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PEN4L CODE (1860) — contd. 

SECTION 53 
SYNOPSIS 

(Penal Code (45 of 18C0), S. 53.) 

!. Scope. 

2* Minimum and maximum punishment. 

3. Fine. 

4. Fine in addition to imprisonment. 

5. Imprisonment for life, 

6. Punishment —Principles. 

1. Scope. 

• —$. 53 — Forfeiture provided in (Criminal Law 
Amendment Ordinance 38 of 1944) — Not penalty 
within meaning of Art. 20 (l). See Constitution of 
India. Art. 20 (1). 1963 (1) Cri L J 252 : AI R 1963 
S C 255. 

-S. 53-Scope-Section 408, Criminal P. C. confers 

on a person convicted, a right of appeal to the Court 
of Session. Section 414 contains an exception to the 
general rule. The exception contained in the latter 
section will not apply to the case of a person 
convicted in a summary trial of an offence where he 
is awarded both a sentence of fine and sentence of 
forfeiture of the cloth seized because the punishment 

S2 e i t° f • K® c S , e , r ! nt T kinds , and not a sen tenco 
L ywit Li n L S * 414, I P such a case aD appeal 
•k I0Ug H l by an f •rotation under S. 415 also 
f <he se , Dt . en ? e Bn® has been combined with 
tbe sentence of lorfeiture of property 1954 fVi I i 
1348 , AIR 1954 All 642 (642. P 643) (IPrs3.7, 5) J 

S. 53—Youthful offender convicted of murder 
need not be sent to Reformatory School. See flefor 
matory Schools Act {1897). S. 4(a) 1965 < 1 , r,ii 
704 : AIR 1965 Madh Pra 122 (DB). ( > " L 1 

5Mean?n7- ffl 00 of , r ? d,a ' Ar ^4- Equalitv 

Sira 

^^■warffST,»«l y . 


and other circumstances, do not offend the rule of 
quality that law assumes as to the members of society 
See Constitution of India. Art. 14. 52 Cri L J 700 : 
AIR 1951 Orissa 259 (DB). 

2. Minimum and maximum punishment. 

—-S. 53 Conviction if must follow punishment — 
Criminal P. C. (1898), S. 32. 

It is imperative that every conviction of an offence 
shall be followed by the prescribed punishment while 
in case no minimum is prescribed to reduce it to 
something nominal is completely within tbe discretion 
of the Court. AIR 1951 Orissa 284 (290) (Pt II) 
(Pr 28) (DB). 

-—-S. 53-Punishment Second offence under the 
Act;- Delay in disposal ot case - Good ground for 
awarding minimum sentence See Prevention of Food 

M «»• 1963 "> c " 

3. Fine. 

7^,5 “ p® nvi pH°n without hearing evidence - 
imposition of fine jointly and severally — Legality— 
The Magistrate cannot pass a sentence of fine payable 
jointly and severally. See Criminal P C 
S. 537. 1957 Cri L J 1426 , AIR 1957 Manipur 34 98 ' 

4. Fine in addition to imprisonment. 

—-S, 53-Sentcnce of fine in addition to sentence 

S 32) Pr,S ° nme priely ~ (Crim, ' nal P ' C. (1898) 

Where long terms ol imprisonment are given to 
convicts it is not desirable that in addition to im 
prisonment a sentence of fine should be passed uoon 
hem for the sentence of fine will be a burden E 
the family of he convicts and not upon the 
themselves. 1LR (1952) 4 Assam 4 gfi. iota , 
1568 , AIR 1953 AmmMl(202? (^r 0) t DB, ’ L 1 

mmimms 
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circumstances of the case and the fact that the sentence 
must he such as to serve as a deterrent to others the 
High Court may if necessary impose a substantive 
sentence of imprisonment in addition to the sentence 
of fine imposed by the trial Court. See Penal Code 
(iseo), S. 30-5-A. 1906 Cri L J *400: 67 Bom L R 
472 : 19t 3 Mah L J 668 : AIR 1966 Rom 122. 

-S. 53—Fioe when improper. 

It is quite unnecessary to impose fines on persons 
who have been sentenced to death or to substantial 
terms of imprisonment. 195S Andhia LT 200: 
(195S) 1 Andh W R 441 : 195S M L J (Cr) 3SS : 
1953 Cr L J 733 : A I R 1958 Andh Pra 3S0 :(3S3> 
(Pt B) (Pr 2S) (DB>. 

5. Imprisonment for life. 

rid-Ss. 53 and 53-A'— Transportation for life and 

imprisonment for life. 

Whatever justification there might have :been for 
the contention that a person sentenced to transporta¬ 
tion could not be legally made to undergo rigorous 
impri onment in a jail in India except temporarily 
till he was so transported (S. 58i, subsequent io the 
insertion of S 53-A in the Penal Code there is none. 
Under S. 53-A a person transported for life or auy 
other term before the enactmeut of the said section 
would be treated as a person sentenced to rigorous 
imprisonment for life or for the said term. Copal 
Vioayak Godse v. State of Mahaiashtra, 1961 b C D 
255 : 1961 Mad W N 361 : (1962) 1 S C J 423 : 1962 
Mad L J (Cri) 269 : (1961) 3 S C R 440 ; 39 Mys L J 
388 : 69 Bom L B 517 : (1961) 2 S C A 361: 1961 
(1) Cr L J 736 : AIR 1961 S C 600 (601, 602) (Pt A) 
(Pr 4). 

•-Ss. 53 and 57 — Duration of imprisonment for 

life—No definite period is fixed. 

There is no provision of law whereunder a sentence 
for life imprisonment without any formal remission 
by appropriate Government, can be automatically 
treated as one lor a definite period. Section 57 does 
not say that transportation for life shall be deemed 
to be transportation for twenty years for all purposes; 
nor does the amended section which substitutes the 
words ‘imprisonment for life’ for ‘transportation for 
life* enable the drawing of any such all-embracing 
fiction. A sentence of transportation lor life or impri¬ 
sonment for life must prima facie be treated as trans¬ 
portation or imprisonment for the whole of the 
remaining period of the convicted person’s natural 
life. Copal Vioayak Godse v. State of Maharashtra, 
1961 S C D 255 j 1961 Mad W N 361 : (1962) 1 
S C I 423 : 1962J Mad L J (Cri) 269 : (1961) 3 S C 
R 440 : 39 Mys L J 388 : 63 Bom L R 517 : (1961) 
2 S C A 361; 1961 (1) Cr L J 736: AIR 1961 S CGOO 
(602) (Pt B) (Pr 5). 

I-S. 53 and S. 55-Criminal P. C. (1898). Ss. 401 

and 402 — Sentence of imprisonment for life is for 
indefinite period — Government alone can remit 
sentence—Remissions earned by convict are of little 
help. 

Before the Code of Criminal Procedure (Amend¬ 
ment) Act, 1955, a sentence of transpoitation for life 
could be undergone by a prisoner by way of rigorous 
imprisonment for life in a designated prison in India. 
After the said Act, such a convict shall be dealt with 
in the same manner as one sentenced to rigorous 
imprisonment for the same term (S. 53-A). Unless the 
sentence is remitted or commuted by appropriate 
authority under S. 55 or the Code of Criminal Pro¬ 
cedure (S. 402), a prisoner sentenced to life imprison¬ 
ment is bound in law to serve the life term in prison. 
The rules framed under the Prisons Act (e. g Bo r bay 
Rules 1419 (c) and 1447 (2)) enable such a prisoner to 
earn remiss ons — ordinary, special and State — and 
the said remissions will be given credit towards his 


term of imprisonment. As the sentence of transporta¬ 
tion for life or its present equivalent, the life impri¬ 
sonment. is one of indefinite duration, the remissions 
so earned do not in practice help such a convict as it 
is not possible to predicate the time of his death. 
That is why the rules provide for a procedure to 
enable the appropriate Government to remit the sen¬ 
tence under S. 401 of the Code of Criminal Procedure 
on a consideration of the relevant factors, including 
the period of remissions earned. Copal Vinayak Godse 
v. State of Maharashtra, 1961 S C D 235 : 1961 Mad 
W N 361 •- (1962) 1 S C J 423 : 1962 Mad L ) Cri) 
269 . (1961) 3 S C R 440 : 39 Mys L I 3SS : 63 Bom 
L R 517 : (1961) 2 SC A 261 i 1961 (1) Cr L J 736 ; 
A 1 R 1961 S C 600 (603. 6U4) (Pt C) (Pr S). 

-S. 53—Imprisonment for life. 

The Penal Code knows of no imprisonment for life. 
It provides for transportation for life. 52 Cri L J 237: 
AIR 1951 Kutch 27(30) (Pt E) (Pr 15), 

-Ss. 53 and 60 — Imprisonment for life — Court 

need not specify its nature — Means always rigorous 
imprisonment only. 

‘Imprisonment for life* in the I. P. Code means 
‘rigorous imprisonment for life* and it can never mean 
‘simple imprisonment for life*. There is therefore no 
necessity for the Court, when imposing the sentence 
of ‘imprisonment for life* to specify that it should be 
rigorous : AIR 1957 Ker 102, Diss. from; AIR 1962 
S C 605; AIR 1901 S C 998 and AIR 1959 S C 572, 
Rel. on. Under S. 53, ‘Imprisonment for life* is a class 
of punishment different from imprisonment which is 
of two descriptions namely rigorous and simple. S. 60 
refers only to the latter kind of imprisonment and 
therefore in terms it cannot be invoked in support of 
the argument that the Court when imposing ‘impri- 
sormrut for life* should specify whether it is to be 
'rigorous' or ‘simple*. ‘Imprisonment for life’ in S. 53 
was substituted for the word 'transportation* by 
S. 117 and schedule of Central Act, 20 of 1955. Prior 
to amendment, ‘transportation for life’ was construed 
to mean rigorous imprisonment for life* in AIR 1943 
P C 04 and S. 60 was not applied in construing the 
meaning of ‘transportation’.. That section cannot be 
used in construing the meaning of ‘imprisonment for 
life’ even after the amendment. 

The definition of ‘ imprisonment* given in S. 3 (27> 
and the provisions of S. 4 of the General Clauses Act 
cannot be applied to the Penal Code which is an enact¬ 
ment of an earlier date because the General Clauses 
Act itself has provided that the definition therein would 
apply only to Central Acts and Regulations mad© 
after the coming into force of that Act. 1964 (1) Cri 
L J 685 i AIR 1964 Orissa 149 (151) (Pt B) (Pr 6> 
(DB). 

6. Punishment—Principles. 

•-S. 53—Measure of punishment — Principles as 

to, stated—Offence of blackmarketing—Fine imposed 
held excessive and reduced. See Essential Supplies 
(Temporary Powers) Act (1940), S. 7. 1953 Cri L J 
542 : AIR 1952 S C 14. 

-S. 53—Object of awarding sentence is to provide 

a deterrent and is not to be vindictive. See Criminal 
P. C. (1898), S. 32 ILR (1962) 1 All 451. 

-S. 53—Object of awarding punishment— (Crimi¬ 
nal P. C. (1898), S. 32). 

Punishment is awarded in order to achieve any or 
as many as possible of the four objectives namely, to 
serve as deterrent to be preventive to be reformative 
and to be retributive. Of these four the first is the all 
important one others being merely accessory. Punish¬ 
ment has to be before all thiDgs deterrent, *? r 
chief end of the law of crime is to make the evil doer 
an example and a warning to all that are like-minded 
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with him. Punishment is intended to prevent offences 
being committed by destroying the interests to which 
they owe their origin by making all deeds which are 
injurious also to the doers of them. Punishment must 
make the evil-doer feel that his act was an ‘ill bargain* 
ior him. 1959 All L J 540 : 1959 All W R (fiC) 
405 : 1959 All Cr R 321 : 1960 Cr L J 431 ; I L R 
(1959) 2 All 591 : A I R 1960 All 190 (193) (Pt B) 
(Pr 20) (DB). 

-S. 53 — Appropriate sentence — Subsequent 

notoriety of accused — Relevancy. 

In order to judge the appropriateness of the sen¬ 
tence a Court cannot take into account the sub<e- 
quent notoriety which the accused acquired. 1937 
All L J S57 : 1958 Cri L J 324 : AIR 1958 All 214 
(233) (Pt L) (Pr S3) (DB). 

-53—Punishment—Principles — Dutv of Courts 

-Offence under U. P. Preveutiou of Cow.Slaughter 
Act—Sentence — Considerations—The law leaves the 
measure of punishment lo the discretion of the Court. 
Nevertheless it insists that, the discretion be used 
judicially and not arbitrarily. This implies that it is 
bounden duty of the Court to apply its :mind to the 
question and decide it after due consideration of all 
relevant circumstances. See Criminal P. C. (1898). 
S. 32. 19o8 Cri L J 316 : aIR 1958 All 198. 

7 Si U 5 ^a?P a . nd —Railway Officer convicted 
under S. 420/511—Sentence of one year, if too severe 
-Object of punishment — Criminal P. C 4 (1898), 

2 )* oZ. 

The fact that the accused will lose his service is a 
relevant consideration in determining the sentence to 
be> immsed but it is not .the only one. Punishments 
ff! . n ° l ‘o satisfy the desire for revenge in 

On AfT m,Dd th , 8 Stale has desire revenge. 

°“® ? r ! nc,pal re , asons inflicting punish¬ 

ments is to deter others fiom repeating the crime If 
corrupt railway officials .could get off merely with a 
fro .T service after making money by unlaw- 

ful means, that would be no punishment at all and 
h!I® W ?k d be f n ° de ffrrent effect in the punishment 
Hence, the sentence of one year’s rigorous imprison 
ment awarded to an Assistant Engineer of a railwaC 

SnS be 6 slld^'hf , Under S ' 42 °/ 511 - Penal Code! 

(•STlPtCuS39).^ AIR 1950 *“ 639 

T Se “to nce of imprisonment till the rising 
ot Court—Legality-Proper procedure—The sentence 
of imprisonment till the rising of the Court is nn 

warrant to the jail to confineSo accused rf k 
finement id some other place provided fnr fkf C0Q 

s - atbs 

[Beversed on another point in AIR 1902 S C 580.] 
—S. 53- Punishment - Duty of Court, - Serious 

BESS5g»«s stS: 


surate with the gravity of the crime.committed. 1958 
Andh L T 856. 

-S. 53 — Mitigating circumstances—Accused not 

previouly convicted—Trial dragging on for lone time 
Amount involved trivial—Sentence of limprjsonment 
reduced to imprisonment already suffered. AfP. 1955 
NUC (Him Pra) 1295. 

•S. *3 — Sentence — Accused accosted by the 

* % t • % k a i • * 


deceased, when he had robbed a boy at point cf 
knife—Inflicting of fatal injurits to the deceased— 
Offence committed without any premeditation — 
Apparent lack of ino'ive—Extreme penJ»y altered 
to punishment of life imprisonment in vie-.v of the 
above circumstances. See Criminal Trial. ILR (1956) 
Hyd 914. ' 

-S 53 — Apportionment of sentence—Principles— 

Duty of Court — The apportionment of sentence ia 
a case is left to the discretion of the trial Judge. 
Unless it is grossly inadequate or p?rver;e, superior 
Courts are not to interfere. If a mitigating circum¬ 
stance exists the sentence may be reduced ace- rdingly 
but the reason: for the leniency should be stited <o 
that the appellate or revisional Court can by a 
perusal of the records adjudge the correctness Or 
propriety of the order. See Criminal P. C. (L89S) 
S. 32. (1961) 1 Kcr L R 184: 1961 Ker L T 328. 

Ss. 53. 497 — Sentence — Law when offence is 
committed should be considered. 

The sentence prescribed for the offence hv the law 
in force when it was committed cannot be'ignored 
and must he taken into account in determining the 
sentence. Thus where an offence of adultery was 
committed at a time when the old Kutch Penal Code 
was in force and one year was the maximum ounish. 

fI! S . Cnbed c °. r ,he off «nce, a Court should not 
pass a sentence of nine months rigorous imprisonment 

which is almost the maximum* punishment K 
very severe, only because Indian :Pena! Code which 

has replaced the old Code, prescribed a hfohpr 
punishment. A I R 1951 Kutch 17 (18) (Pt B) (Pr oj 

--S. 53-Punishment - Criminal Trial -Sentence- 

Murder charge—Death caused by gun shot — \r, 

k stewt-aa c£l 

imprisonment - Accused aged 18 to 20 ,2? 
rigorous impnsonmeut. 1956 MBLR (Cri) 301 yMrS 

sflte is 

cretion exercised by trial Conri dis * 

- petontio ?^ 1 underS iS - m Not b? ? warded 

-h ( i’ ils SBftifi Safa I. 367 

punishment when caflTd for-A^a!t hi ~~ Del f rrent 
made on the Assistant a £ ack 

labourer who haDnened tn ^ 6r a c °W®rv by a 
the labour unionT Ihe reas 0n * 

Mst h8 '"«*• T ‘» ,!'• 
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month’*' rigorous imprisonment. Held, that adeterrent 
punishment was called for in the case as unless such 
acts were put down no colliery could woik, parti¬ 
cular y as such attacks might too often be made in 
the pits when absolutely no evidence would be 
available the sentence was enhanced to one and a 
hail >t:rs* rigorous imprisonment. See Criminal P.C. 
(189-), S. 4 J<). 195.4 Cri L J 306 : AIR 1954 Orissa 49 
(DB). 

-S. 53- Proper sentence — Discretion of Court — 

Punjab Excise Act (1 of 1914), S. 61 -(Criminal 
P. C. U$9S), S. 32). 

Wi.-t should be an adequate punishment within 
the maximum provided for an offence is primarily 
for the convicting Court to decide, but that discre¬ 
tion should exhibit that a reasonable proportion has 
been maintained between the seriousness of ihe crime 
and the punishment imposed. No hard and fast rule 
can be laid down. But C:urts are expected to observe 
a desirable proportion between the gravity of the 
offence and the punishment lor it. 

(Held, that the facts that the accused was a refugee 
ana that he had confessed his guilt were not, by 
themselves, extenuating circumstances and his 
sentence was enhanced). 1953 Cri L J 1261 : l L R 
(1953) Patiala 129 : aIR 1953 Pepsu 118 (119) (Pt A) 
(Prs 3, 5). 

O — S. 53-Contempt of Courts Act (1926), S. 3— 
Punishment — Measure of — The measure of punish¬ 
ment depends upon the facts ano circumstances of 
each, individual case. See Contempt of Courts Act 
(1926), S. 3. 51 Cri L J 1219: AIR 1950 Pepsu 9 (SB). 

-S. 53 —Rajasthan Public Gambling Ordinance 

<1949), S. 4—Sentence—Adequacy of — fn case of first 
offence a sentence oi fine is mere suitable. See Rajas¬ 
than Public Gambling Ordinance (1949), S. 4. 1962 
Bnj L W 355. 

-S. 53-Legality of sentence —Power of High 

Court to examine after it is served — High Court has 
power to examine after it has become final when it is 
excessive on the face of it. AIR 1955 NU C (Rij) 
264 tDB). 

-S. 53—01 fences on highways—Sentence. 

The quantum cf the sentence must depend upon 
facts of each particular case. It is necessary that the 
highwjjs are kept sale for passers-by and for that 
purpose, offences which are committed with a view 
to striking tenor in the minds of people residing in 
the country-si ie must be punished with a heavy hand. 
52 Cri L J 704 : AIR 1951 Sau 40 (41) (Pt C) (Pr 4) 
(DB). 

SECTION 53-A 

0 -Ss.53- A. 55 and 57—Transportation for life and 

imprisonment for life. 

Whatever justification ther.e might have been for 
the contention that a person sentenced to transporta¬ 
tion could not be legally made to undergo rigorous 
imprisonment in a jail in India except temporarily 
till he was so transferred [S. 58), subsequent to 
insertion of S. 53A there is none. Under S. 53A a 
person transported for life or any other term before 
the enactment of the said section would be treated as 
a person sentenced to rigorous imprisonment for life 
or for the said term. Copal Vinayak Codse v. State of 
Maharashtra. 39 Mys L J 388 : 63 Bom LR 517 , 
(1961) 2 S G A 301 : 1961 (1) Cri L J 736 : AIR 1961 
S C G0U. 

-S. 53- \—Andhra Pradesh (Aadh. Area) Children 

Act (4 of 1^20), Ss. 3, 22, 24, 27 — Youthful offender 
—Effect of amendnent in Penal Code — Young per¬ 
son can net be rente need to imprisonment for lite — 
S. 24, applicability of —Section 27 held not desirable 
to be applied — Conviction under S. 302 maintained 
but sentence awarded under S.24 of the Andhra Pra¬ 


desh Children Act. See Andhra Pradesh (Andh Area) 
Children Act (4 of 1920). S. 3. 1964 (2) Cri L I 126* 
AIR 1964 Andh Pra 350 (DB). 


SECTION 55 


® ~ S l 53 - 53 - Criminal P. C. (18981, Ss. -401 and 
c U T Sentence of imprisonment (or life is for inde- 
Unite period - Government alone can remit sentence 
— neiDissions earned by convict are of little help. See 

c L £ de c /' b60, ’ S - 53 - 1931 Cri L j 7J6 , AIR 
xyui ou mo. 


" 55 “ Commu ation of sentence of transporta¬ 

tion can only be made by the Government and not by 
the Court. AIR 1955 NUC (All) 2753. 


SECTION 57 


® ~8 S - 57. 53 —Duration of imprisonment for life— 
- No definite period is fixeJ. See Penal Code (I 860 ), 
S. o3. 1961 (1) Cri L J 736 : AIR 1961 SC 600. 

-S. 57 —Scope—Imprisonment for life. 


Section 57 does not merely state that iinorisonment 
tor lite shall be reckoned as imprisonment for 20 
years. What it says is that it is tor the purpose of 
calculating fractions of terms of punishment that 
such reckoning will have to be made. Instances of 
cases where fractions of terms of punishment have to 
he calculated are t . be found in S. 110 and S. 511 of 
the Indian Penal Code. 37 Mys L J 202 : 1959 Mad 
L J (Cri) 397 : ILR 1959 Mys 115. 


8- 57—Imprisonment for life in Rajasthan—Dura¬ 
tion of—(Rajasthan Jail Manual, Chap. III). 

Where the accused sentenced to R. I. for life, was 
placed in class I in accordance with the classification 
directed in Chapter III of the Rajasthan Jail Manual, 
the sentence of imprisonment for life is to be calculated 
as equivalent to 25 yeirs. 1959 Raj L W 417 : I L R 
(1959) 9 Raj 6s9 : 1959 Cri L J 1365 : AIR 1959 Raj 
273 (274) (Pr 4) (DB). 

—S. 57—Life imprisonment — Interpretation of - 
Power of High Court to release accused — The High 
Court with the jurisdiction under S 491 Criminal 
Penal Code, to examine a case alreadv decided by the 
Highest Court of the Covenants g State to see if the 
sentence is illegal, can order release of an accused who 
has undergone a sentence of more than 20 years by 
taking into consideration the remissions granted to 
him along with the actual sentence served by him. 
See Criminal P.C. (IS9S), S. 491. AIR 1955 NUC 
(Raj) 5039 (DB). 

-S. 57 — Jaipur Penal Code (1924), S. 49 — Lile 

sentence—It means 20 years under Jaipur Penal Code 
— No analogy of S. 57, I. P. C. can be applied — 
Sentence for 25 years is illegal — Excess should be 
iguored. AIR 1955 NUC (Raj) 264 (DB). 


SEC I ION 60 

-—S. 60 (as amended by Act 26 of 1955)—Murder- 
Sentence—Alternative punishment—Rigorous or simple 
can be awarded. S:e Penal Code (I860), (as amended 
by Act 20 of 1955), S. 302. 1957 Cri L J 852 i AIR 
1957 Ker 102 (DB). 

-Ss. 60, 63, 64 — Imprisonment—Fine—Imprison¬ 
ment in default — Criminal P. C. (1898), Ss. 32 
aud 33. 

If an offence is serious one short term imprison¬ 
ment, i. e., anything less than three months, would be 
inadequate. If it is not serious, fine alone would be 
sufficient. The amount of fine should be within the 
means of the accused to pay though he must be made 
ta feel the pinch of it. Imprisonment in default of 
fine should also be long enough to induce the accused 
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to pay ihe fine rather than suffer the imprisonment. 
AIR 1950 Kutch 73 (74) (Pr 3). 

— Ss. 60, 53 — Imprisonment for life—Court need 
not specify its nature—Means always rigorous impri 
sonment only. See Penal Code (I860). S. 53. 1964 (1) 
Cri L J 695: AIR 1964 Orissa 149 (DB). 

SECTION 63 

-Ss. 63. 60, 64 — Imprisonment—Fine—Imprison¬ 
ment in default—Criminal P. C. (189$), Ss.32and 33. 

If an offence is serious one short-term imprison¬ 
ment would b* inadequate If it is not serious, fine 
alone would be sufficient. The amount of fine should 
be within the means of the accused to pay though he 
must be made to feel the pinch of it. Imprisonment 
in default of fine should also be long enough to 
induce the accused to pay the fine rather than suffer 
the imprisonment. AIR 1950 Kutch 73 (74) (Pr 3). 

SECTION 64 

—-S. 64 — Scope — Sentence of imprisonment in 
default of payment of fine cannot be made concur¬ 
rent with substantive sentence of imprisonment. AIR 
1955 NUC (All) 3523. 

p—Ss. 64 and 69 — Sentence of imprisonment in 
default of fines—If can run concurrently— Criminal 
P. C. (1898), Ss. 35 and 39S (2). 

It is not competent for the Court to direct that 
sentences of imprisonment imposed for default in 
payment of fines should run concurrently. Such 
order, if passed is illegal; such direction can only be 
given in respect of substantive sentences of imprison¬ 
ment or transportation and not to imprisonments in 

inV2 t *7'& y y2S t ° f 6nes ’ 1950 A,! L J 447 : 1950 

ill K!? ( £ 9 a', c " c,s 156 ‘ AIR 1950 

General Sal « Tax Act (9 of 1939). 
i>. 15 (b)-Order for payment of fine and in default, 

^n™°| D r? nt ~ h eg3 l ny 0 ~ py virtue of S. 25 of the 
w £ * fi Ses Act ’ S - of , the Penal ^de, would 
apply to the fines imposed under the Madras General 

w eS <Jl? T Ct ~ < G , e neral Clauses Act (1897), S. 25). 

1939^ S l^K.ri«8 r n Gen I 0ra i Sales Tax Act (9 of 
Pra 707.' 15 (b ' 1958 C " L J 1377 ' AIR 1958 Andh 

rZS'ffw 65 ; - 6 f° t d 671 40 , to 42 - of I 0 “ce under 
Mo^ ! .‘ S ! Un,c ! p i! Acl Punishable with fine only - 
lagistrate s jurisdiction to impose sentence of simple 
imprisonment in default of pavment of fine—(Bengal 
General Clauses Act (L of 1S991 S 2 fli rnvii > c 
Penal Code (I860), S. 40AIR 1953*Al ii ^ *" 

f^ S L e ^7 A P. pli u abiHty_ :^ he amount specified as due 

L J 349;WimIkS 86.' SC0P8 01 s - e4 - 1960 C " 

— s . 64—Scope — Conviction and sentence of fin* 
under S fll es Tax Act - Accused further dTrected to 

Section 6 4 only enables the Court to direct that the 
offender sentenced to pay fine shall suffer imprison 

Tame Vhhft I*"" «" k detault of Payment of ?he 
same. It ia by virlue of this section that the Court 

3 d ! a sentence of imprisonment if the fine if not 

thI d T«« n houg o fh L® pena,ty provided by |. 19 Jf 
Travancore Cochin Act is only a fine anr 5 

mprisonmeDt. The provision in S.19 that theCW 

LT403! 1121 006091959 VS 


Ss. 64, 60, 63— Imprisonment—Fine—Tmprisoa- 


-v, uvi m ”r- 

meat in default — Criminal P. C. (189$), Ss, 32 


and 


r> o 
OO. 


If an offence is serious one short term imprison¬ 
ment would be inadequate. If it is not serious fino 
alone would be sufficieal. The amount of fine - nc-uid 
be within the means of th^ accused to p*y though 
he must be made to feel the pinch of it. Imprisonment 
in default of tine should also he long enough to 
induce the accused to pay it rather than suffer tha 
imprisonment. AIR 1930 Kutch 73 (74) (Pr 3). 

-S. 64 — Sentence ol imprisonment in default of 

payment of fine — Sentence would be in excess of 
other sentence of imprisonment — Two cannot run 
concurrently. 19C4 M P L J (Notes) 215. 

-S. 64—Power of Court—Person ordered to make 

payment in respect of two items — Appropriation of 
money tendered — Option — (Sales Tax — Madras 
General Sales-tax Act (9 of 1939), S. 15(b).) 

If a person on conviction is ordered by a Court to 
make payments in respect of two items or matters, 
whatever the items or matters may be, then in the 
absence of any express provision in that regard the 
person, who is required to pay, has the option of 
saying that the money tendered by him should be 
appropriated to a particular item or matter most 
beneficial or at any rate least injurious to him and a 
Court has no jurisdiction to prevent him from 
making such an appropriation. A I R 1931 Sind 73, 
Rel. on. 

Where, therefore, the accused who was convicted 
under S. 15(b), Madras General Sales-tax Act, was 
sentenced to pav fine and the amount of tax due 
from him was also specified with a direction for its 
recovery as if it were a fine and the accused paid a 
sura of money making it clear that the payment was 
in respect of the fine; 

Held, that the accused was entitled to make the 
appropriation. 1955 Mad VV N 344 i (1955) 6 S T C 
7 ‘2 «U855)'2 MacI L J 425: 1955 Cri L J 1362 ; AIR 
195a Mad 599 (599) (Pr 2). 

—-S. 64 — Procedure and Powers — Sentence in 
default of p,ymeet of fine — Order to run concur¬ 
rently with substantive sentence - Revision to High 
Court dismissed in limine — Reference to High Court 
-Power to correct illegality-High Court has power 

See Grimina l P. C. (1898), S. 438. 
1958 Cr« L J §0: AIR 1958 Pat 35 (DB). 

M“ nic 'Palities Act (3-. of 1959), 
Ss. -65(2), 170{11( — Conviction under S. 170(11) — 
sentence to pay fine and in lieu of it, to serve simple 
imprisonment — Jurisdiction with respect to imposi- 
tion of sentence of imprisonment-Rajasthan Munici¬ 
palities Act prescribing special mode under S. 295(2) 
tor realisation of fine—General law under Penal Code 

p D C C fl898? ?' ?i he e d C m ld “ 0t , apply - Crimina l 
r. c (1898 , S. 33. See Municipalities — Rajasthan 

Munimpahties Act (38 of 1959), S. 285(2). AlK i960 

•—-Ss. 64 and 70 - Imprisonment in default of pay- 
5K5* “ ^.-Accused is not liberated from payment 

of52" ( °isentence d imprisonment in default 
of . fin °—Jur«sdictiou of trial Court is uer- 
missive—Imprisonment in default of payment of fine 

fine* n ° S t Jh b f rate aCCUSed from his liability to pay 
for n7 n o av meT‘ S ^ eDl is imposed 85 p «''ishment 

n rt ? 0es not sorve a* discharge of 
one Accused not having means to pay fine — It can 

^ B n^ V ^.l r °“ J Pr J op ! rly by him subse- 
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^ s> and 70— Imprisonment in default of pay. 
meat of fine — Heavy tine where accused i« unable to 
pay should not be impose!. 195' Ker !. T 2SI: 1953 
Cri L 1 1205 ILF (1952) Trov Co 1000 : AIK 1D53 
Trav-Co 233 (234) (Pt B) (Pr 3) (DB). 

0-1 — Sentence of imprisonment in default of 
payment of fine — Substantive sentence of imprison¬ 
ment for other offence — Both sentences to run con¬ 
currently - OrJer is illezal-S 64, Penal Code. mu<t 
be read with S. 35, Criminal P. C - (Criminal P. C. 
lS f '5-. S 35.. 1953 Ker L T 2S : ILR (1952) Trav-Co 
; 006 : ) 953 Cri L J 1263 : AIR 1953 Trav-Co 233 
(234) (Pt C) (Pr 4) (DB). 


SECTION 65 


;-S 65-Sentence of fine with alternative term of 

imprisonment — Alternative sentence exceeding the 
maximum limit prescribed - Mistake can be rectified 
under S. 551-A. Criminal P. C. I960 Ker L T 356 : 
I960 Ker L J 443 : 1460 Mad L I (Cri) 269 i (I960) 
l Ke J L P J94 : I960 Cd L J 1212 (1): A I F 19C0 
Ker 2 $d (2So) (Pr 1) (DBl 


j S. G5 — Suggestion that the accused may have 
be;-n po sibly drunk, without any evidence in its 
support, cannot affect the nature of the crime. 1962 
Kai L XV 434 iILP (1962) 12 Raj 4S1. 


SECTION 67 

8 —S. 67—Sentence of fine or in default imprison¬ 
ment-A alidity. 


Even though S. 63 of the Bihar Waqfs Act does not 
provide for any imprisonment in default of payment of 
fine the sentence of imprisonment in default is valid 
under S. 33 of the Criminal P. C. read with Ss. 40 and 
6. of the Penal Code. 1957 Cri L J 1023 : AIR 1957 
S C 0’43. 

"7 'z is true that there is no specific provi¬ 

sion in the Be.igil Municipal Act by which a sentence 
of imprisonment in default of fine may be imposed- 
But the Bengal Act is a local Act and S. 26 of the 
Bengal General Clauses Act attract* the provisions of 
S. 6* of the Penal Code and S. 26 read along with 
Ss. and 42 of the Penal Code make the position 
plain that a Court is entitled to pass a defaulting 
sentence of simple imprisonment in a case under the 
Bengal Municipal Act. See Municipalities — Bengal 
Acl (15 of 1932)> S - 50 °- (1958)62 Cal 

W IS 512. 


—S CT-CoDviction under S. 46, Hazaribagh Dis¬ 
trict Board Bye-Laws — Sentence of fine — Rigorous 
imprisonment in lieu of is illegal. See Penal Code 
(I860), S. 40. AIR 1955 N U C (Pat) 108. 


-67 —Bihar Prevention of Food Adulteration 

Act (o of 1948). Ss. 9(2) (e) and 27 - Contravention 
of S. 9 (2) (e)—Sentence in default of fine. 

Under the Bihar Act first offences of contravention 
of 9(2)(e) of that Act can be punished with a sen¬ 
tence of fine only. Hence in view of S. 67 of Penal 
Code only simple imprisonment can be ordered for the 
default of payment of fine imposed incases of first 
oliences under S. 9(2)(ei of the Bihar Act. 5i Cri L J 
1136 : AIR 1950 Pat 301 (Pt D). 


SECTION 69 

Ss.69 and 64 — Sentences of imprisonment in 

pp Irri! can run concurrently- Criminal 
I. C. (1898), Ss. 3o and 398 (2). 

It is not competent for the Court to direct that 
sentences of imprisonment imposed for default in pay. 
men to! fanes should run concurrently such order is 
illegal ; such direction can only be given in respect 
ot bu )-tantive sentence of imprisonment or trans. 


portation and not to imprisonments in default of fines. 
1950 All L J 447 : 1930 All W R (HC) 479 : 1950 
All Cri Ca> 156 : A I R 1950 All 625 (625) (Pt A) 
(Pr 5). 

SECTION 70 

® “ 7 “^ 70— Applicability —S. 70 applies to recovery 
of fine imposed bv Panchayati Adalat under U. P. 
Panchayat Raj Act. 1947. 

In the U P. Panchayat Raj A^t, 1947 there is no 
provision prescribing a period of limitation or provid¬ 
ing for the non-applic ability of S. 70 of the Penal 
Code to sentences of fine passed bv the Panchayat 
A ialats As a matter of fact S. 94 of the Act provides 
that if there is difficulty in the recovery of a fine the 
Sub-divisional Magistrate shall recover it as if it was 
a fine imposed by faim-elf which supports the conten¬ 
tion of the accused that the period of limitation as 
provided in S 70 of the Penal Code is not made 
inapplicable to convictions by Panchayati Adalats. 
Hence, it cannot be held that the period ot limitation 
provided by S. 70 of the Penal Code for recovery of 
fine : s inapplicable to the recovery of fines imposed 
by Panchayati Adalats. Palakdhari Singh v. S'ate of 
U. P . 1962 All L J 551 : 1962 All W R (HC) 470 : 
19G2 All CrR 279: (1962) 2 Ker L R 548: 1962 (2) 
Cr L J 236 : (1965) 2 S C J 201 : 1965 Mad L J (Cri) 
522: 1962 SCO 673: 1982 Supo (2) SCR 650 : ILR 
(196*2) 2 All 651: AIR 1962 SC 1145 (1146) (Pt A) 
(Pr5) . ' 
•-8. 70—Limitation for recovery of fine - Start¬ 

ing point of limitation. 

The language of S. 70 prescribes the terminus a quo 
to be the date of ‘passing of the sentence* by Court 
which passes such order. The filing of appeal or 
revision does not. unless specifically ordered arrest 
the operation of the order of passing of the sentence 
of conviction. Hence the limitation starts from the 
date of conviction by th* trial Court and not from 
the date of dismissal of Revision by the High Court. 
Palakdhari Singh v. State of Uttar Pradesh. (1965) 2 
S C J 201 : 1965 Mad L J (Cri) 522 : 1962 SCD 
673 : 1962 Supp (2) S C R 650 : I L R ( 1962) 2 All 
651 : 1962 All L I 551 1 1962 All W R (HC) 470 i 

1962 All Cri R 279 1 (1962) Ker L R 548 : 1962 (2) 
CrLJ 256 4 : AIR 1962 S C 1145 (1146) (Pt B) 

-S. 70—Applicability — Conviction and sentence 

by Court Martial—Order of sentence sent to Judicial 
Magistrate for recovery of fine — Recovery of fine 
will be governed by period of limitation prescribed 
in S. 70 — Scope and object of Ss. 69 and 174. 
Army Act. 

There is nothing in S. 69 of -the Army Act which 
rela'es to the recoverv of the fine awarded by a Court 
Martial. All that S. 69 provides is to empower the 
Court Martial lo take cognizance of and try civil 
offences as if they were oflences under the Act. 

Section which speaks about realisation of fine 
awarded by a Court Martial is S. 174 of the Army Act. 
That section creates a fiction that when a copy of the 
sentence of fine awarded by Court Martial is sent to 
any Magistrate in India, he gets jurisdiction to recover 
the amount of fine as if the sentence of fine awarded 
by the Court Marlial is a sentence imposed by the 
Magistrate himself Thus the powers of the Magis¬ 
trate to recover the fine awarded by the Court 
Martial are co-extensive with the powers of the 
Magistrate to realise the fine imposed by him. There¬ 
fore the powers of the Magistrate to realise the fine 
are subject to the limitations imposed by S. 70 of 
Penal Code. 64 Bom L R 440 : 1962 Nag LJ 515 1 
I L R (1962) Bom 529: 1963 (1) Cri L J 152 ; A I R 

1963 Bom 21 (23) (Pt A) (Pr 5) (DB). 

——S. 70 — Criminal P. C. (1898), S. 386 — Levy of 
fine — Procedure to be followed is as provided in 
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S, 386, Criminal P. C.-Word “levy 1 - Interpretation 
of — It means “to enforce execution" and not “to 
realise." 

Section 70 or any other provision of the Penal Code 
does not prescribe the procedure by which the fine 
imposed has to be levied. The section only speaks of 
the period of limitation within which the fine imposed 
has to he levied. The procedure relating to the 
realisation of fine is provided in S. 380, Criminal P.C. 
and the rules framed thereunder. 

The Legislature in using the expression “levy” in 
S. 70 did not prescribe an outside limit within which 
the entire process, commencing from attachment of 
the property and ending with conversion thereof in 
cash by sale has to be completed. To hold so may 
result in tempting convicts to resort to questionable 
methods for preventing sale of their attached pro¬ 
perties by protracting the proceedings. 

It is true that the expression ‘levy* in S$.0S and 09 has 
been used in the sense 'realise*. But then the subject- 
matter of those sections is totally differeot than the 
subject-matter of S. 70. The meaning of the expres¬ 
sion levy* in S. 70 is to seize for the purposes of 
collecting the fine or to enforce an execution for a 
certain sum. A 1 R 1943 Pesh 50 and \ I R 1941 Bom 
158, Disting. 64 Bom L R 440 : 1962 Nag L J 515 : 
I LR (1962) Bom 523: 1963 (l) Cri L J 152 s A I R 
1963 Bom 21 (23 to 25) (Pt B) (Prs 6, 8, 9) (DB). 

-S. 70 — Process for recovery of fine again't pro¬ 
perty of deceased — Person in possession resisting 
process on ground that property did not uelong to 
deceased — Claim rejected — His remedygis not by 
way of revision but by a civil suit against Govern¬ 
ment. 

Where a process for recovery of a fine is issued 
under S. 70, against property belonging to Ihe de¬ 
ceased, the person in possession of the property may 
show that the property did not belong to the deceased 
person but if his claim is rejected by the Court issuing 
the process, his remedy is not by way of revision but 
by a civil suit against the Government for declaration 
that no right belonging to the deceased person exists 
in the property. 51 Cri L J 643: AIR 1950 Kutch 20 
(20) (Pr 4). 

--S. 70—Applicability—Offender having undergone 

imprisonment in default of payment of fine—Warrant 
(or recovery of fine issued while offender undergoing 
sentence — Execution—Warrant cannot be executed 
unless special reasons are shown. See Criminal P. C. 

S. 380 (1) (b). 1964 (1) Cri L J 418 » AIR 
Mys 64. 

-S. 70 — Ancestral land left by deceased convict 

governed by customary law — If liable in hands of 
reversioners for tine imposed on him. 

The ancestral landed property lelt by a deceased 
convict governed by customary law *is not liable in 
the hands of his reversioners in respect of the amount 
of fine imposed upon the deceased convict. 

It follows that if on realisation of the fine the 
ancestral property of the convict is put to sale what 
is transferred to the Government or rather to the 
purchaser through the Government, are the personal 
rights of the convict in the property and nothing 
which he could not have assigned away. 4 Punj Re 
1913(FB)andl8Punj Re 1908 (FB), Rel. on. ILR 
(1955) -Pepsu -688 :1955 Cr L ] 1625 : A I R 1955 
Pepsu 170 (171) (Pt A) (Pr 6) (DB). 

-——S. 70, 64 — Imprisonment in default of payment 
or fine—Accused is not liberated from payment of fine 
-(Criminal P. C. (1898), S. 35) See Pen?* Code(l860), 
S. 64. 1953 Cri L J 1265 : A 1R 1953 Trav-Co 233 
(DB). 

~rr Ss/70, 64-Imprisonment in default of payment 
of fine —Heavy fine where accused is unable to pay 


should Dot be imposed. See Penal Code 
1953 Cri L J 1265 * AIR 1953 Trav-o 233 (DB). 

SECTION 71 
SYNOPSIS 

(Penal Code (45 of 1860), S. 71.) 

Scope. 

Offence made up of parts— Paia. (1). 

Offence falling under two or more separate 
definitions—Para. (2). 

Several acts when combined constituting different 
offence—Para. (3). 

Cases where separate sentences can be passed. 


1 . 

2 . 

3. 


4. 


5. 




1. Scope. 

—S. 71—Disappearance of evidence in respect of 
two offences committed by same act—There are two 
offences under S. 201 by same act — S. 71 does not 
apply. See Penal Code (1890), S. 201. 1965 (2) Cr 
L J 426 : AIR 1965 S C 1413- 

9-S 71—Accused charged under Ss. 457 and 330 

—Offences under S>. 457 and 330 do not fall under 
S. 71— Conviction under both sections not illegal. 
Udai Bhan v. State of Uttar Pradesh, 1962 S C D 
527 : 1963 Mad L J (Cri) 209 : 1962 Supp (2) S C R 
830 : 1962 Mad W N 419 : (1963) 1 S C ] 454 : 1962 
(2) Cr L J 251 : 1962 All Cri R 291 : 1962 All W R 
(HC) 512; I L R (1962) 2 All 522 » (1952) 2 Audh 
L T 502 : AIR 1982 S C 1116 (1118) (Pt B) (Pr 12). 

9 —-S. 71—Applicability and scope. 

Secti>n 71, I.P. C>de is not applicable to a case 
where the chuge is only under one offence. It also 
does not restrict the extent of punishment to the 
lower limit provided for either of the two offences. It 
merely protects an accused against the multiplicity of 
punishment and if his act falls within two or more 
separate definitions of any law in force, it limits the 
punishment to the maximum term which could be 
awarded to him for any single offence. S. 71, I. P. 
Code is not a bar to punishing a public servant under 
S, 409, I. P. Code, to more than seven years, on the 
ground that for such conduct which could lead to a 
charge both under S. 409, I. P. Code, and under 
S. 5 (1) (c) of Act (2 of 1947). the offender will be 
punished within the lower limit provided for either of 
the two offences. 1953 All L J 534; AIR 1954 All 80; 

1954 Cr L J 90, Overruled. Om Prakash v. State; 

1955 All L J 224 i 1955 Cri L J 754 : A I R 1955 All 
275 (283) (Pt D) (Pr 35) (FB). 

—-$• 71—Scope—S. 71 provides that where anything 
which is an offence falling within two or more 
separate definitions of any law in force for the time 
being by which offences are defined or punished, the 
offender shall not be punished with a more severe 
punishment than the Court which tiies him could 
award tor any one of such offences. For such con¬ 
duct which could lead to a charge both under S. 409, 
L P. Code and under S. 5 (1) (c) of Act 2 of 1947 the 
offender will be punished wilhin the lower limit 
provided for either of the two offences. 1954 Cri L J 
96 : AIR 1954 All 80 (80, 81) (Pr 8) (DB). 

[Overruled in AIR 1955 All 275 (FB).] 

—S. 71—Scope. 

Section 71 prohibits punishment for and not con¬ 
viction under two offences—Sentences made to run 
^?w r o?u y ^^ re ^S?^ 0uble punishment. 1953 

Mr50HPtm (P ; i4)f Cr L ’ 1729 AIR 1953 A " 
“T"S: 71 ~\ Sco P° —Separate sentences—No mention 
wnerner sentences were concurrent or consecutive— 
Sentences are conseoutive - (Criminal P. C. (1898), 

(Pt S A)'(p 9 3) CrLI 12221 AIR 1953 AU 510 (511) 
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-S. 71 — Conviction for more offences than one— 

Punishment—Criminal P. C. (1S9S). S. 35. 

If a Court convicts a person under two offences, it 
cannot refuse to pass a sentence under either of them 
It may be obliged to piss one sentence, but that 
sentence must cover both the offences of which he 
has been convicted: AIR 1950 All 436, Dissent 1950 
All L J 444 : 1950 All W It (HC) 466 : 1950 All Cri 
Cas 148 : AIR 1950 All CIO (G10) (Pt B) (Pr 1). 

-S. 71 —Scope of—Section does not apply where 

act constituting olfer.ee falls under two or more 
enactments—Such case is governed by S. 26 of Gene¬ 
ral Causes Act (IS97), (1965) C Cuj L R 226 : I L R 
(1965) Guj 201. 

—S. 71 — Trivendrum City Municipal Act (4 of 
1116 M. E ), S, 295 ( Li—Filing of separate cases for 
omission to take license for each ot articles-S. 71, 
Penal Code is not contravened—There is no ground 
for consolidation of several c tse> See Municipalities 
—Trivendrum Citv Municipal Act (4 of 1110 M. E.), 
S 295 (1). AIR 1955 NUC (Trav Co) 1913. 

2. Offence made up of parts—Para (1). 

■-S. 71—Distinct offence—Meaning of—Offences 

to be distinct must not be inter-related—Contract to 
supply wood to Government—Money obtained from 
Government on various bill; at different times in 
pursuance of conspiracy entered into between various 
accused — Held single charge under S. 420, Penal 
Code, did not contravene S. 233 as object of con. 
soiracy was not to obtain diverse amount but to 
obtain entire contract money from Government. See 
Criminal P. C. (1898), S. 233. 1963 (2) Cri L J 529: 
AIR 1963 S C 1620. 

-—Ss. 71, 34. 304, 460 — Charges and conviction 
under Ss. 460 and 304 — Charce ard conviction of 
accused under S. 480, I. P. Code for lurking house, 
breaking by night along with others and voluttarily 
causing death —Separate conviction of accused under 
S. 304, Part II read with S. 34 cannot stand — Crimi¬ 
nal P. C (1898), S. 235. 52 Cri L J 390 (1): AIR 
1951 Assam 60 (DB). 

-S. 71—Opium Act (1 of 1878), S. 9 (a) and (c)— 

Accused importing opium by carrying it himself — 
Conviction for two separate offences, one under S. 9 
(a) for possession and other under S. 9 (c) for import¬ 
ing, and imposing two separate sentences are not 
justified—^Evidence in fact not establishing olfence 
under S. 9 (c) but only under S. 9 (a)—Conviction 
under S. 9 (a) upheld and that under S. 9 (c) set aside- 
—Criminal P. C. (1898), S. 235. See Opium Act (1 of 
1878), S 9 (a) and (c). 51 Cri L J 240 : AIR i960 
Assam 5 (DB). 

-S. 71 — Bombay Prohibition Act (25 of 1949), 

S. 85 (l). Os. (1) and (2) — Offence under —Proof of 
drinking of prohibited liquor not necessary—Sepa¬ 
rate sentences. 

Where two offences arise out of the same incident 
it would he proper to impose only one sentence. 
Separate sentences are not required — (Criminal P. C. 
(1898). S 35) 1956 Cri LJ 594 : AIR 1956 Bom 279 
(279, 280) (Prs 2,4)(DB). 

-S. 71, Ulus, (a)—Several blows struck — One or 

more proving fatal— Charge under S. 304 and under 
S. 323 is not legal—Separate charge under S. 323 is 
uncalled for. See Criminal P. C. 1898j, S. 235. 1959 
Cri L J 1331 : AIR 1959 Ker 372 (DB). 

-S. 71—Scope — Offences under S. 9 (a) and (b), 

Opium Act—Single sentence— Offences under S. 9 (a) 
and (b), Opium Act are such that the offence ot 
transporting opium wruld involve the olience of 
possessing the same-S. 71, Part I applies and single 
sentence cannot be objected to. 1955 Cri L J 815 : 
AIR 1955 Madh Bha 80. 


-S. 71 — Scope — Punishment for offence —Addi¬ 
tional punishment for the acts constituting the 
offence—Legality. 

When an unlawful act is committed and certain 
cons quences follow from it in the usual course and 
the person concerned is punished in respect of such 
c ^sequences he cannot be punished over again, that 
is to say, (additionally for the act which produced 
those consequences. 67 Mad L W 893: (1954) 2 
M L J 765 : 1954 Mad VV N 747 : 1955 Cri L J 1267: 
A I R 1955 Mad 548 (549) (Pr 3). 

-S. 71 — Scope — Act punishable under S. 121, 

Motor Vehicles Act — As a result of the Act, accused 
convicted under S. 304-A, I. P. Code, for rash and 
negligent act—He canuot be punished again under 
S. 12L, Motor Vehicles Act. See Criminal P. C (1898), 
S. 35. 1955 Cri L J 1267 : AIR 1955 Mad 549. 

-Ss. 71, 143 and 447 — Unlawful assembly — 

Common object to commit trespass — Criminal tres- 
pass committed — Conviction under Ss. 143 and 147 
both—Not illegal. 

There is nothing wrong in convicting and sen¬ 
tencing a person separately under Ss. 143 and 447, 
Penal Code. Paragraph 1 of S. 71 deals with a case 
where there aie several parts to an offence, of which 
any of the parts may itself amount to an offence. But 
the offences under Ss. 143 and 447, Penal Code are 
not of that category. 

Criminal trespass committed bv the members of the 
unlawful assembly cannot be said to be a part ot the 
offence of being a member of the unlawful assembly. 
Criminal trespass need not have been committed 
actually to constitute an offence under S. 143, even 
though the common object of the assembly may have 
been to commit criminal trespass. Hence S. 71 would 
not enter into the picture at all. 8 Cal W N 305, 
Disting ; A I R 1925 Cal 1015 and 54 Cal W N (2 D R) 
311 and AIR 1939 Sind 70, Relied on 1961(1) 
Cri L J 618 : A I R 1962 Manipur 2-3 (23, 24) (Pt A) 
(Prs 4, 6). 

-S. 71—Accused convicted under S. 332, Penal 

Code read with S. 149 — A further conviction under 
S. 323 read with S. 140 becomes unnecessary. 1962 
(2) Cri L J 147 (Manipur). 

-S. 71—Conviction for robbery and theft on same 

facts—Legality. 

Robbery is au aggravated form of theft. When the 
accused are convicted of an offence ot robbery in 
respect of the articles removed from the house of a 
person they cannot also be convicted of an olfence 
punishable under S 380 ot the Penal Code for having 
committed theft of them. 36 Mys L J 278 1 1958 
Mad L J (Cri) 341 :1 L R (1957) Mvs 177 : i958 Cri 
L I 1489 : A I R 1953 Mys 150 (183) (Pt O) (Pr 41) 
(DB). 

-Ss. 71, 279 and 338 — Conviction for offences 

under Ss. 279 and 338—Proper sentence — Separate 
sentence for each offence not invalid. 

When two distinct offences are committed sen¬ 
tences passed under both offences cannot be said to 
be illegal. But the measure of punishment would be 
as is laid down under S. 71. Thus where an accused 
is convicted under S. 279 and S. 338, Penal Code and 
is sentenced to rigorous imprisonment for one month 
on each count and a fine of Rs. 500 on both counts, 
the sentences passed cannot be said to be contrary to 
the provisions of S. 71. However, looking to the 
circumstances of the case that both I he offences were 
committed in the same transaction, it would be 
proper that both the senlences are allowed to run 
concurrently and the fine is reduced to Rs. 125 under 
each count. 1961 Raj L W 404. 

-Ss. 71. 201 and 302 — Conviction and punish¬ 
ment under S, 201 and S. 302 — (Criminal P. C. 
(1898), Ss. 35, 236). 
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There is no legal bar to a person being convicted 
both of murder and of the offence under S. 201 and 
the proper course for the trial Court in a case where 
the evidence warrants it will be to enter a conviction 
for both the offences but not to award any sentence 
for the accessory offence. 29 Coch L R 120. Affirmed; 
A I R 1953 S C 131, Rel. on. 1953 Ker L X 403 : 1953 
Cri L J 1613 :1 L R (1953) Trav Co 514 : A I R 1953 
Trav-Co 402 (407) (Pt D) (Pr 28) (DB). 

-S. 71—Sentence—Accused sentenced under S. 302 

for causing death of a pregnant woman — Even ii a 
separate conviction under S 310 is not objectionable, 
separate punishment therefor olfends S 71. See 
Penal Code (1890), S. 316. 1953 Cri L J 1551 : A I R 
1953 Trav-Co 374. 

3. Offence falling under two or more 
separate definitions—Para. (2). 

-S. 71 — Scope of — Offences punishable under 

Ss. 147 and 323/149, Penal Code. 

If the case is governed by the first paragraph of 
the section, sentence can be awarded in respect of 
one offence only. But if the case falls under para¬ 
graph 2 or 3 of the section, sentences may be awarded 
in respect of both offences, but the aggregate of such 
sentences should not be more than what could be 
awarded under any one of the two offences. Where 
what is proved against the accused persons is that 
they were members of an unlawful assembly of 
which the common object was to give a beating to 
another person and it is not proved that they them¬ 
selves caused hurt to any one, their act constitutes 
two separate offences, viz. those punishable under 
Ss. 147 and 323/149. Therefore, their case falls under 
paragraph 2 of S. 71 Consequently sentences can bo 
awarded to them under both sections provided the 
aggregate sentence does not exceed the limit which is 
prescribed in respect of one of them. 14 A L J R 738. 

?o e L\ 0 “. ; .^9? ,442 Disse ^ W51 RD(HC) 267, 

(Pt 5 BMPM !0A 1 }) 01 597 : A 1 R 1952 A " 92 (93) 

j 338—Offence under S. 279 and 
Ss. 337 and 338 are distinct — Conviction and sen- 

'Ml 6 k R ^ (Cri) 302 : Madh B L j 

S 9 233? C ^ 45d ’ 0vCrruIed -(Criminal P. C. (1898), 

U “ Aff Ss - 279 a “? 337 comini,ted same 
0ff ® n ? es are distinct and so conviction 
-M I? nces * s lagal but assessment of punish- 
“ 1956 “ L1624 ■ 

fW«,on 1 .r^ r0 k SiDg of ,rall J s at railway station- 
SStt Ch M ge . pe u 0nal . responsibility cast on 
trihnfini . S . M n, te . r by ru ' es - Act directly con- 
od S ind j'p! coJIision - Conviction under S. 101 
and 5. 304-A, Penal Code held proper — Single sen 

for'Shteh £n£ r b ° th ° ffeDC J es ~ Particular oSence 
Court,- 5//. * aTa P“ sed " ot , indicated-Lower 

S 101 ILR(S)Cut60 e Rai ' WayS Act {1890) - 

" 7 s * £?r as and (9) — Accused found euiltv 

sefol facts ° Rp Dd 4 ^ 5 7 9? ences arising out of one 
u’i-Tw? 1 evidence of murder primary 
Stt Mischief by fire only incidental — Limit of 

nrH.«j 1 f nt ~ Sen,ence of 7 , years under each section 
ordtred to run consecutively, held illegal. 

S aqs a TKl sed W0re P rosecu i ed under S. 201 and 
h. 435. They were sentenced to 7 years (marimnm 

JecSoiumd S ,l ntenCB . P rovided ) under each of those 
Sri d 6 sentences were ordered to run con 

cE fit the 0 ‘ rc ““* ta u t, al evidence it was 


& 

Held, that the offences committed in the cise fell 
within the second or the third patagraph of S. 71. 
That being so, the accused could not be Indicted 
with a more severe punishment than could be awarded 
for any one of such offences Hence the substantive- 
sentences imposed under Ss. 201 and 435 must be- 
modified to run concurrently. A I R 1958 S C 935.. 
Rel. on. 1962 Mad L J (Cri) 41 : 1962 (2) Cri L J 
81: 40 Mys L I 504 : I L R (196)) Mvs 524 : A I R 
1962 Mys 13S (139) (Pt C) (Pr 19) (DB). 

4. Several acts when combined constituting 
different offence — Para. (3). 

-S. 71 — Scope and effect — Bombay Prohibition 

Act, Ss. 65 (b), 65 (f) and 6(i (b) —Convictions under 
—Sentence—Separate sentences—Legality of. 

Although separate sentences can legally be passed 
at the same trial, so long as aggregated punishment 
awarded does not exceed the maximum which can be 
indicted for any of one of those offences, ordinarily 
one sentence alone should be passed. Paras, land 3 
of S. 71 will apply. A I R 1951 Bom 244 (DB). 

5. Cases where separate sentences can be 
passed. 

•—S. 71 - Opium Act (187S), Ss. 9 (a), 9 (b) - 
Conviction under both — Separate sentence for each 
offence-Maximum limit-Criminal P.C. (1S9S), S. 35. 

The maximum sentence which could have been 
imposed for any of those offences is one year, the 
sentence of 3 months imprisonment imposed under 
each count does not contravene S. 71. 195S Cri L J 

1432: AIR 195S SC 935. 

•~T 7 : S - 71 7 “ Separate convictions under S 147 and’ 
S. 323, read with S 149 — Separate sentences — 
Legality-Scope of S. 71, Indian Penal Code. 

Per Malik C J. and Mukerji J.: (Dssai J. Dissenting) 
where an unlawful assembly has used force or vio- 
lence, it becomes guilty of rioting under S 146 and 
can be convicted and punished under S. 147, I. P. C. 
It however as a result of the use of that force or 
violence simple hurt is caused every member of the- 
unlawful assembly can also be convicted and sen- 
enced under S. 323 read with S. 149, I. P. C. Where, 
nerelore, the accused are charged with an offeDce 
under s . 147 and an offence under S. 323 read with 
'V' Provided the offences are proved, the accused. 

S5/fta C . jf IC, i ed “ nde L b0th the sec,i Ons 147 and 
.K.. 7- 8 S0 be se P ara, ely sentenced under 

232 (F°B). * 1 55 C » L J 671 * A I R 1955 Alb. 

, 9s - Jr- 14 - 7 ' , ld9and 325-Scope-Separate sen- 

tence-(Criminal P. C. (1898), S. 35). 

Aq accused can be punished separately for the 

pSnauL?* S *' J 47 -.l D c , 323, 0r 324 or 325 or 320, 
Penal Code read with S. 149, Penal Code. 

WSarSmoS S A C0 T P| °‘ S - 71 {u »y discussed. 

(PtBupiflS 1,AIB 1953 AI1 510 (515 - 520 >- 

Legalrty. 1 ' 14? ’ 149_Sentence -Separate sentences- 

r T 4r ! s ” 2 

S. 71—Separate sentences. 

falUnjr 0 either in/. giv0D case “““tat* an offence 
falls under S. 71. 
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-Ss. 71, 1*47,143, 1*19, 325 — Separate convictions 

and sentences — (Criminal P. C. (1898), Ss. 35, 235). 

Where several acts committed by an unlawful 
assembly of five persons, when combined, constituted 
two different offences, one under S. 147 and another 
under S. 325/149, Penal CoJe and they were convict¬ 
ed toerefi.re, the offenders were not under S. 71, 
Penal Cade, liable to be punished with the punish¬ 
ment lor more than one of such offences, lor, the 
accused cannot be punished twice for the same acts 
6 AH 121; 16 Cal 442 (FB), Foil ; 7 All 29; 9 All 845; 
17 Horn 260 (FB). Disting. 1955 Cri L J 1033 : A I R 
1955 Bhopal 9 (14) (Pt E) (Prs 19, 20, 22). 

-—-S. 71 — Companies Act (1913), Ss. 76 and 133 — 
Ss. 76 and 133 create two distinct offences — The 
former offence may give rise to the latter olfence or 
even independently of it— Hence there is no case of the 
accused being prosecuted twice for the same ollence 
and put in double jeopardy. 1953 Cri L J 1062 i AIR 
1953 Mad 558. 

-5s. 71, 395, 342 — Offence of wrongful confine¬ 
ment in course of dacoitv — Offences are distinct — 
S. 71 not applicable -Separate sentences must be im¬ 
posed — Criminal P. C. (1898), Ss. 258 (2,309(2). 

1962 (1) Cri L J 168 : A I R 1962 Manipur 7 (10) 
(Pt C) (Pr 19). 

-S. 71—Member of unlawful assembly—Construc¬ 
tive liability—Separate sentence. 

Where a member |of an unlawful assembly or of an 
assembly guilty of rioting incurs constructive liabi¬ 
lity for a distinct offence committed by one of the 
members of the assembly, it will not be proper to pass 
separate sentences for rioting and for the offence for 
which constructive liability was incurred by the 
accused. If, on the other hand, it is not a case of 
constructive liability but is a case where a person has 
been convicted of rioting and also of a distinct 
offence committed by him there can be separate con¬ 
victions under S. 149, Penal Code, and the distinct 
•offence committed by the accused concerned and 
separate sentence also caD be passed. Case Law dis¬ 
cussed. 1952 Cri L J 1592 i 1952 Ker L T 704 : ILR 
(1952) Trav Co 133 : A 1 R 1952 Trav-Co 459 (463) 
<Pt F) (Pr 15) (DB). 

SECTION 75 

-S. 75—Applieability : — Previous convict — Mini¬ 
mum imprisonment. 

There is no minimum imprisonment prescribed for 
a previous convict. A previous convict can be given 
imprisonment for a term of one year or even less. 
Section 75 applies only when a person is sought to be 
punished with imprisonment exceeding the maximum 
imprisonment provided for the olfence. 1956 All L J 
611 : 1956 All W R (HC) 735 i 1957 Cri L J 275. 

-S. 75—Previous conviction—Particulars of, when 

to be stated. 

Facts about the previous conviction have to be 
mentioned in the charge only when it is intended to 
punish the accused with imprisonment exceeding the 
maximum punishment provided for the offence by 
invoking the provisions of S. 75. If a Magistrate does 
not wish to use the powers under S. 75 the particulars 
of the previous conviction need not be given in the 
charge. See Criminal P. C. (1898), S. 221 (7). 1957 
Cri L J 275 (All). 

-S. 75 — Burden of proof—Previous conviction — 

Onus. 

It is for the accused to prove that he was not a pre¬ 
vious convict and deserved to be treated as first 
offender. See Criminal P. C. (1898), S. 221 (7). 1957 
Cri L J 275 (All). 


-S. 75—Scope — Enhanced punishment for every 

subsequent offence-Imposition of—Punishment for 
prior offence need not be for three years or upwards. 

The accused was charge-sheeted under S. 379, 
Penal Code, for theft and also under S. 75. Penal 
Code (for enhanced punishment) by reason of a pre- 
viousjconviction and sentence of 9 months' imprison¬ 
ment suffered by him under Ss. 457 and 380, Penal 
Code. The Magistrate without framing a charge under 
S. 75. convicted the accused only under S. 379, on 
the ground that the previous conviction had resulted 
only in a sentence of 9 months' imprisonment but 
not three years ‘the minimum that is required for 

enhancement of punishment.under S. 75, Penal 

Code, relying on the decision in (1950) ALT 851 : 

Held, what S. 75, Penal Code, contemplates is that; 
where a person who has been previously convicted of 
an offence punishable under Chap. XII or Chap. XVII 
with imprisonment of either description for a term 
of three years or upwards, is once again found guilty 
of a similar olfence, he shall he liable to enhanced 
punishment which may extend to imprisonment for 
life or to imprisonment of either description for a 
term which may exteud to ten years. Section 75 is 
concerned with a previous conviclion for a similar 
offence but it does not postulate that in respect of 
the previous conviction, the punishment imposed 
should have been one of not less th in three years. 
All that it posits is that, the previous conviction 
should have been in respect of an offence punishable 
with a term of imprisonment not that the offender 
should have been actually punished with such a term 
of imprisonment. AIR 1960 Andh Pra 490, Disapprov¬ 
ed. 1963 Mad L J (Cri) 566,(1963) 2 AudhLT 
449 : 1965 (1) Cri L J 508 : (1963) 2 Andh W R 361: 
ILR (1964) Andh Pra 1292. 

-S. 75—Applicability—Senteoce awarded under 

previous conviction for two months only -Effect. 

vVhen it is required that the accused should be 
severely dealt with because of previous conviction, 
there must be a specific charge under S. 75, Penal 
Code. However where the previous sentence awarded 
is only two months, the previous conviction cannot 
be proved against him or any evidence allowed to be 
adduced thereof, even where he is charged under 
S. 75. unless the Court comes to the conclusion that 
the offence with which he has been charged has been 
proved. See Criminal P. C. (1898), S. 221 (7). 1960 
Cri L J 1302: A I R 1960 Andh Pra 490. 

-S. 75 — Duty of Court — Committal — It is not 

obligatory to commit accused to Sessions in all cases 
under S. 75, Penal Code. See Criminal P. C. (1898), 
S. 348. 1955 Cri L J 1235 : AIR 1955 Audhra 190. 

-S. 75—Enhanced sentence—Previous conviction 

—If enhanced sentence must be awarded. 

The principle of S. 75 is that if the previous sen¬ 
tence borne by the accused had no effect on him, 
a tmore severe sentence should be awarded. But it 
does not follow as a rigid and inflexible rule that 
in all cases of previous convictions, an enhanced 
sentence should bo awarded. It is good as a rule of 
thumb but the circumstances of each case should be 
taken into account in inflicting punishment. It is 
certainly open to a Magistrate to award a sentence 
less than that given on a previous occasionjf the 
circumstances of the case warrant it. AIR 1935 Mad 
231, Rel. on. 1955 Andh W R 265 : 1955 Andh L T 
(Cri) 107 : 1955 Cri L J 1235 i AIR 1955 Andhra 190 
(192) (Pt B) (Pr 10). 

-S. 75—Judgment—Previous convictions—List to 

be appended — (Criminal P. C. (1898), S. 348). 

Clearly the number of previous convictions is a 
circumstance to be taken into consideration in deter¬ 
mining the sentence. Moreover, the Criminal Rules of 
Practice require that Magistrates and Judges should 



append to their judgments a list of previous convic¬ 
tions. It is therefore essential that Magistrates and 
Judges set out in a tabular form all tne previous 
convictions at the end of the judgment. AIK 1943 
Mad 4IS, Approved. 1955 Andh L T (Cri) 107 : 1955 
Andh WR 265. 1955 Cri L J 1235: AIR 1955 Andhra 
190 (192) (Pt C) (Pr 12). 

-$. 75 — Procedure — Charge under, when to be 

. _ J /__ . . ... 1- - . k . • 1 ? •_ — « ^ 
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framed ~ Incorrect proceeding not prejudicing ac¬ 
cused—(Criminal P. C. (1898), Ss.221 (7) and 255-A). 
^ It is not correct to say that additional charge under 
S. 75, Penal Code, should be framed after recording 
conviction of the accused — The additional charge 
under S. 75, I. P. Code, has to be framed with the 
main charge — This is clear from the provisions of 
Ss. 221 (7) read with S. 255-A, Cr. P. Code — What 
is required is that evidence in proof of previous con¬ 
viction be led only after a judgmant recording con¬ 
viction is pronounced — Where the trial Court heard 
evidence after he concluded that the accused was 
guilty it is an incorrect procedure. 

Defect in procedure heid did not, however, pre¬ 
face the accused. AIR 1944 Lah 25 (FB), Ref. 
1953 Cri L J 96: AIR: 1953 Kutch 1 (2) (Pt C) (Pr 5). 

—-S. 75—Charge—Necessity—Charge under S. 447 
—Previous conviction not under Chaps.*12 and 17 of 
Penal Code but under Sections of Kutch Penal Code 

C A 0 i r ^ spondiog t0 Ss - 323 and 186 ’ L p - Code- 
Additional charge under S. 75, held improper when 

t0 e3fceed of punishment. 
19o3 Cri L J 95,: AIR 1955 Kutch 1 (2) (Pt D>(Pr 0}. 

^ 7 and scop3 — Previous convictiou 
can be taken into account in determining sentence, 
even though additional charge under S. 75 could 
not be framed — Considerations when such convic- 
S ,n b ?l kea int0 account stated. AIR 1929 

on d A& l 928 , RaD 8 2 °0» Rel. on. 1953 Cri L J 
90 : AIR 1953 Kutch 1 (2) (Pt E) iPr 7). 

S. 75—Proof of previous conviction-Questioning 

SB?. S&fr p - p. o. 

A M ? gisl *?< le I s not justified in questioning the 
r /t S .L 342 ' Cr - P - C - ^out the previous 

^tha!^t W , h c n ^f re ^ aS o D ^ evidenC0 a 8 aiost him 
clesrAn^a n 5 f ll \, Cr ’ P \ C " is 9 u ' te explicit and 
clear on the point and says that for the purpose of 

Drovpd i„ . J ’ 8 prevou . s conviction must be 

SSmot SfSfiS A'lt 1958 M ‘ dl, B L1 

T S d 5 ; Crimin81 Pl C (l898)l S - 348-Scope. 

*h« P '. C ' *l as been enaoted in order to aid 

R °A S ' I 5 * \?l C - The « b Ject really 
Who could Kfhw nder K sh ? uld be tried by a Person 
circumci.nl!. ir . k u S0Ch adequate Punishment as the 
l%7lf demand. 1957 Cri L J 

(l). AIR 1957 Madh Pra 213 (Pt E). 

ZZ 8 . 75 “ Previous convictions are not relevant 
except in cases where the application of S 75 r p p 

islWSWA' Prosecution. 

(1898). S. 221 (7). AIR 1955 NUC (M*d) 932. 

Mnn is .improper for the Magistrate to oues 

itet §s:'°c“ s 

ffluSs nScIp .^®.' 1 p ' c (1898) ' s ' 3<2 - 

toTce Act7lOT2), e s. C l)° f Pr * vi ° US conviction - CEvi- 

<rf ?S 8r ° h slip cannot be said to be judicial evidence 
of the preWoi^ convictlons. 1953 Cri L J 1431 7 AIR 
1B53 Pun, 217 (218) (Pt A) (Pr 4). J AXH 

RG(M98), : s! 342 ? Previ ° U ‘ Action-(Criminal 
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Proof of previous convictions must be given in the 
proper manner required by the Evidence Act before 
the provisions of S. 75 of I. P. Code can be invoked. 
When the accused has not been proved to have been 
a habitual offender, S. 75 cannot be applied merely 
on an admission made under S. 342, Cr. P. C. by the 
accused when there is no proof of his previous con¬ 
viction. 1953 Cri L J 1431 : AIR 1953 Punj 217 
(218) (Pt B) (Pr 4). 

SECTION 76 

-Ss. 76 to 106, Chap. 4 (General) and S. 304-A— 

Mens rea. 

The concept of ‘mens rea’, and the descriptions 
given of the state of mind in section 304-A, Penal 
Code, are far more helpful than the notion of degrees 
of negligence in defining and explaining that degree 
of negligence or rashness which distinguishes a 
criminally culpable wrong from a tort, involving a 
civil liability only; one is almost compelled to say 
that criminal negligence or rashnees is one which re¬ 
quires a particular “mens rea”. Difficulty in reading 
words such as “grossly” or “highly”, before words 
‘'rash” or "negligent” in S. 304-A is that such quali¬ 
fying words could easiiv have been used by the legis¬ 
lature but are not there. Applying a well-recognised 
principle of interpretation the absence of such quali¬ 
fying words must be deemed to be intentional But, 
applying an equally well-recognized principle, the 
requirements of mens rea can be read into a provi¬ 
sion creating a criminal offence and proceed to 
specify what this means with reference to a parti¬ 
cular provision. It is, therefore, preferred to conceive 
of criminal rashnees or negligence in terms of the 
required mens rea. It is now an essential part of the 
doctrine of mense rea that even offences created or 
defined by statute must rest on the assumption that a 
mens rea is contemplated by them, unless the offence 
is one of those "statutory offences”, which either by 
the force of express words of the statute or by a 
necessary implication, exclude the assumption. The 
test of guilt :is that of knowledge and conscious¬ 
ness on the part of the malefactor that hurt or 
damage is likely to result from what he does; his 
criminality consists in the wilfully incurring the risk 
of causing loss or suffering to others. The principle 
of exemption from criminal liability in respect of a 
hurtful consequence is that of bona fide ignorance of 
the connection existing between the mere mechanical 
act and its consequence. In applying this funda¬ 
mental doctrine of our criminal jurisprudence to an 
offence defined in a statute, when it is applicable as 
it is to all offences under the Penal Code, one has to 
assume that there is a mens rea for the offence and 
then to proceed, by scanning the words of the statute, 
to discover it. One cannot, by resorting to it, alter 
the statutory definition. It enables the Court to dis¬ 
cover the meaning of the statutory provision and not 

r mot & AIR ! 947 P C 13S - Rel - on; ILR 
* 1948 )3 £al 127, Dissent, from. 1964 All W R (HC) 

134 1 1964 All Cri R 118: 1965 (1) CriLJ 524, 

AIR 1965 All 196 (200, 201) (Pt B) (P, s 17, 18, 19). 

——Ss. 76 and 79 — Applicability—Police officer in 
attempting to re-arrest escaped thief firing at him hut 
hitting and killing another person. 

Where a suspected thief who has been arrested 

uritto, the k 0, !S*k« 0 ®S er find,ng that he is not in 

position to apprehend him 6res at him but in so doing 

ffi.2S M *JP r,on a B “d. kills hira ' he cannot plead 

justification either under S. 76 or S 79 1955 Cri 1 I 
905 : AIR 1955 All 379 (381) ( p[ C) (P, 9) (Db[. J 

^r'of fl «Zi! U - rder wV° ,d{er “ P,ea of obedience to 
order of aupenor-When not available. 

Obedience of an unlawful order of his sunerinr 
does not exonerate the soldier who commits a murder 

of I 860 ?s qU 3nn C0 ATB S i U osn S. rder See Penal ^de (45 
t ioou;, S. 300. AIR 1950 East Punj 321 (DB). ^ 
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■—-(Ss /<> to 95), Chip. 4 (General) — Evidence Act 
(W72). S. 1 (i5 — Burden of proof on accused to prove 
that case falls under exception—Burden sufficiently 
discharged if accused satisfies court of probihility of 
what he is to establish — Proof Beyond reasonable 
doubt not necessary—Definition-Exceptions— Mere 
creation of diubt regirdiug truth of statement not 
sufficient t > prove exception, ^ee Evidence Act 
(1872., S. 1°5. 1004 (2) CriLJ 549:AIR 19G4 Ker 

2 it. 

--(Ss 76 to 106), Chap. 4 (General)—Mens rea - 
Criminal liability of pcrscn for criminal acts of ser¬ 
vant. a.^ent or independent contiactor. 

Comparison with position of servant or agent—M. 
P. Lind Revenue Code (1954), S. 228(7) — Penilty 
under — Mens rea not ingredient — Mining lease — 
11 lega 1 extraction by ind?pendentcontractoremployed 
bv ie c se*>—Lessee not criminally liible under S. 228 
(7) 1963 (l)Cri L J 301: AIR 1965 Madh Pra 66 
iDB). 

SECTION 79 


o S 79—Benefit of S. 132, Criminal P. C.-Wha! 
accused is required to prove — To show th ; s is not to 
prove requirements of S. 79 Penal Code. S-e Crimi- 

Tor P c n'l o 9S,, S ' 131 1904 (l) Cri L i 1G1 1 AIR 

® 79 — Bar of limitation under S. 53, Madras 

District Police Act — Protection of when available— 
Act done or intended to be done under provisions of 
Police Act or any other law — What amounts to— 
Torture by police during investigation of persons sus¬ 
pected of crime-Protection of bir of limitation under 
S 53 not available. See Midras District Police Act, 
(1859), S. 53. 1964 (1) Cri L J 16 :ATR 1984 $ C 33. 


0-S. 79—Prosecution under a valid penal statute 

—Defence that accused was engaged in asserting a 
fundamental right — Not valid — (Constitution of 
India, Part III (Gen ) —Criminal Trial—Defence. 

The fact that a person is engaged in asserting a 
fundamental right alfords no defence to a charge of 
having contravened a valid penal statute while so 
engaged. Daloir Singh v. State of Punjab, 1962 (2) 
Cri L J 247 i AIR 1962 S C 1106 (1110) (Pr 14). 

-S. 79-Applicability — Arrest of person without 

warrant or order of Magistrate-Arrested person filing 
complaint under S. 342, Penal Code, for unlawful 
arreri and* detention — Policemen pleiding that they 
were justified by law in arresting the complainant— 
No mistake of fact or good faith pleaded or made out 
—S. 79, held had no application. 1963 All W R (HC) 
760 : 1983 All Cri R 460 : 1965 (1) Cri L J 413 : AIR 
1935 All 161 (166) (Pt F) (Pr 10). 

-Ss. "TO, 30.44, 52 and 477—Good faith—‘Valuab'e 

securin' — What constitutes-Offence df destruction 
of valuable’security—Essentials — Suit for malicious 
prosecution—Application filed by defendant admitting 
that complaint filed by him was false and agreeing to 
p3y damages to plaintiff — Court not accepting it as 
part of record but returning it to defendant for recon¬ 
sideration in consultation with his counsel —Defendant 
tearing off application outride Court in good faith — 
Defend ant held not guilty of any offence — Applica¬ 
tion held not a valuable security. See Penal Code 
(1880), S. 30. 1963 (1) Cri LJ 279, AIR 1963 All 
131. 


—S. 79 — Mistake of law — Act done on basis of 
Full Bench decision — Decision not accepted as lay¬ 
ing clown correct law—Offence—Nature of.^ 

The I. P. Code, does not exempt aa act done under 
a mistake of law from the operation of the penal law 
but, it is obvious that if a person accepts the decision 
of a Full Bench of the High Court in the State (from 
winch no appeal has been preferred to the Supreme 

Kflfhinlr IkArcrsV 
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Court) as a guide to his conduct, he commits nothing 
more thin a technical offence if tli3t view is later not 
accented as laving down the correct law. 1955 Cri L J 
1025 : AIR 1955 All 397 (399) (Pt C) (Pr 15) (DB). 

—S. 79—Applicability -Police officer in attempting 
to rear rest escaped thief fi-ing at him but hitti.g and 
killing another person. He cannot plead justification 
either under S. 70 or S. 79. 1955 Cri L J 903 : AIR 
1955 All 379 (DB). 

— c *. 79—Though under the Essential Supplies Act 
the burden of proving that the business was bring, 
carried on under a lawlul permit or licence is on the 
person who carries on the business, where there are 
ample grounds for th* accused under the misappre¬ 
hension of the fact with regard to the validity or the 
licence and the undertaking to renew the licence 
was given at a time when the depirlment was well 
aware that the accused was carry ing on the business 
for some time even without a valid licence* it was held 
that the accused was entitled to the benefit of S. 79. 
AIR 1955 NUC (All) 5505. 

-Ss 79, 300 and 76 — Murder by soldier —Plea ef 

obedience to order of superior, when not available. 

Obedience of an unlawful order of his superior 
does not exonerate the soldier who commits a murder 
as a consequence of such order 52 Pun LR 331 t 
ILR (1950) Punj 354 : AIR 1950 East Punj 321 (Pt A) 
(DB) 

-Ss. 79 and 427—Scope of — Cutting off of over- 

haugire branches of tree in neighbour s land — 
Offence. 

A person is entitled to cut off those portions of the 
tree in neighbour's land which overhang his land. It 
docs not. by virtue of S. 79 of the Penal Code, amount 
to an offence of mischief punishable under S. 427. 
1936 Ker L T 309 . 1957 Cri L J 166. 

-S. 79—Ignorance of law—If can be pleaded. 

Ignorance cf the law will not excuse from the con¬ 
sequence of guilt any person who has capacity to 
understand the law. Mistake of law, however, 
normally relates to mistake as to accused’s rights 
under the law to do a particular act or pursue a parti¬ 
cular course of conduct. The Courts are not at all 
concerned with the legality or otherwise of the rights 
under which the accused purported to act. The only 
question that the Courts have to decide in such cases 
is, whether the claim of right was honestly and bona 
fide held by the accused. This question will essentially 
be one of fact. In such casrs. it is the good faith of 
the accused and not the right itself which requires 
adjudication. In this sense, a mistake of law can, to a 
ceitiin extent, be a defence to a criminal charge. 
1956 Madh B L J 674 » (1953) Madh B L R (Cr) 182: 
ILR (1956) Madh B 374 : 1956 Cri L J 1327 : AIR 
1956 Madh B 241 (243) (Pt B) (Pr 10) (DB). 

-S. 79-Mistake of fact—Accused held entitled to 

benefit of S. 79. AIR 1955 N U C(Vladh B) 5360. 

-S. 79—Accused in delusion killed Iiis o wn son- 

believing him to be tiger — Held there was mistake of 
fact—Accused was protected by S. 79. 

Where an accused, in a moment of delusion, con¬ 
sidered that his own son to whom he was attached, 
was a tiger and he accordingly assailed him with an 
axe, thinking by reason of a mistake of fact that he 
was justified in destroying the deceased whom he did 
not regard to be a human being but a dangerous 
animal 

Held, that the accused was protected by S. 79, 
Penal Code. AIR 1920 Lah 554 and AIR 1943 Pat 64, 
Rel. on. 1952 Nag L J 350 :1952 Cri L J 1212 : ILR 
(1952) Nag 348 : AIR 1952 Nag 282 (283) (Prs 7, 9) 
(DB). 
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-Ss. 79, 52—Good faith’—Standard of care and 

attention—Human being believed to be ghost and 
attacked—Accused held protected. 

Good faith requires due care and attention but 
there can be no general standard or care and attention 
applicable to all persons and underall circumstances. 
The question of good faith must be considered with 
reference to th- position of the accused and the cir¬ 
cumstances under which he acts. The law does not 
•expect the same standard of care and attention from 
all persons regardless of the position they occupy. 

Wherefrom the circumstances under which the 
apparition appeared before,.the accused it would be 
reasonably inferred that he believed, in good faith, 
that he was attacking a ghost and not a human being, 
he was protected by S. 79, Penal Code, and the mere 
fact that had he exercised exlra care and attention 
the incident might have been averted was no ground 
for denying him that protection : 31 Bom 293 aud 12 
Bom 377 and AIR 19*10 Rang 129. Relied on. (1959) 
1 O J D 680 :1 L R (1960) Cut 22 : 26 Cut L T 238 : 
1960CriL! 1349: A I R 1960 Orissa 161 (163) 
<Prs 7, 91 (DB). 

—-S. 79—“Mistake of fact 1 ’—Meaning of — Burden 

of proof—Miitake of law — Error of mixed question 

of law and fact—Effect of. 

* 

“Mistake of law” ordinarily meaos mistake as to the 
existence or otherwise of any law on a relevant 
subject as well as mistake as to what the law is. But 
an error of a mixed question of Jaw and fact is 
treated as a mistake of fact. Where an act is prima 
facie innocent and proper, unless certain circum¬ 
stances co-exist, then ignorance of such circum¬ 
stances is an answer to the charge. The state of 
mind of the accused must amount to absolute 
ignorance of the existence of the circumstances which 
alters the character of.tbe act or to a belief in its non. 
existence. The burden is on the accused to satisfy 
that the conditions that could exonerate them existed 
at the time when the offence was committed. When 

i ,S 4 abs0 i ut u ly , no reason t0 believe that the 
mental state of absolute ignorance of the existence of 

circumstances altering the character of the act or the 
peiier in its non-existence existed at the material 
tune, the accused cannot be held to be "not guilty" 

' IL « (19501 Cul 75 1 52 Cri L J 837 i 
(DB). 19 ° l 0r SS “ 284 < 289 « 29 °) ( p t E)(Prs 20. 23) 

sTo 5 ‘ 9 ~ Burden of proof ~ Evidence Act (1872), 

oJh a n C „? Sed . ha u- t0 sa Usfy that the conditions that 
rate ^>01 existed at the time when the 

<£G) (SiS 0>B) A 1 R 1951 ° riS5a 284 (290) 


PENAL CODE (I860), S. 79 

with the hard edge of the adjoining Chabutra which 
resulted in the fracture of the skull and death. The 
accused was tried under S, 304, Penal Cod:*, but was 
convicted under S. 304A : 

Held that when the accused and the deceased 
agreed to wrestle with each other there was an im¬ 
plied consent on the part of each to sudor accidental 
injuries. As the injury was caused accidentally and 
without any criminal intention and as there was no 
proof of any foul play on the part of the accused his 
a t did not amount to any offence by reason of Ss. SO 
and 87, Penal Code: AIR 1927 Lah 8S0 (2'; AIR 1931 
Lah 54 and 3 Bom L R 678. Ref. 1949 411 W R (HC) 
476: 1949 All Cri Cas 117 i 51 Cri L J 402: AIR 1950 
All 95 (96) (Pr 7). 


-Ss. 80, 321 and 322—Offence of hurt—Intention 

or knowledge essential—Accident. 

The accused swept the instruments kept on the 
shelf with his hand in order to cause a rattle and 
frighten the boy and send him away and in a sleepy 
state dislodged a hammer which hit the boy standing 
below the shelf and caused the fracture leading to his 
immediate death. In the circumstances, 

Held : This is clearly a case of an accident within 
the scope of S. 80 of the Indian Penal Code and no 
offence is iuvolved. Even if there was some slight 
negligence on the part of the accused a claim in 
damages only may be sustained. S. 321 and the 
specific Explanation to S. 322, Indian Pena! Code, 
make it clear that either the ingredient of intention 
or that of knowledge must be essentially present in 
order to constitute the offence of hurt. (1962) 1MLI 

i 1 C r R 1 1962 All \V R (Sup, 12. 
1962 Mad L J Cri 174 i 75 Mad L W 162. 

--Ss. 80, 304-A—Death caused by shooting under 

a mistaken but bona fide belief that object aimed at 
was •ild ammal-No offence is committed. See Penal 

SSIMSaft "" 1 1952 C "LJ 1191: AIR 

—-S.SO-Oefenee that there was no real intention 

K.nniL!i n i k WaS by . ° ba . n . Ce ,hat in * ur y indicted 
hapjjened to be on vulnerable part-Detence does 

not take ease out of offence of murder. See Penal 
Snj29 8 l 6 (°DBj 302 ' 1985 < 2) Cri L: J 127 s AIR 1963 

SECTION 81 

—S. 81-Criminal trial-Elements of mens rea in 
offence - Penal Code (I860), S. 40. 

It is a general principle of criminal law that guilty 
intention is necessary ingredient of a crime tK 

feSSS* may , b 7 usiag e *P ,ess language or by 
implication, exclude an element of mens m in anv 

ble 4 S' SE,® 6 but unl , ess sudl exclusion is deduct 

imoliSuoD h m.n. PreSS 3nguage of the ^atute or by 
Sr ir '. rea * 0rms a necessary inoredienf 
1958 CnL J II 06 : AIR 1956 AJ1 610 (DB). ** 


SECTION 80 

•rr s * SO — Misdirection — Omission to refer to 


Whilst j U6 n vr lor bout- 

..“rci"- 5 ’- 80 “ ,d 87 - a "“«“ 

wiis is “he 

was tnrown and his head came in contact accidentally 


Ordinarily a self-constituted Panchavat 
ngt J l t° try an offence alleged to have b e en ^° 
mitted by a person andord-r his face to hi 
blackened and the person paraded throuffh°,k 0 

sysr- 'srs ft* -a 

a«.d bon, Bda, in calling a P.oohvS »tti£X 
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criminal intent, in order to save the complainant from 
more serious consequences, resulting from his own 
indecent behaviour towards a girl with his consent to 
abide by the decision of the Panchayat obtained in 
writing and for his benefit, the position is entirely 
different. In such a case the action of the accused in 
enforcing the decision of the panchayat cannot be 
held to be an offence. ('51)52 Cri L J 179 : A I R 
1951 All 500 (501) (Pt B) (Pr 5). 

- S. SI—Applicability—Conditions. 

Section SI comes into play when the person con. 
fining another has a genuine and reasonable appre¬ 
hension that to allow the other to remain at large 
will endanger the person and property of others. So, 
in order to attract S. bl it should be shown that the 
act complained of was done in good faith in order 
to prevent or avoid harm to the person or property 
of others 46 Mad 605, Rel. on. (1957) Mid LJ 
(Cr; 474 : (1957) 2 Andhra W R 201 : 1959 Cri L J 
1G7 : AIR 1959 Andh Pra 102 (103) (Pt B) (Pr 6). 

SECTION 82 

-Ss. 82, 83—Applicability—Minor over 12 years— 

Can be guilty under S. 4U8. 1959 All W R (11 C) 
116:1959 All Cr R 127: 1959 Cr L J 1264 : AIR 
1959 All 693 (699) (Pr 2). 

SECTION 83 
-S. S3—Applicability. 

What S. 83, Penal Code, contemplates is that the 
child should not know the natural and physical con¬ 
sequences of his conduct. 

When, however, the accused picked up his knife 
and advanced towards the deceased with a threaten¬ 
ing gesture, saying that he would cut him to bits, 
and did actually cut him, his entire action can only 
lead to one inference, namely, ;that he did what he 
intended to Jdo and that he knew all the time that a 
blow inflicted with a kathi would effectuate his inten¬ 
tion, and, therefore, the accu<ed would be iguilty 
under S. 302. Penal Code. 16 CutLT)02i ILR 
(1950) Hutch 293 : AIR 1950 Orissa 2611(262) (Pt B) 
(Pr 8) (DB). 

-S. 83—Offence under S. 457 — Conviction and 

sentence of boy of ten years. 

In such a case the Magistrate should take into con¬ 
sideration whether the boy is of sufficient maturity of 
understanding to be able to realise the nature of his 
act within S. 83 and while sentencing him consider 
the provisions of S. 31 of the Reformatory Schools 
Act and the rules thereunder under which the youth¬ 
ful offender who is below the age of 13 has to be 
sentenced to five years' detention in the Reformatory 
School. See Reformatory Schools Act (1897), S. 8. 
AIR 1955 N U C (Punj) 1330. 

SECTION 84 
SYNOPSIS 

(Penal Code (45 of 1860), S.84.) 

1. Plea of insanity — Absence of motive. 

(A) Condition of mind before and after com¬ 

mission of crime. 

(B) How far constitutes good defence. 

2. "Incapable of knowing the nature of the Act”. 

3. "What is either wrong or contrary to law.” 

4. Proof of insanity—Legal and medical. 

(A) Burden of proof. 

See also Evidence Act (187 2), S. 105. 

(B) Burden of proof-Crucial point of time. 


(C) Unsoundness of mind. 

5. Drunkenness. 

6. Occasional or recurring insanity. 

7. Somnambulism. 

8. Unsoundness of mind not covered by S. 84—How 

far relevant for ascertaining intention. 

9. Unsoundness of mind not covered by S. 84- 

Punishment. 

10. Criminal responsibility of deaf and dumb. 

1. Pica of iosanity—Absence of motive. 

(A) Condition of mind before and after com¬ 

mission of crime. 

(B) How far constitutes good defence. 

1. Plea of insanity — Absence of motive. 

-Ss. 84, 309, 302—Inability to prove — The mere 

fact that the prosecutiou is unable to prove motive 
beyond any reasonable doubt is no reason for holding 
that there was no motive for it. Nor is the absence* 
of motive any reason for holding that the plea of in. 
saoitv has been established — S:e Penal Cade (I 860 ), 
S. 300. AIR 1951 Assam 79 (DB). 

-Ss. 84 and 302—Murder—Absence of motive. 

Absence of a motive can be no ground to throw out 
the prosecution story of murder of a child by its 
father, but in the peculiar circumstances of a case the 
absence of the motive can be used as one of the cir¬ 
cumstances proving the insanity of the accused a-' 
contemplated bv S. 84, Penal Code. 1950 Madh B L I 
(Bh) 134 : 1956 Cr L J 1291 : A I R 1956 Bhopal 57 
(59) (Pt C) (Pr 7). 

-S. 84 - Criminal P. C. (1898), Ss. 297, 303, 470, 

47L—Trial by jury—Plea of insanity-Procedure to be 
followed in obtaining jury's verdict stated-Action 
under S. 471 when can be taken;— See Criminal P. C. 
(1398), S. 297. 1961 (2) Cri L J 202 : AIR 19G1 Cal 
436 (DB). 

-S. 84—Criminal P. C. (1898), S. 297 — Charge to 

jury — Misdirection — Plea of insanity—What Judge 
should tell the jury while dealing with S, 84, Penal 
Code, explained — Omissions such as 'omission to 
explain S.84 or tell the jury -that burden of proof 
required of the accused ta establish plea is less than 
tbit required at the hands of prosecution in proving: 
case beyond reasonable doubt, held amounted to 
grave misdirections which vitiated jury’s verdict and 
brought about a failure of justice—See Criminal P. C, 
(1898), S. 297. 1961 (2) Cri LJ 202: AIR 1961 Cat 
436 (DB). 

-S. 84 — Insanity — Legal and medical—Distinc¬ 
tion in — Nature and extent of unsoundenss of minc& 
required for legal insanity. 

The test of legal insanity as distinct from medical 
insanity is that the nature and extent of unsoundness 
of mind must reach such a stage where the cognitive 
faculty of the mind would be so materially affected 
as would make the offender incapable of knowing the 
nature of the act or that he is doing what is wrong 
or contrary to law. Further, one must look outside 
the act itself for the evidence as to how much the 
accused knew about it. Apart from the act, there 
must be some clear and distinct proof of mental 
delusion or intellectual aberration existing previously 
or at the time of the perpetration of the crime. The 
Court is only concerned with the stale of mind of the 
accused at the time of the act and the antecedent 
and subsequent conduct of the man is relevant only 
to show what the state of the mind was at the time 
when the act was committed. 23 Cal 004; AIR 194S> 
Cal 182; AIR 1900 Cuj 1; 10 Boro 512, Rel. on. (1964) 
5 Gu j L R 474 : ILR (1964) Guj 324. 


— S. 84 — Scope — Inference of insanity — Rele¬ 
vant facts. _ . , .. 

Held, that the accused was laoouring under tne 
influence of an insane delusion that his wife had 


lDUUClK'C all lusauo uiiujiuu mw — —— 

done him injury and was responsible for depriving 
him of his liberty. The previous insanity of the accus¬ 
ed and this persistent delusion of his wife having 
done him some wrong established conclusively that 
the accused who was in other respects completely 
and utterly insane and who had ‘glimmering know¬ 
ledge* of the nature and consequence of his act in 
striking his wife with an axe was absolutely incapable 
of realising that it was wrong or contrary to law. 
1956 Madh B L J 1275 i 1957 Cri L J 370 : AIR 1937 
Madh B 104 (107) (PtC) (Pr 8). 

-S. 84 — Insanity — Nature of insanity required 

to escape punishment — Absence of motive — Not 
enough to get exemption of insanity. 

To attract the provisions of S. 84 it must appear 
from the evidence that at the time when the said 
offence was committed, the accused was not mentally ■ 
in a position to understand the nature and the conse¬ 
quences of the 3ct and that what he was doing was 
either wrong or contrary to law. Mere absence of 
motive coupled with atrocious nature of the crime is 
not enough. 1956 Madh BLR (Cri) 295: 1956 Madh 
B L J 1152. 

—-S.84 — Insanity — Uncontrollable anger—Effect 

— Sentence — Extenuating fact — Multiple murders 
within short time on uncontrollable impulse. 

It would be a most dangerous doctrine to lay down 
that because a man has committed multiple murders 
within a very short time on uncontrollable impulse, 
he, though not insane enough to exempt him from 
criminal liability, was at the time of murders suffc.ing 
from mental deraogement of some sort so as to entitle 
him to indulgent consideration in the matter of 
sentence. Clearly the atrocity of crime, the multipli¬ 
city of murders or the mode of perpetrating the 
crime cannot constitute aa extenuating fact for 
passing the lesser sentence. See Penal Code (1800), 
S. 302. AIR 1955 NUC (Madh B) 4528 (DB). 

—S. 84 — Insanity — What amounts to — Nature 
of evidence — Absence of motive is not enough — 
e< c 5eD ^ 1 n- ity I s ^sanity - (Evidence Act 

299(f(DB) 10 ° 3nd 35 ’ AIR 1955 NUC (Madh B) 

-S. 84 — Determination of criminal responsibility 
77 P r p« r0 ”ive attitude has to be adopted. 1959 
M PL 1 1959 M p c 289 : 1959 Cri L J 844 : 

(Pt°A) J (Pr L 2) (DB). AIR W59 Madh Pfa 259 (260) 

r? S ‘ j*' ? 92 an( * 309 Applicability — ‘Insanity* 

— Murder by woman of children and attempt to 
commit suicide bv drowning - Accused in strained 
circumstances and suffering from fits of mental de. 
pr . e, f °“ “ 9 aenae 7 Sentence - Remission - Cri- 
“ p f°«dure Code (5 of 1898), S. 41- Applica- 

(1960) 1 M L J 332 1 1960 M L J (Cr)242 i 
I960 All W R (Sup) 7 1 1960 All Cr R 78 

W0) iJM7) (DB)!" ’ m ‘ Am 1952 M,d 289 


PEN AL CODE (1860), S. 84, Note 1 15 

_ s. 84 — Unsoundness of mind — Facts to bo 

proved. 

Accused has first to show that he was at the timo 
the act was committed of unsound mind. This is a 
matter of inference from his acts at or before the time 
of the incident.and from such other evidence relating 
to his mental history or to the mental history of his 
relations as might be available. Secondly that the 
unsoundness of mind is of the kind that is required 
under S. 84, Penal Code. 

A person may be unsound in mini in some respect 
and may still know very well the nature of his act 
like murder and also that doing of such an act was 
wrong AIR 194“ Pat 222, Foil. 1952 Raj L W 13S i 
ILR (1951) 1 Raj 800. 

•S. 84 — Duty of Court — No plea of insanity — 

. •, • _.i:_.f :_ 


ildered! 4 “ ^ ° £ “ sanity ~ Question, to be con- 

rv>w 8 £ “ p ! ea of in A anity is faked under S. 84, the 
Oourt has to consider two issues: (1) whether the 

tfnn thfi nr, established that at the time of commit- 
fcng the act he was of unsound mind: (2l if he were 

Snstmndnp!™ 10 ^’ w , h f her ^ has established that the 

S5 h«L! i ™l a A was u. of ? degree and Datur « ^ 

NUC (p a h t ) Si 8,d d0Wa ^ tho sect,0n< AIR 1955 


Court, if can investigate Question of insanity. 

Where from the behaviour of the accused the- 
Sessions Judge suspected the insanity of the accused, 
though there is no suggestion of the insanity by the- 
counsel for the accused the Judge would be justified 
in eliciting the information by questioning the wit¬ 
nesses ana whether the plea was taken by the accused 
or not, if the evidence discloses the insanity of the 
accused at the material time then it has to be consi¬ 
dered in weighing the criminality of the accused and 
in adjudging whether he was responsible for the 
crime or not. 1955 Cri L I 1628 j 8 Sau L R 269 r* 
AIR 1955 Sau 105 (106) (Pt A) (Pr 4) (DB). 

-S. 84 — Insanity — What is. 

While considering whether the accused was insane- 
when he committed the act, a fit of insanity which 
the accused had ten vears before the act is irrelevant, 
1955 Cri L J 1628 : 8 Sau L R 269 : aIR 1955 Sait 
105(106) (Pt B) (Pr 5) (DB). 

-S. 84 — Insanity — Requirements stated — Evi¬ 
dence Act (1872', S. 105). AIR 1955 NUC (Trav-Col 
1456 (DB). 

-S. 84 — Insanity — What is — Benefit. 

When all the witnesses belonging to the village 
have stated that the accused is known as a “Pagin'* 
(Lunatic) though actually he may not be so, a con¬ 
clusion may be drawn that the accused has certainly 
some derangement in his brain—although not to the 
extent that he can be called of unsound mind and 
therefore deserving of the benefit of S. 84. 1954 CrL 
L J 154 : AIR 1953 Tripura 9 (9) (Pt A) (Pr 6). 

1 (A). Condition of mind before and after 
commission of crime. 

-S. 84 — Plea of insanity — Condition of accused 

antecedent and subsequent to commission of crime. 
— Evidence Act (1872), S. 14. 

The condition of the accused antecedent and sub¬ 
sequent to the commission of the crime is relevant 
only in so far as it might assist the Court in coming 
to a conclusion as to the mental capacity at the time' 
when the accused struck the fatal blow. It is not per 

* hat th * case « covered by 
“p 1 , 423 ' AIR1931 A “'“ 

- **— 

84 lays down the legal test of responsibility 

that°test fff , U W dnes l 0f m, P d ' and » Is S- 
‘pa* “»«> as distinguished from the medical test thu, 

the criminality of an act Is to be determined. * 

The antecedent and subsequent conduct of the man 

s relevant only to show the state ofhismndatthn 

is “ncemed, the Court is only concern.^ 

the^Act St Thl° ? lnd ° f j ,h ? accused at the time of- 
the Act. The nature and the extent of the unsound- 
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ness of mind required must reach that stage as would 
make the offender incapable of knowing the nature 
of his act or that he is doing what is either wrODg or 
contrarv to law. i960 Cri L J 1200 : (1960) 1 Guj 
11 C H 32 : (I960) 1 Guj L R 27: AIR 1960 Guj 1 
(2,4) (Prs 3, 7) (DB). 

-S. S4 — Previous iD*anity — Effect of — Pre¬ 
sumption. 

In all cases where previous insanity is proved or 
admitted, a presumption of sanity at the time of the 
commission of the act would be greatly weakened 
and considerations whether there was deliberation 
and preparation for the act, whether it was done in 
a manner which showed a desire to concealment, 
whether alter the crime, the offender showed con- 
sciousness of guilt, and made elforts to avoid detec¬ 
tion, whether after his arrest, he offered false excuses 
and made false statements, become very relevant. 
1956 Modh B L J 1275 : 1957 Cri L J 370 : AIR 1957 
Madn B 104 (106) (Pt B) (Pr 6) (DB). 

-S. $4 — Tests to ascertain state of accused's 

mind. 

Speaking generally, the pattern of the crime, the 
circumstances under which it has been committed, 
the manner and method of its execution, the beha¬ 
viour of the murderer before and after the commission 
of the crime furnish some of the important clues to 
ascertain whether by reason of unsoundne>s of mind 
the accused was incapable of knowing the nature of 
the act or that he was doing what was either wrong 
or contrary to law. 1959 M P L J 344 * 1959 M P C 
289 : 1959 Cri L J 844 : 1959 Jab L I 3S6 j AIR 1959 
Madh Pra 259 (261) (Ft C) (Pr 5) (DB). 

-5s. S4 and 300 — Deliberate and premeditated 

murder — Preparation for burying dead body in house 
— Plea of insanity failed. 1959 M P L J 344 : 1959 
MPC 2S9 : 1959 Cri L J 844 : 1959 Jab L J 385 : 
AIR 1959 Madh Pra 259 (263) (Pt D) (Pr 13) (DB). 

-S. S4—Benefit under — Crucial point of time. 

The crucial point of time for deciding whether the 
benedt of S. 84 should be given or not is the material 
time when the offence takes place. In coming to that 
conclusion, no doubt, the Court has to take into con¬ 
sideration the relevant circumstances like the beha¬ 
viour of the accused before the commission of the 
•offence and after the commission of the offence. The 
non-exhibition of feelings and the absence of secrecy 
on the part of the accused are only some of the rele¬ 
vant circumstances which have to be considered along 
with the other circumstances of the case and by them¬ 
selves they do not make out sanity or insantty. (’51) 
'64 Mad L W 820 : 1951 Mad W N 755 (2) : 1951 
Mad VV N Cr 223 (2): 1951-2 Mad L J 356 : 1952 
Cri L I 351 : ILR (1952) Mad 479 : AIR 1952 Mad 
174 (174) (Prs 4, 5) (DB). 

1 (B). How far constitutes good defence. 

-S. 84 — Plea of insanity — When can be availed 

of by accused. 

What S. 84 lays down is not that the accused claim¬ 
ing protection under it should not know an act to be 
right or wrong, but that the accused should be in¬ 
capable of knowing whether the act done by him is 
right or wrong. What is protected is an inherent or 
organic incapacity, and not a wrong or erroneous 
belief which might be the result of a perverted poten¬ 
tiality. ‘Legal insanity is not the same thing as medi¬ 
cal insanity and a case (hat falls within the latter 
category need not necessarily fall within the former. 
Further, the case where a murderer is struck with 
an insane delusion is different from the case of a man 
suffering from organic insanity. AIR 1949 Cal 182, 
Dissented from; AIR 1923 All 32 • (2), Disting. ILR 
<1959)2 All 216 : 1959 All L J 287 : 1959 All W R 


(HC) 268 : 1959 All Cr R 238 : 1959 Cri L J 1033 : 
AIR 1959 All 534 (536) (Prs 11 to 13) (DB). 

-S. 84 — Insanity as defence. 

Un«oundness excusable under section must be such 
as to render accused incapable of knowing either the 
n iture of the act or that what is beiog done is either 
wrong or contrary to law. State of mind of the ac¬ 
cused at the time of committing the act and not 
anterior or posterior to it is relevant. In case of periodic 
insanity condition of mind of the accused has to be 
judged b\ circumstances surrounding the act, previous 
history of the accused and medical opinion. 

Consciousness of the act does not necessarily imply 
that the accused was capable of knowing the nature 
of the act or that he was doing what was either wrong 
or contrary to law. AIR 1955 N U C (Madh-B) 5636 
(DB). 

-S. 84 — Plea of insanity—When good defence. 

Tek Cband, J. — It is not every impairment of 
mental processes or any deviation from the recognis¬ 
ed standards, that will earn for the accused the 
verdict of not guilty, in the sense that mens rea is 
absent. The test that lav/ insists upon is the 'right 
and wrong test' of Macnaughten Rules as recognised 
in S. 84 of the Penal Code. This test has been accept¬ 
ed in India as a correct guide for determining the 
guilt or innocence-of the person who pleads insanity 
as a defence. 1958 Cri L J 555 : 59 Punj L R 597 : 
ILR (1957) Puni 1914 : AIR 1958 Punj 104 (110) 
(Pt B) (Pr 24) (DB). 

-S. 81 — Insanity how far constitutes good defenco 

stated. AIR 1955 NU C (Sau) 533 (DB). 

-S. 84 — Defence of insanity — Accused appear¬ 
ing in full possession of his senses — Defence under 
S. 84 not put forward by mouth — This held did not 
debar him from availing himself of defence put 
forward in defence evidence and in arguments. AIR 
1955 NUC (Trav-Co) 1456 (DB). 


2. "Incapable of knowing the nature of the act’\ 

m -S. 84 — Case of homicide — Plea of insanity — 

Burden of proof. See Evidence Act (1872), S. 10L. 
1964 (2) Cri L ) 472 : AIR 1964 S C 1563. 

B-S. 84—Plea of insanity—Proof — Circumstan¬ 

ces which preceded, attended and followed the 
crime to be considered. 

When a plea of legal insanity is set up, the Court 
has to consider whether at the time of commission 
of the offence the accused, by reason of unsoundness 
of the mind, was incapable of knowiug the nature 
of the act or that he was doing what was either 
wrong or contrary to law. The crucial point of time 
for ascertaining the s f ate of mind of the accused is 
the time when the offence was committed. Whether 
the accused was in such a state of mind as to be 
entitled to the benefit of S. 84 of the Penal Code 
can only be established from the circumstances 
which preceeded, attended and followed the crime. 

(Held, entire conduct of the accused from the 
time he killed his wife upto the time the sessions pro¬ 
ceedings commenced was inconsistent with the fact 
that he had a fit of insanity when he killed his wife). 
Dahyabhai Chhaganbhai Thakkar v. State of Gujarat, 
(1964) 1 S C W R 8311 (1964) 7 SCR 361 : 1985 
Mad L 1 (Cri) 773 . 1964 Mad W N 539!: (1965) 2 
S C J 531 i 1965 All W R (H C) 740 : 196.i All Cri 
R 501 : (1964) 5 Cuj L R 911 : 1965 S C D 44 : 
1964 (2) Crs L J 472 : AIR 1964 S C 1563 (1569 to 
1571) (Pt C) (Pis 9.14). 

-Ss. 84 and 302 - Insanity-Every abnormality 

of mind does not come under exception-Murder 
case—Defence that accused was victim ot hallu¬ 
cination — His conduct showing that he knew 
nature of his act-Held that he was not insane. 
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It is not every abnormality of mind or reason that 
brings a case within the exception in S. 84. Mental 
disorder is not to be inferred from the mere fact 
that a pereon has committed an abnormal crime or 
has acted from a motive which his n) basis in reason 
or fact. Nor can it be presumed that because the 
accused committed what most people would regard 
as a senseless act that he has all along been insane. 

The accused, a mendicant was very much attached 
to a temple elephant. The elephant fell ill and the 
accused took it very much to his heart. He used to 
weep and sometimes even refuse food out of sorrow. 
The deceased was his fellow mendicant. Both used to 
sleep in the verandah of a shop. At the dead of night 
the accused killed his fellow mendicant under the 
obsession that a human sacrifice would save the life 
of the elephant. There was no evidence whatsoever 
of any mental disorder either before or after the 
commission of the act. 

Held (i) that there was no reason ' whatsoever to 
doubt the accused’s sanity at the time of his trial 
and therefore there was no need for the Sessions 
Court to proceed under S. 405, Cr. P. C. 

(ii) that whatever be the obsession or hallucination 
under which the accused laboured, it certainly did 
not so deprive him of his reason as to make him 
incapaole of knowing the nature of his act or that 
he was doing whit was wrong or contrary to law. 
His very conduct in seeking a convenient oppor- 
tunity at dead of night when the deceased was asleep 
for killing him, then secreting the body while 
preserving the head (presumably for some sacrificial 
ceremony), next removing the blood-stains on the 
verandah and pledging P. W. 1 to secrecy, and then, 
washing his clothas and the chopper used by him 
before putting it in its usual place, proclaimed that 
he knew very well what he was about and that what 
he was doing was wrong and contrary to law. Even 
his own statement that he killed the deceased in 
order to save the life of the elephant, showed that 
he knew very well the nature of his act. Hence he 
was not insane. AIR 1941 Cal 129: AIR 1954 Trav 
Co. 435, Disting. 1957 Ker L J 845. 

-Ss. 84 and 302 — 'incapable of knowing the 

(18721, SAOs! ~ Pr ° 0t ° • insani,y_(l Evidence Act 

If an accused is found to be insane prior to an 
occurrence as well as subsequsnt.to the occurrence, 
that ,s not enough for giving him the benefit of 
S 84, unless it is also established that he was insaoe 
at the time of committing the offence itself. 

The quantum of proof required under S. 105 of 
Evidence Act relating to the burden of proving the 
case within the exception, is not proof beyond 
reasonable doubt and all that the accused may do is 

in S? 8 0U j 3 pr,ma facie case - The burden o^proof 
in the matter rests upon the accused; it is not so 

cutYoT The 1 b 3 rdeD W d‘ ich , rests the pros " 
S?/ ™ burden is discharged if the accused 

establishes facts and circumstances which may lead 

to a reasonable nference that at the time of the 

comm.ss.on of the offence the accused was of ^ 

sound mind, the unsoundness of his mind being 

3. “What is either wrong or contrary to law." 


the accused was incapable of knowffthtf 


reasons for interference even assuming the exis¬ 
tence of such a rule — See Criminal P. C. (1898), 
S. 417. 1961 (2) Cri L J 43 : AIR 1961 S C 998. 

-Ss. 84 and 300—Madness is a question of fact— 

Held, on facis and circumstances of the case that 
the accused was really of unsound mind at the time 
of occurrence. 

The question as to whether the accused was mad 
at the time of occurrence so as to attract the applica¬ 
tion of S. 84, Penal Code, is a question of fan to be 
decided on merits of each case aud on the facts of 
that case. AIR 1901 S C 99S; AIR 1959 Mad 239: 
AIR 1937 Lah 430, Foil. 

The mere fact that the accused was in sound state 
of mind when the Medical Officer examined him 
about a month after the occurrence and when trial 
was held or some months after occurrence does not 
mean that the accused must have bean of sound 
mind at the time of occurrence. 

Held, on facts and circumstances of the case that 

the accused wa< really of unsound mind at the time 
of attacking the deceased, his wife and was by reason 
of unsoundness of mind incapable of knowing that 
he WiS doing what was wrong or contrary to law 
and was therefore entitled to the benefit of S 84 
Penal Code l 9 65( l) Cri L J 135: AIR 1965 Andh 
Pra 2S (31, 32) (Prs 13, 23, 28). 

-S. 84 -Applicability—Legal insanity—Only un - 

soundness of mmd materially impairing its cogni¬ 
tive faculties is ground of exemption under S 84. 

It is not every sort of mental instability or abnor¬ 
mality that can be termed legal insanity. It is onlv 
unsoundness of mind which materially impairs its 
cognitive faculties that could form a ground of 
exemption from criminal responsibility. 

Held that the evidence did not reveal that the 
accused suffered from any mental defect, if it could 

° l 4 r 'i han M“. g sub)ect t0 moods 
a “ db8l "8 assessed of a highly suspicious nature. 

9 fi^r D K a the n aCCl !t >ed k k l ed L the P ers on he suspected 
after having made public his intention to kill him 

i was clear that the accused knew what ho was 
declaration on former occassions that he 
would do away with the deceased was a stronn 
SPSi 1 ^ which would indicate that he comma? 
ted the crime consciously. The ferocity of The 

h S?^ lgD, '? 0t u hing more than the depth of 
hatred and anger he bore against his victim His 
conduct in immediately surrendering himself to tha 
police,as Indicative of hfs realisation tha what he 

had done was contrary to law. The case was not 
corned by S. 84. 1959 Ker L R 1345 : V 59 £2 

—S. 84 - Insanity - Nature of - Law as to. 

1 he principle underlying the section is substan 
tuny based on the well-known Macaaughten Rules' 
For the purposes of the criminal law < 

is on unsoundness of mind which inc’apacitu^he 
person from knowing the nature of the act or that ho 
is do*ng what is either wrong or contrary to Uw? 

tinn I,!?* 9 ode < r 0ntem P lates as grounds of exemo. 
either wrong or contrary to law Of these g tha fi* t 
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crime has an instinctive dread of the consequerces. 
To a normal man the sanction provided by the 
Criminal law acts as a deterrent, ‘influencing* guiding 
and controlling his conduct*. 1959 lab L J 505 : 
1959 M P C 2 10 : 1959 M P L I 336 : 1959 Cri L ! 
71$ : \TR 1959 Madh f'ra 203 (205. 20$) (Pt B) 
(Prs 11. 14. 19. 20,22. 23) (DB). 

-$. 84 — Accused murdering girl of seven years 

in broad day-light — Plea of unsoundness of mind— 
Unsoundness of mind at the time of actual act of 
ollence. nece< ary — Fact, that accused did not run 
away from scene, not indicative of insanity — Nor 
doe' it indicate incapability or knowing nature of act 
or that what he was doing was wrong or contrary to 
law : AIR 1961 $ C 99S. Rel. on. (1904) 1 Mad L J 
156 : 1964 M L 1 (Cri.) 153 : 1964 (2) Cri L J 683 : 
AIR 1964 Mad 526 (527) (Prs 7. S) (DB). 

-S. S4 — Construction — ‘What i> either wrong 

or contrary to law*. 

The statement of the prisoner may suggest that he 
was capable of knowing the nature of his act but that 
does not suggest that he was capable of knowing that 
he was doing what was either wrong or contrary to 
law. 1955 Cri L 1 $23 : AIR 1955 Pat 209 (214) 
(Pt B)(Pr 14) (DB). 

-S. 84 — Insanity — What amounts to. 

The legal conception of insanity is different from 
the medical conception. In the f‘rmer case it has 
further to be proved that the insanity is of such a 
degree that, because of it, the man i= incapable of 
knowing the nature of the act or that what he i> 
doing is wrong or contrary to law. 1933 Cri L I 
1859 : ILR (1955) Patiala 254 : AIR 1954 Pepsu 4 
(6) (Pt A) (Pr S) (DB). 

-S. $4 — Burden of proof. 

To get the benefit of S. 84. Indian Penal Code, it is 
for the accused to prove that at the time of commit¬ 
ting the act his cognitive faculties were impaired to 
such an extent that he was incapable of knowing the 
nature of his act or that he was doing what was either 
wrong or contrary to law. But to find out the state 
of the mind of the accused, a Court need not look for 
such a plea having been raised by him or the evidence 
examined by him in defence. It may equally rely on 
what is elicited from the prosecution witnesses as 
well as on the circumstantial evidence consisting of 
his condition antecedent and subsequent to the com¬ 
mission of the crime and also on surrounding circum¬ 
stances including an absence of any motive. 

Thus, where the prosecution case itself is that the 
accused was not only insane but was violent too. and 
for that reason he was constantly kept in chains for 
more than two weeks preceding the incident, that 
once having been released he assailed his own mother 
without rhyme or reason, that he did not take food for 
full one week, but threw it away to dogs and crows 
and had no sleep during the period, that he not only 
lost affection for his near and dear ones but got into 
the delusion that they were all after his life, that on 
the fateful day he somehow got himself released and 
all of a sudden speared his own uncle who was quite 
alfectionate to him. without any motive at all and did 
not try to run away or escape thereafter. 

Held, that the accused committed the ollence 
without realising the nature of the act or knowing 
that what he was doing was contrary to law ana 
hence was entitled to the protection nf S. 84, Indian 
Penal Code. 1953 Cri L J 1859 : ILR (1953) Patiala 
254: AIR 1954 Pepsu 4 (6) (Pt B) (Prs 6to 10) (DB). 

-S. 84 — Defence under — What accused has to 

establish stated. 

Accused must establish that at the time of com¬ 
mitting the act he was of unsound mind. Secondly, 
the unsoundness of mind was of a degree and nature 


to satisfy one of the knowledgeable tests laid down 
by the section. Whether or not an accused at the 
time he committed the act, was of unsound mind is a 
matter of inference from his previous and contempo¬ 
raneous acts, statements and demeanour and from 
any other relevant evidence as to insanity in his 
ancestor^ or relations, as to particular illness affecting 
the min i and from any medical evidence that may be 
tendered. Mere eccentricity is not enough, there 
must lie evidence to show that at the material time 
the accused was suffering from >ome definite or recog- 
ni>able form of mental disease. There is a clear dis¬ 
tinction between “medical insan ty” and “legal 
insanity” and the Courts are only concerned with the 
legal and not with the medical view of the question. 
The Court may rely not onlv on the defence evidence 
but also on what is elicited from the prosecution wit¬ 
nesses. as well as on circumstantial evidence. The 
best evidence would be of his behaviour before or 
alter the incident or of what he did and said when 
he was captured. The fact that immediately after the 
incident wh**n people tried to capture him fie resisted 
and grappled with them, is enough to draw an infer¬ 
ence that he knew that he had done something 
which was wrong or unlawful and consequently he 
did not like to be captured. Mere absence of motive 
does not justify the conclusion that the accu<ed was 
of unsound mind. Ca^e law referred. 1953 Cri L I 
3$: : ILR 0952) Pepsu 451 : AIR 1953 Pepsu 17 
(19, 19) (Pt B) (Pr 67) (DB). 

4. Pioaf of insanity — Legal and medical. 

( \) Burden of proof. 

See also Evidence Act (1S72\ S. 103. 

(B) Burden of proof — Crucial paint of time. 

(C) Unsoundness of mind. 

4. Proof of insanity — Legal and.medical. 

9-S. 84 — Pica of insanity — Proof — Accused 

giving many stabs to kill unarmed and undefended 
woman. 

Many sane men give more than the necessary stabs 
to their victims. The number of blows given might 
perhaps reflect his vengeful mood or his determina¬ 
tion to see that the victim had no escape. One does 
not count his strokes when he commits murder. Thi* 
does not necessarily prove that the accused was doing 
the act under some hallucination. Dahyabhai Chha- 
gaobhai Thakkar v. State of Gujarat, (1964) ISC W 
H S31: (1964) 7 S C R 361 : 1963 Mad L J (Cri) 773 : 
1964 Mad W N 53S; (1965) 2 S C J 331 i 1965 Ail 
W R (H C) 740 : 1965 All Cri R 501 : (1964) 5 Cuj 
L R 911 : 1965 S C D 44 : 1964 (2) Cri L J 472 r 
AIR 1964 S C 1563 (1572) (Pt E) (Pr 13). 

B-S. 84 — Case of homicide — Plea of insanity 

— Burden of proof. 

It is fundamental principle of criminal jurispru¬ 
dence that an accused is presumed to be innocent 
and, therefore, the burden lies on the prosecution to 
prove the guilt of the accused beyond reasonable 
doubt. The prosecution, therefore, in a case of homi¬ 
cide shall prove beyond reasonable doubt that the 
accused caused death with the requisite intention 
described in S. 299 of the Penal Code. Phis general 
burden never shifts and it always rests on the prose¬ 
cution. But, under S. 105 of the Evidence Act, the 
burden of proving the existence of circumstances 
bringing the ca«e within the exception lies on the 
accused ; and the Court shall presume the absence of 
such circumstance'. Under S. 105 of the Evidence 
Act, read with the definition of ‘shall presume’ in S. 4 
thereof, the Court shall regard the absence of such 
circumstances as proved unless, after considering the 
matters before it, it believes that the said circum¬ 
stances existed or their existence was so probable 
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that a prudent man ought, under the circumstances 
of the particular case, to act upon the supposition 
that they did exist. To put it in other words, the 
accused will have to rebut the presumption that such 
circumstances did not exist, by placing material be¬ 
fore the Court sufficient to make it consider the exis¬ 
tence of the said circumitances so probable chat a 
prudent man would act upon them. The accused has 
to satisfy the standard of a‘prudent man’. If the mate¬ 
rial placed before the Court, such as. oral and docu¬ 
mentary evidence, presumptions, admissions or even 
the prosecution evidence, satisfies the test of ‘prudent 
man’, the accused will have discharged his burden. 
The doctrine of burden of proof in the context of the 
plea of insanity may be stated in the following propo. 
sitions :(1) The prosecution must pnve beyoud rea¬ 
sonable doubt that the accused had committed the 
offence with the requisite mens rea : and the burden of 
proving that always rests on the prosecution from 
the beginning to the end of tbe trial. (2) There is a 
rebuttable presumption that the accused was not 
insane, when he committed the crime, in the sense 
laid down by S. 84 of the Penal Code: the accused 
may rebut it by placing before the Court all the rele¬ 
vant evidence — oral, documentary or circumstan¬ 
tial, but the burden of proof upon him is no higher 
than that rests upon a party to civil proceedings; (3) 
bven if the accused was not able to establish conclu¬ 
sively that he was insane at the time he committed 
the offence, the evidence placed before the Court by 
the accused or by the prosecution may raise a reason¬ 
able doubt in the mind of the Court as regards one or 
more-of the ingredients of the offence, including 
mens rea of the accused and in that case the Court 
would be entitled to acquit the accused on the 
ground that the general burden of proof resting on 
the prosecution was not discharged : AIR 196° S C 
e°o ; AIR 1955 Pat 209 and (187«> 4 Couper 70~ ReK 

£?,> A 1 i i' 13 ® Overruled. Dahyabhai 
Chhaganbhai Thakkar v. State of Gujarat, 1964 (2) 
Cn L J 472 : (1964) ISCWB 831 1 (I9G4) 5 Cm't 
R 911 . 1965 S C D 44 : AIR 1964 S C1563 ' L 

-S. 84—Proof of insanity. 

kJofif^ r c°2^°T! s A cc , usedof murder can get the 
benefit of S. 84, 1 . P. Code, only if there is satisfactory 

evidence on the record in proof of the fact that he 

^L°lff UnS0Und , mind ?* ,he time of ^e commission 
° f * h . e ° ffen , ce and was therefore incapable of "now" 
ing the nature of the act or that he was doine what 
was wrong or contrary to law. The evidence of the 

H ®u ses that the accused 'n the past 

had acted in such a manner which indicated thaFki 

gs|S«?.wsi.s5ajj , a-£Ss 

make a statement favoumble^o'S'accu^d"^^ 
Criminal P. (?(1898), s b 3 |j 7 | p A ?B laS eS$ 57 S, ° 

^£ d r,«S}:V L -„ai 

wSVgjg 

I.g T .l teanlty Mr T K d | S, S h ?" b "™° ™dic,l ,„ d 
legal and no^with the^HiL?™ C0D ? er , ued with the 
A man may g ^ShSL'ZLt*' question. 

In the sense in which the 0 fo 5 m , of insanity 

- b. may 


^ - w 

mind as is described iu S. 84. If the facts of a parti¬ 
cular case show that the accused knew that he had 
done something wrong, it did not matter how, though 
he might be insane from the medical point of view 
he could not be exonerated under S. 84, I. P. Code. 

Further, if the evidence shows that the accused 
was conscious of the nature of the act he must lie 
presumed to have been conscious of its criminality. 
10 Bom 512, Rel. on. I960 Ker L T 1116: I960 
Ker L ] 1375 : 1961 \!ad L J (Cr) 356 : 1962 (2) Cri 
L J 135 (L40. 141) (Pt F) (Prs 39, 45) (DB) (Ker). 

-S. 84—Proof of insanity. 

It would be dangerous to hold that, because a 
monstrous crime like murder is committed for no 
apparent reason and for no proved motive, the 
offender must have been insane at the time, and that 
without any proof whatsoever of prior insanity. No 
inference of insanity can be drawn from the circum¬ 
stance that, after having stabbed his wife and child 
the accused made no attempt to escape o^ shield 
himself from justice, but proceeded to iniliet injuries 
on himself and submit to fate. That is often th- 
conduct of a perfectly sane man, who acting under 
some impulse, commits so monstrous d crime 19^7 
Ker LI 765 : 1958 Cri L J 513 : 1957 Ker L T -fii . 
AIR 1953 Ker 80 (SI) (Pt B) (Prs 10, 11) (DB). 

^if™~;K r * 0fofinsa J nUv ~?' heremustbes ul»5tautial 

an 2“! aCCUs ; ed at the time committing 
ac did not know its nature and that what he was 

doing was either wrong or contrary to law-Absence 

with atrocious nature of crime k 
not enough — killing of wife by husband who loved 

— appa . rent motiv ? "Act atrocious in nature 
Eccentric conduct extending over period nt 

™ nth - flea of insanity held 8 not made out - Case 
recommended for action under S 40 r,w i 
P. C. AIR 1955 N U C (Madh B) 2u92(DB) 

—-S. 84—Essentials—Proof of insaoity-Onus. 

- It is necessaiy for the application of S. 84 I p r 
to show that (a) the accused was insane (M iw u 
was insane at the time when he did the act d h ? 
merely before or after the act; and (c) that as n 
of the unsoundness of the mind he was incaoaMe 
knowing the nature of the actor that 

what was really wrong or contrary to Jaw Th d °' ng 
no rule that once insane always insane or SS” ' S 
sane, he must have been sane beforeThe 
proof under S. 84, I. P. Code is »k ° rden of 
Queer behaviour will not amount * be accused ‘ 
templated under S. 84, I. P Code t Vimu n 'i y C0D ' 
adequacy of motive standing by it! e lf K nn” y ‘ 

sssa ^ 9 b 6 ? s ^i ; v 8 “ 

(DB1 L1 <« ■ A ' B 

--S 84-Burden of proof-Test of insanity. 

understanding a^to'^haMs Heh?" 8 ' possessed of 
sense enough to anticipate what ^111 or Vr ° ng * L° have 

rSwys s t ■£»? -Kuta 

class. rnea are of the exceptional 

^ sbb >“''» 

are left uncertain, it is difficult - tens,ty of wi >«ch 
anything more than tha the mind • SSUl ? e , 0r ia ‘er 
that his intellectual power fa faSJSSd* en,eeb,ed aad 

are so fmpliSSTomake^hVoSe'd' ° f the n,iad 

the criterion to constituteunsmmJ moti Y e ore not 
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with it. (1843) 10 Cl and F 200, Rel. od. ILR (1956) 
Mys 414 : 35 Mvs L ) 76 : 1957 Cri L J 985 : AIR 
1957 Mys GS (69) (Ft B) (Prs 3, 4) (DB). 


-S. S4 — Proof of insanity — Legal and medical 

test. 

Test which distinguishes legal from medical in* 
sanity is, whether the unsoundness of mind was of 
a degree and nature to satisfy the Court that by 
reason thereof the accused was incapable of knowing 
the nature of his act or that he was doing what was 
eithir wrong or contrary to law. 

(Held : that there was no legal insanity when th e 
accused committed the crime). AIR 1948 Nag 20 (2)* 
Foil. 1953 Nag L J 231 : 1953 Cri L J 1357 : A I R 
1953 Nag 255 (256) (Prs 8, 10) (DB). 


-S. 81 — Plea of insanity — Absence of motive— 

Consideration of —If there was no motive and the 
crime was completely motiveless then that circum¬ 
stance can be taken into account along with the 
evidence of prior insanity. See Penal Code (I860), 
S. 40. 1957 Cri L J 875 1 AIR 1957 Orissa 168 
(DB). 

-S. 84—Proof of insanity—Medical evidence. 

It is the duty of the medical expert who is called 
to prove insanity of the prisoner at the time of the 
commission of the offence, but who is sane at the 
time of the trial, to offer to keep the prisoner under 
his observation. lie cannot base his opinion on the 
summary of evidence at the trial, supplied to him. A 
medical man, conversant with the disease of insanity, 
who has never seen the prisoner before the trial but 
who is present at the whole trial, caunot in strictness 
be asked his opiuiou as to the state of the prisocer’s 
mind at the time of the commission of the crime or 
his opinion whether the prisoner was conscious, at 
the time of doing the act that he was acting contrary 
to law or whether he was labouring under a delusion 
at the time or whether by reason of any disease 
affecting the mind the accused was incapable or pre¬ 
vented from controlling his conduct. 


These are questions for the jury to decide, and the 
questions are not mere questions upon a matter of 
science. There is distinction between appreciation 
of facts and an expression of opinion on questions of 
science. The opinion of a medical man on the state 
of the mind oi the accused at the time of the com¬ 
mission of the murder is merely relevant as being 
helpful. It is for the Judge or the Judge and the 
jury, as the case may be, to give a decision of these 
matters, and the function of the medical witness is to 
assist, not to supersede the Judge. AIR 1949 Nag 66, 
Rel on. 1955 Cri L J 1623 : 8 Sau L R 2G9 i AIR 
1955 Sau 105 (109) (PI E) (Pr 12) (DB). 


_S. 84 - Proof of insanity — Accused suffering 

from epileptic fits murdering his father — Burden of 
proof. 

Where in a trial of accused for murdering his 
father the accused pleads unsoundness of mind by 
reason of epileptic fits, he must establish that at the 
time and moment when the act was being committed 
he was in such a state of mind that his cognitive 
faculties had been so impaired that he did not know 
what he was doing nor did he know any distinction, 
between right and wrong. Where the evidence ad¬ 
duced tails to establish that the accused when he 
committed the offence was of unsound mind, he can¬ 
not take the advantage of S. 84 and would be guilty 
under S. 302. (’51) 53 P L R 15 i A I R 1951 Simla 
302 (303) (Pr 5) (DB). 


_S. 84—Proof of insanity—Doctors who had treat¬ 
ed accused should be examined. AIR 195a N U C 
(Trav-Co) 1450 (DB). 


i 


tors who had trea 

i 9 ? ? u 


4 (A). Burden of proof. 

See also Evidence Act (1872), S. 105. 

-S. 84 — Insanity — Burden of proof — Criminal 

P. C. (1S9S). S. 485-Evidence Act (1872), S. 105. 

There is a distinction, between incapacity at the 
time of doing the act charged and incapicity at the 
ti ne of trial. While both are induced ^v unsoundness 
of mind, the former is substantive which excuses the 
offence under S. S4, Penal Code; the latter affects 
procedure and merely postpones the trial under 
S. 465 of the Criminal P. C. 

Incapacity continuing from the tim* of doing the 
act. as much as incapacity supervening thereafter 
and persisting at the time of trial, will only result in 
postponement of the proceedings. But if there is no 
present incapacity, the trial takes place at which the 
plea of incapacity at the time of doing the act 
charged becomes a relevant plea, the proof of which 
lies on the defence under S. 105 of the Evidence Act. 
As soon as it appeared to the Judge that the accused 
is incapable by reason of unsoundness of mind to 
make his defence, it becomes bis duty to act at once 
under S. 405, Criminal P. C. 1961 All Cr R 315 : 
1961 All W R (8 U pp) 62 : 65 Cal W N 290 : 1961 (I) 
Cri LJ 811 (Cal). 

——S. 84 — Proof of insanity — Burden cf proof lies 
on accused — Discharge of burden — Evideuce Act 
(1872), S. 105. 

Where a plea of insanity is taken by the accused 
charged with an offence under S. '02, Penal Code, 
the burden is on the accused to establish affirmatively 
such defence and the same cannot be held to be 
discharged merely by reason of the fact that the ex¬ 
planation offered by the accused is reasonable and 
probable. It must further be shown that the expla¬ 
nation is a true one, i. e., so probable that a prudent 
man ought in the circumstances to have accepted it. 
AIR 1962 S C 605 ; (1935) A C 462,65 Bom L R 332, 
Rel. on. (1964) 5 Cuj L R 474 : ILR (1964) Guj 324. 

-Ss. 34 and 300 — Plea of insanity — Nature and 

burden of proof-Evidence Act (I of 1872). S. 105. 

It is true that the prosecution iu a case of homicide 
shall prove beyond reasonable doubt that the accused 
caused the death with the requisite intention describ¬ 
ed in the section. This general burden never shifts 
and it always rests on prosecution. But S. 84 being 
an exception under S. 105 of the Evidence Act the 
burden of proving the existence of circumstances 
bringing the case within the said exception lies on 
the accused and the Court shall presume the absence 
of such circumstances. It is no doubt not so onerous 
as the burden of proof resting upon the prosecution 
to prove the fact that the accused committed the act 
with which he is chargtd. The burden in cases in 
which the accused has to prove insanity may fairly 
be stated as not being higher than the burden which 
rests on a plaintiff or defendant in civil proceedings. 
In civd cases the preponderance of probability may 
constitute sufficient ground for a verdict. If on a 
consideration of the prosecution evidence and the 
evidence led by the accused the Court comes to the 
conclusion that there was probability of the accused 
being legally insane at the time nf the Commission of 
the crime he would be entitled to be acquitted on 
the gnund of insanity. 19G5 Ker L T 263 : (1965) 
M L J (Cri) 3S7. 

-S. S4 —Plea of insanity—Burden of proof—Nature 

and extent of proof—Evidence Act (1872), S. 105. 

If unsoundness of mind is urged as a ground of 
exemption from liability, it is for the person who 
seeks the exemption to prove it. The accused cannot 
get the benefit of S. 84 by merely creating a reason¬ 
able doubt in the mind of the Court about the 
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existence of circumstances bringing bis case within 
the exception. 

The burden of proof resting on the accused to 

E rove the insanity is no doubt not so onerous as the 
urden of proof resting upon the prosecution to 
prove the fact that the accused committed the act 
with which he is charged. Therefore if on a con. 
sideration of the prosecution evidence and the 
evidence led by the accused the Court comes to the 
conclusion that there was a probability of the accused 
being legally insane at the time of the commission of 
the crime he would be entitled to be acquitted on 
the ground of insanity. AIR 1941 All 402 (FB), 
Disting. I960 Ker L T 1116 : 1960 Ker L ) 1375 : 
1961 Mad L J (Cr) 356 : 1962 (2) Cri L J 135 (140) 
(PtE)(Prs 36. 37) (DBMKer). 

—~ S j 84—Insanity — Proof — (Evidence Act (1872), 
o. 105). 

Per Khan, J.: — It is not every person who is 
mentally diseased, ipso facto is exempted from 
criminal responsibility. Any person who seeks the 
benefit of S. 84, Pena! Code, must prove that at the 
Ume of committing the act he was labouring under 
such defect of reason as not to know the nature and 
quality of the act he was doing. 

Per Shiv Dayal. J.: — A person is presumed to be 
responsible for his acts and the natural consequence 
tnereot unless he affirmatively proves that he is 
entitled to exemption frcm criminal liability. One of 
the exceptions is provided in S. 84 of the Penal Code. 

In order that benefit may be given to an accused 
under this section, it is not sufficient to show that he 
was of unsound mind before the commission of the 

VlTv u r } l K bec ? me afterwards. It roust be 
fn^'u ed M y tbe d , efeoce ^at. firstly, he was 
mcapabie o'knowing the nature of his act or that he 
was doing that was either wrODB or contraiy to law 
and, secondly that such unsounaness of mind existed 

L!!m° ! i08lhe f ,{ei,her of ,hese two 

tender SUr* W0 '" d ' b ““ ,S ' be 

It is settled law that a distinction must be drawn 
between legal insanity and medical insanity. What. 

requires that degree of infirmity of the mind which 

IK44SMi 9 ,%^ hPra 102 < 103 - 104 > 


c,J- 8 . 4 T P,e “ of insanity - Burden of proof - 
S 105). d f Pr °° f requ,red ~ (Evidence Act (1872). 

ticfnfaUoJ5SH?"® 0 4 ct ’, t0 «« ther with illustra- 
non (a) to that section makes it clear that the burden 

of ac . cused . is entitled to the benefit 

of proof P rem iS| de r S on i he accused - The standard 
SLnlSk reqmrec * from the accused is that there 

tts&s ars , j£3jfl aisle 

law. Where the evidence 



not claim the benefit of S. 84. 

(Pr 6) (DB)! 1 IR 1960 My * 48 <«) (Pt C) 


-5. 84 - Evidence Act (1872), S. 105 — Plea of 

insanity — Burden of proof — Burden on accused is 
not discharged by merely creating doubt about his 
sanity — AIR 1955 Pat 209, Dissented from. 
See Evidence Act (1872), S. 105. 1956 Cri L J 756 : 
AIR 1950 Nag 187 (DB). 

[Overruled in AIR 1904 S C 1563 ] 

-S. 84-Plea of insanity — Standard of proof — 

Evidence Act (1872), S. 105. 

The accused is not called upon to prove the ingre¬ 
dients of the provisions of S. 84, Penal Code, beyond 
all reasonable doubt in order to get an order of 
acquittal. If on a review of the entire evidence the 
Court entertains a reasonable doubt about tbe guilt of 
the accused, he is entitled to an acquittal in the case, 
on the cardinal principle of criminal justice which 
has not been affected by the special provisions of 
S. 105. Evideuce Act. AIR 1937 Pat 203 and AIR 
1928 Pat 303. Disting.; AIR 1937 Rang S3 (FB) and 
AIR 1948 Pat 294, Foil. 23 Cut LT 203 : 1957 Cri 
L j 875 i ILR (1957) Cut 408 : AIR 195? Orissa 163 
(171) (Pt B) (Pr 6) (DB). 

-Ss. S4, 302-Plea of uusounduess — Burdeu of 

proof—Evidence Act (1872), S. 105. 

In order to succeed in a plea of insanity, the accus¬ 
ed has to establish, firstly, that at the time of com¬ 
mitting the offence he was of unsound mind, and, 
secondly, that the unsoundness of mind was of such 
a degree that he was incapable of knowing the nature 
of the act or that what he was doing was either 
wrong or contrary to law. The burden of proof in 
this matter rests upon the defence. It is not enough 
lor the defence to rely upon a mere possibility that 
the accused may have been of unsound mind at the 
time when he committed the offence. The absence of 
motive is not sufficient indication of legal insanity, 

. 1 this is an important factor which must be taken 
into consideration, along with the other facts and 
circumstances which have been established, for the 
purpose of determining the true state of the accused’s 
mental condition at the time when the crime was 
n 1981 * W R l$«P) 49 : 19 61 All Cr R 

r.? V fir? 41 Jj 1981 BL J R (35.1961 (2) 

13 17 22) (DB) 1 PlU 355 1357 ,0 359) (PfS 9 ’ 


S. 84-Burden of proof-Evidence Act, S. 105. 
Jl“ es ,he Prosecution to prove the charge 
A S r ini o e . pns0ner be V° nd reasonaale doubt. 1935 

nrncpAiitiA f:,} 05 Evidence Act provides the 
ca?e h?*inA W, h an add ’ tl0 °a> support to establish its 
thTffi.- r f aso . nab o do L ubt but With an option to 
21.1.. . , t0 j e[ ? rlve tbe Prosecution of this addi- 

tZtt i hen 10 raa !$ e U stand exclusively 
n g c , wn ev| dence leaving the pre- 

sump .on provided under S. 105 out of consideration. 

tbSa°rrtKwff b * tance lays dovvn three Propoii- 
on the a th 1 th .? Prosecution case shall be judged 
° a \ P* esum Ption that no exception existed 

that D thp y f : h f a -f PreSUm ^ ion is reb uttable and thirdly 
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he moment ?h P fl . n ed by ,he defence - That being so. 
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— 84 — Burden of proof — Evidence — Evidence 

Act (1872), S. 105. 

The burden of proving the plea of insanity rests on 
the accused and that onus can be discharged by pro¬ 
ducing evidence as to his conduct shortly prior to the 
offence and his conduct at the time or immediately 
afterwards, and by evidence of his mental condition 
and other relevant facts. 

There is a difference between medical insanity and 
legal insanity ard it is only insanity which exonerates 
the accused from the crime. There can be lo legal 
insanity unless the cognitive faculties of the accused 
are, as a result of unsoundness of mind, so completely 
impaired as to render him ir.capable of knowing the 
nature of the 3ct, or that what he is doing is wrong 
or contrary to law. 

There can be no general rule and the only proper 
course to adopt is to decide each case on its own 
peculiar facts. 1955 Cri L J 162S : 8 Sau L R 269 : 
AIR 1955 Sau 105 (107, 109) (Pt D)(Prs 7, 11) (DB). 

-S. 84—Plea of insanity—Onus — Nature of proof 

required—Burden held not discharged — Evidence 
Act (1S72), Ss. 105 and 8. 

Where in a murder charge, the accused pleads in¬ 
sanity at the time the murder was committed, the 
onus is on him to establish it, within the meaning of 
S. 84. Penal Code. To judge the state of his mind at 
the time the act is committed, his behaviour after the 
act is committed would b? very relevant. The mere 
lact that there is apparent absence of motive is not by 
itself sufficient to establish legal insanity. The law re¬ 
quires proof of incapacity to realise the nature of the 
act. Where a man's mind or his faculties of retioci- 
uation are sufficiently clear to apprehend what he is 
doing he must always be pressed to intend the 
consequences of the action he takes. It is not mere 
eccentricity or singularity of manner that will suffice 
to establish plea of insanity. In the absence of prof 
in the affirmative of his insanity the mere probability 
of his being insane at the time of the murder per- 
petrattd by him, would not be enough to absolve him 
of the criminal liability for it. 

After dealing fatal injuries to his wife the a:cused 
was rebuked by his father, whereupon being consci¬ 
ous of his crime and the serious consequences it 
would involve him into, he put on his coat having a 
valet in its pocket containing money, and a gold ring 
and then absconded. He was found after some days at 
Junagadh loitering about near a Picture house at 
night by a Police Officer. The accused successfully 
managed to reach Junagadh far away from his town. 
It was in evidence of the father, that the accused had 
been to Junagadh once before for “Satsang.” He 
therefore seemed to have consciously directed his 
footsteps towards that place. On being questioned by 
the Police Officer he gave his name and address. His 
conduct was certainly not that of a demented person 
aimlessly wandering. It was in evidence th at the accus¬ 
ed was attencing 3 or 4 days previous to crime to 
sowing operations in the field all alone. The accused 
was no doubt eccentric in his behaviour and was in the 
habit of beating his wife. The evidence of near rela¬ 
tives on the question cf insanity was found exaggerat¬ 
ed i 

Held, that there was no proof that the accused was 
at the time of the crime by reason of unsoundness of 
mind incapable of knowing the nature of the act or 
that it was either wrong or contrary to law. (1951) 
4 Sau L R 82 : 52 Cri L J 369 : AIR 1951 Sau 19 (19 
to 22) (Pt A) (Prs 5. 6, 8, 9, 10, 11, 16) (DB). 

4 (B). Burden of proof-Crucfal point of time. 

•-S. 84—Burden of proof—Burden of proving 

offence lies on prosecution—Where necessary.it has to 
prove intention—But where plea of insanity is invok¬ 


ed by accused it is for him to establish that fact. See 
Penal Code (I860), S. 302. (1965) 3 SCR 194 : 1965 
SCO 95): (1965) 4 Law Rep 97 : (1965) 2 SCVVR 
777 : 1966 Cri L J 63 i AIR 1966 SC 1. 

*-S. 84—Unsoundoess of mind—Burden of proof. 

The burden of proof that the mental condition of 
the accused was, at the crucial point of time, such as 
is described by S. 84 lies on the accused who claims 
the benefit of this exemption. State of Madhya Pra¬ 
desh v. Ahmadulla, 1961 (2) Cri L J 43 : 1961 Mad 
W N 278 : 1961 SCD 293 : (1961) 3 SCR 583: 1961 
All Cr R 251 : (1961) 2 $CJ 197 : 1961 Jab L J 1060 i 
1961 Mad L I Cr) 480 : (1961) All W R (HC) 493 : 
(1961) 1 Ker L R 3S9: AIR 1961 8C993 (999) (Pt A) 
(Pr 3). 

©-8s. 84, 300, 302 — Unsoundness of mind —* 

Epileptic insanity. 

The crucial point of time at which the unsoundness 
of mind as defined in S. 84 has to be established is 
when the act was committed. 

The accused bore illwill to the deceased and the 
act was committed at dead of night the accused fak¬ 
ing a torch with him, access to the house of the 
deceased being obtained by scaling over a wall. 

Held, that it was a crime committed not in a sudden 
mood of insanity but one that was preceded by care¬ 
ful planning aud exhibiting cool calculation in execu¬ 
tion and directed against a person who was consider¬ 
ed to be the enemy. 14 Cr App. Rep 48, Rsl. on. State 
of Madhya Pradesh v. Ahmadulla, (1961) 1 Ker L R 
389 : 1961 Mac! W N 278 : 1961 SCD 293 : (1961) 3 
SCR 583 : 1961 (2) Cri L J 43 i 1961 All Cr R 251 : 
(1961) 2 SCJ 197 . 1961 j a b L J 1060 : 1961 Mad L J 
(Cr) 480: 1961 All W R (HC) 461: AIR 1961 oC 998 
(998.999, 1001) (Pt B) (Prs 2, 8). 

--S. 84—Burden of proof — Every form of insanity 

is not recognised by law — Burden to prove insanity 
is on defence — It has to be shown that at time of 
committing offence, aceused was by reason of un¬ 
soundness of mind incapable :of knowing nature of 
act or that he was doing what was wrong or contrary 
to la w —Nothing short of this will bring case within 
legal insanity — Minor aberrations of mind are not 
recognised — Insanity during trial does not indicate 
that he was insane when he committed offence — It 
may raise suspicion but is no proof. AIR 1955 NUC 
(All) 856 (DB). 

-S. 84 — Burden of proof — Evidence of insanity 

before occurrence — Not sufficient — Nor is inade¬ 
quacy of motive conclusive evidence of insanity. 

The burden of proof that the mental condition of 
the accused was, at the crucial point of time such as 
is described by S. 84 lies on the accused who claims 
the benefit of the exemption. The evidence of the 
defence witnesses showing that the accused was 
exhibiting signs of insanity before the occurrence 
would not be sufficient to bring the case within the 
exception contained in S. S4. 

Inadequacy of motive is not a matter which is con¬ 
clusive evidence of insanity. The circumstances of 
an act being apparently motiveless is not a ground 
from which the existence of a powerful and irresist¬ 
ible influence of homicidal tendency can be safely 
inferred. The law recognises nothing but incapacity 
to realise the nature of the act presumes that where a 
man’s mind or faculties of ratiocination are suffici¬ 
ently clear to apprehend what he is doing, he must 
always be presumed to intend the consequences of 
the action he takes. 

In considering the plea of insanity the antecedent 
and the subsequent conduct of the man are no doubt, 
relevant to show what was the state cf the mind of 
the accused at the time the act was committed, but 
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the state of the mind at the time of doing the act is 
the chief thing to be taken into consideration. 

In a murder case, the evidence was that the accused 
after fatally stabbing the deceased constable, stabbed 
another constable who had come to apprehend him 
and chased him for some distance but then retraced 
and ran away from the scene. He travelled in bus 
and when he was about to get inlo the railway station, 
the driver o! Pul ice Jeep who was following him 
arrested him. The accused attempted to stab him 
which was warded oil. There was also evidence that 
blood stains found on his shirt, were removed by him 
with lime: 

Held, that all these actions indicate that the ac¬ 
cused had known that what he had done was wrong 
or contraiy to law and that he had taken steps to 
conceal the crime In the circumstances the plea ol 
insanity was rightly rejected : 14 Cr App Rep 48; AIR 
1901 SC 99S, Foil. (1963) 1 Ker L R 47. 

->. S4 -Plea of insanity—Burden of proof. 

U hen a plea of insanity is raised under S. 84, I. P. 
Code, the Court has to consider two questions. Firstly 
whether the accused has shown that at the time 
of committing the act he was of unsound mind. 
Secondly, if he was of unsound mind, whether he 
has established that the unsouudnessof mind was of a 
degree and nature to satisfy one of the knowledge 
tests laid down by S. 84. The crucial point of time 
in deciding whether the benefit of S. 84 should be 
given or not is the rime when the offence took place. 
The burden ol proving the existence of circumstances 
tor bringing his case within the exception under S. 84 
xu* n accuse 4. This must be Droved affirmatively. 
The accused cannot get the benefit of S 84 bv merely 
creating a reasonable doubt in the mind of the Court 
about the existence of circumstances which bring his 
'Yitbjn the exception. AIR 1941 All 492. Diss. 

Jo--w Ia » h BL) 1274 ! 1957 Cri L ) 370 : AIR 
19or Madh B 104 (105) (Pt A) (Pr 5) (DB). 

S. 84-Insanity—Plea of-Onus. 

The law presumes every one to be of sound mind 
^contrary is proved, and the burden of pro- 

k he was crirn ioally responsible for the 
crime by reason of his ‘unsoundness of mind’ is on 
, Even . ,n cases where a person subject 
to attack of insanity has lucid intervals, the law 
presnmes the offence to have been committed in ^ 

aHvk.d tet fc a ' Th ® accused wou l d therefore, be better 
mind‘toi e o ( S /il n8 . UP %.?■•* o' ‘unsoundness of 
di nrdl?c P h y h ® y L pe of d 'sorder because mental 
their ««nH^ e u“ 0W been fa 5 rl v well classified and 
. 'Sm characteristics described in some detail 

Dea«nt 1 *!'A b °° k £‘ which makes it easier to ap. 

e p t e V , t eDC ?i a " n 8 on tbe P° int >1 record 
844, qw L , 3 ? 4 , 4 .l®? 9 M P C 289, 1959 Cri L j 

A,B1959 M,dh Pi * 259 

S. 84— Insanity— Plea of-Onus. 

P erso “s who have reached the age of discretion 
are presumed to be sane, and criminally responsible 

HSgSiSSrS 

milted in the Hmlof IT” lo hav0 beB ° com- 

mSffl 

(Ft A) (Pr 8) (DB). 8 Madh Pra 203 (205) 


A plea under S. 84 of the Indian Penal Code implies 
an admission on the part of the accused that the acts 
for which he was prosecuted were done by him. 

Where in a trial for murder of his wife and two 
children, the accused totally denies his guilt but at 
the same time sets up a plea of insanity, the accused 
has got to establish that while he killed his wife and 
children, by reason of unsoundness of mind, he was 
incapable of knowing the nature of his acts. The 
burden of establishing this plea is fairly and squarely 
on the accused. AIR 1950 Mys 48, Rel. on. 1961 (2) 
Cr L J 250 : 39 Mys L J 238 : 1962 Mad L J (Cri) 
313 : ILR (1961) Mys 2S6. 

-S. 84-“Murder—Accused charged with — Plea of 


unsoundness of mind set up—Burden lies heavily on 
him to prove unsoundness — lie must prove that he 
was totally deprived of his understanding and memory 
—Held, accused failed to discharge burden of proof. 
See Penal Code (18601 S. 302. 1963 (L)CriLJ213: 
AIR 1963 Orissa 33 (DB). 

4 (C). Unsoundness of mind. 

-S. 84—Insanity — Burden of proof—Conduct of 

Ilf , . r > 


-S. 84— Piet of insanity—Burden of proof. 


— - — - *-—Vir. wyiljuuv W» 

accused—Moody or pensive state of mind or eccen¬ 
tricity or character of crime — Sufficiency. It would 
certainly be dangerous to a defence of insanity upoa 
arguments merely derived from the character of the 
crime. I960 AH L 1 74 : I960 Cr L J 763 : AIR 1960 
All 333 (335) (Prs 13, 14) (DB). 

84 — Absence of proof of motive does not ueces- 
sarily lead to inference of insanity of accused — 
Cognitive faculties of accused not shown to have 
beeu affected—Defence of insanity not available. 

The accused who was prosecuted for murder of his 
wife and two of his three daughters aged 0 years and 
6 months pleaded insanity as defence. Although the 
evidence of witnesses showed that he had given to 
the witnesses two motives that he had suspicion 
aoout character of his wife and Hut he felt that he 
was possessed or some deity and that impelled him to 
commit the murder, it was argued for the defence 
that motive was not proved. 

Held, that even aasuming that no motive was pro¬ 
ved, it was not correct to say that failure of the proof 
ot motive must lead to au inference thit the oers >n 
was insane. The remarks of Bramwell B. in 175 E. R. 

898, quoted in ILR 1948 Nag 711 at page 733 were 
nei. on. 

n .°u b ® ac 5 epted , that be -ause the accused 
committed the murders of his wife and two of his 
three daughters that fact itself should result in an 
inference of insanity. This would only n,ei Q that the 
perpetration of crimes was to be excused bv their 
very atrocity. ILR 1948 Nag 711 (729), Rel. on. 

f hJ°^ ab,ish lh , 0 defence of insanity it must prove 
waslahSfrina ! °!i the act, the accused 

di^ase b of minA ? dW defe0t of ieason or from 

d j 00 . 1 lo know the nature or quality 

d d nni l he , wa i d ?' ag ‘ 0r if , hB did knc.v it that he 

The Art. hS" V ft* he u as 4 oin S whlt was Wr ong. 
,h« 1 j d notsb °w that the cognitive faculties of 

affe , C j ed - A mera irresistible impulse* 
Hah L J (Noles) 24° a “ raCt S ‘ 84 ' 1 P ‘ C ' 1983 
-S. 84—Applicability. 

.JaKi^k 6 ', tbat s - 84 may come into play it has to be 

Every person wh> is mentally disea^d ic < 
Crll 188 tf) 
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—S. 84 — Principle — Essential conditions for 
applicability of section. 

S. S4 embodies! the fundamental maxim of cri¬ 
minal taw — 'Actus non facit reum nisi mens sit rea’ 
(Ar. act do?s not constitute guilt unless done with a 
guilty intention). In order to constitute crime, the 
intent and act must concur, hut in the case of insane 
ersons, no culpability is fastened on them as they 
ave no free will (furiosi nullo voluntas est). 

It is necessary for the application of S. S4. I. P. C.. 
to show (1) that the accused was of unsound mind; 

(2) that he was of unsound mind at the time he did 
the act anti not merely before or after the act; and 

(3) as a result of unsoundness of mind he was incap 
able of knowing the nature of the act or that he was 
doing what was either wrong or contrary to law. I960 
Ker L T 1116 : I960 Ker L ] 1375 : 1961 Mad L J 
(Cr) 356 : 1962 (2) Cri L J 133 (140) (Pt D) (Pr 34) 
(DB) (Ker). 

S. S4 — Applicability — Unsoundness of mind— 
Effect uirgtiilt. 

W here an accused had stabbed his wife and child 
for no apparent reason and then tried to commit 
suicide by causirg injuries on his neck and abdomen. 

Held, that iu absence of evidence of the state of 
mind of the accused at the actual time of the com¬ 
mission of the offence, the mere alleged physical 
weakness, which nude the accused moody and silent 
and at times adected his mind i> not sufficient to briDg 
h s case within the provisions of S. 84. The presump, 
tion of sanity remains unweakened by any evidence 
of earlier insanity. 1957 Ker L J 765 : 1958 Cri L J 
513 : 1957 Ker L T 761 ; AIR 195S Ker 80 (8l)(Pt A) 
(Pr 10) (DB). 

—-S*. 84 and 302 — Offence under S. 302 — Plea 
of irvanity — Mere establishing that some time prior 
to occurrence accused suffered from derangement of 
mind, will not be sufficient to bring case under ex¬ 
emption — Burden lies on accused )o prove menial 
condition, at crucial point of time, such as described 
under S 84—Evidence Act (1872), S. 105. 

It was established beyond reasonable doubt by the 
evidence on record that the accused who had been 
denied, by his father on the day of occurrence, an 
imme iate partition and also denied funds for starting 
some business and who had a grouse agaiost his step¬ 
mother in whose favour his father had transferred 
valuab e lands, had committed murder of his father 
by cutting the deceased with an aruval. A plea of 
exemption under S. 84 was raised on behalf of the 
accused. The Sessions Judge remarked that the ac¬ 
cused looked a little saturnine but was certainly 
sane. It was found on evidence that about several 
months back of the occurrence the accused was in a 
demented condition. The evidence was not clear as 
to what was the mental condition of the accused 
during the period of dementia. The evidence did not 
show that at any time immediately preceding the 
occurrence, the accused was of unsound mind, and 
there was also nothing on record to show that the 
subsequent mental history of the accused was any¬ 
thing not normal. The evidence made it clear that 
the accused perfectly understood what he was about. 

Held that the accused had deliberately committed 
the murder knowing what he was about and that he 
was doing wrong. Hence he was not entitled to the 
benefit of the evemption provided in S. 84. 

Merely establishing that sometime prior to the 
occurrence the accused had suffered from the 
derangement or mind and that even subsequently he 
had behaved in a strange manner or had been taci¬ 
turn, rnoody or saturnine would not be suilicient to 
bring his c3se under exemption. To attract the provi¬ 
sions of S. 84, it must be established that the person, 
at the time of doing the act, was by reason of un¬ 


soundness of mind, incapable of knowing the nature 
of the act or that he was doing what was either 
wrong or contrary to law, and that he was labouring 
under such a defect of reason as not lo know the 
nature and quality of the act he was doing or if he 
did know it. that he did not know he was doing 
what was wrong. The burden of proof that the 
mental condition of the accused at the crucial point 
of time was such a* is described by S. 84, lay on the 
accuse! who claimed the benefit of this exemption. 
AIR 1961 S C 99S and ILR 23 Cal r04, Followed. 
1964 Mad W N 442 : 1965 (2) Cri L I 44 • (1965) 2 
Mad L J 4S9 : 1965 Mad L I (Cri)»S"S : ILR (1965) 

1 Mad 76 : AIR 1965 Med 283 (285. 2Sb) (Prs 10. 
11) (DB). 

-S. 84 — What amounts to. 

A moody and pensive temperament and at the 
highest some eccentricity and abnormality of be¬ 
haviour. does not in the least indicate an unsouDd- 
ness o! mind. 1955 C»i L J 1628 : 8 Sail L R 269 : 
AIR 1955 8au 105 (106) (Pt C) (Pr 5) (DB). 

5. Drunkenness 

-Ss. 84. S5 and 86 — Applicability — Drunken¬ 
ness how lar an excuse for commission of offence. 

Voluntary drunkenne c s is no excuse for the com¬ 
mission of a crime. If a man knew what the natural 
consequences of fc-is acts were, he must be presumed 
to have intended to cause them. Section 85 deals 
with the question of the knowledge possessed by an 
accused peron of the time he commits the offence 
and leaves quite open the question of intention. On 
the question as to how far drunkenness is an excuse 
for a crime, the proper test is that laid down in the 
case 1920 A C 479. 

There is a distinction between the defence of insa¬ 
nity in the true sense caused byexcessivedrunkenne*s 
and the defence of drunkenness which produces a 
condition such that the drunken man’s mind becomes 
incipable of forming a specific intention. If actual 
insanity in fact supervenes as the result of alcoholic 
excess, it furnishes as complete an answer to a crimi¬ 
nal charge as insanity induced by any other cause. 
But in cases falling short of insanity, evidence of 
drunkenness which merely establishes that the mind 
of the accused was so alfected by drink that he more 
readily gave way to some violent passion does not 
rebut the presumption that man intends the natural 
consequences of his acts. Russell on Crime p. 63. 
10th Edn. and AIR 1956 S C 488, Rel. on. 1957 All 
L 1 572 : 1957 All W R (H C) 494 ; 1957 Cri L J 
1056 ; AIR 1957 All 667(670) (Prs 6,7) (DB). 

6 . Occasional or recurring insanity. 

-S. 84 - Plea of insanity — Temporary insanity 

— Presumption ol law—Evidence Act (1872), 8. 105. 

The law presumes every person at the age of dis¬ 
cretion to be sane unless the contrary is proved; and 
even if a lunatic has lucid intervals, the law p'esumes 
the oflence of such person to have been committed 
in a lucid interval, until it has been proved that it 
was committed during a state of derangement. It 
would be most dangerous to admit a defence of insa¬ 
nity upon arguments merely derived from the cha¬ 
racter of the crime. The mere fact that it was attended 
with uncommon ferocity could alone not suffice for 
the inference that the accused had a deranged mind. 
(•50) ILR (1950)2 Assam 423: AIR 1951 Assam 79 (81) 
(Pt C) (Pr 10) (DB). 

-Ss. 84 and 300 — Accused killing mother during 

period of epileptic insanity—Act is saved by S. 84. 

The accused was subject to periodic epileptic fits 
from his childhood and symptoms of an impending 
epileptic seizure were seen on the dav he killed his 
aged mother. The evidence showed that three wea- 
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pons, namely, a bill.book, a wooden reaper and a 
stick of firewood were used in the altack, that the 
assault continued for some time, that the accused’s 
reply to the deceased plea not to kill his old mother 
was that she deserved something more than mere 
killing and that the accused mada no attempt what¬ 
soever eilher to conceal his crime or the scape Irom 
the scene. It was suggested that the accused’s occa¬ 
sional quarrels with his mother over the quality of 
food which she served him constituted motive for the 
crime. 

Held, that it would be puerile to hold that an occa¬ 
sional quarrel over the quality of meals would motivate 
a mature man to hack to death his old and defenceless 
mother. The complete absence of motive or provoca¬ 
tion, the nature and multiplicity of the weapons used, 
the duration of attack the maniacal fury with which 
the attack was delivered and his subsequent conduct 
were all indications that the accjsed was acting 
under some insane impulse, and therefore his act was 
saved by S. 84 from constituting the ofience. 1959 
Ker L J 855 i 1959 Ker L R 884 : 1959 Ker L T 864: 
1960 Cri L J 73 : 19*9 Mad L J (Cri) 893: AIR 1960 
Ker 24 (26, 27) (Prs 9,10) (DB). 

—S. 84 — Scope — Sentence—Mental condition of 
accused — Mental delusion — Temporary insanity — 
Effect. 

The accused laboured under a strong delusion of 
unfaithfulness of his wife. The brooding over 
the character of his wife took the form of a kind of 
temporary insanity. Disturbed by the thoughts about 
the unchastity of his wife, during the night of occu¬ 
rrence, the accused caused her death by throwing 
nitric acid upon her. The Medical evidence showed 
that he was capable of knowing what he was doing 
and had ordinary concept of right and wrong. Held, 
that the accused was guilty under S. 302. But this 
was not a fit case for the extreme penilty provided 
for the offence. (Death sentence reduced in appeal 
to transportation for life). See Penal Code (18^0), 
S. 302.1958 Cri L J 555 : AIR 1958 Punj 104 (DB). 


7, Somnambulism. 


84 and 302—Applicability — Mother killing 
child and attempting suicide—Unsoundness of mind 
^Somnambulism — If good plea in defence. 

Where a mother killed her child by throwing it 
into a well and attempted to suicide by throwing 
herself into the same well and a plea of som¬ 
nambulism was set up in defence. 

Held, Somnambulism is the unconscious state 
known as sleep-walking and might constitute a good 
ground for -exemption from criminal liability if it 
could be established that the act was done while in 
that state or mind. Somnambulism; if proved, will 
constitute that unsoundness of mind attracting the 
appUcatiQn of S.8 4 (, 9S 9 ) l M L J 125 , 1959 M L J 
<93.147 Cr L I 724 i 1959 All W R (Sup) 57 : 
M 5 joii£r,n 2 n 29 ‘ 1959 Mad W N 49 , AIR 1959 

to a i7MDB) 40 ’ 4 ' 243 ' 244 ’ 245) (PrS 8 ’ 9 ' 10,12,14 


8. Unsoundness of mind not covered by 
S. 84 — How far relevant for 
ascertaining intention. 

—-S. 84 — Plea of insanity — Burden of proof 
Evidence Act (1872), S. 105. 

bu "i 0n „ of Proving the plea of insanity is < 
the accused. He has to establish that by reason 

?h n i° n U a ? dn8SS ( ?£ mind he , was ‘capable of kno- 
f j°- ftheact and could “ot realise th 
7 was d0 ’“S wa9 wrong or contrary to la' 

jLte of tbe mind - which m 

tenaliy impairs or leads to a temporary suspensic 


of the cognitive faculty at the time of the offence 
can alone lorm the basis of exemption if the nature 
and the extent of the unsoundness of mind reaches 
a stage when it is not possible for the person con¬ 
cerned to distinguish between right and wrong. ( 50) 
I LR (1950) 2 Assam 423 : AIR 1931 Assam 
(81) (Pt A) (Pr 8) (DB). 

-S. S4 — Applicability — Unbalanced mind. 

Where a person is not insane but is unbalanced arid 
excited, and probably is in some kiod of obsession or 
hallucination, $. 84 cannot be invoked in his favour 
as he cannot be said to be not knowing the nature of 
act or that he was doing a wrong act while cutting 
the neck of a person. 63 Mad L W 442 : 1950 Mad 
W N 335 : 51 Cri L J 1329 : (1950) 1 Mad L J 813 : 
1950 Mad W N (Cri) 91 : AIR 1950 Mad 576 (376) 
(Pt A) (Pr 2) (DB). 


9. Unsoundness of mind not covered by 
SSI — Punishment 

-S. 84 — Insanity — What amounts to — Accused 

working himself up into state of great fury —Accused 
dominated by violent impulse, resulting m some kind 
of mental derangement — Abnormal conduct due to 
intensity of anger — Plea of insanity cannot be 
sustained. AIR 1955 N U C (Assam) 2S52 (DB). 

-Ss. 84 and 302 — Offence of murder — Accused 

making extra-judicial confessions — Weapon used in 
committing ollence discovered at his instance — 
Held, his conviction was proper — Accused also 
could not take benefits of S. 84. 


The accused immediately after killing his wife 
made a coufession to his son and daughter. The con- 
fession consisted of a single line that (he applicant 
had killed the mother of the chidren. He made 
similar confessions, to his brother-in-law and other 
persons. Another piece of evidence, which connected 
the accused with the crime, was the discovery from a 
bush, at his instance of a Takwa with which he 

u! j Wlfe# The takwa was stained with human 
blood. The motive for the crime was that the ac¬ 
cused suspected his wife’s loyalty and he believed 
even to the extent that she attempted to poison him, 
so that she could live with his own younger brother 
thereafter. The accused also claimed the benefit of 
o. o4 and denied his confessions. 

Held, that the accused had failed to prove that he 
was of unsound mind at the time of committing the 
crime and was incapable of knowing the nature of 
H !, was “ ot therefore entitled to the benefit 
ot b. 84 and was rightly convicted under S. 302 The 
e ii ! U ji C,a confessions made by the accused were 
voluntarily made and could be used along with other 
evidence for convicting the accused. AIR 1959 S C 
yuz, nel. on. 

c„™!ffA he C0Dtra . ry is P roved * every man is pre¬ 
sumed to be sane and to possess a sufficient degree of 
reason to be responsible for his acts. There was no 

froufanv Aft* / h , at the acc “ sed had ever suffered 
rJT. i k j °( F rom the evidence that 

the accused had asked his wile to accompany him to 

onmmn,' 6 ’ h !k had , talce “ a Takwa with him, and after 
fn?KncK Dg »t, the -T me ’ he had conc ealed the Takwa 

consciour that he had committed an act which was 

TakwrUuTd^f" to , andthat bloottned 
lakwa would furnish a clue to the commit 

sion of the unlawful act. AIR 19819 C qqr. 

LSP s r-- “2 

Mt ahinn’d X l ^K mere f ? c ' that the accused did 
made open confession ‘ofhb gSR to sever SfSSsons 
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AIR 1965 Him Pra 6S (70.71) (Ft A) vPrs 14.20, 
23. 24). 

-S. 54 — Presumption under S. 105. Evidence 

Act — Insanity — Burden of proof — Accused killed 
his wife and severed her head — Admission — Death 
sentence confirmed. See Evidence Act (1572), S. 105. 
1957 Mad L J (Cri) 503 (Ker). 

7 ->. S4 — Though insanity at the time of murder 

is not legally proved still, previous mental derange- 
merit has to be taken into consideration. In such cases, 
poliev of High Courts has been to inflict the lesser 
punishment of transportation for life. 1956 M BLR 
iCri) 25S : 1956 M BLJ 1005. 

--Ss. S4. 302 — Multiple murders — Accused not 

insane—No motive— Sentence— (Criminal P. C. (1595), 
5s. 401 and $67) — In cases of multiple murders, 
where an accused is clearly not insane in the sense 
that he did not know what he was doing, and clearly 
knew what he was about, the courts cannot take 
upon themselves the responsibility of recommending 
for a comparatively short period of imprisonment, to 
a man who has once been a victim to homicidal frenzy 
and expose innocent persons (o a similar attack after 
his release from prison. See Penal Code (45 of 
1*60). S. 302. 1953 Cri L j 625 : AIR 1952 Mad 
2S9(DB). 

-5s. 54, 302 — Death caused on account of anger 

due to hunger — Criminal P. C. (1595), 5. 401. 

^ here the accused stated that he caused the death 
of four children on account of anger caused by 
hunger : 

Held, that as the accused ran to the police station 
surrendered himself and produced the weapon with 
which the crime \ as coma. he fulls knew that 
he was committing homicide and also knew that the 
act was both wrong and contrary to law. lienee 5. 54 
did not apply. (Under the circumstance*, however, 
the death sentence was reduced to transportation for 
life and accused was recommended.under S. 401, Cri¬ 
minal P. C.). 63 Mad L \V 300 : (1950) 1 Mad L J 
465 : 1950 Mad W N 339: 1930 Mad W N (Cn) 95 : 
51 Cri L J 1491 : AIR 1950 Mad 592 (592. 593) 
(Prs 2, 3, 4)(DB). 

-S. 54 — Sentence — Accused cutting neck of a 

person by aruval —Though not insane, accused proved 
to be unbalanced and excited — Accused held not in 
normal mind — Death sentence reduced to that of 
transportation for life. See Penal Code (45 of i860), 
S. 302. 51 Cri L J 1329 : AIR 1950 Med 57G (DB). 

-S. 84—Proof of insanity. 

To establish the plea of insanity under S. 84 the 
accused has to show that he was of unsound mind 
at the time of the commission of the act and that by 
reason of this unsoundness of the mind he was in¬ 
capable of knowing the nature of the act or that 
w hat he was doing was either wrong or contrary to 
law. It is not enough to prove mere mental derange¬ 
ment or what is termed as medical insanity. 

History of the accused before the offence and his 
conduct during aod after the offence are sure criteria 
for judging his mental state. 

Where all that was established was that the ac¬ 
cused was suffering from insomnia which might have 
brought about nervousness of mind and the conduct 
of the accused after killing his wife in running away 
when a hue and cry was raised: and his discarding of 
blood-stained clothes and attempt to remove blood 
stains from his body by rubbing it out by earth; 

Held, that this left no doubt that whether the ac¬ 
cused was mentally weak or not at the time of com¬ 
mitting the murder he fully understood the nature of 
his act and that therefore his plea of insanity could 
not stand. 1955 Cri L J 63 : 7 Sau L R 40 : AIR 1955 
Sau 13(14, 15) (Pt A) (Prs 4, 7). 


10. Criminal responsibility of deaf and dumb. 

-Ss. S4 and 302 — Criminal responsibility of deaf 

and dumb -Charge under S. 302—Accused cannot be 
exempted from punishment merely because he is 
deaf and dumb—Criminal P. C. (1898), S. 341. (1960) 
2 Ker L P, 206. 

-S. 54 — Accused congenitally deaf and dumb, 

murdering his father—Incapability of understanding 
nature ol act—Evidence of conduct before and af'er 
murder—Accused held not guiltv. A I R 1953 Orissa 
30 (31) (Pt B) (Pr 4) (DB). 

SECTION 55 

-S. 55-—Scope—Drunkenness how far an excuse 

for commission of offence. 

Drunkenness makes no difference to the knowledge 
with which a man is credited and if a man knew 
what the natural consequences cf his acts were, he 
must be presumed to have intended to cause them— 
S. 55 deals with the question of the knowledge 
possessed by an accused person of the time he com¬ 
mits the offence and leaves quite open the question of 
intention. See Penal Code (I860), 5. 84. 1957 Cri L J 
1056: AIR 1957 All 667 (DB). 

—S. 55 —Pica of intoxication — When available — 
Accused drinking liquor at persuasion of his father 
to alleviate paiu -Eflect. 

In order to bring a case within S. 85, Penal Code» 
the thing which intoxicated the person should have 
been administered to him without his knowledge or 
against his will. The cxpiession without his know¬ 
ledge simply means in ignorance of the fact that 
what is being administered to him is or contains or is 
mixed with an intoxicjnt. An act which is against the 
‘will* must bean act which the performer performed 
not out of his own conscious volition but on compul¬ 
sion bv some outside agency by overpowering or 
paralysing his will by overt physical acts. Normal 
persuasion acting as an incentive has never been 
considered as an adequate excuse. Where the accused 
drank liquor at the persuasion of his father to alle¬ 
viate his pain, it cannot be said that the administra¬ 
tion of liquor to him was against his will and, there¬ 
fore, he could not claim anv behetit under S. 85, 
Penal Code. I960 M P C 316 : 1960 Cri L J 1093 (2): 
1960 M P L J 615: 1960 Jab L J 652: AIR i960 Madh 
Pra 242 (243. 244) (Prs 7, 9,11) (DB). 

-Ss. 85. 86. 300—Scope of—Drunkenness—When 

proper defence. 

The state of intoxication envisaged in S. 86 is not 
in any way different from th »t contemplated in the 
preceding section. Both Ss. 85 and 86, Penal Code, 
lay down the law relating to drunkenness as bearing 
on the wrongful acts committed by persons; the 
difference between the two sections being with regard 
to consequences depending upon whether the drun¬ 
kenness is involuntary or voluntary. The absence of 
qualifying words in S. 86 cannot lead to the infer¬ 
ence thit even if the insobriety is not such as to 
impair the reason of the offender the requisite intent 
cannot be presumed. 

It is an ordinary rule that every man is presumed 
to intend the consequences oi his acts but this pre¬ 
sumption can be rebutted by showing that the person 
concerned could not have formed the intent by 
reason of his drunkenness. It is only ir cases where 
it is proved that the prisoner was in such a condition 
of drunkenness that his reason was "dethroned" and 
was incapable of forming any intention, that the 
defence of drunkenness would be available. A I R 
1926 Lah 232; A I R 1926 Lah 428; A I R 1934 Rang 
361 and A I R 1953 Mad 827, Rel. on; 1920 A C 479, 
Expl. 
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Held, on facts that the offence committed by the 
appellant was one of murder and his voluntary drun- 
kenne<s did not avail him to reduce the offence to 
one of culpable homicide not amounting to murder. 
1954 Cri L I 672 : 1953 Mad W N 941 : A I R 1954 
Mad 523 (526, 527) (Pt A) (Prs 15, 17, 20). 

-Ss. 55, 86 and 300 — Intoxicated person killing 

.another by repeated stab wounds — Requisite know¬ 
ledge and intention can be presumed —Otfence can¬ 
not be reduced to one under S. 304 — (Evidence Act 
(1872), S. 14). 

A person, who gets into a state of intoxication 
voluntarily, is presumed to have the same knowledge 
he would have had if he had not been intoxicated. 
When the state of intoxication is such as to make 
him incapable of knowing the nature of the act or 
that he is doing what is either wrong or contrary to 
law. he can only be punched on the basis of know¬ 
ledge and not of a particular intention. The words 
■•‘state of intoxication” in S. 86 can only mean intoxi¬ 
cation, which renders a person incapable of knowing 
the nature of the act in question or that he is doing 
what is either wrong or contrary to law when he 
commits it. It would be extremely dangerous to 
extend the protection under S. 86 to persons, who 
commit serious offences under the influence of liquor 
in varying stages and differentiate culpability in their 
favour as opposed to similar offences by perfectly 
sober persons. 

Intention, of course, in many cases, is an inference 
from knowledge. As an intoxicated nun is assumed 
to have the knowledge, he must, in the generality of 
cases, oe assumed to have had the intention. But there 
may be cases in which a person by reason of intoxica¬ 
tion may, under certain circumstances, be incapable 
ot knowing the nature of a particubr act he commits 
or that it is either wrong or contrary to law, although 
his stage of intoxication may not be such as to render 
mm incapable of knowing the nature of all his acts. 
In such cases, in determining the quality of the 
offence, evidence may be necessary of a specific state 
ot mind, which must be found as a fact and not 

Scaii ,S L 0n ( y il i s , u ? h cas ^» which are rare, 
that S. 86 can be invoked by a person in some stage 

of intoxication to mitigate culpability, and to lim;t it 
to knowledge without inference of criminal inten¬ 
tion, where the offence with which he is charged 
such as murder, requires proof of a specific intention. * 

*i ee P S 0n stabb i ng a Person in vital 
parts, must clearly be presumed to know the conse- 

° hls a ? ts a t nd is not °P eo t0 him to plead 
V\ 1° drU0 K al the time as not know or 

tha rh r h h he k WaS doiD , g Such a defeaca based on 
S 86 Ppn^V°rn^ etWeen k “ 0wled 8? and intention in 
*° de ca ? notbe Put forward to reduce 

K B fe C M°M 0n / e o S ,- 304 ‘ Penal Code - (19091 1 
(ChX' ( ’ 52) 1952 Mati w N 

1933 r!l'| 1 ? 3 , 2 «lr ad 38 „ 4 : 1952 ‘ 1 Mad LI 772 , 

<P« 5 7,8HDB)? 53 MBd 827 l828> 829) 

s. 85-Voluntary drunkenness. 
misstVa drunke nness is no excuse for the com. 
attach any importance to the fact that the accused 
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SECTION 86 

committed under into. 

Wu , ~ r g€ \ nd ,nleoli0n - In f«ence of. 
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far os knowledge is concerned the Court must attri¬ 
bute to the intoxicated man the same knowledge as 
if he was quite sober. But so far as intent or inten¬ 
tion is concerned, the Court must gather it from the 
attending general circumstances of the case paying 
due regard to the degree of intoxication. Was the 
man beside his mind altogether for the time being? 
If so it would not be possible to fix him with the 
requisite intention. But if he had not gone so deep in 
drinking, and from the facts it could be found that 
he knew what he was about the Court can apply the 
rule that a man is presumed to intend the natural 
consequences of his act or acts. Basdev v. State of 
Pepsu, 1956 Mad W N 858 : 1956 S C J 554 : 1956 
Cri L J 919 (2) : 1956 Andh L T 593 : 1956 S C A 
695 : 1936 S C C 276 : 1956 Nag L J 7 LI : 1956 All 
L] 666: 1956 All W R (Sup) 118 : 58 Punj L R 569: 
1956 $ C R 363: 1936 M P L J 151 : AIR 1956 S C 
4S8 (489. 490) (Pt A) (Prs 4, 5). 

-Ss. 86, 300, 302 and 304 (Part II) - Applicabi- 


lity—Murder under influence of drink—No evidence 
to show accused’s incapacity to form requisite 
intention—Offence. 

The appellant, a retired military Jamadar, was 
charged with the murder of a young boy aged about 
15 or 16. Both of them and others of the same village 
went to attend a wedding in another village. All of 
them went to the house of the bride to take the 
midday meal on the 12th March. 1954. Some had 
settled down in their seats and some had not. The 
appellant who was very drunk and intoxicated asked 
the young boy to step aside a little so that he may 
occupy a convenient seat. But he did not move. The 
appellant whipped out a pistol and shot the hoy in 
the aodomen. The injury proved fatal. It was found 
tint although the accused was under the influence of 
'Jnnk. he was not so much under its influence that 
his nnnd was so obscured by tie drink that there was 
incapacity m him to form the required iutention. 

Held, that the offence was not reduced from murder 
to culpable homicide not amounting to murder under 
he second part of S. 304 of the Indian Peual Code 
5‘? S0 V of . tb , e provisions of S. 86 of the Code. 



093,1936;S CC 276.1956 NagL J 711 1956 All 

y 666 :1950 All W R (Supp, 11$ : 58 P ! L R 
°69 : AIR 1956 S C 4SS (492) (Pt C) (Pr 16). 

- S. 86-Scope—Drunkenness how far an excuse 
for commission of oifeuce. 

Voluntary drunkenness is no excuse for the com 
m.ssmn of a crime. On the question as to how £ 

U thaM. D !l SS a IS 30 excus , e for 3 crime - proper test 
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tary drunkenness. 1959 Ker L R 614 : 1950 Ker L J 
623 : 1959 Ker L T 634. 

-S. SC—Scope of — Drunkenness — When proper 

defence. Every man is presumed to intend the conse¬ 
quences* of his acts but this presumption can be 
rebutted by showing that the person concerned could 
not have found the intent by reason of his drunken. 
nesN. It is only in cases where it is proved that the 
accused was in such a condition of drunkenness that 
his reason was dethroned and was incapable of form¬ 
ing any intention, that defence of drunkenness would 
be available. See Penal Code ilScO), S. 8 a. 55 Cr L J 
672 : AIR 195*1 Mad 523 (DB). 

-Ss. So, 85 and 300 — Intoxicated person killing 

another by iepea?ed stab wounds — Requisite know¬ 
ledge and intention can be presumed -Offence cannot 
be reduced to one under S. 304—(Evidence Act 
(1872), S. 14) See Penal Cade (45 of I860). S. 85. 
1952-1 Mad L J 772 : 1952 Mad W N (Cri) 88 s 
1952 Mad W N 3S4 : 1953 Cri L J 15S7 i AIR 1953 
Mad 827 (DB), 

-S. 86—Flea of druukenness as defence when 

available to accused. 

The act done by a person in a state of intoxication 
would become an offence unless it is shown that the 
thing which intoxicated him was administered to 
him without his knowledge or against his will. In 
other words, if a mac drinks and commits an offence, 
then he would be guilty of the offence charged 
against him. The law imputes to a person who is 
drunk the ‘ame knowledge as he would have had if 
he had not been intoxicated, unless the state of into¬ 
xication has been brought about without his know¬ 
ledge or against his will. (I960) 38 Mys L J 6U3. 

-Ss. 86, 360, 304— Offence bv drunken person— 

Presuxption as to guilty intention—Law discussed. 

The omission of any reference to'intent'’ in the 
second part of S. 86 though it is expressly referred to 
in the first part was deliberate. The result is that 
though by virtue of the said-section at Court may 
presume guilty knowledge, the Court cannot presume 
guilty intention in judging the nature of the offence 
committed by a drunken person. But the guilty inten¬ 
tion which is the ingredient of several offences in the 
Penal Code is obviously not capable of direct proof 
and is generally inferred from the proved facts and 
circumstances of each case. There is the general 
presumption that every man iuteuded the natural 
consequences of his act. Intention may ordinarily be 
inferred from knowledge and if gailty knowledge can 
be presumed by virtue of S. 86, I. P. Code, it neces¬ 
sarily follows that guilty intention may also be 
reasonably inferred unless there are some other facts 
and circumstances to repel such an inference. 

Where a drunken person com nits an offence, there 
will be no presumption of guilty intention under 
S. 86, I. P. Code and such intention must be proved 
like any other fact in issue. But the Court may, after 
presuming the necessary guilty knowledge from that 
section on the assumption that he committed the act 
while in a sober condition, infer the guilty intention 
also if the other proved facts and circumstances 
justify the same. There may be different degrees of 
intoxication and if the evidence merely sho vs that 
the accuse J more readily gave way to violent passion 
because or his drunken condition it may be reasonably 
inferred that he iuteuded the natural consequences of 
his acts. If, however, the evidence shows that he was 
in such a state of intoxication as to be incapable of 
forming the specific intent, drunkenneis may be 
ground for altering the nature of the offence. 

The accused who was drunk demanded food and 
drink, then quarrelled with his father, who called 
him a gluttcr, dragged him down and tiied to throttle 
him. At that time he had no weapon in his hand. 


When his brother intervened and separated the two- 
his father tried to assault him but his brother again 
intervened. Then the accused ran to a place about 32 
cubits away, pulled out a heavy wooden post which 
had been fixed to a lence and gave a terrific blow on 
the head of his father aud ran away ; 

Held, that these acts indicated much deliberation 
on his pjrt and they were incompatible with the 
alternative theory that due to his intoxicated condi¬ 
tion he was incapable of forming the specific iotent 
necessary for the commission ot the crime. When he 
gave such a blow he intendtd to cause such an injuiy 
as was sufficient in the ordinary course of nature to 
cause death and his action would come within clause 
*3rd!y' ol S. 300, I. P. Code. 

Held also that it could not be said that the accused 
was in *uch a state ot intoxication as to be incapable 
of forming auy intent at all. Therefore the accused 
was also guilty of murder under clause ‘2ndly' of 
S. 300, I. P. C. 52 Cri L J 1136 : AIR 1951 Orissa 
354 (355 to 357) (Pt B) (Prs 10, 12, 13, 14, 19, 20) 
(DB). 

-S. 86—Drunken man—Presumption of intention 

—Proof of incapacity to form intent. 

Even a drunken man i? presumed to intend the 
natural consequences of his act, unless he proves 
incapacity in himself to form the intent necessary to 
constitute the crime and the la:t that his mind was 
merely affected by drmk that he readily gave way to 
some violent passion provides him no defence. 17 Ind 
Cas S00 (L B) (F B) and 1920 A C 479, Foil. 1955 
Cr L J • 1621 : 1LR (1955) Pepsu C46 : AIR 1955 
Pepsu 1C5 (167) (Pt A) (Pr 21) (DB). 

-S. 86—Drunkenness—Presumption of intention. 

Evidence of drunkenness falling short of a proved 
incapacity in the accused to form the intent neces¬ 
sary to constitute the crime, and merely establishing 
that his mind wis affected by drink, so that he more 
readily gave way to some violent passion; does not 
rebut the presumption that a man intends the natural 
consequences of his acts. 1920 A C 479, Relied on. 
56 Punj L R 339 i 1955 Cri L J 305 j AIR 1955 Puni 
13(15, 16) (Pt A) (Prs 27, 42) (DB). 

-Ss. 86, 300 & 302 -Death caused by gun shot by 

person iutoxicated—Punisbmeut. 

It is not even necessary to aim the gun at any 
particular person in order to bring the case under 
the fourth clause to S. 300, provides the nature of 
the act is such that it is so imminently dangerous 
that any man should know that it will,in all probabi. 
lity cause death or such bodily injury as is likely to 
cause death. Unless it can be proved that the person 
shooting is such a crack-shot that his aiming at a 
particular part of the body would result in an injury 
theie and nowhere else in an ordinary case shooting 
with a gun must be held to be such an imminently 
dangerous act that it must in all probability cause 
death or such bodily injury as is likely to cause death 
and the case would be covered by the fourth clause 
to S. 300. 

Where the evidence is that the accused took aim 
and shots struck near about the umbilicus and that 
the accused was iutoxicated it cannot be predicated 
that his intention was to hit the deceased so carefully 
that it might not cause death. 

If there is no evidence of motive and the accused 
was certainly drunk at that time ends of justice 
would be.met by awarding the lesser penalty ol trans¬ 
portation for life. AIR 1935 Cal 5S0, Dissent., AIR 
1917 Lah 226; AIR 1930 Pat 168, Rel. on. 1952 Raj 
L VV 145 : 1953 Cri L J 434: I L R (1951) 1 Rai 72,: 
AIR 1953 Raj 40 (41. 42) (Prs 8. 9) (DB). 

—Ss. 86 and 302—Intoxication—Sentence. 
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Drunkenness will not certainly be a ground for 
palliation where there is premeditation or where the 
self intoxication is with the intention of priming 
himself for a quarrel, during which a murder is com¬ 
mitted, by the accused. If the attack is a premeditated 
one the mere fact that the accused had taken some 
liquor ihould not be regarded as a sufficient reason 
for not imposing the penalty of death. Where how¬ 
ever the accused did not g**t himself intoxicated in 
order to strengthen himself in any quarrel with 
deceased and the meeting with the deceased was 
purely accidental and the attack a sudden one and 
without a motive, the lesser sentence of transporta, 
tion for life is the proper one. I L R (1953) Trav-Co 
659. 

SECTION 87 

-Ss. 87, SI and 88 — Complainant committing 

indecent assault on girl — Members of girl's commu¬ 
nity assembling with lathis in front of complainant’s 
house and taktng threatening attitude — Matter re¬ 
ferred to Panchayat—Complainant giviog consent in 
writing — Face of complainant blackened and com¬ 
plainant paraded and given shoe beating in pur- 
suance of Panchayat’s decision — Action of accused 
held bona fide and for benefit of complainant to avert 
greater harm-No offence -held committed by person 
responsible for such acts. See Penal Code (1800), 
S. 81. 52 Cri L J 179 * AIR 1951 All 500. 

5s. 87, 80 and 304A — Accused and deceased 
friends — Former inviting latter for wrestling bout— 
Whilst wrestling deceased receiving accidental injury 
on his skull resulting in death—No foul play by 
accused - Case falls under Ss. 80:and 87-Accused 
held committed no offence. 51 Cri L I 402 i AIR 
1950 All 95 (90) (Pr 7). 

SECTION 88 

—Ss. 88, 81, 87—Complainant committing indecent 
assault on girl — Members of girl’s community as¬ 
sembling with lathis in front of complainant’s house 
and taking threatening attitude — Matter referred to 
Panchayat—Complainant giving consent in writing- 
race ot complainant blackened and complainant 
paraded and given shoe beating in pursuance of Pan. 
chavats decision — Action of accused held bona fide 
tor benefat of complainant to avert greater harm-No 
offence held committed by person responsible for 

Bf.aJs5s4& 4,ofcat “-" o3 S 

S. 85 — Teacher administering corporal punish- 
ment to student aged 13 years, exceeding limit, 
prescnbed by Board of Secondary Education — 

* ntul 1 ed benefit of exception 
under S. 88-Educational Institutions-Teachcr and 

A who was a student aged 13 years 

the° U scho t ol ha Th Sl0l H.i a b00k ? f aQ0,her audent 
M-VJ? r „fiK 1 1 ,Petitioner who was the Head 

^ave him some*,“Andblow™ While" a'dminfsfenng 

brutes® 

S» -r Mi tfw « 

intended 'to* cause* d^tfVen‘from A 


for the beating was very relevant for determining if 
it was in good faith. There was no doubt that the 
petitioner’s move was to correct the complainant for 
his future good and to maintain discipline in the 
school. 

Corporal punishment, according to the circular of 
the Board of Secondary Education was to be adminis¬ 
tered because the petitioner exceeded the limits 
prescribed by to inflict pain only without any bodily 
injury. But by merely the administrative circular of 
the Board of Secondary Education- it could not be 
said that the petitioner had deprived himself of the 
protection given to him under S. 88 of Penal Code, 
because the circular of the Board of Secondary 
Education could not aDd did not override the provi¬ 
sions of Penal Code. The mere fact that he exceeded 
the limits prescribed by the circular of the Board of 
Secondary Education does not prove that the peti¬ 
tioner did not act in good faith. 

When a boy was sent by his parent or guardian to 
a school, the parent or the guardian must be said to 
have an implied consent to his being under the 
discipline and control of the School authorities and 
to the infliction of such reasonable punishment as 
might be necessary for the purpose of school dis¬ 
cipline or for correcting him. Then again when a boy 
°u Ver ,R years of ag9 himself went to a school it 
should be presumed that he gave an implied consent 
to subject himself to the discipline and control of the 
school authorities and to receive such reasonable and 
moderate corporal punishment as might be necessary 
tor his correction or for maintaining school disci¬ 
pline. Under S. 90 of Penal Code consent could be 
given by a child not under 12 years of age. The 
action of-the petitioner in administering corporal 
punishment to the complainant was therefore, covered 

M y fiQo;^ 0 i P ^ a,Co , de - (180O) 2F and P 202 and 

( ,qo 9 o 3 w 9® 465 ? nd AIR1926 Ra»g 107 and AIR 

1922 Mad 200 and AIR 1949 Bom 226, Rel. od. 68 
Ca! W N 1081 : 1965 (1) Cri L J 24 : AIR 1965 Cal 
32 (33) (Pr, 6, 7, 8). 

-S. 88 —'Treatment by medical practitioner—Con¬ 
sent and good faith under S. 88 —What amounts to — 
Applicability of section. 

No doubt, when a patient puts himself under the 
treatment of a medical practitioner qualified or other¬ 
wise he gives an implied consent to suffer the harm 
and to take the risk but where the medical practi¬ 
tioner so called, is not qualified or begins to apply 
a medicine which no man in his senses would dare to 
apply, the consent is not a consent obtained in good 
faith. Good faith always implies diligence and caution 
It a person sets out to be a doctor without knowing 
anything of the job, and tries to do the best he could 

bad faith citcumslances ’ sliU he would be acting in 

Similarly, when a person administers quantities of 
a poison or a drug known to everybody and to him 
purticularly after his experience a* a deadly poison, 
pretending to treat his patient, there is no good faith 

?h„ T , a e J enwn S* of consent on the part of 

m®lE a ,V ent a “ d of 8°° d faith on the part of the 

IgfiSS-M PL?" l? & 

1983 .Madh Pra 102 (105) (Pt C) (P r 32) (DB) A 1 * 
Penal Code d ” Acl,on ,S protected u “ d « S. 89, 
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by the school teacher was not also placed on record 
and the Court could not take judicial notice of them 
till they were proved in the manner provided tor or 
under S._7S of the Evidence Act. 1954 N L J 434 and 
AIR 1956 M B 138. Toll. Being merely executive 
instructions they could not overrule the clear provi¬ 
sions of Ss. 88 and 89 cf the Penal Code. There could 
not be any doubt that Ss. bS and 89 directly applied 
to the ca<e and the principle of S. S9 ot the Penal 
Code wauld be available even to a case of a child 
above the age of 12 vears as that of the student in the 
case. AIR 1922 Mad 200. AIR 1949 Bom 220 and 
AIR 1962 Mad 2Id. Foil. The principle which applied 
both in India and in England was that when a child 
was sent by his parent or guardian to a school, the 
parent or guardian must be held to have given an 
implied consent to its being under the discipline and 
control of the school authority and to the infliction 
of such reasonable punishment as might be necessary 
for purposes of a school discipline and for correcting 
the child. It the beating had been brutal or tie 
punishment had been administered in a reckless 
manner without having due care and caution to the 
safety of the student the teacher could not claim the 
benefit of protection under S. 88 of the Penal Code. 
(1938) 3 All E R 517, Dist. 1963 \I PLJ (Notes) 172. 

——Ss. SS, S9—Applicability — School teacher admi¬ 
nistering corporal punishment to pupil — Teacher s 
right to benefit of exceptions under Ss. 88 aud 89 
will depend on nature and severity of punishment 
inflicted. 

Where a teacher exceeds the authority and inflicts 
such harm to the pupil as may be considered to be 
unreasonable and immoderate, he would naturally 
lose the benefit of the exceptions in the form of Ss. 88 
and 89. Whether he is entitled to the benedt of the 
exceptions or not in a given case will depend upon 
the particular nature, extent and seventy of the 
punishment inflicted. The principle of S. 89 would 
be available even to a case of a child above the age 
of 12 vsar<. AIR 1922 Mad 291) : 42 M L J 460 and 
AIR 1949 Bom 226, Rel. on. 1961 Mad W N 710 : 
19G2 All Cri R 72 : 19G2 All W R (Sup) 27 : 19G2 (1) 
Cri L J 727 x AIR 19G2 Mad 21G (218) (Prs 5, G). 

SECTION 89 

-Ss. 89 and 88—Punishment to a student for mischief 

by his teacher is not an otfence punishable under 
Penal Code — Action is protected under S. 89, Penal 
Code. See Penal Code (45 of 1S0O), S. 88. 1963 
M P L J (Notes) 172. 

-Ss. 89, 88—Applicability — School teacher admi¬ 
nistering corporal punishment to pupil — Teacher’s 
right to benedt of exceptions under Ss. 88 and 89 
will depend on nature and severity of punishment 
inflicted. See Penal Code (1860), S. 88. 1962 (1) Cri 
L J 727 : AIR 1962 Mad 21G. 

SECTION 90 

-Ss. 90, 378, 410—Theft — Consent, meaning of — 

Delivery of goods mentioned in railway luggage 
ticket — Persons taking delivery not entitled to do 
so — Delivery by Railway clerk under misconception 
that persons taking delivery were entitled to take it 
—Ingredients of theft* established — Persons found 
in possession of such goods soon after delivery can 
be presumed to be in possession of stolen property — 
Evidence Act (1872), S. 114, Ulus. (a). 

A consent given on a misrepresentation of facts is 
one given un£er a rniscooception of facts within the 
meaning of S. 99, and would not be a valid consent 
as contemplated under the Penal Code. Where deli¬ 
very of the goods •mentioned in a luggage ticket 
issued on a passenger ticket by the railway is normally 
given by the luggage clerk to the bearer on the mere 


production of the luggage ticket and delivery of such 
goods was taken from the luggage clerk on produc¬ 
tion of the luggage ticket by some persons who had 
no right to those goods and were not entitled to take 
delivery of the same, it is clear that the luggage clerk, 
who was in par session of the goods on behalf of the 
real owner, agreed to deliver the goods against the 
luggage ticket under a misconception of tacts, viz., 
the persons taking delivery were entitled to take it, 
and there could he no doubt that the persons taking 
delivery knew that the railway clerk consented to 
give delivery under such misconception of facts. 
Thus, all the ingredients required for a theft are 
established and the accused found in possession of 
^uch goods soon alter the theft was committed, i.e., 
s.»on after the delivery of the goods in question was 
taken from the luggage clerk, must be presumed to 
be in pjssession of stolen property, under Ulus, (a) of 
S. 114. Evidence Act. ILR 36 Ma i 453 and AIR 1916 
Lab 414 and AIR 1930 Rang 114 and ILR 1 Bom G10, 
Rel. on. 64 Bom L II "SS : 1963 Mah L J 157 : ILR 
(1962) Bom 755:1963(1) Cri L J 573 : AIR 1963 
B on 74 (77, 7S) (Pt A) (Prs 11, 12) (DB). 

-Ss. 90. 300, Exception 5, 302 and 304 (Part I) — 

Applicability — Wile agreeing to suffer death at the 
hand cf husband—Husband killing wife —Offence— 
Sentence—Ss. 300, Excep. 5, 302 and 304. 

The accused was a student of Class X. He had 
railed at the annual examination for three years in 
succession. His wife, aged 19, was a literate woman. 
The accused was very much upset at these failures 
and took his last failure so much to heart that he 
decided to end his life and informed the wife of his 
decision. His wife asked him to first kill her and then 
kill himself. In accordance with the fact the accused 
killed hii wife and was arrested before he could kill 
himself. 

Held, that the deceased did not give consent under 
fear of injury of under a misconception of fact and, 
therefore, the accused was guilty under S. 304. first 
part, and not under S. 302. Held, further that, in the 
circumstances of the ca>e, a lenient view of the case- 
should be taken and the accused should be sentenced 
to 5 years’ rigorous imprisonment. 1958 B L J R 60 : 
1958 All W R (Sup) 61 : 1958 All L I (Rev) 56: 1958 
Cri L J 548 : 1958 All Cri R 207 : AIR 1958 Pat 190 
(193) (Pt C) (Pr 14) (DB). 

SECTION 93 

-Ss. 93, 97, 103, 104, 302, 304 Part 1 — Accused 

exercising right, attacked by prosecution party — 
Accused have right of private defence — Exceeding 
the right — Death caused — Offence. See Penal Code 
(1860), S. 97. (1962) 2 Ker L R 466:1962 Ker 
L T 868. 

SECTION 94 

-S. 94 — Applicability — Intention — Statement 

made in Court — Accused acting under compulsion 
—Liability for offence. 

To base a conviction of the accused solely on his 
stitement in court the statement has to be accepted 
as a whole. Where the only statements which can go 
against the accused in his statements before the 
Sessions Couit were that he awakened the deceased 
of the asking of A. But he did not know A’s purpose 
aud that he accompanied the deceased and A to a 
grove and there being threatened by others who were 
there held the life of the deceased while one of these 
others killed him: Held that the statement w as insuffi¬ 
cient to hold that the accused committed the murder 
of the deceased. See Criminal P. C. (1898), S. 342. 
1957 Cri L J 344 : AIR 1957 All 184 (DB). 

^Overruled on another poiut in AIR 1906 All 192.] 

-S. 94—Applicability—Intention — Accused mem¬ 
ber of unlawful assembly under duress—If can be 
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convicted of rioting—He would be protected by S. 94. 
See Penal Code (1800), S. 146. 1957 Cri L J 344: AIR 
1957 All 184 <DB>. 

[Overruled on another point in AIR 1966 All 192.] 

—S. 94—Intention—Offence under S. 201—Circum¬ 
stances indie iting continuance of eifect of original 
threat — Effect. Accused cannot be convicted of 
offence under S. 201, Penal Code although he did not 
state that threat was again at the time of carrying the 
dead bodv. 1957 Cri L J 344 : AIR 1957 All 1S4 
(Pt F) (DB). 

[Overruled on mother point in AIR 1900 All 192.] 

—S. 94—Cancellation of permit — Effect. 

Where the owner of a Motor Vehicle is prosecuted 
under S. 123 of the Motor Vehicles Act, he is prose¬ 
cuted tor an offence whereas an action is taken 
against the permit holder under S. 60 of the Act if 
involves only the departmental control. The suspen¬ 
sion or revocation of the conditions of permit does 
not amount to a punishment for an offence. There is 
no question of the petitioner being entitled to the 
benehts of the exceptions provided for under S. 94, 
Penal Code. See Motor Vehicles Act (4 of 1939). S. 60. 
(1957) 2 Andh W R 29G : (1957) Mad L J (Cr) 507. 

-Ss. 94, 477A — Falsification of accounts bv clerk 
under President’s order-Fear whether defence. 

The law allows fear as a reason for acquittal in 
cases of offences only if there is fear of instant death 
or instant grievous hurt. The plea is not available to 
a clerk who alleges to have committed the offence 
under S. 47* A, Penal Code, under the orders of the 

j t he T 3! lhere is n0 such fear. 

w 9 \i 1 ooV M ?&. 1 ; OT : ;>2 Cri L J 1093 : 1951 Mad 
'V N 384 i 19ol Mad W N (Cri) 112 : 64 M Q{ 1 i \v 

445 : AIR 1951 Mad 894 (895) (Pt B) ( Pr 3). 

SECTION 95 

S. 95- Order under Epidemic Diseases Act (1897). 
b. 2 preventing entry of pilgrims from outside flock- 
ing in Mela area unless they had got inoculated 
against cholera—Order not making inoculation com- 

S S n r /.!° ( h 1D ^ ab . 1,an u? f L ar ! a but auth orising com. 

petrnt authority to ask inhabitants to get themselves 

Hp a C Uh at niR° r Cave 8rea 0Dly iQ exceptional cases- 
flni Olhcer preventing entry of accused, inhabi. 
! a j 1 ° f R- 83 ’ CSS he j g0t himse ‘ f inoculated—Accus. 

nnl fh« h,ng °.k C . er and ® nt0riD 8 in area—Prosecution 
not showing that accused was asked not to remain in 

s oSSit 

1965°Ml^Criis r 85 t^lQe^Al^W R^(HC)^69^' 353 ‘ 

bre u aoh of provisions of Drugs 

Drugs 

0(f a Lp\liA Ap i ) .!l Cab l lily ~ 02ence under S. 504 - 
19o5 Assam 211 (213) ( Pt Cj (P r 8) (DB). ' ‘ 

^f.;Sif 1 5 or Prineiplt of s - 95 - w "^ 

curallex ‘ Thffhf 1 ’? 3 *!? 5 ° f ,aw is de ^nimis non 

p£t& a iolX , . t f 1 col ,l i s . a iT ed '3 ■ 

288(288)(Pr3).’ 54 Cn L J 800 1 A IR 1954 Cal 


-S. 95—Interruption at public meeting — N’o alle¬ 
gation of common injury, danger or annoyance caus¬ 
ed to public — Prosecution for offence under S. 290 
quashed. See Penal Code (180.)), S. 2^0. 1902 Mad 
LI (Cri) 185: 1901 Ker L J 9G : 

(1961) 1 Ker LR 205. 


^ / V# A ’'V v A \ « 

196 L Ker LT 10U : 


-S. 95 — Applicability — Theft of cheque of no 

value. See Penal Code (1S60), S. 379. 1955 Cri L J 
816: AIR 1955 Mad 264. 

-Ss. 95. 341 — Wrongful restraint—It is doubtful 

whether, without physical obstruclion, by mere words, 
a person commits offence under S. 341 — Even if it is 
considered offence S. 95 applies. See tenal Code 
(I860), S. 341. 52 Cri L J 716 (1): A I R 1951 Mad 
759. 

-S. 95—Advocate uttering insulting words against 

witness in cross-examination—Court stopping further 
cross-examination — Enmity between Advocate and 
witness — Held, case was not covered bv S. 95 but 
Advocate could be validly convicted under S. 504. 
See Peuai Code HSnO). S. 504. 1961 (2) Cri L J 692 : 
A I R 1964 Mys 285 (DB). J 

-S. 93—Applicability. 

Section has no application unless the act in ques¬ 
tion amounts to an offence under the Code. 1953 
Na* E J 357 : 1953 Cri L J SOI : I L R (1953) Nag 
639: A I R 19o3 Nag 141 (142) (Pt A) (Pr 6) (DB). 

S. 95—p us h on nec k jf p Un i s hable as hurt—Held 
assuming that push was no hurt, accused would still 
be punishable under S. 353. (1965) 31 Cut L T Sol. 

® 5 | ftn r d l 61 7o Railway ""lot demanding and 

R - ™ - 

SECIIONS 96 TO 106 
SYNOPSIS 

(Penal Code (45 of 1860), Ss. 96 to 106.). 

1. Right of private defence — S. 96. 

(A) Both parties determined to fight. 

(B) Plea of. 

See also Note 8 (G). 

(C) Onus. 

S ”>M E| '° d 

2. Private defence of body — S. 97. 

(A) “Body of any other person." 

(B) Right, when not available. 

3. Private defence of property. 

(A) Right, when not available. 

(B) Defence of other people’s property, 
tw trespasser in possession. 

See Note 3. 

4. Right of private defence against act of 
person of unsound mind or of n er <n„ 
under misapprehension—S. 9S. 

5 ' R, ' Sht ote ate defence •Cinst’act 
... r , ot publlc servant-S. 99. 

(A) Explanation 1 to S. 99 

See also Note 6. 
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S. P ight of private defence of body when 
extends to causing death or aLy other 
harm—S. 100. 

See also Note 6. 

(A) No apprehension of death — Illustrative 

cases. 

(B) Assault with intention of gratifying un¬ 
natural lust. 

(C) Assault with intention of kidnapping or 
abduction. 

(D) Plea of. 

See also Note 1 (B). 

(E) Onus. 

See also Note 1 tC). 

9. Right of defence of bodv, when extends 
to causing harm other than death or 
grievous hurt — S. 101. 

JO. Commencement and continuance of right 
of private defence of body—S. 102. 

See also Notes 0 and 8. 

11. Right of private defence of property 

when extends to causing death—S. 103. 

See also Note 8. 

12. Right of private defence of property, 

when extends to causing harm other 
than death or grievous hurt—S. 104. 

See also Note 6. 

13. Commencement and continuance of 

right ol private defence of property 
- S. 105. 


1. Right of private defence—S. 96. 

A) Both parties determined to fight. 

(F) Plea of. 

See also Note 8 (G). 

(C) Onus. 

See also Note 8 (E) and Evidence Act (1872), 
S. 105. 


1, Right of private defence—S. 90. 

_Ss. 90. 141. 146—'Vindication of rights by use of 

iorce—If a party is forced to maintain or defend his 
rights, it caunot be said that he was determined to 
vindicate bis right by show or use of force. See Penal 
Code (I860), S. 141. 51 Cri L J 1057 : AIR 1950 F C 
80. 

_S.90-*rms Act (1959), S. 19 (f) — Person using 

gun of his father to ward off imminent and serious 
danger to his life—Plea of self-defence—Conviction 
under S. 19 (f) not proper. 

Where a person who was faced with a real and 
serious danger to his life and property fired from the 
'»un of his father and thereby successfully warded oft 
that danger he is completely protected under S. 96, 
I P. C , and his conviction under S. 19(f) of the 
Arms Act cannot be sustained. 19G4 All W R (HC) 
385 : 19C4 All Cr R 2G3. 

•-S. 9G — Criminal P. C. (189S), Ss. 59. 46 — 

Dacoits have no right to shoot private persons in self- 
defence who are chasing them in an attempt to arrest 
them. See Criminal P. C. (1698), Ss. 59, 40. AIR l9ol 
All 3 (FB). 

-S. 9G - Criminal P. C. (1898). S. 297-Misdirec¬ 
tion regarding right of private defence. See Crim na 
P C. (1898), §. 297. 1957 Cri L J 51 : AIR 1957 Cal 
18 (DB). 


-Ss. 96-106, 302 and 97—Right of private defence 

—Object and effect of. 

The right of private defence has been provided for 
self-protection. Therefore, if by exercise of this right 


a person escapes death or grievous hurt it cannot be 
said that he had no apprehension that such a conse¬ 
quence would follow even if he did not act in self- 
defence. other circumstances have also to he consi¬ 
dered. See Penal Code (i860S. 97. 1958 M P L J 
(Note?) 119. 

—Ss 97 and 99 — Aoplicibility discussed. See 
Penal Code (180U), S. 332. 1961 (2) Cri LJ 504 
(Manipur). 

-Ss. 97.99 -Premeditated attack—What constitutes 

—Merely taking precaution is different from premedi¬ 
tation. (1961) 30 J D 26 s 27 Cut LT 337. 

-Ss 96 and 504 -Scope—Abuses and right of pri¬ 
vate defence— Tnere is no provision in the Penal Code 
where an accused person can be excused for insulting 
outburst of abuses in theexercise of the alleged right 
of private defence. See Penal Cade (1S0O), S >504. 1959 
Cri L J 1096 : AIR 1959 Orissa 155 (157) (Pt B) 
(Pr 4). 

-S. 99 — Right of private defence against mere 

threat. 

Mere threat, not carried out, and later completely 
abandoned, followed by retracing of steps by the 
threatener would not justify an assault from the per¬ 
son threatened, as he must have been convinced that 
the person threatening did not mean to carry out the 
empty threat. Such a course is no longer necessary 
for his defence.*(’5i) 17 Cut LT 220 s AIR 1952 
Orissa 37 (40; (Pt D) (Pr 7) (DB). 

-Ss. 96, 106, Pre. — Private defence of person and 

property—Interpretation—Use of English precedents 
not to be permitted : Observations of Ross J., in AIR 
1920 Pat 433, Dissented from. See Penal Code (1860), 
Preamble. 1959 Cri L J 71 1 AIR 1959 Pat 22 (DB). 

-S. 90 — Deceased constructing Bhuskar on his 

own land — Accused asking to stop construction 
which deceased refused — Accused then demo¬ 
lishing nad belonging to deceased—Deceased protest¬ 
ing—Accused then striking a bhala blow on chest of 
deceased—Held, that accused being aggressor had no 
right of private defence. 51 Cri L J 331 : ILR 28 Pat 
762 t AIR 1950 Pat 44 (45) (Pt B) (Pr 7) (DB). 

-S. 96- Bight of private defence — No apprehen¬ 
sion to accused of any injury—No right of private de¬ 
fence. AIR 1955 N U C (Raj) 494. 

1 (A). Both parties determined to fight. 

•-S. 96-Applicability — Free fight-Unlawful 

assembly—S. 141. 

A free fight is "when both sides mean to tight from 
the start, go out to fight and there is a pitched battle. 
The question of who attacks and who defends in 
such a fight is wholly immaterial and depends ou the 
tactics adopted by the rival commanders.” 

Held, that there could be no question of a free fight 
when there was a clear finding of the High Court 
that Anjaninmdan’s party were the aggressors. Hav¬ 
ing regard to the finding reached by the High Caurt 
that the riot took place at the narrow path as a result 
of the dispute about the Nepali pilgrim and the fur¬ 
ther fact that GajanandN party received more numer¬ 
ous injuries one of which was fatal; it was obvious 
that Gajanand’s party could not be said to have con¬ 
stituted an unlawful assembly. Gajanand’s party was 
engaged in the peaceful pursuit of worship at their 
own takhat and was busy attending to the Puja for 
the Nepali pilgrim At that point of time they were 
not members of an unlawful assembly. There was no 
material to justify the conclusion that they became 
members of the unlawful assembly at any time there¬ 
after. 

It was the party of Anjaninandan who left their 
place and came to Gajanani’s takhat; presumably 
raising a dispute over the offerings made by the 
Nepali pilgrim. They came armed with deadly wea- 



PEN AL CODE (1560), Ss. 93 to 106, Note 1 (A) 


pons and one of them inflicted a severe bio v on one 
Sukkhu on Gajaoand's side which rewind in his 
death and others received as .i*iny as 27 *ertuus 
injuries, in the e circa m tanca> it was n »t pussi-ile to 
suggest that both part»e> wen- ore- cter i.in-d fora 
trial of strength an i had ilree Gg'v. Gijan mJ’s party 
were the wont sufferers and though they also inflict¬ 
ed injures on the other si k; they di i s • in the exer¬ 
cise of their rig it of self delence VR 1931 Lih 513, 
Approved. Giiifiaiid v. State of U P. 1934 Cri Lj 
1746 j \IH 1954 S C 695 tG9 i) (Pt \) (Pr 5, (D3). 

-Ss 97, 99—Question of aggression. 

The number of im iries i not always a safe crite- 
rion for determining ihe question of aggression. 1959 
Cri L J 1253 i AIR 1959 All G9U (092) (Pt B> (Pr 16) 
(DB). 

-S. 9G—Right of private defence—Free fight. 

There could be no question of a fre^ fight when 
there was a clear Killing of the Session? Jidge.that 
it was comolainanl’s pirty which hid been the 
aggressor. Tn^ right to take water ou tho diteof 
occurrence vested m the accused and he was in tho 
enj>yment of that light. He went there armed with 
a rifle on having been apprthensi/e of tile fact that 
the other party would reach there with arms and 
reinforcement; he was perfectly ju'tiG d to wait there 
in readiness to defend his pioperty or the r got from 
the expected aggr^sion from the other side. It was 
not a case win-re the enjoyment ol a right was not to 
be protected or defeodeJ ; nor wa^ it a ca*e where 
the accused and his party cnen could be said to have 
gone to the spot to measure their stiength, and the 
protection of property or right was a mere pretext 
A I R 1954 S C G95. Foil. 19.,3 Cri L J 129 : A 1 R 
1958 All 90 (95) (Pt C) iPr 14) (DB). 

*r—149- 304 — Applicability — Both parties 
determine to fight -No right of private defence. AIR 
1955 NIIC (All) 2713. 

-Ss 96, 34, 147, 304, Part II and 325 — Evidence 
Act (1872), S 105—Dispute over possession ol land — 
Hght -One party receiving grievous iujuries resulting 
in death of one p*rson • Party of accused n-criving 
minor injuries-Plea that accused puty was attacked 
not established—Assembly held nat unlawlul—R ght 
of private defence did not m e - \b>ence ol preme- 
ditation — Conviction under S. 3l)4 hdd nut mam- 
tamab e. See Penal Code (I8lt)), S. 34. 52 Cri L f 
209 : A I R 1951 Assam 4S (DB). J 

S. 9G -Free fight—Right of private defence. 

In a free fight where b.th part.es iuteud to attack 

nl 0 M er r th - e, nrn ld be uo right oI private defence. 
(1960)1 Cuj HCR 134* (i960) 1 Gui L R 157* 

}p^R\Iyyr \ 1 L J 54(2j S AI R 1961 Cui * l 1 ') l Ft B > 

(rr o) (UR). 

— -S. 9G—Applicability—Aggressive party - Who is 
-Unpreparedness for attock is the best proof of non- 
aggressiveness I960 Ker L T 965. 

t “ B ‘ght of private defence— 

Two parties involved in fight - Court mu>t ascertain 
who started it and who gave the first blow - Hie 
party meeting the aggression must be deemed to hive 
act^ed in self-defence. AIR 1955 NUC (Nladh 0) 

^hhina 6 ^I> Part 2 ° f deceased 'W ^ors - Accused 

olfnnpl d r.h d *^ eieiy 10 de,uU "No pre- 

& ^ s o cheme J>l fighting the other party maUe by 

party of accused — Doctrine of tree bglir wll not 

69§ f il964 S 1 ** ° u l ' 0d lNlart W N 

?Ill n 1 ? 6 ^. 1 , M-d L J 41 , 1964 Ma . L J iCri. 47 , 

,A18 1914 w,d 418 >«"» 
®l~ &, p . ule . as .‘°, land - Both sides going 


—Accused having ample time to have recourse to 
public authorities - Cmaot exercise right of private 
de’euccof propeity. AIR 1948 Pat 294, Foil. 1959 
B L J R 92 

-S 99 — Deliberate fight in assertion of rival 

cl urns — No right of private defence can be claimed. 

A 1 R 1935 N U C (Pat) 2498. 

-S. 9G — Right of private defence — Two parties 

arming themselves lor a fight to euf>rce their sup. 
p'sed right of possession to field - Fight started in 
preseuce of p lice and despite their attempts to pre¬ 
vent it and iclliog parties not to fight - No cron on 
laud nor any urgency about ploughing the field— 
Ruth panics held were in the wrong in fighting and 
both were unlawful assemblies — There was no right 
of oiivate defence on the part of either. AIR 1951 
rot 478 (477) iPt E) (Pr 17) (DB). 

——S. $6-Free fight—What is—Free fight between 
the parties—None of them can claim right of private 
defence -Exception 

II two enemies, ea:h shown to be determined to 
injure the other, meet suddenly and goto fight, it 
will be hardly proper to dispute the existence of a 
free fight and to assume right of private defence for 
both the parties. Ft mu*t be reraenberei that the 
right ol priviie defence is one of defence and not 
one of punishment or retaliation. While the grant of 
the right is intended fo discourage cowardice ac d meek 
submission to aggression it Cannot be extended to 
encourage private wirfareandto substtute lor the 
decision of ihe Courts the decisiou by the use of 
weapons. 1963 Raj L \V 436 and A f R L931 Lih 513 
and A I R 1954 S C £95, Ref. to; A I R 1957 S C4S9 
and A f R 1935 Ail 433 aud A I R L934 Lih 5.2 and 
AIR 1943 Mad 492, Rel. on. A mo e appropriate 
test to determine whether a fight is a free oue or not, 
is that bith the parties should voluntarily enter iuto 
a fight and there should be a mutual intent to harm 
each oilier. A dosi.e to fight aud a mutual iutent to 
harm each other will easily be entertained at t ie spur 
of the moment and the resulting fight will certainly 
be a free fight Cases may arise where in the case of 
a sudd<n fight between two persons one of them may 
decline froo a further fight and retreat as far as he 
can with safety aud then faced with a dangerous 
situation causing reasonable apprehension of dea’h or 
grievous hurt, recourses to violeued, he can certainly 
claim the right of private defence. But the conten¬ 
tion that a sudden aud unpremeditated fignt can 
never ba a freo fight cannot be accepted. Held, on 
tacts ol tho case, that the fight between the pities 
was itee and none of them could claim right of 
private defence 1965 Raj L WGO: 1965 ill Cri I 1 
4T6 MLR (1965)15 Raj 174 AIR 1965 Rai 74 
(76, 77, 76) (Pt A) (Pr s 7, 8, 12, 19). 1 * 

1 (BJ. Plea of. 

See also Note 6 (C). 

-?;, 9 ®.r ill ? h J se, JHS fcnce - Bi «to need not be 

specifically , leaded-Evidence Act (1872», S. 105. 

Even though the plec of self-defence may not have 
bee*/, taken o> the accu.ed specifically, it is open to 
thu Court, il on u proper app aisal 0 t the evidence, 
it comes to the Cone u>ion that the injury caused bv 
the accused was inflicted at a tune whn, was 
haying reasonable appr, hensioi. of a grieve injury 
being caused to him by the debased to give him the 
benefit ol doubt: A I R 192 S Cal 700 he d no, gold 
law in view of Lter docuious. A [ R 1930 C i^n 
and A I R 15)41 All 4 -2 ,FB, and A I ft wg) Hi 
and A l K 15)60 All 22J and 1964 Ail W 1( (| Q f* } 
and Cii Appeal No. S43of 1964 dated 2°,ul 1 a L?« 

(AIIL.B.). Rel. on. 1965 All L J >)77 , .fe Al\ 
W B ill C) 711: 1965 All Cr R 486 : 1906 Cr i L j 
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503: ILK (1^65)2 All S50 : A I R I960 All 214 
(246) (PI B) (Fr 10) (DB). 

-Ss 9S. 99 — Private defence — Pica of—Duly of 

Court—Onus. 

The right of private defence mu^t not he assumed. 
The party claiming the right ol private dtfence has 
to establish that claim. A here it is a definite case ot 
the accused persons that they were chased and beaten 
by the men of the opposite party and accused persons 
raise the pka of private defence the court is ho >nd to 
decide the question ol private deler.ee it is not neces¬ 
sary for the accused *o produce witnesses in defence 
for making out a case of private deteLce. It is possible 
for the deter ce to make out a case ol private defence 
from the circumstances of the case. AIR 1957 S C 
409, Applied. 

Held, on evidence that there was a reasonable ap. 
prehension ot the accused receiving grievous hurts as 
a result of the attack by the men ol the opposite 
party. The right ot private defence ot person, there¬ 
fore, extended to the voluntary cau? it g of death. The 
accused or any of them could not be onvicted for 
any offence. I960 All W R (HC) 173 : I960 All Crt 
R 131 : I960 All L J 234. 

_6 — Plea of exercise of right of private de¬ 
fence of person or property - (Evidence Act (IS72), 

ftts^now well settled that in taking a plea of excr- 
cise of the right of private defence ot person or pro¬ 
perty an accused person need not take it speci¬ 
fically or in so many terms nor need he adduce any 
evidence on his own hehall for substantiating such a 
plei lie may elicit such facts aud circumstajees 
tromthccross-examination of prosecution «itne ses as 
mav support this plea and utilise them in me ting the 
cave of the prosecution. 1956 All W K (Sup, 10:60 
Cal W N 111. 

_S. 9(5—Criminal P. C. (169S), S. 297 - Misdirec¬ 
tion — -Murder trial - Failure to direct regarding ac¬ 
cused's light of private defence ot person under 
S 100 Penal Code—Effect stateJ—See Criminal P U 
(1898,, S. 297. 1952 Cri L J 12G7 : AIR 1952 Assam 

148 (OB). 

_S 9« - Criminal P. C. (1898), S. 297 - Misdirec¬ 
tion _ plea of private delence—Raising of—A.cus.d 
repudiating complicity in crime - Evidence and cir- 
cumstances showing that such plea could properly oe 
raised Duty ol Sessions Judge-Omission to explain 
to jury Exception H to S 30.. Penal Code and law of 
nrivatc defence i* misdirection - -»ce Criminal P C, 

[SS) s 297. 1962 (1) Cri L j 137 : AIR 19#2 Cal 
35 (DB). 

_S 9G — Applicability - Plea of right of private 

defence is not available to accused pleading alibi. 
55 Cri LI 774 : a IB 1954 Cal 253 (268, (Ft C) 

(Pr 33) (DB). 

_S. 9fi—Plea of private defence —Who can take — 

Onus Evidence Act (18 2). S 1< 5. 

A plea ol the right ot private defence car, be taken 
bv a person who admits the ad changed against him, 
but pleads an excuse. If a person, however, states 
that he had not done the act at all, it is difficult to 
see how at the same time the ques ion ot a right ot 
private defence would arise. W hither or not au ac. 
cused person, t,king a plea ol the right of private 
delence is to prove it in the same manner as the pro¬ 
secution is required to prove its case or whether a 
lower standard of proot would sulhee the accused 
inu.t, at least, make a case out of *hich a plea of the 
right of private dtler.ee migbt arise. 

It is true that an accustd person taking the plea ot 
the right of private defence is not requ.ied to call 
evidence but can establish that plea by relerence to 
circumstances tianspiiing from the prosecution evi¬ 


dence itself. But the question in such a case would 
be a question ot assessing the true effect of the prose¬ 
cution evi lence and not a question ot the accused 
discharging anv burden 1952 Cri L J 1-127 : AIR 
1952 Cal 621 (624) (Ft A) Prs 8, 9) (DB). 

-S. 96 - Criminal P. C. (1893), S 297 Defence 

that accused not responsible tor killing — No ques¬ 
tion ot right of private delence irises — Direction to 
jury to consider question of right of private dtfencc 
in alternative - See Criminal P C. (189S), S. 297, 51 
Cri L J 15SI : AIR 1951 Cal 212 (DB). 

— S. 9G—Pica of self-defeoee. 

Although the accused has not raised a plea of self- 
defence at all it is open to him to plead self-defence, 
ia case theie is evidence on record Drought out either 
in examination of witnesses or their cross-examination 
or in any other shape or form, to suoport such a plea. 
(1062* 3 Cuj L « 152: 1962 (l) Cri L J 717 : AIR 
19 o 2 Cuj 203 (207) (Ft B) (Pr 21) (DB). 

-S 9 > -Tlea not raised in statement under S. 342 

Criminal P. C — (Criminal P. C. (189S), S. 342). 

Even though the accused has not stated in his 
statement linger S. 342, Criminal P. C., that his act 
was in exercise of his right o' private defence, he 
would be entitled ta this defence provide 1 it can be 
established from the evidence on recorJ. ILR (1956) 
Ilyd 143. 

-S. 96 — Pica of self-defence — Accused totally 

denying having hit deceased. 

Even where the accused in their statements totally 
deny having hit and killed the deceased, ri there is 
sufficient evidence to show thit their actions come 
under sell-delence, they cannot be denied the benefit 
of this pri\ilege. 1952 Cri LJ 572 : AIR 1952 11yd 
55 (57) (Pt C) (Pr 16) (DB). 

-S # 97—Right of self dt fence—Need not be speci¬ 
fically pleaded — Pier can he established from prose¬ 
cution evidence. AIR 1960 Kcr 253 (259) (Pt A) 
(Pr 5) (DB). 

-S 96 — Accused not pleading private defence — 

Evidence disclosing exercising of the right—Accused 
is entit ed to «ts benefit - See Evidence Act \1872), 
S. 105. 1959 Ker L J 1313. 

_S 99-Prosecution evidence insufficient — Right 

of accused to make out case of private defence — Ex¬ 
press plea cf private defence nor taken — Accused is 
not precluded from making out such defence on 
Insis ol prosecution evidence itself — But this does 
not mean that prosecution can succeed even if the 
evidence is insufficient to prove the case S< e Crimi¬ 
nal P C. (189V), S. 307. 195S Cri LJ 509 s AIR 
195S Kcr74 (DB). 

-S. 9G — Right of private defence — Accused not 

specifically pleading right of sell-defence — Court 
should not conclude that the plei was not available 
to accused to any degree. Se* Penal G>de (lo r 0), 
S. 300. 1957 Cri L J G35 : AIR 1957 Kcr 53 (DB). 

-S. 9G-Private defence- No specific plea-Facts 

proved making out defence—Effect. 

Though the accused may deny having beaten the 
complainant he m.y aot sp c-ficdll) plead any excep¬ 
tion (i. e ) private defence. But if the proved ci. cum¬ 
stances make out au explanation he is entit ed to an 
acquittal. AIR 1951 Kut U { U) (Pt B) (Pr 7). 

-S. 96 — Surrounding circumstances rendering it 

bkely that accused might have acted in exercise ot 
bis right ol private dele nee-Omlssi >n on part ot pro- 

stcuton to txplain the injuries on the person of the 

accused would normally be treate ■ as a circumstance 
favourable to the delence. 1960 Jab L J /55 ; I960 
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MPII 12*33 : i960 M P C 754 : I L R (I9GI) Madh 
Pra S73. 

-S. 100- Pie* of self-defence — Du?v of Court. 

If the plea of self, lefetce U fakei. the duty of the 
Cour is to show i.i its judgment the circu*n^tince in 
which the right is said to hive >?en exercised. Merely 
saving that the accuse l has evceeJed the right of 
self defenc .* without sh )wiDg the circtim>tmces in 
which he acted is not proper. 195 3 Jab L 1 257. 

-S. 93 — Right of self-defence*— Specific plea — 

Necessity. 

Plea of right of self-defence need not betaken 
•specifically, but th re should be circumstances to 
raise such an inference Or even reasonable doubt in 
favour of the accused that they mitfht have in fact 
acted in exercise of their riaht of privite defence. 
(1958) 2 Andh W B G27 : 195S \! L J (Cr) 942. 

-S. 97—Plea nf private defence — Accused plead¬ 
ing alibi—Plea if available. 

A plea of self defence is inconsistent with the 
express plea of alibi raised by the accused However 
if on tho manual pi iced on record, the plea of 
private defence could b° mule out consistent with 
the provisions of 105, Evidence Act. there is no 
justification for denying the benefit of »t to tho 
accused. 19G1 (It Cr L J 403:3d MvsLJ 995. 
ILR (19G0) M>s 12G i A I R 1961 Mys 74 (SO; (Pt C) 
(Pr 50) (OB). 

——Ss. 97, 149 — Common plea of self-defence by 
five or more accused—Effect of. 

The p’ea of self-defence means that the harm which 
the accused had inflicted on the alleged aggressors 
is not an olFence because the circumstances entitled 
them o exercise the right of self-defence. If. th ere¬ 
fore the pie i of self-defence fails, the harm so caused 
would undoubtedly be a punishable olFence. It, in 
addition, five or more accused have acted in concert 
in the purported exercise of the right of self-defence 
to which they were not entitled, there is no escape 
from the conclusion that they together coadituted 
an unlawful assembly with the common object of 
committing the olFence comtitued by the harm 
inflicted oy them Such an admission is implicit in 
the plea of self-defence, i960 Cr L J 1472 . 3M \U$ 
LJ 701: 1961 Mad L J (Cri) 374 ; l L Ril960i M ys 
60S : AIR I960 Mys 294 (215) (Pt A) (Pr 24) (DB). 

-S 93-Plea of private defence not taken in trial 

Court—rhi- will not prevent High Court in appeal from 
giving benefit of such defence to the accused if evi¬ 
dence supports it. ILR (195 1 ) Mys 445 : A I R 1952 
M)S 10 (Pt A) iPr 5) (DB). 

—S. 9G - Accused denying attack cannot claim right 
of private delence. A I R 1954 Nag 126 (127) (Pt A) 
(Pr 9), 

-—S. 96-Private defcnce-Absence of plea-Ques¬ 
tion can be gune iato from proved facts. 

The question of right of private defence can be 
examined from proved facts of a case evei though 
the accused ha t failed to t*ke any specific plea to 
that effect. (1903) 29 Cut LT 488. 

—S. 96 -Private defence— Rea«pnable doubt as to 
existence of-Accused cannot get be'hefit^Plea must 

fail. * * - — « _ _ 

If v there is reasonable doubt of the existence of 
private defence the plea must fall. ’ 

The deceased who'was running away with the split 
bamboo was being pirsued by the accused with a 
wooden pole in hand. When the accused shouted 
that he would kill the deceased, the latter turned 
round and gave a stroke on the herd of the accused 
with the split bamboo whereafter the accused gave a 


stroke rm ihe heal of the dfCfr-^ *! with the c 

result of which die deceased tell down, and while 
he was trying to get up the accused gave further 2 
or 3 bl mvs on the h-^a J whi .h n**ul ed in the deitk 
of the Jcceasei. It was suggested tint there was z 
quarrel in thr house o f t e deceased and (he accused 
pleaded right of private defence. 

He’d, that whatever might Inv-' happened inside 
tho house the accused had no rigV to p'iroie the 
deceased who was running a v-,y. He sought an 
attack on h’mself hy his own thmtcned attack on 
the deceased. The deceased had clearly therefore 
right of private defence to protect his own body 
subject to »he restrictions contained in S. 99,1. P. C. 
The deceased caused only simple injuries and v he 
right, which he had extended ti cau^n; iirv htrm 
other thin death. The assault by the decked on the 
accused was therefore pro(ec*ed by ri^ht of private 
defence of his body and i> not an ofie.ice. The 
deceased hiving committed no offence by assault on 
the accused, the accused had no right of orivale 
defence. (1963) 29 Cut L T 200. 

— S. 9G - Fight of private defence -ft need not be 
pleaded specifically — \ccused can take advantage of 
prosecution evidence. 

The accused persons need not specifi :i\\y plead 
right of private defence. The defence cm build any 
cise out of the prosecution. Thus if from the pro¬ 
secution story such a right of private defeace can be 
made out the iccusfd are no*, precluded from dofoir 
so. AIR 1942 Ma i 245, AIR I960 T C (2, Foil * 

Held that in the circumstances of this case there 
was no right of privateMetence of property or person 
and it did not arise even from tho pros»*cuh‘(»H 
evidence. (19G2) 4 Ori J D 323 : 1 East L R 231. 

—5 96-Right of privile defence - On reviesv of 
all evidence Court left in reasonable douht whe’her 
the circumstances brought tho cise within anv of the' 
general exceptions-Accused is entitled to benefit of 
doubt Co irt having leasomble doubt a. to wheiher 
accused were entitled t, right of private d fence of 
person - Accuse I is entitled to the benefit of such 

iTo , P “ ?s a ; D p B, c aS9s '' s - 5K - a r « 

—S. 97 - Reasonable doubt whether accused is eo- 
titled to beneut of right •>( pnvito defines or oot^ 
Accused is eatitleJ t> get benefit of right. 19-fit n.? 
L W 430 : ILR (>963) 13 Taj 7$9. 8 63 H>i 

I— S ‘ V 0, <K !v \ t « d ' fence not pleaded by 

accused -Thev can still rclv on prosecution evidence 

Rt ? 789 SH nght * 1963 Bsi L W 430 ! ILB U*«nS 

-S. 86- Plea of private defence -Accused chould 
come out with defence squarelv at easiest oppoim„ft v 
—It evidence ol pros.cution itse'f shows that accused 
had such right accused would be given beneffi 
doubt. AIR 1955 NUC(Rai) 295. 8 “ en “‘ « 

-S. $6 — Private defence —Plea of. 

An accused person can under certain circumstance 
be aMowed he benefit of the olea of selt.defouwM 
the basis of prosecution evidence itself whether or 
{“* /Pe/’ 1ll «l | > taken that plea at the frirf. 

fpr s') (DB) ' 1 R lajl Rai 129 (l30 > <P* S 

nTp S :C 7 ri?S , ^367 dOUbt ~ 

was armed wi'h an axe there was no necessity^oc 
use °f aoe and no benefit of doubt cYn 

h f gr 5“e d c °l want of evidence as "owho 
menced the fight. The accused using the »» ^ 


SC- 
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be said to be acting iu self-defence abo. 3 *au L R 
*59: AIP. 1930 San II (II, 12. (Pt II) ( P r i) (DO,. 

--S. 96—Pica of right of prva c defence—It should 

be seen whether accused had been ag^rosor. 

In a ca>? where the accuse 1 d ei U toe right of 
private defence it i* th^ duty <.f the C »urt to see 
whether ’he acc J*ed h <i been the jggre'vor. An ict 
doi e in the exercise of the ri. h of private deftiice is 
iaot an offence and coes not. thei:lore, give rise to 
any right of ^rivite delence in re uni \ I R 1917 
Low Bn, 12 l), Pel on 1955 Ker L T 618 : 1936 Cr 
L ? 279 : A I H 195G T C S9 (89, SO) (Pt \) (Pi 2) 
(DB). 

-99 and 370, Exception *2 — Defence of right 

of sell-defai.ee —Accused letting in no evidence can 
raise it. 

Even if the accused le*s in no evidence he is 
entitled to rais* the pita of self-def-uce provide J 
that cun be • pelltd out from the prosecution evi lei ce. 

51 Cri L I 653 : AIR 1950 TravCo 12 (13) (Ft C) 

(Fr 4) (DB). 


1 (C). Onus. 

See also Note 8 (E) and Evidence Act 1872), S If 5. 

-S. 96 — Pleas of self-defence — Onus od whom. 

indicated. Se-Evidence Ac (1872), S 105. 1961 (1) 
Cri L | 15 : AIR 1961 All 38 (DB) 

-S. 96 — Evidence Act (i ^72), S. 1^5 — Plea of 

private defence — Onus — Evicei.o* — Held no ques. 
Hon of right of private defence arose on f icts of the 
case. See Evidence Act (1872), S. 103. (1962) 2 Andh 

L T 291. 

-S. 96 — Onus — Burden to prove exception — 

Accused need only create reasona >le onV - Burden 
is not the same as on prosecution See Evidence Act 
(1872), S. 105. 55 Cii L J 774: AIR 1951 Cal 25S 
(DB). 

-S. 96 — Right of self defence — Burden of proof. 

Though the accused ha? not actually p’eaded self- 
defence it is oprn to him to show fr< m the pro*ecu. 
tion evidence itself that the accused had caused he 
fatal wound under such circu mtanc s as gave him 
the right of private defen e. The Burden ot proving 
the right of private defence is on the accused. If he 
fails to establish it, he would he criminally resp>ns’ble 
for the injurv caused by him to the dec-a^cd. (1961) 
2 Cuf L R 168 : 1961 t 1 1 C»i I. 157: AIR 1961 Cuj 
11 (15) (Pt D) (Prs 22, 23) (DB). 

— S. 96 — Right of self-defence — Duiation of. 

In order that he right of p iva»e d-*'enci may be 
established, it is not sufficient tor the u,ceysed. M erely 
>o,establish that the right had cnm«m ncel He mu t 
also further establish th^t the right'hid not en ’el In 
other words, in order that • he right ot private defer ce 
may be hdld to have been (Mild shed, it is necessajy 
Jo- the defence to prove that re s u.able apprehension 
which had been’ creat'd in the min i ol the ac :u^ed 
r.s a result of the act of the aggreyor, had continued 
at the time when'he impanel injury was rais'd. 

1961 (1) Cri L J 5 7 : (1961» 2 Cui L R 168: AIR 1961 
Guj 1L (151 (Pt E) (Pr 23) (DB). 

-Ss. 99 and 100 — Ri.ht of private defence of 

person — Bu»den of proof 
When an accused relit son the Exceptions relatirg 
to the right of private defence of person, it is for him 
|o show the circumstances under which he was en¬ 
titled to exercise the right of private d» fence to the 
extent claimed by bin and also to show that the 
circumstances "ere not such a« ti lead one to the 
inference that he had exceeded thp right of private 
delence. (1960) 1 Guj L R 151 : (1901) 2 Guj H CR 
10: 1961 (1) Cri L J 813 (Guj). 


-—Ss. 96. 97 and 100 — Accused putting up plea of 
right of private d<fe ce — Accu ei hiving injuries 
on his body — Necessity in such cues to and out 
who is iggres^or — Prosecution ye-witoesses found 
unreliable — Failure of pra^ecation to call and exa¬ 
mine material witness -Doubt whether defence is not 
probab eanJ true — Benefit c f doubt to be givf-n to 
accused Ste Evid-n;e Act (IS'2). S. 3. 1965 (l)Cri 
L J 173 : AIR 1965 Ker 44 (DB). 

-8. 96 — Plea of justification — Such plea raised 

by accused in his statement under S 342, Criminal 
F C — Burden of pnof is • n accuse ). See Evidence 
Act (1872), 5. 105. 1934 (2) Cri L J 297 : AIR 19G4 
Ker 222. 

—S. 96 — Private defence — Evidence Act (1872), 
S 105 - Sc^pe and ext-nt of presumption under — 
Plea that case tails under general or special excep¬ 
tions in Indian Penal Code Burden is on the accused 

— Stan lard ot proof required, oee Evidence Act 
(1S72), S. 105. 1961 Ker L J 58. 

- S. 96 - Burden of pnof - Self defence, plea of 

— Onus is or. accused—(Evidence Act (1872), s. 105) 

— (Pe >al Co le (I860), S. 300). AIR 1955 NUC (Madh 
B) 1557 (DB). 

-8. 96 — Burden of proof — Plea of self-defence— 

Onus is on accused and is heavy. AIR 1955 NUC 
(Madh R) 1205. 


—‘•s. 97 and 302 — Burden of proof - Reasonable 
doubt arising on evidence and statement under S 342, 
C iornal P. C. — Benefit ol doubt. AIR 1949 Nug 
163. Foil. 1939 M 1> L J (Notes) 101. 


-S. 100 —Plea of self defence — Burden lies on 

accused to prove circum>tances to eriablrih hi* case 
— To disch rrge burden it is sufficient if he makes out 
a prima facie case — Prosecution evidence tewing 
accuse i’s guilt in doubt Court must gi benefit ot 
doubt to accustd and acquit hi n even though he does 
not prove beyond reasonab'e doubt the existence of 
such circumstances Sre Evidence Act (1872). S. 106, 
1984 2f Cri LI 425: AIR 1964 Mad 4 18 (DB). 


-S 97 — Self-defence — Burden of proof. 

Though the plea of self defence need not be speci¬ 
fically pka led but can be pdt out or supported on 
the strength of the material on rtcord, un ler S 105 
of the Evidence Act, the burden of provng the exist¬ 
ence of cir um>tances entitling the a cused to the 
right of self-defence is upon tbe accused and the 
Cou»t ihall presume the absence of such circum- 
stances. ft is therefore, for the accused to place 
necessary material on record either by themselves 
adducing positive evidence or by eliciting necessary 
facts from »he witnesses examined for the prosecu¬ 
tion I960 Cri L J 1472 3s Mys I. J 701 , 1961 Mad 
I I (Cri) 374: ILR 1 1960 M>s 663: AIR I960 Mvs 
294 (296) (Pt B) (Pr 26, (DM). 

-S 96 — Plea of right of private defence. 

Where a plea of right of private d* fence has been 
raised or pleaded by the accused it is *or the accused 
to adduce evidence in support of such plea. (I960) 3S 
Mys L | 603. 

—S. 97 — Right of private defence of property — 
Onus to prove is on accused - Nature of jroof re¬ 
el rired - Making out prima lacic case ol exception— 
Meaning uf - Evidence Act (1872), S. 105. 

Though under S 105. Evi !enc Ac>, the onus is on 
th» accuse i to prove the existence of circumstances 
bringing h'v case within any ol th; general excep¬ 
tions, it i« veil settled tnat the burden on the arched 
is not of tl e sam« nature as one on the prosecution to 
establish existence of the offence beyond reasonable 
doubt The nature of the burden on the accused to 
bring his case within the general exceptions is analog¬ 
ous to that resting on the plaintiff in civil cases. 
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The juristic principle in civil matter is that the prepon. 
derance of probability is the ba .is of success It is 
also well accepted that the accuseo need not prove 
the geueral exception by adducing pjsitive evidence. 
The same can be established through the prosecution 
evidence alsa. If from the entire evidence on record 
it is probable that the defence version may be true, 
they are entitled to a verdict iu their favour e*en 
though the truth of the version might not have been 
proved beyond reasonable doubt. The dictum there¬ 
fore, ‘that the accused need merely make out a priina 
facie case* means nothing else other than that a pre¬ 
ponderance of probability is to be established by the 
accused as in civil cises. 1964 (2) Cri L | t»96 : Aid 
1964 Orissa 262 (265> (Pt C) (Pr 10) (DB). 

-Ss. 96, 97, 350, Exception 2 — Bight of private 

defence — Standard of proof necessary to cstabk.sk 
right 

The* determination of the question whether there 
exists the alleged right of private defence is always a 
question of fact. It is always ihe accepted principle 
that the'tandardof proof necessary on the pirt of the 
prosecution to establish the guilt of the accus d be¬ 
yond all reasonable doubt is not what is required of 
the accused persons to establish their plea under any 
of the general exceptions of the Penal Code. But if 
the Court, after review of the entire evidence on 
record, buds that the plea is a plausible theory and if 
theCourt entertain* a reasonable doubt in its mind as 
to the guilt of the accused, the accused is entitled to 
the benefit even though the accused person has not 
been able to fully establish his plea of self-defence or 
any other plea under the general exceptions in the 
Penal Code. There are two important facts in eveiy 
criminal trial that weigh heavily in favour of an ac¬ 
cused person, one is that the .ccused is entitled to the 
ben-ht of every reasonable doubt and the other, an 
oiNsnoot of the same principle, that when an accused 
per>on offers a r asonaie explanation of his conduct, 

Il!oS!i Ven ^ 0U ^. h he CJQDOt P rove h * assertions they 
o^narUy be accepted unless the ci^cnm- 

M7 Enli nd 9Q l n t » a | ire false ‘ AIR 1956 SC 
(Orissa) 2 C L T 15: 1963 (1) Cri L j 700 

— S - ^cepHon-Evideoce adluced fail, 

ing to establish plea-Plea taken along with pro>fcu. 
tion evidence-hvidence as a whole crealing reason 
able doubt as to guilt of accused-Accused ^entitled 
to acquittal. See Evidence Act (18 c jo? iu«i 
(1) Cr L j 346 : AIR 1964 Pat 138 (OB) ‘ 4 

—S. 93 -Burden of proof - Plea of private defence 
such^hf^f ^st Prove it- - He can take advantage of 

iSTu“?M 

SllsiH'SSS 

NOC(£)f5lS"“ A01 < 1872 ). S. 105. AlPisfs 

2. Private defence of body—S. 97 , 

(A) ‘ Body of any other person.** , 

(B) Bi&ht when not available! 

2. Private defence of body— S. 97 . 

c™ e S d 9, “ A ™ li '*Wlit»-Ao'cu,.d threatening de- 

The law does not confer a right of f 
a man who goes and seeks ana tickonhtafu? 0 
hk own threatened attack nn 0 ™*k n h mSl,t b X 
which was likely to end in the dath** 5? * aU L ac * I 
The right of sell defence conferred V h« l° ther ' 
preserved by the law for an indMdual‘is a Je? 


narrow and circumscribed right and can be takca 
advantage of only when the ciicunvtmces fully 
justify the exercise of such a right l')5S All Cri K 
5 : I L H (1957) l \ij 4i : 1958 All VV H (HC)5t 
1957 C LI 418 AIK 1957 All 317 (318) (Pt A) 
(PiG)(DB> 

- s 96. 97 and 141 Private defence of body aud 

property - Uni i * ful is*enV>iy — Case on facts. " AIIv 
1955 Nl)C( All) 3i85 (DB). 

-v 97-Applicability — Trespasser—B.'ght of pri¬ 
vate defence of body. 

Even if a per>on i> a trespasser and has wrongfully 
cu'tivateJ a certain portion of a field of which ho 
was bju-id in la w to sliver oos>e> .ion to aLOther 
persou, the latter porso.i his do ri s ht to take law into 
his own handi and beat the foirr.er in order to dis¬ 
possess him from the field If the latter person is an 
aggressor there is no doubt that the fo raer person, 
trough a tie'piS'er, has a r.ght of self-defence. 1953 
All VV K (VIC 421 : 1953 All L J 605 : 1954 Cri L J 
d 4 : Ain 1954 ill 35 (37) (Ft A) (Pr 7). 

-—'s. 97, 9), 100 — Private defence of body— Per¬ 
sistent assault with stick on accused - Pei son assault¬ 
ed striking knife blow ta ward olf danger — Held, 
nght of private defence not exceeded. 52 Cri L I 
1246 ? AIM 1951 Blmpal 2 (4) (Pr 8). 

~ 97 “ of private defence—Two par- 

ties involved in figr.t — Comt must asctrtaiu who 
started it anJ who give the liist bio w - The pa;t* 
meeting M e aggre.-sion must be deemed to havo acteS 
in self-defence. AIR 1955 N U C iMudh-Bha) 3351 

Ob^ifct and^Luo? 07 ~ ^ ° f priva,e defence “ 

c«u ne r i 8h ! of P r ‘ vjfe defence has been provided for 
self.protection. Therefore, if by exercise of this rvht 

safdriwt h SC h pe 4 S ,,eath or , grievous hurt it cannot be 
he i h ^n‘ a ^ re heusion that such a cons©. 

Sc7o a ? l0,v eve “ if he didB0taclin ^ 

g AI«W feftTn ' 1 0b t s VY {ious oi * oss !■' 

aftisassste ms 

2(A). “Body of any other person.” 

SiSHSS:5i l S= 

SliSss-SSSS 

would dep-nd upon tl J t, d „! gree ?■* iote 'i to be «ed 
termination 01 the proseeutini!^’ , dlsp ^f i, '° n a °d de- 

persous without a u P y provoc u i.fn“ y ’ 11 o 18 «°cused 

deceased and injured n ih» JUon or cau ' e at tho 
be'gu.l^of riot“altempt 't{ 1 would 

a? 8 " e ™ s «•“>«<* iu (iSl ; 

(Ei-^-n^ftsrssar-s* 

person, it Is^ot^neMsmy 1 th t P |ii Val0 defenC8 ■ 
must have been the * a rS i the ,P ers o° himself 
himself may not be tho 8 \t Though be 

right of private defence of ? ssaul J* Qas a 

the taw. (19M, 8 O J Dm “ ao^f LTSS Ud * r 
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Ss 97, 304 Tar'. J, 3'i2 324— Exceeding right of 
private delei.ee - Atta. k bv B f Unw ed bv tussle 
with deceased — Deceased gripping his armed hand 
a t»nJer to save himscll — Fatal stab attack b» A 
jjkilc t* j 3* 1 c still going on — Couviction of A under 
3. 304, Pari 1 —11 proper. 

When the deceased was proceeding home -yards, 
tas two accused A and B approached him the second 
accused K spcke some chdlcnging words and t i-ii 
attempted to stab him. But the deceased gripped the 
hind that held the knife and a tussle ensued. While 
the tussle was going on i.d the decked was >till 
holding the armed hand of B the first accused A 
stubbed thv- deceased fatally. Durii g the tussle some 
xmcu injuries were sustained by the deceased from 
the knife in the hind ( f B. A also sustained some 
jniLOr injuries. The Sessions Judge found that A 
had a right f privite defei.ee but he exceeded it and 
oorvicttd bun under S. CO-1, Part I, while B was con¬ 
victed under S. 324. 

Held, that the offence disclosed agiiost A was 
clearly one of murcer punishable ui dei S. 302, as he 
had no light of private defence at all. W hen B him¬ 
self had no right of private def* nee as again>t the 
deceased, a thiid paiiy like A had no right to go to 
his succour and in such an attempt inflict fata! in¬ 
juries on the decea>ed 

In order that S. 07 should be applicable, first of all ^ 
there should be an attempt to commit an offence 
again>t the person v ho claims to have acted in self- 
defence or against third party for the alleged purpose 
oi saving whom, he actrd Here the deceased was 
him>3li exercising his right of private defence aod 
there s*a> no attempt to com nit any off- nee by him 
ns against A or B. Fnus the accused canoot invoke 
S. 9*. 1 P.C., in support of their action. 

A*s regards B clearly an attempt to commit an 
o5eoce uudtr $. Gil has been nude out. ILK (1956) 
TCG15. 

2 (3). Right when not available. 

9 -S. 96 — Illegal seizure of cattle purporting to 

be under 3 10, Cdtle Tiespass Act — Does not 
amount to ihtft — Owner ol cattle has no right to 
use iorct to rescue them—Persons seiz.ng cattle held 
ocrarritted no offence in residing attack by owner's 
pfcity wsth arms and lathis. See Cattle-Trespass Act 
',1871), S. ID. 1965 (2) Cri L J IS : AIR 1965 SC 
920. 

-S. 95— Initial firing by accused—Police firing in 

jali-deience-Each of accused agaio firing in self- 
defence-Each of accused again (i ii.g towards police 
— Initial firing held was with common intention to 
nyerpowei police -Firing by police held did not give 
accused right to act in sell drfence — Accused held 
coukJ be convicted under S. 307. See Penal Code 
(laeO). S. 34 im All W R (HC) 743. 

-3. 97 (1) — Applicability — Private defence of 

penon — Wife dragged forcibly out of her father's 
place by her husband against her will — Accused 
going to her rescue and stabbing husband with knife 
itsultHg in death-Offence Plea of private defence 
ol person-held not available. See Penal Cude 1 IK60), 
S. 109\6). 1937 Cri L J 1195 : AIR 1957 All 7l4(DB) 

[Reversed in MR im S C 67.] 

-S. — Right of self-defence—W hen not avail¬ 
able. 

Where the de:easel, who had a lathi with him, 
on hearing the alarm raised b. his cousins who were 
Oefog beaten by t^e accused on a chabutra, ran 
towards the chabutra to help his cousin and when 
taezro c.ose ttfjhe chabutra, the accused who were 
on int chabutra attacked him wi!h la his and felled 
hhn down on the ground and the deceased died 
shortly afterwards. 


Held, that the accused had no right of self-defence, 
ii cj'j'e they fheni'elves were the aggressors; and it 
could not he argted that because the accused hi J 
already finished the beating and the cousins were 
lying injured over thi chabutra therefore the de¬ 
ceased had no right to go there with lathi. (1957) 
All W R t H C) 526. 

-Ss- 9S. 103—Right of private defence of oropertv 

— No right <f defence against lawful act of self- 
defence — Attempt to house trespass at night — 
Intruders cot dhclosuig identity in spite of repeated 
challenges from inmates — Ilause-owner hitting one 
of intruders with arrow - Accused totlier intruder) 
not ent.tled to anv right of self-defence See Peual 
Code (IS60 S. 103.' 19J2 (1) Cri L J 717 x AIR 1962 
Guj 203 (DB). 

—-S. 97 — Private defence of body—Accused way¬ 
laying deceased and challenging him — Deceased 
striking accused with stick - Accused hitting de¬ 
ceased with lethal weapon and causit g death — 
Accused held had no right of private defence. 

Where the accused who was carrying a lethal 
weapon way Did the deceased and caillenged him 
saying why he hid taken false oath, and on being 
thus accosted by the accused the deceased struck the 
accused with his stick and th n the accused hit the 
decked in return aud thereby caused his death : 

Held that the a;cused not beiug within his right 
in stan Jiug uu to the deceased ;ould not claim a right 
of private de ence 51 Cri L J 74) : AIR 1950 Kutch 
30 (32) (Pt CuPr 16). 

-S. 100 — Accused himself making aggressive 

assault nnd inviting trouble — lie lias no right of 
private defence. 

When there is no evidence on record to suggest 
that before the assault on the opposite party was 
opened by the accused, any of them made an atte mpt 
to use either the bows and arrows or the knives, and. 
in fict it was the accused who invited the trouble 
and began an uuwarraned and aggressive assault, 
that iction cannot be said to have be n done in 
exercise of right of private def nee of person. (196 i) 
7 Ori-sa J D 19$ : 31 Cut L T VJ4 : ILR (1935) Cut 
369. 

-S. 97 — Private defence of body — Parties ex¬ 
changing blows—Aggressor party cannot claim right 
of self.de'ence. 1964 (2) Cri L J 567 i AIR 1934 
Orissa 251 (253) (Pc A) (Pr S). 

-S. 97 — “Against any offence affcctiug human 

body *. 

The matter of hurling of abuses by a woman at 
her enemy on ao exci:ing occasion as that on an 
adult sitting naked in front ol her for the purpose 
of easing is not serioa' enougo to justify a reasonable 
man to proceed ta cam nit criminal trespass with the 
objtct of assaulting a young widow after broking 
into her house. ('51) P Cut L T 220: AIR 1932 Orissa 
37 (41) (Pt E) (Pr 9)(DB). 

-S 97 - Private de!ence — Right of — Eitenf — 

Alteration between A and B -B calling C—C giving 
lathi blow t.* A who having B, grilling with C — 
D A's brother, giving lathi blows to C as a res ilt of 
which C dies -Held, even assuming that O haJ right 
to defend his brother's person, thrre was no occasion 
for D t > intervene and give the blows to C in defence. 
51 Cri L J b4 4 : AIR 930 Raj 10 (13; (Pt D) (Pr 8) 
(DB). 

3. Private defence oE property. 

(A) Right when not available. 

(B) D fenceof other people's property. 

(C) Trespasser in possession. 

S„*e Note 3. 


PENAL CODS (1360), Ss. 93 to 101, No’:e 3 


39 


3. Private defence of property. 

- S. 97 — Applicability — Forcible possession by 

rank trespasser—Right oi private defence against 
true owner. 

Before an accused person c*n set up the plea of 
defence ol property in answer to a chargi of horau 
cide, he mubt prove that he had a ngut of properly 
which hai to be dtfen i»*d S. 9 \ will not come to 
the aiJ of a trespasser, after he has turned out the 
rightful occupier by force. A trespasser who is in 
peaceful and settled possession of the property ia 
dispute is entitled to defend his right of possession 
against physical attack. But a tre>passer does not 
acquire this right from his own act of trespass or 
takiug forcible possession A trespasser acquires the 
right to defend his possession against physical attack 
only if he has come to it by the acquiescence, ex¬ 
press or implied, of the rightful owner aid his 
possession hi* become peaceful and settled. The 
question of lapse of tim becomes relevant only if 
the rightful owuer or occupier sits quiet and does 
nothing to assert his rights even after knowing that 
the tiespavser is in possession of his property AfR 
1949 All 27 4 and AIR 1949 Lah 128 and MR 1928 
Pat 12* and 1884) 51 L T 746, Relied on; AIR 1949 
All 564, Distinguished. 

A person does not lose his right to regain his pro¬ 
perty from a trespasser merely because, befote taking 
any action, he informed the guardiaus of law aud 
order of what was taking place under their legimo. 
This cannot be interpreted as acq lir'sceuce on his 
part. The law permits citizens to defend their pro. 
perty b it does not insist, as a condition o{ the oxer, 
else of this right, that it should be exercised behind 
the back of the authorities i960 All Cr R 399 i 
I960 U| L J 782 : I960 All W R (H C) GOT s 1961 
(1) Cri L J 15 : AIR 196 f All 38 (41 to 43) (Pt E) 
(Prs 21, 23, 25,27) (DB). 

—-S 97 — Private defence of proporty — Accused 
taking loaded bullock-carts through 6-Ids in which 
crops were standing - Right of field owners. 1959 
CriLJ 123$« AiR 1939 All 690 (891, 692)(Pt A) 
(Prs 13, 14) (DB). 

—S. 97 -Deceased's father stating that his holding 
and that of accusod were fniot—Statement is slender 

,0 sup P ,rt rl 8 fc t of private defence. AIR 1955 
NUC (All) 4169 (DB). 

,—; s - 97 - Crimln.1 P. C (1898), S. 297 - Explain- 
mg law of defence of property to the Ju.y — Duty of 
Judge pointed out See Cr minal P C (1893), S. 297 
1953 Cri L J 1377 : AIR 1953 Cal 602 (DB). 

— —S. 99 - Decree for possession of a plot, in favour 
of a member of accused's party — Accused's party 
going th*r* to fence it out stopjed by complainants 

i“n r j l gtlt resu,tln f? and one °f complainant’s party 
killed by gun hot Accuse I held did not exceed his 
right of sell defence. See Penal Code (1880), S 97 
1955 Cri L J 1179 : AIR 1955 J & K 9 (DB). 

-S. 97-Private defence of property — Right docs 

not extend to enforce or vindicate right to possession 
of property. 

In the exercise of tbe right of private defence in 
respect of property it mast be established that the 
accused was in physical possession of the property 
so that he was entitled to resist or repel aggressiou in 
order to maintain that right No person is however 
entitled to vindicate his right to possession of any 
property by resortiog to criminal force. 1963 (2) Cri 
LJ 570 : 1983 Jab L J 889 : ILR (1984) Madh 
* ra 4 le, 

—-S. 97—Decree-holders trying to secure possession 
of a house not included in decree- Accused forcibly 
resisting deciee. holders to take possession — Accused 


entitled to defend h«$ right to property. 1963 MPL) 
(Notes) 219. 

-S. 97 — Applicability — Private defence of pro¬ 
perty — Obstruction by servient owner — Rights of 
dominant ow indicated. See Easem-nts Act(l882), 
S. 24. 1958 CriLJ 1316 i AIR 1958 Madh Pra341. 

-S. 97— D-spctc concerning right to usufruct of 

trees—Hi^ht of private delence when available. 

Where in a Cise arising out of a dispute concern¬ 
ing the right to the usufruct of certain mango trees, 
the accu .ed claims the right ol private defence, it is 
necessary to decule whether the right to the usufruct 
b dongs exc’u'nvelv to the accused. It has to be 
investigated and decided whether the other party 
committed iqv ac- which is an olf-nce agaimt body 
or property of the type described in S. 97, agaiost 
which the section orders upon the accused a right 
of private defence. I9fiL (i> Cri LJ 403 i 38 Nlys 
LJ 995 s TLR( I960) Mys 1126 s AIR 1961 Mys 74 
(81) v Pt E) (P r 52) (DB). 

-Ss. 97, 300. Exception 2 — Private defence of 

property — R ght w hen n t available. 

Where a land dispute has led to a mutual-assault 
between the rival prrt es, resulting in deaths of some 
ol the members of the prosecution party and simple 
and gritv,ous hurts toothers aid the defence party 
claims a right of private defence, location of the 
place of assault aad sequence or events, are the two 
vital considerations for fixing culpability. 

Where it is evident that the incident was a 
continuous one and in different stages, and the place 
ot fjtal assaults was 40C from the olaceot the origin 
or the trouble, the distance between the two places 
is a circumstance agaiust the plea of privu'e defence. 
29 Cut L T 15 i 1963 (I) Cri L J 700 (Orissa). 

- 8's. 93. 97 and 104 — Deceased in possession of 

disputed land sow.ng baugi variety of paddy 4 or 5 
days prior to occu.renc*— Accused, claiming to have 
purchased land coming for first time on date of 
occurrence an I stalling ploughing land and not 
htedmg to protests by deceised -Deceased giving blow 
w'th lathi on head ol accused causing simple injury 
Accused dealiug fatil blow to deceased thereafter 
-K ght ot private defence o' property held available 
to deceased - Accused held no: lo have right of 

£35? l l9G" C 29°CarLT°245. tS r '“' ““ liafl °>' 

——Ss 97 and 9o-Thero is nothing in Ss. 98 to 100 
which lend support to the view that a person 
entitled to ex rcise the right of private defence of 
.property cannot exerctse it until he has failed after 
takmg other reasonable stops to avoid causing harm 

ssrffliai, A a, , a p *' u 25 ^ 

sion of property - if gives rise to exercise of right 

B party was established to be in Dossassmn 
certain plot of land. M party trespassed on the land 

*ia t \«>H 0U8 !( ,id *' j case of criminal trespass was 
started and an order under S. 144, Crimiml P C 

wa^ pa^ed V Dtering Up0n th « hS 

to the P Lld d foMhl pJSs^ ofrKS® TV*' 
crop and carrying it to .heir house They wentfel 
with carts and Bahungis When they w/re in the 

Sbtkj sra aaSr — 1 

on tbe land at some place was injured P To^he* fiiht* ' 
six persons ol the M pmty were ini'.Jd Aj hght ; 

private defence ol property and " 8hl 0i 
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Held, that a claim of right on the part of the 
M party did cot in any wav mi'itate against the 
actual pass«S'ionof the B parfv. (2) th jt under 
these circumstances, the explanation o lered by the 
accused th it they acted in ex. rcise <>f the right of 
private defence of property and person was a rea>on- 
able explanation and it was made Out even on the 
pads of the prosecution evidence. AIR 1945 Pat 263. 
Pel. on. ('953)24 Cut L T 632. 

—■S. 97 — Applicability — Bight of private defence 
—Test of—Considerations. 

In order to determine whether the accused acted 
in exf rcise of the right of private detenc- of pio^er.y 
and per<on, it is absolutely necessary to find out who 
started the assault first. 

Where in a murJer trill the defence was that it 
was the police party who initiated the attack. 

Held, that it was the position in which the lathi*, 
the nlles and the revolvers were held at the time ot 
the march by the pr-l ce that had to t)o looked into 
in detern iniog whether the accused had any right of 
private defence. 23 Cut L I 88 : 19.3 - ( r» L l 7GJ : 
AIR 1957 Orissa 130 (137) (Pt C) (Pr 16) (DR). 

■—-S. 97— Attack* in desperation — Right of self- 
defence. 

Where the aggressors were the police psrtv and 
the accused who were 9 in number began the atta k 
in desperation, finning 51 persons of the police party 
advancing against them with loaded rifles; levolveis 
and lathis; 

Held, that the attack by the accused, in thecircum. 
staDces, was in protection of their bodies and pro¬ 
perty. 2.3 Cut l T H * : 1957 Cri L J 7(9 : AIR 1957 
Orissa 130(139) (Pt D) (Pr IS). 

Ss. 96, 97 Person informed that party of accused 
were invading his property by cutting away bamboos 
— I erson is entitled lo go suitably armed to the <not 
and o ject and if he is attacked, to defend himself *>y 
use of weapons. (1964) ILR 43 ?>at 156. 

7 s ; ^ private defence of person and property 

Interpretation — Use of English preced°nt$ not to 
be permitted i Observations of Ross J., in AIR 1926 
rat 433, Di<ser>ted from. See Penal Code (I860), 
Preamble. 1959 Cri L J 71 : AIR 1959 Pat 22 (DR). 

S. 97 — Applicability— Both parties armed — 
One party in actual possession — Elfect. 

If neifher party can be held to be in actual posses¬ 
sion of the property in dispute and if both parties 
go armed to have a trial ot strength, then neither 
party can be held to have acted in exercise of the 
right of private defence irrespective of whither one 
or the other pirty was the aggressor or the first to 
atlack. If, however, a party is held to be in ac*ual 
possession, it cannot be deprived of its right of private 
defence of property simply because it goes armt-d 
to defend its property after seeiog the other party 
committing, or oo feein g a reasonable apprehension 
that the other party w ould commit any ot the offences 
referred to in the second cl .use of S. 97 of the Penal 

• u-’ l .'h as undoubtedly to be exercised 
within the limit* and subject to the restrictions pre¬ 
scribed in the Pena! Code. For instance, it cannot be 
exercised if there is time to lake recourse io the pro¬ 
tection of public authorities. 1957 ft L J It 756 : 
1959 Cri L J 71 : AIR 1959 Pat 22 (26) (Pt B) (Pr 17) 
(DB). 

5. 9/ — Private defence of body—Conditions. 
r There is nothng in Ss. 90 to lOfi of the Penal Code 
I which can lend support to the view that a person 
\ entitled to exercise right of private delence cannot 
\ exercise it until he has failed after taking other 
\ reasonable steps to avoid causing harm to his assai- 
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hot. 1957 B L J R 756 ; 1959 Cri L j 71 : AIR 1959 
Pat 22 (28) 4 Pi F) (Pr 27) (DB). 

-S. 97 — Private defence of property. 

A person in actual and peiceful possession of pro¬ 
perty is enti led to maintain that possession even by 
Uiecf lorce il necessary. I he question whether he 
ha<! or ha i not the right to possession is immaterial. 

On the other hand, the possession which a tres- 
pa^ir is tuhrleo o d-lend against a rightful owner, 
mU't be a settled possession extending over a suffi¬ 
ciently long period indicative ot acquiescence on 
the pait ot the tr ie owner A casual ac r of possession 
or rr»*re cntiy on a vacant part of the land cannot 
have the effect of inte*rupting ihe possession ot the 
rightful rwiifi. He cinnot therefore claim light of 
defence of property. ILR ( l *’5| Ptpsu 665 : 1955 
Cri L J 1617 ;AIH 1955 Pepsu 162 (165) (Pt C) 
(Pr 11) OR) 

-5s. 96 and 97 — Trespasser in possession of field 

for about two months — Right of private defence. 

When once a pciwn h.is taken possession of, culti¬ 
vate i and sown the field and remained in possession 
of i' for a couple of months, another person even 
though he was the owner is not entitled to take the 
law into his own hao is and u^e force id ousting the 
former person lie had ample tune to have recourse 
to*he protection ol public authoiitbs. Instead of 
having i<, if f e g *es to the field and uoroofs the crop 
there he is himself liable for c» mmitting criminal 
tre<p*ss and mischief, and will not, therefore, be 
entitled to the right of private defence of property. 
In such a case the alter person having been an 
og. reiser jnd (he former person, whose crop was 
being uprooted having no tune to have recourse to 
the protection of the public authorities the former 
persou even if he was a trespasser had a right to 
defend the probity and himstlf. AIR 1927 Lah 705 
and \IK H54 All 35. Allied on. 1959 Afl W R (Sup) 
52: 1954 All i r R 196: 1959 Cri L J 1358 : AIR 
145 i Punj 570 (571) (Prs 6, 8, 9). 

-bs 97 and 373 — Seizure of cattle not trespass¬ 
ing on laud with intention to impound without 
owne s consent, is theft as wrongful loss is ciuscd 
to the « wner — Owner has right of private defence 
of property. 

The taking away of the cattle, which have not 
trespassed and h ive not ciused damage to the crops, 
to the cattle pound, without the con ent of the 
owner, would araou. t to their even though I he person 
taking them may not have the intention of having 
any wrongful gain to hinvelf. Such taking away 
would be dishonest because it would mean depriva¬ 
tion of cattle to the owner and cousequrntly wrong¬ 
ful loss to hun. That being so, the owner has a right 
of private delence of property: AIR 1959 Raj 124 
and AiR 903 Orista 52 and AIR 1940 Nag 221 and 
AIR 1947 Lah 38U and UR 1903 S C 1094, Rel. on; 
Aid 1943 Oudh 280, Dissent from. 196*4 Raj L W 
627: 19h5 (I) Cri L J 47ti ? ILR (lb64) 14 Raj 1149 1 
AIR 1965 Roj 72 (7.3) (Pr 7) 

— Ss. 97, 100 14') — Private defence of person and 
propeny — Land dispute — Clash between rival 
part cs — Member of one party exceeding right of 
private detente — C instructive I lability of other 
mcoibciS ol that party under b. 149. 

Where in Criminal case arising out of a land dispute 
which has led to a dash between two rival paities, 
it is found that the accused party had the right of 
private defence of property unu person, the fact that 
one of if i members has exceeded the right of private 
defence d ms not turn it into an unlawful assembly 
and make the member exceeding the right ot privato 
defence a member of an unlawful assembly, and he 
can only be convicted and punished for the indivi¬ 
dual act which he himself has done in excess of the 
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right of private defence. The other members of the 
accused party, therefoie. could not be constructively 
held liable under S. 149, Penal Code, if any of them 
exceeded the right of private defence. AIK 1924 Pat 
388, Dissent from; 39 Cal 890. Foil. 1902 Faj L W 
657: 1LR(1962 j 12 Raj 553: 1963 (1) Cri L J 712. 

-S. 97 — Possession of land — Defence of against 

trespasser — Rightful owners of land do not lose 
their possession particularly on an open piece of land 
merely because of a single act of trespass See Penal 
Code (I860), S. 411. 1958 Cri L J 222 : AIR 1958 Raj 
52 (DB). 

—Ss. 97 and 99 — Party cl hming possession attack, 
ed by party in possession — Determination to fight — 
Self-defence, plea of whether available, discussed. 
See Penal Code I860), S. 141. 1958 Raj L W 505. 

-Ss. 96, 97 and 100 — Accused in lawful passes. 

sion of his field — Deceased and his parly a king 
accused not to plough his field — Upon accused's 
refusal to comply, deceased aiming a lathi blow at 
accused — Accused picking up a lathi lying on spot 
and giving only one blow to the deceased resulting 
in his death — Accused held was protected by right 
of private defence of person as well as property. Case 
law referred. 1953 Raj L W 116 : AIR 1955 NUC 
(Raj) 1372. 


3(A), R'ght when not available. 

—S. 97—Cuitivatory po.ses'-ion—Person uprooting 
crop sown by jerson iu cubivatory possesion and 
sowing his own crop cannot claim right ot private 
dtfei.ee. 1960 All Cr R 3*19 : 19«0 All L J 782 : 

1900 All VVK (HC)fi07 : 1901 (l)Cri LJ 15: AIK 19GL 
All 33 (42) (Pt F, (Pr 24) (Di). 

-S. 97—Trespasser in possession of land — Posses¬ 
sion not acquiesced in by true owner — True owner 
regaining posse sion .in absence of trespasser- Tres¬ 
passer has no right of private defence. 19011 All Cr li 
399 : 1900 \|| L J 7S2 1900 All VV R H Ci 607: 

1901 (I) Cri L J 15: AIM 1901 All 08 (44) (Ft C) 
IPrs 33, 34; (DB). 

-—Ss 97,020/149 and 304 (1)—Deceased ploughing 
field of accused — On show ot force by accused 
deceased stepping out and retreating — Deceased 
caught hold of by neck and speared—No right of 
private defence of property—No question of excessive 
exercise ot right—Accused stabbing with sp-ar guilty 
under S. 304 (l, —All guilty under 5. ?2f/l49. A I R 
1936 S C 654, Relied on. i960 All Cr R 399 : 19G0 
All L J 732 : I960 All WRlH:, 607, 1961 (1, Cri 
LI 15: AIR 1961 All 38 (45) (Pt H) (Prs 38, 39) 
(DB). 

-S. 97 — Applicability — Accused aggressor—Nc 
right of defenci. See t-riminal P. C. (Lt9«), S. 154. 
1959 All L J 340 : ILR iI959j 1 All 499. 


—Ss. 57 and 441 — Private defence of property — 
Attack by trespassers. 

A mere trespasser cannot, by the very act of tres¬ 
pass; immediately and without acquiescence, give 
himself what the law understood by possession against 
the person whom he elects and drive him to produce 
his title. 

Where the accused were attacked by the trespassers 
and they had no time to approach the public autho¬ 
rities the trespassers could not convert their criminal 
trespass into ‘possession* so as to drive the accused to 
prove their title and they are entitled to use force to 
ward off the attack which was delivered on them by 
the trespassers. 7 Sau L R 142 1 1955 Cri L J 77 : AIR 
1954 Sau 150 (158, (Pt B) (Prs 10, 11, (DB). 

Ss. 97, 425 and 429 — To cons itute offence of 
mischief existence of requisite knowledge or intention 
to cause wrongful loss is essential — Buffalo trespass¬ 
ing on held of accused - Accused assisting his 
daughter in driving it away — Accused throwing 
stone at buffalo and hitting it while it was in his field 

— Death of buffalo — Held, no offence ot mischief 

- Accused held within his right to protect pioperty 

(SS) jrsr 1953 Cri L1 1350 : air 1953 Sau 158 


—-Ss. 97, 323, 326 — Accused party having dao ; 
athis and complainant’s party having lathis vi 
them - Fight taking place in the field of one of 

accused- Held, that by infiicting injuries by me 

of dao and lathis the accused must be held to h 
known or to have reason to believe that thev u 
likely to cause hurt to the other side - But the sz 
took place in the course of fight between two par 
in which some of the accused also got infurec 
Again as occurrence took place on the land ol acc 
ed where party of complainant had entered accu 

i»U ght .°u Prival ® de,enc ? of Property and t 
“ ot , ^ooovicled under Ss. 323 and 320. II 
[2)CriLJ 213 : AIR 1904 Tripura 45 (48) (Pt 


S. 97—Applicability - Bight of private defence 

c° Property—When available—tCriminal P. C. (1898). 
145). 

When in a proceeding under S. 145, Criminal P. C, 
an ex parle order of possession is made in favour of A 
then merely because the order ot the Magistrate in 
avourcfAisexparte.it cannot be said it ha* no 
legal effect and that one of the parties to the proceed¬ 
ing!, can ignore it and beat A when she went to 
cultivate the disputed land iu pursuance of this order, 
lne party has no right ol private defence of prope»ty. 
ihe proper course for such a party is to have thut 

<n* “fife A**? AI1 L J Ah W R 

0^1 \ 0 n ''***' L J 710 ! ILR (1958) 1 All 300 : 

( X PrI3) (DB) r R 190 : A 1 S 195S A » 432 (435) (l’t B) 

T~" S ; 97 ~I , r*vate defence of propeity — Accused 
claimmg tiUe a nd dissuading deceased and his sou 
trom digging manure pit-Altercation and abuses— 

a Jilu? and , imrneJ ia ely returning with 
spear and lathis and assaulting dectasid aud his 

son who were un^med-Accused hetd hud no right 

ot piivate defeuce of propeity-JI they had.tliev 
exceeded it. AIR 1955 NUC (All) 3537 (DB). 

S. 97—Ap rlicability. 

private defence only arises against acts 

S l t ? ltU rr ° B f nce exce P» *« certain specified 

mSS' T t e w ght oF privut0 defer ' ce ol verson 

S boHv «f *k. hlCh amount t0 ao olfe,,ce Meeting 
w) * °\. the perS0D exercising the right ol the 

of Sonert7o°o f PerS0 “ T he of private defence 
C T rS , < 7? ses of acts w ^ich are ollences 

falling, under the definition of'theft* 'robery* 'mischief* 

these. ,<n Qa trespass ‘ or an attempt to commit any of 

«he V d e ec e re t P h h, i H gnen K t - de,>tor , offered resistance to 
oecrte.holder who was ploughing the land nf 

cution of h a d de blained del .* we P r of Possession in exe¬ 
cutive ted ,h B d ffif 8vea < the Hgment.debtor had 
of possession “ short L tiino the delivery 

.Squirm c.tsT” 
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-^s. 9G. 1*47, 423, 329 —Accused claiming right of 

easement to pass over inner courtyards of complain¬ 
ant’s home through gap in complainant’s boundary 
wall —Right disputed by complainant — .omplainant 
trying to close gap—Co npUinant's act does not 
am mnt to mischief or wrongful restrain — No 
right of private defence arisen ia favour of accused 
party Accused party using criminal force to p event 
closing of gao a^e guilty ot rioting. 19G3 (M Cri L J 
4G : AIR 1963 Cal 3 (5) (Pt B) (Prs 10, 11) (DBj. 

-S. 97 —Complainant enterting into land of 

accused to ellect repiirs to fence serving as boundary 
between lands of parties without-intention to annoy, 
intimidate or insult accused—Act does not amount to 
criminal trespass so as to give accused right to iull'Ct 
injury on complainant. S^e Penal CodellSGOi, S. 441. 
ILR (196-4) Cut 706. 

-Ss. 97 and 96—Right of private defence — Com¬ 
plainant in possession of disputed land-Accused 
party assaulting and injuring complainant party on 
disputed land — Complainant's son dying due to 
injuries on head — Accused party being aggressors, 
right of private defence of person and of property 
held not available to them. 

Where the complainant was in possession of the 
disputed land, and the accused persons, armed with 
lathis, after committing aggression upon the lan I, 
assaulted and injured complainant party and killed 
complainant's son. 

Held, that accused persons being aggressors had 
no right of p lvate defence of person or property. 
Even in a case of disputed pissessnn where ne.ther 
party can be held, to be in actual possession cf the 
disputed property, it bo'h parties go armed with 
lathis for a trial of strength, then neither party can 
be held to have actei in exercise of his right of 
private defence irrespective ot whether one or the 
other was the aggressor Similarly, it a party is found 
to be in actual p;sscssion. he cannot be deprived of 
his right of private defence of property merely 
because he goes armed to defend h.s property. No 
doubt, the exercise of such right-is subject to the 
liroitition prescribed by ih-* Penal Code, such as, if 
there is time enough to take rec nirse to protection 
of pu die authorities etc. (1964/ 3t) Cut L £ 554. 

-—Ss 96,97, 373—Illegal seizure of cattle—There is 
right of private defence of property. 

If a person kno wing that the cattle of another per¬ 
son have not damaged his crops seizes them and 
drives them towards the pjund his intention is 
obviously to com ael the owner ot the animals to 
incur some expenditure in releasing them from the 
pound and al?o to deprive the owner temporarily, at 
any rate, of the use of ihe animals. Illegal seizure of 
cattle with a view to impound them is theft because 
though the person who ha* seized the ammals had 
no intention to cause wrongful gain to himself never¬ 
theless his intention was to cause wrongful loss to 
the owner of the animals In such a case the owner 
of the cattle has a right to exercise the right of private 
defence of property in rescuing them, the position 
miy, however, dilfer if the seizure of the cattle, 
though not ju tified was due to bona fi Je mistake. In 
such an event, no oflencc of theft may be said to have 
been committed by their being driven to the pound 
because the necessary criminal intention and know¬ 
ledge are wanting In such a case there is no right of 
private defence against such seizure. A I R 1946 Nag 
221 and \IR 1939 Raj 124 a. d AIR 1949 All 130, Ref. 
on j AfR 1943 Oudh 280 and 24 Sutli W R Cr 7 and 
1881 All W N 158, Dissented from 2S Cut LT 613: 
1963 (I) Cri L ) 308 : I L R (1962) Cut 781 : A I R 
1961 Orissa 52 (53) (Prs 3, 4 5). 

-Ss 96 and 97—Applicability—Private defence of 

property — Doubt as to party’s actual possession — 
Effect. 


There is nothing in Ss. 96 to 106 of the PeDal Code 
whica can lend support to the view that a person 
entitled to exercise the right of private defence of 
property cannot exercise it until he has failed after 
taking other rea*ona >!e steps t>» avoid causing harm 
to the assailant. AIR 1959 Pat 22, Rel. on. 

Rut where there is a real doubt whether the land 
over the possession of which there is a quarrel 
between tw*o rnrtits resulting in committal of 
ollences, belonged to one party or the other, then if 
either party uses force, that will amount to enforcing 
a right (S. 141, fourth) and there will be no right of 
private defence of oropery AIR 1^40 Lah 523, Rel. 
on: 25 Cut L £ 35S : 16 Cut L T 59, Disting. (1959) 
25 Cut LT 500 : ILR (1959) Cut 453. 

—S. 97 - Where there is a real doubt whether the 
land over the po-session of which there is a quarrel 
between two parties resulting in commit d of 
offences, belonged to one party or the other, then if 
either pirty use* force, that will amount to enforcing 
a right (S 141, fourth) and there will he no right of 
private defence of property. (1959) 25 Cut L T 
500. 

-S. 97 -Right of private defence of property. 

Where the laads in dispute were in the possession 
of the opposite party who had grown the crops and 
the accused came to reap the paddy with the help of 
a large armed mob to enforce their supposed right 
and claim ever the p oduce an 1 a ri)t followed : 

Held, that the accu ed could not claim any right of 
private defence 1957 Cri L J G44 ILR (1957) Cut 
275: AIR 1957 Oris>a 117 (120) (Pt C) (Pr 9) 
(DB). 

-S.99 - Right of private defence — Stray act of 

trespass Trespasser cannot pi earl right of private 
defence agiinst rightful owner. AIR 1955 NUC (Pat) 
2498. 

-S. 97 (2)-‘Possession’—Stray act of tying cattle 

on land in possession of another—Right of private 
defence. 

A stray act of tying cattle cannot be said to have 
given legal possession to a person who ties his cattle 
upon the land in possession of another. When there 
is an open piece of land, the person in povsesrion 
does not very much mind that his neighbour has 
tied his cattle up*m the lan I in possession of another. 
In order to defend such stray possession of his, 
a person *s not entitled to use force with the person 
in rightful possession. Even supposing that the stray 
a:ts of the tethering of cattle might be taken to be 
as those of possession, the right to defend one’s pro¬ 
perty arise* only in the circumstances given in S. 97 
(2). I. P. Code. Such a right comes into being to 
defend the property against any act which is an 
offence filling under the definition of theft, robbery, 
mischief ol criminal trespass. Where the deceased 
had simply gone to the land and had protested 
against the action of the accused tying the cattle 
this act of his comes neither within the deimtion 
of theft, nor of robbery nor of mischief, nor of 
criminal trespass. 1939 Raj L W 35. 

-S 96-Applicability—Person in aggressor party 

assaulting person in other party -Such person cannot 
claim right of private defence. AIR 1955 NUC (Sau) 
5391 (DB). 

-S. 97 - Private defence of property—Right of pri¬ 
vate defence — Accused persons trespassing into 
complainant’s land and picking up quanel over 
canal unauthorisedly «iug by them on the land— 
Accused held could not be deemed to be in posses- 
si >n of ihe I ind —Accused held were aggressors and 
had no right of private defence. AIR 1955 NUC 
(Sau) 4102 (DB). 
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3 (B). Defence of other people's property. 

.—S 97—Right of private defence—Extent of. 

It is not the law that the right of private defence is 
open onl> to the person whose Ian \ or person is attac¬ 
ked by any aggressor Tne right of private defence is 
open to any one agiinst an attack on the land or 
person of even some one else. Tnus where the accu¬ 
sed had joined another person in defending the 
latter’s land and person, they were also protected 
by the law of private defence. 1960 B L J R 526 

3 (C). Trespasser in possession. 

See Note 3. 


standard of the easy-chair critic or the cool bystander 
was not to be used, and the weighing of the right 
of self defence in gold' n seal*'' vva> not to be indul¬ 
ged in The dangerous situation in which the accused 
was placed at tha untimely hour when a sturdy 
man had p-nin *ed on him and held him in a viciou- 
grip ^uld be the deciding factor and not the 
number of injuries the accused hid inflicted The 
conviction under S. 304 was bad. 1939 Ker L ft 339. 

5. Right of private defence accost act of 
public servant—S. 99. 

(\) Explanation 1 ta S. 99. 

(B) Act of public servant without jurisdiction* 


4. Right of private defence against act of 
person of unsound mind or of person 
under misapprehension - S. 98. 

-Ss. 98 and 34 — Applicability-Private defence 

of property—Persons doing lawful act. 

Held, that since identity of the cows hid not been 
established the accused must get the benefr of doubt. 
S. 9S makes it clear that a peison does not lose the 
right of defence of property merely because the 
opposite parly is under misapprehension. The accused 
could not be blamed lor the use of reasonable force 
for rescuing their cattle. Since tha oppjsing party 
consisted i f as many as four persons, a little violence 
was permissible The accused could not be blamed 
for causing simple and grievous hurts. It apptared 
that some one from the four-accused exceeded.the 
right of private defence All the four accused were 
at first livfully exercising the rigit of private 
defence. They were not committing any illegil acts. 
Zn order to attract S. 34, f. P. C criminal act lias 
to be done bv number of persons. II a number of 

E ersons are doing a lawful act, S. 34, 1. P. Code, 
as no application. So although one accused was 
responsible for causing Musafi \s death unlawfully, 
other accused could not be held responsible on the 
principle f S. 34, I. P. Code. The result was none 
of the amused would be convicted of any offence: 
AIR 1949 All 180, Dist. 1959 All WR(HC) 10: 
1959 All Cr R 60: 19.59 All L ) 207 : 1959 Cr L I 
1394 : AIR 1959 All 790 (791, 792) (Prs 8, 11 to 15). 

—Ss. 103, 98 — Right of private defence of pro. 
perty-Mo right of defence against lawful act of 
self-defence -Attempt to house trespass at night- 
intruders not disclosing identity in spite of repea¬ 
ted challenges from in nates—House owner bitting 
one of intruders with arrow—Accused (other intru¬ 
der) not entitled to any right of self-defence. 

Held, on facts that the deceased was justified in 
acting in self-defence in attacking the intruders and 
was within the limits of the law in the exercise of 
tne same, ihe right of self-defence is not dependent 
on the actual criminality of ihe person resisted: it 
depends solely on the wrongful, or apparently, 
character of the act attempted If the apprehension 
is real and reasonable, it makes no difference that 
it is mistaken. There cannot be any right of deleoce 
against an act which U itself an a t of lawful self. 

iT« UC ,oi] 9 ^ 2) . 3 Cui L B 152 ’ M2 (1) Cr L J 717 : 

2lf(E>B? 2 GlJ) 203 l2 ° G ' 2 ° 7; (Pt A) (Prs 18, 20 - 

S —^Ss. 97, 100-Accused iu sleep caught in vicio is 
npbymad man — In confusion accused getting 
old of achoppor and causing death of mad man- 
Accused held had light of seh.defence. 

„ J h V j CUS 0 J was fr ig bte ned out of sleep by a well 
and r hflW d K tna< l ma °- ^ 45, who P°nnced upon him 
daJJlr ? r? D Y ,C °j S g'iP- and he apprehended 
ten r ,lffl a u d USed lh ® wea P°n that he could 

fo renel ( /h« * C ^ opp . e . r > “ h ' s half awakened mood 
to repel the onslaught of a thief or a murderer. The 


5. Right of private defence against act of 
public servant—S. 99. 

0-Ss 99 and 332 -Arrest made io good faith 

under colour of office Resistance to arrest— 
\Var»an* of arrest illegal -Effect of—Criminal P. C. 
(1S9S ,S. 108 

Where there is an order of a competent Magistrate 
to arrest a person, a police officer cannot be said to 
have acted without jurisdiction in arresting that 
person. Assuming tint the warrant of arrest was 
dtfective or irregular, then at the most it would be a 
case of his exceeding the jurisdiction and not of 
acting absolutely without jurisdiction. Hence in exe¬ 
cuting such a warrant of arrest if the police officer 
acts in g >o«l faith colors offici, there is no right of 
puvatc defe ice against his act. The only effect of 
the illegality of the warrant would b-» that the police 
officer cjomt be sai l to have been acting in the 
discharge of his duty within the meaning of S 332. 
Penal Code, and cons'q lently ii the person to be 
arrested resists it or being arrested escapes from 
custody, he and others win help him commit no 
offence But if in addition they do other acts which 
are cirminal, they are certainly responsiole for them. 
Case law ref. 


In this ca*e it was held that the warrant of arrest 
of the woman who was alleged to have been wrong¬ 
fully confined was issued under S. 100 and uo w uuder 
S. 552, Criminal P. C. and that all the accused who 
were proved to h ive taken part in assaulting the 
police officer snatching and tearing the warrant and 
rescuing the woman from his custody were rightlv 
convicted under Ss. 147. 332, 225B and 379. Penal 
C A‘ L J 912 (2), 1951 Ml W R (11 C| 45S : 
19 jI All Cri R 109 1 1952 All LJ 39: AIK 1951 
All b37 (038 to 610, (Pi B, (Prs 5. 7. 11). 


S. 99—Warrant issued — Endorsement at foot of 
warran* not filled in due to oversight-Resistance— 
No right of private defence-Omission of endorse- 
meat will not make the apprehension unlawful—Case 
would fall within s. 99 -Seu Punjab Village Pancha- 
yat Aet (□'.applied to H nuchal Pradesh). $. 33. 1954 
Cri L J 1472: AIR 1954 Him Pra 68. 

-S. 99 -Principle of section. 

Section 99 rests partly on the probability (hat the 
acts of a public servant will be lawful in which case 
resistance must necessarily bo unlawful; partly on the 

set°Hehl wh!t ta h? I* UDDecess Ysince the law will 
set right what has beau wrongly done iu its name 

and, lastly, on the ground that it is good for society 

that a public servant should be protected in the 

Im s eveD "here he is in error 1953 

a? .wa sxtfa ™ 

—RiehtM (hou ? h warrant was not valid 
ght of private defence does not extend to kicking 
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police officer or beating him with stick—Accused held 
gidlty under 8. ' 23, Pen.d Code 1953 Nag L J .351 : 
W53 f r i L J 1569 : A I R 1953 Nag 292 «2‘J5) (Pt C) 
(Pr 14) 

-S. 99-Forest guard, acting in good faith, causing 

seizure of forest produce — 1. ghlcf private defence 
cannot he claimed bv as^nhe s. See Penal Code 
(186 ,), S. 332. 1 1965) 31 Cut L T 851. 

-S 99, Cl. 3 — Protection of public authorities — 

Extent f. 

Protection of public authorises referred to in S. 99, 
Penal Code, mu t mean such protection as can pre¬ 
serve ihe ‘tatus quo. 1964 (2i Cri L J 696 : AIR 1964 
Orissa 262 (265 (Pt A) .Pr lb) (DR). 

Ss. 97. 99 and WO -Applicability — Act lal com¬ 
mission of oifence if necessary to give rise to right 
of private detente. 

It is not necevsarv that there should be an actual 
commissi >u of the offence in order to give rise to tho 
fight of private defence it is enough if the accused 
apprehen !s that such an offence is contemplatrd and 
thdt it is likely to be committed if the right of 
privte cefence is not exercised. Even assuming 
that the march by the police party was a lawful 
one and that the Police party never intended to cause 
grievous hurt or death, the accuse 1 are justified by 
law to exe cise the light of private defence if they 
were undvr a buna fide impress ion, though mistaken, 
that the march amounted to an assault causing an 
apprehension that otherwise death or grievous hurt 
would betheresu t. A I K 1953 Pat 144 and A I II 
1954 Ml 39 an I A l R l 1 20 U B 35 and I L R 21 Mad 
249, No* f.dlo . ed. 23 Cut LT 88: 1957 Crl J 7C9.AIR 
1957 Or.ssa 130 (149. 150) (Pt P) (Prs 43. 44) (DB). 

-Ss. 97, 95, 353, 332, 323—Obstructing public ser¬ 
vant m discharge cf his duties — Ingre Rents of 
offence — Proof — Accused alleged assaulting Police 
Officer who wanted to search his (accused's) house 
for stolen articles under powers conferred by S. 165 
(1) (3/ and (5) of Criminal P. C., 1898 — Search con- 
traven ng S. 165, Criminal P. C., being illegal, con¬ 
viction of accused under Ss. 353 and 332, Penal Code, 
not maintainable—In view of illegality of search and 
right • i accused to private defence of person convic¬ 
tion of ac used coul l not be eveu altered to one 
under S 323, Penal Code. See Penal Cade (i860), 
S. 353. (1964j (2) Cri L J 571i AIR 1964 Pat 493. 

•—S. 99-Applicability — Assault on public .servant 
acting in good faith and under colour of his office — 
No light of privatedefer.ee. See Penal Code (I860), 
S. 353. AIR 1955 NUC (Pat) 1292. 

-S 99 —Bona fide acts of public servants — Police 

keep ng accused in lock-up openly and without 
attempt at secrecy—Superior immediately informed— 
Case reg sttred against accused - No apprehension 
that death or grievous hurt would be caused —Police 
held acted in good faith — No representation made 
against police to public authorities — Attack on police 
paity resulting iu death and injury to police is not 
bona fide exercise of private defence — ( Trav. Penal 
Code 1 1 ol 1074), 5. 89). A I R 1955 N U C (Trav-Co) 
538 (DB). 

--S 99 — Offence under S. 33 (1) (a) is cognisable 

offence — Person arrested for offence under o. 33 (1) 
a) can be r* leased on his executing bond to appear 
)elorv Magistrate — Offence is not non-bailable — 
Private person like Plantation watcher can arrest 
person committing offence under S. 33 (I) (a) - Plan¬ 
tation watcher is forest officer within meaning of 
S. 2 (2), Forest Act and has power to arrest without 
warrant person committing offence under S 33 (1) (a) 
—Person ariested has no right ol private defence. See 
Criminal P. C. (1898), S. 59. 1963 (1) Cri L J 558 
(Tripura)* 


5 (A). Explanation 1 to S. 99. 

-S. 99 — 'Not strictly justifiable in law.” 

The words “not strictly justifiable in law” are not 
intended to cure the want of jurisdiction but only arc 
erroneous exercise of it. When the error affects the 
procedure rather than the principle, it would be 
covered by the clause. Explanation (1) goes with this- 
paragraph and it is intended to proiect persons who 
may have acted in ignorance of the fact that the 
person thev were dealing with was a public servant. 
1953 Mad W N 558 • 66 Mad L W 361: 1953 Cri L J 
1730: AIR 1953 Mad 936 (938) (Pt D) (Pr 7). 

——Ss. 99, Explanation 1, 369 Exception 2, 302- 
Public servant not acting strictly in accordance with 
law in arresting accused — Public servant not known 
to accused — Accused held had initially right of 
private defence against such public servant —Accused 
causing death of public se vaut who was helpless by 
g'ving him several Choora blows — Exception 2 
o! S. 309 did uot apply - Accused was guilty under 
5. 302 — As accused could net be expected to make 
bdanced jucg i eut sentence of imprisonment for the 
life would meet ends ol justice. I960 Cr L J 271 : 
A I R I960 Pat 62 (64, 65) (Prs 21. 23, 25, 26, 28, 29) 
(DB). 

5(B). Act of public servant without jurisdiction. 

• —S 99, Cl (ii) — Protection under — Extends 
wen to acts which will not be strictly justifiable by 
lav (Obiter). Kan war Singh v. Delhi Administration, 
1965 Cur L J 366 : 1965 (2) Cri L I 1 : (1965) 1 
S C W R 896.: (1965) 2 S C ) 115: 1965 S C D 630 : 
1965 Mad L J (Cri’ 425 (1964) 1 SCR 7 : AIR 1965 
SC 871 (874) (Pt E) (Pt 11). 

• —S. 99, Cl. (ii) — Seizure of stray animals bv 
raiding party possessing authority under S. 418 (1), 
Delhi Municipal Corporation Act — Accused resisting 
cattle-catching and iollicting injuries on raiding 
party—Held since raiding party's act was fully justi¬ 
fiable by law, accused were not entitled to claim right 
of private defence of property — Judgment and order 
of Punjab High Court in Criminal Revn. No. 337.D 
of 1962 dated 19th November, 1902 (Punj.). Affirmed. 
Kanwar Singh v. Delhi Administration, 1965 2) Cri 
L I 1 : (1965) l SCW R 896: (1965 2 SC J 115 : 
1965 S C D G30 : 1965 Mad L I (Cri) 435 : 1 1965) 1 
S C R 7 : 1965 Cur L J 366 : AIR 1965 S C 871 (874) 
(Pt F) (Pr 11). 

-Ss. 97, 99 — Seizure of account books by public 

officer illegally but in gool iaith — Aggrieved party 
has no right of p ivdte defence — Limitation laid 
down in S. 99 must be observed. 1961 All \V R IlC) 
128 : 1964 All Cr R 107 : 1965 (2) Cri L J 582 : AIR 
1965 All 543 (545) (Pt B) (Pr 25). 

-Ss. 97, 99. 147, 143, 323 - Illegal attachment of 

of property — Judgment-debtor i> not entitled to take 
it from the enclosure, where the sapurdur had kept it 

— There is no rLhtof stlf-dtfence. See Penal Code 
(18%) S. 147. 1960 Cri L J 1040 AIR 1960 All 453. 

-Ss. 97 and 99—Scope—Person resisting unlawful 

arrest of another, is protected. AIR 1955 NUC (All) 
2782. 

-Ss. 99, 147 and 353—Seizure of account biofcs— 

Seizure not autbo iscd by Law — Accused retrieving 
books forcibly—Force used not more than necessary 

— No injury caused - Accused held had right of 
private defence—No offence committed. 

The Assistant Commercial Tax Officer proceeded to 
the premises of a mill accompanied by soma other 
officials and on seeing the accused hastily taking 
away account books unceremonioudy seized the books 
from the accused. The accused with the help of 
same persons retrieved the books in an equally 
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unceremonious manner. It appeared that force was 
notu«ed in exces> of what was barelv necessary for 
recovering, and no injury was caused to the Tax 
Officer. 

Held that since the seizure was not proved to be 
authorised by law and was not done after due obser¬ 
vance of any formality it could not be said that the 
accused had no right of private defence in view of 
S. 99, Penal Code or that thev com nitte d jnv otfence. 
(1960) U ST C$30: A 1 R 1960 Andh Pra 110 (111) 
(Prs 2, 3). 

-Ss 97 and 99—Applicability — Pol ce Constables 

taking ac.'useJ who were behaving in disorderly man¬ 
ner to dispensary for med’Cil examination — Cms- 
tables having no legal authority to require accused 
to submit to mtdical examination—Arre't and deten¬ 
tion did not deprive accused of their right which was 
unconnected with their confinement -On the wav 
accused who were beiug dragged, in resisting the 
constables, giving blows to constable and m.king 
goad their escape — Accused held act-d within their 
right unde-* S 97—Right of private defence See Penal 
Code (L8e0}, S. 352 1939 Cri L J $25 : A I it 1959 
Bom 284 (DR). 

-Ss. 97. 99 and 353 — Conviction und**r S. 353 — 

Publicservaut must be acting in discharge of his dutie; 
—If he was acting underorder which wasba land ille¬ 
gal, then even if he might have been himself unaware 
of the illegality, that doe; not make anv deference — 
Held that accuse 1 had right under S. 97 to resist sei¬ 
zure of the goods under distress warrant which was 
bad a; certain steps were not taken, issued by the Pan- 
chayat but executed by the secretary of the Paocha- 
yat — Inasmuch as the orders were ultra vires, there 
was no room lor the operation of either the first or 
the second clause of S. 99 — Accused held did not 
exceed the right of private delence — (Panchayats - 
Bombay Village Pauchavats Act (0 of 1933). Rules 
under. R. 13). A 1 R 1956 Bom 5S0 (581, 5S2) (Pt C) 
(Pis 6. 7). 


“;— Cs - ^9 and 332 — Police Sub-T»speclor acting in 
discharge of his duty as public servant in executing 
order of bis superior—Fact that Order of superior 
was without proper authorisation in that behalf by 
State Government does not affect good faith of sub- 
inspector when order is prima facie proper — Resis¬ 
tance to execution of order by accused and causing 
hurt to sub-Inspector — Accus«d held not protected 
by right of private defence under S. 99-Conviction 
of accused under S. 332 held was proper. 

The accused, a head constable of police was dis¬ 
missed from service but h* continued to stay in the 
quarters provided for him On 25-5-1954 the D. S P 
issued a notice to him to vacate the premises occu¬ 
pied by him within 7 days from the receiat of the 
notice and if he failed to do so action under S 31 
Bombay Police Act, 1951 would be taken against him 
In spite of the service of this notice th« accused failed 
to comply with it. An application of the ac -used for 
permission to stay in the quarters till 10-8-1954 was 
rejecte.1 by the D. S. P. 

By an order D/. 29 7-1954 t'.e DSP. directed a 
particular sub-Iuspecror to take legal action againsl 
the accused and to ft port the result within 7 days. 
Pursuant to this order when the Sub Inspector .-.ent 

5,'m ,he a ° cus . e i e-^cute the order 

D/- 29 7-1954 the accused refuse! to vacate the pre. 

“52 an V ° lf red resistance to the executions ot the 
order and caused in|ury to the Sub.Inspector The 

under S STc and C ° aViCted on ach »ge 

. Held (l), that when the Sub. Inspector who was 
bound to execute the order of D S P. wenTto ex^ 
cute the order of D S P. dated 29-7-1954 he w* 

anlllhi 0 the dl , scbar £ 0 of Ws duty as a public servant 
and the mere fact that the order was defective for 


want of auth vrisaHon °f the D. S. P. by the S'ate 
Government under S >2)could not the accused 

in his defence thic he wiv justified in resign.* the 
execution ol the ure'er 18 All 246 and 40 Al! 2S, Dist. 

That the Sub-Inspector was acting in good faith 
under c»l«»»ir of hwoilice when he v- nt t > the pre¬ 
mises of the nccu>ed to execute the or.Tr o( the 
D S. P. dat-d 2 ) 7 1954 which wav prima f *cie pro¬ 
per. The Sub-Inspector was not exp ct d to consult 
legal opinion as to the soundness or legality of that 
order, lien?* th- accused C i 1 n > right of privile de¬ 
fence under S 99, J. P. C„ which was not alt noted 
to the circ nistanc *s of the ci e The iccu / J was 
therefore rightly convicted under S 332, I. P. C. 
ILR (1956) Bom 661. 


- s vo, u«'u ou^ — c-nmnui r. 'jo **], 

Ss. 54 (T and 56 (l) — Special powers under S 56 
cannot override general purrs of arrest w thout 
warrant—Pol cc constable arresting suspected thief 
without warrant on his own initiative under S. 54 (!) 
— Arrest is lawful even if S. 56 is not complied with 
—Suspected thief escaping from custodv by causing 
death of constable — Hel i guilty of olfences under 
bs. 224 and 302. I P C -Causing ot death not justi¬ 
fied in view of S. 99, 1. P. Code. 

Held on facts, (i) thit in the circumstances of the 
case the ^deceased const ibl» hid purpoiteJ to act 
under S 54(l)oi his own initiative anl not under 
n' 9 r ^ Cade. The special p/wers under S. 56. 
Cr. P. Code, cannot override the general pawrrs of 
arrest without warrant in the cists provide 1 for in 
S o4 of the Code. The fact that the dveaved const- 
ablshad been deputed under S 50 to arre t the ac¬ 
cused did not take away from hi a his powers of 
arrest in his discretion under S. 54 of ihe Cod-, if the 
exigencies of the situation so required Th-cW ceased 
constable had acted under S 54 1), Cr. P. Code and 
the ariest wis therefore perlec ly legal. There was 
also submission to custody under S. 46 and hence the 
accused was guilty under S. 2M I P C. 1961 IC-rl T 
577 and AIR 1924 Mad 555, D st; AIR 1926 Pjt 404 
and AIR 19.37 Bom 56 and AIR WWIKg fel 
2 S l ''^ ll ‘ a ,r ^. ve ( n , °*, her wise the legality ot the arrest 
i \ p r ■ he IegJ1 ' y the conviction under 

M 92 ' 1 £ 1,1 y' ew .'. ,fS 99 '• P - The words 
• colour of his olhcer in S 99 refer to irregular as 
distinguished from illegal acts. The arrest havi « been 

fE??*" goo . <l faltb aod under colour ol his „lh\-obv 
the deceased constable, there w,s no right of onvate 
defence even at. the arrest might not he strict!? lusti! 
hable bv law. 1963 Ker L J 7H Foil 1964 t o\ rv; i . 
34 : AIR 1934 Kcr 185 (Pc A) (Prs G. 9, Jo/foB? J 

JiVi wL«J, 853 f" Pri0Cipl * J and a PO<*cahilitr 
ot i. 99 W arrant of arrest endorsed lo cmistnhlp 

j 1 “ , by blt bv designation - Constable in uni 
form while eterutin, werront Constable held acied 
in good fault under colour of . ff ice A ,I , 

under Ss! KW deat ‘>-Accusedheld 

Section 9D app'ies to cases where there Is iurisdln 
ion to do an act, but that jurisdictiou has E t 

S,/MV e ' C ,- d w . l 0 n S | V- The w,rd *undi? 

from illegal Jets They Ihow^thatVhr d , Ntiugimhed 
the jurisdiction bu^ That the h r " aS ' vithin 
exercised irregularly oli'r °j d 
P« Section in favour of public S e v7..t r g 7 Unds - The 
the probability that^ their'^actfwi.f £T'fon 

Partly on^th TZlTy ff SSSSSi 
since the law will set right ^£5 hi 
done in its name; and lastly onthe ground 

goad for society that public" s^ntsTouW ^ 
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n of their dutv when thev ire in 


Ih? Suh. Inspector of Police to whom the warrant 
was issue * endorsed it to a c“»Ds*ab-e not >y his name 
is required bv S. 79. Cr. p Code but only noting hi< 
number in the warrant The constable was ir. uni¬ 
form while executing the warrant i h? surety for the 
accused hid already !oJ 1 the accusei that a warrant 
had been issued by the Court for his apprehension 
and thit he should apo-ar in Court and not create 
trouble for the surety. The constable appraised the 
accused of the contents of the warrant thereby satis¬ 
fying the provisions of S. 50 uf the Cr P. Cade and 
caught his hand thereby showing that he was under 
arrest. The accused assaulted the constable and where 
:he other constable, depu'ed to assist the former, 
tried to prevent further harm be : ng done, the accused 
tabbed him requiring in his death: 

Held, that the constable executing the warrant was 
actios in good faith undrr colour of his occ • and 
therefore, although the warrant was cot strictly legal 
the accused had no right of private defence and was 
guiltv under S?.302 and 353 S All -93 and A R 192- 
Oudh 224 and AIR 193d Ranz 119 and ILR < i 95*) 
Bom 661 and AIR 1953 Mad 936. Rel. on: AIR I960 
Andh Pra 110 and MR 1900 f 1 232 ai 1 AIR 1 33 
N’ag 292 and MR 19"9 Bom 2S4, D.stinzn shed 1963 
Ker L J 76 : ILR (1963) 1 Ker 220 i (1964) 1 Cri L J 
592 (Ker). 


-S. 99—Person detained — Detention not au'bo- 

rised bv S 59. Cr. P. C. Person detained has right 
of private defence—(Criminal P. C. (1S9S), S. 39». 

Under S. 59 of the Criminil P. C. the right of 
arrest given to a private person is cor.5otd to ca>f s 
where a non-bailabie and cognisable odence has been 
committed. An odecce under S. 447, I. P. C, though 
cognizable is d on-bail able. 

Where the person alleged tc have committed an 
offeree under S 447 i-^ detained, the detention befog 
not authorised bv 3 59, the person detained has i 
right of private defence and is entitled to use force to 
escape f:om wmngful confinement. i Person held 
exceeded the right). I959 KerLJ SIS: 1959 Ker L T. 
641 . 

-S. 99—' Colour of office” 

The words ‘ coloui” of (dice refer to irregular dis¬ 
tinguished from illegal acts. They show that the act 
was within the juriidic ion hut that the jurnd'clion 
had been exercised irregularly or on insu:cci**rjt 
grounds 1953 Mad V N 5 VS : 66 Mad LW 361 : 195 3 
Cri LJ 1730 : AIB 195 3 Mad 936 (93S) (Pt C) (Pr 6}. 

-Ss. 99. 97—Decree against a member of imdiv'd- 

ed joini fan ilv — Process server illegally attaching 
entire cattle biloncfogto family an 1 persisting io 
rerrov them — Held, family members had rieht of 
private defer ce and could use minimum forre against 
the attaching partv. 

A decree for recovery of possession of Certain lar i 
and for recovery of certain amount was passed 
igdinst tfe sole judgment J cbror. The judgment- 
it btor and his sons were all m-mbers of an undiv tded 
oint family. The warrant of attachment mention¬ 
ed the attachment of the deotcr’s share ol the 
cattle. In execution of the decree, the proce*s server 
hurriedly attached the entire cattle belonging to the 
family in the absence of the members oi the fa oily. 
He aid not make ar.v inquiry whether the eLtire 
cattle belonged to the fudgmeat-deotor or they also 
belujged to his sons. When the cattle were bting 
taken away the memoirs of the family came on the 
scene of occuneace, demanded the cattle and pro¬ 
tested that they would not allow the cattle to be 
taken away. There was a light between the attacbii g 
party and the family members and in that me.ee 
many persons were injured on both side. The mem¬ 


bers of the family were prosecuted for forming an 
un awful issemblv. committing the otlenc? of rioting 
ani lor assaulting the decree-holder, who accom¬ 
panied with the process server. 

Held, in the circumstances of the case that the 
accased had the right of private defence because the 
ille. il att.chment and actuil removal of the entire 
cattle caused reasonable apprehension of danger to 
the property in the mind of the accused. A I R 1947 
Pat 232, Rel. on. 

It was never intended that a man would submit to 
the deprivation of property in his possession without 
exercising anv right of sHf defence and trust to 
recover it by the tedious operation of a case in the 
Civil Court with all the weight of possession, onus of 
proof etc agiin>t him. A party is under no obliga¬ 
tion to retire from his field on the aooearance of an 
attacking party on the scene ard ir tent upon using 
violence, and in such a case S. 99, Penal Code is no 
bar to the accused persons getting beneht of the 
right of private defence of property. 

The process-server had no right to seize the share 
of the sons of the judgment-debtor fo the cattle and 
in doing so he would not be acting in g >od faith 
under the colour of his o£ce. The protection afford¬ 
ed by S. S9 disappeared; the accused would be with- 
i a their rights to resist the attachment of the entire 
cattle. 

Even if the warrant of attachment were otherwise 
valid, the property belonging to a joint family could 
not be seized in execution of the warrant against one 
f them; a: the attaching pifty persisted in their 
illegal attachment and removal, the accused could 
use minimum force to prevent such attachment and 
removal and their conviction would be bad. The 
accused Persons could get the protection by recourse 
to public authorises only if there was time enough 
for them to get po! ce help at the time of occurrence. 
But the police station befog '2 miles away it could 
not be said that after knowing that the attaching 
partv had already attached and removed their entire 
cattle illegally, and that the U'aehiog party were in 
fact driving the cattle, the accused persons could 
take the recouse to public authorities. ILR (1964) 
Cut 766. 

-Ss. 99 and 52 — ‘Acting contrary to law and 

without jurisdiction’ and ‘acting in a wav not strictly 
justifiable by law' — Distinction — Good faith in 
criminal law and in civil ltw. 

There is a distinction between acting contrary to 
law and without juri diction* and ‘acting in a way 
not strictly jus ifiable by law’. Good failh in criminal 
law is dilfe-ent from ‘go>d faith’ 3s understood in 
civil law. If an act is not done with due care and 
and atter.ton. it cannot be said to be done in good 
faith as far as criminal law is concerned. 

Held, that not only the .police were not with legal 
aurhority either to arrest or to edect a serrch but also 
did not act in good faith as was required by law and 
their action was wholly without jurisdiction. There¬ 
fore, the action of the police was such as to give rise 
to a right of private defence on the parr of the 
inmates of the Mata under S 99. 23 Cut L T SS : 
1957 Cri L J 7G9 : A I R 1957 Orissa ioO (145 to 147) 
(Tt O) (Prs 40,41). 

-S. 97—Search illegal — Still accused can be held 

guilty under S. 47 (a), Bihar and Orissa Excise Act, 
1915 See Bihar and Orissa Excise Act (2 of 1915), 
S. 47 (a). 1962 B LJ R 344. 

-Ss. 99, 97 - Criminal F. C. (189;*), Ss. 499, 514, 

Sch. 5, Form 42—Boad in favour of King Emperor is 
not bond in favour of Government Same cannot be 
foife ted— Distress warrant for enforcing forfeiture is 
illegal — Attachment of cattle under illegal distress 
warrant — Accused have right of private defence. 
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See Criminal P. C. (ISOS', S. 199. 1960 Cri L J G3C s 
A I R I960 Pat 232. 

-S. 99 — Bihar and Orrisa Public Demands Reco¬ 
very Act (191-11, S. 7 — Execution of certificate by 
arrest of certificate debtor — Notice under S. 7, is 
necessary — Without such notice certificate officer 
cannot execute the certificate S. 99 does not help 
the officer. See Bihar and OnVa Public Demands 
Recovery Act {4 of L914j, S. 7. 1953 Cri L J 1681: 
A I R 1953 Pat 313. 

-S. 99 — Bihar and Orissa Public Demands Reco¬ 
very Act«1914), Ss *17, 4 and Sch. IF, Rule 54 U— 
Execution of ceit ficate by arrest of certificate debtor 
cannot be bad if certificate holder has deposited sub¬ 
sistence allowance in Court — Provision is mandatory 
— No subsistence allowance deposited — Arrest is 
illegal — S. 99 does not help the officer carrying out 
the arrest. See Bihar and Orissa Public Demands 
Recovery Act (1914), S. 47. 1953 Cri L J 1681 : A I R 
1953 Pat 313. 

-S 99 — The words 'strictly justifiable by law’in 

S. 99 show that the section does not contemplate a 
case of initial want of juiisdiction — If there was no 
jurisdiction to issue the warrant of arr«*st or to make 
arrest, S. 99 cannot be of any help to the public 
servant. 1953 B L J R 364 : 1953 Cri L J 1681 : AIR 
1953 Fat 313 (315) (Pt C) 9). 

—-S, 99—Scope — Prosecution under S. .332, Penal 
Code -- Non-compliance with S 165 - Accused held 
justified in resisting search in exercise of rKhtof 
private defence of property. See Criminal P. C. 
(1898,, S. 105. 1964 Cur L J 1G0 ; 66 Pun L h 569. 

—S. 99 — Assistant Sub. Inspector of Police of 
Punjab State coming with stall to village in Rajasthin 
for investigation of ca.<e in Punjab - Searches and 
seizure of properties of accused by Assistant Sub. 
Inspector held to be without jurisdiction — Police 
party held not to have acted in gjoi faith — Right of 
private defence held, however, not available to accus- 

c d a U Q-E r » C i rcamstancesof lhe Cise “ Ollence under 
j a i P r °ved — Conviction under Ss. 332 

StiMv U i 2 e d# Se ° Penal Codeil80O ^ s - 52 - 1964 

T7 fs 97 * 99 — Illegal warrant of attachment — Re¬ 
sistance-Civil P. C. ll90Sj, O. 21, R 24 i2). 

While a 21. R. 24, Civil P. C , lays down that the 
lS ■ 0 be delivered 'he proper eiiicer for 
nffio., WOn k li co k nle L “ plates ‘hat the name of such 
“ ir fS' b V bis Personal name or by designa. 

be entered m the warrant. Where not 

bu the f rk he M r °- CeSS u Ser u Vfr is not '"e.-tioned 

vtrt,.««fM« of he Nazir whether personally or by 

Si leea Th*®®? ‘ S f aU ° menti ° n6d s ' ch 3 warrant 
suiega 1 . The „ct of executing such a warrant cearlv 

lacks due care and attention. The words “though that 
Zwr b ? 5tric,I y justifiable by law” ioS. 99, 

but do^eV nlyPr ° ,eCt< i efeCti , a miDOr Particulars 
thi not , cover 03 es *'here the person executing 
the warrant was not authorized to act The resistance 
£ the execution of :the warrant in such a case is 

ExteDt *° which right may be exercised. 

See also Note 8. 

E,ta t d S9 ' 10 °' 302 - Ri8hUt dcfencc- 

a-ssfi 

reasonably apprehended to cause srievtoos hm to 


liim, it would be open to him fo defend himself by 
causing the death of the assailant. 

Where an individual cit’zen or hi*; properev is 
faced with a danger and immeGiatr aid from the >tate 
machiofry is r.ot readily available, lhe individual 
citizen is entitled to protect himself and his property. 
That being so. it is a necessary corollary to the 
ractrme of private defence that the violence which 
the citizen defending himself or his property is 
entitled to use mint not be unduly disproporicnate 
to the injury which is to bo averted or which is 
reasonably apprehended a/d should not exceed its 
ligitimate purpose. The exercise of the right of 
private defence must never be vindictive or malicious. 

Id judging the conduct of a person who proves 
that he had a right of private defence, allowance has 
necessarily to be made for his feelings at tne relevant 
time. It is no doubt true that in striking a decisive 
bbw, he must not use more force than appears to b- 
reasonably necessary. Tfte law of priva'e defence 
does not require that the person assaulted or tuciu * 
an apprehension of an assault must run away for 

( safety. As soon as the cause for the reasonable appre¬ 
hension has disappeared and the threat has either 
been destroyed or has been put to rout, there can b* 
no occasion to exercise the right of private defence’ 
lithe danger is continuing, the light is there • if fo- 
dinger of the apprehension about it Ins ceased to 
exist there is no longer the right of private defence. 

The victims who belonged to the Plr ty cf aegre,'- 
sors were at a fairly long distance from the app Hants 
when they were shot dead by the appellants The 
aggressors had already stated running away and 

S&'ffJSiSKff -*° ,he « WS 

It was lor the party pleading self-defence to Drove 
•he circumstances giving rise to the exercise Jfthe 
right of sel - efence, and this right could not be said 

i S ° 0n as L ,he inclusion i. reach 'd 
that at the relevant time there was no threat either 
the persons of the appellants or the nerJ»n« r, ° 

PC[*y °l their companions Jai Dev v State of p' P « r 
(19631 .s r. ft asu . io«< 1 . . ato _ of P<»ii/ab, 


113720)7 

fdefendingbpropej'ty. Tl'it 
—S 00-Extent of right of private defence. 

e^S^JTSS£,£*Ss. S ,h V iJ »° f 

the side of the accused persons t °L ,b * n . thos0 0n 

themselves, do not necessarily prove that b ? 

were the aggressors and had exceeded S; acc "^ £ 

self-defence When lathis tabar and „?£,?? r r ‘ 8bt °f 

weapons are beiog used bv both fk ?'* s .b ar Mged 

fight, it is very difficult for anl & a,tw *. n * b e 
strnkpt that a.** .1 F. V Side to Weich th^ 


- 1 ' lfr 11 /• 

-cS ’a F i,zTo 

accused—Accused rounding fip catde tf/efu £ M> of 
cattle pound - Deceased forcible K,? 0 t ke hem 
from possession of accused rw*! a D f L 8wa 7 cattle 
with la»hi not usinc it - Ce ? s T d ^ ou gn armed 
With lathi on head 8 -Dec S e dv? ttiD8 
injury—Accused held exceeded r^ " 8 , 
T Ac t<£ vered by Exception ( 2 ) 0 f ^300 "r ' de,ence 
Should be under S. 304, Part I andnotPa^ai^fjg, 
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W R (H C) 477 : 1931 All L J 464 : 1951 All Cri Cas 
116: 195*3 Cri L J 1275 : A 1 H 1953 All 555 (556) 
<Ft A) (Prs 5 to 1U, 12). 

“ and 99 — Scope — Right of self-defence — 

\\ hen justilied — Extent of the right — Question if 
force used was more then was necessary — Conside¬ 
ration. 

A was raising a wall on his own land and there 
v>as no inva ion ol B’s rights. R demolished pir: of 
the wall built -and a free fight ensued ru which A 
and his son received minor ibjuries while B received 
greater mim er of injuries and grievous injury too. 

B complained to a Magistrate ana A was convicted 
tinder Ss 308 and 325. Penal Code, 1.is son was also 
convicted hut was given the benefit ot being a first 
offender On appeal .Vs conviction under S. 308 was 
altered to one under S. 325 and sentences were also 
reduced. The matter was taken in revision. 

Held i a man is attacked he would be justified if 
he holds Iris ground and delivers a counter attack 
provided the injury he inflicts is not out of all pro- 
portion to the injury he was threatened with. 

\Wn two parties begin to use lathis or blunt 
weapons one by way ol attack the other by way ot 
defence it is impossible to count the blows or to 
expect equal number of blows would be given iu 
retaliation. 

In the light of the facts the accused was not hound 
to go to the thana and seek police help. He was cer¬ 
tainly entitled to exercise the right of private defence 
of his property and the argument based on the 
number of injuries inflicted by him and the number 
received by him or the weight of the blows dealt by 
him to be heavier than what was received, to hold 
him to have exceeded r.is right is not correct. The 
law is not based on theory of retaliation. The blows 
dealt on h»m but also the blows that might have 
been dealt by the attacktrs, ihe further injuries he i 
might have received have also to be considered fo 
see if the right of private defence is exceeded in any 
case. In the instant case the accused lias noi exceeded 
and he is entitled to be acquitted. 31 Cri L I 654, 
Ref. 1952 All L J 609 : 1953 Cri L J 725 : 1953 All 
W R (H T) 2U4: AIR 1953 All VS (339) (Prs 4 to G). 

-S. 99 reed with Ss 34 144. 14G, 148, 524 — 

Rioting ano unlawful assembly - Private defence — 
Dispute regarding possession - Use of force by 
accused as lawful owner of land to vacate trespass 
resulting in injuries — Conviction of accused for 
rioting and uni twful assembly — Validity. See Penal 
Code (i860;, S. 144. ILR ( 965) Andli Tea 193 
(DB). 

-Ss. 96, 9’, 99 — Prosecnt'on party bciog aggres¬ 
sors - Accused part) has right of private defence — 
Extent ol right depends upon attitude of prosecution 
party. 

II the prosecution party has assembled with the 
object of chastising the accused it would tot he 
unlawful for any person to goto the aid of the 
accused to rescue Inin But the degree of force to be 
used would depend upon the temper, disposition and 
determination of the prosecution party. If the ac 
cussed persons without any provocation or cause fired 
a 1 the deceased md injured other persons certainly 
their act*, cannot in any view be justified and they 
would be guilty of riot attempt to murder and hurt, 
whether grievous or otherwise ILR (1959) Aodh 
Pra 797. 

-Ss. 96. 97,99. 100. 102, 300, Exception 2 and 

S 304 (Part llj Right of private defence of Indy- 
Nature and extent of—Exceeding ri^hi — Question of 
fact. 

A man who is attacked is perfectly justified in the 
eye ot law if he delivers a counter attack to his 


Ss. 95 to 106, Note 6 

assailant, provided alwa>s that the injury which he 
indicts * n *elf defence is not out of proportion to the 
injury with which he is threatened. IL < 23 Mad 
4 54; A I R 103Q- Lah.93. Re), on. The only conside¬ 
ration that should weigh in such cases is whether 
the person threatened with danger, or injury has not 
exceeded the limits fixed by law This of course 
depends upon reasonable apprehension of danger to 
t ne p r on under the particular circumstance of the 
ca ' e * The weapon u*ed, the mjnnejxjfusing it the 
nature of assault and the other surrounding circum¬ 
stances will be taken into account for this purpose. 
No doubt, a man acting under an apprehension of 
» eath or grievous injury s not baund to molulate his 
defence step by step according to the attack before 
there is reason co believe that the a'tack is over. But 
it is always necessary that the apprehension of such 
injury must be natural or probable. Certainly the 
law does not permit an injury which is out of all 
proportion to the danger. 

Held, on facts of the cas* that the accused had 
exceeded the right of self, defence of his body and 
therefore he was ei titled only to the benefit of 
Exception 2 to S 300. He was therefore rightly con¬ 
victed under S. 304, Part 2. (1957) 1 Aodh VV R 
181 . 

—-S. 100—Right of private defence — Defence of 
body — In the face of danger it i> no* reasonable to 
expecl accused to measure force of his blows or to 
succeed in avoiding vital part of the body. AIR 1954 
Assam 56 (DB). 

-Ss 9G, 100 and 300—Scape of — Bight of private 

defence. 

Section 96, Penal Code, lays down that nothing is 
an offence which is done in the exercise of the right 
ol private defence. Section 96 gives a right to every 
.person to defend his bodv and the body of another 
person against any oifence affecting human body. 
Section 100. Penal Code, gives a right of private 
defence of body, to the voluntary causing of death or 
any other harm to the assailant if the as ault reason¬ 
ably causes the apprehension of death or grievous 
hurt. But if the accused exceeds his right anJ kills 
his assailant though he could have caused lesser 
injury, the gen *ral exception may not apply In that 
event, the case is likely to fall under Exception 2 to 
S. 300, Penal Code. 1952 Cri L I 1366: A 1 R 1952 
Bhopal 25 (28 to 31) (Pt J) (Prs 28, 42, 45). 

-S. 100— Applicability—Right of private defence 

of person or body — Causing of death — When justi¬ 
fied -Apprehension of danger-Test. 

A person who is as'aulted is not bound to modulate 
the defence step by step according to the attack 
be'ore ihtre is reason to believe that the attack is 
over. Where the attack assumes a dangerous form 
every allowance has to be made for one who with 
the instinct of self preservation strong upon him pur¬ 
sue? hi? defence a bit fuither than to a cool bjstun¬ 
der would setm absolutely necessary. The question 
in such cases is not whether there w.s an actually 
continuing danger, but if there was any reasonable 
apprehension of such danger. It is only against a 
danger present and imminent that the right of private 
defence avail?. AIR 1925 Nag 2 0, Applied and Foil; 
A I R 1925 L ih 514; A I R 1931 Oudh 63 : 29 Cri L J 
755. Rel. on. 52 Ln L J 1246 : A 1 R 1951 Bhopal 2 
(4) (Pr 8). 

-8s. 99 an! 316 — Ildd, on facts that the accused 

had a right to private defence of property hut that in 
indicting the injuries he exceeded the right and thus 
he committed an offence under S 326. 58 Cal W N 
279 , 1954 Cri L J 774 . AIR 1954 Cal 253 (270. 271) 
(Pt 11) (Pis 52. 56) (DB). 
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-S. 99—Rizht of private defence — If exceeded— 

Accused threatened by crowd—Shot fired by accused 
entering back of complaiuant's leg. 

Where the accused has clearly established his right 
of private defence, the fact that a shot Bred by him 
entered the back of the leg of the complainant can¬ 
not by itself show that the right was exceeded. When 
firing at the crowd some of whom were advancing 
and some were retreating a shot may very well hit 
one of the retreating persons. That would not indi¬ 
cate that the person threatened by the crowd was 
exceeding his right of private defence. Again the 
complainaot may have just turned away at the very 
moment that the shot was fired thus causing the 
•bullet to enter the back of his leg. Prior to that he 
may have been advancing towards the accused. 1952 
Cri L J 579 : AIR 1952 Cal 217 (217. 218) (Pr 2). 

-Ss. 97, 99 and 304, Part I — Fight of private 

defence of one’s body — Principles applicable — 
Extent of right—Test as to when right is exceeded — 
Accused must have acted under instinct of self- 
preservation and not out of malice or anger* 

The centralfpoint which must be borne in mind is 
that the right of private defence continues only so 
long as a reasonable apprehension of the danger per¬ 
sists. The important point which has got to be deter¬ 
mined is as to whether in the circumstances in which 
the accused was placed, the apprehension had per¬ 
sisted in his mind, when he indicted a particular 
injury or injuries, that his life was in danger and 
whether, under the circumstances in which he was 
placed, that apprehension was a reasonable one. One 
of the tests which may be safely and usefully applied 
would be to discover whether the accused was still 
acting under the instinct of self-preservation or whe¬ 
ther other feelings such as those of anger, malice and 
•reprisals had intervened. In the former case, the 
accused would be entitied to right of private defence, 
but not in the latter cases. 

Held, on facts that though in case of one of the 
three latal injuries, the accused might be held to have 
acted in self-defence, he was acting out of malice and 
anger and feeling of retribution and, therefore, had 
exceeded the right of private defence. Consequently, 
his conviction under S. 301, Part I, Penal Code, was 

(1901) 2 Cuj L R 70 ! < 196 U U) Cri L J 
653 (Guj). 


—S,. 97, 99 and 104-Trespass — Owner has righ 
ot private defence subject to limitation in S.99 - 
Right not exceeded-Trespasser has no right to causs 
iniury to owner. AIR 1954 All 35, Distinc. (1961)S 

LJ 649 C (Gu 1? ' (190l> 2 GUI L R 274 ' iSoi (1| Cr 


-Ss. 99, 34, 96. 97, 323, 326, 304 - Deceased, 

man, damaging field of accused and raising his I 
to strike one of the accused persons — Accused 
had right of private defence of person and propei 
Accused however lost this right by using exce 
force and causing death of deceased - Thougf 
cused had common Intention only to beta 
deceased and not to cause his death they must 
i DiUries caused were likely to c 
$ vup deee M«l - Accused were guilty u 

S SSm? 7J/r '•, wt i S ; 34 ' See Penal (I 

S. 34.1965 (2) Cri LJ 499(2), AIR 1965 Him Pn 

®pd 9.9-Applicability —Decree for po 
' of a . plot) * n favour of a member of accu. 

RteSK kill ‘ d vTStt 

miitefc Possession was passed in favour 

fc'S] P,a r 


stopped them as a result of which free fight took 
place and severil persons on both sides were injured. 
A member of the complainant’s party was killed by a 
gun shot from the accused; 

Held, (l) that the accused had a right of private 
defence and he had not exceeded it. It would not be 
fair to expect of an accused under such circum¬ 
stances to weight in golden scales the amount of 
force to be used by him. AIR 1955 N UC (Punj) 1353, 
Rel. on. 

(2) that it could not be argued that the accused 
should have approached the police before taking the 
law into their own hand. AIR 1934 All 829, Rel. on. 

(3) that from the fact that death had taken place 
in the complainant’s parly it could not be said that 
the accused persons were the aggressors. AIR 1954 
All 35, Rel. on. 1955 Cri L J1179 : A I R 1955 J & K 
9(10, ll)(Prs 6, 7, 9) (DB). 


-Ss. 96, 99, 100—Right of self-defence — Nature 

and extent of. 

The right of self-defence is a high-prized gift 
granted to the citzens to protect themselves by eftec. 
tive self-resistance against unlawful aggression. No 
man is expected to fly away when he is attacked. He 
can fight back and when he apprehends death or 
grievous hurt he can see that his adversary is van¬ 
quished without modulating his defence step by step. 
Faced with a dangerous adversary, no man can 
possibly act with a detached reflection and under 
such circumstances if he travels a little beyond the 
limit, the law protects him and hence Courts should 
not place more restrictions on him than the law 
demands. 1964 (2) Cri L J 297 i I L R (1963) 1 Ker 
458 : 1963 Ker LT 450 : .(1963) 1 Ker L R 468 : AIR 
1964 Ker 222 (225) (Pt E) (Pr 8). 

—S. 97—Right of private defence of body—When 
arises. 

It is not necessary nor does the law require that the 
accused should wait till he receives a grievous injury 
for the purpose of exercising his right of private 
defence In considering whether the accused is 
entitled to exercise the right of private defence, one 
has to place himself ,n the position of the accused in 
the midst of circumstances in which the accused 
stood and then form an opinion whether under the 
peculiar circumstances the accused had not the a D 
prehension of such injuries to his body as would 
entitle him to exercise his right. 1960 Ker L T 187 , 
1960 Mad L j (Cr) 281 , I960 Ker LJ 578 , 1960 
CrU; J 1088 : AIR 1960 Ker 258 (259) (Pt B) (Pr 6? 


a man standing before it-If TuVTied. Ve0IClea,a « 

Held, that in the circumstances disclosed by tl 
ev dence in the case, it was atrocious lor anybody 

S , .r g , ahe ‘^ aod mechanically propell, 

^ll hk r ,eepa I a i meansor wea P° u to ex P erci 
the right of private defence even it any existed nr 

to uphold the plea would be set at naught the limit 
tions imposed by S. 90. 1957 Ker L T *50, itt 
Ker L I 673 s ILR (1957) Ker 781 ■ (19571 kiA l , 9 ' 
(Cr) 662 : 1958 Cri L J 33 , AIR 1958 Ker 8 k 
(Pt C) (Pr 11) (DB). " ™ Kcr 8 l 1 

-S. 96-Circumstances showing that accused h 

reason to appreoend some dinger to hishndunrk. 
of deceased and his brother -Acouled in3*.. n 
state — Fatal stab wound by accused infected—^ 
intention to cause more harm than was i 

purpose of defence -Offence held oL ot ^.L 

(BKt S 

a —* 
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The question whether the accused has exceeded his 
light (t private defence does not necessarily depend 
on the seriousness of the injuries sustained by the 
aggressor but must largely depend on the dangerous 
nature of the situation in which the accused had to 
save hinvelf. Where, therefore, a stronger and stouter 
adversary, whose criminal antecedents are know n to 
the accused, atticks him and during the grapple 
between the two which ensues, the aggressor has his 
hands at the throat of the accused, and being reason¬ 
ably apprehended by fear of death or grievous hurt to 
himself the accused uses his knife twice against his 
dangeroux* adversary, it cannot be said that in thus 
using the knife the accused had exceeded his right of 
private defence, even though one of the two injuries 
inflicted by the accused proved fatal. 1957 Ker L J 
602. 

-S 100—Right of private defence of body — Ac¬ 
cused. deceased and some others playing cards — 
Verbal altercations leading to blows — Deceased ag¬ 
gressor and beating accused—Accusfd caught hold 
by friend of deceased - Accused severely beaten, 
getting exhausted and talliig aowu—Deceased again 
attacking—accused taking out kuile and stabbing 
deceased fearing d-ath at hands of deceased and 
attempting to run awav — Friend of deceased follow¬ 
ing accused —Fearing renewal of attack accused using 
knife and wounding the friend—Accused held acted 
in self-defence in bath cases and that in doing so he 
did not exceed bis right. 1957 Ker L J 413. 

-S. 99—Right of private defence of body—Extent 

of. 

The right of private defence of the body extends 
under the restrictions mentioned in S. 99 to the 
voluntary causing of death or any other -harm to the 
assailant if the oliencp which occasions the exercise 
of the right be an assault as may reasonably cau*e the 
apprehension that death or grievous hurt will other¬ 
wise be the'consequence of such assault. Whether the 
apprehension was reasonable is always a question of 
fact to be determined by the surrounding circums¬ 
tances. The test in such a case is not whether there 
was any actual danger but whether there was reason- 
able apprehension that such danger existed. At the 
same time it must be borne in mind that a man acting 
under apprehension of death or grievous hurt caunot 
be expected to judge too nicely the situation and 
modulate his deknce step by step. And where the 
assault has assumed a dangerous form every allowance 
must be made for one, who with instincts of self- 

f ireservation strong upon him, pursues his defence a 
ittle further than to a perfectly caol by-stander 
would seem absolutely necessary. Madh BLH 1954 
Cr 112 : Madh RLJ 1954 HCR 90S: 1955 Cri L J 471: 
AIR 1955 Madh B 34 (36) (Pr 10) (DB). 

-Ss. 97,99 and 302, Excep 2 —Right of private de- 

fence of property—Extent of—Accused employed to 
guard cotton stocked in courtyard hiding himself in 
courtyard with gun and knife to detect thief—Thief 
entering courtyard to steal cotton—Accused firing gun 
and later inflicting several injuries with khife on the 
thief-Accused held acted in the right of private 
defence of property but exceeded it»— Accused held 
guilty under S. 304. AIR 1955 NUC (Madh B) 3011 
(DB). 

_Ss. 9G, 97—Girl removed forcibly by her husband 

and companions against her will—People interested 
in rescuing her, are entitled to use minimum force in 
rescuing her. 

Where a girl was being carried away by her hus¬ 
band and his companions forcibly against her will 
those who attempted to rescue her were entitled to 
use sufficient force to achieve that purpose. If in 
doing so they inflicted some injuries they could well 
claim the benefit of the plea of the right of private 


defence, provided limitations imposed by S. 99 were 
not transgresse.. Those interested in rescuing her 
could not be reasonably expected to wait till the 
matter had been reported to the Police and action 
taken by the public authorities. The fact that the 
woman was being carried away by force by her own 
husband, would not allect the right conferred by 
S. 97, Penal Code. 

While using minimum force in rescuing the girl, if 
accidentally a stone hits some one of the captors on 
the head and unfortunately results iu an injury to 
the ba;e of the skull, it could be said that the person 
who threw the stone exceeded his right of private 
defence 1953 Cri L J 1185 : AIR 1953 Madh Bhe> 
182 (183, 1S4) (Prs 10, 12, 13) (DB). 

-Ss 97 and 100-Decree-holders trying to secure 

possession of a house not included in decree—Accus¬ 
ed forcibly residing decree holders to take posses¬ 
sion—Accused entitled to defend his right to proper¬ 
ty. 

Held, on facts, that there was no satisfactory evi¬ 
dence to show that the decree-holders and the pro¬ 
cess server were acting within the scape of the autho¬ 
rity of the warrant for delivery of possession. It 
could not be denied on the facts of the C3se that * 
there was an invasion of property either actual or 
threatened which justified the exercise uf the right of 
private defence because otherwise the olfence of 
criminal trespass or house trespass would have been 
committed. A person had a right subject to restriction 
in S. 99 to defend property against any act amounting 
to criminal trespass. (1912) 13 Cri L J 764, Foil. The 
decree-holders had failed to show that they went to 
obtain possession of the house in the lawful exercise 
of the right conferred on them by decree. 1963 
MPLJ (Notes) 219. 

-Ss. 99, 104, 105, 333 and 326—Criminal trespass 

and mischief upon Government forest — Right of forest 
gaard to prevent - Extent—Accused cutting timber 
from Government forest—Seizing of axe Iroin accus¬ 
ed held did not exceed necessity—Accused not en¬ 
titled to claim private defence. 1962.Jab L J 857 : 
1962 MPLJ (Notes) 318. 

-Ss. 97 and 99-Deceased attacking accused with 

a dagger first—Accused snatching dagger and causing 
injuries—Deceased succumbing to injuries — Act of 
accused covered bv right of private defence and right 
not exceeded. 1962 MPL) (Notes) 227. 

-Ss. 99, 100 aud 304 — Right of private defence— 

Limits. 

Merely because the stab given by the accused is a 
little deeper than the one caused by the deceased it 
cannot be said that the accused is guilty of exceeding 
his light of private defence. It is not correct to say 
that a person apprehending danger to life or grievous 
hurt should inflict an injury of the same nature t> 
the assailant as was caused to him. Under S. 100, 
Penal Code, the killing of an assailant is justified 
when the victim of the assault apprehends either 
death or grievous hurt The only restriction imposed 
is that the person exercising the right should not use 
more force than is reasonably necessary and should 
not inflict an injury out of all proportion to the 
injury with which he was threatened Where the 
assailant is killed by the victim exercising his rtehtof 
private defence a conviction of the victim under S. 304, 
Peral Code, is not justified and he is entitled to an 
acquittal. (1953) 1 M L J 69 : 1953 Mad W N 12 • 
1953 Mad W N (Cri) 4 : 55 Cri L J 387 i AIR 1954- 
Mod 319 (319, 320) (Prs 6, 7) (DB). 

-S. 99 — Applicability discussed. See Penal Code 

(1860), S. 332. 1961 (2) Cri L J 504 (Manipur). 

—Ss. 97, 141,148, 149 and 326 - Accused mor* 
than 4 armed with deadly weapons trying to enforce- 


PENAL CODE (1860) 

their disputed right to usufruct of mango trees — 
Incident resulting in simple injuries and grievous hurt 
resulting in death of person — No physical resistance 
encountered by accused — Accused guilty of office 

— No right of private defence. 196L (I) Cri L J 403: 
33 Mys L ) 995 : ILR (I960) Mys 1126 : AIR 1961 
Mys 74 l83) (Pt F) (Pr 56) (DB). 

-Ss. 99, 96 - Extent of the right of private 

defence. 

The right of private defence under S. 90 is clearly 
qualified under S. 99 which lays down that right of 
private defence in no case extends to the inflicting of 
more harm than it is necessary for the purpose of 
defence. If merely during the course of a slight hand- 
to-hand scuffle with an unarmed person the accused 
pulled out his knife and stabbed the deceased it is 
very difficult to accept that he did so in the exercise 
of his right of private defence so as to afford him the 
benefit of S. 96. ILR (1951) Mys 445 : AIR 1952 Mys 
10(11, 12) (Pt B)(Prs 7, 8) (DB). 

-Ss. 96 and 99 — Right of private defence — 

Extent of — Right is qualified by S. 99 — If merely 
during the course of a hand-to-hand scuffle between 
unarmed person (the accused and the deceased) the 
accused pulled out his “gupti” and stabbed the 
deceased, it is very difficult to accept that he did so 
in the exercise of his right of • private defence. AIR 
1954 Nag 126 (128) (Pt B) (Pr 10). 

-Ss. 97 and 99 — Defence of property and person 

— Right is available only subject to exception provid¬ 
ed under S. 9J — No material on record to show that 
S. 99 does not apply to the case — Claim to right of 
private defence is not sustainable. (1965) 31 Cut L T 
576 : ILR (1965) Cut 229. 

-Ss. 99,141,147, 148, 149 - Unlawful assembly 

—Dispute between complainant's party and accused's 
party over right to cut embankment of irrigation 
tank in village — Riot — Complainant's partv un¬ 
armed, while accused's party fully armed with some 
deadly weapons — Assault by accused party resulting 
in deaths of: members of complainant's partv. held 
constituted unlawful assembly — Common object — 
Proof — Olfence committed by members of accused 
party. 

Held on facts, (i) that even if the complainant’s 
party had no right to cut the embankment to release 
the accumulated water, being unarmed they did not 
enforce that right or supposed right by means of 
criminal force or show of criminal force. That party, 
therefore, did not constitute an unlawful assembly, 
(ii) The accused party clearly constituted an unlawful 
assembly since they by means of criminal force 
wanted to enforce a right or supposed right. Those 
members of the accused party, who were armed with 
deadly weapons, were punishable under S. 148. The 
other members of the accused party carrying only 

om o Y 6re P unish * b, ° unde ** S. 147. ILR (195z) Cut 
219, Rel on. (iii) Where several persons assaulted the 
deceased, the common object can be collected from 
the nature of the assembly and of the arms used by 
them and from the behaviour of the assembly at or 
before the scene of occurrence. The common object 
is an inference of fact to be deduced from the circum- 
stances of each case. The circumstances of the case 
established the existence of the common object as 
Doing one or murder. From the circumstances, it was 
f_ s “ .f' members of the unlawful assembly 

r n0 '*L’ t t0 like >y £at murder would be committed 
l S utlo f of t*»e common object. Each of the 
f Sfi n i ore . w !l UaWe to be convicted under 
S * Cod®- 1904 (1) Cri L J 114 <Ori> 

of 1 . 5 L S - C 57 j* ¥• on - ( iv ) The commission 
0v8l j act 1S °° doubt evidence of the fact that 

Whether 8 . W “ 1116 n ? emberof a ? “lawfulassembly 
Whether a person is a member of the unlawful 
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assembly or not is a pure question of fact to be 
determined on the assessment of evidence. (1963) 
5 O J D 155 : 29 Cut L T 3S3: 1964 (1) Cri L J 117 
(Orisst). 

-S. 96 — Complainant's bullock damaging straw 

of accused — Accused has a right to impound it and 
apply force, in exercise of right of private delence, to 
remove obstruction caused by complainant — Mere 
number of injuries caused to complainant will not 
lead to the conclusion that the right of private de¬ 
fence was exceeded when the other evidence shows 
that some of the injuries were caused by the accused 
and remaining ones do cot support that conclusion. 
(1963) 5 Orissa J D 297. 

-S. 99 — Exceeding right of private defence — 

Question of fact — Accused having reasonable ap¬ 
prehension of getting grievous hurt from deceased 
dealing two knife blows in quick succession each of 
which sufficient to cause death in ordinary course of 
nature — Right of private defence held not exceeded. 

Whether the accused has exceeded his right of priva¬ 
te defence, is a question which depend upon the facts 
of each case. It is difficult to lay down anv general 
proposition except to keep in mind what has been laid 
down under S. 99 that no more hirm should be 
inflicted than is necessary for self-defence. 

Where the accused who had reasonable apprehen¬ 
sion oi getting a grievous hurt from the deceased gave 
two knife blows on the deceased in quick succession 
ia self defence and each blow was sufficient in the 
ordinary course of nature to cause dsath. 

Held that the accused had not, in the circum¬ 
stances, exceeded the right of private defence and 
could not be held guilty of any olfence. AIR 1952 5 C 
165, Ref. to. (1963) 29 Cut L T 488. 

-Ss. 96 and 99 — Right of defence of person — 

Extent of — Right held not exceeded. 

As a result of quarrel and altercation the accused 
give a blow to the nephew of the decked who 
thereafter ran home. After an appreciable time the 
decea^deame with a lathi and gave a seve,e blow on 
the head of the accused. The accused iu turn gave 
two or three blows on the head of the deceased 
causing a fracture of the skull aud ultimately iu his 
(learn. 

Held that the deceased had no justification to 
continue a quarrel which had already terminated and 
to assault the accused; and so long as the deceased 
had a weapon with him the accused had a readable 
apprehension that further assault on him may take 
place. With such an injury on his head there was a 
reasonable apprehension of grievours hurt and the 

CT 0 * * as 0D,itIed . severe blows on the 

head of the deceased with a view to disable him 

though unfortunately the man died sub eSueu ly’ 
The doctor who held the Dost-aortun examination on 
the corpse of the deceased certified that the deceased 
could have survived and the injury though grievous 
was not always fatal In these circumstances the 
accused cannot be said to have exceeded the right of 
private defence of person conferred on him l,v LZ 

1 1962) 4 O J D 369 : 29 Cut L T 33 • iSfi? .ft r la ."£ 

85 : 1963 All W R (Sup) 32 , 29 CutL T 33 ° R 

Ss. 99, 148 — Case of rioting — Right of private 
defence tf property - When can be claimed. P ‘ 

The right of private defence under S. 99 of p enH i 

Code is an answer to a charge of riot in a- h, 1 ,,i nal 
can be no right of private defence when 8 the 
premeditated on both sides, unless object of lu® 
assembly is shown to have been to repel forcible .*£? 
criminal aggression. The right of privlte nd 

be exercised only in special circuimHnr^ 6 i Ce ca ? 
the restrictions impoS by St S^ 

pertant considerations which always arhS In ordelto 
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determine whether the action of the accused is 
covered by the right of private defence are. firstly, 
what is the nature of the apprehended danger and 
secondly, whether there was time to have recourse 
to the police authorities, always remembering that 
where both parties are determined to fight and go 
up to the land fully armed in full expectation of an 
armed conflict to have a trial of strength, the right of 
private defence disappears. The right is available 
only agaiDst an olfence and not against a lawful act. 
In a case of right of private defence of property it 
should he clear from the evidence that the party 
exercising the right he claims is in possession of that 
right and that he is entitled to resist or repel aggres¬ 
sion in order to maintain that right. It is only when 
these facts are proved that he can be said to be 
maintaining his right. A gathering of persons 
assembled to maintain the status quo may equally be 
unlawful if the defence of the right can only be 
effected by enforcing it through the use of force. The 
right is strictly confined only to acts against an 
offence and not against what may be a civil trespass. 

If a person prefers to use force in order to protect 
his property when he cm. for the protection of such 
property, easily have recourse to the public autho¬ 
rities, his use of force is made punishable by the 
Indian Penal Code, no matter what the intention of 
the person may be. The law says that he must not 
use force in such cases but should invoke the aid of 
the tribunals charged with enforcement of the law. 
(1962) 28 Cut LT 548. 

-Ss. 97, 99-Right of private defence - Extent of. 

There can be no right of private defence where the 
riot is premediated on both sides. The right of private 
defence can be exercised only in special circum¬ 
stances and with the restrictions imposed by S. 99. 
The important considerations which always arise in 
order to determine whether the action of the accused 
is covered by the right of private defence are, firstly, 
what is the nature of the apprehended danger, 
secondly, whether there was time to have recourse to 
the police authorities. It is lawful for a person, who 
has <een an invasion of his rights, to go to the spot 
and object; it is also lawful for such person if the 
opposite partv is armed, to take suitable weapon for 
his defence. (1961) 3 Orissa J D 26 : 27 Cut L T 367. 


-Ss. 99. 300, Exccp. 2- Private defence of body— 

When exceeded. 

Held, that though a case of self-defence was made 
out in the evidence still the blow which caused the 
death being on a vital part of the body when the 
deceased was armed only with a lathi was a case of 
exceeiing the right of private defence, and that the 
appellant was guilty of culpable homicide not 
amounting to murder as the case fell under S. 300, 
Exception 2. Penal Code. 1958 Cri L J 785 : 24 Cut 
L T 350 : AIR 1953 O(161) (Pt B) (Pr 11) 
(DB). 

_Ss. 96 and 97-Right of private defence of body 

—Extent of — Causing death— Right when exceeded 
stated. See Penal Code, Ss. 140 and 147. (1958) 24 
Cut LT 215. 

_Ss, 99, 101. 304 — Exceeding right of private 


defence—Punishment. 

The second blow of axe given by the accused on 
the frontal aspect of the arm at a time when the 
deceased had been completely disabled may be said 
to be one not protected by the right of private 
defence. This however, would not make her liable to 
be convicted under S. 304. ( 51) 17 Cut L T 220 : 
AIR 1952 Orissa 37 (42) (Pt C) (Pr ll>. 

_Ss. 99, 90-Person informed that party of accused 

were invading his property by cutting away bamboos 
—Person is entitled to go suitably armed to the spot 


and object and if he is attacked, to defend himself by 
use of weapons. AIR 1936 Pat 022, Relied on. (1964) 

I L R 43 Pat 156. 

-Ss. 99, 97, 103 — Private defence of property — 

One party in actual possession — Both parties armed 
— Simultaneous attack — Member of party in actual 
possession causing fatal injury to member of opposite 
party—Right of private defence of person or property 
held not exceeded. See Penal Code (I860), S. 97. 
1959 Cri L J 71 i AIR 1959 Pat 22 (DB). 

-S. 99—Private defence of person and property — 

Interpretation—Use of English precedents not to be 
permitted: Observations of Ross J., in AIR 1920 Pat 
433, Dissented from. See Penal Code (1800), Preamble. 
1959 Cri L J 71 : AIR 1959 Pat 22 (DB). 

-S. 99 — Unlawful seizure of cattle — Hurt could 

be caused in rescue of cattle in exercise of right of 
private deience. See Penal Code (1860), S. 147. AIR 
1955 N U C (Pat) 1869. 

-S. 100 — Right of private defence — When ex¬ 
ceeded stated. AIR 1955 N U C (Pat) 456 (DB). 

-Ss. 99 and 100—Right of private defence—When 

exceeded indicated—Case on tacts. AIR 1955 N U C 
(Pepsu) 456 (DB). 

-S. 103 — Right of private defence of property is 

restricted by general provisions which apply to every 
kind of right of private defence mentioned in S. 99 
which lays down, inter alia, that the right in no case 
extends to the indicting of more harm than it is 
necessary to indict for the purpose of defence. (’51) 
3 Pepsu L R 620 (DB). 

-Ss. 100 and 97—Private defence of property and 

body — Accused lawfully ploughing land—Deceased 
starting fight deliberately preventing accused from 
lawfully exercising his right — Accused held hid 
right of private defence — Killing deceased held no 
offence. See Penal Code (I860), S. 97. AIR 1955 
NUC(Punj) 1353 (DB). 

-S. 99—Unlawful assembly — Accused gathering 

in force, defending his possession — Accused within 
their right in peacefully occupying the field in dispute 
where it is lying vacant and preparing it for cultiva¬ 
tion — They are entitled to resist by force any 
attempt by rival claimants to prevent them from 
doing so — In doing so the accused cannot be said 
to constitute unlawful assembly—Accused are entitled 
to use force as a defence against criminal trespass 
and are entitled to cause any harm short of death — 
Right held was not exceeded, since although ro 
grievous injury was caused to any of these accused, 
the voluntary causing ?of death was justified. 1954 
Cri L J 1518 i AIR 1951 Punj 232 (234,235) (Pt B) 
(Prs 8, 11) (DB). 

-Ss. 97, 99 — Right of private defence of person 

and property — Principles — Degree of force to be 
used in exercise of right — Feelings of person attack¬ 
ed at time of occurrence are to be considered — Re¬ 
course to public authorities not possible or useful— 
Right is not lost. 

Where an individual citizen or his property is faced 
with a danger and immediate aid from the State 
machinery is not available, the individual citizen is 
entitled to protect himself and his property but the 
violeoce which the citizen defending himself is en¬ 
titled to use must not be unduly disproportionate to 
the injury which is to be averted or which is rea¬ 
sonably appehended and .‘hould not exceed its legi¬ 
timate purpose. AIR 1903 S C 612, Foil. The exercise 
of right of private defence must never be vindictive 
or malicious, In judging the conduct of a person who 
proves that he had a right of private defence, allow¬ 
ance has necessarily to be made for his feelings at the 
relevant time. Right of private defence is suoject to 
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the provisions in S. 99. 1963 Raj L W 436 : 1 L R 
(1963) 13 Raj 789. 

-S. 97—Applicability—Right of private defence of 

property—When exceeded indicated. See Penal Code 
(I860), S. 34.1939 Cri L J 770 : AIR 1959 Raj 124. 

-S. 97 — Applicability — Fight for possession of 

land — One of complaints party dying — Right of 
private defence held was not exceeded by accused. 
See Penal Code (1860), S. 300.1958 Cri L J 222 : AIR 
1938 Raj 52 (DB). 

•Ss. 96, 97 and 100 — Accused in lawful posses- 

r . . _ 1 It* ■ _ _ l :__ 


sion of his field — Deceased and his party asking 
accused not to plough his field — Upon accused's re¬ 
fusal to comply deceased aiming a lathi blow at 
accused — Accused Dicking up a lathi lying on spot 
and giving only one blow to the deceased resulting 
in his death — Accused held was protected by right 
of private defence of person as well as property. 1953 
Raj L \V 116 j AIR 1955 N U C (Raj) 1372. 

-S. 99 — Extent to which right of private defence 

may be exercised — No opportunity to accused to 
have recourse to public authorities at dead of night 
when deceased was trying to get into the house of 
the accused and menacing the safety and honour of 
the women folk of the household—Accused's right of 
private defence extended even to causing of death. 
AIR 1955 N U C (Raj) 496. 

-Ss. 99 and 104 — Right of private defence — 

Extent to which may be exercised—Plea of self de¬ 
fence, when available. 

Four boys of tender ages had taken their cattle for 
grazing outsi Je their villago. The cattle strayed into 
the adjoining field of the accused and actuxlly 
mounted the heap of fodder and were commit*ing 
mischief. The accused attempted to drive out the 
catlle and to take them to the pound. The boys inter- 
vened and scuffle ensued. The accused were armed 
and the boys received injuries in the scuffle. The 
question was whether the accused acted in the exer¬ 
cise of their right of private defence. 

Held, that the cattle were admittedly trespassing 
into the appellants’ field and causing damage ana 
they had an undoubted right of taking measures to 

§ rotect their fodder and this right extended under 
. 104,1. P. Code, to causing injuries to the boys 
short of death. But this right is subject to the restric¬ 
tions contained in S. 99. The material para, of that 
section enacts that the right of private defence in no 
case extends to the inflicting of more harm than it is 
necessary to inflict for the purpose of defence. The 
harm which the appellants caused was the assault on 
the boys. If it was shown that an occasion for the 
assault had arisen, the Court would not be justified in 
nicely jbalancing the amount of force necessary to 
repeal the trespass and mischief. The appellants 
could not justly be expected to measure out the 
attack proportionate to the needs of the occasion and 
even it they used more force than was strictly neces- 
sary, they would be entitled to claim the benefit of 

the exception. At the same time if the circumstances 
of the case show that the occasion to use force had 
not arisen at all, the use of any force was unjustified, 

hnn he , a ,l sault , on l r he 1 bc> y s would lose its justifica- 

whflr f p 9 r . C ?Ka MoreOV j r the boys W0re of tend er age. 
whereas the accused were stalwart young men 25 to 

th« W j re a s ,° arm ° d - Under these circumstances 
U® > ® h c "? d couldno £ ha ve any justification tor beat- 
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-Ss. 97, 323, 324 — Right of private defence of 

property—Extent of. 

A was in possession of certain property as mort¬ 
gagee from B. In dispute between A and B as to 
possession, the Mamlatdar held A to be in possession 
and referred B to Civil Court. Subsequently while A 
was sowing the field. B, his wife C and relatione D 
and E,entered the field and tried to stop the sowing. 
C caught the reins of A’s bullocks. A thereupon 
snatched a spade and caused an injury to C. E there¬ 
upon went near A who gave him three blows on his 
head by the blunt side of the spade. A was tried 
under S. 323 for causing hurt to C and under S, 324 
for causing hurt to E but was acquitted in appeal in 
respect of offence against C. In revision against the 
order : 

Held, that even though B and other male members 
of the party did not use actual force against A, A’s 
right to eject them by force was in no way affected 
thereby and A could use force against every one of 
them to the same extent as against C, as they had 
committed a criminal trespass. 

(2) That the distinction between tha cases of C and 
E on the ground that C had used force while E did 
not, was not well founded. The injuries to both of 
them bad been caused in the course of the same 
trespass committed with the same common object, 
and considering the number of trespassers and the 
fact that only simple hurt was caused to C and E it 
could not be said that the accused had exceeded his 
right of private defence. A was therefore acquitted 
also in respect of E’s injury, 1955 Cri L J 27 : 7 Sau 
L R 53 : AIR 1955 Sau 2 (3) (Prs 3, 4) (DB). 

-7-Ss. 99 and 100 — Right of private defence after 
disarming of deceased. 

The question whether the accused had the right of 
private defence is in every case essentially a question 
of fact to be decided according to the circumstances 
of each case and decided cases are not of much help 
except as indicating generally the principles which 
should be borne in mind in deciding the question. It 
cannot be said that in every case the accused cannot 
claim the right of private defence of person, the 
moment the deceased is disarmed. 8 Sau L R 1 : 
1955 Cri L J 23 1 AIR 1955 Sau 1 (2) (Pr 3) (DB). 

—~S. 97—Private defence of body is legal—Accused 
having justifiable reasons to apprehend that deceased 
would cause grievous hurt to him—Accused stating 
to witnesses immediately on spot that he had struck 
deceased in self-defence — Only one fatal injury on 
head — Accused held did not exceed right of private 
defence. (’52) 5 Sau L R 17 : 1954 Cri L J 552 : AIR 
1954 Sau 34 (34) (Pr 2)(DB). 

7. Time to have recourse to protection of 
public authorities. 

See also Note 6. 

7—Ss. 99, 104—Applicability—Party having time to 
have recourse to public authorities-There is no right 
of private defence. AIR 1955 NUC (All) 4157. 

——•S. 99—Extent of right—Limitations—Principle of 
—night of self-defence held should be restricted — 
Accused anticipating resistance going to spot pro, 

P !r r k* r° ™ eet (°I ce by force—They cannot claim 
righ. of private defence of property—Accused should 
nave approached public authorities for protection of 
their property. AIR 1955 NUC (Vladh B) 2100 (DB). 

-—Ss 99 Cl. 3,105--Right of private defence of 
property-When commences — Sufficient time to 

s ac } Public authority for protection - Right of 
private defence is lost. 

M a ?.c O r ^ d c n ?^ e 1 ^ ird , c,au 5 0 of S. 99 with the first 
claus 0 of S. 105, it is clear that tho right of private 
aeteuce of property commences not when the actual 
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dancer to the property commences ‘out when there is 
reasonable apprehension of danger. This is based on 
sound principle as the apprehension of danger is to 
be followed by an approach to the public authorities 
for 'protectioc. If the apprehension ol danger has 
actually commenced and if the person can have 
recourse to the public authorities before an actual 
injury is caused to the property or tight, he must do 
*o, or else he will lose his right of private defence. 
This contingency usually arises when one has got 
definite information about the other side proceeding 
towards the land in dispute and the public authorities 
are within such a reach that one could inform them 
before actual damage to the property is done: AIR 
19*19 All 27*1 Rel. on. 1964 (2) Cr L J 696 : A 1 R 
1964 Orissa 262 (265) (Pt B) (Pr 10) (DB). 

-—S. 99—Accused in peaceful possession of disputed 
Held—Attempt at trespassing by rival claimants — 
Nearest police station 10 miles away—It caunot be 
said that accused are not entitled to gather a force in 
the Held in order; to protect their right rather than 
have recourse to the public authorities. 1954 Cri L I 
1518 : AIR 1954 Punj 232 (234, 235) (Pt B) (Prs S, 
10) (DB). 

—-S. 99—Private defence of property — Recourse to 
public authorities—Other party cutting off water sup¬ 
plied by Govt —Recourse cannot be had to force to 
settle dispute, under right of private defence of pro¬ 
perty — Proper course is to have recourse to public 
authorities. AIR 1955 NUC (Raj) 1250 (DB). 

8. Right of private defence of body when extends 
to causing death or any other harm—S. 100. 

See also Note 6. 

(A) No apprehension of death—Illustrative 
cases. 

(B) Assault with intention of gratifying un¬ 
natural lust. 

(C) Assault with intention of kidnapping or 
abduction. 

(D) Plea of. 

See also Note 1 (B). 

(E) Onus. 

See alse Note 1 (C). 

8. Right of private defence of body when extends 
to causing death or any other harm—S. 100. 

See also Note 6. 

• -—Ss. 99,100—Right of private defence—Accused 
being strangulated - Right extends to causing deatli 
of assailant—Plea of self-defence—Onus — Evidence 
Act (1872), Ss. 101-104. 105. 

The«ecan be no doubt that if 3 person reasonably 
apprehends that his assailant is attempting to stran¬ 
gulate him, exercise of the right of defence of person 
extends even to causing death of the assailant. 

The plea of self-delence has to be considered as a 
composite plea. It is not open to the Court to investi¬ 
gate whether the accused could have reasonably 
apprehended such injury to himself as justified him 
in causing the death of the assailant. Where a person 
accused of committing an offence sets up at his trial 
a plea that he is protected by one of the exceptions, 
general or special, in the Penal Code, or any other 
law defining the offence, the burden of proving the 
exception undoubtedly lies upon him. But this burden 
is only undertaken by the accused if the prosecution 
case establishes that in the absence of such a plea he 
would be guilty of the offence charged. Where the 
prosecution case did not by reliable evidence establish 
atfirmatively that the accused had done any act 
which rendered him liable for the offence of murder, 
but his responsibility if any, arose only cut of the 


plea raised by him, if the plea amounted to a confes¬ 
sion of guilt the Court could convict him relying 
upon that plea, but if it amounts to admission of facts 
and raised a plea of justification, the Court could not 
proceed to deal with the case as if the admission of 
facts which were not part of the prosecution case was 
true, and the evidence did not warrant the plea of 
justification. Narain Singh v. State of Punjab, 1963 
All Cri R 107 : 1963 All W R (H C) 165: 1963 All LJ 
330 : (1963) l S C W ; R 29 : (1963) 2 S C ) 324 : 
1963 B L ) R 294 : 1963 S C D 297: 65 Pun L J 561: 
19C3 M P L J (Cri) 447: (1963) l SCW R 29: 
(1963) 3 SCR 678: 1964 (i) Cri L J 730 (733) 
(Pt B) (Pr 5) (SC). 

0 -Ss. 97, ytf and 100 &_102 — Right of private 

defence of body—Extent. 

A communal riot broke out between some Sindhi 
refugees resident in the town and the local Muslims. 
The shops of the accused and his brother ran into 
each other and formed two sides of a rectangle, the 
accused’s house facing North and the brother’s house 
facing East. Each shop opened out on to a road. The 
mob approached accused’s locality and broke into the 
portion of the building facing East in which his 
brother’s shop was situate and looted it. There was a 
hole in the wall between the two portion of the build¬ 
ing in which these t wo shops were situate and his 
brother’s family got into accused’s portion of the 
building through this hole and took refuge there. 
The accused’s mother then told the accused that the 
crowd had burst into his (appellant’s) shop and was 
looting it. The crowd was beating the doors of the 
accused's shop with their lathis. A shot was then 
fired by the accused as also a second shot, and that 
caused the death of one Sindhi and injured three 
others, ;al50 Sindhis — Held that the accused had 
no time to have recourse to the authorities. The mob 
or crowd bad already broken into one part of the 
building and was actually beating on the doors of the 
other part. It was also evident that the accused had 
rea<onjble grounds for apprehending that either 
death or grievous hurt would be caused either to 
himself or his family. The circumstances in which he 
was placed were amply sufficient to give him a right 
of -private defence of the body even to the extent of 
causing death. These things cannot be weighed in 
too fine a set of scales or in golden scales. Actual 
looting of the accused's shop was not necessary before 
the right could arise. The accused did not use more 
force than was necessarv. Amjad Khan v. State, 1952 
SC J 227 : 1952 Mad \V N 409: 1952 Mad W N 
(Cri) 113: 1952 All L J 317:54 Pun L R 252: 
(1952) 2 Mad L J 97 : 1952 S C R 567 : (1952) S C A 
412:1952 Cri L J 848:65 Mad L W 426: AIR 
1952 S C 1C5 (166, 167) (Prs 9 to 11). 

-S. 97—Right of private defence—When arises. 

The question of the accrual of the right of private 
defence to a person does not depend upon an injury 
being caused to him. Where the facts and circum¬ 
stances of the particular case indicate that, the 
accused could have had a reasonable apprehension in 
his mind of a grievous injury being caused to him. 
then the right of self-defence was available to him. 
1965 All L J 977 : 1965 All W R (H C) 711 i 1965 
All Cri R 486: I960 Cri L I 503 : UR (1995) 2 All 
850 : AIR 1966 All 244 (247) (Pt A) (Pr 17) (DB). 

-S. 100—Applicability—'Reasonable apprehension 

of death or grievous hurt’—Test. 

Four persons armed with sticks and bichuvas came 
to the place where the two accused were sitting. 
They were drunk and one of them started the fight 
by hitting one of the accused. Another person of the 
party used a knife against the other accused. There¬ 
upon the accused inllicted injuries to the four persons 
which resulted in death of three of them. 




55 


PENAL CODE (I860), Ss. 96 to 106. Note 8 


Held, that the circumstances fully justified the 
accused to entertain a reasonable apprehension that 
death or grievous hurt was likely to be caused to 
him unless he himself dealt with the persons in the 
exercise of his right of private defence. He was 
therefore entitled to acquittal. 1958 Mad W N 729 s 
(1957) All W R (Sup) 17 (Mad). 

-Ss. 97, 100, 300, Exception <2» — Scuffle bet¬ 
ween accused and deceased and his supporters — 
Deceased aegressor — Deceased and his supporters 
unarmed —Right of private defence, extent of; avail¬ 
able to accused—Accused stabbing deceased, held 
exceeded the right. 

On evidence as it stood it could not be said with 
any degree of certainty that the injuries of the ac¬ 
cused were due to the relations of the deceased 
having beaten him before the accused stabbed the 
deceased, but on consideration of the evidence and 
all the circumstances, there was no doubt that the 
deceased was the aggressor, who questioned the ac- 
cased, caught his hair and exchanged blows with 
him and the relations of the deceased who happened 
to be nearer by at the time went against the accused 
with a view to support the deceased and that the 
accused had reason to apprehend that the deceased 
and his relatives would make common cause and 
might handle him. It was in evidence that none out 
of the deceased and bis relatives was armed with any 
weapon. 

Held, that though a right of private defence of the 
body accrued to the accused under the first clause of 
S. 97 during his scuffle with the deceased, he had no 
reason to apprehend an assault of any of the des¬ 
criptions in S. 100 and the right ceased when his 
scuffle with the deceased terminated. Although the 
accused acted in the exercise of his right of private 
defence of the body, he exceeded that right and 
came under Exception (2) to S. 300. 8 lad Cas 1088 
(Mad). Rel. on; AIR 1952 Raj 158; I960 Mad L J (Cr) 
272 (Kar), Distinguished. Catching a person’s tuft 
of hair by way of assault does not amount to grave 
and sudden provocation in all circumstances. There 
was mutual provocation and the provocation to thj 
accused was not so grave as to bring his act of stab¬ 
bing the deceased within exceplion l to S. 300. 1940 
A C 588 and AIR 1928 Mad 130, Distinguished; AIR 
1902 S C 605 1030), Applied. (1905) 2 Andh W R 
145 :1965 (2) Cri L J 440 (Andh Pra). 

—■—Ss. 90,100, 300 Exceptions 1, 2 and 4 and 304 — 
Right of private defence — Defence of body — In the 
face of danger it is not reasonable to expect accused 
to measure force of his blows or to succeed in avoid¬ 
ing vital part of the body. AIR 1954 Assam 56 (56, 
57) (Prs 4, 5) (DB). 

-Ss. 99, 100 and 300— Right of private defence- 
light held not exceeded. 

/ a( r CUS0d exceeds bis right of private defence 

(and kills his assailant though he could have caused 
lesser injury, the general exception may not apply. 
In that event the case is likely to fall under excep¬ 
tion 2 to Section 300, Penal Code. But even if the 
accused were to cause more harm than is absolutely 
necessary in repelling the attack it cannot be said 
that he exceeded the right given to him by law. 

Held, case fell under S. 100 and not under S. 300, 

1952 Cri L I 1360 « AIR 1952 Bhopal 
25 (29 to 31) (Ft J) (Prs 28, 42, 45). P 

190 Private defence of body — 
Persistent assault with stick on accused — Person 
assaulted striking knife blow to ward olf danger. 

atHtudarimfn * up tho , most reasonable 

G t ^K-A^ t - ,y .Pi icke ? up a stick and darted and 
d hi S k 3U . l ! Dg lhf) a , ccused with it. The accused 
$ done his best to save himself from the deceased 


but the latter pursued him and still P; r5 '^ ed 
beating him. The accused receded about H or lo 
blows and yet his assailant continued th !,, beat,n 8 
spite of the protests of the bystanders. The deceased 
also threatened him with death. 

Held, that there was no doubt that the accused 
had a very reasonable apprehension ol at leist a 
grievous hurt being caused to him, if not his death 
and therefore, his act of giving a blow of knife o 
the accused to save himself resulting in the death 
of the deceased was justified. The accused had not 
exceeded his right of private defence of his person 
and therefore, he cinnot be said to have committed 
any olfence. AIR 1925 Nag 280, Applied. 52 Cri L J 
1239 : AIR 1951 Bhopal 2 (4) (Pr 8). 

—S. 100-Private defence-Apprehension of death 
due to witch-craft—Apprehension unreasonable. 

The law does not recognise the possibility of en¬ 
compassing death by witch-craft or causing anv 
harm by witch-craft The apprehension in the miud 
of accused that the death may be caused due to 
witch-craft is unreasonable and therefore it cannot 
confer any right of private defence on the accused 
person, unless he apprehends physical violence from 
his opponent. (19621 3 Gui E J 503 : 1963 (1) 
Cri L J 431: AIR 1963 Guj 78 (78) (Pt B> (Pr 5) 
(DB). 

-S. 97— Right of private defence—Accused when 

may counterattack ending in death. 

Where the facts show that his adversary was using 
such a weapon, the use of which would cause death, 
the accused is entitled to defend himself and in 
defending himself if he happens to kill the adversary 
he cannot be held guilty of murder. If the accused 
apprehending immediate danger to his life thinks 
that it is only if he made a counter-attack that he 
could save his life and make the attack he is entitled 
to do so. The question iu such cases whether the 
act of the accused was commensurate with and pro- 
portionate to the attack of the opponent is to be 
determined having regard to the particular facts and 
circumstances of the case. 1953 Cri L I 1141 ; ILR 
(1952) Hyd 52: AIR 1953 Hyd 207 (207,208) 
(Prs 2, 3) (DB). 

-Ss. 97. 99, 300, Exception II, Ss. 302, 304. 320 

— Applicability — Accused 2 related to accused 1 — 
Accused tree.climbers bv caste and having choppers 
in their hands—Deceased not armed—Deceased pur- 
posely d?stroying maize crop of accused No. 1 and 
showing threatening gestures — Accused 2 giving 
fatal blow with his chopper on shoulder of deceased 
and accused l causing heavy injuries ou other parts 
of body of deceased — Held, accused being tree- 
climbers no adverse inference could be drawn from 
existence of choppers in their hands — Deceased 
being in the aggressive, accused had right of private 
defence — Accused 2 exceeded that right in causing 
death of the deceased—Act of accused 2 came within 
Exception II to S. 300—Accused 2 guilty not under 
S. 302 but under first part of S. 304 in view of seri¬ 
ousness of injury—Accused l also exceeded his right 
of private defence in inflicting serious cuts to de¬ 
ceased and was guilty under S. 327. 1960 Ker L T 
207, 

—Ss. 100, 300— Infuriated persons trespassing into 
accused, house -- Accused placed in dangerous 
situation — Apprehension of death or seiious injury 

— Trespassers not armed with dangerous weapons- 
Accused held entitled to right of private defence. 

Death or grievous hurt can be caused without the 
dangerous weapons when more persons than 
one are bent upon causing it. The dangerous situa- 
* ? , e accused persons were placed and 

2®LS” k u " of dan gerous weapons is the deciding 
tactor. If a person is surrounded by 3 or 4 infuriated 
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persons who assault him, apprehension of death or 
grievous hurt can very well be there. The standard 
of the cool by.staDder is not to be u<ed, and the- 
weighing of the right self-defence in “golden scales” 
is not to be resorted to. Those who trespass into 
other persons* houses and man-handle the occupants, 
should have a fear that courts will be hesitant to 
place undue restrictions on the very valuable right of 
self-resistance against unlawful aggression. (Accused 
held did not exceed right of private defence). 1959 
Ker LJ 1313 : 1959 Ker L T 796. 

- Ss. 99, 100 and 300 — Right of private defence 
of body—Accused, deceased and some others playing 
cards — Verbal t altercations leading to blows — De¬ 
ceased aggressor and beating accused — Accused 
caught hold of by friend ot deceased — Accused 
severely beaten, getting exhausted and falling down 

— Deceased again attacking — Accused takiDg out 
knife and stabbing deceased fearing death at hands 
of deceased and attempting to run away — Frierd of 
deceased following accused — Fearing renewal of 
attack accused using knife and wounding the friend 

— Accused held acted in self-defence in both ca*es 
and that in doing so he did not exceed his right. 
1957 Ker L J 413 : 1957 Ker L T 500. 

“—Ss. 99 and 100 — Right of private defence — 
Causing death — Test to be applied — Circum¬ 
stances, sufficient for apprehension. 

In determining whether the accused had acted in 
exercise of the right of private defence in causing 
death of the aggressor, the test to be applied is not 
what a perfectly cool by.stander would think ab¬ 
solutely necessarv, but whether there was reasonable 
apprehension of darger to the life on the part of the 
accused having regard to all the circumstances. In 
the excitement of the moment an average man is not 
expected to weigh in golden scales the means that he 
should adopt in order to save himself when he finds 
himself attacked by the aggressor with a dangerous 
weapon. 

In a murder case it was established that the deceased 
was known in the village as a dangerous man and 
that he was suspected of being a murderer. He had 
not only carried away the wife of the accused but had 
also inflicted damage to his property and had beaten 
him in the past, that the accused was always afraid 
of him, that at the material time the assault was com¬ 
menced by the deceased and that he was the aggres¬ 
sor, that he first struck a blow totheaccuseu vith 
the palia and after that weapon was snatched from 
his hands continued to beat him with a stick. 

Held, that there existed circumstances which gave 
rise to reasonable apprehension in the mind ot the 
accused that death or at least grievous hurt would be 
caused to him at the hands ot the aggressor unless 
he was overpowered and prevented lrom doing so. 
The case of the accused was thus covered by S. 100, 
I. P. Code and he was justified in inllicting injuries 
to the deceased which resulted in his death. Held, 
further, that considering that the deceased had com¬ 
menced the assault with a palia first and had con¬ 
tinued to beat the accused with a stick later on, and 
though injured he was still able to walk some dis¬ 
tance; it could not be held that the accused had acted 
cruelly or had exceeded the right of private defence. 
Madh BLR 1956 (Cr) 457. 

-Ss. 99, 100 — "Reasonable apprehension” — In¬ 
terpretation of — Law does not require person to 
modulate his defence in golden scale — Tests of re¬ 
asonable apprehension, indicated. AIR 1955 N U C 
(Madh B) 2100 (DB). 

— S. 97 — Right of private defence of body—When 
exceeded. 

Where in a murder charge, faced with a situation 
where the deceased was an aggressor and was armed 


wilh a ballam, which he could have used as such r 
even though his first stroke was with the handle part 
of it, the accused could have a reasonable apprehen¬ 
sion of danger to his life and was therefore justified 
in exercising his right of private defence in com¬ 
pletely disabling his adversary. If in that attempt he 
happened to inflict the injury with a little more force 
than absolutely necessary he could not beheld liable. 
The law makes every allowance to a person who 
apprehends a reasonable danger to his life from his 
adversary, and with intent of self-preservation strong, 
upon him pursues his defence a little further than 
what to a perfectly bystander may seem absolutely 
necessary: (1895) 158 U S 550 and AIR 1952 SC 
165 RH. on. 1961 M P L J 71 : 1961 MPC 31; 
1961 Jab L J 343 : 1961 (2) Cr L J 346 : I L R (1961) 
Madh Pra 149 : AIR 1961 Madh Pra 241 (244) (Pt B> 
(Pr 24) (DB). 

- S. 99 - Apprehension to cause death or grievious 

hurt based on reasonable grounds — Right of self- 
defence can be exercised. 1959 M P L J (Notes) 145. 

- S. 96 — Right of private defence by shooting — 

When arises. 

If the deceased had lifted his lathi to deal a blow 
at the accused and if he had apprehended that the 
blow would cause grievous hurt or death, then the 
accused would be justified in shooting at the deceas¬ 
ed. But where it is not possible to assume that the 
accused had any reasonable apprehension in his 
mind, that on the mere raising of the lathi, if at all’ 
raised, the lathi would fall on him, or for (he matter 
of that on his sons, in the absence of a reasonable- 
apprehension he cannot be said to have been justified 
in shooting 1957 Jab L J 321 ; 1957 MPC 461; 
1957 CrLJ 1138 ; AIR 1957 Madh Pra 153 (156) 
(Pt E) (Pr 17). 

- Ss. 100, 103. 325, 335 - Right of self-defence of 

property or person — When arises — Causing of 
grievous hurt on grave and sudden provocation. 1958 
Jab L J 257. 

~ —S. 100(1) and (2) Firstly and secondly — Aggres¬ 
sion by party of deceased—Accused beaten by sticks 
and in fear of grievous hurt stabbing deceased — Ac¬ 
cused cannot be held to have exceeded right of 
private defence and be convicted for any offence. 

Where the party of the deceased assumed the role 
of aggressors and beat the party of the accused and 
further threatened to cause grievous injury and the 
accused in such a situation prompted by instinct of 
self-preservation and acting purely in self-defence 
stabbed the deceased to death, he cannot be convic¬ 
ted for any offence as his case comes under either of 
the clause (1) or (2) of S. 100. From the faetthat the 
party of the accused were beaten with sticks and 
were further threatened to be beaten by sticks alone, 
it cannot be said that the accused in stabbing the 
deceased had exceeded the right of private defence. 

No hard and fast rule can be laid down to deter¬ 
mine the amount of harm which is legally justifiable 
or permissible in law under the exercise of the right 
of private defence. Individual cases have to be con¬ 
sidered on their own lacts. Section 100 does not 
require as a condition precedent that grievous hurt 
must be actually caused by the assailant for the right* 
of private defence to come into play. The Section 
only provides that the person claiming vuch right 
must be under a bona fide apprehension or fear that 
death or grievous hurt would otherwise he the con¬ 
sequence of the threatened assault, if he does not 
defend himself. If the party of the accused is attacked 
by a parly of men armed with sticks and the accused 
having no alternative hut to defend himself to the 
best of his ability, retaliates, he clearly acts in private 
defence, although in doing so he may inflict an injury 
which may prove fatal. 1963 Mad VV N 698 ; (1964)> 
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1 Mid LI 41 : 1964 Mad LJ (Cri) 47 : 1964 (2) 
Cr L J 425 : AIR 1964 Mad 418 (420, 421) (Pt A) 
(Prs 8,10, 15) (DB). 

100 — Reasonable apprehension of death — 
Right of private defence to the extent of causing 
death. 

A used to have frequent quarrels with his wife. 
B the son used to vindicate the cause of his mother. 
On the date of occurrence, A quarrelled with his 
wife and then chased B (his son) with knife saying 
all the time that he would first kill his son B and 
then the wife. Thus pursued B turned round and 
dealt :a few blows to A with an axe which he was 
holding. This resulted in the instantaneous death 
of A : 

Held, that the knife which A had in his hands 
while 'chasing B was a deadly weapon capable of 
causmg death. When evidently there was reasonable 
apprehension in the mind of B that he was going to 
be killed by his chasing father A and when A had 
approached B while chasing with a knile all the 
while shouting that he would kill B, the latter had 
the righi of private defence of the body even to the 
extent of causing A’s death. (1963) 29 Cut L T 464. 

-Ss. 96, 100 and 304 — Private defence as to per- 

son-Extent of-Criminal P. C. (1898). S. 59. 

An attempt to commit burglary at the house of the 
accused having been made the accused armed with a 
21 ? sec ^ burglar to a distance of about 100' 
to 150' kept from the house. The burglar who was 
armed with an axe tried to assault the accused 
whereupon the latter with a view to save his own 
life, gave a b ow with his fathi as a result of which 
ihe rangi fell down on the ground. Apprehending 
further assault, the accused inflicted some more 
blows with the tangi on the burglar which ultimately 
resulted in his -death. The incident occurred on a 
very dark night and it was not possible for the 
accused to know whether his blow fell on any vital 
part of the deceased burglar. The evidence of the 
doctor showed that there were 11 injuries only one 
of which could have been caused by the axe, the 
r«t being caused by a fall. The accused who was 

Kris s - 3041 p - c - «• 

Hdd,m that as the burglary was attempted to be 
committed in the very presence of the accused and in 
his own house the accused had the right of arrest of 
the culprit. AIR 1948 All 103, Rel. on 

JilS ,he abused under the circumstances had 

reasonable apprehension,that either death or grievous 

7° U j d b j the '" evitabl ° result unless he took a 

Soon 0 ' tZ 6 - retali r d the bur * !ar with ti' own 
f he circumstances in which he was placed 

defend s K u . fficient fo « ive the right of private 

death ^ It Ltw P0f ?°? eve . n J to l lhe ej£ tent of causing 
aeath. It could not be said that the accused had 

exceeded his right of private deience in any manner 

‘lb ImifcEn. 

n- A 

- S. 100 -Assault-Nature of. 

to WSAftK retort 


offence. The right is a defensive one. It is granted 
to a citizen to be exercised for the purpose of prevent¬ 
ing an offence affecting his body being committed. 
It is not a right of retaliation against the completed 
offence of assault. ('51) 17 Cut L T 220 : A1B 1952 
Orissa 37 (39) (Pt B) (Pr 4) (DB). 

-Ss. 100,101—Reasonable apprehension of danger 

to life. 

If after commission of an assault of a simple or 
grievous nature there is in any case no further appre¬ 
hension of assault occasion for exercise of the right 
private defence of the body should not arise. At the 
same time the possibility of infliction of further 
assault likely to cau^e grievous bodily injury cannot 
as a rule be ruled out on the mere ground that the 
injury or the iujuries already inflicted are simple. 

Where a person charged with murder asserts that 
she killed in self-defence her state of mind at the 
time of the killing becomes material, and an import¬ 
ant element in determining her justification for her 
belief in impending attack by the deceased. The 
reputation of the deceased for a violent dangerous or 
turbulent disposition is thus a circumstance which 
would cause such a belief. The previous relationship 
between the deceased and the accused and the 
deceased's aggressive temperament and disposition 
shown in his conduct of trespassing into the accused’s 
house in order to assault her while she was retracing 
her steps must go a great way to cause belief in the 
accused in an impending danger to life accompanied 
with hi tie chance of escape. (’51) 17 Cut L T *20 • 
A I R 1952 Orissa 37 (39) (Pt C) (Prs 4, 5) (DB). . * 

—Ss. 100, 304 — Murderous attack — Right of- 
private defence. 

An accused .is perfectly justified in resisting- 
an aggressive murderous attack on him bv 
taking the weapon from out of the deceased and 
inflicting injuries on him to the extent that may be 
required according to his assessment of the efreunst. 
ances at the time Tor the purpose of preventing anv 
further assault :on himself by the deceased. 
the course of it he •kills the originally aggre«ive 

LT S 227%9°r • C T 0 ?i« e y A, P D r0 in C P ts iL (’50)16 Cut 
in BMP, l)?DB). ) 1 A!R 1951 °' l!s> 245 

~rh 100 - Private defence of person and property 

-Interpretation.-Use of English precedents not to 

: Observations of Ross J., In AIR loop 
Pat 433, Dissented from. See Penal Code (lSPrti 
Preamble. 1959 Cri L j 71, AIR 1959 Pat 22 (DB)! ’ 

S, 100—Secondly. 

Sudden altercation between accused and deceased 
r^sed twice attempting to hit with a •salang' oa 
head of accused-Accused warding off blows with 
arrow in his hand - Accused hitting deceased with 
arrow when latter was in act of hitting third timp ' h 
Accused is protected by right of private Hp^! 7 
J-was reasonable apprehension that^deceased 
would cause grievous hurt to him : A I R IM a 

««on S if rig a ht d w^s^x^eded P ~T d ? fen «-Ques- 

r R e=te« P . PrChen5i ° U ° f «-vousT«rtx # e7t7f 

deL^So*^ of private 

ing this question alf?he surround i ln de,ermiQ ' 

have to be considered WhpnT 1 ^ g circums ^nces 
apprehension he cannot b 8 S \ CtS ( Under ««• 

nicely the force of his ovvnblows P A 1 t0 |udge '°° 
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pursue his defence a little further than what may 
he absolutely necessary, judged from the point of 
view of cool by-stander. Reasonable apprehension 
however, has to be judged Irani the point of view of 
the person faced with danger. Where, therefore, the 
unarmed respondents, who had climbed the roof of, 
their bouse to protect their property, were suddenly 
attacked and injuries were inflicted on them on the 
forehead and temple. 

Held, that the circumstances were likely to cause 
a reasonable apprehension in the mind of the res¬ 
pondents that at least grievous hurt would be the 
result of the assault on them and that they were held 
justified in inflicting fatal injuries on the attackers. 
(1965) 67 Pun L R94S. 

—;—Ss. 100 and 300, Excep. 2 — Applicability—Con¬ 
ditions. 

Four cardinal conditions must have existed before 
the taking of the life of a person is justified on the 

f ilea of self-defence. Firstly, the accused must be 
ree from fault in bringing about the encounter; 
secondly, there must be present an impending peril 
do life or of great bodily harm, either real or so ap¬ 
parent as to create honest belief of an existing neces¬ 
sity; thirdly, there must be no safe cr reasonable mode 
of escape by retreat; and fourthly, there must have 
been a necessity for taking life. The law of right of 
private defence as contained in S. 100 of the Penal 
Code is not dilferent. 

Held, that the previous conduct of the accused, his 
amorous relations with the witness, his unconcealed 
jealousy and pronounced repugnance of the deceased 
whom he considered to be his rival and whom he 
strongly suspected to be pursuing his intrigue with 
her, his surprise visit at night after haviog armed 
himself with a Chhura, his suspicion of the witness’s 
being with another, his persistent refusal to enter the 
house unless she had lighted a lamp to enable him to 
see if there was anybody with ;her in the house, and 
•on seeing the deceased Ills having plunged the chhura 
16 times into his body without having received a 
single scratch or any other injury on his person, 
were facts which left one under no doubt that the 
accused had come with a premeditated intention to 
•commit 'aggression if necessary. The attack on the 
deceased was fierce, murderous and unrelenting, 
without there being a semblance of belief far less 
well grounded foundation, tli3t the accused would 
be attacked by the deceased. The killing in the 
•circumstances could neither be excused nor ex¬ 
tenuated on the plea of self-defence. The case of the 
accused could not be brought under Exception 2 to 
5. 300 of the Penal Code. I L R (1959) Punj 1473 : 
1959 Cr L J 901 : 61 Punj L R 632: 1959 All Cr R 
350 : 1959 All W R (Sup) 90 : AIR 1959 Punj 332 
(337, 338) (Pt B) (Prs 22 to 25) (DB). 

-Ss. 97, 99, 100 — Exceeding right of private 

defence—Causing death. 

The pursuing party consisting of 60 to 70 persons 
were fully armed with ‘Kulharis’ and 'Kirpaos’, etc. 
They were all brandishing their weapons. One of 
them who was'ahead of the party - was armed with a 
‘kulhari’. On reaching the accused the pursuit party 
surrounded them. One of the accused's party was 
attacked and injured with sharpedgei weapons and 
was killed on the spot. One of the accused was 
found to have received eight injuries when he was 
arrested. 

Held, that under the circumstances it could not be 
3aid that the accused did not have reasonable appre¬ 
hension that he was likely to be killed by the 
members of the pursuit party. He was therefore 
justified in defending himself. He gave only one 
blow with his spear which unfortunately proved 
•fatal. In the circumstances it could not be said that 
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the accused exceeded their right of private defence. 
ILR (1950) Puni 119 : 1956 Cri L J 054 : AIR 1956 
Punj 122 (124) (Pt D) (Pr 7) (DB). 

-Ss. 97 and 100—Scope — private defence of pro¬ 
perty and body—Accused lawfully ploughing land — 
Deceased starting fight deliberately preventing ac¬ 
cused from lawfully exercising his right — Accused 
held had right of private defence—Killing deceased 
held no offence. AIR 1955 NUC (Punj) 1353 (DB). 

-Ss. 100 and 300, Exception 2—Applicability- 

Plea of self-defence—When not available. 

It is an accepted proposition of law that a person 
cannot avail himself of the plea of sHf-defence in a 
case of homicide when he was himself the aggressor 
and wilfully brought on himself, without legal excuse 
the necessity for killing. It would be straDge indeed 
if a ;person who provokes an attack, brings on a 
combat and then slays his assailant were to take 
shelter behind the plea of self-defence in justification 
of the blow which he struck during the encounter. 
52 Cri L J 1517: ILR (1951) Punj 202 : 53 P L R 
234 : AIR 1951 Punj 137 (140) (Pt 3) (Pr 13) (DB). 

-S. 100—Right of private defence of person—Use 

of lathi. 

If a person is saving himself or another and uses 
a lathi for that purpose, he is bound to cause at least 
simple hurt to the assailant and if he is held to have 
exceeded his right of private defence merely because 
he caused simple hurt to the assailant, there would 
really be no right of private defence left. 1952 Raj 
L W 1 (DB). 

-S. 100 —Right of private defence of person — 

Reasonable apprehension of death or grievous hurt. 

Where I he accused acting in defence of his master, 
who had already been hit with a pharsi on the head 
by the deceased who was going to strike a second 
blow to the master, dealt a severe blow with a lathi 
on the deceased’s head, resulting in his death. 

Held that the accused had the right of private de¬ 
fence of person and had the right to cause even death 
under S. 100, and should be acquitted. 

It is not possible in a fight like this in the heat of 
the moment to measure the weight of the blows and 
the mere fact that a particular blow happered to be 
harder than another would not take away the right 
of private defence of person, provided that the person 
defending himself or another had not acted in such 
a way as would show that more blows were given 
than were necessary for the purpose. 1952 Raj L \V 
1 (DB). 

-S. 100—Apprehension of death or grievous hurt 

—Quarrel between father of accused and deceased — 
Deceased pressing father’s testicles and others beating 
him—Accused stabbing deceased to save father—Ac¬ 
cused held acted in right of private defence. AIR 
1955 NUC (8au) 530 (DB). 

-Ss. 99, 100 and 102 — Right of self-defence — 

Extent. 

In order that a person may avail himself of the 
right of self-defence to the Extent of causing death, 
it must be proved that the assault by the other side 
was such as may reasonably cause apprehension of 
death or grievous hurt and the right ceases when 
such apprehension ceases. 

Held that in the circumstances of the case there 
was no such apprehension, in aDv case after the de¬ 
ceased had fallen down and that there was absolutely 
no justification for dealiog so many blows with 
the deliberate intention of killing. (’51)4 SauLR 
249 (DB). 

-S. 100 — Held, that the deceased was the ag¬ 
gressor. He had fired his gun on the accused. It 
was a muzzle loader and would take time to fill it 
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wilh powder and cartridges. The accused persons 
{o excitement could not he expected to weigh the 
pros and cons with balanced minds. They might 
have apprehended that the gun would be used 
against them or their adherents as it was used against 
tneir brother. So they belaboured the deceased in the 
exercise of their right of private defence of bodies. 
(*50) 3 Sau L R 31. 

-S. 100 —Quarrel between D and A while playing 

cards — D hitting A ou face with wood plank — 
About 20 days after incident D going out with 
lighted torch—A accosting him on way—D indicting 
injury on A with torch — Burn more than skin deep, 
on right side of chest — A in consequence inflicting 
injury on abdomen by sharp instrument -by giving a 
deep thrust —Injury fatal — Held that there was ap- 
prehension in mind of A that D would cause 
grievous hurt—A held was justined in causing death. 
AIR 1952 Trav-Co 449 (449) (Pt A) (Pr 4) (DB). 


deceived and consequently the accused can have no 
justification for shooting the deceased. ( 50) 2 Pepsu 
L R 283 (DB). 

S (B). Assault with intention of gratifying 
uunatural lust. 

-S. 100 (4)— Creditor not allowing debtor boy to 

go till he pays money — No evidence to show cre¬ 
ditor’s intention to commit unnatural offence — 
Clause (4) does not apply. 

A, a creditor, made a demand on a boy B to repay 
his debt of Rs. S00 at 9 P. M. on coming out of a 
cinema house. There was some altercation in which 
C intervened and stabbed A who died soon after. C 
pleaded right of private defence under cl. (4) of 
S. 100, Penal Code. There was no evidence of any 
intention in the mind of A to commit unnatural 
offence on B. The general evidence showed that 
both A and C were men of bad character. 


8 (A). No apprehension of death- 
illustrative cases. 

-S. 100 — Applicability—Victim felled on ground 

— Accused overpowering him by sitting on his chest 

— No apprehension to accused of grievous hurt or 
death — Accused striking victim with stone on vital 
part of body—Injury caused ultimately proving fatal 

— Accused held did not strike deceased in exercise 
of right of private defence of his person. 1953 Cri LJ 
217: A I R 1953 Bhopal 1 (3) (Pt C) (Prs 16, 17). 

-S. 97—Private defence of body. 

Defence that deceased was fired at when he was 
attacking or was about to attack assailant — Medical 
evidence that gun shot had hit at back of deceased’s 
neck — Nature of wounds and extent of dispersion 
showing distance between the two as 8 to 10 yards — 
Right of defence of body, held could not be, 
accepted. 1955 Cri L J 1617 i I L R (1955) Pepsu 
665 : AIR 1955 Pepsu 162 :(164) (Pt B) (Pr 10) 
(DB) # 

——-S.^100 — Accused pointing pistol on deceased 
with intention to.fire — Deceased pouncing on ac¬ 
cused with drawn sword Deceased held had right 
of private defence to the extent of causing death of 
accused — Accused firing — Accused cannot claim 
right of private defence. 

If a person has reasonable apprehension of grievous 
hurt or death at the hands of his opponent, by virtue 
♦ °f private dpfence of the body, he can go 

to the length of causing his opponent's death. Where 
the accused took out his pistol and pointed towards the 
deceased evidently with the intention of firing upon 
niii), deceased must be considered to have had a genuine 
apprehension that the accused was going to fire upon 
nun and the result must naturally be his death. So he 
would have every right to protect himself by pouncing 
upon the accused with a sword even though in doing 
so he might kill him. His case would fall within the 
purview of S. 100, Penal Code and since whatever he 
ala, he did in the exercise of the rights of private 
aelence, he would be committing no offence. In such 

k«n aSe ii- c ? US0 ^ was ^e accu sed who had set the 
nau rolling he could not invoke the right of private 
defence of his body and shoot the deceased who had 
Pounced upon him with a drawn sword for the 
o J eason T $ at s uch right did not accrue to him. 

96, 100—Apprehension of grievous hurt( 
.Where the deceased was empty handed and all 
that he was doing at the time the accused fired upon 
he was attempting to relieve another 
censed of his gun so that he might not use it against 
deceased, it cannot be said that the 
had any reasonable apprehension of any 
*«lous harm to the other accused at the hands of 


Held, that A’s demand of money from B and telling 
that he would not allow B to go till his money was 
paid did net amount to an assault and that there be¬ 
ing no evidence of A’s intention to commit unnatural 
offence on that particular occasion, cl. (4) did not 
apply so as to give C any right of private defence. 
1949 All W R (HC) 458 : 1949 All Cri R 114 : 51^ 
Cri L J 385 : ILR (1950) All 960 i A I R 1950 All 91 
(92) (Pt A) (Pr 6) (DB). 

-Ss. 99 and 100 — Attemptto commit unnatural 

offence against offender — Injuries inflicted on and 
consequent death of victim—Right of private defence 
pleaded—More harm caused than necessary—No right 
of private defence. See Penal Code (1800), S. 300, 
Except 2. 1962 (1) Cri L J 324 : AIR 1962 Guj 39 
(DB). 

8 (C). Assault with intention of kidnapping or 
—abduction. 

•- s. 100,fifthly — Clause fifthly is available in 

case of abduction os defined in S. 362. 

The view that the word ‘abducting* used in the 
fifth clause of S. 100 of the Penal Code refers to such 
abducting as is as olfence under that Code and not 
merely to the act of adduction as defined in S. 302 
thereof is not correct. On a plain reading* of clause 
fifthly of S. 100, there does not seem to be any reason 
for holding that the word ‘abducting’ used in the 
clause means anything more than what is defined as 
•abduction* in S- 302. All that the clause requires is 
that ithere should be an assault which is in 
an offence against the human body and that assault 
should be with the intention of abducting, and when¬ 
ever these elements are present the clause will be 
applicable. AIR 1948 All 205, Overruled. 

Where the appellant’s sister was being abducted 
trom her father’s house by her husband, and there 
was an assault on her and she was being compelled 
by force to go away from her father’s place : 

Held, that the appellant had the right of private 
defence of the body of his sister against an assault 
Jho 1 ill ,n J 0n ^ io P of abducting her by force and 
11qw”AH 7 X l! nd n d t0 t j 9 C ™* ing ° f death * *1 R 

't d 7 ma R S2 rved - 1981 SCD 63 I 62 Pun 
; kR 530? 19o9 XRd WN (SC) 76 * 1Q5Q All l i 

; ? 84 1 FJna 11960 Cri L 115 s* : i960 MPC 

• iSM fsg s: JigSo! 

r> 2 A " 6331 “c 

-Minin’! ( S‘7 F i, Uhly_ A ppHcabi, 'ty-‘Abducting’ 
heter^ lfe dra ? Red L forci bly bv husband from 

rescue and 
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Penal Code and not merely to the act of abduction 
as denned in S. 362. AIR 194S All 205, Foil; A I R 
1953 Madh B 162, Dissent from. Where the husband 
(deceased) forcibly dragged out his wife against her 
will from the house of her father, the conduct of the 
husband amounts to abduction simpliciter but is not 
an oifeuce. Consequently, any person coming to her 
rescue and causing the husband’s death in that 
attempt cannot claim any right ;of private defence. 
1958 All L J 175 : 1953 All Cri R 213: 1953 All 
W R (HC) 255 i 1957 Cri L J 1195 : A I R 1957 All 
714 (716) (Pt A) (Pr 8) (DB). 

[Reversed in AIR I960 S C 67]. 

-S. 100 — Attackers raiding house during night to 

carry away daughter of owner — Right of private 
defence extends to voluntary causing death. 1959 Cri 
L J 42 : AIR 1959 J 6c K 5 (7) (Pt B) (Pr 6) (DB). 

-S. 1(0 — Husband assaulting wife to abduct her 

from her father's house—Wife inflicting injuries with 
knife resulting in his death — If exceeds right of 
self-defence. 

According to the prosecution the accused ;was 
married to one G, lived with him for a few months, 
and then went to live with her father. One day G 
went with some of his friends to fetch her back. 
The accused's father refused to send her and even 
closed the door of the house. G forced open the door 
and put his aims around the waist of the accused 
with a view to carry her away, whereupon the accus. 
ed inflicted two or three injuries with a knife on the 
neck of G as a result of which G died. The accused 
denied that she was married to G and pleaded that 
she inflicted the injuries on him in self-defence be¬ 
cause G was trying to abduct her by force. 

Held, that the question whether the accused was 
married to G or not was of little importance in consi¬ 
dering whether the defence under S. 100, Penal Code, 
was available to her. That was because, she being a 
major was free to refuse to go with G, whether he 
was her husband or not, and G's attempt to take her 
away by force was an unlawful act. Section 100, 
Penal Code, would justify the use of force by a 
person who was assaulted with a view to abduction 
even if the force used by him were to result in death, 
provided of course it was necessary for that person 
to use that much force. The accused did not exceed 
her right of self-defence in the circumstances of the 
case. Bearing in mind the fact that the only other 
inmate of the house, her father, was already put 
under restraint by the companions of G, it was natu¬ 
ral for the accused to think that the only way in 
which she could prevent her abduction was to in¬ 
capacitate G from carrying out his purpose. It might 
be that she could have stopped after indicting one 
injury, but placed as she was, it was certainly difficult 
for her to judge whether what she had done was 
enough to serve her object; i.e., prevent her abduc¬ 
tion. That accounted for her indicting more than one 
injury on G's neck. ILR (1951) Nag 508 : 5 A I Cr D 
374 : 1951 Nag L J 252 : A I R 1951 Nag 349 (349) 
(Pr 5). 

-Ss. HO, 97 and 102—Reasonable apprehension — 

Facts held sufficient to come to conclusion that 
deceased intended at least to cause grievous hurt to 
members of accused's family or to kidnap his 
daughter and at any rate there was a reasonable ap¬ 
prehension in the mind of the accused that the de¬ 
ceased might do so—This finding held enough to 
afford a right of private defence to the accused. AIR 
1955 N U C (Raj) 496. 

8. (D) Plea of. 

See also Note 1 (B). 

—“S. ICO — Reasonable apprehension of death or 
grievous hurt— Plea is available to person v*ho is not 


Ss. 96 to 103. Note 8 (C) 

actually injured, but who in defence of father and 
brother exercises right of defence. A I R 1955 N U C 
(Mad) 1227. 

S (E). Onus. 

See also Note 1 (C). 

-Ss. 96 and 100—Plea of private defence—If can 

be established from prosecution evidence—(Evidence 
Act (1872), S. 5) —(Criminal P. C. (1898), S. 367). 

Where in a trial for murder the accused admits the 
incident but puts forward the plea of private defence 
it is vitally important to elucidate the exact circum¬ 
stances under which the accused acted, in the parti¬ 
cular manner he did. It is well accepted that where 
the defence has not brought forward any evidence of 
its own, the case of private defence can still be 
spelled out from the circumstances appearing in the 
prosecution evidence. 

Where the prosecution witnesses in their examina¬ 
tion in chief support the prosecution that the incident 
took place but in their cross-examination support the 
defence plea by admitting the existence ot circum¬ 
stances which according to accused caused him ap- 
rehension of death or grievous hurt without going 
ack on their statements in examination iu chief it 
would be difficult to determine which part of their 
evidence is true and which false and there would be 
no justification in accepting only those porti>ns 
which support the prosecution while discarding any¬ 
thing that supports the defence. 1959 Ker L J 1083 : 
1959 Ker L T 1101 : 1960 Cri L J 589 : A I R 1960 
Ker 142 (143) (Pt A) (Pr 5) (DB). 

-Ss. 100 and 302—Plea of self-defence — Duty of 

Court and the prosecution — Benefit of doubt to be 
given to accused—Evidence Act, S. 105. 

In a case where the accused does not deny the act 
but puts forward the definite plea of private delence 
there should be reliable and unimpeachable evidence 
of the circumstances under which the incident took 
place. It is the duty of the prosecution not to sup¬ 
press any facts favourable to tne accused and not to 
indulge in embellishments and additions with a view 
to depriving the accused of his ri 6 ht of private 
defence, and it is the paramount duty of the Court to 
sift and scan the evidence carefully with a view to 
finding out the circumstances under which the accus¬ 
ed had to use the weapon. The fact that the deceased 
was not armed with dangerous weapon is no ground 
to find that the accused could not have apprehended 
death or grievous hurt. Even if the accused has not 
succeeded in conclusively establishing that his version 
of the incident is the true one, that cannot justify 
the rejection of his plea in a case, where the prosecu¬ 
tion evidence itself is such as to raise a reasonable 
doubt in the mind of the court that the occurrence 
might have taken place in the manner pleaded by the 
accused. 1960 Ker L T 362 : 1960 Ker L J 597: 1960 
Mad L J Cri 272. 

-S. 99 — Causing of grievous hurt — Plea of self- 

defence — Onus of proof. See Penal Code (1860b 
S. 300. 1955 Cri L J 852 : A I R 1955 Trav Co 104 
(DB). 

9. Right of defence of body when extends 
to causing harm other than death or 
grievous hurt—S. 101. 

-Ss. 101 and 324 — Aggressor in warding off 

stabbing attack from accused sustaining injuries on 
hand—Injuiies trivial—Accused held could not be 
convicted under S. 324. 

Accused 1 and 2 caused injuries to the hand of 
P. W. 1. The injuries were caused when P. W. 1 
tried to ward olf stabbing by accused 2, P. VV. 1 was 
found to be the aggressor : 

Held, that under S. 101, Indian Penal Code, the 
2nd accused’s right of private defence extended t> 
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the voluntary causing of any harm other than death. 

_ «i a i -oAntfintiAn HQ InrHian 


1959 Ker L R 583 : way Ker l jl /io : Aiau 

J(Cri) 647 : ILR (1959) Ker 718. 

_S. 101 — Exceeding right of private defence — 

Deceased completely disabled -Axe blow on frontal 
aspect of arm after disablement of accused cannot be 
protected by right of private defence. A I R 1952 
Orissa 37 (DB). 

-S. 101 — Use of sharp-edged weapon. 

Even if the right available to the accused is one 
prescribed in S. 101, she would be justified in using 
an axe and assaulting the deceased with a view to 
cause grievous hurt. The mere circumstance that she 
used a sharp-edged weapon as an axe and selected 
head as the site of injury might not be enough to 
hold that she exceeded right of private defence. She 
must exercise the right to avert the peril to her life 
by completely disabling or disarming the assailant. 
So long as the assailant's hands with the stout lathi 
are free to inflict assault on her the apprehension of 
grievous hurt could not be averted. In all probabi¬ 
lity the head or upper part of the body would be the 
only portions opsn to attack which also could be 
interrupted by the deceased using the lathi in his 
hand. In unequal fight of the kind the weaker’s in¬ 
stinct is to lose no opportunity and to leave no stone 
unturned to avert the peril to life. ('51) 17 Cut L T 
220 : AIR 1952 Orissa 37 (41) (Pt F) (Pr 10) (DB). 

-Ss. 101 and 300. Excep. II; 302 and 304. Part 1 

—Applicability—Accused molesting wife of deceased 
— On complaint by wife deceased and his father 
going to house of accused probably armed to remon¬ 
strate him—Accused killing deceased by causing him 
injuries with barcha blows — Circumstances showing 
that accused did have an apprehension of danger 
though not reasonable apprehension of death or 
grievous hurt — Although right of private defence to 
the extent of killing deceased may not be proved, 
case fell under S. 101 and therefore came within 
Exception 2 to S. 300 — Accused held guilty under 
S. 304, Part 1 and not undec S. 302. AIR 1955 N U C 
<Punj) 4939 (DB). 

10, Commencement and continuance of right of 
private defence of body — S. 102. 

See also Notes 0 and 8. 

—-S. 102 ■— Right of private defence — The mere 
tact that the accused persons were following the 
deceased with dangerous weapons would justify him 
in attacking them. It is not necessary that he should 
wait until he himself Is attacked. (1961) 1 Cri L I 
54 (2): AIR 1961 Guj 8 (10) (Pt D) (Pr 8) (DB). 

—S. 99 -Accused with gun shot injuring deceased 
in thigh who was armed with big penknife—Deceased 
turning away—Accused firing second shot on back 
and killlne deceased - Second shot held could 

??p ,q4h Wo av A, b , een fi , re 4 in self-defence: 
HR o, Ia i 748, Distinguished. 1953 Cri L J 961* 

<Pr 6) (DB) MyS 5 1 13 MyS 45 (46) (Pt A > 

—-S. 97-Right of private defence of body-When 
and how long available. 

The right of private defence of the body com. 

car k°.j n 85rea . s onable apprehension of dan- 
bo £y arises from an attempt or threat to 

baM CB j h ? ugh the offence ma V have 

been committed and it continues as long as such 

<BSt7$Ll,fgr 10 

-S. 102 — Accused assaulted by another Derson 

t0 J" 1 P ers °“ 1° self-defence - 
utber person falling down and becoming incapable 


of causing any harm as a result of the blows — As 
there can be no further apprehension on the part ot 
accused of receiving injuries from the other he ex¬ 
ceeds his right of "private defence in continuing to 
indict injuries to him after his falling down : AIR 
1934 Lih 748 ; AIR 1941 Lah 45 and AIR 1957 Punj 
300, Rel. on. (1964) 66 Punj L R 281- 

-S. 102 — Applicability—Arms snatched away— 

Deceased starting running away but attacked — 
Private defence. 

Where although the deceased started the attack he 
was soon disarmed and one out of the two accused 
picked up the gaedasi which was in the hands of the 
deceased and taus both of the accused became armed 
with weapons one with the gandasi and the other 
with a kirpan, there could be no right of private 
delence in such a case particularly when the deceas¬ 
ed had started running away from the place : AIR 
1939 Lah 393, Disting. 59 Punj L R 61 : 1957 All W 
R (Sup) 30 : 1957 Cri L J 1453 : AIR 1957 Punj 306 
(307) (Pr 6) (DB). 

-Ss. 97, 99. 100 and 102 — Right of private de¬ 
fence — Extent of. 

The cattle of deceased had trespassed into the field 
of the accused and thereupon there was an exchange 
of abuses between them. While the exchange of 
abuses was going on deceased gave a lathi blow on 
the person of the accused. The accused happened to 
have a sword with him and struck the deceased with 
the sword in return. The first blow was stopped by 
the deceased on his lathi and then the accused gave a 
second blow on the left leg of the deceased with the 
result that the deceased fell down injured. Thereafter 
the accused did not give any other blow to the de¬ 
ceased and went away. The latter died in the hospital 
on the next day. 

Held, that obviously when the deceased hit at the 
accused with a lathi right of private defence of per¬ 
son arose in favour of the latter. The assault was of 
such a nature that the accused could have an appre¬ 
hension that at least grievous hurt would be the con¬ 
sequence of such assault if he did not defend himself. 
He was, therefore, entitled to hit back in defence of 
his own person and even to cause the death of the 
assailant. It could not be said that there was time to 
have recourse to the protection of the public authori¬ 
ties or that the right of private defence was exceeded 
and more harm than was necessary was caused to the 
deceased. The place of attack clearly showed that 
the intention of the accused was to disable the de- 
ceased who was still armed with the lathi. The 
apprehension that had arisen in the mind of the ac¬ 
cused must still have continued, tor the deceased 
was still in possession of the lathi. So, long, there¬ 
fore, as the deceased had a lathi in his hand, the 
accused could repeat the attack which he had already 
made on the accused under the circumstances the 
?[ ow 8 lV0 n by the accused was also justified. 
W5 2 1 Raj L V 136 : ILR (1951) l Raj 796 : 1952 Cri 
LJ 1252 : AIR 1952 Raj 158 (158) (Prs 5, 6, (DB). 

S. 100 — Held, that in the circumstances of the 
case there was no apprehension of death or grievous 
casea,le L r % deceased had fallen down 
and that there was absolutely no justification for dea 
ling them so many blows with the deliberate intention 
of killing them. ('51) 4 Sau L R 249 (DB). 

11. Right of private defence of property when 
extends to causing death — S. 103. 

See also Note 8. 

£li7"f S ». 1 -° ! L and 30 °’ E . xCC P t,0 “ 2-Deceased peace- 
SM-TS* j r ° pS “, Accused claiming the crop, 
fnX/n 8 h !i d , e .?ff sed , m furtherance of common 

kJljng them — Exception 2 to S. 300 

does not apply to the case of accused. 
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The deceased, none of whom was in possession of 
any dangerous weapon, were harvesting the crops on 
a plot oi land with peaceful intention under the pro¬ 
tection of police. The accused who claimed the crops 
did not approach the authorities for redress although 
they had time to co so but attacked the deceased 
with guns and other dangerous weapons and shot 
them down from close range with the common inten¬ 
tion of killing them after sending away by a ruse the 
constables who had accompanied the deceased to the 
field. 

Held, that Exception 2 to S. 300 would not apply 
to the case, as on the facts of the case it could not be 
said that the accused had shot at the deceased with¬ 
out premeditation and without the intention of doing 
more harm, than was necessary for the purpose of 
private defence. The conditions laid down in 8. 103 
were Dot satisfied in the case and hence the accused 
had no right of private delence of property extend¬ 
ing to the causing of the death of the deceased. The 
acts of the deceased did not amount to robbery men¬ 
tioned by that section as in the circumstances dis¬ 
closed in the case it cannot be held that there was 
any reasonable apprehension on the pirt of the 
accused that they would be killed or hurt by the 
deceased. 

Section 103 of the Penal Code is subject to S. 99 
thereof. Under S. 99, there is no right of private 
defence in cases in which there is time to have re¬ 
course to the protection of public authorities, and the 
right of private defence in no case extends lo the 
inflicting of more harm than it is necessary to inflict 
for the purpose of defence. The accused knew before¬ 
hand that the deceased had gone to the field to cut 
the crop. They could have gone to the police station 
to inform the proper authonty of the intentions of 
the deceased and asked for police protection. They 
did not do so. Instead they deployed the constables 
w ho had accompanied the accused on a false pretext. 
Secondly it was not necessary for the accused, in the 
circumstances in which they were placed to use their 
uns immediately on coming to the field to shoot to 
ill. The deceased had no arms and they were cutting 
the crop under the protection of the police, indicat¬ 
ing thereby their peaceful intentions. Shootiug at 
close range without warning would certainly be 
causing more harm than was necessary, in the 
circumstances of the case, to inflict for the purpose 
of private delence. Gurdatta Mai v. State of U. P., 
1964 S C D 792 : 1965 (I) Cri L 1 242 : 19G4 Mad 
W N 5G3 : (1965) 2 S C J 550 : 1965 Mad L J (Cri) 
785 : ILK (1964) 2 All G32 : AIR 19G5 5 C 257 (2G3, 
2G4) (Pt B) (Prs 13. 14, 15). 

• —Ss. 99, 97 and 103 — Section 97 is subject to 
b. 99. 

The right of private defence of property which is 
set out in S. 97 is subject to the provisions of S. 99, 
where the owner fixes live naked electric wireoi high 
voltage across passage to his latrine to dissuade 
trespassers and no warning that the wire was live one 
was given and the trespasser gets a shock and some 
time later dies, the owner is guilty of offence under 
S. 304A. The type of injury caused by the trap laid 
by the owner cannot be brought within scope of 
S. 99 nor of course of S. 103, Charubin Gregory v. 
State of Bihar, (1963) 2 KerLJ 331:1963Cur L J S C 
123 :19G3 -2 S C VV R 419: 1963 S C D 991 : 1964 
M P L J 360 i 19G4 Mah L J 503: (1964) 2 S C A 198: 
1964 (1) Cri L J 138 : 1964 B L J K 193:1964 Ker L T 
656: 1964 M L I (Cri) 230 : (1964) 1 S C J 4L5 : AIR 
1964 S C 205 (206) (Pr 6). 

-Ss. 99 and 103 — Private defence of property — 

Causing death - When justified. 

Under S. 103 the right of private defence of pro¬ 
perty extends under the restrictions mentioned in 
S. 99 to the voluntary causing of death or any other 


harm to the u'rong-doer if the offence; the committ¬ 
ing of which or the attempting to commit which> 
occasions the exercise of the right, be an offence of 
robbery or of theft under such circumstances as may* 
reasonably cause apprehension that death or grievous 
hurt will be the consequence if such right of private 
defence is not exercised. 1958 All W R (I1C) 622 : 
1958 All L J 511 : 1958 All Cr R 415 : 1959 Cri L J 
413 : AIR 1959 All 233 (235) (Pt B) (Pr 10) (DB). 

-S. 103, Fourthly — Applicability — Husband 

enterine house of father-in-law and forcibly dragging 
out wife — Accused going to rescue — Right of 
private defence of property. 

It is not every sort of house.trespass which under 
Cl. (4) of S. 103 gives the extended right. Such right 
is conferred in the case of house trespass only when 
the house trespass is committed under such circumst¬ 
ances as may reasonably cause apprehension that 
death or grievous hurt will be the consequence if such 
right of private defence is not exercised. 

Where a person entered the house of his father-in- 
law and forcibly dragged out his wife against her 
will, S. 103, Cl. (4) will not be available to any person 
who went to her rescue and caused the death of the 
husband in that attempt. 1958 All L J 175 : 1958 All 
W R (HC) 255 : 1958 All Cr R 213 : 1957 Cri L J 
1195 i AIR 1957 All 714 (716) (Pt B) (Pr 9) (DB). 

[Reversed on another point in AIR 1900 S C 07]. 
-S. 103 — Extent of private defence. 

Under S. 103 of the Penal Code, a person was entitl¬ 
ed to prevent a robbery and if necessary even to cause 
injuries to the extent of causing death. But the extent* 
of harm to be caused in defending one’s property 
depends on the circumstances of each case. Unneces¬ 
sary harm is not permitted to be caused in the exer¬ 
cise of the right of self-defence. 1951 A W R (HC> 
477 : 1951 A L J 464 :1951 All Cri Cas 116 : 195$ 
Cri L J 1275 i AIR 1953 All 555 (556) (Pt A) (Prs 8, 
9, 10. 12). 

-Ss. 103, 147, 148, 304, 323 and 325 - Applica¬ 
bility — Dispute as to land — Suits under S. 180 of 
U. P. Tenancy Act — Decrees in favour of P and his- 
party man T — Dakhal-dehani also in their favour — 
Surgarcane crop on the land-Fight over cutting of 
crop—P and his party on one side and the defendants, 
in the suit, K and his p3rty on the other — Death of 
one of K’s party — Grievous injuries on one of P’s 
party — P’s party protected by law of private defence. 
1952 A L J 431 : 54 Cri L J 717 : AIR 1953 All 327 
(328, 329) (Prs 9, 10). 

-Ss. 97, 93, 103,101, 302, 304, Part 1 - Accused 

exercising right, attacked by prosecution party — 
Accused have right of private defence — Exceeding 
the right — Death caused — Offence. 

Where when the accused in the exercise of their 
right were trying to abate the nuisance caused by a 
dam set up by the prosecution party across a water 
chanoal, which they had no right to erect, the accus¬ 
ed were attacked by the prosecution party : 

Held, that the accused had a right of private 
defence. 

The right, however, extended to voluntary causing 
death only if conditions mentioned in S. 103 existed. 
Where there were no such conditions, the right 
would be subject to limitations contained in S. 104* 
and it did not extend to causing death but only to 
the voluntary causing to the wrong doer of any harm 
other than death. In causing death the right of private 
defence would be exceeded and the act would rail 
under exception 2 to S. 300 (Conviction altered from 
302, Penal Code to one under S. 304, Part 1). 1^62 
Ker L T 868 i (1962) 2 Ker L R 466. 

-S. 103 — Right of self-defence of property or 

person — When arises — Causing of grievous hurt 
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on grave and sudden provocation. 1958 Jab L J 
257. 

_Ss. 97,99.103, 104-Private defence of property 

and person—Extent of. 

The accused were in possession of the land and 
while they were ploughing the land, the deceased 
entered the land and started a quarrel about the 
right of the accused to plough the land. As the de¬ 
ceased did not pay heed to the protest of the accused, 
one of the accused gave the murderous strokes on 
both the deceased with the axe and the deceased were 
indiscriminately assaulted, even though they fell 
down by the first stroke on each of them till they 
were dead. 

Held, that in the circumstances the assults were 
not necessary to be inflicted for the purpose of private 
defence of person and as the offences committed by 
the deceased were only criminal trespass and mischief 
the right of private defence of property under Ss. 103 
and lu4 did not extend to the voluntary causing of 
death. The exercise of right of private defence of 
property is itself subject to restrictions mentioned in 
S. 99 which prescribes that the light of private de¬ 
fence in no case extends to the inflicting of more 
harm than it is necessary to inflict for the purpose of 
defence. Under S. 104 the accused were entitled to 
cause auy harm to the wrongdoer other than death. 
1965 (1) Cri LJ 744 : AIR 1965 Orissa 99 (101) 
<Pt Ci (Pr 9) (DB). 

-Ss. 103, 97, and 99—Private defence of body and 

property — Beginning and extent of right—It may 
extent to voluntarily causing of death of aggressor. 

The right of private defence of property arises as 
soon as there is a reasonable apprehension of danger 
to the property. The person entitled to exercise that 
right can act before actual harm is done. The right of 
private defence of body or property extends to the 
voluntarily causing of death, in tr>ing to defend 
these rights the defender and his people cannot see 
whether their assault will only result in simple hurt 
to or death of any of the aggressors. AIR 1945 Pat 

j £ f , R . 195 n 9 . Pat 22; ( 196 °) B L J R 75. Bel. on. 
lUol BL J R 824. 

Ss. 99,100 and 103—Right of private defence — 
When extends to voluntary causing of death. 

• in the circumstances the accused had a 

right of private defence of person and property and 
they had not exceeded that right in causing the death 
of a person belonging to the prosecution party. I960 
B L J R 75. 

— Ss. 97, 99,103 — Private defence of property — 
One party in actual possession - Both parties armed 

— Simultaneous attack — Member of party in actual 
possession causing fatal injury to member of opposite 
party - Right of private defence of person or pro- 

1957 BLJR 750: 1959 Cri 

IS? 26, 40)^ (DB) P “' “ 50) W D) lrrS 23 ' 

^—^j^99and^ 103—Right of private defence of pro- 

? f A e tight of P riva(e defence of pro- 
aonfc to ^ triC L ed ., by t l ^ e , S en . eraI Provisions which 
tiontenTdQ k K d rt ri * ht J of P rivale men. 

£LViSBs fiax & 

StfSoTBE ttstjs. 

riebt ^ and 300, Eiception 2-Scope of the 

Th f « P u. V t e defence o{ Property-Causing death. 
CodTtn pri t v f/ 0 defence, under S. 103, Penal 
inn a cas , e ,°f extends to voluntarily caus 
tag death provided there are such XnSSiSS 
may reasonably cause apprehension that death 0r 


grievous hurt will be the consequence if such right 
of private defence is nof exercised. Where there are 
no such circumstances the right ol private defence of 
property, if any, would come under S. 104 which does 
not extend to the voluntary causing of death but ex¬ 
tends subject to the restrictions mentioned under 
S. 99 to the voluntarily causing to the wrongdoer any 
harm other than death. Where in causing ceath the 
right of private defence is exceeded, unless the casu 
is brought within the exception 2 to S. 3u0, Penal 
Code, the accused will be guilty of murder, provided 
ol course that the usual conditions required by S.30C 
are complied with. ,3 San L R 184 : 5 A I Cr D 117 s. 
AIR 1951 Sau 1 (3.15) (Pt A) (Prs 7, 12) (DB). 

12. Right of private defence of property when 
extends to causing harm other thru death 
or grievous hurt — S. 104. 

See also Note 0. 

-S. 104 — Deceased entering appellant’s house at: 

night in prosecution of his intrigue with appellants' 
daughter — Assault by appellant and his compiiiions 

— Injuries caused leading to death — Appellant held 
acted in lawful exercise of his right of private 
defence and committed offence — Viewing the 
matter from another angle, the deceased committed 
house trespass which gave the appellant a right of 
defending his house property — Section 104 applied 
thereby giving the appellant as well as his com¬ 
panions right of causing some harm other than death 

— But since death was caused the case became ono 
where the right of private defence was exceeded. 
I L R (I960) 2 All 235. 

•~S*. 97 and 104 — Extent of right under — Minor 
injuries to aggressor—Inference. 

Where the complainant's own examination showed 
{hat he was the aggressor and the accused theref ore 
had the right of defence of properly ;and the injuries 
caused were few and mere scratches and bruise*: 

Held, that it could not be said that the accused ex- 
ceeded the right of private defence. 1957 Cri L J 
1426 t AIR 1957 Manipur 34 (35) (Pt B) (Pr 4). 

S. 104—Extent of right — Causing minor iniurie* 
to aggressor. 1957 Cri L J 1426: AIK 1957 Manil 
pur 34. 

:- S - 104—Unlawful seizure of cattle — Hurt could 

be caused In rescue in exercise of right of private de- 

(Pa0i869 Pena °° ie (l860 )' S> AlR 1955 NUC 

Ss. 104, 141, Cl. 4, 97—‘To enforce right' — En- 
croachment by complainant on common wav—Right 
ot common user ot way recognised by Court — \c 
cused party asserting right by criminal force-Use of 
° r '™ !nal l orc ® T Us j "I criminal force is for enforce. 
™nc.> > ” 0t , for r defending right - /censed party 
constitutes unlawful assembly and rightofself.de- 

- a . nn0t be cla >med. 30 Cat 865 
lOfi'wn r 9 ® 1 , N i y o„o 4, .P lsling - 66 p,,Di L R 706 , 

1965 ruoj 9U (92. 93, 

——Ss. 97,100 and 104—Private defence of body-Case 
on tacts—Held that an attack by lathis must in every 

W mi^h?h eaSODab i e r appreheilsion ,hat gnovous 
o ight be “used if no steps were taken to de- 

atSvi P3r40 ‘) attacked - Helpers of the person 

SKtf~ a j s ? ent,tIad to maintain the former" 

zil% w.T^‘5 
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13. Commencement and continuance of right 
of private defence of property—S. 105. 

© -5. 105 — Right of private defence of propeity 

against criminal trespass — Appellants forcibly tak¬ 
ing loaded carts through the field belonging to H— 
Right of H to defend property continues till appel¬ 
lants leave the field. 

Where the appellants forcibly took two carts 
loaded with sugarcane through the filed of H .in 
which there were standing crops, in transporting the 
sugarcane to the public passage running by the side 
of H’s field so long as they were inside the field, the 
trespass had not come to an end and H had the right 
to prevent the appellants from continuing to commit 
the criminal trespass for whatever short distance 
they had still to cover before reaching the public 
pathway. It is true that -the appellants* party had to 
get out of the field and that this they could not have 
done without committing further criminal trespass. 
But it does not follow that this difficult position in 
which the party found itself gave them any right for 
insisting that they must continue the criminal tres¬ 
pass. They had to abide by the direction of II, what¬ 
ever be the degree of patience required in case they 
were not :al)owed -to move in any direction in order 
to leave the field. 1901 S C D 672 : 1961 Mad W N 
530 : (1962) 1 S C R 601 : 19Gl t B L J R 707 i 1961 
All L J 587 s 1961 All W R (HC) 506 : 1961 (2) Cri 
L J 711 s 1961 M P C 720: 1961 All Cri R 293 : 
(1961) 2SC J 5S6 : (1961) M LJ (Cri) 667 : A I R 
1961 S C 1541 (1542) (Pt A) (Pr 6 ). 

-S. 105—Recapture of stolen property—Right of 

defence of property. 

Recapture of the stolen or plundered property 
while it is in the course of being carried away is 
authorised in view of S. 105, Penal Code, for the 
taking and retaking is one transaction. But when the 
offence has been committed and the property remov¬ 
ed, a recapture after an interval of time by the owner 
or by other persons on his behalf however, - justifiable 
cannot be deemed an exercise of the right of defence 
of property. The recovery which S. 105, Penal Code 
contemplates is a recovery either immediate or made 
before the offender has reached his final retreat. 
1958 All W R (HC) 622 : 1958 All LJ 511: 1958 
All Cr R 415 : 1959 Cri L J 413 : A I R 1959 All 233 
<235) (Pt A) (Pr 9) (DB). 

-Ss. 105, 97 and 99 — Commencement of right — 

Exercise of right not on property threatened—Per¬ 
missibility. 

All that is required to give rise to the right of pri¬ 
vate defence is that a reasonable apprehension of 
danger to the property should commence. It has 
always to be found out in the particular circum¬ 
stances of each case whether in those ciruumstances 
the person who claims the benefit of the right of 
private defence had a reasonable apprehension of 
danger to the property. If the question is answered 
in the affirmative the right exists; and it is not neces¬ 
sary that the offence or an attempt should actually 
have been committed. 

Where a body of persons (the complainant’s party) 
armed with lathis and accompanied with bullocks 
and a plough were going with the avowed object of 
upturning the crop which had previously been sown 
by the opposite party, there could be no doubt about 
their intention and their act. if completed, would 
have amounted to mischief and criminal trespass. 
When there was no time for having recourse to law¬ 
ful authorities because the police station was far 
away, the restriction imposed -by section 99 does not 
come into play and the opposite party has a right to 
protect their property. The mere ;circurastance that 
the property was situate at a distance of 6 or 7 fur¬ 
longs from the place at which the parties met did not 


prevent the right of the opposite party from coming 
into existence. Even if a person who is claiming 
the right of defence of property happens to be placed 
at some distance from the property, he can exercise 
that right provided he finds that damage to property 
will accrue if the right is not exercised. Therefore, 
the right of private defence of properly could, in the 
circumstances of the case, be exercised at the place 
where the two parties met. The right -.of private de¬ 
fence of property however did not extend to the 
causing of any one’s death, and the opposite party 
could only commit any offence short of death in their 
attempt to save the property, by preventing the com¬ 
plainant from proceeding towards the property. 1954 
Cr L J 1710 : AIR 1954 All 771 (772, 773) (Pt A) 
(Prs 6 to 8 ) (DB). 

-S. 105—Accused arrested and danger to property 

averted —No right cf private defence of property can 
be claimed. AIR 1951 Kutch 11 (12) (Pt C) (Pr 9). 

— Ss. 104,105, 99, 333 and 326 — Criminal trespass 
and mischief upon Government forest — Right of 
forest guard to prevent — Extent — Accused cutting 
timber from Government forest—Seizing of axe from 
accused he'd did not exceed necessity— Accused not 
entitled to claim private defence. 

A forest guard has a right of private defence avail¬ 
able to him in preventing commission of criminal 
trespass or mischief on Government property. That 
right commences as soon as a reasonable apprehen¬ 
sion of danger to the property commences and con¬ 
tinues as long as the offender continues in the com¬ 
mission of criminal trespass or mischief. 

A forest guard in trying to prevent the accused 
from cutting timber in the Government forest seized 
his axe and in the scuffle that ensued accused inflict¬ 
ed certain blows. Accused who was convicted under 
Ss. 333 and 326. I P. C., pleaded private defence con¬ 
tending inter alia that the right of iorest guard ex¬ 
tended only to seizing of timber. 

Held, that the forest guard had by virtue of his 
office the right to protect the property of the Govern, 
ment and had the right of private defence in respect 
of Government property. Seizing the axe in the 
circumstances could not b? said to be in excess of 
what was necessary and accused could not claim any 
private defence. 1962 Jab L J 857 s 1962 MPLj 
(Notes) 318 : 1963 (2) Cri L J 95. 

— 7 -Ss. 105, 302, 300, Exception 2 — Deceased com. 
milling theft at house of accused and running away 
with stolen goods — Accused chasing and assaulting 
deceased — Death of deceased—Right of private de¬ 
fence of property held continued upto time of 
assault hut did not extend to causing death—Case 
held did not fall under Exception 2 to S. 300, since 
deceased was assaulted indiscriminately after he 
had fallen down—Onus to prove that case fell under 
Exception was on accused — Accused held guilty 
under S. 302—Evidence Act (1872), S 105. 

Where the deceased who had committed theft at 
the house of the accused was chased by the accused 
and his men while he was carrying the stolen articles 
in a wrapper to a distance of about 546 feet into a 
jungle and there assaulted with sticks as a result of 
which the deceased died of shock and haemorrhage. 

Held, that the right of private defence of property 
had commenced, when the deceased was carrying 
away the property of the accused and this right con¬ 
tinued upto the time when the deceased was assaulted 
in the jungle, as the offender had not effected his 
retreat with the property or the property had not 
been recovered. The continuance of such right is 
integrally connected with the time factor. There 
was no lapse of time between the theft and the effort 
on the part of the accused to recover the property 
before the offender effected his retreat. But since at 
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the time of the assault the deceased was wholly de¬ 
fenceless and was carrying no arms and there was 
complete absence of circumstances as might reason¬ 
ably cause apprehension that death or grievous hurt 
would be the constquence, the right of private de¬ 
fence of property, which the accused had, did not 
extend to causing death of the deceased—Held, fur¬ 
ther that assuming that the killing was without pre¬ 
meditation, the accused could not be said to have no 
intention of doing more fnrm than it was necessary 
for the purpose ot such defence. The intention had to 
be gathered from the acts preceding and subsequent 
to the assault. The fact that after the first blow was 
given by accused on the head, the deceased fell down 
and all other injuries were caused on him indiscrimi¬ 
nately therealter, showed the intention of causing 
more harm than was necessary for the purpose of 
defence. This also showed the absence of good faith. 
Exception 2 to section 300, I. P. Code had therefore 
no application as the element of good faith and ab¬ 
sence of intention of doing more harm thau was 
necessary for the purpose had not been established. 
The ouus of proving these elemeots was on the accus¬ 
ed under i. 105. Evidence Act, and the Court would 
presume the absence of such :circumstances. The 
accused therefore was guilty under section 302,1. P. 
Code. (1965)31 Cut LT 265. 

-Ss. 105, 99. Cl. 3 — Right of private defence of 

property—When commences stated — Sufficient time 
<o approach public authority for protection— Right of 
private defence is lost. 1964 (2) Cri L J 696 : AIR 
1964 Orissa 262 (DB). 

-Ss. 104, 105 — Right of private defence of pro¬ 
perty—Nature of — Principles as to exercise ot right 
before actual harm and as to extension of right 
slated. 


The law as to Ihe right of private defence is well 
settled. It is not the law that the rightful owner ic 
peaceful possession of property must run away, if 
there is an actual invasion of his right and an attempt 
on his person. The person in possession of propeity is 
entitled to defend himself and his property by fo.ee 
and to collect such numbers and such arms as are 
accessary'for that purpose, if he sees an actual inva¬ 
sion of his rights, which invasion amounts to an 
ottence under the Penal Code, and when there is no 
time to get police help. It is lawful for a person, who 
has seen an invasion of his rights, to go to the spot 
aud object. It is also lawful for such, persons, if the 
opposite party is armed, to take suitable weapons foi 
his defence. The right of private defence of property 
arises as soon as there is a reasonable apprehension of 
danger to the property. The person entitled to exer¬ 
cise that right can act before actual harm is done. 

It is not a right of retaliation and hence he need 
not wait until the aggressor has started committing 
tne ottence which occasions the t-xercise of his right 
ot private defence. In such a case tne right of private 
aetence ot body or property extends to the voluu- 
tardy causing of death. It is obvious that in trying to 
detead these rights the appellant and his people could 
not be expected to weigh the blows indicted by them 
he agg 5 esso ^ s in golden scales; and, therefore, 
n /L 0t '' at the l time ,°* resisting the attack, see 
whether their assault will only result iu simple hurt 

® ny of the aggressors. AIR 1945 Pat 
j A r R 82 1 4 959 Pat 2 * 1900 B L J R 75. Ref. 1961 


and 105—Scope—Right of private def< 

i p£rs ? D ~ when wises—Actual dan 

«o Property-Necessity. 

of I Dron^ t ?,? iVe, ? S0tOthe ri 8 ht of Private del, 
11 J? 00t necessary that any of the offe 
th e second clause of S. 97 should I 
been actually committed. As laid down in S. 
LVol. 12 ] Fn.D. 5. 


I. P. C.. the right of private defence of property com. 
mences when a reasonable apprehension of danger to 
the property commences. It is the rei'Onable appre¬ 
hension ot Jang-r to the property arising out of either 
commis<iofi. or attempt to commit, the ollences men¬ 
tioned in S 97 that gives a person the right to defend 
bis property, ff a person is already in possession of 
his propeity, he alone has the right to go upou the 
land and carry with him such arms and such men, as 
he deems necessary to d-.fend his property. There is 
no right of private defence in a case in which there is 
time to have recourse to the protection of public 
authorities. AIR 1959 Pat 22; 35 Cal 363; AIR 1945 
Pat 283 and AIR 1938 Pat 516, Re!, on. 

Held, that when the members of the prosecution 
parly went armed aud were bent upon stopping the 
harvesting and causing criminal trespass and mischief, 
the appellants, at that stage, could not have aban¬ 
doned their property and left the place for seeking 
the help of public authorities. AIR 1959 Pat 22, 
Rel. on. 

The appellants had no doubt a right of private de¬ 
fence ot property. They also had a right of private 
defence of person. 1960 B L J R 75. 


-S. 105 — Private defence of property — Com¬ 
mencement of. 


The right of private defence of property arises as 
soon as tnere is a reasonable apprehension of danger 
to the property. The person entitled to exercise that 
right can act before actual harm is done. It is not a 
right of retaliation and heuce he need not wait until 
the aggressor has started committing the offence 
which occasions the exercise of his right of private 
defence. AIR 1952 Orissa 37, Rel. on. 1957 BLJR 
756 s 1959 Cri LJ 711 AIR 1959 Pat 22 (28)(PtC) 
(Pr 24) (DB). v M 1 


-S. 105-Scope-Right of private defence of pro¬ 
perty against criminal trespass—Duration. 

The deceased entered the house of the accused 
with the intention of outraging the modesty of wife 
ot the accused, Hie accused beat him with a stick as 
a lesult of which the deceased fell down but the ac¬ 
cused continued to beat him even after the deceased 


neiu, indc wnarever intention the deceased enter 
tamed at the time of entering the house, it had dis. 
appeared and he continued on the premises no 
because he intended to commit an offence but becaus. 
he was physically unable toget out. After the deceases 
fell down « h e accused s right of private defence cj mi 

ss,# shdVt L 1 1234 • a,r 1956 >*» 

.r^d 03 / 300, E5CC fP»*«n 2 and S. 100 - TIiourI 

In i .k 8ht (r n ? r,V k te d 5 fonct ? agdnst theft continue 
till the offender hat effected lus retreat with the pro 

perty or till it has been recovered, where the thm 
has been felled down by a blow with an axe and hh 
lying prostrate with the stolen property thrown or 
the ground, it cannot be said that the right of St 
defence extends to iuffictinR further hu.„ c ‘ 
thief of which he dies subsequently. In suc ha cts\ 
the case of the accused neither falls under S l(\»« 

under Exception 2 to S. 300. Penal Code, V te duS 

& am) S °Z °L Culp ? ble bomicide 'See Pena 
(Pr 12,(DB). S * 3 ' ExCe?UOn2, AlR W51 Sou ] 

- Ss. 97, 99. 104 and 105-Right of n,i v .>,a c 

of property—Extent of. 8 * pnv,te d efcuci 

Trespass on property to steal crops-Richt of n,i 
vate defence of property begins-Accused ,!»^ P 
run to police or public authorities to seek redresf 
Accused cannot be expected to hid™ ht . u.," 
cool standard of a passer by -Death !Lj by m 
intention to onus, denth * 0 , toX.'S* 
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injury as is likely to cause death could be attributed 
-Offence held amounted to culpable homicide not 
amounting to murder 1933 Ker L T 31 : 1953 Cri L J 
1394 : AIR 1953 Tray-Co 340 (342, 343) (Ft A) 
(Prs 7, 8, 10) (DB). 


SECTION 107 


SYNOPSIS 

(Penal Code (45 of 1S60), S. 107). 

1. Scope. 

2. Instigation. 

3. Conspiracy. 

4. “Intentionally aids by act.’* 

5. Illegal omission. 

1. Scope. 

q _Ss.lOTand 120A—Distinction between offence 

of abetment by conspiracy and offence of criminal 
conspiracy — Sanction under S. 190. A for offence of 
abetment by conspiracy is not necessary. See Criminal 
P C. (1S98). S. 196-A. 1962 (1) Cri L J 770 : AIR 
1962 S C 876. 

_S. 107 — Abetment of contravention of Order — 

Mens rea not required. See Imports 6c Exports (Con¬ 
trol) Act (1947), S. 5. 1962 (2) Cri L J 472 : AIR 1962 
Bom 243 (DB). 

-S. 107 —Abetment—What constitutes. 

Section 107 defines abetment. It is well known that 
an act of abetment may take place in one of three 
ways: (1) Instigation, (2) Conspiracy, or (3) Inten¬ 
tional aid. 60 Bom L B 428 r ILR (1958) Bom 700 : 
1960 Cri L J 1189 : AIR i960 Bom 393 (393) (Pt A) 
(Pr 7). 

-S. 107—Scope. 

In order that there may be abetment, there must be 
either instigation or intentional aiding or engaging in 
a conspiracy as laid down in S. 107,1. P. C. General 
advice is far too vague an expression to prove abet¬ 
ment under the Indian Penal Code. 52 Cri L J 14S0 : 
ILR (1953) 1 Cal 81: AIR 1951 Cal5Sl (584) (Pt D) 
(Pr 11) (DB). 

_Ss. 107 and 109—Bribery, abetment of 

When considering whether giver of a bribe is 
guilty of abetment the definition of abetment given 
in S. 107, Penal Code, must be construed along with 
jllus. (a) to S. 109. ILR (1952) Cut 364 ; 1952 Cri 
L J 1393 : AIR 1952 Orissa 267 (270) (Pt B) (Pr 5) 
(DB). 

2. Instigation. 


_S. 107, ‘Firstly*—Instigation — Proof of —Actual 

words need not be proved. 

There is no doubt that there has to he a reasonable 
certainty in regard to the meaning of the words used 
by the inciter in order to judge whether or not 
there was an incitement, but it is not necessary in 
law to prove the actual words used for the incite¬ 
ment. 1957 AH W B (H C) 169 : 1957 All L J 459 : 
1957 Cr LI 337 s AIR 1957 All 177 (182) (Pt E) 
(Pr 26) (DB). 

_S. 107—Abetment — Offer to pay bribe to public 

servant without actually producing money amounts 
to offence under S. 165-A-Offer, what amounts to. 

Illustration (a) to S. 116 makes it clear that the 
sffer of the bribe would amount to an abetment 
under S. 116, Penal Cede and would necessarily 
constitute an offence under S. 165A. The definition 
of the word‘instigation* as defined in S 107 leads to 
the same result. 56 Bom L R 1021: 1955 Cri L J 181: 
AIR 1955 Bom 61 (62) (Pr 6) (DB). 


-S. 107—Abetment, what constitutes. 

Under S. 107, Penal Code it is the instigation to tho 
commission of the act itself which constitutes the 
offence that is regarded as abetment. To ask a person 
as a mere threat (o fire a gun without intending that 
he should really fire it, is not to instigate him to fire 
the gun. The threat would become instigation only if 
it is found that in the event of the threat having no 
effect, the gun should in fact he fired. 1953 Cri L J 
995: AIR 1953 Madh B 155 (156) (Pt B) (Pr 5) (DB). 

-Ss. 107 and 108 — Wilful misrepresentation of a 

fact would amount to abetment of an act. 

The appellant, a businessman, loaded only 54 bags 
instead of 251 in the railway wagon and arranged 
them in such a way that it would not be possible on 
a superficial check to delect short loading. He 
represented to the Railway staff that the wagon was 
ready for scaling which impliedly meant that the 
wagon had been loaded*as per details in his declara¬ 
tion—the forwarding note—and having obtained the 
railway receipt showing the wagon containing 251 
whereas to his knowledge it contained only 54 bags. 
He sold the contents of the wagon representing them 
to be 251 bags. 

Held, that the above mentioned circumstances and 
conduct of the appellant would justify the conclu¬ 
sion that he wilfully misrepresented to the railway 
staff that the wagon was loaded according to declara¬ 
tion made by him in the forwarding note. The wilful 
misrepresentation in view of Explanation (i) or 
S. 107, Penal Code, would amount to instigation and 
as such would constitute abetment of the act of 
preparing incorrect records by a railway servant. 
1962 M P L J (Notes) 246. 

-S. 107 — 'Instigation* — Accused aiding widow 

to commit Sati—S. 308. 

Where the accused were members of the crowd 
who had joined the funeral procession, from the 
house of the deceased to the cremation ground, while 
the widow of the deceased was walking in front of* 
the procession with an intention to commit Sati and 
they were shouting ‘Sati.Mata ki-Jai* and as the 
procession proceeded, about 100 or 150 of the 
crowd surrounded the police in order to make it 
impossible for them to prevent her from committing 
Sati and ultimately the funeral pyre was set on fire 
with the widow sitting on it: 

Held, that all those persons who joined that pro¬ 
cession were aiding the widow in committing Sati. 
S 300, Penal Code, provides punishment for abetment 
of suicide. One of the ways of abetment in S. 107 Is 
intentionally doing of any act or illegal omission; 
abetment also includes instigation. Those people 
who were in that procession, includiog the accused, 
were throughout intentionally aiding the widow in 
her decision to commit suicide by taking her with 
bier to the cremation ground. ILR (1958) 8 Rai 143 : 
1959 Pa) L W 19 : 195S Cri L J 967 : AIR 1958 Raj 
169 (171) (Pt A) (Pr 10) (DB). 

3. Conspiracy. 

-S. 107—Secondly—Conspiracy. 

The term “abetment** as defined in S. 107 includes 
a case of conspiracy provided an act or illegal 
omission takes place in pursuance of that conspiracy. 
1951 R D (H C) 48. 

-S. 107, Secondly-Abetmet by conspiracy. 

Abetment by conspiracy as set forth in Cl. (2) of 
S. 107, Penal Code is not established by proot of 
association together, nor by mere suspicion of suilt. 
Close association and friendship are relevant only if 
they lend to show any concert or preparation with 
regard to the particular crime designed. 1961 Mad 
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L I (Cr) 280 : 1961 All W R (Sup) 9 : 1961 All Cr R 
146 : (1961) 1MLJ 379. 

_Ss. 107 (2) and 405 — Abetment of breach of 

trust by conspiracy — Proof — Conviction — inter- 
ference in revision — Criminal Procedure Code (\ of 
1898), S. 439. 

Where the abetment was a form of abejment by 
conspiracy as set forth in Cl. (2) of S. 107 of the 
Penal Code, any charce of conspiracy is oot esta¬ 
blished merely by proof of association together nor 
by mere suspicion of guilt. 

Where the record is itself not capable of sustaining 
a conviction and the conscience of the Court is 
roused to the extent of comoelllng the Court to find 
that the accused ought not to have been convicted 
upon the evidence, interference in revision would be 
warranted. 19G1 All W R (Sup) 9 : 1961 All Cr R 
146.(1961) 1 MLJ 379: 1961 ML J (Cr) 2S0 
(Mad). 

-Ss. 107, 120B—Offence committed in pursuance 

of conspiracy — Charge of conspiracy is irrelevant - 
Conspiracy amounts to abetment — Criminal P. C. 
(1898). S. 235. See Penal Code (1880), S. 120B. 1960 
Cri L J 1360 : AIR 1960 Pat 459 (DB). 

-Ss. 107, 120-A— Abetment by conspiracy — Evi¬ 
dence. 

It is very diliicult to obtain direct evidence of 
conspiracy which is generally inferred from certain 
criminal acts of parties, accused, done in pursuance of 
an apparent criminal purpose in common between 
them. In order to constitute the oflence of abetment 
bv conspiracy there must be a combining together 
of two or more persons in the conspiracy and an act, 
or illegal omission must take place in pursuance 
of that conspicary, and in order to the doing of that 
thing when parties concert together, and have a com¬ 
mon object, the act of one of the parties done in 
furtherance of the common object and in pursuance 
of the concerted plan, is the act of the whole. 52 
Cri LJ 646: AIR 1951 Raj 89(91) (Pt A) (Pr 9) 
(DB). 


4. “Intentionally aids by act/' 

•-Ss. 107 and 165-A - Abetment - Forms of - 

Commission of offence unnecessary — Offence o 
bribery - Acquittal of accused charged wilh - Con 
viction of abettor. 

According to S. 107, a person abets the doing of i 
thing when he instigates any person to do a thin, 
or engages with one or more other person or person 
in any conspiracy for the doing of that thing o 

dS^rt ^ ^L 01 ille « al OUlUsion thl 

doing of that thing. In either of the first two case 

'V S ii, m ?t. ateria <or tbe conviction of the abetto 
whether the person instigated commits the oifence o 

.»! ,hVot p =“.7?h?S , X og '' h,ri 

t A2k Cas ?j? f abe ‘ men ‘ b V a person can be sak 

ab h e ‘ SVd “ g . 0D jy '? hen by the commission of at 
nffli “ e ^ t0 f 1 cilitate ‘be commission of tE 


655 : (1959) 2 M L J (SC) 18 : (1959) 2 Andb W R 
(SC) 18 : (195.D Sup? 2 S C R 1 : AIR 1959 SC 673 
(675, 676) (Prs 5. 6). 

-Ss. 107, 116 and 108—Presence of accused either 

with Bhala or spear on the scene cf occurrence of 
marpit and their participation in the marpit proved — 
Even if they have not actually applied their weapons, 
they are vicariously responsive for the injuries 
caused to the complainant partv. See Penal Code 
(I860), S. 110. 1965 (1) Cri L j 267: AIR 1965 All 120. 

-S. 107—Applicability — Statement made in Court 

by accused that he assisted murderers under com¬ 
pulsion—Oifence—Held that the accused was not 
guilty of abetment. See Criminal P. C. (189S), S. 342. 
1957 Cri L J 344 : AIR 1957 All 184 (DB). 

[Overruled on another point in AIR I960 All 192.] 

-S. 107—Person joining another in commission of 

crime. 

If a person joins another in the commission of a 
crime by which he is to benefit and which it would 
not he possible to commit but for his aid, he is guilty 
of the commission of the crime. AIR 1950 All 639 
(643) (Pt F) (Prs 28, 38). 


-S. 107—Abetment — Proof. 

A woman was found guilty under S. 5 (a) of the 
Assam Opium Prohibition Act tor illegal possession of 
opium recovered from her person and her husband 
was found guilty of abetment. All that was found 
against him was that he was the husband of the 
woman and was with her when the opium was 
recovered from her person. Held that it would not be 
correct to infer, from the fact of relationship that 
there was instigation or conspiracy between the two 
or there was an intentional aid by any act or omission 
on the part of the husband and so there was no case 
of abetment. AIR 1955 N U C (Assam) 3305. 

—j-S. 107—Intentioual aid — Mere presence at com¬ 
mission of crime — Sufficiency. 

Mere presence at the commission of a crime even 
with the awareness that a crime was being committed 
is not in itself an intentional aid. 60 Bom L R 428 • 
I L R (1958) Bom 700: I960 Cri L J 1189 : AIR i960 
Bom 393 (394) (Pt B) (Pr 8). 

——Ss. 107 and 494-Merely allowing one's premises 
to be used for the purpose of the marriage does not 

SV. b ! f% e o”^ 0 ^“l a T« 8 "';L i J 8 ( e ,•9^ s , ; " 7 B r 

(Pr 13)" L * 1189 ' AiR 1960 B ° m 393 < 395 > (Pt 

— Ss - \?T* Explanation 2 and 494 - Holding of 
•Antarpat by accused - Offence. g 

Where the ‘antarpat* was held by the accused and 
it was done with the full knowledge that the marrKe 
was void marriage, the act of the accused fall? wi h?n 
the purview ot Exp anation ’ to S 107 u 

the act of holding the 'antar^lvaTd^ne SSS 

60 Bom L R 428 . ILR r? ^«’ as ,^ ommitted - 
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at a point of time prior to the actual commission of 
the offence. 

The act of cheating by issuing a cheque knowingly 
to a person impersonating the person whom it ought 
to have been given is complete when the cheque 
is hanced over to the alleged person. A subsequent 
act of mere endorsement on that cheque does not and 
cannot amount to an abetment without any proof of 
conspiracy between the person issuing the cheque 
and the endorser. 1956 M BLR (Cri) 444. 

-Ss. 107, 109, Illustration (a) and 161 — Person 

giving bribe to a public servant — If accomplice — 
Evidence if requires corroboration. 

Section 107, Penal Code, $a\s that a person who 
intentionally aids the doing of a thing is an abettor. 
Illustration (a) to S. 109 shows that a person who 
has offered a bribe to a public servant which that 
public servant has accepted is an abettor in rescect 
of the olfence under S. 101. It has been accepted by 
all the Courts that the voluntary giver of a bribe to 
gain some advantage is an abettor and hence an ac¬ 
complice. But an intentional act which is otherwise 
an olfence ceases to be such under S. 94, Penal Code, 
only if it is done under compulsion or threats of such 
a nature which at the time of the commission causes 
reasonable apprehension of death. Compulsion or 
threat under other circumstances does not operate to 
absolve an offence. 

Evidence Act. S. 114, Illustration (b) shows that a 
Court may presume that an accomplice is unworthy 
of credit unless he is corroborated in material parti¬ 
culars and S. 133 shows that an accomplice shall be 
a competent witness against an accused person and a 
conviction based on the uncorroborated testimony of 
an accomplice is not illegal. It follows that while 
normally it would be unfare to act on the uncorro¬ 
borated testimony of an accomplice whether in a 
particular case it is to be accepte 1 without corrobora¬ 
tion or not would depend on a comprehensive consi¬ 
deration of the accomplice's evidence. The rule re- 
uiring corroboration is a rule of practice and pru- 
ence and has come to be treated as almost a rule 
of law. 

As regards the nature of corroboration that is re¬ 
quired a review of the case-law on the question leads 
to the following conclusion. The giver of the bribe is 
in law an abettor of the offence and therefore an 
accomplice irrespective of whether the giving was 
voluntary or in response to a demand accompanied 
by threat or fear. But in the latter case, i e„ of bribe- 
giving under threats whether the evidence of accom¬ 
plice is safe to be acted upon depends on circum¬ 
stances. In the first place one must be satisfied that 
the story of threats is itself reliable and not the out¬ 
come of a conspiracy to involve a strict otficer in 
trouble or is motivated by some other personal malice. 
If on beiDg so satisfied the Court considers the sole 
testimony of accomplice is safe to be acted upon a 
conviction can be based thereon. In such a case even 
if corroboration is considered desirable, a less strict 
standard of corroborative evidence may be accepted, 
as for instance reliable evidence, of previous state¬ 
ments and the like. (Case-law discussed.) I L R (1952) 
Cut 109: 1952 Cri L J 1533 : A I R 1952 Orissa 289 
(298) (Pt E) (Pr 32) (DB). 

-Ss. 107,116,1C1—Abetment—Sentence. 

If an offer of bribe is made on the invitation of a 
public servant such offer would still be intentional 
aid' which is one of the ingredients of abetment under 
S. 107. Though the actual amount of bribe is first 
mentioned by the public servant, a Sub-Inspector, 
that cannot in any way exonerate the other party 
from haviDg first suggested monetary consideration 
for the Sub-Inspector dropping the case against a 
third person. His conduct in bringing the money and 


giving it to the Sub-Inspector would amount to 'ia- 
tentional aid' and would, as such, constitute abet¬ 
ment. There seems to be no justification for treating 
the abettor leniently, e'pecially when the abettor is 
not a simple-minded villager but a Marwari merchant 
of Cuttack town who wanted to take advantage of 
his previous acquaintance with the Sub-Inspector. 
For such an offender a sentence of fine is merely 
a flea-bite and a substantive sentence of imprison¬ 
ment alone would serve as a real deterrent. AIR 1933 
All 513 Rel. on. 17 Cut L T 160 : 1952 Cri L J 941 : 
AIR 1952 Orissa ISO (1S1) (Prs 4 to 6) (DB). 

-Ss. 107, 114, 338 and 279—Principal offender or 

abettor-Driver of lorry carrying passengers allowing 
minor to drive lorry with full knowledge that minor 
did not know driving — Rash and negligent driving 
by minor resulting in grievous hurt — Driver silting 
by the side of minor — Driver is liable as principal 
offender under S. 114 as he was the person who was 
driving through the hand and instrumentality of 
minor. See Penal Code (I860), S. 114. 52 Cri L J 930: 
AIR 1951 Punj 418 (DB). 

-Ss. 107, 302—Abetment of murder—Two accused 

catching deceased—Third giving fatal blow—Former 
not guilty of abetment of murder. AIR 1955 N U C 
(Sau) 5754 (DB). 

-Ss. 107, Expln. 2, 114—Applicability — A facili¬ 
tating stabbing by B by holding victim's hands — A 
aids commission of offence. See Penal Code (I860), 
S. 114. 1955 Cri L J 1535 : A 1 R 1955 Trav-Co 266 
(DB). 

-S. 107, Explanation 2 — Accused A bolding de¬ 
ceased within his grip — Accused B coming with 
open penknife and dealing fatal blow to deceased — 
Accused A not making statement that he did not 
notice accused B approaching deceased with open 
penknife and aiming blow at him — Accused A held 
guilty. 

Where after accused A had held the deceased with¬ 
in his grip, accused B came towards the deceased with 
an open pen-knife and gave him a fatal blow and 
accused A did not state that he did not notice ac¬ 
cused B's approach or the latter aiming the blow at 
the deceased: 

Held, that no doubt the prosecution had to establish 
the positive fact of the complicity of accused*A but it 
need not necessarily be by direct testimony. It could 
also be by circumstantial evidence. In evaluating 
such evidence fhe silence of accused A on the matter 
was a relevant factor to be taken into account. His 
act or conduct in keeping the deceased within his 
grip while the stab was dealt by accused B was irre¬ 
concilable with any other hypothesis than that of his 
guilt. 1949 Ker L T 66 : 51 Cri L J 988 : 1949 Trav- 
Co L R 74 : AIR 1950 Trav-Co 41 (45) (Pt E) (Pr 12) 
(DB). 

-S. 107—Presence at place of occurrence when 

amounts to abetmeut stated. 

Mere presence cannot be taken as amounting to 
abetment unless it be the person whose presence is 
considered to aid the commission of the offence is a 
person in authority. 5i Cil L J 648 : AIR 1950 Trav- 
Co 9 (10) (Pt B) (Pr 5) (DB). 

5. Illegal omission. 

-S. 107—Scope. 

The relations between the deceased and his wife 
were not happy and the wile had an illegal connec¬ 
tion with the accused. Although the wife knew that 
the accused was waiting for an opportunity to ambush 
and murder her husband, she told him that her 
husband intended to go to a particular Sadhu on a 
particular day. 
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Held, that in the circumstance': the conduct of the 
wife in not warning her husband though certainly 
open to censure did not amount to a^etment^or 
murder committed by the accused. 1955 Cri L J 679 : 
AIK 1955 Him Pra 15 (19) (Pt D) (Pr 25). 

-Ss. 107, 109, 409 and 40G — Abetment of mis¬ 
appropriation — When it is found that accused had 
collected amounts to knowledge of P and sane hdd 
not been checked by P with reference to receipts and 
relative registers which P was bound to do under 
duties of his service, inference is irresistible that P 
omitted to do so to aid misappropriation committed 
by accused. Criminal P. C. (lb9S). S. 367 —Evidence 
Act (1872), S. 3. 1966 Mad L W (Cri) 217: 1964 
Mad W N 356. 

-S. 107—Mere omission, does not amount to abet¬ 
ment — Servant put ia charge of writing accounts — 
Non-making of accounts, is not abetrmnt. See Essen¬ 
tial Supolies (Temporary Powers) Act (1946), S. 8. 
AIR 1955 N U C (Pat) 5970 (DB). 


SECTION 108 

—Ss. 108, 116, 107 — Presence of accused either 
with Bhala or spear on the scene of occurrence of 
marpit and their participation in the marpit proved— 
Even if they have not actually applied their weapons, 
they are vicariously responsible for the injuries 
caused to the complainant party. See Penal Code 
(180OJ.S. 116. 1965 (1) Cri LJ 267 : AIR 1965 All 
120 . 

—-S. 108 — License in Form B under U. P. Food- 
grains Order issued to firm—Non-compliance with 
conditions of licence—Liability of servants—It cannot 
be said that every servant of the firm which holds 
a licence in Form B is required to comply with the 
conditions of the licence held by the firm. Therefore 
where the master who according to the conditions of 
the licence issued to him is liable to maintain 
accounts in a certain form has failed to comply with 
those conditions, his employees or servants cannot be 
held guilty for abetment of the offence or for the 
substantive offence. AIR 1955 N UC (All) 3521 (DB). 

:- s * 108 Principal not chargeable—Abettor can 

be proceeded against. 

In law the fact that the principal cannot be 
brought to trial does not prevent a charge of abet- 
ment against the abettor. (1952) 22 Com Cas 175: 
50 Ca) W N 594 : 1952 Cri L » 1480 :1 L R (1954) 
1 Cal 403 i AIR 1952 Cal 759 (760) (Pt B) (Pr 2). 

->• 108, Expin, 3—Scope. 

According to Expln. 3 of S. 108 it is necessary 
that the person abetted should have committed the 
offence and been punished. *1956 Cr L J 229 : Madh 

/D L im 195 ° Cr 500s AIR 1056 Madh B 65 (M) (Pt B) 
(Pr 10)« 

S. 108—Wilful misrepresentation of a fact would 
a betment of an act. See Penal Code 
(I860), S. 107. 1962 M P L J (Notes) 246. 

“ 108. Expins. (2) and (4) — Abetment of abet. 

** offence, though the second abetment is 
Ineffective-Accused approaching doctor for poison 

° r 01 X der J Dg n m,StreSS 7 Doctor re{ “sing-Accused 
is gu Ity of offence under S. 302 read with S llfl 

I 1950 * 2 Mad LJ 201:63 Mad L VV 
835, 1950 Mad W N 723 , 1950 Mad W N (CrH 

(830) (Pr lV ‘ M8d 626 ' AIR 1950 M “ d 827 

4 * nd °i 


SECTION 109 


SYNOPSIS 

(Penal Code ^45 of 1860), S. 109.) 

1. Scope and applicability, 

2. Sections 109 and 114. 

3. Sections 109 and 120B. 

4. Evidence 

5. Illustrative cases. 

6. Offences under special or localjaw. 

7. Charge and conviction. 


1. Scope and applicability. 


-Ss. 109, 91-Necessity, how far excuse for crimi¬ 
nal act-Persons in order to avoid molestation giving 
bribe to public servant are guilty under S 109 — 
They cannot take plea of duress. See Penal Code 
(1800), S. 94. 1950 Nag L J 435 • I L R (1950) Nag 
229 : 51 Cri L J 285: AIR 1950 Nag 1. 

-S. 109, Ulus, (a) — Persons paying illegal grati¬ 
fication to public servant on demand can be con¬ 
victed under S. 109. 

Persons paying illegal gratification to a public 
servant are guilty under S. 109, of committing an 
offence of abetment of offence of taking bribe bv 
public servant, even if the gratification is given upon 
a demand by such public servant: A I B 1933 All 
513, Rel. on; Observations in “Law of Crimes*’ by 
Ratanlal, 17th Edn. on p. 3S5, Disapproved, 1950 
Nag L J 435 : I L R (1950) Nag 229 -• 51 Cri L J 235: 
AIR 1950 Nag 1 (5) (Pt C) (Prs 23, 24). 

-S. 109 — Applicability—Condition—Accused not 

participating in actual commission of crime but only 
in primary stages — Can be convicted under S. 109 
but not under S. 34, See Penal Code (1800), S. 34. 
1961(2) Cr L J 260 (Pat). 

-Ss. 109,120-A and 120-B—Applicability—Nature 

of offence, 

-Section 120-B applies where any other crime has 

not been actually committed. Where the matter has 
gone beyond the stage of mere conspiracy and 
offences are alleged to have been actually committed 
in pursuance thereof, Sections 120-A aod 120-B are 
wholly irrelevant. Conspiracy is one form of abet¬ 
ment and where an offence is alleged to have been 
committed by more than two persons, such of them 
as actually took part in the commission should 
be charged with the substantive offence, while those 
who are alleged r to have abetted it by conspiracy 
should be charged with the offence of abetment 
under S. 109, ladian Penal Code. AIR 1938 Mad 130, 
Rel. on., AIR 1938 Sind 108 and AIR 1930 Mad 317, 

R» IS c? g « 1956 Raj L W :234 * 1957 Cr L J 234 (235) 

(Pr 8) (Raj). - 




• r ~ » — — w vm% ua ukivuv.u ui i iu: 

mg. 

Considering the definition in S. 109, I. P. Coc 
strictly, the instigation 'must have reference to th 
thing that was done -and not to the thing that we 
„* C * 1 Y to . l have been done by the person who is inst 
gated. It is only if this condition is fulfilled that 
person can be guilty cf abetment by instigation. 

W here the .common ob)ect of ao assembly was t 
march in a Jatha or procession from the office of 

started SS? ,he T'^ of wh 'ch the processio 
started, and prooeed without stopping up to a certai 

P «■ . bre ? k ! n 8 the conditions imposed upon th 

ed bv t°he n 6 ° C1 ^ in the Promul 

found in k D - lstr ‘ cl Magistrate, and the accused wa 

S to usS foro. g2,ed l he me . mbers that assem 
reLtnnnJ J a ,° r , L vlolenc e tor over-coming an 
resistance offered by the Army or .by the Police wit 
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the object of making them break up and desist from 
taking the procession, the offence committed by the 
accused is abetment by instigation of rioting. 

If there is no evidence to support a finding that the 
throwing of stones at the members of the Police 
party at the point at whfch the unlawful assembly 
launched a joint attack upon the Police was specifi¬ 
cally instigated by the accused, he cannot be held 
liable tor abetment of all the acts of violence or of 
the individual acts of violence done by the unlawful 
assembly 1952 Ker L T 737 : 1953 Cri U I 1273 : 
ILR 1952 TravCo 547: AIR 1953 Tray Co 251 (252) 
(Pt A) (Pr 4) (DB). 

-S. 109, Explanation—Instigation—What is. 

A person is said to instigate another to an act when 
he actively suggests or stimulates him to the act by 
any means or language direct or indirect whether it 
takes the form of express solicitation or of hints, 
insinuation or encouragement. It is not necessary 
that express and direct words should be used to indi¬ 
cate what exactly should be done by the persons to 
whom directions are given, AIR 1923 Bom 44 Rel. 
on. 1952 Ker LT 737: 1953 Cri LJ 1273: ILR 
(1952) Trav-Co 547 : A I R 1953 Trav Co 251 (252) 
(Ft B) (Pr 3j (DB). 

2. Sections 109 and 114. 

-Ss. 109 and 114 — Applicability and relative 

scope and dislinctioo—Principles and test. 

Section 114 of the Indian Penal Code is only 
brought into operation when circumstances amount¬ 
ing to abetment of a particular crime have first been 
proved, and then the presence of the accused at the 
commission of that crime is proved in addition. The 
real test to see whether or not the section is appli¬ 
cable lies in its words; 'who if absent would be 
liable to be punished as an abettor.' Abetment, to 
come under this section, must be one which is minor 
to the commission of the offence and complete by 
itself and not an abetment which is done immediately 
before or at the time of the commission of theoifeoce. 
for, in the latter case, the abettor would not have 
committed the abetment if he had not been present 
and would not, therefore, have been liable to punish¬ 
ment as an abettor. When a person is present and 
abets another to commit an offence then S. 114 of 
the Indian Penal Code will not be applicable to the 
case. Active abetment at the time of the committing 
of the offence is covered by S. 1C9 ol the Indian 
Penal Code and S. 114 of the Indian Penal Code is 
clearly intended for an abetment previous to the 
actual commission of the crime; any time, that is 
before the first steps have been taken to commit it. 
1958 All W R (H C) 159 : 1958 All Cr R 153 : 1958 
All L J 82. 

3. Sections 109 and 120B. 

-Ss. 109, 120-Band 121—Expression 'moral delin¬ 
quency’—Scope of—Conviction under S. 120-B read 
with S. 109 or S. 121, Penal Code—Offences held 
involved — 'Moral delinquency’ — See Pauchayats— 
Madras Village Panchayats Act (10 of 1950), S. 10 (l). 
(19G4) 2 Mad L J 420. 

4. Evidence. 

-S. 109—Evidence of abetment — Corroboration 

held not sufficient — (Evidence Act (1872), S. 133)— 
(Ajmer Land and Revenue Regulation (II of 1877), 

S. 3). AIR 1955 NUC (Ajmer) 324. 

-Ss. 109 and 3G0-A—Corroboration to the version 

of prosecutrix is a rule of caution and not rule of law 
—Corroboration might be even by circumstantial 
evidence. 

Held, that a girl who was victim of an outrageous 
act could not generally speaking be considered to be 
an accomplice though the rule of prudence might 


require that th? evidence of a prosecutrix should be 
corroborated before a conviction could be based upon 
it. The corroboration need not be by direct evidence. 
It could as well be by circumstantial evidence. The 
rule of corroboration was really a rule of caution and 
not a rule of law, Corroboration in the case was 
to be found by the fact of seizure of a shwal belon¬ 
ging to the appellant from the possession of the 
prosecutrix after she reached Satna where her cousin 
rescued her. The other factors in support of her 
version were that she had entrusted some ornaments 
to the appellant, she was on visiting te:ms with the 
appellant and the other accused was introduced to 
her by the appellant. AIR 1952 S C 54 and AIR 
1958 S C 143, Rel. oc. 1962 M P L J (Notes) 230. 

-S. 109—Accused forging thumb impression of 

payee on money order—Money not received by 
payee—Burden of proof. 

It is for the accused to prove that he did pay the 
amount covered by the money order to the payee 
and that the impressiou on that voucher is that of 
the payee. If he fails to do that he will be liable 
under S. 467 read with S. 109 Indian Penal Code* 

1957 Cri L J 73 (2): AIR 1957 Mad 47. 

-S. 109 — Identification of accused by voice— 

Accused close relation of identifier— Identification 
can be relied on—See Penal Code (1800), S. 302. 
(1961) 3 Orissa J D 110. 

-S. 109—Evidence Act (1872), S. 133 — Agent for 

prosecution — Evidence of —Value of— Necessity of 
corroboration—See Evidence Act (1872), S. 133. AIR 
1952 Orissa 267 (DB). 

5. Illustrative cases* 

®-S. 109—Abetting offence under S. 436—Person 

charged of committing offence acquitted—Conviction 
of accused charged of abetting the offence—Legality 
— Evidence of witnesses in one respect not believed— 
Evidence in other respects believed — Propriety— 
(Evidence Act (1872), S. 5)—Credibility of witness 
—(Falsus in uno falsus in omnibus). 

The accused was a member of an unlawful assem¬ 
bly, the common object of which was to attack a 
certain hut and commit assault on remonstiance. 
The accused was found to have given orders to one 
B, a member of the unlawful assembly to set fire to 
the hut. Thehutwas set firetoand burnt. Accused was 
charged among other counts under S. 430 read with 
S. 109 of the Penal Code. B was charged under 
S. 436. B was acquitted of this charge because the 
evidence of the witnesses, that B had set fire to the 
hut was not believed. But their evidence that the 
accused had ordered to set tire to the hut and the 
hut was actually burnt by one of the members of the 
unlawful assembly was believed and on it tbe accused 
was convicted under S. 430 read with S. 109. 

Held that there was no violation of any rule of 
law in not accepting the evidence of the witnesses in 
so far as they said that B set fice to the hut and accep¬ 
ting it in so *ar as they said that it was the accused 
who ordered to set fire to the hut; Held, further, 
that the hut was set on fire by one of the members 
of the unlawful assembly and it was in consequence 
of the orders given by the accused and therefore 
the conviction of the accused under S. 436 read with 
S. 109 was not illegal. Gullu Sih v. State of Bihar. 

1958 All L J 716 « 1958 All W R (FI C) 766 : 1958 
M L J (Cr) 970: 1958 All Cr R 523 : 1958 M P C 
670 : 1958 B L J R 762 : 1958 S C J 1257 : 36 Mys 
L J 728 : 1958 Mad W N (S C) 129 i I L R 37 Pat 
1122 : 1958 Cri L J 1352 : AIR 1958 S C 813, (815, 
816) (Prs 5, 9). 

-Ss. 109, 420 and 109—A falsely representing 

himself to be a big sugar merchant entering into 
bogus transaction with B and extracting money from 
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him — C, a close acquaintance of A, accompanying 
him (A) to settle the transaction and allowing 
himself to pass as muDim cf A -C held was guilty of 
abetment of offence of cheating — See Penal Code 
(1860), S. 420. AIR 1952 Aimer 60. 

-Ss. 109. 147. 299. 300. 302. 304 and 84-Four 

accused armed with bthis and one with spear— 
Common object of beanng deceased—One member, 
being struck by deceased, becoming incapable of 
takiug further part-Rest beating deceased causing 
several injuries resulting in death—Offences commit¬ 
ted by accused stated. 

Held that the member who was struck by deceased 
was guilty of the offence under S. 304. Part If read 
with S. 109-See Penal Code (i860), S. 147. 51 Cri 
LJ 1133. AIR 1950 All 4IS (DB). 

-S. 109—Distribute — Meaning of—Sale of drugs 

by manufacturer at Calcutta intended for trans¬ 
portation to Nasik — Drugs found not f according to 
standard specified in Act—Manufacturers at Calcutta 
held distributed drugs at Nasik and further abetted 
offence committed by dealer at Nasik — Ss. 179 and 
180, Criminal P. C. held were applicable — Manu¬ 
facturers held could be tried at Nasik. See Drugs Act 
(1940), S. 18 (a). 1962 (1) Cri L J 16 : A I R 1962 
Bom 21. 

—-S. 109—Rescuing requires overt act—Mere insti¬ 
gation to escape would make it only an abetment of 
ofFence of escape. See Penal Code (i860}, S. 225. 
1961 (2) Cri L J 774 : AIR 1961 Ker 331 (DB). 

S. 109 — Abettor — Accomplice—Person paying 
bribe under compulsion and with a view to assist 
detection of crime — Not an abettor. See Evidence 
Act (1872), S. 133. 1957 Cri L J1127 : AIR 1957 Ker 
134 (DB). 

-S; 109 — Accused holding deceased permitting 

principal offender to stab victim—Accused aie guilty 
of abetment of culpable homicide. See Penal Code 
(1860), S. 304. 51 Cri L J 392 : AIR 1950 Kutch 5. 


7 — S. 109-Criminal P. C.(1898), Ss. 198. 4(l)«bl — 
Abetment of offence under S. 494, 1. P. C. — S. 198 
apPlks-Deposition is not a complaint—AIR 1916 All 

483, Dissented from. See Criminal 

£ S^ 98, > S ' 198 ‘ 1955 Cri L I 1359 : A I R 1955 
Madh Bha 176, 


Ss. 109, I65-A, 193, 214 — Criminal Procedure 
Code, S. 195-B — Municipal employees attesting 
Fanchanama of seizure of •Ganja'—Attesting is not as 
municipal employees but as witnesses — Defence try¬ 
ing to win over attesting witnesses and constable who 
seized 'ganja'—Offence punishable uuder Ss. 109 and 
193, Indian Penal Code-S. 214, Indian Penal Code is 
inapplicable — Prosecution can be on complaint by 

M°D r J ??M re cas ® P endi °8 — Trial is vitiated. 1965 
M P L J (Notes) 11. 

—-Ss, 109, 406 — Main offence not established — 
Effect on abettor. 


Where A is charged with an offence under S. 4 
and B with an offence under S. 409 read with S. 1( 
k 8nd th <* accused A is not found guilty 
the offence under S. 406, B cannot be held to 

1957 Jb L J V 706 abeUed ‘ he Same ‘ 1937 M p C 33 


s7"=wiw 9 r of Corruption Act (If 

? iu 5( )(c *. and 5 (2)-Payment ot Money ordei 
village postmaster to wrong person — Acknowl 

rln rPOtt ( ‘ Dg t0 b v/addres°ee obtained 
attested by witness — Addressee, the Postmaster 

-Pn Xo tn l SSe l ! a ? h bel °g‘n* to different vill 

evfdnnr« ffl ^„ U ^^ ed in ano £ ther vllla 8 e “ Absent 
PIm ,3: £ “ddressee often came to Post Olfi 

Plea of mistaken identity by Postmaster — lncr 
natlng statements in departmental enquiry not s 


cient tc prove charge — Postmaster not guilty under 
S 471. I. P. CoJe or under S. 5 (1) (c) react with S. 5 
(2) of Prevention of Corruption Act — Attestation or 
acknowledgment stated to been representation ot 
Postmaster — Attesting witness not guilty ot charge 
under Ss. 467/109. f. P. Code. See Penal Code (1860), 
S. 471. (1962) 4 O J D 4. 

-5.109—Scope—Application pra/in? for lodging 

of complaint under S.. 209 or 198. I. P. C or i»oth 
read with S 109 - I-o.^ing of a complaint under 
S. 209, I. P. C. read with S 109, I. P. C not prohi- 
hited. See Ciimir.al P. C. (lS9b), S. 195. ILR (1962) 
2 Puoj 504. 

-S. 109 — Abettor of offence under S. 36^, Penal 

Code, can be tdert with principal offender at place 
where orincipd offence was committed. See Criminal 
P. C. (1S9S). S. 239 (1>). (1962) 64 Puoj L R 193. 

-S. 109 — A, along with others charged of rape 

under S. 376. Penal Code — Offence of rope estab¬ 
lished against other accused but not against A — A 
cau he couvicted under >■. 109. when charge under 
substantive offence gave full notice to A ot circum¬ 
stances alleged against him, though abetment is not 
a minor offence — (Criminal P. C. (1S9S), Ss. 236, 
237). 

Where the case is covered by Ss. 236 and 287 of 
the Code of Criminal Procedure and the accused has 
notice of all the facts which go to make up the charge 
of abetment, lie can be convicted of tho charge of 
abetment, even though the charge framed against him 
was only of substantive offence. Where the evidence 
as to the charge of abetment of the offence of rape 
was all before the Court in the statement ot the giil, 
on which evidence the accused could have been 
charged of an offeree under S. 376 read with S. 109 
for abetting tFe offence of rape by other accused, the 
accused can be convicted under S. 376 read with 
S 109. Case law reviewed. 1952 Raj L W 95 :1 L R 
(1951) I Rai 871 : 1952 Cri LJ 1136: AIR 1952 Raj 
123 (128) (Pt E) (Prs 31, 32) (DB). 

-S. 109 — Mewar Hoarding and Profiteering Pre¬ 
vention Act (1 of 1944), Ss. 4, 2 and 6—Employee in 
a shop is not ‘dealer* within meaning ot term in 
S. 4 and as defined in S. 2 but he cau be guilty of 
abetment of offence under S. 6 by virtue of S. 109, 
Penal Code. 1951 Raj L W 403 : I L R (1951) 1 Raj 
546 (DB). 


-Ss. 109, 441, 447. 425 & 426—Criminal trespass 

and mischief— Intention—Abetment. 

The complainant and the accused owned adjoining 
houses. The complainant’s roof was higher than the 
accused and projected its eaves over it. The accused 
raised her roof and she employed workmen to do the 
job under the supervision of her maternal Uncle. In 
the process of raising the roof the complainant’s eaves 
were °Dt. The rain water from the complainant's roof 
could no longer be discharged because the accused 
had raised the height of her roof and therefore she 
got her workmen to construct a drain ou the com¬ 
plainant’s wall by plastering mobhias (broad Indian 
tiles) on the complainant's wall to carry away rain 
water. 7 


Held that on instructing her maternal uncle to 
raise the roof which necessitated the cutting of the 
complainant’s eaves and entering upon his property 
the accused must be deemed to have intended to cause 
annoyance and wrong loss to the complainant and 
therefore to have abetted the offences of criminal 
trespass and mischief. The accused could not be con. 

’■«" & I s , ss. tn 

tink cHP;. ,9 4 M 6) c ( 'i,y. 881 ■ * 1B 1953 s *“ 
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6. Offences under special or local law. 

-S. 109—Offence of transfer of high denomination 

Government currency notes—Abetment of—Whether 
punishable. 

The abetment of an infraction of any provision of 
any special law would also amount to an offence as 
defined in S. 40. Penal Code and be punishable See 
High Denomination Bank Notes (Denomination)Ordi¬ 
nance (1946), S. 7. AIR 1955 N U C (Bom) 4493 (DB). 

-S. 109 — Opium Act (1S9S), S. 9 — Abetment of 

offence under S. 9 is offence under S. 109. Penal 
Code—See Opium Act (1S98), S 9. AIR 1952 Madh 
Bba 17. 

7. Charge and conviction. 

• -S. 109—Charges for two distinct offences based 

on same evidence—Acquittal of one of the offences — 
Conviction in respect of other offence on same evi¬ 
dence-Validity. 

An item of evidence may corroborate charges for 
more offences than one but acquittal of the accused 
foroneof such offences will Dot render that item of evi¬ 
dence inadmissible in assessing the criminality of 
the accused for another offence corroborated tneieby. 
See Criminal P. C. (1898) S. 403 (1964) 1 SCJ 7: 
1964 Mad l J (Cri) 1 i 1964 (1) Cri L J 733 (SC). 

• -S. 109—Accused acting under common inten¬ 

tion and common conspiracy — Conviction and Sen¬ 
tence-Concurrent finding—Effect. 

The concurrent finding that a pirticular accused is 
guilty of criminal conspiracy along with the other 
for the commission of the offences is not open to 
challenge in the appeal before the Supreme Court 
under Art. 136. See Penal Code (1860), S. 364. 1957 
Cri L J 559 : AIR 1957 S C 381. 

• -S. 109 — Applicability — Conviction under 

S. 165 for offence committed in 1948—Conviction not 
valid — Appellate Court can alter finding—Accused 
may be convicted under S. 161 read with >. 109, 
Penal Code. See Criminal P. C. (1898), S. 423 (1) (b) 
1957 Cri L J 695 : A I R 1957 All 388. 

[Reversed on another point in A I R 1960 S C 409.' 

-S. 109-Charge—Alteration of—Accused charged 

with S. 165-A, Penal Code—Necessaiy facts mention- 
ed in charge — Charge could be changed into, under 
S. 161 read with S. 109. Penal Code. See Criminal 
P. C. (1898), S. 537. 1957 Cri L J 695 : AIR 1957 All 
388. 

[Reversed on another point in A I R I960 S C 409/ 

-S. 109 — Charge for abetment — Conviction for 

principal offence—Legality—Criminal P. C. (1895), 
S. 236. 

Under the direction of a person who was also pre¬ 
sent at the spot several others forcibly removed a 
lady from a lorry and carried her away. The person 
who directed the abduction, was charged under 
S. 366 read with S. 109, Penil Code while the others 
were charged for the principal offence. The jury 
found all of them guilty for the minor offence of 
wrongful restraint under S. 341 for which they were 
convicted. Upon the accused charged with abetment 
alone, objecting to the conviction on the ground that 
be ought to have been convicted under S. 341 read 
with S. 109, Penal Code. 

Held, that the objection was only technical and 
that the jury were not wrong in having taken the 
view that he also was a participator in the offence of 
wrongful restraint in view of Ihe fact of his presence 
at the spot directing the forcible removal of the lady. 
52 Cri L J 189 : A I R 1951 All 5U4 (507) (Pt D) 
(Pr 14). 

-S. 109-Offence of abetment not alleged in com¬ 
plaint — Still Court can frame charge at later stage if 


offence is disclosed-No prejudice is caused to accused. 
See Criminal P. C. (1898), S. 221. 1962 (1) Cri L) 
16: AIR 1962 Bom 21. 

6-S. 109 -Criminal P. C. (1S98). S. 190-A- 

Offence of abetment of forgery by conspiracy —Sanc¬ 
tion under S. 196-A not required — Forgery com¬ 
mitted — Charge of abetment of forgery is legal. See 
Criminal P. C. (1898), S. 196-A. 1961 (l) Cri L J 204 s 
A 1 R 1961 Cal 461 (FB). 

-S. 109 - Criminal P. C. (1898). S. 236 - Charge 

for substantive of fences—Conviction for abetment 
Hyderabad Penal Code. Ss. 66. 71. 330. 380. 

Where the accused was charged with substantive 
offences of dacoity and house breaking under Ss. 395 
and 445 read with S. 114 but the cballan did not 
mention the nature of help given by the accused to 
the others or the part he himself played, no charge 
of abetment can be brought against him and so merely 
on account of his presence on the scene of occurence, 
he cannot be held guilty either of the abetment or of 
the commitment itself of any of the crimes. Even it it 
were proved that he abetted the commission of these 
offences, he cannot be convicted of abetment in the 
alternative as he was not charged as an abettor but 
substantially as the principal. See Criminal P* C. 
(1898), S. 236. A I R 1952 Ilyd 25 (DB). 


-Ss. 109 and 302 - Death penalty imposed on 

principal offender — Sentence to be passed against 
abettor — Powers of appellate Court — (Constitution 
of India, Art. 134 (1) (a)). 

Where the death penalty has been imposed on the 
principal offender and there is no ground t° w 
any differentiation between him and the accused who 
abetted the murder, the normal sentence for a convic¬ 
tion for murder has to be passed against the latter. 
Even if his acquittal by the trial Court and the diffe¬ 
rence of opinion as to his guilt between the Judges of 
the Division Ben:h might weigh the Executive Gov¬ 
ernment to commute the death sentence, if passed, 
that cannot influence the Court to pass the lesser 
sentence prescribed by law. Besides, to impose the 
lesser penalty would be to deprive the accused of the 
benefit of an appeal which he would of right get 
under Art 134(1) (a) of the Constitution in case he 
is condemned to death. 1959 Ker L T 167 i 1959 Ker 
L J 221 1 ILR (1959) Ker 319. 

-Ss. 109. Ill, 114. 304, Part II and 323 - Appli¬ 
cability — Sudden quarrel — Abettor present on spot 
instigating another co-accused to beat deceased — 
Latter giving heavy blow on head of deceased with 
log of wood lying nearby resulting in his death 
Injurv sufficient in ordinary course of nature to cause 
death — Abettor held guilty under S. 323/109, Penal 
Code and not under S. 304, Part 11/114, Penal Code- 
Principal accused held guilty under S. 304, Far til- 
1962 Jab L I 427 : 1961 M P L ] (Notes) 205 : 1962 
(1) Cri L ] 435: AIR 1962 Madh Pra 91 (92) 
(Prs 5, 6). 

-S. 109-Criminal P. C. (1898), S. 198-Abetment 

of offence under S. 494, Penal Code-Section applies. 

No express provision having be.-n made by the 
Penal Code for the punishment of the abetment of an 
offence punishable under S 494, such abetment is 
punishable with punishment provided for the 0 i' e ” ce 
falling under S. 494 by reason of Ss. 109 and 114. 
See Criminal P. C. (1898), S. 198. AIR 19o2 Mad 193 
(DB). 

_S 109 — \bctment — The date of the abetment 

was s'ated in the charge to be that of offence or about 
that time while evidence was let into make out that 
the inve-tigation was 10 days before; Held, that 
there would be no room for the objection that diver- 
gence concerning the time is a vital defect sufficient 
to entitle the accused to an acquittal irrespective or 
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the evidence if it was stated in the charge that the 
accused abetted the commission of the offence bet¬ 
ween any two dates within which the one referred to 
by witness fails. See Criminal P. C. (180$), S. 222. 
1954 Cri L J 905 i A I R 1954 Mys 81 (DB). 

-S. 10) — Accused charged wi'h main offence 

only — Conviction for abetment — (Criminal P. C. 
(1698), S. 237). 

It cannot be laid down as ao inflexible rule that a 
conviction for abetment cannot made in a case 
where the accused is charged with the main oifence 
only, and no separate charge has been framed under 
S. H‘9. If the accused had notice of tne tacts, which 
constituted abetment, although the charge was one 
for Ihe main oifence and if there has been no pre¬ 
judice to the accused by the omission to frame a 
separate charge for abetment he can be convicted 
for abetment even though the charge for the main 
offence fails. 21 Cut L T 296 : 1955 Cri L I 1373 : 
A I R 1955 Orissa 15G (153) (Pt A) (Pr 6 ) (DB). 

S. 109 — Offence of abetment is not confined to 
offences under Code. 1951 Raj L W 403 : ILR (1951) 
1 Raj 546 (DB). 

Ss. 109, 34,149 and 302 — Section 109 if can be 
S°^302^/3 4 W h eD accuscd are charged under S. 149 and 

Where the acts of abetment alleged against accused 
-too were that they prevented the deceased from 
escaping from the scene of occurrence while accused, 
was inflicting fatal injuries it is not necessary to call 
in aid S. 109 where the accused 2 to 6 aie actually 
charged under S. 149 and S. 302 read with S. 3-1. 
The act of abetment that falls under S. 34 is com. 
muted at the time the oifence itself is committed and 
in the case of a riot there is no need to-base a convic- 
i° fl D *3! gr ^ d of abe,ment - See Penal Code 
230 6 (DBj 64 ' 1956 Cn L 1 1358 : A,R 1956 Trav Co 

—-Ss. 109. 34 and 149 — Charge and conviction — 
Duty of Court-(Criminal P. C. (1898), Sj 221, and 

nharaTcT B ! 5 n i! 0D of t 1 *® relevan t sections in the 
“tel*? ,0 ^ vhlch reused persons are called upon to 

no?tus^ h fh« 8n 2 er 0g convi , ctions against them will 
not satisfy the conscience of an appellate Court that 

iHtr.?"?' h3S applied i;s miDd ‘o ‘he question 
'SffZ&r dements attracting the application of the 
2 t ea y‘o constructive liability for crimes are 

of the u n ° r wou I d such mere mention 

nLw 2 ft, , cIot r he a ? cused Persons with proper 
notice of the crimes for which they are sought to be 

constructively liable. These remarks ajply with 

unde 5 / ^r 9 ;. 1 - 48, 149 2 341 » nd 302/34 - Charges 
Z'l7uMT Dg ° Ut S - 143 ln elation to charge St 
the door L d WaS i® “ no ?* omission as it would ieep 
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SECTION 110 
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authority ti i ?ie°2rt 8ned by pleader ° ae nd Bled-“E 

w Wttsa 

-urnoruy - B held could not be convicted of 


aoetment of forgery. See Penal Code (I860), S. 463* 
52 Cri L J 1480 . A IK 1951 Cal 581 (DB). 

SECTION 111 

-Ss. Ill, 112 and 113 — Person abetting another 

in commission of offence—Principal offender making 
offence aggravated — Abettor’s liability. 

Sections 111, 112 and 113 make it abundantly clear 
that if a person abets another in the commission of an 
olience and the principal goes further thereafter and 
does something more which has a different result 
from that intended by the abettor and makes tbe 
otlence an aggravated one, the abettor is liable for the 
consequences of the acts of his principal. 1957 Cri 
L ] 815: AIK 1957 Andh Pra 231 ^234) (Pt C) (Pr 14) 
(DB). 

-Ss. 111. 109, 114. 304. Part II and 323 - Appli¬ 
cability — Sudden quarrel — Abettor present on spot 
instigating another co-accused to beat deceased — 
Latter giving heavy blow on head of deceased with 
log of wood lying nearby resulting in his death — 
Intury suriicient in oroinary course of nature to cause 
death — Abettor held guilty under S. 323/109, Penal 
Code and not under S. 304, Part 11/114, Penal Code- 
Principal accused held guilty under S. 304, Part II. 
See Penal Code (I860), 8 . 109. 1902 (l) Cri L I 435 i 
AIR 1962 Madh Pra 91. ' 

SECTION 112 

1 ® s ’ M 2, *H and U3— Person abetting another 

in commission of offence — Principal oUender going 
further and making offence aggravated one—Abettor 
!s liable for the consequences of acts of principal 
offender. See Penal Code (186°), S. 111. 1957 Cri L J 
81a: AIR 19ar Andh Pra 231 (DB). 

SECTION 113 

“if,* JJ 3, l 11 '* 112 ~ Person abetting another in 
commission of offence - Principal offender going 
further a nd making offeDce aggravated one-Abettor 
'V'X® t or * he consequences of acts of principal 
offender See Pen a l Code (18e0), S. 111 . 1957 Cri L J 
S15 : AIR 1957 Andh Pra 231 (DB). 

SECTION 114 

•- S - , 114 “* Common intention — Instigation — 

Presump ion under S. 114 - Actual presence plus 
prior^betment can mean nothing else but participa- 

S 114 h - he lr f? buttab,e Presumption raised by 
rvi /ioSri p r, P gs ,he case under S. 34. See Penal 
Code (1800). S. 34. 1956 Cri L J 341: AIR 1956“s C 

Effect?" 1M " SC:>Pe ™ Absence of charge under- 

•~ Ss * l “ and 201 - Procedure and Practice 

person both of ffiemaln^n ' 1 Wl11 , not , c °nvict a 
oJeade, h ,.L r 4£W£SSS e‘° £g& 
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side, and hold the accused guilty only of an offence 
under S. 201, Penal Code. The acquittal of the main 
otfence is no legal impediment to the accused’s con¬ 
viction under S. 20L : AIR 1925 P C 130, Ref. Kala- 
wati v. State of H. P., 1953 S C J 144:1953 Mad W N 
219 : 1953 SCR GOO: 1953 Cri L I 668 : 1953 All 
■IV R (Sup) 52 : 1953 S C R 546 : AIR 1953 S C 131 
<135) (Pt D) (Prs 21, 22). 

-5s. 114, 37G — Abetment of rape. 

One of the accused standing with open knife at the 
“time of offence of rape was committed by the other 
accused — Former held guilty under S. 376/114. 
1953 Cri L J 119G : AIR 1953 Ajmer 12 (14) (Pt C) 
<Prs 14, 16). 

-S. 114 — Applicability and relative scope and 

distinction — Principles and test stated. See Penjl 
Code (ISeO), S. 109. 1958 All W R (11C) 159 : 195S 
All Cr R 153 i 1958 All LJ S2. 

— S. 114 —Accused charged with offence under 
Ss. 302 and 114 — Confession of co-accused stating 
that accused threw torch light and lifted mosquito 
net of deceased's bed to enable him to kill deceased— 
Evidence-apait from statements in confession of co¬ 
accused proving acts such as silencing eyewitness 
when informed that deceased was lying on floor and 
other accused was seen running away — Accused 
subsequently spreading false story as to cause of 
deceased’s death — Accused, held, was present at the 
time of commission of crime within intendment of 
S. 114. Penal Code. AIR 1952 IlimPra 81(95) (Pt C) 
<Pr 43). 

-S. 114 - Criminal P. C. (]898). S. 23G-Charge 

for substantive offences — Conviction for abetment 

— Hyderabad Penal Code, Ss. 66 , 71, 330, 3S0. 

Where the accused was charged with substantive 
offences of dacoity and house breaking under Ss. 395 
3 nd 445 read with S. 114 but the cballan did not 
mention the nature of help given by the accused to 
the others or the part he himself played, no charge 
of abetment can be brought against him aud so 
merely on account of his presence on the scene of 
•occurrence, he cannot be held guilty' either of the 
abetment or of the commitment itself of any of the 
crimes. Even it it were proved that he abetted the 
commission of these offences, he cannot be convicted 
of abetment in the alternative as he was not charged 
as an abettor but substantially as the principal. See 
Criminal P. C. (1898), S. 2-30. AIR 1952 Hyd 25 (DB). 

—S. 114 — Applicability. 

Tn order to bring a case within S. 114, Penal Code, 
the abetment must be complete, apart from the pre¬ 
sence of the abettor, in other words, the act of abet¬ 
ment must have taken placp at a time prior to the 
actual commission of the offence and it is only when 
the abettor happens to be present at the time of the 
commission of the offence itself, that the ooeration of 
S. 114 would be attracted. AIR 1915 Cal 545 and AIR 
1927 Mad 1115 and AIR 1932 Lah 483 and ILR 27 
Cal 500. Rel. on. 1963 Ker L T 222 : 1983 Mad L I 
(Cri) 491 : 19G4 (1) Cri L J 375 (377) (Pt B) (Pr 8 ) 
<Ker). 

-S. 114 — Person charged with principal offence 

read with S. 114, Penal Code — Facts proved disclos¬ 
ing principal offence—Conviction for principal offence 
not bad even in absence of proof of previous abet¬ 
ment — Imperfection in charge curable under S. 537. 
See Criminal P. C (1898), S. 237. 1962 Ker L J 384. 

-S. 114 — Misdescription in warrant — Resistance 

to arrest is not offence — Burden lies on prosecution 
to establish ideality of accused with person described 
in warrant — Aiding escape from illegal arrest is also 
not an offence. See Penal Code (1860), S. 225-B. 1961 
Ker LT 612. 


-S. 114-Criminal P. C. (1S9S), Ss. 198, 4 (1) (h)- 

Abetment of offence under S. 494, I. P. C. — S. 198 
applies — Deposition is not a complaint — AIR 1916 
All 307 and 20 Cal 483, Dissented from. See Criminal 
P. C (1898), S. 198. 1955 Cri L J 1359 : AIR 1955 
Madh Bha 176. 

-S. 114 — Accused charged with abetment — 

Conviction for principal offence — Accused charged 
with principal offence—Conviction for abetment. 

It is Dot illegal to convict an accused of the prin¬ 
cipal offence although he is charged with abetment 
thereof. Similarly the accused charged with abet¬ 
ment} of an offence can be convicted of having com¬ 
mitted the principal otfence by recourse to S. 34. 
AIR 1955 NUC (Madh B) 3335 (DB). 

-Ss. 114. 109. Ill, 304, Part II and 323. - Appli¬ 
cability — Sudden quarrel — Abettor present on spot 
instigrting another co-accused to beat deceased — 
Latter giving heavy blow on head of deceased with 
log of wood lying nearov resulting in his death — 
Injury sufficient in ordinary course of nature to 
cause death — Abettor held guilty under S. 323/109, 
I. P. C. and not under S. 304. eart 11/114. I. P. C. — 
Principal accused held guilty under S. 304. Part II. 
See Penal Code (I860), S. 109. 1962 (1) Cri L J 435 : 
AIR 1962 Madh Pra 91. 

-Ss. 114 and 34 — Scope — Mere presence of a 

person at the time of commission of offence by confe¬ 
derates-Notsulhcient to bring under S. 34. See Penal 
Code (1800), S. 34. 1963 Mad L J (Cri) 491. 

-S. 114-Criminal P. C. (1898), S. 198-Abetment 

of offence under S. 494, Penal Code-Section applies. 
See Criminal P. C. (1896), S. 196. AIR 1952 Mad 193 

(DB). 

-Ss 114, 107,338 and 279-Principal offender or 

abettor—Driver ot lorry carrying passengers allowing 
minor to drive lorry with full knowledge that minor 
did not know driving — Rash and negligent driving 
by minor resulting in grievous hurt — Driver sitting 
bv the side of minor — Driver is liable as principal 
offender. AfR 1951 Punj 418 (418, 419) (Prs 4, 0) 
(DB). 

-Ss. 114, 107, Expln. II-Applicability -A faci- 

litating stabbing by B by holding victim’s bauds — 
A aids commission of offence. 

S. 114 applies to a case where a person abets the 
commission of an offence, some time before it takes 
place and happens to be present at the time when the 
offence is committed. It is cot applicable to a case 
where the abetment is at the time when the offence 
takes place and the abettor helps in the commission. 
When a person who abets the commission of an 
offence is present and helps in the commission of the 
offence he is guilty of the offence and not merely of 
abetment except in a few cases like rape or bigamy.__ 
Where A facilitates the stabbing of C by B holding 
C's hands while B stabbed C, A must be deemed to 
have aided the commission of the offence within the 
meaning of Expln. 2 to S. 107, I. P. Code. 1955 Ker 
LT 417: ILR (1955) Trav-Co 510: 1955 Cri L J 
1535 : AIR 1955 T-C 266 (267) (Pt B) (Pr 7) (DB). 


SECTION 116 

•-S. 116—Scope—Offence under —S. 105-A— 

After the Criminal Law Amendment Act inserted 
S. 165-A into the Code abetment of an offence ueder 
S. 161 is no longer an offence under S. 161/110. bee 
Public Safety — West Bengal Criminal Law (Amend¬ 
ment Special Court?) Act (21 of 1949 ) (as amended 
by W. B. Act 12 of 1952 and W. B. Act 15 of 19o3>. 
S. 4 and Schedule. 1959 Cri L J 98 i AIR 19o9 
SC 8. 

-Ss. 116.161 - Criminal Procedure Code (1898), 

Ss. 102, 172 — Prosecution for offence under S>. 101 
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*ead with S. 110* Penal^ Code — Prosecution story 
altogether unnatural and illogical — Copies of state¬ 
ments of witnesses recorded by police during in¬ 
vestigation not supplied even though requested by 
accused—Recovery of currency notes not mentioned 
in General Diarv—Accused given benefit of doubt and 
acquitted See'Penal Code (1869\ S. 161. 51 Cri L j 
1301 : AIR 1050 Ajmer 44. 

—Ss^llG, 107 and 108—Presence of accused either 
with Bhala or spear on the scene of occurrence of 
marpit and their participation in the marpi: proved 
—Even if they have not actually applied their wea¬ 
pons, they are vicariously responsible for the injuries 
caused to the complainant party. 1963 All Cr R 
370 : 1963 All W R (H C) 639 ; 1963 All L j 966 : 
1985 (1) Cri L ] 2G7 : AIR 1963 All 120 (121) (Pc B* 
2). 

—S, 116 — Offence of offering bribe must be seve¬ 
rely punished. See Penal Cone (I860), S. 161. 1954 
Cri L J 439 : AIR 1934 All 223. 

Ss. 116 and 161 —Receiving bribe on behalf of 
public servant - Criminal P. C. (1898), Ss. 238. 237, 
423 and 439. 

Where a police constable engages with anolher 
person that the latter should pay money as a bribe 
to the Sub.Inspector and that the constable should 
receive it on behalf of the Sub.Inspector as a reward 
tor the Sub-Inspector’s releasing the other person on 
bail and receives the money for paying it to the Sub. 
Inspector, the constable is not guilty under S. 161, 
Penal Code but is guilty under S. 161 read with 
L , na Code. If in such a case Ihe accused is 

rv,ffl aD w C u n o icfed . UDder S - lfil b >’ the trial 
Court the High Court tn revision cannot alter the 

convicbon to one for abetment but must send the 

.to , f 2l < r e * t P aI - 51 Cri L J 1073 : 1950 All L J 
7 d 0 : AIR I9o0 All 412 (412, 414) (Prs 4, 10). 

—-S. 116 — Offer to pay bribe to public servant 
offing. a 7 Ual y Producing money amounts to 

- n lZ d A r S ’ 1Wo * A ~ offer - what ■mourn* to 
i H0 , u 1 ld amount-to an abetment under S, 110 

S° lfi5 0 t l d iq-- Ce r a - il , y , C0 ?c t , itute an offence Ul| der 
<DB). W C " L 1 181 : A 1 « I 333 Bom 61 

piihHe 16 . 1 ~ Bribe of ( ered t0 public servant — 
Public servant not in position to do act, or show 
favour or render service. 

offered 1 e J^ D M° a ° f ° bieCt With , which money is 
ottered to a public servant is to induce him to n° f 

of”, T “ sh ™' a ™' »r In,IS,Veto 

££ SM3S*.3S 

doincr P ckI D - t0 do the i act or show favour for 

I^Ss. 118,161 - “As a motive or reward” — Abet- 

& m ^jsaasE 

ncation to him as a motive or reward for doing t 

ftl® (Pt&lprT Cri L j 107 ' AIR 1952 Hi ” 

—-Ss. 116, 161-Bribe giver-Punishment. 

U/ . AIK 1952 Him Pra 1 (3) (Pt C) (Pr 11). J 


-S. 116 — Offer of bribe — Offeree committed in 

1950 — Conviction under $. 1G5-A, Penal Cade — 
Legality of — Alteration of conviction to one under 
S. 161 read with S. 116, Penal Code. 

Held, (1) that in view of the provisions of Art. 20 
of the Constitution the accused could net be con¬ 
victed under S. If5.A. !. P. C. which was incor¬ 
porated in the Pena! G>de on 2S-7-1952 for a bribe 
said to have been offered on 16-1-1950 (2) that as 
the accuse*! could r. >t be tried by the Special Judge 
for an offence under S. 101 read with S. 116.1h.iial 
Code, the High Couit could not find him guilty of 
that offence in appeal. The conviction and sentence 
imoosed must be quashed. 1954 Cri L J 372 s AIR 
1934 Madh B 83 ($4) (Prs 3.7). 

“5—Ss. 116, 108, Expins. (2) and (4) — Abetment of 
abetment is offence, though the second abetment is 
ineffective — Accused approaching doctor tor poison 
for murdering mistress—Doctor refusing—Accused is 
guilty of olfence under S. 302 read with S. 110, Penal 
Code. See Penal Code (1860), S. 10S. A I R 1950 
Mad 827. 

—Ss. 116,165 (A), 161—Person offering bribe can 
only oe prosecuted under S. 105 (A) and not under 
S. 101 read with S. 110—(Interpretation of Statutes— 
Repea! of earlier by later). See Penal Code <1860), 
S. 165 (A). 1956 Cri L J 249 : A I R 1956 Manipur 9. 

Ss. 116, 107, 101—Abetment—Sentence. 

If an offer of bribe is made on the invitation of a 
public servant such offer would be "intentional aid” 
q}S£ ls ° ne o( the ingredients of abetment under 

fk u‘u T , re : see ? s t0 be no Justification for treating 
the abettor leniently especially when that abettor is 
not a simple minded villager but a Marwari merchant 
of cuttack who wanted to take advantage of his 
previous acquaintance with^he Sub-Inspector. 1952 
Cri L J 941 : A I R 1952 Orissa iSO.(DB). 


of. 


‘Ss. 116, 161—Offence under S. 161 — Essentials 

fact that tbe P5 w ic servant is functus officio 
uhen money is offered to him as a bribe would not 

HvP d 3S 8 n er i aw be sufficient to nega- 

i9lao,& ( ra) '° alCode 1il8eo ' 1 ' s - lei - A111 

116 and 161—Abetment. 

Where a person acted onlv as a agent of a Dublin 

» bribe and the aLunt paid was 
also meant for the latter and the favour that was tn 
be done to the c°m P lain,i Q t in heu of the remunew 

sr-aw te&tesz - ~ 

S. 116-Abetment of bribery-Sentence. 
come e to Ce L 0 hf brib 7 y 1“ abetment of bribery rarely 

WSrtliJH *o, » SSS 

Code is cognizable by reason of c* p 116 - Pena ) 
Corruption Act-(Prevention nfr 3 ;. Preve '>tion of 
S. 3). See CriminalP C 7iaMPW l i l ?f ft * (1947)l 

1955 NUC (Raj) 4672: ( 8,1 S> 4 (1) < f >- AIR 

gratification is paid neeS'no^beliT’ P ®.f on ,0 whom 
enciDgsuperiorauthority—Person P ° 5 ? ion °{ inH “- 
fication is guilty under S is? 0 j P®? 1 ®* such gratl. 
1955 NUC Su, 4690 1 ^ Wilh S ‘ lle - A I R 
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SECTION 117 

-Ss. 117, 143 and 1SS — Applicability. 

" here the order promulgated under S. 144, Crimi¬ 
nal P. C. did not specifically prohibit the making of 
speeches but merely prohibited assembly of five or 
more persons, processions or shouting of slogans in 
public places. 

Held, that the speeches made by the two accused 
which were merely exhortations that the struggle of 
satyagraha should be continued and jails should be 
filled did not constitute an exhortation to dtfy the 
order and therefore, did not constitute an oifence 
under S. 183 and much less an oifence under S. 117 
read with S. 188. Penal Code. But the speech made 
by the third accused in which he used the words that 

S. 144, Criminal P. C., which was illegally applied 
should be violated, constituted an oifence under 
S. 188, Penal Code. 

Held further that as the persons assembled were 
more than five and the instigation was obviously to 
resist not only the order under S. 144 but to overawe 
Government or the public servants who were engaged 
in the task of maintaining law and order all the three 
accused were guilty of olfences under S. 117 read 
with S. 143, Penal Code. 1957 Nag L J 63. 

SECTION 119 

-S. 119 — Scope — Charge under S. 409, Penal 

Code—Conviction under S. 119. 

Where the facts constituting an offence under 
S. 119 were neither stated in the charge-sheet nor 
was the accused at any time put on notice of the 
same. Held, that the charge under S. 409 of Penal 
Code being disproved against him. he could not be 
taken by surprise for an offence under S. 119 and the 
conviction without charge was against law. See 
Criminal P.C.(1898\S. 233. (1957) Mad L J (Cri) 
509 : (1957) 2 Andh W R 298. 

SECTIONS 120. A AND 120. B 
SYNOPSIS 

(Penal Code (I860), Ss. 120A and 120B.) 

1. Scope and applicability. 

2. “Criminal conspiracy''. 

3. Abetment by conspiracy and criminal conspiracy 

—Distinction.* 

4. Charge. 

5. Proof of conspiracy. 

6. Sanction for prosecution. 

7. Place of trial. 

8. Conviction and sentence. 

9. Conviction of single person. 

1. Scope and applicability. 

•-Ss. 120-A, 120-B — Scope — Accused charged 

with having conspired to do certain illegal acts— 
They can be held guilty under S. 120-B even if for 
individual offences all of them may not be liable. 

It is not an ingredient of the oifence under S. 120.A 
that ail the parties should agree to do a single illegal 
act. It may comprise the commission of a number of 
acts. Where the accused are charged with having 
conspired to do three categories of illegal acts, the 
mere fact that all of them could not be convicted 
separately in respect «>f each of the offences has no 
relevancy in considering the question whether the 
offence of conspiracy has been committed. They can 
all be held guilty or the offence of conspiracy to do 
illegal acts, though for individual offences all of 
them may not be liable. Major E. G. Baisay v. State 
cf Bombay, (1962) 1 S C A 106 : (1962) 1 S C J 231s 


1962 Med L J (Cri) 153 : (1962) 2 S C R 195: 1961 
(2) Cri L J 823 : A I R 1961 S C 1762 (177S) (Pt I) 
(Pr 31). 

9-S. 120-B — Distinction between English and 

Indian Law-(Criminal P. C. (1S9S). S. 423). 

The rule of English law as to the acquittal of an 
alleged conspirator following from the acquittal of 
the other when the cons pit acy was said to be only 
between the two and in a joint trial of both is based 
upon a rule of pracrice and procedure, namely, that 
repugnancy or contradiction on the face of the re¬ 
cord is a ground for annulling a conviction. But 
such a repugnancy is not by itself a sufficient ground 
for quashing a conviction in India where the matter 
is governed by statutory law both as to the offence 
and the procedure for bringing the offender to 
justice. In India there is no provision in the statutory 
law justifying an interference with a conviction on 
the ground of repugnancy in the record. That is not 
to say that the Court is to shut its eyes to the incon¬ 
sistency in convicting one person ; of the offence of 
conspiracy on the same evidence on which the other 
alleged conspirator had been acquitted. Bimbadhar 
v State of Orissa, 1956 Cri L J S31 : 1936 Mud W N 
473 : 1956 3 C I 441 : 1956 Pat L R (SC) 178 : 1956 
SCR 206 : 1956 8 C A 857 : 1956 All W R (Sup) 
89 : 22 Cut L T 276 : I LB (1956) Cut 409 : (1956) 2 
Mad L J (SC) 13 : A I R 1956 S C 469 (474) (Pt E) 
(Pr 11). 

-S. 120-A — Scope:— Gift of offence consists in 

agreement between parties —Proof of conspiracy. 

A conspiracy consists cot merely in the intention 
of two or more, but in the agreement of two or more 
to do an unlawful act, or to do a lawful act by un¬ 
lawful means. So long as a design rests in intention 
only, it is not indictable. When two agree to carry 
it into effect the very plot is an act in itself and the 
act of each of the parties, promise against promise, 
actus contra actum capable of being enforced, if 
lawful, is punishable if fora criminal object or for 
the use of criminal means. 

The gist of the offence of conspiracy lie' not in 
doing the act or effecting the purpose for which the 
conspiracy is formed, nor in attempting to do any of 
the acts nor in inducing others to do them but in the 
forming of the scheme or agreement between the 
parties. The factum of the:crimioal agreement should 
not be confounded with its proof. So far as proof 
goes conspiracy is -a matter of inference deduced 
from certain crimiml acts of the parties accused, 
done in pursuance of an apparent criminal purpose 
common between them. (1962) 1 Andh L T 57 : 

1 963 (2) C ri L J 546 (554) (Pt G) (Pr 58) (AP). 

-S. 120-B — Conspiracy outside India — Juris¬ 
diction to try offence of conspiracy by Indian Courts 
—Offences being objects of conspiracy committed in 
India — Conspiracy being continuous — Parties to 
conspiracy continue to be liable. 

Before Ss. 120-A and 120-B were added to the Penal 
Code conspiracy to commit offences was not punish¬ 
able. On the amendment of the Penal Code, by addi¬ 
tion of Ss. 120-A and 120-B the legislature brought 
the law in India inline with the English law 
and made conspiracy itself punishable as a dis¬ 
tinct offence apart' from the object of conspiracy 
which, if carried out would itself amount to an 
offence. It is no doubt true that the oifence of crimi¬ 
nal conspiracy is complete as soon as an agreement is 
made between the conspirators but S. 120. B does not 
limit its operation to those who are parties to the 
agreement at the moment of its formation but is also 
applicable to those who continue to be parties during 
the entire period during which the conspiracy con¬ 
tinues. By its very language, S. 120-B must apply to 
those who are members of the conspiracy during its 
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continuance and it is intended to be treated as a con- 
inuous offence. 

ft is not that merely because the'objects with which 
the conspiracy was entered into were achieved and 
actual oS»*Dce* committed there could be no prosecu¬ 
tion for conspiracy itself. From S. 120-B it is clear, 
that if the persons were parties to a conspiracy dur¬ 
ing its continuance when all of them w=re in India, 
they committed the offence in Indian teriitory the 
Courts in India have jurisdiction to try the offence 
under the section. 65 Bom L l\ 864 :ILR (1903) 
Bom SOI): (1964) Mah L J 95 : 1964U)Cii L J 64S: 
MR 1964 B>m 133 (134 to 136) (Pt A) (Prs 5, 6, S, 9) 
(DB). 

“7 —S. 120-B—After examination of several prosecu¬ 
tion witnesses State filing second case separately 
against same accused persons unJer same sections 
for same offences committed in pursuance of same 
consp racy — Accused cannot be tried twice over in 
two cases for same offence of conspiracy permissible 
under S. 120. B. See Constitution of India, Art. 20 
(2). 1965 (2) Cri L J 351 1 AIR 1965 Cal 457. 

—-S.120-B—Prosecution under Ss. 120-B, 420, 407 
and 471,1. P. C. — State filing Second Case against 
same accused under same sections — There may not 
be any bar to trial of more than three offences as the 
same trial by virtue of S. 235, Criminal P. C. but 
separate trials may also be continued if no prejudice 

d C r Tno°v a H c ^ ed ^Parate trials. See Criminal 
P. C (1698), S. 23 d. 1965 (2) Cri L J 351: AIR 1965 
Cal 457. 

S. 120-B — After 1913 fcriminal conspiracy is a 
separate offence by itself whether or not any offence 

w- A" P ursuance of it. 52 Cri LJ 561: 
AIR 19ol Vmdh-Pfi 17 (33) (Pt J) (Pr 107). 

2. “Criminal conspiracy”. 

2 .°' A ’ 12 ?' B '~ It is necessary that each 
member of a conspiracy must know all the details of 

Delhi Administration 
J S . £R 2o . 3 : -< I962 > 3 2 Com Cas 699 • 196 a 

<p! W7) L S °° ' A 1 R 1902 S C 1821 U874) (Pt S) 

Sfited-EffJc? “ SubstaD,ive offences not com- 
Theoficoee of criminal conspiracy consists in the 

nS y a 8 S?mln?l b n« WeeQ ° F m0r6 PerSOnS to COn >- 

mic a criminal offence irrespective ot the further 

?Knt r hS n Whetber , or [? ot *hose offences have 
actually been committed The very fact of the con 

spiracy constitutes the offence and it i« ilm! -7 

te “IS; 

I conipimcy^Co^nsphacyito^cheTt.^” 6006 ° f Criminal 
to d h o e an S ille C g e at f is aQ agreement 

a r 84 ■ ^ * m 
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-Ss.l20-A and 489-C — Conspiracy to ufter forged 

notes—Different accused joining at different stages— 
Conspiracy can still be one — Some persons joining 
conspiracy afterwards — They will be members ot 
same conspiracy. AIR 1955 N V C (All) 35S3. 

-S. 120-B — Criminal conspiracy — Essentials — 

Proof. •- 

The essence of a Criminal conspiracy is an agree, 
ment between two or more persons lor one of the 
unlawful purposes specified in S. 120-A. The formu¬ 
lation of the agreement may be established either by 
direct evidence or by imerence from other iacts 
which are proved. It need not he formed at the same 
time as between all the parties to the conspiracy. 
But there should be a consensus or a meeting of the 
minds and each person alleged to be a party to the 
conspiracy must be proved to have s hared the crimi. 
nal intention, tor substantiating the Tharge uider 
b. 120-B, I. P. C.evidence is necesssary, proving that 
accused joined the conspiracy and shared the crimi¬ 
nal intention, which might have been possibly enter- 
tamed by one of them alone. 1959 Aodh L T 562. 

— -Ss. 120-A, 300—Conspiracy — Muider— Justifi¬ 
cation. J 11 

• from social disabilities and living 

in difficult conditions should not commit crimes like 
murder. The fact that the survey measurement was 

,0 .u ,he A' ah . ars Harifans and that 
some of them thought hat the introduction of a 

Cram Panchayat was not beneficial to them is hardlv 
a reason for forming a criminal conspiracy and o 
cany out the^biect of the conspiracy by commitUua 
a murder. ILB ( 19a3) Bom 1092 : 59 Bom 1 R 244 * 

irfiaMDBV 107 ' A1 “ 1957 B ™ **TasiMpf t> 

——S. 120-A -Proof-Characteristics of conspiracy 

& g? | 

Mys 81.(83) (Pt C) (Pr 9) (DB). * A 1 R l *° 4 

.* 120 -A —• Whether conspiracy is established 

is a question of fact which has to be determined on 
evidence—Per Bhandari J. Nathu Ram vTj n 
Rex. ILR (1956, p un j 499 ^fB). Godse v. 


* 

3 - 

between offence of^abetmenPby ^o^nUac'" 0 '' 0 
offence of criminal conspiracy — c° 1 DSp ,‘ ,acy a “' 
S. 196.A, Criminal P cTor offelce of° C a '°. Q Unde 

4. Charge. 


5SM3S tSfcgs MS SS 

beyond the stage of conspiracy j\ as P I 0 cet*dt 

of it OS..C.S ht». ao“ .ifyS .*'"i'i!?. " 5"'—.. 
be accepted as correct AIR ted ’ cann « 

The offence of conspiracy k »„ l S .- C , 1241 > Pol 
dent offence and though other offences'!^ lndepei 
a Pursuance of the conspiracy Vh« t- “ r « Co ®uiitte 
conspirators for the conspiracy^ b llty of tL 
appear. Section 120-B whinh , caunot di: 
conspiracy punishable" ta/'Sfid Ty^he' £ 
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Criminal Law Amendment Act, 1913 v,S of?191S) along 
with S. 120-A. 

!n framing a charge for conspiracy, the offences 
actually committed should not be mentioned in the 
charge. But the mere mention ot such offences in the 
charge will not necessarily vitiate the charge. In the 
present case it was held that even assuming that the 
charge was cumbersome, in the absence ol any objec 
tion by the accused at the proper time and in the 
absence of any material trom which prejudice to 
accused could be interred, the accused was precluded 
by S. 225, Criminal P. C., from complaining about it 
alter their conviction by the trial Court. State of 
Andhra Pradesh v. Cheemahpati Canesvvara Kao, 
(1964) $ C A 3S : (1964) 3 SC R 297 : 1963 (2) Cri 
LJ 671: AIR 1963 S C 1S50 (1864 to 1S66) (Pt C) 
(Prs 34. 39. 40). 

6- S. 120-B — Distinct :offeace — Meaning of — 

Offences to be distinct must not be inter-reiated— 
Contract to supply wood " to ;Government—Money 
obtained from Government on various bills at 
different times in pursuance of conspiracy entered 
into between 'various accused — Held, single charge 
under S. 420, Penal Code’did not contravene S. 233 
as object of conspiracy was not to obtain diverse 
amounts but to obtain entire contract money !rom 
Government. See Criminal P. C. (1898),’S. 233. 1963 
(2) Cri L-J 529 : AIR 1963 SC 1620. 

• -S. 120-B—Charge of criminal conspiracy under 

S. 120-B r-ad with Ss. 467, 40S, 471 ana 420-B, Penal 
Code. Reference to sections of Penal Code made 
merely to indicate objects of conspincy—Charge held 
was not a jumbled one—Accuse! fully undertaking 
implication of charge and not raising any objection 
to it at any stage—Objection regarding charge not 
entertained by Supreme Court. See Criminal P. C. 
(1898), S. 225. 1963 (1) Cri L J 623 : A I R 1963 S C 
666 . 

• — S 120-B—Criminal P. C, (1898), Ss. 222 (2), 
235, 537 — Charge contravening proviso to S. 222 (2) 
Delect held did not cause prejudice to accused— 
Trial not vitiated. See Criminal P. C. (IS98), S. 222 
(2). 1962 (2) Cii L J 259 : AIR 1962 S C 1153. 

• -Ss. 120-B, 420—Charge — Single conspiracy to 

cheat members of public — Several persons joining— 
Several transactions spread over several years — 
Single trial — Legality — (Criminal P. C. 11895), 
S. 235). 

Where the charge, as framed, discloses one single 
conspiracy, although jpread over several years, there 
ii only one object ol the conspiracy, and that is to 
cheat members of the public, the fact in the course of 
years others joined the conspiracy or that several 
incidents of cheating took place in pursuance of the 
conspiracy does not change the conspiracy and does 
not split up a single conspiracy into several conspira¬ 
cies. 

Held, on facts that -as the instances of cheating 
were in pursuance of one conspiracy and were part* 
of the same transaction, there was no misjoinder ol 
charges. AIR 1936 Bom 154 and (1910) 20 M L J 220. 
Disting. 1957 Cri L J 422 : A 1 B 1957 5 C 340 (344) 
(Pt B) (Pr 7). 

-Ss. 120-B. 409 and 3S0—Applicability- — Accused 

can be tried and punished under S. 120-b even when 
charge under Ss. 409 and 380 cannot be made out. 
1955 All L J 690 : 1958 All VV K (HC) 748 « 1958 All 
Cr R 504 : 1959 Cri L J 13 : AIR 1959 All 75 (77) 
(Pt A) (Prs 7, 8). 

-Ss 120A, 120B and 4S9C—Charge under Ss. 120B 

and 489C—There is no illegality. A 1 R 1955 NUC 
(All) 3583. 

-S. 120-B — Particulars of charge of Conspiracy- 

Particulars sufficient to give the accused notice of 


matter with which he is charged are sufficient. See 
Criminal P. C. < 1398), S. 222. 1S64 (1) Cri L J 643 : 
AIR 1964 Bora 133-tDB). 

-S. 120-A—Ingredients of offence stated—Charge 

—Frame and contents ot—Six Persons ot whom three 
are puolic servants tried together by special Judge 
tor offence under S. 5(l)(c) and (d/, Prevention of 
Corruption Act-Criminal Conspiracy forming one ot 
heads ot charges — Charge held not illegal. See 
Criminal P. C. (1593). S. 235. 1953 Cri LJ 1144 : 
AIR 195S bom 334 (DBj. 

-S. 120-B—Criminal conspiracy to commit certain 

offences—Prosecution not bound to include all acts of 
conspirators in charge—Splitting of conspiracy into 
two cases commenced one alter other—Validity of 
nrst trial not affected. See Criminal P. C. (1S93),. 
S. 239. 1953 Cri L J 806 : A I B 1953 Bom 177 
(DB). 


—Ss. 120-B. 395—Charge of conspiracy to commit 
dacoity—There is nothing artificial in combination— 
Criminal ProceJure Code (1893), 5. 238. 

Dacoity as defined in S. 391 undoubtedly implies 
conjoint action. It is only when such action takes 
place that an offence is committed, but there may 
well be a stage where there is only an agreement to 
commit the offence, that agreement is itself punish¬ 
able under S. 120-B ot the Penal Code. To say that a 
charge under S. l2U-b/395 ot the Code is artificial is to 
ignore tne essential tact that a conspiracy to commit 
Qacoity is different trom dacoity. It may well be 
that, uve men merely conspire to commit a dacoity. 
If : there is proof of the agreement, the offence of 
conspiracy is complete. That being so, there is 
nothing artiffcial iu the combination implied in the 
charge of conspiracv to commit dacoity. 1965 (2) Cri 
LJ 713: AIR 1965 Cal 593 (6u5) (Pt C) (Pr 25) 
(DB). 

-S. 120-B—Procedure—Framing of charge — Evi¬ 
dence adduced to be considered cumulatively — Cri¬ 
minal P. C. (1593). S. 254. 

The testimony ot certain prosecution witnesses 
without more, is sufficient to pass the pritna facie 
standard to enable the charge of -consp racy being 
framed. When such evidence is supported by docu¬ 
mentary evidence, the whole evidence, taken to¬ 
gether; provides sufficient justification in its cumu¬ 
lative effect to frame charge for conspiracy, though 
the Magistrate may have committed an error in 
considering each item ot evidence individually. 1965 
(2) Cri L J 443 (445) (Pt B) (Pr 20) (Cal). 


-S. 120-B—General charge of conspiracy with 

:harges for specific offences committed in pursuance 
)f conspiracy—Acquittal in respect of general charge 
-Conviction in respect of specific charges still legal 
-Criminal P. C. (1SS8), Ss. 235 and 239. 

When there is a general charge or conspiracy 
Famed under S. 120.B/409 and the prosecution case 
s ithat the specific offences unGer S. 409/109, were 
:ommitted by one or other accused in pursuance of 
he conspiracy, it is usual to mention iu the subsi- 
liary charges tnat the specific offence was committed 
□ pursuance of the conspiracy, but when the main 
charge t)f general conspiracy fails the conviction ot 
>ne or more of the accused in respect of one or more 
)f the specific charges is still quite legal. A I R I960 
> C 661, Rel. on, 1963 (1) Cri L J 156: AIR 1963 Cal 
M (67) (Pt A) (Pr 9) (DB). 

■-S. 120-A—Offence of abetment of forgery by 

conspiracy — Sanction under S. 196.A criminal P. C. 
not required—Forgery committed — Charge of abet¬ 
ment of forgery is legal. See Criminal P. C. (1595), 
5. 196.A. 1961 (1) Cri L J 204 J A I R 1961 Cal 4Gi 
IFB). 
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-S. 120-B — Charge of conspiracy—Two or three 

persons conspiring generally to commit Oiieuce ot 
cheating in particular way and in pursuance of such 
conspiracy, cheating different peoples at different 
times in that particular way — There « only one 
offence of conspiracy to cheat—(Criminal P. O. (IoJ8), 
S. 233). AIR 1955 NUC (Cai) 2944 (DBj. 

j -S. 120-B - Criminal P. C. (1$98), Sc. 233, 253 - 

■ Distinct olknces — What are — Offences under 
Ss. 120B and 420, Penal Code are distinct offences 
committ ed in cours e_cf same transaction—If person 
accused of the offences is chaTg^tl under S. 4*0, it 
.can be said that he is impliedly discharged of offence 
of conspiracy under S. 120B. See Criminal P. C. 
(1898), S. 233. AIR 1954 Kutch 33. 

-S. 120-B — Framing of charge — Whether in a 

particular case a charge for an offence be not framed 
on ground that it is unnecessary redundant or super¬ 
fluous is a matter for Magistrate framing charge to 
consider — Question will depend in each case on 
nature of offence alleged and prima facie shown to 
have been committed — Meld that there was nothing 
illegal in framing a charge under S. 120-B. See Cri¬ 
minal P. C. (1898), S. 254. 1954 Cri LJ 1086 s AIR 
1954 Kutch 33. 

—S. 120-B—Charge. 

Criminal conspiracy, defined in S. 129-A and made 
punishable under S. 120.B, is a new substantive 
offence introduced by Chapter Vl-A in the Criminal 
Law of India. It follows that where it was alleged 
and prima facie shown that an offence of criminal 
conspiracy vas committed, a charge under that sec¬ 
tion could be framed. If in pursuance of the said cri¬ 
minal conspiracy, offences were committed, there is 
nothing in the Code of Criminal Procedure which 
prohibits framing of charges for those offences along 
with the charge for criminal conspiracy. Charge for 
other offences may be for commission or substantive 
offence by one or more of the conspirators and abet¬ 
ment by others. There is nothing illegal in framing a 
charge of criminal conspiracy against certain person 
and at the same time, framing charges of other 
offences; substantively or by abetment, alleged to have 
been committed in pursuance of the conspiracy. AIR 
1938 Mad 130, Dissented from. 1953 Cri L J 171 AIR 
1953 Kutch 54 (55, 56) (Prs 6, 8). 

—Ss. 120A and 120B - Criminal P. C. (1898).- 
S. 239 - Charge under S 120-A and S. 120-B, Penal 
. ,"7 J° inde f of charges — Effect of S. 239, Cri¬ 
minal P. C. and Ss. 120A and 120B, I. P. C. is to open 
out an unlimited avenue for masses of charges being 
framed against persons in a Joint trial on a mere 

| C ooo a ^ n D°,L c ^? splraCy * See Criminal P. C. (1898), 
S. 239. AIR 1952 Mad 727 (DB). 

—-S. 120-B — Criminal P. C. (1898), S. 439-Retrial) 

- Several-persons connected with Bank charged 
under S. 120-B read with Ss. 409 and 477-A, [. P C 

- Protracted trial for 2J years - Joinder of charges 
n way impossible to try - Retrial ordered after 

aftffiSE tIiVb '!”™ 1 p - c - ,i898 >’ 

--Ss. 120-B. 489-B, 489-C-Trafficking In counter- 
teit currency notes in pursuance of conspiracy —> 

SeTevanfin^^M P -* ye { by d,,,erent C0I ”P''rators 
melevant in cons.denng charge under S. 4S9.B read ' 

several conspirators placed different rules is whollv 

wdtl^S 8 120 D B °Ea S h er * n ® c ^ ar 8® under S. S 489. B read 

th« B ’ , h one ,s r «P°nsible for the acts of 

the other conspirators as well. The Court should nni 
lav. ..wniri incldsn[s a 0 a TS3 e « 


them in isolation. The conviction of any of the 
accused under S. 489-C is redundant in view of the 
fact that they had been convicted under S. 4b9-B. 
1962 Mad L J (Cri) 695 : 1962 (2) Cri L J 765 : 4C 
Mvs L J 494 : 1LR (1961.) Mys 4S2 : AIP. 1962 Mvs 
275 (278)<PtC) (Pr 33) (DB). 

-Ss. 120-B and 107 — Offence committed in pur¬ 
suance of conspiracy — Charge of conspiracy — 
Conspiracy — If abetment — Criminal P. C. (1S9S), 
S. 235. 

Where an offence which is alleged to the object 
of the conspiracy is actually committed, the charges 
of criminal conspiracy under S. 120 B is irrelevant. 
In such □ case the conspiracy amounts to abetment: 
AIR 1936 Pat 346, Foil. AIR 1938 Mad 130. Rel. on: 
AIR 1938 Bon 481, N'ot foil. 166U B L J R 565: I960 
Cri L J 1360: AIR 1960 Pat 459 (468) (Pt D) (Pr 32) 
(DB). 

-S. 120-B—Act not illegal—No charge for conspi¬ 
racy — Question of conspiracy held not relevant. See- 
Cotton Cloth and Yarn (Transmission Bv Post) Prohi¬ 
bition Order (1946), Cl. 3. 1959 Cri L J 636 : AIR- 
1959 Pat 207 (DB). 

•-Ss. 120-A, 120.B — Criminal conspiracy to 

commit offence—Offence committed — Accused can 
be charged and convicted for both, offence of crimi¬ 
nal conspiracy and the offence committed in pursu¬ 
ance of the conspiracy. 

Per Achhru Ram J,Offence of criminal conspi¬ 
racy to commit an offence and the offence committed 
in pursuance of that conspiracy are two quite dis- 

and r the a , CC( ? sed can be barged with 
both. I he otter.ee of criminal conspiracy is not wined 

out when either some act or illegal omissiou has 
taken place in pursuance of that agreement so as to 
bnng the case within purview of clause secondly of 
S. 10, or when the offence, the committal ot which 
is the object of the.conspiracy, is committed. 

kJk h ?u gh a ,he acc , use ‘ 1 can be legally charged for 
both the offence;, the Court will exercise wide dis- 

nnthAohl refra J n,D 8 from convicting the accused 
on ho charp of conspiracy when they are found 

guilty of the offence itself. It will, in anv case re 

train from passing a separate sentence for conspiracy" 

(FB) U Ram V ‘ C0ds ° V - Rex ' 1LR ( J »56) p U nj 4 fc. 
—-S. 120-B — Accused merely present at meeting 

ill,?,, SnWS* L i 

5, Proof of conspiracy. 

and applicability^! 10, C ESence°Acf lraC> ~ SC ° PC 

SpHSilslS 

done by one is admissible against the 00™ tbe act 
But this section will coma intl nU co ;conspirators. 
Court is satisfiedThatThere°is° °, n y whe \‘he 

believe that two or more peS^ fc g --M54 to 
together to commit an inspired 

wrong, that is to say, there shmiM k au acll °nable 
evidence that a person was a Prima {aci *> 

before his acts can be used amto ft 0 C0DS P>™cy 
rators. Once such a reasnnahu? 051 b ? co conspi- 
thing said, done or written bv nn« g »°»k a ^ ex ^ s * a uy- 
in reference to the SSSn inS, n «« th °i coa ^^rs 

Mention was enterSB X° D ' \ fter the ^id 
others, not only for the purpose 0van * a 8 a >"st the 
— oi ,t8 



so 
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other person was a party to it. The evidentiary value 
of the said acts is limited by two circumstances, 
namely, that the acts shall be id reference to their 
common intention and in respect of a period after 
such intention was entertained by any one of them. 
The expression “in reference to their cornu on inten¬ 
tion” in S. 10, is very comprehensive and is de¬ 
signedly used to give it a wider scope than the words 
“in furtherance of” in the English law, with the 
result, {anything said, done or written by aco conspi¬ 
rator, after the conspiracy was formed, will be evi¬ 
dence against the other before he entered the field of 
conspiracy or after he left it. Another important limi¬ 
tation implicit in the language is indicated by the 
expressed scope of its relevancy. A nything so said, 
done or written is a relevant ladt only a> against each 
of the persons believed to he so conspiring as v/ell tor 
the purpose of proving the existence of the conspi¬ 
racy as for the purpose of showing that any such per¬ 
son* was a party to it. ’It .can only be used for the 
purpose of proving the existence of the conspiracy 
or that the other person was a party to it. It cannot 
be used in favour of the other party' or for 1 the pur¬ 
pose of showing that such a person was not a party 
to the conspiracy^ E hag wa n Swarup Lai- Bishat* Lai 
v. State of MaharaShtra, (1964) 3 S CR 37S': (1904) 
o S C J 77i: 1965 (4) Cri L J 6US:jAIR.19G5 S C 682 
(6S6) (Pt E) (Pr 8). 

£_Ss. 120. B 420,193. 24, 25—Prosecution under 

8s. 420, 193 and HSJ-B, Penal Code—Caarge of cons¬ 
piracy Aiot proved — Absence of criminal intent — 
Reasonable explanation by accused — Accused held 
en title J* to benefit of doubt — (Criminal P. C. (1898), 
S. 307). See Penal Code (1860), S. 420. 1957 Cri L J 
583 : AIR 1957 SC 466. 

a —S. 120 -R—Proof—Approver’s evidence — Cor¬ 
roboration-Necessity-Charge of conspiracy to cheat 
—If a specific instance of cheating was proved beyond 
doubt against any of the accused that would* furnish 
best corroborUtionof offence of conspiracy. See Evi¬ 
dence Act (1872), S. 133. 1957 Cri Lj 422: AIR 1957 
SC 340. 

-S. 120 -B—Proof—OITence under S. 120-B held 



Prs 14, 15) (DB). 

a_Ss. 120.B and 34 - Filing of conspiracy — 

Evidence as to conspiracy under *S. 120-B, having 
>een rejected, the same evidence cannot be used for 
inding a common intention under S.^34. bee Penal 
Sde(I80O), S. 34. 1953 Cri L J 1772 : AIR 1953 SC 

120 . 

_c. 120-B - Conspiracy - Proof of - Filling of 

•ertain form by bank clerk —It does not show that he 
yas privy to conspiracy. AIR 1955 NU C ( Ajmer) 11 1. 

_S 120-A, Proviso-O/ert act is not necessary — 

Proviso applies to cases where agreement is not to 
'ommit olfelice—Mere agreement to commit offence 
punished. AIR 1955 NUC (All) 3583. 

_Ss 120-A and 489-C—Persons charged of crimi- 

ial conspiracy—Proof of their meeting together and 
Jedding to commit illegal act is not necessary - I his 
'an be decided with reference to acts done by each of 
hem. AIR 1955 NUC (All) 3583. 

_S 120.B—Conspiracy—Evidence of-Legitimate 

nference from proved circumstances can be drawn. 
\IR 1955 NUC (All) 166 (DB). 

_S. 120 -B—Criminal conspiracy—Proof. 

In a criminal conspiracy, what is to be proved is 
icreement and common design. It is true that this 

3 roof need not be by direct evidence and that exist¬ 
ence of a conspiracy may even be a matter of infer¬ 
ence deduced from criminal acts dote in pursuance 


of a common criminal purpose. But, unless a detailed 
an-i specific proof against each of the accused that 
they participated in a particular design to do a parti¬ 
cular thing has been established, there can he no 
conviction under S. 120 B. (1957) 2 Andhra W R 156* 
(1957) Mad ■ r) 021 : 1957 Cri IT I 1091 : AIR 
1957 And h Pra 75S (766) (Pt H) (Pr 20) (DB). 

-S. 120-A—Criminal conspiracy Proof (Evi¬ 
dence Act (1572), S. 3). 

In considering the question of criminal conspiracy 
it is not always possible tc give affirmative evidence 
about the date of the formation of the criminal cons¬ 
piracy, about (he persons who took part in the for¬ 
mation of the conNpiracy, about the object which the 
conspirators set before themselves as the object of 
conspiracy and about the manner in which the object 
of conspiracy is to be carried out. All this is neces¬ 
sarily a matter of inference. 31 Bom L R 515 and AIR 
1930 Cal 73, Rel. on. ILR (1958) Bam 1092 : 59 Bom 
L R 244 : 1957 Cri L J 1107: AIR 1957 Bom 226 
(229) (Pt A) (Pr 12) (DB). 

-S. 120-B—Proof of conspiracy. 

The gist of the offence of conspiracy is the agree¬ 
ment itself where the object of the agreement is to do 
an illegal act. Express proof of agreement is rarely 
available and may not even be necessai v.#\ grfeniftii tcan 
be inferred from overt acts ajid_condu/t‘. If it is prov¬ 
ed that the persons charged pursued T)y their acts the 
same.-object, one performing one part and the other 
performing another part, with a view to attaining the 
object they were pursuing, the inferenceof conspiracy 
will be justifiedjlndeed where the agreement is to 
commit an ollercOe no overt act need he proved. Overt 
acts raise a presumption of agreement, knowledge of 
the purpose of conspiracy, and properly looked at, 
they evidence the existence of a concerted intention. 
It is true, conspiracy in many cases is a matter of 
inference largely from the facts and circumstances 
established in the case. But where overt acts, are 
committed in pursuace of a conspiracy, those acts 
form part of the same transaction .which embraces 
the conspiracy and theactsunder it. Thus the require- 
ment of proof, where conspiracy has for its object 
commission of an offence, is merelv proof of bare 
engagement or association. 1965 (2) Cri L J713: 
AIR 1965 Cal 59S (607) (Pt E) (Pr 30). 

-S. 120-A— Conspiracy -Agreement need not be 

proved by direct evidence—Overt acts in pursuance 
of agreement enough to infer ’.participation — But 
overt act must by itself prove participation. 

An agreement which is alleged to be a criminal 
conspiracy need not be proved by direct evidence and 
it often happens that participation in overt acts in 
pursuance of the alleged agreement provides good 
grounds for the inference of participation in the 
agreement itself. Where the only overt act was the 
issue of a cheque towards the payment of the price of 
shares, it was held that such an overt act by itself 
would not be sufficient material for inferring that 
there was participation in a criminal conspiracy. 69 
Cal W N 292 : 1965 (1) Cri L J 26 : AIR 1965 Cal 38 
(41) (Pt EHPr 10). 

-Ss. 120-B, 420 — Evidence — Sale of drugs in 

bottles containing false statements as to the brand 
etc.—There must he evidence that the buyers were 
induced to buy drug by the misrepresentation in the 
label. See Penal Code (I860), S. 420. 1959 Cri L J 
S29 : AIR 1959 Cal 427 (DB). 

-Ss. 120-A and 120-B—Proof of conspiracy. 

To substantiate a charge of conspiracy the prosecu¬ 
tion must prove the agreement between two or more 
persons to do an unlawful act ora lawful act by un¬ 
lawful means. Such agreement may be proved by direct 
evidence or interred from other proved facts. But the 
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inference of fact may be drawn only when the cir¬ 
cumstances are such as to be incapable of any other 
reasonable interpretation. The law requires specific 
proof against each of the conspirators participating in 
a particulur design to do a particular criminal thing. 
The object of the conspiracy must be proved as laid 
down. 1954 Cri L J 979 : AIR 1954 Cal 373 (374) 
(Pt A) (Pr 7). 

——-Ss. 120-A and 34—Inference of common intention 
—When conspiracy is disproved common intention 
cannot be inferred on the same evidence. See Penal 
Code (I860), S. 34. 1956 Cri L J 8S7 : AIR 1953 Hyd 
99 (DB). 

,-S. 120-A — Conspiracy can be inferred from cir- 

I cumstantial evidence — Accused pursuing by similar 
acts same object by same means — One performing 
one part of act, the other another part to complete it 
in attainment of Object-Conspiracy can be inferred. 

The essence of criminal conspiracy is an agreement 
to do an illegal act. Direct evidence in proof of cons¬ 
piracy is seldom available and even when available, 
it will be tainted being that of an accomplice and 
would require corroboration. Cenerally, conspiracy 
is a matter of inference by circumstantial evidence, 
brom the acts and conduct of the parties agreement 

could be inferred. For instance, if it can be proved 
that the accused pursued by similar acts the same 
object, often by the same means, one performing one 

«o lCt * Dt l *. h “ 0the [ another P art °> the same 
act, so as to complete it with a view to the attainment 

ZrX'P? were pursuing, the Court will be at 
?® "P 1 1,ber £ to conclude that they had conspired 
together to effect that object. 1962 Ker I 1 flfli . ti r 
< 19621 2 Ker 362 : (1962) 2 Lab L j 301 • \Iq 2 Ker 
(1) Cfi L J 675 (683) 3 ( 0 pVN??ft^; 

~r- 12 £' B -Criminal conspiracy - Evidence and 

by ,,isi '" 8 m "' 

A conspiracy canDot be established by mere proof 

° f 3 Pers0n with guilt >' Pe^ons, nor by 
evidence raising a mere suspicion of „ui]t; for sus 

plcion and conjecture, however strong or reasonable" 
cannot supersede or take the place ot legal proof 

the spot and hour, or shortly before the occu»enn«- 

Held that there being no adequate legal pviA«nn* 
to connect the accused with-tho u evi aonce 

—S. 120-B—Proof of conspiracy. 

proved before the Court. 195? Mad VV ^'^ stances 

ftsuz im . , s - “ - Q.SPI. 

nd independent 0 ^ ecUre outside 


1062 Mad L J 


accused. See 
1952 Manipur 4 , 

Present at every stage of tL e con^nl 3nSPlra rc\ IDUSt be 
Pirator concerned had agreed tr* S th« acy ‘ ^ tbe cons - 
and had not resiled from that common design 
Presumed that he continued to £ .TV 1 can , be 

[Vol. 12.1 F,n « *° bB a P Jrt V «o the 


conspiracy. AIR 1957 SC 340, Rel. on. 196 
(Cri) 695 : 1962 (2) Cri L J 765 : 40 Mys L J 49 4 . 
ILR (1961) Mys 482: AIR 1962 Mys 275 (278) (Pt B) 
(Pr 32) (DB). 9 

sd—S. _120-B — Conspiracy — Common intention — 
Persons acting in concert by virtue ot common 
intention and of criminal conspiracy -Their activities 
cannot normally be brought out iu evidence by direct 
evidence because they are done in privacy—It is only 
from members of family or from persons intimately 
connected with those persons or from their associates 
that evidence ^ conspiracy can be gathered. 1958 
Cri L J 1489: AIR 19o8 Mys 150 (DBK^_ — 

—-5. lZO^^Conspiracy^TroofT^ 

To sustain a charge under S. 120-B. one of the 
essential ingredients that the prosecution should 
establish is that there was an agreement between one 
or more persons to do an illegal act or a legal act bv 
illegal means. There can be no conspiracy without 
an agreement in this behalf. Direct evidence in proof 
of wnspiracy-is seJdom avaibble and even when' 
available it will be tainted. Being that of an accom“ 
plice and requires corroboration. ' - 

Generally conspiracy!* a matter of inference to be 
deduced from the criminal acts committed by the 
accused. Acts and declarations of conspirators in fur- 
; e n r o ance of < he common design or anything said or 
done or written by any one of such persons in 

nf 6 nnn 4 e tb f ei J, common intention and the evidence 
of conduct of the accused and the surrounding cir 

overt act how for establishes agreement * f 

p — Listsa ss-»r.. 

persons charged to do an iflegaT act UW 6® 
conspiracy alleged is one to commit a seriesnfT- the 
mere proof of such an agreement heflA f Crimes * 
is sufficient to sustain a convictiona?d no th ® accbsed 
need be proved. Proof of nvuriL' i ° 0vert act 
but if some of them were conceded in 3?* necessar V 
that would go a long wav to f l. tbe ? vert acts 

of commission of offence bv C0 “ sisti DK 

for conviction. by ° lhers ~ Not sufficient 

difcrUfe^ a crime is a 

racy precedes conspi. 

complete before the crime isalf^iij Cr,mo and is 
A crime attempted or completed £>* t d °. r coin Pleted. 
element of conspiracy as one of >°® s not , re( Juire the 
1958 S C 119, Rel o? ° f lts ,n Sredients. A I R 

being Tmem^offhJ cffiSiaw mT** 1 ° f hls 
the commission of the offencesthen^l X u° nsis , ts o{ 

dence ot coaspt,alJ d |s°1S2| r ““jJgP’ ~ ( Direct «*i- 
Ot Conspiracy has aloiravs a exls teQce 
mstances of the case - But wherftfr^ fr0ra circu * 
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cannot amouDt to proof £of conspiracy — Evidence 
Act (1872), S. 3. (1965) Punj L B (bupp) 437. 

6-Ss. 120-A, 120-B—Conspiracy, proof of—It has 

to be inferred from circumstantial evidence. 

Per Achhruram J.: Conspiracy can seldom, if even 
be proved by means of direct evidence and has almost 
invariably to be inferred from circumstantial evidence 
consisting generally of evidence as to the conduct of 
the parties on certain occasions and in relation 
to certain matters. (1702) \Y M B L 301; 7 R R 551; 
(1881) 5 Cox CC 505; (1868) LR 3 HL 306; I L R 
37 Cal 467; A I R 1933 Lah 977; A I R 1945 Nag 1G3, 
Rel od. Nature of circumstantial evidence indicated. 
Nathu Ram V. Godse v. Rex, 1 L R (1956) Punj 499 
(FB). 

• -S, 120-A— Criminal conspiracy—Proof—English 

Law—Statement by conspirator is admissible against 
other conspirators, if it has been made in reference 
to common intention — It is not necessary that it 
should have been made in furtherance of common 
intention. See Evidence Act (1872), S. 10.1LR (1956) 
Punj 499 (FB). 

• -Ss. 120.A, 120-B — Agreement to commit 

offence need only be proved —Criminal P. C. (1898), 

S. 223 — Plan of design formed by the Conspirators 
need not be alleged. 

Per Achhru Ram J. : The offence of criminal cons¬ 
piracy consists merely in the agreement to commit 
aDy illegal act and is complete as soon as the agree¬ 
ment is reached. In order to justify conviction for the 
offence of criminat conspiracy, it is not necessary for 
the prosecution to proveanythingmorethantheagree- 
ment. If the agreement is proved, the accused are 
liable to be punished even though they may^ndt yet 
have formed or even considered^any plan or design 
for achievement of their common object. Therefore 
the indictment lor criminal conspiracy need not 
allege or indicate plan or design formed by the alleged 
conspirators for carrying out the object of the cons- 
iracy nor need it even allege that any plan or design 
as been formed. Nathu Ram V. Godse v. Rex, 1 L R 
(1956) Punj 499 (FB). 

—S. 120-A—Abetment by conspiracy—Evidence. 

There must be combining together of two or more 
persons iu conspiracy and an act or illegal omission 
must lake place iu pursuance of (hat conspiracy. See 
Penal Code (I860), S. 107. 52 Cri L J 646: AIR 1951 
Baj 89 (DB). 

-S. 120-B—Proof of conspiracy. 

It is not always possible to give direct evidence 
about conspiracy. It can be inferred from the circum¬ 
stances proved. If, at dead of night a number of 
people entered a house armed with deadly weapons 
such as guns, lances, choppers and explosives, it 
cannot be with any legitimate object. The weapons 
themselves being of dangerous nature if there is any 
evidence to show that the accused persons had the 
use of one or the other of the weapons injnflicting 
injuries on the deceased and the members of his 
family, it is easy to infer that they proceeded to the 
scene with the common object that wasjo be achieved 
by the use of such dangerous weapons. 

(General principles regarding proof of cocspiracy 
laid down). 1954 Ker L T 683 : 1955 Cr L J 996 : 
AIR 1955 Trav Co 117 (118) (Pr 3) (DB). 

6. Sanction for prosecution. 

• -S. 120-B-Prosecution of public servant on 

charges of conspiracy and bribery — Sanction under 
S. 197, Cri. P. C. not necessary, See Criminal Proce¬ 
dure Code (1898), S. 197. 1954 Cri L J 1161: AIR 
1954 S C 455. 


-Ss. 120-B, 420, 466 and 467 — Criminal P. C. 

(1898), S, 196-A — Charge of conspiracy to commit 
oflences mentioned iu Ss. 420, 460 and 467-under 
S. 120-B, Penal Code—Offences under Ss. 466 and 
467 being non.cognizable the consent contemplated 
by S. 190. A (2) and not by S. 190-A (1), Criminal P.C. 
is prerequisite for taking cognizance-S. 190-A being 
not applicable to a case of criminal conspiracy to 
commit offence under S 420, Courts are competent to 
take cognizance without any sanction or consent. 
See Criminal P. C. (1898), S. 190-A. (1958) 2 Andb 
W R 523: (1958) M L J (Cri) 882 : ILR (1958) Andb 
Pra 791. 

< Reversed on another point in AIR 1901 S C 1241.J, 

-Ss. 120-B and 420 - Criminal P. C. (1898),. 

S. 197 (1) — (Rajasthan States) Covenant. Art. 17 — 
Offence by public servants against Government under 
S. 420 or S. 120-B read with S. 420, Penal Code — 
Sanction held necessaiy, See Criminal P. C. (1898b 
S. 197 (1). AIR 1950 Raj 51. 

-S. 120-B — Sanction to prosecute — Criminal 

conspiracy — Attack on police party — Police Sub- 
Inspector murdered —Incomplete charge-sheet with¬ 
out any sanction-Proper sanction obtained before¬ 
final charge-sheet—Requirementof S. 190-A, Criminal 
P. C. held duly comolied with. See Criminal P. C- 
(1898), S. 190-A. 1955 Cri L J 414 : AIR 195S 
Trav.Co 33 (DB). 

7. Place of trial. 

• -Ss. 120-B an d 42 0 — Prevention of Corruption 

Act (2 of 19477TSr5 (1) (d) read with S. 5 (2) - 
Conviction under—Trial before one Special Judge 
but proceedings and conviction by another Special 
Judge—Competency of—Criminal P. C. (5 of 1898)> 
S. 350 — Applicability — Criminal Law Amendment 
Acts (46 of 1952) and (2 of 1956). 

Section 8 (3) of the Criminal Law Amendment Act 
(40 of 1952) did not contemplate that S. 350 of 
the Criminal P. C. (5 of 1898) becomes applicable to 
proceedings before a Special Judge. The amendment 
made in the Criminal Law Amendment Act by Act 2 
of 1950 by which S. 3 (a) was added to it making the 
rovisions of S. 350 of the Code applicable to a trial, 
y Special Judge has no retrospective efftet. Thus 
where a (rial commenced before a Special Judge was 
continued before another Special Judge who convict¬ 
ed the accused the conviction cannot be upheld as 
I the subsequent proceedings before another Judge are 
not competent. Krishanlal Dhawan v. Delhi Admi¬ 
nistration, 1962 S C D 565 : (1962) 2 Ker L R 313 
1963 Mad L J (Cri) 460 : (1963) 2 S C J 350. 

• -S. 120-B—Overt acts committed in pursuance of 

conspiracy—Place of trial Court having jurisdiction, 
to try offence of conspiracy has also jurisdiction to 
try offence constituted by overt acts which are com¬ 
mitted in pursuance of conspiracy, beyond its juris¬ 
diction. See Criminal P. C. (1898), S. 180. 1962 (2) 
Cri L J 805 : AIR 1962 S C 1821. 

• -S. 120-B—Scope—Prosecution—Maintainability 

of—Conviction of offence under S. 107 (8), Sea. 
Customs Act — Subsequent trial for conspiracy, if 
barred — Collector of customs acts judicially under 
S. 167 (8). See Constitution cf India, Art. 20 (2). 
1958 Cri L J 260 : AIR 1958 S C 119. 

-S. 12C-B — Offence of criminal conspiracy com¬ 
mitted at different places—Place of trial—Accused 
can be tried at any place where object of conspiracy 
was carried out. See Criminal P. C. (1898), S. 182. 
AIR 1955 NUC (All) 3583. 

-S. 120-B—Jurisdiction—Place of trial — Conspi¬ 
racy outside Kerala—Consequences in Kerala—Decep¬ 
tion begun in Kerala but completed outside— Charge* 
of conspiracy to commmit offence under S. 5 (2)». 
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Prevention of Corruption Act could be tried by 
o IT aril a wifhin «vho c e jurisdiction 


Special Judge for Kerala within who^e jurisdiction 
that latter offence was committed. See Criminal P. C. 
(1898), S. 177. 1959 Cri L J 1172: AIR 1959 Ker 311. 

-S. 120-B—Applicability-Conspiracy in one State 

—Offence in pursuance thereof committed in aaother 
State—Place of trial— Chirge against accused not 
merely one of S. 120-B, but of ao-tment of so many 
offences—Courts of the State where the offences 
abetted bv the accused were alleged to have been 
committed had by virtue of illustration (a) to S. ISO. 


and a constable died on the spot and other persons 
died in the hospital : 

Held, (0 that all the accused were guilty of the 
offences punishable under S. 120-B, I. P. Code and 
all of them except the 13th accused were also guilty 
of the offences punishable under S. 1*18, I. P. Code. 

(ii) that 1st accused was clearly liable under S. 302* 
I. P. Code for the murder of the Inspector and other 


Criminal P. C, jurisdiction to ioquire into matter. ! 
Penal Code (1860), S. 109. 1957 Cri L J 234 (Raj). 


See 


Penal Code (1860), 

•S. 120-B - Criminal P. C. (1898), S. 182 -Un- 


-J■ ami; u - i nuuiui a. . w. \ iwkvh v. 

certainty as to local area in which offence of criminal 
conspiracy is committed — S. 182, Criminal P. C. 
would come into operation. See Criminal P. C. (1898), 
S. 182. AIR 1956 Vied Pra 30. 


persons. 

(iii) that every one of the accused was construc¬ 
tively liable under S. 149, I, P. Code for the offences 
committed by the other members of the unlawful 
assembly, that is to say, all of them were liable 
under S. 149, I. P. Code read with S>. 302, 307, 324, 
326 and 332, I. P. Cod*. 1954 Ker L T 567 : 1955 
Cri L I 414 i AIR 1955 Trav-Co 33 (41) (Pt C) 
(Pr 17) (DB). 


8. Conviction and sentence. 


9. Conviction of single person. 


0 -Si. 120-B, 409— Accused being chief person to 

carry out main work of conspiracy—Fact that he 
made no profit for himself out of impugned transac¬ 
tions, that he was 59 years old and had already been 
ten days in jail held not sufficient for reducing 
sentence to the period already undergone. R. K. 
Dalroia v. Delhi^Admiuistiation, (1963)1 SCR 253 : 
419621 32 Com Cas 699 : 1962 (2) Cri L J 805 : AIR 
1962 S C 1821 (1878) (Pt Z) (Pr 340). 

• —S. 120-B — Accused acting under common 
intention and common conspiracy — Conviction and 
sentence—Concurrent finding not open to challenge 
in appeal before Supreme Court. See Penal Code 
(1800), S. 304. 1957 Cri L J 559 : AIR 1957 S C 381. 


Ss. 120. B, 366—Procedure, 

_ an , a £ cu , se: * is acquitted of a charge under 

S. 306, Penal Code, there is no bar in law for her 
being convicted on a charge of conspiracy to commit 
an offence of kidnapping. A I R 1952 Cal 831 (834) 
(P^C)(Pr 17) (DB). ' 

-£.S. 120-B — Charge of conspiracy to commit 
offences under Ss. 471/407 and 420-Actual commis¬ 
sion of offences under Ss. 471/407 and 420 in pur. 
suance of conspiracy proved - Matter goes beyond 
c ta i g or>°n C ? Dspiracy C°mriction 0 f accused under 
7oip B t y V^ 1961 bl JR’4Ui 1961 

ISmhdbZ 75 11 Pat 451 (460) (PtG > 


"?• J20 ‘® ~ Accused in pursuance of conspiracy, 
™g||!. a 3 -P® 11 ? 6 constables to desert their posts aud 
withhold their services and rise in mutiny - Charge 
ot conspiracy to commit offence under S. 3, Police 
(Incitement to Disaffeclion) Act, 1922-Accused held 
guiUy and could he sentenced to fl months R i. 52 

(PtD/(Pr 0 2 3 5)S, 3 ° ^ 152 : AIR 1951 Pat 60 (67 > 


*K^ h0re ' P, urs , uance of the criminal conspiracy 
toe accused and their friends formed together into 

assaulting a l, nd aSSe ^ b i' havi D ng ,ho con »no 8 n object of 
SCT a l,” Ur ^ n ? aPolice tospector and the 


Police constables who had come to their pface and 

assS^L^^lfe^P.^ectofthe unlawful 


fli'AmhU 11 ot tne unlawful 


0 -S. 120 B—Conviction of single person— (Cr. P, 

Code (1898), Ss. 222. 225, 537). 

Where the only persons alleged to have been guilty 
of the offence ot conspiracy were the persons placed 
on trial and there was no allegation nor any evidence 
forthcoming that any other persons were, though 
not placed on trial, concerned with the ciime, it was 
essential to bring the charge of conspiracy home to the 
accused person or persons to prove that there was 
agreement to commit an offence between two or 
more persons. As a person cannot be convicted of 
conspiring with himself to commit an offence his 
conviction could not be sustained. But where on 
the findings of the Courts below, apart from the 
persons placed on trial, there was the approver 
who implicated himself equally with the other ac¬ 
cused persons and a numoer of other prosecution 
witnesses as having been privy to the conspiracy the 
conviction of one only is not illegal. 

Section 222, Criminal P. C. which requires the 
particulars of the offence to be stated does not in 
terms further require that in an offence like con- 
s pi racy the names of the co-conspirators should also 
S “ e “ i ®? ed ) * Bu f »,*« always advisable to giv e 
those particulars also in order to give a reasonable 
notice to the accused that he has been charged with 
hav ng conspired with so and so (persons named) 

if ,u° pe u rsons un “amed to commit a certain offence 
If the charge under S. 120-B has added the wS 
and other persons known or unknown", there would 
be no ground for a grievance on tie part of “he 

men£rh« Ut eV0 ° f* ‘l 6 chafge does uot specifically 

one S r? Dame ° the appr ' >ver as having been 
one of the conspirators, S, 225, Criminal P C will 

°r si 

Court and though he was the only accused in rhi 

h h »h C H harg D occasioned a g failuwof justto” Shim 0 
40»f1958 SCI441 

Ri A18 “*• ii'S'SAa? £££? 


,a« rtj- - 

It is enough If the Court is in B [ 0 [ £*“ 

two or more persons were actudly conierned in S 
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criminal conspiracy. If the Courts below had come 
to the distinct finding that the evidence led on behalf 
of the prosecution was unreliable then certainly no 
conviction could have been based on such evidence 
and ali the accused would have been equally entitled 
to acquittal. But it cannot be held that the accused 
having been acquitted by the trial Court, the parti¬ 
cular accused should not have been convicted be¬ 
cause the evidence against all of them was the same, 
when the Court is*not satisfied that the acquittal of 
the other accused persons was entirely correct. 
Bhimbahadur Pradhan v. State ot Orissa, 1956 Mad 
W N 473: 1956 S C B 206 : 1956 All W R (Sup) S9 : 
1956 SC A S57 : (1956) 2 MLJ (SC) 13 : I L R 
(1956) Cut 409 : 1956 SC 1 441 : 1956 Cri L J 831 : 
22 Cut L T 276 i A I R 1956 S C 469 (475) (Pt C) 
(Pr 14). 

9 _Ss. 120-A, 120-B—Conviction of one person for 

conspiracy. 

By the terms of the definition of criminal conspi- 
raev itself, there ought to be two or more persons who 
must be parties to an agreement and it is trite 
to say that one person alone can never be held 
guilty ol criminal conspiracy for the simple reason 
that one cannot conspiie with one-self. If, there- 
fore, 4 named individuals were charged with having 
committed the offence under S. 120 B. Penal Code 
and it three out of these 4 were acquitted of the 
charge, the remaining one accused could never 
be held guilty ot the offence of criminal conspiracy. 
AIR 1916 All 141 and A I R 1924 Cal 809. Approved. 
Topandas v. State of Bombay, P L D 1956 S C 
(India) 215: 1956 Mad WN 20S : 1956 Pat L R 
(SC) 46 : 58 Bom L R 492 i 1956 All W R (Sup) 24 i 
(1955) 2 S C R 881 : (1956) 1 M L J (SC) 60 : 1956 
All L J 161: 1956 SCJ 86 : 1956 Nag L J 204 : 
1956 S C A 74 : 1956 Cri L J 138 : 58 Pun L R 178 : 
1956 B L J R 139 : AIR 1956 S C 33 (34, 35) 
(Prs 6, 14). 

_S. 120-B — Accused 1 and 2 charged under 

S 120-B read with S. 302 — Accused 1 given benefit 
of doubt and acquitted — Charge against accused 2 
could not stand by itself in view of acquittal of sole 
remaining accused to connect accused 2 with such 
conspiracy — Accused 2 held must be acquitted 
thouch he was tool or instrument of some other 
designing persons, i960 All Cr R 390 : 1960 All 
\V R (Sup) 58 : i960 M W N 535. 


SECTION 121 


1 


_S 121—"Waging war"—Meaning — Woids and 

phrases. 

The expression “waging war" in S. 121 can only 
mean “waging war in the manner usual in war." In 
other words in order to support a conviction on such 
a charge, it is not enough to show that the persons 
charged have contrived to obtain possession of an 
armoury and have when called upon to surrender, it 
used the rifles and ammunition so obtained against 
the King’s troops. It must also be shown that the 
seizure of the armoury was part and parcel of a 
planned operation and that their intention in resisting 
the troops of the King was to overwhelm and defeat 
these troops and then to go on and crush any further 
opposition with which they might meet until either 
the leadeis ol the movement succeeded in obtaining 
possession of the machinery of Government or until 
those in possession of it yielded to the demands of 
th»ir leaders. 52 Cri L J 462 : ILR 30 Pat 152 : AIR 
1951 Pat 00 (03) (Pt A) (Pr 11) (DB). 

_S. 121—Scope — Society against capitalism and 

private ownership and for establishment of socialist 
State—No use of force or violence-OIfence. 

It is the fundamental right of every citizen to have 
his own political theories and ideas and to propagate 


them and work for their establishment so long as he 
does not seek to do so by force and violence or con- 
travene any provision of law. 

Thus, where the pledge of a society amounts only to 
an undertaking to propagate the political faith that 
capitalism and private ownership are dangerous to 
the advancement of Society and work to bring about 
the end of capitalism and private ownership and the 
establishment of a socialist state for which others are 
already working under the lead of the working 
classes : 

Held, (i) that it was open to the members of the 
society to achieve these objects by all peaceful means, 
ceaselessly fighting public opinion that might be 
agaiost them and opposing thase who desired the 
continuance of the existing order of Society and the 
present Government. 

(ii) that it would also be legitimate to presume that 
they desired a change in the existing Government so 
that they could carry out their programme and policy. 
But from these it did not follow that the society 
desired to bring about the change by force and 
violence. 

(iii) that the mere use of the words Tight’ and ‘war* 
in their pledge did not necessarily mean that the 
society planned to achieve its object by force and 
violence. 1954 Ker L T 567 : 1955 Cri L J 414 : AIR 
1955 Trav-Co 33 (37) (Pt A) (Pr 7) (DB). 

-S. 121 — Applicability*— Attack on police party 

and murder of Inspector—Offence. 

Where all that is established by the prosecution is 
that some of the persons of a locality, who happened 
to belong to a society pledged against capitalism and 
private ownership, opposed certain person when he 
came to fish in certain tank in pursuance of his 
kuthakapattom lease and that, while the Inspector of 
Police was camping at the place with a party of 
policemen to enquire into his complaint about the 
matter, a large body of persons attacked the police 
party and murdered some of them. 

Held, that it was not sufficient to show that Govern¬ 
ment's authority or prerogative was raised or called 
in question, and that it was impossible to hold that 
there had been a conspiracy to wage war against the 
Raj Pramukh or that there were the necessary ele¬ 
ments in the case to constitute the offence of wagiDg 
war against the Raj Pramukh. (The distinction 
between a riot by a mob and general rising or insur¬ 
rection pointed out). AIR 1944 Pat 5S, Rel. on. 1954 
Ker L T 567 : 1955 Cri L J 414 : AIR 1955 Trav-Co 
33 (37) (Pt B) (Pr 7) (DB). 

SECTION 121-A 
——S. 121-A—Evidence. 

The mere fact, that a person had, at one time, been 
involved in a rebellion, would not necessarily warrant 
the inference, that he had organised conspiracy, to 
shield another from legal punishment. 1957 Cri L J 
1254: AIR 1957 Him Pra 52 (58) (Pt I) (Pr 34). 

-S. 121-A—Scope—Conspires to overawe—Mean¬ 
ing—(Words and Phrases). 

The words "conspires *to overawe by means of cri¬ 
minal force or the show of criminal force the Central 
Government or any Provincial Government” clearly 
embrace not merely a conspiracy to raise a general 
insurrection, but also a conspiracy to overawe the 
Central Government or any Provincial Government 
by the organisation of a serious riot or a large and 
tumultuous unlawful assembly. 

The word ' overawe” clearly imports more than the 
creation of apprehension or alarm or even perhaps 
fear. It appears to me to connote the creation of a 
situation in which the members of the Central or the 
Provincial Government feel themselves compelled to 
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choose between yielding to force or exposing them¬ 
selves or members of the public to a very serious 
danger. It is not necessary that the danger should be 
a danger of assassination or of bodily injury to them¬ 
selves. The danger might well be a danger to public 
property or to the safety of members of the general 
public. 

As the section stands, in certain circumstances per¬ 
sons who organise a strike among policemen or cer¬ 
tain other public or Municipal employees might ren¬ 
der themselves liable to prosecution under it. Clearly, 
however, persons do not commit this crime unless it 
was part and parcel of their plans to overawe the 
Central or the Provincial Government by criminal 
force or show of criminal force. 

Where a large number of police havildars and con* 
stables conspired to withhold their services with the 
object of compelling the Provincial Government to 
yield to their demands and the conspirators seized the 
armouries and took possession of the arms and ammu¬ 
nition but remained peacefully in the police lines and 
did nothing to intimidate the general body of citizens, 
but, took steps to ensure that the working of the 
treasury should not be interrupted. 

Held, that it could not fairly be said that there was 
any such show of criminal force as was contemplated 
by S. 121-A. 52 Cri L J 462 i ILR 30 Pat 152 : AIR 
1951 iPat 60 : (64, 65, 67) (Pt B) (Prs 14,15, 16, 22) 
(DB). 

-S. 121-A—Conspiracy—Proof. 

It is not usual for a prosecution for conspiracy to 
be instituted unless the Public Prosecutor is in a posi¬ 
tion to put into the witness box *one or more persons 
who have, at one time or another, been parties to the 
conspiracy and also to produce documentary evidence 
in the shape of letters or communications which have 
passed between some of the conspirators, showing 
what exactly they intended to do and how they 

iin^nei to 52 Cri L J 462 : ILR 30 Pat 152 s 
AIR 1951 Pat 60 ( 66 ) (Pt C) (P r 19i (DR). 


SECTION 124-A 


®| .u an( * 5® ,e > — Constitutionality — Gist 

° f p . of . fc “ ces “ Freedom of speech and expression 
restrictions on, imposed by impugned provisions 
come within permissible limits under Art. 19 (2) of 
the Constitution - Interpretation of Statutes - Con- 

Sl id™ 19 111 “ d l2) - * ,R 1959 

The provisions of Ss. 124-A and 505, Penal Code 
are not unconstitutional as being violative of the 
fundamental right of freedom of speech and expres- 

Alt - 1MI) (a) of the Constitution P The 
restrictions imposed by the impugned provisions 

AnH DOt fu said u. 0 in the inte rest of public order 
and within the ambit of permissible legislative inter 

101<FB) > 'bS erMd ,undamental ri « ht - AIR 1959 AH 

c « e^P’anaHons appended to the main body of 
make « dear that criticism of public 
measures or comment on Government action, however 
strongly worded would be withio reasonable limits 

a 7te ld be t consis ' ent with the fundamental right 

, j 01 ? °* speech and expression. It is only when 

nrdi»f 0 /» dS in 8 * 6 ‘nfantion of creating public dis. 

sten^ln fn dbtUrbanca L° f law and order that the law 
steps in to prevent such activities in the interest nf 

2 *1® °\tV So u Conslrued the section strikes the 


(1860), S. 121.A 

tueDt elements of the offence under S. 505 has refer¬ 
ence to and a direct effect on, the security of the 
State or public order. Hence, these provisions would 
not exceed the bounds of reasonable restrictions on 
the right of freedom of speech and expression. Clause 
(2) ot Art. 19 clearly saves the section from the vice 
of uncoDstitut'onality. AIR 1959 All 101 (FB), Revers¬ 
ed; AIR 1947 P C 82 and 22 Bom 112, Overruled; AIR 
1942 F C 22, Approved, Kedar Nath Sinha v. State 
of Bihar, 1962 (2) Cri L J 103 : (1962) 2 S C A 162 : 
1962 Supp (2) S C R 769 : 1962 B L J B 636 : 1962 
Mad W N 500 : (1963) 1 S C J 18 : (1963) 1 Mad 
L J (S C) 40 i (1963) 1 Andh W R (S C) 40 : 1963 
Mad LI (Cri) 25: ILR 41 Pat 984 : AIR 1962 SC 
955 (968 to 970) (Prs 26, 28, 29). 

•-S. 124-A — Scope — Freedom of speech-Res¬ 

triction on, imposed by S. 124 A — Restriction is not 
in interest of public order — It is also not reasonable 
— Section 124-A is void. See Constitution of lodia, 
Art. 19(1) (a). 1959 Cri LJ 128: AIR 1959 All 101 
(FB). 

[Reversed in AIR 1902 S C 955.) 

•S. 124-A — 'State 1 includes Government — 


‘Government’— Meaning of, as contemplated by con¬ 
stitution, stated - Exciting a feeling of hatred, coo. 
tempt, or disaffection towards a person holding the 
office of President or a Covernor or a minister is not 
exciting such a feeliDg towards Government and i> 
not punishable under S. 124-A. See Constitution of 
India. Art. 19(2). 1959 Cri L J 12-StAIft 1959 All 
101 (FB). 

[Reversed on another point in AIR 1902 S C 955.] 


ing. 


S, 124-A — Ingredient’s — Government—Mean- 


In order to sustain a convicHon under S. 124-A, it 
must be proved (a) that the accused spoke the words 
in question, (b) that he thereby brought or attempted 
to bring into hatred or contempt or excite or attempt¬ 
ed to excite disaffection, and (c) that such disaffec- 
tion was towards the Government established by law 

Sr nd vfo l ?^ ,PL ] < Notes > 247 i 1963 Jab L J 
915 : ILR (1962) Madh Pra 449. 

iTsfl-'i ~£ res , s and Rf gyration of Books Act 

8! -uP eC arant , ,ail lon g before and at 

the time of publication of objectionable article — No 

con rol over p r ess -- He cannot be convicted for 

c See Press and Registration of 

1951Mad 714 h 4 ' 52 Cri L J 713 : AIR 


, mn „ S ; 124 ' A - Charge of sedition - Case of minor 

To ft aDCe r^ Ia . gls . ,ra , te cony ersant with language 
and competent to inflict punishment - Committal 

S ■ D ? t , e $5! dient - See Criminal P. C. (1898), 

a. 200. 51 Cri L J 765 : AIR 1950 Mad 364. 


deem;iS'b«7l ( Valit ! ity ~ £ n ! ire Sl 124 - A «nnot be 
seekTto * \ \ e l~ 0nly the P° rtion which 

184 , AHU955 ShipW “ (2 >' 1955 C " L > 


ho'IZs* I szt 

as sstKsa rftjsjssre w , c h s 

8 &S 5 £ ( 9 898)i s ’ 196 ‘ 19i5 di L " 


necesialy^ “ SC ° Pe “ Crealion of border not 


jSSSsaersuts n 


the tranquility o State i faieutated to disturb 
endeavour ,0 subvert Ih, * 
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the country. Section 124-A of the Code thus clearly 
shows that sedition does not nece<sarily involve any 
creation of disorder. )955 Cri L J 184 : AIR 1955 
Manipur 9 (13) (Pt B) (Pr 9). 

-Ss. 124-A and 153-A — Hatred or contempt. 

The accused w°re stated to have distributed at a 
meeting three leaflets which contained the statements 
that ranks of "Mayangs" had come into the State of 
Manipur and that outsiders were suppressing the 
people and that the Government had been placed in 
the hands of two refugees while every other State 
was enjoying Self-Government. 

A general criticism of certain officer or officers 
could not be deemed to be a criticism of Govern¬ 
ment established by law and order in British 
India and as it was not shown by the prosecution 
conclusively that the word ‘Mayang* defined any 
particular class of people the accused could not be 
deemed to be guilty under Ss. 124-A and 153-A, 
Penal Code, simply because they used the word 
‘Mayang’ in the leaflets. The pamphlets did not show 
that the accused ever brought or attempted to bring 
the Government established by law in India into 
haired and contempt aod that they did anything to 
disturb the security of the State or public order. 
Furlher even if any non-violent movement was to be 
started by other groups and it was to be started by 
some members of the public, the accused could not 
legally be deemed to be guilty either under S. 124-A 
or under S. 153-A, Penal Jode. 1955 Cri L J 1S4 i 
AIR 1955 Manipur 9 (15, 1C) (Pt E) (Prs 23, 25). 

-Ss. 124-A and 153-A — Validity — Provisions are 

not rendered void on ground Ithat they are inconsis¬ 
tent with fundamental right of freedom of speechtand 
expression guaranteed to all citizens of India under 
Art. 19 (1) (a), Constitution of -India. See Constitution 
of India, Art. 19 (1) (a). 1954 Cri L J 758 i AIR 1954 
Pat 254 (DB). 

-Ss. 124-A and 153-A—Scope. 

The speeches made must be considered as a whole 
and in a fair, free and liberal spirit, not dwelling too 
much upon isolated passages or upon a strong expres¬ 
sion used here and there; in other words, an attempt 
should be made to gather the general effect of the 
speeches as a whole. The intention of the speaker in 
using the words complained of is relevant; but the 
intention must be gathered from the language used, 
as also from the whole of the circumstances in which 
the speeches were made including the audience to 
whom they were addressed. 1954 Cri L J 758 : I L R 
32 Pat 1104: 1954 B L J R 99 i AIR 1954 Pal 254 
(2G0) (Pt D) (Pr 15) (DB). 

-Ss. 124-A, 153-A—Applicability. 

The general etfect of the speeches was that the 
Adibasi Mahasabha wanted a separate State or region 
called Jharkhand with a separate administration for 
the Adibasis; and in giving reasons for such a claim 
or demand criticisms were made of certain admini¬ 
strative and legislative measures of the Government 
of Bihar. 

Held, that our Constitution contained provisions 
for the formation of new States, alteration of the 
boundaries of existing States, etc., and an agitation 
for the formation of a new State did not necessarily 
come within the mischief of Ss. 124-A and 153-A. 
Tne agitation was not based on an incitement to 
violence or attempts to bring the existing Govern¬ 
ment into haired or contempt, etc., though some of 
the criticisms were ill-inlormed and .couched in crude 
and impolite language. 1954 Cri L J 758 i 1LR 32 Pat 
1104 : 1G54 B L J R 99 : AIR 1954 Pat 254 (260) 
(Pt E) (Pr lb) (DB). 

-Ss. 124-A, 153-A—Criticism of Government. 

In a demc ;ratic country criticisms of Govern¬ 


mental measures and administrative action are to 
some extent unavoidable; they are made for the pur¬ 
pose of enlisting popular support, and in considering 
the eflect of such criticisms no serious notice ought 
to be taken of crude, blundering attempts or of 
rhetorical exaggerations by which nobody is likely 
to be impressed. With the change of times, the effect 
of criticisms also changes; what \%as damaging con¬ 
tempt or hatred of a bureaucratic Government is not 
so of a popular Government—a Government which 
can neither afford to be hyper-sensitive, nor imper¬ 
vious to criticism 1954 Cri L J 758i ILR 32 Pat 1104: 
1954 BLIR 99: AIR 1954 Pat 254 (261) (Pt E) 
(Pr 18) (DB). 

-Ss. 124-A and 153-A — Validity—Constitution of 

India, Arts. 19 and 372—Adaptation of Laws Order, 
1950. 

Both Ss. 124 A and 153-A, I. P. Code, have become 
void as providing unwarranted restriction on the 
freedom of speech and expression guaranteed by 
Art. 19 of the Constitution. 

As the continuance of law is made expressly subject 
to provisions of the Constitution other than Art. 395, 
Art. 372 of the Constitution can be of no assistance 
to the continuing validity of S. 124-A or any other 
section of the Penal Code. 

Paragraph 28 of the Adaptation of Laws Order, 
1950 does not give to the Courts authority to remodel 
the law so as to make good what otherwise would 
become void under the Constitution. 52 Cr L J 449 : 
5 A 1 Cr D 245 : 53 P L B 22 i I L R (1951) Punj 
193 : AIR 1951 Punj 27 (29. 30) (Pt C) (Prs 13 & 15) 
(DB). 

®-S. 124-A — Pre<s (Emergency Powers) Act 

(1931), S. 4(1) (b), (d) and (h) — Provisions must be 
liberally interpreted in favour of subject—Incitement 
to violence or disorder is not essential for offence of 
sedition — Reasonable criticism of Government not 
leading to hatred, contempt or disaffection, is per¬ 
missible. See Press (Emergency Powers) Act (1931), 
S. 4 (1) (b) (d) and (h). 51 Cri L J 725 « AIR 1950 
East Punj 150 (SB). 

• -S. 124-A, Expls. II and III — Right to criticise 

Government—Limits, pointed out—Travancore News- 
Papers Act (5 of 1101), S. 5 (i) — Travancore Penal 
Code, S. 117, Expls. II and III. See Press (Emergency 
Powers) Act (1931). S. 4 (1). Expls. II and III. 51 Cri 
L J 1536 : AIR 1950 Trav-Co 83 (FB). 

• -S. 124-A — Distinction between section 4 (1), 

Press (Emergency Powers) Act (1931). and S. 124.A. 
Penal Code, pointed out—Travancore Newspapers Act 
(5 of 1101), S. 5 (i)—Travancore Penal Code, S. 117, 
See Press (Emergency Powers) Act (1931), S. 4 (1). 
51 Cri L J 1536 : AIR 1950 Trav-Co 83 (FB). 

9 -S. 124-A -Press (Emergency Powers) Act (1931), 

S. 4 (1) (d) — Incitement to people to rebellion, not 
necessary to bring publication within section — 
Travancore Newspapers Act (5 of 1101), S. 5 (i) — 
Travancore Penal Code. S. 117. See Press (Emergency 
Powers) Act (1931). S. 4 (1) (d). 51 Cri L J 1536 : AIR 
1950 Trav-Co 83 (FB). 

• —S. 124-A—Article attempting to lower Minister 
in public estimation is libellous of Minister but not 
seditions of Government. See Press (Emergency 
Powers) Act (1931), S. 4 (1) (d). 51 Cri L J 1530 : AIR 
1950 TC 83 (FB). 

m -S. 124-A — Attack on Ministry, Is attack on 

Government, for purposes of sedition under Travan- 
core Newspapers Act (5 of 1101). S. 5 (i) (ai and 
Travancore Penal Code, S. 117. See Press (Emergency 
Powers) Act (1931). S.4(l)(d). 51 Cri L J 1536: 
AIR 1950 T C 83 (FB). 
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SECTION 129 

—S. 129 — Expression while acting or purporting 
to act in the discharge of his official duty—Interpre- 
tation of — Question substantially one of fact — Act 
complained must be directly concerned with official 
duties—Duty of Magistrate in determining question of 
sanction pointed out. See Criminal P. C. (1898), 

S. 197. 1963 (2) Cri L J 573 (Pat). 

SECTION 141 

SYNOPSIS 

(Penal Code (45 of 1800), S. 141.) 

1. Scope and applicability. 

2. “Unlawful assembly.” 


a person of authority, the constructive liability is 
enlarged enough to embrace him, under doctrine of 
common objective in cases of unlawful assembly. 
See Penal Code (1800), S. 34. 52 Cri L J 1123 : AIR 
1951 Hyd 97 (DB). 

-Ss. 141, 149, 302—Unlawful assembly—Common 

object — Carrying of weapons — Conviction under 
S. 149 read with S. 302 held justified. AIR 1950 S C 
513 has no aoplication, 1964 (1) Cri L J 198 : AIR 
1964 Madh Pra 30 (40) (Pt F) (Prs 41, 42, 43) (DB). 

-Ss. 141, 140, 147 and 143 — Burden of proof — 

Duty of Court — Principles to be observed. 

The fundamental principles which a Court of law 
will have to observe in convicting the accused in 
cases of mammoth rioting are : 


3. Common object. 

4. Common object and same or similar.object— 
Distinction. 

5. Clauses fourth and fifth. 

6. Charge. 

7. Explanation. 

1. Scope and applicability. 

-S. 141 — Applicability — Members resisting 

attacks in self-defence—Offence. 

If an assembly of persons resisted an attack upon 
them, the actioa of such members of the assembly in 
defending their persons and properties could take 
away its character as an unlawful assembly. 1961 
All W R (Sup) 245 i 1961 All Cr R 161 : 05 Cal 
W N 645. 

—Ss-141, 147—Prosecutian of five or more named 

persons — Court entertaining doubt about presence 

of some reducing number of remaining persons 

below five — No conviction of latter under S. 147. 

TLR (1960) Bom 626 i 62 Bom L R 514:1960 Nag 

£1 362 a!> 1960 AU WR < Su P> 45 s 1900 All Cr R 

?SL‘ n 198ft c9c/e.iwZ 1 1 ILR (1980) Bom 020: AIR 
1960 Bom 515 (515) (Pr 2). 

9 —Ss. 141,299 and 34—Applicability — Question 
of applicability of S. 34 may also come up for consi- 

P /2 P ?Si Cas » es a , nd so also 9«wtion of 
applicability of S. 141 when five or more persons form 

f n unlawful assembly with common object and 

intention of committing murder. See Penal Cnd« 

41860 ,, S . 299. 1954 Crii J 454 - AIR 1954 Hyd 54 

IfD), 

7IT S - HLt Hyderabad Penal Code — Ss. 119 and 
123 and 124-Applicability - Conditions of convfc- 
'tion for rioting—Essentials to be proved. 

j efor c ? An pers ?“, could be held guilty of riotina 
12 i’ Hyderabad Penal Code, it is 
essential that he should have been a member of an 
unlawful assembly as defined in S. 119:of that Code 
I? "“ft fl ! rt her be proved that force or intimidation 

whirK mP ° yed . furtherance of a common object 
■which common object must be an unlawful object. 


Firstly, notwithstanding the large number of rioters 
or of the persons put up in Court for rioting and the 
consequent difficulty for the prosecution to name the 
specific act attributed to each of the accused, the Court 
must see to it that all the ingredients required for 
unlawful assembly and rioting are strictly proved by 
the prosecutioa before convicting that particular 
accused. The fact that there was a thousand rioters, 
and 122 accused before the Sessions Judge, will not 
take away from the prosecution even an iota of the 
responsibility of proving them. Just as the culprits in 
undetected crimes escape punishment, unproved 
persons also must be unhesitatingly acquitted. 

Secondly, spectators, wayfarers, etc., attracted to 
the scene of the rioting by curiosity, as generally 
happens in the countryside when a riot or affray is 
going on should not be, by reason of their mere 
presence at the scene and with the rioters, held to be 
members of the unlawful assembly or rioters. 

Thirdly it will be very unsafe, in the case of such 
large mobs of rioters to rely on the evidence of a 
single witness speaking to the presence of an accused 
in the mob for convicting him, especially when no 
overt act of violence or shouting of slogan, or 
organising the mob or giving orders to it or marching 
in procession with it, or other similar thing is proved 
against him. 

The fourth principle to be observed in such cases 
is that where there are such acute factions one based 
agrarian disputes and troubles, another on political 
wrangling and rivalry and third on caste division, or 
the division of the haves and the have-nots, the 
greatest care must be exercised before believing the 
evidence of a particular witness belonging to one 

lifVter 5 a ? a / n t an accused of the opposite 

U S ‘*L h s P nncl P ,e becomes of special importance 
when there are no overt acts, etc., proved. 

P^P’V 0 be ob served Is that mera 

»H£Kn r & 8 m ” ch 

Ooce the prosecution has proved against an 
du?v nf d ,h»i marChi 3 8 alon ,? wilh tho riotet * is the 

duty of that accused to show that though he was 
“ a . tC .b.L D v g " lth ^ e "Oters he was with the 


Wk orflf L A . .— uummui oojecr. muua marcning with the rioters he was with thl 

.°uUc h ° ,rriga ‘on Department of the iY„ N 829,1951 Mad W N (Cri) 249 , rr R 


ield to If 1 ! the °M ect mentioned must be 

a^25 e (27) d {Pt B* (Pr a ^ e “hly* AIR^952 

♦he unlawful SSg 1 * ?{§ 


S 147 oTTh! p at i r ? to be convicted under 
-S. 141—Scope and object of.J 

^AsSsSSrj‘ts&? 

s si 
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water or other incorporeal right of which he is in 
possession or enjoyment or to enforce any right or 
supposed right by means of criminal force. 

No person is entitled to vindicate his right to 
possession of any property by resort to criminal force. 
That right is subject to the limitations in Ss. 90 to 106. 
W hen there is an actual invasion of one's property 
or person and there is no time to seek the aid of 
public authorities the right of private defence is 
available and that right extends also to S. 141, Penal 
Code. It would deptnd on the circumstances of each 
case in order to determine the question as to whether 
five or more persons having a common object Joined 
together and committed a particular crime. In all 
these cases it should be clear from the evidence that 
the party exercising the right he claims is in posses¬ 
sion of that right and that he is entitled to resist or 
repel aggression in order to maintain that right. 

In the case of incorporeal rights such as for 
instance a right of way, a right to use water, etc., no 
one is in possession of it except during the actual 
moment when he is peacefully exercising it. The 
right to use the water arises only when the water is 
actually made available which again vests in Govern¬ 
ment who as the controlling authority regulates the 
flow and the use of the water from a tank. Any 
attempt to vindicate such a right by the use of force 
must necessarily be an attempt to "enforce a right or 
supposed right" within the meaning of Cl. (4) of 
S. 141, Penal Co' J e, and not an act to maintain an 
existing right of peaceful possession. 1LR (1952) 
Cut 219. 

-S. 141 — Applicability — Processionists uttering 

provocative slogans and afterwards resorting to 
pelting of stones, removal ot trellis and burning it 
—Effect. 

The processionists were in an agitated mood, and 
they were uttering slogans which were provocative. 
But su:h denunciatory exhortations or similar sing¬ 
song declarations by a tumultuous crowd ordinarily 
are not likely to inspire terror. Not being satisfied by 
a demonstration outside the Police Post for nearly 
two hours, they resorted to pelting of stones which 
actually injured a number of members of the police 
force and they also removed the trellis and burnt it. 

Held, that this act of the crowd brought their 
conduct within the four corners of S. 141, first and 
third clauses. 62 Punj L R 37 i 190OCriLj 640 : 
AIR 1960 Punj 271 (274) (Pt A) (Pr 39). 

— S, 141—Constructive liability. 

Simply because certain persons are present in a 
crowd at the time of a riot by certain members of 
their community, it cannot be said that these also 
who used no violence, were guilty of the riot. 1957 

(p r 'r) 1 1187 1 AIR 1957 Rai 331 (336} (Pl G) 

2. "Unlawful assembly”. 

•-Ss. 141, 149—Unlawful assembly — Whether 

person is member of unlawful assembly — Tests. 

That the mere presence in an assembly does not 
make a person, who is present, a member of an 
unlawful assembly unless it is shown that he had 
done something or omitted to do something which 
would make him a member of an unlawful assembly, 
or unless the case falls under S. 142, I. P. C., cannot 
be read as laying down a general proposition of law 
that unless an overt act is proved against a person 
who is alleged to be a member of an unlawful assem¬ 
bly, it cannot be said that he is a member of such an 
unlawful assembly. What has to be proved against 
a person who is alleged to be a member of an 
unlawful assembly is that he was one of the persons 
constituting the assembly and he entertained along 
with the other members of the assembly Ihe common 
object as defined by S. 141, I. P. C. The crucial 


question to determine is whether the assembly con- 
sisted of five or more persons and whether the said 
persons entertained one or more of the common 
objects as specified by S. 141. While determining this 
question, it becomes relevant to consider whether the 
assembly consisted of some persons who were merely 
passive witnesses. In fact, S. 149 makes it clear that 
if an offence is committed by any member of an 
unlawful assembly in prosecution of the common 
object of that assembly, or such as the members of 
that assembly knew to be likely to be committed in 
prosecution of that object, every person who, at the 
time of the committing of that offence, is a member 
of the same assembly; is guilty of that offence; and 
that emphatically brings out the principle that the 
punishment prescribed by S. 149 is in a sense vicarious 
and does not always proceed on (he basis that the 
offence has beea actually committed by every mem¬ 
ber of the unlawful assembly. Masalti v. State of 
U.P., 1964 S C D 980: (1965) 1 Andh L T 19:1965(1) 
Cri L J 226 i 1964 Mad W N 588 j (1965) 1 S C J 
605 : 1965 Mad L J (Cri) 312 : (1964) S S C R 133 : 
I L R (1964) 2 All 694 : AIR 1965 SC 202 (210) 
(Pt G) (Pr 17). 

0-Ss. 141 and 149—Unlawful assembly—Constitu¬ 

tion of—Conviction of less than five—Actual number 
of assailants’ party comisting of five or more persons 
—Party is unlawful assembly (hough only three are 
convicted. Kartar ".Singh v. State of .Punjab, 1963 
1 S C J 298: (1963) Mad L J (Cri) 175 : 1962 All Cri 
R 23 : 1962 All W R {II C) 16 : 1962) 2 S C R 395 : 
1961 (2) «Cr L J 853 : AIR 1961 S C 17S7 (1789) 
(Pt A)(Pr 11). 

• -Ss. 141, 142 and 146 — Mere presence of per¬ 

son does not make him member of unlawful assem¬ 
bly — Evidence required, nature of. 

It is well settled that mere presence in an assembly 
does not make such a person a member of an unlaw¬ 
ful assembly unless it is shown that he had done 
something or omitted to do something which would 
make him a member of an unlawful assembly, or 
unless the case falls under S. 142, Indian Penal Code* 
If members of (he family of (he appellants and other 
residents of the village assembled, all such persons 
could not be condemned ipso facto as being members 
of that unlawful assembly. It is necessary therefore 
for the prosecution to lead evidence pointing to the 
conclusion that all the appellants had done or been 
committing some overt act in prosecution of the 
common object of the unlawful assembly. The omni¬ 
bus evidence in general terms to the elfect that all 
these persons and many more were the miscreants 
and were armed with deadly weapons, like guns* 
spears, pharsas, axes, lathis, etc., naturally has to be 
very closelv scrutinised in order to eliminate all 
chances of false or mistaken implication. 

Their Lordships examined the case of each indi¬ 
vidual accused to satisfy themselves that mere 
spectators who had not joined the assembly and 
who were unaware of its motive had not been 
branded as members of the unlawful assembly which 
committed the dastardly crimes. Baladin v. State of 
Uttar Pradesh, 1956 Cri L J 345.: AIR 1956 S C 181 
(189) (Pt E) (Pr 19). 

• -S. 141—Applicability—Free fight — Unlawful 

assembly. 

Held, that, having regard to finding reached by 
High Court that riot took place at narrow path as a 
result of dispute about Nepali pilgrim and further 
fact that G's party received more numerous injuries- 
one of which was fatal, it was obivious that G’s party 
could be said to have constituted unlawful assemblv- 
See Penal Code (I860), S. 90. 1954 Cri L J 1746 : AIR 
1954 S C 695. 


SS>- 


-S. 141 — Applicability — Object of assembly to 

loot bouse of a person and cause damage to property 
— Assembly is unlawful assembly. 1953 All W K 
(H C) 389 ; 1953 Cri L J 1729 i AIR 1953 All 749 
(750) (Pt B) (Pr 7). 

-S. 141 — Unlawful assembly of five persons with 

common object of beatiog victim — They splitting 
themselves in two parties for trapping victim — They 
still form unlawful assembly. 1950 All L J 246 : 
51 Cri L J 1133 : 1950 All W R (H C) 376 : I L R 
(1951) 2 All 141 : AIR 1950 All 418 (419) (Pt C) 
(Pr 7) (DB), 

$s. 141 and 147 —Applicability-Number being 
less than five. 

To constitute the offence of rioting there should be 
at least five persons and force should be used in pro- 
secution of the common object. If the number is less 
than five there could be no unlawful assembly and 
consequently no rioting. If it is proved that besides 
the persons found guilty, there were other persons 
unidentified the position is different. But when it is 
alleged that a particular number of persons took part 
in the rioting and the prosecution could not establish 
that five or more than five persons out of them took 
part in the crime, the charge under S. 147, Penal 
Code can not be sustained. Case Law discussed. 
AIR 1955 N U C (Andh Pra) 2042. 

• —S. 141 — Unlawful assembly. 

The formation of an unlawful assembly is not to 
be assumed merely because 5 or more persons 
meet at a particular place and shortly afterwords 
some offence or offences are committed. I L R (1951) 
3 Aisam 96 (DB). 

"7—S.141 — Evidence — Mere presence at the time 
of offence not sufficient — (Evidence Act (1872), 
5. 114). 

The mere fact that a person resides in the same 
street or his mere presence at the time when the 
offence of ^noting is committed, is not sufficient to 
show that he was a member of the unlawful assem¬ 
bly* wh » c j> committed the offence. 1956 Cri L J 
1066 : AIR 1956 Bom 609 (611) (Pt B) (Pr 8) (DB). 

77r S io« V£ |e . c !,™ ust be established. 

AIR 1955 N U C (Madh B) 3407 (DB). 
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object could reasonably be inferred from direct as 
well as circumstantial evidence including the conduct 
of parties. It is not the nature of the right but the 
criminality involved in the determination of using 
force and the actions otherwise than in due course of 
law that determine the nature of an assembly. Even 
though the Muslims may have a right to prohibit the 
playing of music before a mosque they cannot enforce 
such prohibition by usiDg criminal force and attack¬ 
ing the processionists which beyond doubt constitute 
an offence of rioting. No question of self-defence 
arises. The common object is not to protect a right, 
but to enforce the same. They therefore constitute an 
unlawful assembly to enforce their right or supposed 
right. 3 Mys L J 237 : 2 Mys C Cr 194 : 18 Mys 
C C R 140, Rel. on. (’51) 55 Mys H C R 317. 


Sj. 141,142 and 146—Applicability - Rioting - 
U>nvfcHoa cannot be sustained unless it is proved 
that there was unlawful .usembly, and force was used 
and an offence Committed-Mere assembly of persons 

B) 1322 aWfUl assembly - AIR 1955 N U C (Madh 


1 i 1 r Un, M uI assembly—What constitutes - 

mAABW ! A 1 B 1961 M,s 571611 


wtJL 141,149 7 Free {, 'ght between two groups — 
Whether accused constructively responsible for 


of others. 


acts 


,! y.[ ree fi Bht between the party of the 
accused ° f the de , ceas “ D °° e of ‘ h ° 

< c "> » 


«.tTon“ l “ D ° ,awtlil ~ Tesl daermi. 




-S. 141—Unlawful assembly — Quarrel between 

two persons—Others taking sides later—It would not 
form unlawful assembly unless they had a precon¬ 
certed plan for prosecution of common object—la 
absence of proof conviction under S. 147 set aride. 
1957 M P C 138 : 1957 M P L J 111 : I L Pi (1956) 
Nag S99. 

-—S. 141—‘Unlawful assembly’—Magistrate declar¬ 
ing assembly uulawful and asking it to disperse — 
Failure to disperse — Offence. 

After an assembly is declared unlawful and asked 
to disperse, failure to do so is a sufficient indication of 
a behaviour from which it can justifiably be con¬ 
cluded that the persons assembled were members of 
unlawful assembly. When an authorised person like 
a Magistrate commands an assembly to disperse after 
declaring it to be unlawful, persons who are volun¬ 
tarily and deliberately remaining there in disobedi¬ 
ence to the proclamation, cannot be held to be 
neutrals or curiosity smitten spectator. 62 Punj L R 
37 : 1960 Cri LJ 646: AIR 1960 Punj 271 (274) 
(Pt C) (Pr 41). 

-Ss. 141 and 99 — Unlawful assembly — Applica¬ 
bility-Accused gathering in force, defending his 
possession. 

If the party of the accused are within their rights 
in peaceably occupying the field in dispute when it is 
lying vacant and preparing it for cultivation thev are 
entitled to resist bv force any attempt by the'rival 
claimants to the land to prevent them from doing so 
and in doing so the accused cannot be said to con¬ 
stitute unlawful assembly. It is no offence for a 
person who is acting within his rights to make pre. 
parations for resisting an invasion of those rights. 

in A m1l« he t r «' the .? ear c eS . t J po - lic e stati0Q is m °re than 
10 miles from the field, it cannot be said that the 

accused are not entitled to gather a force in the field 

° rd " A®, P ro ' ect tb eir rights rather than have re- 
course to the public authorities. 

.JV 0 ? 5 ! 4 ? re en,illed t0 use force a defence 
against criminal trespass by the opposite party in Z 

protecHn*g tlimnselvesVre only cr?minal V trespa^\hey 
(Pn8 , to‘l{) 8 (DB)! B 1354 FU ° I 232 (2M ’ 2351 




encourage violence are equally members nf Z"' 1 *® 

Lwtrit l f (l I ) U Cr ( i 1 ?. 6 ! ,, l5 1 | R !i R 12 £ f * B 

(27) (Pt D) (p r 11). L1 155 1 AIR 1961 Baj 24 


re* 


For an unlawful assembly, the minimum number 
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required is five. Thus where the evidence showed 
ithat eight persons were armed with lathis which 
they wielded and belaboured the deceased and when 
others went to the rescue ot the victim they were 
also beaten : 

Held, that there was no doubt that force or violence 
was used at the time of the occurrence. The fact that 
no external or internal injuries were found on the 
.person of the deceased at the time of the post mortem 
examination would not make the story about_ the 
belabouring of the deceased a mere myth. 1957 Cri 
.L J 11S7 : AIR 1957 Raj 331 (335) (Pt C) (Pr 13). 

-Ss. 141 and 146 — Applicability — There should 

•be definite finding that number of persons was five or 
more than five. AIR 1955 N U C (Raj) 5017. 

-Ss. 141 and 142 — Scope — Unlawful assembly— 

Spectators in the assembly are not guilty of rioting or 
of being members of unlawful assembly. AIR 1955 
•NUC (Raj) 10S0 (DB). 

3. Common object. 

-S. 141—Common object — Unlawful assembly— 

Object. 

Complainant and his party going armed with lathis 
pharsa and gandasa to field in dispute with intention 
•of harvesting crop sown by accused G and meeting 
.any resistance that might be ollered to them in their 
wrongful act — Subsequently accused G and his 
party going to field which was iu G’s possession and 
protesting against wrongfuljact of complainant’s party 
and stating that crop would not be allowed to be 
-taken by them—Fighting arising between two parties 
resulting in death ot one person and injuries to five 
persons on complainant's side and injuries to three 
persons on side of accused -Held it could not be said 
•that accused formed an unlawful assembly when 
their object was to save their property. See Penal 
Code (1800), S. 90. AIR 1955 NUC (All) 32S5 (DB). 

-Ss. 141,147 — Common object — Change over— 

Evidence. 

Change over of the common object could only be 
.establisned by evidence of the conduct of the details 
connected with the movement in the activity of the 
assembly. 1958 Andh L T S56. 

-S. 141 — Common object—Specific offences net 

proved — Common object if should be found to be 
non-existent. 

Merely beefuse the specific offences with which 
members of an unlawful assembly are charged are 
are not proved it does not mean that the common 
object of the unlawful assembly should be found to 
‘be non-existent. The acquittal based on the absence 
of proof regarding the overt acts attributed to an 
individual offender does ;not mean that the unlawful 
•assembly was not animated by a common object to 
commit some olfences. AIR 1955 NUC (Andh-Pra) 
•6009. 

-S. 141 (4)—Common object. 

Where a civil Court has declared the right of way 
with respect to a path in favour of the accused and 
against the complainant, the accused cannot be said 
to have the common object as described in S. 141 (4) 
if they debar the complainant any access to the path- 
wav. ILR (1953) 5 Assam 191 : 1954 Cri L J 358 i 
AIR 1954 Assam 57 (57) (Pr 4) (DB). 

-Ss. 141, 143, 441 and 447 — Common object— 

Unlawful assembly with intent to commit criminal 
•trespass—Intention—Proof. 

Where the gravamen of the two charges under 
Ss. 143 and 447, Penal Code of which the accused 
were convicted, was that the accused formed them¬ 
selves into an unlawful assembly with the common 
object of committing criminal trespass and actually 


committed criminal trespass by entering upon the 
land of the complainant by constructing huts thereon 
it is essentially necessary to see whether the evidence 
establishes the ingredients of S. 441, Penal Code. 

In order to constitute an offence of criminal tres¬ 
pass under the first part of S. 441 there must be entry 
upon property in possession of another with intent to 
commit an offence or to intimidate, insult or anuoy 
the person in possession of the property. 

It is necessary in a case of this kind to examine the 
evidence relative to the state of mind of the person 
who is alleged to have committed the olfence, and it 
would be utterly wrong to rely on the result The 
resultant annoyance or insult felt by the complainant 
is a wholly irrelevant consideration in a charge under 
S. 441. 

If the evidence is insufficient to prove the substantive 
charge of criminal trespass it will be extremely diffi¬ 
cult to hold that the accused were members of an 
ui lawful assembly the only common object of which 
was to commit the offence of criminal trespass; as an 
abstract proposition of law it might not be inconceiv¬ 
able that some persons might form themselves into an 
unlawful assembly for the purpose of committing an 
offence of criminal trespass although no actual offence 
of trespass was committed; but then that would be a 
pasition very much divorced from the realities of the 
situation. 1955 Cri LJ 1338 :1 L R (1957) 1 Cal 
518 : AIR 1955 Cal 515 (516) (Prs 9 to 11, 13). 

-S. 141 —Common object — Unlawful assembly 

beating deceased -Another batch joining it aud beat¬ 
ing deceased — Members of the second batch can be 
said to have joined unlawful assembly with the same 
common intention. AIR 1935 NUC (Cal) 2931 
(DB). 

-S. 141 — 'Common object' — How to be deter¬ 
mined. 

The common object has to be determined with re¬ 
ference to the evidence in each particular case. The 
nature of the weapons used orthe injury indicted may 
be a guide in deciding the common object, but it is 
not decisive. No hard and fast rule can be laid 
down. 1900 Ker L T 965. 

-S. 141—Common object—Proof. 

It is not possible for the prosecution to prove what 
was in the minds of the persons assembled. That can 
only be inferred by the subsequent conduct of the 
assembly. It is not necessary to prove that there was 
a previous concert regarding the common object. 
The common object can be even alter the original 
assembly was formed. 

When the Magistrate asked the crowd to disperse 
they refused and continued to be there and began to 
pelt stones and create obstruction and cause mis¬ 
chief. 

Held, that the assembly had fhe common object 
mentioned in section 141, first, third, fourth and fifth. 
1962 (2) Cr L J 147 (154) (Pt D) (Pr 30) (Manipur). 

-S. 141—Proof of common object. 

Existence of a common unlawful object is a requi¬ 
site for an unlawful assembly under the Code and 
unless there is proof of an agreement amongst per¬ 
sons to do anything or a plan to carry out a design, 
and if this is not possible unless .it is shown that an 
inference in support of it can reasonably be drawn 
from the relations, acts and -.conducts of the parties, 
persons cannot be constructively made liable for 
other's acts. 

From the mere fact of all or some of the accused 
being found at the scene of the occurrence at tho 
time when the deceased was injured, it cannot be 
inferred that they were members of an unlawful 
assembly. Nor is it reasonable to assume from the 
acts themselves that the persons present had a com- 
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mon object to commit them and that they were com¬ 
mitted in pursuance of a common object. AIK ly-o 
Mad 309 (2), Rel. on. 

Where it is staled in the judgment that the attack 
was not pre-concerted and there was no arrangement 
by accused to meet at the spot to murder the deceas- 
ed, the accused cannot have been members of an 
unlawful assembly if no other object suggested.^ 32 
Mys L J 83 :1 L R (1953) Mys 69 : 1953 Cri L I 
1001 : 1953 All W R (Sup) 78 : AIR 1953 Mys 41 
(42) (Pt B) (Pr 4) (DB). 

-S. 141—Common object—Proof. 

In order to prove common object it is necessary to 
establish a connection between those who take active 
part in a riot and those who merely utter some words 
intended to provide encouragement. This can only 
be done by showing that the former became aware 
of what the latter said. 1951 Nag L J 163 : 52 Cri 
L J 813 ; ILR (1951) Nag 45 : AIR 1951 Nag 47 (I) 
(47) (Pt A) (Pr 4). 

-S. 141—Common object. 

To constitute an unlawful assembly, the common 
object of the assembly must bean immediate one to 
be carried into effect forthwith. If a certain number 
of people meet merely to arrange a plan for some 
future action, on an uncertain event taking place, it 
cannot be said that they had assembled to carry out 
some plan forthwith. There should be some present 
and immediate purpose of carrying into effect the 
common object. If five or more persons meet for 
deliberations only or to arrange some plans for future 
action which may be brought into effect individually 
and not necessarily jointly, that would not '.constitute 
an unlawful assembly. AIR 1925 Rang 320, Rel. on. 
AIR 1954 Pat 194 (195) (Pt A) (Pr 4) (DB). 

—S. 141 — ‘Common object’ — What constitutes — 
Inference—Factors to be considered. 

If a few individuals were to take it into their head 
to damage the trellis or to throw brickbats on mem¬ 
bers ot the police force, their individual action could 
not be confused with the common object of the per¬ 
sons composing the assembly. In order to determine 
common object of the assembly, circumstances of 
the case, the attitude and deportment of the persons 
assembled very often furnish key to their mental 
bent. A person who encourages, or promotes, or 
takes part in rioting, whether by words, signs or 
gestures, or even Iby wearing the badge or ensign of 
the rioters becomes a rioter, for in this case all are 
deemed principals. On the other hand, a mere pre¬ 
face without encouragement is not enough to esta- 
^ , fD h , < k r i? I 5 aI, J y '.? 2 Pun i L R 37 • ^60 Cr L J 646 , 

AIR I960 Punj 271 (274) (Pt B) (Pr 40). 

\ 4 } ~ Common object - Time of forming un- 
lawful intent—Belevanrv. 


PENAL CODE (I860). S. 141, Note 3 

After a quarrel at village J with A's wife and son 
the accused persons, six in number and armed witn 
various weapons started together towards another 
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various t 

village where A had gone. A, having been informed 
of the incident at J, also started towards J, with some 
of his relations. On the way the head of the accused 
party threw a challenge to A and began beating him. 
Other accused persons also followed suit and caused 
injuries to A and his men of whom one died im¬ 
mediately. 

Held, (i) that the conduct of the accused proved 
that they had come with the common object ot be- 
labouring A and anybody who came to intervene on 
his behalf, (ii) that it was certainly an unlawful com- 
mon object and the assembly was therefore an unlaw¬ 
ful assembly. As violence was committed, the offence 
fell under S. 148, Penal Code, (iii) that at apy rate 
this unlawful common object haa developed when 
one of the accused threw out a challenge to A and 
soon indulged in beating him and the other accused 
persons also followed suit and gave beating to A and 
other members of his party, (iv) that numerous bodi¬ 
ly injuries resulting in death of one were delibera¬ 
tely caused indiscriminately without caring for the 
consequences. As however it was doubtful as to 
which of the accused actually caused the fatal injury, 
any one of them could not be convicted under S. 302 
pure and simple. But since four persons took part in 
beating the deceased they could be held guilty of of¬ 
fence under S. 302 by virtue of S. 149, Penal Code, 
(v) that S. 149 applies not only to offences actually 
committed in pursuance of the common object but 
also to offences that members of the assembly know 
are likely to be committed. AIR 1956 S C 513 and 
AIR 1950 S C 241, Relied on. 1958 Cr L J 1232 : ILR 
(1957) 7 Raj 997 j AIR 1958 Raf 226 (232 to 235) 
(Pt B) (Prs 20, 21, 24, 25. 27) DB). 

-S. 141 — 'Common object*. 

Where the evidence on record showed that there 
was bad blood between the Ahirs of the village and 
the Chamars who claimed to break banjar, that the 
accused came armed with lathis and began belabour¬ 
ing the deceased and his son who wanted to rescue 
his father and that the Ahirs out-numbered the 
Chamars i 

Held, that there was common object of teaching 
the Chamars a lesson for the audacity to claim to 
break the banjar and the accused were rightly con¬ 
victed under S. 147, Penal Code. They might also 
having been convicted at least undtr S. 323, Penal 
Code read with S. 149, Penal Code but simply be¬ 
cause they have not been so convicted, it does not 
mean that they should be acquitted of the offence of 

ffifp,"FHpfl0) Cri L j 1187 ' AIR 1857 R “' 331 

S,. 141 and 142—Unlawful assembly—Evidence. 

Villagers numbering about 1200 men gathering to 
consider and deliberate ways and means to check 
menace from nearby settlement of criminal tribes - 
Police officers also inviled to gathering - Villagers 

nf^iniL W th ln C ^ S T Few mernbers advocating use 

hild did nJ h \ m l 0rity °P.P? sin 8 it - These facts 
held did not make the assembly an unlawful one — 

g A S L the Tf !t ! n 8 was 8t stage of deliberation It 
fn be Sa t that they bad any common object 

8c of lD , ? d6r t0 L , find out common ob- 

nnt V . lw ful assembly at the beginning: it is 

Tm «£Si k* ate method t0 <ake the actual ofence 
committed by certain persons in the course of riot at 

v t ef^Vr ^riadi! 0 “T tb T fr0m ^at s^h actU 

Ao originally part of the common object of 

the whole assembly. AIR 1955 NUC (Raj) 10S0 (DB). 
S. 141—Common object. 

should. k2 ly in 8 red,en t necessary is that the object 
should be common to the persons who composed the 
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assembly, tbat is to say, they should all be aware of 
it and concur in it. There must also be some present 
and immediate purpose of carrying into effect the 
common object. 

The common object of the unlawful assembly has 
to be considered with reference to what transpired 
on the date of the occurrence. 1953 Cri L J 1301 : 
AIR 1953 Trav-Co 275 (277, 280) (Pt A) (Prs 8, 15) 
(DB). 

4. Common object and same or similar 
object — Distinction. 

-S. 141 — Scope — Common object and similar 

object — Distinction pointed out. See Penal Code 
(I860), S. 34. 1960 Cri L J 1329 : AIR 1960 Guj 13 
(DB). 

- S. 141 — Common object — Same object. 

The same object is not necessarily a common ob. 
iect, but it becomes so only when it is known to and 
shared by all having it. 1951 Nag L J 163 :1 L R 
(1951) Nag 45: AIR 1951 Nag 47 (1) (47) (Pt B) 
(Pr 5 >- 

5. Clauses fourth and fifth. 

3-Ss. 141,146 and 96 — Vindication of rights by 

use of force. 

If a party is forced to maintain or defend his rights 
it cannot be said that he was determined to vindicate 
his rights by show or use of force. Kapildas Singh v. 
The King, 1950 Mad W N (Cri) 83 : 1950 Raj L W 
62 : 19511 Mad YV N 327 : 63 Mad L \V 501 : ILR 29 
Pat 391: 51 Cri L J 1057:1949 FCR 834:1950 
S C J 143 : 52 Bom L R 512 s AIR 1950 F C 80 (81) 
(Pt D) (Pr 10). 

-Ss. 141, 97, 14S, 149 and 326 — Accused more 

than 4 armed with deadly weapons trying to enforce 
their disputed right to usufruct of mango trees — 
Incident resulting in simple injuries and grievous 
hurt resulting in death of person — No physical resis¬ 
tance encountered by accused—Offence of which ac¬ 
cused were guilty — Accused held not entitled to 
Right of private defence — Accused held constituted 
themselves into unlawful assembly and every one of 
them would be guilty not only under S. 148 but also 
under S. 326 read with S. 149. See Penal Code (1860), 
S. 97. 1961 (1) Cri L J 403 » AIR 196L Mys 74 (DB). 

-S. 141, Cl. 4 —‘Enforce any right or supposed 

right*— Meaning of—Act done in defending or main¬ 
taining right already in enjoyment of person — Not 
covered by Cl. (4). 

The use of the terms ‘any right* or ‘supposed right, 
in S. 141, Cl. (4) does not indicate any difference or 
distinction in the application of the section depend¬ 
ing upon the actual existence of a right and the sup- 
pased existence of that right. Whether that right 
exists or is merely supposed to exist, the essence of 
the fourth clause of S. 141 is the use or show of cri¬ 
minal force to enforce that right. The expression 
'enforce a right* implies the existence of two persons 
—the person who enforces it and the person against 
whom it is enforced. Such a situation can arise when 
the property over which, or the subject in respect of 
which, the right is sought to be enforced, is not in 
the possession of the person trying to enforce that 
right. The import of the phrase used in the section, 
relates to an act done in furtherance of any right or 
claim of right and not to an act done in defending 
or maintaining the right already in the enjoyment of 
the person. 1961 (1; Cri L J 403 : 38 Mys L J 995 i 
ILR (1960) Mys 1126 i AIR 1961 Mys 74 (81) (Pt D) 
(Pr 52) (DB). 

-S. 141 (fifthly), 142, ;143, 148 - ‘Unlawful as¬ 
sembly’— Ingredients. 

An agreement reached between the Hindus and 
Muslims of a place whereby the Muslims agreed not 


to object to processions being taken out with music 
in front of a mosque on a high-way on occasions of 
national festivals cannot have the effect of a decree of 
Court or an award of arbitrators defining and declar¬ 
ing the rights of the parties. 38 Mys L J 293 and 
A I R 1925 P C 36 and A I R 1944 P C 33, Rel. on. 

Such an agreement will not give any right to the 
members of the Muslim Community to prevent the 
processionists to proceed along the mosque on the 
public highway with music. By such obstruction the 
persons would constitute themselves an unlawful 
assembly within the meaning of S. 141 (fifthly). 1961 
(1) Cri Lj 291: 38 Mys L J 1039:1962 Mad LJ 
(Cri) 55 : ILR (i960) Mys 1238 : A I R 1961 Mys 57 
(61) (Pt A) (Prs 21, 22) (DB). 

-Ss. 141, 149, 341—Applicability — Accused pre¬ 
venting processionists from proceeding along mosque 
on public high-way with music—Accused held guilty 
under S 341 read with S. 149 — Rut in view of the 
general nature of the incident itself and in view of 
the fact that the accused would be liable to punish¬ 
ment by virtue of S. 149 held it will be more proper 
and more logical not to record a separate conviction 
against these accused in respect of individual acts 
under S 341. 1961 (1) Cri L I 291:38 Mys L J 
1039: 1962 Mad L J (Cri) 55: ILR (1960) Mys 1238: 
AIR 1961 Mys 57 (62) (Pt C) (Pr 39) (DB). 

-Ss. 141, Fourth and fifth — ‘Enforcing right’ — 

\\ r hat amounts to. 

Where the Civil Court decree had declared the 
right of the accused party to erect a bund on the 
junction of two plots, and there was nothing to 
prevent them from doing so, it cannot be said that 
the action of the accused in going to the spot to erect 
a bund was illegal. There could be no question of 
their enforcing any right within the meaning of 
Cl. (4) or (5) of S. 141, Penal Code. 1959 Pat L K 
12 : 1959 B L J R 272. 

-S. 141, Fourth and fifth — ‘To enforce any right 

or supposed right' in Cl. (4)—Assault with a view to 
defend one’s right in property—Offence. 

When people go to defend their rights, that cannot 
be described as enforcing any right or supposed 
right. In the Cl. (5) of S. 141, Penal Code, nothing 
has been mentioned about defending one's right. In 
other words, if a person defends nis right it is not 
considered to be illegal lor the purposes of unlawful 
assembly. Where a person is forced to maintain or 
defend his right, he cannot, when charged with an 
offence under S. 147, Penal Code, be said to have 
committed any illegal act. There is a difference bet¬ 
ween ‘forced to maintain or defend* any right and ‘to 
enforce any right or supposed right. What S. 141» 
Penal Code, prohibits is enforcing any right or sup¬ 
posed right and not maintaining or defending one’s 
right. The common object of the assembly mav be 
to assault. But every assault is not illegal. If the 
assault takes place in order to defend one’s right or 
maintain one's right, then such an assault by itself 
cannot be said to be illegal. A I R 1950 F C 80, Rel. 
on. 1957 B L J R 442 : 1957 Pat L R 156 : 1958 Cri 
L J 1215 : A I R 1958 Pat 492 (493) (Pt A) (Pr 3). 

-S. 141 — Party claiming possession attacked by 

party in possession—Determination to fight—Offence 
—Plea of self-defence—Sustainability—Ss. 97, 98 and 
99. 1958 Raj L W 505. 

6. Charge. 

-S. 141 — Charge against five persons — Three of 

them acquitted charge against remaining accused 
will not tail if the Court on evidence before it comes 
to conclusion that there were other members of un¬ 
lawful assembly and the number was more than five. 
See Penal Code (1860), S. 143. 1965 (2) Cri L J 613 t 
A I R 1965 Assam 86. 


93 


PENAL CODE (I860), S. 141, Note 6 


-—Ss. 141,143, 153A and 228—Unlawful assembly 
— Common object — Charge not suifficieot to give 
notice to accused of alleged common object — Con¬ 
viction under S. 143, Penal Code cannot stand. 

Under S. 141, the common object must be one of 
those mentioned in that section. Disturbance of 
Court's word or public tranquillity may be covered 
by third common object mentioned in S. 141 namely 
to commit any mischief or criminal trespass or other 
offence. Mere disturbance of court's work does not 
amount to an offence uoder S. 228 nor does mere 
disturbance of public tranquillity amount to an 
offence under S. 153A. Where it was merely the trial 
Court’s inference that the common object of the ac¬ 
cused persons was to commit offences under Ss. 153X 
and 228 but the charges were not framed in such a 
manner as to give sufficient notice to them that their 
common object was to commit those offences, nor 
was there any evidence that such was their common 
object the charges must be held defective and convic¬ 
tion under S. 143 cannot stand. 1956 B L J R 652. 

7. Explanation. 

•—S. 141, Explanation — Assembly lawful at in¬ 
ception—Common object—S. 34. 

An assembly which was lawful when it assembled 
can become unlawful subsequently. That is the 
Explanation to S. 141. Previous concert is not neces¬ 
sary. The common object required by S. 141, differs 
trom the common intention required by S. 34 in this 
respect. 

An assembly which was lawful at its inception held 
became unlawful the moment one of them called on 
others to assault a member of the other party and 
they in response to his invitation, started to chase the 
member of the other party who was running away. 

Bihar - 1954 Cri L J 1706 : A I R 
19o4 S C 6o7 (659) (Pt B) (Prs 6, 7). 

S. 141 — Applicability — Persons assembled in 


exercise of right of private defence of property — 
, d ?| s “° tBe ° on,e unlawful. See Penal Co He 

(DB) ' S ' 149 ' 1954 Cr L J 1710 : AIR 1954 AI1 771 
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sons. If there are not 5 or more persons initially, and 
others join later, it would not form an unlawful 
assembly unless they had a pre-concerted plan for 
prosecution of a common object. A f K J955 S C 210, 
Bel. on. 1957 M P C 138 : 1957 M P L J 111 s I L R 
(1956) Nag 899. 

--S. 141, Explanation-An assembly lawful in the 

beginning if may become unlawful at a later stage— 
Conviction in such a case when proper. 

An assembly lawful iu the beginning may become 
unlawful at a later stage and the common object 
which m3y not have been present in the initial stage 
may be formed at a later stage. In all such cases the 
question whether the conviction is proper or not 
would turn upon whether the charge laid against the 
accused give sufficient notice of the facts constituting 
the offence. I L R (1952) Cut 219. h 

SECTION 142 

•—; 9s -. 14 V 4 *- 143 < 145. 146, 147, 14S and 

149-Unlawful assembly-\\ hether person is member 
n J 1 ncflm assembly — Tests indicated. See Penal 

S°C 202 890 ’ S ’ 14L 1965 (l> Cr ‘ L J 226 : AIR 1965 

• Ss. 142 141 and 146-Mere presence of person, 
does not make him member of unlawful assembly- 

, iRflrnQ 6 ra u, {&“f. lu .? °. f ‘“d'cated. See Penal Code 
(1860), S. 141.1956 Cri L J 345 i AIR 1956 S C 181. 

—S. 142—•*Continues”-Means physical presence m 

166 (DB) f UnIawfuI assemb ly- AIR 1955 N U C (All) 

IodicaHonsT" WWhd,tWil fr ° m UD,awful assemb ly - 

Withdrawal of a member from the unlawful as- 

SeiD M y u Ca “r u 9 eitber actual and voluntary, which 
would be if he removes himself from the assembly 
and goes away, clearly indicating that he is adverse to 
taking any further part in the incident. If a member 

nle thSnd h asse , mbly >s not able to walk away 
like this and has perforce to remain on the spot either 

because he is so injured that he cannot remove him 

self or because he is held up by others, he may still 

continue to be a member of the unlawful assembly if 

I be oommon object of the assembly subse- 

?n !nel ° a h,S be,D * ® ade helpless. He can, however 
id such a position disavow his sharp in i ever * 

noi e s C ha by .h Xpre K SSi0nS ’ leaviag D0 dou ht that‘he'd'id 
not share the object any more. If he is n Un »nlki * 

lawful assembly. 1950 All L J 24(f * r.° J J h , 

1950 All 418*<42o/ (ft BmWsHDB) 2 AU 141! AIR 
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-Ss. 142 and 149—Applicability — Mere presence 

of person in assembly does not make him member of 
unlawful assembly—Evidence required—Nature of. 

Mere presence in an assembly does not make a 
person a member of aD unlawful assembly unless it 
is shown that he had done something or omitted to 
do something which would make him a member of 
an unlawful assembly. It is therefore necessary for 
the prosecution to lead evidence pointing to the con¬ 
clusion that all the accused had done or been com¬ 
mitting some overt act in prosecution of the common 
object of the unlawful assembly. The omnibus evi¬ 
dence in general terms to the effect that ail these per¬ 
sons and many more were the miscreants and were 
armed with deadly weapons, like guns, spears, axes, 
lathis, has to be very closely scrutinised in order to 
eliminate all chances of false or mistaken implication. 
1956 Cri L 1 345 : AIR 1956 S C 181, Rel. on. 28 Cut 
L T 435 s I L R (1962) Cut 661: 1964 (1) Cri L J 114 
(Orissa). 

— Ss. 142 and 147—Applicability—‘Member of un¬ 
lawful assembly’—Who is. 

Where the entry of the police party into a Math for 
search of arms and arrest of some inmates of the 
Math was not authorised by law, the police party 
cannot be held to have acted in due discharge of 
their duties and under process of law and conse¬ 
quently resistance to their action to attempt to arrest 
or to seize the property cannot be an illegal act so as 
to make the members resisting members of an un¬ 
lawful assembly. 23 Cut L T 88 : 1957 Cri L J 769 : 
AIR 1957 Orissa 130 (145) (Pt L) (Pr 39) (DB). 

-S. 142—Member of unlawful assembly — Specta¬ 
tors in the assembly are not guilty of rioting or of 
being members of unlawful assembly. See Penal Code 
(I860), S. 141. AIR 1955 N U C (Raj) 1080 (DB). 

-Ss. 142 and 141—Unlawful assembly—Evidence. 

Villagers numbering about 1200 men gathering to 
consider and deliberate ways and means to check 
menace from nearby settlement of criminal tribes— 
Police officers also invited to gathering — Villagers 
coming with sticks—Few membersladvocating use of 
violence while majority opposing it—These facts held 
did not make the assembly an unlawful one—So long 
as the meeting was at stage of deliberation it could 
not be said that they had any commomobject in their 
view — In order to find out the common object of an 
unlawful assembly at the beginning, it is not a legiti¬ 
mate method to take the actual offence commiltea by 
certain persons in the course of riot at the later stage 
and to inler therefrom that such activities were 
originally part of the common object of the whole 
assembly. AIR 1955 N U C (Raj) 1080. 

-S. 142 — Offences committed by unlawful as¬ 
sembly — Mere presence of accused — Constructive 
liability. 

The accused cannot be held liable on the ground 
of constructive responsibility for offence committed 
by members of unlawful assembly merely because he 
was found at the scenes where the offences were com¬ 
mitted his mere presence may be as an onlooker and 
there is no jurisdiction for saddling him with con¬ 
structive liability. 1951 Ker L T 451 : 1954 Cri L J 
684 i AIR 1954 TravCo 253 (254) (Pr 1) (DB). 

SECTION 143 

-Ss. 143, 147, 323, 97, 99 — Illegal attachment of 

f Toperty — Judgment-debtor is not entitled to take it 
rom the enclosure, where the sapurdar had kept it— 
There is no right of self-defence. See Penal Code 
(I860), S. 147. 1960 Cri L J 1040 s AIR 1960 All 
453. 

—S. 143 — Accused jointly tried by Magistrate for 
offences under Ss. 143, 447 and 500, Penal Code — 


Case cannot be said to be cognizable by a Panchayatf 
Adalat unless all the offences were cognizable by 
it — Offence under S. 143, Penal Code, not being 
cognizable by it. S. 55 did not apply and therefore 
tried ov Magistrate was not illegal. See Panchayats— 
U. P. Panchayat Raj Act (26 of H947), S. 55. AIR 
1952 All 431. 

-S. 143—Conviction for being members of unlaw¬ 
ful assembly—Common object must he set out in the 
charge and oroved beyond reasonable doubt. 1958 
Andh L T 856. 

-Ss. 143, 141 and 149 — Charge against five 

persons—Three of them acquitted—Whether charge 
against remaining accused fails. 

Where five persons are charged under S. 143/147, 
I. P. C. and two of them are convicted still the 
charge will not fail if the Court on the evidence 
before it comes to the conclusion that there were 
other members of the unlawful assembly and the 
number was more than five. AIR 1963 S C 174, Foil. 
ILR (1963) 15 Assam 461 : 1965 (2) Cri L J 613 : 
AIR 1965 Assam 86 (87) (Pr 4). 

-S. 143—Separate conviction and sentences. 

Held, that the act of using force or violence essen¬ 
tial to convert the offence under S. 143 into an- 
offence under S. 147 itself converted the offence 
under S. 143 into that under S. 325/149 — As two- 
offences under S. 147 and S. 325/149 were held to 
have been committed by same acts, accused were 
not liable to be punished with punishment for more 
than one of such offences. See Penal Code (180O) r 
S. 71. 1955 Cri L J 1033 * AIR 1955 Bhopal 9. 

-S. 143 — Complaint in respect of offences under 

S. 117 read with Ss. 143 ana 188, Penal Code — 
Compliance — Held, that the endorsement of District 
Magistrate at bottom of complaint contained alt 
ingredients ot S. 4 (1) (h). Criminal P. C.—Hence it 
was sufficient compliance of S. 195(1) (a), Criminal 
P. C. See Criminal P. C. (1898), S. 195(1) (a). 1957 
Nag L J 63. 

-S. 143—Applicability — Persons assembled more 

than five—Instigation to resist not only order under 
S. 144 Criminal P. C. but to overawe Government 
or public servants engaged in task of maintaining 
law and order — Held, that all the three accused 
were guilty of under S. 117 read with S. 143, I. P. C# 
See Penal Code (1560), S. 117. 1957 Nag L J 63. 

-S. 143—Attack by persons not recognised—Trial 

and conviction—Considerations. 

It is undoubtedly true that if an attack is made by 
persons who are not recognised there is often a 
chance of somebody who did not take part in tho 
assault being falsely implicated. The decision whe¬ 
ther an accused persou has been falsely implicated or 
not has to be made by the Court on careful scrutiny 
of the evidence and on a consideration of all the 
circumstances. 63 Cal W N 454 : 1959 All W R 
(Sup)72 i 1959 All Cri R 338 t 1959 Cri L J 318 i 
ILR (1960) 1 Cal 13 i AIR 1959 Cal 176 (177) (Pt A) 
(Pr 7) (DB). 

-S. 143 — Ten persons charged — Six acquitted— 

Remaining four—If can be convicted. 

Where the accused charged under S. 143 wer* 1® 
in number, and the charge which they were called 
upon to meet mentioned only 10 named persons as 
having been members of the unlawful assembly, and 
six of the accused were acquitted, the remaining four 
cannot be said to have been members of an unlawful 
assembly and their conviction under S. 143 cannot 
stand. The fact that the prosecution evidence showed 
that there were many more persons than the 10 mem- 
tioned in the charge who participated in the crime is 
immaterial. 1958 All W R (Sup) 98 : 1958 All Cr B 
326 : 62 Cal W N 500. 
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__Ss. 143. 141. 441 and 447 — Offeoce under first 

part of S. 141 — Essentials to be proved — Intention 
must be proved — Charges under Si. 143 and 447 — 
Evidence must establisn ingredients of S. 44 L 
Evidence of state of mind has to be examined -- 
Annoyance or insult felt by complainant is wholly 
irrelevant consideration in charge under S. 441. See 
Penal Code (1860). S. 141. 1955 Cri L J 1338 ; UR 
1955 Cal 515. 


-S. 143—Charge under—Basis of—Annoyance to 

policemen — (Criminal P. C. (1898), 8. 210 and 
S. 254). 

Causing of annoyance to policemen cannot be made 
the foundation of a charge of unlawful asembly 
under S. 143, PeDal Code. When there is no allega¬ 
tion that the petitioners had formed themselves into 
a procession or assembly of five or more persons or 
that they were holding a meeting or doing anything 
which the terms of the order made under S. 144, 
Criminal P. C. forbade, the charge under S. 143, 
Penal Code cannot be maintained. 59 Cal VV N 999 r 
ILR (1957) 2 Cal 351 1 1955 Cri L J 1336 : AIR 1955 
Cal 513 (513) (Pt A) (Pr 10). 

-Ss. 143, 426 — Persons more than five, moving 

about iu demonstration and shouting slogans —Eng¬ 
lish signboards—Some of them tarring the boards and 
writing new legends on them — Those who do not 
actually do this but only stood by aud formed a part 
of demonstrating assembly held also guilty under 
S. 143 read with S. 428 — Boards suffer decrease in 
utility by substituting English legends — Utility for 
the purposes of S. 425 is utility as conceived by the 
owner and not utility as conceived by the accused. 
1961 Jab L J 1243 : 1962 M P L J 822 : 1962 (2) 
Cri L J 692 (Madh Pra). 

7 “Ss. 143, 71 and 447 — Unlawful assembly — 
Common object to commit criminal trespass - Crimi¬ 
nal trespass committed — Convictiou under Ss. 143 
and 447 both - Not illegal. See Penal Code (I860), 
S, 71. 1962 (1) Cri L J 618 i AIR 1902 Manipur 23. 


-Ss. 143 and 188 — Conviction — Validity order 
under S. 144, Criminal P. C. — Disobedience of — 
obouting of slogans causing annoyance to Magistrate 
and police going to preserve law and order — Con¬ 
viction under S. 188 valid. 

Held, on evidence (i) that the conviction under 
5.143 on the ground that the petitioners were mem- 
bers of the unlawful assembly of more than 5 was 
wrong, as they were arrested only for shouting 
slogans and the first petitioner in particular for delu 
vering the speech; (li) that there was a disobedience 
duly promulgated by the District Magistrate; 
(UJ) that the Magistrate and the police were engaged 
in their legitimate duties and if in the midst of such 

ntt aunOy f an . C0 cau , sed t0 them b V su °h dis- 
tinner^ 6 °M awful order on the part of the peti. 
If S 188 Y° p ul “ cjrtrid ]y come within the purview 

under s' 188 * PpVSf 0 CODvi £ ,ion . of ‘he petitioners 
ATRlflfn . 1 P -o C n 0d ^ was the,efore quite correct. 
(Manipur), “ ’ ' St 1962 U) Cri L J 827 

HhSi. 143, 145,1 ® 8 ~p on stituh'on of India, Art. 228 
l if a ^ eas corpus—Petitioners bolding meeting peace 
fuliy m order to vindicate their pu&lic right und« 

STO S rT Co , n ^ tion Act - Order'on analogy 
of S i44, Criminal P. C„ passed - Order held iS 

—Detention ^ nder r - Ss - l43 - 145 and 188 

S laarc *^ ld il,egal “ (Criminal P. C. (1898) 

CraJ'l® “• 19 “ 


me n t'o 1 f 4 ^1 S ?. 0pe “ UnIaw{ul ^embly - Ascertain 

SSSSSSSSSS 


(1860), S. 143 

S. 149. (1965) 1 Law Rep 714: 1966 Cri L J 223 
(M>s). 

■-Ss. 143, 141 (fifthly), 142, 148 — Unlawful 

assembly—What coostitnces—Hindu Muslim factions- 
— Agreement as to right to take procesbiou with 
music in front of mosque on public highway — Such 
an agreement will not give any right to members of 
the Muslim Community to prevent processionists tc 
proceed along the mosque on public highway with 
music—By such obstruction the persons would con¬ 
stitute themselves an unlawful assembly within the 
meaning of S. 14L (fifthly). See Pennl Code (I860), 
S. 141 (fifthly). 1961(1) Cri L J £91: AIR 1961 
Mys 57 (DB). 

-S. 143—Unlawful assembly—Test for determina¬ 
tion indicated. See Penal Code (1S60), S. 141. (1950) 
55 Mys H C R 317. 

-S, 143 — Prosecution under S. 143 for preventing 

complainant from catching fish from tank taken by 
him on lease, permitted to be withdrawn as the tank 
the only source of drinking water to persons in 
locality — Held there was proper exercise of discre¬ 
tion on part of trial Court. See Criminal P. C. (1848), 
S. 494. 1961 (1) Cri L J 693 (Orissa). 


-Ss. 143 and 379 — Removal of crops — Question 

for consideration. 

In a prosecution under Ss. 143 and 379 for remov¬ 
ing the paddy crops from the land possession of- 
which was in dispute, the main question for consi¬ 
deration by a criminal Court is whether the prosecu¬ 
tion has established beyond reasonable doubt that 
the complainant had raised the crops on the disputed 
land. 

Where both the lower Courts believed, the prose¬ 
cution evidence and disbelieved the defence evidence- 
the High Court will uot interfere with the concurrent 
findings on the question as to who grew the crops on 
the disputed land. ILR (1956) Cut 241 : 22 Cut L T 
247 : 1956 Cri L J 1421 1 AIR 1956 Orissa 212 (213h 
(Pt A) (Pr 4 ). 

“ 8s * 143 and 379 — Evidence — Dishonest inten* 

t'on not proyed-Accused entitled to benefit of doubt 

— (Criminal P. C. (1898). Ss. 290, 367) - (Evidence- 
Act (1872). Ss. 3, 5, 14 and 15). viaence- 

Wharo in a t ,ial of 34 persons under Ss. 143 and 
379, Penal Code on allegations that they formed an 

SSi 1 . ass ^ mbl ‘y W'th a common object of commit- 
ting theft and committed theft by cutting and remov¬ 
ing paddy crops from the lauds, it was found that the 
flan <k was in dispute and that accused 
15 to 34 being labourers merely obeyed the orders of 

1 aDd that l £ ere was n0 evidence to show 
that they were aware of any previous quarrel and of 
the person who grew the crops, nor was there evi- 

df"h?nS,‘totea*ioA* y ^ 8 ° n “ ,h * fie,Js 


(PtD) (Pr 10). 
each accused not considered individually - iLh 

ETiSSfff ,rKh t 


notice to accused of alleged* common^h* l t0 , give 
victlon under S 143 Kl °“ ob,ect ~ C °d- 
Penal Code (I860), S. 141. 1950 B Lj ^ 


set 

plaint under S. 195 (1) ( a ), Criminal P C i H e c ?n. 
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he convicted under S. 143, Penil Code without such 
complaint. See Criminal P. C. (1S9S), S. 195 (1) (a). 
I960 Cri L J 9S7 : AIR 1960 Punj 356. 

-S. 143 — Sentence. 

When the attitude otthe accused, convicted under 

S. 143. Penal Code was that of truculence at the 
time of the commission of the oifence and of recalci¬ 
trance during the trial, the sentence of two months 1 
imprisonment and a fine of Rs. 50, on each accused 
cannot he deemed excessive. 62 Punj L R 73 : 1960 
Cri L J 9S7 1 AIR 1960 Punj 356 (357) (Pt B) (Pr 10). 

-S. 143 — Charge under Ss. 143 and 447. Penal 

Code and S. 24, Cattle Trespass Act — Conviction 
under S. 426, Penal Code held had — Case not cover¬ 
ed by S. 238 (2). See Criminal P. C. (1898), S. 238(1). 

1963 (2) Cri L J 112 (Tripura). 

SECTION 144 


_Ss. 144, 146, 148, 324, 99 read with S. 34 - 

Rioting and Unlawful assembly - Private defence— 
Dispute regarding possession — Use of force by 
accused as lawful owner of land to vacate trespass 
resulting in injuries — Conviction of accused for 
rioting and unlawful assembly — Validity. 

Where the victims committed trespass on the land 
in possession of accused, and the latter used force, to 
eject the trespasser which resulted in injuries to the 
victims, one of whom died later due to a different 
cause, and the accused were convicted lor rioting 
and unlawful assembly on the grounds that there was 
no standing crop on the land which could have been 
disturbed by the trespassers and the accused could 
have approached the authorities for ejecting the 


trespassers. 

Held, that the accused were as lawful owners of 
land, only maintaining their possession and not en¬ 
forcing any right. They had the right to eject the 
trespassers from the land. Though no crop was stand¬ 
ing on the land, the accused had to maintain their 
lawful possession and could use force to eject the 
trespassers since it was not possible to get the help of 
authorities in time. Further, the death of deceased 
was not due any injuries received during the fight but 
due to different cause, as proved by medical evidence. 
Hence, the accused had the right to use force to 
eject the trespassers to maintain their possession and 
the force used by them was not excessive and hence, 
thev could not be convicted for the offences. 1931 
Mad WN 646; 1934 Mad W N 43; 1935 Mad WN 
1 U 0 . 1942 Mad W N 42; AIR 1917 Mad 002 (2); AIR 

1934 All 820;AIR 1938Lah0O; AIR 1930Lah 314; AIR 
1945 Pat 233; AIR 1938 Pat 518; AIR 1963 S C 012; 

1935 A C 462; AIR 1937 Rang 83; AIR 1941 All 402; 
AIR 1902 S C 005, Rel. on. 1LR (1965) Andh Pra 193 

<DB). 

_ 5 144 —Charge under — Failure to mention 

common object in charge vitiates trial. See Criminal 
P. C (1898), S. 223. 1957 Cri L J 140 (Orissa). 

_ 5 S> 144 and 379 — Removal of crops by five accu¬ 
sed from land belonging to complainant - No clear 
finding as to who had sown the crops — Accused held 
entitled to a benefit of doubt. AIR 1955 NUC (Pat) 

-0-264 

’ SECTION 145 


__Ss. 145, 143, ISS-Constitution of India, Art. 220 

—Habeas Corpus—Petitioners holding meeting peace¬ 
fully in order to vindicate their public right under 
Manipur State Constitution Act — Order on analogy 
S. 144, Criminal P. C., passed - Order held illegal — 
Detention for offences under Ss. 143,145 and 188 — 
Detention held illegal—(Criminal P. C. (1898), S. 144) 
— See Constitution of India, Art. 220. 1955 Cri L J 
1603 : AIR 1955 Manipur 41. 


-Ss. 145, 188 — Trial for offences under — Non- 

compliance with S. 195, Criminal P. C., in respect of 
offences under S. D8 — Conviction under S. 188 set 
aside — Conviction under S. 145 held did not stand — 
Criminal P. C. (1898), S. 195. ILR (1950) Cut 545 s 
17 Cut LT SO: AIR 1951 Orissa 84 (86) (Pt B) 
(Pr 10) (DB). 

SECTION 146 
SYNOPSIS 

(Penal Code (45 of I860), S. 146.) 

1. Scope and applicability. 

2. “Force or violence '. 

3. “Common object**. 

4. Private defence. 

See Penal Code (I860), S. 147. 

5. Conviction of less than five persons. 

See Penal Code (1800), S. 147. 

6 . Evidence. 

7. Finding as to number of persons necessary. 

8 . Cases and counter cases. 

1. Scope and applicability. 

-Ss. 146 and 147-Offence-Nature and gravity 

of—Test—Nature of injuries inflicted — If conclu¬ 
sive—Shouting of Mahatma Gandhi-ki-jai if justifies 
or provokes wanton and brutal attack. 

In considering whether an incident is a fracas or a 
serious riot the seriousness of the occurrence is not 
to be judged by the nature of the injuries inflicted 
but by the way they were inflicted in utter disregard 
of the administration and the forces of law and order. 
Nor could a serious and unprovoked attack be mini¬ 
mised or justified on the ground that the shouting by 
people of Mahatma Gandhi-ki-jai was the cause of or 
provoked the assault or attack. Such_shouting cannot 
be considered to be a provocation. 52 Cri L J 1123 1 
AIR 1951 Hyd 97. 

-Ss. 146 and 148-Charge of rioting with deadly 

weapons against several persons — Necessity of con¬ 
sidering case of each accused separately pointed out 
—Mere presence at scene of occurrence not sufficient 

— Mere carrying of weapoos by some — Inference 
against those who were unarmed that they were all 
members of unlawful assembly, cannot be drawn — 
Some overt act indicating participation has to b9 
proved. AIR 1955 NUC (Madh Bha)3S01. 

-S. 146 — Insured motor car meeting accident 

causing death of a lx>y—Crowd of persons including 
deceased’s relations and sympathisers surrounding 
car and burning it — Held, that loss was caused by 
riot and since that risk was expressly excepted by the 
policy of insurance, the Insurance Company was not 
liable—'Riot'and‘Civil commotion’ what amounts to 

- See Insurance. AIR 1965 Madh Pra 32 (DB). 

-Ss. 140, 109 and 147 — Abetment of offence of 

rioting — Instigation must have reference to the 
thing that was done and not to the thing that was 
likely to have been done by the person wno Is insti¬ 
gated — Common object of the assembly to march in 
procession breaking the conditions imposed by the 
Magistrate — Accused found to have instigated the 
members of that assembly to use force for over com¬ 
ing any resistance offered by army or by police with 
the object of making them break up — The offence 
committed by the accused is abetment bv instigation 
of rioting—See Penal Code (I860), S. 109. 1953 Cri 
L J 1273 : AIR 1953 TravCo 251 (DB). 

-S. 140 — Person in arrest of police—Rescuing— 

Conviction for rioting. 

The unlawful assembly gathered and developed 
into a mob of rioters with the object of rescuing the 
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2nd accused from the custody of the Police officers 
who had effected his ariest. His cry for assistance 
led to the formation of the unlawful assembly which 
subsequently developed into a riot. 

Held, that the 2nd accused was not a member of 
that assembly and consequently merely because their 
object was to rescue the 2nd accused from the cus¬ 
tody of the Police Officer wno had arrested him, he 
could not be made liable for rioting. 1952 Cri L J 
1592 : 1952 Ker L T 704 : 1LR (1952) Trav-Co 133 : 
AIR 1952 Trav-Co 459 (463) (Pt D) (Pr 13) (DB). 

2. "Force or violence’*. 

(B-S. 146—Vindicationof rights by useof force—If 

a party is forced to maintain or del end his rights it 
cannot be said that he was determined fo vindicate 
his rights by show or use of force — See 
Pena! Code (1860), S. 141. 5J Cri L J 1057: A I R 
1950 F C 80. 


Although it appears from the accused’s statement 
in the Sessions Court that there were more than five 
persons the accused cannot be said to be a member of 
the unlawful assembly when he had no common 
object with them to commit an offence. Further 
when his presence in the assembly was due to duress 
he would oe protected bv S. 94. 1957 Ml L J 20 : 
1957 All W R (H C) 86 : 1957 Cri L J 344 : AIR 
1957 All 134 (1SS) (Pt E) (Pr 16) (DB). 

(Overruled on another point ia AIR 1960 All 192 ] 

-S. 146 — Essentials of offence — Finding as to 

common object is necessary. AIR 1955 NUC (Madh 
Bha) 3SOI (DB). 

-Ss. 14 : J and 141 — Expressions "common object” 

—and "assembly"—Meaning — For ‘ common object” 
there must be pre-concerted plan — "Assembly” in 
Explanation contemplates assembly of 5 or more 
persons. See Penal Code (I860). S. 14MLR (1956) 
Nag 899 : 1957 M P C 138 : 1957 M P L J 1 11. 


•-S. 146 — "Force or violence" — Meaning. 

While the word ‘force’ has been denned in S. 349, 
the word ‘violence* has not been defined in the Code. 
‘Violence’ must therefore be understood in its ordi¬ 
nary sense. ‘Violence* is a word of wider import than 
4 iorce’ and includes force used agaimt inanimate 
objects also. Sundar Singh v. State, 1955 Cri L J 
671 i 1955 All L J 293 :1955 All W R (H C) 316 : 
ILR (1955) 1 All 472 : AIR 1955 All 232 (233) 
(Pt C) (Pr 3) (FB). 

-Ss. 146 and 349—Essentials of offence—Damage 

to property. ’ 

To constitute offence of rioting there should be 
either "force” or 'violence* — Force must be against 
human being and not against inanimate object — 
Motion caused to inanimate object without affecting 
b 0in g —There is no force within meaning ot 
S. 349 — ‘Violence’ however, is not confined to 
human being - Damage caused to property by un. 
lawful assembly without any harm to any person — 

in 'r T‘oaTd 1 nd ri0 *‘“8 : AIR 10 23 Mad 606 and 
40 Cal 387, Rel. on. 1953 All W R (H C| 389 : 1953 

{Pn 8 10) 1739 * AIR 1953 AU 749 (75 °' (Pt C) 
3. "Common object”. 

5“ Ss - if 6 ' ifV 2 ?*,, 149 ' , 300 - 302 . 304 and 34 - 
Rescue of cattle lawfully taken to pound — Injury— 

Act am)! s” C 24) C ° mm ° D obicct -< Caltle Trespass 

Where the evidence was that the six accused for¬ 
med an unlawful assembly and used force in execu. 

nam 9 | V. the release of the 
cattle and inflicted injuries to the persons lawfully 

c , at ,L 8 t0 tbe Pound, whatever was done by 
®? a . ° f ,be ac8u «d was in furtherance of the 
oommon intention of all. The accused were guilty of 
the offences under S s. 147 and 323, Indian Penal 
Code, read with Ss. 149 and 34, Indian Penal Code 

taddtadrtul L h K.“V”'“ ried «» 

applied. Therefore the act of kiUinv 
Ser S 304 m H e ld U f nd ih S - and n0t an olFenca 

348 (350. JSoS 5?W, 11)^1, * IR 1958 A1 ‘ 

•bject —AbsVJceof ^ 4 E{f e c t Ppllcabllity “' Comi “on 

[Vol. 12.] Fn.D. 7. 


-S. 146-Charge — Failure to frame-Prejudice- 

Strict adherence to S, 382 (4), Cr. P. C. and not fram¬ 
ing a charge would result in prejudice to Ihe accused 
—Magistrate stating that charges under Ss. 147, 3-37, 
427 and 149 were 1 tamed did not state in the chargo 
what exactly the common object was—Held in the 
circumstances, it could not be said that the accused 
were not prejudiced at all — As the conviction under 
I S. 147 lailed for the failure to mention the common 
object, the conviction under S. 149 did not arise as a 
conviction under S. 149 is dependent upon convic- 
! *><>]? under S. 147. See Criminal P. C. (IS9S), S 302 (4) 

19o4 Cn L J 1254 : AIR 1954 Mad 783. 1 

-S. 146 and 147—Common object—Proof — Mere 

presence not sufticient. 

Mere presence of a person along with members of 
an uniavvful assemWy is not sufficient to support a 

nod mg that he had the common object of the unlaw. 

InteiKk 00 f ° r purpose of ^nviction 
under S. 147. There must be other evidence direct or 

circumstantial to justify a finding that ho had the 

common object. 1954 Cri L J 632 : 34 Mys L I 13 , 

(Pir8) [m/ ^ * AIR 1954 MyS 75 l78) (Pt C * 

^ j" ot otf “"- E ”«»- 

*\ a ' >rd «. to Prove successfully a chargo under 
IS mcumbent "P 0L1 the prosecution to show 
..nliif.tr Was uV Se of u s0me lorco 0r violence by an 

serial asse , mb| y or b y any .member thereof, and 

uspH f y ’ ch ? rce ? r violence should have been 
“* ed Prosecution of the common object of such 
assembly. Where the common object of the assem 
blage ot the appellants was to take forcible possession 
of the house and lands in occupation ol others bv 
using criminal force, the essential ingredients of the 
section are complied with and the conviction of t h! 

appellants under S. 147, is proper. ILR (1957)^ 

—-Ss. 146, 149 — Common object — Some accused 
persons merely present at place of assault with 583. 
ia hand—Not actual y joining in assault- r£ 
ob ect of assault held not shared by them fe 0 ,“ 

is r„ R 1905 451471 & “nr. iT 

the conviction bad and it is ° r,eude . r 

as to the common object so as tr» Pn ui i 6 Prosecutions 
2194 (DB). 1 1955 NUC (R a j) 
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4. Private defence. 

See Penal Code (1863), S. 147, 

5. Conviction of less than five persons. 

See Penal Cede (I860), S. 147. 

6 . Evidence. 

0-Ss. 146, 141 and 142 — Mere presence of per¬ 

son, does not make him member of unlawful assembly 
—Evidence required, nature of. See Penal Code 
(1860), S. 141. 1956 Cri L J 345 : AIR 195G S C 191. 

—Ss. 146, 147 — Conviction of less than five per¬ 
sons. 

Satisfactory evidence that more than 6ve persons 
took part in abduction and criminal trespass—Ail 
persons are members of unlawful assembly—Convic¬ 
tion of only three of them under S. 147 is legal. AIR 
1954 All 249 (251) (Pt C) (Pr 13). 

—Ss. 140 and 147—Rioting-Evidence. 

A number of accused involved—Charge of rioting— 
Main issue is of identification—Appellate Court should 
analyse the evidence against each accused and consi¬ 
der his case in the light of the points made by the de- 
fence—Otherwise grave injustice is likely to occur. 
See Criminal P. C. (1898), S. 367. 1958 Andh L T 740. 

-S. 146—Conviction. 

Failure of the prosecution to establish that there 
was an unlawful assembly, that force was used and 
an offence committed—Conviction for rioting cannot 
be sustained—A mere assembly gathering of persons 
is not unlawful though some of its members may 
apply force to commit an cffence-From the mere 
fact that all or some of the accused beiDg found at 
the scene of occurrence at the time when the com. 
plainant was injured, it cannot be inferred that they 
were members of an unlawful assembly—Nor is it 
reasonable to assume from the acts themselves that the 
persons present had a common object to commit them 
and these were committed in pursuance of a common 
object. See Penal Code (1860), S. 141. AIR 1955NUC 
(Madh G) 1322. 

—S. 146—Criminal P. C. (1S98), S. 307—Apprecia- 
tion of evidence—Riot cases — Discrepancies in evi¬ 
dence natural—Value to be given—Duty of Court — 
Bread possibilities have got to be considered — Court 
must also consider the defence put for ward by the 
accused and its validity by testing the prosecution 
version. See Criminal P. C. (1898), 8. 307. 1958 Cri 
L J 3S5 : AIR 1958 Mad 127. 

-Ss. 146, 147 — Mammoth rioting involving large 

number of persons—Evidence and prool—Principles 
to be borne in mind by Court. 

In a case of rioting involving a large number of ac¬ 
cused the Court should bear in mind the following 
five fundamental principles. 

(i) Notwithstanding the laige number of the rioters 
or of the persons put up in Court for rioting and the 
consequent difficulty for the prosecution to name the 
specific acts attributed to such of the accused, the 
Court must see to it that all the ingredients required 
for unlawful assembly and rioting are strictly proved 
by the prosecution before convicting that particular 
accused. 

(ii) Spectators, Wayfarers etc., attracted to the scene 
of the rioting bv curiosity as generally happens in the 
country-side when a riot or affray is going on, should 
not be, by reason of their mere presence at the scene 
of rioting and with the rioters, held to be members 
of the unlawful assembly or rioters. But, of course, if 
they are proveo to have marched with the rioters for 
a long distance, when the rioters were shouting tell¬ 
tale slogans and pelting stones, it will be for them to 
prove their innocence under S. 106 of the Indian 
Evidence Act 


(iii) It will be very unsafe, in the case of such largo 
mobs of rioters to rely on the evidence of a single 
witness speaking to the presence of an accused in 
that mob for convicting him, especially, when no 
overt act of violence or shouting of slogan, or organise 
ing the mob, or giving orders to it, or marching in 
procession with it, or other similar thing is proved 
against him. In a big riot, by hundreds of persons, 
it is very easy even to mistake one person for another, 
and implicate honestly really innocent persons, and 
even to mistake persons seen elsewhere as having 
been seen there An ordinary rule of caution and pru¬ 
dence will require thatian accused identified only by 
one witness, and not proved to have done overt act 
etc., as described above, should be acquitted, by giv¬ 
ing him the benefit of the doubt. 

(iv) Where there are such acute factions, one based 
on agrarian disputes and troubles, another on politic 
cal wrangling and rivalry, and a third on caste divi¬ 
sion or the division of the haves and the havenots, 
the greatest care must be exercised before believiDg 
the evidence of a paiticular witness belonging to one 
of these factions against an accus« d of the opposite 
views. This principle becomes of special importance 
when there are no overt acts etc., proved, and when 
there are only one or two witnesses speaking to the 
presence of the accused among the rioters, and they 
belong to the classes or factions opposed to the 
accused. 

(v) Mere followers in rioting deserve a much more 
lenient sentence than leaders who mislead them into 
such violent acts by emotional appeals, slogans and 
cries. 1951-2 Mad LJ 446:1951 Mad W N 829 : 
1951 Mad W N Cr 249:1952 Cri L J 583: ILR 
(1952) Mad 728 : AIR 1952 Mad 267 (269,270) (Pt B> 
(Prs 6 to 10). 

-S. 146—Essentials of offence. 

To sustain a charge of rioting, the prosecution has 
to establish that there was an unlawful assembly, that 
force or violence was employed and that an offence 
was committed. 

When what operated as the proximate and substan¬ 
tial cause for the assault and the persons concerned 
in it are not free from doubt, the charge of rioting 
cannot be taken to ;be satisfactorily substantiated. 
32 Mys L J 83 : 1 L R (1953) Mys 69 :1953 Cri L J 
1001 : 1953 AH W R (Sup) 78 : A I R 1953 Mys 41 
(42) (Pt A) (Prs 4, 6) (DB). 

-S. 146—Applicability —Evidence. 

For the offence of riot it is sufficient if it is proved 
against an individual that he remained in an unlaw¬ 
ful assembly alter he was aware that the assembly 
was unlawful. He would also be liable for an offence 
committed by any member of that unlawful assembly 
provided the said offence was committed in prosecu¬ 
tion of the common object of that assembly, or was 
such, as the members.of that assembly knew was 
likely to be committed. 

Thus where the object of the unlawful assembly 
from the very beginning was to use criminal force 
against police officers, even if there is no direct 
evidence as to the person or persons responsible for 
the injuries found on a police officer who subse¬ 
quently dies of those injuries, each one of the mem¬ 
bers .of .the assembly is liable for the offence 
committed by their comrades'. 1953 Cri L J 1301 1 
AUt 1953 Trav-Co 275 (278) (Pt B) (Pr 9) (DB). 

7. Finding as to number of persons necessary, 

-S.146 Conviction—Basis of — Definite finding 

as to number of persons. 

Any Court which convicts the accused before it 
for an offence of riot should record a definite finding 
that the number was five or more than five and not 
that there were a number .of ‘persons who took part 
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in the riot. See Penal Code (1800), S. 141. AIR 1955 
NUC iRaj) 5017. 

S. Cases and counter-cases. 

•-5. 146 — Determined fight. 

Where one party complains that three persons 
receive! gun-shot injuries an 1 the other complains 
that one or two persons received a few simple injuries 
the occurrence cannot be regarded as being id the 
nature of a determined battle between two armed 
mob*, in which the desire to fight and attack euch 
other becomes a more important objective of tho 
opposing mobs than the cajse or subject-nutter of 
the fight. Kapildeo Singh v. The Kine, 1950 Mad 
W N (Cri) 83; 1950 Raj L W 62 ; 1950 Mad W N 
327 • 63 Mad I. W 50' : ILR 29 Pat 391 : 51 Cri L J 
1057 : 1949 FCR S14 : 1950 S C I 143 » 52 Bom 
L R 512 : AIR 1950 F C 30 (SI) U>t E) (Pr 10) . 

-S. 146 -Case and counter-case—Duty of Court— 

It cannot soin out third version oi its own. AIR 
1955 NUC (Cal) 4845. 

-S 146 — Evidence — Case and couuler-cise — 

Injuries on oody of accused is a relevant considera¬ 
tion in finding out who were aggressors — (Evidence 
Act (1872), S. 7). AIR 1955 NUC (Cal) 4845. 

-S. 140-Convictiou— Basis of — Complaint and 

counter-complaint—Tests to determine culpability of 
accused. 

Where there is a riot committed by two factious in 
a locality and complaint and counter.complaint are 
made, the High Courts have laid down four tests to 
fix the culpability of the accuse! viz., first whether 
they had a motive to share tho common object and 
be present at the un'awful assembly and participate 
in the facts of violence therein; secoadly whether 
they committed the acts proved by well corroborated 
evidence and which would establish affirmatively 
their common object, presence and participation ; 
thirdly whether the names of these persons have been 
mentioned at the earliest iostancejand finally the 
exonerating pleas of these persons and how far they 
can be acted upon. 55 Cri L J 610: 1954 Mad W N 

tv n 19 p 3 la Mad L 1 425 : AIR 1954 Mid 442 (453) 

— Ss - 146 a “d 147—Evidence — Free fight betsveen 
two parties—Cross cases — No evidence as to what 
actually happened and how iejuriss were received — 
Accused in neither case can be convicted. Alft 1955 
NUC (Sau) 4103. 

SECTION 147 


SYNOPSIS 


(Penal Code (45 of I860), S. 147.) 

1. Scope and applicability. 

2. Conviction and sentence. 

3. Conviction under-Necessaary ingredients to be 

proved* 

4. Charge. 

5. Conviction also under another section and sepa- 

rate sentences. 

See also Penal Code (i860), S. 148. 

6. Conviction of less than live persons. 

7. Bight of private defence. 

8. Sections 147 and 143. 


\i .:, 1. Scope and applicability, 

148 -Offence not actually commi 
‘ hQ accused to be judged by-Approcial 

and con <fuct of accu 

\johfa *«.k i< i d ? ubt 7i Intention t0 commit dac 
•fcould. not be Inferred from the circumstances but 


purpose for which they assembled was certainly 
unlawful as the possession of arms and ammunition 
by the accused was not consistent with peaceful 
assembly 3nd the accused could he convicted under 
S. 147 and S. 148. See Penal Code (1860). S. 402. 
1962 (I) Cri L J 3 i AIR 1962 All 13. 

—S s. 147, 146,323, 149, 300. 302. 304 and 34- 
Unlawtul acts - Rescue of cattle being lawfully 
taken to- pound — Injury caused in comm.w-ri of 
common object by an assembly of six perrons —Who¬ 
ever was done by each of the accused was in further¬ 
ance of common intention of all—The accused were 
guilty of an offence under S. *24, Cattle Trespiss Act 
and Sections 147 and 32! 1- P. C. rea l with S. 149 
and 349, I. P. C.—(Cattle Trespass Ac* (1871), S. 24). 
See Penal Code (ISM), S. 146 . 1953 Cri L J 5bS i 
AIR 1958 Ml 34S (OB). 

--S. 147—Applicability — Number being le>s than 

five. There c^uld bo no unlawful assembly and no 
rioting—Prosecution could not prove that tiw.H* more 
persons out of the alleged large number of persons 
took part in the crime the charge under S. I ;7, Per-al 
Code cannot be sustained. See Penai C.>;c (ldf*0», 
S. 141. \1R 1955 N U C (Andhra) 2042- 

—Ss. 147. 141 — Prosecution under S. 147 of five 
ormore.uamed persons Court entertaining coubt 
about presence of some of the persons reducing the 
number of the remaining persons below five—Convic¬ 
tion of latter not maintainable. See Penal Cade (ls0U), 
S. 141. 1960 Cri L J 1571 : AIR I960 Bom 515. 


-S. 147-Unlawful assembly — Purpose of crowd 

only to demonstrate with black flags—Olfeuce. 

The purpose of a crowd was only to demonstrate 
with blackjflags aod this was not an unlawful pur¬ 
pose. There is complete lack of evidence to show 
that there was a common object to commit any oiienco 
or illegal act by the crowd and in the absence of such 
common object uiy act even if committed by one of 
the crowd, could not make the others liable. 1960 

Mad L j ( Cr) 45 (Ker) : 19GI 

(1) Cri LI 661 tKer). 


V —«•«» agtiiust 1 Z persons 
constituting only members of unlawful assembly — 
Acquittal of nine — Remaining three cannot be con¬ 
victed under S. 147. 

Where the definite caso for the prosecution was that 
the members of the unlawful assembly were accused 
1 to Uonly and nine of them wereproperlv acquitted 

„rTu?*r rea , ca “ n0 * g«Hty Of’an offence 
under S. 147. Case law Ref, 1959 Ker L R 1124. 

7— S * V 17 ““ Scope-Offence under-Case on facts— 

tned . Under Sl 147 ' Penal on tho 
allegation that in order to prevent the complainants 

from.tilhng their lands they attacked them joiutly-It 

was not established that the complainants were in 
prior peaceful possession of the field in dispute it 

ed wrata? 1 wh e th «r tha complainants or the accus¬ 
ed were in prior peaceful possession — Held that thn 

accused were entitled to acquittal because the accus 

* d JT ,d h r t0 b , e taken acfu “Hy presumptively to 
hflh? t0 mai , ntai . D possession and would not be 

feadh b 72408. UQ 3W “ assembl >'- AIR 1M5 N O C 

Wid’Tsf'f f&fp 

s. 141. (1950) 55 Mys H C R 317 Pe ° a C ° de US60) - 

- -ft* 
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-S. 147—Conviction under—Common obje.t with 

regard to at least five persons must be established. 

The common object of assaulting, established with 
regard to four persons cannot be used to justify a 
conviction for riotir-g under S. 1*17 and a common 
ol jtct must be established which is common to at 
least five persons. Where apart from finding four 
accused persons guilty of other offences, there is no 
specific iindirg with regard.to any overt act having 
teen committed by these four persons aiding with 
others the common object the unlawful assembly is 
not established against them and they will not be 
legallv liable for an offence under S. 147 of the Penal 
Coce. 1963 B L J R 332. 

—-S. 147—Applicability — Seizure of land by force 
under claim of right is cot justified—Bight should be 
got established by a suit in civil Court. A I R 1955 
M'C (Pat) 5699. 

-Ss. 147, 141—Criminal force—Extent of. 

It is not necessary fer an olience under S. 147, 
I. P. Code, that force or violence should be used to 
such an extent that death or grievous injuiy might be 
caused. For an offence under S. 147, I. P. Code, force 
or vio’ence to whatever extent used, would be suffi¬ 
cient if it is used by all or some of the members of an 
unlawful assembly. 1957 Cri L J 1187: AIR 1957 
Raj 331 1335) (Ft E) (Pr 14). 

2. Conviction and sentence. 

©-Ss 147 and 148— Sentence-Considerations. 

The assemblage of GO or 40 lathfals at a place where 
the peaceable ieapirg of paddy is supposed to be in 
progress indicates an intern ion to use fcice; and 
where the complainant, who ft It himself aggrieved, 
did not take the law into his own hands but had 
recourse to ihe authorities and sought and obtained 
the assistance of those in local charge of the forces of 
law and order, to attack such an unaimed man peace¬ 
ably registering a protest in the very manner con¬ 
templated by law, does not call for an exercise of 
leniency. Moti Das v. State of tfihar, 1954 CriLJ 
1700 : AIR 1954 S C 657 (659) (Pt D) (Fr 10). 

-S. 147 —Sentence—Reduction. 

. W here the accused who had lost their jobs, were 
trying to ventilate their grievances but not in a law¬ 
ful way and they were sentenced of the offence of 
rioting and, in revision, their conviction was upheld 
two years after the occurrence ; 

Held, that ihe interests of justice did not require 
that they should be sent back to jail to serve the 
unexpired portion of the sentence and, therefore, the 
sentence passed should be reduced to the period of 
imprkonment already undergone by them. 1959 Andh 
L T 740. 

-S. 147 - Charge of rioting- Common object char¬ 
ged not proved-Conviction not mainlainable on basis 
of ancillary common object. 

Where the primary common object as mentioned in 
the charge of rioting fails, it would not be proper to 
maintain a conviction on that charge by observing 
that, in anv case the common object of assaulting the 
complainant and his men was established. If the 
primary common object fails, there should be no 
conviction on basis of the ancillary' common object. 
AIR 1936 Cal 428, Rel. on. 1963 (1) Cri L J 46 : AIR 
1963 Cal 3 (4) (Pt A) (Pis 7, 8) (DB). 

_Ss. 147, 427 —Applicability—Dispute about land 

Actual physical possession not proved—Conviction- 
Legality. 

In cases of dispute* about land, the most material 
consideration is the question of actual physical posse¬ 
ssion. Documentary evidence of title of lecent date 
cannot afford a safe basis for the purpose of finding 


persons guilty of charges under Ss. 147 and 427, 
I. P. Code relating to possession of such lands. 

Where the only act of possession alleged by the 
complainant party was that the land was cultivated 
three or four days prior to the date of the occurrence 
such a single, casual act of possession cannot be 
safely relied upon as furnishing a firm foundation for 
a finding of possession and unless actual possession 
has been clearly established, it is impossible to hold 
that the charges of rioting or of mischief could te 
brought home to the other party, who also claim to 
be in continuous possession of a the land, as in such 
cases, the ^possibility of tfuir actiDg in bona fide 
belief that that they had i right ot possession cannot 
be excluded. HR (1957) 1 Cal 1510 : 1955 Cri L J 
1247 : A IP. 1955 Cal 474 (475) (Prs 7, 8). 

-S. 147—Scope—Trial under Ss. 448, 147 and 341 

—Acquittal under Ss. 147 and 341 —It means that the 
elements necessary to constitute offence charged 
have not been proved by the evidence called-It 
would be speculations of the worst type to hold that 
although the evidence fell short of the proof of riotiDg 
cr of wrongful restraint, the intent to commit some 
unnamed offence survived the acquittals. Such specu¬ 
lations could never be indulged in administering 
criminal law. See Penal Code (I860), S. 448. AIR 
1955 NUC (Cal) 5921. 

—S. 147—Applicability—Only two men mentioned 
in F. I. R. to have assaulted but F. I. R. mentioning 
that there were other persons along with accused— 
Charge of rioting based on what was found ia police 
repoit—Conviction under S. 147-Decision held did 
not require interference in revision. AIR 1955 NUC 
(Cal) 2898. 

-S. 147—Evidence—Child witness—Offence under 

S. 308 read with Ss. 143 and 147 — Accused charged 
for an offence under S. 302 read with Ss. 149 and 147, 
I. P. Code—A boy of 12 or 13 years of age the only 
eye-witness— Discrepncies in his statement recorded 
before the committing magistrate and before the 
Sessions Judge—Such witness could not be relied 
upon for convicting all the accused. See Evidence 
Act (1872), S. 118. AIR 1955 NUC (Madli B) 3097 
(DB). 

-Ss. 147, 149 and 325—Charge under Ss. 325, 147 

and 149 against several accused — Conviction of all 
under S. 147—Sentence—Couit would not be justified 
in imposing a most serious punishment on one of 
the accused if there is nothing in the evidence to 
show that he had assaulted anybody or had taken a 
prominent part in the occurrence — Criminal P. C. 
(1898). S. 32. AIR 1952 Madh B 205 (206) (Pt A) 
(Pr2). 

-Ss. 147 and 160—Two parties fighting on open 

space between houses of locality — Want of proof of 
common object—Facts disclosing minor offence on 
public place—Conviction under S. 147 set aside and 
altered into one under S. 160. See Penal Code (1860), 
S. 160. 1957 MPC 138. 

-S. 147—Both sides indulging in stone throwing 

—Persons from both sides injured — Death of one— 
It is difficult to fasten guilt on particular accused 
for injury caused to deceased—Accused convicted of 
rioting and acquitted of other charges — Sentence 
reduced to one already undergone. 1952 Mad WN 
(Cr) 18 : 1952 Mad W N 69 : 65 Mad L W 146 i 
1952-1 Mad LI 244: 1953 Cri L J 1898 : 1LR 
(1952) Mad 562 : AIR • 1954 Mad 15(17) (Pt A) 
(Pr-10) (DB). 

-Ss. 147. 146 - Mammoth rioting involving large 

number of persons — Evidence and proof—Principles 
to be borne in mind by Court stated. See Penal Code 
(I860), S. 146. 1952 Cri L J 58*1 AIR 1952 Mad 267, 
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—S. 147—Mammoth rioting—[Merely because some 
rioters have received gun shot wounds at I he hands 
of police they cannot be presumed to have been more 
aggressive than others. 1951-2 Mad LJ446: 1951 
Mad W N 829 , 1951 Mad W N (Cr) 249 : 1952 Cri 
L J 593 : ILR (1952) Mad 72S : AIR 1952 Mad 2C7 
(271) (Pt C) (Pr 14). 


-S, 147—Common object — Proof—Mere presence 

not sufficient. See Pena! Code (1860), S. 148. 1954 
Cri L J 632 : AIR 1954 Mys 75 (DB). 


-Ss. 147 and 379—Appellants cutting 3nd forcibly 

removing standing crops from disputed land — 
Finding that complainant was in possession of land 
and had grown crops on it at material time — Appel¬ 
lants’ conviction under Ss. 147 and 379 maintained. 
(1964) 6 0 J D 140: 30 Cut L T 446: 1965 (2) Cri L J 
393 : AIR 1965 Orissa 166 (168) (Pt B) (Pr 9) (DB). 


-S. 147 — Accused not mentioned in F. I. R. as 

one of assailants of deceased — Held it was good 
ground for not convicting him under S. 302/149— 
His presence and participation in riot well established 
—His conviction under S. 147 held well justified. See 
Penal Code (I860), S. 302/149. ILR (1952) Cut 219. 


--Sf. 147, 149, 326/149, 302 — Rioting — Common 
object to assault deceased not established — One of 
accused guiltv of murder and convicted under S >02 
-Others held could not be convicted under Ss. 147, 

11£ a . n i 320/H9 - 51 Cri L J ' ILR 29 Pat 762 : 
AIR 19o0 Pat 44 (49) (Pi C) (Pr 8) (DB). 


-S. 147—Evidence — Conviction — Free fight be- 

ween two parlies with rifles and sharp instruments- 
Persons on both sides killed and injured - Both 
parlies filing cross cases- Evidence did not establish 
what actually had happened when the two parties 
met and,how men of each party came to receive 
the injuries — Accused in neither of the cases could 

“• ,imi ’ S U6 ■ A1R 


rr S ‘ 147 and 447—Applicability — Accused nuro- 
, m ° r ? «»?an 50 going in company of Court's 
S&W 0 lake delivery of field under order of Court 
—ocutlle-Offence. 

® the acaused (more than 50) accompanied by 

debWof ° C °? rl *° ‘° the fie U ^r effecting 
♦tf. rv 7 Po ssessi °n to the accused as per order of 

ES *’ i ? c , cused cannot be said to have 

field for a n iawf , a t W,U assemb |/ a? ‘ hey went *<> the 
intent to ,? Urpose - £ nd as there ” D ° criminal 
cr min.1 8Dy , otf3nce - elc - ‘here >< no 

* fti&TSLXtist'r ai l j 


3 * S°o D Ko n ve U d DdCr “ NeCeS5 ‘ ry iDgredien,s 


Ctised'-D^^ ,Cab i l , ,ty 7^ u . rder b V several ac. 
grazing _ X?i s ® f nd ‘ Dg buffaloes in B's field for 
qnarrel-SeviS Jnn ^ eceased lead ‘"g to sudden 
SB irriSS 1 .? a . rme 2 with ‘nLangis’ and 

causing injuries a , nd a ” au,ti ng deceased, 

soon after— No h k ea t of , deceased who dies 

the murder eJublffi “| ,ght have prom P ted 
first iniuru bm! . • ™ ca re Port stating that 

field that in thPIT 00 * which C3Used his death - 

sz&aSSSF “ ‘A-s 


-S, 147—Common object. 


Although it appears from the accused’s statement 
in the Sessions Court that there were more than five 
persons, the accused cannot be said to be a member 
of the unlawful assembly when he had no common 
object with them to commit an offence. Further 
where his presence in the assembly was due to 
duress he would be protected by S. 94. See P. s nal 
Code (I860), S. 146. 1957 Cri L J 344 : MR 1957 
All 184 (DB). 


-S. 147 — Common object — Change over — Evi¬ 
dence. 


Change over of common object could only be 
established bv evidence of the conduct of details 
connected with the movement in the activity of the 
assembly. See Penal Code (I860), S. 141. 1958 Andh 
LT 836. 


-S. 147 — Conviction — Failure to consider case 

against each of several accused— Legality of convic¬ 
tion. (Criminal P. C. (189S), S. 367) 1958 Andh L T 
539. 

—-S 147—For offence of rioting at least five persons 
and me of force essential — If less than five persons, 
no offence of rioting — Allegation of a particular 
number of persons participating in the rioting — 
Prosecution unable to establish that five or more 
than five persons took part in the crime-Change 
under S. 197 cannot be sustained. See Penal Code 
(1800), S. 141. AIR 1955 N U C (Andhra) 2042. 


—S. 147—Applicability — Common object — Proof 
—Necessity. 


In order to sustain a conviction under S. 147, it is 
essential that the person forming the unlawful 
assembly should be animated bv a common object 
and in the absence of a clear finding to that effect 
the conviction cannot be sustained. 


The mere presence in an assembly does not make 
such a person a-member ot an unlawful assembly 
untess it is shown that he had done something or 
omitted to do something which would make him a 
member of an unlawful assembly, or unless the case 
falls under S. 142 of the Penal Code. It is necessary 
tor the prosecution to lead evidence pointing to the 
conclusion that all the accused had done or been 
committing some overt act in prosecution of the 
common object of the unlawful assembly. The 
omnibus evidence in general terms to the effect that 
all these persons and many more were the miscreants 
wer . e armed with deadly weapons, like guns, 
spears, pharsas, ares, lathis, etc., naturally has to be 
very closely scrutinised in order to eliminate all 

chances of false or mistaken impUcation. AIR 1959 
433 l ’ Rd0n - (l959>1 460:25 Cut L T 


Ss. 147 and 146-Ingredients of offence. 

Essentials to be proved (i) use of force or violence 
by aD unlawful assembly or b) any member thereof— 

jasnrjrtEiiiardffB s “sa 




“?• 147 “-Unlawful assembly — Necessarv 
gredients to:be proved. accessary „ 

Where a party goes to a spot armed, that bv itse 
is no offence. If a fight takes place and then assaul 
then only those will be liable who actually take m 

sentVh^ SS1 f! and DOt * bose who happen to be pn 
rannn/rK b 8cause mere presence in the circumstanci 
cannot show that those who were present had sharp 

assembly, namely, to assault. 1957 B L J R 442,195 
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Cri L 1 1215 : 1957 Pat L R 156 : AIR 1953 Pat 492 
(494) (Pt B) (Pr 4). 

-Ss. 147 and 149 — Common object and acts done 

in prosecution must be definitely found and not 
merely lett to conjecture or inference from other 
{acts found in the judgment. There should also be 
a finding as to whether the acts dene were com¬ 
mitted tor the prosecution of the common object of 
the assembly or such as the members of that assembly 
knew to be likely to be committed in prosecution of 
that object, or even as to when the assembly came 
into being. See Penal Code (I860), S. 149. 1956 
Cri L J 133S : AIR 1956 Trav-Co 230 ,DB). 

4. Charge. 

-Ss. 147, 14S — Essentials. 

For a charge under Ss. 147 and 148, there need not 
be a prior meeting oi minds, of the accused and it is 
enough that each accused had the same object in 
view and their number was five or more and that they 
acted as an assembly to achieve that ooject The com¬ 
monness of purpose is an inference of fact which 
courts of fact are entitled to nuke. AIR 1956 S C 513, 
Foil. 1962 (I) Cri L J 094 : AIR 1962 Andh Pra 166 
(170) (Pt C) (Pr 39) (DB). 

-Ss. 147 and 323 — Applicability — Absence of 

charge under S. 147 — Effect — Conviction. 

Iq the absence of a charge under S. 147, Penal 
Code, it is only the persons who caused the injuries 
that can be punished for their individual acts. It 
cannot be said in such a case that it is not necessary 
to establish that any particular accused person inflict¬ 
ed the injuries or caused hurt to the complainant and 
that it is sufficient to show that they were present 
there. (1957) Mad L J (Cr) 474 : (1957) 2 Andh W R 
201 : 1959 Cri L J 1G7 : AIR 1959 Andh Pra 102 
(103) (Pt A) (Pr 4). 

-S 147 - Accused charged with common object 

of terrorising local administration by taking recourse 
to violent methods—Local administration acts through 
its ageDts — Object to terrorise agetts of law and 
order held to be aimed at local administration—Charge 
under S. 147. held not vague 1965 (1) Cri L J 160 i 
AIR 1965 Cal 89 (94) (Pt F) (Pr 31) (DB). 

-S. 147 — Charge under S. 320/34 against some of 

accused only, is legal even when there was no charge 
under S. 320/149 against all accused. See Criminal 
P. C. (1898), S. 2-39. 55 Cri L J 903 : AIR 1954 Cal 
362 (DB). 

-S. 147 — Charge — Failure to frame—In spite of 

S. 362(4), Criminal P. C.. the Magistrate must frame 
a charge because strict adherence to S. 362 (4), Crimi¬ 
nal P. C. would result in prejudice to the accused — 
Held, on facts that it could not be said that the 
accused were not prejudiced at all by failure to men¬ 
tion the common object in the charge which is an 
essential element in the offence of rioting — Convic¬ 
tion under S. 147 failed for failure to mention charge 
— Question of conviction under S 149 did not arise 
as that was dependent upon conviction under S. 147. 
See Criminal P. C. (1898), S. 302 ;4). 1954 Cri L J 
1254 : AIR 1954 Mad 785. 

-Ss. 147, 323 — Charge under — Conviction under 

S. 323 - Legality. 

Charge under S. 147 — No evidence that a parti¬ 
cular accused’s act was responsible for the hurt — No 
one can be convicted under S. 323. (1954) 1 Mad L J 
497 : 1954 Mad W N 124 •. 1954 Cri L J 1254 : AIR 
1954 Mad 785 (788) (Pt B) (Pr 10). 

—S. 147 — Charge under — Statement of common 
object — Necessity — Effect of omission — (Criminal 
P. C. (1898), S. 225). 


It is incumbent upon the Magistrate to specify the 
common object of the unlawful assembly in the 
charge itself under S. 147, Penal Code. Mere state¬ 
ment of the common obiect to commit rioting would 
not be sufficient in law to indicate as to what really 
their common object was. The Magistrate should 
have mentioned one of the objects as the common 
object as enumerated in S. 141. Penal Code.23 Cut 
LT8S: 1957 Cri LJ9SS : AIR 1957 Orissa 190 (191) 
(Pt A) (Pr 5) (DB). 

-S. 147 — Charge — Error or omission in—Effect 

- (Criminal P. C. (1S9S). Ss. 225, 537) 

Where the only common object alleged in the 
charge under S. 147, Pen 2 l Code, was to assault the 
members of the opposite party and to enforce the 
supposed right and claim over the produce of the 
disputed fields, whereas in the judgment of the 
Additional Sessions Judge, it was found that the 
common object of the assembly was to commit the 
offence of criminal trespass and theft of the paddy 
of the opposite party and also for assaulting them if 
they offered resistance. that finding is not vitiated on 
the ground that in the charge the common object was 
not stated to be to coumit theft and criminal tres¬ 
pass, AIR 1956 S C IIP, Foil. 1957 Cri L J 644 : ILR 
(1957) Cut 275 : AIR 1957 Orissa 117 (120) (Pt B) 
(Pr 8) (DB). 

-Ss 147, 323. 324/34 — Convictions under Ss. 324 

and 324/34 altered by appellate Court into convic¬ 
tions under Ss. 324 and 323/34 in spite of acceptance 
by trial Court oi compromise in respect of offences 
under S. 323 — Compromise can be given elfect to 
even in revision against appellate order and charges 
under S. 323 and S. 323/34 must fad — Because of 
comprorais • charge under S. 147 also fails wheD the 
common object of unlawful assembly was to assault 

- Criminal P. C. (1898), S. 345. 1964 (2) Cri L J 111 

(Pat). 

—Ss. 147.14S, 149 and 304 - Charge - There can 
be conviction under S. £04 read with S. 149 without 
there being substantive charge either under S. 147 or 
S. 148. AIR 1955 NUC (Pat) 1308. 

-Ss. 147 and 325 — Charge under S. 147, Penal 

Code fallen through — No reference in the charge 
to the furtherance of a common intention nor to 
the specific act of any of the accused — Conviction 
of some only under S. 325, Penal Code, cannot be 
sustained, particularly where the prosecution story is 
unsatisfactory and unreliable. See Criminal P. C. 
(1898), S. 225. 52 Cri L J 1024 : AIR 1951 Raj 135. 

5. Conviction also under another section 
and separate sentences. 

See also Penal Code (1860), S. 148. 

0 —Ss. 147, 149, 323. 71 - Conviction -Separate 
convictions under S. 147 and S. 323 read with S. 149 

- Separate sentences — Legality. 

Per Malik C. J and Mukerjl, J. (Desai, J.; dissent- 
ing) — Where an unlawful assemply has used force 
or violence, it becomes guilty of rioting under S. 140 
and can be convicted and punished under S. 14/, 
Penal Code. If, however, as a result of the use of that 
force or violenco simple hurt is caused, every member 
of the unlawful assembly can also be convicted ana 
sentenced uoder S. 323 read with S. 149, Penal Code. 
An offence under S. 147 need have ro ingredient 
which is common t j S. 323, nor for an offence under 
S. 323 there need be any ingredient which constitutes 
an offence under S. 147. Both are separate offences 
lor which seoarate convictions and separate sentences 
can be awarded. No difference can be made between 
a case where one blow is given by a member ot an 
unlawful assembly and a case where more than on 

blow is given by a member thereof, and the restric¬ 
tions given in S. 71 will not apply to such a case. - - 
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Per Desai, J. — It cannot be held that the punish¬ 
ment that can be inflicted on a member of an unlaw¬ 
ful assembly for the offence of Ss. 147 and 323, Penal 
Code, is in no circumstances subject to the restric¬ 
tions imposed by the second or third part of S. 71 
and that it is irrelevant to consider whether only one 
blow was given by a member of an unlawful assemb¬ 
ly or more than one. 

An offence of S. 147 can be committed even if an 
offence of S. 323 is not committed and vice versa. It 
does not, however, follow that the punishments for 
the two offences can never be governed by the third 
part of S. 71. If an offence of S. 147 is committed 
without an offence of S. 323 being committed at the 
same time and subsequently an offence of S. 323 is 
committed the punishments for the two will certain¬ 
ly not be governed by S. 71; for example where two 
blows are dealt. But if an offence of S. 147 is com¬ 
mitted just because a member commits an offence of 
S. 323, the position is altered completely. 

A single act with a definite beginning and a definite 
end and impelled by a single impulse cannot be split 
up into two acts like this. There is only one act doue 
when one blow is given. MR 1953 All 315 : 1953 Cri 
L J 711, Overruled. Sundar Singh v. The State, 1955 
Cri L J 671: 1955 All L J 293 : 1955 All WR(HC) 
316 : ILR (1955) 1 All 472 : AIR 1955 All 232 (234, 
235) (Pt A) (Prs 5 to 7, 12, 13) (FB). 

—-Ss, 147, 149 and 325— Conviction and sentence— 
Offence under S. 147 is complete when member of 
unlawful assembly uses force or violence - If other 
offences are committed each member becomes liable, 
” S c m i e r? - one * Q furtherance of common object — 
~V 49 * s no * substantive offence—It only declares 
7 Conviction under S 147 and S. 325 read 
j.49 will not be unlawful. AIR 1955 NUC 
<A1J) oo23. 


—Ss 147 and 353-Criminal P. C,. S. 233 - Diffe- 
rent offences — Conviction for each offence is not 

ft''(AifiaSi 1 ” 1 P ' c ’ (l838) ’ s ' 233 MR 1955 


77c ill ~ Simultaneous conviction under S. 147 
and S. 323 read with S. 149, I. P. Code - Legality is 
S? “ is a vital distinction between a con- 
victmn under S. 147 and a conviction under S. 323 
rea d with S. 149. See Criminal P. C. (1898), $ 233 
1954 Cri L J 1450 : AIR 1954 All 6S9. ' 

Ss. 147,823 and 326—Conviction—Legality of 

•cJuT, ^ o n « hiD 5 n i ,le8al ia conviction both under 
aoc ^ ^23 0r ^28. AIR 1920 All 225* 24 All T T 

>Vf£y i ^«3?2 LSg siaSS; 

<ise U) , A ™ 1953 <S iS 

, ^o-r> aac ® Convictions under S 147 

323—Legality of lo™xioo.° fadWduil 
and ' 0 fl a j CU -!tfc 1 r ?- C r? nvicted both under S. 147 

oers, tbe.r conviction under S. 323 read with S. 149 
r* p* p c , aQnot s ^ an 4 as the conviction under S 147* 

whMx nr? P““ lshed twice over in respect of facts 
Wch constitute one offence. AIR 1940 Nag 120, Rel. 


on. 1952 All L J 392 : 1953 Cri L J 711 : AIR 1953 
All 315 (316) (Pt B) (Pr 4). 

(Overruled in AIR 1955 All 232.] 

-Ss. 147, 149 and 325—Conviction—Five persons 

tried on charge of offences under S. 147 and S. 325 
read with S. 149 — Acquittal of two in appeal—Sen¬ 
tence under S. 147 maintained against remaining 
three—Legality. 

Five accused were charged with offences under 
S. 147 and S. 325 read with S. 34, Penal Code and were 
tried and convicted for offences under S. 147 andS. 325 
read with S. 34. Penal Code; on appeal the Sessions 
Judge acquitted two of them and maintained the 
conviction and sentence of the other three; they ap¬ 
plied io revision to the High Court. 

Held : Their conviction under S. 147, Penal Code 
cannot stand in the absence of evidence that there 
were other persons who participated in the assault 
along with them. 

In view of the evidence in the case and the findings 
arrived at by the trial Court it svas open to alter«ation 
of the conviction and sentence under S. 325 read 
with S. 34. Penal Code, where it did not cause any 
prejudice to the accused. AIR 1948 All 162. Rel. on. 
1952 All Cri R 113 : 1952 AH L J 436 : 1952 All \V R 
(HC) 362: 1952 Cri L J 1737: AIR 1952 All 941 
(942) (Prs 3, 4). 

-Ss, 147,149, 295 and 297-Criminal P. C. (1898), 

S. 535 (1) — Charge under S. 295/149, Penal Code — 
Conviction under S. 297/149, Peuai Code—Circum¬ 
stances of case such that accused could be convicted 
under S. 147, Penal Code even in absence of charge— 
Mere absence of conviction under S. 147, Penal Code 
is no ground for setting aside their conviction where 
there has been no failure of justice. See Criminal 
P. C. (1898). S. 535(1). AIR 1952 All SIS. 

-Ss. 147 and 71 — Scope of—Offences punishable 

under Ss. 147 and 323/491, Penal Coie. Fact that 
accused persons were members of an unlawful as- 
sernbly of which the common object was to give a 
beating to another person and if is not proved 
that they had caused hurt to any one, their act 
constitutes two offences punishable under S. 147 and 
S. 323/149 —Case falls under S. 71 (2). Aggregate 
sentence should not exceed the limit which is prescri¬ 
bed in respect of one of them. See Penal Code (1800), 

S. 71. AIR 1952 All 92. 


Ss. 147, 323 — Conviction under another section. 

A person who actually causes hurt and is also a 

member of an unlawful assembly can be convicted 

of committing riot under S. 147 and of causing hurt 

0«7 er , S ad 2 -„ A1 > 757 ' R el on. 1951 R D (HC) 

ffiwSLt 11 w R (HC) 597 * AIR 1952 All 92 (92) 

irt a) (Jrr 4). 


— uu 4 , out, ana 34 — toil 

accused armed with lathis and one with spe»r-Com 
mon object of beating deceased -One member, heini 

S becoming incapable of takinf 

further part-Rest beating deceased causing severa 

accused BSt* fa de * th * 0,feaces A5 b, 

io .P a ® ° ld enm L H y- five accused, four armed witl 
l at ‘ a , nd °na with a spear, intended to give beatln 

rh P h H»o eCea i eC V» VVlth , l his 'Mention they attackec 

° f th » «c«“ed, A- aimed n firs 

1 -i h f deceased who avoided it and sue. 

Sold nm S a k,Dg a ath L at ,A '- A {el > down 
could, not take any further part In the incldeni 

aoM«S U ,h l ° u he in J Ur | es he received. The rest of the 
accused then beat the deceased with lathis and sDeai 

as 29 injuries including seven incised and thr« 
contused wounds on the head and died lnstantan* 
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ously. As to what offences were made against the 
accused including A : 

Held that (1) the accused formed an unlawful as¬ 
sembly with the common intention of giving beating 
to the deceased. They further did commit the ollence 
of rioting the moment 'A' attacked the deceased; 

(2) the accused, other than A, were guilty under 
S. S02 read with S. 34. 

(3) A was guilty of the offence under S. 304. 
Pait II read with S. 109. 1950 All L J 240: 51 Cri 
LJ 1133 :1950 All W R (HC) 376 : ILR (1951) 2 All 
141: Allt 1950 All 418 (419 to 421) (Pt A) (Prs 7, 9, 
12) (DB). 

-Ss. 147, 14S, 149 and 325 — Sentences—Accused 

sentenced for offences under Ss. 149 and 325—Sepa¬ 
rate sentences under Ss. 147 and 148, not legal. AIR 
1934 Mad 388, Rel. on. ILR (1962) Andh Pra 313 : 
1963 (2) Cri L J 70 (Andh Pra). 

-S. 147—Sentence—Separate sentences—Ooe for 

offence under S. 147 and other for substantive offence 
rea t with S. 149 — Not legal, as it offends the pro¬ 
visions of S. 71. See Peual Code (1860), S. 71. 1953 
Andhra L T 109. 

-Ss. 147, 379—Charge under both sections—Com- 

mon object of offences under Ss. 147 and 379 same— 
There should be no separate sentences. AIR 1935 
NUC (Assam) 2S50. 

-S. 147—Conviction — Offences under S. 147 and 

another offence under S. 325/149, I. P. C. held to be 
committed by the same act and the accused convicted 
therefor—The offenders were not liable to bepunish- 
ed for more than oue such offences lor the accused 
cannot be punished twice for the same act. See Penal 
Code (1860), S. 71. 1955 Cri L J 1033 : AIR 1955 
Bhopal 9. 

-Ss. 147, 302, 34 and 149 — Several accused 

charged under S. 302/149, charge under S. 147, 
I. P. C. not established — Conviction of the accused 
under S. 302 read with S. 34 permissible provided 
no prejudice results therefrom and the lacts are such 
that the accused could have been charged alterna- 
tively under S. 149 or S. 34, I. P. C. Such a situation 
might arise only when the common intention is 
co-exteDsive with the common object and does not 
go beyond the common object. See Penal Code 
(I860), S. 302. 1965 (1) Cri L J 160 : A 1 R 1965 Cal 
89 (DB). 

-Ss. 147 and 149 — Offence under—Deceased per¬ 
sons not having [injuries iu such a manner or in such 
circumstances as would indicate anything like grim 
determinations on the part of assailants to endanger 
their lives—Held that all the accused persons could be 
held as members of unlawful assembly whose common 
object was at least to cause hurt—That they could be 
aware of possibility of grievous hurt but not of killing 
any person — That the case fell under S. 325 read 
with S. 149, besides under S. 325 read with Ss. 149 
and 147 — Offence under S. 323 being minor form of 
offence to the offence under S. 325, conviction under 
S. 323 was superfluous. See Penal Code (i860), 
S. 302. 19C4 (1) Cri L J 185 : AIR 1904 Madh Pra 
182 (DB). 

-S. 147 — Accused charged under Ss. 147 and 

302/34 — Conviction under Ss. 147 and 325/34 
legal. See Penal Cade (I860), S. 34. AIR 1955 
NU C (Mad) 3941. 

-S. 147—Complaint under Ss. 147 and 3S0 agains* 

three accused but summoned under Ss. 380 and 323 
— Participation of other accused in occurrence was 
not proved — Charge under S. 380 also not fully 
established — Prosecution evidence regarding assault 
was quite convincing as there were no material^ dis¬ 
crepancies in statements—Charges under Ss. 147 and 
380 must fail but;accused can be held guilty of the 


minor offence under S. 323 for their individual acts 
of assault. See Penal Code (1860), S. 323. 1965 
B L J R 27S, 

6 Conviction of less than five persons. 

•-Ss. 147, 146 — Conviction of less than five 

persons. 

The identity of the persons comprising the assembly 
is a matter relating to the determination of the guilt 
of the individual accused, and even when it is 
possible to convict less than five persons only, S. 147 
still applies if upon the evidence in the case the 
Court is able to hold that the person or persons who 
have been found guilty were members of an assembly 
of 6ve or more persons, known or unknown, identi¬ 
fied or unidentified. 1950 Mad W N (Cri) 83 : 1950 
Rai L W 62: 1950 Mad W N 327 : 63 Mad L W 
501 i ILR 29 Pat 391 : 51 Cri L J 1057 : 1949 F C R 
834 : 1930 S C I 143 i 52 Bom L R 512 : A I R 1950 
F C 80 (81) (Pt A).(Pr7). 

-S. 147 — Conviction of less than five persons — 

Satisfactory evidence that more than five persons 
took part in abduction and criminal trespass — All 
persons are members of unlawful assembly —Convic¬ 
tion of only three of them under S. 147 : is legal. See 
Penal Code (I860), S. 146. AIR 1954 All 249. 

-S. 146 and S. 147—Applicability-Riot—Seventy 

or eighty persons assembled — Out of which twelve 
tried and convicted — In appeal nine acquitted — 
S. 147 applies. 

A number of unknown and unidentified persons 
were stated to have taken part in the rioting. The 
evidence showed that 70 or 80 persons had assembled 
at the place of occurrence. Out of these 70 or 80 
only 12 were named and sent up for trial before the 
Magistrate who convicted them and sentenced each 
to rigorous imprisonment for three months under 
section 147—The Sessions Judge on appeal, however, 
acquitted them all except the three petitioners. The 
rest nine of the accused persons were acquitted. 

Held on the evidence that there were about 70 or 
80 persons who had participated in the alleged 
occurrence out of which 12 were sent up for trial 
and that S. 147 applied. AIR 1950 F C 80, Rel. on. 
A I R 1939 Mad 392; A I R 1939 Lah 416; A I R 1952 
All 941; AIR 1945 All 31, Disting. ILR(l959) 
Cut 111. 

-S. 147 — Evidence — Finding that more than five 

persons formed into unlawful assembly and com¬ 
mitted riot — It is immaterial that only two persons 
happen to be convicted while others are acquitted. 
AIR 1955 NUC (Raj) 2194 (DB). 

7. Right of private defence. 

-Ss. 147, 143, 323. 97. 99 - Illegal attachment of 

property—Judgment-debtor is not entitled to form an 
unlawful assembly along with his men and go to the 
enclosure with the common object of taking away 
the attached property by force from the enclosure 
where the sapurdar had kept it — If they use force 
with this common object they commit an offence 
under S. 147 — No light of self-defence. 19o9 AH 
L J 781 : 1959 All VV R (HC) 637: I960 All Cr R 1: 
i960 Cri L J 1040 : ILR (1960) 1 All 53 : AIR i960 
All 453 (455) (Pt C) (Pr 8). 

-Ss. 147, 146, 141, 149,34, 304, 323 and 325- 

Applicability—Private defence. 

Persons who are asserting their right of private 
defence of property are doing a perfectly legitimate 
act and the assembly is not an unlawful assembly. 
Consequently the provisions of section 149, I. F. 
Code cannot be invoked so as to make every one or 
those persons vicariously liable for the act' of their 
comrades. If any one of them exceeds that right 
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and gives a blow which causes death that is his 
individual act and he alone would be liable for the 
consequences thereof. If there is no evidence what¬ 
soever to fix the identity of the individual who deli¬ 
vered that blow the result would be that no one of 
those persons could be convicted of an offence under 
S. 304. 

Similarly as regards the grievous hurt and simple 
hurt caused, apart from the fact that the causing of 
them is legitimate in the exercise of the right of 
private defence, in the absence of evidence as to who 
caused the hurts, theie can be no presumption that 
the lathi wielded by every one of the appellants 
must have necessarily struck one or the other of the 
injured persons on the complainant’s side As those 
who did not hit any one committed no offence, every 
one is entitled to the benefit of doubt. 

Section 34 also will not apply because there was 
no pre-arranged plan. 1954 Cri L ) 1710: AIR 1954 
All 771 (773) (Pt B) (Prs 9 to 11) (DB). 

—Ss. 147,103, 148,304.323 and 325 - Right of 
private defence of property — Dispute regarding 
cutting of sugarcane crop — Rioting — Each party 
charging other as aggressor — Title legally with ac¬ 
cused under decree — Accused had right of private 
defence-(Tenancy Laws — U. P. Tenancy Act (17 

M89J, Ss. 160(3) aod L80). See Penal Code (1860), 
S. 103. AIR 1953 All 327. 


Ss. 147 and 148—Rioting and unlawful assembly 
— Private defence — Dispute regarding possession — 
Use of Jorce by accused as lawful owner of land to 
vacate trespass resulting in injuries — No time to get 
the help of authorities in time — Conviction of ac- 
cused for rioting and unlawful assembly not justi- 
. 7"t ■ 6 a . ccusec ^ as lawful owaers were only 
maintaining their possession and not enforcing any 
right — They had the right to use force to eject the 
trespassers — Use of force was not excessive. See 

193 a (DB) 18 0,4 S * 144 ' 1 L R (1965) Andh Pra 


Ss. 147 and 353 — Seizure of account books — 

wl U c r L D li aUl r 0rised by i ,aw " Accuse d retrieving 
books forcibly—Force used not more than necessary 

- No injury caused — Accused held had right of 

n d 5 ?in? C c "“n^ 0 offenco committed. See Penal 
Code (I860), S. 99. (1900) 11 STC 850 (Andh 

^(1872?’ sSSS 3 °n , P “ r ' 11 and 325 “ EvideDCe 

— put!* n 105 Dis P ute ove r possession of land 

suiting frT receiviD g grievous injuries re¬ 

sulting m death of one person — Party of accused 

was auacked 0 " u P !f a that accused 

unL i d/u 1 established - Assembly held not 

Absem'fl nf ^ Private defence did not arise - 

held nn! ml pr ® me ^. l,a tion—Conviction under S. 304 

s - 34 - 

tt&sisssLz sgt i zzs 

through gap in complainants’ boundary wall — Riuhr 


-S. 147— Applicabilitv — Private defence — De- 

fence of possession of property — No offence. 

Once it is established that the accused were 
actually in possession over the land where the fight¬ 
ing took place and they were ploughing it, and the 
deceased and h«s sons went there to take possession 
forcibly on the basis of certain compromise decree* 
and a judgement and on the basis of the mutation 
order, the accused would not be guilty of either com¬ 
mitting a riot or for causing injuries or even for com¬ 
mitting a murder if they merely tried to maintain 
their possession. Where the other party was found to- 
be the aggressor, the accused cannot be deemed to 
be guilty under S. 147, I. P. C„ if they merely repel 
attacks by the other party. 1955 Cri L J 705 : AIR 
1955 Manipur 21 (27) (Pt B) (Pr 34). 

-Ss. 147, 148 and 99— Case of rioting — Right of 

private defence of property — When can be claimed 
— The right of private defence under S. 99, I. P. C. 
is an answer to a charge of rioting: but there can bo 
no right of private defence when the riot is pre¬ 
meditated on both sides, unless the object of the 
assembly is shown to have been to repel forcible and 
criminal aggression. The right of private defence can 
be exercised only in special circumstances and with 
restrictions imposed by that section. See Penal Code 
Code (1860), S. 99. (1962) 28 Cut L T 548. 


——bs. 147 and 146 — Applicability — Sections 96. 
97 and 100. 

. Where fhe evidence did not warrant the conclu¬ 
sion that the accused party had gone prepared for 
a fight, but that the fight ensued :as a result of 
the prosecution party rushing at them armed with 
thengas and assault them, it cannot be held that the 
accused party had the common object of assaulting 
the prosecution party. The conduct of the accused 
party in beating some members of the prosecution 
party which resulted in the death of one of them 
amounted to an act of exercise of the right of private 
defence of their person. In the circumstances it 
cannot also be held that they exceeded that right by 
causing the death. At any rate when the evidence 
raises a doubt with regard to that, the accused are 
entitled to an acquittal. (195S) 24 Cut L T 215. 

—S. 147 — Member of unlawful assembly — Un. 
authorised entry of police-party into a math foi search 
ot arms and arrest of some inmates - Police party 

r D °i he t0 j have acted io due discharge of 
their duties and under process of law — Resistance 

mar^k ,CG No l an act t0 make the resisting 

assembly. See Penat 

Mm Si'DB). 1957 “ L),<i9 ' AIB1957 

3 , 23 f 9 , 9 and J 04 ~ Conviction — Lega¬ 
lity - Unlawful seizure of cattle — Rescue - If the 
seizure of the cattle is not proved to be legal, their 

rescue by the accused also could not be said to have 

ful “ by them as baing members of an unlaw- 

ful assembly in asmuch as the object of rescuing the 

Z&cJ C0U , 1( ! “ 0t be said t0 be unlawful - No 
^,~"u , . i . DOr Iniunes caused to complainant bv 
accused while rescuing cattle illegally seized - No 
conviction under S. 8*3. r P C t u , 

US 
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3S3 upheld. See Penal Code (1860), S. 52. 1964 Raj 
1 W 126. 

8. Sections 147 and 148. 

-Ss. 147 and 148 — Applicability of ratio of the 

dfcbion in Boya Husainappa in 195S Andh L T 109 
applies as much to sentence under S. 1-18. Penal Code 
as to a sentence under S. 147, Penal Code be¬ 
cause both deal with otfence of rioting, one with 
rioting simpliciter and the other with rioting armed 
with deadly weapones. See Penal Code (1S0O), S. 148. 
1963 (1) Cri L J 415 : AIR 1963 Andh Pra 149 (DB). 

-Ss. 147 and 148 — Rioting—Only persons armed 

with deadly weapons are liable under S. 148—Others 
not so armed are liable under S. 147. ILR (1962) 
Andh Pra 313 : 1963 (2) Cri L J 70 (Andh Pra). 

-Ss. 147, 148 — Weapons used not shown to be 

•dangerous or deadly—Conviction. 

-Muslim crowd originally unarmed attacking 

Hindu procession in the first instance with stones not 
shown to be either dangerous or deadly — Later on 
'.some bamboo sticks and clubs used -Prosecution not 
proving that weapons used were either dangerous or 
likely to cause death — Conviction should be under 

S. 147 and not under S. 148. AIR 1942 Mad 213, Rel. 
on (1950) 55 Mys 11CR 317 (DBj. 

-Ss. 147 and 148-Specific charge under S. 148 

along with other offences — Omission to convict 
accused under that section — Conviction cannot be 
altered to one under S. 147 in appeal. See Penal Code 
*<1860», S. 14S. AIR 1961 Orissa 29. 

-Ss. 147, 148 and 149— Scope and applicability. 

Section 148 deals with direct responsibility and a 
rioter who does not carry a deadly weapon himself 
cannot be made liable under that section by virtue of 
S. 149. The appropriate section to apply to him is 
therefore S. 147. 1956 Ker L T 30 : ILR 1 1956) Trav- 
Co 1 : 1956 Cri L J 135S : AIR 1956 Trav-Co 230 
(233) (Pt G) (PtlO) (DB). 

SECTION 148 

SYNOPSIS 

(Penal Code (45 of 1860), S. 148.) 

1. Applicability. 

2. Conviction and sentence. 

3. Deadly weapon. 

4. Charge. 

5. Conviction under different sections. 

See also Penal Code (1860), S. 147. 

6. Proof. 

7. Right of private defence. 

See Penal Code (1S0O), S. 147. 

8. Sections 148 and 149. 

9. Special Judge under M. B. Public Security Act 

(19 of 1953)—Jurisdiction to try offences under 
S. 148. 

10. Leave lo appeal to Supreme Court. 

1. Applicability. 

-S. 148 — Rioting — Only persons armed with 

deadlv weapons are liable under S. 148 — Others not 
so armed are liable under S. 147. ILR (1962) Andh 
Pra 313 : 1963 (2) Cri L J 70 (Andh Pra). 

-S. 148—Essentials. 

For a charge under Ss. 147 and 148 there need not 
be a prior meeting of minds of the accused and it is 
enough that each accused had the same object in 
view and their number was five or more and that 
Ihey had acted as an assembly to achieve that object. 
The commonness of purpose is an inference of fact 


which Courts are entitled to make. See Penal Code 
(I860). S. 147. 1962 (1) Cri LJ 394i AIR 1962 Andh 
Pra 166 (DB). 

-Ss. 148 and 149 — Unlawful assembly — Some 

accused acquitted—Others can still be convicted. 

The argument that convictions under S. 148, and 
by applying imder S. 149, Penal Code, cannot be sus¬ 
tained, in view of the acquittal of the other accused 
is not acceptable. Notwithstanding the acquittal of 
some of the accused, if the Court is able to find, that 
the convicted person and some others, though known 
or unknown, were members of an unlawful assembly, 
then the conviction of the known or identified person 
can stand. A I R 1953 S C 30-1; AIR 1950 FC 80, Foil. 
1959 Ker L J 664: 1959 Ker L T 704. 

-S. 14S — Applicability — Member of unlawful 

assembly not armed with deadly weapon —He cannot 
be convicted under section—A I R 1942 Mad 420, Not 
foil. AIR 1955 NUC (Madh B) 3S62 (DB). 

-Ss. 148 and 300—Applicability — A and his com¬ 
panions armed with lathies and dagger trying to take 
away A's wife Horn the house of A's father-in-law — 
A striking his dagger in his daughter's abdomen in 
scuffle — Death of daughter — Otfence committed is 
under S. 304, Penal Code — There being no evidence 
to indicate the accused entered the house of his 
father-in-law with the intention necessary to consti¬ 
tute criminal trespass and that he entered the house 
after having made a preparation to assault his wife 
A's conviction under Ss. 452 and 148 must be set 
aside. See PeDal Code (I860), S. 3 ( 0. 1957 Cri L J 
1405 (2): AIR 1957 Madh Pra 217 (DB). 

-Ss. 148. 141 (Fifthly), 142. 143 - Unlawful 

assembly—What constitutes—Hindu Muslim factions 

— Agreement as to right to take procession with 
music in front of mosque on public highway - Such 
agreement does not give any right to the Muslim 
community to prevent the processionists to proceed 
along the mosque on the public highway with music 

— It cannot have the effect of a decree of Court or an 
award of arbitrators defining and declaring the rights 
of the parties—Right to use public highway is in the 
nature of a fundamental right and does not originate 
in agreement on custom — By obstructing procession 
the persons would constitute themselves an unlawful 
assembly within the meaning of S. 141. See Penal 
Code (I860). S. 141 (Fifthly). 1961 (1) Cri L J 291 1 
AIR 1961 Mys 57 (DB). 

-S. 148—Applicability—Essentials of. 

Section 148 of the Penal Code can only be employed 
when the rioters are armed with deadly weapons or 
with weapons of olfence likely to cause death. A 
person cannot be found guilty unless actually nas 
a dangerous weapon in his hand. (I9o0) 55 Myf 
H C R 317. 

-Ss. 148, 147, 326/149, 302 - Rioting - Common 

object to assault deceased not established—Ooe of the 
accused guilty of murder and convicted under S. 302 

— Others held could not be convicted under Ss 147, 
148 and 326/149. See Penal Code (1800), S. 147. 51 
Cri L J 331: AIR 1950 Pat 44 (DB). 

—Ss. 148, 141, 149 and 302 - Rioting-Conditions 
to be satisfied — Unlawful common object — Beating 
with sharp weapons resulting in death — Liability of 
members—Six persons armed with various weapons 
The head of the party challenging A and beating him 

— Other accused persons also followed suit causing 
injuries to A and his men one of whom died imme¬ 
diately — Held the persons had come with the com¬ 
mon object of belabouring A whch was an unlawful 
object and the assembly was therefore an unlasvlui 
assembly — The offence committed was of riot and 
the persons being armed with deadly weapons* it tea 
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under S. 148. See Penal Code (I860), S. 141. 195S 
Cri L J 1232:A IR 195S Raj 22G (DB). 

-S. 14S—Essentials. 

For a conviction under S. 148, Pend Code, it is 
necessary that each person who is convicted for this 
offence should be proved to have been armed with 
deadly weapon at the time of the riot. If only some 
of them are so armed and others are not. all of them 
cannot be convicted under S 148 Penal Code and 
only those who are proved beyond reasonable doubt 
to have been armi'd with deadly weapons can be 
convicted under S. 14S, Penal Code. W here it is not 
proved as to which, if any of the accused was armed 
with deadly weapon at the time of the riot, none of 
them can. be convicted under S. 143, Penal Code. 
195S Raj L W 505. 

-Ss. 14$ and 147—Scope and applicability ~S 148 

deals with direct responsibility ana a rioter who does 
not carry a deadly weapon himself cannot be made 
liable under that section by virtue of S. 149 — The 
appropriate section to apply is S 147 See Penal Code 
<1860), S 147. 1956 Cri L J 135S : AIR 1956 Trav-Co 
230 (DB). 

—-S. 14S — Assault on police party in pursuance of 
Criminal conspiracy — Murder of Inspector and fatal 
injuries on others — Held, all accused were guilty of 

offences punishable under S. 120.B and all of them 

except 13th accused were also guilty of offences 
Ro n JL hable under s - 14S - Penal Code. See Penal Code 
<J 800 ]; S. ■120 B. (1955) Cri 1, J 414 5 AIR 1953 
Tray Co 33 (DB). 

2, Conviction and sentence. 

* 148—Sentence — To attack an unarmed man 

peaceably registering a protest in the very manner 
contemplated by law does not call for an exercise of 

™"7i b'^Tscb?.' 18801 ' s ' 147 - 1951 Cri L1 

~ Cba £ ge UQder Ss. 143. 324, 325 and 
viZO/149 against five accused — Common object not 
proved and hence accused acquitted under S 148 and 

in^XT P ne . accu ? ed ac 9 uitted - Rest convic'ed for 
' ld , ia *. acts ,n ^sence of specific charges against 
each of them — Convictions of the accused for the 
Ss - 325 - 324 and 323 could not he 
u ,hey were not caUed upon to meet theme 

All LJ 833 argeS ' Se ® PeDal C ° de (180 °)' S ‘ 34 ‘ 1950 

——Sj. 148,147—Applicability of ratio. 

reigss^AndKT T # iS? cisIo . n . in Boya Hu sainap pl , In 

under! 5 pplies as much t0 a sentence 

S 147 Pemu'rwi« Q k C ° de ' i 3S l°j a . sen teuce under 
S • u ena Lode ' because both deal with the offence 

w»r Si f»pUclter”d ,h. Mh“ 

326/149 L«p“ n , v £ {e , d “ nd ® r Ss -147, 148 and 

sill *18 ulo s - u: - 51 &i L I 

3. Deadly weapon. 

boos are deadly waanonc-w-iT uu ma,e bam - 

s, . (i982) p '* ™ 

4, Charge. 

~~ S *. 148 and ^49—Defective charges, 
common SbKdeTcSK 


it will be a case of defective charges if a Court were 
to say that the common object was to commit rioting, 
while framing charges under other sections of the 
Penal Code read with S. 149 of the Code. 26 Cut 
LT 111 : (1959) 1 O J D G99 : (1961) Cri L ] 132(2): 
AIR 1961 Orissa 29 (30) (Pt A) (Pr 5). 

-Ss. 148. 341 and Ss 302/34 and 109 — Charges 

under-Leaving out S. 149 in relation to charge of 
murder held was a serious omission as it would keep 
the door open for guilty men to escape. 1956 Ker 
L T 30 : ILR (1956) Trav Co 1 : 1956 Crj L J 135S i 
AIR 1956 Trav Co 230 (233) (Pt I) (Pr 9) (DB). 

5. Conviction under different sections. 

See also Pena! Code (i860), S. 147. 

Ss 14S, 147, 149, 325 — Sentences — Accused 
sentenced for offences under Ss. 149 and 325-Sepa¬ 
rate sentences under Ss. 147 and 148, not legal See 
Penal Code(l8flU), S. 147. ILR (1962) Andh Pra 313: 
1963 (2)Cri L J 70 (Andh Pra). 

T Av 1 ** 5- Charges against several accused under 
Ss. 14S^323, 320, 324 and 451 read with S. 144, 
Penal Code—Acquittal of the accused on charges of 
unlawful assembly but conviciion ior specific indivi¬ 
dual acts under different sections—Absence of sep*. 
rate charges for specific offences in the alternative — 
Prejudice-Conviction for individual specific offences 
held proper in the circumstauces of the case. See 
Criminal P. C. (1898), S. 233. 1962 Ker L J 793. 

—-Ss. 148 and 307—When the accused were con. 
yieted under Ss. 307 and 148, it was held unnecessary 
in the circumstances of the case to convict them for 
noting and S. 148, Penal Code - Their conviction 

(Tsflm f\n7 7/1 1o?^ d -t SU . fficient ' See Penal C 0 ^ 

pur 2 ^ 1902 Crl L ^ 1500 : 1952 Mani. 

" 1.^; and 324-Charee under—Acccused 

°ii? Ce ri . otin S—Conviction of accus. 

ed under 8. 324 read with S. 149 cannot be sustain. 

inSn^fp 6 ^®^ n rl lrnbcr we ' 6 Prosecuted at the 
instanceof P. lfor offences under Ss. 148, 326, 324 

read wUh S. 149, I. P. C., on the allegation that 

nnSlf. i « d 2 u era belabouf e d by the members of 
cnnc Tk a5Sem ^ ly constituted of the accused per- 

S 148ind^ W p e : ea ,T!! ted .?. f *L ,e olfeDces u ‘‘ d « 
j H‘ nil0O(le,A ' 1 the accused were 
convicted under S 324 read with S. 149 j u respect of 

hurt caused to P. W. 1 and accused 4 alone wafeon 

cla''d“op"v.2 24 ' P '“" C0d “’ 1 " "S" S3 

.S' tb ( al ?" ce lhe accused were acquitted of the 

. n0 . t l Dg under S - 148 - IPenal Code, the 

With S r i49 C Pen d ,rrvS 0D Tu Ct thetn under s - 324 read 
itn 8. 14 J, Penal Code. The acquittal in resnect nf 

the offence of rioting necessarily implied thaf either 

there was no unlawful assembly or that the emnlnv 

ment of force or violence on P. Ws. I and * XT, 

But , a°oo CU ^ 0 r ° f COI 2 mon ob i e ct of the assembl? 
Uut a conviction under S. 149 could be sustained 

only if an offence was committed by anv member of 

ssasaa. xlS? 

encountered by accused-Offence of which JcJSS 
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were guilty—Accused not entitled to right of private 
deleoce — Accused constituted themselves into un¬ 
lawful assembly and every one of them would be guilty 
not only of ollence punishable under S. 148 but also 
of offence punishable under S. 326 read with S. 149. 
See Penal Code (I860), S. 97. 1961 (1) Cri L J 403 : 
AIR 19G1 Mys 74 (DD). 

-Ss. 143,149, 341—Sentence — Sentence of two 

year’s rigorous imprisonment awarded in respect of 
offence under.S. 148-Sentence of one month’s simple 
imprisonment awarded in respect of offence under 

S. 341 read with S. 149—Sentence of fine in respect 
of latter-offence held was uncalled for 1961 (1) 
Cri L J 291 : 38 Mys L J 1039 i 1962 Mad L J (Cri) 
55 : ILR (i960) Mys 123S : A I R 1951 Mys 57 (62) 
(Ft D)(Pr 39) (DB). 

-Ss. 148 and 147—Specific charge under S. 148 

along with other offences-Omission to convict ac¬ 
cused under that section-Alteration into conviction 
under S. 147 in appeal—Legality. 

Once a specific charge under S. 148 is framed, 
(aloDg with other offences), the Magistrate must 
expressly say whether he convicts or acquits the 
accuse*) of that offence. The omission of the Magis¬ 
trate to convict the accused under S. 148. Penal Cade 
must be held to mean that he was acquitted of that 
charge irrespective of whether this omission was due 
to oversight or any other reason and the Sessions 
Judge has in appeal (from the conviction for other 
offences) no jurisdiction to alter the conviction under 
S. 148 to one under S. 147, Penal Code as (here was 
no conviction bv the trial Magistrate under S. 14^ 
at all. (1959) 1 OJD 699» 26 Cut L T 111 : 1961 
(1) C.i L ) 132 (2): AIR 1961 Orissa 29 (30) (Pt C) 
(Prs 6,7). 

-S. 148—Charge—There can be conviction under 

S. 304 read with S. 149, I P.C., without there being a 
substantive chargeeitherunder S. 147 or S. 148, Penal 
Code-See Penal Code (1860), S, 147. AIR 1955 NUC 
(Pat) 1308. 

-S. 148—Assistant Sub Inspectorfrom Punjab State 

coming with staff to village in Rajasthan for investi¬ 
gation of a case in Punjab—Searches and seizure of 
properties of accused by Assistant Sub Inspector held 
to be without jurisdiction—Police party held not to 
have acted in good faith—Right of private defence, 
held, however not available to accused under cir¬ 
cumstances of the case — Offence under S. 395 held 
not proved — Convictions under Ss. 332 and 333 
upheld. See Penal Code (1860), S. 52. 1964 Raj L VV 
126. 

6 . Proof. 

—S. 148—Applicability—Charge of rioting with 
deadly weapons against several oersons—Necessity of 
considering case of each accused separately especially 
where the prosecution evidence against each of the 
accused is of a very general character, vague and 
indefinite-Mere presence at scene of occurrence not 
sufficient to make them members of that assembly — 
Overt act of each of the accused, that he was a 
member of the assembly and showed common object 
necessary—Mere cirrying of weapons by some cannot 
lead to the conclusion that they and others who were 
unarmed were all members of Ihe unlawful assembly. 
See Penal Code (1800), S. 140. AIR 1955 NUC (Madh 
B) 3S01 (DB). 

-S 148 —Travancore Penal Code, S. 140—Unlaw¬ 
ful assembly committing riot—Evidence — Examina¬ 
tion of—Participating by each one of the accused 
must be ascertained from evidence. 

It is the clear duty of the Judge to examine on the 
evidence not only whether some particular accused 
were properly joined as accused but also whether 
each one of the accused did form a member of the 


unlawful assembly that committed the riot and the 
murders attributed to the as>embly. 

In a case where a motive can be attributed to the 
witnesses to falsely implicate persons to whom they 
bore a grudge, it will be unsafe to place any reliance 
on such witnesses in deciding whether any of the 
accused did participate in the offence. The Court, 
should be guided in the matter only by the evidence 
of such witnesses whose veracity is beyond question. 
51 Cri L 1 833 : AIR 1950 Trav Co 21) (25) (Pt B) 
(Pr 12) (DB). 

—S. 148-Travancore Penal Code, S. 140—Unlaw¬ 
ful assembly committing riot — Common object— 
Proof of—Participation in assembly—Doing of overt 
act in furtherance of common object must be esta¬ 
blished. 

Where number of labourers in certain estate were 
accused of forming into an unlawful assembly armed 
with sticks for committing riot and murdering two 
watchmen of the estate and at the earliest point of 
time after the occurrence the prosecution appeared to 
be interested in including among the accused as many 
o! the persons engaged in creating labour trouble in 
the estate and carrying mischievous propaganda 
against its management and where out of the 98 
persons alleged to have participated in the attack 
only 28 persons were included in the first informa¬ 
tion report, out of whom even 10 were later on 
dropped by the Investigating Inspector and 4 others 
were included: 

Held, that this was a clear indication that the in¬ 
formation availaole to the police cither by the state¬ 
ments taken at the inquest or collected otherwise 
was not definite as to who at all participated in the 
commission of the crime and that under the circum¬ 
stances it twas unsale to assume that any of the 
accused was a member of the unlawful assembly 
unless it was proved by unimpeachble evidence that 
he did an overt act in furtherance of what might be 
called the common object of the unlawful assembly. 

Held further, that the common object :of the as¬ 
sembly is not to be fixed with reference to what 
actually happened. It has to be ascertained with 
reference to the evidence regarding the manner in 
which the fight started and the broad probibihttes 
arising from all the circumstances relating to how 
the fight developed. 51 Cri L J 833 : AIR 1950 Trav- 
Co 20 (25) (Pt C) (Pr 13) (DB). 

7. Right of private defence. 

See Penal Code (1860), S. 147. 

8 . Sections 148 and 149. 

-Ss. 148 and 149-Relative scope and distinction. 

There is no scope for reading S. 148 along with 
S. 149. Section 149 contemplates only constructive 
liability whereas S. 148 deals with direct liability. 
Beiog armed with weapon cannot be made to be a 
constructive liability and one who does not carry 
weapon himself cannot be convicted under S. 143 by 
virtue of S. 149. 

Held, that this difference ought to have been 
pointed out to the jury by the Judge and that not 
having been done, the jury failed to understand the 
implication of the sections and wrongly returned a 
verdict of guilty under both the^e sections read 
together. The conviction under S 148 read with 
S 149 was bad in law and was liable to be set aside. 
1955 Cri L J 780 : AIR 1955 Assam 105 (106) (Pt A) 
(Pr 5) (DB). 

-Ss. 14S and 149 - Scope of - There can be no 

conviction under Ss. 148/149. 

There can be no conviction under Ss. 148/149. The 
question of constructive liability under -S. 149 does 
not arise foi a conviction under S. 148 because th 
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very definition of the offeree of rioting in S. 140, 
[. P. Code, involves constructive liability. Hence a 
Magistrate should convict those rioters who are 
armed with deadly weapons, under S. 148,1. P. Cede 
and those of them who are not armed with deadly 
weapons, under S. 147, 1. P. Code and should not 
convict any of the accused under S. 148 read w ith 

S. 149, Indian Penal Code. 26 Cut L T 111 : (1959) 
10JD 699: (1961) l Cri LJ 132 (2): AIR 1961 
Orissa 29 (30) (Pt B) (Pr 5). 

9. Special Judge under M. B. Public Security Act 
(19 of 1953) — Jurisdiction to try offences under 
5. 14S. 

-Ss. 14S and 149 — Jurisdiction — Special Judge 

under M. B. Act 19 of 1953 has r.o power tv tiy 
offences under Ss. 148 and 149, Penal Cede. See 
Public Safety — M. B. Public Security Act i 19 of 
1953), S. 12. 1957 M P C 74 : 1957 Jab L J 126. 

10. Leave to appeal to Supreme Court. 

-S. 148 — It is not necessary that in every case 

when a point of law is raised the matter should be 
certified as fit for appeal —Held, though the case 
involved a question of law relating to the legality of 
conviction under S. 149, I. P. C., where the culprits 
that could be identified were less than five, it was not 
a fit case lor appeal to the Supreme Court. See Con¬ 
stitution of India. Art. 134 (1) (c). 52 Cri L J 1409 i 
AIR 1931 Pepsu 152 (DB). 


S. 149 itself speaks distinctly of 4 at the time' of the 
committing of the offence. 1958 Cri L J 424 : AIR 
1958 All 255 (290) (Pt J) (Pr 151) (DB). 

-S. 149—Applicability—Commissioner appointed 

to execute decree for delivery of possession—Obsti no¬ 
tion by applicants — Applicants can be convicted 
under S. 332 read with S. 149. See Penal Code 1 1500), 
S. 21. 1957 All L J 26*3 : 1 L R (1957) 1 All 187. 

3 -S. 149—Scope—Does not create new offence. 

Section 149 does not create a new offence but 
makes a member of an unlawful assembly vicariously 
liable for offences committed uy others- in furtherance 
of the common ol ject. Sundar Singh v. State. 1955 
Cri L 1 671 : 1955 All L J 293 : 1955 All W R fH C) 
316 : I L R (1955) 1 All 472 : A I R 1955 All T>:2 
(233) (Pt B) (Pr 2) (FB). 

-S. 149-Applicability—Essentials. 

Section 149, I. P. Code, requires three things 
primarily—;1) that one should be a member of an un¬ 
lawful assembly, (2) that in prosecution of the com¬ 
mon object of that assembly, an offence should be 
committed by a member ot that unlawful assembly, 
and (3) that the offence should be of such a nature 
that the members of that assembly knew the offence 
to be likely to be committed in prosecution of their 
common object. If these three elements are satisfied, 
then only a conviction under S. 149, I. P. Code, may 
be substantiated, and not otherwise. 1935 Cii L J 
1470 : AIR 1955 Assam 226 (228) (Pt B) (Pr 8) (DB). 
-S. 149—Applicability. 


SECTION 149 
SYNOPSIS 

(Penal Code (43 of 1800), S. 149.) 

1. Scope and applicability. 

2. •‘Offence 1 ' 

3. “Any member." 

4. “In prosecution of common object". 

5. Sections 149 and 34. 

See also Penal Code (1800), S. 34. 

6. “Knew to be likely to be committed." 

7. Evidence. 

8. “Every person who ..... is a member of same 

assembly." 

9. Conviction of less than five. 

10. Private defence. 

11 . Sections 149 and 148 . 

12. Charge — General. 

See also Penal Code (1800), S. 34. 

13. Charge under S. 149-Conviction under S. 34. 

See also Penal Code (1800), S. 34. 

!4. Charge under S. 34-Conviction under S. 149. 

See also Penal Code (I860), S. 34. 

15. Sentence. 

10. Procedure. 

17- Leave to appeal to Supreme Court. 

18. Sections 149 and 302. 

19. Marpit cases. 

See also Penal Code (1800), S. 34. 

20. Alteration of conviction in appeal. 

1. Scope and applicability, 

—-S. 149— Applicability—Conditions. 

of an unlawful assembly an d the n!Si men l ber ? 
individual members of that assembly for tharenh ^ 
ously cannot be an assembly udes/ the « obvl " 
persons constituting it aJat the 


Use cannot be made of S. 149 for the purpose of 
establishing the guilt of the accused constructively 
except in cases falling under the Penal Code. 1953 
Cri LJ 692 1 AIR 1953 Bhopal S (10) (Pt E) 
(Pr IS). 

-S. 149- Applicability-Conditions. 

It is not correct to say, when dealing v.ith an 
oitence under S. 149, that all the persons must 
combine together or help one another at the time 
, a £ a „ ult - 62 Cal W N 873 1 1958 All W R (Sup) 
139: 1953 All Cri R 472 : 1959 Cri L J 835 , AIR 
1959 Cal 457 (460) (Pt C) (Pr 17). 

—T?*'. 1 ,?, 9, 34 Applicability — Pre-requisites for 
applicability are (ll trmt act must be done in prose¬ 
cution of common object (2) or that assembly knew 
that particular act was likely to be commuted 
in gaming the common object-Each case to be jud¬ 
ged on merits. AIK 1955 N U C (Madb B) 70 (DB). 

- S i 149 T" Applicability — Proof that particular 

named member of assembly committed oflence not 
necessary. 

In order that other members of the assembly can 
be convicted of an offence, it is not necessary for the 
prosecution to prove that a particular named member 
ot the assembly committed the offence. I L R (1962) 

(Orissa) ' 28 ^ L T 4351 1864 (1) Cri L J 114 

S. 149—Applicability—Essentials. 

For applicability of S. 149 there need not be a 
prior meeting of minds. It is enough that each has 

view. The elements of S. 149 are i 
(i) Commission of an offence by any member of an 
unlawful assembly (ii) Commission of the offence 
in prosecution of the common object of the unlawful 
W 1 ] the offence must be such as the 

ss?w OTK s? A,a 1958 s c ° il SS 

It was held that the common object of the assembly 

S "s ?s c rS 

L J 532 i AIR 1057 Punj 81 (83) (Pt B) (pi 18) 5 (DB)! 
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2. -Offence 19 . 

•- S s. 149 and 326—Unlawful assembly—Com¬ 

mon object to cause grievous hurt—One member 
only causing death—Liability of others. 

Section 149 of the Indian Penal Code is declaratory 
of the \icariou< liability of the members of an unlaw¬ 
ful! assembly for acts done in prosecution of the 
common object of that assembly or for such oifences 
as the members of the unlawful assembly knew to 
be likely to be committed in prosecution of that 
object. But members of an unlawful assembly may 
have a community of object upto a certain point, 
beyond which they may differ in their objects, and 
the knowledge possessed by each member of what is 
likely to be committed in prosecution of their 
common object may vary not according to the infor¬ 
mation at his commar d, but also according to the 
extent to which he shares the community of object 
acd as a consequence of this the effect of S. 149 of 
the Indian PenaLCode may be different on different 
members of the same unlawful assembly. Where 
the common object of the assembly was to cause 
grievous hurt and death was caused by only one of 
the members of the assembly for which the other 
members were not responsible, the conviction of the 
other members under S. 326 read with S. 149 cannot 
be held illegal merely because no member of the 
assembly was proved to have caused grievous hurt 
to the victims. The offence under S. 326 is in its 
relation to the offence of murder a minor offence and 
the language used in S. 149 does not prevent the 
Court from convicting for that minor offence merely 
because an aggravated offence is committed. I L R 
1 Pat 753: AIK 1923 Pat 50 : 24 Cri LJ65and 
I L R 24 Pat 706 : AIR 1946 Pat 242. Overruled. 
Sambhu Nath Singh v. State of Bihar, 1900 B L J R 
236 : 19GU Cri L I 1144 : AIR 1960 S C 725 (727 to 
729) (Pt B) (Prs 6, 7, 14, 15). 

-Ss. 149, 307 — Some of accused assembled for 

committing dacoity firing at raiding police party — 
None, however, injured—All accused held guilty 
under S. 307 read with S. 149 — See Penal Code 
(1860), S. 307. AIR 1961 All 452. 

—S. 149—Applicability—Liability limited to crimi¬ 
nal act intended to be committed—Does not extend 
to offence likely te be committed — Common inten¬ 
tion of accused to do a criminal act must be shown 
-See Penal Code (1860), S. 34. 1963 (2) Cri L J 570 
(Madh Pra). 

-Ss. 149, 323, 324, 326 — Unlawful assembly— 

Common object to cause grievous hurt—Grievous 
and simple injuries in prosecution of common object 
— Conviction for Ss. 323, 324 read with S, 149- 
Sustainability. 

Where the common object of the unlawful assembly 
armed with deadly weapons was to cause grievous 
hurt and during the prosecution of that common 
object some accused caused grievous injuries, some 
others caused simple injuries with sharp-edged wea¬ 
pons and blunt weapons, and the lower Court had 
convicted all the accused under Ss. 320, 324 and 323 
read along with S. 149: 

Held, that their conviction under Ss. 324 and 323 
both read with S. 149. cannot be sustained. I L R 
(1957) Punj 950: 1957 Cr LJ 1307: AIR 1957 
Punj 278 (284) (Pt C) (Pr 39) (DB). 

-S. 149 — Common object to give beating—Hurt 

to several persons and grievous hurt to one-Held 
offences committed were under Ss. 323 and 325—See 
Penal Code (1860), S. 323. 1958 Raj L W 505. 

-Ss. 149, 34, 109 end 302—Not necessary to call 

in aid-Section 109 when accused are charged under 
S. 149 and S. 302/34-See Penal Code (1860). S. 34. 

1950 Cri L J 1358 i AIR 1956 Tray.Co 230 (DB). 


3. "Any member". 

-S. 149—Burden of proof. 

As S. 149 stands the ingredients of the offence 
have to be made out by the prosecution and not by 
the accused. It has to be proved by the prosecution 
that at the time of the committing of the offence the 
accused was a member of the assembly. If once the 
prosecution has led evidence that the accused was 
present at the time of the commission of tne offence 
as a member cf the mob, it would be for the accused, 
if he so wishes to give evidence to rebut the prosecu¬ 
tion case. 

But unless there is some evidence to show that the 
accused was a member of the unlawful assembly at 
the time of the commission of the offence, no burden 
lies upon the defence to prove his innocence. It is 
for the prosecution to prove every bit of the chain 
in the guilt of the accused beyond any reasonable 
doubt. AIR 1924 All 233, Approved; AIR 1934 All 
776, Not foil. 193G Pat L R 440 : 195S Cri L J 
72 : AIR 1958 Pat 12 (1G> (Pt A) (Pr 13) (DB). 

4. “In prosecution of the common object”. 

•-Ss. 149 and 302 —‘In prosecution of common 

object'—Interpretation. 

In order that the case may fall under the first part, 
the offence committed must be connected immediate¬ 
ly with the common object of the unlawful assembly 
of which the accused were members. Even if the 
offence committed is not in direct prosecution of the 
common object of the assembly, it may yet fall under 

S. 149 if it can be held that the offence was such as 
the members knew was likely to be committed. 
When people go armed with lethal weapons to take 
possession of land which is in possession of others, 
they must have the knowledge that there would be 
opposition and the extent to which they were pre¬ 
pared to go to accompiish their common object would 
depend on their conduct as a whole. AIR 1956 S C 
731, Distinguished. Tej Singh v. State of U P. 1959 
All Cr R 256 : 1959 M P C 325 : 1959 All W R 
(HC) 305 : 1959 Pat L R (S C) 45 : 1959 Cri L I 777 : 
ILR (1959) 2 All 13 : (19.59) Supp I S C 952 : 
1959 All L J 408 : 1959 B L J R 37i t 1959 S C J 
554 : 1959 Mad L J (Cr) 359 : AIR 1959 S C 572 
(576, 577) (Prs 6, 8, 10 to 12). 

9 —S. 149—Applicability—Common objects 

Under section 149, the liability of the oiher mem¬ 
bers fo» the offence committed during the continu¬ 
ance of the occurrence rests upon the fact whether 
the other members knew beforehand that the offence 
actually committed was likely to be committed in 
prosecution of the corrmon object. Such knowledge 
may_rcasonabIy be collected from the nature of the 
assembly, arms or behaviour, at or befere the scene 
of action. If such knowledge roav not reasonably be 
attributed to the other members of the assembly then 
their liability for the offence committed during the 
occurrence does not arise. 

Held, that the accused appellants had only lathis 
which might possibly account for injuries on the 
deceased's left arm and left hand but they could not 
be held liable for murder bv invoking the aid of 
S. 149. According to the evidence only two persons 
were armed with deadly weapons. Both ot them 
were acquitted and a third, who was alleged to have 
had a spear, was absconding. No knowledge of the 
existence of deadly weapons could therefore be as¬ 
cribed to the appellants, much less th?y would be 
used in order to cause death. Accordingly tne 
appellants were not guilty of the olfen^e under 
S. 502/149, I, P. Code. AIR 1940 Pat 242, Approved. 
Gijanand v. State of U. P., 1954 Cri L J 1746 : AIR 
1954 SC 695 (699) (Pt B) (Pr 9). 
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._Ss. 149, 302 — 4 fn prosecution of the common 

object of the assembly* — Interpietation of — Sot 
killing but only beating of deceased in contemplation 
of members of unlawful assembly — Murder of de¬ 
ceased by one member while unlawful assembly was 
acting in accomplishment of common object—Other 
members not liable for murder under S. 149. 

Under the first part of S. 149 all the members of an 
unlawful assembly are not liable to punishment for 
auy and every offence committed by one or more 
members of that assembly, even if that olfence be in 
excess of the known, agreed or intended common 
object of the unlawful assembly because that olfence 
was committed while the unlawful assembly was 
acting in the accomplishment of the intended com¬ 
mon obiect. 

Whf re in a murder charge against several persons 
forming an unlawful assembly the killing of the de¬ 
ceased was not in the contemplation of any other 
member except one, and their conduct gave a positive 
indication of their mind only to beat him, it cannot 
be said that the murder was committed in further¬ 
ance of the common object. The other members of 
the unlawful assembly are not liable to punishment 
under S. 302 under the first or second part of S. 149. 
19G2 (1) Cri L J 698 : 1962 All Cr R 229 : 1962 All 
WBIHC) 419 : AIR 1962 All 272 (276, 277),!(Prs 20, 
21,23) (DB). 

-S;Bjl49, 34 — Charge under — Common object— 

Proof. ** 

Under S. 149 the liability of the other members 
for the offence committed during the continuance of 
the occurrence rests upon the fact whether the other 
members knew beforehand that the offence actually 
committed was likely to be committed in prosecution 
of the common object. Such knowledge may reason¬ 
ably bo collected from the nature of the assembly, 
arms or behaviour, at or before the sceoe of action. 
If such knowledge may not reasonably be attributed 
to the other members of the assembly then their 
liability for the offence committed during the occur- 
does not arise. A I R 1954 S C 095 and A I R 
1946 Pat 242. Foil. 

Where in a charge against a member of the gang 
of bandits under S. 302 read with S. 149. Penal code, 
the evidence showed that the plan of killing the de¬ 
ceased was formed by tbe gang leader suddenly and 
was put into execution immediately the other mem. 
Ders of the gang cannot be held constructively liable 

& (P^bV 42< ' A,B 1958 8,1 

* ?i 149 -One member of unlawful assembly, all of 
a suddeD, striking deceased on head—Blow nrovice 
taiai-Aetnot in furtherance of common object — 
"T r jeoused cannot he held guilty under 3. 304 
J$ d , T h n , S ' , 1954 All W R (H Cl 45 . 1954 
(W)/tK,' pS" L J 237 ; A1K All S49 

—— -Ss. 149 and 325 - Victim dying as result of as- 
sault by aeyeril persons with slides and weapons-It 
can be presumed that common object was at least 

Jni C, ? S0 gnev0 “ s hurt-Even accused causing simple 
injuries are guilty under Ss. 149, 325. P 

In the case of an assault on a nerson hv ahnnMR 


ceased’s life and thereby constituted grievous hurt. 
The common object of such accused can, therefore:, 
be at least to cause jzrievious hurt and they are guilty 
under Ss. 149 and 325. I L R (1962) Andh Pra 313 x 
1963 (2) Cri L J 70 (Andh Pra,*. 

-S. 149 — Scope and applicability — Essentials — 


Preconcert as to common object not necessary — 
Offence must either be connected immediately with 
common object or assembly or the knowledge o( 
members that it was likely to have been committed 
neces.'ary. A I R 1959 S C 572, Applied. 1962 Mad 
L J (Cri) 86; (19G2) 1 Andh L T 181 : (196') 1 
Andh W K 84. 

-S. 149—Common object. 

The common object of the assembly was to atta:k 
the police party when the acccused responded to the 
order of one S that they should attack tbe police 
party and not spare any of them. Before his very 
eyes, three or four persons were put to death by 
some of (he members of the attacking partv and there 
was nothing to show or suggest that the accused 
acted in a way to show that his intention was to 
cease to be a member of that assembly. The accused 
gave a start to the beating and he himself beat one of 
the persons on his head with a stick. 

Held, that under theje circumstances, it could not 
be said that the jury would be wrong in holding that 
the accused share the same common object of killing 
the police which was actually done by tbe rioters 

f^^i ( ^^ 14,Dacc ^ »«»• OD. 1955 Cri 

(DB) S ° AlR 19oi> Assatn 105 (A07} ( pt (Pr ") 

S. 149-Common object-Evidence of-N 0 direct 
evidence normally aval able and like, common inteu. 
tion, has to be gathered from the act which the per- 
son commits and the result therefrom. See Penat 

Bhopil 1 ! 605, S ‘ 30? - 1955 Cri L J 1033 : AIR 1935 

-S. 149-Common object—Importance of. 

In fastening constructive liability, the importance 
of the common object is very great and it is on this 

his'isSes 3Q aCCUSSd iS PUni$hed for the act of- 

an ( , N ° le : Th ®.judgment contains an analysis of S. 149- 
and an exposition of the uaderlying idea in the words 
■common ob ect’). 1953 Cri L J 69’ air jou 
BhopaLS (10) (Pt D) (Pr 11). ' AIR 19Si 

-S. 149—Common object—Proof. 

If there is a search for the common object or if the 
common object is changed now and then, aew d na 
££l.TE?k nCe * of ‘ ho Prosecution, the prosecution 

“ S ' ] 49 r Comn ' on olj j ec t and similar obfe't— civ 

S s -;. 3 £"i d jr- s ; w»- 

(1M) S 367. AIR V-S&aVSS ,gjf 

arriving at the spot and assault an f ‘ ,athI s’ 
injuries on the head of Sc5S!5?A* eea * ed ca , Usin 8 

N ° —•» •** owsriaas' srssz 
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established — Medical report stating that the first 
injury was grievous which caused his death — Held 
that in the circumstances it could not be held that all 
the accused were there assembled with the common 
object or with the common intention of murdering 
deceased. See Penal Code (I860), S. 34. AIR 1955 
NUClMadh B) 3097 (DB). 

-Ss. 149. 302, 325, 323 and 147-More than five 

persons with only thin lathis in their hands coming 
together—Some of them beating complainants who 
were working at their fields-Death of some of the 
victims—Deceased persons not having injuries in such 
number or in such circumstances as would indicate 
anything like grim determination on the part of 
assailants to endanger their lives — Held, that all the 
persons could be held as members of unlawful 
assemoly whose common object was at least to cause 
hurt—That they could be aware of the possibility of 
grievous hurt but not of killing any person—That the 
case fell under S. 325 read with S. 14), besides under 
S. 323 read with with Ss. 149 and 147—That offence 
under S. 323 being only a minor form of offence 
under S. 325,'.conviction under S. 323 was superfluous. 
See Penal Code (I860), S. 302. 1964 (2) Cri L J 185: 
AIR 1964 MadhPra 132 (DB). 

-S. 149 — Scope — More than five accused bela¬ 
bouring deceased—Decision as to common object — 
Factors to be taken into account. 

When there is no doubt that all the nine accused 
persons constituted themselves into an unlawful 
assembly and that every one of them has acted in 
some manner or other in furtherance of the common 
object but there is some difficulty in deciding whe¬ 
ther common object was to commit murder or meiely 
to inflict severe injuries the fact that they have chosen 
to belabour men who have fallen helpless on the 
ground and cause fractures of rib* aod puncture of 
lungs, is a strong circumstance infavour of imputing 
to them an intention to kill. It is never possible to 
state with accuracy who, among the members of the 
unlawful assembly, inflicted what may be called the 
fatal blow, and the ultimate conseauence, viz., the 
death of the victim may be the cumulative effect of 
sevaral blows given by different persons, each of 
whom might not have intended to kill. 38 Mjs L J 
701 : 1961 Mad L J (Cri) 374 : ILR (1960) Mys 668: 
1960 Cri L J 1472 i AIR i960 Mys 294 (296) (Pt D) 
(Pr 31) (DB). 

-S. 149—Scope and effect of—'Common object'— 

Test of. 

Section 149, Penal Code, makes every member of 
an unlawful assembly guilty of an offence which is 
committed in prosecution of the common object 
of the assembly. The mere fact that one of the 
persons was assaulted by one or more members of 
the assembly at a little distance from the scene of 
occurrence or in the next street does not preclude 
the incident from being part of the same transaction 
committed in ^prosecution of the common object. 
(1950) 55 Mys H C R 317. 

_Ss. 149 and 302—Common object of unlawful 

assembly—How to be determined — Held that com¬ 
mon object was to commit murder. 

The common object of an unlawful assembly can 
be collected from the nature of the assembly and of 
the arms used by the members of the assembly and 
from the behaviour of the assembly at lor before the 
scene or ocurrence. 

Held, on facts, that the conclusion was irresistible 
that the common obkt t of the unlawful assembly 
•was to commit murdc:. The murder was committed 
by the members of the unlawful assembly in prosecu¬ 
tion of their common object and accordingly all the 
accused persons were guilty under S. 302/149, Penal 


Code. I L R (1962) Cut 661 : 28 Cut L T 435 :1964 
(1) Cri LJ 114 (Orissa). 

-Ss. 149 and 395—Members of uolawful assembly 

guilty of riotiDg— Dacoity committed by some at same 
transaction — Conviction of all for dacoity not legal 
unless common object of dacoity is made out. 18 Cut 
L T 1S8 : 54 Cri L J 123 : AIR 1953 Orissa 1 (3) 
(Pt B) (Pr 7) (DB). 

-Ss. 149, 146—Common object—Some accused 

persons merely present at place of assault with lathis 
in hand — Not actually joining in assault — Common 
object of assault held not shared by them, See Penal 
Code (lSeO), S. 146. 1965 (1) Cri L J 73 : A IR 1965 
Pat 45. 

-S. 149—Scope of—Unlawful assembly—Common 

object to cause grievous hurt — One member causing 
death—Other member not vicariously guilty of death. 
A I R i960 S C 725, Foil. 66 Punj L R 706 : 1965 (1) 
Cri L J 209 : A I R 1965 Punj 90 (93) (Pt B) (Pr 12) 
(DB). 

-Ss. 149, 300, 302,307 and 328-Applicability- 

Assault by several persons armed with dangerous 
weapons—Death caused by one unidentified member 
—Common object to murder not established. 

Murder and assault are not mutually exclusive; in 
order to convict for an offence of murder there must 
either be necessary intention or knowledge. AU11947 
Pat 27, Re!, on. The words ‘in prosecuti^^H the 
common object' in S. 149 do not mean 'duMg the 
prosecution of the common object of the assembly*. 
The expression means that the offence committed 
was immediately connected with the common object 
of the assembly or the act is one which upon the 
evidence appears to have been done with a view to 
accomplish the common object^ attributed to the 
members of the assembly. AIR 1935 Oudh 52, Rel. on. 
The words ‘in prosecution of the common object* 
have to be strictly construed as equivalent to ‘in 
order to attain the common object*. 

Where a number of persons armed with dangerous 
weapons lay in wait and one of the members of the 
assembly caused death, but in the circumstances it 
could not be found as to who caused the death and 
the conduct of the accused was such that it could 
not be said th it the common object of the accused 
persons was to cause murder, but it was only one 
which fell under S. 320, Penal Code : 

Held, that everyone of the accused persons could 
not be convicted under S. 302 read with S. 149. The 
proper section under which they could be convicte^l 
was S. 320 read with S. 149. and, therefore S. 307, 
Penal Code did not apply. Held, further that with 
regard to individual accused persons who caused 
injuiies topersons other than the deceased the convic¬ 
tion could only be for the injuries caused. It could 
not be said that they would be liable to conviction 
under S. 307. ILR (1957) Punj 1950 : 1957 Cri L J 
1307 : AIR 1957 Punj 278 (281, 283) (Pt A) (Prs 24, 
32 to 34) (DB). 

-Ss. 149 and 147—Common object and acts done 

in prosecution—Finding as to—If essential. 

It is a common place of the law relating to un¬ 
lawful assembly and rioting that the common object 
of an unlawful assembly must be definitely found 
and not merely left for conjecture or inference from 
other facts found in the judgment. There should also 
be a finding as to whether the acts done were com¬ 
mitted for the prosecution of the common object or 
the assembly or such as the members of that as¬ 
sembly knew to be likely to be committed in prosecu¬ 
tion of that object, or even as to when the assembly 
came into being. II Cal 100 and 22 Cal 270 and 33 
Cal 295 and AIR 1924 Lah 007(2), Rel. on. 1950 Ker 
L T 30 :1 L R (1956) Trav-Co 1:1956 Cri L J 1358 s 
AIR 1956 Trav-Co 230 (232) (Pt A) (Pr 3) (DB). 
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5, Sections 149 and 34. 

See also Penal Code (1800), S. 34. 


•-Ss. 149, 34 — Applicability — Common object 

and common intention — Distinction — Enmity be¬ 
tween different castes in village—Attack by S and G 
of one caste on persons of another caste at night 
with gun and sword—Hearing cries of help and gun 
fire, 30 or 40 villagers armed with deadly weapons 
rushing to the scene thinking there were thieves— 
Some of them later joining S and G in beating 
victims and all those who came to their rescue — 
Riot resulting in death of certain persons—Olfence. 

Held, on fact that persons who had come there 
quite lawfully, in the first instance, thinking there 
were thieves could well have developed an intention 
to beat up the thieves instead of helping to appre¬ 
hend them or defend their properties; and if five or 
more shared the object and joined in the beating, 
then the object of each would become, the common 
object. There is no differnce in principle between 
this and a case in which the original object was un¬ 
lawful, The only difference R that a case like this is 
more difficult to establish and must be scrutinised 
with greater care. Held, further, that any person who 
carries a fire arm at that hour of the night and uses 
it and then continues a fight after an excited crowd 
has assembled and when at least nine ot them rush 
in to join in the beating after his first shot must know 
eithgfltat somebody is likely to deal a fatal blow or 
at le^^hat the cumulative effect of blows indicted 
by a number of persons armed with lathis is likely to 
cause death from shock. 


The requisite knowledge that somebody would be 
likely to be killed in a melee could be imputed to all 
others who joined S and G accused belonging to one 
in beatiDg all those who came to the help of P 
and C belonging to another caste. Sukha v. State of 
Rifasthan, 1956 S C R 288 : 1956 Pat L R (SC) 168 s 
1950 Cri L J 923 i 1956 S C J 503 : 1956 Andh L T 
583.1950 S C A 781 1 1956 All W R (Sup) 83 : 1956 
SC C 355 : A 1 R 1956 S C 513 (514, 516, 518, 519) 
<Pt A) (Prs 7,11, 29, 30, 33. 35, 36). 


• “ Ss. 149 and 34—Relative scope and distinctioc 
-Criminal P. C. (1898), S. 233. 

Under S. 149, a specific offence is created. Undei 
this section a person, who is a member of an unlaw, 
tul assembly is made guilty of the offence committee 
oy another member ot the same assembly in the cir. 
cumstances mentioned in the section, although he 
had no intention to commit that offence and had 
done no overt act except his presence in the assembly 
and sharing the common object of that assembly 
When the accused are acquitted of riot and the 
charge for being members ot an unlawful assembly 
tails, there can be no conviction of any one of them 
tor an offence which he had not himself committed. 

Section 149 creates an offence but the punishmenl 
must depend on the offence of which the offender i< 
by that section made guilty. The finding that all the 
members of an unlawful assembly are guilty of the 
offence committed by one of them in the prosecution 
c ° mmon object at once subjects all the mem. 
bers to the punishment prescribed lor that offence 
and the relative sentence. 

J**** do . es n ?‘ however create any specific 
offence. There is a clear distinction between the pro. 

^h° nS °‘, Ss - ¥ ^ 149 aud ‘he two sections a.e nol 
b ° 1C0n .* u . sed : The Principal element iu S. 34 is the 
nf intention to commit a crime. In lurtherance 
of the common intention several acts may be done b\ 
crim? persons resulting in the commission of tha* 

Si 

ata; hieis* iesui “" 8 in ,h *' 

CVoI. 12.] Fn.D, 8. 


Th ere is no question of common infection in S 149. 
Ad offence may be committed by a member of an un¬ 
lawful assembly and the other members will be liable 
for that offence although there was no common in¬ 
tention between that person and oth* i members of 
the unlawful assembly to commit that offence pro¬ 
vided the conditions laid down in the section are 
fulfilled. 34 Cal 098 : A f R 1915 Cal 292 Approved. 
Observations of Lord Sumner in A I R 1925 PCI, 
Rel. on; AIR 1925 Mad 7 (FR); 1 L R 47 Mad 740: AIR 
1925 Mad 1 : 25 Cri L J 1297 (FB); I L R 9 AH 645 : 
1887 All IV N 149 and 1LR 7 Pat 484 : A I R 1928 Pat 
454 : 29 Cri L J 648. Overruled. Nanak Ch«ud v State 
of Punjab, 1955 S C A 272: 1955 Mad W N 826: 1855 
Cri L J 721 : (l955i 1 Med L J (SC) 141 « 1955 Andh 
W R (SC; 141 : (1955) 1 S C R 1201 : 1955 All W ft 
(Sup) 54: I L R (I955r Punj 154: 1955 SCJ 241: AIR 
1955 S C 274 (276 to 278) (Pt A) (Prs 5. 7, 9). 

-Ss. 149, 34 —Relative and distinction. 

The distinction between Ss. 149 and 34 is that while 
S. 34 speaks ot a common intention $. 149 sprats of 
a common object. AIR 1925 PCI, Ref. 1954 All W R 
(HC) 330 r 1954 Cri L J 1424 : AIR 1954 All 680 
(681) (Pt B) (Pr 6) (DB). 

-Ss. 149 and 34 — ‘Common object’ and ’Common 

intention’ — Distinction — Elimination of difference 
would amount to misdirection tending to rais-ap- 
plicatinn of law—Criminal P. C. (1898), S. 297, 

Section 34 limits itself to the furtherance of the 
‘common intention' while S. 149 goes further and is 
more stronglv worded than S.34. The words ‘common 
object* and ‘common intention* are not synonymous. 
They involve a substantial difference and if this differ¬ 
ence is sought to be eliminated in charge to the jury, 
that would amount to a misdirection tending to mis¬ 
application of the law in -this regard resulting iu a 
wrong verdict. 1965 (1) Cii L J 160 : A I R 19G5 Cal 
89 (91) (Pt A) (Pr 11) (DB). 


-Ss 149, 34 — Correct section to be applied held 

was S. 149 and not S. 34. 


A separate charge was framed under S 302 read 
with S.34 against accused 1 to 10 and 12 and an 
alternative charge under S. 302 read with S. 149 
against all the acm^ed. The common object of the 
accused was found to be not to kill the deceased but 
only to cause juries to him. The accused were con¬ 
victed under S. 148, 

Held, that the correct section to be applied was 
S. 149 and not S. 34. 1951 Mad W N 861 i 1952 All 
W F (Sup) 11:1951 Mad W N (Cri) 29 U 1931-2 Mad 
L J 635 : AIR 1951 Mad 190 (190) (Pt A) (Pr 1) (DB) 


-Ss. 149,34—Distinction-Common object alleged 

to be assaulting-Conviction for murder—Validity, 

It is more on the applicability of S. 149 than of 
S. 34 that the correctness of the conviction of per¬ 
sons who are not the assailants depends. S. 34 can¬ 
not be invoked as it has been held to refer to cases in 
which several persons intend to do an act some do 
that act and not to cases where several persons 
intend to do au act and some one or more of them do 
an entirely different act. 

Section 149 may be applicable to cases to which 
S. o4 does not apply. The essential condition ior the 
operation of either section is that the intention in one 
case and object in the other should he common and 

IS “mu MC ? S ° u° r be > 0Dd ‘ho intention or 

snsss be 

Where the common object specified in the charges 
is “assaulting the Parivsars” the words cannot b2 
understood as denoting murder though assault mav 
sometimes wove fatal and if the latter put of S 14? 
imputing knowledge of the olfence like y to bo com 
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mitted is not referred to in the charge, there is no juris¬ 
diction for the conviction of all themembers of the un¬ 
lawful assembly for murder, when itis not alleged in the 
charges that murder was the common object and the 
evidence did not establish it. AIR 19*12 Mad 446, Rel. 
on. 193-4 Cri LJ 632:3-4 Mvs L ] 13 : 1LR (1953) 
Mys 690 : AIR 1954 Mys 75 (77) (Pt B) (Prs 6, 7) 
(DB). 

-Ss. 149 and 34—Object and intention—Distinc¬ 
tion. 

There is a difference between object and intention, 
for, though their object is common the intentions of 
th* several members of an unlawful assembly may 
differ and indeed may be similar only in respect that 
they are all unlawful, while the element of participj. 
tion in action which is the leadiug feature of S. 34 
is replaced in S. 149 by membership of the assembly 
at the time of the committing of the offence. Roth 
secticm> deal with combination of persons, who 
become punishible as sharers in an oUei.ce. Thus, 
they have a certain resemblance and may to some 
extent overlap. The common object is an inference of 
fact to be deduced in the ciicumstauces of each case. 
Intent on is the volition of the mind immediately 
preceding the overt act while object is the eud to 
which effect is directed, the thing aimed at and that 
which one endeavours to attain or carry on. 1955 
Cri L J 721 : AIR 1955 S C 274 and 1956 Cri L I 
1365 : AIR 1956 S C 731 and i960 Cri L j 424 : AIR 
1960 S C 259 and 1961 (2) Cri L I 711 : AIR 1961 S C 
1541, Rel. on. ILR (1962) Cut 661 : 28 Cut L T 435 : 
1964 (l) Cri L J 114 (Orissa). 

6. “Knew to be likely to be commiltcd.” 

O-Ss. 149, 300—Common object to murder. 

Section 149 applies not only to offences actually 
committed in pursuance of the common object but 
also to oifences that members of the assembly know 
are likely to be committed. 

Held, that even if it be assumed that the common 
object was only to rescue ihe two accused who weie 
in the lock up, it was obvious that the use of violence 
was implicit in that object. People do not gather 
together at the dead of night, armed with crackers 
and choppers and sticks to rescue persons who are 
guarded by armed police without in ending to use 
violence in order to overcome the resistance of the 
guards; and a person would have to be very naive 
and simple minded if he did not realise that the sen¬ 
tries posted to guard prisoners at night are fully 
armed and are expected to use their arms should the 
need arise. It would be impossible on the facts of 
this case to hold that the members of the assembly 
did not know that murder was likely to be committed 
in pursuance ot a common object of that kind by a 
large assembly. Accordingly, even if the common 
object be not placed as high as murder the conviction 
on the inuider-cum rioting charge was fully justified. 

K C Mathew v. State ci Travancore- Cochin, 
(1956) S C J 213 : 1956 Mad W N 217 : 1956 Cri L J 
444 : 1956 5 C A 175 : 1956 All W R (Sup) 34 : 
1956.1 Mad L J (SC) 130, 1956 Ker L T 355 : 
1956 Andh LT 506,(1955) 2 2 > C R 1057 : AIR 
1956 S C 241 (245) (Pt D)(Pr 17). 

-S. 149-Second part—Scope. 

The word ‘knew* implies something much more 
than mere conjecture or speculation, and it is highly 
significant that the legislature refrained from induc¬ 
ing in the section some such expression as ‘or had 
reason to believe’; further, the likelihood of the result 
must be 'in the prosecution of the common object’ 
and not through some other reason. 1959 All W R 
IHC> 609 , 1959 All Cr R 510 : 1959 Cri L J 419 , 
ILR (19581 2 All 426 , AIR 1959 All 255 (258) 
(Pi 13) (Pr 15) (DB). 


-S. 149—Scope—Common intention. 

The most important requirement necessary for the 
application of both the portions of the section is that 
the act for which each of the members of the assem¬ 
bly can be made liable should be an act which was 
either actually committed or was in any case likely 
to be committed in prosecution of the common object 
of the assembly. The purpose for which the members 
of the assembly set out or desired to achieve is the 
object. If the object desired by all the members is 
the same the knowledge that that is the object which 
is being pursued is shared by all the mtnners and 
they are in general agreement as to how it is to be 
achieved, the object becomes the common object of 
the assembly. It may be formed at any slage by all or 
a few members of the assembly and the other mem¬ 
bers may just join and adopt it. Even if the act is an 
individual act of one member and it is not actually 
done in prosecution of the common object all the 
other members will be liable for it, provided they 
knew—and positive knowledge is necessary, it is not 
sufficient to show that they ought to have or might 
have known or that they had reason to telieve that 
it might happen—that the act was likely to be com¬ 
mitted in prosecution of the common object. The use 
of the word ‘Likely’ in the second part ot S. 149, I. P. 
Code, implies something more than a possibility. 
1959 All W R (H C) 609 : 1939 All Cr R 510 A 1959 
Cri L 1419: ILR (1958) 2 All 426 : AIR £$59.Alt 
255 (261, 262) (Pt C) (Pis 40 to 42) (DB). V'“ 

-Ss. 149. 360—Applicability — 'Knew to be likely 

to be committed’ — Meaning—Expression imports at 
least expectation founded upon facts known to mem¬ 
bers of assembly that offence of particular kind com¬ 
mitted would be committed — Tt means something 
more ihan speculation. AIR 1955 N.U C (Madh B> 
70 (DB). 

-S. 149—Applicability—Common liability—When 

arises. 

Under S. 149, I. P. Code, the liability of the other 
members for the offence committed during the con. 
tinuance ot the occurrence rests upon the tact whe¬ 
ther other members knew beforehand that the 
offence actually committed or likely to be committed 
in prosecution of the common object. Such know¬ 
ledge may reasonably be collected from the nature of 
the assembly, arms, or behaviour at or before the 
scene of action. If such kdowledge cannot be reason¬ 
ably attributed to the other member* of the assembly 
then their liability for olfence committed during the 
occurrence does not arise. AIR 1950 Pat 44, Ref. 1955 
Cri LJ 705 : AIR 1955 Manipur 21 (26) (Pt C) 
(Pr 35). 

-Ss. 149 and 304 — Knowledge that death was 

likely to result from use of force—Common object of 
assembly to result or cause hurt — Indiscriminate 
blows over body of deceased — Death held to be 
caused in accomplishing common object—Convic¬ 
tion under 5s. 304/149 valid. 

Held, that having regard to the fact that all the 
appellants took partin the assault and that indiscri¬ 
minate blows were given on all parts of the body it 
could not be said the appellants had no knowledge 
that such merciless assault was likely to cause deatn. 
ft was clear that the members of the assembly were 
determined to go to any length even (o the length of 
causing death. The olfence actually committed must* 
therefore, be deemed to have been included within 
the common object of the assembly. In this view of 
the case, the conviction of the appellants under 
S.'04, part two, of the Indian Penal Code was fully 
justified. AIR 1959 All 690, Rel on.; 20 W R 9; AIR 
1938 Pat 481, Dist. 1961 B L J R 655. 
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7. Evidence. 

--S. 149 — Evidence — Trial under S. 307/149 — 

Common object to fire on police party — Accused 
found running along with other accused persons — 
No evidence to show that he actually fired—Evideuce 
held not efficient to warrant conviction under S. 307/ 
149. See Penal Code (1860). S. 307. AIR 1935 NUC 
(Ajmer) 2622. 

--S. 149 — Applicability — Obstruction to arrest— 

Not sufficient to hold that persons so resisting were 
members of unlawful assembly. See Penal Code 
(I860), S. S32. AIR 1955 NUC (All) 2782. 

— S. 149 — Evidence — Innocent individuals when 
become liable under S. 149 stated — Accused charged 
uuder S. 149 — It cannot be urged that only evidence 
of specific pirts having been assigned to specific per¬ 
sons should be accepted and acted upon in assessing 
the guilt of any particular accused aod the rest of the 
evidence should be rejected. AIR 1955 NUC (All) 166 
(DB). 

-5s. 149, 302 — Evidence — Question of motive 

favouring more the defence version rather than pro¬ 
secution version — Assault taking place in dark and 
under circumstances when assailants could not have 
been recognised — Whole prosecution evidence found 
interested and not reliable — Accused persons named 
bec3Uje of enmity — Charges held not proved. See 
Penal Code (1880), S 302. 1954 All L J 165, 

-S. 149 — Number of persons participating in 

assault — Participation of accused A and B establi¬ 
shed — Proof that in|ury was inflicted by them — 
Other circumstances may be taken into consideration 
apart from prosecution evidence — Evidence Act 
(1872), S. 3 — 'Proved.' 1950 All L J 596: 1952 Cri 
L J 824 : AIR 1952 All 453 (454) (Pr 7). 

•~Ss. 149 and 301 — Section 301 applicable to facts 

7S? ll0 ?Ai 9 does not app| y- See PenaI Code (I860), 
f-S°k l 0fl 3 (i) Cri JL J 415: AIR 1963 Andh Pra 
140 (DB). 

Ss. 149, 302 and 304 — Attack by members of 
1* . 1 l ssemb y resulting in death of victim - 
Medical officer deposing that only two out of 43 
Injuries had caused death - Prosecution failing to 
elicit whether the two injuries were sufficient in ordi- 
t na 7 course of nature to cause death - Only offence 
under S. 304 is Proved and not one under S. 300. See 

StfwS.'Wb p™ ,,9 “ J, Andh p " 313 ' 

trom circumstances such as weapons with which 
members were armed or their conduct during riot. 

iw[? n „ 0rder 30 ob i e , ct should be common to the 

D 5- an , UD ’ lwfu[ assembly,they should 
be aware of the object and concur in it. The expre-. 

5 ‘Z ' c T mo ° object” has reference to a state of 

Sn?e it d h a V»iV ft b i Se f DCe °J r direct ? r res gestae evU 

aence, it has to be inferred from the circumstance-; 

*>■• -nswhich ih. 
armed or their conduct during the riot. 

• ,^*} ere two fatal injuries among the several 
an K the pers , on ? f ,he deceased as the result of 
““ “ k b * an ““lawful assembly we.e, in externa 
appearance, merely a contusion, 4 inches x 2 inches 
and ^ abrasion, 2 inches xl inch respectively and it 





object was to cause death or to cause an injury likely 
to cause death. ILR (1962) Andh Pra 313 : 1963 
(2) Cri L J 70 (74, 75) (Pt F) (Pr 19) (Andb Pra). 

-Ss. 149, 324. 302 — Common object — Proof of, 

by course of conduct — Individual acts need not be 
proved. 

Where ten persons lay in wait in a field fully armed 
with axes, spears and sticks and rushed to the place 
where the deceased and his father were resting 
assaulted the father inflicting about nine injuries on 
him and killed his sod, the deceased: 

Held, that the course of conduct adopted by the 
accused clearlv showed that they were actuated by 
the common object of inflicting injuries on the father 
and of causing the death of the deceased. (2) That in 
such cases it was not nec?$sary for the prosecution 
to prove that a particular accused caused a particular 
injury either to the deceased or to his father and so 
was guilty under S. 324 or S. 302, Penal Code. Since 
the offence was under Ss. 302 and 324 read with 
S. 149 of the Penal Coce, it would be enough for the 
prosecution to prove that as a result oi the as<ault 
carried out in the field by the members of the unlaw¬ 
ful assembly grievous hurt was caused to the father 
and his son’s death was intentionally caused. M95BI 
Cri L J 389 : AIR 1956 Bom 183 (185) (Pt B) (Prs 5 
10) (DB). 

149 — Evidence — Child eye-witness of 12 or 
13vears —Hftence under S. 302 read with Ss. U9 
and 147 - Discrepances in his statements — Witness 
held could not be relied upon for convicting all 
accused. See Evidence Act (18721, S. 118 AIR ]Qv! 
NUC (MadhB) 3097 (DB). 1955 

Ss. 149, 300, 326—Absence of evidence of doctor 
;"o**nc*uacite r Not possible for Court 
to infer whether .n|ury in question to skull would 
have been sufficient in the ordinary course to cause 
the dealh—Conviction of accused only for ollence 

of causing grievous injury with deadly weapon 
1° My s Ilj 393? See Penal I860), S. 300. (19G 4)’ 

—S. 149 - Conviction of person present in riot. 

1 1 7l ere , P r ® se “ce of the riotous crowd of suonor 
ters of the leader is sufficient to support conviction of 

StesTOr 1913 A " 49 ReK 00 ^ 

Has 

Appreciation of—Testimony of partisan eve 

S. 30^63(WCriS /So(0^ nal C ° de ^ 
——S. 149 — It is for prosecution to prove that 

SSSSSfS? 

aa. A! " 1958 p *' 12 (H. m 1 “ft, 

hTaif ■jfms ysssjr?” '»«i- 

plainants when takins cattl« ,_ mp ! a,n ?“ ,s ~Com- 
and beaten by accused —One of ^mnt " ,erCepted 
calving smashing blow on head h« n«° P a,nants re¬ 
dying - All held «uiK n d?rS'.S* ac S u 'ed and 
gde 0860), S. 300 (3? AIR (fi! ut 

.ftwKSyT SC ° P '~ Li,bili, >-°l mtufe 
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Where the accused were members of an unlawful 
assembly having a common object of beating the 
complainant, the mere fact that they did not take part 
in actual beating cannot exonerate them of their 
liability for offence under S. 32-3, Penal Code, com¬ 
mitted by other membersof the assembly. They would 
be guilty under S. 323, when it is proved that they 
were present in th? assembly at the place of occur¬ 
rence 1953 All W K (HC) 405 : 1953 All L J 420 : 
1953 Cri L J 1796 : AIR 1953 All 773 (779) (Pr 5). 

-S. 149 — Person being members of unlawful 

assembly —Proof. 

In order that a person may be a member of an un¬ 
lawful assembly and be guilty of rioting, it is only 
necessary to prove affirmatively that there was an un¬ 
lawful assembly in which, after knowing its unlaw¬ 
ful object, the person intentionally continues to 
remain. If any member commit an act of violence he 
is guilty of rioting and if any offence is committed 
by any member in prosecution of the common object, 
he is constructively Builty of that offence under 
S. 149, Penal Code. It is not necessary to prove any 
overt act of violence or any incitement to others on 
his part AIR 1950 Kutch 94 (95) (Pt C) (Pr 9). 

-S. 149—Applicability — Assault on police party 

in pursuance of criminal conspiracy — Murder of 
Inspector and fatal injuries on others—Conviction up¬ 
held. Every one of accused constructively liable 
under S. 149 for offences committed by other mem. 
bers of unlawful assembly—All members liable under 
S. 149 read with Ss.302, 307. 324, 326 and 332. See 
Penal Code (18fc0), S. 120-B. 1955 Cri L J 414 : AIR 
1955 Trav Co 33 (DB). 


9. Conviction of less than five. 

• —S. 149—Conviction of less than five persons — 
Circumstances under which Court can conclude that 
there was unlawful assembly in such cases. 

Held, that the judgment of the High Court should 
be set aside as it had failed to determine questions 
which it was essential for it to do Tt should have 
fully examined the entire evidence and come to a de- 
6nite conclusion as to whether there was an unlawful 
assembly consisting of more than five persons includ¬ 
ing the appellants and some other persons who were 
unidentified or not and stated its reasons for coming 
to such a conclusion. It should then have ascertained 
the particular acts committed by any member or 
members of that assembly in furtherance of the com¬ 
mon object as also the question whether any of the 
appellants had participated in the incident. In the 
light of its findings on these matters the High Court 
should then have proceeded to consider whether all 
or any of the appellants could be held liable vicari¬ 
ously for all or any of the acts found to have been 
committed by the unlawful assembly or any member 
or members thereof other than those alleged to have 
been committed by persoos whose acquittal has be¬ 
come final. Ram Bilas Singh v. State ot Bihar, 1963 
B L J R 562 : 1963 All L J 609 : 1963 All VV R (HC) 
537 : 1963 Cur L J (SC) 43 : 1964 SCD 60: (1964) 
1 S C A 146 : (1963) 1 S C W R 743 : 1963 All Cr R 
265 : ILF 42 Pat 396 : (1964) 1 S C R 775 : (1964) 1 
Cr L J 573 (SC). 

p _Ss. 149 and 34—Applicability — Five persons 

charged with »ubstantial offence read with S. 149 
and S. 34 — Some acquitted — Conviction of rest 
under substantial offence read with S. 149 and S 34 
—Propriety of—Different situations considered. 

One of the essential ingredients of S. 149 is that 
the offence must have been committed by any mem¬ 
ber of an unlawful assembly and S. 141 makes it 
clear that it is one of the essential conditions of an un¬ 
lawful assembly that its membership must be five 
or more. 


In dealing with the question as to the applicability 
of S. 149 in such cases, it is necessary to bear in mind 
the several categories of cases which come before the 
Criminal Courts fortheir decision. If five or more per- 
sonsarenamed in thecharge as composing an unlawful 
assembly, and evidence adduced by the prosecution 
proves those charges against all of them, that is a 
very clear case where S. 149 can be invoked. It is, 
however, not necessary that five or more persons 
must be convicted before a charge under S. 149 can 
he successfully brought home to any members of the 
unlawful assembly It may be that less than five per¬ 
sons may be charged and convicted under S. 302/149 
if the charge is that the persons before the Court 
along with others named constituted an unlawful 
assembly, the other persons so Darned may not be 
available for trial along with their companions for 
the reason, for instance, that they have absconded. 
In such a case, the fact that less than five persons are 
before the Court does not make S. 149 inapplicable 
for the simple reason that both the charge and the 
evidence seek to prove that the persons before the 
court and others number more than five in all and as 
such, they together constitute an unlawful assembly. 
Similarly, less than five persons may be charged 
under S. 149 if the prosecution case is that the per¬ 
sons before the Court and others numbering in all 
more than five composed an unlawful assembly, these 
others being persons not identified and so not named. 
In such a case, if evidence shows that the persons be¬ 
fore the Court along with unidentified and unnamed 
assailants or members composed an unlawful assemb¬ 
ly, those before the court can be convicted under 
S. 149 though the un-named and un-identified per¬ 
sons are not traced and charged. Cases may also arise 
where in the charge, the prosecution names five or 
more persons and alleges that they constituted an un¬ 
lawful assembly. In such cases, if both the charge 
and the evidence are confined to the persons named 
in the charge and out of the persons so Darned two 
or more are acquitted leaving before the court less 
than five person to be tried, then S. 149 cannot be in¬ 
voked. Even in such cases it is possible that though 
the charge names five or more persons as composing 
an unlawful assembly, evidence may nevertheless 
show that the unlawful assembly consisted of some 
other persons • as well who were not identified and 
so not named. In such cases, either the trial court or 
even the High Court in appeal may be able to come 
to the conclusion that the acquittal of some of the 
persons named in the charge and tried will not neces¬ 
sarily displace the charge under S. 149 because along 
with the two or three persons convicted were others 
who composed the unlawful assembly but who have 
not been identified and so have not been named. In 
such cases, the acuittal ot one or more persons named 
in the charge does not affect the validity of the charge 
under S 149 because on the evidence the court of 
facts is abb to reach the conclusion that the persons 
composing the unlawful assembly nevertheless were 
five or more than five. It is true that in the last cate¬ 
gory of cases, the court will have to be very careful 
in reaching the said conclusion. But there is no legal 
bar which prevents the court from reaching such a 
conclusion. The failure to refer in the charge to other 
members of the unlawful assembly un-named and 
un-identified may conceivably raise the point as to 
whether prejudice would be caused to the persons 
before the court by reason of the fact that the charge 
did not indicate that un-named persons also were 
members of the unlawful assembly. But apart from 
the question of such prejudice which may have to be 
caretully considered, there is no legal bar preventing 
the court of facts from holding that though the 
charge specified only five or more persons, the un¬ 
lawful assembly in fact consisted of other persons 
who were not named and identified. 
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Where five named persons were charged and tried 
for an offence read with S. 149 aod two of them are 
acquitted, and the membership of the assembly is re¬ 
duced from five to three, that makes S. 141 inappli¬ 
cable which inevitably leads to the result that S. 149 
cannot be invoked against the remaining members. 
As soon as two of the five named persons are acquit¬ 
ted, the assembly must be deemed to have been com¬ 
posed of only three persons and that clearly cannot be 
regarded as an unlawful assembly. AIR 1953 SC 
364, AIR 1900 S C 289. Rel. on. AIR 1961 S C 1787, 
Explained and Approved. 

Like S. 149, S. 34 also deals with cases of construc¬ 
tive criminal liability. It provides that where a crimi¬ 
nal act is done by several persons in furtherance of 
the common intention of all. each of such persons is 
liable for that act in the same manner as if it were 
done by him alone. The essential constituent of the 
vicarious criminal liability prescribed by S. 34 is the 
existence of common iutention. If the common inten¬ 
tion in question animates the accused persons and if 
the said common intention leads to the commission of 
the criminal offence charged each of the persons 
sharing the common intention is constructively liable 
for the criminal act done by one of them. Just as the 
combination of persons sharing the same common ob¬ 
ject is one of the features of an unlawful assembly, so 
the existence of a combination of persons sharing the 
same common intention is one of the features ol S. 34. 
In some ways the two sections are similar and in 
some cases they may overlap. But nevertheless, the 
common intention which is the basis of S. 34 is 
different from the common object which is the basis 
of the composition of an unlawful assembly. Common 
intention denotes action in concert and necessarily 
postulates the existence of a pre-arranged plan and 
that must mean a prior meeting of minds. Cases to 
which S. 34 can be applied disclose an element of 
participation in action on the part of all the accused 
persons. The acts may be different; may vary in their 
character, but they are all actuated by the same cora- 
po^tenhon.The common intention required by S. 34 
is different from the same intention or similar inten¬ 
tion. AIR 1945 P C 118, Rel. on., Mohan Singh v. 
State of Punjab, 1962 All CriR449 : 1663 (l) Cri L J 
100: 1962 S C D 707 : 1962 Mad W N 572: 1962 AH 
JJ R (HC) 804 : AIR 1983 SC 174 (178, 180) 
(Prs8,9, 13). 

•“—Sf. 149 and 141—Unlawful assembly—Consti¬ 
tution of — Conviction of less than five — Actual 
number of assailants* party consisting of five or more 
persons — Party is unlawful assembly though only 
three are convicted. See Penal Code 1 I 86 O 1 . S. 141. 
1961 (2) Cri L J 853 i AIR 1961 S C 1787. 

* 7 S. 149—Applicability—More than five persons 

constituting unlawful assembly — Identity of four 
only established—Effect—Error, omission or irregu- 
Jarily in charge-(Criminal P. C. (1898), S. 537). 

Where the finding is that the number of persons 
who constituted the unlawful assembly was more 
though the identity of four only was 
f shed and ™e killing was done in prosecution 
or the common object of the entire unlawful assem- 

2 1 I An V re c i an ba no s0rious difficulty in applying 
?• 149 to such a case. Whether such a finding can 
do given or not must depend on the facts of each 
case and on the evidence led. Any mere error, 

vSM S a? n .L 0 r r i ,r 5 egu,arit > r in the char « e will not in¬ 
validate the finding as a matter of law in the absence 

J a P re J u dlce to the convicted persons. Bbarwad 
iJSE? State of Bombay, 1969 Cri L I 424 1 

“J WiH 457« (I960) 1 KerLR 277 1 62 
ftP fl* 26®; 1960 SCJ 478: (1900) 2 SCR 

qua 1 WAuVyiff C) 258 1 1980 Mad L j (Cr) 

SlKAHPrflt.™ ' A ‘“ I960 S C 2B9,293 


• -s. 149—Scope—Seven accused charged under 

S. 302, read with S. 149 -Five acquitted in Appeal- 
Conviction of two under S«. -302 and 149, held by 
the Supreme Court not affected as acquittal of five 
was wrong. See Penal Code (1860), S. 302. 1954 
Cri L J 1668 i AIR 1954 S C 648. 

• -S. 149-Applicability—Finding that more than 

five persons were involved — Identification of only 
two—Effect. 

High Court giving clear finding that there were 
more than five persons in the band of attackers and 
believing eye-witnesses who identified two of them 
—The mere fact that only two of them were satis¬ 
factorily identified does not weaken the force of the 
finding that more than five were involved — Use of 
S. 149 was therefore justified. Nar Singh v. State of 
Uttar Pradesh, 1954 S C J 570 : 1954 Mad W N 741 : 
(1954) 2 Mad L J 122 : 1954 S C A 642 : 1954 
Cri L J 1167 : 1954 All L J 438 : 1934 All W R 457 j 
(1955) 1 S C R 238 : aIR 1954 S C 457 (459) (Pt C) 
(Pr S). 

• -S. 149-Applicability. 

Before S. 149 can be called in aid, the Court must 
find wiih certainty that there were at least five per' 
sons sharing the common object. A finding that out 
ol seven men in question three "may or may not 
have been" at the site of offence betrays uncertainty 
on this vital point and consequently a convictioo 
resling on that uncertain foundation cannot be sus¬ 
tained. Especially in a murder case where the sen¬ 
tence of transportation in no less than four case* 
has been enhanced to death it is essential that the 
Judge should give a finding on the point with uner- 
riug certainty. Dalip Singh v. State ot Punjab, (1953) 
S C J 532 : 1953 Mad W N 642 : 1953 Cri L J 1465 : 
1954 S C R 145 : AIR 1953 S C 364 (366) (Pt A) 
(Prs 19, 20). 

• -S. 149-Conviction of less than five—Legality. 

It is not essential that five persons must always be 

convicted before S. 149 can be applied. Where it is 
possible to conclude that though five persons were 
unquestionably at the place of offence the identity 
of one or more is in doubt a conviction of the rest 
with aid of the section would be good. Dalip Singh 
v. State of Punjab, 1953 S C J 532 1 1953 SC A 
709 : 1953 Mad W N 642 : 1954 SCR 145 * 1953 
Cri L J 1465 j AIR 1953 S C 364 (366) (Pt 
(Pr 20)# 


D) 


T— S - l 49 — Conviction of less than five when evi¬ 
dence showed that number of people attacking was 

SPi?,ia aD i^ 0 ^ n ji^ ion , held ri * ht under Section 
302/149. AIR 19o5 NUC (All) 2672 (DB). 

-S. 149 - Applicabitily - Conviction of five or 

more persons not necessary. 

In order to sustain a charge under S. 149, it is not 
necessary that five or more persons should be found 
guilly. All that has to be proved is that there were 

Soso'S “c, {?Pl7 A ,°, d D h B Y " 920 : A,B 1958 

~;L!< 49 - U Qlaw * ul assembly - Some accused 

ar ( lM0Ti!l48T959‘i;^L7K' 6d - S ” Pe "“ 

SA2WX “4 C - KS2irS!K 

a being members ol unlawful assembly — Three 
acquitted on ground that their presence at the time 
of occurrence was doubtful - No allegation that 
assembly consisted of unknown persons2fl em; ,i niug 
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-S. 140 — Criminal P. C. (1698), S. 423 — Appeal 

from conviction — Powers of appellate Court — Trial 
under S 149, I. P. C. — All except one accused ac¬ 
quitted — Appeal by convicted accused — Conviction 
under S. 149 can be maintained. See Criminal P. C. 
(1898), S. 423. 1960 Cri L J 1472 : AIR 1960 Mys 294 
(DB). 

->. 149 — Unlawful assembly consisting of more 

than five members having common object of killing 
the deceased — Conviction of four persons of the 
assembly under S. 302 read with S. 149 and wrong 
acquittal of others — Conviction held justified. See 
Penal Code (i860). S. 302. 1LH (1903) 42 Pat 293. 

—S 149 — Trial under Ss. 302/149. Penal Code — 
Conviction of one and acquittal of rest is legal. 

In every case where the names of all the persons 
who are alleged to have formed an unlawful assem¬ 
bly and to have pTrticipated iu a crime are speci¬ 
fically given, the acquittal of some of them reducing 
the number of the rest to less than five does not 
necessarily result in the acquittal of all. There may 
be a case in which some of the accused are falsely 
included in place of the real culprits who in fact 
had not been identified. The Court, while acquitting 
them who in its opinion appear to have been so 
implicated, may yet convict under S. 302/149. Penal 
Code, one more with respect tj whise participation 
there could not possibly be any doubt if further it be 
of the definite opinion that the number of the parti¬ 
cipants could not be less than five and they formed 
an unlawful assembly. Case law discussed. Editorial 
Note—For a similar case, See AIR 1951 All 060 (FB), 
where, however, it was held that the accused could 
be convicted under S. 34, 1. P. C. in such cases.' 
52 Cri L J 1409 : 3 Peosu L R 132 : AIR 1951 Pepsu 
152 (152,153) (Pt A) (Pis 3. 4) (DB). 

-Ss. 149, 34, 302 — Out of 5 persons 3 convicted 

and 2 acquitted — In appeal against acquittal Court 
issuing notice only to one out of two — S. 149, held 
inapplicable—S. 34. held applied. AIR 1953 S C 364, 
AIR 1900 S C 289. AIR 1901 S C 1787, Rel. on. 
(1963)65 Pun LR 503. 

“—S. 149—Applicability — Conviction of less than 
five 

In applying S. 149 the Court must find with cer¬ 
tainty that there were at least persons sharing the 
common object. Where the finding is th it four out 
of the six accused may have been named simply to 
add to the number of the assailants, the finding 
betray*, uncertainty a 1 out the participation of at least 
five persons in the crime. When in no part of the 
judgment does the Court come to the conclusion that 
at least five persons participated in the crime though 
the identity ot one or more was in doubt the case 
does not come wilhin S. 149. AIR 1950 F C 80; AIR 
1953 S C 304, Fall. 1954 Cri L I 752 : 56 Pun L R 
43. ILR (1954) Punj 813 ; AIR 1934 Punj 126 
(127, 128) (Pt A) (Prs 7, 14) (DB). 

-S. 149— Conviction of less than five—No finding 

that at least five persons participated in the crime— 
Case does not come under S. 149. ILR (1934) Puni 
813 : 56 Pun L R 43 i 1954 Cri L J 752 : AIR 1954 
Punj 126 (DB). 

10. Private defence. 

-S. 149 — Deceased entering appellant's house at 

night in prosecution of his intrigue with appellint’s 
daughter—Assault by appellant and his companies — 
Injuries caused leading to death—Injuries held caused 
in lawful exercise of right of private defence—Appel¬ 
lant, therefore committed no offence—Neither S. 149 
nor S. 34 had any application. Held not guiltv. See 
Penal Code (I860). S. 34. ILR (1960) 2 All 285. 

-S. 149 — Applicability — Both parties determined 

to fight —No right of private defence. See Penal Code 
(1800), S. 90. AIR 1955 N U C (All) 2713. 


-S. 149 — Applicability — Persons assembled in 

exercise of right of private defence of property — 
Assembly is not unlawful — They are not liable to 
punishment under section for act of each other. See 
Penal Cxle (1803*. S. 146. 1954 Cri L J 1710 : A 1 R 
1954 All 771 (DB). 

-Ss. 149, 97, 141,14S and 326 — Accused more 

than 4 armed with deadly weapons trying to enforce 
their disputed right to usufruct of mango trees— 
Incident resulting in simple injuries and grievous 
hurt resulting in death ot person—No ohysical resist¬ 
ance encountered by accused — No right ot private 
defence — Every one of accused held guilty under 
S. 148 and al<o under S. 320/149. See Penal Code 
(I860), S. 97. 1961 (1) Cri LJ 403 : A I R 1961 Yiys 
74 (DB). 

-Ss. 149, 97—Common plea of self-defence by five 

or more accused—Implications of — Failure to estab¬ 
lish the plea — Unlawful assembly with common 
object held constituted. See Penal Code (1800), S. 97. 
1960 Cri L J 1472 : AIR 1960 Mys 294 (DB). 

-S. 149 — Unlawful assembly — Maintaining or 

enforcing a right by force wou'd be unlawlul unless 
justified on ground of private defence. 

Per Narasimham J. — Any attempt to maintain or 
enforce one's right by criminal force would be unlaw¬ 
ful unless it can be justified as the exercise of right 
of private defence under Ss. 97 to 99, Penal Code. It 
would be wholly academic to discuss whether for 
the purpose of constituting an unlawful assembly 
there is any material distinction between maintaining 
a right by criminal force and enforcing a right by 
criminal force. 

Per Panigrahi J. — A reading of Cl. (4) of S. 141, 
Peual Code, would clearly indicate that no person 
is entitled to vindicate his right to possession of any 
property by resort to crimiual force. That right is 
subject to the limitations in the Code itseli, in Ss. 90 
to 100. The law of private defence rests on the 
assumption that society undertakes to protect private 
persons against unlawful attacks against their person 
or property and that public authorities should, in the 
first instance, be appealed to for assistance If the 
aid ol public authorities is not available, the Individ¬ 
ual whose person or property is attacked can take 
steps to protect himself, provided he does not inflict 
more harm than is necessary to repel the attack. The 
right is available only against an offence and not 
against a lawful act. In view of this, the contention 
has sometimes been raised that the Penal Code while 
conceding the right of less than five persons to defend 
any attack on their property could not have denied 
it to five or more persons. But the right arises only 
when there is an actual invasion of one’s pioperty or 
person and when the assistance of public authorities 
cannot be obtained, That, of course, does not mean 
that a man whose property is threatened to be taken 
away must abandon it. When there is such an actual 
invasion of one's property or person, and there is no 
time to seek the aid of public authorities the right of 
private defence is available and Sthat right extends 
also to a case covered by S 141, Penal Code. An 
assembly of five or more persons gathered to protect 
a right, apprehendiug an invasion thereof, may not 
be an unlawful assembly. But until an iuvasion of 
the right actually takes place the right to use force 
in self. defence does not arise. A different considera¬ 
tion will arise when force is used to repel an attack 
and when the persou who uses force exceeds the 
right of private defence by using more force than is 
necessary. In such a case the person who uses force 
may be adjudged guilty and the assembly as such ot 
which he was a member may not be held liable for 
his individual act if they did not have the common 
object of using force. In other words, it would 
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depend upon the circumstances of each case, in order 
to determine the question as to whether five or more 
persons having a common object joined together and 
committed a particular crime. 

Where the right itself is doubtful and it becomes 
necessary to resort to force in order to defend it, the 
provisions of Cl. (4) of S. 14 L, Penal Code, would be 
attracted and the assembly gathered for that purpose 
would clearly bean ‘unlawful assembly’. The distinc¬ 
tion between ‘enforcing a right’ and ‘maintaining a 
right* has been the subject-matter of some diverg- 
ance of opinion among Judges but the distinction, 
though subtle, ceases to exist if force is required to 
defend that right. In the case of incorporeal rights, 
euch as, for instance, a right of way, a right to use 
water, etc , no one is in possession of it except duriug 
the actual moment when he is peacefully exercising 
it. Any attempt to vindicate such a right by the use 
of force must necessarily be an attempt to ‘enforce 
a right or supposed right’ within the meaning of 
Cl. ’(4) of S. 141. Penal Code and not an act to 
nnint3in an existing right of peaceful possession. 
The phrase‘enforce a right’ applies when the party 
claiming the right has not got possession over the 
subject matter of the right, while the phrase ‘main¬ 
tain a right’implies that the party is in possession 
and is entitled to resist and repel any aggression. In 
repelling the aggression the right of the party in 
possession to use force is strictly limited to the 
exercise of the right of private defence subject of 
course to th Himitations imposed by the Penal Code. 

ll I? °* de * eQCe a nd not of punishment. 

ILR (1932) Cut 219. 

—-S. 149 — Searches and seizure of properties of 
villagers (accused) by police making investigation 
tound without jurisdiction—Right of private delence 
however held not available to accused under cir- 
cumstances of case. See Penal Code (1860), S. 52. 
1964 Raj L W 126. 

Ss. 149, 97, 100 — Private defence of person and 
property—Land dispute—Clash between rival parties 
Member of one party exceeding right of private 
of fence —No constructive liability of other members 
orthatpirty under S. 149 for offence committed 
oy that member. See Penal Code (1800), S. 97. 19G2 
twj L A uo7 # 


11. Sections 149 and 148. 

~“ Ss * 148, 325 — Sentencees — Accused 

sentenced for offences under Ss. 149 and 325 — 

tTv'* 1 se “ te J nces lin <kr Ss. 147 and 148 not legal. 

. P , e <Kj m. d o ( • 1 5 30, • S> 147 - ,LR U962) Andh Pra 
313: 1963 (2) Cri L J 70 (Andh Pra,. 

. i"®- “Conviction under Ss. 148 and 149 — Bad 

*'i,r. e J^ nal Code (I860), S. 148. 1955 Cri L J 
780: AIR 1955 Assam 105 (DB). 

Ac v ? ui , ttal of one accused in a prior 
annfh«? ara l e ,na , bar t0 tria * aQC * conviction of 
committed same offences along with 

Sira m rti V«£? P ' C ' ll89S| ' s - 403 ' 

sir U S rOv 1 A^7,o pe t C io 1 J. ud 8 e Under M. B. Public 
trv'n(Fpn». C * ^ 0 S - 12 — Not empowered to 

Ss. 148 and 149, Penal Code. See 
(19 of ibA ,nladhya Bharat Public Security Act 
U 011B53 )' S - !2-1957 Jab L J 120,1957 M P C 74. 

of conviction Dd 143 _Unlawful «ssembly - Legality 

coSSSd’te? ^ Proved that an unlawful assembly 
were not iLnHR e J han 5 ?“*?« but SOme of them 

where the Court u ?^ S Lf e » dlS u Dgul i hed from those 
some of ih* n* S dou btful the presence of 

unlawful as<Pmki° nS 7 e ,c lio ? ed as members of an 
Wul assem bly and if they are excluded from 


consideration the remaining members are not 5 or 
more. In the former case the existence of an unla wful 
assembly is established though some of its members 
are not identified. But in the latter case the existence 
of aa unlawful assembly itself is doubtful. An clience 
under S. 302 read with S. 149, Penal Code, is not an 
independent offence and a person charged for that 
offence cania a proper case be convicted either under 
S. 302 or under S. 302 read with S 34 of the Peual 
Code. 1962 Mad L J Cri 36 : 1961 All Cri R *271 : 
1961 All VV R (sup) 39 : 1962 (1) Cri L J 51 (Mys). 

-S. 149 — There can be no conviction under 

Ss 148/149. See Penal Code (I860), S. 143. 1961 (1) 
Cri L J 132 (2): AIR 1961 Orissa 29. 

-Ss. 149, 147 and 148 — Scope and applicability 

—Rioter not carrying deadly weapon cannot be made 
liable under $. 14S by virtue of S 149 — Appropriate 
section to apply is S. 147. See Penal Code (1800), 
S. 147. 1956 Cri L J 1358 : AIR 1956 TravCu 230 
(DB). 

12. Charge — General. 

See also Penal Code (1880), S. 34. 

• —S. 149 — Offender accused of offence under 
S. 302, read with S. 149 — :lt is not obligatory that a 
charge under S. 147 or S. 148, should have been 
framed. See Penal Code (1880), S. 302 (1965)2 
SCWR 680 : 1905 BUR *14 r 1965 S C D 
1160 : ILR 45 Pat S96 : 1966 Cri L J 197 : AIR 1966 
S C302. 


•-Ss. 149 and 34 — Applicability — Five persons 

charged with substantive offence read with S. 149 
and S. 34—Some acquitted—Conviction of rest under 
substantial offence read with S. 149 and S. 34 — 
Propriety of — Different situations considered. 

Ooe of the essential ingredients of S. 149 i? that 
the offence must have been committed by any 
member of an unlawful assembly and S. 141 mikes it 
clear that it is one of the essential conditions of an 
unlawful assembly that its membership must be five 
or more. If five or more persons are named ip the 
charge as composing an uoUwful assembly, and 
evidence adduced by the prosecution proves those 
charges against all of them, that is very clear case 
where S. 149 can be invoked. It may bo that less 
than five persons may be charged and convicted 
under S 302/149 if the charge is that the persons 
before the Court along with others named constituted 
an unlawful assembly, the other persons so named 
may not be available for trial along with their 
companions for the reason, for instance, that they 
have absconded. In such a case, the fact that less 
c ? P ers t ons are before the Court does not make 
y 149 inapplicable. Cases may also arise where in 
the charge, the prosecution names five or more 
persons and alleges that they constituted an unla vful 
assembly, and out of the persons so named two or 
more are acquitted leaving before the Court less than 
ave persons to be tried. Even in such cases, it is 
possible that the unlawful sserably consisted o» some 
other persons as well who were not identified and so 
™ , r “ SUch . cases, either the trial Court or 

evon the High Court in appeal may be able to come 
to the conclusion that the acquittal of some of the 
persons named in the charge and tried will not 
necessarily displace the charge under S. 149 because 
a ong with the two or three persons convicted were 

?Jhn rS ka Who c f on £P° sed 1 the unlawful assembly but 
who have not been identified. In such cases the 
acquittal of one or more persons named in the charge 

,S “' > h » "“"'V of the charge S, 

fo, W ,n"». fi S SB’iffTWS W ,r d 


120 


PENAL CODE (I860). S. 149, Note 12 


able which inevitably leads to the result that S. 149 
cannot be invoked against the remaining members. 
As soon as two of the five named persons are acquit¬ 
ted, the assembly must te deemed to have been 
compr '*d of only three persons and that cleariv 
cannot be regarded as an unlawful assemblv. AIR 
1963 S C 364 and AIR 1960 S C 269, Rel on; AIR 
AIR 1961 S C iTST, Explained and Approved. 

Like S. 149, S. 34 also deals with case; of con¬ 
structive criminal liability. It provides that where a 
criminal act is done by several persons in furtherance 
of the common intention of all, each of such persons 
is liable for that act in the same manner as if it were 
done bv him alone. In some ways the two sections 
are similar and in some cases they may overlap. But 
nevertheless the common intention which is the 
basis of S. 34 is different from the common object 
which is the oasis of the composition of an unlawful 
assembly. Cases to which S. 34 can be applied 
disclose an element of participation in action on the 
part of all the accustd persons. The acts may be 
different, may vary in their character, but they are 
ail actuated by the some common intention. The 
common intention rtquired by S. 34 is different from 
the same intention or similar intention. AIR 1945 
P C 116, Rel. on. Mohan Singh v. Mate of Punjab, 
1962 Mad W N 572: (1962) Supp 3 SCR 846: 
1962 SCD 767 : 1962 All W R (H C) 604 : 1962 All 
Cri l\ 446 : 1963 (1) Cri L J 100 : AIR 1963 6 C 174 
(ITS to ISO) (Prs 8, 9, 13). 

• -S. 149—Unlawful assembly — Persons charged 

with being meznbeis of suchassembh—Other charges 
in respect of offences committed by such assembly. 
Acquittal of some— Effect on prosecution of remain¬ 
ing stated. See Penal Code (186j), S. 302. 19b2 (2) 
Cri L J 290: AIR 1962 S C 1211. 

• -S. 149—Criminal P. C. (1698), S. 537—Accused 

charged under S. 307 read with S. 149, Penal Code — 
No express statement made in charge with respect to 
S. 149 — Hold defect in charge did not occasion 
failure of justice. See Criminal P. C. (k9S), S. 537. 
1961 (1) Cri L J 659: AIR 1961 S C 603. 

• -S 149 — Charge—Accused not charged under 

S. 149—Supreme Court hearing appeal would require 
strong reasons to convict accused under S. 149. See 
Criminal P. C. (1898), S. 411-A. 1953 Cri L J 572 : 
AIR 1955 S C216. 


-Ss. 149, 3C2, 323-Charge against accused under 

Ss. 302 and 323 read with S. 149, Penal Code — Con. 
viction under S. 302 or S. 323 cannot be maintained 
-See Criminal P. C. (1893), S. 233. 1956 CriLJ 
1039 : AIR 1956 All 529 (DB). 

-S. 149—Charge under S. 304/149, Penal Code — 

All except one accused acquitted—Remaining accused 
alone convicted and sentenced under S. 304 (1)— 
Conviction cannot be maintained. See Criminal P. C. 
(1698), S. 221. 1956 Cri L J 194 : AIR 1956 All 159. 

-Ss. 149 and 295-CrimiDal P. C. (169S), S. 537 - 

Defective charge — Charge framed under S. £95/149, 
Penal Code — No mention that accused were mem¬ 
bers of unlawful assembly—Conviction for offence 
read with S. 149 not vitiated — Defect if any is mere 
irregularity'. See Criminal P. C. (1898), S. 537. A I R 
1952 All 678. 

—Ss. 149, 147, 295 and 297-Criminal P. C. (1698), 
S. 535 (1) — Charge under S. 295/149, Penal Code — 
Conviction under S. 297/149, Penal Code — Circum¬ 
stances of case such that accused could be convicted 
under S. 147, Penal Code even in absence of charge— 
Mere absence of conviction under S. 147, Penal Code 
is no ground for setting aside their conviction where 
there has been no failure of justice. See Criminal 
P. C. (169S), S. 535 (1). AIR 1952 All 878. 

-Ss. 149, 143, 141- Charge agaiost five persons — 

Three of them acquitted — Charge against remaining 
accused does not necessarily fail if there were other 
members of unlawful assembly. See PeDal Code 
(l60f), S. 143. 1965 (2) CriLJ 613: AIR 1965 
Assam 86. 

-S. 149—Charge under S. 326/34 against some of 

accused only, when there was no charge under S. 320/ 
149 against all accused valid. See Criminal P. C. 
(1898), S. 239. 1954 Cri L J 9C3 : A I R 1954 Cal 
362 (DB). 

-S. 149—Charge — Failure to frame-Prejudice— 

Essential element of what common object was not 
stated — Accused held prejudiced. See Criminal P. C. 
(1898). S. 302 (4). 1954 Cri L J 1254 : A I R 1954 
Mad 785. 

-Ss. 149. 14S—Charge for riotiDg and under other 

sections read with S. 149 — Charge defective. See 
Penal Code (1800), S. 146. 1961 (1) Cri L J 132 (2): 
AIR 1961 Orissa 29. 


-Ss. 149, 302—Charge under S. 302 — Conviction 

under S. 302/149—Legality—(Criminal P. C. (1898), 
Ss. 236, 237, 537 (b)—Distinct offences). 

A roan charged under S. 302, Penal Code, cannot 
be convicted under S. 302/149, Penal Code or vice 
ver^a. W hereas a charge under S. 302, Penal Code, 
fixes the direct individual liability of the cause for a 
particular murder, S. 149 Penal Code, creates a dis¬ 
tinct head of criminal liability which has come to be 
known as ‘constructive liability’and such cases are 
not covered by Ss. 230 and 237, Criminal P. C. The 
iraming ol a specific and distinct charge in respect 
of every distinct head cf criminal liability constitu¬ 
ting an offence is the foundation for a conviction 
and sentence thereof AIR 1955 S C 419, Foil. Where 
at the trial the accused was called upon to defend 
himself against the charge of murder simpliciter and 
haj no opportunity to defend himself against the 
charge of constructive liability for it, a liability which 
arises out of different factual cons ; derations alto¬ 
gether, there is manifest danger of miscarriage of 
justice by applying S. 149, Penal Co^e in appeal 
without giving him a chance of being tried afresh on 
a new charge under that provision of the law. 1958 
Cri L J 424 : AIR 1938 All 255 (290) (Pt I) (Pr 151) 
(DB). 


-Ss. 149, 304—Charge under — Omission to men¬ 
tion that accused had knowledge of likelihood of 
death being caused—Effect —(Criminal P. C. (1898). 
Ss. 225,537). 

W here the charge under S. 304/149 did not mera- 
tion that the accused had knowledge that death was 
likely to be caused in prosecution of the common 
object of the assembly, the omission was not an 
illegality but an irregularity and was a curable defect. 
Where the accused were defended by counsel in the 
trial, it cannot be held that the accused were in any 
way prejudiced by the omission. AIR 1950 SC li0» 
Foil. ILR (1957) Cut 275 : 1957 Cri L J 644 : AIR 
1957 Orissa 117 (119) (Pt A) (Pr 7) (DB). 


—Ss. 149 and 326 — Criminal P. C. (1898), Ss. 225, 
133, 537 (a) -Charge for substantive offence under 
>. 320, Penal Code — Conviction under S. 320/149, 
>enal Code—Legal - Omission to frame charge under 
> 326/149 curable irregularity. See Criminal P. L. 
1898) S. 225. 1956 Cri L J 1083 : AIR 1950 Orissa 

171 (DB) ‘ 

-S. 149-Charge—No charge under S. 147 or S. 148 

-Conviction under S. 304 read with S. 149 —Valid. 
See Penal Code (1800). S. 147. AIR 1955 NUC (Pat) 
1308. 




_S. 149—Criminal P. C. (1898), Ss. 297, 417 and 

423—Misdirection — Verdict ol acquittal — Misdirec¬ 
tion in charge under S. 149, Penal Code, held in 
favour of prosecution — Misdirection held did not 
lead lo erroneous verdict. See Criminal P. C. (1898), 
S, 297. AIR 1955 NUC (Pat) 449 (DB). 

-S, 149—Accused charged generally under Ss. 325, 

320 read with S. 149—Charge on particular persons 
with offences under Ss. 323, 324, 325 and 320 not 
necessary. See Criminal P. C. (1898), S. 221. 1952 
Raj L W 462. 

—Ss. 149 and 302 — Accused charged under both 
sections—Previous charge under S. 147—If necessary. 

Before the accused are charged under S. 302 read 
with S 149, Penal Code, there should be a charge 
under S. 147, Penal Code, against all of them. 1952 
Raj L tV 181. 

—S. 149—Scope. 

While S. 149 creates an offence the punishment for 
It must depend on the offence of which the oUender 
is by that section made liable. There is. therefore, 
no meaning in charging a person merely with S. 149. 
The only purpose such a charge can serve is to create 
confusion in the minds oft the accused persons as to 
whether they are directly charged with the other 
offences mentioned or only constructively read with 
thesection. 1950 KerL T 30 : ILR (1950) Trav-Co 
1: 1956 Cri L J 1358 : AIR 1956 Trav-Co 230 (233) 
(Pt H) (Pr 11) (DB). 

—Ss. 149, 148, 341 and Ss. 302/34 and 109 - 
Charges under - Leaving out S. 149 in relation to 
charge of murder held was a serious omission as it 
would keep the door open for guilty man to escape, 
fe Penal Code (1860), S. 148. 1956 Cri L J 1358 : 
AIR 1956 Trav-Co 230 (DB). 

149—Conviclion for offence read with S. 34 or 
P r . e )’ udice caused owing to non-mention of 
those provisions in the charge — Conviction not 

Tonolrn ^ 0031 00(16 ( l86 °)' S - 34 - 1954 Cri L J 

1303 : AIR 1954 Via Pra 30. 

13, Charge under S, 149 — Conviction 
under S. 34. 

See also Penal Code (I860), S. 34. 

Zituc ani1 34 “" Char ge under Ss. 302, read 

xrxij 149 ' C rt on viction under S. 302 read with S. 34 

WC,AUn697*,D 1 B| C ° d6 ,1860) ' S ' 3 °" AIR 1955 

,K r~ S J ' 149, 94 ~ Criminal P. C. (189S) S. 423 (1) 
05e ?, utl0n °f m0re than five persons for riot 
n° . ? ~ A11 «* c ept one given benefit of 
Remaining accused found guilty of com- 
o f / n , Ce „ w ‘ th otfiers ~ Conviction of accused 

Sul f: l 4 ' 1 ■ , P i C< ~ Validity-Power of appellate 
V'Ourt in appeal from conviction. 

(i) Where an act is alleged to have been committed 
nnmW i r f of specified persons, five or more in 
furtherance of the common intention ot 
for fl ntl they are prosecuted for rioting and 

?i ss, , on of ,he al| eged act in view of the 
°* S ‘ 149 i’ Pl Cl but tbe Court acquits all 
2 ‘?“ e accused, gives them the benefit of the 
count but at the same time definitely finding that 

thosfl°«on!l, W ? S associated w 'tb some at least of 

Cq . Uitt 5 d P° rsons iu the commission of the 

mfaOnn,?/ ?K d ““Singly convicts him of the com- 

“ction kLn! a ' leged ac ‘ a PPiying S. 34, such con- 
viction is valid : Case law discussed. 

onen In appea ,\ b y tbe accused in such a case it is 

Gow ann«f PPellatB F 0uit t0 findl there bei “g no 
Mrso' 2 P fhfl aga [ nst tbe acquittal of such acquitted 

’ SS,li** ? ,thou 8 h cannot interfere with such 
acquittal, such persons or some of them had been 
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wrongly acquitted and had in fact taken part in the 
commission of the alleged act in association with ap¬ 
pellant and on this ground hold that the 2 p pell ant 
was rightly convicted. The mere omission or the Mate 
Govt, to appeal against an order of acquittal does 
not, in all cases, give finality to such findirg and it 
can be altered by the High Court under S. 4-3 (1) (b„ 
Criminal P. C. which does not impose any limitation 
upon the powers of the Court to alter any hading sc- 
long as it does not involve an enhancement of 
sentence. AIR 1944 All 137 (t* 13), Foil. 


Editorial Note: — With respect, the questions as 
framed and answered by the Full Beech reouirea 
little elucidation. The first question contemplates a 
case where though there is a definite finding that the 
convicted person was associated with some at least 
of the acquitted persons in the commission of the Act 
it is not clear who exactly these parous were. The 
second question raises the point whether in upholding 
the conviction of the accused, Ihe appellate Court 
can in the absence of an appeal by the Covt. against 
the acquittal, find that any or more speciSc person 
or persons out ol the acquitted persons were associat¬ 
ed in the crime and were wrongly acquitted. Thus, 
there is a difference in the “finding" (as to the other 
accused) which is referred to in the two questions. 
Gulab v. State. 52 Cri L J 924 : 1951 All L J 406 i 
1951 All W R (H C) 444 t 1951 All Cri H 94 : I L R 
(1952) 2 All 726 j AIR 1951 All 660 (660, 663> 
(Pt A)(Prsl, 15, 16) (FB). 

-Ss. 149 and 34 — Distinction—Accused charged 

under S. 307 read with S. 149 — Acquittal under 
S. 307 — Conviction under Ss. 149 and 320 — Con¬ 
victions held sustainable — (Criminal P. C. (1898), 
S. 233|. 

When a person is charged with an offence read 
with S. 149 he is only put on notice of two facts that 
he was a member of unlawful assembly, and that an 
offence was committed in prosecution of the com¬ 
mon object or he knew that an offence was likely to 
be committed. He is therefore called upon to meet 
only the points mentioned above, and is not called 
upon to show that he has not committed any in- 
dividul act. Section 149 creates a distinct offence, at 
any rate, a distinct head of liability. Sd a person 
charged with constructive liability cannot be con¬ 
victed for a substantive offence. It is not the case 
W a does no purport to create an 

offence, but only lays down a rule of law. The 
reason of the rule is that the accused is very much 
prejudiced when he is convicted for substantive 
offence without a specific charge because his atten. 
tion is not focussed on any individual act. But the 
position is different when a person is charged with 
an offence read with Penal Code. Overt acts are 
attributed to the accused and they have opportunities 
of meeting that case. Consequently, the conviction 
tor the substantive offence does not occasion any 
prejudice to the accused. 

Thus where io a trial under S. S07 read with S. 149- 
specific aci committed by each of the accused per¬ 
sons, the weapon used by each and the injury caused 
by him were mentioned in the charge and the Ses- 

i ? j .k g ® wh i e ac 9 u 'H*ng ‘hem under S. 307 con¬ 
victed them under S. 329: 

tK !™ d - * bat . there was no basis for the complaint 

HioL a ?, y ? tbo acc used had in any wav been preju- 

f£n d y H Ck0f . a k specific charge for a substantive 
offence. Hence, the convictions under S. 326 were 

438 a - ,n iwr-r r A , n r dh W ,o R 170 ' WMAndhLT 

MMitallSw,? 40 ' AIR 1957 A " dt « (15, 

wt ill's , A S “,. P ™ 1 < 18 e °k s - a » UM in- 
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—-Ss. 149, 302, 34 and 147 — Accused charged 
under S. 302/149 — Conviction of the accused under 
S-302 read with S. 34 permissible it no prejudice 
results. See Penal Code (180)), S. 302. 19G5 (1) Cri 
LJ 160: AIR 19G5 Cal 59 (DB). 

-Ss. 149. 34 — Charge under S. 149 — Conviction 

for offence read with S. 34 no doubt not invalid — 
*But notice ot precise grant of liability proper. 1957 
Ker L T 1230 : 195S Cri L J 516 i 1958 Mad L J 
(Cri) 1 : I L R (1955) Ker 2S3 : 1958 Ker L J 115 : 
AIR 195S Ker 94 (DB). 

-S. 149 — Charge under S. 149/302 — Conviction 

•under S. 34/302. See Criminal P. C. (189S), S. 237. 

1954 Cri L J 1458 : AIR 1954 Sau 115 (DB). 

14. Charge under S. 34—Conviction under S. 149. 
See also Penal Code (i860), S. 34. 

-Ss. 149, 34 and 302 — Rioting with deadly 

weapons resulting in murders—Charge framed under 
3. 302 read with S. 34 — No evidence to establish 
who had participated in attack on deceased—No legal 
bar to convict accused under S. 302 read with S. 149. 
See Penal Code (i860), S. 34. 19G1 (1) Cri L J 42 : 
AIR 1961 Andh Pra 23 (DB). 

—S. 149 — Facts and circumstances warranting 
framing of charge under S. 34—Charge under S. 149 
-can be trained. See Penal Code (I860). S. 34. 1958 
Cri L J 733 : AIR 1958 Andh Pra 350 (DB). 

15. Sentence. 

a-S. 149 — Scope of S. 303 — Person undergoing 

sentence of imprisonment — Conviction under 
S. 302/34 or S. 302/149 -Person should be sentenced 
to death only. See Penal Code (1800), S. 303. 1963 
*41) Cri L J S6 : AIR 19G3 S C 118. 

* —S. 149 — Conviction under S. 302/149 — Sen 
tence—Leniency in matter of sentence to some accus¬ 
ed is no ground for reducing sentence of death passed 
against remaining accused. See Penal Code (i860), 
S. 302. 1957 Cri L J 591 : AIR 1957 S C 474. 

©-S. 149—Separate convictions under S. 147 and 

S. 323 read with S 149 — Separate sentences—Legal. 
See Penal Code (1800), S. 147. 1955.Cri L J G71: AIR 

1955 AH 232 (FB). 

-S. 149 — Separate convictions under S. 147 and 

under any other section read with S. 149 — Legal — 
AIR 1953 All 315, Not foil. See Penal Code (1800), 
-S. 147. AIR 1955 NUC (All) 3523. 

-S. 149 — Simultaneous conviction under S. 147 

and S. 323 read with S 149, Penal Code — Valid. See 
Criminal P. C. (1898), S. 233. 1954 Cri L J 1450 : AIR 
1954 All G89. 

-Ss. 149, 71, 147 and 325 — Separate sentences — 

Accused can be punished separately for offences 
under Ss. 147 and 323, or S. 324’or 325 or 320 read 
with S. 149-(Criminal P C (1896), S. 35). SeePeDal 
Code (1600), S. 71. 1953 Cri L J 1222: AIR 1953 
All 510. 

—-Ss. 149 f 147 and 323 — Convictions under S. 147 
and under S. 323 read with S. 149 — None convicted 
for himself causing injury under S. 323—Conviction 
under S. 323 with S. 149 cannot stand. See Penal 
Code (I860), S. 147. 1952 All L J 392 i 1953 Cri L J 
711 : AIR 1953 All 315. 

[Overruled in AIR 1955 All 232 (FB).J 

-S. 149 — Separate sentence for rioting and other 

lor substantive offence read with S. 149—Illegal as 
it offends S. 71 — Legality. See Penal Code (I860), 
~S. 71. 1958 Andh L T 109. 

-S. 149—Sentence—Croup of persons, found guilty 

of murder—Who indicted fatal blows not established 
—Lesser punishment when warranted in the case of 


any accused stated. — Discretion—Accused drunk — 
Extenuating circumstances. See Penal Code (1800), 
S. 302. 56 Cri L J 81: AIR 1954 Andh 46 (DB). 

-S. 149—Two offences one under S. 147 and 

another under Ss. 325 149 committed by the same acts 
—Offenders not liable to be punished with the punish¬ 
ment for more than -one of such offences. See Penal 
Code (1800), S. 71. 1955 Cri L J 1033 : AIR 1955 
Bhopal 9. 

-Ss. 149, 147 and 325 — Charge under, against 

several accused —Conviction under S. 147—Sentence 
— More severe punishment on one ot the accused 
held not justified—Criminal P. C. (1898). S. 32 — See 
Penal Code (1860), S. 147. AIR 1952 Madh B 205. 

-Ss. 149, 141.341 — Accused preventing proces¬ 
sionists from proceeding along mosque on public 
highway with music — Accused held guilty under 
S. 341 rea 1 with S. 149—But in view of the general 
nature of the incident itself land in view of the fact 
that the accused would b- liable to punishment by 
virtue of S. 149 held it will be more proper and more 
logical not to record a separate conviction against 
these accused in respect of individual acts under 
S. 341. See Penal Code (I860), S. 141. 1961 (l) Cri 
LJ 291: AIR 1961 Mys 57 (DB). 

-Ss. 149, 148, 341 — Sentence — Sentence of two 

years' rigorous imprisonment awarded in respect of 
offence under S. 148—Sentence o! one month’s simple 
imprisonment awarded ia respect of offence under 
S. 341 read with S. 149 — Sentence of fine in respect 
of latter offence held was uncalled for. See Penal 
Code (18601. S. 148. 1961 (1) Cri L J 291 1 AIR 1961 
Mys 57 (DB). 

-Ss. 149, 304—Sentence. 

Where several accused were tried for an offence 
under S. 304/149, Penal Code and the Court finding 
all of them guilty, sentences the appellants to 5 years 
rigorous imprisonment and others to 3 years’ R. I.. 
but states no reasons for imposing a higher sentence 
on the appellants, the sentence of 5 years' R. I., passed 
on the appellants was reduced to 3 years’ R. I. 1057 
Cri L J 644 : ILR (1957) Cut 275 : AIR 1957 Orissa 
117(121) (Pt D) (Prs 11, 12) (DB). 

-Ss. 149, 302—Conviction under—Lesser sentence 

than life imprisonment is illegal. See Penal Code 
(1830), S. 302. 1962 Raj L W 448. 

16. Procedure. 

-Ss. 149, 323, 333 - Procedure for trial-Trial by 

[ury—Legality—(Criminal P. C. (189S), S. 536). 

It is no doubt true that S. 149, Penal Code embodies 
a rule of vicarious liability. Nevertheless, it is also 
true that it is by virtue of this section thit members 
of the assembly who have not themselves committed 
any offence beyond the toffence of being members 
of that assembly are made liable for an offence com- 
mitted by others. S. 149 therefore creates a specie 
offence and impliedly provides for punishment of that 
offence. 

Since under U. P. Govt. Notification 2038/V1I-B- 
1583-50, dated 7-3-1951,offencesuoder Chapter V lilt 
I. P. Code are not to be tried by a jury, an offence 
under S. 149 is not to be tried by a jury. It is not 
correct to say that S. 149 refers to some other offence; 
because when a person is a member of an unlawful 
assembly, and is convicted of a particular offence by 
virtue of section 149, he is being convicted under 
S.149, though the punishment which will be awarded to 
him is tobeawarded having regard tothatotherolrence 
for which he is liable. The trial of the offences under 
S. 323 read with S. 149 and S. 333 read with 149, or 
to be more accurate of the offences under S..149 1 reao 
with S. 323 and of S. 149 read with S. 333 should 
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PENAL CODE (1860), S. 149, Note IS 


——S. 149—Some members of rioting mob armed 
with guns—Others armed with lathis and other 
weapons aware of this fact—Member using gun and 
killing member of opposite party—Other members 
are liable for offence committed by member by killing 
deceased with firing from gun—AIR 1954 S C 695 
and AIR 1946 Pat 242, Rel. on. 1962 (1) Cri L ) 
394 : AIR 1962 Andh Pra 166 (172) (Ft G) (Pr 46) 
(D3). 

-Ss. 149 and 302—Conviction. 

An accused cannot be convicted under S. 302, 
Indian Penal Code, for committing the offence 
directly, and under S. 302 read with S. 149, Indian 
Penal Code, at the same time, for committing the 
offence constructively. If a man does commit an 
offence directly, there is no question of his 
committing it constructively, and vice versa. 1955 
CriLJ 1470 : AIR 1955 Assam 226 (228) (Pt C) 
(Pr 9) (DB). 

-S. 149-Charge under S. 302/149 and S. 302- 

Conviction under S. 302 for murder held not legal 
as prejudice was caused to accused—See Criminal 
P. C (1898), S. 221. 1958 Cri L / 516 : AIR 195S 
Ker 94 (DB). 

-Ss. 149 and 302—Several accused charged under 

S. 302 read with S. 149 of murdering deceased—No 
finding as to whether accused had constituted them¬ 
selves into an unlawful assembly with the common 
object of murder and whether murder was committed 
in prosecution of that common object—Conviction 
of accused under S. 302 read with S. 149 cannot be 
sustained—See Penal Code (I860), S. 302. AIR 1955 
NUC (Madh-B) 3408 (DB). 

-Ss. 149 and 302 — Some members of unlawful 

assembly running away alter inflicting one or two 
injuries on deceased — Responsibility of such mem¬ 
bers for death. 

Where the persons participating in an assault upon 
the deceased are members of one unlawful assembly, 
the mere fact that some of the members of that 
assembly run away after inflicting one or two injuries 
each upon the deceased cannot absolve them of the 
responsibility for the death even though it was not 
the direct result of the injuries inflicted by any one 
of them but was the cumulative result of the injuries 
inflicted by them and other members of the same un¬ 
lawful assembly. It is impossible to dissociate the act 
done by one member of an unlawful assembly from 
the acts of other members of the same assembly it all 
those acts form part of the same transaction. 1952 
Cri L J 1261 i A I R 1952 Madh B 133 (135) (Pt B) 
(Pr 21) (DB). 

-S. 149 — Unlawful assembly—Common object — 

Carrying of weapons — Conviction under S. 149 read 
with S. 302 held justified. See Penal Code (I860). 
S. 141. 1964 (1) Cri L J 198 : AIR 1964 Madh Pra 30 
(DB). 

-Ss. 149 and 302—Unlawful a!sembly—Murder- 

Circumstances attracting liability of all rioters — 
Conviction. 

It was established from the evidence on record that 
the accused persons had a motive to do away with 
the deceased who was harassing some of them and 
were awaiting, some openly and some concealed for 
the deceased and others passing on the way. The 
accused persons were all armed with deadly weapons 
like aruvals, bichuvas, kutheetis and a cun. In pursu¬ 
ance of the premeditated plan of attack, on sighting 
these persons, the openly sitting accused and the 
concealed accused who were whistled for, emerged 
and set upon the deceased and caused multiple 
injuries. Accused 1 cut off the head of the deceased. 
They then marched in a body along with accused 1 
and the head was soaked in Kerosene oil and burnt. 


Other incriminating articles were also got rid of. The 
accused perions then absconded as a body and were 
all caught together: 

Held that an offence under S. 149 read with S. 302- 
Indian Penal Code had been brought home affir¬ 
matively and satisfactorily. 1959 Mad W N 708. 

-‘'s. 149. 302—Charge under S. 302/149— No room 

for doubt that prosecution held accused responsible 
for murder — Failure to frame specific charge under 
S. 302 held did not prejudice accused—Omission did 
not vitiate trial — See Penal Code (I860), S. 302. 
(1962) 64 Pun L R 338. 

-Ss. 149, 141. 148 and 302—Rioting—Beating by 

four accused with sharp weapons resulting in death— 
Members could be held guilty under S. 302 by virtue 
of S. 149. See Penal C,de (i860), S. 141. 1958 Cri L J 
1232 : AIR 1958 Raj 226 (DB). 

-S. 149—Common object—Proof of — Question is 

one of fact — Policemen guarding police station 
assaulted ar,d killed—Common object of rescuing by 
force certain persons from lock-up — Knowledge that 
police party were likely to be killed-One alone suffi¬ 
cient for liability under S. 149 — All members can be 
convicted under S. 302 read with S. 149. AIR 195S 
N U C (Trav-Co) 538 (DB). 

-Ss. 149, 300—Murder—Constructive liability. 

The other members of the mob were not a ware of 
the fact that the 1st accused did have a sharp weapon 
like a knife or dagger in his possession and that he was 
going to use it to stab the victim. 

Held that there was no constructive liability, in the 
circumstances, incurred by the other members of the 
moo for the act of stabbing done by the 1st accused. 
It was only the first accused that was liable tor offence 
of murder committed by him. 1952 CriLJ 1592: 
1952 ker LT 704 : ILR (1952) Trav-Co 133: A I R 
1952 Trav-Co 459 (462) (Pt C) (Pr 12) (DB). 

-S. 149 — Seven accused standing at P’s door 

armed with lathis;and attackingdeceasedand his com¬ 
panions when they passed in front of the house and 
killing hirn on the spot—Previous enmity between P 
and deceased established -S. 149 held applicable and 
all accused held guilty under S. 302 read with S. 149. 
See Penal Code (i860), S. 302. 1954 Cri L J 1303 : 
AIR 1954 Viu Pra 36. 

19. Marpit cases. 

See also Penal Code (I860), S. 34. 

-Ss. 149, 304, Part II — Construclive liability for 

causing death—Assault by several persons armed with 
axes — Axes used — Death caused by blow given by 
one—All other accused taking part are constructively 
liable under S. 304, Part 11 read with S. 149. See 
Penal Code (1860), S. 304, (Part II). 1956 Cri LJ 
1066 i AIR 1956 Bom 609 (DB). 

-Ss. 149, 141 —Free fight between two groups— 

None of accused can be held constructively respon¬ 
sible for acts of others — Each one must be held res¬ 
ponsible for his o wn act. See Penal Code (I'bCOJi 
S. 141. 1962 Mad L J (Cr) 355 : ILR (1961) Mys 60o. 

—S. 149-Land dispute - Piosecution party trying 
to take forcible possession—Protest by defence party 
in possession — Aggression by prosecution party— 
Attack with lathis by defence paity, resulting in fatal 
injuries—No evidence to prove apprehension of deatn 
or grievous hurt to members of defence party—Mem¬ 
bers of defence party held exceeded^ right of private 
defence and were guilty under S. 304, Part 2. oee 
Penal Code (1800), S. 300. 1963 (l) Cn L J iW 
(Orissa). 

-S. 149 — Maramari cases-Duty of Court. 

In cases of mutal •Maramari* in which both sides 
receive injuries, and each side alleges that the other 
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PENAL CODE (1860). S. 153-A 


tinguisbed on grounds of religion, caste or commu¬ 
nity. When the legislature u<ed general words the 
Courts of law shall not be justified in restricting their 
scope. The general words must be given their ordi¬ 
nary meaning and must be made applicable to all 
classes provided it is possible to place the person in 
a distinct class or group. The class or group can be 
based not only on grounds of religion, race, language, 
caste or community but also on political or economic 
atfiiiations. It is, however, necessary that the classes 
must be distinct and not vague and ordinarily exclu¬ 
sive of each other. But to say that classes must be 
associated with their origin, race or religion is to 
narrow down the scope of the term, which has other¬ 
wise a general meaning. Before a set of persons can 
be placed in one class it is necessary that they must 
be in sufficient number. An individual cannot be 
placed in a distinct class within the meaning of 
S. 153 A but his party can. 

Hindu Mahasabha is a well-known political party 
and it command; suificient membership to justify its 
being placed in a class for purpose of S. 153-A. The 
aims and objects of a political party are generally 
assumed to be those uttered by its leaders in public. 
Consequently, a speech of a leader can give rise to 
enmity or hatred between the political body as a 
whole and non-members. Where the accused publishes 
a speech of a leader of the Hindu Mahasabha as a 
news item under distorted heading reading which 
Muslim will bear enmity with the speaker and hia 
party, the Court would presume that the publication 
was with dishonest intention. In such a case the 
accused is not entitled to the protection of the Ex¬ 
planation to S. 153-A. It is an important duty of an 
editor to give a heading which give; a clear idea of 
what the article contains. If it is found that the head¬ 
ing is different from what is contained in the article 
(news item) inference can be drawn from the heading 
itself. But where the heading does not give a story 
different Irom what is contained iu the news items, 
for drawing inferences the news items as a whole 
must be read. To put it differently, the heading is a 
part of the news item (articles) but in certain lespects 
heading stands in a category of its own. 1964 All 
WR (H C) 694 : (1964) All Cr R 501 :1964 All L J 

545. 

_S # 153.A — Section is not unconstitutional - 

Reasonable restriction on exercise of right of speech 
and expression- Restrictions iu relation to incitement 
of an offence — Promotion of enmity between classes 
is in substance, incitement to offence — Restriction 
imposed on freedom of speech and expression by 
9 153-A is reasonable restriction — Constitution of 

19 (l|1(a). (2). 1964 All W R .HO 694: 
1964 All Cr R 501 : 1964 All L J 54o. 

__ s 153-A — Constitutional validity — Not ultra 

vires Art. 19 (1) (a) of Constitution ol India. 

The language used in S. 153-A is not of an all-per¬ 
vading nature and does not suffer from being all- 
embracing with the result that because of language 
no one who does not either promote or attempt to pro¬ 
mote class hatred and enmity can be convicted The 
section is neither too widely worded nor is indefinite. 

The section is not ultra vires Art. 19 (1) (a) of the 
Constitution. The addition of the words “in the 
interest of public order” in Art. 19 (2) by the First 
Amendment Act of 1951 makes the ambit of the pro¬ 
tection very wide and any provision which has been 
enacted in the interest of public order would be 
valid. Therefore if the State has, »»the Penal Code, 
provided a provision which makes either he attempt 
or the actual commission of an act promoting feelings 
nt enmity aM hatred between different classes of the 
citizens of 1 . , punishable, it must be held that the 
mnvision L • Interest of public order. It is not 
necessary thai * may have been designed direct¬ 


ly to maintain public order. It would be valid even 
if it had been enacted in the interest of public order. 
AIR 1959 All 101 (FB) and AIR 1951 Punj 27 held 
no longer law in view of S C decisions in AIR 1962 
S C 955. 1963 All L J 21 t 1963 All W R <HC) S7 : 
1963 All Cr R SO : 1963 (2) Cri L J 4 : AIR 1963 All 
335 (336, 337) (Pt B) (Prs 3, 4) (DB). 

9 -?s. 153-A and 295-A — Criminal P. C. (1S9S), 

Ss 99- 99-D — Scope of S. 99-A —Powers of Iligb 
Court. 

The High Court, in view of the provisions of 
S. 99. D of the Criminal P. C., is precluded from 
considering any other point than'the question whe¬ 
ther in fact the document comes within the mischief 
of the offence charged. It is evident that the scope 
of S. 99-A, Criminal P. C. is wider than that of 
S. 153-A, Penal Code, because the words “or is 
intended to" have been added to S. 99. A which do 
not find a place in S. 153-A. “Intention" falls short’of 
“attempt” and has been made in addition an alter¬ 
native ground under S. 99-A — The legislature con¬ 
templates that the words spoken or written which do 
promote hatred etc., would create suliicjent mischief 
so as to fall within the scope of S. 153-A and that 
it is not necessary for the State further to establish 
that the writer had inteution to promote such hatred. 
See Criminal P. C (1898), S. 99-A. 1957 Cri L J 912 : 
AIR 1957 All 538 (SB). 

©-Ss. 153-A and 295-A — Crimiual P. C. (189S)> 

S. 99-A—Scope. 

If-the author has dealt with the subject from a. 
purely scientific or historical point of view avoiding 
all offensive and abusive language then even if he 
was wrong in his conclusions the passages might not 
ba open to objection — Again, even if in support of 
theory he was relying merely on certain customs, 
habits and practices which are prevailing among 
some of the Sikhs contrary to the practices laid down 
in their scriptures he may still be not guilty of an 
offence under Ss. 153-A anrl 295-A, Penal Code. But 
if the remarks are generalised the book ceases to be 
purely historical and is bound to promote hatred and 
enmity between the classes which are compared. In 
such cases the offence mav fall within the scope of 
S. 153-A. See Criminal P. C. (1898), S. 99-A. 1957 
Cri L J 912: AIR 1957 All 538 (SB). 

-S. 153-A-Press (Objectionable Matter) Act 

(1951),S 3(v) and Expin. 1—Scopeand applicability — 
Promoting feelings of enmity between different sec¬ 
tions of people of India. AIR 1954 Ajmer 19. Not foil. 

In order to determine whether the impugned article 
comes within the mischief of S. 3 (v) it is not enough 
to show that it is likely to promote feelings of enmity 
between different classes of people but the attending 
circumstances have to be established by the State 
Government so that the intention of creating enmity 
or hatred between the different sections can be infer¬ 
red. AIR 1952 S C 329, Discussed. See Press (Objec¬ 
tionable Matter) Act, S. 3 (v)and Eipln. 1. 19o6 Cri 
L J 1199 : AIR 1936 Hyd 151 (DB). 


—S. 153 A — Editorials written in iutemperate and 
landerous language against a political party and its 
lembers—Does not amount to an oflence under the 
ection. 

Political parties are susceptible of rapid changes in 
neir composition and complexion and therefore they 
ould not be called a ‘class of citizen* as contem- 
lated by S. 153-A, Penal Code. 

A libellous or slanderous attack in most intern- 
.erate language against a political party or its mdivi- 
ual members cannot be said to promote feelings or 
aired or enmity between different classes of ci .zeos 
/ithin the meaning of the section. I L R (1956) H> a 
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-S. 153-A — Validity of — A reasonable restriction 

has been imposed in S. 153-A for whosoever promotes 
or attempts to promote the feelings of enmity or 
hatred between different classes of citizens of India 
to the extent of endangering public order cannot 
be protected by cl. (2) of Art. 19 and so the section 
can be deemed to be not wholly ultra vires in view 
of the amended cl. (2) of Art. 19 of the Constitution. 
See Constitution of India, Art. 19 (2). 1955 Cri L J 
1$4 : AIR 1955 Manipur 9. 

-S. 153-\— Hatred or contempt — A general criti¬ 
cism of certain officer or officers could not bs deemed 
to be a criticism of Government established by law 
and order, and as it was not shown by the prosecu¬ 
tion that the word “Mayang” used in the leaflets dis¬ 
tributed in the meeting defined any particular class 
of people, th3 accused could not be deemed to be 
guilty under Ss. 124-A and 153-A, simply because 
they u*ed the word '.Mayans'* j n the leaflets. See 
Penal Code (1663), S. 124-A. 1955 Cri L J 184 : A I R 
1955 Manipur 9. 

—*S. 153-A—Proof of sanction — Order authorisirg 
Senior Superintendent of Police to make complaint 
under S. 153-A, Penal Code — Such order signed by 
Deputy Secretary to Government—Assistant who was 
acquainted with Deputy Secretary's signature could 
prove it. See Criminal P. C. (189S), S. 196. 1965(2) 
Cri LJ 401: AIR 1965 Pat 393. 

-S. 133-A, Explanation (as it stood before Amend¬ 
ment of 1961)—Mens rea is main ingredient — Inten¬ 
tion how to be ascertained. A I R 1943 Pat 382; A I R 
1920 Cal 1133; A I R 1954 Pat 254 and A I R 1920 Cal 
478 (SB) Rel. on. 1965 B L I R 613 : 1965 (2l Cri L J 
401: A I R 1965 Pat 393 (396 397) (Pt C) (Prs 8, 9, 
lo, 14). 

- S. 153-A—Offence under—Preliminary investiga¬ 
tion by police officer under order of District Magis¬ 
trate-Inappropriate case, Investigating officer may 
arrest accused iu course of investigation under authority 
ol warrant-Warrant of arrest issued by Sub-divisional 
Magistrate to facilitate Inspector’s investigation — 
Sub.divisional Magistrate does not act beyond juris- 
diction SeeCrimina 1 P. C. (Ifc98\ S. 19a B. 1962 (1) 
Cri L J 62: A IR 1962 Pat 2 (DB). V ' 

——Ss. 153-A, 141,143 and 228—Unlawful assembly 
.r, object—Charge not sufficient to give notice 

under'T143° P* Tr c , ommon ob ' ect T Conviction 

f^Vr 0 ^ teQt i wi,h the fundamental right of 
citfinT ° T^ ch H expression guaranteed To all 
Stton S.IS, U ," der A'A 9 ^ < a) of Consti- 

cTu £,*■ 19 (1) l * ) - i9s< 

uiTsoSiir.f PP Jk Ca r ility T The , Constitution con. 
ht K r sf °; t e formation of new states,altera- 

ir^atioi f b »k da r leS ° f * he f / istin e ^tes etc. Any 

>^c,i rf ffiussniiSi S” s - I24 - a - 

ratic S cinntir?^ C . ism °f Government.-In a demo- 
clsms .Ki,. ° ha T of llmes - the effect of criti- 
afiord to be bvnTr sl’ndH V ' ernme “ t which can nei ‘ h0 r 


——S. 153-A — Validity — Constitution of India,. 
Arts. 19 and 372 — Adaptation of Laws Order. 1950, 
Para. 28 — The gist of the offence under S. 153-A is 
the promotion or attempt to promotion of feelings 
of enmity or hatred between different clas<e< of citi¬ 
zens of India —Though many acts falling under 
S. 153-A will be acts undermining or tending to over¬ 
throw the State there can equally be many acts made 
punishable by S. 153-A which will not in ar.y wav 
undermine the security of or tend to overthrow the 
State — Section 153-A has become void a> providing 
an unwarranted restriction on the freedom of speech 
and expression. See Constitution of India. Art 19 
53 P L R 22: I L R (1951) Punj 193; 52 Cri L J -49 * 
AIR 1951 Punj 27 (DB). ‘ * 


SECTION 159 
S. 159—Affray—Eight is essential. 


To constitute an affray there must be a fight and i! 
is not a fight when one side is aggressive and the 
other side is passive. A fight is a bilateral affair in 
which both parties should participate. AIR 193 : 
Oudh 425; AIR 1938 Mad 924. Rel. on. 1932 Cri L I 
1282 : 1952 All L J 493 : 1952 All VV H (H Cl 547 . 
1952 All Cri R 146: AIR 1952 All 789 (794) (Pt D* • 
(Pr 24). V 

-S. 159—Affray — What constitutes — Fiebtina 

necessary. 

The word'fight'connotes a bilateral act in which 
two parties participate and it will not amount to an 
altiay when the party who is assaulted submits to th- 
a , ss ( ? u ' t ‘ ho “‘ resistance. Again, there must be a 
deSn.te disturbance of the public peace due to the 
ngnt in the public place to make the offence •affnv 1 
AIR 19.38 Mad 924 and AIR 1950 Mad 409 Rel on 
| 9 ^ I cn o er L of 706 1 ILR f 1961 * 2 Ker 363 : 1961 Ker 

61I2K " LR 323: 1932 <‘i™ M 
FiEbt ~ Paisi ™ 

To constitute affray, fight between two sides is 
essential. Mere passive submission to beating bv the 

W 'l " 0t d ,°.u W1 ? ere a person heats another 
in a public place and the latter submits to the beatific 
without the east retaliation and si.nolv howls in oa f 
“J. off ' nc , e a| Tray is committed. (1950) 1 Mad P r 
106 : 63 Mad L VV 209 , 1950 Mad W N 219 J - 
L J 979 : 1950 Mad W N (Cri) 43 • 4 IH 
408 (409) (Pr 1). ’ A,H 1J;>0 M ad 

Ss. 159,160-Mere abuses not sufficient 

Mere exchange of abuses at a public place does not 
amount to an affray. Something more than. 1 
wordy quarrel is needed before a person can be 
victed under S. 180. It would be enomrh if lu 
aimed, whether these prove to be !uS?«ful n?«ri» are 
wise. AIR 1928 Lah 813 ( 1 ). AIR 1 W n A’ 

1937 E Pun, 191, Rel U AIR S' L ah 4P-1 g 
1J37 Mad 286, Disting. (1963) 65 Punj L R 813'.’ 

SECTION 160 

-Ss. 160 and 290 — Criminal P. C. (1S9S\ S 0*7 

«J 8 W c si e c D ' oi 
Lfsir 1 ' s - »• 1959 «tn«o“uS"Sn 

r 3 73^- V Leg 0 alit U v nder c7 ^ 

Ounces ^ 

for which he was previously tried those 

sary to make out an offenS«fSUki fac s nec ^ 
different from those for alfray^he Dravim 8 he r 
conviction „nd., S. 160, Pnn & & 
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impediment to a subsequent case under S. 323, Penal 
Code died by one of the parties to that affray. AIR 
1955 Mvs 133 (139) (Pis 4. 5) (DB). 

—Ss 160, 147—Two parties fighting on open space 
between houses of locality—Want of proof of com¬ 
mon object — Facts disclosing minor offence on 
public place — Conviction under S. 147 set aside and 
altered into one under S. 160, Criminal P. C. (1898,', 

S. 238. 1957 MPC 138 : 1957 M P L J 111 : 1 L R 
(1956) Nag 899. 

-Ss. 160 and 159—Mere abuses not sufficient. 

Mere exchange of abuses at public place does not 
amount to an affray. Something more than a mere 
wordv quarrel is needed before a person cau be con¬ 
victed under S. 160. It would be enough if blows are 
aimed, whether these prove to be successful or other¬ 
wise. (1963) 65 Pun L R 813. 

-S. 160-Criminal P. C. (1S9S), S. 498 - Offence 

•under — Bail bond — Amount of. 

The nature and seriousness of the offence of which 
the accused is being tried ought always to be borne 
in mind by the Court while fixing the amount of bail. 
See Criminal P. C. (1893), S. 498. 1960 Cri L J 149S s 
AIR 1960 Punj 572. 

SECTION 161 

SYNOPSIS 

(Penal Code (45 ol I860), S. 161). 

1. Applicability and scope. 

2. Public servant. 

3. Procedure, 

4. Gratification. 

5. Attempt to obtain bribe. 

6 . Burden of proof. 

7. Motive or reward. 

8 . "Forbearing to do any official act.” 

39. Official act. 

10. "In the exercise of his official functions.” 

11. Rendering or attempting to render service to 
person with public servant. 

12. Punishment. 

13. Abetment. 

14. Evidence. 

(A) Evidence of trap witness. 

—Magistrate as trap witness. 

—Evidence of Police Officer laying trap. 
—Laying of trap — Desirability. 

(B) Evidence of bribe giver. 

(C) Recovery of currency notes and marked 
coins from accused. 

(D) Presumption under S. 4, Prevention of 
Corruption Act. 

(E) Accused as deience witness. 

13. Sanction. 

16. Charge under the section. 

1. Applicability and scope. 

I-S. 161 — Scope — If repealed by S. 5, Preven¬ 

tion of Corruption Act - Prosecution of accused 
under S. 409 — Sanction—Art. 14 of the Constitu¬ 
tion. Th? section is not repealed by S. 5(1) (c), Pre¬ 
vention of Corruption Act and its application is also not 
barred by Art. 14 of the Constitution. No sanction is 
necessary to prosecute the public servant as he does 
not normally act in his capacity as a public servant 
when committing criminal breach of trust. See Pre¬ 
vention of Corruption Act (1947), S. 5. 195« Cri L J 
575 : AIR 1957 S C 458. 


-S. 161 — Offence under by Police Officer — 

Limitation for prosecution — Special rule of limita¬ 
tion does not apply. 

The rule of limitation contained in S. 101 (1) of the 
Bombay Police Act can apply only if the act com¬ 
plained of was done under colour of duty or in excess 
of duty imposed or authority conferred on the officer 
concerned by any provision of the Act or by any 
other law or by any other rule, order or direction 
made or given under the Act or under any other law. 
See Bombay Police Act (2z of 1951), S. 101. 1965 (2) 
Cri L J 193 : AIR 1965 Bom 124 (DB). 

-S. 161 — Scope — Section prohibits punishment 

for same set of facts under two sections—Trial how¬ 
ever not prohibited. See General Clauses Act (1897), 
S. 20. — 1962 (2) Cri L J 598 : AIR 1962 Bom 263 
(DB). 


-Ss. 161 and 383 — Distinction. 

It is quite conceivable that a public servant may 
commit extortion by compelling a person put in fear 
to part with property. But whether in a given case 
the evidence makes out a charge of extortion or one 
under S. 101 is a question to be decided upon the 
facts of each case. 1956 Cri L J 522 : AIR 1956 Cal 
116 (117) (Pt A) (Pr 10). 


-S. 161 — Panchnama in a corruption case — 

Admissibility of — When hit by S. 162, Criminal 
P.C. 

In a case under S. 101, Penal Code or S. 5 (1) (d) of 
the Prevention of Corruption Act an offence there¬ 
under is complete when an illegal gratification is 
accepted, by an accused person. The panchnama to 
fall under S. 102 of the Code the statement in ques¬ 
tion must have the element of communication to a 
police officer. See Criminal P. C. (1898), S. 102. 
1963 (2) Cri L J 14 : AIR 1903 Cuj 145 (DB). 

-S. 161—Cognizance of offence under. 

Even alter the amendment of 1952 in the Preven¬ 
tion of Corruption Act the position regarding^ an 
offence under S. 161 and under sub-s. (2) of S. 5 ot 
Prevention of Corruption Act is that it is cognizable 
so far as officers of the rank of a Deputy Superin¬ 
tendent of Police and above are concerned. But so 
far as the officers below the rank of D.S.P. are 
concerned, the said offences are non-cognizable in 
so far as they cannot investigate them without the 
permission of a Magistrate of the First Class. See 
Prevention of Corruption Act (1947). S. 5 (2). 1957 
Cri L J 184 : AIR 1957 Madh B 43 (DB). 

-S. 161 —Applicability-Connection between pay¬ 
ment and performance of official duty should he 
established. AIR 1955 N U C (Madh B) 5362. 

-S. 161-Applicability-Person taking gratification 

need not be in position to do service. AIR 
N U C (Madh B) 4861. 


—S. 161-Scope - Withdrawal of prosecution be- 
ore charge has been framed—Effect. 

Where in a trial for offences under S. 101, I. P 
nd S. 5 (l)(a' and S. 5(l)(d) read with S. 5 2), 
Prevention of Corruption Act, the application by too 
irosecution for withdrawal of charge in respect 0 
he offence under S. 5 (1) (a) was allowed before the 
harge was framed, even though the order tor ois- 
harge was not passed, the necessary consequence 
vas that the accused would be deemed to have been 
lischarged so far as that offence was concerneo. 
lee Criminal P. C. (1898), S. 494. A 1 R 19o5 N O C 
Madh B) 3883. 

—S. 161 — Railway Establishment Code, Vol. Ii 
1701, para 2(1) — Railway servant demanding ana 
iccepting bakshis of 8 anoas for service renderea 

Provisions of Penal Code ( 1860 ), do not apply since 

he Railway Establishment Code, itself prohibits tne 
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acceptance of any “gift; gratuity or reward." See 
Railway Establishment Code, Vol. I, Rule 1-01, 
Para 2 (1) AIR 196*4 Orissa 253 (DBj. 

2. Public servant. 

• —S. 161 — Public servant who is — Servant of 
Road Transport Corporation — Taking bribe — So far 
as receiving of a bribe is concerned, it cannot be 
brought within the scope ol acting or purporting 
to act in pursuance of any ol the provisions of the 
Transport Act, or any other law within the meaning 
of S. 43 of the Act. It cannot be the case of the 
prosecution that the accused while acting or pur¬ 
porting to act in pursuance of any of the provisions 
of the Transport Act or any other law would take 
the money. Therefore he would not be a public 
servant within the language of S. 43 of the Act. The 
difficulty has however now been obviated by the 
amendment of S. 21 of the Penal Code by the addi¬ 
tion of the twelfth clause therein. See Penal Code 
(I860), S. 21 (before Amendment by Act 2 of 1958). 
1964 (1) Cri L J 432 : AIR 19G4 S C 492. 

# -S. 161—Construction—'Public servant.' 

There is nothing in the terms of S. 161, requiring 
that the public servant contemplated therein must 
be a specified public servant. Mahesh Prosad v. 
State of V. P. 1955 Cri L J 249 * 1955 Mad W N 
240 : 1955 B L J R 98 ; 1955 All W R 245: 1955 All 
LJ 87: 1955 S C A 65 : 1955 S C ] 153* (1955) 1 
MLJ (SC) 83: 1955 Aodh W R (8 Cl 83:1955 
Nag L J 375 : (1955) 1 S C R 965 * AIR 1955 S C 70 
(72) (Pt B) (Pr 4). 

-S. 161 — Police constable of particular outpost 

accepting bribe from man resident of another out¬ 
post—Offence under S. 161 is committed. 

The mere fact that a constable is posted at a parti¬ 
cular police outpost does not make him cease to he a 
public servant within the meaning of S. 101 when he 
is dealing with a man resident of another outpost. If 
the constable acting as a police officer accepts illegal 
gratification from such person he would be guilty 
under S. 101. 1949 All W R (HC) 485 : 1949 All 
Cri L J 222 ■ ILR (1950) All 1113 : 
AIR 1950 All 5 (5) (Pt A) (Pr 3). 

— Sj. 101 and 21 — Unpaid candidate in office of 
Deputy Commissioner assisting some clerk in work 
connected with duties of arms clerk — He is not 
pubhc servant. 51 Cri L J 884 : AIR 1950 East 
Punj 167. 

7 ^ applicability — Railway servant, if can 

be convicted under S. 161 - (Railways Act (1890), 
b. 137 (1)) — (Prevention of Corruption Act (1947), 

Section 161 appears In Chapter IX of the Penal 
Code, and by virtue of sub-s.(l) of S. 137 of the 
Indian Railways Act as it stood before the amend- 
ment of the year 1955, every railway servant had to 

0 , 2 S em ?v t0 c l 8 R ubli , c servant for the purpose of 
Chapter IX of the Penal Code. Thus the accused, 
a railway servant, could be tried and convicted of 

U . n ?«o S -1 8 . 1 . oi the Indian Penal Code. 
I- 1 . 5 Jab „U 28 ! 1957 Ker L J 476 . ILR (1957) 
[I 59 ', 1 .? 17 , M?dL J (Cr) 443: 1957 Cri L J 

<Pt C) (Pr 9)k(DB). T 784 ! A 1 R 1957 Ker 134 (138 > 

(1947) S 6 o’ *p T Preven “oa of Corruption Act 
JWkl. ,;“k~;/ ubllc S0rvant “ Sar Panch of Cram 
the M R ViM. dU p a u 0lbce undcr the Provisions of 
Se/p J: ^ Uage r P ^ anchayat Act is a Public servant. 

s -“ 

tv," 4F® dT S ' 181 - R “'W 


of payment would amouDt to receipt of gratification 
other than his legal remuneration. AIR 1955 N U C 
(Sau) 4104. 

3. Procedure. 

•-S. 161—Procedure-Offence exclusively triable 

by Special Judge—Criminal P. C. (1898), Ss. 520, 531 
—Applicability — Special Judge having no territorial 
jurisdiction—Conviction if illegal — The order of the 
Special Judge, was not to be set aside on the ground 
of his having no territorial jurisdiction to try the 
case, when no failure of justice had actually taken 
place. See Criminal Law Amendment Act (1952), 
S. 7. (1961) 2 Cri L J 811 * AIR 1961 S C 1629. 

-S. 161 — Criminal Law (Amendment) Act (1952), 


Ss. 7, 8 — Offence of bribery triable exclusively by 
Special fudge - Final report under S, 173, Criminal 
P. C., can be accepted by District Magistrate — 
Departmental Inquiry under Para. 486 of Police 
Regulation is not barred — (Prevention of Corruption 
Act (1947), S. 5 (2))-(Criminal P. C. (1898), S. 173) — 
(Police Regulation, Regn. 480. Para. I (6)) See Cri- 
minal Law (Amendment) Act (1952), S. 7. 1960 Cri 
L J 1290 : AIR 1960 All 618 (DB). 

-—S. 161 - Procedure - Investigation by Sub- 
Inspector - Permission by First Class Magistrate - 
Jurisdiction of Magistrate to try case, if affected — 
Irregularity - Curability - Held, that this was not 
the proper approach in the matter - The permission 
having been granted mechanically and the case hav¬ 
ing been conducted partly before the so. called per¬ 
mission and partly alter, there was an illegality. But 
the illegality committed in the course of investiga¬ 
tion did not affect the competency and the juris¬ 
diction of the Court - Such a delect being an 
irregularity is curable under S. 537 of Criminal P. C. 

£ Uest ! 0D of . curability under S 537, 
Criminal P. C., arises where the trial has proceeded 
to conclusion - But where the trial has not been 
completed, different considerations would prevail — 
bee I revention of Corruption Act ( 1947 i c s a 
1958 Cri L J 764 , AIR l&S Madh p!a 157 (DBb A ‘ 

4. Gratification. 

165A Expression of a desire to 
—Essential ingredient is lacking - ILR 55 Vi? frvj 

(H 280.’ R ' f ' 1864 A "“ « HM“ “MAH W 0 £ 

zL™ wS& M fs;">»' - <f- 

word ‘gratification’ is not restrict'd“5 2" 11 , th « 
gratification, or to gratification p.timii 0 .P eeu mary 

■ 8 S=aS° S'Lid rt*- 

been used in S. 101, Indian Ppnoir.i • d t to ^ ave 
of anything which gives satisfactionVoVh* th ° S ? Dse 
Primu facie, therefore, vlXt M t ceS. ' e B C S #nt * 
amount of money or a valuable thino k ° °\? n 
servant will amount to acce5an2 ^-2 public 
AIR 1951 All 546, Rd on Tl Rn ° f , W- cation = 
Cri L J 1421 , AIR 1951 n Bo “ L « 837, 1959 
(Pr 14) (DB) 19j) B0ra 043 ^ 547 l (Pt B) 

public \ervanf A without' actual 1^^producfn bribe '° 
amounts to offence under S 165T—m 8 “ 3 ? ey 

S- 161 - Knowledge on the part of the victim 
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The gratification must be impressed with the cha¬ 
racter of being illegal remuneration which is know, 
ingly given as such and knowingly taken as such. If 
the victim has not the slightest notion that the money 
or other illegal gratification which passes from him is 
not taken as a motive or reward for doing or forbea¬ 
ring to do any official act or for showing or forbea¬ 
ring to show favour or disfavour to the victim, then 
it is indeed difficult to hold that such transaction will 
amount to an offence described in S. 101. 1956 Cri L 
J 522 : AIR 1956 Cal 116 (117) (Pt B) (Pr 10). 

-S. 161 — Gratification—Attitude of modern law 

towards bribery. 

Modern law attaches little importance to terms like 
Mariada, mamool, etc, but will get into the core of 
the matter ard see what the nature of the payment is 
and if it is “illegal gratification’* or a bribe taken by 
an officer for doing a favour or abstaining from doing 
a disfavour it will come within the scope of S. 101, 
Penal Code. No doubt, some mamools like Pongal, 
Deepavali, Dasara and Christmas mamool, paid to 
peons as baksheesh may not come within the term 
“illegal gratification**, or “bribe’* as they are not paid 
for showing or forbearing to show favour or dis¬ 
favour in the exercise of official functions : (1949) 2 
M L J 443 and AIR 1950 Mad 93, Foil. 1952 Mad VV 
N 220 : 1952 Mad VV N (Cr) 45 : (1952) 2 Mad L J 
11 : 1952 Cri L J 1245 : AIR 1952 Mad 561 (563) 
(Pt C) (Pr 9). 

-S. 161 — Rival contentions to be considered in 

finding out whether money was accepted as bribe. 

The rival versions, one of the prosecution and the 
other of the accused, in regard to the exact circum¬ 
stances under which the accused came to be in 
possession of the currency notes, had to be taken into 
consideration for the purpose of finding out whether 
the accused had accepted gratification other than 
legal remuneration : AIR 1954 S C .522, Foil. I960 
Cri L J 934 : 38 Mys L J 265 : 1962 Mad L J (Cri.) 
222 : 1LR (i960) Mys 26 : AIR 1960 Mys 111 (123) 
(Pt D) (Pr 7) (DB). 

5. Attempt to obtain bribe. 

• — Ss. 161. 162 and 165 — Prevention of Corrup¬ 
tion Act (1947), S. 5(1) (d) — Offence under S. 5(1) 
(d) and bribery — Distinction between — “Obtains** 
— Includes acceptance of voluntary offer — (Words 
and Phrases) — See Prevention of Corruption Act 
(1947), S. 5 (1) (d). 1956 Cri L J 837 : AIR 1956 S C 
476. 

-S. 161—Applicability—Public servant accepting 

gratification or holding out hopes that he would ren¬ 
der service—It is offence. AIR 1955 N U C (Assam) 
2795. 

-S. 161 — Essentials of offence—Even agreement 

to accept or attempt to obtain illegal gratification is 
enough. AIR 1955 N U C (Madh Bha) 4861. 

-S. 161 — Offence — What constitutes. 

A mere demand or solicitation of gratification by a 
public servant amounts to an offence under S. 161. 
1938 M P C 72 : 1958 All L J (Rev. Sup.) 32 i 1958 
Jab L J 162 s 1958 All W R (Sup) 49 : 1958 M P L J 
166 : 1958 Cri L J 764 s 1958 All Cri R 184 : AIR 
1958 Madh Pra 157 (160) (Pt B) (Pr 11) (DB). 

-S. 161—Proof of service or the thing to be done 

for which bribe is given—Necessity—Not necessary. 

When it is proved by the prosecution that the ac¬ 
cused has accepted or obtained any gratification 
(other than legal remuneration), it is not necessarv to 
prove the service (or the thing to be done) for which 
the gratification was given ; because, under sub.s. (1) 
of S. 4 of the Prevention of Corruption Act, it 
should be presumed unless the contrary is proved 


that the accused accepted or obtained thit gratifica¬ 
tion as a motive or reward such as is mentioned in 
S. 101, Indian Penal Code. 1960 Cri L J 934 : 33 
Mys L J 265 : 1962 Mad L J (Cri) 222 : ILR (1960) 
Mys 26 : AIR 1960 Mys 111 (123) (Pt C) (Pr 7) 
(DB). 

-—S. 161 — Construction—"Obtaining or attemp¬ 
ting to obtain*'—Meaning—Includes threat by public 
servant — Prevention of Corruption Act (1947), S. 5 
(D(d). 

The words ‘obtaining* or 'attempting to obtain* in 
S. 161, Indian Penal Code, can certainly include 
threat. The illegal gratification may be obtained by 
threat, and if that is so done, even then it would 
come under S. 161 of the Penal Code. The mere fact 
that the complaint said that the accused by putting 
the complainant in fear of injury and of threat to 
implicate him in a criminal case obtained the illegal 
gratification does not take the offence outside the 
scope of S. 101, Indian Penal Code, or S. 5(l)(d)of 
Act (2 of 1947). 1955 B L J R 183 : 1955 Cri L J 
1382 : AIR 1955 Pat 453 (455) (Pt C) (Pr 6). 


6 . Burden of proof. 

-S. 161 —Burden of proof — Bribe — Question of 

fact-Interference in revision—The question whether 
the bribe had been taken or not is a question of 
fact and it could not be gone into revision where 
both the lower Courts have found in favour of the 
prosecution on this question of fact. See Criminal 
P. C. (1898), S. 439. AIR 1955 N U C (All) 3570. 

-S. 161 — Motive — Presumption — Extent of — 

Effect on burden of proof on accused — (Prevention 
of Corruption Act (1947). S. 4 (I)). 

It is one of the essential ingredients of the offence 
under S. 101. Penal Code, to be established by the 
prosecution that gratification was accepted or agreed 
to be accepted or attempted to be obtained as a motive 
or reward for performing an official act. By S.4of the 
Prevention of Corruption Act, in a trial of a public 
servant for an offence under S. 161. when it is 
proved that the public servant has accepted or 
agreed to accept any gratification or any valuable 
thing, it is required that the Court shall raise a pre¬ 
sumption that he has accepted or agreed to accept the 
same as a motive or reward for doing or forbearing to 
do an official act. By enacting S. 4 (1) the Legislature 
has not only dispensed with the proof of that 
ingredient by the prosecution, but has imposed upon 
the person accused, when it is proved that he has 
accepted or obtained or agreed to accept or attempted 
to obtain gratification other than legal remuneration 
the budren of proving that it was not as a motive or 
reward that the gratification was obtained. 

As the expression 'gratification in* S. 101, Penal 
Code is used in the primary meaning, the prosecution 
is required to prove nothing besides the voluntary 
acceptance by a public servant of a valuable or other 
thing which satisfied his desires or appetite, before 
the presamption under S. 4 may arise. 

The presumption however is not one which is 
required to be rebutted by evidence establishing 
the defence of the accused beyond reasonable doubt. 
If the person accused show a reasonable preponder¬ 
ance of probability enouh to support a verdict in a 
civil action, that the gratification was not as a motive 
or reward for doing or forbearing to do an official 
act, the burden may be deemed to be discharged. 
61 Bom LR S37 « 1959 Cri LJ 1421: AIR 1959 
Bom 543 (547, 54S) (Prs 15, 16) (DB). 

-Ss. 161 and 165 - Prevention of Corruption Act 

(1947), S. 4 — Burden of proof on the prosecution— 
Standard of proof required — Evidence Act (lo7^)> 
Ss. 3,101 to 103. 
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Ordinarily, the prosecution would be liable to 
prove the motive or reward under S. 161, or absence 
or inadequacy of consideration under S. 165, because 
such notice or reward or such absence of inadequacy 
of consideration is part of the very oifence under 
Ss. 161 and 165. But now by reason of S. 4 of Preven¬ 
tion of Corruption Act, 1947, that presumption will be 
made against the accused the moment the prosecu¬ 
tion proves that the accused accepted or agreed 
to accept or obtained or attempted to obtain 
any gratification or valuable thing. This does not 
me3Q that the burden of proof on the prosecu¬ 
tion to establish the acceptance or the agreement to 
accept or the obtaining or the agreement to obtain 
the gratification or the valuable thing is at all dis¬ 
placed by this section. The burden still remains on 
the prosecution. This proof must be in accordance 
with the standard of proof laid down by S. 3, 
Evidence Act. Any other standard of proof by 
percentage or plausibility cannot be accepted. 52 
Cri L ] 1116 : AIR 1951 Cal 524 (DB). 

-S. 101-Burden of proof — Mere fact that 

defence version is not proved beyond reasonable 
doubt is not sufficient to convict the accused. 1961 
M P L J (Notes) 204. 

-S, 161 — Burden of proof — S. 4. Prevention of 

Corruption Act— Presumption when arises-Shifting 
of onus to accused. 

In order to bring home the charge of bribery 
against a public servant it is essential to prove that 
there is (1) acceptance of or attempt to obtain a 
gratification and (2) as a motive or reward lor doing 
or forbearing to do any official act etc. The first 
essential is to be proved by the prosecution. Once 
that is proved the presumption under S. 4 of the 
Prevention of Corruption Act arises. It would then 
be for the accused to prove that he did not receive 
gratification as a motive or reward for exercising 
any official favour or disfavour. The accused can 
discharge (he burden on him by evidence which 
shows the probability of his claim. 1957 Cri L J 541; 
AIR 1957 Raj 138 (DB). 

[Overruled on another point in AIR 1900 S C 548]. 


7. Motive or reward, 

? 777?' 16 , l .,7 P f eve ° ,ion of , Corruption Act (194 
». 4 (l) — Indication that .public servant was to 
approached by accused — No presumption uni 

“^loncan he made See p revention of Cor tj 

SC 847 ? ’ S ‘ 4ll) ' 1939 Cn LJ 1127 * AIR?9 
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“..ST 00 is ® ha f« ed w >‘h criminal m 
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bribery £ 1 th ? ?- massin § ° L f such wealth was due 
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cannot h°e d r rni,, 1 1 X‘ scondu « Such a presumpti, 
Ss 161 b ifl5 r ! W j Q jno th ? c . ase of a Prosecution und 
Si®. „^ f nd I 4 ,°, 9 „ of the Pena l Code. Om Parka 
337 l93? sV° f , U o^ 1957 Cri L J 575: 1957 S C 

J 5 !fs 


The essence of an offence under S. 161 of the 
Penal Code is the obtaining or acceptance, by a 
public servant, of a gratification other than legal 
remuneration as a motive or reward for doing or 
forbearing to do an official act or for showing or 
forbearing to show any favour or disfavour to any 
person or for reoderiug any service or disservice to 
him. The first question that requires consideration is, 
with what motive or as reward for what act was the 
sum paid as illegal gratification by the complainant 
and accepted by the accused. 

No doubt a public officer has no right to demand 
any bribe; but when he is hauled up before a criminal 
Court to answer a charge of having taken illegal 
gratification, the question whether any motive tor 
payment or acceptance of bribe at all existed is 
certainly a relevant and a material fact.for conside¬ 
ration. Madan Mvffian Singh v. State of U. P , 1954 
Cri L J 1656 : AIR ;19541> C 637 (641, 642) (Pt D) 
(Prs 10. 13). 

-S. 161—Motive — Proof of — Necessity 

Under S. 161 of the Penal Code it is necessary to 
prove that the public servant accepted money as a 
motive or reward for doing or forbearing to do any 
of the things mentioned in the section. So where the 
mere acceptance of money alone by a patwari is 
proved and there is no proof of the motive or the rea¬ 
son for it, he cannot be convicted under S. 161, Penal 
Code 1950 A L J 703 : 1952 Cri L J 615 : AIR 1952 
All 312 (313) (Pt B) (Pr 3). 

-S. 161 — Prevention of Corruption Act (1947\ 

S. 4—Presumption — Motive or reward —Court must 
presume that accused under circumstances accepted 
money as motive or reward. See Prevention of Cor- 
ruption Act (1947), S. 4. 1955 Cri L J 1585: AIR 
1955 Him Pra 51. 

-Ss. 1GI, 116 — “As a motive or reward 1 * — Abet¬ 
ment. 

Even though the public servant may not h ave bei n 
in a position to do the official act in question, the 
a C cuSi ed:, S suiliy Of the offence punishable under 
S. 161, read with S. 116, as soon as he ollered grati- 
hcation to him as a motive or reward for doing it 
Case-law referred. 1952 Cri L J 107 : AIR 1952 llim 

r-, Ss i 101and 511 — Scope-Accused charged and 
. b / lbery 7 Conviction for attempting to 

5?23™(2 A). ery “ 8 ty ~ Cnminal P>C - DSOS), 

pIfe? C ' ar ^. agaiast , th0 accused under S. 101, 

nF ihl C ^ d f' fi S V? erms about the ac,ujl acceptance 
of the gratification as motive for forbearing from 

executing the warrant of arrest, and tearing It awav 

he canot be convicted for the offence nf 
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at al | 8 P ^ P ,Ca ^° nS ° f th8 J ° ther indents—may f not 

M p S IITr lTtm. " w “ k eaS °^« 
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official act or that it was within his power or within 
his otficial functions to show the alleged favour or 
disfavour. 53 Rom L R 699, Rel. on.; AIR 1945 P C 
156: AIR 1948 P C 128, :Expl. and Disting. (1965) 6 
Cuj L R 95S. 

9. Official act. 

-S. 161 — Acceptance of money as motive or 

reward for act which is not official — No offence 
under S. 161. AIR 1952 All 667 (66S) (PtB) (Pr 3). 

-S. 161—-The Official act need not be an act which 

public servant is obliged to do—Accused a police 
patil receiving gratification tor issuing solvency 
certificate is guilty of offence under S. 161. (1951) 53 
Rom L R 699, Foil. (1956) 5S Born L R 355. 

-S. 161—Offence under—Essentials—Illegal grati¬ 
fication — Acceptance of money must be in exercise 
of official acts. 

The gist of the offence under S. 161 is the nature 
of the act and if the act complained of is not part of 
the official duty or conduct of the person, then it 
does not become an official act and any payment 
made for such act will not amont to an offence. AIR 
1952 Ori 73, Rel. on. (1956) 9 Sau L R 39. 

10. ''In the exercise of his official functions”. 

$-S. 161—Applicability—Offer of bribe to public 

servant-Public servant fully performing his duty 
regarding the case before offer—Showing any favour 
or rendering any service to accused not possible— 
Whether offence is committed by offer of bribe. 
Mahadev Dhanappa v. State of Bombay. (1953) S C I 
229 : 1953 S C A 685 : (1953) 1 M L J 015 : 1953 
Cri L J 902: 55 Bom L R 513 : 55 Punj L R 307 : 
AIR 1953 S C 179 (1S1) (Pt B) (Pr 5). 

—S. 161 and 21 — 'Public servant’ — .Medical 
Officer—Private practice allowed — Acceptance of 
money from injured person—Offence. 

Where the allegation against the accused was that 
he as a public servant and Medical Officer in charge 
of a Government Hospital accepted Rs. 100 from an 
injured person as illegal gratification lor showing one 
of his injuries as grievous in the injury report 
and it was in evidence that the accused had the right 
of private practice. 

Held, that the fact that the accused was the Medi¬ 
cal Officer-in-charge of the hospital and thus a public 
servant within the meaning of the Penal Code, did 
not necessarily mean that when he accepted Rs. 100 
from the complainant, he did as a motive or reward 
ior doing or forebearing to do any official act or for 
showing or forbearing to show in the exercise of his 
official function favour or disfavour to any person. 
When the right of private practice was given to the 
accused he, when giving his report was not acting in 
the discharge of his official duty and consequently he 
could not be convicted under S. 161. 1956 All W R 
(H C) 330 s 1956 All L J 466 : 1956 Cri L I 1270 i 
AIR 1950 All 673 (675) (Pt A) (Pr 5) (DB). 

_Ss. 161 and 116—Bribe offered to public servant 

—Public servant not in position to do act, or show 
favour or render service. 

In the case of a person who offers a bribe the 
mens rta consists in his intention to give a bribe in 
order that it may induce the public {servant to do or 
not to do something which he would otherwise not 
do or do. This state of mind of the person, who offers 
a gratification, has obviously nothing [to do with the 
question whether the public servant, to whom the 
gratification is offered, is or is not in a position to do 
c r not to do the act, for doing or for not doing which 
the amount is offered to him. If, therefore, the 
intention or object with which money is offered to a 
public servant is to induce him to perform an official 
actor show favour in the exercise of his official 


functions or render any service with any public 
servant, the offence punishable under S. 101 read 
with S. 116 would be complete, and it is immaterial 
whether the public servant is or is not actually in a 
position to do the act or show favour or render 
service, for doiDg showing or rendering which the 
bribe is offered to him. (1941)23 Lah 402, Rel. on. 
(1904) 1 A L J 207; (1928) 51 All 467 : I L R 1947 
Nag 611 and 52 Bom L R 699, Ref. to. (1952) 
21 Bom Cr C 310 : 54 Bom L R 153 : 1952 Cr L J 
1572 : HR (1952) Bom 900: AIR 1952 Bom 435 (435) 
(Ft A) (Pr 1) (DB), 

——S. 161—Applicability — Public servant receiving 
bribe for doing official act—Act uot within his power 
to perform — Public servant, if still guilty. 

The section does not require that the public servant 
must himself have the power or must himself be in a 

f osition to perform the act or show favour or dis¬ 
avour, for doing or showing which the bribe has 
been paid to him. From the last explanation to the 
section it is clear that it is not necessary in order to 
constitute an offence under S. 161 that the act for 
doing which the bribe is given should actually be 
performed. It is sufficient it a representation is made 
that it has been or that it will be performed and a 
public servant, who obtains a bribe by making such 
representation, will be guilty of the offence punish¬ 
able under this section, even if he had or has no 
intention to perform and has not performed or does 
not actually perform that act. A representation by a 
person that he has done or that he will do an act 
impliedly includes a representation that it was or is 
within his power to do that act. (1904) 1 A L J 207; 
51 All 467; AIR 1947 All 444; 23 Lah 402 and AIR 
1947 Nag 611, Foil. 53 Bom L 8 699:21 Bum 
Cr C 199: 1952 Cri L J 925: I L R (1952) Bom 
169 ; AIR 1952 Bom 58 (61) (Pr 8) (DB). 

-Ss. 161, 116—Offence under S. 101 — Essentials 

of — Fact whether public servant concerned is 
functus officio if negatives offence. 

The fact that the public-servant is functus officio 
when money is offered to him as a bribe would not 
itself and as a matter of law he sufficient to negative 
the offence under S. 161. However such fact may 
have in any particular case an important bearing on 
the question whether the gratification offered or 
accepted was intended to be or was believed or held 
out to be an official act. AIR 1921 Cal 344 and A I R 
1929 Mad 756, Dissent. Case law Ref. 

The gist of the offence clearly is not that there was 
at the time an official act to be procured capable of 
being performed by the taker of the bribe or by 
another public servant with whom he is intended to 
exercise his influence but that the extra legal gratifi¬ 
cation is obtained as a motive or reward for doing 
official acts, that is for doing what may be or is be¬ 
lieved or held out to be official conduct. Y he stress 
in the section is not so much on the performance of 
the official act itself, or on its being capable of per¬ 
formance but on the nature of the act as being official. 
This is meant to exclude from its purview acts which 
were totally unconnected with any official conduct 
and which may be attributable purely to the private 
capacity of the bribe taker or of the other public 
servant. The emphasis on the gratification offered 
being a motive or reward for official conduct (inclu¬ 
sive of that which is believed or held out to be so.) 
Further the connection between the money and the 
act sought to be procured as being by way of motive 
or reward for procuring such act must be clearly 
established either by direct or circumstantial evidence. 
Illustration C to S. 101 clearly shows that the induc¬ 
ing of the belief by the taker of the bribe would be 
quite enough to bring the case within the purview ot 
S. 161 so long as the achievement contemplated is 
an act of official character if the bribe is a motive or 
reward for the same. Similarly, the belief in tne 
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giver of the bribe would be enough to bring the case 
under S. 161/116. . , 

Held, on the evidence that the motive ot tne 
accused in offering bribe was not established beyond 
doubt and, therefore, he was not guilty under 
S. 101/116. Penal Code. 18 Cut L T 19: 1952 Cri 
L I 367 : A I R 1952 Orissa 73 (74, 75) (Prs 5. 7, 9) 
(DB). 


-Ss. 161 and* 165-A—Applicability—-Bribe offered 

to Head Constable—Head Constable 'unable to act— 
Conviction—[Punjab Weights and Measures Act (12 
of 1941), Ss. 1 and 37]. 

Section 161 does not require that the public servant 
must in fact be in a position to do the official act, 
favour or service at the time. Therelore even if a 
Head Constable is not in a position to take action 
under Ss. lb and 37 of the Punjab Weights and 
Measures Act that would not affect^ the guilt of the 
accused convicted under S. 165-A. 56 Punj L R 298 : 
1954 Cri L J 1503 : A I R 1954 Punj 228 (230) (Pt B) 
(Prs 20,21). 

-S. 161—Scope— State of mind of person offering 

gratif ication—Relevancy. 

In a case under S. 101 of the Code, the state of mind 
of the person who offers ‘gratification’ has nothing 
to do with the question whether the public servant 
to whom illegal gratification is offered is or is not in 
a position to do or not to do the act or doing or for not 
doing which the amount is olfered to him. 56 Punj 
L R 29S : 1954 Cri L J 1503: A I R 1954 Punj 228 
(230) (Pt C) (Pr 25). 

—Ss. 161, 165-A — Scope — Offer of bribe after 
order is passed. 

It is not correct to say that if a public servant ac¬ 
cepts or is offered bribe after he has passed a parti¬ 
cular order no offence of accepting illegal gratifica¬ 
tion or offering illegal gratification is established. It 
is however necessary that it should be proved that 
the offer was made to the public servant for the pur- 

S ose of getting an official act done by him. AIR 1921 
al 344 ; A 1 R 1929 Mad 750 ; A I R 1935 Pesh 26, 
Dissented from. 1955 Cr L J 992 : 1956 Raj LW 173: 
ILR (1955)5 Raj 497: AIR 1955 Raj 108(111) 
(Pt A) (Pr 11), 


—Ss. 161, 165-A — Applicability — Public servant 
powerless to assist accused. 

Even if the public servant had no power to assist 
the accused, the question is not what the public 
servant could have done but the question is what the 
accused wanted him to do. Where the. accused 
wanted that the public servant in his official capacity 
should assist him 'and for that he made an offer to 
pay him some cash the accused was clearly guilty of 
^offence under S. 105-A. AIR 1941 Lah 276 ; AIR 
1952 Bom 58, Rel. on. 1955 Cr L J 992 : 1956 Raj 

fiS gfiiiKr 5 R,i 497 : aib 1955 B,i 108 

—-S. 161—Applicability—Public servant not on duty 
HK can be convicted. 

An accused though not on duty at the time can be 
convicted under S. 101 when he is found to show 
favour that he could in the discharge of his official 
duties. 8 Sau L R :3O0 : 1955 Cr L J 1033 : AIR 
1955 Sau 117 (119) (Pt C) (Pr 5) (DB). H 

S. 161—Applicability. 

ciSfiif 5 j’ n ? an P a y> n K illegal gratification to Muni- 

consideration of his influence with the 
Municipal Board to obtain favourable decision for the 
i,nrU. c Sn J!? ~ Businessman held guilty of oflence 
fha. S - tf 1 r . ead with S - 110 -II was not fnecessary 

NVc(S.S , ^WlS?• (l8aS, • ^ U8 - *‘* 


-S. 161—Applicability — Public servant need not 

have power to perform act of favour. 

Section 161 does not require that the public servant 
himself must have the pcwer or must himself be in 
a position to perform the act, to show favour or 
disfavour or to render service or disservice for doing, 
showing or rendering which the bribe has been paid 
to him. AIR 1952 Bom 435, Rel. on. 6 Sau L R 216j 
1954 Cr L J 688 : AIR 1954 Sau 62 (63) (Pt B) (Pr o) 
(DB). 


11. Rendering or attempting to render 
service to person with public servant. 


8 —*S. 161 — Applicability — Taking money in 
order to get job for another person somewhere — 
Offence. 

The mere fact that a person takes money in order 
to get a job for another person somewhere would not 
by itself, necessarily be an offence under S. 161 unless 
all the ingredients of that section are made out. Thus 
where the ch.irge under S. 16L states that the accused 
beiDg a public servant,accepted a sum of money from 
a certain person *as illegal gratification’as a motive 
for securing a *job for him in the Railway Running 
Shed the third ingredient of the offence under S. 16i 
is not charged against the accused ior it does not 
disclose who was the public servant whom the ac¬ 
cused would have approached ior rendering or 
attempting to render service to the other person 
in securing a'job for him. State of Ajmer inow 
Rajasthan) v. Shivjilal. 1959 All Cr R 303 r 37 Mys 
L J 878 : 1959 M.d W N (SC) 72 « 1959 S C J 911 : 
1959 Mad L J (Cr) 5S9 : 1959 Cr L J 1127 : 1959 All 
WRi(HC) 376: (1960) 1 Lab L J 239 : (1961)1 S 
C A 288 : (1959) Supp 2 S C R 739 : A 1 R 1959 S C 
847 (S50) (Pt C) (Pr 0). 

[Overruled on another point in AIR 1902 SC 195.] 

•-S. 161 , Explanation—Motive. 

To constitute an offence under S. 161 it is enough 
l t* 1 © public servant who receives the money takes it 
by holding out that he will render assistance to the 
giver "with any other public servant" and the giver 
gives the money under that belief. Mahesh Prasad v. 
State of U. P., 1955 Cri L J 249 : 1955 B L J R 98 : 
19 dd All W R (HC) 245 : 1955 Mad W N 240 : 1955 
All L J 87 : 1955 S C A 65 : 1955 S C J 153 : (1955) 
1 M L J (SC) S3 : (1955) Andh W R (SC) 83 : 1955 
Nag L J 375 i (1955) 1 S C R 965 : AIR 1955 S C 70 
(71) (Pt A) (Pr 3) (SC). 


—S. 101—Evidence and proof. 

As far as offence under S. 161, I. P. C. is concerned 
it must be established that the appellant told the 
agent that he would render service by approaching, a 
particular public servant, which is one of the essen¬ 
tial Ingredients of the offence. It is to the effect that 
a connection between payment and the performance 
of the official duty must be established, for proof of 
MS 79 i U c^ioo^‘ in.' Pena * Code. See Evidence Act 
48 8 2 2 ’ S ‘ 133 ' 1961 (2) Cri L J 778 : AIR 1®61 Mad 

-S. 161-Cbarge silent as to rendering of any 
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12. Punishment. 

0 -S. 161—Constitution of India, Art. 136—Appeal 

by special leave—Sentence for offence under S. 161, 
Penal Code—Practice of Supreme Court. 

In a trial for oflence under S. 161, Penal Code, the 
Supreme Court would ordinarily not interfere with 
the quantum of punishment given by the Courts 
below, particularly in the exercise of its jurisdiction 
under Art. 136 of Constitution of India. For a public 
servant to be guilty of corruption is a very serious 
matter and the Courts would not took upon it with 
undue leniency. See Constitution of India, Art. 136. 
1960 Cri L J 1080 : AIR I960 S C 961. 

® —S. 161—Prevention of Corruption Act (1947), 
S. 5 (l)(d) — Trap laid for detection of offence— 
Effect on sentence. 

There is no warrant for the view that the offences 
committed in the course of traps are less grave and 
call for lenient or nominal sentences. See Prevention 
of Corruption Act (1947), S. 5 (1) (d). 1956 Cri L J 
S37 : AIR 1956 S C 476. 

-Ss. 161 and 116 — Sentence—Oflence of offering 

bribe must be severely punished. 1954 Cri L J 459 : 
1953 All W R (HC) 606 :1953 All L J 660. AIR 1954 
All 223 (224; (Pt E) (Pr 1). 

-S. 161—Sentence. 

Held, that it could not be said that a severe pun¬ 
ishment was not called for as the accused had been 
trapped into the commission of the offence. But con¬ 
sidering that the accused had been dismissed and had 
forfeited his right to pension and bearing in mind his 
long record of service, the Court would reduce the 
fine to Rs. 50 aod maintain the sentence of imprison¬ 
ment till the rising of the Court. 1955 Cri L J 1585 ; 
AIR 1955 Him Pra 51 (54) (PtC) (Pr 15). 

-Ss. 161, 116-Bribe-giver—Punishment. 

As between the taker and giver of the bribe the 
latter is by far the worse of the two. And suppression 
of the crime is called for with a stronger hand. See 
Penal Code (45 of 1880), S. 116. 1952 Cri LJ 107 : 
AIR 1952 Him Pra 1. 

-S. 161—Sentence—Accused very low and subor¬ 
dinate officer—Sentence reduced to 1 year R. I. AIR 
1955 N U C (Madh B) 4S61. 

-S. 161—Offences mentioned in S. 5(1) of Preven¬ 
tion of Corruption Act are same as that in S 161, 
Penal Code — Separate sentences under S. 5 (2). of 
Prevention of Corruption Act and S. 161, Penal Code 
are not legal See Prevention of Corruption Act, (1947), 
S. 5 (l). 1960 Cri L J 92 : AIR 1960 Mad 27. 

-S. 161 — Mysore Prevention of Corruption Act 

(1948), 8. 5 (1) (d) — Sentence — Facts constituting 
ofleDce uDder both — Similar sentences of imprison¬ 
ment and fine under each — Sentences to run con¬ 
currently — Piopriety. 

Where the sentences awarded against the accused 
are two years' rigorous imprisonment and fine of 
Rs. 1000 for the offence under S. 101, Penal Code, 
and a similar sentence for the offence under S 5 (1) 
(d) of Prevention of Corruption Act, the direction 
that these are to run concurrently cannot relieve the 
accused of the liability for payment of the fine in 
each case. But when the act constituting the offence 
and facts relating to it are the same for the purpose of 
conviction under both the sections, a double sentence 
of fine is not proper. 

Held, on facts that as regards the sentence of im¬ 
prisonment though in view of the consideration that 
corruption was a grave and growing evil to be nipped 
in the bud and when a case was made out against a 
person holding a responsible position in service, the 
sentence should be deterrent, the ccnsequences of the 
conviction on his career at the late stpge of his life 


could not be overlooked. (Period of rigorous im¬ 
prisonment was limited for each offence to six months, 
sentences to run concurrently. Sentence of fine of 
Rs. 1000 with respect to offence under S. Ill, Penal 
Code, alone was maintained,) 1952 Cri L 1 919 : 32 
Mys L J l : ILR (1952) Mys 151 : A I R 1952 Mys 42 
(47) (Pt E) (Pr 11) (DB). 

-Ss. 161, 107, 116—Abetment—Sentence. 

If an offer of bribe is made on the invitation of a 
public servant such offer would still be “intentional 
aid" which^is one of the ingredients of abetment 
under S. 107. There seems to be no justification for 
treating the abettor leniently; such an offender should 
be granted a substantive ounishment. See Penal 
Code (45 of 1860), S. 107. 1952 Cri L J 941 : A 1 R 
1952 Orissa 180 (DB). 

-—S. 161—Sentence — Clerk taking bribe of Rs. 5— 
Sentence of three months reduced to period already 
undergone. A I R 1955 NUC (Pat) 1030. 

-S. 161—Sentence -Considerations. 

A corrupt official is a menace to the society and, 
fir from helping in the proper functioning of the 
Government and implementing of the laws, brings 
the Government and the society at large into disre¬ 
pute. It is through the agency of the public servants 
that the policy of the Legislature as well as of the 
Government is implemented. It is through the public 
servants that crimes are detected and offenders are 
brought to book. It is through strictly honest and 
incorruptible public servants that the welfare of the 
society can be ensured. It such public servants are 
open to corruption and caerce the public into paving 
them illegal gratification the whole structure of the 
society would be upset and the policy of the Gov¬ 
ernment and of the Legislature, howsoever beneficial 
it may be, would gravely suffer. A public servant 
therefore once he is found to be guilty of accepting 
or obtaining illegal gratification, deserves no soft 
corner or indulgence from the Courts of law. 1958 
Raj L W 598. 

-Ss. 161 and 116 — Sentence. 

Offences of bribery or abetment of bribery rarelv 
come to light and where such an oflence is proved 
beyond all reasonable doubt, the perpetrators thereof 
must be visited with deterrent punishment. An asses- 
see who offers bribe to an Income-tax Officer to 
induce him to tax him leniently is not entitled to any 
lenient consideration. 1958 Raj L W 561 : 1957 Cri 
L J 96 s ILR (1957) 7 Raj 111 : AIR 1957 Raj 1 (5) 
(Pt C) (Pr 17). 

-S. 161 — Sentence—Naib Tahsildar taking bribe 

of Rs. 200 — Sentence of Rs 1000 held inadequate 
— Loss of service and other benefits held no consi¬ 
deration — Substantial sentence of imprisonment 
should be awarded. AIR 1955 NUC (Raj) 1192. 

-S. 161 — Sentence — Same act constituting of¬ 
fence under S. 161, Indian Penal Code, and S. 5 (2), 
Prevention of Corruption Act, 1949 — Separate sen¬ 
tence under each section — Validity. 

Under S. 20 of the Saurashtra Acts (Interpretation) 
Act, 1952, which is on the same lines as S. 20 of the 
General Clauses Act, the offender is not to be punish¬ 
ed twice for the same offence. Separate sentences for 
the conviction under S 101 of the Code, and S 5 (2) 
of the Prevention of Corruption Act, are therefore, 
illegal since there is only one act, which constitutes 
an offence under Iwo enactments — See General 
Clauses Act (1897), S. 20. 1954 Cri L J 1466 : AIR 
1954 Sau 121 (DB). 

-S. 161 - Sentence - Fine of Rs. 200 for taking 

illegal gratification of Rs. 300 is ridiculous—See Pre¬ 
vention of Corruption Act (1947), S. 5(2). 1954 Cri 
L J 688 : AIR 1954 Sau 62 (DB). 
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__$ 161 — Bribery case — Delay in investigation 

and filing charge-sheet - Effect — Delay on part of 
Police deprecated — Sentence reduced — 5ee 
Criminal P. C (IS9S), $. 173. 1960 Cri L J 404 : AIR 
1960 Tripura 8. 

13. Abetment. 

•-S. 161 — Accused serving in the very office 

where appointment is to he made and accepting 
money for such appointment — Charge against ac¬ 
cused in such case need not refer to other public 
servant with whom service would be rendered. 

Where the charge against the accused is under 
that part of S. 181. which refers to accepting of 
gratification for rendering any service or disservice 
to a person with any public servant, the charge 
should specify the other public servant who is to be 
approached for rendering service or disservice. At the 
same time even if the other public servant is not 
specified in the charge, the trial would not be bad. 
Where the other public servant is not specified in the 
charge that would only mean that there is defect in 
the charge and such a defect would be curable under 
S. 537 of the Criminal P. C., unless such error or 
omission or irregularity or misdirection has in fact 
occasioned a failure of justice. Where, besides the 
omission to indicate the other public servant in the 
charge there is nothing in the complaint, in the 
charge-sheet submitted by the police and in the evi- 
deoce to show who was the other public servant with 
whom service or disservice would be rendered by the 
ac:used one of the main ingredient of S. 181 is not 
proved. Where, however, a person is a public servant 
in the very office where the appointment of the per¬ 
son giving bribe is to be made and takes money in 
order to get the appointment made there is no further 
question of the charge or evidence indicating who 
was the other public servant with whom the service 
would be rendered. It is not necessary to show whe. 
ther there was any other public servant who was to 
be approached where the public servant taking the 
money is himself in the very office by which the 
appointment would be made In such a case the 
person would be taking money for himself or for any 
other person in his office in order to do any official 
act or get it done. It is enough if it is shown that 
money was paid to a public servant in a particular 
department by which an order would be made and if 
it was taken for doing any official act in that depart- 
™ eDt ; AIR 1959 S C 847, D.sting. 1964 Mad W N 
12 r (1964) 4 5 C R 299 : 1964 (l> Cri L J 432 : 1964 
SC D 228 : 1964 Mad L j (Cri) 404 : (1964) 2 S C J 

8 “ 244 ; c 1963) 2 S C W K 464 : AIH 

1964 S C 492 (494. 49 S) (Pt A) (Prs 5. 6). 

S. 161 — Applicability and scope — Wrong 
conviction under 5. 165, Indian Penal Code, for 
offence committed in 1948—Appellate Court's power 
to alter fmding-Convictioo under S. 161 read with 
169, Iadian Penal Code — Legality. 

Where the alleged offence of offering bribe has 
been committed in the year 1948, the accused cannot 
be convicted under S. 165-A. However the accused 

7^ 0n c vic ,™ ° f ? , th ? sa “ e facts under S. 101 
ead with S. 109. If it is otherwise permissible, it 

° Pe 5 i?- the High 9° urt in exercise of its 
appellate jurisdiction under S. 423, Criminal P C, 

to alter the finding as to the accused's liability from 
i under ^ d f- A to that under S. 181/109, 

.“I See Crimin al P. C (1898), 
5. 4.3 {1) (b). 1957 Cri L J 695 : AIR 1957 All 388 .* 

[Reversed on another point in AIR I960 S C 409.] 
-Ss. 161 and 116 — Receiving bribe on behalf of 

C ‘ 238, 237, 

Sub inSS!? C0 J? stab,e ^cejves bribe on behalf of a 
5>ub.Inspector the constable is not guilty under 
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S. 181 but is guilty under S. 1«1 iread'with S 110, 
Penal Code—See Peoal Code 14? of lScuj, S. 118. 51 
Cri L J 1073 : AIR 1950 All 412. 

-Ss. 161 165 (A) and 110-Person offering bribe 

can only be prosecuted under S. 165-A and not 
under S. 161 read with S 116 — (Interpretation of 
Statutes — Repeal of easier by later) — See Penal 
Code (I860), S. 165-A. 1936 Cri L J 249 : A I R 19o6 
Manipur 9. 

-Ss. 161 and 116-Abetment — Person accepting 

bribe acting as agent of public servant — Offence. 

Where a person acted only as an agent of a public 
servant in accepting a bribe and the amount paid was 
also meant for the latter and the favour that was to 
be done to the complainant in lieu of the remunera¬ 
tion was to be done by the public servant himself in 
the exercise of his official functions: 

Held, that the person could only be charged for 
abetment under S. 116 and not under S. 161, Penal 
Code. (’51) 3 Pepsu L R 652. 


-Ss. 161 and 165-A — Essentials of offences — 

Merc offer to pay money. 

The mere fact of the accused asking the Magistrate 
to take something from him and make an order in 
his favour was sufficient to constitute an offence of 
attempt to pay bribe to the Magistrate. It was not 
necessary that the accused should have placed the 
cash which he wanted to pay to the Magistrate before 
the latter. It was enough that the accused had money 
in his pocket and after requesting the Magistrate to 
take something from him for miking a favourable 
order, he put his hand in hi> pocket to takeout his 
money bag which was not empty and contained a 
sum. AIR 1925 Pat 43; AIR 1927 Mad 1011 and 53 
M L J 723, Rel. on. 1955 Cri L ] 992 i 1956 Raj L W 
173 : [LR (1955) 5 Raj 497 : AIR 1955 Raj 10S (111) 
(Pt B) (Pr 12). 

-Ss. 161 and 165-A — Accused paying illegal 

gratification to Food Inspector for giving certificates 
in respect of ration cards — Accused charged under 
S. 165-A with having abeted Food Inspector in com¬ 
mission of offence under S. if 1 even though the said 
offence under S. 181 was not committed—Held, that 
question whether ration cards were true or false had 
nothing to do with the case—See Penal Code (L80O), 
S. 185.A. 1961 (l) Cri L J 437 : AIR 1961 Tripura 8. 

14. Evidence. 

(A) Evidence of trap witness, 

—Magistrate as trap witness. 

—Evidence of Police Officer laying trap. 
—Laying of trap-Desirabilit>. 

(B) Evidence of bribe giver. 

(C) Recovery of currency notes and marked 
coios from accused. 

(D) Presumption under S. 4, Prevention of 
Corruption Act, 

(E) Accused as defence witness. 

14. Evidence. 

7 Ev i3 ence r- (Evidence Act (1872), 
5. lod)—When could not be impeached as that of 
partisan witnesses. 

the wi ‘“esses came on the scene after the 

1 u “L M! ,. I>r,ctlcaU » overand a stage had been 
reached when it was necessary to compare the 

t n hTbfld r r S onm he f fi? t#s whic £ had been recovered from 
25“t?, 01E , tlbe ac =us6d with the numbers of the 

o fl l«,^ h L C -K had u been L handed over t0 the Person who 
gave the bribe when the raid was being organised and 

a ?i hat stage , lh . al the y figured in the transaction 
their evidence certainly could not be impeached as that 
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of partisan witnesses. Shiu Bahadur Singh v. State of 
Vindh Pradesh. 195-1 S C J 362 : 1934 Cri L J 910 i 

1954 S C A 1316 : 1934 SCR 109S s A I R 1954 S C 
322 (327) (PtH)(Pr 12). 

-Ss. 161. 116 — Criminal Procedure Code (1S9S), 

Ss. 162, 172 — Prosecution for offence under S. 161 
read with S. 116, Penal Code—Prosecution story 
altogether unnatural and illogical—Copies of state¬ 
ments of witnesses recorded by police duriDg investi¬ 
gation not supplied even though requested by accused 
—Recovery of currency notes not mentioned in general 
Diary—Accused given benefit of doubt and acquitted. 
51 Cri L J 1301 : AIR 1950 Ajmer 44 (45) (Pr 3). 

——S. 161 -Trap arranged to detect bribery—Different 
kinds oi traps explained. 1958 Cri L j 5S6 : AIR 

1955 All 334 (DB). 

—-Ss. 161, 34—Common intention to obtain bribe — 
Evidence. 

Common intention wiihin the meaning of S. 34 
implies a pre-arranged plan, and to convict the 
accused of an offence applying this section, it should 
be proved that the criminal act was done in concert 
pursuant to the prearranged plan. It was difficult, if 
not impossible, to procure direct evidence to prove 
the intention of an individual and in most cases 
intention had to be inferred from his act or conduct 
or other relevant circumstances of the *case, See 
Penal Code (I860), S.34. 1956 Cri L J 585: AIR 1956 
Bom 2S7 (DB). 

-Ss. 161, 34 — Evidence — (Evidence Act (1872). 

Ss. 6, 14). 

Where the two accused were being prosecuted 
under S. 161 read with S. 34, Penal Code, for receiving 
illegal gratification on 19-11-1954, if the prosecution 
contended that on 21st October both the accused 
together went to the society when accused 2 made a 
demand for money on behalf of both of them, if they 
further contended that on the 24th October both the 
accused went again to the Society premises for the 
saare purpose and if, according to the prosecutian, cn 
13-11-1954 both the accused repeated their visit to 
the Society premises for the same purpose, it could 
not be said that the evidence which the prosecution 
led in respect of the incidents of 21st October 24th 
October and 13th November was inadmissible. It 
would be admissible on the point of common inten¬ 
tion. 58 Bom L R 90 : 1956 Cri L J 585: ILR (1956) 
Bom 343 : AIR 1956 Bom 287 (29S) (Pt I) (Pr 21) 
(DB). 

-S. 161—Prevention of Corruption Act (1947), S. 4 

—It is unnatural to expect that the accused would 
demand a bribe in the presence of a person about 
whom he was not sure. See Prevention of Corruption 
Act (1947). S. 4. 1956 Cri L J 227 : A I R 1956 Madh 
Bha 51. 

-S. 161—Evidence of previous acts af taking 

bribes—Relevancy. 

It would not be correct to say that the evidence 
relating to the previous incidents either formed the 
foundation for the subsequent incident a question or 
would be relevant for showing that the taking of 
the bribe in question had developed through various 
stages. Nor would it be correct to take the view that 
the evidence in regard to the previous bribes is in the 
nature of introductory evidence forming a back¬ 
ground to the later incident which alone is the 
subject-matter of the charge. Evidence in regard to 
previous incident not mentioned in the charge, has 
the danger of creating prejudice against the accused, 
while it is no proof of the particular offence which is 
the subject-matter of the charge. AIR 1957 S C 458, 
Foil. 38 Mys L J 265 :1962 Mad L J (Cri) 222 : ILR 
(1960) Mys 26 : 1960 Cri L J 934 : A I R 1960 Mys 
111 (116) (Pt A) (Pr 4) (DB). 


—S. 161—Evidence — It is not necessary that there 
should be the evidence of independent eye-witnesses 
to the taking of the bribe. It is sufficient even though 
it is merely circumstantial evidence of connection of 
the person taking bribe with the crime. AIR 1958 S C 
500, Rel. on. 38 Mys L J 265 : 1962 Mad L J (Cri) 
222: ILR (1960) M> s 526: I960 Cri LJ 934 : AIR 1960 
Mys 111 (130) (Pt J) (Pr 11) (DB). 

-S. 161—Prosecution witnesses deposing to events 

prior to the arrest of accused for accepting bribe— 
Evidence cannot be rejected on the ground that it 
consisted of statements made in the course of investi¬ 
gation. See Criminal P. C. (1898), S. 162. 1965 (2) 
Cri L J S46 : (1964) 66 Pun L R 877. 

—S. 161—Evidence — Suspicion against accused — 
Benefit of doubt should be given—(Evidence Act 
(1872), Ss. 101-103). AIR 1955 NUC (Raj) 1192. 

—S. 161—Burden of proof—Prosecution alleging 
specific agreement to take bribe on a particular date 
—It must :prove whole case — Falsity of defence 
cannot discharge its burden — (Evidence Act (1872), 
Ss. 101 to 103i. AIR 1955 NUC (Sau) 4361 (DB). 

14 (A). Evidence of trap witness. 

•-S. 161—Proof—Evidence of police witnesses — 

Corroboration—Necessity and extent of. 

It does not seem to be the law that if the money 
given as bribe is provided by a particular police officer 
then the evidence of all the witnesses becomes evi¬ 
dence of accomplices and must be looked at with 
suspicion. As regirds corroboration of accomplice 
witnesses it is not necessary that there should be 
independent corroboration of every material circum¬ 
stance. There should be some additional evidence 
rendering it nore probable. [The corroboration need 
not be direct evidence, See Evidence Act (1872), 
S. 133. 1966 Cri L J 1380 : AIR 1960 S C 961. 

-S. 161—Proof—Persons participating in trap— 

Evidence of—Weight of—Corroboration. 

It is difficult to lay down what evidence should be 
or could be regarded as corroboration. Its nature and 
extent will always vary with the facts and circum¬ 
stances of each case and no hard and fast rule can be 
laid down. See Evidence Act (1872), S. 133. 1957 All 
W R (H C) 167. 

-S. 161—Motive for acceptance of money — Evi¬ 
dence of person participaliog in trap—Valueoljmotive 
—When inferred—(Evidence Act (1872), S. 133). 

A person who lends himself to be a tool in the 
hands of the police in a trap may evidently be re¬ 
garded as a partisan witness and to that extent his 
evidence requires corrobDration. But if from the re¬ 
cord it appears that the payment of the amount by 
such person could not on any other reasonable hypo¬ 
thesis be in satisfaction of some liability of his to 
the accused, an inference would inevitably arise 
that the amount was paid to the accused by way 
of bribe. 61 Bom L R 837 : 1959 Cri L J 1421: AIR 

1959 Bom 543 (546) (Pt A) (Pr 11) (DB). 

-S. 161 — Evidence — Complainant's evidence — 

Corroboration—Necessity. 

In a bribery case under S. 161, Penal Code, started 
against the accused as a result of trap set up against 
him at the instance of the complainant, the compla. 
inant himself is a partisan witness and it is not safe 
to rely upon his uncorroborated evidence. ILR (l“w 
Bom 243 : 60 Bom L R 811 : 1959 Cri L J 34 : AIR 
1959 Bom 30 (31) (Pt B) (Pr 4) (DB). 

[Overruled on another point in AIR 1960 S C 548.) 

-5. 161 - Evidence Act (1872), S. 5-Credibility 

of witness—Partisan witness — Panch taking part in 
laying trap in bribery cases. 


137 


PENAL CODE (1860), S. 161, Note 14 (A) 


It cannot be said that the evidence of every patch 
witness who takes part in the laying of a trap in cases 
of bribery can be regarded as evidence of partisan 
witness. See Evidence Act (1872), S. 5. 1056 Cri L J 
725 : AIR 1956 Bom 426 (DB). 

—S. 161 —Evidence-Decoy witness—Evidence of 
person giving information to police for trapping ac¬ 
cused- Value of — Corroboration—Comparison with 
accomplice evidence—(Evidence Act (1872), S. 133). 

Where the accused (public servants) compelled a 
society, though A,-a member of the managing com¬ 
mittee of the Society to pay a bribe to them on the 
threat of adverse report and the accused are trapped 
by the police with the help of A who gives informa¬ 
tion to the police, and who gives marked currency 
notes to the accused, A is not an accomplice. He was 
a partisan witness. His evidence would, therefore, 
not be tainted evidence, but it would be interested 
evidence which would require independent corrobo¬ 
ration before acceptance. 

It is not tainted evidence in the sense that it is not 
evidence of a person who had tarnished his hands by 
the commission of an offence. Not being tainted evi¬ 
dence, it would not suffer from a disability of being 
unworthy of acceptance without independent corro¬ 
boration, But being interested evidence, caution 
requires that there should be conoboration from an 
independent source before its acceptance. To con¬ 
vict an accused on the tainted evidence of an accom¬ 
plice is not illegal, but it is imprudent. To convict 
an accused upon the partisan evidence of a person 
at whose instance a trap is laid by the police is 
neither illegal nor imprudent, but inadvisable. The 
degree of corroboration, however, in the case of 
tainted evidence of an accomplice would be higher 
than that in the case of a partisan witness. There 
can be no rigid rule as to what degree of corrobora¬ 
tion would be necessary for partisan evidence before 
it could be accepted. The degree of corroboration 
requisite in each case would depend on its own facts. 
1964 S C J 362, Rel. on. 58 Bom L R 90: 1956 
CrLJ5S5i ILR (1956) Bom 343 i AIR 1956 Bom 
287 (293) (Pt B) (Pr 8) (DB). 

—S. 161—Evidence — Panch witness—Evidentiary 
value-Corroboration—(Evidence Act (1872), S. 133) 
-(Cr. P. C. (1893), Ss. 103,165), 

Merely because the police take the panchas with 
themselves before the raid the panchas do not become 
members of the raiding party and cannot be looked 
upon as partisan witnesses. They are independent 
witnesses and their evidence is good evidence and 
requires no corroboration before acceptance. The 
police take the panchas with themselves so that they 
should watch what happens. Toe law of the land 
requires that certain things should be done by the 
police in the presence of independent, respectable 
persons so that the presence of the said persons mav 
put the particular transaction beyond the pale of 
suspicion. In these circumstances, to construe the 
conduct of independent and respectable people, who 
accompany the police at the asking of the police to 
serve as panches, as being the conduct of partisan 
persons would be grossly unfair to these people. 58 

AIR (1956) P Bo P 343: 

AIR 1950 Bom 2$7 (294) (Pt C) (Prs 9, 10) (DB). 

-S. 161— Proof— Trap, witness — Whether accom- 

ni!.. 0 .cf r par,lsan witness - Corroboration — When 
necessary* 

A person who is not a willing party to giving of 
pp be an< |, who is only actuated by the motived t?ap- 
fhe 8 Snt r 0 Ca f ^Q ot b e regarded as an accomplice, but 

T 0 of such a witness is of a partisan 
witness who was out to entrap another. 

* he evi dence of an interested 
witness, the Court finds it safe to accept such evi. 


dence, then independent corroboration is not neces¬ 
sary. The evidence of a partisan witness, which is 
unsatisfactory, cannot, however.be relied upon tor 
implicating an accused person without ^independent 
corroboration. See Evidence Act (IS72), S. i:o. 
(1961) 1 Cr L J 50 : AIR 1961 Guj 1 (DB). 

-S 161 — Applicability — Person paying bribe- 

under compulsion and with a view to assist detection 
of crime-Liability of— If abettor or accomplice. 

A person who pays bribe to the accused, not volun¬ 
tarily but as a result of demand from the accused, 
and merely with a view to render necessary assis¬ 
tance in the detection of the crime cannot be sai i to 
be an accomplice in the commission of the offence 
under S. 161 because he has not the mens reu that 
he is paying the amount to secure a favour from the- 
accused. It cannot be said that he aided or abated 
the offence of illegal gratification by the accused. See 
Evidence Act(1872), S. 133. 1957 Cri L J 1127 : AIR 
1957 Kerala 134 (DB). 

-S. 161—Evidence—Decoy witness-There should 

be independent corroboration of his statement. See 
Prevention of Corruption Act (1947), S. 5 (2). AIR 
1955 NUC (Madh B) 30 44. 

-S. 161—Trap case—Evidence—Corroboration — 

Distinction between legitimate and illegitimate trap 
—Evidence Act (1872). S. 133. 

There are two kinds of tiaps a legitimate trap 
where the offense has already been born and is in its 
course, and an illegitimate trap, where the offence 
has not yet been born and a temptation is offered to 
see whether an offence would be committed, succum¬ 
bing to it, or not. Thus, where the bribe has already 
been demanded from a man, and the man goes out 
offering to bring the money, but goes to the police 
and the Magistrate and brings them lo witness* the 
payment, it will be a legitimate trap, wholly laudable 
and admirable, and adopted in every civilized coun¬ 
try without the least criticism by and honest man. 

But where a man has not demanded a bribe and he 
is only suspected to be in the habit of taking bribes, 
and he is tempted with a bribe, just to t see whether 
he would accept it or not and to trap him, it he 
accepts it, it will be an illegitimate trap and, unless 
authorised by an Act of Parliament it will be an 
offence on the part of the persons taking part in the 
* ra P l V ^° “accomplices” whose evidence 

will have to be corroborated by untainted evidence to 
a smaller or larger extent as the case may be before a 
conviction can be had under a rule of Court which 
has ripened almost into a rule of law. But, in the case 
of a legitimate trap, 'the officers taking part in the 
trap, and the witnesses to the trap would in no sense 
be ‘ accomplices”, and their evidence will not require 
under the law to be corroborated as a condition 
precedent for conviction though the usual rule of 
prudence will require the evidence to be scrutinised 
carefully and accepted as true before a conviction 
Can i M VVN 831; AIR 1918 Mad 738 

w V Ln 72 ; n Ref - 1952 Mad W N Cr 45 : 
1952 Mad W N 220 : 1952-2 Mad L J 11 : 1952 Cri 
L J 1245 : AIR 1952 Mad 501 (Pt A) (Pr 0). 

- S. 161 - Evidence Act (1872), S. 133 - Spv wit- 

nesses are not accomplices - Their evidence however 
requ.res corroboration. See Evidence Act (1372), 
o. 133. AIR 1952 Mys 42 (DB), 

77iJ ( i l ~ E ,r de ? Ce ~ Tr3p witness-Corroboration 

AIR 1955 n7i C V (Or°S«f39:8. 872> ’ "> d 133 »' 

miu r? f b \ ih ?Y is °, ne which can easily be 
e ? A‘*t , L y I ? ade ’ and however difficult 
t may be to establish by direct evidence the commis- 
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sion of the oitence of bribery, it would not relieve the 
prosecution of the burden of establishing it beyond 
all reasonable doubt. If after everything that can 
legitimately be considered has been civen its due 
weight, room still exists for taking the view that 
however strong the suspicion raised against the ac¬ 
cused, every reasonable possibility of innocence has 
not been excluded, he is entitled to acquittal. ILR 
(1932) Cut 364:1952 Cri L J 1393 : A I R 1952 
Orissa 267 (270) (Pt B) (Pr 5) (DB). 

-S. 161—Proof—Intention—Trap witness-Use of 

marked currency notes. 

Mere offer of money or illegal gratification to a 
public servant would not amount to an offence of 
abetment of bribery unless that offer is made *as a 
reward for showing that person some favour in the 
exercise of the official functions of the public ser¬ 
vant*. This is to say, there must be the necessary 
criminal intention on the part of the offerer. In the 
case of a trap witness engaged for the purpose of 
decoying a public official by offering him marked 
currency notes this essential criminal intention is 
wanting. ILR (1952) Cut 364 s 1952 Cri L J 1393 : 
AIR 1952 Orissa 267 (272,275,276,277) (PtC) (Prs 7, 
19, 22. 23) (DB). 

—I—S. 161 — Evidence — Tainted evidence of decoy 
witnesses—Necessity of independent corroboration— 
Evidence Act (1872), S. 114. 

There should be some independent evidence, either 
direct or circumstantial to prove the guilt. AIR 1951 
Orissa 281 (283) (Pt B) (Prs 7, 8) (DB). 

——S. 101 — Evidence Act (1872). S. 133 — Accom¬ 
plice and decoy witness — (Criminal P. C. (1898), 
•S. 337). 

A distinction has to be drawn between an accomp¬ 
lice and a decoy witness, the former being a person 
who joins another with the intention of aiding the 
commission of an offence and the latter who is instru¬ 
mental in provoking the commission of the offence 
with the object of discovering the ollence and detect¬ 
ing the ollender. An accomplice is an associate in 
the crime. Mere aiding in the detection of the crime 
by becoming an instrument of detection without any 
intention to commit the crime aod without any in¬ 
tention to make gain out of the perpetration of the 
crime cannot mike the person so aiding -an associate 
in crime. See Evidence Act (1872). S. 133. 1953 Cri 
L J 986 : AIR 1953 Pepsu 82 (DB). 

-S. 161 —Evidence — Uncorroborated evidence of 

decoy witness — (Evidence Act (1872), S. 133) — 
(Criminal P.C. (1898), S. 337). 

In cases of illegal gratification the uncorroborated 
evidence of a decoy witness can form the basis of a 
valid conviction provided it can warrant the safe and 
unhesitating conclusion that what it divulges is true, 
convincing and credible. The rule of caution which 
has become a recognised rule of law that it is unsafe 
to convict a person on the uncorroborated evidence 
cf an accomplice does not equally apply where the 
witness is simply a decoy witness. 38 Cal 90, Foil. 
1953 Cri L J 986 :1 L R (1952) Patiala 512 : A I R 
1953 Pepsu 82 (84) (Pt C) (Pr 4) (DB). 

-S. 161—Evidence—Decoy witness—Evidence of 

—Need for corroboration. 

Every case of bribery in which decoys are used 
must be decided on its own peculiar facts, and it is 
not necessary that there should be independent cor¬ 
roboration of the decoy witness that the monev was 
received by the accused person for an illegal pur- 
.pose. Informers, that is, persons who have joined, or 
• even provoked, the crime as police spies have not 
been regarded as accomplices and the rule requiring 
the corroboration of accomplices does not apply to 
•this class of accomplices. 5 (A I) Cr D 485 : 1951 All 


W R (Supp) 87 : 52 Cri L J 944 : AIR 1951 Punj 424 
(425) (Pt A) (Pr 7). 

Magistrate as trap witness. 

®-S. 161—Evidence. 

The Magistrates should not be employed by the 
police as witnesses of police (raps The independence 
of the judiciary is a priceless treasure to be cherished 
and safe- guarded at all costs against predatory activi¬ 
ties of this character and it is of essence that public 
confidence in the independence of the judiciary 
should not be undermined by any such tactics ad- 
opted by the executive authorities. A I R 1930 P C 
252(2). Rel. on.; A I R 1951 Cal 524, Approved. Shiv 
Bahadur Singh v. State of V. P. (1954) SCR 1098 : 
(1954) S C J 362 : 1954 Cri L J 910 : 195i S C A 
1316 : A I R 195a S C322 (335) (Pt F) (Pr 28). 

-S. 161—Evidence—Trap by S. D M. — S. D M. 

signing notes to be offered as bribe—Money not sup¬ 
plied by S. D. M. or by police — S. D. M. present at 
time of payment — Evidence of S D M. held could 
not be discarded. A I R 1955 NUC (All) 3570. 

-S. 161—Evidence — Use of Magistrate for police 

trap-Effect on their evidence. 

There can be no doubt that it is highly improper to 
make use of magistrates as witnesses in laying police 
traps for the detection of the offences of taking illegal 
gratification. 

But, however profound their disapprobation be 
with regard to this practice, it is difficult for the 
Courts to shut their eyes to the materials which might 
appear before them in particular cases. Courts caa- 
not decide cases except on the basis of a careful 
weighing of such evidence as is placed before them. 
AIR 1954 Madh B 101, Rel. on. 1955 Cii L J 246; 
A I R 1955 All 75 (77, 78) (Prs 9, 10, 11). 

-S. 161-Evidence-Trap laid by Magistrate with¬ 
out reference to police — Statement ot Magistrate, is 
admissible. (Evidence Act (1872), S. 133). AIR 1955 
NUC (Him Fra) 3679. 

——S. 161 — Practice — Magistrate accompanying 
raiding parties. 

The advisability of Magistrate being deputed to ac¬ 
company raiding parties conducted by the police is 
questioned and disapproved. A I R 1951 Cal 524, 
Approved. Madh B L J 1^54 (H C B) 474 : 1954 
Cri L J 966 : A I R 1954 Madh B 101 (110) (Pt G) 
(Pr 81). 

-S. 161—Practice—Practice of sending Magistrates 

under disguise to witness traps laid bv police regard¬ 
ing acceptance of bribe and the like disapproved. 
A I R 1955 NUC (Mad) 3258 (DB). 

-S. 161 — Prevention of Corruption Act (1947), 

S. 5—Testimony of executive Magistrate participating 
in a trap in bribery ca<e — It cannot be ignored since 
separation of judicial magistrates from executive 
magistrates—Observations in A I R 1954 S C 322 do 
not apply to executive magistrates. See Prevention of 
Corruption Act (1947), S. 5. 1955 Cri L J 1387 : AIR 
1955 Pepsu 156. 

Evidence of Police Officer laying trap. 

-S. 161 - Evidence Act (1872), S. 133 - Police 

officer laying trap and receiving gratification — No 
intention of taking bribe but to bring to book person 
offering gratification—Police Officer is not accomplice 
- (Criminal P. C. (1898), S. 337) See Evidence Act 
(1872), S. 133. (’52) 54 Bom L R 153 : 1952 Cri L J 
1572 : 21 Bom Cri Cas 310 : ILR (1952) Bom 900 : 
A I R 1952 Bom 435 (DB). 

Laying of trap—Desirability. 

•-S. 191 —Acceptance of bribe—Of fence —(Pre¬ 

vention of Corruption Act (1947), S. 5). 
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Whatever the criminal tendencies of a man may 
be, he has a right to expect that he will not be deli¬ 
berately tempted beyond the powers of his I rail 
endurance and provoked into breaking the law; and 
more particularly by those who are the guardians 
and keepers of the law. However regrettable the 
necessity of employing agents provocateurs may be it 
is one thing to tempt a suspected offender to over 
actioo when he is doiDg all he can to commit a crime 
and has every intention of carrying through his 
nefarious purpose from <tart to finish, and quite an¬ 
other to egg him on to do that which it has been 
finally and firmly decided shall not be done. 

Held, that this was not a case of laying a trap in 
the u^ual way, for a man who was demanding a bribe 
but of deliberately tempting a man to his own un¬ 
doing after his suggestion about breaking ‘the law 
had been final!y;and conclusively rejected with con¬ 
siderable emphasis and decision: AIR 195*4 S C 322, 
Rel. on. Racnjanam SiDgh v. State of Bihar, 1956 Cri 
L J 125-1: AIR 1956 S C 643 (651) (Pt C> (Pr 37). 

• —S. 161—Evidence. 

ft may be that the detection corruption may some¬ 
times call for the laying of traps, but there is no 
justification for the police authorities to bring about 
the taking of a bribe by supplying the bribe money to 
the bribe giver where he has neither got it nor has 
the capacity to find it for himself. II is the duty of 
the police authorities to prevent crimes ;being com¬ 
mitted. It is no part of their business to provide the 
instruments oi the offence. Shiv Bahadur Singh v. 
State of V. P., 1954 SCR 1098 : 1954 S C I 362 ! 
19o4 Cr L J 910 t 1954 S C A 1316 : AIR 1954 S C 
322 (334) (Pt E) (Pr 27). 

—-S. 161—Conviction — :De!ay in trapping accused 
Effect. 

The fact that nothing is done for a long time (here, 
two months) between the alleged oiler to bribe and 
u a °u Ua trapping of the accused do*>s not suggest 
that the story 3s false. The police authorities have 
perforce to wait until the accused make a further 
move in the matter. It is not reasonable to suggest 
that the police authorities should go out of their way 
and actively invite bribes in order to trap the accused. 
oSa iSS P ha ° a PP a v. State of Bombay. (1953) S C J 
r i l ?SL S ? A 085 : < l953 > 1 M U 615: 1953 
Vr'U 902 ’ 55 Bora L R 513:55 Punj L R 307 : 
AIR 19o3 S C 179 (181) (p t A) (Pr 4). 

—S. 161 - Evidence Act (1872), S. 133 - Decoy 
witness Practice of supplying decoy witness with 
vjoverament money for bringing about the comple- 
deprecated. See Evidence Act (1872), 

S. 133. 1956 Cri LJ 227: AIR 1956 Madh Bha 51. 

S. 161—Procedure — Laying of trap—Propriety. 

An offence had already been born where demand 
had already been made by the accused for the pay¬ 
ment of bribe to him for hushing up the matter of 
the alleged abduction of one Lakhi against one 
Nandlal. 

S ap laid a legitimate trap. AIR 
1954 S C 321, Foil. 1958 Raj L W 596. 

14 (B), Evidence of bribe giver. 

• —S. 161—Evidence. 

W itnesses not willing party to giving of bribe to 
accused but only actuated with the motive of trap¬ 
ping the accused—Their evidence cannot be treated 
as the evidence of accomplices - Their evidence is 
nevertheless the evidence of partisan witnesses who 
were out to entrap the accused-The evidence cannot 
De relied upon without independent corroboration. 

r* of witnesses who came on the 

““ Ju th V a ' d , was practically over, cannot be 
impeached as that of partisan witnesses. Shiv Bahadur 
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Singh v. State of V. P., 1954 SC I 362 *1954 Cr 
L ] 910 : 1954 : S C A 1^16 : I9a4 SCR 103S : AIR 
1954 SC 322 (327) (PI G) (Pr 11). 

-S. 161 - Evidence Act (1872), Ss. 133,114, 

Ulus. (b| — Accomplice, who is — Bribery cases 
Charge of conspiracy and bribery against railway 
servants in allotting wagons and hooking goods- 
Forwarding agents and commission agents paying 
bribes to secure advantage over others who did not 
pav — Wbethar accomplices — Evidence of such 

witnesses—Value of—Necessity, nature and extentj>t 

corroboration— (Prevention of Corruption Act(194 1 ), 

S. 5). . 

If the Forwarding Agents are treated 3S accom¬ 
plices, their evidence must receive independent 
corroboration in respect of the each of the accused 
persons from evidence which is not tainted before 
prudence will alio* it to be accepted — In such cir¬ 
cumstances the evidence of one Forwarding Agent 
will not be sulficient to corroborate the evidence of 
others, nor will complaints made by them earlier to 
the authorities be corroboration of the nature re¬ 
quired. See Evidence Act (1872), S. 133. 1956 Cri L J 
687 : AIR 1956 All 353. 

-S. 161—Evidence—Bribe — giver as trap witness 

—Independent corroboration, if necessary. 

All that is insisted on as a master *of prudenca is 
that before acting upon such evidence the Cour- 
must be satisfied that such evidence has been corro¬ 
borated in material particulars by other items of inde¬ 
pendent evidence. See Evidence Act (1872, S. 133. 
1957 Cri L J 1127 : AIR 1957 Kerala 134 (DB). 

—Ss. 161 and 109 - Evidence Act (1S72), S. 133- 
Agent for prosecution — Evidence of — Value of — 
Necessity of corroboration. 

The evidence of a spy or a decoy witness though 
admissible in evidence and may be acted upon the 
value to be attached to that evidence will depend 
upon the character of the person employed; where 
the spy or the Dolice officer goes beyond the limit of 
collecting evidence and instigates or solicits the 
commission of a crime, ho would bo guilty of abet¬ 
ment. The Courts should, therefore, as a matter of 
prudence, require corroboration of their evidence like 
that of an accomplice. See Evidence Act (1872) 
S. 133. AIR 1952?Orissa 267 (DB). 

-S. 161—Bribe giver whether accomplice — Evi¬ 
dence Act (1872), Ss 114,133. 

In the case of a bribe giver, he is an accomplice 
only when he gives it with the intention of gaining 
some undue official favour, but not one who gives it 
in order to aid the detection of crime. He has uot the 
necessary mens rea. AIR 1951 Orissa 297 (299) (Pt A) 
(Pr 12) (DB), ; 

® ^* 161—Evidence of decoy witness— Corrobora¬ 

tion. 

In a bribery case under S. 161, Penal Code, the 
evidence of the bribe giver or decoy witness is no 
better than that of an accomplice and requires cor¬ 
roboration that the money was received by the 
accused person for an illegal purpose. In any case, 
the evidence of such a witness should be carefully 
examined before it can form the basis of a conviction. 

N U C(Ba n i ) 8 1129 (l872> ' S ‘ 1H IHus ’ (b) ‘ AlR 1955 

—-S. 101—Evidence—Accomplice’s evidence-Rule 
of law and practice. 

. A P ers l ° n '. wbo 1* compelled by force of circura- 
?, ve a Dnbe j° ? P ub,lc s-rvant, stands on a 
SS 1 " as regards his credibility than a person 

wn b V>° Untarl,y ’ . and sb g bt corroboration 
^Sau L R U ] ffi 9 fl en R , lorender h * s evidence credible. 
? n* .v« Rel. on. See Evidence Act (1872) 
s. 113. AIR 1955 N u C (Sau) 955 (DB). ’ 
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-S. 161 - Evidence Act (1372), Ss. 114, 133 — 

Accomplice — Amount of corroboration — Bribery 
cases. 

A distinction must be drawn between a person who 
is threatened and becomes an accomplice and a per¬ 
son who volunturi’y takes part in the crime. In the 
former case the corroboration necessary to establish 
the credit of a person would be very much less than 
in the latter case. In bribery cases this factor be¬ 
comes of great importance by the very nature of the 
crime itself. When a person gives a bribe to a public 
servant with a view to induce him to abstain him 
from doing his duty and to the detriment of a third 
party, the bribe giver is equilly guilty with the bribe 
taker. His evidence would certainly require greater 
amount of corrobaration than in the case of person 
who is compelled by the force of circumstances to 
give bribe to a public servant to induce him to Jo 
just his plain duty which he refuses to do otherwise. 
See Evidence Act (1872), S. 114. 52 Cri L J 471 : 
AIR 1951 Sau 25 (DB). 

14 (C). Recovery of currency notes and marked 
coins from accused. 

• —S. 161—Evidence. 

Held, that the circumstance that on the numbers of 
the notes being tallied and his explanation in that 
behalf being asked for by the police authorities the 
accused was confused and could furnish no explana¬ 
tion in regard thereto also supported the conclusion 
that the accused was guilty of the offence under 
S. 161. Shiv Bahadur Singh v. State of V. P. (1954) 
SCR 1098 : 1954 S C J 362: 1954 Cr L ) 910 : 1954 
S C A 1316 : AIR 1954 S C 322 (334) (Pt J) (Pr 26). 

• -S. 161 — Offence — Proof — Recovery of 

mooey — Effect of — (Prevention of Corruption Act 
(1947), S. 5 (2)). 

The recovery of the currency notes from the per¬ 
son of the accused is an important link in proving 
the case in the prosecution for offence under S. 161, 
Penal Code and S. 5 (2), Prevention of Corruption 
Act and if the recovery becomes doubtful no convic¬ 
tion can be maintained. 1957 All L J 934 : 1957 All 
W B (H C) 874 : 1958 Cri L J 586 : AIR 1958 All 
334 (335) (Pt C) (Pr 7) (DB). 

-S. 1C1 — In a criminal trial the responsibility to 

prove a particular offence (e g. offence under S. 161 
Penal Code) is always on the prosecution, and the 
mere recovery of money does not exclude the possi¬ 
bility that the accused was an innocent recipient of 
the same. See Evidence Act (1872), Ss. 101 to 103. 
AIR 1955 NUC (All) 2726. 

——S. 161 — Burden of proof —Investigating agency 
using technique of anthracene powder for detection 
of bribery — What prosecution aas to prove. 

The prosecution must establish that the tests for 
detection of anthracene powder had been properly 
made and had yielded positive results. It is essential 
for the prosecution to prove that there was light blue 
emission of light under influence of ultra violet light 
It is not sulficient for the prosecution to prove that 
under the ultra violet light the witnesses saw sfains 
of white powder or even that under the ultra violet 
light they saw some sparkling or some shimmering. 
(1901) 1 Cri L J 50: AIR 1901 Guj 1 (DB). 

-S. 161 — Bribery —Proof of acceptance of cur¬ 
rency notes by accused — Use of Anthracene powder 
and ultra violet rays by police for detecting crime — 
Duty ot prosecution and nature of expeit evidence 
required. (I960) 1 Guj H C R 42 i (1960) 1 Guj L R 
138 : 1960 Cri L J 1207 : AIR 1960 Guj 7 (8) (Pr 1) 
(DB). 


-S. 161 — Evidence — Trap laid — Evidence of 

recovery of initialled currency notes — Credibility 
not challenged — Non-production of currency 
notes held amounted to negligence but Dot fatal — 
Production held at most would have amounted to 
corroborative evidence. AIR 1955 N U C (Madh B) 
4861. 

-S. 161 — Trap cases — Caution to be taken — 

Simply saying that currency notes were found 
somewhere in house of public servant cannot at¬ 
tribute possession to him — Courts have to be satis¬ 
fied that notes were put there by him or at his 
instance. See Prevention of Corruption Act (1947), 
S. 1 (d). 1962 M P L J (Notes) 211. 

-S. 161 — Evidence — The mere handing over the 

notes will rot adequately prove that they were paid as 
bribe — Prosecution either fails or succeeds accord¬ 
ing as it is proved that the notes were paid as bribe 
or not — Evidence Act (1872), S. 3 AIR 1951 Orissa 
297 (298) (Pt C) (Pr 7) (DB). 

14 (D). Presumption under S. 4, Prevention of 
Corruption Act. 

©-S. 161 — Accused shown to have accepted 

money which was not legal remuneration—Presump¬ 
tion can be raised — Rebuttal must be by explanation 
which must he true and not merely plausible — 
Presumption under S. 4 (1) and Evidence Act S. 114, 
distinction between — Whether presumption is 
rebutted is question of fact—Supreme Court will not 
interfere. See Prevention of Corruption Act (1947), 
S. 4 (1). AIR 1964 S C 575. 

0- S 161 read with Prevention of Corruption Act 

(2 of 1947), Ss. 5 (1) (d) and 5 (2)—Conviction and 
sentence under — Whether the presumption raised 
against the appellant could be held to have been 
rebutted by the explanation given by him inasmuch 
as it was both reasonable and probable — Evidence 
Act (1 of 1872), S. 114 — Presumption — Nature of. 

The plain meaning of S. 4(1) of the Prevention of 
Corruption Act (2 of 1947) undoubtedly requires the 
presumption to bo.raised whenever it is shown that 
the valuable thing has been received by the accused 
without anything more. In such a case the presump¬ 
tion arises not under S. 114 of the Evidence Act (I of 
1872), but under S. 4 (1) of the Prevention of Corrup¬ 
tion Act. Where as under S. 114 of the Evidence 
Act it is open to the Court to draw or not to draw 
presumption as to the existence of one fact from the 
proof of another fact and it is not obligatory upon 
the Court to draw such presumption, under S. 4(1) 
however, if a certain fact is proved, that is, where 
any gratification (other than legal remuneration) or 
any valuable thing is proved to have been received 
by an accused person the Court is required to draw 
a presumption that the person received that thing as 
a motive or reward such as is mentioned in S. 161 of 
the Penal Code (XLV of 1860). Therefore the Court 
has no choice in the matter: once it is established that 
the accused person has received a sum of money 
which was not due to him as a legal remuneration. 
The burden resting on the accused person in such a 
case would not be as light as it is where a presump¬ 
tion is raised under S. 114 of the Evidence Act. anl 
cannot be held to be discharged merely by reason ot 
the fact that the explanation offered bv the accused 
is reasonable and probable. The words ‘unless the 
contrary is proved* occurring in S. 4(1) of the Pre¬ 
vention of Corruption Act make it clear that the pre¬ 
sumption has to be rebutted by proof and uot by a 
bare explanation which is merely plausible. Dhan- 
vantrai Balwaotrai Desai v. State of Maharashtra- 
(1964) 1 S C J 133 : 1963 Mad W N 246 : (1963) 1 
Mys L J 66 : 1964 M L J (Cri) 65 : (1963) 1 S C V\ K 
178 : 1963 All W R (H C) 358 s 65 Bom L R 332 i 
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1963 AH Cri R 1S5 i (1963) 2 Lab L J 415: 1964 (1) 
Cri L J 437 : (1963) Supp 1 S C B 4$5 : AIR 1964 
S C 575 (578 to 580) (Prs 10, 12, 13). 

0 — Ss. 161 and 1G5—Presumption under — hen 
can be raised—Money paid need not be by way of bribe. 
See Prevention of Corruption Act (1947), S.4(l). 
I960 Cr L J 729 : AIR i960 S C 548. 

-S. 161—Criminal P. C. (16^3;, S. 423 - Statutory 

presumption of motive of payment ignored — Appeal 
from acquittal — Acquittal cannot stand—(Prevention 
of Corruption Act *1947), S. 4 (1). See Criminal P. C. 
(1898), S. 42*. 1959 CriLJ 1421 : AiR 1959 Bom 
543 (DB). 

-S. 161 — Prevention of Corruption Act (1947), 

S. 4 —Presumption of motive — Rebuttal of — ‘Proof 
to the contrary'—Extent of burden of proof on accus¬ 
ed— Evidence Act (1872), Ss. 101-103, 3)—(Criminal 
P. C. (1898), S. 367). 

It is clear from S. 4, Prevention of Corruption Act 
that the moment it is proved that the accused has 
received a sum of money from the complainant it shall 
he presumed unless contrary is proved that he accept¬ 
ed it as a motive or reward such as one mentioned in 
S. 161, I. p. Code. This presumption being there the 
burden lies heavily upon the accused to prove to the 
contrary. See Prevention of Corruption Act (1947), 
$. 4. 1956 Cri L J 233 (2): AIR 1956 Madh Biia 86 
(DB). 

-—S. 161—Evidence—Acceptance of illegal gratifica¬ 
tion proved — Presumption under S. 4 Prevention of 
Corruption Act arises—(Prevention of Corruption Act 
(1947), S. 4). AIR 1955 NUC (Madh B) 4861. 

-S. 161 — Prevention of Corruption Act (1947)* 

S. 4 (4) Presumption under — Effect on onus—Duty 
of prosecution to prove guilt of accused—Benefit 
of doubt — (Evidence Act (1872), S. 105). 

Where it is proved that a gratification has been 
accepted the presumption at once arises under S. 4 of 
the Prevention of Corruption Act which shifts tie 
onus upou the accused to prove that such accept¬ 
ance was not for :the purpose mentioned in S. 161, 
Penal Code. The presumption of law thus created by 
the section is, not unlike other presumptions of law, 
rebuttable, (e. g. f the one contained in S. 105 of the 
Evidence Act). 

In spite of the above the burden in criminal case, 
resting upon the prosecution to prove the guilt of the 
accused, in a way never shifts and there is no burden 
upon the accused to prove his innocence beyond 
reasonable doubt. Where, therefore, after everything 
that can legitimately be considered has been given 
due weight, reasonable doubt is created as to this 

. he ^°. u JS ht , t0 be acquitted. AIR 1958 S C 01; 
1935 A C 462; (1943) 1 K B D 607; AIR 1944 F C 00, 
ttel. on. 

Hdd, after takiDg into account the presumption 
under S. 4 of the Prevention of Corruption Act and 
also alter giving every piece of evidence both for and 

“.hi® ac 5 QSed du< ? we «ght, a reasonable doubt 
was still created as regards the guilt of the accused. 

L J 757 neBt °* th ' S d ° Ubt mUSt 80 t0 him - 1959 Jab 

Accused in his capacity as supervisor 
recommending to his superior for retention of services 
ot certain persons discharged from service —Accused 
‘ r ® 1 ? such . persons sums of money as a 
reward for his services - Accused is guilty under 

Pr^Lv V, « e £ of P. resu ®Pl«°n arising under S. 4, 

tastes c »"w- 

abKinS.?] e l C l l , SUp8rvi . s0r who is beli eved to be 
certa D M^n. »„ h L S « SUpen °, r p / omises t0 recommend 
En.K? h i Ssupcriorfor retention of their 
{“2?,!?, spite of discharge notices served on them and 
actually recommends them in his capacity as sup£. 


visor and subsequently receives from such persons 
sums of money as a reward or ‘mariyadas’ there is an 
implied bargain for. and fulfilment of, an illegal 
gratification transaction and hence such a person is 
guilty under S. 161, Penal Code. The fact that the 
money was given to him willingly as a reward out of 
gratitude for recommending them would not make it 
any the less an illegal gratification in view of the 
presumption arising under S. 4, Prevention of Corrup¬ 
tion Act. 1947. The fact that the accused had himself 
no power to retain them in services is immaterial : 
AIR 1924 Mad 851 and AfR 1929 Mad 756, Disting. 
(1949)2 Mad L j 443 ? 62 Mad L W 712 : 1949 Mad 
W N 649 : 1949 All \V R (Sup) 81 : 1949 All Cri 
Cas 150: 51 Cri L J 386 : A I R 1950 Mad 93 (94) 
(Prs 3, 4). 

-S. 161 — Prevention *of Corruprion Act (1947), 

S. 4 — Scope—Presumption of innocence of accused 
is not displaced by S. 4. See Prevention of Corruption 
Act (1947), S. 4. AIR 1952 Orissa 2G7 (DB). 

-S. 161 — Accused receiving mmey from com¬ 
plainant not by way of legal remuneration — Pre¬ 
sumption arising under S. 4 -Rebuttal. 

Where in a prosecution under S. 161, Penal Code 
and S. 5 (2) read with S. 5 (1) (d). Prevention of 
Corruption Act, it is proved that the accused had 
received a sum of money from the complainant and 
it was nobody's case that this is a part ot accused’s 
legal remuneration, a presumption under S. 4 of the 
Act arises against the accused, that unless he proves 
to the contrary, he must be treated as having received 
the said money as a motive or reward within the 
meaning of S, 101, Penal Code such a presumption 
would be rebutted even if the explanation given by 
the accused for receiving the money is a reasonably 
probable one. AIR 1900 S C 548, Applied. 1962 Raj 
LW.421. 1 

-S. 161—(Obiter): Merely because money passes 

from the hand obthe complainant tothat of the accus¬ 
ed, there does notarise in law a presumption that such 
money was given as a bribe. The onus is on the pro¬ 
secution under S. 4 of the Prevention ol Corruption 
Act as under S. 101 of Penal Code. The moment, 
however, the prosecution proves that the accused 
accepted or agreed to accept any gratification, the 
presumption will be raised against nim that he receiv¬ 
ed it as a motive or reward for exercising any official 
favour or disfavour and if the accused wants to 
suggest to the contrary it would be for him to estab¬ 
lish that such was not the case. See Prevention of 
Corruption Act (1947) (as Amended in 1952, S 4) 
AIR 1955 NUC (Kaj) 1192. ’ 

14 (E). Accused as defence witness. 

• —S. 16i-An accused person i; held competent 
to be a witness on his tbehalf. See -.Prevention of 

$957 U S C°458 Ct (l947) ’ S ' 7 ‘ 1957 Cri L J 575 : AIR 

—-S. 161- In view of S. 1 (2), Criminal P. C. the 
Criminal Law Amendment Act repeals, alters or 
amends none of the provisions of the Prevention of 
Corruption Act either expressly or by implication 

S eC 10°i n penil C d bin H^K in . r ? ga,d l <> trials unde^ 
S. 101, Penal Code and the violation of this raanda- 

K r « y irF a r r^ 0a p Sn0k .: mino I r ; llegalit y but vitiates 

S 7 A i BUkST? c“'au! SmT* AC ' {19 " ) ’ 

^ a ^ ssras-Hs- 

right to examine himself in defence and his «,n!te! 
tion cannot be quashed merely on account of the 
(^urt s refusal or failure to iutorro him of the right 
(Prevention of Corruption Act (1Q47> c » o 
1954 All 223 (224) (Pt A) (Pr 1). ’ 1 AIR 
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15. Sanction, 

• -Ss. 161 and 197—Prosecution of public servant 

under —Sanction is not necessary. See Criminal P. C. 
(1898), S. 197. 54 Cal W N 143 : 63 Mad L W 1 : 
(1950) 1 Mad L 1 100 : (1950) 16 Cut L T 1 : 1950 
All W B 303 : 1950 All L J 318 : 52 Bom L K 45S : 
29 Pat 1 : A I R 1950 P C 26. 

m -S. 161—Prosecution requiring sanction — Trial 

without sinction is null and void being by Court not 
competent—Subsequent trial with proper sanction is 
not barred. See Criminal P. C. (1393), S. 403. 1957 
Cri L J 597 : A I R 1957 S C 494. 

• -S. 161 — Sanction — Authority competent to 

remove. 

Article 311 (1) of the Constitution and R. 1705 (c) 
of the Railway Establishment Code cannot he read as 
implying that the removal must be by the same 
authority wt o made the appointment or by his direct 
superior. It is enough that the removing authority is 
of the same rank or grade. See Prevention of Corrup¬ 
tion Act (1947), S. 6 (c/. 1955 Cri L J 249 : A 1 R 
1955 S C 70. 

m -S. 161 — Sanction — Facts on which proposed 

rosecution is based must be proved to have been put 
efore the sanctioning authority, See Prevention of 
Corruption Act (1947), S. 6 (l) (c). 1954 Cri L J 1636: 
A I R 1954 S C 637. 

O-S. 161 — Letter of sanction signed by Personal 

Assistant of Sanctioning authority—Personal Assistant 
examined as witness proving another document 
which purported to be draft of letter of which sanc¬ 
tioning letter was copy—Draft signed by sanctioning 
authority, below the word "approved" — Sanction 
held was in fact given, though the form was not 
proper. See Prevention of Corruption Act (1947), 
S. 6 (1) (c). 1954 Cri L J 1656 : A I R 1954 S C 637. 

Q-S. 161 — Prosecution of public servant on 

charges of conspiracy and of bribery—Sanction. 

Sanction under S. 197, Criminal P. C. (1898), is not 
necessary for instituting proceedings against a public 
servant on charges of conspiracy ana bribery. See 
Criminal P. C. (1898), S. 197. 1954 Cri L J 1161: 
A I R 1954 S C 453. 

-S. 161—Scope-Accused tried for offences under 

S. 5 (2), Prevention of Corruption Act and under 
S. 101, Penal Code — Sanction to prosecute given 
under S . 101, Penal Code only — Trial under S 5 (2), 
Prevention of Corruption Act is not vitiated—Crimi¬ 
nal P. C.. S. 230. See Prevention of Corruption Act 
(1947), S. 6. 1953 Cri LJ 827 : A 1 R 1958 All 481 
(DB). 

-S. 161 — There is no particular form in which 

sanction should be requisitioned and should be given. 
See Prevention of Corruption Act (1947), S. 6 (1) (c). 
A I R 1955 N U C (All) 3570. 

-S 161 — Sanction — (Prevention of Corruptiou 

Act (1947), S.6). 

Valid sanction to prosecute by Superintendent, 
Watch and Ward—Magistrate wrongly thinking that 
sanction to investigate given by District Magistrate, 
to be sanction to prosecute — Mistake of Magistrate 
held did not matter as long as there was valid sanc¬ 
tion. 1954 Cri L J 459: 1953 All W R (H C) 606 : 
1953 All L J 6G0 : A I R 1954 All 223 (224) (Pt B) 
(Pr 1). 

-S. 161 — Sanction — Necessity — (Prevention of 

Corruption Act (1947), S. 6). 

Whether the sanction had been given or not is to 
be seen before taking cognizance ol the olfence and 
not after it. If there is no sanction no cognizance of 
the olfence can be taken at all. The sanction is 
required only for the purpose of taking cognizance of 


the olfence; once the cognizance is taken its utility 
is exhausted and it is no longer needed, either during 
the enquiry into the guilt of the accused or for the 
purpose of convicting him. Whether an accused is 
guilty or not does not depend upon whether his pro¬ 
secution was sanctioned or not; the existence of 
sanction is not an ingredient of any offence. Nor is 
it the law that an accused cannot be convicted unless 
the sanction by the appropriate authority of his pro¬ 
secution has been proved. After the Court has taken 
cognizance of the offence, all that the prosecution 
has to prove, in order to secure conviction of the 
accused is that he committed the crime, and there is 
no provision obliging it to prove any other fact such 
as the sanctioning of his prosecution. Only the Court 
has to be satisfied of the existence of the sanction. 
The accused is not the person required to be satisfied 
by it; as a matter of fact the law does not contem¬ 
plate his presence even when the prosecution satisfied 
the Court. 1954 Cri L J 459 : 1953 All W R (H C) 
606 : 1953 All L J 660 : A I R 1954 All 223 (224) 
(Pt C) (Pr 2). 

-S. 161 — Sanction — Presumption as to official 

acts — (Prevention of Corruption Act (1947), S. 6)— 
(Evidence Act (1872), S. 114). 

Sanction of Superintendent to prosecute produced 
—Court can presume that police report was placed 
before him and that he considered it and that it was 
he who signed the sanction — Presumption can be 
rebutted. 1954 Cri L J 459:1953 All VV R (11 C) 
606 : 1933 Ail L J 660 : A I R 1964 All 223 (224) 
(Pt D) (Pr 2), 

-Ss. 161 and 218-Criminal P. C. (1898), S. 235- 

Joinder of charges — Joint trial of offences under 
Ss. 101 and 218, Penal Code—Previous sanction under 
S. 0, Prevention of Corruption Act, 1947, not obtained 
for former ofience—Evidence of demand and accept¬ 
ance of illegal gratification for making false entry 
relevant for both offences—Accused is not prejudiced 
by joint trial and conviction for latter olfence is 
valid —Prevention of Corruption Act (1917), S. 6. See 
Criminal P. C. (It98), S. 235. 52 Cri L J 184 : A I R 
1951 All 502. 

-S. 161—Sanction—Prevention of Corruption Act 

(2 of 1947). S. 6 — Charge against police constable 
—Absence of sanction—Effect. 

Under S. 0 of the Prevention of Corruption Act, 
1947, before a Court can take cognizance of an 
ofience under S. 101 of the Penal Code, against a 
police constable, the sanction of the authority com¬ 
petent to dismiss the constable is necessary. In the 
absence of such a sanction no Court is entitled to 
take cognizance of the case. ILR (1950) All 070. 

-S. 161—Sanction for investigation — Validity — 

Demand and acceptance on different dates — Sanc¬ 
tion obtained alter demand—Investigation—Validity 
—Subsequent trial—Legality. 

A sanction for investigation for an offence under 
S. 161, issued immediately after a demand has been 
made does not become an anticipatory sanction even 
if the payment is made on a different date. The 
words of S. 101, I. P. C. and 5-A of the Prevention 
of Corruption Act are wide enough to include in¬ 
vestigation into an intended offence or offence im¬ 
minently likely to take place. See Prevention ot 
Corruption Act (1947), S. 5. 1962 (2) Cri L J 598 : 
AIR 1962 Bom 263 (DB). 

-S. 161 — Essentials of sanction — Sanction held 

valid. See Criminal Procedure Code (1898), S. 197. 
AIR 1955 N U C (Madh B) 897. 

-S. 161—What is essential for a valid sanction for 

prosecution uoder S. 101, Penal Code and S. 5 (2), 
Prevention of Corruption Act, is that the nexus 
between the sanction and the facts constituting tne 
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offence charged must be clear from the terms of the 
sanction itself or must be established by extraneous 
evidence. See Prevention of Corruption Act (1947), 
S. 5. AIR 1955 N U C (Madh B) 852. 

--S. 161-Cognizance under S. 181, Penal Code or 

S. 5 (2) of Prevention of Corruption Act against 
cholera—The sanction itself or other evidence should 
clearly show that sanctioning authority applied its 
mind and gave sanction after consideration of all 
circumstances — Lack of proper sanction vitiates the 
trial. See Prevention of Corruption Act, S. 5 (2). 
1963 N1PLJ (Notes) 255. 

-S. 161 — Sanction for prosecution under — Re¬ 
quirements. 

The sanction for prosecution under the section to 
be a legal one there should be evidence either Irom 
the order granting the sanction or other documentary 
evidence placed belore the Cjurt or even oral evi¬ 
dence that the facts were placed before the officer 
from whom sanction was sought. AIR 1951 Mad 
253 (255) (Pr 3). 

-S. 161 - Criminal P. C. (189S), S. 197 (1) and (2) 

— Mysore Prevention of Corruption Act (1948), S. 12 

— Sanction for prosecution under S. 181, Penal Code 
and Ss. 5 (2), 5 (1) (a), Prevention of Corruption Act 

— Sanction not required — Specification of Court of 
trial is unnecessary — Sanction does not take away 
ordinary jurisdiction of Court to commit accused 
to Sessions — Sanction is required under S. 12, Pre. 
vention of Corruption Act but no specification of 
Court is necessary — Prevention of Corruption Act 
(1947), S. 8. See Criminal P. C. Il898\ S 197(1) and 
(2). 1952 Cri L J 919 : AIR 1952 Mys 42 (DB). 


-Ss. 101 and 165—Sanction to prosecute :under — 

Facts on which proposed prosecution is based must 
be put before sanctioning authority — Condition 
satisfied — Sanction held wis valid — Prevention of 
Corruption Act (1947), S. 6 - Criminal P. C. (1898), 
S. 197. 

In order that a sanction for prosecution to be valid 
it is incumbent upon the prosecution to prove by 
other evidence that the material facts constituting 
the offence were placed before the sanctioning 
authority. * 

In a trial under Ss. 10L and 105, against the public 
servants of the Police department, the prosecution 
produced a letter written by the D. S. P. to S. P. 
requesting that "sanction may be accorded for trial 
of the accused oersons in the above case supervised 
byyou’ and the S. P. endorsed "prosecution sanc¬ 
tioned. 1 he Superintendent of Police was the person 
who supervised the investigation and the D. S. P. 
specially referred to the case number in the letter, 
ine u. b« P . also stated that the above case was 
supervised by the S. P. 

Held that the Superintendent of Police, was, ac¬ 
cording to this letter, in possession of the facts of 
the case and the sanction given was valid. Tho 
contention that the sanction was only with reference 
to prosecution under S. 181 and not with reference 
to prosecution under S. 165 was not acceptable be- 

4 .? sancti0n ‘here was not specifically 
menhoned that sanction to prosecute under such 

® nd i“$ h ? c “°n was given. Further the mention 

23“ ut L e T 3i e “ S 342 ' 378 elC ‘ 3nd 10L (1957) 

uljT 9- Prosecution of public servant for taking 

auire«f N p°, wE Cll0n under S * 197 ' Cr - p - c - » re- 
nr! _ Pu “!‘ c “rvant not removable except by 

tion fnr S ,?. nctl0n of Provincial Government — San£ 

Preventing nfr 0SeCU . t - ,0n * ,S re ^ aired under S. 6 of 
SmS* “\pL C ° r V?P t,0 “ Act (Criminal P. C, 1898, 
S.’flj. 7 (Prevention of Corruption Act (2 of 1947), 


In respect of the prosecution of a public servant 
for an offence of bribe-taking under S. 161 ot the 
Penal Code, no sanction i nier S. 101. Cr. P. L. is 
necessary. The reason is that in receiving a bribe, 
a public servant neither acts, nor purports to act 
in the discharge of his official duty. A I R 194^ t C 
148. Rel. on. 

But sanction under S. 8 of the Prevention of Cor¬ 
ruption Act will be required for his prosecution, if 
he is not removable from office except with the pre¬ 
vious permission of the Provincial Government. 

The prosecution must place before the Court proof 
of the very order granting the sanction and not proof 
of the fact that the sanction had been granted. The 
sanction of the Provincial Government is an execu- 
tiveactof the said Government. The requirement 
being a statutory one, it must be given in the manner 
and expressed in the form authorised by the statutory 
provisions or regulations and no other. 

By virtue of sub-section (1) of S. 59, Government 
of India Act 1935, the order of sanction though 
authenticated by the Secretary of the Government 
must be expressed in the name of Governor. It is 
only an order expressed in the form authorised by 
S. 59 (1) taken it need be with the definition of "Pro¬ 
vincial Government” in the General Clauses Act. as- 
meaning (he Governor, and authenticated in the 
maoner indicated in S. 59 (2) that constitutes, the 
legal proof of a valid sanction of the Provincial Gov¬ 
ernment and no other. This is not a question of mere 
form, but one of substance, since it relates to the 
jurisdiction of the Court to take cognizance. It is 
well settled that where certain forms and formalities 
are prescribed as a condition precedent for juiisdic- 
ti)D. those requirements must be -strictly complied 
with, before jurisdiction can be taken. 

Moreover, the sanction must be under S. 6 if the 
Prevention of Corruption Act and not under S. 197, 
Cr. P. C. A^ sanction purporting to have been given 
under S. 197, Cr. P. C. is no sanction at all. The 
sanction under the Prevention of Corruption Act, 
must be given with full realisation of the respon¬ 
sibility that the sanction is a pre-requisite for the 
Court taking cognizance. 18 Cut L T 227 : I L R 
( 1 9o2) Cut 344 : AIR 1952 Orissa 220 (221,222) 
(Prs 4, 6, 7) (DB). 


-—S. 161 — Sanction, absence of — Trial is illegal- 
sanction must be in respect of facts constituting of. 
fence-When in face of sanction it is not clear whe¬ 
ther facts were put before sanctioning authority this 
can be proved by extraneous evidence-It mu* t be 
shown that sanctioning authority applied his mind to 
tacts — Report of magistrate, note of Sub.Divisional 
Magistrate and sanction of District Magistrale all on 

(Pat) P io! 30 ~~ SanCtl0n held valid> A 1 R 1955 N U C 

161 — Prevention of Corruption Act (1947), 
Ss 5, 6- pe nal Code US 00 ), S s. 101, 384-Complaint 
disclosing offence requiring sanction - Trial for of- 
tence not requiring sanction is not valid-See Proven- 

i S 5 - W5SC " L1 

need not be in any form or in writing — Presnmnn^ 

-No f oVeiJi, mUS - Wt , Eviden - % "STedKwS 

No objection in trial court to the defective nature 
of permission - Objection in appeal cannot be so, 

Ph? a l~ (E n V,d T C ? A( V l872 >' s (14) - (Words and 
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S. 6 (1) (c). Prevention of Corruption Act. AIR 1955 (1956) Bom 343 : A I R 1956 Bom 287 (292) (Pt A) 

N U C (Sau) 955 (DB). (Pr 6) (DB). 


-S. 161 — Sanction to prosecute for offence under 

5. 161. 

The sanction to prosecute the accused under 
S. 161, did not state *.the facts which constituted the 
offence nor did the prosecution offer any extraneous 
evidence to show that the .facts on which the oppo¬ 
nent had been prosecuted were rplaced before the 
sanctioning authority. 

Held, that there was no valid sanction for prose¬ 
cuting the accused — See Prevention of Corruption 
Act (1947), S. 6. 1953 Cri L J 126S : A I R 1953 Sau 
139 (DB). 

-S. 161—It is the duty of the lawyers to take the 

.point about the sanction at the earliest stage aod 
invite the Judge or the Magistrate to decide it before 
proceeding to deal with the merits of the prosecution 
•case. See Prevention of Corruption Act (1947), S. 6. 
1954 Cri L J 1559 : AIR 1954 Sau 132 (DB). 

-S. 161 — Sanction — Sanction of Raj Pramukh — 

Delegation power — Power of Rajpramukh is not ex¬ 
hausted — See Prevention of Corruption Act (1947), 
•5. 6 (3). 1954 Cri L J 6S3 : AIR 1954 Sau 62 (DB). 

16. Charge under the section. 

•-Ss. 161 and 109 -Criminal P. C (1S9S), Ss. 225, 

'537—Alteration of charge under S. 185A, Penal Code 
to one under S. 161/109, Penal Code, in respect of 
abetment — No illegality—See Criminal P. C. (1S9S), 
'S. 225. 1960 Cri L j 514 : AIR 1960 S C 409. 

a-Ss. 161, 116 and 165 A— West Bengal Cri. Law 

Amendment (Special Courts) Act (21 ot 1949), S. 4 
and Schedule (as amended by W. B. Act 12 of 
1952 and W. B. Act 15 of 1953 — S. 165A. 
Penal Code, is not mere restatement of S. 116 
of Code — Case under Ss. 161, 116, Penal Code 
distributed to Special Judge — S. 165-A not included 
-in Schedule at time Judge took cognizance of case 
—Charge and conviction under S. 165A improper — 
Special Judge whether Court of competent jurisdic¬ 
tion — Defect of jurisdiction could not be cured by 
S 529, Criminal P. C — (Criminal Law Amendment 
Act (1952j, S. 3) - (Criminal P. C. (1S9S), S. 529 (e) 
—AIR 1956 Cal 385, Reversed. See West Bengal 
•Criminal Law Amendment (Special Courts) Act l2i of 
1949), S. 4. 1959 Cri L J 98 : AIR 1959 S C 8. 

-S. 161—Charge under — Name of authority to be 

influenced need not be mentioned. (Cr. P. C. (1898). 
5. 222). 56 Cri L J 60S: AIR 1955 Ajmer 18 (l) (18) 
<Pt B) (Pr 4). 

-S. 161 — Alteration of charge — Charge under 

S. 165-A, I. P. Code — Necessary rfacts mentioned— 
•Charge could be changed into under S. 181 read with 
S 109, I.P. Code-See Cr. P. C. (1898), S. 537. 1957 
Cri L J 695 : AIR 1957 All 388. 

Reversed on another point in AIR 1980 S C 409.] 

-S. 161*— Offence under Prevention of Corruption 

Act, S. 5-A is cognizable-S. 5-A, does not limit its 
nature—See Criminal P. C. (1898), S. 4 (1) (f). 1962 
(2) Cri L J 598 : AIR 1962 Bom 263 (DB). 

-S. 161—Offence of accepting bribe completed— 

Charge for offence of attempting to obtain and ob¬ 
taining illegal gratification—Whether necessary. 

If a person attempts to obtain a bribe, say, of 
Rs. 1,000 and succeeds in obtaining it, technically he 
commits two offences under S. 101. But for meet¬ 
ing out justice to him, it is unnecessary to charge him 
with the cffence of having made an attempt when 
the said offence merged into what one might call a 
bigger offence of the attempt having been success¬ 
fully made viz., the offence of actual acceptance of 
•the bribe. 58 Bom L R 90 : 1956 Cri L J 585 : ILR 


-S. 161—Charge. 

RjWhere it is evident that the accused themselves 
and their advocates had thoroughly understood the 
charge made under S. 161 the charge cannot be said 
to suffer from any '-vagueness. 58 Bom L R 90-: 
1956 Cri L J 5S5 : \ L R (1956) Bom 343 : AIR 1956 
Bom 287 (296) (Pt E>(Pr 13) (DB). 

-S. 161—Applicability—Charge under S. 5 (1) (a), 

Prevention of Corruption Act, specifying nine ins¬ 
tances of accepting illegal gratification — Proof of 
only one instance — Conviction under S. 161, Penal 
Code—Legality — Held, that as the particulars by 
themselves were sufficient to constitute the smaller 
offence punishable under S. 161, the conviction for 
that smaller offence was legal and was warranted by 
S. 238 of Criminal P.C. (1898). 1957 Cri L J 1127 i 
AIR 1957 Kerala 134 (DB). 


-S. 161 — Charge—Prevention tof Corruption Act, 

S. 5 (1) (a)—Charge under—Whether implies charge 
under S. 161, Penal Code. 

The charge framed against the accused that he has 
committed an offence under S. 5 (1) (a): of the Pre¬ 
vention of Corruption Act necessarily implies that he 
has committed an offence punishable under S. 161. 
Penal Code. 1957 Cri LJ1127, AIR 1957 Kerala 
134 (DB). 


-S. 161—Applicability—Offer of bribe—Offence 

committed in 1950 — Conviction under S. 165-A— 
Legality cf — Alteration of conviction to one under 
5. 161 read with S. 116, Penal Code. 


On 16-1-1950 while the Naib Tahasildar was pro¬ 
ceeding to the Court the accused, who was a party 
in a case pending before the Tahasildar, offered bribe 
to him. The Tahasildar made a report to the police 
and in due course the accused was convicted ot an 
offence punishable under S. 185-A, Penal Code by a 
Special Judge appointed under S. 6, Criminal Law 
Amendment Act (1952). 

Held, (i) that in view of the provisions of Art. 20 
of the Constitution, the accused could not be con¬ 
victed under S. 165-A ot I. P. C. which was in¬ 
corporated in the Penal Code on 2Sth July 1952, 
for a bribe said to have been offered on 16-1-1950. 

(ii) that the accused could not be tried by the 
Special Judge for an offence under S. 161 read with 
S. 116 of the Penal Code, the High Court could not 
find him guilty of that offence in the appeal. The 
conviction and sentence imposed on the appellant 
must therefore, be quashed. 1954 Cri L J 872 i AIB 
1954 Madh Bha 83. 

-S. 161 - Criminal P. C., S. 238-Three complete 

minor offenses of bribe-taking committed within 
space of 12 months included — Only one offence 
proved — Acquittal under S. 5 (2) — Accused can be 
convicted under S. 161, I. P. C — (Prevention of 
Corruption Act (1947), S. 5) — (Penal Code (1860)» 
S. 161). See Cr. P. C. (1898), S. 238. 1953 Cri LJ 
1429 : AIR 1953 Mad 785. 


-S. 161 — Prevention of Corruption Act (1947), 

Ss. 5 (1) and 5 (2) — Accused granting bail to com¬ 
plainant without demanding tip — Tip demanded 
after finishing entire work of granting hail — no 
offence under S. 161 or S. 5 (2) read with h. o (i) 
held was committed. 

The habit of demanding tips or inam after doing 
the work cannot possibly be encouraged but it is 
difficult to hold that that would constitute any 
offence under S. 161, Indian Penal Code or S. o ,-j» 
read with S.5(l) of the Prevention of Corruption Act. 
Thus, where the accused granted bail to the com¬ 
plainant without demanding any amount by way or 
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reward, or bribe or gratification, before the accused 
finished the entire work of granting the bail aDd it 
was only afterwards that he asked for some tip which 
was given to him. 

Held, that the action of the accused in demanding 
the tip from the complainant did not constitute an 
offence under S. 101, Penal Code or S. 5(2) read 
with S. 5(1), Prevention of Corruption Act. AfH 
1954 Punj 89. Foil. 67 Pun L R 939 : 19S5 All Cri H 
436 : 1965 All W R (Sup) 26: 1966 Cri L J 1796 : 
AIR 1966 Puni 302 (303) (Pr 6). 

—S. 161—Bribery case—Delay in filing complaint 
—Effect. 

The delay of one day in filing the complaint in a 
•case of bribery is certainly not very material and 
does not iQ any manner show that in the interval of 
that one day a false case has been concocted against 
the accused persons. 1960 Cri L J 404 : AIR i960 
Tripuri 8 (10) (Pt A) (Pr 16). 

SECTION 162 


•-S. 162 — Scope — If repealed by S. 5. Preven¬ 

tion of Corruption Act — Prosecution under S. 409— 
Sanction — Prosecution if;offends provisions of Art. 
14 of the Constitution. 

*As S. 405, Penal Code, is not repealed by S. 5 (1) (c). 
Prevention of Corruption Act the application of 
S. 409 which is an aggravated form of offence to a 
public servant is not barred by Art. 14 of the Consti¬ 
tution. 

No sanction is necessary to prosecute the public 
servant as he does not normally act in his capacity 
as a public servant when committing criminal breach 
of trust. 1957 Cri L J 575 : AIR 1957 S C 458. 

-Ss. 162, 161 and 165 —Prevention of Corruption 

Act (1947), S. 5 (1) (d) — Offence under S. 5(l)(d) 
and bribery — Distinction between — “Obtains” — 
Includes acceptance on voluntary offer—(Words and 
Phrases). See Prevention of Corruption Act (1947), 
5. 5 (I) (d). 1956 Cri L J S37 : AIR 1956 S C 476. 

—Ss. 162 and 1S2 - Criminal P. C. (1898), S. 195 
U) (a) —Offence under —“Public servant concerned” 
in S. 195 (1) (a) — Meaning of —False information 
against police officers - Complaint by District Magis- 

See Criminal P. C. (1898), S. 195 
<1) (a). 19G1 (2) Cri LJ 47 : AIR 1961 All 352 (DB). 

-Ss. 162 and 163 - Ss. 162 or 163, Penal Code do 

no ’P art S. 0, Criminal Law Amendment Act 
—Therefore, no trial under the said Act is valid for 
•an offence under those sections of the Code. See 

'vr-o , o™, e , ndment Act l 1952 )' S. 6. AIR 

1955 NUC (All) 3531. 

SECTION 163 

■ s - "" Subordination — Does not mean in 
lespec of those very functions-Administrative sub¬ 
ordination is sufficient-Order rejecting application 

, pe A mit r T Appeal P endin S before Joint 
Chief Controller of Imports and Exports - Illegal 

fmnn,\ C c at accep,ed b /, Assistant Controller of 
Imports—Offence covered by S. 165. 

nf^rmnh^ 65 uf u'S 00 so w0,ded a ' to «>ver cases 
sKum tk° notcome within S. 161 or 

I»h,.r S ‘ 1& }- l Vhen w , lth that intention the legis- 
lature ha, used the word ‘subordinate’ in S 105 
Without any imitation there is no justification for 

, 1Q f.° *be word the limitation suggested by 
" respe . ct °* ^ose very functions’ Such 
ftl?. tat,on i“ eds addition of some worffin 
the section, and that is clearly not permissible Rv 

& ™L°* ^^.^hardinate’ wlC any qualL 
IbUto Tnr&i 10 le .8'slature has expressed its Es- 
aS k °* making pun «hable such suboSi- 


To limit the meaning of‘subordinate'in the section 
by adding the words, would be defeating that legis¬ 
lative intention and laying down a different legis¬ 
lative policy. This the Court has no pawer to do. 
The argument that ‘subordinate’ means something 
more than administratively subordinate’ must there¬ 
fore be rejected. 

Thus when an appeal against the rejection of an 
application for exports licence is pending before the 
Joint Chief Controller of Imports and Exports and 
an illegal gratification in respect of that matter is 
accepted by an Assistant Controller of Imports who 
is under administrative subordination of that officer, 
an offence under S. 165, Penal Code is committed, 
even though the accused had no functions to dis¬ 
charge in connection with the appeal before the 
Joint Chief Controller of Imports and Exports. R. G. 
Jacob v. Republic of India, 1963 SC D 3IS i (1963) 
2 S C J 330 : (1963) 2 Andh W R (S C) 79 : (1903) 2 
Mad L J (S Cj 79 : 1963 Mad L J (Cri) 453 : 1963 <D 
Cri L J 486 : (1963) 1 S C W R 62 : (1963> 3 S C R 
S00: 1963 Mad W N 225 : A I R 1963 S C 550 (553) 
(Pr 9). 

•-S. 165 — Prevention of Corruption Act (1947), 

S. 4 (1)—Presumption under—When can be raised— 
Money paid need not be by way of bribe. AIR 1957 
Raj 138 and AIR 1959 Bom 30, Overruled. See Pre¬ 
vention of Corruption Act (1947), S. 4 (1). 1960 
Cri L J 729 : AIR I960 S C 548. 


• —S. 165 — Scope — Existence of property in 
excess of official remuneration—Presumption. 

The Court is entitled to presume that the amassing 
of such wealth was due to briberty or corruption and 
the person is guilty of an offence of criminal mis¬ 
conduct. Such a presumption cannot be drawn in 
the ca<e of a prosecution under Ss. 16i, 105 and 
409, Penal Code. See Penal Code (I860). S. 10L 
1957 Cri L J 575 : AIR 1957 S C 458. 

• -Ss. 165 and 101, 162 — Prevention of Corrup¬ 

tion Act (1947), S. 5 (1) (d)—Otfeoce uoder S. 5(1) (a) 
and bribery — Distinction between- “Obtains” — 
Includes acceptance on voluntary offer—(Words and 
Phrises) See Prevention of Corruption Act (1947), 
S. 5 (1) (d). 1956 Cri L J S37: AIR 1956 S C 476. 

” 77 “S- 165 — Knowledge that amount was being 
offered as bribe. 

Where in a Jprosecution under Ss. 165 and 185A, 
Penal Code, the accused, an Excise peon, contended 
that he neither willingly accepted the amount, paid 
to him by a person, against whom a case was pending 
in respect of illicit liquor, nor he had knowledge that 
the amount was being paid to him as bribe for pay¬ 
ment to the Excise Inspector in connection with the 
said excise case. 

Held that the circumstances of the case indicated 
that the accused had knowledge that the sum was 
bemg offered as bribe for payment to the Excise 
Inspector and he was rightly convicted 195S All 
Cri R 2$5 : 1958 All WR(HC) 399. 

~ —Ss. 165 and 161-Burden of proof on the prosecu- 

SS™. s'sfm l, P io°3 r " ,ui " d ~ 

Ordinarily, the prosecution would be liable to prove 
the motive or reward under S. 101, Penal Code, 
ence or inadquacy of consideration underS. 185, Penal 
Code, because such motive or reward or such absence 
or inadequacy of consideration is part of the ve^ 
offence under S. 101 or 165, Penal Code, respective!? 

n ,°as-V\ iSOn 01 S - 4 ' invention of Corruption 
Act, 194., that preaumption will be made against he 
accused the moment the probation proved ha he 
accused accepted or agreed to accept or obtained 

iMn? T d h; j obtain , any Salification or valuable 
thing. This does not mean that the burden of 
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on the prosecution to establish the acceptance or the 
agreement to accept or the obtaining or the agree¬ 
ment to obtain the gratification or the valuable thing 
is at all displaced by this section. That burden still 
remains on the prosecution. This proof must be in 
accordance with the standard of proof laid down 
by S. 3, Evidence Act. Any other standard of proof 
by percentage or plausibility cannot be accepted. 
52 Cri L J 1116 i AIR 1951 Cal 524 (DB). 


-S. 165 — Prevention of Corruption Act (1947), 

S 4—Presumption under Rebuttal — (Evidence Act 
(1872), Ss. 101 to 104). 

The only element remaining to be proved to con¬ 
stitute an offence under S. 165 is that the acceptance 
was without consideration or for a consideration 
which the accused knew to be inadequate. It 
cannot be said that it must first be proved that 
the acceptance of the valuable thing was as a 
gratification other than legal remuneration before 
the presumption under S. 4 can be drawn so as to 
throw the burden on the accused. It is not enough 
for the accused to offer an explanation which has not 
been disproved or to create some doubt in the mind 
of the Court. The burden cast on the accused is 
however less stringent than that laid on the prosecu. 
tor in proving guilt and corresponds to that which 
rests upon the plaintiff or defendant who is required 
to prove an issue in civil proceedings. 1958 CriL J 
640 : AIR 1958 Ker 136 (DB). 

_S. 165 — One of the essential ingredients of the 

offence is that the person from whom the accused 
accepted or obtained, or agreed to accept or attem¬ 
pted to obtain, any valuable thing without considera¬ 
tion was known to the accused to have been or then 
was likely to be concerned in a proceeding or busi¬ 
ness transacted or about to be transacted by himself, 
or which had a connection with the official functions 
of himself or of a public servant to whom the accused 
was subordinate or from a person known to the 
accused to be interested in or related to the person 
so concerned. 

The words “having any connection with the 
official functions of himself" qualify the words 
"proceeding or business and not the words from any 
person.” AIR 1955 N U C (Madh B) 4889 (DB). 


_S. 165— Evidence and Proof — Bribery cases — 

Trap by Police to catch corrupt official — Legitimate 
ana illegitimate trips — Trap set after suggestion of 
illegal gratification by official himself — Trap not 
illegitimate. See Evidence Act (1872), S. 133. 1961 
(2) Cri L J 778 : AIR 1961 Mad 482. 

_S. 165 -Bribe accepted by subordinate officer in 

respect of official act directly concerning his superior 
officer — Promise to use influence to see that act 
was accomplished but no promise to use influence 
with superior officer or with any other designated 
person-Still section applies. 

Held, that the facts proved were sufficient to estab¬ 
lish the ingredients under S. 165 in the strict sense 
of the language employed. 

It was not essential that theaccused must be a sub¬ 
ordinate in respect of the matter in question in the 
sense that the matter must belong to that sphere of 
duties which was common to both the subordinates nd 
superior officers. 1961 Mad W N 201 : 1961 Mad L J 
(CH) 776 s( l90l)2CrLj778« (1961) 2 Mad L J 
547 ; AIR 1961 Mad 482 (433) (Pt A) (Pr 7). 

_S. 165 — Prevention of Corruption Act (1947), 

S 4(1) The oniy presumption which can be drawn 
by virtue of S. 4(1) is that the thing was obtained 
without consideration or for a consideration which 
the accused knew to be inadequate. Presumption that 
it was obtained from any person whom he knew to 
be interested in or related to the person so concerned 


is not covered by this provision. It is for the prosecu¬ 
tion to prove by positive evidence that the accused 
obtained the thing from a person who is known to be 
related to theconcerned person. (Evidence Act(1872). 
Ss. 10L104). See Prevention of Corruption Act (1947). 

S. 4 (1). 1956 Cri L J 1341: A I R 1956 Orissa 20L 
(DB). 

-S. 165—Sanction to prosecute under — Facts on 

which proposed prosecution is based must be put 
before sanctioning authority — Condition satisfied — 
Sanction held was valid. See Penal Code (i860), 
S. 161. (1957) 23 Cut LT 31. 

-S. 165—Prevention of Corruption Act (1947), S. 3 

—Permission under, to investigate—It need not be in 
any form or in writing — Presumption under S. 114, 
illus. «e) Evidence Act, may be drawn—No objection 
in trial Court to the defective nature of permission- 
objection in appeal cannot be sustained — (Evidence 
Act (1872), S. 114)—(Words and Phrases— Regularly 
performed). See Prevention of Corruption Act (1947). 
S. 3. 1955 Cri L J 609 : AIR 1955 Punj 65 (DB). 

SECTION 165-A 

SYNOPSIS ,“m 

(Penal Code (1860), S. 165-A.)] 

1. Retrospective operation, 

2. Offence under. 

3. Cognizance and jurisdiction. 

4. Sanction. 

5. Evidence. 

6 . Conviction and sentence. 

7. Alteration of charge. 


1. Retrospective operation. 


•-S. 165-A—Scope—If same as S. 116 — Distinc¬ 

tion between the two. 


Held, that S. 165-A, is not merely a restatement of 
the offence of abetment under S. 116 of the Penal 
Code, and therefore it cannot be said that merely' 
because the abetment of an offence under S. 16L was 
specified in the schedule of the West Bengal Act of 
1949, S. 165-A which did not then exist in the PenaJ 
Code must be deemed to have been specified (herein. 
Therefore under the notification of the case distribu¬ 
ted to the Special Court for the appellant's trial was 
for a non-existing offence because when the Special 
Judge took cognizance of the case there was no such, 
offence as Ss. 161/116, Penal Code. AIR 1956Cal385> 
Reversed. See Public Safety—W. B. Criminal Law 
Amendment (Soecial Courts) (13 of 1952), S. 4. l9o£ 
Cri L J 98 : AIR 1959 S C 8. 


-S. 165-A — Scope — Retrospective operation — 

[Criminal Law Amendment Act (1952)]. 

Section 165-A, Penal Code which imposes a higher 
penalty for abetment of offences under S. 161 and 
S. 165, Penal Code has no application to acts com¬ 
mitted before its enactment that is before 28th July 
1952, In respect of abetment of offence under S. 161 
committed prior to 28th July 1952, S. 161 read with 
S, 116, Penal Code, would be available even after the 
enactment of (he Criminal Law Amendment Act, 
1952. 56 Bom LR 199:1954 Cri L J 952: ILR(1954J 
Bom 763: AIR 1954 Bom 327 (328) (Pt A) (Pr3> 
[DB). 

-Ss. 165-A, 161 and 116-Scope -If retrospective* 

—Offer of bribe — Offence committed in 1950- 
Conviction under S. 165-A—Legality of— (Constitu¬ 
tion of India, Art. 20). 

On 16th January. 1950, while the Naib Tabshildar 
was proceeding to the Court the accused, who was a* 
party in a case pending before the Tahsildar, otierea 
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bribe to him. The Tahsildar made a report to the 
police and in due course the accused^ was convicted 
of an offence punishable under S. 165-A, Penal Code, 
by a Special Judge appointed under S. 0, Criminal 
Law Amendment Act. 1952. 

Held, (i) thatfin view of the provisions of Art. 20 
of the Constitution of India, the accused could not 
be convicted under S. 105-A of the Penal Code, 
which was incorporated in the Penal Code on 28th 
July, 1952, for a bribe said to have been offered on 
10th January, 1950. 

(ii) that as the accused could not be tried by the 
Special Judge for an offence under S. 101 read with 
S. 110 of the Penal Code, the High Court could not 
find him guilty of that offence;in the appeal. The con. 
viction and sentence imposed on the appellant must 
therefore, be quashed. 1954 Cri L J 872, Madh B L I 
1934 H C R 892 : ILR (1954) Madh Bha 411 : A I R 
1954 Madb B 83 (84) (Prs 3, 7). 

-Ss. 165-A, 161 and 116 — Person offering bribe 

can only be prosecuted under S. 165-A and not under 
S. 161 read with S. 116—(Interpretation of Statutes— 
Repeal of earlier by later.) 

By insertion of S. 105-A, Penal Code, the Legislature 
has clearly and expressly made provisions for punish, 
ment and abetment in bribery cases and suen abet¬ 
ment has been made a substantial offence. Hence a 
person offering bribe can only be prosecuted under 
S. 105-A and not under the old provisions as laid 
down in S. 101 and S. 110, Penal Code, for even if 
two sels of provisions be deemed to be co-existing 
and the result of this co-existence would be destruc¬ 
tive of the object for which the new law was passed, 
the earlier would be repealed by the later. 1956 
CriLJ 249: : A I R 1956 Manipur 9 (10) (Pt A) 
(Pr 7). 

-S. 165 A—Criminal Law Amendment Act (1952), 

Sa. 6 and 7—Applicability to Manipur State. 

Criminal Law Amendment Act (1952) is fully appli¬ 
cable t<i Manipur State so far as the offence under 
S. 105-A, Penal Code, is concerned and the provi¬ 
sions laid down in Ss. 0 and 7 of that Act must, there, 
fore be followed strictly. 1956 Cri L J 249 j AIR 1956 
Manipur 9. 


T - S. 165-A —Abetting offence under S. 101—Persoi 
abetted incapable of committing offence under S. 101 

be P^secuted under S. 105-A 
1902 (1) Cn L J 67 i AIR 1962 Pat 8 (10,11) (Prs 12 
13) (DB). 

2. Offence under. 


•“77 s * Applicability—Commissioner appo 

inted by Civil Court to seize account books-Offerim 
bnbe to him is not an offence under S. 105.A-Com 
missioner is not a public servant. AIR 1959 All 707 
Jtevewed. See Civil P. C. (1908), S. 151. 1961 (1 

Cr L J 322 : AIR 1961 S C 218. 1 

S. 165-A — Expression of a desire to meet thi 
doctor m connection with an autopsy he'.had perform. 

nurT a™ y a R? rson alIe £ed to have beer 
murdered—No illegal[gratification offered to doctor- 

Offence under S. 105-A not committed - Essentia 1 

Mu'w mhc7s£“ p “ al Cod ' ll8eo1 ’ s - 181 

^ 165-A Abetment of—When complete, 

V there J s an insti g*tion to a person tc 

meTif^rt DC0Unde / V 61 the offence of abet, 
meat of the offence under S. 101 l s complete within 

fe ol jy 85 - A irSpsSSU dSi 
k 8? “ L 11287 AU 1 ™ 

[Reversed on another point in AIR 1981S C 218.] 


-S. 165-A—Offence—When complete. 

Io a case under S. 105.A, since it ‘is the mens rea 
of the bribe-giver that has to»be considered it should 
be sufficient to render him liable if his object in 
bribing or attempting lo bribe the public servant was 
to induce the public servant to do an official act or 
show or forbear to show, in the exercise of his official 
functions.favourordisfavourtohim.it being quite 
immaterial whether the public servant was not in fact 
in a position to do or not to do the act or show or 
forbear to show the favour or disfavour in question. 
1959 All W R (H C) 27 : 1959 All Cr R 69 : 1959 Cri 
L J 1267 r AIR 1959 All 707 (710) (Pt C) (Pr 15). 

[Reversed on another point in AIR 1901 S C 218.] 

-S. 165-A — Where in a prosecution under Ss. 105 

and 105-A the accused an Excise peon, contended 
that he neither willingly accepted the amount, paid 
to him by a person, against whom a case was pending 
in respect of illicit liquor, nor he had knowledge that 
the amount was being paid to him as bribe for pav. 
ment to the Excise Inspector in connection with the 
said excise case. 

Held, that the circumstances of the case indicated 
that the accused had knowledge that the sum was 
being offered as bribe for payment to the Excise 
Inspector and he was rightly convicted. 1958 All W 
R (HC) 399. 


-os. iuo-*, ivi. no, loi—oisc or ortence— Utter 

to public servant without actually producing money 
—Offence—Offer, what amounts to. 

Section 105-A provides for the punishment of an 
abetment of an offence punishable under S. 101 or 
S. 105 whether or not that offence is committed in 
consequence of the abetment. The prosecution must 
therefore, establish that the conduct of the accused 
amounts to an abetment of the offence under S. 101. 

It is not necessary in order to bring home to the 
public servant the charge under S. 101 to prove thst 
he has actually accepted or obtained illegal gratifica 
tion. If a proposal is made to the public servant in 
respect of payment of illegal gratification and the 
proposal is accepted by the public servant, he would 
be guilty under S. 161 of the Indian Penal Code If a 
person who offers to pay the amount makes his pro- 
posal, that constitutes an ofience under S. 165-A If 

thal'fhS^ifU 0 i l 16, P6D , a J l Code - it clear 
that the offer of the bribe would amount to an abet 

ment under S 116 and would necessarily constitu e 

an offence under S. 165-A. The definition of the word 

ins igabon’ contained in S. 107 leads, to the Tamo 

result. Any act committed by a person which amnunio 

to instigation as defined inS.%nouKttrTcTthe 

provisions of S. 185.A of the Indian Pen/l r„j h0 

1955 Cr L J 181: 56 Bom L R 1021- AIR 

61 (62) (Pr 6) (DB). * AIR 1955 Bom 

——S. 165-A—In view of Explanation 4 to S 108 

C c an , b «r abetment of the offence punishable 
under S. 10j.A. See Penal Code (I860) S lna 
Expi. 4. 1954 Cri L J 1503, AIR 1954 ® 

—-S 165-A—Applicability— Bribe offered to Head 
Constable unable to act-Conviction. uead 

£ ies . not require that the public servant 
must in fact be in a position to do the official nof 

te r «M« S ? VlCO 5 th0 time *. Therefore, even if Head 

Ss. 18 and 37 of the“ Punffi'wS&ff'iJdNi UDder 
Act that would not affect the fufft of L!l asUre i 

iSsa'iST s - i85 - a - 1954 l / Sira 
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In a trial for the offence of offering 3 bribe to a 
public servant the relevant question is the state of 
mind of the accused, when he offers a bribe; it has 
nothing to do with the question whether the public 
servant is or is not in a position to do or not to do 
the act, for the doing or not doing whereof the 
amount is ofiered to him. AIR 1950 Mad 93 and AIR 
1952 Bom 435 and AIR 1955 S C TO, Rel. on. 1956 
Raj L W 464 : 1957 Cri L J 157 (Raj). 

-S. 165-A — Applicability—Offer of bribe after 

order is passed. 


It is not correct to say that if a public servant 
accepts or is offered bribe after he has passed a parti¬ 
cular order, no offence of accepting illegal gratifica- 
tion is established. It is, however necessary that it 
should be proved that the offer was made to the 
public servant tor the purpose of getting an official 
act done by him. AIR 1921 Cal 344; AIR 1929 Mad 
756- AIR 1935 Pesh 26, Diss. from. See Penal Code 
(1860j, S. 161. 1955 Cri L J 992 : AIR 1955 Raj 10S. 

_S. 165-A—Gist of offence — Mere offer to pay 

money was sufficient to constitute an offence of 
attempt to pay bribe. See Penal Code (I860), S. 161. 
1955 Cri L J 992 : AIR 1955 Raj 103. 

_S. 165 -A—Applicability—Public servant power¬ 
less to assist accused. 

Even if the public servant had no power to assist 
the accused the question is not wnat the public 
servant could have done but the question is what the 
accused wanted him to do. Where the accused 
wanted that the public servant in his official capacity 
should assist him and for that he made an offer to 
nav him some cash the accused was clearly guilty of 
an offence under S. 165-A. See Penal Code (1860), 
S. 161. 1955 Cri L 992 s AIR 1955 Raj 103. 

_Ss 165-A. 161 —Scope — Paying illegal gratifica¬ 
tion to’Food Inspector tor giving certificate in respect 
of ration cards — Accused charged under S. 165-A 
with having abetted food Inspector in commission of 
offence under S. 161 even though the said offence 
under S. 161 was not committed-Held, that question 
whether ration cards were true or false had nothing 
to do with the case 1961 (1) Cri L j 437 : AIR 1901 

Tripura 8 (ID (PtB)lPr 12). 


3. Cognizance and jurisdiction. 


_§. 1G5-A—Offence under — If non-cogoizab!e — 

First information and investigation — Admissibility 
of first information — S. 3. Prevention of Corruption 
Art effect of—(Prevention of Corruption Act (1947), 
Ss 3 5 A—Criminal P. C. (1&98). 8s. 154, 157). 


The provisions of S. 5-A of the Prevention of Cor- 
ruption Act are attracted only when the stage of in¬ 
vestigation is reached and that too in the Presidency 
town of Bombay. They have no application at the 
stage of the first inlormation which precedes the com¬ 
mencement of the investigation. It is the basis upon 
which the investigations under Chapter M\ ot the 
Code of Criminal Procedure commences. The provi¬ 
sions of S. 5-A do not affect, and are not intended to 
override, the provisions about the giving of first in- 
formation relating to the commission of cognizable 
offences. Section 5-A of the Prevention of Corruption 
Act cannot be pressed into service tor contending 
that the statement of the complainant taken by Police 
Sub-Inspector is not admissible in evidence as hrst 
information. The stage of taking cognizance comes 
after the stage of investigation is over. 

The provisions of S. 3, Prevention of Corruption 
Act, can only have one meaning and the meaning is 
that an offence under S. 105-A of the Penal Code has 
to be deemed to be a cognizable offence for the pur¬ 
poses of the Code of Criminal Procedure. There is 
nothing in the language of S. 5-A which would sug. 


gest that an offence under S. 165-A of the Penal Code 
is not to be treated as a cognizable offence. 59 Bom 
L R 875 : 1958 Cri L I 4S1 : I L R (1958) Bom 96 : 
AIR 195S Bom 125 (131, 132) (Prs 11, 12) (DB). 

-S. 165-A —Constitution of India. Art. 134(l)(c) 

— Certificate of fitness for appeal — (Criminal P. C. 
(1398), S. 529(e)). 

Where the Judge of the Special Court in West 
Bengal in good faith takes cognizance of an offence 
under S. 105-A, Penal Code, at a time when he had 
no jurisdiction to do so, the question whether the case 
is covered by S. 529(e), Criminal P. C., is of consi¬ 
derable importance and the case is a fit one for grant¬ 
ing leave to appeal under Art. 134(l)(c), Constitution 
of India. See Constitution of India, Art. 134(l)(c). 
1956 Cri L J 994 : AIR 1956 Cal 338 (DB). 

-S. 165-A—Constitution of India, Arts-21 and 22 

— Letter of Ministry of State, New Delhi to Chief 
Commissioner, inconsistent with Criminal Law 
Amendment Act (1952)—Validity — (Criminal Law 
Amendment Act (1952), Ss- 6 and 7). 

Any law or provision of law which affects the per¬ 
sonal liberty and is inconsistent with Arts- 21 and 22 
of the Constitution ot India, is void to that extent. 
Case law referred. 

In view of the provisions of Arts. 21 and 22, the 
Delhi official letter from the Ministry of States. New- 
Delhi, to the Chief Commissioner, Manipur, which is 
inconsistent with the provisions of the Criminal Law 
Amendment Act (1952) cannot be legally operative 
and binding and it cannot confer jurisdiction on the 
E. A. C. to try the case under S. 165-A, Penal Code. 
1956 Cri L ] 249 : AIR 1956 Manipur 9. 

-S. 165-A—Where cognizance of an offence under 

S. 165-A, Penal Code, is taken and the trial has pro¬ 
ceeded to termination the invalidity of the investiga¬ 
tion. by reason of failure to obtain permission to in¬ 
vestigate it necessary under S. 5-A, Prevention of 
Corruption Act, 1947, will not vitiate the result 
unless miscarriage of justice has been caused thereby. 
AIR 1955 S C 196. Rel. oa. 1938 Cri L J 1053 : AIR 
1953 Manipur 17. 

4. Sanction. 


-S. 165-A—Sanction to prosecute not necessary. 

See Prevention of Corruption Act (1947), S. 6. AIR 
1955 N U C (Him Pra) 1295. 

-S. 165-A — Kotwar in former Madhya Pradesh 

was a public servant within the meaning of cl. (S) to 

S. 21, Penal Code. Under S. 6 of the Prevention ot 
Corruption Act, previous sanction is necessary for 
prosecution under S. 165-A, Penal Code as he was a 
public servant. 1957 M I' L J (Notes) 173. 

5. Evidence. 


I-S. 165-A—Any person charged with an offence 

mnishable under S. 161 or 165-A, Penal Cxle, or 
mder sub-s. (2) of S. 5 of the Prevention of Corrup- 
lon Act, is competent witness for the defence and 
lay give evidence on oath in disproof of the charges 
lade against him or any person charged together 
trith him at the same trial; and there are also certain 
afeguards provided in the matter of giving sucn 
estimony. See Prevention of Corruption Act (1947), 
i. 7. 1957 Cri L J 575 : AIR 1957 S C 45S. 

—S. 165-A—Evidence Act (1372), S. 133 -Bribery 
ases—Evidence of person to whom bribe was off ered 
-Corroboration—(Criminal P. C. (1393), S. 367). 

In a case under S. 165-A, Penal Code, the coni- 
ilainant and the person to whom bribe naa oeea 
endered, must be regarded as a witness whose evi- 
lence should be corroborated before the same can ne 
rted upon. See Evidence Act (1872), S. 133. 1956 
> 1 * L J 991 : AIR 1956 Cal 3S* <DB). 

[Reversed in AIR 1959 S C 8.] 
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6. Conviction and sentence, 

• -S. 165-A—Attempt to corrupt responsible public 

servant—Sentence of 0 months* imprisonment and a 
fine of R$. 1,000 held was not severe. Mohammed 
Dastagir v. State of Madras. (1060) 1 Kcr L R 592 : 
1960 S C J 726 : 1960 Cri L J 1159 : (1960) 2 Mad 
L J (SC) 39 : 1960 M L J (Cr) 466 : (1960) 2 An W R 
(SC) 39 : 1960, All Cri R 240 : 1960 All W RtfIC) 
357 : (1960) 3 S C R 116 * AIR 1960 S C 756 (762) 
(Pt D) (Pr 11). 

• —Ss. 165-A and 107 -Abetment—Forms of—Case 
where commission of offence unnecessary—Offence 
of bribery—Acquittal of accused charged with -Con¬ 
viction of abettor* 

Whether the acquittal is right or wrong the convic¬ 
tion of the abettor also cannot be allowed to stand 
in the circumstances. AIR 1953 SC $04, Disting. See 
Penal Code (1800), S. 107. 1959 Cri LJ 917 s AIB 

1959 S C 673. 

-S. 165-A—Scope — Couviction under S. 105, I. P. 

Code for nITence committed in 1948 — Legality—Ap. 
pellate Court's power to alter into one under S. 101 
read with S. 109,1. P. Code. Conviction not valid — 
Appellate Court can alter findings —Accused may be 
convicted under S. 101 read with S. 109, I. P. C. See 
Criminal P. C (1S98‘, S. 423 (!) (b). 1957 Cri L J 695 : 
AIR 1957 All 388. 

[Reversed on another point in AIR 1900 SC 409.] 

-Ss. 165.A, 109, 193, 214-Criminal P. C., S. 195-B 

— Municipal employees attesting Panchaoama of 
seizure of "Ganja" — Attesting is not as municipal 
employees but as witnesses—Defence trying to win 
over attesting witnesses and constable who seized 
‘Ganja”-Offence punishable under Ss. 109 and 193, 
I. P. C. — S. 214,1. H. C. is inapplicable —Prosecution 
can be on complaint by Court where case pending 

- Trial vitiated. See Penal Code (45 of I860), S. 109. 

1960 M P L J (Notes) 11, 

-S. 165-A—Sentence. 

Th r° ,? ccused in his ru stic simplicity did not know 
the full consequences and implications of his act. 
This was clear from the fact that he asked the Magis. 
trate to accept something publicly in open Court. 

.. Ho,d * tha J U w , ould not be P ro P er t0 treat him in 
tne matter or punishment in the same way as is neces¬ 
sary in the case of those bribe-givers who deliberately 
wa , nt t0 P ublic officials in order to gain their 

now, L 95 » • !L L 1 992 ' 1956 Ra| L W 173 : 1LR 

l 9a i 5 *\ 5 Ra| 4971 A IR 1955 103(112) (Pt D) 

[rr 15). 

-S. 165-A—Sentence. 

It is the gravity of the offence committed and not 
the nature or size of the instrument employed for 
committing that offence that should be the criterion 
tor determining the sentence to be awarded to the 
offender. Where the accused was making a daring 
attempt to corrupt a public officer by inducing him to 
go out of his way and to wink at the land-grabbing 
P“H ed > t he accused and to render 
g i i he,p t0 h,m . for achieving success in such un- 

i52LSfc U!t5 Sl iu h a ? 0lfe ? Ca has t0 be viewed as 

det Sl rent sentence. 1954 
(1954) Trav-Co 856 : 1954 Cr L J 
1604: AIR 1954 Trav-Co 492(495)(Pt G)(Pr7)(DB). 

7. Alteration of charge. 

165-A—Criminal P. C. (1898), Ss. 225, 537- 
Alteration of charge under S. 165A, Penal Code to 

ment-Mi li 16 uk° 9 c P e £ al Code ’ in res P ect of abe ^- 

mi |18981 ' s - 225 - 


s. - A,tetatIo 1 of-Charge under 

• .* Code ~ Necessary iacts mentioned - 


Charge could be changed into one unde r S - ie , L I0 r ^ 
with S. 109. I. P. Code. See Criminal P. C. (1893), 
S. 537. 1957 Cri L J 695 : AIR 1937 All 388. 

[Reversed on another point in AIR I960 SC 409.] 

SECTION 166 

-S. 166—'While acting or purporting to act in the 

discharge of his duty’—Act includes illegal omissions 
—Allegation that public servants disregarded their 
duties cast on them lor safety of the populace—Sanc¬ 
tion under S. 197 held necessary. See Cr. P. Code 
H8981, S. 197. 1962 (2) Cr L J 320 : AIR 1962 Bom 
198 (DB). 

-S. 166 — Contempt of Courts Act (1952), S. 3 — 

Bailiff using force in obtaining delivery of possession 
—(Constitution of India, Art. 215.) 

The rules of the Court provide that the bailiff has 
to return to the Court for being armed with neces¬ 
sary powers and help. The mistake on the part of the 
bailiff in using force, however, without being pro¬ 
perly armed by an order of the Court does not make 
his offence a culpable one lor contempt of Court. See 
Contempt of Courts Act (1952), S. 3. 1956 Cri L J 
734 : AIR 1956 Cal 249 (DB). 

-S. 166 — Prisoners in 'police lock up — Circle 

Inspector not allowing them to take food—Offence. 

Where it is admitted that when certain under trial 
Jrisoners in police lock up were about to take their 
ood the officer in charge, whose primary responsibi- 
ity it was to give them proper food, was not present 
and the circle inspector asked them not to take food 
but to wait till the arrival of the officer in charge, 
it cannot be said that he committed an offence under 
S. 160, Penal Code. By merely asking them not to touch 
any food until the person directly responsible for the 
feeding of the under trial prisoners, namely the officer 
in charge, arrived there, the circle Inspector was 
presumably taking the usual precaution so that there 
may not be any complaint about the quality of food, 
etc. and S. 100, Penal Code, hast’absolutely no appli¬ 
cation to this case. (1905) 31 Cut L T 695. 

-S. 166—Case under—Delay in placing allegations 

before Magistrate. 

In cases such as under Ss. 342 and 106, Penal Code 
the most important though by no means the only test 
is whether allegations against the police officer or any 
other public servant concerned are placed before 
proper authority at the very earlier opportunity. A 
delay in making this allegation before the magistrate 
or other competent authority is almost fatal to a 
prosecution of this nature. 1952 Cri L J 1390 : AIR 
1952 Vindh Pra 57 (58) (Pt B) (Pr 5). 

SECTION 167 

^~S. 167—Prosecution for giving false information 

rrotest petition pending enquiry-Opportunity to 
prove truth of that charge—Duty of Court to give, 

Where [a person who is accused of having com¬ 
muted an offence by reason of his having given false 
information demands a Judicial investigation into tho 
truth of the charge made by him. he is entitled to be 
given an opportunity to prove the truth of that charge. 

0f ! u, 5 h < udici “l' investigation 
“at should be regarded as a complaint made by 

t l , L S . c f* e ’ “prosecution against him on the 
S! /? a p h0 , c fc ar * e made b V bim was false is 
All WBUsSrt fo ena o^ de * 5 ^ 18e °)' S 201. 1959 
(&0204 ( (m 5). 2 ! 1 59 CrR1Ul 1959 M L i 

refill? 7 ,7 Ranblr L Penal ^ < 1989 R- K-). S. 107 - 
In ention to cause harm - Patwari - Making wrong 

hon n y ftR a reVe , nU 1 COrds —Possibility of mistake being 
bona Bde not ruled out-Wrong entry was innocuous 
as there was decree of civil Court determining rights 
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of complainants — Held, that Patwari could not be 
said to have intended to cause any harm. 1965 Kash 
LJ 93: AIR 1966 J & K 96. 

-S. 167 — False document — Making of wrong 

entries initially not to constitute false document. See 
Pecal Code (1660), S. 464. 1965 (1) Cri L J 213 : AIR 
1965 Raj 9. 

SECTION 168 

——S. 168—Bombay Civil Services, Conduct, Disci¬ 
pline and Appeal Rules (framed under R. 48 (2))— 
Civil Services (Classification, Control and Appeal 
Rules), R. 21 — Trade — Meaning of — Words and 
Phrases. 

The expression ‘trade' used in S. 168 I. P. C. and 
R. 21, should not be construed in its technical sense 
and should not be confined only to mercantile opera¬ 
tions or commercial transactions but should be given 
wider meaning bearing in mind the context in which 
it is used. So construed it would include any busi¬ 
ness carried on with a view to profit and, therefore, 
the business of making plans and estimates for profits 
as consulting sanitary engineers and contractors 
would be included within the expression “trade", 
AIR 1951 Bom 233 (239) (Pt A) (Prs 18,19, 21, 22) 
(DB). 

SECTION 170 


act under colour of the office of a Civil Surgeon. 
ILR (1956) Hyd 436. 

-S. 170 — Person travelling without ticket re¬ 
presenting himself to be I. A. S. officer and managing 
to secure money for railway fare — Offence may be 
cheating but not covered by S. 170, Indian Penal 
Code. ‘Act under colour of office' points to acts 
which could have not been done without assuming 
official capacitv and would not connote acts ot 
ministerial character which might be done without 
requiring the justification of offence in the person 
doing. 1963 M P L J (Notes) 224. 

-Ss. 170 and 419 —Applicability —Personation of 

public servant—Ingredients. 

Cheating by personation (S. 419) is an offence of a 
general character under which a person may pretend 
to be any one other than what he really is. But 
cheating by pretending to be a public servant (S. 170) 
is a specific offence where one pretends to be.a 
public servant. It has all ingredients of cheating by 
personation under S. 419. But when the personation 
is that of a public servant and the pretender does 
some act. then the offence becomes one under S. 170. 
1958 M P L J 287 : 1953 Cri L J 1039 : 1958 Jab L J 
726 : AIR 1958 Madh Pra 230 (230) (Pr 4). 

SECTION 171-A 


-S. 170—“Particular office.” 

What is meant by “any particular office” is "any 
specified office” regardless of whether such an office 
exists or not. There can certainly be a particular 
office though it does not exist. 1953 All L J 260: 
1953 Cri L J 1279 : 1953 All W R (H C) 376 : AIR 
1953 All 549 (549) (Pr 1). 

•-S. 170-Personating public servant—Four acts 

done while so personating — Gist of offence — One 
trial for all four acts — Same transaction — Criminal 
P. C. (1898), S. 235. 

The act of pretending to hold a particular office as 
a public servant alone, does not make a person 
punishahle under S. 170 unless that person in such 
an assumed character does or attempts to do some 
act under colour of such office. The act or acts done 
by the person who personates a public servant merely 
gives a clear indication that the person has misused 
his position, i. e , he has done some overt act in exer¬ 
cise of the authority of the assumed public servant. 
It is thus wholly immaterial whether such a person 
indulges in one act only or in a series of acts. Assum¬ 
ing for the sake of argument that each of the four 
acts done by such a person technically constitutes a 
distinct offence, if it can be inferred from surround¬ 
ing circumstances that all the activities at particular 
places were carried out in pursuance of one domi¬ 
nant idea then all the acts done by him would be 
acts done in the course of the same transaction. In 
such a case his trial for a number of distinct offences 
committed in the course of one and the same trans¬ 
action would be permissible under S. 235, Criminal 
P. C. AIR 1951 All 481 (481) (Pr 3). 

-S. 170—Personation, 

Mere personation is insufficient to justify convic¬ 
tion under S. 170, Penal Code. The phrase “act 
under colour of such office”, points to acts which 
could not have been done without assuming official 
authority or responsibility. Where the accused was 
not a Civil Surgeon but he issued a certificate on 
which he had made a rubber stamp which purported 
to show him a Civil Surgeon. 

Held, that as under S. 288 of the old Civil Service 
Regulation, corresponding to S. 387 of the new Civil 
Service Regulations, the accused even in his capacity 
of a retired Assistant Civil Surgeon could issue a 
certificate, he could not be deemed to have done an 


-S. 171-A'(b)—A person giving some land to a voter 

for refraining to vote at an election is guilty of an 
offence under S. 171-B See Penal Code (1800), 
S. 171.B. 1957 Cri L J 1212(1): AIR 1957 Andh 
Pra 845 (DB). 

SECTION 171-B 

-S. 171-B —Trial for offence under — The un¬ 
registered deed of sale is admissible in evidence for 
the limited purpose. See Registration Act (1908), 
S. 49 (c). 1957 Cri L J 1212 (1): AIR 1957 Andh Pra 
845 (DB). 

-S. 171-B, 171-A (b) — Applicability — Bribe for 

refraining from voting—Offence. 

If the words “electoral right” in S. 171-B are sub¬ 
stituted by the relevant part of the definition given 
in S. 171-A (b), it is obvious that to induce a person 
not to vote or to refrain from voting would be to 
induce him not to exercise his electoral right. A 
person, therefore who gives some land to a voter for 
refraining from voting at an election is guilty of an 
offence under S. 171- B, Penal Cade. 1956 Andh W R 
420: 1956 Andh LT 376: 1957 Cri L J 1212 (1): 
AIR 1957 Andh Pra 845 (846) (Pt A) (Pr 4) (DB). 


SECTION 171-C 

-Ss. 171 C, 171-F — Representation by candidate 

and his agent that he was Chalanti Vishnu and as 
such representative of Lord Jagannath and P er J? n 5 
not voting for him would be sinning against the God 
and also be committing sacrilege against dharma 
Candidate also appealing to voters in the name ot 
caste and using symbols of the God in his propa¬ 
ganda—Held, that the representations fell within the 
scope of sub-s.(2) and also constituted offences under 
S. 171-F/171-C and S. 508, Penal Code - The appeal 
and use of symbols canie within sub-s. (3) of S. 1-3, 
Representation of People Act (1951) but were not 
offences under the Penal Code. See Representation ot 
the People Act (1951), S. 123. 1964 (1) Cri L J 57: 
AIR 1964 Orissa 1 (DB). 

SECTION 171-D 


>-S. 171-D—Scope and applicability. 

The essence of the offence ot false personation is 
le offender pretending to be other than 
?ally is. The gist of the offence being false per- 
jnation, the section does not come into play wnen 





Mifssfs Jtofflaa ip CSS ft)h ; « 

=§, Mf© — masaeaiBlfim at s'MS®a — fififflas >«4 
.sm3 ^ M&ete fa? '«'iag pro W«®a •«' ^ 
* mmm &®$Ma * e iu®l-l®S- r swi3 Mb aaw 
ksiwtod eat to fess &a6 fo' few surt tbsnty newt 
f3 ete?stoi fe Sfa fess ©AJlNig oWles?. Wbsa a ge®as 
,*j ffcwn jasftj SteiM& is - :f Jnlss® 8? --aw® 
_ fa IklgJ g®ptr 3 lifagS ffifl 30® WSJi'V; fi9» 
fa feafc p^®!7 $&> mft e Aav '1% 

•jMit-f* ir f^stx) gafiJs# (G^Mbi wkstiS&j*:» Ow*®' 
to:ffl?C?i8W®a4fl^& te|6« «&© g» '•»&« 
fib?! sgffiteg ©1®® #5i®si W 3K8KSS ,1ns «*#■« &K a 

Mst -safa' :foeis n tom ®i? 'kfe® :spe2,fc 
Ir' #» pli'ag d£» Mas* fewpea to 
@g iM?MeS te mis, iaiste^iinaiteii: 
s*& ifcawfc wmk#J * «t (fea at; fe”feg a 

1MM if€pK fe &fel k&sswe $B®s®aB j5@s®K ®* 
smss® 33 &SA a pEm® toe mas ww s® MiteG 
gspg 8*®(a tea S38?! (tel «C® ® S to pflfag ttfVwR t 

-tovjjt ©!? toft wc-ox. MS Zf^Otoa ff : & ifesK'sal 

ifegis, 3£ {* as® to® ©ffesa ®gj-g$®catos 

sfi a® iMtefe tosUd sspfis# @bb®1 ©:; rk» wr« 

WTsan •<- ifisaaisi ;#:e-i f®) >i pSlil&fg afcfeir eeni gggiSae 

a&toa^sesg^aBG^B 
te to wsy £»S tori Ls grati* Soe > ® * 
L®M»? mafair t: i-ifaw ieatiw, Si H S W@© 5iki 

mmj&kih rm ox (^aiuj mm s 

a, Si m »&of£ m ©sc @i m 1 ® $h& % 

-4331UB «= fe’5jfJSefe (&&&# = 3&«« m\ 
©>fc? s'? gs.fie»' 2 fefl ax nw.i 
fefifiae si? to ftoC i&4s prf 

uaaftScl ;o«d|K3Mas: te ©e:»A.&jm 'i#te r: 

. ise 4 ctotoe 0© Ous^Bfisa si© ©3 to fet«b 

csfetaa. Sa® Es; 26 p«^Si s®sse»ss@ !ss©^> 

iV%« t& ss fick«tes® f© to ci* of 3a b; 

©iiixs guseet 7s. fesfe S fcffei itiitsfeisieib 

V&2 jete 'Mim&z Stfr® swEsLte : ]ia o©eEeca 
«*» ib to ®8C1»,', (f.«20a‘5 ?BlTlftfl.'S •» fi fifes 

2 h to {^i5tea to ESsasaHBaffi to: tostoa 
ua? ©as wh® is s ?<&?£, 

USsCtos’feea^EG^SiSagafela^ Ssae *5 i®l!s 

■orafi shis aa 

toaK3tptfiTO«& ras feirovi?, ■■!§ g..u ®isean 

«e'M? 4 H?3p® BEte'3 Ik-s fa -gotim 6a R««w ® Kiffe- 

, 7 .i ,-J’-.,- a^.-«.—..vO, ._ - 1 ? .,.n_ _ ‘ . . ',i . ^ r. 



EJEc. tog ssiteESitea Ls S® s@ Mfecl ‘mm fa 
|®3®se «B to sns @sJ. & m® fcjfca ®i mmm mm,. 
w #®e«te-*B«8 to® f£ «e to ifes® itoSIsa a© fa 
feasfe ®?_s&jfe fesfe-K @dl toft to 08 




i» 

S. IW-X ft&vdJM&t to 

^Wfia a" 

JrSiSrfisjiS“• 

fert:i wrf* s* 3 i» ito *SXf 8 !Wl Jt 2 i».s R@s 68 *B& 




» prs^a 


"HJ— 11 *-*** WS6 

0 © “®fl!l!S££ I""^' 



aljuieraMHBSBie «®a -w 
fa teDacss@^©§^ m.S ttJ:.n/a-eaato fceeafe 

SC £..'»© ia«« vw: B'.'i) to oi«s?i?3c '<& ® w \, 

AKm3fe?^ I® asjl JteJgs 

if A Ui &Sf®» Cfflli L6® 6 »©vR •■•«! ^£i s & Si W 

to*® ©? -« s ^ esse ad gto Sb ^ 




^jfiii- -Hi 156 'M'i^ -4 tS : 4 --iF- ^ ’• f- 

1 j?» Gn 8® fe «s» $ ssileiSM 6© Mss s 

■a s m am? gaaift 5s© © 



•• u :' n 


a^JUff-topise;'«ft&Fi sfi site 
sse®3FS©i 

'ill:M mk£towaeAfajtes fatos 
@8 steife Soisi^§E©@ L ? a0a^ e®btc^®* ‘••wsicawa'owi^g 
to %?S to® SC W’/a ivdvfi m to ’ja® ®S; a®»aa te 
gfit) fef.i }-'mr,fcikdfc aaFdi^feiSafiBiSfflssr ®?©© 
wiisfflE estei a sagsail tes i^§ ase® ^ to iaKie 
? D 48 5?®e sM e@®5® te 'S’tefe isisiwa to 
TOuMW ttoSKOt^ pwyiwv^i® fa fc ®k;ji§& fe®§ 
fa sjf'S-te «5 fesA miMi ba «6 V f 0®fc'§ ■sp® 
Ikte, a mibssm ®e tejJsgsMsafi fa a ©sem 

aI ®s® Sffiafa ASS 1®SS iJifG liRifelJ @Fi)% 

• - E'agssssfflMss ig’ ®i®i!fl£ea8 aaJ iitfe 

ag®gfi fai to ms Cktesa ^Sstea ®sj3 sb so®h 

(iopmsjfsfei sal i|sj0aaw?& ’ml u «sss®»as :«rej 

wtog&v Mxa ^ffisiilr. ®@feB to O? 4 iipl! 

^to.^i@EAssBfito^ agefiss? steasae- JSasM* 
paSSsii e® sfoSess £a to sses® $S ®Blfe a®4 

:< *&*’, Ms m to ©a9 fe ted? ^Esig^Bsto = H 081 S 


ivsc’lg seca sxiiSite safews. PI art !L Jt e S lb® as?:.: 

?3ss®is adbfto to®B fifate Issj Aw^^eft^u-iJ 

•* a# ^ u» © ass a jj ii c 
3teto i m 

=-fG- --peSsto @ra®6stoa oi^a? to s©^ 
‘Stan to t @Gsaw«iftte:i '.!«?. jg.aasw ®te fags sf; 
■pmn. k m£m m s® fe 

<» TT > Jc:'H'-« (J^VS\ llMSKSmOQ& TJ3ffAV-W7i^nti?^ SrrO(P*4(?.7!ra^?!l 



==%, X?WE>mfl m»S =«fag®sdSjifi 2 B toator^ 

to p®ss:i|. s 'feugsi ®g pi».’-ipfc..tn r?g m 

tip fe® r r?:3®wsi- 

»,» ^ ™ '«•=» fteSS^ fa © J5 
to 5-Mtiie 4$ m®m\ £m&&; fei 

faM fa rnmL to fefisstofe ^ *& 

“^spi t 

vjfee is ®1 ©?..’: ?tsgKia® i'. .>$•. ;,pusuwi ,<** 

^ ; S® ci ¥^r- 5 % K ;ter ’«; ^BE®e a© 
^"-rwf ! -riN ^ J '^5 

S3 3fe f/^i^3fe5s©(SH 

■-Jsu£fe0fef fl i® 5 j?Hsj (fe gosMa 


VvWftii.ifi 


p WSf 
3(® » 

Itosa & a ail® (cet 2s i] m b a ;t si im aa 

.■>r 





fa- I 3 a "'-- : 3r. ® j S3i ®P ==■ OJik’M [ 

gg^l^sjassi - &ii3Q32% - .pAefe3 ^ (5 0 

E C 3 ^9^®pa ®v i :m MflMhai im ©a afeiisa 

>‘>.*n.v. fc.-s. miJtito)wroblri! ®; ©twsassr* 


-V-—._— ^_w.. . ... % - 4 , 

toi §pfe|i?ci5%e's%j@* 

§> ****** <Hg fe pr afew 11 


**-**«&?**• ■, . 

















152 


PENAL CODE (I860), S. 171-G 


S. 171.G that a sanction is necessary. An offence 
under S. 171-G is not a species of the more general 
offence of defamation and the section cannot be said 
to have been carved out of S. 499, I. P. Code. Where 
the statement is merely defamatory and does not fall 
under this section no sanction is necessary. 70 Mad 
L W 942 : 1957 Mad W N G12: 195S Cri L J 647 (2): 
AIR 1958 Mad 240 (241) (Pt A) (Pr S). 

[Overruled on another point in AIR 1967 S C SOS]. 

-S. 171-G—Essentials to be proved. 

Under S. 171-G, the points required to be proved 
are : (1) That an election was impending. (2) That 
the accused made or published a statement. (3) That 
it,purported to be abatement of fact. (4) That it related 
to the personal conduct*or character of a candidate. 
(5) That he published it with intent to prejudice his 
election. (6) That it was false or that the accused had 
no reasonable ground for believing it to be true. 1957 
Mad W N 612 : 70 Mad L W 942 : 195S Cri L J 647 
(2): AIR 1958 Mad 240 (241) (Pt B) (Pr 9). 

Overruled on another point in AIR 1967 S C 80S.] 

-Ss. 171-G, 499 and 500—Speeches made during 

elections—Privilege—Statement of fact when offence 
—(Elections)—(Criminal P. C. (189S), S. 196). 

There is no special privilege attached to speeches 
made duriog an election. The political address or 
the public career or speeches of rivals are fair subjects 
for bona 6de discussion and unfavourable comments 
are privileged. One should not however allude to the 
private life or circumstances of any candidate. One 
should always bear in mind the distinction between 
criticism and allegation of fact. Where the bulk of 
the matter consists of mere general expressions, it will 
not fall under S. 171-G. Statements of fact are those 
statements, of the falsity of which prima facie proof is 
possible. 

A printed notice contained a series of rhetorical 

3 uestions whether it was true or not that the candi- 
ate used to receive money and withdraw from con¬ 
test in elections. Beyond these rhetorical questions no 
particulars were mentioned which would enable the 
candidate to refute them. 

Held, that the allegations could not be construed 
as a statement of facts and the complaint under 
S. 500,* Penal Code having been property hied, no 
sanction was necessary. 1957 Mad W N 612 : 70 
Mad L W 942 s 195S Cri L J 647 (2) s AIR 1958 -Mad 
240 (241, 242) (Pt C) (Prs 8, 10, 11,13). 

[Overruled in AIR 1967 S C 808.] 

SECTION 172 

-S. 172 — A served with notice but not appearing 

before adalat—Trial and conviction of A by Pancha- 
yati Adalat under S. 172, I. P. C. — As A was served 
with a notice he could not be convicted under S. 172, 
Penal Code — S. 172 makes absconding of a person to 
evade service of summons or notice an offence and 
not non-appearance of a person served with notice 
or a summons an offence — Conviction of A under 
S. 172 was bad in law-(Criminal P. C. (1898), S. 195 
(l)>. See U. P. Panchayat Raj Act (20 of 1947), S. 52. 
1953 Cri L J 555 s AIR 1953 All 200. 

-S. 172 — Applicability!— Mukhiya of gram pan¬ 
chayat was informed that woman had died — No 
information given that she had unnatural death or 
her death occurred in suspicious circumstances — 
Offence - Criminal P. C. (1898), S. 45 (1) (d). 1901 
B L J R 35. 

SECTION 174 

-S. 174 — Section 485-A, Cr. P. C., whether deals 

with offence falling under S. 174,1. P. C. — Sections 
485 and 487, Cr. P. C. whether repugnant—S. 485-A 
whether dead letter on account of omission to men¬ 
tion it in S. 487, Cr. P. C., S. 485-A, Cr. P. C. does 


not deal with an offence falling under S. 174, I. P. C* 
which falls within the purview of S. 195, Cr. P. C* 

— There is no difficulty in reconciling S. 4S7 with 
S. 485-A — They provide for different situations and 
there is no repugnancy it all between the two— 
Consequently question of S. -485-A being a dead 
letter aoes not arise — (Interpretation of Statutes) — 
(Civil P. C. (1908),* Preamble). See Criminal P. C. 

(1898), S. 485. A. 1959 Cri L J 300 s AIR 1959 Andb 
Pra 144 (DB). 

—S. 174 — Cognizance of offence under, committed 
by a person figuring as accused before it — Power of 
Nyaya Panchayat — Exercise of — Amounts to viola¬ 
tion of principles of natural justice. See Panchayats 

— Himachal Pradesh Panchayat Raj Act (6 of 1953), 
S. 57. 1964 (1) Cri L J 34 : AIR 1964 Him Pra 2. 
-S. 174 — "Intentionally omits to attend” — Pro¬ 
secution's failure to prove satisfactorily service of 
summons on accused — Conviction for intentional 
omission to attend cannot stand. AIR 1955 NUC 
(Him Pra) 4301. 

-S. 174 — Offence under — S. 487, Cr. P. C. pro¬ 
hibits the Magistrate from trying any person who has 
been guilty of an offence under the section in rela¬ 
tion to a summons issued by him. See Criminal P. C. 
(1898), S. 487. 1961 (2) Cri L J 87 s A 1 R 1901 
J and K 54. 


-S. 174—Procedure. 

Non-attendance in obedience to a summons — If 
the Magistrate thinks that such au offence has been 
committed by the persons in question he ought to 
follow the procedure prescribed by the Criminal 
Procedure Code in trying them therefor. When this 
is not done but a simple notice to the persons is sent 
and they come forward and ask to be excused and 
the Magistrate "sentences” them to pay a fine of 
Rs. 5/-, the procedure is not contemplated by the 
Code. The Magistrate cannot formulate his own pro¬ 
cedure, however convenient it be. 1961 (2) Cri LJ 
87 s AIR 1961 J and K 54 (54) (Pt A) (Pr 3). 


-S. 174 — Offence under—Complaint by Court- 

Necessity—Criminal P. C. (1898), S. 195 (1) (a). 

In view of the provisions of S. 195 (1 1 (a) of Cri¬ 
minal P. C. an offence punishable under 8. 174 of the 
Penal C>de can be taken cognizance of by a Court 
only on the complaint in writing of the public ser¬ 
vant concerned or of some other public servant to 
whom he is subordinate. 1961 (2) Cri L J 8< : AIR 
1961 J and K 54 (54) (Pt B) (Pr 3). 

-S. 174—'Order in writing’—Nature of direction. 

Order contemplated by S. 160, Cr. P. C. is an order 
addressed to a person whose presence is required 
An order given to a subordinate officer to produce a 
person before the Sub-Inspector is not an order 
contemplated by S. 160, Cr. P. C„ disobedience of 
which could be made punishable under 5. 1<4, 
I. P. C. even though the order might be brought to 
the notice of person concerned. The words sum¬ 
mons, notice, order or proclamation in S. 1<4, I. r. U 
are different forms of directions as such it they are 
not addressed to the persons whose attendance is 
required. These directions are not warrants of 
arrest addressed to a police officer in respect of which 
there could be no intentional omission. 19o4 ^rr 
L J 10G0 : AIR 1954 Kutch 25. 

_S. 174 — Omission to attend — Whether inter* 

tional—Question of fact. 

Whether the omission to appear before the investi¬ 
gating officer was intentional is a question of fact 
and where the trial Court had found in favour of the 
prosecution and the order was proper and legal • 
held, that prima facie the omission was intentional 
and High Court will not interfere in revision. ^ 195* 
Cri L /lOGO : AIR 1954 Kutch 25 (26) (Pt C) (tr 4). 
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.-S. 174 — If presence of a person cannot be com¬ 

pelled and he is not legally bound to appear, refusal 
to appear in response to notice and summons, etc., 
not an offence. 

Held, that the offence contemplated by S. 174, 
Indian Penal Code, consists in an omission to appear 
at a particular place before a specified public func¬ 
tionary' in obedience to a summons, notice, order or 
proclamation, which is otherwise valid. There can¬ 
not be a conviction under S. 174 unless a summons, 
notice or order or proclamation for attendance has 
been issued by a public servant to a person and un. 
less that person is legally bound to attend at a cer¬ 
tain time and place in obedience to the summons, 
notices, etc. The notices which were issued to the 
petitioner did not in any way require his attendance 
before the Gram Panchayat and the applicant could 
not be compelled to appear beiore the Pacchavnt for 
his non-compliance with the said notices. The con¬ 
viction of the petitioner under S. 174 could not be 
sustained. 1962 MPLJ (Notes) 331. 

$. 174 — Summons merely to produce account 
books — Company's non-compliance — Effect of — 
Officer not authorised to summon books for depart¬ 
mental enquiry—Company held not bound to comply 
with the summons—No offence committed. See Sales 
Tax-Madras General Sales Tax Act (I of 1959), S. 41 
(I). (1962) 2 Mad LJ 264. 

S. 174—Intentional omission-Meaning — Accus¬ 
ed attending but leaving, to answer on urgent cal! of 
nature—Explanation if satisfactory. 

The expression ‘intentional* in S. 174 occurring 
in that section conveys the idea that the disobedience 
must be wilful. Mere omission on the part of the 
accused to give previous intimation to the Court 
about his inability to attend at the time fixed may 
not by itsell be decisive, because there may be some 
sudden disability which could not be anticipated, 
put such an omission is relevant on the question as 
to whether the explanation given by the accused 
person for his non-attendance can be believed or 
DOt ’ Ai R 1922 AH 82 and A I R 1923 Lah 163, Rel. 
on. (1960) 2 Ori J D 308 : 26 Cut L T 571. 

— JJ4 — Applicability-Disobedience of order of 

patr0 , 1 Village-Disobedience not 
intentional but due to factors over which accused 
unl?°c^Conviction by Cram Panchayat 
Sfk er D* L 4, Pena Co ^ e * he,< * not sustainable. See 

!o«Kife n Ea ! Ac* (19-17), (7 of 19-1S), S. 73. 
AIR 1955 NUC (Pat) 3988 (DB). 


—Pff«d 74 »~ ^Dstfuetion—Defective proclamation 
C ft?^“Applicability of S. 537 -Attachment under 
m ** invalid--As terms of S. 87 are mandatory and 

f?-‘ Ve ’j pet,t,oner a 8 ainst whom the proclama- 
tion is issijed cannot he prosecuted for disobedience 

S 87 Proclamation. See Cr. P. C. (1898), 

o. 87. 19a5 Cn L J 318 s AIR 1955 Punj 18 (DB). 

SECTION 175 

hTu 175 f,~ Summons merely to produce account 

Offiwr^ o T* ny s , non - coai P liance - Effect of - 
manul a V thor ‘ sed t0 summon books for depart. 
Xhth«T^-Company held not bound to comply 
Tax-Mai. ™p 0ns ~ N 2 ° ffe 5, c e committed. See Sales 

5“uSeiTiSft; 2 et s T “ Ac ‘ a ° f 1959) ’ s ’ 41 

to hand 1 ^'^ 6831 ^ bo l 1,ld t0 do ’ Karnam failing 
Commit. >v * r ff * 0vernn,e , Dt records to his successor - 

S« °95SC,iL 

■Xgta 1 li Sgf gZ!^SSs. c ”“ rt - 

*»■ Aretes 


tempt and they can be taken cognizance of by the 
Court in whose view or presence they are committed 
and in respect of only such contempts, the High 
Court would not take cognizance and S. 3 (2) ol the 
Contempt of Courts Act bars its jurisdiction. If the 
act complained of does not fall under the sections 
mentioned, then the jurisdiction of the High Court is 
not excluded. See Contempt of Courts Act (1952), 
S. 3(2). 1961 ;(1) Cri L I 134: AIR 1961 Pat I 
(DB). 

-S. 175 — Applicability—Failure to produce ac¬ 
count books by plaintiff. 

A party who fails to comply with an order for 
production or inspection of the document* can under 
the present law. be punished only in the manner 
prescribe! by O. 11, R. 21. Civil P. C. and cannot be 
held punishable under Indian Penal Code. See Penal 
Code (I860), S. 43. AIR 1953 NUC (Raj) 4627. 

SECTION 176 

®-Ss. 176, 21 — Applicability — Section 176, ap¬ 

plies to public servant—Person appointed as investi¬ 
gator under S. 33 of the Insurtnce Act is not public 
servant—Statement made to such person is not barred 
under S. 24, Evidence Act. 

For the application of S. 176, it is necessary that a 
person as Investigator under S. 33 (3) of the Insurance 
Act.be a public servant. A Chartered Accountant whe 
had been directed by the order of the Central Gov¬ 
ernment to investigate into the affairs of an Insu¬ 
rance Company and to report to the Government on 
the investigation made by him cannot be said to be a 
public servant. A person who is directed to investi¬ 
gate into the affairs of an Insurance Company under 
S. 33(1) of the Insurance Act does not ipso facto 
become an officer. He is not employed in service and 
therefore definition in 9th clause of S. 21 would not 
apply to him. The making of a statement to the 
Investigator under S. 33 (3) of the Insurance Act does 
not amount to furnishing information on any subject 
to any public servant as contemplated by S. 176 an 
omission to furnish which would be an offen-e under 
that section. Section 176 would not compel an ac 
cused to make a statement to the Investigator to the 
effect that he misappropriated the money of the In- 
surance Company, and the statement cannot be con- 
sidered to be involuntary under S. 24 of the Evidence 
Act. (1963) 1 S C R 253 : (1962) 32 Cam Ca 699* 
1962 ( 2 ) Cri L J 805 : A r R 1962 S C 1821 ( 1 S 69 
1870) (Pt P) (Prs 285 to 287). U 

~ S :ifl 6 “‘; In ^ r . near s ? ch village”—Suicide place 
in a village at a distance of one mile from the village 

ot it I , and owner and there was another village and 
a nullah be ween the two-Village could not l?e said 
to be near the village where the landlord lived. See 
Cnmmal P. C. (1898), S. 45 (1) (d). A I R 1954 Him! 

-S. 176-Essentials for conviction. 

Ppn e a !°r„i P . e k S0D C3n be evicted under S. 170, 
f K e _ n . a !. Code th ? prosecution is bound to prove (a) 
that he accused person was legally bound to furnish 
a certain information to a public servant and (b) that 

wSiM<V"Sm 4“ g— «•!> information 4 
(Pr 2) 1 14 1 AIR 1954 Him P,a 67 < G7 J (Pt C) 

s - 176-Applicability-Holder of a license to sell 
of iSl aocl-OfS""' ° l ‘'“ k heM -°'"i«ion 
thnref 01 >h° ffoooso the holder 

aShtii vtlSri m&T J?? Co,t r 

is-as-tlsl: 
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shop but omitted to include the mill made cloth 
stored in a retted godown elsewhere which were 
subsequently seized. 

Held, that intention is to be presumed from circum¬ 
stances and in the face of the requirements of the 
license and the non-disclosure of the godown and the 
accidental seizure of the cloth from the godown, the 
•conclusion is clear that the accused intentionally 
• omitted to furnish information and is liable under 

S. 176, Penal Code. 1952 Cri L J 1642 : A I R 1952 
Tripura IS (20) (Pt B) (Pr 17). 

SECTION 177 

—S. 177—Legally bound—Knowledge of falsity is 
necessary to constitute offence — Registration Act 
4190S), S. 21. 

Section 21, Registration Act, does not lay any obli¬ 
gation on the executants of documents to correctly 
describe the property sold, the object of that section 
in requiring sufficient description being only to 
secure easy identification of property. Even if such 
an obligation is assumed to exist, the Court is under a 
duty to see whether such information was given with 
the knowledge that it was false or whether there 
was reason to believe it false before it can hold an 
accused to have committed an offence punishable 
under S. 177, Penal Code. 51 Cri L J 883 : AIR 1950 
Ajmer 19 (2) (20) (Pr 2). 

-S. 177—Subordinate Court—Complaint of offence 

•under by Additional Deputy Commissioner—Applica¬ 
tion to withdrawal by the Board of Revenue—Not 
maintainable — Additional Deputy Commissioner is 
not subordinate to the Board of Revenue under S. 195 
<5), Criminal P. C. — (C P. and Berar Municipalities 
Act (2 of 1922), S. 83 (1) — (C. P. and Berar Board of 
Revenue Act (12 of 1949), S. 0). See Criminal P. C, 
(1898), S. 195 (5). 1953 Cri L J 741: (A I R 1953 Nag 
121 (DB). 

SECTION 178 

-S. 178-Contempt of Subordinate Court — Juris¬ 
diction of High Court — When barred stated. See 
Contempt of Courts Act (1952), S. 3 (2). 1961 (1) Cri 
L J 134 : A I R 1961 Pat 1 (DB). 

SECTION 179 

-S. 179 — Scope — Action under S. 480 to be pre¬ 
ceded by action under S. 485. Section 480, Criminal 
P. C., is the general section for contempts committed 
in view or presence of Court whereas S. 485, Crimi¬ 
nal P. C., is the particular provision regarding a 
witness refusing to answer questions as required by 
S. 179, Penal Code. See Criminal P. C (1398), S. 480. 
1962 (1) Cri L J 409 : A I R 1962 Cal 195. 

-S. 179-Contempt of Subordinate Court —’Juris¬ 
dictions of High Court — When barred stated. See 
Contempt of Courts Act (1952), S. 3 (2). 1961 (1) Cri 
L J 134 : A I R 1961 Pat 1 (DB). 

SECTION ISO 

-S. 180—Contempt of Subordinate Court — Juris¬ 
diction of High Court — When barred indicated. See 
Contempt of Courts Act (1952», S. 3 (2). 1961 (1) Cri 
L J 134 : A I R 1961 Pat 1 (DB). 

SECTION 182 

SYNOPSIS 

(Penal Code (45 of I860), S. 182.) 

1. Nature and ingredients of offence under. 

2. Information to any public servant. 

3. Intention, whether necessary. 

4. Sections 182 and 217 -Distinction. 

5. Report of police officer not a complaint. 


6. Evidence and proof. 

7. Practice and procedure. 


1. Nature and ingredients of offence under. 

•-S. 182 — Report to Tahsildar with a view to 

take action — Report found false — Offence under 
S. 182, Penal Code, is complete even if no action is 
taken on report — S. 182 does not require that action 
must always be taken if the person who moves the 
public servant knows or believes that action would 
be taken—Prosecution under S. 182 must be on com¬ 
plaint in writing by Tahsildar. See Criminal P C. 
(1898), S. 195. 1962 (2) Cri L J 286 : A I R 1962 S C 
1206. 


——Ss. 1S2 and 191 — Applicability — Information 
given under S. 182 must be information which ac¬ 
cused knows or believes to be false — To have reason 
to believe it to be false is not sufficient — S. 191 — 
Distinction. 

To constitute the offence punishable under S. 182, 
it is necessary that the information given should be 
information which the accused person knows or 
believes to be false. It is not sufficient that he had 
reason to believe it to be false, or that he did not 
believe it to be true; there must have been positive 
knowledge or belief that it is false. A I R 1930 Lah 
54 : 29 Cri L J 753, Foil. 

Unlike S. 191, the scope of S. 182 is restricted in 
that whereas the former also makes it an offence on 
the part of the accused person to make a statement 
which he does not believe to be true, the latter does 
not make it so. 1961 All Cr R 312 : (1961) All W R 
(Sup) 59 : 63 Punj L R 566. 

-S. 182 — Offence under — Nature of—Involves 

moral turpitude. 


•'Moral turpitude” is not defined anywhere— But it 
means anything done contrary to justice, honesty 
modesty or good morals and implies depravity and 
wickedness ot character —S. 182 (a» enjoins a duty 
on persons to abstain from giving false inlormation 
to a public servant. Individual’s conduct in giving 
false information to a public servant in the circumst¬ 
ances stated in S 182 (a) is contrary to justice, 
honesty, good morals aodshows depravity of character. 
See Panchayats—U. P. Panchayat Raj Act (20 of 1947), 
S. 5.A. AIR 1959 All 71. 


-S. 182 — Information known or believed to 

>e false. 

A necessary ingredient of an offence under S. 182 
s that the information which the person sought to 
>e prosecuted gave must have been known or 
jelieved to be false by him. In the absence of such 
in allegation in the complaint an offence under b. 16 Z 
s not disclosed. I L R (1950) 2 Assam 249, 52 
Cri L J 394 : AIR 1951 Assam 54 (5o) (Pt C) (Pr 7). 

_S 1 S 2 (a)-Accused writing letter to chairman 

>f municipality objecting to name of S in Electoral 
Roll—Assertion therein that S was not paying income 
ax and therefore he could not claim to be voter - 
Copy of letter sent to Sub-Divisional Officer — Such 
jfficer requested in accompanying memorandum to 
sail for from Income-tax Officer .necessary> informs- 
; ion—Enquiry made by Sub-Divisional Olficer. 

In order to establish an offence punishable under 
5.182, Penal Code it must be established that a per- 
i0 n cave information which he knew-or behaved to 
be false to a public servant and that he intended 
thereby to cause such public servant to do s °™ et “‘ ng 
which he ought not to do. The words. 11 ® '^ mu^t 
thing” which such public servant ought to do must 
mean to do something which the public servant 

was enjoined to do in his official capaaty as pubhc 

servant. If a person -gives false information to a 

public servant knowing it to be likely or intendi g 
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that he would do something which had no connec¬ 
tion with his office as a public servant the conduct 
of the person giving such information would not 
come within purview of S. 182, Penal Code. 

The .accused wrote a letter to the Chairman of a 
municipality objecting to the inclusion of the name 
of S in the preliminary Electoral Roll, asserting that 
he had come to know after an informal enquiry that 
S did not pay income-tax, that therefore he could not 
claim to be a voter and that his name should be 
struck off if it was found after necessary enquiry that 
he did not pay the income-tax. A copy of the letter 
was sent to the Sub-divisional Officer and in the 
accompanying memorandum he was requested to 
look into the matter seriously and call for from the 
Income-tax Officer necessary information in this con¬ 
nection. Enquiries were made by the Sub-Divisional 
Officer and he found that S paid income-tax and that 
the allegation against him was false. Upon that the 
Sub.Divisional Officer filed a complaint against the 
accused alleging that he had committed an offence 
punishable under S. 182, Penal Code: 

Held, that the Sub-Divisional Officer was being 
asked to do something which did not constitute an 
act to be done in the exercise of his duties as a public 
servant. That being so, so far as the sending of the 
letter to the Sub-Divisional Officer together with 
memorandum was concerned, no offence under 
S. 182, Penal Code had been committed and therefore 
the Sub-Divisional Officer had no right to file the 
complaint. 51 Cri L J 469 : A I R 195U Cal 97 (98) 
(Pt B)(Prs 2, 6). 

~S« 182 — Applicability — Section requires that 
information given must be false to the knowledge of 
accused "-Allegation found not proved is not neces¬ 
sarily false and false to the knowledge of the maker 
--Accused cannot be convicted under the section if 
fails to establish that the reported information was 
true. AIR 1955 N U C (Madh-Bha) 35. 

-S. 182-Essential ingredient of. 

Section 182 of the Penal Code inter alia requires 
as an essential ingredient thereof that the allegedly 
false information must have been given with the 
intention to cause, or knowing it to be likely that it 
will cause a public servant in the exercise of his 
duties as such (a) to do or omit anything which he 
ought not to do if the true facts were known to him 
or (b) to use his lawful power to the injury or annoy¬ 
ance of any person. 1986 Raj L W 33 : 1966 Cri L J 

* I:L R (1965) 15 Raj 1134 : A I R 1966 Raj 101 
(103) (Pt C) (Pr 6) (DB). 


2. Information to any public servant. 

S.1S2 — Offence under — “Public servant con¬ 
cerned*—Meaning. 

So far as S. 182 is concerned words mean public 
servant to whom false information is given with the 
intention or knowledge that he will co something 
wnich he ought not to do. See Criminal P. C. (1898), 
s -195 (1) (a). 51 Cri L J 469 * AIR 1950 Cal 97. 

—-Ss. 182,201 and 203-Scope. 

Sections 201 and 203 contemplate information 
given to private persons as well as public servants— 
nrst information reports under S.:154, Criminal P. C, 
re covered by sections but statements made to police 
curing investigation are not covered— It any person 
gives the first information statement to the police 
Q p ^ n °t voluntarily which is recorded under 
tn k * i ? mi ? a * C. and if ultimately it turns out 
inf.!/ 1 i se *1 would not amount to giving false 
roiormation. It would amount to giving false infor- 

S 9 m t D S t k e oIIender would be punishable under 
‘J/j 1* ft c - Provided the requisite intention is 
P v d unlike S.182,1. P. C. which deals with giving 


false information to any public servant, Ss. 201 and 
203 do not refer to whom the information shou d be 
given. It would take in private persons as well as 
public servants including the police. 1962 (1) Cri 
L J 610 : AIR 1962 Ker 133 (DB). 

-S. 182 — Assistant Sub-Inspector in charge of 

police station in absence of Sub.Inspector who is 
officer in-charge recording F. I. R. and investigating 
it — Complaint about offence under S. 182, I. P. C. t 
filed by him is valid. See Criminal P. C. (1898), S. 4 
(p). ILR (1963) Cut 790. 

-S. 1S2 — Misrepresentation to Magistrate as to 

identity of person, whether cheating — Offence made 
out is one under S. 182 since it is a case of misrepre¬ 
sentation as to identity and not of cheating. See 
Penal Code (I860), S. 415. AIR 1951 Sau 8 (DB). 


3. Intention, whether necessary. 

-S. 182—Making false report of burglary—Offence 

—Motive of suppressing certain documents on the 
plea of their having been stolen—Effect. 

For an offence under S. 182 the accused must 
intend to cause or know it to be likely that he will 
cause a public servant to use his lawful power to the 
aonoyance of any person, that is of any other person. 
Where the ulterior motive of making a false report of 
burglary was to suppress certain documents by 
pleading that they were stolen making of the false 
report with this intention is not punishable under 
S. 182. 1958 All W R (HC) 606 : 1959 All Cri R 
508 : 1959 Cri L J 1037 i A I R 1959 All 545 (545) 
(Prs 1, 2). 

S. 182—Intention — Ascertainment. 

In the case of an offence under S. 182, Penal Code 
the accused’s intention has to be gathered from his 
acts. Where the *whole object*was clearly to invite 
the police to act in a manner which would make an 
election a farce it was held the offence under S. 182 
was made out. 1952 Cr L J 365 : A I R 1952 All 178 
(179) (Pr 4). 


4. Sections 182 and 211-Distinction. 

—S. 182 — Mere filing of report under S. 307 
amounts to institution of criminal proceedings — 
Person reporting can be convicted only under S. 211 
5?t u Qd0r s -1S2, See Penal Code (1860), S. 211 
(1965) All W R (H C) 282. 

<T7n S 7 ; T 18 p 7 A PPl»cant lodging complaint under 
i>. 307, I. P. C.—It amounts to institution of criminal 
proceedings-AppHeant can be convicted only under 

I: Hum”! in w I <H 2 c, s li 2 PeM ' Cod " (1860) ’ 

applicable—Effect of non-compliance — Cognizance 
cannot be taken. See Criminal P. C. (1898' S 195 
U) (a). 1962 (1) Cr L J 627 (All). U 5,1 ^ 195 

—S,. 182..1211-scop.-They 

*\ ac ?r, sed c l“ commit both offences under S. 182 
x ^ 211 ou ,n L he P utsuit ofth *> same purpose one 

{A*. 1 ® 

-Ss. 182, 211 — Prosecution under S 182 —Pnm 
S; 182-Bar of S.195, Cr. P. Code -(Cr. P. C. (1898)! 

sErHrlBSIS 
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tion was correct. The Magistrate tried both the cases 
together and convicted the accused under S. 182 
holding thdt his complaint was thus automatically 
dismissed: 

Held, that the complaint under S. 182 could be 
proceeded with, even though a complaint was filed 
by the accused. The question whether the Magis¬ 
trate should have also filed a complaint under S. 211 
was a distinct question and if so persuaded he could 
have lodged a complaint himself under S. 195. Crimi¬ 
nal P. C. If the Magistrate did not choose to do that 
his conviction was not incorrect. Sanction of the 
Magistrate is required for a complaint under S. 211 
and not for one under S.:182, I P. C. AIR 1943 Lah 
31. Foil. 1950 Cri L J 215 :1 L R (1955) Hyd 842 : 
AIR 1956 Hyd 25 (25) (Prs 2, 4). 

-S. 1S2 — Scope — Offence also one under S. 211, 

Penal Code committed in relation to proceeding in 
Court—Necessity for complaint by Court—Held also 
that assuming the case tell within S. 1S2, I. P. C., or 
even S. 47 of Madras District Police Act, provisions 
as to necessity for a complaint by a Magistrate could 
not be evaded by prosecuting the complainant under 

S. 47 of the M. D. Police Act or S. 182. I. P. C., 
because the facts also constituted an offence for 
which such a complaint was necessary. See Cr. P. 
Code (1898), S. 195. 1954 Cri L ] 799 : AIR 1954 
Mad 561. 

-Ss. 182 and 211—Complaint under S. 1S2—Facts 

disclosing offence under S. 211 as well as under 
S. 182—Accused not to be acquitted on ground that 
prosecution should have been under S. 211. 

If a case comes both under Ss. 211 and 182 of the 
Indian Penal Code, it is open to the authority con¬ 
cerned to proceed either under one section or the 
other. But if in such a case the authority concerned 
has thought fit to file a complaint under S. 182, Penal 
Code the Magistrate is not justified in acquitting 
the accused on the sole ground that he should have 
been prosecuted under S. 211, Penal Code. 32 Cal 
180:7 MHCR (App)5fcl5 All 330, Foil., 14 Cr 
L I 491. Not foil. 1952 Raj L W 220 : I L R (1952) 
2 Raj 44 : AIR 1952 Raj 142 (144) (Pt A) (Pr 0). 

5. Report of police officer not a complaint. 

--S. 182—Report of police officer of offence under 

S. 182, Penal Code not complaint. See Criminal P. C. 
(1898), S. 4(h). 1963 Raj L W 48. 

6. Evidence and proof. 

-Ss. 182, 109 — Evidence — Writer of application 

proved to be false—Liability under S. 182 — Accused 
was only the writer of the application-and he had do 
reason for supposing that the allegations in it were 
false and hence he could not be held guilty. 1956 
Cri L J 503 C l)* AIR 1956 Bom 265 (265) (Prs 2. 3, 5). 

—S. 182—Burden of proof. 

Under S. 182 it is not the law that the accused 
must prove that the information given by him is true 
or that he believed it to be true. On the other hand, 
it is for the prosecution to prove satisfactorily that 
the allegations made by the accused, were false and 
were false to his knowledge or, at any rate, he did not 
believe them to be true at the time when he made 
those allegations. The fact that belief of the accused 
turns out to be a wrong belief, is not sufficient to 
bring home a conviction under S. 182. AIR 1930 Lah 
54(1) and 29 Pun Re 1894 (Cr) and 26»Mad04O, 
Relit d on. 37 Mys L J 201 : I L R (1960) Mys 4S1 i 
1960 Mad L 1 (Cr) 301 : I960 Cri L J 1113: AIR 1960 
Mys £08.(208 (Pr 3). 

7. Practice and procedure. 

-S. 182 — CompWnt regarding offeDce, :by whom 

to be made — False information about bribery given 


to Chief Minister—Enquiry regarding it made by the 
Sub. Divisional Magistrate — False information re¬ 
peated before him—The repeated information can he 
the basis on which the Sub-Divisional Magistrate can 
file a complaint against the informant under S. 182, 
I. P. C. — Said Magistrate will be the: public servant 
concerned within, under S. 195. Criminal P. C. See 
Criminal P C. (1898), S. 195. 1959 Cri L J 6S3 : AIR 
1959 All 378 (DB). 

-S. 1S2 — Report by police officer to Magistrate 

after investigation following complaint that com¬ 
plaint was false — Order by Magistrate directing 
prosecution of complainant under S. 182, Penal Code 
is wholly without jurisdiction. See Criminal P. C. 
(189S), S. 470. 52 Cri L J 394 : AIR 1951 Assam 54. 

-S. 1S2—Procedure—Offence under—Necessity of 

preliminary enquiry—S. 182 is not one of the offences 
mentioned in cl. (b) or (c) of S. 195(1). Criminal 
P. C., therefore preliminary enquiry, before a com¬ 
plaint is actually made by public servant is not neces¬ 
sary. See Criminal P. C. (1898), S. 470. 1957 Cri L J 
716: AIR 1957 Cal 382. 


-S. 1S2— Sentence. 

Accused mere servant and then out of employment 
—In view of facts and circumstances, sentence re¬ 
duced to fine of Rs. 100 from that of Rs. 200. I L R 
(1958) 1 Cal 555: 1957 Cr L J 716:61 Cal WN 
967 : AIR 1957 Cal 382 (383) (Pt C) (Pr 7). 

-S. 182-Prosecution under—When misconceived. 

As the law deals with the bribe.givers and bribe¬ 
takers on the same par and treats them as accomplices 
of each other when it is not shown whether the 
information given by the accused was false or true 
and secondly when the accused persons are not 
bound to incriminate themselves their prosecution 
under S. 182, Penal Code, is misconceived. 19o4 Cri 
L J 263 : (1952) 1 Mad L J 803 : AI R 1954 Mad 24^ 
(245) (Pr 1). 

-S. 1S2—Complaint under S. 195 (1) (a), Criminal 

P. C. — Complaint in cases of offences mentioned in 
Cl. (a)—Offence under S. 182, Penal Code. See Crimi¬ 
nal P. C. (1898), S. 195 (1) (a). 1963 B L J R 471. 1 

—S. 182 — Prosecution under — Dismissal of, on 
ground that the complaint not presented by public 
servant concerned — Does not bar the second prose¬ 
cution on valid complaint. See Criminal P, C. (lo9S). 
S. 403(1). 1965 Raj L W 279 1 I L R (1965) 15 Raj 
1018 : 1966 Cri L J 166 : A I R 1966 Raj 40. 

_S 182 — Section 247, Criminal P. C. dm?s not 

applv to case registered on report of police officer as 
public servant — Dismissal on case of default in 
appearance by police officer miking report or offence 
under S. 182,'Penal Code not in accordance with law. 
See Criminal P. C. (1898), S. 247. 1963 Raj L W 48. 

_S. 1S2 — Complaint of theft found to be false— 

Complainant prosecuted under S. 182. 

Complainant is not entitled to get the copies of 
statement of witness who had been examined by tne 
police during the course of investigation in connec¬ 
tion with the theft case-Proviso to S. 162 (1), Crimi¬ 
nal P. C. relates to inquiry or trial of offence which 
was under investigation at the time when the state¬ 
ment was made and does not relate to a dale rent 
offence which could not have been made the subject- 
matter of investigation by the police - To sav that 
S 182 does not amount to an offence in itself as an 
independent entity and it is indistinguishable from 
the offence investigation into which has led to a 
dropping at that case and to a subsequent complaint 
bv .helolice under S. 182, Penal Code is to say 
something which is quite untenable. See .Criminal 
P C (1898), S. 102 (es it stood before amendment or 
1955). A I R 1957 Raj 185. 
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SECTION 183 

-S. 1S3 — Order prohibiting act of directing or 

promoting procession without licence — Merely 
joining procession—Offence. 

Where an order promulgated under S. 30, Police 
Act prohibited the convening or collecting any 
assembly Or directing or promoting any procession in 
the regulated area without obtaining licence. 

Held, that merely joining the procession did not 
amount to contravention of the order and no oilence 
is committed. 1960 Nag L J (Notes) 114. 

-Ss. 1S3 and 1S6—Civil P. C (190S), 0. 21, Rr. 46, 


under S. 1S3, Penal Code. 1961 (2) Cri L J 564 
(Tripura). 

-S. 183—Attachment by lawful authority — Proof 


49—Decree passed against some partners of partner¬ 
ship business in their individual capacities—Attach¬ 
ment ol partnership business in execution of decree 
against them is irregular — OJficer executing decree 
obstructed in execution of decree — Question whe¬ 
ther property attached belongs to partnership busi¬ 
ness is to be decided by executing Couit and not 
left for decision in prosecution for offences under 
Ss. 1S3,186. 

A decree-holder cannot proceed against the interest 
of a partner except in the manner laid cown in the 
different sub-rules, R. 49 of O. 21 and an attachment 
made under 0. 21, R 46 of the partnership business 
in execution of a decree against the partners in their 
individual capacities is irregular and ineffective. 

Where at the time of the execution of a decree 
passed against some of the partners of a partnership 
business in their individual capacities, the fact that 
the property sought to be attached belongs to a part¬ 
nership business ia which some other persons are 
also partners, is brought to the notice of the Officer 
executing the decree, it is his duty to stay his hands 
and report the matter to the Court for further orders. 
Then the Court would make necessary inquiries and 
come to a boding whether it was a partnership busi¬ 
ness or not and issue an appropriete writ of attach¬ 
ment. This important question cannot be left for 
decision of a Criminal Court in which the peisoDS 
alleged to have obstructed the officer executing the 
decree are prosecuted for offences under Ss. 1S3 and 
180, Penal Code. 1963 B L J R 375. 

—Ss. 183 and 186-Civil P. C. (1908), 0. 21, Rr. 46, 
49—Decree passed against some partners in partner¬ 
ship business in their individual capacities — Nazir 
seeking to execute decree against partnership pro¬ 
perty in which some other persons were partners— 
l acts pointed out to Nazir — Nazir giving ono hour’s 
time for payment and, on non-payment, starting 
attachment — Judgment-debtors on advice of pleader 
asking Nazir to leave and snatching away article 
attached—Conduct of judgment-debtors and pleader 
held not to amount to obstruction or resistance. 1963 
B L J R 375, 

; “S. 183 — Applicability — Removal of property 
lawfully attached — Obstruction during process of 
attachment not made out—Olfence—Tripura Munici¬ 
pal Act, Ss. 256 and 297. 

Section 250, Tripura . Municipal Act deals with 
powers of entry and inspection as contained in S. 255 
and prevents an obstruction to entry, inspection or 
search. Where the charge against the accused was 
that they forcibly removed fiom the custody of a tax 
collector certain property said to have been attached 
py Jawful.authority and it appeared that the tax 
collector and the municipal servant were not obstruc¬ 
ted while entering the shop and preparing the attach¬ 
ment list but it was only after the movables were 
taken into custody that the accused were said to have 
removed the attached articles. Held, that there was i 

?- 2 £ 6 r , ead with S. 297 of the 

irlpura Municipal Achbht the offence came diwctlyi 


—Absence of—Offence. 

fn order to prove that an attachment made in 
pursuance of S. 109 of Tripura Municipal Act was 
effected by lawful authority the prosecution has to 
prove that on the date the attachment was effected 
the necessary 15 davs had elapsed after the service 
of the notice and the bill. If the prosecution fails to 
prove this, the taking of the property is not by lawful 
authority and therefore the offence under S. 183, 
Penal Code has to be treated as not having been 
proved. 1961 (2) Cri L J 564 (Tripura). 

SECTION 1S6 
SYNOPSIS 

(Penal Code (45 of 1860), S. 186.) 

1. Ingredients of offence. 

2. "Voluntarily obstructs.’’ 

3. Complaint-Necessity of and what is. 

4. Practice and procedure. 

1. Ingredients of offence, 

Ss. 1S6 and 189—Applicability — Ingredients of 


offence. 

As the traffic constable was trying to clear the 
congestion from the road the accused became angry, 
showed him red eyes and asked him to give him his 
number. The accused persisted in asking for tho 
number of the Police constable even when the con¬ 
stable was engaged in clearing the congestion on the 
road and he placed his hand on the uniform of the 
police constable and was pushing him, thus obstruc¬ 
ting him in the discharge of his public functions. 

Held, that the mere demand for the number of the 
constable was no threat of an injury nor did the 
pushing amount to a threat of injury although it 
might amount to an assault. Section 186 was the 
Proper section to apply and not S. 189. (195S) 1 Cal 
L J 81. 

— s lSS-^seHijU of offence - Madras Ceneral 
Sales Tax Act. Ss. 14 aud 15. 

To constimte an olfence punishable under S. 186, 
I enal Code, the prosecution has to prove that the 
accused v o |un tari ,y obstructed a public servant in 
the discharge of his public functions. But the rigour 
of this section has been considerably diluted and 
even taken away by the corresponding provisiou in 

3r±W B « 0f . the S c alesTav Act To attract 

under s u Ka ,S K USlC ent ,hatan officer authorised 
. • S „' It’ ha ? been Prevented or obstructed from 

entering the shop and conducting the inspection 
contemplated by S. 14. It is not necessary thaf force 
or violence should have been used in preventing or 
obstructing such entry or inspection. All that is 

SSW ,s that ° r ias P ec bon should have been 
r prev , en c 6 ? °r obstructed. See Sales Tax— 
Madras General Sales Tax Act (9 of c 

1958 Mad L j (Cri) 255 : 195S Ker L J 03 ' R 

2. "Voluntarily obstructs” 

an offence under S. 180, Penal Cnd n p u 8 ? 
Supplies (Temporary Powers) Act (24 of loa'fl 
(1) and (2;. 52 Cril J 757 , AIR 1951°S C 201.' 

-S. 188—‘Obstruction’—Meaning of. 

The word ‘obstruction’ in S. 186 connotes 
overt act in the nature of violence or "C of iSl 
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lence. It cannot be said that a man obstructed 
another if that man runs away from arrest or if he 
does not actually submit to the arrest. 1955 Cr L J 
278 : 1954 All L J 544 : A I R 1955 All 104 (105) 
(Pr 7). 

-S. 1S6— Obstruction—What constitutes. 

To constitute ‘obstruction' within S. 1S0 it is not 
necessary that there should be actual criminal force. 
It is sufficient if there is either a show of force or 
threat or any act preventing the execution of the 
process of the civil Court. AIR 1935 Bom 24, Rel. 
on. 1956 Cr L I 4S : 5S Bom L R 1021 : ILR (1957) 
Bom SO : AIR 1957 Bom 10 (11) (Pt 10) (Pr 10)(DB). 

-S. 1S6—Obstruction to public servant in execut¬ 
ing warrant of possession — Offences—(Contempt of 
Court.) 

If an accused person obstructs a public servaot in 
the discharge of his public function (viz., in execu¬ 
tion of a warrant of possession) he commits two 
offences. One is the alleged obstruction which comes 
within S. 186 and the other offence is the offence of 
having been guilty of undermining the authority of 
the Court. It an accused peison has committed an 
offence within S. 180, he would seem to have com¬ 
mitted also an offence of contempt of Court. 1956 
Cr L 1 48 i 58 Bom L R 1021: ILR (1957) Bom 80 : 
AIR 1957 Bom 10 (11) (Pt C) (Pr 10)|(DB): 

-S. 1S6 — Commissioner in partition proceedings 

—If public servant — Obstruction to, after protest, if 
offence. 

A Commissioner appointed by a Court to divide 

[ properties by metes and bounds, as a result of a pre- 
iminary decree for partition, is a public servant 
within the meaning of the term under S. 21. Any 
obtruction to work done by him is an offence under 
S. 180 — See Penal Code (1800), S. 21. 52 Cri L J 
847 : AIR 1951 Mad 773. 

_S. 186 — Obstruction — Mere abusive words or 

threats not sufficient—Accompaniment of gestures or 
other signs causing reasonable apprehension of resis- 
tence in the mind of public servant necessary. 

Mere threat or abusive words would not be suffi¬ 
cient to constitute ‘obstruction* within the meaning 
of S. 180, I. P. Code, unless such words are accom¬ 
panied by gestures or other signs from which the 
public servant could reasonably infer that any 
attempt by him to discharge his duty would be re¬ 
sisted and thereupon, out ot prudence, he decides to 
abstain from discharging his duty. A I R 1932 Cal 
871 Followed; AIR 1935 All 118 and AIR 1938 Nag 
529! Rel. on. 

Where in the execution of a distress warrant 
against the petitioner, the petitioner used threatening 
words in a loud tone and taunting manner showing 
red eyes to the Ohakla Kanungo who was trying to 
execute the warrant, as a result of which .-the Kanun- 
20 got frightened and did not execute the warrant— 
Held that the action of the petitioner amounted to 
an obstruction within the meaning of S. 180,1. P. 
Code. (1960) 2 O J D 401 s 26 Cut L T 596. 

_S. 186 —Criminal P. C. (1898), Chap. X, Ss. 133, 

134-Aoplication under S. 133, alleging encroach¬ 
ment on public road by opposite party - Magistrate 
not following procedure in Chapter X, but appoint¬ 
ing pleader Commissioner to measure spot—Obstruc¬ 
tion to pleader from entering house does not amount 
to offence under S. 188. 

Before a person resisting a public servant can be 
held to be guilty of an offence under S. 180, I P. 
Code, it must be established that the act of the public 
servant was legal and valid. When the act of the 
public servant was without jurisdiction, the person, 
who was being subjected to a position which is not 
valid or justifiable in the eye of law, cannot be said 


to be guilty of an offence under S. 180, even if in the 
course doing that he committed some other offence 
on which he may be legally liable. 14 Cr L J 251 r 
AIR 1927 Bom 483 : 22 Cal 280 : AIR 1920 Lah 295, 
Rel. on. 

A Magistrate commencing proceedings under S. 133, 
Criminal P. C., is.bound to proceed in strict confor¬ 
mity with the rules laid down in Chapter X. Where 
therefore, a Magistrate after receipt of an application 
under S. 133, alleging encroachment on a public road 
by the opposite party, instead of following the pro¬ 
cedure laid down by Ss. 133, 134, Criminal P. C. of 
passing a conditional order and issuing notice to the 
opposite party, orders a pleader commissioner to mea¬ 
sure the spot and submit his report, the procedure 
adopted by the Magistrate is misconceived and un¬ 
warranted in law and mere resistance on the part of 
the opposite party by stopping the pleader from 
entering his house to measure the land cannot be 
regarded as an obstruction to a public servant in the 
discharge of his duties within the meaning of S. 180, 
I. P. Code, although the opposite party may be liable 
for punishment for adopting threatening attitude and 
using indecent words towards the pleader. AIR 
1928 Lah 95 1 29 Cr L J 530, Rel. on. 43 Pat 735 ? 
1963 B L J R 279. 

-S. 186—Applicability—Minor certificate.debtor— 

Illegal arrest in execution of certificate—Father res¬ 
cuing him from arrest:— Rescuing from such illegal 
arrest dots not amount to any criminal offence—See 
Bihar and Orissa Public Demands Recovery Act (4 of 
1914), S. 7. AIR 1955 NUC (Pat) 2490. 

-S. 186 — Omission to prove writ under which 

public servant was acting—Propriety of conviction. 

Conviction under S. 186 cannot be sustained where 
the prosecution entirely omits to prove the writ 
under which the public servant was acting and 
therefore, it is impossible to say what his functions 
were in the discharge of which he was obstructed. 
AIR 1952 Pat 85(85) (Pr 1). 


-S. 180 — Voluntary obstruction — What consti¬ 
tutes. 

In order to constitute an obstruction physical force 
is not necessary. It may be in various ways. But 
where a tenant states to a peon who wants to effect 
delivery of possession of the house to a decree-holder, 
that he had rented the house from certain persons 
and would vacate it only if they asked him to do so, 
make such endorsement of the writ and the person 
returns without doing anything fuither, the action 
on the part ot the tenant does not amount to obstruc¬ 
tion as the peon has not peisisted in the performance 
of his duties and is not obstructed as such. A I K 
1950 Pat 544 (544) (Pr 6]. 


—S. 186 -Obstruction—Nature of. 

The word ‘obsruction’ doss not mean ‘physical 
►bstruction* and differs according to :the nature ot 
luty that a public -servant has to discharge. Thus, 
vhere a public servant has to search the stock ot 
ugarand has to seize certain quantity of it. placing 
A obstacles on the way to sugar godown making any 
vehicular traffic to it impossible and-the attitude ot 
esistance on the part of the accused who is the gene- 
al manager of the Company amounts to ‘obstruction 
vithin the meaning of S. 180, even though he has 
ictually used do physical force and the stocks are m 
act seized and removed with the help of the_ [ 

fase law referred. AIR 1950 Pat 436 (439) (PtB> 
Prs 15,17) (DB). 

—Ss. 186 and 353 - Taxation Officer has no right 
inder provisions of E. P. General Sales -Tax Ac 
1948), to insist on production of account books after 
•efusal by dealer to produce — His act is illegal and 
presence at shop after refusal is as trespasser 
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if be was pushed out of shop, dealer or -S. 186 - Decree passed against same partners of 

• • paitnership business in their individual capacities — 

Atfarhmpnh nartnershio business in execution of 


Hence even --* —r* —. 

persons assisting him.cannot be said to have com- 
mitted.offences under sections. AIR 1920 Lah 320 and 
AIR I960 A P 110. Foil. ILR (1965) 1 Puoj 242: 1965 
(2) Cr L J 116 : AIR 1965 Puoj 264 (266) (Pr 9). 

3. Complaint — Necessity of and what is. 

—S. IS6 — OlfeDce under — Report by Deputy 
Superintendent of Opium to Police—Charge sheet 
submitted by Police to Magistrate on basis of that 
report — No complaint within S. 4 (1) (h) — Convic¬ 
tion was illegal. See Criminal P. C. (1698), S. 195 
(1) (a). AIR 1952 Him-Pra32. 

-S. 186 - Cr. P . C. (5 of 1S98), S. 195 (1) (a) 

(b) (c)—Complaint by Court—Competency, 

No complaint for an offence under S. 180 of the 
Penal Code can be filed by Court, as S. 476, Cr. P. 
Code, applies only to cases falling within S. 195 
(1) (b) and (c) of the Cr. P. Code and S. 180, Penal 
Code, does not fall under S. 195(1) (b)or(clbut 
only under S. 195 (1) (a). (1951) 1 M L J 290 s 1951 
Mad W N (Cri) 59 (1): 1951 Mad W N 231 (1): 53 
Cr L J 1210 : AIR 1952 Mad 607 (608) (Pr 1). 

-S. 188 — Report by forester to D. E O. about 

obstruction to execution of search warrant—D. F. O. 
in his turn reporting the nutter to the Police—Police 
after investigation chargesheeting accused under 
S. 180 — Absence of complaint in writing of officer 
concerned. Cognisance without complaint in writing 
by concerned officer was fatal to the prosecution. 
See Criminal P. C (1896), S. 195. 1954 Cri L J 240 : 
AIR 1954 Orissa 175. 

4. Practice and procedure. 

-S. 188 — Criminal Procedure Code, S. 195 (1) 

(a) — Application for framing additional charge 
under S. 186 along with copy of complaint by officer 
concerned-Provision of S. 195 (1) (a) not complied 
—No cognisance can be taken of the offence. 

The accused was prosecuted under S. 353, Indian 
Penal Code. During the trial the Police Prosecutor 
filed an application for framing additional charge 
under S. 180, Indian Penal Code along with a copy 
of the complaint of the concerned Police Officer. 
Original charge-sheet was not however signed by this 
Police Officer. 

Held, that the mandatory provisions of S. 195 (1) (a) 
were not complied with as a complaint in writing of 
the officer concerned was not filed and the Court 
n A 0 I t n 8 mS? g ?, Uan< i® of such offence. AIR 1943 
S Ififl ^L 19 |° l 2, Dlst \ (Conviction under 

o' is? 1 f . » enal Code set aside; conviction under 

S. 353 maintained). 1965 Mah L J (Notes) 35. 

“TT a S - 1 ® 8 ~ Pract| ce and procedure-Offence under 
—Magutrate cannot take cognisance of the offence 
ls “ C0l ?? p,aint b V Public servant con- 
s0 “® °' he f Pe«on to whom he is sub- 

5STAWS?Sf , A 0 oKS k s ' 

*» £ i»K«. St”'*: 

s " p ™“ 

1^33 1 i 6 p2Lfp C j 0ffen ^“ OffeDces under Ss. 180 

ayswaasra isswwsarjr Cti - 

sa, rags 


paivuviaui)/ wuj.jvoj —- --*— — 

Attachment of partnership business in execution 
decree against them is irregular — Officer executing 
the decree obstructed in .execution of decree — ques¬ 
tion whether property attached belongs to partner¬ 
ship business is to be decided by the executing Court 
and not left for decision in prosecution for offences 
under Ss. 183 and 186,1. P C. See Penal Code (45 of 
1860), S 183. 1963 B L J R 375. 

-S. 186 — Practice and procedure — Conviction of- 

accused set aside under S. 180, Peoal Code for want 
of complaint under S. 195 (1) (a) — Conviction under 
S. 143, Penal Code is not barred — Prosecution under 
S. 143 does not require the making of a written com¬ 
plaint by public servant. See Criminal P. C. (189S}> 
$. 195 (1) (a). 1960 Cri L J 987 : AIR 1960 Puoj 3561. 

SECTION 187 

-S. 187 — Application under S. 476 (1), Criminal 

P. C. alleging commission of offence under S. 409, 

I. P. C. in proceedings before Court—Facts disclos¬ 
ing offence under S. 187, :I. P. C. — Application not 
affected by mention of wrong section — S. 476 does- 
not apply to the case. 

It is well settled that the mere labelling of a peti¬ 
tion under a particular section of the Penal Code is- 
not very relevant if the contents of the petition are 
sufficient to disclose a particular offence. Thus even 
if an application is made under S. 470, Cr. P. C. 
alleging that an offence under S. 409,1. P. C. was com¬ 
mitted in proceedings before Court, there is no bar for 
the Court to treat the application as one for trial of an 
offence under S. 187, I. P. C. if otherwise a case- 
could be made out under that section from the facts- 
disclosed in the application. See Criminal P. C. (1898). 
* 470(1). 1965(2) Cri L J 525: AIR 1965 Orisa* 

SECTION 188 

. SYNOPSIS 

(Penal Code (45 of 1800), S. 188.) 

1. Applicability and scope. 

2. Essentials of offence under. 

3. Conviction—Propriety of order. 

4. 'Promulgated’—Meaning. 

5. Necessity of complaint or sanction. 

6. Disobedience of illegal or irregular order. 

7. Practice and procedure. 

8. Revision. 

1. Applicability and scope. 

—-S. 188- Order under S. 144, Criminal P. C.— 
X «r Plry u°^ j Apprehension expected even thereafter 
-Fresh order promulgated by Magistrate would be- 

,0 ?/„ the ~ ?uch order is therefor? 

beyond Jurisdiction — Complaint under S. 188 for 
(rfsnch order Is also be y° nd jurisdiction of 

SAT' *■ (6 >' 

JmSM" 1 ” '" bi ‘ h 0 " 1 

'Pulsation-in the lection In essence- 

ggpSSSSSg 

in which they pronouce a Judgment. On the rS 
hand the pronouncement of the Judgment in <£,» 
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Court is a promulgation to the parties to that case. 
An order, whether it be judicial or executive, if it is 
for the purpose of maintaining public tranquillity, 
health, safety or convenience, its breach would be 
punishable under the section. Normally judicial 
orders, that is orders of civil, revenue or criminal 
Courts, affect only the right of parties and not the 
public and -therefore it is right that such orders will 
not be governed by the section. But an order under 
S. 145, Cr. P. Code, is an exception inasmuch as it is 
passed for maintaining public peace and therefore its 
breach is punishable under the section. 1959 All 
W R (H C) 17S : 1959 All Cr R 204 : 1959 All L J 

acs. 

—S. 188 — Scope and applicability — ‘Disobedi¬ 
ence causing or tending to cau«e etc.* 

Per Mehrotra and Sahai JJ.—Orders passed in judi¬ 
cial proceedings by civil, revenue or criminal Courts 
are not governed by S. It8, Penal Code. The dis¬ 
obedience of an order promulgated by a public ser¬ 
vant, which has been made punishable by S. 188, 
Penal Code mutt be a disobedience which causes or 
tends to causeybbstruction, annoyance or injury or risk 
of obstruction, annoyance or injury to any person 
lawfully employed. This also suggests that orders 
contemplated under S. 188, Penal Code are orders 
made by public functionaries in the public interest. 
The disobedience of any order passed in favour of a 
party to the litigation by a Court may result in annoy¬ 
ance to the party in whose favour it has been passed, V 
but it cannot be said that it necessarily causes or 
tends to cause obstruction or annoyance or injury to 
any person. Section 188, Penal Code, does not con¬ 
template orders passed by civil or revenue Courts in 
judicial proceedings. Any breach of such orders can 
oe adequately dealt with under the provisions of the 
Code ot Civil Procedure but it cannot be said that 
they are orders promulgated within the meaning of 
S. 1SS, Penal Code, the disobedience of which would 
result into obstruction, annoyance or injury. 1956 Cri 
L I 1176 : 1950 All L J 607 s 1956 All YV R (H C) 
459 : A 1 R 1956 All G30 (631, 632) (Pt A) (Prs 3, 4) 
(DB). 

_188 — Scope — Disobedience of order under 

S. 145. Criminal P. C.—Offence—Complaint by Magis¬ 
trate passing order under S. 145 or his superior is 
necessary. See Criminal P. C. (1898), S. 195. 1958 Cri 
L J 1378 s AIR 1958 Andh Pra 718. 

_8. 188—There must be violation of order duly 

promulgated — Mere order ot attachment under 
S. 145, Criminal P. C., without prohibitory order, is 
not order duly promulgated. 

Section 188 of Penal Code would not be attracted 
to a case where there is no prohibitory order served 
od a party. A bare order ot attachment passed under 
8 145 , without any prohibitory order directing one 
of the parties not to do any acts in respect of the 
land, dues not attract S. 188. Section 188 requires 
violation of an order duly promulgated. AIR 1901 
Assam 94 and AIR 1960 Assam 109, Foil. 196a• (1) Cri 
L J 424:1 L R (1964) 16 Assam 276: AIR 1965 Assam 
29 (30) (Ft A) (Pr 4). 

_S 188 -Applicability — Attachment order under.* 

S. 145, Criminal P. C.-Disobedience of-Offencc. 

An order of attachment passed under S. 145 and 
continued under S. 146 should not be construed to 
be an order forbidding the other interested parties or 
third parties from doing an act violation of which 
might come under S. Ib8 of the Penal Code, when 
there is no specific order passed on any of the parties 
either served or promulgated-that none of the parties 
will euter into possession of the property in dispute 
or do any act in reference thereto.: 

Violation of such an order can be punished by a 
/proceeding under the Contempt of Courts Act or 


even by a process for criminal trespass. 1961 (2) Cri 
L J 64:1 L R (1961) 13 Assam 414': AIR 1961 Assam 
94 (95) (Prs 4, 5) (DB). 

-S. 188—Applicability—Attachment of land before 

starting proceedings under S. 145, Criminal P. C.- 
Disobedience of such order—No offence under S. 188 
is committed. See Criminal P. C. (1898), S. 145. 1960 
Cri L J 891 : AIR i960 Assam 109. 

-S. 188—Applicability — Essentials — Attachment 

order under S. 145, Criminal P. C., not containing 
direction on petitioner to ‘abstain from certain acts, 
etc.’ — No finding that act of petitioner was such as 
to cause obstruction, annoyance or injury-Petitioner 
not shown to have known of order — Disobedience is 
not offence under S. 188 — (Criminal P. C. 1 1898), 
S. 145). 1960 Cri L J S91: AIR 1980 Assam 109 (111) 
(Pt C) (Prs 8, 9). 

-S. 18S -Attachment of land under S. 145, Cri¬ 
minal V. C.—Removal of crops in violation of Court's 
order amounts to theft — Accused would have been 
convicted even under S. 188, but omission, if any, in 
this respect did not affect legality of accused’s con¬ 
viction under S. 379 — Criminal P. C. (189S\ S. 195. 
See Penal Code (I860), S. 379.1952 Cri L J 994: AIR 
1952 Assam 109. 

—S. 18S — Applicability. See Penal Code (186)), 
S. 117. 1957 Nag L J 63. 

-S. 188—Scope. 

^Mere disobedience under S. 188 of an order pro¬ 
mulgated by a public servant is not in itself an 
offence unless it entails one or other of the conse¬ 
quences which the section itself mentions. 60 Cal 
VV N 633 : 1956Cri L J 515 : AIR 1956 Cal 102 (104) 
(Pt C) (Pr 8). 

-S. 188 — Applicability — Injunction order under 

S. 144, Criminal P. C. - Opposite party obtaining 
Civil Court injunction — Violation of order under 
S. 144, Criminal P. C.-Eflect-ln spite of Civil Court 
injunction, S. 144, Criminal P. C., order remains in 
force and its violation is an offence under S. 188, 
Penal Code. See Criminal P. C. (1898), S. 144. 1955 
Cri L J 1171: AIR 1955 Cal 439. 

-S. 188 — Aoplicability — District Magistrate not 

empowered to promulgate order — Contravention of 
order is no offence under S. 18S. AIR 19o» N U C 
(Madh Bha) 3048 (DB). 

—S. 18 S—Applicability - Violation of order under 
S. 144, Criminal P. C. — Person arrested can apply 
under S. 435, Criminal P. C., before waiting for his 
conviction under S. 188, Penal Code. See Criminal 
P. C. (1898), S. 144. 1961 (1) Cri L J 676 : AIR 1961 
Manipur 12. 

-S. 188 -Applicability and scope — Promulgation 

of order — Proof — (Criminal P. C. (1893), S. 134) 
Mere proof of general notification promulgating order 
does not satisfy requirement-Determination ot ques¬ 
tion ot knowledge of order — Place of residence or 
accused at place where order was promulgated win 
be taken into consideration — Due promulgation or 
order not admitted - Promulgation has to be proved 
according to law. AIR 1955 NUC (Manipur) 1836. 

-S. 188 - Applicability - Mere disobedience ot 

order-Sufficiency - Prohibitory order under 3. 7tf, 
Orissa Tenancy Act - Disobedience of - Oflence- 
(TeDancy Laws — Orissa Tenancy Act (2 of 

S.79). , , A 

Where a Rent Suit Officer made a prohibitory order 
under 8. 79 of the Orissa Tenancy Act for appraise¬ 
ment and division of the crop in respect ot a plot and 
the accused having disobeyed the ordet -was proso- 
cuted under S. 188, Penal Code, but there was no 
evidence that his disobedience of the order caused or 
tended to cause any obstruction, annoyance or injury 
nor was there any risk thereof. 
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under the scope of the section. Obviously the section 
applies to orders promulgated by public servants in 
respect of matters relating to safety, health or conve- 
uiece of the public or in other words, to orders pro¬ 
mulgated by public functionaries for public purposes. 
It does not apply to an order passed by a civil Court 
in respect of matters affecting the parties to a suit. 
The proper remedy for the disobedience of such an 
order is committal for contempt. 1952 Ker L T 547 : 


Held (1) that the case did not fall within the terms 
of S. IfiS as there was mere disobedience of the order. 

A(R 1957 Orissa 214 and AIR 1950 Nag 12, Rel. on. 

(2) that the order passed by the Rent Suit Officer was 
of a civil nature and not for maintenance of public 
peace and security and. as such, S. 188 was inapplic¬ 
able. A I R 1950 All 630. Rel. on. (1959) 25 Cut L T 
264 

-S. 1SS—Applicability — Wall under attachment 

under >. 146, Criminal P. C. — Repairs made on 
accnuut o* marriage in family—Offence — (Criminal 
P. C. (1598), S. 146). 

ft is not every disobedience of the Court's order 
that comes within the mischief of S. 1SS of the Penal 
Code. The disobedience complained of must cau«e or 
tend to cause obstruction, annoyance or injury, etc., 
as stated in that section. 

The wall which was under attachment under 
S. 146, Criminal P. C , was iu a dilapidated condition. 

There was a marriage of a girl in the family of one 
of the parties and on account of this marriage cere¬ 
mony rhe wall was repaired without the permission 
of the Court s 

Held, chat the offence under S. 188, Penal Code, 
was not made out and therefore, the prosecution 
under that section was incompetent. A I R 1939 Pat 
011 and A I R 1944 Pat 213 and A I R 1955 AH 423, 

Disting. I960 Cri L J 387 : AIR 1960 Pat 123 (125, 

126) (Prs 4, 5). 

-S. 188 -Applicability and scope. 

Under S, 188, Penal Code, mere di«obedience of an 
order made bva public servant lawf ully is not pun ish¬ 
able. Thus v/nere the only finding or the CourFwas 
that the act of the petitioner was done stealthily in 
the night it clearly indicated that the petitioners took 
some precaution to prevent it being known as to 
what tkey weie doing or intended to do and their 
act, although disobedience of an order of the Court, 
was not done in circumstances which tended to cause 
a riot or affray 1953 B L J R 123: 1953 Cri L J 
1787 : AIR 1953 Pat 376 (376) (Prs 1, 2). 

—S. 188 - Applicability - Eviction order against, I 
tenant - Tenant obtaining injunction against land- W^m aouoyance is no 
lord restraining execution of order - Prosecution of V Mere disobedience is 
•tenant under 5.188, Penal Code for contravening 
order — Maintainability—Houses and Rents — Bihar 
Buildings (Lease, Rent and Eviction) Control Act (3 
of 1947), Ss. 17 and 20. 

A landlord who had obtained an eviction order 
against his tenant took out execution of the same 
under S. 17 of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act. The tenant thereupon Bled a p„..i p.j. lounr-r r 
civil suit for declaration that the eviction order was ni 
illegal and obtained an ad interim injunction restrain- 22) ,Pt Al (t>rs 24| - 
log the landlord from executing the order of eviction. 

The landlord then moved the Controller and at his 
instance a complaint was filed against the tenant for 
■contravening the eviction order. The tenant was 
however proceeded against under S. 188, Penal Code. 

*h?c a d eo b « u l8 ?', Peo ? 1 had D0 application to 

under the cid« ie Th 0S , ° vlol L alions of orders made 
under the Code. The tenant having obtained an in. 

junction from the Civil Court was fully entitled to 

•w »>• hoLTlong 2 

the STaiVPt T ««»«* by 

ffissfers Cri l > i4i ° ■ 


order is committal for contempt. 

1953 Cri L I 1421 : A I R 1953 Trav-Co 330 (351) 

(Pt B) (Pr 2). 

2. Essentials of offence under. 

i/ 

—S. 188 — Order under S. 144. Crimiaal P. C. — 
Disobedience cf — Punishment—Constitutionality of 
order is to be judged in conjunction with S. 1S8 
through which it is enforced and uot in isolation — 

A mtie disobedience-of the order is not enough for 
couviction uuderJ>.J8S, disobe lienee must cause or 
tend to cau^e - obstruction, annoyance, or injury, or 
risk of obstruct ion, annoyance or injury to any person 
lawfully employed or danger to human life, health or 
safetv or a riot or affray — (Constitution of India, 

Part rrn. See Criminal P C. (1898), S. 144 1956 Cri 
L J 1026: AIR 1956 All 4Sl (DB). 

——S. 1S3 — Order of attachment under S. 146 Cri- 
minal P. C. —Encroachment on attached land bv one 
of the parties to dispute — No offence under S. 188 is 
committed. 1956 All W R <HC) 393 

V-—S. 188 — Infringement of order under S. 145. 
Criminal P. C. 

Under S. 188 it is not necessary that annoyance is 
actually caused; it is sufficient if the infringement* 
has a teodeccy to cause annoyance. The act done by 
the accused, ue., of taking forcible possession in 
spite of an order un der S, 145 (6); Criminil P. C., 
passed against them has a tendency to annoy the 
complainant. 1951 All L J 710 : 1951 All W R i HC) 
530: 1951 All Cr C 140 : 1951 R D (HC) 297 • 52 
Cri L J 1503 : AIR 1951 All 82S (829) (Pt A) (Pr 2)^/ 

188—Mere disobedience of order-Offence— 
not sufficient. 

- ----not an offence under S. 188, 

Penal Code. Unless the consequence of »he act of 
disobedience i« proved, a p*r>oa cannot be convicted 
under that sen. n . In order to establish that annoy¬ 
ance was the result of the disobedience of the order, 
there most be some proximity between the conduct 
of the accused and disobedience. The unnoyance has 
to be proved as a fact: mere mental annovnnee of the 
authorities concerned does not come within S 188 
r°i e - l® 60 Cri L J 215 : AIR I960 Assam 20 


injunction -SC0Pe ~^ e ^ U,al t0 comp, >' with of 


S. 188—Essentials of offence— Proof—(Criminal 
P. C. (1898), S. 195). 1 Mm,nal 

The ingredients of S. 188, Penal Code require: (1) 
lhat there must be an order promulgated by a public 
servant. (2) That the public servant must have beeu '' 
lawfully empowered to promulgate such order (3) 
Thai a person having knowledge of .such order and 
directed by such order (a) to abstain from a certain 
act. or (b) to take certain order with certain property 
in ho possession, or under his management, has dis¬ 
obeyed such direction. (4) That such disobedience 
causes or tends o cause (i) obstruction, annoyance, or 
injury, or risk of it, to auy person lawfully employed, 

riot or^affray human ' heaUh or safee y- 0r U«) « 

A complaint in writing of the public servant con. 
ccrned or of some other public servant to whom he 
is subordinate is requned. A prosecution under this 
section should not be launched unless all the elements 

2 e °^? ti0n 8r ® .Present. A complain? 
for an alleged disobedience oi the orcer under S. 144 
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Criminal P. C, must show that the disobedience 
caused or tended to cause obstruction, annoyance or 
injury or a riot. 

Out of all these requirements the most essential is 
that no prosecution can be instituted under this sec¬ 
tion without the personal complaint ot the public 
servant concerned : S. 195, Criminal P. C. 1959 Cri 
L I 32S : (1959) 1 Mad L J 135: 1959 Mad L I (Cr) 
157 : AIR 1959 Mad S9 (93, 94) (PtC)(Prs 9, 12. 13). 

-S. 188 — Order under 5. 144, Criminal P. C. — 

Order does not affect legitimate activities of citizen— 
Violation of any part of the order by itself does not 
amount to an offence—ft is only when such an order 
is taken along with S. 18S, Penal Code, that the viola- 
tion becomes an olfence. See Constitution ot India, 
Art 19. 1961 (1) Cri L J 676 : A I R 1961 Manipur 
12 . 

-S- 1 f>8— Essentials under — No evidence of caus¬ 
ing obstruction, annoyance or injury — Validity of 
conviction. 

Section 188, Penal Code, requires four ingredients: 
(1) there must be an order promulgated by a public 
servant, (2) the public servant must hive been law¬ 
fully empowered to promulgate such order, (3) a per¬ 
son must disobey such an erder and (4) such disobe¬ 
dience must cause or tend to cause obstruction, 
annoyance, or icjury, or risk of it, to any person law¬ 
fully employed, or danger to human hie, health or 
safety, ora not or affray. Where, therefore, there is 

no evidence to show that the disobedience tenced to 

cause obstruction, annoyance or injury or risk of 
obstruction, annoyance or injury lo any person law¬ 
fully employed tnere can .be no conviction lor an 
offence under S. 188, Penal Code. Case law referred. 
52 Cri L J 1526 : A IR 1951 121 (12 2) (Pr 4). 

-US. 188 - Order .under S. 36 (4), Legal Practi¬ 
tioners Act (1879). 

Proceedings under the Legal Practitioners Act are 
quasi-criminal proceedings and a person disobeying 
an order passed by the District Judge under S. 36 (4) 
ot that Act is liable to be punished under S. 188, 
Penal Code provided he is aware of the order 1950 
Nac L J 2)5 : 51 Cri L J 1007 : 1950 All W R (Supp) 
75 fll R (1950) Nag 449 : A I R 1950 Nag 158 (159) 

(Pr 6). 

_S. 188 —Person relusing to get himself inoculated 

sgair.'t Cholera on ground that he had taken preven- 
trve homeopathic mediciDe — Person contravenes 
provisions of paras 7 and 8 of Regulations made 
under Epidemic Diseases Act and hence is guilty 
under S 188. Penal Code. (1963) 5 Orissa j D 238 : 
1LH 11963) Cut 640 : 1968 (2) Cri L J 059 : AIR 1963 

Orissa 216 (217) (Prs 3, 6). 

_S 1 S 8 -Complaint under-Mere disobedience of 

order' under 5. 144. Criminal P. C. not sufficient- 
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made in pursuance of order — Order is not validly 
promulgated — Disobedience does not constitute ao 
offence under S. 188. 1962 BLJB 405. 

3. Conviction — Propriety of order. 

-S. 1SS—Breach of an order promulgated by public 

servant — Conviction — There must be evidence of 
promulgation of order by a public servant lawfully 
empowered to promulgate such order. \IK 1955 
NUC (Madh B) 3057. 

-S. 18S—Order by Ruler not to carry goods out of 

Kutch—Breach of—Recovering of penalty by customs 
authority—Punishment under S. 18S. 

The Notification No. 135 dated Ashad Sud 0th, 
Samvat 1988, reiterating an order by the Ruler prohi¬ 
biting earning of goods out of Kutch except by 
recognised routes is not superseded by the Land 
Customs Act, 1948. and the persons carrying bullocks 
through the little desert, by passing customs out¬ 
posts, commit an offence under S. 188, Penal Code, 
The fact that the customs authority recovers penalty 
from such person for the evasion of customs out. posts 
does not dispense with punishment under the Penal 
Code for the same offence. 51 Cri L J 1330: AIR 
1950 Kutch 62 (63) (Prs 2, 3. 5). 

-S. 1S8—Conviction — Validity — Order under 

S. 144, Cri. P. Code — Disobedience cf— Shouting of 
slogans causing annoyance to Magistrate and police 
going to preserve law and order— Conviction under 
S. 188, valid. See Penal Code (1860), S. 143. 1962 (1> 
CrLJ 827 (Manipur). 

-S. 188, First part—Burden of proof. 

For a conviction under S 188 first part it has to be 
proved not merely that the accused disobeyed the 
prohibitory order under S. W4, Criminal P. C know¬ 
ing ot the same but that the said disobedience caused 
or tendered to cause obstruction, annoyance or injury 
or risk of obstruction to person lawfully employed. 
It was for the prosecution to estab lish thj #. 1961 (2> 

Cr L J 583 (Manipur). __’ 

-S. 188- Likely consequences of breach of order 

not proved—Conviction under S. 188 improper- Gap 
not to be tilled by resort to judicial notice. 

There can be no conviction under S. 188 unless the 
likely consequences of the breach of the order are 
proved affirmatively. The gap cannot be filled up ly 
resort to judicial notice. It is a tact to be proved t 
AIR 1931 Cal 122, Rel. on. 51 Cri L J 254 : 1950 Nag 
L I 211 : ILR (1949) Nag 976; AIR 1950 Nag 12 il3> 

£1? Ts8-Order under S. 144, Criminal P. C. 
restraining both parties (A and B) from going over 


land with standing crops-A going there and cutting* 
crop* in presence of B — Though B does not resist, A 
commits olfence under section as riot or aflray i9 
likely consequence of his disobedience Lriminak' 

r<ler'under S. 144. Criminal P. C. not suit ic lent- ^^fiJ’apr Ceding under S. 144, Criminal P. C., 
)ther ingredients must be present Criminal P. C. J ^ pr P omulgate jj restraining both the parties 

1893), 144. - , n f _____ — tU« Iat>/I in HicrMlto AUPI 


In a complaint under S. 188,1. P. Code the mere 
allegation that the accused had disobeyed the order 
juder S. 144, Criminal P. C., is not sufficient. It has 
further to be shown that the disobedience caused or 
ended to cause obstruction, annoyance or injury, or 
•kk ot obstiuction, annoyance or injury to any person 
awfully employed. orAthat the disobedience caused 
)r tended to cause danger to human hie, health or 
safety, or caused or tended to cause a riot or affray, 
[n the absence of consideration of these ingredients, 
i p Mine of a complaint for an offence under S. 188 

|f not legal. AIB 1922 Pat 84 and AIR I960 Pat 125, 
lei. on. 19 64 B L J R 799. 

__s. 188 — Disobedience to erder under S. 145, Cr. 

> Code-Order attaching land in dispute recorded on 
>rdtr sheet only — No specific direction prohibiting 
>arties trom going on land — No factual attachment 


an uiucr is uiuuiui^ukwv. —, o, : 

A and B from going over the land in dispute over 
which paddy crops aie standing and A in disobeoience 
of that Older goes over there and in the presence ot t> 
cuts and takes away the crops, even though a riot does 
rot take place by B’s non-resistance, an inference hat 
the disobedience of A tended to lesul tin a riot or alt ray 
is not unjustified for his conviction under S 18S,.Penal 
Code i AIR 1934 Oudh 162 and AIR 1940 Pat 440 and 
AIR 1951 All 628, Rel. od. 1953 BLJR 522 and AIR 
1953 Pat 376 and AIR 1931 .Cal 122 and AIR 1949 
Cal 677 and 4 Cal W N 226 and AIR, 1922! Pa 84 and 
14 Cal W N 234 and AIR 1950 Nag,12 and AIR 190" 
Assam 20, Distinguished. Ji,j <94 : 

1) L J R 180 : AIR 1964 Pat 520 (529) (Pr 9) iDB). 

4. Promulgated - Meaning. 

_S. 188 —‘Promulgate’—Meaning of—(Cr. P. Code 

(1898), S. 145 (b).) 
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Per Agarwala and Desai, JJ., Mehrotra, J., contra.— 
The word “promulgate** connotes two ideas: (i) 
making known of aQ order, and (ii) the means by 
which the order is made known must be by something 
done openly and in public. Private information will 
not be “promulgation." But the law does rot pres¬ 
cribe any particular mode in which an order is made 
known openlv, publicly. It miy he hy beat of drum; 
it may be by publication in Gazette; it may be 
by reading out an order openly iD public. An order 
duly pronounced in open Court must be deemed to be 
duly promulgated so far as the parties to the case are 
concerned. Therefore an order of the criminal Court 
under S 145(b) having been passed in the presence 
of'the parties, must be deemed to have been duly 
promulgated within the meaning of S. \S8 qua the 
parties to the litigation in the Court. 1955 Cri L J 
1111 : 1LR (1955) 2 All 547 : AIR 1955 All 423 (425, 
429, 431) (Prs 6, 29. 45) (DB). 


-S. 1SS—Annoyance. 


The Collector by a disobedience of his orders 
under S. 3(2) of the Madras Buildings (Lease and 
Rent Control) Act and the Sub-Inspector of Police 
lawfully employed in operations under the Act must 
he said to be annoyed and can Gle a complaint under 
S. 188 1950 Mad W N 142 : (1950) l Mad L I 201 : 
1950 Mad W N (Cri! 26 : 51 Cri L J 1518; AIR 
1950 Mad 599 v 60l) (Pt D) (Pr 5). 

-S. 1S8—Offence under — Complaint of Court— 

Necessity. See Criminal P. C. (1898), S. 195. ILR 
(1959) Cut 555. 

-S. 188—Trial for offences under Ss. 188 and 145— 

Noo-comoliance with S 195 Criminal P. C., in res¬ 
pects of offence under S. 188—Conviction under S. 188 
set aside—Conviction under S. 145 held did not stand 
-Criminal P. C. (1898), S. 195. See Penal Code (1860), 
S. 145. AIR 1951 Orissa 84 (DB). 




-S. 188 — “Promulgated” — Meaning of — Final 

order under S. 145 (6), Criminal P. C. 

The word “promulgation" is not used in any narrow 
or technical sense in S. 188. When a judgment or 
order is passed in open Court, it constitutes a formal 
declaration to the public of the decision of the Court 
in the case in which the order is given or the judg¬ 
ment is passed. The delivery of the final order in the 
case under S. 145 (6) of the Code of Criminal Proce. 
dure would constitute promulgation within the mean¬ 
ing of S 188 as the final order is pronounced in open 
Court. In order to constitute promulgation under 
S. 188 affixation of the order on the spot or on the 
property which is the subject-matter of dispute or th& 
promulgation of the order by a beat of drum is not\ 
necessary. AIR 1935 Cal 63, 13 Cal 175; 16 Cal 9,\ 
Re!, on. 1951 All Cri C 143: 1951 All \V R (H C) 
582: 1953 CriLJ623: AIR 1953 All 257 (258) (Pr5) 1 
(DB). 

-S 188 — Order promulgated under S. 144, Cr. P. 

Code-Disobedience-Offence. 

Mere disobedience of an order under S. 144, Cr. P. 
Code, does not render a person liable to punihmerft 
under S. 188, Penal Code. It must be further shown 
that such disobedience had either of the two tenden¬ 
cies described in the second and third paragraphs of 
that section. These tendencies have to be inferred 
from the proved facts and circumstances of each case 
and are not capable to direct proof. ILR (1957) Cut 
233 : 23 Cut L T 176 : 1957 Cri L J 1151 : A I R 
1957 Orissa 214 (215) (Pr 5). 


-S. 188—Offence under made cognisable by S. 10 

of the Criminal Law Amendment Act.1932—Provi¬ 
sions of S. 195, Criminal P C are not rendered nuga¬ 
tory thereby — Complaint by public authority con¬ 
cerned is essential — Non-compliance with S. 195, 
Criminal P. C., is fatal to prosecution-Criminal P. C. 
(1898), S 195—Criminal Law Amendment Act 1 1932), 
S. 10. AIR 1951 Orissa 84 (85) (Pt A) (Pr 4) (DB). 


5. Necessity of complaint or sanction. 


-S. 188-Offence under the section made cognis¬ 
able—S. 195 (1), Cr. P. Code not affected thereby— 
Magistrate cannot take cognisance of offence under 
S, 188 without complaint in writing of the public 
servant concerned - Magistrate has no jurisdiction to 
try offence under S. 188 merely on the report of 
public when there was no complaint by the Magis¬ 
trate whose order was disobeyed. See Cri. P. Code 
1898),, Ss.190 (1), 195 (1) (a). 1952 CriL J 1034, 
AIR 1952 All 560. 

8.188—Offence uoder—Cognizance of, without 
written complaint by public servant-Trial by Magis¬ 
trate of such an offence on police report made to him 
is without jurisdiction. Soe Criminri P. C (1898), 
(1) (i1952 Cri L J 641: AIR 1952 Assam 68 

(DB). 


-Ss. 188 and 379 — Criminal P. C. (1S9S), S. 195 

(1) (a) — Person committing offence under S. 188, 
committing additional offence of theft— Court can 
take cognizance of the offence eveD'in absence of 
complaint by public servant—Criminal P. C. (1S9S), 

S. 195(1) (a). 

Although it is true that before a Court fakes cogni. 
'zance of an offence under S. 188 I. P. Code, there 
must be a complaint by the public servant concerned 
under S. 195(1) ia), Criminal P. C.,it cannot be said 
that if a person commits an offence under S. 188. he 
cannot be put upon his trial for any of the offences 
which he commits unless and until the public servant 

C es a complaint. 1 

Where an additional offence of theft ha< been corn- 
L y ^ he pa,ty commi tting an offence under 
5. 188, the Court can take cognizance of the offence 

^963 B LJ R?U * domp,aint by the pub,ic servant.^- 

—-S. 188 — Sanction for prosecution of an olftnee 
under not necessary-All that is necessary for cogni 
sance of an offence under S. 18i. 1. P C. is that there 
must be a complaint intwriting of public servant con¬ 
cerned or of some public servant to whom he is sub- 

NU C ( 6 pa S t) 99 Cf ' P ^ (1898,1 Sl 19Sl AIR 1955 


6. Disobedience of illegal or irregular orders. 


~T S * c 18 . 8 ~ P « r ?°° wrested for disobedience of order 

l 144, Cr J m j D 1 al P - C - _Fact ,ha t order is vague 
and wtddy worded is no ground for releasing person 
on habeas corpus-It ma y be ground for challmginj 
it during his trial under S 188, (.PC Sar 

AH481 1 (DB). Aft ' 220 * 1956 Cfi L J 1026 ' AIR 1956 


—-S.iSS-Criminal P. C. (1898), S. 195 - Notifica- 
tton by Home Minister prohibiting burial of dead 

* 30<iy “l 3 , 1 ? ? co 0, i ier tban one specified for the pur- 
pose—Trial for offence under S 188. Penal Code! for 
contravening the order — No written complaint by 
Home Secretary — Cognizance cannot be taken by 

V2-« t w n Ji omp J a,nt b y P° lice ' 51 Cri L J 1345 : AIR 
l*o0 Madh-B 58 (58) t Pt B) (Pr 4). 


Petitioners holding meeting peacefully 

Stat-^isti V tS 8 A tbeir public r '8ht under Manipur 
ryp 7 ? nslitut ^ n Act - Order on analogy of S. 144 
Cr P. C., passed — Order held illegal— Detention fru 
offences under Ss. 143, 145 and 188-Detention hefd 

14l S aid*188 f j°p°o 8r °Vcommitment under Ss U3, 

set at ^-(Cnmin^lP cVffiM uT 

~^Ll 88- ? r0ceedin 8 s under S 144. Criminal P C 
-Attachment cannot be ordered - Consequence of 
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disobedience of an order under S. 144 is not a prose¬ 
cution under S. 553 or S. .379, PeDal Code, but one 
under S. 188, Penal Code. See Criminal P. C. (1898), 
S. 1 44. 1953 Cri L J 119S : AIR 1933 Viodh Pra 25. 


7. Practice and procedure. 

S. 1SS — Procedure. See Criminal P. C. (1898), 



E 


S. 195(1) (a). 1957 Nag L J 63. 

-S. 188 — Disobedience of order promulgated — 

Prosecution for — Accused can plead worthlessness 
of order and question it on merits. 

It is open to a person charged with disobedience to 
an order promulgated by a public servant lawfully 
empowered to promulgate such order, to plead in 
defence that the order though made with, the juris, 
diction was utterly wrong or improper on the merits. 
The accused persons cannot be precluded from plead- 
ingjhe worthlessness of the order in question on the 
merits although a Court trying a charge will proceed 
on the fccting that the order, if made with jurisdic¬ 
tion, is piiflNi facie' a good and valid order but that 
position is liable to be challenged by the accused in 
nis defence 3nd cannot be held to be sacrosanct. 6 
Cal 89, Rel. on. 

(Note — It was held that the petitioners had suc¬ 
ceeded in showing that the ex* parte order of injunc¬ 
tion was a highly improper order which should never 
have been made in the circumstances of the case). 60 
Cal W N 633 : 1°56 Cri L J 515 s AIR 1956 Cal 102 
(105) (Pt D)(Pr 11). , 

158 — Service of order by affixing copy on 
amboo pole near place of dispute—No proof that 
personal service or service on adult member could not 
e etiected- Service is no service—Breach of order is 
no .offence — No proceedings uocer S. 188, I. P. C., 
can therefore be commenced for the breach of the 
order when there was nothing to show that the 
accused was aware of the order before he was charged. 
See Criminal P. C (1898), S. 134. 51 Cri L J 1575 : 
A IB 1951 Cal 207 (DBh 

S 188 —Proceduie^Case under S. 188, I. P. Code 
to be tried as summons case. See Criminal P. C. 
(1598), S. 241. AIR 1955 NUC (Madh B) 3057. 

-S 15*8 — Possession of successful party in civil 

suit confirmed in subsequent" proceedings under 
S. 145—Unsuccessful party interfering with posses¬ 
sion—Action under S. 107 against him is the proper 
course—Direction for prosecuting him under S. 188, 
I. P. Code for past incidents, not proper course. See 
Criminal P. C. (1898), S. 107. ILR (lfcC3) Cut 771. 

-S. 158 — Prosecution under for breach of order 

under S. 144, Criminal P. C. — Accused not party to 
proceedings under S. 144 — Prosecution not legal. 
r , 1964 BLJ R 799. 

VK- -S 188 — Practice and procedure — Mere dis- 

7 obedience of order promulgated by public servant 
does not constitute offence under section — Indepen¬ 
dent of proof of disobedience, there must be some 
evidence to prove the consequence of alleged dis- 
obedierce and a finding based on it. AIR 1953 NUC 
(Pat) 5703. 

8 . Revision. 

-S. 188—Sanction to prosecute for offence under 

S. 189, Penal Code. 

S. 4 - 8 , Criminal P. C. does not apply to an offence 
under S. 188, Penal Code-Order according sanction 
to prosecute lor that olfence is not appealable — As 
the order is not open to appeal a revision petition is 
maintainable against it. See Criminal P. C. (1898), 
S. 195 ll) (a). 1953 Cri L J 1421 : AIK 1953 Trav-Co 
350 

SECTION 189 

-Ss. 189, 150 — Applicability — Ingredients to 


/) 


offence. 


As the Traffic Constable was trying to clear the 
congestion from the road the accused became angry, 
showed him red eyes and asked him to give him his 
number. The accused persisted in asking for the 
number of the police constable even when the con¬ 
stable was engaged in cleari< g the congestion on the 
road and he placed his hand on the uniform of the 
police and was pushing him, thus obstructing him 
in the discharge ot his public functions. Held, that 
the mere demand for the number of the constable 
was no thrtat of an injury nor did the pushing 
amount to a threat of injury although it might 
amount to an assault. S. 186 was the proper section 
to apply and not S. 189. (195S) 1 Cal L J 81. 

SECTION 190 

-Ss. 190, 193—Scope—Statement cn oath-State¬ 
ment continued on subsequent date — Oath also 
continues — Statement Dot read over to witness — 
Conviction not affected. 

Before a person can be convicted for giving false 
evidence under S. 193, Penal Code, it has to be 
proved that he was legally bound by an oath, or by 
an express provision of law' to state the truth, or 
being bound by law to make a declaration upon any 
subject, makes any statement which is false. Where 
a statement made by a witness on a certain date on 
solemn affirmation belore the Court was continued 
on a subsequent date, it must be presumed that the 
oath which was administered to the witness on the 
. first date continued to biud his statement and he 
continued to be on oath till the evideuce was con¬ 
cluded. The fact that the statement was not read 
over to the witness as required by S. 3Gi), Criminal 
P. C is curable and not fatal to his conviction under 
S. 193. AIR 1927 P C. 44 and AIR 1950 All 501 
and AIR 1952 Sau 7, Rel. on. AIR 1928 Lah 125, 
Not foil. 66 Pun L R 65 : 1964 (1) Cri L J 544 : 

^.AIR 1964 Punj 211 (212. 213) (Pis 2, 3, 6). 

SECTION 191 

0-Ss. 191, Expin. 2 and 193 — ‘Whoever being 

legally bound bv an oath or by an express provision 
of law to state the truth’ — Meaning of — (Oaths Act 
*(1873), Ss 4, 5 and 14). 

The opening words of S. 191, I. P. Code 'whoever 
being legally bound by an oath or by an express 
provision of law to state the truth .....do not 
support the submission that a man, who is not bound 
under the law to mike an affidavit, can, if he does 
make one, deliberately refrain from stating truthfully 
the facts which are within his knowledge. When¬ 
ever a man makes a s'atement in Court on oath he is 
bound to state the truth and if he does not, h* makes 
himself liable under the provisions of S. 193, I. P. 
Code. It is no defence to say that he was not bound 
to enter the witness box. A defendant or even a 
plaintiff is not bound to go into the witness-box but if 
either ol them chooses to do so he cannot, after he 
has taken the oath to make a truthful statement, state 
anything which is false. 

In an application for a writ cf habeas corpus filed 
by S's brother it was alleged that S was illegally 
detained in police custody by the appellant, a police 
Sub.Inscector. In his return the appellant Hlecl a 
false affidavit denying that S was ever arrested by 
police or was in his custody. 

Held, (ii that the appellant was legally bound to 
place facts and circumstances before the Court to 
justifv S's detention and this could be done by an 
affidavit, (ii) that Ss. 4 and 5 lead with S. 14 of Oaths 
Act show that the High Court or its officers were 
authorised to administer the oath and as the appel- 
lant was stating facts as evidence before the Higtj 
Court he had to make the oath or affirmation ana 
was bound to state the truth. Since the statement 
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made by him in the affidavit was found to be false he 
had committed the offence under S. 193, I. P. Code, 
(iii) That the fact that the affidavit filed by the 
appellant was affirmed as being true to the best of 
knowledge and belief did not ailect the question of 
his guilt inasmuch as even a false statement as to 
belief would fill under Expin. 2 to S. 391 AIR 1947 
All 235, Overruled. Ranjit Singh v. Scute of Pepsu 
(now Punjab), 26 Cut LT 576: (LffiO) 2 Ktr LR 541 : 
(1959) Supp (2) S C R 727 : 1959 Mad W N { bC) S6: 
37 Mys LJ 869: ILF (1959) p un j 1709 : 1959 All 
W R (HC) 371 : 1959 S C J 905 : 1959 Cri L J 1124 : 
1959 All Cri R 29S : 1959 Mad L I (Cri) CIS: (1959) 
2 M L J (S C) 121 : (1959; 2 Aodh W R iS 0) 121 : 
(1959) 2 S C A 532: AIR 1959 S C S43 ($46, S47) 
(Pt B) (Prs 5, 0, Sj. 

-S. 191— Perjury— A witness perjures himself not 

only when he does not state the truth, but aho wheu 
he stares something which is not the whole truth. 
(1963) 7 Fac L R 30 (All). 

-Ss. 191 and 193 - Criminal P. C. (5 of JS9S), 

S. 162 - Statement before Sessions Court coo'radic- 
tory to earlier statement made to police — Witness, 
whether liable for perjury — Criminal P. C. (5 of 
189$), S. 479-A. 


The petitioner, a witness before the Sessions Court 
in a criminal trial, made a statement contradictory to 
the one he hid earlier made to the police, which he 
explained was due to pressure ot the police. The 
Sessions Judge filed a complaint under S 479.A, 
Criminal P. C. for an offence under S. 193, I. P. C. 
Petitioner preferred a revision to the High Couit. 

Held, the burden is on the prosecution to prove 
that the statement made by the petitioner in his 
deposition in the Sessions Court was false as defined 
in S. 191, Indian Penal Code. It cannot be presumed 
that, in the statements made before the police the 
petitioner spoke the truth and it is not possible to 
hold on the basis of that assumption that, in the 
deposition before the Sessions Court he gave false 
evidence and thereby committed off ence under S. 193, 
I. P. Lode. Assumption is not permissible under the 
Jaw. If there is no basis to positively hold that the 
statements were false and if the possibility existed of 
the '.;. being either true or false, there can be no 
positive finding that the deposition in the Sessions 
Court is false and the accused would have to be 
given the benefit of doubt. (1965) 1 Andh W R 465 • 

iK ?RV C ± 358 1 1965 (2) Cri Li 599 : AIR 

1905 Andh Pia 402 (404, 405) (Prs 6 to 9), 

—S. 191 — Accused filing statement containing list 

micE y ac . corl * ng t0 direction of Deputy Com- 
missioner in miscellaneous proceedings before him 

f„ T k c0 “ stltu ' e °2ence under S. 193 it is necessary 

to de°ch a ^ ,hel i Sl ^ Pplied u y accuspd amounted 
to declaration which he was bound by law to make 

AIR S?a2: 259(DB) S .' 191 1954 “ L J 1S » ■' 

S. 191 -Scope-Giving false evidence. 

^ e P at Ct ? de only defines what amounts to 

eS g d a for the e nn enCe ' T , he deSnition has been 
Penal r ,1 p .^P 3ses "(the provisions of the 
renal Code, and it canDot be said that it contain* 

as su g c e h e That riUCiple ° f l£ l W m u ? iv0rsal application 
mn™i • • , a ,P erson Should always tell truth is a 
moral principle, but it cannot be said to be a leoal 

the m a isch7ef° oF fa the t0 t ° 11 - * ruth th , at Cornes wit ^ 

K JSWWSi: J 705 ■ "■ A ffiB 

s. 191 - False statement in application for trans¬ 


fer—Petitioner is bound to state truth by his solemn 
affirmation in affidavit — (Civil P. C. (1908), S. 24) — 
(Oaths Act (1873), Ss. 5-A and 14). AIR 1955 NUC 
(Cal) 2906 (DB). 

-S. 191 — 'Evidence 1 in section is not confined to 

oral evidence only — A statement whether verbal or 
otherwise is within its meaning. AIR 1955 NUC 
(Ca!) 2900 (DB). 

-S. 191—“Being legally bound by an oath ’—There 

must be valid and legal oath administered by person 
authorised by law to administer it — Person to whom 
oath is administered must be person competent in 
law to whom such oiths can be administered. .AIR 
1955 N U C (Cal) 2906 (DB). 

-S. 19L—"Being legaliy bound by oath" — Oath 

must have been taken oeture the statement io question 
was made. AIR 1955 NUC (Cal) 2906 (DB). 


-S. 191 —False affidavit — Affidavit filed by com¬ 
plainant against fact admitted in complaint itself 
must be considered to be lalse. AIR 1955 NUC 
(Madb B) 3073. 

-Ss. 191 and 193 — Scope — 'Intentionally# gives 

false evidence*—False statement need not be material 
to case. AIR 1955 NUC (Orissa) 39S0 (DB). 

-S, 191—Filing of false affidavit — Duty of Court 

stated. 1962 (1) Cri L J 47S : AIR 1961 PuDj 1S5. 

-Ss. 191. 182—Applicability — Information given 

under S. 182 must be information which accused 
knows or believes to be false - To have reason to 
believe it to be false is not sufficient. See Penal Code 
(45 of 1800), S. 182. (1961) All W R (Sup) 59 : 63 
Punj L R 566. 

-8s. 191 and 193 — Complaint under — When can 

be filed —Persons sweariDg false affidavits in writ 
proceedings—High Court expressing opinion that it 
was satisfied about false swearing—No opinion about 
their having given false evideuce intentionally and 
for prosecution under S. 193, Penal Code, however 
expressed — Complaint cannot be filed. See Criminal 
P. C. (1893), S. 479.A. 1961 (2) Cr L J 796: AIR 1961 
Raj 268 (DB). 

SECTION 192 

•-192 to 195-Prosecution under—Procedure 

tor “~ s - 479.A may be resorted to in case falling 
within first paragraph of S. 193 and Ss. 194 and 195. 
See Criminal P.C.( 1898), S. 479-A. 1964 (1) Cri LJ 
555: AIR 1964 S C 725. 9 3 

—S. 192—Scope — Requirements of offence under 
•—Meaning of ‘taken by law* and 'evidence’-Cochin 
Municipal Act (ISof 1113 T E), S. 195-Proceedings 
before Executive Authority of Municipality covered 
by section. 

Section 192 doe? not insist that the proceedings in 
which false or fabricated evidence is produced should 
^ er , |udlcial or qua*, judicial; nor dots it say 

fit 1A | a 1 A _ _ _ y • ^ I m | proceedings are non- 
judicial. A proceeding before the Executive Authority 
o a municipality, therefore, satisfies the requirements 
ot the section and a person producing false docu- 

t?Je Ai^ho^ enCe ° a k p[0Ce f diQ 8 ^ore the Execu- 
IL A , . y aS suc . h would be guilty ol an oftence 
under section as such a proceeding is before a public 
servant as suoh. The section thus contemplates even a 

fawM^thf h H ’ S ,udicial - Ex P r ession 'taken by 
,he sechon only means 'taken under the pro- 

u ed n° h» ny ‘V? ; similarly the word‘evidence’ as 
used in the section is used in its ordinary sense, 
namely, information (given personally or drawn from 

srsa-ii£S5 
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I-or an offence under S. 192 it is essential that there 
should be an intention on the part of the accused 
that the false statement in the document produced 
or relied on, assuming that it was false, may cause 
any person to entertain opinion touching a point 
material to the result of a proceeding. Such intention 
is an essential element of the offence. Since the Exe¬ 
cutive Officer of a municipality has do authority to 
investigate whether an applicant for permission to 
build has a right to build on the land in question, 
production of a false document by the applicant 
would not make him fall within the mischief of 

S. 192. I960 Ker L J 1307. 

-S. 192 — Police fabricating evidence—Impro¬ 
priety of. 

The police are too often temp'ed to introduce pad¬ 
ding in a ca«e in their over-zealousness to establish a 
charge which they believe to be true in support of 
which the evidence in their possession is weak. But 
this practice has to be condemned in no uncertain 
terms. AIR 1936 Lah 3 r (). Rel. on. 1957 M P C 541 : 
(1957) M P L J 837 : 195S Cr L J 190 : A I R 195S 
Madh Pra 55 (59) (Pt B) (Pr 9) (DB). 

-S. 192—Fabrication of false evidence. 

In a proceeding under S 144, Criminal P. C. 
between a raiyat A and B who claimed to be in pos¬ 
session as a bataidar A producedan antedated deco of 
exchange of title between him and another raiyat C 
under which A was authorised to be in possession of 
the disputed plot but there was no recital of past 
possession. 

Held, that there being do recital of any kind as to 
past possession in the deed of exchange the deed was 
not relevant for the purpose of deciding a dispute of 
actual possession between A and his bataidar B. The 
deed of exchange even if antedated, therefore could 
not be held to be the fabrication of false evidence 
within the meaning of S. 192, Penal Code 1955 
B L J P 453 : 1956 Cr L J 647 : A I R 1956 Pat 154 
(156) (Pt A)(Pr 10). 

SECTION 193 

SYNOPSIS 

(Penal Code (I860), S. 193.) 

1. Scope. 

2. “Iotentionally gives false evidence.*' 

3. “In any stage of a judicial proceeding." 

4. Depositions. 

5. False affidavit. 

6. Contradictory statements. 

7. Complaint. 

8. Proof. 

9. Practice and procedure. 

10, Charge. 

11. Conviction and sentence. 

1. Scope. 

% — S. 193-Criminal P. C. (1898), Ss. 479.A, 476 — 
Scope — S. 479-A may be resorted to in case falling 
within first paragraph of S. 193, Penal Code and 
Ss. 194 and 1^5 — OffeDce under S. 471, Penal Code 

— S 479. A (1) not applicable — Resort to S. 470 
proper. See Criminal P. C. (1898), S. 479-A. 1964 
(1) Cri L J 555 : AIR 1964 S C 725. 

-S. 193 — Criminal P. C. (1898), Ss. 195 (1) lb) and 

195 (1) (c) — Expressions "in relation to" in S. 195(1) 
(b) and “in respect of" in S. 195 (1) (c) — Meaning of 

— Sale deed got executed fictitiously by three parties 

— One of them starting mutation proceedings on basis 
of such sale deed—Dismissal of mutation application 

— Private complaint under Ss. 407 and 471, Penal 
Code - Bar of — Offence was in relation to mutation 


proceedings — S. 195(1) (b) held applied — Even if 
allegations disclosed oflences under Ss. 407 and 471 
and not under S. 193, Penal Code, private complaint 
would be barred under S. 195 (1) (c). See Criminal 
P. C. (1898*, S. 195(1) (b). AIR 1960 All 124. 

-Ss. 193, 195 — Scope - Section 195 is an aggra¬ 
vated form of offence contemplated under S. 193 See 
Penal Code (1800), S. 195. A I R 1966 All 66 (DB). 

-Ss. 193 and 195—Alleged substitution of original 

F. I R. — Circumstances and evidence indicating 
allegation to be justified — Offencas under S. 193 of 
the Code held clearly appeared to have be*n com¬ 
mitted and further inquiry by Magistrate^ held need, 
ed. See Criminal P. C. (1898), S. 470. 1966 Cri L J 
115: 1965 All Cri R 229 : AIR 1966 All 66 (DB). 

—S. 193 - Criminal P. C. (1898), S. 195(1) (b) - 
Falsification of public record (false entry in birth and 
death register) by public servant — Offences under 
Ss. 193 and 218, Peual Code are distinct — Prosecu¬ 
tion of public servant for offence under S. 218 alone 
without sanction not barred. See Cr. P C. (1898), 
S. 195 (1) (b). 1962 (1) Cri L J 240 : A I R 1962 
All 150. 

-S. 193 — Case under S. 193, I. P. C. - Section 

479-A, Cr. P. C. does not apply. See Criminal P. C. 
(1898). S. 479-A 1959 Cri L J 1279 i AIR 1959 

Andh Pra 567 (DB). 

-—S. 193 — 8cope — Finding should be recorded at 
time of delivery of judgment or final order disposing 
of proceedings, although formal complaint can be 
made subsequently after giving witness an opportunity 
of being heard. See Cr. P Code 11898), S 479-A. 
195S Cri L J 1289 : A I R 1958 Andh Pra 657. 

-S. 193-Criminal P. C. (1898), Ss. 470. B and 470 

— Offence under S. 193, Penal Code — Order under 
S. 478 B — No enquiry and preliminary order under 
S. 470 — When the Judge reords his finding that 
it is expedient in the interests of justice, that the 
persons concerned should be prosecuted and directs 
the institution of complaint under S. 193. it is an 
order in conformity with provisions of Ss 470. B and 
470 even though he may inappropriately call it a 
“report". See Criminal P. C. (1898), S. 470.B. AIR 
1953 Madh Bha 12. 

-Ss. 193, 165-A, 109 and 214 — Criminal P. C. 

(1898), S. 195-B — Municipal employees attesting 
panchnama of seizure of 'ganja* — Attesting is not as 
municipal employees but as witnesses — Defence try¬ 
ing to win over attesting witnesses and constable who 
seized 'ganja* — Offence punishable under Ss. 109 
and 193 — S. 214 is inapplicable-Prosecution can be 
on complaint by Court where case pending — Trial 
is vitiated. 1965 M P L J (Notes) 11. 

-S. 193—Applicability—Undertaking in guardian¬ 
ship proceedings bv mother that she would not marry 
her daughter during pendency of proceedings — 
Breach —■ Held that undertaking given to Court 
would amount to a contempt and not to a false 
declaration as contemplated by S. 191 punishable 
under S. 193. See Cr. P. Code (1898), S. 476. 1958 
M PL J (Notes) 138. 

—S. 193—Scope - 'Person appearing as witness* — 
Interpretation of—Section to be strictly construed — 
Person giving false evidence by affidavit but not 
physically appearing is not person appearing as wit¬ 
ness — Complaint against him must be made under 
S. 470 and not under S. 479-A. See Criminal P. C. 
(1898), S. 479-A. 1965 (I) Cri L J 311 : A I R 1965 
Mad ICO (DB). 

-S. 193 — Scope—Application praying for lodging 

of complaint under Ss 2 '9 and 193, I. P. C or both 
read with S 109 — Lodging of a complaint under 
S. 209. I. P. C. read with S. 109 I. P. C. not pro- 
hioited. 1LR (1962, 2 Punj 504. 
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2. “ T ltentiooally gives false evidence." 

_S. 193 — Applicability — False confession — If 

<f t lse evidence’—Accused if witness—(Evidence Act 
(1872) Ss 3, 157). 

Before S. 193 can be invoked it should be found 
that the person concerned has given false evidence. 
An accused who has made a false confession under 
S. 164, Cr. P. Code cannot be said to have given false 
evidence within the meaning of S. 193. Accused 
making a false confession is not a witness within the 
scope of the definition of 'evidence* in S. 3, Evidence 
Act. Section 157, Evidence Act has no bearing on 
this question. 1959 Andh L T 512 : (1959) 2 Andh 
W R 326 : 1959 Cri L J 1279 : 195^ M L J iCr) 757 : 
ILR (1959) Andh Pra 681 : A I R 1959 Andh Pra 567 
(568) (Pt B) (Prs 5. 6) (DB), 

—S. 193 — Scope — 'Intentionally gives false evi¬ 
dence* -False statement need not be material to case. 
See Penal Co ie (1800), S. 191. A I R 1953 NUC 
(Orissa) 3980 (DB). 


3. “In any stage of a judicial proceeding.” 

-S. 193 - Applicability — Contradictory state¬ 
ments on oath under S 184, Criminal P-C. and at 
preliminary enquiry — Complaiot under S. 476, 
Criminal P. C —Conviction—Legality — Proceedings 
under Chap. XIV, Criminal P. C. — ‘If judicial pro¬ 
ceeding’ 


Where a person had given two contradictory state¬ 
ments on oath, one under S. 164, Criminal Procedure 
Code and the other at the preliminary enquiry and 
had admitted in the course of his deposition before 
the committing Court that the statement he made be¬ 
fore the Sub-Magistrate under S. 104 W 2 S false, and a 
complaint was filed uoder S. 476, Criminal P.. C. for 
ao offence under S. 193, Indian Penal Code and the 
accused was acquitted by the trial Magistrate on the 
grounds (i) that the statement recorded under S. 104, 
Criminal P. C was* made only during investigation 
and not during a judicial proceeding, and (ii) that the 
case would stand only if it were proved that what 
<he accused stated before the District M igistrate was 
false. 


On appeal by the State against the said acquittal 
i-T (1.1 An investigation under Chapter XIV o 
the Criminal P. C. is a stage of judicial proceeding 
and a person who makes on an oath statement! 
which he knew to be false before a Magistrate con- 
ducting the investigation, gives false evidence anc 
commits an offence under S. 193. Penal Code. (2 
a complaint has been laid and it has not beec 
challenged in appeal and the trial ensues, it is noi 
open to the accused to iry to put the clock back 
and contend that the laying of the complaint itsell 
was not expedient in the interest of justice. Once 
the case comes up for trial, the question which of the 
two statements is false is really not germane to the 
Question whether the accused has intentionally given 
false evidence on oath. That the accused might have 

a 3n the fir s t statement under police pressure and 
stated the truth in his later statement have no 
relevancy in adjudicating the question whether or 
office under S. 193, Penal Code, has b, e n 
made out. Such considtrations may have a bearing 
on the question of sentence but not on the question 
.* ullt : Illustration (b) to S. 230, Criminal P C., 

'S&SLV**? Crystal c r lear - 11 malters not 
which of the two statements is false. 


r„?«^ th v. e ^ S . 0ft , hei r ,antcase - Md that the 
Intentionally given false evidence 1 
judicial Proceeding and the order of acquittal 

2 Andh W B 189 . 1958 

T 813 « 1953 Cri L J 584,1' 
(Pt A) (Pr 5) r “ 14 * AIR 1959 Andh Pra 239 2 


-S. 193 - Applicability - False evidence outside 

judicial proceedings. 

The argument that S. 193. Penal Code, aoplies only 
to false evidence given in judicial proceedings applies 
only to sub-paragraph (1) of that section ajid does 
not apply to sub.paragraph (2». I T, R *1958) Mad 
87 : 70 Mad L W 666 : 1957 M L J (Cr) 52S : (1957) 
2 M L J 348 : 1958 Cri L J 197 : AIR 1958 Mad 69 
(70) (Pr 6). 

-S. 193 — ‘In any stage of judicial proceedings* - 

Statement of witness recorded under S. 104 — Does 
not amount to evidence in any stage of judicial pro¬ 
ceeding within S 193, I. P. C See Criminal P. C. 
(1898), S 479-A. 1963 (2) Cri L J 2S4 : AIR 1963 
Manipur 21. 

-S. 193—Applicability — Statement under S. 164, 

Criminal P. C. —Section not attracted — Criminal 
P. C. (1898), S. 164. 

The statement made by a person under S. 164 of 
Criminal P. C., cannot be slid to have been made in 
relation to judicial proceedings so as to attract the 
provisions of S. 193, Penal Code. A Magistrate record¬ 
ing the statement under S. 104 is not authorised by 
law to take evidence for the simple reason that he is 
not charged with the duty of deciding any case and 
there is no matter to be proved or disproved before 
him. The provisions of the Evidence Act mike it 
clear that no person can claim the status of a witness 
except in relation to a proceeding before a Court. 
31 Cut L T 925 :1 L R (1965) Cut 510. 


4. Depositions. 


9 —Ss 193 and 191, Expin. 2 — "Whoever being 
legally bound by an oath or by an express provision 
of law to slate the truth’*—Meaniug of, stated—Person 
making a statement in Court on oath is bound to 
state truth—Statement made by him in affidavit found 
to be false — He had committed offence under S 193, 
“ (Orth* Act (1873). S>. 4, 5 and 14) AIR 1947 
All 235. Overruled. See Penal Code (1860), S. 19i, 
Expin. 2. 1959 Cri L J 1124 : AIR 1959 S C 843. 


-S. 193—Deposition containing false statement — 

Prosecution for perjury — Non-compliance with 

S. 360, Criminal P. C. — Effect of — Criminal P. C. 
(1898), S. 360-Evidence Act (1872), Ss. 80 and 91. 


Where a deposition by a witness contains a false 
statement, the deponent is guilty of perjury. The 
deposition is false notwithstanding its not being read 
over to the witness as required under S 300, Criminal 
C. The provisions of Penal Code relating to 
punishment for perjury do not pay any regard to the 
question whether the deposition was read over or not. 

The deposition is to be produced in evidence 
against the deponent during his trial not tor the 
purpose of proving its truth but (or the purpose of 
proving that he made it. There is nothing in S 91, 
Evidence Act, to prevent this fact being proved 
without producing the deposition itself. 


If a deposition is not read over to the witnesses, it 
f *“ ,y “ ^regularity and the irregularity does not 

1918LB 129; 0 Cal 702 5 
r\v v a?!’ 5 i- Ca 2361 A,R 1924 Cal 705 and 12 

WhWSowmipI?? 0 AM l J 277,1950 All 
.oil 1 1®®® AH Cri Cas 94 : 51 Cri L 1 1346 * 
AIR 1950 All 501 (502, 503) (Pt A) (Prs 6, 10, 11). 


-S. 193-Applicability _ Deposition - Failure to 

remember prior statement. 

J3M 6 " f . a - ,Ure , *° reco,lect a former statement 

P^L 1 «?~ D r ep ° shio , D con,a!n,n 8 Mse Statement- 
Prosecution for perjury - Non-complUnce with 
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S. 360, Criminal P. C.-Effect—Criminal P. C. (189S), 
Ss. 360, 476. 

Where a deposition made by a witness contains a 
false statement, the deponent is guilty of perjury. 
The deposition is false notwithstanding its r.ot being 
read over to the witness as required under S. 360, 
Criminal P C. The provisions of Penal Code relating 
to punishment for perjury do not pay any regard to 
the question whether the deposition was read ever or 
not. If a deposition is not read over to the witness, 
it is only an irregularity and the irregularity does rot 
vitiate the conviction AIR 1950 All 501, Foil. 1952 
Cri L J 167 : AIR 1952 San 7 (7, 8) (Pr l)lDB). 

5. False affidavit* 

-S. 193—Applicability — False affidavit—Allega¬ 
tion on false information. 

Where in an affidavit the deponent makesicertain 
allegations based on information conveyed to him by 
other. persons, evtn if the inlormation which was 
given to him was wrong he cannot be held-liable 
unless at the time he swore to the affidavit he knew 
that he was wrong and in spite of that knowledge 
he swore the affidavit. 1955 Cr L J 1439 : AIR 1955 
All 608 (609) (Prs 11, 12). 

-S. 193—Applicability — Swearing a false affidavit 

and filing it in Cjurt as evidence — Ollence under 
S. 193 is committed—Fact that affidavit wras cot fully 
m conformity with O. 19, R. 8. held immaterial — 
(Evidence Act (1872), S. 3)—(Civil P. C. (1908). (V19. 

R. 1, R. 8 (All)) -(Oaths Act 11873), S. 14). AJP..1955 
N U C (All) 2700. 

-S. 193 — False affidavit filed bv Amin of Munici¬ 
pality on relevant questions of fact — Prosecution 
under S. 193, Penal Code, desirable. See Criminal 
P. C. (1898), S. 470. 1963 (2) Cr L J 526 : AIR 1S68 
Orissa 179. 

6. Contradictory statements. 

193—Murder trial—Conflicting statements as 
to commission of murder by witness — Charge for 
perjury- Delay in filing application under S. 476, 
Criminal P. C. — Effect — Criminal P C. (1898), 

S. 476. 

Where a person as a witness for the prosecution in 
a murder trial makes conflicting statements regarding 
the commission of murder, it is expedient in the inte¬ 
rest of justice that he should be tried under S 193. 
The delav in filing the application under S. 476, 
Criminal P. C , after the decision of the murder case, 
is not material in the circumstances SI Cri L J 1187: 
1950 All L J 34 : AIR 1950 Ajmer 37 (2) (3S) (Pr 3). 

-S. 193—Scope—Contradictory statements not in 

course of same deposition —Conviction for perjury — 
Nature of proof — Proceedings under S. 476 distin¬ 
guished. 

If the prosecution succeeds in proving that an 
accused in the witness-box deliberately made two 
statements which are so contradictory to,and irrecon¬ 
cilable with, each other, that both cannot possibly 
be true, he can be convicted of perjury even without 
its being proved which one of them was not true. It 
is only when the prosecution charges him with 
making a particular statement falsely, that it has to 
prove that that statement is false and not the other. 
When all that is proved is that one of the two state¬ 
ments is false, it means that it is not proved that a 
particular statement is false. If the accused is charged 
with making that statement falsely, naturally the 
charges must fail. 

Mens re* is an essenial ingredient of the offence of 
perjury. The mere fact that a statement made by a 
witness turns out to be wrong or inaccurate does not 


make him liable to punishment. He must make the 
statement deliberately and must know’ or believe it 
to be false or must Dot believe it to be true. 

When a witness admits having made a previous 
statement incorrectly and corrects himself later, it is 
not expedient to prosecute him for perjury. Where 
the two statements made by the applicant were so 
contraoictory to each other that they could not be 
reconciled with each other and could not both be 
true and one of them was bound to be false, the 
applicant deposing about matters which were within 
his knowledge and there being no scope for his 
making any mistake, it is clearly a case of making 
both the statements deliberately and when they are 
found to be irreconcilable he must be convicted. 

It is quite immaterial that the two contradictory 
statements were made in the course of one deposition 
in one trial. If the requirements of S. 191 are fulfilled, 
he committed the offence of perjury as soon as he 
made it. The completion of the offencr does not 
remain in abeyance for a short time in order to give 
him an opportunity of repenting and correcting him¬ 
self. The oflence is not purged or w iped off by subse¬ 
quent repentence or retraction or correction. S* 191 
does not take into consideration the fact that the false 
statement was subsequently in the same deposition 
or in the same trial, admitted to bs incorrect 
and replaced by the correct statement or that the 
deposition was not finished before the accused cor¬ 
rected himself. 

The questions that are in issue when a person is 
prosecuted for perjury are quite different from those 
that arise in proceedings under S. 470 of the Cr P. 
Code. In the latter the Court 'has to see whether it is 
expedient in the interest of justice to prosecute the 
witness lor committing perjury whereas in the former 
the Court has only to see whether the ingredients of 
the offence of perjury are proved by the piosecution 
and is not at all concerned with the question of the 
expediency No accused can be acquitted of the 
charge of perjury oti the ground that it was not 
expedient to prosecute him. 1954 Cr L J S60 : 1954 
All L J 246 i 1954 All W R (H C) 1U : AIR 1954 All 
424 (425 to 427) (Prs 2 to 4, 6. 9). 

-Ss. 193,191 — Charge of perjury — Burden of 

proof is on prosecution — Contrary statements made 
before police prior to deposition in Court—Burden is 
not shifted. A I R 1965 Andh Pra 402. 

-S. 193 - Criminal P. C. (1S98), S. 195 (1) (b)— 

Offence under S. 193, Penal Code-Cognizance of— 
When can be taken. 

A made certain statement before B, a Magistrate 
2nd Class in the course of an enquiry directed by C, 
a First Class Magistrate. Before the Magistrate C, 
A however made a contrary statement and stated that 
his prior statement was false. C, thereupon, filed a 
complaint against A for trial of A for an oflence 
under S. 193, Penal Code. A was tried and convicted 
by another Magistrate. On revision against the order: 

Held, that there being nothing else apart from the 
contradictory character of the statement, the Magis¬ 
trate C was not in a position to decide which of these 
statements was false and hence could not file a com¬ 
plaint under S. 195 (1) (b), Criminal P. C. in respect 
of any oflence committed before him. 

Further, C could not file a complaint on behalf of 
Magistrate B as b’s Court was not subordinate to Cs 
Court. Hence, the cognizance taken on the complaint 
of C was bad and the whole trial illegal idofi Cr& 
L J 398 : A I R 1956 Cal 63 (63) (Pr 2) (DB). 

_S. 193—Applicability — Contradiction between 

pleading in plaint in former suit and deposition m> 
later suit—Prosecution for perjury — (Criminal 1. 
(1898), S. 476). 
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In many cases persons in verifying pleadings are 
often found to say something which is not strictly 
true ; bat by such action they do not render them¬ 
selves liable for prosecution for perjury for making a 
false statement. This by itself does not constitute an 
offence under S. 193. A I R 1930 Cal 639, Foil. 

Accused making allegation of oral partition in 
plaint in former suit — Accused statiug on oath in 
later suit that there was no partition — Allegation of 
oral partition found not necessary tor getting decree 
in former suit nor allegation spoken to by accused in 
evidence recorded in that suit — Facts showing that 
there could have been no intention to make false 
statement to get undue advantage over defendant or 
to mislead Court — Allegation ot oral partition held 
could not be regarded as intentionally false so as to 
attract operation o! S. 193, Penal Code. 1954 Cri L J 
1201 : 20 Cot L T 188 : I L R (1934) Cut S7 : A I R 
1954 Orissa 193 (194) (Pt A) (Pr 3). 

-S. 193 — Scope — Contradictory statements— 

Desirability of prosecution. 

If a person makes two contradictory statements 
and the Court finds that he has in fact reverted to 
truth in the later statement it is not always desirable 
that he should he prosecuted for perjury. 1953 Cri 
LJ 1221 : I L R (1953) Patiala 137 i A I R 1953 
Pepsu 110 (ill) (Pt B) (Pr 2). 

-S. 193—Scope—Contradictory statements—Con¬ 
viction. 

It is very unsafe to convict an accused of perjury 
simply because there is some oral evidence to show 
that the statement was false. The evidence to prove 
perjury should be as strong if not stronger, as in any 
other criminal case. The Court should have no 
reasonable doubt about the statement being perjured 
before it can convict an accused of perjury. Even if 

there are two contradictory statements, the accused against complainant by subsequent order. Sce Lrimi' 
should be convicted of perjury only when they are nal P. C (1898), S 479-A. 1961 (l) Cri L J 303 (21 • 

found to be altogether irreconcilable. A witness has AIK 1961 Pat 71. 1 3 U) * 

a right to correct himself, and if be had stated some¬ 
thing in a statement and further on he thinks that 
the statement was not coirect, he is entitled to make 

1953RaTLW C 27r ti0 ^ 1954 CriLJ100 ° « 


-S. 193 —Complaint without giving witness oppor¬ 
tunity of being heard is invalid. 1962 Mod W N 290. 

-Ss. 193. 467 and 471—Applicability. 

Complaint containing allegations that the accused 
as guardian of his minor daughter had filed a suit, 
against the complainant on the basis of a will forged 
by him intending that such will may cause the Judge 
before whom the suit is filed to form an opinion that 
the will is genuine one and therefore his minor 
daughter was entitled to the property. 

Held, that the complaint disclosed offence under 
S. 193. Penal Cade as well as those under Ss. 46* and 
471, Penal Code. 1954 Mad \V N 231 : (1954) 1 Mad 
L J 650 : 56 Cri L J 716 : A I R 1955 Mad 237 (238) 
(Pt B) (Pr 2). 

-S. 193— OffeDce of perjury-Court mu<t consider 

wh' ther it is expedient in interest of justice to make 
c<>m >laiot. See Criminal P. C. (l$98), S. 476 1954 
Cri L J 374 : A I K 1954 Mad 303. 

-S. 193 — Complaint when not proper for offence 

under Penal Code 1 1860), S. 193—In case of doubt in 
the mind of District Magistrate unless he specifically 
and clearly finds that the statements made in Court 
are false, he should not order prosecution for offence' 
under S. 193. See Criminal P. C. (1898), S. 476. 1953- 
CriL J 1382: AIR 1933 Mad 745. 

—S. 193—False statement -Duty of cross-examiner 
pointed out-Finding as to expediency of prosecution 
in the interest of justice is essential. See Criminal 
P. C. (1898), S. 476. a 1 R 1955 N U C (Orissa) 1471. 

--S 193-Crimin.l P.C.(1893), S. 479-A-Criminal 

trial—Sessions Judge holding prosecution case to be 
false and acquitting accused -No fiuding in acquittal 
order that complainant should be prosecuted for per¬ 
jury — Judge is debarred from filing such complaint 


7. Complaint. 

•~ S * 193—Proceedings before Income-tax Officer 
Offence under S. 193, Penal Code, committed in 
respect of such proceedings - Complaint by private 
P a ^y p 0 * competent. See Income-tax Act (1922) 
S. 37(4). 1964 (2) Cri L J 249: AIR 1964 SC 1154. 

- Ss. 193 and 194 — Offence committed during 
investigation - No complaint under S. 195 (1) (b) is 
necessary by Court See Criminal P. C. (1898), S. 195 
(1) (b). 1959 Cri L J 2 i A I R 1959 All 14 . 

-Ss. 193 and 465 - Offence under S. 193, Penal 
Uide-Absence of complaint by Court - It is not 
?P® t0 complainant that he would confine his case 
to an offence under S. 465 for which no complain? 

i r e ? d ,o d o e Se f Criminal p - c - (1898), S 195 
(b). 51 Cn L J 1235 : A I R 1950 All 465. 

S 9 P 3 “ C f l ” i ° a I P - C < 1898 ), S s- 470 and 4 (h)- 
Make a complaint thereof m writing” — Judgment 

Se3y°H? laint Under S -193. Penal Codeat 

available R.m, ng ° U P f r6cise , facts and evidence 

SS* 

SoMMiDB )! 18981 S ' 4m 

fo ! probation of witnesses 

mmrn&i um a St„\ wm ’ s ■ « 9 - A 


S. 193-Criminal P. C. (1898), S. 479-A - Com. 
plaint under—When can be filed - Persons sweating 
false affidavits in writ pro.-eedings — High Court 
expressing opinion that it was satisfied anout false 
swearing—No opinion about their having given false 
evidence intentionally and for prosecution under 

r enal V° de ' however, expressed - Complaint 
cannot be filed. See Criminal P. C. (1898), S 479.4 
19GL (2) Cri L J 796 : A I R 1961 Raj 26S (DB). 

8. Proof. 

S. 193 — Contradictory statements on oath bv 
accused—Complaint under S. 470 for perjury-Proof 
Question as to which one of two statements is false- 

*i oS qw,** 1 C (1S98 ’ S - 476 . 1959 

Ui L J 564 s AIR 1959 Andh-Pra^SO. 

—-Ss. 193 and 191—Applicability—Proof. 

nanivVl" “ m ! scella ? e °u j s. Proceedings before the 
if « ner .k 0r dlrec,iou t0 a Person who 
1 1 8 1 1 b i 3 m ,h ? Possession of the movable 
property of the deceased that person filed a state 

IH! n | COn .‘ a,n,, i g l lls l of such P ,0 Perty according to 
the direction of the Deputy Commissioner and was 
charged under S. 193, Penal Code, for giving fahe 

thaM^t? ^ th8 concea,ment of certain g itemf from 

S t0 at,ract lhe applicability of 

o. 1J3 to the caseJt was necessary to show that the 

t on ™ft d k by the l CCUS 5 d . a mounted to a declara- 
}i°“ wh, l c , h t he was bound by law to make and so 

unefer S was satisfied the charge 

?2r! r A S ‘ * suc ceed 55 Cr L J 183S • AIR 

1954 Assam 259 (261) (Pt C) (Pr 5) (DB). ' WR 

Zr^» <! »n 1 M 3- ? re,ury-Co,n , p!a,nt in respect of-Proof 
Intention is an essential ingredient of the offence 
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•of perjury—No man can be convicted of giving false 
evidence except on proof of facts which if accepted 
as true show not merely that it is incredible but that 
it is impossible that the statement of the party accused 
made on oath can be true. See Criminal P. C. 
•t 1898), S. 470. 1939 Cr L J 843 : AIR 1939 Madh 
Pra 264. 

7 193— If explanation'given by the partv accused 

is possible no action to prosecute him under S 193, 
should be taken. See Criminal P. C., S. 470. 1952 Nag 
L J (Notes) 53. 

~ 7 —S. 193-Essentials—Intention is essential ingre¬ 
dient Prosecution must prove that accused knew 
wheu making statement that it was false—Rash and 
credulous act and failure to make reasonable inquiry 
ns not enough. 

Intention is the essential ingredient in the consti¬ 
tution of the offence of giving false evidence punish¬ 
able under S. 193, Penal Cade. The prosecution has 
to establish in a trial for an offence under that sec¬ 
tion that the accused knew at the time of making the 
statement that it was false or believed it to be false 
or did not believe it to be true. An accused cannot be 
•convicted of giving false evidence for having acted 
rashly and credulously and having failed to make 
reasonable inquiry with regard to the facts alleged 
by him to be true. 1952 Nag L J (Notes) 53. 

-S. 193—Prosecution for perjury—Previous state¬ 
ment of accused — Necessity of confronting — Evi¬ 
dence Act (1S72), S. 145. 

Under S. J45, Evidence Act.it is necessary that 
witness should be confronted if his evidence is to be 
attacked by a previous statement, but such a thing is 
not necessary where a person is prosecuted under 
S. 193, Penal Code. The fact that in the judicial 
proceeding in which he is alleged to have given the 
false evidence he is not confronted with the previous 
statement will not vitiate his prosecution. 53 Pun 
L R 122 : 52 Cri L J 1497 : AIR 1951 Punj 131 (132) 
<Pr 6), 

9. Practice and procedure. 

-S. 193—Perjury — Defendant, a pleader commit¬ 
ting deliberate perjury — High Court taking serious 
view of offence — Rut out of respect for old age of 
defendant and in view of apology of his counsel in 
his presence, his Lordship forgave him. AIR 1952 Cal 
773 (774) (Pt A) (Pr 8). 

-S. 193 — Transfer application — Procedure. See 

Criminal P. C. (1898), S. 520. 1959 M P C 226. 


further because the officer has on this premise tried 
falsely to htlp the prosecution of an innocent citizen, 
which is intolerable in a democracy like ours, which 
is continually subject to moral judgments. In case 
the doubt was not justified, then it was highly unfair 
to the officer concerned Except, preservation of their 
liberties, no people can have any higher interest than 
integrity in the administration of their Government 
in all its forms. 1965 (2) Cri L J 571 (Punj). 

10. Charge. 

-S. 193—Charge—Frame of—Application for trans¬ 
fer of case under S. 24, C. P. Code—False statements 
in affidavit — Charge against him stating that it was 
framed under S. 193, Penal Code in resoect of those 
statements knowing or believing them to be false — 
Held that the fact that charge was made under S. 193 
was tantamount to a statement that every legal condi¬ 
tion including that of intention was fulfilled — 
(Cr. P C. (1898) Ss. 22 i and 539). AIR 1955 N U C 
(Cal) 2906 (DB). 

-S. 193—Scope—Contradictory statements in same 

deposition — Alternative charga under held justified 
-Propriety. See Cr. P. C. (1898). S. 230. 1959 Cr L J 
197 : AIR 1959 Madh Pra 35 (DB). 

-S. 193 — Contradictory statements charge under 

S. 193, may be framed alternatively. See Cr. P. C. 
(1898), S. 210, Illus.(b) and Sch X-xxviii, (i10-No. 4). 
AIR 1955 NUC (Orissa) 3980 (DB). 

-S. 193—Complaint under—Statement in criminal 

case — Charge including another statement from 
previous civil suit in alternative — Not legal. See 
Criminal P. C. (1898), S. 195. 1958 Cr L J 1241: AIR 
1958 Paj 240 (DB). 

-S. 193—Alternative charge—When proper, indi¬ 
cated — Held on facts that the two statements men¬ 
tioned in the charge being wholly unconnected did 
not form a series of facts mentioned in S. 236 Cr. 
P. C. and a charge in the alternative in respect of the 
two statements could not be made. See Criminal P. C. 
11898), S. 230. Ill. (b). 1958 Cr L J 1241: AIR 1958 
Raj 240 (DB). 

11. Conviction and sentence. 

• —S. 193-0(fences of cheating and false evidence 
—No fraudulent representation—Reasonable explana¬ 
tion by accused — Accused held entitled to benefit of 
doubt. See Penal Code 1 1800), S. 420. 1957 Cri L J 
583 : AIR 1957 S C 460. 


-Ss. 193 and 196 — Facts alleged making out 

offences under S. 193 as well as under Ss. 463.407 
and 471, Penal Code — Proper procedure for filing 
complaint for offence under Ss. 463, 467 and 471 — 
Procedure under S. 470 not illegal. See Cr. P. C. 
(1898), S. 470. 1962 (2) Cri L J 89 : AIR 1902 Pat 
282. 


-S. 193—Prosecution under legislation or preven¬ 
ting food adulteration—Doubt in Magistrate’s mind 
as to truthfulness of evidence by responsible Govt. 
Officer giving evidence for prosecution — Duty of 
Magistrate. 

Where in prosecution for an offence under the 
Prevention of Food Adulteration Act, 1954, the 
Magistrate entertains a genuine doubt about the 
presence of an officer of the Prevention of Food Adul¬ 
teration Department (who figures as a prosecution 
witness) at the time of the sale of an article of food 
for analysis, then it is the Magistrate's duty not to 
leave the matter at that. He should pursue the matter 


-S. 193—Swearing of false affidavit—Sentence. 

The accused in support of his transfer application 
made before the District Judge, had filed an affidavit 
making certain allegations against his decree-holder, 
who was a retired District and Sessions Judge. On 
enquiry under S. 476, Criminal P. C., the affidavit was 
found to be false. The accused was prosecuted under 
S. 193, and was convicted and sentenced to six 
months R. I. : 

Held, that the sentence was somewhat excessive. A 
substantive sentence of one month’s rigorous impri¬ 
sonment and a fine of Rs. 3,000 would meet the ends 
of justice. 1965 All WB ( HC> 508 ,1965 All Cr R 
321 1 1965 All L J 940 . 1906 Cri L J 825 (All). 


_S 193 — Complaint under in respect of offence 

nder S. 193, Penal Code-Accused can be convicted 
f offences under S. 466/471, Penal Code. See Crimi- 
al P C. (1898), S. 470. 1962 (1) Cri L J 229 i A I R 
962 All 132 (DB). 
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SECTION 201 
SYNOPSIS 

(Penal Code (1860), S. 201). 

1. Essentials of the offence. 

2. "Whoever causes evidence to disappear/* 

3. Intention necessary for the offence. 

4. Evidence of the offence. 

5. Charge. 

0 Practice and procedure. 

7. Conviction and senteice. 

1. Essentials of ihe offence. 

61 —S. 201—Ingredients — Mere knowledge of re¬ 
moval of dead bodies not sufficient. 

Per Kapur and Hidayatullah, JJ. — It may be that 
the ac:used had knowledge of the removal of the 
dead bocies, but what S. 201 requires is causing any 
evidence of the commission of the offence to dis¬ 
appear or giving any information rrspecting the 
offence which a person knows or believes to be false. 
Ragha PrapanDa Tripathi v. State of Uttar Pradesh, 
1903 (1) Cri L J 70 : 1962* S C J 1024 i AIR 1963 S C 
74 (89, 90>(PtD)(Pr 63). 

-S. 201—Applicability—Essentials. 

Before an offence under S. 201 can be made out, it 
is necessary that the person charged should, among 
other facts, kuow that an offence had been committed 
and that he caused the evidence thereof to disappear. 
He should be instrumental in the disappearance of 
the evidence of the crime. 1958 Cri LJ 821: AIR 
195S All 467 (473) (Pt D) (Pr 30) (DB). 

—S. 201 — Applicability — Offence in respect of 
which evidence is removed must have been com¬ 
mitted. 

Where the charge against the accused was that he 
caused disappearance of the evidence of the offence 
of forgery, and the first charge failed the ingredients 
essential to constitute au offence under S. 201, were 
lacking and the accused could be rightly discharged. 
1953 Cri L J 769 t 1954 Mad W N 1013 : 1934 Andh 
L T (Cri) 49: (1954) 2 MLJ (Andhra) 103 : AIR 
1955 Andhra 82 (S3) (Pt B) (Pr 4). 

-S. 201 — Ingredients of olfence indicated. AIR 

1955 NUC(Hyd) 908 (DB). 

-Ss. 201, 203 and 182 - Scope-Ss. 201 and 203 

contemplate information given to private persons as 
well as public senaots — First information nports 
under S. 154, Cr. P. Code are covered by sections 
but statements made to police during investigation 
are not covered. 

Sections 201 and 203, I. P. Code, contemplate giv¬ 
ing information respecting an offence which the 
accused peison knows or believes to be false. I-or 
the offence under S. 201, I P. Code, the false infor¬ 
mation should also be furnished with the intention of 
screening the offender from legal punishment. S. 182 
of the Penal Code deals with giving false information 
to any public servant 

If any person gives the first information statement 
to the police even though not voluntarily which is 
recorded under S. 154, Cr P. Code and if it ultimately 
turns out to be false it would amount to giving fal>e 
information and the ollender would be punishable 
under S. SOI, I P. Code, otovided the requisite inten- 
tion is proved. AIR 1953 S C 131, Foil. 

But statements given by a person in the course of 
an investigation by the police cannot amount to an 
offence under Ss. 201 and 203, I. P. Code, even if 
they ultimately turn out to be false. AIR 1933 Pat 
555(1) and AIR 1930 Sind 94, Diss from. 1901 Ker 
LT 1060:1961 Ker L J 1393 : ILR (1962) 1 Ker 


224 r 1961 (1) Cri L I 010 : AIR 1962 Ker 133 (134, 
135. 137) (Prs 4. 5. 24) (DB). 

-S. 201 —Applicability—Ingredients of offence. 

Section 201 looks upon a parson giving false infor¬ 
mation with intent to screen an offender as an acces¬ 
sory after the fact and makes him culpable as an 
offender committing an offence against public justice, 
as the policy of the law is that even at the earlv 
stage of the enquiry nothing should be done whicn 
would lay false trials or cause the enquiry to he 
burked or weaken the prosecution and injuriously 
interfere against public jusiice. S. 201 will apply only 
when the false information touching the offence 
with iutent to screen the offender is given to those 
interested in bringing the offender to justice. If the 
accused gives information to a wayfarer, it will only 
be a ca^e of gossiping and not with intent to scraen 
the offender. This connotation vastly reduces the 
denotation of the persons thus informed, and in 
practice would reduce itself only to the authorities, 
per>ons in authority an 1 the persons so interested 
that they would take aclioa to bring the offender to 
justice, e. g., the father, guardian, caste head etc. 


Some sections in Chapters 10 and 11 of the Penal 
Code use the words that the information should he 
given to a public servant and some sections lay down 
that such information should be given bv persons 
legally oound to do so. In the case of S. 201 neither 
the term 'public servant' nor the term ‘legalI v bound' 
is used In other words, persons to whom informa¬ 
tion is given will take in non public servants. Persons 
not legally bound to give information would take in 
persons like the principal or the actual offender. This 
false information can be given at a very early stage 
and the object is to put off the enquiry and screen 
the oHender by puting, for instance, an innocent 
complexion on an otherwise sordid crime. 72 Mad 
L VV 522 : 1959 Mad W N 431 : ILR (1959) Mad 
654 : 1960 Cri L J 85: AIR i960 Mad 9 (14, 15> 
(Pis 24 to 27) »DB . 


—S. 201-Essentials of offence. 

In order to establish the charge under S. 201 of 
he Indian Penal Code, it is essential to prove that an 
iffence has been committed — m c re suspicion that it 
ias been committed is not sufficient—and that the 
iccused knew or had reasoo to believe that such an 
)ffence had been committed. AIR 1952 S C 354 koll* 

Held, that the prosecution having failed to estab. 
ish that the dead body exhumated was. that of the 
person alleged to be murdered and that the fracture 
)f jaw was the result of an ante-mortem injury there 
;ou)d be no justification for convicting the accused 
>n the assumption that he had caused the disappear¬ 
ance i f the evidence of an offence under S. 326 or 
he I. P C, in this view of the case much importance 
:ould not be attached to the circum tance that it 
was on the information of the accused person, that 
he place where the corpse - was buried was _j|i s - 
covered. 1959 Cr L J 1349 : 37 Mys L J 5U i WS9 
VI L J (Cri) 919 ; A I R 1959 Mys 250 (252) (Pt B) 
Pr 4) (DB). 

•Ss 201, 211 and 167 — Prosecution or giving 


ilse information-Protest pending cnquiry-Opport- 
nitv to prove truth of that chirge — Duty of Court 
> give. 

Where a person who is accused of having comayt- 
2 d an offence by reason of his having given false 
lformation, demands a judicial investigation int 
ie truth of the charge made by him, he is enlltl f e V. 
e given an opportunity to prove the , lru *, 
harge. During the pendency of such judicial investi. 
ation into what should be regarded as a c °mplaint 

lade bv accused in this case a prosecution against 

im tn the supposition that the charge made by him- 
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was false is unjustified. 1959 All i WB (Sup) 1 12 : 1959 
All Cr K 111 « 1959 M L J (Cri) 204 (Mys). 

_S. 201 — Accused not attempting to screen any¬ 
body else excepting themselves - No offence under 
S. 201 arises lor consideration of Court. 19o B Cri L J 
63S : ILR (1955) Cut 625 : AIR 1956 Orissa 103 (111) 
(Pt C) (Pr 16) (OB). 

—S. 201 —Applicability—Murderer removing dead 
body—Offence. 

A murderer by removing a dead body Irom a place 
of murder to another place cannot be held to screen 
himself as the person to be screened must be some¬ 
body else than the offender within the meaning of 
S. 201, Pena! Code- 1953 Rai L W 353: 1958 Cn 
L J 1540 : ILR ( 1957) 7 Raj 944 : AIR 195S Raj 338 
(342) (Pt E) (Pr 7) (DB). 


2. “Whoever causes evidence to disappear.” 


-S. 201—‘Any evidence of the commission of that 

offence*-Expression refers Dot to evidence in exten¬ 
sive sense but to evidence in its primary sense as 
meaning anything that is likely to make crime evi¬ 
dent such as existence of wounded corpse or blood¬ 
stains etc. -Words causing disappearance imply some 
active exertion in that direction — Held, picking of 
blood-stained pestle and placing it in almyrah of 
house without anything more would not satisfy 
requirements of S. 201, Evidence Act (1872), S. 3. 
ILR (1563) AudhPra 454. 

-S. 201—“Whoever causes evidence to disappear” 

—Accused himself responsible for offence evidence 
of which has been made to disappear by him — He 
can be convicted under S. 201. A 1 R 1955 N U C 
(Assam) 2832 (DB). 

-S. 201 - 'Whoever causes evidence to disappear* 

—Proof of mere knowledge of disappearance of 
evidence not enough for conviction under S. 201, 

Th9 fact of discovery, of course proves knowledge 
on the part of the person discovering the fact. But 
mere knowledge of the existence of such a fact is 
not sufficient to make him guilty under S. 201. To 
make a person guilty under S. 201, it must be proved 
that that person had caused the evidence of the 
commission of the offence to disappear and not me rely 
that that person knew that some other person had 
caused the evidence of the commission of the offence 
to disappear. It must be positively proved that it 
was the accused who had caused the evidence of the 
commission of the offence to disappear..(1962) 3 Guj 
L R 571: 1962 (2) Cr L J 00 i A 1 R 1962 Guj 225 
(226) (Pt B) (Pr 7) (DB), 


-S. 201— 'Whoever causes evidence to disappear* 

— Mere pointing out place of burial does not lead tc 
presumption that accused concealed dead body there 
AIR 1955 NUC (Hyd) 908 (DB). 

——S. 201 — Evidence of offence — Cireumstantia 
evidence. 

Held, on facts that, from all the circumstances o: 
the case it was reasonable to infer that the accusec 
knowing that the deceased was killed, had tried t< 
dispose of his dead body with a view to destroy th< 
evidence of murder. 1962 Mad L J (Cr) 41 : 1962 (2 

1 40 Mys L J 504 1 R (1961) Mys 524 
AIR 1962 Mys 138 (189) (Ft B) (Pr 18) (DB). 

——S. 201 — Removal of dead body from place ol 
occurrence is not causing disappearance of evidenct 
ot olfence. 

Removal of the dead body of a murdered persoi 
trom the place of murder to another place does no 
oy itself necessarily amount to causing the disappear 
f D .9? evidence of the commission of the oftenci 

the .» ntenlion t° f zoning the offender fron 
iegal punishment, though in certain circumstance 


such removal of the body may amount to causing 
disappearance of evidence of the offence by the real 
culprit. It is a matter of evidence in each else. 

The use of the word ’concealed* by itself does not 
furnish the essential ingredient of causing disappear¬ 
ance of evidence as contemplated by S. 209. 63 Punj 
L R 526 i 1961 (2) Cr L J 886 (Punj). 

-S. 201—Causing evidence to disappear. 

The expression ‘any evidence of commission of (hat 
offence* refers to evidence in its primary '.en^e as 
meaning anything that is likely to make the crime 
evident, such as the existence of a wounded corpse 
or blood-stained clothes and weapons, fabricated 
documents or similar material objects, indicating that 
an offence has been committed. 

Held, that the removal nf the corpse from the vil¬ 
lage to the Grand Trunk Road suggested that by 
removing the corpus delicti the intention was to 
avert the suspicion from the accused. The removal 
was presumably with a view to suggest that the man 
had been done to death by someone who was a 
passerby. This act was an attempt to screen the real 
offenders. The conclusion as to the commission of 
the offence under S. 201, Penal Code, bv the accused 
W3S therefore inescapable. A I R 1921 Bom Il5, Rel. 
on ;AIR 1952 S C 354 Disting. 1958 Cr L J 689 j 
1 L R (1957) Punj 1985 : A 1 R 1958 Punj 183 (1S6) 
(Pt C) (Pr 13). 

-S. 201 —Causing evidence to disappear — Hiding 

blood-stained weapon - Effect of. 

When a weapon is stained with human blood it 
affords a primary evidence of the olfence and not 
any evidence in the extensive sense and if a person 
conceals that weapon- provided his intention in doing 
so is to screen the offender, he is guilty of causing 
that evidenee to disappear. View or Sharif. J. in 48 
Cr L J 780 (Lah); Not Poll. 1958 Cr L J 689 s I L R 
(1957) Punj 1935 i A I R 1958 Punj 183 (186; (Pt D) 
(Pr 14). 

-S 201—Applicability — Removal of corpse from 

place of murder - Offence. 

Removal of the corpse of a murdered man from the 
place of murder to anoth» r place is uot causiug dis¬ 
appearance of some evidence of commission of the 
murder and the offence would not fill under S. 201. 
A 1 R 1934 Cil 144 and A I R 1941 Cal 450. Rel. on. 
ILR (1957) Punj :950 : 1957 Cr L J 1307 : AIR 1957 
Punj 278 (283) (Pt B) (Pr 36) (DB). 


3. Intention necessary for the offence. 

—-Ss, 201 and 94—Intention — Offence committed 
under duress. 

The accused in his statement in the Court stated 
that he held the legs of the deceasid under threat of 
instant death and heloed the murderers in removing 
the body and concealing it. He did not say in his 
statement that he protested against carrying the body 
and that he was again threatened with death. It was 
clear however from the statement of the accused that 
the murderers practically kept him in custody when 
he removed the body at their order and that the per. 
son who had threatened him and asked him on pain 
°t death to hold the legs of the deceased was amongst 
them. The Couit did not question him specifically 
about the removal and ask him to explaiu his con¬ 
duct in doing that. 

From the circumstances disclosed by him in his 
.«tatement and also in view ot the fact that in all pio. 
babili* if he had baen questioned he might have 
answered that he removed the dead body on account 
of the ear of instant death at the hands ot the mur. 

W ,V 5 eas ? n ? b, J e t0 hold ,h at his conduct in 
V 19 dead , bod Y was also on account of his 
fear of instant death at the hands of the murderers in 
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case he refused to do so. (1950) 1 W L R 9^ (PC), 
Bel. on. 1957 All L 1 20 • 1957 All W R <HC) 86 s 
1957 Cri L 1 344 : AIR 1957 All 1S4 (188, 1S9) (Pt F) 
(Prs 18, 19) (DB. 

Overruled on another point in AIR 1900 All 192]. 

-S. 201— c hoes of murdered person discovered at 

instance of accused — Intention to screen offender 
can be inferred. 

The statement of the accused that he had hidden 
the shoes of the murdered person is admissible in 
evidence under S. 27 of Evidence Act and his inten¬ 
tion to screen the offender from punishment must be 
inferred. AIR 1952 Bom 299 (FB). Rel. on. (1982)3 
Cuj L R 1052 f 1963 (l) Cri L J 755 s AIR 1963 Cuj 
135(139; (Pt C) (Pr 12) (OB). 

-S. 201—Essentials of — Intention to screen ac¬ 
cused must be sole object — Mere likelihood not 
sufficient. 

What S. 201, I. P. Code requires is that the ac¬ 
cused mu<t have had the intention of screening the 
offender To put it differently, the intention to screen 
the offender must be the orimary and sole object of 
the accused. The fact that the concealment was 
likely to have that effect is not sufficient, section 
speaks of intention as distinct from a mere likeli¬ 
hood. 1962 M P L I 1064 : 1962 Jab L J 876 : 1963 
(l)CriLJ 433: ILB (1963) Midh Pr» 730 1 AIR 
1963 Madh Pra 106 (114) (Pt H) (Pr 33) (DB). 

-S. 201 -Mere removal of dead body is not suffi¬ 
cient — Intention to escape punishment must be 
provtd, 

A mere act of removing the dead body of a mur¬ 
dered may not by itself be sulficient to justify a con¬ 
viction under S. 201, I. P. C. It is necessary to prove 
in a case under S. 201, I. P. C., that such remo* al was 
made with the intention of screening the offender 
from legal ounishment. AIR 1953 S C 131, Rel. on. 
ILR (1965) 1 Mad 346. 

4. Evidence of the offence. 

% -S. 201 - Evidence—Circumstantial evidence— 

(Evidence Act (1872), S. 3). 

In order to establish the charge under S. 201, I. P. 
Code, it is essential to prove that an offence has been 
committed that the accused knew or had reason to 
believe that such offence had been committed and 
with the requisite knowledge and with the intent to 
screen the offender from legal punishment causes the 
evidence thereof to disappear or gives false informa¬ 
tion respecting such offence knowing or having 
reason to believe the same to be false. 

The Court should safeguard itself against the 
danger of basing its conclusion on suspicions however 
strong they may be and the necessity for adopting the 
caution becomes absolute in a case in which the 
situation of the parties, the belated investigation of 
the case and the sensation it had created demands the 
same; (1838) 2 Lewin 227 and AIR 1952 S C 343, 
Rel. on. 

Where there is no direct evidence and the circum¬ 
stantial evidence answers the questions, essential to 
the proof of the offence, only vaguely and indefinitely 
and is not incompatible with the theory of the 
innocence of the accused there is no evidence on 
which the accused cao be found guilty. Palvinder 
Kaur v. State of Punjab, (1952) S C J 545 i 1953 Mad 
W N 418 : 1953 Cri L ? 154 : 1953 All L J 18 : 1953 
S C R 94 t 1953 All W R <*up) 19 s 1953 B L J R 30: 
ILR (1953) Punj 107: AIR 1952 S C 354 (350, 358) 
(PI A) (Prs 13, 14, 19) (DB). 

-S. 201 —Evidence of offence—Meaning—Murder 

cose — Concealment of weapon with which offence 
was committed and blood-stained clothes of accused 
—No offence under S. 201. 


When an offence is committed, there may be evi¬ 
dence of various types: (1) Evidence to show that 
the offence had beeD committed, (2) Evidence to 
show that the offence had been committed at a parti¬ 
cular place; (3) Evidence to show that the offence 
had been committed by a particular person or per¬ 
sons. When S. 201 uses the expression ‘whoever 
c«uses any evidence of the commission of that 
offence to disappear*, it refers to a person who causes, 
the evidence of actual commission of the offence to 
disappear and not to person who causes the dis¬ 
appearance of evidence as to by whom the offence 
was committed. 

Held, on facts that the discovery of the scythe and 
the blood-stained clothes of the accused would not 
amount to an offence under S. 201, and even assum¬ 
ing that the accused had concealed (hem, he would 
not be guiltv under S. 201 AIR 1921 Bom 115, Rel. 
on.; AIR 1958 Punj 183, Dissented (1962) 3 Guf 
L R 571 : 1962 (2) Cri L J 66 : AIR 1962 Cuj 225 
(225) (Pt A) (Pr 4) (DB). 

-S. 201 — Evidenee of offence under — Pointing 

out spot by accused where dead body was—Evi¬ 
dence held not sufficient. 

The pointing out of a particular spot by the ac¬ 
cused from where, later on. the dead body was re¬ 
covered. does not advance the case for the prosecu¬ 
tion for proving the guilt for offence under S. 201. 
The conduct of the accused in pointing out the spot, 
where the dead body was would show, at the most, 
that he had knowledge that a dead body was lying 
there Without any further evidence that is uot suffi¬ 
cient to hold that the dead body was thrown thereby 
by the accused. AIR 1955 S C 104, Relied on. 1961 
Jab L J 1250 : 1961 M P L J 1291 : 1962 t2) Cri L J 
690 (Madh Pra). 

-Ss. 201 and 302—Appreciation—Murder and con¬ 
cealment of dead body — Evidence disbelieved od 
murder charge cannot be believed for charge under 
S. 201, Penal Code. (1960) 26 Cut L T 638. 

5. Charge. 

-Ss. 201, 300, 379. 411-Murder for gain-Seoi- 

rate charge under each section is not necessary— 
(Criminal P. C (1898), S. 230). See Penal Code (1800), 
S. 300. AIR 1953 Mad L006 (DB). 


0. Practice and procedure. 

•-Ss. 201 and 114—Procedure and practice. 

Section 201 not restricted to the case of a person 
who screens actual offender—It cau be applied even 
to a person guilty of main offence, though as a matter 
of practice a Court will not convict a person both of 
the main offence and S. 201 - Acquittal of main 
offence is no legal impediment to accused conviction 
under S. 201. See Penal Code (i860), S. 114. l9o3 
Cri L J 668: AIR 1953 S C 131. 

-S. 201—Person charged under Ss. 302 and 201 

Acquittal under S. 201 on mere ground that she was 
convicted under S. 302—Procedure dangerous. Seo 
Penal Code (I860), S. 302. 1957 Cri L J 1152 i AIR 
1957 Orissa 216 (DB). 


7. Conviction and sentence. 

>-S. 201 -Interpretation - “Knowing or having 

:ason to believe” In Para. 1 and “knows and believes 
i Para. 2, mean the same thing—Punishment depends 
n gravity of offence which was committed and 
rhich accused knew or had reason to believe to have 
een committed — Erroneous belief of accused as 
?gards offence committed does not provide bans or 
uuishment. Koshan Lai v. State of Punjab, 19f5(2} 
Vi L J 42G : (1905) 2 S C A 447 :1905 S C D JJJJ « 
[965) 2 SCR 316: AIR l96o SC 1413 (1417, 

418) (Pt A) (Prs 12, 13). 
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.._Ss. 201. 71—General Clauses Act (1897). S. 26 be presumed to intend the natural consequences of 

—Disappearance of evidence in resnect of two his act and it is only reasonable to presume an inteD- 
offences committed bv same act — There are two tion to serpen the offender — Conviction altered to 
offences under S. 201, by same act-Pum'shment. one under S. 201. even though no specibc charge was 

Where the accused has caused the evidence of the ( r , a, T\‘j r S {q-i p 1 ?? 4 } r \q\a l?" J 

two offences under Ss. 33, and 348. Penal Code. 19o4 Cm L U<68 .AIR 19o4 Mad 

committed by the same act to disappear, commits by 10SS (1090) (Pt B) (Pr o) (LJ i 

the same act two separate offences under S. 201. The -Ss. 201, 302, 379. 411 —- Murder for gain — Con- 

case is nor covered either by S. 71 of the Penal Code victions under Ss. 302, 379 or 411 in alternative— 
or by S. 26 of the General Clauses Act, and the Acquittal of charge under S. 201—Apoeal •— Convic- 
punishment for the two offence* cannot be limited tion under S. 302 set aside and under S. 379 main- 
under those sections. But, normally no Court should tained. See Penal Code (1800), S. 302. AIR 1953; 
award two separate punishments for the same act Mad 1006 (DB). 

consisting two offences under S. 201. The appropriate - Ss 20] and M2-Accu>ed 6ve in number charged 

sentence under S. 2-H. for causing the evidence of under $ 302 and a | teruative i y uader S . 201-Convic- 
the offence under S. 3o0, to disappear should be ti0n lin der S. 302 without any express finding with 
passed, and no sepa-ate sentence need be passed ard t olfenre under s 2 0l-Appellate Court has 

undef c I?!* ( for , c . ausm « th Vu V,de " Ce ° f the ° S t eaCe power to convict some of them under S. 201 if evi. 

r 38 «• Jo ie i/ n i«IlH , ^nmSS» Cde ° ce 8 S ain5t them is not sufficient to connect them 

for the offence under S. 3>0, is imprisonment for vvifh miJrder _ Conviction is not illegal - (Criminal 
$even years, and under the fourth paragraph to p n /lwqoi e oam ^ \fv? H T R 4S 

S. 201, the accused are liable to be sentenced to a *' u 1 5U) w Mys H ^ h 45 (DB) ‘ 

maximum of one-fourth of seven years of imprison- -S. 201—Charge under, against two named persons. 

ment. Roshan Lai v. State of Punjab, 1965 (2) Cri only—No reference in charge or in evidence that any 
LJ 426 : (1965) 2 SCA 447: 1965 SCD 1133: other person was involved—Acquittal of one, convic- 
(1965) 2 SCR 316 : A I R 1965 SC 1413 (1419) tion of other under S. 302 or 201 read with $.34* 
(Pt B) (Pr 15). cannot be sustained. See Penal Code (I860', S. 34. 

•-Ss. 201, 302-Criminal P.C.( 1898), Ss.236 and I L B (1962) Cut 516 : 1963 (2) Cri L J 229 (Orissa)- 

237—Charge of murder—Acquittal — Conviction for (DB). 

offence under S 201 without any further charge is -S. 201 — Uncorroborated testimony - Evidence 

not legal. See Criminal P.C. (1698), S. 23d. 1952 connecting accused w : th crime not clear — Reasons 
Lri L J 33J i A 1 R 1952 b G 159. for accepting evidence not given by judge — Convic. 

-Ss. 201 and 34 - Person charged with others H°n cannot be sustained^ See Evidence Act (1872),. 

undei S. 201, Penal Code read with S. 34 — Others S. 133. (1960) 26 Cut L T 638. 
acquitted — Person can be convicted under S. 201 c oo, r* • •• , , . , . . 

only. See Criminal P. C. (1898). S. 233. 1958 Cri “—>.201-Conviction-Disposal of dead body with 
L J 18 . A I R 1958 Andh Pra 37 (DB). intention of concealing or removing the evidence of 

Pe^l Code—Facfs'justifyingc<uivicfion U underS 201 derth'hS 

JtS (I960) 26 Cut L T 63S. C ‘"“ ” 

LrSril* A I1U95T Audi. Pra 61l'(DB). 1957 “ ".d'J-M.to.lo.Wty. 

~ Ss \ 20 * and 302 “ Conviction under S. 302 not has been proved 8 beyond U ali er r easonalVe h do^b^hh 
7 A fc c ( cu l ed l0UDd g “' l,y J und f r S - 201 • conviction under S. 201, Penal Code cannot be sus 
No legal bar to his being convicted under S. 201. tained for the simple reason that a murderer hC 

(Him Pra) 84/ (18e0,, S> 801 AIR 1955 NUC * hrowin « body &*ha personmurdTredbyh^ 

imm rra) 2J47. from one place to another cannot be held to screen 

Ss. 201. 300 and 302—Applicability—Recovery of himself, as the| person to be screened must he obvu 

head and clothes of deceased at instance of accused ?^ s,y son ?ebodv else than the offender himself within 

—Accused cannot be convicted under S. 302 — Jhe meaning of S. 201, Penal Code IJL R (1965) 15. 

Accused Is guilty of offence under S. 201-A I R 1937 R “i L W 418 : A I R 1966 Raj 74 (83) 

PC 179 Applied 1954 Cri L J 1124 i A I R 1954 lPt F > < Pr 30 > < DB >- * 

J & K 42 (44) (Pt C, (Pr 13) (DB). -Ss. 201 and 302-Death of X by stranculatinn h„ 

* 20 Punishment how to be awarded-Punish- K j°° m c 0 / S-Body removed by K and S and coo 

ment under S. 201, cannot be awarded without ascer- ^ ea, ^ d “ S held guilty under S. 201 and not under 
taming what original offence was committed. 51 Cri ?.'c2S?7A P 1910 All 45, Disting. See Penal CWa 
L J 1178 : A I R 1950 Kutch 54 (54) (Pt B) (Pr 4, S. 302. 1963 Raj L W 214 , I L R(19flS W. 

u' 2 ?i “ Person found guilty of main offence— ** c «« 
wSh «# 3S . a m 5 lter °* Pfactlce.be convicted 7Zfl 20 k“ Applicability — Accused charged with 

rimtna, d n n,a /, n o n 2 ffeDce and under s - 201 See m urder—Ornaments of deceased recovered from him 

uTlWujR ^236. 1956 Cri L j 1401, ~ A f us , ed *»*«•* ‘hat he committed mu.der but ad 
) I R 1956 M.dh B 262 (DB). mating hat the murder was committed bvco.accused 

SSkS i-ssi awssSSff® 

s d ^Tr,he e a D i ,o h ,sS g pu 0 f hment 

fflofomama 0 ? by DOt ^Wished-Dis : co uvlcted bath of murder and o b f offence S°er 


hT.L?.?} “ Person found g uilt y of "lain offence- 

1856 C " LJ 1<of “ 
S 3ft S o*' 8nd 3 P 2— Applicability — Charge under 

iSfc&fr* s - 201 ~ lCritDinal p - c - 

Jjsgsjj cl ? ar K ed and convicted under S. 302 for 
wi7h n& b °r y ~.^. evid . ence t0 . convict accused 


MplanaHon offered by accused not estaWished—T)k^ 
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PENAL CODE (1£60), S. 202 


accessory offence—Criminal P. C. (1S98), Ss. 35, 230. 
See Penal Code (I860), S. 71. 1953 Cri L J 1613: AIR 
1953 Trav-Co 402. 

SECTION 202 

-S 202-Criminal P. C. (189S), S. 44 - Offence of 

murder — Requirements — Failure of person having 
•knowledge of offence to give information to police— 
Punishable. See Criminal P. C. (1898), S. 44. 1964 (1) 
Cri L J 214 : AIR 1964 Pat 62 (DB). 

-S. 202 — Applicability — Absence of evidence or 

finding that any offence has been committed — No 
finding that accused intentionally omitted to give 
information respecting any offence — Conviction 
illegal. 1961 B L J R 35. 

SECTION 203 

-Ss. 203, 201 and 182 — Scope — Ss. 201 and 203 

contemplate information given to private persons as 
well as public servants — First information reports 
under S. 154, Criminal P. C., are covered by sections 
but statements made to police during investigation 
are not covered. See Penal Code (1800), S. 201. 1962 
U) Cri L J 610 : AIR 1962 Ker 133 (DB). 

SECTION 204 

«-S. 204—Criminal P. C. (1898). Ss. 439 and 233 

—Order of discharge under S. 253—Revision. 

The accused on being asked to produce certain 
•documents refused to produce on the ground that its 
production might prejudice him in other proceedings. 
Thereupon a search warrant was issued but since the 
document could not be found the accused was pro¬ 
secuted under S. 204. Penal Code. The Presidency 
Magistrate discharged the accused under S. 253, 
Criminal P. C, on the ground that mere refusal did 
not amount to an offence under S. 204 remanding 
the case. Held, that the order of the Magistrate was 
wrong since the accused in showing cause against 
"the production of the document had admittei its 
possession and the Court had evidence before it from 
which it could be inferred that the accused had 
secreted the document. 52 Cri LJ 946 s I L R 1951 
Cal 101 (FB). 

[Overruled on another point in AIR 1905 S C 1251.] 

—S. 204—Place of trial — Offence under-Offence 
alleged to have been committed at Banglore by ac¬ 
cused residing at Bangalore — Magistrate at Visaka- 
patnara has no jurisdiction to try. See Criminal P. C. 
(1898), S. 177. (1957) Mad L J (Cr) 603 « (1957) 2 
Andb W R 368. 

SECTION 205 

-S. 205—Applicability—False personation—Perso- 

mation of fictitious or non-existing person—Offence. 

A did two acts; one of getting a rent note executed 
in the name of B, a fictitious person and the other of 
posing to be B and producing the rent note before 
the Sub-Registrar. 

Held, that there might have been no personation 
by A when he did the former act because he simply 
assumed another name. But when he did the other 
act he committed personation within the meaning of 
S. 82 (c) of the Registration Act by assuming the per¬ 
sonality of B. (1961) 1 Cri L J 30 : AIR 1961 All 62. 

SECTION 206 

-Ss. 206 and 379 — Applicability — Execution of 

money-decree — Distraining sheep belonging to the 
judgment debtor and entrusting the 71 to decree- 
holder's representative on his executing a bund — 
Removal of sheep by force — If the removal ‘fraudu¬ 
lent' under S. 195 (1) (b) of the Criminal P C, or 
‘dishonest* — Whether a complaint by a civil Court 
<is necessary for prosecution. 


The judgment-debtor and four others removed two 
sheep distrained in execution of a decree and en¬ 
trusted to the son of the decree-holder on his execut¬ 
ing a security bond. The removal of sheep was open 
and without any element of secrecy or deception. 

Held 1 In the circumstances, it might be ‘dishonest 
removal and might even amount to ‘robbery* and not 
theft*. But it was not ‘fraudulent removal*. Hence 
S. 200 of the Penal Code cannot be held to be in¬ 
volved in this case, and the complaint was perfectly 
competent without the sanction or institution of 
complaint by the concerned Civil Court uoder S. 195 
(1) (b), Criminal P. C. (1898). 

The decisions in (1930) Mad W N (Cr)30 and (1941) 
Mad W N (Cr) 79 are perfectly reconcialable. (1962) 
2 Mad LI 283 * 1962 Mad L J (Cri) 473 s 1962 All Cr 
P 43 : 1962 All W R (Sup) 14 2 1962 (2) Cri L J 555 
(Mad). 

SECTION 209 

—-S. 209—Ingredients — Accused must know that 
claim was false. 

Ooe of the important facts which has to be proved 
by the prosecution to bring home the charge under 
S. 209, Penal Code is that the accused when making 
claim knew it to be false. 1952 Nrg L J (Notes) 44. 

-S. 209—Essentiils for complaint under S. 470, 

Criminal P. C.—Application by private person — Pro¬ 
ceeding under S. 470 should not be undertaken 
unless prosecution is in interest of State and reason¬ 
ably certain to result in coDvfction. See Criminal 
P. C. (1898), S. 470. 1952 Nag L J (Notes) 44. 

-S. 209—Scope—Application praying for lodging 

of complaiot under Ss. 209 or 193, Penal Code or 
both read with S 109—Lodging of a complaint under 
S. 209, Penal Code read with S. 109, Penal Code not 
prohibited. See Criminal P. C. (1898), S. 195. I L R 
(1962) 2 Pun j 504. 

SECTION 211 


SYNOPSIS 

(Penal Code (I860), S. 211.) 

1. Scope and applicability. 

2. Sections 211 and 182. 

3. Sections 211 and 47, Madras District Police Act. 

4. latent to cause injury. 

5. “Institutes ..~any criminal proceedings’*. 

0. “Fabely charges any person." 

7. Illustrative cases. 


8. “If such criminal proceedings be instituted.*' 

9. Accused to have opportunity to prove truth of 

bis complaint. 

10. Practice and procedure. 

1. Scope and applicability. 

-S. 211 —Mere filing of report under S. 307 

amounts to institution of criminal proceedings within 
S. 211. (1965) All W R (HC) 282. 

-S. 211—Scope—Proceedings under Ss. 192 and 

211, Penal Code — Provisions applicable — Effect of 
non-compliance — Cognisance cannot be taken. See 
Criminal P. C. (1898), S. 195 (1) (a). 1962 (1) Cri L J 
627 (All). 

-S. 211-Criminal P. C. (1898), S. 195-Facts 

constituting offences under Ss. 211 and oOO. PeDal 
Code — Complaint only under S. 500 — Maintain¬ 
ability. 

It is open to the complainant to prosecute for an 
offence under S. 500 without at the same time asking 
for sanction under S. c jriminal P. G, to pro» - 
cute for an offence under S. 211, Penal Code. 52 L 
L I 1269 : AIR 1951 Bom 289 (DB). 
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PENAL CODE (1860). S. 211, Note 1 


_$. 211 —Applicability — Demand for judicial in¬ 
vestigation pending — Prosecution for giving false 
iuforjution — It is unjustified. See Criminal P C. 
(IS9S), S. 173(2)(b). <1959> Mac! L / (Cri) 201 (Mysi. 

—S. 21L - Criminal P. C. (IS9S). S. 195 (l) 
<b) - Information to police of cognizable offence 
— Final report by police that information is false 
— Report accepted by Magistrate — No protest peti¬ 
tion by informant — S. 195 (l) (b) does not apply. 
See Criminal P C (1898). S. 195(l)(b). 1961 (2) Cri 
L J STS (Orissa). 

-S_2L1 — Criminal P. C. (1S9S), S<. 195(1) (b) 

and 173 -Appli -ability—Offence under S. 211, Penal 
Code in relation to proceedings in Court — Final 
report under S. 173 that complain* was false — Does 
not constitute proceedings before Magistrate — Order 
of Magistrate that report be filed is an administrative 
order — S. 195 (1) (b) does n >t apply. See Crimiual 
P. C (1S9S). S 195 (1) (b). 1962 Raj L W 272. 

2. Sections 211 aod 182. 

—-Ss. 211, 182 and 307 — Applicant lodging com¬ 
plaint under $.^ 307, Penal Code — It amounts to 
institution of criminal proceedings — Applicant can 
be convicted only under S. 211 and not under S. 182 
—Proceedings under S. 211 can be started only on 
complaint of Magistrate concerned — Criminal P. C. 
(1898), 195 (1) (b) and 260. 

Where the applicant has lodged a complaint 
against certaio persons under S. 307, Penal Code, 
which is a cognizable offence, the mere filing of a 
report under that section amounts to institution of 
criminal proceedings within the meaning of S. 211, 
Penal Code and as such the applicant can be con- 
victed only under S. 211 in a tegular trial and not 
under S. 182, Penal Code in a summary trial* More¬ 
over, proceedings under S. 211 can be started only 
on the complaint ol the Magistrate concerned. AIR 
1931 All 2 j9; (1962) 2 Cri L j 719 and AIR 1952 Sau 
«/, Rel.on. 1965 All Cri R 206: (1965) All WR 
(H C) 2S2. 

— Ss. 211 and 182 — Prosecution under S. 132 — 
Complaint repeated before Magistrate — Conviction 
under S. 182-Bar of S. 195, Criminal P. C. 

Where after a complaint had been filed under 
, 182, by the Police, the accused lodged a com. 
plaint with the Magistrate alleging that his alle¬ 
gations were correct and the Magistrate tried both 
< foi 6S l°??^ er aQC * c o°victeci the accused under 
a- lol holding that the comolaint of the ac¬ 
cused was automatically dismissed — Held that the 
complaint under S. 182 could be proceeded witn, 
even though a complaint was filed by the accused — 

V n iQ‘“^ tr ? t0 . cou ^ have a complaint under 
o. iwo, Criminal P. C. before another Magistrate for 
proceeding against the accused under S. 2LI and 
ul! e ac i0 . Q , iQ convicting the accused under S. 182 

4 d, . l956CfiL J 215: AIR 195a Hyd 25 
Ha/ (rrs 2 , 4). 

-—-Ss. 211 an d 182-Complaint under S. 182-Facts 
^iscloMng offence under S. 211 as well as under 

i Dro7i.iH rt ACC 1 SRd ,n t0 be , ac< l ultted 00 g f oun d that 
t £in a | C r 4 °/^°? d n h,ve been unde f 211. See 
V Penal Code (45 of I860), S. 182. AIR ly52 R,| 142, 

3. Section 2 il and S. 47,:Madras District 
Police Act. 

jTT S - 211-Madras District Police Act (24 of 1859). 

-ChaTge, gC_ Me8ning ~ lW ° ,ds ,Qd Phrase * 

nu, h ,L'p°i d ,c !* arga ’ not defined in tho M»d r as 

bS its P n!!i Ce Act a ° d - mUSt ther0 fore he taken to 

S K 1inst one- 1 Th ry r an,DB * 7° Pre,er an a2CUSB tion 
S cha 5 g l under 2U must be one 

H Jv ? 12 ] r° n wUh havlng coram,ttedau jIfeDca - 


In this view therefore there is no identity between 
Madras District Police Act and S. 211, Penal 

. % a • fat. 


S. 4 


of the w >rd 


Code with :regard to the meaning. 

"charge” 1953 Cri I. J 959: MR 1953 Mad 507. 

4. Intent to cause injury. 

-S. 211—Enquiry into allegation of offence under 

S. 211—Words ‘with intent io cause inj’ir> ’ iu the 
section indicate malice and words ‘there is no just 
or lawful ground' indicate want of reasonable or 
prohjble cause — Sta.-.datd and measure lor judging 
‘malice’ and ‘want of reasonable or probable cause' 
stated. See Criminal P. C ,1898), S 478 1965 All 
WR(HCl 316 : 1965 All Cri R 229 : 1966 Cri L J 
115 : AIR 1966 All 66 (DBb 

5. “Institutes any criminal proceeding." 

-S. 211 — Applicability and -scope — Complaint 

should have been instituted before Court. 

Section 211 contemplates that a complaint should 
be instituted before a Court either by the accused 
himself or at his insiigation. Where no complaint is 
filed before a Court agrinst a person, even it the 
allegation made in a report earlier is completely false, 
S. 211 will not be >ipp)iC3ble. AIR 1924 All 779, 
Not foil; AIR 1928 All 785 and 35 All 522, Foil. 
1961 All L J 278i 19M All Cr R 135 , 196L All W R 
(HC)2S6: 1961(1) CriLJ 627 (All). 

-S. 211 ■—‘ Instituting criminal proc^ding” and 

"making false charge” — Expressions though not 
co extensive are not mutually exclusive — Setting in 
motion criminal law bv miking false charge to 
police — Amounts to institution of criminal pro* 
ceedings. 

The expressions 1 instituting criminal proceedings'' 
and M miking a false charge” in S. 211, Penal C>de, 
though not co-extensive are not mutually exclurive in 
meaning so that the instituting of criminal proceed, 
ings roust be by something which isnotachuge, 
and a charge must be something which is not the 
institution of criminal proceedings. The fact that 
the offence in the second part of the section has been 
made, as a graver offence is attributable only to the 
serious nature of the offence with regard to which 
on a false charge the criminal proceeding h j< h?en 
instituted, and not to the fact that the person miking 
a charge owing to his greater skill has suc.eefed in 
getting the po.ice to arrest his enemy and place him 
belore the Court. Therefore, a person who sets the 
criminal law in moti)n by making a false chirge to 
the police of a cognizable offence, institutes cn ninal 
onceedings ;within the meaning of S. '11 of the 
i enal Code even though the person chu-ged may not 
be arrested or the matter may not go furtuer than the 
police inquiry and if the offence falls within tho 
description in the latter part of the section he is 
pni there Prided. 1" Cal 574 

Ln B . (F J& A,R 19-H bOill 414 

v R 39, aod ltf A " 1-4 aod AIR 

19^ 4 F . B, , , ^ 0 - Ho11 - (l962> 1 Andh WR 

(Aadh Pu) M#d L Cn) 187 ‘ 1962 (2 ’ Cri L 1 719 

?• “'1 -Applicabi'ity — Mere statement or con- 
mumcatton ot suspicion cannot amount to institution 
l p S :l £«. , wdbi "ILR (1952)4 Assam 

(Pr 8)^DB)^ fl L l09S ' ' IR 1953 AsSam 204 l2ll4) 

*. ~77' i : 211 —Criminal proceedings—Not necessarily 
cfc 4 Pr °r C r dln 1 -J U ^ ud V. rovestig.tion uudo y r 

police that’ «' r ' n,n “ P i C ' G,v, . ng «nlormatnm to 

olfence ^ 4 mn Per , SU .° 1,85 C ' a ) nlltted 9 c.gn^ahle 
oitence — Amounts to institution of criminal nro- 

ceeding wuhin S. 211-Criminal P. C. (1898). S. 4 
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PENAL CODE (]SeO), S. 211. Note 5 


The word‘proceedings'is used in S. 211 in the 
Ordinary sense of a presented rrode of actioD for 
prosecuting a right or redressing a wrong. It is 
Dot used in the technical sense of a proceeding taken 
in n Couit of law. If an investigation under Chap¬ 
ter 14 is a pioceediDg it necessarily follows that it is 
a criminal proceeding The expression, 'criminal pro¬ 
ceeds g’ in S. 21L of the Penal Code is wide enough 
to include a proceeding under Chap. 14 of the Cri¬ 
minal P. C. This is made clear bv the fact that the 
expression ‘criminal proceedirg’ in S. 211 .Penal Code 
is not qualified by the word, ‘judicial’ or by anything 
else showing that it is confined to a proceeding beforea 
Court of law or other tribunal 1LR5 All 215 and ILR 
5 All 59S ard ILR 16 All 124 and AIR 1931 Nag 124 
(FB) and AIR 1938 Rang397 and AIR 1941 Bom 414. 
Dissented from. Where, therefore, the criminal law is 
set in motion against a person by giving information 
to the police that that person has committed a cogniz¬ 
able oliei ce. the person giving information institutes 
a criminal proceeding against that person within the 
meaning of S. 211 of the Penal Code, for the reason 
that the police are bound by law to investigate the 
accusation agamst that person whether they believe 
it or not and make a final report under S. 173 of the 
Criminal P. C. AIR 1931 A»l 269 and ILR 17 Cal 574 
and ILR 20 Mad 79. Rel. on. The final report may be 
against some other person or against none at all; but 
this tact cannot alter the fact that a criminal proceed¬ 
ing was instituted against the person accused. Simi 
larlv the circumstance that a police investigation need 
not necessarily be directed against a definite person 
(though in the vast majority of cases it is) will not 
alter the lact that it is a pioceeding against a person 
v hen it is so cnetted. Albert, Accused No. 1 v. State 
of Kerala, 1965 Ktr L T 865 : ILR (1965)2 Ker 
329 : (1905) 2 Ker L R 117 : 1965 Ker L J 877 : 1966 
Cri L J 26 i Alh 1966 Ktr 11 (13) (Pr 5) (FB). 

-—S. 211—First information by accused not naming 
an> ptrticular personas culprit — >utscquent state¬ 
ment by him to police merely expressing suspicion 
on particular person— No criminal proceedings start¬ 
ed agamst that person — Accused held not guilty 
under S. 211. 

The accused made a report to the police that there 
had betn house-Lreaking and theft in his house but 
aio Lot name aoy person as the culprit. When ques¬ 
tioned D> the police during the investigation he mere¬ 
ly ixpiessea his suspicion cn a particular woman. 
The investigation reveal'd that there had not been a 
real house breaking. The accused was convicted 
uncer S. 211, Penal Code, upon the complaint of 
the woman . 

Held, that the statement of the accused to the 
police of a suspicion that the woman was involved in 
the crime did not amount to a charge within the 
meaning of S. 211. No criminal proceedings were 
instituted against the woman and, therefore, the ac¬ 
cused was not guilty under S. 211: AIR 1925 Lah 325: 
14 I C 767 (Mad) and AIR 1924 All 779, Ref 
1949 Nag L J 6U4 : 51 Cri L J 267:1950 All W R 
(Supp' 13; 1950 All Cri Cas 30 : ILR (1950) Nag 
205 : AIR 1950 Nag 20 (21) (Pt A) (Pr 6). 

6. “Falsely charges any person.*’ 

£_S. 211— Institution of criminal proceedings — 

Fals< charge-Charge of having committed contempt 
ot Court—Held amounted to falstly charging (Per 
Sarkar and Mudholkar, JJ.) — Held amounted to 
institution ot criminal proceedings (Per Hidaya- 
tuliah, J.) 

Per Sarkar, J. : A c sundng that a proceeding for 
committal tor contempt ot Lourt is not a criminal 
procee Lng within the meaning ot that expression as 
Ui,eu in S 211 the section also says that falsely charg¬ 


ing a person with the commission of an offence 
would be an offence under it. When S. 211 says that 
an offence under it may be committed by falsely 
charging a person with the commission of an offence, 
it dots not intend that the offence must be one which 
gives r»s* to a criminal proceeding. Under the defini. 
tion of offence in S. 40 the word ‘offence’ in S. 211 
means an (Hence punishable under the Code or under 
any special or local law as defined in it. Section 41 
defines a special lav/ as a law applicable to a parti¬ 
cular subject. Now the Contempt of Courts Act is an 
Act dealing withthesubjectof contempt o! Courtsand 
is therefore, a special law. It also provides for punish¬ 
ment for contempt of Court by simple imprisonment 
up to six months, subject to certain conditions men¬ 
tioned. A charge of having committed a contempt of 
Court is, therefore, a charge of having committed an 
offence within the meaning of S. 211. ILR 6 Cal 620 
ar d ILR 17 Cal 574 (FB) and ILR 19 Bom 51, Dis¬ 
tinguished. 

Per Mudholkar, J.—Since making ot a false charge 
before any person, whosoever he may be, is covered 
by S. 499. Penal Code it would be appropriate to 
construe S. 211 as being applicable only to a case 
where a fale charge is maoe by the accused person 
against another before a person who is competent to 
enquire into it and take other proceedings Aim self or 
cause proceedings to be initiated. It is not limited to 
false charges made to a person who also has the 
power to try the accused cr commit him for trial by 
anotherCourt.The word'offence' used in S.211 would 
also include a thing punishable under a spec'al law. 
Special law is defined in S. 41 as a law applicable to 
a particular subject. The law of contempt is a parti¬ 
cular subject and the High Court has inherent power 
to punish a person for the offence of contempt com¬ 
mitted by him by disobeying an injunction issued 
against him. Disobedience of an injunction issued by 
the High Court is not something with respect to 
w'hich action under S. 24 or S. 95 of the Civil P. C., 
could alone be takeo but being contempt of the High 
Court's order is punishable by it in it' discretion in 
exercise of its inherent powers. The only limitation- 
which the statute has placed is with regard to the 
punishment that the High Court can meet out to the 
contemner. 


Per Hidayatullah, J. : An application to take* 
proceedings under the Contempt of Courts Act 
undoubtedly caD be regarded causing criminal pro¬ 
ceeding to be instituted. There may be some dispute 
as to whether a person charging another of having 
committed a contempt ;of Court charged the other 
with an offence, but. there can be no doubt that it 
amounted to the institution of a criminal proceeding 
because a contempt of Court can be punished by 
imprisonment and fine and that briDgs an accusation 
charging a man vith contempt ot Court within the 
wide words criminal proceeding.' Such proceedings 
were described as quasi-criminal proceedings by the 
Privy Council because such proceedings are not tried 
under the Criminal P. C. That does not render it any 
the less a criminal proceeding because the Criminal 
P. Co is not exhaustive. If there was no just or lawiul 
ground for commencing the proceedings for contempt 
in the High Court thin the rtquiiemei ts of S. 211 ot 
the Penal Code must be taken to he prima lace saHsn. 
ed. 1964 Mad W N 574 : 1965 SCD 21A : (J965) 2 
SCI 329 : 1965 Mod L J iCri) 588 : < MM) < S C P 
237 : 1964 (2) Cri L J 737 i (1965) 1 SCY\ F. 42 i AIR 
1964 SC 1773 (1775) (Pt A) (Prs 5, 8). 


_S.211—'False charge'—Meaning of. 

The mear.ii g of the expression 'false charge’ is 
imply *ialsel> accuses,' and as the section star ds, 
,ere is no necessity of this false accusation beirg 
rade in connection with a criminal proceeding, r 
ilse allegations were made in connection with od 
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application for contempt, it is at once obvious that 
these allegations were made in order that the Court 
might be persuaded to take action against the peti¬ 
tioners in contempt, and it mu<t be held that there 
was an intention on the part of the opposite parties 
to cause injury to the petitioners by falsely accusing 

. ri • ____ . Cl. _ __ rro in 


(Supp) 13 (2)» 64 Cal W N 237 • I960 All Cri R 148: 
AIK 1*59 Cal 293 (293) (Prs 4, 5) (OB). 

— S. 211 — Ingredients of — Mere statements of 
facts or communications of suspicions not sufficient 
—Charge must be wilfully false to the knowledge of 
the maker — Accused must have intent to cause 
injury to persons against whom offence is alleged. 

Mere statements of facts or c^mmuniciation of 
suspicions cannot amount t ■) institution of criminal 
proceedings within the meaning of S. 211, I. P. C. 
Yet another ingredient of the offence the prosecution 
is bound to prove is that the charge was wilfully 
false to the knowledge of the maker ot the charge. If 
that proof of knowledge is not insisted upon no per¬ 
son would feci it safe to convey information to the 
police about anv suspicion of the commission of a 
cognizable case. But when the complaint is substan¬ 
tially true and what is false is a mere fringe to (he 
complaint (here is no olfcnce made out under S. 211, 
I. P. C. Further, the accused in giving information 
must have acted with (he intent to cause injury to the 
person against whom the olience is alleged. 1912 
Mad W N 1125 and A I R 1924 All 779 ; A I R 19.53 
Assam 204 aod A I R 1914 Cal 349 and AIR 1937 Pat 
t>4, Bel. on. 0963) M L j (Cri) 396 : (1962) 2 Ker 
L fj 103 : 1962 Ker L T .564 : ILRM962) 2 Ker 355 ; 
1963 (I» Cri L J 597 : A I R 1963 Ker 152 (153, 154) 
(Pt A) (Prs 4, 5, 6). 

I S. 211-False charge — Circumstances in which 
it can be made — Considerations which might go to 
prove that person concerned knew that there was 
no just or lawful ground for such charge. 

A false charge can be made in two circumstances 
(i) the person making the charge may have himself 
seen the olfeuce being committed and (ii) the -charge 
may be made on the basis of information received by 
* u- l l 0rmer case the Prosecution can easily 
establish that there was no just or lawful cause. In 
the latter however the prosecutiou has to show by 
producing the informant who gave the information to 
tne accused or by showing that the facts given in the 
report were such that no man of ordinary ipiudeDce 

n°8)(6) ° such a charge - AIR 1953 Ra i 115 < ll5 » 

7. Illustrative cases. 

7 S* 211 - Information about commission of of- 
tences by some persons lodged with police - Infor¬ 
mant also filing private complaint for prosecution 
of ,^ ed . perS °i S ~ FfDal re P° yt ^ P° licc to respect 
unlelS °^ : i Pr0SC ? l, ’ 0n UnderS 211 not justified 
Is foTnd to he ;!lse“ P " informalion ,0 P oli « 

B lu V l ereaperson lod 8 es inf °rmation with the police 
allegmg commission ot certain oflencea by some 

°?' r e L°, re aLy re P° rt Bled by 
1“ aspect o f his report files a complaint 

incfanl^tk 11 'r n °*. accused persons at his 
fkl he - act , fioaI report in respect of 

Assam MB* fa ‘ 5e bU * B ° l befora thatl 1LR l fis8?l0 


—Subsequent statement recorded from victim of the 
alleged occurrence — Ff can be used against him for 
convicfiDg him of an offence under S. 211, Penal Code. 
Held that it fell within the mischief of S 162. Crimi¬ 
nal P. C. and therefore could not be used against 
him. Sec Criminal P. C. (5 of 1898), Ss. 154 and 104. 
52 Cr L J 857 : AIR 1951 Mad 812. 

—•$. 211—Fact that police wanted to initiate pro¬ 
ceedings under 5. 211 of Pena! Code against com¬ 
plainant—Order is illegal. See Criminal P. C. \\ bJ8), 
S. 250. (1965) 31 Cut L T 324. 

8. “If such criminal proceedings be instituted." 

-S. 211, Second part—Scope of—False complaint 

of murder made to Village Mursif — Complaint 
proved false on police enquiry — Magistrate commit¬ 
ting accused to Sessions — Validity — Criminal Pro¬ 
cedure Code (5 of 1898), Ss. 207-A aod 20$. 

If a false charge is made before the Village Munsif 
or police with regard to commission of an olfeuce of 
the description in Part two of S. 211, with intent and 
knowledge as stated in the section even ihough the 
person charged may not be arrested or the matter 
may not go further than the police enquiry. S 211, 
Part two will apply because setting the 'criminal 
machinery thus in motion is the institution of criminal 
proceedings on a false charge of an offence of the 
description in Part two of S 211 Jt was therJore a 
cise exclusively triable by a Sessions Court and the 
Magistrate taking cognizance ot such an offence on a 
report of the oolice could very well on seeing sufficient 
grounds, commit the case to Sessions. 

Section 207, Criminal P. C, which relates to the 
enquiry into cases triable by a Coisit of Session or 
High Court, provides for two different procedures 
buo-s. (a) provides for procedure to be followed 
when the proceedings are instituted on a police 
report embodied in S. 207. A. Sub s, (b) provides a 
d'tterent procedure f°r any proceeding which is not 
inshtuted on a police report, fn the instant ca<e 
even though the police had investigated the matter 
and made report thereafter, since that investiga'ioii 
by b | order of the Magistrate as contem- 
plated by S. 155 (2). the report based thereon was not 
police report to which the provisions of S 7 07 A 
would apply Therefore it was obligatory on the 

P k a - h c® 0 N ' ag ^ tra,e ,0 follow the procedure ore 
scribed in S. 208, Criminal P. C. (19fJ2» I tmlh \v r 

Ifiik'Z M L 1 ,Crl I8 ^ ‘ 9 « <2)C-Lj'nS 

9 - A b“ ™ “pte — to of 

truth of the charge made hi him K 8 t,0 . n ,nto ,he 
given an oooortuMtv > be 


—-S. 2 LI—Evidence—Information of alleged offence ? ecessa, y ,hat tbe falsity must be n ° llC j cfficeri if 

Evp °"“ sMon - E “ i " 19 .uSsaS i 


ssiM: SK ts £ 

iusss s/H* fei &i 

gations 21 a 1 gains V t d polic7 officer - p aki f D8 ,alse 
necessary. 0,ncer p ™of - Evidenc 

nra'dV g£ e . W alUgat^TaiL C !: arg ? t d wi,h ba *“ 

necessary that the falsity L s b. n’° “j office,r - if ' 
by examining «.| proved to its hil 


ISO 


PENAL CODE (i860), S. 211, Note 9 


D 54|) : 52 Cr L J 68$ : (1931) 2 Mad L J 25 : A I R 
1951 Mad 717 (717 j (Pr 4). 

-S. 211—Complaint against Armed police — En¬ 
quiry under S. 202, Criminal P. C. by Magistrate — 
Report that complaint is^false—Enquiry unsatisfactoiy 
and held almost like a trial — Case under S. 211, 
should not oe kept belore the same Magistrate. 1952 
Cri L J 303: AIR 1952 Pat 125 (125) (Pt B) (Pr 3). 

10. Practice and procedure. 

-S 211—“Proceeding”—“In relation to”— Mean¬ 
ing — False report to police against certain persons 
le2diDg to their arrest and remand to custody— 
Remand and bail proceedings are ‘‘proceedings” — 
Cognizance of offence cannot be taken without com¬ 
plaint by Mag'Str&te. See Criminal P. C. (1898), S. 195 
(1) lb). 1963 (2) Cri LJ 64 (All). 

-S. 211—Ingredientsof—Mere statements of facts 

or communications of suspicions not sufticient — 
Charge must be wilfully false to the knowledge of 
the maker—Accused must ha^e intent to cause iujury 
to persons against whom offence is alleged. 

Mere statements of facts or communication of sus¬ 
picions cannot amount to institution of criminal pro¬ 
ceedings within the meaning of S. 211, 1. P. C. 
Another ingredient of the offence the prosecution is 
bound to prove is that the charge was wilfully false 
to the knowledge of the maker of the charge. Mere 
proof of the falsity of the complaint or the.failure to 
prove its truth is not enough. To adduce evidence 
of such knowledge may be very difficult but it is 
still the unavoidable duty of the prosecution to prove 
that, il the accused is to be convicted under S. 211. 
If that proof ot knowledge is not insisted upon no 
person would feel it safe to convey informaion to 
the police about any suspicion of the commission of 
a cognizable case When the complaint is substantial¬ 
ly true and what is false is a mere fringe to the 
complaint there is no offence made out under S. 211, 

1 P. C. Further, the accused in giving information 
must have acted with the intent to cause injury to the 
person against whom the offence is alleged 1912 Mai 
\V N 1125; AIR 1924 All 779; AIR 1953 Assam 204; 
AIR 1914 Cal 349; AIR 1937 Pat 84, Rel on. 1962 
Ker L T 564:11962) 2 Ker L R 103: ILK (1962) 2 
Ker 355. 

— S. 211 — Report to Police — Complaint filed in 
Court later — Prosecution under S 211, Penal Code 

— Complaint from Court — Necessity — (Criminal 
P. C. (1898;, S 195 (1) lb)). 

Non-applicant made a report to the Police that he 
was attacked by a number of persons and was stabbed 
with a knife. Since Police did not prosecute the ac¬ 
cused persons, non-applicant filed a complaint before 
a Magistrate. About 4 months thereafter, the Police 
prosecuted the non-applicant under S. 211. Penal 
Code alleging that the report made by him to the 
Police was false. 

Held, that clause (b) of sub-s. (1) of S. 195 of the 
Criminal Procedure Code being applicable, a pro- 
secution under S. 21J, Penal Code cannot be 
instituted without the complaint of the Court. The 
complaint filed by the Police was incompetent. 1959 
MFLJ (Notes) 1 75. 

-S. 211—Offence under — Cognizance of —Sane. 

tion under S. 195 (1) (b) of the Criminal Procedure 
Code (5 of 1898)—When essentia). 

here the Magistrate has already taken coanizacce 
of a complaint under S. 211, Penal C)de, and 
alter that stage the accused moves the Court in a 
revision petition for inquiring into the truth of the 
complaint, there will be no question of the former 
complaint being hit by S. 195 (1) (b), Criminal Pro¬ 
cedure Code and no sanction ot the Court which has 


taken cognizance of the revision petition will be 
necessary to validate the further proceedings under 
the earlier complaint. (1964) 2 Mad L J 471 i 1964 
Mad L J (Cr) 640. 

-S 211 — False charge — Interpretation of. See 

Madras District Police Act (24 of 1859), S. 47. 1960 
M W N 154. 

-S. 211—Practice and procedure 

Offence under S. 211. Penal Code, committed in 
relation to proceeding in Court—Once a complaint 
goes to the Court and the accused is discharged, 
thereafter for any complaint by the discharged person 
in respect of the complaint made against him to the 
Court, the complaint of the Court is necessary for an 
offence under S. 211, Penal Code See Cr. P C. (1898), 
S. 195. 1954 Cri L J 799 : AIR 1954 Mad 561 

-S. 211 — Offences under Ss 182 and 211, Penal 

Code—Complaint by officer in charge of police station 
—Offence under S. 1S2, P a nal Code held could be 
tried. See Criminal P. C. (1898), S. 195 (1) (a). 1957 
B L J R 387. 

-S. 211 — FaRe information to Police—Case can- 

celled on final report from police — Magistrate in ac¬ 
cepting such report does not act as Court-Prosecu¬ 
tion of informant under S. 211,1. P.C., is notin 
relation to proceedings before Court — Complaint of 
Court is not necessary. See Cr. P. C. (1898), S. 173. 
1961 (2) Cri L J 691 : AIR 1961 Raj 231. 

-S. 211 — Information to police followed by cri¬ 
minal complaint — Prosecution of informant - Com¬ 
plaint by Court is necessarv. S-*e Criminal P. C. 
(1898), S. 195. 1960 Cr L J 995 : AIR i960 Faj 163. 

SECTION 212 
-S. 212—Punishment. 

Not only that the law makes harbouring of an 
offender punishable but tint the punishment provided 
for against harbour is made to conform to the gravity 
of the offenc* committed bv the person who is beirg 
harboured, the more serious the offence committed 
by the-absconder, the greater is the disfavour shown 
by law to the accused being harboured or screened 
from legal punishment. 1958 Cri L J 324 : AIR 1958 
All 214 (Pr 32) (DB). 

-S. 212—Scope. 

Until the 'offender* hasb*encoovicted ol the offence 
he is alleged to have committed no prosecution can be 
launched under S. 212. Penal Code for ha-touring 
him. 52 Cri L J 470 j I L R (1951) Trav-Co 61 : 1950 
Ker LT 628. AIR 1951 Trav-Co 90 (91) (Pr 3). 


SECTION 214 

-Ss 214. 109. 165-A and 193 — Criminal P. C. 

(1898). S. 195-B -Municipal employees attedingpan- 
chnamaof seizureof ‘ganja’—Attesting is not as muni¬ 
cipal employees but as witnesses-Defence trying to 
win over attesting witnesses and constable who seizea 
'caoja* —Offence punishable under Ss. 109 and 193, 
Penal Code - S. 214. PenaUCode is inapp’icable - 
Prosecution can be on complaint by Court when case 
pending. 1965 M P L J (Notes) 11. 


SECTION 215 

_S 215 - 'Deprived of movable property by any 

offence punishable under the Code* — Meaning ot 
Straying of cattle — Person finding it, demanding 
monev for its return to owner -Not 
S 215.1963 All Cri R 435 : 1903 All W R (HC) a55. 

-S. 215—Deprivation of property—Wbat amounts 

The deprivation of the property is not confined to 
one resulting from an act of t heft. A perso 
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commits criminal misappropriation of a property also 
deprives the owner of the pi^ession of the property. 
1953 CriL J 1189: AIR 1953 Madh B 191 (191) 
(Pt:A) (Pr 4) (DB). 

-S. 215—“By any offence’*—Meaning of. 

From the mere fact that tie accused took the com¬ 
plainant during night time to the jungle and d'd not 
poiot out to him the actual place where his buffaloes 
were, but himself went alone and returned with 
buffaloes, it cannot be inferred that some person had 
committed criminal misappropriation in respect of 
them. AIR 1938 All 440, D stinguished. 1953 Cri L J 
1189: AIR 1953 Madh B 191 (191)(Pt B)(Pr 4) (OB). 

-S. 215 — Burden of proof — “Unless he uses all 

means'’—Onus. 

The burden of proving that the accused used all 
means in bis power to cause the offender to be ap¬ 
prehended and convicted of the offence is on the 
accused. AIR 1933 Cd 599, Re!, on. 1953 Cri Lj 
1189 : AIR 1953 Madh B 191 (192) (Pt C) (Pr 5). 

—S. 215—Onus -Duty of prosecution and accused 
— (Evidence Act (1872), S. 105)-(Cr. P. C. (1898), 
S. 367). 

Uoder S. 215, Penal Code, once it is established by 
the prostcution that the accused accepted the grati. 
□cation, for restoring the stolen property he must be 
guilty under S. 215 unless and until he successfully 
proves that he did ali that lay within his means for 
the apprehension and conviction of the real culorits. 
1959 Cri L J 1438 * 1950 M PC 49*. : I960 M P L I 
20S ! I960 J,b L I 153: AIR 1939 Madh Pra 418 
(420) (Pt B) (Pr 12). 

-—S. 215-Onus and proof—Section is not intended 
to punish persons, receiving consideration bona fide 
tor helping owner to recover propertv lost by theft— 
Prosecution has initially to prove that accused re- 
ceived mo ley without aov intention of tracing 
otlender and bringing him to hook—Oous to prove 
exception lie: on accused - Evidence Act (1872), 
5. 105. 


of the exception namely that he had ‘used alt means 
in his power to cause the offender to be apprehended 
and convicted of the offence.' These being tacts 
within his knowledge, the statute has placed the onus 
on him to establish them. Therefore, though it is 
clear that the clause‘unless he uses all mea* s in his 
power to cause the offender to be apprehended and 
convicted of the offence* is in the nature of a special 
exceoiiou or proviso, withiu the meauiiiz of S 195 ot 
the Evidence Act. for which the onus of proof is on 
the accused, the juxtaposition of this clause with the 
other ingredients of the offence specified in the first 
portion of the {section, shows tf at the prosecution 
has initially to establish that the circuimt «uces of the 
taking of the mooey were such that the accuse 1 
received it without any intention of tracing the offen¬ 
der and bringing him to book, assuming he haJ the 
means of getting at the offender. 

Where, therefore, the accused received the money 
and made the representation that he would reco /er 
the property stolen, before night-fall, 

Held, that the accused had the means of getting at 
the offender and lhat he had also no intention to 
bring the thief to bonk, while restoring the property. 
He could, therefore, be convicted under S. 215, Penal 
Code. 1965 Mad W N 154 ? (1965) 2 Mad L J 321 : 
1955 Mad L I (Cri) 719 i 78 Mad L W 110 : 1965 
(2) Cri L J 826 (Mad). 

-S, 215—Scope—Missing property must have b?en 

stolen -The accused must have consented to take 
gratification under pretence of recovering same — 
Exception where accused has used all noeius in his 
power to apprehend offender. AIR 1955 NUC tBaj) 
125. 

-S. 215 — Sentence—Accused old man of GO and 

serving sentence of two months already — Com¬ 
plainant says to accused that he would report matter 
to police — Sentence of six months reduced to one 
already undergone. AIR 1955 NUC (Raj) 125, 

SECTION 216-A 


Section 215 of the Coders not intended to punish 
person who receives consideration bona fide for help- 
! Qgt , h( « Owner to recover property which he has lo<t 
oy tnett, criminal misappropriation etc. It is intended 
to deal with cases which are similar to collections ia 
he nature of Thuppukooli’ made by the persons 
wno rrom the circumstances of their offer to help the 

DorZn a rt r fM Xpe ° ted t0 C0 L ntact ! he him a 

2 ‘V ,f tbe money on the understanding that he 

bB exposed if he would release tbe con. 

the ornmufl y ,k° thC ° W ? er - There is thus ' Asides 
rT.?iv o ? b u j e accused to recover the stolen pro- 
fh 7„ k‘ rap,,ed ossociation between him and the 
anJ. mea .? 5 00 his P Jrt of discovering the thief 

time arS^ Pr ° per u ty but wilhout a “he same 
Dder aklng on h,s P Jrf ' t0 do w hat the law 

namely b -° D .l St Cllizen ,0 do in the situation, 

has commifti P a ,n h ° , pro k s 1 eculi J on o{ ‘he person who 
Ske t£3?S « cognizable and non.bailable offence 
like theft or an offence in regard to moveable pro. 

part°h a ft V d n beSa e d S f ti0n lhiS sig ° ifica ° c « the Brst 

re?! n o g ^r,tt 

means of contacting the offenL^« 0 d mp ,ed,y bave 
property, and wtafthS fi* 

property from the thief , recover the 

will serve to remunerate tE« ymen !t ° i“ sum w hich 
the thief. It is only wSn thul,^ A‘ s S uare ’ U P 
established by the P 7osec U tlar l 1 aftairs V been 

». .b,own ssrssrj^si si 


5 . -4510-A—Lsjentiali of offence—Burden of proof. 
In a prosecution under S. 210-A. Indian Penal 
Code, the burden is on the prosecution to establish 
the following ingredients:-(i) that the persons in 
questions were about to commit or had recently com- 
rnitted robbery; (ii) that the accused knew this; (iii) 
that the accused harboured them or some of them; 
(IV) that the accused did so with the intention of— 
(a) facilitating the commission of robbery or 
aacoity, or (b) screening them or some :of them from 
punishment. 1958 MPL| (Notes) 94. 

SECTION 218 

S. 218 — Police Officer manipulating police 
. "L 1 ®, sa * e ano ‘her accused - Another uccused 

S 2^8 r o ° f 0 ,‘ fenC ? and also of “betting under 
IT p iZr nv ? ct, °" °f Public servant-Not alfected- 
-' C . e \ c *i Ss aDd 42—Scope—For anything 

d .““ e or ' n ‘* nd ?d t0 he done under the ^ct-Prosecu- 

three rn^.k’ 21 M of ,he Pcnal Code ~ Limitation of 
thl Penal Q>d7 N ° l apphcab,e ,0 nn offence under 

thl l Hm?ffl f £l.i hrt . r heth0f G was RU'Hy or not, at 

bv V nh.J were made in ‘he case diarv 

oy A (the accused) there was every likelihood of 

teoRKfl n!h agw ;' h . forSSiffth. 1 

«,kl n „ 0t “ aod another. Indeed as expected G and 

On the'sald ja7t 5 ,°» C k t6d ,b ° Ugb ‘ h0 y WOr « acquitted, 
place the finding&vS acquitti, 1 of G Cinuot di s : 
record with a^nSj! ttk CC , ,l,e<1 manipuh,ttfd 


182 


PENAL CODE (1850), S.213 


save G from the legal punishment that might be 
inflicted upon him, the mere fact that he was subse¬ 
quently acquitted :cf the olfence could not make it 
any the less an offence under S. 218 of the I. P. Code. 
The acquittal of G for the abetment of the offence 
under S. 218 of the I. P. Cede cammitted by X does 
not afiect the conviction of X under S. 218 of the 
I. P. Code. 

The period of three months prescribed for com¬ 
mencing a prosecution under S 42 ot the U. P. Police 
Act is only with respect to prosecution of a person 
for something done or intended to be done by him 
under the provisions of the U. P. Police Act or uuder 
general p>lice powers given by the Act. S. 42 does 
not apply *o prosecutions against any person for 
anything done under the provisions of any other Act 
or under police powers conferred under any other Act. 
Under S. 30 nothing contained id the Police Act 
shall bn construed to present any person from being 
prosecuted under any Regulation or Act for any 
olfence made punishable by this Act or for being 
liable under aDy other Regulation or Act or any other 
or higher penalty or punishment than is provided lor 
such offence by this Act. 

The prosecution in the present case was for an 
olfence under S. 218 of the I. P. Code which : is an 
offence under a different Act and for which a much 
higher punishment is prescribed. By reason of S. 30 
of the Police Act, S. 42 thereof cannot aaply to such 
a prosecution. Maulud Ahmad v. The State of Uttar 
Pradesh, (1964) 1 S C J 164 : 1964 M L J (Cri) 76 : 
(1963) 1 S C W F 26* : 1963 All L J 555 : 1%3 
*11 W R (11 C) 482 : 1963 S C D 714 : I L R (1963) 
2 All 538 : 1963 All Cr R 25:3 : (1963) Supp 2 S C R 
38: 1964 (2) Cr L J 71 (S C). 

• —S. 218—Prosecution under of Police Officer — 
Limitation prescribed by S. 42 has no application. See 
Police Act (1801). S. 42. (1954)1 SCI 164 : 19C4 
Mud L J (Cri) 76 : 1904 (2) Cri L J 71 (S C). 

• - S. 218— Police officer charged with manipula¬ 

tion of records to save accused—Accused acquitted— 
Held, pol ce officer could be convicted under S. 218. 
Maulad Ahmad v. State of U. P., 1963 All L J 155 i 
(1964)1 SCJ 164s (1963) All VV R (II C) 482: 
I L R (1963) 2 All 528: 1904 ML) (Cri) 76. 1963 
All Cr R 253 . (1968) Supp :2 S C R 38 : (1963) 1 S C 
W R: 268 : 1963 S C D 714 : 1964 (2) Cri L J 71 
(SC). 

-S 218—Police Act(180l),S. 42—Sentence—If a 

police officer manipulates the record such as police 
diary etc. it will be the end of honest criminal inves¬ 
tigation in the country. Such offences shall receive 
deterrant punishment. Maulud Ahmad v. State of 
U. P. 1903 All L J 555 : 1963 S C D 714 . 1903 All 
W R (IiC) 482 i (1964) ISC J 164 : 1 L R (1963) 2 
All 528 : 1963 All Cr R 253 : 1964 Mad L 7 (Cri) 70: 
(1963) Supp 2SCR 38: (1963) ISC WR 208: 
1964 (2) Cri LJ 71 (SC). 

• -S. 218—Proof of intention — Duty of prosecu¬ 

tion. 

In order to sustain a conviction under S. 218, it is 
not sufficient that the eniries are incorrect, but it is 
essential that the entry should have been made with 
the intention mentioned in that section. Where direct 
evidence proving the necessary criminal intention is 
lacking in the case and the circumstantial evidence 
too meagre to suppoit any safe conclusion as to the 
intention with which the accused made the entry 
complained of, it must be held that the prosecution 
has failed to prove the necessary criminal inten¬ 
tion. Raghubansh Lai v. The State of Uttar Pradesh, 
1957 Mad W N (SC) 21 : ILR (1957) 1 All 368 : 
1957 B L J R 362 i 1957 Mad L J (Cri) 388 : 1957 
S C J 417 : 1957 Cri L J 595 : 1957 S C R 696 : 1957 
M P C 361: 1957 Ker L T 432 i 1957 S :C A 607 : 


1957 Andh L T 550 : 1957 S C C 207 : 1957 All 
W R (HC) 476 : 1957 All L J 472 : A I R 1957 S C 
4S7 (488) (Pr 12). 

—S. 218—Conviction under — Dishonest intention 
not proved -Accused given bene6t oi doubt — Crimi¬ 
nal trial —Evidence—Benefit of doubt. 1964 All Cr R 
244 (All). 

-S. 218 - Criminal P. C. (1898), S. 195 (1) (b) - 

Falsification of public record (false entry in birth 
and death register) by public servant—Offences under 
Ss. 193 and 218, Penal Code are distinct—Prosecution 
of public servant for olfence under S. 218 alone 
without sanction not barred. See Criminal P. C. 
(1898), S. 195(1) (b). 1962 (1) Cri L J 240 : A 1 R 
1962 All 150. 

-S. 218 — Criminal P. C. (1898), S. 235-Joinder 

of charges — Joint trial of offences under Ss. 10L and 
218, Penal Code — Previous sanction under S. 0, 
Prevention of Corruption Act. 1947. not obtained tor 
former olfence—Evidence of demand and acceptance 
of illegal gratification for making false entry relevant 
for both offences—Accused is not prejudiced by joint 
trial and conviction for latter offence is valid — Pre¬ 
vention of Corruption Act (1947), S. 0. See Criminal 
P. C. (1898), S. 235. 52 Cri L J 184 : A I R 1951 All 
502. 

-S. 218—Ranbir Penal Code (1989 B. K.), S. 107 - 

Intention to cause harm — Patwari making wrong 
entry in revenue records—Possibility of mistake being 
bona fide not ruled out—Wrong entry was innocuous 
as there was decree of civil Court determining rights 
of complainants — Held, that Patwari could _not bo 
srid to have intended to cause any harm. 1965 Kash 
L J 93 : AIR 1966 J & K 96. 


SECTION 220 

-S. 220—Malicious confinement. 

Where the unlawful commitment to confinement is 
wilful, without any excuse and with a view to put 
pressure on the person confined to come to terms 
with a certain person in whom the accused is inte¬ 
rested, the accused can safely he said to have acted 
•maliciously’. 1956 Cri L J 412 : ILR (1956) Pepsu 
13 i A I R 1956 Pepsu 30 (30) (Ft B) (Pr 6). 


SECTION 221 

-S. 221 — Person apprehended with stolen pro- 

>crty handed over to Datadar—Escape from custody 
>f Daladar — Duties of Dafadar under Bihar aud 
Drissa Village Administration Act, Ss. 27 and 28— 
Dafadar held guilty under S. 221. 

Held, on facts established that the petitioner as a 
dafadar had arrested tho person and had thus taken 
lim in custody, and was under duty to keep him 
inder arrest and that inasmuch as he allowed him to 
;scape he was guilty under S. 221 of the Penal Code. 
\ I R 19-10 Pat 090; 27 Cal 300; AIR 19L4 Cal 2.2 
lud 40 Cal VV N 103. Disting. 1962 B L J n 43S i 
1963 (I) Cri LJ 827 (Pat/. 

-S 221 — Person apprehended with stolen pro- 

aerty handed over to Data lar-Escaae from custody 
if Dafadar - Duties of Oafadar under Bihar and 
Drissa Village Administration Act Ss. 2/ and 23 
Dafadar held guilty under S. 221. 

Under S. 27 (a) Bihar and Orissa Village Adminis* 
ration Act (3 of 1922), a dafadar is empowered to 
sxercise all the powers conferred on a Choukidar 
under sub-s. (1) o! this section. Under the definition 
given by S. 4 (4) of the Act, a dafadar merely means a 
head choukidar. Consequently, under S. 2. (U 
(di. a datadar is bound to arrest a person in whose 
possession anything is lound which may reasonably 
be suspected to be stolen property, or who rea¬ 
sonably be suspected of having committed an offence 
with reference to such thing. Where some persons 
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hand over the accused along with articles alleged to 
have been stolen by him, to the dafadar and tell him 
all J.bout the occurrence and circumstances under 
which the accused was caught, the dafadar takes 
the cuslody of the person of the accused as well 
as the suspected properly and when he takes 
away the accused and the suspected property to his 
hou^e, it must be held that the dafadar as dafadar 
has actually arrested the accused by virtue of the 
power conferred on him It may be, that not being a 
police officer within the meaning of the Code of Cri¬ 
minal Procedure, the dafadar is not go/erned by S 59 
(2), Criminal P. C , in the sense that he should re- 
arrest the accused, after the latter had been handed 
over to him, but it cannot be said that the dafadar 
had not arrested the accused. 

If a dafadar receives information, which may lead 
to an inference that a person has been found in pos¬ 
session of property which may reasonably be sus¬ 
pected to be stolen property, or upon which a person 
may reasonably he suspected of having committed an 
offence with reference to such thing, the dafadar in 
exercise of his own rights under S. 27 of the Bihar 
Act 3 of 1922 can arrest the person concerned. Only 
because S. 27 of the Act does not mention any power 
of a chwkidar to re-arrest, it is difficult ta hold that 
he cannot arrest by virtue of his powers, even if 
circumstances exist under which he can take action 
under S. 27 (1) (ii) (d) of the Act. 

Under S. 29 whenever a dafadar or chowkidar 
arrests any person under S. 27, he is bound to take 
the arrested oerson forthwith to the police station 
within the limits of which the union was situated. 
Where, however, the arrest has been made at night, it 
is open to him to take the accused to the police 
station as soon as it was convenient to do so iQ the 
following morning. 

Held on facts established that the petitioner as a 
dafadar had arrested the person and had thus taken 
him in custady. .and was under duty to keep him 
under arrest and that inasmuch as lie alio ved him to 
escape he was guilty under S. 221 o! the Penal Code, 
A r R 1940 Pat 098. I L R 27 Cal 300, A I R 1941 Cal 
272,40 Cal W N 103, Disting. 1962 B L J R 43S. 

-S. 221— Charge—Framing of-Details. 

A person must be told as to what offences he is 
being directly charged with and wha* others, if any, 
he is being sought to be vicariously made liable. 
There is no reason or rhyme to seek to make a person 
who has committed a criminal act with his own hand 
liable constructively for that act under any of the 
sections of the Penal Code relating to vicarious res¬ 
ponsibility As the principal offender the charge and 
the conviction against him must be for the substao* 
tive offence he committed and not for that offence by 
virtue of anv vicarious responsibility. AIR 1955 
Assam 220, Ref. to. 1950 Ker L T 30 : 1LR (1950) 
JnT; Co 1 * 19,0 Cr > L I ,3 58 i A I R 1956 Trav.Co 
230 (232) (Pt E) (Pr 7) (DB). 

SECTION 223 

——*S. 223 -— Accused was posted *on duty to guard 
sub-jail at midnight — Escape of prisoners from jail 
ounng period of his watch — It is prima facie evi- 
pcfaKHck J^J s ^ 1 ® g ^Gn c e'—Accused must satisfactorily 
ini \ 00 ^ al * reasonable care in perform. 

S i duly Whi f h retired extra vigilance and 
kf?®*! 960 *** ot a Person performing similar 

foil ml 7/h] Ura . i0 n esta bHsh — Moreover "accused 

found to ^a^ally negligent in his duty — He is 
guilty under S. 223 — Sentence of Sne only is out of 


- 5 223 — Neglect of duty — Under-trial persons 

escaping—Offence. 

Held, on facts of the case that the accused was 
guilty of neglect of duty on account ot^ which the 
under-trial prisoners escaped from connnem^nt and 
the conviction under S 225, Penal Code could there¬ 
fore be altered to one under S. 223, Penal Code, bee 
Penal Code (i860). S. 225. AIK 1955 N U C (Pepsu) 
250S. 

-Ss. 223 and 224 — Escape from custody—Person 

responsible for escape not prosecuted under S. 223 - 
Inference against prosecutioa cannot be drawn. AIR 
1955 N U C (Raj) 490 (DB). 

SECTION 221 

SYNOPSIS 

(Penal Code (45 of I860), S. 224.) 

1. Scope and applicability. 

2. •'Intentionally/* 

3. Resistance or obstruction to apprehension. 

4. 4 For any offence with which he is charged.” 

5. Escape from lawful custody. 

6 . Sentence. 

1, Scope and applicability. 

-S. 224 — Applicability — Proceedings against 

prisoner—Imposition *of fetters by Superintendent of 
jail not shown to be bv way of punishment for 
offence—Legality of proceedings—Prisons Act, 5.40 
—Constitution of India, Art. 20. 

Where proceedings were instituted against a pri¬ 
soner under S. 224 or 224/114, Penal Code, on the 
allegation that he along with others attempted to 
escape'.from jail and there was nothing definite to 
show that the imposition of fetters and the restric¬ 
tion on him to take exercise in the cellyard inflicted 
by the Superintendent of fail were by wav ol punish¬ 
ment for the offence under S. 40 of the Prisons Act, 
the proceedings are not liable to be q lashed. 

If, however, the prisoner was already punished for 
the alleged offence under S. 224 or 224/114, Penal 
Code, there is no doubt that the proceedings would 
be against the provisions of Art. 20 of the Constitu¬ 
tion and would, therefore, be illegal. 

The provisions of S. 403, Criminal P. C. cannot 
apply to the facts of the case 55 C W N 140 : A I R 
1952 Cal 319 (320) (Pt A) (Pr 4) (DB). 

-S. 224 — Lawfully detained:— Warrant of arrest 

returned unexecuted — No issue of fresh warrant — 
Second attempt to arrest — Accused taken iuto 
custody—Arrest is without any order of arrest — It is 
not custody in which accused could be held to be 
lawfully detained — To escape or attempt to escape 
from such custody is no offence. 51 Cri L ? (179 i 
J, 623 * A I R 1950 Orissa 62 (64) 

- 2 m 4 h 0ffenc ° und(? r S. 33 (l) (a), Forest Act is 

otteace—Person arrested for offence under 
o.JSUMa) can be released on his executing bond to 
appear before Magistrate -Offence is not nun-bailable 
—Private person like Plantation Watcher can arrest 
person committing offence under S 33 ( 1 ) (a) — 

/ atch f r ** { , 0reit oBcer within meaning 
or !>. 1(2). Forest Act and has power to arrest with. 

miT arr D l person cot V m itdng offence under S. 33 
j l a * ~ Person arrested has no right of private 

SStTsa( tSSS 1 P C(18981 ' s - a 1963 

2. “Intentionally.” 

S, 2 24—''Intentionally' escapes. 

Accused 3 was arrested by the police on a public 
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road believing '-him to be indulging in unlawful gam¬ 
ing with other accused. While being taken to the 
police station accused 2 threw soda water bottles at 
the police coustable who as a result, released his 
hold on the accused. Taking advantage of the situa. 
tion accused 3 ran away. 

Held, that the accused-.was guilty of intentional 
escape from lawful custody within the meaning of 
S. 224. I P. Code (1963) 1 M> s LJ 251 : 1964 Mad 
L I (Cri) 131 :ILR (1963) Mys 456 : 1963 (2) Cri 
L J 460 (Mys). 

-5. 224—“Intentionally*'—Accused forcibly taken 

away from custody by otheis — Accused cannot be 
said to have “inter tionally*' escaped from custody. 
51 C ri L J 679 : I L R (1949) I Cut 623 s A I R 1950 
Orissa 62 (64) (Ft C) (Pr S)(DB). 

3. Resistance or obstruction to apprehension. 

-— Ss. 224 and 225 — Endorsement on warrant not 
by name but by designation — Warrant is not legal — 
Resistance to execution of such warrant —Conviction 
under, not sustainable. See Criminal P. C. (1898), 
S. '9. 1964 (1) Cri LJ 592 (Ker). 

-6s. 224, 225 and 225-B — Lawful apprehension 

—Apprehension made within power and authority of 
person making it — Accused acquitted of offence for 
which apprehension was made — Acquittal does not 
make apprehension unlawful. (1965 1 Mys L J 307 * 
(1965)1 Law Hep *06 * 1965 Mad LJ (Cr)404s 
1966 Cri LJ 36: AIR 1966 Mys 20 (21) (Pt B) 
(Pr 7). 

-Ss. 224, 225 and 225-B — Lawful apprehension— 

Apprehension must he lawful— Whether it is in good 
faith is immaterial. (1965) 1 Mys L J 307 : (1965) 1 
Law Rep 806 » 1965 Mad L I (Cri 404: 1966 Cri 
L J 36 i AIR 1966 Mys 20 (21) (Pt C) (Pr 8). 

-Ss. 224, 226 and 225-B — Intentional obstruction 

or; resistance—Proof—Intention should be that there 
should be no apprebensiou notwithstanding appre¬ 
hension is known to be lawful — Very act of rescue 
involves intention to take away person rescued. 

To constitute an offence under Ss. 224 and :225 the 
obstruction, or resistance must be intentional. An 
obstruction or resistance to apprehension would be 
intentional when the persons offering it rdid so with 
the intention that there should be no apprehension 
notwithstanding that such apprehension is to their 
knowledge lawful. Rescuing a person from lawful 
custody is clearly an offence because the very act of 
rescue involves the intention to take away the person 
rescued from the custodv in which he is lawfully 
detained. (1965) 1 Mys L J 307 j (1965) 1 Law Hep 
806: 1965 Mad L J (Cr) 404 : I960 Cri L J 36 : AIR 
1966 Mys 20 (21) (Pt D) (Pr 10). 

-S. 224 — Apprehension must be lawful — Case 

under 5. 447 - In first instance tummons should issue 
— Issue uf warrant is not lawful apprehension — 
Resistance is: not offence — Criminal P. C. (1898), 
S. 204. 

Where a person was put on trial for having com¬ 
mitted an offence under S. 224, Penal Code, on the 
allegations that he offered resistance to his lawful ap¬ 
prehend >n, in order to bring the charge home to the 
accused, it has to be established that the accused 
intentionally offered resistance t*> his lawful appre¬ 
hension for the offence with which he was charged 
or he escaped from the custody :In which he was 
lawfully detained. 

The case under S. 447, Penal Code is one in which, 
according to S. 204, Criminal P. C., summons has to 
be issued for the accused's attendance. 1 he Court 
shall be entitled to issue a warrant not in the first 
instance but only later, after the summonses are not 
complied with. 


Where the Magistrate issues warrant of arrest at tn? 
first instance for an offence under S. 447 after taking 
cognizance of the offence, instead of summons, ap¬ 
prehension of accused under such circumstances 
cannot be said to he lawful one within S. 224, Penal 
Code, and resistance to it will not be an offence. 51 
Cri L J 679 ? ILR (1949) 1 Cut 623 r AIR 1959 
Orissa 62 (63) (Pt A) (Prs 2, 3) (DB). 

4. “For any offence with which he is charged.” 

-S. 224 — Escape from lawful custody—Proof that 

person escaping was charged with offence is essen¬ 
tial—‘Charged*, meaning of. 

In a prosecution under S. 224, I. P. Code, what 
should be proved is that the person who escaped 
from lawful custody had been charged with an 
offence not in the sense that a charge had been fram¬ 
ed against him by a Court of law under *the Code of 
Ciiminal Procedure but in the or Jinary sense of that 
expression, namely, that he was accused of having 
been involved in an offence. The question whether 
a person was or was: not charged with an offence 
should depend upon the facts and circumstances 
of each case and the inference to be drawn from 
such facts and circumstances. (1963) 1 Mys L J 
251: .1964 Mad L I (Cri) 131 : ILR (1963) Mys456 : 
1963 (2) Cri L J 46G (467) (Pt A) (Pr 6) (Mys). 

-S. 224 — Charge —Offences committed not in the 

course of same transaction — Misjoinder ot charges — 
Effect — The trial held was vitiated by misjoinder. 
See Criminal P. C. (1898), S. 239. A I R 1955 N U C 

(Mad) 2415. 

-S. 224—Applicability—Person who escapes must 

be charged with offence—Evidence — Contradiction 
in —Ingredient held no* established -(Criminal P. C. 
(1898), S. 307). AIR 1955 N U C (Sau) 5050. 


5. Escape from lawful custody. 


-S. 224 — Name and designation of person 

who was to execute warrant not mentioned 
in the warrant — Where legality of warrant is basis 
for prosecution and is challenged, error or omission 
in warrant cannot be considered to be mere irregu¬ 
larity within S. 537, See Criminal P. C. (1898). S. 537. 
1965 All W R (H C) 143. 


-S. 224 —Lawfully detained — Meaning of. 

Section 01, Criminal P. C. (1898), provides that the 
police officer should not detain a person in custody 
for a period longer than 24 hours exclusive of the 
time necessary for the journey from the place of 
arrest to the Magistrate’s Court. Where the accused 
is sent to be produced before the Magistrate within 
24 hours of his arrest the fact that more than 24 
hours have elapsed before he could reach the Magis¬ 
trate’s Court which was situate in another town, to 
which he had to be taken in view of the circumstance 
that the Magistrate was on leave cannot make the 
detention of the accused unlawful within the meaning 
of S. 224, Penal Code. 1954 Cri L J 651 : AIR 1954 
Hyd 89 (DB). 


■S. 224 — Escape from custody — What is. 


’ Even when the escape is effected by the consent or 
vith the ^knowledge of the person escorting the 
irisoner in custody, the accused is no less guilty, 
954 Cri L ) 651 : 1 L R (1954) Hyd 08 : AIR 1954 
Jyd 69 (90) (Pt B) (Pr 5) (DB). 

—S. 224 — Police constable arresting suspected 
hief without wirrant on his own initiative under 
;. 54 (1) — Arrest lawful even if S. 50 not complied 
vith — Suspected thief escaping from custody by 
causing death of coostable — Meld guilty of offences 
inder Ss. 224 and 302,1. P. C. See Pena) Code (1800), 
I. 99. 1964 (2) Cri L J 34 : AIR 1964 Ker 165 (DB). 
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-Ss 224 and 225 — Lawful custody - Resistance 

to or escape from — Warrant of arrest—Endorsement 
on — No proper endorsement as required by S. 79, 
Cri. P. Code —Arrest not lawful—$. 54, Cri, P. Code 
cannot be availed. 

Under the terms of S. 79, Cri. P. Code, the endorse¬ 
ment on the warrant of arret should be regularly 
made by name to a certain person in order to authorise 
him to make an arrest. Where there is no such en¬ 
dorsement the arrest is not a legal arrest so as lo 
make the accused liable lor an olfence under Ss. 224 
and 225, Penal Code. 4 Cal W N S5, Foil. To hold 
that S. 54 applies in such cases without any intima¬ 
tion to the accused and without any allegation by 
the police officer in his deposition that he proceeded 
under the section could be to nullify several saiutaiy 
provisions contained in the Code of Criminal Pro- 
ceduie regarding the execution of warrants of arrest. 
AIR 1924 Mad 555; AIR 1918 Pat 252, Rel. on. 
1961 Ker L J 769 : 1961 Ker L T 577 : 1962 (2) Cri 
L J 437 (Ker). 


-S. 224 — Applicability—Conditions—‘Escape/ 

A person forcibly snatchad away from custody can¬ 
not be said to have intentionally escaped from 
custody and therefore cannot be convicted under 
this section. AIR 1930 Orissa 62, Followed. 1957 Mad 

XJi <■» ; « 9 A 7> Mfld L J * Cr > 405 ; 1957 Cri L J 
1284 (1): AIR 1957 Mad 714 (714) (Pr 2). 

u Applicability — Detention of accused 

by villagers on suspicion — Subsequent arrest by con- 

7AV c ' pe .';„ 0ffence “ iCrl. P. Code (1898), 
os. 4o, 54 56 and 59). 

The accused was detained by certain villagers on 
suspicion. On information sent by them to the Police 
station the Officer-ic-charge deputed a constable who 
took charge of the accused. On their way to the 
s ' a,l0 , n Jhe accused escaped. In the case under 
i ^ ena *“ e com mand certificate author!*- 
lngthe constable to effect arrest was not produced 
and on the question whether the arrest was legal. 

- J? , orde L r to convict the accused under 

a. I. P Code the prosecution must prove that 
there was a lawful arrest within the meaning of S. 54 
or a. oo, Cri. P. Code. In order to enable a private 
person to effect an arrest of any person a cognizable 
otfence must be committed in his presence. In the 
miM 8 ?*, 03 .! 6 no C0 8 nizable offence had been com. 
th„ !nii!L the pr ft eno ® ° f the villagers. Therefore, 

TheSS?” COul J d not have effec,ed a le « a l arrest. 
V ,?° ev,deDC , e . on record that he was re-ar- 

nei ^ c°?! lable ' Th * a '«st, therefore was 

N?r h wat S. 54 nor under S. 50, Cri. P. Code. 

j *“haiission to custody by the accused 

7aid tbp,W der ?l 4B ' ? rL P - Code - 11 could not be 
ciirtnluf accuse d escaped from lawful 

T 244 ! 1 L H (lb 59) Cut 504 : 
I960 On L J 267 i AIR 1960 Orissa 23 (25) (Pr 7), 

c " de (I9241 ' s - 224 - 

custodwS t , h h! the P“ blic , servant who had the 
hafnot been n* accHs . e ^ and suffered him to escape 
saHl? lead Kl C ? led Under S ‘ 223 does n °t nec L 
case against°fh« 1 a " ,eren 5 e a « ainst the prosecution 

1955 N g U C (R.i) 490 5 (DB)“ r ** MR 

opium-stiTch'“and Miz^ ft reh A Dd 1 d fo f P° ssess ‘ 0n of 
Accused suddenly manaJfn? !° Plu “ fl °? pe,SOD - 

area 

SSffij arraSS? 

iPt 18). “ 1965 Tr, P u « 45 (48) (Pi E) 


6. Sentence. 

— Ss. 224. 225 and 225-B —Sentence. 

The offences under Ss. 224 and 225 are serhus 
ones. A person securing his freedom from lawful 
apprehension by offering resistance to such apprehen¬ 
sion and those who, depending upon their greater 
number, over-power and manhandle a public servant 
discharging his duty aad rescue such person, can 
plead no circumstance in extenuation. (1965) 1 Mys 
L J 507 • (1965 1 1 Law Ret) SOfi : 1965 Mad L J (Cr) 
404 : I96C Cri L J 36 : AIR 1966 Mys 20 (22) (Pt E) 
(Pr 13). 

-S. 224 — Sentence. 

When the Constables told the petitioner that he 
must agree to be put under arrest and taken to the 
Police Station, the petitioner replied that ht* had 
obtained a bail order from the Magistrate and that he 
was ready to accompany the Constable to the Police 
Station, but refused to be arrested. The Constables 
were not however satisfied with the assurance given 
by him and caught hold of his hand with a view to 
arrest him. Thereupon the petitioner snatched away 
his hand and attempted to assault the Constable by- 
raising his Kudi (spade) which was then snatched 
away by the other constable who received a light 
injury. 

Held, that :as the accused did not agree to be- 
arrested there was no “submision” to custody within 
S. 48, Criminal P. C. Considering all the circum¬ 
stances, status of the accused, and the fact that in 
that in respect of the main offence he has been given 
bail by the Magistrate, a substantive sentence of 
imprisonment under S. 224, Penal Code, was not 
necessary. A fine of Rs 200 and in default rigorous 
imprisonment for three months was sufficient. 1 1959V 
1 O J D 677 (1960) 26 Cut L T 92. 


SECTION 225 

-S. 225 — Name and designation of person whe 

was to execute warrant Dot mentioned in the warrant 
j • L e legality of warrant is basis for prosecution 
and is challenged, error or omisssion in warrant can- 
not be considered to be mere irregularity withir 

w bJhC) 1 43 nHnal P - C - (1898) ’ S - 537 • 1963 All 

Ss. 225 and 353 — Sentence. 

Whce dMuseJ are convicted under Ss. 225 aid 
J53 for olfences committed in the course of the same 
transaction and the Magistrate feels that a sentence 

ter/T? 1 s De . cessa,y ; the proper course for 
5 fl ! cl j? seance of imprisonment lor each 
offence and to direct that the two sentences run con- 

( C 70) e (Pt C)(Pr l4) r . L 1 1472! AIR 1954 Hin> Pra 6S 

——S*. 225, 224 and 225B — Lawful apprehension- 
Apprehension made within power and authoiitv ol 

as “ r Accused oSS 

which apprehension was made — Acquittal does not 
s“M4 aP ?19fl5 n i S MVt“ l ? , 7- U - 1 - See Penal ^e (I860) 

sotmib'S'mJJsV ' 404 ' 1196511 '» s L J 

—-Ss 225, 224 and 225B - Lawful apprehension - 
iSSPfek 0 ? must be law,ul - Whether it °S f E 

Penal Code 

J* UWo) Mad L I (Cri) 404 i 1 \i. , t . 

307 : AIR 1966 Mys 20. [ ' 1 M,s L J 

—-Ss. 225, 225B and 224 - Gist of offence. 

S. 225 or,he e, Sl°^r ti, ^ e . °f ence 
resistance was Intentional An ob7tructift bStrUCti °“ °‘ 
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withstanding such apprehension is to their knowledge 
lawful. (1965) 1 Mys Lj 307: (1965)M L ) (Cr)404» 
(1005) 1 Law Rep 806 1 AIR 1966 Mys 20 (21) 
(Pt D) (Pr 10). 

-S. 225 — Sentence. 

The offences under Ss. 224 and 225 are serious 
ones. A person securing his freedom from lawful 
apprehension by offering resistance to such apprehen¬ 
sion and those who depending upon their greater 
number, overpower and manhandle a public servant 
discharging his duty and rescue such person can 
plead no circumstance in extenuation. (1965) Mad 
L J 404 : (1965) 1 Mys L J 307 : AIR 1966 Mys 20. 

— S 225 — Offence under — Intention — Proof of 

— Necessary only in regard to resistance to appre¬ 
hension and not tor rescue from lawful custody. 

In order to amount to an offence under the second 
part of S. 225, Penal Code a rescue from lawful 
custody need not be intentional. It is only resistance 
or illegal obstruction to apprehensiou that has to be 
proved to be intentional before it can amount to an 
offeree under the first part of S. 225, Peual Code. 
When a person rescues another person who is in 
lawful custody so that he may be prosecuted for an 
offence committed by him it is obvious that the rescue 
cannot be anything but intentional. (1962) 40 Mys 
LJ 380: 1962 All Cr R 203 : 1964 Mad LJ (Cri) 
-436 : 1962 All W R (Suppl) 46 (Mys). 

-Ss. 225 nnd 353 — Sarpauch forwarding warrant 

to Chief Officer for execution — No irregularity or 
illegality — Accused rescuing arrested person from 
custody of Chief Officer — Can be punished under 
S. 353, Penal Code. See Panchayats — Bihar Cram 
Cutchmy Rules (1949), R. 9. 1963 B L J R 641. 

-S. 225 — Lawfully detained. 

Under R. 28 (2) of Bihar Cram-Cutcherry Rules 
(1949) it is incumbent to send the accused to jail 
custody with the village chowkidar who is to be 
assisted by such persou or the village volunteer force 
as the Mukhiya may direct. Instead of thit waerelhe 
convict was sent to Jail custody and on the way the 
convict was rescued by others i 

Held that at the time the convict was rescued he 
was in lawful detention within the provisions of 
S. 225, Penal Code. AIR 1955 NUC (Pat) 1392. 

—Ss. 225, 223 — ‘Rescue’ means forcibly liberating 
or recovering prisoner from custody — There must be 
intention and use of violence — In absence of ^proof 
of this, there cannot be conviction under S. 2-5 
Accused held guilty of negligence in allowing under¬ 
trials to escape — Conviction altered to one under 
S. 223. AIR 1955 NUC (Pepsu) 2508. 

SECTION 225-B 

-S. 225-B - Applicability - Absence of valid or 

legal warrant for apprehension of a person is fatal to 
conviction under this section. See Penal Code 
(1860), S. 332. AIR 1955 NUC (All) 2782. 

-S. 225B - Illegal custody — Escape from — If 

offence. 

The person from whose custody the rescue is effect¬ 
ed or escape made must have authority to lawlully 
detain the person rescued. If the apprehension or 
detention is not lawful then his own escaping as well 
as the rescuing of such a person by others is no 
offence. 1LR(I951) Hyd 237 i AIR 1950 Hyd 20 
(DB). 

— Ss. 225.B, 323 —Accused rescuing person Irom 
unlawful detention and simultaneously causiog hurt 

- Acquittal under S. 225-B - Conviction under 
S. 323 not legal — Criminal P. C. (1898), S. 23o. 196p 
(2) Cri L J 89 : AIR 1965 Cal 368 (368) (Prs 3, 6) 
(DB). 


-S. 225-B — Warrant of arrest of judgment-debtor 

— It is to be issued to a person named — Necessity o* 
such issue — Improper issue of warrant — Escape of 
judgment.debtor from custody — Offence under 
S. 225-B, Penal C>de canDot be made out. See Civil 
P. C. (1908). 0.21, R. 24 (2). 1962 (2) Cri LJ 372 • 
AIR 1962 Ker 258 (DB). 

-S. 225 B —Requirements to constitute the offence 

— Warrant issued in the name of Nazir — Arrest by 
process server without endorsement by Nazir — 
Escape whether amounts to an offence. 

It cannot be contended that the warrant having 
been issued to the Nazir should be executed by him¬ 
self and that he is not empowered to delegate its 
execution to another. If the Nazir has made an en¬ 
dorsement on the back of the warrant authorising 
any particular process server or Amin to effect the 
arrest there is no doubt that that particular person 
would have authority to go and effect the arrest. A 
warrant lor arrest must be issued to some person for 
execution and where no name or description of that 
person is given in the warrant the person arrested 
can have no knowledge that the person who presents 
the warrant and demands the payment of the decree 
amount and arrests him in default is legally authorised 
to do so. It may be that the person who is arrested is 
unable to read the warrant or had no knowledge as 
to whether the warrant is or is not properly filled up 
but it is the duty of the Court to issue a warrant in 
proper form and when the warrant is incomplete, no 
offence under S. 225-B of the Penal Code is made 
out. Theie must be an order of the Munsif leaving 
the judgment-debtor in the custody of a particular 
officer of the Court and an order to produce the 
judgment-debtor at the expiration of the period 
specified. Order 21, R. 40 of Civil P. C., says nothing 
about the order having to be in writing. In order 
that an offence under S. 225-B of Penal Code is made 
out the apprehension and detention must be lawful, 
that is to say, the warrant on which the arrest was 
made and detention was ordered must satisly all due 
formalities of law. The statutory rules which involve 
penal consequences for infringement must be strictly 
interpreted and it is the duty of the prosecution to 
prove all the essential ingredients that constitute the 
offence. As the custody of the accused with the peon 
is not proved to be legal custody, his escape will not 
amount to an offence (1964) M L 1 (Cr) 392 i 1361 
Ker L J 1095: 1962 Ker LT 169: 1932 (2) Cri L J 
372: 1902 All W R (Sup) 99 s 1962 All Cri R 4o8i 
AIR 1962 Ker 258 (261) (Pt E) (Pr 16) (DB). 

-Ss. 225.B and 109 -'Rescuing requires overt ict 

— Merc instigation to escape would make it only an 
abetment of offence of escape. 

Where no overt act has been done by the first ac¬ 
cused to forcibly rescue the second accused from the 
custody of the Amin, the oral incitement or instiga¬ 
tion to escape, alone would not be sufficient to con¬ 
stitute the offence of rescuing from custody made 
punishable under S. 225-B;‘rescuing’ indicates some 
positive overt act on the pirt of the accused by which 
the liberation of the person arrested is effected. Whe¬ 
ther there is any such act done by the accused in a 
particular case would depend on the iacts of each 
case. When the accused No. 1 only instigated the 
second accused to escape and in consequence ot that 
he escaped from custody, the offence committed hy 
the first accused, is really abetment of escape by the 
second accused, an offence punishable under b 
read with S. 109. ILR (1961) IKer 279: 196 IKerLT 
353 : 1961 Mad L J (Cr, 597 : IBM (2) Cri L J 774 • 
AIR 1901 Ker 331 (334) (Pt C) (Prs 15,10) (DB). 

-Ss. 225-B, 353 and 114 - Misdescription in 

warrant - Resistance to arrest «* not o'fence 
Burden lies on prosecution to establish identity oi 
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accused with person described in warrant — Aiding 
escape from illegal arrest is also not an otfence. 

ff the description in the warrant of the person to 
be arrested is wrong it makes the warrant invalid and 
thearrest illegil. The attempt of the accused to resist 
an illegal arrest does not make him liable to punish. 
went under S. 225-B. ILR 2S Cal 399. Rel. on, 

It is but elementary that io a criminal case the 
burden of proving the necessary facts to constitute 
an offence is always on the prosecutioo and it never 
shifts. 

Persons aiding accused to escape from custody also 
are Dot exposed to punishment even if they had 
knowledge that the persons having custody of the 
accused are officers of Court. 1961 Ker L J 096: 
<1961) M L J tCr) 795 : 1961 Ker L T 612. 

—S. 225-B — Authority to sign warrants given to 
Head Clerk—Warrant signed by Deputy Nazir acting 
as Head Clerk —Legality—Warrant issued is legal as 
authority conferred on Head Clerk was general. See 
Civil P. C. (1908), O. 21, R. 24 (2). 1957 Cm L J 1264: 
AIR 1957 Ker 17. 


—S. 225-B—Ingredients of offence. 

In order that forcible escape from the custody of 
process-server may amount to an offence under 
S. 225-B two prerequisites mmt be satisfied : (1) that 
the proces{-server had the legal authority to arrevt 
the accused, and (2) that the warrant of arrest had 
been legally issued by a competent authoritv. 1957 
Ker L ) 419 ? (1957) Mad LJ (Cr) 335 i 1957 Ker 
LT 555 :1 L*R (1957) Ker 5S6 : 1957 Cri L J 1264 : 
AIR 1957 Ker 174 (174) (Pt A) (Pr 2) 


—S. 225-B—Applicability—Person arrested refusing 
to accompany process server—Conviction—Legality. 

In a trial under S. 225-B the prosecution C3se was 
that after the process server of a Civil Court ellecte 1 
the arrest of the accused, the latter refuse! to accom¬ 
pany the process server and thus escaped from the 
lawful custody. No evidence was led to show that 
the Head clerk who had signed the warrant of arrest 
was authorised under O. 21, R. 24 (2), C. P. Coce to 
sign such warrants. Subsequent report of the District 
Munsiff however stated that the Head clerk was duly 
authorised under the High Court Circular. 

Held (1) that technically speaking the evidence of 
authority to Mead clerk to sign warrants of arrest 
ought to be given in Court but the failure to file the 
authorisation was not a lacuna in the prosecution 
case so as to warrant the case being sent back for 
letting in that evidence. 


(ii) that the refusal of the accused to accompany 
toe process server necessarily meant that he would 
not go with the process server and that the latter will 

v ® *° leave the accused and go unless force was 
used. It was, therefore, an attempt to escape within 
the meaning of S. 225-B. 

(iii) that though the charge was only for escape the 

alteration in conviction for attempt to escape did not 

Anf D inoy ay , a ^ ect the conviction under S. 225-B. 

Sfln . l , 9 ot Jit 128 U). Dissented from. 1955 Cm L I 

<1W w£ 55 o M “ dVVN 24 : A I H 1955 Mad 157 
U58) (P,s 3. 4). 


S. 225-B—•‘Lawful apprehension"—Meaning o: 
effJ\«J* rson from whose custody the rescue i 
f..llvT.° res ? ape made must have authority to law 
or optnnH 11 * j P 6 ’ 500 rescued; if the apprehensio 
as u ,tii n °? ,s not lawful, then his own escapin 

offenrJi flS | oen r ® sc ?* n .8 such a Person by others is n 
Ottenw 1953 Mad W N 362 . (1953) 1 Mad L J 653 

(Pr?S) L 1 390 1 AIR 1954 Mad 321 (32d > < Pt C 

Apprehend 8, 22 i’ 22 .5!— Lawful apprehension - 
PP ehension made within power ana authority c 


person making it—Accused acquitted of offence for 
which apprehension was made — Acquittal does not 
make apprehension unlawful. See Penal Coaef LonO), 
5. 224. (1965) Mad L J (Cri) 4 04 : (1965) 1 Mys L J 
307 : AIR 1966 Mys 20. 

-Ss. 225-B. 224, 225—Lawful apprehension—Ap¬ 
prehension must be lawful — Whether it is in gnoi 
taith is immaterial. See Penal Code (I860), S. 224. 
(1965) Mad L 51 (Cri) 404: {1965) 1 Mys LJ 307: 
AIK 1966 Mys 20. 

-Ss. 225B, 224, 225 — Intentional obstruction or 

resistance—Proof-Intention should be that there 
should be no apprehension nothwithstanding apprehen¬ 
sion is known to be lawful—Very act of rescue 
involves intention to take away person rescued. See 
Penal Code (I860), S. 224. (1965) Mad L J (Cri) 404 : 
(1965) 1 Mys L J 307. AIR 1966 Mys 20. 

-S. 225-B—Sentence. 

The offences under Ss. 224 and 225 are serious ones, 
A person securing his freedom from lawful apprehen¬ 
sion by offering resistance to such apprehension and 
those who depanding upon their greater number 
overpower and manhandle a public servant dischirg- 
ing his duty and rescue such person can plead uo 
circumstance in extenuation. (1965) Mad L I (Cri) 
404 : (1965) l Mys L J 307 : AIR 1966 Mys 20. 

-S. 225-B—Applicability—Minor certificate-debto r 

—Illegal arrest in execution of certificate — Fathe r 
rescuing him from arrest — Offence.—Held that th e 
arrest was illegal as it was in breach of the mandatory 
provisions of Ss. 7. 42 and Sch. 2, R. 54(1) of the Bihar 
and Orissa Act 4 of 1914. Held also that in the cir¬ 
cumstances the act of the father of the rair.or in res¬ 
cuing him dio not amount l .o any criminal offence. 
See Bihar and Orissa Public Demands Recovery Act 
(4 of 1914), S. 7. AIR 1955 NUC (Pat) 2490. 

-Ss. 225-B, 225, 147 and 353—Warrant of arrest 

without seal of Court — Ooslruction to execution by 
more than five persons — Conviction under Ss. 225-B 
and 353 not maintainable—Conviction under S. 147 
held legal. AIR 1918 Lah 332, Rel. on. i960 Raj L W 
637 -ILR (1960) 10 Raj 16*9 :1962 (1) Cri L J 91 
(Raj). 


-S. 225-B—Applicability — “Arrest,'* meaning of. 

By showing the warrant to the judgment-debtor 
and by requesting him to accompany lo the Court, an 
arrest cannot be deemed to have been effected <o as 
to hold the judgment-debtor liable for an offence 
under S. 225-B, Penal Code on his trying to refuse to 
accompany the Amin An arrest under a civil process 
is not effected unless either the person to be arrested 
submits to the arrest or the officer making the arrest 
actually touches or confines the body of the person 
to be arrested. Request to the judgment-debtor by tho 
Amin to accompany him to the Court is not an arrest 
as required by law where the judgment-debtor is not 

QAQBt TT a o ,i!> hein S ° ,lt ,,nder ar r«t. 5 Cal W N 
J&W..IU (1961) 11 Rai 243. 1961 Raj L W 227. 

(DR) 2) Ctl L1 151: AIR l9Gl Rai 150 (157) (Pr 3) 

SECTION 228 


SYNOPSIS 

(Penal Code (I 860 ), S. 228.) 

1. Insult or interruption. 

2. Insult or Interruption should be intentional. 

3. Insult or interruption by lawyer. 

4. Judicial proceedings. 

5. Contempt of Court. 

6. Procedure. 
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1. Insult or interruption. 

• —S 228—Offence—Essential ingredients. 

The essential ingredients of the offence under 
S 228 are (I) intention, (2) insult or interruption to a 
public servant and (3) the public servant insulted or 
interrupted must be sitting in any stage of a judicial 
proceeding. State of Madhya Pradesh v Reva<haDkar, 
IQ59 All W R (S., P ) 17 : 37 Vtvs L J 7: 1959 Mad 
W N (S C) 5 t 19S9 M P L J 251 : 1959 All Cr R 137; 
61 Pun L B 343 ? 1959 Nag-L ? 85 : 1959 \f P C 25 : 
1959 S C ] 86: 1959 Mad L J (Cr) 14 s (1959) 1 Andh 
VV R (S C) 84 ? (19591 1 Mad L J (S C* 84 : 1959 
Cri L ! 251: i960 Andhra LT712: 1959 SCR 1307 : 
AIR 1959 S C 102 (105) (Pt B) (Pr 5) 

—S. 22S—Case under S 228, Penal Code—Not 
applicable to case under S. 37. A, Himachal Pradesh 
Panchayat Raj Act (1953). See Pauchavats — Hima. 
chal Pradesh Panchayat Raj Act *6 of 1953), S, 37-A. 
1965 (1) Cri L 1,550 : AIR 1964 Him Pra ?5. 

# -S 228—Scope-Interruption of Pancbayat work 

as Court—Complaint to police —Proper procedure. 

Member of Panchayat, while it was functioning as 
Court, insulted and interruption caused to Panchayat 
—Member making complaint to Sarpanch who for¬ 
warded it to police—Police for wardiug it to Magis¬ 
trate who convicted accused under S. 228—Held that 
not onlv under the mandatory provision of S-476.Cri- 
minal P. C. hut also according to the definition of 
complaint as given in S 4 (1) (h) of the Code, the 
cognizat ce of the case by the Magistrate on report of 
the police was clearly barred by S. 195 (1) (b) of the 
Code. 1954 Cri L I 166 : AIR 1954 Him Pra 52. 

_S. 228 — Applicability — Mere audible remarks 

interrupting Court's proceedings not enough Sfre 
Criminal P. C U898), S. 4t0. AIR 1955 N-U C 
(Madh B) 3034 (DBj. 

-S. 228 — Applicability—Ins ilt to judicial officer 

— Offence—Personal feelings of officer —Relevancy. 

To insult a public servant while he is sitting in auy 
slage of a judicial proceeding or to cause an interrup¬ 
tion to such public servant is a very serious matter 
and the Legislature has conferred a power on the 
Court itself in such a contingency to cause the 
olfender to be detained in custody and, it thought fit, 
to take cognizance of the offence and sentence the 
offender. The gravity of the offence is clear from the 
fact that the Court in such cases has been given the 
extraordinary power of being the complainant, the 
prosecutor and the judge. The Legislature has thus 
manifested its anxiety to maintain and uphold the 
dignity and prestige of Courts of justice. It is there¬ 
fore essential that a judicial officer while exercising 
the extraordinary powers of committing a person for 
contempt of Court must never allow his personal 
feeling to have any weight or importance because 
those powers have been conferred on him exclusively 
for the purpose of supporting the dignity of his im¬ 
portant office and not for upholding his on vanity. 
i960 Cm LJ-511: AIR I960 Punj 211 (213) (Ft A) 

228-Criminal P. C. (1898). S. 480-Scope and 
applicability of S. 480 - Alleged contempt under 
S. 228, Penal Cade—Action by Sessions Judge against 
clerk working in another department for alleged inter¬ 
ruption of Court work—Accused denying oltence and 
questioning jurisdiction of Court whether intentional 
insult — Order finding him guilty not recorded as 
required by S. 481-Order held vitiateo—Proper pro¬ 
cedure to he followed in such cases. See Criminal P. C. 
(1898j, S. 480. 1963 (2) Cri LJ 668: AIR 1963 Tripura 
50. 

2. Insult or intcrmption should be intentional. 

•-S. 228 — Intention to offer insult — Depends 

on facts and circumstances. State of Madhya Pradesh 


Pevashankar. 1959 All W R (Sup) 17 : 37 Mys L T 
7-: 1959 Mad W N (SC) 5 : 1959 M P L J 251 : 195$ 
All Cri R 137 : 01 Punj L R 343 : 1954 Nag L ! 85, 
1959 M P C 25 : 1959 S C J 86 : 1959 Mad L I (Cr) 
14 : (1959) 1 Andh W R (SC) 84 : (1959) 1 Mad L T 
(SC) 84 : 1959 Cr L 1 251 i I960 An LT 712:1959 
SCR 1367 : AIR 1959 S C 102 (107) (Pt C) (Pr 8). 


-S. 228 — Question of intention to offer insult to 

trying Magistrate depends on facts and circumstances 
of each case. 

The question of an intention to offer insult to the 
Magistrate trying the case is a question of drawing 
infereLces from primary facts and depends on the 
facts and circumstances of each case. AIR 1959 S C 
102 and AIR 1922 Bom 261 and AIR 1932 Lah 502, 
Rel. on; AIR 1930 All 483 and AIR 1930 PC 141, Dist. 
1964 All Cr R 334 : 1964 All W R (HC) 4S4 : 1964 
All L J 614. 

-S. 228 — Insult or interruption — What record 

should show — (Criminal P. C. (1898), S. 4SI (2)). 

Where the record only shows that the accused was 
badly drunk and talked irrelevant in Court it does 
not necessarily follow from this fact that he was be¬ 
having so as to cause interruption or insult. The re- 
cord should show how the accused had acted or 
wha» he had stated caused interruption or amounted 
to insult 1952 R D (HC) 166 (2): 1952 All Cr R 69: 
1952 All W R (HC) 198 : 1952 All L J 240 » 1953 Crr 
L J 320 : AIR 1953 All 59 (60) (Pt B) (Pr 11). 


-S. 228 — Intentionally 

Whe^e the accused could not be presumed to have 
deliberately taken liquor out of his free will before 
coming to the Court in which he appeared and talked 
irrelevant: 

Held, that the accused could not be held to have 
intentioaaMy offered any insult or caused any inter¬ 
ruption (’52) 1952 R D (HO 166 (2) : 1952 All Cr 
69 : 1952 All WR (HC) 198:1952 All LJ 240 : 
1953 Cri LJ 320 : AIR 1953 All 59 (61) (Pt C> 
(Pr 12). 

— S. 228 — Applicability — Accused on conviction 
abusing members of Panchayati Adalat — Offence. 

As everv member of a Panchayati Adalat is a Judge 
aud therefore a public servant, where an accused on 
the pronouncing of the judgment convicting him by 
a Panchayati Adalat abuses the members of the Pao- 
chayati Adalat and threatens them, he is guilty ot an 
offence under S. 228 as every ingredient of the 
offenc** is present. 1951 A L J 551 * 51 Cri L J 621: 
AIR 1952 All 300 (306) (Pt A) (Pr 6). 

-S. 228—"Insult" or "interruption"—Meaning of. 

Every protest made, in facti does interrupt the 
Court but it is its duty to listen to protests hosv muen 
soever they may delay its proceedings. So long as 
they are made bona fide they do not constitute the in¬ 
terruption which the section punishes as contempt. 
But .f they are made with that sole ob)ect in view, 
they cease to be bona fide and thev may then supply 
necessary element to constitute the j 

(1953) 11yd 339 : 1953 Cri L J 18o6 s AIR 19o3 Hya 

285 (285) (Pt B) (Pr 2). 

_S. 228 — Insult or interruptian must be inten- 

tional. . •% 

The petitioner’s criminal complaint was a.smiss.d 
by the Magistrate summarily under S. 203, Criminal 
P.C. No opportunity was given to the petitioner to 
explain the legal position. After pronouncing 
order, the Magistrate directed thecomplain*LJJ 
bring his lawyer so that he may go through the ord 
passed by him. 
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But the complainant expressed surprise at this and 
enquired how his complaint could be dismissed with¬ 
out any examination of his witnesses. According to 
the Magistrate the complainant repeated this statement 
several times with the deliberate intention ot insult¬ 
ing him He therefore drew up proceedings for con¬ 
tempt against the complainant, and convicted hi n 
under S 228, Penal Code. 

Held, that after having pronounced the order of 
dismissal the Magistrate lost seisin of the matter and 
his direction to the complainant to bring his Vakil 
could not be;regarded as an order of the Court trying 
thematter.lt was not unnatural for the petitioner 
whose case had been summarily dismissed by the 
Magistrate without hearing his witnesses or his Vjkil 
to hive remarked that the presence of a Vakil at that 
stage was unnecessary, and there appeared to be no 
justification to import any intention to insult the 
Magistrate. After all Courts could not he overtouchy 
iu such matters. 21 Cut L T 320 • 1956 Cri L J 85 : 
AIR 1956 Orissa 28 (29) (Prs 4 , 5). 

—S 228 — Intentional disobedience of order of 
presiding officer to leave Court—Offence. 

The mere fact that a judicial officer feels incited 
is of no consequence. The intention of the alleged 
offender must be looked into. If the tacts auu cir¬ 
cumstances show that he intended to cause insult or 
interruption, his act may amount to an offence under 
S. 228 If they show that he has no such intention, 
his act cannot be held to amount to that offence. 
Where the presiding officer of a Court asked the oeti. 
tioner to quit tno Court but the petitioner insisted 
upon stayirg in spite of the warning that action for 
contempt oi Court might be taken against him. it 
was held that the petitioner intentionally and deli* 
berately disobeyed and defied the Magistrate hy not 
leaving the room and was guilty under S. 228 An 
intentional disobedience of the order of the presiding 
officer of a Court in his presence must lead to the 
conclusion that the person responsible intended, at 
least, to offer insult to that officer. I960 Cri L J 976 : 
AIR I960 Pat 309 (309,310) (Prs 5, 9). 

• —S 228 — Applicability — Plaintiff in a civil suit 
on being asked by court if he has brought certain 
books denying he has those books—Subsequently go¬ 
ing out and talking to his witness — No offence held 
oommitted under S. 228. AIR 1955 N U C (Raj) 4627. 


3. Insult or interruption by lawyer. 

228 — Contempt of Courts Act (1952), S. 3 — 
vJitence punishable under Penal Code. 

Merely appearing in a drunken state in Court is 
neither offering an insult nor causing any interrup¬ 
tion to the Presiding Officer of the Court. A counsel 
appearing in Court under intoxication may be show. 

disrespect to the Court but showing disrespect is 
not synonymous with insulting. He may do an act 
under the influence of liquor which amounts to an in- 
su t but it would bean additional act to that of merely 
oeing under intoxication. As there is no other provi- 
ions of the Penal Code under which the counsel could 
0 punished the;High Court is not deprived by S. 3(2 
ontempt of Courts Act from taking cognizance oi 
co ptetnpt, if his mere presence in the subordinate 

<&ull 1 ?o a e2 , £ n J fen s * ate amoun *ed to contempt of 
Court. 1950 Cri L I 679 : AIR 1956AI1 258 (DB). 

[Overruled on other point in AIR 1962 All 315.] 

Jp. ?; — Iosult or interruption by lawyer — 

aA.Vr a, '°- 3 ' B ' 41 c 

in<W le u U « ls t , rue . thB ' the Court has ,ho Power, and 
1 t L ts du ‘y- ,0 see that undue advantage is 
not taken of the ignorance of witnesses or partief, R 

v no less tl10 duty of the Court to see that there is a 


faithful record of the proceedings in Court. If for aDy 
reason the Court does not see its way to accept the 
position contended for by a counsel, there is nothing 
unnatural or wroDg in the counsel requesting the 
Court to place on record its ruling. While it cannot 
be said that theCouit is hound to record all conten¬ 
tions, objections or representations, even if they are 
of a trivial or a frivolous character, it is undoubtedly 
the Court’s duty to record its decision on 3ny matter 
of substance that arises in a case. If some t me was 
taken by the counsel in looking up authorities to 
satisfy the Court about the correctness of the position 
contended for by him and if the discussion took some 
time and if all this occupied about 20 minutes, it can 
hardly be said that the counsel interrupted the 
Court’s proceedings. The mere circumstance that the 
counsel expressed his intention to retire from the case 
or to move for a transfer of the case did not Cjusti- 
tute a threat or itsult. It is scarcely recessary to em. 
phasise that when under some exceptional provisions 
the Court itself is constituted both the prosecutor and 
the Judge, it is all the more incumbent upon the 
presiding officer not to lose a sense oi perspeciive 
while there can be no doubt that it is the duty of all 
those appearing in Court and more particularly of 
counsel to conduct themselves with becoming de¬ 
corum and restraint and do nothing which is 
likely to bring down the prestige Or dignity ot the 
Court; it is equally essential that no occasion should 
be given for any party to feel that he has not been 
given the fullest opportunity to present his case or 
that there is not a fair, substantial and faithful record 
of the proceedings iu Couit some latitude should 
be allowed to the member of the Bar insisting m the 
conduct of h.s case upon his question being taken 
down or his objections noted where the Court thinks 
the question inadmissible or the objections untenable 
0 Bom L R 541. Rel. on. 1956 Cii L J 1415 • ILR 

(P^ 5 4*8) ,yS ^56 Mys 60 (2) (61,62) 

4. Judicial proceedings. 

—-S. 228 — “Judicial proceeding” — Pronounce¬ 
ment ot judgment - Accused threatening and abus¬ 
ing panches immediately after hearing sentence 
Pronounceaient of judgment is a state of judicial 
proceeding U here the panches had assembled on a 

aV ? 1 ' ^J ar * da u t0 P roaouDce judgment they should be 
deemed to be sitting in a stage of a judicial pro 
ceedingtill their dispersal, unless, of course, the disJ 
persal was delayed beyond a reasonable time Where 
immediately on hearing the sentence, the accused 
abuses the panches and swears in open Court to kill 
them, it cannot be urged that the threat Ul 

were hurled by the accused at a^ta^which was not 
a stage of a indrcial proceeding 18«7 P R (Cri» 43 
Rel. on. 1951 All L I 551 , 1952 Pri I lfloi 
1952 All 306 (307) (Pt B) (Pr 7) L J 621: A1R 

- S. 228 — Judicial proceedings — What 

JAWrrir.BFSfliS 8 ?* 

(27, 28) (Pt B. (Prs 12, 13 15,'l8)f 5 H '“ Pra 25 

—S. 228—“Judicial proceedings" 

JTis, j sJr'sfirs sh ° md i» 

h.d d™“, „T“, and !>» 

and was presumably to DroceerfSthfl ^}toess 
-£*-**- wb, “ of 


190 


PENAL CODE (I860), S. 228. Note 4 


-S. 228 — Settlement Officer under E. P. Holdings 

(Consolidation and Prevention of Fragmentation Act, 
19*18, convicting person under S. 228 of Penal Code 
exercising powers under S. 480 of Criminal P. C. — 
Held, Settlement Officer not Civil. Criminal or Re¬ 
venue Court—Conviction held without jurisdiction. 
See Criminal P. C. (1698), S. 480. 1965 (2) Cri L J 
669 : AIR 1965 Punj 454. 

-S. 22S — Judicial proceeding—Member of Cram 

Pancha>at returning from spot inspection—Does not 
sit in anv stage of judicial proceeding — S. 228 not 
attracted. 

A Ranch does not sit in any stage of a judicial pro¬ 
ceeds g when he is returning alter the inspection of 
a scot. 

Section 228, therefore, is not attracted, where a 
member of Gram Pancbayat is'abused while returning 
from inspection of a spot and abuse relates to another 
dispute between the accused and the Gram Pancha- 
yat not connected with the spot inspection. 1962 All 
W R (8up) 96 t 1962 All Cr R 390: 1962 Cur L J 415i 
64 Punj L R 868. 

5. Contempt of Court. 

•-S. 228 — Application under S. 528, Criminal 

P. C. — Aspersions against Magistrate — Jurisdiction 
to take cognisa* ce of contempt—S. 3 (2), contempt of 
Courts Act (1952), if bar. 

Held that the aspersions amounted to something 
more than a mere intentional personal insult to the 
Magistrate; they scandalised the Court itself and im- 
paired the administration of justice. S. 3 (2) of the 
Contempt of Courts Act, therefore did not stand in 
the way of the High Court taking cognizance of the 
contempt. Madh BLR 1955 Cri 111 : AIR 1955 NUC 
(Madh B) 3775, Reversed. 1959 Cri L J 251 : A 1 R 
1959 S C 102 (104) (Ft A) (Pr 3). 

-S. 228—Conditions required. 

The contention that the High Court should not 
have tiea'ed the qualified apology as an unqualified 
one and should have convicted and sentenced the 
accused for contempt of Court, cannot be considered 
in an application for a certificate that the case is a fit 
one for appeal to the Supreme Court. 1953 Cri L J 
1206 : AIR 1953 Ajmer 11. 

-S. 228 — Matter of public importance. 

There can be no doubt that the question of main¬ 
tenance ot integrity of the jurisdiction is a matter of 
great public importance. But the reputation of judi¬ 
ciary is so well established that it will not suller even 
if one contempt of Court goes unpunished. The publi¬ 
cation oi an article in a newspaper against a Magis¬ 
trate is not of great importance and the purpose 
would not be advanced Dv the grant of a certificate 
of leave to appeal to the Supreme Court. 1953 Cri L J 
1206 : AIR 1953 Ajmer 11. 

-S. 228-Person abusing Judge in Court, calling 

him dishonest aud unfair — Not a mere insult ot 
Judge but amounts to scandalization of tribunal — 
Olfence not excluded by S. 3 (2), Contempt of Courts 
Act. See Contempt of Courts Aci (1952), S. 3 (2). 1964 
(1) Cri L J 652 : AIR 1964 Bum 147 (DB). 

-S. 228 — Jurisdiction — Olfence under S. 228 — 

Jurisdiction oi High Court to punish. 

Where an application for transfer submitted to the 
Magistrate is intended to offer insult to the Magistrate 
the act would iall within the purview of S. 228 and 
the High Court will be precluded from taking action 
for the contempt committed before the Court of the 
Magistrate. Madh BLR 1955 Cri 111 • AIR 1955 MJC 
(Madh B) 3775 (DB). 

[Reversed in AIR 1959 S C 102.] 

--s. 228 — Witness creating scene by shouting and 

imputing great irregularity to Nyaya Panchayat on 


their face — Offence—Act held amounts to contempt 
withiD S. 228. 1961 M P L J 108 : 1961 Jab L I 265 : 
1951 M P C 295 :1961 (2) Cri L J 494 (Madh Pra). 

-S. 22S — Contempt of Court — What amounts 

to — Proof. 

To wiliully impede, hinder, embarrass, interrupt or 
obstruct the judicial proceedings, or to insult the 
Court, in its presence in the course of adjudication 
of some cause, amounts to undue interference with 
the administration of justice and theretore to con 
tempt, and as such it can never be tolerated or coun¬ 
tenanced by the High Court. Contempt may be 
shown either by language or by manner and language 
which may otherwise be unobjectionable 1960 Crr 
L J 511 : AIR I960 Pudj* 2Li (213) (Pt C) (Pr 3). 


6. Procedure. 

-S. 228 — In circumstances of case trying Magis¬ 
trate committing no error of principle in not acting 
on so called apology — High Court will not interfere 
in revision with the exercise of discretion of tiying 
Court under S. 484. See Criminal P. C. (1898), S. 439.. 
1964 All W R (HC) 484. 

-S. 228-Criminal P. C. (1898), S. 260 (a)-OlTence 

under S. 228, Penal Code, may be tried summarily. 
See Criminal P. C. (1898), S. 260 (a). 1952 Cri L J 
621 s AIR 1952 All 306. 

-S. 228 — Constitution of India, Article 134 (1> 

(c) — Act amounting to insult — Act if can be dealt 
with under summary jurisdiction ot High Court — 
Question is not of great public importance particular¬ 
ly where the contemner can be adequately punished 
under S. 228. See Constitution of India, Art. 134(1) 
(c). 1956 Cri L J 243 i AlR 1956 Madh-Bha 96 (DB). 

-S. 228 — Contempt of subordinate Court —Juris. 

diction of High Court — When barred. 

If the acts alleged are offences under Ss. 175, 178, 
179, 180 or S. 228 of the Penal Code then they con¬ 
stitute contempt and they can be taken cognizance 
of by the court in whose view or presence they ore 
committed and in respect of such contempt, the High 
Court would not take cognizance and S. 3 (-) of tho 
Contempt of Courts Act (1952), bars its jurisdiction. 
1961 (1) Cri L J 134 : AIR 1961 Pat 1 (DB). 

-S. 228 — Unlawful assembly — Common object 

— Charge not sufficient to give notice to accused of 
alleged common object — Conviction under M3> 
Penal Code cannot stand. See Penal Code (I860). 
S. 141. 1956 B L J R 652. 

-S. 228 — Scope. 

The opinion of the Magistrate that by his tone and 
temper and heat and anger the accused intentionally 
offered insult to the Court is not enough when the 
Magistrate has not placed any facts on the record 
from which it could he gathered that the conduct ot 
the accused was clearly vexatious. 1952 Waj L w 
200 : 1LR (1952) 2 R.j 564. 


SECTION 231 

-S. 231 — Counterfeit coins — Proof. 

One need not be an expert to find out a bad coin 
md experience shows that many have the knack ana 
opacity to mark it out readily eve_n though the same 
s mixed up with good ones. 19 t< Cri L J 381 It 1L* 
1956) Mys 238: A1H 1957 Mys 24 (25) (Pt A) (Pr 1). 


SECTION 232 

-Ss. 232, 235 and 243 — Accused alleged to have 

jommitted offences under sections - It is unsafe tn 
inter conviction on uncorrobarated testimony ot 5uO 
inspector ot Police - (Criminal P C. (1898), S 3B7> 
— (Evidence Act (1872). S. 5). 1959 Ker L R 731 - 
1959 Ker LI 801. 
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—S. 232 — Joinder of charges under Ss. 212, 235, 
with that under S. 240, Penal Code — Propriety — 
Effect of. See Criminal P. C. (1898), S. 233. 1957 Ker 
L T 215. 

-S. 232 — Fine. See Criminal P. C. 1 189S'f, $. 32. 

1957 KerLT 215. 


SECTION 235 

—-S. 235 — Essentials — Ownership of house from 
which articles were recovered need not be proved. 

All_that is required to convict a person under 
S. 235. is th it he should be in posses-icn of the mate¬ 
rial for counterfeit coins. It is not necessary that he 
should be the Owner of the building in which the 
material was found stored. 1959 411 I, J 516 : 1950 
All W R 525 : 1950 All Cri Cas 193 : AIR 1950 All 
732 (733) (Pt A) fPr 5). 

—-S. 235 - Criminal P. C (ISOS', S. 297 - Mis¬ 
direction — Offence under S. 235, Penal Code — 
Nature of occupation by accused — It must be con¬ 
scious possession of incriminating articles — Mere 
recovery from room in mere occupation is not enough 
— Direction to jurv held amounted to misdirection. 
% e ,£ r i minal p - c - ( 1898 )> s - 297. AIR 1955 NUC 

—~S. 235 — Applicability — Coins having irregular 
edges — If counterfeit — Offence. 

Although the alleged counterfeit coins which have 
irregular edges cannot pass off as genuine coins and 
therefore are not counterfeit coins within tiie defini- 
tion of S. 28 they are clearly materials which are in 
the process of being made into counterfeit coins, and 
a person in possession of such materials would come 
under the mischief of S. 235. provided other condi- 

472 S (Guj) that SeC, ' 0n are fulfiiled - 1961 < 2 > Cri L J 

—-S. 235 — Accused alleged to have committed 
ottences under section — ft is unsafe to enter convic- 
o( unc c orro £° ra ted testimony of Sub-Inspector 

LT 801 SeC PeDa C ° dC tl8fi0) ' S ' 232 ' 1957 Kfr 

S. 235 - Joinder of charges under Ss. 232, 235, 
with that under S. 240, Penal Code - Propriety- 

LT 215*' SeC Criminal P - C • ( 1898 )- s - 233. 1957 Kcr 

7Th JfJJ Part * 1 °“ d » - Applicability - Accused 

counterfR^H 0 ” ° iD k s t trume, ; t;i and materials for 
same ng ® oi , MS — No evidence of possession of 
Accu, d r ^°.r nterl f iliD r, g ( ? dian coins - Offence - 

?&!!“* 1 aQd not UDder Part IL 
SECTION 240 

i^M 40 - Delivery of counterfeit coin - Know- 

sw-wa=?=&£. — - s —' 

saf Sifti ££& 

Cut inn mo p k ved by P° s,tlve evidence. The pros! 

indicat e o/oa wWh ^ clrcurn> ' ances whicR 'night 
be raised th°at iu ° h 8 re ^ onab , le Presumption could 
the u CCUSed ought t0 have known at 

they were cou n t e feit. Came P ° SSeSSed ° f th ° C °' ns lhat 

counterfeit h cofn-« aC ha^f d M lndic,ed ^ uttering 
their possessioi iV ^ ^ 0ther co «nterfeit coins in 

wrtaimy “ft ‘f fh« r DeCeSSary prove wlth 

and which waTfnunf^h** W3S the ? nes ullered 
pieces 10 d 00 them unu ttered, if all the 

It appears that Pr ° Ved t0 j® coun terfeit; and if 

•hoS and thal one or went t0 , d [ tfe ^ot 

money and all of fham f l a ?^ er ut tered the bad 
y ana allot them fraudulently prevailed upo n 


the shopkeepers to accept the money as genuine, 
they can all be convicted under S. 240, Penal Code. 
1957 All W R (H C) 160 j 1957 All L J 2S3. 

-Ss. 240 and 243 — Separate convictions under — 

Legality. 

A person having certain counterfeit coins in po>.. 
sessioa but uttering only one of them, cannot be 
separately convicted under S. 240 respecting ihe one 
coin aod under S. 243 regarding the other coins 
because an offence under S. 240 implies prior euilty 
possession. 1957 AH W R(riC) 160 : 1957 All L J 
283. J 

-S. 240—Essentials of offence—Fraudulent posses- 

sion with knowledge is essential — Pro.-ecution to 
prove—Inference can he dra.vn from facts — Know¬ 
ledge can be inferrrd from mere possession of ^malt 
number of counterfeit coins. AIR 1955 N U C ^All/ 
2662. 

■ -Ss. 240 and 243 — Applicability — Accused deli¬ 
vering counterfeit coins to constable taking him a< 
purohaser—Charge under S. 240 must fail 
AIR 1955 NUC (Cal) 5566 (DB). 

—7 s t 240 “Joinder of charges under Ss. 23*\ 235 
with that under S. 240, l. P. C - Propriety - Effect 
o . See Criminal P. C. (1898), S. 233. 1957 Ker L r 
215. 

——S. 240 — Applicability — Knowledge of counter¬ 
feit coins •Inference ot. ulcr 

For a conviction under S. 240 the point of time to 
be couiiderea in connection with the olfeuce is the 
time when the accused becomes possessed of the 
Si f 5 0,0s 1 . and * ha j fo be shown that at that pa 
genuine! 10 lheaccused knew ,hat the coins were not 

In view of the fact that the accused was carrvinrr 
as many as 89° similar coins and had passed on'35u 
ou ot them as genuine to three of the prose -uS 

“.k C0Uld . bo , safe| y Presumed thSt thi ® c 

eused had the particular knowledge when he 
possession ot the coins. 1953 Cri L J 452 . aim hr, 
Pepsu 43 (43) (P r 3). J Z ! Afh l9 »3- 

SECTION 241 

explained by accused - Accused delive,in^!, t L Ua,ely 
corns first and counterfeit coins afterwards^'if' 
cuscd had no knowledge that coinc * , ac * 

it is difficult to understand w A were c 4 0u ^erfeit, 
counterfeit coins from genuine wins m?S fiFVh*** 

sJLaa ,w£ r«IiF ^ - 

All W R (H C; 837. 1906 AI1 Cn « 15 : 196S 

“kss 1 hSf, 0 ' 

value of counterfeit coin fvnnllT^ as actual 
value-intention of LegUlature wf* r° ess .than face 
fioe may extend to tfn time, f h„ ° lndi P ate tba ‘ 
counterfeit coin. I960 AH Cri R ,ace v . a,u e of the 
(H C) 837. 1 trl R 15 « 1965 All W It 

dealer in counfe^fe^coins butn Se | d n< n a con firmed 
Ends 'of -justice would b 0 b serv'ed a bS r | > m° aeuder ~ 

on,y ' 1965 MaiiuTuWfrri' 

SECTION 243 

—S. 243-Separate convictions u n der-L eca litv 
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separately convicted under S. 240 respecting the one 
coin under S. 243 regarding the other coins because 
an offence under S. 240 implies prior guiity posses¬ 
sion. 1957 All W R (II C) 160 s 1957 All L J -2S3. 

-S. 243 — Essentials — Innocent possession of 

counterfeit coins — Retention alter knowing them to 
•be counterfeit—Oflence. 

In order to find a person guilty under S. 243 it 
must be proved, inter alia that at the time of coming 
into possession of the counterfeit coins he knew that 
the coins were counterfeit. If a peison who inno¬ 
cently comes into possession of counterfeit coins, 
discovers later on that the coins are counterfeit, he 
does not thereby become liable to punishment under 
S. 243, Penal Code, it he retains possession of those 
coins with him. AIR 1941 Pat 30, Rel. on; 1943 
A W R 31 (C C), Disting. 1950 All L J 516 : 1950 
All W R 525 : 1950 All Cri Cas 193 : AIR 1950 All 
732 (73i) (Pt Bj (Pr 10). 

-Ss. 243, 28—Counterfeit coin—Ingredients of. 

For conviction under S. 243 it is essential that the 
counterfeit coin mint be of such a character that it 
would be possible to pass it off as a genuine coin. 
Where the evidence of the expert is that it is not 
possible to pass off the counterfeit coin as genuine 
the accused cannot be said to have committed an 
offence und»fr this section. 1956 CriLJ8Sl: AIR 
1956 Bom 511 (DB). 

-Ss. 243 and 240—Applicability — Accused deli¬ 
vering counterfeit coins to constable taking him as 
bona tide purchaser — Charge uncer S. 240 must fail. 
See Penal Code (I860), S. 240. AIR 1955 NUC (Cal) 
5566 (DB). 

-S. 243-Applicability—Coins in process of being 

made counterfeit—D-ception not possible. See Penal 
Code (1800), S. 28. 1961 (2) Cri L J 472 (Guj) ). 

-S. 243 — Accused alleged to have committed 

offence under section — It is unsafe to enter convic¬ 
tion on uncorroborated testimony of Sub. Inspector of 
Police. See Penal Code (I860), S. 232. 1959 Ker L T 
801. 

-S 243—Essential ingredients of offence. 

To sustain a conviction under S. 243, I. P. Code, 
the prosecution should establish : firstly, that the 
-accused was iu possession of coins; secondly, that 
the said coins weie counterfeit coins; thirdly, that 
the accu-ed was in possession with intent to de¬ 
fraud, and fourthly, that tne accused, at the time he 
became possessed of them, knew that they were 
counterfeit. 1956 Cri L J 904 : ILH (1956) Mys 118 i 
AIR 1956 Mys 51 (52) (Pt A) (Pr 5). 

SECTION 253 


-S. 253 — Proceedings under S. 144, Criminal 

P. C. (1898) — Attachment cannot be ordered — 
Disobedience of order under — Consequence is pro- 
secutiou uuder S. 188 and not S. 253 or S. 379, Penal 
Code. 1953 Cri L J 1198 i AIR 1953 Vind Pra 25. 

_S. 253 — Duty of Magistrate — Discharge of 

accused — When justified. 

It is wrong for a Magistrate to discharge the ac¬ 
cused under S. 253, Criminal P. C., simply because 
he finds that the piima facie evidence did not make 
out the offences defined in the very sections men¬ 
tioned in the complaint. He can discharge the ac¬ 
cused under S. 253 only when he finds that no case 
has been made out against the accused, which, it 
unrebutted, would warrant his conviction. Ihe res¬ 
ponsibility for the application of a particular section 
of the Penal Code or any special law, rests on the 
Magistrate and not on the party. AIR 19 d 1 \ md I ra 
1 (2) (Pt A) (Pr 7). 


SECTION 265 

-S. 265 — Ingredients of offence — False weight 

used in Ginning Factory — Accused working as 
Manager alone prosecuted — Neither owuer nor 
weighman prosecuted — In the absence of evidence 
that weight was used by or under orders of Manager, 
or that he derived benefit from it, Manager is not 
liable. 1961 M P L J (Notes) 176. 


SECTION 266 

-S. 266 — Possession of false weights with inten¬ 
tion to use — Proof of. 

Where the evidence on record shows that the ac¬ 
cused was sitting on the gunny bag beneath which 
true and false weights were recovered by the police 
Officer, that series of false weights were found at a 
distance of 4’ from the series of true weights and 
that the box containing opium and the scales for 
weighing it were near the gunny oag beneath which 
false weights were found and the accused was the 
person who carried on the business of selling opium 
at the shop, the only inference ihat cm be drawn 
from these circumstances is that the accused posses¬ 
sed false weights knowing them and intending that 
the same may be fraudulently used 1959 Raj L W 
133 : ILR (1959) 9 Raj 86 : 1959 Cri L J 1112 : AIR 
1959 Raj 191 (192) (Pt A) (Pr 5). 

-S. 266 — Sentence. 

The offence under S. 200, Indian Penal Code, is an 
offence against society and In such cases any leniency 
will be misplaced 1959 Raj L W 138 : ILR (1959) 9 
Raj 86 : 1959 Cri L J 1112 : AIR 1959 Raj 191 (193) 
(Pt D) (Pr 12). 

SECTION 268 


-Ss. 268 and 290— Non-paymentof-Panchayat taxes 

— Does not amount to public nuisance—Conviction of 
accused under S. 290 is illegal — See Penal Code 
(I860*, S. 290. 1964 (1) Cri L I 24 (1): AIR 1964 
All 16. 

-S. 268 — Nuisance — Tenant placing furniture 

in passage used by other tenants — Notice under 
S. 381 (1) (ii) of Bombay Municipal Corporation Act, 
1858. on landlord —No steps taken to abate nuisance— 
Such keeping in the passage meant for persons espe¬ 
cially going to and coming down from upper floor 
constitutes nuisance — It the tenant and the land¬ 
lord served with notice under S. 381 (l) (ii) of 
Bombay Municipal Corporation Act, do not take steps 
to remove it, both are liable to be convicted for not 
''omplving with the notice — (Tort — Nuisance 
What is) - See Municipalities — Bombay Municipal 
Corporation Act (3 of 1858), S. 381 (1) (ii). 1956 Cri 
LJ 380: AIR 1956 Bom 163. 

-S. 268 — Community-Meaning oi—Community 

means public at large or the residents of entire 
locality— Public nuisance — cecream making tnacni- 
nerv causing nuisance to residents of buildings 
whose flats were adjacent to place where machinery 
was working—Not public nuisance—S. 133, Criminal 
P. C.. not attracted See Criminal P. C. (1898), 
S. 133 (1), Para 3. 51 Cri L J 1315 i AIR 1950 Cal 
349 (DB). 

-Ss. 268 and 290 — Public nuisance — Claudes- 

tine prostitution. 

Before any finding can be arrived at that a public 
nuisance has been committed the elements containe 
in S. 208, Penal Code. mu*t be established. Common 
iujury, danger or annoyance mentioned in tne secno 
must be to the public at large dwelline in the vicinity 
and not to a particular individual. If prostitution is 
carried on in a clandestine or hidden manner, there 
can be no public nuisance although persons who 
come to kuow of the immoralities committed in the 
house may ieel their moral sense outraged. 54 Lai w 
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N 354 : 51 Cri L J 1241 : AIR 1950 Cal 330 (330) 
<Pt A) (Pr 4). 

-S. 268 — ‘Public nuisance’ — What is. 

The expression means an act or illegal omission 
which causes anv common injury, clanger, or annoy¬ 
ance to the public or the people in general who 
dwell or occupy property in the vicinity — See 
Criminal P. C (1898), S. 133. 1958 Cri L J 1319 ; 
AIR 1958 Madb Pra 350. 

-S. 268 — Public nuisance — Gist of offence. 

The offence of public nuisance may be analysed 
thus i (i) It may be caused either by an act or illegal 
omission, (ii) the effect thereof must he either in¬ 
jury, danger or annoyance, (iii) actually caused 
either to the public or to that portion of the public 
who dwell or occupy property in the viciaity;or 
(iv) threatened of necessity to persons who may 
have to use any public right. 

Thus where a person raises the rastha in front of 
his house and cross-bunds the rastha leading to stag¬ 
nation of rain-water, breeding mosquitoes and giving 
rise to offensive smell a clear case of public nuisance 
is made out. 1952 Mad W N 846 : 1952 Mad W N 
<Cri) 234 : 54 Cri L J 500 : (1952) 2 Mad L J 554 : 
AIR 1953 Mad 242 (243) (Pr 4). 

SECTION 273 

-S. 273 — Charge only under S. 3, Bihar and 

Orissa Prevention of Adulteration Act — No parti¬ 
culars of offence under the section explained — 
Accused cannot be convicted under this section 
— Bihar and Orissa Prevention of Adulteration Act 
42 of 1919), S. 3 - See Criminal P. C. (1898), S. 237. 
1952 Cri L J 295 i AIR 1952 Pat 77. 

SECTION 276 

-Ss. 276, 365 and 366 — Criminal P. C. (1898), 

S. 238 — Major and Minor offences — See Criminal 
P. C. (1898), S. 238. AIR 1954 Madh-Bha 97. 

SECTION 277 

-S. 277—Applicability—Pollution of private well. 

Section 277,1. P. Csde does not apply to case of 
pollution of a well which the complainant claims to 
be her private well, particularly in the absence of 
sny evidence to show that the public were using its 
water by right. The mere fact that the neighbours 
were using its water does not make it a public well, 

n\ y A ntfokiViW? by ,icense * AIR 1916 N ag 15 
tH q«4 (1 i 8 «] LW„ D 63 ' Distinguished. 1954 Cri 

hi 1954 B L J B 31 1 AIR 1954 Pat 309 (310) 
A) (rr d)< 

SECTION 278 

278—Making atmosphere noxious. 

Accused using open compounds as latrine for 
himself and his family-Offence under S. 278 is com- 

«-F?^± 0X, ? U ^ Sme,li,b0Und t0 emanate from 
IL. it tS !u “ ei 8 hBours ®re not inconvenienced and 
the other houses were constructed after the com- 
mencement of nuisance and with their full knowledge 

<4) (PrT 1953 Cr L J 1192 * AIR 1953 Aimer 8 ! 

SECTION 279 

SYNOPSIS 

(Penal Code (1800), S, 279.) 

1. Rash and negligent driving. 

2. Procedure. 

3. S. 279 and S. 338. 

4. Gist of offence. 

5. Enhancement of sentence. 
tVol. 12 J Fn.D. 13. 


1. Rash and negligent driving. 

-Ss. 279 and 304-A—Death caused due to rash 

and negligent driving of a motor vehicle on public 
road — Crimiaal rashness and criminal negligence— 
What amounts to — Conviction — Sentence—Inter¬ 
ference by appellate Court or by High Court in 
revision —Criminal P. C. (1898), Ss. 32, 423 6c 439. 

A person who is driving a motor vehicle should 
always keep it in a state of control sufficient to enable 
him to avoid dashing against any other vehicle or 
running into any passenger who may fail to step off 
the road and he is prima facie guilty of negligence if 
the vehicle leaves the road anocashes headlong and 
knocks against other users of the road. (Criminal 
rashness and criminal negligence explained 3 All 770 
Rel. on.) 

The accused, a driver of ajstage carriage vehicle 
was found guilty under Ss. 279 aud 304.A, f. P. Code 
and was sentenced to simple imprisonment for three 
months under S. 279, I. P. Cade and to simple impri¬ 
sonment for six months under S. 304-A, I. P. Code 
the sentences to run concurrently. In appeal the 
conviction was confirmed but the sentence was 
reduced to a fine of Rs. 150 only. The facts establish¬ 
ed at the trial showed utter callousness on the part 
of the driver in having gone on the wrong side of 
the road losing control of the vehicle and running 
over a person who was sitting on the extreme end of 
the road and dashing against the cyclist who was 
coming on his proper side. 

Held, that on the facts found by-the trial Magis¬ 
trate the conviction and sentences passed under 
Ss. 279 and 304-A were quite correct and the appel¬ 
late court was not justified in reducing the sentences 
AIR 1937 Bom 96, AIR 1920 Cal 300, Ref. to. 

The question of sentences is a matter of discretion 
of the trial fudge and where that discretion has been 
properly exercised along accepted judicial lines an 
appellate court should not interfere with the sentence 
except for strong reason. 

It |s true that the power of enhancing sentence 
should be exercised by the High Court very rarely, 
but when it appears to the Court that the sentence 
imposed on the accused is grossly inadequate having 
regard to the gravity of the offence resulting in mis¬ 
carriage of justice, it should not hesitate to impose 
an adequate sentence on the accused even though the 
effect of the order will be to send the accused back 
to jail. 1961 KerLT 769. eQ Dack 

--S. 279-Section contemplates distinction between 

negligence and rashness—Rash and negligent drivina 
-Distinction between negligence and rashness — In 
the case of rashness party does an act and breaks a 
positive duty - Held on facts that the collision was 
brought about by reckless and careless driving. See 

(193S ”' S ' U6 ' 1900 Cr L J 239 1 

S. 279-Driver ot goods vehicle carrying passen- 
gers—Passengers allowed lo sit on top ot goods due 
to negligence of driver—Passengers falling down and 
run over by truck—Driver is liaole for offences under 

Cut 603 SCe e “ a 00(10 (18 0,1 S ‘ 3 ° 4 - A - ILR <W«S 

?• 279-Criminal negligence in driving loaded 
truck with worn out front tyre on down gradient, at 
excessive speed-Bursting of tyre - Truck going ou 

^afrstss?, d *5,^sji ( saj 

rTf. 2 J 9 T. R ? s \ or , ne 8ligent driving — Petition., 
driving heavily loaded bus up-hill along zig-zag‘25 
on wrong side at speed between 20 and 25 
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hour and colliding with car proceeding from opposite 
direction on right side — Offence — Petitioner held 
guilty of rash and negligent driving —Doctrine of 
contributory negligence does not apply to criminal 
liability. 26 Cut L T S6: 1961 (1) Cri L J 541 : AIR 
1961 Orissa 71 (72) (Prs 6, 7, 8). 

-S. 279—Motor driver backing car at night time 

—Duty to take care — Motor Vehicles Act (1939), 
S. 91—Rules under, R. 166 (Orissa Government). 


the brake, but he could not control the bus or stop it. 
It swerved to the right and then to the left and 
turned upside down and capsized. The road was 
clear and straight and there was no traffic on it. Two 
of the wheels had gone into a nala which was by the 
side of the road, before it capsized. Several of the 
passengers were injured, some seriously and one of 
them died as a result of the injuries. The driver was 
prosecuted and tried tor offences under Ss. 279, 338 
and 334-A. 


The appellant, a motor driver, in the town of Cut¬ 
tack at about 10 p. m. in the night while driving his 
car on the Buxi Ba^ar, parked it in fiont ot a petrol 
shop the parking beiog done not on the road, but on 
the side-land to the South o! the road. He then went 
to a shop and after purchasing some petrol there, 
while he was backing the car for the purpose of com¬ 
ing away, the rear wheel ran over the chest of an old 
beggar woman who was sleeping under the tree 
which stood there. When the beggar woman shrieked 
in pain he stopped the car, driving it forward, and 
came out. He and some other persons who gathered 
there gave some water to the woman who there¬ 
upon rose to a sitting posture. He took her in his car 
to the Hospital but the doctor on examination, found 
her to be dead, upon which he came with the dead 
body to the Police station and reported there the 
occurrence. 


Held, that he was guilty of the offences for which 
he was charged and liable to conviction therefor. 
4 Cal 764; 7 M H C R 119, Foil. ILR 31 Pat 716 • 
1953 Cri L J 518 : AIR 1953 Pat 56 (57, 5S) (Prs 5, 6> 
(DB). 

-Ss. 279, 114, 107 and 338—Principal offender or 

abettor—Driver of lorry carrying passengers allowing 
minor to drive lorry with full knowledge that minor 
did not know driving — Rash and negligent driving 
by minor resulting in grievous hurt—Driver sitting by 
the side of minor — Held the driver was liable as 
principal offender under S. 114—In fact he was the 
person driving through the instrumentality of the 
minor and therefore was liable to be punished for 
offences under Ss. 338 and 279. See Penal Code 
(1860), S. 114. 52 Cri LJ 930: AIR 1951 Punj 418 
(DB). 


It was a dark night and on account of the darkness, 
the backside was not reflected in the miiror fixed to 
the front part of the car and the mirror did not show 
whether there w*as nobody under the neighbouring 
tree. The driver was looking back to his right side 
while backing the car and sounded the horn twice 
or thrice. 

Held, that the driver had the peremptory duty of 
satisfying himself before backing that the ground to 
the rear was clear enough for backing so as not to 
cause any danger or undue inconvenience to any 
person. In the circumstances, it could not be held 
that the appellant took sufficient care in attempting 
the backing merely by sitting at the wheel, and look¬ 
ing from his nghtside backwards and blowing the 
horn, even though he might have had no reason to 
anticipate the presence ot a sleeping woman just 
behind the wheels of the car. It wa> negligence on 
the pait of the appellant not to have gone to the rear 
ot the car and satisfy himself before he started back¬ 
ing. The convictions under Ss. 30-1A and 279 must 
accordingly be maintained. 

Taking the extenuating circumstances into consi¬ 
deration a sentence by way of a fine of Rs. 100 was 
held adequate (*51) 17 Cut L T 359 (DB). 

-Ss. 279, 304-A and 338—Applicability—Culpable 

rashness and negligence-Meaning—Motor bus with 
defective brakes—Driving at high speed — Accident 
resulting in injury to passengers and death of one 
—Offence. 

Culpable rashness consists in acting with conscious¬ 
ness that mischievous and illegal consequences may 
follow, but with the hope that tney will not and often 
with the belief that the actor has taken sufficient pre¬ 
caution to prevent their happening. The imputability 
arises from acting despite the consciousaess. Culp¬ 
able negligence consists in acting without conscious¬ 
ness that illegal or mischievous effects will follow, 
but in circumstances which show that the actor has 
not exercised the caution incumbent on him and that 
if he had, he would have had the consciousness. The 
imputability arises from the neglect ot the civic duty 
ot circumspection. The driver of a motor bus with 
passengers in it drove the bus at a high speed, know¬ 
ing that the hand-brake was ineffective and the foot- 
brake defective and the rod and drag-link were loose. 
The driver, when signalled to stop the bus, applied 


-Ss. 279 and 304A — Travancore Penal Code* 

Ss. 277 and 304 — Bash or negligent driving—Culp¬ 
able rashness and negligence explained—Car procee¬ 
ding north aod south at 20 to 22 miles per hour— 
Driver first seeing pedestrian Sat distance of furlong 
—Horn sounded and S moving to eastern extremity of 
road — Car keeping to correct side close to eastern 
extremity leaving only 1 1/2 feet of road —When car 
10 feet away, S cutting across to western side-S run 
over and dying—Open lawn on road level on eastern 
side- Held case of pure accident—Driver not guilty 
of rash or negligent driving — Motor Vehicles Act 
(1939), S. 116. 


Culpable rashness is often explained as acting with 
the consciousness that dangerous consequences will 
follow, but with the hope that they will not follow 
and with the belief that the actor has taken sufficient 
precautions to prevent the happening of such conse¬ 
quences. Similarly, culpable negligence is acting 
without the consciousness that dangerous conse¬ 
quences will follow, but in circumstances which 
show that the actor has not exercised the caution 
that was incumbent on him. The imputability arises 
horn the neglect of the duty of circumspection. 

The negligence in such cases must be what is de¬ 
signated -gros>\ There must be such an amount or 
recklessness or negligence as to be something more 
than normal or ordinary. It must at once bring into- 
view the possibility of danger, the happening of soma 
citastrophe. It must be something more than a mere 
omission or neglect of duty : 1943 Tr L R 710, Rel. 


m. 

The car was proceeding at a speed of 20 to 22 miles 
per hour north to south on a straight road and S a 
pedestrian was coming in the opposite direction, 
rhere was not on the road at that time any other 
vehicle or pedestrian. The driver saw S first at a dis¬ 
tance of about one furlong and at the sound ot tne 
horn he moved to his right on the extreme eastern 
edge of the road. The car was keeping to the correct 
sice close to the eastern extremity of the road leaving 
only a space of about one and a half feet ot the roaa 
on 'the eastern side. The space on the eastern side 
was an open lawn on the same level as the roaa. 
When the car approached the man at a distance or 
about ten feet, he cut across to the western side oi 
the road and dashed against the head light and the> 
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bumper on the left side of the car and was run over 
by the car. He sustained injuries resulting in his 
death : 

Held, that the driver CDuld not have by any degree 
of [circumspection foreseen the contingency that $ 
would expose himself to danger by trying to cross 
the road in the sudden aod unexpected manner. It 
was a case of pure accident and the driver could not 
be said to have been rash or negligent in driving the 
car. 51 Cri L J 658 : 1950 T C L R 416 t AIR 1950 
TravCo 14(L6)(Pr 6 ) (DB). 

-Ss. 279, 304-A, 337 and 338 - Applicability - 

Bash or negligent driving causing death—Travancore 
Penal Code, Ss. 277, 304, 339 and 338. 

Accused driving a lorry along the centre of a 
straight rojd at a high speed in order to keep pace 
with a railway train running parallel to the road— 
Lorry loaded with several bags of paddy upon top 
of which were seated two persons — Three bullock- 
cars coming in opposite direction along the correct 
side of the road - First two carts passed without 
any danger — Third cart loaded with iron bars which 
protruded in front of cart suddenly turning to its 
right — Accused suddenly swerved towards the right 
to allow cart to pass with result that the lorry over¬ 
turned causing death of one person and grievous 
hurt to other sitting on top of the bags — Accused 
held was liable for the death and grievous hurt 
caused by his rash and negligent driving, at the 
time of accident. 1954 Cri L J 7 : AIR 1954 TravCo 
25 (26) (Pr 5) (DB). 


-S. 279—Procedure for trial of offence. 

An offence under S. 279 cannot be said to be an 
offence under the M. V. Act — If in such a case 
summons is issued under S. 130(1) ot the Motor 
Vehicles Act and accused is convicted on the plea of 
guilty, the summons being contrary to the provisions 
of S. 130 (1) is illegal and consequently the plea also 
becomes illegal. Therefore the conviction of the 
accused is to be set aside. See Motor Vehicles Act 
(1939), S. 130(1). (1958) 1 MLJ 243: 1958 Mad 
L J (Cri) 260 : 1958 Cri L J 775: AIR 1958 Mad 28G. 

-Ss. 279 and 337 — Expressions ‘same transaction' 

and ‘in the course of the same transaction'—Meauing 
of — Various independent acts if connected either 
subjectively or objectively and producing particular 
result from one transaction — Collision oi two motor 
vehicles — Joint trial for offences under Ss.279, 337 
and 426, Penal Code not illegal—Even if illegal, there 
being no prejudice caused to prosecution, retrial 
could njt be ordered. See Criminal P. C. (IS98), 
S. 239(d). 1962 (1) Cri L J 763 : AIR 1962 Raj 155 
(DB). 

3. Sections 279 and S. 338. 

-S. 279—Conviction for offences under Ss. 279 

and 333 — Proper sentence — Separate sentence lor 
each offence not invalid. 


-S. 279—Applicability—Hurt caused to animal — 

Offence. 

One of the ingredients of S. 279 is that it must en¬ 
danger human life or be likely to cause hurt or Injury 
to another person. The section will not apply if the 
accused hurts any animal like a mule. 1957 All L J 
123. 

2. Procedure. 

Ss. 279 and 280 — Accused once convicted under 
S. 304-A cannot be convicted under S. 279 for minor 
offences-Offences defined by Ss. 279, 280, 336, 337 
and 338 can be viewed as minor offences included 
within S. 304A. See Penal Code (I860). S. 304-A 
1965 (1) Cri L J 524 : AIR 1965 All 196. 

—Ss. 279 and 304-A—Collision of motor-vehicles— 
Trial of drivers for offences under Ss. 279 and 304. A, 
Penal Code, in one trial is bad-For it cannot be said 
that there is one transaction in which different 
offences have been committed. See Criminal P C 

ifl 8 fi 9 q 8 r S; 2 3 Cl> (d,< 1963 (2) Cri L J 519 U> : AIR 
1U03 Guj 275. 

-~-S. 279-Scope - Charge under read with S. 112, 
Motor Vehicle* Act - Legality and propriety of - 
(Motor Vehicles Act (1939), S. 112). 

Section 112 of the Motor Vehicles Act would apply 

K 0t °* UDder the Motor Veh icles Act 
but also for breach of provisions the punishment for 

S, ;;' 1 * »»<*« .ho,, provisions^ 

“* °Y he pBDai on the other hand is a self 

Codon « Pr ^ V,,l °u n ,ik ° any other se ction in that 
no mp P f 0n . b “ g the Mtent of Punishment. There is 
no meaning in connecting it or reading it with S 112 

M Vehicles Act - S * 1U of The Motor 

Vehicles Act cannot be read with S 279 nf th#* p i 

«•' SB I* iuLftg muP™. “ L1 


When two distinct offences aro committed sent- 

ences passed under both can not be said to be illegal. 

But the ^measure of punishment would be as laid 
down under S. 71. See Penal Code (45 of I 860 ) 
S. 71. 1961 Raj L W 404. ’* 

Ss. 279 and 338—Offences under — Not of same 
nature and character - Being distinct offences, 
separate convictions are valid. 

It may be that one of the ingredients constituting 
the offence under S. 338, i. e., the act of driving 
rashly and negligently constitutes an offence falling 
under S. 279 but it does not mean that both the 
offences under these sections are of the same nature 

" lh »« S. 338 is aggravated lo™ 
or S. 279 The offences under Ss. 279 and 338 are 
distinct offences and a person can be separately 

1 qSp e . d u th6S f ° ffenceSl AIR 1950 M B 141 

SSSttJUr 4 (l “ )lKBDTO4 ' 

4 . Gist of offence. 

^position 3 of oTfL 3 o^d«S Ur 3 e 37 0 L 0 l f f feDCe f ~ 

SS" under S ‘ 279 ~ (Criminal c. ami 

or^rsonal^ afety of others whS i ** 
negligently is 0r 

punishable under S 337 p fln M p n rU ^ ° e °^ 0nc ® 
.. r or ,h. 

The offences under Ss. 279 and 337, Penal r. ,* 
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S. 337, Pecal Code, will not prevent the prosecution 
from being continued under S. 279, Penal Code. The 
composition of the offence under S. 337, Penal Code, 
sanctioned by the Magistrate therefore does not 
result in the acquittal of the accused of the otfence 
under S. 279, Penal Code. Where the oifence which 
is the result of rash and negligent driving, may 
constitute independently an offence punishable under 
S. 279, Penal Code, that will not justify the view that 
the offence under S. 337, Penal Codecs an aggravat¬ 
ed form of oifence penalized bv S. 279, Penal:Code. 
61 Pom L R 1674 : ILR (I960) Bom 75 : 1960 Cri 
L J S14 : AIR 1960 Bom 269 (270) (Prs 2. 4) (DB). 

-S. 279— G’st of offence — Nature of rashness or 

negligence — Appeal from acquittal - High Court's 
power to review entire evidence — Criminal P. C. 
(1S98), S. 417. 

A person could be found guilty of an offence 
under S. 279, Penal Code, only if it is proved that the 
vehicle was driven rashly and negligently. Rashness 
or negligence must be what must be described as 
criminal rashness or criminal negligence. There 
must be something more than mere carelessness or an 
error of judgment. 

The High Court, no doubt, has the power to review 
the entire evidence on which the order of acquittal 
is founded and to reach its own conclusions, but in 
reaching its conclusions upon pure questions o fact, 
the High Court will always give proper weight and 
consideration to the presumption of innocence in 
favour of the accused and the right of the accused 
to the benefit of every reasonable doubt. (1961) 
M LJ(Cr) 325 (Ker). 

-Ss. 279 and 337 —‘Negligence'- What amounts to. 

Applicant was convicted under Ss. 279 and 337, 
Penal Code for rash and negligent driving when a 
bus was washed away on a ‘rapta.' Driver and two 
other passengers had ascertained the depth of water 
over the ‘rapta’ and were of opinion.that the bus 
could pass. It was washed away due to sudden gush 
of water. 

Held, that negligence has been defined to be the 
breach of a duty cau<ed by the omission to do some¬ 
thing which a reasonable man guided by those consi¬ 
derations which ordinarily regulate the conduct of 
human affairs would do or doing something which a 
prudent and reasonable man would not do. Neglig¬ 
ence in order to render a person criminally liable 
must be of such a degree as to endanger human life 
or to be likely to cause hurt or injury to any other 
person. The accident in the case was the result of 
circumstances which could not possibly have been 
anticipated by exercise of any amount of prudence 
or caution. (1960) MPLJ (Notes) <9. 

-S. 279 -Cist of c{fence — Rash and negligent act 

need not result in injury to life or limb— Bare 
negligence involving risk of injury is enough for a 
conviction under the se:tion. 1953 Cri L J 913: AIR 
1953 TravCo 173 (173) (Pr 5) (DB). 

5. Enhancement of sentence. 

_§ # 279—Driving a vehicle in a manner which is 

dangerous to public — Conviction for - Enhance¬ 
ment of punishment - Punishment enhanced- 
Accused to be disqualified from holding a driving 
lirAnre for a period of six months, bee Motor 
Vehicles Act (1939), S. 116. 1965 <2) Cri L J 84 : AIR 
1965 Cal 363 

_Ss 279 and 304-A-Death caused due to rash 

and negligent driving of a motor vehicle on public 
road-Criminal rashness and criminal negligence- 
Wbat amounts to — Conviction—Sentence yin ter- 
(erence by appellate court or by High Court in re Vi¬ 
sion-Criminal P. C. (1898), Ss. 32, 423 and 439. 


A person who is driving a motor vehicle should 
always keep it in a state of control sufficient to 
enable him to avoid dashing against any other vehicle 
or running into any passenger who may fail to step 
off the road and he is prima facie guilty of negligence 
if the vehicle leaves the road and dashes headlong 
and knocks against other user* of the road (Criminal 
rashne<s and criminal negligence explained. 3 All 
770 Rel. on.). 

The accused, a driver of a stage carriage vehicle 
was found guilty ’under S>. 279 and 304.A. I. P. C. 
and was sentenced to simple imprisonment for three 
months under S. 279, I. P. C. and to simple imprison, 
ment for six : months under S. 304 A I. P. C. the sen¬ 
tence to run concurrently. In appeal the conviction 
was confirmed but the sentence was reduced to a 
fine of Rs. 150 only. Toe facts established at the trial 
showed utter callousness on the part of the driver 
in having gone on the wrong side of the road losing 
control of the vehicle and running over a person who 
was sitting on the extreme end of the road and 
dashing against the cyclist who was coming on his 
proper side. 

Held that on the facts found by the trial Magis¬ 
trate the conviction and sentences passed under 
Ss. 279 and 304-A were quite correct and the appel¬ 
late court was not justified in reducing the sentences. 
AIR 1937 Bom 90 and AIR 1929 Cal 300 Ref. to. 

The question of sentences is a mater of discretion 
of the trial Judge and where the discretion has been 
properly exercised along accepted judicial lines an 
appellate court should not interfere with except for 
strong reason. 

It is true that the power of enhancing sentence 
should be exercised by the High'Court veiy rarely, 
but when it appears to the Court that the sentence 
imposed on the accused is grossly inadequate having 
regard to the gravity of the offence resulting in 
miscarriage of justice, it should not hesitite to impose 
as adequate sentence on the accused even though 
the effect of the order will be to send the accused 
back to jail. 1961 KLT 769. 

•-Ss. 279, 337,338 and 71—Offences under S. 279 

and Ss. 337 and 33S are distinct-Conviction and 
sentences—A person therefore convicted of offences 
under S. 337 or S. 338 can also be convicted under 
S. 279-If however the two offences are committed in 
the same transaction S. 71 will govern assessment 
of punishment—.Madh. B.L.R. 1952 Cr. 302; Madh. B. 
L. J. 1952 H.C. R. 459. Overruled-(CriminaI P. C. 
(1898), S. 233). Madh B L R 1956 Cr > 36: 1956 
Madh BLJ 70: 1956 Cr L J 624 : I L R (I9a6) 
Madh B 208: AIR 1956 Madh B 141 (144) 
(Pr 16) (FB). 

SECTION 282 

-S. 282-Murder trial-Out of eight eye-witnesses 

named in F. I. R. only three were examined in com¬ 
mitting Magistrate’s Court — Mere fact that these 
witnesses did not give evidence helpful to prosecu¬ 
tion is no ground for not examining the rest—I rose- 
cution examining different set of eye-witnesses at 
trial whos9 evidence was not trustworthy Motive 
for crime not established—Held on a consideration 
of entire evidence that evidence adduced was not 
of such a character as could be relied upon for con¬ 
viction—In any case accused was entitled to benebt 
of doubt - See Criminal P. C. (1898), S. 296. AIR 
1955 NUC (All) 1326 (DB). 

_S. 282 — Negligent conveying in over loaded 

vessel—Liability ot owner-Owner living oearbv-and 
daily taking proceeds from over loading Owner 

held guilty. . .. , 

Where the owner of the boats, which cirr.edterri- 
fic overloads, thus endangering the safety of the 
passengers, lived near the starting place of the boats 
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and leaving everything to his tindals, only took the 
daily proceeds from such overloading : 

Held that even though there was no proof that he 
actually knew about the overloading, he was guilty 
of the offence under S. 282, Penal Code, a> ins 
negligence was directly responsible for the over¬ 
loading of his boats. If he had exercised due care 
and caution, as he lived nearby, the overloading 
would have never happened; the tact that the tindal, 
a man of straw, had not been prosecuted for the 
offences was irrelevant as the owner was a man of 
substance and was also liable. (The sentence, how¬ 
ever, was reduced as there was no direct]knowledge 
and it was his first offence). AIR 1949 All 11. Disting. 
(1949) 2 M*d L] 773 : 1950 Mad VV N 37 : 1950 
All VV R iSup) 11 : 1950 All Cri Cas 2S : 51 Cri L I 
729: 1950 Mad VV N (Cri) 17 : AIR 1950 Mad 300 
(300, 301) (Prs 3, 4,5). 

SECTION 283 

-S. 283 — Applicability — Mere standing on road 

whether offence — (Interpretation of Statutes— 
Punctuations—Act—Meaning ot). 

So far as the Acts of the Indian Legislature and 
the Constitution of India are concerned, it has been 
held that in India, the punctuation in the statutes 
should not be ignored. The Court cannot therefore 
ignore the comma after the words ‘by doing any act’ 
in S. 233. The-words 'or by omitting to take order 
with any property in his possession or under his 
charge* are disjunctive and not conjunctive to ‘by 
doing any act*. 


SECTION 290 

-S. 290 and S. 263-Non-payment of Panchayat 

taxes-Does not amount to ‘puoli: nuisance* unuer 
S. 268—Conviction of accused under S. 290 is illegal. 
1964 (1) Cr L J 24 (1): AlR 1964 16 (17) (Prs 2. 3). 

-S. 290 — Applicability — Notice under S. 100. 

U. P. Panchayat Raj Act, 1947-Prosecution under. 

Where the notice is given by the Gion Sabha 
under S. 100 of the Panchayat Raj Act the Sabha 
can take action for the prosecution of the accused 
before a Magistrate—The Panchayat Adalat cannot 
trv the accused under S. 290 Penal Code — See U. P. 
Panchayat Raj Act (1947), S. 52. AIR 1955 NUC 
(All) 1725. 

-S. 290—Allegation that public servants disregar¬ 
ded their duties cast on them for the safety of. the 
populace — Prosecution — Sanction under S. 197 Cr. 
P. C., held necessary inasmuch as the illegal omis¬ 
sions of the public servants must necessarily arise 
out of the official duty they were performing—See 
Crimioal P. C. (1*98), S. 197. 1962 (2) Cr L J 320 : 
AIR 1962 Born 198 (DB). 

-Ss. 290, 268—Public nuisance—Clandestine pro¬ 
stitution. 

If prostitution is carried on in clandestine or hidden 
manner, there can be no public nuisance although 
persons who came to know of the immoralities com¬ 
mitted in the house may feel their moral sense estran¬ 
ged. Before any finding can be arrived at that a 
public nuisance has been committed the elements 
contained in S. 208 must be estaalished. 51 Cri L J 
1241: AIR 1950 Cal 330. 


As it was the intention of the Legislature to restrict 
the omission only to any property in the possession 
or under the charge of the accused, the expression 
‘or by omitting to take order with any property in 
his possession or under his charge* had to be added. 
The word ‘act* under S. 2S3 cannot be read in such 
a wide sense that mere standing on the road without 
anything more is such an act as is punishable under 
S. 283. I L R (1956) 6 Raj 539 : 1956 Raj L W 492 : 
1957 Cr L J 391: AIR 1957 Raj 64 (65) (Prs 10, 11) 
DB). 

SECTION 285 

*, S- 285—Negligent omission to take proper 
order with fire and combustible matter—Factory- 
ma , na ?® r » | n breach of liceoce condition; keeping 
naked hre in proximity of stores of turpentine and 
varmsh-Act always matter of ‘probable danger* to 
numan life, viz., factory, workers, and not simply a 
possible danger on ground that no fire broke out 
earner—Fire causing death of seven workers-Held, 
maximum punishment of six months* rigorous impri- 


« “ U «ciu v. ui mdiiarasnrra. 

® 2 m SCR 622: 1965 S C D 1056 : 1965 All Cri 
5/5* 11 C W R 718 : 1965 M P L J 561: 

So. TqwaI^S 85 Mah L J 497:1965 < 2) Cri L J 

Ufll's, (B B, \Zf. 1H 01 527 ' AlB 1905 S C 1610 

SECTION 289 

<^Mimd~ ApP ' iCability ~ Failure t0 guard <Janger - 

dilim °T.l r was ? ,eacl y aware of the vicious 
if 1 i, “*e animal vis-a-vis human beings and 
suffifW e «l 8eD ? y 0r knowingly omitted to take 
EH* ??. re t0 8 u ,ard it against probable danger 
he f« °5 ProbaM® danger of grievous hurt, 

per on a nl 8 „ UDder , S -- 289 lf ‘be animal attacks a 
(Nag) 5619. “ iD,UI,es tohim - AIR 1955 NUC 


-Ss. 290 and 95—Scope—Merely interrupting at a 

public meeting will not amount to an offence—Com¬ 
plaint or charge sheet by police disclosing no offence 
—Interference by High Court is called for—Crimiual 
P. C. (1898), S. 561-A 

Merely interrupting at a public meeting without 
anything more would not amount to an offence under 
S. 290 of the Penal Code. Section 95 of the Penal 
Code would be a complete answer to such a charge. 
In cases where the allegations in a complaint would 
at the most amount to some technical offence the 
matter would be covered oy S. 95 barring cogn'zance 
by Courts in view of its triviality. AIR 1932 Bom 193 
and AIR 1954 Cal 299, Rel. on.- 

Ordinarily the High Court does not interfere at the 
interlocutory stage of criminal proceedings in a Sub¬ 
ordinate Court. But if in a particular case the com¬ 
plaint or the police charge sheet discloses no offence 
and where even on the admitted facts there is no case 
against the accused and there is no chance of the case 
ending in a conviction and the High Court is clearly 
of opinion that a further prolongation of the prosecu¬ 
tion would amount to harassment of the process of 
the Court, it is the duly of the High Court to inter¬ 
fere under S. 06 L-A of the C.iminal P. C„ and put an 
end to this abuse by directing the quashing of the 
prosecution AIR 1980 Ker 263, Foil. tl962, Mad L I 

(§?u“ UflSS 1 J 96 ' 1901 KCILT 110 • 

—S. 290-Person charged under S. 160-Doubtful 
p r ,?lQO^ e c^ lc, , e i^" der S - 290 - Se e Criminal 
M»d 5I3 98 ' S ‘ 23? ' 1959 Ct ‘ L i 1440 * A 1 R 1959 

- Q “" r ' ,li " s io 

Quarrelling in public street in village is not likely 
n rt f^°.n“? 0y « nce t0 and as such would 

1937 *2n?n°IT® Ua mro\ 290 ' Penal Cede- AIR 

193/ Mad 130, Rel. on. 1959 Mad L J (Cri) 346 , 72 
Mad L VV 444 i 1959 Mad VV N 366 i 1959 Cri I I 
1440 i AIR 1959 Mad 513 (513) (Pt A) (Pe l) 
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— S. 290—Applicability—Encroachment must con¬ 
stitute public nuisance for there may be encroach¬ 
ment which may fall short of public nuisance—Bona 
fHe dispute between accused and the Board about 
alleged encroachment — Proper forum is Civil Court 
and the criminal prosecution of the accused was mis¬ 
conceived. AIR 1955 N U C (Orissa) 583. 

-S. 290 — Trade or business — Factory operating 

for long time—If can become public nuisance. 

Although a person is at liberty to carry on any 
trade or business on the property belonging to him, 
he has no right to do so if such trade or business 
deprives another of the reisonable and comfortable 
use of his property. Even a lawful trade would 
become a nuisance if it interferes with the comfort 
and enjoyment of the neighbours, gives offence to 
their senses or obstructs the reasonable use of pro¬ 
perty. 

The question whether a particular trade or business 
is or is not a nuisance can be determined only after 
taking into consideration a number of circumstances 
such as the place where it is located or carried on, 
the number of people whose rights are prejudicially 
affected thereby and the extent of the injury, dis¬ 
comfort and annoyance caused to normal human 
beings. 

The mere fact that the factory was allowed to 
operate for several years without any objection having 
been raised by the neighbours would not render the 
accused immune from punishment if it is found that 
its existence constitutes a nuisance to the people of 
the neighbourhood. No prescriptive right can be 
acquired to maintain and no length of time can lega¬ 
lise a public nuisance. I L R (1956) Punj 1072 : 1958 
Cri L J 91 : AIR 1958 Punj 11 (12) (Prs 4, 5). 

-S. 290—Accused using vulgar language against 

some one in public place thereby causing annoyance to 
public — Such conduct amounts to public nuisance. 
1953 Cri L J 288; : 1952 Ker L T 487 1 AIR 1953 Trav- 
Co 43 (44) (Pt A) (Pr 2). 

SECTION 292 

SYNOPSIS 

(Penal Code (i860), S. 292.) 

1. Scope. 

2. Validity. 

3. Whether repealed. 

4. Test of obscenity. 

5. Mens rea—Necessity and proof. 

6. Obscene in part—Obscene as a whole. 

7. Publication. 

8. Obscene matter—Defence. 

9. Sentence. 

10. Interference in revision. 

1. Scope. 

• —S. 292-Whether a book is obscene depends 
on interpretation of S. 292 and not on expert evi¬ 
dence—Evidence Act (1872), S. 45. 

In a prosecution under S. 292, the question whe¬ 
ther the book is obscene or not does not altogether 
depend on oral evidence of a writer and art critic 
because the offending novel and the portions which 
are the subject of the charge must be judged of by 
the Court, in the light of S. 292, and the provisions 
of the Constitution. This raises two broad and inde¬ 
pendent issues of law—the validity of S. 292 and the 
proper interpretation of the section and its applica¬ 
tion to the offending novel. Ranjit D. Udeshi v. State 
of Maharashtra, 1905 (2) Cri L J 81 (1965) 1 SCWR 
778 : 07 Bom L R 500 i (1965) 1 S C R 65 : AIR 1965 
S C 881 (884) (Pt A) (Pr 3). 


-S. 292, Exception—Scope of Exception — Effect 

of amendment of 1925—Scope is not widened. 

Section 292 of the Penal Code, as it originally stood 
in 1801, made it an offence to sell, distribute, import 
or print for sale or hire, or wilfully to exhibit acy 
obscene book, pamphlet, paper, etc. A representation 
in a temple or on a car used for conveying of an idol 
was however, exempted from the operation of the 
section. In 1925, in implementation of the Interna¬ 
tional Convention for Suppression of Traffic in 
obscene literature, the scope of the section was 
widened and the exception was also slightly en¬ 
larged The exception now applies to any such matter 
connected with religion. However, the scope ot the 
exception has not been widened so as to make it ap¬ 
plicable to object of art and literature. 64 Bom LR 
356 j 1902 Nag L J 408 : 1962 (2) Cri L J 741: I L R 
(J 962) Bom 53S : AIR 1962 Bom 268 (269) (Pt C) 
(Pr 3) (DB). 

-S. 292—Trial under — Change in society to be 

considered. 

In deciding whether a publication absorbed with 
sex relationship-of men aud women and purporting 
to describe the contemporary life, is an obscene libel, 
it is necessary to take into account the change brought 
out in the society. I L R (1959) 1 Cal 678. 

-S. 292 — Scope — (Press (Objectionable Matter) 

Act (1951). S. ll)-Effect of. 

Prosecution under section does not amount to eva¬ 
sion of S. 11, Press Objectionable Matter Act of 1951 
—That Act does not repeal any provision of Penal 
Code and is not a bar to prosecution under the 
section. (1953) 1 Mad L J 144 : 1953 Mad W N (Cri) 
9:1953 Mad W N 17 :1953 Cri L J 763 :66 Mad L W 
51: AIR 1953 Mad 418 (418) (Pt B) (Pr 6). 

2. Validity. 

•-S. 292 — Section is not invalid in view of Art* 

19 (2) of Constitution. 

Article 19 guarantees complete freedom of speech 
and expression but it also makes an exception in 
favour of existing laws which impose- retrictions on 
the -exercise of the right in the interests of public 
decency or morality. The cherished rights of freedom 
of speech or expression is meant for the expression 
of free opinions to change political or social condi¬ 
tions or for the advancement of human knowledge. 
This freedom is subject to reasonable restrictions 
which may be thought necessary in the interest of 
the general public and one such is the interest of 
public decency and morality. Section 292. Penal 
Code manifestly embodies such a restriction because 
the law against obscenity of course, correctly under¬ 
stood and applied, seeks no more than to promote 
public decency and morality. Section 292 does not 
go beyond obscenity which falls directly within the 
words 'public decency and morality* of the second 
clause of the Article. 

Condemnation of obscenity depends as much upon 
the modes of the people as upon the individual. It is 
always question of degree or as the lawyers are 
accustomed to say of where the line is to be drawn* 
It is however clear that obscenity by itself has 
extremely poor value in the propagation of ideas, 
opinions and informations of public interest or pront. 
When there is propagation of ideas opinions ana 
information of public interest or profit the approach 
to the problem may become different because then 
the interest of society may tilt the scales in favour or 
tree speech and expression. It is thus that books on 
medical science with intimate illustrations and 
photograp though in a sense immodest are not con¬ 
sidered to be obscene but the same illustrations and 
photographs- collected in book lorm without the 
medical text would certainly be considered to oe 
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obscene. Section 292, Penal Code deals with obs- 
cenity in this sense and cinnot thus be said to be 
invalid in view of the second clause of Art. 19. Raujit 
n Ud-shi v. State of Maharashtra, 1965 (2) Cri L I 
8 ■ (1965) l S C W R 778 : 67 Bom L R 50S : (l96o) 
1 S C R 65: A I R 1933 S C SSI (SS3) (Pt B) (Prs 7 

*° ^ 3. Whelherjrepealed. 


-S. 292—S. 292is not impliedly repealed by Press 

(Objectionable Matter) Act. 1951—(General Clauses 
Act (1897). S. 26) — (Press (Objectionable Matter) 
Act (1951)) —(Constitution of India, Art. 254) — 
Interpretation-of Statutes—Repeal—Implied repeal— 
Repugnancy. 

The Press (Objectionable Matter) Act (1951) does 
not provide for punishment for printing and publish¬ 
ing obscene matter but provides only against the 
repetition of such publications. It is preventive in 
nature regarding objectionable matters and not penal. 
On the other hand under S. 292. Penal Code, once a 
a person is found to have been concerned with the 
publication of obscene matter, the Court must convict 
and punish him. A person found guilty under S. 292, 
Penal Code, is considered as an offender and is guilty 
of having committed an offence. Moreover it cannot 
be said that the ingredients of the offence laid 
down in S. 292, Penal Code, have been repeated 
in the 1951 Act or that that 1951 Act qua this provi¬ 
sion of Indian Penal Code covers the same ground. 
Taking the two Acts together it cannot be said that 
S. 292, Penal Code, cannot be re*d together with 
the 1951 Act, The provisions of S. 292, Penal Code, 
are not inconsistent with the provisions of the 1951 
Act and therefore it cannot be said that S. 292, Penal 
Code, is repealed by implication by the Press (Objec¬ 
tionable Matter) Act (1951) so far as it is applicable 
to the keepers of the press and publishers of offend¬ 
ing articles. ILR (1986) Puoi 104 : 1956 Cr L J 415 : 
58 Pun j L R 795: AIR 1956 Pun j 85 (87) (Pt B) (Prs 7 
to 10, 12) (DB). 


advaoced years, thoughts of a most impure and 
libidinous character. 

The Court must apply itself to consider each work 
at a time. An overall view of the obscene matter m 
the setting of the whole work would, or cour^. be 
necessary but the obscene matter must be considered 
bv itself and separately to find out whether it is so 
gross and its obscenity so decided that it is likely to 
deo<*ave and corrupt those whose minds are open to 
influences of this sort and into whose hands the 
book is likely to fall. In this connection the interests 
of our contemporary society and particularly the 
influence of the book etc., on it must not be over¬ 
looked. A number of considerations may here enter. 
Emulation by our writers of an obscene book under 
the aegis of the Court's determination is likely to 
pervert our entire literature because obscenity pays 
and :true art finds little popular support. Where 
obscenity and art are mixed, art must be so prepon¬ 
derating as to throw the obscenity into a shadow or 
the obscenitv so trivial and insignificant that it can 
have no effect and may be overlooked. In other 
words, treating with sex in a manner offensive to 
public decency and morality (and these are the words 
of our fundamental law) judged of by our national 
standards and considered -likely to pander to lasci¬ 
vious, prurient or sexually precocious minds must 
determine the result. A balaace should be main¬ 
tained between freedom of speech and expression and 
public decency and morality but when the latter is 
substantially transgressed the former must give way. 
The test to adopt in our country is that obscenity 
without a preponderating social purpose or profit 
cannot have the constitutional protection of free 
speech and expression and obscenity is treating with 
sex in a manner appealing to the carnal side of 
human nature, or having that tendency. Such a 
treating with sex is offensive to modesty and decency 
but .the ‘.extent of such appeal in a particular book, 
etc., are matters for consideration in each individual 
case. 


4. Test of obscenity. 

• —S. 292 — Test of fobscenity — It must square 
with freedom of speech and expression guaranteed 
by Constitution — Test laid down — Constitution ol 
India, Art. 19 (1) (a) and (5). 

The Penal Code does not define the word ‘obscene 
end this delicate task of how to distinguish betweec 
that which is artistic and that which is obscene has 
to be performed by Courts and in the last resort by 
the Supreme Court. The test must obviously be of a 
general character but it must admit of a just applica- 
tion from case to case by indicating a line of demarca¬ 
tion not necessarily sharp but sufficiently distinct tc 
distinguish between that which is obscene and thai 
which is not. None has so far attempted a definition 
of obscenity because the meaning can be laid ban 
without attempting a definition by describing wha! 
must be looked for. It may, however, be said at onci 
that treating with sex and nudity in art and literaturi 
cannot be regarded as evidence of obscenity withou 

i* D Y )re * Jb 0 tost of obscenity must squan 
with the freedom of speech and expression guarantee 
under our Constitution. This invites the Court t< 
reach a decision on a constitutional issue of a mos 
far-reaching character and it must beware that it mai 
not lean too far away from the guaranteed freedom 

Th 0 ,‘est of obscenity, as laid down in Hicklin’ 

^thii 18 wl 3 ,h B t u 60 t i a S d formerl > r applied in Indii 
is this . Whether the tendency of the matter chargee 

as obscenity is to deprave and corrupt those whose 
“ te to such Immoral influences and Int< 
whose hands a publication of this sort may fall. It t 

ffvou„ e « al f n U would suggest to thVSlnio, 

tae young of either sex, or even to persons of mor< 


Applying this test, to the book in question (Lady 
Chatterley’s Lover) their Lordships held that in treat¬ 
ing with sex the impugned portions viewed separately 
and also in the setting of the whole book passed the 
permissible limits judged of from our community 
standards and as there was no social gain to the 
public which could be said to preponderate the book 
must be held to satisfy the test of obscenity indicated 
above. AIR 1962 Bom 268 Affirmed. Ranjit D. Udeshi 
v. State of Maharashtra. 1965 (2) Cri L J 8 : (1965) 
1 S C WR 778 * 67 Bom L R 506: (1965) 1 S C R 65 : 
AIR 1965 S C 881 (887, 888,889,891)(Pt E) (Prs 14 f 
16, 19 to 22, 29). 


-S. 292—Obscene matter—What is. 

The word ‘obscene 1 is not defined in the Penal 
Code ; bit it may be taken as meaning offensive to 
chastity or modesty, expressing or personating to the 
mind or view something that delicacy, purity and 
decency forbid to be expressed. The test of obscenity 
is this, whether the tendency of the matter charged 
ag obscenity is to deprave and corrupt those whose 
minds are open to such immoral influences and into 
whose hands a publication of this sort may fall; and 
in determining whether or not such a book is obscene 
regard must be had to that book alone ; other books 
not the subject of charges may not be referred to. 
A picture of a woman in the nude is not perse 
obscene. For the purpose of deciding whether a 
picture is obscene or not one has to consider to a 
great extent the surrounding circumstances, the pose, 
the posture, the suggestive element in the picture, 
and the person or persons in whose hands it is likely 


... _ _ •. i J _ ^ was not a medical one, 

Neither was it sold to registered subscribers nor had 
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its circulation or sale been restricted to members of 
the medical and legal professions and to students of 
Psychology and Sociology. The book was written, 
printed and published and brought into circulation 
tor prurient tastes. The probable elfect of the publi¬ 
cation was to prejudice public morals and decency. 
It was intended for those who had ardent sex appeal 
in them and it was for the delectation of the married 
and the unmarried for the gratification of their 
normal and abnormal sex appetites and it described 
varieties of sexual intercourse in a manner which to 
say the least was obscene. 

Held, that if the probable elfect of the publication 
was to prejudice public morals and decency, the 
accused must be taken to have intended the natural 
consequences of his acts. It was no justification that 
the matter published was by an eminent writer or 
was composed ic a style not easily understood by all. 
The matter constituted ob 3 cene matter contemplated 
under S. 292. 1958 All L J 57S : 1958 All VV R (H C) 
680: 1958 All Cri R 458 (2): 1959 Cri L J 9 : A I R 
1959 All 49 (52, 53) (Prs 17, 21) (DB). 

-S. 292—Obscene literature—Test — That there is 

gulf between legalism and literature on decency, is 
no ground for judging publication iu question on 
different standard than strictly legal one. A I R 1955 
NUC (All) 3567. 

-S. 292 (a) - Obscene book — Test of obscenity— 

Book to be judged by present day standards of 
morality — Effect of book on mind ot average person 
and adolescents — Court has to see whether book 
tends to deprave public morality. 

Section 292 of the Peoal Code does not define the 
word “obscene”. On a review of the cases decided, 
the test of obscenity will be as to whether or not 
looking to the present day standards of morals and 
thoughts, the tendency of the book alleged to be 
obscene would be to deprave public morality. (1868) 
3 Q B 360 and (1954) 2 Q B 16 and 3 All 837 and 20 
Bom 193 and 15 Bom L R 307 and A I R 1956 Bom 
32, Rel. on. 

While judging the character of a publication, the 
Court must consider the effect that it would produce 
on the mind of an average person in whose hand the 
book is likely to fall. While so judging, neither a 
man of wide culture or superb character nor a person 
ot depraved mentality only should be taken as a 
reader of such publication. The standard of readers 
is neither one of exceptional susceptibility nor one 
without any susceptibility whatsoever. A I R 1952 
Cal 214, Rel. on. 

The Court must also consider the effect on the 
mind of young and unwary persons or those of 
impressionable age. (1872) 7 C P 261 (266) and (1954) 
2 All E R 683 and 39 Cal 377 and A I R 1952 Cal 214 
and A I R 1961 Cal 177, Rel. on. 

Held, that taking into consideration several passages 
occurring in the novel “Lady Chatterley's Lover” by 
D. II. Lawrence and taking also an overall view of 
the case the novel should be held to be obscene 
within the meaning of S. 292, Penal Code. 1962 (g) 
CriLJ 741: I LR (1962) Bom 538:64 Bom L« 
356 : 1962 Nag L J 406 i A I R 1962 Bom 268 (270, 
271, 273, 274) (Pt A) (Pis 5, 9, 10. 15, 20) (DB). 

-S. 292—Obscene matter—Test for determination 

—Effect produced on ordinary member of society is 
to be considered. 

The true test of obscenity is whether the tendency 
of the matter charged as obscene is to deprave and 
corrupt those whose minds aie open to immoral 
influences and into whose hands a publication of 
such sort might fall. The eflect produced by the 
publication on the ordinary member of the society 
has to be ascertained. (166b) 3 Q B 360 aui (1954) 2 


AUER 683 and A 1 R 1952 Cal 214 and (1872) 7 C P 
261 and A 1 R 1940 Cal 290, Rel. on. 19bl (1 > Cri 
LI 371 : I L R (1960) 1 Cai 567 i A 1 R 1961 Cal 
177 (17S, 179) (Pt B) (Prs 7, 8) (DB). 

-S. 292-Obscene book — Test — A book may be 

obscene although it contains but a single obscene 
passage. 3 All 837, Rel. on. 1961 (1) Cri L J 371 • 
I L R (1960) 1 Cal 867 : A I R 1961 Cal 177 (179V 
(Pt C) (Pr 11) (DB). '■ > 

-S. 292 — Obscene matter — What constitutes— 

Held, that the three books, ‘The Dark Urge’, ‘The 
Shame of Mary Quinn* and ‘Find Me in Fire* were 
meant to pander to the prurient taste of the public 
and appeal to their baser instincts. They were 
'obscene* within the meaning of S. 292. 1961 (1) Cri 
L J 371 : I L R (1960) 1 Cal 867 i AIR 19G1 Cal 177 
(180) (Pt E) (Pr 13) (DB). 

—8. 292 — Prosecution under for publication of 
collection of stories alleged to be obscene — Such 
stories taken from past periodicals — Stories not 
objected to when appeared in periodicals—Collection, 
held still objectionable because a stray passage ora 
stray story occasionally thrown into a magazine 
might escape the attention of persons who read them, 
but to collect such stories together and publish them, 
in hook form is certainly bound to excite a particular 
feeling in the minds of the readers. ILR 39 Cal 377, 
Rel. on. I LR (1959) 1 Cal 678. 


S. 292 — 'Obscene* — Test of — Sexual urge not 
necessary. 

It may be quite true that to a person past his- 
seventies there would be no sexual urge on reading 
the passages of the book in question, but that will 
not be the correct test to determine the question of 
obscenity which has been accepted to be one that is 
detrimental to public morals and calculated to pro¬ 
duce a pernicious effect in depraving and debanebing 
the minds of persons into whose hands it may come. 
If the story would suggest to the minds of the young 
of either sex thoughts of most impure and libidinous 
character it is obscene though the ulterior object of 
the writer might have been innocent or even laud¬ 
able. ILR (1959) 1 Cal 678. 


-—S. 292-Obscene literature—Test of obscenity — 
Sex magazine containing articles dealing with ancient 
Indian architecture as exhibited on walls of old 
Hiudu temples — Indecent items selected. 

The word “obscene” has not been defined in the 
Penal Code. The tests to be applied for determining 
whether a particular object is obscene or not would 
depend on various circumstances. The idea as to 
what is to be deemed to be obscene has varied from 
age to age, from region to region, dependent upon 
particular social conditions. There cannot be an 
immutable standard of moral values. 

The Courts have, more often, restricted the use of 
the term obscenity to sexual immorality only. Such 
matters as would tend to stir in persons, into whose 
hands such matter is ordinarily expected to reach, 
sex impulse which leads to sexually impure and lust¬ 
ful thoughts, are declared as obscene, attracting the 
jurisdicsion of the Court to ban out such publications. 
The true test is not to find out what depraves the 
morals in any way whatsoever, but what leads to 
deprave only in one way, viz., by exciting sensual 
desires ard lascivious thoughts. The effect produced 
on an ordinary member of the society or a particular 
class or readers for which a particular publication 
may be meant has to be ascertained. It is neither 
men of wide culture or rare character nor persons 
ot depraved mentality who should be thought of as 
being the readers of such literature. The standard of 
readers is neither one of exceptional sensibility nor 
one without any sensibility whatsoever. (1868) 3 Q D 
360, Rel. on. 
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Scientific treatises and journals are not to be tested 
in the same way as books and papers which are pub¬ 
lished for being read by the common and ordinary 
man and woman. 

The form and method of expression together with 
the occasion and surrounding circumstances play an 
important part for determining whether a particular 
matter is obscene or cot. 

A sex magazine, meant to educate the ordinary 
members of the public in science of sexology, con¬ 
tained articles dealing with ancient Indian architec¬ 
ture as exhibited on the walls of old Hindu Temples. 
With the exception of a few sentences the entire 
article was devoted to descriptions of and made refe¬ 
rence to statutory representations of co habiting 
couples found on the walls of certaic specified tem¬ 
ples. The particular items selected for the article 
were not really the best from the artistic point ot view 
but those which were indecent and more aphrodisiac. 
Both the text and the pictures selected were with 
that airu alone and the articles could not in any view 
be considered to be one in which art was explained 
for the sake of art. Detailed descriptions of the 
scenes of the story which even the writer would not 
express in language were made explicit by the picto¬ 
rial representation. 

Part of the magazine was also devoted to correspon¬ 
dence from readers and the reply by the Editorial 
Board of the paper. Questions published in some 
cases had nothing of a scientific bearing. Those could 
only be characterised to be a clear article for adver¬ 
tising the capacity of the paper to rouse the immoial 
sex urge or in some cases even unnatural offences. 


Held, that the manner in which the pictures ha 
oeen selected and the various descriptions were give 
had only one effect. Its sole object was to exploit th 
base instinct in human nature, and the passages an 
the pictures came within the purview of S. 292. 195 

uoXiV h 1 , 214 < 215 ' 2101 lP ” 3 ' ‘ 

S. 292—‘Obscene’ book—Tests. 

_-[L J*, 8 S»«H 0 n of fact in each case, whether 
particular book falls within the meaning of 'obscem 
coming within the mischief of S. 292. The test c 

r^ Cen !i y is if 1 ' 51 whether the tendency of the matte 
arged as obscenity is to deprave and corruot thos 

I 0 ; ™ a [ e open to such immoral influence: 
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1958 Mad W N 52 : (1958) 1 Mad L J 8 : 195S All 
Cri R 71 : 1958 Mad L J (Cri) 27: 71 Mad L \V 111: 
1958 All W R (Supp) 27 (1): 1958 Cri L J 647 (1): 
AIR 1958 Mad 210 (210) (Pr 1). 

-S. 292—Obscene publication—Test. 

The test of obscenity is, whether the tendency of 
the matter charged as obscene is to deprave and 
corrupt those whose minds are open to immoral 
influences and in whose hands a publication of this 
sort may fall. The publication must be regarded as 
obscene if it is calculated to produce a pernicious 
effect in depraving and debauching the minds of the 
persons into whose hands it might come. (1S0S) 3 
Q B 360, Rel. on. 

Works of art are never considered as obscene. 

It is the effect of the publication on the mind of an 
ordinary young person that has to be considered in 
deciding whether it is obscene or not. A I R 1952 Cal 
214, Rel. on. 

Whether the book is obscene is a matter in which 
the Court is entitled to rely on its own judgment as 
well as the evidence of witnesses in support of this 
finding of fact. A I R 1932 Cal 651, Rel. on. 


Where a man publishes a work manifestly obscene 
he must be taken to have intended the inevitable 
consequences. The object which the writer has view 
is immaterial. If the publication is an obsceLe pub¬ 
lication it would be no defence to say that the law 
was broken for some wholesome and salutary purpose. 


Held, on a consideration of the publication ‘Kama 
Kala as a whole that it was obscene within the mean, 
ingof S. 292, Penal Code. 1954 Cri L J 1622:34 

(1954) Mys 229 :AIR 1954 My* 
164 (165, 166) (Pt A) (Prs 4, 6, 8, 9) (DB). 


S. 292— Obscene, meaning of — Determination 
ot obscenity — Non-prosecution of publishers of 
similar books—Effect. 

The word ••obscene” in the section should be inter- 
preted to have its dictionary meaning. 

Whether a particular book is obscene is a question 
ot tact. 


Non-prosecution of publishers of similar books 
cannot mean that the book which is an obscene one 
does not fall within the scope of S. 292, Penal Code 
2 9 * 3 > 1 Mad L J 144 : 1953 Mad W N (Cri) 9 :1953 
Mad W N 17 : 19o3 Cri L J 763 : 66 Mad L W 51 • 
A I R 1953 Mad 418 (418) (Pt A) (Prs 4, 7 S). ' 

mT <p " ss (obitc,i °°* bi ‘ 

The word ‘obscene’ has not been defined :in the 
Indian Penal Code and the determination of this ques? 
tion depends on-various circumstances. The idea as 
to what is to be deemed to be obscene vaiie' from 
age o age, from region to region and even from pe™ 

ma, . ter ot fact 811 be dene 
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any obscene object knows that it is obscene before 
he^can be adjudged guilty. The 6rt sub-section of 
o. 2 2 does not make knowledge of obscenity an 
ingredient of the offence. The prosecution need not 
prove something which the law does not burden it 
with. Something much less than actual knowledge 
must therefore suffice. Courts can only interpret the 
iaw as they find it and if any exception is to be made 
it is for Parliament to enact a law. The difficulty of 
obtaining legal evidence of the offender’s knowledge 
of the obscenity of the book etc. has made the 
liability strict. Under our law absence of such 
knowledge, may be taken in mitigation but it does 
not take the case out of the sub-section. Ranjit D. 
Udeshi v. State of Maharashtra. 1965 (2) Cri L J 8 : 
(1965) 1 S C VV R 778 : 67 Bom L R 506• (1965) 1 
S C B 65 : AIR 1965 S C 881 (886) (Pt C) (Pr 10). 

•-S. 292 — Sale of obscene book — Mens rea — 

Proof—Need not be proved by positive evidence. 

In S. 292, in the matter of the second part of the 
guilty act (Actus reus), namely, the selling or keep¬ 
ing for sale of an object which is found to be ob. 
scene, the ordinary guilty intention (mens rea) will 
be required before the offence can be said to be 
•complete. The offender must have actually sold or 
kept for sale, the offending article The circum¬ 
stances of the case will then determine the criminal 
intent and it will be a matter of a proper inference 
from them. The prosecution need not give positive 
evidence to establish a guilty intention. In criminal 
prosecution mens rea must necessarily be proved by 
circumstantial evidence alone unless the accused 
confesses. The sub-section makes sale and posses¬ 
sion for sale one of the elements of the offence. 
Where sale has taken place and the accused is a 
book seller the necessary inference is readily drawn 
at least in this case. Difficulties may, however, arise 
in cases close to the border. To escape liability the 
accused can prove his lack of knowledge unless the 
circumstances are such that he must be held guilty 
/or the acts of another. The Court will presume that 
he is guilty if the book is sold on his behalf and is 
later found to be obscene unless he can establish 
that the sale was without his knowledge or consent. 
The law against obscenity has always imposed a 
strict responsibility. Ranjit D. Udeshi v. State of 
Maharashtra, 1965 (2) Cri L J 8 : (1965) 1 SCWR 
778 : 67 Pom L R 500 s (1905) 1 S C R 65 1 AIR 1965 
SC 881 (880) (Pt D) (Pr 11). 

-S. 292 (a) — Scope — Mens rea is not dispensed 

with under the section. 

Unless a statute either clearly or by necessary im. 
plication rules out mens rea as a constituent part of 
the crime, no one should be found guilty of an 
offence under the criminal law unless he has got a 
guilty mind. The offence under S. 292 is not of a 
minor character, for the liberty of the subject is at 
stake. A sentence of three months’ rigorous imprison¬ 
ment prescribed under S. 292 is not insignificant. 
Possession* referred.-to in S. 292 (a) connotes con¬ 
scious possession and in that sense mens rea or guilty 
mind has not been dispensed with under the provi¬ 
sion. All the surrounding circumstances may have 
to be taken into consideration in determining whe¬ 
ther the accused had the guilty mind. What is most 
important is that a man is deemed to have intended 
the natural consequences of his act. Hence mens rea 
cannot be said to have been absent, once it is found 
that the books concerned are obscene. 3 All 837 and 
(1868)3 Q B 300, Rel. on. 1961 (1) Cri L J 371: I L R 
(1960) 1 Cal 867 i A I R 1961 Cal 177 (178) (Pt A) 
<Pr 6) (DB). 

-S. 292 — Prosecution under, for publication of 

-obscene book—Specification of particular passages — 
Not necessary. 


In a case where a publication: i< alleged to be 
obscene it is not necessary to specify any particular 

passage or passages, takiDg the same out of the co D 

text. If a charge was framed on such isolated 
passages, the accused in the case would at once take 
objection, and very legitimately, that the entire book 

or article from which these particular passages had 
been abstracted, should be considered as a whole. A 
passage out of the context may have one meaning 
while in relation to the context, it may not have the 
“WKntag. I L R 1 Cal 350, Disting. ILR (1959) 
1 Cal 6,8. 

-S. 292—Proof of offence. 


Conviction of keeper of press and printer and 
publisher - (Cr. P. Code (1898), S. 342) - (Press and 
Registration of Books Act (1807), S. 7). 

Prosecution not Droving that book was printed at 
particular press—Keeper^of that press cannot be con¬ 
victed on the mere evidence of the printed statement 
on the book :as to where it was printed for it raises 
no presumption under S. 7, Press and Registration of 
Books Act and is no evidence against him. Nor can 
he be convicted on admission in his statement under 

S. 342, Cr. P. Code. 


The presumption under S. 7, Press and Registration 
of Books Act, however arises against the person who 
is shown as the printer and publisher. 1953 Mad 
W N (Cri) 9 : 1953 Mad W N 17 : (1953) 1 Mad L 1 
144 : 1953 Cri L J 703: 66 M L W 51 s AIR 1953 Mad 
418 (419) (Pt C) (Prs 9,10). 


6. Obscene in part—Obscene as a whole. 

-S. 292 — Portion of book only obscene — Entire 

book must be condemned as being obscene. AIR 
1955 N U C (All) 3567. 

■-S. 292 (a)—Obscene book •— Even single passage 

in book may render it obscene. 

A publication is an obscene publication even if 
only a part of it is obscene. And even a single 
passage in a book may render the book obscene. 
There lurks a danger in the doctrine of taking into 
consideration “the book as a whole.” The applica¬ 
tion of this doctrine would mean that if in a book 
some portion, say, a few pages are clearly obscene 
and the rest inocuous, the book can pass muster, 
good overshadowing the bad. The fact, will, how¬ 
ever remain that despite the large portion of the 
book being inocuous, the obscene portion would have 
the effect to deprave the mind of the reader. The 
result would be that obscenity could then parade 
under the protective cloak of a quantity of innocuous 
pages (1952) 1 All E R 1250 and 3 All 837 and 
A I R 1901 Cal 177, Rel. on. 64 Bom L R 356 : 1962 
Nag L J 406 i 1962 (2) Cri L J 741 : ILR (1962) Bom 
538 : A IR 1962 Bom 268 (270, 271) (Pt B) (Prs 6, 7, 
8) (DB). 

7. Publication. 

-S. 292 — Private circulation not protected under 

the section — Putting obscene literature into circula¬ 
tion whether privately or otherwise is an offence. 
See Criminal P. C. (1898), S. 439. A I R 1955 N U C 
(All) 3567. 

-S. 292—Publication of obscene matter. 

Where a Tamil Quarterly Journal was intended to 
be sold to pruriently minded adolesceots, all and 
sundry, in order to stir the sex impulses and lead to 
sexual and impure thoughts, and the publication was 
obscene on every page and unrelieved by a single 
ennobling, thought, and the general character and 
dominant effect of the publication was obscene, im¬ 
pure, indecent, and manifestly tending to the cor¬ 
ruption of youth and further it had no literary or 
artistic or medical, legal, political, religious or scien¬ 
tific character or importance: 
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PENAL CODE (1860). S. 294.A 


£ ri J-J 13S9 : AIR 1957 Andh Pra 987 (9S9) (Pt B) 
(Pr S). 

——S. 294-A—All chit transactions are not lotteries— 
v\ hat is lottery indicated — Where the agreement is 
uiattenaed.with the risk, speculation and uncertainty 
J^hicn make lotteries void, such a transaction can 
be held to be a good contract unaffected by the 
provisions of S. 294-A. I. P. C. - Chit fund held not 
lottery—Suit relating to recovery of deposit, winning 
or losses held maintainable — (Words and phrases— 
Lottery). See Contract Act (1872), S. 30. AlR 1955 
Nl)C (Mad) 425. 

-S. 294-A—Applicability. 

Accused keeping a particular place as office for 
running a lottery — Lottery winning tickets were to 
be drawn out of urn, box or other receptacle at that 
place—Offence falls uuder the first part of S. 294-A. 
AIR 1955 NUC (Mad) 78. 

SECTION 295 

• -S. 295—‘ Object held sacred"—Mutter of evi¬ 

dence. 

W hether any object is held sacred by any class of 
persons, must depend upon the evidence in the case, 
so also the effect of the words in S. 295 "with the 
intention of thereby insulting the religion of any class 
of persons or with the knowledge that any class of 
persons is likely to consider such destruction, damage 
or defilement as an insult to their religion”. S. 
Veerabadran Chettiar v. E. V. Ramaswami \aicker, 
1959 Ker L T 45 : 1959 All W R (Sup) 21 : 1959 All 
Cr R 142: (1959) 1 Mad L J (SC) 1: (1959) 1 An 
W R f(SC) 1 : 1958 Mad L J (Cri) 989 : ]959 Mad 
W N 14 : 1958 S C A 1116 : (1959) S C J 1 i 1959 
SCR 1211 : 1958 Cri L J 1565 : AIR 1958 SC 1032 
(1035) (Pt A) (Pr 6). 

• -S. 295—"Object held sacred"—Duty of Court. 

Sectiou 295 has been intended to respect the reli- 

gious susceptibilities of persons of dilferent religious 
persuasions or creeds. Courts have got to be very 
circumspect in such matters, and to pay due regard 
to the feelings and religious emotions of different clas- 
sess of persons with different beliefs, irrespective of the 
consideration whether or not they share those beliefs, 
or whether they are rational or otherwise, in the 
opinion of the Court. S. Veerabadran Chettiar v. E. V. 
Ramaswami Naicker, 1959 Kcr L J 45 :1959 All W R 
(Sup) 21 : 1959 All Cri R 142 : (1959) 1 Mad L J 
(S C) 1 : (1952) 1 An W R (SC) 1 : 1958 Mad L J 
(Cri) 989: 1959 Mad WN 14. 1958 SC A 1116: 
(1959) S CJ 1:1959 SCR 1211: 1958 Cri L J 
1565 : AIR 1958 SC 1032 (1035) (Pt B) (Pr 7). 

• -S. 295—"Object held sacred"—What is sacred 

stated—Actual worship or consecrcation of idol is 
not necessary. 

Any object however trivial or destitute of real value 
in itself, if regarded as sacred by any class of persons 
would come within the meaning of the penal section 
namely, S. 295. It is not absolutely necessary that 
the object, in order to be held sacred should have 
been actually worshipped. An object may be held 
sacred by a class of persons without being worship¬ 
ped by them. Apart from the question of evidence 
it is a well known fact that the image of Lord Canesa 
or any objective representation of a similar kind, 
is held sacred by certain classes of Hindus even 
though the image may not have been consecrated. 

S. Veerabadran Chettiar v. E. V. Ramaswami Naicker. 
1959 Ker L J 45 : 1959 All W R (Sup) 21: 1959 All 
Cri R 142 : (1959) 1 Mad L ) (SC) 1 : (1959) 1 An 
WR (SC) 1 :1958 Mad L J (Cri) 989: 1959 Mad W N 
14 : 1958 S C A .1110 x (1959) S C J 1 i 1959 SCR 
1211 : 1958 Cri L J 1565 * AIR 1958 SC 1032 (1035) 
(Pt C) (Pr 6). 


-Ss. 295, 297, 149 —Charge under S. 295/149, 

Penal Code — Conviction under S. 297/149, Penal 
Code — Circumstances of case such that accused 
could be convicted under S. 147, Penal Code even in 
absence of charge—Mere absence of conviction under 
S. 147, Penal Code is no ground for setting aside 
their conviction where there has been no failure of 
justice. See Criminal P. C. (18S8), S. 535 (1). 1952 Cr* 
LJ 1551 : AIR 1952 All 878. 

-—Ss. 295,149 — Defective charge — Charge under 
S. 295/149, Penal Code — No mention that accused 
were members of unlawful assembly will not vitiate 
the conviction thereon. See Criminal P. C. (1898), 
S. 537. 1952 Cri L J 1551 : AIR 1952 All S7S. 

— Ss. 295, 295A, 403, 427-Bull dedicated to Lord 
Shiva — If public property—Bull sold at auction by 
cattle pound keeper—Auction purchaser using it for 
his own purpose it commits any offence. 

A dedicated bull is neither nullius propritas or 
res nullius nor property of a particular deity. Case 
law Ref. 

A bull dedicated to Lord Shiva is public property 
unless the deity contemplated is in existence in the 
shape of a conseciated idol. A public bull has no 
licence to trespass upon private property. If if does 
so trespass it can be rightly sent to the cattle pound. 
When it has been sent to the cattle pound and no one 
appears to claim it on payment of charges cattle 
pound authorities can sell it by auction. It the bull 
is so sold under the Cattle Trespass Act the purchaser 
acquires proprietary title to it and the public lose 
their title to it. If the auction purchaser uses the 
bull for the purpose of ploughing his fields after 
puncturing its nose he does not commit oBence under 
8. 427 or any other section of the f. C. 1951 All LJ 
656 : 1952 Cri L J 168 : 1952 All W R (HC) 104 : 
1952 R D (HC) 26 i 1952 All Cr R 39 i AIR 1952 All 
26 (26, 27) (Prs 2, 3). 

-S 295/511 — Applicability — Burning cigarette 

thrown on 'Viman* — Cigarette striking Viman but 
falling on the ground — Accused held guilty under 
S. 295/511. 

Before a criminal act is complete there is first of all 
an intention followed by preparation and actual at¬ 
tempt and when the attempt is isuccesslul the sub¬ 
stantive offence is committed. But where for certain 
unforeseen reasons beyond the control of the accused 
the oBence is not actually committed he can be 
punished of the offence of attempt to commit such an 
oBence. 

Where the accused, a Mahomedan, threw a burning 
cigarette on the 'Viman* (an object held sacred by 
the Hindus) in a procession taken out by the Hindus 
but the cigaratte did not actually .fall on the ‘Viman 
but struck the side and thereafter fell on the ground : 

Held, that the accused was guilty under S. 295/511, 
Penal Code. 1955 Cri L J 1563 : AIR 1955 Bhopal 23 
(24) (Prs 5, 7). 

-S. 295—'Defile'—Meaning — Damaging idol by 

breaking them—Offence. 

The word 'defile* in S. 295, Indian Penal Code, is 
not to be restricted in meaning to acts that would 
make an object of worship unclean as a material ob¬ 
ject but extends to acts done in relation to the 
object of worship would render such object, ritually 
impure. By contrast the words 'destroy* and 'damage 
have obviously a physical or mateiial significance but 
the expression 'defile* is to be construed ejusdem 
generis with the words 'destory* or 'damage*. There¬ 
fore, even damaging the idols by breaking them up 
would amount to defilement. 1959 Nag L J (Noies> 
120 . 


S. 295—'Class’—Meaning of. 


PENAL CODE (1MSU), 5. 


A class of persons would certainly be a body of 
persons. But in order that a body of persons might 
form a class, there must be a principle of classifica¬ 
tion, and even two persons would be sufficient to 
form a class, if those two persons according to the 
principle of classification adopted, form a group dis¬ 
tinct from any other group. (1956) 98 Cal L J 159. 

-S. 295-‘Place of worship'—What constitutes — 

Absence of dedication—Effect. 

Where the lessor has not dedicated the site or the 
shed on it to the Hindu public of the locality to be 
used as a temipie or a place of worship, the mere fact 
that the lessee used the same as a place of worship 
and permitted such user by other Hindus of locality 
cannot in any way prejudice the proprietary right of 
the lessor over the property. The privilege enjoyed 
by the lessee and others in making use of this shed as 
a prayer hall could continue only as long as the ar¬ 
rangements cootinued. In such a case no valid dedi¬ 
cation could have come into existence as a result of 
the unlawful act of the lessee. Such 3 user cannot 
make the place a place of worsh p within the mean¬ 
ing of S. 295. AIR 1941 Pat 492. del. on. 1961 Mad 
L [ (Cri) 108 : I960 Ker L J 673 : (i960) 1 Ker L R 
728 s 1960 Ker L T 623 : I L R (1960) Ker 1045 i 
(1961) 1 Cr L ] 82 i AIR 1961 Ker 28 (31) (Pt B) 
<Pr 6) (DB). 

-S. 295—'Object held sacred’—Articles which were 

abandoned by a person cannot be said to be ancles held 
sacred by him. 1981 Mad LI (Cr) 108; 1960 Ker 
L J 673 : (19 C 0) 1 Ker L R 728 ; 1960 Ker L T 623 ; 
ILR (1960) Ker 1045 : (1961) 1 CriL J 82: AIR 1961 
Ker 28 (3i)(PtC) (Pr 7) (DB). 

-Ss. 295 and 380 — Applicability — Essentials — 

Ingredients of offences. 

Where in a property with buildings given on lease, 
a shed in the compound was used J as a place of wor¬ 
ship by members of the family of lessee and other 
Hindus of the locality and a decree for recovery of 
property and buildings was passed in favour of land¬ 
lord, the assignee of decree took delivery through 
Court and destroyed the shed and carried away the 
pictures of Hindu Gods kept in that shed. 

Held t The owner had not dedicated this particular 
site or the sfied to the Hindu public of the locality to 
be used as a temple or a place of worship. The 
lessees who had no proprietaiy right over the pro¬ 
perty could not also make any such dedication. A 
lessee by his unilateral act cannot prejudice the 
lessor’s proprietaiy right in the leasehold property. 
Even if it is assumed that the prayer hall was used 
by - lessee and others as a place of worship and the 
articles therein had been held sacred by them the act 
of the accused in pulling down the shed and in 
moving the articles can amount to an offence under 
S. 295 of the Penal Code only if these acts were done 
by the accused with the intention of insulting the 
religion of any class of persons or with the know, 
ledge that any class of persons is likely to consider 
such destruction, damage or defilement as an insult 
to the religion. After having got delivery of the 
property through: Court, the accused must have 
honestly believed that he had the undoubted right to 
r the P r °P ert y as he liked. In pulliDg down the 
shed, he cannot be said to have intended or known 
that such an act will be an insult to the religion of 
others who had no manner of light over the property 
or th8 shed. Similarly :he cannot be said to have 
committed an act of theft in removing the articles 
which were found In the shed even alter the same 
£fJh e0n d ® IIve { ed over to him through Court. Hence 
1!J« L?? thatl . he ossential elements of the offences 
punishable under Ss. 295 and 380 of the Penal 

Wfioir* f 0 ?^L« bee ?J )rou 8 ht borne to the accused. 
mo Ker L J 673 : (I960) I Ker L R 728 * 1960 Ker 


L T 623: ILR (19G0) Ker 1045 : (1961) 1 Cr L J 32 : 
(1961) M L J (Cr) 108 : AIR 1961 Ker 23 (31) (Pt D) 
(PrS) (DB). 


- 5 295 — Essentials of offence — ‘Object held 

sacred’ meaning of— Breaking of mud image of God 
Ganesh io public—No offence. 

The ingredients of S. 295, I. P* Code are, first that 
a person must destroy, damage or defile any pEce of 
worship or any object held sacred by any class ot 
persons and secondly he must have the intention ot 
thereby insulting the religion of any class of persons 
or the knowledge that any class of persons is likely to 
consider such destruction, damage or defilement as an 
insult to their religion. If one of the ingredients is 
□ot present, the offence is not made out. 

The word ‘object* Ins to be interpreted ejusdem 
generis with a place of worship. The section would 
apply onlv to cases where an idol in a temple is 
sought to be'destroyed, damaged or defiled. The words 
‘any object held sacred by any class of person>* even 
otherwise will apply only to idols in a temple or 
when they are carried out in process : on on festival 
occasions. 

Hence, the breaking in public of a doll or mud 
image of a deity (Cod Ganesh) does not amount to an 
offence under S. 295 I. P. Code, as it cannot by any 
meaos be called an object held sacred. 1955 Cr L J 
1268 : 1955 Mad W N 245 : (1955) I M L J 368 ; 68 
Mad L W 250 : AIR 1955 Mad 550 (551) (Pr 4). 


-S. 295 and 420—Scope. 

Section 295 was intended to prevent wanton insult 
to the religious notions of a class of persons. S. 420. 

Held on facts that the accused before they could 
be held guilty of the offences must be shown to have 
known (a) that the pollution of the kind alleged could 
be removed only by the performance of the purifica¬ 
tory ceremony known as the Mahasnan and (b) that 
the bhog offered by any class of sebaks other than 
puja pandas was polluted bhog and not mahaprasad. 
As it was in evidence that on previous occasions the 
pushpalak sebaks had been allowed to offer the seba 

K uja and as the nitis had been inordinately delayed 
y the refusal of puja pandas on the day in question 
the accused when they thought that the pushpalaks 
may be asked to perform the remaining nitis could 
not be said to have either intended or knew it to be 
likely that the bhog offered by the pushpalak sebaks 
would be defiled and that the Hindu religion would 
thereby be insulted. In the above circumstances it 
could not also be held that the accused had any 
intention to deceive inasmuch as they might believe 
that the bhog had been offered to the deity by autho¬ 
rised persons and therefore was properly mahaprasad. 
Hence it could not be said that in offering it to the 
public for sale as such they committed the offence of 
cheating. 24 Cut L T 183: 1958 Cr L J 1207 : I L R 
(1958) Cut 485 i AIR 1958 Orissa 220 (222 to 224) 
(Prs 6, 9, 10,12, 13). 


-S. 295—Essentials—Intention or knowledge. 

Accused must act with intention mentioned in 
section—Carrying away of idol by shebait cannot 
constitute offence under section. AIR 1955 NUC 
(Raj) 4036. 

SECTION 295-A 


• —S. 295-A—Scope—Validity—Section falls with- 
m protection of Cl. (2) of Art. 19 of the Constitution. 
See Constitution of India, Art. 19 (1) (a). 1957 Cri L 
J 1006 : AIR 1957 S C 620. 


• Crimiaal p - C. (1898), S. 99-A, 99-B 

and 99-D—Sections are not ultra vires. See Criminal 
P C. (1898), S. 99-A. I960 Cri L j 258 : AIR I960 All 
715 (SB). 
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® S. 295-A—Intention—Books written by way of 
reply to pamphlets issued from opposite camp — If 
affords immunity. 

It may be that the applicant wrote the books, 
alleged to come within the scope of S. 295. A as out¬ 
raging the religious feelings of a class of Indian 
citizens, by way of a reply to the pamphlets issued 
from the opposite camp. But that circumstance will 
not by itself take out the books from the scope of 
S. 295-A. 

The intention of the writer of a book must be 
judged primarily by the language of the book itself 
thougn it is permissible to ’.receive and consider 
external evidence either to prove or to rebut the 
meaning ascribed to it. Ii the language is of a nature 
calculated to produce or to promote feelings of 
enmitv or hatred, .the writer must be presumed to 
intend that which his act was likely to produce. AIR 
1927 All 649 (FB), Rel. on. Baba Khalil Ahamad v. 
State, ILR (I960) 2 All 113 i 1960 All LJ48I t 
1960 All W R (H C) 389 1 1960 All Cr R 256 : 1960 
Cr L J 1528 : AIR 1960 All 715 (718) (Pt C) (P; 24) 
(SB). 

[Overruled on another point in AIR 1961 S C 1682.] 

• -S. 295. A—Intention of writer—Ascertainment 

of—Truth of language—Relevancy. 

In the^case of books alleged to fall within thescope 
of S. 295-A, the truth of the language can neither be 
pleaded nor proved. The enquiry under S. 295-A has 
to be confintd to the question whether there was 
malicious intention of outraging the religious feelings 
of a class of citizens of India. Even a true statement 
may outrage religious feelings. AIR 1927 All 649 
(FB), Rel. on. Baba Khalil Ahmad v. State, ILR (1960) 
2 All 113 : 1960 All L J 481 i 1960 All W R (H C) 
389 ; 1960 All Cr R 256 » 1960 Cri L J 1528 : A I R 
1960 All 715 (718) (Pt D) (Pr 27) (SB). 

[Overruled on another point in AIR 1961 S C 1602.] 

• -S. 295-A—''Malicious'—Meaning. 

In order to establish malice as contemplated by 
S. 295-A, it is not necessary for the prosecution to 
prove that the applicant bore ill will or enmity against 
specific persons. If the injurious act was done volun¬ 
tarily without a lawful excuse, malice may be pre¬ 
sumed. 

Provocation received from supporters of Jthe oppo¬ 
site view cannot be treated as a lawful excuse for 
writing the offensive books. AIR 1917 All 317 (1). 
Ref. Baba Khalil Ahmad v. State, ILR (1960) 2 All 
113 : I960 All L J 48i : 1960 All W R (H C) 389 : 
1960 All Cr R 256 : 1960 Cr L J 1528: AIR 1960 All 
715(719) (Pt E) (Pr 32).(SB). 

[Overruled on another point in AIR 1981 S C 1002.] 

S- S. 295-A—Scope—Books attacking character of 

Muawiya, religious leader and historical figure held 
in great regard by class of Sunni Muslims— Muawiya 
described as man of despicable character — Book 
written by way of replv to pamphlets issued from 
opposite camp—Language likely to outrage religious 
feelings of admirers of Muawiya — Publications neld 
punishable under S. 295-A, Penal Code — Order for 
forfeiture of books under S. 99-A, Cri. P. Code, held 
justified. Baba Khalil Ahmad v. State, ILR (1960) 2 
All 113 : 1960 All L J 481: 1960 All VV R (H C) 389, 
I960 All Cr R 256 : 1960 Cr L J 152S-: AIR 1960 All 
715 (719) (Pt F) (Pr 33) (SB). 

[Overruled on another point in AIR 1901 S C 1602.] 

*-Ss. 295-A and 153-Criminal P.,C. (1898), 

Ss. 99-A, 99-D — Scope—In order to bring matter 
under S. 295-A it is not the mere matter of discourse 
or written expression but also the manner of it which 
has to be looked to. See Criminal P. C.(1898), S. 99-A. 
1957 Cri L J 912 i AIR 1957 All 538 (SB). 


9 -Ss. 295-A, I53-A—Criminal P. C (1898),S. 99-A 

—Scope, indicated—If the author uses language which 
shows malice and is bound to annoy members of the 
community so as to degrade them in eyes of other 
classes, he would be promoting feelings of enmity and 
hatred. See Criminal P. C. (1898), S. 99-A. 1957 Cri 
L J 912 : AIR 1957 All 538 (SB). 

-Ss. 295-A. 295, 403, 427—Bull dedicated to Lord 

Shiva— If public property — Bull sold at auction by 
cattle pound keeper—Auction purchaser using it for 
his own purpose does not commit any otfence. See 
Penal Code (1860), S. 295. 1952 Cri L J 168: AIR 
1952 All 26. 


9 -S. 295 A — Defence—It is no defence to a 

charge :under S. 99-A. Criminal P. C. or S. 295-A, 
Penal Code, that author had incidentally attacked 
other religious beliefs also—(Per Majority, Bhim- 
sankaram, J; Contra) — See Criminal P. C. (1898), 
S 99-A. 1959 Cri L J 1280 : AIR 1959 Andh Pra 572 
(SB). 

[Overruled on another point in AIR 1901 S C 1082.] 

-S. 295-A—Constitution of India. Arts. 19 (1) (a), 

(2), 25 — S. 295-A is valid — Applicability and scope 
of S. 295 A — Intention of writer found clearly to 
outrage religious feelings of Muslims deliberately and 
maliciously — Olfence under S. 295-A held made out. 
AIR 1957 S C 020 and A I R 1958 S C 1032, Rel. on. 
1963 Mad VV N 667 : (1964) L Mad L J 147: 1964 All 
Cr R 61 : 1964 Mad L J (Cri) 123 i 1964 (1) Cri L J 
672 : AIR 1964 Mad 258 (259, 260) (Prs 6 to 10, 13). 


-S. 295-A—Malice—What constitutes — Negation 

of bona fides — Persons with knowledge that his 
words are bound to offend religious faith of others 
iudulging in them—Malice implicit in such action. 

Malice is one of the important ingredients of the 
offence under S. 295-A, Penal Code and it is necessary 
for the prosecution to establish that element by 
proper evidence. But it being a state of mind is often 
not capable of direct and tangible proof and in almost 
all cases has to be inferred from the surrounding 
circumstances. If a person knowing that his words, 
either uttered or written, are likely to offend or injure 
the religious faiths of others, indulges in them it 
would be difficult to hold that his act was done bona 
fide and without malice. 

Where the accused who was charged under S. 295-A. 
Penal Code, admitted that the published articles were 
such as would offend the respective religious and 
religious beliefs of sections of Hindus and Christians, 
but contended that their publication was not proved 
to have actuated with malice. 

Held, that the malice was naturally and necessarily 
implicit and apparent from the fact of the publication. 
1962 Mad LJ (Cri) 465 : (1962) 2 Mad LJ 210* 
1962 (2) Cri L J 146 (147) (Pt A) (Prs 3, 5) (Mad). 

-S. 295-A—Criticism of Roman church by accused 

—Accused using vile and abusive language likely to 
insult and offend followers of the church—Malicious 
intention of accused must be inferred from the 
language—Truth of criticism or sincerity of accused 
is no valid defence. 

The accused who has criticized in a series of 
articles certain beliefs and practices of the Roman 
church in vile and abusive language likely to insult 
and offend the followers of that church is guilty or 

an offence under the section even it there is truth in 

his criticism and the criticisms arose out of his sincere 
conviction that those beliefs and practices were 
opposed to the teachings of Christ. 

It is true that in countries where there is religious 


11 1> uuc inav ---- , — 

reedom a certain latitude must of necessity be con- 
:eded in respect of the free expression of religious 
•pinions together with a certain measure of liberty to 
iriticise the religious beliefs of others. But the liberty 
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to criticise does not include a license to resort to vile 
and abusive language. 

If the language used by the accused in the several 
article* tran>gre*se> th<* limits of decency and is 
designed to vex, annoy and outrage the religious 
feelings of others then, the malicious intention of the 
writer necessary for the oiience under the section can 
be inferred from the language so consistently em- 

f loyed by him. AIR 1957 SC 620, Distinguished. 

he malicious intention has to be gathered primarily 
from the language used by the accused. AIR 1959 
Andh Pra 572 (SB), Rel. on. 

The truth of the allegations cannot be an effective 
defence to a charge under the section. Having regard 
to the purpose for which S. 295. A of the Penal Code 
has been enacted, a statement which would otherwise 
fall within the mischief of the section, cannot be 
taken out of it merely because it happens to be a true 
statement. AIR i960 All 715 (SB), Relied on. Nor 
can the faci that the accused was sincerely opposed 
to the practices and beliefs criticised by him can 
constitute a just or lawful excuse for using foul and 
abusive language and take his case out of the mischief 
of the section. *10 Mys L J 271 : 1963 Mad L J (Cri) 
259 i I L R (1961) Mys 1099 : 1962 (2) Cri L J 564 
(566 to 568) (Pt A) (Pn 5, 7) (Mys) (DB). 

-S. 295-A — Constitution of India, Art. 25 (1) — 

S. 295-A, Penal Code is a law creating an oltence 
relating to religion in the interests of public order 
and Is therefore not inconsistent with the right 
guaranteed by Art. 25 (i) of the Constitution to pro¬ 
pagate religion AIR 1957 SC 620, Rel. on. 40 Mys 
L J 271 : 1963 Mad L J (Cri) 259 i I L R (1961) M ys 
1099 : 1962 (2) Cii L J 564 (508) (Pt B) (Pr G) (DB) 

(Myi). 

——S. 295-A—Custom — Prohibition of sacrifice of 
cows by Moslems on festive occasions—Custom as to 
Onus—Custom arising out of common consent and 
voluntary forbearance—If unreasonable or invalid. 

None can dispute the legal right of Mahomedans to 
kill their own cows in privacy. It is a well-known 
role of jurisprudence that every man is entitled lo use 
bis own property as not to injure the rights of another. 
Where the MahoiredaLs found their right to kill 
cows on festive occasions not on any custom but on 
their ecclesiastical law which enjoins the sacrifice of 
a camel, a buffalo, a cow, a sheep or any other 
quadruped, and the Hindus object to the exercise of 
lucn right by the Mahomedans on the ground of a 
local village custom, the onus, is on the Hindus to 
prove that the Mahomedans have lost their legal or 
ecclesiastical right under a valid custom, i.e., a custom 
wmcnowes its origin to common consent and volun¬ 
tary forbearance on the part of the Mahomedans of 
the village and was never disputed at law. Such 
agreement when it becomes a valid custom can no 
longer be regarded as a matter of choice, but acquiies 
an obligatory element and a binding force. If the 
Hindu and Mahomedan inhabitants of a village who 
are close neighbours and whose bouses are inter- 

S n aii eii er - i 0 •greement in order to maln- 

reUtlons and neighbourly feelings 
under which out of 
reL « lous susceptibilities of the Hindus 
fct rl °i reS| f their ladings, the Mahome- 
thrir JffiSj* a tf W i! Uin 8 , y desist from exercising 

Esissffsg&tsg.**"*' 

• —-S. 295-A—Charge under - It is no defence for 
tomMtta! 1 kl! thal h(5 , was writing a book in rep°y 

SttStukriM? o n Jn Pr °if SlDg ■c n0t V re, W°» Who 

(18MV S OLA iSw Criminal P. C. 

ST ^ 1955 c >ri L J 837, AIR 1955 Punj 28 


•-S. 295-A—Applicability. 

In order to bring a case within S. 295-A it is not sc 
much the matter of discourse as the manner of it. ii> 
other words, the words used should be such j? are 
bound to be regarded by any reasonable man as grossly 
offensive and provocative and maliciously anu deli¬ 
berately intended to outrage the leelings of any class 
of citizens of ludia. Shiv Ram v. Punjao State. 1953 
Cri L J h37i ILK (1954) Punj 1U2U: 56 Punj L R 354 : 
AIR 1955 Puuj 2S (50) (Pt B) (Pr 64) (SB). 

SECTION 296 

-Ss. 290, 143—Unlawful assembly with common 

object of disturbing a religious githering — Ca^e of 
each accused not considered individually — High, 
Court remanding case lor fresh disposal according to 
law. See Penal Code (i860), S. 143, 1961 BLJ £ 347, 

^SECTION 297 

-Ss. 297, 295, 147, 149 — Charge under S. 295/ 

149, Penal Code — Conviction under ;>. 297/149, 
Penal Code — Circumstances of case such that 
accused could be convicted under S. 147, Penal Code 
even in absence of charge — Mere absence of con¬ 
viction under S. 147, Peual Code is no ground ior 
setting aside their conviction where there has been 
no failure of justice. See Criminal P. C. (1896), 
S. 535 (1). 1952 Cri L J 1551 : AIR 1952 All SJS. 

-S. 297—Trespass inludes criminal as well as civil 

trespass. Aitt 1952 Ail 878 (879) (Pt C) (Pr 7). 

SECTION 298 

~— s - “ Intention :wounding religious feelings 

has to be gathered from circumstances — Muslim, 
garlanding cow and parading it beiore sacrificing it 
at place .open to public view — Carcass with horns 
and legs protruding carried on cot — Intention was 
to wound religious feeling ot other community. AIR 
1955 N U C (All) 9* 

—S. 298 — Wounding religious feelings of section, 
of public — Requisite intention - Proof - Perform- 
ance of Bali p U) a of villa*, deity by unauthonsed 
person on inauspicious day to prevent spread of 
cattle epidemic — Mere invasion ot Civil rights of 
others not sufficient - Abence of requisite intention 
- Accused held not guilty. 28 Cut LX 294 : 190£ 
AH Cri R 204 r 196^ All W R (Sup) 47 i 1963 11 \ 
Cri L J 212 : AIR 1963 Orissa 23 (li3, 24) (Prs 4, 5)* 

‘ S - 2 ® 8 — Inlettfon to wound religious feeling 
must be deliberate and dominant. * 

, ( J h ° e £« uce 0, .' b e offence under S. 298 consists in 
the deliberate intention" of wounding the religious 
feelings of other persons. A mere knowledge ot the 
**!' lh L° od that »* h ! rel *g'ous feelings of other persons 
w t ounded would not suffice nor a mere 

unless ?^ <7 U ? d SUch W* 0 ** would suffice 
inflnLi l Intention was deliberate. Where the 

hewurVof Wa l no1 ^““wed suddenly in 

inf.S * u SCUS J 10n ' , but Premeditated, deliberate 

t -sss 

intention may he inferred The 
not willingly go toftn to* wh °! mi «. ht 
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never be proved as a fact; it can only be inferred 
from facts which are proved. In doing particular 
act a person may have more intentions than one and 
to hold him guilty* of the intention required for 
a particular offence it must be further shown that 
the intention specified in that offence was the real or 
dominant intention. Case law Ref. 

The accused No. 1 had honestly believed that he 
was a god incarnate. On a Fa:h Jatra day, he and 
his consort were being taken out, seated on a Rath, in 
a procession on the village road. His disciples and 
the accused were dissuading people from going to 
Ratha Jatra of Lord Jagannath which they said “was 
only a piece of wood while he himself was a living 
god.” Accused No. 2, a fanatical disciple of the 
accused No. 1, who was accompanying the proces¬ 
sion of the Accused No. 1, saying the same thing, 
reinforced the argument by saying that “the village 
goddess and the deity were stone idols and that he 
- could pass urine on them ” 

Held that the primary or dominant intention of 
accused No. 1 was to emphasise his own divinity and 
not to deliberately wound the religious feelings of 
others by insulting Lord [agannath. The fact that 
some of the villagers who had implicit faith in the 
divinity of Lord Jagannath were likely to be offended 
by his remarks might show knowledge on his part 
but was not sufficient to show that he had that inten¬ 
tion, much less deliberate intention. He was not 
therefore guilty of offence under S. 298. 

Held further that the accused No. 2 was a man of 
-the village and he knew very well that the village 
deity and the goddess were held in great revereoce 
by some of his co-villagers. His dominant intention 
in saying that he could pass urine oo them could 
not be anything else except to outrage their feelings 
and to administer such rude shock that they would 
fall in line with him and join in the worship of the 
accused No. 1. In his case the deliberate intention 

• required for the purpose of S. 298, could be reason¬ 
able inferred and he was guilty of offence under that 
section. 1952 Cri L J 772 i 19 Cut L T 127 : ILR 
(1952) Cut 199 : AIR 1952 Orissa 149 (150 to 152) 

-(Pt B) (Prs 6 to 9 and 11, 12). 

-S. 298—Essence of offence. 

The essence of the offence under S. 298, consists 
in the deliberate intention of wounding the religious 
feelings of other persons and a mere knowledge of 
the likelihood that the religious feelings of other 
per'ons may be wounded would not suffice nor a 
mere intention to wound such feelings would suffice 
unless the intention was delibrate. Where prosecution 
has not proved that the petitioners flourished their 
knives or exhibited some gesture while dividing the 
llesh with the deliberate intention of wounding the 
religious feelings of Hindus who were passing at a 
■ distance of at least 200 feet from the spot, it could 
not be inferred that the petitioners deliberately 
intended to wound :the religious feelings of the 
persons who were passing by. AIR 1955 N U C (Pat) 
442. 

_S. 298-Complaint by Hindus under S. 298 on 

ground of bullock-slaughter in their right—Eye- 
witness— Minor discrepancies which would not affect 

• merits of testimony — Concurrent findings of facts 
of lower Courts — Court of Revision should_not 
interfere with appreciation of oral evidence. 1905 (2) 
Cri L J 134 i AIR 1965 Tripura 22. 

_S. 298—‘Religious feeling’-Meaning of-Feeling 

of Hindus against cow-slaughter is 'religious feel¬ 
ing and not feeling of superstition. AIR 1954 SC 
28*> Rel. on. 1965 (2) Cri L J 134: AIR 1965 Tripura 
22~(24)(Pt B) (Pr 7). 

_S. 298—Slaughter of bullock by Muslims in open 

public place in broad daylight on Bakr-id-Day — 


Sacrifice of cow on Bakr-id-Day is not obligatory 
act for Muslim and protection of fundamental right 
under Art 25 (1) cannot be availed of — Slaughter in 
open public place and in day-light and despite 
protests establishes 'deliberate intention’ to offend 
religious feelings-AIR 1958 S C 731, Rel. on. 

Held, on fact that the accused persons were not 
protected by Art 25(1) of the Constitution and the 
slaughter of the bullock in the open public place in 
broad day light and despite protest by Hindus 
established that the accused persons had ‘deliberate 
intention’ to offend the religious feelings of the 
complainant and were guilty under S. 298 of Penal 
Cade: AIR 1937 All 13, Rel. on; AIR 1942 Pat 471, 
Disting. 1965 (2) Cri L J 134 : AIR 1965 Tripura22 
(24, 25) (Pt C) (Prs 8,9). 

SECTION 299 
SYNOPSIS 

(Penal Code (1860), S. 299). 

1. Scope. 

2. Intention and knowledge. 

3. “With the intention of causing death”. 

4. “With the intention of causing such bodily 

injury as is likely to cause death”. 

5. “With the knowledge that he is likely by such 

act to cause death”. 

6. Absence of knowledge or intention. 

7. Explanation 2. 

1 . Scope. 

-Ss 299 and 300 — Scope of. 

Section 299 defines culpable homicide. Culpable 
homicide is of two kinds, culpable homicide amount¬ 
ing to murder and culpable homicide not amounting 
to murder. Section 299 cannot be taken to be the defini¬ 
tion of culpable homicide not amounting to murder, 
as the section clearly speaks of culpable homicide 
simpliciter. The scheme of the Penal Code is that 
first the genus 'culpable homicide' is defined and then 
murder, which is a species of culpable homicide is 
defined. What is left out of culpable homicide after 
the special characteristics of murder have been taken 
away from it, is culpable homicide not amounting to 
murder. For this reason the Code does not contain 
any definition of culpable homicide not amounting 
to murd-r. 1952 All L J 546 1 1953 All W R (HC) 
63 : 1953 Cri L J 565 : ILR (1953) 2 All 885 : AIR 
1953 All 203 (205) (Pt D) (Pr 10) (DB). 

-Ss 299 and 300 — Distinction between, pointed 

out. 1952 Cri L J 1306 : AIR 1952 Bhopal 25 (29) 
(Pt H) (Pr 31). 

-S. 299 — Injury to spinal cord by penknife stab 

— Death after seven months — Offence. 

Any act is said to cause death, within the meaning 
of S. 299, when the death results either from the act 
itself, or from some consequences necessarily or 
naturally llowing from, that act and reasonable con¬ 
templated as its result. Where therefore without the 
intervention of any considerable change of circumst¬ 
ances the death is connected with the act of violence 
by a chain of causes and effects, the death must be 
regarded as a proximate and not too remote a con- 
sequence of the act of violence. No doubt when death 
is caused, by what the medical books often call 
remote or indirect causes, it might be difficult to 
establish the mens rea necessary for the offence or 
murder. 

Where the accused stabbed his wife in her back 
by a penknife which injured her spinal cord ana re¬ 
sulted in paralysis of the lower limbs and or tne 
bladder, followed by cystitis and bedsore and, in turn, 
by death after seven months in hospital: 
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Held, that the death was caused by the injury and 
the accused was guilty of nothing short ot murder. 
195S Ker L T 273 : 195S Ker L J *124 : (1959) Mad 
L J (Cri) 491 : 1958 Cri L J 1021 : ILR (1958) Ker 
545 : AIR 1958 Ker 207 (210) (Pt C) (Prs 16, 17, 19, 
20) (DB). 

-Ss. 299 and 300 — Injury — Nature of —Duty of 

prosecution — Nature of medical evidence. 

In a trial for murder it is essential that the medical 
witness should be asked about the character of the 
injury on the deceased and whether it was an injury 
merely likely to cause death, or sufficient in the ordi¬ 
nary course of nature to cause death, it is ot the 
greatest importance that, in murder cases, such facts 
should be carefully elicited by the prosecution from 
the medical officer who has held the autopsy. 19G2 
Mad W N 24 : 1963 (2) Cri L J 651 : AIR 1963 Mad 
476 (477) (Pt A) (Pr7)(DB). 

-S. 299 — Culpable homicide — Essentials of. 

The mental element in culpable homicide, i. e., the 
mental attitude of the agent towards the consequences 
of his conduct, is one of intention or knowledge. 
Motive is immaterial so far as the offence is concern¬ 
ed, and need not be established. There are three species 
of mens rea in culpable homicide :(1) An intention 
to cause death, (2) an intention to cause a dangerous 
injury, (3) knowledge that death is likely to happen. 

If a person in performing some act either (1) ex¬ 
pects death to be the consequence thereof; or (2) 
expects a dangerous injury (i. e. a bodily injury like¬ 
ly to cause death) to be the consequence thereof; or 
(3) knows that death is a likely consequence thereof, 
and in each case death ensues, his intention in the 
first two cases, and his knowledge in the third render 
the homicide culpable. A guilty intention or know¬ 
ledge is thus essential to this offence, and if this 
does not exist the killing cannot amount to culpable 
homicide. The intention or knowledge necessary in 
order to render killing culpable homicide must be 
clearly proved by the prosecution which can usually 
be done by proof of the circumstances which prove 
the act or omission in question for the presumption 
“ , i, a , man k now s the probable result of his con. 
fluct. lne fact that such knowledge is accompanied 
by indifference whether death or serious injury is 
caused or not, or even by a wish that it may not be 
M U j e t1r Terence. 1959 Cri L I 993 :1959 

M to iffwB “ 1959 323 13251 lP ' 41 

7. Ss, 299 and 300 — Law of homicide — Excep¬ 
tions — Oou, — Evidence Act (1872), 5. 105. 

™n h D laV Vt-A 0mic j de is contained in Ss. 299 and 
f.,’ Pena J Code- If the case falls under S. 300 then 

.UL?1 rder Unless , one of the exceptions to the 
* e h ‘ becomes applicable. The other defences to a 

S ° - k. Ur i ? re contai “ed in earlier sections 
wmch might make it excusable or Justifiable homicide 

the Pamil j un es ^ °ne of the various sections of 

Evident AS° de 3 PP ie l the °r s under S - 105 of the 
SlRiMr 4* I 5 " 0 d 'scharged 1957 Cri L J 532 : 
AIR 1957 Pun) 81 (83) (Pt C) (Pr 22) (DB). 

2. Intention and knowledge. 

rr Ss 299 an d 300—Essentials of offence — Know¬ 
ledge and intention—Distinction explained. 

mSsSenrf in , ,eati °n must not be confused. A 
fit?, ,1. " has 10 be ,n{err ed I torn what he does 

?“**&*• «•«■«* 1“ which death is caused and the 
g , “: h S can safely be imputed to the offend* 
«on and w' B « Bgreo °J 8 ui J c depends upon inten- 


death, but which the offender knows is likely to cause 
the death. Proof of such knowledge throws light upon 
his intention. Every person is presumed to intend the 
natural and probable consequences of bis act until 
the contrary is proved. It is therefore necessary in 
order to arrive at a decision as to an offender’s inten¬ 
tion to inquire what the natural and probable conse¬ 
quences ot his acts would be. Once there is evidenca 
that a deceased person sustained injuries which were 
sufficient in the ordinary course of nature to cause 
death, the person, who iollicted them can be presumed 
to have intended those natural and probable conse¬ 
quences. His offence would fall under the third head 
of S. 300, Penal Code. 

Under S. 299 there need be no proof of knowledge 
that the bodily injury intended was likely to cause 
dtath. Before deciding that a case of culpable homi¬ 
cide amounts to murder, there must be proof of inten¬ 
tion sufficient to bring it under S. 300. Where the 
injury deliberately inflicted is more than merely 
'likely to cause death’ but sufficient in the ordinary 
course of nature to cause death, the higher degree of 
guilt is presumed. (I960) 1 Andh W R 313: I960 Mad 
L) (Cri) 265 1 1960 Cri LJ 303 s AIR I960 Andh Pra 
141 (143) (Pt B) (Pr 12) (DB), 

—• Ss. 299 and 300—Intention* 

In deciding the question of intention in cases of 
murder, the nature of the weapon used, the part of 
the body on which the blow is given, the force of 
the blow and its number are some of the factors 
which assume importance. Death from a blow or 
blows on the head with a heavy sharp edged weapon 
is probably as a rule associated by the villagers with 
the breaking of the skull but the ignorance of the 
actual cause which will bring about the victim’s 
death as a result of the blow or blows cannot affect 
the question of striker's intention. 1952 Cri L I 1366: 
AIR 1952 Bhopal 25 (29) (Pt l) (P r 33). 

—S. 299, CIs. 2 and 3. S. 300 Thirdly—Distinction 
between knowledge and intention. 

c there I s dilfere nce between the CIs. 2 and 3 
of S. 299 it is only one of degree. The former requires 
a particular intent. The latter is satisfied with know¬ 
ledge only . Intention’ is the state of mind of a person 
with reference to certain consequences which result 
from his willed movements or omissions. An act is 
said to b ? intentional when it is done with a desire 
that certain consequences shall follow from a person's 
physical acts or omissions. 

Where the accused stabbed the deceased in a very 
vulnerable part, e. g.. the region of the chest, with 
sufficient force and with a dangerous weapon namely, 

j5.J n l fe d, , rn J ensions » he can safely be cre- 

dited with the knowledge that such an injury was 

S certa "> « inevitable and consequently 

he shall be deemed to have intended it. This is not a 
case therefore where it can he said that the foresight 
of consequences as to the injury on the chest was in 

certain."’ ° " like,ihood ” ool y and not substantially 

of? 300 S F«Sn i aCC l I k ed / a,ls ut ! der lhe third dausa 

tkp f?i ^ xa ® il ? ,n 8 the af oresaid clause, in the light 
of the third illustration, it is clear that if the accused 

wS was ““ d tude 

r-SHsS- 


t. 303) <Pn20 to ft; aSrWdhSI) 1 ' J 333 1367 
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traceable to injury — Offence held one under S. 324. 
AIR 1955 NUC (TravCo) 5429 (DB). 

3. “With the intention of causing death/' 

-S. 299—Intention of causing death. 

Intention of causing death is not the intention of 
causing the death of any particular person. The first 
illustration to S. 299 shows that a person C3n be 
guilty of culpable homicide of a person whose death 
he did not intend. The same may be gathered from 
illustration (d) to cl (4) of S. 300. 1955 Cri L J 1448 : 
AIR 1955 All G20 (629) (Pt B) (Pr 9) (DB). 

-Ss. 299 and 300—Scope — Killing when consti¬ 
tutes irurder. 

Killing may be murder although it is not premedi- 
tated. Generally speaking the “murder" is killing 
with the intention of killing or inflicting a fatal 
injury and will cover Cls.(l),(2) and (3) of S. 300, Penal 
Code. Cases under Cl. (4) of S. 300, Penal Code, are 
verv rare as will be evident from a perusal of illus. (d) 
to S. 300. Penal Code. 1952 Cri L J 136G : A I R 1952 
Bhopal 25 (29) (Pt H) (Pr 31) (Bhopal). 

Q-Ss. 299, 34 and 141—Applicability. 

Under S. 299. Penal Code, the intention of causing 
death is necessary and unless that is proved the 
offence under that section and the subsequent sec¬ 
tions cannot be said to have been committed. No 
doubt, often times it may be very difficult to procure 
direct evidence and the Court in proper cases may 
infer such an intention from the acts of the accusea. 
The question of the application of S. 34, Penal Code 
may also come up for consideration in proper cases, 
as also the question of the application of S. 141, Penal 
Code, when five or more persons form an unlawful 
assembly with the common object_and intention of 
committing murder. 29 Dec L R 105, Explained. 

In order that S. 34, Penal Code, may be applicable 
there must be a common intention to commit some 
crime, that is something punishable under the Penal 
Code or any other law; if that is so, every one would 
be liable for tbe result of their joint act in commit¬ 
ting the crime if the result was such as was likely to 
follow from their joint act in committing the crime 
intended and was not foreign to their common inten¬ 
tion; and it is not necessary in orderthat S. 34, Penal 
Code should apply that the common intention should 
have been to cause, the particular result which came 
about in committing the crime. To convict the 
accused of an offence applying S. 34 it should be 
proved that the criminal act was done in pursuance 
of the pre-arranged plan. A I R 1951 All 21 and A I R 
1945 P C 118, Rel. on. Hulliah v. State, 1954 Cri L J 
454 i I L R (1953) Hyd 613 i AIR 1954 Hyd 54 (55) 
(Prs 5, 6, 7) (FB). 

4. “With the intention of causiog such bodily 
injury as is likely to cause death". 


_Ss. 299. 147, 300, 302, 304, 109 and 34 - Four 

accused armed with lathis and one with spear — 
Common object of beating deceased — One member, 
being struck by deceased, becoming incapable of 
taking further part — Rest beating deceased causing 
several injuries resulting in death — Offences com¬ 
mitted by accused was of rioting, the moment they 
attacked the member who had btcome incapable of 
taking further part, as the result of the attack — 
Accused formed an unlawful assembly with the 
common intention of giving beaticg to the deceased. 
1950 All L J 240 : 51 Cri L J 1133 : 1950 All W R 
(HC) 376: 1 L C R (1951) 2 All 141: AIR 1950 All 418 
(419) (Pt A) (Pr 7) (DB). 

_S. 299 — Intention — Giving blow with hatchet 

— Death caused — Iotention is to cause death or 


such injury as was sufficient, in ordinary course o! 
nature, to cause death. AIR 1955 NUC (Him PraV 
2346. 

-S. 299 — Applicability — Death not imminent 

result — Offence. 

Ooiter per Shiv Dayal, J. :— Ordinarily if a child 
of two years is thrown across a wall five feet high, 
death will not be the imminent result. If therefore, 
the child dies, the offence is not under S. 302 bat 
under S. 304. 1960 Cri L J 480 : 1960 Jab L I 391 r 
1960 M P L J 691 i AIR 1960 Madh Pra 102 (104) 
(Pt D) (Pr 16) (DB). 

—Ss. 299 and 300 — Intention of causing bodily 
injury as likely to cause death may be inferred from 
firing with fire arm at persons indiscriminately. 

The act of indiscriminate firing with fire arm at 
persons is in itself so imminently dangerous that unless 
there is some other defence available, the offender 
must be held to have the intention of causing such 
bodily injury as he knew was likely to cause death 
or in the ordinary course of nature was likely to 
cause death. AIR It35 Cal 530. Dissent from. 1961 
Raj L W 82 : 1LR (1961) 11 Raj 134. 


5. “With the knowledge that he is likely by 
such act to cause death." 


•-Ss. 299, 300, 302. 304, Part 1—Applicability- 

Lathi blow—Knowledge of bodily injury likely to 
cause death—Sentence. 

The accused administered six blows of the lathi on 
the person of the deceased and the injury No. 1 was 
the fatal injury. The injury No. 1 was kept under 
observation. The deceased however developed slight 
symptoms of compression of brain and these symp¬ 
toms gradually increased and he became absolutely 
unconscious on the 28th March, 1952. Extra dural 
haemorrhage set in and proved fatal. 

Held, that it was the accused who was responsible 
for inflicting the injuries which ultimately resulted 
in the death of the deceased. But the accused could 
not under the circumstances be held to have been 
actuated with the intention of causing the death of 
the deceased. But the accused no douot knew that he 
would be causing such bodily injury as was likely to 
cause death and the offence committed by him would 
fall under S. 304, Part 1 and not under S. 302. 

(Tbe conviction under S. 302 of the Penal Code 
was converted to that under S. 304, Part 1 of the 
Indian Penal Code and the sentence of transportation 
for life meted out to the accused, was converted into 
a sentence of 10 years' rigorous imprisonment). 

Inder Singh v. State of Pepsu, 1955 Cri L J 1014 i 
I L R (1954) Patiala 380 : A 1 R 1955 S C 439 (441> 
(Pt A) (Prs 9, 10). 


-Ss. 299, 300 fourthly and 304, Para. 2 - Applica¬ 
bility — Illustration (d) to S. 300 fourthly—Accused 
firing gun on members of opposite party—No inten- 
lion of killing any particular person—One member 
bit and killed — Olfcnce. 

Where in the altercation that arose between the 
two parties, the accused fired his gun in the air to 
scare away the opposite party and in that act one 
stray pellet caused gunshot wound to a member ot 
the opposite side which proved fatal, the accused 
must be deemed to have caused the death of the de¬ 
ceased with the knowledge that he was likely by such 
act to cause death but without knowing that the act 
was so imminently dangerous that it must, in all pro¬ 
bability; cause death or such bodily injury' as was 
likely to cause death, and commits an offence under 
Pait 2 of S. 304. 56 Punj L R 339: 56 Cri L q J 305 i 
AIR 1955 Pud j 13 (15, 17) (Pt B) (Pis 29, 30, 43> 
(DB). 
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-S. £99. Expl. II — Applicability — In view of 

Expl. II to S. 299 and Cls. (2) and (4) of S. 300, it 
would be no defence at all to a charge of murder to 
plead that there was to proper medical treatment, if 
the injury which caused the death was indicted with 
the intention of causing such bodily injury as the 
accused knew to be likely to cause the victim’s death 
or that his act was so imminently dangerous that it 
must in all probability cause the victim s death or 
such bodily injury as was likely to cause death. See 
Penal Code (1860), S. 300 (2). 1959 Cri L J 951: 
AIR 1959 Ker 230 (DB). 

-S. 299, Expl. (2) — Death of victim due to fatal 

injury intentionally caused by accused — Olfence 
is murder under S. 300 'thirdly'—Absence of imme¬ 
diate medical attention does not atfect nature ot 
oflence. See Penal Code (1660), S. 500 thirdly. 1965 
(2) Cri L J 42 : AIR 1965 Mad 261 (DB). 

-Ss. 299. :Expl. 2, 302, 307, 34, 511 - Attempt to 

commit crime—Elements— Distinction between prepa¬ 
ration and attempt — Attempt to murder—Accident 
intervening and resulting in death—Etfect—Husband 
and wife determined to commit suicide, jumping into 
well with infant child—Child slipping from hands of 
mother as accused jumped, falling in and drowned — 
Accused held guilty only ol attempt to murder child 
and not of murder — See Penal Code (I860), S. 302. 
1961 (2) Cri L ] 781 : AIR 1981 Mad 498 (DB). 

-S. 299, Expl. 2—Death caused by bodily injury. 

Where somebody strikes a man causing a wound 
and that wound in the ordinary course gives rise to 
certain disease which is the immediate cause of the 
death, the person causing the wound cannot be 
exonerated and he will be guilty either for murder 
or culpable homicide not amounting to murder 
according to the circumstances ot each case, evan if 
death could have been prevented by the deceased by 
resorting to proper remedies and skilful treatment. 
He would also be responsible for the death of the 
deceased if the latter was negligent in a way that he 
carried on as usual without taking the necessary 
precautions which a man in his position would have 
done. But, if something also intervened between 
the injury and the death due to distinct set of circum¬ 
stances, such as gross neglect, or resorting to impro¬ 
per remedies, that disease not being the natural and 
probable result ol the injury itself, the person causing 
the injury cannot be held responsible lor culpable 
homicide amounting or not amounting to murder. 16 
W R (Eng) 319, Bel. on. 1956 Pat L R 317. 

-Ss. 299, Expl. II, 300—Applicability — Injury to 

side of head of old man of 75 with chopper such as 
to cause exposure of tissue of brain—Death resulting 
— Offence — Plea ol death being due to negligence 
and carelessness of doctors — If open — Conviction 
under S. 301. 

To break open the side of the head of a peron with 
a chopper in such manner as to expose the tissue of 
the brain in that region cannot be held to be a minor 
injury inflicted without any intention to cause death 
and without the knowledge that death was likely to 
be caused as a consequence of that injury^ especially 
when the victim is an old man of about 75 years of 
age. When the medical evidence is to the effect that 
the injury was serious and that death was due to 
coma from inflammation of the brain membrane and 
substance consequent on the injury to the head the 
case must be held to be a typical one of murder falling 
under S. 301, Travancore Penal Code, (S. 302, I. P. C.) 
and it cannot be said that there was no intention to 
cause death or no knowledge that it was likely to 
cause death. To hold in such a case that death was 
caused not by the injury but as a result of the negli¬ 
gence and carelessness of I he doctors who attended 
upon the victim is directly opposed to the provisions 


of Explanation II to S. 298, Penal Code, and such a 
defence Is not open to the accused. The case falls 
easily within ihe purview of S. 301, and the accused 
is liable to conviction for murder under S. 301, 
i ravancore Penai Code, and not merely under S. 320 
of that Code. 1950 Ker L T 267 (TravCo). 

SECTION 300 

SYNOPSIS 

(Penal Code (1800), S. 300.) 

1. Scope. 

2. "Act by which dealh is caused.” 

3. Knowledge and intention. 

See also Penal Code (I860), S. 299. 

3A. Common intention. 

See Note 20 and Penal Code (1S60), S. 34. 

4. Intention of causiug death. 

5. ' Secondly.” 

6. ' Thirdly.” 

7. "Fourthly.” 

8. Exceptions — General. 

See also Note 24 and Evidence Act (1872), S. 105. 

9. Exception 1— Crave and sudden provocation. 

(A) Sudden provocation. 

(B) "Whilst deprived of his power of self- 
control.” 

(C) Adultery causing provocation. 

(D) Words and abusive language causing pro¬ 
vocation. 

(E) Provocation not grave and sudden. 

(F) Proviso 1. 

(G) Provocation — Burden of proof. 

10. Exception 2 — General. 

See also Penal Code (1860), Ss. 96-100. 

(A) ‘To the exercise of the right of private 
defence.” 

(B) No right of private defence. 

(C) "Exceeds the power given to him by law.' 1 

(D) "Without any intention to do more harm 
than necessary.” 

11. Exception 3. 

12. Exception 4 — Scope and applicability. 

(A) "Without premeditation.” 

(B) "In a sudden fight.” 

(C) "In the heat of passion upon a sudden 
quarrel.” 

(D) "Withoutoffenders .. . .unusual manner.” 

13. Exception 5. 

14. Murder and culpable homicide not amounting to 

murder — Distinction. 

See also Penal Code (1860), Ss. 299 and 304. 

15. Murder and culpable homicide not amounting to 

mufder — Illustrative cases. 

See also Penal Code (1800), S. 304. 

16. Murder or hurt. 

17. Motive. 

See also (1) Evidence Act (1872), S. 5. 

(2) Penal Code (I860), S. 302. 

18. Framing of charge under S. 302, Penal Code. 

19. Charge to jury. 

See also Criminal P. C. (1S98), S. 297. 

20. Sections 34 and 300, Penal Code. 

See also Penal Code (1800), S. 34. 

21. Sections 149 and 300, Penal Cide, 

See also Penal Code (1860), S. 149. 
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22. Evidence — General. 

23. Onus of proof. 

See also (1) Notes 8 and 9 (G). 

(2) Evidence Act (1S72), S. 105. 

24. Benefit of doubt. 

See also Evidence Act (1S72), S. 3. 

25. Circumstantial evidence. 

See also (1) Criminal P. C. (L898), S. 307. 

(2) Evidence Act (1872), S. 3. 

26. Proof of death. 

See also Peual Code (i860), S. 302 — Corpus 
delicti. 

27. Dying declaration. 

See also Evidence Act (1872), S. 32. 

28. Evidence of poisoning. 

29. Evidence as to possession of property. 

See also Evidence Act (1372), S. lid. 

30. Confession. 

3L Evidence, value of — Illustrative cases. 


1. Scope. 

-S. 300 — Intention — Proof — Conviction on 

statement made in Court — Accused’s act done under 
duress and threat of instant death — Absence of 
common intention between accused and others who 
killed — Offence fell underS. 201. See Criminal P. C. 
(1898), S. 342. 1957 Cri L J 344 : AIR 1957 All 184 
(DB). 

[Overruled in AIR 1960 All 192 (FB)]. 

—Ss. 300 and 299 — Scope of—Section 299 defines 
culpable homicide. Culpable homicide is of two kinds, 
culpable homicide amounting to murder and culpable 
homicide not amounting to murder. Section 299 
cannot betaken to be definition of culpable homicide 
not amounting to murder, as the section clearly speaks 
of culpable homicide simpliciter. The scheme of the 
Code is that first the genus "culpable homicide'’ is 
defined and then murder, which is species of culpable 
homicide, is defined. What is left out of culpable 
homicide after the special characteristic of murder is 
taken away from it, is culpably homicide not amount¬ 
ing to murder. For this reason the Code does not 
contain any definition of culpable homicide not 
to murder. See Penal Code (I860), S. 299. 
^CriL J 585 : ILR (1953; 2 All 885 : AIR 1953 
All 203 (DB). 

S. 300 — Scope and effect — Whether offender 
S 1 j tend ,n J“ ry 10 be sufficient to cause death 
inflicted" t0 f#Ce naturBl C0nse< iuences of injuries 

.W? discussing the nature of the offence com. 
mitted by the accused in the instant case, the Court 

l . he , ar ? bit of S - 30 °- Penal Code, 
and held that the test laid down in (I960) 1 An W R 

lif’ “Opposed to the observations in AIR 1958 S C 
The Court, in the instant case, held that the 

tn b ,K * ,n ( A 960) \ An W R 313 being opposed 
fmm' in an rem i. Co £- t decision, were rightly dissented 
from in an earlier Division Bench judgment in Cr a 

An S WR\^ 9, nnin f 1959 andl2of l90O » (I960) 1 

AUU958 S SC2k? h W< Cr)2fl5 ’ Diss ' fr ° m : AIR 

Mad LI r&ntS?’ !?L l , l ? 62) 1 Andh LT 181:1962 
man l J (Cri) 86 i (1962) 1 Andh W R 84. 

toTases? 00, 304 ~ A I*P lic “bility - Right approach 
is If thn °/ ll eu, P» w « homicide 

^^^m^S^SST'ArssL'l 


proved to fall under one of the exceptions would be 
punishable under S. 304, Part I. otherwise, it would 
be murder punishable by S. 302. Peaa! Code. If, on 
the other hand, the requirements of S. 300 are not 
fulfilled and the oilencs does not fall unoer any one 
of its four clauses, the Court should proceed to see 
whether it was committed with one of the intentions 
mentioned in Part I or only with the knowledge 
described in Part II to S. 304. (1951) 3 Pepsu L R 
558. 

-S. 300 — Person convicted for murder and sen¬ 
tenced to transportation of life—Sentence afterwards 
remitted conditionally under S. 401 (3), Criminal 
P. C. and accused released — Accused committing 
murder of two women after release — Accused is 
liable to be convicted under S. 303. See Penal Code 
(18H0). S. 303. 1965 (1) Cri L J 473 : AIR 1965 Punj 
156 (DB). 

2. "Act by which death is caused”. 

-S. 300—Applicability — Illegal omission — Hus¬ 
band mt providing hi> wife necessaries for existence 
—DeMh of wife — Liability of husband, discussed. 
See Penal Code S'. 32. 1959 Cri LJ 36S * 

A I R 1959 Punj 134. 

-Ss. 300,299 — ‘‘With the know ledge that lie is 

likely by such act to cause death”—Accused wrong¬ 
fully confining deceased in a room — Accused by 
bringing deceased in lime quarry believing him to be 
dead though in fact he was alive — Accused held 
guilty under S. 304-A although he had no guilty 
intention or knowledge within meaning of S. 299 but 
the act was a rash act. 1960 Raj L W 4 : I L R 
(1959) 9 Raj 762, 


3. Knowledge and intention. 

See also Penal Coda (I860), S. 299. 

• —Ss. 300 and 40 — Motive, intention and know¬ 
ledge — Distinction pointed out. See Penal Code 
(I860), S. 40. 1956 Cri L J 919 (2): A I R 1956 5 C 
488. 


■o. auu- 


-lDicnuon ana knowledge—Distinction. 
The words used in S. 300 connote intonlion an< 
not knowledge. Knowledge as contrasted within 
tention would more properly signify a slate of menta 
realisation in which the mind is a passive reeipien 
of certain ideas and impressions arising in it o 
passing before it. It would refer to a bare state o 
conscious awareness of certain facts in which humai 
mind might itself remain supine or inactive, 

On the other hand, intention connotes a consciou 
state in which mental faculties are roused into acti 
vity and summoned into action for the deliherati 
purpose of being directed towards a particular an< 
specified end which the human mind conceives an< 
perceives before itself. Mental faculties which migh 
be dispersed in the case of knowledge are in the cas> 
n,.i a le ™°? co " 1 centr ? ted a,ld converged on a parti 
and projected in a set direction. Thi 
b ^ een L the shades of the meaning of tin 

!7nl7oA rd of , ,l fine .k Ut i lear l - andthe use of the on. 
of the ofber by the Legislature cannot b. 

muTt ihA^T 056 ' J he - vords L sed hy the Legislate. 
n95fl/| h AH f R r /’ , b Q e «8^ e “ their lull effect. I LI 
(I^5 d) I All 84 : 1955 Cri L J 894 i A I R lQ^ 6 ; ai 
321 (325) (Pt B) ( Pr 20) (DB). ‘ " 1955 Al 

SSStJ 0 ® 1 “"J.fD-'ngredjentsof-Knowledgeand 

1860) S 29? q n finn n ' ?*? , 2& ed * See Penal Co* 
Pra 141 (DB) 196 ° Cn L J 303 : A I R I960 And! 

weapon—Knn^Jl'p^ 3 , ond 325 - Lathi not a letha 

57SerS aOB?9i i' np 7S; c « r * a, ' n,y - not P r °babi. 

my under S. 300 (2), Penal Code-In the absence ol 
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such knowledge conviction under S. 307, Penal Code 
is improper. 

Held, that in view of the injuries the offence could 
not be one under S. 323, Penal Code. Having regard 
to the fact that the assailants had used lathis as 
weapons of offence, it could not be said definitely 
that their intention was to cause death. Ordinarily, 
lathis are not held to be lethal weapons even if used 
over the head of the victim The word‘knowledge* 
in clause (2) of S. 300, Penal Code, imports a certainty 
and not merely a probability. In the absence of any 
material od record to attribute to the accused any 
such‘knowledge* as was required to bring their act 
within the mischief of S. 307, Penal Code, they could 
only be attributed with the knowledge of natural 
consequences that follow the assault by a lathi. They 
could be convicted under S. 325 read with S. 34, 
Penal Code. 1961 M P L J (Notes) 290. 

Ss. 300, 302 — Applicability — Death of suspect 
caused by torture of police officer — Applicability of 
S. 302 is not excluded. 1955 Cri L J 1385 : A 1 R 
1955 Pepsu 153 (155) (Pt C) (Pr 9). 

—S. 300—Intention or knowledge of causing death 
—Evidence Act (1872), Ss. 101.103. 

Under S. 300 the prosecution has to prove that the 
act by which death is caused was done with a certain 
intention or knowledge and as long as the prosecu¬ 
tion does not prove such intention or knowledge, the 
accused is entitled to acquittal and there is no onus 
on him to take or prove any special plea of accident 
or necessity. Where, as in the offence of murder, 
intent or knowledge is an ingredient of a crime, there 
is no onus on the accused to prove that the act was 
accidental. 29 T L R 250, Rel. on. 

Where death is caused by injuries from a fire-arm, 
the prosecution has to show not only that the firing 
was intentional or voluntary hut also that the firing 
was prompted by any such intention or knowledge as 
is mentioned in S. 300. If either of these ingredients 
is not proved, the offence committed is not murder 
whatever else it may be. AIR 1949 Lah 85, Rel. on; 
1935 A C 465, Ref. I L R (1950) Punj 155 : 1954 
Cri L J 22 : A I R 1953 Punj 295 (296) (Pt B) (Pr 12) 
(DB). 

3-A. Common intention. 

See Note 20 and Penal Code (I860), S. 34. 

4. Intention of causing death. 

• -Ss. 300, 84, 302— Unsoundness of mind—Epi¬ 

leptic insanity—Must exist at the time of commission 
of the act — Held on facts that the murder was com¬ 
mitted not in a sudden mood of insanity. Criminal 
A. No. 3 of 1957 decided by Madhya Pradesh High 
Court (Gwalior Bench), Reversed. See Penal Code 
(I860), S. 84. 1961 (2) CriLJ 43 : A I R 1961 S C 
998. 

m -S. 300 — Applicability — Attempt to commit 

robbery by five or more persons — Accused running 
away without committing robbery on hue and cry— 
Villagers chasing accused—One accused, killing one 
of chasers when they had gone at considerable dis¬ 
tance — Offence is one of dacoity punishable under 
S. 395—Murder not being committed in the course of 
dacoity within the meaning of S. 396, the murder was 
a separate transaction — Accused could be convicted 
under S. 302 though not under S. 396. See Penal 
Code (I860), S. 395. 1957 CriLJ 416: AIR 1957 
S C 320. 

• -S. 300—Intention of causing death. 

Where the accused set fire to the cottage in which 
the deceased was sleeping and before doing so took 
care to lock the door from outside so that the ser¬ 
vants of the deceased who were sleeping outside 
would be of no help to the deceased and further took 


active steps to prevent the villagers also from bringing 
any succour to the person who was being burnt 
alive. 

Held, that the intention of the accused to kill the 
deceased was clear from these facts. Rawalpenta 
\ enkalu v. State of Hyderabad, 1956 CriLJ 338: 
A I R 1956 S C 171 (174) (Pt A) (Pr 9). 

——Ss. 300 (1) and 302—Accused who was asked by 
his brother to quit his house, following him with axe 
in hand —Accused hitting deceased on his head, neck 
and back resulting in instantaneous death—Accused 
must be presumed to have intended to cause his 
death —Case fills under S. 300, Cl. (1)—Exception (1) 
to S. 300 held did not apply as provocation was not 
grave—O lence is murder. AIR 1950 Ajmer 75 (76) 
(Pt B) (Prs 7,8). 

-S. 300—Serious injury on vital part with dan¬ 
gerous weapon. 

Causing of a serious iojury on a vital part of the 
body of the deceased with a dangerous weapon, like 
an axe, must necessarily lead to the inference that the 
accused intended to kill the deceased. He is there¬ 
fore. clearlv guilty of murder. 1952 All LJ 400: 

1952 All W R (HC) 544 : 1952 All Cri R 143 : 1953 
Cri L J 804 : ILR (1954) 2 All 65 : AIR 1953 All 373 
(374) (Pt B) (Pr 13) (DB). 

- S. 300. Firstly and Thirdly. 

Where injuries are inflicted by a number of persons 
with the intention of killing a« person and death 
ensues as a result of the injuries, it is a case of mur¬ 
der falling under the first clause of S. 300—Even if 
the common object of the assembly is not to kill that 
person still the case will fall under Cl. (3) of S. 300, 
if the injuries actually inflicted show that they are 
sufficient in the ordinary course of nature to cause 
death—The persons who cause such injuries must be 
held to have inflicted them intentionally. 1952 All 
Cri R 162: 1952 All L J 682: 1952 All VVR (H C) 
615 :1952 R D (IIC) 352 : 1953 Cri L J 450 : AIR 

1953 All 189 (191) (Pt A) (Pr 12) (DB). 

-S. 300—Stabbing old unarmed person with knife 

on vital part of body. 

When a person stabs another person, more especial¬ 
ly an old unarmed person, with a knife or any other 
sharp-edged cutting weapon on a vital part of the 
body, like the abdomen, he obviously intends to cause 
death or to cause such bodily injury as is sufficient in 
the ordinary course of nature to cause death; tend he 
would be guilty of murder as defined in S. 300. 51 
Cri L J 1040 : (LR (1951) 1 AJ1 673 : AIR 1950 All 
380 (382) (Pt A) (Pr 19) (DBJ7 

-S. 300—Madness is a question of fact—Held on 

facts and circumstances of the case that the accused 
was really of unsound mind at the time of occurrence. 
See Penal Code (I860), S. 84. 1965 (1) Cri L J 138 1 
AIR 1965 Andh Pra 28 (DB). 

-S. 300—Accused without excuse firing a gun at 

crowd and killing one of the crowd — No premedia- 
tion or design to kill any particular person— Offence 
is murder. (In this case it was found that the accused 
had taken deliberate aim at the deceased) 1962 (l) 
Cri L J 394 : AIR 1962 Andh Pra 166 (L71) (Pt D) 
(Pr 41) (DB). 

-S. 300-Intention—Man is presumed to intend 

consequences of his own act—Accused pierc ing spear 
through vital part (right side of head) oPdeceased 
which alone was sufficient to cause death in ordinary 
course—Accused held intended to cause death. AIR 
1955 NUC (Andhra) 3840 (DB). 

-S. 300 -Intention to cauie death—Sword blows 

aimed at head. 

The offence committed would be of murder not only 
when the act is done with the intention of causing 


(feiik to f=fe S? ft 'sm 4m> .Sfe® @5fea? 5ca*= 

$mw©j Isaswflafes •ra****! te & «$)&. 

$rfc*s 'Jstm wffii t Bwaci. ims? tJaisd*® As fosw- 

‘mus&ip Ssfoeatm «b® 0 @ <few® usswajA?fas (a® 3&* 

■v^ium. s-'J fo* T.-.-i.: *4? ft* cam Sjss ctoeti c? * 

as ;ia> -smBs as* fe©fi% sateSm u wwg ta 

tWamja^W '© ^S»S O808&, 8®§® MOW •# '<•: I 

-3.8®!!*=?-'itee^feiB •]© issues® dfessifc—Atete?s^sfeS 
sisiesS®. 

A ymm ■*)!& dteSafetess te caste s«s®® J» 

(ifeki i?si8sS vaa&& syUfeSa S to®® aaffiSB* bwfe ;2?«a 

<££4 fexanjitec-, $£ k--U. > «>i:-.y CASS: l»J K-jJS bi 

<l#mk siteHy f;ki£ ii? asl &ia©afi5mta0|% femgsesj® 
{fi* k sa^se fa alii praMcffil&f mem «a®a» vs sms. 

faMvtefaBgwk p'.wH St fafii 

(sfiiiiaaAfe dte'-s 

to mags dwifec AS 

tm @rt k, jj mm « 

=§■., MS fM SD3fe Da&Mftfeffi 6® sans® lalsasfib ??iss 
3® fe& saS®safr“S®aO& sseasas® r sikm ®>to® pssssio 
‘jfeTiiKfc -m <£ ite ‘s^fissin ss®4 ip tt3w M«@®casa| ? 
Sts gftaL pg^ ®g '3a® Ifeg?y csfeSsfe aBB&ssRl ?» 

cb? & r isfa®? m& asteas ®? s5» SBjJroSm xiUi 
Si fifes Ifevife al? % mism/H wim ins 3ltes= 

rte <3ffi©L3sS <5503 (fe pssbs (Safe &e& bto&iws to 

i® lbs ©»?S51©J1 §®?Mcte 


Wfefar >■ -ft — 

, jx . 

mi im mfeife nr. to cs 


'tse £m 



3&sa«l* pmmM % a @1 

•si (;:,■» p«$e< tmm fc few aastwtetfi, 
®ii#Apaisi tg®E ELs. saBfflsa^s efegoEateasas w 
iMJsfe§090%gpeC&smEsfei?fc-se!o eal 
®tes®3M se 8®EW: lasBfe isosaBBsPteS Sra «»««««= 

'X:fr«Ew« sis ‘fesuaaiss >#£5;' fo$$g$..z!8i®c-, ms® 
"m •^.'keSitel u «ei ®i? &© -Jaasgw*iws8" 
mmm jssgete?. : ©B erxsss assagfit 

eSsgi, i® j®gg®V ffitesEsim 





o- S ite. ml ssieaSfel© 





©553 v,m 

Ssxas'” 1 ®is. 
f fel s ®^83 d? 


«.iCT) €el? sps« las 3sr: pste s !i 

Hash !«kh Ef: m 

I absflBii©®a®»4s4 

f 3SJE ®® fflS gpnsgal SEl. s 4 
IfSm fe TOfiay* tesffi'W5'C»te© y.'Mi >'/.?' wtii-s-JSair 1 
isssigtefegis© ©iE®fe titeB’mtetom &•£«« m»j 
cesxoiifes. sp is® m mMi te Lijiiise= 

a«fe»h sjsufesBtu,, Ii.i fe e5®@bs@ 4-2 mp «r 
^aaopQai^b wMmsam. cfe sm ^6® 

W ' ®il- 'M 1® ©tSJ¥SS*asfelB^ 3£®fek 32, 'M,Ss© 5M) r -S ■Sffikw: 
■iw^' i)B £s fei 


318J5»S?3 p53Ek53Sae 2S®S5 ®£SE®te:J flS ®®ffl 
teaft ife ftesSfesa ewsag a® <®iaP5fe^l feifc 

, @M m ®sterfg?o (0» M-4; WSs@8 

M spiffixMi) 2. ^a?S® -J ©&) ® 

m r, i $m »«sufl dfe m r,a £ « 

,r : 4 Si®- 'Miafe 5i) ®mas iflrrf:i=Stei:4 
^ffi»|Jf|lo®8SBfeS® ( ,aasj£S» n5 fife feigldraftafl so- 

: fera?e: pjfiiik®' g© 

mrntm 

p&'3 ® ft (in .35 0»© i»l mi fea feflfefisg i&D stefe 
ux)te|33 fstft. fe- Msii0m if (sndtag liflSfe fiEs s®. 

c^^ssifiteSia@ e% d®im 7- 



'-JiX' 








fis qrtsp 

mi* 


-iiW®' MMDSsp -EteHafescaJ© as^ ?ssp®- 

teres? ^=ffcaijff®!^ie ®§ testes &md sm® w 
feaesHStas afi Bnms^alH^ 8i1s«#'=S l !«4 Ensftc. vafl S3f&©- 
iytwb SS'V «!s-f^n, S. ®4 

«ms mm if.v>}f life m itm, 

=ftfc. fiSJ, H%. Ofess§Sfe® % S', SIlU • 
8we^6 3 k f-sviamfe ^amieMfe -=• TddSwt&im MJo 

mm vtegmi&m aa& afrfeuaj^- •^SfissypS te 

SmSmst fc®irff.?sfes: aa® r^bJsg a@ teSla-Mafese 

=E®3K®Sa 800 'SSSDu 4?'®SS£i0@4 iji «8SSEaB® *' 
fffl^gfcf§5 tea m&. K-ft’ ikfenii. eWSW-^SfcK 

•limii teals Ea^na?«s®®s®s®il fuaeaS^sS^fia 
Qiafi is@f;-jii*i = iaiJl ,p^i^ ®ei> @l! 

m sws&m @B£dl ssii s.©2 ®if i3s)®?fe, JllBIlSisMILr 

p s M® w t m a •!!!« 5^1 iff r, 31 

mim sibii & b. @aia iia®.i ^m f u m *££& 

XM Witvfl#2 acfli) (Has aju H& 


=»i ®SS, g'Mbfelsag 

li: b^c&aS CSwk u»p! .-AUab 

fe S'srM !»«8SW:- Si *§& ilaO® C^rfi fti s £M 

wm ^ fi Sg«W(sBeA882te % a*9Mfe 

=-• fe I® 1 - 1 QE'fl ! .% AgjjiY • - • ftx^wilog af 

:f sjs?*!® <&mfe=<Q)il£3« {jfeig ®s4$e S. »MBi fesssjsaa®®? 

•&^ua^ w mmA &M !»S? ©<S iMkM\j Whil 

7=^ ' ®Pff=®:^jfy *t1 «=> iicmc 





O * ' 'V U ^ 4 XJ. • -4i AV. 5J uli v ~J\J AV>1V D 

teim. 

aw» fc *—fir' ir 


?s- di . 

m ^ m msm&. M b a«aB©^©i 2 te 



I, fe 

•jilwte; (c’V;5 . 
ii * Es§sa®a 


; 2i Si)®6 w®y# my®, h &mmm ,»*, 

is&im m:\foa 'MwMd 

<m.M 


mmm vmmm m wmrn mJLhm 
tfc Tl (c ''' »,® life c# 

• fe'^ptc jmfe >mm:rnm ^ 

".^Sve ‘'••VvSi; lira! | ‘fJlIfSt^WHA-.yi-.w. fl- 


























21G 


PENAL CODE (1S60). S. 300, Note 4 


s. 14). See PeDal Code (ISfO), S. S5. 1953 Cri L J 
1587 : AIR 1953 Mad 827 (DB). 

S. 300 — Intention to cause death — Four sons 
armed with deadly weapons attacking deceased on 
the roof of a house—Deceased being unarmed jump¬ 
ing from the roof to save himself and dying — Held, 
attack by the accused persons must be held to be the 
direct cause of death of the deceased. 1960 Cri L ] 
1222 (2) : 38 Mys L J 365 : 1960 Mad L ) (Cr) 575 : 
AIK I960 Mys 228 (229) (Pt C) (Pr 9) (DB). 


“T S. 300—Intention to cause death — Separate acts 
of accused following closely upon and connected 
with one another—Death caused — All accused may 
be convicted of murder—Separate charges not neces¬ 
sary. 

If the intention is to kill and a killing results and 
if the acts of the accused follow closely upon one 
another and are intimately connected with one 
another, the action being continuous it is impossible 
to resolve the incidents into two or three wholly sepa¬ 
rate actions. It cannot be said that these separate 
actions were inspired by dilferent motives or com- 
mitted for different reasons. Ti e accused must bo 
treated as havirg done one act uith the intention of 
causing death; they are therefore guilty of murder. 
In such a case it is inappropriate to frame separate 
charges for separate incidents. AIR 1931 Lah 27, He!, 
on. 33 Mys L J 365 : 1960 Cri L J 1222 (2) : I960 
Mad L J (Cr) 575 :: AIK 1960 Mys 228 (229) (Pt D) 
(Pr9) (DB). 


“—"S. 300—Intention to cause death—Acts, resulting 
in death done with reckless indifference or ignorance 
whether deceased was alive or dead—Accused is 
guilty of murder. 38 Mys L J 365 : I960 Cri L J 
1222 (2) : 1960 Mad L J (Cr) 575 : AIR I960 Mys 
223 (229) (Pt E) (Pr 9) (DB). 


--Ss. 300 and 302—Murder—Intention of accused 

is to be gathered from injury inflicted by him. 

The intention of an accused person can be gathered 
only from the act which has been actually committed 
by him. W hen a deadly weapon (such as a Jambia) is 
used with so much of violence as to result in an 
injury whereby the chest cavity is punctured, the 
left lung is injured and the heart is cut, it cannot be 
said that the offence committed by the accused can 
be any offence other than that of murder. Therefore, 
it has to be taken that by dealing the blow with the 
weapon the accused intended to cause this injury. 
AIR 1933 Pat 508; AIR 1934 Lah 741; AIR 1950 S C 
488; AIR 1958 SC 405, Bel. on. 39 Mys L J 665 i 
1961 Mad L J (Cri) 705 : ILR (1960) Mys 446. 


-Ss. 300, 302—Accused illiterate, aboriginal boy of 

10—Woman killed at night under impression that she 
was witch—No proof of his awareness that he was 
killing human being — Accused held not guilty of 
murder under S. 302. '30 Cut L T 163 : 1964 (2) Cri 
L J 105 (106) (Pt B) (Pr 5) (Orissa) (DB). 


-—S. 300—Liability under Ss. 34 and 149—Distinc¬ 
tion-Joint liability—Essentials — Inference of inten¬ 
tion to form a plan for an offence—Carrying of wea¬ 
pons of every day use — Sufficiency. See Penal Code 
(1860), S. 34. (1961)3 0 J D 325. ' 


-Ss. 300, 86, 304 — Offence by drunken person— 
Presumption as to guilty intention—Law discussed— 
Accused held capable of forming necessary intention 
to constitute murder. See Penal Code (I860), S. 80. 
52 Cri L J 113G : AIK 1951 Orissa 354 (DB). 


-—S. 300—Murder—Terrific blow on head fractur¬ 
ing skull like coconut shell—Inference stated. 


Where the accused gave the deceased a terrific 
blow on the head in consequeoce of which the skull 
got fractured like a cocoanut shell and the unfortu¬ 
nate man died, it was held that the only inference 


that could be made was that the person who gave 
such a blow either intended to cause the victim's 
death or else intended to cause such bodily injury as 
would be sufficient in the ordinary course of nature 
to cause death. 52 Cri LJ 1136; AIR 1951 Orissa 
354 (354) (Pt A) (Pr 4) (DB). 

# " 7 "Ss. 300, 302—Intention to cause death — Brutal 
injuries even after falling of deceased after first 
blow. 

Where the evidence discloses that the deceased had 
fallen after the very first blow inflicted by the ac¬ 
cused by the blunt side of a tabla and that even after 
the fall, the accused inflicted further assault on his 
person with the sharp edge of the tabla, that can be 
only consistent with the intention of finishing him to 
death; and hence the accused is clearly guilty under 
S. 302, I. P. Code. ILR 33 Pat 397 : 1955 Cri L J 577 * 
AIR 1955 Pat 161 (166) (Pt C) (Pr 9) (DB). 

-S. 300—Intention—Presumption as to intention. 

A gandasa is deadly weapon and a person who 
strikes a blow with it on the head of another from 
the sharp side with such violence as to cut through 
the skull and brain and thereby causes his death can 
be presumed to have done so with the intention of 
causing death or an injury sufficient in the ordinary 
course of nature to cause death. ILR (1953) Patiala 
123 : 55 Cri L J 362 i AIR 1954 Pepsu 51 (52) (Pr 5) 
(DB). 

-S. 300—Intention. 

Where injury on the neck given by a formidable 
weapon cut through the trachea and large vessels 
and resulted in instantaneous death, the intention of 
the assailant could have been no other than to take 
the life of the victim and the assailant could be 
convicted under S. 302. 1953 Cri L J 1835 : A I R 
1953 Pepsu 193 (194) (Pt B) (Pr 9) (DB). 

-S. 300—Intention of causing death—Presumption 

from nature of injuries. 

The repetition of Barchha blows with violent force 
on vulnerable and vital parts of the body can easily, 
give rise to the presumption that the intention of the 
assailant was to take away the life of his victim, 
1953 Cri L J 1748 : ILR (1952) Patiala 59 : A I R 
1953 Pepsu 186 (180) (Pt A) (Pr 2) (DB). 

-S. 300—Intention of causing death. 

Every sane person must be presumed to intend the 
result that his action normally produces and if a per¬ 
son hits another on a vulnerable part of the body 
and death occurs as a result of the blow or blows in¬ 
flicted by him, the intention of the accused was no 
other than to take the life of his victim and the 
offence committed by him amounted to murder. 
(1951) 3 Pessu L R 635. 

-S. 300 — Intention of causing death — Presump¬ 
tion of. 

Every person is presumed to intend the natural and 
probable consequences of his act. A man who re¬ 
peatedly stabs a defenceless person with a dangerous 
weapon in the abdomen and chest and pierces almost 
all the vital internal organs like pleura, peritoneum, 
liver, lung and spleen, can hardly be heard to say 
that he did nat act with the intention of causing 
bodily injury which was sufficient in the ordinary 
course of nature to cause death. The fact that accus¬ 
ed acted without premeditation or under some sort of 
provocation would not be of much importance when 
his intention was so clearly evidenced from the' 
result of his actions. (’51) 3 Pepsu L R 558. 

-S. 300 —Person committing house-breaking by 

night — Murder committed during occurrence — 
Punishment under S. 302 cannot be escaped. Seo 
Penal Code (I860), S. 460. 1964 (1) Cri L J 353 : AIR 
1964 Punj 130 (DB). 
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—S. 300 — Murder by running a man over by 
tractor. 

Where the accused stood to gain by the death of 
the deceased and the litigation between the puties 
showed that they were on terms of enmity with each 
other and the deceased was run over deliberately by 
a tractor driven by the accused : 

Held, that this was not a case ot accident and that 
the accused had committed an offence under S. 302. 
1956 All VV R (Sup) 71 i 58 Pun L R 31S. 

-S. 300 (l) and (2) — Small intestine ot deceased 

torn in track of bullet—His left kidney found smash¬ 
ed in course of bullet injuries suffered bv deceased in 
abdomen-Act of accused falls within S. 108(1) and 
(2) of S. 300. 1955 All W R (Sup) 91 , (1955) 57 Pun 
L R 379. 

(Reversed on another point in A I R 1950 S C 
520, with the result that the conviction was <et 
aside and the appeal by the accused was allowed.] 

-— Death of X by strangulation by Kin 

roonr.ot S —Body removed by K and S and concealed 
-8 held guilty under S. 201 and not S. 302. See Penal 
C° de I860), S. 211. 19o3 Paj L W 214 : ILR (1903) 
a*j way iby, 

S. 300 — Civil P. C. (ISOS), S. 367 — Offence of 
murder—Judgment should contain finding on inten- 

w°ir *rfc Criminal P. C. (1398), S. 307. A I R 1955 
N U C (Sau) 164G (DB). 

S. 300—Applicability—Assault on police party in 
pursuance of criminal conspiracy—Murder of Inspec¬ 
tor and fatal injuries on others — Conviction upheld. 

?r-£ ode < 1S90 >’ S - 120 * B - 56 Cri L J 414 : 
AIR 19oo Tray Co 33 (DB), 

S. 300 -Intention—Premeditation — Absence of, 

(Evidence Act (1872), S. lid). 
A I R 19a5 N U C (TravCo) 4115 (DB). 

5. “Seeondly. M 

•*. 8. 30°, Secondly - Intention to cause bodily 

injury likely to cause death—Inference. 

Where there were 24 injuries on the person of the 
eUherolh'ifh 4 hern were . incised aid they were 
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rhJ 1 w’ •* 3al a11 the parts °f t * 10 body on which 
lL ' U . r ? Were ? au , sed - exc0 P‘ Perhaps the list 
caused V1 thos^ 3r i S j 0f - the and tbe accused who 

be fixed u°h hfVnl K ,th d f ead ' y weap0DS must 
lni T?;“. the lnt0nt 'on of causing such bodily 

spSSjr?IffiSr: 

SSaSSKvaf 

■ s. 300 and S. 304, Part I—Applicability. 
ar m 5 e aKgroVthi C deceis m f y as h 18 the 

ed for whit hiTsni V6Dge ; nce 00 the deceas- 

The Sessions Judge tl W 6 appellant’s son. 
Passed a deati sentence hlm Under S ' 302 aod 

1 inflictedc 

tion of the inr^ninr flhocas ? that the inten- 

outright. He inflated thelni^ 1 t0 ''dl the deceased 

tion of murdering th a d- fi « “w WUh the lnten ' 

bodily inluriM«h 8 «n?,?ctk S ? d| but caused such 
to cause death 5 having* reoaH k f D ° .k 1 WOuld Ilk e!y 

nature of the injuries? UndSVhn o° th ® nUmber and 

, Und « the circumstances of the 


case, the proper section under which the appellant 
should have been convicted was S. 304 il) and not 
S. 302. Kapur Singh v. State of Pep<u, ILR (1955) 
Patiala 113 : 1956 Cri L J 1265 : AIK 1956 S C 654 
(655) (Prs 3, 4). 

e-S. 300—Applicability — Direction tu comrade 

to fire indiscriminately at hostile group — Death of 
member of group. 

If ihe direction given by the accused to his com¬ 
rade is a direction to fire indiscriminately against 
the members of the hostile group, he would clearly 
be guilty if his direction brings about a shooting and 
death ot any one or more out of the members ut that 
group. Mathuraia Adi Reddy v. Hyderabad State, 
195G Cri L J 341 : A I R 1936 S C 177 (179) (Pt A) 
(Pr 3). 

©-S. 300 — Lathi blow — Knowledge ot bodily 

injury likely to cause death — Sentence. See Penal 
Code (lSdO), S. 299. 1955 Cri L J 1014 i A I it 1955 
S C 439. 

-S. 300—Secondly - Applicability. 

Clause (2) of S. 300 refers to the case of a person 
with a peculiar physical condition and to the accused 
having knowledge cf that peculiarity. A I R 10±9 All 
•342, J950 A L J 75, A I R 1932 Oudh 186, Not foil. 
1952 All L J 540 : 1953 All W R (HC) 03 : 1953 Cri 
L 1 565 : ILR (1953) 2 All 885 s A I R 1953 All 203 
(206) (Pt C) (Pr 15) (DB). 

-Ss. 300, 302 — Accused without excuse firing a 

gun at crowd and killing one of the crowd—No pre¬ 
meditation or design to kill any particular person— 
Offenca is murder. A I R 1950 $ C 177, Poll AIR 
1959 S C 465, Applied. 1962 (1) Cri L J 394 , A I R 
1962 Andh Pra 166 (171) (Pt D) (Pr 41) (DB). 

~—300—Death caused by bodily injury — Inten¬ 
tion-Proof. 

What a man intends can be judged from what he 
does or says. It is a general rule that a man is pre- 
sumed to do what is (he natural consequence of his 
act. Law presumes in such a case that he intended 
the natural and probable consequences of his act or 
in other words that he intended to inflict bodily injury 
to the deceased and the bodily injury intended to be 
inflicted was sufficient in tho ordinary course of 
nature to cause death. Even if there was no inten. 
tion to cause death, the act would still amount tc 

k 1S - dona with the intention of caus- 

ing such bodily injury as the offender knows to he 

!s ctused C ^960 K t h jll^ 00 ‘° Wh ° m the harm 
Intention? 0 ^ 3 °° (4) ’ 2 "' Expl. II. 304 Part I- 
..™ bere - \ g l 0Wa Up person in lhe { ull possession of 

toho H^hflifK^ 1 almost, ° judicial misconduct 
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•cause the victim’s death or such bodily injury as was 
dikely to cause death. 1958 Ker L I 236 : ILK (1958) 
Ker -118:1958 Ker LT 1179:1959 Cr L J 9S1 : 
AIR 1959 Ker 230 (232) (Pr 7) (DB). 

-Ss. 300, 302 and 504 (2)—Applicability — Accus¬ 
ed killing deceased by gun shot — No evidence of 
sudden quarrel—Accused held guilty of murder—Sen¬ 
tence in circumstances held should be lesser. AIR 
1955 NUC (Madh B) 3742 (DB). 

-S. 300 — Secondly — ‘ Intention of causing such 

bodily injury as the offender knows to be likely to 
cause death”—Injury by arrow discharged at deceas¬ 
ed in stomach—Intention can be assumed. AIR 1955 
NUC (Madh B) 1552 (DB;. 


-S. 300-Applicability — Accused beating deceas¬ 
ed with lathi and then cutting body in pieces — 
Offence. 

The deceased was beaten by the accused with a 
lathi giving her two blows upon receiving which she 
fell down. These blows had fallen od the upper por¬ 
tion of the left pinna, which was not a vital part of 
the body. There was no reason for the .-accused to be¬ 
lieve that she was dead. He then cut the body in 
three pieces and buried them. 

Held, that as the accused did not exercise any due 
-care and caution and since he acted under a sudden 
impulse, he must be deemed to have knowledge of 
the consequence arising from his act and that the 
accused was guilty of the offence of murder. 1959 
M P C 7t'4 : 1959 M P L J 1211 : 1960 Jab L J 77 : 
1960 Cr L J 605 : I L R (1959) Madh Pra 300 : AIR 
1960 Madh Pra 132 (134) (Pt B) (Pr 11) (DB). 


-S. 300 — ‘Secondly’, S. 302 — Applicability—A 

stabbing his wife in lungs and intestines — Injuries 
resulting in death — A complaining about her illicit 
intimacy with his cousin — Offence — Sentence — 
Commutation—(Cr. P. C. (1898), S. 402.) 

Where it was proved that it was A who stabbed his 
wife as a result of which she died soon after; that 
-there were four incised wounds some of uhich punc¬ 
tured the lungs and the small intestines; that A was 
•complaining that his wife was on terms of illicit inti¬ 
macy with his cousin and he had, therefore, on that 
account a strong motive to do away with her; 


Held, that it was a clear case of murder; (ii) that 
the fact that she was on terms of illicit intimacy with 
A’s cousin and that A killed her in a fit of passion, 
would only be a motive for committing the offence 
but could not be a ground for awarding the lesser of 
the penalties prescribed by law; (iii) that it was for 
4he Government to consider whether it was a nt case 
lor commuting the sentence to one of transportation 
-for life. (1950) 1 Mad L J 206 : 1955 Madh W N 1042 
(2):(l956)CriLJ 1004: AIR 1956 Mad 425 (426, 
427) (Pt A) (Prs 3,4) (DB). 

_S. 300, Cl. 4 — Injuries on deceased showing 

that weapon used for commission of offence must be 
dangerous weapon — Accused must be presumed to 
■(know that if such weapon is used, he would cause 
death of victim—Act of accused amounts to murder 
«ven though there was no intention to cause death of 
deceased. (1960) 38 Mys L J 603. 

-Ss. 300, 302, 328—Accused administering poison¬ 
ous substance to another resulting in his death — 
•Normally accused must be expected to know the 
effect of the poisonous substance — If death resulted, 
accused must be held to have intended to cause death 
■or at least knew that death was the imminent result 
of the poison administered — Accused guilty under 
S 302 and not S. 328. See Penal Code (1860), S. 302. 
1957 Cri L J 553 : AIR 1957 Pat 462 (DB). 

-Ss. 300 and 302 — Applicability — Death of sus- 

pect caused by torture of police officer. 


The application of S. 302, cannot be excluded in a 
case where the police officer, in the zeal of his duty 
to trace out an offience, commits torture on the sus. 
pect and thereby causes his death. 1955 Cri LJ 1385 1 
AIR 1955 Pepsu 153 (155) (Pt C) (Pr 9). 

-S. 300—Intention of accused in causing injury— 

Fatal injury in chest by knife blade of 9 inches— 
Intention—Offence held murder. 

Dealing a blow with a lathi even though on a vital 
part like the head does not necessarily establish that 
the accused intended to cause death but where a 
knife with blade of 9 inches is thrust in the chest of 
the deceased causing a great damage inside the chest, 
it must be concluded, in the absence of any reason¬ 
able explanation, that the accused intended to inflict 
the injury which he did and in such a case the 
offence would be murder under S. 302. AIR 1958 SC 
465; Cr. A. No. 194 of 1963, dated 5.11-1904 (SC), 
FoU. 

Once the intention to cause bodily injury actually 
found to be present is proved, the rest of the enquiry 
is purely objective and the only question would be 
whether as a matter of purely objective inference, the 
injury is sufficient in the ordinary course of nature to 
cause death. (1965) 67 Punj L R 1175. 

-S. 300 — Intention of causing bodily injury as 

likely to cause death may be inferred from firing with 
fire arm at persons indiscriminately. See Penal Code 
Code (I860), S. 299. 1961 Raj L W 82 : ILR (1961) 
11 Rai 134. 

-S. 300 — "Secondly” — Case on facts. AIR 1955 

NUC (Raj) 497 (DB). 


6. "Thirdly”. 

• —Ss. 300 thirdly, 34 — Scope and applicability 
of the sections—Test of offence under clause thirdly 
— Intentional causing of bodily injuries sufficient in 
ordinary course to cause death — Several persons in¬ 
tentionally causing such injuries resulting in death of 
the victim — All persons are guilty of murder under 
clause thirdly of S. 300 read with S. 34, Penal Code, 
Anda v. State of Rajasthan, (1965) 2SCWR 948 : 
AIR 1966 SC 148 (151, 152) (Prs 7,12,13). 

G-S, 300, Thirdly - Applicability - Essentials to 

be proved — Inference of intention from nature ot 
injury - AIR 1916 Bom 191 : I L R 41 Bom 27, 
Overruled. 

The prosecution must prove the following foots 
before it can bring a case under S.300 “thirdly [First, 
it must establish, quite objectively, that a bodily 
injury is present; secondly, the nature of the injury 
must be proved. These are purely objective investiga¬ 
tions. Thirdly, it must be proved that there was an 
intention to inflict that particular bodily injury, that 
is to say, that it was not accidental or unintentional, 
or that some other kind of injury was intended. Once 
these three elements are proved to be present, the 
enquiry proceeds further and, fourthly, it must d 
proved that the injury of the type, just described, 
made up of the three elements set out above, is suffi¬ 
cient to cause death in the ordinary course ot nature. 
This part of the enquiry is purely objective and iin¬ 
ferential and has nothing to do with the intenton or 
the offender. Once these four elements are establisbea 
by the prosecution (and, of course, the burienbon 
the prosecution throughout), the offence is 
under S.300 “thirdly’’. It does not : matter that there 
was no intention to cause death, or that there , . 
intention even to cause an injury of a kind that 
sufficient to cause death in the ordinary course or 
nature (there is no real distinction bet ween the two), 
or even that there is no knowledge that an act o: t 
kind will be likely to cause death. Once theinten 
tion to cause the bodily injury actually found to be 
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present is proved, the rest of the enquiry is purely 
objective and the only questiou is whether, as a 
matter of purely objective inference, the injury is 
sufficient in the ordinary course of nature to cause 
death. 

The question whether the intention is there or not 
is one of fact and not one of la w. It is true that in a 
given case the enquiry may be linked up with the 
seriousness of the injury. AIR 1916 Bom 191; I L R 
41 Bom 27, Overruled. Virsa Singh v. State of Punjab, 
1958 Cri L J S18 * 1959 Mad W N (S C) 34 : 36 Mvs 
LJ733: I LR(195S) Punj 1528 : 1958 5 C J 772 : 
1958 Mad L J (Cr) 579 : 1958 All VV R (H C) 572 : 
1958 All Cr R R 373 : AIR 1958 S C 465 (467, 468) 
(Prs 12, 13,15 to 17). 

0—S. 300, Thirdly* — “Injury sufficient in the 
ordinary course of nature to cause death*’—Meaning 
of. 

Although the medical evidence does not say that 
any one of the injuries on the body of the de¬ 
ceased was sufficient to cause death in the ordinary 
course of nature, it is open to the Court to look into 
the nature of the injuries found on the body of the 
deceased and infer from them that the assailants 
intended to cause death of the deceased. Even if none 
of the injuries by themselves was sufficient in the 
ordinary course of nature to cause the death of the 
deceased, cumulatively they may be sufficient in the 
ordinary course of nature to cause his death. Brij 
Bhukhan v. The State of Uttar Pradesh. 1957 Cri L j 
591: AIR 1957 S C 474 (477) (Pt B) (Pr 6). 


• —S. 300 — Injury sufficient in the ordinary 
course of nature to cause death. 

Whether a particular injury is of the fatal or non- 
fatal type is a question of fact in each case. 

Where as a result of the blow with a penknife on 
the chest of the deceased, the stomach and the 
omentum had herniated together and the omentum 
protruded through the hole which the injury had 
made and the pleura and the diaphragm were bolh 
cut and the injury had extended right up to the 
abdominal cavity : 

Held, that the injury was sufficient to cause death 
in the ordinary course of nature. Narayana Nair v. 
the State of :Trav-Co. 1956 Cri L ] 278« 1956 Ker L T 
92t 1956 All W R(Supp) 28 : AIR 1956 S C 99 (101) 
(Pt A) (Pr 10). 


—S. 300, thirdly — Conviction under — Intention 
to cause injury actually inflicted and sufficient tc 
cause death is sufficient — Such intention can be 
presumed from circumstances — Conviction undei 
S* 302 held proper. 

r d 0 /^ 10 c °nviclion under the third clause of S. 300 

R is not necessaiy for the prosecution tc 
establish that he had an {Intention of causing such 
uoaily injury as was sufficient in the ordinary course 
ot nature to cause death. All that is necessaey for the 
prosecution is to establish that the accusea had the 
intention of causing the injury which was actually 
caused to the deceased, and that that injury was suffi. 
cient in the ordinary course of nature to cause death 

* he ] nta V tion t0 cause the bodily injury 
**« a %,‘°und to be present is proved, the rest of the 
P u rely objective and the only questior 
thfHnl l i™j as a m m , att . er of , purely objective inference 
to sufficienl in the ordinary course of naturt 

0nce the «*t®«ce of an injury h 

orV» tent l 0n ,0 . cause ,hat lulury will b< 

... nlMS , lhe 0vi ^ence of the circumstance; 

?? ncl ? sion - If the accused Prov. 
ference th«, ° f th j circumstances Justify an in. 
•aSuS accu ? e 4 tended to cause only somi 
P racial injury and that it was purely accidental!) 


or unintentionally that the injury was caused; then 
of course the olience would not be of murder. 

Held, on facts that the accused must be presumed 
to have intended to cause the injury .that was actually 
inflicted and which resulted in death of the victim 
and that the accused was guilty of an offence under 

S. 300. I. P. C. AIR 1958 S C 405, Rel. on. 1962 All 
L J 347 : 1962 All WR(HC) 277 : 1962 All Cri R 
172 : 1962 (2) Cri L J 641 (644) (Pr 28) (All) (DB). 


-S. 300 — Ioiury sufficient to cause death. 

Where the spear thrust was given such force that 
it went deep into the abdominal cavity, penetrated 
bladder: 

Held, that in view of the forceful nature of the 
spearthrust, • the Court would be on safe ground in 
assuming that the accused knew that the injury in¬ 
flicted would be likely to cause death or that it would 
be sufficient in the ordinary course of nature to cause 
death or that it must in all probability cause death. 
AIR 1950 S C 110, Foil. I L R (1958) 2 All 426 : 
1959 All W R (H C) 009 j 1959 All Cr R 510 * 1959 
Cri L J 419 : AIR 1959 All 235 (257) (Pt A) (Pr 14) 
(DB). 

-Ss. 300 and 299 — Accused causing deep injury 

on abdomen — Injury sufficient to cause death in 
ordinary course of nature — Accused is guilty of 
murder — Fact that better treatment could not be 
available at the local dispensary does not affect the 
nature of offence. See Penal Code (1860). S. 299. 
1958 Cri L J 1367 : AIR 1958 All 791 (DB). 


-Ss. 300, Exceptions 2 and 4, 302,149 —Deceased 

and his men ploughing field — Accused armed with 
lathis claiming share in field — Deceased and his 
men denying claim and refusing to get out — Attack 
by accused with lathis causing death — Offence. 

While the deceased and the other members of his 
family were ploughing their field, the accused appear¬ 
ed there armed with lathis. One of the accused called 
upon the deceased and his men to unyoke the bul¬ 
locks, claiming a share in the field. The deceased and 
his men replied that he had no such share and refused 
to go out. Thereupon all the accused assaulted the 
deceased and his men, some of the accused striking 
the deceased over the head with great vigour result¬ 
ing in death. The medical evidence showed that the 
death was dae to the injuries on the head which 
caused concussion of the brain. It was found that 
the field belonged to the complainant's party. 

Held, that (1) Exception 2 to S. 300 could not help 
the accused because Ihe complainant’s party was 
absolutely unarmed and no attack had been made by 
the complainant’s party over the accused. The right 
of private defence of property ’also did not exist as 
the property belonged to the complainants who were 
inlawful possession. (2) Nor could the accused take 
advantage of Exception, because there was neither a 
sudden quarrel nor a sudden fight between them and 
the deceased, and, the accused took undue advantage 
and acted in a cruel or unusual manner. The 
presumption that in the absence of accident or 
negligence, every person must be presumed to intend 
the natural consequences of his acts, left no room 
for doubt that the deceased intended to cause bodily 
injuries sufficient in the ordinary course of nature 

1 lh * ™^ c ^ se ^ must ’ by virtue of 
the third clause of S. 300, be held liable for culpable 

111 1958AU C?B “■ “• 1958 A " W R lH C ' 
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In view of the circumstances in which the attack 
was made by the accused the use of a dangerous 
weapon like a lathi for it, the ferocity with which 
the blows were struck, the fact that the victim was a 
woman, the delicate parts of her body which were 
hit, and the presumption that in the absence of acci¬ 
dent or negligence every person must b? presumed to 
intend the natural consequences of his acts left no 
room for doubt that the deceased intended to cause 
bodily injuries sufficient in the ordinary course of 
nature to cause her death. Since her death was due 
to the laceration of her liver and the rupture of her 
spleen, which were the direct result of his lathi 
blows, he must by virtue of the 3rd Clause of S. 300, 
I. P. C., be held liable for culpable homicide amount¬ 
ing to murder. AIR 1953 All 203, Rel. on, AIR 1931 
Cal 261 (SB) and AIR 1954 S C 706, Distinguished. 
1956 All W R (HC) 532 : 1956 All L J 643 : 1956 
Cri L J 1272 : A / R 1956 All 66S (669) (Prs 9, 10) 
(OB j. 

-Ss. 300, Cl. 3 and 304, Pt. II - Applicability - 

Presumplion of intention to ^cause injury—When 
rebutted. 

Section 304, I. P. C„ applies to cases where the 
injury caused is not o* the higher degree of likelihood 
which is covered by the expression ‘sufficient in the 
ordiuary course of nature to ’cause death* but is of a 
lower degree of likelihood which is generally spoken 
of as an injury ‘likely to cause death* and such a case 
does not tall under Cl. (3) of S. 300, I. P. C. AIR 
1953 All 203, Re!, on. 

To bring an act within the four corners of Cl. (3), 
it is not enough that the injury actually indicted is 
sufficient in the ordinary course of nature to cause 
death. It is further necessary that the offender should 
intend to cause an injury of this nature. The one 
does not conclusively prove the other. 

The doctrine that a man intends the natural con¬ 
sequences of his act cannot be carried too far. The 
true rule is that where the injury caused is not the 
result of accident or of negligence a strong presump¬ 
tion arises that the injury caused was intended to be 
caused though this presumption may be rebutted by 
other circumstances, e.g.. the motive of the accused, 
the nature of the instrument of attack, the time and 
place of attack, the position and condition of the 
deceased, the number of injuries, the force used 
etc. AIR 1953 All 203, Foil. 1955 Cr L J 834 : 1LR 
(1956) I All ; 84:: AIR 1955 All 321 (323 to 325) (Pt A) 
(Pis 9, 10. 12, 20) (DB). 

-Ss, 300 and 304 — Applicability — Death, result 

of injuries inflicted — Injuries sufficient, in the 
ordinary course of nature to cause death — Murder— 
Enhancement of sentence lor offence under S. 304, 
Part II. 

Held : The bodily injuries inflicted resulted in 
death and when there was an intention to kill (as 
found) the offence was clearly one of murder. Even 
if there was no such intention to kill, the nature of 
the serious injuries inflicted sufficient in the ordinary 
course of nature to cause death raised a presumption 
that they caused them intentionally and the offence 
then would fall under Cl. 3 of S. 300. The case in 
any view fell under S. 300 ; it did not fall under 
S. 304, second part. If the fudge was of opinion that 
the injuries were not sufficient in the ordinary course 
of nature to cause death but were merely likely to 
cause death then the offence fell under S.304, Pait I. 

But without an appeal against acquittal in exercise 
of the powers of revision, the High Court could not 
by itself convict the accused under S. 302 or S. 504, 
Part I; notice of enhancement of punishment having 
been already issued the maximum punishment of 
S. 514, Part If, was awarded. 1952 A L J 682 : 1952 
All Cri K 162 s 1953 Cri L J 430 1 1952 A W K (I1C) 


015 : A I R 1953 All 1891(191) (Pts A, B) (Pr 12) 
(DB). 

-Ss. 300.147, 299. 302, 304, 109 and 34 -Four 

accused armed with lathis-and one with spear — 
Common object of beating deceased — One member, 
being struck by deceased, becoming incapable of 
taking further part — Rest beating deceased with 
lathis and spear causing several injuries resulting in 
instantaneous death — Held that accused formed an 
unlawful assembly with common intention of giving 
beating to the deceased — They further committed 
offence of rioting — The accused other than the one 
who had become incapable of taking part being dis- 
abled by the deceased were guilty under S. 302 reul 
with S. 34 — The accused who was disabled was 
guilty under S. 304 read with S. 109. See Penal Code 
(I860), S. 147. 51 Cri L J 1133 i AIR 1950 All 418 
(DB). 

-S. 300, thirdly—Scope. 

A person inflicting injuries sufficient to cause death 
in the ordinary course of nature will be guilty under 
S. 300, I. P. C. unless it can be shown, or reasonably 
deduced that the injury was accidental or otherwise 
unintentional. A I 1^1958 S C 465. Foil.; A I R I960 
Andh-Pra 1 11. Not approved. Cr. A. 654, 659, 694 
of 1959 and 12 of I960 (A. P ) Rel on. 1962 Mad L J 
(Cri) 86 , (1962) 1- Audit WR 84 : (1962) 1 Audh 
L T 181. 

-S, 300, Thirdly — Accused hurling a big stone at 

the head of his wife from close quarters causing 
fracture ol skull bone, concussion of brain and result¬ 
ing in her death immediately—Accused must be held 
to have ituended to cause injury on the head a vital 
part of the body—Injuries caused in all probability 
resulting in her death — Oflence falls within third 
clause ot S. 300. 19C3 (1) Cri L J 120 (122) (Pt B> 
(Pr 7) (Him-Pra). 

—-Ss. 300, Thirdly, 302 — Injury sufficient in the 
ordinary course of nature to cause death. 

The accused went to the veranda where the dece¬ 
ased was standing; and attacked him with darat 
causing a very serious injury on the left side of the 
head. As a result of the impact the deceased fell 
from the veranda to the courtyard below. He suc¬ 
cumbed to his injuries within an hour or so. The 
darat was a very formidable heavy weapon. Accord¬ 
ing to the Civil Surgeon the incised injury was 
sufficient in itself to ciuse death in the ordinary 
course of nature. 

Held, that the accused must be held-responsible 
for causing death. There were no mitigating circum¬ 
stances; there was no ground tor provocation. It may 
be that the deceased abused the accused in filthv 
language but that would not amount to grave and 
sudden provocation. The accused was clearly guilty 
ot an oflence under S. 302. 1955 Cr L J 688 : A I R 
1955 Him Pra 20 (22) (Pt A) (Pr 6). 

-S. 300, Thirdly—Injury with heavy sharp cutting 

weapon—Artery and veins severed —Victim dving of 
haemorrhage within 30 minutes — Accused held 
intended to cause injury as was sufficient in the ordi¬ 
nary course of nature to cause death. AIR 195> 
N U C(Him Pra) 3682. 

-Ss. 300, 302, 304—Bodily injury sufficient in the 

course of nature to cause death — Deep abdominal 
injury with knife—Peritonitis cauing death is natural 
result —Conviction under S. 302 proper. 

Courts have to distinguish between two types of 
cases ; first, where the intervening cause of death 
like peritonitis is only a remote and a rather impro¬ 
bable consequence of the injury ; then it can ba said 
that the injury is done which may in '.particular cir¬ 
cumstances result fn death hut which may not in 
ordinary course of nature be likely to lead to it- 
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Secondly, there is the type where the so-called compli¬ 
cation which is the intervening cause of death is 
itself a practically inevitable sequence.to the injury. 
InJ that event the probability is very high indeed 
amounting to practical certainty; that; is, death is a 
result in due cour'e of natural events. A deep abdo¬ 
minal thrust with a knife followed by injury to the 
internal organs is clearly a case of murder under 
S. 302 and not merely of culpable homicide. A I R 
1958 S C 110, Dist.; AIR 1949 Nag 19 Rel. on. 1961 
Job LJ 1414 : 1962 MPLJ (Notes) 12:1962 (2) 
Cri L J 193 : A I R 1962 Madh Pra 244 (245) (Prs 5. 
7, 8) (DB). 

-Ss.300,Clause 'thirdly'and 299 Explanation (2)— 

lojury need not necessarily be caused on vital part of 
the deceased—Victim died due to fatal injury caused 
by accused -Offence is murder under S. 300 ‘thirdly’ 
—Absence of immediate medical attention does not 
affect nature of offence. 

Where it was established beyond doubt that the 
stab wound in question was inflicted by the accused, 
that the injury was necessarily fatal and death of the 
victim was due to shock and haemorrhage following 
the injury : 

Held that all .the essential ingredients of the 
olfence of murder under S 300 thirdly, had been 
made out and hence the offence was punishable uuder 
S. 302 The fact that the stab was not given at a vital 
part of the body did not mean that the offence was 
not murder. It is not a requirement of S. 300 that 
injury must be to a vital part of the body. The third 
part of S. 300 coming thirdly of the section brings 
within the definition of murder all acts done with 
the intention of causing bodily injury to^any person, 
when the bodily injury actually found on the person 
of the deceased was the one that was intended lo be 
inflicted and wag sufficient in the ordinary course of 
nature to cause death, It is also not the requirement 
of the section that the injury should be intended to be 
serious but the prosecution has to establish that tin 
accused had intention to inflict the injurv that was 
present on the victim. A I R 1958 S C 465, Followed. 
AIR 1939 Mad 209, Doubted. Held, further that the 
contention that the deceased would have survived if 
medical attention had been given to him immediately 
had no relevancy for, if death resulted from an injury 
intentionally caused, the person who caused that injury 
should be deemed to have caused death even though 
the lite ot the victim might havebeen saved if proper 
medical attention had beeo given. Explanation 2 to 
S 299 is explicit and gives no room for discussion, 
ine reason for the provision is obvious that it is not 
always that proper remedies and skilful treatment are 
within the reach of a wounded man and the danger of 
allowing any exception in the matter could be easilv 
1964 Mfld VV N 440 : 1965 (2) Cri L 1 42- 
AIR 196o Mad 261 (262,263) (Prs 7 to 9) (DB). 

—S. 300, Thirdly—Accused stabbing his wife-One 

?[ u , - r H Sve / y gr 5 VC ~ Injury ^Id fatal — Accused 
held guilty of murder. 

c ,VK re u he ac " sed " who had practically run amok, 
h u S W,le and 0ne of the several injuries 
o?T.H 0 u her ^ as . vef y grave - cutting through the 

^l er,0r 1 margin , of ‘ ho lower lobe of the 
tett lung, and the spleen and the left lobe of thn 

lever ana the wife died as the result of the injuries- 
S. 300. Clause Thirdly and Exceptions 1 2 and ± 


milted by him—Right of private defence held did 
r.ot extend to inti feting such injuries—Offence held 
was under Cl. 'thirdly' and not within Exceptions (1) 
(2) and (4) of the section. 

The accused was charged under S. 302 for an 
olfence of murder. The prosecution clearly established 
the fact that the accused assaulted the deceased with 
the sickle and inflicted as many as 39 injuries on his 
person, that most of the injuries were on vilal parts 
of the body and three of them were individually fatal. 
The accused also admitted that he belaboured the 
deceased and he succumbed to those injuries on the 
spot. The accused failed to establish his plea of 
justification that he was provoked by the challenge 
given to him by the deceased and that the deceased 
hit him with the handle ol spade which caused him 
pain and his mind was very much disturbed ou 
account of the infliction of that injury. On the other 
hand unchallenged evidence of ihe eye-witnesses 
clearly indicated that the accused proceeded a few 
Dices from the place after inflicting some injuries and 
having observed deceased getting up he came back 
to the place and once again inflicted a good number 
of injuries with sickle and caused his death on the 
spot. The trial Court, though accepted the entire 
evidence of the prosecution, acquitted the accused of 
the charge under S. 302 but convicted him under 
S. 304 tor the offence of culpable homicide not 
amounting to murder. 


Held, that the offence committed by Ihe accused 
was clearly murder falling under Cl. ‘thirdly 1 of 
S. 300 punishable under S. 302, and that the trial 
Court was not justified in aquitting the accused of 
the charge under S. 302 and convicting him under 
S. 304. When a person has inflicted as many as thirty- 
nine injuries three of them being of fatal character 
with a sharp weapon like sickle lo a person who was 
unarmed it should be presumed that he intended to 

hT^lffe UCh b ° d,Iy iD, ' Ury aS WaS * ikely t0 eDdan 8 er 


me intention ot the accused, who has inflicted 
injury lo another which in the ordinary course o 
nature brought about the death of the other person 
could be gathered only from the act which had beei 
actually committed. The real question was not whe 
therthe accused intended to kill or inflict an injur 
to a particular degree of seriousness; it was whethe' 
the accused mtended to inflict the injuries as foun< 

th ? de . ceased and 0QCe * hoso 'Djurie 
established the intention to cause those injuries, i 

must be presumed unless the evidence on record o 

the circumstances placed on record warranted ai 

opposite conclusion. Therefore where even the fata 

injuries were admittedly inflicted by the accused am 

there was no evidence on record to indicate that thi 

that U he d h d a !?- n fl- k ^ W - h u l eri0 “ of the inju ie 
that he had inflicted with the sickle to the accuse. 

the accused must be held guilty of an offence n 

wIK ll9ai > 31 L I « 3 

not “In' by ,he «<*used dli 
s 300 Jfr h • E * ce ,P tons (!)■ <2) and (4) o 
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spade, the right of private defence of the accused 
could not be said to be extended to the extent of 
inflicting as many as thirty nine injuries, three of 
them being individully fatal to the deceased. 1965 
(1) Cri L J 737 : (1964) 1 My* LJ 529: AIR 1965 Mys 
150 (153 to 156) (Pt A) (Prs 5, 6.9) 

——S. 300—Presumption as to causing injury cul¬ 
minating in death. 

Where it is proved that a particular injury was 
deliberately caused and that injury is sufficient in the 
ordinary course of nature to cause death, then the 
accused must be presumed to have intended to cause 
such injury as is sufficient to cause death. Thus, the 
accused must be presumed to have intended to cause 
injuries which in fact, he had caused on the left of 
the deceased with a sharp cutting instrument such 
as a scythe which injuries were sufficient in the 
ordinary course of nature to cause death : A I R 1958 
S C 465, Foil, 1961 Mad L J (Cr) 454 :1961 (2) Cri 
L J 253 (255) (Pt B) (Pr 6) (Mys) (DB). 

-S. 300 'thirdly’, 307 and 308 — Applicability — 

Attempt to murder or to commit culpable homicide. 

In order to bring a case within the third clause of 
S. 300, Penal Code, it is not only necessary that the 
injury is sufficient in the ordinary course of nature to 
cause death but 3lso that the accused intended to 
cause such injury. 

Where the accused after inflicting dagger wounds 
on the deceased uttered certain words which clearly 
indicated that he did not intend to cause death or 
any injury which he knew to be likely to cause death 
or even to cause such injury as was sufficient in the 
ordinary course of nature to cause death, the case 
would not. apart from the exceptions to- S. 300, fall 
under S. 302 if death were caused and, therefore, the 
accused can be convicted under S. 308 and not 
S. 307. 1956 Cri L I 908 : 1956 Nag L J 388 : ILR 
(1956) Nag 566 : AIR 1956 Nag 208 (208) (Pt A) 
(Pr 4) (DB). 

-S. 300, 'thirdly* — Accused intentionally dealing 

blow on head of deceased — Injury caused not acci¬ 
dental — Injury sufficient in course of nature to 
cause death — Offence under S. 300 ‘thirdly’ is esta¬ 
blished. 

Where the accused :gave a blow with a lathi on 
the head of the deceased with the intention of in¬ 
flicting an injury on the head and the injury so 
caused on the head was not accidental or that some 
other kind of injury was intended and the medical 
evidence is ta the effect that the injury was sufficient 
in the ordinary course of nature to cause death, an 
offence under S. 300 'thirdly' is fully established 
even though the accused had no intention to cause 
death. AIR 1958 S C 465, Rel. on. (1963) 29 Cut LT 
245. 

-S. 300, thirdly. 

A ‘man must be deemed to know the nature and 
consequences of his act. Inflicting a knife injury to 
the deceased in the region of the heart, the accused 
must have intended to cause a bodily injury which 
was sufficient in the ordinary course of nature to 
cause death. AIR 1950 S C 116, Foil. 195S B L J R 
454 : 1959 Cri L J 226 r AIR 1959 Pat 66 (68) (Pt C) 
(Pr 17) (DB). 

-S. 300, thirdly — Intention of causing bodily 

injury. 

Where a person, not under the influence of drink 
takes out a pistol and shoots at the deceased without 
motive, the irresistible conclusion is that he does the 
act with the intention of causing bodily injury to the 
victim and the bodily injury intended to be inflicted 
is sufficient in the ordinary course of nature to cause 
death within the scope of the third clause of S. 300. 


1955 Cri L J 1621: ILR (1955) Pepsu 646: AIR 
1955 Pepsu 165 (169) (Pt B) (Pr 22) (DB). 

-Ss. 300 and 304 — Trespass T with primary object 

of abduction—Person to be abducted attacked with 
dangerous weapons—Victim dying of fatal injuries— 
Intention of accused must be held to have been to 
cause injuries sufficient to cause death in ordinary 
course of nature — Offence committed is murder and 
not culpable homicide. 2 Pepsu L R 660: AIR 1951 
Pepsu 66 (67) (Pt B) (Pr 6) (DB). 

'Overruled on another point in AIR 1902 S C 424], 

-S. 300, thirdly—Scope — Facts to be proved by 

prosecution. 

The prosecution has to prove the following facts 
before it can bring a case under S. 300. "thirdly": 
first, it must establish, quite objectively, that a bodily 
injury is present; secondly, the nature of the injury 
must be proved. These are purely objective investi¬ 
gations. Thirdly, it must be proved that there was 
an intention to inflict that particular bodily injury,, 
that is to say that it was not accidental or uninten¬ 
tional, or that some other kind of injury was intended* 
Once these three elements are proved to be present, 
the enquiry proceeds further and, fourthly, it must 
be proved that the injury of the type, just described* 
made up of the three elements set out above, is suffi¬ 
cient to cause death in the ordinary course of nature* 
(1963) 65 Pun L R 503. 

-S. 300, 'thirdly* — Presumption of knowledge 

and intention. 

A person dealing seven blows to the deceased four 
of which were on the head by means of a heavy 
instrument, out of which two were individually suffi¬ 
cient to cause death in the ordinary course of nature 
is presumed to know that their natural consequences 
would be death and he would clearly fall within 
Cl. 3 of S. 300. AIR 1930 Bom 483; Evpl., AIR WS 
Bom 191, Disting. 8 Sau L R 33 : 56 Cri L J 69: 
AIR 1954 Sau 150 (151) (Pt A) (Pr 4) (DB). 


7. "Fourthly**. 

-Ss. 300, 304 and 325—Clauses 3 and 4. 

Where the medical evidence showed that the de¬ 
based was given lathi blows with the intention of 
:ausing bodily injury to him. and the bodily injury 
intended to he inflicted was sufficient in the ordinary 
:ourse of nature to cause death or at any rate the per¬ 
sons committing theact knew that it was soimminently 
dangerous that it must in all probability cause death 
Dr such bodily injury as was likely to cause death, 
and they committed the act without any excuse 
whatsoever. 

Held, that the case fell within clauses 3 and 4 of 
S. 300 and not either under S. 304 or 325. 1958 All 
Cri R 12 1958 AllVVR(HC) 12. 

-Ss. 300, Cl. 4 and 304 - Applicability-Attack 

by fists or wooden end of scythe — Degree of know- 
ledge. 

The emphasis in the preceding part of cl. 4 is on 
the imminently dangerous nature of the act itseir. 
It cannot be said that the attack by fists or even by 
the wooden end of a scythe is by itself of such 
nature as must in all probability, cause death. Deam 
in an attack of this nature is an exception rather 

than the rule. , . w 

The degree of knowledge required in cl.( 4 ) isso 
strong as to make it impossible to believe that th 
peril of the act ensuing in fatal consiliences had 
not irresistibly forced itself on the mind of t 
offender and yet he had deliberately chosen to dis¬ 
regard this danger signal. . 

Where, this degree of knowlede cannot bejasten 
on the accused and it is a case where all that can ue 
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8 ald is that death might have been known to be the 
probable result of the act but not a case where death 
must have been known to be the most probable 
result of the act, the conclusion brines the case out 
of cl. (4) of S. 300 and would reduce the offence to 
one of culpable homicide not amounting to murder, 
that is, one under S. 304, I. P. Cod# 1 . ILR (1950) 1 
All 84: 1955 Cri L J 884 : AIR 1955 All 321 (327) 
(Pt C) (Pr 25) (DB). 

-Ss. 300, 4tbly Illus. (d), 302 and 320 — Accused 

firing with levolver near the ground where there 
was a group of persons—No.premeditation or intention 
or knowledge of likelihood of causing death proved 
—Accused held guilty under S. 326 and not under 
S. 302. ILR (1959) Andh Pra 797. 

-Ss. 300 and 302 — Intention to cause death or 

such bodily injury as would be sufficient in the 
ordinary course of nature to cause death. 

A person’s intention can only be inferred from the 
acts committed by him; and where a person gives a 
blow with a dangerous weapon like an axe to another 
person on his head and causes a fatal injury, the 
only reasonable inference, which can be drawn, is 
that he intended to cause that person’s death or to 
cause such bodily injury as would be sufficient in 
the ordinary course of nature to cause death. He 
may at least reasonably be presumed to have known 
that his act was so imminently dangerous that it 
would in all probability cause death. Under such 
circumstances it is proper to convict the accused 
under S. 302, Penal Code. 1956 Cri L J 1066 : AIR 
1956 Bom 609 (612) (Pt C) (Pr 11) (DB). 

—j—Ss. 800 and 302 — Applicability — Accused ad¬ 
ministering poison—Death—offence—Sentence. 

Where a person administers poisonous substance to 
another which has resulted in his death, he is ror- 
mally expected to know the effect of the poisonous 
substance and if death has resulted, it must be held 
that the accused intended death or at least know that 
death was the imminent result, and the accused is 
guilty of murder (where the accused acted as a foil 
of her paramour, the ends of justice held did not 
*%uire the infliction of the extreme penalty of law). 

(Fn^S4) J 448 5 AIR 1959 Him Pra 3 (12) (Pt K) 

Ss, .300, 304, Part 2 — Arrow shot in thigh of 
victim—Femoral artery cut causing death-Fourth- 

c not applicable—Offence covered by 

S. 304, Part 2, 

Where the accused shot an arrow in the thigh of 
the vichm. which cut the femoral artery in bis thigh 
and the victim died on account of profuse bleeding. 

Held, that as there was nothing established on 
record apart from the act and its consequence to 
indicate that the accused intended to cause death or 
to cause bodily injury which is sufficient in the 
ordinary course of nature to cause death, application 
of Clause 4 of S. 300 to the circumstances of the case 
is inapt. Shooting an arrow on the bwer part of the 
body cannot constitute an act so imminently danger- 

surhhnHil mUStl t n a l P rob abUity, cause death or 
cntHnv nf f ID,Ur ^ as J sl,kely t0 cause death. The 
AiK it V fe f?°. r L al artery was an accident and it is 

&IterSSt ' 11 * lDt0DtiOQ ° f lhe aCCUSed 10 briDg 

Held; further, that the accused intended to cause 

knowled^thaMf sh ° U,d be assumed t0 have 
fK? k th M 41S likely to caus0 death - The arrow 

sir• « swfts k ,i; 


-S. 300, •' Fourthly — Woman jumping in well' 

with het children—Death of children—Offence. 

The words "without any excuse .... aforesaid’" 
indicate that the imminently dangerous act is not 
murder if it i> done to prevent a greater evil. If the 
evil can be avoided without doing the act. then there 
can be no valid justification for doing the act which is 
so imminently dangerous that it must, in ail pro¬ 
bability, cause death or such injury as is likely tc 
cause death. 

Where the act of the accused in jumping into the 
well with her children was clearly one done by her 
knowing that it must in all probability cau<e the* 
death of her children, she had no excuse for incurring' 
the risk of causing the death of her children, the fact 
that there were quarrels between her and sister-in- 
law and that her life had become unbearable on 
account of this family discord, could not be regarded 
as a valid justification. The act of the accused was, 
therefore, clearly murder, under S. 300 (4). AIR 1940 
Ml 486 and AIR 1925 Bom 310, Disting. 1953 Cri 
L J 588 : I L R (1953) Madh B 43 i AIR 1953 Madh. 
B 61 (62) (Pr 5) (DB). 

-S. 300 , Fourthly and S. 304-A — Treatment by- 

medical practitioner — Death of patient — Criminal- 
liability of the doctor—Extent of. 

Where the doctor is a qualified person, and adminis¬ 
ters a drug which after due research and experiment 
is accepted on all hands as the appropriate remedy, he- 
also administers it in the proscribed quantity and 
manner, that is to say, orally or by injection as the 
case may be, and with due precautions indicated in 
the science and still the patient dies on account of a. 
surprising and unexpected personal idiosyncrasy in 
such a case, unfortunate as the event may be, the 
doctor would not be liable for any criminal offence 

Secondly, there is the case where the medicine k 
certainly the proper one, but a mistake has been 
committed in regard either to the quantity or the 
manner of administration, or in regard to .’the pre 
cautions. It is this class of cases that would present 
a certain amount of difficulty whether the mistake- 
committed by the doctor is so serious or he has cone 
so, far out of his way that he should be deemed to 
have knowledge of the certainty of death following 
his mistake. So such a case would become either 
murder under S. 302, or a rash or negligent act cans 
ing death under S. 304.A of the Penal Cod*- Xl 
decision would depeud on all the circumVtalc’es of 
eacn case. 

Thus where the medicine is one not at all indicated 
as a proper remedy for the ailment in question in, 
the system practised by the doctor or as fo thS 
matter in any system based on science and scientific 
experiment, even if the quantity is no more than he 

safe dosage, and the manner is the same as indicated 
for the disease for which thedruir is a nmnor 
still the fact that the doctor is using the drug io/l 
disease for which it has not been g * j 

make him liable for murder if deatlf follows^ W ° U d 

Jt, SXSorttSfe. iTsIdoT*? 

laWM.dhP,, 50. DIAlSj, CrtL J 296 ■ AS 
M P L J 839, 1963 Jab L J 959, AIR ioAV, j. 1 ?, 63 
102 (105) (Pt B) (Prs 28 to 30) (DB). 3 Madh Pr “ 

7 S nfl 3 !°' Fo “ rthl y - Knowledge—Presumption of. 

A person who plunges his knife intn i l 

SKta'ShETSS SXSI death 

ssm ms rs fffi ! & 

(Pr 19) (DB). 1854 Mad 523 (526) (Pt B) 
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Where a person administers a poisonous -substance 
to another which has resulted in his death, he is 
normally expected to know the effect of the poisonous 
substance and, if death has resulted, it must be held 
that the accused persons intended death or at least 
knew that death was the imminent result of the 
poison administered. AIR 1918 All 283 and aIR 1923 
All eos and AIR 1920 Bom 518, Rel. on. I L R 34 Pat 
821 : 1937 Cr L J 990 : AIR 1957 Pat 462 (164, 465) 
(Ft A)(Prs 10 to 12) (DB). 

-S. 300, fourthly—Applicability. 

The fourth clause of S. 300 can only apply when 
the case is not covered by any of the first three 
clauses of that section. ILR (1955) Pepsu 646 : 
1955 Cr L J 1621 : AIR 1955 Pepsu 165 (169) (Pt C) 
(Pr 24) (DB). 

-Ss. 300, 299 ‘Thirdly' — Medical opinion not 

definite and consistent that the injury caused by 
accused which resulted in death was necessarily 
sufficient to cause death in ordinary course of nature 
— It was more consistent with the circumstances of 
the case and medical opinion that the injury was 
likelv to cause death-Held. that the injury causing 
death was not within scope of thirdly of S. 300 but 
was one under second part of S. 299. See Penal Code 
(1800), S. 304, Part 1. 1965 Cri L J 730 : 67 Pun L R 
1204. 


_S. 300, fourthly — Accused firing gun on mem¬ 
bers of opposite party without intention of killing 
any particular person—One member hit and killed — 
Accused held guilty under S. 304. Para. 2. See Penal 
Code (1S0O), S. 299. 50 Cr L J 305 : AIR 1955 Punj 
13 (DB). 

_S. 800. Fourthly and S. 304-Evidence disclosing 

exchange of abusive language, grappling with each 
other and enmity - Case held did not fall under 
3. 300, fourthly. AIR 1955 N U C (Punj) 5395 (DB). 

_Ss. 300, 302, 304, Part Il-Murder case—Medical 

witness stating that death was caused on account of 
shock and haemorrage due to certain injuries—itate- 
m»nt of medical witness cannot be equated to state¬ 
ment that ‘injuries by themselves were in ordinary 
course of nature likely to cause death’- Duties of 
Public Prosecutors and Judges svhile dealing with 
medical evidence in murder trials stated — Evidence 
Act 1872) S. 45-Cr. P. Code. 8. 286. 1964 Raj L W 
554 : 1965 (1) Cri L J 219 . 1 L R (1965) 15 Raj 129: 
AIR 1965 Pai 32 (34) (Pt A) (Pr 6). 

— Ss 300,302,304, Part 2 — Murder charge-Cir- 
cumstantial evidence— Death by throttling-Simula- 
tion of ligature mark to give false appearance to 
o r ime-Knowledge that inall probability death would 
be caused by throttling not likely -Olfence-Murder 
or culpable homicide not amounting to murder. 1964 
Kai R W 279 -.1 L R (1964) 14 Raj 572 : 1965 (2) Cri 
L J 574 (Raj). 

_Ss. 300, 302 and-86 — Applicability — Shooting 

with gun. 

Where a person takes the risk of shooting at 
another with a gun, the act would ordinarily bean 
imminently dangerous act which must in all pro¬ 
bability cause death or such bodily injury as is likely 
to cause death and the case would be covered by the 
fourth clause to S. 300, I. P. Code. 19o2: R L W 145s 
1953 Cri L J 434 : 1 L R (1951) 1 Raj 72/: AIR 19o3 
Raj 40 (41, 42) (Prs 8, 9) (DB). 

_S 300, Secondly and Fourthly—Accused attack¬ 
ing bov of eight years with a dantra-Deep cuts in 
the abdomen causing protrusion of spleen and guts 
-Case falls under els. (2) and (4) - Accused deemed 
to have knowledge that it would cause death in all 
probability-Absence of motive immaterial-Punish. 
ment for offence under,extreme penalty. 19 d 2 R L W 
-3L8 :1 L R (1952) 2 Raj 222. 


S. Exceptions — General. 

See also Note 24 and Evidence 
Act (1872), S. 105. 

-5. 300—Evidence Act (1872), S. 105 — Accused 

pleading exception — Onus is on accused—Onus how 
to be discharged — Prosecution case indicating that 
exception is applicable — Accused not pleading same 
—Accused cannot be denied benefit thereof. See 
Evidence Act (1S72), S. 105. 1960 Cri L J 437 ; AIR 
1960 All 223 (DB). 

-S. 3C-0—Exception not specifically pleaded—Duty 

of Court pointed out. See Evidence Act (1872). S. 105. 
1958 Cri L J 883 : AIR 1958 J and K 23 (DB).; 

- S. 300, Exceptions—Onus of proof — (Evidence 

Act (1872), S. 105). 

If an accused person wants to take benefit of one 
of the Exceptions to S. 300 he has not only to state 
his case with clarity but also to establish it. (1958) 
Cri L J S83 : AIR 1958 J & K 23 (24) (Pt A) (Pr 6) 
(DB). 

- S. 300, Exception 1 —Applicability—Conditions, 

On a plain reading of Exception 1, it is clear that 
the accused persons will be entitled to come within 
the exception only if the deceased was responsible for 
provoking the accused to such an extent that a 
reasonable man in the circumstances would lose his 
power of self-control and further that the provocation 
must be grave and sudden. 

If indeed the circumstances in which the offence 
was committed indicate that there was sufficient time 
for the passion of the accused to cool down and that 
reason had in fact resumed its functions before the 
fatal below was given or the last act was committed 
which led to the death of the man, it cannot come 
under Exception 1. Moreover it is settled law now 
that the mode of resentment bears some proper and 
reasonable relationship to the sort of provocation that 
has been given. ILR (1955) Cut G25 : 1956 Cri L J 
638 : AIR 1956 Orissa 108 (110) (Pt A) (Pr 11) (DB) 

-S. 300 — Law of homicide— Exceptions — Onus 

indicated. See Penal Code (1560), S. 299. 1957 Cri L 
J 532: AIR 1957 Punj SI (DB). 

-S. 300, Excep. 4—Accused to prove exception. 

It is the duty of any accused who is claiming the 
benefit of one of the Exceptions to S. 300 to make an 
attempt to establish the facts which will support his 
case. 57 Punj L R 437 : 1955 All W R (Supp) 107 i 
1955 Cri L J 1283: ILR (1955) Punj 1252 : AIR 1955 
Punj 191 (192) (Pt A) (Pr 9) (DB). 

9. Exception 1—Grave and sudden provocation. 

(A) Sudden provocation. 

(B) "Whilst deprived of his power of 
self-control”. 

(C) Adultery causing provocation. 

(D) Words and abusive language, causing 
provocation. 

(E) Provocation not grave and sudden. 

(F) Proviso 1. 

(Gl Provocation—Burden of proof. 


9. Grave and sudden provocation. 

-S. 300. Exception 1.-Conviction under S. 302 

read with S 149 of Penal Code for vicarious Lability 
n committing murder on provocation — Ulience 
;annot be said to involve element of moral tur P lt , u “ 
o disqualify candidate under S. 5. A (h). U. P. i • 
,hayat Act/ See Panch.yats - U. 

Act (26 of 1947), S. 5-A (h) 1904 All L J 1118 
Ml WR (HC) 8 1965 All Cri R40i ILR (1965) 1 All 

260. 




-S 360, Exception 1—Grave and sudden provoca¬ 
tion -Tests— Difference between English and Indian 
law—Test of reasonableness of conduct alter loss of 
self-control not required to be imposed bv Excep¬ 
tion 1 -Fact that death was caused bv concealed knife 
not sufficient to overthrow plea of grave and sudden 
provocation — Use of insulting or abusive language 
may amount to grave and sudden provocation — 
Matters which Court must consider in determining 
whether accused was entitled to benefit of Excep¬ 
tion 1 . 

Held, on the facts and circumstances of the case, 
that there was a grave and sudden provocation for 
the appellant and th* appellant stabbed S, while he 
was deprived of the power of self-cobtrol, and he 
was entitled to the benefit of Exception 1 to S. 300, 
I. P. Code and could not be convicted under S. 302. 
In cases where power of self-control has been lost, 
the power to rorm the intention required for an 
offeree punishable under S 304 Part f, must neces¬ 
sarily be lickihg. In the circumstances the appellant 
could onlv be convicted under S. 304, Part IT, AIR 
1961 All 538. Foil. 1965 Ml W H (4C) 531 : 1965 


A V w « •! l VWt A VS i « • A / III IV BP \ A W J •/*/ 1 • 

All Cri R 337 ; ILR (1964) l Ml 81)9 : 1964 (1) Cri 
L J 617 : AIR 1964 All 262 (265 to 270) (Prs 9. 11, 
12, 20,21,23 to 25) (DEO. 

-S. 300. Exception / )- Grave and sudden provo¬ 
cation—Test. ^ 

Under Exception l of S. 300 the provocation must 
be grave and sudden and must have bv its gravity 
and suddenness deprived the accused o‘ the p >wer of 
self-control. It ought to be distinctly shown not only 
that the act was done under the influence of some 
feeling which took away from the person doiDg it all 
coutrol of his action but that the feeling hid an 
adequate cause. The test is that of the effect of the 
prOvocitioD on a reasonable man and not on au un¬ 
usually excitable or pugnacious individual In apply¬ 
ing the test it is ol particular importance to consider 
whether sufficient iotorval ha^efapsed since the pro¬ 
vocation to allow a reasonable man time to cool, and 
to take into account the instrument with which the 
homicide was effected. 1957 All L J 302: 1957 
CrL J6‘7 ; 1957 All W R <HC) 331. AIR 1957 All 
377 (330) (Pt A) (Pr 13) (DB). 

S. 300, Exception I—Provocation—Nature of. 
What may amouot to grave aud sudden provoca¬ 
tion as has been provided for in the Explanation to 
Exception I ot S. 300, is a question of fact. The pro¬ 
vocation has to be, not only sudden but grave aud the 
gravity of the provocation is to be judg'd by the fact 
whether or not the offender b deprived of the power 
ot self-control. The provocation must be such as will 
upset uot merely a hasty, hot-tempered and hyper 
sensitive person but would upset also a persoD of 
ordinary seose and calmness. A Court has to consider 
whether a reasonable person placed in the same posi- 
■tion as the accused was would have reached under 

Krrsa S’&ftrs! 

<mnZ\ IpX'dbI. MU3:A,a 1957 A " 317 

~--S. 300, Except. 1—Sudden provocation—Gravity 
?,“ dsuddenness h*> reference to natuie of provoca. 
tion and magnitudes of action of accused-It has 

rfpr' n t0 4 n .° rmal P ers0D an , d D0 ‘ hvoer-sensitive 
P. e ”°“ -7 A ? 10n of accused out of all proportion 

excanHnrT M P' ovoca ‘ i ?° "Case is not covered by 
veSn • f buS,Dg ac ? used in ordinary con- 

bKvm" l 1 ° poora ch4n »>” held did not 
^usdfy killing the a buser. AIR 1955 NUC (All) 659 

--Ss. 300 Exception, 1 an d 4, 302-Applicability. 
<3e?e U ased *2.™^ , W l f ° of , accus , ed 3nd wife of 
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deceased — Deceased reprimanding accused and and 
saying that he should not interfere between quarrel 
of lafiev —Accused threatening to kill some one and 
running into the ro:m and bringing a knife and 
rushing towards deceased and inflicting several blows, 
on biek, chest and neck— Serious injury in left bring 
and cutting of blood vessels of neck and arms— 
Deceased collapsing and dying — Exceptions 1 and 4 
cannot be pleaded in defence It the injuries were 
caused on Vital organs of the body by a .sharp-edged 
weapon, the inference is irresis-a^le that the accused 
intended to kill the deceased-Exceptions l nod 4 
were held not app'icable. 1953 All W R (HC.) 138 : 
1953 All L J 235 : 1953 Cri L J 1150 • MR 1953 All 
497 (497, 498) (Pt A) (Prs 3. 4, 3) (DB). 

—S. 300, Exception 1 -Provocation —Consideration 
of castes of accused and deceased. 

The fa ;t that the accused was a Brahmin and the 
deceased a birhir cannot be taken into consideration 
in deciding whether the insult by the deceased had 
reasonably enhanced the degree of provocation. 1952 
Cri L J 9*6; AIR J952 Bhopal 21 (24. tPt C) (Pr 16). 

—S. 300, Except. I and S. 302 — Deprivation of 
power of self-control a? result of grave and sudden 
provocation—Degree of loss of power is that envisa¬ 
ged by reasonable man — Reasonable relation of 
violence to degree o? loss of power-Attempt to com¬ 
mit unnatural offence against offender-infliction of 
injuries by offender — Injuries resulting in death of 
victim — Held, Except. I to S. 300 did not apply — 
Offender was guilty of murder. 1962(1) Cri L J 324 : 
AIR 1962 Guj 39 (43) (Pt A) (Prs 14, 16) (DB). 

-Ss. 300, Exception 1 and 304—Benefit of Excep¬ 
tion 1 given — Conviction would be under S 304, 
Part 1 and not part 2—Exception 1 to S. 300 can 
arise in ca>e$ of murder and where the accused 
person has been given the benefit of that excep- 
tion, the conviction would be under S. 304 Part 1 
It can never be under Part II, because that part can 
apply only to those cases where there was no intention 
to cause death. AIR 1955 NUC (Him Pra) 2346 


—Ss. 300, 302, 304 - Applicability — “Grave and 
sudden provocation" — What amounts to. 

For sometime past the accused was entertaining a 
nrm belief that his nude with whom he was residing 
and his wife we.-, iu terms of illicit iDtimacy The 
accused used to accuse his wife of this and to as- 
sault her for that reason. The accused had com 
plained to a neighbour about the misconduct ot his 
wile and requested him to persuade bis uncle to 
arrange lor a separate residence tor the accused and 
his wife. Nothing came out of this and the ill. feeling 
of the accused towards his uncle became highly 
embittered One early morning the accused woke ud 
bis undo and accused him of the intimacy with his 
wife and shot him dead with a gun : 

Held, that this could not be said to be an act done 
under grave and sudden provocation so as to brine it 
under Exception 1 of S. 300 of the Peual Code On 
the other hand, it was a deliberate and preconceived 
act of retaliation and the weapon used was unques¬ 
tionably a dangerous weapon and the shot was fired 

at -fh V 1 . t K 1 P . 1110 *. 1 * 10 body of the deceased obviously 
with the mtennon of killing him. The offence was 
murder. 1957 Ker L J 439 : 1957 All W R ts.mi fiq . 
1«S7 K«r L r 037 : 1957 Cri L J 1261 il957 Mad I 
(Cr) 658 : AIR 1957 Ker 166 (169) (Pr 5) (DB). 

-~S* 3°0. Exception I, 302 aud 304, Part l-Ai>. 
plicability — Grave and sudden provocation—Plea at 
late stage—If to be considered. * 

Held on facts that on a consideration of the entire 

cucumstances in the case, that the statement iSven 

by the aroused before the Sessions Judge was one that 
could be accepted as revealing the reaf circumstance 
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in which the accused was placed, when he lost his 
balance of mind and lesorted to the stabbing of his 
wife and that those circumstances should be viewed 
in a liberal manner in the psychological setting, 
which arose, as constituting sudden and grave pro¬ 
vocation. This would consequently reduce the offence 
of murder into one of culpable homicide not amount- 
ting to murder by reason of the operation of Excep¬ 
tion 1 to S. 300, 1. P. Code. Therefore his case came 
within S. 304, Part I, I. P. Code and the ends of 
justice would be amply met if he is convicted under 
this section and sentenced to rigorous imprisonment 
for five years. AIR 1925 All 070, Kel on; 1931 M VV N 
(Cr) 105; AIR 1932 Mad 25 (1); AIR 1954 Mad 538and 
AIR 1934 Mad 176, Distinguished. English case law 
discussed. (1957) Mad L J (Cr) 271 : 1957 Mad W N 
3:37 : 70 Mad L W 531 : (1957) 2 M L J 9 : 1957 Cr 
L J 970 : II.B (1957) Mad 805 : 1957 All W R (Sup) 
61 : AIR 1957 Mad 541 (545.546) (Ft 13) (Prs 11. 12). 

-Ss. 300, 304—Beating with shoe—Grave and sud¬ 
den provocation — Offence—Culpable homicide not 
amounting to murder. 

In this country if a person were to beat another 
with a shoe that is considered to be the height of 
shame and particularly in the midst of number of 
villagers right in the middle of the street. W here on 
account of the mothers of the accused and deceased 
quarrelling with each other the sons joined the alfray 
and when tbe deceased beat or attempted to beat the 
accused with a shoe, he retaliated by stabbing the 
deceased with a pen-knife which he was carrying in 
his short’s pocket, and where there was no evidence 
that accused came on the scene with the object ot 
causing injury to anybody: 

Held, the offence is one of culpable homicide not 
amounting to murder as the accused had grave and 
sudden provocation. 1952 Mad W N 978 : 1952 Mad 
W N (Cri) 290 : (1953) 1 \1 L J 180 , 1933 Cri L J 
1109 : AIR 1953 Mad 579 (579) (Pr 3) (DBj. 

_S. 300 —Provocation-Whether sudden acd grave 

enouch to reduce offence from murder is a question 
of fact. See Penal Code (1800), S. 304. 1964 (1) Cri 
L J 6^5 : AIR 1984 Orissa 149 (DB). 

_S. 300, Except. I — Grave and sudden provoca¬ 
tion _ pest of—Held there was no grave and sudden 
provocation. 

One of the tests of ‘grave and sudden' provocation 
is whether a reasonable man, belonging to the same 
class of society, as the accused, placed in the situa¬ 
tion in which the accused was placed would be so 
provoked as to lose his self-control. AIR 1962 SC 
005, Foil. 

Held, on facts that the inacner in which the 
deceased was assaulted by the accused *and the nature 
of the injuries indicated that it was not under grave 
and sudden provocation. ILR (1964) Cut 841. 


tion. The fact he had suspected this illicit intimacy 
on an earlier occasion also will not alter the nature 
of the provocation and make it any the less sudden. 
1960 Cri L 1 4 37 ; I960 All L J 136 . I L R (1959) 2 
All 255 : AIR 1900 All 223 (226) (Pt C) (Prs 14, 
15) (DB). 

-S. 300. Exception 1 — Applicability —Interval of 

time between provocation and act will make excep¬ 
tion inapplicable—Interval of time is material. 

Before an accused can draw any benefit from Ex¬ 
ception I to S. 300. there should be some circum¬ 
stance to indicate that the act of the accused was 
done in the same transaction in which he received 
the grave and sudden provocation (in this of 2 hours)- 
between provocation and act. I960 All L J 721 : I960 
All W K (HC) 556 : 1960 All Cr R 355. 

-S. 300. Excep. 1—Sudden provocation—It is ques¬ 
tion of fact. AIR 1955 NUC (All) 859 (DB). 


-S. 300, Exception 1 — Grave aod sudden provo¬ 
cation — Altercation betwteu A and B in public 
place — C intervening — A striking C with shoe on 
lace — C stabbing A who died — Provocation held 
grave and sudden — Cs conviction under S. 302 
altered into one under S. 304, Penal Code. 

There was an altercation between A, a creditor, 
and B, a hoy, his debtor, on a main thoroughfare at a 
market place. C intervened but A struck him with 
shoe on his face. Thereupon C stabbed A who died 
soon after. C was convicted under S. 302, Penal 
Code and sentenced to death. On appeal: 

Held, that there existed a grave and sudden provo¬ 
cation. It was sudden because C did not expect that 
he would be so treated simply because of his inter¬ 
vention on behalf ot B. It was grave because the 
blow was inflicted with a shoe in a public place and 
upon the face. Exception 1 of S. 300 applied to the 
case and conviction under S. 302 was not sustainable. 
(Section 304, Penal Code, was applied and the appel¬ 
lant was convicted under it). 1949 All W R (H C} 
458: 1949 All Cri Cas 114: 5L Cri L J 385s 
ILR (1950) All 960 : A I R 1950 All 91 (92) (Pt B> 
(Pr 7) (DB). 


-S, 300, Exception 1 — Sudden provocation — 

Proof. 

Chopra J.—To bring a case under the Exception it 
has to be proved that the provocation was both grave 
and sudden and that the provocation, by its gravity 
and suddenness, deprived the accused of the power 
of self-control. The provocation should be such as 
would deprive a normal and reasonable man ot tne 
control ot himself. In the absence of any such proof, 
the atrocity of the offence cannot be mitigated and 
the offender must suffer the legal consequence ot 

his act. ILR (1953) Patiala 655i: 19541 Cr, L J 1505, 
AIR 1954 Pepsu 160 (172) (Pt C) (Pr 58) (DB). 


9 (A). Sudden provocation. 

_.Ss. 300, Exception 1 and 304 — Applicability — 

‘Sudden provocation*. 

Whether in the absence of actually seeing one’s 
wife in a compromising pasitiou, the sudoen ap¬ 
pearance of a laver would amount to a sudden pro¬ 
vocation or not would depend upon the background 
and the circumstances of the case. 

Where the husband thinks that the illicit intimacy 
which might have existed earlier between his wife and 
the deacesed had ceased to exist because ot the changed 
place of residence and this belief is shattered when 
he finds the deceased at his hut when he was absent, 
this would certainly give him a mental jolt and as 
this knowledge will come all of a sudden it should be 
deemed to have given a grave and sudden provoca- 


—S. 300, Exception 1 and S. 302-Murder-Grave 
it not sudden provocation—Punishment. 

Where the provocation on which the accused com. 
its an offence is grave but not sudden, though ic 
to not bring the case within the purview of excep- 
jn 1 to S. 300, it can all the same be used as an 
rtenuating circumstance (or awarding lesser pena y. 
951) 3 Pepsu L R 635 (DB). 

—S. 300-Applicability-Provocation—Effect. 

Illicit connection with another person does not 
rovide any justiBcation ior murder when nothing 
brought on record to show that on the day of the 

icident the decersed was seen by (he accused with 

rat another person. 1955 Cri L J 32< i AIR W 
unj 25 (26) (Pt B) (Pr 18) (DB). 


227 


PENAL CODE (I860), S. 300, Note 9 (B) 


9 (B). "Whilst deprived of his power of self- 
control". 

——S. 300, Exception 1 — Benefit of Exception — 
When can be invoked—Sudden and impulsive attack 
due to loss of self-control—Tests. 

In order to attract Exception 1 to S. 300, Penal 
Code, the provocation must have been given by the 
victim and it must have been both grave and sudden. 
Furthermore, the provocation must have bv its 
gravity and suddenness, deprived the offender of the 
power of self-control. 

Where the scuffle which ensued between the ac¬ 
cused and the deceased, was occasioned by the ac¬ 
cused himself, and even assuming he had received 
some provocation because of the scuffle, it cannot 
possibly be said that it was grave and sudden so as 
to warrant his whipping out a dagger which he had 
aapparently kept concealed in the waist, and launch¬ 
ing a savatce and determined attack on a defenceless 
woman The brutal attack by the accused had no 
reasonable relationship to the provocation and the 
offence committed by the accused is nothing short 
of murder. The Sessions fudge fell into a grave error 
in bringing the case within Exception 1 to S. 300, 
Penal Code. 1^61 Andh L T 699 : 19G1 M L J (Cri) 
580 i (1961)2 Andh W R 182 

—S. 300, Exception 1— Applicability —There must 
be act of provocation, grave and sudden loss of self- 
control and retaliation proportional to provocation - 
There must not be time for passion to cool down — 
Deceased abusing accused filthilv and then charging 
accused with haviug committed unnatural olfence 
with a pigeon — Accused held entitled to protection 
under S. 300, Exception 1* 

Provocation in law consists mainly of three ele¬ 
ments, the act of p-ovocjtion, the lass of self-control, 
both actual and reasonable and the retaliation pro¬ 
portionate to the provocation. The defence of grave 
and sudden provocation thus connotes something 
more than a provocative incident, which could 
constitute only one of the elements aforesaid. And 
further the circumstances must -also be related to 
each other—Particularly in point of time, so that 
there was no time for passion to cool and the in. 
ference of deliberation or design was excluded 
(1903) I All E R 73 and 1940 A C 588 and AIR 196’ 
S C 005 and AIR 1932 Lah 438 and 7 Suth W R 
(Cri) 27 and (1949) 1 All E R 932 and (1942) A C 1, 
Rel on. . 

Proof of loss of self-control cannot be dispensed 
with by the Courts; but loss of self-control can also 
be shown by inference Instead of by direct evidence- 
and if the facts proved to suggest a reasonable in¬ 
ference of loss of self-control, the Court would be 
entitled even to discard the denial of the accused 
and hold that there was loss of self-control. The 
interval of time between the throwing of the insinu¬ 
ation and the accused's going into his house and 
coming out with a spear was so short that it could 
Q sa \ d , that there was time enough for passion 
minH°TK nd f 0r reas0 j n l0 L regain dominion over the 
in ?I* r !i? re ’ Unde j the c, . rcums tances established 
iniS »k?i* h u accused 1 struck , tha deceased with a 
k , S l he was deprived of the power of self- 

S £e dec y jS‘ed graVe ani * sudden Provocation given 

rehtinnshirf f ‘ ha ,L retaliation . mus ‘ bear a reasonable 
IT® . t0 th ? Provocation but in the instant 

accused 6 lonnH g har A “ ft? W ' ,h a S P ear - which tha 
31 k d ,j a ? d y at the moment in his house, 
could not be said to be so grossly disproportionate to 

£ HHSta! 1 W ° uld ^ that'the pKSSfi 

r wetoxt fn?H 1 TI, e8U » a 0f L he retalUHon only 
a i ai r Therefore the accused was entitled 
to protection under Exception 1 to S. 300 of the 


Pen^l Code. His cise would thus fall under part one 
of S. 304 1963 MPLJ 592 : 1963 lab L J 6S9 : 196 3 
(2) Cri LI 631: ILR (1964) Madh Pra 609. AIR 
1963 M P 364 (366 to 36S) (Prs 13, 18, 21 to 25) 
(DB). 

-S. 300, Exception 1 —- Exception 1 applies only 

wheu accused deprived of self-control by grave and 
sudden provocation caused bv deceased - Test of 
provocation is that (lie act should be sufficient to 
upset a man of ordinary sense anJ calmness belong¬ 
ing to same class of society a* the accused. 

Exception 1 to S. 300. Indian Penal Code, applies 
only when the accused is shown to have been de¬ 
prived of the power of self-control by grave and 
sudden provocation which is caused bv the person 
whose death is caused or when the death of soma 
other person is caused bv mistake or accident. The 
test of grave and sudden provocation is whether a 
reasonable man belonging to the same class of society 
as the accused was placed in the situation in which 
the accused was placed, would be so provoked as to 
lose self-control. The provocation must be such as 
would upset not merely a hot-tempered or hyper-seusi- 
tive person but one of ordinary sense and calmness. 
AIR 1962 S C 005, Foil. 1962 VlPLJ (Notes) 317 t 
1963 Jab L J 137. 

—-Ss. 300 and 304-11 — Grave and sudden provo¬ 
cation — Accused caught by throat by deceased — 
Subsequent altercation resulting in accused shootiog 
an arrow at deceased — Accused held had grave and 
sudden provocation. 

Held, on facts that the circumstances indicated 
that the accused got some provocation from the 
deceased in consequence of the catching hold of his 
throat by the latter and further that he acted with¬ 
out premeditation in a moment of excitement and in 
a bt of rage at a time when quarrel was going c n in 
the evening between the deceased and lhe accusers 
brother. The act of accused, in shooting the deceased 
was an act done with the knowledge that it was 
likely to cause death, but without any intention to 
cause death or to cause such bodily injury as is 

SS?fl 7^11^ 5 ?d a S C °'f 11 C,0,e Under 

JDS«?»cSJ'LT d 359. Pen! " Q>d ' 1 ,l962H °" 

9 (C). Adultery causing provocation. 

cabin*/ 300, E * cep,ion 1 and 304 - Par * i - Appii. 

u A cc *}* ed Se !l ng 1 ? is wife comm r '«iag act of adultly 
with deceased — It is a case of grave and sudden 
provocation within S. 300, Exception 1- Husband 
6 Offence is one under S 304 Part I 
1953 All L J ,5 S : 1953 AH W R (H C) 129 :1953 
Cr. L J 1034 s AIR 1953 AH 484 (466) (Pt A) (Pr 7). 

-300, Exception 1-"Grave and sudden nro* 

vocation -What amounts to-Wife strangulated on 

Offence!* 0 ° f adu leTy and Pregnancy by another- 

To come under Exception 1 to S. 3C0, I. P Code 

thsnfff.°!l CaUS1 S g dea,h should have been done by 
the offender under the influence of some feeline de 

priving him of all self-control engendered bv a 

wh 'ch Is both grave and sudden Thus 
where the accused, who was a young man and whr> 

had lurking suspicions of the conduct of his wife who 

sion y nf° m d > h 'i m C0nfr0nted with the confes 
sion of Illicit intimacy with and conseauent n,« 

gnancy by another^ the provocation was both " 

and grave and if the abused. deprived* of his power 

of self-control, strangled his wife to death, his S 

« ® 0VBred by Exception 1 to S 300 p r? 

1958 Mad L J (Cr, ie P 3 , 1958 Cri L j , (i&ft 
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Andh WR 149: AIR 1933 Andh Pra 233(233) 
(Pt B) (Pr 11) (DB). 

-Ss. 300, Excep. 1, 302 and 304—Crave and 

sudden provocation—Accused cutting his wife with 
das when be saw her having illicit intercourse with 
another person — Offence committed is under grave 
and sudden provocation — Case falls under Excep¬ 
tion 1 to S. 300 — Accused held guilty under S. 304 
and not urdrr S. 302. 1963 (2) Cri L J 614 : AIR 
1965 Assam S9 (92) (Pt C) (Pr 7) (DB). 

-S. 300, Exception 1 — ‘Grave and sudden pro¬ 
vocation—Murder of wife — Adultery by wife — 
Effect. 

Held on facts that what occurred in the field in 
the morning could not ordinarily be regarded as 
grave and sudden provocation to justify the killing 
of a person. Bearing in mind the fact that adultery 
though frowned upon in our country is not un¬ 
common in the village community and bearing also 
in mind the fact that even before the law made a 
provision for obtaining a divorce, a customary form 
of divorce has prevailed in the village communities, 
it would not be right to hold that the reaction of an 
Indian spouse from such a community would be 
different from that of one in the Western countries. 
The incident which the accused alleged occurred in 
the field on the morniDg or August 20. was not 
sufficient in law to constitute grave and sudden pro¬ 
vocation within the meaning of that expression used 
in the First Exception to S 300 I L H (1039) Bora 
1580:61 Bom LR 35: 1959 All VV B (Sup) 7S s 
1959 Nag L J 341 * 1959 All Cr B 343 (2): 1959 Cri 
L J 1299 : AIR 1959 Bom 463 (465) (Pt A) (Pr 7) 
(DB). 

-S. 300, Excep. 1 — Deceased committing adul¬ 
tery with sister of accused — After sufficient inter¬ 
val accused attacking deceased — Murder — Excep¬ 
tion 1 does not apply. 

It is well settled that if a man were to see a stranger 
in the actual act of committing adultery with his 
sister and if he commits murder of either, the o'fence 
jc culpable homicide not amounting to murder. But 
if that opportunity is gone and sufficient interval has 
elapsed since the provocation to allow a reasonable 
man time to cool, and if the maa commits murder 
of that another man the provisions of Exception 1 to 
S 300 will not be attracted. A. I. R. 1929 Lah. 861, 
Disting Modh BLR 1956 Cr 19 : 1956 Cri L J 408 i 
1956 Modh B L J 262 i A I R 1956 Madh B 107 (109) 
(Pt C) (Pr 8) (DB). 

-S. 300. Excep. 1 — Accused murdering his wife 

whom he saw in compromise g position and she re¬ 
fused to disclose stranger’s name — Accused entitled 
to berefit of Exception 1 to v 300, Indian Penal 
Code. 1962 M P L J (Notes) 315. 

-S. 300, Exception 1 and S. 304 — Grave and 

sudden provocation-Adultcry causing provocation 
-Husband discovering deceased with his wile 
behind chained doors in his house at dead ot night— 
Sentence. 

When the appellant at dead of night, found the 
deceased with his wife alone in the house with the 
doors chained from inside and losing control othis 
mind chased the deceased and ultimately killed him- 

Held that a person who finds his wife and her 
paramour in flagrante delicto, undoubtedly receives 
the highest provocation and the indulgence which 
the law shows in such cases is condescension to the 
frailty ol human nature. The circumstances pro¬ 
voked the appellant gravelv and suddenly. 19 d» Jab 
L J 403 : 1959 Cr L J 850 s 1959 MPLJ 487 : 1959 
MFC (i 46 I AIR 1959 Madh Pra 267 (269) (Pt C) 
(Pr 17). 


—Ss. 300, 302 and 304 — Adultery causing pro¬ 
vocation. 

When a wife or mother or married sister, living 
under the protection of the husband or son or brother, 
is caught in the act of having sexual intercourse with 
a stranger, the killing of that stranger by the husband, 
son or brother before there is time to get over the 
sudden anger would be only an olfence under S. 304, 
I P. Code. But a person who is not the guardian or 
custodian of a woman would have no similar right 
to kill her and claim to be convicted only under 
S. 304, I. P. Code. AIR 1955 N U C (Mad) 1834 
(DB). 

9 (D). Words and abusive language 
causing provocation. 

-S. 300, Exception 1—Provocation whether grave 

* • • r I « alt t 


and sudden is question of fact — Abusive language 
used by deceased —Held provocation was neither grave 
nor sudden. 1953 Cri L J 1361 : AIR 1953 Bilaspur 
27 (30) (Pt D) (Pr 7). 

-S. 300 Excep. 1—Grave and sudden provocation 

—Accused provoking deceased by asking provoca¬ 
tive question — Deceased retorting by provocative 
answer—Accused killing the deceased bv firing 
from gun which he carried — No grave and sudden 
provocation—Mere verbal abuse does not amount 
to grave and sudden provocation. 

Accused asked the deceased, a Hindu, whether he 
had unnatural connection with a cow. The de¬ 
ceased got enraged and said “Yes, I have done and I 
will do so even with your mother”. Upon this, the 
accused fired the rifle which he carried and killed 
the deceased. The accused pleaded grave and sud¬ 
den provocation. 

Held that it was the accused who first provoked 
the deceased bv asking the deceased whether he had 
unnatural intercourse with a cow. Putting such a 
question itself was, to a Hindu who worships a cow, 
an insinuation of afoul abuse. It was t^e accused 
himself who provoked the deceased into the retort 
which was given by the deceased to the accused. 
In this view, therefore the provocation was neither 
sudden nor grave, It was not sudden because the 
accused himself provoked it. It was not grave for 
it was the accused who himself first used a very foul 
abuse. 

Held also that mere verbal abuse would not amount 
to grave and sudden provocationrunder Exception 1 
to 8. 300. (1946) 2 Ail E R 124, 61 Bom L R 35, Rel. 
on: A I R 1930 Rang 40, Dissented from; AIR 1934 
Mad 722, 3 Mad 33, 1953 Cri L J 1109, Distinguished. 
(1962) 3 Guj L R 739. 

-S. 300, Exception 1 — Grave and sudden pro¬ 
vocation -What is—Question is one of fact. 

The question as to whether the provocation given 
to the odender is grave and sudden or not is one of 
fact and has to be decided on the circumstances ot 
each case. 

The circumstances in which the accused mur¬ 
dered his wife were that the wife had successively 
refused to cook the evening meals and to spread me 
beds; that she threatened to leave the house on the 
following morning, that when he ‘ondledher and 
asked her as to why would she be leaving the house 
she kicked him at the chest and asked him \ to get 
away Horn her bed and to have sexual Intercourse 
with his mother and sister This .ntunated the fi£ 
cused and he hit her on the head by hurling a stone 
lying nearby. 

Held, that the circumstances were sufficient to pro- 

voke a reasonable person to ,he f lten ‘ °l rp d f e „ p " V K 
him of the power of self-control and therefore the 
provocation was grave and sudden within thei mean 
ing of Exception 1 to S. 300, Penal Code 196J 
Cri L J 120 (122) (Pt D) (Pr 10) (Him-Fra). 
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-S. 300—Grave and sudden provocation. 

Accused asking wife to cook food for him — Wife 
declining to cook sayirg that she would rather <-ie 
in sweejer’s house than cook meals for him : 

Held, that the answer given couid not by any 
stretch of imagination be treated as a provocation 
which would have led an ordinary and reasonable 
man to act in the manner that that accused did. 
Madb.B L J }955 HCR i955 : Madh B L H 1955 
Cr 441 : ILK (1950) Madh B 40 : 1956 Cri L J 
241 : AIR 1956 Madh-B 94 (96) (Pt B) (Pr 7) (DB). 

- S. 300, Exception 1—Provocation-Use of vulgar 

or abusive language—Provocation cannot be so grave 
as to dep ive usrson of self-control to cause fatal in¬ 
juries ou vital part of body—Provocation and gravity 
nave to be determined from point of view of ordinary 
reasonable man and not irritable or hot headed huauu 
being. AIR 1955 NUC (Madb-B) 3795 (DB). 

-S. 300, Except. 1—Evidence only indicating that 

deceased might fnve abused accused — This is no 
evidence of grave and sudden provocation to entitle 
accused to attack unarmed accused with axe, parti¬ 
cularly when he had fallen down. M 3 L J 1955 
HCR 1427 s M B L B 1955 (Cri) 244. 

—Ss. 300, Exception 1, 304, Part 1 — Husband 
doubting morality of wife - Effect of wife’s words 
—When amounts to provocation — Offence held one 
under S. 304, Part 1. 

As regards the effect of wife's words on the mind 
of a jealous husband who doubts the morality of nis 
wife a set of general patterns is traceable, in which 
there is general judicial opinion that grave and sudden 
piovoc&tion has been caused. Two elements are 
always found in such cas*s. The first is speech or 
conduct on thr part of the wife that has altogether 
been unexpected. The second is a moral revulsion 
which prompts him to acts of violence which he 
would not have thought of in a normal state 
of mind. 

When the wife continued bv the threatening there¬ 
after to do the very act witn which he was charg¬ 
ing her and in addition when she insulted him by 
sayirg that she wanted him no more, there would be 
grave provocation and the offence would be one 
under S. 304 Part I, I. P. C. and not one under S. 302, 
I. P. C. 1961 Jab L J 1310 : 1962 M P L J 333: 1962 
(2) Cr L J 670 (671) (Prs 6, 7, 8) (Madh-Pra) (DB). 

-S. 300, Exception 1 — r>eath as a result of sudden 

and grave provocation — Quarrel between husband 
and wife-Relevant factors for applicability of the 
exception. 

The quarrel started betweeo the accused and his 
wife when the accused returned home late at night 
(2 a. m ). The wife was greatly provoked and stated 
that she would be better advised to leave him and 
live with some one elae if the husband persisted in 
his conduct. The accused caught hold of his wife by 
the hair when she went in and brought a broom-stick 
and used indecent language of abuse which further 
aggravated the provocation, culminating in the ac¬ 
cused beating her with the broom stick, kickiug her 
and beating her with an iron rod which happened to 
be there as a result of which she died. In the 
circumstances: 

i l hal . a husband is likely to be gravely provo¬ 
ked by the threat of his wife to leave him and to live 
with some one else; if the wife brought a broom-stick 
and used indecent language of abuse during the 
course of the quarrel, this is likely to have deprived 
the husband of all powers of self, control. This is an 
. Ca ^ e Jfe r , th , e avvard of the benefit of 

*i he Penal Code * The appli¬ 
cability of this Exception has to be judged In relation 


applied, their 


to the class of persons to wnom it is 
general habits of living,speech and domestic relations. 
1964 \i L J (Cr) 121 : (1964) l.MLJ 14*. 

-S. 300, Exception 1 and S. 302 — Provocation — 

Deceased nep'.ew, aged 30 years abasing ant- assault¬ 
ing uncle (accused) aged 60 years — It is a grave un 
sudden provocation — Accuse! allowing ni*» anger 
cool down—Deceased fouud sleeping under trer 
Accused dealing blow by >oke on head o; deceased 
Skull fractured in 15 pieces - Oilence r.eld murdy . 
1954 Cri L J 463 (2) : 1954 Cr L I 154j : At R U*4 
Mad 1005 (10l)7) (Pt B) (Pr 3) (DB). 

—Ss. 300 and 304—Deceased found always teasing 
accused (a male) that latter i> his wife — Provocation 
leading accused to fatally attack deceased with dau 
Offence tails under S. 3‘J4 and not S. 302. See Penal 
Code (I860). S. 304. 1953 Cri L J S9 : A I B 19a*2 
Manipur 11 (2). 

—S. 300, Exception 1—Provocation— Test—Verbal 
provocation caused by physical attack. 

Whether or not there is provocation in a particular 
case is essentially a question ot fact. There can he 
no universal rule as to what may amount to provoca. 
tion. Words alone can never in law amount to 
sufficient provocation so as to reduce the offence of 
murder into one of culpable homicide when the act 
is dooe with intent to kill. The test, in all such caies 
is firstly whether the accused was subjected to such 
provocation as to cause reasonable man to do what 
he did. and secondly whether the provocation was 
such that it influenced him so to act. But mere verbal 
provocation even it it be by threat or gestures or by 
the use of abusive and insulting language cannot 
induce a reasonable person to commit an act of viol¬ 
ence. The case of provocation caused by physical 
attack is, on the other hand, different as the instinct 
of self-defence will be both grave and sudden. la 
such a case the question is one of degree rather 
than of kind. But hard words never break banes and 
the law expects a reasonable person to endure abuse 
without resorting to fatal violence. There rniy be 
circumstances which may merely pre-dispDse to a 
violent act but those are not enough to bring the 
offender within the exception. The provocation must 
be an act or seres of acts which by their very 
nature, would induce sudden aud temporary loss of 
self-control in a reasonable man so that it can be 
said that he is no longer master ot his mind. But 
mere threat which may induce a desire for revenge 
cannot constitute provocation. 16 Cut L T 102 t 
ILR (1950) Cut 293 : A I R 1950 Orissa 261 (263) 
(Pt C) (Pr 9) (DB). 

Ss. 300, 299—Exchange of abusive language — 
Being excited by abusive language an i in moment of 
frustration accused striking deceased on head with 
halsundi lying nearby — No evidence of previous 
enmity — Offence held was culpable homicide not 
amounting to murder. See Penal Code (1S60), S. 299. 
1952 Cri L J 1189 s AIR 1952 Pepsu 112 (DB). 

9 (E). Provocation not grave and sudden. 

S. 300, Exception 1. S. 302—“Grave and sudden 
provocation” explained — False accusation ot theft— 
Accused stabbing accuser to death—No grave provo¬ 
cation within the meaning ol Exception 1 to S. 300 — 
Vail m i IT der — But death sentence commuted. 
in 6 r - A n J 1 „ 19 ®1 1 All w R (HC> 207 , 1961 
* * l® 81 12) >i L J 591, A I R 1961 All 

533 (539. 542) (Prs 3, 30, 31 j (DB;. 

—-S. 300, Exception l — Grave and sudden provo¬ 
cation - What is - Test to be applied - Husband 
msisttng on wife to part with ornanents on her body 

v\ ife reluctantly throwing the same at him — No 

SfLWo . 111 " 0135 ' 1961 A1,c ' 
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$. 300, Exception 1 —Grave and sudden provoca¬ 
tion - Wife of accuser! discovered to be thief not 
grave provocation. 

That fne wife of the accused was discovered to be 
a thief might have been a shock to the accused but 
it i> not possible to treat it as a ’grave provocation. 
One his to ju ige these things in the light of reactions 
or normal hum in beings an:! not in the light of hyper¬ 
sensitive and unbalanced individuals. 1960 All W R 
(HC)55B » I960 All Cr R 353 : 1964 All L J 721. 

—309—Mutual provocation — Accused stabbing 
deceased with pen-knife apprehending danger from 
unarmed relations of deceased — Held although ac¬ 
cused acted in exercise of his right of private defence 
of bodv. he exceeded the right — C»se fell under 
S. 300, Exception 2—Provocation was not so great 
as to bring the case within Exception 1 to S. 300. 
(1965) 2 Andh W R 145: 1963 (2) Cri L J 440 (Andh 
Pra). 

*—S. 300. Exception 1 —Grave and sudden provoca¬ 
tion — Deceased challenging members of accused’s 
party and calling fora fight-Accused's party itself 
responsiole for starting whole trouble and tor offering 
earlier provocation—Provocation offered by deceased 
held was not grave and sudden as contemohted bv 
Exception 1 to S. 300 1962 Cl) Cri L J 394 : A I R 
1962 Andh Pral 66 (171) (Pt E) (Pr 43) (DB). 

-S. 300—Provocation -Existence of dispute. 

The mere existence of a dispute does not invite the 
commission of an offence of murder. 59 Bom L R 
244 : 1957 Cri L J 1107 : ILR (1938) Bim 1092 : 
AIR 1957 Bom 226 (231) (Pt E) (Pr 13) (DB). 

-5. 300, Exception 1 and S 302 — Deprivation of 

power of self-control as result of grave and sudden 
provocation—Degree of loss of power is that envisag¬ 
ed by reasonable man — Reasonable relation of vio¬ 
lence to degree of loss of power - Attempt to com¬ 
mit unnatural offence against offender—Infliction of 
injuries by offender — Injuries resulting in death of 
victim - Held Except. 1 to S 300 did not apply — 
Offender was guily of murder. 

Held, (1) that the statement suggested that the ac¬ 
cused lost his temper after the stick blow and not be- 
fore. A stick blow was not grave provocation. This 
was therefore not a case of the loss of the power of 
self-control by grave and sudden provocation; ( 2 ) 
that the injuries indicted on the deceased were not 
commensurate with the degree of loss of self-coutrol 
that could be expected in an average person having 
regard to the nature of provocation consequent on 
the attempt to commit an unnatural offence; (3) that 
the accused was not entitled to the benefit of Excep¬ 
tion 1 to S. 300, Penal Code* and that it must be in¬ 
ferred that the accused had caused injuries with the 
intention to cau<e bodily injuries to the deceased 
sufficient in the ordinary course of nature to cause 
dea‘h; .'4) that the offence committed by the accused 
am »unted to murder punishable under S. 302, Penal 
Code. 1962 (1) Cri L f 324 : AIR 1962 Guj 39 (43) 
(Pt A)(Prs 14, 16) (DB) 

-S. 300, Except. 1 — Provocation not grave — At¬ 
tempt to commit unnatural offence. 

Assuming that there was, on the part of the de¬ 
ceased, an attempt to commit an unnatural offence 
evinced by the act of removal of 'langoti* of the ac¬ 
cused, mere attempt will not amount to grave provo¬ 
cation as contemplated by Except. 1 to S. 300 al¬ 
though the commission of an unnatural offience may 
amount to grave provocation. (1837) 8 C and P. 182, 
Bel. on. 1962 (1) Cri L J 324 i AIR 1902 Guj 39 (41) 
(Pt B) (Pr 10) (DB). 

-S. 300. Exception 1—Grave and sudden provoca¬ 
tion — Wife of accused developing illicit connection 
with deceased and living with her father — At latter's 


house deceased insulting accused and saying his wife 
would not accompany him — Held no grave and sud¬ 
den provocation. AIR 1955 NUC (Him Pra) 2346, 

-Ss. 300, Exception 1 and 302—Grave and sudden 

provocation — Long standing feeling of provocation 
becoming motive — Exception 1 will not apply. 

Where the accused had known that the deceased 
was misbehaving with his mother, thtt would certainly 
afiord provocition to him to retaliate. But when such 
feeling of provocation is a long standing ore gaining 
intensity from day to day until finally the person 
harbouring such feeling yields to the provocation hy 
attacking his enemy, it cannot be said that he is act¬ 
ing under grave and sudden provocation. Feeling of 
provocation which he was entertaining can only be 
termed the motive for the act committed by him and 
when the accused comes to the house, knowing that 
the deceased i> there, to punish the deceased, he can¬ 
not he said to have actel uoder Exception 1 to 
S. 300. 1962 Ker L J 1094. 

-S. 300, Exception 1 — No grave provocation. 

To bring the offence under Exception l to S. 300, 
it should be shown that the accused acted while de¬ 
prived of self-control, due to grave and sudden pro¬ 
vocation. 

Held, that though the act of the deceased was 
highly provocative it was not so grave as to provoke a 
matured man like the accused to stab the deceased 
(his father) to death. 1959 Ker L K 1457. 

—S 300, Excep. 1 — Applicability — Statement by 
wife, that she liked to live with her husband's brother 
during a wordy quarrel between her and her husband 
— No admission by her of adulterv or of a determina¬ 
tion to persist ia such conduct — Husband killing his 
wife with are—Held that though there was some de¬ 
gree of provocition it was not grave and sudden so as 
to bring the case within exception 1 to S. 300 — Ac¬ 
cused held was rightly convicted under S. 302, Penal 
Code and lesser sentence under S 302 was justified 
and proper in view of the provocation — 1957-1 
M L J (Cr) 271, Dist. 1959 Ker LJ 1230 : 1959 K L T 
1264 i 1959 Ker L R 1266. 

—S. 300, Exception 1 — Provocation — What 
amounts to. 

Where the accused who was charged with killing 
his wife, mother-in-law and brother in law, well 
knew before that his wife was unwilling to go with 
him tried to take her away forcibly from his mother- 
in-law's house and he was resisted by her relations as 
they did in the past as well, in these circumstances it 
could not be said that he did not anticipate the resis- 
tence from the relations on the d*y of occurrence of 
the offence and consequently when he pleaded that 
his case fell within Exception 1 to S. 300, it was held 
that the provocation, if anv, could not under the cir¬ 
cumstances, be grave *and in no event could it be 
called sudden. 1955 Madh BLR (Cri) 420. 

—Ss 300, Exception 1 and 302—Grave and sudden 

K rovocation—Wife leaving husbind's house — Hus- 
and following her with view to bring her back — 
Wife refusing to return but promising to come back 
next day—No fowl language used— Husband causiag 
serious injury by dovv — Held no grave and sudden 
provocation — Death of wife — Husband held guily 
under S. 302. AIR 1955 NUC (Madh B) 1339 (DB). 

-S. 300. Except. 1 — Wife within two months of 

her marriage discovering her husband to be impotent 
and often running away to her father’s place — Hus¬ 
band's impotenev given out as reason for her conduct 
—Wife alleging impotenev before Panch 3 s—Accused 
alleging that he was cured—Wife acceding to the re- 
quest of Panchas, goiDg to live with husband but 
again leaving him. finding that there was no cnang 
in condition of accused — Accused along with wires 
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father going to fetch her, to a third person's house 
wheie she had gone to stay — Refusal ot wife to ac- 
•company husband—Accused giving blows with bam¬ 
boo — Death of wife—Skull found fractured — Held 
circumstances did not make out a case of sudden and 
grave pavocation. M B L J 1955 H C R 1981: 
MB L K 1955.Cri) 399. 

—S. 300, Excep. 1 and S 304, Part 1—Grave and 
sudden provocation — Accused admitting to have 
killed deeeised with ate — Story set up by him that 
when his wife had gone to field ot deceased which 
adjoined his field to bring back his bullock which had 
strayed in there, the deceased abused her—Story not 
corrobonted bv near relations who were there—Case 
of sudden and grave orovocation held not proved. 
M B L J 1955 H C R 1179 : M B L R 1955 (Cri) 184. 

~—S. 300, Exception 1—Grave and sudden provoca¬ 
te — Test of — Murder of wife - F. I. R. stating 
only abuse by her and no other provocating circum¬ 
stance — Xo evidence of provocation —Held case not 
within Exception 1 to S 300. 1963 'ab L J 137 : 1962 
M P L 1 (Notes) 317 : 1964 (1) Cri L J 596 (Madb 
Pra). 


her murder — Provocation arising out of refusal to 
marry held neither grave nor sudden. AIR 1902 S C 
605, Foil. 30 Cut L T 1 : ILR (1964) Cut 137. 

-S. 300. Exception l—Sudden provocation — Pro¬ 
vocation not sudden when there is some deliberation 
and desire to have revenge. 

Where there is: some deliberation and desire to 
have revenge, it canuot be said that the provocation 
was so sudden as to deprive the accused of all self- 
control. 

When a person, anticipating ent y into the house 
of another person whom he reasonably suspects to be 
carrying on illicit intrigue with his wife, is deter¬ 
mined to punish him and for that purpose keeps 
himself ready with a katari by his side and as soon as 
he notices that person attacks him with that weapon 
and kills him, it cannot be said that the crime was 
committed under such sudden provocation as to 
deprive him of all self-control. There is clear 
deliberation and attempt to take revenge. 29 Cr L J 
454 and A I R 1938 All 532, Distinguished. 25 Cut 
L T 413 : (1959) 1 Orissa J D 356. 


—-S. 300, Exeception 1 — Sudden and grave provo¬ 
cation—’Murder of wife—Course of living constituting 
continuing course of provocation cannot be consi¬ 
dered. 

In a case of murder of the wife by her husband, a 
Court vould not be justified in taking into account a 
certain course of living, which is said to have consti¬ 
tuted a continuing course of provocation to one or 
other spouse, as adequate to attract the Exception I 
to S. 30;), when the actual provocation was sudden, 
but not grave. At any rate, that would indeed be an 
unsafe doctrine. ILR 2 Mad 122, Disting, t L R (1964) 
2 Mad 8 Si : I960 CriLJ 222 (223) (Pt B; (Pr 6 ) 
<Mad) (DB). 


Ss. 300, Exception 1 and 302 — Provocation n 
grave and sudden—Murder or culpable homicide. 

The accused suspected that his wife was 
criminal intimacy with one N who was living nearb 
On the day of occurrence while the accused w 
busy in some work in front o! his house, his wi 
passed that way in the direction of N’s house. C 
being questioned by the accused whether she w; 
^oing to N s house, she replied in a defiant tone th 
that was her destination. Thereupon the accused trie 
to prevent her from going there and threatened hi 
with dire consequences if she did not listen. When i 
spite of this she proceeded in that direction tf 
accused caught her by the tuft of her hair ar 
brutally cut her several times with an aruval resul 
log in her death i 

Held, that in the circumstances of the caso tf 
provocation was not sufficiently grave and sudden s 

fnd #k r, ? g th L cas ? within exC0 Pti°u 1 to S. 30 
and, therefore, the offence-was one of murder an 

not amounting to raurde 

wffHt £ 1 FolK; A 1 R 1925 All 070, Dis 

M.d 53S "“'‘I* 1»5 

—-Ss 3°°, Exception 1, 302 - Accused, himself 
- KnotledS , V II1 ^.|r With brolher ’ s widos 

person h e fc, dOW S llhcI i inHmacy with tbi ' 

murder SniK ST® eQ0U ,? h to . P L rov 1 oke widow' 
•nd anortT. C,t ln , Umac y flowed both to accuse. 

anslnaout«?® a rs0n for time . long enou 8 h for passion 
vocation held^aoy P rov ocation to cool down - Pro 

FOIL To gfrfx S c « 

muS't 2;,S CepH A 0n 1' 302—Concubine’s refusal t 

Mel? intimai ~ ,^ U h sed ,. hI ® self a ma "ied man 1 
carriage m.3, w , brother's widow — Offer o 
2 ade ,0 and refused by widow long befor 


-S. 300 , Exception 1—Grave aud sudden provoca- 

tion — Husband murdering wife on unfounded sus¬ 
picions about her chastity. 

Fu order to bring a murder under Exception l to 
S. 300, the provocation must be grave and sudden 
upon an adequate cause and that should be strong 
enough to make a Dormal man lose his self-control. 
The peculiar notions ot a man about his wife's sub¬ 
jection to him canuot be allowed to give latitude to 
murder. The weaker sex is not to be regarded as 
chattel and a husband cannot be given the right to 
take the life of his wife on the unfounded suspicions 
that his wife was carrying on an intrigue with some 
one else. A 1 R 1939 Lah 430; A I R 1929 Lah 
801; A I R 1933 Lah 120 and A I R 1933 Lah 069, 
Disling. 

(Note. — In this case it was held that there was 
neither grave nor sudden provocation to the accused, 
nor had he lost his self-control on any such account 
and that the case was not covered by Exception 1 
to S. 3u0). 1953 Cri L J 445 : AIR 1953 Pepsu 32 
(33) (Pr 3) (DB). 


-Ss. 300, Exception 1 and 302—Grave and sudden 

provocation. 

Where the accused had already purchased a knife 
and had threatened the wife with murder it she did 
not mend her ways and after what the wife had said 
he was not so enraged that there and then he picked 
up something and struck his wife, but asked her to 
help him in picking up the chhabri, went upstairs; 
brought down the dagger, caught hold of his wife, 
took her inside, chained the door from inside aod 
then gave her dagger blows: 

Held j that there was no grave and sudden pro¬ 
vocation within S. 300, Exception ;1 of the Indian 
Penal Code and the accused was rightly convicted 
S 302 1953 Cri L J 1629 : A 1 R 1953 Puni 
255 (255, 256) (Prs 4, 5) (DB), ' 

~7\ Ss - 300, 302 304 — Applicability—Grave and 

sudden provocation. 

The accused heard rumours a week before the 
occurrence that hls wife had Illicit intimacy with the 

was confirm^ * ut ° «»ese rumours and 

*An»? 0( k, n his /nind that the rumour was true. 

SformS™ 10 8? Wl,e , 8nd <=?“fronted her with the 

the Apoiltpri S w 8 ") adea confession which enraged 

then , b £ off her nose Mm and there and 

He took ? d £» t0 la « e rev ® nge L u P° n tha deceased. 

shon e?V* j“ gger j ron ? T the sho ? K and went to the 

dagger Ind tnWhi He . atl “& ed hi ™ with the 
uagger and killed him and, after severing hls head 
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from his body he went to the police outpost with 
the head and the dagger and made a report : 

Held, that the pccused had undoubtedly received 
some provocation. But this provocation could not 
be regarJed a> grave and sudden enough to ex¬ 
tenuate the offence under S. 302 to ooe under S. 304, 
I P. C. i960 Cri L J 520 : A I R 1SG0 R*j 101 (105) 
(PtE)(Pr 12) (DB). 

- S. 300, Exception 1 — Grave and sudden pro¬ 
vocation. 

The accused, vho was charged with the murder of 
his wife, pleaded grave and sudden provocation. The 
de^tnee w's that there were rumours regarding the 
bad character of the wile and when he returned 
home on the night ot the occurrence, he saw a person 
in the osri o! his house and going away. On account 
of this provocation he dealt numerous dharia blows 
to the deceased and killed her. 

Held that the mere presence of a stranger in the 
osri would not constitute either grave or sudden pro¬ 
vocation, nor would it be such provocation as to 
deprive him of hi< self-control. Nor did the fact that 
the accused had dealt numerous blows to the deceas¬ 
ed in a brutal manner suggest that he must have lost 
self-control and that must have been because of some 
grave and sudden provocation. 1952 Cri L J 137 : 
AIR 1952 Sau 3 (6) (Ft B) <Pr6) (OB). 

’—S. 300, Exception 1—Grave and sudden provoca¬ 
tion—Test to be applied stated — Debtor’s conduct in 
denying liability and asking creditor to resort to his 
legal remedies is not gra*e and sudden provocation. 
A I R 1955 N U C (Trav-Co) *1114 (DB). 

9 (F). Proviso 1. 

7 —S. 300. Exception 1 and First Proviso—Provoca¬ 
tion not sudden and sought by accused himself. 

The provocation, if any, must be not merely 
sudden nor only grave but must be-both grave as 
well as sudden which alone*gives :the benefit to the 
culprit The effect of such grave and sudden pro¬ 
vocation, if any, must be the loss of self-control. If 
there was tune enough to cool down and the accused 
afterwards avenges himself for the insult or offence 
given, he can hardly plead the extenuating circum¬ 
stance as enacted. 

Held on facts that provocation w«s not sudden 
and further was sought by accused himself. Case 
law discussed. 1952 Cri L J 94G : AIR 1952 Bhopal 
21 (23, 24) (Pc B) (Prs 11, 14). 

—$s. 300, Exception 1 and Proviso l and 302 — 
Crave and sudden provocation — Grave provocation 
must also be sudden — Provocation must come to 
offender-He should not go to it — Case held did not 
fall under Exception I to S. 300. A I K 1955 NUC 
(Raj) 3452 (DB). 

9(G). Provocation—Burden of proof. 

-S. 300, Exception 1 — Provocation — Burden of 

proof is on accused to show that he acted under grave 
and sudden provocation — (Evidence Act (1872), 
S. 105). AIR 1955 NUC (Madh Bha) 4525 (DB). 

-S. 300 , Exception 1—Grave and sudden orovoca- 

tion — Burden of proof lies on accused — Facts on 
record must establish provocation not only grave but 
also sudden- Provocation must be sufficient to deprive 
ordinarily reasonable man of self-control. AIR 1955 
N U C (Madh Bha) 4315 (DB). 

-S- 300,Exception 1 Burden of proof—Burden to 

show that case falls within exception h on accused — 
To apply Exception 1 to S. 300, he must establish 
that act has been committed by reason ot grave and 
sudden provocation and it was committed when he 
was deprived ot self control. (Evidence Act (1872), 
S. 105). AIR 1955 NUC (Madh Bha) 3795 (DB). 


10. Exception 2—General. 

See also Penal Code (I860), Ss. 99.100* 

(A) 1 In the exercise of the right of private 

defence.” 

(B) No right of private defence. 

(C) "Exceeds the power given to him by law”. 

(D) "Without any intention to do more harm 

than necessary.” 

10. Exception 2—General. 

See also Penal Code (I860), Ss. 98-100* 

-Ss. 309, 302, 9G — Evidence Act (1872), S. 105- 

Pleas of self-deience — Accused found to have killed 
another—Onus is on him to establish that killing was 
justified—It is however open to au accused person at 
any stage of the trial to request the Court to examine 
the evidence and ascertain for itself whether it is 
consistent with a plea of self-defence. See Evidence 
Act (1S72) S. 105. 1961 (1) Cri L J 15 : A I R 1961 
All 33 (DB). 

—Ss. 300, 100, 302—Plea of self-defence—Duty of 
Court and the prosecution — Benefit of doubt to he 
given to accused. See Penal Code (ib0O), S. 100. 1960 
Ker L J 597. 

—S. 300—Accused not pleading private defence — 
Evidence disclosing exercising of the right—Accused 
is entitled t> i f s oenefit. See Evidence Act (1872)> 
S. 105. 1959 Kcr L T 796 : 1959 Ker L J 1313. 

-S. 300 • Omission to plead right of self-defence— 

This will Dot intluence the Court in concluding tnat 
the plea of self-defence was not available to the 
accused to anv degree.’ 1957 Cri L J 635 : A I R 1957 
Ker 53 (54) (Pr 4, (DB). 

-Ss 309. 99 — Burden of proof — Plea of self- 

defence-Onus of proof. 

Where the evidence in the case clearly shows that 
accused was responsible for causing two injuries on 
P and one injury on M, if accused is to be exonerated 
from blame, it is clearly oa him to show that he had 
justification lor inflicting those injuries, rr rather 
that he acted in self-defence 1955 Cri LJ 852i I L R 
(1954) Trav-Co 1308 : 1954 Ker L T 920 : AIR 1955 
Trav Co 104 (106) (Pt A) (Pr 6) (DB). 

10(A). "In the exercise of the right of 
private defence.” 

-S. 300— Right of private defence-Right held not 

exceeded. See Penal Code(L860), S. 99. 1952 Cri L J 
1366 i AIR 1952 Bhopal 25. 

-S. 300—Infuriated persons trespassing into ac¬ 
cused’s house — Accused placed in dangerous jitua- 
tion—Apprehension of death or serious injury -Tres- 
assers not armed with dangerous weapons —Act used 
eld entitled to right of private defence. See Penal 
Code (I860), S. 100. 1959 Ker L J 1313 : 1959 Ker 
LT 796 

-S. 300-Right of private defence of body - Ac¬ 
cused, deceased anu some others playing cards 
Verbal altercations leading to blows — Deceased ag¬ 
gressor and beating accused — Accused caught hold 
of by friend = of deceased — Accused severely beaten, 
getting exhausted and falling down—Deceased agaiu 
attacking — Accused taking out knife and stabbing 
deceased fearing death at hands ot deceased and 
attempting to run away — Friend of deceased follow¬ 
ing accused—Fearing renewal of attack accused usinj 
knife and wounding the friend—Accused held acted 
in self-defence in both cases and that in doing 
did not exeted his right. See Penal Code (I860), S. 93- 
1957 Ker LJ 413. 

-Ss. 300, 304 (Part I), 96 and 102—Applicability- 

Deceased striking his mother and accused intendrng 
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to kill with handle of spade — Accused snatching 
handle—Deceased trying to snatch hack — Accused 
giving blows on head of deceased — Fracture and 
death—Offence. 

On a quarrel between mother and son the latter 
slapped the mother. The accused intervened hut the 
son took up a handle of a spade and rushed at them. 
Evidence showed that the accused had declared that 
the sail would kill the mother as well as the accused. 
The accused snatched the handle re isting the at¬ 
tempt of the deeea^d sod to snatch it back, gav^ two 
blows on the head of the son rrMiltiog in multiple 
fracture and dtath. fn his trial for murder the ac. 
cused pleaded right of seif defence, but the Sessions 
Judge convicted him under S. 304, Part I and sen¬ 
tenced him to 5 )tar>’ R. I. 

Held, in appeal, that in the circumstances of the 
case, the intention of the deceased to kill his mother 
and the accuser! being proved, the accused could not 
be convicted of murcer or of culpable homicide not 
amounting to murder as he h't the deceased in self- 
cefence.Tho extent to which the exercise of the right 
of self-defence will he justified will depend not on 
the actual danger but on whether there was reason¬ 
able apprehension of such danger, ff the accused, 
already provoked as he was consequent upon the 
assault on 1 he mother first and on him later on by 
the deceased, after-snatching the handle and gave 
two blows by th- same in the heat of moment, evi¬ 
dently with the sole intention of disabling the assai- 
laut he could not he said to have exceeded his right 
of self-defence. AIR 1959 SC 165, Rel on. As the 
intention to cause death was not established, the 
fight being sudd.-n and unpremeditated, there could 
be no couvictiau under S. 304, Part I, Penal Code. 
1960 MPLJ (Notes) 34. 

—S. 300 — Applicability — Deceased giving luthi 
blow to accused — Accused snatching lathi from 
deceased aud giving blows on head of deceased — 
Deceased dying — Accused held not guilty under 
S 302. See Penal Code (I860;, S. 100. A I R 1955 
NUC (Orissa) 6106 (DB). 


10(B). No right of private defence. 

•-S. 300, Exception 2—Deceased peacefully cutt¬ 

ing crops—Accused claiming the crops attacking the 
deceased in lurtheiance of common intention and 
killing them — Exception 2 to S. 300 does not apply 
to the case of accused. See Penal Coue (1880), S. 103 
1965 (1) Cri L J 242 i AIR 1965 S C 257. 

— S. 300—Accused robbing a boy at point of knife 
—Deceased accosting the accused tried to apprehenc 
him fn discharge of his duty under S. 59, Criminal 
P. C.—Accused stabbing the deceased on vittl spot— 
Defence of grave and sudden provocation, held noi 
tenable in the circumstances. I L R (1956) Hyd Old. 

—-S. 300 — Free fight between the parties— Accus 
ed beating the adversary even though he had fallec 
and was completely overpowered — Adversary 
dying — Accused bad no right of private defence 
and was guilty of murder. 

Held, on facts that the deceased died of homicidil 
violence. There was no evidence to establish that the 

appellant could have any bona fide claim of right tc 

the land which the deceased was ploughing and con¬ 
sequently in entering that field which at that moment 
was in possession of the deceased and which he was 
then ploughing, the appellant was guilty of criminal 
trespass and unauthorised aggression. He, therefore 
“ der }“jj circumstances established in the case, could 
not validly claim any right of defence of his property 
or person. In any case, as both the appellant and the 

t\Si\ £ a l n V lght °J ! L t,e t0 the ,Qnd lhen ***** 

bj L the dec , eased * would be guilty of a 
free fight where both would be guilty of their indivi¬ 


dual acts and as the appellant bad beaten his adversary 
to death. he would be guilty of murder and hi* Plej 
ot right of private defence was rightly reject?-. 
MPLJ (Notes) 83. 

-$. 300. Exception 1 —‘ Crave aud sudden pru- 

vdeatii n'\ 

The deceased wis on the top of a cocoanut trie fur 
tapping it. The accused questioned him :«s to who 
Wd * r>Q the ioy ot the tree aotl the decease 1 ann vine- 
ed his identity. When th-. accused interrogated him 
as to witii whose permission be was climbing the 
trees, thu c'eceas'^d replied that he need not a^k foi 
anybody's permis-iou as he (deceased) w ; * Pattc m i .jr. 
The accused then stated that if he wank i to exercise 
his righk as Pat'oinbar, he mu-t pav the oxttJin to 
him taccu ed). The deceased stated that he 'i?. i paid 
portion ut the pattora due for (hat year and ha- a he 
p.i l the advance and therefore he would pay the 
Pattom only from next year onwards. The moused 
persisted that unless ho was paid, the deceased could 
not climb the trees in that gaiden. In the course of 
this altercation the accused stabbed the deceased 
which caused the death of the deceased. 

Held, that the plea of grave and sudden provoca¬ 
tion would cot apply, because it was the accuse.! who 
picked up quarrel with the deceased. (I96!i l Mad 
L I 307 : 1961 M L J (Cr) 241 : 1LR (I960) Mad 
1082. 


— Ss. 300, 96, 97, 104 — Deceased in possesion of 
disputed land sowing banei variety of paddy 4 or 5 
days prior to occurrence — Accused claiming to have 
purchased land coming for first time on date of 
oci urrence and starting ploughing land and not heed¬ 
ing to protests bv deceased — Deceased giving blow 
with lathi on head of accused causing simple injury 

— Accused dealing fatal blow to deceased thereafter 
—Right of private deleuce of property held available 
to deceased — Accused held not to have right of 
private defence of person. 

The crucial test for deciding whether a right of 
private defence of property is available or not, is 
whether the harm to the property committed bv the 
offender is immediate or not. The concept will vary 
according to fads and circumstances of each case 
and no hard and fast rule can he laid down to deter¬ 
mine the character of the harm. 


The deceasod (exercising the right of private defence 
of property) was in possession of the disputed land 
as bhag tenant and had showed baogi variety of 
paddy which was likely to germinate soon, 4 or 5 
days prior to the date of occurrence. The accused 
claiming to have purchased the land came to enforce 
this right for the first time on the date of occurrence 
and started ploughing the land and continued to do 
so in spite of the fact that the deceased arrived ou 
the spot and tried to dissuade him from doing the 
unlawful act of criminal trespass and mischief. The 
police station was about 7 miles from the place of 
occurrence. On refusal by the accused to listen, the 
deceased gave a blow on the head of the accused 
causing a simple injury on his head. The accused 
thereafter gave the fatal blow with a lathi on the head 
of the deceased. 

Held, that the harm that was beiog caused to the 
property of the deceased by the accused was imme¬ 
diate and as there was no time to take recourse to the 
protection of the public authorities to prevent the 
loss, that would have been caused to him, the right 
of private defence of property was available to the 
deceased That inasmuch as the infliction of the injuries 
on the accused by the deceased in exercise of his 
right of private defeuce was not an olfenca under 
S». 90, tho accused had no right of private defence of 
person. AIR 1948 Pat 294, Disting. (1963j 29 Cut L X 
245 . 
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-S.30O, Excep 2 — Accused himself being aggressor 

— Pica of sell-defence, if available. 

, A person cannot avail himself of the plea of self- 
defence in a case of homicide when he was himself 
the aggressor and wilfully brought on himself with¬ 
out legal excuse the necessity for the killing. It would 
be strange indeed if a person who provokes an attack, 
brings on a combat and then slays his assailant, were 
to take shelter behind the plea of self-defence in justi¬ 
fication of the blow which he struck during the 
encounter. 53 Punj L B 28 4 : 52 Cri L I 1517 : 1LR 
(1951) Puni 202: AIR 1951 Punj 137 (140) (Pt B) 
(Pr 13) (DB). 

——Ss. 300. Exception 2 and 100—Plea of self-defence 
—When net available seated—See Penal Code. Ss. 100 
and 300. Exception 2. AIR 1950 East Punj 325. 

Ss. 300 and 97 — Fight for possession of land — 
Right of private defence— One of complainant's party 
dying — Right of private defence not exceeded — 
Neither party can claim right of private defence. ILR 
(1958) S Rai 15: 1958 Paj L VV 24 : 1958 Cri L I 
222 : AIR 1958 Raj 52 (55, 56) (Pt B) (Prs 10, 12, 13) 
<DB). 

-Ss. 300. 103. 104. 99. 100 - Right of private 

defenc 3 of property, when extends to causjng death 
indicate b See Penal Code (1860), S. 103. AIR 1951 
Sau 1 (DB). 

-$• 300, Exception 2 — Held, no right of self- 

defence — Right if existed, had been exceeded. 

From the mere fact that the deceased, who was un¬ 
armed started the abuse or he went near to the accus- 
ed, it cannot be taken that he had anv aggressive 
intention, justifying the use of a pen-knife on the 
put of the accused, even grantiog that the accused 
apprehended that the deceased might cause him injury 
and that he had right of private defence. 51 Cri L J 
653 : AIR 1950 Tra-Co 12 (12) (Pt A) (Pr 3) (DB). 

10 (C). “Exceeds the power given to him by law”. 

-S. 300 — Deceased entering appellant’s house at 

night in prosecution of his intrigue with appellant’s 
daughter — Assault hv appellant and his companions 

— Injuries caused leading to death — Appellant held 
had right of private defence — Held, also that he 
did not exceed the right — Conviction under S. 302 
set aside. See Penal Code (I860), S. 34. ILR (1960) 2 
All 235. 

-S. 300 — Applicability — Cattle of deceased 

grazing on presumed grass of accused — Accused 
rounding up cattle to take them to cattle pound — 
Deceased forcibly taking* away cattle from posses¬ 
sion of accused — Deceased though arned with lathi 
not using it — Accused hitting deceased with lathi 
on head — Death of deceased as result of injury — 
Accused held exceeded right of private defence — 
Act covered by Exception 2 to S. 300 — Conviction 
should be under S. 304, Part I and not Part II. See 
Pena! Code (1860), S. 99. 1953 Cri L J 1275: AIR 
1953 All 555. 

-Ss. 300, 302 and 304 — Mutual provocation — 

Accused stabbing deceased with a pen-knife appre¬ 
hending danecr from unarmed relations of deceased 
—Act of stabbing, if comes within Exception 1 or 2. 

The deceased, on seeing the accused coming along 
a road on his way home, went up and asked him why 
he had beaten his son (P. W. 1) in the morning. The 
accused did not regret his act but gave a challenging 
reply provoking the deceased to catch hold of his 
tuft and they began ta exchange blows. When 
P. \Vs. 1 to 4 approached them with the intention of 
helping the deceased, the accused stabbed the 
deceased and P. W. 1 and escaped. The Sessions 
Judge canvicted the accused under S. 302, Penal 
Code, and an appeal was preferred to the High Court. 


Held, that the accused had reason to apprehend 
that he could not escape, except by using against the 
deceased before P. Ws. 1 to 4 pounced upon him, the 
pen-knife which happened to be in his possession. 
Although the accused acted iu the exercise of his 
right of private defence of the body he exceeded that 
right and came under Exception 2 to S GOD, Penal 
Code. There was mutual provocation in the case and 
it cannot be said that the provocation to the accused 
was so grave as to bring his act of stabbing the 
deceased within Exception 1 to S. 300, Penal Cock 
(1965) 2 An W R 145 ; 1965 (2) Cn L 1 440 (442, 
443) (Pt B) (Prs. 10, 12, 14) (Andh Pra, (DB,. 

-S. 300, Except. 2, S. 99 and S. 100 — Attempt to 

commit unnatural offence against olfender — Injuries 
inflicted on and consequent death of victim — Right 
of private defence pleaded — More harm caused than 
necessary—No right of private defence. 1962 (1) Cri 
L J 324 : AIK 1962 Guj 39 (41) (Pt C) (Pr 9) (DB). 


•—-S. 300. Exception II — Applicability — Right of 
private delence exceeded—Effect. 

Even when the right of private defence is exceeded 
and even when more harm was done than was neces¬ 
sary for the purpose of privite defence, Exception II 
would apply provided (1) the accused caused the 
death of a person without premeditation and (2) pro¬ 
vided that when the accused caused the death of a 
person he had no intention of doing more harm than 
was nceessary for the purpose of defence. It is impor¬ 
tant to note that these two provisos have reference to 
the act of causing death which amouts to culpable 
homicide. (I960, l Gui L R 151 : (1961) 2 Guj 
H C R 10 : 1961 (1) Cri L J 813 (814) (Pt B) (Pr 3) 
(Guj)(DB). 

-S. 300,Excep. 2 and S. 304, Part 1 - Accused 

snatching away axe from deceased and hitting him 
back—Act in excess of right of private defence— 
Offence held fell under Excep. 2 of S. 300. Madh 
B L J 1955 H C R 1744 : Madh 3 L R 1955 Cr 350 : 
1956 Cri L J 70 : A I R 1956 Madh B 23 (25) (Pt B) 
(Prs 20. 22) (DB). 


-Ss. 300. Exception 2, 430 and 103 — Exceeding 

right of private defence in preventing mischief and 
causing death—Offence. 

The accused used a heavy instrument like a spade 
on the head of the deceased so forcibly as to fracture 
the skull extensively and injure the braiu causing his 
death. Where the deceased was committing the sP ec ‘: 
fic offence of mischief enumerated in S. 430. Penal 
Code, i e., by wrongfully diverting water, the 
accused was justified in preventing him forcibly from 
consummating that mischief in delence of the pro¬ 
perty of his master. The accused was held however 
to have clearly exceeded the right of private defence 
and therefore his act foil within the Exception to 
S. 300, Penal Code and the conviction under S. 4U4 
(Part II) of the Penal Code had to be 
1959 Mad W N 585 i (I960) 1 M I. J 341 : I960 
M L J (Cr) 251 : 1960 Cri L L J 834 i I960 All W H 
(Sup) 23 : 1960 All Cr R 219 : A I R I960 Mad 24U 
(244) (Pt D) (Pr 20) (DB). 

-S. 300. Exception 2 - Exceeding right of prjva^ 

defence — Indiscriminate beating of deceased v^s 
held not covered by Exception 2. See Penal ^ oa 
(I860), S. 105. (1965) 31 Cut L T 265. 

-Ss. 300, 149, 304, Part 2-Land dispute - Prose¬ 
cution party trying to take forcible possession * r * 
test by defence party in possession — Aggression ny 
prosecution party — Attack with la»his by deten 
party, resulting in fatal injuries — No evidence 
prove apprehension of death or grievous hurl 
members of defence party —Members of defence par x 
held exceeded right of -private delence and w 
guilty under S. 304, Part 2. 
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Held, on facts, that although the defence (accused) 
part> might have had a right of private defence, they 
exceeded that right by inflicting fatal blows on the 
members of the prosecution party. The weapons used 
were lathis and the accused must have known that 
injuries inflicted with such weapons were likely to 
cau«e death, even though they had no intention either 
to cause death or grievous bodily injury. Tn those 
circumstances, the accused were not guilty of murder 
but were guilty under second part of S 304 29 Cut 
LT 15 : 1963 (1) Cri L J 700 4704) (Pt D) (Pr 17) 
{Orissa) (DB). 

-5s. 300, Excep. II and S. 304, Part 1— Exceeding 

right of private defence of property—Death caused — 
—Case falls within purview of S. 300 E\cep. II and 
accused can be convicted under S. 300, Part I — ’^o 
enmity of any kind alleged between accused and 
deceased — Incident not the outcome of deliberate 
desire on the part of accused to take life—Accused of 
good character—Sentence of 7 years’ R. I. reduced to 
live years. (1951) 3 Pcpsu L R 620 (DB). 

-S. 3fl0, Exception-2 — Applicability — Accused 

molesting wife of deceased—On complaint by wife of 
deceased, the deceased and his father going to the 
house of the accused, probably armed, to remonstrate 
him — Accused killing deceased by causing him in¬ 
juries with barcha blows—Circumstances showiog that 
the accused did have apprehension of danger though 
not reasonable apprehension of death or grievous hurt 
—Although right of private defence to tbe extent of 
tilling deceased may not be proved, case held fell 
under S. 101, Penal Code and therefore came within 
exception 2 to S. 300 — Accused held guilty under 
S. 304, Part. 1 and not under S. 302. See Penal Code 
(1S60), S. 10L. AIR 1955 NUC [Punjj 4939 (DB). 

-S. 300. Exception 2 and Ss. 100, 103—Deceased 

seen stealing sugarcane from field of accused -Ac¬ 
cused fetching axe and dealing blow on deceased — 
Death — Offence — Right of private defeocc of pro¬ 
perty. 

The right of privale defence against theft continues 
till the offender has elfec'.ed his retreat with the pro¬ 
perty or till the property has been recovered. But 
where the deceased who was in the habit of stealing 
sugarcaue from the field of the accused, was seen by 
the accused, taking away a bundle of sugarcane, and 
the accused went home and fetched an axe and gave 
a blow on the head of the deceased, who immediately 
tell down unconscious and was completely at the 
merev of tbe accused, it could not be said that after 
the deceased had fallen down completely prostrated 
and the stolen property thrown on the ground the 
right of private defence still continued and extended 
to inflicting two more fatal blows to the deceased, so 
severe and brutal as to lead to the inference that the 
accused had the intention to cause the death of the 
deceased. In such circumstances the case of the 
accused neither fell under S. 103 giving absolute 
immunity nor under exception 2 to S. 300 to reduce 
aT* K cnl *? hlG homicide not amounting to 

(™ 3 ° 2 - AI " 1651 S ‘“ 113 51 
$ 

10 (D). -‘Without any intention to do more harm 
than is necessary.” 

- -s. 300 , Exception 2-Applicability. 

«^ CUSec !i 1 bid invited accused 2 to go over to his 

loi ne d” C hnnU rlDg itK 6 night .,°, f m ““ler and there he 
SX J5 ands with accused 1 in bringing about the 

aro„nd K 3 W0 T D by ‘ig^ning the coppsr wire 
one ♦K eck ', AoC j S L d , 2 admitted having held 

uFate’thl • w 8 W u e a u d he,pBd accuSfl d I to strang. 
weittherlkifi; H / hjwev w state J that when he 

found a Tu rrel bet '? een accused 1 and 
the deceased wowan and he entered the hut only after 
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hearing the cries of the woman and that then he 
found that accused 1 had already put t he copper 

npolr and was tichteninfi it while the 


Jk liiav uvwuv-wv ----/ 

wire around her neck and was tightening 
woman was holding accused 1 by his private parts. 

Held, that assuming there was occasion to defend 
or protect the person of accused 1, accused 2 not only 
far exceeded that right but even oo his own showing 
also engaged himself in tichfening the wireeven after 
I he woman fell down. The woman died soon after. 
Even if his version were fully accepted, Exception 2, 
S. 300 Penal Cydo would have no application to 
such deliberate act of strangulating .♦ woman to death. 
Not only could there have been any good hithtor 


1959 Cri LJ __ _ , 

1959 Ker 46 (50) (Pt B) (Pr 17) (DB). 

11. Exception 3. 

—Ss. 300, Exception 3, 302 and 304 — Police con¬ 
stable while attempting to re.arrest escaped thief 
firing at him but bitting another person -Oflence. 

A suspected thief who had been arrested by the 
Police Constables escaped from the running train. 
One of the Constables pursued him with a view to 
effect hi« re-arrest aud when he was not ip a position 
to apprehend him, he fired at him but in that pro¬ 
cess he hit the fireman of the engine and killed him. 

Held, that the ca*e was covered by Exception 3 to 
S. 300. Penal Code. The constable no doubt exceeded 
the oowers given to him by law and caused the 
death of the fireman by doing an act which he, in 
good faith, believed to be lawful and necessary for 
the due discharge of his duty. In such circumstances 
the offence that was committed was culpable homicide 
not amounting to murder punishable under S. 304, 
Part 2. Penal Code, and not under S. 302. 1955 Cri 
L J 905: AIR 1955 All 379 (332) (Pt A) (Pr 14) (DB). 

—Ss. 300, 76 and 79— Murder by soldier — Plea of 
obedience to order of superior, when not available. 

Obedience of an unlawful order of his superior, 
does not exonerate or excuse the soldier who commits 
a murder as a consequence of such an order. To plead 
that he acted in obedience to the order of his superior 
will not excuse him where the order is unlawful. 

Information was received that some persons were 
gambling in a tent. A party consisting of A, as 
superior officer and B, a soldier, was sent to make an 
enquiry* into this matter. The party arrived outside 
the tent and surrounded it. Soon after this the report 
of a gun was heard and the deceased who was inside 
the tent was found to have been shot dead. At the 
trial B admitted that he had fired the shot but 
pleaded that he had done so in obedieuce to the 
orders of his superior i 

Held* (1) that the order issued by A was wholly un¬ 
justified and unlawful and therefore b was not bouud 
to obey it; 

lo! l at ^ guilty of the offence of murder; and 

(3) that neither Ss. 70, 79 nor Exception 3 to S. 300 
applied. 52 Pun L R 331 * I L R (1950) Puni 354i 
AIR 1950 East Punj 321 (322) (Pt A) (P r 4) (DB) 

12. Exception 4—Scope and applicability. 

(A) “Without premeditation." 

(B) “In a sudden fight”. 

(C, -’In the beat of passion upon a sudden 
quarrel.” 

(O) "Without offender’.unusual man- 


12 . Exception 4 — Scope and applicability. 
c*abimy!’ 30 °- Excep - 4l 302 and 3H Part Il-Appli. 
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Sudden altercation between accused and deceased 
ensuing in free fight between two parties in which 
each party assaulted the other with sticks iu their 
hand —Accused dealing only one blow on deceased 
resultiLg in his death —Injuiits suffered by both sid^s 
evenly distributed—Accused receiving se/eral injuries 
including injury on htad and fracture of bone— 
Accused held entitled t> benefit of exception to 
S. S00 and wa; guilty under S. 304, Part 2 and not 
under S. 302. Prandas v. State, 1954 Cri L J 331 : 

. AIR 1954 SC 36 (39) (Pt B) (Pr 10). 

-S. 3^0, Exception 4—Applicability—Accused held 

not entitled to benefit of Exception 4. AIK 1955 
N V C (Ajmer) 4732. 

-Ss. 300, 302 and 304—Scoae —Conditions for 

applicability of Exception 4 to S. 300—Accused 
dealing only one lathi blow in sudden quarrel on 
head of deceased who was unarmed — Death— 
Murder or culpable homicide. 

The relations bet ween the accused and the deceased 
were strained because the accused wanted to build a 
ghar on the disputed land and the deceased was not 
allowing him to do it. There-was a sudden altercation 
with exchange of abuses between the two over this 
dispute and the accused gave only oue lathi blow on 
the head of the deceased who was unarmed, resulting 
iu his death on the spat. The accused was tried for 
murder but was convicted under S. 304, Penal Code, 
and sentenced to 9 years* R. I. 

Held, (i) To bring the‘case within Exception 4 to 
S. 300. it was necessary that all the ingredients of 
that exception should have been present. Since the 
accused was armed with lathi and the deceased was 
not, it must be held that the '.accused took undue 
advantage of the situation of his opponent. Further 
though there was sudden quarrel there was no fight 
sineft there was but one blow dealt by the accused 
only Hence the accused was not entitled to the 
benefit of Exception 4 to S. 300. (ii) That the act of 
the accused was one of murder as the case fell within 
clause thirdly under S. 300, Penal Code. Th* only 
intention qua the act which caused the death that 
need be proved is the intention to cause the bodily 
injury actually found, and that the other requirement 
as to the nature of the injury inflicted being such as to 
be sufficient in the ordinary course of nature to cause 
death should be established objectively indepen¬ 
dently of the intention of the accused : 1930 All L J 
333 and AIR 1916 Bom 191. held no longer good law 
in view of AIR 1953 S C 465. (iii) Since the injury 
caused depressed fracture of the skull and laceration 
of the brain, and death was instantaneous on receipt 
of it. the injury was undoubtedly such as to be suffi¬ 
cient in the ordinary course of nature to cause death. 
In this view the offence committed was one of murder 
under S. 302. Penal Code 1959 All VV R (HC) 505 : 
1959 Cri L J 158 : 1959 All Cr R 424 s A I R 1959 
All 131 (132, 133) (Prs 6 to 9). 

-S. 300, Excep. 4—Scope and applicability. 

Exception 4 will not come into play every time 
that a quarrel takes place suddenly; for its applica¬ 
bility a number of facts are required in addition to 
the suddenness of fight; there must be beat of passion, 
sudden fight and absence of undue advantage or of 
acting in a cruel or unusual manner. 1953 Cri L J 
1505 : ILR (1954) 1 All 214 : AIR 1953 A’l 063 (670) 
(Pt A)(Pr 6) (DB). 

-Ss. 300, 9G, Exception 4—Applicability-Sudden 

fight - One person deliberately attacking another— 
Offence. 

If some persoos deliberately go to another with the 
intention of attacking him, that can never be a case of 
free fight or sudden fight. That would be a case 
w here the latter would be entitled to the right of 
private defence in order to ward off the attack on 


him by the former. (I960) l Gui H C R 134 : (I960) 
I Gui L K 157 : 1961 (1) Cri L J 54 (2): A I R 1961 
Guj S (10) (AtCj(Pr8)(DB). 

-S. 300, Exception 4—Applicability. 

Where from words the parties come to blows and 
if after exchange of blows on equal ter ins, one of the 
parties without any such intention at the commence¬ 
ment of the affray snatches a deadly weapon and 
kills the other party with it, such a killing will be 
onl> manslaughter. But if a party under colour of 
fighting upon equal terms, uses from the beginning 
of the contest a deadly weapon without the know¬ 
ledge of the other party and kills the other party 
with such a weapon, or if, at the beginning of the 
contest he prepares * deadly weapon so as to have 
the power of using it at some part of the contest and 
uses it accordingly in the course of the combat, and 
kills the other party with the weapon, the killing ia 
both these cases will be murder. As long as the fight 
is unpremeditated and sudden, the accused irrespec¬ 
tive of his conduct before the fight, earns the mitiga¬ 
tion provided for in the Exception 4 to S. 3 »0 subject 
to the condition that he did not in the course of the 
fight take uudue advantage or act in a cruel or un¬ 
usual manner. 1959 Cr L J 993: 1959 Mod W N 215: 
AIR 1959 Mad 323 (327) (Pt D) (Pr 27) (DB). 


-Ss. 300, Exccp. 4, 302 and 304—Applicability. 

Where the accused dragged the deceased, his father 
(who remonstrated with him about his waywardness) 
and made him lie down arid when ho was in that 
posture and trying to extricate himself the accused 
threw stones on his head with force, resulting in 
fracture of the skill with instantaneous deatht 

Held, that the offence committed was one of 
murder and exception 4 to S. 300 could not be 
Invoked in such a case. (1954) 2 M L j 393 : 1954 
Mad W N 332: 1954 Cr L | 1443: AIR 1954 Mad 948 
(949) (Pt A) (Pr 3) (DB). 


—S. 300. Excep. 4 —Mutual fight—Neither party 
having right of self-defence—Consequences. 

In the case of a mutual fight, where neither pirty 
had the right of private defence the question as to 
which paity was the aggressor in such a circum¬ 
stance would be immaterial. When neither party 
had a cause to fight and if they do fight, both the 
parties would become members of an unlawful 
assembly as soon as the fight develops, if the number 
of either side is more than 5, and they would, b® 
guilty of the consequences that follow. I L R (1964) 
43 Pat 156. 

-S 300, Excep. 4 — Applicability indicated See 

Penal Code (I860), S. 34. AIR 1955 NUC (Pepsu) 
3280 (DB). 


—S. 300 Exception 4 — Fight—What is. 

Before a case can come within the ambit of the 
xception 4 to S. 300, it must be shown that there 
/as fight, which implies mutual attack by both the 
larties, or at least an actual attack by one party ana 
(reparation to attack by the other. Where it was all 
me-sided after and only the accused and their compa- 
lious caused injuries to their opponents and the latter 
lid not even attempt to retaliate, the exception can 
lave no application. (1950) 2 Pepsu L R 233 (DB). 

— S. 300, Excep. 4 —Applicability. 

The help of the Exception 4 to S. 300 can be invo- 
:ed if and only if death is caused (a) without preme- 
litation(b) in a sudden fight (c) without the offenders 
laving taken undue advantage or acted ni a cruel 
ir unusual manner. To bring a case with n thU 
Exception all the ingredients mentioned in it musi 

* found. 53 Puoj L R 284 : 52 Cri LI 15 7 : I L, R 
1951) Puni202 : AIR 1951 Punj 137 (138) 

Pr 4) (DB). 
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32 {A). “Without premeditation”. 

_S.300. Excep. 4. Ss 502 and 304—Applicability — 

Deceased ju<t finishing bath in public street—M fc V 
asking him to refrain from taking bath in puo ic street 
which was frequented by women-Deceased prates, 
ting and claiming his right as member of public to 
have bath at public tap—M & D remonstrating and 
pushing him from tap into street-Exchange of abuse 
and tempers running high—One of accused passing 
on knife to M who plunging it into chest of accused 
— Accused succumbing during night-Exception 4 
to S. 300 applied—M was guil*y under S. 304 and 
not under S. 302. AIR 1955 N U C (Punj) 343- 
<DB). 

-S. 300, Excep. 4 — Without pre-medilation — 

Meaning. 

Exception 4 comes into pl 3 y only if dejth is caused 
without pre-meditation. To constitute a pre-oiedita- 
ted killing, it is necessary that the accused should 
have reflected with a view to determine whether he 
would kill or not; and that he should have deter* 
mined to kill as the result of that reflection; that is 
to say, the killing should be a pre-determined killing 
upon consideration and not a sudden killing under 
the momentary excitement and impluse of passion 
upon provocation given at the time or so recently 
before as not to allow time for reflection. 53 Punj 
LR 284: 52 Cr L) 1517: 1LR (1951) Punj 202: 
AIR 1951 Punj 137 (140) (Pt D) (Pr 14) (DB). 

—S.300, Excep. 4 — Without pre-meditation —* 
Proof of. 

Prermeditation may be established by direct or 
positive evidence or by circumstantial evidence. 
Evidence of pre-meditation can be furnished by 
former grudges or previous threats and expressions 
of ill-feeling; by acts of preparation to kill, such as 
procuring a deadly weapon or selecting a dangerous 
weapon in preference to one less dangerous 
and Dv the manner in which the killing was com¬ 
mitted. For example, repeated shots, blows or other 
acts of violence, are sufficient evidence of pre-medita¬ 
tion. Pre-mTditation is not proved from the mere fact 
of killing by the use of a deadly weapon but must be 
shown by the manner of the killing and circumstan¬ 
ces, und* r which it was done or from other facts in 
evidence. 53 Punj L R 284 : 52 Cri LI 1517 j f L R 
<1931) Punj 202 i A I R 1951 Punj 137 (140) (Pt E) 
<Pr 14) (DB). 


12 (B). "In a sudden fight". 


•“■ 7 —S 300. Excep. 4 — Applicability—Contending 
factions meeting accidentally and attacking each 
other—Offence. 


Where a mutual conflict develops and there is n< 
reliable and acceptable evidence as to how it startei 
and as to who was the aggressor, it will not bi 
correct to assume private defence for both sides 
Such a case will be a case of sudden fight and conflic 
and has to be dealt with under S. 300, I. P. Code 
Exception 4. Jumroan v. The State ol Punjab, 195* 
Cr L ) 586: A(ft 1957 S C 409 (474) (Pt C) (Pr 24). 


• —-Ss. 300, Exception 4, 302 and••304, Part 1 — 
Applicability — Sudden and free fight between 
two contending parties armed with deadly weapons 
—Death—Offence. 

Proceedings under S. 145, Cr. P. Code were pend- 
ing with regard to a dispute regarding shamilat 
land between the party of the accused and the party 
of the deceased. Oa the day of occurrence there was 
a sudden and free fight in the-course of which the 
deceased M died by reason of the injury inflicted 
by the appellant, one of the accused, by a sharp- 
edged instrument without any premeditation. The 
evidence established that the deceased’s party was 


also armed with dangerous weapons and though 
the appellant had received only minor injun-c. the 
other accused had received incised wounds. Both, the 
lower Courts found the appellant guilty under 
S. 302 and sentenced him to transposition for life. 
On appeal by special leave: 

Held, (ll When two su< h contending parties, each 
armed with sharp edged weapon clashed and in the 
course of a free right some injuries were inflicted 
on one party or the other, it cannot be said that 
either of them acted in a cruel or unusual manner. 
(2) On the findings arrived by the High Const the 
case against the appellant clearly falls w thin Excep¬ 
tion 4 of section 300 ot the fndian Penal Cade. (3) 
That at the time the appellant caused the injury 
he did it with the intention of causing death or such 
bodily injury as was likely to cause death and thcie- 
fore, the offence is one under Part I of section 3U4 
and not under S. 532 of the lodian P tnA C)de. 
Dharmao v. State of Punjab, 1957 S C R. 1 : 1957 
Cri LJ 420 : AIR 1957 SC 324 .320; (Pi B) 
Prs 7. 10). 


-S 300. Exception 4 — Applicability — Sudden 

fight — Prosecution evidence unreliable — Duty of 
Court — Conviction—Legality. 

The occasion to use Exception 4 to S. 300 arises 
only when it is found thatthe accused has committed 
culpable homicide and the Court is to determine 
whether it amounts to murder or not. A person who 
causes the oeath of another in the exercise of the 
right of private defence of person does not commit 
the ofience of culpable homicide as defined in S. 299. 
I. P. Code and therefore no question can ever arise 
for determining whether he has committed the 
offience of murder. Consequently, no occasion will 
arise to determine whether his case comes under 
Exception 4 to S. 300 I. P. Code or not. An occasion 
to consider the applicability of this Exception will 
thus arise where the accused, who had no right of 
private defence of person, had caused the death of 
another in circumstances which according to him 
would bring his case within Exception 4 

Where a fight between two parties leading to death 
was a sudden oue and without premeditation aud the 
prosecution his lei no reliable evidence to determine 
which party was the aggressor, the aid ol Exception 4 
to S. 300 cannot be invoked for the purpose of record¬ 
ing a conviction. The Court has still to decide who 
started the fight and who was the aggressor, ft can¬ 
not follow the path of least resistance and convict 
both parties by holding that the fight was a free one. 
Tf the prosecution evidence is unworthy of credence, 
the onus still lies on the Court to arrive at a finding 
on the basis of probabilities : Criminal Apppals 
Nos. £04, 805 and 1044 of 1955, dated 3rd December. 

567 7 (569)(p F r°9)* 1960 Cri L J 1179 « AlR I960 A» 


-S. 300, Exception 4 — 'Fight' — Essentials. 

In order to constittue fight it is Decessary that blows 
should be exchanged and it is not necessarv that 
weapons should be used. 1959 Cri L J 993 • 19^9 
Mad W N 215 : AIR 1959 Mad 323 (327) (Pt C) 
(Pr 27) (DB). ' 9 


—S. 300, Excep. 4 — “Fight" meaning of, 

n/ J? R er “? £ C j Urr l ng ! n Exce P- 4 to S. 300 is 
not defined m the Code. It takes two to make a fight 
It is not necessary that weapons should be used in a 
f g “*- ^ affray can be a fight even it only one party 
in the fight is successful in lending a blow on his 
opponent. In order to consitute fight, it is necessary 

ill 5 ?. S ^ 0U,d . ®* chan 8 ed *ven if thev do not 
all find their target. 57 Punj L R 437: 1935 All W R 

(Supp) 107: 1955 CriL J 1283 : I L P(19551 Pun- 
1252 i AIR 1955 Punj 191 (192)(Pt B) (Pr 10) (DB)/ 
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-Ss. 300, Exception 4 and 304, Part I — Sudden 

fight—Sentence. 

On quarrel arising between A and B, both grappl¬ 
ing with each other and catching hold of each other's 
lor.g hair — On B shouting his relatives, includ¬ 
ing C, coming to the spot. Some helpers of A also 
coming — Grappling itself turning into free fight in 
which C giving fatal blow with his spear to A Band 
C also receivmg injuries at the hands of rela¬ 
tions of decease! A — Held, that case was one 
of sudden fight and fell within exception 4 to S. 300. 
Oflence of C. therefore, fell under 5. 304. Part I and 
sentence of seven years' rigorous imprisonment would 
meet the ends of justice. 1954 Cri L J 746 : 56 Punj 
L P 106 ; AIR 1954 Punj 121 (121) (Pt A) 
(Pr 5) (DB). 


case clearly fell under clause ‘thirdlv' of S. 300 and 
the offence was punishable under S. 302. 

Further that the case did not fall under the fourth 
exception as the accused had failed to establish that 
he stabbed the victim in '.the heat of passion without 
taking any undue advantage and without ac’ing in a 
cruel or unusual manner. 38 Mvs L J 352 : I L R 
(I960) Mvs 571 : I960 Mad L J (Cr) M)S : 19*1 (1) 
Cri L J 120 : AIR 1961 Mys 21 (24, 25) (Pt B) 
(Prs 16, 22) (DB). 

-$. 300, Exception 4. S. 304 — Applicability —Free 

fight taking place between accused and deceased and 
their associates — Accused beating deceased in heat 
of passion without premeditation — Accused held 
punishable under S. 304, second part. Aid 1955 
N UC (Nag) 3957 (DB). 


12 (C). “In the beat of passion upon a sudden 
quarrel". 

r $_S s . 300, 302 and 304. Part 2-Applicability. 

The circumstances as found by the Court were that 
there was a severe exchange ^of abuses between the 
parties preceding the incident, that during the abuse 
the temper rose -and both the parties came out of 
their respective houses in anger and that in the course 
of quarrel the accused dealt the fatal blow on the 
head o! the deceased with his lathi. 

Held, that even though the circumstances were 
such as not to bring the case within Exception 1 to 
S 300 the crime was committed without premedita¬ 
tion in a sudden fight in the heat of passion upon a 
sudden quarrel and without the accused having taken 
undue advantage or acted in a cruel or unusual 
manner thus bringing the case within Exception 4 
thereto with the result that the offence committed 
was culpable homicide not amounting to murder. 
The accused therefore could not be convicted of 
haviog committed an oflence under S. 302 of the 
Indian Penal Cede. . . 

Held, further, that when the fatal injury was in¬ 
flicted by the accused on the head of the deceased 
bv only one blow it could as well be that the act by 
which death was caused was not done with the inten¬ 
tion of causing death or of causing such bodilv 
injury as was likely to cause death. The act appeared 
to have been done with the knowledge that it was 
likely to cause death, but without any intention to 
cause death or to cause such bodily injury as was 
likelv to cause death within the meaning ot Part 11 
c 304 of the Penal Code. Chamru v. The State ot 
M/p J954 Cri L J 1G76 : AIR 1954 S C 652 (653) 

(Prs 4, 5). 

_Ss. 300, 302, 325 — Accused persons attacking 

deceased with sticks indiscriminately and one of 
them hit!ing him on head — Accused guilty under 
S. 325 and not under S. 302. 

Where the accused persons attacked the deceased 
indiscriminately with sticks and one of them hit him 
on the head, the accused cannot be convicted under 
S 302 as it is not a murderous attack, death being 
neither known to be likely nor intended. They 
<hould, however, be held to have known that they 
Lp re likelv to cause grievous hurt and are guilty 
under S 325. 51 Cri L j 3G3 : AIR 1950 Kutch 2 (3) 
(Pt C) (Pr 9). 

_S 300, Thirdly and Exception 4 — Applica¬ 
bility— Family quarrel suddenly taking serious turn 
_ Accused giving one stab ot Knife in abdomen — 
Victim dying within one hour Offence. 

Held that in the family quarrel which had taken a 
serious turn, though there was neither premeditation 
nor any deliberate intention to kill on the part of the 
accused the injury was sufficient in the ordinary 
course of nature to cause death and as the accused 
did intend to cause the injury of such nature the 


-S. 300. Exception 4 — Applicability — Stabbing 

without ore-meditation aud in heat of passion but no 
sudden fight. 

The mere exchange of hot words does not con¬ 
stitute a fi.ht, even though it nny be regarded as a 
quarrel. 

Where there was no sudden fight between the 
accused and the deceased and the accused caused 
the death or the deceased by plunging spear into his 
abdomen : 

Held, that the accused was guilty of murder. Ex- 
ception 4 did not applv even though the accused 
acted without pro-meditation and in the heat of 
passion. AIR 1933 Pat 508; AIR 1943 Pat 397 and AIR 
1940 Mad 293, Rel. on. (1950) 2 Pepsu L R 639 (DB). 

-Ss. 300, 302, 304 Pt 1 — Sudden and uupreme- 

ditated fight — Both parties inflicting in¬ 
juries by weapons — Death of one person — Casa 
held covered by Exception 4 of S. 300 — Conviction 
under S. 302 altered to that under S. 304 Pt. I — 
Sentence of transportation reduced to 5 years’ 1U. 
52 Cri LI 1034 : AIR 1951 Raj 129 1131, (Pt B> 
(Pr 8) (DB). 

12 (D). ‘ Without offender’s.unusual 

manner.” 

•-S. 300, Exception 4—Applicability. 

The fight was between V and the accused. The 
deceased had no hand in it. He did not even try to 
separate the assailants All that he did was to ask \ to 
stop fighting and said that he would settle the 
dispute. The accused thereupon stabbed the deceased 
causing iujury resulting in death. 

Held, that the exception requires that no undue 
advantage bo taken of the other side. It was impos¬ 
sible to say that there was no undue advantage when 
the accused stabbed the unarmed person who made 
no threatening gesture and merely asked the 
accused’s opponent to stop fighting Then also, the 
fight must be with the person who is killed. Here 
the fight was between V and the accused. The 
exception, therefore, did not apply. Narayanan Na.r 
v. State of Travancore Cochin, l9ofi Cri LI 278 t 
1950 All W R (Sup) 23 s 1930 Ker L T 92s AIR 19o8 
S C 99 (101) (Pt B) (Pr II). 

-S. 300 — Question as to what is “undue ad¬ 
vantage’’ in each particular case is a Question or 
fact and no question of law is involved. The case 
involving interpretation of those words does not tau 
under Art. 134 (1), Cls. (a) and (b). AIR 19o4 Ajmer 
7 (1) (7) (Pr 2). 

-S. 300-No enmity between accused an! deceased 

— On trivial quarrel accused momentarily losing 
temper and giving stick blow on head of deceased- 
Held though accused could be imputed with know¬ 
ledge that the hit was likely to cause death he coura 
not be imputed with intention of causing such bodily 
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injury as was likely to cause death — Conviction 
under S. 302 changed to S. 30-4, Para. 2 and accused 
fined Rs. 300/- onlv. See Penal Code (1800), S. 304, 
1960 Andh L T 510. 

—S. 300, Exception 4 — No premeditation but 
accused taking undue advantage and acting in cruel 
manner. 

To claim the benefit under Excep. 4 to S. 300, it 
must be shown that the accused committed the 
offence without premeditation in a sudden fight and 
without taking undue advantage or acting in a 
cruel manner. Where though there was no premedita¬ 
tion, but the quarrel was sudden, the accused took 
undue advantage of the deceased who was unarmed 
and h2d acted in a cruel manner in stabbing him 
thrice, the accused is not entitled to the benefit of 
Excep. 4. 1959 Ker L R 1457, 

—'' GOO, Exception 4 — Offender taking undue 
advantage and acting in unusual manner. 

The expression 'undue advantage’ as used in 
Exception 4 to S. 300 means ‘unfair advantage* and 
cannot b- limited to a case where the victim is made 
physically incapable to defend himself. An assailant 
cannot but be said to have taken undue advantage 
of his victim if the latter is taken completely un¬ 
awares and is struck when he does not even suspect 
that he is about to be itruck. Furthermore, no reason¬ 
able person can expect that a man would whip out 
knife and strike another on a vital part of the body 
with it on account of a petty quarrel. If the weapon 
or manner of attack by the assailant is out of all 
proportion to the offence given, that circumstance 
must be taken into consideration for deciding 
whether undue advantage ha< been taken. In such a 
case, the assailant must also be held to have acted in 
an unusual manner. AIR 1954 SC 052, Di$t AIR 
1947 Pat 103. Rel.on. 1958 B L J R 454V1959 

(Dfy j 226:A1R 1959 Pat 66 (69) (PtD) (Prl9) 

-S. 300, Exception 4- Applicability - Essentials. 

c iV r u r *° b L' 0g L a casB within Exception 4 to 
&. J.UO, it must be shown that not only was the 

culpable homicide committed without premeditation 
in a sudden tight in the heat of passion upon a 
sudden quarrel but also the other condition that the 
offeuder did not take undue advantage or act in a 
®'“ e l Wl ‘ere the accused is found to have 

acted without premeditation in a sudden 6ght in the 
heat of passion upon a sudden quarrel but though 

l“ d f^ ed r,r rmedaDd the ■ccused did not 
Sch“ ■' "*"1’« ‘tab., tk«. 

r 1 ® 0,:,h ° ‘"'■“•o' 

—S. 300, Excep 4. Part 2- Applicability-0uarrel 

srahhin* p°*‘ h f; ards 7, B catching hold of C and A 
stabbing C in chest—Case not covered lw FvormUA a 

AIR 1955 NUC (Trav-Co) K (DB). Pt '° n 4 ‘ 

Excep. 4 — Fight not premeditated and 

"A* 

13. Exception 5. 

consent which does not invoKhe'choicISS! 


natives to which the person taking the life more or 
Jess bas driven the person. 

Thus where 3lthough'.the wife Gatly refused to gc 
back to her mother and said that if her husband 
insisted on her doing so she would rather be killed, 
the consent was % not the type of consent which is 
contemplated by Exception 5 to S. 300, Feral Code 
and the husband was guilty of murder. (1955) 2 
M LJ 383 s 1955 Mad WN 605 (2): 1955 All W R 
(Sup) 102 : 1950 Cri L J 244i AIR 1956 Mad 97 (97) 
(Prs 6, 7) (DB). 

•S. 300. Excep. 5 - Applicability — Accused, a 


10th class student failing at annual examination for 
third time—His wife aged 19 yeais, a literate woman 
— Accused upset at his failures, and taking the 

last failure at heart, deciding to end his life_ Wife 

informed of the resolve — Wife asking him to kill her 
first and then kill himself — Accused accordingly 
killing her but was arrested before he killed himself— 
Held that wife did not give her consent to be killed 
under fear of injury or under a misconception of fact 
and thus the case was covered by Exception 5 — 
Accused was held guilty under S. 304, Part L mid 
not S. 302. 1958 Cri LJ 548 r AIR 195S Pat 19C 
(192, 193) (Pt C) (Prs 13, 14) (DB). 

14. Murder and culpable homicide not 
amounting to murder—Distinction. 

See also Penal Code (1800), Ss. 299 and 304. 

p*li^lUy m 302 and 304 ' Pan SC0PC and ap - 

Where the accused causing the death of another 
had no intention to kill, then the offence would ba 
murder only if (1) the accused knew that the injury 
inflicted would he likely to cause death or (2) that it 
would be sufficient in the ordinary course of nature 
to cause death or (o) that the accused knew that the 

a f Tk '? 3 i pr0 , ba u" ly . cause dea,h - 11 the case 
cannot be placed as high as that and the act is only 

K ,1°. T" de3th and . there >s no special know¬ 
ledge, the offence comes under S. 304. Part ff nf .|L 

Penal Code Willie (William) SlaneyV State of \ P 
1956 Cri LI 291, 1956 Mod W N 391 , moVri ,* 
Mad LJ(SC) 100 : 1956 S Cl 182-1956 S C ? inq 1 
}®58 All W R (Sup) 38 : (1955) 2 S C R h 40 . 4% 

Tn . 101). (l33 ’ 138 ' 140) < p ‘ B > <^ -0 '172. 

Ss, 300 and 299—Scope of. 

Section 299 defines culpable homicide. Culoablo 
homicide is of two kinds: culpable homicide 
amounting to murder and culpable horaiede nn 
amounting to murder Section 299 canS be taken 
to be definition of culpable homicide not amounting 
to murder, as the section clearly speaks of culoiblf 
homicide simphciter. The scheme of the Code is fill 
m, St ^ 0 gen u US u C i ,l P able homicide” is defined and then 

1953 All 203 (205) (Ft d“p) 10HD B | " 885 ! A,K 
~ Ss. 300, 304, Second Part 9QQ f 

within any exception to S. 300 — SMI I tl* D °J * 

S. 804 may apply — Classes nf S6C i? n ^ P art ot 
applies narrated’Sre pS Coda aseo^’s S 'Z 4 
fecond Part, i960 Cxi L J c 303 , All® AnV^ 

and murder ~ d Di«fnction. OPe ~ Cu,pnble homicide 
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The difference between the two offences of culpable 
homicide and murder is fine but real. Culpable homi¬ 
cide is a generic term The olfence will amount to 
murder if the conditions laid down in S. 300 are 
satisfied. If the offence conies under S. 299 or under 
one or other of the excep'ious to S. 300, it will be 
culpable homicide not amounting to murder. 

The offence is culpable homicide if the bodily 
injury in'ended to he inflicted is likely to cause death, 
it is murder, if such injury is sufficient in the ordinary 
course of nature to cause death. Tne distinction is 
Sne, but appreciable. 

The third clause of S. 300 can be invoked only if 
the intended bodily injury is sufficient in the ordinary 
■course of nature to cause death. 

Where the accused used a stick 3A fe°t in length 
and 3 inches in diameter to beat the deceased on his 
head causing serious injuries both external and 
internal including fracture of the skull resulting in 
compression of the braiu and also used a knife to 
chop off the victim’s nose when he fell on the 
ground : 

Held, that the accused intended to cause bodily 
injurv sufficient in the ordinary course of nature to 
cau<e death. The serious wounds caused in the vital 
part of the body of the deceased were also sufficient 
in the ordinary course of nature to cause death. The 
accused was therefore guilty of murder. 1955 Andh 
W R 130: 1955 Cri L I 329: AIR 1955 Andhra 24^25, 
26) (Pt A) (Prs 4. 6)(DB). 

-S. 3*10 — Judge not explaining circumstances 

when an act, it it does not amount to murder, whe¬ 
ther it amounts to culpible homicide not amounting 
to murder — Charge held amounted to misdirection- 
plea of right of private defence — Burden lies on 
accused - See Criminal P. C. (1698), S. 297. ILR 
(1955) 7 Assam 392. 

-Ss. 300 and 299 — Distinction between pointed 

out. See Penal Code 11860), S. 299. 1952 Cri L J 
1366 : AIR 1952 Bbopal 25. 


-Ss. 300 and 299—Culpable homicide and murder 

— Distinction. 

To cause death by an act intended to cause death is 
culpable homicide amounting to murder. To cause 
death by an act intended to cause a bodily injury 
which is known to the doer to oe likely to cause the 
death of the person in question, or to cause death by 
an act intended to cause a bodily injury sufficient in 
the Ordinary course of nature to cause death is 
culpable homicide amounting to murder. To cause 
death by an act known to be likely to cause death is 
culpable homicide; but it is not murder, unless the 
conduct is so imminently dangerous, that death, or a 
bodily injury likely to cause death, must in all pro¬ 
bability occur. Wherever, however, culpable homi¬ 
cide, amounts to murder, it is reduced to culpable 
homicide it it falls within one or other of the Excep¬ 
tions to S 300. 1959 Mad W N 215 : 1959 Cri L I 
993: AIR 1959 Mad 323 (326, 327) (Pt B) (Prs 21, 
23 to 25) iDB). 

_S. 300 — Applicability — Distinction between 

murder and culpable homicide not amounting to 
murder in border line cases pointed out. See Penal 
Code (I860). S. 34. AIR 1955 NUC (Pat) 452 (DB). 


-Ss. 300, 304 — Applicability — Offence when 

amounts to one under S. 304. 

The Penal Code recognises no exception to a case of 
murder than the five exceptions enacted in S. 300 
and no Court will be justified in reducing a crime of 
murder into one of culpable homicide not amounting 
to murder without advertence to those exceptions. 
1954 Ker L T 206 : 1954 Cri LI 1181: AIR 19o4 
Trav-Co 396 (398) (Pt B) (Pr 9) (DB). 


15. Murder and culpable homicide not amounting 
to murder — Illustrative cases. 

See also Penal Code (I860), S. 304. 

S> —Ss. 300, 86. 302 and 304. Part If - Offence of 
murder under influence of drink — No evidence to 
show accused's Incapacity to form requisite intention 

— Offence s one under S 302 and not 8.304. Part II 
See Pern! Cod-M800), S. 88 1958 Cri LJ 919 (2) i 
AIR 1956 SC 488. 

9 —Ss. 309, 302 and 304. Part 2 -Offence held fell 
under S 3‘)4 and Part 2. Chamra Budhwa v. State of 
Madh. Pra., 1954 Cri L J 1676 : AIR 1954 S C 652 
(653) (Prs 4. 5). 

q -S. 300 — Rash and negligent act resulting in 

death of a person — Sentence — A, a mahant goiDg 
to house of B who was having drinking party — B, 
overanxious to show hospitability to A —B anxtous 
that A should not go away without taking meals and 
spending night with him — A seen going away — B 
letting go his gun without aiming but only to terrify 
him to deter him from leaving — A hit in chest — 
A later on dving of the wound — That B had any 
intention of firing at A held not proved — B’s act 
held was rash and negligent or at worst amounted to 
mandaugh‘er—No offence of murder held constituted 

— Offence held one under S. 304-A — Sentence to 
imprisonment already undergone awarded. See Penal 
Code M800), S. 304 A. 1954 Cri L J 727: AIR 1954 
S C 271. 

-S. 300 — Applicability — Injuries caused in fight 

— Absence of intention to cause death No intention 
to cause such bodily injury as was likelv to cause 
death — Offence indicated. See Penal Code (I860), 
S. 304. 1959 All L J 340. 


—Ss, 300. 302 and 304 — Applicability — Accused 
ealing only one lathi blow in sudden quarrel on 
i*ad of deceased who was unarmed — Death — 

,Birder or culpable homicide. 1959Cri L J 158 : AIR 
959 All 13L (132.133) (Prs 6 to 9). 

—S. 300 —Sections 300 and 116, applicability — 
tescue of cattle lawfully taken to pound — Injury 
caused io commission of common object — Death 
- Accused held guilty of otfeuoe under S. 24, Cattle 
're^pass Act and Ss. 147 and 323. Penal Code read 
vith S>. 149 and 34, Penal Code - One of persons 
ujured seriously on head and dying within few 
lours-Held, 3rd para, of S. 300 applied and that 
lone of the exceptions applied — Act of killing 
mounted to murder under S. 302 and not an 
mder S 304 See Penal Code (I860), S. 140. I9a8 
:ri L J 588 i AIR 1959 All 348 (DB). 

—Ss. 300, 304 - Violent lathi blows on vital part 
if bodv - Death ensued - Attacker to be charged 
mder S. 302 and not under S. 304. AIR 19o5 NUL 
All) 1496. 

-Ss. 300, 304. 149-Attack by members °f »nlaw- 

ul assembly resulting in death of victim — Medica 
jfficer deposing that only two out of 43 injuries nan 
:aused death — Prosecution failing to elicit whether 
he two injuries were sufficient in ordinary court 
)f nature to cause death — Only offence under o,ou* 
is proved and not one under S. 300. 

Where, in a trial for olfences under S. 302 read 
with S. 149, the accused are charged with having 
caused the death of a person by attacking him wit 
sticks and other weapons, the Medical Officer, w 
deposing about the 41 injuries found^on the B®n» n ®J 
the deceased, at first deposes that all the injur» 
were responsible for the death but subsequent 
admits, during his cross-examination, that only t 
of the injuries had caused the death and that the 
other injuries had nothing to do with the result an 
the prosecution fails to elicit specifically fr<■ 
during re-examination the fact that the two injuries 
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were sufficient in the ordinary CDurse of nature to 
cause deith and leaves that fact only to be inferred 
from the fact that the deceased died within four 
hours after he receive] the injuries and there is no 
knowing as to whether there was any otfur contribu¬ 
tory cause, it cannot be held 'hat the higher decree 
of probability required by S. 300 is established The 
injuries are proved to be only likely to cause death 
and the offence committed by the unlawful assembly 
against the deceased would be punishable under 
S. 304 only. ILR (1962) Andh Pra 313 : 1963 (2) Cri 
L J 70 <74) (Pt E) (Pr 16) (Andb Pra) (DB). 

-Ss 3D0 and 304, Part 2 — Sudden quarrel — Un¬ 
armed person stabb.-d in chest — Victim dying in a 
few hours — Offence held murder aud not culpable 
homicide not amounting to murder — Accused drunk 
at the time — D ies not affect nature of the offence. 
1958 Audb L T 920. 

Ss. 300, 304, 302 — Sudden fight between young 
boys—Accused stabbing deceased without premedita- 
tion -Offence is one under Part l of S. 304. In view 
of the fact that accused was a young boy of about 
17 years, having no criminal tendencies, sentence of 
4 years R I. would meet ends of justice. See Penal 
Code (I8f0) S 304. 1956 Cri LJ 503 (2): AIR 
1956 Bom 267 (DB). K 1 

Ss. 300, 304 - P causing injuries to Q likely to 
cause death -Q operated on and dying after operation 
-Injuries not immediate cause of death in medical 
se “? 8 ‘P 1 ust be deemed to have caused death 

of Q. (196li 2 Gin LR 716 i 1962 (I) Cr LI 609 • 
AIR 1962 Guj 77 (77) (Pr 1) (DB). 1 ' J ‘ 

~S. 300 Exception 2—Applica-ility—First atlack 
on deceased followed by another after some time - 
Accuse! found to have acted in private defence in 
,nc, ? e ? 1 a ° d acquitted ofchanje under 
.ik n . / j Ci ,odicat ' D * that injuries infiicted in 
the first incident were sufficient to cause death- 
Chaige under S. 301. Second part - Validity if con- 
sid«ed. See Tenal Code (1800). S. 302. 1960 Ker L J 

- 7 —S. 3 0. S. 304land S. 96-Applicability — Omis- 

SibiS'ho'LS . 01 [ ™" d "““ - M "' d " « 

n ,JA e .i!f c r t . l h . at the accused does not specifically 
tlSm? of self-defence should not infiuencc 
the Court in concluding that the plea of self-defence 
was oot available to the accused to any degree. 

Where the circumstances which led up to the 

th?t C th« n a °n ‘ h9 stab on lhe deceased showed 
that the accused had reason to apprehend some 

hfa’Srothef: S b ° dy at th ® hl0di of the -debased and 

EaariTiasSFSS 

not be saklTit 0 hi 9 AM® Al , the 'i™ « could 

Arrow sSlnl?,deceafedYn Dight time ~ 

causing death - Accused drunk -S * ^ Det,ated 
accused having selected i*i a ia 11 * 0 ev, dence of 
to cause b yi£ °l ft ” r Intention 


136 : 1956 Cr L J 14L0 : AIR 1956 Madh B 271 (272) 
(Prs 13. 14) (DB). 

-Ss 300 and 304 (2) — Applicability — Boy of L5 

years shooting arrow at deceased without any inten¬ 
tion to kill — Boy extremely careless and drunk — 
Deceased dying -O fence held did not fall under 
S. 300 but under S. 304, Part 2. AIR 1955 NVC 
(Madh B) 3355 (DB). 

-Ss 300 and 304 -Applicability—Accused bearing 

ill-will against deceased discharging arrow towards 
deceased while the deceased was running—Arrow 
piercing throat of deceased and causing his death— 
Accused held guilty under S 302 and not under 
S. 304 AIR 1955 N U C (Madh 8 ) 3730. 

-S. 300 — .Accused beating wife — Death of 

wife-Menicglal artejy in brain ruptured and death 
due to haemorrhage in brain — No mention to cause 
death - Accused should be tiken to know that injuries 
were liksly to cause death — Accused held cuiltv 

i D i d ?Q--£ e ? Peoal Cjde ' 1S90)| S - 304 - Madh B 

L J 19oo Hi C R 1532. 

- Ss 300, 304— Applicability. 

' Vber ® !u e £ andker , c} V ef ' vas sluffed Into the 
mouth of the deceased in order to Hlence h»r and 

the female died due to suffocation before the offender 
,k c ° r ? n,enc . 0 s, ‘ 1 J(ual intercourse, it cannot be 
sa;d that the natural consequrnces of behaving in 

h>s way is definitely death. Though the conduct of 
the offender was most reprehensible and constituted 
a criminal offeace, >et he cannot be saddled with the 
intention or knowledge, necessary to constitute an 
offence under S 302 The most thaf can be said thi n 

thlt h the offender miist he presumed to have known 
that he was likely in so doing to cause her death He 
is, therefore, guilty of culpable homicide not amount 
ing to murder. The conviction under S 302 Penal 
Code and the death sentence should be set aside and 

?q?J? M C ^«-| Sh o U | d b ® ri'; rtrded under S. 30-1. AIR 
1916 Madfiol. Re', on. 1932 Cri L J -261 • AIR into 
Madh B 25 (27, 28; (Pt A) (P„ 10. 18, (OB) 2 

—•>s. 301) and 304-Death caused as result of peri- 
loutlts caused id consequence of Hern : ri , 

injury inflicted by mead o?deadiy weapon^’ S 
by accused with him with intention of a Ho«L- 

.7piiTatioo, ffenCe f “' ls Under S - 3 °2-S. 3C4 haj'no 

JcferCoT itt9 - d fa, ' S 
vening cause or compile Son is.by Lft 
significance, what is significant isSher fc*i h 
only a remote possibility or which iUM. L* at ,* s 

<*.” |» . oj. fheXt »h ere 00 . C "Zl" 

abdominal in ury caused by means of a deep 

which come.- to the hand's 0 f ?he act e? ’Eft 0 
accidentally pi.king it up at the ml. i' l by 
the incident, hut brought by him 
of attacking the victim, aud tha tctTm sutumh? 
result of acute oeriton tis which itsel? i« the n a i 8S f 
consequence of the stab iniurv 7 h« • . natu . ral 
cause which results in death L l, n ‘' frve “iog 

practical cerUiuty of the injury and t S3,d . t0 be a 

the offence committed falls un'-kr the Cise 

gory and is covered by S 30? Vo ? cond cate- 
S- 304, I. P. C. AIR 19)0 SOI! fl n°? T.l 0 * 0 Ulld er 
(Nucs) 12 • I960 i ft k t i ^ lst * *®6‘3 M P L I 

tion -Mere ■bu d s«°i < Bld?dorpremedil d r e ^ PrOVnCa ' 

severe—Person-dyingsincl^Mra — Blow 

under S. 304 (1), madeol^ Uthi-OIfence 

abused the , P? ,„ *, who f; 
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appellant carre out and objected to the abuses and 
challenged the deceased. Ihe deceased wanted to 
meet the challenge. There were injuries on the 
knuckles of the appellant. The appellant was con¬ 
victed under S. 302, I. P. Code. 

Held, that mere abuses did cot constitute anv grave 
and sudden provocation as contemplated by Excep¬ 
tion 1 to S. 3(0, I. P. Code. The injuries to the appel¬ 
lant showed that it was not improbable that the 
deceased also had used violence towards the appel- 
lant. It was thus a cast of sudden bght without 
premeOiation and the appellant acted in the heat of 
passion on a sudden quarrel. He did not take undue 
advantage and did net act in a cruel and unusual 
manner, since only one blow was struck on the head 
of the deceased. Exception 4 to S. 300, I. P. Code 
would be attracted. There could also be no doubt, 
looking to the force with which the blow was struck 
and that tco on the vital part of the body, that the 
appellant intended to cause injuries sufficient in the 
ordinal) course of nature to result in death, because 
Exception 4 was attracted, the offence would be one 
under S SOI (1), I. P. Code. 1962M P L J (Notes) 69. 

-Ss. 300 and 304 — Applicability — Absence of 

intention to kill — Sudden attack—Offence. 

The accused on reaching his home cid not find his 
wile there. He, therefore, went to his brothers house 
where he found his wife On his wire’s refusal to 
accompany him he stabbed her as a result of which 
she subsequently died There was nothiog to indicate 
that the accused had gone prepared to kill his wile 
and had aimed himstlii with a km!e for that pur¬ 
pose. The attack was sudden and consequent to the 
refusal of the wile to accompany the accused to his 
house. No motive adequate to lead to the conclusion 
that the accustd had an intention to kill his wile 
had been proved.The evidence of the doctor who had 
conducted the post mortem examination was silent on 
the question u liether the accustd intended lo cause 
such bodily injury as be knew to be likely to cause 
death or such as was sufficient in the ordinary course 
of nature to cause death. 

Held, that the accused was not guilty ueder S. 302, 
Penal Code. He was guilty of the ollence of culpable 
homicide not amounting to murder punishable under 
S. 304, Penal Code. 1959 MFLJ (Notes) 228. 

-Ss. 300, 301, 304, Paros 1, 452 and 148 - Appli¬ 
cability — A and his companions armed with lathis 
and dagger trying to take away A s wife — A striking 
daeeer in his daughter's abdomen in scuffle—Death 
— Offence—5. 148. 

Held, that to establish the offence of murder it fs 
not sufficient that the injury inflicted was in the 
ordinal) course of nature sufficient to cause death; it 
must lurther be proved that the assailant intended 
to cause an injury of this kind. There beiDg no evi¬ 
dence of this intention, Alho accused must be held 
guilty of the offence of culpable homicide not 
amounting to murder under para l of S. 304, I. P. C. 
and not ol murder under S. 302, I. P. C. (2) That 
even if the blow was not aimed at C the daughter of 
A but at 15, A’s wife, the accused A would still be 
guiliy ol the offence of culpable homicide net 
amounting to murder by virtue of S. 301, 1 P. C. 
(3) That there being no evidence to indicate that the 
accustd entered the house with the intention neces¬ 
sary to constitute a criminal trespass and that he 
entered the house after having made a preparation to 
assault his wife B, A’s conviction under Ss. 452 and 
148, I. P. C. must be set asice. 1957 MPC 370 s 1957 
Jab L J 773:1957 Cri L 1 1405 (2): AIR 1957 Madh 
Pra 217 (2lb, 219) (Prs 3 to 5) (DB). 

-S. 300 — Sudden fight — No premeditation — 

Rude behaviour ot accused — Quarrel ensued — 
Accused afflicting fatal injury and also receiving in¬ 


juries — Conviction, held should be altered from on,, 
under S. 302 to one under S. 304. Dc 


Held, on facts that the act of the accused came 
under Exception 4 of S. 300 and that he could onlv 
be held guilty of culpable homicide not amounting 
to murder punishable under S. 304 and not ol murder 
punishable under S. 302: AIR 1957 S C 324 and AIR 
1957 S C 409, Foil. (1964) 1 M>s L J 543 , 19G5 (2l 
Cri L J 288 (292) (Pt B) (Prs 11, 12) (Mys) (DB). 

-Ss. 300, Exception 1 and 3C4—Large number of 

injuries on both parties to quarrel — Deceased suffer, 
ing fatal injury in course ot quarrel-Failure on part 
of prosecution to explain injuries suffered by accused 
— Held on evidence of eye-witnesses read with evi 
dence of doctor that grave and sudden provocation 
on part of accused was proved. (1965) 7 OJD 179:31 
Cut L T 67. 


-Ss. 3C0, 304 — Applicability — No premeditated 

plan for the murder, but it was the result of a sudden 
quarrel on the spur of the moment and in a fit of 
temper the accused persons assaulted the deceased to 
death — The case clearly cam? within the purview of 
S 304, Part 11 and not under S. 302. ILR (1962) Cut 
366 : (1962) 4 O J D 156: 1964 (2) Cri L J 4S7 (492) 
(Pt I) (Pr 15) (Orissa) (DB). 


-5s. 300, 302, 304 — Applicability — Blow with 

ordinary torce with a faggot on forehead causing 
fracture of the frontal bone - Accused held guilty 
under S. 304, Part 11 and not under S. 302. 


The accused as soon as he picked up the half- 
burnt f.iggot took care to extinguish it by rubbing it 
on the ground and he dealt the blow on the forehead 
of the deceased with ordinary force causing a frac¬ 
ture of the frontal bone to an extent of 4" vertically 
upwards. 

Held that this indicated that he did not intend to 
fracture the skull of the victim, though it might be 
reasonably inferred that the accused knew that bv 
giving such a blow on the forehead cf a person with 
such a weapon he was likely to cause such an injury 
as might result in the death of the victim. The case 
would therefore more appropriately come within the 
scope of Part II of 5. 304 than under S. 302. (1903) 5 
Ori J D 42 : (19G4) 30 Cut L T 59 (Ori). 


—Ss. 300. 299. 304, Part I and S. 34 - Scope of 
ree clauses ot 8. 300—Intention or knowledge* 
pessary ingredient of these clauses — Applies- 
lily oi fourth clause—VVouods maoe on bands and 
et and bbujali — Death ot deceased in hospital — 
[fence con»n filed held was one under S. 299 and 
A under 8. 300 — Accused was punishable under 
304, Part I, and his assistants under that section 
ad with S. 34. 

In the first three clauses of S. 300, Penal Code, in- 
ntion or knowledge is the essential ingredient.in 
>sence of which the act will not be murder. The 
h clause contemplates the doing of an imminently 
angerous act in gentral, and not ihe doing ol any 
)dily harm to any particular individual. In case ol 
tentionally causing bodily injury to a particular 
?rsou, the question whether such an act is murder 
as to he decided with reference to the first three 
auscs of S. 300. The fourth clause is designed to 
rovide for rare class of cases, like putting, by ac 
)ne, in jeopardy lives of many persons as envbageu 
i illustration (d) ol the section and the like. 

Held on facts. (1) that owiDg to the inconclusive 
ature of the medical evidence it was not possible 
old with any precision that the injuries ini question 
•ere inflicted on the deceased either with the inteiu 
on of causing his death or of causing such bodily 
liuries as were sufficient in the ordinary course o. 
ature to cause death, or with the knowledge that tney 
ere likely to cause his death: (2) that the first three 
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clauses of S. 300 were not attracted, hut the act of 
the third accused w*s covered by the second p«rt of 
S. 299, namely, the doing of au act with the intention 
of ciusiug such bodily iDjurv a; i> likely to cause 
death; (3) the trial Court wus in the wjong to hi\e 
taken the aid of tli3 fourth clause of S. 3 )0 when trie 
other three clauses did not suit the circumstances of 
the the case; (4) that the oUenco found to have been 
committed in this case by the third accused was n it 
the olfence of murder falling under any of the four 
clauses of S. 309, but it was an olfence of culpable 
homicide not amounting to murder falling under the 
second pirt of S 299 a r »d punishable under S. 304, 
Part I of the Penal Code; (5) that the first and second 
accused were guilty under S. 304, Pa't 1. read with 
S. 34 of the Code. 1934 (2i Cri L J 171,1933 B L J If 
384: AIR 19tf4 Pat 334 (337. 33^) (Prs 22. 23. 25) 
(DB). 

-S. 300 — Accuse 1, a parson belonging to back¬ 
ward triba of Chotan^gpur inflicting a taewi blow on 
his nephew believing him to be a wiz ,rd — N r o inten¬ 
tion to ciuse death — Nephew surviving lor several 
hours after assault but ultimately succumbing — 
O/Teace comes under S 304. Part II and not under 
S. 302—Sentence altered from rigorous i nprbon- 
ment for life to tint for five years. S re Penal Code 
(I860;, S. 304. Part If. 1991 BLJ R513. 

——S. 303 — Applicability — O fence held murder. 
AIR 1955 N U C (Pcpsj) 32S1 (DB). 

-Ss. 300 and 304, Part II—Intcntiou. 

It is no doubt true th it a person must normally be 
presumed to intend the r*s lit that his action pro¬ 
duces but thi> intention i? to be fu fge i by his acts 
in relation to the surrounding circumstances. 

It appeared that the accused, a young lad in his 
teens, was provoked by the deceased, his mother, and 
the lad reacted suddenly to that provocation. The 
kulhari which is commonly found with the villigers 
happened to lie close by. He picked it up and struck 
a blow which Lnded on her head. There was no 
motive for the accused to kill his mothe:. The whole 
attair wis sudden and unpremeditated. The blow 

Cy°the bfow ^ ^ m0ther died °‘ the iujury CJUsed 

Held, on the circumstances of the case that the 
U| u ' e l^ s not possessed of an intention either to 

kniw sn a a a , ? ,Ur y t0 his mother bu * he 
Ltil 0 N°“ the head with a weapon like 
,j llk * l >' t0 cause death and that the olfence 
lay the accused feU not under S. 302 but 

n o°,1'o 5 P o ar n -- Cise law Ref- '953 Cri L J 

,.'a g is; 

as seventeen injuries on deceased out of which eight 
were on head - Death due to shock and inte T.a 
haemorrhage — Accused throwing body in a well — 

S«. 300,304 -Intention to cause death 
and‘r ! q " ar i el at 1 wel1 betwe eu A and B and C B 

'*“ •» A". be.a which MuftaTi„ 

j-s-rsyf 
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sarily to kill. The olfence would therefore fall under 
S. 304. Part [f. Tne sentence was therefore reduced 
to five year* 1 rigorous imprisonment. 1953 Cri L J 
1503 : AIR 1953 Puoj 201 (201) (Pr 3) vDB). 

-Ss. 300 and 304— Applicability. 

Where there was a great deal of ilk will between the 
parties an 1 the deceased hid intervened when other 
fighters were grappling with eich other. 

Held, that the circumstances took the case out 
of offence rtf murder an I came only under S. 304, 
Part H. 1953 Cri L J 1642 i AIR 1953 Punj 24L 
(242) (Pr 3) (DB;. 

-S. 3C0—Circumstantial evidence—Death by thrott¬ 
ling -Simulation of ligature mark to give false appear¬ 
ance of crime — Knowledge that in all probability 
death would be caused by throttling not likely — 
Olfence — Murder or culpable Inmicide not amount¬ 
ing to murder. 1964 Raj L VV 279. 

-Ss. 800, 302 aud 304 se?oud part — Quarrel bet¬ 
ween two brothers oyer food—Accused acting impul¬ 
sively and inflicting blow with sharp weapon on 
vitil Dart of body causing death—Of icnce falls under 
S 302- Trial Court convicting accused under S. 304, 
Sccouil Part—No rule for enhancement issued—Con¬ 
viction not altered to S. £02. 

Ictcution is whit intention do*s. If with a four 
pronged instrument a blow was inflicted on a vital 
part of the body and according to the doctor each 
one ot those injuries was sufficient in (he ordinary 
coime or nature to cause the death, then surely the 
intention of causing such bo jily injury as the oifender 
knew was likely to cause ceath or was sufficient in 
the ordinary course of nature (o cause death would 
be attributed to the accused. 

Where the quarrel ensued between two brothers 
regarding some food and the accused who was a 
young man lost his temper and inflicted a chowkani 
blow on the chest of his brother resulting in death. 

iK??ti th r th ? Ugh !t w f s a , CiS0 of Harder, and as 
he trial Court assumed that the olfence fell under 
the second part of S, 304 and there was no rule for 
enhancement of that finding, it was not necessary to 

fLH(lteil C Cw9? a02 ' 1982 Kli L W 

tfirtisux 2 a7r s i95s n„°c «sa & d 

u,tered by accu;ed *0 sss 

blow, inflicted - Held that accused 
cold'blooded 

Where the accused in order to rob a Person of u- 

throat from ear^^ea^'with'a mVT5lKh C “' S ^ 
the person dies subsequently and’the iirtm. * ound 

the r evid^Mo re s“o V i7 d th” a lhe e o a ff CC “ Sed 
deliberato and is not a res °fr C8 C ° mmt:ted '* 
spur of the moment " * °* an actton on the 

Attack by B follow?* bi 8h tussle ^Kh # d d0fen< 5 “ 
Deceased grioDinj hk nrr«^ k j , “ deceased — 

himself — ratalftab Tact *? savo 

going on-Conviction of A under \ Su 11 ®d U ssI ? stiU 

5BSJ&r- 1 °r m i U U! 
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16. Murder or hurt. 

5 —S 3 . 300 and 326— Illegal «tizure of cattle pur- 
»rMi)g to 're under S 10, Cattle Trespass Act-Does 

amount to the -1 - Owner of cattle ha< no right to 
35 e force to rescue them-Persons seizing cattle hrid 
emmitted no offence ia resisting attack l>y owner’s 
with arras and lathis. See Cattle Trespass Act 
U£U\ S. 10. 196.3 (2) Cri L J 18 : AIR 1905 SC 926. 

9 — -Sj. 600 and 34 —Conviction for murder— Com- 
nvn intention. 

Even w here it is true that the appellant convicted 
S. 302 read with S 34, Penal Code did not 
inflict any blow on the deceased >et if it is found 
h& shared the common intention to kill him «nd 
actually participated in the criminal Act by being 
xweat on the spot armed with his lathi, then in the 
7j? oJ the law, he is as much guilty of the whole 
*ri»taa) act as is his co-accused who actually dealt 
&e fatal blow on the sleeping man. Rishideo Pande 
7» Stats of U'tar Pradesh. 1955 Cri L J 873 : A I R 
J9S5 SC 331 (333) (PtC)(Pr 4). 

■•-S. 300 - Applicability-Held on facts that com- 

3xra intention to kill the deceased could not be 
attributed to the three accu*ed — Only commou 
intention that could be attributed was only to beat 
lie deceased with weapons in their hands which 
were likely to produce grievous huit — All the three 
accused were guilty in respect of assault on the 
deceased for an offence une'er S 326, while B one of 
t&esccujed alone has guilty of offence under S. 302. 
3ee P^aal Code (I860), S. 34. 1954 Cri L J 178 : AIR 
IS54 SC 706. 

-S. S00 — Accused knowingly and intentionally 

throwing corrosive acid on deceased — Inference is 
that it was done to cause such bodily injurv as is likely 
to cause death — Acid thrown when deceased was 
ateeping — Accused having motive of revenge agrinst 
deceased — Prcxious attempts to put decea'ed out of 
ftci way — Act of throwing acid not sudden or «t 
spar of movemr nt or heil of passion — Offence held 
Idl troder S. 302 and not S 326 Nature of offer ce 
ander S. 326, indicated. See Penal Code (180J), 
$.302. 1LR (1958 ) 2 All 698. 

-S3.3n0,304 and 323—Applicability -Beating with 

urtlfk with object of chastisement-No intention or 
spprehenfion of death • Oifence. 

Accused A 1 and A..2, the fathcr-io-hw and hus 
bead respectively of the deceased, finding her with a 
mo in their house, beat her v\ith a stick on her but¬ 
tocks and thighs which are net the fatal parts of the 
body .Their idea wasonly to chastise her and there was 
co intentio 1 to kill her and she h id also taken her 
aaeals 2 or 3 hours before ber death. 

iTtfi that having regard to the injuries found on 
dxepeuon of the deceased and the circumstances 
(ustfhfng the chastisement, S 302, Penal Code or 304, 
?enal Code would not oe applicable, and that they 
woeld be liable only under b 323 Penal Code for a 
simple hurt. (19*0) 1 Andli W R 305: 1960 M L J 
250 : I960 Ad L T 304 : 1961 (11 Cri L I 219 : 
ILR(WfiO) 1 Andh Pro 411 : AIR 1961 Andh Pra 79 
V85)(PtC)(Pr 2l)(DB). 

-Ss 300, 4 1 b 1 y Iilus. (d) 302 and 326 — Accused 

firing with revolver near the ground where there was 
b gronp of persons — N > preaifditation or intention 
or knowledge of likelihood of causing death proved — 
Accused held guilty under S. 326 and not under 

6 302. 1LR (1959, Andh Fra 797. 

-S 3 . COO, 34, 324. 326 - Applicability — Attack by 

tkjtt persons with iticks and one with spear—Death 
due to all injuries taken together—Offence. 

Two persons were attacked by four persons, three, 
acmed with heavy slicks and one with spear. All of 


them inflicted several ir juries resulting in the death 
of the two There was no evidence to disclose which 
injury was caused by which of the accused. The 
medical evidence was that the deaths of the deceased 
were d ic to all the injuries sustained by each of them, 
taken tog. ther It was impossible from the evidence 
to gather whether anything less than all the 
injuries together would have caused death nor to 
ascribe any particular irjury to any particular accus¬ 
ed except 1 hat all the incised wounds must have been 
caused by the 4th accused. 

He Id. that in this state of the evidence, it was im. 
possible to convict any one of the accused of murder 
simpliciter under S. 302, Penrl Code. AIR 1953 SC 
364, Pel. on. (2) That as S 34. Pe»ial Code was not 
invoked in the charges under S. 302, framed against 
the accused the Court was not justified in mak¬ 
ing each of the accused liihle for the effect of 
their co-joint action. (3). Thit t*-e fourth accused 
alone being responsible for an incised wound result¬ 
ing a grievous hurt was punishable under S. 320, 
Penal Code <4) That accused 1 to 3 shoul 1 be given 
the hern fit of the doubt as to which of them caused 
grievous hurt to the 1st deceased But the sticks with 
which they were armed being undoubtedly deadly 
weapons they were guilty of an oflence punishable 
under S. 324, Penal Code. 1956 Andhra VV R 369. 

—Si. 300 and 926 -Applicability—Absence of post 
mortem examination —Injury on deceased severe one 
and one in nature of endangering life—Post mortem 
not possible due to custom not allowing anybody to 
touch dead body some days-Possibility that death 
might have been.caused by blow inflicted by accused 
but not certamtv—Conviction a’tered to one under 
S. 320 AIR 1955 NUC (Assam) 2852 (DB). 

-Ss. 300, 321 \ccu*cd beating wife with bamboo 

stick and causing two abrasion injuries on ber chest— 
Death of wile due to rupture of spleen —Accused not 
aware of enlarged spleen Offence under S. 323 and 
not S 304 held committed. 

Where the injuries caused to a person are not such 
as are likely ta cause death, it is not a case of culp¬ 
able homicide Where *he accused beat his wife with 
a bimboo stick and inflicted two abrasion injuries on 
her chi st and the wife died short time afterwards of 
the rupture of enlarged spleen, and there was no 
evidence that the accused was aware of the existence 
of enlarge! spleen and nor was there any medical 
evidence to show that the death was the result ot 
abrasions, tho accused m ist be held to have beat his 
wife without intending to cause her death or without 
intending to cause such bodily injury as was likely to 
cause her death. 

(Conviction under S. 304 altered to one under S.323 
and sentence of 7 years rigourous imprisonment re¬ 
duced to 6 months.' 1952 Cri L J 997 s AIR l" 5 - 
Assam 110 (111) (Pr 5) (DB). 


Ss 300 and 326-Applicability. 

/here the accused flred a gun at the deceased 
ring wound in the abdomen but there is no 
lied evidence that injury was the ciuseof Oeat » 
victlon und-r S. 320 and not under S.39-JJ 
p-r. 10 J & K L R l : 1954 Cri LJ 505 s AIR W>4 
K 19 (21) (Pt D) (Pr 10) (DB). 

-S. 300-Applicability--Accused aged lfl' y c ®Jg 
deceased studying in 0th standard 
rrel — Accused hitting deceased with grange 
le on temple — Death of deceased—Injury sutn- 
it in ordinary course of nature to cause deain 
y intention which accuse 1 could have hid w* 
;ive a goad blow to deceised as he entertained 
dge against him -Oifence was of committing 

rvous hurt falling under 7ih category of s - 320 and 

sidering the weapon, oifence held fell “ nd , 
ler S. 320 - Accused not entitled to benebt o 
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S. 399, Criminal P. C—Sentence of Gvo years R [. 
would meet ends of justice See Penal Code (I88i)i, 
S. 323. 1969 Cri LJ 1213 : AIrt I960 Ker 301 (DB). 

- :s 300 and 302 —• Accused per>oc> attacking 

deceased with ‘ticks iodi>criminate!y in i one of them 
hitting him on hea 1 Accused guilty under S 325 an l 
not under S 302. 51 Cri L J 3G3 : AIR 1950 Ku:cli 
2(3, 4) (Pt C) (Pr 9). 

——Ss. 300, 326—Accused held, on evidence, not 
guilty under 5 302 but under 32G. 

Held, that evidence clearly indicated that immedia¬ 
tely after the injuries indicted up>n deceased. another 
person who appeared on the scene and applied t*cc 
ture iodine to the;e deep bleeding wound;. Within a 
short time thereafter Cheua lied The medical witness 
had stated that tinctura iodine if applied to ;ucli 
wound it is sure to result in death due to irrtatioa 
caused Whatever may be the reason for this sort of 
uncertainty about the evidence the benefit of that 
must go to the accused. 

In talcing stock of the entire evidence, oral and 
circumstantial, there was enough material to hold 
that the accused Dhulji caused injuries with a shaip 
pointed and edged weap >n up -n back and neck ot 
the deceased but it was not enough lo hold him guil¬ 
ty under S. 302, Penal Cide. The injury on the neck 
was g ievous. Therefore, he was liable to be convicted 
for an offence under S. 328. Penal Code instead of 
°> de * 1^56 MBLJ 534 i Tvladh BLR 

19o6 (Cri) 94. 

-Ss, 300 and 325 -Applicability— Sudden quarrel 
under influence of liquor No intention to kill - 
e °* °?£ n 2 e committed — Offence is undtr 
S. 325. AIR 1955 NUC (Vludh B) 5627 (DB). 

—S. 30°-Applicability-\ccused heating deceased 
with sticks without pre-mcditation-Deceased falliog 
down and later on dying-Injuries sustained simple 
and caused on scapula back and buttocks -Accused 
held were guilty under S. 323 and not un ler S. 304/ 

A 4 fD r iS2r e iri«o ' 02 See pt?nal CoJe (1800;, S. 323. 
AIR I9 dS NUC (Madia B) 2113. 

.7“?* 300 -According to evidence of eye witnesses 

hitif« C K aS Sk was U ,r '? un .. d<d !>y four persons and 
bea '* n >, . h<m ? -itl lajhis • Death of deceased - 
According to evidence, deceased sustaining injuries 
ODhaad, tempile, neck and back-[nfuries bleeding - 

at » ed “ ,advance of decomposition, 

at time of post mortem examination — Evidence of 

I£i Ur t S n 0t C0ri °l ,3 jated by medical evidence— Whe- 

teciahle ° r r an r, 0,her >0De 'f' as fractured not de- 
—AeemLfTh«?l 0 “i ? Vi,a J r* ao ' "°t known 
S C0U . D n l hc > fo , und 8»my under 

n j “^^f^cdconvnetedunder S. 323—See Penal 
Code (I860). S. 323. MBLJ 1955 HCB 1829. 

Ss. 300 and 323— Accused hanging his wife ren- 

wd ed to Un n C ak« C > OUS by b, ° WS u believiDg she dead 
appear to be a esse of suic.de In- 

death i nlfiM blo * s not ««*«»: enough to cause 

b.n a Lin7-0"e h nc d r ‘° by the 

bbw h s U on an f d J\ a q ^ arrel Wit! ? his f wife dealt ber two 
the r head as a [osult of which she became 
unconscious. Imagining her to be dead, he wanted 

herdoret SS hN ' iavln i S '™& blows and 
'fc tied a rope round her neck and huog her 
o a beam to create the impression on others that 

SU!cId e- The medical evidence p^o^d 

i. r feAtf-ais rat: sts 

JK d ** hal th j e char ? e and conviction for transpor 
tatioD for murder under S. 302, Indian Pena! pjJJu 

was not sustainable and that the accused should be 



19.53 Mad 259 (239) ,Pr C) (D13), 

-Ss. 300 and 323 — Accused pouring outo? bottle 

arsen'c pj*son into food - Person dying — Accused! 
having no knowledge of real couteals of bottle - Ac¬ 
cused mere tool iu funds of others — Accused field 
could not convicted of murder — Accused be!d 
cou d properly be convicted under S 321 (19521 1 
Mad L J 62 : 1952 Mad VV N 974 : 195 2 Mad W fc' 
(Cri) 2Sij s 1952 Crf LJ 1150 s AIR 1952 Mad 535 
(5AM (Pt Ci-Prs 10, 12a) (OB). 

——Ss. 300. 326—Accused dealing blow on foreheae 
of deceased with tlao isharp cutting instrument) — 
Deceased fully conscious for 4 days and then collap¬ 
sing—D.sagreemeot between doctors whether injure 
fusa! —Offence fallas under S. 320 and oat under 
S. 302 — Sentence of 4 years R. [ held sufficient to 
meet ends of justice. 1963 (2) Cr L J 592 (595) 
(Prs 12, i5) (Nfaoipur). 

Ss. 300, 326, 149—Absenca of evidence of doctor 
or post-znortrin certificate—Not passible ioc Court to 
luler whtth-r iojury in question to skull would have 
been sufficient iu the ordinary course ta cau.se the 
death — Conviction ol accused only fer offence of 
causing grievous injur> with deadly weapon, coas¬ 
ted sate. \ 1964) 1 Mys L J 393 (DB). 

—Ss. 300 and 323 - Applicability - Accused only 
beauug deceased - Injuries not caused by accused - 

Amorwno ,v 0t l ?o^ nvic(ed 0D, >' UC(ier S - 3 »- 
AIR 19oo NUC (Nag) 3956 (DB). 

- Ss. 300,320-Murder or grievous hurt-lajari« 
developing into gangrene - Death, nature! conse¬ 
quence of gangrene -- Offender must b« deemed U 

cL^r^td'” d ""‘ - pie * »■ ^ 

\Vhere the medical evidence was clear to the effect 
‘M*?"*/ 1 "! Wdi I's-lf the result of t vo injuries <mfi- 
ered ny the deceased, the offender must bo deemed to 

for' r d£S‘ Suk - n r, f ° r caus i n « S»iigieuehut also 
tor death which is its natural consequence. The 

c " n, ^ d that it was no more than 
deceased £0* *£ 

ST(BSf(ft S (Pr lOM^ J 420 = AIR 1961 

—-Ss. 300 and 326 & 34-Miscellaneous 

th ® evidence fell short of showing that the 

h» m!f a d h 1 d e "tered into a plan to b. ing about 
the murder and t was imposs.ble for accuil A to 
appreciate or realise the weight and magnitude of the 
strokes which were being inflicted by thoother an 

cused B, it could not be held that A had the intention 
fntenUoTor the , murdor 0r he knew that B had&e 

r-5SfSrsa#s 

ssts-"iaarssMw: 

=?£-‘£SS~|.Ssa: 

a-, 
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offence under S. 302 or even unJer S. 304, Penal 
Code. Intention to ciuse grievous injury under S. 323 
alone could be imputed to him. 1960 C i L J 513 : 
1L R (I960) Pun j 74: AIR 1960 Puoj 214 (216) 
(Pi B)(Pr0) (03). 

— S. 300— Applicability—Assault by several persons 
armed with dangerous weapons — Death caused by 
one—Common object to cause murder, not established 
—Offence—Conviction ol everyone under S. 302 read 
with S. 149 is not proper — Proper section under 
which they could be convicted is S. 326 read with 
S. 149 and S. 307 did not apply. See Penal Code 
(I860), S. 149. 1957 Cri L J 1307 : AIR 1957 Punj 
273 iDB). 

-Ss. 300,325—Sudden altercation between accused 

and deceased who had plucked sugarcane frorc ac¬ 
cused's field — Accused inflicting on deceased two 
blows one of w hich causing rupture of spleen resul¬ 
ting in his death — Fact that deceased had an abnor¬ 
mally enlarged spleen not known toaccused—Accused 
held guilty under S. 323 and not under S. 302 — 
Sentence reduced from four years R. I. to two years 

R. I. (’52) 54 Puni L R 153 : 1953 Cii L J 1100 : AIM 
1953 Punj 173 (173. 174) (Prs 3,4). 

-S.300 - Several accused beating deceased—No evi¬ 
dence who inflicted fatal blow—S. 34 not applicable— 
Accused held could only be convicted of offence under 

S. 324 and not S. 302. See Penal Code (1860), S. 324. 
1952 Raj L W 3S7 : 1954 All W R (Supp) 1 : ILR 
(1952) 2 Faj 258. 

-S. COO — S. 316 does not apply to a case where 

act attributed to accused has resulted in death of 
pregnant woman — Obiter. See Penal Code (i860), 
S. 316.1953 Cri L J 1551: AIR 1953 Tray Co 374. 

-Ss. 300. 325, 326—Accused inflicting injuries on 

body of victim in fi; of anger — Injuries caused by 
piece of blunt stick to vital part — Consequent hae¬ 
morrhage and collapse - Accused imagining victim 
to be dead hanging body to tree to suggest suicide — 
Death resulting from asphyxiation — Evidence net 
disclosing intention to kill when heating started — 
Accused is not guilty of murder under S. 301, Travan- 
core Penal Code — Offence committed is one under 
S. 325. Penal Code and not under S. 326, Penal Code 
as stick used is not weapon falling within scope of 
latter section. 1950 Ker L T 657 : 52 Cri L I 671 : 
1950 T C L.R 570 > AIR 1951 Tra Co 159 (160, 161) 
IPt B) (Pis 5, 6) (OB). 

17. Motive. 

See also (l) Evidence Act (1672), S. 5. 

(2) Penal Code (I860;, S. 302. 

0-S. 300—Motive for crime. 

The motive behind a crime (in this case one punish¬ 
able under S. 302, Penal Code) is a relevant fact of 
which evidence cjn be given. The absence of a 
motive is also a circustance which is relevant for 
assessing the evidence. The circumstances which 
prove the guilt of the accused are, however, not 
weakened at all by this fact that the motive has not 
been established. It often happens that only the 
culprit himself knows what moved him. to a certain 
coursed action. Rajinder Kumar v. State of Punjab. 
(1963) 2 S C ) 418 : 1963 6 C D 43 : 1963 Mad L J 
(Cri) 506: 1963 S C R 281 : AIR 1966 SC 1322 
(1324) (Pr 11). 

•-S. 300 — Evidence — Motive — Murder of 

several boys — Overwhelming evidence to prove that 
accused comm tted murder — Speculation about mo- 
tive which induced accused to murder innocent beys 
unnecessary. Nand Kumar v. State of Rajasthan, 
1963 SCI) 137 : (1963) 2 S C R 890 : (1963) 2 S C I 
422 i 1963 M L J (Cri) 509 : 1963 (2) Cri L J 702 
(706) (Pt D) (Pr 21) (S C). 


S —S. 300—Motive—Accused chargedwith murder 
of his wife — Infatuation with another woman — 
Accused found to be oversexed — Obstacle of wife 
held to be suit ideal motive. 

Accused was charged under S. 302, Indian Penal 
Code, for the murder oi his wife. He had illicit inti, 
macy with another woman which fact was kuown to 
the wife who was opposing the accused. It appeared 
from the letters written by the accused to the woman 
that he was infatuated with her and was some what 
oversexed. He used to write in gross language ex. 
pressing his sentiments about love, marriage and sex. 
On the question of motive for the murder, 

Held, that to such a person the obstacle of a wife 
in the successful prosecution of aa amour would be a 
motive sulficient for almost any purpose. Mathewv. 
State of Kerala, 1960 Ker L J 563 s i960 Ker L T 
(SC) 1 . 

Q -S. 300 — Motive — Evidence of previous bad 

conduct of accused — Relevancy dheussed — See 
Evideuce Act (1872), S. 54. 1957 Cri L J 325 i AIR 
1957 S C 199. 


% -S. 300 — Evidence — Motive, 

Where it appeared that the accused had an eye on 
the handsome wife of the deceased and that he had 
already developed a liaison with her, it cannot be 
said that those circumstances were not sulficient mo¬ 
tive for murdering the deceased. Sunder Singh v. 
State of Uttar Piaaesh. 1950 Cri L J SOI : AIR 1956 
SC 411 (415) (Pt E) (Pr 10). 

-S. 300 — Motive — Weak motive cannot by 

itself lead to an inference adverse to prosecution — 
Evidence Act (1872), S. 5 — Motive — Evidence Act 
(1872), Ss. 5 and 114 — Absence of motive for com¬ 
mitting murder — Inference — Evidence — Appre- 
ciatiou of Crim.nal P. C. (1898), S. 117. 1963 All L 
J 977. 

-S. 300 — Motive not proved — Effect stated — 

See Evidence Act 1 1872), S. 5. 1957 Cri L J 337 : 
AIR 1957 All 177 (DB). 


-S. 300 — Motive — Relevancy. 

The question of motive may no doubt be irrelevant 
if there is direct evidence establishing the murder. 
But in weighing the evidece of the prosecution wit¬ 
nesses the motive has an important role to play. 1959 
Aodh L T 139 : 1959 Cri L J 689 : AIR 1959 Andh 
Pra 313 (314) (Pt A) (Pr 4). 

-Ss. 300 and 40—Scope-Inadequacy of evidence 

of motive can only be regarded as a lamentable de¬ 
fect in the investigation by the Police and not as one 
militating against the prosecution story. 1956 Andh 
W R 369. 

-S. 300 — Motive — Evidence of eye-witnesses 

coupled with admission ot accused — Absence ot 
evidence of motive is immaterial. AIR 1955 N U U 
(Assam) 2852 (DB). 

- Ss. 300 and 120-A — Conspiracy — Murder- 

Persons suffering from social disabilities (Mahars or 
harijans) forming criminal conspiracy against esta¬ 
blishment of Gram Panchayat which they thought 
was not beneficial to them — This is hardly a reason 
for forming criminal conspiracy and to carry out t e 
object of the conspiracy by committing murder 
Penal Code (1860), S. 120-A. AIR 1957 Bom 220 
(DB). 

-S. 300 — Conviction — Motive — Evidentiary 


value. 

Per Anna Chandy J.—Motive may not be very 
material in cases where there is enough ot dirr 
evidence, but in cases where there is not even an 101 
ol legal evidence or a single telling circumstance, 
motive has vital part to play. 
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Per Covinda Nfcnon J.— Motive by itself would 
not advance the prosecution case. 1963 Ker L T 292: 
1963 Ker L J 369 : 1964 Mid L } (Crt) 347 : 1964 
(1) Cri L J 493 (49S) (Pt E) (Pr 15) (Ker) (DB). 

-S. 300 — Conviction — Motive — Proof — Not 

essential when circumsrances consistent with only 
guilt of accused. 

Motive being a mental attitude is often difficult of 
proof. Absence of proof of motive or adequate mo¬ 
tive is not fital to the pro*'cation even in a case 
depending solely on Circumstantial evidence, If the 
circumstances otherwise establish guilt, inability to 
pro/e motive or an adequate motive is not an impedi¬ 
ment to a conviction. 

Where the accused was couvicteJ for murder of 
his children on the basis of the circumstantial evi¬ 
dence which fully established the charge and the 
circums*ances were consistent only with the hypo¬ 
thesis of the guilt of the accused and did not leave 
any reasonable ground for concluding that they 
could also be consistent with the innocence of the 
accused, and the chain of circumstantial evidence 
was so complete as to leave no reasonable ground for 
escape to the accused, the accused was held to hive 
been rightly convicted : AIR 1952 S C 343 ; AIR 
I960 S C 600 ; (1854) 2 C and K 309 and (1911) 1 
K B 988. Rel. on. 1963 Ker L J 22S : 1963 Ker LT 
229: 1964 Mad LJ (Cri) 102. 

-S. 300-Evidence-Ca^e of murder purely based 

on circumstantial evidence — Motive for crime is of 
importance — Motive alleged by prosecution may 
mislead and vitiate appreciation of evidence if that is 
relied on before other evidence is discussed and ap¬ 
preciated — Criminal P. C. (1898). S. 307— Evidence 
Act (1872), S. 8. 1961 Ker L T 201. 

-S. 300 — Motive — Importance of. 

Inadequacy or absence of motive might not be 
very important in a case where the crime itself has 
been proved beyond doubt. But in case where the 
prosecution evidence does not bring out some suspi¬ 
cious circumstances against him, the existence of 
adequate motive is of the greatest importance. 1960 
Ker L J 438 i 1960 Ker LT 510. 

-S. 300 — Bitter feeling entertained by accused 

towards wife — Adequacy of motive for murder dis¬ 
cussed — See Evidence Act (1872), S. 8. 1959 Ker 
L T 167 : 1959 Ker L J 221 : ILR (1959) Ker 319. 


-S. 300 — Evidence of — Motive — Relevancy. 

In a case of cruel and revolting murder, depending 
on circumstantial evidence and the testimony of an 
accomplice, motive assumes some importance. 1958 
Ker L J 282 : 1958 Mad L J (Cri) 412 : 1958 Ker L 
T18i: ILR (1958) Ker 420. 

-S. 300 — Motive — Proof of motive for murder 

is not necessary where there is sufficient evidence of 
the commission of the offence. 52 Cri L ) 278 : AIR 
1951 Madh Bha 72 (74) (Pt C) (Pr 14) (DB). 

-S. 300 — Murder — Evidence—Appreciation of 

— Motive. 


Per Sharma J.— Persons who are about to comm 
a heinous offence like murder do not always act In 
strictly rational manner. Only those motives coul 
be brought to light which appeal in the conscioi 
portion of the individual’s psychic apparatus. Th 
unconscious motives which not infrequently exert 
greater dynamic influence on our actions remain uc 
known. That is why it is even impossible for th 
o tender to give a really valid, casual explanation c 

l Ai iu K h ] 10 ? 1902 < 2 > Cri L j 07 
(679) (Pt Fj (Pu 49, 50) (Madh Pra) (DB). 

-~S*. 300 and 302 •- Reliable and direct evidenc 
of murder available-Question of motive-Relevancj 


In a trial for murder under S. 302. Penal Code, 
where there is direct evidence of the commission of 
ofle-ice of a reliable character no question ol motive 
can arise. This is subject to the consideration that 
the absence of motive miy throw doubt on the truth 
of the direct evidence; but, if nuking all allowances 
for it '.h? direct evidence cm be tru ted, the question 
of motive presents little difficulty i960 Mad W N 
524 : 1960 All W R <bu.>) 4 > : i960 All Cri R 279 : 
I960 Cri L J 1G22 : AIR i960 Mad 533 (535) (Pr 17) 
(DB). 

-Ss. 300, 40 - Murder - Proaf - Circumstantial 

evidence - Importance of motive. 

It is perfectly true that the law does not require 
that the elements of motive should be proved by the 
prosecution; criminals have been punished for appa¬ 
rently motiveless murders, up)» proof of crime. But, 
in a case resting entirely upon the probabilities of 
circumstantial eviJence it may be significant where 
the alleged motive also fails to fit the few circum- 
stances actually edablbhed. I960 Cri L J 1102: 
I960 Mad W N 512 : AIR i960 Mad 370 (372) (Pt A) 
(Pr 9) (DB). 

-S. 300 — Motive — Mere proof of motive not 

sufficient. 

The evideuce of motive which is frequently given 
in the cases of murder is of subsidiary importance. 
The mere fact that the accused had a motive to cause 
the death of the deceased is not a fact which will 
dispense with the proof of the other points namely 
that the accused had got a suitable immediate occa¬ 
sion for committing th? crime and that he actually 
committed it AIR 19 >3 All 3f 4, Rel. on. 1955 Cri LJ 
139 : AIR 1955 Manipur 1 (5) (Pt A) (Pr 16). 

-S. 300—Motive becomes important when cogent 

evidence to establish murder has not been given. 
AIR 1955 NUC (Manipur) 4549. 

-S. 300 —Motive —Necessity of proof of, pointed 

out. (1965) 2 Law Rep 699 (Mys). 

-S. 300-Motive—Relevancy of. 

Motive is not a necessary ingredient of an offence. 
If evidence of molive is produced, it may support 
the prosecution in showing that the other substantial 
evidence on which an offence can be established is 
more probable. Hence the evidence of motive is one 
which helps the appreciation of evidence by showing 
whether the evidence could be more or le*s probable. 
There may be cases where the evidence is strong 
enough to sustain a conviction but where there may 
be little or no evidence in respect of motive or 
where the motive suggested may itself be very weak. 
35 Mys L J 353 : 1957 All W R (Sup) 117 : (1937) 
Mad L I (Cri) 832 1 1958 Cri L ) 529: ILR (1957) 
Mvs 159« AIR 1958 Mys 48 (53) (Pt C) (Pr 16) 
(DB). 


■ 7 —300— Motive—Enmity incurred by disposses¬ 
sing accused of their lands—Accused aboriginal 
khonds— Motive for murder held was adequate. 

The fact that there were a large number of cases, 
both civil and criminal, between the accused who 
were aboriginal khoLds and the deceased coupled 
with the fact that ultimately the deceased succeeded in 
depriving the accused of his lands would be sufficient 
to incur bitter enmity of the khonds and would be a 
strong motive even for a non.aboriginal khond to 
assault the adversary For an aboriginal khond, who 
should not be judged by standards applicable to men 
ot the plains, the motive was certainly stronger. 
Similarly, where on the day, previous to the occur- 
rence the other accused entreated the deceased to 
give him some land saying that he would otherwise 
starve, but the deceased gave evasive replies, the 
motive was sufficient for him to join in tl,* mur¬ 
derous attack on the deceased. (1963) 5 Orissa J D 
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145 i 1964 (1) Cri L J 4G4 (465. 406) (Pt A) (Pr 7) 
(Orissa) (DB). 


S. 300- Evidence of motive. 

'.l 00 * ,u,deD Proof on ihe prosecution to 

Cn. Siir oo i xis, , en “ ot an >' ““Hive. ILK (1902) 

AIR 1 Ora n- Cu L L ™ 2 ‘ J0 : l9W 1 1 ) Cri L J 213 : 
AIK 1963 Orissa 33 (DB). 

-S. 300—Motive. 

In a crimiLal trial failure to prove a motive does 
not necessarily mean that there was to motive lor 
tne crime. I he circumstances ol an Aci being appa. 
rently motiveless is not a ground from which the 
xislence ot a powerful or irresistible influence or 
homicidal tendency can be iutened. Motives exist 
‘ri name/able which might prompt 

l9C3.nr -i C , U o^ 1 2P0: 1LK ‘ 1962 > Cut »«#« 

(Pr C 15; (DB) L 2 ‘ K ^ Ur ' SSa " l37; lPl C) 
®°°“ Criminal Trial - Motive - Proof of - 

Huh a ." 9621 28 c - l r j6 ° - 

^rmA. 300-Evid . ence a PP rfcia 'ion of—Mere absence 

h nSttabhvheH 6 ,T gn *° h ° ld ,hat muf der charge 
Crim na hi f P ^ case ,s otherwi “ made out- 
chaTJe w* Evidence appreciation of - Murder 
c h q g .?p - - V, ° , lv e absence of - Evidei.ce Act (lb72) 
S.3 -Proved'. 30 Cut L T 194: ILH (1963, Cut 


_ S. 300 Motive — Consideration — Existence of 

i^noMmm ld | C ''r e °i m 6 o Ce again>t accused-Motive 
29 Cut LT 200 ' 1906S C 46 °' Rel on - (‘"3) 


ln«L?Sr7 he m .° iVe ' however ad equate, is wholly 

18c5lT - SU '. ! !i D o^T al chdr « e of ™< d er. 

1008 - A I tlMQ 4 <!<i : n ,LR (l , 9 A 2) Cut 620 : 1953 Cri L J 
1003 . AIK 1953 Orissa 149 (150) (Pt C) (Pr 8) (DB). 


bv its^f ^ 0 Moti y e — Mmc existence of motive is 

1951 0,L. m UC « n 3' na,,Dg circumstance. AIR 
1951 Orissa 53 (59) (Pt J) (P r 11) (DB). 


‘ N,0 " v . e - Ev >dence as to participation of 
accused clear and convincing-Question of motive is 
of no importance. 1964 B L J R 263, 


«• rr' ?,°°-Motive- Relevancy and effect indicated, 
bee Evidence Act (18/2), S. 5. 1957 Pat L R 434. 

•S. 300—Motive—Proof. 


.hU i * { J ot necessary for (he prosecution to prove by 
i a, '» ve evlden :ethe motive which impelled 
the oliender to commit murder. 1956 p.t L It 434 


•S. SOO-Motive-Existence of adequate motive is 
" 0 ‘^ ce f a ry to bo Proved - (C.iminal P. C. (1598). 
o. 307). AIK 1955 NUG iPat) 213 (DB). 


-S. 300 —Motive —Proof of. 

Motive is a thing whch is primaiily known to the 
accused tnemselves acd it may not be possible for the 
prosecution in every case to explain what actually 
prompted or excited the accused to commit the parti, 
cular crime or crimes. The alleged motive in a case 
may be very meagre and ostensibly in some others 

f i® r ° f? ay COt be - any m0,ive i b ut for that reason 
alone the prosecution story cannot be thrown out as 
talso, or regarded improbable or suspicious. If the 
, vl r e .f e « sufficiently clear and convincing, the fact 
that there is no apparent motive or the one alleged 
is inadequate shall not be ol much consequence or 
stand in the way of recording conviction. 

The manner in which Ihe culprits act to attain a 
particular objectdepends on the way in which their 
minds work at the moment; or the way in which they 
setout thur plans. Direct and reliable evidence that 
the act was so committed cannot be brushed aside 
on the seeming improbability of it. 1LR (1954) Patiala 


983 ’ AIR 1955 SIM 

S 300 -Evidence-That accused was the assassin 
proved - Absence of motive or evidence of imme¬ 
diate cause ot attack— Ellect. 

The absence or inadequacy of motive or the 
absence ot the evidence relating to the immediate 
cause of the attack cannot adversely afiect the p r0 . 
secution case, it clear evidence ot the accused being 
-,. e avai1 ,l,le on record 1LR (1952) Patiala 

« : AIB 1953 186 

-S. 300 and S. 3P2_Tiial for murder-Prosecution 
resting case on circumstantial evidence. There must 
p r -T 4 noo Vlder ' Cc 04 motive ,or murder. (1962) 64 

r Lin j L yjj. 


-S. otlO-Motive-No reason to disbelieve story of 

eye.wKress - Fact that there was no adequate motive 
tor murder held was, immaterial. ILR (1952) 2 flai 
97/ : AIR 1953 Raj 105 (110) (Pt D) (Pr 29) (DB). 

.Rever/ed on anolher point in AIR 1953 S C 174 ] 
-S. 300—Absence of motive. 

The absence of any motive being proved is not 
material where there is direct evidence of the offence. 
(1951) 4 Sau L R22*(DB). 

-Ss. 300 and 304-Motive. 

When question in issue is whether accused had 
committed offence of murder or not it might be 
material to examine whether be had any motive- 
nut when it has been found he had committed the 
oiience fact that he was actuated by lofly ideals is 
not a ground for holding the offence committed as 
one falling under S. 304 — In deciding nature of 
oHence committed motive is irrelevant. 1953 Ker LT 
340 : 1953 Cri L J 1551 : AIR 1953 TravCo 374 
(3,5) (Pi A) (Pr 4) (DB). 


IS. Framing of charge under S. 302, Penal Code. 

• —Ss. 300 and 149-Offender accused of offence 
under S 302 read with S. 149 — It is not obligatory 
that a charge under S. 147 or S. 148 should have 
been framed. 

It is not obligatory to charge a person under S. 143 
or S. 147 when charging him for an offence with the 
aid ot S. 149. Sections 143 and 147 are implied When 
the charge is laid lor an offence like murder with the 
aid of S. 149, offences under Ss. 143 and 147 must 
always be present but the other two charges need not 
be framed separately unless it is sought to secure a 
conviction ueder them, it is thus that S. 143 is not 
used when the charge is undt r S. 147 or S. 148 and 
S. 147 is not used when the charge is under S. 148 
When the charge is under S. 149 read with 
an offence under the Penal Code, S. 147 may be 
dispensed with. For the validity of the con¬ 
viction under S. 802/149, Penal Code, it is not 
obligatory that a charge under S. 147 or S. 148 
should have been framed and a conviction under 
those sections recorded. Mahadev Sharma v. State of 
Bihar, (1965) S C W K 680 : 1965 B L J R 914 : W65 
8 C D II CO : 1966 Cri L J 197 : ILR 45 Pat 896 i 
AIR 1966 S C 302 (304) (Pis 8, 9). 

0 —S. 300 — Error in charge — Held that omision 
to mention S. 34 in the charge had only academic 
significance and had in no way midead the accused 
and fuither the charge of murder had been fought 
home against both the accused. See Criminal P. L. 
(1898), S. 537. 1956 Cri L J 338 : AIR 1956 S C 171. 

• —s. 300—C.iminal P. C. (1898), Ss. 233, 535 and 
537 — Charge against two accused nnder S. oO^ 
read with S>. 34 Penal Code - Acquittal of one 
accused and conviction of the other under o. ou^ 
Penal Code — Absence of separate alternative charge 



219 


under $. 302, Penal Code — Effect of on validity of 
conviction, indicated — Prejudice question of — Rele¬ 
vancy. See Criminal P C (1693), S. 233. 1956 Cii 
L J 291 : AIR 1956 S C 116. 

•-S. 300 - Applicability — Ac:used clnrged 

under S. 302, read with 5. 149, I. P. Code — He can¬ 
not be convicted uncer S Gu2 whea he was acquitted 
of S. 302 read with S. 14J. >eo Criminal P. C. *1893), 
S. 233. 1955 Cri L J 721 : AIR 1955 S C 274. 

*—Ss. 300, 201 - Criminal P. C. (189S), Ss. 236 
and 237 — Charge of murder-Conviction for oifence 
under S. 201, Peual CxJe — Legality — S-*e Criminal 
P. C. (1898y, S. 230. 1952 Cri L J Si9 : AIR 1952 S C 
159. 

-S. 300—Charge under—Conviction under S 302/ 

149-Legality. See Penal Code (li0O), S. 14-*. 195S 
Cri L J 424 : AIR J95S All 255 (DB). 

-S. 300 -Criminal P. C (1898), Ss. 233, 236, 237 

-Penal Code (I860), Ss. 149, 302, 323 - Charge 
against acc sed under Ss. 302 and 323 read with 
S. 149, Penal Code — Conviction under Ss. 302 and 
323 — Legality. See Criminal P. C (159S), S. 233. 
1956 Cri L J 1039 i AIR 1956 All 529 (DB) 

“—Ss 300, 149 and 34 — Charge — Chaige \mder 
S. 302 read with S. 149 — Conviction under S. 302 
read with S. 34 held valid — OjJect and intention — 
Distinction pointed out - (Criminal P. C. (1898', 
Ss. 236, 237). AIR 1955 N U C (All) 1697. 

- S. 300 —Charge under — Facts justifying con¬ 
viction under S. 201 — Accused can be convicted 
under S. 101, though there is do specific charge — 
Legality. See Criminal P. C. (1898), S. 237. 1957 Cri 
L J 1071: AIR 1957 Andh Pra 6il (DB). 

——S. 300— Criminal P. C. f S. 173 — Framing of 
charge — Duty of Prosecution painted out-Prosecu¬ 
tion case that act of accused in inflicting injuiies on 
deceased caused death of deceased — Charge should 
be under S. 302 and not uncLr S. 304, unless special 
circumstances are present which clearly and beyond 
any doubt indicate that offence could only be under 
S 304 - Prosecution should leave the matter of 
determining under what section offeace falls to the 
Sessions Court — They should not pre-judge the 
case by deciding to frame a charge under S. 304 — II 
a charge is framed under S. 302 and the Court 
ultimately comes to the conclusion that the offence is 

° D n e „ , ' nd . e . r s - 304 -j t w ® u ld bo open to the Court to 
acquit the accused under S. 302 and convict him on 

iQfiS h . arge u 2> er ^- 304 V, 1964 1Cri L J 393 i AIR 
1964 Assam 53 (54) (Pt B) (Pr 0). 

TT S J'a 30 j and l 4 ~ Applicability - Two accused 

vtV.Vit" 7o°" e aC5um "' - 0,t " “» b « 


PENAL CODE (IS60», S. 300, Note 18 

When severil persons are charged for an offence 
committed in pursuance oi a *omnon object under 
S. 149,1 P. C. and the charge under S. 147, L P. C. 
is not established, a conviction for an offence com* 
mitted in furtherance of a common intention under 
S. 34. I. P. C. is permissible provided no prejudice 
results therefrom and the facts are such that the 
accused could have been charged alternatively under 
S. 149 or under S. 34, I P. C Such a situation might 
ari*e only when the common intention i> co extensive 
with the common objrct and does not go be>on-l the 
common object. AIR 1950 S C 73L and AIR 1952 S C 
167 and AIR 1954 S C 204 and AIR 1961 $ C 1787 
and AIR 1955 S C 274, Rel. on. 1965 (I) Cri L J 160: 
AIR 1965 Cal 59 (93) (P< E) (Pr28) (DB). 

—S. 300 — Charge under, against two named per¬ 
sons only — No reference in chaige or in evidence 
that any other person was involved — Acquittal of 
one, conviction of other under S 302 or 2 UL read 
with S. 34 cannot bo sustained See Penal Code (1500), 
S. 34. 1963 (1) Cri L J 579 : AIR 1963 Cal 26L. 

-Ss. 300, 34 — Murder — Applicability — Several 

accused—Absence of charge under S. 302 read with 
5. 34—No evidence to show who actually committed 
murder — Conviction for murder-(Cri P. C. (1598), 
S. 367). 

Per Cuha Ray, J. — Where there are two accused 
and both of them are charged under S. 302 read with 
5. 34 and it is proved that both of them committed 
murder in furtherance of their common intention 
then both would be guilty of murder irres¬ 
pective of the pait each played theiein But where 
there i> no such charge, and the evidence does not 
indicate which of the accused actually murdered the 
deceased, the charge of murder against any of the 
accused cannot be sustained. 1960 Cri L ! 338 : AIR 
I960 Cal 183 (155) (Pt C) (Pr 5) (DB). 

—Ss. 300, 302 — Defect in charge — Omission of 
words ’‘intentionally or knowinglv" — No fuilure of 
justice. See Criminal P. C. (1898.' S. 225. 1953 Cri 
L J 1665: AIR 1953 Him Pra 105. 

—-Ss 300 and 364—Abductor charged with murder 
of abducted person - Further charge under S. 364- 
Maintainability. 

When the case of the prosecution is that the person 
abducted has been murdered by the abductor, there 
is no scope for further charge uuder S. 364 I. PC 

A°i r n Vn C n o ai ?? ir \ g abc *ucting order to murder’ 
AIR 1953 Hyd 249, Foil. I960 Ker L J 220. 

-S- 500—Charge under Ss 302/149 and 302-Con- 

tents —Mere mention of S. 302, if sufficient indicated 

*«. wst"Kor^r 1 ’ s - 22L 1958 C " L j 518 ■ 


ac . cused , ar ? chorged u ° der s - 3 ° 2 
r „ ead w . l “ S - 34 *□(] one of them is acquitted or found 

not g uilty of the offence charged, the other co-accus- 

ed can be convicted of murder under S. 302. provided 

of course the evidence justified it. That there *as no 

alternutive charge under S. 302 against the convicted 

person is not of much consequence : AIR 1950 S C 

(«; Th BHpi », ,DB) 1 ~ A SS .» « 


S 302 S p°.r a | C r m j nal P : C l s :, 210 < ! ) - Case under 
enS P r, i & j. P u ln Wa 8 lst rate’s Court for 
enquiry — It is advisable to commit, accused on 

harge^nder S. 302 instead of framing charge under 
l ijT \ v ? e,her offence falls under 302or S 304 

at’&irtBgrtftfrss&g 

®* 302 read with S. 34 when permissible. 


——Ss. 300 and 34 - Scope—Murder by two accused 
by beating deceased - No evidence as to whose act 
caused death—No charge for constructive liability 
-One accused cannot be held responsible for death 

no c*sjA"te% d B r d ' r s - 30i Am i95s 

—-Ss. 300 an d 34-°mission to frame charge under 

Z, i er h\ s ® vera J accu -ed-Fatal and non- 
fatal injuries inflicted ou deceased with sharp weapons 
Evidence not sufficient to fix responsibility for fatal 
mjuries on individual accused-Evidence y indicating 
pre-concerted plan - Fit case for applying principl! 
. i Charge under S. 34 not tramed by lower 
~A OW ?rF°p rtCOnvictiu « accus ed unde/S 302 
~,k P ^ e I^ ,e r9° urt cao coovlctthem under S. 302 

read with 5. 34—Omission toframecharge not material 
Cn h dMi n s°«m e c U a!f 0 .o a A b ^ en ° CCQ ^Oned. See Penal 
302 IdB)? ’ S ' 34 ' 1960 C " L J 1100 ' AIR 1960 Mad 

——S. 300-Ss. 337, 842 and 494, Criminal P. C — A 

and B charged together before committal Court, former 
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under Ss. 302 and 379 I. P. C. and latter under 
Ss. 20L and 411, I. P. C.—When case was before 
Sessions Court and before commencement of trill, 
case against B separated —B offered as witness agiinst 
A in the t<iil- Pardon need not have been granted to 
B—This would, however, affect value of B's evidence 
—Movement cases were separated. B was not an 
accused within the meining of S 342 Criminal P. C. 
at the trial of A and oath could be administered to B. 
See Criminal P. C. ( 1893), S. 337. 1957 Cri L J 1287 : 
AIR 1957 Mad 727 (DB). 

—S. 3^0-Charge—Charge under Ss. 147 and 302/ 
34-Conviction under S>. 147 and 325/34 — Legality 
considered. See Penal Code (i860), S. 34. AIR 1955 
N U C (Mad) 3941. 

-S. 300—Charge under —Conviction under S 201. 

See Penal Code (1860), S. 201. 1954 Cri L J 17GS : 
AIR 1954 Mad 1088 (DB). 

-Ss. 300, 302, 379, 411 or 201 — Separate charges 

if essential-Conviction for murder—Power of 
appellate bench to modify iuto one uader S. 201. 

It is quite unnecessary in a case of murder for gain 
to frame eeparate charges under S. 302 or 411 or 
S. 379 or 201, I. P. Code. Normally if an accused 
person is convicted under S. 302, I. P. Code, of 
murder it would be quiteopeu to the Appellate Bench, 
if the evidence warrants it to modify the conviction 
to one under S. 201, I. P Code, if the facts show that 
the accused had no hand in the mrrder itself but only 
assisted in the disposal of the body after the murder. 

Where, however, the Sessions fudge convicted the 
accused under S. 302, I. P. Codt, and in addition 
found him guilty undei S. 379 or 411, I. P. Code, in 
the alternative but acquitted him of the charge under 
S. 201,1. P Code, it would not be strictly correct for 
the appellate Court to modify the conviction to one 
under S. 201, I. P. Code, without the State filing an 
apoeal against the acquittal. 1952 Mad W N 613 : 
1952 Mad W N (Cri) 185 : (1952) 2 M L J 288 : 54 
Cri L J 1889: AIR 1953 Mad 100G (1006) (Pt B) 
<Pr 5) (DB). 

-S. 300 — Cri. P. C, S. 240 — Accused committed 

under Ss. 302, 307, 392, Penal Code — Sessions Ju^ge 
should not spilit up case of murder from robbery to be 
dealt with separately—.Madras High Court Rules of 
Practice, R. 150). See Criminal P.C (1898), S. 240.1952 
CriLJ 853 : AIR 1952 Mad 411 (DB). 

—S. 300—Charge under S. 149 read with S. 302 
but do separate charge under S.302-Conviction—Ap¬ 
peal — Charge under S. 149 not established—Accused 
not prejudiced in defence by absence of separate 
charge under S. 302 — Conviction of accused under 
S. 149 can be converted 'into conviction under S. 302. 
See Criminal P. C. (1898), S. 535. (1965) 1 Law 
Pep 714 : 1966 Cri L J 223 (Mys). 

-S. 300—Charge—Proof—Necessity. 

It is no doubt true that even in the absence of the 
discovery or production of the body of the murdered 
person a conviction can be sustained if the evidence 
clearly establishes that a particular person was 
intentionally killed. But i! the charge is that a parti¬ 
cular person was murdered that fact has to be esta¬ 
blished. 1959 All W R (Sup) 15:1959 All Cr R 
1114 i 1959 Cri L J 617 : 37 Mys L J 5* : ILR (1958) 
Mys 411 : AIR 1959 Mys 116 (110) (Pt B) (Pr 5) 
<DB). 

—S. 300—Knowledge ind intention — Absence of 
words in charge — Effect — (Criminal P. C. (1898), 
S. 223). 

The view of the Sessions ludge that the accused, 
in stabbing his father and thereoy causing his deith, 
acted without motive, ill-will or sinister purpose and 
that he must be presumed to have.known the result 


of it is tantamount to saying that the act was inten¬ 
tional, as intention has to be inferred from the manner 
in which a person acts. The accused cannot, there¬ 
fore, be said to have been prejudiced by absence in 
the charge, which imputes intention to commit the 
act, of words alleging that he stabbed the father with 
knowledge that it is likely to cause death. 35 Mys L J 
76: ILR (19561 Mys 414 i 1957 Cri L J 935 : A IR 
1957 M>s 68 (69) (Pt A) (Pr 2) (DB). 

-Sf, 300, 201-Charge under Ss. 302 and 201- 

Acquittal under S. 201 on mere ground of conviction 
order S. 302—Propriety. 

Where the accused was charged under Ss. 302 and 
201, the Court ought not to record a finding of 
acquittal on the charge under S. 201 without going 
into that question and taking the evidence into 
consideration, on the mere ground that as she was 
convicted under S. 302 she is to be acquitted of the 
charge under S 201. Such a procedure is dangerous. 
23 Cut L T 180: 1957 Cri L J 1152: AIR 1957 Orissa 
216 (219) (Pt D) (Pr 11) (DB). 

-S. 300- Charge reciting facts constituting offence 

of murder and common object to commit murder— 
Accused proved to have shared common object at 
particular time—They cannot complain that they had 
no notice of charge. See Criminal P. C. (1898), S. 221. 
ILR (1952) Cut 219. 


—Ss 300,302/84,302/149 — Common object and 
common intention may overlap -Charge under S. 302 
would also iuclude charge under S. 302/34. 

Held, that there is undoubtedly a real distinction 
between common intention on the one hand and 
common object on the other though they sometimes 
overlap If five or more persons jointly attack an 
officer with the object of killing him their common 
object and their common intention are just the same. 
A discussion of this aspect of the case is merely 
academic where the accused oersons have been charged 
under S 302, Penal Code, also which would include 
a charge under Section 302/34, Penal Code, and in 
the alternative under S. 302/149. for having brought 
about the murder of the deceased with the common 
object of murdering him. ILR (1952) Cut 219. 


-Ss. 300 and 34—Common intention — Charge 

inder S. 34. whether necessary. 

To constitute common intention, the acts of the 
tccused should.bedonein pursuance of a pre-arranged 
>lan or a pre-arranged concert, which may even 
levelop on the spot during the course of commission 
>1 an offence. 

Held, on facts, that there was a pre-arranged plan 
o bring about the death of the deceised; both the 
iccused shared the common intention to cause death 
ind therefoie both were guilty of the offence ot 
louble murder under S. 302 read with S. 34. I. “• 
Dode, since the absence of any charge has not caused 
my prejudice to the accused, omission of the charge 
vas of no consequence in the circumstances ot the 
:ase 1904(1) Cri L J 121 (124) (Pt A) (Prs 18, 19) 
Pat) (DB). 

— S 300 — Charge under S. 394 — Maintainability-" 
ntention of abductor to murder the person abducted 
nust be proved-Specific case that abductors ha 
nurdered the person abducted — Charge un er 
> 364 cannot be maintained. See Penal Code (loou). 
5.304. (1901) ILR 40 Pat 809. 

—S 300 - Charge under S. 149/302 - Conviction 
inder S 34/302. When legal considered. See Penal 
Dode (1860), S. 34. 1957 Cri L J 210 : AIR 1957 Pat 
>2 (DB). 

-Ss. 300 and 34-Chargo - Facts showing tba 

attack on deceased was in furtherance of common 
ntention of a:cused with another person - Accuseu 


251 


PEN AL CODE (1360, S. 3(0, Note 18 


can be convicted under S. 302 read with S. 34. even 
though there w<s no separate charge under S. 34. See 
Penal Code (1860). S. 34. AIR 1935 NUC (Pat) 452 
(DB). 

-Ss. 300, 149 — Charge under S. 302/149 framed 

against accused — Charge and questions during his 
examination leaving no room for doubt that prosecu¬ 
tion held him responsible for murder — Failure to 
frame specific charge under S. 302 does not preju¬ 
dice accused - Omission does not vitiate trial — Cr. 
P. Code (1898), Ss. 225, 537. 

Where the charge under $. 3U2/149 framed agiinst 
the accused and the questions put to him duritg the 
course of his examination by the committing Magis¬ 
trate and the Sessions Court should not have left him 
in doubt that the piosecutiou intended to prove that 
he was responsible for the murder of the deceased. ;t 
canoot be said that hiscise has been even remotely 
prejudiced simply bectuse a charge under S. 392 was 
not specifically framed against him. The omission is 
curable and cannot vitiate his trial in the Sessious 
Court. AIR 1936 S C 116. Foil.; AIR 1955 S C 274; 
AIR 1955 S C 419, Dist. (1932) 64 Pun L R 33S. 


-Ss. 300 and 34 — Scope-Charge under S. 302, 

Penal Code simpllciter mentioning that each of the 
accused along with the other intentionally killed 
the deceased - Convictiou under S. 302 read with 
S. 34 - Validity - Criminal P. C. (1898). S. 233. 

Section 34, Penal Code, does not create any distinct 
offence but is merely explanatory. Therefore if S. 34 
is not mentioned in the charge sheet the conviction 
for the substantive offence is not bad. (Accused 
charged under S. 302, Penal Code, charge mentioning 
that tach of the accused along with the other inten¬ 
tionally killed the deceased-Canviction under S. 302 
read with S. 34 held not illegal ) ILIA 14 Pat 225, 
AIR 1942 Lah 214; AIR 19U Cal 625 and AIR 1948 
All 182 Rel. on; AIR 1955 S C 274, Exp!. 1956 Raj 
1 W 435. 

—S. 300 - Charge under S. 149/302 - Conviction 
under S. 34/202 is legal even if no chirge has been 
framed under S. 34 — (In this cise though no charge 
under S. 34 was framed, the words 'common inten. 
tion were used and the principle ingredients of 
common intention" had been brought home to the 
accused. See Crimina! p . C (1898), S. 237. 1954 Cri 
L J 14o8 : AIR 1954 Sau 115 (DB). 

. Ss. 300, 34, 109, 149 — Section 109 Deed not be 

4 w ° en accilsed are charged under S. 149 and 

, S< - S . e ,l f,?r„ a L Co i e (l80o) ’ S - 34 - 1956 Cri 

L J 13a8 t AIR 1956 Tra-Co 230 (DB). 

—-Sj. 300, 148. 149, 341 and 109 - Charges under 
Leaving out S. 149 in relation to charge of murder 
held was a serious omission as it would k*ep the door 
i SSa^V 1 , t0 , e ^ ca P e - See Penal Code (I860), 
( S DB 4 ) 8 ' 1956 C,,LJ 1358 iAlR 1930 Irav-Co 230 

19. Charge to jury. 

See also Criminal P. C. (1898), S. 297. 

B — 8 39° - Misdirection - Whether a reasonable 
£X*°? ' n . the circumstances of a particular cue com¬ 
mitted the offence under provocation which was 
Brave aDd sudden is a question of fact for the Jury to 

i G i P - C - (1898 >> s - 297. 1962 (1) 

Cri LJ 521 1 AIR 1962 S C 605. 1 ' 

TJ-1 00 ~ Criminal P. C. (1898), S. 307 - Charge 

!d” ifcfe fru C L lviD1! ° f le,hal dose not prov- 
r I . f M doubt has to be giveD to the accused 

(1898 >’ S - 30 * 1957 Cr L J 930 : 

AIR 1957 Andh Pra 456 (DB). 

r-gfcSOO. aoa and 804 - Criminal P. C. (189b 

mSLT Ch - rge t0 iUry “ Misdirection - fudge not 
explaining circumstances when an act, if it does not 


amount to murder, whether it amount* to culp*bl<? 
homicide not amounting to murder—Charge held am¬ 
ounted to misdirection — Plea of right of private de¬ 
fence — Burden lies on accused. Sre Criminal P. C. 
(1898), S. 297. 1LR (1955) 7 Assam 392. 

-S. 800 — Criminal P. C.. S. 297 — Summing uj>- 

Trid for murder—Motive—See Crimm-il P. G (1898), 
S. 297. 1958 Cri L J 1380 : AIR 195 > Born 439 (DB). 

-S. 300-Criminal P. C. (1898), S 297 — Misdirec¬ 
tion — Plea of private defence—Raising of — Accused 
repudiating complicity in crime — Evidence and cir¬ 
cumstances showing that such plea could properly 
be raised — Duty of Sessions Judge — Omission to 
explain to jury* exception II to S. 390, Penal Code 
and law of private delence is misdirection. See Cri¬ 
minal P. C. (1898), S. 297. 1962 (L) Cri L J 137: 
AIR 1902 Col 85 (DB). 


20. Sections 34 and 300, Peual Code. 

See also Penal Code (I860). S. 34. 

9 —Ss. 300, 34,301 and 302- Criminal ac.’ and 'in 
fuitherence of common intention'— Meaning of — 
Four accused with common intention to kill M .'hoot¬ 
ing at R Iona fide taking him to be M — Shooting 
resulting »n R s death — Accused are guilty under 
S. 302 read with S. 34 — Section 801 has no applica¬ 
tion. See Penal Code (I860), S. »4. 1965 (2) Cri L J 
266: AIR 1965 S C 1260, 

•-S. 3(H)—Common intention—Conviction under 

S >02 read with S.34 —Pre-requisite — Four persons 
chargevl under S. 302 read with S. 34—Three acquit¬ 
ted — Fouith cannot he convicted for having com¬ 
mitted the olfenc along with one or more of the ac¬ 
quitted persons. See Penal Code (I860), S. 34. 1963 
(2) Cri L J 351 : AIR 1963 S C 1413. 


•-Ss 300. 34. 302—Accused charged under S. 802 

read with S. 34 along with four others, gravamen of 
charge being that he shared common intention with 
four other accused — Four other accused acquitted — 
Conviction of accused with aid of S. 34 cannot be 
bad. See Penal Code (I860), S. 34. 1956 Cri L J 147 : 
AIR 1956 S C 51. 

-—S, 300 — Common intention how gathered stated. 

001,6 ll8a0)l S. 34. 1957 Cri L J 28 : AIR 
19o7 All 50 (DB). 


--as. omw ana o* — common intention — Want o 
sufficient evidence—Applicability of S. 34. 

In a trial for olfence under S. 302 read with S. 3 
unless there is sufficient evidence to establish com 
mon intention, S 34 cannot be pressed into use and al 
the accused cannot be convicted under S. 302 of th 
Code. 1957 Cri 1. J 28 : I L R (1956) 2 All 188 j \IS 
1957 All 50 (52. 53) (Pt A) (Pr 20) (DB). 

—Ss. 300. 34 - Common intention - One accuse, 
instigating others to kill deceased and his father - 

mSSmc"?< UD?^, i J! terlli0n ' s?e Penl1 C * A ' 
(1860), S. 34. AIR 1955 NUC (All) 4169 (DB>. 

T~? s , 300 H Thirdly. 302 ,od 304-Death \v 
single lathi blow by one of three persons — Head in' 

n.ta«®r enl t '?! CaUS 1 dea,h ordinaiy course o 
nature Case fells under thirdly - Who caused in 

luffiHe l |^ n0W 4 i San) e intention (to cause infun 

l , Sfr. SStfffljar- s -«• * 

spears acquittcdl'hTld^o't ?egal—Tlhey ^oultfon ty he 
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convicted under S. $23. See Penal Code (I860), 
S. 34. 5 l Cri L J 993: AIR 1950 Ail 355. 

-Ss. 300 (3), 302 read with S. 34 — Conviction 

under—Existence oi a common intention to beat— 
Sufficiency. 

Fora conviction under S. 302 read with S. 34, 
Penal Code, the existence oi a common intention to 
beat is not iusuificient and a common intention to 
kill is not alcva>s necessary. Even it the common 
intention is merely of beating, il the bodily:ir«jury in¬ 
tended to be inflicted by the beating is found to be 
sufficient to ciuse death in the ordinary course of 
nature, the mens rea required for liability under 

S. 302, read with S. 34. Penal Code, would be satis¬ 
fied The question would depend upon the extent 
to which the bextiug was ctrried out in furtherance 
of the common intention. But if the acts exceed the 
common intenlion S. 34 would, of course, not be 
applicable. (1965)2 Andh W K 151s 1965 Mad 
L J (Cri) 607 : 1965 (2) Cri L J 453 : AIR 1965 
Andh-Pra 361 (366, 367) (Pt A) (Prs 20, 24, 27, 28, 
29) (DR). 

-Ss. 360, 34 and 326 — Rioting with guns acd 

other deadly weapons resulting in deaths—Deceased 
sustaining gunshot aud other fatal injuiies—Accused 
charged under S. 302 read with S. 34 — Conviction 
should bo under v 302 read with S. 34 even if there 
was no evidence to prove who caused fatal injury— 
Conviction under S 326 read with S. 34 not proper. 
See Penal Code (I860), S 34. 1961 (l)Cri L J 42 : 
AIR 1961 Andh-Pra 23 (DB). 

—Ss, 300. 34, 302. 304 and 323—K cleaning nala — 

T, his uncle, objecting — K not heeling objection — 
T’s sons I and N c *ming out armed with daos — T 
holding K from behind aud sons dealing blows with 
daos-K dying of injuries — J and N held participated 
in assault with common intention—T held was guilty 
under S. 323. See Penal Code (i860), S. 34. AIR 
1955 NUC (Assam) 4206 DB). 

-S. 300—Common intention— Attack by number 

of person, one ot whom was arme i with axe — Com¬ 
mon intention to cause bodily injuries sufficient in 
ordinary course to came death may be inferred. See 
Penal Cade (I860), S. 34. 1962 (2) Cri L J 55 : AIR 
1962 Cuj 214 (DB). 

-Ss. 300 and 34 — In speaking to the zeeused-ap. 

pellant of the errand which he was asked to join, the 
other accused only saying that they would take re¬ 
venge with their own hinds —Diverse acts of appel¬ 
lant's companions not such a; to have necessarily led 
the appellant to the conclusion that those acts were 
a preliminary to murder—Appellant held not guilty 
under S. 302 read with S. 34. See Penal Code (1560), 
S. 34. 1952 Cri L J 133 : AIR 1952 llim-Pra 3. 

-S. 300 -Applicability-Murder by several accused 

—Dectased sending buffaloes in B's field for grazing 
—Attitude of deceased leading to sudden quarrel — 
Several accused armed with ‘luhangis' and “lathis* 
arriving at the spot aud assaulting deceased, causing 
injuries on the head of deceased who dies soon after 
— No enmity which might have prompted the murder 
established—Medical report stating that first injury 
was grievous which caused his death — Held that in 
the circu instances it could not be held that all the ac¬ 
cused were there assembled with the common object 
and with f he common intention of murdering deceased. 
See Penal Code (I860), S. 34. AIR 1955 N U C 
(Madh-B) 3097 (DB). 

-Ss. 3C0, 34—Bandits armed with revolvers way¬ 
laying passer-by — One firing shot and killing the 
passer.by—All of the bandits earning revolvers are 
guilty under S. 302 r*ad with S. 34. See Penil Code 
(I860), S. 34. 1952 Cri L J 853 : AIR 1952 Mod 411 
(DB). 


-—S 300-Conviction and sentence—Charge under 
S. 302 rea 1 with S. 34 — Accused is as much guilty 
of criminal act as is his co-accused who actually 
committed the murder. AIR 1955 S C 331, Rel od 
JLR (1462) Cut 726 , 1963 (2) Cri L J 294: AIR 1963 
Orissa 14 I (150, 151) (Pt F) (Pr 24) (DB). 

—Ss, 360. 299—Two person? attacking deceased— 
One having murderous intention causing injury 
sufficient to cause death — O her not having that 
intention causing simple injury—Olfeoce. 

Ci>es frequently arise that the death could not 
hive occurred but for an act o i the part of the ac¬ 
cused, but in which he had been excused on the 
ground that some other persou iuterveued and ap¬ 
peared to have beeu the more immediate and direct 
cause of the death on the ground that the death was 
not the consequence of what the accustd did, but 
was the c »nsequence of what the intervener did. 
But if one person is engaged in murderously heating 
another to death and ciuses injury which is sufficient 
to cause death and a stranger, without sharing the 
common intention, was to rush in and add some 
more blows so that the victim's death was more 
speedily brought abjut, then, it is a case where both 
would be guilty of murder and the first man cannot 
be allowed a defence that i: was the second assai- 
lant’s stroke (hat finally ended the victim's life. 1958 
Cri L I 785 : 24 Cut L T 350 : AIR 1958 Orissa 113 
(115) (Pt A) (Pr 10) (DB). 

-Ss. 300 and 304, Part I — Accused charged for 

murder —Free fight between two parties resulting in 
death of deceased -Accused also sustaining some in¬ 
juries—Evidence of doctor indicating that if injuries 
of the decea?cd were attended to he would have sur¬ 
vived — Conviction altered from S. 302 to S. 304, 
Part I. 19G4 (2) Cri LJ 107 (Ill) (Pt B) (Pr 13) 
(Pat.) (DB). 

-S 300 - Applicability — Several accused, armed 

with axes, attacking M with intention of using them 
not only against M but against one who interceded 
on his behalf—Stranger unexpectedly aniving on the 
scene injured while trying to intervene on behalf of 
M and died as result of injuries-Accused held liable 
for murder - Question whether deceased's arrival 
was unexpected and accused could not have intended 
to cause his death in particular had no relevance in 
considering their liability for murder. See Penal 
Code (i860), S. 34. AIR 1955 NUC (Sau) 4083 (DB). 

-Ss. 300 and 34—Common intenlion to murder. 

Unless it is shown that there was from the outset 
a common intention to murder the deceased, the ac¬ 
cused (in this case two io number) cannot be con¬ 
victed under Section 302 read with Section 31, and 
in the absence of any evidence to show which of the 
accused killed the deceased neither can be convicted 
of murder, for the mere f ict that one of the accused 
had an axe will not mein conclusively that they had 
a common intention and that common intention was 
to kill the deceased. 8 Sau LB 1 S3 r 1954 Cri L J 
378 ; AIR 1954 Sau 24 (25) (Pr 5) (DB). 


—Ss. 300, 34 and 149 -Common intention. 
Common intention does not necessarily mean that 
io pre-arranged plan must have contemplated the 
:tual offence that would be made out from the cod- 
uct of some of the accused or that the pre-arrange! 
Ian must have decided all the minute details ot toe 

ansactioo. Evpry confederate becomes guilty ot tne 

:tual offence which is made out from the acts corn- 
rising the criminal acts. The intention so imputea 
> such confederates who did not actually comm 

lit particular act leading to the serious consequences 

eed not he the same common intention which exisi- 
1 between all the confederates at the start ot tne 
mrse of conduct which amounted to the cnmin 
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act and which resulted in the commission of the 
offence. 

Where Iher* previous enmitv between P (one 
of the accused) and the deceased. a|] the r eveo accus¬ 
ed were standing at P's door armed v/ith lathis frcru 
before and they attacked the deceased and his com¬ 
panions when they passed in front of his house 
killing him on the spot. 

Held that the acc ised intended to give a good 
beating to the deceased and his companions without 
anv clear conc-ptioo of the precise nature of injuries 
which would he caused an 1 they were all liable for 
the offence under S. 302 Penal Code, in view of the 
provisions of S. 34, Penal Code 
Held, further that S. 149. Penal Code, was also 
applicable. The common object of the unlawful 
assembly was to beat the deceased and his comoanions. 
All the appellants must have known that thev were 
likely to commit murier. Th^ref ire, all the appellants 
were constructively guiltv of it in vie v of the pro. 
visions of S. 149, Penal Code. AIR 1948 All 229. Foil. 
1954 Cri L J 1303 : MR 1951 Vin Pra 36 (39, 40) 
(Pt C) (Prs 18, 19, 20). 

21. Sections 149 and 300, Penal Code. 

See also Penal Code (I860), S. 149. 

® *00. 34 and 149 — Scope — Common object 

of unlawful assembly only to administer chastisement 
to deceased — Charge not mentioning that members 
of unlawful assembly knew that deceased was likely 
to be killed in prosecution of that common object — 
Deceased killed — Members not causing fatal injury 
held not guilty under S. 302 read with S 149 or 
Penal Code (I860), S. 34. 1956 Cri L J 

S. 300 — Tn prosecution of the common object 
of the assembly - Interpretation of - Not killing 
but only beating of deceased in contemplation of 
members of unlawful assembly — Murder of deceased 
by one member while unlawful assembly was acting 
in accomplishment of common object — Other mem- 

nj o^ b J e J 0r n,urr,er undpr S * 149 - See Penal 
Code as60), S. 149. 1981 (1) Cii L J 698 : AIR 19G2 
All 272. 

S. 380 — AppJicabilitv — Reserve of cattle law¬ 
fully taken to paund — Injury caused in commission 
ot common object -- Death of in|ured - Offence 
stated. See Penal Code (188(1). S. 148 1958 Cri I 1 
588: AIR 1958 All 348 (DB). L J 

-—St. 300 (3). 302, 304 and 149 - Applicability - 
Accused persons leading their cattle into Held af com. 
platoants — Complaints when taking cattle to pound 
intercepted an 1 beaten hy accused — One of com 
plainants receiving smashing blow on head by one of 

iaQ U, ArD a ?o-l v L? , 5,'^ AI, . he,fl R,,iltv UQ der S 302/ 
149. AIR 19o5 N U C (All) 1701 (DB). 

——-Ss. 300. 34 and 149 — Rioting with deadly 

rn, g c'V?" rd M S ~ Ch / rge framed u^er 

„;, 30 ', rc i w ' tb s - 34 — No evidence to establish 
who had participated in attack o n deceased - No 
M*'*° “"Viet accused under S. 302 read with 

fo I 4 aTn e fao e . na (18fl0) - S 3I - l "l U) Cri L J 

42 i AIR 1961 Antlh-Pra 23 (DB). ^ 

S,. 300, 149, 324 — Common object — Proof of, 
by course of conduct — Individual act need not be 

08 Q Ve iro ? i osPo*T> Coda(18 ' w )- S. 149. 1950 Cri L J 
359 : AIR 1958 Bom 183 (DB). 1 

rv 4 ? 0 ®.,— Co ® m:>n futention and same intention 

vieSll 1 ) 001 00 7 P6fS0a wbo , Q caj he vicariously con- 
victed for murder committed by another — What Dro 

S2S3 ,J ,,r “ v « r p ""' »«"■« »i S 
uleS“s.a“l^toLns" 1103, s “ Pe “‘ 1 


-Ss. 300 and 149 — Conviction — Several axus - 

ed charg'd unde' S. 302 real with S. 149 of murder- 
ing declined — No finding us to whether accused 
had constituted *hcmsplve c int > an unlawful assembly 
with th % common object cf raurdc'* and whether 
murder was comm Her! io prosecution of that common 
object — ‘^onviction of aeon ed under S. 302 read 
with S 1 19 cannot be sustained. >IR 1$55 N U C 
(Madb-Bl zm (DB). 

-Ss. 300, 325, S?3. 149 and 147 - .More than five 

persons with ouly Inin ladiis in their hands coming 
together — Some of them beating complainants who 
were working at their firlds — Death of some of the 
victims Deceased persons not hiving injuries in 
such number or o-- in such circumstances as would 
indicate anything lik* grim determination on the part 
of assailants to endjnger their lives — Held, that all 
the persons could he held as members of unlawful 
assembly whose common object was at lea 4 1 to cause 
hurt — Thit they could be aware of the possibility 
of grievous hurt but mt of killing any persons — 
That the case fell under S. 3 5, read with S. 149, 
besides under S. 323 read with Ss. 149 and 147 — 
That offence under S 323 being only a minor form 
of offence to the offence under S 325 conviction 
under S. 323 was suoerfluou?. 1963 Jab L I 932 : 

1964 (2) Cri L J 165 : AIR 1964 MadhPra 182 (192, 
193) (Pt C) (Prs 44 to 47) (DB). 

-S. 300 — Unlawful assembly — Common object 

— Carrying of weaoons -Conviction under S. 149 
read v/ith S. 302 held jus-ified. See Penal Code (I860), 

(DU) 1 im ( ° ° ri L J WS J AIR 1964 Madh " Pra 30 

~—Ss* 300, 34, 149 — Murder by several accused — 
Common intention — Conn t be inferred unless it is 
a necessary io'erence from circumstances of case 

— Held on facts of case that there was no cammon 
intention. 

Where the accused party coosist'ng of eight persons 
went to the house of B armed with weapons and 
sticks to cheese him for his rude and indolent beha. 
v»°ur towards one ol them, and on B raising an alarm, 
bis brother K and others arrived on the spot and 
pleaded with the accused pa»ty not to harm B. but 
still one of the accused opined the attack by giving 
the fatal blow with a kirpan on the head ol K, 

Held, that it could not be said that all the accused 
had the common intention to punish K, much less to 
kill hm and the accused other than the accused 
giving the fatal blow with kirpan could not be held 
responsible for the stray individual act of the accused 
giving the fatal blow to K. (1962) 64 Pun L R 338. 

ZTSUSl 149- Murder _ Constructive liability 

fae, th«» th ® m j b ,T. re 1,01 aware O' ‘he 

fig u a A * he , ® rst accused did have a sharp weapon 

0r da ,88 er Possession and that he was 

goiog to use it to stab the victim - Held, that there 

incurred h^h^'iT *" the oi-cumstancej 

incurred by the other members of tho mob for the 

,°! stabb,n * done by the 1st accused. It was only 
tho 1st accused that was liable for the offence of 

nS'lSSWV Win? “ S r Penal Cod" (1880), 

(DB-. 152 C L J 151)2 lAIK 1952 Tr..Co 459 

22. Evidence - General. 

1965 S C 202 (210) (Pt E) (Pr 15) W R ' 2l ‘ A 1 R 




PENAL CODE (I860). S. SO). Note 22 


P. C (1898), S. 288. 1904 (2) Cr L J 359 i AIR 1964 
S C 1357. 

9 —S. 300— Evidence — Appreciation of — Murder 
trial — Duty of Court pointed out. Moti Singh v 
State of U. P. 1963 MLI (Cri) 625 : 1«63 All W R 
(11 C) 4G9: ILR (1963) 2 AH 70S : 1963 All L I 647 : 
(1964) 1 SCR 688:-1963 All Cr R 250 : 1963 Cur 
L J (S C) 87 : 1963*2 S C ) 714 : 1963 S C D 1007 : 
1964 (1) Cri L J 727: AIR 1964 S C 900 (902) (Pt B) 
(Pr 14). 

• -S. 300—Conviction—Evidence—Conviction on 

evidence of single witness—Propriety of, discussed. 
See Evidence Act (1872). S. 134. 1957 Cri L J 1000 : 
AIR 1957 SC 614. 

• —Ss. 300 and 302—Murder cbfM*ge — Cruel and 
revolting murder — Evidence -Necessity to examine 
evidence with more than ordinary care. 

Where the murder committed is a particularly cruel 
and revolting one. it is necessary to examine the evi¬ 
dence with more than ordinary care lest the shocking 
nature of the crime might induce an instinctive reac¬ 
tion against a dispassionate judicial scrutiny of the 
facts and law. Kishmira Singh v. State of M. P., 1952 
Cri L J 839': 1952 All W R (Supp) 64 : (1952) S C A 
474 : 1952 S C J 201 : 1952 Mad W N *402 : 1932 
Mad W N 106 : 1952 1 Mad L 1 754 : 1952 SC R 
526 : AIR 1952 S C 159 (160) (Pt E) (Pr2). 


-S. 300. Exception 4 — Circumstances showing 

probability that complainants were aggressors and 
accused acted in self-defence—Prosecution witnesses 
disbelieved — Case of free fight could not be made 
out —Conviction of accused —Illegal. 

Held, on facts, that the probability that the mem¬ 
bers ol the complainant’s party were the aggressors 
and the accused persons nad acted in exercise of the 
right of private defence could not be ruled out. ft 
was not safe to convict the accused persons on the 
ground that as they were injured at the time and 
place of the occurrence, they must have taken part 
in the fight which must be a free fight. Theprosecu- 
tion evidence was totally unreliable, and hence a new 
case could not be made out lor the prosecution and 
the accused persons could not be convicted on the 
assumption that it must be a case of free fight between 
the members ol the two rival parties. AIR 1957 S C 
469, Distinguished, 1959 All L J 423, Applied. 1965 
(1) Cr L J 373 (377) (Pr 30) (All) (DB). 

_S. 300-Murder by firing gun-shot from close 

range. Absence of blood at the place of occurrence 
cannot establish that the murder has not taken place 
at the alleged place of occurrence. Once internal 
bleeding starts, very little blood comes out of the 
wound outside the body particularly if the wound is 
caused by gun-fire and from a close range. Where the 
accused was prosecuted for committing murder by 
firing a gun-shot from a very close range, the absence 
of blood at and near the place of occurrence cannot 
establish that the murder has not taken place at the 
alleged place of occurrence. 1963 All L J 977. 

_S 300 —Appreciation of evidence—Conviction for 

murder - Private defence pleaded by accused-No 

explanation of evidence against him by the accused 

in his statement - Court cannot invent possible 
exDl a nation in his favour. Power of Court 1 bee Cri. 

352 P. C (1698). S. 367. ILR (1961) 1 All 609. 

_$ 300—Proof of intention—Conviction on state¬ 
ment made in Court-Accused’s act stated to be under 
j uress —Absence of common intention between accus¬ 
ed and those who killed - Accused held not responsi¬ 
ble tor acts of others which were not committed in 
furtherance of any common intention -His act above 
amounted to assistance given to other murderers- I 
this assistance was intentional he would be guilty ot 
abetting the offence of murder — If it was not inten¬ 


tional, he would not be guilty even of such offences— 
If he committed abetment of murder under threats or 
of being put to death, he committed no offence in 
view of S 94. See Criminal P. C (1895), S. 342. 1957 
Cri L J 344 : AIR 1957 All 184 (DB). 

^Overruled on another point in AIR 1960 All 192.] 


-S. 300 - Intention — Presumption of. 

The accused is ordinarily responsible for his own 
acts and is not responsible for the acts of others 
unless law specifically makes him responsible for the 
acts of others. Where, in a case of murder, it was 
sought to infer the necessary intention on the part of 
the accused from the fact that he held the legs of the 
deceased while the Jothers killed him and there was 
nothing to show that those others committed the acts 
in furtherance of any common iutention betveen 
them and the accused but od the other hand the 
accused’s act was committed under duress : 

Held, that this was a case where intention of the 
accused could not be presumed from the natural con¬ 
sequences of his conduct and the conduct of the 
others who were acting simultaneously with him at 
the time. 11 is own act also was not so imminently 
dangerous that it must in all probability have caused 
death. Ilfs conduct would not amount to the ofleace 
of murder even under Cl. (4) of S. 309, I. P. Code. 
(1947) 1 All E R 813, Rel. on. 1937 All L J 2« : 1957 
All W R (HC) SS : 1957 Cr L) 344 : AIR 1957 All 
184 (187, 188) (Pt D) (Prs 14, 15) (DB). 

[Oterruled on another point in AIR 1900 All 192.] 


-S. 300 - Criminal P. C, Ss. 283, 367 -Murder trial 

—Out of eight eye-witnesses named in FIR, only three 
were examined in committing Magistrate's Court- 
Mere fact that these witnesses did not give evidence 
helpful to prosecution is no ground for not examining 
he rest — Prosecution examining different set of eye¬ 
witnesses at trial whose evidence was not trustworthy 
—Motive for crime not established— Held on a consi¬ 
deration of entire evidence that evidence adduced 
was not of suca a character as could be relied upon 
for conviction — In any case accused was entitled to 
benefit of doubt. See Criminal P. C. (1898), S. 280. 
AIR 1955 NUC (All) 1326 (DB). 

-S. 300—Charge against accused substantiated by 

overwhelming evidence such as dying declaration 
and testimony of four persons out of whom two were 
independent witnesses—Sessions Court reject ng Urge 
body of evidence on fanciful grounds and acquitting 
accused - Finding of acquittal held was based on 
wrong approach and was perverse and therefore sec 
aside. (Ciiminal P. C. (1898), S. 4l<). ILR (1964) 
Andh Fra 286 (DB). 

-S. 300— Evidence Act (1872), S. 3 - Cogent evi¬ 
dence of conclusive nature cannot be jettisoned on 
•a priori* considerations. 

Cogent evidence of a conclusive nature cannot be 
jettisoned on 'a priori' considerations. Tnere is no 
talismanic test to determine the course of human 
conduct in a given situation, and as human behaviour 
may manifest itself in infinite varieties of circum¬ 
stances, it is perilous to generalise as to what a nun 
may or may not do, after committing a ghastly 
murder. There is, however, nothing inherently impro¬ 
bable in a murderer trying Jo cover up bis tracks as 
best as he -could. (1963) All L R (Cri J) 25 . (1 / 

2 Andh L T 393 (DB). 

_S. 300— Evidence and proof-Evidence - Crimi- 

nal trial - Murder - Proot-In the trial for murder, 

if there is total absence of substantive direct evidence 

the absence of cogent medical evidence on the point 
of suicide and insanity of the deceased will not pt&e 
the guilt of the accused. (1965) 69 Cal W N 
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— S. 300 — Autrefois acquit — Principle of - Scope 
aDd applicability—Trial of seveo accused under S. 302 
read with S. 34. Penal Code -Conviction of two and 
acquittal of rest — Appeal bv convicted persons — No 
appeal filed against acquittal order:— High Court can 
reappreciate evidence on record io so far as it a'fects 
case for and against convicted accused for determin¬ 
ing whether they had common intention with those 
who were acquitted. See Criminal P. C. (1698), 
S. 403. ILR (1964) Cuj 414. 

-S. 300—Murder case—Overwhelming direct and 

circumstantial evidence for prosecution — Knife and 
clothes recovered from accused not got examined by 
Chemical Examiner—Lacuna held of no consequence. 
See Criminal P. C. (189R\ S. 367. 1905 (2) Cri L J 
771 : A IR 1965 J & K 126 (DB). 

—S. 300—Evidence—Recovery of head and clothes 
of deceased at instance of accused—Accuse! cannot 
be convicted under $. 302 — Accused is guilty of 
offence under S. 201. See P*nal Code (I860), S. 201. 
1954 Cri L J 1124 : A I R 1954 J & K 42 (DB). 

-S, 300— Murder case —Prior deposition of witness 

—Admissibility— Record of reasons es>ential -Reasons 
not sufficient—Other evidence ample to prove guilt of 
accused — Conviction affirmed. See Evidence Act 
(1872), S. 33. 1962 Ker L T 374. 


“—S. 300—Murder by hanging—Proof—Distinction 
between death by strangulation and hanging — 
Appreciation of medical evidence. 

In case of strangulation a continuous transverse 
ligature mark will be found on the neck but in the 
case of hanging it would h? oblique and non-conti- 
nuous. In Ihecaseof hanging marks would be high 
up in the neck and the neck would be stretched aud 
elongated. In the case of strangulation no such 
symptoms would be seen. Bleeding from the nose, 
mouth and and ears would be very rare in the case 
ot hanging and will be found in the case of strangu¬ 
lation. Again in the case of hanging, saliva would be 
Uowmg out of the mouth down on the chin and 
chest atd in the case of strangulation no saliva would 
be seen. Emphysematous patches on the surface of 
the lungs would not be present in the case of rang- 

1960 KeHLJ618 pICSent in 8 Case of strac 8ula?ion. 

-^-Evidence Act (1872), Ss. lOl to 104 

Criminal Trial — Explanation by accused — 
Appreciation of evidence - Duty of Court pointed 

2 Ker L n E 329 e “ Ce AC * <l872) ‘ * S ‘ 101 t0 104> (l960) 


—-S. 300 -Scope - Statrmentof witnesses record* 
not in their language bul in English - Etfect state 

L rSzT’" 3 P ‘ C ‘ (1898) ’ S>iei < 3 >- (1960) 2 K 


w 0 h 0 r 0ffe n C u. of mur ^ er JTDefence of drunken. 

i“r SkS Sc * p '" iiCode (,Bao) 

d^7f S * Q?i^ Si, l nCe0f >w«ed-Ad«Dissibmty as con. 
duct-Silence observed by accused when the accusa- 

tion was made and what he did on hearing, that 
T uld h? relevant material to be taken into account 
™tb ol her circumstances. See Evidence Art 

BflWiSJM" L1167 ' 1958 

a7ctZ“, d . 3i ~ Co “"°° - Pt °° l - 

» 0ne cut ,nfli ctedon the deceased was in 

Sli t ,S ?° ,ea 5 on 10 hold that tbe offence com- 

Da! frina» P A 0t l “,? der ° f thQt 8,1 the accu *ed who 
,*,$!? occurrenco cannot be convicted 

wl,!i 0ffenCe ’ u Vhete , the ,act that ^ere was enmity 
on CCUS6d °. D “? e 0ne hand and ‘he deceased 
also adm^T ° 0t 0U| J'P^ved in the case but was 
also admitted by accused. The injuries sustained by 


the deceased external and in»erna!-were ot a serious 
nature even though no vital part as the head or the 
che^t or the abdomen was involved, no important 
artery, however escaped beiDg injured, the medical 
evidence was positive that a man sustaining these 
injuries could never survive, all the three accused 
came to the scene together, well.prepared and well- 
armed, and af(er the incident all the three ran away 
together and escaped in the dcid of the night, they 
remained in hiding for some period and then, all the 
three together surrendered themselves before the 
Sub.Magistrate. 

Held that these would appear tell-tale circum¬ 
stances that the accused was acting in pursuance of 
a common intention. The nature oi the weapons used 
and the extent and the euormity of the injuries 
inflicted would clearly show that the common inten¬ 
tion was to bring about the doth of their victim. 
The offence committed was nothiug short of murder 
and all the three accused were equally guilty. 1957 
Ker L J 1224 : ILR (1957) Ker 524. 

-S. 300 -Criminal trial—Evidence—Murder charge 

—Material contradictions and discrepancies in evi¬ 
dence—Canuot be relied upon conviction. 1956 M B 

LJ (II CD) 1412. 


“ ^ UTIMVUVV, 

Held, having regard to the evidence of two wit- 
nesses before whom the accused had admitted tc 
have killed his wife with an axe, and having regard 
io the admission made by him btfore the commuting 
Cou ; t which was subsequently retracted before the 
sessions Court on the ground that it was extracted 
from him by police under undue pressure which was 
an excuse put forward as an after-thought and 
having re gird to the place namely the house of the 
accused, where the body of the wife was found, the 
conclusion arrived at by the Sessions Judge that the 

M C R i e< T a-o k »i e jlo ? lfe was not erroneous. 1950 
M B L J 4/2 : Madh BLR 1956 (Cri) 56. 

-S. 300—Evidence. 

a Dortion^of ‘fl® 11 ? 6111 ' 031 evidence indicated (hat onlv 
!t< . 1,ver of *he deceased was smashed 

S do L B t th. V , d , e h C0 A W3S u l nmis,akablv decisive on 
the point that the deceased was on his senses affpr 

bring and he while lying with face downwards 

J« rocoSt h , a h d e fi 5S t&fir t 

LJ<HC C R a ) S l 8 '8. CO " VMM “ d 

—-S 300-Murder cbarge-Evidencc. 

Held f„ t C9U,U t al U L pheld *“ *PP«L 

rest of the accu7ed° by 
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its confirmation by the High Court the opinion of the 
Sessions Judge received considerrahle weight. Even 
on materials as they stood the Sessions Judge was 
justifit d in disbelieving the witnesses in view of the 
absence of motive, absence of reasonable and con- 
sist^nt nature of the version given by them and 
intrinsic inconsistency in their statements. 1956 
M B L J 62 : Madh BLF 1956 (Cti) 17. 

- S. 300—Evidence — Opinion of medical expert — 

Appreciation of. See Evidence Act (1672 1 , S. *15. 
AIR 1955 N U C (Madh B) 3-107 (DB). 

-S 300-Evidence — In post-mortem examination 

report of doc'or stating cause of death to be hae¬ 
morrhage in abdominal cavity but not deposing so in 
witness box — Omission held did not help accused. 
AIR 1955 N U C (Madh B) 1815. 

——S. 300—Murder — Conviction can he based on 
evidence of witnesses related to deceased although 
uncorroborated—Criminal Trial—Evidence-Murder. 

It is not a universal proposition that a conviction 
cannot be based on the statements of the witnesses 
who are related to the deceased in the absence of 
corroboration Such statements will have to be judged 
on their own merits and, if the Court finds that there 
i> nothing to warrant a disbelief in the statements of 
such witnesses, conviction can legally re^t on such 
testimony. Madh BLR 1954 (Cii) 198 : Madh B L J 
1954 (II C R) 663. 

-S. 300 - Proof — Evidence contradictory and 

discrepant for co-accused — Co-accused acquitted — 
In absence of strong corroborative evidence of 
witnesses whose evidence was found discrepant and 
contra lictory regrrd<ng other accused could not be 
made basis for conviction even though consistent 
regarding him. See Evidence Act (1872), S. 5. 193S 
M P L I (Notes) 60. 

-S. 300—Proof of guilt—Murder—Guilt-conscious 

conduct of accused 

When summons are afloat connecting a min with a 
grave and brutal murder, a quite innocent man may 
behave very foolishly quite like a guilty one. He 
may attempt to fabricate some evidence in order to 
see that he may not be required to undergo the 
fortune and suspense of a trial for murder. Such 
apparently guilty conscience conduct should not be 
heavily weighed against the accused, particularly 
where the identification itself is a matter of doubt. 
1960 Cri L I 1102 : AIR I960 Mad 370 (373) (Pt D) 
(Pr 12) (DB). 

-Ss. 300 and 302—Evidence—Value of. 

Where, on the question whether the injuries which 
caused death were caused by the first accused only, 
or by the second accused only, or by both, the 
version untill the case came uo before the Sessions 
Court was that the stones which caused the fatal 
injuries were used by the second accused, but the 
evidence at the sessions trial was that the injuries 
were caused :by the first accused and not the second 1 
then neither of ihe accused can be held resp)nsible 
for the injuries caused to the deceased and bath of 
them must necessarily be acquitted 1957 Mad W N 
153 * (1057) Mad L J (Cr) 366 : 1957 Cri L I »G3 * 
(195*.) 2 M L I 126 : AIR 1957 Mad 505 (507) (Pt A) 
(Prs 6. 10) (DB). 

-S. 300 — Evidence — Appreciation of — Medical 

evidence — Murder — Rigor mortis - Inference about 
time of death on ba<is of. See Criminal Trial. 1962 (1) 
Cri L J 733 :<AIR 1932 Mys 124 (DB). 

-S. 300—Prcof cf accused holding deceased by 

neck — Deceased missing thereafter — Accused in 
police custody stating that he had thrown dead body 
into C3ve— Discovery of dead body from cave—Held 
that deceased died as result of homicide of which 


accused was author. See Evidence Act (1872) S 97 
(1933) 7 O J D 170; 1965 All Cri R 258:1965 AU W R 
(Supp) 11 : (1985) 31 Cur L T 229. W * 


“—S. 300— Trial lor murder — Evidence — Appre 
c 'ation of—Opinion of doctor not conclusive — 
Evidence Act (1872). Ss 3 and 45-Criminal P r 
(1S93), S. 367 — Criminal Trial -Evidence, circum¬ 
stantial. 


Two persons (cousin and the second wife of the 
deceased) who were living with the deceased were 
charged for . ilence of murder for having caused the 
dea*h of the deceased by strangulation The prosecu¬ 
tion was based on circumstantial evidence and the 
circumstances relied upon were the illicit intimacy 
between the accused persons and the knowledge of 
the deceased about it; preseoce of ligature marks on 

the neck of the deceased and an alleged attempt of 

accused to hide the mark by application of Sandal. 

wood paste to it and the opinion of the doctor that 
it was aa homicidal strangulation by application of 
chord or rooe. Some ropes were found with blood- 
like stains but were not shown to the doctor nor was 
it clear from the evidence whether these ropes were 
sent to chemical examiner The evidence as to where¬ 
from these ropes were found was also at variance. 
The illicit intimacy between the a:cused was sought 
to be proved by the fact that accused 1 was f >und 
to be carrying accused 2 on cycle to aoother village 
and both of them staying there for some time. The 
investigating officer was not examined nor was the 
report of chemical examiner produced even though 
demanded by accused. 

Held, on appreciation of evidence that there was 
not a single circumstance which directly connected 
ary of the accused persons with the alleged murder 
of the deceased. Though th?re was enough room for 
suspicion agiinst the accused persons, suspicion 
however strong could not take the place of legal 
evidence By their close relationship the accused 
were supposed to be intimalely connected and no 
inference of illicit intimacy could be inferred merely 
because they w^re found going on one cycle. The 
only circumstance that was considered as incrimi¬ 
nating against the accused was that they had not 
explained the existence of the ligature marks which 
was the result ol a homicidal strangulation, as opined 
by the doctor. The doctor's opinion could be given 
its due weight but it -could not oe the sole basis for a 
conviction. Assuming, however, that the deceased 
died as a result of homicidal strangulation, there was 
no evidence to show that either one or both th* 
accused efltcte \ such strangulation. AIR 1960 SC 
500. Rel on. (1963) 29 Cut L 1 557. 

-S. 300 — Practice and procedure — Evidence — 

Eximination of investigating officer essential — Mon- 
ex uni nation likelv to cause prejudice to accused. 
(1963)29 Cut LT 557. 

-S. 300—Appreciation — Murder and concealment 

of dead body — Eviden:e disbelieved on murder 
charge if can ba accepted for chargauner S. 231, 
Petal Code. (19C0) 26 Cut L T 633. 


-S. 300 — Evidence — Duty of prosecution to put 

all materia) evidence-Criminal P. C. (1893), S. 286. 

Per Panigrahi, J. — In a case involving capital 
punishment it is essential that all material evidence 
should be placed before the Court, particularly »* 
that evidence would go in favour of the accused. 
But it is not obligatory on the prosecutor to examine 
any number of witnesses on the same paint, regard¬ 
less of time or propriety. ILR (1952) Cut 219. 

-Ss. 300 and 302 - Criminal Trial - Evidence - 

Medico-legal-Murder-Stomach contents of deceased 
—Inference as to time of death. 1964 (1) Cri L J 
426 i AIR 1934 Pat 158 (159) (Pt B) (Pr 22) (DB). 
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—S. 300—Evidence — Presence of bloodstains on 
shirt and body of accused—If conclusive — Criminal 
trial—Murder—Evidence Act (1872), S. 114. 

The murder took place in a village at night. In the 
morning, the accused, elder brother of the deceased, 
contacted some of the villagers including the village 
chaukidar and took them near the dead body of his 
brother. Later the accused proceeded to the police 
station along with the chaukidar aod there he lodged 
the tirst information report. Some bloodstains were 
discovered on his shirt and person at the time of 
F. I. R. The accused denied those established facts in 
his statement under S. 342, Criminal P. C. 

Held, that the movements of the accused in the 
morning in question were not those of an assailant of 
the deceased. In this view of the matter it was not 
safe to draw an inference as to the guilt of the accused 
merely from the circumstance that there were blood 
stains on his shirt and person at the time when he 
appeared at the police station for lodging the F. [. R., 
particularly when the explanation offered by the ac¬ 
cused for the presence of the blood on the person in 
4he F. [. R. also appeared reasonable. The complicity 
of the accused in the crime had not been proved 
beyond reasonable doubt and he was entitled to the 
benefit ol doubt. 1961 B L J R 249. 

-S. 300—Evidence Act, S. 3—Intention-Evidence 

ns to It can be gathered from facts and circum¬ 
stances — It is matter of inference to be drawn 
*ro® evidence on record. See Evidence Act (1872), 
S. 3.1955 Cri L J 1385 : AIR 1955 Pepsu 153. 

-S. 300—Evidence. 

The fact that the murder was committed at ac¬ 
cused s house raises a strong suspicion of guilt 
against him but any amount of suspicion cannot take 
the place of proof. Without reliable and convincing 
evidence that he actually took part in the assault or 
was in any way responsible for it he cannot be held 

r • i ?, U n de /Ar I . LR (1953) Patia,a 435 * 1954 

CrHL J 592 i AIR 1954 Pepsu 69 (72) (Pt C) (Pr 9) 

^Ublishe(r Idenlity 0f Sp0t ° £ murder Sh0uld be 

In cases of murder it is not only desirable but 

s D honffi fi ha !i k he 'n entity of the s P°t of murder 
should be 6xed by collecting the blood-stained earth, 

mi^i F hen - avai ab l e,and ,orw arding it to the Che¬ 
mical Examiner and the Imperial Seriologist for 
analysis of the blood. (1950) 2 Pepsu L It 489 (DB). 

—-S. 300-Murder Charge-Evidence-Medical evi- 

mrfr B 7h A o CCU . Sed ft‘ king with 'ron picket (weighing 
more than two kilograms used for pegging tents) 

force °A *j n ? 0vered , beld of A (deceased) with great 
- Poo mn y |" 8 “ eX day after u ® succe> sful operation 

^extenSe s . e h^/, e K° r -A S k yiDg th u 3t deatb was due t0 
lace^lon k 1 hn ° ld hae , m °rrhage complicated by 

DefenS ihi, b k “ “ S \ result of fracture of skull**— 

aesio n t a n^ t k haem0r . rha8e re ? uIt of ^olence or 
ntf,?k ? a ui d °y operation and death was not directly 
attributable to injury indicted by accused. Extensive 

helT was 38 ® L aS k S } gned k 10 be lhe rcaso “ oTK 
blowsTnfl.V)) lbe J esuI j violent Physical 
thos^ inhTrfa 1 :j ecease . d and death was caused by 
PrWini 1 ^cnee-Evidence Act (1872), S. 45 -Taylor’s 

fll?h PAin and ,? r . acUce of Medical Jurisprudence 

-—•S. aoq-Appreciation of evidence-Eyc-witnesses 
Te?t el fp m !! ,atl0n * of credibility of thei/testicnony— 

Ssfs't;;.' Aci (i872 >' s - 5 > »» d 

[Vol. 12] Fn.D. 17. 


Where persons offer them* elves as eye witnesses, 
there are a number of ways to find out and to check 
if they have actually seen the occurrence as alleged 
by them. One of the tests is whether the evidence >f 
such witnesses is corroborated by legal evidence. The 
other is whether there are any contradictions or dis¬ 
crepancies in the statements of those witnesses. It 
has also got to be seen whether during the trial the 
witnesses have tried to improve upon their earlier 
statements. If the answer to the above questions is in 
the affirmative, this leaves an impression in the mind 
of the Court that such witnesses have not seen the 
occurrence and the Court can ou this basis either 
accept or reject the testimony of such witnesses. (’65) 
67 Pud L R 960 (DB). 

-S. 300 — Evidence — Recoveries of Kirpan and 

clothes from accused— Evidentiary value of. 

In a murder case when the prosecution evidence is 
held to be untrustworthy or unsafe of credence and 
the dying declaration to have been recorded in cir¬ 
cumstances which do not inspire confidence, the 
Court would be most reluctant to base the conviction 
of the accused only on the recovery of the kirpao and 
the clothes particularly when the investigating 
agency also does not appear to have conducted them¬ 
selves in a straightforward manner. Such recovery of 
articles should not be held to be a strong corrobora¬ 
tive piece of evidence. 64 Punj L R 1064 s ILR (1962) 
2 Punj 855 i 1963 (l) Cri L J 4C9 : AIR 1903 Punj 
170 (174) (Pt B) (Pr 14) (DB). 

-S.300—Medical evidence—Murder—Question of 

time when food was takeu by deceased—Medical evi¬ 
nce based on contents of stomach not reliable. 
(1901) 63 Punj L R 742. 

"—S. 300— Murder-Delay in post-mortem examina¬ 
tion of dead bodies is not material factor which 
should seriously tell against authenticity of prosecu¬ 
tion story. (1961) 63 Punj L R 742. 

-S. 300-Accused last seen with deceased—Ac¬ 
cused hiding in a field and when found making con. 
fessionai statement which is supported by tracker's 
evidence that accused was near the dead body of 
deceased - Traces of seminal fluid found on turban 
o accused and on langota of deceased-Anal margin 
of deceased found torn -Confessional statement re¬ 
tracted-Circumstances and evidence held sufficient 
to uphold conviction under Ss. 302 and 377 I P C 
AIR 1955 NUC (Punj) 4997 (DB). # 

-S. 300 - Evidence - Accused held could not be 

convicted on evidence tendered—(Evidence Act (1872) 
S. 3). AIR 1955 NUC (Punj) 1359. 

—Ss. 300, 302, 304, Part II-Murdor case—Medical 
witness stating that death was caused on account of 
shock and haemorrhage due to certain injuries- 
Statement of medical witness cannot be equated to 
statement that “injuries by themselves were in ordi 
“? r p v ^. urs ° of Qat ? re ,ike V to cause death" -Duti* 
of Public Prosecutors and Judges while dealing with 
medical evidence in murder trials stated—FviA 
Act (1872k S. 45 - Criminal P c!, S 280. lS m 
Cri L J 219 i AIR 1965 Raj 32 (34) (Pt A) (P r 6). * 

rT~ S : ?°° ~ Appreciation of evidence-Pnaciple of 
falsu, in uno falsus in omnibus does not apply | a 
rndia - Prosecution witnesses omitting to expUin 
^ e f accused r Accused not entitled 8 J£ 

S! '■ a 

gxr&iS'zs* - 

,kf? 4 k aS0 n Wb j et6 tbe accused seriously chailengas 

that the “ileged weapon of offence hid nothing to S 

with him or the crime in question, the oSo° * 
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send the suspected blood.st3ined article for examina¬ 
tion by a chemical examiner and by a serologist may 
lead to acquittal of a guilty person simply on account 
of such omission. Where, however, there was evidence 
of a witness to show that the axe in question was the 
axe with which the accused had committed the 
offence in question and the accused far from chal¬ 
lenging the statement of this witness, admitted in his 
examination before the Committing Magistrate that 
that was the axe with which he had committed the 
offence, the omission to send the axe or scrapings 
from it for chemical examination or examination by a 
Serologist has no effect upon the prosecution. ILR 
(1955) 5 Raj 1012 : 1956 Cri L J 266 : 1956 Raj L W 
229: AIR 1956 Raj 34 (36, 37) (Pt B) (Prs 8,12) 
(DB). 

-S. 300—Murder — Accused, uneducated villager 

—His running away from scene of occurrence and 
remaining absconding does not necessarily suggest 
guilty mind. 

The conduct of an accused charged with murder, 
in running away from the scene of occurrence and 
in absconding for a period of four months, although 
it may raise some suspicion against him, does not 
necessarily suggest a guilty mind when he happens 
to be an uneducated person living in a village. 1955 
Raj L W 307. 


-S. 300 —Murder—Person dying of injury—Medi¬ 
cal witness—Duty of prosecutor and Sessions Judge. 

In all cases especially in the case of a murder, 
w here a person dies of injuries, it is the duly of the 
prosecutor to put a question to the Doctor, when he 
is examined in Court, as to the nature of the injuries, 
i. e., whether they were sufficient in the ordinary 
course of nature to cause death, or likely to cause 
death, because the intention or the knowledge of the 
person is to be inferred only from the nature of the 
injuries. And if this duty is neglected by the Prose¬ 
cutor, then the Sessions Judge, when the case comes 
up beiore him, ought to examine the Doctor when he 
sees that no such question has been put by the prose¬ 
cutor in the committing Magistrate’s Court. (1951) 
52 Cri L J 207 i A 1 R 1951 Sau 17 (17) (Pt A) (Pr 3) 
(DB). 


_S. 300 —Proof—Suspicion—Sufficiency. 

Where there is neither direct evidence nor any 
ciicumstantial evidence worth the name to connect 
the accused with the cause of the death, he cannot 
be held responsible for the killing of the deceased. 
It is really unfortunate that a grave crime should go 
unpunished but the question before the Court is 
whether the accused is proved to have been the 
murderer. There is no doubt that there is the strongest 
suspicion against him, but suspicion however strong ; 
is no substitute for proof. *954 KerLT 206:1954 
Cri L J 1181 : A i R 1954 Trav-Co 396 (39S) (Pt A) 
(Pr 8) (DB). 

23. Onus of proof. 


See also (1) Notes 8 and 9 (C). 

(2) Evidence Act (1872), S. 105. 

m _S 300 and S. 84—Evidence Act (1872), S. 105 

—Burden of proof — Burden of proving offence lies 
on prosecution — Where necessary it has to prove 
intention - But where plea of insanity is invoked by 
accused it is for him to establish that fact. Bhikari 
v State of Uttar Pradesh. 1965 S C D 953 : (1965) 3 
SCR 194 : (1965) 4 Law Rep 97 : (1965) 2 SC W R 
777 : 1966 Cri L J 63 : A I R 1966 S C 1 (2) (Pr 5). 


_ Ss 3C0, 299 and 302/34 — Death caused by 

administering poison-Intention or guilty knowledge 
—Burden of proof lies on prosecution and not on 
accused - (Evidence Act (1872), S. 106,—Scope and 


applicability. See Penal Code (I860), S. 299. I960 
Cri L J 309 : A I R 1960 Andh Pra 153. 


-S. 300—Burden of proof—Duty of prosecution. 

The burden of establishing guilt of the accused is 
throughout on the prosecution and the prosecution 
must prove every link in the chain of evidence 
against the accused from the beginning to the end. 
When two persons are seen together and shortly 
afterwards one of them is found to have been mur¬ 
dered it cannot be inferred positively that his com. 
panion is responsible for the murder of the deceased 
unless there are other circumstances to support that 
inference. No doubt the circumstances that tho 
deceased was last seen in the company of the accused 
raises a strong suspicion against the accused but 
mere circumstances of suspicion without more con¬ 
clusive evidence are not sufficient to justify convic¬ 
tion of the accused. 1953 Cri L J 242 : 11 J 6c K L R 
111 i A I R 1953 J & K 1 (3) (Pt B) (Pr 15) (DB). 

-S. 300 — Plea of insanity and burden of proof, 

indicated. See Penal Code (1860), S. 84. 1965 Ker LT 
263: I LR (1965) 1 Ker 454. 

-S. 300—Essentials of—Offence under—Burden of 

proof indicated. AIR 1955 NUC (Madh B) 5627 
(DB). 

-S. 300 — Evidence Act (1872), S. 105 — Scope- 

Presumption of innocence of accused — Burden to 
prove guilt of accused—Benefit of doubt—Burden of 
introducing evidence to bring case within exceptions 
—When can be said to be discharged-Duty of Courts 
to determine guilt of accused on consideration or 
whole of evidence—Murder charge—Facts established 
by prosecution raising plea of self-defence, not 
explained by prosecution — Conviction for murder 
cannot be sustained. See Evidence Act (1872), S. 105- 
1961 (2) Cri L J 346 : A I R 1961 Madh Pra 241 
(DB). 

-S. 300 —Injury—Nature of-Duly of prosecution 

—Nature of medical evidence. See Penal Code(1860h 
S. 299. 1963 (2) Cri L J 651: A 1 R 1963 Mad 476 
(DB). 

-S. 300-Offence under S. 302, Penal Code-Prose- 

cution prima facie establishing guilt of accused — 
Plea of alibi by accused, but accused not supporting 
it by calling defence witnesses on ground that be 
cannot be called on to prove his innocence - Held, 
it was for accused to rebut prosecution evidence by 
pointing out inherent weaknesses in prima facie case 
established by prosecution, See Evidence Act Uo<*/' 
S. 3. 1963 Mad W N 638. 


_Ss. 300 and 84 —Murder—Accused charged with 

-Plea of unsoundness of mind set up — Burden lies 
eavily on him to prove unsoundness—He must prove 
bat be was totally deprived of bis understanding 
nd memory — Held accused failed to: discharge 
urden of proof. 

Section 84 of the Penal Code and S. 105 read with 
I. 4 of the Evidence Act place a heavy burden on the 
lefence before the ofience can be excused. The effect 
f S. 4 of the Evidence Act interpreting the words 
shall presume" is that the Court shall regard tbe 
bsence of unsoundness of mind proved, unless ana 
mtil it is disproved. The mere fact that the accused s- 
nind was partially deranged or that he was suWert 
o some uucontrollable impulse due to insanity will 
lot do. So long as the accused was not >°s ane J s 
nake it impossible for him to know the nature of tbe 
ct or to realise that his act was wrong or contrary 
o law. he would be guilty of the offence commuted 
iy him. The evidence ought to be sufficient or a- 
ategorical ffnding that at the time when the accused 
ommitted the act he was of unsound mind to sucb 
d extent that he was incapable of knowing what 
vas doing was wrong or contrary to law. 


259 


PENAL CODE (I860). S. 3C0, Note 23 


Eccentricity or unsound ness of mind of a very 
minor type is not sufficient. It is not every kind of 
idle and frantic humour of a man, or something un¬ 
accountable in his actions, which will show him to 
be such a mad man as is to be exempted from punish¬ 
ment ; but where a man is totally deprived of his 
understanding and memory, and does not know what 
he is doing, any more than a wild beast, he will pro¬ 
perly be exempted from the punishment of the law. 

Where the accused, a barber, gave with a razor 
three deep cuts on the throat of the deceased, who 
had been to the barber’s shop to have a shave, sat on 
the dead body of the deceased and drew out some 
cords of the throat by his Sogers and when charged 
with the offence ot committing murder set up the 
plea of unsoundness of mind. 

Held, that the circumstances on which the defence 
relied were innocuous, that the defence did not 
establish insanity or even probability of insanity, that 
the circumstances were consistent with the behaviour 
of a sane person and that, therefore, defence failed to 
discharge the burden of proof. I L R (1962) Cut 806. 

-S. 800 — Burden of proof — Onus to prove that 

case falls under exception — Accused not pleading 
exception — Prosecution case and examination wit¬ 
nesses making out case of grave and sudden provo¬ 
cation — Accused is entitled to benefit of doubt. See 
Evidence Act (1872), S. 105. 55 Cri L J 1505 : A I R 
1954 Pepsu 160 (DB). 

S s, 300, 80 — Defence that there was no real in¬ 
tention to kill and it was by chance that injury 
inflicted happened to be on vulnerable part—Defence 
does not take case out of offence of murder. 66 Puni 
fc* J%0 * 1965 (2) Cri L J 127 j AIR 1965 Punj 291 
(295) (Pt El (Pr 12) (DB). 

-S. 300—Evidence—Onus of proof. 

In a murder case where the penalty provided by 
law is that of death, it is the duty of the prosecution 
to leave no room for any doubt or suspicion in e*ta- 
Ditsmng the facts on which conviction is sought 

(1951) l^RaS'lDB). 1952 L W 140 = I if R 

fMisftrifftishaa tats 

Prosecution failing to prove that blood on weapon 
™ bun ? an blood - It must be presumed that blood 
was not human blood and consequently weapon had 

?£-n°Il nectl0n crime. 51 Cri LJ 739 • A I R 
1950 Raj 5 (7) (Pt E) (Pr 5) (DB) J ™ ’ A 1 * 


24. Benefit of doubt. 

See also Evidence Act (1872), S. 3. 

* ~T S - 30 ®; L E f ce P‘>0“ I - Grave and tudden pro- 
S° D Tr Wh> “,T un,s t0 ~ Accused momentarily 

tioTlw S henClible. re8ainiDS " S - 300 ' *“•► 

whether^ rl'Sle 

Hon* in S wS “fn b<5 accus ? d ’ Placed*^ the situa. 
non in which the accused was placed would hp 

fbe V tim« »h° l0 , S K self -^ol Where between 

T u n the , accused lelt his house and the 

SSJd ’SSS "L"" 1 " *°° k Place ‘ ‘hree hou« had 

KSf * se ' f - C0 ^°l> U ev C en n if “hThS* not re^ed doubt in truth of ProsecutionTto% W ^ T” t0 5 g , rav ! 

uJS"; °, a tb0 other hand, his conduct In the oaMt,ed to beneSt of doubt * /n ft ^j CU i 8 , d , belc 

deVihpra? 50 clearly showed that the murder was a Mvlsor.) 1953 Cri L J 1706 : A I r ?o«°, f Iudicia 

befom »ht ? nd ,. calcu lated one. The mere fact that {46> 47) (Prs 20. 2n mm A 1 R 1953 i & K 4< 

aSd .d he i h ° 0t,ng ’ th , e a , ccused abused the deceased 

State of Maharashtra, 64 Bom L R 488 « 1902 Mad 


W N 363 : 1962 Supp(l) SCR 507: (1962) 2 SC A 
434: 1902 Mad L J (Cri) 531: (1962) 2 S C J 347 i 
1962 (1) Cri L J 52L : AIR 1962 S C 605 (630) (Pt I) 
(Prs 85, 86). 

-S. 300 — Circumstantial evidence — Death by 

throttling—Medical evidence. 

As a result of post-mortem examination, the doctor 
found in a suspected case of death by throttling a 
contusion mark on the whole front area of the neck 
but he did not find any bruising of the subcutaneous 
tissues under the contused area of the neck. There 
were no external signs found on the body to indicate 
that death was due to strangulation and even the 
blueness of the finger nails and the typical post¬ 
mortem appearance of asphyxia! death were absent. 
The internal symptoms showed that the suggestion 
of the defence that the deceased might have con¬ 
tracted pneumonia on the previous day of the death 
could not be lightly brushed aside. The medical 
testimony given in the case was the most valuable 
piece of evidence on which the prosecution could 
rely to make out a case of death by throttling. The 
medical witness was also not certain as to the cause 
of the death. 

Held, it was not possible to say for certain that the 
mark found on the neck was as a result of external 
pressure brought about by throttling. The hw en¬ 
titled the accused to have the benefit of thi? dubious- 
VL'fSard to the cause of the death of deceased. 

J??® ^DEL® 1 195f * L J 399 : 1956 

Cri L J 1385 : AIR 1956 All 731 (734) (Pt A) (Pr 14) 
(DB). 

—Ss. 300 read with 34,324 read with 34 and 397 
-Accused A, B, C and D attacking N, J, R and S who 
were carting paddy to their house - Continued beat¬ 
ing with spears and sticks even after victims fell 

rw? n, j r } e i*” A aud B takin 8 fl way paddy - 
Death of N and J the same day as result of injuries 

— Inference as to intention from nature of injuries — 
Existence of common intention - Divergence in pro¬ 
secution evidence raising doubt as to extent a r 

liability of A and C - Benefit of doubt m5st Jo to 

accused - Conviction of A and B under S 397* pro 

“'•fWllls? p,a 361 

(Pt D) (Prs 23,24) (DB). 450 (4(,2 > 

-S. 300—Benefit of doubt. 

No convincing motive for murder bronchi 
to accused - Testimony of eyiwiW,T e 
discovery of dead body shattered . r . e g ar d>ng 
investigating officer - Kfvsterv j 6Vlduice of 

ports made to police2 ,0U “ J dl “ 8 two re - 

Lumberdar and ChowkSdar did °„“! dra ', VQ U P by 

of eye-witnesses and the other draw^uohv'°h D u me j 
of deceased, from which con<dn!fA„ Up • husband 

cused who was regarded as a villniL k ^. T a £ aiQS { &c- 
was impossible to £3SdSih fen?I y ~ Als ° ** 
of scene of murder — Held them ^L^ 8 ° a question 


(40, 47) (Prs 20. 21) (DB). 

w ST"** evidenc ‘ 
cused - Accused h« to L mn0 «nce of aC . 

doubt arising i a such evidence 8 bcnef,t of any 

S -»2. I- P. Code 
w wiie. i be prosecution case wa: 
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that on the date of occurrence, the accused came 
home drunk in the night and started quarrelling with 
his wife and severely belaboured her causing her 
death. Accused denied the charge. His case was that 
on that night when he returned home he found his 
wife lying dead in the court-yard; carried her inside 
and took the children to his sister's house. After 
coming back he called his neighbours and told them. 
There were no eye-witnesses. The prosecution relied 
on the evidence of two of the neighbours of the 
accused who were residing near the house of the 
accused aud deposed to having heard the noise of the 
accused belabouring his wife. These witnesses were 
living at a distance of 100/125 yards and the open 
space between their houses and that of the accused 
was planted with trees and there was also a brook. 
The evidence was discarded by Sessions judge. The 
F. I *R. of the incident was unusually delayed. The 
nature of injuries revealed in the post-mortem which 
was conducted after putrefaction had started, did 
not rule out the probability of death being caused as 
a result of fall from a height. Enmity between the 
accused and his wife wss alleged but was not suffi¬ 
ciently proved. 

Held, Per Anna Chandy J. — That accused could 
not be convicted. It began as a case of suspicious 
death and remained a> such when all was said and 
done. There were no eye-witnesses to the occur¬ 
rences and there was not a single telling circumstance 
to connect the accused with the crime. There was 
no motive much less an adequate one. The medical 
evidence was unconvincing. The identification by 
voice was too fragile a foundation and could not be 
relied. The conduct of the accused to carry the 
dead body of his wife from the courtyard !o the 
house, his attempt to call his immediate neighbours 
to his help and when that failed, taking his children 
to his sister's house and returning to the house to 
keep watch over the body were not in the least 
incompatible with his innocence. It was conduct 
more compatible with innocence than guilt. 

Per Govinda Menon J —Circumstantial evidence in 
order to furnish a basis for conviction in a criminal 
case required a high degree of probability and ought 
to be consistent and consistent only with the guilt 
of the accused. If any rational explanation was 
possible then there was an element of doubt of 
which the accused must be given the benefit. 

Though there was some evidence of strained rela¬ 
tionship between the accused and his wife the 
motive by itself was not sufficient to advance the 
prosecution case. The conduct of the accused was 
far from establishing his innocence was indicative 
of his guilt but the rule of circumstantial evidence 
had inevitably to satisfy the inexorable test that the 
evidence ought to be wholly inconsistent with the 
innocence of the accused and unmistakably point to 
the guilt of the accused. The circumstantial evi¬ 
dence afforded in the case against the accused did 
not satisfy the test laid down for cases of circum¬ 
stantial evidence and the accused had therefore to 
be given the benefit of doubt and ought to be ac¬ 
quitted, 19G3 Ker L T 292 : 1963 Ker L j 369 ; 1964 
Mad L J (Cri> 347 : 1964 (1) Cri L J 493 (499 to 501) 
(Pt A) (Prs 16 to 18, 23, 29, 30) (Ker) (DB). 

-S. 300 — Circumstantial evidence — Plausible 

explanation for circumstance appearing against 
accused—No motive — Held accused entitled to 
benefit of doubt. 

In cases depending on circumstantial evidence» 
motive one way or lhe ; other is highly relevant. In 
ca«es depending on circumstantial evidence, no one 
case can be exactly parallel to another. 

The only and a very strong link of circumstantial 
evidence against the accused was that the weapon, 


which was most likely used in the murder of the 
deceased (the father of the accused) was found out 
from the possession of the accused. There was no 
evidence on the prosecution side whatsoever that the 
said weapon belonged to the accused. There was no 
motive for the murder, on the contrary it was estab. 
lished that the accused and the deceased were on 
very good terms. The explanation given by the 
accused for the discovery of the weapon, was a 
plausible one. 

Held, that the explanation offered by the accused 
regarding the possession of the axe, which was the 
most likely weapon of the murder, was a plausible 
one and even if it was not so that link alone and with 
no other incriminating circumstance could not be 
definitely taken to be a conclusive link to establish 
the case against him. A I R 1943 Mad 408, Disting. 
(1960) 26 Cut LT 491. 

-Ss. 300, 84 — Plea of unsoundness of mind — 

Burden of proof — Nature of proof required Stated- 
Evidence Act (1872), S. 105. See Penal Code (I860), 
S. 84. 1961 (2) Cri L J 357 : A I R 1961 Pat 355 
(DB). 


-Ss. 300, 302, 324 — Applicability. 

Held, that though the injuries were individually 
fatal, it was impossible to ascribe any particular 
injury to one or the other of the accused and hence 
neither the conviction of one nor of the other under 
S. 302 could be sustained. (Conviction was altered to 
one under S. 324). 1954 Cr L J 752 : 56 Puoj L R 
43 : ILR (1954) Punj 813 : AIR 1954 Punj 126 (128) 
(Pt D) (Pr 22) (DB). 

-Ss. 300, 299 — Murder — Evidence and proof— 

Discovery of blood stained weapon through accused 
—Possibility of weapon having kept at the spot by 
other person—Benefit of doubt. 

It was alleged that A and B had conspired to murder 
the deceased C and for that purpose got a pharsa 
fixed to a stick at the shop of S. The only evidence 
vs as the recovery of blood-stained pharsa from the 
house of A at his instance. The evidence of S was 
that B got the blade of Pharsa fixed to the handle 
at his shop one week before the occurrence. The 
evidence of motive was both against A and B; 

Held, that the possibility that B might have com¬ 
mitted the murder and put the pharsa at the spot 
where it was found could not be ruled out and the 
recovery of pharsa by itself could not therefore prove 
the case of murder against A and as such he was 
entitled to the benefit of doubt. 1960 Raj L VV 314. 

-S. 300-Evidence and proof — Death caused by 

gun shots — Evidence of ballistic expert and wife or 
deceased creating strong suspicion against two 
accused who were proved to be on inimical terms 
with deceased — Evidence however not sufficient to 
prove beyond reasonable doubt that accused persons 
fired shots at deceased person causing his death 
— Benefit of doubt allowed to accused. I960 raj 
L W 32. 


25. Circumstantial evidence. 

See also (1) Criminal P. C. (1898), S. 307. 

(2) Evidence Act (1872), S. 3. 

I-S. 300 - Evidence - Circumstantial evidence- 

)iscovcry of dead body and silver buttons stained 
/ith human blood at instance of accused — > aliie °r 
-Evidence Act (1S72), Ss. 3 ‘proved’, 114 Illus. (a). 
The mere fact that the dead body was pointed out 
iv the prisoner or was discovered as a result o\ a 
tatement made by him would not necessarily leadit 
he conclusion of the offence of murder. But tne 
iscovery of the silver buttons belonging to tne 
ecea^ed with human bloodstains at the instance or 
he prisoner is a circumstance which may raiseit a 
•resumption of the participation of the prisoner 



the murder. A I R 1050 S C 409. Bef. Kanbi Kar^an 
Jadav v. Th? State of Gujarat. 1062 SC D 6 IS : (19.>2) 
l Ker L K 511 (bC>t(19G3i 2 S C J 364 i (i960 Mad 
L J (Cr:) ’465 : (1962) Suop 2 SCR 726 : 196G Cn 
L J 605 : AIK 196G S C 821 (823) (Pt B) (Pr 9}. 

0 -S. 300 — Incriminating statement made by ac¬ 

cused to police officer—Stitemenc not lea jing to dis¬ 
covery of fact —It is not admissible in evidence — F act 
when can be treated as discovered—Held that if state¬ 
ment of 'accused was excluded from evidence, the 
circumstantial evidence was not complete to lead to 
conviction of accused for murder. See Evidence Act 
(1872), S. 25. 1963 (2) Cri L J 182 : A I R 1963 S C 
1113. 

• —S. 300—Circumstantial evidence —Appreciation 
of — Charge against husband of murdering his first 
wife and her sou ov gun-shots — Ill-feeling between 
accused and his family and first wits after second 
marriage—Accused present in his village house with 
first wife and son on day of occurrence — Gun-shots 
heard from house:—-Accused leaving village same 
night in his jeep and reaching Lucknow next day 
where he had second wife—First wife and son dis¬ 
appearing and not seen alive thereafter — Absence of 
any enquiry by accused or other members of his 
family as to whereabouts of wife and son—Blood- 
stained earth recovered from house in village -Accus¬ 
ed absconding after matter was reported to police— 
Blood-stained clothes belonging to accused recovered 
from laundry in Lucknow—Police unable to trace out 
jeep — Circumstances held insufficient to draw sole 
conclusion that husband committed murders, 1963(1) 
Cri L J 70 : AIR 1963 S C 74. 

® —S. 300 — Circumstantial evidence— Proof — 
Murder by shooting—Evidence of fire-arms expert— 
(Evidence Act (1872), Ss. 3 and 45)— Criminal P. C. 
(189S) S. 367. 

Held, on facts that the fire-arms expert made the 
necessary tests and was careful in what he did. There 
was no good reason for distrusting his opinion. There 
could therefore, be no room for thinking, in the cir¬ 
cumstances established in this case that any one else 
other than the accused might have shot the deceased. 
He was, therefore, rightly convicted for the offence 
^iH^er-Kalua v. The State of U. P. 1937 SCR 

3, 31)7), 

It is a fundamental principle of criminal lurisprud- 

ence that circumstantial evidence should point 

inevitably to the conclusion that it was the accused 

and the accused only who were the perpetrators of 

uiil” 0 and such evidence should be incompatible 
with the innocence of the accused. 

Where the accused enticed away the deceased on 
the evening of the day of murder and the deceased 
was'.found hanging in the backyard of his house 
these circumstances by themselves are not enough 
without anything more to connect the accused with 
the crime Eradu v- State of Hyderabad. 1956 Cri 
M 559, AIR 1956 S C 316 (31S) (Pr 10). 

• —-S. 3C0 - Evidence — Circumstantial evidence. 

Where there is no eye-witness to the murder and 
the case against the accused depends entirely on 

ed C t U o m rn ntia l e . V v idenCB * * h ? standard of Proof requtr- 

lhe ? c T ed on such ®vflenw « that 
thecircumstances relied upon must be fully establi- 

shed and the chain of evidence furnished by these 

leaun 1 ? 51811065 sho . uld be so * ar complete as not to 

ent with Jh a . S0 | na ° ® gr0Und £ fo L r a conclusion consis- 

SC 843, Relon ,nOCenCe ° ,he a,:cused - AIR 1952 
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It is true that in a case of circumstantial evidence 


11 IIUC uiav -: , . 

not only should the various links in the chain pt evi¬ 
dence be clearly established, but the completed chain 
must be such as to rule out a reasonable likelihood of 
the innocence of the accused. But in a case where 
the various links have been satisfactorily m ide out 
an i the circumstanses point to the accused as the 
probable assailant, with reasonaole definiteness and 
in proximity to the deceased as regards time and 
siluatiOD, and he offers no explanation, which if 
accepted though not proved, would afford a reason¬ 
able basis for a conclusion on the entire case consis¬ 
tent with his innocence, such absence of explanation 
or false explanation would itself be an additional 
link which completes the chain. Deonandan Mishra 
v. State of Bihar, 1955SCJ41: 59 Pun LR 171: 
1956 B L J R 77 : 1656 Mad W N 3S5 : 1956 Pat L R 
(SO 21 I 1956 All L J 97 : 1956 All W R (hupp) 17 : 
(1956) 1 M L J (SC) 31: 1956 An W R (SC) 31 : 
1955 Cri L J 1647 : (1955) 2 S C R 570 : AIR 1955 
S CSU1 (806) (Pr 9). 

©-9. 300 — Evidence. 

The accused was tried for the murder of the 
deceised. The only evidence against him was as 
follows. Some 5 or H days before the murder the 
accused and the deceised had both attended the 
Court in connection with some litigation The accused 
knew that the deceased had attended the Court and 
that he had seen him there but when questioned 
about it he told a lie. 

Thirteen days after the murder he knew that the 
deceased had been murdered. He also knew where 
the murder had been committed and where the body 
and certain articles belonging to the deceased were 
hidden. There was also ill-will between them, but an 
ill will, that other members of the accused’s family 
might be expected to share. He had full opportunity 
to commit the crime but the same kind of opportunity 
that the other members of his family also had. His 
brother was also challaned for murder but as he 
absconded he could not be tried. 

Held, that the mere knowledge thirteen days later, 
coupled with a motive which three others shared and 
a lie about the deceased's movements told four or 
live days alter the murder were not enough to warrant 

a conclusion of murder by the accused, as the same 
circumstances could be said to point with equal suspi. 
cion at other members of the accused's family. 
WaGhander y SUte IL R ( 1955) Hyd S07, 1936 SC A 
12 i 19 06 All W R (Supp) 14 : 1956 All L 1 76 • 1956 
M«JW N 190 i 58 Pun L R 163 : 1956B L J R 93 : 
19o6 Pat L R (SC) 17 : 1956 S C J 34 r (1956) 1 M 

W 1 Q« r 5 • 1 1 ? 5 , 5 P, 2 - S C R 524 2 1956 An W R (SC) 

(Pi 17) (DB). L J 16441 AIR 1955 S C 792 (794 > lPt B > 

•-Ss. 300. 302, 37S, 379 - Circumstantial evi- 

dence. 

The circumstances fully established against the 
accused were that on the date of the occurrence 
about an hour before sunset she was seen by two 
ladies proceeding with the deceased in the direction 
of the scene of the occurrence; that the accused came 
home without the deceased iu her company in the 

hr D, | D ^K° f i t il e j Sarae L day in hu rried steps and with 
her ijothes lifted up; the cloth was, on examination 

!Z a ti° , b - e sta T d * ilh human blood andTa? the 
n«« n NaU IS .°*if he deceaied which were seen on her 

tKt “•ftSS'S 1 guilSrthe'accus® 
properly convicted under Ss. 302, 379 of''the^PenS 
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S2J?5o N . is . a Stree v - Stale of 0fissa - 20 Cut L T 247 : 
19 o 4 Cri L J 743 : AIR 1954 S C 279 (280) (Pr 5). 

® S. $00 — Circumstantial evidence. 

Both (he accused and the deceased were seen toge¬ 
ther at about 2 P.M. on (he 25th July, 1951, by the 
prosecution witnesses. Immediately after the alleged 
m } , L accus ed went to one Bishandas Tularam 

with the gold half mohur and the silver churas and 
ollcrfd to sell them to Bishandas Tularam, who did 
not purchase the half gold mohur but accepted the 
pledge of the silver churas. The accused went the 
next morning to Bhagwandas the goldsmith and sold 
to him the half gold mohur which was melted by Bhag¬ 
wandas into a gold bar. The accused himself took the 
police to Bishandas Tularam and to Bhagwandas the 
goldsmith from whom the silver churas and the gold 
bar were recovered along with the relative documents 
showing the pledge and the sale by the accused to 
these respective parties. These silver churas were 
identified by the prosecution witnesses as those which 
were habitually worn by the deceased. 

Held, that as the ornaments were established to be 
the ornaments worn by the deceased and the accused 
was not in a position to give any satisfactory explana¬ 
tion as to how he came to be in possession of the 
same on the very same day on which the alleged 
murder was committed the circumstantial evidence 
v/as sufficient to hold the accused responsible for the 
murder of the deceased. Sunderlal v. State of M. P., 
1954 Cri L J 357 : AIR 1954 S C 28 (30) (Pr 6). 

*—S. 300 — Murder — Absconding of accused — 
Effect of, stated. See Evidence Act (1872), S. 5. 1963 
All L J 977. 

Ss. 300 and 392 — Murder and robbery — Cir¬ 
cumstantial evidence — On evidence accused held 
guilty uuder Ss. 302 and 392. 

Held on facts that circumstances 5 and 0 had also 
been satisfactorily established and the result was a 
completed chain of circumstanses which unmistake, 
ably and inexorably fastened the guilt to the accused. 
Hence the accused should be convicted under Ss. 502 
and 392, Penal Code and sentenced to life imprison¬ 
ment. 

(As the accused was over sixteen years by the time 
the judgment was pronounced, the High Court re¬ 
commended under S. 10-A, Andhra Pradesh Borstal 
Schools Act, read with R 172-A of the Criminal 
Rules of Practice to the State Government that the 
accused might be detained in a Borstal School lor a 
period of 5 years) 1965 (2) Cri L J 63 i AIR 1965 
Andh Pra 251 (260) (Pr 40) (DB). 

-Ss. 300, 302 - Evidence Act (1872), Ss. 3 and 5 

— Criminal P. C. (1698), S. 367 — Conviction on 
circumstantial evidence — Consideration of evi¬ 
dence. See Evidence Act (1872), S. 3. ILR (1962) 
Andh Pra 1230. 

-S 300—Murder charge-Circumstantial evidence 

— Nature cf evidence required stated. See Evidence 
Act (1872), S. 3. 1953 Andh L T 633. 

-S. 300 — Recovery of blood-stained knife — Evi¬ 
dential value. 

Ordinarily, in a case of circumstantial evidence 
where there has been a discovery as a result of con¬ 
fession made under S 27, Evidence Act, one exoects 
to find the discovery of something which can be 
associated with the deceased and not with the accus¬ 
ed. Hence, in a case of murder the mere fact that a 
weapon, which could have been used for the commis¬ 
sion of the crime, was discovered with blood stains 
on it on information given by the accused would not 
by itself be sufficient to show that he was the mur¬ 
derer. AIR 1950 Mad 714, Rel. on. 


Held, that the prosecution evidence at the most 
created a strong suspicion which, however strong, 
could cot be a ground for conviction. 1958 Andh LT 

vjj. 

-S. 300 — Evidence — Circumstantial evidence^ 

Sufficiency. 

The accused and the deceased were living as hus¬ 
band and wife. The accused was charged with having 
committed murder of the deceased. He and the de¬ 
ceased were seen moving together on the day of the 
occurrence. He had reasons to suspect the faithful¬ 
ness of the deceased to him. And after the occurrence 
of murder he made himself scarce in the neighbour¬ 
hood until he surrendered to the police after five 
days of the occurrence ; 

Held, that these circumstances were insufficient to 
sustain a conviction of the accused for the offence of 
murder. 1955 Andh W R 863 : 1957 Cri L l 814 : 
AIR 1957 Andh Pra 213 (214) (Pt A) (Pr 3) (DB). 

—S. 300—Accused and deceased living together as 
husband and wife — They were seen together on the 
date of occurrence alter which the accused made 
himself scarce until he surrendered to the police after 
5 days—Held circumstantial evidence was not enough 
to convict the accused for murder. AIR 1955 N U C 
(Andhra) 6013 (DB). 

——S. 300 -Criminal P. C., S. 297 — Summing up the 
evidence to jury — Non.direction — Failure to place 
before jury two versions of evidence which were at 
variance, that if one version were believed, there 
would be no direct evidence but only circumstantial 
evidence agaiust accused and that for conviction 
circumstantial evidence should point to only one 
conclusion that of guilt — Charge held defective. 
See Criminal P. C (1898), S. 297. 1955 Cri L J 450 i 
AIR 1955 Assam 59 (DB). 

-S. 300 — Evidence — Circumstantial evidence— 

Conviction on. 

Circumstantial evidence “must be a combination of 
facts creating a network through which there is no 
escape for the accused because the facts taken as a 
whole do not admit of any inference but of his guilt. 
AIR I960 S C 500 Foil. 1962 (2) Cr L J 354 : AIR 
1962 Cal 504 (507) (Pt C) (Pr 20) (DB). 

-S. 300—Circumstantial evidence. 

In a trial on the charge of murder, the chain of 
circumstantial evidence against the accused was that 
the deceased child was last seen in his company. She 
was wearing some ornaments. She was missing for 
over 24 hours during which period the accused was 
also absent from his house. The body of the child 
and the ornaments she was wearing were discovered 
at the instance of the accused, the bady from the 
well and the ornaments from S, who deposed that 
the accused sold them to him on the very day of 
occurrence. The accused did not explain how he 
came by the ornaments and how he came to know 
that the body was in the well nor did he explain why 
was he absent from his house. The death of the child 
was from drowning. The well was more than a mile 
away from the residence of the child. The way to it 
passed through graveyards which excludes the 
possibility of the child going there and falling in it 
by inadvertence. There was no explanation on the 
record as to why the accused did not sleep in his 
own house in the night of occurrence: 

Meld, that taking into consideration all these 
fa:tors the only inference was that of the guilt of the 
accused. I L R (1954) Ilyd 256 : 1955 Cr L J 1262 : 
AIR 1955 Hyd 2oO (202) (Pt B) (Pr 10) (DB). 

-S. 300 — Circumstantial evidence—Accused last 

seen with deceased and disappearing after occurrence 
—Mot sufficient for conviction. 1959 Cri L J 839 i 
AIR 1959 J & K 66 (66) (Pr 3) (DB). 
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-S. 300— Circumstantial evidence against accused 

—Conduct of accused incompatible with innocence 
—Absence of explanation and false explanation re¬ 
garding facts proved — Offence can reasonably be 
held to be proved. 

Where the conduct of the accused charged with 
murder is entirely different from what it would have 
been had he not committed the offence and the 
accused has no explanation to offer with regard to 
some proved facts which go acainst him ana gives 
false explanations with regard to others these cir¬ 
cumstances, taken along with the other circum¬ 
stantial evidence against him advance the case against 
the accused very much beyond suspicion and reason¬ 
ably and ‘definitely point to the conclusion that he 
was responsible for the murder. AIR 1955 SC 801, 
Rel. op. I L R (1963) 2 Ker 26 :1963 (2) Cri L J 458 
<462, 463) (Pt D) (Pr 22):(Ker) (DB). 

--S. 300 — Attempt at suicide by accused, though 

strange coincidence does not amount to proof of 
offence of murder. 

The attempt to commit suicide by the accused 
charged with murder on the night of murder is. no 
doubt, a strange coincidence which would give room 
for strong suspicion but law does not permit of 
neither the strongest of coincidences nor the gravest 
of suspicious being substituted for proof. 1962 Ker 
L J 755 : (1962) 2 Ker L R 244 i 1962 Ker L T 476. 


later unchained, and soon after they heard the sound 
of strokes which killed the deceased, existence or 
blood stains said to be of human origin, on the shirt 
of the accused and the fact that the wife of deceased, 
who was one of the eye-witnesses had named the 
accused as the culprit from the very starh * 1 ' 
indicate that the view taken by the lower Court that 
the accused killed the deceased, was well rounded. 
1956 M B L J 288 : Madh BLR 1956 (Cri) 49. 

-S. 300—Evidence—Criminal Trial—Circumstan¬ 
tial—Murder trial —-Some conflict between evidence 
of eye-witnesses and medical evidence — Incident 
happening on dark night whereas witness stating it 
to be moonlit night and also stating that there was 
fire burning nearby — Conduct of accused suspicious 
—Report of incident promptly made — Accused held 
guilty of murder. See Evidence—Appreciation. 1956 
M B L J 85. 

-S.300 — Direct evidence and circumstantial evi¬ 
dence held amply made out a case against the 
accused. MBLJ 1955 H C R 2187 : Madh Bha L R 
1955 (Civil) 432. 

-S. 300 — Murder — Circumstantial evidence ~ 

Accused and his wife, the deceased, only inmates in 
house — No explanation of killing of wife—Accused 
himself reporting to police — Discovery of weapon 
and dead body on such information — Sufficient to 
conclude that accused had killed her. 


-S. 300 — Circumstantial evidence — Nature of 

proof required — Some links missing in prosecution 
evidence — Circumstances held not sufficient to 
warrant conviction—Evidence Act (1872), S. 3. 

In a case of circumstantial evidence not only 
should the various links in the chain of evidence be 
clearly established but the completed chain must be 
such as to rule out a reasonable likelihood of tho 
innocence of the accused. AIR 1955 S C 801, Fol¬ 
lowed. 1901 Ker LT 546. 

—S, 300 —Circumstantial evidence —Sufficiency 
4or conviction. 

The deceased was murdered between 2 and 4 P.M. 
At the time when the murder must have been com¬ 
mitted, the accused and the deceased were together 
at the place of the murder and they were alone there. 
The gate had been fastened from within by the 
accused and, soon after the murder, the accused 
came out with a false story that the deceased had 
gone out at about 3 P. M. 

Held, that the circumstances were sufficient to 
bring home guilt to the accused for they were 
consistent only with his guilt and were inconsistent 
with any reasonable hypothesis of innocence. 1959 
Ker L T 167 1 1959 Ker L J 227 * I L R (1959) Ker 

Ola, 

TT S - 300 ” Murder — Evidence — Circumstantial 
evidence—Adequacy of, for conviction.: 

Criminal trial—Evidence—Circumstantial evidence 
—Murder charge — Accused admitting presence of 
n , ear deceased immediately after he was 
sbot at—Explanation of accused not plausible one— 
Recovery of a gun from the accused immediately or 
short while after the incident-Deceased in his dying 
rnlnri? H p n wi i n ft ses , naming accused as the 

base conviction. 

see Criminal Trial. 1956 MBLI(HCB) 343 . 

rZ"f , . 3 .?°~ D ." ec . t and circumstantial evidence held 
proved the guilt of accused. 

°"- f acts that taking stock of the entire 

accused 0 ’and 0 ,K I S i 0nCe °J bad b,ood between the 
*““ ,ed ?“ d the deceased, statements of eye. wit! 

cUcTof the innid acc 4?°d. with an axe near the 
JhAt?v. d ? nt immediately on coming out after 
<helr doors, which were chained from outfide, were 


The very fact that at the time of occurrence the 
accused and the deceased, his wife, were the only 
inmates of the house who were in and the accused 
has given absolutely no explanation as to how his 
wife was killed, constitutes very strong circumstan¬ 
tial evidence against him and in the absence of any¬ 
thing pointing to the contrary, the only possible 
conclusion to draw is that it was accused who killed 
his wife. Further, the conduct of the accused in 
going to the police station shortly after the crime 
was committed and the recovery of the basula and 
also of the dead body in consequence of the informa¬ 
tion given by him are again strong pieces of evidence 
against him. 

The test of grave and sudden provocation is whe¬ 
ther a reasonable man belonging to the same class of 
the society as the accused placed in the situation in 
which the accused was placed would be so provoked 
as to lose his self-control. The provocation must be 
such as will upset not merely a hot tempered or 
hyper-sensitive person but one of ordinary sense and 
calmness : AIR 1962 S C 605, Rel. on. Thus where 
in a trial for murder, of his wife by the accused, the 
farst information report, given by the accused himself, 
stated only that the deceased wife had abused the 
accused, and the circumstances in which provocation 
was caused had not at all been brought on record ; 
the statement of the accused, under S. 342, Criminal 
F. C., was absolutely silent on the question of any 
provocation, much less of its being sudden and grave; 
there was no eye-witness to the occurrence and so it 
was futile to expect any evidence with regard to 
provocation which might have been caused to the 
accused at that time. 

k tl lj t, A t t e,e circumstances, it was not pos¬ 
sible to hold that the case Jell within the 6 rst excep- 
tion to S. 300. 1963 Jab L J 137 t 1982 M P I I 

] 596 ™ 5. J 

— Cir “ utd ®f ~ No explanation of possession 
T be i D , 0 } suffio!enl lo convict ac- 
108 Jnd 3 murder - Evidence Act (1872), Ss. 114, 

The inference of presumption of guilt, upon tha 
charge of murder can be safely drawn, where thn 
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accused is in unexplained possession of jewels or 
- es c e ter the crime, and wheie in 

addition, there is some evidence at least connecting 
the movements of the accused with those of the vic¬ 
tim, either before or after the crime, and in some 
manner or another, establishing a nexus between the 
accused and the offence. The mere unexplained 
possession or production of the jewels of the victim 
by the accused may not constitute a safe basis for a 
conviction upon a charge of murder, when that is 
the only bare circumstance proved in evidence. 

Section 106, Evidence Act, cannot apply to shift 
the onus of proof in a criminal prosecution, at any 
stage of the prosecution. It is only where the cir¬ 
cumstantial evidence fully establishes the guilt of the 
accused, and where, nevertheless some explanation 
by the accused compatible with his innocence could 
possibly be put forward by him relating to facts 
within his exclusive knowledge, that his failure to 
put forward any such explanation could be consi¬ 
dered by the Court as an additional circumstance 
against him. Clearly, an accused might fail to put 
forward a particular explanation such as theft or 
dishonest retention of the jewels of the victim, which 
may be true, owing to fear or ignorance. Where such 
a probability exists, the mere fact that he does not 
put forward the explanation, cannot justify the in¬ 
ference of guilt, when the chain of circumstantial 
evidence is otherwise incomplete. 1962 Mad W N 24 : 
1963 (2) Cri L J 651 i AIR 1963 Mad 476 (47S, 479) 
(Pt B) (Prs 13. 14) (DB). 

-S. 300 — Appreciation of evidence — Offence of 

murder proved by clear and credible testimony of 
eye-witness—Circumstantial evidence is not of great 
importance—See Criminal P. C. (1898), S. 367, 1960 
Cri L J 1100 i AIR 1960 Mad 362 (DB). 

-S. 300—Circumstantial evidence—Evidence Act 

(1S72), S. 3. 

The deceased and the accused were on inimical 
terms some time prior to the date on which the mur¬ 
der took place. The accused had threatened the de¬ 
ceased that he would cut him even as the deceased 
had cut and killed his goat. On the date of murder 
both the deceased and the accused were seen either 
in each other’s company or in close proximity to each 
other some hours before the murder took place. 
Sometime after the alleged murder, the accused was 
seen with a blood-stained chopper going in a diiec- 
tion opposite to the place of murder but coming Irom 
the place of murder ; and on information given by 
the accused, a blood-stained chopper was recovered 
from a bush about 2 furlongs to the east of the scene 
of murder : 

Held, that the offence of murder could not be held 
to have been brought home beyond reasonable doubt 
to the accused. (1950) 1 Mad L J 663 i 1950 Mad W 
N 333 : 1950 Mad W N (Cri.) 69 : AIR 1950 Mad 
714 (714, 715) (Pt A) (Prs 1, 3) (DB). 

-S. 300 — Evidence — Circumstantial evidence. 

In order to justify an inference of guilt, the cir¬ 
cumstances from which such an inference is sought 
to be drawn must be incompatible with the innocence 
of the accused and incapable of explanation, upon 
aD>* other reasonable hypothesis than that of his guilt. 
1955 Cri L J 139 : AIR 1955 Manipur 1 (9) (Pt F) 
(Prs 26, 27). 

-S. 300 — Murder — Evidence — Circumstantial 

evidence — Deceased and accused seen together on 
day of occurrence — Injuries on person of deceased 
caused by sharp cutting instrument like sickle — 
Sickle recovered on information supplied by accused 
—Clothes of accused found blood-stained at the time 
of arrest — Blood-stains not satisfactorily explained 
by accused — Ring which deceased was wearing 
produced by accused — Evidence held sufficient to 


prove that accused was guilty of murder. 1963 Mad 
L I (Cri.) 5 : 1962 (1) Cri L J 733 : 39 Mys L J S*93 . 
1LR (1961) Mys 586 : AIR 1962 Mys 124 (126) 
(Pt B)(Pr 19) (DB). ' 

-300. — Appreciation of evidence — Circum¬ 
stantial evidence — IiiCriminating facts must be in¬ 
compatible with innocence of accused and incapable 
of explanation on any hypothesis other than that of 
his guilt. 1955 Cri L J 1274 : AIR 1955 Mys 119 
(120) (Pr 7) (DB). 

-S. 300 — Evidence Act (1872), S. 8 — Accused 

charged with murder running away after suspicion 
falls on him and joining service elsewhere under 
another name — Conduct does not by itself, lead to 
inference of guilt. (1963) 5 Orissa J D 372 : 1964 
(1) Cri L J 6S0 : 31 Cut L T 17 : AIR 1964 Orissa 
144 (149) (Pt E) (Pr 22) (DB). 

-S. 300 — Evidence — Circumstantial evidence 

consistent with guilt of accused — Conviction held 
proper—Criminal Trial—Evidence. 29 Cut LT 531 x 
ILK (1963) Cut 567. 

-S. 300 — Circumstantial evidence—Sufficiency 

for conviction—Evidence Act (1872), S. 3—Criminal 
P. C. (1S98), S. 367. 

In dealing with circumstantial evidence, there is 
always the danger that conjecture or suspicion may 
take place of legal proof. In cases where the evi¬ 
dence is of a circumstantial nature, the circumstances 
from which the conclusion of guilt is to be drawn 
should in the first instance be fully established and 
all the facts so established should be consistent only 
with the hypothesis of the guilt of the accused. 
There must be a chain of evidence so far complete as 
not to leave any reasonable ground for a conclusion 
consistent with the innocence of the accused and it 
must be such as to show that within all human pro¬ 
bability the act must have been done by the accused:. 
AIK 1952 S C 343 and AIR 1960 S C 29, Foil. ILR 
(1959) Cut 659. 

-S. 300—Circumstantial evidence — Sufficiency. 

Where there is no eye-witness to the murder and 
the case against the accused depends entirely on 
circumstantial evidence, the standard of proof requir¬ 
ed to convict the accused on such evidence is that 
the circumstances relied upon must be fully esta¬ 
blished and chain of evidence furnished by these 
circumstances should be so far complete as not to 
leave aDy reasonable ground for a conclusion con¬ 
sistent with the innocence of the accused. Not only 
should the various links in the chain of evidence be 
clearly established, but the completed chain must 
be such as to rule out a reasonable likelihood of the 
innocence of the accused. But in the case where the 
various links have been satisfactorily made out and 
the circumstances point to the accused as the pro¬ 
bable assailant, with reasonable definiteness and in 
proximity to the deceased as regards time and situa¬ 
tion and he offers no explanation which, if accepted, 
though not proved would afford a reasonaole basis 
for a conclusion on the entire case consistent with 
his innocence, such absence of explanation or false 
explanation would itself be an additional link which 
completes the chain. AIR 1955 SC £01 and AIR* 
1958 S C 343 Foil. (1959; 1 O J D 265 i (1959) 2a 
Cut L I 216. 

—S. 300 — Evidence — Circumstantial evidence —• 
Must be consistent with guilt of accused —jCriminal 
P. Code (1698), S. 367). AIR 1955 N U C (Orissa) 
6082 (DB). 

-S. 300 — Evidence — Appreciation of — Circum¬ 
stantial evidence — Accused and deceased seen 
together for the last time — Explanation given Dy 
accused not checked by prosecution — Circumstance 
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cannot go against accused—[Criminal P. Code (1898), 
S. 307). AIR 1955 NUC (Orissa) 6082 (DB). 

— S. 300 — Murder trial — Seizure of blood-stained 
articles—Seizure made a week alter alleged murder — 
Blood-stains disintegrated and their origin not 
detectable —-No value can be attached to this evi¬ 
dence. AIR 1951 Orissa 53 (5G) (Ft A) (Pr 7) (DB). 

-S. 300 — Murder — Circumstantial evidence. 

Mere fact that person has been last seen with mur¬ 
derer is not by itself euough, unless it appears that 
the latter was in the company of the deceased at or 
about the time when and at the place where the 
murder appears to have been actually committed. AIR 
1951 Orissa 53 (59) (Pt I) (Pr 11) (DB). 

-Ss. 300 and 394, 34, 302 — Charge of robbery 

accompanied with murder — Murderous assault at 
night with dagger on first class passenger in running 
train — Circumstantial evidence — Appreciation of. 
See Penal Code (1660), S. 64. 1964 ( 1 ) Cri L J 473 
(Pat). 


Held, (i) that the circumstances proved !e 1 to the 
irresistible inference that the death of Swami had 
taken place and he was no longer alive. 

(ii) that it cannot be laid down as a matter of law 
that in no circumstances a charge under 6. 364, 
I.P.C. can be made out if the prosecution alleges that 
the deceased met death at the hands of the abductors 
or other persons. The circumstances proved clearly 
showed that the abductors of Swamiji had the inten¬ 
tion at the time of abduction to murder him or to put 
him in such state that he might be in danger o? being 
murdered. Since the accused was one of the persons 
who abducted the Swamiji he was liable under S. 364 
I. P. C. The prosecution evidence fell short of pro¬ 
ving that the accused caused the death of Swamiji or 
abetted his murder. It may have been caused by some 
one else also. Me. therefore, could not be convicted 
under S. 302 or 302/34 I. P. C. AIR 1945 Cal 42. AIR 
1947 Cal 35. AIR 1937 Cal 578, AIR 1953 Hvd 249. 
AIR 1940 Cal 561, Disting. 1958 Raj L W 5S4 : I L R 
(1958) 8 Raj 181. 


-S. 300 — Circumstantial evidence. 

Where the circumstances are not inconsistent with 
the innocence of the accused, the medical evidence 
supportsthe theory of death by misadventure; there 
is no positive motive for the alleged murder; the 
witnesses make inconsistent and untrue statements 
from stage to stage, and the only eye-witness, who is 
a child of tender years cannot be believed or trusted 
implicitly the accused cannot be convicted of-an 
offence of murder. 1953 B L 1 R 280 : 1953 Cri L I 

(Pt B) [pt J 2 f Pftt 217 : AIR 1953 Pat 246 (249) 

—S. 300-Circumstantial evidence—Sufficiency — 
(Evidence Act (1872), S.3). 

The fact of the recovery of dead bodies at the 

instance of the accused together with the possession 

of property belonging to the deceased immediately 

auer murder and giving rise to presumption under 

k u 00 ^ 0 ^ Evidence Act is sufficient to 

wT iotr a c CC ^ scd guilt y of m «der. 1958 Raj L W 

AIR io« 5 D . C i L J 1540 : 1 L R < 1959 > 7 944: 

AIR 1958 Ra; 338 (341) (Pt C) (Pr 6) (DB). 

—S, 300 and 364 - Murder - Pronf of death - 
Abduction with intent to murder — Proof of ioten- 
£ Wmaj evidence “ Charge under 

as. 302/84 and 864 — Failure to prove that accused 

Accused can be held guilty under 
tk ~~ lEv,dence Act (1872), S. 3). 

* T {L a SE sed corain 'Ned to Sessions under 

I- P- C. but was convicted 
oniy under S. 342 and was acquitted under S. 302/34 

wo oth.r W aI S that ‘H accused aloi >8 with 

Swamiil iwi CO k- S h u ad c ? me t0 , lhe bouse of deceased 
Mm« ’ ed k |S hands with a rope and took 

thel searchfif? m® 8 ,I towar u ds a i«ngle. Prior to this 

Sov e md h F 1ni«n- h r S , 0 .i. but no ft ing vaIuable was 

loot fromtha k g ha , 1 *J? ey cou,d not get sufficient 
ston « k m ^ ouse °1 Swamiji, they managed to 

circle (n?rvw ,hfi i r way - , In that bus there was one 
to shoot him° r ' ?“ e ° f *£' 6 dacoi t s did “ot hesitate 

P«seSers of M,“ d k. St,flightWa L y ki ' Ied hira - AH the 
Point o 8 f the J,? Tk S t . he F eaf,er ' jobbed a ‘ the 
search oartv a.® lhey l ? ok avvay Swaml i'- The 

bones a P nd l Art. d i d . 1SC ° c ve - red a skul1 and certa 'u 

finsoda. lt w^l 1 t0 5 i a .“ Jungle in the village 
abducHon the*sf™■ pr0ved 4 that s ‘j>ce the date of his 
who miohf k J** 5 n °t heard of by any person 

las nW ft ha 5 e > ard of him, had he been alive It 
there was tbe s f kul1 was tbat of Swami but 

feS? that V he sa,fa aad °tber 
the bones werefoiin/ ^°.P Uce " h “® the skull and 

“Iso blood-Xed. d 3nd ,h8 e “ rlh ° f th3t place was 


-S. 300 — Evidence — Conviction 

stantial evidence. 


on circu ra¬ 


in a case depending upon circumstantial evidence, 
all possibility of the innocence of the accused should 
be excluded. The mere possession of articles belong¬ 
ing to the murdered person, even supposing that they 
were bloodstained, would not be sufficient to prove 
a case of murder against the accused beyond all re¬ 
asonable doubt, particularly when it is not proved 
that the articles were in possession of the deceased 
or that they were not missing before the date of the 
offence. Case-law referred. 

Similarly the presence of the blood stains on the 
coat and turban of the accused after a period of seven 
days does not necessarily indicate that they must 
have been received in the murder. 4 Rai L W 640 : 

i L - £ Rai 655 : 1955 C " L J 835 : AIR 1955 

Faj 82 (84) (Pt B) (Prs 10,12) (DB). 

~ 3s. 300 and 322 — Evidence — Charges based on 
circumstantial evidence — Inference of guilt when 
canbe «*wnHErideo Ce Act (I 8 72 ), S. 3). AIR 1955 
in u C (ffaj) 478 (DB). 

-S. 300 — Circumstantial evidence. 

.k W i iere . the de t c ® ased , wore the jewellery, went in 
the direction of the well in the company of the ac. 
cused and his dead body was found in the well 

?kk e j ewellery and ‘here was the additional 
tact that the two accused were last seen in the com¬ 
pany of the deceased: 

Held, that the accused could be held guilty of 

AIR d 1943 R °| f any reasonable explanation. 

AIR 1943 Mad 69 Rel. on. 6 Sau 1 L R 473 : 1954 Cri 

(Pr 8 ) (DB). AIR 1954 S “ U 129 (13 °' 131) lPtG) 
oTl S nn 9 .~£ riC r sta ^ al evidence - Conviction 

JL-ilSntt iV? king certain constable with 

complainant to wadi belonging to accused — Cons- 
RuL/fo- c °“P |a ' oan j not heard of afterwards - 

conShl« ,Ded knifeand series belt bearing number of 
constable recovered from wadi — Traces of recent 

•Sr WJTUrar.' 

(E^dence 0 ActTl 87 2 ?t 9 Gir S, um stantial evidence - 
Co 305 (306) iPt A) (P r 4) (DB). 1 2 Trtv " 
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26. Proof of death. 

See also Penal Code (I860), S. 302-Absence of cor¬ 
pus delicti. 

300 and 302 — Conviction—Basis of—Cor¬ 
pus delicti not traceable — Proof of murder solely 
dependant on retracted confession — Improbability 
of manner of murder—Benefit of doubt — (Evidence 
Act (IS 72). Ss. 24, 3 and 5) — (Cr. P. Code (1898), 
Ss. 164 and 367.) V 

In law a conviction for an offence does not neces¬ 
sarily depend upon the corpus delicti being found. 
There may be reliable evidence, direct or circumstan¬ 
tial of the commission of the murder though the cor¬ 
pus delicti is not traceable. 

Normally speaking it would not be quite safe, as a 
matter of prudence if not of law, to base a conviction 
for murder on the confession of the alleged murderer, 
by itself and without more. 

Held, on facts that having given careful and anxi¬ 
ous thought to all the features of the case and to the 
findings of the Courts below, in that behalf, the con¬ 
fession in this case was not safe to be acted upon, at 
least in so far as the commission of murder was con¬ 
cerned; that the Court was not satisfied that the mur¬ 
der, if any, had been committed at the time and the 
place and in the manner indicated in the confession 
and hence the accused were entitled to benefit of 
doubt in respect of the offence of murder. Ram 
•Chandra v. State of Uttar Pradesh. 1957 Cri L J 559 i 
AIR 1957 S C 381 (387) (Pt A) (Pr 6). 

-S. 300 — Failure to recover body of deceased — 

•Effect — Conviction on circumstantial evidence — 
Validity—(Criminal P. C. (1898), S. 367)-Evidence 
Act (1872). Ss. 3, 5. 

To sustain a charge of murder, the failure on the 
part of the prosecution to recover the dead body will 
not indicate that there was no murder if the other 
evidence is convincing enough to establish the crime 
of murder. On a criminal charge the fact that the 
murdered man was killed like auy other fact, can be 
proved by circumstantial evidence, being evidence 
which leads only to that one conclusion of fact, al¬ 
though no body is found. 

Held, on facts that the incriminating circumstances 
appearing against the accused were fully established 
and that those circumstances were consistent only 
with the hypothesis of the guilt of the accused and 
that they did not leave any reasonable ground for 
concluding that they may also be consistent with the 
innocence of the accused. The conviction of the ac¬ 
cused under S. 302 read with S. 34 was therefore 
upheld. 1958 Cri LJ 842 : AIR 1958 All 514(520, 
521) (Pt E) (Prs 31 to 34) (DB). 

—S. 300 — Proof — Non-recovery of dead body — 
Effect does not render conviction of accused impos¬ 
sible — Corpus delicti —- Meaning is that offence has 
been committed and not that dead body has been re¬ 
covered — Death can be proved by circumstantial 
evidence as any other fact can be. AIR 1955 NUC 
(All) 4425 (DB). 

-S. 300—Conviction on circumstantial evidence— 

Absence of corpus delicti—Legality — Evidence Act 
(1872), S. 3—Circumstantial evidence. 

Even though the dead body is not traced and the 
cause of death is not known, murder can be proved 
by circumstantial evidence. Whether there is suffi¬ 
cient proof to arrive at such a finding would depend 
on the facts of each case. A conviction for the of¬ 
fence does not depend upon the corpus delicti being 
found. There may be reliable evidence, direct or cir¬ 
cumstantial, of the commission of the murder though 
•the corpus delicti are not traceable. Failure on the 
part of the prosecution to recover the dead body will 
not indicate that there was no murder if the other 
evidence is convincing enough to establish the crime 


of murder. AIR I960 S C 500; 1955-1 O B 388* 195? 
N Z L R 111; 1911 Cr App R 225, Rel. on. ' 

Where only the skulls of the two small children 
were found but the other circumstances clearly indi¬ 
cated that they belonged to the deceased children 
murdered by accused, the accused was convicted on 
the basis of such evidence. 1963 Ker L J 228 s 1964 
Mad L J (Cri) 102 : 1963 Ker L T 229. 


-S. 300 — Proof of death — Absence of corpus 

delicti. 

It is not obligatory for proving the death of an in. 
dividual that his dead body should be recovered. 
(1950) l Mad L J 428 : 63 Mad L W 315 : 1950 Mad 
W N 260 : 1950 All W R (Supp) 70« 51 Cri LJ 
1068 : 1950 Mad W N (Cri) 64 : AIR 1950 Mad 452 
(452) (Pr 5) (DB). 


-S. 300 — Proof—Evidence of death—Either dead 

body should be available or somebody's statement 
who knew deceased that he had seen deceased dead 
or had seen the dead body — In absence of this from 
the fact that certain person has not been seen for cer¬ 
tain period, it cannot be said that he is dead. AIR 
1955 NUC (Raj) 1637 (DB). 


27. Dying declaration. 
See also Evidence Act (1872), S. 32. 


-S. 300 — Evidence Act (1872), S. 32 — Dying de¬ 
claration — Containing complete statement and 
making clear accusation against accused — Declarant 
suddenly dying and his thumb impression taken after 
his death — Admissibility and probative value of — 
Corroboration — Necessity. See Evidence Act (1872), 
S. 32. 1962 (2) Cri L J 404 : AIR 1962 SC 1252. 

•-S. 300—Accused pouring oil on clothes of wife 

and setting fire — Wife dying of bums — Conviction 
under S. 302, Penal Code, based solely on her dying 
declaration—Held correct. (Majority view). AIR 1958 
S C 22, Rel. on. Tarachaod Damu Sutar v. State of 
Maharashtra. 1963 Mad L J (Cri) 307 : 1962 All WR 
(HC) 135: 1962 All Cri R 103 i (1962) 2 S C R 775: 
1962 (1) Cri L J 196 : 64 Bom L R 74 : AIR 1962 S C 
130 (132, 133,134) (Pt B) (Prs 8,12, 21). 

-S. 300 — Evidence Act (1872), S. 32 (1) - Dying 

declaration — Proof of — Actual words need not be 
proved— {Criminal P. C. (1898). S. 512). See Evidence 
Act (1872), S. 32 (1). 1957 Cri L J 337 : AIR 1957 All 
177 (DB). 

-S. 300 - Evidence Act (1872), S. 32 (1) - Dying 

declaration — Proof of — Needs corroboration. See 
Evidence Act (1872), S. 32 (1). 1957 Cri L J 337: AIR 
1957 All 177 (DB). 

-S. 300 - Evidence Act S. 32 (1) - Dying de¬ 
claration — Probative value of — Tests to be applied 
— Duty of Court indicated. See Evidence Act (Ip;2), 
S. 32 (1). 1963 (l) Cri L J 469 i AIR 1963 Pun) 170 
(DB). 

28. Evidence of poisoning. 


I-S. 300 — Murder by poisoning — Facts to be 

stablished — Possession of poison — Evidence of. 

In the case of a murder by administering 
he prosecution has, along with the motive, also to 
stablish that the deceased died of a particular poison 
aid to have been administered, that the accused was 
a possession of that poison and that he had tn 
pportunity to administer the same to the deceases* 
Criminal App No. 98 of 1958, (S C), Rel. on. Where 
he evidence in the case shows that the accused gave 
he deceased three ‘peras’ and within half an hour, 
ie became ill and died within two hours, that 
ood which the deceased had taken did not contain 
ny poison, that the deceased did not take any other 
ood apart from the peras and lastly it was cle 
rom the result of the chemical examination that n 
lad died of arsenic poisoniDg. 
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ed in the peras given Ram Bharosey v. State of U. P. 1954 Cri L J t 
vitably foflowea that AIR 1954 S C 704 (700) (Pt C) (Pr 6). 

>f arsenic before he -300 — Evidence Act, S. 114 — Inference — 

d. Mohan v. State of Circumstances showing that theft and murder were 
2 Ker L R 14 : AIR committed at same time —Person in possession or 

stolen property —- Inference that he was murderer 
*n of proof. cannot be drawn. See Evidence Act [loi 2), b. 114* 

L . * ^ 1952 Cri L J 1585 : AIR 1952 All 776 (DB). 


Held, that arsenic was contained in the peras given 
by the accused and it also inevitably followed that 
the accused was in possession of arsenic before he 
cave the paras to the deceased. Mohan v. State ot 
U P 1960 Cri L J 1011 1 (1960) 2 Ker L R 14 : AIR 
I960 SC 659 (660) (Prs8, 9). 

_S, 300 — Poisoning — Burden of proof. 

It is of the utmost importance in a case of arsenic 
poisoning that the prosecution should prove that a 
lethal dose of arsenic, that is, two grains or upwards, 
had been administered. In India, arsenic is used as a 
medicine in all manner of diseases. It is therefore 
impossible to take the mere evidence that arsenic was 
detected as sufficient to prove conclusively that death 
was from arsenic poisoning. Before a Court can find 
any individual guilty of murder by the administra¬ 
tion of arsenic complete analysis should be made. 
AIR 1933 All 837, Re), on. 1958 Cri L J 1 s AIR 1958 
All 1(4) (Pt B) (Pr 10) (DB). 

-Sj. 300,302 and 328— Charge of murder by poison 

— Giving of lethal dose not proved—Accused should 
be given benefit of doubt (Accused convicted under 
S. 328). 1957 Cri L J 930 : AIR 1957 Andh-Pra 450 
(462) (Pt D) (Prs 23, 24) (DB). 

-S. 300 — Death due to administration of lethal 

dose of dhatura—Question as to knowledge of accus¬ 
ed that particular dose was so poisonous — Evidence 
of previous similar incident is admissible. See Evidence 
Act (1872), S. 14. 1963 (1) Cri L J 296 : AIR 1963 
Madh'Pra 102 (DB). 


—S. 300-Criminal P. C. (1898), S. 307 — Apprecia¬ 
tion of evidence—Murder by poisoning — Facts to be 
established by prosecution — Facts are not invariable 
criteria of proof by direct evidence. See Criminal P. C. 
(1898), S. 307. 1905 (1) Cri L J 321 * AIR 1965 Orissa 
38 (DB). 


—S. 300 — Circumstantial evidence — Nature of— 
Murder by poisoning. 

The quantum of circumstantial evidence must be 
such as to lead to the inference that the guilt of the 
3 L CaS L ls . es * a klkbed beyond reasonable doubt and 
that the circumstances are wholly incompatible with 
tne innocence of the accused. 

Where, therefore, there is (1) unimpeachable evi¬ 
dence that the viscera and the chatni contained 
oleander poison, (2) the unchallenged testimony of 


_ , | *1 Util IUV UUU1UKO KJU 

nemical tests and the medical opinion of the state¬ 
ments made by deceased at three ditferent stages that 
0 chatni, served to him by the accused, tested 


I* 1 ® chain of circumstantial evidence was 
j“r t0 k and was missing to come to a con- 

dfprln? . yon . d reas <>nable doubt that the deceased 

SJlcQ ot DOlSOmnff flricfnr* f 


r™ Q 8 arising out of the service of the 
? riie accused. 1965 (1) Cri L I 321: AIR 


IQflff r\ / " . -VVUJ6U. v JL, Li I O&L 

1905 Orissa 38 (41, 44) (Pt B) (Pr, 4, 14) (DB). 


29. Evidence as to possession of property, 

J>ee also Evidence Act (1872), S. 114. 

pertvM«!!!!i~f videnc , e — Possession of stolen pro- 
&e thM , £ D J[ to mur dered person — Inference that 
See » m .VL derer w ^ en Justifiable stated. 

NU C^cTsSOT^'b 8 ,! 21 ’ S - 1H IUUS - (a) - AIR 1955 


*kina S nl'fl5 a 0 ?, a ? d , ~ Applicability — Murder 
. 0 a * — Early next morning accused 


dbapnearintf f D 8 KT Ear y mornin 8 accused 
ed Drndim; 0g * ro “.^ is house — After his arrest accus- 
of ^eceaspdf ® rtl ? 1 . es , whic h were removed from body 
after cWn h, s house-- Inquests made shortly 

not mte/nSf not , lat * in day “ Accused held was 
ely receiver of stolen property but murderer. 


-S. 300 — Conviction — Evidence—Accused found 

in possession of property proved to have been in 
possession of deceased at time of murder—Absence of 
any other evidence — Conviction for murder is not 
justified on this circumstance alone. See Evidence Act 
(1872), S. 114 (a). AIR 1958 Andh-Pra 273 (DB). 

-S. 300 - Evidence Act (1872), S. 114 — Presump¬ 
tion for graver offence can be drawn in proper cases 

— Ornaments od person of deceased recovered from 
accused, shortly after murder — Murder and theft 
held appeared to be part of same transaction — Pre¬ 
sumption of graver offence under Ss. 302 and 380 
could be drawn against the accused. See Evidence 
Act (18721. S. 114.1958 Cri L J 596 1 AIR 1958 Andh- 
Pra 255 (DB). 

-Ss. 300 and 201 — Applicability — Recovery of 

head and clothes of deceased at instance of accused 

— Accused cannot be convicted under S. 302 — 
Accused is guilty of offence under S. 201. See Penal 
Code (I860), S. 201.1954 Cri L J 1124 : AIR 1954 J 
& K 42. 


-Ss. 300 and 390— Robbery and murder as part 

of the same transaction — Recent and unexplained 
possession of stolen property — Presumption to be 
drawn — Section 302 — Murder by a child below 10 
years — Nature of sentence to be awarded—Children 
Act (Travancore, 1120), Ss. 26 and 33. 

In cases, where robbery and murder are connected 
as to form part of the same transaction, the recent 
and unexplained possession of the stolen property is 
not only presumptive evidence against the accused 
on the charge of robbery but also on the charge of 
murder. 


The offence committed by the accused (who was 
ilow the age of 10 in the instant case) in this case is 





below the age of 10 in the instant case) in this case is 
of a very serious nature and mere detention in a 
Certified School under S. 20 of the Children Act will 
be no adequate punishment for the offence. The more 
propriate section for dealing wit 
-.jder the Children Act Is S. 33. (1965 
454 « 1965 Ker L T 279. 

“—Ss. 309, 392 — Evidence — Unexplained posses¬ 
sion of stolen articles toon after the crime — Infer¬ 
ence — Evidence Act (1872), S. 114. 

In cases where robbery and murder are so connect¬ 
ed as to form parts of the same transaction the un¬ 
explained possession of the stolen property soon after 
the event will not only he presumptive evidence 
against the accused on the charge of robberv but also 
on the Charge of Murder. AIR 1953 Trav-Co 402; 
AIR 1954 S C 28; AIR 1950 S C 490, Rel. on. 1900 
Ker L J 896 : (1900) 2 Ker L R 222 t 1960 Ker L T 


-— s * 3 ?°~ Evidence—Statement as regards posses- 
Inference of murder cannot be drawn. See 

iR«i 8 , D £ e m Ct (1872)> S> 27 ‘ AIR 1955 N U C (Madh-B) 
OOol (Do). 


-S. 300 - Evidence - Murder - Articles recover¬ 
ed from possession of accused-Nature and extent of 
presumption. See Evidence Act (1872), S. 114 AIR 
1955 N U C (Madh-B) 1550 (DB). 


—S. 300-Evidence Act S. 114, Ulus. ( a )—Applica¬ 
bility to Cdses other than theft discussed. See Evi- 

Bha^O^tDB)^’ S ‘ 1M * Illus * (a) ‘ AIR 1950 Madh_ 
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r®. cnt * 590—Stolen property of deceased 

P° ss * ss, °n of accused - Xo common inten- 

(1872), S m il4 “ Urder ~ Inference “ Evidence Act 

Merelv on the recovery of stolen property of the 
deceased, found in possession of the accused soon 
artei murder and in the absence of any evidence that 
the common intention of both the accused was to 
commit murder in furtherance of common intention 
to commit robbery, the Court is not justiBed in 
drawing the inference that the accused are guilty of 
murder. The possession by the accused of all the 
property which was the result of robbery, justify an 
inference that they took part in the robbery. Fakir- 

Ihe Sta,e ' 51 Cri L 1 1345 : AIR 
19o0 Modh-B tG (79) (Ft D) (Fr 18) (FB). 

30,1 Accused refusing to give explanation 
about possession of property stolen from deceased — 
—Inference as to commission of murder — Evidence 
Act (1S<2), S. 114. 

Merely because the accused refused to give ex¬ 
planation about the possession of property stolen 
trom a murdered person or gives unsatisfactory ex¬ 
planation, no inference can be drawn that the ac¬ 
cused committed murder iu the act of theft or rob¬ 
bery. The accused is not bound to give explanation. 
A reasonable explanation of the evidecce should not 
be rejected because it is not offered by the accused. 

p 1 ft-LJ 1265 : Al* 1950 Madh-B 7G (80) (Pi E) 
(Pr 22) (FB). 


Ss. 300 and 411 — Applicability — Unexplained 
possession of stolen property in case of murder — 
Absence of other evidence—Offence. 

It is now well established that where unexplained 
possession of stolen property is the only circumstance 
the presumption for a graver offence cannot be drawn 
unless there are other circumstances justifying the 
drawing of presumption for a graver offence. Where 
the prosecution iu a case of murder had not esta¬ 
blished any further circumstance other than the 
unexplained possession of stolen property the pre¬ 
sumption for the lesser offence under S. 411,1. P. C. 
was drawn and not S. 302. 1957 MPLJ (Notes) 
164. 


(1898), S. 1451 1935 Cri L J 597 : A I R 1955 p at 
161 (165) (Pt B) (Pr 7) (DB). 


-S. 300—Offence of murder — Presumption from 

circumstances. See Evidence Act (1872), S 114 
Ill. (a). AIR 1954 Punj 201 (DB). ' ’ 


-Ss. 300, 411 — Charge of murder and receiving 

stolen property—Forming part of same transaction- 
Accused in unexplained possession of stolen property 
— Presumption of murder, therefrom—Propriety of. 

Ft is well settled that in cases where murder and 
robbery or a like offence form part of one transac¬ 
tion, recent and unexplained possession of stolen 
property, while it would be presumptive evidence 
on a charge of theft or robbery or receiving stolen 
properly, would similarly be evidence on a charge 
of murder. There is, therefore no doubt that where 
murder and robbery (or theft or receipt of stolen 
property) are proved to have been integral parts of a 
certain transaction, the presumption that can be 
drawn from the possession of the property may, 
consistent with all the facts proved in the case, bo 
not only that the person to whom such possession 
was traced committed the theft or received the stolen 
property but also that he committed the murder 
which forms part of the same transaction as theft or 
robbery. AIR 1954 SCI: AIR 1954 S C 28, Foil. 

1965 Raj LW 418 :1 L R (1965) 15 Raj 989 : A I R 

1966 Raj 74 (82, 83) (Pt C) (Prs 26, 27) (DB). 

-Ss. 300 and 302—Proof of death—Non-discovery 

of body of deceased is not fatal to the proof of tbe 
offence, when there is clear proof that the person 
alleged to have been murdered was in fact dead. 
1952 Raj L W 376: 1953 Cri LJ 10381 1LR (1952)2 
Raj 669 : A I R 1953 Raj 131 (133) (Pt D) (Pr 7) 
(DB). 

-Ss. 300, 397 - Evidence Act (1872), S. 114 - 

Murder and robbery—Circumstantial evidence — Fn- 
lerence from possession of ornaments worn by de¬ 
ceased - Inference that person found in possession 
committed murder or robbery, when should be drawn, 
indicated—(Criminal P. C. (1898). S. 367). See Evi¬ 
dence Act (1872). S. 114. 1955 Cri L J 1522 : A I R 
1955 Sau 93 (DB). 


—-Ss. 300, 379 and 411—Evidence Act S. 114, Illus¬ 
tration (a)—Possession of stolen properly — Applica¬ 
tion of principles to murder case—Held on facts that 
presumption of murder against accused should have 
been drawn. See Evidence Act (1872), S. 114, III. (a). 
AIR 1955 NUC (Mad) 1217. 

-S. 300— Evidence — Recent possession of articles 

belonging to deceased—Presumption—Circumstantial 
evidence. See Evidence Act (1872), S. 114. 1954 
Cri L J 115 : AIR 1954 Mad 152 (DB). 

-Ss. 300, 302, 379, 411 and 201— Murder for gain 

—Accused found in possession of jewels worn by de¬ 
ceased — Actual participation in murder not esta¬ 
blished—Conviction and sentence for offence under 
Ss. 379 and 411 affirmed but conviction under S. 302 
set aside. 1952 Mad W N 613: 1952-2 Mad LJ 
288 : 1952 Mad W N (Cr) 185 i 1953 Cri L J 1889 : 
AIR 1953 Mad 1006 (1006) (Pt A) (Pr 4) (DB). 

-S. 300—Applicability — Mere knowledge of facts 

as to an offence—Person in possession of incriminat¬ 
ing articles—Adverse Inference can be drawn — But 
mere knowledge of facts such as the place where 
blood-stained articles are found or the place where 
the dead body is found does not conclusively esta¬ 
blish that the person to whom such knowledge is 
attributed is guilty of murder. AIR 1955 NUC 
(Mys) 435 (DB). 

— S. 300—Evidence — Absence of ridge between 
lano is no evidence of onentss in title or possession— 
(Limitation Act (1908), Art. 144) — (Criminal P. C. 


30. Confession. 

•-S. 300—Evidence—Extra-judicial confession— 

Value—Proof by person who had no reason to state,. 
Falsely—Corroboration by circumstances proved by 
independent evidence — Accused held was rightly 
convicted under S. 302—Evidence Act (1672), S. 24. 

Extra judicial confessions are not uasully consi¬ 
dered with favour but that does not mean that such 
a confession coming from a person who has no rea¬ 
son to state falsely and to whom it is made in cir¬ 
cumstances which tend to support his statement, 
should not be believed. The appellant was con¬ 
victed under S. 302, I. P. C. and sentenced to death 
lor the murder of one, S. with sword. The prosecu¬ 
tion evidence established that the accused had made 
an extra judicial confession just after the murder 
when he was having a bath in the canal, that he 
purchased a cycle from the deceased that there was 
quarrel between the appellant and the deceased at a 
play of cards, that he had purchased the sword and 
:hat he had deposited the sword stained with human 
)lood at the police station after making a confession 
:o the police by way of first information. 

Held that apart from the confession to the police, 
he extra judicial confession, supported by mdepeD- 
lent evidence of the appellants having enmity w«n 
he deceased, the appellant’s conduct in purchasing 
, sword and delivering it stained with human bloofl, 
ully establish that the appellant did commit ia» 
uurder and that he was rightly convicted and sen- 
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# . nrf >d to death under S. 302. Ram Singh v. State of 
mil Pradesh, 1962 Ml L j 302: 1962 (Sup) 2 
R 203: 1962 All W R (H C) 230 r 1962 Ail Cri R 
147 (1962) 2 SCJ 136: 1962 Mad L 1 (Cri) 429 i 
1982 S CD 733 : AIR 19G7 SC 152 (154) (Vn 1% 
19). 

g _Ss. 300, 364, 3S6 — Accused charged under 

Ss. 302 , 364 and 3S0, Penal Code — Confession not 
relied in respect of offence under S. 302 — Value in 
fPffard to other offences indicated. See Evidence 
Act (1872), S. 24. 1957 Cri L J 559 : AIR 1937 S C 
381. 

,_S. 300 — Offence of murder — Accused making 

confession to his son and daughter that he killed 
their mother — Weapon used in committing offence 
discovered at his instance—Held conviction was oro- 
per under S. 302, Penal Code. See Penal Code (I860), 
S. 84. 19G5 (2) Cri L J 765 : AIR 1965 Him-Pra 68. 

—S. 300-Criminal P. C (1898), S. 2S7—Statement 
of accused — Allegation of police pressure— Mere al¬ 
legation not sufficient to exclude such admission. See 
Criminal P. C. (1898), S. 287. 196:3 Ker L T 229. 

—S. 300. 302-Evidence Act (1872), S 27-Confes¬ 
sion — Corroboration — Circumstances connecting 
accused with murder absent—Subsequent attempt by 
accused to commit suicide, plausibly explained, not 
sufficient corroboration See Evidence Act (1872), 
S. 27. 1962 Ker L T 476. 

-S. 300 — Ornaments worn by deceased recovered 

as result of statement made by accused under S. 27, 
Evidence Act - Production of ornaments would not 
by itself be sufficient to charge accused with crime 
of murder. (1953) 1 M L J 467 : 1953 Mad W N 150: 
1953 Cri L ) 1069 : ILR (1953) Mad 1170 : AIR 1953 
Mad 564 (565) (Pe C) (Pr 4) (DB). 

—^-S. 300—Evidence Act, S. 27—Weapon discovered 
with blood-stains thereon — Evidentiary value— See 
Evidence Act (1872), S. 27. AIR 1950 Mad 714 (DB) 

-—S. 300 — Evidence — Recoveries of Kirpan and 
clothes from accused — Evidentiary value of — 
Evidence Act (1872), S. 27. 

a , mur ^ or case when the prosecution evidence 
is j l j° k e untrustworthy or unsafe of credence 
and the dying declarations to have been recorded in 
circumstances which do not inspire confidence, the 
i° U u* wou ^ b 0 most reluctant to bise the conviction 
accused only on the recovery of the kirpan 
and the clothes, particularly when the investigating 
agency also does not appear to have conducted them¬ 
selves in a straightforward manner. Such recovery 
or articles should not be held to be a strong corrobo¬ 
rative piece of evidence. (1962) 64 Pun L R 1064. 

—-S. 800-Murder — Evidence of approver — Cor- 
Neces *ity of, pointed out See Evidence 
Act (1872), S. 114. (1957) 59 Pun L R 70. 

—S 300-Murder-Proof of— Accused in his state¬ 
ment before police describing the place where and 
the manner in which dead body was placed—Accused 
leading the police to the place indicated by him in 
j L men f Recovery of the body tied exactly as 
stated by the accused — Accused, though denying 
tne charge of murder, unable to explain ;how he 
anew the dead body was in that place — Accused 
turther giving discovery of ornaments belonging to 
the deceased — Discovery of the dead body in the 

. t il J st8nce °* accused is reasonably 
consistent with the only hypothesis that the accused 

hr no^? r ^ r . a ^ d n0 other. 1965 Raj L W 418 t 
<Pr 28) (DB) 5 RlM 989 1 AIR 1988 Ral 74 (83) (Pt D) 

N)—Evidence — Extra Judicial confession — 

S 9 d air Se0 Evidence Act (1872), 

24. AIR 195* N U C (Raj) 2172 (DB). 


31. Evidence, value of — Illustrative cases. 

8 -5. 300 — Trial for murder — Eye-witnesses 

closelv related to victim — Evidence given by such 
witnesses to be closely scrutinised — Plea that their 
evidence cannot be accepted unless it is corroborated 
is not acceptable. Darya Singh v. State of Punjab, 
1965 (1) Cri L J 350: (1964) 2 SCJ 319:1904 
S C D 87 : 1964 Mad W N l : 1964 M L J (Cri) 503: 
1964 \ll \V R (HC) 532:1964 All :Cri R 394 : 
<1964)3 $ CR 397: (1964) 7 S C R 410 : AIR 1965 
S C 328 (331) (Pt A) (Pr 6). 

9 -S. 300 — Approver’s evidence — Corroboration 

necessity—There should be corroboratioo in material 
particulars and qua each accused. See Evidence Act 
(1872), S. 133. 1963(1) Cri LJ 4S9 : AIR 1963 SC 
599. 

-S. 300—Evidence Act (1872), S. 5 — Credibility 

of witness — Independent witness — Who »s — Testi¬ 
mony — Evidentiary value, See Evidence Act (1872), 
S. 5. ILR (1961) 1 All 609. 

-S. 300—Evidence and proof— Discovery of dead 

body and confession— Accused’s statement supported 
by medical evidence — Probative value — (Evidence 
Act (1S72), S. 327). 

In a murder case recovery of a dead body at the 
instance of an accused and his judicial confession 
are no doubt important pieces of evidence, but 
where it was contended that neither the confession 
was voluntary nor the discovery genuine, and this 
contention was supported by the circumstance that 
the jail doctor who had examined the accused at the 
time of his admission in jail before the confession, 
had found a number of contusions on the person of 
the accused, and it was also found that not only did 
the prosecution make no attempt to explain the 
injuries but the investigating officer tried to whittle 
them down that the accused was beaten by the 
police twice, once before the recovery of the dead 
body and again before his consignment to jail. 

Held, that the medical evidence fully corroborated 
the accused's statement and it was therefore, worthy 
of reliance and particularly so in view of the 
suppressio veri indulged in by the prosecution. 1957 
Cri L J 431 :1957 All L J 330 : 1957 All VV R (H C) 
114 : AIR 1957 All 197 (201, 202) (Pt A) (Prs 20, 21) 

\L/15)« 

pTailOTsifsiOT"”"(Crimin.1 

If the assailant recognised by the victim were only 
a single person, the mere ability to recognise can be 
a guarantee that the person accused ot the crime 
must be the culprit as naturally the victim must 
have no soft corner for him. But when persons more 
than one are accused of the crime, it is possible that 
the persons so accused mightfeomprise both the real 
culprits and the culprits against whom there might 
be some reason to bring accusation. 19=56 All L f 
751 . 1956 All VV R (H C) 716 : ILR (19561 2 *1 


730. 


—-S. 300 -Witnesses asserting that accused charged 
with murder suspected that deceaced had murdered 
his father - Ground of knowledge as to state of 

.j Ccuse ‘?' not mentioned - Requirement of 

L^8 E ^ra'» A lLRT.9« 2 US ra s 3 e f 3 E ' id ““ 

-itKr E,lde ""' - 

Where the eye-witnesses for the prosecution, 
hough unsophisticated, were found clever enou«£ 

iLZt 6 00 the P° iDts w hich they 

thought material, it is a very serious infirmity 

particularly in a murder case and if such dhect 

evidence is not wholly satisfactory, the subsidE 

facts on which the prosecution relies, viz., tS 
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discovery of the axe, however suspicious, cannot 
cure the infirmity. 1956 Cri L J 869 : AIR 1956 Bom 
4*1 (472, 473) (Prs 7. 9, 10) (DB). 

S. 300 — Murder case — Statements of eye¬ 
witnesses in committing Court and under S. 164 
connecting the accused with crime -In Sessions Court 
witnesses resiling from their statements on the 
ground that statements were obtained under Coercion 
—Statements cannot be relied upon under S. 288. 
See Criminal P. C. (1898). S. 288. 1963 (2) Cri L J 
148: AIR 1963 J & K 34 (DB). 

-—S. 3f0 — Approver’s testimony and its corrobora¬ 
tion — Conviction based thereon — Corroboration of 
every minor detail not necessary — Recovey of dead 
body from a particular spot and articles of deceased 
from different accused held sufficient corroboration. 
See Evidence Act (1872), S. 133. 1963 (2) Cri L 1 148 i 
AIR 1963 J&K34 (DB). 

-S. 300—Criminal trial — Prosecution witnesses — 

Relations of each other — Credibility of evidence 
considered. See Evidence Act (1872), S. 5. 1958 Cri 
L J 883 : AIR 1958 J & K 23 (DB). 

-S. 300 — Evidence — Identification by voice — 

Reliability. See Evidence Act (1872), S. 9. (1964) 
Mad L J (Cri) 347 : 1964 (l) Cri L J 493 (Ker). 

-S. 300 — Murder — Evidence— Blood-stains on 

clothes of accused—Sufficiency for conviction—Evi¬ 
dence Act (1S72), S. 3—'Proved'—Evidence—Appre¬ 
ciation of. 

Unless the blood-stains are of considerable size, it 
is not possible to draw any damning conclusion 
against the man from the mere existence of slight 
blood-stains on his wearing apparel. Moreover, in the 
absence of other evidence, the fact that some blood¬ 
stains were found on his clothes would not by itself 
provide sufficient basis for a conviction. 1960 Ker L J 
438:1960 Ker LT 510. 

-S. 300 — Evidence — Proof of death — Doctor’s 

opinion expiessed on noticing in X-ray photo metallic 
bodies that death was due to shock caused by homi¬ 
cidal gunshot injuries—Doctor not removing metallic 
bodies giving convincing reasons for his action—His 
opinion cannot be rejected as not conclusive— (Cr. P. 
Code (1898), S. 367). AIR 1955 N U C (Madh B) 4525 
(DB). 

-S. 300—Evidence—Deceased found lying on top 

of staircase — Statement in F I R that deceased was 
found in middle of staircase and death might be due 
to fall—Statement is mere opinion. AIR 1955 N U C 
(Madh B) 3861 (DB). 

-Ss. 300, 302 — Evidence— Panchnama—Panch- 

nama cannot be used in place of statements of eye¬ 
witnesses as substantive piece of evidence. AIR 1955 
NUC (Madh B) 3786 (DB). 

—S. 300—Evidence—Witnesses related—Slight pre¬ 
varication in the statement of one witness before Court 
of Session and before committing Magistrate regarding 
implication of one accused — Entire evidence of 
witnesses held could not be thrown out. See Criminal 
P. C. (1898), S. 387. A I R 1955 NUC (Madh B) 3747 
(DB). 

-S. 300 —Evidence—Child witness—Offence under 

S. 302, read with Ss. 149 and 147—Only eye-witness, 
a child of 12 or 13 years—Discrepancies in his state¬ 
ments recorded before committing magistrate and 
Sessions Judge — Such witness held could not be 
relied upon for convicting all the accused. See Evi¬ 
dence Act (1872), S. 118. AIR 1955 NUC (Madh B) 
3097 (DB). 

•-S. 300 — Evidence Act, S. 45—Murder case — 

Opinion of expert as to footprints—Value of, stated. 
See Evidence Act (1872), S. 45. 51 Cri L J 1265: AIR 
1950 Madh Bha76 (FB). 


—-S. 300-Appreciation of evidence - Discrepancy 
between Erst report and testimony of eye-witness 
in Court—Brutal murder committed at stop in few 
minutes by several accused while deceased was 
proceeding along footpath accompanied by witness 
—Discrepancies between first report and witnessess's 
testimony in Court relating to minor particulars 
(such .as the exact manner in which accused came 
to assault the deceased, who surrounded him first, 
etc.) — Eye-witness cannot be held to be unreliable 
on account of the discrepancies. See Criminal P C, 
(1898). S. 367. 1960 Cri L J 1100 i AIR 1960 Mad 
362 (DB). 

--S. 300 — Statements before committing Court — 

Evidentiary value — Statements are admissible if the 
Court is satisfied about their truth. See Criminal P. C 
(1898), S. 288. (1964) 6 O J D 248 (Orissa). 

-Ss. 300, 149—Land dispute leading to mutual 

assault by rival parties resulting in deaths-Evidence 
—Appreciation of — Testimony of partisan eye¬ 
witnesses. 

Once it is established that eye-witnesses belong to a 
hostile faction and it is also clear that they are sup¬ 
pressing material portion of the occurrence, it is not 
possible to accept their evidence as to how exactly 
the fight took place; doubtless, if a consistent story 
has been put forward, it may be possible for a Court 
even to accept the testimony of partisan witnesses 
especially when the village is divided into two lac- 
tioDS and disinterested persons may not be available; 
but when the FIR version and the case as put for¬ 
ward in their Court do not tally, it will be hazardous 
for Ja Court to conjecture as to how the fight must 
have taken place. The Court, however, should not 
reject eye-witnesses, who speak with slight and in¬ 
consequential variations, on ^unsubstantial grounds 
and on the basis of insignificant discrepancies. 29 
Cut L T 15i 1963 (1) Cri L J 700 (704) (Pt C)(Prs 13, 
16) (Orissa) (DB). 

-Ss. 300,109 — Identification of accused by voice 

—Accused close relation of identifier—Identification 
can be relied on — Evidence Act (1872), S. 9. 

Identification of a person by his voice can be relied 
upon, if the person who is to be identified is intima¬ 
tely known to the person who identifies him. 

Thus where the accused persons were close rela¬ 
tions of a blind woman and who were also living in 
close proximity of the woman it was held that the 
identification of the accused by his voice by the 
woman could be relied on. (1961) 3 Orissa J D 110. 

-S. 300 — Evidence — Appreciation of—Murder- 

Nature of weapon—(Cr. P. Code (1898), S. 367). AIR 
1955 NUC (Orissa) 6082 (DB). 

-S. 300—Evidence — Katari alleged to be used for 

murder not having blood marks is no evidence of 
incriminating circumstances against accused—(Cr. P. 
Code (1898), S. 307). AIR 1955 NUC (Orissa) 6082 
(DB). 

-S. 300—Murder — Evidence of approver—Corro¬ 
boration, necessity of, pointed out. See Evidence Act 
(1872), S. 114. (1957) 59 Pun L R 70. 

-S. 300—Evidence-Prosecution witnesses related 

to deceased—Credibility. 

The mere fact that the prosecution witnesses are 
closely related to the deceased, (here, mother and the 
son of the deceased) does not by itself render the 
evidence given by them open to doubt and suspicion. 
52 Cri L J 1517: 53 Punj L R 284 :ILR (19511iFm» 
202 i AIR 1951 Punj 137 (139) (Pt A) (Pr 10) (DB). 

-S. 300—Evidence—Merc suspicion. 

There may be a suspicion that the accused took 
part in a murder; but suspicion cannot take the pi 
of proof, particularly when the entire case depend 
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noon circumstantial evidence, 4 Raj L W 640 :1 L R 
(1953) 3 BiJ 655 : 1955 Cr L J 835: AIR 1955 Raj 82 
(85) (Pt C) (Pr 16) (DB). 

g 300 —Evidence — Conviction on evidence of 
one witness who has do scruples, is unsafe—(Evidence 
Act(1872), Ss. 1 and 134). AIR 1955 N U C (Raj) 511 
(DB). 

_S. 300 — Evidence — Time of death — Degree of 

digestion—Value of. The time of death can be ascer¬ 
tained with some possibility from the degree of diges¬ 
tion of the stomach contents and from the condition 
of the bladder and intestines as regards their contents. 
The degree of digestion of the contents, however, 
cannot always be relied upon :in determining the 
time of death, inasmuch as the power of digestibility 
may remain in abeyance for a long time in states of 
privation,shock and coma. 1950 Raj LW 351 : (’51) 
52 Cr L J 201 (Raj) : A I R 1951 Raj 37 (41) (Pt D) 
(Pr 9) (DB). 

—S. 300—Eye-witnesses, natural witnesses of occu¬ 
rrence of murder—Their testimony cannot be doubted 
ODly because they happened to be relatives of deceased. 
1964 (2) Cri L J 585 i AIR 1964 Tripura 54 (56) 
(Pt B) (Pr 10). 

SECTION 301 

• —-Ss. 301 and 302 — Four accused with common 
intention to kill M shooting at R bona fide taking him 
to be M — Shooting resulting in R‘s death—Accused 
are guilty under S. 302 read with S. 34 — S. 301 has 
no application. See Penal Code (I860), S. 34. 1965 
(2) Cri L J 266: AIR 1965 S C 1260. 

• -Ss. 301,302, 326 and 34 — Scope—Sentence — 

Two accused firing shots at X with common inten¬ 
tion to kill him but actually causing death of S 
through; mistake — No evidence to snow which of 
them caused fatal injuries—Conviction of both under 
S. 302 read with Ss. 34 and 301 — No distinction 
should be made in matter of sentence. Wazir Singh 
v. State of Punjab. AIR 1956 S C 754 (757) (Pr 9). 

—•Si. 301,304-A. 323 and 304, Part II - Accused 
attacked N who was sitting on chabutra with baby 
kii S l a P t .— a ^ er bitting N fell on baby — N 
W d l Ja *bng from Chabutra dropped baby into lane 
—Baby sustained injuries on eyelid and head — Baby 
expired as a result of head injury — Held accused 
was not guilty for ran offence under S. 304, Part II 
S. 301 but he was punishable under 
£s. 304-A and 323. AIR 1920 Bom 224, Disting. 
rA ac * caus » n 8 death by. See Penal 

S. 304. A. 1965 Ail W R (HC) 132 :1965 
All Cn R 1301 1965 All L J 52. 


301—Scope of. 

nn n 3 , 01 dec,ares a rule deducible from Ss. 29$ 
thof * * l ? tates that the quality of the homicide 
whether it amounts to murder or not, will 
off£n^n °k jk® Mention or knowledge which the 
r ?* ard to the person intended or 
k 0 hkely to be klllea or injured and not 
rphr/n * *° h* s intention or knowledge with 

reference lo the person actually killed. 

mu7a^ S,3 ?L C L learly , makes the culpable homicide 
•5Ki? J“Otwilhstandlng the fact that there was no 
decea^ act ^ all y , t0 commit the murder of the 
ca ^i a ? cu,arl y* Ia such a case the accused 
145 (Mo^ ght i y . convicted Tunder S. 302. 13 Cri L J 

1448 M A d TR A11 455 ‘ Foil. 1955 Cri L J 

A448 - AIR 1955 All 620 (029) (Pt C) (Pr 9) (DB). 


fi8*2 SiSr s - 301 atp,i “ ble 10 '*“■ 

ctnJJfh.® a BP 1, f* 10 \ situa,ion where a perso. 
nSfher SSteiJ?. ' ofaao ‘ker whose death that persoi 

St blnS "J? , kn0 ^ S hi ? s ® lf Hkely to cause 
8 so, it is rather difficult) as a process o 


logical reasoning, to apply S. 149 to a situation, like' 
that, S. 149 contemplates inter alia the commission 
of an offence which the members of the assembly 
knew likely to be committed in prosecution of the 
common object of the unlawful assembly. If by the 
terms of S. 301 the offender could not have known it" 
likely that he would cause the death of the person 
whom he has actually killed, equally, by the terms 
of S. 149, the other member of the unlawful as¬ 
sembly, that is to say, the members other than the- 
member who has actually caused the death of the 
person, could not have known it to be likely that the 
death of that particular person would be caused. 
(1962)2 AndhLT 303: 1963 (1) Cri L J415: A I R' 
1963 Andh Pra 146 (147) (Pt B) (Pr 21) (DB). 


-Ss. 301, 304 (Part II) and 323 — Doctrine of- 

transfer of malice or transmigration of motive — 
Applicability. 

Where the accused gave a blow with a small stick- 
to a woman who had a small child in her lap and 
the blow fell on the head of the infant who died oc 
the next day. 

Held that the doctrine of ‘‘transfer of malice** or 
“transmigration of motive** namely, that where a 
blow aimed at one person alights upon another the 
offence committed by the assailant is the same as it 
would have been if the blow had struck the intended 
victim, was applicable. In the instant case, the 
intention of the accused was only to cause simple 
injury to the woman, and therefore, he could be 
convicted only for an offence under S. 323 and not 
under S. 304 (Part II) of the Penal Code. A IR 192C- 
Bom 224, Foil. 1959 M P L J 21« 1959 Jab L J 57 : 
1958 M P C 722. 


—Ss. 301, 300, 304, Part. 1, 452 and 148 - A and 
his companions armed with lathies and dagger try¬ 
ing to take away A*$ wife — A taking out dagger to- 
cut his wife’s nose — A striking his dagger in his 
.daughter’s abdomen in scuffle;— Death of daughter— 
No evidence to show intention to cause injury suffi¬ 
cient in ordinary course of nature to cause death — 
Even if blow was aimed at the wife and not at the 
daughter, A would still be guilty of culpable homi- 

fuSmFc 1°- ® urder Se ° Code* 

M 8 ^k d S# 3 o°i° 4 /in 57 Cr,L) 1405 (2) * AIR 1957 
Madh Pra 217 (DB). 


SECTION 302 


SYNOPSIS 

(Penal Code (I860), S. 302.) 

1. Sentence. 

2. Premeditation. 

See also Penal Code (I860), S. 300. 

3. Provocation. 

See also Penal Code (I860), S. 300. 

4. Enmity. 

5. Conviction on circumstantial evidence. 

See also Penal Code (1800), $. 300. 

6. Mental condition of accused. 

7. Age. 

8. Superstition. 

9. Intention. 

10 . Drunkenness. 

11. Starvation. 

12. Confession by accused. 

See also Penal Code (I860), S. 300- 

13. Sex. 

14. Insanity. 

See also Penal Code (I860), S. 84.- 

15. Deaf and mute accused. 
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16. Nature of injury. 

17. Class to which accused belongs. 

IS. Motive. 

See also Penal Code (1S60), S. 300. 

19. Injuries to accused. 

20. Attempt to suicide. 

21. Family considerations. 

22. Lapse of time. 

23. Weapon used. 

24. Absence of corpus delicti. 

See also Penal Code (1860). S. 300. 

25. Verdict of jury. 

26. Murder under instigation or threat. 

27. Murder by several accused. 

See also Penal Code (1860), Ss.34, 149 and 300. 
2S. Acquittal of some accused. 

29. Leniency to some accused. 

30. Abetment. 

31. Charge. 

See Penal Code (1860), S. 300. 

32. Evidence. 

See Penal Code (I860), S. 300. 

33. Onus. 

See Penal Code (1S60), S. 3C0 and Evidence 
Act (1872), S. 105. 

34. Sentence of fine, 

35. Remission of sentence. 

36. Interference by High Court. 

37. Procedure. 

1. Sentence. 

•-S. 302 — Sentence—Death sentence when can 

be substituted by life imprisonment by Supreme 
Court—Constitution of India, Art. 134. 

Each case must be decided on its own facts and a 
sentence of imprisonment for life can only be sub¬ 
stituted if the ficts justify that the extreme oenalty 
of law should not be imposed. Where the offence is 
one of brutal murder normally the death penalty 
should follow. Where the Judges of the High Court 
differed as to the guilt of the accused but there was 
no difference on the question of death sentence when 
the opinion of the third Judge was given under 
S. 429, Cr. P. C. the Supreme Court refused to reduce 
the sentence to one of life imprisonment. The ob¬ 
servation of Bose J. in AIR 1955 S C 210, that when 
appellate Judges, who agree on the question of guilt 
differ on that of sentence, it is usual not to impose 
the death penalty unless there are compelling 
reasons, cannot be raised to the pedestal of a rule for 
that would leave the sentence to the deter¬ 
mination of one Judge to the exclusion of the other. 
Babuv. Stale of U. P. (1965) 1 S C W R 936 1 1965 
(2) Cri L J 539 : (1965) 2 S C A 296 : (1965) 2 S C R 
771 : (1965) 2 Law Rep 221 : ILR (1965) 1 All 951 : 
AIR 1965 S C 1467 (1472, 1473) (Pt C) (Prs 16, 17). 

O —S. 302—Sentence—Account of background of 
incident must be considered. 

On the question of sentence it would be relevant 
to take into account the background of the incident, 
the nature and extent of the threat held out by the 
crowd of villagers, the excitement which must have 
been caused at the time of the incident. Jai Dev v. 
State of Punjab, 1963 SCD 66: (1963) 3 SCR 
489 : 1964 Mad L J (Cri) 478 : (1964) 2 S C J 272 s 
1963 (1) Cri L J 495 : 1963 All Cri R 170 : 1963 All 
WIi (HC) 338: AIR 1963 SC 612 (621) (Pt E) 
IPr 24). 


? ono SS n^ 2, 303, 34,149—Applicability and scope of 
S. 303-Person undergoing sentence of imprisonment 
tor life — Conviction under S. 302 read with S.34- 
Sentence of death can be imposed upon him — Fact 
that he himself did not commit murder will not <ave 
him from effect of S. 34 —Scope and effect of Ss. 34 
and 149, Explained. See Penal Code (I860), S.303 
1963 (l) Cri L J 86 , AIR 1963 S C 118. 

• —S. 302—Sentence—Considerations — Nature of 
proof—Relevancy—(Criminal P. C. (1898), S. 32). 

In a case of murder the first question which the 
Court has to consider is whether the accused has 
been proved, to the satisfaction of the Court, to have 
committed the crime. If the Court is convinced 
about the truth of the prosecution story, conviction 
hasjto follow. The question of sentence has to be 
determined, not with reference to the volume or 
character of the evidence adduced by the prosecution 
in support of the prosecution case, but with reference 
to the fact whether there are any extenuating circum- 
stances which can be said -to mitigate the enormity 
of the crime. If the Court is satisfied that there are 
such mitigating circumstances, onlv then, it would be 
justified in imposing the lesser ot the two sentences 
provided by law. In other words, the nature of the 
proof has nothing to do with the character of the 
punishment. Vadivel Thevar v. The State of Madras, 
35 Mys L J 164: 1957 S C | 527: (1957) 2 Andh W R 
(S C) 69 : (1957) 2 M L J (S C) :69 , 1957 Cri L J 
1000 « 1957 M P C 711: 1957 All L I 89811957 
S C A 798 : 59 Bom L R 910 : ly57 All ;\V R (H C) 
640 : AIR 1957 S C 614 (619) (Pt B) (Pr 13). 

• —S. 302—Sentence—Two accused firing shots at 
X with common intention to kill him but resulting 
in death of S — No evidence to show which of them 
caused fatal injuries—Conviction of both under S. 302 
read with Ss. 34 and 301 — No distinction should be 
made in matter of sentence. See Penal Code (1860), 
S. 301. AIR 1956 S C 754. 

U -S. 302—Sentence — Miscellaneous - Judges 

agreeing as to guilt but differing on question of 
sentence—Sentence should be that of transportation. 

The sentence should be reduced to transportation 
where :there is difference of opinion in the High 
Court, not only on the question of guilt, but also on 
that of sentence. But the discretion of judges in this 
matter, should not be fettered for a question ot 
sentence is and must always remain, a matter of dis¬ 
cretion, unless the law directs otherwise. But when 
appellate Judges, who agree on the question ot guilt, 

differ on that of sentence, lit is usual not to impose 

the death penalty unless there are compelhng reasons 
Pandurang v. State of Hyderabad. 1955JCri L J i>‘2 • 
1955 Mad VV N 228 : (1955) 1 SCR 1083. Wg SC A 
228 : 1955 All W R (Sup) 34 1 19o5 S C J 106 i AIR 
1955 S C 216 (223) (Pt G) (Pr 37). 

-S. 302—Sentence—Held, no extenuating circum. 

stance justifying lesser penalty. AIR I9u5 N U o 
(Ajmer) 4732. 

-S. 302-Criminal P. C. (1898), S. 307 (5) -Egg 

of amendment of section in 19oo -jMuider-ReMgg 
for not imposing death sentence not required attt 
amendment - Court cannot however depart from 
judicial considerations in imposing loner sBntenc 
See Criminal P. C (1898), S. 367 (5). 1963 (2) Cr. L) 
481: AIR 1963 All 501 (DB). 

-S. 302 - Murder-Sentence - Judges of High 

Court differing on question of sentence-Senten 
should be that of imprisonment for life AIK 
216 and AIR 1953 All 220, Foil. 1903 (2) Cri Lj 
AIR 1963 All 501 (505) (Pt C) (Pr 2o) (DB). 

_S. 302 - Criminal P. C. (1898), S 367 -Effect jj 

amendment of section in 1955 — Reasons 
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Imposing death sentence for offence of murder not 
essential now—Court cannot however depart from 
Judicial considerations in imposing lesser punishment. 
See Criminal P. C. (1898), S. 367. I960 Cri L J 1536 : 
AIR I960 All 748 (DB). 

_S. 302 —Sentence-Discretion of trial Court— 

Interference by High Court—Extenuating circum¬ 
stances - (Criminal P. C. (1898), Ss. 32 : 367 (I) and 
(5), 423). 

The determination of the right measure of punish¬ 
ment, not being subject to auy rule, is necessarily a 
matter of discretion. It is, therefore, a matter within 
the province of the trial Court. That being so, appel¬ 
late Court's interference in that regard would only be 
justified on*exceptional grounds. One such ground 
may be, that the trial Court proceeded on wrong prin¬ 
ciple and that, as a consequence thereof, it committed 
an error in imposing the sentence it did. The assump¬ 
tion that the sentence of death was the normal 
penalty for murder land imprisonment for life, the 
exception which had to be justified by some reason, 
was based on the law as embodied in sub-s. (5) of 
S. 307, Criminal P. C. before its repeal by the Crimi¬ 
nal P. C. (Amendment) Act 20 of 1955 with effect 
from 1st January; 1950. Since the omission of that 
sub-section, the question of proper sentence where 
the accused is convicted of an offence punishable 
with death is to be decided, not on any assumption of 
that nature, but like any other point for determination 
with the decision thereon and the reasons for the 
decision, as provided by sub-s. (1) of that section. 
The absence of cause of enmity between the accused 
and the deceased is an extenuating circumstance 
justifying the award of lesser punishment of imprison¬ 
ment for life. 1958 Cri L J 1266 : AIR 1958 All 746 
<757) (Pt 1) (Pr 32) (DB). 

-S. 302—Sentence—Lesser punishment—Accused 

himself not striking deceased—Sentence of transpor¬ 
tation for life awarded. A I R 1955 NUC (All) 4169 
<DB). 

-S. 302-Sentence—Lesser sentence held would 

meet ends of justice — (Criminal P. C. (1898), S. 307 
<5)). AIR 1955 NUC (All) 1722. 

-S.302—Sentence—Award of lesser sentence when 

warranted, stated. See Criminals. C. (1898), S. 367. 
AIR 1955 NUC (All) 166 (DB). 

-—S. 302 — Punishment — Criminal P. C. (1898) 
S. 367 (5). 

Per Agarwala, J.: Under S. 302 a discretion is 
vested in Courts either to impose a sentence of death 
or of transportation for life. The true principle of 
exercising the discretion of imposing either the 
penalty ot death or of transportation for life should 

b0 u- l l sen * ence death is awarded in cases in 
which the act is very brutal and highly repugnant to 
morals and the sentence of transportation for life is 
imposed in all other cases. Though under S. 307 (5), 
Criminal P, the Court is required to give reasons 
why the sentence of death is not passed for an offence 
punishable with death, the law does not lay down in 
what cases the two sentences shall be imposed and 
the law has deliberately conferred a discretion on the 
y)urt to award one sentence or the other according 
to the circumstances of each case. This discretion is 
intended to be exercised to secure the end which the 
law has in view, namely, social justice. 

-° ne ac ‘? lse jf inflicted the gandasa injuries, 

er m0rel y, bdd the lees of the deceased and 
the latter was aged 20 years only i 

4 \ a circumstances, a sentence of 

tte P latter case. r W ° Uld the ends ° f justice 

Penal I" U t n ^ er the P r °vl»°ns of the 

renal Code and the Code of Criminal Procedure the 

[VoU2.1Fn D. 18 . 


Court is to pass the sentence of death unless there be 
extenuating circumstances and the Court is not to 
withhold the passing of the death sentence on the 
ground that there were no aggravating circumstances 
to justify the death penalty. The facts that one of the 
accused is about 20 years old and that he is not 
alleged to have actually used the gandasa do not 
justify awarding him the lesser penalty of law pro¬ 
vided for the offence, when the murder was planned 
and brutal : Case-law discussed. 1952 All Cri R 173: 
1952 All W R (H C) 653 : 1953 All L J 35 : 1952 All 
Cr R 173 : 1953 Cri L J 580 : ILR (1953) 1 All 608 : 
A I R 1953 All 220 (222 to 224, 226; (Prs 14. 18, 19, 
31,41) (DB). 

-S. 302-Sentence-Criminal P. C. (1898), S. 367 

(5) (as amended in 1955)— Absence of extenuating 
or mitigating circumstances — Court not bound to 
award sentence of death—Full discretion to award 
lesser sentence — Correct approach to the question 
of sentence. 

The theory that where there are no extenuating or 
mitigating circumstances it is incumbent upon the 
Court to impose the sentence of death stems from 
the assumption that the sentence of death is the 
normal punishment ior the offence of murder and 
the lesser sentence of imprisonment for life is the 
exception. This view was based on sub-s. (5) of 
S. 307, Criminal P. C. as it stood before the Code of 
Criminal Procedure (Amendment) Act, 1955. That 
sub-section has, however, been substituted by a new 
sub-section by Act 20 of 1955. The result of the 
amendment is that by virtue of the provisions of 
S. r 02 of the Penal Code, the Court is now allowed 
full discretion to award the sentence of death or the 
lesser sentence of imprisonment for life for the 
offence of murder. That being the legal position now 
the view that the extreme penalty is the normal sent¬ 
ence and the mitigated sentence is the exception, 
does not hold water. It can no longer be said that 
death is the normal punishment for murder, and the 
view formerly held by Courts in India that it is not 
for the Judge to ask himself whether there are 
reasons for imposing the penalty of death but he 
should ask himself whether there are reasons for 
abstaining from doing so has lost its validity. 

Correct approach to this question now is that upon 
a conviction for murder the Judge should ask him¬ 
self the question, ‘Are there any aggravating circumst¬ 
ances in this case which imperatively call for the 
exaction of the extreme penalty? If, in a given case, 
there are such circumstances, it is his boundon duty 
to award the capital sentence in the larger interest of 
society. If, on the ot herhand, circumstances of an 
aggravating nature are absent in a given case, the 
Judge would be Justiffed in imposing the lesser of 
the two punishments prescribed by law. viz., impri¬ 
sonment for life. The mere tfact that a human life 
has been taken, cannot in itself be an aggravating 
factor calling for the extreme penalty for the simple 
reason that if death is not caused with the requisite 
intention knowledge the offence would not amount 

asAia 

S. 302—Sentence—Mitigating circumstances. 

Accused a youDg roan of 25 years beating the da. 
ceased with a stick and also cutting his nose with a 
knife with the Intention of disfiguring him but with 
ou any intention to kill him - (Juarrels exSlnff 
between family of accused and that of deceased— 

Jnhk* S te eCt,n V^ at d ! Ceased had thrown acid 
on his brother and in order to teach him a lesson 

committing the above acts resulting in death of 

deceased - Held, that in the circumstances the 
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extreme penalty of death should be reduced to one of 
transportation lor life. 1955 Andh VV R 130 : 1955 
Cri L J 329: AIR 1955 Andhra 24 (26) (Pt B)(Prs 8,9) 
(DB). 

-S. 302 — Though under S. 302, the minimum 

sentence is transportation for life the sentence of 
seven years is not illegal as Rules 10 and 16 of 
Administration of Justice and Police in Mikir Hills 
Rules do net fix any minimum sentence for murder. 
See Administration of Justice and Police in Mikir 
Hills Rules - R. 10. 1LR (1951) 3 Assam 413. 


-S. 302 — Evidence Act (1872), S. 5 — Shocking 

crime — Appreciation of evidence by Court must be 
dispassionate — It would not be right to inflict death 
penalty because the crime was shocking inasmuch 
as 6 members of a family including a six month child 
were killed mercilessly-In proper case the Court has 
to discriminate on ground that some accused took 
major part and some minor — (Criminal P. C. (1898), 
Ss. 32, 367). See Evidence Act (1872), S. 5. 1957 Cri 
L J 1107 : AIR 1957 Bom 226 (DB). 

-S. 302—Sentence—Lesser sentence—Reasons for 

stated, See Criminal Procedure Code (1898), S. 367 
(5). AIR 1955 NUC (Bom) 5329 (DB). 

-S. 302—Sentence—Deceased persons defenceless 

—Attack of severe character resulting in four murders 
and severe injuries to six other persons — Number of 
assailants taking part in attack—Difficulty in attribut¬ 
ing any of fatal injuries on deceased persons to any 
of accused in particular—Court is justified in refrain¬ 
ing from imposing extreme penalty of death. AIR 
1955 .NUC (Bom) 4251 (DB). 

-S. 302 — Murder case — Sentence. 1965 (2) Cri 

L J 771 : 1965 Kash L J 301 s A I R 1965 J & K 126 
(128) (Pt C) (Pr 15). 

-S. 302 — Sentence — Discretion — How to use 

stated—(Criminal P. C. (1898). S.367 (5)). A I R 1952 
J & K 36 (37) (Pt A) (Pr 3) (DB). 


—Ss. 302, 60 (as amended by Act 26 of 1955) 

_Murder — Sentence — Alternative punishment — 

Rigorous or simple can be awarded. 

Section 302 as amended by the ^schedule to the 
Criminal P. C. (Amendment) Act, 1955 (Central Act 
26 ol 1955) only states that the alternative punish- 
mtnt for murder shall be imprisonment for life and 
not rigorous imprisonment for life or simple imprison¬ 
ment tor life. The Court passing the sentence has, 
however, to keep in view the provisions of S. 60 of 
the Penal Code and choose one or the other form 
in view of all the circumstances. 1957 Ker L J 404 j 
1957 Ker L T 418 : 1957 Cri L J 852 :1957 Mad L J 
(Cr) 321: AIR 1957 Ker 102 (102) (Pt A) (Pr 3) 
(DB). 

g_S. 302 — Sentence of hanging—Court sentenc. 

ing accused to be hanged (eft \) 
—Sentence held not in proper legal form — Manner 
fln d method by which death is to be carried out is 
not mentioned in S. 302. See Criminal P. C. (1898), 
S. 368. AIR 1955 Madh B 119 (FB). 

_302 -Applicability—Accused killing deceased 

by gunshot—No evidence of sudden quarrel—Accused 
held guilty of murder-— Sentence — Lessor punish¬ 
ment held would meet the ends of justice. See Penal 
Ode (1860), S. 300. AIR 1955 NUC (Madh B) 3742 

(DB). 

_302 (after amendment of S. 367 (5), Criminal 

P C. in 1956)—Sentence— Lesser sentence—Reasons. 

Though after the amendment of S.367(5). Criminal 
P C. in 1956 there is no statutory direction that a 
Court should in such cases record its reasons why 
the lesser penalty is being awarded, still the Courts 


are not absolved of their duty of exercising their 
judicial conscience as to whether the extreme penalty 
should be awarded or only the life sentence. 1960- 
Jab L J 799:1960 MPLJ 1226:1961 (l)CrLl 
89: 1960 M PC 768 : IL R (1960) Madh Pra 692i 
AIR 1961 Madh Pra 10 (12) (Pt C) (Pr 26) (DB). 


-S. 302— Sentence. 

Per Mack J.— The ordinary penalty for murder is 
the death sentence unless some extenuating circumst¬ 
ance can be found to mitigate the extreme penalty 
and to justify the Court passing the lesser sentence. 
The fact of the youth of the accused that he is 10 
or 17 >ears old cannot be taken into consideration as 
an extenuating circumstance ; nor can the mere fear 
or apprehension of a complaint beiDg made against 
the accused (by the deceased) of theft (which made 
him commit the murder) be so taken into con¬ 
sideration. 

It is a wrong impression that the law of murder has 
undergone a radical alteration in the matter of 
sentence and that the death sentence should not 
ordinarily be awarded unless the circumstances 
attaching to the murder are of a particularly revolt¬ 
ing nature in addition to its being premeditated and 
cold-blooded. The law still remains the same, 54 
Cri L J 651: 1952 Mad W N 958 : 1952 Mad W N 
(Cri) 270 : (1952) 2 Mad L J 751: A I R 1953 Mad 
372 (373) (Pt A) (Pr 4) (DB). 

-S. 302—Murder—Sentence—It is not necessary to 

give reasons for awarding lesser sentence. See Crimi¬ 
nal P. C. (1898), S. 367. (1965) 2 L R 699 (Mys> 
(DB). 

-S. 302—Sentence—Duty of—Court. 

The question whether, for an offence of murder the> 
sentence to be imposed should be a sentence of death 
or should be a sentence of imprisonment for life» 
is one about which there can be no inflexible rule of 
universal application. It is for the Court which is 
vested with plenary discretion in the matter to select 
the one sentence or the other having regard to all the 
circumstances of the case. While in a proper case, if 
the court is of opinion that a sentence of death, 
would be the appropriate sentence, it should not 
hesitate to award that sentence, it should not con¬ 
sider itself fettered by the absence of what is des¬ 
cribed as an extenuating circumstance, in the choice 
of the smaller sentence. 

Held, on facts that the circumstsnces of the case 
were such that it would not be proper to award a 
death sentence for the offence committed by the ac¬ 
cused. (1965) 2 L R 699 (Mys) (DB). 


—S. 302 —Sentence—Award of—Considerations. 

The question of sentence has to be determined not 
ith reference to the volume or character of the 
ddence adduced by the prosecution in support or 
e prosecution case but with reference to the tact 
hether there are any extenuating circumstances 
hich can be said to mitigate the enormity of the 

ime. AIR 1957 S C 614, Foil. 38 Mrs L J 278 * 
158 Mad Lj (Cri) 341: ILK ( 1957 ) Myi l77 t 
)58 Cri L J 1489 : AIR 19o8 Mys 150 (183) (Pt P> 
r 41) (DB). 

—S. 302—Sentence—Section provides two categories 

punishment for murder without specifying what 

ntence should be imposed and under wha 
ances — Question of punishment left entirely w 
dicial discretion of Court-Law regulating punish 
ents under Penal Code not affected by 1955 Amend 
ent of S. 367, Criminal P. ^-Criminal . C.1JJ 
367 (5) (as amended in 195o). 30 Cut LT 1. 

964) Cut 137. . 

-S. 302 - Regulation of 

[ected in respect of. See Criminal P. • l 
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S. 867 (as amended by Act (20 of 1955)). 1963 (2) 
Cri L J 234 (Orissa). 

-S. 302—Sentence—Differerce of opinion between 

Judges of Court—Death penalty not to be imposed. 

When there is a difference of opinion in the High 
Court on the question of sentence the accused is 
entitled to benefit of doubt and the death penalty 
should not be imposed. ATR 1957 S C 210, Foil. 
1963 (2) CriL J 229 : ILR (1962) Cut 516. 

-S. 302 — Accused along with others attacking 

deceased public servant who had gone in village to 
distribute water from C wt. tank — Deceased entreat* 
ing accused persons with folded hands not to murder 
another member of the party whom they were mur¬ 
derously attacking—No provocation given by deceas¬ 
ed—Deceased attacked and killed—These aggravating 
circumstances held justified imposition of capital 
sentences on accused. ILR (1952) Cut 219. 

-S. 302—Sentence—Reduction of death sentence— 

Court reducing sentence of death must give judicial 
reasons for it—Reduction under prerogative of mercy 
by State—Reasons need not be giveD. See Penal Code 
(1860), S. 396. 1954 Cri L J 171 1 AIR 1954 Pat 109 
(DB). 

-—S. 302—Murder — Sentence—Normal sentence is 
death and lesser punishment can be awarded only in 
exceptional cases, when there are extenuating circum- 
stances. AIR 1951 Pepsu 73 (77) (PtC)(Prll) 
(DB). 

——S. 302—Sentence of death. 

Where the accused caused the death of two women 
A and B by making a merciless attack on them; A was 
killed because she refused to accede to the monetary 
demands of the accused and B was attacked merely 
because she intervened to save A ; Held, that the 
only proper and suitable punishment to the accused 
was the sentence of death. 1964 Cur L J 50« : ILR 
(l 9 65) 1 Puni 201 , 1965 (1) Cri L J 473 : AIR 1965 
Pudj 150 (159) (Pt B) (Pr 12) (DB). 

S. 302 — Sentence—Lesser penalty—When to be 
pT iw B n l er e 1 , ,'? E c , e by High Courf * See Criminal 
50& (DB? ’ S ‘ 367 5 ' AIR 1955 N U C (Trav ' Co > 

msn 3 °J«r ? en *? DC « ~ f arl B Slates - Laws Act 
(1951)—Effect—Murder after 1-4-1951— Sentence. 

1 th0 J rav ,ancore Penal Code as it stood 
amended by a Proclamation dated 11-11-1944, rieor- 

^»l!n? riSO 2 m0nl for , life was the onl y sentence that 
2 hav ® been passed against a person :convicted of 
»K ■ wh r ere a Magistrate convicts an accused 
Part R *.?« DC / 0 r Of 3 ! nu / <ier aft , er the extension of the 
fVok! S L ales (L L aws ) Act *° State of Travencore- 
t£n.™ ... 0ug £ ht ‘oimpose a sentence of death or of 

SwKffi®. f0r 1,fe UDder S ' 3 °2- *■ p - C- end he is 

!“«) a ■ a ■ r 193,1 wc » « 5 

302—Sentence. 

tlont7fife° i 2 ,rh lh ? Indi3n Pe ? aI Code transporta, 
murd, ' , he l 65561 'Punishment prescribed for 

under th 6 d rv,nV Pr S °i lm -? nt for tife as was the case 
Hence ,S? ch , in and Travancore Penal Codes. 
«ence, once the lower court decides only to impose 

be iprescribed the proper sentence to 

rouf £ “ ° ne of ^nsportation for life and not rigo- 
ij?P r, sonment for life. 1953 Cri L J 1803 , AIR 
1953 Trav-Co 581 (563) (Pt C) (P r 11) (DB) 

(1951) s° 2 «r ?^ n j enc ^. (Part B States (Laws) Act 
*nent) Art (19s!)“sf25) Pr0Cedure < Amend - 

to and 9° chin are now compe¬ 
tent to impose death sentence for the offence of » 


der. After the extension of Indian Penal Code and 
the radian Criminal Procedure Code to that State, the 
Cochin Proclamation dated 26-11-1944 and the Tra- 
vancore Proclamation dated 11-11-1944 which had 
abolished death sentence for murder no longer re¬ 
main as good law. Section 0 of the Part B States 
(Laws) Act, 1951, replaced the Cochin and Travan- 
core Penal Codes with their various amendments by 
the Indian Penal Code and under that Code the 
death penalty is the normal punishment for murder. 
The saving clause in S. 25 of the Code of Criminal 
Procedure (Amendment) Act, 1951, does Dot retain 
the two proclamations in force. 1953 Ker L T 403 : 
1953 CriL) 1613 : I L R (1953) Trav-Co 514: AIR 
1953 Trav-Co 402 (408) (Pt F) (Pr 31) (DB). 

-S. 302 — Sentence — Accused sentenced under 

S. 302 for causing death of pregnant woman—Even 
if separate conviction under S. 310 is not objection¬ 
able separate punishment therefor offends S. 71—See 
Penal Code (I860), S. 310. 1953 Cri L J 1551 1 AIR 
1953 Trav-Co 374 (DB). 

——S. 302 — Convictions under Ss. 396 and 302, 
Indian Penal Code—Difference in matter of awarding 
death sentence - See Criminal P. C. (1898), S. 423 
(1-A). 1964 (2) Cri L J 585 : AIR 1964 Tripura 54. 
-S. 302—Sentence. 

Where an accused was convicted of murdering an 
old man of 75 years if the Sessions Judge does not 
impose the normal sentence provided by law but 
gives a lighter sentence he should expressly state 
the circumstances, that weighed with him in award- 
Iesser sen tence. 1952 Cri LJ 1490: AIR 
19o2 Tripura 16 (18) (Pt B) (Prs 21 to 23). 

2. Premeditation. 

See also Penal Code (1800), S. 300. 

MCrtT ?figsr *Vb »*■,. ,h,t »> 

s!" 367 (5) 93 ~ Sentence — (Criminal P. C. (1S9S), 

on D £l CaU Ai?,!^ S ' D8ls i j iury caused by lathi blow 
on head — Attack premeditated, cold-blooded and 

well-calculated — Approbate sentence isdeath - 

14 f 1 1953 SS WS'CdL J 
AIR 19o3 All 356 (358) (Pt B) (Pr 12) (DB) J 68 * 

~ - Murder by 

IpSwIiSfsj 

the result^of preMdlStton-^tenaT 1 ?' not 
duced to one for rigorous t° ^ eatb re * 

K« L T 374,498? (1, C “l J 540 1962 
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to S. 300, they may be taken into consideration in 
awarding the punishment, under S. 302. Patricide is 
a particularly heinous type of murder, but the lack of 
premeditation, the existence of provocation and the 
suddenness of the quarrel provide adequate grounds 
to reduce the sentence from one of death to rigorous 
imprisonment for lile. 1959 Ker L K 1437. 

-S. 302 — Sentence — There was no premedita¬ 
tion on the accused’s part to attack the deceased. It 
looked as if he was upset by the sudden appearance 
of the forest officers who came there to question him 
about his unauthorised clea ranee of the forest land 
and in a sudden fit of despair or auger he launched 
an attack on the deceased. 

Held, that the extreme penalty of law was cot 
called for. Accused was sentenced to rigorous impri¬ 
sonment for life. 1959 Ker L T 1340. 


S. 302 — Sentence — Deliberate crime — Proper 
sentence. 

Where the crime was cold-blooded, deliberate and 
for sordid materia! gain, the only appropriate punish¬ 
ment is death. 1958 All W R (Supp) 147 i 1958 All 
Cr R 480 s 60 Pun L R 557. 

-S. 302 — Sentence. 

Deliberate murder committed for theft of goats 
belonging to deceased — No mitigating circumstance 
— Sentence of death held justified. 56 Punj L R 183 1 
1954 Cri L J 1404 i ILR (1954) Punj 907 : AIR 1954 
Punj 201 (203) (Pt B) (Pr 23) (DB). 

3. Provocation. 

See also Penal Code (1800), S. 300. 
fi —S. 302—Sentence. 


-S. 302 — Simply because a man has been warned 

against the possibility of robbery and still takes risk 
in a trial for his murder, this rashness or foolhardiness 
is not an extenuating circumstance for the accused. 
Similarly even assuming that the accused was deli¬ 
berately poor, certainly that does not reduce the 
gravity of a murder of a brutal nature. 1961 (1) Cri 
L J 89 : 1960 Jab L J 799 : 1960 M PC 768 : 1960 
MPLJ 1226 : AIR 1961 Madh Pra 10 (12) (Pt C) 
(Pr 26) (DB). 

-S. 302 — Sentence-No premeditation to commit 

murder — Deceased shot on spur of moment — 
Death sentence reduced to transportation for life. 
1949 All Cr R 143 : 52 Cri L J 595 s 62 Mad L W 
614 : 1949-2 Mad LJ 428: 1949 Mad W N 642 : 
1949 All W R (Sup) 74 : AIR 1951 Mad 746 (752) 
(Pt C) (Pr 18) (DB). 

-S. 302 — Sentence — Accused going to his wife 

at her parents' house armed with 8' knife — Wife ill 
and confined to bed — Accused bolting door of room 
aod stabbing her on her refusal to follow him — Wife 
immediately dying of wound — Intention to cause 
injury presumed — Death sentence held justified. 
(1950) 1 Mad LJ 337: 1950 Mad WN 231. 1950 
Mad W N (Cri) 55 i 51 Cri L J 1137 : AIR 1950 Mad 
484 (486) (Pt B) (Pr 4) (DB). 


-S. 302 — Sentence—Accused committing brutal, 

cold-blooded and calculated murder of husband and 
wife while they were fast asleep along with their 
children — No extenuating circumstance to justify 
any lenient view beiDg taken of the diabolical murder 
— Death sentence up held. 1965 (2) Cri L J 661 : 32 
Cut L T 456 : ILR (1965) Cut 857 : AIR 1965 Orissa 
205 (208) (Pt C) (Prs 18,19) (DB). 

_S. 302 — Husband refusing to accept deceased as 

his wife - Accused promising deceased to supply 
certain herb to attract her husband — Deceased cre¬ 
dulously believing in accused — Accused committing 
murder of deceased by taking her to jungle under 
pretext of supplying herb — Accused belying confid¬ 
ence and taking advantage of credulousness of de¬ 
ceased-imprisonment for life awarded bv lower 
Court not sufficient - Penalty of death held only 
reasonable punishment. 1965 (l) Cri L J 317 i ILR 
(1964) Cut 752: AIR 1965 Orissa 33 13/) (Pt D) 
(Pr 12) (DB). 

_S 302 — Accused killing deceased by assaulting 

him when interfered with in their attempt to commit 
burglary - No premeditation to kill - Case is not 
one fit for passing the extreme penalty of law. (1903) 
50 J D 123 (DB). 

-S. 302 - Sentence - Accused not coming to 

attack deceased, but appearing on scene unexpectedly 
and getting involved in the occurrence - Sentence 
of imprisonment for life was not enhanced to that of 
death. ILR (1903) 2 Punj 328 : 1%4 (D Cri 1L J 350. 
AIR 1964 Punj 120 (122) (Pt D) (Pr 12) (DBj. 


A slap by V on the face of the accused resulted in a 
minor sculfle between the two. The deceased, an 
iunocent by-stander, intervened with a mild admoni¬ 
tion to the accused's adversary to stop fighting. The 
accused thereupon took a penknife from his waist 
and hit on the chest of the deceased and caused the 
injury which eventually killed the man. 

Held, that the lesser sentence was called for be¬ 
cause the slap on the face evidently made the accus- 
ed, who appeared to be hot blooded man, lose control 
of himself. That would not alford justification for 
killing an innocent by-stander. But this was not 
the tvpe of case in which the death sentence was 
called for. There was no premeditation and the knife 
was not ready in the hand but was drawn from the 
waist alter the accused had been slapped and the 
quarrel between V and him had started. Narayan 
Nair v. State of Travancore-Cochin. 1956 Cri L J 
278: 1956 Ker L T 92 i 1956 All W R (Supp) 28 : 
A I R 1956 S C 99 (102) (Pt C) (Pr 13). 


-S. 302—Sentence—Provocation — Details at the 

time of murder not proved — Accused held entitled 
to benefit of doubt in the matter of sentence. 

On the previous night of the occurrence, the ac¬ 
cused, who was a young man, had been threatened 
by the deceased, after a quarrel over tho amount 
which the deceased owed to the accused. The next 
morning the deceased was murdered in his field by 
the accused with a lathi. Tho prosecution had not 

S iven any details of the incident at the time of mur- 
er. The accused had made a frank confession. 

Held, that there was a possibility that there was a 
verbal quarrel at the time of the incident resulting in 
murder and there was some kind of provocation 
giveu to the accused on account of which ho got 
annoyed and struck the deceased. In the absence or 
any details of the incident the accused was entitled 
to the benefit of doubt in the matter of sentence. 

1959 All L J SGG. 1959 All W R (HC) 665 : I960 All 
Cri R 12. 

-Ss. 302 and 304-Applicability—Stobbing fatally 

in return to a sudden shoe beating on the face m a 
public place. , 

Where the accused is suddenly given by another 
shoe beating on the face in a public P ace and he m 
return takes out a knife and stabs the other who dies 
the accused cannot be said to be guilty of an oltence 
under S. 302, Penal Code He is only guilty of the 
ollence of culpable homicide not amounUug to mur- 

der as there was grave and sudden provooaUon 

within the meaning of Exception 1 to S 300 A £ R 
All W R (HC) 458 .1949 All Cr. CalHL 
(1950) All 960.51 Cr. L J 385 . A I R 195U Ail 
l92) (Pt B) (Pr 7) (DB). 

-S. 302—Sentence—Extenuating circumstance. 

Where an accused, a youugman of 19 years, an^, 

sSKb** at 
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the deceased in an excited and emotional manner 
without any premeditation and the deceased died : 

Held, that the ends of justice would be served if 
lesser penalty of transportation for life was indicted. 
1955 Cri L J 917 : 1955 Andh W R 53 : A 1 R 1955 
Andhra 118 (122) (Ft B) (Pr 20) (DB). 


-S. 302—Sentence. 

Held, that although no sudden and grave provoca¬ 
tion, such as would reduce the crime from murder to 
a lesser offence could be made out, yet there was 
such provocation as bore pertinently upon the Ques¬ 
tion of sentence, even if the provocation might have 
been caused by the conduct of the accused himself 
and therefore might not be a lawful excuse for the 
act done by him. 

Sentence of death reduced to transportation for life. 
58 Cal W N 1055 : 1955 Cri L J 485 : ILR (1956) 2 
Cal 380 : AIR 1955 Cal 1*16 (153) (Pt F) (Pr 29) 
(DB). 

-S. 302—Sentence—Deceased first to start quarrel 

by abusing accused and slapping him — Lesser sen¬ 
tence held justified —Criminal P. C. (189S),S.3C7 (5). 

Regarding the question of sentence to be passed in 
cases of murder it is not possible to lay clown any 
hard and fast rule of universal application. Each case 
must be decided on its own merits and punishment 
should be awarded suitable lo each case. There can 
be no general rule defining the classes of cases in 
which lesser sentence can be imposed though from 
time to time certain circumstances have beeu recog¬ 
nised by the Judges as valid grounds for imposing 
such sentence. In the absence of any extenuating 
circumstances whatsoever, the sentenceof death 
would be the appropriate sentence. The Court whose 
duty it is to award punishment must exercise its own 
discretion, but the discretion must bs exercised judi¬ 
cially and not arbitrarily. 

Where it was a casual meeting when the act of the 
‘noisy spitting* by the accused was taken by the de¬ 
ceased rightly or wrongly as an insult and he was 
the first to start the quarrel by abusing the accused in 
vulgar language and by slapping him on his cheek. 

Held, that the circumstances justified only the 
passing of the lesser sentence provided for by law. 
A I R 1956 S C 99 and A I R 1961 Madh Pra 10 and 
A I R 1953 All 220. Rel. on. ILR (1962) 1 Ker 348 * 
1902 Ker L T 111 : 1963 (1) Cri L J 536 (538. 539) 
(Prs 10, 11, 17) (Kerala) (DB). 

~S. 302—Sentence. 

Husband obtaining by coercion and threat confes¬ 
sion of unchastity from his wife — It cannot be a 
ground of sudden and grave provocation for indicting 
severe injuries on wite and for killing the alleged * 

K ramour — No extenuating circumstance to award 
ser punishment. 1964 Mad W N 294 : 1965 (1) 
Cri L J 184 i (1965) 2 Mad L J 28 j 1965 Mad L J 
(Cri) 428 t ILR (1964) 2 Mad 885 : A IR 1905 Mad 
48 (49) (Pr 7) (DB). 

" 302—Applicability — Adultery causing provo¬ 

cation — Offence held murder—In the circumstances 
sentence was reduced to transportation for life. See 
Penal Code (I860), S. 300. A I R 1955 N U C (Mad) 
1834. 

——S. 302 — Provocation grave but not sudden — 

I hough case is not covered by Exception 1 to S. 300, 
It is an extenuating circumstance to award lesser 
penalty. (1951) 3 Pepsu L R 035 (DB). 

-S. 302—Sentence. 

Wife suspected of unfaithfulness—Whether it was 
? quarrel between husband and wife in which the 
nusband accused his wife of adultery and the wife 
repudiated the charge in violent terms or some other 
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quarrel between the two spouses that was the imme¬ 
diate provocation for her murder not known—Held, 
that it was not a case in which the extreme Penalty 
of death should be exacted. 1954 Cri L J 12o3 : do 
Punj L R 123: AIR 1954 Punj 182 (186) (Pt B) 
(Pr 18) (DB). 

-S. 302-Sentence-Sentence of death-Extenuat¬ 
ing circumstance — Accused having illicit intimacy 
with deceased — Refusal by deceased to go with ac¬ 
cused—Accused annoyed by refusal as he had spent 
much money on deceased — Held this was no exte- 
nuating circumstance. See Criminal P. C. (1898), 
S. 367 (5) A I R 1955 N U C (Raj) 491 (DB). 


4. Enmity. 

-S. 302—Extenuating circumstance — Absence of 

enmitv is an extenuating circumstance justifying lesser 
penalty. 195S Cri L J 1266 , AIR 1958 All 746 (757) 
(Ptl) (Pr 32) (DB). 

-S. 302 —Murder by running a man over by 

tractor. 

Where the accused stood to gain by the death of 
the deceased and the litigation between the parties 
showed that they were on terms of enmity with each 
other and the deceased was run over deliberately by 
a tractor driven by the accused: 

Held, that this was not a case of accident and that 
the accused had committed an offence under S. 302. 
195G All W R (Sup) 71 : 5S Pun L R 318. 

5. Conviction on circumstantial evidence. 

See also Penal Code (1860), S. 300. 

-j—S. 302 — Sentence — Conviction on circumstan¬ 
tial evidence—If ground for lesser sentence. 

Dictum—Even if the conviction for murder under 
S. 302 is based on circumstantial evidence, the view 
that'because of the evidence being circumstantial, the 
sentence to be awarded is the lesser one of life 
imprisonment i> a startling proposition Hand is not 
warranted by any provision of law. 1959 Andh L T 
851: 1960 Cri L J 1302 : AIR 1960 Andh Pra 490 
(492) (Pt F) (Pr G) (DB). 

302—Sentence—Murder by two—Conviction 
on circumstantial evidence—Death caused by stran¬ 
gulation—Evidence showing good deal of struggle 
between deceased and accused—Evidence not making 
it clear who gave fatal blow or did last act of stran¬ 
gulation—Award of lesser penalty ot life imprison¬ 
ment held proper. AIR 1953 S C 364, Foil. 1962 (2) 
J 354 * AIR 1962 Cal 504 (509) (Pt F) (Pr 42) 

(DB). 


f: ?®^.T Evidence — Burden of proof—Circum¬ 
stantial evidence - Defence theory false - Effect- 
oenetit of doubt-Cnminal F. C. (1898), S. 307. 

f . In a . mu £ der Mai the fact that a foolish or false 
theory has been advanced on behalf of the accused, 
viz., ot death having been caused by accidental fall, 
will not relieve the prosecution from the responsi- 

an^L 0 * pr j v, , ng conclusively that it was the accused 
and accused alone who did it. 

When the evidence against the accused is entiiely 

Uon be?, n oh a L’T St> k .? rd0r t0 SU5tain a convic * 
!n°nno«no Uch t as .i! 0 bo who ! 1 > r incompatible with the 

th J ac , cusad a ° d if there are circum¬ 
stances to raise a doubt that the injury might have 

th^douhfm, b »V° me one f lse > then the benefit of 
must ^ to the accused. Even ii the 
^ n . u .P tances ° f the case create a strong suspicion 

deceased' if h fk 0 b( i en the , assaiIant the 
Sction c?n h« Ka ak ®, th ® Pl ? ce of P roof and "0 
159 all, 1M) (DB). SU0h !US, ' ic,0 ”• 4 S ‘" LB 
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S. 302 —Sentence—conviction for murder based 
on circumstantial evidence — Death sentence can be 
- (Criminal P. C. (1898*, S. 367 (5) ). AIR 
19oo NUC (Trav-Co) 4115 (DB). 

0. Mental condition of accused. 


-S. 302—Sentence—Matricide—Act, the result of 
sudden impulse resulting from sense of frustration 
and accumulated sense of grievance for unmotherly 
attitude of deceased towards accused, her son — 
Extreme penalty held not called for. See Criminal 
P.C. (1898), S. 367 (5). AIR 1955 NUC (Madh B) 
o99 (DB). 

7 S. 302 — Sentence — Incident, a result of minor 
incident regarding cutting thorny bushes—Sentiment 
running high and accused loosing self-control — No 
premeditation — Accused awarded lesser sentence of 
transporation for life. Madh B L J 1955 H C R 1427: 
Madh BLR 1955 Cri 244. 

S. 302 — Accused killing his wife who had 
eloped with a stranger in sense of frustration — 
Sentence of imprisonment for life, and not death 
would meet ends of justice—Murder—Punishment. 

The wife of accused eloped with a stranger and 
returned after some days. Tnere were disputes bet¬ 
ween them after her return. The panchayatidars also 
cliected a dissolution approving as it were, the con¬ 
duct of the wife to refuse to live with her husband 
and elope with a stranger. After the deed of disso¬ 
lution of their marriage, when she was proceeding 
with her father, the accused who was returning home 
saw her and stabbed her to death. 

Held, that the murder was no* a premeditated 
one, but was committed by the accused in a sense of 
frustration, all of a sudden, when he was very much 
chagrined in mind that his wife eloped with a 
stranger and hence ends of justice would be amply 
met it the accused was sentenced to imprisonment 
for life, and not to death. ILR (1964) 2 Mad 339: 
1965 (2) Cri L I 366 : AIR 1965 Mad 385 (389) 
(Pt B) (Pr 14) (DB). 


nitric acid upon her. The medical evidence showed 
that he was capable of knowing what he was doing 
and had ordinary concept of right and wrong. 

Held, that the accused was guiltv under S. 302. 
But this was not a fit case for the extreme penalty 
provided for the offence. 59 Pun L L 597 : 1958 
Cri L J 555 : ILR (1937) Puoj 1914 : AIR 1958 Puni 
104 (106) (Pt A) (Pr 10) (DB). 

-8. 302 —Murder —Sentence —Apparent want of 

motive for murder—Depressed state of mind—Lesser 
sentence upheld. 1952 Raj L W 138 : ILR (195L) 1 
Raj 800 (DB). 

-S. 302 — Sentence — Accused in state of mental 
excitement when he committed olfence — Transpor¬ 
tation for life awarded. AIR 1955 NUC (Trav-Co) 
4114 (DB). 

7. Age. 

■—S. 302 — Age or sex alone is not sufficient reason 
for imposing lesser penalty unless there are extenu¬ 
ating circumstances. I960 Cri L J 1533: 1960 All 
Cri R 249 : 1960 All W R (H C) 369 : 1960 All L J 
499 : AIR 1960 All 748 (751, 753) (Pt B) (Prs 12,15, 
24) (DB). 

—-S. 302 — Age alone is not a consideration on 
which lesser punishment could be imposed. 1959 
All W R (HC) 665 : 1960 All Cri R 12 : 1959 All L J 
S0G. 

-S. S02—Sentence—Age of accused. 

The accused dealt four kanta blows out of which 
3 were dealt on a vital part like the skull. Held, that 
in the circumstances, the mere fact that he was 70 or 
75 years of age should not be taken to be a circum¬ 
stance warranting commutation of his sentence. He 
was old enough to have known bettor, and he had 
lived long enough to lay the soothing function to his 
soul that his life was Dot being nipped io the bud. 
1958 All Cr R 165 : 1958 All L J 19 : 1958 All W R 
(H C) 175 : 1957 Cri L J 1378 : A I 8 1957 All 809 
(816) (Pt I) (Pr 23) (DB). 

-S. 302—Sentence—Youth of accused. 


-S. 302 -Sentence—Mental condition of accused. 

Where the murder was committed when the ac¬ 
cused, who did not possess the mentility of an ordi- 
nary person, was in some frenzied mood or something 
in the nature of an abnormal state of mind, held that 
the ends of justice would be met if the sentence of 
death was reduced to one of transportation for life. 
J 951-1 Mad L J 291 : 1951 Mad W N 367 : 1951 
Mad \V N (Cri) 95 : 64 Mad L W 731 : 1952 Cri L J 
366 : AIR 1952 Mad 175 (175) (Pr 4) (DB). 

-Ss. 302, 84 — Sentence — Accused cutting neck 

of a person by aruval — Though not insane, accused 
proved to be unbalanced and excited—Accused held 
not in normal mind — Death sentence reduced to 
that of transportation for life. 63 Mad L W 442 i 
1950 Mad VV N 335 : 51 Cri L J 1329 : (1950) 1 Mad 
Lf 813 i 1950 Mad W N (Cri) 91 : AIR 1950 Mad 
576 (576) (Pt B) (Pr 2) (DB). 

-S. 302 — Sentence. 

Killing a man with kassi blows on his head, of 
such severity that he died within a few minutes can 
hardly possess any mitigating qualities. (1961) G3 
Punj L R 674. 

-Ss. 302, 84 — Sentence — Mental condition of 

accused — Mental delusion — Temporary insanity— 
Effect. 

The accused laboured under a strong delusion of 
unfaithfulness of his wife. The brooding over the 
character of his wife took the form of a kind of 
temporary insanity. Disturbed by the thoughts about 
the unchastity of his wife, during the night of occur¬ 
rence, the accused caused her death by throwing 


Accused sentenced to death—Held, on facts that in 
view of youth of accused, ends of justice would be 
met by commuting it to imprisonment for life. 1957 
All L J 459 : 1957 All W R (H C) 169 . 1957 Cri L J 
337 : A I R 1957 All 177 (184) (Pr 28) (DB). 

-S. 302—Sentence—Age—Accused 22 years old is 

no reason to award lesser punishment. AIR 1955 
NUC (All) 2279. 

-S. 302—Youthful offender—Sentence. See Andhra 

Pradesh (Andhra Area) Children Act (4 of 1920), S. 3. 
1964 (2) Cri L J 126 i A I R 1964 Andh Pra 350 
(DB). 


—S. 302 — Sentence — Accused recommended^ to 
lorstal School—Madras Borstal Schools Act, 1925 (5 
f 1926), S. 10-A. 

The accused was not a hardened criminal. He was 

student of a College and was below 2L years at the 
ime he was convicted of the offence of murder. He 
hot the deceased when he abused him and his father 
iresumably when then they questioned him about his 
onduct in insulting his mother. The act was done 
iy a young man of good antecedents in an emotional 
tate 

Held, that S. 10-A of the Borstal Schools Act was 
eally intended to govern the case of such accused. 
While sentencing the accused to transportation for 
ifethe High Court recommended his case to the 
Government to take action under S. 10-A and to 
lommit him to the Borstal School for such period os 
hey thought fit.) 1955 Cri LJ 917: 1955 Andh WR 
13 : A I R 1955 Andhra 118 (122) iPt C, (Pr 20) 
DB). 


PENAL CODE (I860), S. 302. Note 7 


__§ # 302 —'Tender age—Lesser punishment. 

Mere tender age is not a sufficient reason for 
awarding lesser penalty in a case where the murder 
is extremely brutal and ruthless.'lLR (1950) 2 Assam 
423 i A I R 1951 Assam 79 (S2) (Pt E) (Pr 14) (DB>. 

_$. 302—Sentence — Age — Youth by itself is not 

sufficient reason for imposing lesser penalty. AIR 
1955 NUC (Bom) 2977. 
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The fact that the accused immediately stabbed 
himself after the murderous assault cannot serve as 
an extenuating circumstance. Similarly, youth is not 
a circumstance that the Court can take into account 
in awarding the penalty for the offence of murder ; 
that must be considered by the authorities of the 
State, in exercising their prerogative of mercy, i960 
Mad VV N 538 : 1960 Cri L J 1340 : A I R 1960 Mad 
443 (445) (Pt B) (Pr 12) (DB). 


-S. 302—Sentence—Deliberate and brutal murder 

—Youth—If extenuating circumstance. 

In a murder case death sentence should ordinarily 
be imposed but the trial Judge has discretion to 
impose lesser punishment of life imprisonment for 
reasons which should be recorded by him. The 
reasons for passing the lesser sentence must be 
adequate. Where the accused is a young lad incap¬ 
able of fully appreciating the serious consequences of 
a criminal act youth may be pleaded as an extenuating 
circumstance, but where the Court is dealing with a 
man of 23 years of age serving in Police Force who 
had deliberately brutally murdered a young man 
who was sleeping and was defenceless and had fur¬ 
ther tried to kill a mother of two children who was 
In a helpless state, there are no extenuating circum¬ 
stances for awarding the lesser penalty. 1960 Cri L J 
1208 iAIR 1930 J&K 116 (119) (Pt B) (Pr 8) 
<DB). 

-S. 302—Sentence—Age of accused between 17 or 

18 —Lesser sentence would meet ends of justice. 
AI R 1955 NUC (Madh B) 3405 (DB). 

•—S. 302 — Youthful offender convicted of murder 
need not be sent to Reformatory School. See Reforma¬ 
tory Schools Act (1897), S. 4(a). 1965 (1) Cri L J 
704 r A I R 1965 Madh Pra 122. 


—S. 302— Sentence—Murder—Youth of accused— 
Effect, 

While the age of the accused is always given due 
weight on tho question of sentence when there is no 
extenuating circumstance, the murder was in cold 
.blood, the accused had taken precaution, the victim 
was an innocent and defenceless young man of 25, 
the murder was committed in a running train when 
the passenger was all alone in the compartment—a 
matter causing general alarm to the travelling public 
eleven incised wounds were caused indicating that 
the passenger was butchered to an instantaneous 
w S ° may not remain the last trace of 

life before the train reached the next station, such a 
heinous crime, which was committed with inhuman 
brutality, calls for no other than the extreme penalty 
provided in law. 1962 M P L J 1064 t 1962 Jab L J 
«76,1903 (1) Cri L J 433 j I L R (1963) Madh Pra 

inm A1 R 1983 Midh Prft 100 ll2 > < pt E ) ( p r 25) 
(DB), 


y ' 9# 302—Sentence—Extenuating circumstances 
outh (22 years in the instant case) not a ground 
aw for extenuation of sentence—But it may be Just 
wen. note of by Government in exercise of the 
prerogative powers of mercy. 1960 Cri L J 1344 
AI " 1960 Mad 482 (407) (Pt F) (Pr 17) (DB). 


^2^302—Sentence—Extenuating circumstances 


-S. 302 — Bombay Borstal Schools Act (13 of 

1929), S. 6 — Applicability — Act is not applicable to 
accused convicted of offence under S. 302, Penal 
Code. See Bombay Borstal Schools Act (18 of 1929), 
S. 0. (1961) 39 Mys L J 665. 

-S. 302—Sentence—Mitigation. 

So loDg as law enjoins sentence of death to be the 
primary sentence, it is the business of the Court to 
impose it unless their appear mitigating circum¬ 
stances or grounds for the exercise of judicial dis¬ 
cretion io the matter. In some cases youth has been 
considered as a ground for mitigation—Offence under 
S. 390 — Accused who was 22 and 23 years of age, 
held was not so young as to be a ground for reduc¬ 
tion of sentence of death. I L R 32 Pat 243 1 1954 
Cri L J 171 : AIR 1954 Pat 109 (114) (Pt II) (Pr 24) 
(DB). 

-S. 302 — Sentence — Accused committing cold 

blooded murder of his step-mother and step-brother 
ruthlessly with considerable amount of determina¬ 
tion — Appropriate sentence is one of death only— 
Fact that the accused is only 20 years of age or that 
the family would be ruined is no extenuating circum¬ 
stance for awarding lesser punishment. 52 Cri L J 
883 : 3 Pepsu L R 303 : A I R 1951 Pepsu 111 (115) 
(Pt D) (Pr 12) (DB). 

-S. 302 — Age of the accused may be taken into 

consideration as regards sentence but not in respect 
of the nature of the crime when that of the accused 
in inflicting the fatal injuries is unusual and cruel in 
the circumstances. 1962 Raj L W 434: IL R (1962) 
12 Raj 481. 


-S. 302—Sentence—Youth of accused. 

Youth by itself is not a justification for awarding 
the lesser penalty. 1950 Cri L J 1240 : A I R 1956 
Sau 83 (87) (Pt D) (Pr 11) (DB). 

-S. 302 — Punishment — Accused committing 

murder in cold blood in order to qualify himself to 
be allowed to join a gang of dacoits with the object 
of helping them in spreading terror in the country— 
Held, neither youth nor political reasons could be 
placed in extenuation of the offence—Proper sentence 
is death. AIR 1954 Sau 39 (42) (Pt D) (Pr 15) (DB). 

-S. 302—Sentence—(Criminal P. C. (1898), Ss. 32 

and 307 (5)). 


--- i-uurc suouic 

not impose extreme penalty of death - Accused wh< 

was only 18 years of age, committing deliberate 
cruel and coldblooded murder of his companion - 
No mitigating circumstances present - Sentence ol 

r., 403 * * 953 Crl L j 1813 1 I L R (1953) TravC< 
min! A 1 R 1953 Trav-Co 402 (407) (Pt E) (Pr 29 

(DB). 

-S. 802—Sentence—Coniiderations. 
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Age alone is not a factor to be considered in pass¬ 
ing a lessor sentence than what is prescribed by law 
in tne ca<e of deliberate and premeditated murder 
of an aged man, manifestly for having rendered assis¬ 
tance in the investigation of crimes. 

The possible distress in the family of the offender 
resultant on the execution of a legal sentence passed 
on him is not a matter which a Court of Law is ex¬ 
pected to consider in passing the sentence prescribed 
by law. 1952 Cri L J 1424 i A I R 1932 Tripura 10 
(10, 11) (Prs 5. 10,11). 

S. Superstition. 

—-S. 302—Accused an exorcist subjecting woman 
believed to be possessed by evil spirits, to prolonged 
suffocation by smoke during the course of ritual and 
in addition causing burns by heat brought too near 
her body — Woman dying on account of measures 
taken by accused — Accused has to be credited with 
the knowledge that the measures taken by him were 
likely to cause death—Accused can be convicted only 
under S. 304, Part II and not under S. 302. See Penal 
Code (1860). S. 304, Part If. 1964 (2) Cri L J 557 : 
AIR 1964 Mad 480 (DB). 

9. Intention. 

-S. 302—Intention—Absence of. 

W here it does not appear that the accused either 
intended to cause death or bodily injuries which 
were sufficient in the ordinary course to cause death 
the conviction of the accused under S. 302 cannot be 
supported. Madh BLR 1955 (Cr) 130 : Madh B L J 
1955 H C R 1008 : 1955 Cri L J 284 .• A I R 1955 
Madh B 26 (28) (Pt B) (Pr 10) (DB). 

-S. 302-Murder— Intention of accused is to be 

gathered from injury inflicted by him. (1961) 39 Mys 
L J 065. 

10. Drunkenness. 

-S 302—Sentence—Intoxication—No extenuating 

circumstance. AIR 1955 N U C (Ajmer) 4793. 

-S. 302-Sentence. 

The accused was rushing out of the house with a 
bitchuva in his hand when a person caught hold of 
him to prevent him from doing any harm. Accused 
freed himself from the hold of the person by stabbing 
him and deliberately pursued a defenceless old man 
who was running away and stabbed him on the neck, 
which brought about his death within an hour. 
Lesser sentence was prayed for on the ground that 
the accused was acting under the influence of liquor. 

Held, that there were no palliative circumstances 
in the case which could induce the Court of impose 
the lesser sentence. A I R 1952 Mad 175, Dist. 1954 
Cri L J 672 : 1953 Mad W N 941 1 A I R 1954 Mad 
523 (527) (Pt C) (Pr 21) (DB). 

-S. 302, 86, 300 —Death caused by gun shot by 

person intoxicated—Punishment should be lesser one. 
AIR 1935 Cal 580 : 36 Cri L J 1322 (FB), Dissent. See 
Penal Code (1860), S. 86. 1953 Cri L J 434s AIR 1953 
Raj 40 (DB). 

-Ss. 302 and 86—Sentence — Murder by drunken 

person. 

Where there is no clear motive for the murder, 
drunkenness of the accused at the time of the murder 
affords a sufficient excuse for not exacting the ex¬ 
treme penalty of the law. 1953 Cri L ) 434 s I L R 
(1951) 1 Raj 727 i 1952 Raj L W 145 : AIR 1953 Raj 
40 (41,42) (Prs 8, 9) (DB).J 

11. Starvation. 

-Ss. 302, 84—Death caused of four children, on 

account of anger due to hunger—Accused himself sur¬ 
rendering with the weapon — Accused held knew the 


nature of act and also knew what he was doing was 
both wrong and contrary to law — S. 84, held did not 
apply — Sentence was reduced to transportation for 
life — Criminal P. C. (1698), S. 401. See Penal Code 
(I860), S. 84. 51 Cri L J 1491: A I R 1950 Mad 592 
(DB). 

12. Confession by accused. 

See also Penal Code (1860), S. 300. 

-S. 302—Confession made to Magistrate in accord. 

auce with S. 164, Criminal P. C., found to be volun¬ 
tary and true — Accused also admitting in her state¬ 
ment before committing Magistrate that she had 
administered poison to her husband at instance and 

E ursuasion of her co-accused — Confession retracted 
efore Court of Session — Incriminating article re¬ 
covered by Police on being pointed out by accused— 
Conviction of ^accused woman under S. 302, Penal 
Code on basis of such evidence held justified — 
Conviction of other co-accused could not be based 
on retracted confession of accused in absence of 
direct evidence. See Evidence Act (1872), S. 24. 
(1951-52) 10 J 6c K L R 162. 


-S. 302—Conviction — Retracted confession — No 

corroboration - Effect. 

Where the accused charged for offence under 
S. 302, Penal Code, had made a confession which he 
retracted even in the committal proceedings was con¬ 
victed by the Sessions Court holding the confession 
to be true and where it was contended in the appeal 
bv the accused that the conviction could be sustained 
if the Court believed the uncorroborated confession, 
even though retracted to be true: 

Held, that the rule of prudence is that when a con- 
fession is retracted at the earliest opportunity the 
Court should require some corroboration of it in 
material particulars to convict the accused on that 
confession. (AIR 1950 Rajasthan 5 ned 16, Ref.) Even 
though corroboration was possible by independent 
evidence nothing was adduced under the circum. 
stances it is difficult to hold the confession is true. 
Hence the conviction has to be set aside. A I R 1946 
All 15 and AIR 1925 All 627 (FB), Disting. 1952 Raj 
L W 312 : I L R (1952) 2 Raj 602 : 1953 Cri L J 
1853 : AIR 1953 Raj 214 (214, 215) (Prs 4, 12) (DB). 

13. Sex. 

-S. 302—Sentence—Discretion of Court—Relevant 

considerations — Youth or sex alone not sufficient 
reason for imposing lesser penalty unless there are 
extenuating circumstances. 1960 All L J 499 : I960 
All W R (HC) 3G9j 1960 All Cri R 249: 1960 Cri L i 
1536 : A I R 19C0 All 748 (751, 753) (Pt B) (Prs 12, 
15, 24) (DB). 

14. Insanity. 


See also Penal Code (1860), S. 84. 

a-Ss. 302,84, 300-Unsoundness of mind-Epile- 

>tic insanity — Must exist at time of commission of 
he act—Held on facts that the murder was coinmit- 
ed not in a sudden mood of insanity. See Penal Code 
I860), S. 84. 1961 (2) Cri LJ 43 : AIR 1961 SC 
98. 

—Ss. 302 and 84—Inability to prove motive — Pie® 
t insanity. 

The mere fact that the prosecution is unabloto 
uove motive beyond any reasonable doubt is no rea- 
od for holding that there was no motive for it Mr 
5 the absence of motive any reason for holding tda 
he plea of insanity has been established ILR 
| Assam 423 : AIR 1951 Assam 79 (82) (Pt D) (Pr 
2) (DB). , 

—Ss. 302 and 84 — Offence under S. 302 -P ea of 
nsanity - Mere establishing that some time prior to 
iccurrence accused suffered from derargement 
nind, will not be sufficient to bring case under e 
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emption—Burden lies on accused to prove mental 
condition, at crucial point of time, such as described 
under S, 84—Evidence Act (1872), S. 105. See Penal 
Code (i860), S. 84. AIR 1965 Vfad 283 (DB). 

-S. 302—Sentence—Insanity, if ground for mitiga¬ 
tion. Accused recently giving birth to a child jump¬ 
ing in a well with the child in the night—Alter hue 
and cry accused taken out of well but child dying by 
drowning — Accused charged with murder and at¬ 
tempt to commit sucide — Plea of somnambulism not 
substantiated — No expert examination or collection 
of evidence in light of medical knowledge of puer¬ 
peral disorders—Specific defence not set up by accused 
—Held that court could not guess that it was a case 
of puerperal insanity constituting valid defence 
under S. 84—Cooviction and sentence of imprison¬ 
ment for life confirmed — Case recommended for re¬ 
duction of imprisonment to six months. See Penal 
Code (I 860 ). S. 84. 1959 Cri L J 724 : AIR 1959 Mad 
239 (OB). 

—-Ss. 302 and 84—Murder—Accused charged with 
—Plea of unsoundness of mind set up — Burden lies 
heavily on him to prove unsounduess — He must 
prove that he was totally deprived of his understand¬ 
ing and memory — Held accused failed to discharge 
burden of proof. 

Section 84 of the Penal Code and S. 105 read with 
5. 4of the Evidence Act place a heavy burden on the 
defence before the offence can be excused. The effect 
of S. 4 of the Evidence Act ioterpreling the words 
shall presume is that the Court shall regard the 
absence of unsoundness of mind as proved, unless 
and until it is disproved. So long as the accused was 
not insane as to make it impossible for him to know 
the nature of the act or to realise that his act was 
wrong or contrary to law, he would be guilty of the 
offence committed by him. The evidence ought to be 
sufficient for a categorical finding that at the time 
when the accused committed the act he was of un¬ 
sound mind to such an extent that he was incapable 
of knowing what he was doing was wrong or con¬ 
trary to law. 

Where a man is totally deprived of his understand- 
jng and memory, and does not know what he is do- 

P f ore a beast, he will properly be 
exempted from the punishment of the law. 

,hJl he il‘ he “ ccused > a ^rber, gave with a razor 

had 2 Vi t! ? e tbroat the deceased, who 
fh« aIa ‘k j® b?rber s shop to have a shave, sat on 
dead_body of 'be deceased and drew out some 

with h n V hr0al b / hls fingers and when charged 

JEfcS* ‘be circumstances on which the defence 
Ltahlhf 0 1[ ?. nocuous - *bat the defence did not 
the ct * y ° r even Probability of insanity, that 
of. n! aDces W0r ? coasistent with the behaviour 

SffAf 290 • AIB1963 

15. Deaf and mute accused. 

—Ss. 302, 84 - Criminal responsibilily of deaf and 
JSLSa 8 ? Under S. 302,1. P.C.—Accused cannot 
dLf u°? Punishment Imerely because he is 

SSrUaffif’ SeePenal Code(1800/, S.84. (1900) 

Se S bS 2 s7n S p e n teDCe ~ De r af - m J Ute - Where a deaf and 
High Sufr ^ rS ° n ,s . k fou “ d 8 uil ‘y “order, the 
Imprisomnan, k pass . 1,10 “inimum sentence of life 
Crppni by exercise of its powers under S. 341, 
exemnHnri k here 13 110 provision in the Code for 

'I J5S6?S c ^eK° 18 f ^7 D g^“ l5h '”“ , ■ 1959 c,i 


16. Nature of injury. 

-S. 302—Sentence —Mitigation. 

Held, that there were no extenuating circumstances 
which might justify the awarding of the lesser sen¬ 
tence provided under S. 302 in a case where the de¬ 
ceased was given deliberately a number of incise! 
wounds with a sharp-edged weapon like a knife 
which entered the ribs causing rupture of the perito¬ 
neum and the abdominal cavity, entering into the 
stomach and the liver and the spleen making clear- 
cut injuries in them. Uader circumstances such us 
these a sentence of dealh was the proper sentence 
under S. 302. 1957 All L J 302 : 1957 Cri L J 617 : 
1957 All W R (HC) 35i : AIR 1957 All 377 (3S0) 
(Pt B) (Pr 13) (DB). 

——S. 302—Weapon used—If.injuries were caused og 
vital part of body by sharp.edged weapon, inference 
K irresistible that accused intended to kill deceased— 
Exceptions 1 and 4 were held not applicable. See 
Penal Code <1863). S.300, Exceptions 1 4. 1953 Cri 

L J 1150 : AIR 1953 All 497 (DB). 

-Ss. 302, 304 and 325—Applicability. 

Quarrel between accused and deceased for latter's 
refusal to allow accused to take water from his 
channel—Next day accused following deceased with 
3 u - 1 Li a , r some distance suddenly giving him 
lathi blow on leg—Deceased falling down — Accused 
giving another severe and smashing lathi blow on 
head of deceased resulting in fractuieof skull, com¬ 
pression of brain with profuse bleeding and ultimately 
resulting in his death—Intention to cause death, held 
must be presumed in the circumstances as the attack 
was deliberate, planned and coId-blooded-Oifeoco 
302 an 0 d “Ot.under S. 304 or S. 325. ILR 

AIB 1953 A " 356 1357 ' 

Tr^n', 3 ? 2 !' 3 °’ 4 . V !I .‘ D j uries inflicted on deceased 

cienMn ^ l pa of bod y r but 00 le S s ~ Injuries suffi- 
s n Li r ,,? ar y C0U[Se of "ature to result in death— 

Jith i. 2&I SUr . ge °. D may possibl y have Prevented 
DOssih li^ nff n ° re l e y? nt a j th * s is not a reasonable 

rm'i&Ti j” k l Sit s ■ 302 ,nd ” ot undet 

—-Ss. 302, 84—Sentence—Extenuating fact—Multi. 

pulse and S thi Ul nt n Sh ° rt ‘i me ou uncontrollable im. 
cnnsfiff.tA 2 S. atrocious nature of the crime do not 

RWSOS fnR QUatlDg ,acts - AIB 1955 NUC (M.dk 


B) 4528 (DB). 

~r a S a 3 d °5 ~ S r e “ te r • ~ Bru ‘al “urder of innocent 
k y ?j r ? T^rime actuated by greed—Death 

1952 CHL ? “i R U952) 8 Madh B 75 7 

(““SIft{bSS ia 52M,dhB 153 (156 > 

-TtJS JJ 4 “ Lathi b'ows—Death—Punishment. 

two assailants simultanouslv attart „ 186 vvbore 

victim, and both belabour him*!? nu 5 UQ ^sisting 
blows some of which came U W1 , h doz f? s 01 f lathi 
sheer quantity indicates tho/fk ^ racl JJ re °f hones, the 
h.d (he £ittuSi,"'“3 Tg&f™ have 

as were certain to result in death i?J? SU P h ‘"furies 
events. Therefore the comfio!) J n r™? 1 C0UrS0 of 
under S. 302,1, p. C and th« IC iL° n . S °* 1 . 0 accu sed 
prisonment are proper sentences for life im. 

M P LI 852 , wBS'bSl'j fill L ’ 901 ‘ 1962 
ol - Seriousness 



232 


PENAL CODE (1860), S. 302. Note 16 


W here the accused dealt blows after blows causing 
no less than 20 stab.wounds on a defenceless woman, 
it called forth for a deterrent sentence. 1957 Jab L J 
920. 

-S. 302 — Sentence — Murder by administering 

oleander in high dose. 

Where the appellant was proved to have caused the 
death of the deceased by administering him oleander 
in liquor in high dose and he had undertaken the act 
ior his friend (son-in-law of the deceased) for a petty 
matter, like a domestic matter between husband and 
wife: 

Held, that the murd-r was an extremely wicked 
one on the part of the appellant. There were no 
redeeming features in the case, and the sentence of 
death passed upon him could not be commuted to 
transportation for life. 1957 Cri L ] 990 : ILR 34 Pat 
821 : AIR 1957 Pat 4G2 (465) (Pt B) (Pr 13) (DB). 

-S. 302 — Sentence. 

Where other side was not armed with any weapon 
and there is no evidence that they did any aggressive 
act against the accused persons or that they assaulted 
any of them, on the other hand, they were all along 
in the course of discussion quite reasonable but in 
spite of their reasonable attitude, the accused, with¬ 
out any justification, committed the brutal assault on 
the deceased with the sharp weapon which resulted 
in his death : 

Held, that the accused was, in the circumstances, 
rightly sentenced to death under S. 302, Penal Code. 
ILR 33 Pat 397 : 1955 Cri L J 597: AIR 1955 Pat 
161 (166) (Pt D) (Pr 9) (DB). 

-S. 302 — Sentence — Accused committing cold¬ 
blooded murder of his step mother and step brother 
ruthlessly with considerable amount of determination 
— Appropriate sentence is one of death only — Fact 
that the accused is only 20 years of age or that the 
family would be ruined is no extenuating circumst¬ 
ance for awarding lesser punishment. 1952 Cri L J 
1056: AIR 1951 Pepsu 111 (115) (Pt D) (Pr 12) 
(DB). 


-S. 302 — Murder caused bv injury — Absence of 

medical evidence — Presumption of lesser injury. 

Absence of medical testimony as to the nature of 
the injuries in a case of murder need not necessarily 
lead the Court to presume the lesser kind of injury; 
for if the injury is such that the Court might itself 
think it to be sufficient in the ordinary course of 
nature to cause death, even without medical testi¬ 
mony, then the accused can be convicted under 
S. 302. 52 Cri L J 207 : AIR 1951 Sau 17 (18) (Pt B) 
(Pr 4) (DB). 

-Ss. 302, 304 — Applicability — Death caused by 

6ingle blow. 

No general rule cm be laid down that in all cases 
where one blow is given and deceased dies, the 
offence must be presumed to be under S. 304, Penal 
Code. Each case depends upon its own circumstances. 

W here the accused caused the death by a single 
blow by a stick on the temple of the deceased while 
he was sleeping it was held that the offence fell under 
S. 302 and not under S. 304, Penal Code. (1950) 3 Sau 
L R 2S0 (DB). 

-S. 302 — Sentence — Accused killing four years 

old child by mercilessly cutting her with heavy and 

sharp weapon — Accused also killing his wife — 
Sentence of death is only possible sentence — (Cnmi- 

Da ! P. C. (1898), Ss. 439 and 307). AIR 19 od N U C 
(Trav-Co) 4115 (DB). 


17. Class to which accused belongs. 

S. 302 — Sentence — Mitigation — Grounds. 


Where an accused, convicted on a charge of murder, 
pleads that he belonging to a higher caste was insult¬ 
ed by the deceased belonging to a lower caste, and 
that it provoked him to do the act which ended in 
the death of deceased, it cannot be said that such an 
insult coming from a member of a lower caste would 
reasonably enhance the degree of provocation so as 
to justify the infliction of the lesser sentence of trans- 

S oration. The question of the respective caste, of the 
eceased and the accused cannot be a relevant factor 
in such a case. 1952 Cri L J 946 : AIR 1952 Bhopal 
21 (24) (Pt C) (Pr 16). 

--S. 302 — Sentence — Accused an aboriginal who 

is by nature highly excitable and inclined to commit 
most serious crimes on even mild provocation — He 
having been dispossessed of lands by the deceased in 
shrewd litigation not allowed to cultivate lands in 
spite of entreaties that he would otherwise starve — 
Accused becoming desperate and joining in murderous 
attack on the adversary—Death of co-accused during 
trial - Accused already in Jail for more than 18 
months undergoing agony of capital sentence hanging 
over his head—Lesser penalty permitted by law held 
would meet ends of justice, (1963) 5 Orissa J D 145 * 
1964 (1) Cri LJ 464 (Orissa). 

-S. 302 — Conviction for murder — Sentence of 

death — Accused an aborigin Adibasi — That itself 
is no reason for not passing death sentence. 1903 (2) 
Cri L J 234 (Orissa). 


-S. 302 — Sentence — Double murder — Sentence 

primarily depends upon the gravity of the offence — 
Extenuating circumstance—Accused being aborigines 
of backward tribe by itself is not an extenuating 
circumstance for passing lesser sentence. 1984 (l) 
Cri L J 121 (Patna). 

-S. 302 — Sentence. 

Where the accused aged about 20 to 22 years and 
belonging to a backward class killed the deceased 
acting under the stress of great emotion caused by 
the belief that the deceased practised witchcraft and 
was responsible for the death of his bullock : 

Held, that the lesser sentence (transportation for 
life) would meet the ends of justice. 1955 B L J R 
422 : 1956 Cri L J 89 : AIR 1956 Pat 10 (15) (Pt B) 
(Pr 29) (DB). 

18. Motive. 


See also Penal Code (1800), S. 300. 

—Ss. 302 and 40 — Motive-Proof of, when essen- 
il — Murder case depending on circumstantial 
idence — Motive may be necessary to prove intern 
>n — Existence of other evidence to provenience 
Proof of motive is not necessary. AIR 1955 N U C 
jmer) 5485. 

—S. 302 — Sentence — Mitigating circumstance 
Absence of motive of the fact that accused did 
it run away after committing murder — Not miti- 
ting circumstance. 

Per Srivastava J.- It is not always possible for the 
osccution to suggest a motive for each crime that 
committed. The absence of a motive may be a 
rcumstance to be used in favour of the accused so 
r as the conviction is concerned. But if the com' 
ission of the offence is proved by satisfactory 
jdence no importance can be attached to the mabi- 
y of the prosecution to suggest a motive for the 
ime. Absence of a motive cannot be used as a 
itigating circumstance in connection with the 
easure of sentence to be imposed. AIR ivoi * ° 
L4, Rel.on. 

The circumstances that after attacking th e ueceas- 
1 the accused did not run away but was sitting near 
ie place of occurrence and did not resist his being 
ken to the thana do not also provide any grounds 
, r extenuation for the purposes of sentence. 1903 (2) 
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Cri L J 4S1: AIR 1963 All 501 (504-505) (Pt B) 
(Prs 19, 22) (DB). 

-S. 302 — Absence of motive — Eflect of, indicat¬ 
ed. See Penal Code (1880), S. 40. 1958 Cri L J 1266 : 
AIR 1958 All 743 (DB). 

-S. 302 — Sentence. 

Where it was as much the stubbornness of the 
deceased as the intransigence of the accused that led 
to a murder foil?wing a dispute between the brothers 
with regard to the division of their properties, lesser 
sentence of imprhonment for life wiuld meet the 
ends of justice. ILR (1964) Andh-Pra 185 (DB). 

-S. 302—Sentence—Murder of unsuspecting and 

defenceless woman by head constable for gain— 
Death sentence passed by trial Court confirmed. 

Where one head constable, a member of police 
force who is expected to protect life; himself took to 
murder :and robbery and it was preplanned and 
diabolical murder for gain and the victim was an 
unsuspecting and defenceless woman: 

Held that there was no hesitation in confirming 
the sentence of death passed by trial Court. (1962) 2 
Andh L T 393. 


-S. 302—Sentence—Base motive—Aggravating cir¬ 
cumstances — Tendency to award lesser sentence 
deprecated. 

If an offender is actuated by a base motive in the 
commission of a murder, that does not g-i in mitiga¬ 
tion of the crime. On the other hand, that is an ag¬ 
gravating circumstance. In such a case the proper 
sentence is death. 

Tendency of some of the Sessions Judges to award 
lesser sentences to culprits who commit gruesome 
murders on the'ground that the commission of murder 
was necessitated by their desire to commit theft or 
robbery and it was not a pre-planned murder, 
deprecated. (1955) Andh W R 703: 1955 AndhLT 
231:1957 Cri L J 1222 : AIR : 1957 Andh Pra 
899 (902) Pr 10) (DB). 


-Ss. 302 and 40 — Proof of motive—Necessity. 
Motive is not an essential element to prove the 

S oilt in a criminal case. It may strengthen the evi- 
snee on record. But adequacy or otherwise of the 
motive is of no consequence, for most of the grievous 
crimes are committed out of very flimsy and frivolous 
consideration. If there is positive evidence, want of 
motive or inadequacy thereof can have no bearing on 
c ase (1957) 2 Andh WR I5G : (1957) Mad LJ 
Cri L J 1091 , AIR 1957 Andh Pra 
758 (762) (Pt C) (Pr 11) (DB). 

r-?. 302 — Sentence - Base motive — Aggravating 
circumstance — Tendency to award lesser sentence 
deprecated. AIR 1955 NUC (Andhra) 6092 (DB). 

<nJi S '. 3 5 2 7 Motive — Absence of, how far relevant 
See Criminal P. C (1898), S. 367. 56 Cri 
W 1152 : AIR 1955 Andhra 161 (DB). 

5=4 302 7 Trfal und er Ss. 304/326, Penal Code. - 
j„,? e “ce of prosecution witnesses that there was ill- 
i. be tween accused and his victims over ques- 

iniuri« P K°M 0h0n—Motlve ,0r assaultin 8 a “ d causing 
2ft. J 0 ] d a PParont and the existence of 

n.RwSfutss 'sir 1 ,o ,h8 s ° ding of 8 “ m - 

STSif 8 r Mcrdfr-Absence of motive — Effect 
BhoSl 57 See Pena 0,68 (180O) ’ Sl 84 - AIR 1956 

^Mu',S~\ P i Pr .f iatio ? of circumstantial evidence 
! mMnif S Mo L, ve 7 Importance of - Absence of 
: L 1 •JL" vitiates conviction. 1982 (2) Cri 

J 354, AIR 1962 Cal 504 (509) (Pt C) (Pr 44) (DB). 

-"-S. 302— Motive—Proof of, necessity. 


Ordinarily when there is sufficient direct and cir¬ 
cumstantial evidence connecting the accused with 
the commission of the offence the proof of motive 
becomes unimportant (There was held not sufficient 
motive for murder). ILR (1953) Hyd 32 : 1953 Cri 
LJ 935: AIR 1953 Hyd 161 (165) (Pt D) (Pr 19) 
(DB), 

-S. 302-Motive. 

Motive however strong is nothing more than a 
link in a chain of circumstances establishing the guilt 
of a person. At the same time mere non-estabiish- 
ment of motive would not be sufficient ground to 
order the acquittal of an accused 1954 Cri L ] 1124 : 
AIR 1954 J 6 c K 42 (43) (Pt B) (Pr 7) (DB). 


•-S. 302 — Evidence of murder—Motive, bow 

far relevant. 

Where in a trial for murder there is direct evidence 
of a reliable character, no question of motive can arise. 
This is, of course, subject to the consideration that 
the absence of motive may throw doubt on the truth 
of the direct evidence but if making all allowances 
for it, the direct evidence cm be trusted the question 
of motive presents little difficulty. 

Hence, the mere fact that the motive alleged by the 
prosecution is inadequate is not in itself a ground for 
not convicting the accused. Satar Mir v. SUt-?, 1(1 J 6 c 
K L R 155 : 1952 Cri L J 949 : AIR 1952 J 6 c K 22 
(23) (Pr 8 ) (FB). 

—S. 302—Motive for ’murder — It is not necessary 
for prosecution to establish existence of motive when 
evidence is otherwise cogent and clear. (1949) 8 1 6 c 
K L R 69. J 


— Ss. 302, 31 and 300—Applicability—A stubbing 
C with knife given by B—Both tried together—Ac¬ 
quittal of B—Effect on A’s conviction—\pplicability 
of maxim 'falsus in uno falsusin omnibus’—Sentence. 

While B and C were sitting heforo a beedi shop, ac- 
cused A came to the shop and a>ked C to get him a 
chew. On C’s expressing inability, A’s brother pur¬ 
chased tor him the chew and B gave his knife to A for 
splitting arecanuts for thechew. A kept the knife after 
its use and after speaking something with B took C 
with him and stabbediC in abdomen within 10 feet of 
the shop. A and B were tried under S. 302 and S. ,302 
read with S. 34, I. P. Code respectively. B was ac¬ 
quitted but A was convicted and sentenced to death 
It was contended in appeal that in view of B s ac¬ 
quittal, the maxim 'falsus in uno falsus in omnibus’ 
applied and A should have been acquitted. 

Held, that the maxim was not a rule of law of 
universal acceptance. It was only a rule of caution 
and not a mandatory rule of evidence AIR 1957 SC 
360, Rei. on. (2) that on a careful and anxious consi- 

,h,,° f A 1 K 0 J P I°u? CU i t £ n e Y idence there was no 
Jf t b K« th 0 k A had s f tabbed 9 t0 death. (3) that in view 
of the absence of premeditation, lack of motive to 

h! , f« der . , k and / h i pr ° babllit y of some provocation 
b ®[°.'£ the aCt “ 8 gabbing the sentence of death was 

s&wre g jar ■ w s 

Ss. 302, 325—Absence of motive. 

Absence of motive cannot be sufficient tn «„.a 
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(271) (Pt B) (Pr 28) (DB). 

-S. 302—Sentence—Motive for murder that dece¬ 
ased was on visiting terms with wife of accused, who 
resented it—Lesser penalty awarded. 1956 M B L J 
343 : Madh BLR 1956 Cri 1. 

-Ss. 302 and 300—Reliable and direct evidence of 

murder available- Question of motive does not arise. 
See Penal Code (1860), S. 300. 1960 Cri L J 1622 : 
AIR 1960 Mad 533 (DB). 

-Ss. 302, 300, secondly — A stabbing his wife in 

lungs and intestine — Injuries resulting in death— 
A complaining about her illicit intimacy with his 
cousin—Odence is murder — That the deceased was 
on terms of illicit intimacy with A's cousin was only 
motive for murder aud was no ground for awarding 
lesser punishment — It was for Government to con¬ 
sider whether it was a fit case for commuting death 
sentence to transportation for life. See Penal Code 
(I 8 f 0), S.300. 1956 Cri L J 1004: AIR 1956 Mad 425 
(DB). 

-S. 302 — Lesser penalty — Extenuating circum¬ 
stances — Ordinarily for olfence of murder death 
penalty is appropriate sentence. Only where adequete 
reasons exist that this rule should be departed from 
and lesser penalty awarded. For every murder there 
would be a motive but the Court cannot treat motive 
as an extenuating circumstance — Accused catching 
hold of deceased and pushing him to go along with 
him to village munsiFs house — Deceased trying to 
escape from him—Accused taking out his knife and 
stabbing him in .fit of passion—There is: no extenuating 
circumstance. See Criminal P. C. (1898), S. 307 (5). 
AIR 1955 N U C (Mad) 5676 (DB). 

-Ss. 302, 84 — Multiple murders — Accused not 

insane — No motive — Sentence — (Criminal P. C. 
(1899), Ss. 401 , 367 ). 

In cases of multiple murders where an accused is 
clearly not insane in the sense that he did not know 
what he was doing, and clearly knew' what he was 
about, the mere absence of motive, the apparent 
senselessness of the murders and the fact that he 
murdered persons in his own family in cold blood 
can furnish no extenuating circumstances which the 
Courts can take into consideration in mitigation of 
the sentence. In such cases, Courts cannot take upon 
themselves the responsibility of recommending for a 
comparatively short period of imprisonment a man 
who has once been a victim to homiciial frenzy ot 
this description and expose other innocent persons to 
a similar attack after his release from prison. In cases 
of this kind the law must take its course, and the 
only sentence that a criminal Court can pass is the 
extreme penalty. Case law reviewed. (Court refused 
to reduce sentence to transportation for life or 
recommend the case under S. 

Government). 1951 Mad W N Cr 202 : 1951 Mad W 
N 343 : 1951-2 Mad L J 593: 19o2 Cri L J 625 : AIR 
1952 Mad 289 (291) (Pt A) (Pr 8 ) (DB). 

-S. 302-Motive. . 

Absence ol evidence of motive will not be material 
when there is other convincing evidence ot the guilt 
of the accused. 1955 Nag L J 278 ' 

ILR (1955) Nag 23 i Alh 195o Nag 9/ (95)(ltC) 

(Prs 13, 10) (DB). 

-Ss. 302 and 323 - Evidence - Chain of circum¬ 
stantial evidence is complete which leads.to irresistible 
conclusion that accused was responsible for. 

—Death of deceased by fatal injury-Proof of accused 
assaulting victim with first blows and kicks though 
infliction of the fatal injury not seen by eye.witnws 
-Proof of facts and circumstances- Held,f * 1 
and circumstances were only consistent with guilt ot 
accused that he was author ot the fatal injury and 


..ww not consistent with any other rational 
explanation—Since motive for murder was shrouded 
with mystery, -lesser senteoce of imprisonment for 
life would meet ends of justice. (1964) 0 Orissa J D 
257. 

-S. 302—Evidence of motive. 

There is no burden of proof on the prosecution to 
establish the existence of any motive. ILR (1962) 
Cut 806:29 Cut L J 290: 1963 (1) Cri L J 213: AW 
1963 Orissa 33 (36) (Pt B) (Pr 13) (DB). 

-S. 302—Motive—Absence of. 

In a murder case it is not obligatory on the pro. 
secution to pro/e adequate motive for the crime. At 
the same time'the absence of an apparent motive on 
the part of the accused in committing a murder is 
material when the question of sentence is concerned. 
The failure of the prosecution to establish motive is 
not sutficient to disbelive eye-witnosses. AIR 1941 
Mad 320, Ref to. 1952 Cri L J 1213: AIR 1952 
Tripura 7 (S) (Pt B) (Pr 12). 

19. Injuries to accused. 

-S. 302 — Sentence — Court excluding portion 

relating to confession of olfence and admitting in 
evidence only the complaint portion relating to 
assault on the accused — Accused not prejudiced by 
such admission of portion, which was wholly 
separable — Such portion held would enure for the 
benefit of the accused as an extenuating circumstance 
regarding sentence. See Criminal P. C. (1898), S. 307. 
AIR 1955 N U C (Mad) 5367 (DB). 

-S. 302 — Lesser sentence — Accused beaten by 

men of deceased before accused committed terrible 
deed — Lesser sentence awarded — (Criminal P. U 
(1898), S. 307). AIR 1955 N U C (Mad) 536/ (DB). 

20. Attempt to suicide. 

-S. 302-Sentence-Mitigation-Considerations. 

The accused wanted to take his wife to his place, 
and when he did not succeed in bis attempts n 
stabbed his wife having had a feeling of frustrate • 
Immediately after he stabbed his wife he wanted 
put an end to his own life: I 

Held, that this was not a case in which the extreme 
penalty of law should bo imposed upon the accused' 
The ends of justice would be meti^ e A l n C r| Ul\ 
life imprisonment. (1957) Mad L I (Cr. 4«: W 
2 Andh W R 187 : 1958 Cri L J 473: AIR 1958 Andb 

Pra 203 (205) (Pt B) (Pr 9) (DB). 

21. Family considerations. 

-Ss. 302 and 320-Intention to kill - 

Throwing of acid on deceascd-Offeiice Sent 
In law there is no difference between deat >> 8 

the result of a direct intention t° kill and the i« # 
of a person wilfully doing an act of which deh^ 
probable consequence. It is 3 well-established J ^ 
rule that every one is presumed to contemD at 

probable consequence of his own act fhro ^ 

acid is likely to cause death and lf th ® f C aC id 
knowingly aud intentionally throws corrosiv 
on the deceased, then he obviously mtendsto 
such bodily injury as is likely to cause death. 

Accused was charged under S. 302, P«J»g£*Sj 

causing the death of two ^ £ rt Xy were 

upon them in the dead of night when m X h , 
sleeping. The evidence clearly indicated that w 
accused had motive to take serious revenge h f dale 
the deceased and had contemplated, prior r 

of the incident, using another deceased as a cat ^ ( 

to put the deceased out of her way and i ^ t of 
aden act Committed at thespuroHhe mom ^ 


su 


in the heat of passion, was a pre 
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PENAL CODE (I860), S. 302, Note 23 


\\ tare a person hit is a young man of 26 years, the 
stick with which the blow is dealt is not proved to 
be deadly and it is neither seized nor produced, there 
is no evidence about the nature of the blow except 
that to be gathered from the inquiry and contributory 
causes, if any, for the immediate death a-e not 
elicited, it is rather unsafe to impute theconsequences 
of the intention to the person that dealt the blow, 
further, if the act has been done suddenly in a 
melee where the accused could not have intended the 
death of the person dealt with the conviction should 
be under S. 326 and nut under S.302. (1951) 55 

Mys H C R 317 (DB). 

— Ss. 302, 32G—Lethal weapons. 

A dang is a lethal weapon and in State of Punjab 
it is used effectively to kill. A lathi is a lethal 
weapon. AIR 1928 Lah 93, Rel. on. ILR(l95I) 
Punj 227 (DB). 

24. Absence of corpus delicti. 

See aKo Penal Code (I860), S. SOo. 

®-S. 302 — Conviction—Basis of—Corpus delicti 

not traceable — Proof of murder solely dependent on 
retracted confession — Improbability of manner of 
murder — Accused entitled to benefit of doubt. See 
Penal Code (I860), S. 3C0. 1957 CriLJ 559 : AIR 
1957 SC 381. 

-S. 302—Seutence—Extenuating circumstances— 

Body not found—Youth of accused. 

The murderers having been found, the mere cir¬ 
cumstance that the body of the-unfortunate victim 
had been effectively made away with by the convicts 
should not influence the Court in the passing the 
sentence of death. 

Held, that inexperience and youth of the accused 
taken with other circumstances of the case justified 
the passing of the lesser sentence. 1958 Cri L J 842 : 
AIR 1958 All 514 (521) (Pt F) (Fr 41) (DB). 

-S. 302—Evidence and proof— Discovery or iden¬ 
tification of dead body if absolutely essential. 

Though proof of death of the deceased is the initial 
condition-to be satisfied for rendering the accused 
guilty of murder it is not imperatively essential, in 
order to justify a conviction for murder, that the 
'corpus delicti' should be forthcoming. To recognize 
any such condition precedent, as being absolutely 
necessary to conviction in all cases, would be to 
afford complete immunity and certain escape to those 
murderers who are cunning or clever to make away 
with or destroy the bodies of their victims. Hence the 
mere circumstance that the body of the deceased has 
not been or could not be identified due to mutilation 
is a most inadequate reason upon which to refuse to 
convict accused of murder. ILR 3 All 383, Ref. 
(1950)55 Mys H C R 48 (DB). 

-S. 302 —Conviction—Dead body not found—Fact 

of killing proved-Confession of accused retracted— 
Evidence of accessory after the fact — Corroboration 
—(S. 24, Evidence Act). 

B was charged for murder. He had confessed to a 
Magistrate admitting the killing. The clothes of the 
deceased worn at the time of his death were recovered 
at his instance. Circumstantial evidence also was in 
favour of his guilt. M the wife of the deceased who 
was with her husband at that time, was living with B, 
shortly after, her evidence of killing was also on 
record. She was found to have had illicit relations 
with b belore and after. B’s statement before the trial 
Court was that it was M who killed the deceased and 
she came to him after the event and lived with him. 
On appeal against conviction. 

Held. Where there is the confession of the accused, 
and his statement before Court that the man was 


killed and there was also other evidence to show tho 
deceased was killed the fact that the body was not 
recovered is not a material ground for not convicting 
him under S. 302 :and the contention that he could 
only be convicted under S. 307, cannot be accepted. 
The mere fact that the accused was not taken into 
judicial custody but handed back to the police does 
not atfect the value of the confession of the accused 
The confession though retracted at the trial can be 
relied on if there is corroboration. Retracted confes- | 
sion may be used as corroboration of the evidence of 
an accomplice so far as the maker of the confession is 
concerned. 1952 Raj L W 376 : 1953 Cri L J 1038 * 
ILR (1952) 2 Raj 669 : AIR 1953 Faj 131 (133V 
(Pt D) (Pr 7) (DB). 1 r 

25. Verdict of jury. 

•-S. 362—Charges under—Trial with aid of jury 

—Acquittal under S. 364 but conviction under S. 302 
—Appeal to Supreme Court under Art. 134 (1) (c)— 
Supreme Court not concerned with acquittal under 
S. 364—No misdirection to jury — Held no scope for 
argument that verdict should be interfered with or 
conviction under S, 302 based on it altered on by 
hypothetical consideration ;not founded on any facti¬ 
on record. See Penal Code (i860), S. 364. 1963 (2) 
Cri L J 170 : AIR 1963 S C 1074. 


26. Murder under instigation or threat. 

-S. 302—Sentence — Accused drawn into murder 

of deceased as hireling—It is not extenuating circum¬ 
stance - (Criminal P. C. (1898), S. 367). A I R 1955* 
NUC (All) 2289. 

-S. 302—Sentence—One of accused taking part in 

murder simply to oblige his friend, the other accused 
—Normal sentence of death and not of transportation 
for life to be imposed. 

The fact that one of the accused was not related to 
the deceased in any way and he did not stand to gain 
by the murder of the decased but took part in the 
murder simply to oblige the other accused who was- 
his very thick friend is wholly an inadequate reason 
for imposing sentence of transportation for life. The 
normal sentence of death should be given in such a 
case. 52 Pun L R 73:51 Cri L J 747 : AIR 1950 
East-Pun j 159 (160) (Pt A) (Pr 5) (DB). 

-Ss. 302, 300 — Accused administering poison — 

Death—Offence - Sentence. 

Where a person administers a poisonous substance 
to another which has resulted in his death, he is 
normally expected to know the ellect of the poison¬ 
ous substance and, if death has resulted, it must be 
held that the accused persons intended death or at 
least knew that death was the imminent result of the 
poison administered, and the accused is guilty or 
murder. AIR 1957 Pat 462, Rel. on. 

Held that considering that the accused acted as a 

foil of her paramour, the ends of justice did not 
require the infliction of the extreme penalty of law 
and that the only alternative was to sentence her to 
life imprisonment. 1959 Cri L ) 448 i AIR 195 
Him Pro 3 {12) (Pt K) (Pr, 33, 34). 


27. Murder by several accused. 

See also Penal Code (I860), Ss.34, 
149 and 300. 

—Ss. 302. 34, 96 and 103- Murder committed 

urtherance of common intention— Accused esta 

ling right of private defence under S. 103 cannot 
held liable for murder- Otherwise they would be 
pie for that offence. 

i’here several accused commit the murder ot a 
son by doing an act or acts in tolerance ° 
imon intention they would not be liable for 
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said act or acts done in furtherance of the :common 
intention only if they are able to establish that they 
had the right of private defence to voluntarily cause 
the death of the person. Under S. 103, the right of 
private defence of property extends, under the rest¬ 
rictions mentioned in $. 99 thereof, to the voluntarily 
causing of death, if the offence, the committing of 
which or attempting to commit which occasions the 
exercise of the right, falls in one of the categories 
mentioned therein. Hence all the accused would be 
liable for murder if they are not able to establish that 
the offence which made them voluntarily cause death 
fell in one of the categories enumerated in the section 
as all of them participated in the offence pursuant to 
the common intention to murder. 

It is well settled that S. 34 does not create a distinct 
offence; it only Jays down the piinciple of joint cri¬ 
minal liability. The necessary conditions for the appli¬ 
cation of S. 34 of the Code are common intention to 
commit an offence and participation by all theaccused 
to doing an act or acts in furtherance of that commou 
intention. If these two ingredients are established, 
all the accused would be liable for the said offence; 
that is to say, if two or more persons had common 
intention to commit murder and they had parti¬ 
cipated in the acts done by them in furtherance 
of that common intention, all of them would be 
guilty of murder. In that situation S. 96 of the 
Code says that nothing is an offence which is 
done in the exercise of the right of private defence. 
Common intention, therefore, has relevance to the 
offence and not to the right of private defence. 
What would be an offence by reason of constructive 
liability would cease to be one if the act constituting 
the offence was done in exercise of the right of 
private defence. Once it is established that the com¬ 
mon intention was to commit murder, the question of 
separate individual liability in the context of private 
defence would be out of place. 

It is true that in ascertaining whether a group of 
5?common intention tomurder.theevi- 

ftSn« dd i ed . by tho d , efence tha * toey had common 
intention only to cause hurt is relevant. But in most 
otthe cases, the diseussion of the evidence in com- 
fn /CTir?” 6 . relali ?S,*° «he offence and the other 

Sr almSRiS Pr T le def ® nce “ ma y not be possible. 

evidence relating to one part will have 

par j and the Court in consider- 
accused are liable constructively for 

defenoA fK Mu® to C0Dsider a,s0 the evidence of the 
22, e *“t th u e ” common intention was not to 
“ rd f but on,y to protect their right and to 

UP iin^ ar ? # M S urdat ^ Mal v. State of 
M.W 9 ^o C ® ZB* l) Cr L J242 , 1964 


(260) (Pt A) (ft9) } 2 AH 632 : AIR 1965 S C 257 


SiEft 302 aDd 149 , ~ SeDtcnce - Murder com- 
FWk SOme members of unlawful assembly — 
ueam sentence on every member — Propriety of. 

to A a S ^ B nf 0r ?k PrOposi,ioD of ' aw \“ would difficult 
L argument that the sentence of death 

JjAf ,e ?i«mately imposed only where an accused 
*a?f wL ?u Und ,0 bava committed the murder him. 

ether or not sentences of death should be 
becanon p ff S0BS , who are found to be guilty not 
becanff .u ey themselve s committed the murder, but 
and B y Wflre I memb , ers of an unlawful assembly 
non of £° ce °l mur £ der V as committed by one or 
5SJ ° f ‘A 0 members of such an assembly, in pursu. 
matter 0 n t} 1 , 0 , ccmmon object of that assembly, is a 
3Sj,fi? h h £ as t0 u b6 decided the facts and 

ea ' h “?e. Masalti v State ol U. P. 


i ILR (1964) 2 All 694 : A I R 1965 S C 202 (211) 
/ (Pt H) (Pr 20). 

f 8-Ss. 302, 149 and 34—Prosecution of more per¬ 

sons than one — Acquittal of some — Effect on pro- 
, secution of remaining. 

f If out of six persons charged under S. 149 of the 
i Penal Code, along with other offences, two persons 
? are acquitted, the remaining four may not be convic- 
j ted because the essential requirement of an unlawful 
assembly might be lacking. Where however four 
i persons are prosecuted under S. 302 read with S. 34, 
i Penal Code, failure of the prosecution to prove that 
i one of them took part in the commission of the 
offence does not introduce any infirmity in its case 
against the remaining accused at all. Even if he is. 

. DOt i t0 be P resent at ^e scene of the offence, 
that in law, cannot prevent the prosecution from 
presenting its case against the remaining accused if 
the evidence adduced by it is otherwise satisfactory 
and cogent : (1902) 2 KB 339, Disting. Sunder Singh 
£ ^ a i e of , Pv * D ) ab - 1962 (2) Cri L J 290 : 1962 S C 
D 416 : (1963) 1 S C J 97 : 1963 Mad L J (Cri) 59 : 

.W 2 -* l C A 654 : 1962 AI1 W R <« Cl 600 : 

(Pt A) (Pr 8)‘ ' AIR 1962 S C 1211 < l213 > 

*3 A*’ onn BD< ? 149 — Seven accused charged 
under s . 302 read with S. 149 - Five acquitted** 
appeal — Conviction of two under Ss. 302 and 149 . 

a J h „ e appellants were charged and convicted 
° th !, rs of havin 8 constituted au un- 
Iu2k U c aS i S 5S b u and c °mnntted murder (S. 502 read 

Cn!*i S fbi 4 fi ” But m j he appeal before the High 
”V rt J be .® va accused were given benefit of doubt 
and acquitted. In an appeal belore the Snnrom. 
Court it was contended that the said fi V e acSl 

tha V t ,D ffvSnr n h aCqUi l ted ’ and in the absenc e of a ch a g e 

ffco^ r o S C« h ' ““ embly " hi ” h ^ 

site 

msmm 

of Madras. 1954 Mad W N 670 • iqh I r kk I u v - State 
AIR 1954 S C 648 (651) (ft B) \g%? n L 1 1668 *• 

r*.d^h f‘Ut S ' 302 

s 302 read with S. 34, proSrietv o^rr* 0 ° ne , under 
(1898), S. 423 (1) (b) :« fte al P. C. 

1952 Cri L J 863 1952SC167* (l860) ’ S ‘ 34 ' 

by several accie^- WhoTfS^fatal^™ 111 ’ 1104 

\Vhere a number of accused 
guilty of the offence under Ss aO&Lo 8 ^, fouDd 
Judge can award sentence of death , 0 Ml A 9, the trial 
persons or to only 8 few damn*... 1 the accused 

and circumstances of the case Ha “E° n ,i be facts 
each and every case i 0 ’ should not, in 

that it was not known who hadTnflf ^ lb u * actor 
injury or caused injuries whichbJ♦!,. cted , the f atal 
have been sufficient to cause dAA, y k th mseIves would 
th, accused perso"' wh™ 

tmg a pre-planned murder. What (An* y n cam mit- 
there should be no discriminatio j f„3'lW ry is ‘bat 

5S°S! B e ^ uall y Placed bo awarded he acc used 

AIR 1950 S C 754, Foil air i 1„ s ^® e sentence- 
on. 1964(2) Cri L j 75 (AII0. 953 S C 384 - & 
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--S. 302—Applicability—Accused persons leading 

their catlie into field of complainants—Complainants 
when taking cattle to pound intercepted and beaten 
by accused — One of complainants receiving smash¬ 
ing blow on head by one of accused and dying — All 
held guilty under S. 302/149—See Penal Code (I860), 
S. 300 (3). AIK 1955 NUC (All.) 1701. 

-Ss. 302 and 149—Evidence—Question of motive 

favouring more the defence version rather than pro¬ 
secution version — Assault taking place in dark and 
under circumstances when assailants could not have 
been recognised—Whole prosecution evidence found 
interested and not reliable — Accused persons named 
because of enmity — Charges held Dot proved — 
Evidence Act (1872), S. 3. 1954 All \V K (H C) 113 : 
1954 All L J 165. 

-Ss. 302 and 149—Attack by persons armed with 

deadly weapons — Death caused — Offence. 

Where a number of persons go armed with deadly 
weapons to attack a person or a party, it may be 
assumed as a matter of commonsense that their com¬ 
mon intention is at least to cause grievous hurt. If in 
the course of the commission of that offence, death 
is caused, the persons so attacking will be guilty of 
an offence under S. 302 read with S. 149. Conviction 
under S. 304 or S. 323 read with S. 149, is erroneous. 
1950 All L J 871 : 1952 Cri L J 738 : ILK (1953) 1 
All 1 s AIR 1951 All 365 (366, 368) (Pt A) (Prs 4, 
15) (DD). 

-Ss. 302, 147, 299, 300, 304, 109 and 34 - Four 

accused armed with lathis and one with spear — 
Common object of beatiDg deceased — One member, 
being struck by deceased, becoming incapable of 
taking further part — Rest beating deceased causing 
several injuries resulting in death — Offences com¬ 
mitted by accused stated — See Penal Code (I860), 
S. 147. 51 Cri L J 1133 : AIR 1950 All 418 (DB). 

-Ss. 302 and 149-Group of persons, found guilty 

o* murder—Who inflicted what blows not establish¬ 
ed — Lesser punishment, if warranted — Discretion 
— Accused drunk — Extenuating circumstances. 

A combined reading of the provisions of S. 302, 
Indian Penal Code and S. 367 (5), Criminal P. C. 
makes it clear that the normal punishment in the 
case of murder is death, but a mitigated punishment 
can be given for stated extenuating circumstances. 
When the statutes laid dowD in express terms that 
reasons shall be given for a lesser sentence, it pre¬ 
supposed that the normal sentence for murder is 
death. The section, therefore, does not confer an 
absolute discretion in the Court to give one or the 
other of the alternative sentences. The normal sent¬ 
ence is indicated and the lesser can only be given for 
definite extenuating circumstances s AIR 1953 All 
220, Not followed. 

It cannot be laid down as a rule of law that in 
every case where it is not possible to allocate the 
wounds inflicted to a particular accused, a lesser 

E enalty should be given. Where a group of persons 
rutally murdered the deceased, they all deserve the 
same punishment. But there may be cases where part 
taken by each of the accused may vary, one of the 
accused taking a part and other taking a subsidiary 
part, though their common object is to commit mur¬ 
der. In such a case, perhaps, there may be a good 
ground for differentiating the accused for inflicting 
punishment. 

Where it was found that all the accused who were 
guilty of murder, were in the habit of manufacturing 
illicit toddy and were drunk as usual when they 
committed the murder, but had not primed themsel¬ 
ves with drink for the purpose of committing the 
murder, it was held that this was sufficient extenua¬ 
ting circumstance for awarding the lesser punish¬ 


ment of transportation for life. 1954 Andh T i 
<H C) 88 : 1955 Cri L J 81 : 1955 Andh W K m*. 
AIR) 1954 Andhra 46 (49, 50) (Pt B) (Prs 16, 18) 

-S. 302 -Sentence—Murder by several accused— 

Doubt as to who dealt fatal blow — If ground for 
lesser penalty. 


W here several accused are charged with murder 
but it is not clear from whose blow the death was 
caused, the Court may commute their death sentences 
to transportation for life. ILR (1956) Hvd 205 • 
1956 Cri L J 887 : AIR 1956 Hyd 99 (106) (Pt ]) 
(Pr 22) (DB). M 


-S. 302, read with Ss. 148, 149 and 201—Criminal 

trial—Practice-Murder — Conspiracy — Several ac¬ 
cused — One absconding—Trial of the remaining ac¬ 
cused resulting in acquittal for lack of reliable evi¬ 
dence—Subsequent arrest of absconding accused and 
his trial for same offences — Accused acquitted — 
Acquittal held proper in the circumstances. 1950 
MBLJ(HCR) 362. 


-S. 302—Murder charge against several persons— 

Death as a result of sudden fight — Flimsy evidence 
about part played by particular accused — Unsafe to 
found a conviction on such evidence. 

Where in an unpremeditated sudden fight between 
two groups two persons were alleged to have darted 
arrows at one of the deceased persons and killed him 
and only one incised wound was found on the dead 
body, the court acquitted one accused but convicted 
the other. In conviction appeal by the other accused: 

Held, that though in a sudden fight between two 
groups it is easy for witnesses to observe as to who 
was discharging the arrows, but it is extremely diffi¬ 
cult to observe as to what portion of the deaa body 
particular person’s arrows struck and therefore it Is 
unsafe to found a conviction on such flimsy evidence 
against a particular accused, especially when one of 
the two persons who were alleged lo have darted the 
arrows is acquitted on the same evidence. 1956 M B 
L R (Cri) 204 s 1956 Madh B L J 900. 


-Ss. 302 and 149 — Some members of unlawful 

assembly running away after inflicting one or two 
injuries on deceased—Responsibility of such members 
for death. See Pe D al Code (I860), S. 149. 1952 Cri 
L J 1261 : AIR 1952 Madh B 133 (DB). 


-Ss. 302 and 34 — Sentence — Murder by several 

accused — Common intention to kill—Conviction of 
all under S. 302 read with S. 34 — No distinction to 
be made in matter of sentence. 


Several accused were charged under S. 302 read 
vith S. 34 for having committed murder of two 
versons. The Sessions Judge while finding the accus¬ 
ed guilty under S. 302 read with S. 34 awarded the 
;entence of death to three of them as they were armed 
with deadly weapons. The other two were sentenced 
:o imprisonment for life. 

Held, that no distinction in sentence could be made 
>n the ground that some of them were armed with 
deadly weapons. If two of them were awarded the 
lesser punishment of imprisonment for life, there was 
equally good reason that tho other should have been 
2%. same pmjtr. A I B 1956 S C 754, ML 
1963 Jab L J 117 i 1963 (1) Cn L J 55 : A I R 1VW 
Madh Pra 29 (30) (Pr 19) (DB). 

_S. 302-Accused tried for murder with six others 

who were acquitted - Conviction under S..14 J. 
Penal Code can be converted under S. 34, renai 
Code. See Criminal P. C. (1898), S. 237. 1963 M P L J 
[Notes) 14. 

_Ss 302 and 34 — Sentence — Murder by several 

accused originating in local struggle for ^er-Evu 
dence not sufficient lo fix responsibility for fatal in* 
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juries on individual accused—Subsequent restoration 
of amity—Lesser sentence exoedient. See Penal Code 
(I860), S. 34. 1980 Cri L J 1100 : AIR 1960 Mad 362 
(DB). 

-S. 302-Sentence — Pre-planned murder—Offen¬ 
ders animated with common intention — Penalty of 
death could be justified—Case against three accused— 
Only one convicted — Out of injuries only one found 
necessarily fatal — Evidence not sufficient to show 
whether convicted accused was responsible for that 
particular injury—Award of lesser sentence of im¬ 
prisonment for life not interfered with, i960 Mad 
AV N 510. 

—S. 302—Unlawful assembly — Murder—Circum¬ 
stances attracting liability of all rioters—Conviction. 
See Penal Code (I860), S. 149. 1959 Mad W N 703. 

-S. 302—Evidence Act (1872), S. 28-Two accused 

charged with murder — One of them admitting to be 
joint participant facilitating murder by the Other- 
Explanation that he was threatened with death by 
other accused held did not exonerate him. (1963)5 
Orissa J D 372 : 1964 (1) Cri L J 680 : 31 Cut L T 
17 : A I R 1964 Orissa 144 (Pt D) (Pr 21) (DB). 

-$ 302—Conviction and sentence—Charge under 

S. 302 read with S 34—Accused is as much guilty 
of criminal act as is his co-accused who actually 
committed the murder. A I R 1955 S C 331. Rel. on. 
ILR (1962) Cot 726 : 1963 (2) Cri L J 294 s A I R 
1*63 Orissa 144 (150) (Pt F) (Pr 24) (DB). 

■ —Ss. 302/149 and 147 — Accused not mentioned 
in F. I. R. as one of assailants of deceased — Held, 
was good ground for not convicting him under 

S. 302/149 — His presence and participation in riot 
we established — His conviction under S. 147 held 
well justified. ILR (1952) Cut 219. 

Ss. 302, 149,34—Murder committed in course of 
same transaction—Accused persons charged and con. 
victed both under S. 302/149 and under S. 302/31- 
Appeal - Conviction under S. 302/149 upheld and 
conviction under S. 302/34 found redundant - Con¬ 
viction under S. 302/34 even if set aside, held would 
not affect conviction under S. 302/149 - Sentence 
* med ha Y e been imposed only under 

s (db ) 26 1 air 1964 ptt 158 (i59> VuS si 

-—Ss 302/149 - Unlawful assembly consisting of 
more than five members having common object of 
Killing the deceased — Conviction of four persons of 
the assembly under S. 302 read with S. 149 and 

uselg !L q R« P?{ g'h—Conviotio- 8.,d | ostified . 

TrJ-,^ 02 ' l47 ;. 1 j 8, 326/149 — Rioting - Common 
,*““1* de ceased not established - One of 
-oft!? ^ ° f “ urde r and convicted under S. 302 
j ^ not be c °nvicted under Ss. 147 

y? »» ^ ee P 0na l Code (I860), S. 147 51’ 

CnLJ331i AIR 1950 Pat 44 (DB). 

-Ss. 302 and 149 — Conviction under — Lesser 
aentence than life imprisonment is illegal. 

sta < ?d nV f in ,l ^4“ff d0r ? 02 read with S. 149 does not 

T, ° n a different footing from that under S. 302 

f f ,S D0 - u galIy Permissible to impose 
lesser sentences of punishment on persons convicted 
bv force of that section than the minimum sentence 
of life imprisonment provided for the substantive 

arehlfllwT S ‘j 02, 0oca the conditions of S. 149 
are lulfilled, and a person is held guilty of the 

offence of murder under S. 302 read with S.149 then 

the only lawful punishment which can be imposed 

5 r would be the 008 Provided under 
. 302, Itself and the minimum punishment provided 

IVol, 12.] Fn.D. 19. 


thereunder is imprisonment for life and no less. 
1962 Rai L W 448 : ILR (1962) 12 Raj 383. 

-Ss. 302,141, 148, 149—Rioting—Conditions to be 

satisfied — Unlawful common object — Belting with 
sharp weapons resulting in death—Liability of mem¬ 
bers — Scoce and extent of. See Penal Code (1880), 
S. 141. 1958 Cri L J 1232 : AIR 1958 Raj 226 (DB). 

28. Acquittal of some accused. 

-S. 302 — Lesser punishment — (Criminal P. C. 

(1898), Ss. 367, 402). 

The fact that the principal instigator has been ac¬ 
quitted, is not a proper case to act under S. 402, 
Criminal P. .C. This would not be an extenuating 
circumstance. But in view of the fact that these 
accused who were young men had come under the 
influence of the older man, viz., Bhima Piilai, and 
would have committed this ofience but for that 
baneful influence upon them, the ends of justice do 
not require that the High Court must confirm the 
extreme penalty of law awarded to them. The sen- 
tences were reduced to imprisonment fnr life. 1956 
Cri L J 1202: 1950 Mad W N 327: 69 Mad L W 788: 
1956 All VV R (Supp) 114:(1956) 2 Mad L J 43: AIR 
1956 Mad 536 (540) (Pt G) (Pr 24) (DB). 

29. Leniency to some accused. 

• Ss. 302, 149 — Sentence — Leniency to some 
accused if ground for reducing sentence of death as 
regards olhers. 

Where the High Court, while upholding the convic. 
tion of the appellants under S. 302/149, Penal Code, 
reduced the sentence of death of some of the accused 
to transportation for life, but did not reduce the 
sentence of death passed on the appellant B : 

. ” e,d (l ? y the Su P L r8 “ 8 Court in appeal) that merely 
because leniency had been shown to some of the 
appellants in the matter of sentence was no ground 
for reducing the sentence, passed on 13, who was 
shown to be responsible for the killing. Brii Bhukhan 
v State of U. P., 1957 Cri L J 591 : AIR 1957 s r 
474 (478) (Pt C) (Pr 8). 15,57 5 C 

30. Abetment. 

Ss. 302 and 109 — Death penalty on principal 
offender — No ground for any differentiationi,". paI 
hin, and his abettor —■ No„Jl ™K‘o fdea'L 7« 
to be passed against him also - Even if his 
by the trial Court and difference of opinion as to his 
guilt between the Judges of the Division R a u 
might weigh the Execuhve Government to cn ! eDC , h 
death sentence, if passed, that cannot influence the 
Court to pass the lesser sentence. Besides to im™ 
the lesser penalty would be to deprive accused 

——Ss. 302, 108, Expins. (2) and (4) — Ahpfmo., , 

abetment is offence, though the wlrl 

ineffective — Accused approaching docto? for’nm ' S 

!, or g S y d 7& 

Paa.1 Code. S e . Penal Cod. (I860], S. U&AmY mo 
—S s. 302,107 — Abetment of murder t 

(1860), 8 S. ShfStSS a 

c _ 31. Charge. 

See Penal Code (180OX S. 300. 
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32. Evidence. 

See Penal Code (I860), S. 300. 

33. Onus. 

See Penal Code (I860), S. 300 and Evidence Act 
(1872), S. 105. 

34. Sentence of fine. 

■-$. 302 — Longest term of imprisonment awarded 

— TV«irnhility of sentence of fine — (Ciiminal P. C. 
(1898), S. 32). 

It is highly undesirable that where the longest 
term of imprisonment is awarded to an accused person, 
this punishment should be supplemented by an addi¬ 
tional sentence of fine. I960 Cri L I 437 : 1960 All 
L 1 136 j TIP (1959) 2 All 255 « AIR 1960 All 223 
1227) (Pt D) (Pr IS) (DB). 

-S. 302 — Sentence — Substantive sentence and 

fine — (Criminal P. C. (1S98), S. 32). 

The Penal Code sanctions either a term of imprison¬ 
ment or a fine or both and it is left to the discretion 
of the Court whether to inflict a sentence of imprison¬ 
ment or fine or both. It is only in very exceptional 
cases that it is suitable and appropriate to inflict a 
fine as well as substantive term of imprisonment. It 
is only suitable in cases where the Court thinks that 
the justice of the case will be met by inflicting a 
substantial fine but at the same time thinks that a 
short term of imprisonment in addition will serve as a 
salutary lesson to the accused or in cases where it is 
desired to compensate the complainant, or in cases 
where the accused had profited financially by his 
misdeeds. The Court should exercise a careful dis¬ 
cretion in the matter of superimposing fines upon 
long substantive terms of imprisonment. It would 
not be proper to add to a very loDg term of substan¬ 
tive imprisonment a fine which there is no reasonable 
prospect of the accused person being able to pay, 
and for default in payment of which he will have to 
undergo a still further term of imprisonment. 1957 
Cri L J 1205 : AIR 1957 All 764 (764) (Pr 5) (DB). 

-S. 302 — Sentence of fine with transportation 

for life—When to be awarded — Reasons to be 
given. 

The Penal Code confers a discretion on the Court 
to sentence an accused as it thinks proper. When a 
Court imposes a sentence of fine also under S. 302, 
Penal Code, then obviously the Court has got to give 
reasons why a sentence of fine also was being impos¬ 
ed, for the simple reason that a sentence of fine over 
and above the substantive sentence is deemed to be 
in excess thereof. A sentence of fine in a murder case 
looks appropriate only where the murder has been 
motivated by monetaiy gain. Murder held was not 
motivated by monetary gain and the sentence ot fine 
was set aside. AIR 1956 Bom 711, Rel. on. 1958 All 
W R (HC) 5 : 1957 Cri L J 498 : 1958 All Cr R 5 : 
ILR (19571 1 All 43: AIR 1957 All 317 (319) (Pt C) 
(Pr 11) (DB). 

-S. 302 — Sentence — (Criminal P. C. (1898), 

Ss. 31,32 and 367). 

Where the Sessions Judge has sentenced the ac¬ 
cused to transportation for life for an offence of 
murder, he cannot impose a sentence of fine. The 
sentence of fine for an offence of murder is wholly 
inappropriate. 1956 Cri LJ 1306: AIR 1956 Bom 
711 (714 (PtA) (Pr 8) (DB). 

35 Rem«<s on of sentence. 

_S 302 — Constitution of India. Arts. 220, 101, 

102, 240 — Order of2 Governor commuting death 
seLtence confirmed by High Court—\ alidity- Manda¬ 
mus directing State to execute death sentence — 
Cannot be issued. See Constitution of India, Art. 220. 
1962 (1) Cri L J 241 : AIR 1962 All 151. 


-Ss 302, 300, Exception 1 — “Grave and sudden 

provocation” explained — False accusation of theft 

— Accused stabbing accuser to death — No grave 
provocation w ithin meaning of Exception 1 to S. 300 

— Case one of murder — But death sentence com¬ 
muted. 1961 All LJ 209 : 1961 All W R (HC) 207 * 
1961 All Cr R 90 i 1961 (2) CriL J 591 : AIR 1961 
All 53S (539, 542) (Prs 3, 31), 31)(DB). 


-S. 302 — Sentence — Accused suspecting illicit 

connection between his father and wife—Murdering 
both — No question of grave and sudden provocation 
— Death sentence commuted to imprisonment for 
life. 

Where a husband had knowledge of his wife's 
infidelity but kept brooding over it, and finally killed 
both her and the paramour on a day when they had 
done nothing improper, no question of any grave and 
sudden provocation arose, and the crime was not 
taken out of S. 302 though it might be a fit case for 
awarding the lesser sentence of imprisonment for 

Where, therefore, in prosecution of accused for 
murder of his father and wife the disinterested wit. 
nesses testified that the accused was oppressed by 
the feeliDg that his own father had sullied the honour 
of his wife, that was a case not without extenuating 
circumstance. The death sentence was commuted to 
imprisonment for life. 1961 All W R (HC) 63: 1961 
All Cr R 27 : 1961 All LJ 13. 

-S 302 — Sentence — Murder case — Incident not 

the result of premeditation — Sentence of death 
reduced to one for rigorous imprisonment for life. 
1962 KcrLT 374. 


-S. 302 — Sentence—Remission of—Recommenda¬ 
tion by Court—Effect indicated. See Criminal P. C. 
(1898), S. 401. 1957 Cri L J 852 : AIR 1957 Ker 102 
(DB). 


-S. 302—Accused who had recently given birth to 

a child, jumping with child in well — Accused re¬ 
scued but child dying — No specific plea of insanity 
raised — No expert examination or collection of evi¬ 
dence on question of puerperal disorder—Court held 
could not guess that it was a case of puerperal in¬ 
sanity — Sentence of transportation for life confirm¬ 
ed — Case recommended for reduction of imprlson- 
ment for six months. (1959) 1 Mad L J 125 1195S> 
Mad L J *Cri) 147 : 1959 Cri L J 724 : 1959 All W » 
(Sup) 57 : 1959 All Cr R 229 : A I R 1959 Mad 23S> 
(240, 244, 245) (Prs 8, 14 to 17) (DB). 

-S. 302—Sentence—Accused aged 60 found guilty 

of murderirg nephew aged 30 years — Accused pre¬ 
viously assaulted and abused by deceased—Case held 
invoked mercy but Court held could not do any¬ 
thing — It was for Government to consider (he ques* 
tion of commutation. See Cfiminal P. C. Ho9o)> 
S. 401. 55 Cri L I 154 i AIR 1954 Mad 1000 (DB). 


36. Interference by High Court. 

g-Ss. 302, 149 — Confirmation of death sentence 

and appeal-Duty of High Court See Criminal P. U 
f 18P8>. S. 374. 1965 (1) Cri L J 226 : AIR 19oi> 
5 C 202. 

rn -S. 302—Sentence. 

In a murder case death sentence should ordinarily 
be imposed. But the trial Judge has Ihe discretion 
to impese the lesser punishment of transportation for 
reasons recorded :by him and when those reasons aw 
such that a judicial mind could properly 6nd on them 
the appellate Court could not interfere with that 
discretion. There must be strong reasons to entitle 
the aDoellate Court to enhance the sentence ot deatn 
and it Is no, enough H the appellate Court feels that 
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left to itself it would have awarded the greater 
penalty of death. 

Conviction for murder in which no one of the ac¬ 
cused is convicted for his own but is being held 
vicariously liable for the act of another or others — 
When facts are fully known as to amongst the ac¬ 
cused who inflicted the fatal blows it is a sound 
exercise of judicial discretion to discriminate in 
punishment —When otherwise and the Judge decides 
to award the lesser puuishment to ail the accused 
that is also exercise of sound judicial discretion. 
Dalip Singh v. State of Punjab, 1953 S C A 709 : 
1953 Mad W N 642 : 1954 5 C R 145 : (1953) S C J 
532 : 1953 Cri L J 1465 : A I R 1953 S C 364 (367, 
368) <Pt G) (Prs 39, 40). 

-S. 302 - Criminal P. C. (IS98), Ss. 439 (1), 367 

(5) (a) (amended in 1955) — Effect of amendment— 
Enhancement of sentence—Trial Judge in awarding 
lesser sentence proceeding on wrong assumption of 
law — High Court will not enhance sentence even 
though it is of opinion that sentence of death could 
be awarded. 

Prior to the repeal of the old S. 367 (5), Criminal 
P. C.. in 1955 the sentence of death was a normal 
penalty for murder and imprisonment for life an 
exception for the award of which reasons had to be 
given; but since after the amendment of the Criminal 
r u Sessions Judge is at liberty to award either 
of the two sentences, as he may consider appropriate. 
The sentences provided for the offences of murder, 
dacoity with murder, etc., now stand in the same 
category as sentences provided for other criminal 
ottences and the trial Judge can award any of the 
punishments so provided and whatever punishment 
is awarded shall be deemed to be in the exercise of 
his judicial discretion. The enhancement of the sen. 
tence from imprisonment for life to death shall, 
therefore, be governed by the same principles as 

are applicable to enhancement of sentence for other 
ottences. 

The award of sentence is discretionary and the 
discretion exercised by the trial Judge can be in- 
terlered With in appeal only if it was improperly 
exerased, i.e., not in accordance with the well-esta- 
bhshed pnndp'e*. Further, the appellate Court shall 
not be justified to interfere with the sentence award. 

because, as a trial Court, it would have 
hlgher SMtence. Enhancement of sen- 
“..,‘hus Possible only if the trial Judge had 

S»u a ,? » r k r ^ anddld follow the rules appli. 

H* £ the awa rd of sentence. Where the trial 
judge has proceeded on a wrong assumption of law 

“ a ‘. ln case a murder is committed by several ac. 

&£ a ° a \?S* 11 ,s not , known who inflicted the 
fatal injury, all the accused should be awarded the 

High Court will not be justified 
thnnik » ? ‘h® sentences of some of them, even 
som rm.l J u‘ S ° f ‘he opinion that those accused per- 

S)CML j 75 (An) tded ^ senlence of death - 1964 

S. 302—Sentence. 

enhaS?^ tra W >ttalion f °' Me when can be 

uSStf p - c - 

P C Co “2 « not Illegal - (Crim nal 

• U ‘ 1898 )> s - 423). AIR 1955 NUC (All) 1697. 

•r—S. 302;— Criminal P. C. (1898), Ss 423 and 43Q 

& | 5 ° sy t 


Criminal P. C. (1898), S. 423. 1952 Cri L J 751: AIR 
1952 All 369 (FB). 

•S. 302 - Criminal P. C. (189S), Ss. 307 (5) and 


439 — Cold-blooded and premeditated murder — 
Sessions Judge sentencing accused to transportation 
for life — Even though normally, High Court would 
Dot interfere with toe discretion of the Sessions 
Judge, here the discretion was not judicially exer¬ 
cised — Proper sentence would be the death sentence 

— Sentence enhanced upon application by the State. 
See Criminal P. C. (1898), S. 307 (5). 1956 Cri L J 
1306 : AIR 1956 Bom 711 (DB). 

-S. 302 — Sessions Judge imposing lesser penalty 

— No perverse exercise of discretion — Interference 
by High Court. See Criminal P. C. (1S98), S. 439 (0). 
1950 Cri L J 496 (2): AIR 1956 Bom 231 (DB). 

-S 302 — Sentence for murder—Enhancement by 

appellate Court. See Criminal P. C (1898), S 423 
1954 Cri L J 767: AIR 1954 Hyd 110 (DB). 

-S. 302 — Sentence — Discretion of trial Judge- 

Improper exercise — Interference with — Brutal and 
gruesome murder — Emaciated legs of accused no 
ground for lesser seutence. AIR 1953 S C 304, Dist- 
jng-5 A I R 1961 Madh Pra 10 & 1 Low Bur Rul 210 
(FB) and AIR 1935 Oudb 265 and AIR 1933 Nag 307 
i?* 8 Rel. on. 1965 K*tsh L J 301 : 

^ J 771 * A I R 1965 J 6c K 126 (128) 
(PtBMPr 17) (DB). ' 09 

ZZ?»™l~7 ( SeD ' enCe - Murder case-Alteration of 
sentence to life imprisonment — Mitigating circum 
stances. See Criminal P. C. (1898), S 4’3 1963 toi 
Cri L J 148 : AIR 1963 J & K 34 (DB). <2) 


fi„h, S ’J! 0 <L Sen ‘®?. c ® T , No deliberate but sudden 
fight No premeditated plan to kill anybody—Held 
under the circumstances High Court should not 
interfere with discretion exercised by trial Court in 
awa , rd ' Q g lesser of the two pJnhhmenS pr£ 

1958 M B U l de j r ( S H S) B L * 1936 «*> &« 

revealing identity of assailant in unmistakable terms 
- Oral evidence of witnesses disbelieved by Session. 
Judge — Case held not fit for interferpno^ Q eiS J° n . s 
minal P. C. (1898), S. 423. (1963, 2 Mad L J 392 

,.0 s l|fh 

sa ?I® 

guilty of murder - B's sentence of death SS-LS 9 d 
transportation for life. (1952) 2MadLl7«i d o^ 

Sarsfi-awfiSS Ill 

by State Government - Revision K.tZu? app ? al 
enhancement ot punishment - High fS,?? ant f ° r 
alter finding of acquittal to conviVfv! 8 ^ j Ur * cannot 
See Criminal P.S’g'S'ft. Und « S. 302. 

L J 210 : AIR 1962 Punj 348 (DB )’ H 1962 (2) Cri 

convicting accused*unde*^ 30*4 c' 302 T Trial Court 
rule for enhancement issued-(W?* 1 part ~ No 
altered to S. 302. 1962 Bai I ufte c !l°® can °ot be 
Raj 1091. Z Wai L W 55 ' ILB (1961) 11 

37. Procedure. 

Two offenders°comm?ttfnir off. Bre ° f ? ame kind ~ 
•nd 307, P era l Q*_ A#® gft fcjg 
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See Criminal P. C. (1898), S. 234. 1962 (2) Cri L ] 
278 : AIR 1962 S C 1198. 

S. 302—Conviction—Separate convictions under 


S?. 392 and 302 See Penal Code (1860), S. 390. 
AIR 1955 NUC (All) 3573 <DB). 

-Ss. S02, 201 — Scope — Conviction under S. 502 

not maintainable — Accused can beconvicted under 
S. 201 if be is found guilty thereunder. AIR 1955 
N U C (Him Tra) 2347. 

-Ss. 302 and 307 — Acquittal of one accused in 

prior and separate trial—No bar to trial and convic¬ 
tion of another person who committed same offences 
aloDg with him and others. See Criminal P. C., S. 403. 
1963 M P L J (Notes) 14. 

-S. 302—Submission of proceedings under S. 341, 

Criminal P. C.—Conditions for—Conditions made out 
— Proper course of action by High Court in the two 
cases. See Criminal P. C (1898), S. 341. 1984 (2) 
Cri L J 316 : AIR 1964 Mys 182 (DB). 

-S. 302 — Procedure — Trial with assessors — 

Opinion of assessors in respect of some charges not re¬ 
corded—Effect on conviction, indicated. See Crimi¬ 
nal P. C. (1898), S. 309 (as before the Amendment 
Act of 1955). 1958 Cri L J 54: AIR 195S Mys 1 
(DB). 

_S. 302 — Out of 5 persons 3 convicted and 2 

acquitted — In appeal against acquittal, Court issuing 
notice only to one out of two — S. 149, held inappli¬ 
cable — S. 34, held applied. See Penal Code (I860), 
S. 149. (1963) 65 Pun L R 503. 

_S. 302—Conviction—Irregularities in procedure 

—Ss. 211, 289 and 342 not properly complied with 
—Confession before committal retracted at the trial 
—Corroboration in material particulars by evidence 
and statements in F. I. R.—Conviction legal. 

F.I R. was by the accused; it was a confessional state¬ 
ment reciting how he committed crime and why. His 
bloodstained dhoti was seized by the Sub-Inspector, 
he was taken to his house where the wife was lying 
dead in a room upstairs. An inquest was held and 
the report was prepared there and theD. Several stab- 
wounds were found on her body and fresh blood on 
the door. The sheath of a dagger was found near the 
head of the dead body. P. W. 1 produced a dagger, 
blood-stained. The articles were seized and the clothes 
of the deceased were also taken and sent along with 
the dhoti for examination by the chemical examiner. 

The accused was in custody for 3 days and on the 
morning of the fourth day at 7 a. m. was produced 
before the Magistrate who took him in Court custody. 
He was brought before the Magistrate at 11 a. m. 
and his confession was recorded. 

No eye witnesses spoke to the committing of the 
crime and the accused was convicted on the confes¬ 
sion made by him retracted at the trial and the cir¬ 
cumstantial evidence in the case. 

Held, 1. In view of the fact that the accused was 
throughout represented Dy a pleader and no list 
attempted to be filed and no application Preen ed 
under S. 292 of the Code as also the fact that the 
evidence in the case was merely circumstantial .he 
non-compliance with the provisions of S. 211 and 
S. 289(1) of the Criminal P C. was a mere irregularity 
in the proceedings covered by S. 53 1 of the Code, 
and the trial was not vitiated when it had not occa¬ 
sioned a failure of justice There was no grievance 
made of it even in the grounds of appeal. 

2 The entire first information report (KI.R.) made 
bv an accused to the police could not be held to be 
inadmissible in evidence under S. 25 of the Evidence 
t.hpn it contained a confession also. (AIK 
PC25 Be ; AIR 1921 C 111, Foil.; AIR 1939 
P C 47, Re/; AIR 1918 L 89; AIR 1935 Bom 26; 


AIR 1940 Pat 163, Not foil,) Portions of the report 
giving the motive, the state of the deceased at the 
time of the report and the dagger stated to be lying 
by her were admissible. 6 

3. Where the Magistrate before recording the con¬ 
fession gave the required warning and told the ac- 
cused that there was no police pressure and induce¬ 
ment on him to make the confession and also asked 
if he was making the confession voluntarily the 
confession so recorded is admissible and cannot De 
ruled out for the breach of S. 164 (3) of the Code. 
(AIR 1940 Pat 163, Dist.). The giviDg of the warning 
that the accused was free to depose what he liked 
instead of in the negative form did not matter. In 
view of S. 29 of the Evidence Act it is relevant and 
admissible. AIR 1932 Mad 431; AIR 1938 All 025 and 
AIR 1941 All 145, Foil. 

4. Although it is necessary that the Chemical Exa¬ 
miner should furnish the grounds of his opinion in 
his report when it has been admitted at the trial with¬ 
out any objections or a request made for his exami¬ 
nation in Court it caonot he ruled out on objection in 
the appeal. AIR 1934 All 873 and AIR 1933 All 637, 
Rel. on. 

5. It is the duty of the Sessions Judge to exa¬ 
mine the accused under S. 342 of the Code in detail 
and to put to him all the circumstances appearing 
against him. Merely reading over his statement before 
the Magistrate's Court, committing him, and asking 
him if he made it and also if he had anything'more 
to say is most unsatisfactory; but it is curable under 
S. 537, Criminal P. C. 1952 Raj L W 269 : I L R 
(1962) 2 Raj 93. 

SECTION 303 

•-Ss. 303, 34, 149 and 302 — Applicability and 

scope of S. 303 — Person undergoing sentence of 
imprisonment for life—Conviction under S. 302 read 
with S. 34—Sentence of death can be imposed upon 
him — Fact that he himself did not commit murder 
will not save him from effect of S. 34 — Scope and 
effect of Ss. 34 and 149 explained. 

Section 303 cannot be confined only to cases where 
a person undergoing sentence of imprisonment for 
life actually and in fact himself commits an act 
which results in the death of the victim. The said 
section would apply even in cases where such a 
person is convictea either under S. 302 read with 
S. 34 or under S. 302 read with S. 149. Section 34 
embodies the ordinary commonsense principle that 
if two or more persons intentionally commit an 
offence jointly in substance, it is just the same as 
if each one of them had committed that offence. 
Common intention which is the basis of the principle 
laid down by S. 34 implies action in concert and 
that in its turn postulates the existence ot a pre¬ 
arranged plan. Therefore, if two or more persons 
acting in concert in pursuance of a pre-arranged 
plan proceed to commit an offence, S. 34 steps in 
and provides that for the act committed by one the 
other is liable in the same manner as if it had been 
done by him alone. , 

The position would not be any MttmlvmU 
the accused had been convicted under S. 332/14 . 
It is true that the basis of constructive liability im 
nosed by S. 149 is mere membership of the un¬ 
lawful assembly, whereas the basis ot the const^ 
tive liability contemplated by 8. 34 is PWjW patiO 
in the same action with the common intention oi 
committing a crime. That, however, does no make 
any dilference in the legal position. Mahabir Oope 
v State of Bihar, 1903 Mad LJI (Cri) 503 i 1W» 
B L R 49 i 1962 S C D 1024 : 1963 All Cri B M 
1963 All W R (II C) 118i i UJMJ * * J { . 4 }Jb 

K 1 . ®, r 1963 SWE W LS 1963 S C 1M 
(120) (Pr 10). 


PENAL CODE 

_C s 303 302 — Person convicted for murder and 

sentenced to transportation for life - s en|once after- 
wards remitted conditionally under S. 401 (o), Crimi¬ 
nal P. C. and accused released—Accused committing 
murder of two women after release— Accused is 
liable to be convicted under S. 303 — Criminal P. C. 
1898), S. 401 - AIR 1939 Rang 124, R«l-on. MR 
1943 Sind 114, Disting. 1984 Cur L J 506 : I L R 
(1965) l Punj 201 : 1965 (1) Cri L J 4 <3 : AIR 196a 
Punj 150 (159) (Pt 8) (Pr 11) (DB). 

SECTION 304 

SYNOPSIS 

(Penal Code (1800), S. 304) 

1. Scope and applicability. 

2. Conviction under S. 304 read with S. 34. 

See also Penal Code (1800), Ss. 34 and 300. 

3. Conviction under S. 304 read with S. J49. 

See also Penal Code (I860), Ss. 149 and 300. 

4. Sentence. 

5. Provocation—Offence and sentence. 

See also Penal Code (1860), S. 300. 

6. Sudden quarrel—Offence and sentence. 

See also Penal Code (I860), S. 300. 

7. Exceeding right of private defence—Offence and 

sentence. 

See also Penal Code (1800), Ss. 96-106. 

8. Section 304, Part I-Illustrative cases. 

See also Penal Code (1800), S. 300. 

9. Section 304, Part II— Illustrative cases. 

See also Penal Code (1860). S. 300. 

10. Section 304 not applicable-illustrative cases. 

1. Scope and applicability. 

-Ss. 304,300 and 302—Conditions for applicability 

of exception 4 to section 300—Accused dealing only 
one lathi blow in sudden quarrel on head of deceased 
who was unarmed—Death—Act of accused amount¬ 
ed to murder as it fell under S. 300, thirdly—Murder 
or culpable homicide — 1930 All L J 333 and AIR 
1916 Bom 191 held no longer good law in view of 
AIR 1958 S C 465 - See PenaUCode (1800), S. 300. 
1959 Cri L J 158 : AIR 1959 All 131. 

-Ss. 304, 146, 147, 149, 302,323, 300 and 34- 

Applicability — Rescue of cattle lawfully taken to 
pound—Injury and death -Offence—Held, in circum¬ 
stances that third Para of S. 300 applied and also that 
none of exceptions applied — Therefore the act of 
killing amounted to murder under S. 302 and not an 
offence under S. 304—See Penal Code (1800), S. 140. 
1958 Cr L J 588 : AIR 1958 All 348 (DB). 

• —S. 304—Applicability—Section applies to cases 
where injury caused is not of higher degree ol likeli¬ 
hood which is covered by the expression “sufficient 
in the ordinary course of nature to cause deatn" but 
is of a lower degree of -likelihood which is generally 
spoken of as an injury "likely to cause death" and 
such a case does not fall under Cl. 3 of S. 300. 11155 
CriLj884i AIR 1955 All 321 (327) (PtC) (Pr 25) 
(DB). 




>• 304, Part II—Applicability. 

Section 304, Part II can never come into operation 
when there is an intention to cause such bodily injury 
as is likely to cause death. 1951 All VV R (HO 477 i 
1951 All Cr C116 : 1952 R D (HC) 95 (2) i 1951 All 
L J 464 :1953 Cri L J 1275 : AIR 1953 All 555 (556) 
(Pt B) (Pr 11). 1 

—-S. 304—Applicability-Section 304 will apply to 
the following classes of casesi— 


(1860), S. 303 

(i) When the case falls under erne or , th * ot J* r ° f 
the clauses of section 300 but it is covered by the^ex¬ 
ceptions to that section (ii) 

is not ot the higher degree of likelihood which is 
covered by the expression “sufficient in ‘he ordinary 
course of nature to cause death but is of a lower 
degree of likelihood which is generally spoken ot as 
an injury “likely to cause death and the case does 
not fall under clause (2, of section 300. 

(iii) When the act is done with the knowledge that 
death is likely to ensue but there is no intention to 
cause death or an injury likely to cause death. In 
such cases there may oe either no intention to cause 
any injury at all, or there may be an intention to 
cause simple or grievous hurt but not a° anjurv nKely 
to cause death. 1952 All L J ; 

(HC) 63 . 1953 Cri L I 565 : ILR (1953) 2 All 8So : 
AIR 1953 All 203 (207) (Pt B) (Pr 23) (DB). 

-S 304-Attack by members of unlawful assembly 

resulting in death of victim-Medical officer deposing 
that only two out of 43 injuries had caused death— 
Prosecution failing to elicit whether the two injuries 
were sufficient in ordinary course of nature to cause 
death — Only offence under S. 304 is proved and not 
one under S. 300 — See Penal Code (I860), S. 30— 
ILR (1962) Andh Pra 313. 

-Ss 304, Part 2, 299 — Applicability-Case not 

falling within any exception to S. 300 — Second part 
ot S. 304—Application of. 

Section 304, Penal Code divides the offence of 
culpable homicide into two degrees of guili, the 
graver of which depends .on the intention proved or 
to be inferred from all the circumstances and the 
less serious of which does not depend on intention at 
all. But though the absence or presence of intention 
is not criterion to be adopted in deciding on which 
side of the line an offence under S. 304 falls, there are 
cases in which there is an intention which makes the 
offence the graver-offence ol culpable homicide but 
which would yet fall short of the intention requisite 
to satisfy S. 300. Cases coming under the last part 
of S. 299 are eilher cases under Part II, or else 
they fall prima facie under S. 500. In that class 
of cases recourse cannot be had directly to the first 
part of S. 304 unless it is a prima facie case ol mur¬ 
der to which some exception applies. The Code no¬ 
where says that an act done with the intention to 
inflict bodily injury likely to cause death is prima 
facie murcer. On the contrary, S. 299 expressly des¬ 
cribes it as culpable homicide and S. 300 does not 
deal with it at all. 

Where the evidence did not disclose that there was 
any intention to cause death of the deceased but it 
was clear that the ^accused had the knowledge that 
their acts were likely to cause death the accused cm 
be held guilty under the second put of S. 304, 
I. P. Code. 1980 Cr L J 303 : (I9t0) 1 Andh W R 
313 : 1960 Mad L I (Cri) 265 : AIR 1960 Andh Pra 
141(144) (Pt C) (Prs 14, 15) (DB). 

•-S. 304 - Essence of offence—Essence of offence is 

intention to cause •death or knowledge of likelihood 
of deith — Absence of both — Offence cannot be 
brought either under S. 302 or S. 304. A I R 1955 
N U C (Andhra) 5849. 

—-S. 304 - Evidence. See Cr. P. C. (1898), S. 307. 
AIR 1955 N U C (Assam) 4247 (DB). 

•—S. 304—Charge to jury—Misdirection—Judge not 
explaining circumstances when an act, if it does not 
amount to murder, whether it amounts to culpable 
homicide not amounting to murder - Charge held 
amounted to misdirection-Plea of right of private de. 

fSgrrai 11 °« n de „ ceased - See Criminal P. C. 
(1898), S. 297. I L R (1955) 7 Assam 392. 

— S - 334 - Criminal P. G, S. 210 (1) - Case under 
S. 302, Penal Code, put in Magistrate's Court for on- 
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quip’ It is advisable to commit accused on charge 
ur V? e L r ^>92 instead of framing charge under S. 304 
j-U hether offence falls under S 302 or S. 304 should 
be leit to Sessions Court. See Criminal P. C. (1898), 
S. 210 (1). 1953 Cri L J 217 : AIR 1953 Bhopal 1. 


S. 304, Parts 1 and 2 and S. 323 — Distinction 
between Part I and Part II of S 304-Injury to solar 
plexus by hitting at it — Death caused by injury— 
Offence committed is one not under S. 304 but one 
under S. 323. 

^ nen a bodily injury as is likely to cause death is 
intentionally caused and results in the death of the 
victim, the case will fall under Part I and not*under 
Part II ot S. 304, Penal Code. Part II comes into 
play when death is caused by doiDg an act with 
knowledge that it is likely to cause death and, when 
such act is the infliction of bodily injury the inflic¬ 
tion must not be intentional. A person who inten¬ 
tion illy causes bodily injury with knowledge that 
such act is likely to cause death must necessarily be 
a person who does as act with intent to cause bodily 
injury likely to result in death. AIR 1953 All 189 
and 203, Rel. on. 

The finding of the trial Court that the act by which 
death was caused was known by the accused lo be 
likely to cause death involves the following findings: 
(1) that the accused had intentionally inflicted first 
blows and kicks inter alia in the abdominal region, (2) 
that the cause of death was injury to solar plexus and 
(3) that the accused knew that injury to solar plexus 
was likely to cause death. The aforesaid findings 
bring the case under the first part of S. 304, Penal 
Code. 


It is a little difficult to hold that the accused knew 
that a first blow or a kick at that delicate part was 
likely to result in death. It cannot, therefore, be 
held that the act by which the death of the deceased 
was caused was known to the accused to be such as 
was likely to cause dea'h or that it was committed 
with intent to cause bodily injury likely to cause 
death. The case, therefore, is not covered by either 
the first or the second part of S. 304, Penal Code. 

Held, that the accused had voluntarily caused hurt 
and was guilty ot an offence under S. 323, Penal 
Code. 1963 (1) Cri L J 762 . A I R 1963 Him-Pra IS 
(20 21) (Pt A) (Prs 7. 10, 15,21). 

-S>. 304, 302— Murder — Intoxicated condition of 

accused falling short of proved incapacity to form 
necessary intent to constitute murder — Offence is 
murder. 1960 Cri LJ 477 j AIR 1960 Ker 120 
(DB). 

-Ss. 304 Part 2, 302, 300 Exception 2 — Applica¬ 
bility—First attack on deceased followed by another 
after some time — Accused found to have acted in 
private defence in course of first incident and ac¬ 
quitted of charge under S 302—Evidence indicating 
that injuries inflicted in the first incident were suffi¬ 
cient to cause death — No proof that deceased was 
alive at the time of second attack — Probability that 
deceased was already dead by injuries caused at 
first attack - Conviction under S 304. second part 
for second attack set aside. See Penal Code (1860), 
S. 302. I960 Ker L J 546. 

-Ss. 304, Tart I, 300 (2). 300 (4), 299-Expl. II - 

Conviction'for murder — Intention to cause death — 
Not always necessary — Infliction of serious bodily* 
injury causing death—Conviction under S. 304-Part I 
held improper—Absence of proper medical treatment 
not material. See Penal Code (I860*, S. 300 (2). 1959 
Cii L J 9S1 : AIR 1959 Ker 230 (DB). 

-Ss. 304 and 109 — Accused holding deceased 

permitting principal offender to stab victim — Ac¬ 
cused are guilty of abetment of culpable homicide. 


" here the accused with the object of punishing 
the deceased for abusing one of the dignitaries in the 
village, ran, caught and held the deceased permitting 
the principal offender to stab the victim twice with a 
dagger, the accused are guilty of abetment of culpable 
homicide under S. 304/109 51 Cri L J 392 : A I R 
1950 Kutch 5 (6) (Prs 11,12). 


■—Ss. 3(«4 and 326—Intention — Two parties deter¬ 
mined to Sght to enforce their right — Intention of 
accused party should be ascertained. AIR 1955 NUC 
(Madh-B) 2100 (DB). 

-S. 304, Part 2 — Accused intending to beat a 

woman with small stick — Blow falling on an infant 
Death of infant due to shock and haemorrhage as 
result of fracture of skull — Conviction under S. 304, 
Part II—Held that by the doctrine of transfer of malice, 
the offence is the same as it would have been if the 
blow had struck the intended victim — Accused held 
guilty under S. 323 and not S. 304, Part II. 1959 
MPL) 21. 


• S. 304, Part 2—Conviction under— When justifi¬ 
ed stated. See Madras Borstal Schools Act(5 of 
1926). S 8. 1952 Cri L J 333 : AIR 1952 Mad 172. 

-S. 304—Charge indicated. See Penal Code (I860), 

S. 147. AIR 1955 NUC (Pat) 1309. 

-Ss. 304, Part 1, 300 ‘thirdly’ and S. 299 - Medi¬ 
cal opinion not definite and consistent that the in¬ 
jury caused by accused which resulted in death was 
necessarily sufficient to cause death in ordinary 
course of nature — It was more consistent with the 
circumstances of the case and medical opinion that 
the injury w«s likely to cause death—Held, that the 
injury causing death was not within scope of thirdly 
of S. 300 but was one under second part of S. 299 
and hence offence committed was one under Part I 
of S. 304. 

The circumstances oflhecase established that the 
deceased appeared unexpectedly during the incident 
and it was when he caught the kirpao of J that the 
accused S gave him a spear thrust which resulted in 
his death. It was more of a sudden act probably in 
defence of J whose weapon had been caught hold 
of bv the deceased and S might have anticipated that 
on the weapon being taken aw*y J might be attacked 
and this apprehension led him to give the blow. 
Medical opinion was not definite and consistent that 
the injury. was necessarily sufficient to cause death 
in the ordinary course of nature. It was more consis¬ 
tent with the circumstances of the case, and medical 
opinion, that it was likely to cause death. 

Held, that the injury which resulted in the death 
of the deceased was not within the scope of ‘thirdly 
of S. 300 but as one under second part of S. 299 and 
hence the offence committed by S was one under 
Part 1 of S. 304,1. P. C. 

It is settled law that second part of S. 299 corres¬ 
ponds to'secondly* and 'thirdly* of S. 300. If the 
injury caused is no more than an injury likely to 
cause death, then it is an injury under second part °t 
S. 299 but if, in addition, it is either proved that 
the offender had the knowledge that the injury 
was likely to cause death, the case become^ rrmrfl 
serious and comes under ‘secondlv* of S. olnJi 
or the injury is proved to be sufficient in tne 
ordinary course of nature to cause death, even 
then the offence is more serious and falls under 
•thirdly* of S 300. If the offence does not come 
under 'secondly* or 'thirdly* of S. 300, but fal 
under second pait of S. 299, then the offence is culpa¬ 
ble homicide not amounting to murder coming unaec 
Part I of S. 304. No doubt the accused ^tended to 
cause the injury on the body of the deceased and the 
doctor also found the injury to have proved fa al dui 
he was not consistent in his opinion that it 
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necessarily sufficient in the ordinary course of nature 
•to cause death because another part of his opinion 
shows that it was a type of injury that was likely to 
cause death. Therefore, on the facts of the case and 
on the medical opinion, the conclusion cannot be 
arrived at that the injury was sufficient to cause death 
in the ordinary course of nature and even in this 
matter the accused is entitled to the benefit of doubt 
and the only safe conclusion would be that it was 
likely to cause death. In a matter of doubt between 
these two conclusions, the lesser and the one favour¬ 
able to the accused should prevail. 1965 Cur LJ 
730 : 67 Punj L R 1204. 

—Ss. 304, 300 — Deliberate and cold-blooded cut¬ 
ting of throat by raz >r from ear to ear, in ordtr to rob 
deceased-Offence is one of murder and not culpable 
homicide. AIR 1956 Sau 83 (DB). 

-S. 304—Applicability — Knowledge that injuries 

were likely to cause death — Conviction for culpable 
homicide not amounting to murder. AIR 1955 NUC 
(Sau) 5049 (DB). 

-S. 304—Applicability—Offence when amounts to 

one under S. 304 indicated. See Penal Code (I860), 
S. 300. 1954 Cri L J 1181 : AIR 1954 Trav-Co 396 
(DB). 

-S. 304—Motive—When question in issue is whe¬ 
ther accused had committed an offence oF murder or 
not, it might be material to examine whether he had 
motive — When it has been found that he had com¬ 
mitted the offence, the fact that he was actuated by 
lofty ideals, is not a ground for holding the offence 
committed is one falling under S. 304—In deciding 
the nature of the offence committed motive is irrele¬ 
vant. See Penal Code (1860), S. 300. 1953 Cri L J 
1551 1 AIR 1953 Trav-Co 374 (DB). 


2. Conviction under S. 304 read with S. 34. 
See also Penal Code (1860), Ss. 34 and 300. 


•-Ss. 304, Part 2, 299, 34, 35, 37, 38-Conviction 

under S. 304, Part 2, read with S. 34 -Legality — 
Several offenders by diverse acts and with prior con¬ 
cert chasing the deceased, throwing him to the 
ground and beating him to death—Conviction of all 
offenders under S. 304, Part 2, read with S.34 is legal 
notwithstanding that S. 304, Part 2 speaks only of 
Knowledge, while S.34 deals with common inten¬ 
tion—Knowledge of death being likely consequence 
of criminal act of beating, attributable fo each offen¬ 
der, attracts S. 34—S. 304, Part 2 cannot be divorced 
from common intention. 


A conviction under S. 304, Part 2, read with S. 3 
is legal and valid. Part 2 of S. 304 can be rea< 
together with S. 34, notwithstanding that Part 2 o 

304 speaks only of knowledge while S. 34 deal 
with common intention. Minority decision of Das, [ 
jo AIR 1944 Cal 339 (FB), Disapproved; AIR 1951 
Peshawar 24, Diss from. AIR 1951 All 21 (FB), Over 
ruling AIR 1943 All 271), Approved. 

Where the deceased went to a particular place for i 
peaceful purpose and immediately after his arriva 
there, he was chased by two of the accused and caugh 
and felled to the ground and alter this the remainini 
tour accused appeared, and beat the deceased witl 
diverse weapons, while those who were not arm 9 c 
Held him pinned to the ground, the conviction of al 
the six accused for culpable homicide not amouotini 

Tr, r o] n n ,Ur ‘ hsran , ce °! a common intentioi 
under S. 304, Part 2, read with S. 34 was legal. 

The causing of the death of a person by doing ar 
act accompanied by intention in the two ways desert 
bed in S.-99 or with the knowledge that the act 1 
* j°, cause death also described there, is distin 

nr ,7.t d A c ,f es of dealh , s resultin g from acciden 
or.rash and negligent act and those cases where deatl 


may result but the offence is of causing hurt either 
simple or grievous. Once it was established, that the 
act was a delioerate act and was oat the result of 
accident or rashness or negligence, it is obvious that 
the offence which was committed was one under 
S. 304. 

The requirement of S. 34. i.e., the existence of the 
common intention before the criminal act is perpe¬ 
trated was completely satisfied because the six ac¬ 
cused could not but by a prior concert have appeared 
simultaneously at the scene, and chased and over¬ 
thrown the victim, held him down and beaten him. 
Provided there is common intention, the whole of the 
result perpetrated by several offenders, is attributable 
to each offender, notwithstanding that individually 
thev may have done separate acts, diverse or similar. 
AIR 1925 PCI, Rel. on. 

The second part of S. 301 speaks of knowledge-and 
does not refer to intention which has been segregated 
in the first part. But kno vledge is the knowledge of 
the likelihood of death If it could bi said that know¬ 
ledge of this type was possible in the case of each one 
of the accused, there is no reason why S. 304, Part 2 
cannot be read with S. 34. The common intention is 
with regard to the criminal act, i.e., the act of beat¬ 
ing. If the result of the beating is the death of the 
victim, and if each of the assailants possesses the 
knowledge that death is the likely cousequence of the 
criminal act of beating there is no reason why S. 34 
or S. 35 should not be read with the second part of 
S. 304 to make each liable individually. 

It is an error to view the second part of S. 304 
divorced from common intention whatever. A person 
does not do an act except with a certain intention; 
and the common intention which is requisite for the 
application ot S. 34 is the common intention of perpe¬ 
trating a particular act. Previous concert which is 
insisted upon is the meeting of the minds regarding 
the achievement of a criminal act. That circumstance 
is completely fulfilled in a case where a large number 
of persons attack an individual, chase him, throw him 
on the ground and beat him till he dies. Even if the 
offence does not come to the grade of murder, and is 
only culpable homicide not amounting to murder, 
there is no doubt whatever that the offence is shared 
by all of them and S. 34 then makes the responsibility 
feveral if there was a knowledge possessed by each of 
them that death was likely to be caused as a result 

Aorahim Sheikh v. State of W. B., 
' (1964> 6 S C R 172 . 1364 
552 1(l964) 2 s c A 656 •. 1964 (2) Cri L J 
inoJ ( J,? 64) Cur L J (SC > 152 1 I96 < All Cri 187 : 
I 9 . 84 , 'i. 1 L J 43 ' 1 All W R (HC) 275 : 1964 
BWH361 ! AIR 1964 SC 1263 (1265 to 1268) 
irrs a, d, o to 11). 


—Ss. 304, Part 2, 325 and 34-Applicability — Es¬ 
sential ingredients — Knowledge that act was likely 

to cause death. 7 

A mrticuhr knowledge is an essential ingredient 

£ 304, Part 2 ‘ Unless . Court 

« ^ Dclln ? ^at each person, taking part in 
committing the crime in furtherance of the common 
intention of all, had the knowledge that their act was 

h«iA y »,dh 1US ' J de | th int h ? accused cannot be rightly 
held gudty under S. 304, latter part. AIR 1951 All 21, 

Where, therefore, out of six injuries k 

our persons upon the deceSd tvl r fuK e /e 
s,rnple and only one was grievous which Uultedin 

JStx&spSi <- 

son was not necessarily the knowledge of others ffi 
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a? it was not ascertained as to who inflicted the fatal 
injury, none of theaccusedcould be rightly convicted 
under S. 304, Penal Code, though thev were all 
guilty under S. 325 read with S. 34. Penal Code. 1953 
All W R (nC) 147 : 1953 Cri L J lilt: 1953 All LJ 
346 : AIR 1953 All 491 (492) (Pt A) (Pr 10). 

•-Ss. 304, 34 — Common intention — What is — 

Applicability ol S. 34 to S. 304, Part 2—It is-possible 
to commit an accused of an olfence under S. 304, 
Part 2 read with S. 34, provided the court is of opinion 
that each person taking part in committing the 
crime in furtherance of common intention of all had 
knowledge that their act was likely to cause death. 
AIR 1943 All 271; AIR 1936 All 437; 29 All 282; 5 Cri 
L J 130 ; AIR 1918 All 209 ; 1S87 A W N 236 and 9 
A L I 180; 13 Cri L J 265, Overruled. See Penal Code 
(1860), S. 34. 52 Cri L J 131 : AIR 1951 All 21 (FB). 

— Ss. 304, 34, 71, 460 — Charges under Ss. 460 and 
304 that the accused committed housebreaking by 
night along with four others ard he along with 
these four others at the time of committing the 
offei-ce voluntarily caused death of the deceased—A 
separate conviction of the accused under S. 304 read 
with S. 34 is not justifiable as this is repetition of one 
of the ingredients of the charge under S. 460. 52 Cri 
LJ 390 (1) i AIR 1951 Assam GO (61, 62) (Prs 4, 5) 
(DB). 

-Ss, 304 and 34—If it is proved that the common 

intention of two or more persons was to cause death 
ot a person and in furtherance of common intention 
an act was done bv one which caused the death of a 
person, S. 34 would apply to such a case whether the 
conviction is recorded under S. 304, Part 1 or S. 304, 
Part 2. 51 Cri L J 945 s AIR 1950 Assam 98 
(DB). 

—S. 304—Scope—Common intention of several ac¬ 
cused to cause injury so as to cause victim’s death- 
injury caused by one of them resulting in death of 
victim-Others can be convicted under S. 304, Part 2 
read with S. 34. See Penal Code (1860), S. 34. A I R 
1955 N U C (Bom) 5870 (DB). 

-Ss. 304/34 — Accused sought to be liable for in¬ 
dividual parts played by them — Prosecution must 
prove specific part played by each individual and 
injury caused by him—Unless a witness particularises 
when there are number of accused, it is ordinarily 
unsafe to accept omnibus statement that all the ac¬ 
cused attacked the person concerned. AIR 1955 S C 
216, Rel. on. MBLJ 1955 H C R 1235 iMBLR 
1955 (Cri) 217. 


1953 Cri L J 1815 : AIR 1953 Punj 262 (263) (Pt B) 
(Prs 12, 14) (DB). 

-S. 304 (2) — Scope — No common intention to 

cause death — Where the accused does not share the 
common intention to cause death of the deceased he 
can be convicted of the ollence of culpable homicide 
if it is shown that he was responsible for any blow 
which caused the death. See Penal Code (I860), S. 34. 
1955 Cri L J 77 : AIR 1954 Sau 156 (DB). 

3. Conviction under S. 304 read with S. 149. 

See also Penal Code (I860), Ss. 149 and 300. 

-S. 304 — Scope — Death caused by some one- 

amoDgst those assembled in exercise of right of pri¬ 
vate defence of property — Liability cannot be fixed 
on all assembled. See Penal Code (1860), S. 146. 1954 
Cri L J 1710 j AIR 1954 All 771 (DB). 

—S. 304-Four accused armed with lathis and one 
with spear — Common object of beating deceased— 
One member being struck by deceased, becoming, 
incapable to taking further part — Rest beating de¬ 
ceased causing several injuries resulting in death — 
Offences committed by accused — Held, that accused 
formed unlawful assembly with common object of 
giving beating to deceased—They further committed 
offence of rioting. See Penal Code (1860), S. 147. 51 
Cri L J 1133 : AIR 1950 All 418 (DB). 

-Ss. 304, Part 2 and 149 — Constructive liability 

for causing death. 

Where a number of persons go armed with axes in 
order to assault their opponents or enemies and use- 
axes in prosecution of the common object, everyone- 
of them may reasonably be expected to know that 
the offence of oulpable homicide is likely to be com¬ 
mitted in prosecution of that object. Hence although 
the death of the injured may have been caused by 
the blow given by one of the accused, all the other 
accused who took part in the offence along with him 
can be held constructively liable for causing the 
death of the victim and should be convicted under 
S. 304, Part 2 read with S. 149, Penal Code. 1956 
Cri L J 1066 : A I R 1956 Bom 609 (612) (Pt D) (Pr 
11a) (DB). 

-S. 304 —Knowledge that death was likely to result 

from use of force — Common object of assembly to 
assault or cause hurt—Indiscriminate blows over body 
of deceased—Death held to be caused in accomplish¬ 
ing common object — Conviction under Ss. 304, 149, 
valid. See Penal Code (1860), S.149.1961 BLJR 855. 


-Ss. 304, Part 2 and 34—Conviction under—Lega¬ 
lity. 

It is possible to coDvict an accused person of an 
offence under S. 304, Part 2, read with S. 34 of the 
Penal Code provided it is established that each person 
taking part in committing the crime in furtherance of 
the common intention of all had knowledge that their 
act was likely to cause death. AIR 1951 All 21 (FB), 
Foil. 1960 Cri L J 851 : A I R 1960 Punj 310 (311) 
(Pt B) (Pr 11). 

-S. 304, Part 2—Vicarious liability. 

It is logically wrong to hold fhat S. 34 can never 
be applied to a case under:the second part of S. 304. 
A person commits an offence under S. 304 when he 
intends to cause an injury which is not necessarily 
fatal but which he knows is likely to prove fatal. The 
intention to do something is present allhough not the 
intention to commit murder. The intention in so far 
as it relates to the causing of injuries may be shared 
by other persons. The knowledge that an injury is 
likely to prove fatal may also be shared and if that be 
so then a person can be held vicariously liable under 
the second part of S. 304. AIR 1927 Cal 324, Foil. 


4. Sentence. 

* —s. 304-Criminal P. C. (1898), Ss. 439 and 423 
-High Court’s power to enhance sentence — Limits 
if, indicated—Discretion how to be exercised, stated 
-Sentence. See Criminal P. C (1898), S. 439. 1955 
2ri L J 1642 : AIR 1955 S C 778. 
i —S. 304-Scope—Rash and negligent act result- 
ng in death of a person—Offence fell under S. 304-A 
- Even if it fell under S. 304, a severer punishment 
han imprisonment already undergone held was not 
lecessary. See Penal Code (1860), o. 304-A. 1954 Cri 
L | 727 : AIR 1954 S C 271. 

-Ss. 304 and 302-Applicability - Injuries caused 

n fight — Absence of intention to cause death — No* 
ntention to cause such bodily injury as was likely to 
;ause death—Olfence - Death ot two persons-Sen- 
ence — Maximum sentence of imprisonment under 
?art. 2 of S. 304 in spite of accused's old age._ I95> 
VH \v R (HC) 321 : 1959 All Cri R 267: 19o9 All 

L J 340. 

—S. 304-Sentence—No premeditation—In excite- 
nent accused striking lathi blow to accused - ben- 
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tence of three years reduced to two years* rigorous 
imprisonment. AIR 1955 N U C (All) 1278. 

— S. 304—Sentence—Single latbi blow not effecting 
fracture of skull resulting in death — Sentence of ten 
years reduced to five years. AIR 1954 All 249 (251) 
(Pt D) (Pr 15). 

-S. 304, Part 1—Sentence—Criminal P. C. (1898), 

S. 32. 

Sentence in such cases should be so low as is com¬ 
mensurate with nature of offence as the tacts would 
justify it. But at the same time it should not be so low 
as to encourage commission of homicide. Sentence of 
four years reduced to half. 1953 All W R (HC) 129 : 
1953 All L J 158 : 54 Cri L J 1034 : AIR 1953 All 464 
(466) (Pt B) (Pr 7). 

-S. 304, Part 2—Conviction under—Enhancement 

of sentence — Powers of High Court in the matter, 
indicated. See Criminal P. C. (1898), S. 435. 1958 
Audh L T 920. 

-S. 304, Part 2-Sentence—Sentence of two years 

held grossly inadequate under circumstances of case. 
AIR 1955 N U C (Bum) 5870 (DB). 

— S. 304, Part I — Causing death by giving blows 
with axe — Sentence should be severe. AIR 1955 
N U C (Bom) 3660 (DB). 

-S. 304, latter part —Sentence—Deceased with one 

more person going to accused to pick up a quarrel and 
to teach him a lesson — Accused when attacked by 
deceased and the other person losing his power of 
calm reasoning and hitting out deceased with knife 
in his belt—Accused having neither intention to cause 
death nor such bodily injury as was likely to cause 
death — Attack by accused neither cruel nor brutal, 
much less premeditated — Sentence of five years’ 
rigorous imprisonment held severe and reduced to two 
1 L R (1951) Mys 445: AIR 1952 Mys 10 (12) 
(Pt C) (Pr 9) (DB). 


R ar * 1“ Sentence—Accused having illic 
intimacy with sister of deceased, visitiug her on h 
invitation — Deceased arriving there by chance 
ncultle between accused and deceased — Accusi 
coni 0 ! ^ceased — Conviclion of accused und 
5. 304 Part 1 as he exceeded right of private defem 

y * ars reduced to 5 years. AIR 19,' 
Nag 120 (128) (pt C) (Pr 11). 

—S. 804—Sentence — Several accused tried for z 
offence under S. 304 read with S. 149-Court findii 
3 j em ” Some sentenced to 5 years’ R. 
and others to 3 years’ R. I.—No reasons given — Sen 

ft2S 0O ;TD y ,^^ d . uced t0 tfa ree years. 1957 Cri L 
644 : AIR 1957 Orissa 117 (DB). 

S. 304, Part 2-Sentence — Accused, young ms 

hfc 2 Arfif rs1 t 5i ng h,s ,ather with stotie resulting i 
h 7 InC den i a S ising out oi 9 ua rrel betwec 
so ? ® s , l . he , f Ormer wanted to have immor 
W th J 15 <* au 8 hte r.in.Iaw which natural! 
inturuted accused^entence of 4 yeais was hel 

Af VC j n a ? ffenc ? under S. 304 Part 2-Sentenc 
(I960) ?2 P^LBei " dS 01 ins,i ° 


5. Provocation — Offence and sentence. 

See also Penal Code (1800), S. 300. 

1 “ A P.Plteability—Accused seeing his 

araounff tUDg aCt ? a J d , ul,er y with deceased — It 
5 .°“ , ls '? Stave and su dden provocation - Offence 

red u ^ e 9 r S - 3H P J art 1-Sentence under S. 304, 
vea^ R *? 2 yCa . rs 8nd sentence UQ der S. 329 to one 
1 t in?; 10 run concurrently. 1953 Cri 

LJ 1034 * 1953 All 464 (464) (Pt A) (Prs 4, 7). 

provocation 30 °i E ” ei !3 1 and , 302 r Grave “ d sudd «a 
Provocation - Accused cutting his wife with dao 


when he saw her having illicit intercourse with- 
another person — Offence committed is under grave 
and sudden provocation—Case falls under Exception I 
to S. 300 — Accused iheld guilty under S. 304 and 
not under S. 302. 1965 (2) Cri L J 614 : A I R 1965 
Assam 89 (DB). 

-S. 304 (Part 1) — Sentence — Accused causing, 

death of his wile of.average built and 18 or 19 years 
old by hurling a stone at her head under grave and 
sudden provocation—Sentence of 10 years’ R. 1. held 
not severe. (1963) 1 Cri L J 120 (Him Pra). 

-S. 304—Applicability— Accused harbouring sus- 

f iicion of illicit intimacy of his uncle with his wife 
or long time, and requesting friend to ask his uncle- 
to arrange separate residence for accused and his wife 
— Nothing coming out of request —Accused shooting, 
uncle—Act held committed under deliberation—Pro¬ 
vocation not sudden-Offence held murder. 1957 Cri 
L J 1261 : AIR 1957 Ker 166 (169) (Pr 5) (DB). 

-S. 304—Applicability— Grave and sudden provo¬ 
cation—Husband discovering deceased with his wife 
behind chained doors in his house at dead of night — 
Held circumstances piovoked the accused gravely 
and suddenly — Sentence reduced from 5 to 3 years. 
1959 Cri L J 850 : A I R 1959 Madh Pra 2C7 (269) 
(Pt C) (Pr 17). 


-Ss. 304, 300 — Attempt to beat man with shoe ia- 

street. 

In this country if a person were to beat another with 
a shoe, that is considered to be the height of shame 
and particularly in the midst ot a number of villagers 
right in the street. An attempt to beat a man with a 
shoe would therefore give sufficient provocation to- 
the man intended to be beaten. 

Held, that, as there was grave and sudden provoca¬ 
tion the offence was not one of murder under S. 300- 
J, P C. but only under S. 304, Part I. (Sentence of 
death was therefore altered into one of 7 years’ R. I.). 
(1953) l Mad L J ISO : 1952 Mad W N 978 : 1952 
Mad W N (Cri) 290? 1953 Cri L J 1109: AIR 
1953 Mad 579 (579) (Pr 3) (DB). 

—-Ss. 304 and 302—Applicability — Accused teased 
by the deceased — Deceased claiming accused to- 
behave like a wife towards him-Provocation leading, 
to a single stab with a dao near at hand-No premeT 
aitation — Offeace of culpable homicide — Lesser 

ms', lv alM p «B) l ,p “*!! L ‘ 89: A18 1952 M “* 

■ S. 304—Large number of injuries on both parties- 
to quarre — Deceased suffering fatal injury in course 
ot quarrel- failure on part of prosecution to explain 
injuries suffered by accused - Held on evidence of- 
eye witnesses read with evidence of doctor that crave 
and sudden provocation on part of accused was 

8Td ™7a 1s! ttV 1860 ’' S ■ 30 °- 119651 7 

Ss. 304 and 302 — Provocation held not grave 
! iv> SU . dde “ en00 2 h t° extenuate offence under 

S 30? i°qfin e r „ See Penal 00(10 U«60). 

2>. 302. 1960 Cri L J 520: A I R I960 Baj 101 (DB). 

6. Sudden quarrel - Offence and sentence. 

See also Penal Code (1860), S. 300. 

“T p S a s ; 3 ? 4 '? art 1 and134—Sentence-Sudden quarrel 

4 196572 S ,CHlI V*?I rISS^ 

417 (420) (Pt B) (Pr 19). 1965 Al * 


•298 


PENAL CODE (I860), S. 304,Note 6 


— S. 304 — Scope — Absence of previous enmity — 
Death caused in sudden quarrel — Iotention to cause 
death or injury likely to cause death cannot be 
attributed to accused — Case falls under second part 
of section. AIR 1955 NUC (Assam) 4232 (DB). 

- Ss. 304, 300, 302 — Sudden fight between young 
boys—Accused stabbing deceased without premedi¬ 
tation—Offence is ODe under Part I of S. 304 — Pro¬ 
per sentence. 

Held, that the injury had been caused by the 
accused without premeditation in a sudden fight in 
the heat of passion upon a sudden quarrel and on 
receiving sudden provocation and that the offence 
•committed by him was that punishable under S. 304, 
Part I and not under Part 2 thereof. 

(2) That in view of the fact that the accused was a 
young boy of about 17 years of age having no crimi¬ 
nal tendencies or bad associations, a sentence of 4 
years'R. I would meet the ends of justice. 1956 Cr 
L J 503 (2): AIR 1956 Bom 267 (267, 263) (Prs 2, 3) 
<DBh 


body causing death — Offence falls under S. 302— 
Trial Court convictinc accused under S. 304, Second 
Part—No rule for enhancement issued — Conviction 
cannot be altered to S. 302. See Penal Code (18601 
S. 300. 1962 Raj L W 55 « I L R (1961) 11 Raj 1091. 

7. Exceeding right of private defence— 
Offence and sentence. 

See also Penal Code (1860), Ss. 96-106. 

—Ss. 304, 103, 147, 14S. 323 and 325 - Right of 
private defence of property — Rioting — Each party 
charging other as aggressor — Title legally with 
accused under decree and he had right of private 
defence. 1953 Cri L J 717 i A I R 1953 All 327 (328, 
329) (Prs 9,10). 

-S. 304. (Part 2)—Deceased thrusting burning log 

of wood in the mouth ol accused—Accused snatching 
it and giving a blow resulting in his death — Accusea 
acting in exercise of right of private defence — Con. 
viction set aside. 1963 M P L J (Notes) 102. 


-S. 304—Sentence—Sudden fight—Lack of inten¬ 
tion to cause death — Accused \n the heat of the 
moment without any forethought catching hold of 
axe not taken by himself but by somebody else and 
dealing one blow on deceased with the back of axe 
—Accused about 23 years old — Sentence of 2 years* 
R. I. held not grossly inadequate. 40 Mys L J 278 : 
41963) Mad LJ (Cri) 178 j 1962 (2) Cri L J 710 
(Mys). 

-S. 304 (Part 2) — Sudden quarrel on disputed 

land between two parties resulting in fight—Accused 
giving fatal blow wtth lathi on head of memaer of 
opoosite party — Nature of weapon used and injury 
inflicted establishing requisite knowledge on part of 
accused that his act would result in death-Held, 
accused could be rightly convicted under S. 304 
(Part 2). (1964) 30 Cut LT 556. 

-Ss. 304, 302 — Applicability — No premeditated 

plan for the murder, but it was the result of a sudden 
quarrel on the spur of the moment and in a fit of 
temper the accused persons assaulted the deceased 
to death—The case clearly came within the purview 
of S. F04 Part 2 and not under S. 302. See Penal 
Code (I860), S. 302. ILR (1962) Cut 366. 

-Ss. 304. 300, Exception 4 — Applicability — 

Essentials stated — Accused found to have acted 
without premeditation in a sudden fight in the heat 
of passion upon a sudden quarrel—Though deceased 
unarmed, accused not stopping short of giving as 
many as five stabs, three of which were fatal — Ac¬ 
cused held guilty of murder. (’51) 3 Pepsu L R 558. 

-S. 304—Applicability—Deceased and M originally 

meeting on fair terms—Hot words exchanged and M* 
inflicting deadly injury on person of deceased in 
course of sudden fightgand without premeditation — 
Exception 4 to S. 300 held applied — M held guiljv 
under S. 304 and not under S. 302. AIR 1955 
NUC (Punj) 3432. 

-S. 304, Part 1—Sudden fight — Quarrel between 

A and B — Both grappling with each other and 
catching each other’s hair—B shouting - His relatives 
including C coming to the spot — Some helpers of A 
also coming — Grappling turning into free fight—C 
giving fatal blow with spear to A—B and C receiving 
injuries at the hands of relatives o* deceased A— 
Held, case fell within Exception 4 of S. 300—Offence 
of C fell under S. 304, Part 1 — Sentence of 7 years’ 
R. I. held proper. See Penal Code (1860), S. 300, 
Exception 4. 1954 Cri L J 746 : A I R 1954 Punj 
121 (DB). 

-S. 304, Second Part — Quarrel between two bro¬ 
thers over food — Accused acting impulsively and 
inflicting blow with sharp weapon on vital part of 


——S. 304, Part 1—Applicability — Deceased striking 
his mother and accusea, intending to kill with handle 
of spade—Accused snatching handle and giving blows 
on head of deceased — Fracture of skull and death of 
deceased—Plea of self-defence accepted-Conviction 
under S. 304, Part 1 held not justified. 1960 M P L J 
(Notes) 34. 

-S. 304, (Part 2) — Land dispute — Prosecution 

parly trying to take forcible possession—Protest by 
defence party in possession—Aggression by prosecu¬ 
tion party — Attack with lathis by defence party, re¬ 
sulting in fatal injuries—No evidence to prove appre¬ 
hension of death or grievous hurt to members of de¬ 
fence party—Members of defence party held exceeded 
right of private defence and were guilty under S. 304 
(Part 2). 1963 (1) Cri L J 700 (Orissa). 

-Ss. 304, 99, 101 — Exceeding right of private de. 

fence — Punishment. See Penal Code (I860), S. 99. 
A I R 1952 Orissa 37. 

-Ss. 304. 100—Murderous attack—Right of private 

defence—While no doubt it is true that the exercise 
of right of private defence subsists only so loDg as 
an apprehension of aggressive attack continues, it is 
also well settled that an accused who has had to face 
an aggressive murderous attack by the deceased and 
who had to struggle with him in order to get posses¬ 
sion of the weapon which was used against him can¬ 
not be expected to exercise any cool judgment in the 
situation. His responsibility is not judged by any 
meticulous standards (conviction set aside. 52 Cn L J 
685 i A I R 1951 Orissa 245 (DB). 

-Ss. 304, Part 1, 300 Exception 2 — Exceed¬ 
ing right of private defence of property — Death 
caused — Case falls under S. 300, Exception - 
Accused can be convicted under S. 304, Paitl-No 
enmity of any kind alleged between accused and 
deceased — Incident not the outcome ol deliberate 
desire on part of accused to take life-Accusea ot 
good character—Sentence of 7 years' R. I. reduced too 
years. (’51) 3 Pepsu L R 620 (DB). 


8. Section 304, Part 1—Illustrative cases. 

See also Penal Code (1860), S. 300. 

i-s. 304, Part 1 -Applicability-Accused inflict- 

ngasmanv as 18 injuries on arms and legs ot de¬ 
based with gandasa while his companion held 'h 0 
land of deceased — No injury on vital part of botly- 
ilotive to wreak vengeance for what the son or oe- 

:eased had done to the son of accused-Meld ha 

ntention of accused was not to kill deceased outright 
-Injuries were indicted not with intention of mur- 

lering deceased but were such as tho accused must 

aave known would likely cause death- Proper sec- 
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'tion under which accused could be convicted was 
S. 304 (1) and not S. 302 -Sentence of transportation 
for life amended. 1956 Cri L J 1265 ; AIR 1956 S C 
•654. 

• —S. 304. Part 1 — Lathi blow — Knowledge of 
bodily injury likely to cause death — Accused ad¬ 
ministering six blows of lathi on person of deceased 
a young man and strongly built—Lathi not iron- shod 
—Death of deceased 15 days after incident — OUence 
held fell under S. 304, Part 1 and not under S 302. 
See Penal Code (1860), S. 299. 1959 Cri L J 1014 : 
A I R 1955 S C 439. 

Ss. 304, Part 1 and 34 — A obtaining decree and 
permanent injunction against B in respect of posses¬ 
sion of land. Sucden fight between party A and party 
B—Party B found to be aggressors—Large number of 
injuries on party B cannot wipe out criminal liability 
of that party—Minor discrepancies in statements of 
prosecution witnesses — Benefit of doubt-Benefit of 
donbt cannot be given where totality of evidence is 
conviction. 1965 (2) Cri L J 331 1 A I R 

———Ss. 304 (1), 97. 326/149 — Deceased ploughing 
oeld ot accused — On show of force by accused de- 
ceased .stepping out and retreating—Deceased caught 
hold of by neck and speared-No right of private de. 
tence of property—No question of excessive exercise 

Stabbing with spear guilty under 

1 gulIty under S. 326/149. 1961 (1) Cri 
L J 15: A I R 19B1 All 38 (DB). 

? j*’ "• 300, Exception 2—Applicability 

° f i dece3 j ed SraziDg on preserved grass of ac. 

sed ^ roundi, ? g f up caUle t0 take them 
£ d _ De £ ceased forcibly taking away cattle 
??i S ® SS '°. n of - accused ~Deceased though armed 

2 l h- not using it - Accused hitting deceased 
with lathi on head — Deceased dying as result of 

—Act covered 6£ li h p d ex( ? eeded /teSt of self-defence 
Z ered j hyExcephon 2 of S. 300-Conviction 

19« in i r D ^ r S ,ne 0 , 4, Part l * nd not Pait 2. ( 51) 

AI| 5 C,1rh J nft 4 ioso V* A i W R (H C) 477 : 1 951 
555. C 118 1 1903 Crl L J 1275 • A I R 1953 All 

rrr r S : 3 ° 4 ' P,r ‘ 1 - Where the injuries inflicted on 

course of n a n ,?, ' U f h ® S are sufficient in the ordinary 
course of nature to cause dea«h, but are merelv 

cter^ Ch H are n !{ e,y *» cause death, then the ac^ 

Srt2 , S «- 304> Part 1 and not under 

W rThCiYi* HSM** Al) Cri R 162. 1952 All 
v n [h L) bl5 i 1952 R D (H C) 359 t lQ*o p.: i « 

450 : AIR 1953 All 189 (191) (Pt B) (Pr 12) (DB) * 

aMMLij stk i"K 

Baas aw && <«*»■ 

A^£'.!°aS P- j 1 and 302 - Offence at night tine- 
XtS deceased on ribs - Spleen penetrated 

p hX^a d P ,t n r* 

death—Offencp x*7/ ury J*** was likely tocJJSe 
S. 30° 1956 Cri r | S , U ^ er , 1 * 0 % * anc l not 

<snj (ft! unis? 10: A,B 1958 M,dh m 


D ° V UDder s - 304, Part 1 and not S 302 

saw SMswat 1957 c,i l ™ ; 


-S. 304, Part 1—Applicability—Grave and sudden 

provocation—V\’ite of accused resorting to adultery 
and on accused's asking her to cease to do so 
abusing him and swearing that she would continue 
to do so—Case held fell under S. G04, Part 1. (1957) 
2 M L J 9 : 1957 Cri L J 970 : 1957 M L J (Cr) 271 : 
A I R 1957 Mad 541 (545. 546) (Pt B) (Prs li. 12) 
(DB). 

-Ss. 304. Part 1,300, 299 and 34 — Scope of first 

three clauses of S. 300 — Intention or knowledge a 
necessary ingredient of these clauses — Applicability 
of fourth clause — Wounds made on hands and feet 
with bhujali-Death of deceased in hospital—Offence 
committed held was one under $. 299 and not under 
S. 300—Accused was punishable under S. 304, Part l 
and his assistants under that section read with S. 34. 
1964 (2) Cri L J 171 s A I R 1964 Pat 334 (337, 338) 
(Prs 22. 23,25) (DB). 

S. 304, Part 1 — Applicability — On account of 
failure at examination accused deciding to end his 
life — Wife askiug him to kill her — Held first that 
the deceased (wife) did not give her consent under 
fear of injury or under misconception of fact—Olfence 
fell under S. 304. Part 1 and not S. 302. 1958 Cr 
L J 548 : AIR 1958 Pat 190 (192, 193) (Pt C) (Prs 13 
14) (DB). 

-$. 304 Applicability — Evidence disclosing 
exchange of abusive language, grappling :with each 
other and enmity-Case did not fail under S. 300, 

£3> ittf r :s - 3 ° 4 ' pa " '■ aib 1955 n u ° 

S, 304, Part I.— Applicability — Accused molest¬ 
ing wife of deceased- Complaint by wife to deceased 
who along with his lather going to accused, probably 
armed to remonstrate with him -Accused killing dec¬ 
eased by injuries by barcha blows -Circumstances 
showing accused did have reasonable apprehemion 
o death or grievous hurt- Held, that although right 
of private defence to.the extent of killing might not 
be proved, case fell under S. 101 and came within 
S X ma t p i !\ 2 | 0f S ; 300 “Accused held guilty under 
4939 (DB)! “ 0t S - 2 ‘ AIR 1955 N U C ( PuD i> 

fi7hr S l 3 IWh Part }■' 302 ~ SuddeD a “ d unpremeditated 
n F °^ partles inflicting injuries by weapons — 
Death of one-person —Case held covered by excep. 
tion 4 to S. 300 — Conviction under S. 302 altered to 

reducecHo s'vm^c m"* 1_Se . nteDce of transDortation 
Code flfiPOl 5 \ tin 1 ' 8 «o°r S - I , in ? f 1 is „ 0 o n,nent - See p «al 
129 (DB) ’ S ' 30 °‘ M C " L J 1034 : AIR 1951 R “i 

9. Section 304, Part II—Illustrative cases. 

See also Penal Code (1800), S. 300. 

5 i rr i f* v 304 - Pa ' t 2 “ nd 200, 302 - Scope and ap. 

CHS* 9 ffence wben murder and when culpable 

22 nM i “T 000 *'?? muid er stated - Accused 

no/hkl ih« OVe w "V ,s ' er °, f de ceased who did 
not like the intimacy — On day of occurrence quarrel 

isssd 

1955-8 s c * 1140, issa'ai Li m, s A c ,R & 
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l. C im?‘ (133,138, 140) (Ft B) (Prs TO, 71, 72,90, 

yi, loi). 

S. 30*1, Part 2—Severe exchange of abuses between 
parlies preceding the incicent — Tempers rising high 

— Both parlies coming out of their respective houses 
in anger—In course of quarrel accused dealing fatal 
blow with lathi on head of deceased — Accused held 
could not be convicted under S. 302. but under 
S. 304, Part 2. See Penal Code (1800), S. 300. 1954 
CriLJ 1676: AIR 1954 SCG52. 

—Ss. 304, 328 — Applicability — Administration 
of datura with gur-No intent to cause hurt. 

Accused, a pujari of a temple sending gur mixed 
with datura seed as prasad—A boy eating it d>ing and 
his mother rendered unconscious — Seeds recovered 
from possession of accused — No intent to cause hurt 
or to commit or facilitate commission of offence 

— Intention to establish reputation as ‘bhopa* by 
curing the boy — Conviction under S. 328, I. P. C., 
held unsustainable — Conviction under S. 304 read 
with S. 109I.P.C., upheld as accused had knowledge 
that administering datura seed was likely to cause 
death. 1955 Crr L J 1022 : A I R 1955 Ajmer 4S (49) 

(Pr 8). 

-Ss. 304, 323 — Person throwing child of '5 years 

on ground with force—Fracture of skull —Knowledge 
that the act was likely to cause death must be pre¬ 
sumed — Conviction under S. 304 justified. 1964 All 
WB(HC) 392 i 1964 All Cri R 271. 

-S. 304, Part 2— Applicability — Wife dragged 

forcibly out of her father’s place by husband against 
her will - Accused going to her rescue and stabbing 
husband with knife resulting in his death—Plea of 
rivate defence of person — Conduct of dtceased 
usband held amounted to abduction simplicity 
but was not an offence — Any person comiDg to her 
rescue and causing husband's death could not claim 
right of private defence. AIR 1953 M B 182, Dis¬ 
sented. 1957 Cri L J 1)95 : A I R 1957 All 714 (715, 
717) (Pt C) (Prs 5, 13) (DB). 

[Reversed in AIR I960 S C 07.] 

-S. 304-Applicability — Police constable while 

attempting to re-arrest escaped thief firing at him but 
hitting another person—Case held covered by Excep¬ 
tion 3 to S. 300 and offence punishable under S. 304 
part II. 1955 Cri L J 905 i A I R 1955 All 379 (382) 
(Pt A) (Pr 14) (DB). 

•-S. 304, Part 2 —Applicability—Presumption of 

intention to cause injury — When rebutted, indicated 
—Offence held to be one uider S. 304, Part 2 and 
not under S. 302, I. P. C. See Penal Code (I860), 
S. 300 (3). 56 Cri L J 884 i AIR 1955 All 321 (FB). 

-S. 304— Mutual provocation — Accused stabbing 

deceased with a pen-knife apprehending danger 
from unarmed relation of deceased — Accused held 
although acting in exercise of right of private defence 
exceeded that right—Case held fell under Exception 2 
of S. 300 — Provocation held was not so great as to 
bring the case within exception 1 to S. 300—Accused 
convicted under S. 304, Part 1. (1905) 2 Aodh W R 
145 : 1965 (2) Cri L J 440 (442, 443) (Pt B) (Prs 10, 
i2. 14). 

-Ss. 304, 302 — No enmity between accused and 

deceased — On trivial quarrel accused momentarily 
losing temper and giving stick blow on head of 
deceased—Held though accused could be imputed 
with knowledge that the hit was likely to cause death 
he could not be imputed t with intention of causing 
such bodily injury as was likely to cause death — 
Conviction under .S. 302 changed to S. 304, Part 2 
and accused fined Rs. 300/- only. 1960 Andh 
LT 510. 

-5. 304 — Deceased old man, damaging field of ac¬ 
cused and raising his kalsa to strike one of the 


accused persons — Accused held had right of private 
defeoce of person and property—Accused however, 
lost his right by using excessive force and causing 
death of deceased — Though appellants had common 
intention to belabour deceased and not to cause his 
death they must have known that injuries caused 
were likely to cause death of the deceased—Accused 
were guilty under S. 304. Part 2 read with S. 34 See 
Penal Code (I860), S. 34. 1965 (2) Cri L J 499 (2) * 
AIR 1965 Him Pra 49. 

——Ss. 304. Part 2, 300 — Arrow shot in thigh of 
victim—Femoral artery cut causing death — Clause 4 
of S 300 not applicable-Offence covered by S. 304, 
Part 2. 1956 Cri L J 1078 : AIR 1956 Madh Bha 207 
(20S) (Prs 14, 15) (DB). 

-S. 304 (2) —Culpable homicide not amounting to 

murder—Husband in anger hitting wife on head with 
blunt end of an axe—Blow resulting in death due to 
fracture of skull — Accused immediately after inci. 
dent admitting to witnesses to have killed his wife — 
Medical evidence also disclosing that injury to skull 
could have been caused by a fall from a height of 
15-20 ft. — In appeal against his conviction accused 
pleading, in contravention of his statement before 
committing Migisrate, that his wife received the 
injury by a fall from a tree—Body of deceased found 
in the house—Having regard to circumstances of the 
case it is difficult to say that the conviction of the 
accused was erroneous—Plea about wile having a fall 
and dying in consequences seems to be an after¬ 
thought. 1956 M B L J 472 : Madh BLR 1958 
Cri 56. 

-S. 304, Part. 2 —Blows with stick on head—Pre¬ 
sumption. 

Though it is not proved that any one of the 
injuries caused are sufficient in the ordinary course to 
cause death, yet it the blows are given with stick on 
the head of the deceased, the accused must be presu¬ 
med to have known that he will thereby cause 
injuries which are likely to cause-death. Madh 
BLR 1955 (Cr) 130 : Madh B L J 1955 BCR 1008: 
1955 Cr L J 284 : AIR 1955 Madh B 26 (28) (Pt C) 
(Pr 11) (DB). 

-S. 304 (2) Boy of 15 years shooting arrow at 

deceased without any intention to kill-Boy extre¬ 
mely careles$ : and druDk -Deceased dying—Offence 
held did not fall under S. 300 but under S. 804. See 
Penal Code (1800), S. 300. AlR 1955 NUC (Madh B> 
3855 (DB). 

-Ss. 304, 302 — Accused biating wife -'.Death of 

wife—Meningeal artery in brain ruptured and death 
due to haemorrhage in brain—No intention to cause 
death-Accused should be taken to know that inju¬ 
ries were likely to cause death—Accused held guilty 
under S. 304. 

The deceased had forsaken her husband the accused 
and her child by him and had gone to live with 
another person. Some ten days later, the accused 
went to the village of that person to briDg the dece- 
ased back. The person was not at home, lhe accused 
caught hold of the deceased and started back for his 
house. On the way the deceased refused to go with 
the accused and wanted to go back to the person. 
The accused thereupon gave her some stick blows 
and as the result of this she died. The accused himselt 
gave F. I. R. giving all these facts. He admitted these 
tacts before the Sessions Court as well. The medical 
evidence showed that there were as many as eight 
injuries on the body of the deceased. Material injury 
for purposes of S. 302 was contused lacereted wound 
on the head extending over an area.-of 4’ x 1/2 ana 
was scalp deep. Internal examination showed no 
fracture but meningeal artery was ruptured and there 
was internal haemorrhage in the brain : 
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Held that having regard to the nature of the 
weapon used and the force with which the blows 
were giveo which could not have been considerable 
in view of the fact that there were no fracture of the 
skull, it could not be said that the accused intended 
to cause deith. But, there was no doubt that the 
accused caused injuries to his wife and that he should 
be taken to know that these injuries were likely to 
cause death and the accused should be convicted 
under S. $04. AIR 1925 Lah 549. Ref. MBLJ 1955 
HCB 1532 : M B L R 1955 Cri 313. 

-Ss. 304, 302 — Applicability — Handkerchief 

stuffed into mouth of deceased in order to silence her 
— Death due to suffocation before offender could 
commence sexual inrerci-urse — Held it could 
not be said that natural consequence of behaving in 
this way was definitely death — Conduct of offender, 
though most reprehensible and constituted a criminal 
offence, he could not be saddled with the intention 
or knowledge necessary to constitute an offonce 
under S. 302—The most that could he said was that 
the offender must be presumed to have known that he 
was likely in so doing to cause her death—Offence 
held amounted to culpable homicide not amounting 
to murder—Conviction recorded under S. 304, Part 
1952 Cri L J 261: AIR 1952 Madh B 25 (Prs 10,13) 
(DB). 

-Ss. 304, Part 2 and S. 323-Applicability—Sud¬ 
den quarrel — Abettor present on spot instigating 
another co-accused to beat deceased—Latter giving 
heavy blow on head of deceased with log of wood 
lying nearby resulting in his death-Injury sufficient 
in ordinary course ot nature to cause death—Abetter 
held guilty under S. 323/109. I P. C. and not under 
S. 304, Part II/114 I. P. C. — Principal accused held 
guilty under S. 304, Part 2. See Penal Code (1860), 
S. 109. 1962 (1) Cri L J 435 i AIR 1962 Madh 
Pra 91. 

7 3* 301 (1) —* Grave and sudden provocation — 
Mere abuses—Blowjby lathi not premeditated-Blow 
severe—Person dying in single blow of lathi—Offence 
under S. S04, Part 1 held made out—Mere abuses held 
did not constitute provocation contemplated by 
*300 Exceotion 1. See Penal Code (1860), S. 302. 
1962 M P L J (Notes) 69. 

T 304 (II) — Assault with lathi causing death — 
* L s J ng ' e and not premeditated — Case covered 
by S. 304 (II) and not by S. 302. 

Accused was convicted under S. 302, I. P. Code for 
naviog caused the death of C by giving him one blow 
with a lathi oyer his head. Both the deceased and 
the accused had a hot exchange of abuses and had 
grappled with each other. The accused when he 
“?*■lowed the deceased was unarmed and picked up 
tue lathi lying near about and infficted the single 
blow with it. He was sentenced to life imprisonment 
by the Sessions Judge, 

Held, that the assault was with the lathi used as a 
weapon which was the only piece lying there and 
naturally came handy to the enraged accused. The 
assault was not at all a premeditated one. At the spur 

o™ j n) 0 n ?j nt while P icki DgU bp at random the 
accused could never be said to have had realised that 
u was a dangerous weapon and only one blow was 
fJW; , the circumstances it could not be salely 
neid that the accused intended to cause such injuries as 
would render him guilty of murder. He could be 
sately ascribed the knowledge, especially in view of 
• tne medical evidence, that the blow was given with 
/Considerable force and that he knew the likely con- 

’tRPinSf the 'assault. AIR 1954 S C 652, Rel. 1962 
iMI’Ll (Notes) 51. 


ffrt 2 and 302 — Exorcism for curing 
woman of evil spirits - Death by suffocation by 


smoke—Act with knowledge that it is likely to cause 
death-Offence. 

The accused, in order to cure the deceased woman 
of the hysteria which showed itself in spells of faint¬ 
ing. and fits of convulsions taken to be symptoms of 
possession by an evil spirit, tied up the deceased and 
raised considerable quantity of smoke belore her. 
Finding that the deceased was not cured of it on the 
first occasion, the accused repeated the process with 
double the quantities of the things to raise smoke. A 
fire was raised, and the deceased was made to sit 
before it after which the accused tied her hands and 
feet and further secured her to a granite mortar by a 
rope, and she was left alone with the accused.- When 
the door was opened in the early morning next day 
life was found to be extinct. The medical evidence 
showed marked congestion of lungs with carbon 
particles in the respiratory passages, and congestion 
ot all internal organs and lacerated external injuries. 
The prosecution did not claim that the accused 
intended to cause the death of the worn in. However 
deluded he might have been, the accused was under 
the genuine impression, that the woman was possessed 
by an evil spirit and that he could exorcise her 
effectively by means of such prolonged ritual. The 
lacerated injuries also showed that the accused inflic¬ 
ted some external violence on the deceased The 
accused has to be credited with the kno vledge that 
such measures were likely to cause the death of the 
victim and if he indulged in those measures notwith¬ 
standing such knowledge he did so under the peril 
of beiDg convicted under the criminal law. The ac¬ 
cused has to be convicted under S. 304. Part 2 ot the 
Penal Code. (1964) IMLJ 188 s (1964) Mad L J 
(Cri) 157 : 1964 (2) Cri L J 557 : AIR 1964 Mad 480 
(481) (Prs 7, 8) (DB). 

—S. 304, Part 2 -Applicability-Deceased commit¬ 
ting offence under S. 430 - Accused exceeding right 
of private defence and killing deceased-Act of ac. 

CUS / d c a on, wi o hin n Excep - 2toS - 300 — Conviction 
under S. 304. Part 2 is correct. I960 Cr L J 834 i ATR 

1960 Mad 240 (244) (Pt B) (Pr 20) (DB). 

S. 304, Part 2-Fatal injury oo vital portion with 
deadly weapon. 

Every man must be presumed to intend the natural 
consequences of his a;t. An offence under S. 304, 
Part 2 would be clearly proved against a person 
where a fatal injury is inflicted by him on a vital 
portion of the deceased*s body, the abdomen, with a 

*2"i y * *Pe*f. (’51) 6 4 Mad L W 460 t 

(1951) I Mad L I 679 i 1951 Mad W N 462 • 19^1 
Mad W N (Cri) 142 i 1952 Cri L J 333 i AIR 195 J 
Mad 172 (173) (Pt A) (Pr 5). A * " 1952 

rrrt: 304— ApplicabiUtv— J returning to village with 
the produce of hw Bald-Deceased. a cousin of J 

be ' n ? a < sau,ted " J requesting accused to 
stop beating J-He even asked accused to take the 
produce but stop the beating-M, one of the accused 
annoyed by this, giving a lathi blow on the head of 
the deceased-This was followed by another blow on 
the back by B, another accused — Servant of M join 

?' ving a b,ow he *d Of deceased-Deceased 

“ft d r n u " coosc *?us 7 Deceased removed to 
police station and expiring during evening — Held 
accused had no intention of assaulting deceased — Ft 
was a free fight inasmuch as accused also received 

injuries- That the fight was started by eSiSffSS 

immaterial for determining whether act 1*11 
exception 4 to S. 300 -Act against 
premeditated—Act did not amount tolmurder h»f DOt 
punishable under S 304, Part IIIrT Aw* 
yeais held sufficient punishment, consideriU thaMho 
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fracture of the frontal bone — Accused held guilty 
under S. 304. Part II and not under S. 302. 30 Cut 
L T 59 (Ori). 

-Ss. 304, Fart 2. 302—Accused a person belonging 

to a backward tribe of Chota Nagpur, indicting a 
tangi blow on his nephew believing him to be a wizard 
—No intention to cause death—Nephew surviving for 
several hours after assault but ultimately succumbing 
— Offence comes under Part 2 of S. 304 and not 
under S. 302—Sentence altered from rigorous impri¬ 
sonment lor life to that for five years. 1961 B L J R 
543. 

-Ss. 304 Part 2, 334 and 323 — Young person 

kicked in abdomen — Intestines perforated resulting 
in his death — Offence held fell under S. 304, Part 2 
and rot under either S, 334 or S. 323. AIR 1955 
N U C (Pepsu) 1S76. 

-S. 304, Part 2—No intention -to kill—No murder. 

See Penal Code (16F0). S. 302. 1953 Cri L J 1S7S : 
A I R 1954 Pepsu 10 (DB). 

-S. 304 Part 2 — Scope — Criminal P. C. (189S), 

S. 423. 

Where several persons attacked the victim who 
died out of a fatal injury and one of them was sen¬ 
tenced under S. 304 (11) while the others for minor 
offences the responsibility for the fata! injury was not 
clearly assignable to the former, and the prosecution 
witnesses were also inimical, interested and unsatis¬ 
factory. 

Held, that the conviction of the accused under 
S. 304 (11) was bad (The conviction of other accus¬ 
ed also were set aside suo motu). A I R 1951 Pepsu 
62 (65. 66) (Pis 21 to 23). 

-S. 304, Part 2-OBence under — Accused attack. 

ing the deceased and his brother and giving them 
blows on the head with lathis — Injuries on the head 
resulting in death of one of them — Attack on the 
deceased and his party not a premeditated one but 
was a result of sudden neat of passion — Nature of 
offence committed — Ihough accused could be fixed 
with the knowledge that the blows were such as 
were likely to cause death yet it could not be inferred 
that the accused were animated with the intention to 
cause death — Offence, therefore, fell under second 

E art of the section and not the first one. 1904 Cur 
) 74 : 1964 (2) Cri L J 197 s A 1 R 1964 Punj 321 
(329) (Pt B)(Pr 11). 

-S. 304, Part 2 — Accused firiDg gun on members 

of opposite party without intention of killing any 
particular person—One member hit and killed — Ac¬ 
cused held guilty under S. 304, Part. 2. See Penal 
Code (I860), S. 299. 56 Cri L J 305 s AIR 1955 Punj 
13 (DB). 

_Ss. 304, 299, 300 and 302—Bitter enmity between 

accused and deceased—Accused inflicting as many as 
seventeen injuries on deceased out of which eight 
were on head—Death due to shocks and intracranial 
haemorrhage — Accused throwing body in a well — 
Accused using blunt sides of weapons — Offence held 
0 De under S. 304, Part 2 and not one under S. 302. 
A I R 1953 Punjab 262 (263) (Pr 11) (DB). 

__§. 304 — Intention to cause death — After quarrel 

at a well between A and B and C, B and C arrived at 
the spot armed with dangs — There was exchange of 
abuse and blows were given by B and C-C’s blows 
fell on A's head which resulted in A’s death — B was 
tried separately and acquitted—C was tried, convict¬ 
ed under S. 302 and was sentenced to transportation 
for life—In appeals 

Held that the intention was to give a beating and 
not necessarily to kill — Offence fell under S. 304, 
Part II (Sentence reduced to 5 years' R. I). See Penal 
Code (I860). S. 300. 1953 Cri L J 1805 s A I R 1953 
Punj 261 (DB). 


— S. 304 — Offence under — Great deal of ill-will* 
between parties — Deceased intervening when other 
fighters were grappling with each other — Held, that 
circumstances took the case out of offence of murder 
and came only under S. 304. Part 2. See Penal Code 
< 1S60), S. 300. 1953 Cri L ) 1642 : A I R 1953 Punj. 
241 (OB). 


-Ss. 304. Part 2, 300, 302—Murder case—Medical 

witness stating that death was caused on account of ; 
shock and haemorrhage due to certain injuries — 
Statement of medical witness cannot be equated to 
statement that ' injuries by themselves were in ordi¬ 
nary course of nature likely to cause death" — Duties 
cf public prosecutors and Judges while dealing with 
medical evidence in murder trials stated — Evidence. 
Act (1872*, S. 45 — Criminal P. C , S. 286. 1965(1). 
Cri L J 219 ; A I R 1965 Paj 32. 

-Ss. 504, Part 2, 300, 302—Murder charge—Death 

by throttling — Simulation of ligature mark to give 
false appearance to crime — Knowledge that in all 
probability death would be caused by throttling 
not likely — Offence held one under S. 304. Part 2. 
See Penal Code (1860), S. 300. 1964 Raj L W 279* 

-S. 304, Part 2—Accused appearing to have acted 

in heat of passion — Circumstances showing that ac¬ 
cused must have knawn that by stabbing he was 
likely to cause death of deceased — Accused’s guilt 
held did not amount to murder but only to culpable 
homicide not amounting to murder under S. 304, 
Part 2. A I R 1955 N U C (Raj) 267. 

-Ss 304, 302 and 300 — Murder — Evidence of 

quarrel between accused and deceased about woman 
- No evidence of threat by accused to murder deceas¬ 
ed — Lathi used as weapon and only three blows 
inflicted — Held, that accused should properlv be 
convicted under S. 304 and not under S. 302. 1952 
Raj L W 20 : ILR (1951) 1 Raj 718 (DB). 


-S. 304, Part 2—Accused giving one stab by pen¬ 
knife—Injury not big and not one by heavy penknife 
—Accused not intending death of victim — Case held 
fell under Part II. 51 Cri L J 653 i A I R 1950 Trav 
Co 12 (13) (Pt D) (Pr 6 ) (DB). 

-S. 304, Part 2 and 325—Scope — Blow not likely 

to cause death. 

Second part of S. 304 applies where there is no- 
guilty intention but there is guilty knowledge* 
Though the result of an ordinary lathi blow was un¬ 
expectedly unfortunate in that the person struck 
died, it cannot be said that the accused known in the 
village as "pagla" (lunatic) could have any knowledge 
of the likelihood of causing death by such a blow. 
An act which is not likely to cause death amounts to 
grievous hurt even though death is caused. AIR 
1946 Bom 38 (I B), Rel. on. 1954 Cri L J 154 i A I R 
1953 Tripura 9 (9) (Pt B) (Prs 7, 8 ). 


—S. 304. Part 2—Applicability. 

Abdomen is a delicate part of the body and vulner- 
ale too and if violence is used on it resulting in irac- 
ire of ribs and rupture of the spleen, it can be safely 
resumed that the accused should have known that 
ich a violence on his part was likely to cause death 
f the person to whom it was used and more speci- 
lly when the man was old, sickly and infirm. The 
:cused in such a case is guilty under $.304, Part 1J » 
enal Code. 1953 Cri L J 1516 : A I R 19o3 Tripura 
<11 (7) (Pr 7). 


[0. Section 304 not applicable — 


—Ss. 304, Part II, 86 , 300 and 
rder under influence of drink 
>w accused’s incapacity to form 
)fience is OLe under S. 302 and 
ideo v. State of Pepsu, 1956 An 


Illustrative cases, 

302 — Offence of 
— No evidence to 
requisite intention 


not S. 304, Part II. 
L T 593 : 58 Pun 
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L R 569 : 1956 S C A 695 i 1956 S C R 363 : 1956 
S C J 554 : 1956 M P L ) 151 : 1956 S C C 270: 1956 
Nag L I 711 : 1956 All L J 6 G 6 ; 1956 All W R (Sup) 
118 * 1956 Cri L J 919 (2): AIR 1956 S C 498 (492; 
(Pt C) (Pr 16) (DB). 

-Ss. 304 (2) and 325—No previous enmity between 

parties— ‘Marpit* starting over exchange of abuse— 
Accused indicting two blows with a light and short 
stick—Probable cause of death found to be haemor- 
hage due to rupture of spleen and lung—Evidence 
that spleen of deceased was enlarged — Offence held 
to be ODe under S. 325 of I. P. C. and not under 
S 304(2), I. P. C. 1952 Cri LJ 1165: AIR 1952 
Ajmer 29 (I) (29) (Prs 4, 5). 

—Ss. 304 and 304-A—Applicability — Boy pla> ing 
in the middle of road — Truck passing over-Death 
— Offence. 

The accused was driving his truck at a very great 
speed. He did not blow horn. Nor did he stop the 
truck on seeing children playing on the road. A boy 
of six years was in the middle of the road. The 
accused kept on driving at a h ; gh speed. The truck 
passed over the boy, and he was killed. There was no 
suggestion of enmity between the accused and the 
deceased. There was no definite evidence to prove 
that the accused deliberately took his truck over the 
boy. 

Held, that the death was due to rash and negligent 
act .of the driver and the offence was one under 
S. 304.A and not under S. 304. 1959 All W R (H C) 
410 : 1959 All Cr R 326 i 1959 (2) All L J 548. 

—S. 304—Applicability — Rescue of cattle lawfully 
taken to pound — Injury caused in commission of 
common object—Whatever was done by each one of 
accused was in furtherance of common intention of 
all-Accused held guilty of offences under S. 24 
CatUe Trespass Act and Ss. 147 and 323, Penal Code 
read with Ss. 149 and 34 of the Code - One person 
injured seriously on head, dying within few hours - 
3id para of S. 300 applied-Act of killing amounted 
to murder under S. 302 and not an offence under 
b. 304—Responsibility for crime attached to all the 

s - ua - 1938 Cr LI 
- N ‘ ,u " "• 

The accused intended to strike a lathi blow at the 
father, C, when unexpectediy the mother intervened 
with a child in her lap and the blow fell on the child 
causing its death. 

It appeared from evidence that the weapon used by 
the accused was a lathi, and that C, the person aimed 
f uk 5 l years of age, and that the lathi was wielded 
with such force that the child was thrown down to 

„ [ r 0 j“ ^ lap , of its mo,her - Held, that 
regard being had to these data cumulatively, the only 

Sr fk ,D erenCe . sh ° L uld be that had blow 

^ h ! ve f aused grievous hurt. The 
and c ere ol 0re be convicted under S. 325, 

K* “ ot 4 *304. L P. C. AIR 1920 Bom 224 

£ r \ J 330 : 1956 All L J 532 , 
(PnV7). W R (HC) 636 ! AIB 1957 A H 132 (133) 

thdr S e?HuT^ P fi C i a i >ill / y “ A ? cused Persons heading 
whi„ fi , eld of complainants- Complainants 

bt cVu?ed D8 ffV OPOU , nd interce P ted beaten 


under S. 302 and not under S. 304. See Penal Code 
(1860), S. 302. AIR 1955 NUC (All) 1496. 

•S. 304 —Applicability-Quarrel between accused 


and deceased for the latter’s refusal to al'ow accused 
to take water from his channel — Next day accused 
following deceased with lathi and after some distance 
suddenlly giving him lathi blow on leg — Deceased 
falling down—Accused giving another severe aocl smal 
shing blow by lathi on head of deceased resulting in 
fracture of skull, compression of brain with profuse- 
bleeding and ultimately resulting in his death —Inten¬ 
tion to cause death must be piesumed in the circum¬ 
stances as the attack was deliberate, planned and 
cold-blooded-Offence held fell under S. 302 and not 
S 304 or S 325. 1953 Cri L J 768 : AIR 1953 All 356 
(Pt A) (DB). 

—S. 304-Applicability — Beating with sti:k with- 
object of chastisement -No intention or apprehension, 
of death—Oftence held fell under S. 323. See Penal- 
Code (1860), S. 302 1960 Andh L T 305: 1961 ! 
Cri L J 219: ILR (1960) l Andh Pra 411 * ( 1960 ) 

\ Hk P W , R oS 1960 M L J (Cr > 256 > AIR 1961 
Andh Pra /9 (DB). 

—-Ss. 304, Part 2 aod 326-Scope- Charge under 

^.^FSr^ 49 " ACqUi “ al ~ C0nvicli0n 

One morning the deceased went to his field with 
some ploughmen. The accused also went there armed 
with dangerous weapons and attacked him. D was 
said to have given the first blow with a jatha on the 
eye. B struck him with a dao on the head several 

k eS k H r 8 u V ! fhe d « c L ased a dao blow on the eye 

when he fell down and then all the accused except- 

*°. hav . e glven the deceased indiscrimu 
nate beating. The charge against the anrvdlonfc 

“■“<« S- 30*4 «d with11?9 of' t h, rff'Sda C 
the jury returned a verdict of not guilty in resmU ft 
that charge. They however returned l „ n , P ot 

verd ‘ ct .? f g h Ui ' ,y UDd f r S ' 304. Part 2 against'D°B 
and H. No charge was framed under this section Thl 
Ms.stant Sessions judge was of the opinion hat'thev 
could be convicted on y under S 326 On * r ™ ey 
under S. 307, Criminal P. C ^ ^ ° n 8 referen <* 

Held, that in the circumstance 
accused D, B and H could not be !i he 

Sa 

guS u°ide h : S S°3 W 2 n 0 anl^o^e'Sc^wS'b 6 * ^ 
to the accused thereby. ILR (iSSfiTa * d cau «d 
1958 Cri L I 742 r AIR • ASs ' ! As “® ,9 1 « 

(Pr 21) (DB). t1958 Assam 44 (48) (Pt F) 

olrn S c, 3 ^r," t M“p. S , t 3 I 2 ?-Vc"i B “‘W* w«h 

— Prosecution clearly establishing th.fr A^k 'j‘ lh S ' 3 * 
at deceased with dao — Evidenr-^e 8 A bad stru ck 
ing that injury which wa^sufficlentT^tK ?° W * 

but by B - Proper verdfct fgainTA^ b * A 

fp u ; l i y o, u ( D DB r ,. s - 32e - A,R 1953 ff&MS 8 # 

accused nof shownhaw ca^sTddSjhica 05 ^ 

325-Sid 

(Pr 7HDB)/ 12721 A1R 1952 As5,n,C l57 U (157KP?Aj 

HWy to can, 

sis 

(lll)(Pr5)(DB). J 97 AIR 195 2 Assam HO 

Fight—On/party'rewfving 0 . 
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in death of one person — Party of accused receiving 
minor injuries—Plea that accused party was attacked 
not estaolished—Assembly held not unlawful— Right 
of private defence did not arise — Absence of preme¬ 
ditation—Conviction under S. 304 held not maintain¬ 
able. See Penal Code (I860), S. 34. 52 Cri L J 209 : 
AIR 1951 Assam 4S (DB). 

-Ss 304 and 304Charge of culpable homicide 

—Condition precedent — Ingredients of S. 304A— 
Held offence alleged was one under 8 . 304A and not 
•under S. 304. 

One boy was riding cycle and proceeded along 
left side of road when bus driven by A came up and 
dashed against it from behind with result that boy 
was drawn off cycle and fell between front and rear 
wheels of tus and was smashed to death. A failed to 
stop the bus until he went ahead about 6 cubits with 
the result that the boy was completely run over. 
Before the bus struck the cycle A did not sound the 
horn. A was arrested and charge sheet under S. 304A 
was submitted. On request by prosecution the Magis¬ 
trate treated the case under S. 304 and followed 
procedure ucder Ch. XVIII. In application to quash 
order of commitment: 

Held, that unless [and until the intention to cause 
death or the iLtention of causing such bodily injury 
as is likely to cause death is e^tablhhed or circum¬ 
stances are proved which will make it appear that 

• the person doing the act did it with the knowledge 
that he was likely to cause death, no charge can 
possibly be laid tor culpable homicide. A did not 

• drive the bus with the knowledge that he was likely 
by such act of driving to cause the death of the 

• unfortunate bov. The Magistrate completely mis¬ 
directed himself in thinking that the allegations 
made out a charge under S. 304. 

Held further that the ingredients of S. 304A 
merely require proof of death and the doing of any 
rash or negligent act which does not amount to 
culpable homicide. If these elements are satisSed, an 
offence under S. 3U4A is proved, rlt cannot be said 
that the mere act of rash or negligent driving of a bus 
with its mechanism tolerably in order, on a road in 
condition, by a person licensed to drive such yehides, 
will make the act an act of culpable homicide. The 
offence alleged was one under S. 304A and not under 
:S. 3°4. . , , 

Hence order of committal was set aside and the 
Magistrate was directed to proceed under Lh. aaI. 
I L R (1957) 2 Cal 269. 

_Ss 304 34, 326 —Common intention—Accused 

•having sticks, some of them being iron.ringed -21 
blows given, some of them being 00 ^tal parts but 

Guj 1G (DB). 

_c. 304 and 379-Held on evidence that convic¬ 
tion of'the accused under S. 304 could not stand and 
hp <et aside, but their conviction under S. 3.9 
£li AIR 19K N U C (I and K) 5S2 (DB). 

_Ss 304, Part 2 and S 323 -Applicability- Hurt 

or culpable homicide not amounting to murder 
deilice only one blow with open hand on 
SS?of d«£s«l resulting in his death-No other 

l n 3 M° 196 d 0 Cr S i L°J lSl: AIK 1930 Ker 197. 

-Ss. 304 and '323 - AppH.eability -Absence or 

intention to cause death or grievous hurt tttect. 

When the injury is not serious and there was no 


fnTnotdeatb ^though death * caused. There- 


fore where from the circumstances of the case it is 
impossible to draw an inference that the accused 
would have intended to give the deceased anything 
more than a beating or thrashing to teach him a 
lesson for using foul language to him, a police 
officer, it would not be possible to attribute to him 
the requisite intention or knowledge merely because 
of the diseased condition of the spleen of the deceased 
which got ruptured. In such circumstances his con¬ 
viction under. S. 304 cannot stand. 1959 Ker L R 128- 
1959 Ker L J 130 : 1959 Ker L T 25S : 1959 Mad L j 
(Cr) 641 : 1959 Cr L J 1331: AIR 1959 Ker 372(376) 
(PtC)(Prs9. 10) (DB). 

-Ss. 304, Part 2, 325—Accused on comiDg to koowr 

that his son had sold part of his goods in nis house 
behind his back, losing his temper and setting out to 
chastise son—Son tied to a post aod beaten with stick 
—Beating continuing throughout night alter intervals 
—Beating causing number of injuries all over son's 
body—Son dying five days later as a result of beating 
—Injuries not serious — Held that having regard to 
nature of weapon used and surrounding circum¬ 
stances, neither an intention to cause death nor any 
knowledge regarding likelihood of causing death 
could legitimately be attributed to the accused — 
Accused held should be convicted under S. 325 
instead of S. 304, Part 2. AIR 1955 NIC (Madh B) 
3S79 (DB). 

-S. 304 (2)— Accused killing deceased by gun-shot 

—No evidence of sudden quarrel — Accused held 
guilty of murder. See Penal Code (1800), S. 300. AIR 
1955 N U C (Madh B) 3742 (DB). 

-S. 304—Applicability — Accused bearing ill-will 

against deceased discharging arrow towards deceased 
while the deceased was running — Arrow piercing 
throat of deceased and causing his death — Accused 
held guilty under S. 302 and not under S. 304. See 
Penal Code (I860), S. 302. AIR 1955 N U C(\ladh B) 
3730 (DB). 

-S. 304—Applicability -Death due to two injuries 

on head—Witness speaking of one blow only—Nature 
of offence indicated. See Penal Code (1800), S. 325. 
AIR 1955 NUC (Madh B) 3725. 

-S. 304/34 — Applicability — Accused beating de. 

ceased with sticks without premeditation—Deceased 
falling down and later on dying — Injuries sustained 
simple and caused on scapula, oack and buttocks - 
Accused held were guilty under S. 323 and , not 
S. 304/34 or under S. 302. See Penal Code (1500), 
S. 323. AIR 1955 NUC (Madh B) 2113 (DB). 

-S. 304. Part I — Grave and sudden provocation- 

Accused admitting to have ^killed deceased with axe 
—Story set up by him that when his wife had gone to 
field ot -deceased which adjoined his field to bring 
back his bullock which had strayed in there, the 
deceased abused her-Story not corroborated by near 
relations who were theie-Case of sudden and grave 
provocation held not proved. ?SeeTana! Code (18UU), 
S. 300 Excep. 4.: Madh B L J 1955 H C R 11 <9. 

-Si. 304. 319 and 323 - Applicability - Deceased 

receiving onlv two injuries which were :not ttmw* 
-Injuries only remoter cause of death-Accused can 
be convicted under S. 323 and not under S. 3W. 
1954 Cri L J 6 i AIR 1953 Madh B 262 (264) (Pt W 

(P r 5). . 

-Ss. 304, 300, 302 - Bodily injury sufficient in the 

couse of nature to cause death - Deep abdomlna 
injury with knife - Peritonitis causing death is natur 
result—Conviction under S. 30- P r j>per. Se f R P l96 2 
Code (18e0), S. 300. 1902 (2) Cri L J 195 : AIR »■* 
Madh Pra 244 (DB). . .. 

-S. 304 -Applicability - Accused ate drtaj 1 Jj 

arrack for one rupee returning home night at ea 
time-Father questioning him as to where hem 
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PENAL CODE (1860), S. 304-A, Note 1 


merely negligence of tort. Rashness and negligence 
are not the same things. Mere negligence cannot be 
construed to mean rashness. There are degrees of 
negligence and rashness, and, in order to amount to 
criminal rashness or criminal negligence, one must 
find that the rashness has been of such a degree as to 
amount to taking hazard knowingly that the hazard 
was of such a degree that injury was most iikely to 
be occasioned thereby. The criminality lies in run. 
ning the risk or doing such an act with recklessness 
and indifference to the consequences. Criminal negli¬ 
gence is a gross and culpable neclect, that is to say, a 
failure to exercise that care and failure to take that 
precaution which, having regard to the circumstances, 
it was the imperative duty of the individual to take. 
Culpable rashness is acting with consciousness that 
mischievous consequences are likely to follow al. 
though the individual hopes, even though he hopes 
sinceiely. that such consequences may not follow. 
The criminality lies in not taking the precautions to 
prevent the happening of the consequences in the 
hope that they may not happen. The law does not 
permit a man to be uncautious on a hope however 
earnest or honest that hope may be : AIR 1954 All 
166, Foil.; AIR 1950 All S00, Rel. on. 1964 All W R 
<HC) 134: 1964 All Cri R 118:1965 (1) Cri L J 
524 : AIR 1965 All 190 (198, 199) (Pt C) (Prs 9, 13). 

-Ss. 304-A, 279, 280, 336, 337 and 338 — Offences 

defined by Ss. 279, 280, 336,337 and 338 can be 
viewed as minor offences included within S. 304-A— 
Accused once convicted under S. 304-A cannot be 
convicted under S. 279 for minor offence. 1964 All 
W R (HC) 134 : 1964 All Cri R 118 : 1965 (1)Cri L J 
524 : AIR 1965 All 196 (201) (Pt D) (Prs 20, 24). 

_S. 304-A — ‘Rash or negligent act—Negligence 

consists in not taking care such as a man of ordinary 
prudence is expected to take and to do an act re- 
gardless of consequences is rashness—Held on facts 
that accused was guilty of both rash and negligent 
driving: AIR 1939 Peshsvar 33 and AIR 1954 M P 41, 
Distiog. 1964 All VV R (HC) 349. 

-S. 304 -A—Applicability. 

Section 304-A does not apply to a case in which 
there has been the voluntary commission of an 
offence against the person, if a man intentionally 
commits such an offence, and consequences bayond 
his purpose result, it Is for the Court to determine 
how far he can be held to have the knowledge that 
he was likely by such an act to cause the actual result. 
If such knowledge can be imputed, the result is not 
to be attributed to mere rashness; if it cannot be im. 
nuted still, the wilful offence does not take the cha¬ 
racter of rashness, because its consequences have 
been unfortunate. 

Acts which are offences in themselves must be 
judged with regard to the knowledge, or means of 
knowledge of the offender, and placed in their appro¬ 
priate place in the class of offences of the same cha¬ 
racter Where the act is in its nature criminal, 
S 304-A has no application. 1955 Cri L J 1448 i AIR 
1955 All 620 (629) (Pr 8) (DB). 

—S. 304-A—Rash or negligent act. 

Belore a conviction can be had under S. 304-A, 
Penal Code, a very high degree of negligence must be 
found negligence which must amount to recklessness 
or utter indifference to consequences and not merely 
negligence of tort 

Rashness and negligence are not the same thiDg. 
Mere negligence cannot be construed to mean rash¬ 
ness. There are degrees of negligence and rashness. 
Criminal negligence is gross and culpable neglect, 
that is to say, a failu • to exercise that care and failure 
to take that precaution which having regard to the 
circumstances, it was the imperative duty of the 
individual to take; culpable rashness is acting with 


consciousness that mischievous consequences are 
likely to follow although the individual hopes, even 
though he hopes sincerely, that consequences may 
not follow. The criminality lies in not taking the 
precautions to prevent the happening of the conse¬ 
quences in the hope that they may not happen. The 
law does not permit a man to be uncautious on a 
hope however earnest or honest that hope may be 
AIR 1953 All 72 and (1937) 2 All E R 552, Rel. on.’ 
1954 Cri L J 405 : 1953 All L 1 689 : 1953 All W R 
(HC) 637 i AIR 1954 All 186 (187, 18S) (Pt A) 
(Prs 6, 8). 

-S. 304-A —Criminal rashness—Tests — To judge 

criminality of accused one should put himself in 
situation in which accused found himself aud see 
what would be his reaction—Driver of goods train 
not seeing raised signal which was meant for him 
due to visual obstruction caused bv tree and other 
railway construction but wrongly thinking that the 
lowered signal was meant for him — Train carried to 
a line ending dead end—Accident causiog death of 
persons—Accused held not guilty under S. 304-A. 

Where a driver of goods train was misled by rail¬ 
way signals due to visual obstructions caused by 
railway constructions and a tree and could not see 
the raised signal meant for him and thinking that 
the line was clear (being misled by the lowered signal 
not meant tor him) drove on the train on a particular 
line, and dashed the train against the dead end with 
the result that some persons who were beyond the 
dead end unauthorisedly were killed, in order to 
judge of the criminality of the accused it is necessary, 
to put one-self in his position and to see what in the 
circumstances which were before him would be the 
normal reaction to these signals of a man situated as 
he was. It is easy after the event to analyso the 
happenings and to find out possible methods or 
devices which if adopted may have averted the acci¬ 
dent. But this would be a wrong approach. Criminal 
rashness means hazarding a dangerous or wanton act 
with the knowledge that it is dangerous or wanton 
and the further knowledge that it may cause injury 
but done without any intention to cause injury or 
knowledge that it would probably be caused. The 
criminality in such a case lies in running the risk of 
doing such an act with recklessness or indifference as 
to the consequence. Criminal negligence under 
S 304-A is gross and culpable neglect or failure to 
exercise that reasonable and proper care and to take 
precaution to guard against injury either to the public 
generally or to an individual in particular, which, 
having regard to all the circumstances attending the 
charge, it was the imperative duty of the accused 
person to have adopted. Where the accused exercised 
the ordinary caution which was demanded of him 
inasmuch as he slowed down his train on entering 
the yard, it is difficult to saddle him with the know- 
ledge that his train was to be received on the plat- 
form with a dead end line or failure to notice hat • 
further signal which was intended for that particula 
line but which was obstructed from view, was no 
lowered. It is impossible, to insist in such a case th 

the driver should have discerned that the s.gna s 

which misled him were not intended for him. His 
action might be unfortunate but could by no 
be called grossly negHgent. 3 Al <76,53 Cal 3 

Applied. 1952 All L j 553 : 1952 All W R (HC) * 
1952 All Cri R 159 :1953 Cri L J 324 : AIR 1953 

All 72 (73) (Pr 4) (DB). 
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PENAL CODE (1360). S. 304-A, Note 1 


-S. 304-A—Charge under—Alternative charge, for 

rashness or negligence—Rashness and negligence — 
Distinction. 

A charge is defective if it uses the words ‘rashness 
and negligence*. The accused can be charged alter¬ 
natively for rashness or negligence. Culpable rash¬ 
ness is acting with the consciousness that the mis¬ 
chievous ana illegal consequences may follow, but 
with the hope that they will not and often with the 
belief that rhe actor has taken sufficient precautions 
to prevent their happening. The imputabilitv arises 
from acting, despite the consciousness. Culpable 
negligence is acting without the consciousness that 
the illegal and mischievous effect will follow, but in 
circumstances incumbent upon him and that if he 
had, he would have had the consciousness. The 
imputabilitv arises from the negligence of civic duty 
of circumspection. Criminal rashness and criminal 
negligence are two different things. 1959 VI P L J 
S56 : 1959 Jab L J 495 : 1959 M P C 614 : i960 Cri 
L J 4S2 : AIR i960 Mah Pra 105 (106) (Pt C) (Pr 11). 

-S. 304-A—Culpable rashness — Negligence—Dis¬ 
tinction. 

Acting with the consciousness that mischievous and 
illegal consequences may follow but with the hope 
that they will not follow is culpable rashness. Cul¬ 
pable negligence is acting without the consciousness 
that the illegal and mischievous effect will follow : 
1933 N L J 320, Foil. 1959 MPLJ (Notes) 133. 


The criminality lies in running the risk of doing such 
an act with recklessness or indifference as to the 
consequences. Culpable negligence is the gross and 
culpable neglect or failure to exercise that reasonable 
and proper care and precaution to guard against 
injury to public generally or to an individual in parti, 
cular which having regard to all the circumstances 
out of which the charge has arisen, it was the impe¬ 
rative duty of the accused to have adopted. 3 All 770 
and 53 Cai 333, Foil. (’52) 1952 Nog L J (Notes) 30. 

-S. 304-A—Case under Motor Vehicles Act-No 

issue raised as to whether accused was driving truck 
or not —Case under S. 304-A, Penal Code-Prose¬ 
cution not debarred from adducing evidence as 
regards rash and negligent driving. See Cr. P. Code 
(1898), S. 403 (1). 1965 (2) Cri L J 683 : A I R 1965 
Raj 221. 


-S. 304.A — Offence under S. 304-A, is distinct 

from offences under Ss. 3/112, 89 and 120, Motor 
Vehicles Act. See Cr. P. Code (1898), S. 403 (1). 
1965 (2) Cri L J 683 : AIR 19C5 Raj 221. 


-S. 304-A—Degree of rashness and negligence on 

the part of the accused required to be proved in 
criminal cases should be of such a nature that an 
inference about the commission of a crime may he 
safely made against him. Simple lack of ore which 
may give rise to evil liability will not be enough for 
the purpose of establishing guilt of the accused under 
S. 304-A. 1901 (2) Cri L J 561 (562) (Pr4) (Raj). 


-S. 304-A — “Pash and negligent act'*—Death of 

cyclist. 

Rashness means doiDg an act with the consciousness 
of a risk that the evil consequences will follow but with 
the hope that they will not. Negligence is a breach of 
duty imposed by law. In criminal cases, the amount 
and degree of negligence are the determining factors. 
There must be mens rea in criminal negligence also. 
In order to establish criminal liability the facts must 
be such that the negligence of the accused went 
beyond a mere matter of comprehension and 
showed such disregard for the life and safety of 
others as to amount to a crime. Russel on Crime 
(1950) Edition, Pnge 041, Rel. on. 1957 Jab L J 203 i 
1957 M PC 176 : 1957 MPLJ 315 : 1956 Cri L 
J 141C: AIR 1957 Madh Pra 236(237) (Prs 5 to 8). 

_ $ S04-A — Scope — Mines Act, Ss. 72 and 74 — 

Offences under Mines Act and S. 304 A of Penal Code 
are not same-Rashness and negligence are not neces¬ 
sary ingredients of offence under Ss. 72 and 74 of 
Mines Act — What is rashness indicated. See Mines 
Act (1952), S. 72. 1957 MPLJ (Notes) 196. 

_ _S. 304-A — Applicability — Criminal and Civil 

neglijence- Distinction. 

In sections of the Penal Code where the mens rea 
required is negligence, the word "negligence” is not 
med in any different manner from the word "neolu 
pence" in civil law. But there is hound to be differ¬ 
ence between the proof of negligence required to 
sustain a conviction for criminal negligence and 
proof of negligence required in a civil suit to obtain 
compensation for damages. In a civil suit, it is suffi¬ 
cient to prove neglect of duty by consideration of the 
probabilities of the case But in J r, ! n, " a 1 . 1 i a p w n 'j, s 
necessary to prove beyond reasonable doubt the negli- 
cent act of the accused which resulted in particular 
harm to a person, such as hurt, grievous hurt^or 
death (1962) 2 Mad L J 508 : 1962 Mad L J (Cr.) 
068: 1963 (1) Cri L J 690 (690) (Pr 4) (Mad). 

_S. 304-A— Criminal rashness and criminal negli- 

gence defined. 

Criminal rashness is hazarding a dangerous or wan- 
ton act with the knowledge that it is so and that it 
S ay cause injury, but without Mention to cause 
“jury or knowledge that it will probably be caused. 


-S. 304-A—Mens rea, is essential. 

Under S. 304A carelessness is not sufficient. Section 
3U4A like other sections of the Penal Code, requires a 
mens rea or guilty mind. The rashness or negligence 
must be such as fairly to be described criminal. The 
question whether the accused's conduct in a parti¬ 
cular case amounted to culpable rashness or negli¬ 
gence would have to be judged from the circum- 
stances of each case and on the question as to what 
is the amount of care and circumspection which a 
prudent and reasonable man would consider to be 
sufficient upon all the circumstances of the case. 
1953 Cri L J 94 : AIR 1953 Sau 10 (11, 12) (Prs 5, 6 ) 
(DB). 

2. Death must be direct result of 
rash or negligent act. 


O-S. 304-A - Death must be direct result of the 

rash or negligent act of accused and the act must be 
efficient cause without intervention of another’s 
negligence—It must be the causa causans; it is not 
enough that it may have been the causa sine qua non. 
4 Bom L R 079, Appioved. (1965) 1 SC W R 718 1 
(1965) 2 S C R 622 : 1965 All Cri R 331 : 1965 S C D 
1056 : 1965 MPLJ 562 : 67 Bom L R 447 t 196o 
Mah L J 497 * 1965 (21 Cri L J 550 : 1965 All W R 
(HC) 527: AIR 1965 S C 1616 (1617,1618) (Pt A) 
(Prs 3, 4). 

-S. 304-A—Conviction — Essentials—Death must 

be direct result of rash or negligent act. 

In order to impose criminal liability under S. 304 A 
of the Code, it is essential to prove that death must 
have been the direct result of the rash, negligent act 
of the accused. The act of the accused must be the 
approximate and the efficient cause without the 
intervention of any other circumstance. It must 
be cause causans and not merely the cause sine 


ion. 

here, therefore, the deceased persons in their 
avour to save themselves from an imminent 
er caused by the collision of the truck with th 
vay engine received the fatal injuries; while the 
ms who remained in the truck had not received 
severe injuries on their persons. 

•Id, that it was a St pase for giving beneht ot 

>t to the driver accused under S. 304. ILR (lJvd) 
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PENAL CODE (I860), S. 304-A, Note 3 


firing at the Mahant. He seems to have pulled the 
trigger without aiming at the Mahant in a state of 
intoxication in order to see that by the gun fire the 
Mahant was prevented from leaving his place. It was 
a wholly rash and negligent act on B’s part or at the 
worst was an act which would amount to mans¬ 
laughter. It could not be held to constitute an : offence 
of murder. B was. therefore, held guilty of an offence 
under S. 304-A; Penal Code, and sentenced to impri¬ 
sonment already undergone by him; 

(is) that even if the offence were to be regarded as 
fa ling under S. 304, Penal Code, a severer punish¬ 
ment than the imprisonment that he has already 
undergone, was not necessary. Sadhu Singh v. State 
of Pep>u, 1954 Cri L J 727: I L R (1954) Patiala 66 : 
AIR 1954 S C 271 (276) (Pt B) (Pr 13). 

-S. 304-A — Rash and negligent act — Ferrying 

passengers in river in floods—Boat capsizing — Loss 
of life — Ferry contractor is guilty under S. 304-A — 
Servants ferrying boat not guilty. 

Where a ferrv contractor, who had not taken a 
licence for the ferry service across the river after the 
expiry of his previous licence took the risk of putt¬ 
ing the boat in water and ferrying passengers and 
transporting them, as floods in the river were reced¬ 
ing, and there was a heavy wave which dashed 
against the boat and capsized it resulting in the loss 
of lives, the accused is guilty of rash and negligent 
act unde: S. 304-A. 

But servants of the ferrv* contractor, who had 
ferried the boat cannot be held to be guilty under 
S. 304-A. Negligence and rashness consisted in taking 
the decision to ferry passengers in spite of the river 
being in floods. The responsibility for that decision 
and carrying it out was solely of the ferry contractor. 
1962 Nag L J 329: 1962 All Cri R 257 : 1962 .All W R 
(hupp) 65 * 1963 (1) Cri L J 41: I L R (1962) Bom 
404 : AIR 1963 Bom 1 (2) (Pr 6). 

-S. 304-A—'Rash or negligent act’—Hakim giving 

Procain Penicillin injection to deceased—Offence. 

The fact that a person totally ignorant of the science 
of medicine or practice of surgery undertakes a treat¬ 
ment or performs an operation is very material in 
showing his gross ignorance from which an inference 
about his gross rashness and negligence in under¬ 
taking the treatment can be interred. 

Where the accused a Hakim, had no knowledge 
whatsoever of Penicillin injection treatment, his act 
of giving Procain Penicillin injection to the deceased 
would be clearly rash and negligent within the mean¬ 
ing of S. 304-A. 1959 )ab L J 602 : 1959 M P C 072 : 
1959 M P LJ 966: 1960 Cri L J 234: AIR 1960 Madh 
Pra 50 (50) (Pr 4). 

-S. 304-A—Crossing of trains at railway station- 

Omission to discharge personal responsibility cast on 
Assistant Station Master by rules — Act directly con¬ 
tributing to train collision— Conviction under S. 101, 
Railways Act, 1890 and S. 304-A, Penal Code held 
proper. I L R (1902) Cut 60. 

-S. 304-A — Accused wrongfully confining de¬ 
ceased in a room—Accused burying deceased in lime 
quarry believing him to be dead though in tact he was 
alive — Accused held guilty under S. 304-A although 
he had lo guilty intention or knowledge His act 
was rash. See Penal Code <1800), S. 299. 1960 Raj 
L W 4 : I L R (1959) 9 Raj 762. 

Act held not rash or negligent. 

-S. 304-A—Rash aud negligent act. 

The driver of an express goods train which was 
not expected to stop at a station slowed down on 
reaching the outer signal and on nearing the station 
yard saw only the inner starter signal of another line 
down —The starter signals of the line he was coming 
in obstructed from his view by a banyan tree and a 


water tank—and so he was running through at a 
speed of only ten miles an hour, and on coming to 
realise that the starter signals in the down position 
seen by him earlier was for another train which had 
just left the station—they had not been raised up 
again — he applied the brakes only invain and it, 
being a heavy goods train, ran through the dead end, 
a sand hump and into 2 huts unauthorisedly occupied 
and as a result 4 people were killed. 

Held, to judge the criminality of the act of the 
driver charged under S. 304-A. it is necessary to put 
oneself in his place and see what would be the 
normal reaction under the said circumstance. It is 
possible after the event to devise modes of averting 
the accident. On the facts appearing as stated he had 
exercised the reasonable care expected of him slowed 
down before entering the station and was running 
the train at a slow speed being misled by the down 
position of the starter signals, which he had no 
reason to suspect to be not for him but for another 
train. His action was unfortunate; but he cannot be 
held to be grossly negligent and guilty of the offence 
under S. 304-A. 1952 All Cri R 159: 1952 All LJ 
553 : 1952 All VV R (HC) 604 i 54 Cri L J 324 : AIR 
1953 All 72 (73) (Pr 4) (DB). 

-Ss. 304-A, 80, 87—Accused and deceased friends 

—Former inviting latter for wrestling bout — Whilst 
wrestling deceased receiving accidental injury on his 
skull resuling in death — No foul play by accused — 
Case falls under Ss. SO and 87 — Accused held com¬ 
mitted no offence. See Penal Code (1860), Ss. SO, 87. 
1949 All W R (HC) 476 : 1949 All Cri C 117 : 51 
Cri L J Cas 402 : AIR 1950 All 95. 

-Ss. 304-A and 323 — Applicability — Accused in¬ 
tending injury to one person throwing piece of wood 
—Piece of wood missing its mark aud hitting a boy 
of seven on his head—Boy dying:as a resuit of injury 
—Offence held was under S. 323 and not under 
S. 304-A. AIR 1955 NUC (Madh.B) 3SS4 (DB). 

-Ss. 304-A and 338 — Accused directing labourers 

to stand across the road to stop a truck — Truck not 
stopping and crushing a person—Accused not guilty 
under S. 304-A or 338. 1982 MPLJ (Notes) 230. 


-Ss. 304-A, 321, 322 and 325-Hurt-Intention or 

cnowledge is essential ingredient — Lawful act of 
iccused resulting*in death of boy due to accidental 
all of hammer on head — Absence of intention to 
;ause hurt or knowledge that hurt would be caused 
-Accused held not liable in view of S. 80. See Penal 
Zode (I860), S. 80. 1962 Mad L J (Cri) 174 « (1962) 

L Mad L J 161. 

-Ss. 304- A and 80 — Death caused by shooting 

inder a mistaken but bona fide belief that object 
limed at was wild animal-No offence is committed. 

The accused, an employee in an Ammunition 
Depot, during the fore-noon on a particular day, 

.vent along with his co-employees towards the place 

)f occurrence with the intention of shooting a hyena 
which was seen in the locality on the previous day 
ind which they honestly believed had reappeared. 
Visibility on that day was poor due to drizzling or 
rain. All the person; were under the bona nde 
oelief that the moving object seen by them was a 
ivild animal and not a human being; nor was the area 
in question one in which the accused might reason¬ 
ably have anticipated the presence of human being, 
rhe accused fired a gun shot at the moving object 

and to their surprise the object aimed at was found 

to be a human being who died on tne spot, ine 
accused was acquitted of the offence under 5. 3U4-A, 
Penal Code but was convicted of the off ence under 
S. 19 (e), Arms Act and sentenced to pay a hue or 

Held, that the accused was rightly found not guilty 
under S. 304-A, Penal Code. The facts unmistakably 
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PENAL CCDE (1860), S. 304-A, Note 4 


i' * '^4-A—Driver of truck not stopping his goods 
truck then and there after a girl has crossed it but 
proceeding further — Girl struck :by the back-side of 
the truck, resulting in extensive fracture of skull — 
Accident taking place on bazar day — Road narrow— 
Truck proceeding at comparatively moderate speed — 
No inference of gross negligence and recklessness 
can be drawn against the driver, because he did not 
stop the truck immediately after the girl had crossed 
the road—Accused acquitted. A l R 1954 Madh B 41 
(42) (Pr 16). 

S. 304-A — Accused driving a truck dashing 
against a cyclist from opposite direction—Also hitting 
a tree and stopping later beyond 180 feet—Driving 
indicated to be at excessive speed and rash — Burden 
was on accused how unfortunate accident occurred— 
Principle of res ipsa loquitur>applied — Conviction 
maintained. A I ft 1945 Nag 242, Foil. 1965 MPLJ 
(Notes) 114. 

;—S. 304-A — To avoid accident motor driver 
impelled to take vehicle to wrong side — Situation 
perilous—Driver’s decision proving to be wrong—He 
was neither rash nor uegligent. 

The accused was convicted for driving a bus rashly* 
negligently and at an excessive speed and thereby 
causing death of a person. In his defence the 
accused stated that in order lo avoid collision with a 
car travelling from the opposite direction he had to 
swerve the bus to the right, that in that process the 
foot brakes got jaaimed. that in the meantime the 
person who was coming from the opposite direction, 
emerged from behind a ton^a and the bus was turned 
further to the right to save him and that he dashed 
against the rear portion of the bus, fell with his 
bicycle and the rear wheel of the bus passed over 
him. 

Held, that sudden mechanical failure of foot brakes 
was not uncommon. That being so. it appeared that 
the unfortunate accident was attributable to the 
endeavour of the accused to avoid collision with a 
car travelling in the opposite direction from the 
wrong side of the road and the mechanical failure of 
the foot brakes in the process of suddenly swerving 
it to right to do that. The motor driver was neither 
rash nor negligent when, in order to avoid an acci¬ 
dent. he was suddenly impelled to take his vehicle to 
the wrong side of the road. It was hardly necessary 
to say that a driver, who was suddenly faced with a 

S erilous situation, had to decide in split second how 
est to act in order to avoid it and even if he decided 
upon a course which might subsequently be shown 
to be wrong, he was not criminally liable. The cir¬ 
cumstances appearing in the case did notsfully bring 
home the olf;nce to the accused 1904 MPLJ 
(Notes) G3. 

-S. 304.A—Accused was diiviDg a bus without the 

left headlight and without sounding the horn when 
it was going through a village and taking a bend to 
enter the main trunk road. A boy who was sititing on 
the left crossed the road at a distance of 15 feet in 
front of the bus. lie was hit by bus and killed. It 
was in evidence that the person who was sitting 
with the accused was able to see the boy. 

Held, that the accused was guilty of negligence 
under S. 304-A. (1962) 2 Mad L J 508 : 1962 Mad L J 
(Cri) 668 s 1963 (1) Cri L J 690 (691) (Pr 5) (Mad). 

-S. 304-A—Ingredients of offence — Duty of 

motorist to pedestrains—Negligent driving— YVbat is. 

In an offence under S. 304-A, I. P. Code, where a 
death is caused by the negligent and rash driving of a 
motor car, negligence consists of two fac;ors (a) speed 
and (b) failure to apply the brakes in time. 

Both as regards the civil and criminal liability the 
rate of speed which will be considered dangerous 
varies with the nature, condition and use of the 


particular highway and the amount of traffic which 
actually is or may be expected to be on it. The driver 
of a vehicle must drive at a speed that will permit of 
his stopping or deflecting his course within the limits 
of his vision. It is the duty of the driver to drive his 
vehicle at a speed which will not imperil the safety 
of others using the road. The driver is under a duty 
of using whatever means are at hand to avoid a 
threatened collision. The most obvious means of 
avoiding the collision is the brakes with which the 
car must be equipped. It will constitute culpable 
negligence if a driver drives a vehicle with patently 
defective brakes or fails to apply the brakes in time. 

Applying the above principles to the facts of the 
case, held that by reason of the criminal negligence 
in driving his car at a speed which the circumstances 
existing at the time of the collision did not warrant 
and secondly, by not keeping a lookout to avoid 
collision and thirdly, by failing to apply the efficient 
brakes which he had in time, and which braking 
would have averted the collision, the accused was 
plainly guilty of an offence under S. 304-A. 72 Mad 
L W 341 : 1959 Mad W N 67 i 1959 Mad L J (Cr) 31: 
(1959) 1 Mad L I 46 : 1959 Cri.L J 1344: AIR 1959 
Mad 497 (500, 501) (Pt A) (Prs 14, 17 to 19). 


-S. 304-A—Rash or negligent driving. 

Where the driver of a bus drove the vehicle at an 
excessive speed over a wet and zigzag road, deviating 
from the right side of the road to the wrong side and 
keeping a proper look out and putting hirmelf in a 
position as not to be able to apply the brake in time 
with the result that it over-ran the people standing 
near a bridge resulting in the death of one. 

Held, that there was gross negligence and the 
driver was clearly guilty ot the offence under a. 304A. 

(1959) 72 Mad L W 367. 


-S. 304-A—Resh and negligent driving. 

At the time of the day when the road is likely to be 
used frequently by others the driving of a bullock 
>3rt at terrific speed by letting loose the reius of the 
nulls amounts not only to rashness but aiso to 
negligence on the part of the driver of the cart. 
[1951) 2 Mid L J 54 :.1953 Cri L J 1393 : AIR 1953 
Mad 774 (775) (Pr 4). 


-S. 304-A—Cyclists driving abreast and conversing 

—Accident with motor bus—Driver held not negligent 
—(Tort—Negligence—Motor accident). 

Held, that it is a very common feature in Manipur 
that when more cyclists than one go along the road* 
they always drive their cycles in parallel fashion, 
abreast of each other and that in spite of the sounding 
of the horn by motor vehicles they refuse to give 
side and expect the motor vehicles to avoid the cycles 
by swerving the vehicles towards the right. In this 
case the driver of a bus had to swerve towards the 
right in order to avoid A and B who were driving 
their cycles in parallel fashion along the road and ir 
at time C and D were coming in the opposite direction 
also in parallel fashion conversing with one another 
and the bus was not able to avoid one of them even 
though it was not coming :at a high s P eed 
it sounded its horn it could not be positively statea 
that the bus driver was negligent in driving the bus. 
It is better that the cyclists understand that driving 
abreast along the road on cycles is against the rules. 
If the accident happened when the cyclist was 
driving along the road against the rules the dr>ve r o 
the motor vehicle cannot be found fault with, 

(1) Cri L J 692 (692) (Pr 5) (Manipur). 


—S. 304-A -Burden of proof ordinarily is on prose- 
ution—When accident is by vehicle dashing against 
ree, presumption is that accused was driving vehicle 
ashly and negligently - Presumption. AIR l y *> 

ij U C (Mss) 699. 
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PENAL CODE (I860), S. 304-A, Note 4 


-S. 304. A-Accused driving a defective vehicle 

loaded with bags on a ghat allowing three persons 
including deceased to sit on bags—Vehicle while 
ascending slipping back—Vehicle overturned — Deith 
of deceased—Accused held guilty under S. 304A. (’52) 
1952 Nag L J (Notes) 30. 

—Ss. 304-A and 279 — Driver of goods vehicle 
carrying passengers—Passengers allowed to sit on top 
of goods due to neglieenceof driver—Passenger foil¬ 
ing down and run over by truck—Driver is liable for 
offences under sections — Orissa Motor Vehicles 
Rules. 

Held, on facts, that the driver contravened the 
provisions of clauses (a), (c) and (e) of it. 95 of the 
Orissa Motor Vehicles Rules and as in consequence of 
that contravention the deceased fell down and died, 
the liability of the driver of the vehicle for rashness 
and negligence necessarily followed. 31 Cut L T 
279 sILR (1964) Cut 603. 


-Ss. 304-A, 279 — Criminal negligence in driving 

loaded truck with worn out front tyre on down 
gradient, at excessive speed—Bursting of tyre—Truck 
going out of control and meeting with accident — 
Contravention of Rule 85 (4) of Orissa Motor Vehicles 
Rules, 1940, held itself, culpable negligence. 

A fully loaded truck while being driven down a 
slope in a Ghat met with an accident by the burst of 
a front wheel ty re. As a result of the bur<t, the 
truck swerved to one side and the driver could not 
control the same. The truck turned turtle and fell in 
ditch. Some of the passengers were severely injured 
aDd one old lady passenger died. It was found that 
the truck was being driven at eicessive speed of 30 
to 35 miles per hour. The burst tyre was too much 
worn out, with its canvas exposed. 

Held, that driver in undertaking the responsibility 
of driving a vehicle with such a worn out tyre on the 
tront wheel which he could have noticed had he exer¬ 
cised ordinary care and diligence, was clearly guilty of 
criminal rashness and negligence. 

That there was contravention of R. 85 (4) of tho 
Unssa Motor Vehicles Rules, 1940, which required 
the driver of a public service vehicle to exeicise 
reasonable care and diligence in maintaining the 
yenicie in a nt and proper condition, which amounted, 
m the circumstances of the case to criminal negli¬ 
gence. Merely because there was an alternative 
remedy by way of a prosecution for contravention of 
rule under the Motor Vehicles Rules, it could not 
do laid down as a general proposition that the 
contravention of-a specific rule under the aforesaid 

uiaiL c . ear ty ca sting a duty on the driver to be 
n _ g _ l , ' cou ld not be taken as a circumstance to show 

i QC u* 0r rashness on his part in driving the 
fltn C 0 •T ou ?h &is circumstance must bo Judged 
al with other facts and circumstances proved in 
rr Tun2 ,, dde Aether was guilty or not. 16 
v^i m ID1 * )1, c d, y overruled by 17 C LT39; AIR 
1944 Nag 285, AIR 1953 Pat 56, 17 C L T 39, Relied 

d J ive f w , a ? tbus gui,(y of both culpable rash, 
♦fllri * j P ab l e oegligence. He was rash in under- 
tko E to drive * be truc * with such a worn out tyre 
nntki ru ? n * D 8 a great risk, in the faint hope that 
drivi™*! 61 T HJ a y happen. He was negligent in not 
viog the vehicle with due care at slow speed and 
, “ n g the steering with a view to prevent 
IvJl jf * rom falling into the ditch even after the 
fL 6 had burst. (1962) 4 Orissa J D372n29 Cut 
L F 59 11 L R (1962)Cut 947. 

304.A — Burden of proof — Duty of prosecu- 

foiflfo p 5 0se £ u H° n must prove that the accused was 
ras “ ness °r negligence in utter indifference 
10 consequences. 


After having fitted up the spare spindle to the 
motor vehicle, the accused wanted to put the vehicle 
in motion. He was pressed by the coolies in the vehi¬ 
cle to go by the vehicle since they were waiting for 
two days in the jungle without food and get into the 
truck. The truck \va> coming with a slow speed. At 
the place where the accident took place thru- being a 
slope, no driv-r ciuld keep control over the vehicle. 
There was proof that the spindle fitted by him was 
not quite m order. 

Held, that the prosecutiou had failed to prove that 
the accused was either rash or negligent’ when the 
occurrence to^k place. (195); 1 O J D 703 ; ILR 
(1959) Cut 709. 


-S. 304.A—Rash or negligent driving. 

There is a fundamental difference between criminal 
rashness and negligence necessary to establish criminal 
liability and meie negligence or rashness which may 
involve only a civil liability. lu judging whether the 
driver of motor vehicle was guilty of rashness or 
negligence sufficient to render him liable to punish¬ 
ment under the section no abstract standar .1 can be 
laid down. The Court has to judge what i> too 
amount of care and circumspection which a prudent 
man would consider it to be .sufficient having regard 
to all the circumstances of the case. 

A prudent driver should not take his bus along a 
route which is not his authorised route. When he nas 
taken that route he should proceed at a slow speed, 
blew the horn when he notices somebody ou cbo 
route in front and keep the vehicle uuder such con¬ 
trol so as to be able to stop it within a very shoit dis¬ 
tance. \\ hen he takes none of the precautions the 
tact that the pedestrian in front suddenly crossed tho 
path of his bus would not exonerate him from guilt 
for an offence under S. 304-A. (i959) 25 Cut L T 175. 


--o. ouva— nasn or negligent drivmg-Test-Dif¬ 
ference between criminal rashness or negligence and 
rashness or negligence giving rise to civil liability 
pointed out. 

In judging whether a driver of a motor vehicle is 
guilty ot ra>hnes$ or negligence, no abstract stan- 
dard can be laid down, and the Court has to judge 
what is the amount of care and circumspection which 
a prudent and reasonable man would consider it to be 
sufficient having regard to all the circumstances of 
tne case. (Difference between criminal rashness or 
negngence and rashness or negligence giving rise to 

aTriS&i aib 1953 “> dl33 “‘ d 

Accused was driving a motor bus. He left tho 
starting station nearly three hours after the scheduled 
time ot departure. During the journey he tried to 
overtake another bus several times in spite of the fact 
1 X ? Passenger who was sitting by his side in tho 
vehicle cautioned him not to compete with that bus. 
After reaching the bus stand he drove through a lane 

hnrkS rm.rf 5 ,Ce - S , tali , on thou gb it was not the au¬ 
thorised route, mainly for the purpose of reaching 

route f ° tlier , J? US wh j ch had taken ,he main 

route. The surface of the road in the lane was rough 
and uneven and the road was also slipping down? 

ina^The 1,00 in which the bus was proceed- 

accused ran over a woman who was walking 

on the lane ahead of the bus and killed her outright 

He pleaded that tbe accident took place because^ho 

r: p s ce ", tU "« ■>' •?»»“ o “ S, 

iiPSSSE 

thirty yards ***** 8t 3 dis,ance °* 
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Held that under the circumstances there was cri¬ 
minal rashness and negligence on the put of accused 
and he was rightly convicted. (1959) 25 Cut L T 175. 

S. 304-V—Applicability — Motor driver backing 
car at night when dark without going to the rear to 
see that rear is clear — Car running over sleeping 
person and causing death — Liable under S. 304-A. 

(1951) 17 Cut LT 359. 

——S. 304-A—Applicability—Driving at highspeed 
of motor bus with defective brakes—Accident result- 
ing in injury to passengers and death of one due to 
the bus capsizing on the road — Body of bus going 
into pieces — Road clear—Accused driver held guilty 
under S. 304-A. 1953 Cri L J 518 : AIR 1953 Pat 36 
<DB). 

-Ss. 304-A and 338 — Prosecution must prove ac¬ 
cused guiltv of culpable negligence to bring case under 
sections—Defect in pull and push rod of bus — Meti¬ 
culous examination necessary to detect defect—Driver 
is not bound to undertake such examination before 
driving the vehicle — Absence of evidence to show 
that defect could have been within knowledge of the 
driver—Criminal liability cannot be fastened to him. 
1962 RLW 2S1 : ILR (1962) 12 Raj 103. 

—S. 304-A—Fash or negligent driving — Inability 
to avoid collision due to defective brakes—Death of 
pedestrian—Culpable negligence of driver—Convic¬ 
tion under S. 304-A. 

Where the driver of a motor vehicle cannot stop 
the vehicle in time to avoid.collision with a pedes¬ 
trian oa a crowded street, due to inefficiency in the 
strength of the brakes, the resultant death of the 
pedestrian must be attributed to the culpable negli¬ 
gence of the driver in driving the vehicle with defec¬ 
tive brakes making him liable for a conviction under 
S. 304-A. (Duty of motor drivers to the pedestrians 
fully explained.) Case law discussed. 1961 Raj L \V 
466! 

—3. 304-A—Scope—Rash and negligent driving— 
Collision in centre of road between buses approach¬ 
ing from opposite directions—Brakes out of order— 
Offence, 

The degree of rashness and negligence on the part 
of the accused required to be proved in criminal 
cases should be of such a nature that an inference 
about the commission of a crime may be safely made 
against him. Simple lack of care which may give rise 
to civil liability will not be enough for the purpose 
of establising guilt of the accused under S. 304-A. 

When two buses are approaching each other from 
opposite directions, it is the duty of the driver to ob¬ 
serve the rule of the road and to keep to his side of 
the road leaving sufficient space for the other to pass 
by safely. Driving a bus when both its brakes are out 
of order is itself a negligent act. It is the duty of the 
drivers to drive the vehicles at such a speed that they 
mav be able to pull up at the time of emergency. 

Held, on tacts that the accident took place due to 
the rash and negligent driving by the drivers of both 
the buses. There was a failure on the part of the 
drivers to observe the rule of the road and that was 
prima facie evidence of negligence. 1961 (2) Cri L J 
561 (562 to 564) (Prs 4, 5, 6 ) (Raj). 

-S. 304-A—Rash or negligent driving — Inference 

of—Herd of cows coming on road from opposite 
direction — Accused driving truck on wrong side to 
the extent of leaving road, and causing death of a boy 
who was on right side of the road-Accused admitting 
in examination that he wanted to stop the truck but 
could not do so — Held, that the fact that he could 
not stop the truck indicated that the speed was such 
that he could not pull up at the crucial moment. He 
should have laken reasonable and proper care when 
there was a herd of cows and the road was not clear 


—Tn the circumstances, it would be correct to hold 
that the boy was killed on account of rash and negli¬ 
gent driving of the truck by the accused. AIR 1950 
Ajmer 45; AIR 1929 Mad 250, Disting. 1960 Rai L W 
680: ILR (1960) 10 Raj 1415. 


-S. 304-A—Rash and negligent act — Mens rea is 

essential—Novice having no license, driving car ; hav- 
ing no horn and workable brakes, in busy thorough¬ 
fare, knocking down a girl passerby and killing her 
and causing grievous hurt to others, is guilty under 
S. 304-A and S. 338. 


Where the driver of a motor car who is novice and 
has no license, ventures to drive-in a crowded tho¬ 
roughfare a defective car having no horn and the 
brakes of which were entirely defective, knowing 
himself to be still a novice, his act amounts to rash¬ 
ness. Where he in such circumstances tries to over¬ 
take the pedestrians and other vehicles which are on 
the road, being fully conscious of his incompetence 
as a driver, his act amounts to negligence. In such a 
case, if a girl passerby is overrun and dies, and others 
sustain grievous hurt, the driver is guilty of criminal 
rashness and criminal negligence under S. 304A and 
commits offences under Ss. 304A and 338, Penal Cade. 
Case law ref. 


The question of sentence depends on facts of each 
case. Case law ref. 


The sentence of 4 months simple imprisonment was 
enhanced to 4 months rigorous imorisonraent and the 
fine of Rs. 500 was retained. 1953 Cri L J 94 •* AIR 
1953 Sau 10 (11, 12) (Prs 5, 6 ) (DB). 

-S.304-A—Rash,or negligent driving causing death 

— Accused driving a lorry along the centre of a 
straight road at a high speed in order to keep pace 
with railway train running parallel to the road— 
Lorry loaded with several bigs of paddy up:>n top of 
which were seated two persons. Three bullock carts 
coming in opposite directions along the correct side 
of the road’— First two carts passing without danger 
—Third cart loaded with iron bars protruding in 
front of the cart suddenly turning to its right — 
Accused suddenly swerving towards right to allow 
cart to pass with the result that the lorry overturned 
causing death of one person — Accused held was 
liable for thejdealh caused by his rash and negligent 
driving at the time of-the accident. 1954 Cri L J 7 t 
AIR 1954 Trav Co 25 (20) (Pr 5) (DB). 


-Ss. 304-A and 337 — Rash and negligent act— 

Sentence—(Travancore Penal Code (I of 1074), Ss. 337 
and 304). 

Motor lorry passing by 18 feet road at midmight — 
Right -side wheels passing over 20 feet of metal 
stacked on right side of road. Left wheel tyre burst¬ 
ing causing lorry to overturn on left side One 
passenger and.cleaner injured—Latter dying as result 
of injury—No explanation for running-on right side or 
road given—Belated reason as to overtaking bullock 
carts not believed — Driver held guilty of offences 
under Ss. 337 and 304-A-Sentence of fine of Rs. 150 
held sfficient. 1953 Cr L J 1850 : A I R 1953 Trav-Co 
017(617) (Pr 3) (DB). 

_S. 304-A—Rash and negligent driving— Culpable 

rashness;and negligence explained -Motor car passing 
along correct side of road at speed of 20 M. 1. H. 
Road clear — Man coming from opposite direction 
on right side of road, suddenly crossing across road 
when approaching him within 10 feet—Ca-e held 
was pure accident and driver not guilty of any rasB 
or negligent act of driving. See Penal Code (1800), 
S. 279. MR 1950 Trav-Co 14 (DB). 


5. Contributory negligence. 

_S 304 -A — Contributory negligence — Rash or 

negligent driving - Duty to slow down in face ot 
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apparent danger — Collision oE trucks proceeding at 
15 to 20 miles an hour on bridge 22 feet wide with 
small car coming from opposite direction at 30 to 
S3 miles an hour — Contributory negligence of car 
driver—Liability of truck drivers could not be exone¬ 
rated. (1932) 140 LT 391, Rel. on. 1962 All Cr R 
376 : 1962 All W R (Sup) 93 : 1962 (1) Cri L ] ISO 
(190) (Pr 6) (Punj). 

-Ss. 304-A and 33S — Applicability — Rash and 


negligent act—Motor accident — Contributory negli¬ 
gence—in driving a mechanically propelled vehicle 
which hab now become an indispensable part of our 
civilization the driver has most often to take deci¬ 
sion iu a split second. In criminal law contributory 
negligence is no defence therefore all that the court 
has to see is whether the accused acted rashly irres¬ 
pective of the fact whether the cartman coming from 
opposite direction also contributed to the accident 
and judge his conduct by the standard of an ordi¬ 
nary reasonable and careful driver. 195S MFC 213 : 
1958 Jab L J 331 : 1958 MPLJ 318 : 1958 Cr L J 
1032 • IL R (1957) Madh Pra 357 : A 1 R 1958 Madh 
Pn 205 (207 to 209) (Pt B) (Prs 15,16, 18 to 21) 
(DB). 

•S. 304-A—Rashness and negligence of accused 


proved to have caused accident — Contributory 
negligence of victim does not excuse liability — 
Award of sentence—Contributory negligence, proper 
consideration. 

Contributory negligence in the strict sense of the 
term has no place in criminal law. Therefore in asses¬ 
sing the liability of a person charged under the section 
the tact that the victim also contributed a little by 
bis negligence to his own death is absolutely immate¬ 
rial wher- there is ample proof that the accused had 
brought about the accident by his own negligence 
and rashness. But the little contributory negligence 
°n he part of the victim and the accused’s good 
military record are relevant for the purpose of 

39 e iQ'n Mr 1 S f td L J 819 : 1950 Mad W N 
AU W R (Supp) 9 : 1950 All Cri Cas 26 , 

mSSS AmSSs, 51 Cri L ' ™ ■ A,R 1950 

—-s. 304-A - Plea of .contributory negligence — 
Uoctnne of contributory negligence U -no defence in 
a criminal case. (1959) 1 O J D 312 : 11. R (1959) 

fr>B?. 35: A1R 1980 0rissa 7 (13) (Pt C) {Pr 24 > 

6. Sentence. 

—Sentence"' Md 53 ~ Causing dealh b y negligence 

a , P at *«., 0 / discretion and the limits 
the ful..™ 6 Tk d ,udi . c,al Precedents for all time in 

Ordinal T£ e t- C L et o“ is that °‘ the triaI Court, 

.u tbe , High Court will not interfere with 

xercise -hereof- Yet having regard to the cir 

St b a e D su S chVs h tn CaS0 and th !. fact that the seDt0DC o 

High Court*m«v° T VG aS 3 det , erent 10 other? 
semfinrw*! ,f necess ary impose a substantive 
of fin. . f lm P rlso oment in addition to the sentence 

19 fl 5 uWfL^y the trial Court. 67 Bom L R 472 ® 

W® KSSBR" L J 400: AIR 1909 Bom 

extent 3 n°n'i~ Seve ^ y :entenc e depends to great 
the cbJZ&T ° { Ca i ous , a , ess whlch is Present in 
Mrt nf A ‘ f ? ccused ~ Utter callousness on the 

wrone sidp nf r *k° m °, lo J Y ehic,e in having gone on 
Over n n. 6 J ‘he r°ad, losing-control and running 

road a JH wh ° , wa5 si,li ^ extreme end o? 
f°,„?“ d dashing against a cyclist - Accused purely 

diStion - A ?n«n ll » 0n r f seatence is 8 matter of his 
sentence C ° Urt DOt to inter,ere w hen 

oHence 0 aW3 d6d W \ S P r °P°rtionaIe to gravity of 

reducine ! «l P A" po f strong grounds-Sessions Judge 
g sentence for reasons which are not quite 


satisfactory — High Court, however, should exercise 
powers of enhancement very rarely — But when 
sentence is grossly inadequate, it would not hesitate 
to impose adequate sentence even though elfect ot 
enhancement is to send the accused back to jail. 1961 
Ker L T 769. 

-S. 304-A — Rash or negligent driving — Plea of 

guilty—Sentence—(Crimioal P.C. (1898). S. 3-). 

If a man is riding a bicycle and is crushed under a 
motor vehicle in circumstances which cau^e instanta¬ 
neous death, there are only two possibilities, either 
the victim himself is negligent or rash, while the 
driver is not at fault, or the driver is rash or negligent 
to a high degree. In the first case the accused is 
entitled to an acquittal. In the second, the accused 
is table to an appropriate punishment. A sentence of 
a fine of Rs. 25 even though the accused pleads guilty 
is palpablv inadequate and does not meet the ends of 
justice. 1959 M P L ] 856 : 1959 Jab L J 495 j 1959 
M P C 614 : 1960 Cr L J 482 : A I R 1960 Madh Pra 
105 (105) (Pt A) (Pr 5) (DB). 

-S. 304-A—Sentence—Duty of Court. 

In regard to the sentence the Court must keep out 
false prejudices in cases of accidents. The ditficulty 
is to keep out of mind the prejudice that inevitably 
creeps in by reason of the fact that lives have been 
lost and the responsibility for the same ultimately 
rests with none else but the accused. This prejudice 
is bound more or less to reflect on the question of 
the culpability of the accused and give rise to false 
issues which tead to cloud judicial vision. The task 
no doubt of keeping out the prejudice is a difficult 
one but it has got to be perlormed. The Court must, 
therefore without any prejudice award a punishment 
which is proportionate to the gravity of the offences 
and to ensure that road-hogs of the description of 
i?r e i c x£? se r. are taught a dfi terrent lesson. 1959 Mad 
% N J 7 .l 1 ?f 9 .. N . ,ad L 1 (Cr > 31 : ( 1959 > 1 Mad LJ 
46 ‘ 72 -M«d L W 341 : 1959 Cr L J 1344 : AIR 1959 
Mad 497 (501) (Pt B) (Pr 20) (DB). 

Twh ° f ““ Motor Vehic, « Act (4 of 

i Mj), 5 . 121 — Separate senteuce. 

The imposition of one punishment on a driver of a 
motor vehicle under S. 304-A, Indian Penal Code for 
causing death by negligence and a further punish- 
ment lor tho same otfence under S. 121 of the Motor 
Vehicle Act for using a vehicle in unsafe condition 
5 2SP“®d l® J**; U954) 2 M L J 705 , 67 Mad 
HW 893 : 19o4 Mad W N747 : 1955 Cri L 1 1267 • 
AIR 1955 Mad 548 (549) (Pr 3). j * 

iegaHty 304 *' ~~ SeQtence ° f fine “ Ade <i" a cy and 

imnrSp Rs ' 10 i nd iadefault R-1. for one week 

5 e d ?," n ? c , c “ se i on his plea of guilty to chareo 
w nd f r , 'A',, 1 - P 'C. is wholly inadequate. I960 

LJ (Cr) 318 :1960 Cr L J 965 : ILH (19591 \ivc 
477 , AIR 1900 My. J77 (177) (Pt B, (Pr 2)’ * 

^d S s” U c“ der , S - 1011 Rail ^y* Act 

,ad, “" d - oid8 ' 


asa* - •* 
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Held, (i) that in the circumstances of the case the 
incident was direct result of recklessness and negligent 
driving by the petitioner in utter disregard ot the 
satety of the passengers and there was no question of 
error of judgment. 

(ii) that the conduct of the petitioner was callous 
throughout and his in ability to control the vehicle 
was cue to his recklessness and therefore a mere 
sentence of fine v/as inappropriate. The undue pro. 
loOgation of the trial may be a ground for not impos¬ 
ing a long term sentence of imprisonment, but it will 
not be a ground for letting oil the petitioner with a 
sentence of fine only. 27 Cut L T 146 : 1961 All 
W 11 (Sup) 2S : 1961 All Cr 11 207 : 1961 (1) Cr L J 
300 : AIR 1961 Orissa 45 (47) (Pis 10, 11). 

SECTION 306 

-Ss. 306, 107-Instigation-Accused aiding widow 

to commit sati — Accused held guilty under S. 306. 
See Penal Code (I860), S. 107. 195S Cri L J 967 : 
AIK 195$ Raj 169 (DB). 

-S. 30G— Sentence. 


2. “Whoever does any act.... guilty 
of murder.*' 

•-Ss. 307, 511, 33—Attempt to commit murder— 

What constitutes — The act towards commission of 
murder need not be the penultimate act — Course of 
conduct adopted by accused in regularly starving 
peison in order to accelerate his end constitutes 
attempt to commit murder. 

A person commits an offence under S. 307 when 
he has an intention to commit murder and, in pursu¬ 
ance of that intention, does not act towards its com¬ 
mission irrespective of the fact whether that act is 
the penultimate act or not. The expression ‘whoever, 
attempts to commit an offence* in S. 511, can only 
mean ‘whoever ’intends to do a certain act with the 
intent or knowledge necessary for the commission of 
that offence.* The same is meant by the expression 
‘whoever does an act with such intention or kno wledge 
and under such circumstances that if he, by that act, 
caused death, he would be guilty of murder* in S. 307. 
The expression 'by that act* does not mean that the 
immediate effect of the act committed must be death. 
The word ‘act’ denotes, according to section 33 as 
well, a series of acts. 


A sentence of six months* rigorous imprisonment 
for barbarous act or abetment of sati is ludicrous. 
It is essential that people should respect the law and 
as the custom of Sati is forbidden by law, a deterrent 
punishment is called for in such case. 195S Raj L W 
19 : 195$ Cri L J 9G7 : ILK (1958) 8 Kaj 143 : A I K 
1958 Kaj 169 (172) (Pt B) (Pr 11) (DB). 

SECTION 307 
SYNOPSIS 

(Penal Code (I860), S. 307.) 

1. Scope. 

2. “Whoever does any act.... guilty of murder.” 

3. Intention or knowledge. 

4. “Under such circumstances’*. 

5. Evidence and proof. 

6. Charge. 

7. Conviction and sentence. 

8. Procedure. 

1. Scope. 

-Ss. 307 and 351 — Attempt to slaughter and pre¬ 
paring for slaughter-Distinction pointed out—Mere 
preparation for slaughter of cow is no offence. See 
U. P. Prevention of Cow Slaughter Act (lof 1956), 
S. 8. 1962 (1) Cri L J 7 : A I R 1962 All 22. 

-S. 307—Scope. 

In an attempt to murder all the elements of murder 
exist except the fact of death. The cause of the 
want of success is immaterial It may be due fo 
timely escape, or the rescue of the person assaulted, 
the missing fire of the gun or recovery from a wound. 
Whatever the intervening obstacle to succe ss may 
be, the accused cannot plead it in his aid if it was not 
known to him. To sum up, an attempt to commit 
murder is an act done with intent to commit the 
crime and forming part ol the series of acts which 
would constitute such actual commission and would 
be the last proximate act done in the execution of the 
crime, the completion of the offence being prevented 
only by some cause independent of the offenders 
volition. 

The nature of the injuries actually caused may 
often give considerable assistance in determining the 
intention of the accused, but the intention may be 
deduced from other circumstances and may in some 
cases be ascertainted with reference to the actual 
wounds. I960 Mad W N 528. 


Held, on facts, of the case that the course of con¬ 
duct adopted by the accused in regularly starving 
the wife in order to accelerate her end came within 
the purview of S. 307 though it was not the last act 
which if effective would cause death A I R 1961 S C 
1698 and (1910) 2KB 124, Kel. on; 10 Cri L J 363 
(Low Bur) Dist.; 14 All 38, Overruled. Om Parkash v. 
State of Punjab, 1961 S C D 859: 1901 All W R (HC) 
660 i 1961 All Cri R 375 : (1962) 1 8 C J 189 : 1962 
Mad L J (Cri) 115 ; (1962) 2 S C R 254 : 1961 All 
L J 822: 1961 (2) Cri L J S4S i A I R 1961 8 C 1782 
(1786) (Pt A) (Prs 9, 10). 


S-S. 307—Attempt to commit murder by fire arm 

—Act amounting to attempt to commit murder is 
bound to be the last act, 

In cases of attempt to commit murder by fire arm 
the act amounting to an attempt to commit murder is 
bound to be the only and the last act to be done by 
the culprit. Till he fires, lie does not do any act 
towards the commission of the offence and once he 
fires, and something happens to prevent the shot 
taking effect, the offence under S. 307 is made out. 
Om Prakash v. State of Punjab, 1961 S C D 859 i 
1961 All W R (HC) 660:1961 All Cri R 375 : 
(1962) 1 SC J 189: 1962 Mad L J (Cri) 115 : (1962) 
2 S C R 254 f 1961 All L J 822 t 1981 (2) Cri L J 
848 : AIR 1961 S C 1782 (1787) (Pt B) (Pr 16). 

-S. 307 — Accused using country-made pistol on 

non-vital part of body from close range — OiFence 
does not fall with within S. 307. 1965 All Cri R 31: 
1965 All L J 2821 (1964) All W R (HC) 7S6. 

-Ss. 307, 149 — Some of accused assembled for 

committing dacoity firing at raiding police party— 
None however, injured — All accused held guilty 
under S. 307, read with S. 149. A I R 1951 All 452 
(453) (Pt C) (Pr 4). 

-S. 307—Attempt to murder — ‘Attempt’ — What 

constitutes-Principles — Intervening circumstance 
preventing the attempt from being successful but yet 
bringing about the sane result by accident. 

The accused in order to put an end to their lives 
and that of their infant daughter had tied 'hemselves 
together with a rope before jumping into a well 
child slipped and fell in and was drowned when the 
two accused jumped into the well. Held, the accused 
are guilty only of attempt to murder. 1981 M®a 
\V N-123 :(1902) 2 Mad L J 286.1962 1 Mad LJ 
(Cri' 4*7 . 74 Mad L W 657 : 1901 (2) Cri L J 781 * 
A I R 1961 Mad 498 (500, 501) (Prs 10,11. 12.15> 
(DB). 
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-S. 307 — A with intention to murder deceased 

causing >erious injuries with dangerous weapon — B 
haviug no common intention with A causing injury 
resulting in death of deceased — A convicted under 
S 307 and B, under S. 524. See Penal Code (I860), 
S. 34. 51 Cri L J 218 : A t R 1950 Mad 10 (DB). 

—Ss. 307, 300 thirdly and 309 — Applicability — 
Attempt to murder or to commit culpable homicide — 
Accused after indicting dagger wounds on victim 
uttered certain words which clearly indicated ihat he 
did not intend to cause death or any injury which he 
knew to be likely to cause death or even to cause 
such injury as was sufficient in ordinary course of 
nature to cause death—Case would not apart from 
exceptions to S. 300 fall under 9. 302 if death were 
caused and, therefore, accused can be convicted 
under S 308 and not S 307. See Penal Code (1S0Q), 
S. 300. 1958 Cri L J 90S : A 1 R 1956 Nag 20S (DB). 

-Ss. 307 and 326 — Applicability — Attempt to 

murder—Inteution. 

Causing injuries, .-though with the intention of 
causing daath but which do not result in death, does 
notome under S 307. Section 307 contemplates a 
case of an attempt to murder. Where the appellant 
caused with a sharp cutting instrument several in¬ 
juries on the body of a woman, one of which was 
grievious in nature, caused on the vital portion of the 
body which would ordinarily cause the death of a 
man. 


Held, that the appellant was punishable unde 
S. 326 not under S 3U7. 25 Cut L T 212: ILR (1958 
Cut 700 : 1939 Cri L J 313 : A 1 K 1859 Orissa 2 
<22) (Pr 5). 

^ s *2^7 and 324—Accused entering the house o 
A and B to intimidate B to withdraw a case filed b 
him—Sculiie taking place resulting in injuries to bod 
accused auj A and B - No evidence to show that th 
accused commitied house trespass alter making ore 
parations for causing hurt or assault - No indicatioi 
also that the accused really intended or attempted ti 
cause anv deadly injury to D - The offences com 
TJlv .£ he , a=cu i ed under Ss. 324 an. 
pln'.i P r a i ,Cod j e aad , D °1 under Ss. 307 and 45i 

r i S - i no a ?.o 5 ‘before conipoundable. Se 
Criminal P. C. (1898), S. 345. 19G4 U L J H 660. 

—-S. 307 - Applicability— Accused with his pisto 
tiring at random - Attempt to murder -Ilcld tha 
there was no intention to murder. 

Where an examination of facts indicates that th 

WaS L- sh00ting at :raod °® ^r the purpose o 
tightening his pursuers and would be captors, it i 

» ,hat he h ?d the‘mens rea.' tha 
if, he had intended to cause death, or knew that, i: 

deSth k! s act of firin 8 was g° iQ « t0 

Ernl A l r n y iooo h . iS L PU /- suers - AIR 1931 Cal 351 

10& A *IR R ioffi 4 8 * 2 ' Dis »°g- 1955 Cri L 
1092 . AIR 1955 Pat 330 (332, 333) (Pt C) (Prs 6, 7). 

mI7der 307 ~ ACt whea punishflb,e as attempt t 

knowE ^T mitS , an ac ‘ wi . th ^ch intention an. 
death h d def S J UC| ? circumstances that i 

am?unt«H d , rt been J :aUSed J th L e offence would hav 
amounted to murder and the act itself is of such 

coineoV^ 0 ? d k haV f Caused death in the usua 
S »hf-h “** bu . 1 J °U somethin 8 beyond his con 
nuLkoki h prevented *•»* result his act would b 
punishabJe as an attempt :to murder. Case Law dis 

wilh U hic Wher ® l “e accused Bred at his opponent 
the distant bp, and fi .k Dg W6nt on for some tima au ( 

-. aS ' p,r,i “ ™ ,bo "' 35 K "*' 

have been'thnMk reason "by the shots missed mlgh 
nave been that the ammunition used was defective o 


the accused was unable to take the correct aim and 
since both these matters were beyond his control the 
offence committed by him amounted to attempt to 
commit murder. Case Law discussed. 195*2 Cri L J 
1467 : ILR (1952) Pepsu 258 : A I R 1952 Pepsu 138 
(141. 142) iPt BMPrs 16 , 17). 

-S. 307 — Applicabi'itv — Assault by several-per¬ 
sons armed with dangerous weapons—Death caused 
by one — Common object to cause murder not 
established — Held, everyone of the accused per- 
sons could not be convicted — Under S. 302 read 
with S. 1*19 — Proper section under which they 
could be convicted was S. 326 read with S, 149 and 
therefore S. 307 did not apply — Held further that 
with regard to individual accused who caused in¬ 
juries to persons other than deceased the conviction 
could only be for injuries caused — It could not be 
said that they would be liable to conviction under 
S. 307. See Penal Code 1 1583), S. 149. 1957 Cri L 

J 1307: AIR 1957 Punj 27S (DB). 


u, Jiucuiiuu ur Kuuwieuge. 

-S. 307—Ingredients of offence under—Intention 

to cause death — Inference of intention — When 
could be made. 

Whoever does any act with such intention or 
knowledge and under such circumstances that, if he 
by that act caused death he would be guilty of mur¬ 
der and is liable to puoishment under S. 307, I. P. C 
It is not necessary for the application of the section 
toat the injury capable of causing death should have 
been actually inflicted. The intention which brings 
the case within S. 307, I. P. Code has to be inferred 
from the totality of all the facts and circumstances 
of the case which must be carefully examined. 

In the present case, the fact of hostility between 
the two women resulting in a criminal complaint 
against the appe lant, is indicative of premeditation, 
deliberation, and preparation before the attack It 

nf.Up' D Tk'« T 3 j 15 ? of a suddon quarrel or im- 
pu!se The knife used lor the attack was such as 

would cause a fatal injury if it had bean used to cut a 

vita! organ The fact that it could not be so used 
was due to the resistance and struggle put up by the 
complainant. If extraneous factors, outside the^on- 
trol of and unforeseen by the appellant, had not in- 

tervened, death could and was likely to have been 

f au - d k i!" h | eS / circumstanc es, the intention or at 
least the knowledge of the appellant must be held to 
have been established sufficiently to bring the ca e 
within the purview of S. 307, [. P. Code 1965 AH 
LJ 1121, 1965 Ail W R (HC> 8 2 9, 1966 All Cr 

RSSMaSWS - 0K '°“ is 

Section 307 rather postulates the intrinsic canaolh, 

ti!»n h 031150 ? eatb ' Any amoun t of the fnten* 

tion ot the accuse! to cause death by the act nr Me 
knowledge that the act was likely to cause death wi l 
not matter unless the act wasitself i„,r.v,- ii 1 
inherently capable of causing death- and th^ y 2* 
‘Under such circumstances” fn S 307 nmnf 
quirement; for instance, pofsoned foS H ‘ ‘ 

person and that person is saved by immediate vnLif 8 
ting the accused cannot ascan* » a ate vorait- 

lity; but thg poisoning must, at any rate* « r ® sp ? Ds ^- 
cient strength to bring about lath in rk? SUffl -, 
course of events. ft would ,f, n-i . USUQ 1 
of the words "under such d circumlr! yiDg .. the e . ff0Ct 
that even if the quantity of the nr>Un DC f S to , bold 
and not capable of causing deal? in ,h“ egliglbl ? 
course of events the offence under S "“.‘V" 11 

ESSST" *“ 3sri had or 
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Where the accused administered to the complain¬ 
ant a small dose of opium which was far less than 
the normal lethal dose. 

Held, that the offence committed was not one of 
attempt, to murder under S. 307. but that it fell under 
S. 328, I. P. Code viz. causing hurt by means of 
poison. Case law discussed. (1956) 9 Snu L R.307 i 
1937 All W R (Supp) 1. 

-S. 307—Intention of knowledge. 

There should be an intention to murder or the 
knowledge that the injuries caused would result in 
the death of the person attacked before a man can be 
held guilty under S. 307 if the injured persons luckily 
escape death, The injuries inflicted should therefore 
be taken into consideration in arriving at the con¬ 
clusion about the intention of the persons who had 
made the attack. Two incised wounds on the head 
and nose which were both bone deep and were caus¬ 
ed by spear coupled with severe fractures of bones of 
other parts of the body do lead to the inference that 
it was the intention of the assailants to cause the 
death of the deceased. 1953 All W R (II C) 491 : 
1954 Cr L J 68 : A I R 1954 All 59 (62) (Pt C) 
(Pr 14). 

-S. 307-Gist of offence—Intension or knowledge 

—Proof of. 

Section 307 would apply only where the accused 
had the intention of causing murder and did all that 
was possible to do so but for some intervening factor 
death could not be caused although it would have 
been the normal result of the act of the accused. 
The gist of the offence under section 307 is the ques¬ 
tion of intention. It is manifest that the liability of 
the accused must be limited to the act which he has 
in fact caused and should not be extended so as to 
embrace the consequence of some act which he 
might have done but did not in fact intend to do. In 
order, therefore, to determine the intention of an ac¬ 
cused the Court has to look to various factors, like 
the nature of the injury caused, severity of the blow 
or its persistence, circumstances in which it is caused 
and the immediate motive for the [act, etc., etc. The 
fact that the accused lowered down the muzzle and 
aimed only at the thigh and the injury caused was 
very simple are important circumstances to indicate 
that he had no intention to murder. 1959 Cri L J 
1316 : AIR 1959 J 6c K 119 (120) (Pt B) (Pr 9). 


-S. 307—Intention to cause death—Firing several 

shots with rifle. 


A rifle is a dangerous weapon. If a person flres 
several shots with a rifle at a person it would ordi¬ 
narily mean that he wants to kill that person. The 
fact that the persons aimed at were not killed though 
the accused was a good shot does not necessarily 
mean that he had no intention to kill them. A person 
may be excited and that is why he mav not be able 
to hit properly; or the aim may be missed because the 
person aimed at may move aside. 1956 Cri L J 217 : 
AIR 1956 Kutch 1 (7) (Pt E) (Pr 45). 


-S. 307 —Scope—Intention or knowledge. 

Section 307 provides for a punishment for an act 
done with such intention or knowledge and under 
such circumstances that if by that act death was 
caused, the person would be guilty of the offence of 
murder. Hence, it cannot be urged that the accused 
could not be convicted of the offence u/s. 307, 
I P C. unless it was proved that he had the intention 
to cause the death. 1956 Madh B L J (Bhopal) 159. 

_Ss. 307 and 320 — Intention or knowledge of 

causing death—Determination of—Nature of injuries 
is of considerable assistance — Held on facts that it 
was impossible to take any other view than that 
anolicant's act amounted to an attempt within mean¬ 
ing of S. 307. AIR 1955 N U C (Madh B) 3736. 


—-S. 307 — Intention or knowledge — For offence 
under S. 307, act must be done Jwith intention or 
knowledge and under circumstances mentioned 
therein, irrespective of the result — No evidence of 
circumstances showing such intention or knowledge 
—Accused cannot be convicted of attempt to murder. 
AIR 1955 N U C (Madh B) 3353. 


-S ; 307 — Intention or knowledge is material to 

constitute offence. 

For the purpose of S. 307, what is material is the 
intention or knowledge and not the consequence of 
the actual act done for the purpose of carrying out 
the intention. 51 Cri L J 745 i A I R 1956 Madh B 
21 (22) (Pr 8) (DB). 

-S. 307—Intention to cause death—Injury caused 

with sharp-edged instrument resulting in fracture of 
skull and making victim unconscious for number of 
days — Inference as to intention of accused not to 
cause death not to be drawn without examining 
doctors under whose treatment victim was kept — 
Evidence Act (1872), S. 3 'proved'. 1961 jab L J 
1282: 1962 (2) Cri LI 190: 1964 MPLI 521: 
ILR (1964) Madh Pra 321 : AIR 1962 Madh Pra 239 
(240) (Pt A) (Pr 3). 

-Ss. 307, 302, 323 and 325 — Lathi not a lethal 

weapon — Knowledge imports certainty, not pro¬ 
bability under S. 300 (2) — In the absence of such 
knowledge conviction under S. 307 is improper. 
See Penal Code (1860), S. 302. 1961 M P L J (Notes) 
290. 

-S. 307—Intention to kill person injured—Can be 

inferred from nature of act done. 


To make S. 307 applicable, it is not necessary that 
the hurt must be caused to person against whom the 
shot was aimed at. Mere attempt is sufficient and 
the causing of hurt is only an aggravating circum¬ 
stance. It cannot therefore be reasonably argued 
that unless the injury caused is sufficient in the ordi¬ 
nary course ol nature to cause the death of the person 
injured, the inference of intention to kill contemplat¬ 
ed under S. 307 cannot be presumed. All that is 
necessary to establish the intention is the nature of 
the act done, irrespective of the fact that whether 
that act is a penultimate act or not. ILR (1964) Cut 
730 : 1965 (2) Cri L J 168 (Orissa). 


—S. 307—Intention or knowledge. 

A man cannot be convicted for au attempt to 
nurder or to commit any other offence, if the evi- 
lence discloses that he was rash, negligent or reck- 
ess. The word ‘rash’ and 'rashness' are some time 
ised to indicate same mental attitude as ‘reckless, 
jess’, although; there is some subtle distinction 
jet ween them. Intention cannot exist without tore- 
ight but foresight can exist without intention; tor a 
□an may foresee the possible or even probable con- 

equences of his conduct and yet not desire them to 

icour; nonetheless, if he persists on h« course, he 
:nowingly runs the risk of bringing about the un- 
vished result. A man who is reckless may prefer that 
he contemolated event shall not happen, or he may 
lot care whether it happens or not: but in ed her 
■e does not desire it to happen and. therefore, does 
lot act with the purpose that it shall happeD. 

Different state of mind from that of . 
s needed for criminal liability. A state ofrmnd 

vhich amounts to ‘mens rea V h ‘^Ie there is 
:onceives the future event, and believes ‘hat here is 

chance of its following his volition or act. I * 
looks by Kenny, Austin and Russel referred 1955 
Si L J 1092 . AIR 1955 Pat 330 (332) (Pt B) (Pr 6). 

—S. 307—Applicability—Intention—Proof. 

In order to bring a case within }he Purview ®, 
307. it is :not necessary that the injury mm 
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should in itself be sufficient in the ordinary course of 
nature to cause death. This section may apply even 
if no hurt is caused. Under this section intention 
precedes the act and not merely gathered from the 
consequences that ensure. A T R 1932 Bom 279 and 
A I R 1937 Lah 019 and A I R 1941 Pat 51 and A 1 R 
1952 Pepsu 138, Pel. on. I960 Cri L J 651 : A I R 
1900 Punj 282 (283) (Pr 9). 

-S. 307 — Essentials — Mens rea — Principles — 

Burden of proof —(Evidence Act (1872), Ss. 101-104), 
The olfence is constituted by the concurrence of 
mens rea followed by an actus reus. An intent per se 
is not an attempt. It implies purpose and attempt is 
an actual effort made in execution of the purpose. 
The attempt for purposes of S. 307, Penal Code 
should stem from a specific intention to commit 
murder, and this blameworthy condition of mind 
may be gathered from direct or circumstantial evi¬ 
dence, including the conduct of the accused. Apart 
from the necessary mens rea, the actus reus must be 
more than a preliminary preparation. 

Held, that from the mere fact that on being 
challenged one of the accused had fired two or three 
shots it was unsafe to leap to the conclusion that the 
shots were fired with murderous intent. In the cir¬ 
cumstances there were equal probabilities in favour 
of the conclusion, that the shots were fired at 
random, in order to scare the persons challenging, 
and in that case no mens rea could be said to have 
been present. The character and circumstances of 
this case did not give rise to the inference that the 
accused necessarily had the intention which the pro¬ 
secution wanted to make out. The initial burden 
which is always on the prosecution had not been 
discharged in this case. Once the first essential as to 
the existence of mens rea is left unproved, no other 
element need be looked into. In the absence of un- 
W l X n W' existence of an overt act is immaterial. 

J 393 , AIR I960 Punj 135(137,138, 
140) (rt A) (Prs 14 to 17,19, 20, 36, 37). 

^ 307—Intention to commit murder can be in- 
terred even if only simple hurt is caused* 

First part of S. 307 does not even contemplate that 
rt must be necessaiy that the victim should receive 
even a simple hurt. All that is necessary is, that the 
accused should have the intention to commit murder 
ot the vicUm or ho should have knowledge that he 
* V U *9 < * u . se . his death. If he commits a certain 
act with that intention or knowledge and there are 
circumstances to show that, if he by that act caused 
the death of the victim, he would be guilty of mur- 
f.® r ‘ h « “ a V b , e punished under this section even 

trfi ™ n L 0( be h , ur ‘ at all- The illus. 
tratlon (a) to S. 307 further makes it clear that it is 
not necessary that the person whose murder is attem¬ 
pted must be hurt by the offender. 

J'“ Dnot therefore be said that an intention to 

b^?X t rr‘T der ?“ V ho part 0, L the accused should not 

r d S '? pl ? be , cause ‘he injuries received by 

ATR TqTd T pl ® na,ure - AIR 1932 Bom 279; 
l9 j 41 . P , a L 5 ,l’ A 1 R 1944 Sind S3; A I R 1941 Nag 

fckdhB A o{ R rv 9 » 8 A W Relfed on : A I R 1950 

Disst'tedfL ‘ SUngU,Shed: A,R 1959 0rissa 21 > 

, k “° L other evidence direct or cir- 
amFff hi* i ? ga l? st the ac L cused , to show his intention 

K int l nti r W 0 b ? inferied 0“^ from the 
ii« en he should ordinarily be deemed to have 
£” J to cause only that kind of injury which has 

of «-h CaUS ^ by hin S L Eve “ a grievous hurt 

aiv7S« i ry r type ca . Use '? by ,he accused cannot 
S to an inference that he had made an attemnt 


-Ss. 307, 449, 324 — Intention of accused — Test 

indicated—Firing of gun after bouse trespass —Effect 
—Held, offence under S. 449 not committed. See 
Penal Code (I860), S. 449. 52 Cri L J 270 : AIR 1951 
Raj 42 (DB). 

-S. 307—Absence of mens rea — Use of agricul¬ 
tural 'implements — No intention to cause death — 
Offence. 

Where the mens rea which is essential to the offence 
of murder was absent aod where the weapons used 
by the accused were ordinary agricultural imple¬ 
ments and did not necessarily indicate a deliberate 
iutention to cause death or fatal injuries, conviction 
under S. 307 was held not sustainable. 1956 Cri L f 
1439 i AIR 1956 Sau 107 (109) (Pt C) (Pr 8) (DB). 

-S.307—Intention or knowledge—Inference, 

The intention of the assailant is to be gathered 
from the nature of the weapon used and the parts of 
the body where the injuries are inflicted. Thus 
where the accused has inflicted six injuries by stabb¬ 
ing the complainant on vital parts of his body, it can 
safely be inferred that the accused had intended to 
cause his death by inflicting those injuries. 1955 Ker 
L T 417 : 1955 Cri L I 1535 : A I R 1955 T-C 2CG 
(267) (Pt A) (Pr 6) (DB). 

4. “Under such circumstances.” 

" Ss. 307 and 308—“Under such circumstances”— 
Meaning of. 

The words “under such circumstances” have 
nothing to do with the question whether the act com¬ 
mitted by the accused could or could not cause 
death, but relate to the nature of the offence which 
the accused would have committed, if his act did 
cause death. Both in S. 307 and S. 308 the phrase 
under such circumstances” does not stand by itself 
and has to be read in conjunction with “such in. 
ention or knowledge.” Before a Court can hold that 
the act committed by the accused amounts to attempt 

at, r, P L t 0 . C r mit culpable homicide. 

SJ. b ®. sa,,sfied that tho act was committed with 
such intention or knowledge and under such cir- 
cums ances that if it had*caused death, it would 
have amounted, in one case, to murder and in the 

mHfdJ? S Tk° cu!pable .homicide not amounting to 
„ rau . r °' r - Tbls meaDS that “intention or knowledge” 
and the circumstances under which the a or i« J 

a m nM" h T t0be C0 . DS * der ® d for the same purpose 
purpose, i.e, to find out what the nature 
of the offence would have been if death had been 

m d nSK I r di w d - 1952 Cri l j 1467, 
Im ipJahpJK. 258: a 1 b 1952 Pe » s “ 

5. Evidence and proof. 

FT r;3« 7, Q! 49 "^ vide ? ce r Trial under S. 307/149 
to Suggest }° n that five persons had collected 

person-Evidence held was Do?si?ffi?!« f< i U , nd °“ his 
conviction under S 307/149 l p r c ‘ ent to warrant 
NUC (Ajmer) 2622. ' ' 1 P ‘ Code - AIR 

S^-SL 7 ,Sl , S£, 0 , P K'rb« .o 

in super! icul fajuresdfe to defS- range res . ultin « 

Knowledge—On!i._/p. U )j.° de . ec, . v . e _? ni,n unii ion— 
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tjon or knowledge and under such circumstances 
that if he by that act caused death he would be 
guilty ol murder. If hurt is caused by such act, the 
offender becomes liable to transportation for life, 
otherwise the maximum term of imprisonment pres¬ 
cribed is 10 years. Thus the section itself does not 
take into consideration the effect of toe act of the 
accused except as a measure of sentence to be im¬ 
post d upon him. AIR 1932 Bom 279. Rel. on. 195S 
Cri L J 1112 : AIR 195S All 677 (67$) (Pr 6). 

-Ss. 307 and 149—Constructive liability — Cun. 

mon object—Evidence of. 


An object is entertained in the human mind and it 
being merely a mental attitude, no direct evidence 
can be available and, like intention, has generally to 
be gathered from the act which the person commits 
and the result therefrom. 

Mere words or utterances in excitement are not 
enough to indicate the real mental attitude and it is 
the act committed and result therefrom that are the 
main features, though io every case the result alone 
does not necessarily indicate the attitude of the mind 
of the doer of the Act. 

Thus, where the simple nature of the injuries in¬ 
dicated that they were not caused with very great 
force or violence, the motive as found for the assault 
also did not on probability of human conduct, sup¬ 
port the presence of an object of causing death and 
although there was medical opinion that had the 
complainant been a man of normal built and strength 
it was possible that his death might have been caused, 
it was mere hypothesis and not tangible facts proved 
on record. . 

Held, that the common object of the unlawful as¬ 
sembly was to give severe thrashing to the com. 

E lainant, that is, only to voluntarily cause grievous 
urt to him. The conviction under S. 307/149, I P. 
Code, was therefore not warranted by law. 1955 
Cri L J 1033 : \IR 1955 Bhopal 9 (11 to 13) (Pt C) 
(Prs 11, 15, 16). 

_Ss. 307 and 324 — Scuffle betweeu complainant 

and accused having pistol in this hand—Shots fired, 
one hitting complainant — Injury not grievous — 
Olfence held fell under S, 324 and not under S. 307. 

In order to bring home the offence under S. 307 the 
prosecution must show that the accused had done an 
act with such a guilly intention and knowledge, that 
but for some intervening fact the act would have 
amounted to murder in the normal course of events. 

Where there was a quarrel between the accused and 
the complainant but its cause was not known, and 
while they were grappling with each other the accus¬ 
ed who had a pistol in his hand tired shots one of 
which hit the complainant but the injury was not a 
grievous one, and there was no evidence to show that 
the accused had any intention of causing death by 
firing at the complainant, the offence did not fall 
under S. 307 but under S. 324. 1960 Cri L J 10S0: 
AIR I960 J 6c K 104 (105) (Pt A) (Pr 14). 

__s 307 — Criminal Trial-Standard of proof re- 

mured - Court must be satisfied that prosecution story 
must be true. See Evidence Act (1872), S. 3. 1960 Cr 
L] 78: AIR I960 Madh Pra 11. 

_307 — Conviction — Circumstantial evidence 

raising strong motive and suspicion-Sufficiency. 

Complainant in F.I R. and dying declaration alleged 
that the appellant stabbed but failed to implicate him 
in committal and Sessions Court. The Session Judge 
taking support of circumstantial evidence convicted 
him under S. 307,1. P. Code. 

Held, that the whole evidence only established a 
powerful motive on the part of appellant and gave 
ground for suspicion against him. But the circum- 
r t jntial evidence was not of a decisive character. It 


did not bring the charge of crime home to the accused 
with reasonable certainty. The accused was entitled 
to the benefit of doubt. 1953 M P L J (Notes) 44. 

-S. 307—Burden of proof. 

To constitute an attempt to murder contemplated 
by S. 307 there must be some overt act combined with 
evidence of ‘mens rea\ The burden is always on the 
prosecution to prove, first, the ‘actus reus’, that i<, the 
accused had done something which in point of law 
marked the commission of the offence, and, second, 
the ‘mens rea', that is in taking this step he was 
inspired by the intention to go on to reach a definite 
objective which would constitute a speciac offence. 
1955 Cr L J 1092 : AIR 1955 Pat 330 (332) (Pt A) 
(Pr 6). 

-S. 307—Applicability — Prosecution must prove 

that act was done with intention or knowledge and 
under circumstances that if offender by that act 
caused death -Held on facts that charge under S.307 
could not be said to have been brought home to 
accused beyond reasonable doubt. AIR 1955 NUC 
(Punj) 3431. 

6. Charge 

•-Ss. 307 and 34—Charge under S. 307 read with 

S. 34 is sustainable. 

The act committed by a number of persons shall in 
the circumstances mentioned in S. 34 of the Penal 
Code be held to be the act of each one individual of 
those persons. Once it is decided that ihe act is so 
done by a number of persons in furtherance of the 
common intention of all, the legal position that 
results is that each person shall be held to have com. 
mitted the entire criminal act. Hence a charge under 
S. 307, read with S. 34 is sustainable in law. Matiul- 
lah Sheikh v. State of West Bengal, (1964) 6 S C R 
97$ : 1965 All W R (H C ) 93 : 1965 Mad L J (Cri) 
102: (1965) 1 S C J 216 : 1965 All Cri R 106: 1965 
Mad W N -3: (1964) 1 SCWP 501 : 1964 S C D 
766: 1965 (1) Cr L J 126 : AIR 1965 S C 132 (134) 
(Pt B) (Prs 9, 10), 

O-S. 307 — Accused charged under S. 307 read 

with S. 149, Penal Code-No express statement made 
in charge with respect to S. 149—Held defect in 
charge'-oid not occasion failure of justice. See Crimi- 
nalP.C (1SQ8), S. 537. 1961 (1) Cri L J S59 : AIR 
1961 SC 603. 

-Ss. 307, 511—AltemDt — Meanim? of-Charge— 

Error-Effect-(Cr. P. C. (1898). Ss. 223. 223. 537). 

An attempt is an actor a series of acts which neces- 
sarily lead to the commission of an offence and stops 
short of the commission by frustration neither fore¬ 
seen nor intended Therefore, when the accused 
persons were charged of entertaining the object o 
makiDg only an attempt on human life it cannot be 
said that the object of the assembly was that they 
should be frustrated in the commission by some 
unforeseen event just before the completion of the 
offence. The charge of entertaining an object ot 
attempt under Ihe law is, therefore, incorrect, am 
where no prejudice was caused to the accused 
there had been no failure of iustice the jrregularity u 
curable in view of S. 225 and S. 537. Cr. P. Code. 
1955 Cr L J 1033 : AIR 19o5 Bhopal 9 (13) (Pt D) 

(Pr 17) - 

-S. 307—Charge should contain precise accusation 

-Charge under one section - Conviction under 
another-Conviction held was bad. See Cr P. 
(1898), S. 221. 1960 Cr L J 78 : AIR I960 Madh 

-S. ’307-Chaige - Distinct offences under S.J507 

and S. 19 (f), Arms Act-Committed on J er ® 
ocaassions cannot be tried Joint U at same trial. 

Cr P. Code (1593). S. 233. AIR 19oo NUC (Pepsu) 
215S. 
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7. Conviction and sentence. 

•-Ss. 307 and 324 — Accused causing injury to A 

in a vital region with a knife—Fact that no vital 
organ of A has been cut would not by itself be suffi- 
cientjo take the act of accused out of the purview of 
S. 307—But in order to bring the offence home to 
accused the prosecution must establish that hisinten. 
tion was one of the three kinds mentioned in S. 300- 
Stale of mind of accused has to be deduced from 
surrounding circumstances and motive would be a 
relevant circumstance — Evidence not sufficient to 
establish with certainty existence of requisite inten¬ 
tion or knowledge of accused — Accused can be 
convicted only under S. 324 and not under S. 307. 
AIR 1901 SC 1782 and aIR 1932 Bom 279 and 15 
Bom L R 991, -Rel. on; 4 Bom H C (Cr) 17, Not fol¬ 
lowed. Sarju Prasad v. State of Bihar, (1905) 1SCWR 
284 : (1965) 1 Andh L T 373 : (1965) 2 S C J 126 : 



•-S. 307—Unlawful assembly —In prosecution of 

the common object — Intention to fight and cause 
Inference in respect of—Constructive liability 
of all persons in assembly—Assembly of less than five 
-Attack by such assembly—Conviction under Ss. 302, 
30 < and 149 can be converted into one under Ss 302, 

307 and 34. See Pena 1 Code (1800), S. 149. 1961 ( 2 ) 
CrLJ 853 : AIR 1961 SC 1787. 

——Ss. 307, 324 and 326—A throwing acid on B —B’s 
death some days later — Medical evidence contradic¬ 
tory on death being directly due to burns — Held A 
convicted under S. 824. See Penal Code 
(i860), S. 324. 51 Cri L J 905 : AIR 1950 Ajmer 21. 

—S. 307—Initial firing by accused-Police firing in 
self-defence-Each of accused again firing in self- 
defence—Ejch of accused again firing towards police 
Initial firing held was with common intention to 
overpower police-:Firing by police held did not give 
accused right to act in self-defence-Accused held 
4Jould be convicted under S. 307, See Penal Code 
(1800), S. 34. 1963 All W R (HC) 746 

Ss, 307, 34 and 96—Initial firing by accused— 
joJice bring in self-defence—Each,of accused again 
bring towards police-initial firing held was with 
common intention to overpower police — Firing by 
police held did Dot give accused right to act in self- 

^nnTr A D CCUS , e 2 beld c ° uld be evicted under 
S. 307. See Penal Code (1860), S. 34. 1963 All Cri R 
44a. 

, f s ' 0 n^7,“ nd 326— Scope—Conviction under S. 307 
and S. 326 for same offence—Legality. 

Where an accused person shoots one with a pistol 
and thereby causes hurt to him he is liable to con. 
viction under the latter part of S. 307 and his con- 
viction under S. 326 for the same offence is not 
1953 All L J 408 : 1953 All W R (HC) 

fpfcHPr 15) L J 1677 ! AIR 1953 A " 726 ( 72S > 

narT^'hnf 7 A PP ,icability — Gun shot aimed at vital 
part but missed — Conviction under S. 307 held 

Sue(M.“h b'Isij? y “" Md proper - AIB 1955 

r~" S ; 307 -Accused hitting with stone and causing 

2 '? £ iU “»> Praved-CooviS 

?• 307 ““not be maintained - Conviction 
•altered from S. 307 to 325. 1902 M P L J (Note,) 2 

Hdd 1 n!f 7 ' 148 ~ Conviction under Ss. 307 and 148 

Sclent. Pr ° Pei but ° De UDder S * 307/149 *»«« 

acShitf® a ?,°"! ed l av ® Punished for specific 
wjich constitutes the object of the riot, i.e., S.307, 

LVoI. 12,] Fn.D. 20-A. 


it was held unnecessary in the circumstances of the 
case to convict them for rioting and S. 148, I. P. C. 
both though it might not be illegal. Their conviction 
under S. 307/149. I. P. C. was held sufficient. 1952 
Cri L J 1500 : AIR 1952 Manipur 2 (3) (Pt C) (Pr 9). 

-Ss. 307, Part If, 301 — Accused in drunken state 

abusing people—A advising him to go home—Resen¬ 
ting A’s advice accused bringing his gun and firing 
at A—Shot hitting B causing B injury in chest — 
Accused held guilty of offence under section 307, 
Part II -Sentence of seven years reduced to five years. 
AIR 1935 Pesh 74. Rel. on. ILR (1964) Cut 730 : 1965 
(2) Cri L J 168(169, 170) (Pt B) (Prs 8. 10) (Orissa). 

—Ss. 307, 30S, 34, 35, 38 and 300, Exception 4— 
Applicability—Deceased and accused persons A and 
B abusiDg eacn other while drunk—Deceased pro¬ 
ceeding towards A with a stick in hand in order to 
silence him and giving a blow on A’s head—A in 
turn suddenly retaliating without pre-meditation 
and in heat ot passion by firing one shot at deceased 
injuring him—B who was standing by also firing a 
single shot at deceased injuring him -Injuries result¬ 
ing in death but who caused fatal injury not known 
—A's case falls under exception 4 to S. 300 and he is 
guilty under S. 308-B’s case falls under S. 307 and 
heis guilty of attempted murder—A and B can be con¬ 
victed under S 308 and S.307 respectively by appli- 

aD( * ^ no application. 
AIR 19o5 NUC (Pepsu) 3280 (DB). 

—-Ss. 307 and 337—Conviction under S. 307—Alte¬ 
ration under S. 337 - Validity - Injury caused 
by shooting-Absence of proof about intention to 
T I “ fere . nc *<>f criminal responsibility under 

P. C ° nv,c,i0 " 

r n V1 ?- n t ‘t® acc ? s f d '* convicted under S.307, 
I. f*. L. for having injured the complainant by firing at 

“ ls S ^ 0t . 8 un and if there is no evidence 
that shooting was doue with intention to kill or even 
hurting the victim, the Court is not precluded from 
coming to the conclusion that the shooting was done 
in such circumstances as to give rise to criminal 
responsibility on the part ol the accused on the 
ground of criminal rashness or negligence as con- 
templated in S. 337, Indian Penal Code. Conviction 
° f oo 7 3 t f Cuse , d can therefore be altered from S. 307 
to 337 though no charge under the latter section had 

1 Punf 6 me<1 ’ AIR 1938 Ra0g 22 °‘ Rel# on - ILR U 96 2) 

—-Ss. 307, 511 r Attempt - What is - Husband 
deliberately starving and maltreating his wife-Wife 
•“ ? 01 "‘ °{ de *th but saved through escape and 

ESs!K-lrST ~ H “‘ b,od ““«"«» 

present an intent coupled with some overt act in 
execution thereof. For purposes ol criminal liability 
11“ sutficiont, if the attempt had gone so far, that 

~a5S^a«si , s*s-t 

fti^ P,tal a the P'? 06 ' She narrated her storvto 
«nH d n » and .'^ as adn ? itted as indoor patient A 
and D attempted to take B back tn fUr k! 
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to recoup her. A was tried under-S. 307,1. P. C. for 
attempt to murder B by deliberate starving and 
ill-treatment. 

Held that the law cast on A inter alia the duty to 
provide his wife with food, and medical treatment 
but he wilfully and deliberately failed to discharge 
the obligation he owed to her in the matter of food 
and medical attention though he possessed the capa¬ 
city, means and ability to perform the legal duty. 

(2) That the food was wilfully and intentionally 
withheld so as to shorten the remaining span of 
her life. 

(3) That it was not a mere preparation, but steps 
adapted to the purpose intended had been taken. 
But for the intervention of the fortuitous circum¬ 
stances of the girl having managed to reach the 
hospital, the accomplishment of the object was ac¬ 
cording to the medical opinion, within sight; and 
under those conditions B was not expected to survive 
for long. There was therefore no doubt that A had 
attempted to murder his wife B within the meaning 
S. 307 I. P. C. 

(4) That the sentence of three year's rigorous 
imprisonment was not excessive having regard to the 
studied and systematic nature of the attempt steadily 
pursued for a considerable length of time. ILR (1958) 
Punj 2319 : CO Pun L R 5C3 : 1959 :Cri L J 3CS: AIR 
1959 Punj 134 (145) (Pt C) (Prs 45 to 48). 

-Ss. 307 and 302 — Sentence — Accused throwing 

her two step-daughters into well—One got drowned 
and other taken out by persoos who reached the 
place in good time—Accused held committed offences 
under Ss. 302 and 307—But since the accused had 
a child who was one year of age at the time of offence 
the sentence was reduced from death to one of 
transportation of life. See Penal Code (1800), S. 302. 
AIR 1955 NUC (Punj) 1048 (DB). 

-S. 307—Sentence — Very dargerous spear injury 

— Three years' sentence held not excessive. AIR 
1955 NUC (Punj) 735. 

8. Procedure. 

B -S. 307—Offences of same kind—Offences under 

S. 302 and S. 307, Penal Code are of same kind—Two 
offenders committing offences under Ss. 302 and 307, 
Penal Code—Their joint trial is - justified. See Cr. P. 
Code (1898), S. 234. 1962 (2) Cr L J 278 : AIR 1962 
SC 1198. 

-Ss. 307 and 324 — Trial on several charges under 

Ss. 307 and 324, Penal Code—Verdict of not guilty by 
jury in respect of some of them and of guilty in 
respect of others — Sessions Court disagreeing with 
Jury's verdict of guilty and referring case to High 
Court—Reference in part — Validity—Conditions re¬ 
quisite for valid reference, stated — Scope ol sub¬ 
sections (1) and (2) of S. 307 stated — Final order in 
respect of some of charges—Duty of High Court. See 
Criminal P. C. (1898), S. 307. ILR (1956) 2 Cal 308. 

-S. 307—Accused committed under Ss. 302, 307, 

392, Penal Code—Sessions Judge should not split up 
case of murder from robbery to be dealt with sepa¬ 
rately— (Madras High Court Rules of Practice, R. 150). 
See Criminal P. C. (1898), S. 240. 1952 Cri L J 853 : 
AIR 1952 Mad 411 (DB).j 

SECTION 308 

-Ss. 308. 34 and 325-Number of accused charged 

under S. 308 read with S. 34 - Who inflicted fatal 
injury not known — No one can be convicted under 
S. 308 or even under S. 325. 

A number of accused were charged under S. 308 
read with S. 34, Penal Code. Common intention was 


however not proved and who inflicted the fatal 
injury was not known. 

Held, that in these circumstances no one could be 
convicted under ;S. 308 or even under S. 325. (Point 
conceded). 1957 All W R (HC) 149 : 1957 All L J 
308. 

-Ss. 308, 300 thirdly, and 307—Applicability—At¬ 
tempt to murder or to commit culpable homicide— 
Accused after inflicting dagger wounds on victim* 
uttered certain words which clearly indicated that he- 
did not intend to cause death or any injury which he 
knew to be likely to cause death or even to cause 
such injury as was sufficient in ordinary course of 
nature to cause death — Case would not apart from 
exceptions to S. 300, fall under S. 302 if death were 
caused and, therefore, accused can be convicted 
under S. 308 and not S. 307. See'Penal Code (i860), 
S. 300. 1956 Cri L J 90S : AIR 1956 Nag 208 (DB). 

-Ss. 308, 307, 34, 35, 38 and 300, Exception 4 — 

Applicability—Deceased and accused persons A and B- 
abusing each other while drunk — Deceased proceed¬ 
ing towards A with a stick in hand in order to silence 
him and giving a blow on A’s head—A in turn sud. 
denly retaliating without premeditation and in heat 
of passion by faring one shot at deceased injuring, 
him—B who was standing by also firing a single shot 
at deceased injuring him — Injuries resulting in death 
but who caused fatal injury not known—A’s case- 
falls under exception 4 to S. 300 and he is guilty 
under S. 308 — B’s case falls under S. 307 and he is 
guilty of attempt of murder — A and B can be con¬ 
victed under S. 308 and S. 307 respectively by appli¬ 
cation of S. 38 — Ss. 34 and 35 had no application. 
AIR 1955 NUC (Pepsu)3280 (DB). 

-Ss. 308 and 307—"Under such circumstances”— 

Meaning of — Both in S. 307 and 308 the phrase does- 
not stand by itself and it has to be read in conjunc¬ 
tion with “such intention or knowledge."—See Penal 
Code (1800), S. 307. 1952 Cri L J 1467 : AIR 1952: 
Pepsu 138. 

-S. 308—Conviction—Grounds. 

The infliction of only one of the two serious head 
injuries could be positively imputed to the two ac¬ 
cused but one could not be certain which one should- 
be held positively liable for any one serious head 
injury and which onei 

Held, that while holding the accused responsible 
for their individual acts it was not open to the Ses¬ 
sions Judge to have considered the cumulative effect 
of the head in)uries and to have held these accused 
responsible for offence under S. 308. ILR (I960) 10' 
liaj 1200 : 1960 Rai L W 565 : 1961 (1) Cri L J 155« 
AIR 1961 Raj 24 (27) (Pt C) (Pr 10). 

-S. 30S — Applicability — Serious head injuries 

with underlying fractures of skull bone. 

Where there are a number of injuries including, 
three serious head injuries with underlying fractures 
of the skull bone, it could be considered sufficient to 
bring the case of the accused under S. 308,1. P. ^ ae > 
because had the injured died, they c ° uId II h £ v f 1 Qnow 
easily convicted under S. 304,1. P. Code. ILR (1 J 
10 Raj 1200: 1960 Raj L VV 565 i 1961 (1) Cri L J 
155 : AIR 1961 Raj 24 (29) (Pt H) (Pr 20). 

SECTION 309 

—S. 309 - Attempt to commit suicide by starting 

hunger Strike-Difficulty in determrnmg intenOom 

to fast to death-Evidence necessary to substantiate 
charge 1961 All LJ 550 :1961 All ^ ( “gg 

1991 All Cri R 344 :1962 (1) Cri L J 69, i AIR 19M 
All 262 (262, 263) (Prs 4, 8). 

-S. 309 —Applicability—Accused going on hunger 

strike - Intention to commit suicide-Accused a 
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cepting nourishment readily in hospital — Effect. 
1960 MPLI (Notes) 194. 

SECTION 312 

—S. 312—Scope and applicability. 

A distinction is made in S. 312 between miscarriage 
to a woman “with child” and ‘quick with child* as a 
larger punishment is provided for the former. 

Where the pregnancy has advanced beyond seven 
months from gestation, acts of doctors and nurses 
which facilitate or accelerate delivery cannot be 
treated as offences under the section only because the 
delivery otherwise would have been delayed and 
particularly when the child is born alive and no 
injury is caused to the mother or the child. Modi’s 
Medical Jurisprudence. 1955 Cri L J 372 i AIR 1955 
Mys 27 (29) (Pt C) (Pr 0) (DB). 

SECTION 316 

-Ss. 310 and 302—Applicability. 

Obiter—S. 310 has no application to a case where 
act attributed to accused has resulted in death of a 
pregnant woman. 1953 Ker L T 340 : 1953 Cri L J 
1551: AIR 1953 Trav Co 374 (375) (Pt B)(Pr 6) (DB). 

-Ss. 310, 302 and 71—Sentence. 


Accused sentenced under S. 302 for causing death 
of pregnant woman — Even if a separate conviction 
under S. 310 is not objectionable separate punishment 
therefor offends S. 71. 1953 Ker L T 340 : 1953 Cri 
L J 1551 : AIR 1953 Trav Co 374 (375) (Pt C) (Pr 6) 
(DB). 

SECTION 317 

-S. 317—Applicability# 

The exposure, as contemplated by S. 317, must be 
one, by which some danger to the life of the child 
may ensue. The section applies only where the child 
is exposed alive. If the child is dead before being 
-it 0 / , t , he P ers0 9 exposing remains with the 
♦k L-* s L^ eac ^» or « the person exposing murders 
the child and then leaves its body somewhere, a case 
under S. 317, is not made out. 52 Cri L J 981 i 1952 
® a ^W95« ILR (1951) 1 Raj 871 : A I R 1951 R.j 
123 (124) (Pt A) (Pr 7) (DB). 

Si. 317, 304 — Child dying on account of expo- 
me-Accuscd cannot be convicted for offences both 
under Ss. 317 and 304 (Obiter Per Datt, J.) 

Obiter (Per Datt, J.) — Even in a genuinejease of 
exposure, if a child dies on account of the exposure, 
the accused rannot be convicted for both the offences 

H Dde E.nj £17 a “d 304 • 11 only before the death of 
the child that the person exposing the child can be 

SKI the ottence un(Jer S 3l7 - 11 the death 

ot the child occurs on account of the exposure, the 

SWi ? a w C0Dvi ,? ted for an o(Ience under 
J>. JW, but not for an offence under S. 317, because 
the offence under S. 317, becomes merged into a 

QH g i g0r io° c » S c ?, under S - 304 * Code. 52 Cri L J 

lflil (1951) 1 Ba > 871: A I R 

1951 Ra, 123 (125) (Pt B) (Pr 8) (DB). 

SECTION 318 

—-S. 318 - Ingredients of offence - Evidence of 
oommiMion of deed or participation in it laoking - 
~* r *** ule ° c e of intention whether sufficient to 

srrsMrw i, & 1703 ■ 1838 AU * 

JWng at that time-Offence under section not nude 


Section 318 requires that the child should be dead 
at the time when participation in its secret burial or 
disposal should have taken place. If the child was 
living at the time, and the girl merely consented at 
the instance of the father to the said child being 
delivered to a third person or otherwise disposed of, 
the offence under S. 318, Penal Code, would not be 
made out. 1958 All L J 703 : 1958 All Cri R 518 i 
1958 All W R (HC) 761. 

-S. 318 — Girl trying to conceal birth of child — 

Conduct capable of explanation. 

Where the conduct of the girl in wrongly trying to 
conceal the birth of the child is capable of a Dumber 
of explanations which might be the offsprings of an 
innocent intention, the mere fact that she subse¬ 
quently tried to conceal the birth of the child would 
not be enough to bring the charge home to her. 1958 
All L J 703 : 1958 All Cri R 518: 1958 All W R (HC) 
761. 

•S. 318 — Case under — Benefit of doubt — (Evi¬ 


dence Act (1872), S. 3) - Criminal P. C. (1898), 
S. 367. 

There was direct evidence to indicate that the 
father of the girl had taken the matter of the birth of 
an illegitimate child to the girl to heart. He was 
smarting under a sense of disgrace and was extremely 
anxious to have the child removed in order to pre- 
vent any reflection being cast on the honour of the 
family. There was evidence also to the effect that 
the father was actually seen carrying the jhola which 
contained the dead body of the child. There was 
further prosecution evidence to the effect that the 
father had absconded and was still absconding. 
There was also a clear finding of the trial Court to 
the effect that the giri had no hand in the murder of 

was D0t a P* lty ,0 aQ y such d «'gn. 

El’^ the prosac < u ! 1 ° n f'led to bring the charge 
M R(HC) jA/ 703 ' 1958 A » 

Ppn5? riff 00 of . sec r et disposition under S. 318, 
^de- consists in the situation in which the 

,tt£ plaCed - Where tho evid ence does not ‘how 

hat ‘Jere was any concealment of the corpus delicU 
i. e., toe dead body of tho rh\\A n, . 11 

endeavour in that direction, one of the ingredients of 

B.'SfcMW' 318 “ “* U9!9°! 

S. 318-Offence under-ingredients of. 

ftassrsdjws .a 

large, no offence under S 318 i. m a be WOf id at 
1935 Cal 489 and Ai R 1959 mLi? £L ad8 ,„°“ t A 1 R 
I960 Ker L J 1497:H49. 12 *’ ^ ° u - 

uS S 8|?s?3m Evid ““ * nd - Criminal P C . 

Charwada and secretly buriedthikS* C ?T ,0 the 
here. The fact that she abs^55i? dy of th * chiI d 
incident is not sufficient to/® d s °° “ af ter the 
S. 318 thereon. Even grave «u«n£u V,Cto ? und er 
accused cannot be taken »n\l P k ? n 8 ? ain st an 
AIR 1953 Madh Bha 224 substitute ?or proof. 
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-S. 318—Intention of concealing birth of child. 

When the birlh of the child was known to most of 
the villagers in the village, no inference can be drawn 
that the disposing of the dead body of the child was 
with the intention of concealing the birth of a child 
within the meaning of the expression in section 318. 
MLR 1952 (Cri) 65 i 1952 Cri L J 1187 : 1952 All 
W R (Supp) 41 : ILR (1953) iMadh Bha 219 i A I R 
1952 Madh Bha 124 (124) (Pr G) (DB). 


1949 A M L J 64: 51 Cri L J 799 , A I R 1950 Ajmer 
13 (1) (13) (Pt A) (Pr 2). 1 w 

—Ss. 320, 324 and 326—Fracture—Injuries on head 
going deep to skull bone and also cutting to some 
extent skull bone but not extending to inner surface 
of it — There is no fracture and as such no grievous 
hurt within S. 320 - Offence falls under S. 324 and 
not S. 326. ( 51) 1951 All Cri Cas 20 : 1951 All W R 
(HC) 10/, 


-S. 318—Essentials of offence—Secret disposal of 

dead body necessary. 

Appellant's pregnancy was known to all. Having 
given birth to an illegitimate child, she took it in her 
sari but witnesses saw one of its legs and she was 
prosecuted for having murdered it and disposed it of 
with a view to conceal its birth. She was acquitted of 
the charge of murder but was convicted under S. 318, 
Penal Code. 

Held, that in order to constitute an offence under 
S. 313, Penal Code, there must be secret disposal of the 
dead body of the child with a view to conceal its birth. 
The appellant might have contemplated a secret dis¬ 
posal of the body but inasmuch as her intention was 
not given effect to, it could not be held that the 
offence was completed. 13 C P L R 188, Foil. 1960 
M P L J (Notes) 227. 

SECTION 319 

-Ss. 319. 320, 337 and 338-Applicability. 

Where though the complainant had to be kept 
treated in the hospital as an in-patient for 45 days 
as a result of motor injuries, the medical witnesses 
stated that after 14 days, the complainant could have 
been discharged and that after the said period, he 
was !n a position to attend to his ordinary avocation 
in life, the criminal act of the accused would fall 
under S. 337 and not under S. 338 as it naturally 
would have been as the result of 45 days' stay in the 
hospital. 1957 Ker L T 720: 1957 Ker L J 673 :1 L R 
(1957) Ker 781*: (1957) Mad L J (Cri) 662:* 1958 Cri 
L J 33 : AIR 1938 Ker 8 (11) (Pt B) (Pr 9) (DB). 

-Ss. 319, 323 and 304—Applicability and scope— 

Deceased receiving onlv two injuries which were not 
grievous — Injuries only remoter cause of death — 
Accused can be convicted under S. 323 and not under 
S. 304. See Penal Code (1860), S. 304. 55 Cri L J C : 
AIR 1953 Madh-B 262. 

-Ss. 319, 328-Applicability—Bodily pain,disease 

or infirmity — Administration of poison — Person 
having reeling sensation and bitter taste—‘Hurt’. 

The evidence was that there was reeling sensation 
after one D had eaten the curry served by the accused 
and he had also bitter taste of the curry: 

Held, that this was sufficient to constitute an 
offence under S. 328 as there was hurt caused to D 
within the meaning of S. 319. 25 Cut L T 391: I L R 
(1959) Cut 662. 

SECTION 320 

_Ss. 320, 326 -Cut on bridge of nose with sharp 

weapon like razor held amounted to permanent dis¬ 
figuration. 

Where a- person causes a cut 1” x 1/2" x 1/2" on the 
bridge of the nose of another with a sharp weapon 
like a razor or knife, this amounts to permanent dis- 
figuration even though the internal wall separating 
the two nostrils is intact. A chance remark by the 
doctor who examined the person injured that the 
injury may heal in future if the person puts on flesh 
or that the disfiguration was not very noticeable can¬ 
not take the offence out of the mischief of S. 320. 


—— Ss. 320, 324 and 326 — Applicability — Injury 
without a cut in the bone or a fracture in it—Nature 
of hurt. 

Where there was no doubt a deep injury, deep to 
the bone, but there was neither a cut in the bone nor 
was there any fracture, it cannot be said that there 
was any grievous hurt within the meaning of S. 320, 
Penal Code and in such a case the persons causing 
the injury can onlv be convicted of an offence under 
S. 324 and not under S. 320. 1951 All W R (HC) 107. 

——Ss. 320 and 326—Charge under Ss.325 and 320- 
No bar to charge under S. 307. See Criminal P. C. 
(1898), S. 501-A. 1902 (2) Cri L J 28: Aid 1962 Andh 
Pra 267. 


——S. 320—Applicability—Boyish quarrel — Accused 
hitting deceased with granite stone on temple—Death 
—Injury sufficient in ordinary course of nature to 
cause death — Offence committed was grievous hurt 
falling under seventh category of S. 320. See Penal 
Code (I860), S. 323. 1960 Cri L J 1213 : A I R 1960 
Ker 301 (DB). 

-S. 320-Applicability. 

Where though the complainant had to be kept 
treated in the hospital as an iDpatient for 45 days 
as a result of motor injuries, the medical witnesses 
stated that after 14 days the complainant could have 
been discharged and that after the said period, he 
was in a position to attend to his ordinary avocation 
in life, the criminal act of the accused would fall 
under S. 337 and not under S. 338 as it naturally 
would have been as the result of 45 days' stay in the 
hospital. 1958 Cri L J 33 * AIR 1958 Ker 8(11) (Pt B) 
(Pr 9) (DB), 

-S. 320 (8)—Proof of being in hospital for more 

than 20 days is not equivalent as proof of grievous 
hurt. 19 Bom 24; A I R 1931 Lah 280, Rel. on. 1953 
Cri L J 104 * AIR 1953 Kutch 7 (8) (Pt C) (Pr 7). 

-Ss. 320 and 326—Fracture—Mere scratch caused 

to the bone by a cut cannot be deemed a fracture— 
But a cut in the bone to a depth of 1/2" amounts to a 
fracture and grievous iojury even though the crack 
does not extend to the inner side of the bone. AIR 
1937 Rang 253; AIR 1942 Pat 370, Not followed; AIR 
1955 Raj 30 and AIR 1956 Raj 39, Rel. on. 1964 Mad 
W N 259 : 77 Mad L W 347 * 1964 All W R (Sup) 
20: 1964 All Cri R 376 : 1964 Mad L J (Cri) 601: 
(1964) 2 Mad L J 437: AIR 1965 Mad 10 (11) (Pr 4). 


-S. 320, Eighthly—Proof. 

Under S. 320, eighthly any hurt which causes the 
iufferer to be, during the space of 20 days unable to 
:allow his ordinary pursuits will be grievous. The tact 
hat a person was in hospital only for 15 days is not 
enough. It does not follow that he was so ill 
lOBpital to be unable to do his-normal duties. 

2) Cri L J 147 (155) (Pt F) (Pr 34) (Manipur). 

-S. 320, Seventhly — Fracture or dislocation of 

ooth - What constitutes - Looseness of tooth not 
Efficient. 1962 (2) Cri L J 147 (154) (Pt E) (Pr 33) 
[Manipur). 

-S 320, Eighthly - Grievous hurt - Unable to 

[ollow hi, pursuits during space of twenty days. 

The mere fact that the sufferer did not attendit 
his duty for the statutory period or that he remaineo 
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PENAL CODE (I860), S. 323, Note 1 


3. Constructive liability. 

See also Penal Code (I860), Ss. 34 and 149. 

4. Evidence and proof. 

5. Composition of offence. 

6. Private defence. 

See also Peoal Code (1860), Ss. 96, 106. 

7. Conviction and sentence. 

8. Procedure. 

1. Offence under, illustrative cases. 

-Ss. 323, 302 aod 149 — Charge against accused 

under Ss. 302 and 323 read with S. 149, Penal Code 
—Conviction under Ss. 302 and 323 — Legality. See 
Criminal P. C (1898), S. 233. 1956 Cri L J 1039 : 
AIR 1956 All 529. 

—-S. 323—Applicability — Beating with stick with 
object of chastisement—No intention or apprehension 
of death — Offence held to be one under S. 323 See 
Pena) Code (1860), S. 302. 1961 (1) Cri L J 219: 
AIR 1961 Andh Pra 79 (DB). 

-Ss. 323, 304 (II) and 325 — Injuries caused not 

shown to have caused death — Case would not be 
covered by S. 304 (II), or by S. 325 — Accused ad¬ 
mitting beating — He can be convicted under S. 323. 
See Penal Code (i860), S. 304 (II). 1952 Cri L J 
1272 : AIR 1952 Assam 157 (DB). 

-Ss. 323 and 324 — Applicability—Lathi whether 

lethal weapon. 

The question whether a lathi used by the accused 
is or is not an instrument likely to cause death is one 
of fact in each case. Hence when the lathi used by 
the accused for causing a simple injury is not before 
the Court and the Court is not in a position to say 
whether it was likely to cause death the accused 
should be convicted under S. 323 and not under 
S. 324. 51 Cri L J 1005 : A I R 1950 East Puaj 209 
(210) (Pt B) (Pr 6) (DB). 

-Ss. 323, 304, Parts I and II—Distinction between 

Part I and Part II of S. 304 — Injury to solar plexus 
by hitting at it — Death caused by injury — Offence 
committed is one not under S. 304 but one under 
S. 323. See Penal Code (I860), S. 304, Part I. 1963 
(1) Cri L J 762 : AIR 1963 Him-Pra 18. 

-S. 323—Applicability — Illegal custody by police 

constable—Assault and escape—Offence under S. 323 
and no! under S. 332 held committed. See Penal 
Code (I860), S. 332. AIR 1955 NUC (Hyd) 2355. 

-S. 323—Applicability—Accused intending injury 

to one person throwiog piece of wood — Piece of 
wood missing its mark and hitting a boy of seven on 
his head — Boy dying as a result of injury — Offence 
held was under S. 323 and not under S. 304-A. See 
Penal Code (I860), S. 304-A. AIR 1955 NUC 
(Madh-B) 38S4 (DB). 

—Ss. 323, 304/34 and 302—Applicability—Accused 
beating decease 1 with sticks without pre-meditation 
—Deceased falling down and later on dying — In¬ 
juries sustained simple and caused on scapula back 
and buttocks—Accused held were guilty under S. 323 
and not under S. 304/34 or under S. 302. AIR 1955 
NUC (Madh-B) 2113 (DB). 

-Ss. 323, 337 and 321 — Applicability — Personal 

injury if intentionally caused is neither a rash nor 
negligent act and constitutes an offence under S. 323 
—S. 337 applies where hurt is caused involuntarily 
yet negligently or rashly. See Penal Code (1860), 
S. 321. AIR 1955 NUC (Madh-B) 48. 

-Si. 323, 304 and 319—Applicability and scope — 

Deceased receiving only two injuries which were not 
grievous — Injuries only remoter cause of death — 
Accused can be convicted under S. 323 and not 


under S. 304. See Penal Code (1860), S. 304, 
Cri L J 6: AIR 1953 Madh-B 262. 


1954 


——Ss. 323, 109, 111 , 114, 304, Part 2—Applicability 
Sudden quarrel — Abettor present on spot instigating 
another co-accused to beat deceased — Latter giving 
heavy blow on '.head of deceased with log of wood 
lying nearby resulting in his death — Injury sufficient 
in ordinary course of nature to cause death—Abettor 
held guilty under S. 323/109, I. P. C. and not under 
S. 304 Part 2 114. I. P. C. — Principal accused held 
guilty under S. 304 Part 2. See Penal Code (I860), 
S. 109. 1962 (1) Cri L J 435 : AIR 1962 Madh-Pia 
91. 


-Ss. 323, 304 (Part 2) and 301—Doctrine of trans¬ 
fer of malice or transmigration of motive — Applica¬ 
bility-Accused gave a blow with a small stick to a 
woman who had a small child in her lap and blow 
fell upon head of infant who died on spot—Intention 
of accused being only to cause simple injury to 
woman, he could be convicted only under S.323 
and not under S. 304 Part 2. See Penal Code (1860), 
S. 301. 1959 M P L J 21 : 1958 M P C 722 :1959 
Jab L J 57. 

-—Ss. 323, 334 and 304 Part 2 — Applicability — 
Young person kicked in abdomen by A, a man of same 
age—Intestines perforated resulting in death—Nature 
of offence—A must be presumed to have knowledge 
that his act was likely to cause death—Offence com¬ 
mitted by him was one under S. 304 Part 2 and not 
one under either S. 334 or S. 323. See Penal Code 
(I860), S. 304, Part 2. AIR 1955 NUC (Pepsu) 
1876. 


-Ss. 323, 392—Prosecution under—Warrant under 

Raj. Revenue Act (15 of 1956), S. 230—Endorsement 
—Attachment of Cows of B by Revenue Inspector, 
void—Assault on Revenue Inspector by sons of B — 
Accused persons having offered resistance to execu¬ 
tion of a not duly endorsed warrant could not be 
treated as having assaulted public servants in dis¬ 
charge of their puDlic duties. See Pen3l Code (1860), 
S. 392. 1964 Raj L W 617 : ILR (1965) 15 Raj 166. 

-Ss. 323 and 304—Applicability—Accused giving 

kick to mother-in-law on rear abdomen without 
knowing she was suffering from fatty heart and en¬ 
larged liver —Victim dying — Offence of which ac¬ 
cused can be held guilty is S. 523 and not S. 304. 
AIR 1955 NUC (Raj) 4674. 

-Ss. 323 and 325—Applicability—Minor beating— 

Rupture of spleen and death—Accused not aware of 
enlarged spleen — Offence held one under S. 323. 
AIR 1955 NUC (Raj) 2181. 


2. Charge. 

-S. 323—Applicability-Prosecution under Ss. 147 

and 323—Absence of charge under S. 147—Effect — 
Only the persons who caused injuries can be pu^jh" 
ed for their individual acts. See Penal Code (1800), 
S. 147. 1959 Cri L J 167 i AIR 1959 Andh-Pra 102. 

-Ss. 323. 324 and 34 -Applicability-Conviction- 

A tried under S. 324 and A and B under S. 324 read 
with S. 34 and convicted accordingly — No separate 
charge under S. 323-Appeilate Court holding A and 
B not constructively liable — They cannot be con¬ 
victed under S. 323. See Cr. P. C. (1898), S. 236. 
1959 Nag L J (Notes) 38. 

-S. 323 — Charges against several accused under 

Ss. 148, 323,326, 324 and 451 read with S. 149, 
I. P. C.—Acquittal of the accused on charges ot un¬ 
lawful assembly but conviction for specific individual 
acts under different sections - Absence of separate 
charges for specific offences in the alternative 
judice-Conviction for individual specific offence 
held proper in the circumstances of the case, ooo 
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PENAL CODE (I860), S. 923, Note 4 


out the truth and unless the court is unable to dis¬ 
engage truth lrom falsehood, there is no reason why 
that part of the prosecution version which is found 
plausible and reliable in the light of the natural 
course of events and human conduct, should not be 
accepted. 1965 All Cri R 474 : 1964 All W R (HC) 
6o4. 


S 323—Evidence — Benefit of dcubt—Witnesses 
not credible—\\ hether assault was seen, not convinc¬ 
ing-Testimony not corroborated-— Accused held en¬ 
titled to benefit of doubt — (Evidence Act-(1872), 
S.3J)- (Crirn iDal P.C. (1898), S. 307). AIR 1955 
N U C (Assam) 2799. 


-Ss. 323, 380 and 147 — Complaint under Ss. 147 

aud 380 against three accused but summoned under 
Ss. 380 and 323—Participation of other accused in 
occurrence was not proved -Charge under S. 380 also 
not fully established—Prosecution evidence regarding 
assault was quite convincing as there were no material 
discrepancies in statements — Charges under Ss. 147 
and 380 must fail but accused can be held guilty of 
the minor offence under S. 323 for their individual 
acts of assault. 1965 B LJ R 278 : 1LR 45 Pat 146 t 
1966 Cri L J 339 (2). 


-Ss. 323, 325—Intention. 

To sustain a conviction for causing grievous hurt, 
f it must be shown that not only grievous hurt had 
been caused but that the accused intended or knew 
himself to be likely to cau c e grievous hurt. : 1962 Ker 
L T 868 2 (1962) 2 Ker LR 466. 

S. 323 — Criminal Trial — Appreciation of evi¬ 
dence — Part of evidence of witness untrue — Entire 
testimony need not be discarded — Charge under 
Ss. 448, 354, and 323.1. P. C. 1960 Ker L J 049. 

-S. 323 — Causing momentary physical pain is 

sufficient to constitute offence — Proof by medical 
evidence is not necessary. 51 Cri L J 1062 : AIR 
1950 Kutch 41 (42) (Pt E) (Pr 4). 

-Ss. 323, 302 — According to evidence of eye¬ 
witnesses, the deceased was surrounded by four per¬ 
sons and beaten by them with lathis — Death of 
deceased—According to evidence, deceased sustaining 
injuries: on head, temple, neck and back—Injuries 
bleeding—Body of deceased in advance stage of de¬ 
composition. at the time of post mortem examination 
— Evidence of injuries not corroborated by medical 
evidence — Whether skull or any other bone was 
fractured not detectable — Condition of vital organs 
not known—Accused held could not be found guilty 
under S. 302—Accused convicted under S. 323. M B 
L J 1955 H C R 1829 : MBLR 1955 Cri 370. 

-S. 323—Overwhelming evidence showing assault 

by three accused on a person amounting to offence 
under S. 323— Omission to mention name of the ac¬ 
cused in F. I. R. and mentioning spot of incident 
approximately held immaterial—Criminal Trial—Evi¬ 
dence. 

Where there is overwhelming evidence in support 
of an assault with sticks by three accused on a person, 
amounting to an olfence under S. 323 /, P. C., much 
importance cannot be attached, either to the fact that 
the name of one of the accused was not mentioned in 
the first information report or to the fact that the 
place of incident was mentioned approximately, 
when the name of the accused which was not men¬ 
tioned was not known to the person making the 
report and when the place of incident was not far 
away from the place mentioned in the report. Madh 
B L J 1955 (H C B) 1829 i Madh BLR 1955 (Cri) 
370. 

-S. 323—Evidence — Chain of circumstantial evi¬ 
dence is complete which leads to irresistible conclu¬ 
sion that accused was responsible for murder—Death 
of deceased by fatal injury—Proof of accused assault¬ 
ing victim with first blows and kicks though infliction 
of the fatal Injury not seen by eye- witness — Proof of 
facts and circumstances—Held, that facts and cir¬ 
cumstances were only-consistent’with guilt of accused 
that he was author of the fatal injury and those were 
not consistent with any other rational explanation — 
Since motive for murder was shrouded with mvstery, 
lesser sentence of imprisonment for life :would meet 
ends of justice See Penal Code (I860), S. 302. (1964) 
0 Orissa J D 257. 


-Ss. 323, 324 and 302-Criminal P. C. (1898), 

S. 367—Evidence Act (1872), Ss. 5 and 105 — Appre. 
ciation of evidence—Principle of falsus in uno falsus 
in omnibus does not apply in India—Prosecution 
witnesses omitting to explain injuries on the accused 
—Accused not entitled to acquittal on that ground 
alone. See Evidence Act (1872), S. 3, Note 5 (E). 
1962 Raj L W434 : I L R (1962) 12 Raj 481 (DB). 


-S. 323—Applicability — Attack by several per¬ 
sons—Evidence not showing which accused caused 
injury. 

Where injury could be attributed only to one of the 
accused and from the evidence it cannot be found as 
to .which of the accused caused that injury, the 
conviction of the accused under S. 323,1. P. Code, 
cannot be maintained. 1959 Raj L \V 35. 


5. Composition of offence. 

-S. 323—Composition of offence under S. 323, 

Penal Code—Effect—Subsequent withdrawal of com¬ 
plainant from compromise—Not permissible. See 
Criminal P. C. (1898), S. 345 (0). 1962 (2) Cri LJ 
206 i AIR 1962 Pat 310. 


6. Private defence. 

See also Penal Code (1800), Ss. 90-100. 

—Ss. 323, 147, 143. 97, 99 - Illegal attachment of 
property—Judgment-debtor is not entitled to take it 
lrom the enclosure, where the sapurdar had kept it 
—There is no right of self-defence. See Penal Code 
[I860), S. 147. 1960 Cri L J 1040 i AIR 1960 All 453. 

-Ss. 323, 103. 147, 148, 304 and 325-Right of 

private defence of property—Dispute regarding cutting 
of sugarcane crop—Rioting — Each party charging 
other as aggressor — Title legally with accused under 
decree who had right of private defence—(Tenancy 
Laws-U. P. Tenancy Act (17 of 1939), Ss. 160 (3) and 
180), See Penal Code (1800), S. 103. 1953 Cri L J 717r 
AIR 1953 All 327. 

-Ss. 323 and 320 — Deceased old man, damaging 

fieldot accused and raising his kalsa to strike one of 
the accused person—Accused held had right of private 
defence of person and property — Accused however 
lost this right by using excessive force and causing 
death of deceased — Though appellants had common 
intention to belabour deceased and not to cause his 
death they must have known that injuries caused 
were likely to cause death of the deceased—Accused 
were guilty under S. 804 Part 2 read with S. 34. See 
Penal Code (I860), S. 34. 1965 (2) Cri L J 499 (2)« 
AIR 1965 Him Pra 49. 

-Ss. 323, 99 - Right of.'private defence does not 

extend to kicking police officer or beating him wi'ft 
stick See Penal Code (1860), S. 99. 19 a 3 Cn LJ 1569 1 
AIR 1953 Nag 292. 
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—S. 323 — Complainant entering into lands of 
accused to effect repairs to fence serving as boundary 
between land of both parties without intention to 
annoy, intimidate or insult accused — Act does not 
amount to criminal trespass so as to give accused 
right to inflict injury on complainant. See Penal 
Code (I860), S. 441. ILR (19G4) Cut TOG. 


7. Conviction and sentence. 

-Ss. 323 and 304—Person throwing child of 5 years 

on ground with force.—Fracture of skull - Knowledge 
that the act was likely to cause death must be 
presumed—Conviction under S. 304 justified. See 
Penal Code (1860), S. 304. 1904 All W R (H C) 392. 

-Ss. 323, 425, 427 — Loss or damage to property 

under S. 425—Nature of indicated—Accused was 
alleged to have cut and taken away sugar cane crops 
of complainant—When she protested accused beat her 
and her nephew — Held, mere cutting of sugar-cane 
crop which was ripe did not amount to any mischief 
and hence conviction under S. 427 could not be 
maintained — Conviction under S. 323 held maintain¬ 
able. See Penal Code (I860), S. 425. 1957 Cri L J 702: 
A I R 1957 All 405. 

* —S. 323—Separate convictions under S. 147 and 
$. 323 read with S 149—Separate sentences held legal 
—Scope of S. 71, Indian Penal Code stated. See Penal 
Code (1860), S. 147. 56 Cri L J 671: AIR 1955 All 232 
(FB). 

-S. 323—Sentence—Accused responsible only for 

minor injuries while all major injuries were inflicted 
by co-accused — Held, that 3 mjnths R. I was suffi¬ 
cient to meet ends of justice and that 0 months R. I. 
was excessive. AIR 1955 N U C (All);1329. 

Ss. 323, 147, and 326—Nothing illegal in convic¬ 
tion both under Ss. 147 and 323 or 320. See Penal 
Code (I860), S. 147. 1953 Cri L J 1677: AIR 1953 All 

• m O* 

—Ss. 323 and 34—Sentence-Complainant attacked 
and injured while taking the cattle of the accused to 
a ^il%?H n . d ”5 entence t0 be severe. 1951 All L J 

1953 4, 1951 A W R lHC> 533 : AIR 

and 3 °2~ Criminal P. C. (1898), Ss. 423 
and 439-Charge under S. 302, Penal Code-Coovic- 
tioo under S. 323, Penal Code—Appeal — High Court 
cannot aHereonvicion to one under S. 302. 16 All 
LI AIR 1918 All 0o : 20 Cri L J 22; 9 Luck 
807 : AIR 1934 Oudhi 200 : 35 Cri L J 973, Overruled. 

AIRTOaI, 3M ,FB* 8 ’ S ' ^ 1952 “ L 1 751 ' 

- Ss. 323,147—Conviction under another section— 
A person who actually causes hurt and is also a mom- 
““ awful assembly can be convicted of 
committing dot under S. 147 and of causing hurt 
under S. 323. AIR 1952 All 92. 

•—Ss 323/149, 71-Scope of-Offences punishable 

MvSiu a,ld 323/149, Penal Code-Prosecution 
Proving that accused were members of unlawful as- 

* w *V ch the commoD object was to give 
8 ^ 0t u er P erS0D - No Proof that they them 
«o any one - Their act constitute 
two separate offences viz., those punishable under 
fhd 47 2 nd 323/149 - Sentence can be awarded to 

&not d B e J C flPd h n Se u i0nS pro i y id 1 ed aggregate sentence 
“ “2* “ ceed prescribed in respect of one of 
them. See Penal Code (1800), S. 71. AIR 1952 All 

?--S. 323-Sentence — Assault resulting in death- 
SMiml 5540 (DBj. ar DOt exc0ssive ‘ AIR 1955 N U C 


-S. 323-Contravention of S.83 of Bombay Village 

Paochayats Act (3 of 1959), vitiates trial and convic¬ 
tion. See Paochayats — Bombay Village Panchayats 
Act (3 of 1959;, S. S3. 1963 Mah L J (Notes) 7. 

-S. 323 — Prosecution under S. 500. Part 2. Penal 

Code—Charge framed—Facts not disclosing offence— 
Conviction under S. 323, Penal Code cot legal. See 
Criminal P. C. (1898), S. 238 (1). 1958 Nag LJ (Notes) 
61 (Bom). 

-Ss. 323 and 334—Conviction under section. 

The accused was prosecuted under S. 394 on the 
allegation that he gave two blows with a stick to G 
who was moving along the road and snatched away 
his purse. The accused denied the taking of the purse 
but admitted of having delivered the blows in retalia¬ 
tion for the blow which G gave him in the first 
instance. The Magistrate after perusing the state¬ 
ments of the prosecution witnesses recorded in the- 
police diary found them unworthy of credence and 
framed a charge and convicted the accused under 
S. 323, Penal Code. 

Held, that apparently his plea that he was beaten 
in -.the first instance was not correct, otherwise he- 
would have said that he wanted to adduce evidence 
to prove that fact. Apart from that even if he was 
beaten in the first instance, it would not justify his 
beating G and completely absolve him from legal 
liability unless he did so In self-defence. If he merely 
took revenge upon G for what G did to him, his act 
would all the same amount to an offence. Similarly if 
he acted under grave and sudden provocation he- 
would be liable under S. 334, Indian Penal Code. As 
there was no plea of grave and sudden provocation; 
in the circumstances, the conviction of the accused 
under S. 323 was correct. 1957 Nag L J 184, 

“ S. 323— Accused rescuing person from unlawful 
detention Acquitted under S. 225-B but convicted 
under S. 323 — Resc uing and causing hurt proved to 
form part of same transaction - Conviction quashed.. 

MS’b, 8 ' 2&B - 1965121 Cli L ' 89; 

S. 323—Sentence-Maximum punishment is one 
year-Sentence of two years is illegal -Importance of 

MR 1955 NUcThI p'Tim' nPle ' ° Ut - 

—S. 323—Sentence-Accused remaining in judicial 
lock up for nine months — Sentence reduced to d 
months R. I. AIR 1955 N U C (Him Pra) 1302. 

Ss. 323, 302, 320 and 326—Applicability—Boyish 

2rtemdTe n«it ,lt, r’ g deCeaSe f tl wilh *™»ite 
on temple — Death — Injury sufficient in ordinary 

7 e l ° C '^ Se de i th ~ off ““ce ~ Ss. 32l> 
and 326—Sentence—Cr. P. Code, S. 399, 

The accused a bay of sixteen years of age and the 
deceased were students in VI standard. As a result of 

deceased T\k hera ’ the accused hit the 

riahr fpmnU d Wlth a granite stone 00 his 

right temple near the ear, as a result of which the de. 

Fir a st ed thfi' ed • S ° me * ime a,terwards i“ hospital. 
^ * W V SU ?P° sed he simple, but on 

post mortem, it was found that there was a depressed 

fracture and that the injury was sulHcient in the 
ordinary course of nature to cause death. 

S SVsMiLr °pTa not either under 

a£ Safe sSf °“ y *®s 

iT cn ne ‘“tended to caus9 was sufficient in 
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former quarrels with him. It was cW that the 
offence committed was grievous hurt lalling under 
the seventh category of S. S20, I. P. Code and consi¬ 
dering that the granite stone in question was an 
instrument which used as a weapon of offence was 
Jikely to cause death, the offence fell under S. 328 : 
AIH 1922 Lah 20 (2) and AIR 1925 Lah 559, Not foil. 
Held, also fthat considering the age of the accused 
^6 years) he was not entitled to the benefit of S. 399, 
Cr. P. Code. Held, further, that under the circum¬ 
stances rigorous imprisonment for five years would 
meet the ends of justice. 1960 K L T 430 : 1960 Cri 
L J 1213 : AIR 1960 Ker 301 (303, 304) (Pt B) (Prs 9 
to 11) (DB). 

-Ss. 323 and 304, Part 2—Applicability—Accused 

dealing only one blow with open hand on neck of 
deceased resulting in death—Offence. 

Where the accused gave only one blow with his 
open hand on the neck of the deceased, while they 
were facing each other, causing fracture of vertebrae, 
unconsciousness resulting in death and the blow was 
not followed by other acts of violence nor was any 
weapon used i 

Held, that so long as the intention or knowledge to 
cause grievous hurt has not been proved, the offence 
was onlv one under S. 323, even though death en- 
sued. (Conviction altered from S. 304, Part 2 to one 
under S. 323, I. P. Code). 1959 Kcr L R 805 : 1959 
'Kerb] 1(04 i 1959 Ker L T 1351: 1960 Cri LJ 827: 
AIR 1960 Ker 197 (198) (Pr 4). 

-Ss. 323 and 304-Conviction uuder—Absence of 

Intention — Conviction under S. 304 cannot stand. 
See Penal Code (I860), S. 304. 1959 Cri L J 1331« 
AIR 1959 Ktr 372 (DB). 

-S. 323—Sessions Judge awarding one year's rigo¬ 
rous imprisonment—Appeal by accused -Held having 
regard to the multiple injuries received by the deceas¬ 
ed and having regard to the injuries received on hands 
causing fracture of metacarpal bone, the sentence 
could not be regarded as unduly heavy. 1956 MBLJ 
•494 : Madh BLR 1956 Cri 61. 

-Ss. 323 & 325—Applicability—Spleen of deceased 

abnormally enlarged—Accused not aware—Contusion 
on lower part of back caused by wooden piece of 
'•dhamania''—Conviction under S. 323 held proper. 
AIR 1955 NUC (Madh BJ3735 (DB). 

-Ss. 323 and 325, 302,149 and 147-OIIence under 

—Held on facts Ithat the case fell under S. 325 read 
with S. 149, besides under S. 323 read with Ss. 149 
and 147—Offence under S. 323 being only a minor 
form of offence to the offence under S. 325 convic¬ 
tion under S. 323 was superfluous. See Penal Code 
<1800), S. 302. 1964 (2) Cr L J 185 i AIR 1904 Mad 
Pra 132 (DB). 

-Ss. 323, 325, 302 and 307-Lathi not a lethal- 

weapon—Knowledge imports certainty, not probabi¬ 
lity under S. 300 (2)—In the absence of such know¬ 
ledge conviction under S. 307 is improper. See Penal 
Code (1860), S. 302. 1901 MPLJ (Notes) 290. 

-Ss. 323, 147—Charge under S. 147, Penal Code- 

No evidence that a particular accused’s act was res- 
ponsible for hurt—No one can be convicted under 
S. 323. 1954 Cri L J 1254 * AIR 1954 Mad 785. 

-Ss. 323 & 300-Applicability—Evidence showing 

that accused had only beaten the deceased No 
evidence to show the injuries or fatal injury was 
•caused by accused—Nature of injuries such as would 
be caused by lathi—Held conviction of accused 
under S. 302 could not be sustained-Conviction 
altered into one under S. 323. AIR 1955 NUC (Nag) 
3956 (DB). 

-S. 323-Assault by master on servant — Master 

gj guilty—Master and Servant. 


The law does not give any sanction to a master to 
commit assault on his servant even by way of repri¬ 
manding him; and if a case is made out, there is no 
difficulty in convicting the assailant even though he 
happens to be the employer of the victim. (1963)5 
O J D 65. 

-Ss. 323 and 332— Obstructing public servant in 

discharge of his duties—Ingredients of offence—Proof 
—Held, search contravening S.:165, Cr. P. Code being 
illegal, conviction of accused under Ss. 353 and 332, 
I. P. Code not maintainable— In view of illegality of 
search and right of private defence of person, convic¬ 
tion of accused could not be even altered to one 
under S 323,1. P. C. See Penal Code (I860), S. 353. 
1964 (2) Cr L J 571; AIR 1964 Pat 493 (DB). 

-S. 323—Conviction—Legality —!Seizureof cattle 

unlawful—Hurt caused in rescuing cattle — No con¬ 
viction. See Penal Code (1860), S. 147. AIR 1955 
NUC (Pat) 1869 

-Ss. 323 and 326—Conviction under—Complainant 

party entering on accused land—Fight taking place in 
field of one of the accused—Accused had right of 
private defence of property and they could not be 
convicted under Ss. 323 and 328. See Penal Code 
(1800). S. 97. 1964 (2) Cr L J 213 i AIR 1964 Tri¬ 
pura 45. 

8. Procedure. 

-Ss. 323 and 325—Procedure — Magistrate finding 

accused guilty under S. 323, Penal Code and sentenc- 
ing to fine—Sessions Judge altering conviction to one 
under S 325 but maintaining sentence—Sentence 
held illegal under S. 325 as offence under that section 
must be punished with imprisonment whether with 
or without fine—Proper course for magistrate held 
was to refer the matter to High Court for making 
sentence legal under S. 439. See Criminal P. C. (1898), 
S. 423. AIR 1955 NUC (All) 2675 (DB). 

-Ss. 323, 333 and 149-Procedure—Trial by jury— 

Trial of offences under S. 323 read with S 149 and 
S. 333 read with S. 149 should be with aid of assessors 
and not by jury — If however these offences were 
tried by a jury instead of with aid of assessors it 
remained a trial with aid of jury—In view of S. 530* 
Cr. P. C. it would not be considered to be illegal. 

See Penal Code (I860), S. 149. 1954 Cri LJ 1424 1 
AIR 1954 All 680 (DB). 

-S. 323—Illegal commitment to High Court under 

S. 207-A (101—High Court can quash under S. 561-A 
—Commitment for offences under Ss. 323/34, I.P- b. 
See Criminal P. C. (1898), S. 501-A. 1964 (1) Cr LJ 
588 (Cal). 

-Ss. 324, 304, 300, 96 and 97-Criminal P. C. 

(1898), S. 297-Misdirection - Plea of private defence 
—Raising of —Accused repudiating complicity in 
crime-Evidence and circumstances showing that 
such plea could properly be raised—Duty of Sessions 
Judge — Omission to 'explain to jury exception II to 
S. 300, I. P. C. and law of private defence is mis- 

direction. See Criminal P. C (1898), S. 297. 1962 (1) 
Cri LJ 137. AIR 1962 Cai 85 (DB). 

-S. 323—Facts of case pointing to two alternative 

offences - No direction in charge of possible offence 
—Jury left with alternative of convicting or alto¬ 
gether acquitting - It is misdirection vitiating trial. 
Criminal P. C. (1898), S. 297. 1952 Cri LJ 1013 1 
AIR 1952 Cal 481 (DB). 

-S. 323 - Criminal P. C. (1598). Ss. 262. 241.251 

and 537 - Adoption of wrong Procedure- Ll ect 
Joint trial under Ss 323, 504 and 509 (2), Pena . CJde 

—Procedure prescribed for summons cases follows 

—Accused acquitted under Ss. 504 and 500 (_) - 

victed under Ss 323 - No faihro of ust.ce TrU 
not vitiated. See Criminal P. C. (1898), 5. M- 
12) Cri L J 68 i AIR 1962 Guj 231. 
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PENAL CODE (I860), S. 324. Note 4 


order to save himself — Fatal stab attack by A while 
tussle still going on — Conviction of A under S. 304, 
‘Art 1 pr°P er . See Penal Code (1860), S. 97. I L R 
(19o6) TravCo C15. 

—S. 324— Offence under S. 33 (1) (a), Forest Act is 
cogn^ableoffence—Person arrested for offence under 
S. 3o (1) (a) can be released on his executing bond to 
appear before Magistrate—Offence is not non-bailable 
Private person like Plantation Watcher can arrest 
person committing offence under S. 33(1) (a)—Planta¬ 
tion watcher is forest officer within meaning of S. 2 
(2). Forest Act and has power to arrest without war¬ 
rant person committing offence under S. 33 (1) (a) - 
Person arrested has no right of private defence. See 
Criminal P. C. (1893), S. 59. 1963 (l) Cri L J 553 
(Tripura). 

5. Constructive liability. 

See also Penal Code (1860), Ss. 34 and 149. 

-S. 324 read with S. 34 — Accused A, B, C and D, 

attacking N. J. R and S, who were carting paddy to 
to their house — Continued beating with spears and 
sticks even after victims fell down with injuries— 
Death of N and J the same day as result of injuries— 
Inference as to intention from nature of injuries — 
Existence of common intention—Divergence in pro¬ 
secution eviJence arising doubt as to extent of liabi¬ 
lity of A and C—Benefit of doubt must go to accused. 
1965 (2) Cri L J 453 : AIR 1965 Andh Pra 361 (DB). 

—Ss. 324,149, 302 — Common object—Proof of by 
course of conduct — Individual acts need not be 
proved. See Penal Code (I860), S. 149. 1956 Cri L J 
389 : AIR 1956 Bom 183 (DB). 

-S. 324 — A with intention to murder deceasad 

causing serious injuries with dangerous weapon — B 
having no common intention with A causing injury 
resulting in death of deceased—A convicted under 
S. £07 and B under S. 324. See Penal Code (1860), 
S. 34. 51 Cri L J 218 : AIR 1950 Mad 10 (DB). 

-Ss. 324, 148,149 — Charge under — Accused ac¬ 
quitted of offence of rioting — Conviction of accused 
under S. 324 read with S. 149 cannot be sustained 
when it is found that all accused had used force. See 
Penal Code (I860), S. 148. 1966 Cr L J 150 : (1965) 
1 Law Rep 592 : AIR 1966 M)S 53. 

-S. 324iead with S.34—Accused J causing injuries 

with a kirpan to K and G—Accused S though coming 
out from his house armed with a spear along with 
his brother, J., not using his weapon till sudden ap¬ 
pearance of deceased M who caugbt kirpan of J - 
Occurrence not premeditated but sudden — Held J 
was rightly convicted under S. 324 but so fas as hurt 
caused to K and G was .concerned S. 34 was not 
attracted to case of S and he was entitled to the 
benefit of doubt as to the applicability of S. 34 and 
therefore acquitted— Evidence Act (1872), S. 3. 1965 
Cur L J 730 : 67 Pun L R 1204. 

_Ss. 324, 149, 323, 326 — Unlawful assembly — 

Common object to cause grievous hurt — Grievous 
and simple injuries caused in prosecution of common 
object — Conviction for Ss. 32-3. 324 read with S. 149 
— Not proper. See Penal Code (1860), S.. 149. 1957 
Cri L J 1307 : AIR 1957 Punj 278 (DB). 

_S. 324 — Several accused beating deceased — No 

evidence who inflicted fatal blow - S. 34 not appli¬ 
cable — Accused held could only be convicted of 
offence under S. 324. (Penal Code (1860), S. 300). 
1952 Raj L W 387 : 1954 All W R (Supp) 1 i ILR 
(1952) 2 Raj 253 (DB). 

C. Illustrative cases. 

(A) Sections 324 and 307. 

(B) Sections 324 and 326. 


6. Illustrative cases. 

“ Ss. ^24, 307 and 326—A throwing acid on B—B's 
death some dayi later-Medical evidence contradic¬ 
tory on death beiog directly due to burns — Held A 
was rightly convicted under S. 324. 

A suspected B of illicit intimacy with his wife and 
thiew acid on him. B remained an in-patient for 9 
days and died. The burns were simple and the 
medical evidence was contradictory on death being 
directly due to the burns. The remnant of the acid 
in a bottle produced for chemical analysis as beiag 
the same as that thrown by A was reported to be of 
considerable strength whereas the burns showed that 
the acid thrown must have been very weak. Iden¬ 
tity of the acid produced for chemical analysis was 
not established beyond doubt with that used by the 
accused. The accused was convicted undei S. 324, 
but the prosecution contended that he ought to have 
been convicted under Ss. 3u2 or 307 and 326, Penal 
Code 

Held, that it was not possible to hold that A knew 
that his throwing acid on B was likely to cause B's 
death and therefore was rightly convicted under 
S. 324. 51 Cri L J 890 : AIR 1950 Ajmer 21 (22, 23) 
(Prs 7, 9). 

—S. 324 — Applicability—Attack by three persons 
with sticks and one with spear — Death due to all 
injuries taken together — Offence — Held, accused 
could not be convicted under S. 302 simpliciter and 
as S. 34 was not invoked in charges under S. 302 
Court was not justified in making each of the accused 
liable for effect of their co-joint action — But sticks 
being deadly weapon they were guilty under S. 324. 
See Penal Code (1860), S. 300. 1956 Andh W R 369. 

-S. 324—Applicability — Injury simple — Offence 

can only fall under S. 324. (1950) 2 Pepsu L R 346 
and 354 i AIR 1950 Pepsu 52 (52) (Pt D) (Pr 8) (DB). 

-Ss. 324, 449 307 — Intention of accused—Test— 

Firing of gun after house trespass — Effect — Held, 
offence under S. 449 not committed. See Penal Code 
(1860), S. 449. 52 Cri LJ 276 : A I R 1951 Raj 42 
(DB). 

-S. 324—Intention or knowledge — Single stab in 

chest — Death not definitely traceable to injury — 
Nature of offence — Held, accused could not be con¬ 
victed either under S. £04 or under S. 326 — Proper 
section under which he could be convicted was 
S. 324. See eenal Code (i860), S. 299. AIR 1955 
N U C (Trav-Co) 5429 (DB). 

6 (A). Sections 324 and 307. 

•-S. 324 — In order to bring the offence under 

S. 307 home to accused the prosecution must estab¬ 
lish that his intention was one of the three kinds 
mentioned in S. 300 - Evidence not sufficient to 
establish with certainty existence of requisite inten- 
tion or knowledge of accused — Accused held could 
be convicted only under S. 324 and not under S.3U/. 
See Penal Code (I860), S. 307. 1965 (1) Cri L J 766 : 
A I R 1965 S C 843. 

_Ss. 324, 307 — Scuffle between complainant and 

accused having pistol in his hand — Shots fired, one 
hitting complainant - Injury not grievous - Offence 
held tell under S. 324 and not under S. o07. bee 
Penal Code (I860), S. 307. 1960 Cri L J 1080 : A I R 
1960 J and K 104. 

6 (B). Sections 324 and 320. 

- Ss. 324, 326 and 320 -Fracture-Injuries on head 

goiog deep to skull bone and also cutting to some 
extent skJll bone but not extending to loner surface 
0 j lt _ No tracture and as such no grievous hurl 


320 (13) 
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within S. 320 — Offence falls under S. 324 and not 
S. 326. See Penal Code (1860), S. 320. 1951 AH W R 
(HC) 107. 

-Ss 324, 326—Applicability—Spear thrust in chest 

causing punctured wound extending only up to 
pleural cavity — No injury caused to pleura or lungs 
or any other vital organ—Proper section applicable is 
S. 324 and not S. 326. 1963 (2) Cri L J 255 : ILR 
(1963) 15 Assam 189 s AIR 1963 Assam 151 (153) 
(Pt C) (Pr 12) (DB). 

—Ss 324, 326—Evidence—Conviction under S. 320 
on ground, that person ir jured, was discharged from 
hospital only 30 days after his admission — Materials 
wanting from which it mav be held, that injured 
person was unable to follow his ordinary pursuits for 
more ihan twenty days — Held, that opinion of the 
Surgeon though relevant and valuable, was not con¬ 
clusive. Benefit of doubt on this point must enure to 
the accused and his conviction under S. 320 may be 
altered to a conviction under S. 324. 1959 Ker L J 
1288 t 1960 Ker LT 303. 


7. Conviction and sentence. 


-Ss. 324, 304, 302 and 34 - Charge under S. 302 

read with S. 34 — Conviction of one accused under 
Ss. 301 and 324 and acquittal of others held legal. 
See Penal Code (I860), S. 34. 1957 Cri L J 270 
(All). 

-S. 324—Sentence — Student stabbing another on 

account of previous enmity—His -case cannot be con¬ 
sidered more leniently — As a student, he ought to 
have known, more than an ignorant or the illiterate 
offenders, that he cannot take such liberties with the 
person of another. 1959 Ker L J 1288 : 1960 Ker L T 
303. 


-—S. 324—Aggressor in warding off stabbing attack 
from accused, sustaining injuries on hand — Injuries 
trivial—Accused held could not be convicted under 
f* S24. See Penal Code (I860), S. 101. 1959 Ker L R 
588 * 1959 Ker L T 606 : 1959 Ker L I 716 i 1959 
Mad L J (Cri) 647 : ILR (1959) Ker 718. 

“5. 324 Conviction — Alteration of conviction 
under S. 324 to S. 325, Penal Code — Case on facts. 

Criminal £ C. (1893), S. 423. A I R 1955 N U C 
(Madh B) 1205. 

— s - 324 ~ Simple injury—Sentence of three years 

?.,“ 0t iS5S e 2 iv ?V 3 . 8 £? ys LJ 303 : 1960 Cri L J 1222 

<|) '196° Mad L J (Cri) 575 : A I R I960 Mys 228 
(229) (PtA) (Pr 8) (DB). ' 

——Ss. 324, 304 . Applicability—Nothing to establish 
that accused intended to kill his father or that he 
intended to cause such bodily injury as was likely to 
cause death—He hit his father in a fit of rage, possibly 
on account of father’s denial to pay him money — 
Held, accused could not be charged under S. 304 but 
that the offence fell under S. 324-Considering youth 
ot accused a lenient view was taken and accused 

- s l x R - *• l 93 ? Mad L J 

$(I, : i 1 SH 8 DB;. L 1529 ' A '“ 1952 “»* 48 <*> 


—S. 324—Sentence. 

Accused b lad of 18—No evidence that he be; 
the assault or that his assault was very vindictivi 

L enal 00(16 reduced ^ 

m (ilwwiX'.j (db )* 1 397 ‘ A1R1955 

S. 324—Applicability—Assault on police part’ 

t P o U r r and D f a 0 f O | f f Cr / minal cons P lrac y—Murder oflnsf 
tor and fatalinjunes on others - Conviction uph 

A 6 ? L £° de (I860), S. 120-B. 50 Cri L j 4 
•A I R 1955 TrarCo 33 (DB). 


SECTION 325 
SYNOPSIS 

(Penal Code (1880). S. 325.) 

1. Measure of crime, 

2. Intention and knowledge. 

3. Constructive liability. 

See also Penal Code (1800), Ss. 34 and 149. 

4. Right of private defence. 

See also Penal Code (I860), Ss. 90-100. 

5. Evidence and proof. 

G. Practice and procedure. 

7. Conviction and sentence. 


1. Measure of crime. 

-Ss. 325, 304 (2) — No previous enmity between 

parties — Wfarpit’ starting over exchange of abuse — 
Accused inflicting two blows with a light and short 
stick—Probable cause of death found to be haemorr¬ 
hage due to ruoture of spleen and lung—Evidence 
that spleen of deceased was enlarged—Offence held 
to be one under S. 325 and not under S. 304 (2). 
See Penal Code (I860). S. 304(2). 1952 Cri L J 1165 i 
A I R 1952 Ajmer 29 (1). 

-Ss. 325. 304 and 300, CIs. (3) and (4)-Medical 

evidence showing that deceased was given smashing 
blow over head and blows were given with intention 
of causing bodily, injury to him — Bodily injury in¬ 
tended to be inflicted was sufficient in ordinary 
course of nature to cause death — Held that the case 
fell under CIs. (3) and (4) of S. 300 and not either 
under S. 304 or S. 325. See Penal Code (I860), S. 300. 
1958 All W R (HC) 12. # 

-Ss. 325 and 304—Applicability — Test, stated — 

Accused intended to strike lathi blow at father, C, of 
aoout 50 years - Unexpectedly the mother ’inter¬ 
vened with a child in her lap and blow fell on child 
causing its death - Held the only reasonable infer¬ 
ence should be that had the blow struck C, it would 
in all probability have caused grievous hurt — Hence 
accused should have be been convicted under S 325 
and not under S. 304 See Penal Code (1800). S 304 
1957 Cri L J 336 : AIR 1957 All 132. ' 

- s -325 - Applicability — Accused following de¬ 
ceased and giving lathi blow on leg - Deceased 
tailing down - Accused giving another severe and 
smashing lathi blow on head - Fracture of skull re¬ 
sulting in death—Intention to cause death, held must 
be presumed in circumstances as the attack was 
dehberate, Dlanned and cold-blooded - Offence falls 
under S. 302 and not under S. 304 or S. 325 Sea 
Penal Code (1800), S. 302. 1953 Cri L J 768 - A I r 
1953 All 356 (DB). J A1K 

Ss. 325, 304 (II j, 323—Injuries caused not shown 
to have caused death-Case would not be covered htl 
S. 304 (ID or by S 325-Accused admftLgTeauSj 
-He can be convicted under S. 323. See Penal 

"l, iw-iriss 

sftssrs tit 
.arftssarat— 
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that he was likely to cause grievous hurt. In such a 
case if grievous hurt was caused owing to a fall 
after the blow, the person guilty of assault might 
well not be liable for causing grievous hurt. On 
the other hand, if tthe nature of the blow was such 
that the jury could attribute to the person commit¬ 
ting the assault knowledge that he was likely as a 
result of the blow to cause grievous hurt, then the 
conviction under S. 325 might be sustained. 1952 
Cri L J 1013 : ILR (1953) 1 Cal 302 : A I R 1952 Cal 
481 (485) (Ft C) (Prs 2G, 27) (DB). 

-Ss. 325, 34. 302 and 323 — Sudden fight—Com¬ 
plainants found to be aggressors — Accused inflicting 
several simple and grievous injuries with lathis on 
complainants — One of the accused causing death of 
one of complainants by sharp.edged weapon— Who 
inflicted fatal blow and grievous hurts not known — 

W ho exceeded right of private defence not known 
— S. 34 held inapplicable — Accused held guilty 
under S. 323 and not under S. 325 or S. 302. 51 Cri 
L J 10U5 : AIR 1950 East Punj 209 (DB). 


-S, 325—Essential ingredient of offence. 

It is an essential ingredient of the offence under 
S. 325, Penal Code, that either grievous hurt should 
be intended to be caused or the olfender should have 
knowledge that the hurt caused was likely to be 
grievous. 1963 (1) Cri L J 762 s AIR 1963 Him Pra 
18 (21) (Pt C) (Pr 19). 

-S. 325—Applicability — Blows on neck resulting 

in death—Offence. 

The accused asked the deceased, his wife to bring 
hay. She not only refused to carry out the behest 
but foully abused him involving his mother. This 
enraged the accused and he gave her two blows with 
a tehanta, causing her simple injuries. The woman 
repeated the foul abuse, and thereupon he gave a 
blow on her back with a danda causing simple injury 
and catching her by the locks and holding ner closo 
to the ground with her face downwards gave two 
blows on her neck which proved fatal. The deceased 
was a well-built young girl of 22 years and did not 
suffer from any extreme and perilous sensibility. 

Held, that the blows in question were inflicted on 
a vital part of the body, i.e., the neck. That being 
so, the blows inflicted by him on the said vital part 
of the body must not only have been so hard as to 
have intended to cause or at least to have known 
that he was likely to cause hurt which endangered 
the life of the victim of his assault. There could 
therefore be no doubt whatsoever that the accused 
voluntarily caused grievous hurt to the deceased and 
was therefore guilty under S. 325, Penal Code. A I R 
1941 Mad 560, Dissented from. l953 CiiLJ S4 : 
AIR 1953 Him Pra 1 (2) (Pr 0). 

-S. 325 — Accused persons attacking deceased 

with sticks indiscriminately and one of them hitting 
him on head — Accused guilty under^S. 325 and not 
under S. 302. See Penal Code (I860), S. 300. 51 
Cri L J 363 : AIR 1950 Kutch 2. 

_Ss. 325 and 302 — Absence of motive—Cannot be 

sufficient to quash conviction when there is direct 
testimony of witnesses who had seen the accused 
committing crime. See Penal Code (1860), S. 302. 
1956 Cri L J 1408 : AIR 1956 Madh B 269 (DB). 

__.Ss. 325, 304, Part 2 — Accused on coming to 

know that his son had sold part of his goods in his 
house behind his back, losing his temper and setting 
out to chastice son — Son tied to a post and beaten 
with stick — Beating continuing throughout night 
after intervals — Beating causing number of injuries 
all over son’s body — Son dying five days later as a 
result of beating — Injuries not serious — Held that 
having regard to nature of weapon used and sur¬ 
rounding circumstances, neither an intention to 


cause death nor any knowledge regarding likelihood 
of causing death could legitimately be attributed to 
the accused — Accused held should be convicted) 
under S. 325 instead of S. 304, Part 2. See Penal 
Code (I860), S. 304, Part 2. AIR 1955 N U C (Madh 
B) 3879 (DB). 

-S. 325-Lawful act of accused resulting in death 

of boy due to accidental fall of hammer on head —• 
Absence of intention to cause hurt or knowledge 
that hurt would be caused — Accused held not liable 
in-view of S. 80. See Penal Code (I860), S. 80, 
(1962) 1 Mad L J 161 s 75 Mad L VV 16. 

-Ss. 325, 300 — B rendered unconscious by blow 

from A—Taking B to be dead A hanging B by rope — 
Death'caused by hanging—Offence not murder. See 
Penal Code (1860), S. 300. 1953 Cri L J 449 : AIR 
1953 Mad 239 (DB). 

-S. 325 — Causing grievous hurt — Essentials — 

Intention — Inference from circumstances — When 
drawn—Sentence—S. 322. 

It will appear from S. 325 read with S. 322, I. P. 
Code that the essential ingredients of offence of 
voluntarily causing grievous hurt are three in 
number (1) grievous hurt as described in S. 329 
must first be caused. If the hurt actually caused is 
simple, a person cannot be held guilty of voluntarily 
causing grievous hurt, even if it was in his contem- 

E latioD; (2) the offender intended or knew himself to 
e likely to cause grievous hurt; there must be com¬ 
plete correspondence between the result and the in¬ 
tention or the knowledge of the accused; (3) the 
hurt was caused voluntarily. In other words, the 
causation of grievous hurt was either in contempla¬ 
tion or was the likely result of the act done. 

When the act that the offender did in the process- 
of causing hurt is such as any person of ordinary 
prudence knows is likely to cause grievous hurt, he 
may safely be taken to have intended grievous hurt, 
or at least to have contemplated grievous hurt as 
likely to occur. The means by which the injury was 
caused is not the true criterion. The answer really 
depends upon the nature of the injury caused and 
the manner in which the blows were administered, 
whether by fists and slaps or by a weapon. 

Thus where in a sudden quarrel between two full 
brothers one was dashed to the ground and the other, 
sitting on his stomach dealt him severe blows with, 
his fists with the result that some of his ribs were 
fractured, his spleen was ruptured, he was rendered 
senseless and died in some hours. 

Held, that though there could have been no inten¬ 
tion on the part of the accused to cause grievous hurt 
to his brother, there was no doubt that from the way 
in which he assaulted his brother, ho should have 
known that he was likely thereby to cause grievous 
hurt to him. The offence committed by the accu J e ^J 
was therefore causing grievous hurt as contemplated 
by section 325. Held further that having regard to 
the relationship between the parties and also tne 
fact that unfortunate incident occurred on the spur 
of the moment due to provocation given by tne 
deceased himself and also considering the fact 
there was absolutely no intention on the P ar *- or . 
appellant either to kill him or to cmise h im s “?“ 
bodily injury as was likely to cause his death, tne 
ends of justice will be sufficiently met if he is a ’J' ar< ^ 
ed one year’s rigorous imprisonment. ■ o ) 

88 i 1958 Cri L J 1077 : AIR 1958 Pat 452 (4o5, 450, 

(Prs 7, 8). 

-Ss. 325, 302, 304 - Altercation between parties 

- Violence - Resulting to death — Held blow to 

deceased given by accused, in circumstances, did nor 

constitute offence under S 302 or even unde S. 304 

- Intention to cause grievous ^uiy 

alone could be imputed to him. See lenai uou 


PENAL CODE (1800), S. 325. Note 1 
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(1860), S. 302. I960 Cri L J 513 i A I R 1960 Punj 
214 (DB). 

.—S. 325— Applicability — Minor beating—Rupture 
of spleen and death — Accused not aware of enlarged 
spleen — Offence held one under S 323. See Penal 
Code (1860), S. 323. AIR 1955 N U C (Raj) 2181. 

-Ss. 325, 329 — Causing hurt to compel person to 

write oft debt or withdraw suit — No offence under 
S. 329. See Penal Code (1860), S. 329. 52 Cri L J 704: 
AIR 1951 Sau 40 (DB). 

-Ss. 325, 300, 326—Accused inflicting injuries on 

body of victim in fit of anger — Injuries caused by 
piece of blunt stick to vital part—Consequent haemor¬ 
rhage and collapse—Accused imagining victim to be 
dead hanging bodv to tree to suggest suicide—Death 
resulting irom asphyxiation—Evidence not disclosing 
intention to kill when beating started—Accused is not 
guilty of murder under S. 301, Travancore Penal Code 
—Offence committed is one under S. 325 and not 
under S. 328 as strick used is not weapon falling 
within scope of latter section. See Penal Code (1860), 
S. 300. AIR 1951 Trav-Co 159 (DB). 

—Si. 325, 304, Part 2—Scope — Blow not likely to 
cause death — Amounts to grievous hurt even though 
death is caused. See Penal Code (I860), S.304, Part 2. 
1954 Cri L J 154 : AIR 1953 Tripura 9. 

2. Intention and knowledge. 

—Ss. 325 and 323—Intention. 

To sustain a conviction for causing grievous hurt, 
It must be shown that not only grievous hurt had 
been caused but that the accused intended or knew 
himself to be likely to cause grievous hurt. 1962 Ker 
L T 868. 

-Ss. 325, 323, 302 and 307- Lathi not a lethal 

Weapon-Knowledge imports certainty, not probabi- 
under S. 300(2) — In the absence of such know- 

S e conviction under S. 307 is improper. See Penal 
3(1860), S. 302. 1961 M P L J (Notes) 290. 

3. Constructive liability. 

See also Penal Code (I860), Ss. 34 and 149. 

—S. 325—Repeated fist blows inflicted on neck of 
complainant by two accused causing grievous in¬ 
juries while third accused continuing to press down 
legs of complainant—Held, third accused was equally 
responsible for acts of first two accused and all were 
guiltv of offence under S. 325 read with S.34. See 
Penal Code (1860), S. 34. 1964 All W R (HC) 602. 

325 — Constructive liability — Grievous hurt 
caused by some one of persons assembled in exercise 
ot right of private defence — Absence of evidence of 
identity of person causing hurt—All of them forming 
assembly cannot be punished. See Penal Code (1860), 
5,146. 55 Cri L J 1710 1 AIR 1954 All 771 (DB). 

"~Ss. 325 and 34—Common intention — Attack by 
several persons—Grievous hurt caused by one—Eacn 

W\MS ted under S ' 325 ’ See Pena l (I860), 

S. 34. 1952 Cri L J 797 « AIR 1952 All 435. 


l ig an< * 34— Constructive liability — Crie- 

vout hurt—Attack by less than five persons—Person 

• .° j ftuSe . d hurt known — Others, if can be con¬ 
victed with the aid of S. 34. 

P®rson is attacked by several persons number- 
giess than five and grievous hurt is caused, and it 
hn»? < 4 k n °* ^em had caused the grievous 

}l 0 . ers can b 0 convicted of causing hurt 
Pena l Code, provided the cri- 
done * n furtherance of the common 
»? 0 UI. State v. Saidu Khan, 52 Cri L J 131 1 
£ J 8841 1 L R (1952) 1 All 635 . AIR 1951 
All 21 (44) (Pt B) (p r 139) (FB). 


-Ss. 325, 149-Victim dying as result of assault by- 

several persons with sticks and weapons — It can be 
presumed that common object was at least to cause 
grievous hurt — Even accused causing simple injuries 
are guiltv under Ss. 149, 325. See Penal Code (i860),. 
S. 149. I L R (1962) Andh Pra 313. 

—-S. 325—Constructive liability — Common inten¬ 
tion to cause grievous hurt and death — Inference of 
common intention within meaning of S. 34 should 
never be reached unless it is a necessary inference 
deducible from circumstances of case. See Penal Code 
(I860), S. 34. 1958 Cri L J 733 : AIR 1958 Andh Pra 
380 (DB). 

-S. 325—Charge—Several accused — Common in¬ 
tention — No reference to S. 34 in the charge—Each 
of the accused can only be held responsible for his 
individual act — There cannot be a case of construc¬ 
tive liability. See Penal Code (1860), S. 34. AIR 1955 
NUC (Madh B) 3821. 

-Ss. 325, 304, 34 — Applicability — Death due to* 

two injuries on head — Witnesses speaking of one 
blow only—Held, S. 34 did not apply—Each accused 
was responsible for individual act—There being un¬ 
certainty as to who inflicted,head injury, accused held 
guilty under S. 325. AIR 1955 NUC (Madh B) 3725. 

—-S. 323—Four accused armed with clubs making, 
joint attack on deceased inflicting several injuries— 
Evidence showing common intention to cause grie¬ 
vous hurt—Death due to shock from multiple injuries 
— Conviction under S.304, Part 2 read with S.34 
altered to one under S. 325 read with S. 34. See 
Penal Code (I860), S. 34. (’50) 28 Mys L J 322 (DB). 

-Ss. 325, 34—Concerted and premeditated attack— 

Who struck blow is immaterial. See Penal Code 
(I860), S. 34. (1957) 23 Cut L T 146. 

—S. 325—Common intention — Some accused per¬ 
sons simultaneously assaulting deceased — Held, they 
shared common intention of assaulting with conse¬ 
quential result. See Penal Code (1860), S. 34. 1965* 
(1) Cri L J 73 : AIR 1965 Pat 45. 

S. 325—Applicability — Accused members oF un¬ 
lawful assembly which started beating the deceased 
and the assembly was armed with deadly weapons— 
Accused found not guilty cf murder — Accused must 
have known that a grievous injury was likely to be 
caused and they could be constructively held guiltv 

S ee Penal 00(10 M,. 

S. 149. 1958 Cri L J 72 : AIR 1958 Pat 12 (DB). 

—Ss. 325 and 34 — Attack by several persons — 
Lmb'hty of individual accused—Common intention 
—rroor ot. 

Where there is common intention it does not 
matter whether one or other accused caused a grie- 

Ch and ,' h r th,r only a sim P le infuS- — 

•.k C i. e “J could be convicted under S. 325 read 
1959 BajLW S? g gri6V0US iD|Ury t0 deceased l 


. . I s -. 325 ! 32 ? “ d Applicability — Common 
object to give beating —Hurt to several persons and 

grievous hurt to one-Offence - Offences committed 

were under Ss. 323 and 325 - Held, proper convic¬ 
tion could be under S. 325 read with S 149 <£, 
Penal Code (I860), S. 323. 1958 Raj L W 505 

4. Right of private defence. 

See also Penal Code (I860), Ss. 98.100 

TTJ*- 82 5*. {.f 6 * 149, 34, 304, 323 - Private 

■*». -art 

of S. 149 cannot be invoked so as to miv. P vislons 
of those persons vloariously liable for actToTthSl 
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comrades — In absence of evidence as to who caused 
nurts, there can be no presumption that lathi yielded 
by every one of accused must have necessarily struck 
one or other of injured persons on complainants side. 
See Penal Code (I860), S. 140. AIR 1954 All 771 (DB). 

—Ss. 325, 103, 147,14S. 304, 323-Right of private 
defence of property — Dispute regarding cutting of 
sugar-cane crop—Rioting—Each party charging other 
as aggressor—Title legally with accused under decree 
had right of private defence—(Tenancy Laws—U. P 
Tenancy Act (17 of 1939), Ss 160 (3) and 180). See 
Penal Code (I860), S. 103. 1953 Cri L J 717 : AIR 
1953 All 327. 

-S. 325—Dispute over possession of land — Fight 

— One party receiving gri-vous injuries resulting in 
death of one person — Party cf accused receiving 
minor injuries — Plea that accused party was 
attacked not established—Assembly held not-unlaw¬ 
ful—Right of private defence did not arise -Absence 
of premeditation — Conviction under S. 304 held not 
maintainable. See Penal Code (I860), S. 34. 52 Cri L I 
209 : AIR 1951 Assam 4S (DB). 

-S. 325 — Right of self defence of property or 

person — When arises — Causing of grevious hurt on 
grave and sudden provocation. See Penal Code (I860), 

S. 100. 1958 Jab L J 257. 

5. Evidence and proof. 

-S. 325—Fight between two parties—Both parties 

receiving injuries—Question of aggression—Evidence 
and oroof, required, pointed out. See Penal Code 
(I860), S. 323. 1964 All W R (HC) 664. 
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x here is clear indication, in the Criminal Procedure 
Lode that a person can be charged with an auxiliary 
ottence when he stands charged with the main offence 
it self. For example, in. Illustration (c) to S. 235 of 
the Criminal Procedure Code, the offence of enticing 
under S. 49S. Penal Code, is an auxiliary offence in 
relation totheoffence of adultery under S. 487, which 
6 , ma * n °^ ence - Therefore, a person can be 
charged with an auxiliary offence under S. 367, Penal 
Q)de, when he stands charged with the main offence 
itself, under S. 325 and 320, Penal Code. (1962) 1 
Andh \V R 125 : 1962 Mad L J (Cr) 148 t (1962) 1 
Andh LT 203:1962 (2) Cri LJ 28 : ILR (1963) 
Andh Pra 832 : AIR 1962 Andh Pra 267 (270) (Pr 8). 

“—^23, 149 and 34 — Original chirge under 
S. 325 read with S. 149 — Conviction under S. 325 
read with S. 34 — Legality - Test — Conviction 
held valid. 

Although there is a difference between 'common 
object’(S. 149) and ‘common intention’, (S. 34) both 
sections deal with a combination of persons who 
become punishable as sharers in an offence. A charge 
under S. 149, I. P. Code is no impediment to a con¬ 
viction by the application .of S. 34. The omission to 
mention S. 34 in the charge does not affect the case 
unless prejudice is shown to have resulted in conse¬ 
quence thereof. AIR 1958 S C 072, Rel. on. 

Held, that though the accused persons were origi¬ 
nally charged under S. 325 and at a latter stage a 
charge under S. 149,1. P. Code was added, having 
regard to the circumstances and evidence in the case 
there was no illegality in the matter of conviction of 
the accused under S. 325 with S. 34, I. P. Code. 1901 
(1) Cri L J 025 (626) (Pr 5) (Assam). 


-S. 325—Injured attacked by several persons — 

Witnesses deposing that one accused dealt axe blow 
—Inability to specify site of impact of blow does not 
justify rejection of their evidence. 

Where a person is assaulted with sticks and other 
weapons by about 10 persons, the fact that the pro¬ 
secution witnesses, otherwise completely reliable, 
are unable to specify the site of the impact of an 
accused’s blow with an axe, in the confusion of the 
attack perpetrated by so many persons, is not a 
valid reason at all to reject their evidence that the 
accused did give the blow. ILR (1962) Andh Pra 
313 : 1963 (2) Cr L J 70 (73) (Pt B) (Pr 11) (Andh 
Pra) (DB) 

-Ss. 325, 320 — Fracture of bone — Medical evi¬ 
dence, if must indicate extent of fracture. 

Where the medical officer in bis evidence has clearly 
stated that there was “fracture of the matacarpal 
bone of the right hand confirmed by X Ray examina¬ 
tion" he may be presumed to know what amounts to 
“fracture" and though the extent of the fracture is 
not indicated in his evidence, yet it may be reason- 
ably inferred that it was not a superficial cut on the 
bone, but the breaking of the bone itself. (1957) 23 
Cut L T 146. 


6. Practice and procedure. 

—S. 325 —Criminal P. C. (1898), Ss. 501-A, 235, 
Illustration (c) and ScheduleJI, column 8 — Case 
involving offences under Ss. 307,325 and 320, 1 . P. C. 
—Charge under Ss.325 and 326 no bar to charge for 
auxiliary offence under S. 367—Committal by Magis¬ 
trate to Court of Sessions—Validity—Interference by 
High Court under S. 501-A. See Criminal P. C. (1898), 
S 501-A. (1962) (2) Cri L J 28: AIR 1962 Andh 
Pra 267. 

-Ss. 325, 326 and 367 - Accused charged with 

offences under Ss. 325 and 326 - If can be charged 
*vith auxiliary offence under S. 367. 


-S. 325—Facts of case pointing to two alterna¬ 
tive offences — No direction in charge of possible 
offence — Jury left with alternative of convicting or 
altogether acquiting-It iSmisdirection vitiating trial. 
See Criminal P. C. (1898), S. 297. 1952 Cri L J 1013 r 
AIR 1952 Cal 481 (DB). 

-Ss. 325, 149 and 34 — Charge — Person charged 

under Ss. 325 and 149 — Can be convicted under 
Ss. 325 and 34. AIR 1952 Kutch 4 (5) (Pt C) (Pr 5). 

-Ss. 325, 323 — Appreciation of evidence—Benefit 

of doubt should be given t^> accused. See Criminal 
P. C. (1898), S. 307. AIR 1955 NUC (Raj) 5738. 

-Ss. 325 and 147 — Charge under S. 147, Penal 

Code — Not proved — No reference in charge to fur¬ 
therance of common intention nor to specific act of 
any of the accused — Conviction of some only of the 
accusedtunder S. 325 cannot be sustained—(Bikaner) 
Penal Code, Ss. 147,^325. See Criminal P C. (1898), 
S. 225. 52 Cri L J 1024 : AIR 1951 Raj 135. 


7. Conviction and sentence. 

—S. 325—Number of accused charged under S. 308 
ead with S. 34—Who inflicted fatal injury not known 
-No one can be convicted under S. 308 or even 
mder S. 325. See Penal Code (I860), S. 308. 1957 All 
V R (HC) 149. 

—S. 325 — Sentence — Age of accused — Accused 
oung lad of about nineteen years and under influence 
f elder'members of family when he committed 
(fence—Considering nature of assault and injuries, 
ccused should not be let off with sentence of one 
ear —Proper sentence held three years, (■ Criminal 
>. C. (1898), Ss. 32 and 439 (1). AIR 1955 NUC (All) 
537. 

—S. 325—Sentence—Fracture of humerus bones — 
l months’ imprisonment will not be excessive in 
ormal circumstances - Accused already in fail ior 
ver three months—Held he should not be sent bacic 
o fail. AIR 1955 NUC (All) 3523. 
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—S. 325 — Conviction and sentence — Conviction 
under S. 147 and S. 325 read with S. 149 would not 
be unlawful. See Penal Code (I860), S. 147. AiR 1955 
NUC (All) 3523. 

-S. 325 — Sentence — Magistrate finding accused 

guilty under S. 323, Penal Code and sentencing him 
to fine—Sessions Judge altering conviction to one 
under S. 325 but maintaining sentence — Legality of 
sentence — Sentence held illegal under S. 325 as 
offence under that section must be punished with im¬ 
prisonment whether with or without fine. See Crimi¬ 
nal P. C. (1898), S. 423. AIR 1955 N 0 C (All) 2675 
(DB). 

-Ss. 325, 71, 147, 149—Scope and applicability of 

8. 71—Separate sentence — (Cr. P. C. (1898), S. 35) — 
An accused can be punished separately for the 
offence of Ss. 147 and 323, or 325 or 320, I. P. C. read 
with S. 149, I. P. C. See Penal Code (I860), S. 71. 
1953 Cri L 1 1222 : AIR 1953 All 510. 

—S, 325—Sentence—Fight not premeditated—Only 
few hot words responsible for unfortunate result— 
Loss of life no reason for severe sentence. 1953 All 
W R (HC) 147: 1953 Cri L j 1111 : 1953 All L J 
346 : AIR 1953 All 491 (492) (Pt A) (Pr 10). 

-Ss. 325/149, 147 — Trial of five person; only for 

offences under Ss. 147 9Qd325/149—No allegation that 
any other person took part in crime-Conviction— 
Conviction of two-persons set aside in appeal — Con¬ 
viction of remaining three under S. 147 cannot be 
sustained—Conviction under S.325 can be maintained 
—(Criminal P. C. (1898’, S. 5351. See Penal Code 
(1800), S. 147, 1952 Cri L J 1737 : AIR 1952 All 941. 

-Ss. 325, 147, 148, 149—Sentences—Accused sen¬ 
tenced for OlFences under Ss. 149 and 325-Separate 
sentences under Ss. 147 and 148, not legal. See Penal 
Code (1860), S. 147. ILR(1962) Andb Pro 313. 

“—S. 325—Conviction—Sudden fight—Participation 
by large number of persons. 

If a large number of persons participated in a sud- 
oen fight arising from a land dispute, it would be 
really difficult for any one to state that any particular 
injury was caused by a particular person. Where the 
accused was mentioned as one of the assailants of the 
deceased in the F. I. R. but the grievous hurt found 
on the person of the latter was not attributed to him, 
his conviction under S. 325, I. P. Code, cannot be 
maintained. 52 Cri L J 209 : AIR 1951 Assam 48 (53) 
(Pt B) (Pr 28) (DB). * 7 

——Ss. 325, 71,143,147,149 — Separate conviction 
and sentence—Held, as the two offences under S. 147 
and S. 325/149 were held to have been committed by 
same acts and the accused convicted therefor the 
offenders were not under S. 71 liable to be punished 
with imprisonment for more thanone of suchoffences, 
tor the accused cannot be punished twice for the 

SB ?AIR 19 5 5'lhS d |. ,18e0) ' S - "■ 1955 C, ‘ LJ 

* S - 325—Sentenceof imprisonment -If mandatory. 

, P rovi ;5 l ° ns 325 are mandatory and the Court 
l ° a ’? ar< i a seance of imprisonment to the 
accused convicted under the section. It may in addi- 

Anl a of ? ne a >so. The discretion of 

1S f ,? lted t0 a decision on the question of 
TJ t Tbm t , h A„ sentence - 1959 Ker L F 799 : 1959 
1251 L - J ,qfln'r® 5 ? PjJ* T 902 ' 1LR (1959) Ker 
(p“ j (P, I, (DB^ 1 5M '" K198 » 147 (147) 

^L 3 . 25 m y a . U " s be considered in awarding 
sentence—(Criminal P. C. (1898), S. 387 and S. 32) 

accLnrVhl ing seQtence - ‘he Court should take into 
weapo , n “sed. the manner in which the 
l j w ? s and the consequences that 

fcad ensued. 1958 Madh B L J 905: 1956 Madh BLR 

[Vol. 12.] Fn.D. 20. B # 


(Cr) 209 : 1956 Cri L I 1408 : AIR 1956 Madh B 269 
(271) (Pt C) (Pr 30) (DB). 

-Ss. 325, 300 — Applicability — Sudden quarrel 

under influence of liquor — No intention to kilt — 
Nature of offence committed — Offence of murder 
held not committed—Accused were rightly convicted 
under S. 325. See Pena! Code (I860), S. 300. AIR 
1955 NUC (Madh B) 5627 (DR). 

-Ss. 325, 323—Conviction under — Held on facts, 

that it was difficult to hold from use of dhamania 
alone that accus-d ciused an injury which endanger¬ 
ed life of deceased — Convictiou under S. 323 was 
prooer. See Penal Code (1860), S. 323. AIR 1955 
NUC (Madh B) 3735. 

-Ss. 325 and 324—Conviction—Alteration of con¬ 
viction under S. 324 to one under S. 325, Penal Code 

— Weapon used by accused not proved to be an 
instrument of cutting or stabb* ig or an instrument 
which used as a weapon of olfe:.ce is likely fo cause 
death — Conviction uader S. 324 is untenable—Ac¬ 
cused can be convicted under S. 325 at appellate 
stage. See Criminal P. C. (1895), S. 423. AIR 1955 
N U C (Madh S) 1205. 

-Ss. 325.147, 149 — Charge under, against several 

accused—Conviction under S. 147—Sentence—Court 
would not be justified in imposing more severe pun¬ 
ishment on one of the accused if there is nothing in 
evidence ta show that he had assaulted anybody or 
had taken a prominent part in occurrence — Criminal 
P. C. (1898), S 32. See Penal Code (I860), S. 147.1953 
Cri L J 6 : AIR 1952 Madh Bha 205. 

-S. 325 — Charge under Ss. 147 and 302/34—Ac¬ 
cused could be convicted uuder Ss. 147 and 325/34— 
Without altering the charge. See Penal Code 11860) 
S. 34 AIR 1955 NUC (Mid) 3941. ' h 

-S. 325—Sentence-Mitigation. 

Where trial Court convicts an accused of causing 
hurt and sentences him the High Court in revision 
can reduce the sentence when it believes that there 
was some provocation for the accused to retaliaf* 
1964 (2) Cri L J 567 , AIR 1964 Orissa 251 

-S. 325—Sentence of fine only. 

Accused convicted of oUence under S. 325 I P 
Code-Magistrate taking into consideration beating 
received by accused and Sentencing him only to pay 
fine-Reference to High Court for imposition of sub- 
stantive sentence of imprisonment-!n view of these 
facts and great delay, Court was not inclined to im¬ 
pose sentence of imprisonment—Interference in revi 
sion in cases of irregular sentence is intended for re- 
dress of genuine grievances and not of mere formal 
defects. 5o Pun) Lfl 172 : 1953 Cri L I 12S8 t IT R 
(1953) Punj 635 : AIR 1953 Punj 201 (201) (p r 3). 

- Ss. 325 and 302 — Sudden altercation between 
accused and debased who ha.l plucked suear- 
cane (com accuseds field - Accused inflicting Vn 
deceased two blows one of which causing rupture of 
spleen resul mg ,n his death-Fact that cfeceased had 
an abnormally enlarged spleen not known to accu ed 

Warn.* & asdjfir.S'rasS 

Punj 173 (173) (Prs 3, 4). 1 ^ ' AIR 1953 

—- S s. 325 SOt-AppHcability-A assaulting It with 
lathi—C and D lnteivening—B getting atfriJ 
blow hitting C accidentally on head with force suffi 
cient to break bone of Cs head-C dying as result of 

be ' nf ^ ry ~ « one of causing frievous hurt 

SS’Aifi'B S’ 8 “- 
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—S. 325 — Travancore Penal Code (1 of 1074), 

S. 325—Applicability — Causing serious injuries by 
blunt weapon in delicate part of body, resulting in 
haemorrhage and collapse of victim — Absence of 
intention to kill — Hanging body to tree by neck to 
avert suspicion of murder and believing victim to be 
dead — Offence — Accused not guilty of murder— 
Offence committed is one under S. 325 and not 
under S. 326 as stick used is not weapon falling 
within scope oi latter section. 52 Cri L J 871 : AIK 
1951 T C 159 (DB). 

-S. 325—Punishment and sentence—Accused ad¬ 
opting atrocious method of torture resulting in col¬ 
lapse of victim — Maximum punishment provided in 
section was given. 1950 T CL R 570 : 52 Cri L J 
871 : AIR 1952 Tra-Co 159 (162) (Pt C) (Pr 9) (DB). 

SECriON 320 
SYNOPSIS 

(Penal Code (I860), S. 320.) 

1 . Effect of amendment of 1955. 

2. Scope and applicability. 

3. Intention or knowledge. 

4. Fracture. 

5. Constructive liability. 

See also Penal Code (I860), Ss. 34 and 149. 

6 . Evidence and proof. 

7. Private defence. 

See also Penal Code (1860), Ss. 96-100. 

8 . Conviction and sentence. 

9. Practice and procedure. 

1. Effect of amendment of 1955. 

_S. 326 - (Criminal P. C. (1898), Ss. 28, 29, 30 - 

Amendment of S. 30 by Act 26 of 1955 — Effect on 
powers of magistrate under S. 28—Not 'precluded 
♦rom trying oliences under S. 320, I. P. C. — See 
Criminal P C. (1898), S. 28. 1959 Cri L J 361: AIR 
1959 Punj 98 (DB). 

_S. 326 — Jurisdiction — Power of First Class 

Magistrate to try - Otience under—Effect of amend- 
3 by Act 20 of 1955, stated - See Criminal P. C. 
(1898) (as amended by Act 26 of 1955), S. 28. 1958 
Cri L J 800 : AIR 1958 Punj 214. 

2. Scope and applicability. 

0 _S. 320 —Applicability—Hurt by axe on head. 

A blow on the he«id with an axe which penetrates 
half an inch into the head is likely to endanger life. 
?955 Cr L J 572 : 1955 Mad W N 10 L. (1955) 1 S C 
R 1083 : 1955 S C A 221: 1955 All W R (Sup) 34 : 
1955 SC J 108. AIR 1955 S C 216 (223) (Pt F) 
(Pr 36). 

__Ss. 326, 324, 307 — A throwing acid on B—B’s 

death some days later - Medical evidence coDtradic- 
torv on death being directly due to burns-Held A 
was rightly convicted under S. 324-See Penal Code 

tfSflojf s? 324 . 307. 51 Cri L j 905 : A I H 1950 

Ajmer 21. 

—Ss. 32C and 320 — Cut on bridge of nose with 
<fharo weapon like razor held amounted to permanent 
flifli duration- Oiience under S. 320-See Penal Code 
( 1660 ), S 320. 51 Cri L J 799 : AIR 1950 Ajmer 

13 ID* . r 

_-Ss. 326, 300,4thly Illus. (d), 302 - Accused fir- 

int r w ith revolver near the ground where there was 
I Soup of persons-No premeditation or intention or 
knowledge of likelihood, of causing death proved- 
a roused held guilty under S. 326 and not under 
S. 302 — See Penal Code (I860), S. 300. ILR (19^9) 
Andh Fra 797. 


-Ss. 326, 324 — Applicability — Spear thrust in 

chest causing punctured wound extending only up 
to pleural cavity — No injury caused to pleura or 
lungs or any other vital organ—Proper section appli. 
cable is S. 324 and not S. 326—See Penal Code (I860), 
S. 324. 19C3 (2) Cri L J 255 : A I R 1963 Assam 
151 (DB). 

-S. 326 — Applicability — Cutting of fingers and 

fracture caused in rioting—Injuries constitute griev¬ 
ous hurt. AIR 1955 N U C (Bom) 5867 (DB). 

-S. 326 — Applicability — Accused having sticks, 

one of them being ironringed — 21 blows given, some 
of them being on vital parts but only two injuries 
fatal-Olfence committed held was one under S. 320. 
See PeDal Code (I860), S. 34. 1961 (1) Cri L J 251 1 
AIR 1961 Cuj 16 (DB). 

-S. 326 — Accused attacking persons with sharp 

chopper on beads and necks and causing major— 
iojuries — Victims treated in hospital for not longer 
than four or five days — Offence is attempt to com¬ 
mit murder. 

Where it was establiseed that P. W. 8 was hit 
with a chopper by the accused on the head and 
shoulder, P. W. 13 was hit on the shoulder, the head 
and left hand and left knee. P. W. 14 was hit on the 
head and neck, P. W. 15 was hit on the head and 
P. W. 16 was given three blows, one on the head, 
one on the neck and one on the right hand and the 
injuries were not minor injuries. The offence com¬ 
mitted was one under S. 320 Penal Code, notwith¬ 
standing the fact that the persons attacked were in 
the hospital for not longer than tour or five days. 
Chopper is an extremely dangerous weapon. When 
a person uses a sharp chopper upon the neck or head 
of another and delivers blows with it.it is only rea¬ 
sonable to say that his intention was to kill him, and 
the accused could rightly be found guilty of the offence 
of attempt to commit murder ot those five persons. 
(1965) 2 Mys L R 699 (DB). 

-Ss. 320 and 307 — Applicability—Causing griev¬ 
ous injuries not resulting in death — Offence held 
under S. 326 and not under S. 307 — See Penal Code 
(1860), S. 307. 1959 Cri L J 213 i A I R 1959 Onss* 
21 . 

-Ss. 326, 300, 325-Accused inflicting injuries on 

body ot victim in fit of anger — Injuries caused by 
piece of blunt stick to vital part-Consequent haemor¬ 
rhage and collapse — Accused imagining victim to be 
dead hanging body to tree to suggest suicide-Deatb 
resulting from asphyxiation—Evidence not disclosing 
intention to kill when beating started - Accused is- 
not guilty of murder under S. 301, Travancore Penal 
Code —Offence committed is one under S. 825 ana 
not under S. 320 as stick used is not weapon falling 
within scope of latter section—See Penal Code (16CU), 
S. 300. 52 Cri L J 871 1 AIR 1951 TravCo lo9. 

3. Intention or knowledge. 

_Ss. 326 and 302 — Intention to kill—Inference- 

Throwing of acid on deceased-Offence-Sentence. 

Although S. 326 provided for injury by corrosive 
substance, the nature o corrosive ^ubstance ana 
quantity oi it and result following from it have al- 
ways to be the determining factors In fi nd ' D 8 0 
whether or not the act complained of was 1 1 ' ke Y T t R 
cause death — See Penal Code.(lSeO), S. S02. 1LB 
(1951) 2 All 698. . 

-S. 326—Intention or knowledge of causing’deattv 

—Determination of indicated-SeePenal Code(15 )' 

S. 307. AIR 1955 NUC (Madh B) 3736. 

_S. 326 — Intention — Two parties deler /“ i “ < ji 

fight to enforce their right - Intention, oJ 
Jarty should be ascertained - Sec.PenalCode (1860). 
S. S04. AIR 1955 NUC (Madh B) 2100 IDB). 
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.—S. 326 — Intention or -knowledge—Single stab in 
chest — Death not definitely traceable to injury — 
Nature of offence — Held, accused could not be con¬ 
victed either under S. 304 or under S. 326—Proper 
section under which he could be convicted was 
S.324 -See Penal Code (IS60), S. 299. AIR 1955 
N U C (Trav«Co) 5129 (DB). 

4. Fracture. 

-Ss. 326, 324 and 320 — Fracture — Injuries on 

head going deep to skull bone and also cutting to 
some extent skull bone but not extending to inner 
surface of it — No fracture and as such no grievous 
hurt within S. 320 — Offence falls under S. 324 and 
not S. 326. See Penal Code (1880). S. 320. 1951 All 
W R (H C) 107. 

-Ss. 326. 320—Fracture — Mere scratch caused to 

the bone by a cut cannot be deemed a fracture— But 
a cut in the bone to a depth of amounts to a frac¬ 
ture and grievous injury even though the crack does 
not extend to the inner side of the bone. See 
Penal Code 11860), S. 320. 1965 (1) Cri L J 43 : 
AIR 1965 Mad 10. 


5. Constructive liability. 


See also Penal Code (1S60), Ss. 34 and 149. 

0—Ss. 320, 149 — Unlawful assembly — Common 
object to cause grievous hurt — One member only 
causing death — Others can be convicted under 
S. 320/149 even though no one member has caused 
grievous hurt. AIR 1923 Pat 50 and AIR 1946 Pat 
242, Overruled. See Penal Code (1860), S. 149, 1960 
Cri LJ 1144 : AIR 1960 SC 725. 

-Ss. 326, 34, 302 — Rioting with guns and other 

deadly weapons resulting in deaths — Deceased sus¬ 
taining gunshot and other fatal injuries — Accused 
charged under S. 302 read with S. 34 — Conviction 
should be under S. 302 read with S. 34 even if there 
was no evidence to prove who caused fatal injury— 
Conviction under S. 320 read with S. 34 not proper. 
See Penal Code (1860), S. 34. 1961 (1) Cii L J 42 : 
AIR 1961 Andh-Pra 23 (DB). 

•—S. 326—Applicability — Attack by three persons 
with sticks ana one witn spear — Death due to all 
injuries taken together — Held on facts that it was 
impossible to convict any one of the accused of 
murder simpliciter under S. 302 — Fourth accused 
alone being responsible for an incised wound 
resulting in a grievous hurt was punishable under 
S.326. See Penal Code (I860), S. 300. 1956 Andh 
W R 369. 


—Ss. 326/34 and 302/34—Offence under. 

When the evidence fell short of showing that the 
two accused had entered into a plan to bring about 
the murder and it was impossible for accused A to 
appreciate or realise the weight and magnitude of 
the strokes which were being indicted by the other 
accused B, it could not be held that A had the in. 
potion of committing the murder or he knew that 
B had the intention of murderiug the deceased. He 
could not therefore be convicted under S. 302/34. 
But since there were other injuries also which by 
themselves could prove fatal, the offence could not 
be less than an offence under S. 320/34. 1953 Cri 
l J M°9 1 AIR 1953 Pat 394 (399) (Pt D) (Pr 14) 


—Ss. 326/149,147,148. 302 - Rioting - Commoi 
object to assault deceased not established — One o 
iccused guilty of murder and convicted under S. 30i 
~Othera held could not be convicted under Ss. 147 
828/149. See Penal Code (I860), S. 147 
51 Cri L J 331 * AIR 1950 Pat 44. 

S. 320-- Applicability — Assault by several per 
sons armed with dangerous weapons — Death cause* 


by one — Common object to cause murder not esta¬ 
blished—Offence — Held, every one of the accused 
could not be convicted under S. 502 read with S. 149 
—Proper section under which they could be con¬ 
victed was S. 326 read with S. 149. See Penal Code 
(I860), S. 119. 1957 Cri L J 1307 i AIR 1957 Punj 
278. 

-Ss. 328, 323 and 324—Unlawful assembly—C^m. 

mon object-Grie/ous and simple injuries caused in 
prosecution of common object—Conviction for Ss. 323, 
324 read with S. 149—Not proper. See Penal Code 
(i860), S. 149. 1957 Cri L J 1307 : A I R 1957 Punj 
278. 


6. Evidence and proof. 


-S. 326-Trial under S\ 304/320, Penal Code- 

Evidence of prosecution witnesses that there was ill 
feeling between accused and his victims—Motive for 
assaulting and caudng injuries held was apparent 
and the existence of motive lend additional support 
to the finding of guilt. ILR (1963) 15 Assam 552. 

-S. 326 — Accused held, on evidence, not guilty 

under S. 302 but under S. 326. See Penal Code 
(lseo), S. 302. M B L J 1956 H C R 534. 

-Ss. 326,300, 149—Absence of Evideuce of doctor 

or post-mortem certificate—Not possible for Court to 
infer whether injury in question to skull would have 
been sufficient in the ordinary course to cause the 
death — Conviction of accused only for offence of 
causing grievous injury with deadly weapon, consi¬ 
dered safe. See Penal Code (I860), S. 300. (1964) 1 
Mys L J 393. 

-S. 326—Applicability—Causing burns by acid— 

Absence of expert medical evidence — Nature of 
burns and acid not known — Offence — (Criminal 
P. C. (1898), Ss 367, 509 — (Evidence Act (1872), 
S. 45). 

The accused was charged under S. 320, I. P. Code 
for causing grievous hurt on the deceased by throw¬ 
ing some acid on him, when he was asleep. The 
deceased was taken to the hospital and discharged 
after about four months and was again admitted to 
the hospital where he remained for about seven 
months till death. The death was reported to the 
Police after about a month. The Medical Report 
showed “heart failure'* as the cause of death. The 
bed ticket did not indicate the nature of burns or the 
acid used, though the strappings of clothes and some 
liquid from bottle which was alleged to have been 
used for pouriDg acid, were available for chemical 
examination. The investigating officer did not care 
to examine finger-prints on the bottle. There was 
no expert evidence, on the cause of death, nature of 

rnii s ir p Tr s of the burn and fiQ ^r. P nnt s 

on the bottle. There was no post-mortem examina¬ 
tion. 


Held, that considering the lamentable omissions 
in and the irresponsible nature of investigation it was 
not proved beyond all possibility of reasonable doubt 
that the accused caused grievous hurt to the de 
t C t orfi any corroslve substance. (195S) 24 Cut 


^ ^ujuaiuicu uiiacK—Evidence. 

. 1“ ««>«[to be >'eve a story of an apparently u 
attack itmust be supported by unambiguo 
and unimpeachable evidence. 1954 Cri LJ 1546,jQ 
B L J R 23 , AIR 1954 Pat 483 (484) (Pt B) (Pr 5). 
——Ss. 328, 34 and 149—Evidence Act (1872) S 1 

channel £ di ° ining landholders regard! 

channel — Attack by one party with spades a: 

shovels - One person injured seriously - No eve « 
ness as to who Inflicted injuries - Conviction 
on circumstantial evidence — Test of bns 

Ac m «d held gull., ™Zs. “ifer 
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To convict an accused on the basis of circumstan¬ 
tial evidence, the circumstances must be inconsistent 
with any other conclusion except the guilt of the 
accused. 

Thus where the circumstances proved were (1) pre¬ 
sence of accused persons with spades and shovels on 
the land of the complainant, ( 2 ) dispute between the 
parties about the channel, (3) various injuries on the 
person of one person on the side of the complainant 
to which he ultimately succumbed and (4) blood¬ 
stains on clothes of accused No. 1 and his spade. 

Held that accused No. 1 was guilty of an offence 
under S. 320 read with S. 34. I. P. C * but as it could 
not be said whether he was attacked by all the five 
accused, his conviction under S. 320 read with S. 149 
could not stand. 8 Sau L R 217. 

7. Private defence. 

See also Penal Code (1860), Ss. 90.100. 

O-Ss. 326. 378, 96 and 302 — Cattle Trespass Act 

(1871), Ss. 10, 20 -Illegal seizure of cattle purporting 
to be under S. 10-Does not amount to theft—Owner 
of cattle has no right to use force to rescue them—• 
Persons seizing cattle held committed no offence in 
resisting attack by owner’s party with arms and lathis 
—Order in Government App. No. 24of 1900 dated 
13-12-1962 (Pat), Reversed. See Cattle Trespass Act 
<1871), S. 10. 1965 (2) Cri LJI 81 AIR 1965 S C 
920. 

-Ss. 326/149, 97 and 304 (l)-Deceased ploughing 

field of accused — On show of force by accused de¬ 
ceased stepping out and retreating-Deceased caught 
hold of by neck and speared — No right of private 
defence of property-No question of excessive exer¬ 
cise of right — Accused stabbing with spear guilty 
under S. 304 (1)—All guilty under S. 320/149. See 
Penal Code US60), S. 97. 1961 (1) Cri L J 15 : A I R 
196 L All 38 (DB). 

-Ss. 326. 34, 96. 97,99. 323, 304 — Deceased, old 

man, damaging field of accused and raising his balsa 
to strike one ot the accused persons — Accused held 
had right of private defence of person and property 
-Accused however lost this right by using excessive 
force and causing death of deceased-Though ac¬ 
cused had common intention only to belabour deceas¬ 
ed and not to cjuse his death they must have known 
that injuries caused were likely to cause death of the 
deceased—Accused were guilty under S. 304, Part II 
?ead with S. 34. See Penal Code. (I860,. S 34. 1965 
(2) Cri L J 499 (2) s A I R 19Go Him Pra 49. 

_S 3’6 — Criminal trespass and mischief upon 

Government forest-Right of forest guard to prevent 
—Extent—Accused cutting timber from Government 
forest - Seizing of axe from accused held did not 
exceed necessity - Accused not entitled to claim 
private defence. See Penal Code (1800), S. 104. 1962 
Jab LJ 857. 

_Ss 326, 97, 323 — Accused party having dao and 

lathis and complainant’s party having lathis with 
them — Fight taking place in the field of one of the 
accused — Held, that by indicting injuries by means 
ol dao and lathis the accused must be he d to have 
known or to have reason to believe that they were 
likely to cause hurt to the other side — But the same 
took place in the course of fight between two parties 
in which some of the accused also got injured Again 
Is occurrence took place on the land of accused 
where party of complainant had entered accused had 
right of piivate detence of Property l ^ ey S? ult ! 
not be convicted under Ss. 323 and o20. Se * Pe “ a J 
Code (I860), S. 97. 1964 (2) Cri L J 213 i AI R 1964 

Tripura 4o. ^ Con> ; ct j on and sentence. 

^_c 326 —Sentence—Two accused firing shots at 

X ^ common^intention to kill him but resulting in 


death of S:—No evidence to show which of them 
caused fatal injuries — Conviction of both under 
S. 302 read with Ss. 34 and 301 — No distinction 
should be made in matter of sentence. See Penal 
Code (I860), S. 301. A I R 1956 S C 754. 

-S. 326 — Nose-cutting — Sentence of 6 monthi 

R. I. not excessive. 

Nose-cutting is a very serious offence and such 
cases should, ordinarily, be committed to the Sessions. 
The sentence of 0 months rigorous imprisonment 
under S. 320. in such a case, cannot hi said to ba 
excessive. 1949 All L J 04 : 51 Cri L J 799 i A I R 
1950 Ajmer 13 (1) (13) (Pt B) (Pr 3). 

-—Ss. 326 and 307 — Conviction under S. 307 and 

S. 320 for same offence held not warranted. See Penal 
Code (1860), S. 307. 1953 Cri L J 1677 : AIR 1953 
All 726. 

-Ss. 326. 147, 323-Legality of conviction—Noth. 

ing illegal in conviction both under Ss. 147 and 323 
or 320. See Penal Code (I860), S. 147. 1953 Cri LJ 
1677 : A I R 1953 All 726. 

-Ss. 326 and 506— Conviction — Charge of offence 

under — Benefit ot the exception in Ss. 8l and87 — 
When available indicated. See Penal Code, (1809), 
Ss. 81 and 87. 52 Cri L J 179 : A I R 1951 AH 500. 

-Ss. 326, 304, Part I — A and B charged with 

offence under S. 304, Part I, Penal Cade, read with 
S. 34—Prosecution clearly establishing A had struck 
at deceased with dao — Evidence at same time show¬ 
ing that injury which was sufficient iu the ordinary 
course of nature to cause death was not caused by A 
but by B — Proper verdict against A would be one of 
guilty under S. 326. See Penal Code (I860), S. 304, 
Part I. 1953 Cri L J 320 : A I R 1953 Assam 28. 

-S. 326-Punishment — Public servant injured by 

accused with axe while performing his duty—Accus¬ 
ed unusually excitable and poor villager — Whether 
mitigating circumstances. 

Where the accused causes injury with an axe to a 
public servant resulting in his death while he was 
performing his duty in order presumably to prevent 
him from prosecuting .an enquiry against the brother 
of the accused. 

Held that the sentence of 3 years’ R. I. for the 
accused was grossly inadequate. The fact that the 
accused was au unusually excitable and pugnacious 
individual could not be a ground for imposing such 
an inadequate sentence looking to the gravity of the 
offence. 

That he took offence against the conduct of the 
public servant who was performing his duty could 
evidently not be regarded as constituting any provo¬ 
cation to the accused which justified him in causing 
the injury which resulted in the public servant s 
death. That the accused was a poor villager and 
belonged to a backward class also could not be a 
justification for this grossly inadequate s^entence. 

1956 Cri L J 479 i A I K 1956 Bom 193 (l9o) (Ft C) 
(Pr 6) (DB). 

_S 326 — Sentence — Grievous hurt caused by 

deadly weapon - Proper sentence is Imprisonment- 
When olfence is technical or trivial, fioe is proper 
sentence. A 1 R 1955 NUC (Bom) 5883 (DB). 

_S. 326 — Sentence — •Enhancement of sentence, 

wound inflicted with a sharp weapon was serious ana 
complainant would have died but for timely medical 
treatment given-No substantial motive for offence or 
any sudden or grave provocation - No . ex J*“"? t ‘J 
circumstances - Sentence of 1J year j^posed o“ 
accused under S. 326 was inadequate and deserved to 
be enhanced to 5 years rigorous imprisonment see 
Criminal P. C. (1898), S. 439. AIR 1955 NUC (Bom) 
3663 (DB). 
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_325 — Sentence — \ iolsat blow with heavy 

■darat* on forearm — Ulnar artery and aceornpaying 
veins severed 2nd deceased dying after 15 to 30 
minutes-Aceused of 19 years — Sentence of 5 years 
enhanced to 8 years. A 1 R 1955 NUC (Him Pra) 
3682 . 

.—Ss. 326 and 302—Applicability. 

Where the accused fired a gun at the deceased 
causing wound in the abdomen out there is no medi¬ 
cal evidence that the injury was toe cause of death, 
conviction under S. 326 and not under 8. 502 is 
proper. AIR 1954 J and K 19. 

-Ss. 326, 323, 320 and 302 — Boyish quarrel- 

Accused hitting deceased with granite stone on temple 
—Death — Injury sufficient in ordinary course of 
nature to cause death—Held that olfence did uot fall 
either under S. 321 or S. 302-Offence fell under 
S. 326 —Held, further that under circumstances 
rigorous imprisonment lor five years would meet ends 
ofjustice. See Penal Code (136U), S. 323. i960 Cri L J 
1213 : AIR 196*0 Ker 301 (DB). 

—S. 326 — Accused dealing blow on forehead of 
deceased with dao—Deceased fully conscious for 4 
days and then collapsing — Disagreement between 
doctors whether injury was fatal—Otience falls under 
S. 326 and not under S. 302 — Sentence of 4 yeais 

R. I. held sufficient to meet ends of justice. 1963 (2) 
Cr L J 592 (595) (Prs 12, 15) (Manipur). 

-—Ss. 326 and 302 — Weapon not proved to be 
deadly — Act done in a melee —Conviction should be 
under S. 326 and not under S. 302. See Penal 
Code (I860), S. 302. ( 50) 55 Mys H C R 317 (DR). 

—S. 326 — Sentence — Dastardly attack on Asst. 
Manager of a colliery by an active member of Labour 
Union — Deterrent sentence necessary. See Cr. P. 
Code (1898), S. 439. 55 Cr L J 306: AIR 1954 
Orissa 49. 

S. 326—Punishment— Considering the intention 
of the assailants and the manner iQ which they 
behaved nothing but the maximum sentence under 

S. 326, held would bo appropriate. 1LR (1951) Punj 
227 (DB). 

S. 326—Accused below 18 years of age—Accused 
cannot be dealt with under the provisions of the Pro¬ 
bation of Offenders Act — Held however that the 
accused deserves to bo treated leniently considering 
“ 6 . * ac t that he -was a junior member of the family 
ana was acting under the influence of the senior 
member of the family. See Probation of Olfenders 
AgU^), S. 4. 1965 (1) Cri L J 478: AIR 1965 

9. Practice and procedure. 


... c 20 ,""Applicability—Charges under S. 304 read 
k ij. ‘ M9.—Acquittal—Conviction under S. 320 
t .V.n See P0ual Code (WW), S. 304. 1958 Cr 
L J 742»AIR 1958 Assam 44 (DB). 

c ?' 4 $ 20 r“ Charges against several accused under 
r 4 a 323 ’ 324 and 451 read with S. 149. 1. P. 
r°, e Acquittal of the accused on charges of unlaw. 
H assembly but conviction for specific individual 
acts under different sections — Abseuce ot separate 
narges tor specific offences in the alternative — Pre- 
h ii Ce ^ onv i c tt° n foe individual specific offeuces 
new proper in the circumstauces of the case. See Cri- 
minal Procedure Code (1896), S. 233. 1962 Ker L J 

~-S. 826-CriminalP. C. (1898), S. 439-Finding on 

S%7uSffiL , ¥a 1 s “ :P - c - :|1898 '' 

£7% an o d L 149 Ctlm j nal p - c - (1898), Ss. 225, 
R ftoA r i'Tpharge for substantive offence under 
ZiZ? ,L P ’ C -rConviction under S. 320/149, I. P. C. 
^egauty — Omission to irame charge under S. 320/ 


149 is curable irregularity under Ss. 225 and 537 (a), 
Cr. P. C. See Criminnl P. C. (ISOS), S. 2'2o. 19G'G Cri 
L J 1083 : AIR 1956 Orissa 171. 

SECTION 327 

9-Ss. 327, 3S'3—"Property” - Meaning of — 

Hyderabad Penal Code. Ss. 267. 319. 

The word ‘property’ occurring in Ss. 3~< and ob3 
must be taken to mean both movable and immovable 
property and not movable property only, 27 Deccan 
Law Reports 5. Overruled. 52 Cri L J 912 (1) • ILR 
(1951) rtvd 607: AIM 1951 Hyd 9L (92) (Pt A) 
(Pr 4j (FB). 

SECTION 323 

-S. 32S—Administration of Dhatura, with Gur—No 

Intent to cause hurt. See Penal Code (18C0), S. 304. 
1955 Cri L J-1022 : AIR 1955 Ajmer 48. 

-Ss. 323, 302, 3U0—Charge of murder by poison— 

Giving of lethal dose not proved—Benefit of doubt. 
See Criminal P. C (1848), S. 367. 1957 Cri L J 930 : 
AIR 1857 Andh Pra 456. 

--S. 328—Dhatura administrated by accused caus¬ 
ing pain in stomach — Accused to be credited with 
knowledge to cause hurt—Offence is punishable 
under S. 328, Indian Penal Code. 

Held, on facts that according to Modi’s Medical 
Jurisprudence and Texicology (XIII Edn.)page 625, 
the seeds of dhatura were reputed to have an aphro. 
diasiac property. It was also sometimes given as a Lcve 
Philter. It might, therefore, be that the dhatura in the 
instant case might have been administered by the 
appellant to her husband not with intent to cause 
hurt to him but as a Love Philter or as an aphrodia- 
siac. It could not however, be controverted that 
knowiog dhatura to be poison, one, who administered 
it to another in quantities which caused burning pain 
in the stomach, should be credited with knowledge 
that such administration was likely to cause hurt. 
The conviction of the appellant under S. 326 of the 
Penal Code was maintained. 1963 MPLJ (Notes) S3. 

- -S. 32S—Conviction — Circumstanlial evidence— 

Sufficiency—Offence under S. 323 — Essentials to be 
proved, indicated—Suspicion not sufficient. See Evi¬ 
dence Act (1872), S. 3. 1957 Jab L J 841. 

-Ss. 323, 300 — Accused mere tool in hands of 

others— Accused held could not be convicted of 
murder—Accused hell could properly be convicted 
under S. 323. See Penal Code (L86J), S. 300. 1952 
Cri L J 1150: AIR 1952 Mad 535 (DB). 

—-S. 328 — Applicability — Bodily pain disease of 
infirmity—Administration of poison — Person having 
reeling sensation and bitter taste-Held.it was suffi¬ 
cient to constitute offence under S. 328 as that hurt 
was caused within meaning of S. 319. See Penal 
Code (I860), S. 319. 25 Cut LT 391: ILRQ959) 
Cut 662. 1 

Ss. 328, 302. 300—Accused administering poison¬ 
ous substance to another resulting in his death — 
Abused held guilty under S. 302 aud not under 

99§fAlB e 'l9« Pit'S. ,1860) ' 5 °~ 1957 CH L 1 

- S. 328—Appreciation of evidence — Suspicion — 
Case under S. 32S—Doctor suspecting case to be of 
dhatura poisoning—Mere suspicion cannot take place 

LWlSft LB a»«V:riM7 BI ' S - 5 - 1957 

“7 s - 328 - Accused administering small dose of 
poison (Opium) uot capable of causing death-Ollence 

30T - < 1U5B > 9 

SECTION 329 

-Ss. 329,125-Causing hurt:to compel person to 
S.K f dCbt ° r w,lhdraw suit “ offence under 
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PENAL CODE 


. con stra'ning the person to do an illegal act 
which is made punishable under S 329 and even if 
ine person was constrained to write off the debt or 

i^Jf 1 ■ raV V he Suit by ' m P r 0 P er means, the action 
, • viz., the writing off or the withdrawal of the 
»w n 0 t .-i. g an illegal thing, the bringing about 
or that action by causing grievous hurt will not con¬ 
travene the provisions of S. 329. The offence in such 

an S fn>ln Un . d v er o S 2 25 ' 52 Cri L 1 "04: AIR 1951 Sau 
40 (41) (Pt A) (Pr 3) iDB). 


SECTION 330 

' 330—Police Officers subjecting suspect to tor¬ 

ture with a view to extract confession - Death of 
suspect in course of torture due to fracture of odou- 
toio process of second cerv ical vortabrae and medul¬ 
lary compression — No intention or knowledge of 
death or grievous hurt — Conviction under 
b. oo0 held justified. (1964) 2 Andh W R 43 : 1964 
Mad L J (Cri) 415 i 1961(2) Cri L J 636 : AIR 1964 
Audh Pra 543 (555) (Pt D) (Pr 10S) (DB). 

S. 330/511—Sentence. 

The accused in order to extort confession from a 
boy who was suspected of having committed theft* 
brought together his hands, wrapped pieces of cloth 
round the hands, poured kerosene oil over the wrap¬ 
ping and set fire to it. As a result the boy’s hinds were 
purnt and he had to remain an in-patient in the 
lospita! for 12 days. The accused was convicted 
under S. 330, read with S oil, Penal Code and sen¬ 
tenced to imprisonment till rising of the Court. 

Held, that the sentence imposed upon the accused 
was grossly disproportionate to the gravity of the 
case. (The sentence was enhanced to one year's rigor¬ 
ous imprisonment). 1955 Mad \V N 252 (2) : GS Mad 
L W 236 : 1955 Cri L J 1050: (1955) 2 Mad L J 651 1 
AIR 1955 Mad 424 (424) (Pr 3). 

SECTION 331 

" 7 —S. 331—Conviction on uncorroborated testimony 
of complaint is not safe. A I R 1955 N U C (Punj) 


-S. 331—Scope and applicability. 

The section applies to cases when the grevious hurt 
is caused by a person for the purpose of having a 
claim or demand, which the other person owes to 
him, satisfied and not to cases where the claim or 
demand is owed by the culprit to the victim of the 
assault. 52 Cri L J 704 : AIR 1951 Sau 40 (41) (Pt B) 
(Pr 3) (DB). 

SECTION 332 

—-Ss. 312 and 323—Evidence — Benefit of doubt— 
Case on facts-(Criminal P. C. (1898)* Ss. 290, 367)- 
(Evidence Act (1872), S. 1). AIR 1955 N U C (Ajcner) 
4753. 


7 - 7 -Ss. 332, 342 — Police Officer entering house in 
joint possession to prevent breach of peace beaten 
and confined—Offence. 

Where the Police Sub-Inspector enters a house in 
the joint possession of complainant and the accused 
with their consent, apprehending a breach of peace 
from one of the parties, his entry in the house is not 
unauthorised and illegal and the accused beating the 
Sub Inspector and confining him in a room are guilty 
under Ss. 332 and 342. 1951 A M L J 13 s 52 Cri L J 
220 s AIR 1951 Ajmer 37 (38) (Pr 4). 

-S. 332 —'Public servant’—Commissioner appointed 

to execute decree for delivery of possession—Persons 
obstructing such commissioner can be convicted 
under S. 332 read with S. 149. See Penal Code (I860), 
S. 21. 1957 All LJ 268. 


(I860). S. 330 


—-Ss. 332 and 22o-B — Applicability — Absence of 
valid or legal warrant is fatal to conviction. AIR 1955 
N U C ( All) 2782. 

—-Ss. 332 and 149—Scope — Obstruction to arrest 
ejected without legal authority-Persons resisting do 
not form unlawful assembly. A I R 1955 N U C (All) 
2 1 82 . 


-S. 332—"In consequence of anything done". 

The offence under S. 332 can be committed not 
only when a person is assaulted while he is discharg¬ 
ing public duty but also when he is assaulted in 
consequence of the discharge of his duty. 

Thus, where the Naib Tahsildar had made a report 
against the patwari in :the lawful discharge of his 
duty, and as a consequence thereof he was beaten by 
the accused. 

Held, that the facts of the case clearly brought the 
accused within the purview of S. 332. (’52» 1952 All 
W R (HC) 343 : 1952 All Cr R 99: 1952 All L J 434: 
1952 Cri L J 1709 : AIR 1932 All 933 (931) (Pr 2). 

-S. 332—Applicability — Commissioner appointed 

to execute decree for delivery of possession—Obstruc¬ 
tion — Accused can be convicted under S. 332 read 
with S. 149—"Public servant". See Penal Code (I860), 
S. 21. 1951 All WR (HC) 379:1 L R (1951) 1 All 187. 

-S. 332-Bombay Police Act (22 of 1951), S. 31(1) 

and (2) — Authorisations under sub-ss. (1) and (2) — 
Distinction explained — Eviction of dismissed head 
constable from his room — D. S. P.’s order without 
jurisdiction — Sub.Inspector acting in good faith — 
Accused resisting and assaulting Sub. Inspector — 
Held, accused had no right of private defence and 
convicted under S. 332, Penal Code. See Bombay 
Police Act (22 of 1951), S. 31(1). ILR (1956) Bom 661. 

-S. 332—Conviction—Police Sub-Inspector acting 

in discharge of his duty as public servant in executing 
order of his superior—Fact that order of superior was 
without proper authorisation in that behalf by Slate 
Government does not effect good faith of Sub-Inspector 
when order is pnma facie proper—Resistance to exe¬ 
cution of order by accused andcausing hurttosub- 
Inspector—Accused held rot protected by right of 
private defence under S. 99—Conviction of accused 
under S. 332 held was proper. See Penal Code (I860), 
S. 99. ILR (1956) Bom 661. 

-S. 332—Applicability—Application for permission 

for search endorsed as 'approved'—Search without 
warrant any seizure of someone's property would be 
illegal—Obstruction to such search cannot constitute 
offence under S. 332. See Criminal P. C. (1898), S. 90. 
AIR 1955 NOC (Cal) 4276 (DBj. 


—Ss. 332 & 323—Applicability—Illegal custody by 
»olice constable—Assault and-escape —Offence under 
I. 323 and not under S. 332 held committed. AIR 
955 NUC(Hyd) 2355. 

—S. 332 — Sentence - Constable going to house of 
ccused for service of warraut against brother or 
ccused— Accused catching hold of constable’s hand 
nd bitting it—Conviction under S. 332—Sentence of 
wo months regorous imprisonment held severe and 
iot justified — Accused sentenced to imprisonment 
lready undergone (one month's). M B L J 1955 H L it 
460: MBLR 1955 (Cri) 232 (1). 

—S.332 — Illegal entry of Excise Inspector—Resid¬ 
ence to—No offence—(Criminal P. C. (1895), S. 10JJ* 
959 MPLJ (Notes) 113. 

—Ss. 332, 323, 147, 224 - Same transaction- Mis- 
oinder of charges—Effect—Case on facts -S. -39 (i/i 
Criminal P. C could not apply to facts and trial was 
ritiated by misjoinder—Prejudice has to be presumed 
vhen there is a misjoinder of charges or of persons- 
Madras Prohibition Act (10 of 193/), S. 4A). 
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See Ciminal P. C. (1898), S. 239. A 1 R 1955 KUC 
(Mad) 2415. 

-S. 332 — Applicability — Public Gambling Act 

(1867), S. 13—Police Officer illegally but bona fide 
trying to arrest accused S. 13. P. G. Act—Simple hurt 
caused to police officer—Ss. 97, 99 and 323—Offence 
under S. 332-Accused cannot claim right of private 
defence-Case is covered by S. 99. 1961 (2) Cri L J 
504 (505) (Pt B) (Prs 7. 8, 9) (Manipur). 

-S. 332—Applicability — C. P. and Berar Prohibi¬ 
tion Act (7 of 1938), Ss. 13 (a) and 40-Search without 
complying with provisions of S. 40 — Police carrying 
out search assaulted—Person assaulting him is not 
guilty under-S. 13 (a), C. P. and Berar Prohibition Act 
or under S. 332, Penal Code. See C. P. and Berar 
Prohibition Act (7 of 1938). S. 13 (a). 1957 Cri L J 
1298 (2): AIR 1957 Nag 93. 

-S. 332 — In discharge of his duty as public 

servant—Meaning of. 

The words “in the discharge of his dutv as such 
public servant’ in S. o32 mean in the discharge of a 
duty imposed by law on such public servant in the 
peculiar case and do not cover an act done bv him in 
good faith under colour of his office. ILR (1946) Nag 
395, Rel. on. 

Held, a public servant arresting a person under an 
invalid warrant is not so acting. 19?3 Nag L J 351 : 
1953 Cri L J 1569 : A I R 1953 Nag 292 (294) (Pt B) 
(Pr 12). 

-Ss. 332 and 333—'In the discharge of his duty a> 

such pubiic servant'—Removal of timber which under 
Orissa Timber and other Forest Produce Rules, 1958 
requires transit permits within such a rermit—Forest 
Guard who is under R. 16 (c), Orissa Forest ifanual 
responsible for the protection of the Forest*under 
his beat is under duty to prevent damage being done 
and to apprehend the offender—Hencein apprehending 
the person who is removing timber without a valid 
permit and seizing the timer he is discharging his 
duties as a forest guard. (1963) 31 Cut L T 516 : 1967 
Cri LJ 97: AIR 1967 Orissa 1 (2, 3) (Pt A) (Prs 4,5). 

-Ss. 332, 99—Forest guard, acting in good faith. 

causing seizure of forest-produce — Assaulters cannot 
claim right of private defence — Absence of report of 
seizure under S. 52 (2), Forest Act, 1927, held, was 
irrelevant for the case. AIR 1954 Orissa 16 and AIR 
1980 Pat323, Disting.-Forest Act (1927) S. 52. (1965) 
31 Cut L T 851, 

-Ss. 332,319, 95 and 353—Push on neck given to 

public servant—Push if hurt' — Held, assuming that 
push was no hurt, accused would still be punishable 
under S. 353. (1965) 31 Cut L T 851. 

-S. 332—Distinct offences—Offences under Ss. 188 

and 332, Penal Code are distinct offences. See Crimi¬ 
nal P. C. (1898), S. 233. ILR (1962) Cut 610. 

—Ss. 332,353, 323, 96 and 97 — Obstructing public 
servant in discharge of his duties—Ingredients of 
offence — Proof — Accused alleged assaulting Police 
Officer who wanted to search his (accused's) house 
for stolen articles, under powers conferred by S 165 
(1) (3) and (5) of Criminal Procedure Code, 1898- 
Search .contravening S. 165, Criminal P. C. being 
illegal, conviction of accused under Ss. 353 and 332, 

I. *P. C. not maintainable—In view of illegality of 
search and right of accused to private defence of 
person conviction of accused could not be even 
to one under S. 323,1. P. C. See Penal Code 
<1860), S. 353. 1964 (2) Cri L ] 571: A I R 1964 Pat 
4o3. 

r—353—Accused snatching papers from 
ba “ds of Officer and pushing him and causing injuries 
—Offence under Ss. 353 and 332, Penal Code and not 
tinder S. 20 (1) (h), Bihar Sales Tax Act committed — 


(I860). S. 332 320 (23) 

Sanction under S. 26 i2) not necessarv. S?e Sales Tax 
- Bihar Sales Tax Act |19 of 1947). S. 20. i960 
B L .1 F 715. . ... 

-S. 332—Applicability—Minor certincata-debtor— 

Illegal arrest in execution of certificate — lather 
rescuing him from arrest—Act of father not 

amount to any offence. See Bihar and_ Or»ssa 
Public Demands Recovery Act (4 of 19L4), S. i. 

1955 N U C (Pat) 2490. 

-S. 332—Scope—Prosecution under S. 332, I. P C. 

—Xoa-compliancejwith S. 165—Accused held justified 
in resisting search in exercise of right of private 
defence of property. See Criminal P. C. (1S9S), S. 165. 
1964 Cur L J 160 (Punj.) 

-S. 332—Assistant Sub-Inspector of Punjab State 

coming with staff to village in Rajasthan for investi¬ 
gation of case in Punjab — Search and seizure of 
properties of accus p d by assistant sub-Inspec’or held 
to be without jurisdiction—Police party held not to 
have acted in good faith — Right of Private defence 
held, however, not available to accused under cir¬ 
cumstances of case—Offence under S 395, held not 
proved—Convictions under Ss. 332, 333 upheld. See 
Penal Code (1860), S. 52. 1964 Raj L W 126. 

—Ss. 332, 353 — Expression, ‘in consequence' — 
Scope of — Beating given to public servant in conse¬ 
quence of anything done by him in discharge ot duly 
—S. 332 is attracted — Causing of Qurt is not neces¬ 
sary. 

While framing a charge under S. 332 it is not 
essential that the hurt should be caused to the public 
servant while he is actually discharging his official 
duty. If a beating is given in consequence of any¬ 
thing done by him in the discharge of his duties as a 
public servant, then it is sufficient to attract the 
application of S. 332. The expression 'in consequence* 
used in S. 332 and S. 353 includes the motive which 
actuates the accused to cause voluntary hurt or as¬ 
sault to a public servant. 1963 Rai L \V 46S • ILR 
(1903) 13 Raj 999 :1964 (1) Cri L J 254 (255) (Pt B) 
(Pr 5) (Raj). 

-S. 332—Applicability—Assault on police party in 

pursuance of criminal conspiracy—Murder of Inspec¬ 
tor and fatal injuries on others — Conviction upheld. 
See Penal Code (1860), S. 120-B. 56 Cri L J 414 i AIR 
1955 Trav-Co 33. 

SECTION 333 

-Ss. 333, 323 and 149—Trial by* jury—Legality— 

Trial of offences under S. 323 read with S. 149 and 
S. 333 read with S. 149 should be with aid of asses¬ 
sors and not by jury—If however these offences were 
tried by a jury it remained a trial with aid of jury—In 
view of S. 530. Cr. P. C, it would not be considered 
to be illegal. See Penal Code US60), S. 149. 1954 Cri 
L J 1424 : AIR 1934 All 680. 

-Ss. 333,104 - Forest Act (1927), S. 52 - Forest 

guard attempting to snatch away axe from trespasser 
who was chopping wood from Government forest— 
Trespasser inflicting injuries on Forest guard is 
guilty under S. 333, 

A forest guard who was attempting to snatch the 
axe with which the accused was chopping wood in 
Government forest was injured by him with the axe. 
In his trial under S. 333 the accused pleaded that it 
was not established that the forest was notified as re¬ 
served forest and the forest guard had no authority 
to seize the axe, but only to seize chopped wood 
under S. 52 of the Forest Act. 

Held, that the forest guard had the right to prevent 
^ood being chopped in the forest which became 
Government forest under the M. P. Abolition of )>ro- 
ontfflr aD( * the accused was guilty under 

Penal Code. 1962 Jab L 1 857 :1982 
M P L J (Notes) 318 1 1903 (2) Cri L J 95, 



820 ( 24 ) PENAL CODE 

, SS; 333, 320, 104, 103 and 99—Criminal trespass 
and mischief upon Government lorest-Right of forest 
guar^ to prevent — Extent—Accused cutting timber 
trom Government forest - Seizing of axe from accused 
field did not exceed necessity — Accused not entitled 
P rivate defence. See Penal Cede (i860), 
S. 104. 1962 Jab L J 857. 

Z r s * ^33. 332, 395 — Assistant Sub-Insoector of 
rurjab State coming with staff to village in Rajasthan 
tor investigation of case in Punjab — Search and 
seizure ot properties of accused by assistant sub¬ 
inspector heid to be without jurisdiction — Police 
party held not to have acted in good faith — Right of 
private defence held, however, not available to ac- 
cu>eu_ under circumstances of case—Offence under 
S. 395, held Dot proved—Convictions under Ss. 332, 

LW l U6 ld# See PeDal C ° de (1860) ’ S ’ 52# 1964 RaJ * 

—Ss. 333, 34, 97, 99, 325—Applicability—Right of 
P n ^ ,e defence of property—Exceeding the right— 
Held that as the complainant had no lawful right to 
chase cattle into field of accused, the accused had a 
right of private defence of their property, but they 
had exceeded that right when they continued to belt 
him when cattle had been rescued. See Penal Code 
(1860), S. 34. 1959 Cri L J 770 : AIR 1959 Raj 124. 

SECTION 334 

—S. 334—Applicability. 

Held, that the Magistrate had approached the matter 
absolutely wrongly. Instead of considering the prose¬ 
cution evidence he merely considered objection bv 
accused that the prosecuting witnesses not being of 
the same locality should not be believed. The Magis¬ 
trate gave his reasons for . not relying on the defence 
evidence and proceeded to say that since it was the 
complainant who had gone to prevent the accused 
from construction of building, the offence committed 
was one under S. 334. All this exhibited a lack of 
adequate knowledge as regards circumstances under 
which S. 334 could be used and the way in which a 
criminal case ought to be approached. MBLJ 1955 
H C R 1536 : M B L B 1955 Cri 316. 

——Ss. 334 and 323 — Scope — Prosecution under 
S. 394 — If accused acted under grave and sudden 
provocation he would be liable under S. 334—As there 
was no plea of grave and sudden provocation, in the 
circumstances, the conviction under S. 323 was 
correct. See Penal Code (1860), S. 323. 1957 Nag L J 
184. 

—-S. 334—Applicability — Young person kicked in 
abdomen by A, a man of same age — Intestines per¬ 
forated resulting in death;— Nature of offence—A 
must be presumed to have knowledge that his act 
was likely to cause death—Offence committed by him 
was one under S. 304, Part 2 and not one under either 
S. 334 or S. 323. See Penal Code (I860), S. 304, Part2. 
AIR 1955 NUC (Pepsu) 1876. 

SECTION 335 

-S. 335—“Crave and sudden provocation” — In¬ 
decent assault by deceased on accused’s minor sister- 
in-law — Provocation is sudden and grave —Punish¬ 
ment under S. 335 awarded. AIR 1955 NUC (Madh 
B) 51. 

—S. 335—‘ Crave and sudden provocation.” 

Deceased suspected to be caroiDg on love intrigue 
with wife of A — A and his neighbour B concealing 
themselves in cowshed near A’s house for whole day 
—Deceased approaching A’s wife at night and having 
intercourse with her — A and B rushing at deceased 
and giving him first blows—A also inflicting injuries 
with burniag firewood—Held there was no grave and 


(I860). S. 3S3 

sudden provocation as A and B were as if waiting for 
opportunity to teach deceased a fitting lesson. 19 Cut 
L T 310 : 1LR (1953) Cut 453 : 1953 Cri L I 1713 I 
AIR 1953 Orissa 308 (311) (Pc C) (Pr 10) (DB). 

—S. 335—Applicability — Grievous hurt—Injuries 
inflicted with burning firewood. 

Injuries inflicted with the help of burning firewood 
cannot be considered as a grievous hurt as they do 
not come within the specific items of the injuries 
mentioned in the definition *of grievous hurt nor do 
they endanger life. 19 Cut L T 310 : ILR (1953) Cut 
453 : 1953 Cri L 1 1713 : AIR 1953 Orissa 308 (311) 
(Pt D) (Pr 10) (DB). 

SECTION 336 

-Ss. 336, 304-A. 279. 280, 337 and 338 - Offences 

defined by Ss. 279, 280, 336, 337 and 338 can be 
viewed as minor offences included within S. 304.A— 
Accused once convicted under S. 304-A cannot be 
convicted under S. 279 for minor offence. See Penal 
Code (1860), S. 304-A. 1965(1) Cri LJ 524: AIR 
1965 All 196. 

-S. 336—Rash and negligent act — What is— Act 

done intentionally and deliberately is not such act. 

Where a person commits a wantODor dangerous act 
with the knowledge :that it is so and he commit® it 
without knowing that it may probably cause injury 
or without the intention of causing it, it will be a 
rash act. The person committing the act in such a 
case does not know that the result of his recklessness 
or negligence may probably cause in|ury to somebody 
he never intends that such an injury would be 
caused. It may be -.negligent act, when a person is 
negligent as to the consequences of his act and there 
is a faifcre on his part to take reasonable and proper 
care and precaution to guard against injury to some¬ 
body else. Where however, a person commits aD act 
with I he intention of causing an injury to somebody 
else it is an intentional act done with consideration 
and will and thereloie, amount to a rash and negli¬ 
gent act. Both in the case of intentional as well as 
rash acd negligent acts, the fact that the act may 
endanger human life or the safety of others may be a 
common factor. But that by no means is the decisive 
factor. Where the accused intentionally pelted a 
stone at the complainant after abusing him but the 
stone missing its target hit the front wheel of the 
complainant's van, the act does not amount to a rash 
and negligent act within the meaning of S. 336,1.P.C. 
and the charge and conviction of the accused under 
that section cannot be sustained. 33 Pat 1006 and 
AIR 1928 All 745 and AIR 1925 All 390 and AIR 1937 
Rang 273 and A I R 1926 Cal 300 and 3 All 776, Rel. 
on. 67 Bom LR 223: 1965 Mah L J 411 1 ILR 
(1965) Bom 519 : 1966 Cr L J 7 : A I R 1966 Bom 13 
(15) (Pt A) (Pr 7). 

-Ss. 336, 279 — Nature of offence — Distinction 

pointed out. See Penal Code (I860), S. 279. 1960 Cr 
L J 814: AIR 1960 Bom 269 (DB). 

-S. 330 — Essentials of offence — Throwing of 

stones of size of pice—Offence. 

For an act to be an offence under S. 330 of the Penal 
Code, it must be such as will endanger the life ot a 
person or the personal safety of others. Throwing o 
stones not bigger than the size of a pice does n 
briDg the act ot the person under S. 3o0,I.r.U 
Nag L J (Notes) 11. 

-Ss. -336 and 352 - Conviction under S. 336 

Alteration into oae under S. 352—Legality A 
of charge—Effect. . 

It is one thing to say that no act was rash ana 
negligent and it is another thing to saytha: it w 
such as to create apprehension in the mind of a oth 
Therefore, in the absence of a charge in the alter 


PENAL CODE 


tive under section 352, the conviction under S. 330 
cannot be altered to one under section 352, Indian 
Penal Code. 1958 N L J (Notes) 11. 

--S. 336—Applicability— No allegation of rrshness 

or negligence in first information report— Offence. 

Where in the first information report the complain¬ 
ant stated that he was given a beating with the butt 
end of a khanda after being carried ioto the Math of 
the accused and that he came away running and it 
was further stated that the cycle of his companion 
was also broken with the Khanda : 


Held, that there was absolutely no allegation in the 
first information report to.make out a case under 
S. 330, neither rashness not negligence being stated 
anywhere in the report. 23 Cut L T 88 : 1957 Cr 
L I 769 : A I R 1957 Orissa 130 (143) (rt 1) (Pr 33) 
(DB). 

-Ss. 336, 337 and 352— Accused convicted under 

Ss. 330 and 337 for causing hurt to complainant — 
Evidence showing act to be deliberate—Accused held 
could be convicted under S. 352 rather than under 
S. 330 or S. 337 notwithstanding absence of charge — 
Offence under S. 352 triable exclusively by Bench of 
Gram Kutchery—Magistrate having initially jurisdic- 
diction can try offence under S. 352. See Criminal 
P. C. (1698), S. 238. 1964 B L J R 277. 


—S. 336 — Rash act-Deliberate stone throwing is 
not a rash act. AIR 1955 N U C (Pat) 1438. 

“—S. 336—‘Rashly’—Meaning of—Drunken person 
firing in air on seeing complainants during night — 
Act is both rash and negligent—Guilty under S. 336. 

The phrase 'rashly 1 means something more than 
mere inadvertence or inattentiveness or want of 
ordinary care. A person who acts rashly shows in¬ 
difference to obvious consequences and to the rights 
ot others, and does not mind whethera danger would 
result or not, A rash act is indicative of disregard of 

consequences. 


\V hether the accused who were drunk started firing 
in the air on seeing the complainants coming in a jeep 
at about 8-30 p. m. in the night and the complainants 
had to take shelter behind the jeep. 

^at as the accused were drunk their act of 
nng in the dark *was both rash and negligent and 
c a oofl OV w» by the ingredients of the offence under 

(PttS) ILR (1963) 2 Funj 6111 1903 (2) Cr L J 718 


SECTION 337 


7T Ss ; 337 > ?04. A, 279, 280, 336 and 338 - Offences 
2 by Ss. 279, 280, 330, 337 and 338 can be 
A^j as m * nor offences included within S. 304-A— 
S!rj 0nca . convicted under S. 304-A cannot be 

for minor offence. See Penal 

1965 ilf190 S * 3 ° 4 ' A * 1965 (1) Cli L J 524 , A 1 R 

7 Act enda ngering life of others - Motor 
Spa p S i 5? t0 members of public pointed out. 

668 .W r e n (l860 >- S - 304 * A - 1965 MQh L J 

fin 122°" L R 472 : 1906 Cri L J 400 : AI K 1960 

r-S. 337—Accident must be direct reuslt of negli- 

Code 8 c S l% deatb by negligence. See Penal 

472® 1966 Cri L J 400 ' 67 BomL R 

2 * 1965 Mah L J 668 r AIR I960 Bom 122. 

337 >^38 and 279 — Scope — Composition of 
acfiit./i UD j 6r S. 337 does not involve acquittal of 
« • 279 ' See Penal Code (I860). S. 279. 
00 Cr ^ J 814 « AIR 1960 Bom 269 (DB). 

to 8 ?i 3 ? 7 '427--Bash and negligent driving leading 
tion to person on road—Convic- 

427 jjj ,ver | UnderS< ®57 proper—Conviction under 


(I860), S. 330 320 (25> 

Where the applicant’s rash and negligent driving of 
his lorry has led to a collision as a result or wnicn 
hurt is caused to a person sitting in a jeep^the appli¬ 
cant can be properly convicted under S. 3o< although 
the huit was not caused knowingly. The word 
voluntarily* is not used in S.337. But his conviction 
under S. 427 is not proper as the requisite mens ret. 
of intention is absent. 1962 (2) Cr L J 760 (1) : AIR 
1962 Cuj 318 (318) (Prs 2. 3). 

-Ss. 337 and 338—Applicability-Complainant had 

to be kept treated in hospital as an in-patient for 4c 
days a* result of motor injuries—Medical witness stated 
that after 14 days he could have been discharged ana 
after the said period he was in a position to attend his 
ordinary avocation in life — Criminal act of accused 
would fall under S. 337 and not under S. 333. See 
Penal Code (I860), S. 319. 1953 Cr L J 33 : AIR 1958 
Ker 8. 

0-Ss. 337, 279, 333 and 71-Offence under S. 279 • 

and Ss. 337 and 338 are distinct — Conviction and 
sentences—Person convicted of offence under S. 337 
or S. 33b can also be convicted for an offence under 
S. 279 — If {however two offences are committed in 
same transaction S. 71 will govern assessment of 
punishment—Madh. BLR 1952 Cr 302; Madh B L J 
1952 H C R 459, Overruled — (Criminal P. C. (1696)> 
S. 233). 1956 Cri L J 624 ; AIR 1956 Madh Bha 141 
(FB). 

-S. 337—Applicability — Personal injury if inten¬ 
tionally caused is neither a rash nor negligent act and 
constitutes an offence under S. 323 — S. 337 applies 
where hurt is caused involuntarily vet negligently or 
rashly. See Penal Code (I860), S. 321. A I R 1955 
N U C (Madh B( 48. 

-S. 337—‘Negligence’—What amounts to, indicat- 

ed-See Penal Code (I860), S. 279. (1960) MPLp 
(Notes) 79. 


-Ss. 337, 338 — Essence of liability under—Negli¬ 
gence or rashness - Degree of culpability required— 
Learner practising motor driving in street—Accident 
through mistake and inexperience — Held not guilly 
of criminal offence. 


Mere negligence or rashness is not enough to brine' 
a case within the ambit of S. 337 or S. 338,1. P. Code. 
Negligence or rashness proved by evidence must ber 
such as should necessarily carry with it a criminal 
liability. Whether such liability is present may 
depend on the degree of culpability having regard io 
each case to the particular time, place and circum¬ 
stances. If it is merely a case of compensation or 
reparation for injury or damage caused to a person or 
property, it is clearly :not punishable under either of 
the sections. The culpability to be criminal should 
be such as concern not merely the person injured or 
property damaged but the safety of the public on the 
road. But the nature and extent of the injury or 
damage will be irrelevant in fixing criminal liability 
for negligence under the sections. 

Where there was no traffic or crowd at the place 
and time of the accident and the accused who was a 
learner tried to stop the motor but failed to do so as 

by iL«.i nexp . eri0n ? e n hB could not be held to be 
guilty of the criminal offence. 7 Mad H C R 119 and 

^7 S * 3 , 37 7 Accused (snake-charmer) administering 
pills to his disciples along with heated liver ot goat- 

lpl M dyin S Qnd “st becoming sick—Burden 

«. SS'Ka. s ' 304 - A - 1964 & ft 
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Ss. 337 and 307 — Injury caused by shooting— 
Absence of proof about^intention to kill—Inference 
of criminal responsibility under S. 337—Conviction of 
accused can be altered from S.307 to S.337 though no 
charge under the latter section had been framed—See 
Penal Code (i860). S. 307. ILR (1962) 1 Punj 6. 

-S. 337—Prosecution of medical practitioner regis¬ 
tered under S. 36 (2), Rajasthan Indian Medicines Act 
\1953) for performing surgery with gross negligence 
—Controversy whether certificate entitled accused to 
practise surgery or medicine only — Court held 
under a duty to summon Registrar, Board of Indian 
Medicines, Rajasthan, as a witness —See Cr. P. Code 
{ 189S), S. 252 (2). 1964 (2) Cr L J 5S3 : A I R 1964 

Raj 242. 

3 —S. 337-Criminal P. C. (189S), Ss. 239 (d), 235 (1), 
537 — Expressions “same transaction** and “in the 
course of the same transaction’* — Meaning of—Vari¬ 
ous independent acts if connected either subjectively 
or objectively and producing particular result from 
one transaction — Collision of two motor vehicles — 
Joint trial for offences under Ss. 279, 337 and 420, 
Penal Code not illegal — Even if illegal, there being 
no prejudice caused to prosecution retrial could not 
be ordered — See Criminal P. C. (1898). S. 239 (d). 
1982 (1) Cri L J 763 : AIR 1962 Raj 155 (DB). 

-S. 337—Rash or negligent driving causing griev¬ 
ous hurt to one person and death of other—Accused 
held was liable for death and grievous hurt — See 
Penal Code (1860), S. 279. 1954 Cri L J 7 : A I R 
1954 Trav-Co 25. 

-S. 337 — Rash ."and :negligent act of lorry driver 

resulting in death'—No explanation for running on 
right side of road given—Belated reason as to over¬ 
taking bullock carts not believed—Driver held guilty 
under Ss. 337 and 304-A—Sentence of fine of Rs. 150 
held sufficient — See Penal Code (1860), S. 304-A. 
1953 Cri L J 1850: AIR 1953 Trav-Co 617. 

SECTION 338 


-Ss. 338, 304-A, 279, 280, 338, 337-Offences de- 

3ned by Ss. 279, 280, 330, 337 and338 can be viewed 
as minor offences included within S. 304-Accused 
once convicted under S. 304-A cannot be convicted 
under S. 279 for minor offence — See Penal Code 
(lseo). S. 304-A. 1965 (1) Cri L J 524 : AIR 1965 
All 196. 

•-Ss. 338, 279, 337 and 71—Offence under S. 279 

and sections 337 and 338 are distinct-Conviction 
and sentences — Person convicted of offence under 
S. 337 or S. 338 can also be convicted for an offence 
under S. 279—If however two offences are committed 
in same transaction, S. 71 will govern assessment of 
punishment—Madh BLR 1952 Cr 302; Madh-B L J 
1952 II C R 459, Overruled — (Criminal P. C. (1898), 
S. 233. 1950 Cri L J 624 : AIR 1956 Madh-Bba 141 
<FB). 


-Ss. 338 and 304-A — Accused directing labourers 

to stand across the road to stop a truck—Truck not 
stopping and crushing a person-Accused not guilty 
under S 304-A or 338. (1962) MPLJ (Notes) 236. 

-S. 338 — "Rash and negligent act”-Motor acci- 

dent-Driver not possessing licence-Effect—Contri¬ 
butory negligence - Plea in defence - Held, that 
placed in the situation he was. the accused did not 
act unreasonably in overtaking the cart from the lett 
and that ‘rashness’ or ‘negligence sufficient to warrant 
a.conviction either under S.304 A or under S.338 had 
not been established. See Penal Code (1800;), 
S. 304-A. 1958 Cr L J 1032 : A I R 1958 Madh Pra 
205. 

_Ss. 338, 337 — Essence of liability under—Negli¬ 
gence or rashness - Degiee of ^culpability required- 


Learner practising motor driving in street—Accident 
through mistake and inexperience — Held, *not guilty 
of criminal offence — See Penal Code (I860), S. 337. 
1962 (2) Cri L J 386 : AIR 1962 Mad 362. 

——S. 338 — Driver driving motor vehicles found 
guilty of error of judgment -only is not liable to be 
punished—See Motor Vehicles Act (1939), S. 110. 51 
Cri LJ 374: AIR 1950 Mad 71. 

-S. 338 — Ingredients of offence—Culpable rash¬ 
ness and culpable negligence — What amounts to— 
Accused held on facts to be guilty under Ss. 279, 
338 and 304.A — Conviction under S. 121, Motor 
Vehicles Act held no bar to conviction—See Penal 
Code (I860), S. 279. 54 Cr L J 518: AIR 1953 
Pat 56. 

-Ss. 339,114, 107 and 279 - Principal offender or 

abettor—Driver of lorry carrying passengers allowing 
minor to drive lorry with full knowledge that minar 
did not know driving-Rash and negligent driving by 
minor resulting in grievous hurt — Driver sitting by 
the side of minor — Driver was liable as principal 
offender under provisions of S. 114. See Penal Code 
(I860), S. 114. 52 Cri L J 930 : A I R 1951 Punj 418. 

-Ss. 338, 304-A—Prosecution must prove accused 

guilty of culpable negligeoco to bring case under 
sections—Defect in pull and push rod of bus — Meti¬ 
culous examination necessary to detect defect—Driver 
is not bound to undertake such examination before 
driving the vehicle — Absence of evidence to show 
that defect could have been within knowledge of the 
driver—Criminal liability cannot be fastened to him. 
See Penal Code (i860), S. 304-A. 1902 Raj L W 281: 
ILR (1962) 12 Raj 103. 

-S. 338—Offences under—Not of same nature and 

character—Being distinct offences separate convictions 
are valid. See Penal Cjde (I860), S. 279. 1961 Raj 
L W 404. 

-S.338—Conviction for offences under Ss. 2/9 and 

33S — Proper sentence — Separate sentence for each 
offence not invalid. See Penal Code (1860), 5. 71. 
1961 Raj L W 404/ 

-S 338 - Rash or negligent driving causing grie¬ 
vous hurt to one person and death of other-Accused 
held was liable for death and grievous hurt, bee 
Penal Code (1860), S. 279. 1954 Cri L J7:AIK 
1954 Tray Co 25. 

SECTION 339 


—S. 339-Gist of offence - Indirect obstruction. 

The fact that an act of an accused indirectly results 
n the complainant not proceeding in the direction in 
vhich he wanted to proceed originally would not 
nake the accused guilty of causing obstruction to me 
person so as to prevent him from going in that cure 
ion. The gist of the offence defined in 5. odu * 
;ausiDg obstruction directly to a human being. A 1 
1954 A lad 247, Disting. A I R 1955 N U C (Andhra) 
3628. 

-S. 339 — Applicability - Unyoking of buffaloes 

lied to plough does not amount Ito wrongful r - 
traint of persons. A I R 1955 N U C (Andhra) 3628. 

-Ss. 339 and 341 - Accused obstructing private 

right of way alleged by complainant over land or 
accused—Accused denying existence of right ot way 

-Trial and conviction under S. 341 - Bevi* on 

Accused can plead that evidence adduced d,d not 

exclude existence of bona fide belief in mindI of ac¬ 
cused that he had right to obstruct -Act 

i)tfence in view of exception to S. 339 Prop, 
remedy of complainant lies in civil Court. ' 

The accused was tried under S. 341, Penal Cod 
[or obstructing a private right of way which the 
complainant claimed over the land of the accused. 
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The accused denied any such right in the complai¬ 
nant. The trial Court found in iavour of the corn- 
plainant and therefore convicted the accused under 
S. 341: 

Held, that the failure on the part of the accused to 
plead at the trial that his act fell within the excep¬ 
tion to S. 339 could not deprive him of the right to 
show that the evidence in the case aid not exclude 
the existence of a bona 63e belief in his mind that he 
had a right to close the pathway. The act of the 
accused did not amount to any offence. Moreover as 
the dispute could be more appropriately tried in a 
civil Court instead of in a summary trial on criminal 
side, the conviction could not be maintained. 51 Cri 
L J 809 : A 1 R 1950 Assam 32 (S3) (Pr 5). 

-S. 339-Criminal P. C. (1893), S. 522 (1) — Order 

uoder for restoration of possession — Essential condi¬ 
tions—Conviction under S. 341, Penal Code—Offence 
of wrongful restraint is attended by show of force — 
Dispossession taking place when offeace committed 
—Order for restoration can be pissed See Criminal 
P. C. (1398), S. 522.(1). I960 Cri L J 459 : A I R I960 
Bom 139. 

-Ss. 339, 340, 341-Word ‘proceed’ in Ss.339, 340 

—Meaning of — Obstruction of bus from proceeding 
towards its destination—If amounts to wrongful res¬ 
traint of passauger and crew of bus. 

The word‘proceed’in Ss. 339 and 340 is confined 
to the case of a person who can walk on his own legs 
or caa move by physical means within his own 
power. Surely the word ‘proceeding’ in S. 340 in¬ 
cludes the case of proceeding by outside agency. To 
contemplate that when a person driving in a molor 
vehicle along a highway is stopped and prevented 
from moving forward would not b 2 said to have been 
wrongfully restrained if he is asked to get down from 
the vehicle and left free to move on his foot would, 
take aw3y a very large part of the content and mean¬ 
ing of the word 'proceed* occuring in the definition in 
S. 339. That word cannot be given the limited mean¬ 
ing of proceed on foot only. 

Held, on facts, that the acts of the accused persons 
in obstructing a motor bus from proceeding towards 
its destination did amount to wrongful restraint of 
the passengers as also the ere** of the bus within 
S. 339. 67 Cal W N 1029 :1904 (2) Cri L J 20 : AIR 
1964 Cal 283 (289) (Pt A) (Prs 10, 11). 

-S. 339 — Right of easemeDt — Use of Criminal 

force if offence—Accused claiming right of easement 
to pass over inner Court yard of complainant’s house 
through gap in comolainant’s wall — Right disputed 
by complainant — Complainant trying to close the 
flap — Complainant’s act does not amount to mischief 
or wrongful restraint — No right of private defence 
arises in favour of accused party — Accused party 
using criminal force to prevent closing of gap are 
guilty of rioting. See Penal Code (I860), S. 90. 1963 
(1) Cri L J 40 j A I R 1903 Cal 3 (DB). 

—-Ss. 339,341 — ‘Obstruction’—Meaning -It means 
physical obstruction, may be by force or menaces and 
threals-Offence under S. 339 or S. 341 is determined 
more by nature of effect caused and not by nature of 
act. A I R 1955 N U C (Cal) 1420. 

—-S. 339 -Laodlord preventing tenant from using 
£ anc * pr,vy locking it — Offence under 

S. 339 iv committed—Dispute of this kind can how 
more suitably in civil Court — Oa facts 
landlord held not gailty of any offence as bath-room 
and privy were not part of tenancy. 

Where a landlord by locking the door prevents a 
tenant from entering and making use of a bathroom 
ana a privy which he is entitled to use as a tenant, 
the laodlord is technically guilty of the offence of 
wrongful restraint under S. S39, Penal Code. How- 


ever, a dispute of this kind can be tried far more 
suitably in a civil Court than in a criminal Court: 

(Held on the evidence in the case that as it was not 
established beyond reasonable doubt that the bath 
room and the privy were part of the tenancy the 
landlord was not guilty of any offence.) ol Ln L J 
66S : A I R 195S Cal 157 (15S) {Prs 11,12). 

—Ss. 319 and 341— 3aabir Penal Code (12 of 1989), 

Ss. 339 and 341 - Joint owner of a house having 
larger share preventing co-owner having smaller share 
from using a door opening into Sshan—Rignt 0 . such 
other owner to use the door not established Action 
does not constitute offence of wrongful restraint— 
Dispute can best be sealed by Civil Court. A IK 
1950 Asmara 82; AIR 1950 Cal 157; A I R 1949 Cal 
112; A I R 1918 Bom 256 and A I R 1925 Cal 1214, 
Rel. on 1963 Kash L J 117 : 1964 (1) Cri L ] 40 : 

A I R 1964 J and K 4 (5. 6) (Pt A) (Prs 6, 8). 

-S. 339 -Applicability —Obstruction of van in 

which person is travelling—Offence. 

The voluntary obstruction of a van in which 
persons are travelling would amount to the offence of 
wrongful restraint of the person in the vehicle. The 
fact that the person or persons may get down and 
then be left at liberty to proceed on their way un¬ 
molested is immiterial. If the person is prevented 
from proceeding at the moment of restraint, the terms 
of S. 339, Indian Penal Code, are satisfied. I960 Ker 
L ] 856 i 1961) Ker L T 789 :(1961) M L I (Cr) 07 
(Ker): 1961 (l) Cri L J 656 ^657) (Pr 11) (Kerala). 

-Ss. 339, 341—Passengers travelling by motor van 

— Van not allowed to proceed further — There is 
wrongful restraint of passengers. 

Where the persons by standing in front of a motor 
van, prevent the van from proceeding further, they 
wrongfully restrain the persons travelling by the van, 
from proceeding further, and are punishable under 
S. 341. 1960 Ker L J 856 : 1960 Ker L T 7S9 i 1961 
Mad LJ (Cr) 67: 1901 (1) Cr L J 056 (657) (Pr 11) 
(Kerala). 

-Ss. 339, 341—Scope—Wrongful restraint — User 

of public way to carry a corpse to funeral ground — 
Obstructions — Offence — Good faith and belief of 
having a lawful right-Not a good defence. See Penal 
Code (I860), S. 241. (19G3) 2 ML] 80 :1963 Mad L J 
(Cr) 337. 

-Ss. 339, 341—Exception—Obstruction by mem¬ 
bers of Hindu Community to IIarijao in taking a corpse 
along public road — Constitutes an offence under 
S. 341—Exceotion to S. 339 does not apply. See Penal 
Code (1860), S. 341. (1963) 2 Mad L J 80 t 1903 Mad 
L J (Cr) 337. 

-Ss. 339 and 341—Wrongful restraint?—Meaning 

— Public path passmg through accused’s field — 
Neighbour passing with ploughs—accused armed with 
sticks obstructing him and striking bulls, making 
them run away — Accused held guilty of wrongful 
restraint. 

Tne offence of wrongful restraint is linear in its 
scope; while wrongful confinement is circular in its 
character. Wrongful restraint is keeping a man out 
of a place where he wishes to be and has a right to 
be. A person may obstruct another by causing it to 
appear to the other that it is impossible, difficult or 
dangerous to proceed as well as by causing it 
actually to be impossible, difficult or dangerous for 
that °tffer to proceed. The obstruction must be 
physical. A verbal prohibition or remonstrance does 
not amount to such obstruction. The offence is the 
abridgment of the liberty of a person against his will. 

In a wrongful restraint there need not be any stop- 

P k g ® , move ! neat; « ®ay be directed into a 
channel different from the direction, in which the 
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vicrim intends to move. Physical presence of the 
obstructor is not necessary; nor is any actual assault 
necessary and fear of immediate harm restraining a 
man out of a place where he wishes to be and has 
a right to be is sufficient. Case law Ref. 

The accused, -who were the owners of a certain 
land through which a pathway passed, came there 
armed with sticks and obstructed a neighbour when 
he was passing with his ploughs and struck the bulls 
and made them run away. The neighbour came heme 
fearing that if he proceeded further he would also 
be beaten. The accused’s pleas of pnvate way over 
the land and resistance under a bona fide claim of 
right were negatived. 

Held, that the accused were guilty of wrongful 
restraint. (’52) 1952 Mad W N 163 : 1952 Mad W N 
(Cr) 39 : 65 Mad L W 446 : 1952-1 Mad L J 164 : 
1954 Cri L J 283 i A I R 1954 Mad 247 (24S) 
(Prs 8,10). 

-S. 339—Essentials of offence. The definition of 

robbery requires that either death or hurt or wrongful 
confinement is caused or the victims put in fear of 
such result. There must be evidence and it must be 
actually found that there was the fear of death or 
hurt or wrongful confinement. 1959 Cri L J 12u3 : 
AIR 1959 Orissa 171. 

-S. 339- Exception—Accused charged for putting 

lock on a house from outside and convicted — Ac¬ 
cused recorded to be in possession of the house in 
the raiyati parcha in the survey operations—Magis¬ 
trate also acquitting accused on a similar charge two 
months previous to the occurrence holding that the 
accused was in possession of the house — Held, as 
there was sufficient ground to induce the accused to 
believe that he could go and put a lock on the house, 
his case was covered by the exception and hence his 
conviction was unsustainable. 1964 B L J R 321. 

-S. 339—Applicability — Obstruction in bona fide 

belief of right — No offence under S. 339, held com¬ 
mitted — Matter could be settled by Civil Court and 
resort to criminal Court was unjustified. AIR 1955 
N U C (Raj) 1073. 

-Ss. 339, 341—Applicability. 

Where the passage through the plot on which the 
complainant’s sen was proceeding" with the com¬ 
plainant’s cart full of manure had been used for long 
time as a passage for carts to the complainant’s fields, 
and the accused prevented the son ot the complainant 
along with the cart to proceed towards the cpmplain- 
aut’s field by erecting a wall across the passage the 
offence under S. 341 was clearly made out. 1953 Raj 
L W 199 : 1954 Cri L J 1005. 

SECTION 340 

-Ss. 340. 339, 341 — Word “proceed” in Ss. 339, 

340 -Meaning of-Obstruction of bus from proceed¬ 
ing towards its destination—It amounts to wrongful 
restraint of passenger’and crew of bus. The word 
‘proceed* in Ss. 339 and 340 is confined to the case 
of a person who can walk on his own legs or can 
move by physical means within his own power. 
Surely the word proceeding’ includes the case of 
proceeding by outside agency. See Penal Code (1800), 
S.‘ 339. 1964 (2) Cri L J 20 : AIR 1904 Cal 286. 

-Ss. 340, 347 k 383 — Wrongful confinement for 

purpose of extorting money—‘Injury’ in S. 383 need 
not be physical. 

The accused who were chaukidar and daffadar 
charged the complainant with theft of an article 
belonging to a certain person. The complainantdenied 
the charge. Thereupon the accused said that they 
would take him to the police station. They accord¬ 
ingly tied him with a turban and took him towards 


the police station. On their way they detained him 
in an orchard where they made a proposal of payment 
of Rs. 50 for his release. The complainant then.got 
himself released by making the payment. 

Held that (i) the action of the accused in keeping 
the complainant tied in the orchard was certainly an 
act which amounted to wrongful restraint in such a 
manner as to prevent that person from proceeding 
beyond certain circumscribing limits. 

(ii) the word ‘injury* in S. 383, Penal Code, was not 
confined to physical injury. Even a terror of a 
criminal charge, whether true or false amounts to a 
fear of injury 7 WR(Cr) 28, (1824) SC&P 479, 
Rel. on. 

(iii) the accused by threatening to take the com¬ 
plainant to the thana on a charge of theft had put 
him in fear of injury and therefore their act amounted 
to wrongful confinement for the purpose of extorting 
the complainant. 1952 Cri L J 1391; AIR 1952 Pat 
379 (3S0)(Pt A) (Pr 2). 

SECTION 341 


SYNOPSIS 

(Penal Code (i860), S. 341.) 

1. Wrongful restraint. 

2. Sentence. 

3. Practice and procedure. 

1. Wrongful restraint. 

-Ss. 341, 339, 340 - Word “proceed” in Ss. 339, 

340—Meaning of—Obstruction of bus from proceed¬ 
ing towards its destination — It amounts to wrongful 
restraint of passenger and crew of bus. The word 
"proceed” in Ss. 339 and 340 is confined to the case 
of a person who can walk on his own legs or can 
move by physical means within his own power. 
Surley the word “proceeding” includes the case of 
proceeding by outside agency. See Penal Code 
(1860), S. 339. 1964 (2) CriLJ 20 i AIR 1964 
Cal 280. 

-Ss. 341, 339 - Obstruction—Meaning—It means 

physical obstruction, may be by force or menaces and 
threats—Offence under S. 339 or S. 34L is determined 
more by nature of effect caused and not by nature *ot 
act. See Penal Code (1860), S. 339. AIR 1955 NUC 
(Cal) 1420. 

-Ss. 341 and 427 — Wrongful restraint and 

mischief. 

A fisher woman who occupies on payment of rent 
daily a particular stall in a fish market has a rignr 
to be at that stall and cannot be thrown out ot it 
without due process of law. Hence preventing her 
from exercising her right to go to the stall i s ® n0 “*S®® 
under S. 341. And it in order to diminish the utility 
of the property to her rubbish etc. are dumped sue 
prevention will amount to mischief punishunder 
S. 427. 1954 Cri L J 551 : A I R l9o4 Cal 192 (192) 

_Ss. 341 end 339 - Ranbir Penal Code (12 of 1989 

Svt.) — Joint owner of a house having larger share 
preventing co-owner having smaHer share fro 
using a door opening into Sehan - Bight of su 
other owner to use the door not established Action 
does not constitute offence of wrongful 
Dispute can best the settled by -civil Court, see 
Penal Code (I860), S. 339. 1964 (1) Cr. L J 40 : AIR 
1964 J and K 4. 

-S. 341 — Applicability — Complainant carrying 

wheat without licence- Bailable offencey 
private persons - Offence -The accused wereheW 
Suillv of an offence under Ss 341 and 147, LIP. J* 
See Madhya Bharat Essential Supplies (Temporary 
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Powers) Act (3 of 1948), S. 15. AIR 1955 N U C 
(Madh B) 1222 (DB). 

-S. 341 — Applicability — Vacant house locked 

by accused — Offence of wrongful restraint — If 
committed. 

The applicants asserted that the house in dispute 
belonged to the village community and locked it 
accordingly. They were convicted under S. 448, 
Indian Penal Code. While the Additional Sessions 
fudge in appeal altered the conviction to one under 
S. 341 of the Penal Code. 

Held, that there was a bona fide dispute about 
title to the house and the ictention requisite under 
S. 441, Indian Penal Code was wanting In any 
event, there could be no offence under S. 341, Penal 
Code. That section contemplates an offence against 
person and not against property. A person cannot 
be convicted of wrongful restraint if he locks up a 
house under a bona tide claim of the same. 1930 
HP LJ (Notes) 106. 

-Ss. 341 and 339, Exception — Obstruction by 

members of Hindu Community to Harijan in taking 
a corpse along public road — Constitutes an offeoce 
under 8. 341—Exception to S. 339 does not not apply 
—Constitution of India, Ait. 19 (1) (d). 

Obstruction by certain members of Hindu Com¬ 
munity to Harijan Christians in taking a corpse along 
Q public road is an offence punishable under S. 341, 
I. P. Code. The fact that the obstruction was only 
to the corpse being taken along the road and not to 
the Harijans is no defence, fn such a exse exception 
to S. 339, I. P. Code cannot also be resorted to as it 
applies only to 'private way' and not to public roads. 
Besides, the Harijan residents have a right under 
Art. 19 (1) (d) of the Constitution to move freely on 
the public roads in India and to use every public 
road. 50 Mad 073; (1938. 2 M L J 160; I L R (1947) 
Mad 555 and 1949 M W N (Cr) 216, Rel. on; AIR 
1958 SC 1032, Dist. (1963) 2 Mad L J 80:1963 
Mad L J (Cr) 337. 


-Ss. 341 and 339 — Scope—Wrongful .restraint — 

User of public way to carry a corpse to burial 
ground—Obstructions — Offence — Good faith and 
belief of having a lawful right—If good defence. 

Every citizen has a right to use a public road in a 
lawful manner and will have a right to take a corpse 
along the public road. It would not be a valid 
defence to plead that the obstruction caused was 
only to the carrying of the corpse and not to the 
persons who carry it. This right of movement is also 
guaranteed under the Constitution. The Exception 
to S.339 of the Penal Code, i.e., the obstruction 
caused in good faith and believing to have a lawful 
right to do so is not an offence, applies only to 
pnvate way. (1963) 2 MLJ 80: 1963 Mad L J 
(Lr) 337. 


—-Ss. 341 and 95—Wrongful restraint—It is doubt- 
iuI whether, without physical obstruction, by mere 
words, a person commits offence under S. 341—Ever 
if it is considered offence S. 95 applies. 1951 M W N 

ffi )1 L {l X'JP UlUh * 131 1951 Mad W N 71 
<1)«i 52 Cri L J 716 (1): A I R 1951 Mad 759 (759 
(Pr 1). 1 


—-Ss. 341,339 — Wrongful restraint — Where 
complainant was going to his lands with his bi 
through a pathway, the accused came there w 
sticks and obstructed him and his bulls and beat a 
drove away the bulls and the complainant came av» 
tearing that if he proceeded further he would also 
oeaten the offence of wrongful restraint is made o 

ill 195? M?d m) 18 ®”' s - 339 - 1954 c,i L12S 


C p„ j Wrongful restraint -Prevention to pi 

eed xn desired direction amounts to offence 


Liberty to proceed in any other or reverse direction 
is of no avail. 

Any person travelling in a vehicle is entitled to 
travel in that vehicle, and should not be compelled to 
get down from that vehicle arid walk or proceed in 
any other manner the obstructor wants. rhat is 
elementary commonsense. Where, therefore, a driver 
of a bus makes his bus stand across a road in such a 
manner as to prevent another bus coming from be¬ 
hind to proceed further, he is guilty of an offence 
under S. 341. Penal Code, of wrongfully restraining 
the driver and the passengers of the other bus.^ It is 
absurd to say that because the driver and the pas¬ 
sengers of the other bus could have got down from 
that bus and walked away in different directions, or 
even gone in that bus to a different destination, iu 
the reverse direction, there was, therefore, no wrong¬ 
ful xestraint. Such a contention will make “wrong¬ 
ful restraint” under the Penal Code infructuous and 
meaningless. Proceeding in any direction must only 
mean proceeding in that direction and not in any 
other direction, much less in the reverse direction. 
A I R 1947 Mad 124, Rel. on; AIR 1942 Mai 539, 
Disting. (1949) 2 Mad L J 703 : 62 Mad L W 864 : 
5L Cri L J 5GS : 1949 Mad W N 838 : 1950 All W R 
(Supp) 10 : 1950 All Cri Cas 27 : I L R (1950) Mad 
858 : AIR 1950 Mad 233 (233, 234) (Prs 4,5). 

-Ss. 311 and 342 — Obstruction or restraint—Gist 

of offence. 

In every case of assault or hurt, certainly there 
will be a momentary restriction of the person injured 
but the gist of the offence either under S. 341 or 
S. 342 is that there must be a restraint when there 
is a desire to proceed in a particular direction. 23 
Cut L T 88 : 1957 Cri LJ 769 : AIR 1957 Oriisa 130 
(143) (Pt J) (Pr 33) (DB). 

-Ss. 341, 342—Wrongful confinement or restraint 

—Test of — Coercion of miad may be sufficient. See 
Penal Code (I860), S. 342. 1959 Cri L J 368 : A I R 
1959 Punj 134, 


-S. 341—Applicability. 

Where the passage through the plot on which the 
complainant's son was proceeding with the complai. 
nant’s cart full of manure had been used for longtime 

as a passage for carts to the complainant's fields and 
the accused prevented the son of the complainant 
along with the cart to oroceed towards complainant's 
field by erecting a wall across the passage the offence 
under S. 341 was clearly made out. 1953 Raj L W 


—Ss. 341, 376, 453 and 509 (ii) read with S. 28- 
Six accused charged under—Conviction for lesser 
offence under S. 354 when offence under S. 370 not 
proved beyond doubt— One of the accused found 
guilty under Ss. 341 and 509 (ii) — Others uuder 
S. 453—Conviction for offences ;committed by the 
co-accused. 


A-0 was found to have threatened P. W. 2 (the 
husband) with a grievous hurt with a ‘bichua' and to 
have wrongfully confined him for a sufficiently long 
time to enable the other accused 1 and 2 to gaiu their 
object of taking away forcibly P. W. 1 (the wife) from 
the house at 9 p. m. with the common object of com. 
rnitting some mischief on her. The evidence of 
P. W. 1 was to the effect that A-1 entered the house 
and took P. W. 1. away by force against her will with 
1 u j l A " 2 to a stled somo distance away. A-l dis. 
robed her and A-2 gagging, they ravished her and 
A-3 to 5 who came there also joined in committing 
rape. P. W. 3 traced P. \V, 1 and A-l and A-2 to the 
shed and brought her back run-down and exhausted 
to the house where A-0 was still bolding P. W. 2 in 
restraint and it was stated that he threatened further 
danger if P. Ws. 1 and 2 continued to live there 
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Hence they left the place the same night to settle 
elsewhere and no disclosure of the offence was made 
out of shame. 

The medical examination of P. \V. 1, some days later 
could not disclose any injury and any evidence what- 
ever there might have been of the commission of the 
offence under S. 376 had been obliterated by time. 
The trial Court acquitted accused 3 to 5 and convict¬ 
ed A-l and A-2 under Ss. 376. 453, 509 (ii) and 341 
and convicted A-6 under Ss. 509 (ii) and 341 as also 
under S. 453. The accused 1 and 2, preferred an 
appeal and A-6 another and they were heard together. 

Held: The statement of P. W. 1 if it had been made 
immediately after the occurrence, there could have 
been first-hand information as to the offence of rape 
under S. 376 and any signs noted on her person or 
her clcihes may be taken a; circumstantial evidence 
corroborating her evidence on the matter as held in 
(1945) TLR 109. The convintion of A-l and A-2 on 
the uncorroborated testimony of the person alleged to 
be ravished cannot be maintained when the medical 
examination long after does not help in any way and 
especially when her evidence was not relied as against 
A-3 to A-5 by the trial Court. 

Rut A-l and A-2 could not escape for what they 
did to P. VV. 1. No explanation is offered by them. 
All the elements required for proving the offence 
under S. 354, I. P. Code, were mentioned in the 
charge against them and so the conviction under 
S. 376 was changed to one under the lesser offence 
under S. 354. Their conviction under S. 453 was 
maintained. 

A-l and A-2 were rightly convicted under Ss. 509 
(ii) and 341 on the principled constructive liability 
under S. 28 as the offences thereunder had been com. 
mitted by their co-accused A-6. Similarly A-0 was 
richtly convicted under S. 453 also for offence com¬ 
mitted by A-l and A-2. 52 Cr L J 874 : I L R (1951) 
Tra-Co 164 s AIR 1951 T C 167 (DB). 


direction when the jury -are told that they could 
convict the accased under S. 341 even of the intent 
necessary for conviction under S. 300 is not proved 
See Criminal P. C. (1898), S. 238. 52 Cr L J 189 1 
AIR 1951 All 504. 

-S. 341 — Criminal P. C. (1898), S. 4 — Complaint 

can be of offence committed — There cannot be com. 
plaint under Ss. 341, 447,501 and 500 Penal Code, 
read with S. 106, Criminal P. C. See Criminal P. C. 
(1898), S. 4. AIR 1951 All 494. 

-Ss, 341, 339 — Accused obstructing private 

right of way alleged by complainant over land of 
accused — Accused denying existence of right of way 
—Trial and conviction under S. 341 — Revision- 
Accused can plead that evidence adduced did not 
exclude existence of bona fide belief io mind of 
accused that he had right to obstruct—Act is not 
offence in view of exception toS. 339—Proper remedy 
of complainant lies in civil Court. See Penal Code 
(i860), S. 339. 51 Cri L J 609 : AIR 1950 Assam 82. 

-Ss. 341. 448, 147—Acquittal on charge means 

that elements necessary to constitute offence have not 
been proved — Trial under Ss. 448. 147 and 341- 
Conviction only under S. 448 — Element of S. 448 
relating to intent held not established. Acquittal 
under Ss. 147 and 341 — Effect. See Penal Code 
(I860), S. 448. AIR 1955 NUC (Cal) 5921. 

-S. 341—Scope—Slightest unlawful obstruction to 

liberty of subject is punishable. AIR 1955 NUC (Cal) 
1420. 

-Ss. 341. 148. 149 and Ss. 302/34 and 109- 

Charges under—Leaving out S. 149 in relation to 
charge of murder held was a serious omission as it 
would keep the door open for guilty man to escape. 
See Penal Code (1860), S. 148. 1950 Cri L J 1358 1 
AIR 1956 Trav-Co 230. 

SECTION 342 


• —S. 342 — Corroboration of evidence admitted 
under the section-Extent of — Witness resiling from 
statement in committing Court - Such statement ad¬ 
mitted under S. 288. Cr. P. C.—Conviction for murder 
based on such sole evidence — Satisfaction about its 
truth and reliability essential beforo convicting the 
accused. See Criminal P. C. (1898), S. 288. 1964 (2) 
Cri L J 359 i AIR 1904 S C 1357. 

-Ss. 342, 332-Police officer entering house to pre- 

vent breach of peace beaten and conGned by accused. 
The accused are guilty under Ss. 332 and 34-. See 
Penal Code (18e0), S. 332. 52 Cri L J 220: AIR 19al 
Ajmer 37. 

_S. 342-Person likely to commit breach of public 

peace and tranquillity—His arrest without warrant» 
not justified. -See Criminal P. C. (1898), S. 151. 19G5 
(1) Cri L J 413 : AIR 1965 All 161. 

-S. 342 -Criminal P. C. (1898), S. 423 - Alter the 

finding-The conviction of the accused can be aiterM 

from Ss. 342 to 305. See Criminal P. C. (1898), S. 423. 
AIR 1954 All 51. 

_S, 342 — Owner of house where person is 

wrongfully confined when not guilty. 

Mere ownership of a house where a person was 
wrongfully confined does not render the> ownei ot 
th» house liable to be punished under S. 342un 
there is evidence to the effect that he took part in the 
wrongful confinement or abetted it in furthers e 

the common object of ‘he un awful assembly. 52 

i i Qi9 • 1951 All W R (HC) 4 d8 i 19ol All ^ 
109® 1952 All L J 39 , AIR 1951 All 037 (040, (PC O 

-S. 341— Criminal P. C (1698), Ss. 238 and.297— tPr 2 a opHeability—Application for permission 

S.^ 34 ^ 1 . "Pena^C^de—LegalUy^of-^he7e Ct Ss no rnis^ rfJ? - Search without 


2. Sentence. 

__S. 341—Sentence-Several persons convicted for 

offence under—Commission of offence not likelv but 
for presence and support of one of them-Higher 
punishment in his case is justified. 52 Cr L J 189 1 
AIR 1951 All 504 (507) (Pt E) (Pr 15). 

_Ss. 341, 141, 149 — Accused preventing proces¬ 
sionists from proceeding along mosque on public high¬ 
way with music — Accused held guilty under S. 341 
read with:S. 149-But in view of the general nature of 
the incident itself and in view of the fact that the 
accused would be liable to punishment by virtue of 
S. 149 held it will be more proper and more logical 
not to record a separate conviction against these 
accused in respect of individual acts under o. 341. 
1“ Penal Code (I860). S. 141. AIR 19GlMys57 
(DB). 

_Ss. 341. 148 and 149—Sentence — Sentence of 

two years’ rigorous imprisonment awarded in respect 
of offence undey S. 148 -Sentence of one month s 
simple imprisonment awarded in respect of offence 
under S. 341 read with S. 149-Sentence of fine in 
resDect of latter offence was uncalled for. 19C1 (1) 
g L J 291 : AIR 1961 Mys 57 (DB). 

-S. 341-Sentence. 

Held, that the Magistrate had no right to order the 
maintenance of the passage and the demolition of 
the wall which caused the obstruction. 1953 Raj 
L W 199 s 1954 Cri L J 1005 (1005, (Pt B) (Pr 2) 

3. Practice and procedure. 
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warrant — Legality — Obstruction to such search 
Effect—Held ro offence under S. 342 See 

Cr. P. C. (1898), S. 90. AIR 1955 NUC(Cal)42/6 

(DB). 

-Ss. 342, 354—Essentials under S. 354. 

The act of an accused in confining a girl of 3 years 
in a room, in making her lie on a bed and then sit- 
tingon her and becoming-naked is clearly one amoun¬ 
ting to use of criminal force with the intention or 
knowledge that the girl’s modesty will be outraged 
and the accused can be convicted under S. 3o4 and 
S. 342. 1953 Cri L J 964 s AIR 1953 M*dh B 14.. 
[Overruled on another point in AIR 1967 S C 63.] 

-S. 342 — Offence of wrongful confinement in 

course of dacoity — Offences are distinct—S. 71 not 
applicable—Separate sentences must be imposed. See 
Penal Code (I860), S. 71.1962 (1) Cri L J 163 : AIR 
1962 Manipur 7. 

-S. 342—Obstruction or restraint-Gist of offence. 

Wrongful confinement is a species of wrongful res¬ 
traint. The gist of the offence either under S. 341 or 
342 is that there must be a restraint when there is a 
desire to-proceed in a particular direction. 1957 Cri 
L J 769 s AIR 1957 Orissa 130. 

-S. 342-Applicability—Wrongful confinement— 

Person confined incapable of departing without 
immediate seizure by confiner and unable to escape 
—Offence. 

While, no doubt, the absence of any desire on the 
part of the person confined to move would detract 
from it being an offence under S. 342, I. P. Code, the 
mere omission of an attempt to run away when there 
is a watch, does not mean the absence of a desire to 
move. Where it cannot be said that an escape is open 
to the person confined, even if he wished to elfect an 
escape, and the circumstances are such that the per¬ 
son confined could not depart without being seized 
immediately by the confiner, the offence of wrongful 
confinement must be held to be committed. ILR 
(1950) Cut <185 :20 CLT 153: AIR 1951 Orissa 
142(145) (Pt B) (Pr 7) (DB). 

-S. 342 — Accused tried and acquitted of the 

charge under S. 342, Penal Code — Can be tried sub¬ 
sequently for offence under S. 43G, Penal Code. See 
Cr. P. C. (1898), S. 403. 1962 (l)CriLJ73: AIR 
1962 Pat 13. 

-Ss. 342 and 341 — Wrongful confinement or res¬ 
traint—Test of—Coercion of mind—Sufficient—Ac¬ 
tual physical restraint not essential. ILR (1958) Pun? 
2319 1 60 Punj L R 563 i 1959 Cri L J 368 i AIR 1959 
Puoj 134 (142) (Pt A) (Pra 29, 30). 

—Ss.342,166—Proof—Charge against police officers 
Test—Delay in making complaint—Effect on prose- 
cution is almost fatal. See Penal Code (1880), S. 160 
1952 Cri L J 1390 i AIR 1952 Vindh Pra 57. 

SECTION 347 

——S. 347—Accused prosecuted on complaint for 
charge under S. 347, Indian Penal Code—Complain¬ 
ant absent on date of hearing—Accused cannot be 
discharged — Order discharging accused is void, See 
Criminal P.C. (1898), S. 247. 1964 M P L J (Notes) 
183, 

-Ss.(347, 340 and 383—Wrongful confinement for 

purpose of extorting money—'Injury* in S. 383 need 
not be physical. See Penal Code (I860), S. 340. 1952 
Cri L J 1381: AIR 1952 Pat 379. 

SECTION 349 

•““Ss. 349,350 and 353—Criminal force to deter 
public servant from discharging his duty—Sales Tax 


Officer-Surprise visit to shop of dealer and perusing 
account books of dealer — Act of snatching away the 
books from the hands of Officer-Offence commuted 
—Act also an offence under S. (1) (h) of Bmar 
Sales Tax Act (19 of 1947)-PrO‘ecution launched for 
graver offence under the Penal Code and not under 
S. 20 (l)(h)of the Sales Tax Act—Not an unwarranted 
procedure. (1964) 1 SCJ 116 : (1963) 1 S C W R 
324 : 1963 B L J R 430 : 1964 Mad L J (Cr) 42 : 
(1963) 14 S T C 398 : (1963) Supp l S C R 4 19 : AIR 
1667 S C 170 (171 to 173) (Prs 4 to 6, 8 to 10). 

-S. 349 — Force must be against human being and 

not against inanimate object. See Penal Code(lS60) t 
S. 146. 1953 Cri L J 1729 : AIR 1953 All 749. 

SECTION 350 

-Ss. 350,331 -Intimidation—Assault—English and 

Indian Law—Collection of arrears of Laud Revenue 
by village munsif — Threat by village munsif to dis¬ 
train earrings worn by agriculturist — Village gold¬ 
smith called for — On arrival of goldsmith, one 
amongst those present paying amount of arrears, con¬ 
duct of village munsif held did not amount to insult., 
intimidation or assault. See Tort — Insult (1964)2 
Cri L J 636 : AIR 1964 Aodh Pra 382 (DB). 

-S. 350-Criminal P. C. (1838), S. 522 (l)-Use of 

criminal force or intimidation under S. 522 (l), Cr. P. 
Code the offence of which a person is convicted must 
be attended by criminal force or show of force or by 
criminal intimidation. By the words ‘criminal force* 
it is intended to mean 'criminal force* as applied to a 
person and not as applied to an inanimate object 
1956Cri L J 214 : AIR 1956 Cal 32 (32) (Pr 4) (DB). 

SECTION 351 


-S. 351—U. P. Prevention of Cow Slaughter Act 

(1 of 1950), S. 8—Attempt to slaughter and preparing 
for slaughter — Distinction — Mere preparation for 
slaughter of cow is no offence. See U. P. Preventiou 
of Cow Slaughter Act (1 of 1956), S. 8. 1962 (1) Cri 
L J 7: AIR 1962 All 22. 

-S. 351—Assault—Aiming lathi blow. 

Where a number of persons aim lathi blow at an¬ 
other, it is an act which irrespective of whether the 
blow hit the mark, renders the wielder guilty of 
assault as defined under S. 351.1957 All W ft (HC> 
149 : 1957 All L J 308. 1 1 

——Ss. 351 and 353—Police going to arrest offender 
—Offender running away with a gun in hand with¬ 
out attempt to aim at police — No offence under 
S. 353 is committed as there is no assault. 

Where a police party goes to arrest an offender in 
connection with a cognizable offence and the offender 
merely runs away with a gun in hand without at¬ 
tempt on his part to aim it at the police in order to 
deter them from arresting him, he cannot be said to 
have committed assault on the police and therefore 
cannot be convicted under S. 353. 51 Cri L j 657 , 
AIR 1930 Kutch 23 (23) (Pr 5). J * 

-S. 351 - Lifting one’s lota to hit head constable 

constitutes^ assault. A I R 1951 Madh Bha 42 (43) 

——Ss. 351, 353 and 503 — Assault or 'criminal inti, 
midation—Test. 

Where the accused for the purpose of inducine the 
revenue inspector to desist from distraining his pro¬ 
perties, hreatened to kill the revenue inspector he is 

nnE ? & rai p al i Pr“J daU ?“ un . der S - 503 and not 
S P ? nal Co ‘l e * when ^ere « no evidence 
to show that the words were accompanied by anv 

gesture, which is essential for constituting assault 
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1960 Mad W N 186 :1959 Mad L J (Cr) 266 s 1959 
Cri L ] 1084 : AIR 1959 Mad 342 (342) (Pr 1). 

SECTION 352 


©-S. 352—Applicability—Charge under S. 354 — 

Essentials not proved—Offence held one under S. 352. 
-See Penal Code (I860), S. 354. 1954 Cri L J 1793: 
AIR 1934 SC 711. 


9-S. 352—Sentence. 

Where the accused was a railway officer of some 
.status, and as such it was his duty to behave fairly 
and courteously to passengers, his conduct in forcibly 
trying to occupy the seat occupied by a woman pas¬ 
senger and her babe and assaulting her when she 
resisted, calls for censure, and where he had added 
insult to injury in casting aspersions on the character 
of that passenger the Court must award the maximum 
sentence permissible under S. 352. Ram Das v. State 
of West Bengal. 1954 Cri L J 1793 : A I R 1954 S C 
711 (714) (Pt B) (Pr 8). 

-S. 352, 21, 353 — Duties of Administrator similar 

to those of Manager of Court of Wards—Conflict bet¬ 
ween High Courts whether latter are public servant 
within S. 21, Penal Code - Benefit of doubt to be 
given to accused. See Penal Code (I860), S. 21. 1952 
Cri L J 217 : AIR 1952 Ajmer 13 (1). 

-Ss. 352, 392—Illegal and unauthorised seizure of 

account books from factory by Excise Department 
Officer—Owner does not commit offence under S. 392 
in recovering them — If force is used in recovering 
books case falls under S. 352—Agent's possession is 
principal's possession. 1954 All W R (HC) 128: 
1904 All Cr R 107 : 19G5 (2) Cri L J 582 : AIR 1965 
All 543 (545, 54G) (Pt A) (Prs 20 to 22. 24, 26). 

-S. 352 — Sentence — Offences under Ss. 379 and 

352 of the Code —Cumulative sentence. As each of 
the Ss. 379 and 352 creates a substantive offence, the 
sentence on each should be separate and independent 
4nd hence where the accused is convicted under S. 379 
read with S. 352 the imposition of cumulative sen¬ 
tence of fine in respect of both is unwarranted. See 
Criminal P. C. (1898), S. 35. AIR 1955 N U C (All) 
'5501. 

_Ss. 352,447 and42G—Possession—Natureof—For 

•the purpose of conviction under Ss. 447, 352 and 426, 
Penal Code, if the complainant alleges dispossession 
and if he succeeds he would succeed ia establishing 
the commission of the offence under S. 447, Penal 
Code - See Penal Code (I860), S. 447. A I R 1954 
All 650. 

_Ss. 352 and 353—Applicability. Offence contem- 

'plated by S. 34, Police Act not committed within the 
view of Police officer—S. 34 is not attracted—Resist¬ 
ance to arrest police officer—No olfence under S. 352 
or 353. See Police Act (1801), S. 34. 1960 Cri L J 
1420 : AIR 1960 Assam 206. 


_Ss. 352, 353, 97. 99 - Constables taking accused 

to dispensary— Assault on constable-Right of private 
defence—Criminal P. C. (1895), S. 157. 

Information was received at the police station that 
the accused was behaving in a disorderly manner in 
a public street under the influence of drink. There¬ 
upon some police constables went to the spot and 
brought the accused to the police station. Then Head 
constable asked five or six constat les to take the 
accused to the local dispensary for his examination 
by the medical officer. On the way, the accused 
refused to go any further, and resisted the attempts of 
the constables to drag him to the dispensary. While so 
resisting, he gave a blow to a constable and another 
to the other constable and made good his escape. 


Held, that the police constable had no legal autho- 
nty to require the accused to submit to medical exa 
mmation, and the accused had the right of defending 
himself against the force sought to be illegally exer. 
cised against his person in pursuance of that order" 
The result was that the accused was not guilty either 
under S. 353 or under S. 352 of the Penal Code. 61 
Rom L R 30 i 1959 Cri L J 325 : l L R (1959) Bom 

( S DB) AIR 1959 BOm 284 <2S6,2S7> * PrS 10, 12 t0 15 * 

—S.^-Criminal P C. (1898), S. 403-Acquittal 

under b. 3o2, Penal Code—Trial on same facts under 
S. 323, Peual Code. A person acquitted under S. 247 
on a charge of using criminal torce under S. 352, 
Penal Code cannot be tried in respect of the same 
criminal matter on a charge under S. 323, Penal Lode 
1953 Cri L J 496 i AIR 1953 Cal 197. 


452, 353 Assault on public servant in execu¬ 
tion of his duty as such public servant — Travelling 
held not part of duty—Offence held one under-The 
offence committed would be one under S. 352. It is 
too much to say that the officer was travelling by 
virtue of the office he held. 1960 Cri L J 824 : A IR 
1960 Ker 200 (201) (Pr 3). 

-S. 352—‘Assaults or uses criminal force.' 

Putting hand on the shoulder of the Vaccinator and 
asking him a question that may legitimately be 
asked is not such a gesture or preparation to use 
criminal force which would bring the act of the 
accused within the meaning of the expression 
“assaults or uses criminal force" in S. 352. Madh 
BLR 1954 (Cri) 64 : 1954 Cri L J 531: 1954 All 
W R (Sup) 33 : Madh B L J 1954 H C R 7Si): A I R 
1954 Madh Bha 33 (33) (Pt B) (Pr 3). 

-S. 352—Prisoners in police lock up—Allegations 

of ill treatment—Necessity of corroboration. 

Though an under-trial prisoner in police custody is 
necessarily annoyed with the police on account of his 
detention and is likely to make any wild accusation 
against the police officers as soon as he is brought 
before a Magistrate and hence on his uncorroborated 
testimony, it would not be proper to put (he officers 
on trial, it is well known that there are several 
methods of causing pain to an under-trial prisoner 
either for the purpose of extorting a confession or 
compelling him to give a bribe, or for any other rea¬ 
son, without leaving any visible mark of injury. The 
Court therefore cannot lay down an invariable rule of 
prudenee to the effect that no allegation by any 
under trial prisoner about ill treatment during police 
custody should be believed unless it is corroborated 
by independent evidence. (1965) 31 Cut L T 695. 

-S. 352 - Criminal P. C. (1898), S. 241 - Order 

after local inquiry that no case under S. 379, Penal 
Code, was made out — Case proceeding as summons 
case for offence under S. 352, Penal Code—Evidence 
disclosing offence under S. 379—Magistrate can subse¬ 
quently charge accused under S. 379 also and proceed 
as warrant case—See Criminal P. C. (1898), S. 241. 
1952 Cri L J 691 1 AIR 1952 Orissa 142. 

-S. 352 — Deceased attempting to remove a gun 

from the hands of another accused — Young age of 
accused — Facts held sufficient for not inflicting 
extreme penalty of death. ('50) 2 Pepsu L R 285 
(DB). 

-S. 352 - Prisons Act (1894), S 45 (2) - Offence 

under 8. 45(2) — Prisons Act corresponds to offence 
under S. 352, Penal Code and not under S. 353, Pena 
Code—Offence bv prisoner falling within S. 353, Penal 
Code is cognizable — Police taking cognizance and 
submitting challan to sub.divisional Magistrate - 
Latter does not act without jurisdiction in taking cog¬ 
nizance of case — See Prisons Act (1894). S. 45(2). 
1960 Cii L J 1661: AIR 1960 Raj 288 (DB). 
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SECTION 353 
SYNOPSIS 

(Penal Code (i860), S. 353). 

1. Scope and applicability. 

2. Assault on public servant in the execution of 

his duty. 

3. “With intent to prevent or deter public ser¬ 

vant from discharging his duly.” 

4. ‘In consequence of'. 

5. Assault on public servant acting in good faith 

and under colour of office. 

6. Procedure. 

7. Conviction and sentence. 

1. Scope and applicability. 

-S. 353 — Applicability — Section 14 (3) of 

Madras General Sales-lax Acl does nol empower 
officer wilh the powers of Police officers to cnler 
domestic premises on mere suspicion — Entry 
amounting to trespass — Occupants have right 
to drive him out — Charge under S. 353 not 
sustainable. (1962) 13 STC (39: (1962) 2 Mad LJ 
87: 1062 Mad LJ (Cr) 407: 75 Mad L\V 760 (Kcr): 
1062 (1) Cri LJ 45 (46, 47) (Prs 4, 6). 

-S. 353 — Applicability — Accused trying to 

secure his own release from immediate jeopardy 

— Public servant pursuing accused not acting in 
discharge of duty — Assault — Offence — Sec¬ 
tion 353 not applicable. 1952 Cr LJ 420: AIR 
1952 Orissa 83 (85) (Pr 8 | (DB). 

-S. 353 — Cattle Trespass Act (1871), S. 24 

— Ingredients of too offences arc not same — 
Latter docs not repeal former — Does nol repeal 
by Implication, S. 353, I P. C. 

Section 24, Cattle Trespass Act, 1871, does not 
repeal by implication S. 353, Penal Code. The 
ingredients of the offences under the two pro¬ 
visions are not the same. A person would be 
guilty under S. 24 if hi rescues cattle after sei¬ 
zure. Assault or use of criminal force is not 
essential before a person can be convicted under 
S. 24 of the Cattle Trespass Act. Section 24 
was never intended to bt n substitute for S. 353, 
I. P. C. 1965 Pun LR (Supp) 366. 

-- S. 353 — Ingredients of — Main ingredient 

is assault or use of criminal force — Mere obstruc¬ 
tion to public servant would not amount to of¬ 
fence under S. 353 much less when it cannot be 
said that public servant was acting in lawful dis¬ 
charge of his official duties. 1963 (1) Cr LJ 559 
(560, 502) (PI A) (Prs 8 , 14) (Tripura). 

j-S. 353 — Conveyance carrying contraband 
articles — Powers of customs officer, preventive 
branch, lo stop and search conveyance — Dir¬ 
ection by customs officer to take conveyance to 
customs office for checking without detaining 
goods under S. 5, Land Customs Act or without 
seizure or arrest under S. 178 or S. 173, Sea Cust¬ 
oms Act — Not in lawful discharge of official 
duties — Disregard of — Offence. See Sea 
Customs Act (1878), S. 171. 1003 (1) Cr U 559 
(Tripura). 

2. Assault on public servant in the execution of 
his duly, 

-Ss. 353, 95 — Order under Epidemic Diseases 
Act (1897), S. 2—Preventing entry of pilgrims from 
outside flocking in Mela area unless they hod got 
inoculated against cholera — Order not making 
inoculation compulsory for inhabitant of area 
hw au ^ or * s * n ff competent authority to ask in¬ 
habitant to get themselves inoculaed or leave area 
,n exceptional cases — Health Officer pre¬ 
venting entry of accused, inhabitant of area un- 
ess he got himself inoculated — Accused pushing 
tVol. 12.] Fn.D, 21. 


officer and entering area- Prosecution under Sec- 
liun 353. I. P. O. — Prosecution not showing that 
accused was asked not to remain in area without 
getting inoculated as intended bv order — No of- 
lence — Assuming it to be offence. accused is 
protected under S. 95. 1965 All Crl R 85: 1965 

All LJ 440: 1965 All \VR (HC) 69. 

-Ss. 353 and 442 — Applicability — Police in 

uniform doing surveillance entering accused's 
house and beaten — Accused held guilty under 
S. 353. 1. P. Code — (Police Act (1861). Ss. 23 
and 46 (2) i — (Police Rules (U. PA under Sec¬ 
tion 46 (2) Police Act. h. 236). AIR 1955 NUC 
(All) 2781 (DB). 

-S. 353 — Cattle grazing in reserved land 

which was nut prohibited — Forest Guard wrong¬ 
ly Irving to impound them — Accused catching 
hold of guard and rescuing cattle — Did not 
exceed his right of private defence of property 
and therefore, nol guilty of offence under S. 353. 
1958 Andh LT 843. 

--Ss. 353, 352, 97, 99 — Police Constables tak¬ 
ing accused lo dispensary — Right of private 
defence — Held lhat the police constables were 
nol discharging Iboir duty when they were taking 
Ihe accused to the dispensary against his will — 
Hence no offence under S. 353 was committed 
— (Criminal P. C. (1898). S. 157). See Penal Code 
11860). S. 352. 1959 Cri LJ 825: AIR 1959 Boro 
284. 

——Ss. 333, 97, 99 — Conviction under S. 353 — 
Necessary condition -- Right of private defence 
of properly — Where u Grain Panchayat issued 
a distress warrant under the provisions of Bom¬ 
bay Village Panchavats Act and aulhorised its 
secretary to recover (hi dues from the accused 
but the order was bad as certain steps were not 
taken it was held that the accused had n right 
under S. 97 to resist the seizure of goods-—{Pan¬ 
chavats — Bombay Village Pnnchnyats Act (6 of 
1933), Rules under — Rule 13). See Penal Code 
(I860), S. 97. 1956 Crl U 087: AIR 1956 Bom 
680. 


Ss. 333 and 362 — Applicability — Public ser- 
vani — Travelling — If part of duly — Assault 
— OITence. 

Where a Co-operative Extension Officer while 
proceeding to his headquarters after attending a 
meeting or a co-operative society was assaulted bv 
Ihe accused at a bus slop, the offence committed 
would be one under S. 352 and nol under S. 353. 
I. P. C... S 353 can nppl> only, when the public 
servant is discharging the duly imposed on him 
>v virtue of his office; in other words, he must 
he performing an act. winch is so integrally con¬ 
nected with the duty attached to his office ns to 
form part of it. It is too much to say that he 
‘rnydlins by virtue of the office which he 
held. The superior protection afforded to a public 
servant was not available to him under such cir¬ 
cumstances; he must rank with any other citizen 
of the country, when he is not engaged in the 
performance of his official duty. 1059 Ker IT 
1209: 1959 Kcr LJ 1310: ILR (1960? Ker 140 . 
mOO Cr LJ 828: AIR I960 Ker 200 (201) (Pr 3). 

3B ^rr 3B1 . — Pn ! ic0 Roin « ,0 nrres * of. 
fender — Offender running away with a gun in 

u*: Am sar 1 a® 801 - s - 3si - « « 

~~S. 353 Identity of public servant assaulted, 

In an offence charged under S 
!*>»' ,«■» heart conslablh ”Lm wh» 

he was assaulted and hence the accused did no! 
to»-v ,h,l ha a public ,e r “:r™!,ot to 
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taken il in fori there wsis no mistake on the 
part ol I lit* niM'usoil ns b» the idcnlil\ "I I lit* head 
constable*. AIII 1051 MsmUi Klin 42 (43| (IM A) 
(Pr 6). 

-S. 353 — Public sc non I when is nol acting 

in execution of his duly. 

An olTicer exercising l.b olTicial duties grossly, 
illegally and in an outrageous manner, cannot be* 
deemed to be a public servant in the execution 
of his duty so as to bring an assault against such 
an olTicer within the put view ol S. 353. Thus, 
a head constable cannot be said to be acting in 
discharge ol bis duty if be acts as an arbitrator 
between two parties when they disagree and 
behaves in an impolite manner towards one of 
them. AIK 1951 Madh Blia 42 (43) (Pi C) (Pr 8). 

-S. 353 — Applicability — Prosecution for as¬ 
saulting process-server — Warrant nol bearing 
seal of execuling Court nor signed by Judge — 
EITecl — Conviction — Legality. 

The accused was prosecuted under S. 353 of 
the Indian Penal Code for assaulting a process, 
server who bad gone to execute a warrant. The 
warrant did not bear the seal of the Court which 
issued it and the signature of the Judge on it 
could nol be deciphered. No evidence was led 
to prove that the presiding Judge of the executing 
Court had signed the warrant. 

Held, that as the wan ant was nol prepared in 
accordance with the provisions of (). 21. R. 24 
(21, C. P. Code, il was not a valid warrant and 
the accused could nol Ik convicted under S. 353 
of the Indian Penal Code. AIK 1919 Pat 104: 
5 Pat 216; AIR 1934 Ali 1016. Foil.; 42 Cal 70S. 
Ret. on; AIR 1948 All 167. Nol foil. 

(The conviction was changed to one under Sec¬ 
tion 352. Penal Code, ieking on ILK (1946) Nag 
395). 1958 MPLJ (Notes) 13. 


that there is some irregularity 
of the shop by the Inspector 
the person using force against 
being convicted under S. 353. 


-Ss. 353 and 99 — Applicability — “Public 

servant" — Inspector of labour. 

An Inspector of Labour is, under the Madras 
Shops and Establishments Act. within his rights 
in making the surprise visit to a shop and noting 
the result of his visit in the book kept for that 
purpose in the shop. Even though the act done 
or attempted to be done bv him mav not be 
strictly justifiable bv law, he would be protected 
under S. 99. 

Hence the fact 
in the inspection 
does not absolve 
the officer from 
Case-law referred. 

[Note.— There are observations made as to how 
a public servant should behave considerately, 
tactfully and courteously which is the minimum 
standard of conduct that is required of public 
servants in general and subordinate officials on- 
gaged in enforcing Acts, like the Madras Shops 
and Establishments Act in particular]. 66 Mad 
L\V 301: 1953 Mad WN 558: 1953 CrI LJ 1730: 
AIR 1953 Mad 930 (938. 939) (Pt F) (Prs 8, If. 
12 ). 

-S. 353 — Illegal arrest by public servant — 

Arrested persons can use force to escape — Con¬ 
stable arresting persons committing affray — Of¬ 
fence being noil-cognisable forcible escape Is 
fmtlfled — Use of criminal force against cons¬ 
table after escape — Offence under S. 353 Is com¬ 
mit ted. 


Under S. 21. Madras District Police Act. police 
constables arc always c r. duly when interfering in 
breaches of the public peace like affray within 
their station limits and jurisdetion. Therefore, a 
constable, interfering in an affray in order to pro 
vent it. discharges his duty as a public servant 
though he is not entitled to arrest the persons 


"•inmilling an affray, the offence being non 
cognisable. And the persons engaged in affray, il 
arrested unlaw fully. arc entitled to inflict the 
necessary minimum in juries on the constable in 
order to release themselves iroin such unlawful 
custody. However, it the constable is subjected 
to criminal force bv pelting stones, after the 
persons have escaped from his custody and where 
there is no need to inflict any criminal force on 
him for the purposes ol such escape, an offence 
under S. 353, Penal Code, will he made out. 
(1950) 1 Mad LJ 27: 1956 Mad WN 34 : 63 Mad 
LW 18: 1950 All WR (Supp) 25: 51 Cri LJ 604: 
1950 Mad WN (Cri) 14: ILR (1950) Mad 1035: 
AIR 1950 Mad 365 (300) (Pr 3). 

-Ss. 353 and 324 — Applicability — Assault on 

constable while trying to arrest for cognizable of¬ 
fence — Offence. 

Causing hurt with a short sharp-edged instru¬ 
ment is an offence punishable under S. 324, I. P. 
Code and it is a cognisable offence, A constable 
even if nol on duly is entitled to arrest the of¬ 
fender for having inflicted injuries with a knife 
and if the constable is assaulted while he attempts 
to effect the arrest, il is clearly an offence under 
S. 353. I. P. (ode. 23 Cut LT 428: 1958 Cr U 
541: AIR 1958 Orissa 69 (71) (PI A) (Pr 12) (DR). 


-Ss. 353, 332, 323. 96 and 97 — Obstructing 

public servant In discharge of Ids duties — Ingre¬ 
dients of offence — Proof — Accused alleged as¬ 
saulting Police Officer who wauled lo search his 
(accused's) house for stolen articles, under powers 
conferred bv S. 165 (1), (3) and (5) of Criminal 
Procedure Code (1898) — Search contravening 
S. 165, Cr. P. Code being Illegal conviction of 
accused under Ss. 353 and 332, I. P. C. nol main¬ 
tainable — In view of illegality of search ond 
righl of accused lo private defence of person, 
conviction of accused could not be even altered 
lo one under S. 323, I. P. Code. 


To prove a charge cl causing obstruction to a 
uhlic servant in order to prevent him from dis- 
harging his duties, it must be shown bv the pro- 
edition that the public servant was discharging 
ns duties lawfully and in accordance with law. 
Vhcn a police officer wants to make a search in 
xercisc of his powers under S. 165. Cr. P. Code 
it* must satisfy bv legal and reliable evidence that 
ic had gone Ihcrc to exercise his power alter 
iillilmcnl of all the requirements of the section, 
f the procedure adopted bv the officer for the 
oarch of the house is not slrictlv legal as when 
ic fails lo complv with the requirements ol aec- 
ion 165. Cr. P. Code in the matter of making a 
ocord and sending a copy ol it to the Magistral 
s required bv sub-section (5) the accused call- 
ml be held lo ho guilty of nil offence under See- 
ion 353 of the Penal Code AIR I960 SC -10. 
[\\\ 1944 Pat 228; AIR 1937 Pat 501; AIR 
>at 66. Rel. on. 

Where the search, in carrying out which the ne- 
used was alleged to have obstructed the pul> < 
crvanl. was itself illegal, the accused K" » W" 
,r private defence of his person and if while dome 
„ he caused simple hurl lo the public . servant 
villi his teeth or nail or stone chips m onlcr 
o extricate himself from the clutches of W 
,uhlic servant holding him ,|I cannot be said tmu 
|„. accused exceeded his right of private defence 
,„d hence he cannot be said to have committcl 
hi v offence and consequently Ins conviction und r 
Is. 353 and 332. 1. P. Code having I con held 
llegal. the some could not be ottered 1 
m.l.T S 3*>3 I P. Code in the appeal. 19W 
> LJ 571:"AIR 1904 Pal 493 (405, 496, 498) (I 

—°s Vi Applicability - Attempt to «l*e 
Inlen wood from custody of Fores. Guard - Of- 
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{cnee under Forest Act not proved — Charge uuder 
S. 233 — Sustainability — (Forest Act (1927). 
SecUon 33). 

Where the accused was alleged to have attem¬ 
pted to seize logs of sal wood trojn the Forest 
tluard at the time when an olteiice under S. 33 
ol the Forest Act was alleged to have been in 
process of being committed bv others, but it was 
found that it was not proved that the offence 
under S. 33. Forest Act, had at all been com 
mitted: 

Held, that in the rheums lances. the Forest 
Guard could not be said to have been ac ting in 
execution ol his duly as a public .servant and the 
conviction under S. 353. Penal Lode could not 
stand. I960 BLJI» 12: I960 Cr LJ 034; AIR i960 
Pat 213 (214, 215) (Pi C) (Pm 5, 10). 

-S. 353—Accused snatching papers from hand* 

of officer and pushing him and causing injuries— 
Offences under Ss. 353 and 332, Penal Code and 
not under S. 26 (1) (h| of Bihar Ac t committed 
— Sanction under S. 26 (2) of the Bihar Act not 
necessary. Sec Sales.tax — Bihar Sales Tax Acl 
11947), S. 26. 1960 BUR 715. 

-S. 353 — Taxation officer has no right under 

provisions of E. P General Sales Tax Act 1 19481 
to insist on production of account hooks alter 
refusal bv dealer to produce — His ad is illegal 
and his presence on shop after refusal is as a 
trespasser — Hence even if he was pushed out 
of shop, dealer or persons assisting him cannot be 
said to have committed offence under .section. 
See Penal Code (i860! S. 186. 1065 (2) CrI LJ 

110: AIR 1905 Pun| 264. 


3. '‘With intent to prevent or deter public ser¬ 
vant from discharging his duty". 


•-S. 353 — Bihar Sales Tax Act (19 of 1947), 

Ss. 17, 20 (1) (b) — Rules under Bihar Sales Tox 
Act, R. 50 — Assistant Superintendent of Com¬ 
mercial taxes inspecting shop of appellants and 
finding two sets of account books — Appellant 
snatching books from bis hands — Surprise In¬ 
spection by Asst. Supdl. under delegated powers 
Is authorised — Offence held committed under 
S. 353, Penal Code and S. 20 (1) (b) of Bihar 
Sales Tax Act — Offence under S. 353, Penal 
Code is grave offence — Prosecution under Bihar 
Sales Tax Act requiring sanction of Commissioner 
— Prosecution under S. 353, Penal Code ulone Is 
not colourable — CrI. Rev. 1554 of 1953. D/-28-8 
1954 (Pat.), Overruled. 


The Assistant Superintendent of Commerc 
I axes p„ui a surprise visit to the shop of Ilaz 
Lull and Co., in Burch town in order to insp 
the books of accounts maintained bv the shop 
that time the appellant was in the shop. 1 
Assit. Suptd. of Commercial Taxes found that I 
sets of account books were kept in the shop, 
took them up and started looking into them 1 
appellant snatched away both the hooks * fr. 
turn passed them on to one of his servants w 
made them over to another servant who was 
the upper floor. The Asst. Supdl. directed 
orderly peon to recover the books. The nr 
was, however, prevented bv the appellant fr, 
going to the place where the account books h 
been taken and in the scuffle which ensued ] 

h L , W a lhc 1 or t rl /s shirt was torn 
Held, that the acl of the appellant michl 

said to have caused motion to the Asst Sund 

h? S ‘ b Fu r rther ’ natural effect of snatch 

Su Jr iT ,hc hnnd or hands of the As 

piffled by s. 349, I. P r f forcc as con,ei 


Mere use «4 force, however, was not enough to 
bring the aej within tin terms ul S. 353. 1. P. C. 
It had lurthcr to be shown that lurce was Used 
inlchlioiiallv L» -iiiv person without that persons 
consent in order to commit an offence or with 
the intention oi with the knowledge that the use 
<>t i.ircc would cause injury, Icar or annoyance 
to Uie person against whom the force was used. 

Under delegated powers from the Commissioner 
the Assstt. Supdl. was authorised under S. 17 (2) 
of the Bihar Sales Tax Act, 1947, to inspect at 
all reasonable times ah accounts, registers and 
documents relating to stocks of goods or pur- 
i bases, sales aiul deliveries of goods bv any 
dealer and all goods kept in nnv place ol busi¬ 
ness o| anv dealer and under S. 17 (4) could 
enter and search anv place of business of any 
dealer. Though the Assit. Supdl. had not given 
anv notice of his intention to make any inspec¬ 
tion of the shop of (lie appellant, he could under 
H. 50 of the Rules umlei the Act, pay surprise 
visit of inspection. No permission from the ap¬ 
pellant express or tacit, for that purpose wns 
necessary. The Asstt Supdl. was, therefore, law- 
lull v in possession of the account books when he 
look them up in Hie shop and started 
perusing lliein. The appellant had no justi¬ 
fication in law to snatch the books of 
accounts from him. To feel annoyed at 
this action of the appellant would he the natu¬ 
ral reaction ol the Asstt. Supdl. and therefore, the 
appellant’s act must be held to amount to use 
of criminal lorce within meaning of S. 350, I. P. 
Code. Further the appellant’s acl in snatching 
away the hooks amounted to obstruction of an 
officer making an inspection, which act was made 
punishable bv S. 26 (1) (h) of the Bihar Sales 
Tax Act. 


Merely holding books found lying in the pre¬ 
mises tor perusing them could not properly be 
regarded as seizure within meaning of S. 17 of 
the Bihar Sales Tax Act which required reasons 
for seizure to be recorded because seizure implied 
doing something over and above holding an arti¬ 
cle in ones hand. The Asstt. Supdl. merely 
picked up the hooks which were lying in the 
shop and did not snatch them awav from any 
one. nor did he take them bv force. On the con- 
trarv they wore taken away by force bv the ap¬ 
pellant. If. indeed, he had retrieved them by 
force it might have been possible to urge that 
that latter act of his amounted to seizure. Cr. 

“ 2 ol ] , ,9r,n decided on October f>, 1950 
(lnl). Distinguished. 


o ” i itl ni com,nilt <-d »n offence undei 
, p V (h) ol . lh t e Acl as also under S. 353 
l. 1C. because he had used criminal force. Hi 
could be prosecuted for either or both these of 
femes at the discretion of the prosecution. I 
may be that he was not prosecuted for both thi 
olTencoN and the prosecution was restricted to th< 
offence under S. 353. 1. P. C. only to obvint! 

!Snrtion C wl ' i ° f 0b,ail,inc ,he Commissioner': 
S 'i n ,hi h Y a A r "<>"^d for prosecution undei 
(h) ,)f the Act. Even so, the prosecu 
ion could not be said to have done somethin! 
«h.rh was unwarranted In law. An ofTence unde! 
o. AM, l. P. L. was r, gruver offence than the 
one under S. 20 (I) (h) of the Act. In chocs n 
o Prosecute the appellant for a graver ofK 
under the general law the prosecution could no 
lc recarded as having acted colourably. If tin 
prosecution were to be so restricted eraser of 

stmm, ?,&, S’ g* 

BLJR 450: 1054 Mad U (CrI) 42: (1063) 14 STC 
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308: (1963) Supp 1 SCR 419: 43 Pal 1: AIR 1957 
SC 170. 

——Ss. 353, 9(5, 99 — Acts of public servant 
wholly without jurisdiction — Right of private 
defence — Forcible removal of account books bv 
Commercial Tax Inspector in Andhra and 
attempt to inspect them — Obstruction bv ac¬ 
cused and use of force — Offence — Andhra 
G. O. No. MS 377 Finance (ST) as amended and 
published at p. 1259 in Andhra Gaz.. dated 7.6- 
1955 — Scope — Held, that any obstruction 
offered would not amount to on offence under 
Section 353 — (Andh G. 0. No. MS 377 (Finance) 
dated 7-6-1956 P. 1259). See Penal Code (1860). 
S. 96. 1960 Crl LJ 2!4: AIR 1960 Andh Pra 110. 

-Ss. 353 and 147 — Seizure of account books 

— Seizure not authorised bv law — Accused 
retrieving books forcibly — Force used not more 
than necessary — No injury caused — Accused 
held had right of private defence — No offence 
committed. See Penal Code (1860), S. 99. (1960) 
11 STC 850 (AP). 

-S. 353— Applicability— Resistance to search 

by Land Customs Officer bv pushing him — 
Offence — (Land Customs Act (1924), S. 5 (3) ). 

Where the petitioner resists the search bv the 
Land Customs Officer duly empowered to search 
the petitioner, bv pushing him. he commits an 
offence under Section 353. Penal Code. AIR 1953 
Cal 663. Rcl. on. 1955 Cr LJ 1243: ILR (1957) 2 
Cnl 106: AIR 1955 Cal 470 (472) (IM C) (Pr 5) 
(DB). 

-S. 353 — 'While discharging his duty as a 

public servant’ — Preventing a vaccinator from 
vaccinating a child against the wishes of its 
parents in a place where vaccination has not yet 
been made compulsory hi no offence — (Vaccina¬ 
tion Act (1880). Ss. 16 to 22). AIR 1954 Madli 
Bba 33. 

-S. 353 — ‘‘Prevent or deter" — Meaning of. 

The terms "prevention" and "deterrence" arc 
not svnonvmous. In the first place, prevention 
does not mean only dc-h rrcncc bv physical force 
but bv other means as well. Secondly, Ihe dis¬ 
tinction seems lo be with reference to the stage 
of interference bv tire accused. 66 Mad LW 361: 
1953 Mad \VN 558: 1953 Crl LJ 1730: AIR 1953 
Mad 930 (938) (Pi E) (Pr 10). 

-S. 353 — Snatching of books of accounts 

and loose sheets of papers bv accused, a dealer, 
from the hands of an Inspector of Commercial 
Taxes who had lawfully seized them under Bihar 
Sales Tax Rules — ll amounts to an offence 
under section. 1964 BUR 200: 1965 fl) Cr LJ 
60: AIR 1965 Pal 8 flO) (PI B) (Pr 15). 

-Ss. 353 and 225 — Sarpanch forwarding 

warrant to chief officer for execution — No 
irregularity or illegality — Accused rescuing arrest¬ 
ed person from custodv of chief officer — Can 
be punished under S. 355. See Panchavats — 
Bihar Gram Cutcherry Rules (1949). R. 9. 1963 
BUR 041. 

-S. 353 — Applicability — Search by Excise 

Officer — Obstruction — Offence — Reasons for 
search not recorded — Effect — If the search 
is made without complying with Section 165. 
Cr. P. Code, the search is not in accordance with 
law any resistance offered to such a search can¬ 
not amount to the commission of offence under 
Section 353. Sec Cr. P. C. (1898). S. 165. 1958 Cr 
U 1350: AIR 1958 Rul 296. 

4 . 4 In consequence of. 

-S. 353 — Expression in consequence of — 

Scope of — Heating given to public servant in 


consequence of anything done by him in dis 
charge of duty - S. 332 is attracted - Causing 
of hurt is not necessary. See Penal Code (18601* 
S. 332. 1964 (1) Cr LJ 254 (Raj). ‘ 

5. Assault on public servant acting in good 
faith and under colour of office. 


S. 353 — Assault on public servant in execu¬ 
tion of bis duly — Police officer — Duly of — 
Police constable receiving information that theft 
is being committed — Police constable Is In duty 
bound to Intervene — Assault during such Inter¬ 
vention would be un offence under S. 353. 

It is the dutv ol eveiy Police Officer to pre¬ 
vent the commission of a cognizable offence. Sec¬ 
tion 149, Cr. P. Code savs that lie shall, to the 
best of his ability, interpose and prevent the 
commission of such an offence. Similarly Sec¬ 
tion 23 of the Police Act. 1861, requires him to 
prevent the commission of ‘offences*. 

Hence, when a constable of police is informed 
by a person that bis crops are being cut away 
bv the accused, the constable is in dutv bound to 
go there lo prevent the commission of theft. It 
is not his duty to examine witnesses and come 
lo a decision whether the informant had c.stn- 
blished that he is in possession of the land and 
whether the accused are guilty of theft. In such 
a circumstance the police constable will be 
deemed to lie discharging his duly though ho 
was not entrusted specifically with the duty of 
guarding the crops in question, and if he is 
assaulted bv the accused while preventing them 
from committing the offence the accused will be 
guilty of an offeiuc undei Section 353, I. I\ Code, 
provided the prosecution proves that the accused 
knew that the person assaulted was a constable. 
29 Cut LT 100: 1063 All Cr R 138: 1063 All WR 
(Sup) 34: 1963 (i) Cr LJ 826 (Orissa). 

-Ss. 353, 99 and 21 — Applicability — Assault 

on public servant acting in good faith and under 
colour of his office — "Public servants" meaning 
of — Chief Officer of Panchayat is public servant 
— (Bihar Panchayat Rn; Act (1947) (7 of 1948). 
Ss. 2, 83). AIR 1955 NEC (Pat) 1592. 


6. Procedure. 

-S. 353 — Applicability — Recording of rea¬ 
sons under Section 90. Cr. P. Code — Failure in 
-- Arrested person rescued forcibly — Conviction 
under Section 353. Penal Code — Maintainability 
— The omission to record reasons docs not 
vitiate the legality of the conviction of persons 
who had forcibly rescued the arrested person 
from the custody of the constables. See Cr. P. C. 
(1898). S. 90. AIR 1955 NEC (All) 2683. 

-S. 353 — Criminal P. C. (1898). S. 233 - 

Different offences — Conviction for each offence 
is not illegal. See Criminal P. C. (1898), S. 233- 
AIR 1955 NEC (All) 2083. 


—S. 353 - Criminal P. C. (1898), S. 227 - 
Iteration or charge — Charge framed under 
. 353 Penal Code on Police Report — On Imale- 
ial on record found that offence under S. 336AH 
as also made out — Magistrate permitting 
roscculion lo add those charges without giving 
pportunilv to accused to be heard — Accused 
eld not prejudiced bv order — Magistrate coul< 
dd charges. See Cr. P. C. (1898), S. 227. ILK 
1959) 11 Assam 470. 

—S. 353 — Accused committing assault while 
bstructing Salcs-tux Officers from carrying out 
'arch — Trial on!\ foi offence under S. 3W. 

p c. — No sanction of Collector held ncces* 
,ry as accused not tried for offence under occ* 
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lion 36 |h) — Assignment order under S. 44 (2i 
bv Collector no! necessary to empower officers 
to conduct search under Section 23. See Sales-Tax 
— Bombay Salcs-Tax A'*t (3 of 1953), S. 36 (li•- 

(1961) 63 Bom LB 294. 

-Ss. 353, 186 — Requirements of — Accused 

acquitted for offence under S. 333, I. I*. C. — 
Accused can again be charged under S. 186 . 

I. P. C. for same act. Sec Criminal P. ('. i1898i. 

S. 403. 1902 Iver LT 493. 

-S. 353 — Misdescription in warrant —Resist¬ 
ance to arrest is not offence - Burden lies on 
prosecution to establish identity of accused with 
person described in warrant — Aiding escape 
from illegal arrest is also not an offence. See 
Penal Code (18601. S. 225 B. 1961 Ker LT 612: 
(1961) MU (CrI) 795. 

——S. 353 — Criminal P. C. (18981. S. 195 — 
Non-compliance — Effort of — Prosecution under 
Sections 180 and 353 - Absence of complaint 
as required bv Section 195. Cr. P. (!. in respect 
of offence under Section 186 - • Offence under 
Section 353 so connected with primary offence 
under Section 186 that it could not haw consti¬ 
tuted separate and individual offence — Prosecu¬ 
tion will also fail Ln respect of offence under Sec¬ 
tion 353. See Criminal V. C. f 18981. S. 195. AIR 
1954 Orissa 175. 

-S. 353 — Prisons Ad Htt'U). S. 45 pJi — 

Offence under Section 15 (2l. Prisons Ad 

corresponds to offence under See I inn 352. Penal 
Code and not under Section 353. Penal Code — 
Offence bv prisoner falling within Section 353. 
Penal Code is cognizable — Police taking cogniz¬ 
ance and submitting rhallnn lo Sub-Divisional 
Magistrate — Latter dots not ad without juris¬ 
diction in taking cognizance of ease. See Prisons 
Act (1894). S. 45 (2). 1960 CrI U 1681: AIR 1960 
Raj 288 (DB). 


7. Conviction and sentence. 

"— S - 353 — Criminal P. C. (18981. S. 562 - 
Concurrent finding that accused assaulted public 
sen’ant while he was executing his duly — Con 
viction under Section 353 upheld — Accused be 
ing small boy with no previous conviction releasee 
on probation on execution of bond under Sec 
°. 6 1 2 - Criminal P. C. 1952 Cri U 1384: AIF 
19o2 Ajmer 42 (2) (42) (Pr 2). 

-S. 363 — Sentence. 

Where the real intention of the accused, nr 
Aggrieved ex-employee of the Municipal Com 
mittec, was not to use criminal force but to la> 
his grievances before tin Board when according 
to him the facts were being misrepresented be 
lore the Board: 

Held, that it would meet the ends of justice 
it me sentence of imprisonment was set aside 
2 nd JJ C / ? c . cu . sed l 1° furnish a bond undci 

S - 5 ^ ( i im,nal P C. AIR 1931 Pat 342 Rel 

(Pr 3) 52 Crl U I242: A,R 1952 AJracr 38 fl> SS 

353 ; 21 < 36 , 2 .7 Du,irs of Administratoi 
similar to those of Manager of Court of Wards 

Conflict between High Courts whether iattei 
are public servants within S. 21 I. P f — 

5r,V f , d0 ,^L!" , bc civcn lo accused. Sec 

Sw'ilS IS (1). s ' 2, ‘ “ 2 c ' u 2,7! ™ 

=£ asi 

remove them and replace them at proper place 
- Accused obstructing him in zeal* to uphold 
Gaon Sabhas order — Li e hl view of the cns< 
taken — Sentence of 3 months’ R. I. reduced tc 


N. 353. Note 6 


one already undergone 1953 All U 160: 1953 

All WR (HC) 137: 1953 Cri LJ 113/: AIR 1953 
Alt 494 (495) (Pt B) (Pr 5). 

-S. 353 — Sentence — Offences under Sec- 

225 and 553 committed in the course of 
same transaction — Conviction lor both offences 
- - Is Magistral* feels that a sentence of imprison¬ 
ing n* i< necessary proper course for him is to 
infli. i a sentence nf imprisonment for each offence 
and to direct the two sentences to run con- 
•• urrenilv — Imposition of fine under Section 225 
held not proper. 1954 Cri LJ 1472: AIR 1954 HP 

CO /Da 


-Ss. 353, 351 and 505 — Assault or Criminal 

intimidation — Where the accused for the pur¬ 
pose of inducing the Revenue Inspector to 
desist from distraining his properties threatened 
to kill him and there is r.o evidence to show 
that the words were accompanied bv anv gesture, 
I lie offence comes under Section 503 and not Sec¬ 
tion 353. See Penal Code (I860 1 . S. 351. 1959 

Cri I.J 1084: AIR 1959 Mad 342. 


-S. 353 — Sentence --Requires severe punish¬ 
ment — Mere sentence ••! fine, not sufficient. 

29 Cut LT 100: 1963 All Cr R 138: 1983 AH WR 
(Sup) 34: 1963 (1) Cr U 826 (826, 827) (PI A) 
(Prs 5, 6, 7) (Orissa). 

-Ss. 353 and 384 — Sentence — Award of six 

months’ rigorous imprisonment held, not harsh. 

Where the act of (ho accused, a dealer, of 
snatching of hooks of accounts and loose sheets 
of papers from the hands nf the Inspector of 
Commercial Taxes who had lawfully seized them, 
was a serious or.e as it showed complete disregard 
of law and order and il also showed an inten¬ 
tion that the Sales.lax Authorities should not 
lind out the true position about his financial 
transactions, the award of consolidated sentence 
of six months’ rigorous imprisonment, for his 
conviction under Seclionr 353 and 384. was not 
harsh. 1964 BLJR 390; 1965 (1) Cr LJ 60; AIR 
1965 Pal 8 (10) (Pt D) (Pr 19). 


SECTION 354 


SYNOPSIS 

(Penal Code (1860). S. 354.) 

1. Validity. 

2 . Outraging the modesty of woman. 

3. Evidence and proof. 

4. Practice and procedure. 

5. Senlcnee. 


t. Validity. 


~—S. 354 — Constitution of India. Art. 14 — 
Classification under — Should he reasonable and 
permissible — Held, provisions contained in Sec¬ 
tion 354. Penal Code cannot be condemned as 
repugnant to Article 14. Sec Constitution of 
India Art. 14. 1953 Crl U 964: AIR 1953 Madh 
Bba 147. 


TT, °°A lx offends against Art. 

of the Constitution — (Constitution of Indl 
Art. 14) — 4 ‘Hc” meaning of. 

The propoun “he” used in the expression "th 
he will thereby outrage tier modesty 0 must 1 
taken under Section 8. Penal Code, ns importu 
a male or n female. It is thus clear that und 

ran ho l^Yi P °",? ln “J l 518 woH nS a WOmi 

for Th d CUI r V of , ho nnd he punish, 

for it. The section, therefore, operates equal 

5 P0 1! PCrsons 1 whe,her males or females ni 
tK n nrc l . n ° l .exempt from any punishine 
under the section, it does not offend against tl 
provisions of Art. 14 of the Constitution. 
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S. 354, Nolo 1 


That the Penal Code gives n«» protection to 
inan against “assault nr criminal force with 
intent to outrage his modesty" is really an ob 
ieclion as to tlie police of law in not creating a 
particular offence. It is not an objection as to 
the infringement of Art. 14 of the Constitution 
1953 Cri LJ 964: ILK (1953) MB 361: AIR 1953 
Madh B 147 (148) (Pi B) (Prs 2, 3). 

S. 354 — N alidlly — If violates Art. 15 of 
the Constitution — (Constitution of India, Arti¬ 
cle 15 (1) ). 

The word ‘only in Art 15 (1) emphasises the 
fact that the discrimination that is prohibited 
under the Article is a discrimination based on 
the ground of sex. or race, etc., alone. If the dis¬ 
crimination is based not merely on any of the 
grounds slated in Art. 15 (1) but also on consi¬ 
derations of propriety, public morals, decency, 
decorum and rectitude, the legislation containing 
such discrimination would not he hit by the 
provisions of the Article. ILB (1953) MB 361: 
1953 Crl LJ 964: AIR 1953 Madli B 147 (148) 
(Pt D) (Pr 5). 

2. Outraging the modesty of woman. 

■ Ss. 354, 376 and 511 — Attempt to commit 
rape — Conviction — Essentials — Intention of 
accused to gratify passions at all events neces¬ 
sary — Absence of — Accused held guilty under 
Section 354 for intending to outrage the modesty 
of the prosecutrix. 1962 All Cr R 39: 1962 All WR 
(Sup) 10: 04 Punj LB 62: 1962 (2) Crl U 715 
(716) (Pr 8) (Punj). 

-Ss. 354. 342 — Essentials of offence. 

It is not act of outraging the modesty that is 
made an offence under Section 354. Penal Code. 
In order to constitute an offence under S. 354, 
Penal Code, there must be an assault or use of 
criminal force to anv woman with the intention 
or knowledge that the woman's modesty will be 
outraged. The offence under Section 351. Penal 
Code can therefore he committed bv anv man or 
a woman with the necessary intent or know¬ 
ledge. 

The act of an accused in confining a girl of 
9 years in a room. ir. making her lie on a bed 
and then sitting on her and becoming naked is 
clearly one amounting to use of criminal force 
with the Intention or knowledge that the girl's 
modesty will he outraged and the accused, is 
rightly convicted under Sections 354 and 342. 
Penal Code. ILK (1953) MB 361: 1953 Crl LJ 964: 
AIR 1953 Madh B 147 (148) (Pt A) (Pr 2). 

-S. 354 — Applicability — Sense of modesty 

— A girl of 9 years asked to remove her clothes 

— Her refusal to do sc and shouting for help 
shows her sense of modesty to be developed — 
Jack J.’s opinion in AIR 1933 Cal 142. Dissent. 
ILR (1953) MB 361: 1953 Crl LJ 964: AIR 1953 
Madh B 147 (149) (Pt E) (Pr 6). 

-Ss. 354 and 376 — Accused taking liberty 

with consent — Offence — Medical evidence not 
corroborating prosecutrix — Conviction under 
S. 376 — If justified. 

If the accused took liberty with the girl with 
her consent, then he cannot he held guilty under 
Section 354, Penal Code, as it would not amount 
to an assault or use ol criminal force with an 
intention lo outrage her modesty. For. under 
Section 90. Penal Code, her consent would he a 
good consent in the absence of anything contrary 
to show that the consent was obtained in anv 
manner contemplat'd under that section. 

Where the medical evidence docs not corrobo¬ 
rate the evidence of prosecutrix in the matter of 
commission of rape, it would not be proper to 




convict the accused under Section 376, Indian 
Penal Code. 1919 NLJ 520. Foil. 1961 MPLJ 
(Notes) "** 


’3. 


-Ss. 354 and 375 — Applicability — Indecent 

assault and attempt to commit rape — Distinc¬ 
tion — Accused making girl naked and running 
away on seeing her uncle — Offence. 

The distinction between an attempt to commit 
rape and to commit indecent assault is sometimes 
very meagre. For the former, there should be 
some action on the pari of the accused which 
would show that he is just going to have sexual 
connection with the prosecutrix. For an offence 
ot an attempt to commit rape the prosecution 
must establish that it has gone beyond the stage 
of preparation. The difference between mere 
preparation and actual attempt to commit an 
offence consists chiefly in the greater degree ol 
determination. 

The accused went to the bada of the pro. 
seculrix and tried to seduce her for intercourse 
She repelled his advances, which made him 
furious. He Idled her down on the ground 
forcibly, snatched her lugda and thereby made 
her naked. Her cries attracted her uncle who 
came to the spot. On seeing him, the accused (led 
away. 

Held, that the case did not show that the 
accused was determined to have sexual inter¬ 
course at all events because as soon as he saw 
the uncle of the prosecutrix he ran away. Furlhn 
he only made the girl naked. He did not expose 
nor attempted to expose his private part. There¬ 
fore. it was not a cast of an attempt to commit 
rape hut one under Section 354. Penal Code. 
1960 Jab U 129: 1900 MPLJ 161: I960 Cr U 
612: ILR (1959) Madli Pra 612: AIR 1960 Madh 
Pra 155 (155, 156) (Prs 5, 6). 


-S. 354 — No outrage of woman's modesty 

where she is willing party. 1955 Nag LJ 563: 
1955 All WR (Sup) 109: 1956 Crl U 83: ILR 

(1955) Nag 731: AIR 1950 Nag 8 (10) (Pt I)) 
(Pr 19) (DB). 

-S. 354 — Victim of assnulf — A girl of 7V* 

months — Outraging her modesty — Offence 
under S. 354, If committed. 

Held, (Per Mchar Singh and Capoor, JJ., C»ur* 
dev Singh, .1., Contra) 

Held, that the appellant having Angered the 
private parts of the victim, a girl of Vfa months 
causing injury to those parts, did not commit an 
offence under Section 354 of the Penal Code. 


So far as the girl of the age of 7V 2 months is 
oncerned, she is physically incapable of having 
nv sense of modes!v or propriety of behaviour, 
nd all that can he said is that if she was 
nfficiently grown-up to have developed such a 
•nsc. the act of the accused would have outraged 
er modesty. The scope of Section 354 cannot he 
xtended in this sense and it is a misnomer to 
dk of sense of modesty in connection with an 
ifant girl of the age of 7*/? months. AIR I93J 
al 142, Disst. from. 

Per Gurilev Sincli. .1. If assault is rommillcd 
r criminal force used with the intention 
nowlcdge speciAed in Section 351, the °"C n *y 
ould he guilty, irrespective of the age of tne 
miale victim. Once the requisite intention 01 
nowlcdge relating lo the commission of assauu 
r use of criminal force is proved, the offen 
ill he complete. 

The language of Section 354 does not mdica c 
lot the legislature wanted to limit its appm 
nbilitv only to females above a certain age or 
lose who had attained sufficient maturity ' * 
loughl or understanding. 1963 (2) Cr LJ 
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withi? .\ x c protection or care of the said guardian 
or (lcf unon him lor his or her maintenance, 

suppoif^'ir sustenance* whenever necessity arises. 
The tie cannot, therefore, he dissolved suddenly 
on the guardian having hern struck jvilh ^smne 
in firm it v or disease. 19;>4 All LJ /37: 19«>5 Lr 
LJ 252: 1955 All WR (HC) 20: AIR 1955 All 
78 ( 80 ) (Pt B) (Pr II) (DB). 

-Ss. 361 and 362 — Applicability. 

Where a married girl under I he age id IS lefl 
her parents' house of her own free will and went 
to the accused’s house and asked him to lake 
her away to some other place as she wanted lo 
avoid going to her father-in-law's house and the 
accused accordingly look her to another town it 
was held lhat Ihe offence rommilted was nol ol 
abduction hul one of kidnapping from lawful 
guardianship as it could not he said that the girl 
had abandoned her guardian with Ihe intention 
of not returning to him hut silnpiv with a parti¬ 
cular purpose. AIR 1949 All TIP. Not foil. 1953 All 
WR (HC) 96: 1953 All U 78: 1953 Crl LJ 
924: AIR 1953 All 412 (413) (Pr 31. 

L 

-S. 3C1 — “Keeping” of lawful guardian. 

The word “keeping” cannot he interpreted in 
a narrow sense. Il is not the physical presence in 
Ihe precincts of the father's house that matters, 
bill whether she was in fact under Ins guardian¬ 
ship. Whether she left the house as the result 
of a pre-arranged plan between her and the nr. 
cased, or. whether she went to answer calls of 
nature, il cannot/ make any difference, for in the 
former case, the accused bv being a party to the 
arrangement takes her front her father's custody, 
and. in the latter case, her leaving her father's 
house for answering calls of nature eannot ob¬ 
viously make her anv Ilu less under the keeping 
of her father. AIR 1919 All 710. Distinguished. 
(1954) 2 MU (Andhra) 234 : 1955 Cr LJ 581: 
ILR (1955) Andh Pra 290: AIR 1955 Andhra 59 
(00) (PI B) (Pr 6). 


-S. 301 — “Oul of lhe keeping of the lawful 

guardian” — Removal in same house is not. AIR 

1955 NUC (Assam) 5534 (DB). 

-S. 361 — Applicability — Girl below 17 leav¬ 
ing parents* house of her own accord — Accused 
taking her to distant places — Offence. 

A minor Hindu girl below the age of 17 was liv¬ 
ing under the care and protection of her parents. 
She was in criminal intimacy with the accused who 
was running a shop near the girl's house. The 
girl left her parents’ house of her own accord 
and went to Ihe shop of the accused and entreated 
him to take her away. The accused then took het 
to several dislanl places: ultimately he was ar¬ 
rested bv Ihe police. 

Held, that the accused had taken llic girl mil 
of the keeping of her lawful guardians within 
the meaning of S. 361. I. P. Code and he was 
rightly convicted under S. 363, I. P. Code, lie 
know full well that the girl was living with her 
parents practically next door and even if he was 
under no legal obligation lo take her hack home 
he was certainly under a legal obligation nol to 
run away with her. AIR 1928 Mad 585 and 
AIR 1954 Mad 62. Applied; AIR 1949 All 710, 

J 1 ? 5 , 7 l Mnd LJ (Cr) 784: 1067 Kcr LT Mis 

1958 Cr U 31: AIR 1058 Ker 4 (5) (Pr 8) (DB). 

—-Ss. 301, 363 and 307 — Minor employed 
without permission of guardian or his employer — 
raking of boy amounts lo taking him oul of law- 
ii *JJjJ*dlonshlp — Accnsed convicted under Sec¬ 
tion 363 and not under S. 367. . 

One who wonts to employ a minor without the 
permission of his guardian must do so at his 
pern and it is no defence that a hoy who was 
allowed to work in a particular place can be 


S. 361. Note 3 

l:,kcn out from his mb bv another person with¬ 
out Hu* permission ol his guardian or Ins cm- 
plovrr. The olleiicc. there!ore, ol kidnapping is 
complete. Thus hiking ol the hov amounts to 
taking him mil of the lawHil guardianship as 
contemplated in S. 361. 1. P. L. 

Held on considering circumstance* that the 
accused was convicted under S. 363 and not undei 
S. 367. 1961 Jah LJ 405; 1961 MI*LJ 1204. 

-S. 361 — Kidnapping from lawful guardlau- 

shlp — Enticing away female minor from hus¬ 
band — Same farts constituting an ofTcnee under 
S. 498 of Penal Code also — Offence under Sec¬ 
tion 498 of Penal Code cognizable only on the 
complaint of husband — No bar to conviction for 
an offence under S. 361 of Penal Code — General 
Clauses Act (10 of 1897). S. 26 — Offences puni¬ 
shable under two or more enactments — Applicabi¬ 
lity of provision. 

The accused enticed away a minor married girl 
under the age ol 18 from Ihe keeping of the law- 
I id guardianship of her husband, without the 
consent of the guardian. The action in 
the ease was commenced on a complaint 
made lo the police by the husband. This 
would be an offence under Section 363. 
Penal Code. Tile same fads would also constitute 
an offence under S. 498 of the Penal Code and by 
virtue of S. 199 of Ihe Code of Criminal Procedure, 
no Court ran take cognizance of it except on a 
complaint made bv Ihe husband of Ihe woman. If 
Ihe evidence justified* a ennviclion of the offence 
under S. 363 as charged il would nol be open to 
the trial Magistrate to avoid the conviction of flic 
offence as charged beratin' Die offence as made 
out before him fell under another section of Ihe 
Penal Code which required a complaint before 
a Court. Section 26 of the General Clauses Acl 
would justify such conviction. (1964) MLJ (Cr) 
594: (1964) 2 MLJ 430: 1964 All WR (Sup) 48: 
1964 All Cr R 521 (Mad). 

-Ss. 361, 363. 366 — 'Out of Ihe keeping of 

the lawful guardian’ — Meaning of. 

Kidnapping is an offence against guardianship 
and Ihe moment Ihe minor is laken or enticed 
away oul of Ihe keeping of her lawful guardian, 
the offence is complete and is per sc punishable 
unlike abduction where a particular purpose is 
necessary irrespective of the fact whether there 
is evidence that Ihe kidnapping was with the in- 
lention of compelling her to marry against her 
will. The word ‘keeping’ is compatible with the 
independence of action and movement in the 
object kept. ILR (1956) Cut 546: 22 Cut LT 438: 
1957 Cr U 213: AIR 1957 Orissa 29 (31, 32) 
(Prs 9, 10) (DB). 

Ss. 361, 362 — ‘Oul of Ihe keeping of the 
lawful guardian’, interpretation of — Girl in care 
of A—A oul of town—B’s son requesting girl to 
come along with him— Refusal— B’s son pulling 
her out and taking her lo B’s house — C approach¬ 
ing her and proposing marriage — Refusal by 
girl — C taking her away in rickshaw from B’s 
house — As guardianship held continued till girl 
was taken away bv C from B’s house — Offence 
under S. 363. hold established. AIR 1055 NUC 
(Orissa) 2471 (DB). 

-Ss. 361 Explanation, 306 and 368 — 4 Lawful 

guardian — A committed his minor daughter to 
custody of B for a few days as there was no 
lemale member in his house — B is only tem¬ 
porary guardian for special purpose — A's higher 
legal guardianship not excluded — B removing 
her in house of C with intention to marry her to 
someone with help of other aroused — C and 
other accused resisting A who had come'lo take 
her possession — All held guilty under S” 3C8 -l. 
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PENAL CODE (1860). 
H hd.I cuiMv under S. 306 also as his act am- 
UR °f!r n o^ Under S ' 361 • 24 Mad 284 and 
1M4 BUR 9.4^ ‘' nd ' ,R 1929 Pal m - F " a 

I ; S ; 361 ~ A removinc a girl of 10 years from 
lawful guardianship of her father — B joining A 
<>n the wav. after the girl had been kidnapped by 
,, . Kidnapping not being a continuing offence, 
I’ 1 * "°* °* kidnapping. 1952 Raj LAV 476: 

J 95 . 3 !di° 2 ?A ILR ,,952) 2 Ra J 423: AIR 1953 

Raj 127 (128) (PI A) (Pi 7) (DB). 

7 S / 361 — Legal guardianship — Daughter of 
' going for plav to Bs house in another village 
A retains lawful guardianship over his daughter 
even at Bs house — B removing girl from that 
u? CC r , lrl * s ,a * en «wa\ from lawful guardian- 

i i fnoQ 1952 RaJ LW 476: U53 Crl 

d«wn. ^ * 952 > 2 Ra l 423: AIR 1953 Raj 127 
(128) (Pi C) (Prs 9 10) (DB). 


S. 361. Note 3 




* » 


s\' 


4. Age of girl. 


• -Ss. 361 and 366 — Age of minor — Offence 
under S. 361 committee before amendment of 
Section on 15-7-1949 - Prosecution to prove 
that age of girl was below 16 vears and not 18 
years — Doubt as to whether girl was below 16 
years — Accused cannot he convicted, though girl 
was definitely under 18 years - No charge under 
;V 366 — No evidence on record in respect of 
this charge — Accused not questioned in respect 
of offence under S. 366 - Accused cannot be con- 
c ,C oi, Und o r S. 366 - (Criminal P. C. (1898). 
5, ,342I. Se c Penal Code (I860). S. 366. 1955 

Crl LJ 1296: AIR 1955 SC 574 

Ss. 361, 366 — Applicability — Minority of 
person taken away — Relevancy. 

A minor may not be competent to give her 
consent lo her taking but a minor is certainly 
competent to leave the protection of the guardian 
of his or her own accord. Therefore, it is im¬ 
material whether the girl alleged to be kidnapped 
w.'is ;i minor or not in, so f;*r ns her leaving 
the house of her own accord is concerned. 1957 
Cr LJ 1114: AIR 1957 Cal 589 (590) (Pi B) (Pr 6) 
(DB). 

— Ss. 361, 366 — Age of girl nol established — 
!No conviction. 

In a criminal trial the accused must gel the 
benefit of doubt and there can he no conviction 
under S. 366. Penal Code unless it can he clearly 
and unequivocally stated that the age of 
girl was below 16. 64 Col WN 329: AIR 1950 Cal 
406 (410) (P| C) (Pr 20) (DB). 

Consent of person kidnapped. 

--Ss. 361, 365 — Minor girl enticed and married 

— Is ofTence under S. 361 — Consent of the girl 
or her overstating the age deceiving the accused 
would he no defence. 1959 Kcr LT 833: 1958 
Kcr LJ 1189: 1959 Mad LJ (Cr) 217: 1959 Cr U 
716: AIR 1959 Kcr 197 (198, 199) (Prs 7, 8) 
(DB). 

—-Ss. 361, 363 — Scope — Consent of person 
enticed is no answer to charge under S. 363. AIR 

1955 NUC (Mad) 94. 

Ss. 361 and 363 — Kidnapping — Accused en¬ 


ticing girl of 14 years from guardianship of father 
— Fact that girl was consenting party is no 
defence. (1957) 7 Orissa JD 183. 

-Ss. 361 and 366 — 'Out of Ihe keeping of 

lawful guardian 1 — Seduced to illicit Intercourse. 

Where the accused induced a minor girl of 
13 or 14 years by presentations of gold and silver 
ornaments, clothes, and words of persuasion to 
abandon a condition of purity and indulge in un- 


I \\ 

lawlul sexual intercourse and she was ,, Viorl 
to leave the lawful guardiaship of her * 

Held, that the accused had committec^e of- 
once under S. 366. I. I>. Code. The mere fact 
that Ihe girl was driver, out of Ihe house by her 
mother did not mean that she had permanently 
gone out of the protection of her guardian special¬ 
ly when there was no evidence that she had aban¬ 
doned her parents with Ihe intention of not re 
turning to her house. Even if she had consented 
that would not help the accused since she was 
helow 18 vears. AIR 1926 Cal 467 and AIR 1933 
Cal /18. Rel. on. 24 Cut LT 261: 1958 Crl LJ 
1211: AIR 1958 Orissa 224 (226) (Pi B) (Pr 6). 

;-, s - 381 —, 'Takes or entices' — Minor girl, 

leaving father s house for specific purpose _ 

Meeting accused on wa\ and going with him — 
Returning home after two days, spent with ac¬ 
cused — Girl’s consent immaterial — Accused is 
guilty under S. 361. 1964 Ra| LW 606: 1965 (1) 
Crl LJ 483: ILR (1965) 15 Raj 6: AIR 1965 Raj 
90 (95) fPt F) (Pr 29) (DB). 


A. 


6. Intention. 


■S. 361 — Intention. 


It is difficult to adduce direct evidence of in¬ 
tention in most cases under S. 361. Intention can 
onlv lie inferred from circumstances. 1954 All LJ 
737: 1955 Cr U 252. 1955 All WR (IIC) 80: AIR 
1955 All 78 (80) (Pi C) (Pr 12) (DB). 

-Ss. 361, 363 and 366 — Applicability — 

Charge under S. 366 — Accused suspected of in¬ 
tention to seduce Ihe girl to Illicit Intercourse — 
Absence of evidence of Indecent attempt on her 
person — Offence. 

Per Shiv Daval. .1.:— For the purposes of Sec¬ 
tion 363, I. P. C. the intention of the offender, 
his motive, the means employed by him and the 
consent of the girl arc all irrelevant. Where, 
from the circumstances of a case there is a strong 
suspicion that the intention of the accused was 
to seduce the girl to illicit intercourse but no evi¬ 
dence is adduced to show that he made any in¬ 
decent attempt on her person then even if for 
that reason the accused is not convicted under 
S. 366. I. P. C. he can he convicted for an offence 
under S. 363 read with S. 361. 1961 Job LJ 

870: 1961 MPC 649. 

-Ss. 361 and 362 — Girl under 16 years of 

age willing bv going out with accused for sexual 
intercourse — No force or iducement — There is 
no abduction — Since there was no intention of 
taking away the girl from guardianship of father, 
there is no kidnapping. Sec Penal Code (1860). 
S. 362. 1952 Crl LJ 1136: AIR 1952 RnJ 123 

(DB). 

. f r 

7. Lawful guardian — Explanation. 

-Ss. 361, 363 — Lawful guardian. 


The lawful guardian would include a dc facto 
guardian. 

Where a minor girl an orphan, whose maternal 
grand mother lived bv begging, was. therefore, 
living with her cousin since the death of her 
mother: 

Held, that it must he held that the cousin 
had the custody of the minor • with the 
consent of the maternal grand mother which 
was necessarily implied and he was thus the de 
facto guardian of the minor. 22 Pat 263. Rel. on. 
52 Crl U 1222: ILR (1951) 3 Assam 128: AIR 
1951 Assam 122 (1) (122) (Pr 4) (DB). 

-Ss. 361, 363 — Applicability — ‘Lawful guar¬ 
dian — Meaning — Mother given custody of minor 
(laughter under decree for divorce — Father for¬ 
cibly removing girl from custody of mother 
Offence. 


PENAL CODE (18G0), S. 361, Note 1 
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The words ‘lawful guardian' as is apparent from 
the language of S. 361. arc of wider connotation 
than the word ‘legal guardian’. The word ‘law- 
fui' in that section lias been deliberately used 
in its wider connotation, and means that when¬ 
ever the relationship ol a guardian and a ward is 
established by means which are lawful and legiti¬ 
mate, that relationship is intended to be included 
within the meaning of the words 'lawful guardian’ 
as used in this section. AIR 1954 Horn 339, Re* 
on. 

Where in a suit lor divorce bv liie Hindu wife, 
the Court after decreeing the same, directs that 
their minor girl was It* remain in Hie custody of 
the mother till the lather (husband! gets 
himself appointed as the guardian of the 
minor under the Guardians and Wards Act. the 
order is made bv virtue of S. 15 of the Bombay 
Hindu Divorce Act. 1947 and the mother was the 
lawful guardian ol the minor bv virtue of that 
order. If the father who was living separately 
forcibly takes the minor girl from out ol* the 
keeping of the lawful guardian without the con¬ 
sent of such lawful guaidian the action ol the 
father amounts to kidnapping. AIR 1919 All 36; 
AIR 1943 Pat 109 and AIR 1938 Mad (1938) 
1 MU 670. Disting. CO Bom LR 329: TLR (1958) 
Bom 505: 1958 Crl LJ 1296: AIR 1958 Bom 381 
(384, 385) (Pt A) (Prs 12, 15) (DB). 

-S. 361, Expl. — Object of — "Lawful guar¬ 
dian — Who Is. 

The provisions of S. 361 and the other cognate 
sections of the I. P. Code, are intended more for 
the protection of the minors and persons of un¬ 
sound mind themselves than for the right of the 
guardians of such persons. It may be that the 
mischief intended to be punished partly consists 
in the violation or the infringement of the guar 
dian s right to keep their wards under the care 
and custody; but the more important object of 
these provisions undoubtedly is to afTord security 
and protection to the wards themselves. 

Lawful guardian" includes any person who is 
lawfully entrusted with the care or custody of 
the ward concerned. The expression ‘lawful 
guardian therefore, must be held to include the 
legal guardian as well as a person who has be¬ 
come the guardian of the minor or the lunatic in 
a lawful manner. 


A person can be suid lo be luwfully entrusl 
with care or custody of the minor or the luna 
it it is shown that the care or custody of su 
ward was given to him bv a person who was t 
legal guardian of the ward or was his law! 
guardian. Reading the section as a whole il 
clear that this liberal construction of the ’wot 
lawful guardian and ‘lawfully enlrusted’ is r 
inconsistent with their plain and grammatii 
meaning, and Ihne is no doubt that this libei 

'. s - consis . ,cnl wi,h P°licv undi 
lying the section and would help lo prevent 
punish the mischief at which it aims. 8 Cal 9 

r ? Plvj>» n ^ ^ ac Rel - on : AIR 19 

Cal 67 2 and AIR 1930 Cal 005 (21. Dissented fro 

60 Bom LR 268: ILR (>064) Bom 784: 1954 Cr 

}«** AIR 19 « Bom 330 (.340. 341) (P„ o. ' 


383 -‘° U1 °( ’he keeping of lawful g 
~ (Muhammadan Law — Guardianshii 

father Se £ Ce t ° f f !" other - mother’s mother and 
ii Li aw i1 Gunrdum of minor girl). 

Jab LJ 218: 1959 MPLJ 169* lAKfl vtpr At, 
Cr LJ 327: AIR 1959 Madh Pra 99 (Pi 4 ) (DB 

—-S. 361, Explanation — Lawful guardian 

E? “IT - RlRht of maternal unch 
"kuataent may be proved by surrounding 
cumslances and conduct ol parlies. R 


Tin. oniv persons having an absolute right to 
Hie custody ot n Hindu minor are the father and 
the mother of the minor. No such right exists 
in the uncle on the mother’s side of the minor. 
Sue}i a relationship would not in law be a defence 
to a charge ol kidnapping a minor ln»m the 
custody of a dc lacto guardian. 

Entrustrncnt which S. 361 requires may be in¬ 
ferred from a well defined and consistent course 
of conduct governing Hit relations of the lawful 
guardian alleged in the indictment and of the 
minor. AIR 1919 Pat 27 (FB). Foil. 1962 BUR 
41: 1962 (1) Cri LJ 449. AIR 1962 Pat 121 (122) 
(Prs 5. 6). 


-Ss. 361 aud 363 — Applicability — Muslim 

minor married girl — Abode at the husband's 
bouse after marriage — Removal by accused from 
custody of husband — Offence. 


The mother of the Muslim minor married girl 
continues to be the guardian of the girl even after 
the marriage. But *»n her being allowed to live 
in the husband’s house the husband gets the 
guardianship of the girl and the natural guar 
dianship is in abeyance. The husband while tak¬ 
ing her to his house from short visit lo her 
mother's house or an uncle’s house he is ttic 
rightful and lawful custodian of Hu* minor wife 
within the moaning of S. 361. Penal Code. 


ii ine accused removed 




. ... w,,, i rum mu ii 

custody and it was not proved that (tic removal 
was at the instinct ol the mother, who could 
terminate the guardianship of the husband no of. 
lence could be said to be committed. But where 
the mother did not do so and she only ratified 
the same after the complaint, having been won 
over as found bv the Courts below, the accused 
cannot escape punishment for the offence; for in 
such a case the offence is not taken out of the 
purview of S. 303. Penal Code. 1953 Crl IJ 73- 
AIR 1932 Trl 27 (28) (Pt A) (Pr 7). 


•-v 




• 36 ‘ -- P ro °f of age — In a prosecution 

under S. 3f3 age of the girl is a material point be¬ 
cause unless it is shown that she was below >8 
vears of age at the relevant time there could be 
!-° k 'dnapping within the meaning of Sec¬ 

tion 363. I. P. C. The doctor's estimate about 
age does not amount to proof, but is merely an 
opinion. See Penal Code (18G0), S. 363. 1057 

Crl LJ 847: AIR 1967 Him Pro 42. 

S. 301 — Proof of age — Conflict between 
expert witness and othei witnesses — Radiologist’s 
opinion is nut lo be preferred to the positive evi- 
dence furnished by the Municipal birth register, 
the school admission register and the evidence 
of the girls father particularly when mcdico.legal 
opinion is that osvmg to the variations in climatic 
conditons and other factors nITcctng the people 
of the different Slates of India, it cannot reason. 

£\h e 7, pec,e . <1 0 f0| -nuilale a uniform standard 
for the determinalon of age bv the extent of os 
siflcation and the union of epiphysis in bones 

AIR SffB ft Mi7 «- S 45 ‘ 1953 * U SS 
042/° VePrUled ° n !ino,hcr point in AIR 1905 SC 

UsTof 361 ~ Pr ° 0f 01 0K ‘' “ Mod,cnl Evidence - 

’override Z IttTJE 

C i ( T?» cn c ' ,( l en ce on the point: AIR 1910 PC 010 

mwrnmm 
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Ss. 361, .{/•> ;iik! 3*6 - Aw ol prosecutrix 
Positive proof — Necc.s>ilv ol No X-ray ex 
animation in spile of doctor's suggestion — No 
explanation for omission coining from investigat¬ 
ive olTiccr — Accused given benefit of doubt. See 
Penal Code (18001. S. 375. 11162 MPLJ (Notes) 
•WO: 1962 Jab IJ 840. 

-Ss. 361. 366 — "Below eighteen years” — 

Proof — Medical evidence. 

Medical opinion is based on average and cannot 
be correct to the day. When I he opinion of the 
doctor is that I lie girl is between 16 to 18 years 
one cannot say with certainty that she is below 
18. 11)61 Jab U 76: 1961 MPLJ 267: 1961 MPC 

566. 

-S. .*161 — Age of person kid flapped can be 

proved by oilier evidence Hum horoscope. 

Where there is evidence in the case, consisting 
of the extract from the school register, the testi- 
monv of parents and relatives and of medical 
opinion, to show that the kidnapped girl was 
below eighteen years on the date o! the offence, 
it cannot be held that she lias not been proved 
to be a minor or* that date merely because her 
horoscope was not put in evidence: AIR 1958 
Kerala 19; AIR 1958 Orissa 224; AIR 1957 Him 
Pro 42 and AIR 1957 Punj 78. Rel. on. 1906 
Mad WN 674. 

-S. 361 — Age of minor — Medical evidence 

— Certificate given on examination of height, 
weight, breast, teeth etc. — Evidence is worthless 

— Evidence Act (1872). S. 45. 

When a Doctor gives evidence in Court, parti¬ 
cularly, with regard to I he age. which is most 
material it is the duly of the prosecution to elicit 
from the Doctor, Hie reasons which made her 
come to I lie conclusion stated in her certificate. 

Section 361, in its application lo Manipur Terri¬ 
tory, makes il necessary that in a case of alleged 
kidnapping of minor girl in that territory, the 
fact to be proved conclusively by the prosecution 
is that the girl was below the age of 15 years. 
To prove that the girl was minor, the Doctor 
lias not to give valid reasons why she concluded 
that the girl was below 15 years. The conclu¬ 
sive test in such matters of age is the ossification 
of bones and for this X-ray examination of the 
bones is absolutely necessary, when alone the 
Court will attach weight to the opinion of the 
expert under S. 45 of the Evidence Act. AIR 191 fi 
PC 242 and AIR 1939 All 708, Rel. on. 1962 (1) 
Cr U 49: AIR 1962 Manipur 5 (G) (Prs 0, 8, 9). 

-S. 361 — Proof of — Age of girl — Matters 

to he taken into account. 

In fixing Hie age of a girl the growth of teeth, 
growth of pubic and axillary hair, growth of 
the breasts, the height and weight of the girl arc 
relevant considerations. The ossification test is 
no doubt a surer test for determining age. Rut 
Courts have acted on the opinion of the doctors 
arrived at without conducting any ossification tests 
and based on other factors as indicated above. 
AIR 1954 Orissa 33. Rel. on. 24 Cul LT 261: 
1958 Crl IJ 1211: AIR 1958 Orissa 224 ( 225) 
(PI A) (Pr 5). 

-Ss. 361 and 303 — Proof of age — Ossifica¬ 
tion test — Value of — Conviction based on mere 
opinion of expert — Sustainability — (Evidence 
Ac I (1872). S. 451. 

An X-ray ossification test may provide a surer 
basis for determining Hie age of an individual 
than the opinion of a medical expert, but it can 
by no means be so infallible and accurate. The 
opinion of a medical expert based on such test 
cannot 1)0 regarded to be conclusive. Too much 
reliance should not be placed on the Table given 


:il I*. 30 of Mndi's Medical Jurisprudence and 
!oxirolog\ showing !h«- age in wars of ihe ap. 
pearanre and fusion of some ol epiphysis as it 
merely indicates an average and is likely to vary 
in individual cases. 

\\ lien there is no direct evidence lo prove that 
the kidnapped girl was below 18 years, a convic¬ 
tion ol Ihe accused based on the mere opinion of 
a medical expert that the girl had not crossed her 
18th year cannot be sustained. 1957 Cr LJ 475* 
AIR 1957 Punj 78 (78, 79) (Prs 3 to 5). 

SECTION 362 


-S. 362 — Applicability — Married girl below 

18 — Leaving parent’s bouse of her own 
free will and going lo Ihe house of ac¬ 
cused and requesting him lo take her away 
to some other place as she wanted to 
avoid going to father-in-law’s house — Accused 
taking her to another town — Held, offence 
committed was not of abduction hut of kidnapping 
from lawful guardianship as it could not be said 
that the girl had abandoned her guardian with 
the intention of not returning to him but simply 
with a particular purpose. See Penal Code 
(I 860 ). S. 361. 1953 Crl U 924: AIR 1953 All 412. 


-S. 362 — Section docs not define offence — 

Abduction becomes offence when accompanied by 
certain intentions. 

Section 362 merely defines what “abduction" is. 
It does not define an offence. Abduction becomes 
an offence only when it is accompanied by one of 
.three intentions described in Ss. 364, 365 and 366. 
Venal ( Ode. 51 Cri LJ 408: AIR 1950 Assam 37 

(39) (pi B) (i*r'rjnT)Br 

—Ss. 362 and 366 Offer to find bridegroom 
lor major girl — Gill accompanying accused — 
No offence under S. 366. as there was no compul¬ 
sion. 1959 MPLJ (Notes) 7. 

-Ss. 362 and 363 — Abduction per se of adult 

person — Offence. 

Apart from the elements of force or fraud that 
may he involved in abduction and which elements 
may attract punishment under other sections of 
the Code, abduction per se of an adult person is 
not punishable under Ihe Code. 1959 Mnd WN 
57: 72 Mad L\Y 74: 1959 All WR (Supp) 42: ILK 
(1959) Mad 320: 1959 All Cr R 187: 1959 Mad U 
(Cr| 503: 1959 Cr U 852: (1959) 2 Mnd U 61: 
AIR 1959 Mad 274 (277) (Pt R) (Pr 21) (DB). 

-Ss. 362, 100 — Assaulting woman with view 

to abduct — Right of self-defence. 

A woman, who is grcwn-up and a major, is 
free to refuse lo go with a person who claims t<> 
be her husband. And if such person attempts to 
take her a wav bv force from her father’s boose 
with a view to abduct her then she is justified 
under S. 100 in using force in resisting his as¬ 
sault even if such force were to result in h* s 
death. 1951 Nag LJ 252: ILR (1959) Nag 508: 
AIR 1951 Nog 349 (3491 (Pr 5) . 

-S. 302 — Abduction and kidnapping — Dis¬ 
tinction. See Penal Code (I860), S. 366. 1953 Crl 
LJ 1790: AIR 1953 Punj 258. 

-Ss. 362. 306 — Absence of force or deceit — 

No offence. 

Abduction as defined bv S. 362, I. P. Code re¬ 
quires two essentials:— (1) forcible compulsion 
or inducement bv deceitful means; and (Jl 
object of such compulsion or inducement must i>£ 
the going of a person from any place. y ncr \ 
Hie evidence shows that Hie accused did no* 
compel the girl to go from her place to otner 
places but she accompanied the accused or n 
own free will and that there was no inducement 
bv deceitful means to go out of her village, in 
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•ircUM'il < ;illll"l be ci»tr. i« !ri| n| "Urn. v «.l -ibdi!. 

lion under S. I. I*. * ••«!**. 35 Cimi Lit 339: 

1U33 Cri U 171MI: AIK 1953 Pmij 238 CJ39) (Pi A) 
(Prs 11, 17). 

_S. 362 — AimucHon — Whnl prosecution lias 


!o prove. t . , •, , , 

An offence “1 abduction « :m l»«- said I" nave* 
|»een committed only il Hie prosecution is able 1*» 
prove against llic alleged offender lhal be has by 
force compelled or bv deceitful means induced 
itnolber person to go from any place. Where 
I lie finding is that the girl had eloped with the 
accused who was a young man and lhal she 
was neither compclleil nor induced bv him bv 
; ,uv deceiful means to run away ln»ni Hie place 
of her mother the accused canmd he held guilty 
of abduction. 1959 Rai LW 269. 


-Ss. 362 and 361 — Girl under 16 Years of age 

willingly going out with accused lor sexual in¬ 
tercourse — No force or inducement — There N 
no abduction —Since there was no intention «d 
taking away the girl from guardianlsbip ol father, 
there is no kidnapping 1952 Crl IJ 1136: 1952 
Raj LW 95: ILK (1951) 1 Raj 871: AIK 1952 Kaj 
123 (126) (PI C) (Pr 16) (DP,). 

-S. 362 — Deceit — Meaning — Words and 

Phrases. 

The expression ‘Morrill ill mentis" in S. 362 is 
wide enough to include the inducing of a girl to 
leave her guardian's house on a pretext. It is. 
really speaking, a matter of intention and even 
if the promis6 held out l)\* the accused is fulfilled 
by him the question is whether ho is acting in a 
bona tide manner when be is extending certain 
promises to a woman and thereby inducing her to 
accompany him. (’51) 52 Cr LJ 217: 1950 Raj 
U 340: AIR 1951 Raj 33 (35) (PI C) (Pr 6) (DR). 


-S. 362 — Unlike kidnapping, abduction is con¬ 
tinuing offence. (’51) 52 Cr LJ 217: 1950 
Raj LW 340: AIR 1951 Ro| 33 (36) (Pi D) (Pr 7) 
(DB). 

-Ss. 362 and 366 — Essentials — Woman leav¬ 
ing husband's place willingly but subsequently 
discovering inlention on part of accused of selling 
her for concubinage — Deceit is proved. AIR 
1955 NUC (Sau) 1457 (DB). 


-Ss. 362 and 300 — Consent — Necessity of 

— Force — Use of — Inleution of accused — 
(Cochin Penal Code (I of 1059), Ss. 342 and 346). 

In the case of an offence under Sec¬ 
tion 3C2, no question arises as to whether there 
was consent or absence of consent. It is not 
necessary, according In the definition of abduc¬ 
tion that any force should be used. Il is enough 
if bv deceitful means a woman is induced to go 
from nnv place. If the intention of the accused 
is that she mnv be seduced to illicit intercourse 
bv which is meant intercourse between 
n man and woman who are not husband and 
wife, that would make the accused liable for this 
offence under S. 360. Where il is clear from the 
evidence that the person who is charged had 
abducted the woman in order Hint she may he 
seduced to illicit intercourse, be can be brought 
under S. 306 and punished. 1952 Crl LJ 1387: 
AIR 1952 Trav-Co 379 (381) (Pi A) (Pr 4) (DB). 


SECTION 303 


SYNOPSIS 

(Penal Code (1860), S. 363.) 

1. Scope and applicability. 

2. Kidnapping — Proof of. 

5* tee of person kidnapped — Proof of. 

4. Charge under S. 303 V- Plea permissible In 
‘ defence. 


S. 362 
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5. Corroboration of kidnapped person — If 

necessary. 

6. Charge under S. 363 and S. 366 Convic¬ 

tion under S. 363 if permissible. 

7. Charge under S. 363 and S. 376 — Convic¬ 

tion under S. 363. 

8. Charges under Ss. 363, 366, 366-A and 368 

— Conviction under all sections whether 
legal. 

9. Charge under another section — Conviction 

under S. 363 if proper. 

1U. Facts falling under S. 363 and S. 498 — Con¬ 
viction under S. 303 nol barred. 

If. Sentence. 


1. Scope and applieablily. 


-Ss. 363 and 361 “‘Takes’ minor out of 

keeping ol lawful guardian" — Abandonment ol 
guardian bv minor — Even without ‘animus rc- 
vertendi’ minor continues to be in lawful guar¬ 
dianship — AIR 1953 All 412. Dissent, from — 
Guardian Irving to thrust unwanted husband on 
minor daughter — Daughter abandoning guardian 
of her own accord and seeking protection ot 
strangers — Strangers do not commit ‘taking’ - 
Dividing line does exist between ‘taking’ ami 
■helping’ runaway and abandoned minor. See 
Penal Code (18601. S. 361. 1966 All LJ 633: I960 
All WR (HC) 478: 1965 All Cri R 3U5: 1907 Crl 
LJ 311: AIR 1967 All 168. 

--Ss. 363, 301 — “Lawful guardian" — Mean¬ 
ing — Mother given custody of minor daughter 
under decree for divorce — Mother is lawful 
guardian — Father forcibly removing girl from 
custody of mother without her consent — Father 
is guilty of kidnapping — (Words and Phrases). 
See Penal Code (I860). S. 361. 1958 Crl U 1296: 
AIR 1958 Bom 381. 

-S. 363 — Kidnapping — Minor girl leaving 

home without persuasion or Inducement by ac¬ 
cused — Accused not restoring minor to her 
home — Accused not guilty under S. 363 — Es¬ 
sentials of S. 363 to be proved by prosecution. 

If a girl leaves her home without any persua¬ 
sion or inducement held out bv the accused so 
that she has got fairly away from home and then 
goes to him. his nol restoring her to her home 
is no infringement o( the law. To sustain a con¬ 
viction the prosecution has to prove that the 
accused had some active part in the minor leaving 
her guardian’s house. The offence under S. 363 
is nol a continuing one. and il really consists 
in the initial act of t.ikng her from the keepin" 
of her lawful guardian. AIR 1958 Kerala 12f 
Rol. on. 1959 Ker U 765; 1959 Kcr LU 656: 1959 
Ker LT 084. 


“ Jahing — rroot — To sustain : 
conviction under S. 363. I. P. C. There must l>« 
proof of taking. A man is not hound to rctun 
to her fathers custody « girl who, without niv 
inducement on his part, has left her home am 
iomo io him: it must be shown that prisone 
look some active step bv persuasion o r other 
n ,SC i ? u f°« ! hr cirl l*nvc her home. Sr. 

S Kor I2! 1 01 ’ S ' 1058 Crl IJ 837: All 

[Overruled in AIR 1065 SC 942.1 

~ **?• Ml — ‘‘Kidnapping from Inwfn 

guardianship — Whal constitutes. 

• . i . 1101 l ^° ritvumstanccs unmislaknbl 

E.TEfJwT’h inf f c r r P l hn ‘ Kum,,ri ivv fn«' 

n l. nnuJ l,Cr hmise unless there vva 

■i finite nlun arrived at between her and th 
accused, which might have been even durin 
the short halt of the accused at her place Th 

av" "n \! ‘"I > ‘, (l cvcl 01)0,1 he I ween the two Til 
* ,v " '•‘•"siderahle part in the whole affair „ 
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elopmcnl and Kumari \w could noi have lefl (he 
house but lor the instigation or co-operation or 
accompaniment of Hie accused. The accused was 
therefore guiltv of the oirence under Section 363. 

1961 (1) Cr LJ 513: 1960 MPC 718: I960 Jab 
U 1071: 1960 MPLJ 1300. ILK (1960) Madli Pra 
885: AIR 1961 Mndh Pra 101 (104, 106) (Prs 2, 
9). 

Ss. 303, 361, 367 — Minor employed without 
permission of guardian or his employer — Taking 
of boy amounts to taking him out of lawful 
guardianship — Accused convicted under Sec 
lion 363 and not undei Section 367. See Penal 
Code (1860). S. 361. 1961 MPLJ 12W. 


-as. ann 


• w a « 


Muslim girl living in husband s house after mar¬ 
riage — After marriage husband becomes the 
guardian after she begins to live with him - 
Removal from custody of husband while return, 
ing from short visit to mother — Removal not 
shown to have been at the instance of mother — 
Oirence under Section 363. 1. P. C. is complete 
and subsequent ratification by mother cannot 
take the case out of the purview of Section 363. 
L P. C. — Effect. See Penal Code (18C0), S 301 
1953 Cri LJ 73: AIR 1952 Tripura 27. 


2. Kidnapping — Proof of. 


-S. 363 — Offence under — Taking from law¬ 
ful guardianship — Father of girl keeping her 
at his relative's house — Girl on verge of majority, 
studying in college, telephoning accused and 
meeting him and going with him to Sub-Regis¬ 
trar’s Office lor registering marriage agreement 

— No threat or inducement on part of the ac¬ 
cused — Girl’s insistence of marrying him — 
Accused held guilty of having taken girl oul ol 
guardianship of her fathei without his consent 
(*63) 1963 Mad WN 636. 

[Reversed in AIR 196o SC 942.1 

-S. 363 — Consent or disposition of minor 

does not exonerate accused. 

In considering the liability of the accused foi 
an offence under Section 363 the only point 
which has to be decided is whether he took oi 
induced the minor to come a wav from her law¬ 
ful guardian for the time being. Any disposition 
of the girl such as her being over-sexed or 
animated bv a desire to have a good time or 
any consent or forwardness on her part are im¬ 
material to the question of the prisoner's liability 
under the section. 

Where the accused took the minor girl from 
her house under the pretence of taking her to 
the Cinema and there was nothing in the con 
duct of the girl, upto the moment of her depar¬ 
ture later on in the company of the accused, to 
suggest that she had renounced the protection 
of her guardian hut on the other hand there was 
evidence to show that she would not have lefl 
the guardian but for the promise of the accused 
to marry her: 

Held, that there was sufficient ‘taking’ by the 
accused to render him liable for the offence 
under S. 363. 1960 Mad WN 074. 

-Ss. 303, 360 — Applicability — Section 366 

is aggravated form of offence under Section 3C3 

— Marriage should he against girl’s will for 
offence under S. 366. AIR 1955 NUC (Mad) 
1219. 

-S. 303 — Ingredients of offence. 

An offence under Section 363 of the Penal 
Code is made out if (i) the person kidnapped was 
a minor; (ii) the minor was in the keeping of 
a lawful guardian; (iii) the accused took or 
induced such person to leave oul of such lawful 
keeping and such Inking was done without the 
consent of the lawful guardian. Where the evi¬ 
dence established that the victim was a girl under 
18 years of age in Ihe keeping a lawful guardian, 
her father, and that there was a preconcerted 
arrangement between the accused and her to leave 
Ihe house, elope and have a good time Ihe ac¬ 
cused thereby instigating Hie victim to leave her 
guardian with all her belongings: 

Held, the offence of kidnapping a minor girl 
from lawful guardianship was made oul. (1952) 
1 MLJ 536: 1952 Mad WN 231: 1952 Mad WN 
(Cr!) 55: 54 Cr LJ 1913; AIR 1954 Mad 62 (63. 
04) (PI II) (Prs 10. 12). 


-S. 3G3 — Minor girl not likely to have lefl 

guardianship of father but for promise by ac¬ 
cused lo marry her — There Is sufficient ‘Inking’ 
for purpose of S. 3G3. 


Where, hut for something which the accused 
consented to do and did ultimately, a minor girl 
would not have lei t hci father’s house, there is 
sufficient "taking" in law for the purpose of Sec 
lion 363. Where, therefore, the evidence shows 
that the minor would not have lefl Ihe guardian 
ship of her father and gone with the accused but 
for the promise of Hie accused that lie would 
marry her, Ihe accused is guiltv of having taken 
her out of the guardianship of her father with¬ 
out his consent. 54 MLJ 456. Ret. on; 1865-2 
MIILR 331; 1968-4 MUCH 20, Ref. 1904 All Cr! 
R 114: 1964 All WR (Sup) 5. 

-Ss. 363, 366, 300, 361, 498 — Prosecution 

under Ss. 363 and 366 — Proof. 

To constitute an offence under Sections 363 and 
366 it is not incumbent upon Hie prosecution lo 
prove that Hie person kidnapped or abducted was 
married. The question of marriage would have 
been material in case the accused had been pro 
scouted under Section 497 or S. 498, I. P. C 
1957 Cr LJ 847: AIR 1957 Him Pra 42 (44) (PI A) 
(Pr 11). 

-Ss. 363, 306 — Kidnapping — Proof of "tak¬ 
ing" Is essential — Consent of minor Is Immate 
rial — Intention lo marry against will of minor 
Ls essential for offence uuder S. 366. 

To sustain Hie conviction under S. 363. I. P. C.. 
there must be proof of “taking". The consent of 
Ihe minor is no excuse, for, even I hen. it would 
amount to “taking”. The prosecution has to 
prove that Ihe accused had some active part in 
the girl leaving her father's house and taking 
shelter in his house. 


A minor girl lefl her parents' house of her own 
ree will and went to reside with Hie accused 
licy got married subsequently. There was no 
videncc lo show that the accused intended to 
narrv her against her will but on the contrary 
lie girl was quite willing to marry the accusec 
nd in fact pressed the accused to marry her. 

Hold, that Ihe offence under Ihe first part ol 
lection 3C6, I. P. C. had not been made oul 
gainst the accused. 1969 Ker LJ 205: I960 Ke 
;r 273: 1900-1 Ker LR 301: ILR (I960) Kcr 

81. 

—S. 303 — Appreciation of evidence —- Dehn 
n lodging complaint of offence under S. 

*enal Code —Acceptable explanation for doin' 
orthcoming in Hie case - Delay will no 
liscredit Ihe evidence of the kidnapped girl whien 
' otherwise convincing and entitled to full credit- 
060 Mad WN 671. 

-S. 3G3 — Age of tLi girl. . 

Even if there is evidence that the accused hac 
nduoed the girl lo accompany him. the oM }c 
ninishablc under Section. SOS is not b™*" 
ionic to him. The prosecution must further I 
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that on the date of the incident, the girl was 
under eighteen years of age. 1956 Cr LJ 263: 
1950 All WR (Sup) 1: ILR (1956) Nag 282: 1955 
Nag U 799: AIR 1956 Nag 74 (76) (Pt B) (Pr 
20) (DB). 

-S. 363 — In order to prove an offence under 

Section 363 the prosecution must show that the 
accused took some active part in the girl leaving 
her lawful guardian’s custody and taking shelter 
with him — Held, on facts that the accused 
took part in taking the girl out of her lawful 
guardian’s custody and the age of the girl was 
below 18 years and the offence of kidnapping 
was complete — The oflence of kidnapping being 
against the guardianship and the girl below 18 
years her consent was quite immaterial. See Penal 
Code (1860), S. 361. (1963) 29 Cut LT G02. 

-S. 363 — Out of the keeping of the lawful 

guardian — Interpretation of — Minor girl ol 
B under the guardianship of A — A out of town 
— B's son in the absence of A taking her forcibly 
to B’s house where C proposed her marriage — 
Refusal by the girl — C taking her away for¬ 
cibly from B’s house — Contention that when C 
took her away she was not under the guardian¬ 
ship of A or anybody else — Held, till she 
was taken away by C the guardianship of A con¬ 
tinued — The offence under Section 363 was 
sufficiently established. See Penal Code (1860), 
S. 361. AIR 1955 NUC (Orissa) 2471 (DB). 

3. Age of persoo kidnapped — Proof of. 


-Ss. 363, 301 — Proof of age. 

In a prosecution under Section 363, age of the 
girl is a material point because unless it is shown 
that she was below 18 years of age at the rele¬ 
vant time, there could be no case of kidnapping 
within, the meaning of Section 363, I. P. C. The 
doctor's estimate about age does not amount to 
proof, but is merely an opinion. AIR 1931 Lah 
401 and AIR 1939 All 708, Rel. on. 1957 Cr LJ 
847: AIR 1957 Him Pro 42 (44) (Pt B) (Prs 12, 
13). 


-S. 363 — Accused charged with kidnapping 

— Age of prosecutrix is primary question — Age 
estimated at 16 by Indy doctor on physical 
development and ossification test — Skiagram 
not produced in Court — Radiologist allowing 
margin of only one month in his estimate of age 
of prosecutrix — Assertion ridiculous — Evi¬ 
dence could not be said to prove prosecutrix 
below 18 years of age — Conviction cannot be 
sustained. 1965 MPLJ (Notes) 3. 


—S. 303 -- Age of prosecutrix disputed — 
Kotwari hook reciting name of prosecutrix as 
we I — Entry of name not in official duly — 
Entry to be proved by independent evidence — 
No medical evidence or other evidence on record 
— Age held to be not piovcd. 1902 MPLJ (Notes) 


—Ss. 303 and 300 - Proof of age - Doctor’s 
opinion and ossification test — If conclusive — 
Adverse inference for failure to produce Birth 
Register. 


Accused was convicted on Jury verdict unde 
section 363 for taking away a girl below 1 
years. Jury verdict was based on doctor's ev 
aence which was based on appearance an 

K. 0D .T nl 0f ll l e . eir1 ’ 3 body statin* her to b 
about 16 years old. Ossification test located he 
X a be about 17 vears. 

Wn , !“•. ,hn, I0 the burden of proving that the ag 

nrnJ?,,.? I 8 ve “ rs hod not been discharged b 
prosecution beyond reasonable doubt. The chare 

failure nf 0 '? ? Re Wa; v T i,iQ,ed on necounl " 
failure of Judge to warn Jury that the doctor' 

LVol. 12 .] Fn.D.22. 


evidence was insufficient to prove the age. The 
Judge should have also lold that the Jury was 
free to draw adverse inference against the pro- 
sedition for its failure to produce the birth regis¬ 
ter in the Court. 1958 MPLJ (Notes) 38. 

-Ss. 363 and 361 — Age of minor girl — 

Ossification lest — Value of — Conviction based 
on mere opinion of expert that kidnapped girl 
had not completed her 18 vears — No diject evi¬ 
dence to prove that the kidnapped girl was below 
18 years — Conviction cannot be sustained — 
lEvidencc Act (1872). S. 45). See Penal Code 
(I860), S. 361. 1957 Crl LJ 475: AIR 1957 Pun| 
78. 


4. Charge under S. 36.1 — Plea permissible Id 
defence. 

-S. 303 —Minor girl disappeared from father’s 

house and found with accused — Girl found to 
have written love letters to accused — Prosecu¬ 
tion under Section 363 — Accused pleading love 
and girl’s insistence on going with him — Love 
is no defence — Intention or motive of accused 
irrelevant. 1963 MPLJ (Notes) 240: 1901 Jab LJ 
870: 1961 MPC 049. 

-S. 363 — Plea in defence — Failure to 

delect previous offences is no answer to charge 
under S. 363. See Penal Code (1860), S. 361. AIR 
1955 NUC (Mad) 94. 

-S. 363 — Plea In defence — Failure to detect 

offences previously committed is not defence to 
same offence committed subsequently. AIR 1955 
NUC (Mod) 94. 

Ss. 363 and 361 — Taking out of the keeping 
of the lawful guardian — What constitutes 
stated — Consent of minor girl immaterial. See 
Penal Code (1860), S. 361. 1953 Cri U 101St 

AIR 1954 Mad 62. 

——S. 363 — Kidnapping — Accused enticing 
girl of 14 vears from guardianship of father — 
Fact that the girl was consenting party is no 
defence. See Penal Code (1860), Section 361. 
(1905) 7 Orissa JD 183. 


5. Corroboration of statement of kidnapped 
person — If necessary. 

-S. 363 — Evidence. 

In law no corroboration to the story deposed 
o by the girl is required to base a charge against 

• a £' ,sc ^ of . an ofTen< * ^nishnble under Sec¬ 

tion 363, Penal Codt. But where her story is of 
an unnatural character and contains contradic¬ 
tions it is not safe to place reliance on the 
testimony unless it is corroborated by indepen¬ 
dent evidence. 1950 Cr U 203: 1950 An WR 

a S i» P ^L1i : ii LR l 10661 Nr * 282: 1955 Nag LJ 799: 
AIR 1950 Nog 74 (75) (Pi A) (Pr 14). 

0. Charge under S. 303 and S. 800 — Conviction 
under S. 303 If permissible. 

Ss. 363 , 306 — Accused charged under Ss. 303 
and 366 — Accused acquitted under S. 306 — 
Conviction under S. 303 — Legality. 

W he , re ,wo sepfale charges have been framed 
1 ** 1 ns ! a .? nccused Person, one under Section 883. 
Stied nf'Ti Un K er Sec,ion 36e - nnd he is ac- 

Snt iSAft SS'VcVn c j" 

spuv&a? ,4S4: a,r 1951 a "“ a 

“J ~ ‘Seduced to illicit intercourse* - 
Girl already pregnant as a result of illicit sexual 
mtercourse - Failure to direct iury -Direct!!* 
that if accused not found guilty under S 8M 
he may be found guilty under S. 308 — Held’ 
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misdirection. See Penal Code (I860). S. 366. 1953 
Cri U 347: AIK 1955 Cal 100. 

[Overruled on another point in AIR 1962 
SC 1908.] 

-S. 363 — Conviction — High Court has got 

power to alter conviction under into one under 
Section 363. if the prosecution had not been 
able to prove that charge in a major section 
but had been able lo prove facts which come 
under minor section. See Criminal P. C. (1898), 
S. 238. AIR 1955 NUC (Orissa) 2471 (DB). 

7. Charge under S. 363 and S. 376 — Conviction 

under S. 363. 

-Ss. 363 and 376 - Applicability. 

Charges under Sections 363 and 376 — Sessions 
Judge finding that girl was not an unwilling 
agent in going away with accused — Also that 
sexual intercourse was not against her will —Age 
of girl found more than 14 years but less than 
16 years when rape was committed — Offence 
held did not come under Section 376 — Offence 
under S. 363 however held proved. 12 J and K 
LR 63: 1953 Cr LJ 1356: AIR 1953 J and K 21 
(22) (Prs 11, 12) (DB). 

8. Charges under Ss. 363, 366, 366-A and 368 — 
Conviction under all sections whether legal. 

-Ss. 363, 366, 366-A and 368 — Scope — Con 

viction of same person under all sections is 
illgeal. AIR 1955 NIC (All) 14. 

9. Charge under anolber section — Conviction 
under S. 363 if proper. 

-Ss. 363 and 366-A — Charge under S. 366-A 

— Conviction under Section 363 in absence of 
charge not proper. See Penal Code (1860), Sec 
lion 366-A. 1959 Ker U 755. 

—S. 363 — Conviction — High Court has power 
to alter conviction for Section 366 into one for 
Section 363. See Cr. P. C (1898). S. 238. AIR 
1955 NUC (Orissa) 2471 (DB). 


10. Facts falling under S. 363 and S. 498 — 
Conviction under S. 363 not barred. 

-Ss. 363 and 408 — Facts disclosing an offence 

under two sections of Penal Code — Conviction 
under one of the sections is not untenable — Ac¬ 
cused inducing married minor girl and taking 
her awav out of the legal guardianship of her 
husband — Complaint made to the police by 
husband — Magistrate taking cognizance of 
offence, under S. 363. Penal Code on charge-sheet 
presented bv police and accused convicted under 
Section 363. Penal Code — Conviction is not bad 
in law even though the same facts constitute also 
an offence under Section 498, Penal Code and 
cognizance of that offence can be taken only on 
a complaint made to the Court — Law does not 
bar trial of an accused for a distinct offence dis¬ 
closed bv the same facts — Provisions of Sec¬ 
tion 26, General Clauses Act iustifv such a con¬ 
viction. See Cr. P. Code (1898), S. 199. (1964) 2 
Mad U 430. 

11. Sentence. 


-S. 363 — OfTcnce being against guardianship 

is verv Crave — Fact that friendship between 
minor girl and accused was induced bv minor 
cannot help accused — Sentence of one year 
R. I. held not excessive. 1964 All Crl R 114: 1964 
All WR (Sup) 5. 

-Ss. 363. 376 — Sentence — Sentence is a 

mailer of discretion with the trial Court — Un¬ 
less the sentence awarded is so grosslv inade¬ 
quate, the High Court normally "ill not inter 
fere and parlicularh so where the State has not 
chosen to apply for enhancement of the sentence 
1946 Cr U 210 (2) (214) (PI B) (Pr 9) (Ker). 


-S. 363 — Probation ol Offenders Act, S. 4. 

— Accused taking a girl aged 17 years from the 
custody of her father and marrying her — Court 
finding the offence being ol technical nature — 
Accused lound to have fallen a prev to the en¬ 
treaties of the girl in hiking her and marrying 
her — Accused given benefit of Section 4 of the 
Probation ol Offenders Ad — JI.R 1924 Mad 
281. Foil. 1965 MPLJ (Notes) 40. 

-S. 363 — Sentence — Offence bv man of 27 

on girl of 16 or 17 — Girl about lo attain majo¬ 
rity — Accused and girl in love with each other 

— Accused offering marriage — With all these 
punishment held should not be less lhan one 
year. AIR 1955 NUC (Mad) 94. 

-S. 363 — Accused B approaching K. a minor 

married girl and suggesting her lo meet him at 
particular place il she wants lo go lo her parents 

— Same day K received information from G 
that B was waiting for her, K left her parents-in- 
law’s house to meet B at appointed place from 
where she was taken from place to place — 
Held, it could not be said that K was not under 
lawful guardianship of her parents-in-law on Ihe 
dav of occurrence — There being no evidence 
lhat G ever met K or B thereafter or he took 
awav K or enticed her. he was entitled to bene¬ 
fit of doubt. (1904) C Bom LR 785; 6 Cr LJ 30 
and AIR 1916 All 272, Rel. on. — Evidence Act 
(1872), S. 3. (1965) 67 Pun] LR 628. 

-S. 363 — Lower Courl passing lenient sen¬ 
tence on consideration of facts not on record — 
Offence should be dealt with sternness — Sen¬ 
tence enhanced from two months’ simple Impri¬ 
sonment to one year's rigorous imprisonment. 

Where the lower Court had passed a lenieni 
sentence of two months’ simple imprisonment for 
offence under Section 361. on consideration ol 
facts not found on record. 


Held, that the offence should be viewed with 
sternness and Ihe sentence should be enhanced 
from two months’ simple imprisonment to one 
year's rigorous ininrisonment. 1964 Ra] LW 600: 
1965 (1) Crl LJ 483: ILR (1965) 15 Ra) 186: AIR 
1965 Ra] 90 (96) (PI G) (Prs 30, 31) (DB). 

-S. 363 — The offence under Section 363, 

1. P. C. is punishable with imprisonment which 
may extend to seven years and fine and the 
Magistrate commits a grave error in letting off 
the accused on an admonition contrary to 1 ™ 
provisions of law. See Criminal P. C. (1898), 
S. 562 (I-A). 1951 Raj LW 183: ILR (1951) 1 
Ra] 184. 

SECTION 364 


I-364, 302 — Charges under — Trial with 

id of jury — Acquittal under Section 364 but 
on viction under Section 302 — Appeal 
upreme Court under Art. 134 (1) (c) -- Supreme 
ourt not concerned with acquittal under 5. 

- No misdirection to jury — There was held no 
:opc for argument that verdict should be inter¬ 
bred with or conviction under S. 302 based on 

altered on hypothetical considerations noi 
Minded on any facts on record. (1963) 

38: (1963) 1 SCWR 511: (1964) 1 SCJ 82: 1964 
lad LJ (Cri) 19: (1963) 1 Mys LJ (SC) Wj 

1963) Supp 2 SCR 852: 1963 (2) Cr U 170: AIK 
903 SC 1074 (1077) (Pi C) (Pr 12). 

i -s, 364 — Proof — Accused charged under 

ections 302. 364 and 386 I. P. C. - 
ot relied in respect of offence under Section 

- It can be taken into consideration agamsljne 
ccused to lend assurance to conclusion ngo ns 
hem in so far as other offences are concerned 
ased on circumstantial evidence See Evulen 

k ct (1872), S. 24. 1957 Cr LJ 559: AIR 1957 at* 
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0-Ss. 364, 386 — Applicability — Recovery 

of ransom under threat of murder of son — 
Offence. 

Where the modus opcrnndi as disclosed in the 
letters from the accused demanding ransom Irom 
the father of the bov whom they have kidnapped 
is bv putting him in I right ot the bov being 
murdered and there is throughout the likelihood 
of the bov being murdered in case I he ransom 
rnonev was not paid lor one reason or other, the 
accused are guillv of the aggravated forms of 
kidnapping and extortion under Ss. 364 and 380, 
I. P. C. 1957 Cr LJ 559. AIR 1957 SC 381 (387) 
(PI E) (Pr 7). 

•-Ss. 364, 386, 34, 109, 120-B — Accused 

acting with common Intention and conspiracy — 
Conviction and sentence — Concurrent finding 
— Interference — (Constitution of India. Arti¬ 
cle 136). 

The concurrent finding, that a particular ac¬ 
cused is guilty of criminal conspiracy along with 
the other for the commission of the offences is 
not open to challenge in the appeal before the 
Supreme Court under Article 13G. Where on the 
same circumstantial evidence it is found that the 
offences under Sections 364 and 386. I. P. C. 
were actually committed in pursuance of the 
conspiracy or in pursuance of the common inten¬ 
tion. one would be equally guilty with the othci 
of the two substantive offences and would be 
liable to the same sentence. Such daring offences 
would necessarily have called lor active planning 
and co-operalion of both Ihe accused togelhei 
and probably of others. It is not. therefore 
possible to make anv distinction between them 
even ns regards the sentence. 1957 Cr LJ 559: 
AIR 1957 SC 381 (388, 389) (Pt G) (Prs 10, 11). 

™ 364 — Essential? of offence — Non-dlrcc- 

Hon to Jury amounting to misdirection — Effect 

In order to bring home a charge under Sec¬ 
tion 364, Penal Code in a trial bv Jury the Jury 
must be satisfied that at the time when the ac. 
cused took away the deceased they had the 
intention to cause death. The omission on the 

Par L M f . lhe , Judce lo f)oinl oul ,0 ,h <> Jury the 
possibility that there was no such plan at tho 
time when the deceased was called by the nc- 
cused to partake of a feast but that there was a 
drunken brawl subsequently must be regarded as 

r am,,unIin C lo misdirection. 1956 

Cr LJ 1313: AIR 1058 Cnl 600 (802) (Pr 9) (DB). 

~7 S - c 364 „„r Applicability — Accused charged 
under Ss. 302 and 364 but acquitted under S. 302 
can be convicted under S. 304. 

Where an accused is charged under Ss. 302 and 
db4. Penal Code and has been acquitted on a 
charge of murder he can be convicted under 
Section 364. For this purpose Ihe motive, the 

st« e nr« US £ cla ! l0ns , of . ,he parlies and the cireum- 
stances showing clearly that the deceased was 

of d he/no ,Ti?s he J bi 5 c1 of beinE murdered or 
R c u < ?' sposed of as would put him in 
"® r °, f . being murdered should he taken into 

.mfe 110 ,?' , AIR 1933 Lnh >035 (2). Rel. on 
Ryd 949, Expl. 1954 Crl LJ 641- ILR 

7) 9 (DB) Hyd 7601 AIR 1954 Hyd 88 f89) ( ^ rs J 

S. 364 — Applicability. 

ssasHT**“ £ r s 

a uRupitfs 
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When the case of the prosecution is that the 
person abducted has been murdered bv the 
abductor there is no scope for further charge 
under Section 3C4. I P. C. for kidnapping or 
abducting in order to murder. 1960 Ker LJ 220. 

-Ss. 364 and 302 — Charge under S. 364 — 

Maintainability — Intention of abductor to 
murder the person abducted must be proved — 
Specific case that abductors had murdered Ihe 
person abducted — Charge under S. 364 cannot 
be maintained. 

Mere abduction is not an offence. In order to 
sustain a charge under Section 364. I. P. Code, 
it is incumbent upon the prosecution to prove 
that the abductors had the intention at 
the lime of abduction that person abdu¬ 
cted should be murdered or would be so 
disposed of as to be put in danger 
of being murdered. Where the case for the pro¬ 
secution is that the person abducted has been 
murdered bv the abductor there can he no scope 
for a charge under Section 3C4. (1961) ILR 40 
Pat 809. 

--S. 364 — Applicability. 

Where Ihe accused was one of the persons 
who were responsible lor kidnapping or abduct¬ 
ing the deceased, so that he may be murdered or 
may be so disposed of as to be put in danger of 
being murdered and the deceased was found 
lying murdered on the next day, the conviction 
of the accused was altered from one under Sec¬ 
tion 302, Penal Code, to Section 364, Penal Code, 
and he was sentenced to imprisonment for life. 
(1962) 04 Pun LR 1017. 

T .364 — Murder —- Proof of death— Abduc- 
.ion with intent to murder — Proof of intention 
*7 Circumstantial evidence — Charge under Sec- 
tions 302/34 and 364 — Failure to prove that 
iccused was murderer — Accused can be held 

? U, !a un <L e " S « r,ion 3f)4 * See Pcnal Code (I860), 
S. 302. 1968 Raj LW 584: ILR (1958) 8 Raj 181. 

SECTION 385 

~r 8 - 36B . 7 AbductionI - Accused known to 

inlunf c bef ° rC Fl "lure of witnesses to 
in enhfy accused ns abductor - Eye-witness 

narnrlc ° ‘f" i' fv acc " std at ‘he identification 
P * C ? f t ; vc -wilness not relied on 

; perso " als, n foiled to identify accused 

1965 All WR C '(HC) M0M9M d An b CrTR 

C char P ged C, 'under 23 S _ 36 A 5. ,e i ‘p 

Section al? °f. V C° ff 7 C A bU p , nn C ( 0nvic,ed . under 
Sectio r n t0 36 a 5 "i ,l p fi ,? din * « nd con4t him under 

ft &a 

—S. 366 — Scope. 

house belonging to the accused It VZT * 
to say, on the ground that nV ihi k correct 

Ihe abadi the fact of h- P • ,he L house was in 

that house cannot be a secre 'and ^, ‘fM in 
was no offence under tho •• vJiL ^crefort 
(HC) 360: 1953 Atl U 42 ViSSfr 9 , 63 . A " WR 
1954 All 51 (52) (Pt A) (Pr g) 46 = AIR 

fffen^s-Tn 7 ff i° inder a " d 

is n minor ofTcnce wilhin^ < |L Undcr . Sec *ion 805 
lion 238, Cr P r n, he ™ enninK of Sec- 

under Seelion 366 , nd s . “7\V'HI»h “cS 



S4D 


PENAL CODE (1860) s. 365 


can convict an accused of the former offence 
without a formal charge having been framed. See 
Criminal P. C. (1898), S. 238. AIH 1954 Madli B 
97. 

-Ss. 365 and 363 — Scope. 

Essence of offence under Section 365 also is 
kidnapping. Therefore where the accused cannot 
be convicted under Section 363 he cannot be 
convicted under Section 365 also. 1957 Raj LAV 
345: 1957 Cr LJ 688 (694) (Pi E) (Pr 20). 

—■—Ss. 365 and 366 — Applicability — No cir¬ 
cumstances to warrant inference that accused had 
one of objects mentioned in Section 366; in view 

— Inference that accused abducted woman for 
purpose of confining hei wrongfully and secretly 
can be drawn — Offence held fell under S. 365 
and not S. 366. AIK 1955 NUC (Raj) 467 (DB). 

«-Ss. 365 and 366 — Applicability. 

Accused abducting woman bv force — No evi¬ 
dence about intention to compel her to marry 
against her will or to force or seduce her to 
illicit intercourse — Woman not returning home 

— Case falls under Section 365 and not under 
Section 306. AIR 1955 NUC (Raj) 467 (DB). 

-Ss. 365, 366 — Criminal P. C., S. 238 - 

"Minor offence" — S. 365. I. P. C., is minor 
offence as compared to one under Section 366, 

I. P. C. See Criminal P. C. (1898). S. 238. AIR 

1955 NUC (Raj) 467. 

SECTION 366 
SYNOPSIS 

(Penal Code (1860). S. 366.) 

1. Scope and applicability. 

2. "Kidnaps or abducts any woman". 

3. "With intent . . . marry any person". 

4. Against her will. 

6. Intention of accused — How gathered. 

0 , ‘‘Forced or seduced to Illicit Intercourse’*. 

7. Kidnapping and abduction — Distinction. 

8. Evidence as to age. 

9. Consent of minor nbdtieled girl — Whether 

material. 

10. Evidence and proof. 

11. Evidence of proseculrli — Value of. 

12. Place of trial. 

13. Direction to Jury. 

14. Charge under S. 363 and S. 386 — Convic¬ 

tion under S. 363 If legal. 

See Penal Code, S. 363. 

16. Charges under Ss. 383, 366, 386-A and 368 
— Conviction under all sections If legal. 

See Penal Code. S. 363. 

16. Charge of kidnapping under S. 386 — Con¬ 

viction for abduction If permissible. 

17. Charge under S. 366 and S. 376 — Convic¬ 

tion under S. 376 when permissible. 

18. Section 366 and S. 365, Penal Code. 

19. Sentence. 

1. Scope and applicability. 

-S. 366 — Guardianship — Minor Hindu 

widow — Her falher-in-law is her legal guardian 
Qnd nol her mother — Father-in-law can legally 
marry her in Karao form lo another — Father- 
in-law commits no offence under Penal Code. 

S. 366. See Hindu Law — Guardianship. AIR 
1060 All 479. 

-S. 366 — Knowledge — Accused taking part 

in marriage of abducted minor girl — Accused 
not related to girl, giving out she was sislcr of 
girl’s mother and had right to give her in mar 
riage — Accused held guilty under Section 366. 
AIR 1055 NUC (All) 176. 


—S. 366 — Knowledge — A abducting tmnoi 
girl and taking her lo another place for purposes 
of giving her in marriage — B, As friend ac¬ 
companying party on invitation of A not knowing 
that girl was abducted — B held not guilty unde* 
S. 366. AIR 1955 NUC (All) 175. 

-S. 366 — Essentials — Ingredients of offence 

— Absence of intention or knowledge specified 
in section — No offence. AIR 1955 NUC (Assam) 
4211 (DB). 

-Ss. 366 and 361 — Minor girl taken awa> 

by accused for illicit intercourse from unlawful 
custody of original kidnapper— Does not amount 
to kidnapping and hence no offence under 
Section 366. See Pei.a! Code (18C0), S. 361. 196* 
(2) Crl LJ 578: AIR 1961 Bom 282 (DB). 

-S. 366 — Ciiminnl P C. (1898), S. 549 — 

Criminal Courts and Court Martial (Adjustment 
of Jurisdiction) Rules (1952), Rr. 3, 4 — Nav) 
(Discipline) Act (1934), Ss. 43, 45, 46 — Accused 
a naval rating on shore leave, charged under 
Section 366, Indian Penal Code — Magis¬ 
trate committing the accused to Sessions 

— Committal Order, proper— Intimation to com¬ 
petent military authority necessary only in cases 
of offences expressly falling within terms of 
Sections 2 to 42 of Navy (Discipline) Act 1934 — 
Offence under Section 366, I. P. C. not one ol 
offences mentioned in First Para of Section 45 
of Navy (Discipline) Act 1934 — Jurisdiction of 
ordinary criminal Courts not taken away. (1956) 
58 Bom LB 157. 


-S. 366 — Essential ingredient of offence Is 

intention. AIR 1955 NUC (Bom) 6074 (DB). 

-S. 366 — Applicability — Taking away of * 

girl — Minority of person taken away is im¬ 
material in so far is her leaving the house of 
her own accord is concerned. Because a minor 
may not be competent to give her consent to 
her taking but a minor is certainly competent to 
leave the protection of her guardian of his ol 
her own accord. See Penal Code (I860). S. 361 
1957 Cr LJ 1114: AIR 1957 Cal 589. 

-S. 360 — Taking of minor girl — Absence of 

evidence — Effect. 

Allhough there mav he evidence in the ensr 
under Section 366. I. P. C., regarding the mino¬ 
rity of the girl, if there is complete absence o 
evidence regarding another essential ingredient 
of the offence, namely, the taking of the girl b) 
the accused, or of the active participation of the 
accused in (he girl’s leaving her guardians house, 
there is no offence under S. 366. 1967 Cr L* 

1114: AIR 1967 Cal 6S9 (691) (Pt C) (Pr 7) (DB). 

-S. 360 — Husband forcibly carrying his wife 

from her parent's house — He cannol be con¬ 
victed under Secllon 300. 

Where there is no evidence to prove the an 
solution of marriage of the wife with her nus 
hand and she continues lo he his wife, in spite 
of her Natra marriage with another, the husband 
cannol be convicted under S. 366 for forciblJ 
taking her with him from her parents house 
The fact that the wife was given away in Naira 
marriage to another docs not itself «d 
conclusion that her marriage with the “ushan 
had been validly and legally 
obvious from tin language or Sec ions 3W an 
366, Penal Code, that ir a husband by force com 
pels his wife to come to him and to ve wi 
him as his wife, lie does not commit am oilence 
under Sections 366. 1959 Jab 1J 670. j, 

738: 1960 Cr LJ 83: 1969 MPLJ 1193,, AIR 
MP 24 (26) (Pt A) (Pr 6). 

-S. 300 — No persuasion by accused to pr 

secu.rix an unmanied girl to leave her parent- 
house — From mere fact of being found 
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pitHY of accused idler removing herself from 
father’* house offence under Section 366 not 
made out. 1960 MPLJ (Notes) 14. 

-Ss. 366 and 362 — Apart from the element 

of force or fraud that ma\ be involved in abduc¬ 
tion and which elements mav attract punishment 
under other sections of the Code, abduction per 
se of adult person is not punishable. Sec Penal 
Code (I860). S. 362. 1959 Crl LJ 852: AIR 1959 
Mad 274 (DB). 

-S. 366 — “Against her will” — Consent by 

minor kidnapped female — Value of. 

(Obiter) — The principle of Section 3f6 is to 
uphold the lawful authority of the parents or 
guardians over their minor wards and to throw' 
a ring of protection over Ihc girls themselves, 
and lo penalise sexual commerce on the pari ol 
persons who corrupt or attempt lo corrupt the 
morals of the minor girls by taking improper 
advantage of thci r youth and inexperience 
Hence, the consent given by a minor female Is 
no consent at all for the purposes of Section 366. 
An offence under Section 3GG will lie in such a 
circumstance. AIR 1929 All 709; AIR 1930 All 19; 
AIR 1944 Bom 159. Foil.; AIR 1932 Cal 442; 48 
Cr LJ 542 (Oudh). Not foil. 1951-1 MLJ 570: 
1951 MWN 387: 64 MLW 465: 1951 MWN Cr 115: 
52 Crl LJ 1115: ILR (1952) Mad 257: AIR 1951 
Mad 900 (901) (Pi C) (Pr 4). 

- Ss. 366 and 361 — Out of the keeping of 

lawful guardian — Seduced lo illicit intercourse 

— Girl of 13 or 14 — Induced to leave the law¬ 
ful guardianship of parents by presentation of 
gold and silver ornaments and by persuasion 
indulge in unlawful sexual intercourse — Held, 
that the accused had commilled an offence under 
Seclion 366, I. P. C. The mere fact that the 
mother had driven out the girl from her house 
did not mean that she had permanently gone oul 
of the protection of her guardian especially 
when there was no evidence thal she had 
abandoned her parents with intention of not 
returning to her house. Even if she had consented 
lhat would not help the accused as she was 
below 18 years. See Penal Code (1860), S. 361. 
1958 Crl LJ 1211: AIR 1958 Orissa 224. 

— S. 366 — Essential ingredient — Intention 
and knowledge as specified in section — Girl 
abducted by accused A and left by him in com¬ 
pany of accused B with direction lhat she may 

bC i S r l » d ,?. nd , salc R rococ <k shared — Possibility 
and likelihood lhat she may be married against 
her will and become victim of rape — A could be 
J2 ll V of 0 " cnce under Section 366. 66 PunJ 

(859MPI A? (ffi £ U 2 ° 7: AIR 1904 PuDl 367 

;?•. 368 . — Offence — Single error of female 

— II bar to charge. 

“.J* "W*** 0 imagine that a single error 

ihp SLTi! ° f l hc . L fpn ?a' c wil] Place her beyond 

B9 Pun ?R n KJM HmJ*? Punishing seduction. 
d« PunJ LR 664: 1058 Cr LJ 1097: ILR (1067) 

(Pr V° 03? AIR im Pun * 323 (324) (Pl 

S. 366 -- Absence of force or deceit — No 

ssm sa ar- s - *■ *■ « 

a* £MI sri XK: 

rrimkiTo D S lic , e , '° submit chnrge-shcet. See 

saw hn . s 190 1969 »” 

^d^'a rning - "away' a 8 woman”by^ force^—Woman 

record 'to" *° 1 ! ouse w No circu mstnnce on the 

Had in th.Tr r?nt 011 ,nf ® rcnce lhat the accused 
had in their view one of the objects mentioned 


m Section 366 — There was under the circums- 
lances held good reason lo infer that the accused 
had abducted the woman for purpose of confin¬ 
ing her wrongfully and secretly — Offence there¬ 
fore held fell under Section 305 and not Sec¬ 
tion 366. See Penal Code (18601, S. 365. AIR 1955 
NUC (RoJ) 467 (DB). 

-S # 366 — Person Joining accused at subse¬ 
quent slage of offence, whether guilty of abduc¬ 
tion. 

Even Ihough Ihc offer.ee of abduction Is a 
continuing one. any person joining the accused 
at a subsequent slage cannot be held to be 
equally guilty of Ihe offence under Section 360 
if he was not associated with him from the very’ 
beginning, unless a charge of conspiracy is esta¬ 
blished against him. (’51) 52 Cr LJ 217: 1950 

Ra| LW 840: AIR 1951 Raj 33 (36) (Pt E) (Pr 9) 
(DB). 

-S. 306 — Applicability — Accused having 

bad previous Intercourse with the girl concerned 

— Offence. 

A person can be convicted of seducing a girl 
under Section 366. Penal Code in spile of the 
fact lhat he had previous illicit connection with 
the girl. Seduction does not mean the first act 
of illicit intercourse. 4 Sau LR 161: AIR 1952 
Sau 10 (11) (Pt D) (Pr 6) (DR). 

-Ss. 366 and 362 — For abduction under Sec 

tion 362 no question of consent or absence ol 
consent arises — Use of force is also not neces 
sarv — Use of deceitful means is sufficient 

— Where it is clear from Ihe evidence that the 
person who is charged had abducted the woman 
in order that she mav bo seduced to illicit inter¬ 
course, he can be brought under Section 366 and 
punished — (Cochin Penal Code (1 of 1059), 
Ss. 342 and 346). See Penal Code (I860). S. 362. 
1952 Crl LJ 1387: AIR 1952 Trav-Co 379 (DB). 

-S. 306 — Intercourse by all accused — Neces¬ 
sity of for conviction. 

It is not necessary to bring the guilt home to 
Ihc accused under Section 366 lhat there must he 
definite evidence thal all the accused taking part 
in abduction had intercourse with the woman 
abducted. 1962 Crl LJ 1387: AIR 1952 Trav-Co 
379 (381) (Pt B) (P P 4) (DB). 

2. "Kidnaps or abducts any woman”. 

“ S. 360 — Applicability — Willing departure 
from house is no abduction. AIR 1955 NUC 
(Bom) 6074 (DB). 

-S. 306 — ‘Lawful guardian’ — De faclo 

guardian — Ingredients of offence. 

After marriage, the guardian of a minor girl 
would be her husband. Even so while she resides 
h * r father * he would be the de facto guar- 
dian. The expression lawful guardian* in the 
definition of the offence of kidnapping from law¬ 
ful guardianship would include a de facto guar¬ 
dian i.e. a person who takes care of a minor and 
who is not a lawful natural guardian of the minor. 

It is true that Ihe custody of Ihc guardinn docs 
not come to an end bv the minor merely going 

fr«arr? from ,he r °° f ° f « unrdinn b»s 

11 a m ,n ° r of her own accord without any induce- 
ment or persuasion from any source, leaves the 
protection of the guaidianship with the intention 
of never returning and accordingly goes away 
then it cannot be said that the minor continued 
under the lawful guardianship or that she was 
kidnapped from the lawful guardianship Kid- 

as- ta'wjS? S 
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-S. 366 — Essentials — Ingredients of ofTencc 

, '' oman leaving husband’s place willingly but 
subsequently discovering intention on part of ac¬ 
cused of selling her for concubinage — Deceit. 
See Penal Code (i860). S. 362. AIR 1955 NUC 
(SauJ 1457 (DB). 

3. “With Intenl . . . marry any person”. 

-S. 366 — Essentials — Intention — Compul¬ 
sion to marry against will — Repeated requests 
to girl confined In place without food and drink 
to give consent — If “force” — Inference of in¬ 
tention to compel her to marry against her will. 

Where it is clear from the evidence that the 
accused’s intention in forcibly carrying a girl of 
17 was not only to persuade the unwilling girl 
to change her mind and to accept him as her 
groom, but also to marry her. her refusal not¬ 
withstanding. and that lie kept her confined from 
10-30 a. m. to 5 p. m., while the girl was standing 
and crying and refused to stay and marry him. 
there can be no other conclusion than that his 
intention was to compel her to marry him or. 
if opportunity permitted, to marry her forcibly 
Even repeated requests to one who knew her 
limitations, namely that she was completely with¬ 
in the grip of the requester (accused), when she 
was imprisoned and was given no food and drink, 
would certainly amount to forcing her to con¬ 
sent; and even if consent were to be given in 
such circumstances, that would never amount to 
consent in law. That is nothing less than “force” 
in law and it must therefore be held that the 
requisite intention was present and that an of¬ 
fence under S. 366. I. P. Code, has been com¬ 
mitted rendering the accused liable to conviction 
under the section. ILR (1950) Cut 185: 20 CLT 
153: AIR 1951 Orlssn 142 (145) (Pt A) (Pr 6) 
(DB). 

-Ss. 366, 361 and 363—Minor girl taken awav 

from keeping of father — Marriage or seduction, 
the object of accused — Accused is guilty under 
S. 366 though girl accompanied him of her own 
accord: 1962 (1) Cri L.l 841 (Punj). Overruled. 
1964 (1) Crl LJ 220: AIR 1964 Pun) 83 (DB). 

4. Against her will. 

- S. 366 — Scope — Woman willingly yielding 

to proposal of accused to marry him — Offence 
under S. 366 not made out. 

• Unless the intent of the accused is to compel 
/the woman, whatever her age may be to marrv 
/ against her will, that is in spite of her opposition 
■ to the marriage, an ofTencc under S. 366. I. P. 
Code will not be made out. Where the evidence 
shows that the woman was not unwilling to marrv 
the accused and willingly yielded to his proposal 
to marrv and got the marriage udampadv regis. 
tered the ofTencc undci S. 366 is not made out. 
1966 Cr LJ 210 (2) (213) (Pt A) (Pr 7) (Kerala). 

-S. 366 — Applicability — Marriage should be 

against girl's will. See Penal Code (1860), Sec¬ 
tion 363. AIR 1955 NUC (Mad) 1219. 

-S. 366 — Offence under — Essentials — Ele¬ 
ment of compulsion necessary. 

The gist of the ofTencc under S. 366 is that the 
accused person should kidnap or abduct a woman 
for the purposes mentioned in S. 366 by compul¬ 
sion. Where the accused had taken out from the 
parent’s custody the minor girl who was of 
mature understanding with a suggestion that they 
would get her married in a good family and there 
was no evidence on record to show that the com¬ 
plainant girl was in any wav compelled either to 


accompany the accused or to subject herself to 
illicit intercourse with the accused, it was held 
that the mere suggestion that the accused would 
get her married in a good family did not con. 
stitule anv pressine on the complainant girl to do 
something against her will and hence no ofTence 
could be attributed to the accused. AIR 1957 Cil 
589. Rel. on. 63 Pun) LR 625: 1961 All Cr 11 
317: 1961 All WR (Sup) 64: 1962 (1) Cr LJ 841 
(Pun)). 

[Overruled in AIR 1964 Punj 83.1 


S. 366 — Will and consent are different — 
kidnapped and then raped — Conviction for kid- 
marry girl against her will — Case depends on 
facts. 

Of course, there is difference between consent 
and will, and il it is shown that there was no 
evidence to show that the girl was being kidnap¬ 
ped with intenl to compel her to marrv againsl 
her will, the ofTence under S. 366 of the Penal 
Code might not he made out. But it is not 
necessary that the prosecution witnesses should 
sav in so many words that the girl was kidnapped 
with intent to compel her to marry against her 
will. Every case depends upon its own facts, 
and the circumstances proved in a particular case 
might show that the girl was kidnapped with 
intent to compel her to marry against her will. 

(Circumstances proved that the girl of 10 years 
was taken awav with intent to compel her to 
marrv against her will). 1952 Raj LW 476: 1953 
Crl LJ 1028: ILR (1952) 2 Raj 423: AIR 1953 RnJ 
127 (128) (PI D) (Prs 9, 10) (DB). 


5. Intention of accused — How gathered. 


-Ss. 366 and 376 — Applicability — Minor girls 

kidnapped and then raped — Conviction for kid¬ 
napping. 


Whore a minor girl is kidnapped and later on 
it is found that the accused had illicit intercourse 
with her. the accused is liable to he punished 
under S. 366. 1957 Cr LJ 353: AIR 1957 Assam 
39 (42) (PI B) (Pr 13) (DB). 

-S. 366 — Intention — Proof of. 

The existence of an intention, like anv other 
fact, has to he inferred hv evidence of conduct 
and circumstances, as intention is after all a 
matter of inference from Ihe circumstances of the 
case and the subsequent conduct of the accused 
after the abduction has taken place. 


When young girls of marriageable age are 
abducted. Ihe initial presumption is that the 
abduction was with the intention of having sexual 
inercourse with them either forcibly or with their 
consent after seduction. Mndh BLR 1954 (Cr) 28: 
Modh BU 1954 HCR 538: AIR 1954 Madh B 97 
(100) (PI C) (Pr 8) (DB). 

-S. 366 — Minor girl of marriageable age being 

abducted — Intention of sexual Intercourse witn 


»r can be presumed. 

Held, on facts that in view of the fact that the 
rl was a minor, anv evidence indicating any 
tic consent on her part in accompanying jnc 
cused would he of no avail to him to claim cli * 
large from the offence. When young girls oi 
arriageable ago arc abducted, the initial pr * 
mption is that the abduction was with the inten- 
>n of having sexual intercourse with them, eitner 
rciblv or with their consent after seduction. Ain 
154 MB 97, Foil. The accused had no other in- 
ntion hut that coming within the mischief 
366, I. P. Code. 1962 MPLJ (Notes) 45. 

—S. 366 — Offence under — Intention -- Proo • 
Accused was charged under S. 366 I. P. C- 
irsued a eirl for a number of months: 

arouse in her feelings of 'love; for him When 
cv had become sufficiently intimate with ea 
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olhcr Ik* imprescd "i; Ik*: mind licit ho r «uld not 
live without her. Mr even went 1.. Ihe length of 
suggesting that even if they could escape for 24 
hours ihc-v could accomplish their object. After 
the girl left her fa Hut’s place as a result of pur- 
sunsion the accused look her from place to place 
for six (lavs (luring which Ihev were found to 
have been sharing Ihe same bed. 

Held, that the intention of Ihe accused in re 
moving Ihe girl on I of Ihe keeping ot her lawful 
guardian was to m*«Iiicc her to illiril intercourse. 
1H61 .lab LJ 870: 1061 MPC 640. 

-S. 366 — Intention has to he established — 

It may be gathered from circumstances. 

According to S. 366. il is the intention with 
which Ihe accused kidnapped the girl to marry 
her against her will which lias got to be estn. 
blished. and il can he gathered from Ihe circum¬ 
stances of Ihe case and Ihe conduct ot the ac¬ 
cused. AIR 1933 Rang. 08 (FB). Ref. 1052 Raj 
LW 470: 1953 Crl LJ 1028: ILR (1052) 2 Rai 423: 
AIR 1953 Raj 127 (128) (Pt E) (Prs 9. 10) (DB). 

6. “Forced or seduced to Illicit intercourse 1 '. 

-S. 366 — Seduced l<» illicit intercourse — 

Girl, though married, had never visited her hus¬ 
band and vet found l* lie used to sexual inter¬ 
course — Question of nnv further seduction for 
illicit intercourse would not arise. 1964 All Crl 
R 204: 1964 All \VR (HC) 303. 

-S. 366 — 'Seduced to Illicit Intercourse'. 

The word 'seduce' can he used in two senses, 
one wider and Hie other narrower. In the narrower 
sense, it may connote Ihe firs! lapse from the 
path of virtue. In Ihe wider sense, it includes 
every device nr persuasion, every word or act. 
which induced a girl to submit to illicit inter¬ 
course. Indeed, every illict intercourse must be 
preceded bv some overture on the part of the male. 
Though the words "seduction' 'and ‘illicit inter¬ 
course" are distinct, more emphasis should he 
laid on the words "illicit intercourse" rather than 
on the word "seduction”. Therefore, the word 
"seduced’ should he understood in a wider sense 
of inducing a girl to carnal connection at nnv time 
or nnv occasion. AIR 1932 All 409. Diss. from. 
(1954) 2 MU (Andhrn) 234: 1955 Cr LJ 581: ILR 
(1955) Andhra 290: AIR 1955 Andhra 59 (61, 
62) (Pt D) (Prs 10. 14). 

-S, 366 — ‘Seduced to illicit Intercourse'. 

Anv act on (he pari of a person to lead a woman 
aslrav from I he path of rcclitudc is seduction and 
if it is followed by intercourse, it will be seduc¬ 
tion for illicit intercourse 1955 Cr U 581: (1954) 
2 MU (Andhra) 234: ILR (1955) Andhra 290: 
AIR 1955 Andhra 59 (61) (Pt E) (Pr 11). 
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The word ‘seduced’ in S. 366 is nol used in the 
narrow sense of inducing n girl to part with her 
virtue lor the first, time, but includes subsequent 
seduction for further acts of illicit intercourse. 
The words ‘seduced to illicit intercourse do not 
refer to the first act of seduction only when she 
is lured inlo surrendering her chastity. 59 Punt 
LR 564: 1958 Cr LJ 1097: ILR (1957) Punj 2003: 
AIR 1958 Punj 323 (3M) (Pt B) (Pr 6). 

-S. 366 — Seduction — When complete. 

Il is seduction* when a woman is induced to 
consent to unlawful sexual intercourse by entice¬ 
ments and persuasion overcoming her reluctance 
and scruples. 11 occurs where a man abuses the 
simplicity and the confide nee of a woman to obtain 
by faNc promise what >he ought nol to give. It 
is a criminal offence where a female under 18 
years has been induced K surrender her chastity 
to an unlawful sexual intercourse. Where this 
has been accomplished bv her seducer bv the use 
of seductive arts such as fiatterv, solicitation, im¬ 
portunity or bv importing some other species of 
artifice. hcguilement. or deception, the offence is 
completed. Il does not matter whether the ac¬ 
cused person achieved his object bv means of 
brute force or she may have capitulated to the 
gentle promptings of confiding love bv deceitful 
promises: his guilt in either case is established. 
59 Punj LR 564: 1958 Cr LJ 1097: ILR (1957) 
Punj 2003: AIR 1958 Punl 323 (324) (Pi C) 

(Pr 9). 


-S. 366 — ‘Seduction* — Ingredients. 

Etymologically the word ‘seduction’ is derived 
from two Latin words *sc’ which means, away, 
and ‘duco’ which means to lead, and together they 
mean to lead awav or to draw nwav. The term 
'seduction' therefore, implies that the woman is 
led awav or is induced to stray awav from the 
path of rcclitudc. The net of seduction is done 
when the girl is drawn awav from the virtuous 
course and then made to vield her chastity. But 
where the deviation on the part of the girl is 
Hie result of the promptings of her own inclina¬ 
tions. and she herself permits or encourages im¬ 
proper sexual reasons as opportunity comes her 
wav. without the aid of nnv artifice or wile on 
the part of the man, il is no seduction. 59 Pun 
LR 564: 1958 Cr LJ 1997: ILR (1957) Pun) 2003: 
AIR 1958 Punj 323 (324) (Pt D) (Pr 10). 

-S. 366 — “Seduce" — Interpretation. 

The word “seduce" in S. 366 is used in Ihe 
general sense of enticing or tempting and not in 
the limited sense of committing Ihe first net of 
illicit itercourse, so that a person can be con¬ 
victed of an offence under S. 366 in spile of the 
fact that he had previous illicit connection with 
the girl. Case law* discussed. ('51) 4 Sau LR 
151: AIR 1952 Sau 10 (10) (Pt A) (Pr 3) (DB). 


"—S. 360 — Intention of abductors — Inference 
from subsequent conduct — Permissibility. 

Ordinarily speaking, when a body of persons are 
alleged to have abducted a girl with the intention 
of compelling her to marry one of the abductors 
or a stranger, it is reasonable to suppose that the 
abductors, apart from the abductor with whom the 
girl was going to be compelled to marry, would 
not have the intention of seducing her to illicit 
sexual intercourse. The subsequent conduct of 
an abductor in making improper overtures to the 
girl, does not necessarily lead to the inference 
that he had the intention of seducing the girl at 
the lime of abduction. 52 Crl LJ 098: ILR (1951) 

(DB) m 92: A,R 1951 A8Sam 95 (951 * Prs 6 ’ 7 * 

—-S. 366 — Stages In seduction — Subsequent 
seduction. 


7. Kidnapping and abduction — Distinction. 

I S. 366 — Scope — Difference — Kidnapping 
is an offence against guardianship and the 
moment Ihe minor is taken or • enticed 
away out of the keeping of her lawful guardian 
the offence is complete and is per se punishable 
unlike abduction where a particular purpose is 
necessary irrespective of the fact whether there 
is evidence that the kidnapping was with the in¬ 
tention of compelling her to marry against her 

n - u T? c .J : * n l icl,on linder Sl 363 is once 

it is held that she was taken awav or enticed nwav 

from the keeping of hci lawful guardian — On 

c Qfto 1 c lh , e . off , cr I cc wns punishable under 

s 361 ' 1957 Cri 

- Abdo " i<m “" a 
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In ‘kidnapping’ consent of the person enticed is 
immaterial. In ‘abduction’ consent of the person 
removed, if freely and voluntarily given, condones 
it. In ‘kidnapping’ the intent of the offender is 
irrelevant, but in abduction it is the all impor¬ 
tant factor. ‘Kidnapping’ from lawful guardian¬ 
ship is not a continuing offence for as soon as the 
minor is removed out of his or her guardianship 
the offence is completed, but the person is being 
abducted not onlv when he is first taken from 
any place but also when he is removed from one 
place to another. 65 Pun| LR 339: 1953 Cr LJ 
1790: AIR 1953 PunJ 258 (259) (PI B) (Pr 21). 

8. Evidence as lo age. 

©-Ss. 360 and 361 — Scope — Age of minor 

— Proof. 

If the allegation is that the accused had commit¬ 
ted the offence of kidnapping a minor for the pur¬ 
pose of illicit intercourse on a date prior to 15-7- 
49, when the amendment of S. 361 fixing the 
outside age limit for girls at 18 came into force, 
the prosecution has to prove as the law then was. 
that the girl was under 16 years of age on the 
date of the alleged offence. If the Court, on the 
evidence, hesitates to hold that the girl was below 
16 on that date the accused cannot be convicted 
under S. 366, although the Court holds there is 
affirmative evidence that the girl was helow 18 
years. 

The accused cannot also be convicted under 
S. 36C on the count of abducting the girl for 
illicit intercourse when that charge was not sought 
to be proved against her and there was neither 
evidence on record to warrant the conclusion that 
the girl was compelled or induced by any deceit¬ 
ful means, by the accused, to go from her father's 
place nor was any question put to the accused 
in her examination under S. 342. Criminal P. C. 
1055 All WR 536: 1955 Cr LJ 1290: AIR 

1955 SC 674 (570) (Prs 4, 6). 

-S. 366 — Proof of age — Test of ossification 

— Sufficiency. 

In the present state of the development of the 
medical science and the presnt state of know¬ 
ledge, the Courts must proceed on evidence of 
age as furnished by the ossification test. Finding 
as regards age can be based on evidence regard¬ 
ing the state of ossification. 1957 Cr LJ 1114: 
AIR 1957 Cal 589 (590) (Pt A) (Pr 4) (DB). 

- Ss. 300, 301 — Age of girl not established — 

No conviction. See Penal Code (1860), S. 361. 

54 Col WN 329: 51 Crl U 1480: AIR 1950 Cal 
400. 

-S. 300 — “Below eighteen years” — Proof 

— Medical evidence — Medical opinion is based 
on average and cannot be correct to the day — 
When the opinion of the doctor is that the girl 
is between 16 to 18 years one cannot sav with 
certainty that she is below 18. See Penal Code 
(1860). S. 361. 1901 MPLJ 267: 1961 MPC 566. 

-Ss. 300, 498 — Ossification test — Mother of 

girl not examined to prove her age — Effect — 
Cognizance of offence — Complaint by husband 

— Cr. P. C. (1898), S. 199 — Necessity. 

The accused was prosecuted for having kidnap¬ 
ped minor wife of C from his house. The guest 
witness (mother of the prosecutrix) was not ex¬ 
amined to state her age. The lady doctor esti¬ 
mated the age after ossification test to be 15 to 
16 years. The accused pleaded ignorance as to 
her age. 

Held, that when best evidence that of the 
mother and that of birth register was not pro¬ 
duced. her estimate could not be safely accepted 
as conclusive on the question. The prosecution 
thus failed to establish that the girl was minor 
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on the dale of offence. Also that when the ac¬ 
cused pleaded ignorance as to her age it meant 
that he did not accept the age given out by the 
witnesses and amounted to denial. It might be 
that the act of the accused in taking her from 
place to place would amount to an offence puni¬ 
shable under S. 498, 1 P Code. But no cogni¬ 
sance of that offence coula be taken without com¬ 
plaint of the husband as required by S. 199, Cr. 
P. Code and the accused could not be convicted 
under S. 498. I. P. Code. 1958 MPLJ Note No 38 
Foil. 1961 MPLJ (Notes) 82. 

-S. 366 — Age of the girl — Proof — Entry 

In birth Register — Evidentiary value — Conflict¬ 
ing evldenee by parents regarding age — Ossifica¬ 
tion test can be relied upon — Evidence Act 
(1872), S. 45 — Medical evidence— Proof df age 

— Ossification test. 

Positive evidence furnished by the Birth Re¬ 
gister or the members of the family with regard 
to age, will have preference over the opinion evi¬ 
dence of the Doctor. But where the evidence 
adduced bv the parents relating to the age 
of the girl is wholly unsatisfactory and so cannot 
form any basis for the determination of the 
correct age and if the ossification test is complete, 
such test can be accepted as a surer ground for 
determination of age in such eases. Further 
when there are two versions available regarding 
the age of the girl the accused is entitled to the 
benefit of the version that supports him. AIR 
1957 Cal 589 and AIR 1954 Orissa 33, Foil. (1964) 
6 Orissa JD 1: ILR (1963) Cut 917: 1964 (2) Cr 
LJ 102 (104) (PI B) (Pi 7) (Orissa). 

-S. 366 — Evidence as to age — Doctor in 

whose guardianship the girl was for five years 
is bv far competent to speak about her age —* 
His evidence is entitled to much weight — (Cri¬ 
minal P. C. (1898). S. 367) — (Evidence Act 
(1872), Section 1). AIR 1955 NUC (Orissa) 2471 
(DB). 

-S. 306 — To convict accused of offence under 

section there should he conclusive proof that the 
kidnapped woman is he low 18 years — When 
prosecutrix and accused were arrested on suspi¬ 
cion and produced before Magistrate prosecutrix 
staling that her age was 20/21 years — She also 
expressing before witnesses her unwillingness to 
return to her parents — Oral and documentary 
evidence as to her minority not reliable — Opinion 
of medical expert giving her age as 17 years also 
not reliable as his opinion was formed on n 
physical examination of the woman and not after 
radiological examination — Held, the age of the 
woman was not shown beyond doubt lo be below 
18 years and hence accused should he acquitted 

— Evidence Act (1872). S. 45. 1964 Cur LJ 

204 fPunl). a . 

-S. 366 — Kidnapping and abduction — «IH 

consenting parly — Evidence ns to her age — 
Duty of Court. 

In a case under S 366. I. P. C. where the girl 
is a consenting party the Court should scrutinize 
the evidence about her age very closely. This is 
necessary because Iherc- is usual tendency on tne 
part of women lo undcislate their age in order 
to show their innocence and chastity and 1"™^ 
the entire blame on the other parly. 1959 Ha] 
LW 269. 


9. Consent of minor abducted girl — Whether 
material. 

-S. 360 — Consort of minor girl who was 
ducted is immaterial. AIR 1955 NUC (All) I • 
—Ss. 360, 361 — Minor removed from legal 
ardian - Marriage - Offence under Ss 
d 366 complete - Consent of the Jin or 
1 overstating her age is no defence. See Penai 
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Code ( 1860 ). S. 361. 1959 Crl U 716: AIR 1959 
Kcr 197. 

-Ss. 366, 363 and 301 — Minor girl taken away 

from keeping of father — Marriage or seduction 
the object of accused — Accused is guilty under 
S, 366 though girl accompanied him of her own 
accord. 

Where a girl of less than 18 years is taken awav 
from the keeping of her father bv the accused 
with the object of marriage or seduction, he is 
guilty of an offence of kidnapping punishable 
under S. 366, Penal Code, notwithstanding the fact 
that the girl accompanied him of her own accord 
and not as a result of force or misrepresentation. 
1962 (1) Cr LJ 841 (Puni). Overruled. Section 366 
applies, whether the offence is kidnapping or ab¬ 
duction and the only additional ingredient re. 
qiiircd is that such kidnapping or abduction is 
wilh the object of marriage or seduction. No in¬ 
tention need be established. In S. 361 which 
defines the offence of kidnapping from lawful 
guardianship all that is required is that a minor 
under 16 in Ihe case of male and 18 in the case 
of female must be ‘teken or enticed’ from the 
keeping of the lawful guardian. 'Taking' implies 
neither force nor misrepresentation and if a girl 
of less than 18 is taken awav from the keeping 
of her lawful guardian even at her own wish 
the ofTenrc of kidnapping is established. Hence 
Ihe fact that the girl is a consenting party does 
not alTert the commission of the offence. 65 Pun| 
LR 702: ILR (19631 2 PunJ 678: 1963 Cur LJ 454: 
1964 (11 Cr LJ 220: AIR 1964 Punj 83 (851 (Prs 
11 to 13) (DB). 

-S. 366 — Minor girl of border-line age — 

Consent. 

It is incumbent upon persons, who deal with 
or choose to entice voung girls or who try to 
seduce them, to be sure of their age, and in case 
of doubt they must keep their hands off such 
girls if they want to escape punishment pres¬ 
cribed by penal laws. A person dealing with a 
girl of border-line age. always docs so at his 
own peril, and if Ihe girl ultimately turns out to 
be below the prescribed age limit, be must suffer 
the consequences, his bona fide belief to the con¬ 
trary notwithstanding. In cases of this kind con. 
sent of Ihe minor is wholly immaterial. (1960) 
62 Pun LR 123. 


10. Evidence and proof, 

-S. 366 — Prosecution under •— Proof — T 

constitute an offence under Ss. 363 and 366 it i 
not incumbent upon the prosecution to prove tha 
the person kidnapped or abducted was married 
The question of marriage would have been materia 
' c n the accused had been prosecuted unde 
S. 497 or 498 bv a person in his capacity as 
husband of the girl. See Penal Code (1860). Sec 
lion 363. 1957 Cr LJ 847; AIR 1957 Him Pra 42 

366 — Evidence and proof. 

In a case against A for nbduclion of B th 
presecuhon witnesses had deposed that A wa 
seen living with a girl for some lime in the hous 

nL° ne - . J h t erc was however no evidence oi 
% nomt whether that girl was B. 

Held, that inference could not he drawn tha 

All it /o 11 ? bd !J c,cd bv A * 1958 BLJR 78: 1051 
r 1 i¥J£ cv) 47: 1958 WR (Sup) 52: 1951 
1058 AU Cr « 187: 1957 Pal LR 478 
AIR 1058 Pol 412 (413) (Pt A) (Pr 6). 

“L 886 p f ^ iclim recovered from house o 
de , nC n !hn ! the accused was negoti 

monlhl S Th*° f ,C o ,clim * irl for about lw< 
poff in^h J h v-n aCCUS r d ? n scenl of th. 

Absenri Af h fu flfie s l ,p P ,nc QW °V from there - 
Absence of the accused from the house when lh« 


recovery of the girl look place held was of no 
consequence — Joint possession of the accused 
and his brothers of thi house also would not 
help the accused. 66 Pup LR 237: 1964 (2) Cr 
LJ 207: AIR 1964 Punj 357 (359) (Pt B) (Pr 10). 

-Ss. 366, 367 — Charge under S. 366 —Raped 

girl and her mother not traceable—Evidence Act, 
S. 33 — Application under, on ground lhat wit- 
nesses were not traceable — Necessity of proof 
of untraceability — Counsel of accused consent¬ 
ing to the admission of statements made before 
the committing magistrates in evidence before the 
Sessions Court does not do away with the neces¬ 
sity of the Court being satisfied by proof—Effect 
— Expense and delay when justifiable. See Evi¬ 
dence Act (1872), S. 33. 1959 Crl U 84: AIR 

1959 Raj 21. 

11. Evidence of prosecutrix — Value of. 


-S. 366 — Evidence — Abducled woman's evi¬ 
dence is not similar to evidence of accomplice. 
See Evidence Act (1872). S. 133. AIR 1955 NUC 
(Bom) 6074 (DB). 

-S. 366 — Evidence Ac t (1872), Ss. 133, 114 

Illus. (b) — Sexual offence committed in respect 
of girl — Uncorroborated testimony of girl — 
Conviction cannot be based upon it. See Evi¬ 
dence Act (1872). S. 133. 1952 Cri U 1667: AIR 

1952 Cal 831. 


-Ss. 366, 362 — Evidence of girl abducled. 

In case of offences under S. 366, the evidence 
of the girl alleged to have been abducted must 
be taken with a great amount of caution. AIR 
1938 Lah 474. Rel. on. 1957 Cr LJ 847: AIR 1957 
Him Pra 42 (45) (Pt D) (Pr 17). 

-S. 366 — Evidence — Corroboration of pro¬ 
secutrix is not necessary — (Evidence Act (1872), 
S. 133) — (Criminal P. C. (1898), S. 297). AIR 
1938 Lah 474; AIR 1939 Pat 536, Dissented from. 

No doubt, in cases of rape it has almost become 
an accepted proposition that a person shall not 
be convicted of the offence of rape solclv on the 
evidence of the prosecutrix, vet Courts have held 
again and again lhat even in such cases it is 
open to them to bast the ronvirlion solely on 
the evidence of the procecutrix if thev are satis¬ 
fied that (he evidence is worthy of credence. 
Further, the rule requiring corroboration of the 
evidence of the prosecutrix is generally accepted 
only in cases of rape and not in other cases in. 
volving a sexual offence. 


So the failure of Ihe Sessions Judge lo caution 
Ihe jury with regard U> Ihe evidence of the pro- 
secutrix in so far as the offence of abduction 
(ejection 366) is concerned does not vitiate the 
charge AIR 1938 Lah 474; AIR 1939 Pat 536, 

SMS lj 

12: AIR 1966 Na8l “ 


K.»jueuce oi gin abducled 




Miiuiuic UI I 

vlcilon on — SustnlnablHIy. 

> * und « r S 306. Penal Code the girl 
alleged to have been abducted being n co-con- 

l Ll he ^ T me - ! | tr . ev j dcncc a ' one cannot 
nK fe L. b regarded as a basis for conviction in the 
absence of independent evidence 1958 RI th 7 R* 
}®“ All WR (Sup) 62: 1958 All LJ (ftS 47 

9 ^9: * 988 All Cr R 187* 1957 Pnt 
LR 478: AIR 1958 Pat 4*2 (414) (Pt D) (Pr 7), 

12. Place of trial. 

- Abettor ot offence under S 860 

Tt nil C de i Cnn I . ned with Principal offender 
at place where principal offence was commtHod 
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Sec Criminal P. C (1898) S. 239 (hi. (1962) 64 
Punj LR 193. 


13. Dlreclinn lo Jury. 

- S. 366 — Cr. P C.. Ss. 238 and 297 — Charge 

under S. 366. Penal Code involving wrongful res¬ 
train! — Jury (old Ilia! Ihev could convict the 
accused under S. 341 even if the inlenl necessary 
for conviction under S. 366 is no! proved — There 
is no misdirection — Conviction under S. 341. 
Penal Code — Legal. See Criminal P. C. (18981. 
S. 238. 52 Crl LJ 189: AIR 1951 All 504. 

-Ss. 366, 363 — ‘Seduced to Illicit Intercourse 

— Girl already pregrant as a result of illicit 
sexual intercourse — Failure to direct Jury — 
Direction that if accused not found guilty under 
S. 366, he may be found guilty under S. 363 — 
Held misdirection — (Cr. P. C.' (1898). S. 297). 

The words “seduced to illicit intercourse” mean 
'induced to surrender or abandon a condition of 
purity from unlawful sexual intercourse* though 
it is not restricted to inducing a girl to surrender 
her chastity for the first lime but covers the case 
in which the girl having surrendered her virtue 
in the past, had returned to a life of purity at 
the lime of the kidnapping; but if the girl was 
already leading a life of indulgence in unlawful 
sexual intercourse at the time of the kidnapping 
and was pregnant due to such unlawful sexual 
intercourse, the accused cannot be said to have 
kidnapped her in order that she might be seduced 
to illicit intercourse. Where there was an omis¬ 
sion of the Judge to place this aspect of the 
case before the Jury, but there was a bare direc¬ 
tion at the end that if the jury found the ac¬ 
cused not guilty under S. 366 they might find 
him guilty under S. 363. it must be hold that there 
was a misdirection. (Retrial ordered). AIR 1933 
Cal 718. Rel. on. 1955 Cr LJ 347: AIR 1955 Cal 
100 (101) (P* B) (Prs 6. 7) (DB). 

[Overruled in AIR 1962 SC 1908.1 

-Ss. 366, 376 — Scope — It is the duty of 

Judge to bring out distinction between Ss. 366 
and 376 to the notice of the jury when the 
accused is charged under Section 366 and Sec¬ 
tion 376. Seduction may lake the act out of Sec¬ 
tion 366 where the girl above the age of con¬ 
sent but seduction would not necessarily take it 
out of S. 366 when the seduction is. for instance, 
the result of abuse of authority or of force or 
other form of compulsion. See Penal Code (18601. 
S. 376. 1955 Crl LJ 819; AIR 1955 Nag 121. 

-S. 366 — Abduction for purposes of rape — 

Evidence — Corroboration — (Criminal P. C. 
(1898), S. 297) — (Evidence Act (1872), Sec¬ 
tions 5 and 133). 

The case put forward by the prosecutrix was 
that while she was waiting on the railway plat¬ 
form for being taken home bv her husband the 
accused accosted her and telling her that he knew 
her husband and their house asked her to ac. 
company him. She did sc and the accused taking 
her to lonelv spot, raped her and brought her 
back lo the station on hei insisting upon it. The 
evidence relied upon bv the prosecution and stated 
bv the judge as evidence of corroboration was to 
the effect that she was absent from the platform 
for some time and that she was found weeping 
when she came hack to the platform, following 
the accused. 

Held, that those two factors slated by the judge 
to the jury as corroborative evidence with regard 
to abduction for rape did not bv themselves con¬ 
nect the accused with the offence and therefore, 
the direction amounted to misdirection. (1957) 
23 Cut LT 67. 


14. Charge under S. 363 and S. 366 — Convic¬ 
tion under S. 363 if legal. 

See Penal Code, S. 363. 

15. Charges under Ss. 363. 366, 366-A and 368 — 
Conviction under all sections if legal. 

Sec Penal Code, S. 363. 

16. Charge of kidnapping under S. 366 — Con¬ 
viction for abduction If permissible. 

-S. 366 — Charge for offence of kidnapping 

under S. 366. Penal Code—Accused cannot be con¬ 
victed for offence of abduction under same sec¬ 
tion. Sec Criminal P. C. (18981, S. 223. 1961 

Jab LJ 76. 


17. Charge under S. 360 and S. 376 — Convic¬ 
tion under S. 376 when permissible. 

-Ss. 366 and 376 — Abduction with intent to 

force her to illicit intercourse — Conviction under 
S. 376 when permissible. 

Where a person i> convicted of abducting a 
girl with intent that she may he compelled lo 
marry any person agairst her will or in order 
that she might be forced or seduced to illicit in 
tercourse. ordinarily that person should only be con¬ 
victed under S. 366, Penal Code and not under 
S. 376. Penal Code, unless very clear evidence in 
respect of that offence is forthcoming. 1950 All 
WR (Sup) 105 (Aimer). 


18. Section 364 and S. 365, Penal Code. 

-S. 366 — Criminal P. C.. S. 238 — Major and 

minor offences — An offence under S. 365. I. P. 
Code is within the meaning of Cr. P. C., S. 238 
a minor offence as compared with offences under 
S. 366 and S. 376. ! P. C. and High Court can 
convict an accused of the former offence without 
a formal charge having been framed. See Cri¬ 
minal P. C. (1898). S. 238. AIR 1954 Mndh Pra 
97. 

-S. 366 — Criminal P. f... S. 494 - Public 

proseculor if can give up offence — r Where the 
charge sheet and complaint disclose an offence 
under S. 366 the public prosecutor cannot sav 
that he is giving up the offence under that sec¬ 
tion at his will and pleasure. It is the Court to 
hear the witnesses and determine what offence 
was committed. See Criminal P. C. (1898). Sec. 
lion 194. 52 Cr LJ 1115* AIR 1951 Mad 960. 

-S. 366 — Cr. P. C.. S. 238 — “Minor offence 

— Section 365. I. P. C.. is minor offence as com¬ 
pared lo one under S. 366. I. P. C. See Criminal 
P. C. (18981, S. 238. AIR 1955 NTC (RnJ) 467. 


19. Sentence. 

-S. 366 - Cr. P. C.. Ss. 301, 423 - When two 

nfcrences possible one lending to offence ana 
»thcr creating doubt about culpability the Ujr? 
nust give the accused benefit of doubt. See tr- 
>. C. (1898). S. 301 52 Crl LJ 698: AIR 1951 

kssam 95. . j 

_S. 366 — Procedure — Though an accused 

s acquitted of a charge under S. 366. I. P- L 
here is no bar in law of her being convicts 

m a charge of conspiracy to commit an olicn 

kidnapping. See Penal Code (I860). >cc 
ion 120 B. 1952 Crl LJ 1667: AIR 1952 Col 831. 

-S. 366 — Sentence —Certain amount paid by 

he accused to the father of the girl for getting W 
onsent to the marriage—Girl dying before marr Z 
-Pnnchaval held-Pnnches asking the falher . 
he girl to return only half the amount * 
used dissatisfied - Accused takinc 
ousin sister of the previous girl and 
nnrringe - Nothing besides formal cercm°n\ d°n_ 
- Some of the accused being of tender Vtar. 
Sentence of 5 vea.s reduced to 2 years. AIR 
?nl 218 (219) fP» C) (Pr 4) (DB). 
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-S. 366 — Scope — Accused charged for ol- 

fence of abduction and sentence In live Years 
rigorous imprisonment — No evidence of com 
pulsion or inducement — Conviction set aside — 
Age of girl below 18 years — No charge of kid¬ 
napping — Accused in.deigoing imprisonment tor 
5 months — Held, retrial for kidnapping need not 
be ordered. AIR 1926 Lnh 677. Ret. on — (Cri¬ 
minal P. C. (18981 S. 423i. 35 Punj LR 339: 

1963 Cr U 1790: AIR 1053 Puni 258 (200) (Pt C) 
(Pr 23). 

-S. 366 — Sentence - Seduced girt, although 

a consenting party and grown up and having pre¬ 
vious intimacy with accused, a married woman 
to the knowledge of accused — Offence of seduc¬ 
tion held most reprehensible and sentence of two 
years held not excessive, f*51 > 4 Sau LR 151: AIR 
1952 Sau 10 (11) (Pi B) (Pr 6) (DB). 

SECTION 366-A 


•Ss. 366-A, 366 


- Ingredients of offence 
contemplated by S. 366-A — 'Seduction', mean¬ 
ing of — Person merely accompanying prostitute, 
below 18, going out to ply her profession — No 
offence under S. 366-A. 

There are three principal ingredients ol the of¬ 
fence contemplated bv S. 366-A: (a) that a minor 
girl below the age of 18 years is induced bv the 
accused; (b) that she is induced to go from any 
place or to do any act. and (c) that she is so 
induced with intent that she may be or knowing 
that it is likely that she will he forced or seduced 
to illicit intercourse with another person. A per. 
son who merely accompanies a woman going out 
to ply her profession of a prostitute, even if she 
has not attained the age of eighteen years, doc* 
not thereby commit an offence under S. 366-A. 

The verb ‘seduce' is used in two senses. It is 
used in its ordinary oik! narrow sense as indue- 
ing a woman to stray from the path of virtue 
for the first lime: it is also used in the wider 
sense of inducing a woman to submit to illicit 
• • * i or on any occasion. II 

is in the latter sense that the expression has 
been used in Ss. 366 and 366-A, which sections 
parlially overlap: AIR 1930 Cal 209 and AIR 
1935 Rom 189 and AIR 1929 Pat 651 and AIR 
1955 Andhra 59 and AIR 1930 Mad 980 and AIR 
1927 Sind 97 and 10 Burma LR 199 and AIR 
1958 Puni 323, Approved; AIR 1932 All 409 and 
AIR 1933 Cal 718 and AIR 1955 Cal 100 and AIR 
1934 Lah 227. Overruled. 

A ease in which a girl had strayed from the 
path of virtue when she was in the custody of her 
guardian and had with a view to carry on her 
affair accompanied her seducer or another person 
may fall within the terms of S. 3G6 or S. 366-A 
whichever applies. Bui where a woman follows 
the profession of a prostitute that is. she is ac- 
cuslwned to offer herself promiscuously for money 
to customers and in following that profession 
she is encouraged or assisted by someone no of- 
fence under S. 366-A is committed bv such person. 

Maharashtra, 64 Pun LR 780: 

Sr B | 03 Lu S ?oL R ff 4 ] l 1 ? 63 * 3 SCR 39fl: U064) 2 

LJ (Cr " 402: 1903 MPLJ 

All WR rnri ^VJ 9331 l Ker LR 384: 1903 
r. i t «« 441903 AR Cr R 239: 1098 (1) 

C V * IR 1962 SC 1908 (MH) (Prs 7, 8). 

— Intention - Proof - it has lo 

1955 NUC (All7l4 S . UrrOUndinC circums,anc «- AIR 

3fl3 ’ 360 and 308 - Conviction of 
TWi r j n y.S? d , er *" actions is illegal. See 
Penal Code (1860). S 363 AIR 19S6 NUC (AU) 


-Ss. 366-A and 372 — Conviction under at the 

same time is illegal. Sic Penal Code (i860}. Sec¬ 
tion 372. AIR 1955 KVC (All) 14. 


-S. 366-A — Minor girl must be induced to go 

— Where there was no direct talk between ac¬ 
cused and the girl, which could he regarded as 
inducement, accused helci could not be convicted 
under S. 366-A. 1061 Nag LJ 394: 1962 All WR 
(Supp) 98: 1962 All Cri R 14: 63 Bom LR 408: 
1061 (2) Cri LJ 578: AIR 1961 Bom 282 (283) 
(Pt B) (Pr 7) (DB). 

-S. 366-A — Abetment — Accused asking A 

having unlawful custody of minor girl, to bring 
the girl In a certain place for illicit intercourse — 
Aerused had instigated A and is guilty of offence 
of abet men I under S. 366-A by A. 1961 Nag LJ 
394: 1962 All WR (Supp) 98: 1962 All Cri R 14: 
63 Bom LR 408: 1961 (2) Cri LJ 578: AIR 1961 
Bom 282 (283) (Pt C) (Pr 8) (DB). 

-S. 366-A — “Seduced” — Girl's previous sub¬ 
mission to illicit intercourse Is immaterial. 

Ttie word ‘seduced’ in S 366-A, is used in the 
ordinary sense o( enticing or tempting irrespec¬ 
tive of whether the girl has been previously com¬ 
pelled or has submilled to illicit intercourse. AIR 
1933 Cal 718 and AIR 13?5 Cal 100 and AIR 1958 
Puni 323. Dissented fronr AIR 1935 Bom 189. Rel. 
cm. 1962 All WR (Supp) 98: 1962 All Cri R 14: 
1961 Nag LJ 394: 63 Bom LR 408: 1961 (2) Cri 
LJ 578: AIR 1961 Bom 282 (284) (Pt D) (Pr 10) 
(DB). 

-Ss. 36G-A and 363 — Charge under S. 366-A 

— Conviction under S. 363 in absence of charge 
not proper — Criminal P. C. (1898), S. 238. 

Where the accused is tried for an offence under 
S. 366-A Penal Code and there is no charge under 
S. 363. I. P. C. the accused cannot be convicted 
under S. 363. I. P. C. Taking or enticing a minoi 
out of the keeping of a guardian is not one of 
the elements of the offence under S. 366-A, 1959 
Kcr LJ 755: 1959 Ker LR 656: 1959 Ker LT 684. 


-S. 366-A — Corroboration to the version of 

prosecutrix is a rule of caution and not rule of 
law — Corroboration might lie even bv circum¬ 
stantial evidence. See Penal Code (1860). S. 109. 
1962 MPLJ (Notes) 230. 


SECTION 366-B 

-S. 306-B — Applicability — No cose set up 

of importation for the purpose mentioned In sec¬ 
tion — Conviction — Legality. 

Where it is never the case of the prosecution 
that the girls concerned had been imported into 
the States with intent that they may be or know¬ 
ing it to be likely that they will be forced or 
seduced lo illicit intercourse with another person, 
a conviction under S 36P-B. Penal Code would 
2 wholly unjustified. I960 RLW 340: 52 Cri U 
217: AIR 1951 Raj 33 (35) (Pt A) (Pr 3) (DB). 

SECTION 367 

S. 367 — Charge under Ss. 325 and 326 — 
No bar to charge under S. 367. See Criminal 

mix nTLSK A - 1962 (2) Crl u 28: A,R 

^ - TbSo'nViS- n U o n , dC o r ff 7ncM ed ;i 

a fr mp ? ied wi,h pnrliculnr intention 
mcnlioned m sections - For conviction under 

?n o 6 rLr ih„» VI h s ‘ ,49 .- ,here must be abduction 
n order that person abducted mnv be subjected 

o cnevous hurl and this must have been done 

(Ws?asr«m ssr obiec ‘- AIR 1055 Nuc 



PENAL CODE (1860), 

of boy amounts to taking* him out of lawful guar¬ 
dianship — Accused convicted under S. 363 and 
not under S. 367. See Penal Code (1860), S. 361. 

1961 MPLJ 1204. 

— Ss. 367, 366 — Charge under S. 367 — Raped 
girl and her mother not traceable—Evidence Act 
(1872), S. 33 — Application under, on ground that 
witnesses were not Iraceable — Necessity of proof 
of untraceability — Counsel of accused consent¬ 
ing to the admission of statements made before 
the committing magistrate in evidence before the 
Sessions Court does not do away with the neces¬ 
sity of the Court being satisfied by proof — EfTect 

— Expense and delay when justifiable. See Evi¬ 
dence Act (1872), S. 33. 1959 Crl LJ 84: AIR 

1959 Raj 21. 

SECTION 368 

——S. 368 — Scope and applicability — Kidnap¬ 
ping not proved — Fact that girl was found inside 
house of accused, does not lead to conclusion that 
she was a kidnapped girl. AIR 1955 NUC (All) 
14. 

-Ss. 368, 363, 366 and 366-A — Conviction of 

same person under all sections is illegal. See 
Penal Code (1860), S. 363. AIR 1955 NUC (All) 
14. 

SECTION 372 

——S. 372 — Intention — Object in selling minor 
girl — Accused selling minor girl as Brahman 
girl for marriage to a Biahmin — Accused know¬ 
ing that girl was Chamarin — Object held was 
that she might be forced to illicit intercourse bv 
person to whom she could not be married. AIR 
1955 NUC (All) 14. 

-Ss. 372 and 366-A — Conviction under, at the 

same time is illegal. AIR 1955 NUC (All) 14. 
-S. 372, Explanation II — Sale for marriage 

— Offence. 

The act of sale of a minor girl is criminal not 
per se but only on proof of one of the inten¬ 
tions mentioned in the section. Further the point 
of time which is crucial for determining the cul¬ 
pability of the accused is the one when sale of 
the girl takes place. It is at that point of time 
that the intention of the accused who sells the 
minor has to be laken into account. If marriage 
is the intention wilh which the sale is effected, 
it cannot be for the purpose of illicit intercourse, 
nor can performance of marriage be treated as 
a purpose unlawful or immoral. It is immaterial 
if the marriage which subsequently takes place 
turns out to be a marriage not strictly in con¬ 
formity with the tenets of the Hindu Law. AIR 
1934 All 324. Distinguished. 1954 Cr LJ 859: AIR 
1954 Him Pra 43 (43. 44) (Prs 3, 4). 

SECTION 373 

-S. 373, Expl. I — Presumption wider when 

can be raised. 

In order that a presumption under Explanation 
I to S. 373, I. P. C.. could be raised against the 
accused, it should first be proved either that she 
is a prostitute or that she is keeping or managing 
a brothel. Where the evidence was that the ac¬ 
cused had not only given up her immoral trade 
many years ago but also that she had been 
carrying on for a number of years before the oc¬ 
currence a propaganda for the uplift of the Bedia 
community bv appealing to it not to indulge in 
prostitution, no adverse presumption under Sec¬ 
tion 373 can stand. 1959 Jab LJ 614: 1960 MPC 
52: 1900 MPLJ 177. 

-S. 373 — 'Otherwise obtains possession’ — 

Includes even valid adoption. 


S. 367 

Thj express words used in S. 373 are “who¬ 
ever buys, hires, or otherwise obtains possession'. 
Even a valid adoption would be covered by the 
expression 'otherwise obtains possession’. There¬ 
fore. it is of no consequence whether the ac¬ 
cused could or could not adopt the girl and whe- 
ther the alleged adoption was valid and effective 
1959 Jab U 614: 1960 MPC 52: 1960 MPLJ 177.' 


SECTION 376 


-S. 375 — Consent — Interence. 

The mere fact that the woman did not bear the 
best of character may at best only render it 
likely that she might be a consenting party. It 
would not necessarily follow that she was a con¬ 
senting party. 1953 Cr LJ 1196: AIR 1953 Ajmer 
12 (13) (Pt A) (Pr 6). 


-S. 375 — Consent — Inference. 

Woman in advanced stage of pregnancy—Fact 
that there was no resistance from her would not 
make her consenting party. 1953 Cr LJ 1196: 
AIR 1953 Ajmer 12 (13) (Pt B) (Pr 7). 

-Ss. 376 and 376 — Applicability — Age of 

girl when material. 

If there be no consent, or if it be against the 
will of the girl, the age of the girl is immaterial 
for the offence of rape. 1957 Crl LJ 353: AIR 
1957 Assam 39 (43) (Pt C) (Pr 15) (DB). 

-S. 375 — Consent ol raped girl is relevant 

only when she is above 16 years of age Con¬ 
sent of girl below this age is no consent in law. 
AIR 1955 NUC (Him Pra) 1805. 

-Ss. 375 and 376 — Offence under — Defence 

— Consent — Inference — Absence of sufficient 
external marks on victim — Sufficiency. 


Consent on the part of a woman as a defence 
to an allegation of rape requires voluntary partici¬ 
pation not only after the exercise of intelligence 
based on the knowledge of the significance and 
moral quality of the act, but after having freely ex¬ 
ercised a choice between resistance and assent. 
Submission of her body under the influence of 
fear or terror is no consent. Absence of suffi¬ 
cient external marks on the victim showing resis¬ 
tance was held not to be sufficient for inferring 
consent on her part so as to negative the com¬ 
mission of offence. AIR 1958 Punj 123, Rel. on. 
1962 All WR (Sup) 103: 1962 All Cr R 462: 1961 
Ker LT 933: 1962 (2) Crl U 668 (669, 670) (PI A) 
(Pr 14) (Kerala). 


-S. 375 — Conduct o| prosecutrix showing her 

to be willing partv — Secret working of mind for 
repulsion will not rendci the act to be agninsl 
her will. 1962 MPLJ (Notes) 13. 

-Ss. 375 and 354 — Indecent assault and 

attempt to commit rape — Distinction — Accused 
making girl naked and running away on sce ' n * 
her uncle — Offence fell under Section 354. Sec 
Penal Code (I860). S. 354. 1960 Crl U 612: AIR 
1960 Mndh Pra 155. 

—-Ss. 375 and 376 — Accused having sexual in¬ 
tercourse with girl below 16 years — Fact a 
girl was willing party U no defence. (1995) ' 
Orissa JD 183. 

-S. 376 — Victim must be under age of 10. 

Under S. 375, I. P. Code, the law requiresJha 
the victim must be under 16 years of «e 
that sexual intercourse was made acnmst her wu 
and consent. (1960) 2 OJD 437: 1961 (1) Cr LJ 
689 (691) (Pt B) (Pr 8) (Orissa). 

-S. 376 — Rape — Essentials. 

To constitute the offence of rape partial penc- 
(ration of the penis within the labia matora 
he vulva or pudendum with or withoutemmissi 
of semen or even an attempt at penetration » 
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quilc sufficient lor the purpose of the law. Ihus. 
lo constitute Die offence the evidence of the I:kIv 
doctor, that there was rupture ot the hymen and 
that there was injury inside the vagina, is suffi¬ 
cient. (I960) 2 OJD 437: 1961 (1) Cri LJ 689 
(Orissa). 

_S. 376 — Consent — What amounts to — 

Accused cohabiting with a girl of 13 or 14 year* 
with her consent — Offence of rape is committed 
as consent is immaterial. 24 Cut LT 261: 1958 
Cr U 1211: AIR 1958 Orissa 224 (227) (P» C) 
(Pr 7). 

-S. 375 — Consent — What amounts to. 

Consent on the part of a woman, as a defence 
to an allegation of rape, requires voluntary parti¬ 
cipation not only alter the exercise of intelligence, 
based on the knowledge of the significance and 
moral quality of the act. but after having freely 
exercised a choice between resistance and assent. 
Submission of her bod> under the influence of 
fear or terror is no consent. There is a differ¬ 
ence between consent and submission. Consent 
of the girl in order to relieve an act of a cri¬ 
minal character, like rape, must be an act of 
reason, accompanied with deliberation, after the 
mind has weighed as in a balance, the good and 
evil on cacti side, with the existing capacity and 
power to withdraw the assent according to one’s 
will or pleasure. Consent implies the exercise of 
a free and untrammelled right to forbid or with¬ 
hold what is being consented to; it always is a 
voluntary and conscious acceptance of what is pro¬ 
posed to be done by another and concurred in by 
the former. 59 Pun LR 519: 1958 Cr LJ 563: 
1957 All WR (Sup) 85: AIR 1958 PunJ 123 (120) 
(Pt A) (Pr 7), 

-Ss. 375 and 376 — Consent — Sexual inter¬ 
course under influence of drink — Intercourse is 
not with consent. AIR 1955 NUC (Raj) 473 (DB). 

- S. 376 — Girl not under 14 years of age — 

Her consent to sexual intercourse would protect 
the accused. 1952 Crl LJ 1136: 1952 Raj LW 95: 
ILR (1951) 1 Raj 871: AIR 1952 Raj 123 (126) 
(Pt D) (Pr 17) (DB). 

SECTION 376 

SYNOPSIS 

(Penal Code (I860). S. 376.) 

1. Scope and applicability. 

2. Consent. 

3. Penetration. 

4. Evidence and proof. 

5. Evidence of prosecutrix — Corroboration If 

and when necessary. 

0. Corroboration — Nature and extent of. 

7. Age of girl — Proof of. 

8. Direction to Jury. 

9. Charge under S. 376 disclosing facts under 

S. 354 — Conviction under S. 354 legal. 

19. Attempt to commit rape. 

11. Sentence. 

1. Scope and applicability. 

T Abetment of rape by one of the 
accused — Standing by with open knife at the 

l im ^ 7A of ®5 ei £ e T- T !? e ac n c rt uscd is euiltv under 

I C i°. dl ' (,860) - S - 114 - 1953 Crl 

LJ 1196: AIR 1053 Ajmer 12. 

——S». 378 and 360 — Abduction with intent to 
0 ,lhc,t . m,erc °urse — Conviction under 
a. jee is proper instead of under S. 376. I P C 

ScT l eflr ? videnr * in respect of that of- 
tence is forthcoming. See Penal Code M 
s. 360. 1160 *11 WR (Sup) » ,,880 >' 


-Ss. 376. 509, 511 — Intruding upon privacy of 

lady and making indecent gestures and removing 
her clothes — Attempt t< commit rape not esta¬ 
blished — Accused is guilty under S. 509 and 
not under S. 376 read with S. oil. 1961 (1) Cr 
LJ 330: AIR 1961 All 131 (132) (Pt A) (Pr 8). 

-Ss. 376 and 366 — Minor girl kidnapped and 

then raped — The accused is liable to be 
punished under S. 366. See Penal Code (18601, 
S. 375. 1957 Crl U 353: AIR 1957 Assam 39. 

-Ss. 376 and 375—Age of girl is immaterial for 

the offence of rape if there be no consent or if 
it be against the will of the girl. See Penal Code 
(1860), S. 375. 1957 Crl U 353: AIR 1957 Assam 
39. 

-S. 376 — Offence under — Charges under 

Section 363 and Section 376 — Sessions Judge 
finding that girl was not an unwilling agent in 
going away with the accused — Also that sexual 
intercourse was not against her will — Age ot 
girl found more than 14 years but less than 16 
years when rape was committed — Offence held 
did not come under Section 376 — Offence under 
Section 366 however held proved. See Penal 
Code (1860). S. 363. 1953 Crl LJ 1366: AIR 1953 
J and K 21. 

-S. 376 — Circumstances showing consent of 

prosecutjix in act of accused — Burden to prove 
absence of consent lies on prosecution — Convic¬ 
tion set aside. 1964 MPLJ (Notes) 194. 

-Ss. 376 and 360 — Rape — Consent — In¬ 
ference — Woman raising alarm while being 
kidnapped, and narrating story of rape com 
milted upon her to a witness immediately after 
being released bv kidnappers — Allegation thaf 
she demanded money after sexual intercourse — 
Consent cannot be inferred. 1963 (2) Cr LJ 562 
(566) (PI B) (Pr 19) (Manipur). 

—S. 370 — Scope — No injury found on 
private parts or any other part of the body of the 
woman — Accused, however, found lying ovei 
her — Accused held guilty under Section 354 and 
not under Section 376. See Penal Code (1860). 
S. 354. AIR 1955 NUC (Raj) 470 (DB). 

2. Consent. 

4m. 376, 376 — Offence under — Prosecution 
must prove that sexual Intercourse was without 
consent of the woman or against her will — 
Evidence Act (1872), Ss. 101 and 104. 

When an accused person is charged with the 
commission of rape on a grown up woman it is 
lor the prosecution to prove that sexual inter- 

SKr 7h S wl,hout .“V consent or against the 
Will Of the woman. It is not necessary for the 
defence to prove that sexual intercourse was with 
the consent of the woman. 

The complainant alleged that the accused wai 
armed with a knife and threatened to kill her 
but ,n spite of this she shouted. There was 
n ° £ v ‘ dence ,hal her shouts had been 
b w nV - bn< 7' S ° a so ,here wos no reference 
wtfihMj:, | hC c ° mr ' lninl hv her, in the same 

• e V dencc did not show any 
niun, on the private parts or on her nerson 
there was also no iniurv on the person ofX’ 
accused except the head injury which was cau ed 

nIS r ,me l hc " ,hc nccused ™s trying r .m 

Ml, MVM 5 S 
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Consent on the pari of a woman as a defence* 
to an allegation of rape requires voluntary parti¬ 
cipation not only after the exercise ol intelligence 
based on the knowledge ol the significance and 
moral quality of the ad hut after having freely 
exercised a choice between resistance and assent 
Submission of her body under the influence of 
fear or terror is no consent. Absence of sulTicient 
external marks on the victim showing resistance 
was held not to be sufficient for inferring con¬ 
sent on her part so as to negative the commis¬ 
sion of offence. 1961 Ker LT 933: 1962 (2) Crl 
LJ 668 (669, 670) (Ft A) (Pr 14) (Ker). 

-Ss. 376, 375 — Consent — What amounts 

to. 

Where, from the evidence of the prosecutrix 
herself, it clearly emerged that she was a girl 
of easy virtue and though she was raped one 
after another bv as many as five persons within 
less than 24 hours she did not complain to any 
body on anv occasion it would lead to the con¬ 
clusion that those who had carnal knowledge ol 
her had it with her consent. 1962 Jab LJ 825: 
1963 (1) Cr LJ 686: 1962 MPLJ (Notes) 325. 

-S. 376 — Scope — Consent— Inference from 

circumstances. 

Prosecution contended that the accused com¬ 
mitted rape on the prosecutrix on a stony ground 
when she resisted and scratched his legs and 
thighs and then went away crying. No marks of 
iniuries on both of them were found. 

Held, that absence of marks of injury on the 
person of the prosecutrix or on the accused, 
failure on the part of ti e prosecutrix to disclose 
the cause of her crying to persons at the first 
opportunity and absence of evidence to show 
that the accused could completely overpower the 
prosecutrix cast a strong suspicion that the 
sexual intercourse may well have been with the 
consent of the prosecutrix (Conviction set aside! 
1959 MPLJ (Notes) 196. 

-S. 376 — Consent — Presumption of — Ac- 

cused misbehaving with prosecutrix for long 
time — Absence of sufficient Injuries on her per¬ 
son — Willingness presumed. 

Prosecutrix over 18 years of age stated that 
accused was misbehaving with her for a long 
time (one hour). She had raised an alarm. 

Held, that this would indicate her willingness 
which was confirmed bv the absence of sufficient 
injuries on her person which would have indi¬ 
cated determined struggle on her part. She ap¬ 
peared to have raised alarm only when she sus¬ 
pected some persons approaching her in the 
vicinity and made out a case of forcible criminal 
assault in order to hide her shame. 1958 MPLJ 
(Notes) 120. 

-S. 376 — Evidence — Consent on pari of 

victim — What amounts to. 

Consent on the part of a woman as a defence 
to an allegation of rape, requires voluntary parti¬ 
cipation. not only after the exercise of intelli¬ 
gence, based on the knowledge of the significance 
and moral quality of the act. but after having 
freely exercised a choice between resistance and 
assent. Submission of her body under the influ¬ 
ence of fear or terror is no consent. 1960 Cr LJ 
927: 1960 Mad WN 261: (1961) 2 Mad LJ 459: 
1961 Mad LJ (Crl) 681: AIR 1960 Mad 308 (311) 
(PI D) (Pr 21) (DB). 

-j§ # 375 — Consent of woman obtained on 

fear of being arrested — Offence. 

The consent of a woman of over 18 years of 
age to a sexual intercourse obtained bv putting 
her in fear of death or of hurt is no defence to 


an accused person but where the tear to which 
the woman is subjected is neither of death nor 
ol hurt, but of being arrested, when as a matter 
ol fact there is no warrant of arrest, against her 
the consent though obtained by fraud, is nonethe- 
less consent, tor she is willing to allow sexual 
intercourse lor a price, which is fictitious one 
because there is no warrant of arrest against 
her. 


In such a case the accused cannot he convicted 
under Section 376. (1888) 22 QBD 23 Rel on 

1955 Nag LJ 61: 1955 Cr LJ 819: ILR (1954) Nag 
922: 1955 All WR (Supp) 12: AIR 1955 Nog 121 
(123) (Pt A) (Prs 5, 6). * 

—- S. 376 — ‘Consent' — Surrender due to 
threat — Absence of resistance — Effect of. 

From the circumstances that there were no 
injuries found on the person of the woman or on 
[he person ol the accused and that the woman 
had been undergoing forms of marriage with a 
number ol persons some of whom were still alive 
it cannot be concluded that it was a case of 
voluntary consent by the woman and that she 
yielded her body to the accused out of her free 
will and volition. Absence of resistance does not 
necessarily imply consent. 

Where a young woman of 30 years while pass¬ 
ing from one village to another had been pestered 
by three police constables in uniform armed with 
dandas who were following her and accusing her 
ol being a vagrant against which she was all the 
time protesting. 

Held, that the conduct of the policeman was 
a sufficient threat and a surrender to them under 
the circumstances could not amount to a free 
consent. AIR 1958 Punj 123, Foil. 1960 Cr LJ 
849: AIR 1960 Punj 303 (304) (Prs 5, 7). 

-Ss. 376, 497 — Offence under. 

Held, that even if the accused had sexual 
intercourse with the girl, in view of her consent 
and the failure on the part of the prosecution 
that she was below 16 years of age, it could 
only be said that the accused had committed 
adultery and not rape. 1958 RnJ LW 60: ILR 
(1957) 7 Raj 440. 

-S. 376 — Proof of age of girl — (Evidence 

Act (1872), Ss. 101 to 104). 

In a case where it is found that the girl was 
a consenting party to the sexual intercourse and 
where the conviction of the accused for rape is 
sought on the mere ground of the age of the 
girl, it becomes all the more necessary for the 
prosecution to prove beyond doubt that the girl 
was below 10 years of age. Outward appearances 
arc deceptive and a Judge cannot proceed to de¬ 
termine the age of the girl simply on his own 
estimate, without any convincing evidence. The 
burden of proving the age of the girl lay heavily 
on the prosecution in view of the fact that the 
girl was already used to sexual intercourse. 1958 
Raj LW 60: ILR (1957) 7 Raj 440. 


—S. 376 — Consent — Absence of injury on 
odv of prosecutrix — Presumption is tna* 
roman, unless she was not adult, was a willing 
arty — Story of rape becomes doubtful. Ain 
955 NUC (Raj) 5037. 

—S. 376 — Consent — Sexual intercourse under 
ifluence of drink cannot be said to be inter- 
ourse with consent. See Penal Code (I860), Sec- 
on 375. AIR 1955 NUC (RnJ) 473 (DB). 

-S. 376 — Consent — Intercourse withoul 


-3. O/O — — iihvivvm.-v 

msent - Evidence showing that some people 
id intercourse with woman and that not in no - 
al wav - No conclusion that intercourse was 
ithout her consent can be drawn. AIR 1955 
Ova-Co) 3464 (DB). 
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3. Penetration. 

_Ss. 370 and 376 — Offence under — Penetra¬ 
tion — Proof — Only uniform layer of smegma 
round glans penis can negative possibility of 
penetration — Presence of negligible amount not 
sufficient to negative such possibility. 

It is only when the glans penis is covered by 
a uniform layer of smegma that the possibility 
of recent complete penetration is negatived. The 
presence ol a small quantity ol smegma is not 
sufficient to negative such possibility since a 
negligible amount of smegma mnv be present 
even if a person has intercourse. 1961 Ker LT 
933: (1962) 2 Crl LJ 668 (669) (Pt C) (Pr 12) 
(Ker). 

-S. 376 — Applicability — Slight penetration 

sufficient for offence. 

For an offence of rape, while there must be 
penetration in the technical sense, the slightest 
penetration would be sufficient, and a completed 
act of sexual intercourse is not at all necessary. 

1960 Mad WN 261: (1961) 2 Mad LJ 469: 1961 
Mad LJ (Cri) 681: 1960 Cr LJ 927: AIR 1960 Mad 
308 (311) (Pt B) (Pr 14) (DB>. 

-S. 376 — Evidence and proof of penetra¬ 
tion. 

The depth of the penetration is immaterial so 
far as the offence under Section 376, Penal Code 
is concerned. From the mere tact that there was 
no dilation of the vaginal canal il could not be 
assumed that the offence was not committed 
when the injury to the hymen showed clearly 
that there was penetration bv the male organ. 
1957 Cr LJ 469: AIR 1957 Orissa 78 (80) (PI B) 
(Pr 12) (DB). 

-S. 376 — Evidence and proof. 

The simple facl that Ihe doctor found some 
spots of semen by the medical examination on 
the dhoti of the accused or they were found on 
tne petty coat of the girl or there were three 
slight bruises over the private parts of the girl 
is not only to prove that il was the accused who 
committed rape upon the girl. Of course the 
offence with which the accused was charged was 
very serious and some suspicion may be attached 
to him but suspicion cannot take place of legal 
evidence and the cirminnl Court is open to do 
its duty of giving the benefit of doubt to the accus¬ 
ed howsoever it may suspect that it might have 
been the accused who committed the guilt. What¬ 
ever may be the medical evidence, it cannot be 
acted upon in the face ol the girl’s clear admis¬ 
sion in the committing Magistrate’s Court that 

? e T ne i«ol 10n d,d nnl al 3,1 ,a ke place. 1952 Crl 
££ 1952 Raj LW 128: ILR (1951) 1 Rat 

844: AIR 1952 Raj 163 (154) (Pt B) (Pr 5). 1 

4. Evidence and proof. 

r3? “; 4 „ Evld » ni ^ ET,dcnce of witness 

?.i . / C C oco ni, I !ln ^ retracted at the 

a (S* 288, Cr. P. C.) — Witness watching tbo 

?im Pe,ra ° f thc ofTence — Evidence of vie* 

H was committed to the Sessions Court for 
u" al lhe ( ! ff . en 1 cc f of committing rape on S and 

™ convicted of the offence: H appealed 
against his conviction and sentence. 

brS nn N ° d ° U | )t J hc * rial Courl c °rrectlv 
of a wit™. w d ,h l s,alement an 'l depositions 
Section 288 f cf °S committing Court unde, 
J • Cr -, p - Code, when he went back 

n6t >I hi« l n duri , n *\ ,he , ,ria, ‘ but his evidence could 
rativp* „ - C f P ed Un t less ,herc is sufficient corrobo- 

w V w a Th d r e ,K 0 ' h r ise - v His evidence 'h a » he 
Ihe beSSf , ,hc . offe n « being committed from 

self in 1°, lhe end wl 'hout bestirring him¬ 

self in the least to prevent it or cry out for help 


jubt shows that he was nuthiug less than au ac 
complice and no reliance can be placed on il 
unless corroborated. 

The evidence ol lhe victim hardly carries any 
weight in the case and has to be corroborated 
bv other evidence. 

Held, turlher the cast should have been re¬ 
ported to the J. C.s Court tor action under Sec¬ 
tion 215. Cr. P. C. and should not have tried by 
thc Sessions Judge. It was for a Magistrate em¬ 
powered under Section 30, Cr. P. C. to have dis¬ 
posed ol the case. 1952 Cr LJ 1563: AIR 1962 
Aimer 49 (60) (Pt C) (Pi 5). 

-S. 376 — Criminal P. C., S. 367—Appreciation 

ol evidence — Sexual offences — Rape — Evi¬ 
dence of girl should carry more weight than the 
evidence ol an ordinary witness — (Evidence 
Act (1872), S. 133). See Criminal P. C. (1898), 

S. 367. 1956 Cri LJ 4: AIR 1956 All 22. 

-S. 376 — Scope and applicability — Raped 

girl aged lour years crying and disclosing the 
name of accused — Evidence of commission of 
offence on her private parts — Also evidence of 
stains of blood and semen on clothes of accused 
— Held, it would lead to onlv conclusion that 
the accused was offender. See Evidence Act 
(1872). S. 8. 1966 (2) Cri LJ 349: AIR 1965 Bom 
154 (DB). 

-S. 376 — Evidence — Medical evidence — 

Non rupture of hymen is not conclusive of the 
fact that there was no sexual intercourse. 1962 
(2) Cr LJ 651: 1963 All Cr R 11: 1963 All WR 
(Sup) 7: AIR 1962 Cal 641 (647) (Pi G) (Pr 30) 
(DB). 

—-S. 376 — Evidence and proof — Accused not 
saving that he was suffering from venereal 
disease and that he could not have committed 
rape without communicating the disease— Failure 
to medically examine accused for venereal 
disease, is of no consequence. AIR 1965 NUC 
(Him Pra) 1805. 

S. 376 — Evidence and proof — Absence of 
spermatozoa in semen stains over salwar of the 
victim is not conclusive as there may be cases 

^ rc L semcn w,thoul spermatozoa can be seen 

AIR 1955 NUC Him Pra 1805. 

—S. 376 -- Offence under Section 376 —Direct 
cwdence only of prosecutrix — Circumstances 

STiw M n m7N i «S d ,5.!' m 1952 sc "• 

mination in spite of doctor's suggestion — No 
fnn omro? f ° r , om,ssi ° n comin C from investigat- 

962 MPIJ 7r« ■) C 7 S ^n " ,VCn bencnt of doubt. 

(Notes) 330: 1982 Jab LJ 840- 19 flt 
(21 Cr LJ 354 (355) (P. B, |P, 4) (M.db Pr«, 

S. 376 — Identification parade — Fvi 
denfiary yaiue Identification after long inter¬ 
cede __ P E >s 1 ecu ' ,0 f n under Section 376, Penal 

identification "* V ° f ^ ne and half m °nlhs — First 
identification parade proving abortive - fin 

second occasion girl seated in the court vn^d 

Sri iiV" ' ence Act ll8rai - s »■ 

i™*™* - AdmL7b(,ln n! -’TvhcS'T" of 

under Section 370 I P r the irili e „ n a case 
lhe testimony of the minor n r L? U , r ‘. recelved 
satisfying itself that Jhe nnf C S Utnx af ' er 
understanding — Held that P hnr CSSCl suffic »ent 
monv was admissible Sec lesU ' 

s. .3. 1880 Cr LJ Si AwAAJT’ 

—-Ss. 376, 611 — Evidence — 

out tba, ,„„ td M ,« Ese 
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in their presence — Story held unbelievable — 
Conviction could not stand — Criminal P. C. 
(1898), S. 367. 

It is not conceivable that a young lad of about 
20 years would persist in the sexual act with a 
small girl of about 10 years at a place hardly a 
few paces from the track and would even per¬ 
sist in committing that act in the presence of 
two persons, himself remaining in that position. 
AIR 1954 SC 711, Rel. on. 1959 MPU 538: 1959 
MPC 478: 1960 Jab LJ 178. 

-S. 376 — Proof — Evidence of prosecutrix 

— Corroboration — Identification of hair — Evi¬ 

dence of expert — Science of identification of 
hair has not reached the stage of certainty — 
It is not at all a positive science — Corrobora¬ 
tion of the statement of prosecutrix is necessary 
apart from such evidence in a trial on a charge 
of rape. See Evidence Act (1872), S. 45. 1959 

MPU (Notes) 23. 

-S. 376 — Evidence — Circumstances render 

ing investigation and successful prosecution 
stated — Court held must remember difficulties 
in deciding guilt or innocence — Principles to 
guide Court in assessing evidence and determin¬ 
ing necessity for corroboration also stated — 
(Evidence Act (1872). S. 133) — (Criminal P. C. 
(1898), S. 423). AIR 1955 NUC (Mad) 4329. 

-Ss. 376, 375 — Evidence and proof — 

Penetration — Evidence of — Statement by vic¬ 
tim in Committing Court as well to police that 
she was ravished forcibly by accused — State¬ 
ment corroborated — Non-user of word 'penetra- 
lion' immaterial — Marks of violence on body 
and back of victim, sufficient to infer determina¬ 
tion on part of accused to gratify passions even 
with violence — Non-detection of injury or 
semen in private parts or clothes, immaterial. 
1963 (2) Cr U 715 (716, 717) (Prs 6, 9) (Mani¬ 
pur). 

-Ss. 376 and 375 — Statement of complainant 

immediately after occurrence — Is admissible as 
evidence of conduct and as corroboration. See 
Evidence Act (1872). S. 8. 1963 (1) Cr LJ 316: 

AIR 1963 Orissa 58 (DB). 

-S. 376 — Examination of accused — Neces¬ 
sity of. 

If the accused is not circumcised, the existence 
of smegma round the corona gland is proof 
against penetration, since it is rubbed off during 
the act of sexual intercourse. The smegma ac¬ 
cumulates if no bath is taken for twenty four 
hours. In rape cases therefore, the prosecution 
must get the male organ of accused examined. 
It is the duty of the prosecution if, according to 
the medical jurisprudence medical examination is 
capable of yielding conclusive results, to ensure 
that examination within a period of time when 
conclusive results could be achieved. (1960) 2 
OJD 437: 1961 (1) Cr U 689 (692) (Pt D) (Pr 11) 
(Orissa). 

_S. 376 — Rape case — Corroborative evi¬ 
dence —- Circumstances lending support to testi¬ 
mony of prosecutrix, narrated — Possibility of 
injury by fall — Doctor's statement cannot be 
given much importance in view of the positive 
evidence that the injurv was caused by an act 
of rape on the victim, particularly when the 
doctor also does not rule out such a theory. See 
Evidence Act (1872). S. 157. (1960) 28 Cut LT 

385. 

--S. 376 — Proof — Evidence — Corrobora¬ 
tion bv circumstances — Case of rape — Medical 
evidence disclosing the presence of abrasion in 
the prepuce of the accused — No satisfactory 
explanation from the accused about the injury 

— Court must hold it to be a corroborative piece 
of evidence relating to his participation in the 


commission of the offence. See Evidence Am 
(1872), S. 156. 1957 Cri LJ 469: AIR 1957 Orlui 
78. 

-S. 376 — Proof of — Evidence of girl — 

Trial under Section 376 with the aid of three 
assessors two of them holding the accused guilty 
under Section 376 and one holding them guilty 
under Section 377 — It is clear that all of them 
believed the story of the girl — It is an impor¬ 
tant circumstance to be taken into consideration 
in deciding whether the testimony of the girl 
should be accepted. See Evidence Act (1872), Sec 
tion 156. 1957 Cr U 469: AIR 1957 Orissa 78. 
-S. 376 — Evidence and proof. 

Per Narasimham, J. — In cases of rape the 
alleged victim and the accused persons should 
be specially examined with a view to ascertain 
if thev are infected with venereal disease. 19 Cut 
LT 14: 1954 Cr LJ 132: AIR 1954 Orissa 33 (37) 
(PI E) (Pr 18) (DB). 

7 -S. 376 — Evidence and proof — Forcible 

intercourse — Evidence — Girl incapacitated 
from putting up resistance due to drink — Seri- 
ous injuries on vagina cannot be expected. See 
Penal Code (1860), S. 375. AIR 1955 NUC (Raj) 
473 (DB). 

-Ss. 376 and 375 — Evidence and proof. 

Forcible intercourse —■ Evidence — Girl in- 
capacitated from putting up resistance due to 
drink — Serious injuries on vagina cannot b< 
expected. AIR 1955 NUC (Raj) 473 (DB). 

-Ss. 376 and 375 — Evidence and proof. 

It is seldom that in rape cases direct evidence 
is available beyond the evidence of the raped 
woman. AIR 1955 NUC (Raj) 473 (DB). 

- S. 376 — Consent — Accused found to have 

sexual intercourse — Woman’s statement one of 
rape — One witness speaking to her struggle — 
Another contradicting it — Conviction if sustain¬ 
able. 1952 RLW 289. 

6. Evidence of prosecutrix — Corroboration 11 
and when necessary. 

-Ss. 376 and 376 — Evidence — Rape on girl 

of 10 — No auestlon of consent — Evidence of 
victim — Evidence of the mother — Value ol 
— Necessity for corroboration — Sentence 
Practice of recording of confession by person 
specially authorised, commented upon. 

The evidence, in a case of rape, adduced on 
the side of prosecution was the victim a girl oi 
10 and her mother. The Magistrate believed the 
girl and relied on the evidence of the mother an 
Doctor's evidence and convicted the accused. 

The accused applied in revision. 

Held, on the authority of the recent decision 
in AIR 1952 SC 54. the law is not tn« 

corroboration is essential before conviction. t> 
that the necessity of corroboration as a rule oi 
prudence must be ever present in the mind « 
the Judge except when the circumstances ma» 
it safe to dispense with it and in jury cases 

must find a place in the charge before a conv 

tion without corroboration might be sustained. 

The tender years of the child victim of « 
offence, its demeanour, unlikelihood of tutor™ 
and so forth may render corroboration unnecc* 
sarv; but it is a question of fact in every case. . 

There is no legal bar to exclude the.mother 
evidence as not in the nature of intend O f 
corroborative evidence merely on the Ground 
the relationship. Independent rneans r "? r ,o be 
dependence of sources which are likely 

'“olTthe evidence in the case and in the l«M 
the authority of the decision in AIR 1952 
the accused had been rightly convicted. 
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Considering the brutality attendant upnn tin* 
rape or a girl of 10 additional sentence of 
whipping could have been awarded alone with 4 
years’ K. I. 

The practice of investing persons with magis 
terial powers specially for recording confessions 
and identification espe« iallv of persons having 
nothing whatever to do with law at anv time of 
their life is to he reviewed bv Hie authorities 
concerned: 

It is belter if persons who are conversant with 
law as enunciated from time to lime bv Courts 
and those persons alone are invested with such 
powers of a Magistrate. 1052 Cr LJ 1576: AIK 
1052 Ajmer 54 (55) (Pt B) (Pr 8). 


-S. 376 — The deposition of prosecutrix in a 

rape case bv itself hardly carries any weight 
whatsoever unless it is corroborated otherwise. 
See Crimna! P. C. (1898), S. 367. 1952 Cr LJ 
1563: AIR 1952 Ajmer 49. 

-S. 376 — Conviction on uncorroborated testi¬ 
mony of victim — Legality — (Evidence Acl 
(1872), S. 133). 

A conviction could be based on the uncorro¬ 
borated testimony of the victim in a rape case 
and law docs not require corroboration in cases 
of rape though as a rule of prudence some corro¬ 
boration might become necessary. 

The position of a victim in a rape case cannot 
be equated to that of an accomplice. Even if it 
were so, there is no obstacle in law in the way 
of acting upon the sole testimony of the com¬ 
plainant. But the Judge dealing with the matter 
should indicate that in anv given case corrobora¬ 
tion would be dispensed with. In even* case of 
this type the rule about the admissibility «f 
corroboration should be present to the mind ol 
the Judge. Though corroboration is not essential, 
the necessity of corroboration, except in cases 
where the Judge thinks safe to dispense wilh it. 
must be present to the mind of the Judge. AIR 
1952 SC 54, Foil. 1956 Andh WR 572. 

S. 376 — Conviction can be based upon the 
sole evidence of prosecutrix when the evidence 
discloses nothing against her, eilher as respects 
her past character or as respects the truth of 
the accusation made bv her in the case or as 
respects her being a consenting party to the act 
charged and this is purlicularlv so when the 
P^ecutrix is a mere child. See Evidence Act 
W£2). S U4, Illus. (b). AIR 1055 NUC (Cal) 


~S. 370 — Evidence Acl (1872), S. 133— Case 
of rape on girl of 7 years depending of her evi¬ 
dence — Her evidence changing from time to time 
7" Her evidence must be corroborated. See Evi- 

ft'clu 206 1 S ' ,33 ' 1963 C, ‘ U 6I,: A,R 


i?’ 370 ~ Ev,den ce — Conviction for rope 
— II con be based on evidence of roped girl 
alone without any corroboration — Extent of 
corroboration required. 


In practice a conviction for rape almost c: 

UrclY depends on the credibility of the woma 

?k. .k“ th S essential ingredients arc concerne 

me other evidence being merely corroboratlv 

nr h ,Hr. eSSllv .° corroboration as a matter . 

Jiow ! ?*V sl - bc prescnl 10 the mind of tl 

charge ,Ury case , s must . fln 'l Place in tl 

cnarge, before n conviction without corrobor 

«on can be sustained. The tender years of tl 

tVol. 12.] Fn.D. 23. 


child which is the victim of :i sexual offence, 
coupled with its unlikelihood of luloring may 
render corroboration unnecessary hut that is^ a 
question of fact in every case. AIR 1952 SC 54, 
Rel. on. 

Again, it is not necessary that there should be 
independent corroboration. All that is required is 
that there must bc some additional evidence ren 
dering it probable that the slorv of the com¬ 
plainant is true. The evidence, no doubt, should 
tend to connect the accused with the crime. 1961 
Ker LT 630: 1961 MU (Cr) 785: 1962 (1) Cr LJ 
650 (651) (Pt A) (Pr 6) (Ker). 

-S. 376 — Uncorroborated testimony of pro¬ 
secutrix may be relied on. 

Ordinarily, corroboration of the woman raped 
must be looked lor but that is not an absolute 
rule and if the Court is completely satisfied with 
her evidence it is open to it to convict the ac¬ 
cused even on her uncorroborated testimony. 
1962 Jab U 840: 1982 MPLJ (Notes) 330: 1903 
(2) Cr LJ 354 (355) (PI A) (Pr 2) (Madh Pra). 

-S. 370 — Solitary evidence of prosecutrix — 

Necessity of corroboration not an absolute rule 
— Satisfaction of Court sufTiclent for convic¬ 
tion. 

In a case under Section 37C, ordinarily, corro¬ 
boration of the woman raped must be looked 
for; but that is not an absolute rule and if the 
Court is completely satisfied with her evidence, 
It is open to it to convict the accused even on 
her uncorroborated testimony. AIR 1958 SC 143, 
Rel. on. 1962 Jab U 840: 1962 MPLJ (Notes) 
330: 1963 (2) Cr U 354 (356) (Pt A) (Pr 2) 
(Madh Pra). 


-S. 376 — Corroborution of evidence of vic¬ 
tim not required ns matter of law. 1960 Cr LJ 
927: 1960 Mad WN 261: (1061) 2 Mad U 469: 
1961 Mad LJ (Crl) 681: AIR 1960 Mad 308 (311) 
(Pt C) (Pr 19) (DB). 1 


! 373 — Evidence of prosecution — Corro¬ 

boration — Necessity. 

It cannot be said that the evidence of the 
prosecutrix in a rape case is on the same footing 
as that of an accomplice. An accomplice is o 
person who voluntarily participates in the com- 
mission of the crime along wilh others. In the 

of £ prosccu ! rix for mP<?. she is the victim 
of the offence and not the offender. The case of 
an accomplice therefore materially differs from 
ho of a prosecutrix for rape and the evidence 
of both cannot be placed on the some footing. In 
law (lie evidence of the prosecutrix does not 
require corroboration like that of an accomplice. 

cmiHon^nri 1°” r thal f *11 sexual °^cnccs utmost 
3 an(l scru(| nv of the evidence of the pro- 
secutnx are necessary before it is acted upon 
But m assessing the value of her evidence her 
conduct immediately after the offence is com 

SJJfJ J s .° r c ^ CHl f value and would bc relevant 
under Section 8 of Ihe Evidence Art ih i» n j 

LW 265: 1961 Mad WN M, 1961 Mnd WN fCrh 

1 2 mVJ i!n 0, liu nd 9735 62 Cr U 718 (2): (1051) 
to'14). 110: AIR 1051 Mad 760 (763 ’ 76 V (Prs 11 


—S. 370 — Evidence 

cutrlx — Corroboration 

(1872), S. 133). 


“7 Testimony of prose- 
°* — (Evidence Act 


•ion of the testimony oMhc 
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li:il before there can be a conviction but that 
the necessity of corroboration, as a matter of 
prudence, except where the circumstances make 
it safe to dispense with it. must be present to 
the mind of the Judge, and in jury cases, must 
find place in the charge, before a conviction with 
out corroboration can be sustained. AIR 1952 SC 
54, Foil. 1955 Nag LJ 563: 1955 All \VR (Sup) 
109: ILR (1955) Nag 731: 1956 Cr LJ 83: AIR 
1956 Nag 8 (9) (Pt A) (Pr 5) (DB). 


place in the charge, before a conviction without 
corroboration can be sustained. 

1 he tender years of the child which is the 
victim of a sexual olTence, coupled with other 
circumstances appearing in the case, such, for 
example, as its demeanour, unlikelihood of tutor¬ 
ing and so forth, may render corroboration un¬ 
necessary but that is a question of fact in even- 
case. 1952 SCJ 46; (1952) 1 MLJ 440; AIR 1952 
SC 54. Foil. 


-S. 376 — Evidence — Testimony of prose¬ 
cutrix — Test whether corroboration Is necessary 

— (Evidence Act (1872), S. 133). 

The test as to whether corroboration is neces¬ 
sary lies in the naturalness of the story deposed 
to by the prosecutrix. If there be any doubt as 
regards its genuineness, there is the need of cau¬ 
tion, and therefore, of corroboration. For this 
purpose it is not necessary that the entire story 
should appear doubtful. It is sufficient if any 
part of the narration has the semblance of ex¬ 
aggeration or artificiality. 1955 Nag LJ 663: 

1955 All WR (Supp) 109: ILR (1955) Nog 731: 

1956 Cr LJ 83: AIR 1956 Nag 8 (10) (Pt B) (Pr 
6) (DB). 

-Ss. 376, 366 — Corroboration of prosecutrix 

is not necessary and it is open to the courts to 
base their conviction solely on the evidence of 
the prosecutrix if they arc satisfied that the evi¬ 
dence is worthy of credence — (Evidence Act 
(1872), S. 133) — (Criminal P. C. (1898). Sec¬ 
tion 297). AIR 1938 Lah 474; AIR 1939 Pat 536, 
Dissented from. See Penal Code (1860), S. 366. 
1955 Crl U 819: AIR 1955 Nag 121. 

-S. 376 — Corroboration in sexual offence — 

Offence of rape — Prosecutrix when is not to 
be treated as accomplice— Stand of the accused 
of complete denial — Stand of the prosecutrix 
that rape was committed on her against her will 

— Prosecutrix cannot be treated as accomplice 

— Corroboration not necessary if her statement 
can otherwise be accepted. Sec Evidence Act 
(1872). S. 133. (1965) 31 Cut LT 1044 (Orissa). 

-S. 376—In the case of rape there is nothing 

in law to prevent a conviction on the sole testi¬ 
mony of the prosecutrix. Corroboration of her 
evidence is not absolutely essential since she 
does not stand in the position of accomplice. 
But the rule of prudence requires that there 
must be some corroboration of the evidence of 
prosecutrix. The nature of the corroboration 
must necessarily depend upon the facts of each 
particular case. See Evidence Act (1872), S. 114. 
1961 (1) Cr LJ 689 (Orissa). 

-S. 376 — In a case of rape corroboration 

in case of grown-up woman is not only necessary 
but it must come from independent sources. 
The statement made by the prosecutrix to the 
witnesses after period of three hours cannot be 
said to be at all independent nor sufficiently 
connected with the crime itself. See Evidence Act 
(1872). S. 8, Illustration (j). AIR 1955 NUC (Pat) 
3245. 

-S. 376 — Evidence — Prosecutrix of tender 

age — Necessity of corroboration — Rule —Con¬ 
viction on uncorroborated testimony — Legality 

— (Evidence Act (1872), S. 133). 

The necessity of corroboration, as a matter of 
prudence, except where the circumstances make 
it safe to dispense with it. must he present to the 
mind of the Judge, and in jury cases must find 


Held, on facts that this rule was present to 
the mind of the learned Sessions Judge and the 
facts, which have been established on the record 
more than amply prove the guilt of the accused 
bevomi the possibility of any reasonable doubt. 
1961 All WR (Sup) 26: 1961 All Cr R 163: 63 
Punj LR 513. 


-S. 376 — Rape — Conviction — Uncorrobo¬ 
rated testimony of prosecutrix — Validity, 

Conviction for the offence of rape can be 
legally based on the uncorroborated testimony 
of the prosecutrix alone. The rule, which ac¬ 
cording to the cases has hardened into one of 
law. is not that corroboration is essential before 
there can be a conviction, but that the necessity 
ol corroboration, as a matter of prudence, excepl 
where the circumstances make it safe to dispense 
with it. must be present to the mind of the 
Judge, and in jury cases, must find place in the 
charge, before a conviction without corrobora¬ 
tion can be sustained. Where the evidence of the 
prosecutrix is so natural and convincing and 
there is sufficient corroboration in the form ol 
evidence of other prosecution witnesses the con¬ 
viction can be legally sustained on the testimony 
of the prosecutrix. AIR 1952 SC 54. Ref. 1961 
All WR (Sup) 16: 1961 All Cri R 153: 63 Pun LR 
431. 


-S. 376 — Evidence of prosecutrix — Corro. 

borntlon — (Evidence Act (1872), S. 133). 


In a case of rape there is no rule or practice 
that in every case, there must be corroboration 
of the statement of prosecutrix before a convic¬ 
tion can he based thereon, hut as a matter of 
prudence, the necessity of corroboration must be 
present to the mind of the Judge. In the case of 
a girl of tender years, other •ircumstances may 
render corroboration unnecessary, but in a case 
where it is found that the girl was used to sexual 
intercourse and where it is further found that 
she is not giving true facts, a corroboration ol 
her statement is very necessary. 

Held, in the circumstances of the case the fact 
that the girl was found in the house of the ac¬ 
cused and that it was also found that she had 
sexual intercourse that evening whs not sufficient 
corroboration of her statement. 1958 Raj LW 6th 
ILR (1957) 7 Raj 440. 


-S. 376 — Evidence of prosecutrix — Corro- 

loration is necessary as a matter of prudence-- 
Evidence Act (1872). S. 133). AIR 1955 NLC. 
Raj) 5037. 

-S. 376—Corroboration of complainant’s story 

- There is no rule of practice that there mus 
»c in every case of rape, corroboration of si¬ 
lence of the woman alleged to have been r fl P c< J’ 
['he only rule of law is that this rule of P ' 
lence must be present to the mind of the Jun^ 
»r the Jurv as the case mav be and a PP r £ cl *5 
>v him or them. See Penal Code (1860), S. 370. 
UR 1955 NUC (RoJ) 473 (DB). 

-Ss. 376 and 375 — Evidence — Corr 5*2! 

ion of complainant's story - Rnpc case-Lorro 
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bora I ion of girl's evidence is not essential — 
Only thing is that the Court must be aware of 
the rule of prudence that girl's evidence should 
be corroborated — 1 Evidence Ad (1872), Ss. 114 
lb) and 133). AIR 1055 NUC (Raj) 473 (DB). 

-S. 376 — Evidence of prosecutrix — Neces¬ 
sity of corroboration. 

In a rape case ordinarily it mav not be safe 
to rely upon the uncorroborated evidence of the 
prosecutrix. There should lie other evidence to 
corroborate her. But that cannot be a hard and 
fast rule in all cases. On the fads of a particular 
case an accused person can be convicted on the 
testimony of the prosecutrix alone provided the 
circumstances of the case show that the woman's 
sttirv. is true. AIR 1952 SC 54. Rel. on. 1955 Cr 
U 1625: AIR 1956 Sau 96 (97) (PI A) (Pr 2). 


-S. 376 — Evidence of prosecutrix — Corro¬ 
boration. 

Ordinarily it is not sale to rely upon the un. 
corroborated evidence of the prosecutrix, and 
there should be evidence in support of her ac¬ 
cusations. But it could not be a hard and fast 
rule in all cases and cases could he conceived 
where direct oral evidence may not be available 
bat . the circumstances of the case indicate that 
the woman’s story is true in which event it 
would not be illegal to convict the accused. In 
valuing the evidence of prosecutrix in cases of 
rape extra care and caution should no doubt be 
exercised in order to see whether she has nol 
got up a false story and is not involving an 

innocent person. ('51) 4 Sau LR 170 (DB). 

* % 

-S. 376 — Evidence — Uncorroborated tesli- 

mony of prosecutrix — Accused cannot be con¬ 
victed on such evidence. AIR 1965 NUC (Trav- 
Co) 4123 (DB). 

-S. 376 — Evidence — Rape by several ac¬ 
cused — Evidence of ravished woman unreliable 
with reference to some accused — It is unsafe 
to act on her evidence with respect to other ac. 
cused unless it is corroborated by Independent 
testimony either direct or circumstantial — Evi¬ 
dence Act (1872), S. 133. 52 Cri U 874: ILR 
(1951) Trav-Co 164: AIR 1951 Trav-Co 167 (169) 
(ft B) (Prs 7, 8) (DB). 

6. Corroboration — Nature and extent of. 


•——S ; 376 — Conviction — Proof of— O(Tenet 
7 -* Victim of outrageous attack — Not an ac 
Complice — Corroboration of evidence necessary 
as & rule of prudence — The nature and cxlcii 
of corroboration necessary vary with the circum 
stances of each case — Jury appraised of the 
rule of corroboration — It is for the jury tc 
decide whether or not to convict without corro 
notation — Necessity. See Evidence Act (1872) 
S. 114. 1958 Cr LJ 273: AIR 1968 SC 143. 

7 ™S. 376 — Evidence of prosecutrix a girl ol 
10 years — Necessity of corroboration must be 
,n ^md of «udge before acting on her evidence 
r- Conviction can be based upon her evidence 
7. ™> ce of m °lh er relied on — (Evidence 
Ad (1872). S. 133). AIR 1952 Ajmer 54. 

—-S. 376 — Evidence of complainant — Cor 
roboration — Evidence Act (1872), S. 133. 

•* n C »j SC of rope of u of seven years old 

Of corrln 7 '"7 "" ,hc *«■» ««nOUUl 

o corroboration of the statement of thi 

SJL* S - m n „ cn ? e in which a crown ur 
woman is aliened to have been raped 
The cricumstantinl evidence consisting of the 
Cirl telling her pnrents just after the 

SiontthJ. he aCCU i e h causinc her in i u ries. ad 
J3RSS? accuse £ having committed a wrong 
lul net in tunes on the knees and elbows of th, 

necused and blood slains on his dhoti are sulTicicnl 


to rorroimratc the direct evidence of the girl. 

1959 AMU 77: 52 Cri LJ 584: AIR 1951 Ajmer 60 
(60) (Pr 3). 

-S. 376 — Evidence of victim of rape — Cor¬ 
roboration necessity and nature ot — The 
rule of prudence requires that her evidence should 
be corroborated — The nature and the extent of 
corroboration that is required when it is not con¬ 
sidered sale to dispense with it must necessarily 
vary with the circumstances of each case and 
also according to the particular circumstances of 
the offence charged. See Evidence Act (1872), 
S. 133. 1962 (2) Cr LJ 751: AIR 1962 Cal 641 

(DB). 

-S. 376 — Rape case — Evidence of prosecu¬ 
trix — Corroboration of — Presence of sperma¬ 
tozoa found in vaginal swab — It is corrobora¬ 
tive evidence of the prosecutrix that the accused 
had committed rape on her even though it was 
not established that the spermatozoa was that of 
the accused. See Evidence Act (1872). S. 157. 
1962 (2) Cr LJ 751: AIR 1962 Cal 641 (DB). 

-Ss. 376 and 375 — Conviction—Evidence and 

proof — Corroboration of victim’s story — Nol 
always essential — Nature and extent of cor¬ 
roboration required. 


In a case of rape there is no rule of law that 
corroboration of the evidence of the raped girl 
is essential before there can be a conviction but 
that the necessity of corroboration, as a matter of 
prudence, except where the circumstances make 
it safe to dispense with it, must be present to 
the mind of the Judge, before a conviction with¬ 
out corroboration can be sustained. Even if cor¬ 
roboration were necessary it is not necessary that 
there should be independent confirmation of every 
material circumstance by independent evidence. Ail 
that is required is that there must be some addi¬ 
tional evidence rendering it probable that the story 
of the victim is true and that it is reasonably safe 
to be acted upon. 1962 All W.R (Sup) 103: 1962 
All Cr R 462: 1961 Her LT 933: 1962 (2) Cri LJ 
668 (669) (Pt B) (Pr 9) (Kerala). 


S. 378 — Applicability — Accused taking 
liberty with the girl with her consent — No olT- 
ence under S. 354 — Medical evidence not cor¬ 
roborating prosecutix in the matter of commis- 
sion of rape — Conviction of accused under Scc- 
hon 376 not proper. See Penal Code (1860), See- 
hon 354. 1961 MPU (Notes) 73. 

— Evidence of prosecutrix corroborat¬ 
ed by direct evidence — Medical evidence also 
partly supporting It though not fully — Evidence 

e e .l okc “ n , s “MjjMlYe - Evidence Acl 
(1872), S. 45 — Criminal P. C. (1898), S. 307. 

Held on facts, that Ihc evidence of the victim 
was fully supported by the evidence of direct 
witnesses. The medicnl evidence also partly sup- 

r»l r i« d hcr Ca f• • I,er e '; i ‘! cncc c °uld. therefore, be 
gi "PJ V° nclus, vc. AIR 1930 PC 154; AIR I960 

Held fnr?hJ; .K , 21 , CLT 527 .\ 23 CLT 57 ’ Disting. 
Held further, thal il was unhkclv that a married 

invoke' Ihc 1*° , C ° S, | ° f hcr reDU,a,iH “ would falsely 

31 Cut LT 0O9 Se< Pm ° ns 111 n ru P« «*«. (1085) 


tent of corroborative evidence - TmifaS 

n^sarv . 01 prosecu,rix - * 

und e e r S 1 ,le 37fi h0 L Whilc , es, “M«hing nn < 
nature of corroborative evidence should J 

-- ttVSKW; fJSS.'S e 
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acted upon. (1062) 4 Orissa JD 305: (1962) 28 
Cut LT 385: (1962) 1 East LK (Orissa) 213. 


330: 1962 Jab LJ 840: 1963 (2) 
(FI A) (Pr 2) (Madh Fra). 


Cr LJ 354 (355) 


-S. 376 — Evidence of the girl in case of 

rape — Corroboration by circumstantial evidence 
as running away of (he accused soon after Ihe 
occurrence of the offence, injuries on his person, 
presence of spermatozoa on his dhoti and sari 
p! the girl, statement of the girl soon after the 
incident to several persons who came there — 
Held, that the sexual intercourse with the girl 
had taken place and it was the accused who com¬ 
mitted it. See Evidence Act (1872). S. 157. AIH 
1955 NUC (Pal) 447. 

- S. 376 — Nature and extent of corroboration 

— Four tests as to extent and nature of 
corroboraition applicable to evidence of accomplice 
laid down in AIR 1952 SC 54: 1952 Cr LJ 547, 
applied to complainant’s evidence in case of rape. 
See Penal Code (18G0), S. 375. AIR 1955 NUC 
(Raj) 473 (DB). 

-S. 376 — Rape — Evidence — Child victim 

— Statement of — Corroboration — Statement 
shortly after occurrence — If corroboatlon—Evi¬ 
dence Act (1872), S. 157. 

Even if Ihe victim of the rape is a child of 
tender age, her statement should not be received 
and accepted as true without anv corroboration. 
What is the nature of this corroboration cannot 
possibly be stated as it will always depend upon 
the facts of each case. The statement of the 
mother of the child victim consisting of what had 
been narrated to her by her daughter shortly 
after the incident, amounts to corroboation. What 
weight should be attached to the evidence is en¬ 
tirely a different matter. It may be valuable cor¬ 
roboration and, on the other hand, the evidence 
may be worth very little: AIR 1949 Cal 613, Ap¬ 
proved. 1050 Raj LW 329: 1952 Crl LJ 502: AIR 
1951 Raj 30 (32, 33) (Prs 7, 8) (DB). 

7. Age of girl — Proof of. 

•-S. 376 — Girl’s age — Proof — Evidence. 

The only conclusive piece of evidence of the 
girl’s age may be the birth ccrlificate, but. un¬ 
fortunately, in this country such a document is 
not ordinarily available. The Court or the jury 
has to base its conclusions upon all the facts and 
circumstances disclosed on examining all Ihe phy¬ 
sical features of Ihe person whose age is in ques¬ 
tion, in conjunction with such oral testimony as 
may be available. Sidheswar Gangulv v. Stale of 
Bengal, 1958 SCJ S49: 1958 SCA 147: 1958 All 
WR (HC) 391: 1958 Pot LR (SC) 1: 1958 All Cr 
R 277: 1958 Mod U (Cr) 311: 1958 Cr LJ 273: 
1958 SCR 749: AIR 1958 SC 143 (148) (Pt F) 
(Pr 10). 

-Ss. 376 and 375 — Scone —■ Determination 

of age of girl raped — Ossification test — 
(Majority Act (1875), S. 3) — (Criminal P. C. 
(1898), Section 307). 

It cannot be laid down as a rule of law that 
in all cases of rape in order lo determine the age 
of the girl raped the ossification test must be per¬ 
formed, though it is desirable, where possible. It 
cannot be said that the medical evidence should 
he rejected simply because there was no ossifica¬ 
tion test. AIR 1950 Cal 40P. Rel. on. 1057 Cr LJ 
353: AIR 1057 Assam 39 (45) (Pt E) (Pr 21) 
(DB). 

- S. 376 — In cases of rape age of prosecutrix 

must be postively established. 1062 MPLJ (Notes) 


Ss. 376 and 375, Fifthly — Ascertainment of 
age — Entry in Kotwari book is strong evidence. 

In the ascertainment of age, the entry in Kot. 
wan book which is genuine can certainly be taken 
into consideration as a strong piece of evidence 
1962 Jab U 825: 1962 MPLJ (Notes) 325: 1963 
(1) Cr U 688 (687) (Pt B) (Pr 6) (Madh Pra). 

-S. 376 — Evidence as to age of girl — Opinion 

of medical expert — Ossification test — Value of. 

In fixing the age of a girl Ihe growth of the 
teeth, pubic and axillary hairs, the growth of 
the breast, height and weight of the girl are all 
relevant considerations. Ossification test might be 
a better or surer lest for determining the age, but 
Courts have acted on the opinion of the doctors 
arrived at without conducting any ossification 
tests and based on other factors indicated above 
1961 Ker LT 630: 1961 MU (Cr) 785: 1962 (1) Cr 
U 650 (652) (Pt B) (Pr 9) (Kerala). 

-—S. 376 — Age of girl — Burden of proof — 
Consent of girl alleged — Prosecution should esta¬ 
blish lhal girl was below 16 years — Evidence 
showing age between 13 lo 18 — Prosecution held 
failed lo prove that girl was below 16 years. AIR 
1955 NUC (Pat) 447. 


8. Direction to Jury. 

-Ss. 376 and 375 — Proof of age of girl — 

Charge to Jury — Duty of Court — (Criminal 
P. C. (1898), S. 297). 

In a trial under S. 376, with the aid of the 
jury, on the question as to the age of the girl 
raped, the opinion of the doctor was placed before 
the jury, as also the evidence, as to the age of 
the girl. The Sessions Judge further told Ihe 
jury that the doctor’s opinion was not final. But 
he opined that a doctor was always in a better 
position to form an opinion about the age of a 
person than a lay man. 

Held, lhal it could not be said that there was 
no due warning as to the opinion of an expert. 
1957 Cr U 353: AIR 1957 Assam 39 (43) (PI D) 
(Pr 16) (DB). 

-Ss. 376 and 366 — Scope — Distinction. 

Where the accused were charged under Ss. 376 
and 306, it was the duty of the Judge to bring 
to the notice of the jury the fundamental difference 
between Ihe ingredients ol Ihe offence under Sec¬ 
tion 366 and one under S. 376, I. P. C. Seduction 
may lake the act out of S. 3G6, 1. P. Code where 
the girl is above the age of consent but seduc- 
tion would not necessarily take it out of S. 366, 
I. P. Code, where the seduction is. /or instance, 
the result of the abuse of authority, or of force 
or other form of compulsion. 1955 Nag U Mj 
1955 Cr LJ 819: ILR (1954) Nag 922: 1955 All WH 
(Supp) 142: AIR 1955 Nag 121 (124) (Pt C) 

(Pr 16). 

9. Charge under S. 376 disclosing facts under 
S. 354 — Conviction under S. 354 legal. 


—S. 376 - Criminal P. C. (1898). Ss. 207-A (6). 
46 — Discharge under S. 207-A (6) — Eff* cl 
Lcrused charged under S. 354. I. P. c " d *T 
(ngistrate finding that an olTenee under S 3 u. 
. P. C.. disclosed sending it to another Magi 
rate — Latter discharging accused under 3er- 
ion 207-A (61. Cr P. C. - Charge under S. JW. 

P. C. does not survive. See Criminal r .•• 
1898). S. 207-A (6). 1962 (1) Crl LJ 343 (Mad 
*ra) 


x 
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-Ss. 376 and 354 — Several accused charged 

under S. 376 — Evidence of woman ravished not 
relied as regards some — No corroboration bv 
independent evidence direct or circumstantial — 
Conviction of others—Not good — Charge giving 
particulars of ingredients of lesser offence under 
S. 354 — Conviction undei S. 354 permitted.. fCr. 
P. Code, S. 238). 62 Cr LJ 874: AIR 1951 TC 167 
(DB). 


10. Attempt to commit rape. 

-$s. 370 and 354 — Offence under — Distinc¬ 
tion — If there is evidence to show that the ac¬ 
cused is determined to gratify his passion at all 
events and in spite of resistance and with that 
desire he undresses Ihc girl and attempts to have 
sexual intercourse with her. then it is difficult 
to hold lhat such an assault would fall short of 
attempted rape and would merely amount to an 
offence within the contemplation of S. 354. Indian 
Penal Code. 63 Pun LR 431: 1901 All \VR (Sup) 
16: 1961 All Crl R 153. 

11. Scnlencc. 


-S. 376 — Rape on girl of 10 years attended 

with brutality — Sentence of 4 years’ R. I. — 
Additional sentence of whipping held uncalled for. 

AIR 1952 Ajmer 54 (Pi C) (Pr 10). 

-S. 376 — U. P. First Offenders Proba¬ 
tion Act (6 of 1938), Section 4 — Applicability 
— Tests of —Accused 13 years of age committing 
offence under S. 376. I. P. C. — Order — Benefit 
of S. 4, held proper— Accused ordered to execute 
personal bond of Rs. 500 with two sureties—Sec¬ 
tion 4 U. P. First Offenders Probation Act applies 
where the offence is punishable not with death or 
inprisonmont for life — Hence it applied in Ihe 
instant case and it was not proper to send the 
boy of tender years to jail and thus 
come in contact with hardened criminals. See 
U. P. First Offenders Probation Act (6 of 1938). 
S. 4. 1962 All LJ 720: t9€2 All Crl R 316: 1962 
All WR (HC) 561. 


-S. 376 — Sentence. 

What has to be considered bv the Court in 
determining the question of sentence is the age 
when the person committed the offence, and not 
when he is being dealt with bv the Court. The 
offence of rape under S. 376 is punishable with 
transportation for life. 


Held, that taking everything into consideratior 
a sentence of eight months' rigorous imprison 
ment was wholly inadequate and that a sentence 
of two years’ rigorous imprisonment should have 
been awarded. 1954 All U 266: 1954 Cr U 1288 

WR (HC1 454: AIR 1954 AH 580 (682] 

(PI D) (Pr 13) (DB). J 


376 — Sentence — Accused young man o 
20 years committing rape on a girl of 14 — Dc 
terrent sentence though called for, scnlcnce of fly 

l W r r ™x d J 0 one of lhree * cars ~ (Crimina 
r S * 32) ' 1953 AU U I7 * (2)2 105i 

UKl A “ WR (HC) 340: AIR 195; 
All 502 (503) fPl C) (Pr 10). 

•~S. 376 — Sentence - Sentence is a matte 
of discretion with the trial Court — Unless th< 
HlJrkr a * ardcd so grossly inadequate. th< 
IWi £°U rt I£™ a, ] y wil1 not interfere. Se< 

(Ker) C ° de 1800 ' S ’ 36b ' 1906 Cp U 210 (2 
376 ~ Sentence — Accused of 21 year 

S Il! R nn r< l Pe | ? IFl o° f 11 y€flrS - ACCUSC < 

as t> de , rlr l- al o for 8 monUis - R. I. for 1 
years — Period of 8 months to be taken into ac 


count — Direction held futile — Magistrate should 
have reduced sentence accordingly — Jail auth¬ 
orities cannot art on directions — Sentence re¬ 
duced to 4 years' P.. I. AIR 1955 NUC (Him Pra) 
1805. 

——S. 376 — Sentence. 

Where in a rape ease the victim was a Young 
girl of ten years, and the culprit an adult of 
39 vears he was her school teacher and he look 
advantage of his position bv inducing her to come 
inside Ihe school room and commilcd rape, the 
consequence of which might as well he the com¬ 
plete ruin of the future life of the girl. 

Held, lhat there was no extenuating circum¬ 
stance in his favour and the sentence of 3 years' 
R. I. was a lenient one. 1957 Or L.J 469: AIR 
1957 Orissa 78 (SO) (Pt D) (Pr 16) (DB). 

-S. 376 — Sentence — Offence committed by 

school teacher on relation of his who was married 

— Conduct cannot be loo severely condemned — 
Sentence of 2 years' R. I. if anything held clearly 
inadequate. 63 PitnJ LR 546: 1961 All Cr R 211: 
1961 All WR (Sun) 32: 1962 (1) Cr U 843 (847) 
(PI D) (Pr 10) (Punl). 

-S. 376 — Sentence — Girl of Immature age 

— Accused given in addition sentence of whipping. 
In cases of rape of girl of immature age, it is 

desirable, that n sentence of whipping should also 
be inflicted. 1952 Cri U 1136: 1952 Raj LW 95: 
ILR (1951) 1 Raj 871: AIR 1952 Raj 123 (128) 
(Pt F) (Pr 35) (DB). 

-S. 376 — Sentence — Railway constable on 

dutv committing rape on innocent girl bv taking 
advantage of her helpless position — Sentence 
should be deterrent. (’51) 4 San LR 179 (DB). 


SECTION 377 

-S. 377 — Evidence — Reports of Chemical 

Examiner and Serolngist after microscopical, mi- 
crochcmical and physical methods of analysis — 
Detection of blood-stains and spermatozoa on 
langot and underwear of Ihe accused — Medical 
evidence about injuries found on bodies of the 
victim and the accused as well ns statements of 
eye-witnesses supporting prosecution case — No 
inherent improbability in statements of prosecu¬ 
tion witnesses — No reason for discarding their 

n °flr n r c was f »wv established. 

ILR (1905) 2 All 1 (DB). 


, ““ evidence — Conviction on certain 

remarks in post-mortem report without evidence 
is not justified. AIR 1955 NIC (Mndh Bha) 4885 
(DB). 

——S. 377 — Evidence that of boy only — Medi- 
cal evidence showing abrasion on anus due io 
unnatural intercourse — F.I.R. corroborating this 
testimony — Conviction of accused under S 377 
held proper. 1061 MPU 1204: 1061 Jab LJ 406. 

— S ; 377 “ E'-idcncc of girl - Where in a 
trial under S. 376. . P. C. with the aid of three 

und C er% S S? ° f , “““ ,hc guilty 

under S. 376 and one of them held him guilty 

hcheveH* l' ‘ l U Clcnr ,hnt al1 of them 

believed the story as put forward by the girl II 

c !r cums,ancc >•> »>c considered in 
deciding whether the testimony of the girl should 
be ncceptcd. 1067 Cr U 460: AIR 1967 Orissa 78. 

S °? T c ? nvic 'ion un <kr. upheld — 

thJush i rr. e,, ' 0nM statement of the accused 
though retracted, is in accord with the evidence 

gethe? C h»,»° S ^,? w J hn, , lho accused was seen to- 
trafes of LS!!?, „ hc , deceased, that there were 
Ssed nuld ? n ,hc 'urban of the ac- 

~ sra 

a»u»"iSfcT?S5? , 4 g J “Sg 1 . ,hc 
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SECTIONS 378 AND 379 
SYNOPSIS 

(Penal Code (18601. Ss. 378 and 379.) 

1. Scope. 

2. Dishonest intention. 

3. “Out of possession of any person**. 

4. “Moves that thing in order to such taking”. 

5. Consent. 

fi. Theft of aircraft. 

7. Fish in water. 

S. Removal of cattle turned loose. 

9- Bona fide claim of right. 

to. Culling and removal of trees. 

11. Removal of crops. 

12. Removal of property under attachment. 

13. Creditor removing property of debtor. 

14. Temporary removal. 

15. Master and servant. 

10. Theft and other offences. 

17. Evidence and proof. 

18. Presumption under Sec. 114, Illus. (a). Evi¬ 

dence Act. 

See also Evidence Art (18721. Section 114. 

10. Procedure. 

20. Conviction and sentence. 

1. Scope. 

9 - S. 378 — Essential ingredients of offence. 

Commission of theft consists in (11 moving a 
movable property of a person out of his posses, 
si on without his consent. (2) the moving being 
in order to the taking of the property with a 
dishonest intention. The absence of the person's 
consent at ttie lime of moving, and the presence 
of dishonest intention in so taking and at the 
time, are the essential ingredients of the ofTence 
of theft. K. N. Mehrn v. State of Rajasthan, 
1957 Cr U 552: 1957 MPC 565: 1957 SCA 364: 
1957 All LJ 669: 1957 SCC 192: (1957) Mad LI 
(Cr) 308: 1957 SCJ 386: 1957 All WR (HC) 480: 
1957 SCR 623: AIR 1957 SC 369 (372) (Pt A) 
(Pr 7). 

-S. 378 — Theft — Ingredients of. 

Before the olTencc of theft is made out it has 
to be established that (1) the accused was not 
legally entitled to the properly alleged to be 
stolen and that the complainant was wrongfully 
deprived of the properly. (2) the means employed 
to take possession were unlawful and (3) the 
taking was without consent. 

In case of a hire purchase agreement, the law 
leaves flie parlies to their own agreement in res¬ 
pect of various incidents of the hire purchase 
agreement. If the parties specifically provide in 
• heir agreement for certain situations and pre¬ 
scribe a particular procedure which they are to 
adopt and specify the means which they mav use 
to resolve those situations, they are bound by 
those provisions in the agreement. Such provi¬ 
sions in the agreement, if they do not contravene 
any provisions of the Contract Act. are lawful. 
None of the parties can later on complain if the 
agreed means are used. Where a hire purchase 
agreement relating to a truck does not postulate 
the hirer being the owner of the vehicle at any 
lime prior to the payment in full of the amount 
due under tlie agreement and some instalments 
are admittedly due. it is not correct for the hirer- 
complainant to allege that he was the owner of 
the truck. In truth and in the eve of law the 
company which let out on hire the truck to the 
complainant is the owner of the truck. Therefore. 

contract the owner is 
complainant is not so 
The first ingredient of 


on termination 
legally entitled 
entitled to the 


oi me 
and Hi 
vehicle. 


tlie offence of theft is, therefore, lacking. Further 
it cannot he said that means employed to take 
possession of the vehicle were unlawful because 
force was used or because violence resulted 
through the resistance of the complainant. Simi¬ 
larly where a condition of the hire-purchase 
agreement grants leave and licence to the owner 
to take possession of the vehicles, it amounts to 
the hirer giving his consent to the removal of 
the truck. A licence given by a hirer to seize the 
vehicle is irrevocable. Such licence is tantamount 
to hirer's consent to the owner taking the vehicle. 
Such taking cannot, in law. amount to Caking 
without consent. 10 CB NS 713. Rel. on. 10M 
All Cr R 483: 1964 AH WR (HC) 674: 1965 All U 
214. 

S. 378 — Theft — Bona fide claim — It is 
enough if claim is prima facie sustainable, AIR 

1955 NIC (All) 2694 (DB). 

S. 378 — Essentials of ofTence — Moving of 
the object from the person, who complains, with¬ 
out that person's consent, is the necessary ingre¬ 
dient to the olTencc of theft. 1961 (2) Cr LJ 453 
(455) (Pt A) (Pr 7) (Andli Pra). 


-S. 378 — Theft of goods entrusted with 

mercantile agent with full authority of disposal 
— Illus. (dl to Section 378 held did not applv 
See Sale of Goods Act (1930), Section 27. AIR 
1965 Cal 355. 

-S. 378 — Even temporary loss to owner comes 

under Section 378. 

The loss contemplated hv Section 378 I. P. C. 
need not he a total deprivation hut it is enough 
if it is a temporary keeping out of the properly 
from the person legally entitled AIR 1957 SC 
369, Rcl. on. 

Where the accused hv their act of removal of 
the lorrv temporarily deprived the owner of the 
use of the lorry with a view !o gain a temporary 
advantage for themselves in view of the strike 
at the workshop of the owner of the lorrv: . 

Held, that the accused were guiltv under See- 
lion 378. Penal Code. 1959 Kcr LT 878: 1959 K« 
LJ 1053: 1959 Her LR 957. 

-S. 379 — French Penal Code, Articles 379. 

401 and 463 — Convlcllon and sentence under 


— Tcnabllily. 

In correspondence with the concept of theft in 
the Indian Penal Code (Section 379. Indian Penal 
Code), the French Law (Article 379 of the French 
Penal Code) appears to contemplate that Inc 
abstraction or taking away should be without Ihc 
knowledge and consent of the owner, in order 
to render it fraudulent. Where, on the contrary, 
the abstraction or taking away is with the know¬ 
ledge and consent of the owner, the art 0 
removal per sc does not constitute theft, tnouj, 
the olTencc of criminal misappropriation nngn 
he involved in Ihe subsequent dishonest convc * 
sion of the object removed to the use of in 
person removing the object, or its su l )S j*nuc 
destruction detrimental to the true owner. Hence, 
on Ihe established facts on record, since the in 
rerence is irresistible that the present <*°cuincni 
was removed or taken away with the knowledg . 
consent and willingness of Ihe complainant 1 • 
pondent). this will not be theft, though i m«'' 
l.c some other offence. There can be no doubt 
all that hv virtue of powers as the Uniri 
Cassation, the Madras High Court can set as'd 
conviction which is l.ased upon any erroneous W 
plication of the law to the facts and send *■« 

<■»«> 

2 MLJ 271: (1964) 2 Mud LJ (Cr) 562. 
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_Ss. 379, 414 — Scope — Guilt depends not on 

mere ownership of property in any one but on its 
removal from possession of owner and appropria¬ 
tion. AIR 1935 NEC (Mys) 945 (DB). 

_Ss. 378. 24, 380 and 395 — Applicability — 

Demolition of building and removal of material 

— No violence — Offence — Intention to cause 
wrongful loss — Presumption of. 

Held, on facts that the offence fell not under 
Section 395 but under Section 380. namely theft. 
Held, further that since wrongful loss was caused 
to the owner, it must be presumed that the act 
was done with the intention of causing wrongful 
loss. Every man is presumed to intend the 
natural consequences of his act and it i* from Hie 
consequence that the Court lias often to presume 
the intention of the accused in doing a particular 
art. Consequently there was dishonest taking of 
the property within the meaning of See. 378 read 
with Section 24. 1961 BUR 126: 1961 (2) Cr U 
364: AIR 1961 Pat 362 (363, 364) (Pt A) (Prs 6, 
8) (DB). 

-S. 378 — Ingredients of offence — Removal 

with consent of complainant obtained by deceit 
and coercion — Offence. 

Theft is defined as the removing of nnv movable 
property out of the possession of nnv person 
without that person’s consent and with dishonest 
intention. Thus, where the accused, a Municipal 
commissioner, gels some letters written by him 
to the Chairman on which some orders have been 
passed, from the custody of the municipal clerk 
for perusal and does not return them to the 
clerk, but on his insistence, passes a receipt to 
the clerk that he has taken away the letters, and 
the clerk is satisfied with the receipt, it is evident 
that the removal was not without the consent of 
the clerk. It may be that the clerk, who was 
Die complainant, was coerced by the circumstances 
created by the accused in parting with the posses 
sion of ihc letters. Even if the consent was 
obtained by deceit, in which ease the accused may 
be liable for any other offence, but surely he 
could not be liable for an offence of theft. 1960 
BUR 320: 1960 Crl U 1G40: AIR 1960 Pal 546 
(547) (Pr 5). 

- Ss. 378 and 379 — Scope — Temporary 

removal — Distinction in English law and Indian 
law stated. AIR 1955 NUC (Raj) 4646 (DB). 

— — Ss. 378 and 441 — Applicability — Bonn fide 
claim of right — Dispute as to right to the crops 

— Proper procedure. 

Where there is a bona fide dispute as to the 
rights of parties with reference to the land and 
Uic share of produce to which the pnrtics are 
entitled, even if their actions arc high-handed 
they could not be convicted of criminal trespass 
and theft. Such a dispute may best be decided 
in a civil Court and it will be improper to con¬ 
vict the parlies of criminal trespass and theft if 
acting under such a “bona fide" belief they 
removed the crops in question. 1952 Cr LJ 1098; 
6 Sau LR 97: AIR 1952 Sou 22 (23) (Pt B) (Pr 4) 
(DB). 

2. Dishonest Intention. 

% ——Ss. 378, 23 and 24 — Dishonest Intention 
“T ‘Theft’ and ‘larceny’ — Distinction. 

* A person can be said to have dishonest inten¬ 
tion if in taking the property it is his intention 
to cause gain, by unlawful means of the property 
to which the person so gaining is not legally 
entitled or to cause loss, by wrongful means, of 
properly to, which the person so losing is legally 
entitled. The gain or loss contemplated need not 
pe ; a total acquisition or a total deprivation but 
«,1s enough if it is a temporary retention or a 


temporary “keeping out'. In this respect theft 
under Ihc Penat Code differs from lnrcenv in 

English law which contemplates permanent 
or lo<s. K. X. Mehra v. State of Rainsthan. 

(937 Cr U 552: 1957 MPC 566: 1957 SCA 364: 

1957 All LJ 669: 1957 SCC 192: (19571 Mad LJ 

(Cr) 398: 1957 SC.! 386: 1957 AH MR (HC) 480: 
1957 SCR 623: AIR 1957 SC 369 (372) (Pt C) 
(Pr 8). 

-S. 378 — ‘Dishonestly’. 

Accused harvesting crops, bona fide believing 
that they had title to it. It cannot be said that 
they acted “dishonestly" and they cannot he con* 
\ictcd under Section 378. 62 Cal MN 509: 1958 
All M R (Sup) 98: 1958 All Cr R 326 (Cal). 

-S. 379 — Dishonest intention — Properly 

removed In assertion of bona fide claim of right. 


Dishonest intention cannot be said to he present 
w hen I lie property is removed in assertion of a 
|:onn fide claim or rigid though unfounded in 
law and fact. Again, if the claim is asserted in 
the presence of the complaint and the properly 
is removed in his presence, it cannot he said that 
the properly is not removed in the assertion of 
a bona fide claim of a right. Ik is, no doubt, 
true that a mere colourable pretence to obtain 
and keep possession of Ihc property does not 
negative the dishonest intention but the question 
whether the removal of property was in nsscr. 
lion of a bona fide claim of right must he deter¬ 
mined upon all the circumstances of the case, and 
a Court cannot convict unless it holds that the 
claim is a mere pretence. 1953 Cr LJ 600: ILI1 
(1952) Mndh Bha 36: AIR 1953 Madh Bhn Tfl— 
(80) (Pr 3). - T 

-S. 379 — Dishonest Intention — Intent to 

cause wrongful gain or loss — Absence of — 
Effect — Theft — Gist of offence. 


Section 379 of the Indian Penal Code requires 
that the removal of the property p-om the posses¬ 
sion of another should be with intent to cause 
wrongful gain lo himself or wrrngfitl loss to the 
other person. Dishonest intention is the gist of 
of the offence. It is thr intention of the taker 
which must determine whether the taking or 
removing of a tiling is theft. Mlien a person is 
prosecuted for the offence of theft it is for the 
prosecution lo show that he was acting dishonest 
ly. If the circumstances show that he was acting 
in the assertion of n bona fide claim of rigid, 
a dishonest intention cannot be attributed to him 
and the offence of theft would not be made out. 
Even where the bona fidcs of the claim are doubt¬ 
ful. the benefit of the doubt must be given lo 
the accused and the criminal case thrown out. 
Such a doubt however must he reasonable one. 
(Tests of reasonableness of doubt and bona.fidcs 
discussed). 


Taking by a person in assertion of a partner- 
slap and his right 'as a partner and claiming lo 
be in ioint possesrioh when supported by reliable 
evidence as to claim of partnership is something 
more than a colourable pretence mid justifies a 
.£r U 1036: 1053 Mad WN 293: 

ipfilKp^f 6,s *» 5 >°> 

——Ss. 378, 379 — Dishonest intention — Mere 
claim by accused is not enough - Claim must 
be honest one and not mere excuse to escape 
conviction. AIR 1955 NUC (Pat) 444 . V 

-S. 378 — “Dishonestly”. 

Illegal seizure of hullnck under distress warrant 
Owner of bullock taking away bullock does 

NUC^Palj 1 441 1953 BUR 382 (1)! AIR 1955 



.ton 

Ss. 378. 373 — Dishonest intention — Re- 

™', n \ b> ° ne , par,v of fr0 P' raised hv other 
parly in possession — Offence. 

" ,le ™. ,llcrc is 3 bona fide dispute as to the 
ownership and possession of a certain piece of 
land between two parties and one of the parlies 
removes the crops raised on the land bv the 
borgadar of the other party, the first cannot be 
charged under Section 379 unless the title of the 
second parlv to the land and her right to raise 
the crops on the land was established. It is not 
a rase where the dishonest intention, which was 
the most important thing to establish in a rase 
ol theft, could be presumed from the fact that 
Inc land was in Ihc possession of ihc second parly 
Ihrough the borgadar and that the said borgadar 
had raised the crops thereon. 1951 (1) Cr LJ 085 
(Manipur), Ref. 1961 (2) Cr LJ 435 (Tripura). 

3. ‘‘Out of possession of any person". 
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like from one 
shifting of the 
brought home to 
porlation (movin 
must necessarily 
honestly or must 
lion or otherwise 
then. 1958 Mad 
102: 1958 Cr LJ 
1958 Mad 476 (47 


the 


n 


place to another or impelling 
subject.matter of the theft is 
accused, the ofTence of as - 
is complete. The moving 
be with intent to take it dis- 
be connected with that intern 
there may be moving but no 
WN 359: 1958 AJI \VR (Sup) 
1198: 1958 All Cr R 330: AIR 
J>) (Pi B) (Pr 15). 

5. Consent. 


S. 378. Expln. 5. Illus. (m) — Applicability 
Implied consent — Students of Air Force 
Acadcmv taking away plane without authority — 
Flea of implied consent on Ihc analogy of 
Illus. (ini of Expln. 5 to Section 378 held of no 
avail. AIR 1955 NIC (Raj) 4646 (DB). 


S. 378 — Applicability — Out of possession 
of any person — Meaning of. 

When a person is not in possession of a field, 
he has no right to take the cattle of the accused 
to the cattle pound, and his act in taking them 
to the cattle pound amounts to theft. AIR 1946 
Nag 221, Rcl. on. 1953 AJI \VR (Sup) 27: 1953 
Cr U 1081: 1954 NLJ 429: AIR 1953 Nag 211 
(212) (Pt B) (Pr 5). 

Ss. 379 and 23 — Applicability — Paddy 
land of accused surrounding pond belonging to 
Government —- Pond used bv villagers for wet¬ 
ting jute — Dispute between accused and villagers 
regarding use of pond—Accused openly remov¬ 
ing jute belonging to complainant in latter’s pro- 
scnce from pond and keeping it outside and 
telling complainant to take jute away — Com¬ 
plainant refusing to do so — Complainant held 
not kept out of possession of his property or 
deprived of his property — Hence, no wrongful 
loss caused lo him within meaning of Section 23 
— No question of theft, therefore, arose in the 
case. 1960 Cr LJ 1662: AIR 1960 Tripura 40 
(42) (PI C) (Prs 12, 14). 


6. Theft of aircraft. 

9 -Ss. 378 and 23 — I'nnuthoriscd use of 

aircraft — OfTence — Wrongful gain and loss — 
Intention. 

The taking out of aircraft bv the accused for 
an unauthorised flight gives him the temporary 
use of the aircraft, for his own purpose and tem¬ 
porarily deprives the owner of aircraft, viz., the 
Government of its legitimate use for its purposes. 
Such use being unauthorised is a gain or loss 
by unlawful means. K. N. Mchra v. State of 
Rajasthan. 1957 Cr LJ 552: 1957 MPC 566: 1957 
SCA 364: 1957 All LJ 669: 1957 SCC 192: (1957) 
Mad JJ (Cr) 308: 1957 SCJ 386: 1957 All \VR 
(HC) 480: 1957 SCR 623: AIR 1957 SC 369 (372, 
373) (Pt I)) (Prs 8, 9). 

-S. 378, Expln. 5, Illus. (m) — Applicability 

— Implied consent — Students of Air Force 
Academy taking away plane without authority — 
Plea of implied consent on the analogy of Illus. 
(m) of Expln. 5 lo S. 378 held of no avail. AIR 
1955 NIC (Raj) 4646 (DB). 

7. Fish In water. 


4. “Moves that thing in order to such taking". 

•-S. 378 — Moving of properly — Offence — 

Intention. 

Since the definition of theft in See. 378 requires 
lhat Ihc moving of the properly is to be in 
order to such taking, ‘such’ meaning ‘intending to 
take dishonestly' the very moving out must he 
with dishonest intention. K. N. Mchra v. Stale 
of Rajasthan. 1957 Cr LJ 552: 1957 MPC 566: 
1957 SCA 364: 1957 All LJ 669: 1957 SCC 192: 
(1957) Mad U (Cr) 308: 1957 SCJ 386: 1957 All 
WR (HC) 480: 1057 SCR 623: AIR 1957 SC 369 
(372) (PI B) (Pr 8). 

-S. 378 — Ingredients of ofTcncc — ‘Moves 

lhat thing In order to such taking*. 

The ofTence of theft is completed when there is 
a dishonest moving of the properly even though 
(he property is detached from that to which it 
is secured. But for moving the property the 
olTencc of theft is not completed, though it may 
still be an atlempt. The section does not require 
that the tiling stolen should be moved lo any 
place or to any extent, or indeed that it should 
have been permanently displaced. If Ihc thief 
moves the goods even an inch from the place 
where they lay, Ihc ofTcncc would be complete 
even though lie may then leave them alone. But 
even then a single motion towards changing Ihc 
place or position of in any manlier or towards 
the carrying, conveying, drawing, pushing or Ihc 


•-S. 379 — Theft of fish from a tank — Wliaf 

constitutes — Dishonest Intention — Taking away 
movable property under a bona fide cJnlm of right 
— Whether good defence — Bona fide claim of 
right — Meaning of. 


The ofTence of thcfl consists in the dishonest 
taking of any movable properly out of the posses¬ 
sion of another without his consent. Dishonest 
intention exists when the person so taking the 
properly intends to cause wrongful gain to him¬ 
self or wrongful loss lo the other. There can 
he theft of fish from a tank which belongs lo 
another and, if the offender catches them without 
the consent of the owner and without any bona 
fide claim of rigid. The ordinary rule that mens 
rea may exist even with an honest ignorance of 
Jaw is sometimes not sufficient for theft. A claim 
of right in good faith, if reasonable, saves the 
act of taking from being theft and where such 
a plea is raised by Ihc accused it is mainly a 
question of fact whether such belief exists or 
not. An act does not amount to theft, unless 
there be not only no legal right but no appearance 
or colour of a legal right. By the expression 
•colour of a legal right' is meant not a false 
pretence but a fair pretence, not a complete 
absence of claim hut a bona fide claim, however 
weak. If Ihcrc he in the prisoner any fair pre¬ 
tence of property or right, or if it he brought 
into doubt at all. the Court will direct an nc^ 
quitlal. AIR 1962 SC 586 and 2 East IC 


.IB I 
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and 1 Hale PE 309. F«ll.: AIR 199(1 Cal 149. 
Approved. 

The accused who were recorded letianls M n 
lank caught fish only once for n roremunv in 
their house when there wns real dispute about 
possession of the lank between I he* complainant 
and the accused. 

HeJd, on facts that in the present case there 
was an absence of the animus furandi (dishonest 
intention! and the circumstances bring this rase 
within the rule that where the taking of movable 
property is in the assertion of a bona fide claim 
of right, the act. though it may amount to a civil 
injury, does not fall within the offence of theft. 
Chandi Kumar Das Karmarkar v. Abnnidhar Roy. 
1964 AH U 66: (1964) 1 SCWR 92: (1964) 1 Her 
LR 123: 1964 Mad LJ (Cri) 238: (1964) 1 SC.I 
419: 1964 SCD 287: 1964 AH Cri R 129: 1964 All 
\YR (HC) 197: 1965 (1) Cri LJ 496: AIR 1965 SC 
585 (587, 588) (Prs 4, 5, 10). 

-S. 379 — Applicability — Fish in tank — Dis¬ 
honest removal of — OfTrnre under Section 379 
is committed. AIR 1955 M’C (Orissa) 2466. 

-S. 379 — Fish In tidal and navigable river 

are not In possession of anybody —* Third person 
catching fish without permission does not commit 
theft. 

In a tidal and navigable river the fish can 
always come from and go into the sea though 
for a time they live in the river. The fish arc. 
therefore, in a stale of nature and cannot be held 
to he the property of anybody until they are 
caught. The licensee of the fishery from Govern¬ 
ment obtains nothing more than a right to fish 
m a particular area. If anybody other than the 
licensee catches fish, his act may amount to an 
invasion of the right of the licensee to fish. Rut 
the intention of the third person cannot be 
characterized as dishonest because he docs not 
intend to cause any wrongful loss to the licensee, 
the fish not being in his possession. The elements 
of the ollcncc of theft arc not made out in 
such a case: 61 Cri U 885: ILR (1949) 1 Oil 
740: AIR I960 Orissa 106 (106) (Pr 3) (DB). 

— S. 378 — Applicability — Theft of fish ill 
water — Fish in (lowing streams not preserved 
or reared cannot be subject-matter of theft — 
Fish removed from space within Jalkar right of 

space belonged — It is thcfl 
AIR 1056 KUC (Pat) 3243. 

8. Removal of cattle turned loose. 

-5. 378 — Out of the possession of any person 

— Removal of cattle turned loose. 

Per Gurtu and Sankar Saran, JJ. — Where 

Inc accused took a calf into his possession while 

|t was let loose in the open for grazing and while 

it was not in the custody of any particular 

P ? r ?i? n ;. * * ct does no * amount to an oflence 

(PI ^mm 1 ®, 61 U 0042 AIR 1952 A| J 48 * ( 48 4) 
lj (Pr 15). 

•—-Ss. 378 and 403 — Applicability — Removal 
°* callle turned loose. 

5l ,Ie ,urn ? d out to graze in the pasture or 
C sl ' 1 ,n ,he Possession of the owner 
',,„f ss "> e contrary is shown and Ihc taking of 
tin,! 1 C i! ! e ,s and not criminal misappropria- 
M. . ,hc ,akcr ,clls *» subsequently 

nis dishonest intention while taking away the 

51 tlp"2 ' n /* rr ? d frnm ,hal f«c.t. ILR 8 All 
jL Al1 ! V R 17 Cal 852: AIR 19,7 Pat 

: 7, i o , , l r. RU i shcd - A BLR 626; AIR 1938 Rang 
«nn. inKt^ R a°R LR 63, Rcl. on. 1053 Nag LJ 
S “fjj, * LI 280: AIR 1964 Nag 65f5fi) 

—— Ss. 378, 96, 87 — Illegal seizure of rnllle — 
nerc is right of private defence of properly. 


See Penal Code 118601. Section 96. 1963 (1) Cri 

IJ 308: AIR 1963 Orissa 52. 

-S. 378 — Seizure of rattle not trespassing 

on land with intention In impound, without 
owner's consent is theft as wrongful loss is caus¬ 
ed to the owner — Owner has right of private 
defence of property. See Penal Code (I860 4 . Sec¬ 
tion 97. 1965 (1) Cri LJ 476: AIR 1965 Raj 72. 

9. Bona fide riaim of righl. 

•-Ss. 379 and 380 — Charge of theft — Bona 

fide claim of right is good defence. 

Where a bona fide claim of right exists it can 
be a good defence to n prosecution for theft. An 
act does not amount to theft, unless there be not 
only no legal right hut no appearance or colour 
of a legal right. 2 East PC 659 and 1 Hale PC 
509. Rcl. on; AIR 1959 Andh Pra 530. Reversed. 
Suwari Sanyasi Apparno v. Roddcpalli Lakshmi- 
naravana. 1962 Supp (1) SCR 8: 1962 .SCD 146: 
1962 (1) Cri LJ 518: 1962 All WR (HC) 284: 1962 
All Cri R 177: (1962) 2 SCJ 4C9: (1962) 2 Mad U 
(SC) 109: (1962) 2 Andh WR (HC) 109: 1962 Mad 
U (Cri) 629: AIR 1962 SC 586 (588) (Pi A) 

(Pr 8). 

-S. 379 — Inherent powers of High Court 

— Abuse of process of Court — Criminal proceed¬ 
ings started against applicants — Theft of truck 
alleged — Question of title in truck doubtful — 
Bona fide claim ol title in truck — Proceedings 
quashed. See Criminal P. C. (1898), See. 56I-A. 
1904 (2) Cri LJ 369: AIR 1964 All 433. 

-Ss. 378, 380 and 24 — Removal of press from 

complainant’s possession dishonestly —- Oflence. 

The act of the accused in removing press from 
the possession ot Ihc complainant—Whether such 
removal takes place during the day or (luring Ihc 
night and whether such removal is effected under 
a claim of right or not — is, in law, done dis¬ 
honestly within the meaning of the Penal Code 
and hence all Ihc ingredients that arc necessary 
lo be proved for establishing an olTcncc under 
Section 380 are present. 1959 Cr LJ 1141: AIR 
1959 Andh Pra 530 (532) (PI B) (Prs 10, 11) 
[Reversed in AIR 1962 SC 586.1 

-Ss. 378 and 380 — Removal of press — Plea 

of bona fide removal. 

The removal of a press cannot be bona fide if, 
having regard to the provisions of the Press and 
Registration of Books Act the accused could not 
lawfully keep the press in their possession at the 
time of its removal. 1959 Cr LJ 1141: AIR 1959 
Andh Pra 530 (532) (Pi C) (Pr 11). 

[Reversed on another point in AIR 1962 SC 

000. J 

i?", 370 — OlTcncc under — Essentials of 

— Lrlmlnnl Intention Is the gist of the otTencc 

— Removal of movable property l n assertion of 
bona fide claim o r right does not amount to 

Criminal intention is the gist of the otTencc of 
hef and it is the intention of the taker which 
must determine whether taking away of the pro- 
PCrty was a thcfl or not. 

tu.IL® purs ? n ,akcs another mail’s property, 
hcheving under a mistake of fact that he has a 

°„ lukc >t. he cannot he guilty of theft. 
5*“" the removal of a movable property is hi 
assertion of n bona fide claim of right the act 
docs not constitute a theft although il m 
amount to civil injury. ILR (1964) 16 Assrlm 271 

ZTcL£? P enal Codc ' Section 315 
,m of r,fih * ~ "hen ground ot exemption 
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and .379. Nolo 9 


from liability — Removal of properly after claim 
has been negatived by High Court — Offence. 

A bona fide claim of right is no doubt indie:.- 
,|Ve °* *‘ lc absence of mens rea. but the claim 
must be bona tide. Where there is dishonest in¬ 
tention, removal under the pretext of a claim of 
right will not take the case out of Section .315, 
Hyderabad Penal Code. Where the claim of the 
accused has been negatived bv the highest Court 
(the High Court) in the land, the act of the ac. 
ru ?ed in removing the property is not justified as 
being in exercise o| a bona fide claim of right, 
and hence the accused cannot escape liability to 
conviction for theft. 52 Cr L.J 495: ILR (1951) 
Hyd 454: AIR 1951 Hyd 78 (78) (Prs .3. 7) (DB). 

--Ss. 379, 447 — Bona fide belief of title — 

Servant s liabililv — A vada owned bv one M — 
Landlord of village thinking thal original tenant 
had left and vada had reverted to him. entered 
vada and removed things of another person lying 
•here — Held, it was a dishonest act and a be¬ 
lief in his title to vada could not justify the ad 

— Landlord would be guilty under Sections 447 
and .379 — For servant's liability, it must be 
shown that he intended to assist his master to 
c ause wrongful loss to owner of vada. 52 Crl LJ 
672: AIR 1951 Kulch 49 (49) (Prs 2. .3). 

-S. .379 — Bona fide claim of right is good 

defence to prosecution for theft — But accused 
has to prove that his claim is bona fide. 1965 
MPLJ (Notes) 123. 

-S. 378 — ‘Claim of rlghP — Mere assertion 

— Sufficiency. 

Il is not the Indian Law that where property 
is removed in the assertion of a contested claim 
of rigid, however ill-founded that claim mav he. 
the removal does not constitute theft. Such a 
claim might he asserted bv anvbodv. even a thief, 
but it will confer on him no immunitv. The as¬ 
sertion of a claim of rigid must be sufficient to 
create reasonable doubt that the properly which 
is the subject of theft mav not he long to or he 
in the possession of the complainant. 1958 Mad 
WN 359: 1958 All WR (Sup) 102: 1958 Cr LJ 
1198: 1958 All Cr R 330: AIR 1958 Mad 476 (477) 
(PI A) (Pr 9). 

-S. 378 — Vendor removing goods sold, from 

possession of vendee lo coerce latter lo pay up 
balance of price. 

Where a person (vendor) ads in I lie bona f ide 
belief that he has a rigid lo take away a thing 
from the possession of another (vendee) and as¬ 
serts such a right immediately after he is charg¬ 
ed with theft, no offence is committed. If, on 
the other band, be takes away a thing, not be¬ 
cause he bona fide believes that be has a rigid 

10 lake away Ihc thing, but with the intention of 
coercing the person in possession to do some¬ 
thing. as. for example, pay the balance of the 
price of the thing even though lie does not in¬ 
tend to deprive that person of thing permanently, 
lie must be deemed lo have committed an offence 
of theft. 22 Cal 4017 (FBI. Rel. on. 52 Crl LJ 71: 
1951 All WR (Supp) 9: 1951 Nag LJ 91: ILR 
(1951) Nag 59: AIR 1951 Nag 162 (164) (Pr 13). 

-S. 379 -— Removal under a bona fide claim 

of rigid — No offence. 

In a trial under Section .379, I. P. Code, a bona 
fide claim of rigid is always a good defence. In 
such cases, the Courts have to examine whether 
the removal by Ihc accused was under a colour 
of right or in other words under a bona fide 
claim of right or the claim was merely a pre¬ 
tence. Where a bona fide claim of right exists 

11 can be a good defence in prosecution for lliclt. 
An act does not amount to theft unless there be 
not only no legal right bul no appearance or 


colour of a right. 1902 
SC 580. Foil. (1963) 29 


11) Cr LJ 518: AIR 1962 
Cut LT 425. 


Removing bags of paddv 


-S. 378 — Theft • 

forcibly from carls. 

The accused diverted the carls on their way to 
Hie destination and unloaded the paddy bags 
one of which was found lo he missing. In spile 
of protests made bv the driver the accused per¬ 
sons obstructed the carts, forcibly dragged them 
awav and unloaded the bags. It was contended 
lor the accused that they had held hack the paddv 
hags under a bona fide belief that they 
had a rigid lo do so. 

Held, that the activities on the part of the ac¬ 
cused did not show that there was any intention 
on their part to restore the paddv hags to the 
owner nor was there anv evidence to show that 
this was me rel v with a view lo tench or harass 
the owner of the goods by way of a joke. On 
the facts disclosed in the case the accused were 
guillv of the offence of theft within the meaning 
of Section 378. AIR 1957 SC 369. Rel. on; AIR 
1941 Pat 383; 25 Cal 416, Disting. ILR (1959) 
Cut 111. ' 

-S. 378 — Theft — Bonn fide claim. u . 

Where a claim of title to property is honestly 
made and il is not merely colourable, the juris¬ 
diction of the Criminal Courts is ousted; and a 
man who honestly believes that he is taking 
away properly from his own land cannot and 
ought not to he convicted of theft. Whether the 
claim is honest must be decided by the Court 
from all the circumstances of the case and it 
should not convict unless it is in a position to 
sav that the claim is a mere pretence. AIR 1917 
Cal 648; AIR 1917 Pat 40; AIR 1929 Pat 86, Foil. 
(1959) 25 Cut LT 249. 

-S. 379 — Bona fide claim of right — Question 

of fael — Onus of proof — (Evidence Act (1872), 
Ss. 101 to 104). 

If a person taking anv movable property does 
it under a bona fide claim of right he cannot he 
found guilty of the offence of theft. It, how¬ 
ever, depends on the facts and circumstances of 
the case whether there was such bona fide claim 
of right as claimed. Onus is always on the prose¬ 
cution to make out its case and the ac¬ 
cused is not hound to prove that no crime has 
been committed. Once the Court is satisfied ns 
to the prima facie possession of the complainant 
then, it remains for the accused persons claiming 
bona fide claim of right to satisfy that there 
was satisfactory evidence on which such bona 
tide right could be claimed. 


the removal of 
a bona fide claim 
in law or mere 


The whole lest is whether 
ropertv was in assertion of 

f right, though unfounded ... .- 

dourablc pretence to obtain or keep posscssio 
property. The circumstance that the j accused 
arsons were adjacent owners of plots of m 
>ntiguous to :hc plot in dispute by itself is noi 
inclusive. I 

Where, in a case under Section 379. Penal Code 
>r plucking and removing mangoes from a ", 
rima facie belonging to the complainant, the omy 
rcumstancc <. n which Ihc accused persons rnmn 
relied was Hie fact of the complainant having 
lid in evidence that the accused persons had c 
red their names with regard to the P«* j 
nd on which the mango tree stood at the tin 

f kistwari operation: 

Held, that the complainant’s admission bv>lse 
as not sufficient to show that the aiccumdIp.* 
ins had anv holla fide claim of right. > 
rlssa JD 414. 
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_ 379 and 427 — Bona fide claim of 

T hc' romplainanl'* house romwhcil "P”" » 

hit of land belongin'. lo (lie aroused. The 
parties had been in dispute regarding their bound- 
L. wall between their adioimm; idols. The .«- 
;?sed in the bona fide belief that the encroach- 
d portion belonged to them demolished it and 
look away the materials: 

Held, that in the absence of proof of criminal 
intent, however reprehensible or high handed 
(heir action might have hern, the accused could 
not lie convicted under Sections 3/!» and 4... IB 
Cut LT 78: 51 Crl U 1333: AIR 19;>0 Orissa 106 

—Ss! P 378?*441 — Bona fide claim of righl. 

Where there is a bona fide dispute as to the 
rights of the parties, however, high handed their 
a dion might be. the accused cannot he convicted 
of theft or criminal trespass. Thc dispute may 
be decided in a Civil Court and it will be impro¬ 
per lo eon vie I the accused of criminal trespass 
and theft, if acting under such a bona fide be- 
lief Ihev removed the crops on thc hind- Allt 
1940 PM 588 and AIH 1050 Orissa 10f>. Rot. on. 

6 Sau LR 0: 52 Crl LJ 1008: AIR 1952 Sau 22 f23) 
|Pt B) (Pr 4) (DB). 

•“ 10. Culling and removal of trees. 

-S. 378 — Applicability — Lessee of residen- 

jtial premises culling bamboos growing in com¬ 
pound — Offence held under Section 379 SIre 
T. P. Ael (1882), Section 108 («L 1957 All U 

917. 

-S. 379 — Trees on Government lands cut and 

removed — Charge of theft — Proof. 

Where in a case under Section 379 on charge 
bf cutting and removing mango trees from a plot 
In a village, thc defence was that the trees were 
in’possession of a village dcitv and that Ihev 
Were cut and removed by the accused and sonic 
other persons for the purposes of the dcitv. thc 
criminal Court has to address itself solely to the 
question of possession. Unless the prosecution 
can • affirmatively establish that the disputed 
mango trees were in the possession of Govern¬ 
ment the. question of commission of an offence 
under Section 379. I. P. Code, does not arise. 
Finding of a mere title of thc Government is not 
enough. Their acts of possession must he esta¬ 
blished. 25 Cut LT 160: 1959 Cr LJ 1460 (1): 
AIR 1959 Orissa 207 (208) (Pr 5). 

i • * 

--S, 379 —Trc« cut by plot holder — (Trees 

-rr Ownership — Presumption) — (Evidence Act 
(1872), Section 114 — Ownership — Trees). 

i* In the absence of positive evidence one way 
or the; other, a presumption mny well arise that 
thn tree in a holding belongs to the person to 
whom the holding belongs and if the plot holder 
cuts the tree it cannot be said that ho was 
actuated..by any dishonest intention of causing 
wrongful- loss to Government or wrongful gain to 
himself. (1955) 21 Cut LT 576. 

. 378 ; and 379 — Accused belonging to 
Electricity Department cutting branches of tree 
causing obstruction to overhead electricity sup¬ 
ply fine without permission of Magistrate as re¬ 
quired by/Seclion 18 (3), Electricity Act — Such 
Act done in good faith under orders of superior 
officers — Accused not guilty of theft — Electri¬ 
city Act (i910K Section 18 (3). 1963 (1) Cr LJ 
7P& ILR 43 Pat 231: AIR 1963 Pat 207 (209) 
B) (Pr 4) 


<W 


.... 


(DB). 


11.: Removal of crops. 


* ■/. 


■!~S, 879 — Scope — Removal of crops—Offence 
r- Case on facts. AIR 1955 NIC (Cal) 1198. 


378 and 379. Note 9 

_Ss. 378 and 22 - Standing crops if can Jo 

the sublert of theft - Standing cr °P altachcd 
bv Civil Court and entrusted with a P cr *"" ‘ 
Kvcliit — Property whether taken from his 
session - Complaint may be filed by any person 
aware of the offence - Criminal Procedure Code 
(5 of 1898). Section 190. 

Standi.* crop, so Ions as it ,is attaHied l« j »<• 
earth, is not ‘movable l>reportv ns detimd m 1h, 
Code, hut tlu- moment it is severed Irom tin ca th 
its character is changed and it can become Ih 
subject of theft. In fact the very art of seser 
anre inav constitute the offence of theft. O. -t. 
Rule 14 of C. P Code provides lhal after the com¬ 
pletion o! the prescribed formalities tilt 
produce- shall thereupon lie deemed to have pass- 
ct\ into the possession of the ( <>urt . It is there- 
lore clear Unit when the accused cut si ml removes! 
the crop Ihev were taking the property out ol 
the possession of the Court. A complaint need 
not necessarily he made bv the person in Hired, 
lint max he filed by anv person aware of the 
offence and the only exceptions to tins rule are 
In be found in Sections 195 to 199 of the Code ok 
Criminal Procedure where certain offences are 
staled to he complainable only bv special persons. 
Ail offence under Sccion 378 is definitely not one 
to which Sections 195 to 199 apply. Besides the 
person to whose custody the crop was entrusted 
and who had undertaken to indemnify thc Court 
against its loss is thc person who stands to lose 
bv the accused’s action. (19621 KLT 639. Foil. 
(1965) MU (Cr) 119: 1965 Kcr U 51: 1965 Kcr 
LT 66: ILR (1965) 1 Kcr 218. 

-Ss. 379, 447 — Applicability — Removal of 

crop — Accused claiming bona fide right In land 
— Burden of proof. 

When it is asserted bv a person accused of theft 
and trespass that the land in dispute was in 
his possession; that he had raised thc crop in 
dispute and had a right lo cut and remove the 
same and his assertion is supported by some evi¬ 
dence. he cannot he convicted for offences of 
trespass and theft unless it is proved beyond 
doubt that his claim is a mere pretence. 

Where the alleged theft consists in the re¬ 
moval of thc crop grown on the land, the most 
vital point to he investigated is as to which of 
the parties had raised the crop in question and 
the decision on the point will, in the majority 
of cases, enable the Court lo conic to a definite 
conclusion as to whether the claim of the accus¬ 
ed person is made in good faith or is a mere pre¬ 
tence. 28 Mad 304. Rcl. on. 1956 Crl U 902: AIR 
1956 Mys 49 (60) (PI A) (Prs 4, 5). 

-S. 379 — Cutting and forcibly removing 

standing crops from disputed land — Complain¬ 
ant in possession of land and growing crops on 
it at material time. Conviction of accused under 
Sections 147 and 379 maintained. See Penal 
Code (1860), Section 147. 1965 (2) Crl U 381: 
AIR 1965 Orissa 100 (DB). 

-Ss. 378 and 370 — Removal of crop under 

bona fide claim of right — Complainant getting 
possession of disputed land through Court and 
doing agricultural operations including transplata- 
tlon on thc entire land — Accused removing crop 
while further litigation was pending In higher 
Court — Claim of right not bona fide. 

Where a bona fide claim of right exists, it can 
he a good defence to a prosecution for theft. An 
act docs not amount to theft unless there would 
be not only no legal right but no appearance or 
colour of a legal right. By the expression 
“colour of legal right” is meant not a false pre¬ 
tence but a fair pretence, not a complete absence 
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\c!i\i A m^'cr l >u . l .5 ,)ona ,ir,c r,aim * however weak 
I0h4 (1) SCI 419 and AIR 1962 SC 687. Foil. 

In eases where Ihc alleged Ihrfl consists in the 
removal of crop grown on the land, the most 
Mtal question to he investigated is as to which 
°l parhos had crown the crop. A derision 
on this point would enable the Court to come to 
a del mile conclusion in majoritv of rases as to 
whether the claim o| the accused was bona fide 
or mere pretence. The aforesaid dictum cannot, 
however be treated as laving down a universal 
rule : AIR 1929 Pat 86. Foil. 


Where the complainant on obtaining delivery of 
possession of the disputed land throuch Court 
did the acricultural operations including trans¬ 
plantation on the entire land and while litigation 
with respect to the land was pending in the highei 
Court, the accused removed the crop, the claim 
of the accused to the crop could not be said to 
be a bona fide one but amounted to a false pre¬ 
tence. ILR (1963) Cut 188: 31 Cul LT 601. 

-S. 379 — Theft by removal of crop — Bona 

fide claim of right — Principle to determine. 

If property is taken awav under a bona fide • 
claim of right it will not amount to an offence 
under Section 379, I. P. C. even though the claim 
may be ill-founded in fact or in law. In cases 
where Ihe alleged theft consists in the removal 
o| crops grown on land. Ihe most vital question 
to he investigated is as to which of ihe parties 
had grown Ihc crops and a decision of this point 
will, in Ihe majority of cases, enable the Court 
to come to a definite conclusion as to whether 
Ihe claim of Ihe accused is made in good faith 
or is a mere pretence. This rule can at best he 
trealed only as a general principle, and circum¬ 
stances may vary wherein other factors may also 
he found necessary to be taken into considera¬ 
tion. 


In Ihc present case there being a clear finding 
by Ihe last Courl of facts lhat after Ihc delivery 
of possession lo Ihe complainant of Ihe land. Ihc 
complainant had throughout remained in posses¬ 
sion and had grown paddy crop which was the 
subject of theft, the accused are liable lo be con¬ 
victed under S. 379, I. P. C. AIR 1929 Pat 86, Ap¬ 
plied. 3! Cut LT 679: (1965) 7 OJD 165: ILR 
(1965) Cul 234. 

-S. 378 — Removal of crop — Claim of ac¬ 
cused not proved — Offence — Duty of criminal 
Court. 

When the Criminal Courts had before it clear 
evidence of Ihe witnesses, examined in Ihc case, 
who proved Ihe fact that the disputed land was 
cultivated by the complainant's men who also 
reaped the paddy sheaves and kepi them in Ihe 
khala of certain person, from where it was re¬ 
moved by Ihe accused, and furthermore, when 
it was clearly established that Ihe plea of the 
accused regarding their previous bhag cultivation 
of Ihe land for a long span of years was not 
borne out by any acceptable material before Ihc 
Magistrate and the accused had themselves ad¬ 
mitted Ihc fact of removal of paddy sheaves by 
them: 

Held, that there was no reason why the Crimi¬ 
nal Court should shirk ils duty to decide the 
case on the materials before it, and leave the 
matter to be decided bv civil Court. 1959 Cr LJ 
212: AIR 1959 Orissa 19 (21) (Pt B) (Pr 7). 

-S. 379 — Removal of crop — Disputes as re¬ 
gards possession of land—Question for considera¬ 
tion before Criminal Court is whether prosecu¬ 
tion had established beyond reasonable doubl 
that complainant had raised crops on disputed 


Ss. 378 and 379, Note 11 

land. Sec Penal Code (I860). Section 143. IQfa 
( r LJ 1421: AIR 1956 Orissa 212, 

S. 378 — Applicability — Person harvesting 
green crops grown by another person on his 
land commits mischief and not only theft 
See Penal Code (I860). Section 426. 1961 (2) Cr 

LJ 265 (2) (Pat). W w 

——S. 379 — Theft of crops — Defence — Bona 
fide claim of title to land alleged — Sufficiency. 

In Ihc case of a theft of crops from the land 
n the accused claims title to that land, that will 
not he a sufficient defence for him. He can onl> 
have a good defence if he can show lhat he has 
a bona fide claim lo the crops which he had 
harvested and taken awav. 4 Cal WN 190: AIR 
1929 Pat 86, Rel. on. 1961 BUR 541. 

S. 379 — Applicability — Removal of crops 
b>* five accused from land belonging to complain¬ 
ant — No clear finding as lo who had sown the 
crops — Accused held entitled to a benefit of 
doubt. See Penal Code (1860), Section 144. 
AIR 1955 NUC (Pat) 3264. 

12. Removal of properly under attachment. 

-S. 378 — Dishonest Intention — ‘Out of pos- 

session of any person* — Attachment by Court 
and custodians appointed over crop — Accused 
cutting and removing crop — Offence. 

Per Oak, J :— Where a Revenue Court had 
attached certain plols and certain persons were 
appointed as custodians of the crop standing on 
the plots and accused cut and removed the crop 
in spile of knowledge of the promulgation of 
the order of attachment: 

Held, lhal since Ihc possession of Ihe crop had 
passed lo Ihc custodians, Ihc removal of the crop 
by the accused knowing about the order of the 
attachment was dishonest and that the conviction 
of the accused under Section 379 was proper. 
22 Mad 151: 8 MU 259, Distinguished. 8 All U 
656, Rel. on. 1956 All U 607: 1956 Cr U 1176: 
1956 All WR (HC) 459: AIR 1956 All 630 (632) 
(PI B) (Pr 9) (DB). 

-Ss. 379 and 188 — Attachment of land under 

.Section 145, Criminal P. C. — Removal of crops 
in violation of Court's order — Criminal P. C. 
(1898), Section 195. 

Where Ihe accused were parties to the proceed¬ 
ing under Section 145. Cr. P. C. and they remov 
cd the paddy in violation of the order of the 
Court attaching the land with the crop on it. 
the removal of Ihe paddy standing on land attach* 
ed and taken possession of by the Court under 
Section 145, Cr. P. C. amounts to theft. The ef* 
feet of the attachment was that the property pass¬ 
ed into custodia legis. As there was a dispute 
about the land and the crops thereon and attach¬ 
ment had been effected with knowledge of the 
accused, dishonest intention is a yen' legitimate 
inference from facts proved. It might have been 
possible to convict the accused even under S. loo* 
Penal Code, but the omission if any, in this res¬ 
pect did not affect the legality of the accused* 
conviction under Section 379, Penal Code and t 
trial of the accused for this offence was not parr- 
ed by reason of the absence of a complaint irom 
the Court which attached the land as d was not 
one of the offences to which Section 195, , Lt. r. 
C. applies. 2 Cal 419; AIR 1943 Pat 124. Rel. on. 
41 CWN 1325. Disline 1952 Crl LJ 9M- Ain 
1952 Assam 109 (110) (Pr 8). 

-S. 378 — Actual seizure of a bus under con¬ 
ditional offer of attachment - Bun « k *"J 
sion of from accused - Order of allachment noi 
made against the accused - Accused removing 
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Ihc bus after such seizure — Commits im offence 
either under Section 392 or Seel ion 37S as re¬ 
moval cannot be said to be dishonest. Sec Penal 
Code (1860), Section 392. (1965) 2 Ker LR 418. 

_S. 379 — Criminal P. C. (1898). Sections 144, 

145 — Dishonest removal ol crops from land 
whieh is subject-matter of orders under Ss. 144 
and 146, Criminal P. C. amounts to theft. 

When there is an order under S. 144. Criminal 
P. C. prohibiting the parties lrom going upon 
the disputed lands and a person dishonestly cuts 
and removes crops lrom that land, he dishonest¬ 
ly takes the crops out ui the possession of the 
parly who may be held to have been in posses, 
sion and to have grown the crops before the order 
under Section 144 was passed and his act 
amounts to theft. AIR 1949 Cal 632. Dissented 
from. So also, when an order under Section 145, 
Cr. P. Code is in force, the person who dis¬ 
honestly removes crops from the land in question 
takes it out of the possession of the Court and 
apart from other olTcnces which may, in different 
circumstances, be held to have been committed, 
the party removing the crops mav certainly be 
convicted of theft. 1963 BUR 211. 

—S. 379 — Scope — Removul of properly 
wrongfully attached by owner — No offence. 

Where in execution of decree against certain 
person’s property belonging to another person is 
being wrongfully taken away by the bailiff and 
the owner and his associates take back that pro¬ 
perly, that is not an offence under Section 379: 
AIR 1941 Lah 217 and AIR 1915 Sind 25 (1), Foil. 
It is no doubt true that the proper course foi 
the accused would have been to file objection 
under Order 21, Rule 58, Civil )>. C. in the exe¬ 
cution Court but simply because they did not do 
d and rescued their own property, it cannot be 
said that they acted dishonestly. ILR (1958) 8 
R*i 1109: 1959 Raj LW 279: 1959 Cr U 1475: 
AIR 1959 Raj 289 (289, 299) (Prs 5, 8). 

S. 379 — Movable properly under attachment 
— Removal by owner. 

“ can never be lawful for a person, even if he 
»i £ owner 01 an animal, to take it away aftci 
attachment from the person to whom it is on 
triisled without recourse to the Court undei 
whose order the attachment has been made, 
vnerc the animals (buffalo and call) were attach- 
by ihe amin and were being taken 

away by the Supperddnr when the accused 
i , arrived on Ihe scene and drove away the 
juumals by hitting at them with a lathi and 
Qi amoving them from the possession of the 
upperddar, and it was proved that the accused 
ew that the properly had been attached, the 
“ci amounts to u theft under Section 379. The 
emoval amounts to removing attached property 
yijhonestly. 195a Cr U 1430 (2): 1956 Raj L\V 

ftai 1*®“) 6 Ra * 772: AIR 1950 Rfl l 190 
,191 ’ 192) (P| A) (Prs 10, 17) (DB). 

13. Creditor removing properly of debtor. 

378, 370 — Removal by creditor of 
dvhfoJ* security for debt from debtor without 
WOrs consent amounts to theft. 

..Y bo Ittkcs from the possession ol 
which 1 c° F , v f llhoul his consent movable properly 
thefi tj? bes L a securl *Y for the debt commits 
without credllor c°nnot dispossess the debtor 

coerceH consenf « » n order that he may be 

There ;J n 0 pQ y ment °f the amount of the debt, 
right In no question of bona fide exercise of 
me In a S p Ch . cas f es * The creditor’s remedy is to 
°wn hfln/U° U i rl * aw; ^e cannot take law in his 
A Rten by the creditor that he was 


uni causing a wrongful gain lo himself on the 
assumption Mini he was Ihe owner of the pro 
jHTly. is not enough. The creditor is certainly 
causing a wrongful loss lo the debtor. AIR 1930 
Bom 159; AIR 1951 Nag 162, Rel. on. 1963 Mah 
U 674: ILR (1963) Bom 524. 

-Ss. 379 and 426 — Offence under — Whal 

amounts to — Compelling a person lo pay his 
lawful dues by withholding his property — II 
au offence. 

In order to constitute an offence of theft 01 
mischief the necessary criminal intention has to be 
established. In Ihc absence ol such an intention 
Ihe mere lact that a person removed another’s 
property with a view to compelling the other to 
pay up his lawful dues, such as rent, etc., will 
not make him an offender. Forcible removal of 
property of another may amount to a tort but 
not a penal offence unless il is accompanied by 
Ihe intention to cause wrongful loss or obtain 
wrongful gain. (1960) 1 MU 84: 1960 Mad WN 
33: 1960 MU (Cr) 62: I960 All WR (Supp) 9: 
1900 AU Cr R 81: 1960 Cr U 492: AIR 1960 Mod 
186 (187) (Pr 4). 

-S. 378 — Seizure of camel of debtor to en- 

lorce repayment of debt amounts to theft. 1959 
Raj LW 440: 1959 Crl U 908 (1): ILR (1959) 9 
Raj 497: AIR 1959 Raj 148 (148) (Pr 3) (DB). 

14. Temporary removal. 

#-S. 378 — A, a Superintendent in Govern¬ 

ment Office taking a certain file from office to 
his bouse and making the same available to B 
and then returning the same alter replacing cer¬ 
tain papers by other papers, to office — A held 
was not in legal possession of the file — To com- 
mit theft one need not lake movable properly 
permanently out of the possession of another 
with the intention not to return it to him. A un¬ 
lawfully took the file from the department and 
lor a short lime he deprived the head of the 
Department of the possession of the said file 
A temporary period of deprivation or disposses¬ 
sion ol the property of another causes loss to the 
olher — A person acts dishonestly if he tempo¬ 
rarily dispossesses another of his property — A’s 
case therefore fell within four corners of Sec- 
tion 378 Pyare Lai Bhargava v. Stale of Rajas 
than, (1983) t SCWR 138: 1963 Mad WN 202: 
(1963) Supp (1) SCR 089: 1963 All U 469: 1963 
RUR 407: 1963 SCD 341: 1963 All WR (HC) 
374: 1963 All Cr R 192: 1063 (2) Cr LJ 178: AIR 
1963 SC 1094 (1097) (Pi D) (Pr 8). 

S. 378 — Even temporary loss t 0 owner 
comes under S. 378. 

The loss contemplated by Section 378 I. P. C. 
need not be u totnl deprivation but it i s enough 
Jt it is a temporary keeping out of the property 
!,Ao m n, pCrson lc « u,, y entitled: AIR 1957 SC 

Where the nreused by their act of removal of 
Ihe lorry temporarily deprived the owner of the 

m| e vn 0 „ f . no hc r 0rr ^ wi,h . n vicw ,0 enin a temporary 

J themselves in view of the strike at 

the workshop of the owner of the lorry: 

Ric accused were guiltv under W 
hon 3/8, Penal Code. 1959 Ker U 1053* 1950 Ke* 
LT 878: 1959 Ker LR 957. ° Ker 

15. Master and servant. 

^.Sir JSt r’szF'j** 

ZL"* ,ht ' n ™ illc<1 evc " IhouRhTeased be 
(Notes) 6l“ n8n ° f SOmC one olse - MPU 
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-S. 370 — Servants of foresl contractor foilin'* 

and removing trees of reserve forest — Liability 
of contractor — Madhya Bharat Forest Act (73 
of 1930), S. 26 (1) (f). 

Unless the statute either expressly or bv neces¬ 
sary implication rules out mens rea as a consti¬ 
tuent part ot a crime, a defendant should not be 
lound guilty of an olTencc against the criminal 
law unless he lias got a guilty mind. Dishonest 
intention is an essential ingredient ot the offence 
under Section 379, Penal Code. The olTencc under 
Section 26 (1) (!) ot the Madhya Bharat Forest 
Act also requires intent or a particular state of 
mind. There is nothing in the object of the Act 
or m the provisions thereunder ruling out mens 
rea, either expressly or by necessary implication, 
as an essential element of the offence. Hence 
where the servants of a !orest contractor felled 
and removed some trees of the reserve lores! area, 
the contractor is not criminally liable under 
Section 379, Penal Code and Section 26 (1) if) 
ot the Madhya Bharat Forest Act for the acts of 
his servants.' AIR 1951 SC 204 and AIR 1947 
PC 135, Rel. on. (1960) MPLJ (Notes) 98. 

-Ss. 379 and 380 — Creditor through his scr 

van! seizing radio of debtor openly, claiming it 
as security lor debt — Charge of theft — Defence 
of bona fide claim of right — Claim of right 
though invalid in law not altogether false pre¬ 
tence — Held, seizure might be a tort justifying 
claim in damages but not act ot theft — Ildd, 
further, servant having acted under directions of 
master his conviction also, could not be sustain¬ 
ed. (1965) All \VR (Supp) 3: 78 Mad LW 165: 
1965 All Cr R 176: 1965 (2) Cr U 652 (2): AIR 
1965 Mad 483 (484) (Prs 6, 6a). 

-Ss. 378 and 379 — Master and servant — 

Servant removing crop at his master s bidding 
— Servant would not be liable tor offence only 
it it is shown that he did not participate in his 
master’s knowledge ol dishonest nature oi the 
ait. AIR 1929 Pal 80. Ref. 1LR 1»05 Cul 1«8: 
31 Cul LT 601. 

IG. Theft and other offences. 


• -S. 378 — Illegal seizure of catllc purport¬ 

ing io he under Seclion 10, Cattle Trespass Act 
— Does not amount lo theft — Owner of cattle 
has no ri«ht lo use force to rescue them — Per¬ 
sons seizing cattle held committed no offence in 
resisting attack hy owner's parly with arms and 
lathis. See Cattle Trespass Act 118/11. See. 10. 
1905 (2) Crl LJ 18: AIR 1905 SC 920. 

• -s. 378 — Dishonest abstraction of electri¬ 

city is an offence against Hie Act under See- 
lion 39. and not under Penal Code — Section aO 
of the Indian Electricity Act (1910) applies to the 
offence. See Electricity Act (1910). Section 39. 
1905 (1) Crl U 005: AIR 1905 SC 000. 

_S. 378 — Applicability — A receiving B's in¬ 
sured cover as his own — Allegation that it con- 
tained more amount - A ready lo return cover 
with amount specilied thereon — Nature I 
offence - Held. A could not he convicted under 
Section 403. I. P. C. or Section 08 of lost Offices 
.Ut. AIR 1955 NIC (All) 1743. 

-S. 379 — Electricity Act (1910). Sections 39 

and 50 — Offence specified in Section 39 is 
punishable under Section 379. • •■ c. 


.* --- ..Q 

lion 50 does not apply — Ain 


42, 


from. Sue Electricity 

1956 Crl LJ 701: AIR 


Act (1910). 
1956 Rom 


Sec- 

354 


Dissent, 
lion 39. 

i^Ss. 379. 304. 321 — Beating resulting in in¬ 
juries followed immediately hy thclt Accused 


guilty under Seclion 394. See Penal Code (1800) 
Section 394. 1955 Cri LJ 1346: AIR 1955 Cal’ 

527 (DB). 

— —S. 379 — Offence under Section 39, Elcetri- 
city Act — Section 379, I. P. C. need not be 
lacked on. See Electricity Act (1910), Sec¬ 
tion 39. (1965) 2 Kcr LR 367. 

-Ss. 379 and 411 — Hutch Penal Code, -Sec¬ 
tions 126 and 145 — Offence of theft is distinct 
from offence of receiving stolen property — Per. 
son proved to have committed theft cannot be 
convicted lor receiving stolen property. AIR 1950 
Kutch 88 (88) (PI A) (Pr 5). 

9 -Ss. 378 and 379 — Offences of theft under 

Section 39, Electricity Act is one under Penal 
Code — Section 50. Electricity Act is not attract¬ 
ed. See Electricity Act (19101, Section .39. 
1964 (2) Cr U 303: AIR 1964 Mad 367 (FR). 
[Overruled in AIR 1965 SC 666.) 

-S. 379 — Abstraction of electric energy 

punishable under Section 379, 1. P. C. read with 
Section 39 of Electricity Act is offence against 
Electricity Act — Provisions of Section 50 of the 
Act should be complied with lor prosecution to be 
launched. 1962 (2) Cr U 764: AIR 1962 Mad 
497. 

[Overruled in AIR 1964 Mad 367 which itself 
was overruled in AIR 1965 SC 666 (668, 6691 

(Pt A) (Prs 6. 8. 9|.) 


-S. 379 — Applicability — Ferae naturae — 

Theft of deer in reserve forest — Offence. 

A deer in the reserve forest is ferae naturae and 
therefore it cannot be said to be one in the pos¬ 
session of anv person so as lo make the rcmpval 
of it theft within the meaning of the section, lilt 
they arc tamed and domesticated and brought to 
the custody ol a person, whether it be Govern; 
men! or any oilier individual, such animals can¬ 
not be said lo be in Hie possession of the Govern¬ 
ment and if they are not in the possession of the 
Government the offence ol theft cannot be com¬ 
mitted. The proper course in a case of his 
nature is not to proceed against the offenders 
for the offence ol Ihelt hut to prosecute them foi 
offences under the Forest Act which makes amttM 
provision for such trespass nml shooting of wild 

animals inside a forest. ( 1 , 

Mad WN 122: 1955 Crl LJ 817 (1): ILHI (l«j) 
70-.. 117 Mad IAV 412: AIR 1955 Mad 299 


00) (Pr 5). 

—S. 379 — Scope — If controlled by Mysore 
ind Revenue Code. Section 43 — Offence 
g under both sections - Trial mid 
ider Penal Code is not illegal See General 
lauscs Act 118971. S. 20. 52 Cr LJ 188: AIR 195' 
ys 25. . ‘ 

—S. 379 - Theft of copper wire belonging I 
degraph Department — Accused should aWo W 
In vie led under Section 5. Telegraph ‘(ft 

wful Possession) Act (1950). (1962) 28 Cul 

—S. 379 — Existence of urtiHeial menn* 'J 

,si.action of electrical energy - Amours 
rima facie evidence ol thclt with n Sift " ^ 
P. C. — Prosecution proving cx ' sl ®" cc his 
leans - Burden shifts to accused to prove 
moccncc - Loosening of top nut ol metcrj of 
(posing stud hole — Amoun s I „ c i 

Infraction - Consumer resP 'ns.ble for Su ^ 

- Held, guilty under Section 38. ||® ct Elcc , r i JC ilv 

^,S!n, s sS; S. »cn'oui*. u« 

“ ™ ™ 3,8 - SS! 

pen dishonestly consumed in house i> 


PENAL CODE (I860). Ss. 

means — Person registered as consumer is liable 
lor offence <ff tlicit of electrie energy — See- 
lion 50, Electricily Act docs not apply. See 
Electricity Art (1910), Ss. 39 and 50. 1964 (1) 

Cr U 472 (Pal). 

[Overruled on another point in AIK 1905 SC 

066.J 

_Ss. 379, 23 and 24 — 'Dishonestly’ — Accused 

taking awav cow from possession ol complainant 
without his consent for compelling him to repay 
Joan — Theft is committed. See Penal Code (I860). 

S. 23. 1960 Cri U 1650: AIK I960 Pal 518. 

-S. 379 — Applicability — Force used in carry¬ 
ing goods — Offence is robbery and not theft. 
See Penal Code (1860), Section 390. 1958 BLJK 
238. 

-Ss, 379 and 390 — Scope — Theft when be¬ 
comes roberrv. It is not in every ease where theft 
has been committed a* well as assault, that the 
transaction becomes robbery. The assault must 
be found to have been committed lor the purpose 
of committing the theft, or carrying away or 
attempting to earrv awav property obtained 
by theft. 1953 BUR 330: 1954 Cr U 215: AIK 

1954 Pat 157 (159) (Pt C) (Pr 5) (DB). 

-Ss. 378, 403, 405 — Theft and criminal mis¬ 
appropriation of criminal breach of trust — Dis¬ 
tinction, pointed out. See Penal Code (I860), 
Section 403. 1953 Crl U 842: AIR 1953 Pat 100. 

-S. 379 — Applicability — Theft or robbery 

— If after committing theft offenders made good 
their escape along with property stolen and if at 
(hat stage fear of death is proved, case will not 
be one of robbery but still be one ol theft. AIK 

1955 NUC (Punjj 3440. 

™ — Tenancy Laws — Rajasthan Aboli¬ 

tion of Zamindari and Beswedari Act (8 of 1959). 
Sections 7 (2) and 9 — Grunt of lease after 1 st 
January, 1953, of forest in Zamindari estate for 
a period not exceeding 3 years — Vesting of 
estate in the State on Abolition of Zamindari — 
Dispute regarding forest not settled — Lessee 
cannot be prosecuted under Section 379, 1. P. 
Code. See Tenancy Laws — Rajasthan Aboli¬ 
tion of Zamindari and Beswedari Act (8 of 1959), 

S. 7 (2). 1062 Raj LW 605: AIR 1963 Raj 35. 

—]Ss. 378, 302 — Theft for robbery — Accused 
originally infending to cause the complainant 
hurt only without intention of depriving him of 
properly —- While departing accused taking 
away Murkis and Dhakla by snatching them from 
person of complainant — Accused voluntarily 
causing hurt — Offence held robberv and not 
^ See Penal Code (I 860 ), Sec. 392. 

1956 Cri U 1286: AIR 1956 Raj 147. 

-Ss. 379, 300, 394, 397 — Theft when amounts 

r e Xff poinlc<! oul - See Penal Code (I860), 
Section 390. AIR 1063 Sau 85 (DB). 

17. Evidence and proof. 

,7" Evidence — Circumstantial evi- 
tvor i Hc lhat the circumstantial evidence 
was only consistent with the guilt of Ihe accused 

cnmria. , r undoubtedly was cold blooded and 
norlU 11 Cd of pure * rce(i “Accused was pro. 
1954 rn°i A U " der Sections 302 and 379. 
M Crt u 743: AIR 1964 SC 279 (280) (Pr 6). 

378, 379, 34 and 411 — Applicability — 
evidence _ (Evidence Act (1872), S. 114). 


“ »■ «■ 16 

T«. bring home a charge under Section 
it is nut necessary lor the prosecution to prove 
that the physical act of lifting Ihe stolen properly 
was committed by an offender hiinsell. it is 
sufficient if it is established by evidence or nr- 
t urns lances that he shared the intention ol com¬ 
mitting theft with the actual thief. It a stolen 
article almost at the very moment when it is 
stolen is handed over by the thief to a compa¬ 
nion who was with him at the lime ol the com¬ 
mission ol the offence, the proper inference to be 
drawn from this circumstance is that the second 
person was in concert with him and not that lie 
merely received the stolen property. 1957 Cr 1-1 
1060: 1LR (1957) 1 .411 494: AIR 1957 All 678 
(680), (Pt B) (Pr 5). 

-S. 379 — Mens rea — Proof — Necessity. 

Taking awav a thing without the consent oi 
the owner and depriving him of the use ol it, by 
itself, is not sufficient to convict a person of an 
offence ot theft. There must lie intention to take the 
thing dishonestly. Where a section specifically 
makes intention one ol the ingredients ol the off ¬ 
ence. (such as under Sec. 379. Penal Code), that 
ingredient would not be satisfied by the applica¬ 
tion of the maxim that everyone must be taken 
to intend, the natural consequences of his ad. 
33 MU 729: AIR 1918 Mad 136 (2) and 37 Cr 
LJ 450 (Oudh). Rcl. oil. The question of fraudu¬ 
lent and dishonest intention is a question of 
lad. 1960 Andh LT 436: I960 Cr U 1414: AIR 
I960 Andh Pra 569 (570, 671) (Pi B) (Prs 6 , 7). 

-S. 370 — Evidence and proof — Evidence of 

eye witnesses — Recovery of stolen goods — 
Evidentiary value. 

In a case of theft depending on the evidence 
of eve witnesses, recovery of the stolen goods is 
oi little importance and, in Ihe case of unidenli- 
liahle goods is altogether immaterial. (1960) 2 

Her LR 431 

S. 378 — “Dishonest Intention" — Burden of 
proof. 

Removal by accused must be with intent In 
cause wrong!ul gain to accused or wrongful loss 
to another — Burden is on prosecution to show 
that accused was acting dishonestly — Accused 
shown to be acting in assertion of a bona fide 
claim of right — No dishonest intention can bt 
attributed — Mere assertion of bona fide claim 
is not enough — There must be lads or evidence 
in order to make oul the claim of bona fide right 
Proof must be adequate and fair, though not 
necessarily acceptable or adequate in Civil Court 
- Where there is clear plea and evidence of 
bona fide title Ihe prosecution should he dismiss¬ 
ed and comp ainanl left to civil remedy-Criminal 
case should also be thrown out when there is doubt 
icgarding the bona fide claim, since the benefit 
o« doubt should go to the accused — But the 
doubt must be a reasonable one — Test of ade- 
quacy ot bona fidcs of claim indicated - Bona 

vitncSr 0f fC h J e -" hi| t SCt ,,p ‘ su M> ortcd bv 

ulncssps — Complainant not mnkinc out case 
Ihnl joint possession was converted into exclusive 
possesion by accused - No case or ther hed 

. I, 1 ®®?) },MU -> 00 : 1953 Mad U N 203 

SWi K iSf 3 #l “‘ 61816,1 - *•> 

prove Tuch°[ntent- ,S re o Vnn i nnd "dmissiblc to 
piove such intention. See Evidence 4 c» (18701 

pur *43, H ,m " 2 & 'J TO X Ml 'S 
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Ss. 378, 23 and 24 — Theft — Ingredients — 
Dishonest intention — Prool — Prosecution has 
to prove Cither wrongful loss to owner or wrong, 
lul gain to accused — Accused can set up bona 
lule claim of right to property. 1961 (1) Cr LJ 
685 (686, 687) (Prs 4, 6 to 9) (Manipur). 

S. 379 — Evidence — Possession of stolen 
property — Presumption — Nothing in statements 
of accused to show or suggest that stolen articles 
could he deemed ever to be in possession of ac- 
(used — No burden is cast on him to show how 
he came to know where stolen articles were found 
AIR 1955 NIC (Mys) 924. 

-S. 379 — Complaint of theft — Essentials 

which prosecution must prove — Theft of crops 
— Material factor to be considered Is as to who 
had grown the crop. 


irrcspcrliv,- of Ihc plea of || lr accused, ihc prose- 
<uti°n lias made nut dishonest intention ner« 

NtC A,R 

~ S - 379 — Evidence and proof — Evidence 
‘>1 witnesses not named in complaint _ Testi¬ 

mony of — Possession of complainant not prov¬ 
ed — Benefit of doubt held could be given — 
Evidence Act (1872), Section 3 — Criminal P f 
(1898), Section 367. 1963 BLJR 251. 

Ss. 378, 379 — Evidence and proof — Accus- 
ed undefended — Prosecution amply establish¬ 
ing guilt — Accused cannot be acquitted merely 
on ground that prosecution witnesses were not 
cross-examined. Evidence Act (1872), Secs. 137 
138 — Criminal P. C. (1898), Section 250. (1964) 
66 Pun LR 1105. 


In cases of olTonce under Section 379. the pro¬ 
secution must prove beyond all reasonable doubt 
that the complainant was in possession of the 
property which is the subject of theft. In cases 
of theft of crops, as to who had grown the crops, 
is a material factor to be considered. (1965) 31 
Cut LT 749. 

-S. 379 — Removal of properly based on as¬ 
sertion of bona fide claim of right — Does not 
constitute theft — Essence of offence. 

To sustain a conviction under Section 379, it 
is necessary to prove the dishonest intention to 
take properly out of the possession of another. 
Taking of property under the assertion of a 
bona fide claim ol right does not constitute thelt. 
it the claim is a mere colourable pretence lo ob¬ 
tain or to keep possession of such property and 
is not made in good faith, it will not lie avail¬ 
able as a defence. This will, however, depend 
upon the facts of each case. 1 1 is the essence of 
the offence that the removal must be with a dis¬ 
honest intention lo make a wrongful gain for 
himself and to cause a wrongful loss to the 
other. The existence of a bona fide claim ol 
right can be a good defence in a prosecution for 
theft, whether the claim is a bona fide one or 
not, has to be examined in the background of 
the facts of each case. AIR 1962 SC 586; AIR 
1957 SC 369, Foil. (1965 ) 31 Cut LT 749. 

-S. 379 — Offence under — Proof of posses¬ 
sion. an essential Ingredient — Criminal Procedure 
Code (1898), Section 417. 

In a case under Section 379. I. P. Code, where 
the charge is that the accused removed paddy 
crop from the lield in possession of the com¬ 
plainant proof of possession is an essential ingre¬ 
dient. Where though it was alleged that the field 
in question was taken possession of bv the com¬ 
plainant through the civil Court alter obtaining 
a declaration of title in his favour, no one was 
examined lo prove the fact of his possession from 
the date of the decree to the date of alleged off¬ 
ence, even though one of the witnesses to deli¬ 
very of possession through the Court was still 
living and the accused produced one of the co¬ 
sharers of Ihc disputed land to show that he was 
in actual possession, the finding of possession 
against the complainant cannot in anv sense he 
called unreasonable. (1963) 29 Cut LT 425. 

-S. 379 — Evidence — Dishonest intention not 

proved — Accused entitled lo benefits of doubt. 
See Penal Code (1860). Section 143. 1956 Cr LJ 
1421: AIR 1956 Orissa 212. 

-S. 378 — Dishonest Intention — Proof. 

It is noi a correct statement to say that when 
the accused does not plead anv bona fide claim 
to properly he should he held guiltv of dishonest 
intention. II is for the Court to sec whether. 


Ss. 378 and 379 — Dishonest intention — 
Ingredients of theft having been proved it lies 
on accused to show that there had been no dis. 
honest intention — (Evidence Act (1872), Sec 
lion 114). AIR 1955 NL'C (Raj) 4646 (DB). 

-Ss. 378, 441 — Questions of title and past 

possession — Relevancy. 

In a case of theft ol crop and criminal trespass 
question of title and ol past possession will inci¬ 
dentally arise and cannot he ignored altogether. 
They become relevant for the purpose of appre¬ 
ciating the evidence of the present possession of 
the land: AIR 1944 Pat 274, Rel. on. 5 Sau 
LR 9: 1952 CrI U 1098: AIR 1952 Sau 22 (22) 
(PI A) (Pr 2) (DB). 

-S. 379 — Proof of theft — Burden of proof 

— Accused removing jack-fruits, etc., from ail ol 
complainant — Plea of bona fide claim would 
he good defence — Theft can be established only 
by proof of dishonest intention of accused 
and not by proof of illegality — (Evidence Act 
(1872), Sections 101 to 104). 1965 (2) Cr LJ 810: 
AIB 1965 Tripura 42 (43) (Pr 9). 


-Ss. 378, 379 — Claim of right — Mere re- 

inovnl from possession of complainant not suffi¬ 
cient — Dishonest Intention on part of accused 
must be proved — In order to prove dishonest In- 
tendon question of Idle Is relevant. 


o prove an offence of theft, dishonest inton- 
i of the accused in removing the property hits 
he established. In order lo prove dishonest 
•ntion Ihe question of title to the property eer¬ 
ily will enter into the picture. A bona tide 
m of right would he a good defence in a 
rgc of theft. Theft can be established only 
proof of Ihc dishonest intention and not by 
of of illegality. The accused may be liable for 
h illegality in tort or under civil law or may 
guilty under sonic other section ol Ihe I enni 
le. 

leld, on facts that Ihe case of Ihe fish in the 
k could not be taken separately Irom in* 
icrship of Ihc lank. The accused caught 
loved Ihe fish on their claim of right to the U » 
I |<> Ihc fish therein which had been trphctd u 
Civil Court. It could not. therefore, be said 
I the dishonest intention had been pr»'j 
inst the accused. AIR lO'-’O I’“* 86 - 
\VN 408 and 1901 (1) Cr L /. R C8 f 
• on, 1962 (1) Cr U ,60: AIR 1962 Trip 


18. Presumption under Section lUi 
Illas. (a), Evidence Act. 

?e also Evidence Act (1872), S. 114. 

—Ss. 379, 302 and 411 - Evidence Art 
ion 114, Illus. (a) - Possession of stolen P 
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perty belonging to murdered person — Thief held 

was also murderer. See Evidence Actt_(1872), 

Set,ion 114, Ulus. (ai. AIR 1955 NUC (SC) 5807. 


-S. 378 — Evidence Act (1872), Section 114, 

Ulus, (a) — Presumption as to possession of 
stolen property — Only evidence against accused 
consisting of recovery of stolen goods on infor¬ 
mation given by him. trom a hollow of tree situ¬ 
ated in a jungle not belonging to him — 
Merc recovery cannot show that he was in pos¬ 
session of stolen properties, or that alter committ¬ 
ing theft he had kept the articles inside the tree. 
AIR 1956 Bhopal 40 (40) (Pr 2). 


-Ss. 378, 90, 410 — Theft — Consent, meaning 

of — Delivery of goods mentioned in railway 
luggage ticket — Persons taking delivery not 
entitled to do so — Delivery by Railway clerk 
under misconception that persons taking delivery 
were entitled to take it — Ingredients of ‘theft* 
established — Persons found in possession of 
such goods soon after delivery can be presumed 
to be in possession of stolen property — Evidence 
Act (1872), Section 114, Ulus. (a). See Penal 
Code (I860), Section 90. 1963 (1) Cri LJ 573: 

AIR 1963 Bom 74 (DB). 


-S. 379 — Who can complain — Person even 

though not Interested in property stolen can com¬ 
plain — Cr. P. Code (1898), Sections 195 to 199. 

The general rule is that a complaint need not 
necessarily be made by the person injured, but 
may be filed by any person aware of the offence 
and the only exceptions to this rule are to be 
found in Sections 195 to 199 of the Code of 
Criminal Procedure where certain offences are 
stated to be complainable only by specified per¬ 
sons. The Courts have no power to add to the 
list. An offence under Section 379, I. P. Code, 
not being one lo which Sections 195 to 199 ap¬ 
ply the prosecution for theft can be launched 
by a person who is not directly interested in the 
properly stolen or adversely affected by its loss. 
AIR 1921 Cal 627; AIR 1929 Cal 639; ILR 21 
Bom 536 and 14 Trav LJ 587, Rel. on. 1962 Ker 
LT 639: 1962 Ker LJ 1099: ILR (1962) 2 Ker 
606: 1903 (1) Cr LJ 358 (359) (Pr 6) (Kor). 

-S. 379 — Evidence Act (1872), Section 114, 

Illus. (a) — Recovery of stolen articles soon after 
theft — Presumption of theft would arise. See 
Evidence Act (1872), Section 114, Illus. (a). AIR 
1955 NUC (Madh Bba) 2307. 

-5s. 379, 411 and 300 — Evidence Act (1872), 

Section 114, Illustration (a) — Possession ol 

stolen property — Application of principles lo 
murder case — Held, on facts that presumption 
of murder against accused should have been 
drawn. See Evidence Act (1872), Section 114, 
Ulus. (a). AIR 1955 NUC (Mad) 1217. 

;-Ss, 379, 410 and 411 — Telegraph wires found 

in possession of accused — Accused denying re¬ 
covery' bul giving no satisfactory explanation ol 
their possession — Accused can be presumed to 
be receiver of stolen property. See Evidence Act 
(1872), Section 114, Illustration (a). 1065 (1) 
Crl U 746: AIR 1965 Orissa 123. 


"—Ss. 379 and 411 — Evidence Act (1872), Sec¬ 
tion 114, Illustration (a) — Presumption when 
arises It must be proved that goods found in 
possession of accused were stolen. See Evi- 
dence Act (1872), Section 114, Illustration (a). 
AIR 1955 NUC (Pepsu) 5707. 


19, Procedure. 

37 9f 498 — Criminal P. C. (1898), Sec¬ 
tion 199 —Effect of non-compliance — Case re¬ 
gistered under Sections 498/379, 1. P. C. — Magis- 
[Vol. 12.3 Fn.D. 24. 


Irate having no jurisdiction to entertain com¬ 
plaint under Section 498 — Charge under Sec¬ 
tion 379 held could be proceeded with. See Cri¬ 
minal P. C. (1898), Section 199. AIR 1955 NUC 
(Ajmer) 3828. 

-S. 379 — U. P. Panchayat Raj Act (26 of 

1947), Sections 5-A, 59, 12-C and 52 — Offence 
under Section 379 — Joint trial of several accus¬ 
ed — Some of them public servants and therefore 
acquitted — Conviction of others — Nomination 
papers filed by convicted persons lor election of 
office of Pradhan rejected — Tribunal has no 
jurisdiction to alter decision of Nyaya Pancha- 
vat. See Panchavats — U. P. Panchayat Raj 
Act (26 of 1947), Section 5-A. 1964 AU LJ 692. 

-S. 379 — U. P. Panchayat Raj Act (26 

of 1947), Sections 52, 59. 5-A, 12-C — 

Jurisdiction of Nyaya Panchayat — Case under 
Section 379, Penal Code — Joint trial of several 
accused — Some of accused public servants and 
therefore acquitted — Conviction of others — 
Nomination papers filed by them for election to 
office of Pradhan rejected — Election petition — 
Jurisdiction of Election Tribunal to alter deci¬ 
sion of Nyaya Panchayat. See Panchayats — 
U. P. Panchayat Raj Act (26 of 1947), Sec. 59. 
1964 All \VR (HC) 489. 


is. 378, 379 — Criminal P. C. (1898), Sec¬ 
tion 260 —Summary procedure — When not ap¬ 
propriate. 

Accused, watchmen in goods shed of Railway- 
tried summarily and convicted under Section 379 
for committing theft in goods shed — Held, 
though summary trial was legal, yet it was not 
desirable as conviction was likely lo resull in 
Iheir dismissal from service. 1956 Crl LJ 368: 
AIR 1956 All 212 (213) (Pr 6). 

-S. 379 — Criminal P. C. (1898), Section. 260 

— "May if he thinks fit" — Trial under Sec¬ 
tion 379, I. P. C. — Accused put in 23 years of 
senice — Accused likely to lose job as resull of 
'rial — Trial lasting for one year — Summitry 
Inal held unsuitable — Case held should be tried 
afresh m ordinary way. See Criminal P C 
(1898), Section 260. AIR 1955 NUC (All) 1998. 

Ss. 378, 411, 414 — Applicability- — Suit for 
partition by minor against his father and uncle 

— Secretion of joint family properly by defen- 
danl — Offence — Person with whom those pro¬ 
perties are secreted — if gullly. 

Secretion of the family properties with a 
avoid distribution of the same, or the 
liability to account therefor, cannot be said to 
constitute an offence — Moreover such an accusa¬ 
tion cannot be made by person who is 
neither a parlv lo suit, nor was in possession ol 
the goods nor has authorityJo file complaint on 
behall of party. 1981 (2) Cr LJ 453 (4M 455) 
(PI B) (Prs 5, 7, 8) (Andh Pra). ‘ J 

——S. 378 — Criminal Court is not competent lo 
adjudicate upon civil rights or title to Dionertv 

(Im 9 amp? 5, 141: AIR 1939 Andh Pra 530 f 53 0 

58^ eVCrSCd ° n another point in AIR 1962 SC 

7 ^ s '.„ 37 ®’ 393 — Criminal P. C. (1898) Spc 

tions 403 and 436 - Further enqu rv in else 

to d*irp U | ,Ra |i Sessions Judge has no power 

r ,rc „ l w £ ep f , ur ' her enquiry is in respect of off¬ 
ence of which he was acquitted — Acquittal ol 
offence under Section 379 - Further inquiry n o 
offence under Sechon 395 is without jurisdiction 

iy&T&'iS W CU0 “ W 1955 “ 
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S. 379 — Applicability — Lessees under 
different lessors claiming property — Prosecution 

— Propriety — Abase of process of Court. 

W here the right to a ’char' in the Rupnarain 
river was in dispute between the Burdwan Raj 
and the Collector of Howrah, P was the lessee 
of the former and N the lessee of the latter en¬ 
titled under the lease to take sand from the 
char. P was prosecuted under Section 379. Penal 
Code for having removed sand therefrom. On 
revision : 

Held : Instituting a case oi theft under Sec¬ 
tion 379. Penal Code, under the circumstances, 
practically amounts to an abuse of process oi 
Courts. The Criminal Courts are hardly fitted to 
decide the nice questions of the right to *char\ 
The matter has to he I ought out in a Civil Court 
bv the lessors or the lessees. 51 Cr LJ 1575: AIR 
1951 Cal 207 (209) (Pt E) (Pr 17) (DB). 

-S. 379 — Scope — Charge under - Convic¬ 
tion under Section 403. I. P. Code can he legal 
if facts alleged and proved constitute that offence. 
See Criminal P. C. (1898*, Section 237. 1958 Cr 

LJ 40: AIR 1958 Madh Pra 1. 

-Ss. 379 and 395 — Jurisdiction — Magistrate 

taking cognizance — Evidence disclosing olTence 
beyond competence — Complaint cannot be re¬ 
turned — Procedure indicated. See Criminal P. C. 
(1898), Section 201. 1957 MP U (Notes) 177. 

-Ss. 379, 300, 411 and 201 — Murder for gain 

— Separate charge under each section is not 
necessary — Criminal P. C. 11898), Sec. 236. See 
Penal Code (I860), Section 300. AIR 1953 Mad 
1006 (DB). 

-S. 370 — Criminal P. C. (1898^, Section 236 

— Accused charged under Section 379. Penal Code 

— No opportunity given to meet case under Sec¬ 
tion 411 — Conviction under Section 411. Penal 
Codjwiot proper. See Criminal P. C. (1898), Sec¬ 
tion* 6 . 1961 (1) Crl LJ 827: AIR 1961 Mys 
158. 

-S. 379 — Criminal P. C. (1898>. Section 241 

— Order after local inquiry that no case under 
Section 379, I. P. C. was made out — Case pro¬ 
ceeding as summons case tor olTence under Sec¬ 
tion 352, I. P. C. — Evidence disclosing olTence 
under Section 379 — Magistrate^can subsequently 
charge accused under Section 379 also and pro¬ 
ceed as warrant case. Sec Criminal P. C. (1898), 
Section 241. AIR 1952 Orissa 142. 


-S. 379 — Person committing olTence under 

Section 188 committing additional offence of theft 
— Court can take cognizance of .he off¬ 
ence even in absence of complaint bv public s« r- 
vant. See Penal Code (1860 •, Section 188. 1963 
BLJR 211. 

- 379 _ Criminal P. C. (1898). Sections 236. 

237. 403 — Applicability — Held, that on allega- 
tions made in complaint the accused could have 
been tried lor olTence under Section 426 or 3/9 

_ Having been acquitted on trial for olTence 

under Section 426. he could not be tried again 
for offence under Section 379 on same facts. AIM 
1955 NIC (Pat) 720. 

_Ss. 379 and 403 — Accused charged under. 

for criminal misappropriation and not under Sec- 
(ion 379. I. P. Code - Magistrate cannot apph 
Section 237 to find him gu.llv under Sectioni 3.SK 
See Criminal P. C. (1898). See. 23,. 1964 (1) Cr 

LJ 010 (Tripura). c . . ,n rv 

_S 379 — Proceeding under Section 144. Lx. 

p r *— Attachment cannot be ordered — Dis. 
obedience ol order under - Congruence is pro- 
scculion under Section 188 and not under Sec¬ 
tion 253 or Section 3,9. I. P. C ‘ 053 ^; ri . LJ Ilfl8 ’ 
AIR 1953 Yindb Pra 2o (2 i) (PI C) (Pr 9). 


20. Conviction and sentence. 

Ss. 378 and 379 — Picking of pocket _ Sen¬ 

tence. 

It is not easy to detect cases of picking 0 f 
pockets and it has become extremely rampant. A 
scnlence ol six months' rigorous imprisonment 
held was not excessive. 1957 Cr LJ 1060* ILR 

(Pr 5 6) 1 AU 494: AIR 1957 AJ1 678 C ) 

S. 379 — Sentence — Offences under Sec. 
hohs 379 and 352 of the Code — Cumulative sen¬ 
tence of fine in respect of bolh is unwarranted 
and cannot be countenanced. See Criminal P C 
(1898), Section 35. AIR 1955 NIC (All) 5501. 

-S. 379 — Whipping Act (1909), Section 3 - 

Accused, a history shcctcr under police sur¬ 
veillance found picking pockets at cinema booking, 
house — Accused convicted under Section 379, 
1. P. C. and sentenced to 1 year's rigorous im¬ 
prisonment — Held, punishment with only whipp¬ 
ing was not sufficient though one year’s rigorous 
imprisonment was excessive and was reduced to 
6 months. 1952 All \VR (HC) 254: 1952 Ail U 
264: 1953 Cri LJ 745: AIR 1953 All 345 (316) 
(Pt B) (Pr 5). 

“—S. 379 — Sentence — Charge under Sec- 
tions 147 and 379 — Separate sentence in respect 
of each of the conviction should not be passed 
—Sentence under Section 147 should alone be 
maintained. See Penal Code (I860), Section 147. 
AIR 1955 NEC (Assam) 2850. 


-S. 379 — Applicability — Held, on evidence 

(hat conviction of the accused under Section 304, 
Penal Code, could not stand and must he set 
iside, but their conviction under Section 379 up¬ 
held. AIR 1955 NEC (J and K) 582 (DB). 

-S. 379 — Alteration of conviction—Appellate 

Court's power — Charge and conviction by trial 
hourt under Section 379. I. P. C. — Alteration 
jf conviction to one under Section 424, I. P. C. 
by appellate Court held improper. See Criminal 
P. C. (1898). Section 423. 1963 Ker LJ 342. 

-Ss. 379. 447 — Sentence — Offence by unen 

_ . . . * . « • ■ % # « • • 
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ightened landlord cherishing old feudal rights — 
Ie is not liable to a more drastic punishment 
han any other villager committing the same off- 
nee under similar circumstances, only because 
le is a landlord. See Penal Code (1860). See- 
ion 447. 52 Crl LJ 461: AIR 1951 Hutch 58. 

-S. 379 — Sentence — Accused stealing three 

ugarcane sticks and chewing them — Accused 
liven benefit of Section 562 (1 -A), Cr. P. Code, 
iee Cr. P. Code (18981, Section 562 (1-A). AIR 
955 NEC (Madh B) 4327. 

-S. 379 — Applicability — Property — Theft 

if cheque of no value — Offence — Section 9a 

— Applicability. 

Every valueless paper that comes into the 
lands of an accused may be still property in ros¬ 
ier! of which either criminal breach of trust or 
heft may be committed. Thus, a cheque of no 
alue will be property in respect of which an 
itTence can he committed. But in view of me 
act that this property has absolutely no value, 
iection 95 may be applied and the accused ac- 
milled of then. 118501 > fi 0 ER 898; 2. AH -J. 
\c\ on. 1054 Mad WN 754: 1055 Cr U 816 . 
VIR 1955 Mad 204 (264) (Pr 6). 

-Ss. 379. 302. 411 and 201 — Murder for ca n 

— Conviction under Sections 302, 3/9 or 41 
liternnlivc - Acquittal of charge under Me; 
ion 201 — Appeal — Conviction under 

ion 302 set aside and under Section 379 mamtam 
d See Penal Code (I860), Section 302. Ai 
953 Mad 1000 (DB). 
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-Ss. 379 and 447 — Dishonest intention — 

No proof — Labourers hired by leader of accus¬ 
ed party alleged to have cut and carried away 
crops from lands in possession of complainant 
— Finding of lower Court as to their dishonest 
intention based on inference that generally peo¬ 
ple in villages have knowledge about persons and 
lands in their possession in those villages, and on 
the fact that they cut away unripe crops — Rea¬ 
sons held insufficient to justify inference of dis¬ 
honest intention of labourers; for, it is quite pro¬ 
bable that being ordered by their master thev cut 
and removed crops thinking that it was none of 
their business to further enquire whether crops 
were unripe or not — Under the cicumstanres, 
benefit of doubt could reasonably be given to 
them. (1980) 26 Cut LT 566. 

SECTION 380 
SYNOPSIS 

(Penal Code (1860), Section 380.) 

1. Scope and applicability. 

2. Evidence and proof. 

3. Defence. 

4. Conviction and sentence. 

6. Procedure. 

1. Scope and applicability. 

•Ss. 380, 378 — Removal of press — Whether 


bona fide — (Press and Registration of Books 
Act (1867), Sections 3, 4 and 5). 

The removal of a press cannot be bona fide if, 
having regard to the provisions of the Press and 
Registration of Books Act, the accused could not 
lawfully keep the press in their possession at the 
time of its removal. 1959 Cri U 1141: AIR 1959 
Andh Pra 630 (632) (Pt C) (Pr 11). ^ 

[Reversed on another point in AIR 1962 SC 
586.] 

- Ss. 380 and 302 — Evidence Act (1872), Sec¬ 
tion 114 — Presumption for graver offence — 
No article of accused found at scene of occurr¬ 
ence — Some of the ornaments recovered from 
accused shortly after murder were on person of 
deceased — Held, that murder and theft indeed 
appeared to be parts of the same transaction, and 
presumption of graver offence under Sections 302 
and 380 could be drawn against accused. Sec 
Evidence Act (1872), Section 114. 1968 Cri LJ 
596: AIR 1968 Andh Pra 255 (DB). 

Ss. 380 and 302 — Scope — Robbery or theft 
in dwelling house. 

Being enraged by slight provocation accused, a 
domestic servant, committing murder of deceased 
at 9 a. m. — Thereafter accused started thinking 
and weeping up to 4 a. m. — After that he started 
breaking boxes and packing stolen articles in trunk 
Murder held could not be said to have any 
connection with theft and the offence fell under 
Section 380 and not Section 392. 1953 Cr LJ 
AW 1953 Him Pro 105 (110) (PI I) 

t*r 14). 

“7®* 880 Applicability — Accused charced 
under Sections 457, 380 — Evidence onlv of re- 
covery of properly — Held, on evidence and with 
of Section 114, Evidence Act that accused 
E U ? de 5 Scc ‘ ion 411 °“*V- See Penal 

B) 3375 60 ’ SCC 10n 4U * AIR 1055 NLC ( Madb 

—-Ss. laSTTlJ J- Applicability — Conditions. 

Before convictm K anybody of on offence either 

SS fhp C S l m l ec,ion 4U - il is essential 
wat the goods should be proved to have been 

stolen or misappropriated. Once a person is 

found in possession, of stolen property certain 

presumptions follow and he is on explanation at 


Ss. 378 and 379, Note 20 

risk of being otherwise convicted cither loi 
the theft or under Section 411. But then it should 
already be stolen property (tor the purpose of 
Section 411i that is. the Court should be able In 
come to Ihe conclusion that the olfence of thelt 
or criminal misappropriation has been committed 
in respect of it. 

The mere fact that certain medical ampules 
marked with the Government Hospital identity 
marks were found in a chemist's shop, is not 
sufficient to convict the owner of the shop under 
Section 380 or Section 411, unless it is establish¬ 
ed that the ampules of this particular batch were 
found missing or stolen from the Hospital 
stores. I960 MPLJ 854: 1960 MPC i69: I960 Jab 
U 832: 1960 Cr LJ 1620: AIR *960 Madh Pra 
395 (396, 397) (Prs 2, 4) (DB). 

-Ss. 380, 378, 24, 395 — Demolition of build¬ 
ing and removal of material — No violence used 
— Offence is theft and not dacoity — Wrongful 
toss to owner — Intention to cause wrongful toss 
can he presumed — There therefore dishonest 
taking. See Penal Cude v /fl860), Sec. 378. 1961 

(2) Cri U 364: AIR 1961 Pat $62 (DB). 

-S. 380 — Essential ingredienls of offence of 

theft viz.. (1) dishonesty and |2) removing of 
movable property Irom possession of another be¬ 
ing missing, accused held could not be held 
liable under Section 380. See Cr. P. Code (1898), 
Section 561-A. AIR 1955 NUC (Raj) 4036. 




/ 


2. Evidence and proof. 


• S. 380 — Evidence and proof — Recovery 
of stolen articles !it instance of accused from open 
field accessible to j\W and sundry — Exclusive 
possession of article's by accused held not conclu¬ 
sively proved to sustain conviction undeia^Sec- 
tion 380 — Evidence Act 1 18721. Section 114. 
AIR 1954 SC 39, Foil. 1965 All Cri R 30: 1065 
AH U 264.: 1964 All WR (HC) 783. 

Ss. 380, 378 and 24 — Ingredients of offence 
under Section 380 — Removal of press from 

complainant's possession — Whether such remo¬ 
val takes place during day or during night and 
whether such removal is effected under a claim 
of right or not. is in law, done dishonestly — 
Hence all ingredienls necessary to be proved for 
establishing offence under Section 80 are present 
U41: AIR 1959 Andh Pra 630 (632) 

[Reversed in’.AIR - 1962 SC 586.] 

-Ss. 380 and 457 — Applicability — Evidence 
— Fact that Ihe accused leading police to snot 
of concealment not only proving that he knew 
where incriminating articles were but materially 
supporting story given by approver who alleged 
that accused took part in theft — It cannot bo 
said that accused could be convicted only undei 
Section 411 and not under Section 380 or 457 

ioQi Pc ??i < 1860 >» Sec K°n 457. 1957 Cr U 
1231: AIR 1967 Assam 168 (DB). 

S. 380 — Identity of material objects — Dis¬ 
crepancy ns to content or carat of gold or shape 
JJ ““5®? watch whether fatal — Evidence Act 
(1 of 1872), Section 114 (a) — Possession * of 
stolen properly seized after thirty days — Pre- 
Sumption from nature of property recovered. 

The fact that both the wrist-watch and the 
bracelet were, seized together is a point of some 
sigmficance in establishing the identity gf holh 
The discrepancies as to the contenT“'or carat of 

5*nnd° in \h Exb i bl1 P " 3 re P°rt made by P, W 
5 and in the evidence of P. W 4 if ™ 

moment because as testified by P. W 5 his read 

mg of the same was only "an approximatioJ: 
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Ollier discrepancies, if they were really so, as to 
the shape of the watch or the name are 
inconsequential. 

In order to put the accused on his defence, 
his possession of the stolen property must be 
recent; although what shall be deemed recent 
.possession must be determined by the nature of 
»the articles stolen, i.e., whether they are of a 
nature likely to pass rapidly from hand to 
hand; or of which the accused would be likely, 
from his situation in life, or vocation to become 
possessed innocently. 1962 Kcr LT 759: 1962 

Kcr LJ 840: (1963) MU (Cr) 401. 

-S. 380 — Intention or knowledge — Proof 

— Property used as place of worship subsequent¬ 
ly obtained by accused through Court — Accused 
in pulling it down can have no intention to insult 
religion of others — There could also be n 6 theft 
ot articles found therein. See Penal Code (1860), 
Section 295. 1961 (1) Cr U 82: AIR 1961 Ker 

28 (DB). 

-S. 380 — Evidence and proof — Com¬ 
plainant's house burgled — House belonging to 
accused searched — Accused’s wife seen leaving 
house in hurry with bundle — Stolen property 
recovered from wife — Accused dumb and deaf 
and verging on lunacy — Accused absent at lime 
of search — Accused, found subsequently, bring¬ 
ing from somewhere another bundle of stolen 
property — Held, it was accused who committed 
offence. AIR 1955 NUC (Modh Bha) 3881. 

—S. 380 — Articles (toda) which were alleged 
to have been stolen recovered on information 
supplied by accused — Accused claiming it as 
his own — Articles of common use amongst 
people of community of accused — Alleged owner 
of articles identifying them as his own — No 
special, identification mark indicated — Weight of 
article not known — It is not sufficient evidence 
of identification. MBLJ 1955 HCR 1194. 

3. Defence. 

O-S. 380 — Charge of theft — Bona fide 

claim of right is good defence. See Penal Code 
(I860), Section 379. 1962 (1) Cr U »18: AIK 

1962 SC 586. 

-Ss. 380, 379 — Creditor through his servant 

seizing radio of debtor openly, claiming it as 
security for debt — Charge ot theft — Defence 
ol bona fide claim of right — Claim *>! right 
though invalid in law, not altogether false pre¬ 
tence — Held, seizure might be a tort justdymfi 
claim in damages but not act ot theft — Hfiu, 
further, servant having acted under directions ot 
master his conviction also, could not he sustain¬ 
ed. See Penal Code (I860). Section 3*9. IMo 
(2) Crl U 652 (2): AIR 1965 Mad 483. 

4. Convlclion and sentence. 

-S. 380 — Theft of cattle — Sentence. 

India being an agricultural country, theft of 
cattle must be regarded as a serious otrence. 
(The sentence of two years rigorous jmpmrn 
menl with fine was held proper) 19nl RD (HC) 
273 (1): 1951 All WR (HC) 616: 19ol All Cr C 
158: 1951 All LJ 080. 

-Ss. 380 and 457 - Sentence. 

Accused found guiltv of olTence under Sections 
* 4 KU and 457 I P Code — Property involved being 
rice woHh r!: 10 - Three months’ rigorous jm, 
prisonment held sufficient. 2 MU 

(Andhra) 226: AIR 1955 NUC (Andh Pra) 3614. 

_S. 380 read with Section 73 — Power of 

police Officers to arrest without warrant 


Arrest and seizure legal — Articles* properly 
identified — Conviction held proper. See Crimi¬ 
nal P. C. (1898), Section 51. 1962 Ker LJ 840. 

-Ss. 380. 454 — Theft — Bona fide claim of 

right — A breaking open lock and removing 
ornaments of B, his sister-in-law, in belief that 
ornaments were joint family properly — A’s 
claim proved colourable pretence — Conviction 
held proper — Sentence, however, held should be 
reduced. 


A claim of right asserted in defence against 
prosecution for theft must be an honest one. 
albeit unfounded in law or in fact and if it is not 
in good faith but merely a colourable pretence 
to obtain or keep possession of the property, it 
will not avail as a defence. AIR 1917 Cal 648, 
Rel. on. 

Where A broke open the lock of a room and 
removed a box of ornaments belonging to B, his 
sister-in-law, alleging that he considered the 
ornaments to be joint family properly in which 
he had a share and not the stridhan property of 
B, and it was found, in fact, that they were the 
stridhan property of B. and not ancestral property 
liable lo partition: 

Held, that in view of these findings for which 
there was adequate material on record, A s assert¬ 
ed claim of right could not be said to be bona 
tide and was a mere colourable pretence to retain 
possession of property to which he was not en¬ 
titled. A’s conviction under Sections 380 and 4o4 
was, therefore, proper: Case law discussed. 

Held, further, that the case was not, however, 
one lor severe punishment. Although A acted 
with highhandedness and by taking the law into 
bis own hands caused wrongful loss to B ana 
wrongful gain to himself, he was not an ordinary 
thief or housebreaker. He was related to B by 
marriage and was suffering from the °bs e ssion 
that the other members ol the family were depr • 
ing him of a share in the family property, lne 
sentence of imprisonment should, in the circ 
stances, be set aside and replaced by coneurrcm 
imprisonment until the rising otXheCouv 
each ol the aforesaid sections. The fine yarded, 
u. inn however, to he increased to i»s. 

MCri iJ JioUWO m LJ 346: I™ (Mg) 

526: AIR 1950 Nag 92 (94) (Prs 8. 12. M). 

-Jl4s. 380 iind 411 - Evidence - Only evidence 
against accused was llicir alleged ^nfessi n lo 

Court is justified. 1965 BLJft aj '’- 

_S s 380 and 457 — Sentences — 

under Sections 380 and 457 

industrial area - Property worth Ks 1 l 5-JW __ 
- Deterrent sentence should nllI ^ j s Chcrous. 
Sentence of one month on each count is lud 

1965 BLJR 655. 

__S. 380 - Evidence - Conviction based ( ^ 
evidence of recovery of P™P cr, v ^ ™ nvic . 
from accused which " a *. re ' Conv iction in 

lion not leading to any discos <- ee Evidence 

the absence of any other eside ^ 2546. 

Act / 1872), Section 2/. AIR 19ou Ml __ 

Jfss. 380. 405 and 406 -ion 

“Entrusted with P r "P erl > ° r , Section 406 not 
over property” - Charge Z\! Section 380 can 

be a mad°e Ul -'(CriS P- Cj. (1898). Section 237). 

AIR 1955 NUC (Sou) 50o3 (DB). • » 
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5. Procedure. 


g.- Ss. 380 and 451 — Offences under, committed 

in 194$ in Jhabua State which subsequently 
became part of Mndhva Bharat — Law in lorn* in 
that State was Indian Penal Code which wa> sub¬ 
sequently continued in force hv Regulation ol Gov¬ 
ernment Act (M. B. Act 1 oi 194X1. and Part B 
States (Laws) Act (3 of 19511, alter it became 
part of Madliva Bharat — Accused can he tried 
and punished in respect of those offences in 1955. 
Narwnr Singh v. State of Madliva Pradesh. 1902 
SCD 503: (1962) 2 Ker LR 225: (1963) 2 SC? 372: 

1962 Supp (2) SCR 973: (1963) 2 SCWR 375: 1964 
(2) Cr U64 (SC). 

-Ss. 380, 120-B and 409 — Charge under — 

Conviction under Section 120-B — Accused can 
be tried and punished under Section 120-B even 
when charge under Sections 409 and 380 cannot 
be made out. See Penal Code (i860). Sec¬ 
tion 120-B. 1959 Cr U 18: AIR 1959 All 75. 

-S. 380 — Criminal P. C. (1898), Sections 423 

(1) (a) and 32 — Appeal against acquittal — 
Accused found guilty — Power of High Court 
to pass sentence — Limitation on power — Trial 
Court, a Court of Second Class Magistrate—Maxi¬ 
mum sentence that the High Court can award in 
a case under Section 380 would be six months 
imprisonment of either description and a fine of 
Rs. 500. See Criminal P. C. (1898). Section 423 

(1) (a). 1959 Cri LJ 1141: AIR 1969 Andh Pra 
630. 

[Reversed on another point in AIR 1962 SC 
5861 

-Ss. 380 and 411 — Scope — Procedure — 

Theft in Assam — Stolen articles recovered in 
Punjab — Case under Section 380, registered and 
investigation started in Assam — Subsequently 
•case under Section 411 in Punjab — Trial under 
Section 380 — Should have priority. See Crimi¬ 
nal P. C. (1898), Section 185 (2). 1959 Cr U 169: 
AIR li5^Assam^2e. 

. * 3 —Ss. 380, 323 and 147 — Complaint under Sec¬ 
tions 147 and 380 against three accused but 
. summoned under Sections 380 and 323 — Partici¬ 
pation of other accused not proved — Charge 
. under Section 380 not fullv established — Charges 
1 under Sections 147 and 380 must fail but accused 
can be held guilty of , minor offence under Sec¬ 
tion 323 for their individual acts of assault. Sec 
Penal Code (1860), Section 823. 1968 Crl LJ 339 

(2) : 1965 BUR 278. 

380 — Document produced by defendant 
to civil suit for being filed — Plaintiff removing 
document from record before it is actually exhi¬ 
bited and inserting another document forged by 
^ mm in its place — Document is ‘property' — 
Complaint by Court concerned necessary for pro¬ 
secution of plaintiff for offences under Sections 
467 and 471 but not for offence under Section 380. 

P ’ C * (1898 >’ Seclion 195 (O. 

1963 (2) Cr U 558 (GuJ). 

i 389 T Applicability — Deaf and dumb ac¬ 

cused — Rule as lo trial stated — It is unsafe to 
act on'‘there gestures and convict a deaf and 
t p £ rson f° r offence under Sections 454 and 
I P. Code. Sec/Criminal P. C. (1898), Sec- 

(Mad) M48. (19B5) J 1 *™ 113: A1R 1055 

. 38l J a nd *** — Evidence Act (1872), Sec- 
II . 4 L IU i u - (a) — Accused found to be in 
i.OT 510 * of st °l en artic ^ es Wh> days after theft 
enC t, *° show ! hat accused committed 
■lint tlL ex Plahaiion by accused aboil! 

bSS£r-& - rUde . 4 — Abcused “nst fc 0 

presumed to be Receiver of atoleh properties abd 


as sikIi is liable for punishment under Sec. 411, 
I. P. Code — There is no legal bar to conviction 
111 accused under Seclion 411, even though he 
was charged onlv under Section 380. I. P. Code 
in \ic\v oi Section 237, Cr. P. Code. See Evidence 
Act 1 1X72). Section 114. Illus. la). (1964) 6 

Orissa JD 12. 

•Ss. 380. 75 — Trial under Section 380. Penal 


- - • - • w v W V • • - - - » ^ -- - — ~ 

Code — Accused questioned about previous con¬ 
viction when examined under Section 342 — It 
is improper — Proper procedure pointed out. 
See Criminal P. C. (1898). Section 342. AIR 
1955 NIC (Pcpsu) 1114. 

-S. 380 — Private complaint and police report 

regarding cognizable offence — Magistrate can 
direct police to submit charge sheet. See Cri¬ 
minal P. C. (1898). Section 190. 1959 Ra| L\V 

597: ILR (1959) 9 Raj 671. 

SECTION 381 

--Ss. 381 and 461 — Domestic servant decamp¬ 
ing with master’s ornaments worth Rs. 10.000 — 
Inadequate sentence — High Court will interfere. 

1959 Jab LJ 738: 1959 MPC 441: 1959 MPU 800. 

-S. 381 — ‘Shall also be liable to fine’ — In¬ 
terpretation — Direction. 

The word liable’ means a future possibility 
or probability happening which may or may not 
actually occur. The Magistrate has the power to 
impose fine under Section 381 but is discretionary. 
1957 Cr U 389: ILR (1957) PunJ 426: AIR 1957 
PunJ 55 (56) (Pr 9). 

SECTION 382 

“ Ss. 382, 34 — Common intention to commit 
theft — Presumption of offence under Sec. 382. 

51 Crl LJ 744: AIR 1950 Kutch 29 (29) (Pt B) 
(Pr 6). 

S. 382 — Sentence — Theft committed by 
armed person* — Two years’ rigorous Imprison¬ 
ment held proper. 

Where an offence of thefl was committed by 

• persons armed with weapons who threatened the 
. owner of property with hurt or death and the 

accused were sentenced to two years’ rigorous im¬ 
prisonment, it was held .that the offence being 
very serious, practically one of highway robbery, 
.the sentence was not excessive even taking inio 
account their custody for six months. (Sentence 
of one young person of .16 years who was in 
custody for 8 months was . reduced to period 
already imdei^on c ). 61 Crl LJ 744: AIR 1950 
Kutch 29 (29) (Pt C) (Pr 7). 

SECTION 383 , 

* ® c 7, . Ss ‘ 38 *< 503 » 508 — Charge against ap- 

K . 1 ? *f av f ln * emitted criminal Inllmlda- 
by ^threatening x and bis daughter with In- 

h ° th iu r e P u,0 ^° n by having indecent photo- 

5E* phs P p b J? h ? d . w lh ln,ent t0 cause alarm to 

to Miit* ?i!!? ,nle 1 n,, ° 11 of appellant not so much 
to cause alarm only as to make X pay ‘hush 

1 552?* 6pm C °? V M i ll0 “ undep Section 506, Penal 

Sc^||on^637). n ° ~ Code (18&, 

cuU? d act (i !n ,h S nL? n °‘ Unoften that n Wrll- 

definition of » 6 ° ■ % aspe i ls came within the 

t iri 
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Uon 503. On the finding of the Magistrate, 
winch finding was affirmed by the High Court, 
the appellant was clearly guilty of the offence of 
criminal intimidation, (ii) It was true that the 
charge as framed against the appellant was not 
as clear as it might have been. But in the ab¬ 
sence of any prejudice caused to the appellant by 
reason ol the delect, if any, in the charge as to 
the intent of the appellant, the conviction could 
not be attacked as illegal. Romesh Chandra 
Arora v. State. 1960 Mad \VN 9: 1960 SCJ 193: 
1960 MLJ (Cr) 112: 26 Cut LT 225: 1960 All Cr 
H 104: 1960 Cr LJ 177: ILR (I960) Puni 272: 
(1960) 1 SCR 924: (1960) 1 Her LR 49: (1960) 
All \\R (HC) 119: AIR 1960 SC 154 (157) (PI A) 
(Pr 6)* 

-Ss. 383, 384 — Applicability — Threat to re¬ 
port an offence to authorities — No Injury 
threatened. 

The applicants in revision, public servants were 
convicted of the offence under Section 384. Penal 
Code on the finding that they held out the threat 
under colour of their office that they would 
report if the complainant fed more than 25 guests 
at his nieces wedding and obtained money from 
him for refraining from doing so. 

Held, in revision, that the threat aforesaid was 
no injury within the meaning of Section 44 read 
with Section 43 of the Penal Code and there¬ 
fore, even if they obtained monev thereby, they 
could not be held guilty of the offence under Sec- 
linn 384 of the Penal Code. AIR 1929 All 935; 
53 All 203. Dist.; AIR 1919 Mad 954; 42 Mad 
615 IFB). Foil. 52 Cr LJ 873: AIR 1951 AJiner 
64 (2) (65) (Pr 3). 

-S. 383 — Criminal P. Code (1898). Sec. 197 

— Covenant of merger by which United State of 
Rajasthan was created. Article 17 — Warrant for 
extradition issued by Regional Commissioner of 
Rajasthan — Enquiry into offences under Sec¬ 
tions 383 and 420, Penal Code — Sanction of 
Rajpramukh, is not necessary. See Criminal P. C. 
(1898), Section 197. 51 Crl LJ 947: AIR 1950 All 
342. 

-Ss. 383 and 384 — Essentials to be proved — 

Forcibly taking away — Offence. 

To attract the operation of Sections 383 and 
384, I. P. Code, there must be a delivery of the 
property by the victim and the will to do so must 
be engendered bv the fear which should have 
proceeded from the extortioner antecedent to the 
delivery. Hence, where an accused is proved to 
have snatched away certain papers and accounts 
from the complainant in spite of the latter’s 
resistance, a conviction for extortion would not 
at all be justified. The accused may be guilty 
of robberv but certainly not of extortion. 1950 
ALJ 711. 

-S. 383— Charge of extortion or one 

under Section 161 — It is quite conceiv¬ 

able that a public servant may commit extortion 
bv compelling a person put in fear to part with 
property — But whether in a given case, the 
evidence makes out a charge of extortion or one 
under Section 161, Penal Code is a question to be 
decided upon the facts of each case. 1956 Crl 
U 522: AIR 1956 Cal 116 (117) (PI A) (Pr 10). 

•-Ss. 383, 327 — “Property” — Meaning of 

— The word ‘property 1 occurring in this section 
must be taken to mean both movable and immov¬ 
able property — Hyderabad Penal Code, Sec¬ 
tions 267, 319. See Penal Code (1860), Sec. 32/. 
52 Crl LJ 912 (1): ILR (1951) Hyd 607: AIR 1951 
Hyd 91 (FB). 

-Ss. 383, 390, 392 — Dishonest Intention. 

Where the accused extracted his annual re¬ 
muneration as a village barber from the com¬ 


plainant malguzar before it became due at the 
end of the year by putting him in fear of insist 
hurt, the accused is liable under Section 392 as 
the accused intended to cause wrongful loss to 
the complainant 1^ Nag U 318: ILR (1950) 
Nag Ao: AIR 19o0 Nag 214 (215) (Pr 7). ; 

Ss. 383, 384 — Cattle Illegally seized — Per¬ 
son seizing refusing lo release them unless monev 
was paid — Offence under Section 384 held com. 
milled — (Cattle Trespass Act (1871), Sec. 22) - 
(General Clauses Act (1897), Section 26). 

It a person’s cattle are illegally seized and the 
person who seizes the same refuses to release 
them and threatens to impound them unless he 
was paid some money, such action on his part 
would amount to threat of injury to the property 
of the person whose cattle are thus illegally seiz¬ 
ed and would amount to extortion. AIR 
1924 All 197, Rel. on. 

It is true that for the same act prosecution 
under Section 22 of the Cattle Trespass Act 
may lie against the offenders. But the mere fact 
that there is an alternative remedy for such il¬ 
legal seizure of cattle would not justify the Magis¬ 
trate taking the view that prosecution under Sec¬ 
tion 384 of Penal Code would not lie. (1956) 22 
Cut LT 417. ™ 

-S. 383 — Ingredients of offence — Terror or 

threat of criminal charge — Offence — “Injury* 
— If confined lo physical Injury. 

Section 383, I. P. Code, requires the person to 
be put in fear of injury'; the injury’, however, need 
not necessarily be physical. A terror (or threat) 
of a criminal charge, whether true or false, 
amounts, to fear of injury’, and the act of putting 
a person in terror of a criminal charge amounts 
to an offence of extortion under Section 383, I. P. 
Code. 7 WR (Cr) 28, Ref. 1952 Cr LJ 1391: 
AIR 1952 Pat 379 (380) (Pt A) (Pr 2). 

-S. 383 — Offence of extortion when com¬ 
plete — Anticipatory permission to investigate — 
Validity—The essence of the offence of extortion 
is in the actual delivery of possession of the pro¬ 
perty bv the person put m fear and the offence is 
not complete before such delivery — An anti¬ 
cipatory order to investigate is not valid order. 
1955 Crl U 839: 8 Sau LR 221: AIR 1955 Saa 
42 (44) (PI A) (Pr 4) (DB). > 

SECTION 384 *•’■ 

•-Ss. 384, 383, 593, 606 — Charge against 

appellant of having committed criminal intimida¬ 
tion by threatening X and his daughter with in¬ 
jury to their reputation by having indecent 
photographs published with intent to cause alarm 
to them — Real intention of appellant not so 
much to cause alarm only as to make X pay 
‘hush money 1 — Conviction under Section 500# 
Penal Code, held not illegal. See Penal Code 
(1860). Section 383. 1960 Crl U 177: AIR 
SC 154. 

-Ss. 384, 383 — Threat of injury — Threal 

to report offence to authorities — Held, that tne 
threat was no injury within the meaning of sec¬ 
tion 44 read with Section 43, Penal Code bee 
Penal Code (1860), Section 383. 52 Crl LJ W 
AIR 1951 Ajmer 64. ( <u)M 

- Ss. 384 and 383 — Essentials to be proved. 

To attract the operation of Sections 383 an 
384 there must be a delivery of properly by w 
victim and the will to do so must be e“gende«d 
by the fear which should have proceeded from 

the extortioner antecedent to the d ^'^ ry ;snatchf* 
where an accused is proved to ha\e sna 
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8 way certain papers and accounts from the com¬ 
plainant in spile of the Jailer's resistance a con¬ 
viction for extortion would not at all be justified. 
The accused may be guilty of robUrv but certain¬ 
ly not of extortion. 1950 Ail LI 711. 

-S. 384 — Cattle illegally seized — Person 

seizing refusing to release them unless money 
was paid — Offence under Section 3S4. Penal 
Code held committed — Remedy under Sec. 22, 
Cattle Trespass Act, no bar. See Penal Code 
(I860), Section 383. (1956) 22 Cut LT 417. 

-Ss. 384, 353 — Sentence — Award of six 

months rigorous imprisonment held, not harsh. 
See Penal Code (i860}. Seclion 353. 1965 (1) Cri 
U 60: AIR 1965 Pal 8. 

-S. 384 — Prevention of Corruption Act (1947), 

Sections 5. 6 — Complaint disclosing offence re¬ 
quiring sanction — Trial for offence not requiring 
sanction is not raid. Sec Prevention of Corrup¬ 
tion Act (1947). Section 5. 1955 Cri LJ 1382: AIR 
1955 Pot 453. 

-S. 384 — Criminal P. Code (1898), Sec¬ 
tions 155 (2), 190 — Unauthorised investigation 
into non-cognizable offence — Trial on basis of 
police report based on such unauthorised investi¬ 
gation, is vitiated as without jurisdiction. See 
Criminal P. C. (18981, Section 155 (2). 1955 Cri 
LJ 839: AIR 1955 Sau 42 (DB). 

SECTION 385 

-S. 385 — Constitution of India. Article 134 

(1) (c) — Certificate of fitness — Terror of cri- 
mina! complaint — Terror of criminal complainl 
whether true or false amounts'to fear of injury 
and guilt or innocence of the party threatened is 
immaterial — The point involved in the case 
was held to be not of such a public or private 
importance that a certificate of fitness can be 
issued. 1952 Cri LJ 1037: AIR 1952 Kutch 54 
(65) (Pt B) (Prs 6, 9). 

SECTION 386 

• S. 386 — Accused having common inten¬ 
tion and common conspiracy — Conviction and 
sentence — Concurrent finding — Effect — It is 
not . open to challenge in the appeal before the 
supreme Court under Article 136. See Penal 
Code (I860), Section 304. 1957 Cr LJ 559: AIR 

1957 SC 381. 


- 386 — Proof — Accused charged under 
Sections 302. 364 and 386, I. P. Code — Confes- 
?. n relied in respect of offence under Sec¬ 
tion 302 --- Value in regard to other offences — 
ineir confessions in regard to other offences can 
j>e relied upon in so far as these offences are 
oased on circumstantial evidence. See Evidence 

381 1872 * S ’ 24 * 1957 Cr LJ 559: A,R 1957 SC 


^388 — Applicability — Recovery of ran- 
som under threat of murder of son — Offence 
u, Ane . acc uscd are guilty of aggravated form of 
mil exertion. Sec Penal Code 

SC 381 SCCtl ° n 364 * 1957 Cr U 5595 AIR 1967 

J - SECTION 387 

riKaiuJ * 37 " 7 . Charge should contain precise ac¬ 
tion Cha , r se under one section — Convic- 

Spp p P n< D r /? n ?^ er — Conviction was held bad. 
70 ? lms) ' Section 121. 1960 Cr LJ 

78. AIR • I960 Macjh Pra It. 

F 7 — Criminal trial — Standard of proof 
Court- must be satisfied that prosecu. 
sJtini ?>mt U i2L b 5^ rue - See Evidence Act (1872), 


SECTION 390 

-S. 390 — Applicability—Theft when robbery. 

Thell will become robberv onlv it in the com¬ 
mitting of theft or in order to the committing of 
theft or carrying away or attempting to carry 
away property obtained by theft, force is used. 
Where. Iherelore. no force or show of force is 
found to have been used in the committing of 
theft, etc., the accused cannot be found guilty 
or the offence of robberv. AIR 1952 All 785, Disl¬ 
ing. 1954 All \VR (HC) 510: 1954 All LJ 670: 
1955 Cr LJ 336: AIR 1955 All 128 (130) (PI B) 
(Pr 4). 

-S. 390 — Applicability — When theft becomes 

robberv — Accused leaving subject-matter of 
theft and running — When challenged bv one of 
pursuers returning and attacking him — Robbery 
is not committed because violence was used to 
destroy evidence of identification and that will 
not convert theft into robbery. AIR 1965 NUC 
(All) 4439. 

-Ss. 390, 392 and 302 — Conviction — Sepa¬ 
rate convictions — Accused carrying away stolen 
property apprehended by owner — Accused 
sinking him with knife and killing him — Accus¬ 
ed can be convicted both under Section 392 and 
Section 302. AIR 1955 NUC (All) 3573 (DB). 

-S. 390 — Ingredients of ‘robbery’ — ‘For the 

end’ — Implications o( — Hurt or violence caused 
at the time of theft — Inference — If can be 
said to be caused for purpose of theft. 

Before theft can amount to ‘robbery’ the off¬ 
ender must have voluntarily caused or attempted 
to cause to any person death or hurt or wrongful 
restraint, or fear of instant death or of instant 
hurt or of instant wrongful restraint. The second 
necessary ingredient is that this must be in order 
to the committing of the theft, or in committing 
the theft, or in carrying away or attempting to 
carry away property obtained by the theft. The 
third necessary ingredient is that the offender 
must voluntarily cause or attempt to cause to 
any person hurt, etc., for that end. 

Where two views can be taken as to the ob¬ 
ject for which violence had been used by the ac¬ 
cused, it would be safer to take the view which 
is more favourable to the accused. (1961) 2 GuJ 

}db) 678: 1962 * 2) Cp U 415 (416, 4!7) (Pr 20) 

Ss. 390, 392 — Applicability — Theft ac¬ 
companied by force — Offence under Section 392 
made out. AIR 1955 NUC (Him Pra) 4302. 

S. 390 — Robbery and murder as part of the 
same transaction — Recent and unexplained 
possession of stolen property is not only pre¬ 
sumptive evidence against accused on charge of 
robbery but also on charge of murder — Murder 
by child below 16 years — Sentence — More ap- 

n r ° P ^i at .j sccl ! on for dealing with accused under 
the Children Act (Trnvancore. 1120), is Section 33. 

^Sforu'S 1 ' 5 "' 300 - 1956 Ktt LT 

® 7®** 300 — Stolen property of de¬ 

ceased found in possession of accused — Justifies 
an mfcrencethatthey took part in robbery. See 
Penal Code (1860), Section 300. 61 Cri LJ 1266* 
AIR I960 Madh Bha 76 (FB). 

~ Ss. 390, 383, 392 — Dishonest intention — 
Accused extracted his remuneration as a village 

t I 

Code H«o). 

‘“KMdlenta — Section 399. 
a T.u e definition of. robbery requires that either 
d “ lh or hurl, wroorfu, =o?fi„em"m is oLef" 
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accused had 
It cannot be 
the accused armed 
victims amounts to 
in law. There must he 
any injury caused to the vic- 
force towards them. AIR 1933 
24 Cut LT 70: ILK 
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the victims put in fear of such result. Merely 
Decause the accused were armed with lathis when 
lnc> removed the articles from the person of the 
iictims it cannot be held that the 
committed the offence of robbery, 
said that the very presence of 
with lathis in front of the 
wrongful confinement 
some evidence of 
tims or use of 

All 114, Dissented from. _ _ 

(1958) Cut 169: 1959 Cri U 1203: AIR 1959 0rirsa 
171 (173) (Pr 6). 

S. 390 — Applicability — Force used in carry¬ 
ing goods — Offence — Section 379. 

When force is used when the person who had 
obtained or taken the goods was in the process 
of earning or attempting to earn* them, the off¬ 
ence is robbery and not theft. 1958 BLJR 238. 

-Ss. 390 and 391 — “For that end* — Vio¬ 
lence used In attempt to escape and not to com¬ 
mit theft — This is no dacoity. 

One important portion of the definition of 
‘‘robbery" is the words “for that end". In other 
words, the violence must be used for the purpose 
of achieving the end of theft. If violence is used 
for any other purpose then it cannot be said to 
be a robbery. Thus where theft has already been 
committed and the thieves cause injuries in their 
attempt to escape and because one of their com¬ 
panions was being assaulted and not to commit 
theft, the element of robbery is wanting and it 
cannot therefore be said that there is a dacoitv 
committed. 1956 BLJR 473: 1956 Pat LR 108. 

-S. 390 — Ingredients — Accused setting out 

to remove paddy bundles — One of them caught 
hold of by complainant and assaulted — Accused 
returning the assault — Case held did not fall 
under Section 390. AIR 1955 NUC (Pal) 443. 

-Ss. 390, 379 — Theft when becomes robbery 

— Assault must be found to have been committed 
for purpose of committing theft, or earning 
away or attempting to earn* away property ob¬ 
tained by theft. See Penal Code (i860), Sec¬ 
tion 379. 1954 Crl LJ 215: AIR 1954 Pat 
157 (DB). 

-Ss. 390, 392 and 379 — Applicability — 

Theft or robbery — “Carrying away", means if 
fear of death, hurt or wrongful restraint is caused 
alter committing theft, in order to earn* away 
properly obtained by theft, offence would be 
robbery — Fear of death after offenders make 
good their escape with property — Case will not 
be robbery. AIR 1955 NUC (PunJ) 3440. 

-S. 390 — No mention in F. I. R. that ac¬ 
cused had murdered a boy and removed orna¬ 
ments from his bodv and had sold them — From 
prosecution evidence also it cannot be concluded 
that he caused the death of the boy and stole the 
ornaments from his person — Conviction for mur¬ 
der and robberv cannot be sustained. See Cri : 
minal P. C. |1898i. Section 367. 1952 Raj Ln 

140: ILR (1951) 1 Raj 806. 

-Ss. 390, 394. 397 and 379 — Theft when 

amounts to robbery. 

Theft is robbery if, in order to the committing 
of the theft, or in committing the theft, or in 
carrying away or attempting to earn* away pro¬ 
perty obtained by the theft, the offender, for that 
end, voluntarily causes or attempts to cause f° 
any person hurt etc. The words Tor that end in 
Section 390 clearly mean that the hurt caused 
must be with the object of facilitating the com- 
mitting of the theft or must be caused while the 
offender is committing theft or is carrying away 
or is attempting to carry away property obtained 
by the theft. It docs not merely mean that the 


assault or the hurt must be caused in the same 
transaction or in Ihe same circumstances. \IR 
1941 Oudh 476: AIR 1918 Mad 821 and AIR jot* 
Lah 407, Ref. 

Where hurt was caused first and theft was the 
last act of the accused: 

Held, that offence, if any, was mere theft and 
not robbery. 5 Sau LR 21: 1953 Cri LJ 909: AIR 
1953 Sau 85 (86) (Pt B) (Pr 4) (DB). 

SECTION 391 


S. 391 — Dacoits unsuccessful in removing 


not only 
or more 


any booty — Dacoity if committed. 

The word ‘dacoity* has been defined 
where a robbery is committed by five 
persons but where five or more persons had 
attempted to commit a robbery. In view of the 
definition of a dacoity the argument that, as the 
dacoits were unsuccessful in removing any booty, 
no dacoitv was committed, is misconceived. 1951 
All U 567: 52 Crl LJ 1514: 1951 Ail \VR (HC) 
588: 1951 All Cr C 146: AIR 1951 All 834 (835) 
(Pt B) (Pr 8) (DB). 

-Ss. 391 and 395 — Offence of dacoity — Ac¬ 
cused, more than 5, breaking open house and re¬ 
moving material after dismantling it — Accused 
chasing and threatening to beat servant of owner 
in charge of house, when he stopped them from 
breaking open the house — Ingredients of off¬ 
ence of dacoitv held made out. 51 Crl LJ 1244: 
ILR (1951) 2 AH 660: AIR 1950 All 471 (474) 
(PI D) (Pr 26) (DB). 

-S. 391 — Five accused charged — One ac¬ 
quitted — Rest cannot be convicted — (Criminal 
P. C. (1898), Section 439). 

Where five persons were charged under Sec¬ 
tion 395, and it was not the prosecution case that 
there were any more persons who took part in 
the dacoity, and one of the accused was acquitted, 
the remaining four accused cannot he convicted 
under Section 395. AIR 1957 Andh Pra 954, Re), 
on. 

(On the facts of the case, instead of remanding 
the case to see if the accused could be convicted 
for lesser offence, his Lordship acquitted the ac¬ 
cused — AIR 1954 SC 51, Rel. on.) 1958 (r LJ 
1001: AIR 1958 Andh Pra 510 (511, 512) (Prs 7, 
9). 

-S. 391 — Essence of offence — Common ob- 


the 


ject. . ( 

The essence of Ihe offence of dacoity is 
conjoint act of five or moie persons to com¬ 
mit or attempt to commit robbery. Only or 
acts committed by one of the members ol me 
unlawful assembly in pursuance of the common 
object, could all of them be found guilty. 

Thus where the accused were actuated by me 
common object of rescuing certain persons tr° n 
the custody of the Prohibition Guards and m 
attempting to rescue them, one of the memDe 
ol the unlawful assembly suddenly seized an ob¬ 
ject in the hands of one of Ihe officers, it 
not he said that it was the conjoint act of 
ihe members of the mob and hence the w**" 11 ? 
ingredient to constitute an offence of dacoii> 
absent. (1954) 2 MU (Andhra) 248. 

-S. 391 — Conjointly. . nnr , fln t 

The word ‘conjointly- is the most .mpor 
word bearing on the liability of persons accused 
of an oITence of dacoity. While it n ’ a> . b f lhe 
to say that common intention is noP" rl d j„ 
offence of dacoity. the word •conjomtly us^^n 
S. 391 manifestly refers to united an f. ^" sac- 
action of the persons participating in the 'ran 

tion. If individual acts of P e «° r ns co c “"r ed afuon 
ably be referred to a united or concerted 
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f such persons, there cannot be anv question of 
any conviction for dacoitv of the "roup ol per¬ 
sons concerned. 

The prosecution case was that the ;ktumm 1 per¬ 
sons in a body surrounded the complainant ' cart 
to see if it carried anv paddy. The complainant 
who was following the cart on a hii vcle resented 
this interference and had an altercation with the 
accused. Some of the accused got infuriated and 
began to assault the complainant and his compa¬ 
nion and ultimately dispersed alter taking awnv 
their bicycles. There was no grain in the carl 
and nothing was removed from it. 

Held, that the original concerted action which 
the accused persons might have had in view 
came to an end with the assault on the com¬ 
plainant and his companion and if thereafter 
some of the accused acted individually and re¬ 
moved bic voles, it could not be said that the 
other persons were acting conjointly with those 
who removed the bicycles, so as to make each 
of them liable for theft or dacoitv. 52 Crl LJ 
1380: ILR (1951) 3 Assam 365: AIR 1951 Assam 
143 (2) (143) (PI B) (Pr 2) (DB). 

-S. 391 — Dacoity — Sufficiency of evidence. 

Where the evidence was that some persons on 
(he top of the house of another person got into 
the house through the skylight and carried away 
some bags. 

Held, that that could not obviously be constru¬ 
ed as evidence sufficient for sustaining a specific 
charge of dacoity. 65 Mad LW 238: 1952 Mad 
WN 369: 1952 Mad WN Cr 81: (1952) 2 Mad LJ 
7: 1953 Crl LJ 29: AIR 1952 Mad 821 (824) (Pt E) 
(Pr 19). 

- S. 391 — Essentials — Mere presence with 

others not sufficient — Evidence of committing 
or aiding commission of robbery necessary. 1962 
(1) Crl U 168: AIR 1962 Manipur 7 (9) (PI A) 
(Pr 12). 

- S. 391 — Out of five accused challaned, Iwo 

acquitted on ground that only three had taken 
part in committing offence — These three held 
could not be convicted under Section 395 for off¬ 
ence of dacoity cannot be committed by persons 
less than five (obiter). 1952 RnJ LW 223: 1953 
Crl U 447: ILR (1052) 2 Rn| 177: AIR 1953 Raj 
<49 (61) (PI C) (Pr 5). 

■-S. 391 —Scope — “Common Intention” — If 

should he shared by nil nccuscd. 

Under Section 391, Penal Code, it is necessary 
that all the persons should share the common in¬ 
tention of committing robberv. 1956 Crl LJ 1021: 
AIR 1956 Via Prn 18 (18) (Pt B) (Pr 1). 

. SECTION 392 

•-Ss. 392, 34, 302 — Circumstantial evidence 

*“• Recent possession of stolen property belonging 
to murdered man — Charge of murder and rob¬ 
bery against three persons — No mention of Sec¬ 
tion 34 in charge — Two of them acquitted — 
Conviction of remaining accused under Scc- 
R°® s 302 and 392 held justified. See Penal Code 
(I860), Section 34. 1956 Crl LJ 790: AIR 1956 SC 
400. 

S. 392 — Illegal and unauthorised seizure of 
account books from factory' of Excise Depart¬ 
ment Officer — Owner does not commit offence 
under Section 392 in recovering them — If force 
is used in recovering books, case falls under Sec¬ 
tion 364 — Agent’s possession is principal's pos- 
See Penal , Code (1860), . Section 352. 
1965 (2) Crl U 682: AIR 1965 All 543. 

1 BiWcpOe of identification — Ap¬ 

preciation 6t <jn6 'of 'moist important factors 


for consideration is whether I here was sufficient 
|,..pi Jo,- iraIure* »•! an unknown person being 
well seen bv witnesses. See Evidence Act (1872), 
Section 9. AIR 1955 NIC (All) 5287 (DC). 

-S. 392 — Scope — Separate convictions under 

S« . linn* ;W2 and 302 — Accused in earning away 
slolcn property apprehended bv owner of pro- 
pertv — Accused striking him with a knife and 
killing him — II.* can he convicted both under 
Sections 302 ami 302 as he has committed two 
si pnrak* offence*. See Penal Code (I860). Sec¬ 
tion 390. AIR 1055 NIC (All) 3573 (DB). 

-Ss. 392, 302 — Murder and robberv — Cir¬ 
cumstantial evidence — On evidence accused held 
guilty under Sections 302 and 392. See Penal 
Code (I860), Section 302. 1965 (2) Crl LJ 63: 

AIR 1965 Andh Pra 251 (DB). 

-Ss. 392 and 411 — Theft and retention of 

stolen goods form one and some offence and not 
to be punished separately — Conviction under 
Section 392 — Conviction and sentence under 
Section 411 Improper. 

Considering the language ol Section 411. dis¬ 
honest retention is contradistinguished in that sec¬ 
tion from dishonest reception. In the former 
offence dishonesty supervenes alter the act of ac¬ 
quisition of possession, while in the latter dis¬ 
honesty is contemporaneous with the act of ac¬ 
quisition. The act of dishonest removal within 
the meaning of Section 379 constitutes 
dishonest reception within Section 411 and that 
being so the thief does not commit the offence of 
retaining stolen property merely by continuing to 
keep possession of the property he stole. The 
theft and taking and retention of stolen goods 
form one and the same offence and cannot be 
punished separately. 

Hence where the accused is convicted and 
sentenced under Section 392, his conviction and 
sentence under Section 411 cannot be sustained. 
Case law relied on. 61 Crl LJ 581: 1950 All \VR 
(Supp) 15: 1950 All Crl Cas 32: AIR 1950 East 
PunJ 60 (68, 69) (Prs 24, 27). 

-S. 392 — Applicability — Theft accompanied 

by force — Offence under Section 392 held made 
out. See Penal Code (1860), Section 390. AIR 
1955 NUC (Him Pra) 4302. 

■-S, 392 — Scope — Robbery or theft in dwell¬ 

ing house — Held, in circumstances, murder could 
not be said to have any connection with theft and 
hence offence committed by accused fell under 
•Section 380 and not Section 392. See Penal Code 
(1860), Section 380. 1953 Crl U 1065: AIR 1953 
Him Pra 105, 

1 S s * 392, 378 nnd 24 — Actual seizure of a bus 
under a condilional order of attachment by the 
Court — Bus taken possession of by Court Amin 
from the accused — Order of attachment not 
made against the accused — Accused removing 
the bus after such seizure — Commits no offence 
either under Section 392 or Section 378 as re¬ 
moval cannot be said to be dishonest AIR 

l** 1 SC 803, Rel. on; AIR 1934 All 711; AIR 1933 
All 46; AIR 1928.Rang 285, Applied. (1965) 2 Kcr 
LR 418: 1906 Kcr LJ 17. 

Ss. 392 and 302 — Evidence — Unexplained 
possession of stolen articles soon nflcr crime — 
Not only presumptive evidence against accused 
on charge of robbery but also on charge of mur- 

iT T ^ Ce c^ en I a . 1 Ji? de < 186 °)' Section 302. 1060 

Ker LT 829: (1960) 2 Ker LR 222: 1960 Her LJ 

‘otK5» ’ ‘ 1 : — •' 4 ‘ ■ . 

•“^S* -i - :l Conviction — Circumstantial evidence 

~ ^ u “i c “. ncv — Possession of stolen property 
— Evidentiary value indicated. See Evidence A«l 
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(1872i. Section 3. 1957 Cr U 751: AIR 1957 Ker 
65 (DB). 

-Ss. 392, 4W — Murder and robbery com- 

milled in same transaction — OfTence falls under 
Section 392 — ‘Person’ does not exclude dead 
body in such a case. 

Where murder and robbery are commilled in 
the course of the same transaction by the same 
person, the ollence would fall under Section 392 
and not under Section 404. In that contest, the 
word person' cannot be so narrowly construed as 
to exclude the dead body of a human being who 
was killed in the course of the same transaction 
in which theft was committed. The matter would 
be different if a thing is stolen from a dead body 
apart from the transaction in which death 
occurred. 1962 MPU 1064: 1962 Jab LJ 876: 
1963 (1) Cr LJ 433: 1LR (1963) Madh Pra 730: 
AIR 1963 Madh Pra 106 (114) (Pt I) (Pr 31) (DB). 

-S. 392 — Accused committed under Sec- 

tions 302, 307, 392, Penal Code — Sessions Judge 
should not split up case of murder from robbery 
to be dealt with separately. See Criminal P. C. 
(18981, Section 240. AIR 1952 Mad 411 (DB). 

-S. 392 — Sentence — Accused 23 years old 

— No injury lo complainant — Sentence of six 
months held sufficient. 63 Mad L\\ 195: (1950) 
1 Mad U 235: 1950 Mad WN 263: 1950 AU WR 
(Supp) 68: 1950 Mad WN (Crl) 67: AIR 1950 
Mad 639 (640) (Pt B) (Pr 5) (DB). 

-S. 392 — Dishonest intention — Accused ex¬ 
tracted his annual remuneration as village barber 
trom complainant bet ore it became due by pulling 
him in fear of instant hurt — Accused held liable 
under Section 392. See Penal Code (1860), Sec¬ 
tion 383. AIR 1950 Nag 214. 

-S. 392 — Five persons charged for dacoity 

— Acquittal of one — Remaining four cannot be 
convicted under Section 395 - Their ^onviclion 
under Section 392. See Penal Code (1860), Sec- 
tion 395. (’68) 24 Cut LT 487. 

_S. 392 — Offence of robbery—Not triable by 

Gram Cutchery. See Panchayats - Bl A ar R ^ n R 
chayat Raj Act (1948), Section /3. 19o8 BLJR 

238. 

-Ss. 392, 390, 379 — Theft or robbery — 

“Carrying away", means if fear of death, hurt m 
wrongful restraint is caused after committing 
theft, in order to carry- away property obtained 
in theft offence would be robbery — Tear ol 
death after offenders make good < he,r esca {* 
with property — Case will not be robbery. AIR 

1955 NEC (PunJ) 3440. 

_qoo 323 — Prosecution under — Rajas¬ 
than Land Revenue Act (16 °* 1950, ’ E J c ^[J°" n 2 ^ 
_ Warrant under endorsement ~ h * ,cn *‘°“ 
Procedure - Altaebmcnt ol cows of B by lie- 

aD Held! eD on facts. (1) that there was no bar 
against the endorsement of a warrant '" ‘“v 
fl1 nlore than one person: (2) that the Tahsildar 
having failed to mention the extended date in the 
warrant and having also lulled to is5ue a “* 

warrant the Revenue Inspector was not competent 

to execute the warrant on JO-8-196- and my 
w C re in the lawful discharge of Uae public 
functions. The accused persons basing offered 
resistance to the execution ol such a . wa "u Rp 
could not be treated us having assftUlted pubUc 

servants in the discharge of their s 392 

have committed an offence under Section 392 
I P C in removing their own cattle from the 
possession of the Revenue Inspector. The attach¬ 


ment having been void ab initio the accused per¬ 
sons in taking their father’s property committed 
no offence of theft and consequently, no offence 
of robbery. 1964 Raj L\V 617: ILR (1965) 15 
Raj 1G6. 

-Ss. 392. 378 — Applicability — Theft or 

robbery. 

Where, the accused persons in the beginning 
only intended to cause hurt to the complainant 
but when they left him they took away his murkis 
and bhakla which were on the complainant’s per¬ 
son and while doing it one of the accused caught 
hold of the complainant s hands and the other 
snatched the murkis from his ears, so that in 
committing the theft they voluntarily caused hurt 
to the complainant: 

Held, that it was not a simple case of theft 
hut of robherv. AIR 1953 Sau 85. Disting. 1955 
Cr U 1285: 1956 Raj LW 67: ILR (1955) 5 Raj 
510: AIR 1955 Raj 147 (151) (Pi B) (Pr 16). 

-S. 392 — Sentence. 

Where the accused persons simply wanted to 
beat the complainant hut when they saw that 
the complainant had fallen down one* of them 
snatched the murkis from the complainant's ears 
to give him additional punishment and make a 
dishonest gain for himself. 

Held, that it was not a planned robbery. It 
was committed at the spur of the moment and 
because temptation could not he resisted. Under 
the circumstances, three vears’ rigorous imprison¬ 
ment would be quite sufficient to meet the ends 
of justice. 1955 Cr LJ 1285: 1956 Raj LW 67: 
ILR (1955) 5 Raj 510: AIR 1955 Raj 147 (151) 
(Pi C) (Pr 17). 

-S. 392 — Circumstantial evidence — Inference 

of guilt when can be drawn. See Penal Code 
(I860), Section 302. AIR 1955 NUC (RuJ) 478 
(DB). 

SECTION 394 

m -S. 394 — Evidence of prosecution witnesses 

— Appreciation and credibility of — Testimony 
of ballistic expert to prove that injury was caused 
by the firearm — When essential, staled. See 
Penal Code (i860). Section 34. 1962 SCD 865: 

1963 Mad U (Crl) 168. 

-Ss. 394 and 397 — Applicability — Accused 

snatching ornament from woman’s neck and 
while doing so causing injury lo her. Case falls 
under Section 394 — Accused also firing revolver 
shots to frighten his pursuers — Offence will 
fall under Section 394 read with Section 397. 
AIR 1955 NUC (Ajmer) 4757. 

-S. 394 — Highway robbery — Voluntarily 

causing hurl during robbery — Conviction under 
Section 394 proper — Sentence. 

Where there is sufficient evidence on rccora 
that the accused waylaid the victims and depm 
ed them of their cycles and also beat on 
of the victims, their conviction under Section or* 

' S Highway robbery is a serious ° 1 f f. ence I a " d r , 
a great menace to the travelling public. In 
to put a stop to it amt ensure the “M* of in- 
persons travelling by the road a <jet? rra ?* 
tencc is necessary. 1056 AH MR (HC) 

-S. 394 — Proof of offence — Recovery 

articles taken at robbe ? - - Sufficiency - Me* 
circumstance of a trunk proved to.hnv«_ been 
taken away in robbery having been £ c ^ er ®J lice 
a result of what tho accused had nU toi the P 

cannot connect him with- lk 

tinn 394 See Evidence Act (1872)* oecfiou 

X CHLJ Ml: AIR 1069 Cal 280 (DB). 
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-Ss. 394, 321, 379 — Applicability — Beating 

resulting In Injuries followed immediately by theft 
— Accused guilty under Section 394. 

Where after beating the complainant ant! his 
concubine which resulted in causing injuries to 
them, the accused entered the complainant's house 
and removed boxes containing cash, ornaments 
and utensils: 

Held, that the beating was primarily for the 
purpose of the theft which look place immediate¬ 
ly after Ihe assault. There was but one transac¬ 
tion, namely, a robbery. The language o! Sec¬ 
tion 394 was wide enough to include a case such 
as this. The facts concerned did not involve two 
transactions, the first of which constituted offence 
of hurt and the second an offence under Sec¬ 
tion 379. 1955 Cr LJ 1346: AIR 1955 Ca| 527 

(528) (Pr 5) (DB). 

-S. 394 — Scope — Offence under Section 397, 

Penal Code taken cognizance ol — Accused can, 
at the same trial be tried lor offence under Sec¬ 
tion 394, Penal Code. See W. B. Tribunals of 
Criminal Jurisdiction Act (14 of 19521. Section 4. 
56 Cr U 657: AIR 1955 Cal 177 (DB). 

,-S. 394 — Recovery of ornaments from fields 

accessible to all — No basis for conviction under 
Section 395. 1959 MPU (Notes) 11. 

-Ss. 394, 397 and 404 — Murder — Removal 

of ornaments from dead body — Offence. 

Removal of ornaments from body of one after 
causing his death, cannot amount to robbery 
because robbery is theft by force and theft is 
taking movable ..property out of possession of 

person. If the act of theft had taken place 
while the person murdered was alive, it would 
have been robbery (Section 394 read with Sec¬ 
tion 397) but removing ornaments from n dead 
body is not taking ornaments out of the posses¬ 
sion of a person. A dead body is not a person. 
In the circumstances, the act of the accused 
amounts to dishonest misappropriation of property 
possessed by the deceased and is an offence under 
Section 404, Penal Code. 1958 AH U (Rev) 76: 
1958 MPC 247: 1958 All WR (Sup) 84: 1958 Cr 
LJ 902: 1958 All Cr R 282: 1958 MPLJ 398: AIR 
1958 Madh Pra 192 (193) (Pr 9) (DB). 

- —S. 394 — Provision for — Imprisonment for 
life or imprisonment for ten years and fine — 
Lesser punishment in Section 394 is not alterna¬ 
tive sentence — Accused cannot have benefit of 
provisions of Section 4, or 6 of Probation of Of¬ 
fenders Act. See Probation of Offenders Act (1958), 
Section 4. 1965 (2) Crt LJ 51: AIR 1965 Orissa 106. 

-S. 394 — Five persons charged for decoity — 

Acquittal of one — Remaining four cannot be 
convicted under Section 395 — Their conviction 
under Section 392 — Applicability of Section 394, 
pointed out. See Penal Code (1860), Section 395. 
(’58) 24 Cut LT 487. 

--S. 394 — Applicability — Test is whether 

hurt has been caused in committing or attempting 
to commit robbery. AIR 1955 NUC (Pat) 443. 

-S. 394 — Theft when amounts to robbery — 

Hurt was caused first and the theft was the last 
act of accused — Held, that the offence, if any, 
was mere theft and not robbery. See Penal Code 
(I860), Section 390. AIR 1953 Sflu 85 (DB). 

SECTION 395 

* •'' r ’ ■* SYNOPSIS 

Code (1860), S. 395.) 

1. Scope. v 

r ‘ 2. Conviction and sentence.. . . 

3. Evidence and proof.* * • 

• (A). Identification. f , . i 
\(B) Presumption. I* : I i , . , 

4L FMeedim**P'> t .!/ n'u .-ii t j 


1. Scope. 

_S 395 — Accused shooting and murdering 

persons pursuing Ihem in hoi haste after dacoitv 

— Section 396 applies. See Penal Code (1860«. 

S. 396. 1959 All WR (HC) 491. 

_S. 395 — Scope — Section should not be 

used as security section — Evidence and proof 
required under S. 395. indicated — <£™! cncc Act 
118721, S. 9). AIR 1955 NUC (AH) 2284. 

_Ss. 395. 391 — Offence of dacoitv — Accused. 

more than 5. breaking open house and remo\ing 
material after dismantling it — Accused chasing 
and threatening to beat servant of owner, in 
charge of house, when he stopped them from 
breaking open the house — Ingredients of offence 
of dacoitv held made out. See Penal Code (i860), 
S. 391. 51 Crl LJ 1244: AIR 1950 All 471 (DB). 
-Ss. 395. 396, 397. 398. 399 and 402 — Ingredi¬ 
ents of the offence — Presence of at least five 
persons taking part in robberv is essential ingre¬ 
dient of dacoitv. See Penal Code (i860), S. 399. 
1958 Crl LJ 25: AIR 1958 Cal 25 (DB). 

-S. 395 — Liability of leader — Held, on 

facts that so far as the act of dacoitv was con¬ 
cerned. the liability of leader could not be within 
the sphere of intention and yet it arises with re¬ 
gard to object of unlawful assembly. See Penal 
Code (1860), Section 34. 52 Cri U 1123: AIR 

1951 Hyd 97 (DB). 

-Ss. 395, 378, 380. 24 — Demolition of building 

and removal of material — No violence used — 
Offence is theft and not dacoitv — Wrongful loss 
to owner — Intention to cause wrongful loss can 
he presumed — There is. therefore, dishonest lik¬ 
ing. See Penal Code (I860), S. 378. 1961 (2) 

Crl LJ 364: AIR 1961 Pal 362 (DB). 

- S. 395 — Offence of dacotty — Stages of — 

Punishable at four stages. 

Dacoitv is perhaps the only offence which the 
legislature has made punishable at four stages. 
When five or more persons assemble for the pur¬ 
pose of committing a dacoitv, each of them is 
punishable under S. 402 ol the Penal Code merely 
on the ground of joining the assembly. Another 
stage is that of preparation, and if nnv one makes 
preparation to commit a dacoitv. he is punish¬ 
able under S. 399. The definition of ‘dacoity’ in 
S. 391 shows that the other two stages namely, 
the stage of attempting to commit, and the stage 
of actual commission of. robbery, have been treat¬ 
ed alike and come within the definition. 1980 
BUR 511: 1980 Cri LJ 1650: AIR 1960 Pat 582 
(586) (Pt F) (Pr 24). 

-S. 396 — Evidence Act (1872), Ss. 9 and 134 

— Dacoitv case — Identification bv only one wit¬ 
ness — Value. See Evidence Act (1872), S. 9. 

1956 Crl U 95: AIR 1958 Pat 39 (DB). 

-—S. 395 — Evidence Act (1872), S. 9 — Identi- 
Mention Enmitv of witness towards accused — 
Relevancy. See Evidence Act (1872), S. 9. 1956 

Crl U 95: AIR 1950 Pat 39 (DB). 

—S. 395 — Applicability. 

Where there had been n dacoitv and the dacoits 
were more than five in number, then whosoever 
was concerned m the crime would be guilty of 
an offence under the section. 1958 RnJ LW 527- 

2. Conviction and sentence. 

S . s ', ^ M2 - Applicability - 

i"g“ pl comip|t, robbery bv five or more per- 

rohhpre PW cdmmHUn* 

atl d c , l 7. being raised — Villagers 

Mllta* one of chasers 

whtn they bad {tone considerable dtstance — Of. 

!K p. fSSK t&T “ a s -'"“ ~ ,c, ‘ 
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Where lhe accused and his companions who 
numbered live or more than live attempted to 
commit robbery at the house of A. but on a hue 
and crv being raised took to their heels without 
anv booty, there was attempt to commit robbery 
and the accused would be punishable under Sec. 
tion 395. 

There was clear attempt at robbery but it did 
not comprise the carrying away or attempting to 
carry a wav property obtained bv theft. Since no 
theft was committed nor were the dacoits en¬ 
gaged in carrying awav or atlempling to carry 
awav the property. the transaction of dacoitv 
stopped short at the mere attempt to commit 
robbery. 3 Cr LJ 294 (All), Disling. 

Held, even if the accused could not be convict¬ 
ed under S. 396. he could be convicted under Sec¬ 
tion 302. The accused could be convicted of the 
olTence under S. 302. since such a charge could 
be made out against him. Shvam Behari v. State 
of U. P., 1957 Cr LJ 416: AIR 1957 SC 320 (322. 
323) (Prs 5, 7, 14, 15). 

-Ss. 395 and 412 — Scope — Conviction of 

same accused under both — Legality. 

Where a person is not guilty under S. 395. Penal 
Code for committing a dacoitv but where the 
looted property is found in his possession and he 
has knowledge that it is looted property, he can 
be held guilty under S. 412. Penal Code: but 
where he is convicted under S. 395 for committing 
a dacoitv and it is in the course of that dacoitv 
that the property which is found in his posses¬ 
sion came to him he cannot be held guilty both 
under Ss. 395 and 412. (1950) AC 32, Rel. on. 

1956 All WR (HC) 40: 1956 Cr U 662: AIR 1956 
All 336 (336) (Pr 1). 


-S. 395 — Sentence — Mitigating circumstance. 

A dacoity is actuated by the contemptible mo¬ 
tive of appropriating property lawfully belonging 
to another. The crime itself is difficult to trace, 
and only a small proportion of the criminals tak¬ 
ing part are arrested: even then it is often diffi¬ 
cult to secure the conviction of more than a frac¬ 
tion of them. For these reasons it is a grievous 
mistake to treat dacoits lightly in the matter of 
punishment. Accordingly, unless there is satis¬ 
factory proof of the existence of mitigating cir¬ 
cumstances, the sentence on dacoits should in¬ 
variably be heavy and deterrent. 

A reasonable circumstance in mitigation can be 
the extreme youth of an offender, for in his case 
it is arguable that he acted under the domination 
of the will of his seniors. There can also be what 
for the sake of convenience might be termed a 
‘technical dacoitv' for example, where two parties 
in a village have a dispute over some agricultural 
land and one of them numbering five or more 
forcibly harvests the crop and removes it. But 
where the dacoitv is a real one. the normal sen¬ 
tence under S. 395 should be seven years rigorous 
imprisonment together with fine. 

Where fire-arms have been used or the village 
people injured or cruelly treated or their women¬ 
folk dishonoured ten years would be more ap¬ 
propriate. Gang-leaders and previous convicts 
Reserve to be punished even more severely. 
Leniencv to those who are old enough lo under¬ 
stand the nature and consequences of their acts 
is indefensible, and in the interest of society it is 
imperative for criminals to be made to le-ini that 
dacoity will not pay. 1950 AH WR (HC) Is 1J56 
Cr LJ 358 (2): 1956 All LJ 206: AIR 1956 AH 163 
(166, 167) (PI B) (Prs 15, 19) (DB). 

-S. 395 — Dacoity on highway — Punishment. 

Dacoitv committed on a public road is not less 
Leinous than that committed in a chouse. The 
commission of a dacoity on the -highway between 


sunset and sunrise must be treated as an aggrava¬ 
tion of the offence justifying a graver punish¬ 
ment. AIR 1942 Pat 156. Rel. on. 1956 All WR 
(HC) 1: 1956 Cr LJ 358 (2): 1956 AH LJ 206: AIR 
1956 All 163 (166) (Pt C) (Pr 18) (DB). 

-S. 395 — Sentence — Measure of punishment 

— Dacoitv — Firearms used — Valuable pro- 
pertv looted — Gang operating for some time and 
committing several dacoilies previously — Deter¬ 
rent sentences should be awarded. AIR 1955 NUC 
(All) 4158. 


-S. 395 — Sentence of five years held lenient 

— Sentence held should be 10 years — But since 
there was no appeal bv State, sentence was not 
enhanced. AIR 1955 NUC (All) 1594. 

-S. 395 — Sentence — Dacoitv on increase in 

State — Deterrent punishment is called for — 7 
years’ sentence held not excessive. 1952 All Crl 
Cas 7: 1952 RD (HC) 57: 1952 AH WR (HC) 10: 
1953 Cri LJ 367: AIR 1953 All 131 (133) (Pi B) 
(Pr 11). 

-S. 395 — Sentence — Fine — Adequacy of. 

A sentence of fine is not appropriate in dacoity 
cases. The dacoits are generally persons of little or 
no means. Where there are also sentences of long 
term imprisonment, it simply means that the sen- 
tencc of fine will cause hardship and suffering to 
the unfortunate members of their family, who have 
been deprived of their breadwinner. Such sen¬ 
tences generally result in what small property there 
mav be being sold up during Ihe absence of the 
convict in jail, and his womenfolk being severely 
harassed through no fault of their own. 47 Cr 
LJ 78, Rel. on. (1958) 1 An WR 9: 1957 An LT 
709: ILR (1957) Andh Pra 742: 1958 MU (Crl) 
31: 1958 Cr U 343: AIR 1958 Andh Pra 165 (170) 
(PI E) (Pr 22) (DB). 

-S. 395 — Conviction of less than five. 

Where seven persons onlv were charged foi 
the offence of a dacoitv but the Court acquitted 
four of them for want of proof, the conviction 
of the remaining three accused under S. 395. 
I. P. Code cannot be sustained when there was 
nothing to indicate that other persons also took 
part in the crime. 1956 Andh WR 179: (1957) Cr 
U 1227: ILR (1956) Andh Pra 1019: AIR 1957 
Andh Pra 954 (954) (Pt A) (Pr 7). 

-Ss. 395 and 412 — Simultaneous convictions 

under — Legality — (Criminal P. C. (1898), Sec¬ 


tion 236). 

There is no statutory prohibition against con¬ 
viction under both S. 395 and S. 412, Penal Code. 
On principle, if Ihe criminal act is onlv a singly 
act coming within the definition of two distinct 
offences, there should not be a conviction for both 
the offences. Where the act of dacoitv in respect 
of which there has been a conviction under 5ec 
tion 395 does not necessarily involve a transfer 
of possession of the property which is punish- 
able under S. 412 and the evidence relating to 
the participation in the robberv is distinct ironi 
that relating to the subsequent possession and n 
is quite likely that there was a separate act oi 
division of the spoils bv which the P? ssc f sl ™ o 
the stolen property was transferred, swnu taneou 
convictions under S. 395 and S. 412 are not illegal- 
1956 Andh LT 915. 

_S. 395 — Sentence — Imprisonment and >ne 

both obligatory - Fine imposed1 must be adequate 
and not merely a token One. *8*5 (21 Cr j 

AIR 1905 Madh Pra 225 (2281 (Pt A) (Pr >»> 

S. 395 — Offence of wrongful; confinement M 
course of dacoitv — Offences are distinct - » - 
tion 71 not applicable — Separate sentences m 
be imposed. See Penal Code i860). SJ 71. 

(1) Cri LJ 168: AIR 1962 Manipur 7. 


„_395, 392, 394 — Five persons charged for 

dacolly — Acquittal of one — Remaining four 
cannot be convicted under S. 395 Their con¬ 
viction under S. 392. 

When a charge says that the five accused per¬ 
sons committed dacoitv and one of them is ac- 
auitted, then the conviction of the remaining four 
persons for dacoity under S. 395 is contrary to 
law and should be set aside. 

Held, that it was unfortunate that the charge 
was framed only against five persons without 
mentioning the words “and others’*. It was better 
in the administration of criminal justice that the 
Sessions Judges should frame a charge after read 
ing the committal order and bring their mind 
to bear upon the charge framed against the ac¬ 
cused for which he was called upon to defend 

himself. . , t , 

In view of the illegality ol the conviction for 
dacoitv, the conviction lor dacoitv also of the 
other two persons who had not appealed should 
be set aside in exercise of revisional powers. 

It Is necessary to convict the four persons for 
robbery that they must have caused the theft 
as also the injury. If these ingredients are not 
present, a judgment of conviction against the four 
persons under S. 392, I. P. C. cannot be passed. 

The case would be governed under S. 394. I. P. 
Code, because though the person who caused Ihe 
injuries is different from the person from whose 
house the stolen properhes are recovered and 
who can be presumed to be the thief, vet bv 
virtue of Section 394, I. P. C. they can be said 
to he persons jointly concerned in committing or 
attempting to commit robbery. (’58) 24 Cul LT 
487. 

-Ss. 395 and 400 — Sentence. 
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sentence to be imposed must be adequate and nor- 
xnally speaking a sentence of ten years rigorous 
imprisonment is adequate unless of course, there 
succial circumstances of the case to justify a 
lesser sentence. (1964) ILR 43 Pat 211 (DB). 

S. 395 — Sentence of fine only is illegal. 1961 


Offences like dacoitv have to he put down 
sternly bv passing deterrent sentences on those 
found guilty. A sentence of two. three or four 
years’ rigorous imprisonment is grossly inadequate, 
especially in a gang case under S. 400, I. P. C., 
which is far more heinour than a case of simple 
dacoity under S. 395. ILR (1956) Cut 195: 1956 
Cr U 1208: 22 Cut LT 317: AIR 1958 Orlssn 177 
(186) (Pt K) (Pr 49) (DB). 

-Ss. 395, 149 — Members of unlawful as¬ 
sembly guilty of rioting — Dacoitv committed b> 
some at same transaction — Legality of convic¬ 
tion of all for dacoitv — Fact that unlawful as- 
sembly, rioting and dacoity formed one transac¬ 
tion would not be enough to make persons who 
were not actual participants in dacoity liable un¬ 
less common object of dacoitv is made out and 
case falls williin purview of S. 149. See Penal 
Code (I860), S. 149. AIR 1953 Orlssn 1 (DB). 

S. 395 — Scope — Charge against five or 
more persons — Conviction of only four persons 

— Legality of. 

The fact that only four persons have been con¬ 
victed of the persons charged does not make the 
conviction illegal or unsustainable. Merely be¬ 
cause the fifth man is not identified and therefore, 
acquitted, it does not follow that the convicion 
of the other four who have been correctly identi- 
\ir 10 bc lUe * aI * AIR 1917 All 173: 

p i l9 ?L L ? b 5I9: AIR 1928 Mad Dist. and 

Fnh RIO - 1 80: 12 Cr U ,93: AIR 1927 

7W77? 1 fD. R rw D Lah ., 263 ’ Ref ' AIR 1851 0rl ”“ 

71 (77) (Pt G) (Prs 11, 14) (DB). 

- . s> 395 — Sentence — Sentence of five years 
s inadequate - On facts held that proper sen- 

S) (Pr h 4) (Pal) 8 VCarS ' 1005 (21 Cr U 839 
393 ~ Measure ot punishment. 

When the Court is satisfied about the guilt of 
an accused man of .the charge of dacoity, the 


BUR 126: 1901 (2) Cr U 364: AIR 1961 Pat 362 
(364) (PI B) (Pr 9) (DB). 

-Ss. 395, 397 — Sentence — Oflence indica¬ 
tive of the law of Ihe jungle—Dacoity committed 
at 6 p. m. by persons armed with guns and lathis- 
bv terrorising the whole village by firing shots 
Irom guns and threatening any one who dared to- 
come near Ihe house with dire consequences. 
Three of the villagers receiving wounds because of 
Ihe random shots fired bv the accused — Consi¬ 
dering Ihe daring nature, gravity of offence and 
the manner in which practically the whole village 
was terrorised, sentence of ten years’ rigorous im¬ 
prisonment could not be said to be too severe. 
(1964) 66 Pun LR 173. 

-Ss. 395, 333 and 332 — Assistant Sub-Inspec¬ 
tor of Punjab Slate coming with stafT to village in 
Rajasthan for investigation of case in Punjab — 
Searches and seizure of properties of accused by 
Assistant Sub-Inspector held to be without juris¬ 
diction — Police party held not to have acted 
in good faith — Right of private defence held, 
however, not available to accused under circum¬ 
stances of case — Offence under S. 395, held not 
proved — Convictions under Ss. 332 and 333 up¬ 
held. 1964 Ra.| LW 126. 

-Ss. 395 and 397 — Applicability — Conviction. 

As S. 397 does not create a substantive offence 
a conviction under that section is not correct, it 
ought to he under S. 395 read with S. 397. 1957 
Cr LJ 1457: AIR 1957 Tripura 48 (49) (Pt A) 
(Pr 1). 

-Ss. 395 and 397 — Dacoity — Accused giving 

blow with lathi — Lathi not shown to be dendly 
weapon — Conviction — Sustainability. 

Where it was proved that the accused was one 
of the dacoits and gave a blow with a lathi on 
the head of a person while committing dacoitv, 
but there was no evidence to show that the lathi 
used bv him was a deadly weapon, nor was there 
anv evidence to support the view that grievous 
hurt was caused or attempted to be caused bv him: 
Held, that the conviction of the accused under 
» * » C0l, ld not be maintained and must be 

4.o rC ,nrl n, i « ono Undcr S - 395 - 1957 Cr LJ 1457: 
AIR 19o7 Tripura 48 (49) (Pt C) (Pr 6). 

- S. 395 — Great prevalence of dacoity — Puni¬ 
shment. 

In view of the great prevalence of dacoitv in 
certain parts, a sentence even under S. 395 has to 

Jk'T 1 CXCe ?' " h , vre ,hal Action applies for 
p nt .' ,e . chmcal or forn »«! reasons, an adequate 
sentence is purely more than 7 years’ R. 1. Thus 

is of U..7J n °' ?•' 'I 97 nlS ° npplieS in such a cnse 
IS of little practical consequence as it only pre- 

ha wl ?£ n ,h ° rc nrc par,icula r aggravating 
“ ‘he, sentence shall no. be less than 

the sections apJli c U a\| e Se aiT7he h clcumsSs of 

42 C (49 C f(Pt ° 86: AIR 1952 V,nd Pr * 

3. Evidence and proof. 

(A) Identification. 

(B) Presumption. 

—S, 395, £ n'Kc .Iff* „ _ 0v „, 

IJTWpS* 
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-S. 395 — Evidence — Lisl of stolen property 

— It is difficult, in case of dacoity. for person 
to remember everythin'* that was lost — Certain 
items added to list later on — Second list is not 
necessarily incorrect. AIH 1955 NIC (All) 3518. 
-S. 395 — Evidence — Credibility of witnesses. 

It is not safe to rely on the testimony of one 
good witness lor convicting a person of the of¬ 
fence of dacoitv especially when there is no other 
circumstantial evidence to connect him with the 
crime. 1954 All WR (HC) 69: 19*4 Cri U 1439: 
AIR 1954 All 684 (686) (PI C) (Prs 9. 10). 

-Ss. 395 and 396 — Applicability — Commis¬ 
sion of murder by one of the dacoits while re¬ 
treating after unsuccessful attempt — Effect. 

Where murder is committed by one of the 
dacoits while retreating after an unsuccessful 
attempt to commit dacoity, the question whether 
murder was committed while committing dacoity 
is a pure question of fact and of degree, not 
to be determined by anv general rule, but by the 
special circumstances of each case. 1951 AWH 
(HC) 589: 52 Cr LJ 1514: 1951 ALJ 567: AIR 1951 
All 854 (835) (PI A) (Pr 7) (DB). 

-Ss. 395, 436, 412 — Proof of offence under — 

A, B. C and D charged under Ss. 395 and 436 — 
A and B mentioned in FIB — Recovery of looted 
property from C and D not denied — No proof 
of misdirection — Conviction of A and B under 
Ss. 395 and 436 and C and D under S. 412 correct. 
AIR 1955 NUC (Assam) 4237 (DB). 

-Ss. 395 and 412 — Applicability — Case of 

dacoitv — One accused found in possession of 
stolon articles — Accused not on scene of dacoitv 

— Conviction under S. 395 altered to one under 
S. 412. AIR 1955 NUC (Assam) 4191 (DB). 

-S. 395 — Evidence — Recovery of articles — 

Proof of — Absence of recovery memo — Oral 
testimony of recoven- is unreliable. AIR 1955 
NUC (Madh Bha) 3388. 

-S. 395 — Evidence — Article recovered in 

absence of accused from his house — Evidence 
is not sufficient for conviction when there is no 
-evidence to show that they were placed there bv 
him and were in his exclusive possession. AIR 
1955 NUC (Madh Bha) 3388. 

-S. 395 — Applicability — Conditions. 

In order to sustain a conviction under S. 395 
of the Penal Code, it must he proved that the 
violence had been used for the act of committing 
theft. The hurt caused must have been for the 
express purpose of theft. Where the prosecution 
evidence is that the assault and the loot took 
place simultaneously and it is not the prosecution 
evidence that the assault took place in order to 
loot the property, the assault is not for the ex¬ 
press purpose of committing the robbery and it 
cannot be said that the prosecution has substan¬ 
tiated the charge under Section 395. AIR 1933 Lab 
407; AIR 1918 Mad 821, Rel. on. (1959) 1 OJD 
460: 25 Cut LT 433. 

-S. 395 — Evidence — Looting and removal of 

property — Looters more than five — Articles 
removed not ultimately recovered from accused — 
Details of stolen articles furnished to police only 
some time after occurrence — If negatives offence. 

The circumstances that the actual articles re. 
moved bv looting have not been ultimately re¬ 
covered from anv of the accused persons or that 
the details of the property removed or stolen were 
furnished to the police until some time after the 
occurrence, is of no consequence and cannot 
justify the rejecting of the prosecution evidence 
ns regards looting or rohberv as false. Where 
there is no doubt about the occurrence on the evi¬ 
dence and it is clearlv made out that in each 
♦instance of looting and removal of articles, the 


group that entered each house and looted con¬ 
sisted of more than five persons, it must he held 
that the offence of dacoit\ is committed. 18 Cut 
LT 188: 54 Cr LJ 123: AIR 1953 Orissa 1 (3) 
(Pt B) (Pr 7) (DB). 131 


-S. 395 — Mere recovery of opium from desert. 

ed bouse without proof of possession — Charge 
of dacoity cannot be sustained. 

The circumstance of mere recovery of an un¬ 
usual quantity ot opium from a deserted house 
without anv proof of possession of any of the ac¬ 
cused cannot lend anv support to a charge of 
dacoity. 1964 Raj L\V 171: ILR (1964) 14 Raj 
715. 


3 (A). Identification. 


-Ss. 395 and 396 — Prool — Investigating 
Officer getting accused photographed after arrest 
and before they were sent to jail — Evidence of 
identification — Value of — It should be entirely 
above board and should be such as can command 
confidence. See Evidence Act (1872|, S. 9. 1960 
All LJ 414: I960 All Cr R 193. 


-S. 395 — Facts establishing identity of per¬ 
sons — Value of identification evidence in dacoity 
case staled. See Evidence Act (1872l, S. 9. 1956 
All WR (HC) 757: 1956 All LJ 718. 

-Ss. 395 and 392 — Evidence of identification 

— Appreciation of one of most important factors 
for consideration is whether there was sufficient 
light for the features of an unknown person being 
well seen bv witnesses — Second point to be re¬ 
membered is that the persons who identify on 
accused have had no opportunity of seeing him 
alter commission of the crime. See Evidence 
Act (1872), S. 9. AIR 1955 NUC (All) 5287 (DB). 


-S. 395 — Evidence — Single witness identify¬ 
ing accused — Conviction based on such identi¬ 
fication can he legal if Court feels satisfied that 
it was perfect. AIR 1955 NUC (All) 3835. 


-S. 395 — Evidence — Identifying parade! — 

Procedure stated — Identification in dacoitv cases. 
See Evidence Act (1872). S. 9. AIR 1955 NUC 
(All) 2747. 

-S. 395 — Evidence and proof — Some of per¬ 
sons proceeding to commit dacoitv during night 
arrested — Identification evidence unsatisfactory 
and absence of olher evidence — Conviction can¬ 
not he sustained — (Evidence Act (1872). S. 9). 
AIR 1955 NUC (All) 1332. 

-S. 395 — Evidence Act (1872), S. 9 — Iden¬ 
tification of accused involved in dacoity — Evi¬ 
dence of identification for first time in Court Is 
Inherently weak — Corroboration by earlier Iden- 
tificallon proceeding, necessity of — Direct wit¬ 
ness consistently identifying accused both at test 
parade and at trial — Identification can be safely 
accepled. 

The evidence of identification of an accused 
for the first time in the dock is inherently weak, 
more speciallv so. when the identification in Court 
is about three to four vears after the witnesses 
had seen the miscreants involved in a dacoitv, on 
the night of the dacoitv. 

No doubt, the substantive evidence is the state¬ 
ment in Court; but the purpose of test Identifica¬ 
tion is to test that evidence and the safe rule is 
that the sworn testimony of witnesses in Court 
ns to the identity of the accused, who are stran¬ 
gers to the witnesses, generally speaking, requires 
corroboration, which should be in the form 01 
an earlier identification proceeding. There may 
he an exception to this rule as where the Lour 
is satisfied that the evidence of a particular wit¬ 
ness is such that it can safelv rejv on it w’ltno 
the precaution of an earlier identification procee 
ing. AIR 1960 SC 1340, Rel. on. 



PENAL CODE (1860), S. 395, Note 3 (A) 


383 


Where a direct witness has consistently identi¬ 
fied the accused both at the test parade and at 
the trial, his identification may safely be accepted, 
unless there are other circumstances indicating 
that the witness has probably made a mistake. 
But when the identification in Court is not sup- 
ported bv an earlier test, it is unsafe to act on 
that evidence in the absence of exceptional cir¬ 
cumstances, such as adequate descriptive parti¬ 
culars of the accused given early by the witnesses 
which corroborate the identification. ILR (1962) 
Andh Pra 96: 1963 (2) Cr LJ 121: AIR 1963 Andb 
Pra 314 (319, 320) (Pi B) (Prs 12, 13, 14) (DB). 

-S. 395 — Evidence — Identifying facts .— 

Delay in identification and inability of com¬ 
plainant to give any valid reason for remember¬ 
ing faces of dacoits makes the evidence as to 
identity of dacoits altogether unreliable — 
Evidence Act (1872), S. 9. AIR 1955 NUC (Madb 
B) 3388. 

-S. 395 — Identification evidence in case of 

dacoity during night time is an evidence of ex¬ 
tremely weak character and should be accepted 
with great care. See Evidence Act (1872), S. 9. 

AIR 1955 NUC (Madh Bha) 3334. 

-Ss. 395 and 411 — OITcncc of dacoity — 

Identification parade — Value of — Unreason¬ 
able delay in holding parade — Description of 
accused persons not given prior to identification 
by witnesses — Effect — Evidence of approver 

— Identification parade of stolen property — 
Two such parades held — Reliability is not 
reduced — Conviction under Section 395, altered 
to one under Section 411. I. P. Code. 1960 Jab 
U 1037: I960 MPC 578: 1900 MPLJ 1193. 

-S. 395 — Evidence of identification. 

Where in criminal trial for dacoitv. the ac¬ 
cused was put up for identification 8 days after 
his arrest: Held, that his identification in the 
parade becomes rather suspicious and if two of 
Ihe witnesses who were supposed to have identi¬ 
fied him in the parade could no longer do so in 
Court he was entitled to the benefit of doubt. 

SpfrwD* PUDJ 140: ,1957) Cp U 678 (68I > 

frt C) (Pr 11), 

--S. 395 — Evidence — Identification at nlghl 

— Evidentiary value of. 

Identification made at night at Ihe time of a 

dacoity when blows arc struck and the people 

are terrorized, is generally of verv little value. 

Further, where identification is held a consider. 

able time after the dacoity. it is difficult to place 

c °nfljience in the identification bv witnesses 

, onl X momentary opportunity to 

i n i a Uo C dnc0l,s - 1052 M LtV 130: ILR (1951) 
i naj 838. 

3 (B). Presumption. 

Z~HpM 95 ~ Conduct of party — Case on facts 
Held, accused could not be convicted because 
p m«n of bad character - Me could be 
nvicted only if the crime charged against him 

SS *. sfcs ,ii 

AIR “fm‘mcfjo,) 1 22M. ul ' ncc Act ,18ra ' s - *■ 

<™n 4 L« JhSSdl.’SS 

"s* * 

Hon under S A / Dn , Hc ^ h ! lllv of oresump. 

Where certain (n1 ' , Evlde "« Act. 

recovered from the K2c** 1 ' of'V" ® daco i ,v is 
their instance 8 davs . ^/ A he , ac< ’ usefl at 
disbelieved the evkhL.L d .“ co,,v bul ,he Courl 
fleation of the accused ns n.^ ! hc , 
commisiion of .ho d.coilv, if .Ud 


less to convict the accused both under Ss. 395 
and 412. 

For a conviction under Section 412 the mere 
proof of knowledge or belief that the articles 
were stolen articles is not sufficient. It must 
further be proved that the accused had knowledge 
or belief that the possession of the articles had 
been transferred bv the commission of a dacoitv. 

Where sufficient time had elapsed since the 
commission of the offence and the recovery was 
not made from a place very near to the place of 
commission: 

Held, that it would be proper to convict the 
accused under S. 411. 1958 Andh LT 476. 

• I _ 

-S. 395 — Evidence — Person in possession 

of stolen property soon alter commission of 
dacoitv — Participation in dacoitv is to be pre¬ 
sumed. AIR 1955 NUC (Assam) 4191 (DB). 

-Ss. 395 and 412 — Accused found in posses¬ 
sion of articles taken in dacoitv soon after its 
commission —- Presumption is that accused was 
one of the dacoits and not receiver. See Evidence 
Act (1872). S. 114. I Hus. In). ILR .39 Pat 361: 
1960 BLJR 268. 

*- s «- 395, 397, 412 — Applicability — Evi¬ 

dence Act f 18721. S. 114 — Possession of stolen 
(roods — Presumption — Held, that the facts 
led to irresistible conclusion that accused was 
not the receiver of C. C. notes having initial on 
them, knowing them to he stolen but was one 
who was a party in dacoitv and had removed 

ii» Se in K O r e ti-^ 0n }r, thc bank in course of dacoity. 

AIR 1955 NIC (Pat) 3235 (DB). 

jSs. 395, 412 and 411 — Evidence and proof 
— Dacoitv, fact of, established — Recovery of 
property many days after from individual — No 
other evidence ol persons participation — He 

nn?iT q ,C . COn , V ^ lc<1 . 01 dacollv - Presumption 
under Section 114. when can be drawn, stated — 

[SfSS ml '■ s - 1,41 A1R 1955 KVC 

nS. 395 — Proor — Article taken away in 
men he °"£ d ,n °? cuscd s Passion after two 

LHr ir 7 nf r r ! SUn J P,,0n ~ 11 would no ' be ei'her 

„ ' , 7 E**‘° dr “ w presumption that he took 
part in dacoitv — In circumstances of case con- 
Mction under Section 395 altered into one under 
S° e Evidence Act (187°) S 114 

1957 Cri LJ 1457: AIR 1957 Trloixra4& S ‘ !14 ’ 

4. Procedure, 

, PaMy ° nd acil 'ely opposed ?o "him 

plnlnont’s vlSii!fp. IICI,U MlB * lhree nccused of coro- 
ihem was lilnlcd^nf*}•* evldcnce against 
under S. 305 - 

dh&iof"U!!^? i “ho c lh2 crred in , mnkinc a 
Jo the complainant’s village and^lh? belo, ! c ! nc 

lhree belonging to ihJ ,he remaining 

High Court ^having ^ lc nd ' 0 '"‘»K village. The 
lhree out of the six accolo.i h conclus '°» Ihnt 
should have gone into the n „ ,'- erc , uo * 
was salisfurtorv evidence i2^k l0n 7 ho,hcr 'here 
remaining accused could he c^n ■’, h , nl ,he Hiree 
ion 395. Penal Code on ^he ■ h CC undor Sec. 
In any event the three remninhfJ R ° S ” S l ramed - 
he convicted of the lesser ntrl« R ncci ,' sed «>uld 
'jnder Section 392. Penal C.oiln "f C n of r °W>cry 
Hence to show thnt they l m f| ' ' *- crc was evi- 

“ ,i us ' d x 
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thelt. In such a situation their individual acts 
in connection with the alleged occurrence had to 
be considered. That also had not been done. The 
evidence led on behalf of the prosecution had 
not sought to bring home to each individual ac¬ 
cused the part played bv him. This would also 
necessitate a retrial. But as the accused had al¬ 
ready been in jail for a little less than three 
years, which period of imprisonment might have 
been enough as a sentence under Section 392, 
retrial should not be ordered in the interests of 
justice. The evidence against the accused not 
being above serious criticism, they should be ac¬ 
quitted. Ram Shankar Singh v. State of Uttar 
Pradesh, 1956 Cr LJ 822: AIR 1956 SC 441 (445) 
(PI A) (Pr 10). 

-Ss. 395, 427 — Criminal P. C. (1898), S. 238 

— Major and minor offence — Meaning — 
Charge for dacoitv — Conviction for mischief — 
held illegal. See Criminal P. C. (1898). S. 238. 

51 Crl U 1244: AIR 1950 All 471 (DB). 

-Ss. 395 and 396 — Conspiracv to commit 

dacoitv with murder and conspiracv to commit 
dacoitv — Latter is minor offence in relation to 
former. See Criminal P. C. (1898). S. 238. 1965 
(2) Cr LJ 713: AIR 1965 Cal 598 (DB). 

-S. 395 — Charge of conspiracy to commit 

dacoitv — There is nothing artificial in combina¬ 
tion. See Penal Code (I860), S. 120-B. 1965 (2) 
Cr U 713: AIR 1965 Cal 598 (DB). 

-Ss. 395, 379 — Further enquiry in case of 

acquittal — Sessions Judge has no power direct 
when further enquiry is in respect of offence of 
which he was acquitted — Acquittal of offence 
under S. 379 — Further inquiry into offence 
under Section 395 is without jurisdiction. See 
Criminal P. C. (1898), S. 403. 1955 Crl U 1255: 
AIR 1955 Cal 496. 

-S. 395 — Evidence — Non-compliance with 

section — Criminal P. C. (1898), S. 233. 

A rolled up charge against several accused re¬ 
garding two dacoities committed in one night is 
defective and prejudicial to the accused. AIR 

1955 NUC (Cal) 1066 (DB). 

-Ss. 395, 445, 109 and 114 — Criminal P. C. 

(1898), S. 236 -— Charge for substantive offences 
of dacoitv and house-breaking — Challan not 
mentioning the nature of help given bv accused 
to others or the part he himself played — No 
charge of abetment could be brought against ac¬ 
cused — Merely on account of his presence on 
the scene of occurrence he cannot be held guilty 
either of abetment or of commitment itself of 
anv of the crimes. See Criminal P. C. (1898), 
S. 236. AIR 1952 Hyd 25 (DB). 

-S. 395 — Evidence — No prima facie evi¬ 
dence to show that articles were recovered from 
house of accused — Magistrate is not justified in 
questioning accused with regard to these articles. 
See Criminal P. C. (1898). S. 342. AIR 1955 NIC 
(Madh B) 3388. 

-Ss. 395. 398 — Special Courts empowered to 

try offences under Section 395, Penal Code — 
No illegality in trying offence under S. 398, 
Penal Code — Section 398 does not create a new 
substantive offence but only provides n principle 
for the sentence for offence created bv anv of the 
Ss. 392 to 395. See Public Safety — M. B. Public 
Security Act 119 of 1953). Section 14. 1959 Cri LJ 
47: AIR 1959 Madh Pra 6. 

-S. 395 — Charge under Sections 395 and 398 

— Conviction under Section 458 held, saved 
bv S. 535, Cr. P. C. and there is no prejudice. 
See Cr. P. Code (1898). S. 237. 1959 Crl LJ 47: 

AIR 1959 Madh Pra 6. 


i. 395 — Bail in dacoily case — Practice ^ 
Dacoitv is a serious offence and is punishable 
with imprisonment lor life, in which bail is not 
to be lightly granted. Fact that petitioners’ names 
were not stated in F. 1. R. is no ground for 
granting bail when no names were given in 
F. 1. R. because none of the dacoits was identi¬ 
fied. Cr. P. Code (1898), S. 498. 1959 Cr U 741: 
AIR 1959 Manipur 28. 

-S. 395 — Benefit of doubt — Prosecution 

for offences under Sections 395 and 412. Penal 
Code — Suspicious circumstances — Delay in 
filing F. I. R. not explained — No mention of ac¬ 
cused persons in F. I. R. — Confession made 
by accused, not true — Identification by prosecu. 
tion witnesses of accused persons doubtful — 
Benefit of doubt held rightly given. (1963) 29 
Cut LT 455. 

-S. 395 — Criminal P. C. (1898), S. 154 — 

First information report in case of dacoity — 
Not necessary to specify every little detail and 
describe the specific part played bv each one of 
the dacoits when many of them enter into the 
house and commit dacoity. AIR 1951 Orissa 71 
(DB). 

-S. 395 — Procedure — Imperfection in 

charge — Dacoity — Charge for — Omission ol 
word ‘others’ — Accused fully aware of prosecu¬ 
tion case — No prejudice — Conviction of ac¬ 
cused under Section 395 could not be reversed on 
that account. Sec Criminal P. C. (1898) (as 
amended by Act 26 of 1955), S. 537, Cl. (b). ILR 
39 Pat 361: 1960 BUR 268. 

-S. 395 — Accused convicted under S. 395 — 

He cannot be convicted under Section 412 in res¬ 
pect of production of articles taken in dacoity. 
See Penal Code (1860), S. 412. ILR 39 Pat 361' 
1960 BLJR 268. 


SECTION 396 


■S. 396 — Attempt to commit robbery 

* i ___ 


f -fcJ. OUU - auviupi *V VVIUUI. > . J b) 

ive or more persons — Accused running away 
n hue and cry being raised — Villagers chasing 

- One accused killing one of chasers when they 
ad gone a considerable distance — Offence -- 
Conviction for Section 395 and S. 302. See Penal 
ode (1860), S. 395. 1957 Cr LJ 420: AIR 1957 
C 320. 

I-S. 396 — Evidence and proof — Prosecution 

dducing idenlilication evidence in Sessions Court 

- Non-examination of such eye-witnesses in 
ommitting Magistrate’s Court, no ground for 
isbelieving them. Jwala Mohan v The Mate. 
962 All LJ 1119: 1962 All Crl R 4*1: 1962 All 
VR (HC) 880: 1963 (1) Crl LJ 404: ILR l 1 ® 6 ”' 

All 685: AIR 1963 All 161 (171. 172) (PI A) 
Prs 17. 22. 23) (FB). 

—S. 396 — Sentence in a case of docoitj 
hould be heavy and deterrent. AIR 1956 All lbJ 
nd AIR 1960 All 190. Rcl. on. ILR (I960 2 AU 
88: 1960 All LJ 595: 1960 AIMVR (HC) 440. 

960 All Cr R 271: 1961 (1) Cr U 340: AIR 19«> 
.11 153 (168) (PI P) (Pr 55) (DB). 

[Overruled on another point in AIR 1964 aii 

90.] _ .. 

—S. 396 — Murder while committing dacoity 

- Sentence o! death — Rule ns to — 

or Imposing lesser punishment to he recorded j- 
Crimlnul P. C. (1898), S..367 (5) (before U» 
mend men t In 1955)). 

So far as imposing of sentence of death is corn 
erned there is no substantial distinction between 
lection 302 Imurder) and Section 396 (murde 
.hile committing dacoitv). The obligation in me 
natter ol imposing the sentence is in the san 
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sequence in the two sections, only that in Sec¬ 
tion 390 the scope of the discretion is larger in 
so far as there is the possibility of imposing a 
sentence lesser than death or imprisonment for 
life for an offence punishable under this section. 
The duty imposed on Court by former sub-s. (5) 
of Section 307 to record its reasons for not 
inflicting a death penally on a conviction for an 
offence which was punishable with death is nol 
confined to the awarding of a sentence under 
Section 502 only, for death is a punishment pres¬ 
cribed and awardable for a conviction under 
Section 396 also. Whenever a dacoit is proved 
to have used a gun in the course of the dacoity, 
whether he actually killed or injured some one 
or nol. he should be awarded a sentence of 
death. AIR 1938 All 625. Dissent, from. 1959 All 
LJ 548: 1959 All WR (HC) 405: 1959 All Cr R 
321: 1LR (1959) 2 All 591: 1960 Cr LJ 431: AIR 
I960 All 190 (192, 193) (PI A) (Prs 19, 20, 21) 
(DB). 

-Ss« 396, 412 — Accused not arrested on spot 

— No satisfactory evidence about identification 

— Evidence of — Recovery of stolen property 
only — Conviction under Section 396 changed to 
one under Section 412. 1960 All Cr R 193: 1960 
All U 414: 1960 All WR (HC) 275. 

-Ss. 396, 395 — Accused shooting and mur¬ 
dering persons pursuing them In hoi haste alter 
dacolly — S. 396 applies. 

If certain persons after committing dacoily are 
pursued in hot haste after the act of dacoity and 
being brought to bay, one of the dacoits shoots 
and murders a man pursuing him, the act of 
murder will not be a separate transaction but an 
offence committed in committing the dacoity 
within the meaning of Section 396. AIR 1932 Cal 
818, Foil. 

VVhen Ihe murder is committed by dacoib 
while carrying away the stolen property, the 
murder must be held to have been committed in 
the commission of the dacoity. AIR 1951 All 834; 
AIR 1955 All 420; 2 Bom LR 325 and AIR 1957 
SC 320, Ref. 1959 All WR (HC) 491: 1956 All Cr 
R 409: 1959 All U 700, 

-S. 396 — Dacoits armed — One of persons 

killed — OiTence. 

Where the dacoits used firearms and lathis 
in course of the dacoity and one of the resisters 
was shot dead the persons who are found to 
have taken part in the dacoity must be convicted 
under Section 396, I. P. C. 1959 All WR (HC) 
366: 1959 All LJ 441: 1959 All Cr R 293. 


-S. 390 — Sentence. 

Section 396 docs not envisage rigorous impri¬ 
sonment for a term exceeding ten years, and 

indeed as the law laid down by the section stands 
there is no middle course between ten years' 
rigorous imprisonment and transportation foi 

life. Hence the accused could not be awarded 
irop ris °nment for fourteen years. I960 

oii 1: 1956 Cp u 358 W): All LJ 

206: AIR 1956 All 163 (167) (PI D) (Pr 20) (DB), 

*- -S. 396 — Applicability — Armed dacolly — 
Murder committed by dacoits to facilitate escape 

S. 19 (I) C ) tf0D ~~ Sen,ence — (Arms Act (1878), 

the dacoits were escaping with the 

he ,\ llln . Rers hotly pursued them. The 

dacoits suddenly turned round and attacked the 
villagers and then there was a pitched fight be 
ween the two rides. Two of the dacoits flrJd 
then guns resulting in death of one villager and 
Run shot injuries to another. Ker and 




dcr must be held to have been committed in 
committing the dacoity within the meaning ol 
Section 390, Penal Code. 

Though the decision in 3 Cr LJ 294 (All) was 
correct on facts the law laid down therein held 
to he too wide. Case-law Ref. 

The facl lhat murder is committed because the 
criminal is being brought to bay and in the desire 
to escape is not an extenuating circumstance in 
awarding the sentence. 1954 All LJ 654: 1965 Cr 
LJ 1144: AIR 1955 Ail 420 (421) (Pr 5) (DB). 
-S. 396 — Sentence of 14 years’ rigorous im¬ 
prisonment is illegal — (Criminal P. C. (1898), 
S. 32). AIR 1955 NIC (All) 2753. 

-S. 396 — Murder In commission of dacoily. 

The question whether murder was committed 
while committing dacoity is a pure question of 
fact and of degree, not to be determined by any 
general rule, but by the special circumstances of 
each case. 2 Bom LR 325, Foil. 1951 All LJ 567: 
62 CrI LJ 1514: 1951 All WR (HC) 588: 1951 All 
Cr C 146: AIR 1951 AU 834 ( 835) (Pi A) (Pr 7) 
(DB). 

-S. 396 — Sentence — Death sentence — Judg¬ 
ment In capital cases — Criminal P. C. (1898), 
S. 367 (5). 


As in awarding any other sentence, a Judge 
who passes a sentence of death has to apply his 
judicial mind. He has to consider the question 
whether the case is one where a sentence of 
death should be passed or a lesser sentence. No 
Judge would pass a sentence of death where it is 
proper to pass a sentence of transportation for 
life merely because lie has to give reasons for 
imposing the lesser sentence. As S. 367 (5) makes 
it necessary for the Judge to give reasons for 
imposing the lesser sentence, where no such rea¬ 
son is available, a sentence of death has to be 
passed. It is only to this limited extent that it 
can be said if at all, that the death sentence 
is the normal sentence in case of murder, 
but in that respect an offence of murder 
does not appear to be materially different from 
an offence of dacoity with murder. If while com¬ 
mitting a dacoity a murder is committed it can¬ 
not be said that the gravity of the offence is 
. n . ^ ordinary murder. 1951 All LJ 567: 
a?. U 1614: 1961 AI1 WR (HC) 588: 1961 

(Pr U) C ( dbJ; AIR 1951 Ml 834 (830) (P ‘ Cl 

-S. 396 — Applicability. 

Under Section 396, Penal Code, it is not re- 
quired that the murder should be committed by 
a certain individual or by one amongst the 

involved in lL k T Wl? ( dRe ,he rest of Persons 
munuT - „ th dac0lly - f commission of 

sSf a o°/ Se r„ n w; saw 
as t tar* who wcre eo “ J 

onl V of re *h? U I inR -. tl,e commission of a dacoity 
d «coits started shooting at the owner 

to C Muse :a deI?h n ^r i ^^nc^t l ^^ h t^| n '^^ l jj*^^ 

s=r 

commitled^the^offence*”? ^daco"? hnd coniointly 

under Section 396, Penal CoH«°« V ^ ,u Cr , linble 
the death of the injured mil,' >f nd l . he focl ,hnl 
bv skilful medical treated \m' 
character of the iniurv 1 u ia . not a “ ec t the 

by denth the enusine thefeoT^mn' fol,owed 
der. 1052 Cr LJ 413- Ain iOM * un,ed ,0 mur- 
Bl (P M b. fl) (DB). 8 Assani 45 < 40 - «) 
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-S. 396 — Scope and applicability. 

Section 396 merely declares the liability of 
others as co.extensive with that of the actual 
murder. Dacoity is the joint act of the persons 
concerned, and the essence of an offence under 
Section 396 is murder committed in commission 
of the dacoity. It does not matter whether mur¬ 
der is committed in the immediate presence of 
a particular person or persons. It is not even 
necessary, that murder should have been within 
the previous contemplation of the perpetrators of 
the crime. AIR 1932 Cal 818 (FB), Foil. 1965 (2) 
Cr LJ 713: AIR 1965 Cal 598 (612) (Pi II) (Pr 
58) (DB). 

-S. 396 — Applicability — Essentials to be 

proved. 

Section 396 is enacted to declare the liability 
of other persons as co.extensive with that of 
the actual murderer and, for this purpose, all that 
is required to be proved is that they should have 
been 'conjointly committing' the dacoity and any 
death caused by a dacoii in the course of the 
dacoity would be murder, and attributed to all 
of them. The death need not be proved against 
anyone of the dacoits in particular, so long as 
death is the result of cumulative cllect of the 
violence used by the gang. 

The accused are not allowed to plead that they 
do not know that the death will be the result of 
the violence used. Individual acts of violence do 
not require consideration for holding all the ac¬ 
cused liable. They would fall for consideration 
only for fixing Ihe appropriate sentence in respect 
of each of the accused. . 

As far as the joint liability of the accused is 
concerned, Ihe only things to prove arc (1) that 
there was a dacoity; (2) which was the joint act 
of the persons concerned, and (3) that the mur¬ 
der was committed in the course of the dacoity 
in question. ILR (1954) Hyd 758: 1955 Cr LJ 

953: AIR 1955 Hyd 147 (149) (Pt B) (Pr 8) (DB). 

-S. 396 — Construction — ‘Murder in so com¬ 
mitting dacoity’ — Meaning of. 

The words used in the section are in so com- 
milling a dacoity’, i.e.. Ihe murder should take 
place during ihe commission of the dacoity and 
then alone the accused will be conjointly liable. 

Certain police outpost was lired at bv accused 
for four hours during which four police cons 
tables were injured and one killed. The attack on 
the police was not with the object of taking away 
the guns and rifles but to show how powerful 
the Communists were. Thev left unmolested three 
survivors just for that purpose so that thev may 
relate to all and sundry how thev were worsted 
in the encounter. Thev even exhorted these 
survivors to leave their jobs which brought them 
a salary of Rs. 50 and to join the Communists 
who were all powerful. Ultimately the accused 
removed the rifles and tommy guns in the police 
outpost. Thev were charged with offence under 

^ Held, that the death was committed before the 
dacoity and not in the commission of a dacoity. 
The conviction of all the accused under S. 396 
was not. therefore, correct. ILR (19o4) Hyd 758. 
1955 Cr LJ 953: AIR 1955 Hyd 14/ (149) (Pt C) 
(Pr* 9, 10) (DB). 

_S. 396 — Sentence — Dacoity with murder 

— Deterrent sentence should be given. 

Section 396 provides even death penalty, and 
it is necessary that Ihe Courts should not hesitate 
in giving the maximum penalty of death where¬ 
in murder or murders are committed mi thei art 
of committing dacoity. (1963) ILR 4- la* 454. 

_S. 396 — Applicability — Murder committee 

bv one of dacoits - Whether Individual net or 


part of same transaction — Test lor determina¬ 
tion. 

In determining the question whether the act 
of murder was an individual act of one of the 
dacoits and it did not form part of the same 
transaction of the dacoitv. the test is whether 
the act of murder bv one of the dacoits was al¬ 
together a separate transaction removed by time 
and space or it was a part of one and the same 
transaction of the dacoity itself. If the act of 
murder is disjointed and hears no connection in 
point of lime and space to the act of dacoity, 
then alone the act of murder by an individual 
among the several dacoits will be a separate 
transaction when the provision of Section 396 
will not be attracted; but. if the murder is in 
continuation of the act of dacoity, surely the 
section will be attracted: 

Where it was clear from the material on re 
cord that the deceased had been shot at quite 
near the scene of the dacoity and that was when 
the dacoits were leaving Ihe place of dacoity 
with their booty. 

Held, in Ihe circumstances of Ihe case, that 
the murder was a part of the transaction of 
dacoitv, and, therefore, all the convicts were 
guilty under Section 396. AIR 1957 SC 320. Dish 
ing.; AIR 1932 Cal 878. Rel. on. (1963) ILR 42 
Pat 454. 

-S. 396 — Applicability. 

If a dacoit in the progress of, and in pursuance 
of, Ihe commission of dacoilv. commits a mur¬ 
der, all of his companions, who are participating 
in the commission of the dacoity, may be con¬ 
victed under Section 396. although thev may 
have no participation in the murder beyond the 
fact of participation in dacoitv. It is not neces¬ 
sary that murder should have been wilhin the 
contemplation of all or some of them when the 
dacoity was planned, nor is it necessary that 
they should have actually taken part in or 
abetted its commission. AIR 1933 Lah 977. Rel. 
on. 32 Pat 243: 1954 Cr LJ 171: AIR IM Pat 
109 (114) (Pt G) (Pr 18) (DB). 

-S. 396 — Sentence — Mitigation. 

Imam, J.So long as the law enjoins the 
sentence of death to be the primary sentence it 
is the business of the Court to impose it unless 
there appear mitigating circumstances or grounds 
for the exercise of a judicial discretion in tne 
matter. In some cases, youth has been considered 
as a ground for mitigation. , 

(In an offence under Section 396, the accused 
who was about 22 and 23 years of age. he <1 was 
not so young, as to he a ground for reduction oi 

the sentence of death) (Pr 

Crl U 171: AIR 1954 Pat 109 (118) (Pt H) (Pr 

^is P 396 — Sentence — Reduction of death 

“pcMmnm. J.Court reducing sentence 
death must give judicial reasons for itI — Red 
tion under prerogative of merev bv f fl54 

sons need not he given. ILR 32 l ot ^ 

Crl LJ 171: AIR 1954 Pat 109 (118) (Pt I) l r 

—sPal’e — Applicability — Assault on po'i« 
narlv in pursuance of criminal <: ons P' rn ” hcrs 
Murder of Inspector and fatal injuries on ^ 
— Conviction upheld. See Penal Code (1» Co 

tion 120-B. 1955 Crl LJ 414: AIR 1955 Trns l 

^ gjjjj — Prompt recovery of stolen articles 
from 'house of accused charged 
Strong presumption of eomphci ' f ^ (2) 

arises. See Evidence Act (18/2). b. iw- 

Cr I.J 585: AIR 1904 Tripurn 54. 
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-S. 396 — Conviction.* under S<. 396 nnd 3<*J. 

p. C.— Difference in maile r n| awarding d«*alh 
sentences staled. See Criminal P. C. MK98i. S. 423 
fl-A). 1964 (2) Cr LJ 385: AIR 1964 Tripura 34. 

SECTION 397 

-S. 397 — Scope — \« « u<*»d snatching oina- 

menl from woman's ne« k and \vlii!c- doing 
causin': injury to her — C:im* fails under Sec¬ 
tion 394 — Accused also firing revolver .Mmis to 
frit'Idcn his pursuers — OllVncc will fall under 
S. 394. wilh S. 397. .See Penal Code (]S6(l). Sec 
lion 394. AIR 1955 NEC (Ajmer) 4737. 

-Ss. 397 and 140 — Applicability — Some 

members of dacolt parly firing nl police — Ab¬ 
sence of injury — Offence. 

Where some members of a parly assembled f«*r 
committing dacoitv lire :»l a policy pariv who 
had come to arrest llu*m. even though n«*n«- is 
injured, a conviction under Section 397. rend 
with Section 117, I. P. Code. would be justified, 
because there is an allcinpt lo cause the death 
of the members of the police pariv. AIR 1951 
All 452 (454) (Pt C) (Pr ft). 

-—S. 397 — Accused A. B. C and D attacking 
N, J, R and S, who were railing paddv In their 
house —Continued healing wilh spear* and <lii ks 
even after victims fell down with injuries — A 
nnd R Inking away paddv -- Dealli of N and J 
Ihe same day as result of injuries — Conviction 
of A nnd B under S. 397. propriety of. See Penal 
Code (I860). S. 30?, read with S. 31. 1905 (2) 
Cr U 458: AIR 1965 Andb Pra 361 (DR). 

77 307 — "Uses any deadly weapon 1 * — 

Meaning of. 

The word "uses" in Serlion 397 is not intended 
to mean that the knife must he actually used for 
slabbing any person. If it is used for Ihe purpose 
oi producing such an impression upon the mind 
ol .., a F>m« n lhat he will he compelled to part 
with Ins property, that will amount to using the 
weapon vvithm the moaning nf Section 397. 1950 

(DB^ 7 ° 0: AIR 1050 B ° m 363 Ood) (Pr 5) 

S. 307 — Evidence and proof — .V.xusei) 
arrested on 201h February, — Prosecution 

IliS C m! (I r j n ~ " as Prw'lucc.i bv him after 
digging his cattle shed on 27lh Fehruarv. 1955 - 

identification marks on rine _ \r- 

JT* s ,"i! nc ,h ? 1 '• belonged lo him and denv- 

K'V" hc prf : tlurc<l il from calllc shed —Held. 

t i,' , ' Vn r ?"° r™ ! >cvond rc :'isoniihlc doubt 

jj l f«oilv -TEiidcncc 0 Ac! :,, m72 1 n ? m 

Mi lav™ s &™ 2: a,r '“ D " m » 

iuTnrai, I 6 E o)! J c °" • nd tr ""' - 

(1 ™.* C ,\i denc ?. ,ha > «ncr the occurrence of 
ln^ 01 ' Ihe police palil went round the vill-iee 
and ascertained whether the accused was in 'hi, 

Er s 

potnll'mf ^oul~ssrord'from "Ad AWWW | 

participation In dacoitv In,c ^ nee «l 

(Evidence Act (18721. S. 114, Illus („) )"**" ~ 

from’^tnelf or3v a S?w d d P ° in,Cd ° Ut a s ™"« 

of thorns in absence ofanvTol? ®V beap 
sword belonged to any of iho ^ cesllon l . ,Jlnl Ihe 

vjva - 


sword King underneath a heap of thorns, but 
that c*vidm»c <*:• iuioI lead to an inference that 
the accused had participated in the commission 
nt tl;«. dacoitv. 1950 Cr L.F 392: AIR 193G Rom 
130 (188) (Pi D) (Pr 5) (DIM. 

-S. 31)7 — Armed dacoiiy — Accused with 

gun shot wounds on their persons — Arrest 
more than a week after Incident — Inference — 
(Evidence Act (1872), S. 114). 

When ilie a < used were arrested more than a 
week alter !l*.e dale nl a dacoitv wilh injuries 
upon tl.eir priMUKs which were testified bv medi¬ 
cal evidence In be gun-shot wounds, ihe fact at 
host ma\ lend to an inference lhat they were 
concerned in sonic Irnnssu lion in which they 
received gun-shot injuries but Dial does not lead 
l«> I lie inference that Ihev were present in the 
village where da* oily look place on Die parti¬ 
cular night and lhat (hey received injuries on 
that night while Ihev were committing Ihe 
dacoitv. 1956 Cr LJ 392: AIR 1956 Bom 186 
( 18 S) {[>[ El (Pr 6) (DIM. 

-S. 397 —Applicability — Conditions essential 

for at I rioting penally under serlion .Mated. AIR 
1955 NEC (Bom) 4489 (l)B). 

-S. 397 — Scope — W. B. Tribunals of Cri¬ 
minal .Fnri'di. lion Act f 14 of 1952*. S. 4 and 
v hediilc — •'Scheduled offences'* — Offence puni¬ 
shable under S. 397. Pena! Code — There is no 
subs I a nee in contention that words used in Sec- 
lion 397 do not indicate an offence and thal there¬ 
fore. when schedule mentions an '‘offence punish¬ 
able under S. 597. I. P. C.” il means nothing at 
dl and there is no scheduled offence. 59 Cat \VN 
312: 1955 Crl LJ 657: AIR 1955 Cal 177 (180) 
(Pt C) (Pr I8| (DC). 1 

S. 397 — Applicability — Deadly weapon 
must have been used at the time of committing 
robberv or dacoiiy nnd not before commission of 
robbery or rl-icoilv — No evidence led by pro¬ 
secution whether deceased was alive at time of 
removal ol ornaments from her body — Convic- 
to n under S. 397 no! proper. (1900) 1 Gui 1 R 
103: (I960) l G..J KCR 110: 1961 (2) Cr LJ 2M- 
AIR 1081 (ill] 20 (22) (Pi E) (Prs 24, 2fi) (DI5). 

c “T?- 3 ®’ — Scope — Applicability of S. 84 — 
Sc lion 84 could n«| be invoked in Ihe case of 

l "‘ ncrnsr<1 "I", was not armed wilh deadly 
weapon so as lo convict him under $. 397 Sec 

‘ s - m " ,63 XUf: o »»*> 

——S. 307 — ‘Uses any deadly weapon’, meaning 

c .od P - r°" i r,un ' T " capon no. Indl- 
v?Min. I , of : t ncre| F fop InUmldnllon, pulling 

SiiShJ nSSS !" 1 fC r ° r t,ca,h ’ ™««ch (or eon- 

st iiu ting offence under section, 
ii r ? ns,llulinc : " 1 "ITcni-c under Ihe section 

V 1 ™ SSSK-SJ! 

goods' — < Prcsump l /hm > ' liIV Ile,rt' < t| S0 » SS *i ,n " f slole » 
I- irresistible onr on^lh ' • U ' nl ,' ,IC fnc,s ^ 
receiver of G r „ , " u«. cu . sc ?. w " s nol Ihe 
knowing them lo 1 m ,i„i ,l ' ‘“K *ndml on them, 
n parly in ,Livn, , bM ‘ WM onc '"ho was 
from Ihe bank in course of ^ " n,es 

Code (I 860 ). S 396 AIR tor* A cc Ponftl 

(DR), 1 * /VIR 1055 NUC (Pat) 3235 
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——S. 397 — Seven persons originally charged 
with dacoitv, lour of whom were acquitted being 
civen benefit of doubt — Sustainability of the 
charge against the three remaining accused — 
Where there is evidence about the part played bv 
individual accused, acquittal of some of them does 
not render the conviction of the remaining ac¬ 
cused illegal, even if the number of accused so 
convicted is below 5 as required bv S. 395 to 
constitute, the ollence of dacoitv. AIR 1956 SC 
441. Dist. (1964) 66 Pun LR 173. 

-S. 397 — Dacoitv committed at 6 p. m. by 

persons armed with guns and lathis bv terroris¬ 
ing whole village bv firing shots from guns and 
threatening any one who dared to come near 
the house with dire consequences—Three villagers 
receiving wounds — Sentence of ten vears rigorous 
imprisonment could not be said to be too severe. 
See Penal Code (1860), S. 395. (1964) 66 Pun| 
LR 173. 

-Ss. 397, 300 — Murder and robbery — Cir¬ 
cumstantial evidence — Inference from posses- 
sion of ornaments worn In deceased — Inference 
that person found in possession committed murder 
or robbery, when should be drawn, indicated — 
(Criminal P. C. (1898). S. 367). See Evidence Act 
(1872), S. 114. 1955 CrI U 1522: AIR 1955 Sau 
93 (DB). 


SECTION 398 


Ss. 398, 395 and 458 — Charge under Sec¬ 
tions 395 and 398, Penal Code — Conviction 
under S. 458. Penal Code held, saved bv S. 535, 
Criminal P. C. and there is no prejudice—Legali- 
tv. See Criminal P. C. (1898), S. 237. 1959 Cr U 
47: AIR 1959 Madh Pra 6. 


Ss. 398, 395 — Special Courts empowered to 
fry otTences under S. 395. Penal Code — No 
illegality in trying otTence under S. 398. Penal 
Code — Section 398 does not create a new sub- 
stantive otTence but only provides a principle foi 
the sentence for otTence created bv any of the 
Ss. 392 to 395. See Public Safety — M. B. Public 
Security Act (19 of 1953). S. 14. 1959 Crl LJ 

47: AIR 1959 Madh Pra 6. 


-S. 398 — ‘Uses a deadly weapon*, meaning of 

— Expression includes the carrying of a weapon 
for the purpose of overawing the person robbed 
as contemplated by expression ‘armed with any 
deadly weapon' in S. 398. I. P. C. (1964) 66 
Pun LR 173. 

-Ss. 398 and 397 — Distinction, pointed out. 

See Penal Code (1860), S. 397. 1952 Crl LJ 986: 
AIR 1952 Vind Pra 42. 


SECTION 399 


-S. 397—Theft when amounts to robbery, in¬ 
dicated — Where hurt was caused first and theft 
was the last act of the accused, the ofTence. if 
anv, held, was mere of theft and not robbery. See 
Penal Code (18C0), S. 390. AIR 1953 Sau 85 
(DB). 

-Ss. 397, 395 — Dacoitv — Accused giving 

blow with lathi — Lathi not shown to be deadly 
weapon — Conviction under S. 397 could nol be 
maintained and must be altered into one under 
S. 395. See Penal Code (I860), S. 395. 1957 Crl 
LJ 1457: AIR 1957 Tripura 48. 


-Ss. 397, 395 — Conviction under S. 397. 

As S. 397 docs not create a substantive ofTence 
a conviction under that section is not correct, it 
ought to be under S. 395 read with S. 397. 1957 
Crl LJ 1457: AIR 1957 Tripura 48 (49) (Pt A) 
(Pr 1). 


-S. 397 — Applicability — Dacolty carrying 

tire-arm or other deadly weapon. 

Great prevalence of dacoitv in certain parts 
— Sentence even under S. 395 has to be severe— 
Whether or not S. 397 also applies in such a 
case is little practical consequence as it only pre¬ 
scribes that when there arc particular aggravating 
circumstances, the sentence shall not he less than 
seven years. 1952 Crl LJ 986: AIR 1952 Vln Pra 
42 (49) (Pt N) (Pr 35). 

-Ss. 397 and 398 — Distinction. 


The mere fact of carrying a fire-arm or other 
deadly weapon will not attract S. 397. That^ sec¬ 
tion does not say ‘carries or is armed with but 
says “uses any deadly weapon or causes 
grievous hurt or attempts to cause death 
or grievous hurt lo anv person”. The distinction 
between “using” and “lo he armed" is a material 
distinction and has been observed in the wording 
of the Ss. 397 and 398. The latter section covers 
attempts only to commit dacoitv or robbery wh e JJ 
“being armed* is bv itself sufficient. But if it 
is a case of committing robbery or dacoitv the 
weapon has to be used or it should be an overt 
act, which amounts to attempting to cause death, 
or grievous hurt, or of actually causing grievous 
hurt 1952 Crl LJ 980: AIR 1952 Mnd Pra 42 
(49) (PI O) (Pr 35). 


-Ss. 399, 402 — Appreciation of evidence — 

Dacoitv case — Prosecution’s case that accused 
were caught when whispering to each other that 
thev were going to commit dacoitv at certain 
place — Held, accused would not be so foolish 
to whisper to each other within hearing of others, 
their plan of dacoitv, and when there was no 
other evidence, direct or circumstantial, mere sus¬ 
picion would not be sufficient to warrant their 
conviction under Ss. 399 and 402. See Evidence 
Act (1872), S. 3. “Proved”. 1905 All WR (HC) 
844. 

-Ss. 399 and 402 — Sentence — No previous 

conviction shown against accused — Accused not 
shown to have undertaken any heinous duty in 
contemplated dacoitv or to have put anv resis- 
tance while being arrested — Sentence of accused 
reduced to 2 V 2 years of R. I. 1905 All WR (HC) 
097: 1905 All Crl R 474. 


-Ss. 399, 402 — Determination of — Offence 

not actually committed — Test — Appreciation 
of surrounding circumstances and conduct of ac¬ 
cused — Benefit of doubt — Intention to commit 
dacoitv — Accused held, could not be convicted 
under Ss. 399 and 402 but could he convicted 
under Ss. 147 and 148. See Penal Code (1800), 
S. 402. 1902 (I) Crl LJ 3: AIR 1902 All 13. 


-Ss. 399 and 402 — Sentence — Attempt to 
nmit dacoitv — Property not looted by any 
mber of gang — Accused of young age — 5en- 
ce of seven years’ R. I. under S. 399 and the 
.rs R. I. under S. 402. held was severe 1 WU 
LJ 567: I960 All WR (HC) 431: I960 AU Cr 
297: 1901 (1) Cr LJ 691. 

-Ss. 399, 402 — Intention to commit dacolty 
Proof. 

[•hat the purpose of the assembly or of IM 
•partition was the commission of dacoity. is « 
cnlial ingredient of an offence under S 399 or 
402 to be proved bv the prosecution. In rare 
;es it mav be possible to adduce direct evidence 
this purpose. Those are cases in which JM 
donee of an approver or of some reliable P 
, who can depose about what has b . e . cn .*“1°* 
ne bv the accused persons is available to sho« 
• purpose of their activities. 
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The Respondents belonged to different places, 
were not connected with each other but were 
found together in a room of the Dharmshala and 
they had with them everything which was ordin¬ 
arily needed for the purpose of committing dacoi- 
ty. They had pistols, revolver and gun. They had 
the requisite number of cartridges. They had a 
torch and one of them was actually carrying im* 
plements which could be used for breaking open 
locks, doors and safes. 

Held, that in the absence of any adequate ex¬ 
planation of the incriminating nature of the 
circumstances, it could be concluded that the res¬ 
pondents after making necessary preparations had 
assembled for the purpose of committing dacoity. 

No overt act. in addition to preparation, need 
be proved for showing the purpose. 1960 All WR 
(HC) 219: 1960 All Cr R 153: 1960 All LJ 277. 

-Ss. 399, 395 — Applicability — Overt act by 

accused — Effect of. 


There is no distinction between a dacoity and 
an attempt to commit one; See S. 391, 1. P. 
Code. Any overt act !>v the accused for pre¬ 
paration of dacoity would immediately amount to 
an attempt to commit dacoity, and would immedi¬ 
ately make Ihem liable under S. 395, I. P. Code. 
It would plainly be idle to seek for an overt act 
for recording a conviction under S. 399, 1. P. 
Code. Section 395 would be the section applic¬ 
able. 1959 All LJ 519: 1939 All WR (HC) 394: 
1959 All Cr R 312: 1959 Cr LJ 1274: AIR 1950 All 
727 (730) (PI B) (Pr 13) (DB). 

-S. 399 — Recovery of house-breaking Imple¬ 
ments — Not necessary. 

Mere fact that the accused charged with the 
dacoity under S. 399 did not carry any instru¬ 
ments of house-breaking can in no wav weaken 
the prosecution case. 1959 All LJ 519: 1959 All 
WR (HC) 394: 1959 All Cr R 312: 1959 Cr U 
1274: AIR 1959 All 727 (730) (PI C) (Pr 14) 

mi 

-S. 399 — Accused not arrested near place of 

contemplated dacoity — Not material. 1959 All 
U 519: 1959 All WR (HC) 394: 1959 All Cr R 
312: 1950 Cr LJ 1274: AIR 1959 All 727 (730) 
(Pi D) (Pr 15) (DB). 


-Ss. 399 and 402 — Circumstantial evidence 

Held on facts (i) that the object or intention 
with which the accused were proceeding togethci 
towards village P was a fact especially within the 
knowledge of the accused. Consequently undci 
S. 106, Evidence Act, the statutory burden was 
placed on the accused to satisfy the Court as tc 
their object or intention. In the absence of any 
explanation by them, the Court was entitled tc 

inference from that omission 
(n) The absence of any explanation by the ac. 
cused or a false explanation by them would itsell 
be an additional piece of circumstantial evidence 
against them completing the chain establishing the 
charge: (iii) A defence suggested bv the Counsel 
but not by the accused cannot be accepted bv the 
Court, (iv) The circumstantial evidence was noi 
m any manner consistent with the innocence ol 
the accused and it unambiguously showed that 
within all human probability they had embarked 
on an enterprise of dacoity, most likely in village 
j La had P re P nred themselves for this crime 
and had assembled for committing it. They were 

1959* Al? W^619: Tw AH WR (HC) 

(731)* (PI : F) 9 (Pr C 20MDB) 4: 1959 AU 727 

—-Ss. 399, 402 - Sentences - Youth - Sen- 
tence reduced. 

«^ D on de I?5 g oo thal the a ? cused were quite young 
ged 20 and 22 years, and that there were no pre¬ 


vious convictions against them, the sentences 
unaer Ss. 399, 402 were reduced. (I960) 1 rac 
LR 562: 1959 All U 94: 1959 All WR (HC) 160: 
1959 All Cr R 199: 1959 Cr LJ 1040: AIR 1059 All 
559 (562) (Pt C) (Pr 10). 

-S. 399 — Preparation for commuting dacoity. 

Under S. 399 one of the essential things that 
the prosecution must show is that there were per¬ 
sons who had conceived the design of committing 
dacoity. Once the existence of a such a con¬ 
spiracy has been established then any step taken 
with the intention and for the purpose of for¬ 
warding that design may justify the Court in 
holding lhat (here has been preparation within the 
meaning of that section. The making of prepara¬ 
tion should be shown to the satisfaction of the 
Court by some act such as the collection of men, 
arms, provisions, etc. which coupled with other 
circumstances plainly manifest the intention to 
commit dacoity. 1957 All WR (HC) 529: 1957 
All U 678. 

-Ss. 399 and 402 — Proof — Possession of un¬ 


licensed weapons — Sufficiency. 


In a trial under Ss. 399 and 402 the only evi¬ 
dence against the accused persons was that they 
were arrested together bv the police and some of 
them were in possession of unlirenced weapons. 
The fact lhat they were proceeding to commit 
dacoity was proved bv the testimony of one P 
whose story had been rejected by the Sessions 
Judge. Further, the accused persons were not 
found in possession of and material required for 
committing house breaking: 


Held, that if P’s statement was eliminated there 
was no evidence to prove lhat all these persons 
were going on together with the object of com¬ 
mitting dacoity and consequently the mere arrest 
of these persons together, did not necessarily lead 
to the inference Out I they had collected for the 
purpose of committing dacoity or lhat they had 
made preparations to commit dacoity. AIR 1951 
All 452. Foil. 1956 All WR (HC) 212: 1950 Crl 
LJ 956: 1050 All LJ 853: AIR 1956 All 464 (405, 
406) (Prs C, 8, 9) (DB). 

“ S s * 399, 402 — Relative Scope and Distinc¬ 
tion — Simultaneous conviction under bolh sec¬ 
tions cannot be maintained. AIR 1955 NUC (All) 
1989. 


Ss. 399, 402 — Applicability — Some of ac¬ 
cused not armed with deadly weapons or doing 
any overt act amounting to preparation — They 
were guilty only under S. 402 and not also under 
See Pcnal Code (I860), S. 402. AIR 1951 

— Ss. 300. 402— Accused assembling in n grove 
at night with unlicensed fire-arms, swords and 
spears — On information received that they as¬ 
sembled for committing dacoity, police party ar¬ 
riving and surrounding grove — Some of accused 
Rrc Police - Accused held had as- 
scmbled for the purpose of committing dacoity 
’v under S. 402 - In arming them- 

nrenaraiiln aboV * *' enp0 , ns they had made 

preparation for commission of dacoity and were 

(Pt° AWP 4 l j der S ' 899 ‘ AIR 1951 AU 452 ( 4 &3) 


Bcmiti 30 f and 402 ~ Scope — Presumption of 
assembly for purposes of committing dacoity. 

The natural inference from the fact that the 

me U Sh7 e i e nside f0Und °” wnb, ' d in ‘he da'rk in 
frnm IK '» swlc ? £ rov *- some furlongs away 
L™™ ,he . V'Hacc nbndi. and far from their own 

cawnL W, h l ' v .°. cun . s nn <i a Pistol and n tot of 
cartridges would be that they had assembled there 
for the purpose of the commission of n dacoity 
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Such a p re s u m^ti°n is no doubt ;i rebuttable one 
i mt it is open to such persons to show that thev 
naa assembled there for a lawful purpose and 
thus rebut the presumption. 1951 ALJ 466. 

“ Ss. 390 and 402 — Relative set slated Set 
Codc |,860 »* S - 402. 1958 CM U 25: AIR 
1958 Cnl 25 (I)B). 

—Ss. 399, 395, 390, 397, 398 and 402 — Ingre¬ 
dients of offence — intention of four others or 
their taking part, whether necessary. 

T lie presence of at least live persons taking 
par! in robbery is an essential ingredient of dacoi- 
ty. and indeed, is I lie one ingredient which dis¬ 
tinguishes it from simple robbery. It is clear that 
in Ss. 395 and 39G, I. P. C., and in offences under 
Ss. 39 1 and 39S, where the charge is tliat the 
accused has actually taken part in a dacoitv, this 
ingredient of at least four other persons haying 
the common intention must lie present before 
there can he a conviction. In S. 402. which makes 
punishable the act of assembling for the purpose 
of a dacoitv. the section itself makes it clear that 
(he above ingredient must be present. What is 
punishable under S. 399 is the making of any 
preparation for the committing of any dacoitv. 


Chakravartti, C. .1.:— In order to establish a 
charge under S. 399. some act amounting to pre¬ 
paration must be proved and what must he proved 
lurlher is that the act, for which the preparation 
was being made, was a dacoitv, that is to sav, 
robherv to he committed with live or more per¬ 
sons. For the latter, the test is the intention of 
the accused himself and his intention alone and 
if his intention to commit dacoitv along with four 
or more other persons is proved, it is not necessary 
to prove that at least four other persons, sharing 
his intention and associated with him in the pro¬ 
ject. actually existed. Still less is necessary to 
prove, where four or more other persons were 
externally at least associated with tlie accused in 
the preparation, that they did in fact shared his 
intention. His belief in their intention and Iiis 
own intention to commit a dacoitv along with 
them is s •fficicnt. 61 Cal WN 85(1: 193S Cr LJ25: 
ILR (1958) 1 Cnl 447: AIR 1958 Cal 25 (28, 31) 
(Pt A) (Prs 5, G, 36) (DU). 

-Ss. 399 and 402 — Applicability — Assemblage 

and preparation to commit dacoity — Distinction. 


The persons assembled may make preparation 
for committing a dacoitv. After making prepara¬ 
tion a dacoity may he attempted and Anally a 
dacoity be committed. The law has assigned dif¬ 
ferent gravities to these different acts and had 
made such arts differently punishable. After 
assembling for the purpose of committing a dacoi 
tv and proceeding to a certain distance on their 
wav to the destination, it is possible that the idea 
he abandoned or the process he intercepted. When 
once the destination is reached or almost reached 
preparation becomes complete anti till then, there 
would he a mere assemblage: 

Held, on facts of the case, that the conviction 
under S. 399 was wrong and the accused were 
liable to he convicted for the offence punishable 
under S. 402, Penal Code. AIR 1918 All 361: AIR 
1943 Pat 82; AIR 1943 Sind 212. Distinguished. 
1954 Cr LJ 366: AIR 1954 Hutch 1 (2) (Pr G). 


-S. 399 — Case of dacoity — Intention to 

commit dacoitv—Proof. See Evidence Act (1872), 
S. 10f>. Illus. (a). I960 Cri LJ 1650: AIR I960 

Pat 582. 

-S. 399 — Proof of Intention. 

In a case under S. 399 it is not necessary for 
the prosecution to prove that the intention of 


the accused was to commit dacoitv in the house 
oi a particular person of a particular village. The 
legal requirements would be satisfied if it h pro¬ 
ved that the assemblage or preparation was made 
for the purpose of committing dacoity, irrespec 
live of the place where it was to be committed 
I960 BLJR 511: I960 Crl LJ 1050: AIR I960 Pat 
582 (585) (Pt E) (Pr 23). 

-Ss. 399 and 402 — Preparation for dacoity 

and assembling for dacoity — Distinction. 

There is manifestly a distinction between the 
offences under S. 399 and S. 402. The offence 
under S. 402 is complete as soon as live or more 
persons assemble together for the purpose of com¬ 
mitting a dacoity. Preparation for committing a 
dacoity mav take place before or after the dneoits 
assemble together. There is a distinction between 
preparation for a dacoity and assembling for pur 
pose of committing dacoitv. Preparation consists 
in devising or arranging means necessary for the 
commission of an offence, an attempt is the direct 
movement towards the commission after preparn 
lions are made. AIR 1943 Pat 82. Ret. on. 

Where the persons assemble at a particular spol 
lor committing dacoitv, they are guilty under Sec¬ 
tion 402. Facts that they had come from several 
miles away from their homes, armed with wea¬ 
pons of defence and attack and had assembled at 
an hour usual for committing dacoity, are enough 
to establish that thev had made preparations to 
commit a dacoitv. If thev had actually arrived 
at the house where thev intended to commit the 
dacoitv. they would have been liable for actually 
committing dacoitv even if their act did not go 
lievond an attempt to commit that offence. AIR 
1916 Lah 334. Rel. on. 1960 BUR 511: 1960 Crl 
LJ 1050: AIR 1960 Pat 582 (580) (Pt G) (Pr 25). 

-Ss, 399 and 402 — Scope and applicability 

considered — Evidence and proof — Case on 
facts. AIR 1955 NEC (Pat) 4903. 


-S. 399 — Applicability — Actual Injury not 

necessary. 


Section 399 makes any preparation for commit¬ 
ting dacoity an offence and it is not necessary 
for actual injury to be caused in order to attract 
the provisions of that section. 62 PunJ LR 156: 
1960 Cr LJ 1234: AIR I960 PunJ 482 (483) (PI A) 
(Pr 4). 

-Ss. 390 and 402 — Scope and distinction. 


Though the offence under S. 402 and the one 
mder S. 399 would probably involve similar in- 
[rcdicnls, the difference between the two is that 
chile under S. 402 mere assembly without other 
ireparation is enough, S. 399 is attracted when 
ume additional step is taken in the course of 
.reparation. I960 Cr U 1234: 62 PunJ LR 156: 
UR I960 PunJ 482 (483) (PI B) (Fr 5). 

-S. 399 — Requirements of. 

To bring the case within S. 399 it is not ncccs- 
arv that persons shown to be making the pre¬ 
parations should he five or more in number, n 
s, however, necessary for the prosecution to prove 
hat the raid for which the persons profccutca 
cere making preparation was to be committed l) 
ivc or more persons, for otherwise it would noi 
ic dacoitv but merely robbery, and mere pro- 
>aration for commiUing robbery, unless it enos 
n an actual attempt is not punishable bV 
lection 399 contemplates that there is a tfcner 
lesign to commit dacoitv, or to engage m 
•xpediliori for Hint purpose. though 
,l.ins ..r the dncoils arc not mnlured. Thus m 
’.ourl has l» satisfy itself that the accused hn, J 
Iccidcd upon commiUing dacoitv and it "ns tor 
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rommitting dacoitv that thev were making pre¬ 
paration. 1952 Crl LJ 1119: AIR 1952 Pun) 249 
(250) (Pt A) (Prs 13, 14). 

SECTION 400 


_S. 400 — Single charge under S. 400. I. P- 

Code framed against accused involved in several 
dacoitics — Prosecution ca>c about conspiracy be 
tween accused failing — Legality of joint triaj 
for different dacoitics not affected — Section 237 
Cr P. C. is applicable in absence of prejudice. 
See Criminal P. C. (18681. S. 237. 1963 (2) Crl 

U 121: AIR 1963 Andb Pra 314 (DB). 

-S. 400 — Object of — ‘Belongs* — Meaning 

of — Inllmalc connection with body of persons 
extending for sufficient period to warrant infer¬ 
ence of Identification with band commuting dacoi¬ 
tics Is required — Previous conviction for similar 
offences arc relevant, undev Explanation 2 to Sec¬ 
tion 14, Evidence Act, to prove sharing In common 
purpose of gang. 

The offence under S. 400 is entirely a creation 
of a statute and is intended to break up gangs 
mentioned therein, by punishing also I heir associ¬ 
ates, who share Iheir purpose. Section 400 ap¬ 
pears lo postulate flic existence of a definite gang 
operating for a definite period and the obiocl of 
the section would seem lo be to provide for the 
punishment of those proved to he members ot 
such a gang and against whom evidi nee is nol 
forthcoming to convict them of specific offences 
of dacoitv. ILR 32 Mad 179. Rel. on. 


accused under trial could have committed the 
dacoitics with which tlicv are charged. 

So also, the modus optrandi ot the accused in 
using slcn-guns and khaki dress at the time of 
the commission ol the dacoilies. d"c> not stamp 
all I he dacoitics as the work <»i the '-'inc gang, 
when admittedly, illicit slcli-guns and other lire* 
arms were easily available in the ci'v ol Hydera¬ 
bad on accounl of events which look place 
shortly belore the Police action and there had 
been several other parties of da« oils who had also 
used such weapons and khaki dress. ILR (1962) 
Andli Pra 96: 1963 (2) Ci LJ 121: AIR 1963 Andb 
Pra 314 (323) (Pi F) (Pr 44) (DB). 

-S. 400 — Charge under — Judgment convict¬ 
ing accused under S. 411. I. P. C.. only material 
evidence — Witnesses lo material lads no* called 
again and examined — Judgment i> inadmissible 
to prove connection of accused with crime. AIR 
1963 Andh Pra 314 (321) (Pi I) (Pr 22) (DB). 


-S. 400 — Victims of different dacoilies mak¬ 
ing rival claims to particular article — Their Id¬ 
entification of article nol reliable — Presumption 
under S. 114, Evidence Act, cannot be raised. 

Proof that an article which is traced to the 
possession of an accused was stolen is a condition 
precedent for any presumption under S. 114. When 
lhe victims of different dacoilies make rival claims 
lo a particular article, no reliance can he placed 
on Iheir identification and I here is also no scope 
for raising the presumption under S. 114. ILR 
(1962) Andh Pra 96: 1953 (2) Cr LJ 121: AIR 
1963 Andh Pra 314 (321) (Pt J) (Pr 29) (DB). 


But the word ‘belong’ in S. 400. implies some¬ 
thing more than the idea of casual association; 
it involves the notion of continuity and indicates 
a more or less intimate connection wilh a bodv 
of persons extending over a period sufTicicntH 
long to warrant the inference that the person af¬ 
fected has identified himself with a band, the 
common purpose of which is the habitual com 
mission of decoity. AIR 1930 Oudh 455, Rel. on. 

In order lo prove that the person charged shared 
the purpose of the gang, previous convictions foi 
and previous commissions of similar offences are 
relevant under Explanation 2 to S. 140, Evi¬ 
dence Art. 1 Cal \VN 146. Rel. on. The pre¬ 
vious offences must, however, he of a cognate 
character so as lo reasonably permit an infer¬ 
ence as to the state of mind of the person charged. 
It is doubtful whether evidence to show that the 
accused had committed crimes other than dnroitics 
would be relevant to the charge. Such evidence 
is really evidence of had character and is ex 
eluded by S. 54 of Evidence Act. ns bad character 
of the accused is not a fart in issue. ILR 32 
Mad 179. Rel. on. ILR (1962) Andh Pra 96: 1903 
(2) Cr U 121: AIR 1063 Andh Pra 314 (322) 
(Pi E) (Pr 41) (DB1. 

“—S. 400 — Identity of gang concerned In dacoi- 
llea must be established. 

Although the commission of a number of dacoi¬ 
tics, within short space of 15 months, in which 
one or more of the accused charged under Sec¬ 
tion 400 arc proved to have been concerned, mav 
indicate that they were perpetuated by their gang, 
that does not mean that the identity of the gong 
concerned in the dacoilies in question need not 
be established. 


When admittedly there had been other ganc 
which operated in Hyderabad, a short period cai 
her than the dacoitics with which the accused at 
charged and the possibility of several persons wh 
were charged with having been members of thos 
Kangs, havmg relapsed into crime as the resu 
of their acquittal cannot be ruled out. it canne 
be said that only the gang, constituted by th 


-S. 400 — “Gang” — Meaning — Two or more 

persons can constitute gang — Proof of parti¬ 
cipation In more than Iwo dacoilies. wllhln com¬ 
paratively short space of lime Is necessary to 
prove existence of gang. 

The word ‘gang* means any band or comiv.mx 
of persons who go about together or act in con 
cerl 

The essence of tlie word ‘gang* in S. 400 is 
lhat Ihc persons should art in conecrl and there¬ 
fore. two or more persons can constitute a gang. 
Their purpose of habitually committing dneoih 
mav be proved by their declaration or bv their 
conduct. Where the relevant evidence consists in 
Ihe conduct of the accused in having participated 
in different dacoilies and there is no other evi¬ 
dence to prove the criminal purpose, participa¬ 
tion in more than two dacoitics within compara¬ 
tively n short space of time is necessary to prove 
the existence of a gang. 


Even if it is assumed that more than two per¬ 
sons are necessary lo constitute a gang, when 
the accused proved to have participated in three 
dacoilies within a space of one vear. happen to 
be residents of Hyderabad and have committed 
the crimes in distant villages along with a number 
of unidentifiable persons, it can be reasonably In* 
ferred that there were more members of the gang 
™JW. n !o hnve bcon not identified. ILR 
Andh Pra A,R 1063 Andh Pra 314 (322) 
(Pt D) (Prs 40, 42) (DB). 

“~S. 400 — Essentials of offence. 

One of the chief points to bo established in a 
case of gang dacoitv is association in the crime 
and if it can be proved that Ihe accused and 
other persons had joined together to commit 
dacoilies the lormer fact would be strong evi* 
dence of criminal association and would be rcle- 
sant to show that thev are members of the gang. 
If a gang of persons can be shown to have been 
associated for the habitual commission of dacoi- 
^• cv « dence as lo olher crime committed bv the 
gang may very well be relevant against the ac. 
cused. A conviction under S. 400 cannot be con- 
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sidered bad in law merely because the evidence 
on jecord would also justify conviction of a spe- 

o/- 4 ?o n ^L„ Under S - 395 - *• p - c - 10 59 Cr LJ 

?db) A 1R 1009 Andh Pra 387 (388) ,PI A| * Pr 6) 

^\i 4 ^° ,T. f vi 2* nce and P roof indicated. AIR 
1955 NUC (Mad) 432. 


—-S. 400 — Evidence of bad character is admis¬ 
sible to prove relevant fact which cannot be pro- 
ved aliunde — Evidence to prove criminality is 
**™*!™} - (Evidence Act (1872), S. 54). AIR 

195o NIC (Mad) 432. 


S. 400 — Sentence — Considerations for in- 
(Criminal P. C. (1898), S. 397). AIR 

1955 MC (Mad) 432. 


S. 400 Sentence — Dacoity — Sentence of 
two, three or four years’ rigorous imprison, 
ment is grossly inadequate, especially in a gang 
case under S. 400. which is far more heinous than 
a case of simple dacoity under S. 395. See Penal 
Code (1800). S. 395. 1956 Crl LJ 1208: AIR 1956 
Orissa 177 (DB). 

S. 400 — "Belong to a gang” — Meaning. 

The expression "belong" in S. 400, I. P. C., 
implies something more than casual association 
for the purpose of committing one or two dacoi- 
ties by a person who was ordinarily living by 
honest means. It refers to those persons who 
habitually associate with a gang of dacoits and 
actively assist them in their operations. But evi¬ 
dence showing the actual participation bv an ac¬ 
cused in any given theft or robbery is evidence 
both of his association with the gang and of his 
object in such association. Doubtless it is only 
a piece of evidence and may not bv itself suffice 
to show that he belongs to the gang. But if 
a person with a had past record participates in 
the commission of dacoity even on one occasion 
in association with a well-known gang of habitual 
dacoits knowing them to he such a gang it may 
he reasonably inferred that he belongs to that 
gang unless there is some other material on re- 
cord to justify an inference that the association 
was of a casual nature. 

Again a person may belong to a gang of dacoits 
without having actually participated in the com¬ 
mission of even one dacoity. A clever member 
of the gang may always remain in the background 
while organising the operations of the gang, giv¬ 
ing them active assistance for the purpose of meet¬ 
ing together, furnishing them with weapons and 
also screening them after the commission of the 
offence and helping them in the disposal of the 
looted property. It is true that a mere receiver 
of stolen property or mere harbourer of a gang ol 
dacoits cannot he said to belong to such a gang. 
But a habitual harbourer of a gang of dacoits 
knowing them to he habitually committing dacoity 
may in some circumstances he held to belong to 
that gang. The question ultimately depends on 
whether from all the proved facts and circum¬ 
stances it may be reasonably held that he identi¬ 
fied himself so much the object of the gang and 
facilitated them in the commission of the offences 
as to become a member of the gang. For this 
purpose his intimate association with the gang 
before the commission of dacoities. his sub- 
sequent association with them after the commis¬ 
sion of the offence, the facilities given bv him in 
disposing of the looted property and in screening 
the dacoits would all be relevant pieces of evi¬ 
dence along with other evidence of his past ac- 
tivites. ILR (1956) Cut 105: 22 Cut LT 317: 1956 
Cr U 1208: AIR 1956 Orissa 177 (180, 181) (Pt B) 
(Prs 7, 8) (DB). 

-S. 400 — ‘Habit’ — Evidence of previous con¬ 
viction — (Evidence Act (1872), S. 54). 


In a trial for an offence under S. 400 I P r 
evidence of previous conviction may be 'admis¬ 
sible for the purpose of proving habit and as¬ 
sociation. I is indeed difficult to dissociate habit 
from character For proving a charge under Sec- 
lon 400, I. P. C., it must be established (1) that 
there was a gang associated for the purpose o 
habitually committing dacoity and (2) that the 
accused belonged to the gang, that is to say 
the association of the accused with the gang was 
not casual but was intended to be habitual. Hence 
nalnt IS a fact in issue to be proved for the pur 
pose of establishing both the aforesaid ingredients 
of the offence. As habit is equivalent to chara¬ 
cter, it may be reasonabl\ said that character of 
an accused is itself a fact in issue for proving a 

1 , U "e er J- I"?,' '/- C- Thus Explanations 
1 & 2 to S. 54 of the Evidence Act, arc attracted 
and previous convictions not only in respect of 
dacoities hut also in respect of other offences such 
as theft, burglary and orders under S. 109 oi 
r HO. Criminal P. C.. may be admissible. Apart 
Irom the evidence of habit and character, these 
previous convictions may also be admissible for 
the purpose of proving association of a group of 
individuals. ILR (1956) Cut 195: 1960 Cr U 
1208: 22 Cut LT 317: AIR 1956 Orissa 177 (182) 
(Pt C) (Pr 10) (DB). 


-S. 400 — Gang engaged In habitually com¬ 
mitting dacoity. 

When people of bad antecedents are proved to 
have been kept in jail for several months and 
when subsequent to their release they are proved 
to have participated jointly in several dacoities it 
will be reasonable to infer that they operated as 
a gang engaged in habitually committing dacoity. 
22 Cut LT 317: ILR (1056) Cut 195: 1956 Cr U 
1208: AIR 1956 Orissa 177 (183) (Pt G) (Pr 13) 
(DB). 

-S. 400 — ‘‘Belong to a gang” — Meaning of. 

A person who was actively helping a gang in 
ils nefarious activities bv keeping one of its 
leaders, as a guest in his house for several days 
and thereby facilitating the planning of several 
dacoities with the help of other leading members 
of the gang and also helping them financially and 
otherwise whenever they were involved in cases, 
cannot be held to be a mere harbourer or receiver 
of stolen property. ILR (1956) Cut 195: 1956 
Cr LJ 1208: 22 Cut LT 317: AIR 1956 Orissa 177 
(185) (Pt I) (Prs 25, 46) (DB). 

-S. 400 — Criminal P C. (1898), Ss. 179. 181, 

182. 531 — Scope and applicability — Accused 
charged under S. 400. Penal Code, with offence 
of belonging to gang of dacoits — Headquarters 
of gang in one district — Dacoities committed in 
several districts— Commitment enquiry and trial 
in district where headquarters were not situated 
— No irregularity. See Criminal P. C. (1898), Sec¬ 
tion 179. 1901 (1) Crl LJ 841: AIR 1961 Pat 200 
(DB). 

-S. 400 — Association for habitually commit¬ 
ting dacoities — Proof. 

In a trial for an offence under S. 400. the 
correct principles to he followed is to look to 
the evidence of association and that must be held 
to be independent of whether an accused has 
been previouslv convicted or has been acquitted. 
It is the evidence of association that is ream 
material and not participation in any particular 
dacoitv, and for the purpose of proving associa¬ 
tion the evidence which has been found to ne 
insufficient for a specific charge of dacoitv may 
vet be relevant for establishing association ol me 
members of the gang for the purpose of com¬ 
mitting dacoities. 
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Nol only evidence of previous convictions on 
the charge of dacoities but also in respect of 
other offences such as theft, burglary and orders 
under S. 109 or 110. Cr. P. Code, may be admis¬ 
sible. To establish the charge of belonging to a 
gang for habitually committing dacoities. the 
evidence of association based on other offences 
would be relevant to show that the gang also 
operated for the purpose of committing dacoi¬ 
ties frequently and habitually. AIR 1930 Oudh 
155 and AIR 1925 Oudli 374 (2) and AIR 1956 
Orissa 177 and Cr App No. 218 of 1951. dated 
4-4.1954 (Cal). Rel. on; ILR 38 Cal 559 (SB) 
and AIR 1929 Oudh 321 tf) and AIR 1928 Oudli 
430, Disting. It is not essential that participa¬ 
tion of each one of individual members must be 
established in at least three, or five dacoities. Nor 
is the applicability of S. 400 excluded because 
some outsiders as informers or helpers also have 
joined the gang in a particular enterprise. AIR 
1925 Oudh 374 (2) and AIR 1956 Orissa 177, Rel 
on. Membership of Ihe gang, in regard to an in¬ 
dividual accused person will depend upon the 
facts and circumstances ol a case and not upon 
any arithmetical calculation with regard to Ihe 
number of dacoities in which an accused may be 
found to have taken part along with the other 
members of the gang. ILR 38 Pal 1251: 1961 
fl) Cr U 841: AIR 1961 Pat 260 (265, 266, 267) 
(PI C) (Prs 16, 17, 61) (DB). 

-S. 400 — Sentence — Considerations — Ac¬ 
cused found guilty of habitually committing dacoi¬ 
ties as members of gang, in villages — Offence 
under S. 400, being in its very nature more ser¬ 
ious than charge of committing dacoity, deserved 
to be awarded more severe sentence than for 
dacoity, so as to operate as deterrent to commis¬ 
sion of such offence — Sentence of 10 years R. I. 
which was norma) sentence for committing dacoi- 
lv enhanced to R. I. for life which was maximum 
penalty prescribed under S. 400. ILR 38 Pal 
{251: 1961 (1) Cr LJ 841: AIR 1961 Pal 260 (268) 
(PI D| (Pr 76) (DB). 


SECTION 401 

:- S - 401 — Evidence Act (1872), S. 54 — Of. 

fence under S. 401. Penal Code — Evidence of 

general bad repute — Evidence of previous con- 

y! c a , ‘°' ls ' When admissible. See Evidence Ad 

i S ' 54 ‘ 1000 Crl LJ ,204: A,R I960 Gul 

o (DB). 

iT?' Applicability — Evidence and proof. 

Dcfore S. 401 can apply the prosecution has 

c° ?n? V< L accuse <J person charged under 

401 belongs to a gang of persons and thal 
tne gang of persons is associated for the purpose 
of habitually committing theft or robbery. The 
word belong implies something more than casual 
association! it involves the notion of continuity 
11 he Proof of a more or less intimate connec- 

? bodv «? f . pcrsons extending over a 
period of time sufficiently long lo warrant thp 

himsclTw-Sf’ n. hC person . afrcc, ed had identified 
nwclf with the gang the common purpose of 

wh ,c h was the hnbilual commission of either theft 

11 , WOuld not be sufficient for The 
prosecution merely to rely upon the fact that an 

,P erson had associated himself with the 
Rang in the commission of only one offence The 

a° T - wh,c h the members of the gang were 
associated is usually not a matter of direct proof 
by direct evidence and is Rencrally a matter of 
inference from Ihe facts and circumstances nro- 
ved and acts done by the accused. It is also 
not necessary that the members of the gang shni M 
be members right from the beginning The ev? 
dcnce of the prosecution that f person was a^ 


sociated with Ihe Rang for the purpose of com- 
mitting other offences would not be sufficient 
under S. 401. I960 Cr U 1204: (1960) I Guj 
HCR 28: (1960) 1 Guj LR 34: AIR 1960 Guj 5 
(6) (PI A) (Pr 1) (DB). 

SECTION 402 


-S. 402 — Appreciation of evidence — Dacoity 

case — Prosecution’s case that accused were 
caught when whispering to each other that they 
were going to commit dacoity at certain place 

— Held, accused would not be so foolish to 
whisper to each other within hearing of others, 
their plan of dacoity, and when there was no 
other evidence, direct or circumstantial, mere sus¬ 
picion would not be sufficient to warrant their 
conviction under Ss. 399 and 402. See Evidence 
Art (18721, S. 3 "Proved”. 1965 All WR (HC) 
844. 

-S. 402 — Sentence — No previous convic¬ 
tion shown against accused— Accused not shown 
to have undertaken any heinous duty in contem 
plated dacoity or to have put any resistance 
while being arrested — Sentence of accused 
reduced to 27a years of R. I. See Penal Code 
(1860), S. 399. 1965 All WR (HC) 697. 

-Ss. 402 and 399 — Intention to eommlt offence 

— Determination of — Offence nol actually coin- 
milled — Test — Appreciation of surrounding cir¬ 
cumstances and conduct of accused — Benefit of 
doubt — Intention to commit dacoity. 

Held, on facts that it could not be said that the 
purpose with which the accused had assembled 
in the sugar-cane field was necessarily for com¬ 
mitting dacoity. though it could not be doubted 
thal the purpose of the assembly was certainly 
unlawful. The presence of large number of arms 
and ammunition in the possession of the accused 
could not he consistent with the theory of peace¬ 
ful assembly. The accused therefore, could not be 
convicted under Ss. 399 and 402. Penal Code, but 
could be convicted under Ss. 147 and 148. 1062 
All Crl R 90: 1962 All WR (HC) 116: 1062 (1) 
Cr LJ 3: AIR 1962 All 13 (17, 18) (Pt A) (Prs 
18, 19, 22), 


"—— Attempt to commit 
dacoity — Property not looted by any member 
of gang — Accused of young age — Sentence of 
seven years R. I. under Section 399 and five 
vears R. I. under Section 402, held was severe 
1901 (1) Crl U 591 (592) (Pt C) (Pr 24) (AH? 

D Mention to commit dacoity — 

Proof — That the purpose of assembly or of the 
preparation was the commission of dacoity, is an 
essential ingredient of an act under S. 399 or 
Section 402 to be proved by prosecution. See 

An n u C 277 860 ' S ' m 1960 AH Cr 163: 1060 

——Ss. 402. 309 — Evidence and proof — Cir¬ 
cumstantial evidence — Circumstantial evidence 
held inconsistent with innocence of accused and 
showed in all probability they were going on 

sssrjf «nd°4o v 2 - Tte 
U JBiiVSS AU^'Sl 5 m 1959 c,i 

S. 402 Sentences under — Youth _ c« n 

» 5 i;cH d K ed . M o* e \,S c, ;sko c ^, e • s - 3 " ; 
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S. 40. — Scope — Distinction between Sec¬ 
tions 309 and 402 — Simultaneous conviction 
under both sections. See Penal Code 118601. Sec¬ 
tion 399. AIK 1935 NIC (Alt) 1989. 

Ss. 402, 399 —Accused assembling in a grove 
at night with unlicensed fire-arms, swords and 
spears — On information received that they had 
assembled for committing dacoily, police party 
arriving and surrounding grove — Some of ac¬ 
cused opening lire on police — Accused held had 
assembled for the purpose of committing dacoitv 
and were guilty under Section 402 — In arming 
themselves with above weapons they had made 
preparation for commission of dacoitv and were 
also guilty under Section 399. AIR 1951 All 452 
(453) (PI A) (Pr 4). 

Ss. 402, 399 — Applicability — Some of ac¬ 
cused not armed with deadly weapons or doing 
any ovcM act amounting to preparation, if guillv 
under S. 399. 

Mere assemblage for the purpose of commis¬ 
sion o! dacoily being distinct offence punishable 
under Section 402. the mere act of assembling is 
not to be deemed to be a preparation for com 
mission of dacoitv punishable under S. 399. 

Where some of the accused assembled for the 
purpose of committing dacoily had made pre 
Duration to commit it bv arming themselves with 
unlicensed firearms, swords, etc., while the others 
were not so armed and had come to the assembly 
on the direction of others and not in pursuance 
of anv previous agreement among themselves and 
there was no evidence to show that they had 
done anv other overt act amounting to prepara 
tion: 

field, that the latter were guillv only under 
Section 402 and not also under S. 399 as the for¬ 
mer. AIR 1951 All 452 (453) (Pt B) (Pr 4). 

-S. 402 — Scope — Presumption of assembly 

for purpose of committing dacoily — Presump¬ 
tion is rebuttable one and it is open to such 
persons to show that they had assembled there 
for a lawful purpose and thus rebut the presump¬ 
tion. See Penal Code (18001. S. 399. 1951 All LJ 
460. 

-S. 402 — Purpose of assembly — Proof of 

— Purpose can he gathered only from circum¬ 
stances — Police on Information going to a grove 

— Number of persons assembling after dark — 
Four of them arrested — Articles usually found 
with dacolts recovered from them — Held, pur¬ 
pose was to commit dacoily. 

On receiving information that certain persons 
were going to assemble for purpose of com¬ 
mitting a dacoily, a police party went to a 
grove. When darkness set in number of persons 
came to the grove armed with a gun. Four of 
them were caught and articles recovered from 
them were a gun, some gun shots and gun-pow¬ 
der, a dagger, a chisel, electric torch and sticks. 
Thcv were tried and convicted under Section 402, 
Penal Code. In appeal i! was conlendcd that 
there was no proof that they had assembled for 
purpose of committing a dacoily. 

Held, that the purpose of I lie assembly can be 
gathered only from the circumstances. It is diffi¬ 
cult to give any direct evidence of such purpose. 
Having regard to the circumstances which led 
the police party to come to the grove and in 
view of the articles recovered from the possession 
of the appellants there was hardly anv room for 
doubt that the purpose of the assembly was to 
commit dacoitv. as the articles usually recovered 
from dacoils were found in the possession of 
the appellants. 1949 All WR (HC) 471: 1949 All 
Crl Cas 110: 51 Cri LJ 399: AIR 1950 All 93 (93) 
(Pr 0). 


-S. 402 — Intention — Proof, 

The intention or agreement to commit dacoitv 
must be proved before the members of the 
assembly can be punished under Section 402. It 
is difficult to prove the agreement by direct evi- 
deuce. But the circumstances established in a 
case may lead to the inference that such an 
agreement existed. 1953 Cr LJ 990: AIR 1953 
Bhopal 21 (22) (Pt A) (Pr 7). 

-—S. 402 — Ingredients of the offence— Inten- 
tion of four others or their taking part, is neces- 
sarv. See Penal Code (I860), S. 399. 1958 Crl LJ 
25: AIR 1958 Cal 25 (DB). 

-Ss. 402 and 399 — Relative scope. 

Chakravarlti, C. J. — Section 402 conlemplatci 
a stage when the whole project still ties in the 
realm of design and intention without any 
attempt having vet been made to give it a con¬ 
crete shape. But the project advances a step 
further when someone ol them does some act 
amounting to preparation even if it be bv him 
self. In certain circumstances, assembly itself may 
amount to preparation, loi example, when live or 
more persons, after having planned a dacoily 
and alter having collected the necessary arms 
and implements, agree to assemble at a forsaken 
temple in a jungle in order to proceed there¬ 
from to place of the raid and in pursuance of 
that agreement do in fact assemble there. The 
assembly in such a case would not he an assem¬ 
bly as contemplated bv Section 402. hut would 
he an act of preparation. If so, if the persons 
assembled were to be prosecuted, the prosecu- 
tion would not require Section 402 at all, but 
might charge them and charge successfully under 
Section 399. if not under any other section. 01 
Cal WN 856: 1958 Cr LJ 25: ILR (1958) 1 Cnl 
447: AIR 1958 Cal 23 (31) (PI D) (Pr 37) (DB). 

-S. 402 — Applicability — Assemblage and 

preparation — What is stated. See Penal Code 
(1860), S. 399. 1954 Crl LJ 386: AIR 1954 Kulcb 
1 . 

-S. 402 — Ingredients of offence under — 

Distinction between preparation for dacoily and 
assembling for commuting dacoily. 


The offence under Section 402 is complete as 
oon as five or more persons assembled togethci 
or the purpose of committing a dacoily. P rc * 
jaration for committing a dacoily may take 
>lacc before or after the dneoits assembled 
ogethcr. There is distinction between prepara- 
ion for a dacoitv and assembling for the pur- 
>osc of committing dacoily. Preparation con- 
ists in devising or arranging means ncccssarv 
or the commission of an offence, an attempt is 
be direct movement towards the commission 
ifter preparations are made. Where the P e f s ? n * 
issemble at a particular spot for 
lacoity thcv arc guiltv under Section 402. The 
act, that they bad come armed with weapons oi 
lefence and attack and bad assembled at an 
isual hour (night) for committing dacoitv ' 
•nough to establish that thcv had made prepa™- 
ion to commit a dacoitv. If Miev nrnve at the 
ioiisc where thcv intended to commit daco ty. 
he V would be liable for actually committing 
lacoilv even if their net did not gn beyond an 
itlcinpt to commit that offence. 28 Cut LT 

_s 402 — Ten to fifteen persons assembling 

or committing dacoitv - Only five J£ rs0 ^ 
dentified. traced and anesled, rest esc "P‘ nB . k 
Acquittal of some of the accused does not take 
•asc of rcmaininc accused, out of Sectron 40 
All that Section 402 requires is (i) !1SSC ™^ ° f 
rive or more persons, and (u) their purp 
committing dacoitv. 28 Cut LT 571. 

-Ss. 402. 390 — Preparation for dn £“' lv p n fll 

assembling for dacoitv — Disluiclion. See 
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code {i860), S. 399. I960 Cri 1J 1650: AIK I960 

Pnl 582. ^ , 

_S. 402 — Applicabihlx Evidence and pruol 

— Scope din! applicability considered — Case on 
fuels See Penal Code (lSGUI, S. 399. AIK 1955 
NEC (Pnl) 4903. 

_Ss. 402 and 399 — Distinction pointed out. 

See Penal Code 11860 ). S. 399. 1900 Crl LJ 

1234: AIR 1960 Pun| 482. 

SECTION 403 
SYNOPSIS 

(Penal Code 11860). S. 103.) 

1. Scope and applicability. 

2. Criminal misappropriation, breach of trust 

and theft — Distinction. 

3. “Misappropriates or converts to bis own 

use'\ 

4. Explanation 1. 

5. Explanation 2. 

6. Partner. 

7. Evidence and proof. 

8. Practice and procedure. 

9. Conviction and .sentence. 

1. Scope and applicability. 

-S. 403 — Accused having dishonest Intention 

at lime of taking possession — OtTenec. 

II cannot be said that criminal misappropria¬ 
tion cannot be committed it the accused had a 
dishonest intention at the time ol taking posses¬ 
sion of the article. If the prosecution proves a 
ease of Section 403. I. P. C., the accused by 
proving that be had a dishonest intention at the 
time of taking delivery of the article cannot 
change the nature of the olTencc to that of cheat¬ 
ing. 1960 Cr LJ 857: AIR 1900 All 387 (3941 

(Pt J) (Pr 21). 

S. 403 — Postal stamps supplied to stamp 
vendor — Transaction held amounted to cnlrusl- 
ment and not loan — Post Offices Act (1808), 
8. 2 (e|, 2 (k), 16 (1). 16 (2) — Rules under 
S. 10 (2) — Post and Telegraph Manual, Yol. VI, 
Chap. I, R. 45 (4) and (5). 

Held, after considering the terms of (he ap¬ 
pointment, the security bond and the relcvnat 
provisions of the Post Offices Art including the 
Rules made thereunder, that the accused who 
was employed as an Extra Assistant Stamp Ven¬ 
dor at the Post Office, was supplied with the 
postal stamps for sale to the public and that the 
transaction was not a loan but an enlruslment. 
EK an( * simple. I960 All Cr R 261: I960 All \VR 
(HC) 415: I960 All LJ 534. 

"S* 403 Applicability —Innocent possession 

Retaining becoming wrongful — It is criminal 
misappropriation — Accused mortgaging house 
ns belonging to him — Discovery of will — 
House found belonging to another — Mortgagee 
demanding back money — Accused denying 
receipl — Offence under Section 403 held esta¬ 
blished. AIR 1955 NUC (All) 2270. 

—-Ss. 403, 420 and 378 — Applicability —Post 
Offices Act (1898). Section 08 — A receiving IPs 
insured cover as his own — Allegation that it 
contained more amount — A ready to return 
coyer with amount specified thereon — A could 
not be said to have fraudulently retained any 
postal article within meaning of Section 68. Post 
Offices Act — A held could not also be convicted 

(All) r 1743 100 4 ° 3, P ’ C ° dC * AIR 1966 NUC 

— S -^- 427 ’ 2 °? n - nd 205 A Bul1 dedicated 
to Lord Shiva — It is public property unless 
deity contemplated is in existence in shape of a 


consci rated idol —Hull sold at auction bv cattle 
pound keeper - Auction purchaser using it for 

his own purpose commits iwi 

Code (1860). S. 295. 1952 Crl LJ 168 : AIR 19o- 

All 26. 

-Ss. 403 aud 406 — Applicability — Dishonest 

retention of lewd lent — Offence. 

Where it is alleged that Ihe complainant lent 
a jewel to the accused who dishonestly retained 
it and converted it It* bis own use prima lacie an 
offence under Section 403 or Section 406. Penal 
Ode. is made out and it must be gone into and 
tried. 1951 ALJ 631: 1951 AWR (HC) 521. 

-Ss. 403, 411 — Essentials of offence — Pro¬ 
perly iu custody of railway found In godown of 
accused — Applicability. 

There are two things necessary before an 
offence under Section 403. Indian Penal Code 
can be established. Firstly, that the property musl 
be misappropriated or converted to the use of 
the accused, and. secondly, that he must mis¬ 
appropriate or convert it dishonestly. 

Certain bales of cloth which were in the cus¬ 
tody of railway were found to be unloaded near 
the godown of the accused and were later on 
recovered from that godown. The accused was 
tried for an offence under Section 411, 1. P. Code, 
on the specific allegation that the bales were 
stolen from the railway but Ihe theft of properly 
could not be established and hence the Court 
convicted the accused under Section 403. I. P. 
Code, instead of Section 111, I. P. Code. 

Held, that the mere fact that the property was 
once in the custody of the Railway and was sub- 
sequently found in the godown of the accused 
did not make out a case under S. 403 against 
the accused. There being no proof of misappro¬ 
priation or conversion ol property or any evi¬ 
dence of dishonest intention, there could be no 
conviction under Section 403, 1. P. Code. 1961 
All \VR (Sup) 91: (I960) 1 Assam LR 224: 1061 
(2) Cr U 457: 1061 All Crl R 405: AIR 1961 
Assam 132 (132) (Pr 4) (DR). 

-S. 403 — Bare intention lo misappropriate Is 

not enough. 

The conviction of an accused under S. 403, 
without a finding that lie had misappropriated or 
converted Ihe properties in question to his own 
use. on the ground that he had Ihe intention of 
doing so is bad in law. Where certain missing 
properties were traced lo the accused but there 
was no proof of their having been stolen and so 
the accused was acquitted of a charge under Sec¬ 
tion 411, 1. P. Code, he cannot be convicted 
under Section 403 on the ground of his intention 
to misappropriate them where there was no 
actual misappropriation by him. 1001 (1) Cr LJ 
624 (Assam). 

——S. 403 — Accused found carrying property 
belonging to another with latter's mark on it — 
Defence that accused purchased it from third 
person — Accused cunnot he convicted for crimi¬ 
nal breach of trust — Misappropriation has lo 
precede seizure of properly and must be proved 
by independent evidence - Section 403 requires 
dishonest misappropriation or conversion —Mere 

!>nn n n° n r lo misnppropriatc is not onoueh. 52 All 
-’00, Distinguished. 1053 Crl LJ 1405: ILR (19521 
Assam 387: AIR 1053 Assam 154 (154) (Pt B) 

!■ r 4). 
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». 403 — Applicability. 

A who had mortgaged certain lands to B had 
entered into an agreement with B under which 
me compensation money which A was to get in 
respect of mortgaged lands acquired under the 
Land Acquisition Act was to be first applied 
towards satisfaction of the mortgage loan. On 
receipt of the money A refused to pay it to B 
and kept the money for himself. On a complaint 
r ~ magistrate issued summons to A under 

o. 403, Penal Code: 

Held, that the compensation money could not 
in law become the money of B. The case was 
one of breach of contract The refusal to pav 
eyery civil debt does not justify the finding of 
dishonesty. It could not be said that A had com¬ 
mitted an offence under Section 403, Penal Code. 
The proceedings must therefore be quashed as 
no offence was disclosed. 58 Cal WN 552: 1954 
Cr LJ 1566: AIR 1954 Cal 547 (Prs 2, 3, 4) 
(DB). 

-S. 403 — Cheque wrongly dishonoured —No 

misappropriation — Remedy lies in civil and not 
criminal Court. 

If a cheque Ls dishonoured, that does not con¬ 
note misappropriation. The remedy for a cheque 
being wrongfully dishonoured lies in the civil 
Court. This is not a matter which is to be tried 
bv a criminal Court. 51 Crl LJ 388: (1950) 20 
Comp Cas 220: AIR 1050 Cal 57 (59) (Pt D) 
(Pr 6). 

-S. 403 — Scope — Removal of cattle turned 

loose — Cattle turned out to graze in pasture or 
jungle are still in possession of owner unless 
contrary is shown — Taking of such cattle is 
theft and not criminal misappropriation. Sec 
Penal Code (I860). S. 378. 1054 Crl LJ 280: AIR 
1054 Nag 55. 

-S. 403 — Applicability — Mere Intention to 

misappropriate. 

Section 403 punishes the dishonest misappro¬ 
priation or conversion to his own use of move¬ 
able property by an accused. Mere intention to 
misappropriation or conversion. 1053 Crl LJ 842: 
AIR 1953 Pat 100 (102) (Pt C) (Pr 8). 

-Ss. 403, 378 — Possession — Person leaving 

cycle outside market temporarily with intention 
to come back and take it — Cycle cannot be 
said to have been out of his possession. See Penal 
Code (I860), S. 378. AIR 1954 Snu 33 (DB). 

-Ss. 403, 400 and 477-A — Applicability — 

Dishonest misappropriation and falsification of 
accounts. 

Complainant entrusting amount to accused, an 
employee of post office, for sending money order 
— Accused not despatching money order and 
also omitting to enter amount in account books 
and registers — In the counterfoil of the receipt 
issued for the amount accused entering parti¬ 
culars of earlier money order — Accused held 
had hishonestly misappropriated the amount 
entrusted to him and falsified the accounts. 1953 
Ker LT 364: ILR (1953) Trav-Co 600: 1953 Cr 

LJ 1777: AIR 1953 Trav-Co 537 (538) (Pt A) 
(Pr 3) (DB). 

2. Criminal misappropriation, breach of trust 
and theft — Distinction. 

-Ss. 403 and 405 — Breach of trust —Essen¬ 
tial element — 'Entrustment' — Meaning of — 
Distinction between breach of trust and criminal 
misappropriation. 

Entrustment is an essential element of the 
offence defined in Section 405. The word entrust' 
is not a term of art. In common parlance it 
embraces all cases in which a thing is handed 


over bv one person to another for specific pur 
pose. Entrustment need not be exDrcss it ™ 
be implied. The eesenc, o, the oK.Tof C ,S 
nal misappropriation is that the property or 
another person comes into the possession of the 
accused ,n some neutral manner and is misappro 
printed or converted to his own use bv the ac 
cused. No entrustment is required for this offence 
to be constituted. 1964 MPLJ 760: 1964 Jab LJ 

- Ss. 403, 405, 378 — Criminal misappropria¬ 
tion and theft — Distinction. 

In case of theft mere removal from the pos 
session of a person with dishonest intention is 
enough, while in the case of criminal misappro¬ 
priation there must further be misappropriation 
or conversion. 1953 Crl LJ 842: AIR 1953 Pat 
100 (103) (Pt E) (Pr 11). al 

3. "Misappropriates or converts to his own use'*. 

Ss. 403, 405 and 40 — Dishonest misappro¬ 
priation — Mens rea and not actual amount mis¬ 
appropriated Is important. 

In a criminal trial what is important is the 
mens rea. It is not that the actual amount alleged 
to have been misappropriated may be more or 
less but if there is dishonest misappropriation of 
any amount the person so misappropriating 
would nevertheless be guilty of criminal breach 
of trust. 1965 All LJ 538: ILR (1965) 2 All 82. 

- S. 403 — Burden of proof— Misappropriates 

or converts to his own use — Accused found 
carrying cattle to cattle pound — It is not con¬ 
version or misappropriation — Prosecution must 
establish act leading to conclusion of conversion 
or misappropriation. AIR 1955 NUC (All) 3530. 
- S. 403 — Entrustment — Joint family pro¬ 
perty in sole possession of father — Each mem¬ 
ber of joint family has interest in it — Suit 
bv minor son for partition against father —Pro¬ 
perty in sole possession of father sold — There 
is no dishonest misappropriation of property. 
1961 (2) Cr U 453 (Andh Prn). 

-S. 403 — Criminal misappropriation — 

Bhagdar misappropriating landlord's share ol 
paddy is an offence under Penal Code —Tenancy 
Laws — West Bengal Bargadars Act (2 of 1950) 
does not bar prosecution for offences under 
Penal Code. 

The relations between the owners and the 
Bhngdnrs envisaged in the West Bengal Barga¬ 
dars Act arc normal relations where no clement 
of dishonesty enters. There may be differences 
and disputes as between owners and bargadars 
requiring adjudication; and it is such disputes 
and differences of a civil nature for which the 
legislature has provided a forum mentioned in 
the Act for solution. But where criminal acts 
involving dishonesty arc charged and evidence is 
led in support of them the mere fact that the 
person charged fills a particular character will 
not oust the jurisdiction of the criminal courts 
to punish the offender. The Bargadars Act can 
never he put forward as a plea in bar or a 
shield against prosecution for offences under the 
Penal Code. Where, theiefore. the evidence is 
clear that there has been dishonest appropria¬ 
tion of properly, the status of the person charged 
cannot be availed of to prevent application ol 
the ordinary law of the land creating 
and regulating punishment of crimes. ILR (I907J 
1 Cal 506. 

- S. 403 — DihonesI misappropriation — Ac¬ 
cused in his capacity as bookine-clerk at Mandi. 
received the sums in question from drl '? rs ,, 
various transport vehicles for deposit ^‘ ll ? 8 .. 
cashier - He. however, failed lo deposit the 
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S ums — H was onlv several days after his sus¬ 
pension (hat the missing sums were handed over 
by him to adda cashier — Accused, held guilty 
of dishonest misappropriation, although it was 
onlv temporary, punishable under Section 5 (21 
of the Prevention of Corruption Act. See Pre¬ 
vention of Corruption Act (1947). S. 5 (2). 1959 
Cr U 973: AIR 1959 Him Pra 14. 

-Ss. 403, 409 — Applicability — Mere reten¬ 
tion of money — OITenee — (Words and 
Phrases). , 

To establish an offence under Section 409, 
1. P. Code, the prosecution must prove that the 
accused misappropriated oi converted the amount 
in question to his own use and that too dis¬ 
honestly. To 'misappropriate' means ‘improperly 
sctling apart for one’s use to the exclusion of the 
owner'. ‘Converts’ means appropriation and deal¬ 
ing with property of another without right as it 
is his own property. 

Dishonesty may be proved bv evidence or may 
be presumed from the circumstances but under 
no circumstances can it be assumed as a matter 
of course. Where it is not clear from the evi¬ 
dence what the accused did with the money 
during the period he was in possession of it, the 
Court cannot assume, in absence of any evidence 
to show or circumstances to infer, that he mis¬ 
appropriated the amount dishonestly. 

Mere retention of money is not itself sufficient 
to conclude that the accused was guilty of cri 
minnl breach of trust. 1950 Cr LJ 630: ILR 
(1956) Mys 10: AIR 1956 Mys 40 (41) (Pt B) 
(Prs 4, 6). 

4. Explanation 1, 

-S. 403, Expl. 1 — Misappropriation for time 

only —• Proof of. 

Section 403, Expin. 1 clearly states that a dis¬ 
honest misappropriation for time onlv is mis. 
appropriation within the meaning of this section. 
The essential thing lo be proved in such cases is 
whether the accused was actuated by dishonest 
intention or not and which dishonesty has to 
be inferred from false accounting, absence of 
bona Tides or reasonable explanation for non¬ 
accounting. 1956 Cr LJ 1079: 1953 Mad WN 929: 
AIR 1956 Mad 452 (463) (Pt B) (Pr 9). 

-S. 403, Expl. 1 — Misappropriation for time 

only is misappropriation within meaning of sec¬ 
tion — Esscnlial thing to be proved is dishonest 
intention — This can be inferred from false ac- 
counting. AIR 1955 NUC (Mad) 433. 

5. Explanation 2. 

-S. 403 — Finder of arllcle or animal when 

can be held guilty under S. 403. 

Per Gurlu and Sankar Saran JJ. — When a 
stray animal is found and is taken into posses¬ 
sion by the finder thereof, he may, in the first 
instance, do it with no criminal intent. There¬ 
after, if he changes his intention with regard to 
the animal and converts the animal to his own 
use, he then commits an offence under S. 403, 
L P. C. A finder of an article should take some 
steps in order to ascertain who the true owner 
is. If, after he has taken such steps, the true 
owner is not discovered, then, under certain cir¬ 
cumstances, the finder may retain the article and 
m such a case he would not be held guilty of 
criminal misappropriation, but if he acts with 
^erence to the article found in such a wav 
that (he true owner may never discover that it 
had oeen picked up by him, then undoubtedly 
ne is attempting to create a situation where con¬ 
version of the goods to his own use would be 


*asv. In such a case naturally the conduct of the 
finder viminal conduct and he would come 
within the ambit of Section 403 oi the Indian 
Penal Code. 1952 Crl LJ 904: AIR 1952 All 481 
(484) (PI D) (Pr 10). 

-S. 403, Expin. 2 — Tort — Conversion — 


Detinue — Action lor — Plaintiff’s limber lying 
on lands leased to defendant by railway —Notice 
bv defendant lo remove it within 15 days — 
Plaintiff's failure to remove it— Defendant clear¬ 
ing it himself — Suit lor damages for conversion 
or detinue — Liability of defendant — Held, 
that apart from legal position that principles of 
criminal law are not applicable for purpose of 
determining civil liability, the notice given by 
defendant was sufficient within meaning of ex¬ 
planation 2 of Section 403 and after expiry ol 
notice period defendant had no liability to plain- 
liff in respect of timber lying on lands leased to 
it — (Contract Act (1872), S. 71). See Tort — 
Conversion — Detinue — Action for. AIR 1959 
Orissa 103 (DB). 

6. Partner. 

•-S. 403 — Dishonest misappropriation of 

property — Partner using partnership asset for 
tils own use — Not liable under S. 403, I. P. C. 

An owner of properly, in whichever wav he 
uses his properly and with whatever intention, 
will not be liable for misappropriation and that 
would be so even if he is not the exclusive owner 
thereof. A partner has undefined ownership along 
wilh the other partners over all the assets of 
the partnership. If he chooses to use any of them 
for his own purposes he may be accountable 
civilly to the other partners. But he does not 
thereby commit any misappropriation. Velji 
Raghavji Patel v. State of Maharashtra, (1965) 1 
SCWR 586: (1985) 2 SCR 429: 1965 All Crl R 
392: 1965 All WR (HC) 598: (1965) 2 Andh LT 
201: 1965 SCD 824: 1965 Mah LJ 487: 07 Bom 
LR 443: 1905 (2) Cr! LJ 431: 1905 MPLJ 060: 
(1905) 2 SCJ 186: 1965 Mad LJ (Crl) 519: AIR 
1965 SC 1433 (1436) (Pt B) (Pr 8). 

“ Ss. 403, 405, 406 — Criminal breach of trust 
bv partner — Accused held guilty under Sec¬ 
tion 406 —- If accused had not been found guilty 
under Section 406, he would have been convicted 

for criminal misappropriation under S. 403 _ 

Misappropriation which n partner may commit is 
necessarily specified property inasmuch as part¬ 
nership properly is specific and ascertainable — 
I* act that partnership account is a general ac¬ 
count has relevancy onlv to exislence of dis¬ 
honest intention and not lo whether property is 

|K flc ® ' s owned. AIR 1951 Cnl 09 

FBI and AIR 1950 Nag 99. Dissented from - 

l T i rU i™> Ac in> 18 « 8 n,L »■ 80, 94 and 88t - 1959 Cr l 
MUDB™ 486 ,488 ' 4891 (M A) 
„ r ■ 8s ‘. 493, 4 P 8, 23, 24 — Government keeping 

JJ " h A ' Wlth r View 10 distribute 

surne in deficit areas — Grain kept in Govern- 

— n paft°n d er W of 7 Gruin , belonging to Government 
Partner of A removing stock to his own 

house knowing fullv Ihnt grain was Government 
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7. Evidence and proof. 

® S* 403 — Burden of proof— Criminal mis¬ 
appropriation — What prosecution has to prove. 

In order to prove an ofTcncc under Section 403, 
Indian Penal Code. I lie prosecution has to prove 
that the property, in this case, the net amount 
() * ninety-six thousand odd rupees collected by 
the accused by wav of entry fees in the competi¬ 
tion was the pioperty of the complainants and 
Ul that the accused misappropriated that sum or 
converted it to his own use, and (3) that he did 
so dishonestly. 

Held, on the facts and circumstances of the 
case that no offence under Section 403. I. P. 
Code, had been made out either on evidence or 
as a matter of law. Ramaswamy Nadar v. The 
State of Madras, 36 Mys LJ 113: 1958 Cr LJ 228: 
1958 SCJ 343: (1958) l An WR (SC) 143: (1959) 
2 SCA 221: 1958 SCR 739: (1958) 1 Mad LJ (SC) 
143: 1958 All WR (IIC) 386: 1958 Mod LJ (Cr) 
306: 1958 All Cr R 273: AIR 1958 SC 56 (59) 

(Pt C) (Pr 7). 

-S. 403 and S. 409 — Scope — Criminal mis- 

conduct by public servant by misappropriating 
money — Misappropriation need not be in dis. 
charge of his duty as public servant — Public 
servant collecting audit fees due to Government 
from co-operative societies — Failure to remit 
into treasury for a period — Proof of misappro¬ 
priation. See Prevention of Corruption Act (19471, 
S. 5 (1) (c). 1963 (1) Cr LJ 300 (Ker). 

-S. 403 — Misappropriation proof — Servant 

bound to account for goods entrusted to him, 
failing to do so — He Is prima facie guilty — 
Burden of proving circumstances exonerating 
him Is on him — Giving of false explanation, 
and making himself scarce relevant. 

Ordinarily, if a person receives money which 
he is bound to account for and does not do so, 
he is prima facie guilty of the offence of mis¬ 
appropriation. Where money is entrusted for a 
particular purpose, the owner cannot know that 
it has been misappropriated until the person to 
whom it lias been entrusted fails to account for 
it. In the case of a servant charged with mis¬ 
appropriating the goods of his master, the ele¬ 
ments of criminal offence of misappropriation 
will be established if the prosecution proves that 
the servant received the goods, that he was 
under a duty to account to his master and had 
not done so. It is not necessary for the prosecu¬ 
tion to eliminate all possible defences or circum¬ 
stances which may exonerate the accused. If 
these facts are within the knowledge of the ac¬ 
cused then he has to prove them. The giving of 
a false explanation is an element which the 
court can take into consideration. AIR 1959 SC 
1390; AIR I960 SC 889. Rel. on. 

Subsequent conduct of the accused and the 
fact of his making himself scarce are circum¬ 
stances which are relevant and which can be 
taken into consideration in finding whether the 
accused had a guilty mind. (1830) 7 C and P 338; 
(1854) 0 Cox CC 445. Ref. 1902 Ker LT 679: 
(190.') 2 Ker LR 250. 

8. Practice and procedure. 

-Ss. 403, 405, 400 and 420 — Accused chafed 

and convicted under S. 400. Penal Code — Facts 
proved not disclosing offence under S. 400, but 
one under S. 420 — Alteration of conviction in 
revision — Alteration of conviction for minor of¬ 
fence under S. 403. Sec Criminal P. C. (1898), 
S. 225. I960 Crl LJ 857: AIR I960 All 387. 

-Ss. 403, 409 — U. P. Police Regulations. 

Para 480 — Non-compliance with — Effect — 


Alienations in complaint made to Superintendent 
of Police that the Sub-Inspector of Police con. 
cerned wanted to search polli containing current 
notes and thcref<>rc, the complainant made over 
the polli lo the officer and that the officer count 
mg notes returned them to him hut that hefoum 
Hint total amount returned to him was short bv 
certain amount — Allegation amounts not to com- 
Ptami of offence under S. 403 but of an offence 

un ! ‘ 109 wh,ch is cognizable offence. (Crimi 
not P. C.. 11808 1 , Ss. 157 and 173). Sec U P 

Police Regulations, Para. 48G. 1058 Crl LJ 994 .' 
AIR 1958 All 584 (DB). ’ 

-Ss. 403 and 414 — Scope of — Conviction 
under 8. 414 altered into one under S. 403 — 
Practice and Procedure. See Criminal P C 
(1898). S. 230. AIR 1955 NUC (All) 1995. 

-S. 403 — Complainant alleging payment of 

money to accused for purchase of sewing machine 
*rom M — Accused neither purchasing machine 
nor returning money — Accused denying that he 
got money — Payment of money proved — Case 
held one of criminal misappropriation — Had ac¬ 
cused admitted receipt of money, and alleged that 
he had bona fide paid it to M accused would have 
been entitled to acquittal — Rul Court held could 
not make out such defence for accused when it 
was not pleaded. 1949 All WR 570: 1949 All Crl 
Cas 164: 61 Crl LJ 505: AIR 1950 All 2G6 (266) 
(PI B) (Pr 1). 

—S. 403 — Criminal P. C. (1898), S. 238 (1) - 
Minor offence — Offence under S. 403 is a minor 
one. compared with the one under S. 409 — Ac¬ 
cused can he validlv convicted under S. 403. See 
Criminal P. C. (1898), S. 238 (1). I960 Crl LJ 

372: AIR 1950 Andhra 31 (DB). 

-Ss. 403 and 400 — Offences by corporations 

— Offences involving mens rea commiltcd by ser¬ 
vant of company — Company can be prosecuted. 
See Penal Code (1800), S. 2. 1964 (2) Cr U 276: 

AIR 1964 Bom 195. 

-S. 403 — Applicability — Complaint under 

Code — Dismissal— Subsequent complaint under 
S. 14, W. B. Bargadars Act held not barred. See 
West Bengal Bargadars Act (2 of 1950), S. 14. 
(1957) 01 CnI WN 622. 

-S. 403 — W. B. Bargadars Act (2 of 1950), 

S. 14 — Award made bv Board — Complaint — 
Non-compliance — Proper procedure — Com¬ 
plaint under Section 403, Penal Codo^ — Dis¬ 
charge of — Proceedings under S. 14, W. B. Acl 
2 of 1950 would have been appropriate — Pro¬ 
ceedings under S. 403, Penal Code were miscon¬ 
ceived— Order under S. 283, Cr. P. C. held justi¬ 
fied. Sec Tenancy Laws — West Bengal Barge* 
dars Act (2 of 1950), S. 14. (1957) 01 Cal Wt* 

522: 1957 Cri LJ 671. 

-Ss. 403, 420 — Applicability — No proper 

charge — Magistrate should draw proper charge 
even when case was fixed for arguments — (Cr^ 
minal P. C. (1898), Ss. 221. 227). AIR 1955 MIC 
(Cal) 1538 (DB). 

-Ss. 403 and 405 — Trial under Ss. 405 and 

403. Penal Code — Accused acquitted by lower 
appellate Court — On appeal to High Court ac¬ 
cused can he convicted under S. 403, even though 
there was no specific charge under Section 4UJ 

— Irregularity, if any, could be cured under lec¬ 
tion 535. See Criminal P. C. (1898), S. 23C. 1964 

MPU 750. ~ r 

_S. 403 — Procedure — Charge under bcc- 

lion 379. I. P. Code, only - Accused can be 
convicted under S. 403 it the facts aHeCod and 
proved constitute that "ffencc s< :c Cruninal! I . 
( 1898 ). S. 237 . 1958 Cr U 40: AIR 1958 MadB 

Pra 1. 
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# 403 — Scope — Detention of money. 

11 is true that if the detention "1 money is satis¬ 
factorily explained there can lie no question ol 
misappropriation. But where the explanation i' 
not accepted bv the Revenue hivisioiial Utlieer n 
is not open to the High Court to canvass his 
decision 60 Mud LW SSO. (1056) 2 Lab LJ 481.: 
1956 Mad \VN 883: (19571 1 .Mad LJ 55: AIK l'J.w 
Mad 40 (471 (PI K1 U’r 4) (U15). 

9. Convicliou ami feculence. 


_S. 403 — Sentence— Accused who was ol 25 

years age misappropriating cattle — Offence is 
not minor one — Sentence ol one years It. 1. 
is justified. 1932 Cii LJ 904: AIK 11152 Alt 481 
(480) (Pi G) d >r 27). 

-S. 403 — Applicability — Person rclainiug In 

custody animals which have strayed and usiug 
them — Offence. 

Certain buffaloes belonging to the complainant 
strayed. They were lound in the possession ol 
the accused, lie kept them lor sonic weeks. 
When the owner appeared on the scene twice, lie 
did not deliver the buffaloes to him but pul him 
off on the pretext that he would make inquiries 
from the vendor lr»m whom he purchased them. 
He made no attempt lo prove that he received 
these buffaloes from anv one else. He merely 
disowned them. Ho was using them lor the 
period that he kept them 

Held, that the facts disclosed an offence of cri¬ 
minal misappropriation under S. 403 and the ac¬ 
cused had incurred liability to punishment. AIK 
1929 All 917, Rcl. on. 1057 Cr U 349: AIK 1957 
Assam 35 (38) (PI D) (Pr 17) (DB). 

-S. 403 — Applicability — “Entrusted” — 

Money obtained by cheating on four occasions — 
Charge of criminal breach ol trust — Accused held 
liable for conviction under S. 403 and not under 
S. 408. See Penal Code (1800). S. 4U8. 1057 Cr 

LJ 12M (2): AIR 1057 Mad 722. 

-S. 403 — Sentence — Consideration indicated. 

Sec Cr. P. C. (1898), S. 32. 1957 Cr U 1284 (2): 
AIR 1957 Mad 722. 


SECTION 404 


IIicnc circumstance* is made specially punishable 
with a higher .sentence. 

In view of Uiis position of immovable property 
it is difficult to say that properly where the sub¬ 
sequent owner lias not slopped in. is open to any 
risk or needs anv proUclion. I he Legislature 
could not have intended to protect lhat property 
which is otherwise safe and evidence pertaining to 
which cannot be lost. The provision for prescrib¬ 
ing punishment with respect to such properly 
will be unnecessary and uncalled lor. 23 Cal 372; 
6 B«.ni IICR (Cr) 33. Rcl. on: AIK 19*25 All 673. 
Dissent from. 1956 Cr LJ 224: Madh BLJ 1055 
HCK 1605: Madh BLR 1955 (Cr) 328: AIR 1956 
Mndh Him 49 (50) (Pt A) (Prs 9, 10). 

-S. 404 — Applicability. 

Where the accused, who look possession of pro¬ 
perly can only he said to have done so in bona 
tide exercise of his right, a criminal prosecution 
in such a case is misconceived. AIR 1915 Mad 
506 (1). ReL on. 1056 Cr LJ 224: Madh BLJ 1955 
HCR 1693: Madh BLR 1955 Cri 328: AIR 1956 
Madh Blia 49 (50) (Pt B) (Pr 16). 


-S. 404 — Scope. 

Where the accused look possession of the pro¬ 
perty from a person who was entitled to be in 
possession and was in possession at the lime of 
the death ol the deceased, under these circum¬ 
stances, the ingredients of S. 404 cannot be said 
to have been satisfied. 1956 Cr LJ 224: Madh 
BLJ 1955 HCR 1693: Madh BLR 1955 (Cr) 328: 
AIR 1050 Madh Bha 49 (50) (Pt C) (Pr 17). 

-S. 404 — Murder and robbery committed in 

same transaction — Offence falls under S. 492 — 
‘Person' does not exclude dead body in such a 
case. See Penal Code (i 860 ), S. 392. 1963 (1) 
Crl LJ 433: AIR 1963 Madh Pra 106 (DB). 

-S. 404 — Ornaments shown lo witness before 

test identification — No weight can be attached 
to lhe identification — Accused keeping ornaments 
buried — Burial alone insufficient to draw any 
inference against him. 19G3 MPLJ (Notes) 258. 

-S. 404 — Murder and robbery committed in 
same transaction — Offence falls under S. 392 — 
Person does not exclude dead body in such a 
case. Sec Penal Code (1860), S. 392. 19G2 MPLJ 
1064. 


-Ss. 404 and 424 — Charge under — Heads of 

charge not specifically mentioning any properly 
coming to the possession of the accused which he 
may have misappropriated or disposed of dis¬ 
honestly — Held the heads of charge were ex¬ 
tremely vague and indefinite and could not con¬ 
ceivably be answered. Sec Criminal P. C. (1898), 
S. 221. 1954 Crl LJ 1838: AIR 1954 Assam 259 
(DB). 

-S. 404 — “Properly” — Meaning — Does not 

mean Immovable properly. 

The object behind S. 404 is to afford protection 
of properly which bv reason if its being peculiar¬ 
ly placed needs protection where the person who 
could look after it is dead and the person who 
is expcclcd and entitled lo look after it afler the 
death of the aforesaid person has not appeared 
on the scene. There is a change available to 
strangers lo dishonestly misappropriate and con¬ 
vert Ihe same. Under these circumstances if such 
strangers arc allowed to do so. the subsequent 
owner may lose that property entirely. In maj¬ 
ority of cases there is no evidence as to what 

•i?T? rOP r Cr r lV i. WI ! S ni ! (1 lhcre is hard, V any pos¬ 
sibility of following the properly which has passed 

into several hands or changed its form. All these 

possible risks ought lo be checked. It is for this 

reason that a provision is made by which dis 

honest misappropriation nr conversion under 


-S. 404 — Essential Ingredients — Mens rea. 

Held, that Ihe essential ingredient of offence 
under S. 404. was the knowledge on the part of 
the accused that the property in question was in 
possession of the deceased person al the time of 
that person s decease and had not since been in 
the possession of anv person legally entitled to 
such possession. So the prosecution had ftrUicf 
to establish that knowledge on Ihe part of tfc* 
accused. Indirect evidence of circumstantial nature 
enabling interference of that knowledge could 
possibly be given without establishing that the 
prosecution would not be entitled to claim con- 
Mdmn of the accused person under S. 404, on 
mere recovery from him of the ornaments belong- 
mg lo the deceased person and last worn bv him 
1 here being no evidence on record pointing out 

ronvlr inn °" 1 th ® ^ ° f " ,C ACCUSCd. 

conviction of (he accused could not he sustained 
under S. 104. 1001 MPLJ (Notes) 130. 

^, APP'irnl.iliU — Person murdered 
Removal of ornaments from dead body — Act 
of aroused held dishonest misappropriation of pro- 

SIX TX" 'L'XM "mm fh 

1058 Cr LJ 002: AIR 1058 Madh Prints (DB)? ‘ 

T 404 “ Recent unexplained possession n r 
jewels worn by murdered person - Inference 
that accused was murderer if can he drawn - 
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SECTION 405 
SYNOPSIS 

(Penal Code (I 860 ), S. 405.) 

1. Scope and applicability. 

2. Criminal breach of trust distinguished from 

theft, cheating and criminal misappropria¬ 
tion. 

See also Penal Code (I860). Sections 378. 
379. 403 and 415. 

3. “In any manner entrusted*. 

4. “Property*. 

5. ".Misappropriates or converts to his own use*. 

6. Disposal In violation of any legal contract. 

7. “Dishonestly*. 

See also Penal Code (I860), S. 24. 

8. Failure to account or false account — Pre¬ 

sumption of dishonest intention. 

9. Breach of duty under civil law — Inference 

of dishonest intention. 

10. Clerk or servant. 

See also Penal Code (1860), Section 408. 

11. Public servant. 

See also Penal Code (1860), S. 409. 

12. Broker. 

See also Penal Code (1860), S. 409. 

13. Agent. 

See also Penal Code (1860), S. 409. 

14. Depositary or custodian of property. 

15. Pledge. 

16. Vendor and purchaser. 

17. Partner. 

18. Debtor and creditor. 

19. Banker. 

See also Penal Code (1860), S. 409. 

20. Hirer. 

21. Onus of proof. 

22. Abetment. 

1. Scope and applicability. 

•-S. 405 — Criminal P. C. (1898), Sec¬ 

tions 182 and 181 (2) — Criminal breach of trust 

— Uncertainty as to place where offence commit 
ted —Applicability of Section 182. Criminal P. C. 

— Venue of trial has to he primarily to he deter¬ 
mined by averments in complaint or charge-sheet 

— Ordinarily the Court where the charge-sheet 
or complaint is filed has to proceed with it, excepl 
where action has to he taken under Section 202, 
Criminal P. C.— When it was uncertain whether 
the offence of embezzlement was committed at 
Nagpur or Bombay, Section 182, Criminal P. C. 
applied — Nagpur Court had jurisdiction to 
enquire into the offence. State cf Madhya Pradesh 
v. K. P. Ghiara. 1957 MPU 230: 1957 Nag U 
158: 1957 Crl LJ 322: AIK 1957 SC 196 (197 to 
199) (Prs 2, 7, 9). 

-S. 405 — Applicability — Essentials to be 


proved. f 

To constitute an offence of criminal breach ol 
trust it is essential that the prosecution must 
prove first of all that the accused was entrusted 
with some property or with any dominion or 
power over it. It has to be established further 
that in respect of the property so entrusted, 
there was dishonest misappropriation or dis- 
honest conversion or dishonest use or disposal in 
violation of a direction of law or legal contract, 
by the accused himself or by someone else which 
he willingly suffered to do. It follows almosl 
axiomatically from the definition that the owner¬ 
ship or beneficial interest, in the property in res¬ 


pect of which criminal breach of trust is alleged 
to have been committed, must be in some person 
other than the accused and the latter must hold 
it on account of some person or in some wav 
for his benefit. } 

The accused a receiver of a Cotton Mill appoint- 
ed by the High Court, in the exercise of dis¬ 
cretion conferred on him by the High Court 
demanded and received payment over and above 
the market price in respect of bales allotted to 
a shopkeeper. The accused, however, failed to 
account for this extra payment. He was charged 
for and held guilty of criminal breach of trust 
in appropriating the extra money without bring- 
ing it into the mill's accounts. The question 
was whether the extra money was given by the 
shopkeeper to the accused for and on behalf of 
the .Mill or was given to him personally as a 
motive or reward for showing some favour. 

Held, (1) (on appreciation of evidence) that 
the money was intended to be paid to the accused 
as his own personal profit and it was not an 
item of additional or extra price for the goods 
purchased which was demanded by or paid to the 
accused on behalf of the mills. AIR 1952 Trav-Co 
128, Reversed. 

(2) As the sum was paid by way of illegal 
gratification, there could be no question of entrust- 
inent in such payment. The criminality of the 
act consisted in illegal receipt of the money and 
the question of subsequent misappropriation or 
conversion of the same did not arise at all. 
Ithirnvi Nambudiri v. State of Trav-Co., 1953 Ker 
LT 173: ILK (1953) Trav-Co 181: 1954 Crl U 
102: AIR 1953 SC 478 (484) (Pt C) (Pr 21). 

-S. 405 — Criminal P. C. (1898), Sections 181 

(2) and 179 — Criminal breach of trust — Venue 
of trial — Principles determining. See Criminal 
P. C. (1898). Section 181 (2). 1956 Crl U 1165: 
AIR 1956 AH 619. 

-S. 405 — Construction and scope — Ingre¬ 
dients of offence. 

The proposition that Section 405, I. P. Code, 
consists of two parts, one a positive part, which 
deals with what is known as criminal misappro¬ 
priation or conversion of the property and the 
other a negative part which consists of dishonest¬ 
ly using or disposing of the property in violation 
of any contract touching the discharge of trust 
cannot be accepted as correct. Both the pans 
positive in their nature. In the first case the 
positive part consists of criminal misappropria¬ 
tion and the conversion of the property and in 
the second case the positive act consists in dis- 
honestly using or disposing of the property in 
violation of any direction of law or prescribed 
mode of trust or legal contract. The using or 
disposing of, arc definitely acts and not omissions 
Even in the second instance unless ,he , , pr R h l 
is disposed of or used the °^ence would not he 
committed. 1956 Cri U 1165: AIR 1956 AU 619 
(626) (P* D) (Pr 33). 

-S. 405 - Essentials of offence stated. See 

Criminal P. C. (1898). Section 561-A. AIR 1 
NUC (All) 3599. 

_S. 405 — Jurisdiction of Courts — In cases 

falling under first part of S. 405. offence fa com¬ 
plete as soon as there is misappropriation or con 
version with dishonest intention low orjj^jjg 
to owner is not material — The uouri 

whose jurisdiction the conversion or m.sapprop ^ 

lion takes place will have jurisdiction to trv «n e 
offence - If this happens in more «hnn 'one J.M 
diction then under Section 182 of the Crim 
P. C„ more than one Court would {gw '^ rtion 

rseTtiin- sra?2J2 is sjs - p - 
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os person, entrusted dishonestly uses or disposes of 
the proper!}* in violation of any direction of the 
law relating to the discharge of the trust or 
of the contract — In such cases it is a puic 
question of fact where and at what time the 
offence was committed — This may present dilfi- 
cully — How the question has to be determined, 
indicated. See Criminal P. C. (1898), Section 179. 
AIR 1055 NUC (AH) 2708. 

-S. 405 — Criminal breach of trust — Trust 

owning temples in Rajasthan registered and hav¬ 
ing head ofTice at Bombay — Trustee sending 
money from Bombay to accused managing 
temples, for repairs and renovations — Complaint 
against accused for criminal breach of trust for 
unspent amount — Bombay Court has no juris* 
diction. Sec Criminal P. C. (1898), Section 181 
(2). 1962 (1) Cri LJ 401: AIR 1962 Bom 78. 

-Ss. 405, 408 — Criminal breach of trust — 

Ingredients. 

The ofTcncc under Section 408 requires the 
following ingredients to be established (a) entrust- 
ment, (b) breach thereof by conversion to his 
own use and (c) dishonest intention. 1957 Mad 
WN 495. 

-S. 405 — Applicability — Ingredients of 

offence. See Orissa Treasury Code, Vol. 1, 
Chapter IX, Rules under. Rules 544 and 549. 1958 
Crl U 1071: AIR 1958 Orissa 194. 

-S. 405 — Criminal P. C. (1898), Section 181 

(2) — Criminal breach of trust — Trial for 
offence of — Venue is Court within whose juris, 
diction part of property was received or, retain* 
ed by accused — Complainant not able to show 
where misappropriation occurred — Jurisdiction 
lies at place where property had to be delivered 
— Scope of Section 405, Penal Code indicated. 
AIR 1925 Cal 613; 26 Cri U 725 and AIR 1942 
Cal 575; 44 Cri LJ 132, Dissented from. See 
Criminal P. C. (1898), Section 181 (2). AIR 1955 
NUC (Pat) 250 (DB). 

-S9. 405 and 406 — Essentials — Proof of — 

Prosecution must prove that accused was entrust* 
ed with property and that he dishonestly mis¬ 
appropriated it. AIR 1955 NUC (Raj) 4036. 

2. Criminal breach of trust distinguished from 
theft, cheating and criminal mlsapproprla* 
tlon. 

See also Penal Code (I860), Sections 378, 
379, 403 and 415. 


®405, 409 — Dominion over properly — 
Two persons having authority to operate Jointly 
on the accounts of a company with n bank — 
One of them delivering blank signed cheques lo 
the other. 

One R and the accused operated jointly on the 
accounts of an Insurance Company with a bank 
under the powers given by the Board of Direc¬ 
tors: 

Held, that the effect of R’s delivering Ihe blank 
cheques signed by him to the accused might 
amount to putting the accused in sole control 
over the funds of the Insurance Company in the 
bank and the accused could alone commit crimi¬ 
nal breach of trust in respect of the funds. 

tt ^i 16 accusc< l did not get dominion over Ihe 
lunds on account of R’s signing blank cheques. 

control and dominion over the funds 
under ;tne powers conferred on him by the Board 
i Directors, by its resolution authorising him and 
to operate on the accounts of the insurance 
OTW Bank. It could not therefore, 

ftwo * ,*hc accused had obtained control 

the funds of the Insurance Company by 

[Vol. 12.] Fn.D. 26. 


.healing R and that therefore, he could not com¬ 
mit the offence of criminal breach of trust 
R. K. Dalmia v. Delhi Administration, (1963) 1 
SCR 253: (1962) 32 Com Cas 699: 1962 (2) Crl LJ 
805: AIR 1962 SC 1821 (1837) (PI G) (Prs 83, 84). 

-S. 405 — Applicants who were two brothers 

went to H, a goldsmith, and made a false repre¬ 
sentation to him that their mother wanted a 
necklace of a certain design for getting the design 
copied for S, the wife of one of the applicants 
— II gave the necklace to the applicants who 
promised to return it in the evening but subse¬ 
quently they refused to return it — It was found 
that the mother of the applicant had died long 
ago and S was not married—Held, that there was 
no contract of entrustment between II and the 
applicants — Transaction was nothing but 
loan — Refusal to return necklace was not 
punishable under Section 406 — Offence held fell 
under Sections 403 and 420. 1960 Crl LJ 857: 

AIR 1960 All 387 (389). 

-S. 405 — I he essence of Ihe offence of crimi¬ 
nal misappropriation is that the property of 
another person comes into the possession of the 
accused in some neutral manner and is misappro¬ 
priated or converted to his own use by the ac¬ 
cused — No entrustment is required for this 
offence lo be constituted. , 1 964 Jab LJ 724 . 

-Ss. 405, 420 —1 Construction and scope’ — 

Criminal breach of trust distinguished from cheat¬ 
ing. 

The word 'entrustment' or ‘entrusted’ though 
used in Section 405 is not defined in the Penal 
Code. * The word itself conveys and includes that 
Die person handing over the properly must have 
confidence in the person taking the properly so 
as to^ create a fiduciary relationship as between 
them.* That confidence cannot arise when the pro¬ 
perty was acquired by the offender by some trick. 
Such a trick prevents any true consent arising, 
f If the property is obtained by trick, or by any 
I other unlawful means, then there cannot be an 
{ entrustment. ‘Eutrustment’ means the handing 
Lover of the property by lawful means. The phrase 
any other manner connotes any other legal 
manner but not otherwise. Once a property is 
acquired by trick or ‘in any other means’ by false 
representation to the owner thereof there is an 
offence under Section 420, Indian Penal Code and 
it the offender appropriates that amount to his 
use, he cannot be said to have committed an 
offence of criminal breach of trust, because in 
that case there was practically no trust created 
by the owner of the property. But there can be 
an alternative charge under Section 236, Criminal 

I°5 ?e a S °W cr i8 punished under 
Section 420. Indian Penal Code, the other char R e 
cannot be sustained. Majority view in AIR loati 
Mad 353 (FB,, Foil. 20 Cut LT M: 1954 Cri 

{db) 429: AIR 1054 0rlssa 213 (216J * Pl A) (Pr U > 

—Ss. 406, 403, 378 - Theft and criminal mis- 
appropriation and criminal breach of trust _ Dis- 

eSTAfaunt) (Titf 1 u * IR ““ 

nol misappropriation. " crtmJ - 

criminal misappropriation but differ frWthfm 
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the consent of the owner, but dishonestly misap¬ 
propriated by the person to whom it is entrust¬ 
ed. In cheating, the property is wrongfully ac¬ 
quired in the first instance by means of a false 
representation. In theft the property is taken 
without the consent of the owner and the dis¬ 
honest intention to take property exists at the 
time of such taking. In criminal misappropria¬ 
tion, the property is innocently acquired often 
casually and by chance, but by a subsequent 
change of intention the retaining becomes wrong- 
tul and fraudulent. The character of the crime 
depends on the secret intention of the parties 
which is often difficult to ascertain. To make out 
a case of criminal breach of trust it is generally 
necessary to show that the property belonged to 
some one other than the accused, that the ac¬ 
cused acquired it lawfully or with the consent 
of the owner, that it was in the physical or con¬ 
structive possession of the accused at the time 
of the conversion, that the accused occupied a 
fiduciary relationship, that his dealing with the 
property constituted a conversion or appropria¬ 
tion of the same to his own use or the use of 
any person other than the owner and that there 
was a fraudulent intent to deprive the owner of 
his property. 54 Punj LR 18: ILR (1951) Punj 
286: AIR 1951 Punj 103 (104) (Pt A) (Pr 4) (DB). 

-S. 405 — Construction — “Entrusted with 

property or with any dominion over property” — 
Charge under Section 4U6 — Conviction undei 
Section 380 held legal. See Penal Code (1860|, 
Section 380. AIR 1955 NUC (Sau) 5053 (DB). 

3. “In any manner entrusted”. 

• -Ss. 405 and 409 — Entrusting of property 

to public servant — Misappropriation by latter 
what amounts to. 

One T made an application to the Superinten¬ 
dent of Police that one L and one B a Police 
Sub-Inspector met him on the way and L said 
to B the Sub-Inspector that though T appeared 
to be clad in rags he had considerable money; 
after this the person of T was searched and the 
Sub-Inspector having opened the bundle of cur¬ 
rency notes with T, handed them over to L one 
by one for being returned to T, but out of the 
same the amount of Rs. 250 was not returned. 

Held, that the information given by T related 
to commission of an offence by the Sub-Inspector 
B. The Sub-Inspector being a police officer was 
legally entitled to search a person found under 
suspicious circumstances and T in handing over 
the bundle of notes to the police officer must have 
done so in the confidence that he would get back 
the notes from him when the suspicion was clear¬ 
ed. As the currency notes were taken by the Sub- 
Inspector in discharge of his duty for inspection 
and return he was certainly entrusted with the 
notes within the meaning of Section 405. Thus 
the information given by T disclosed an offence 
under Section 409, a cognizable offence within 
the meaning of Rule 1 of para. 486 of the U. P. 
Police Regulations. State of Uttar Pradesh v 
Babu Ram Upadhya, 1961 (1) CHU 773: (1961) 

1 SCA 593: (1961) 2 SCR 679: ILR (IM1' ‘ All 
509: AIR 1961 SC 751 (754, 756, 766) (PI A) 
(Prs 5, 6, 37). 

• -Ss. 405, 409 — Criminal breach of trust — 

Entrustment of property and trust explained. 
Jaswantrni Manilnl v. State of Bombay, 1956 All 
WR (Sup) 120: 1956 SCA 941: 1956-2 Mad LJ SQ 
49: 1956-26 Com Cas 340: 68 Bom LR 1026: 1950 
SCJ 613: 1956 SCR 483: 1056 Crl LJ 1116: AIR 
1956 SC 575 (582) (Pt C) (Prs 11, 13). 



105 and 420 — Applicability — Draft 
o accused for encashment, in his personal 

nSTaS. “ ' nlrustm “ l AIR •«* 

-S. 405 — Entrustment is essential — Cashier 

at treasury is entrusted with cash though ultlmutr 
responsibility is of Treasurer. C 

In a prosecution under Section 409, Penal Code 
the prosecution has to prove that, the accused 
was entrusted with property. Where the cash al 
treasury is actually handled from day to day by 
the Cashier it cannot be said that he was not 
entrusted with the cash even though the ultimate 
responsibility for the cash was that of the 
Treasurer. AIR 1951 AJme r 15 (16) (Pt A) (Pr 2). 

-S. 405 — “In any manner entrusted” - 

Implied entrustment. 

For the purposes of Section 405 it is not neces¬ 
sary that entrustment should be express. An im- 
plied entrustment will suffice. 

The accused persons sold the property on the 
footing that the land belonged to a certain 
Shamlat. In the sale-deed the accused persons 
described themselves as members of the Shamlat 
Committee. There was never any claim that they 
were owners of the land or the sale proceeds. 
They acted as representatives of the Shamlal 
Committee, held the sale proceeds in trust for 
I he Shamlat Committee and dishonestly misap¬ 
propriated this money: 

Held, that the act of the accused amounted to 
criminal breach of trust as defined in Section 405. 
AIR 1950 Ajmer 76 (77) (Pr 6). 

-Ss. 405 and 406 — in any manner entrusted' 

— In order to establish offence under S. 406 pro¬ 
secution has to prove that there was entrustment 
of moveable property belonging to another person 
to accused — Offence cannot be committed in 
respect of one s own property — In absence of 
any agreement to the contrary all partners hold, 
use and have interest in the whole of partnership 
property and a partner cannot be prosecuted for 
criminal breach of trust in respect of partnership 
properly: AIR 1951 Punj 103 and AIR 1951 Cal 
69 and AIR 1958 Andh Pra 555, Rcl. on. 1964 
All WR (HC) 263: 1964 Ail Crl R 174. 

-S # 405 — Ingredients of offence — ‘Entrust- 

ment’ — Meaning. 

There is no entrustment within the meaning of 
Section 405 when property is obtained by cheat¬ 
ing: AIR 1936 Mad 353 (FB). Relied on. Even ifi« 
be assumed for the sake of argument that ne 
accused were entrusted with the money of tne 
depositors, they cannot be held guilty under Sec- 
lion 409 unless it can be shown that they dis¬ 
honestly converted the money to their own use 
in violation of any legal contract with the deposj- 
lors. 1960 All LJ 33: 1960 Crl U 188: I960 All 
WR (HC) 67: 1960 All Cr R 84: AIR I960 All 103 
(112) (PI I) (Pr 40) (DB). 

-S. 405 — Essentials of offence. 

A necessary element of the offence of the cnmi- 
nal breach of trust is that there should be entrus • 
men! of properly to the accused ■«*«» 
ment may be in any manner. Another allernati 
is that the accused may gel dominion of the pr 
perty in any manner. In both cases the law con¬ 
templates that the accused person should rcceiv 

the money and hold it on behalf of the other, s 
that he should be the trustee of the PJWIgg 
1957 All WR (HC) 43: 1957 Crl LJ WO.. 

Si U 147 : AIR 1957 All 122 (123) (Pt A) (Pr 3) 

(DB). 

_Ss. 405, 409 - Applicability - * e n r ; 
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no! lawfully entitled to enforce landho^Ts al¬ 
leged liability — Effect. * . 

Under Section 405. Penal Lode, provided there 
is entrustment of property, it matters little whe¬ 
ther the complainant or. whose behall the pro¬ 
perly is entrusted is the owner thereof or not. 

Where the accused as a Talati employed in the 
revenue department was invested with authority 
to collect land revenue and fines, ordered to be 
recovered under the Land Revenue Code from 
landholders, any amount collected as a tax or 
fine by him as a Talati from a landholder, be¬ 
comes public lund and the accused becomes en¬ 
trusted with that fund, even though it is found 
that no money was due from the landholder to 
the Government and that the Government could 
not have lawfully enforced the alleged liability 
of the landholder. Where therefore the accused 
makes default in paying the money collected into 
the Government treasury as required bv the rules 
made in that behall under the Land Revenue 
Code and misappropriates file same, he is guilty 
of criminal breach of trust in respect of lhat 
amount. AIR 1957 All 122, Dissented from: 2 
Cal LR 515, Relied on. 61 Bom LR 885: ILR 
(1950) Bom 1160: 1960 Crl LJ 217: AIR 1960 Bom 
53 (55, 56) (Prs 10, 14) (DB). 

-Ss. 405, 406 — Absence of entrustment — No 

criminal breach of trust — No offence under Sec¬ 
tion 406. 

B instructed A. a jeweller, to make a gold chain 
and handed him Rs. 300 towards the cost of gold 
and the cost of making it. A did not deliver the 
chain on the stipulated day nor did he return 
the money. A was therefore prosecuted for an 
offence under Section 406. I. P. C. 

Held, though A is guiltv of dishonest and dis¬ 
honourable conduct in not making the chain, he 
could not be said to have misappropriated Ihe 
money because when it was paid to him it be¬ 
came his. His obligation thereafter was to pro¬ 
duce the gold chain. That he failed to do and B 
would recover the money from A as money paid 
on a consideration which had wholly failed. That 
however would not make act of A a criminal act, 
and as there was no entrustment in the case, there 
could be no question of an offence under Sec¬ 
tion 406. 52 Crl LJ 28: 1951 All WR (Supp) 11: 
AIR 1951 Col 206 (207) (Pr 5) (DB). 

-Ss. 405, 409 — “Entrusted 1 * when used with 

respect to money means that the money has been 
transferred to the accused in circumstances which 
show that notwithstanding its delivery to the ac¬ 
cused, the property in it continues to vest in the 
prosecutor and the money remains in the posses¬ 
sion and conrol of the accused as a bailee to be 
restored to the bailor or applied in accordance 
with his instructions. Madh BLR 1956 Crl 405: 
1956 Madh BU 1447: 1957 Crl LJ 170: AIR 1957 
Madh B 33 (35) (Pi A) (Pr 6). 

S. 405 — Entrustment is an essential element 
of the offence defined in Section 405. The word 
entrust” is not a term of art. In common 
parlance it embraces all cases in which a thing is 
handed over by one person to another for speci¬ 
fic purpose. Entrustment need not be express. 
H may be implied. The essence of offence of 
criminal misappropriation is that the property of 
another person comes into the possession of the 
accused in some neutral manner and is mis¬ 
appropriated or converted to his own use by the 
accused. No entrustment is required for this off- 
ence to be constituted. 1964 Jab LJ 724. 

““?• 409 “ Applicability — Deduction from 
employees wages on account of their contrlbu- 

JJ2iit l ° *ir* denf - Employer’s failure to 
credit amount in fund — Offence is of criminal 


405, Note 3 403 

breach of trust. (I960) 2 Lab LJ 684: 1W0 

MPLJ 898: 1960 MPC 537: 1960 Jab LJ 813: 1901 
(1) Cr LJ 266: (1960-61) 19 FJR 171: (1960) 1 

Fac LR 421: ILR (1960) Madh Pra 341: AIR 1961 
Madh Pra 37 (38) (Pt A) (Pr 8). 

-S. 405 — Essentials of offence — Property 

must belong to person other than accused — Tim¬ 
ber seized from accused on suspicion that it was 
illicitly felled — Same entrusted to accused on 
supratnama pending revenue enquiry — Failure 
on part of accused to produce part of it when 
called upon to do so — Prosecution for breach 
of trust before completing revenue enquiry — 
Prosecution held was misconceived as accused 
must be presumed to be owner of the timber. 
1961 Jab LJ 731: 1961 MPLJ 765: 1961 (2) Crl 
LJ 496 (Madh Pra). 

-S. 405 — Entrustment — Father an office 

bearer of society — Receipt of money by son on 
his behalf. 

A was the president of certain association of 
cloth dealers who deposited various amounts 
with Ihe association. At the instance of A, his 
son B who was neither a member nor a servant 
of the association received the amount paid in A's 
shop by the dealers and passed receipts on be¬ 
half of A. In a trial of B under Section 406, 
I. P. C. it was contended that there was no en¬ 
trustment to B. 

Held, that B was entrusted with money and the 
fact that the entrustment was on behalf of his 
father did not alter the character of the handing 
over of money to B. 1957 MPC 334: 1957 Jab LJ 
706. 

-S. 405 — “Entrusted”. 

In every offence of criminal breach of trust 
what must be established initially is the fact of 
entrustment of money or property. The word 
‘ entrusted" in Section 405 is not necessarily a 
term of law and may have different implications 
in different contexts: AIR 1936 Mad 1, Rel. on; 
AIR 1928 Sind 106, Not foil. 1949 Nag U 382: 
ILR (1949) Nag 620: AIR 1952 Nag 266 (266) 
(Pt B) (Pr 7). 

-S. 405 — “Entrusted”. 

Where a cheque drawn in the name of a firm 
was handed over by the complainant to the ac¬ 
cused who was an agent of the firm for being 
credited to his account with the firm : 

‘Held’, that the property in the cheque passed 
Irom the complainant to the firm as soon as the 
cheque was handed over to the account and, 
therefore, there was no entrustment of anv money 
by the complainant to the accused : AIR 1926 
£ udh 898 ’ Dist - 1949 Na * u 382: ILR (1949) 
Nag 620: AIR 1952 Nag 255 (250) (Pi C) (Pr 9). 

-S. 405 — Entruslment. 

Entrustment of goods to a firm is not same 
thing as entrustment of goods to its manager 
apnri from his capacity as manager. So a per¬ 
son who is the manager of a firm cannot be held 
criminally liable for breach of trust where there 
P r rson ?' entrustment of goods to him but 

committed™ AIHmSS! Rang h 332 ,'l^oT* 1949 

m (267MPI E L ,V;" 9 j "‘t m AIR 1852 


Clerk In post office — Effect. 


M fac . ,s - * h “* the money handed over to 

0r< * er Is s. ue Clerk, in a post office by the 
ed hv th f ° r b - e ? R despatched, which was prov. 
ed by the receipts given to the remitters and 
corroborated by the evidence of the remitters was 
money “entrusted” with the Money Order ’iwue 


404 


PKNAL CODE (I860), S. 405, Note 5 


?o-- k „ 23 C "‘ LT 4I " : l! » 57 Crl u 14.il: AIK 
19o/ Orissa 268 (270) (P| ,\) (I’r 7) (1)15). 

- S. 405 — Entrustmcnt — Breach of trust — 
supply of wheal by Government to holder of 
fair-price shop on payment of price — Condition 
to sell in particular manner — Violation of condi¬ 
tion does not amount to breach of trust. 

W here an accused holding a fair-price shop 
was supplied by tiie Stale Government with cer¬ 
tain quantity of wheat on payment of its price 
on condition that it was to he sold to residents 
of particular villages and the accused sold the 
wheat to whomsoever he liked, he cannot he con¬ 
victed of the olTence of criminal breach of trust 
as there was no question of entrustment, the 
property in wheat having passed to the accused 
on payment of price. ILK (1947) 1 Cal 97, Rcl. 
on. 1963 (1) Cri LJ 217: 1963 BUR 32: AIR 1963 
Rat 52 (53) (Pr 5). 

— S. 405 — Conviction — Contravention of 
Bihar Milled Rice Procurement (Levy) Order 
(1958) and Milled Rice (Bihar) Price Control 
Order, 1958 subsequent to their cancellation alleg¬ 
ed — Prosecution is misconceived — No entrust- 
ment within Section 405. 1. P. C. See Essential 
Commodities Act (10 of 1955), Section 3 (2). 1961 
Pat LR 77. 

-Ss. 405 and 406 — Essentials — Property 

vesting in accused — No entrust men t — No crimi¬ 
nal breach of trust. 

One of the ingredients of the olTence of crimi¬ 
nal breach of trust is that the person accused 
must have been entrusted with the propertv in 
question. If the property belongs to and is 
owned by the accused person in his own right, it 
cannot be said that lie was a trustee of that pro¬ 
perty for somebody else, and that by converting 
it to his own use lie committed the offence of 
criminal breach of trust. 

Even if the accused is a trustee with respect to 
I lie property its conversion, use or disposal by 
the accused person must have been in violation of 
any contract, express or implied, which lie had 
made touching the discharge of such trust. AIR 
1953 Pat 225; AIR 1951 Cal 206; AIR 1931 Mad 
235, Rel. on. 1955 Crl U 1090: AIR 1955 Pal 
338 (339 to 342) (Prs 2 to 5, 7). 

-S. 405 — ‘♦Entrusted* — Meaning of. 

The distillers, who worked under licenses 
granted to them, required molasses as raw mate¬ 
rial; for movement of molasses they obtained 
permits from the Excise Commissioner; they paid 
for the molasses as also for the transport of the 
molasses to the distilleries; they manufactured spi¬ 
rit out of I lie molasses and sold the spirit to the 
warehouses or licensed vendors under the terms 
of the licenses granted to them. 

Held, that the properly in molasses or any 
dominion over them was not entrusted to the 
distillers. 1953 Cri LJ 1289: AIR 1953 Pat 225 
(229) (PI C) (Pr 12). 

-S. 405 — Essentials. 

One of the essential conditions of the offence 
of criminal breach of trust is that the properly 
which is the subject-matter of the offence must 
have been entrusted to a person; a trust of some 
kind is necessary, and the property in respect ol 
which criminal breach of trust can he committed 
must he either the properly of some person other 
I ban the person accused, or I lie beneficial interest 
in or ownership of it must lie in some other 
person and the offender must hold such properly 
on trust for such oilier person or in someway 
for his benefit. 1953 Crl LJ 1289: AIR 1953 Pal 
225 (229) (IM D) (Pr 13). 

-S. 405 — Entrustmcnt — Railway receipts 

made over by complainant to accused lor taking 


delivery Delivery of goods lo accused bv nil 
w j lv /'Ulliorilies — Whether accused was entrust 
id with goods | IV complainant (Quaere). 1953 r.i 
LJ 842: AIR 1953 Pat 100 (102) (Pi B) (P r 8 ) C 

S. 405 — B agreeing to supply opium lo \ 
~~ A paying Rs. 100 to B as advance of price — 
Balance deposited with C to he paid to B on his 
supplying opium — Held, that there was entrust- 
ment of money to C. AIR 1951 Cal 206, Distin«- 
lushed but Commented. 1952 Raj LW 194 * 1953 
Cri U 835: ILR (1952) 2 Raj 341: AIR 1953 Ra| 
117 (118) (PI R) (Pr 6). J 

4. “Properly* 

# -Ss. 405, 409, 22 — ‘Property’ — Meaning 

°f — N°t restricted lo movable property only — 
Dominion over properly — Non-exercise of power 
will not make dominion nugatory. 

There is no good reason to restrict the mean¬ 
ing of tlie word ‘property’ to .movable property 
only when it is used without any qualification in 
Section 405 or in other sections of the Penal 
Code. Whether the offence defined in a particu¬ 
lar section of the Penal Code can he committed 
in respect of any particular kind of property will 
depend on the fact whether that particular kind 
of properly can he subject to Ihc acts covered bv 
that section. 

The word ‘fund’ may mean actual cash re; 
sources of a particular kind (c.g., money in a 
drawer or a bank) or il may be a mere ac- 
countancy expression used lo describe a particu¬ 
lar category which a person uses in making up 
his accounts. The words “payment out of” when 
used in connection with the word ‘fund’ in its 
lirst meaning connote actual payment, c.g., by 
taking the money out of the drawer or drawing 
a cheque on the hank. When used in connection 
with the word ‘fund’ in its second meaning 
they connote that, for the purposes of the ac¬ 
count in which the fund finds a place, the pay¬ 
ment is debited to that fund. 

Where the charge against the accused referred 
lo misappropriation by him, as Chairman and 
Principal Officer, of funds of the Bharat Insu¬ 
rance Company in current account of the Com¬ 
pany witli a Hank. 

Held, that the expression ‘funds’ in the charge 
was used in the first sense meaning thereby that 
the accused had dominion over the amount credit¬ 
ed to Hie Bharat Insurance Company in the ac¬ 
counts of the Bank. The funds referred to in the 
charge did amount to ‘properly’ within the mean¬ 
ing of that term in Section 405, I. P. Code. 6 Rom 
I ICR Cr 33 and ILR 23 Cal 372, Overruled; AIR 
1915 All 93 (2) and AIR 1926 Lnh 385 and AIR 
1936 Bom 167 and AIR 1925 All 673 and AIR 1955 
SC 590 and (1942) 2 KB 228. Rel. on. Held fur¬ 
ther that the omission to inform the Bank Uwl 
the accused was entitled lo operate on the ac¬ 
count might disable him lo actually issue [fine 
cheques on the company’s accounts, but that posi¬ 
tion did not mean that lie did not have any 
dominion over those accounts. As Chairman and 
Principal Officer of Hie Bharat Insurance Com¬ 
pany, he had the power, on behalf of Hie com¬ 
pany, to operate on those accounts. Non-exer¬ 
cise of the power will not make Hie dominion cn- 
trusted to him nugatory. R. K. Dalmla v. Delhi 
Administration. (1903) 1 SCU 253; (1902) 32 Com 
Cns 699: 1962 (2) Crl LJ 80o: A1B 1962 SC 1821 
(1834) (PI C) (Pr 61). 

-Ss. 405 and 409 — Applicability — Criminal 

breach of trust of immovable property — Person 
cannot be convicted for - Exception may. be m 
case of trustee. AIR 19 oj NLC (I unj) 118, i 
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_S. 405 — ‘Properly’ — Meaning — Includes 

sale proceeds of properly entrusted to bailee lo 
be deal! with in accordance with bailor's direc¬ 
tions. 

The word ‘property* appearing in Section 400, 
I. P. C. is comprehensive enough lo Include the 
sale proceeds of the properly entrusted lo a haihe 
and remaining with him on account of the bailor 
lo he dealt with in accordance with bailor's direc ¬ 
tions. AIR 19*28 Bom 521, Rcl. on; AIR 1937 Mad 
968; AIR 1915 Cal 206; AIR 1955 Nag 301. Dis¬ 
cussed. 1961 Raj LW 346: 1LR (I960) 10 Ruj 
1527. 

-Ss. 405, 409, 467 and 477-A — “Property” — 

Meaning of — Includes tilings purchased with 
money entrusted. 

A, a special accountant of certain Pakulhy. 
was entrusted with certain amount for procuring 
paddy. He purchased 60 paras of paddy from 
B but credited only 14 paras in the Government 
account and misappropriated the rest. In the 
receipt given to B the quantity of paddy purchas¬ 
ed and amount paid therefor was shown correct¬ 
ly, but in the counterfoil A entered only 14 paras 
and its price. 

In the place of the voucher given by B as per 
rules, A fabricated a false voucher for I lie lesser 
amount and forged on it B’s signature. A was 
tried for offences under Sections 467. 477-A and 
409, I. P. Code. The contention was that A 
could not be convicted under Section 409 in res¬ 
pect of paddy with which he was not entrusted. 

Held, that word “properly” occurring in Sec¬ 
tion 405, Penal Code should he interpreted lo 
include Ihc paddy purchased with I lie money 
lie was entrusted with, particularly in view of 
Ihc words “in any manner" occurring in the >e«* 
lion. AIR 1928 Bom 521; AIR 1915 Cal 266 and 
7 Cri LJ 372 (Cal), Rcl. on. 

(2) That A could therefore, he rightly convict¬ 
ed of criminal breach of Irusl in respect of 40 
paras of paddy oul of 60 paras received from B. 
In any ease A could he convicted for criminal 
misappropriation in respect of that paddy. 

(3) Further that A was guilty of offences under 
Sections 467 and 477-A in respect of the vouchei 
and the counterfoil respectively. 1955 Kcr LT 
509: 1955 Crl LJ 1539: AIR 1955 Trav-Co 271 
(274, 275) (Prs 10, 11, 14) (DC). 

5. “Misappropriates or converts to his own 
use”. 


j“S. 405 — The accused cannot he conviclci 
under Section 409 simply on account of over 
writings and similar irregularities in accounts 

AIR 1951 Ajmer 15 (10) (PI D) (Pr 6). 

'■ Ss. 405 and 409 — Criminal breach of trus 
— Finding that accused actually misappropriated 
or connived at It Is not necessary to bring horn* 
offence to accused — Extent of error of Judgmcn 
In good faith and negligence. 

It cannot be contended that the accused mm 
have been negligent in his duties and may him 
incurred civit liability, but that he could not b« 
held guilty of criminal breach of trust in (hi 
absence of a finding that he actually misappro 
priated goods or connived at such misappropria 

sul I e 1 " n « mukcs a man liable 
Wilful means deliberate or intentional and no 
accidental or by inadvertence. Negligence is i 
term of art but has distinct meanings in differen 
unsd.clions In Torts, damage is an essentia 
ingredient, but that clement is not necessary ii 
the,,law of master and servant. In law. of crime 
mere are a series of offences based on ncgligcnci 


in which loss or injury is not material. It is 
enough if the art is likely to cause injury or 
endanger life. Sections 279, 280. 285 and 287 ol 
the Code are illustrative examples. For criminal 
breach *»f Irusl under Section 405, dishonesty, i. c„ 
wrongful loss or gain, has lo be established. 

Apart from Ihc question of loss, another ingre¬ 
dient which runs through every branch of Ihc 
law of negligence is that there must be a duly 
to take care. Flic nature of the duty and Ihc 
standard of care will vary according to Ihc 
nature of the office or Ihc contract and the 
* ircumstances. (ienerallv speaking, the standard 
that the law enjoins is governed by Ihc knowledge 
and skill that the office or occupation requires, 
by Ihc magnitude of Ihc task and by the gravity 
of the consequences I hat are likely to ensue il 
(lie requisite degree or care is not exercised. 
Good faith imports the exercise of due care 
and attention. A person can he excused for hav¬ 
ing committed an error o! judgment only if he 
exercised due care and attention and his conduct 
makes it dear that there was not negligence ac¬ 
cording In reasonable standards. The standard 
of care required is that of a reasonably prudent 
mail who ads with the care and caution required 
of a person in his position dealing with a matter 
of similar importance. If such a person could 
have acted in a similar way, then only could 
Ihe accused be excused for a mere error of judg¬ 
ment or innocent dereliction of duty. 


Held, on fads that the appellant's conduct was 
deliberate, that it was not a mere error of judg¬ 
ment and his negligence was culpable. Held, also 
that, even if someone else committed the mis¬ 
appropriation, the appellant wilfully suffered him 
lo do so: AIR 1961 SC 751 (766), Rcl. on. 1965 
(1) Crl LJ 539: AIR 1965 All 233 (236) (Pt B) 
(Prs 12, 13, 15 lo 18). 


-S. 405 — Company directors — Position of 

— Directors arc trustees of funds under lliclr 
control and not of debts due lo company — 
Wrongful remission of debt — No wrongful deal¬ 
ing with. funds — Directors cannot be found 
guilty of criminal breach of trust. 


The director of a company is a trustee in res¬ 
pect of those funds of the company which arc 
under his control. Where Ihc control over the 
funds of a company is vested in the Board of 
Directors, but in fact it is flic Chairman of Ihc 
Board of Directors who exorcises effective con¬ 
trol over the funds, in such a case, it is Ihc 
Chairman and not the Board of Directors who 
will be in Ihe position of a trustee, and if he deals 
with the funds in a manner which is beyond 
his power, he will be guilty of the offence of 
criminal breach of trust. (1891) 1 Ch D 616. 
Rcl. on; AIR 1931 Cal 184 (FB), Distinguished. 


However, in respect of the debts owed to n 
company, the Directors cannot he deemed to he 
in the position of trustees, and if they deal with 
such debts in writing off some debts wrongfully 
and thus cause loss lo Ihe company, they may 
be guilty of some other offence (example, under 
Section 422, Penal Code) but not of criminal 
breach of Irusl. There can be criminal breach 
of trust, in respect or properly entrusted with a 
person or the properly, the dominion over which 
is entrusted to a person. The property must be 
tangible properly in Ihe hands of Ihc directors 
or under their control and, therefore, the debts 
due to a company cannot be the subject-matter 
°t criminal breach of trust. (1878) 10 Ch D 450 

JW..} J2* D 616, ReL on; AIR 1926 Lull 
38 d and AIR 1930 Lah 57, Distinguished. 
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W here there is only a remission of the debt due 
to a company, this dealing with the debt, even if 
improper and unlawful, cannot amount to crimi- 

?£i. b 5? a . C -. of , ,rusl - 1963 CU Cri U 156: AIR 
1963 Cal 64 (69, 70) (P| B) (Prs 11. 13. 16. 20) 

IDBJ. 

^Ss. 405, 408 — Misappropriation. 

W here it is the duty of the accused to pay 
over money received bv him. his non-pavment 
is pnma facie evidence that he has wrongfully 
appropriated it to himself. Non-payment 
coupled with a false account either as to the 
receipt of the money or its disposal is conclu¬ 
sive evidence. 1957 Mad \VN 495. 

Ss. 405 and 406 — Petitioner taking Jewel 
from gold-smith promising to return it — Jewel 
retained and claimed as petitioner's own — Peti¬ 
tioner Is guilty under Section 406 — Fact that 
Jewel Is intact Is Irrelevant. 

Wherever a thing is utilised for a purpose not 
intended against an express agreement or implied 
understanding there will be an oiTence under Sec¬ 
tion 406. Where a petitioner took a jewel from 
a goldsmith promising to return it and broke his 
promise and retained it towards some debts due 
to him and claimed to be his own, he has caused 
wrongful loss to the goldsmith bv his dishonest¬ 
ly retaining it and misappropriating it and the 
petitioner is guilty under Section 406. The mere 
fact that the jewel is intact with the petitioner 
is irrelevant: AIR 1940 Mad 329, Rel. on; 6 Cri 
U 330 (Mad), Disting. (1949 ) 2 Mad U 296: 
62 Mad LW 613: 1949 Mad WN 631: 1949 All 
WR (Supp) 69: 61 Cri LJ 330: AIR 1950 Mad 49 
(50) (Pr 3). 

-Ss. 405, 409 — Dishonest conversion to one’s 

use — What amounts to. 

In a prosecution for criminal breach of trust 
direct evidence of dishonest conversion to the 
accused’s own use, of the money entrusted with 
him, can seldom be found, and such dishonest 
intention and conversion have to be inferred from 
the proved facts and circumstances of each case. 

Thus where it is established that the accused, 
a Chairman of certain local board, retained 
Rs. 33,000 and odd belonging to the local Board, 
he handed over charge to his successor and did 
not refund any portion of the same at any time, 
that considering his assets he was living beyond 
his means, installed a Press and was publishing 
a weekly and incurred considerable expenditure 
on the same during the period when he was the 
Chairman of the Board and that when he vacated 
his office as Chairman of that Board he made 
desperate efforts to raise money but his efforts 
did not prove successful; 

Held, that considering the means of the accused, 
the expenses that he was incurring when he was 
Chairman and his inability to raise even a por¬ 
tion of the money admitted by him to have been 
retained with him, the reasonable inference must 
be that the money was appropriated by him for 
his own use. 25 Cut LT 269: 1959 Cri LJ 1197: 
AIR 1959 Orissa 159 (165) (Pt C) (Pr 21). 

-S. 405 — Applicability — Entrustment of 

property proved but misappropriation or conver¬ 
sion not proved — Offence Is not established. 

For an offence of criminal breach of trust 
besides showing that the property was entrusted 
to the accused it is further necessary to show 
that he had dishonestly misappropriated or con¬ 
verted it to his own use. Therefore, in the 
absence of any allegation of misappropriation or 
converriof' of the truck by the petitioner, offence 
under Station 405, I. P. Code will not be con¬ 
stituted. 1964 (2) Cri U 730: ILR (1964) 14 Raj 
862: AkZ 1964 Raj 267 (270) (PI D) (Pr 7). 


S. 405 — Person taking ornaments on an- 
proyal and retaining them commits offence under 
Section 406 — Principle of Section 24 (g), $ a j e 
of Goods Act has no application. 1964 Rai nv 
193: 1964 (2) Cri U 117. J 

6. Disposal in violation of any legal contract 

-Ss. 405, 408 — Accused appointed shop. 

manager by Co-operative Federation under a writ- 
ten agreement embodying arbitration clause — 
Entrustment of goods for public sale — Embezzle- 
ment — Agreement cannot stiffle criminal pro- 
secution — Contract Act (1872), Section 23 - 
Words and Phrases — “Embezzlement” — Co¬ 
operative Societies Act (1912). 

The accused was appointed a manager of a 
shop of a District Co-operative Federation. His 
rights and liabilities were governed by a written 
agreement with the Federation. He was entrusted 
with the grains and other material for sale to 
the public. It was his duty to maintain correct 
account and to deposit the sale proceeds of every 
day with the Federation. There was an embezzle¬ 
ment for which he was tried and convicted under 
Section 408. On appeal it was submitted on his 
behalf that in view of the agreement, it was not 
open to the Federation to launch a criminal com¬ 
plaint. since all the disputes between the parties 
were to be settled by means of an arbitration 
award under the Co-operative Societies Act and 
that the disputes between the parties were to 
be settled bv means ol an arbitration award under 
the Co-operative Societies Act and that it was 
only a civil liability. 

Held, (i) That when the grain and the money 
of the Federation was entrusted with the accused 
with a clear contract that he will deposit the 
sale proceeds it was not open to him not to 
have deposited the sale proceeds and to have ap¬ 
propriated it to his own use. He not having 
complied with the terms of the agreement and 
having appropriated the amount to his own use 
clearly committed a criminal breach of trust. 

(ii) that although every breach of trust does 
not give rise to a criminal prosecution but as 
soon as it is found that there has been embezzle¬ 
ment the person who has embezzled makes him¬ 
self liable to criminal prosecution. The dictionary 
meaning of the word “embezzle" is "to^appro¬ 
priate oneself by a breach of trust" and ‘embez¬ 
zlement* means ‘a fraudulent appropriation of 
other’s property*. Therefore, as soon as em¬ 
bezzlement is found to be proved, the person em¬ 
bezzling commits a criminal breach of trust ana 
as defined by Section 405 he makes himself liable 
to criminal prosecution. There cannot be an 
agreement to the effect that even if there »s an 
embezzlement the person who has embezzled 
will not be prosecuted and the matter will o 
referred to an arbitration. Permitting such an 
agreement would be contrary* to Section 23 o 
the Contract Act which prohibits an agreenaeni 
which would defeat the provisions cf any law. 
Agreements to stiffle criminal prosecutions, 
could not be allowed. They are bad lor, it is n 
open to parties to make a trade of felony or w 
take the administration of justice out of the han 

of authorities and themselves determine wna 

should be done. 1965 All U 538: ILR (1965) * 
AJ1 82. 

-Ss. 405 and 406 — Disposal in violation 01 

anv legal contract — Contract must be legal. 
AIR 1955 NUC (Cal) 6602. 

-Ss. 405, Ulus, (c), 406 - ‘In any manna 

entrusted’ Interpretation — Giving money to ft * 
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smith for preparing ornaments when amounts to 
criminal breach of trust. 

Entrustment arises whenever something, whe¬ 
ther it be money or any other thing, is given 
to some person with some direction as to how it 
should be dealt with. Thus where gold is given 
to a goldsmith whose business is merely to pre¬ 
pare ornaments, there is clearly entrustment of 
that gold to the goldsmith for the purpose of pre¬ 
paring the ornaments desired bv the person who 
gives the gold. 

But it is a question in each case depending 
upon the facts of the case whether payment of 
money would amount to entrustment or merelv 
to payment of price in advance. Where a person 
to whom the payment is made is a jeweller and 
has stock of gold, ornaments and precious stones 
with him, the payment would generally be an 
advance of price. But where the money is paid 
to a goldsmith viz., a person who makes ornaments 
and charges for his labour the payment amounts 
to an entrustment of the money to the gold¬ 
smith with a direction that he should use it for 
purchasing gold from the market and preparing 
the ornaments desired by the person making the 
payment. Such a case would be similar to the 
case in illustration (c) to Section 405, and if such 
goldsmith dishonestly converted it to his own 
use in violation of the implied contract that he 
should use it to purchase gold and prepare 
ornaments, he will be guilty of criminal breach 
of trust, and an olTence under Section 406. I. P. 
Code, will be made out. AIR 1951 Cal 206, 
Disting. 1955 Raj LW 545: ILR (1955) 5 Raj 907: 
1956 Crl LJ 107: AIR 1956 Ra| 20 (20) (Prs 5, 0) 
(DB). 


inferred. See Penal Code (1860), Section 409. 

1964 All WR (HC) 315. 

-Ss. 405 and 409 — Evidence Act (1872), Sec¬ 
tion 106 — Guilt of accused — Honestv, inten¬ 
tion. etc. — Charge of criminal misappropriation 
of money-order against postman — Accused pro¬ 
fessing to have made payment through house-boy 
who obtained payee's signature — Duty of accus¬ 
ed to produce evidence as to whom payment was 
actually made. See Evidence Act (1872), Sec¬ 
tion 106. 1957 Cri U 620: AIR 1957 All 381. 

-S. 405 — Elements of — Mere retention of 

amount entrusted Is not criminal breach of trust 
— Dishonest misappropriation must be proved. 

The temporary retention of money does not by it¬ 
self amount to criminal breach of trust. It amounts 
to that offence only if the ingredient of dishonest 
misappropriation or conversion etc., can be correct¬ 
ly inferred. Hence, even if a person is required 
under rules to deposit the amount entrusted in 
the Treasury within a few days, the failure to 
do so will not by itself amount to the offence of 
criminal breach of trust unless it is proved thal 
there was dishonest misappropriation. (1961) 2 

Guj HCR 117: (1961) 2 GuJ LR 262: 1961 (1) 
Crl U 654 (Guj). 

-Ss. 405, 409 — Dishonesty — Accused who 

was a Talati stating that amount of repayment of 
a Taqavi loan was paid to him by X in April, 
1958 — According to prosecution and the finding 
of both lower Courts the amount was paid in 
December, 1957 — False explanation by accused 
held was sufficient to prove element of dishonesty, 
for conviction of the offence of criminal 
breach of trust. (1961) 2 Guj HCR 117: (1961) 
2 Guj LR 262: 1061 (1) Crl LJ 654 (Guj). 


7. “Dishonestly”. 

See also Penal Code 
Section 24. 


1860), 


i. 405 — Prevention of Corruption Act 
(1947), Section 5 (1) (c) — Criminal misconduct 
by public servant — ‘Dishonestly or fraudulently 
misappropriates 1 - What prosecution and defence 
have to prove indicated. See Prevention of Con¬ 
niption Act (1947), Section 5 (1) (c). 1959 Crl 
LJ 1508: AIR 1959 SC 1390. 


>. 405 — Criminal breach of trust — Mens 


rea. 


A deprivation even for a short period is within 
the meaning of the expression. If the Managing 
Director of a bank entrusted with securities own¬ 
ed by the pledgor disposes of those securities, 
against the stipulated terms of the contract enter¬ 
ed into by the parties, with the intention of 
causing wrongful loss to the pledgor and wrong¬ 
ful gain to the bank, there can be no question but 
that the Managing Director has necessary' mens 
rea required by Section 405. Jaswantrai Manilal 
Akhaney v. State of Bombay, 1956 Cri LJ 1116: 
»* Mad U < SC ) 49s i tm ) 26 Com Cas 340: 

? CA 9415 1966 SCJ Mfc 58 Bom LR 1028: 

IS* 4“/52* & up I 126: 1956 SCR 483: AIR 1956 
SC 576 (583) (Pt D) (Pr 14). 

S. 405 — Dishonest misappropriation — Mens 
rea is Important. See Penal Code (1860), Sec¬ 
tion 403. 1966 All LJ 538: ILR (1965) 2 All 82. 

1 — Postmaster charged for misappro- 
prmUon of postal cash — Explanation by accused 

*P l . he £? uld ?? 1 m * ke earlier deposits of cash 
due to his sudden illness - Evidence showing 
that he was not ill on the dates claimed — Ex 
planalion offered by accused when not reason 
ably true, dishonest misappropriation must bo 


405, 409 — Money entrusted to public 
servant — Retention and remittance Into treasury 
after six months — Offence — Proof of dishonest 
Intention — Inference of. 

In a case of criminal misappropriation it is not 
necessary that the prosecution should always 
prove that the money entrusted to the accused 
was applied in any particular manner or for any 
particular purpose. It is sufficient if dishonest 
intention can be gathered from the circumstances. 

The accused was a public servant whose duty was 
to collect land revenue and other Government dues 
which he was required, under the rules to remit 
into the treasury before the close of each treasury 
month. He collected certain amounts and remit¬ 
ted them into Government treasury* several months 
after their collection and that also, after an 
enquiry was started against him in which the 
accused appeared, before Tahsildar and asked for 
a day’s time. He remitted the amount in 
treasury' with interest. 

Held, that the fact that he could not produce 
the amount immediately was a circumstance to 
show that the amount must have been misappro¬ 
priated by him. In remitting the amounts into 
the treasury he paid not merely the amounts 
actually collected but also the interest thereon. 
Ihe relevant records relating to the collection 
show that such interest was not paid by the 
persons concerned. The intention to wrongfully 
deprive the Government of the use of the money 
tor a time and to secure the use of the same for 
his benefit during that time is, therefore, clearly 
established and the circumstances thus conclusive¬ 
ly prove that there was dishonest use or disposi¬ 
tion of the money in violation of the direction 
prescribing the mode in which the trust was to 
be discharged. The conviction under Section 409 
was therefore, upheld. 1959 Ker LT 549: 1959 
Mad LJ (Cr) 638: 1959 Ker U 729, 
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Ss. 40o and 406 — Offence under — Essentials 

— Dishonest intention - Liability under civil law 
Debtor and creditor — Money received from 

complainant for purchase of gold used by reci¬ 
pient for his own purpose — Promise to return 
the amount accepted by complainant — There is 
no dishonest intention — Dispute is between 
creditor and debtor — Accused cannot be charged 
under Section 406. 29 Cut LT 415: ILK (1963) 
Cut 399. 

” ^05, 409 — Intention — Dishonest inten¬ 

tion — Absence of — Conviction not valid AIR 

1955 NIC (PunJ) 2523. 

-Ss. 405, 406 — “In any manner entrusted" 

— Meaning — Bicycle given to accused for speci¬ 
fic purpose and specified period — Nature of 
relationship — Conversion of machine by accused 

— Offence, 

The word ‘trust’ which appears in Section 405 
is a comprehensive expression which has been 
used not onlv to cover the relationship of trustee 
and beneficiary but also those of bailor and bailee, 
master and servant, pledgor and pledgee, guardian 
and ward, and all other relations which postulate 
the existence of a fiduciary relationship between 
the complainant and the accused. The expression 
‘entrusted’ has a corresponding meaning and 
embraces all cases in which goods are ‘entrusted’ 
(that is voluntarily handed over for a specific 
purpose) and are dishonestly disposed of in viola, 
tion of any direction of law or in violation of 
the contract. 

Where the complainant delivers his bicycle to 
the accused for use for a specific purpose and a 
specified period upon contract that after the ex¬ 
piry of the said period the machine would be re¬ 
turned to him and the relationship between the com¬ 
plainant and the accused is that of a bailor and 
bailee, and where the accused dishonestly dis¬ 
poses of the machine and appropriates the money 
to his own use he is guilty of an offence punish 
abel under Section 406. 54 Punj LR 18: ILR 
(1951) Punj 286: AIR 1951 Punj 103 (105) (Pt B) 
(Prs 8, 11) (DB). 

-S. 405 — Dishonest Intention — Proof — 

(Evidence Act (1872), Seetlons 101 to 104). 

In an offence of the criminal breach of trust 
dishonest intention is the gist of the offence. 
Under Section 405 of the Penal Code dishonest 
misappropriation or conversion to his own use 
by the accused is an essential ingredient. It is 
the duty of the prosecution to prove that the 
accused acted with dishonest intention. As a 
general rule every' man is taken to intend the 
natural and probable consequences of his act. 
In some cases the intention may be inferred as a 
necessary* conclusion from the nature of the act 
done. But in other cases it is to be proved just 
as much as anv other fact necessary to constitute 
the offence. In an offence of criminal breach 
of trust the intention is to be inferred from all 
other facts and circumstances of the case. Breach 
of trust by itself may not be with dishonest inten¬ 
tion^ If on the totality of the evidence there 
irroom for more than one view as to the 
prisoner’s intent and the Court is left in doubt 
as to the intention of the accused, the accused 
is entitled to an acquittal.# In cases of criminal 
breach of trust and othef allied offences, the 
accused sometimes claims to himself the right to 
take or retain the property, which is the subje t 
matter of the offence. In doing this 
he is taking the plea that he did not act with 
dishonest intention. In such cases it is the duly 
of the Court to consider all the facts and circum¬ 
stances appearing in the case as to how far the 


accused can be said to have acted with dishonest 
intention bearing in mind that it is for the nro 
secution to prove the dishonest intention A ner* 
son who is pleading a claim of right may be 
acting without dishonest intention if he is assert¬ 
ing bona fide what he believes to be a lawful 
claim, even though it may be unfounded in law 
or in fact. Mere assertion of claim of right at 
the trial is not sufficient. It is the state of mind 
of the accused at the time of the commission of 
the offence which is material. The fact that the 
claim may turn out to be altogether unsupport- 
able in law or that in fact that accused should 
not have relied on such a claim are not consi- 
derations which may ultimately decide the crimi¬ 
nal responsibility of the accused. ILR (19561 6 
Raj M2. . 

-S. 405 — Dishonest intention. 

A servant who is retaining part of the amounl 
with him in a claim of right to which he was 
not entitled may not be acting dishonestly. ILH 
(1956) 6 Raj 942. 

-S. 405 — Mens rea is the essence of the of¬ 
fence of criminal breach of trust — Master (Gov¬ 
ernment licensee) is not vicariously liable for 
offence commit led by his employee, in the course 
of his employment. 1953 h'e r LT 307: ILR (1951) 
Trav-Co 605: 1952 Cr U 791: AIR 1951 Trav-Co 
158 (158, 159) (Pt A) (Prs 3, 4). 

-Ss. 405, 409 — “Dishonestly* — Travancore 

Penal Code, Section 410, 

Where by an order the Assistant Information 
Officer was directed to take charge of all articles 
belonging to the Government in the possession of 
the Director of Publicity and no reference what¬ 
ever was made in the order that the former 
should take charge from the, latter also of the 
articles which the latter got from the palace: 

Held, that the retention by the latter of the 
articles belonging to the palace was not with dis¬ 
honest intention. 1951 Kcr LT 344: ILR (1951) 
Trav-Co 793 (DB). 

8. Failure to account or false account — Pre¬ 
sumption of dishonest intention. 

-S. 405 — Jurisdiction — Case falling under 

second part of Section 405, I. P. Code — Juris¬ 
diction — Accused to render accounts bv terms of 
contract at Allahabad — Jurisdiction of Allahabad 
Court. See Criminal P. C. (1898), Section 179. 
AIR 1955 NUC (AU) 3599. 

-S. 405 — Evidence — Failure to account is 

generally a strong circumstance of dishonest inten¬ 
tion. AIR 1955 NUC (Madb Bha) 4869. 

-S. 405 — Intention — Failure to render ac¬ 
count — Presumption of dishonest intention arises 
— Burden of proof is on accused to show that 
their purpose was lawful and act legitimate. 
AIR 1955 NUC (Madb Bha) 4869. 

-Ss. 405 and 408 — Evidence — Failure to 

account or giving false accounts — It is 
as strong circumstance against accused. Ain l*** 
NUC (Madb Bha) 3023. 

-Ss. 405 and 408 — ‘Dishonestly’ — Failure to 

account or false accounts — Presumption of dis¬ 
honest intention is very’ strong — But ,his has 
be considered along with other / a ^ts of the ca 
19.54 Crl U 448: Madh BLJ19^4 HCR 410. Mad 
BLR 1955 Crl 280: ILR (1954) Madh Bha 181. 
AIR 19M Madh Bha 21 (22) (Pi C) (Pr 5). 

-S. 405 — Evidence — Duty of accused to pa> 

over money at once - Non-payment is pnm 

facie evidence of w.oncfulappropnat.on-rre 

sumption can be negatived by evidence that.delay 
was caused by forgetfulness and was acquiesc 
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in by person to whom money was due. AIR 
1955 NUC (Mod) 433. 

__Ss, 405 nnd 30 — Milk delivered o n presenta¬ 
tion of milk coupons — Milk-coupons are 
valuable security — Coupons entrusted with ac¬ 
cused for sole — Coupons not accounted for — 
Accused is guilty of criminal breach of trust — 
Evidence Act (1872), S. 106. 

Milk coupons which are purchased by customers 
are as good as cash when on their production 
by the customers they are entitled to the supply 
of the quantity of milk mentioned in the coupons. 
They are, therefore, valuable security as defined 
in Section 18 of the Indian Penal Code, and in 
any case would amount to movable property. 

Where such coupons were entrusted by the Gov¬ 
ernment for sale, with the accused and his 
acknowledgment for the receipt of the same 
obtained, the accused has to account for them 
and he must, by reason of Section 106, Evidence 
Act to explain what happened to the goods en¬ 
trusted to him. AIR 1959 SC 1390, Rel. on. 

If he fails to account for them, he is guilty of 
criminal breach of trust. (1962) 4 Orissa JD 379. 

-Ss. 405, 409 — Applicability — Delivery of 

paddy at mill by Government for converting same 
into rice and delivery back to Government — 
Failure lo deliver — Offence. 

Certain paddy was delivered at a mill to the 
petitioner by the Government for turning it into 
rice and then handing back to the Government. 

There was an agreement between the parties 
that for every 100 mds. of paddy delivered, Ihe 
petitioner would deliver 63 mds. of rice. The 
petitioner never delivered Ihe rice in spite of re¬ 
peated demands. It was clear from the circum¬ 
stances that the petitioner never intended to lake 
any slcps for supplying the rice as he was ex¬ 
pected to do. Held, that the petitioner was guilty 
under Section 409, Penal Code. The delivery of 
the paddy at the mill could not lead one lo the 
conclusion that the paddy had ceased to be the 
property of the Government and it had become 
Ihe property of the petitioner. AIR 1954 All 583; 
AIR 1951 Cal 206 and AIR 1936 All 691, Disting. 
It did not matter in the least whether the contract 
was legal or not so long as it was shown that, in 
some manner whatever, there was an entrustmcnl 
of the properly in question. It is only from the 
circumstances that intentions can be inferred in 
case of criminal breach of trust; failure to render 
a satisfactory account on the part of the accused 
is n circumstance pointing to the guilt of the ac¬ 
cused. AIR 1949 Pal 09, Rcl. on. 1957 BUR 772: 
1958 Crl U 665: AIR 1958 Pol 272 (273 lo 275) 
(PI B) (Prs 7, 9, II). 

-S. 406 — “Dishonestly uses or disposes of 

lhal properly” — Accused receiver of mill — 
Poymcnl over and above market price received — 
Failure lo account — Offence, U committed. 

The accused, a receiver of a cotton mill ap¬ 
pointed by the High Court, in the exercise of dis¬ 
cretion conferred on him by the High Court, de¬ 
manded and received payment over nnd above 
the market price in respect of bales allotted to a 
shopkeeper. The accused was given absolute 
powers by orders of the High Court and therefore 
he was well within his rights in demanding the 
extra payments. The accused failed to account 
Tor this extra payment. It was contended lhal 
the extra payment was made with the object of 
propitiating the accused, that it was paid as a 
bribe, that when it was paid the offence became 
complete and that therefore, there could not be 
any subsequent misappropriation of the money 
nor could there be criminal breach of trust in res¬ 


pect of that money which was intended bv both 
parlies to go inlo Ihe pocket of I he accused. 

Held, that the accused was clearly liable for 
criminal breach of trust as defined in Section 40a 
as il could be said within the meaning of that 
section lhal the accused who was entrusted with 
Ihe properly of the mill and its products dis¬ 
honestly used or disposed of lhat property in 
violation of Ihe direction of law which prescribed 
the mode in which such trust was to be dis¬ 
charged bv him. 1951 Ker LT 563: 1952 Crl * 
7C6: ILR (1951) Trav Co 765: AIR 1952 Trav Co 
128 (131) (PI A) (Pr 12) (DB). 

(Reversed in AIR 1963 SC 478.] 

-S. 405 — Accused receiver of mill — Ac¬ 
cused directing officers of mill lo affix seals to 
bales manufactured in May to indicate that they 
were manufactured in April — Prices in April 
lower than in Mav — Accused held committed 
breach of trust. 19M Ker LT 503: 1952 Crl LJ 
766: ILR (1951) Trav-Co 765: AIR 1952 Trav Co 
128 (131) (Pt B) (Pr 12) (DB). 

(Reversed in AIR 1953 SC 478.] 

9. Broach of duty under civil law — Infe¬ 
rence of dishonest Intention. 

-S. 405 — Criminal breach of trust — Distinc¬ 
tion between civil and criminal action — Allega¬ 
tion of dishonesty. 

Where on the allegations contained in the corn- 
paint, it is manifest that the complainant’s case 
was that the accused acted dishonestly, it is a 
circumstance which distinguishes a civil from a 
criminal liability. The contention that the matter 
is purely of a civil nature does not hold good, 
in such a case. 1957 All \VR (HC) 255. 

-Ss. 405, 409 — Dispute of civil nature. 

Where the dispute belwcen the complainant and 
the accused is one in the nature of accounting, 
the proper remedy of the complainant is to file 
a civil suit for recovery of the amount from the 
accused and not to lodge a prosecution under Sec¬ 
tion 409: AIR 1925 Lah 289 (2) and AIR 1920 
Pat 168, Rel. on. ILR (1951) 3 Assam 63 (DB). 
-S. 405 — Civil and criminal liability. 

Where the contract provided that the party 
would be liable civilly for acts of misfeasance or 
malfeasance of his agents and servants including 
misappropriation of the goods received by the 
party by other partners of the firm of which the 
party was one of the partners. 

Held, that the contract merely laid down the 
ordinary rule that the party would be liable for 
Ihe acts of his agents and partners who may not 
have signed the agreement. It could not exon¬ 
erate the party from criminal liability if he 
happened to incur it. 52 Crl U 814: AIR 1951 
Kulch 66 (67) (Pt C) (Pr 9). 

7 S. 406 — Amount deposited with a firm on 
interest — Firm refusing to pay on demand — 
Mere refusal to pay by Bank or Bankers would 
not amount to an offence — Liability is civil 

1964 MPLJ (Notes) 218. 

‘ S. 406 — Provident fund — Employer Invest¬ 
ing money In bis own business — Liability. 

There is no rule which requires an employer 
to invest the employee's provident fund in any 
particular manner. He has a discretion to invest 
it ini any manner he considers businesslike. If he 
decides to invest it in his own business such in- 

£ r n ^ W,, 'r‘ '- amounl criminal breach of 
jrust. ine obligation would be onlv n civil Unhi 

Iffii '™ M,,! tm “ “ ««™ 

77 s /, ~ P “ b,,c Debts (Central Government) 

Act (1944), S. 19 — Criminal breach of trust 
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by holder of Government security — Negotiable 

KoBf MT s ""“” 131 A— 

on him title to securities subject to personal liabi- 
to rightful owner — Petitioner negotiating 
securities as negotiable instruments — The right¬ 
ful owner (a trust in this case) has only a civil 
claim enforceable against the petitioner as for 
money had and received on account of rightful 
owner by holder of security. 1953 Mad \VN 285: 

Mad U 4 2: 1953 Crl U 1441: AIR 1953 
Mad /8/ (790) (Pi B) (Pr 13) (DB). 


S. 405 — Gold entrusted with goldsmith for 
preparation of ornaments — Receipt obtained - 
Goldsmith neither making ornaments nor re¬ 
turning gold — Dishonest intention not proved — 
No criminal breach of trust but a case of civil 
liability. ILR (1963) Cul 589: 29 Cut LT 319: 
(1963) 5 OJD 201: 1963 (2) Crl LJ 474 (474) 
(Pr 3) (Orissa). 


S. 405 — Scope — Breach of contract. 

A mere breach of contract or a breach of the 
conditions of a permit is not necessarily synony¬ 
mous with criminal breach of trust. 1953 Crl LJ 
1289: AIR 1953 Pat 225 (229) (Pt E) (Pr 13). 


-S. 405 — Essentials — State appointing ac 

cused as dealer to sell skimmed mUk powder In 
particular area on certain conditions and allotting 
certain quota to him — Payment of price by 
the accused — Sale of powder io persons out¬ 
side area on breach of conditions — No offence 
of criminal breach of trust held committed. 


To establish an offence of criminal breach of 
trust it must be proved that the ownership or 
beneficial interest in the property in respect of 
which criminal breach of trust is alleged to have 
been committed, must be in some person other 
than the accused and the latter must hold it on 
account of some person or in some way for his 
(beneficiary’s) benefit. 

The State Trading Corporation of India. Ltd.. 
New Delhi, allotted some quota of skimmed milk 
powder for sale in Rajasthan State and Rajas¬ 
than Government while appointing different dea¬ 
lers for different areas, appointed the accused as 
a dealer for Ajmer area and allotted a certain 
quota of skimmed milk powder to him. The allot¬ 
ment was made subject to two conditions. How¬ 
ever, in breach of these conditions he sold to a 
Calcutta party for exporting the same outside the 
Ajmer area. On these facts the accused was 
challenged under Section 406. I. P. Code. On 
the question whether in the circumstances of the 
case a charge under Section 406 could be fram 
ed. 


Held, that the fact that the seller had agreed 
with the State to sell the skimmed milk powder 
to bona fide consumers in the Ajmer district at 
certain fixed price was not sufficient to create any 
beneficial interest in the skimmed milk powder in 
them. The skimmed milk powder therefore could 
not be said to have been entrusted to the accus¬ 
ed within the meaning of Section 405. There was 
therefore no legal basis to frame a charge under 
Section 406, I. P. Code, against the accused. ILR 
(1947) 1 Cal 97; AIR 1963 Pat 223, Rel. on. 1963 
Raj LW 038: ILR (1963) 13 Raj 1124: 1964 (1) 
Crl U 614 (615, 016) (Prs 5, 9) (Raj). 

-S. 405 — Scope — Breach of contract. See 

criminal P. C. (1898), Section 561-A. AIR 1955 
M-C (Raj) 4038. 

-S. 405 — Essentials — Civil and criminal 

breach of trust — Distinction. 
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Even- breach of trust is not criminal. U m , v 
be intentional without being dishonest or it 
may appear to be dishonest without being reallv 
so. In such cases the Court should be slow to 
move and this caution is all the more necessarv 
because there is a tendency to secure speedy re- 
suits by having recourses to criminal law 

It is only when there is evidence of a mental 
act of fraudulent misappropriation that the com¬ 
mission of embezzlement becomes an offence 
punishable as criminal breach of trust. It i s 
this mental act of fraudulent misappropriation 
that distinguishes an embezzlement amounting to 
a civil wrong or tort from the offence of criminal 
breach of trust punishable under Section 406, 
Penal Code. Every offence of criminal breach of 
trust involves a civil wrong in respect of which 
the complainant may seek redress in a civil 
Court : but even- breach of trust, in the absence 
of mens rea’, is not criminal. 52 Cri LJ 1178 
(Lah), Foil. 

Thus, where paddy is supplied to the pro¬ 
prietor of a mill and he agrees to supply rice in 
lieu thereof, the mere shortage in the delivery of 
rice cannot establish dishonesty in any manner 
unless the mental act of fraudulent misappropria¬ 
tion is established by the prosecution by cogent 
evidence. 1955 Crl LJ 1636: AIR 1955 Trlpuw 
35 (38) (PI A) (Prs 12, 17). 


405 — Point at issue fit for being agilal 
ed in Civil Court — Parties should not be en¬ 
couraged to resort to criminal Court — (Crimi¬ 
nal P. C. (1898), Section 203). 1955 Cri U 1636: 
AIR 1955 Tripura 35 (39) (PI D) (Pr 24). 

10. Clerk or servant. 

See also Penal Code (I860), S. 408. 

-Ss. 405 and 409 — Construction — ‘Entrust¬ 
ed’ — Money In possession of cashier of Rail- 
way. 

The word ‘entrusted’ when used with respect 
to inonev means that the money has been trans¬ 
ferred to the accused in circumstances which 
show that notwithstanding its delivery to the ac¬ 
cused, the property in it continues to vest in the 
prosecutor and the money remains in the pos¬ 
session or control of the accused as a bailee to 
be restored to the bailor or applied in accord¬ 
ance with his instruction'. 

Where money is received by a cashier from the 
Stores department of a Railway to be appropriat¬ 
ed by him in accordance with the standing ac¬ 
counts instructions and the cashier alone is in 
charge of the keys of his safe and the cash box 
where according to him the amounts in ques¬ 
tion had been kept, then it cannot be maintained 
that he was not entrusted with any moneys . The 
fact that someone else also possessed keys of the 
cash room cannot alter the fact of entrustment ol 
the moneys with the cashier. 1956 Madh dIJ 
1447: 1956 Madh BLR (Cr) 405: 1957 Cr LJ 179: 
AIR 1957 Madh B 33 (35) (Pt A) (Pr 5). 

-Ss. 405, 408 and 415 — Applicability — Clery 

or servant — Case on facts — (Criminal P. C. 
(1898). Section 237). AIR 1955 NUC fPat) 4900. 

11. Public servant. 

See also Penal Code (1860), S. 409. 

•-S. 405 — Scope — Not repealed by sec¬ 

tion 5, Prevention of Corruption Act — Prosecu¬ 
tion of accused under Section 409 -- 
does not offend Article 14 of the Constitution. 
See Prevention of Corruption Act (1947). sec 
lion 5. 1957 Crl LJ 676: AIR 1957 SC 458. 

-S. 405 — Misappropriation of money by 

lie servant under Instructions of superiors 
enee. 
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Where a public servant wilfully suffered others 
to misappropriate the money entrusted to him 
that amounts lo criminal breach of trust as de¬ 
fined by Section 405 as much as if he himsclt 
had misappropriated it. His plea that he did so 
under the instructions of his superiors can afford 
him no protection. 1952 Crl LJ 46: AIR 19ol 
Kutch 81 (81) (PI A) (Pr 4). 


12. Broker. 

See also Penal Code (1860), Section 409. 


_Ss. 405 and 409 — Applicability — Money 

paid to share broker specifically for purchase of 
Shares — Share broker neither delivering shares 
nor returning money — Offence. 

There can be no doubt that if money is paid 
as advance or as part price for the purchase ol 
certain property, then it becomes the property of 
the person to whom it is paid and it is open to 
him to utilize it in any manner he likes and he 
cannol be convicted of criminal misappropriation 
or criminal breach of trust for not returning it. 
But where money is paid to a share broker 
specifically for the purchase of certain shares and 
the sharebroker neither delivers Ihc shares 
nor returns the money but misappropriates it, he 
is guilty under Section 409. 1956 AU \VR (HC) 

688: 1957 Crl U 265 (All). 


13. Agent. 

See also Penal Code (1860), Section 409. 


k- Ss. 405, 409 — Entrustment of property — 

Directors are not only agents but in some sense 
and to some extent are in the position of trustees. 
AIR 1936 Lah 408 and (1872) 8 Ch A 149 and 
(1878) 10 Ch D 450, Rel. on. R. K. Dalmia v. 
Delhi Administration. (1963) 1 SCR 253: (1962) 
32 Com Cas 699: 1962 (2) Crl U 805: AIR 1962 
SC 1821 (1837) (PI E) (Prs 76, 78). 

— —Ss. 405 and 409 — Entrustment of and domi¬ 
nion over property — Commission agent — Ac¬ 
countable under terms of agreement — Cheques 
issued by agent for payments due dishonoured — 
Held, on facts that there was neither entrustment 
nor dominion — Agent was not guilty of offence 
under Section 409. Sec Pr*nal Code (1860), 
Section 409. 1962 (1) Crl U 411: AIR 1962 Col 
197 (DB). 

405, 409 — Applicability — Complainant 
handing over cheque to accused in latter’s capa¬ 
city as agent of firm — Whole amount of 
cheque and credited to complainant's account — 
Section 409 does not apply — Offence, if any, 

falls under Section 405. AIR 1952 Nag 255 (266) 
(PI A) (Pr 6). -nil 

- Ss. 405 and 409 — Applicability — Agent — 

Liability of. 

The accused was a purchasing agent of a Co¬ 
operative Society for procurement of foodgrains 
during a particular kharif year. The terms of his 
agreement were that for the work done he should 
receive his travelling and daily allowances 
and also a commission of eight per cent on the 
net profits of the society. The accused was given 
a certain sum of money for the purchase of food- 
grains without any stipulation as to the time be¬ 
fore which the purchase was to be completed. 
There was some delay and therefore the society 
terminated the agency even before the expiry of 
the khanf year and demanded the refund of the 
amount paid to the accused for the purchase. 
The accused in turn claimed that money was due 
to him on account of commission and asked the 
society to set off the amount so due. There was 


S. 405, Note 12 

no direct evidence of the accused having dis- 
honestly misappropriated or converted to his own 
use the money. 

Held, that the conviction under Sec. 409 was 
wrong. Admittedly the society owed money to 
the accused but failed to clarify how much it 
was. In the circumstances it was a case where 
there was dispute for settlement of accounts and 
therefore a civil dispute which was entirely out¬ 
side the purview of the criminal Court. AIR 
1958 Andh Pra 765. Rel. on. Further, as an 
agent entrusted with money by the principal for 
a specific purpose to be completed before a speci¬ 
fied period his criminal liability could not arise 
before the expiry of lhal period. Therefore no 
question of attaching any criminal liability to the 
accused could arise. AIR 1920 Pat 168, Rel. on. 
24 Cut LT 455: ILR (1958) Cut 580. 

14. Depositary or custodian of properly. 


-S. 405 — Applicability — Standing crop 

atlached In proceedings under Section 145, Crimi¬ 
nal P. C. and given in custody of Sapurdar — 
Notice to Sapurdar after six years to submit ac¬ 
counts — Failure to produce — Offence — Con¬ 
viction under Section 406 is bod — (Criminal 
P. C. (1898), S. 145). 

Where in proceedings under Section 145, Crimi¬ 
nal P. C. standing crops arc atlached and kept 
in the custody of sapurdar. il is the bounden duly 
of Ihe Magistrate under the provisions of 
Cl: use (8), Section 145 to make an order to the 
efff;t that Ihc properly should be sold and the sale 
ptoreeds of such properly should be kept in the 
custody of the sapurdar which is on the comple¬ 
tion of the inquiry, could be made over to the 
person entitled lo it. Where the Magistrate gives 
the standing crop in the custody of sapurdar. who 
undertakes lo produce the crop when ordered by 
Ihc Court, and after the lapse of six years sends 
notice to the sapurdar lo file accounts of the 
crop Irom the date on which the custody was 
given to him. the notice given to him is not in strict 
terms of that contract, which was that he would 
produce these crops when required. The notice 
is therefore not touching the discharge of the 
trust which he had undertaken upon himself. 
When no evidence was given in Ihc case to prove 
that he misappropriated the property entrusted to 
him or converted it to his own use, and that he did 
so in violation of the conditions of the trust, his 
conviction under Section 406, I. P. C. is bad in 
law. 1960 All LJ 120: 1900 All WR (HC) 104: 
1960 All Cr R 98: 1960 Crl U 780: AIR 1960 All 
380 (382) (Prs 7, 8) (DB). 


-S. 405 — Entrustment of title deeds to accus¬ 
ed — Deeds given by accused lo another — Harm¬ 
ful use of deeds by such other person — Offence 
Is complete when deeds are harmfully used — Re¬ 
ceipt of money by accused Is not necessary to 
constitute offence. 

Certain title deeds were entrusted to the ac¬ 
cused for a definite purpose. The accused who 
neither completed the task nor returned them to 
the owner gave them to another. That person 
used them lo harm the transferee of one of those 
lands covered by the deeds. The accused was 
prosecuted for criminal breach of trust in respect 
of those deeds. There was no evidence that any 
money was paid to him by the person who took 
the deeds from him : 


Held, that the offence was complete when the 
documents were used to harm the transferee and 
that the taking of money was not necessary to 
constitute the offence. 51 CH U 1139: AIR 1950 
Kutch 52 (53) (P| A) (Pr 8). 
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Ss ; 4 ® 5 ;,, 406 — Applicability — Custodian of 
properly falling lo produce properly. 

Where a Supcrdgidar, who was 'given custody 
o f some buffaloes, pleaded, when asked lo pro¬ 
duce them for the purpose of the auction, that 
Ihev were dead, the order of the Magistrate in 
ordering the Police to charge-sheet the Supcr- 
dgidar under Section 406, without making anv 
enquiry as to whether the buffaloes were really 
dead or not. cannot be upheld. 1957 MFC 621: 
I 9 57 MPLJ 748: 1958 Crl LJ 1040: AIR 1958 Madb 
Pra 234 ( 234) (Pi B) (Pr 3). 


S. 406 — Fntruslment — Materials issued lo 
contractor for executing work — Contractor 
stopping work and not returning materials — 
Charge under Section 406 — Charge held was 
not warranted as there was no entrustment — 
Central Public Works Account Code, Rr. 238 to 
244. 1965 (2) Crl U 418: AIR 1965 Tripura 36 
(38) (Pr 7). 


15. Pledge. 


®-Ss. 405 and 409 — Offence under See. 409 

— Criminal breach of trust — Enlruslment of 
properly and trust — Property pledged — 

— Dominion of pledgee over property pledged — 
(Contract Act (1872), S. 172). 

For an offence under Section 409, Penal Code, 
the first essential ingredient to he proved is that 
the property was entrusted. When Sec. 405 
which defines “criminal breach of trust” speaks 
of a person being in any manner entrusted with 
property, it does not contemplate the creation of 
a trust with all the technicalities of the law of 
trust. It contemplates the creation of a relation¬ 
ship wherebv the owner of properly makes il 
over lo another person to be retained by him 
until a certain contingency arises or to he dis¬ 
posed of by him on the happening of a certain 
event. The person who transfers possession of 
the properly to the second party still remains the 
legal owner of the property and the person in 
whose favour possession is so transferred has 
only the custody of the properly to he kept or 
disposed of by him for the benefit of the other 
party, the person so put in possession only 
obtaining a special interest by way of a claim 
for money advanced or spent upon the safe 
keeping of the thing or such other incidental ex¬ 
penses as may have been incurred by him. 

Whether securilies have been delivered with a 
view to cover the repayment of any overdraft bv 
the pledgor Bank to the pledgee Bank and it is 
agreed that they are to be disposed of on the 
arising of a stipulated contingency only, then by 
the very fact of the delivery of the securities to 
the bailee the latter becomes a trustee in lerms 
of the contract, not for all purposes, hut only for 
the limited purpose indicated hv the agreement 
between the parties. The pledgor in such a 
case only transfers his possession of the property 
to the pledgee who has a special interest in the 
properly of enforcing his charge for payment of 
an overdraft, if any, whereas the property con¬ 
tinues to be owned by the pledgor. If in such a 
case there is no overdraft the pledgor Bank can 
ask for a return of the securities at any time. 
And the securities having continued to he the 
property of the pledgor Bank the pledgee Bank, 
or its Managing Director, has no right to deal 
with them. 

In such case the Managing Director, holding a 
power-of-attorney on behalf of the pledgee Bank, 
can he said cither to have been entrusted with 
the properly in a derivative sense or to have domi¬ 
nion over the securities as a hanker; and thus in 


cither case, the first essential condition for ihr 
application of Section 109 Penal Code, is fulfill 
ed. Jaswantrai Manilal v. State of Bombay Krwi 

« R n 483: . , I ? 56 A " WK < S "»> '26: 1956 SCI 

!-« 1026: 1936-26 Com Cas .’140: 1956 2 
Mad LJ (SC) 49: 1956 SCA 941: 195G Cri LJ 
AIR 1956 SC 575 (582) (Pt C) (Prs 11, 13). 

S. 405 — Dishonest intention — Absence of 
Complainant who had pledged ornaments with 
accused redeeming them — Accused placing (hem 
in hands of complainant — Complainant finding 
them to have been used expressing unwillingness 
to pav interest — Accused alleged lo have snatch, 
cd them from complainant and to have refused 
to return money — Accused repudiating transac¬ 
tion in his trial — Dishonest intention, held 
absent — Liability was of civil nature — Con¬ 
viction not maintainable — Repudiation of 
transaction in trial, held had no bearing on dis¬ 
honest intention. 29 Cut LT 579: 1964 (1) Crl LJ 
421: AIR 1904 Orissa 93 ( 94) (Pr 3). 

-Ss. 405 and 406 — Construction—“Misappro- 

priates or converts to his o^n use" — Meaning 
of. 

Where the contract between I he complainant 
and the accused is that the pledged ornament 
would he returned to the complainant on pay¬ 
ment of the entire dues, and the accused in spile 
of the payment retains it and uses the ornament 
ns a pledge in respect of a completely independent 
transaction, he definitely uses the ornament in 
violation of the legal contract between the parlies 
creating the trust. 

The act is clearly dishonest as I he accused 
intends to make wrongful gain of the ornament 
by making an additional use of it as a pledge 
against another independent debt, and further 
causes wrongful loss to the complainant in keep¬ 
ing her out of the ornament in spite of her pay. 
ment of the entire dues. AIR 1946 Pal 125, Dis¬ 
tinguished. 21 Cut LT 24: 1955 Cri U 1371s 
AIR 1955 Orissa 145 (145, 149) (Pr 7) (DB). 

16. Vendor and purchaser. 

-S. 405 — Tailor refusing lo deliver clothes 

unless payment of tailoring Is made — It Is not 
case of criminal broach of trust unless it l* 
shown that clothes were not made out of materia) 
supplied and that he had disposed of material 
— It would be criminal breach of trust if upon 
payment being tendered, delivery of clothes » 
refused. 

Where a tailor lo whom cloth was given by 
the complainant for preparing shirts out of [J. 
refuses to deliver either the shirts or the ciotn 
to the complainant and claims a lien upon it lor 
the price, he cannot be convicted for cnrmjj 8 ' 
breach of trust, unless the complainant establishes 
that the accused had never worked Oil lh 
material and had disposed of it in sonic other 
way. The defence here might well he true ana 
the* shirts withheld for the payment and the ac¬ 
cused may have had lien on the shirts. The hen 
arises even before the tender of delivery of goods. 

Obiter:— If the shirts nrc not delivered oven 
idler the lender is made of the amount due 
making them, then the rase of.criminal breacn 
of trust might arise 51 Crl LJ 336: lfloO All 
(Siipp) 6: 1950 All Crl Cas 21: AIR 19o0 Cal 
(36) (Prs 5, 6. 8) (DB). 

-Ss. 405 and 420 - Applicability — Vgj? 

and purchaser — Breach of contract 

Merc retention of property without misapt ^ 

priation does not constitute criminal breach 

trust nor does a mere breach of contract g 
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ri st . |o a cmnimil prosecution. 1 bus. where « 
person hikes *aw:iy ornaments on approval and 
promises to return them in the evening the same 
dav, her failure to do so is not enough to sustain 
u charge under either Section 400 or 420. Such 
a case is essentially ol a civil nature coining 
under Section 24 ol the Sale of Goods Act. 1953 
Nafi U 347: 1953 Crl U 158(5: ILK (1953) Nag 
813: AIR 1953 Nag 301 (302) (Pi A) (Pr 7). 

17. Partner. 


0 -Ss. 405. 409 — Criminal breach of trust — 

Entrustment of dominion over properly is essen¬ 
tial — Dominion of partner over partnership 
asset — No entrustmont unless there is special 
agreement — Agreement authorising working 
partner to recover money and to utilise recoveries 
for partnership business — Failure to deposit 
money in bank — Not an olTencc under Sec¬ 
tion 409. I. P. C. 


Before a person can he said to have committed 
criminal breach of trust within the meaning of 
Section 405. I. P. C. it must he established that 
lie was either entrusted with or entrusted with 
dominion over property which he is said to have 
converted to his own use. in order to establish 
“entrustmenl of dominion" over property to an 
accused person the mere existence of that person’s 
dominion over property is not enough. It must 
be further shown that his dominion was the 
result of entrustment. In the case of a partner¬ 
ship, every partner has dominion over I he partner¬ 
ship property by reason of the fact that he is a 
partner. This is a kind of dominion which every 
owner of property has over his properly. But 
it is not dominion of this kind which satisfies the 
requirements of Section 405. The prosecution 
must further establish that dominion over the 
assets or a particular asset of the partnership was, 
by a special agreement between the parlies, 
entrusted to the accused person. If in the 
absence of such a special agreement a partner 
receives money belonging to the partnership he 
cannot be said to have received it in a fiduciary 
capacity or, in other words, cannot be held to 
have been “entrusted" with dominion over 
partnership properties. Where, therefore, under 
an agreement between the partners the working 
partner is authorised to recover the dues of the 
partnership and to spend the money for the busi¬ 
ness of the partnership, he cannot be said to have 
been guilty of criminal breach of trust even with 
respect lo the dues realised by him from certain 
person by not depositing them in the hank as al¬ 
leged by the prosecution. AIR 1951 Cal 69 (FB), 
Approved. Velji Raghavji Patel v. State of 
Maharashtra, (1965) 1 SCWR 580: (1965) 2 SCR 
429: 1965 All Crl R 392: 1965 All \VR (HC) 598: 
(1905) 2 Aodh LT 201: 1965 SCD 824: 1065 Mali 
U 487: 67 Bom LR 443:. 1965 (2) Crl LJ 431: 
WMPU 660: (1965) 2 SCJ 186 : 1905 Mad L.I 

)n ri M ,9: AIR 1965 SC 1433 (1435, 1436) (PI A) 
IPrs 6, 7), 


wk * 95 » 499 — Misappropriation by parlnei 

VYhere one partner is given authority by thi 
other partners to collect moneys or property o 
tne nrm, he is entrusted with dominion over lha 
property, and if he dishonestly misappropriate 
mn A n he comes within Section 405. 21 Suit 

ia?n« 69 and AIR 1932 Bom 57 ’ Rcl * on; A* 1 
1349 Pat 69, Distinguished. R. K. Dalmia v 
Delhi Administration, (1963) 1 SCR 253: (1962 

ii Cas 609: 1902 (2) Crl LJ 805: AIR 196$ 
SC 1821 (1837) (Pi F) (Pr 82). 

--r—S. 406 — *In any manner entrusted' — Ir 
rucr to establish olTencc under Section 406 pro 


acculion lias to prove that there was entrustment 
oi moveable properly belonging to another per¬ 
son to accused — OlTencc cannot he committed 
in respect of one’s own property — In absence 
of any agreement to the contrary all partners 
hold, use and have interest in the whole <>i 
partnership property and a partner cannot be 
prosecuted tor criminal breach of trust in res¬ 
pect of partnership property. 1964 All WR (HL) 
263. 

-S. 405 — Applicability — Partner when can 

lie guilty of criminal breach of trust — It depends 
on agreement, whether partner was entrusted with 
property, e.g.. whether money was given for 
specific purpose — If agreement is proved, case 
will be taken outside rule that Section 405 is not 
intended to apply to partners. AIR 1933 Cal 582; 
trust — (Parlnrshlp Act (1932), Sections 13 and 
15). 

-Ss. 405. 406 and 409 — Applicability — 

Partner — If cau be guilty of criminal breucb of 
trust — (Partnership Act (1932), Sections 13 and 
15). 

The law of partnership is but a branch of the 
law of agency and Section 18 of the Partnership 
Act provides that subject lo the other provisions 
of the Act a partner is an agent of the firm. 
But this capacity does not derogate from Ins 
capacity as a partner; nor by virtue of his 
management is he divested of his capacity as a 
partner. As a matter of fact according to the 
provisions of Section 9 all partners are bound 
to carry' on business and to render true accounts 
and lull information of ail things affecting the 
firm to any partner. The management of the 
business is (lie right and duty of every partner. 
Ordinarily no parlner is entitled to receive re¬ 
muneration for managing the business but Sec¬ 
tion 13 of the Partnership Act permits fixation of 
some remuneration by agreement; and the fixa¬ 
tion of such remuneration does not alter his status 
as a parlner. 


In the absence of anv agreement to the con¬ 
trary, all the partners hold, use and have interest 
in the whole of the partnership properly. Hence 
in respect of ordinary partnership no entrustment 
of properly within the meaning of Section 405, 
I. P. Code, is possible. Entrustment contemplat¬ 
ed by this section is of the properly which is not 
his and which he does not hold in his right. 
The entrustment or dominion of the property 
must he one as against the other. The partner¬ 
ship property cannot therefore, attract the opera¬ 
tion of an offence of Section 406, I. P. Code. 
The sections relating to criminal breach of trust 
do not admit of an interpretation that there can 
be entrustment of property belonging to one's 
own self. 


Of course, the case would be different if there 
be u contract as contemplated by Section 15, 
Partnership Act between the partners that a parti¬ 
cular properly would he the separate property of 
the partner. Unless there is a special agrccmcnl 
which admits of operation of Section 405, 1. P. 
Code a partner cannot be prosecuted for ’crimi¬ 
nal breach of trust in respect of partnership pro- 

* A £ n 051 *-? 1 . 69 < FB >- Rel - on. ILK 
(1957) Andh Pra 8o3: 1957 Andh LT 870: (19571 

2 Andh WR 495: (1958) Crl U 1114: AIR 1058 
Andh Pra 656 (556, 557) (P| B) (Prs 4, 5). 

— 405 - 400 and 403 - Criminal breach of 
•rust by parlner. 


Where one parlner is given authority b v the 
other partners to collect moneys or property lie 
is enh-usted with dominion over that property*and 
if he dishonestly misappropriates it, he comes 
within Section 405 of the Code 
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Usually, where a partner is prosecuted for 
criminal breach of trust, it is vcrv difficult to 
prove a dishonest intent which is an essential in. 
gredient ol the offence. But where the intent is 
clearly established there is no reason why a 
partner could not be convicted ol crimina* breach 
of trust in respect of a partnership asset. 60 Bom 
LR 1413: 1959 Nag LJ 41: ILR (1959) Bom 670: 
1959 Cri LJ 1032: AIR 1959 Bom 488 (488, 489) 
(PI A) (Prs 7, 13) (DB). 

S. 405 — Applicability — Criminal breach of 
trust by partner — Partner entrusted with 
partnership money for specific purpose — Partner 
converting it to his own use — He would be 
guilty for criminal breach of trust. AIR 1955 
NUC (Cal) 2936 (DB). 

• -Ss. 405, 496 — Partner it can be charged 

under S. 406 in respect of partnership property 
by another partner. 

Per Full Bench — A charge under S. 406, 
Indian Penal Code cannot be framed against a 
person who, according to the complainant, is a 
partner with him and is accused of the offence 
in respect of property belonging to both of them 
as partners. 

The cases in 13 Beng. LR 307 (FBl & AIR 
1940 Cal. 371 cannot be regarded as correctly 
decided if they lay down any general rules appli¬ 
cable to prosecution of partners for offences 
under S. 406, Penal Code, in respect of property 

• eceived or held bv such partners on behalf of 
the partnership in the ordinary course of partner¬ 
ship dealings. However the cases may be regard¬ 
ed as rightly decided if they are confined to cases 
where under special agreements made between 
the parties entrustment of the properly or domi¬ 
nion over it was given to any particular partner. 

Per P. B. Mukharji J. — The reason for hold¬ 
ing that a partner cannot be prosecuted by 
another partner for criminal breach of trust in 
respect of partnership property u/s 406. I. P. C. is 
two fold. The nature, character and incidents of 
partnership property are such that during the 
subsistence of the partnership there cannot be, 
except by special agreement, any entrustment or 
dominion and secondly partnership property is 
not a specific and ascertainable property and is 
of so equivocal and problematic a nature until 
•dissolution and accounts, that it is not suscepti¬ 
ble to be used in a manner which can bring into 
operation Sec. 405, Penal Code. It is only when 
auch ordinary character and nature of the partner¬ 
ship property are varied by special contract of 
partnership so as to create entrustment of any 
specific property in favour of one partner as 
against the others or so as to give exclusive 
dominion of such property to one partner as 
against the other that there can be anv scope of 
application of S. 405. I. P. C. Bhaban Mohan 
Das v. Surendra Mohan Das, AIR 1951 Cal 69 
(70. 74, 77, 78) (Prs 5, 34, 35, 54, 62) (FB). 

_S # 405 — Applicability to Mahomedan co- 

The proposition of law that S. 405 does not 
apply to partners as they are joint owners or co- 
owners of the partnership property, that is to say, 
of the common stock, does not apply to the case 
of Mahomedan co-owner of whom it cannot be 
said that he is co-owner of the whole of the 
stock. The position of a Mahomedan co-owner is 
that he has a specific share in the property. 

(It was, however, found that the accused was 
not a partner but an employee and was guiltv 
under Section 406). 1950 AU WR (Supp) 96: AIR 
1950 Cal 523 (523) (Pr 5) (DB). 

_S s# 405 , 406 — Charge of criminal breach of 

trust against partner. 


In order to establish a charge of criminal 
breach of trust, it is essential to -prove thaTThi 
accused was entrusted with property or with hS 
dominion over the property. The word “enlrus 
ment connotes this that the accused holds the 
property in a fiduciary capacity. It i s difficult 
lo conceive ol circumstances under which it could 
be held that there was an entrustment of partner¬ 
ship property bv one partner to another. Hence 
a partner can never be found guilty of criminal 
breach o! trust with respect to partnership nro 
pertv. ILR (1949) 1 CaJ 454. P 

-Ss. 405, 409 — Applicability — Partner If can 

be prosecuted. 

Where a partner who was authorised to with¬ 
draw from a bank money belonging to the 
partnership firm only to the extent of Rs. 100 at 
a time, withdrew a sum of Rs. 3,000 from the 
bank without consulting his other partners and 
misappropriated the amount. 

Hold, that Section 405, Penal Code, was appli¬ 
cable to the case and a complaint under Sec¬ 
tion 409 could be entertained against the partner. 
1954 Crl LJ 1202: AIR 19M Him Pra 46 (47, 48) 
(Pt A) (Pr 5). 

-Ss. 405, 409 — ‘Entrustment’ — Partnership 

properly — Nature of interest of partners — No 
entrustment in absence of special agreement - 
No criminal liability. 1959 Crl U 322: AIR 1959 
J & K 19 (20, 21) (Prs 8, 14). 

-S. 405 — “Entrusted with property” — 

Partners and firm. 

Where there was nothing in the contract except 
the words “managers of the firms of Doshi 
Amarchand Maimukchand” to suggest that it was 
the firm and not the individuals who were Ihe 
contracting parties. Held, that these words were 
merely descriptive of the individuals and did not 
connote that the firm was making the contract; 
and when accused received the goods they receiv¬ 
ed them personally and on behalf of any firm: 
AIR 1930 Rang 332, Disting. 62 Cri U 814: AIR 
1951 Kulcb 66 (67) (Pt A) (Pr 7). 

-S. 405 — “Entrusted with property” - 

Partners and firm. 

The partners who are collectively called the 
firm are agents of Ihe whole firm. When, there¬ 
fore, property is received by a partner it is 
received by him on his own behalf and as agent 
of the firm. The property is received bv the 
partner personally and it does not matter that n 
received it as agent of the firm also. 52 Cri U 
814: AIR 1951 Hutch 66 (67) (Pt B) (Pr 8). 

-S. 405 — Partner cannot be convicted under 

Section 406. 

A partner cannot be guilty of criminal breach 
of trust or misappropriation. A partner wn 
receives money belonging to the partnership on 
account of himself and his co-partners does no* 
do so in a fiduciary capacity: 13 Beng LK w ' ■ 
Commented upon. 1950 Nag LJ 56: 51 Crl 
ILR (1950) Nag 379: AIR 1950 Nag 99 (10 J 

(Pr 15). 

-S. 405 — Whether a partner could be said 

to misappropriate or convert to his own use 
property to which he himself is as much gl Ug 
as any other partner (Quaere). 1953 Crl W 
AIR 1953 Pal 100 (103) (PI D) (Pr 10). 

-S. 405 — Misappropriation bv partner — 

honest misappropriation by partner' n > 
with dominion over property - C^e can 
framed under Section 405: AI R W62 SC 

and AIR >932 Bom 57 Reh on 1964 (2) CJ. 

730: ILR (1964) 14 Raj 862: AIR « ' 
(269) (Pt B) (Pr 4). 
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_405 — Partner not rendering accounts and 

withholding share of profits of other partner — 
Charge cannot be framed under Section 406, pro¬ 
per remedy lies In Civil Court. 

A partner cannot be held liable for a charge 
under Section 406 of the Indian Penal Code for 
not rendering accounts to any other partner and 
for withholding the share of profits of the other 
partner when the accounts have not been gone 
into and it has not been ascertained whether there 
have been any profits in the partnership business 
at all and what sum is due to the complainant 
in those profits. It is not the function of a crimi¬ 
nal Court to go into the accounts of partnership 
and determine the specific amount due to one 
partner from the other, for his share of profits. 
This can only be done by a civil Court in a suit 
for accounts. The proper remedy for the com¬ 
plainant is to file a suit for dissolution of the 
partnership and rendition of accounts. AIR 1948 
Cal 292, Rel. on. 1904 (2) Cri LJ 730: ILR 
(1964) 14 Ra| 862: AIR 1964 Raj 267 (269, 270) 
(PI C) (Prs fis 6). 

-Ss. 405, 406 — Partner entrusted specifically 

with money for being deposited as tender secu¬ 
rity — Misappropriation by partner — Charge 
under Section 406 can be framed against partner: 
AIR 1950 Nag 99, Dissent from. 1956 Crl LJ 919 
(1): AIR 1956 Vindh Pra 7 (8) (Pr 2). 

18. Debtor and creditor. 

-S. 405 — Trust and loan — Distinction. 

One difference between a trust and a loan is 
that in the case of a trust the article cannot 
be returned before the object of the trust is 
carried out whereas in the case of a loan the 
article can be relumed even before the object ol 
the loan is carried out. I960 Crl LJ 857: AIR 
I960 All 387 (389) (PI B) (Pr 8). 

-Ss. 405, 406, 409 — Applicability — Debtor 

and creditor — Relationship. 

The one underlying idea in Section 405 is un¬ 
doubtedly this that the property which is the 
subject-matter of entrustmenl or in respect of 
which dominion is passed over to the accused, 
does not even for the time being, become the 
property of the accused which he could use for 
his own purposes. Thus the section does not 
cover the case of a loan or of an advance of 
money when the borrower or the depositee 
intends to use or utilise that money, for the time 
being, till he is in possession of it, although he 
may have to return an equivalent amount later 
on to the person making the advance with or 
without interest, or compensation for the use 
thereof. 

The amount of Rs. 10,000 was handed over by 
uie complainant to the accused to be sent to his 
fi f 1 instance, and to be held by the 

i'™ * or the purchase of goods; no interest was 

payable and the receipt of the amount was denied 
when it was demanded. 

Held, that upon the facts a relation of debtor 

Th k CrG n^ or was crea t e d between the parties. 
1 beneficial ownership in the money so advanc¬ 
ed lo the accused was intended to be transferred 
to him and his partners in the firm, and it could 
not be said that it was intended that he was to 
*f e . p the money intact in his possession and 

make no use of it at all whether or not interest 

as paid on it. The amount was not to be 
returned in specie, and the depositee was entitled 
J° use (he amount in his own business, but was 
j. rclUrn *he equivalent amount according 

the directions of the complainant. This was 
uoi a case of entrustmenl of money in respect 


of which the accused was supposed to have com¬ 
mitted any breach of trust within the meaning < 
Section 409 . 1954 A11 WR (HC) 191: 19^4 All LJ 
97: 1954 Crl LJ 1293: AIR 1954 AM 583 (583, 587) 
(PI B) (Prs 10, 11, 13) (DB). 

-Ss. 405 and 406 — “Enlruslment” — Con¬ 
notation of — Debtor and creditor — Non-com¬ 
pliance by creditor with request of debtor to make 
endorsement of payment on promissory note 
Offpnrf* 


There is no entrustmenl within the definition 
of Section 405. when a payee or the mortgagee 
receives payment from his debtor or the mort¬ 
gagor. The word entrustmenl* is not a term of 
law or of art. It is an ordinary word connoting 
that property was handed over to another in 
whom confidence was reposed for a specific 


purpose. 

The question of trust would not arise at all 
when money is paid by debtor in discharge of a 
debt if the creditor does not give a receipt thereol 
or make the necessary endorsements or even give 
effect to his promise in that behalf. It does not 
make any difference even if there is an agreement 
governing it. 

The essential ingredients of an offence under 
Section 406 would be lacking even in such a case. 
The very essence of criminal breach of trust is 
misappropriation or conversion to his own use 
in violation of any direction of law prescribing 
the mode in which such Irust is to be discharged. 
The notion of a trust cannot be imported into a 
case like this. AIR 1940 Mad 329, Disting.; AIR 
1946 Pat 125; AIR 1919 Cal 155, Rel. on. AIR 
1955 NUC (Andh Pra) 4814. 


-S. 405 — Dishonest Intention — Loan — 

Intention to repay — 1902 Pun LR 157, Not 
foil. 

The accused was cognisant of the fact that he 
could not take the loan without the sanction of 
his Highness the Maharaja of Dholpur. Held, 
that he could not entertain any belief while with¬ 
drawing the amount that he could take the loan 
to himself without the order from his superiors. 
The mere fact that he had the intention of repay¬ 
ing the same would not make any difference in 
his criminal liability. 1902 Pun LR 157, Not foil. 
ILR (1956 ) 6 Rai 942. 


19. Ranker. 

See also Penal Code (1860), Section 409. 


-S. 405 — Entrusted — Meaning of — Dealing 

between bank and customer — When amounts to 
entrustmenl — (Words and Phrases). 

• | • _ A meaning of Section 405 

implies transference of possession of property for 
some purpose in accordance with the directions of 
the transferor, proprietary rights in the properly 
continuing to vest in the transferor. 


When there are money dealings between a bank 
ai L customer *he question generally arises 

whether the transaction amounts to a deposit or 
to a bailment for a specific purpose. In the 
former case there arises a relationship of debtor 
and creditor between the bank and the customer 
and the money becomes the bank’s money, only 
to be repaid when demanded. In the latter case, 
proprietary rights in the money remain with the 

the hTnd, a nf d th th K C b° me ? in, ° beinK a trusl in 
the hands of the bank with regard to the disposal 

of the money in accordance with the terms of 

the contract between the parties. No question 

however of the commission of the offence of 

in r aTmu a ch b n? C .t ° f trUSl ar ‘ ses in ,ho former case 
inasmuch as the money in question becomes the 
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lo- n n aml no lrusl in "Card lo il arises: 

U.)0 All LJ 808; AIR 1954 All 583; (1818) 2 HI C 
-8 and AIR 1949 EP 373, Ref. 

Whether in a particular case the transaction 
lulls within one category or the other depends 
on the facts and circumstances of that case 1957 
All WR (HC) 255. 

-Ss. 405, 409 — Ranker and customer. 

The money deposited by a customer with a 
banker is not held bv the latter on trust for him. 

It becomes part of the banker’s funds. The 
banker cannot be charged under Section 409 for 
making use of the money. 1950 AU LJ 808: 1951 
All Cri C 12: 1951 AH WR (HC) 85. 

-Ss. 403 and 408 — Entrustmcnt — What Is 

— (Ranker and Customer) — (Words and 
Phrases — Ranker). 

The fact that large sums of Co-operative Society 
were allowed to remain with a person because he 
possessed extensive properties and consequently 
there was no danger to the sums and that after 
the appointment of that person as a Secretary 
of the society he kept the surplus funds with him¬ 
self, would not make such a person a banker of 
the society. The amounts deposited with him or 
kept by him must be held to have been entrusted 
to him and if he has utilised any amount of these 
funds for his own purposes it would amount to 
misappropriation. 1956 Crl LJ 979: AIR 1956 Bom 
524 (526) (Prs 6 , 7) (I)B). 

-Ss. 405 and 409 — Customer depositing 

money in current account — Bank using money 
for other business — There can be no criminal 
proceeding against managing agents of bank for 
using money for purposes of other business — 
Relationship between customer and bank is sim¬ 
ple relationship of creditor and debtor — When 
customer deposits money, it cannot be said that 
there is entrustmcnt for particular purpose — 
Bank is only liable to refund the money when the 
depositor calls for it. AIR 1952 Cal 193 (194) 
(Pt B) (Pr 4). 

-Ss. 405 and 409 — Entrustmcnt — Deposit 

in bank — There is no entrustmcnt — Relation¬ 
ship between bank and customer is that of cre¬ 
ditor and debtor. (1950) 20 Com Cas 220: 51 Crl 
LJ .388: AIR 1950 Cal 57 (58) (Pt C) (Pr 5). 

20. Hirer. 

• ——S. 405 — Hire of motor — Hirer writing 
letter to owner claiming agreement as of ‘sale or 
return’ nature — Owner claiming agreement was 
of hire-purchase and filing complaint . that by 
letter hirer committed criminal breach of trust 
— Scope of both parts of section — Held, letter 
raised dispute of civil nature and no breach was 
committed : Criminal Appeal No. 429 of 1960, 
Dated 30-1-1962 (Cal), Reversed. Mohomrnad 
Sulaiman v. Md. Ayub, (1965) 1 SCWR 484: 196o 
All Crl R 388: 1965 AH WR (HC) 593: (1965) 2 
SCR 398: 1965 (2) Cri LJ 421: (1965) 2 SCJ 183: 
1965 Mod U (Crl) 516: AIR 1965 SC 1319 (1320, 
1321) (Prs 3, 4). 

-S. 405 — Hire-purchase agreement — Failure 

to pay Instalments — Offence. 

In a case of criminal breach of trust, the pro¬ 
perty remains with the person entrusting and the 
person entrusted does not have any right of his 
own in the properly. Where under a hire- 
purchase contract executed by the acccused he 
has certain rights and he is entitled to keep and 
possess the articles which are the subject-matter 
of hire, provided he fulfils other conditions of the 
contract, mere failure to pay instalments of hire 
will not make out a case of criminal breach of 


, S. 405, Note 19 


trust. 

210 . 


1957 AJI WR (Sup) 27: 61 Cal WN 

S. 405 — Applicability — Hire-nuirlm* 
agreement or sale - Distinction un,l tests poim£ 
out — Sale of article by hirer to third person - 
OlTence of criminal breach of trust held not com 
milted - Agreement held not of hire-purchSe 
- Remedy of vendor held was to sue for unpaid 
amount of purchase price — (Sale of Goods Act 
(1930), Section 4). AIK 1955 NUC (Pal) 3239 .’ 

21. Onus of proof. 

S. 405 — Honesty, intention, etc. — Charge 
of criminal misappropriation of money order 
against postman — Accused professing to have 
made payment through boy who obtained payees 
signature — Duty of accused to produce evi¬ 
dence^ as to whom payment was actually made. 
See Evidence Act (1872), Section 106. 1957 Cri 
LJ 620: AIR 1957 All 381. 

-S. 405 — Burden of proof — ‘Entrusted’ — 

Proof — (Criminal P. C. (1898), Sections 523 tnd 

650). 

The accused was alleged to have unlawfully cut 
and carried away the paddy and straw from 
the complainant’s field and refused to honour the 
Ziminanama executed by them. He was therefore 
charged under Section 406, Penal Code. 

Held, that where the entrustmcnt depended 
upon the existence and genuineness of the 
Zimmanama it was the duty of the prosecution 

10 prove the execution of that document by cogent 
evidence. There could not be entrustmcnt unless, 

11 could be said that the Zimmanama, when 
brought into existence became an active docu¬ 
ment which operated retrospectively; in other 
words, it was only when the Zimmanama consi¬ 
dered as a document evidencing the prior right 
of the police to seize the stock and their act of 
seizing it that the further right to take a- docu¬ 
ment by way of receipt or bond from the per¬ 
sons entrusted can be said to arise. One very 
important item of evidence would have been 
proof of the seizure itself. The seizure list 
might have shown what exactly was the 
immediate disposition of the paddy itself 
before the purported seizure. But in the ab¬ 
sence of the seizure list which was really the 
parent document it was impossible to hold that 
there was entrustment by virtue of the opera¬ 
tion of the Zimmanama. Unless the Zimmanama 
is considered to be a valid document, validly en¬ 
trusting the accused with the custody of the 
paddy and straw', the accused could not be con¬ 
victed of a breach of that undertaking of that 
trust sought to be created by the 

itself. 1057 Crl U 367: AIR 1957 CaJ 148 (149) 

(Pr 7). 

-S. 405 — Burden of proof — “Misappro¬ 
priates or converts to his own use”. 

It is for the prosecution to prove that the 
amount in question had been misappropriated Dj 
the acccuscd. It is not incumbent upon the nc^ 
cused to prove the opposite. Of course, onU ^ 
proof is a shifting entity, so that if the Pjosecu- 
lion had led some evidence in support of non¬ 
payment of the amounts in question by tnc a 
cused to the proper authority, the burden wouia 
shift on to the accused to rebut that evidence 
and to prove that he had in fact P»*i "f a ® J 
to that authority. The circumstance of the accu 

z r ism KrWM.X’»■ 

(36) (Pt B) (Pr 10). 
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_Ss. 405, 406 — Burden of proof — Proof, 

nature of — Prosecution must prove the essen- 
tials — It cannot rely on statement of accused 
under Section 542. Criminal P. C. — (Evidence 
Act (1872). Sections 101 to 103l — tCriminal 

P C. ( 18981 , Section 342). AIR 1955 NUC (Hyd) 
2359. 

-S. 405 — Burden of proof. 

In a case of criminal misappropriation the pro¬ 
secution must prove dishonest misappropriation. 

1954 Cbl LJ 448: Madh BLJ 1954 HCR 410: ILR 
(1954) Madh B 181: Madh BLR 1955 Crl 260: AIR 
1954 Madh B 21 (22) (Pi B) (Pr 4). 

-S. 405 — Evidence and presumption as to 

breach. 

The usual evidence of breach of trust in regard 
to moneys received for the purpose of payment 
over is either non-payment, or non-accounting or 
false accounting. Breach of trust is a definite 
act, like theft or misappropriation, and the 
above circumstance does not constitute, it but 
merely evidences it. Where it is the duty of the 
accused to pay over money at once or any 
different periods his non-payment is prima facie 
evidence that he has wrongfully appropriated it 
to himself. But this presumption may he nega¬ 
tived by evidence that the delay was caused by 
forgetfulness or that it was acquiesced in by the 
person to whom the money was due. 1953 Mad 
WN 929: 1956 Cr LJ 1079: AIR 1956 Mad 452 
(453) (PI A) (Pr 8 ). 

-Ss. 405, 409 — Criminal breach of trust by 

public servant — Burden of proof—Burden rests 
on prosecution — Section 106, Evidence Act 
(1872) does not atTed prosecution’s Initial onus 
of proving guilt of accused. 

The essential thing to be proved in case of cri¬ 
minal breach of trust is whether the accused was 
actuated by dishonest intention or not. The 
failure to account for the amount proved to have 
been received by the accused or giving a false 
account of its use is generally considered to he 
a strong circumstance against the accused. It is 
not necessary or possible in every case to prove 
in what precise manner the accused person has 
dealt wilh or appropriated the property of his 
master. In the case of a public servant charged 
with misappropriation of monies, the element of 
offence of criminal breach of trust will be esta¬ 
blished if the prosecution proves entrustment of 
the monies which he was under a duty to ac¬ 
count and had not done so. If the failure to 
account was due to circumstances as pleaded by 
the accused in defence, then those facts being 
within the accused’s knowledge, it is for the ac¬ 
cused to explain them. Section 106 of the Evi¬ 
dence Act does not affect the prosecution’s ini¬ 
tial onus of proving the guilt of the accused. The 
onus rests on the prosecution and is not shifted 
on to the accused by reason of Section 106. Sec¬ 
tion 106 would not absolve the prosecution from 
the duly of proving that a crime was committed 
even though it is established that the accused had 
special knowledge on the point. If any explana¬ 
tion that the accused chooses to give is not proved 
beyond doubt, he cannot claim to be innocent; 
but even so, if his explanation shows any rea¬ 
sonable doubt on the prosecution story he would 
be entitled to an acquittal not because he proves 
me facts and circumstances referred to, but be- 
causc the prosecution has failed to establish his 
guilt beyond reasonable doubt. AIR 1936 PC 
n . ““U 1915 * 84 UKB 396 ’ Rei - on - UDG3) 5 
K 1LR < 1983 > Cul 107: 29 Cut LT 
Crl U 3301 A,R 19M Orissa 40 
(«, 48) (Prs 4, 6 ) (DB). 

[Vol. 12.) Fn.D. 27. 


-S. 405 — Burden of proof — Duty of prose¬ 
cution — Postal peon charged with criminal 
breach of trust in respect of money order en¬ 
trusted to him for delivery' 1° addressee — Accus¬ 
ed alleging delivery to person whom he consider¬ 
ed to be addressee on identification — Accused 
new to place — Prosecution must establish not 
only entrustment but also how the money was 
used — Section 106, Evidence Act. places burden 
on accused to prove the plea which absolves him 
but prosecution is not relieved of its duty to prove 
guilt of accused — It is enough for accused to 
show that his defence is not improbable — (Evi¬ 
dence Act (1872), Section 106) — (Criminal P. C. 
(1898), Section 367). AIR 1955 NUC (Raj) 
4686. 

-Ss. 405 and 406 — Burden of proof — Ad¬ 
mission by accused having received money but 
defence that he handed it over to proper person 

— Onus is not on accused to prove payment but 
on prosecution to prove non-payment — (Evi¬ 
dence Act (1872), Sections 101-103). AIR 1955 
NUC (Raj) 127. 

-S. 405 — Misappropriation and conversion — 

Onus. 

It is well settled that once it has been proved 
that the money was entrusted to a person, the 
burden shifts on him to show what he did with 
the money, and if he completely denies having 
received the money, the presumption is that he 
misappropriated it or converted it to his own 
use. AIR 1940 Mad 329, Distinguished. AIR 
1936 Pat 350, Rel. on. 1952 Raj LW 194: 1953 
Cri LJ 835: ILR (1952) 2 Raj 341: AIR 1953 Raj 
117 (118) (Pi C) (Pr 6 ). 

-S. 405 — Burden of proof. 

Although the burden of proving entrustment of 
money rests on the prosecution, if it is proved 
that the accused was not in possession of the 
amount entrusted to him, it is for the accused 
to prove satisfactorily that he had not embezzled 
or misappropriated the amount but that the 
amount had been stolen, or that he had been 
robbed of it. It is not for the prosecution to 
prove how he disposed of Ihe amount. 3 Say 

if (15) iKVI' dbT " 3! A,R 186 “ *“ 

--S. 405 — Burden of proof — No ‘mens rea’ 

— Effect. 

In criminal cases, the onus of proving the 
general issue never shifts and it lies upon the 
prosecution to prove beyond reasonable doubt 
the guilt of the accused. Where the accused 
Rives some explanation which may reasonably be 
Lrue, even though it may not be believed bv the 
Judge or • the jury he or they must acquit him, 
because the onus lying on the prosecution of 
establishing the guilt of the accused beyond rea- 
sonable doubt has not been discharged. 

Thus, where the accused is able to establish 
£ ue *° >««ssant rain the paddy supplied to 
him by the Government for milling it into rice 
was damaged resulting in short delivery of rice 
then there is no ‘mens rea’ on the part of the 
accused and hence an inference regarding dis¬ 
honesty of the accused will not be justified AIR 
1933 Cal 800, Foil. 1956 Crl LJ 1030: AIR fokS 
Tripura 35 (38) (Pt B) (Pr i 8 ). “ 1055 

22 . Abetment, ' 

• 

-S. 405 — Where abetment was a form of -jbel 

rg Argo? ;r- 

cord i, itacll c„p.,bl 0 5 f „ U “ 1) - 
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tion and the conscience of the Court is roused 
Jo tiie extent oi compelling the Court to find that 
the accused ought not to have been convicted 
upon the evidence, interference in revision would 
he warranted. 1061 .Mad U (Cri) 280: (1961) 1 
Mad LJ 379. 

SECTION 406 

®- s _- 406 — Criminal P. C. (1898), Ss. 222 

12 ). 235, 537 — Charge contravening proviso to 
S. 222 (2)—Defect held did not cause prejudice to 
accused — Trial not vitiated. Sec Criminal P. C. 
(1898). Section 222 (2). 1962 (2) Cri U 259: AIR 
1962 SC 1153. 

-S. 406 — Criminal P. C. ( 18981 . S. 203—Com¬ 
plaint under Section 406. Penal Code — Facts 
indicating dishonest intention of accused — Sum- 
man- dismissal under Section 203. Criminal P. C. 
is wrong. See Criminal P. C. (1898), Section 203. 
1953 Cri LJ 149: AIR 1952 Ajmer 58. 

-S. 406 — Accused charged and convicted 

under Section 406. Penal Code — Facts proved 
not disclosing otTonce under Section 406. but one 
under Section 420 — Alteration of conviction in 
revision — Alteration of conviction for minor 
offence under Section 403. See Criminal P. C. 
(1898). Section 225. 1960 Cri LJ 857: AIR 1960 
All 387. 

-S. 406 — Dishonestly retaining borrowed orna¬ 
ment. 

Where A borrows from B certain ornament and 
instead of returning it on demand by B denies 
its loan, A commits an ofTence under Sec. 403 
or Section 406, Penal Code by dishonestly retain¬ 
ing the ornament converting it to his own use. 
6 Bom LR 1093. Expl. See Penal Code (1860i, 
S. 403. 1951 RD (HC) 274: 1951 All WR (HC) 
521: 1951 All Cri Cas 136: 1951 All LJ 631. 

-S. 406 — Scope — OITencc under — Com¬ 
plainant having civil remedy — If bar to prose¬ 
cution. 

Where both the Courts below have come to 
the conclusion that the amount was paid to ac 
(•used, that he admitted its receipt: but later on. 
having misappropriated or converted to it his 
own use. he kept on making promises for re¬ 
payment and finally refused to pay, the act of 
accused does come within the definition of the 
ofTence under Section 406, I. P. Code and the 
criminal offence is thus made out. Merely be¬ 
cause the complainant has a remedv to recover 
the amount through the civil Court, the criminal 
complaint cannot be thrown out. 1057 Andh 
LT 303: 1957 Mad U (Cri) 235: 1957-1 Andh WR 
242. 

-Ss. 406, 2, 11, 420, 403 — Definitions in Code 

are to be read subject to clause “unless there is 
anvthing repugnant in the subject or context" — 
“Person” in offences where imprisonment is 
mandatory does not include corporate body—Off¬ 
ences involving mens rca committed by servant 
of company — Company can be prosecuted - 
General Clauses Act (1897), Section 3 (42L See 
Penal Code (1860), Section 2. 19&4 (2) Cri LJ 

276: AIR 1964 Bom 195. 

-S. 406 — Charge — Absence of — Charge 

under Section 420 — Conviction under See. 406, 
Penal Code, when not actually charged would 
not be illegal if accused had ample opportunity 
to meet such a case. See Criminal P. C. (1898 1 , 
Section 236. AIR 1955 NUC (Cal) 5602. 

-S. 406 - Criminal P. C. (1898). S. 195-“Party 

to proceedings” — Proceedings under Section 406, 
l p c __ Objector laying claim to subiect- 


matter of proceedings is also a partv to proceed 
L n * lo adjudicate upon his claim 

See Criminal P. C. (18981, Section 195. 1952 Cri 
LJ 215: AIR 1952 Hyd 7 (DB). L 

-S. 406 — A entrusting money to B for nav. 

ment to C — B along with D reporting C low 
of money by disappearance of coolie earrylM 
money bags — Money recovered from D’s house 
and B’s person — Held, B committed offence 
under Section 406 and D abetted B. 

A gave to B certain sum of money to pay C 
who resided at another town. On arrival in Dial 
town with the money, B put up with D. After 
some time both B and I) went to C’s shop and 
told C that, when they were going to C, the coolie 
carrying the bag disappeared with the bag. Some 
money was recovered in two bags from an un¬ 
occupied house belonging to D and some money 
on B's person. It was found that B and D were 
old acquaintances, that no row was made by B 
and D on alleged disappearance ol the coolie and 
that the amount found on B's person made up 
the shortage in the amount found in the bags: 

Held, that B was rightly convicted of an off¬ 
ence under Section 406, Penal Code: 

Held, further that these facts clearly led to an 
inference as to D*s knowledge about the disposal 
of money and when he had kept quiet both at 
C's shop and at police station, he had assisted B 
and thus abetted the offence under Section 406, 
Penal Code. 51 Cri U 783: AIR 1950 Kutch 37 
(38, 40) (PI A) (Prs 5, 9). 

-Ss. 406, 379 — Case under French Penal 

Code, Articles 379, 401 and 403 — Accused taking 
properly with consent of owner under promise 
to return it — Failure to return the properly 

— Accused convicted under Arts. 379. 401 (theft) 

— Conviction held is not maintainable — Arti¬ 

cle 408 (breach of trust) may apply to the case. 
See Penal Code (1860), Section 379. (1964) 2 

Mad U 271. 

-Ss. 406 and 409 — Offences under — Investi¬ 
gation—Section 630, Companies Act, does not bar 
jurisdiction vested in police officers by Sec¬ 
tions 154, 156 (1) and 157 (1), Criminal P. C. 
See Companies Act (1956), Section 630. 1957 Cri 
U 205: AIR 1957 Mad 65. 

-S. 406 — Petitioner taking jewel from gold¬ 
smith promising to return it — Jewel retained 
and claimed as petitioner s own — Petitioner is 
guilty under Section 406 — Fact that jewel is in¬ 
tact is irrelevant. 51 Cri LJ 330: AIR 1950 Mad 
49 (50) (Pr 3). 

-Ss. 406 and 409 — Scope — Inference of mis¬ 
appropriation from mere retention. 

It is true that normally mere retention is not 
such a circumstance from which there can be an 
inference that there has been misappropriation. 
But there may be cases where it is possible to 
draw such an inference. It is not possible to lay 
down a hard and fast rule to the effect that in 
no case retention would lead to an inference 
misappropriation. In other words whether o 
not an inference of misappropriation lrom we 
fact of retention would be drawn would depena 
on the particular facts of each case. 3o' Mys ia 
218: 1957 Knt U 34: (1957) Mad U (Cr) jjj 
1LR (1957) Mys 68 : 1958 Cri U 784: AIR 
Mys 82 (83) (Pt A) (Pr 5). 

-S. 406 — Principles relating to exercise <>> 

inherent powers of High Court to quash proceedj 
mgs — Complaint under Section 406, Pen- 
Code filed by newly married bride against «« 
husband, husband’s mother and other _relali«n 

— Complaint not disclosing offence against ac¬ 
cused other than husband and his mother 
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Proceedings against such accused were liable to 
be quashed. Sec Criminal P. C. (1898j, Sec¬ 
tion 561-A. (1963) 65 Pun LR 667. 

-S. 406 — Criminal P. C. (1898), S. 204 — 

Process fees — Process of Criminal Court relat¬ 
ing to cognizable ollence — No lee is chargeable 
— Offences under Sections 406 and 420 arc 
cognizable and complainant need not pay process 
fees for serving and executing processes issued 
for compelling attendance of accused—Order dis¬ 
charging accused for non-payment of process lees 
by complainant is not sustainable — (Court-fees 
Act (1870), Section 20). See Criminal P. C. 
(1898), Section 204. AIR 1955 NIC (PunJ) 
4985. 

-S. 406 — Criminal P. C. (1898), Sections 190 

(1) (c) and 550 — Bags of skimmed milk powder 
entrusted to distributor tor distribution in dis¬ 
trict — Bags found being taken away in night 
out of district — Offence under Section 406, Penal 
Code, suspected of having been committed in 
respect of these bags — Magistrate can take cog¬ 
nizance of the offence — Bags in transit sus¬ 
pected of being stolen properly — Magistrate 
and Police Officer have got authority to seize 
bags under Section 550, Criminal P. C. See Cri¬ 
minal P. C. (1898), Sec. 190 (1) tcj. (1963) Raj 
L\V 30. 

-S. 406 — Evidence — Money given to ac¬ 
cused In trust — Denial of ils receipt by him. 

Where the accused completely denies having 
received the money given to him in trust and it 
is Droved lhat the money was received by him. 
that is the strongest possible circumstance to 
show that the accused has misappropriated the 
money or converted it to his own use. 1952 Raj 
LW 194: 1LR (1952) 2 Ro| 341: 1953 Crl U 835: 
.UR 1953 Ra| 117 (118) (Ft C) (Pr 6). 

-Ss. 406, 380 and 405 — ’ Entrusted with pro¬ 
perly or with any dominion over properly*’ — 
Charge under Section 406 not made out — 
Conviction under Section 380 can be made — 
(Criminal P. C. (1898). Section 237). See Penal 
Code (1860), Section 380. AIR 1955 NUC (Sau) 
5053 (DB). 

SECTION 407 

-Ss. 407 and 409 — Applicability — Criminal 

breach of trust by company appointed as carrier 
for whole year by Government Department — 
Jurisdiction lo try — Special Court — (West Ben¬ 
gal Criminal Law Amendment (Special Courts) 
Act (21 of 1949), S. 2). 

Where a transport company with which the 
accused persons were associated was appointed 
ihe carriers of building materials for the Con¬ 
struction Division for the whole year 1953-54 and 
thereafter they were entrusted with a delivery 
order in respect of 100 tons of cement in their 
capacity as such carrying contractors, and cri¬ 
minal breach of trust was alleged to have been 

bv lhem in res P ecl of » Pari of these 
100 tons of cement after they were entrusted with 
dominion over the same in the way of their busi¬ 
ness as an agent of a department of the State 
Government: 

Held, that it was a prima facie case under Sec¬ 
tion 409, Penal Code and not under Sec. 407, 
Penal Code and so the case would be 
triable by the Special Court set up under Sec¬ 
tion 2 ol the West Bengal Criminal Law Amend- 

^ n U S .? ecial Courls ) Act, (1949). 1957 Crl U 
124 (Cal). 

"-S. 407 — Sentence — Accused a carrier en¬ 

trusted with corrugated sheets for booking — 


Sheets not booked and found missing — Sen¬ 
tence of imprisonment reduced as accused was 
also civilly liable lor goods. (1951) 2 Mad LJ 53: 
1952 Cri LJ 704: AIR 1952 Mad 322 (323) (Pt B) 
(Pp 2). 

SECTION 408 


-S. 408 — Minor over 12 years of age — 

Can be guilly under. See Penal Code ilSuU!, 
Sections 82, 83. 1959 Cri LJ 1264: AIR 1959 All 
698. 

-S. 408 — Ingredient of offence — Failure ol 

prosecution to discharge initial uiius — Conviction 
on presumption — Legality. See Evidence Act 
(1872). Section 114. 1958 Crl LJ 1460: AIR 1958 
Andh Pra 765. 

Ss. 408, 403, 23, 24 — Government keeping 
grain slock with A, with a view to distribute 
same in deficit areas — Grain kept in Govern¬ 
ment godown — Grain belonging to Government 
— Partner ol A removing stock lo his own house 
knowing lullv lhat grain was Government pro¬ 
perly — Partner held guilty under Section 403 — 
His motive to force A to settle accounts held 
immaterial — No extenuating circumstance held 
existed. See Penal Code (1860), Section 403. 
1964 (1) Crl U 525: AIR 1964 Orissa 119. 

Clerk or servant. 


- «tiu iuj — /ippiicuDimy — Agent 

and servant — Distinction — (Contract Act 
J ,872 )’ Src,ion 182 — Partnership Ac! (1932). Sec- 

lion lo). 

Uie substance of (he charge against the ap¬ 
pellant was that as the promoter of a Society he 
law fully received the amounts paid bv Ihree 
persons but that after its incorporation, when he 

n 1 ih»°T ~" M949 ‘ w over those amounts 

to the Treasurer and to include their names as 
shareholders ol the minutes book, he committed 
offences under Sections 409 and 477-A It W as 
contended that Ihe true status of the aDDcllanl 

''i al * » ■?"■»» «d not of an agent and 

hat he should have been charged not under Sec- 
tion 409, bul under Section 408. 

d„K d, J h M l,avin 8 regard to the nature of the 
Guties ol the appellant as the Secretary of the 
Society his status was that of an agent'and not 
servant. Moreover, whether the nppelSnt shoSl, 
be charged under Section 408. or Section 409 wt 
ol no importance in the present case, as the '«» 
cnee imposed on him under Section 409 

la in' i >Cars riR0r , 0us ,m Prisonment could be' main’ 
lamed even under Section 408 rin.mii D maiI, i 

pii E LR isci'm 

ISltipSss 

ss, -wr 


Entrustmcnt of property. 


S3E.-JFSB 

— Conviction for cheating' o?'S brCach of 

|c :' ml “" 1 p ' c -1'«). s4utoJafSTSS 0 

Of which the maiaiiM .° n ,he «*«>■ 

the bank. It was hisdutvn! ut w mone V ' 
of labourers. He, taking' advanSgT o/le' 
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teni of payment of fomightly wages to badli 
workers drew money as payable to them twice 
over four months and alter paying one set of 
wages, retained other to himself. 

Held, that by placing debit vouchers and other 
papers before the managing agent for purpose 
of drawing cheques including wages already paid 
he had impliedly made a false representation and 
in inducing the managing agent to draw tho 
cheques had cheated him. The amount so ob¬ 
tained by him could not therefore be said to have 
been "entrusted" to him. Hence he could not 
be convicted for the offence under Section 408, 
Penal Code. AIR 1936 Mad 353 |FB), Rel. on. Al¬ 
though under Sections 236 and 237, Cr. P. Code 
he could be convicted of the offence of cheating, 
it was not possible in this case to do that be¬ 
cause the cheating was on lour different oc¬ 
casions and under Section 234 of that Code more 
than three offences of the same kind could not 
be tried together. Still as the money drawn was 
not intended for the personal use of the accused 
but in not returning the second set of wages 
drawn in excess he had misappropriated the 
amount and was therefore liable for conviction 
under Section 403, Penal Code. 70 Mad LW 857: 
1957 Mai WN 424: (1957) Mad U (Cr) 408: 1957 
Cr U 1284 (2): AIR 1957 Mad 722 (723) (Pt A) 
(Prs 5, 7). 

-S. 408 — Essentials — Failure to account for 

moneys entrusted — Offence. 

The mere failure of accounting for the moneys 
entrusted to him may not be sufficient to hold 
the accused guilty of criminal breach of trust. 
That is only an indication of a piece of evi¬ 
dence evidencing the dishonest intention and 
must be considered along with the other facts of 
the case. 

Held, on a consideration of the evidence, that pro. 
secution had failed to prove guilt of accused. 
1957 Crl LJ 899: 23 Cut LT 352: ILR (1957) Cut 
368: AIR 1957 Orissa 165 (168) (Pt B) (Pr 11) 
(DB). 

Dishonest intention. 

-S. 408 — Dishonest intention — Essential in¬ 
gredient of Section 408 is dishonest misappro¬ 
priation — No evidence of dishonesty — Accused 
cannot be convicted merely on basis of assump¬ 
tion. AIR 1955 NUC (Assam) 2825 (DB). 

-S. 408 — Dishonest Intention — Proof. 

Where it is proved that the Secretary of a Co¬ 
operative Society has converted the money of the 
Society in his hands to his own use or expended 
it for purposes other than the purposes of the 
society, he would be guilty of criminal breach of 
trust, for such conversion or expenditure must 
necessarily be dishonest. 1957 Her LT 834: (1957) 
Mad U (Cr) 782: 1958 Crl U 518: AIR 19o8 Rer 
103 (104) (Pr 6 ) (DB). 

_ 5 408 — Retention of money realised by ac¬ 
cused*— Inference of dishonest misappropriation 
_ Benefit of doubt to accused. 

Although under certain circumstances reten¬ 
tion of money realised by the accused while he 
was in a fiduciary position may give rise to an 
inference of dishonest misappropriation this can¬ 
not be rigidly applied in every case irrespective 
of the special circumstances obtaining in that 
particular case. After all, it is a rule of e^dence 
•tnd not a rigid rule of law and case has to be 
taken in its application. AIR 1954 Madh 13 -1 and 
air 1930 Pat 209, Rel. on. , 

Even if there existed some room for doubt, in 
.he absence of anv attempt on the part of the 
complainant to call for an explanation from the nc- 


cused for such retention and on account of fail,,,* 
on the part of the Magistrate to mention facts in 
he charge importing dishonest misappropriation 

n-n ac ,S^ cd is enli,led 10 its benefit. Madh BLR 
19o0 (Crl) 349: 1956 MBLJ (HCR) 1497. 

Senlenee. 

T~ S c 40 o ~ Sentence — Considerations, indicat- 
ed. See Criminal P. C. (1898), Section 32 1957 
Crl LJ 1284 (2): AIR 1957 Mad 722. ' 

-S. 408 — Punishment. 

The offence of criminal breach of trust should 
not be lightly dealt with. ILR (1956) 6 Raj M2. 

-S. 408 — Punishment — Fine — Direction 

for payment to other party — (Criminal P. C. 
(1898), Section 545). 

Held, that the direction to pay a portion of the 
fine to the other party must be set aside. This 
was not a civil case in which a decree may be 
granted. ILR (1956) 6 Raj 942. 

Procedure. 


Ss. 408 and 405 — Criminal P. C., Sec¬ 


tions 182 and 181 (2) — Criminal breach of trust 
— Uncertainty as to place where offence com¬ 
mitted — Provisions of S. 182, Criminal P. C. ap¬ 
plies. See Criminal P. C. (1898), Section 182, 
1957 Crl LJ 322: AIR 1957 SC 196. 

-S. 408 — Prevention of Corruption Act (1947), 

Sections 5 (1) (c) and 6 — Offence falling under 
Section 5 (1) (c) and requiring previous sanction 
for prosecution — Prosecution cannot, by ignor¬ 
ing that accused is public servant, evade require¬ 
ment of previous sanction by filing complaint 
under Section 408, Penal Code — (Criminal P. C. 
(1898), Section 195). See Prevention of Corrup¬ 
tion Act (1947), Section 5 (1) (c). 1957 Crl U 
1078: AIR 1957 Andh Pra 663 (DB). 

-S. 408 — Two persons acting in concert'can 

jointlv be charged with misappropriation of same 
sum. See Criminal P. C. (1898), Section 222 (2). 
1959 MPU (Notes) 85. 

-S. 408 — Offences under Sections 408, 477-A 

Penal Code — Sanction of Registrar of Co-opera¬ 
tive Societies. See Co-operative Societies — Mad¬ 
ras Co-operative Societies Act (6 of 1932), Sec¬ 
tion 56 (3). ILR (1958) Cut 140. 

-S. 408 — Procedure — Offence committed by 

officer of Co-operative Society — Under B and 0 
Co-operative Societies Act, Section 47, sanction 
for prosecution, is necessary — Criminal mis¬ 
appropriation is not one of offences indicated id 
Sections 45 and 46 of the Act, which require sanc¬ 
tion — Such an offence falls under general law 
and prosecution under Sec. 408 is maintainable. 
See Co-operative Societies — Bihar and Orissa Co¬ 
operative Societies Act (6 of 1935), Section 4/. 
1957 Crl U 899: AIR 1957 Orissa 165 (DB). 

-Ss. 408, 405 and 21 — Criminal P. C. (1898), 

Section 197 — Railway servant charged under 
Section 408 for criminal breach of trust — NO 
sanction is necessary for prosecution — (Railways 
Act (1890), Section 137). See Criminal. P. 
(1898), Section 197. 1958 Crl LJ 1083: AIR 

Pal iil 

SECTION 409 
SYNOPSIS 

(Penal Code (1860), Section 409.) 

See also Penal Code (1860), S. 405. * ‘ 

1. Scope and applicability. 

2. This scclion and Secllon 5 (I)_(c) °* P r€ven ‘ 

lion of Corruption Act, 1947. 
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3. Public servant. 

4. Banker. 

5. Agent. 

6. Partner. 

7. Broker. 

8. Sentence. 

9. Evidence and proof. 

10. Procedure. 

See also Note 2. 

11. Some illustrative cases. 


1. Scope and applicability. 


• -S. 409 — OfTence under, and that under 

Section 105, Insurance Act are not same — Two 
trials are not barred under Article 22 (3) of the 
Constitution. 1961 (1) Crt U 725: AIR 1961 SC 
578. 

• -S. 409—Constitution of India, Art. 134 ft) 

(c) — High Court’s power to grant certificate 
under Article — Trial of offence under Sec. 409, 
Pena! Code, along with Section 5, Prevention of 
Corruption Act. See Constitution of India. Arti¬ 
cle 134 (1) (c). I960 Crt U 539: AIR 1960 SC 
397. -- 


i. 409 and 405 — Offence under Sec. 409 
— Criminal breach of trust — Entruslment of 
properly and frusi — Properly pledged — Domi¬ 
nion of pledgee over property pledged — (Con¬ 
tract Act (1872), Section 172). 

For an offence under Section 409, Penal Code, 
the first essential ingredient to be proved is that 
the property was entrusted. When Section 405 
which defines “criminal breach of trust” speaks 
of a person being in any manner entrusted with 
property, it does not contemplate the creation of 
a trust with all the technicalities of the law of 
trust. “Ht^cnnteihplales (He”creation of a relation¬ 
ship whereby the owner of property makes it 
over to another person to be retained by him 
until a certain contingency arises or to be dispos¬ 
ed of by him on the happening of a certain event. 
The person who transfers possession of the pro¬ 
perty to the second party still remains the legal 
owner of the property and the person in whose 
favour possession is so transferred has only the 
custody of the property to be kept or disposed 
of by him for the benefit of the other party, the 
person so put in possession only obtaining a spe¬ 
cial interest by way of a claim for money ad¬ 
vanced or spent upon the safe keeping of the 
fhing or such other incidental expenses as may 
have been incurred by him. 

Where securities have been delivered with a 
Jiew to cover the repayment of any overdraft by 
the pledgor Bank to the pledgee Bank and it is 
agreed that they are to be disposed on the aris¬ 
ing of a stipulated contingency only, then by the 
very fact of the delivery of the securities to the 
bailee the latter becomes a trustee in terms of 
the contract, not for all purposes, but only for 
the limited purpose indicated by the agreement 
between the parties. The pledgor in such a case 
?£! y , transfers t hi ? possession of the property to 
the pledgee who has a special interest in the pro- 
en / or ” n * his charge for payment of an 
overdraft, if any, whereas the property continues 

? r b . e i “' VDed by ‘ he , P* ed « or ' W in such a case 
£* r * 1S " overdraft, the pledgor Bank can ask 

fh. V °U sccurities at any time. And 
the securities having continued to be Ihe pro¬ 
perty of the pledgor Bank the pledgee Bank or 
lh*m an iT D c* P ,rector> has “0 right to deal with 

Uiem In such a case the Managing Director 
bolding a powfer of attorney OH/ behMf of - ihe 
pledgee Bank can be said either to I have betn'En¬ 
trusted with the property la til derivative saiU or 


to have dominion over the securities as a banker; 
and thus in either case, the first essential condi¬ 
tion for the application oi Section 409. Penal 
Code, is fulfilled. Jaswantrai Manilal Akhney v. 
State of Bombay. 1956 SCR 483: 1956 Crl LJ 
1116: 1956 All WR (Sup) 126: 1956 SCA 941: 1956 
SCJ 613: (1956) 2 Mad U (SC) 49: (1956) 26 Bom 
Cas 340: 58 Bom LR 1026: AIR 1956 SC 575 (582) 
(Pt C) (Prs 11, 13). 

-S. 409 — Scope — Ingredients of offence are 

that the accused in his capacity of a public ser¬ 
vant had been entrusted with property and that 
he had committed criminal breach of trust in 
respect of that property. 1964 All WR (HC) 315: 
1964 All Crl R 217. 


-Ss. 409 and 420 — Applicability — Criminal 

breach of trust and cheating — Distinction. 

The accused realised a sum of Rs. 596-14-0 
from certain cultivators on account of canal dues 
in his capacily as canal amin and deposited only 
a sum of Rs. 398-4-6 out of it in the Government 
treasury. The excess sum of Rs. 198-9-6 was not 
deposited in the treasury, though it was realised 
from the cultivators. The sum of Rs. 596-14-0 
realised by the accused was not really due from 
those cultivators as canal dues. The sum due 
was Rs. 398-4-6 and that was the sum which, 
after realisation was deposited by the applicant 
in the Government treasury. The amount of 
Rs. 198-9-G which was misappropriated by Ihe ap 
plicant, had been realised by him from the culti¬ 
vators representing that it was due from them as 
canal dues, though this was not correct. 

Held, that so far as the balance of Rs. 198-9-6 
was concerned, that amount”was never due to the 
Government. At the same time, he could not 
become the trustee of this money on behalf of 
the cultivators from whom he realised this money. 
Hence, the only offence, which, on these facts, 
the applicant could be held liable for, was the 
offence of cheating and obtaining delivery of pro¬ 
perly by commission of that offence which would 
be punishable under Section 420, Penal Code. 
The appropriate provision of law is only Sec¬ 
tion 420, Penal Code and Section 409, could not 
apply at all. AIR 1936 Mad 353 (FB) and 1927 
AC 487, Followed. 1957 AH WR (HC) 43: 1957 

A “ u W7: AIR 1957 All 122 
(123) (Pt B) (Pr 3) (DB). 


_ — Validity of — (Constitution of 

India, Articles 13 (1), 14) — (Prevention of Cor¬ 
ruption Act (1947), Section 5 (1) (c)). 

There is no discrimination against an accused 

c 15 4 ?o 0C T ee ^ ed ^ aRainsl for an offence under 
Section 409, I. P. C. and not for an offence under 
Section 5 ( 1 ) (c) of the Prevention of Corruption 
Act. The provisions of Section 409, I. P. Code, 
therefore, do not go against Article 14 of the 

iio U ,V? n r an ^ are not void in view of Arti- 
5l e *3 H) °f ^e Constitution. 1953 AU LJ 534: 
1954 Crl LJ 96: AIR 1954 A1T80 (81) (Pr 9) (DB). 

275 ] "“I 0 * 1 on another point in AIR 1955 AU 


409 “ Entrustment” — What amounts to. 
Where under an_ ngreemen l entered into bv the 

under^a a? , lh ^~^overnment the accused are 
under a duty to sell to persons the grain stored 

Li hC .K Un,l i estab li s hed by Government and to 

reedc s a J e r proceeds or pa y over the sale pro- 
ceeds to the Government and the accused sell the 

gram and misappropriate the sale proceeds there¬ 
of, there is an entruslment of property within the 
KW.? Section 409 and the charge must be 
deemed to be- a charge for misappropriation ofi 
the sale proceedsq ILR (1950) Hyd lfit^TBM Cf 
LJ 1320: AIR I95T Hyd 180 (184) (Pt ,B) (pJl 3 L 
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PENAL CODE (18G0). S. 409, Note 1 

~ Ingredients of oiTence — Prosecu- 
' . musl f prove 'hat accused was one of 
w- « = °r n?r, " ? ers T mentioned in section, that he 
min , "' ,lh P ro Prrtv and that he com- 

in respect of property. 

AM. 19.)o NIC (Mad) 3922. 

~Ss. 409. 403 — Misappropriation and con- 
uruns- to own use - What amounts to — Mere 
retention ol money, effect slated — (Words and 

«r« ,S r i i i S, *J V w l Co<i ‘' ,860 '- Section 403. 

19o6 (ri LJ 630: AIR 1956 Mys 40. 

——S. 409 — Properly — Intention to destroy 
and to abandon — Actual abandonment and 
destruction — Distinction. 

If an article is abandoned, it becomes res- 
nullius, and there can be no theft or breach 
<•! trust. But a verv clear distinction must be 
drawn between an intention to destroy and to 


Ss. 409. 34 — Accused, a clerk in Tahsil 
Ir I T M. ,sa PP r °Pnation of Government monev 
b\ falsification of accounts and forgery in further, 
anee 01 common intention of accused and hii 
superior officer — Defence that accused acted 
according to directions of bis superior cannot 
protect him — Fact that superior officer died 
bet ore trial is no legal bar to conviction of accus¬ 
ed under Section 409/34. AIR 195G SC 177 Ret 
on. ILR (1963) Cut 877. ’ eL 


S. 409 — Scope — Person cannot be convict- 
cd of criminal breach of trust of immovable pro¬ 
per! v — Exception may arise when offender is 
trustee* — But in such a case it may be argued 
that he committed the offence in respect of sale 
proceeds and not the property. See Penal Code 
(1860/. Section 405. AIR 1955 NUC (Punj) 118. 

. 409 — Criminal breach of trust — Gist of 


abandon and an actual destruction and abandon-y offence — Public servant should be required or 
ment. The very fact that the owner of the pro- ^ authorised to receive property. 

The gist of the offence under Section 409 is 


.pro¬ 
perty intends to destroy or abandon that pro¬ 
perty and hands it over to some person to effect 
those purposes is a clear indication that he still 
maintains his rights as the owner of that property 
and that those rights subsist until the abandon¬ 
ment or destruction is completed. As long as 
the destruction or abandonment U not fulfilled 
and as long as it is still in the hands of the 
owner to countermand such destruction or 
abandonment the property is still the properly 
of the owner and the taking it out of his posses¬ 
sion is theft, and improper use of it is breach of 
trust. 52 Crl U 36: 1951 Nag U 102: ILR* (1950) 
flag »57i AIR 1951 Nag 150 (153) (Pt A) (Prs 28, 
29) (DB). 

-S. 409 — Railway disposing of goods consign¬ 
ed — Disposal by destruction — Possession, how 
long continues. 

A railway in disposing of the goods consigned 
can part not onlv with possession but also with 
ownership. But in the case of disposal by des¬ 
truction there can be no fresh act of preten¬ 
sion till the reproduction of the animus possidendi 
is rendered impossible or there exists a contrary 
animus not to possess the thing. Possession thus 
continues so long as il is not negatived by a new 
act of will opposed to that under which posses¬ 
sion of the thing originally continued (ita nulla 
amittalur, nisi in qua, utrumque in contrarium 
actum esl). Once, of course, possession and 
ownership are destroyed and the goods go into 
the possession and ownership of another, there 
is no possibility of an animus revertendi. Till 
possession and ownership are so definitely des¬ 
troyed. there would be theft, conversion, trover, 
trespass and misappropriation ol the goods, as the 
case may be. 52 Crl U 36: 1951 Nag LJ 102: ILR 
(1950) Nag 957: AIR 1951 Nag 150 (154) (Pt B) 
(Pr 33) (DB). 

-S. 409 — Property — Movable does not ccasc 

to be “property” even if its value is reduced to 
almost nothing. 52 Crl LJ 36: 1951 Nag LJ 102: 
ILR (1950) Nag 957: AIR 1051 Nag 150 (15o) 
(Pt D) (Pr 42) (DB). 

_S. 409 — Property — Abandonment and con¬ 
demnation of movable property — Distinction. 

Per Mudholkar J.A distinction must be 
made between abandonment of moveable by the 
owner thereof and condemnation of that movable 
bv a person or authority under a statutory power. 
As a result of being abandoned, a moveable usual¬ 
ly becomes res nullius. But it cannot become res 
nullius because someone, entitled to condemn it, 
condemns it. 52 Crl LJ 36: 

ILR (1950) Nag 957: AIR 19ol Nag loO (155) 

(PI E) (Pr 43) (DB). 


that the accused, though he might be a public 
servant, must be shown to have been either re¬ 
quired or authorised to receive the property in 
respect ol which the criminal breach of trust is 
alleged. If he is not so required or authorised, 
then even though he may have received it, he 
would be acting as a mere volunteer and will not 
be taken as having been entrusted with the pro¬ 
perty in his capacity of a public servant. The 
offence ill such circumstances would fall under 
Section 406 and noi under Section 409, I. P. C» 
(1956) 9 Sau LR 323. 

-Ss. 409, 405, 467 and 477-A — Property — 

Meaning — Includes things purchased with money 
entrusted. See Penal Code (1860). Section 405. 
1955 Crl LJ 1539: AIR 1955 Trav-Co 271 (DB). 

-S. 409 — Scope — Entrustment of goods for 

sale and not for sale custody — Sale with know¬ 
ledge of complainant — Complainant onlv want¬ 
ing price—Remedy of complainant is civil action 
lor damages for breach of contract. AIR 1955 
NIC (Trav-Co) 5078. 

-S. 409 — Cochin Penal Code, Section 389 

— Applicability — Receiver of estate appointed 
by Court — Duly of — Failure to bring Into ac¬ 
count all money received by him — Omission lo 
show price actually charged for goods or pro¬ 
duce of estate — Offence. 

A receiver appointed by a Court in respect of a 
property stands in a fiduciary relationship to Ihe 
Court which appointed him and lo the estate of 
which he is the receiver; and it is therefore, in¬ 
cumbent on him to enter any income which ne 
receives in respect of the property in his charge, 
in his account, by whatever name it is called, such 
as premium, though il may be an amount over 
and above what is received as legitimately caa 
he demanded under the law. If he fails lo do s r 
he is clearlv liable lor criminal breach of Irus 
as defined in Section 386 of Ike Cochin Pen» 
Code (Section 405. I. P. Code). There being a 
legal obligation on the receiver to contorm v> 
certain rules and regulalions, if he violates t 
and fails to bring into account the amount actual 
Iv received bv him from persons to whom ne sei 
the produce or goods of the estate, it must ne 
that he dishonestly used or disposed ol the P* 
perty in violation of the direction of aw 
ing the mode in which the trust Jhas *° •* “** 
ed bv him and it must he held that he is f*" 
the offence under Section 385 and liab'e ^ 
viction under Section 389. Cochin Pen. C 
1951 KLT 503: 1952 Cr U 780: ILR 
Trav-Co 765: AIR 1952 Trav-Co 128 (131) (**« 

* P [Reversed in AIR 1953 SC 478.] 
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Corruption Act was passed, and August. 1952, 
when the amendment was made. Section 409. as 
it related to public sen-ants, cannot be deemed to 
nave been repealed by implication. A special law 
does not repeal the general criminal law unless 
'n Cnhn , n ,s m:,de clear in that law. AIR 
,9; > 2 £" nj 89 and AIR 19^3 Punj 249. Not foil.; 
AIR 1953 Cal 081. Rel. on. 1954 Crl LJ 1446: 
ILR (1954) Raj 910: 5 Raj L\V 4: AIR 1954 Rai 
211 (213) (Pi A) (Prs 12, 13, 15) (DB). 

“— s - 4 °9 — Applicability — Offence covered by 
Section 409 and Section 5 (1) (c). Prevention of 
Corruption Act — Prosecution under Section 409 
— MaintainabUity. 

Where the act is an olTence under two different 
enactments. Section 26, General Clauses Act, gives 
option to the prosecutor to prosecute either under 
one or the other, and it is not open for the 
Court to say that the prosecution must be under 
that enactment which requires sanction. What 
is implicit in view of Section 26 is made clear 
bv Section 5 (4) of the Prevention of Corruption 
Act. It is, therefore, open to the prosecutor to 
prosecute a public servant under Section 409 
without sanction from the State, and the Court 
cannot insist that the prosecution must be under 
Section 5 (1) (c), Prevention of Corruption Acl 
with the sanction of the State. AIR 1925 All 
230. Distinguished. 19M Cri U 1446: 5 Raj LW 
4: ILR (1954) Raj 910: AIR 1954 Raj 211 (213, 
214) (Pt B) (Prs 17, 18) (DB). 

-S. 409 — Applicability — OlTence falling 

under Section 409, Penal Code and Section 5 (It 
(c), Prevention of Corruption Act — Accused can 
be prosecuted under either provision — General 
Clauses Act (1897), Section 26. AIR 1955 NUC 
(Sau) 5768 (DB). 

3. Public servant 

-S. 409 — Public servant’ — Qurq Amin of 

Co-operative Department is a public servant. 

1960 All U 357. 

-S. 409 — Public servant — Mauzadar In 

Assam — Use of Government revenue for paying 
his arrears for earlier years — Liability under 
Section 409 — Assam Land and Revenue Regula¬ 
tion, Rule 107-A (6). 

Where the accused, a Mauzadar in Assam (a 
public servant) had failed to deposit the entire 
amount collected by him as Government revenue 
for certain years within the period specified in 
the Kabuliat executed by the accused in favour 
of the State Government, the defence that he 
withheld part of the collection for paying up the 
arrears which are due from him in respect of 
earlier years would not exempt the accused from 
the liability under Section 409 in respect of the 
defalcations from Ihe collections he had made. 
The money was Government money and unless 
authorised, he could make no other use of it but 
pav the same to the Treasury. 

The liability incurred by the accused who was 
a public servant was not merely a civil liability. 
ILR (1937) 1 Cal 272, Rel. on. 

The retention oi ttic money by the accused or 
conversion thercoi was illegal and against the 
provision of law and therefore, that was done 
‘dishonestly’ as contemplated under Section 24, 
Penal Code. AIR 1953 SC 478: AIR 1956 SC 21/; 
AIR 1936 Cal 520, Disting. ILR (I960) 12 Assam 
403. 

—_Ss. 409, 405 — Accused, a public servant col¬ 
lecting tax and fine as public servant from land¬ 
holder and misappropriating it — Government not 
lawfully entitled to enforce landholder’s alleged 
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liability - Accused still is guilty of criminal 
breach of trust — AIR 1957 All 122 DissS 
irom Sec Penal Code (18601, Section 405 I960 
Crl LJ 217: AIR 1960 Bo m 53 (DB). W 

--Ss. 409, 21, Cl. 9, Expl. 2 - Public Officer 

— Nominee of permanent incumbent carryine on 
duties of branch Post-master — Nominee is not 
a public officer — As there is no letter of ap¬ 
pointment by Government, no question of any 
legal defect in his right to hold situation arises 

— Expl. 2 of Section 29, Clause 9 has no applica- 
tion — Nominee, however, would become “public 
servant” if there is temporary letter of appoint- 
ment bv Government. See Penal Code (1860) 
Section 21, Clause 9, Expl. 2. 1955 Cri LJ 1253: 
AIR 1955 Cal 482 (DB). 

-S. 409 — Goods sent by railway found to be 

rotten — Order for destruction — Goods derks 
selling goods privately — Offence under section, 
If committed. 

Where the owner orders the destruction of the 
goods, abandoning at the same time his original 
animus to possess, possession and ownership come 
to an end by express abandonment. But a bailee 
is uot in the same position as the owner. Thus, 
where goods sent by railway are found to be rot¬ 
ten the railway can order destruction of the 
goods, but possession of railway continues till 
destruction is carried out as there is no general 
abandonment. Different consequences arise on 
whether the goods are sold or destroyed; and the 
railway must, therefore, be deemed to continue in 
possession till one or the other action was carried 
out. They cannot, therefore, abandon the goods 
without the particular end being achieved. 

A wagon of potatoes was unloaded at certain 
railway station. The potatoes were examined by 
doctor and were declared by him lo be offensive 
and unfit for human consumption. The station 
master thereupon ordered the potatoes to be des¬ 
troyed. The accused, who were two goods clerks 
and who had charge and custody of the potatoes 
sold them privately instead of destroying them: 

Held, that the ownership of the owner of Ihe 
goods was not destroyed and that the goods were 
still in the possession of the railway. Thus, bolh 
possession and ownership were outstanding in the 
consignor and the railway taken together. The 
goods clerks, therefore, were clearly guilty oi 
breach of trust, and being public servants they 
ought to be convicted under Section 409. 62 Crl 
U 36: 1951 Nag U 102: ILR (1950) Nag 057: 
AIR 1951 Nag 150 (154) (PI B) (Prs 34, 35) (DB). 

-Ss. 409 and 21, Cl. 4 — Criminal breach ol 

trust by puhlic servant — Receiver In Insolvency 

— Receipt of sale proceeds of Insolvent’s P r 0 P* r I | y 

— Onus of proof — Failure to Rive amounl white 
banding over charge lo bis successor — Accused 
held guilty. 

In view of Ihe definition of ‘public servant 1 in 
Clause 4 of Section 21 of the Indian Penal Code, 
a Receiver in insolvency is a public servant. 

In Ihe case of a servant charged with misap¬ 
propriating Ihe property of his master, m 
elements of criminal olTence will be es,abl ‘^“\. 
if the prosecution proves that Ihe servant rccci 
Ihe properly, that he was under a duty >° acc "“"‘ 
to his master and had not done so. It , 
fads are within Ihe knowledge of the accuse, 
then he has lo prove them; of course Ihc P' r 
seculion has lo establish a pnma facie ^sc 
.he firsl instance; it is enough to establishi fjj 
which give rise to a suspicion and then 
of Sec. 106 of the Evidence Act to throw the n 
on him to prove his innocence. AIR 
1390, Rel. on. 
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The accused, a receiver in insolvency had 
received a sum of Rs. 1500 out of the sale of 
the insolvent’s property but had not entered the 
the same in the General Cash Book as required 
by Rule 21. Part X, Chap. 1 of General Rules and 
Circular Orders of the Orissa High Court (Civil) 
Vol. 1. While giving over the charge of his 
office, the accused did not hand over the amount 
to his successor in office. 

Held, that the accused was guiltv of criminal 
breach of trust. 27 Cut LT 406: 1961 All WR 
(Supp) 88: 196! All Cr R 402: 1962 (1) Crl U 
658 (Orissa). 


4. Banker. 

-S. 409 — ‘Banker’ — If includes firm. 

The word ‘banker’ has not been used in Sec¬ 
tion 409 in the technical sense of the Indian 
Banking Companies Act, but signifies any person 
who discharges any of the functions of the cus¬ 
tomary business of banking and would, therefore, 
include a firm. 1060 All U 33: 1060 Crl LJ 188: 
1960 All WR (HC) 67: 1960 AU Cr R 84: AIR 1960 
All 103 (112) (Pt G) (Pr 38) (DB). 

-S. 409 — Applicability — Deposit made wllh 

accused In their capacity as bankers — Dishonest 
misappropriation or conversion — Offence. 

Where the deposits which the depositors make 
with the accused in the capacity of the latter as 
bankers, the accused cannot be deemed to have 
been entrusted with the money of the depositors; 
instead they remain merely their debtors. Since 
entrustmcnl is the essence of an offence under 
Section 409 they cannot be said to have commit¬ 
ted criminal breach of trust by dishonestly mis¬ 
appropriating or converting to their own use the 
deposited amounts. 1960 All LI 33: 1960 Crl LI 
188: 1960 All WR (HC) 67: 1060 All Cr R 84: AIR 
1960 All 103 (112) (Pt H) (Pr 38) (DB). 

-S. 409 — Construction — “Entruslment” — 

Applicability to deposit with a banker. 

An offence under Section 409, I. P. Code, “pre¬ 
supposes an entrustmenf*. But in the case of a 
deposit with a banker, it becomes the money of 
the bank and he is only under a contractual 
obligation to pay the sum deposited when 
demanded. 1951 All WR (HC) 85: 1950 All U 
808. 

-S. 400 — Customer depositing money in cur¬ 
rent account — Bank using money for other busi¬ 
ness — No offence is committed — There is no 
question of entrustment. 1952 Crl LJ 552: AIR 
1952 Cal 193. 

-S. 409 — Banker — Persons working in bank 

arc no! bankers. 

Persons working in a bank are not bankers. 
Therefore, Seclion 409 has no application in res¬ 
pect of an alleged criminal breach of trust by 
such persons. (1950) 20 Comp Cas 220: 61 Crl 
LJ 388: AIR 1950 Cal 67 (58) (Pt A) (Pr 3). 

-Ss. 409 and 405 — Entrustment — Deposit In 

bank — There Is no entrustment — Relationship 
between bank and customer is that of creditor 
and debtor. 

Section 409 presupposes entrustment. When a 
person opens a current account in a bank, there 
is no question of entrustment. The relationship 
between the bank and the customer is one of 
creditor and debtor. Hence, there can be no case 
against a bank or its officers for committing an 
offence under Section 409 in respect of the moneV 
deposited, by a customer: AIR 1941 Cal 713 and 
AIR 1947 PC 44, Rd. on. \ (1950) 20 Comp Cas 

m (pi pi 


5. Agent. 


• -Ss. 409. 405 — Entrustment of property — 

Directors are not only agents but in some sense 
and to some extent are in the position of trustees. 

R K. Dalmia v. Delhi Administration. (1962) 3 j 
Com Cas 699: (1963) 1 SCR 253: 1962 (2) Cri LI 
805: AIR 1962 SC 1821 (1837) (Pt E) (Prs 75. 78). 

• -S. 409 — ‘In the way of his business as 

agent’ — Meaning of — Expression not restrict¬ 
ed lo persons who carry on profession of agency 
— Requirements of section satisfied If person Is 
entrusted with property In course of his duties 
as agent. 

What Section 409 requires is that the person 
alleged to have committed criminal breach of 
trust with respect to any property he entrusted 
with that properly or with dominion over that ‘ 
property in the wav of his business as an agent. 
The expression 4 in the way of his business' means 
that the property is entrusted to him in the ordi¬ 
nary course of his duty. The requirements of 
this section would be satisfied if the person be an 
agent of another and that other person entrusts 
him with properly or with any dominion over 
that property in the course of his duties as an 
agent. A person may be an agent of another 
for some purpose and if he is entrusted with pro¬ 
perty not in connection with that purpose, but 
for another purpose, that entrustment will not be 
entrustment for the purposes of Seclion 409 if any 
breach of trust is committed by the person. The 
criminal breach of Irusl by an agent would be a 
graver offence only when he is entrusted wilh 
properly not only in his capacity as an agent 
but also in connection with his duties os an ageqt. 
It is not correct to say that the word *agent’ in 
Section 409 refers to a ‘professional agent, i. e., a 
person who carried on the profession of agency. 
1953 AC 407 and (1885) 16 QBD 487 and 1935 
Mad WN 649, Distinguished. R. K. Dalmia v. 
Delhi Administration. (1963) 1 SCR 253: (1962) 
32 Com Cas 699: 1962 (2) Cri LJ 805: AIR 1962 
SC 1821 (1839, 1840) (Pi H) (Prs 91, 96). 

• -S. 409 — Agent — Director of company is 

its agent. AIR 1942 Lah 47 and AIR 1951 Punj 
99, Rel. on. R. K. Dalmia v. Delhi Administra¬ 
tion, (1003) 1 SCR 253: (1962) 32 Com Cns 699: 
1962 (2) Crl U 805: AIR 1962 SC 1821 (1841) 
(PI I) (Pr 98). 

• -Ss. 409 and 408 — Applicability — Agent 

and servant — Distinction pointed out — (Con¬ 
tract Act (1872), Section 182) — (Partnership Act 
(1932), Section 18). See Penal Code (1860), Sec¬ 
tion 408. 1956 Crl LJ 322: AIR 1950 SC 149. 


— —Ss. 409 and 405 — Entrustment of and domi¬ 
nion over property — Commission agent — Ac¬ 
countable under terms of agreement — Cheques 
issued by agent for payments due dishonoured — 
Held, on facts that there was neither entrust¬ 
ment nor dominion — Agent was not guilty for 
offence under Section 409. AIR 1938 Nag 254 
and AIR 1956 Cal 188, Rel. on. 1962 (1) Crl U 

21 l5 4) R (DB) 2 CnI 197 <19 ° IO 201 * * PrS 12f 14, 17 ’ 


409 — Applicability — Criminal breach ol 
trust by compauy appointed as carrier for 
whole year by Government Department. 

Where a transport company with which the 
accused persons were associated was appointed 
the earners of building materials for the con¬ 
struction division for the whole year 1953-54 and 
thereafter they were entrusted with' a deliver* 
order ,m respect of 100 tons of cement in 

E a i : i^? a ur y * such trying contractors, and 

enminfd breach of trust was alleged to have been 
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committed by them in respect of a part of these 
100 tons oi cement after thcv were entrusted 
with dominion over the same in the wav of 
their business as an agent of department of the 
vStatc Government. 


Held, that it was a prima facie case under Sec¬ 
tion 409 and not under Section 407. 1957 Cri LJ 
124 (Cal). 

Ss. 409, 405 — Applicability — Complainant 
handing over cheque to accused in latter's capa¬ 
city as agent of firm — Whole amount of cheque 
not credited to complainant’s account — Sec¬ 
tion does not apply — OfTence. if any. falls 
under Section 405. 1949 Nag LJ 382: ILR (1949) 
Nag 620: AIR 1952 Nag 255 (256) (Pt A) (Pr 6). 


6 . Partner. 


®-Ss. 409, 405 — Criminal breach of trust — 

Entrustment of dominion over property is essen¬ 
tial — Dominion of partner over partnership 
asset — No entrustment unless there is special 
agreement — Agreement authorising working 
partner to recover money and to utilise the re¬ 
coveries for partnership business — Failure to 
deposit money in bank — Not an ofTence under 
Section 409, I. P. C. Velji Raghavji v. State of 
Maharashtra, 67 Bom LR 443: 1965 Mad U (Cri) 
519: (1965) 1 SCWR 586: 1965 Mah LJ 487: 1965 
SCD 824: 1965-2 Andh LT 201: 1965 All Cr R 
392: 1965 MPLJ 660: 1965 All WR (HC) 598: 
(1965) 2 SCJ 186: 1965 (2) Cri U 431: AIR 
1965 SC 1433 (1435, 1436) (PI A) (Prs 6. 7). 

-S. 409 — Applicability — Partner withholding 

money. 

It is essential in order to constitute an ofT¬ 
ence under Sec. 409 that the person with whom 
amounts or property is entrusted must act in 
fiduciary capacity. If it was a partnership and 
one partner had withheld monies of the other 
partners, the remedy would be by the other 
partner to file a suit for the recovery of the 
amounts and such a partner cannot be held as 
one acting in a fiduciary capacity. 52 Cal WN 
441, Rel. on. ILR (1932) Hyd 753. 

-S. 409 — ‘Agent* — Partner — If agent or 

servant. 

When accused had not only a share in the pro¬ 
fits but he had a share in the losses, the accused 
cannot be regarded as a servant or an agent with¬ 
in the meaning of Section 409. AIR 1934 Sind 
22, Disting. ILR (1932) Hyd 753 (DB). 

-Ss. 409, 405—Partnership property — Nature 

of interest of partners — No entrustment in ab¬ 
sence of special agreement — No criminal liabi¬ 
lity under Section 409. I. P. C. — (Partnership 
Act (1932), Section 14) — 21 Suth WR (Cr) 59 
(I B) and AIR 1932 Bom 57 and AIR 1940 Mad 
265 Dissented from. 1959 Cri LJ 322: AIR 1939 
J and K 19 (20, 21) (Prs 8. 14). 

7. Broker. 


_S. 409 — Applicability — Money paid to 

share-broker specifically for purchase of shares — 
Share-broker neither delivering shares nor return¬ 
ing money - He is guilty under Section 409. See 
Penal Code (i860). Section 40.>. 19o/ Cri LJ 26o 
(All). 

8 . Sentence. 


a _S # 409 — Trial for ofTence of criminal 

breach of trust regarding various items — Sepa¬ 
rate trials - Sentences to run consecutively 
totalling 11 years — Accused holding responsible 


post cf trust — Sentence cannot be attacked ™ 
severe on ground that this would not have been 
so il offences were tried at one trial — Criminal 
P. C. (1898», Section 222. Rancchod Lai v 
State- of Madhya Pradesh. 1965 SCD 652- (lftflM 
2 SCR 283: (1965) 1 SCWR 765: 1965 (2) Cri IJ 
253: AIR 1965 SC 1248 (1251) (Pt B) (Pr 20). 

• S. 409 — Accused being chief person to 
< any out main work of conspiracy — Fact that 
he made no profit for himself out of impugned 
transactions, that he was 59 years old and had 
already been ten days in jail held not sufficient 
lor reducing sentence to the period alreadv 
undergone. Sec Penal Code (I860). Sec. 120-R 

1962 (2) Cri LJ 805: AIR 1962 SC 1821. 

• —Ss. 409 and 467—Sentence — Prevention 
of Corruption Acl (1947), S. 5. 

Where the accused, a public servant was pro- 
secuted and convicted for offences under Sec¬ 
tions 409 and 467. Penal Code and sentenced to 
7 years’ and 4 years’ rigorous imprisonment for 
respective offences, taking into consideration the 
fact that if be had been prosecuted under the 
Prevention of Corruption Act. the maximum sen¬ 
tence which would have been awarded to him 
would have been seven years’ rigorous imprison¬ 
ment though the special Court Irving him would 
have imposed upon him a substantial tine even 
to the extent of the amount embezzled by him 
and having regard to the circumstances of Ihc 
case, the sentences were reduced to three years' 
rigorous imprisonment in each case. Mnngleshwari 
Prasad v. State of Bihar. 1954 Cri LJ 1797: AIR 
1954 SC 715 (719) (Pt B) (Pr 11). 

-S. 409 — Sentence — Considerations for 

Courl. 

The breach of trust by a clerk or a public 
servant is of an aggravated nature calling for 
substantial punishment. But having regard to 
the large number of cases against the same ac¬ 
cused with respect to acts committed at different 
places and at different times, the sentences of 5 
years R. I. awarded in each case were allowed 
to run concurrently and not consecutively as 
the cumulative effect would be too severe. (1957) 
2 Andh WR 352: (1957) Mod LJ (Cr) 599: 1958 
Cri LJ 15: AIR 1958 Andh Prn 29 (31) (PI C) 
(Pr 9) (DB). 

-S. 409 — Conviction and sentence under Sec¬ 
tion 409. Penal Code by Court Martial — Order 
of sentence sent to Judicial Magistrate for re¬ 
covery of fine — Section 70 will apply and re¬ 
covery will be governed by period of limitation 
prescribed therein — Scope and object of Sec¬ 
tions 69 and 174. Army Act. Sec Penal Code 
(I860), Section 70. 1963 (1) Cri LJ lo2: AIK 

1963 Bom 21 (DB). 

-S. 409 — Offences of breach of trust and 

criminal misconduct proved — Sentence -- in ‘ 
cretion of Court — Interference by High Court. 
Prevention of Corruption Act (1947), Section 
(2). 1962 Ker LT 690. 

-Ss. 409, 465, 477-A - Sentence - Amom 

involved being only Rs. 100 - Crime commilt^ 
more than six years ago — Accused being 
suspense of protracted trial — Sentence oi 
years' rigorous imprisonment held unduh s 
and reduced to one year. 1959 Ker U 
_S. 409 — Criminal breach of trust by public 

servant — Sentence. nl- 

Criminal breach of trust by P ubl ‘ c ac . 

ways calls for a deterrent sentence. Thnt ■ 
cused-s superior officers have been culpably n ^ 
gent in supervisee h» w ° rk ’. c “ ff * 52 Cri 

cepted as an extenuation of the offence, m 

LJ 46: AIR 1951 Kutcb 81 (82 (PI B) (Pr 
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-Ss. 409 and 467 — OHence of forgery and 

embezzlement by postman — Deterrent sentence 
deserved — Circumstances to weigh sentence. 

1964 MPLJ (Notes) 158. 

-S. 409 — Criminal P. C. (I898i, See. 85 — 

Criminal breach ot trust bv neccuscd — Accused 
convicted in 6 cases — Consecutive sentences 
totalling to 11 years and line totalling to Rs. 10.500 
held excessive. (19G3) 5 Orissa .ID 294. 

-S. 409 — Misappropriation bv public workers 

— Sentence must be severe. 25 Cut LT 269: 1959 
Cri U 1197: AIR 1959 Orissa 159 (165) (Pt E) 
(Pr 20). 

-S. 409 — Previous trial in respect of 

sum dishonestly misappropriated during a 

— Fresh trial for 'misappropriation' ot 
sums during that year — Desirability of — 
diction to prevent fresh trials is ol High 
Wider Section 561-A — Conviction on second 
trial rr- Sentence — Lenient view should be 
taken. Soe Criminal P. C. |I898«. Section 222 (2j. 
Wl Raj l\\ 119. 


some 

year 

other 

Juris- 

Court 




9. Evidence and proof. 


■-S. 409 — Applicability — Failure to ac¬ 

count for properly entrusted — Dishonest misap¬ 
propriation or conversion — Inference. 

To establish a charge of criminal breach of 
trust, the prosecution is not obliged to prove the 
precise mode of conversion, misappropriation or 
misapplication by the accused ol the property 
entrusted to him or over which he has dominion. 
The principle ingredient of the offence being dis. 
honest misappropriation or conversion which may 
not ordinarily be a matter of direct proof, entrust- 
ment of property and failure, in breach of an 
obligation, to account for the property entrusted, 
if proved, may in the light of other circumstances, 
justifiably lead to an inference of dishonest mis¬ 
appropriation or conversion. Conviction of a per¬ 
son for the offence of criminal breach of trust 
may not, in all cases, be founded merely on his 
failure to account tor the properly entrusted to 
him, or over which he has dominion, even when 
a duty to account is imposed upon him, but where 
he is unable to account or renders an explanation 
for his failure to account which is untrue, an 
inference of misappropriation with dishonest in- 
readily be made. Jaikrishnadas 
Muiohardas Desai v. State of Bombay, 1961 SCD 
in i!? 1 Pa,LR ( sc ) ;s8: CrLJ 1250:62Bom 

W* 2 Kef LB 297: (1900) Nag U 730: 

J*® 1 LJ (Cr) 28: (1061) 1 SCJ 42: 1901 All 
VR (HC) 64: 1901 AU Cr R 17: (1900) 3 SCR 
319: AIR I960 SC 889 (891) (Pi A) (Pr 4). 

8s. 409, 161, 165 — Existence of properly in 
excess of official remuneration — Presumption 
— (Prevention of Corruption Act (1947), Sec 5.) 
fS "n* 1 Code (1860). Section 161. 1957 Crl U 
576: AIR 1957 SC 458. 

—-S. 409 — Police Act (1801), Scclion 29 — 
ronccman absconding wilh his kit — No evi¬ 
dence that he absconded with object of utilizing 
„‘ s , kll „ wh . en not in service — Offence is one 
! lon 29. Police Act, and not under Scc- 
V?“ 409 - p ? na l Code. 1952 Crl LJ 433: AIR 1952 
Ajmer 23 (2) (23, 24) (Pr 2). 

‘ 409 — Evidence — “Enlruslmcnl”. 

,.3 K - a cashier employed at a Government sub- 
irensury, confessed to the sub-treasury officer 

™ ***** ‘he cash that he had misap- 

proprjated . Govemmenl money: he was taken to 
roe treasurer to whom he admitted having em¬ 


bezzled a sum of Rs. 84,000 during the previous- 
six years in the presence of the Extra Additional 
Commissioner. He made a confession two days- 
inter (2-4-1948) before a Magistrate voluntarily to 
the same effect. But the confession states that 
there was no misappropriation or embezzlement 
between 1945 and May. 1947. It was found the* 
total deficit of cash was Rs. 84,215 on 1-4-48. 
R. K. was then charged for an offence under Sec¬ 
tion 409, selecting the period August, 1946 to- 
March. 1947 as the basis far removed from the 
detection of the offence and also not covered by 
the confession of the accused. He was convicted' 
of tiic offence and he appealed. 

Meld: Though the Tahsildar and the- 

Treasurer were ultimately responsible for the- 
cash and the cashier had only the cash-book, yet 
it cannot be denied that he was entrusted with 
cash when he handled the cash day to day and! 
was responsible for cash in the sub-treasury. 

The overwriting and other similar irregularities 
in entries of the cash book, against the rule* 
made by the Government, may be highly suspici¬ 
ous; but particular entries so suspected may nol 
relate to any embezzlement. Mere suspicion 
cannot take the place of proof of the offence. 
The confessions of the accused having committed 
misappropriation during a period of six years but 
not including the period covered by the charge 
in the case cannot be used as the basis for convic¬ 
tion though they may furnish evidence as admis¬ 
sions of the fact, that he knew there was a short¬ 
age of cash. They do not admit in terms the olK 
cure charged and cannot be relied upon. (AIR: 
1939 PC 47; AIR 1945 Bom 152, Rel. on). AIR 1061, 
Ajmer 15 (16) (Pt A) (Pr 2). 

-Ss. 409 and 405 — Criminal breach of trust' 

— Evidence — Absence of evidence indicating: 
modus operandi in committing embezzlement or 
showing when, how and by whom goods were re¬ 
moved — Criminal breach of trust can still 
be established: AIR 1960 SC 889 (891), Rel. on. 
1965 (1) Crl LJ 539: AIR 1966 .411 233 (236) 
(PI A) (Pr 11). 1 1 

~ Ss. 409, 405 — Criminal breach of trust — 
Finding that accused actually misappropriated, or 
connived at it, is not necessary to bring home 
offence to accused — Extent of error of judg 
ment in good faith and negligence indicated. 
1905 (1) Crl IJ 539: AIR 1965 All 233 (236) (Pt 
(Prs 12, 13, 15 lo 18). 

- Ss. 409 and 405 — Postmaster charged for 

misappropriation of postal cash - Explanation 

bv accused that he could not make earlier 
d-posffs of cash due to his sudden illness — 
tvidenrc showing that he was not ill on the 
dates claimed — Explanation offered bv accused 
when not reasonable true, dishonest misappro¬ 
priation must be inferred: AIR 1949 All !ii-> 
Disting. 1964 AU WR (HC) 315: 1964 All Crl 

v , y -pCI servant depositing security 

JefalcaUo^bv him in course of service 
; oss urTrorclnment, reimbursable for deposit — 

% * 

—- s 4°9^ Burcien of proof - Honesty, inten^ 

Section 100. 1957 Cri U 620: AIR 1057 All MK 
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S. 409 — Police constable entrusted with uni- 
I?™ 1 n0 ‘ returning same on dismissal from ser- 
' c Allegation that uniform was lost not 
proved by accused — Accused must be presumed 
to have converted it to his own use and is guiltv 

(Bhopal f CCti ° n 409 ' 1950 AI1 WR < Su P) 98 

S. 409 — Dishonest object — Evidence and 
conviction — Money order clerk in post office re¬ 
ceiving Rs. 40/- from remitter — Figures and 
•words tampered with and altered into Rs. 14/- 
on both top and bottom portion of Money order 
lorm and also in carbon copy of receipt and jour¬ 
nal — Dishonest object in this act held was obvi- 
cus — Charge under Section 409 held was esta¬ 
blished. ILR (1959) 1 Cal 607. 

“ —S. 409 — Evidence Act (1872), Section 8 — 
Mens rea — Charge under Section 409, Penal 
Code against Registration Clerk in post office in 
respect of stamp advance money — Shortage in 
stamp advance money discovered — Evidence 
as to accused having been found affixing used 
stamp is admissible to prove mens rea. See Evi¬ 
dence Act (1872), Section 8. 1955 Cri U 1578: 

AIR 1955 Cal 608 (DB). 

-S. 409 — Evidence and proof. 

Amount actually handed over to accused and 
kept by him in the safe — Accused being in 
charge of the keys of the safe and as such he 
alone having acccess to the safe so that if from 
the safe this amount disappeared it was he and 
he alone who could have been responsible for its 
disappearance — Held, that as the man in charge 
of the keys the accused had opportunity of taking 
out the money which he himself had kept in the 
safe — The conclusion was inescapable that it 
was the accused who was responsible for the dis¬ 
appearance of the cash and was rightly convicted 
under Section 409. 1955 Crl LJ 784: ILR (1956) 
2 Cal 625: AIR 1955 Cal 236 (239) (PI A) (Pr 6) 
(DB). 

-Ss. 409, 405 — Entrustment of amount — Evi¬ 
dence and proof — Person making payment exa¬ 
mined but not others who were said to be pre¬ 
sent at the time — Accused admitting to have 
received lesser amount — Evidence of person 
examined held sufficient — It is open to the Court 
to believe that evidence it is a matter of appre¬ 
ciation of evidence. (1961) 2 GuJ HCR 117: 

(1961) 2 GuJ LR 262: 1961 (1) Cr U 654 (GuJ). 

-S. 409 — Criminal breach of trust — Evi¬ 
dence and proof — Entrustment as well as dis¬ 
honest misappropriation proved — Offence Is 
complete. 

For conviction under Section 409 what the pro¬ 
secution has to prove is not only entrustment but 
also dishonest misappropriation. It is not neces¬ 
sary for prosecution to prove in what manner 
the accused has dealt with or appropriated the 
goods. The question is one of intention and not 
direct proof. 

The articles belonging to the master were en¬ 
trusted for sale to the accused, who was his ser¬ 
vant, and some of the articles were found miss¬ 
ing while the bills showed that they had been 
sold bv the accused. There was no accounting of 
the missing articles nor was proof adduced as 
to how the accused paid off the amount admitted¬ 
ly collected by him under the sales evidenced by 
the bills. 

Held, that irresistible conclusion was that the 
accused had utilised those moneys for his own 
use, making him liable for the offence of crimi¬ 
nal breach of trust. AIR 1959 SC 1390 and AIR 
1960 SC 889, Rel. on. 1963 Ker LJ 33: 1963 (2) 
Crl U 216 (218, 219) (Pt A) (Prs 7, 9, 11) 
{Kerala), i ;r. 


——S. 409 — Evidence — Circumstantial evidence. 

An assistant parcel clerk was charged under 
Section 409. I. P. Code. It was alleged that h 
was m charge of V. P. Parcels His duty Va 
to deliver the parcels to the addressees take 
money, and send the money by money order to 
the senders of the parcels. If the parcels were 
not delivered to the addressees he had to enter 
them in the registers as Te-entered on*. The un¬ 
delivered parcels were supposed to be checked 
daily by supervisor. It was alleged that the 
accused delivered some V. P. Parcels to the ad¬ 
dressees, took monev and gave receipts, but the 
delivery was not entered in the registers. On the 
contrary they were entered as ‘re-entered on* 
meaning that they were not delivered. After 
some days, the accused went on sick leave. Ac- 
rused was employed only two months back. The 
misappropriation of parcels was discovered when 
the accused was on leave. His uncle made good 
the amount bv paying it off. The accused was 
charged under Section 409. None of the addres¬ 
sees could tell it was the accused who delivered 

the parcels to them. It was found that some 

times the parcel clerk also used to make the 
delivery of the V. P. Parcels, though it was the 
duty of the assistant parcel clerk to do it. The 
defence of the accused was that, he was a new 
man, that he had to do the work of a sorting 

clerk also, that he did not deliver the parcels, that 

he entered them as undelivered, because he was 
told to do this and that as he was a new man 
he had to follow the instructions. 

Held, that in the absence of any direct evidence 
that it was the accused who delivered the parcels 
and in the face of evidence that the official 
practice was not always followed, tho guilt of 
the accused was not brought home to him, beyond 
reasonable doubt. 1954 Madh BLR (Cr) 47: 1951 
Crl LJ 1178: Madh BLJ (1954) HCR 558: AIR 
1954 Madh Bha 135 (137, 138) (Prs 24, 25). 

-S. 409 — Prosecution under Section 409, 

I. P. C. — Prosecution to establish beyond doubt 
extent of property entrusted — Accused acting 
as agent of agricultural society — Shortage of 
142 bags of fertiliser found — Accounts of 
society, suspicious — Accused not admitting cor¬ 
rectness of account — Offence not brought home 
against accused. 1965 MPLJ (Notes) 67. 

-S. 409 — Postal clerk not counting, postal 

orders every day — Shortage delected after some 
days — Act held amounted to conversion. 

Where a postal clerk who was keeping a 
journal in which the sales of postal orders and 
money realised was maintained did not report the 
shortage to his superior as he was supposed to 
do, his explanation that there was an inadvertent 
loss during Ihe rush of the business cannot be 
accepted. If for days on end, he does not count 
and still gives an incorrect return, that itself u 
an indication of conversion. 1963 Jab LJ 

-S. 409 — Proof — Deposit of amount alleged 

to have been defalcated does not amount to Hclmij*; 
sion of guilt — Acquittal maintained. 

MPLJ (Notes) 161. 

- Ss. 409 and 477-A — Misappropriation by 

servant of the goods of his master — Nature ana 
burden of proof. 

It is not necessary or possible in every cas 
to prove in what precise manner the aecus^u 
person has dealt with or misappropriated the gocm 
of his master. The question is one of intention 
and not a matter of direct proof but R»ving 
false account of what he has done with thi R 
received by him may be treated as a f slr0 "* L (an t 
cumstance against him. In the case of * v*. 
charged with misappropriating the goods of hu 
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master the elements of criminal offence of mis¬ 
appropriation will be established it the prosecu¬ 
tion proves that the servant received the goods, 
that he was under a duty to account to his master 
and had not done so. If the failure to account 
was due to an accidental loss then the facts being 
within the servant's knowledge it is for him to 
explain the loss. It is not the law of this country 
that the prosecution has to eliminate all possible 
defences or circumstances which may exonerate 
him. If these facts are within the knowledge of 
the accused then he has to prove them. Of 
course the prosecution has to establish a prima 
facie case in the first instance. It is not enough 
to establish facts which give rise to a suspicion 
and then by reason of Section 106 of the Evi¬ 
dence Act to throw the onus on him to prove 
his innocence. (1964) Mad LJ (Cr) 719: 1965 
Mad WN 164: 78 Mad LNV 110: 1965 (2) Cri U 
826 (828, 829) (Prs 6, 7) (Mad). 

-S. 409 — Scope — Retention — Inference of 

misappropriation whether should be drawn, 
depends on facts o! particular case. 1958 Cri U 
781: 35 Mys LJ 218: ILR (1957) Mys 68: (1957) 
Mad U (Cr) 712: AIR 1958 Mys 82 (83) (Pi A) 
(Pr 6). 

-S. 409 — Accused, Sarpanch of Gram Pancha- 

yat, receiving money — Money subsequently 
refunded, accused having redeposited it in bank 
after three months — This amounts to misappro¬ 
priation of money though temporarily. (1965) 31 
Cul LT 623. 


-S. 409 — Public servant — Accused failing 

to produce money found short — Plea that money 
was spent on panchayat works — Block Develop¬ 
ment Officer of Panchayat deposing fact — Doubt 
whether accused’s conduct was dishonest or negli¬ 
gent — Benefit of doubt must be given to ac¬ 
cused. (1965) 31 Cul LT 237. 

— Ss. 409 and 405 — Charge of criminal breach 
of trust — Evidence and proof — Precise mode 
of conversion or misapplication of entrusted pro¬ 
perty need not be proved — Accused, rendering 
untrue explanation for his failure to account — 
Misappropriation with dishonest intention has to 
be inferred. AIR I960 SC 889, Rel. on. (1965) 
7 OJD 281: 32 Cut LT 31 (Orissa). 

S. 409 — Offence under — Misappropriation 
of M. O. amount by son of Extra Departmental 
Agent of Post Office. 

Held, on facts, that as the accused was only 
liable to the father who was the real agent of 
Jne payers m relation to the payees and as a posi¬ 
tion could be visualised in which the money was 
handed over by him to his father who might 
have misappropriated the same, the accused was 
entitled to the benefit of doubt and could not 
*^ C ?P« vic !? d for crimina l breach of trust. 30 Cut 

8 0JD 119: 1964 ( 2 ) Cr * 325: 
AIR 1004 Orissa 202 (204) (P| B) (Pr 6) (DB). 

I^n» 409 T S"™ 0 * 1 bre ? ch of ,rust hy Public 
* Burden of proof — Burden rests on 

prosecution — Section 106, Evidence Act (1872), 
?°J“•?. a ? ccl Probation's initial onus of prov- 
S* 0f «^ c . cu , sc ?- S ee Penal Code (1860), Sec- 

Jmdb)! (1) Cri u 339: A,R 1864 6rUsa 

breach , o! ‘rust by Public 

Misappropriation of money — W'h af 

whlH^mnn^ 05 ,0 pr ? vc ~ Pr<v,f °* manner In 
which—money was misappropriated Is not ncccs- 

Sectlon m ° f Pt0 ° l ~ Ev,dence Ac « <1872), 


sible in even.’ case to prove in what precise 
manner the accused person has dealt with or mis¬ 
appropriated the property entrusted to him. The 
question is one of intention and not a matter of 
direct proof but giving a false account of what 
he has done with the property received by him 
may be treated as strong circumstance against the 
accused person. In the case of a servant charged 
with misappropriation of monies of his master, 
the elements of criminal offence of misappropria¬ 
tion will be established if the prosecution proves 
that the servant received the monies, that he was 
under a duty to account to his master and had 
not done so. If the failure to account was due 
to an accidental loss, then the facts being within 
the servant's knowledge, it is for him to explain 
the loss. It is not the law of the country that 
the prosecution has to eliminate all possible 
defences or circumstances which may exonerate 
the accused; if these facts are within the know¬ 
ledge of the accused then he has to prove them; 
of course the prosecution has to establish prima 
facie case in the first instance; it is enough to 
establish facts which give rise to a suspicion and 
then by reason of Section 106 of the Evidence 
Act to throw the onus on the accused to prove 
his innocence. If under the law it is not neces¬ 
sary or possible for the prosecution to prove the 
manner in which the monies had been misappro¬ 
priated, then the failure of the prosecution to 
prove facts as set out to prove the manner of 
misappropriation or the identity of the goods 
would be of little relevance. AIR 1959 SC 1390, 
Foil. ILR (1963) Cut 877. 

Ss. 409, 468 — Accused writing accounts 

under direction of complainant — Intention to 
defraud not established — Accused held not 
guilty. See Penal Code (i860), Section 468. 

(1963) 29 Cut LT 651. 




—- IUIVUIIUU ,. UI u »„ Vl „ |VW|| 

Dishonest intention cannot be proved directly 
and must be inferred from the circumstances. 
Though the failure to comply with the Rules 
regarding custody and disbursement of public 
funds may not suffice to prove such dishonest 
intention, yet a fairly educated Sarpanch who 
has been maintaining the Cash Book and other 
Registers properly, cannot reasonably be expected 
to have advanced a large sum of money to vari¬ 
ous persons without obtaining proper receipts a» 
required by the Gram Panchayat Rules. This has 
a direct bearing on the question of belief or dis¬ 
belief of the defence story. If the accused failed 
to account for the sum at the appropriate time 
and put forward, at a belated stage, a plea which 

hn.H; a rt m ,t re 4 p £ €,c ?. c t > ^ , Cour,s are Justified in 
Holding that he dishonestly misappropriated the 

money, even though there was no direct evidence 

n the same *u his own use. 26 

Cul LT 210: ILR (1960) Cul 143. 

cTiT 85 * 405 and 477-A — Applicability — 
ES" ~ Evidence - Alteration ol 


“ convicuon under Section 409, not onl 

™TLd"' di!ho “ s ' °*"»» r °p™uoi 

».'nnf, re J he aCCUSed ' 8 mone >’ order «sue clerl 

at post office was prosecuted for misapproprintioi 
of moneys handed over to him for remittance 
and as a proof of misappropriation, money orde 

mnrfp . |0U .7 lal I " a , s tendered, showing alteratioi 
made in the books, and it was in evidence thn 
c journal was not in the custody of the accuse" 
.11 they were seized, but it was not proved tha 
he alterations were made in the handwriting o 

copies'thereof?' ° f ° ricinah ° r ,he ccrtifl * 
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Held, that it could nol be said that the accused 
was proved to have misappropriated the sum and 
that therefore, the prosecution though it succeed* 
<‘(1 in proving entrustment. failed to bring home 
•he guilt under Section 409 to the accused. Held, 
further, that the accused could not also be con¬ 
victed under Section 477-A, for want of prool 
that the alterations were in his handwriting. 23 
Cut LT 410: 1957 Cri LJ 1431: AIR 1957 Orissa 
268 (270. 271) (Pt B) (Prs 7, 8 ) (DB). 

-S. 409 — Applicability — Dishonest intention 

— Absence of — Conviction not valid. See Penal 
Code (1800). Section 405. AIR 1955 NIC (Punj) 
2523. 

-S. 409 — Evidence and proof — Embezzle¬ 
ment ascribed to two persons — One subordinate 
of other — Plea of subordinate that he had paid 
monev to superior — Ollence is not established 
against subordinate beyond reasonable doubt — 
(Evidence Act (1872), Sections 101 to 103». AIR 
1955 NIC (Sau) 5757 (DB). 

-S. 409 — Evidence and proof — Retention of 

money when amounts lo dishonest misappropria¬ 
tion. 

After the prosecution discharges the burden of 
proving entrustment, it is not necessary for it 
lo prove in what manner the money alleged lo 
have been misappropriated was spent bv the ac¬ 
cused. If it is shown that monev entrusted to 
the accused for a particular purpose was nol 
returned by him in accordance with his duty, it 
lies on him to prove his defence. It mav well 
be that the retention may be for a short period 
and this would be consistent with his innocence. 

Rut it cannot be said that the retention can 
under no circumstances amount to dishonest mis¬ 
appropriation unless the prosecution proves active 
dishonest conversion. The question is one of fact 
m each case and unexplained retention ot mono 
for a long time might well be suITicient to raise 
the inference of guilt. 9 Sau LR 15: 1955 Cri LJ 
1528: AIR 1955 Sau 100 (102) (Pt C) (Pr 7) (DB). 


a® 6 *) 1 Mad U (SC) 210: 1361 Mad U (Cr) 
.i-th dObl) i Andh UR (SC) 210: 1061 (l) r.i 
U i2o: AIR 1961 SC 578 (583) (Prs 15 lo 17). 

• —-S. -109 - Criminal P. C. (1898), Section 197 

Construction should not he narrow _ 

charge oi olTicial duty*' involves dereliction of 
oillcial duty — Accused charged with abetment of 
ollence under Section 409 I. P. C., in that he 
permitted disposal of goods by doing olTicial ad 
Section 197 applies and sanction is necessary 
See Criminal P. C. (1898), Seclion 197. 1955 Cri 
LJ 857: AIR 1955 SC 287. 


• "--*09 — Applicability — Charge under — 

Evidence indicating abetment only — But in view 
ol fact that conviction lor abetment would imply 
a definite finding that another (the ollicer of the 
accused) was guilty of olTence under Section 409, 
conviction was not altered — (Criminal P. C. 
(1898), Section 439). Bhagat Ram v. State of 
Punjab. 1954 Cri U 1645: AIR 1954 SC 621 
(630) (Pt E) (Pr 16). 

-S. 409 — Accused can be tried and punish¬ 
ed under Section 120-B even when charge under 
Sections 409 and 380 cannot be made out. See 
Penal Code (I860), Seclion 120-B. 1959 Cri LJ 
18: AIR 1959 All 75. 


-S. 409 — U. P. Police Regulations, Para 486 

— Non-compliance with — ElTect staled — 
(Criminal P. C. (1898), Sections 157 and 173). 
Sec L\ P. Police Regulations, Para 486. 1958 Cri 
LJ 994: AIR 1958 All 584 (DB). 

% -Ss. 409, 477-A — Scope of — Joint trial ol 

three embezzlements with three falsilications ol 
corresponding entries in accounts not valid—See 
Criminal P. C. (1898), Section 233. 1956 Cri U 
959: AIR 195G All 466 (FB). 

-Ss. 409, 465 and 477 — Criminal P. C. (1898), 

Section 197 — Ollence committed not as public 
duty nor while acting in discharge ol olTicial duly 

— Sanction not necessary. See Criminal P. C. 
(1898), Section 197. AIR 1955 NIC (All) 2727. 


-S. 409 — Applicability — Dishonest misappro¬ 
priation and falsification of accounts bv public 
servant — Complainant entrusting amount to ac¬ 
cused, an employee of post ollice for sending 
money order — Accused not despatching mone> 
order and also omitting lo enter amount in ac¬ 
count books and registers — In the counter foil 
of the receipt issued for the amount, accused 
entering particulars of earlier money order — 
Accused held had dishonestly misappropriated the 
amount entrusted to him and falsified the 
accounts. See Penal Code (1860), Section 403. 
1953 Cri LJ 1777: AIR 1953 Trav-Co 537 (DB). 

10. Procedure. 

See also Note 2. 


0 -S. 409 — Overt acts committed in pursu¬ 

ance of conspiracy — Place ot trial indicated ^V e 
Criminal P. C. (1898). Seclion 180. 1962 (2) Cr 

U 805: AIR 1962 SC 1821. 

9-s. 409 — Charge under with respect of one 

offence but mode of committing it not stated 
nrccisely — No prejudice — Trial not vitiated. 
See Criminal P. C (1898l, Seclion 233. 1962 (2) 
Cri U 805: AIR 1962 SC 1821. 

0 _§ 4 P 9 — Ollence under Section 409 and 

ollence’under Seclion 105 Insurance Act are dis¬ 
tinct offences - Trial and conviction for offence 
under Section 409. I. P. C.-Accused can be sub- 
scquently tried and punished under Section 10 d 
I nsurance Act - There is no double .eop:rrds 
State of Bombay v. S. L. Apte, (1961) 1 SCJ 68 -.. 


-S. 409 — Prevenlion of Corruption Act 

9471. Section 6 — Proseculion under Sec- 
>n 409. Penal Code — Previous sanction is nol 
cessary. Rule about sanction laid down in Sec- 
in 6 , Prevention ol Corruption Act has no ap- 
ication — Statute should not be Riven wider 
jailing than what the words actuallv denote - 
r majority, Mulla J. Contra - I Interpretation 
Statutes — Plain mcaninR) — (Civil r. o. 
908i, Pre.|. See Prevention of Corruphon Ac 
947 1 , Section 6 . 1955 Cri LJ >54: AIR 19o5 
5 (FB). 

—Ss. 409 and 477-A — Sanction for prosecution 
managing aRent lor offences under Sections 
d 477-A, Penal Code, is not necessarv. sec 
impanics Act (19131, Section 179. 1961 (2) Cr 
I 615: AIR 1961 Andh Fra 493. 

—S. 409 — Criminal P. C., Seclion 197 -Form 
sanction - Sanction signed by Secretary^ 
>vemment. See Criminal P. L. I • 
m 197. 1958 Cri U 1290: AIR 19a8 Andb M 

^S. 409 — Scope — Charge under Sec'ion 4J9 
sclosinR offence under Section 11. v : clion 
icier Section 409 not proved “ £ ° „ 

ider Section 119 cannot be had. " llhou ' e j 
ing a charge under the seebon * c 
nnot be taken by surprise See Criminal ^ 
8981, Section 233. (19o7) Mad U ( 

957) 2 Andh WR 298. mention 

_d 409 _ Scope — Sanction for prosecution 

ider Section 5 (2), Prevenlion of Corruption 

fore amendment. 
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It was open to the prosecution to launch a 
prosecution cither under S. -100. Penal Code or 
under S. 5 (2), Prevention of Corruption Act, even 
before the amendment ol the latter Act bv Act 
(59 of 1952), and it the prosecution was launched 
under Section 409 and if the status of the accus¬ 
ed was such that no sanction was required under 
the provisions of the Criminal P. C. then the 
prosecution is Rood and the conviction is proper 
notwithstanding the fact that if the prosecution 
had been launched under Section 5 (2) a sanction 
would have been necessary. 15 Bom LR 574 and 
AIR 1953 SC 293, Distinguished. State v. 
Pandurang. ILR (1955) Bora 984: 57 Bom LR 
868 : AIR 1955 Bora 461 (456) (Pt C) (Pr 9) (FB). 

• — 7 -S. 409 —■ Prevention of Corruption Act 
(1947), Section 5 (4) — Offence bv public servant 
under Section 409, Penal Code — Jurisdiction of 
ordinary Courts under Criminal P. C. — (Crimi¬ 
nal Law Amendment Act (1952), Section 10) — 
(Criminal P. C. (1898), Section 1901. See Pre¬ 
vention of Corruption Act (1947), Section 5 (4). 
AIR 1954 Bom 549 (FB). 

Ss. 409 and 477-A — Several defalcations 
made at different times within course of one year 
can be joined together as one offence — Such 
charge can be joined with another charge under 
Section 477-A, Penal Code regarding false entries 
made for covering defalcations — Special Judge 
under Criminal Law Amendment Act (1952). can 
try accused under Section 477-A, Penal Code bv 
reason of Section 7 (3) of the Act as case falls 
under Section 235 (1), Criminal P. C. See Crimi. 
nal P. C. (1898), Section 233. 1963 ( 1 ) Cri LJ 
162: AIR 1963 GuJ 15 (DB). 

—S. 409 — Offence committed while acting or 
purporting to act in the discharge of official duty 
’ President of Municipality directing pavmont of 
expenses in connection with legal proceedings 
against him — Prosecution under Section 400, 
Penal Code — Sanction under Section 197 neccs- 
See Criminal P. C. (1898), Section 197 (1). 
1061 (1) Cri U 499: AIR 1961 GuJ 57. 

-S. 409 — Burden of proof. 

In cases of criminal misappropriation the pro. 
sccution must always prove misappropriation. It 
is not enough if it merely establishes that the 
accused had received money. ILR (1956) Hvd 

U 1320: AIR 1950 Hyd 180 (184) 
li'I £) (Pr 18). 

—-S. 409 — Criminal P. C.. Sections 204 nnd 
7 Offence under Section 342 (criminal breach 
ot trust), Hyderabad Penal Code, committed bv 
public servant — Accused challaned after exten¬ 
sion to Hyderabad State of Prevention of Cornip 
V? n * — Procedure to be followed in 

Are « U n c A r i m i!.i p ’ c - (1898) - Section 204. 

AIR 1954 Hyd 56 (DB). 

T s * 4 p9 — Section whether has been offended 
— lest to determine — Whether section is offend- 
*1 Spends on whether there is con- 

T . belw een ‘he act complained of and 
the discharge of , he concerned person’s official 

breach "~„r , c . ., scrvanl committing criminal 
capnritv al J.m- docs not normally act in his 
Uon 197 k P n^'° SCrvant T Sanction under See- 

«« S’Sff? c° r “>v' 

M7: K.?LT M7 U 1959 M " d <“> 

tl^ S 222 40 f2) ,U 23-> 477 ' A T “a Cril ? inal P - C., Sec- 
as \z) 9 235 — Joinder of charges _ MU- 

p on c wi 5t«S{ sifl * I ca V- 0 “ of accoun,s - si 

SW AIR 222 (2) - 52 « 


-S. 409 — Evidence — Accused giving false 


account as to use of money received — It is a 
very strong circumstance of dishonest intention 
against accused. AIR 1954 Madh Bha 21, Rel. oil. 

AIR 1955 NUC (Madh Bha) 3879 (DB). 

-S. 409 — Prosecution under — Accused set¬ 
ting up defence that he was allowed time to pay 
money retained — Magistrate relying on statement 
in police diary, discharging accused without 
examining prosecution witnesses — Propriety. 
1959 MPLJ (Notes) 91. 

-S. 409 — Charge — Nature and contents of, 

indicated. See Criminal P. C. (1898), Section 222 
(2). 1957 Cri LJ 1411: AIR 1957 Madh Pra 225. 

-S. 409 — Offence under — Investigation by 

Inspector of Police, C. I. D. — Section 242 (lj. 
Companies Act does not affect jurisdiction. See 
Companies Act (1956), Section 242 (1). 1957 Cri 
LJ 206: AIR 1957 Mad 65. 

“ 409 — Offence under — Investigation — 

Section 630. Companies Act, does not bar juris¬ 
diction vested in police officers by Sections 154, 
156 (1) and 157 (11. Criminal P. C. See Com¬ 
panies Act 1 1956). Section 630. 1957 Cri LJ 206: 
AIR 1957 Mad 65. 

—-S. 409 — Criminal P. C., Sections 222 (2) and 
-25 — Omission to specify amount in charge 
under Section 409. I. P. C. — Effect indicated. 
See Criminal P. C. (1898), Section 222 (2). 1956 
Cri LJ 536: AIR 1956 Mnd 209. 

—S. 409 -- Criminal P. C., Section 439 — 
Ketrial — Several persons connected with Bank 
charged under Section 120-B read with Sec¬ 
tions 409 and 477-A, I. P. C. - Protracted trial 

•ifi “ . v , ears i oin(Jer °f charges in wav impos¬ 
sible to try — Retrial ordered after splitting up 

(DIlf eS 19 ° 2 CPl U 15W: AIR 1952 Mad 727 

Ss. 409 and 477 - Criminal P. C., Scc- 
tion a30 (p) — Magistrate trying offences under 

SSh£f l5 hi # «. ll ’ d 40 ? I p * C - Former offence 

triable b\ Sessions Judge — Proceedings relating 
!o offence under Section 477 arc void. See Crimi- 

^ : p 4 , R srvs7s B i? 0ip >-“ 

409 — Criminal P. C. (1898), Section I9f 
7Tn,^ n SeC - l,0n . Under Scc,ion 4 09« Penal Code 

M« 08 I c r n0, ,„‘ iecc 1 s 5* r >'- Sec Criminal P. C. 
11898), Section 197. AIR 1955 NUC (Nag) 5680 

——S. 409 — Application under Section 476 ( 1 ) 

nn'ip 10 c r' C ;J U W commission of offence’ 

Com F^°V i P - C ’ in Sidings before 

Uo lsri P r f'“I- ° ,rence unde1 ' Sec- 

*■ p - — Application not affected bv 
mention of wrong section — S. 476 Criminal P C 

i° ' h , c ,, cnse - Sec Criminal P.'£ 

1965 < 2 >« « 

^T ?*,, 409 pu Crimina ,l P - C., Sections 234. 222 
Ul, o3 , Charge under Section 409, Penal Code 

Sara u- 

bTs7rpS PP ™ P £""?„„ of 

S'sT 1 ^^ p ndc c r 

U898), Section 197 ( 1 ). (19G1) 03 Pun LR 872 .' 

Ms also^oiffence SSSfiJ s3£ 
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(c) of Prevention of Corruption Act — Procedure 
prescribed under these provisions is in some 
respect different — Difference pointed out — 
Person tried under Prevention of Corruption Act 
cannot be said to have been denied equal protec¬ 
tion ol law — AIR 1955 Cal 236. Dissented irom. 
bee Prevention ol Corruption Act 11947), Sec¬ 
tion 5 (1) ic). 1957 Crl U 659: AIR 1957 Puul 
110 (DU). 

ZT S \ 4 . 09 ~ Criminal P. C. (1898), Sections 403, 
235, 236, 237 — Previous conviction under Sec¬ 
tion 409,^ Penal Code — Subsequent trial under 
Section 477-A, Penal Code on same facts not bar¬ 
red. See Criminal P. C. (1898), Section 403. 1963 
(1) Crl U 218: AIR 1963 Raj 14 (DB). 

-S. 409 — Criminal P. C. (1898), Section 197 

(1) — (Rajasthan States) Covenant Article 17 
— Offence bv public servant under Section 409, 
Penal Code — Sanction for prosecution. See 
Criminal P. C. (1898), Section 197 (1). AIR 1950 
Raj 51. 

-—Ss. 409 and 477-A — Criminal P. C-, Sec¬ 
tions 222 (2), 235 (1) — Misappropriation and 
falsilication of accounts — Joint trial is proper 
since evidence in both cases will generally be 
same. See Criminal P. C. (1898), Section 222 (2). 
1955 Crl LJ 1520: AIR 1955 Sau 91 (DB). 

11. Some illustrative cases. 
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offence. 


409 — Applicability — Ingredients of 


The accused who was a Khirdi Naviz and 
Sarbharathis Peskhar had the duties of receiving 
moneys, depositing the same in the bank and 
maintaining accounts relating thereto. It was also 
the duty ol the accused to put up these papers 
and accounts lor the signature ol the Tahsildar. 
It was established that the entries were made by 
the accused in his own hand, that the entries 
were false, that the amounts were embezzled by 
not depositing them in the bank or by making 
entries relating to false expenditure and that the 
receipts given by him were fictitious. 

Held, that the accused had committed criminal 
breach of trust within meaning of Section 409, 
I. P. Code. (1957) 2 Andh \VR 352: (1957) Mad 
LJ (Cr) 599: 1958 Crl LJ 15: AIR 1958 Andh Pra 
29 (30) (Ft B) (Pr 7) (DB). 

-S. 409 — Applicability — Amount withdrawn 

lrom bank by contingent clerk of police depart¬ 
ment for specific purpose — Amount retained by 
him 4 '/a months and then paid in part — Offence 
under Prevention of Corruption Act (1947), Sec¬ 
tion 5 (2), held committed. See Prevention of 
Corruption Act (1947), Section 5 (2). 1957 Crl 

LJ 131 (Him Pra). 

-Ss. 409, 467 and 471 — Postman himself tak¬ 
ing delivery of V. P. Parcels, by signing receipts 
himself, instead of delivering them to addressees 
Postman acts dishonestly — He is guilty under 
Sections 409. 467 and 471 — He held the position 
oi trust - Three years R. I. on each count 
held not severe. See Penal Code (I860), Sec¬ 
tion 23. 1959 Crl LJ 881: AIR 19o9 Mys 185 

(DB). ... 

_S. 409 — Scope — Delivery of paddy at mill 

bv Government for converting same into rice and 
delivery back to Government — i ai ure to deliver 

_ Offence under Section 409, held committed. 

1958 Cri LJ 665: AIR 1958 Pat 2*2. 

kit — If misappropriation. 

_c 409 — Person serving in Armed Conslabu- 

larv leaving post without leave — Absence of 
Intention never to return — Retaining arlic.ca ol 


Where a person serving in the Armed Const* 
bulary leit the post without leave and it is held 
that it was not a case of desertion and the ac¬ 
cused had not left with the intention never to 
return, it can hardly be said that merely because 
he retained some articles forming his kit for a 
short time he was away, he misappropriated them 
or converted them to his own use. in the alter¬ 
native, the prosecution would have to show that 
he dishonestly used the properly in violation of 
any direction uf law prescribing the mode in 
which the trust was to be discharged or of any 
legal contract express or implied. ILR (1956) 6 
Raj 996: 1957 Cri U 103: 1957 Raj LW 139: AIR 
1957 Raj 26 (27) (Pt D) (Pr 6) (DB). 

SECTION 410 

® Ss. 410, 414 — Despatch of woollen goods 
and bed-sheets by railway — Goods found missing 
lrom railway wagon — Large quantity of goods 
similar to those proved to have been despatched 
recovered at the instance of accused — Absence 
of adequate explanation for presence of such large 
quantity ot articles similar to those found mis¬ 
sing — Recovery of goods within few days of 
their disappearance and presence of silk and 
paper labels of the consignor on most of the 
woollen goods recovered and of certain manu¬ 
script writings on the bed-sheets written by some¬ 
one connected with the consignor — Above cir¬ 
cumstances held sufficient to justify the finding 
that property recovered was proved to be stolen 
property. Ajendranath v. State of Madhya 
Pradesh, 1963 Mad WN 674: (1963) 2 SCWR 145: 
1964 All Cr R 57: 1964 Jab U 175: 1964 Mad U 
(Cr) 226: (1964) SCJ 407: (1963) 2 Her LR 159: 
1963 SCD 1018: 1964 (1) Crl U 129: 1964 All 
WR (HC) 15: AIR 1964 SC 170 (172) (Pt A) 

(Pr 8). 

•-Ss. 410, 411 — Knowing or having reason 

to believe — (Evidence Act (1872), S. 114). 

From the bare fact that accused was residing 
in the complainants village his knowledge that 
the ornaments were stolen property cannot legiti¬ 
mately be concluded. Trimbak v. State of Madhya 
Pradesh, 1954 Cri U 335: AIR 1954 SC 39 (40) 
(Pt C) (Pr 8). 

-Ss. 410, 90, 378 — Theft — Consent, mean- 

ing of — Delivery of goods mentioned in railway 
luggage ticket — Persons taking delivery’ not ^ n “ 
titled to do so — Delivery by Railway clerk under 
misconception that persons taking delivery were 
entitled to take it — Ingredients of ‘theft 
established — Persons found in possession ol 
such goods soon after delivery can be presumed 
to be in possession of stolen property — Evidence 
Act (1872), Section 114, Illus. (a). See Penal 
Code (1860), Section 90. 1963 (1) Cri U 57J. 

AIR 1963 Bom 74 (DB). 

-S. 410 — Disposal of property under — 

Inquiry into title not necessary’ — Property pro¬ 
duced before Court from possession of third party 
— Delivery to complainant without notice to Unro 
party not valid — Property should be restored to 
third party. See Criminal P. C. (1898), Sec¬ 
tion 517 (1). ILR (1963) Guj 1002-A. 

-Ss. 410, 378, 377 and 411 — Evidence Act 

(1872), Section 114, Illus. (a) - Presumption 
whether person is thief or receiver ol stolen pro 
perly depends on facts and circumstances ot cacu 
casc _ Telegraph wires found in possession oi 
accused — Accused denying recovery but 
no satisfactory explanation of their possession 


PENAL CODE (1800), S. 410 


,\i •'usi*tl can he |nv>mma to he iivtiu*r "1 Moicn 
pr«-|K.T(v 1 elegiaph Wires (Iniuwtu) l\»s.sc'- 
„join A»i i I950j. Src lioli 3. Sri* Evidence A* I 
Sr lion 111. IlltJv til. !005 (1) Cri LJ 
;4G: AIK 1903 Oiixsa 123. 

_Ss. 410 ami 414 — Possession of a particular 

person or in a locality need not be proved. 

In order l<> prove that property is stolen pro¬ 
perly. it > s n °t ncecssarv Ihnt the stolen properly 
.should iuue been proved In have been in posses¬ 
sion o] a p.irlMiilar person and in a parlieiilar 
loi.dilv l>eJ«»iv il was stolen. It is enough that 
possession o| properly lias been Iraiisferred by 
Hull, or by exlmunn or hv robbery or bv erimi- 
i.al misappropriation. 19(15 RIJIt 211 it: 1905 (2) 
Crl U S7II (371) (Pt 11) (Pr fi) (Pulna) (Dll). 

-S. 4111 — •SloUn propiwlv" — Money leeciv- 

ed as rOMill nl selling stolen properly is not 
.stolen properly. It9 Punj He tCrii 1881; 118401 
9 l.ar ami i» .135; ,1829) 4 Car and P HU. Kcl. on. 
1952 Cri LJ 744: ILK (1952) Punj 1120: AIK 1952 
i'uuj i;« (189) (PI 11) (Pr 8). 

SECTION 411 

SYNOPSIS 
| Penal Code ilHfiOt, S. 411A 

1. Scope uud applicability. 

2. Section 411 and other sections. 

5. Dishonestly receives or retains. 

4. Stolen property. x 

5. Knowing or having reason to believe, 
fl. Presumption under S. 14, Evidence Act. 

7. Possession after lapse of lime. 

8. Possession must lie exclusive. 

9. Identification of stolen property. 

10. Pointing out or production of property. 

U. Evidence and proof. 

12. Conviction and sentence. 

13. Practice and procedure. 

1. Scope and applicability. 

§—-S. 411 — Essentials to he proved. 

ll is the duty of the proscenium in order In 
bring home the guill of a person under S. 411. 
1. P. Code, to prove. | 1 ) Hint the stolen properly 
wns in the possession of the accused. (2) that 
sonic person other than the accused bad posses¬ 
ion of the property before Hie accused got posses¬ 
sion of il. and (3i that the aeeused had know¬ 
ledge that the property was stolen property. 
Trimbfik v. Slate of Madliva Pradesh, 1054 Crl 
LJ 335: AIR 1954 SC 39 (40) (Pi R] (Pr 5). 

- S. 411 — Essential Ingredients — Presump¬ 
tion under S. 114, Illiis. (a), Evidence Act — Ap¬ 
plicability and scope of. 

Il is not necessary in every eases for the pro¬ 
secution in order to secure a conviction under S. 
. * y •• P* (-°dc lo prove by positive evidence in 
••million to the factum of I lief l and the recent re- 
coven* ol properly from llie possession of the ac- 
cused, that Ihe property was in possession of 
.someone else Indore it came into the possession 
°l the accused. 

®vctv owe under S. 411. I. P. Code Iwo facts, 
K*«t a Ihcfl was committed and certain 
articles were stolen, and (2) that the stolen arti- 
(H\s were recovered from Ihe possession of the 

n?! <lVe Ut * K# osl,, Llished hv Ihe direct evi¬ 
dence. lliev cannot he presumed. If these two 
Inels arc established and the recovery from the 
possession of the accused is a recent one. it will 
* m pppn,,4n the Court to presume under Illuslru- 
tVol. 12.] Fn.D. 28. 


linn l a I lo S. 114, Evidence Ad that liie ac¬ 
cused is cilhcr the lliell or a receiver ot stolen 
property. I Jie presumption, is however, a dis¬ 
cretionary one and inav not he available at all in 
i ci lain case, e.g.. where in Ihe circ umstances ot 
the caw the recovery cannot bo held lo have 
been made soon alter the theft, in a ease in 
which Ihe presumption is available all the essen¬ 
tial ingredients of the offences including posses¬ 
sion ot someone else at an earlier stage will be 
presumed and il will be lor accused to rebut the 
presumption, and to oiler a reasonable explana¬ 
tion of Ihe possession of the articles. The ac¬ 
cused cannot gel any advantage of Ihe omission 
of ihe prosecution lo lead direct evidence in res- 
peel ol it. 1959 All LJ 403: 1939 All \VR (HC) 
361: 1959 All Cr R 288: 1959 Cri LJ 1271: ILK 
(19591 1 All 213: AIR 1939 All 718 (720) (Pt A) 
(Prs 5, ll) (1>K). 

-S. 411 — Srope. 

Accused can he said to have committed offence, 
under section in respect u| only the property re¬ 
covered Iron: him. In a ease under the section 
Court is not concerned with rest of property 
stolen and which has not been recovered from Ihe 
accused. 1933 All LJ 308: 1953 All \YR (HC) 351: 
1953 Crl LJ 1099: AIR 1953 All 752 (752) (Pt B) 
(Hr 2). 


-Ss. 411, 414, 403 — Applicability — Person 

finding stray animal — Possession — Offence — 
Subsequent sale of same — Nature of offence. 

Where the person who look possession of a 
dray animal .sold the same at a public fair and 
he was charged under Ss. 379 and 414 of the 
Penal ('.ode and convicted in respect of Ihe charge 
under Hi** laller section alone and on Ihe case 
coming up hciore a Judge of the High Court 
doubling the correctness of the conviction the 
taller referred it lo a Bench in the following terms. 
“It it is lound Ilia! a person sells a properly 
knowing it to he stolen properly, can lie he con- 
vieted lor an offence punishable under S. 414, 
I. P. (.ode in the absence of any finding about 
Ihe receipt of that property hv such n person". 

Held, on .such reference. 

On the fact, no offence of theft had been com- 
milled hv Ihe accused in taking possession of the 
stray animal. Nor had the accused received nnv 
stolen properly. Rut if he converts it to his own 
use he is guilty of criminal misappropriation 
under S. 403. Penal Code. 


When Ihe owner of a properly is deprived of 
his properly without his consent it may be by 
criminal misappropriation. In such a case the 
property in the hands of the person who so 
deprived him is not stolen properly. It is only 
when he passes on the same to another that other 
becomes Ihe receiver of stolen property by vilrue 
o| S. 410 of the Penal Code. 


Nee lion 414 aims at those persons who are not 
m possession of stolen property themselves and 
lieli) others in possession to dispose of the same. 
■Neither the thief nor the rereiver of stolen pro¬ 
perty cni, come under S. 414. The accused dis. 
posed ol the misappropriated property himself 
lie is not amity ol the olTencc under S 414 The 
reference was answered in Ihe negative ’ 1052 

fPrs A,R 1052 Au 481 li8 *' «A (PI E) 


2 1 * - lnqu . lrv 11 «*We received was ob¬ 
tained by theft or honestly — Necessity of. 

Section 411 does not renuire that the person 
receiving the article which is found later on to 

of'r P " • ‘ m:lke in <l‘»rics at the 
. turn of receiving d whether i! was obtained liv 

theft or honestly. 11)50 All LJ 344: 51 Cr U 1331- 
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!n-n 111 453: ,95n AH Cri Cas 142: AIR 

m.»0 All 49/ (498) (P| A) (Pp 4). 


-S. 411 — Ingredients — Duty of prosecution. 

A conviction under Section 411 is possible onlv 
i! the accused received stolen property with 
the requisite intention. It is therefore, the dutv 
ol the prosecution in order to bring home the 
guilt of a person under S. 411. 1. P. Code, to 
prove 111 that the stolen property was in the 
possession of the accused: (2) that some person 
1 . Ila accuscd Sot possession of it; and 

(o) that the accused had knowledge that the pro* 
perlv was stolen property. AIK 1954 SC 39; 1954 
( ii LJ 335, Rel. on. 1957 Crl LJ 349: AIR 1957 
Assam 35 (38) (Ft B) (Pr 15) (DB). 


-S. 411 —- Constitution of India, Art. 14 — 

Section 124, Bombay Police Act (22 of 1951) — 
\ alidity — Section 124 does not make discrimina¬ 
tion between accused and accused and Is valid. 


An offence under S. 124 Bombay Police Act is 
an offence ol a minor character while an offence 
under S. 411, Penal Code of a serious nature. 
The tacts which are required to be proved under 
S. 124 are not the self-same facts which are re 
quired to be proved under S. 411 there is a sec¬ 
tion giving the police a discretion either to charge 
under S. 124 or S. 411. See Constitution of India. 
Art. 14. 60 Bom LR 403: ILR (1958) Bom 883: 
1960 Cri U 1186: AIR 1960 Bom 377 (DB). 


-S. 411 — Essentials — What prosecution bas 

to prove. 

It is the duty of the prosecution in order to esta¬ 
blish the charge under S. 411, to prove (1) that 
the stolen proper!v was in possession of the ac¬ 
cused, (2) that some person other than the ac¬ 
cused had possession of the propertv before the 
accused got possession of it. and (3) that the ac¬ 
cused has knowledge that the property was stolen 
propertv. 1054 Cri LJ 1713: AIR 1954 Manip ur 
13 (17) (Pt F) (Pr 12). 


-S. 411 — Evidence Act (1872), S. 114, Illus. 

(a) — Mere recovery of stolen property not 
enough to attract S. 411. 

Mere recovery of stolen property is not enough 
to make out a case under S. 411 of the Penal 
Code. The prosecution has to establish that it 
was stolen property and the accused persons dis¬ 
honestly retained the same knowing or having 
reason to believe the same to be stolen property. 
Unless it is proved to be stolen propertv no ques¬ 
tion of drawing a presumption under S. 114. 
Illus. (a) of the Evidence Act would arise. 1905 
(2) Cri LJ 54: 31 Cut LT 941: (1905) 7 OJD 311: 
ILR (1964) Cut 795: AIR 1905 Orissa 114 (118) 
(PI C) (Pr 7). —-^ 


-S. 411 — Essence of offence. 

It is not inconceivable lhat although thefts may 
have been committed on different occasions the 
thief may pass on the stolen property to the receiver 
at one time. The fact of receiving in such a case 
would be one act, although the stolen propertv 
relates to a number of thefts and a number ot 
stolen articles. Therefore, it is not correct to say 
that the offence under S. 411 is the offence of re¬ 
ceiving a particular article of stolen propertv or 
propertv stolen in a particular theft. ILR (1958) 
Pun] 1141: 61 Pun LR 195: 1959 Crl LJ 702: AIR 
1959 ^unj 275 (277) (Pt B) (Pr 6). 

-S. 411 — Applicability — Evidence Act, Sec¬ 
tion 114, Illustration (a) — Illustrations are not 
exhaustive of all the presumptions— Evidence of 
accused’s possession of stolen property soon after 
theft — Property recovered more than four years 
after theft — Accused held knew that the pro¬ 
perty was stolen propertv — Conviction under 


c* *}} I 1 ®}*} proper. See Evidence Act (187*>i 

S. 114. 1961 (1) Cri LJ 310: AIR 1901 Raj 35. K 

V 1 . 1 ~° pe — He,d 0,1 ,he fac,s of this 
case thal in Ihe nature of Ihe evidence in this 

case it could not be said that any of the ele 

menu ol S. 411 Penal Code had been clearly 

and conclusively brought home to the second at 

cused. The best that could be ever said in favour 

ol the prosecution evidence was that it created 

a suspicion that the first accused who had come 

into possession of the money stolen might have 

rendered financial help to the second accused. Such 

a suspicion however strong would not he sufli 

cient to warrant a conviction of the second accus. 

ed under S. 411. In these circumstances it would 

he unjustified and unwananted to invoke an aid 

ol S. 237, Cr. P. Code and to enter u conviction 

against the second accused under S. 411, Penal 

P C (1898 >- S - 233. AIR 

19o5 MC (Trav-Co) 1494 (DB). 


2. Section 411 and other sections. 


• -411. 302 and 379 — Evidence Act (1822), 

S. 114. Illus. (:t| — Possession of stolen property 
belonging to murdered person — Thief held was 
also murderer. See Evidence Act (1872). S. 114 
Illus. (a). AIR 1955 NLC (SC) 5807. 

• -Ss. 411 , 300 — Murder taking place at 

night — Earlv next morning accused disappearing 
from his house — After hi.s arrest accused pro- 
ducing articles which were removed from body 
of deceased from his house — Inquest made 
shortly alter dawn and not late in day—Accused 
held was not merely receiver of stolen properly 
but murderer. See Penal Code (I860), S. 300. 
AIR 1954 SC 704. 

-Ss. 411, 378, 379, 34 — Evidence where the 

prosecution proved that the purse of A was 
removed by X. that both X and Y were near A 
when the theft was committed and both ran 
away together, that X handed over the purse to 
Y immediately after the theft and that the purse 
was recovered from the possession of Y: Held, 
that Y committed an offence under S. 379/3*1 
Penal Code and not under S. 411. Evidence Ad 
(1872). S. 114. See Penal Code (1860). S. 378. 
1957 Crl U I960: AIR 1951 All 078. 

-S. 411 — Applicability — Accused not liable 

to be convicted of offence of murder — It is 
legitimate to convict accused of offence under 
S. 411. See Penal Code (1860), S. 300. AIR 1955 
NIC (Bom) 3049 (DB). 


-Ss. 411 and 300 — Evidence Act (1872). Sec- 

lions 27. 114 — Possession of property taken 
rom murdered person — No inference^ of mur- 
Jer can he drawn. See Evidence Act (1872), S. 27. 
AIR 1955 NUC (Madh B) 3801 (DB). 

-Ss. 411 and 395 — Offence of dacoity - 

Idenlitlcation parade — Value of —- Unreasonable 
lelav in holding parade — Description of ac 
used persons not given prior to identification b.Y 
witnesses — Effect — Evidence of approver — 
Identification parade of stolen propertv — * w0 
;uch parades held — Reliability is not reduced 
— Conviction under Section 395 altered lo onj 
inder Section 411. 1960 MPC 678: 1900 MPIJ 

1193. 

-Ss. 411 and 412 — Applicability — Accused 

ound to be in possession of properly stolen id 
lacoitv — Offence — Where 7 the only evidence 
igainst the accused was that ornaments stolen 
n dacoity were recovered from the house ot me 
iccused and there was no evidence that the ac- 
■used was seen near the place of dacoity or or 
oining the gang; Held, that it was safe to 
onvict Ihe accused neither under Section 395 nor 
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under S. 412 but only iiihIit Sirlion 411. S«u* 
Evidence Ad (18721. S. 114. Ulus ia). 1061) Cri 
LI 496: AIR 1959 Madh Pra 125. 

_S. 411 — Applicability — Properly looted 

In dacolty — Essentials to be proved — Recovery 
of articles of common use — Effect — S. 412. 

Where all the articles that are recovered from 
the accused are ordinary ornaments, the recovery 
of such common things is not enough to sustain 
a charge under Section 411. I. P. C. For a convic¬ 
tion under Section 411, I. P. Code the prosecu¬ 
tion has not only to prove that the stolen pro 
perly was found in the possession ol the accused, 
but it has further to prove that the accused knew 
and has reason to believe that the property was 
stolen. Where the property is obtained in the 
commission of a dacoitv. it cannot be called 
stolen property and as such the conviction should 
be under Section 412. I. P. C. Even under Sec¬ 
tion 412. 1. P. C. the ingredients of the offence 
are the same as those under Section 411, namely, 
that the accused should have known or should 
have reason to believe that the property which 
he acquired, belonged to the gang of the dacoits. 
In the absence ol any proof of such knowledge 
it is difficult to convict the accused either under 
Section 411 »r 412. 1958 Jab LJ 264. 


-S. 411 — Accused charged under Section 379. 

Penal ('ode — No opportunity given to meet 
case under Section 411 — Conviction under Sec¬ 
tion 411. Penal Code — Whether proper — See 
Criminal P. C. (1898). S. 236. 1961 (1) Crl LJ 
827: AIR 1961 Mys 168. 

-Ss. 411 and 380 — Evidence — Only evi¬ 
dence against accused was their alleged confes¬ 
sion to police leading lo discovery ol alleged 
stolen money —No evidence to connect money 
recovered from their house wilh the money alleged 
lo be stolen—Acquittal of accused by appellate 
Court is justified. See Penal Code (I860). S. 380. 
1965 BUR 655. 


;Ss. 411 and 302 — Charge of murder and 
receiving stolen property — Forming part * of 
same transaction — Accused in unexplained pos¬ 
session of stolen property — Presumption of 
murder, therefrom can be drawn. See Penal Code 
(I860), S. 302. 1965 Raj LW 418: ILR (1965) 1C 
KaJ 989: AIR 1966 Raj 74 (DB). 


3. Dishonestly receives or retains. 


Ss. 411, 414 — Scope — Assists, meaning 
7 Person selling property knowing it to 
stolen — Absence of finding as to receipt 
such property — Person is not guilty eitb 
"JSS; Section 414 or S. 411. See Penal Co 
U800), S. 414. 1952 Crl U 433: AIR 1B52 J 

481 , 


a Si . 4 !* ,r~ Evidence — “Dishonestly receives 
nnd retains'' — Inference. 


“receives" nnd "retains" occur side bv side and 
the collocation of receipt and retention oi stolen 
property is obviously intended to do away wffh 
the necessity of proving the presence of dis¬ 
honesty at the time of its possession. As both 
receiving and retaining constitute one offence, 

I tie accused is not entitled to claim the nature 
of his possession specified, and it is sufficient if 
he is charged for receiving or retaining and evi¬ 
dence is adduced to prove guilty knowledge at 
some period antecedent to its recovery by the 
police. ILR (1968) Cut 131: 1958 Cr LJ 657: AIR 
1958 Orissa 106 (107) (Pi A) (Pr 7). 

-S. 411 — ‘Dishonestly receives or retains' — 

What prosecution must prove. 

To be liable under Section 411, it must be 
proved that the accused either dishonestly 
received the property or having received it 
honestly, dishonestly retained it. In both the 
cases the accused must receive it from another 
Consequently, in order to bring a person in 
possession of any movable property within the 
mischief of Section 411, the prosecution must in 
the first instance prove that there was some 
other person who was in possession of that pro¬ 
perly and from whom the accused received it. 
AIR 1954 SC 39, Rel. on. 22 Cul LT 466: ILR 
(1957) Cut 112. 


4. Stolen property. 


-Ss. 411, 410 — Evidence — Guilty know¬ 
ledge — Inference of. 


From the bare fact that the accused was 
residing in the complainant's village his know¬ 
ledge that the ornaments were stolen property 
cannot legitimately be concluded. Trimbak v. 
State of Madhya Pradesh, 1954 Crl LJ 335: AIR 
1954 SC 39 (40) (Pt C) (P'T 8). 

-Ss. 411, 380 — Property found in possession 

of accused must be shown to have been property 
stolen. See Penal Code (1860). S. 380. I960 Crl 
LJ 1620: AIR 1960 Madh Pra 395 (DB). 


- S. 411 — Applicability — Stolen property — 

Proceeds of sale of property stolen. 

Property into or for which the stolen property 
has been converted or exchanged is not stolen 
property. But an ingot of gold or silver obtained 
bv melting gold or silver articles which were 
stolen does not cease to be stolen property. 1953 

Kmp", "ur“ u 583: A,B ““ M ” d 433 

— -Ss. 411, 414 — Property not proved to be 
stolen for charge under Section 411 — Accused 
cannot be convicted under Section 414 also — 
Property must be proved to have been stolen, for 

? e , C ™ ,V, 4 .> a ! s .?' 1065 BLJR 209: 1985 (21 Cri 
LJ 670 (671) (Pt A) (Pr 8J (Patna) (DB). 


6. Knowing or having reason to believe. 


Pe °Ple do not secrete properties far awa 
irom the villugo in unknown places unless the 
are not in n position to claim them as their ow; 
and unless they have been dishonestly got the 
S!|i hide the traces of the same. 1953 Ma 

fp^CHP^lS) 1 U 683S AIR 1954 M ° d 433 (4S5 


Ss. 411, 412— “Receives op retains any stolen 
property” — Interpretation. 

Doubtless there is a real distinction between 
receipt and retention. In some instances receipt 
property may be honest, but subsequently 
wnen the offender comes to know that the pro- 
peny is stolen property nnd yet continues in 
possession of the same, he may be said to retain 
me. same. But in Section 411 and 412. the words 


iiHHMwwuuy — rossession ot slo 
f Vld j nce of * question of fact 

5™, Q F. tlc,es <fu* out by accused and given 
in\ estimating officer by accused — Accused m 

' AIR'^955° rWC °(AU) ‘ OT35? aV n °‘ ** h 

SA - dSJSSit SafSlfc"— 

Bhar * nv “ J. - Where a calf belonging 
another person is sold bv the accused for 
inadequate price only after a day it was slo 
from the owner and the accused is unable to e 
any account as to how he came to be in ios* 
sion of u. an inference that the accused knew 
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V‘ 'V!" 1 . 0 ? ’"." por,v can bo reasonably drawn. 
19>_ Crl U 91)4: AIR 1932 All 481 (483) (Pi 1!) 
4 i r ). 

Conduct of accused in concealing 
property at time of its recovery — Evidence Act 
(1872), S. 8. 


1 he conduct ol the person, accused of having 
purchased a stolen property, in unsucessfullv 
concealing it at the time of recovery is indicative 
that at that moment he either suspected or 
believed that the article purchased by him must 
have been the subject-matter of some olTence. 
Hut it cannot be regarded as any conclusive evi¬ 
dence of the state of the mind of the accused 
at the time when he purchased it. This piece of 
circumstantial evidence does not exclude the 
possibility that the purchase was innocent and 
without any guilty knowledge or belief. ILK 
(1931) 3 Assam 40: AIK 1930 Assam 193 (194) 
(Ft A) (Pr 7) (DB). 

--S. 411 — Word “believe” If equivalent to 

“suspect" — Purchase of stolen property In pre¬ 
sence of other persons. 

The word “believe” occurring in S. 411 is much 
stronger word than “suspect". It involves the 
necessity of showing that the circumstances were 
such that a reasonable man must have felt con¬ 
vinced in his mind that the property with which 
he was dealing must he stolen propertv. A per¬ 
son who has purchased stolen property openly 
in the presence of others cannot be said to have 
purchased it. knowing it to be stolen or having 
reason to believe that it is stolen. In a case like 
this it is not sulTiciont to show that the accused 
was careless or had reason to suspect that the 
property was stolen or that he did not make 
sufficient enquiry to ascertain whether the pro 
perlv had been honestly acquired. ILK (1931) 3 
Assam 40: AIK 1930 Assam 193 (194) (Pt B) 
(Pr 7) (IJB). 

-S. 411 — Conviction under — It must be 

shown that accused knew or bud reason to 
believe that property hud been stolen. 

Where the accused purchases a mare from 
another then he can be convicted under S. 411 
only if it cun be found that he knew or had 
reason to believe that the mare had been stolen 
When there is no such allegation against the ac¬ 
cused nor is there any finding to that effect, 
conviction is wholly unsustainable. 31 Crl LJ 
309: ILR (1030) 2 Assam 208 : AIK 1930 Assam 
87 (88) (Prs 4, 3). 


-S. 411 — Essentials •— Knowledge on pari of 

accused not proved — Effect. 

To succeed in a prosecution under Sec. 411. 
1. P. C. the prosecution must not only prove thnl 
the property had been stolen, but they must also 
establish iacts from which Ihe court can pro¬ 
perly infer that the person charged with being in 
possession of stolen property either knew the 
property to be stolen or had reasonable grounds 
for believing the same to have been stolen. Unless 
there is some primu facie evidence as to the 
knowledge of the accused Ihe latter is entitled to 
be acquitted, because, meiely proving that he 
was in possession of the stolen properly esta¬ 
blishes no offence of any kind. 

In cases of this kind the accused is called 
upon to offer an explanation only when there is 
a primn facie case against him. Whether there is 
no evidence at all as to his knowledge Ihe ac¬ 
cused must be acquitted upon the evidence for 
the prosecution, without calling upon him In 
enter upon his defence. 87 Cal LJ 387: 1952 Crl 
LJ 1298: AIK 1952 Cal 01G (017, 018) (PI II) 
(Prs 0, 12). 


Ss. 411 and 379 — Kutch Penal Code Ss 12ii 
and 145 — Theft and receiving stolen property 
Conviction for former, precludes conviction 
lor latter. 


W hen an accused is found to he a participator 
m me thclt there can he on question o| his 
iccciving the stolen properly. The two offences are 
distinct, and a person proved to have committed 
llieil cannot be convicted lor receiving stolen 
property. AIK 1930 Kutch 88 ( 88) (Pt A) (Pr5). 


TT S - ?.'! T Convic,, oii — Basis of — Reason- 
able belief that properly was stolen — Proof of 
Section 411. 1. P. Code, does not apply to J 
case where the accused suspects Ihe properly to 
be stolen properly He must have reasons to 
believe when he received the property Unit it 
was stolen properly. The word “believe” is ji 
very much stronger word than “suspect" and il 
involves the necessity o| showing that the cir¬ 
cumstances were such that a reasonable man 
in list have tell convinced in his mind that the 
properly with which he was dealing must Ik* 
stolen properly. It is not sufficient to show that 
the accused was careless, or that he had reason 
to suspect that Ihe property was stolen, or that 
he did not make sufficient enquiry to ascertain 
whether it had been honestly acquired. 52 Crl 
jTjjWC: AIK 1931 Raj 89 (92) (Pt B) (Pr 12) 


0. Presumption under S. 114, Evidence Act. 


-*S. 411 — Recent possession of stolen goods. 

Where tin* stolen goods were recovered from the 
possession of Ihe accused seven days after Ihe 
Itiefl and Ihe accused's explanation that the 
goods were kept with him bv another was not 
believed; presumption under Section 114. Evi¬ 
dence Ad. was drawn and the accused 


Code, 
of Rs. 


was con- 
Sentence 
250. 1951 


victed under Section lit. Penal 
however was reduced lo a fine 

AMU 21. 

——S. 411 — Possession of stolen properly — 
Essentials — Wife and younger brothers of ac¬ 
cused — Liability of — Presumption under See- 
tlon 114 — When arises — (Evidence Act (1872), 
S. 114). 

I act that the wife and younger 
the accused reside in the same house 
Ihe stolen properly was recovered bv 
sufficient to prove Dial they were in 
possession of Die stolen iron safe vvlier 
is no indication Dial Ihe safe was recover 


The only 
brothers of 
from which 
ilsell is not 
joint 
there 


rd from anv room which was locked and Die kev 
to Dial room was provided bv anv of these per¬ 
sons. For the purpose of holding joint possession 
some conduct or act which shows dominion over 
stolen properly should also be proved against the 
accused and the presence of stolen propertv alone 
in the house cannot he considered sufficient. 

The words used in Section 114 of the Evidence 
Act arc that a Court 'inav presume' and the word 
'inav’ in the section is not equivalent lo "shall. 
A discretion is vested in the Court whether in 
the proved circumstances of the case a presump 
lion should be raised or not. 

Held, that in the circumstances of the case Ihe 
other residents of the house at best passively ac¬ 
quiesced and Ihev were not in anv wav exercising 
anv dominion over the stolen properly from 
which a justifiable presumption inav be drawn 
that Ihev were in joint possession of it. 

1 1955) All 434. Bel. on. 1959 All WR (HC) 

1959 All Cr R 295: 1059 All U 101. 

-S. 411 — Evidence — Possession of stolen 

property — Presumption—Once stolen nmpcrlv 
recovered from Ihe possession of a person 


ILR 

180: 


is 
under 
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rirciinisbunes mentioned in illustration fm cif 
See linn 114 ut Ihe Evidonre .VI. (lie iiro-sinn |»I iciii 
of knowledge rniimit nidiiiarilv he limited in its 
or dissociated I mm II,c nature of Ihe 
possession nr Ihe manner in which properly was 
originally wiiuircd. See Evidence Art 1 18721. So** 
lion 114. Illustration la). 1954 Cri U 1439: AID 
1954 All 684. 

-S. 411 — Stolen nrllele dug onl by A from 

his field — Presumption against A — Evidence 
Act (1872), S. 114. 

In Ihe course of Ihe investigation of theft hv 
house breaking, A took the Station OITicer to his 
field and there he dug mil a silver article which 
was one of the arlides stolen I mm Ihe house of 
the complainant. On the basis of this evidence 
the Magistrate mnvielccl A and sentenced him to 
four months’ rigorous imprisonment. In appeal 
the Sessions Judge held that Ihe recovery of Ihe 
article did nnl laslen Ihe guilt upon A and so 
he annulled A ol the charge under Section 111 
holding llial no presumption of Ihe olTence under 
Section 411. I. P. C. arises againsl A under 
illuslralion (a) of Seelion 111. Evidenre Ad. 

Held, that I lie view laken hv the Sessions 
Judge was erroneous. ILR 17 All 376; AIR 194.1 
Oudh 298. Ikl. on. AIR 1931 Lah 4. Not foil. 

1951 All WR 555: 1952 RD (HC) 64: 1952 All LJ 
61: 1953 Cr! LJ 1297: AIR 1953 All 572 (5721 

(Pr 3). 


-S. 411 — Knowledge — Proof of — Evi¬ 
dence Act (1872). S. 114, III. (b). 

The existence of knowledge of an accused per* 
son can he seldom proved alfirmalivelv hv positive 
evidence. The prosecution in cases under sec- 
lion 411, Penal Code, has, I herdore, to depend 
generally either on a presumption under sec¬ 
tion 114. 111. (!>). Evidence Act. arising from posses¬ 
sion of recently stolen properties or from infer¬ 
ences derived front proof of circumstances which 
render it difficult to exclude the facl of know 
ledge. 

It is difTicull lo lav down anv rule of law that 
an accused person should not he called upon to 
explain his possession of properties unless the 
thcfl was a recent one. A good deal depends on 
the circumstances, of each case. 


Where the nature of properly or the circum¬ 
stances indicate lhat possession is not in the 
natural course of things hut is incriminatory, the 
lari that a false explanation is given bv the ac- 
renders Ihe prosecution case stronger. AIR 
19o0 All 63! (631, 632) (Prs 4, 5). 


S. 411 — Presumption arising under S. 114, 
Ulus, (a), Evidence Act — Rebuttal — In cir¬ 
cumstances of case accused held not guilty under 
S. 411 — Evidence Act (1872), S. 114, Illuslra- 
Hon (a). 


A woollen coat, a muITJcr and a sweater be 
longing lo a student were stolen and were foum 
jn the possession of the accused. He was wearing 
me sweater and muffler and he produced the 
on being asked about it. lie staled at th< 
i ,1 0f , rccovcrv ,httl ,IC had purchased the 
no hes from a person who had told him that In 
had got them from students as a reward. Th< 
person selhng the clothes was a short slaturec 

nf V t Vi , ,hc Allies were such as to fit a mat 
‘.out stature and the coat was not an old one 

Held, that the presumption arising against Ihr 
accused under Section 114. Illus. (a). Evidence 
r??; W, J? sufficiently rebutted bv his giving an 
^gtion as lo how he got possession of the 


V ■ ^ 


Held. further, Hint the circumstances 
su«h ns must have convinced the accused ns a 
reasonable person that the clothes were stolen 
property and, Ihcrcfore. it could not be held 
that the accused received the clothes knowing or 
having reason lo believe that they were stolen 
property. 1950 All LJ 344 : 51 Crl LJ 1331: 19511 
All \VR (HC) 453: 1950 All Crl Cas 142: AIR 
1950 All 497 (498, 499) (Pi B) (Prs 4, 7, 8). 

a m 


found in 
— Inability 

is charged 
proved that 


-S. 411 — Evidence — Accused 

possession of articles recently slolcn 
to account — Conviction. 

If in a case where the accused 
under Section 411. I. P. Code, it is . 

Ihe arlieles were stolen properly concerned in a 
recent theft and lhal Ihe accused were found in 
possession I hereof and were not able to account 
for such possession, the prosecution is entitled 
to rely on the presumption which arises under 
Seelion 114. Illus. (a) of Ihe Evidence Act and 
Hie accused can be convicted under Section 411. 
I. P. Code. 1950 All LJ 738. 

— 7 —S. 411 — Evidence Act 118721, S. 114 (a) — 
Presumption under — Nature of — Explanation 
tor possession o| goods hv a*rtised —Consideration 
of - In a Irial under Seelion 411, Penal Code 
the defence slorv was t ha I two persons came to 
grocery shop of the accused and asked him to 
gi\e change for a ten rupee note. The accused 
replied that he had no change, where upon Ihev 
borrowed Rs. 2 from him and went away leaving 
two gunny bags behind saying lhal they would 
come bark. They did not come for 2 or 3 
(lavs and ll»e accused did no! know the contents 
of the hag. Held, oil evidence of Ihe ease lhal 
Ihe explanation for possession could not be 
said lo be inherently or palpably false and 
bene fit of doubt could be given to the accused 
See Evidence Ad (1872). S. 114 (a). 1957 Crl LJ 
1393: AIR 1957 Andh Pru 1006. 

;-S. 411 — Evidence Act (1872), S. 114. 

Illus. (a) — Goods stolen in dacoity recovered 
from accused's house — Unless the collection 
between the articles said to have been stolen and 
those recovered from Ihe house of Ihe accused 
has been established no presumption could be 
drawn under Section 114 (at. Evidence Act. 
either that a person is a thief or receiver of s'nlen 
property. See Evidence Art (1872). S 114 

Ulus. fa). 1057 Crl U 930: AIR 1957 Andh Pro 
482. 

m _S ', I 11 ..". Prcs,lmplion un,lcr Section 114, 
Illus (a). Evidence Act when arises — Possession 
nuisl be exclusive. See Evidence Act (1872), Sec¬ 
tion 114. IIJus. |(a). 1959 MPLJ 862. 

~ T Knowledge of Incriminating arti¬ 

cles burled In neighbour's house — Presumption 
of possession — If arises 
The conviction of applicant under Section 411. 
Indian Penal Code, was based on the fact that 
while in custody lie made a statement in pursu 
ilrii!*, I ’ 1 " '" h ht! r discovery of incriminating 
V s c f , r , om 11,0 courtyard of his 
neighbours house. However, the seizure memo 

stnni-c” of S<> H , ,nl <r, T verv . w»s made at the in- 
r° f ,h r. acrHSC ‘l or lhnl the articles were 
seized from bis possession. 

Hctd, ihat knowledge to the accused of the 

of l," "m " rh , rlcs bci,, e buried in the house 
,'fo nc :. Cl, T r hv i,sclf would not be enough 
lo infer lhat he was in the possession so as to 
raise a presumption of his guilt under Sec 114 

Krisiiv tV h " ,n " i ™ >•» 

lllusfrnlton Z) EvW p™ e A ?‘ (18 f 72 '- Seelion 114, 

- iSRJS „7 5S5ET «rU 


PENAL CODE (I860). 

Held, on facts that presumption of murder 
gainst accused should have been drawn. See 

lX'* en , c * ■ » 872> - S. 114. Illus. (a). AIR 1955 
i>tL (Mad) 1217. 

S. 411 — Evidence Act (1872). Section 114. 
Illus. (ai — Presumption whether person is thief 
or receiver of stolen property depends on facts 
and circumstances of each case — Telegraph 
wires found in possession of accused — Accused 
denying recovery but giving no satisfactory ex¬ 
planation of their possession — Accused can be 
presumed to be receiver of stolen property — 
Telegraph Wires (Unlawful Possession) Act 
(1950). S. 5. See Evidence Act (1872), S. 114. 
Illus. (a). 1965 (1) Crl U 746: AIR 1965 Orissa 
123. 

“ S. 411 — Stolen property recovered from 
shop of A • No satisfactory explanation — Ordi- 
narilv A will be held guilty of receiving stolen 
property — Evidence Art (1872), S. 214. (1960) 

2 Orl JD 317: 27 Cut LT 159: ILR (1962) Cut 
542. 


S. 411, Note 6 

tion for his possession is either a. thief or n 
guiltv receiver, and it Ls not necessary for the 
prosecution to further show that possession was 
^rred to him from some other person ILR 

24 Cul LT 1058 Crl U 534- 

29. R 30MDB).^ 51 (55 ,0 ‘ P ‘ B) (P " S 


ln *• 4,1 “ Evidence Act (18721, Section 114 
illus. lal — Presumption when arises — It must 
be proved that goods found in possession of ac. 
rused were stolen. See Evidence Act (18721 Sec 
•ion 114. Illus. tal. AIR 1955 NIC (Pepsu)'5707. 

7. Possession after lapse of time. 

S. 411 — Accused found in possession of 
property taken in robbers- soon after commission 
ot robbery — Accused presumed to be guilts 
under Section 411. unless he could explain posses 

*!° n — Ev > d «*« Ap * l,R72K S " 4 - <19501 2 All 

FR and (19631 t All ER 21. Rel. 1964 MPU 


——S. 411 — Evidence Act (18721. Section 114. 
Ulus, (a) — Presumption about dishonest reten 
tion ^ ol stolen property — The words ‘receives 1 
or ‘retains’ are generally used together and 
though Illustration (a) to Section 114. Evidence 
Act. expressly refers to dishonest receipt of 
stolen property a presumption about dishonest 
retention of the stolen property may equally be 
made bv virtue of that Illustration. See Evidence 
Act (1872). S. 114. Illus. (a). 1958 Crt LJ 657: 
AIR 1958 Orissa 106. 

-S. 411 — Evidence Act (1872), Section 114. 

Illus. (a) — Applicability of presumption to 
offence under Section 412. Penal Code — It 
applies not only to cases of ordinary theft but 
also to cognate offences like dacoitv. AIR 1950 
All 398. Doubted. See Evidence Act (1872). Sec¬ 
tion 114. Illus. (a). 1958 Crl U 657: AIR 1958 
Orissa 106. 

-Ss. 411, 412 — Proof — Presumption under 

S. 114, Evidence Act — Effect — Proof of receipt 
from another not necessary — (Evidence Act 
(1872), S. 114, Illus. (a)). 

Per P. V. B. Rao. .1. — Sections 411 and 412, 
I. P. Code lav down the conditions required to 
be proved in order to convict a person as a 
receiver or retainer of stolen property. 

But if in the process of proof the Court 
draws a presumption under Section 114. Evi¬ 
dence Act, that a person who is in possession of 
the stolen goods soon after the theft, has received 
the goods knowing them to be stolen, then the 
requirements of Sections 411 and 412. I. P. C. 
are complied with and the conviction of the ac¬ 
cused under Section 411 or 412 on the basis of 
such presumption cannot be held to be bad on 
the ground that there is no evidence that the 
accused received the properties recovered from 
them from somebody else. 

Per Narasimham. C. J.:— The impression that 
when an accused is charged with an offence 
under Section 411. I. P. C. the prosecution must 
invariably establish affirmatively that the stolen 
property was first in the possession of some 
other person and then was transferred to the 
possession of the accused is erroneous and is 
not supported bv the decisions in AIR 1954 SC 
39 and 22 Cut LT 456. Where the facts found 
iustifiv the drawing of the presumption under 
Illustration (a) to Section 114 of the Evidence 
Act and a Court draws such a presumption it is 
obvious that the accused who was found in 
possession of stolen property soon after theft 
and who is unable to give a satisfactory explana- 


T"®’ — Question of recent possession of 

stolen article — Effect of. 

In ;i rase under Section 411. Indian Penal 
Code, no fixed time-limit could be laid down to 
determine whether possession was recent or 
otherwise. Everv case had to be judged on its 
own facts. 1961 MPLJ (Notes) 88. 

—-S. 411 — Evidence Act (1872). Section 114. 
Illus. (ai — Stolen bullock recovered from ac- 
cused little less than a vear of theft — Presump 
tion under Illus. tal cannot be drawn against 
him. See Evidence Act (1872). S. 114, Illus. (a). 
1964 (2) Crl LJ 338: AIR 1964 PunJ 400. 

8 . Possession must be exclusive. 


-S. 411 — Applicability — Possession must be 

exclusive — Recovery from women accused living 
with husbands — Effect. 

Where a house is occupied jointly bv the hus 
band and wife, it cannot in the absence of posi¬ 
tive evidence be held that one is in exclusive 
possession. Hence, where stolen articles are pro¬ 
duced from the house of women accused, who 
were living with their husbands, then the posses¬ 
sion cannot be said to be exclusively theirs, for 
the purpose of Section 411. 1955 Crl LJ 595: 

1954 AMU 129: AIR 1955 Ajmer 10 (11) (PI C) 
(Pr 8). 


-S. 411 — Applicability — Possession must be 

exclusive — Recovery from Jungle. 

A person may know where a stolen property is 
concealed without being actually in possession of 
it. Where the .stolen articles were produced bv 
the accused from the jungle, it cannot be held 
that the accused were in possession unless there 
was evidence to show thar the place was not ac¬ 
cessible to anybody else. 1955 Crl U 595: 1954 
AMU 129: AIR 1955 Ajmer 10 (11) (PI B) 

(Pr 8). 


-Ss. 411, 412 — Exclusive possession of stolen 

troperty — Property recovered from house In 
vhlch accused lives Jointly with his brothers -- 
Exclusive possession of accused Is not establish¬ 
'd. 

Where stolen ornaments are recovered from a 
louse in which the accused and his brothers 
ived jointly, it is impossible to hold that tne 
rnaments were in exclusive possession of tne 
ccused and so even if the property has | been 
•roved to be the proceeds of dacoitv. it is not 
ossible to convict the accused under S. 41-. 

Jrl U 586: AIR 1950 All 180 (181) (PI B) (Pr 
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__s. 4H — Apolirsibililv—Properly in custody 

of railway found in godown of accused—Offence 
__ Accused charged under Section 411 — Pro¬ 
perty not established lo be stolen property — 
Conviction under Sec. 403 not legal. See Penal 
Code (I860). S. 403. 1962 (2) Cr LJ 457: AIR 

1661 Assam 132 (DB). 


_S. 411 — Essentials — Possession and con¬ 
trol — Accused not knowing that property was 
subject-matter of theft — No conviction under 
Section 411 — Mere retaining or receiving is noj 
exercising act of control or possession. AIR 1955 
NUC (Assam) 2812. 

-S. 411 — Possession of stolen property — 

Evidence and proof of — Property found buried 
in field of accused—It is no proof that accused 
was in possession of it — It may have been 
buried bv someone else — Conviction under Sec¬ 
tion 411. cannot stand. ILR (1960) Bom 664: 

1960 Nng LJ 390: 1960 All \VR (Sup) 41: 1960 
All Cr R 264: 1060 Crl LJ 1429: AIR 1960 Bom 
488 (460) (PI B) (Pr 7). 

[Impliedly overruled on another point in AIR 

1961 SC 1808. Sec AIR 1963 Gui 159] 


-S. 411 — Evidence - Ownership and previ¬ 
ous possession of properly bv complainant 
proved — Accused found in exclusive possession 
— Inference — Presumption under Section 412. 
Penal Code, mav be drawn—In other cases ope 
under Section 411. Penal Code may be drawn 
when there is no such proximity as regards time 
and place and nothing more. General rule is to 
draw presumption under S. 411. Penal Code. See 
Evidence Act (1872). S. 114, Ulus. (a). AIR 1955 
NUC (Mndh B) 3862 (DB). 

-S. 411 — Possession must he exclusive — 

Stolen articles found in accused's unfcnccd com. 
pond which was accessible to all — Mere facl of 
knowledge of accused of existence of stolen arti¬ 
cles in such place is not conclusive proof of 
possession of those articles bv accused — Evi¬ 
dence Act (1872). S. 114 — Evidence — Apprecia¬ 
tion of — Criminal trial. (1965) 7 OJD 10: 31 
Cut LT 396: 1965 (2) Cri U 569 (669, 570) (Pt A) 
fPr 3) (Orissa) (DB). 

-S. 411 — Applicability — House in joint 

possession of accused and his father — Accused 
showing places of concealment of stolen articles 
in house — Presumption as to possession — In 
the absence of evidence that accused was in 
exclusive control of the house the possession of 
stolen property cannot be attributed to him. See 
Evidence Act (1872), S. 114, Ulus. (a). 1957 Cri 
U 1441: AIR 1957 Orissa 287. 

-S, 411 — Applicability — Possession must 

be exclusive. AIR 1955 NUC (Orissa) 1589 (DB). 

*- S. 411 — Stolen ornaments produced by ac¬ 

cused — No conclusive proof of possession of 
accused — Accused If guilty under S. 411. 

Where the accused produced certain stolen 
ornaments from a place which was easily ac- 
cessible to every one and which did not belong 
to them it cannot reasonably be held that the 
accused were actually in possession of the stolen 
property. Mere proof of knowledge of the place 
of concealment would not suffice to prove con- 
clusively that they were in exclusive possession 
°' accused. Where no conclusive inference 
can be drawn one wav or the other, accused can- 
?2f . b 0 c held guilty under S. 411. (1951) 17 Cut 

” s - 41 1 — Stolen property recovered from 
bouse In occupation of father and son — Con¬ 
viction of father, propriety of. 

• Where the house from which the incriminating 
article was recovered was occupied jointly by 


Inlhrr and son. Ihe hither cannot be convicted 
lor the offence under Section 411. L P. Code 
merely on the ground that he was Ihe karia ot 
Ihe joint family, unless it was established that 
the portion of the house from which the recovery 
wav made was in his exclusive and conscious 
posvession. AIR 1947 Pat 236 and AIR 1941 Pa! 
223 and AIR 1946 Pat 169. Rcl. on.; AIR 19al 
Pat 296. Distinguished. I960 BLJR 474: 1960 Crl 
LJ 1647: AIR I960 Pat 551 (552) (Pr 4). 

-S. 411 — Stolen properly taken out of pub¬ 
lic stream bv accused — Exclusive possession on 
pari of accused — Presumption — Utensils can 
he held lo he in possession of the accused from 
the fact of his going alone to the stream and 
taking out the ulensils when others failed to do 
so from I tie place of concealment in Hie stream. 
ILR 38 Pat 151: 1958 Pat LB 387: 1959 Crl LJ 
219: 1959 BLJR 198: AIR 1959 Pal 54 (60) (P» 
D) (Pr 21) (DB). 

-S. 411 — Stolen property recovered from 

verandah in joint possession of two accused — 
Conviction of one — Sustainability. 

Where stolen properly (gold tabiz) is recovered 
from an open verandah which is in joint posses¬ 
sion of both the accused, then the conviction of 
one of them under Section 411, Penal Code, can 
not he maintained for being in possession of the 
stolen property, unless there is something more 
to show the conscious possession of and absolute 
control over it bv the said accused. ILR 38 Pat 
151: 1958 Pat LR 387: 1959 BLJR 198: 1959 Crl 
U 219: AIR 1959 Pat 54 (60) (Pt E) (Pr 22) 
(DB). 

-S. 41! — Possession — If to be exclusive 

— Stolen properly found in well. 

Mere knowledge of the accused who is pro- 
secuted for an offence under Section 411, Penal 
Code, about the stolen property (ornaments) be 
ing in the well will not he sufficient to lead to 
the inference that he was in possession of those 
ornaments in the absence of nnv evidence ns to 
who had kept the ornaments in the well. ILR 
38 Pat 151: 1958 Pat LR 387: 1959 BLJR 198: 
1059 Crl LJ 219: AIR 1959 Pot 54 (60) (Pt F) 
(Pr 23) (DB). 


-Ss. 411, 27 — Applicability — Recovery of 

stolen goods from box in petitioner's house on 
production of key by wife — Conviction — If 
justified. 

Where, in the absence of the petitioner in his 
house, his wife produced the key of a box in the 
house, which box was found to contain stolen 
articles, the petitioner cannot, in the absence of 
nnv evidence to show that the incriminating arti¬ 
cles were held bv the wife on account of the noli 
tioner. be convicted under Section 411. AIR 1941 
Mad 694 and AIR 1944 Lah 339 (FB) and AIR 
1955 Ajmer 10. Rel. on. 62 Pun LR 737: 1961 
(1) Crl LJ 152: 1960 All Cr R 8: 1980 All WR 
(Sup) 65: AIR 1961 Pun| 30 (30) (P r 5). 

-S. 411 — Recovery of stolen gun at Instance 

of accused from place accessible to others — 
Conviction under Section 411 and S. 19 (f), Arms 
Act — If justified— (Arms Act (1878), S. 19 (f)). 

Where the nlacc from where certain stolen 
gun was recovered at the instance of the accused, 
is a place accessible to all and sundry, from Ihe 
fact of ihe recovery from such a place it is nol 
possjblc to conclude beyond reasonable doubl 
that the accused hnd concealed the gun there 
and therefore he was receiver of stolen property 
nJTV Section 411. AIR 1954 SC 39. Rel. on. 

' l : s . nfe 10 h0, . d «hn‘ the Run, which w 
concealed there, was m the possession of the no 

a™, * , “ 'i onvir,ion und er Section 10 (f). 
Arms Act would also not be instilled. ILR (1058) 
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I7~ S - 41 ‘ ~ Recovery of articles from open 
M em Ihnr ev “ enc * 1 V ,a, accused had concealed 

SutbVr . . ... 

'™ e r n .' he r,cld rrom wl,ich '»»* ornaments were 
recovered was an open one. and accessible to all 
and sundry K is difficult to hold positively that 

Th. f' U , ,Scd r was ,n Possession of those articles 
‘he fj, ct of recovery bv the accused is com- 
p.i.ihle wi.li the circumstances of somebody 
else having placed the articles there and of the 

theiv'wh S °7 h r :, r |, l ' iri,, « knowledge about 
their whereabouts and that being so. the fad of 

discovery cannot be regaided as conclusive pL! 

that the accused was in possession of these arli 

havc concealed them at that place and if 

there is no other circumstance to connect the ac 

Ron 4 M l' 'p he r Crime conviction underS^- 
cp ,0 R„V C - cmjnol be sustained. AIR I9.'»4 
IMli Rai roslincufchcd. 

11160 Raj L\\ o.37: ILR (I960) ft) R n J 14fl. 

——S. 411 — Applicability — Property found in 
Rosn"' e -i n -r'. m exr,usive Possession of accused — 

tm NUC fRnj; n 2M7. "" acrUsed - A,R 

0. Identification of stolen properly. 

——S. 411 — For conviction under S. 411. pro¬ 
secution must prove that property recovered from 
nrAf-Mfl' wis stolen property - No identification 
proceedings held before Magistrate in respect of 
-stolen property — Prosecution evidence merely 
showing that property recovered was similar in 
property — Accused held should be 
of doubt. AIR 1951 Aimer 50 (2) 


S. 411. Note 8 


size to stolen 
eiven benefit 

(50) (Pr .3). 

?* ? n ~ Pro,,f onr °nce — Identifiration of 
lew els bv women — Evidentiary value — Women 

,hp -r r klar,s Pven " ilh °ul marks 
or identification if they are whole and unbroken 

but they can never identify a piece of a necklace 

of ordinary type if it is made into several picres 

Atr» «ei C n P i Arl f,872 >- S 1088 Crl L.T 534: 
AIR 1958 Orissa 51 (DR). 

n 411 r B,,rdcn of Proof — Duty of pro- 
seculion — Currency Notes recovered from houses 
of accused — Inference of guilty knowledge. 

The mere fact that properties such as currency 
notes, alleged to be stolen, are recovered from 
some places in the houses of the accused persons 
cannot lead to an irresistible inference that they 
are guilty of dishonest retention of stolen property 
under S. 411. I. P. Code, when the currency notes 
recovered thus are unidentifiable and in fact were 
not identified by the complainant as part of his 
stolen property. The mere fact that the places 
from which the property was recovered at the 
instance of the accused are rather unusual and 
may indicate that the property did not belong to 
the accused would not relieve the prosecution 
from proving that the property did belong to the 
complainant and not to the accused and that the 
accused were in dishonest possession of stolen 
property. 17 Cut LT 93: 53 Crl LJ 910: AIR 1952 
Orissa 102 (162) (Pt A) (Pr 4) (DIM- 

10. Pointing out or production of properly. 


S. 411 — Pointing out properly hurled in 


open space — Possession — (Evidence Act (1872), 
Section 27. 

Where the ornaments were lying buried under¬ 
neath a palm tree in an open spare which was 
accessible to anyone, the fact that they were re 


covered from lhal place at the instance of n,, 
accused is not sufficient to hold that || lc accused 
m ,)OSSCSS ' on °l the same. AIR 1054 c r 
Ib l. on. 1956 All LJ 764; 1956 All WR (HC) 5 Jn 

--S. 41! — Recovery of goods stolen in dacoilv 
froni house of accused at tlirlr Instance — 
rusrd not Identified as those Involcd in dacoilv 
- Conviction under Ss. .395 and 412 - Legality 
— Applicability of presumption under Section 114 
Ulus (a). Evidence Act. 

l or a conviction under S. 112. the mere proof 
of knowledge or belief that the articles were 
stolen articles is no) sufficient. II must further 
l»c proved that the accused had knowledge or belief 
that possession of articles had been transferred 
hv the commission of a dacoilv. When sulTicicnl 
tunc had elapsed since the commission of offence 
and the recovery was not made from a place very 
near to the place of commission. Held that it 
would be proper to convict the accused under 
S. 111. 1058 Andh LT 476. 

411 — Evidence — Production of currency 
notes — No marks of Identification — Conviction 
on basis of production — Legality — (Evidence 
Act (1872), Ss. 9, 114, Illiis. (a) ). 

Currency notes are unidentifiable properties and 
if there is no evidence lhal they had any mark 
• »f identification the conviction on the mere pro- 
din-lion of currency notes cannot be sustained. 

ILR (1057) Cut 680: 24 Cut LT I: 1058 Crl IJ 
r34: AIR 1058 Orlssn 51 (57) (Pt F) (Pr 16) 
(DR). 1 

-S. 411 — Evidence — Possession of stolen 

properly — Accused proved to have knowledge of 
place of concealment — Sufficiency. 

Where stolen property is recovered on informa¬ 
tion given bv the accused from places which do 
not belong to the accused and which arc easily 
accessible to everyone, it cannot he reasonably 
inferred that the accused were actually in pos¬ 
session of stolen property. Mere proof of know¬ 
ledge of the place of concealment wotild not 
suffice to discharge the burden east on the pro- 
^erption. 17 Cut LT 93: 53 Crl LJ 916: AIR 1052 
Orissa 162 (163) (Pt IM (Pr 5) (DB). 

-S. 411 — Applicability — Article produced but 

from pawnee — Sufficiency for conviction. 

It is not necessary for conviction under S. 411. 

I. P. C.. that I lie stolen properly should have 
been physically produced from the actual posses¬ 
sion of the accused. All that is necessary for the 
prosecution to show is that the accused person 
after the properly was stolen came into control 
of the stolen propcrlv and lhal he did so dis¬ 
honestly or having reason to believe that it was 
stolen. Where the accused had pawned the stolen 
properly it was held that it satisfied the condi¬ 
tion that the accused bad come into possession 
of or bad received the stolen property although 
at the lime it was actually produced, it was 
produced not from the physical possession of the 
accused hut from that of the pawnee. (1854) 4 
I rip <44: (1855) 'U T JMf fa5. 1M. on. 1057 
RnJ LW 107: ILR (1950) 0 RnJ 1067. 

-S. 411 — Pointing out or production of arti¬ 
cles — Conviction. 

Where the only tiling which was proved was 
that the accused recovered the ornaments in ones- 
• ion from a thatch meant for tethering cattle of 
the family of the accused which consisted of 
several members and which thatch could not there¬ 
fore. be said to be in exclusive possession of the 
accused. 

Held.. Iluil il was possible for the accused to 
have knowledge of the place without mmscll oe- 
ing guilty for any offence and the recoveries alon 
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wen* not sufficient •«» jusliCv Dir conviction 
um |cr S. 411. 1951 BLW 74: AIK 1952 Rnj 20 

(22) (1*1 Cl (Pr M) (DB). 


11. Evidence nml proof. 


_S. 411 ••• Bag of charcoal removed from truck 

— Accused picked up casually as coolie 1o ac¬ 
company truck — It was not hi* regular duly lo 
accompany truck - Accused not in know of \vh:il 
was lo Inki* place MihscqiicnDv — Benefit <»l doubt 
*»jvcn lo accused ;md his conviction under S. Ill 
was set aside. (195!) 25 AMU 73. 

-S. 411 — Possession of stolen property — 

Burden of nrooL 

In order to .sustain ;i charge under S. 111. I. P. 
(’ode. it is necessary for the prosecution not onl\ 
lo prove that Hie accused was in possession of 
properly belonging to another person hut also to 
prove that the properly was .stolen properly ;md 
lu* retained possession wi'h that knowledge. Merely 
because a person is found in possession ol the 
properly of some other person tm presumption 
ran he raised l»v the < »*url that property was 
stolen property. The prosecution has to prove 
hv satisfactory evidence that there was theft and 
the properly in question was stolen. In absence 
of any definite proof on Ihe point, no presumption 
can he drawn in favour of the prosecution about 
the theft nr about the properly being stolen. 
1956 All WR (1JC) 596: 1956 All U 764. 

-S. 411 — Burden of proof. 

It is not upon Ihe accused to prove how he came 
to possess the peeper*v which is said to be stolen 
properly. Burden of proof lies upon Hie prosecu¬ 
tion to brine the guilt home In the accused. 1953 
All LT 173: 1953 AM WR (HC) 156: 1953 Crl U 
1125: AIR 1953 All 49 3 (493) fPi A) (Pr 6 ). 

-S* 411 — Confession bv accused charged 

under S. 411. I. P. Code, that they had taken 
part in a theft with a promise lo deliver the loot 

Subsequent handing over of part of the stolen 
articles and sale proceeds of some others— Admis. 
sihlilv of confession—Held dial confession would 
not he admissible in evidence. 1950 All U 738. 


411 — Evidence — Circumstantial evidence 
-"- Sufficiency -- The rule as lo circumstantial 
evidence is that it should he consistent and rnn- 
Mstenl only with Die guilt of the accused and if 
the evidence is consistent with nnv other rational 
flxphjnaljon then there is an clement of doubt of 
'vnlch Die accused must be given (be benefit. See 
Evidence Art (1872), S. 3. ILR (1056) Andhrn 

Olio. 

71 S. 411 — Burden of proof — Duty of prosecu¬ 
tion — (Evidence Ael (1872). Ss. 101-104). 

Er»>m the fact Dint the accused who is found 
m possession of complainant's buffaloes does not 
disclose the circumstances under which he receiv¬ 
ed them, it cannot he presumed Hint Ihe buffaloes 
nn< { become stolen property before he got them 
and that he bad Die requisite guilty knowledge, 
me btirdco is on Die prosecution to prove the 
CUiIt of the accused bv establishing the necessary 
mcredtents of Die offence. 1957 Crl LJ 340: AIR 
1957 Assam 35 (38) (PI C) (Pr 16) (DB). 


. * , — Dishonestly receiving stolen pro- 
ncr ;Y - Statement of one accused before Police 
, * j'nchas resulting in discovery of shop of 

reused persons who had sold certain gold after 
je theft — Allegation that the stolen ornaments 
converted into gold — No evidence to con* 
neci gold sold bv accused with stolen ornaments 
statement of accused could not be used ns evi- 
aR J. ,n . s . t ^ nreused — Accused held not 

GuJ LlTlOO ° nV0 M (I8?2K Sm 2? * (,060) 1 


- S. 411 — Evident- and proof - • Disclosure 
slatcniciit bv accused - Discovery of articles in 
consequence of that stabnient — Possession ol 
stolen articles with accused held could he pre 
sunicd -- Evidence Act (IK72E S. 114. II his. Iai. 
1964 ( 2 ) Crl LJ 293: AIR 1964 Him Pra 27 (28) 
(PI B) (Pr 12). 

... S. 411 -- Evidence Person found in posses¬ 
sion of properly taken in daroitv — lnlcrencc. 

ll ina\ 1 h* presumed Dial be knew Die prnpcrU 
to have been Moleii. but not that lie knew or 
|i;h] reason to believe Dial it was stolen in a da 
conv raDn l Ilian, in a Ihell. hee Evidenc e V< I 
118721, S. 114. Illustration (an. AIR 1955 NIC 
(MhcIIi Blin) 3781. 

S. 411 -- Essentials — Condition for mu- 

\iclion — The proper!* recovered was stolen pro- 
pertv. has to be proved. AIR 1955 NI C (Madh 
Bha) 3732. 

Ss. 41L 457, 380 - Applicability - Evidence 
Act 1 1872 1 . S. Ill • Accused charged under Sec¬ 
tions 457 and .’180 -- Evidence onlv of recovery 
of properly --- Accused held guillv under S. Ill 
only. AIR 1955 NEC (Madh Bha) 3375. 


-S. 411 — Evidence — Possession of accused 

incriminatory — False explanation — Effect. 

Where the nature of the property and Die nr 
cimislanccs indicate Dial the possession of Die 
accused was not in the natural course of things, 
bill was inerimitialnrv. the fact that a false ex- 
plaiiation was given hv the accused regarding 
receipt of the property makes Ihe prosecution case 
stronger and more accept able. 1054 Crl LJ 1713: 
AIR 1954 Manipur 13 (16) (Pi C) (Pr 6 ). 


-411 — Evidence — Possession of stolen 

properly — Sufficiency for conviction — Where 
a perusal of Die statements made hv the accused 
makes it clear Dial he did not make any state¬ 
ment lo the effect Dial lie kept Die stolen articles 
in Die place wherefrom they were found and 
there is nothing in those statements to show or 
suggest that the stolen articles could be deemed to 
have ever been in Ihe possession of the accused 
no burden is cast on him to show bow tic none 
to know the shop where the stolen articles were 
found. See Evidence Act (1872), S. 114. AIR 
1955 NI C (Mys) 024. 

G1 -- Information received from accused 
“ Admissibility in evidence — Accused charged 
of dishonestlv receiving stolen property — Evi 
deuce regarding discovery of stolen articles at 
uislan.e of accused admissible in evidence. See 
Evidence Ad (18721. S. 27. (1964) 6 OJD 284. 

S. 411 — Evidence and proof. 

Conviction under S. 411 of the Penal Code can 

ma,nl!, ' n l ri ■" "Iwenrc Of any proof 
at the accused persons were found near about 
Die place of occurrence, i.e.. where alleged theft 

V* rn|nm,,lc<, ; or Dial Ihev bad received Ihe arli- 
Hes from nnybodv else. The mere recovery of 
s.olen properties eerlainh is not enough for a 
coil* iciion under S. til. AIR 1958 Orissa 51. Rel 
on. (10o9) 1 OJD 430: (1959) 25 Cul LT 454, 

- s. 4U - Evidence.Art H872). S. 111 . Ulus, ( n \ 
a? " r s'oh-n coo,Is _ Burden of proof 
bile art mmtmg for the possession of stolen 

esHwi K , > ,m,e 1 n ,s n " 1 upon Iho accused lo 
• sl.ddi.sh beyond reasonable doubt that his c\ 

True !e V S ,T', . Evcn if '* niicht possible be 
i . lie is cnlilird lo nn arouillal. because the ori- 

. . *** Charge of dlshnnes! retention nf 

stolen currency notes - Borden of proof * 
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W here the accused is charged with dishonest 
retention of stolen currency notes, it is the duty 
of the prosecution to prove conclusively that the 
notes belonged to the complainant. If the pro¬ 
secution fails to identify the notes as part of the 
stolen property the accused is entitled to an ac- 
nuillal. The mere I act that the notes were pro¬ 
duced by the accused from some unusual con¬ 
cealed place may indicate that thev did not belong 
to the accused but that by itself cannot lead to 
the inference that thev belonged to the complain 
ant. (1951) 17 Cut LT 93 (DB). 

-S. 411 — Applicability — Explanation by ac¬ 
cused for possession accepted as true — He must 
be acquitted — Evidence Act (18721. S. 114. AIR 
1955 NUC (Punj) 458 (DB). 

-S. 411 — Evidence and proof — Where it is 

established that a dacoitv had been committed 
and also that property was recovered from an 
individual many days after the offence and there 
is no other evidence of that person’s participation 
in the offence, it would be unsafe to convict him 
of the offence of dacoitv on the evidence of the 
recovery alone. Where it can be assumed that he 
received the property from others and from the 
circumstances it can also be presumed under Sec- 
tion 114. Evidence Act that he had reason to 
believe when he received the properly that it was 
stolen he is clearly guilty under S. 411. See Penal 
Code (I860). S. 395. AIK 1955 NIC (Raj) 262 
(DB). 

12. Conviction and sentence. 


crime of receiving stolen cattle were dealt with 
leniently. Stealing a villager’s cow is a very 
serious offence and so is being in possession of 
such a cow knowing it to be stolen. The of- 
fence, therefore, should not be dealt with lenient- 
lv. 

Held, fine of Rs. 200 was inadequate. 87 Cal 
LJ 387: 1952 Crl LJ 1298: AIR 1952 Cal 616 (617) 
(Pt A) (Pr 3). 

-Ss. 411, 302, 379 and 201 — Murden for gain 

— Convictions under Ss. 302, 379 or 411 in alter¬ 

native — Acquittal of charge under S. 201 — 
Appeal — Conviction under S. 302 set aside and 
under S. 379 maintained. See Penal Code (I860). 
S. 302. 1953 Crl LJ 1889: AIR 1953 Mad 1006. 

-S. 411 — Conviction under S. 411, Penal Code 

— Accused of immature age — Circumstances 

showing that thev had I alien into temptation — 
Sentences set aside and release ordered on their 
entering into bonds to appear and receive sen¬ 
tence when called upon and to keep peace and 
be of good behaviour lor one year. See Proba. 
tion of Offenders Act (1958), S. 4. (1964) 30 

Cut LT 544. 

-S. 411 — Sentence — Accused sentenced to 

rigorous imprisonment tor six months — Appeal 
dismissed — In revision High Court releasing ac¬ 
cused on bail — Conviction upheld — As regards 
sentence considering the value of the property in¬ 
volved. the remaining portion of sentence was 
converted into fine of Rs. 250. 1965 Cur LJ 284: 
67 Pun LR 497: ILR (1965) 2 Punj 224: 1965 (2) 
Crl LJ 699 (700, 701) (Pt B) (Pr 6) (Punj). 


-S. 411 — Sentence — Conviction under — Re¬ 
lease on admonition — Legality — Section 3 of 
the U. P. Act is applicable onlv to those offences 
which were punishable up to two years’ imprison¬ 
ment. Section 411 Penal Code is punishable with 
imprisonment up to 3 years. Held that S. 3 of 
the L\ P. Act was not applicable. If the Magis¬ 
trate wanted to give the accused the benefit of the 
Act he should have acted under S. 4 of the U. P. 
Act. See U. P. First Offenders Act (VI of 19381. 
S. 3. AIR 1955 NIC (All) 3547 (DB). 

-S. 411 — Sentence — Charge under S. 302 

and S. 411 — Charge under S. 302 not proved — 
Conviction under S. 411 — Circumstances that 

accused was charged for murder and propertv be- 
longed to murdered person should not be taken 
in considering awarding sentence. AIR 1955 NUC 
(All) 2735. 

-S. 411 — Criminal P. C. (1898). S. 32 — Pro 

pertv stolen from train — Deterrent punishment 
is called for. See Criminal P. C. (1898). S. 32. 

1953 Crl LJ 1125: AIR 1953 All 493. 

-S. 411 — Sentence. 

Cases under the section cspeciallv when pro 
pertv found is propertv stolen from a railway 
train, call for determent punishment — Sentence 
of nine months rigorous imprisonment cannot be 
said to err on side of severity. 1953 All LJ 173: 
1953 All WR (HC) 156: 1953 Crl LJ 1125: AIR 
1953 All 493 (493) (Pt A) (Pr 6). 

-S. 411 — Accused found with propertv — 

Property not proved to have been stolen propertv 
—No other offence with respect to it shown—Ac- 
sed cannot be convicted under S. 411. AIR 1929 
All 917. Rcl. on. 1953 Crl LJ 1405: ILR (1952) 
4 Assom 387: AIR 1953 Assam 154 (154) (Pt A) 
(Pr 4). 

-S. 411 — Sentence — Offence should not be 

dealt with leniently. 

Life in villages in Bengal and elsewhere would 
become quite impossible if theft of cattle and the 


13. Practice and procedure. 

-S. 411 — Charge under S. 400 — Judgment 

convicting accused under S. 411. I. P. C. the onh 
material evidence — Witnesses to material facts 
not called again and examined — Judgment is in¬ 
admissible to prove connection of accused with 
crime. See Penal Code (i860), S. 400. 1963 f2) 
Crl U 121: AIR 1963 Andh Pra 314 (DB). 


—S. 411 — Practice and procedure — Accused 
f)und In possession of stolen articles forming sub- 
pet-matter of distinct thefts — Trial of accused 
nder S. 411 more than once — Legality. 

The accused cannot be tried and convicted 
nder S. 411 more than once unless there is evi- 
once to show that he had received the’ articles 
n different occasions. (1957) 2 Andh UR WJ 
1957) Mad U (Crl) 402: 1957 Andh LT W* 
959 Cr! LT 298: ILR (1957) Andh Pra 462: AIK 
959 Andh Pra 137. 

—S. 411 — Criminal P. C. (1898), S. 185 (2> 
heft in Assam - Stolen articles recovered from 
reused in Punjab - Case under S. 380 , Fen a 
lode registered and investigation started agains 
ccused in Assam - Subsequently case under w _ 
ion 411, Penal Code started against accused " 
>unjab _ Trial under S. SW, Penal Code, should 

el priority. See Criminal P. C. (1898), S. 185 

959 Crl LJ 169: AIR 1959 Assam 20. 

—S. 411 - Essentials for convictioni - Duty & 

)ourt to examine accused — JS,,* s 114. 

1898), S. 342) — (Evidence Act (1872), S. 

Ilus. (a)). - 4J1 

In order to convict a person under b. ^ 
. P. Code, it is first necessary *°[" pr0 . 
•ropertv found in his possession ^ « ol i n k „ e w 

iertv and next that the person concerned 

>r had reason to believe that the same a ^ 
•ropertv. Under illustration (a) • . j ra ^n 

h-ncc Act before a presumpioncould * ^ 

.gainst the accused person he has w 
o account for his possession. The answer 
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PENAL CODE (I860). 


Illu- 

3802 


sumption. Evidence Act (1872). S. 114 
In.linn (a). AIR 1955 NTC (Madh Bhnj 

S. 412 — Evidence - - Person found in pus 
session of properly taken in daroitv — Presump 
lion 11 may be presumed llial lie knew the pro 

ncrlv lo have been stolen, hut not, that lie knew 
or bad reason to believe llial 
daroitv rather than in a theft. 

(18721. S. IN. llluslration (a). 

(Madh Him) 3781. 

8. 412 — Benefit of doubt - 
offences under S. 395 and 112 - 
Suspjejous circumstances--Delay 
nol explained — No mention of 


it was stolen in 
See Evidence Act 
AIR 1955 NIC 


Prosecution for 
Penal Code — 
in filint* IM. R. 
accused persons 


in F.I.R. — Confession made by accused, not true 
Identification bv prosecution witnesses of ac 
cuved persons doubtful — Benefit of doubt held 
rii’b'lv given. See Criminal Trial — Evidence 
(19631 29 Cut LI 455. 


—'-Ss. 412. 411 — “Receives or retains anv stolen 
properly" — In S. 412 the words “receives" and 
“retains occur side liv side and the collocation 
of receipt and retention of stolen property is 
obviously intended to do a wav with the necessity 
of proving the presence of dishonesty -|| the time 
of possession. 1938 Cri U 657: AIR 1958 Orissa 
196. 

S. 412 — Evidence Act (1872). S. 114. Illus. 
Iralion (a) — Presumption about honest reten¬ 
tion of stolen properly The words ‘receives' or 
‘retains* are generally nseil together and though 
111 usl r;i I i«>n (a) to S. 111. Evidence Act, expressly 
refers to dishonest receipt of stolen property a 
presumption about dishonest retention mav equally 
be made bv virtue of that Illustration. See 
Evidence Act 1 18721. S. 114. Illus. (a). 1958 Cri 

U 657: AIR 1958 Orissa 196. 

S. 412 — Evidence Ad (1872). S. 114. Illus- 
Iralion (a) — Possession of stolen foods — Bur¬ 
den of proof — While accounting for the posses 
sion of stolen foods, the burden is not cast on the 
accused to establish bevond reasonable doubt llial 
his explanation is Irue. Even if it miflit lie true 
though tile itirv are not convinced that it is 
Irue. he is entitled to ail acquittal because the 
primary burden of provinf the entire case beyond 
reasonable doubt rests on the prosecution. See 
Evidence Ad (18721. S. 114. Illus. (a). 1958 Cri 

LJ 657: AIR 1958 Orissa 196. 

S. 412 — Evidence Act (1872). S. 114. Illus. 
trillion (a) — Applicability of presumption lo of¬ 
fence under S. 412. Penal Code — The principle 
of illustration (a) lo S. 114. Evidence Act applies 
nol only lo cases of ordinary thcfl bill also In 
cognate offences like dacoilv and when other 
necessary fads have been established, the pre¬ 
sumption under S. 111. can he taken recourse to. 
AIR 1950 All 398. Doubted. See Evidence AH 
(18721. S. 114. Illus. (a). 1958 Cri U 657: AIR 

1958 Orissa 106. 

—S. 412 — Proof — Presumption under Sec 
lion IN. Evidence Art — Effect — Proof of re¬ 
ceipt from another no! necessary. Sec Penal 
Code (1800). S. 411. 1958 Cri LJ 534: AIR 1958 

Orissa 51 (OB). 

-Ss. 412 and 390 — Accused found in posses¬ 
sion of articles taken in daroitv soon after its 
commission — Presumption is that accused was 
one of the dacoils and not receiver. Sec Evi¬ 
dence Ad (1872). S. 114. Illus. (a). I960 BLJB 

208: I LB 39 Pat. 361. 

-S. 412 — Applicability — Person found ir. 

possession of properly taken in dacoilv soon after 
commission of dacoilv — Proper inference to he 
drawn is that he was one of the dacoils. See 


S. 412. Note 2 

Penal Code (18601, S. 395. AIR 1955 NUC (Pnt) 
3235 (I)R). 

•-S. 412 — Evidence. 

Held, that recovery from the possession of the 
accused of certain ornaments identified to |, c 
forming part of proceeds of the dacoilv, within 
3 weeks, was sufficient !o establish a case against 
him under S. 412. ILK (1050) Punt 140: 1957 
Cri LJ 678 (681) (Pt B) (Pr 10) (Punjab). 

—S. 412 -- Applicability — Accused found in 
possession of camel shortly after commission of 
dacoilv — No proof that he was one of the dacoils 
Accused unable lo justify possession and dis. 
honestly denying possession could he convicted 
under S. 412. 1958 Raj LW 527. 

-S. 412 — Evidence and proof — Where it is 
established that a dacoilv had taken place and 
also that properly w as iccnvcrcd from an individual 
many days after the offence and there is no other 
evidence of that person's participation in the of¬ 
fence it would he unsafe lo convict him of (he 
offence of daroitv on the evidence of recovery 
alone. Mere possession of the property bv I hr 
accused is not enough to convict him under Sec¬ 
tion 412. See Penal Code (1860). S. 395. AIR 
1955 NIC (Raj) 202 (DB). 


3. Joint possession. 

S. 412 — Conviction — Property looted in 
dacoilv found in house jointly occupied bv two 
brothers — It is difficult lo convict one of them, 
when I here is no evidence from whose posses¬ 
sion property was recovered. AIR 1955 Nl’C (All) 
3518. 

- S. 412 — Applicability — Possession of stolen 

properly — Co-owner of premises from which 
properly is recovered — Liability of. 

The mere circumstance that certain persons were 
CO ow ners of premises from which stolen pro¬ 
perly is recovered is not by itself wholly sufficient 
In establish anv criminal liability to sustain n 
conviction under S. 412 L P. Code, unless there 
are other circumstances showing that they (or 
anv of theml were well aware of the exislence of 
*uch properly and were in control thereof. 62 
Cri U 154: AIR 1951 Pal 296 (298) (PI C) (Pr 2) 
(DB). 

4. Sections 412 and 395. 

-S. 412 — Ingredients of offence — Recovery 

of goods stolen In dacoilv from house of accused 
at their Instance—Evidence relating to Identifica¬ 
tion of accused not believed — Effect — Convic¬ 
tion under Ss. 395 and 412 — Legality. 

Held il would he meaningless lo convict the ac¬ 
cused both under Ss. 395 and 112. 1068 Andh 

LT 476. 

-S. 412 — Applicability — Case of dacoilv— 

One of accused found in possession of nrhne' 
stolen in daroitv soon after commission of dacoin 
Evidence establishing that he was not on scene 
«>r dacoilv at the time of its commission but wan- 
ing at some distance in a lorrv — He can nr 
convicted under S. 412 and nol S. 395. W 
Penal Code MW,01. S. 395. AIR 1955 
(Assam) 4191 (DB). . 

-S. 412 — Article taken away In dacolly 

In accused's possession after two months 
humptlon. — Conviction. 

Held. Il.nl it would nol be fair or safe 
Ihr presumption Dial lljc accused look P- ^ 

I lie daroitv. but that ll.e circumstances ol - 
rasp and bis association with the nl * icl ! ‘. j|,c 
justified I be presumption that he rerei cd 
article with the knowledge that if hid J”J lIol , 
i,mud in a dacoilv and therefore. Ins const 
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dmuld l)i* allured into niu* under S. 412. 15157 

Crl LJ 1457: AIR 1957 Tripura 48. 

5. Practice and procedure. 

-Ss. 412, 595 — Practice and procedure — Con¬ 
viction ol same a ecu.set! under Ss. 395 and 412 
is not proper. See Penal Code (18501, S. 395. 

1956 Cri LJ 602: AIR 1956 All 336. 

-S. 412 -- Simultaneous convictions under See. 

lion 412 and 395 — Legality of — Held are not il¬ 
legal. See Penal (.'ode 1181*01, S. 395. 1956 Andh 
LT 915. 

-S. 412 — Criminal P. C. (IK98i. S. 297 - 

Non-direct ion -- Charge under S. 412, Penal Code 
-- Charge to jury is detective and eomjrlion is 
vitiated. See Criminal P. C. (!K98i, S. 297. 1952 

Crl LJ 1027: AIR 1952 Cal 491 (DHL 

Ss, 412, 395 — Accused convicted under Sec- 
lion 395 -- lie canned |».- convicted under S. 412 
in respect ol* production of articles taken in 
dacoilv. AIR 1944 Cal 39 and AIR 1956 All 330. 
l oll. 1960 BUR 208: ILR 39 Pal 361. 

SECTION 414 

- —Ss. 414, 410 — Despatch of woollen goods 
and bed-sheets bv rail\va\ — Goods found mis. 
sing from railway wagon — Large ((uanlilv of 
goods similar to those proved to have been des¬ 
patched recovered at the instance of accused — 
Absence of adequate explanation for presence ol 
such large quantity of articles similar to those 
louiid missing -- Recovery of goods within few 
davs ot their disappearance and presence of silk 
and paper labels of the consignor on mosl of the 
woollen goods recovered and of certain maim 
•script writings on the bed-sheets written by some¬ 
one connected with the consignor — Above cir- 
cumstames held sulTicieiil to juslifv the finding 
imd the properly recovered was proved to be 
stolen property. See Penal Code (18601 S 110 
1904 rn Crl U 129: AIR 1904 SC 170 

f ~‘ S - * 14 - S^ral accused under the sec- 
lion — All acquit led on ground that properly re- 
covered was not proved lo be stolen properly - 
Appeal against acquittal of some of the accused 

tesu 

m , S v u^, c S^'' s r c, l r i ' s “ 

uicnl7. S ’ ~ C#nv,rl,on ,mder ~ Require- 

u..!!ei S S M0 414 C |hM ,rV f< ,’« r a pmon •** ennvicled 
i 4 4 ! h 1 n, 1 , " , "lhei person must | )e traced 

h ri Ti <0nVI ‘ : P ‘ °. f ,,n olFenre ol eomniillinu 

I nl" h , 9S - simplv lo esliiblish 
he property recovered is stolen property nnd 

hut he aecused provided help in its eoneenlmcn 
674- .0M S AH OT L SC 'L R , ,46: 1003 »** 

mciVW*' ,5: “i“i® 

4,4 _ s<- ' , l ,e — Conviction under — Viter- 

"UTs-V-S, 

stolen — Absence of finding as to recclDl nf such 

!ta4,4 7, W “ 

P ,S Gurl V. " n<1 Sanknr Snrnn JJ.:— Section 414 
Hearlv applies, as its hm C i,n C c shows, to persons 


disposing 


the 


stolen 
414 


who voluntarily assist in the selling or 
ol or making avvav with properly. Assistance 
inrun*, that there must be a person assisted. Ex¬ 
tent in the coloquinl srii.se. a mail cannot be said 
to assist himself. There must be another pci soil 
whom lie assists. 

Neither the thief nor the receiver ol 
properties can come under S. 414. Sedioji ... 
aims at bringing within its scope persons who have 
not been proved lo be in possession ol the pro- 
perl v. The thirl naturally is in possession ol the 
properly. So is the receiver of the stolon pro 
prrlv. Itul there may he a third category of per¬ 
sons who never gel actual custody or possession 
ol the stolen properly and vet assist in its dis. 
posal. It is In (hat category id persons that sec¬ 
tion III, I. I\ C. would be applicable. 

Hence where a person sells a properly knowing 
it lo he stolen properly, lie cannot be convicted 
for an offence punishable under S. 414 or S. 411 
°t the Indian Penal (aide in the absence of any 
hnding about the receipt o| (hat property by such 
person. AIR 1926 Horn 71. Ret. on. 1952 
Cri LJ 964: AIR 1952 All 481 (484, 485) (Pt E) 
(IVs 19, S0|. 

-S. 414 - Applicability — Dacoilv — Accused 
not taking purl nor receiving any articles but 
throwing away a bundle inlo well — Olfcnce com- 
milled bv him is one under S. 414. 1957 Cri LJ 

(p ,: 41" ^ ndhra l>ru ** H - (485) (Pi F) 

- ; S. 414 — Properly’ — Meaning of. 

\\ here dedication ol a bull was for a public 
purpose and in the name ol the idol n| Ihe village 
Icinplc and the Mahanla n| Ihe temple was look- 
mg alter the bull with the help ol the villagers 
there is no juslilicatioii for holding lhal the bull 
wa.s I ere lies! in and therefore, res nulliiis. The 
property in Ihe hull remained, alter tin* dedica- 
[ion. in the temple lor Ihe liencHl ol ihe vil 
lagers h was. Iherelore. propertv which could 
lorm the Mihicel mailer of an offence under Sec 
don 414. ILK II Marl 115. Rel. on: MR 17 Ed 
8:»2. Disling, 1052 Crl LJ 1141: ILR (195l\ *1 

Assam 123 (124) (Pr 8 ) 

778 s. 414, 379 — Scope, 

Tin- auili of I lie (icrusod depcmK no| on H, ( . 
nu n- ownership nf Hie properly in miv one htil on 
il\ removal I mm Ihe possession nf Hu- owner and 
appropriation. AIR 1055 NI C 

“ 04 — OfTenre under 

Proof, 

Ihr word helieve' in S. Ill is mtieli slroncer 
wmd I urn (lie word ‘suspeel' :in< | iherelore lo 
establish an ufTen-e under it. il will not sulTiee 

"h d he ,h:,t ," u ' arcUswl WII* careless or 

, e 1 ll:,ll 1 , r, '" s ""s '<* susne. t that (he properly 
"V |i"' l o, eslahhshin,. an otTenee un’h? 11 • 

inlencd that the accused had reasons To ^Tlieve 

fe rasa. w iiJfftjsw’- ,Er • 


(M.vsj 945 | Dll). 
— Ingredients — 


SECTION 415 
SYNOPSIS 

1. Scope. (:,ul, ‘ OHB0I. S. 415.1 

2 . Intention. 

l t nl or 

5 . Damage necessary, 

7. SKS? 10 P«llcj. 

3: aarj—r* °' 
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1. Scope. 

Ss* 415 and 419 — Offence of cheating — 

hen constituted — Cheating by personation — 
Accused applying for post in Medical service in 
pursuance of notification of Public Service Com¬ 
mission — False representation as to name and 
qualification made in application — Accused ap¬ 
pointed by Government to the post and drawing 
his salary for several years — Accused held guilty 
under S. 419. 

Cheating can be committed in either ol the two 
wavs described in S. 415. 1. P. C. Deceiving a 
Person is common in bulb the ways ol cheating. 
A person deceived may be fraudulently or dis¬ 
honestly induced to deliver any property or to 
consent to the retention ol any property by any 
person. The person deceived may also be inten¬ 
tionally induced to do or to omit to do anything 
which he would not have done if not deceived and 
which act of his caused or was likely to cause 
damage or harm in body, mind, reputation or pro 
perty. 

Held on facts, (i) that as the accused had 
served efficiently and obtained good reports from 
his departmental superiors there was no likeli¬ 
hood of causing any damage to the reputation ol 
the Public Service Commission by such appoint¬ 
ment. In the circumstances the accused had not 
committed the off ence of cheating as defined in the 
latter part of S. 415, I. P. C. even though he had 
deceived the Service Commission by representing 
himself to be a duly qualified candidate and thus 
induced it to select him for the post; (iij that the 
conviction of the accused for the offence of chea- 
ing l»v personation punishable under S. 419, I. P. 
Code was correct. The representation made bv 
the accused to the Service Commission continued 
and persisted till the final stage of the Govt, passing 
an order ol appointment and that therefore, the 
Government itself was deceived by the misrepre¬ 
sentation he had made in his application present¬ 
ed to the Service Commission. Though the Public- 
Service Commisson was independent statutory 
body doing advisory function deception of such 
advisor was deception of the Government which 
is expected to pay heed to its advice and act ac¬ 
cordingly. In consequence of the appointment. 
Government had to pay him the salaries which 
fell due. There!ore. the accused bv deceiving the 
Government dishonestly induced it to deliver pro. 
pertv to him and thus committed the offence of 
cheating under the first part of S. 415. I. P. C. 
Kanumukkala Krishnamurthy v. State of Andhra 
Pradesh. 1964 Mad WN 647 : 1965 SCD 618: 
(1965) 2 Andh LT 111: (1965) 1 Mad LJ (SC) 23: 
1905 Mad U (Cri) 144: (1965) 1 SCJ 268: (1965) 
1 Andh WR (SC) 23: (1965) 1 SCWR 16: 1965 
(1) Crl LJ 355: AIR 1965 SC 333 (335, 337, 338) 
(Prs 9. 16 to 18, 25, 26). 

•- Ss. 415. 511 — Applicability — Interpola¬ 

tion In document mode In January, 1944 — Con¬ 
tract with Government made on 2-3-1944 but to 
come Into effect retrospectively on 11-11-1943 — 
Offence. 

Feld, that latter date could not be utilised to 
impute criminal liability to accused for act done 
bv them before the contract was executed. 

The interpolation of an inflated figure in the 
document was made by the accused in January* 
1944. whereas the contract entered into with the 
Government of India was dated March 2, 1944. 
That contract was to come into effect retrospec¬ 
tively, i.e., from November 11, 1943. 

Held, that whatever legal effect it might have 
on the civil rights of the parties under the docu¬ 
ment. it was impossible to invoke the said date 
to impute a criminal liabillv to the accused for 


an act done bv them before the contract was ex¬ 
ecuted. Though the document might have been 
I urged m anticipation ol the execution of (he 
contract with the Government, there was nothing 
oil record to prove that fact. The interpolation 
might have been made lor many reasons. The 
Court was not justified to base a finding on a 
pure surmise that it might have been done only 
in anticipation of the accused entering into a 
contract with the Government. State of Bombay 
v. Rusv Mistrv. 1960 Cri LJ 532: AIR 1900 SC 
391 (397) (Pt D) (Pr 14). 

#-Ss. 415 and 420 - Place of trial - Of- 

fence under S. 420 committed in Bombay — Ac. 
cused a Pakistani national at time of commission 
of offence — If liable—He must be held guilty 
and punished under Penal Code notwithstanding 
his not being corporally present in India at the 
time. Mubarak Ali Ahmed v. State of Bombay, 
1958 SCJ 111: 1957 Crl LJ 1346: 1958 MU (Cri) 
42: AIR 1957 SC 857. 

-S. 415 — 'False pretence' — Meaning of — 

English Law. 


llalsburv's statement ol law that ‘the false pre¬ 
tence must be of a fact that exists or has existed', 
does not apply to India. For false pretence in 
English Law is narrower in its application than 
what is contemplated bv 'cheating' in S. 415, 
I. P. Code. A promise as to future conduct not 
intended to be kept is not bv itself cheating under 
English law, bul under the Penal Code this will 
amount to cheating, as is clear from a reading 
of Illustrations (I) and igl to S. 415. 1900 All 
LJ 33: 1960 Crl LJ 188: 1960 All WR (HC) 07: 
1960 All Cr R 84: AIR 1960 All 103 (111) (Pt D) 
(Pr 32) (DB). 

-S. 415 — Essentials— Ingredients of “cheat- 

ing" stated— Intention of causing wrongful gain. 
AIR 1955 NIC (All) 1734. 

-Ss. 415, 417 — Banker not paying caslomer. 

A banker cannot he charged under S. 417 for 
not paying the customer the money deposited bv 
him. He only incurs a civil liability. 1951 AH Cri 
C 12: 1951 AWR (HC) 85: 1950 All U 808. 

-Ss. 415, 420 — Requirements. . 

In order to bring a case within the ambit ot 
Section 4‘20, I. P. Code, it is necessary that there 
should he a direct connection between the false 
representation and the delivery ol the properlv 
for the doing of something by the persop 
deceived. It is also necessary that the act or tne 
omission complained of should cause or is JJlMjn 
to cause damage or harm to the person inl^av. 
mind, reputation or property. 1956 Andh LI wo. 
1956 Andh WR 805. 


-Ss. 415, 417 and 420 — Scope - Cheating - 

Vilful misrepresentation of fact with intent 
lefraud — Money obtained bv accused on hypo 
hecation bond bv false representation that pr - 
>erlv belonged In him - Offence feU* "Kg 
lection 420. Pemil Code. 1061 Ker LT SIS: W* 
I) Crl U 649. 

-S. 415 — Sale of colton bv sample - Col on 

applied not shown to be of kind cheaper 
otton of sample — Charge of cheating ca "“ 

>e levelled against sellers, as elements of 
ion and of dishonest inducement were 

960 Ker U 654: 1962 Mad H.PU rH LJ 
<er LT 539: (I960) 1 Ker LR Ml: Mg J ri 
1600 : AIR I960 Ker 389 (390) (Pt C) (Pr &)• 

-S. 416 - Dlshonesl Intention - ■“'JjjjJ 

ind retaining properly without dlshonesl w , 0 
ion — Conduct, though unethical In rein* * 
elurn property, cannot attract the sectlo . 

It is onlv where a fraudulent 
ends to delivery of property, which is dishon 
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lv retained, Ilia! tin* ingredients ol section 415 ol 
I lie Code a re established. Otherwise everv debtor 
who repudiates his civil liability, on some False 
pretext or other, would be guilty ol cheating, and 
that is not the law. The criminal process can 
only be used against u person, when the ingredi¬ 
ents ol the offence are proved by the complainant, 
beyond any element of reasonable doubt. Because 
the conduct oi a debtor has been highly unethical, 
the criminal process cannot be used against him. 
in order to compel him to discharge a civil 
liability. 1905 All Crl R 429: 1965 All WR 

fSupp) 19: 78 Mad L\V 164: 1965 (2) Cri LJ 614: 
AIR 1965 Mad 452 (453) (Pr 2). 

-S. 415 — Essentials— Ingredients of offence. 

The definition of cheating in Section 415. I. P. 
Code, consists of two parts to both of which the 
words by deceiving any person” apply. The first 
part is applicable if there is deception and the 
accused has attempted fraudulently or dishonest¬ 
ly lo induce ihe complainant lo deliver property 
to him. But the second part does not require the 
inducement to be fraudulent or dishonest ILR 
(1950) Nag 908: 1951 All WR (Supp) 45: AIR 

1951 Nag 315 (317) (Pi C| (Pr 15). 

Ss. 415 and 420 — Scope — Words ‘which 
act or omission Is likely lo cause' In second pari 
have no application lo flrsl part of section — 
Deception resulting In obtaining properly dls 
honestly from person deceived — Sufficient to 
constitute offence. 

Section 415 consists of two parts. The flrsl 
refers lo Ihe utlencc of cheating committed by 
fraudulently or dishonestly obtaining delivery ol 
ally property from Ihe person deceived. That par! 
also makes the act bv which the deceived person 
is made to consent to Ihe retention of such pro¬ 
perly, an offence of cheating. The words ‘which 
act or omission causes or is likely to cause 
damage or harm to that person in body, mind. 

prP ?* rl *’ occurring in the second 
fir 1 * ° f 4 Sec * 10 ? 415 » have no application to the 
nnil ^ art .k 0f l £ at Sec,ion - The v have reference 
tadLlV.k* ^ ffcn . cc J of cheating committed by 
maucing the deceived person to do or to omit to 
do something which he would not do or omit to 
<io if he were not so deceived. 

rhI^H PCht . l k D t r *** u policc constable who was 
u Wllh committed an offence ol 

secular in a Rp roache d the son of the Police Pro- 
tn „ii A hi of ^ Prosecution, and induced 

-.y , f™t w w ., ,h joS;: i,lo “ r ■“ ’" ke ,hB «■”> 

J he - S0 ? of lhe Police Prosecutor 

lentil Hi d K CeiVe 1 and havin * been fraudu - 
{2Hj nflno ^honestly induced to deliver the 

cheatin^ r 3 £ ,be P'^ioner. the offence ol 

the Detitim»M- h $o eb M und °“btedly committed bv 

frH» P 3 ,1 My ® U 107Q: 1903 Mod U 

iiui) !mW) Cfl U 869 (860) (Prs 8 ,0 

^ S * JJ5 A , l,e « a, :°n ° f nil-correct solution to 
C„ “ TLV bu \ fallure to off er prize - 
made Lf heaU ? / S °, r breach °f contract held not 

3* mffi W) Co ° 05.“' Aet ,18721 ' s - ">• "* 

J^-S. 415 — Essentials — Deception — Whol 

n „ D ' c ">'T « nn essential ingredient of the 

^~lectio ! 5 7t5 C0Se n?,e C f rninC f 0I ? ,y flrst Portion 
■secuon 41 o - Question of inducing person 


deceived In do or omil lo do docs nol ruler. Sc* 
Penal Code M860). S. 120. 1963 (1) Cri LJ 716 

(Tripura). 

2. Intention. 

-Ss. 415 and 421) — Intention to cheat cun 

only be gathered from surrounding circumstances 

1960 All LJ 33: 1960 Crl LJ 188: 1960 All WR 
(HC) 67: 1960 All Cr R 84: AIR 1960 All 103 
(111) (Pt F) (Pi 35) (DB). 

-Ss. 415 and 420 — Intention lo defraud. 

A negotiated an accommodation draft with his 
friend B and told Ihe latter that the dratt would 
he honoured if il was presented 14 days after 
date. Subsequently the Bank decided not lo 
honour the draft when il was presented. The cir 
curnstantes tended to show that A honesth 
believed at the time of negotiation that when the 
dratt would be presented subsequently, il would 
be honoured: 

Held, that A was nol guilty of cheating. AIR 
1951 Assam 82 (85) (Pr 13) (DB). 

71 S * 4 J 5 — Borrowing money on representa¬ 
tion — Intention lo defraud — Absence of. 

A borrowed money Jrom B on promissory 
notes on the representation that he wanted the 

rrr ur * en * lv . for depositing it with the forest 
department. B lent the money not because of A'« 

so vent 4 h? bU ‘ b ^'f use he knew »>«*t A wav 
solient A however did not make the deposit on 

twT , ” f* rlU I" dispu,e be,ween liim and the 
forest department. 

t isr £ 
ssnar 

!»a'( 18 sVI pS'i. 1 5 5 ) 2 c, ‘ u m: *<* '«» M- 

ryi; JsssTkssrs- 

SSi®* p,ea ,n defence to charge of cheating - 

•Ion I and S. 56 ( 1 ) ( a ) ' ,1882) ‘ S- 3 * 

P T t ,,bi T o| Explanation (1) to Section S T 

r jstsv. ^ 

xrz aer* j3s-sr S*vrir* 

encumbered some properly to “r> i„. A - hus 
deed and he then sells it • . *'.„, a re S | slercd 

that the primer tv wax Z™ *V C • present- 
»ot acquire a ,j ns “^cumbered. ‘C 1 can 

he must be deemed to hnv„K , pro t > ? r ' v because 
Previous registered sale deed in "°, ,ice ° f 
hut nevertheless he was ri iHp i, f * V0 . Ur of 'B* 
° n a misrepresentation n» ri ? pa « r * money 
‘r " S "‘Z ” ff d '„ bv r \ Bn " ".ire 

Joctrinc of constructive ° f chen,ln K- The 

ported into criminal | n \t f or ^L Cnnn °' be ini- 
mmmg whether a person • lhe ., Purpose of deter. 
?f ‘heating or nol n j s 't’l.f U ' , , V °f ,be °ffence 
•mporlant and not' wheihe? 'T" " which i» 
leeat duty to disclose or sunn™. V". ,s und er n 
knowledge. The non-disclosure "' i,hin his 

registered encumbrances will not nr he , P revious 
of ll ' 1 p Previous mortgagees a ^^. ec, ,he right 
complete title to the d W '. 11 no ‘ Pnss „ 

t ul a t sw#* ■ 4 £■ 

" nl 8i " : A,n '»« eiml"?! (BMP, 1 .* U»«i 
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3. Fraudulent or dishonc.st inducement. 

Ss. 415 and 420 — .Applicability — Bogus 
schemes — Persons induced to deposit money — 
False representations and suppression of mate¬ 
rial facts — OlYence. 

Held, that the pmmotors of Bharat Helpers 
aiul their associates cheated a large number of 
persons and thereby induced them to deliver 
money in the lorm <>| deposits and, therefore, 
the oiTcnce under Section 420. was clearly esta 
hlished. 1960 All LJ 33: I960 Cri U 188: i960 
All \VB (HC) 67: I960 All Cr B 84: AIR 1960 
All 103 (109) (Pt A) (Prs 24, 25) (I)B). 

-S. 415 — Sale of land — Dishonest Induce¬ 
ment by accused as to his title to land sold. 

It a person dishonestly induces another to 
believe that he is the sole owner of a certain 
land while in fact he is not, and deceives that 
person into purchasing the land his act amounts 
t«» cheating as delined in Section 415 of the Cotie. 
It there is an indemnity clause in the sale deed, 
the purchaser can also maintain a civil suit, but 
that la«l does not preclude him from launching 
a criminal case, lor cheating. 1959 MPC 40: 1939 
MPLJ INI: 1959 Jab IJ 212. 

-Ss. 415, 417 and 511 — “Fraudulently” — 

Fraud, meaning of — On facts held accused 
could be convicted under Section 417 read with 
Section all. 1LB (1950) Nag 908: 1951 All \VB 
(Sup) 45: AIR 1931 Nag 315 (316) (Pt A) (Prs 6. 
10 ). 

S. 415 — Accused honestly believing 

himself to be god incarnate and inducing others 
to believe it — No evidence of deception — No 
alienee under Section 417 held committed. 1952 
Cri LJ 772: 19 Cut LT 127: ILB (1952) Cut 199: 
AIR 1952 Orissa 149 (159) (Pt A) (Pr 4). 

-Ss. 415 and 495 — Scope — Misrepresenta¬ 
tion. Where the accused an employee ol a firm 
who was not authorised to receive or encash 
cheques on behalf of the firm, had by getting an 
employee of the treasury to identify him as a 
partner of that firm induced the treasury officer 
to deliver money to himself on certain cheques 
issued to the lirin bv Government and used the 
same: Held, that what the accused did might 
amount to cheating blit not criminal breach ol 
trust. A1B 1955 NIC (Pal) 4990. 

-Ss. 415 and 429 —■ Applicability — Woman 

Irnudulentlv induced to believe that she was 
executing conveyance deed for Rs. 13.909 — Con¬ 
veyance in fact for Rs. 7.500 — Signing of con¬ 
veyance and handing it over to purchaser would 
come within latter parts of Ss. 415 and 429. 
2 Sau LB 122, Explained. AIR 1055 NIC (Sau) 
957 (DB). 

4. Properly. 

-Ss. 415 and 429 — Property — Meaning ol 

— “To deliver any property” — “Property” 
means movable properly AIR 1955 NI C (Sau) 
957 (DB). 

5. Damage necessary. 

-Ss. 415 and 419 — Cheating — Ingredients 

— Damage or harm must have licon caused to 
person deceived and not to any one else — 
Damage In mind Includes menial pain or anguish 
and nol merely Injury to mental faculties. 

Where Hie accused pretending to be a certain 
well known eve specialist induced the com¬ 
plainant to allow him to perforin an operation 
on the eve of bis 12 year old son and thereby 
deceived the complainant causing him a good 
deal of menial anguish. 

Held, that llic accused was guilty under Sec. 
lion 419. I. P. Code. 1962 Alt Cr B 25: 1062 All 
WR (HC) 1: 1961 (2) Cri IJ 759: AIR 1061 All 
039 (640) (Pr 5|. 


-S. 415 — Loss or damage arising from acl ol 

cheating must be proximate and not vague or 
remote. 

The hiss or damage spoken of in the latter 
par, o| Section 415 which delines 'cheating* 
must lie loss or damage which is the proximate 
result of the act. It must be a natural conse¬ 
quence of the act complained of. It it is a mere 
possibility and not a necessary consequence of 
Hit* act, such loss or damage, even it it actually 
occurs, would not satisfy the element of damage 
which is «»ne ol the essentials of the offence ol 
cheating as defined under Section 415. 1. p, c. 
The question whether loss or damage is likelv to 
o»ci:r to the person deceived, in a particular 
case, has to be determined with reference to the 
lads and circumstances of that particular case. 
It is not a question which can he determined 
with reference to anv particular view of the 
fads taken in a particular case. 1952 RD (HC) 
175: 1952 All LJ 232: 1953 Cri IJ 815: AIR 1053 
All 381 (381) (Pt A) (Pr 6). 


-S. 415 — ‘Damage' — Meaning of. 

It cannot be said that the Public Service Com. 
mission lias a physical body, though a mind foi 
d mav not be strictly wanting. Nevertheless, il 
would be indisputable Ibat il lias a reputation as 
an entity and that it would consist in its abilil) 
to make the right selection of candidates after 
due consideration of the applications before it 
In such a case, it il is led or beguiled to make an 
unworthy selection or to select a person who is 
incompetent or disqualified, such an ad cannot 
but be held It) ailed the reputation of the Pub¬ 
lic Service Commission and as a consequence 
thereof damage or harm would follow. No special 
proof ol damage or loss need he insisted upon, 
as the Itodv deceived in anv case had been 
harmed. Where- there is fraudulent inducement 
bv the acc used to select him bv mentioning false 
details in bis application lt» the Public Service 
Commission, Hie ingredients of Section 415, I. P. 
Code as contained in the latter part of that sec¬ 
tion. must also be held to exist. 19 Mad LJ 271. 
Expl. anti Distinguished; AIR 1941 Lab 400 and 
AIR 1921 Cal 495. Distinguished. 1060 Cri U 
1181: AIR 1900 Andh Pra 441 (444) (PI C) (Pr 
N). 

-Ss. 415 and 419 — Essentials of offence - 

Proof of actual damage or harm — Necessity — 
Likelihood of harm or dumngc to professional 
reputation — Presumption of. 

It is not nccosarv that the act or omission In 
constitute cheating should nclmillv have caused 
damage or harm of the kind mentioned in Sec¬ 
tion 415. It is sufficient if it is likelv t«» cause 
such damage or harm. 

Where a doctor as a result of conspiracy be¬ 
tween Hit* accused to client the officers of a life 
insurance company, certifies a dying man as a 
first class life. Hint acl is likelv to cause harm h* 
his morale as well as In his professional rcpUla 
lion. Il is something which the Court will pre¬ 
sume having regard to the common course o 
natural events and human conduct. 1061 (2) ^ 
IJ 98 (101) (PI R) (Prs 28, 29) (Her). 

-S. 415 — Applicability — Accused Inducing 

petitioner to enter Into shipping contract 1 
intention to cause wrongful gain or wrong 
loss alleged — Offence. 

Held, that Ibis was one of those cases, in 
which a civil dispute was sought to be urn*** 
in :i criminal Court under the guise <>f a rna '• 
of clirnling. Il was not I lie case of Ihe 
plninanl ifint in inducing him in elder 


rom- 
inlo « 


plainani inai m iiiuucmik mm «•* * 

contract, there was anv intention lb cause *y 
ful gain to Ihe arcus,,! or to cause wrongful I* 1 * 
In the complainant. There being m Hus cist 
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direct relation of cause and effect between the 
representation alleged to be made and the harm 
or damage to the complainant as a result of the 
breach of contract, olfenee under Section 415 had 
not been committed in consequence of the ac¬ 
cused persuading the complainant to enter into 
a shipping contract. AIR 1925 Cal 100. Rel. on. 
61 Bom LR 1648: 1960 Nog LJ 81: ILR (I960) 
Bom 64: 1960 Crl LJ 812: AIR 1960 Bom 268 
(268, 269) (Prs 2 to 4, 6) (DB). 

-S. 415 — Applicability — Deception of A 

bat loss caused to B — No offence. 

The act or omission under Section 415. I. P. 
Code, must be such as to cause or is likely to 
cause damage or harm to the person deceived. 
No offence of cheating can be said to have been 
committed if one person is induced by deception 
to do or omit to do something and the act or 
omission causes or is likely to cause damage or 
harm to another person. AIR 1941 Lah 460; AIR 
1924 Cal 495 and AIR 1934 Lah 833. Rel. on. ILR 
(1953) Mys 382: 1954 Crl LJ 136: 33 Mys LJ 28: 
AIR 1954 Mys 9 (10) (Pi B) (Pr 5). 

-S. 415 — Essentials — Damage is necessary 

to constitute offence. AIR 1955 NUC (Pat) 3251. 

-Ss. 415, 419, 182 — Misrepresentation to 

Magistrate as to Identity of person, whether 
cheating — Offence under S. 182, If committed. 

Where in a proceeding for issue of a certificate 
of marriageable age of a certain girl, the appli¬ 
cant by producing another girl misrepresents to 
the Magistrate that the girl produced is the girl 
whose age is required to be certified, the offence 
committed is not cheating, since the Magistrate 
would not suffer any harm in mind, body or re¬ 
putation. The offence made out is one undei 
Section 182, since it is a case of a misrepresenta. 
tion as to identity of the girl where other in¬ 
gredients of the offence are also present. 3 Sau 
LR 248: 1952 Crl LJ 850: AIR 1951 Sau 8 (9) 
(Pt A) (Prs 3, 4) (DB). 

Ss. 416, 419, 468 — Applicability — Damage 
necessary — Travancorc Penal Code, Ss. 416, 420. 
469. 

The 1st accused made the 2nd accused falsely 
personate the complainant and execute a docu- 
ment of sale in his favour of properly which did 
not belong to the 2nd accused, but which was 
the property of the complainant. For registering 
that document the first accused took the 2nd ac¬ 
cused to the Sub-Registrar's Office and the docu¬ 
ment was registered by the 2nd accused in these 
circumstances. The charge in the case specifically 
mentioned that the person deceived by the two 
accused was the Sub-Registrar. 

Held, that condition as regards deception mieht 
rL S *'t be fulflllcd in the Present case be- 

would b nnt { l T thc dccepl j on ,he Sub-Registrar 
™ d "° l have consented to register the docu¬ 
ment. But no harm or damage could be said to 
nave been caused to thc Sub-Registrar in body, 
raputa,,on . or Property. In the circums. 
Serti™ 1,0 conv,cl,on and sentence so far as 
nor Ln \ 41 a wa * f; onccrned could not be sup- 
Sectfon ^rr T'i v® sel “! de - Bul ,he case under 

Section 468 had been fully made out. 1953 Crl 
(DB). 76 ’ A1R 1953 Trav Co 34 < 36 ) ( p rs 4, 4a) 

8. Contracts opposed to public policy. 

a ~ Contracts opposed to public policy. 

k.L C nnmal Prosecution for cheating can be 

ta a c^ir C ° n . ,ra , C ,‘ which cannot bc enforced 

sum on V 0Urt - lf A induces B ,0 part with a 
,he assurance that he would exert his 
influence over the Income-tax Officer so as to 
IVol. 12.] Fn.D. 2B. 


persuade him to assess R in a particular manner 
the Magistrate lias only to see what offence has 
been committed by A, and it is immaterial whe¬ 
ther the offence involved an illegal or void con¬ 
tract which could nnt be enforced in a civil 
Court. 1931 All \VR (HC) 640: 1951 AU Cri Cas 
165: 1952 Cri LJ 747: AIR 1962 All 428 (428, 
429) (Pt A) (Prs 5, 7). 

7. Attempt. 

-Ss. 415, 417 — Fraud by post — Insured 

letter purporting to contain Rs. 400 — Amount 
actually sent less — Offence of cheating and not 
of attempt to cheat Is committed. 

Where a person purports to send Rs. 400 under 
an insured cover but the cover, when opened be¬ 
fore postal authorities delivering it, is found to 
contain currency notes of only Rs. 130 and it is 
established that he had actually sent Rs. 130 
instead of Rs. 400 as shown by the cover: 

Held, that he was guilty of an offence of 
cheating and not of an attempt to cheat as the 
act of signing the acknowledgment and the con¬ 
sequent misuse of thc acknowledgment by the 
person was likely to cause embarrassment and 
even actual danger or harm to the complainant 
in mind and property. AIR 1948 All 433. Rel. on: 
AIR 1924 All 205 and AIR 1927 Mad 199, Not 
foil. 1950 All LJ 679: AIR 1950 AU 609 (009) 
(Pr 4). 

Ss. 415, 420, 511 — Knowledge of falsehood 
of pretence — Attempt to cheat. 

The accused told the complainant that he 
knew how to double currency notes. The com¬ 
plainant however did not believe this but he gave 
the currency notes to the accused with a view to 
entrap thc accused. 

Held, that as the complainant knew the false¬ 
hood of the pretence the accused could not be 
convicted of thc offence of cheating. But making 
false pretence and asking for currency notes 
were in themselves sufficient for holding thc ac- 
cu S cd guilty of the offence of attempt to cheat 
52 Crl LJ 644: AIR 1951 Madh B 100 (101) (Prs 

M 6). 

8. "Dishonest concealment of facts”. 

S. 415, Expl. — Dishonest concealment — It 
can occur even In absence of statutory duty to 
speak -— A executing agreement to seU house to 
“7 ^ l, J se ^ uenJ agreement to sell It to R and 

K - A\^en S, .i, D1 , 0n h Cy A , chor « ed *«r cheat 

i As p f, a . ,bat be disclosed to R about 
previous negotiations with S — Evldenc^ In sun 

deuce A^ a ‘l872 0 ** L na | dm,s ?| b,e under S. 92. EvL 

!S„w °p" i - 

Evidence Act (1872), S. 02^ ’ ’ 55 (n) * ~ 

agreement ^“seH ht°ho^ JW. \ deed ° f 
similar agreement with R nn ,i en J cr ^d into a 

Xatin/hT pSed 'ttMl 

<£?£". EMMA 

Court in AIR 195P All 34 t- , ' bc Allahabad High 
version of Ihe accused also .accepted the 

closures to R nnd ocouiiw ^ ^h^uent dis. 
nemnst the acquittal it^wls held™' ^ revision 

De dishonest concealment 
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even in the absence of statutory duty to speak 
AIR 1956 All 341 (DB|. Ret. 

lii> that under Section 92 o! the Evidence Act. 
no evidence ol any oral agreement or statement 
could be admitted as between the parties to the 
agreement for purposes of contradicting, varying, 
adding or subtracting from the terms of the 
agreement which had been duly reduced to the 
form of a document, and hence it must be 
assumed that either the accused had not made 
disclosure to the complainant about the earlier 
contract of sale with S or the same, if disclosed, 
could not be taken note of in the eye of law. 

(iii) that under Section 55 il) (a) of the T. P 
Act (1882). the seller was bound to disclose to 
the buyer only such material defect in the pro 
pcrty and in his title thereto, of which the seller 
was but the buyer was not aware, and which the 
buyer could not have, with ordinary care, dis¬ 
covered. The fact that the accused seller had 
entered into an earlier agreement of sale with S 
could neither be called a material defect in the 
property, nor in the sellers title thereto, inas 
much as he still remained full owner thereof 
The last para of Section 55. T. P. Act. itself 
made it quite clear that only an omission to 
make such disclosures, as were mentioned in 
Section 55 (1) (a) could be fraudulent. An omis¬ 
sion to disclose a fact that the seller had already 
entered into an agreement of sale with another 
person would not amount to any material defect 
in the property or in the seller's title thereto 
which the accused-seller could be said to be 
bound to disclose to the complainant-buver. Thus 
the accused could not be held to be guilty of 
fraud by withholding that information from the 
complainant AIR 1956 All 341. Disting. 1965 All 
WR (HC) 587: 1965 All LJ 786: 1968 All Cr R 
380. 

-S. 415 — ‘Dishonest concealment of fact*, 

meaning of. 

The explanation to Section 415 makes it clear 
that dishonest concealment of fact is a deception 
within the meaning of the section. The conceal 
ment of fact that is said to be a deception is 
dishonest concealment and not illegal and deli 
berate concealment. If a statute requires a per 
son to mention a fact and he conceals it. il is 
illegal, but not necessarily dishonest conceal 
ment of the fact. This concealment may be deli¬ 
berate or conscious or may be accidental or bona 
fide arising out of ignorance of law. Accidental 
or bona fide concealment, even though it is 
illegal, may not be said to be deception. 

Concealment of a fact is not quite the same 
thing as mere refraining from stating it and 
something more than mere refraining from 
stating a fact is required to constitute conceal 
ment. But that something need not be a statutory 
provision compelling exposure of the fact; anv 
other duly, such as arising out of the circum¬ 
stances in which the parties are placed and the 
nature of the negotiation between them is 
enough. Also anv act done, or precaution taken 
to prevent the fact from being brought to the 
notice of other party is concealment even in the 
absence of a duty to state it. 

Every concealment does not, however, amount 
to deception: only dishonest concealment 
amounts to deception according to the explana¬ 
tion. Concealment can he dishonest even in the 
absence of a legal obligation to speak. Dis- 
honesty has nothing to do with infringement of 
the law: it depends upon the state of mind at 
the time of the concealment or the intention 
behind it. If the intention is dishonest, the con 
eenlmcnt is dishonest even in the absence of a 
fluty to speak. 2 All LJ 268 and AIR 1915 Sind 


21 . Dissented from. 1956 Cri LJ 664: AIR 1 QM 
All 341 1346. 347) (Pt C) (Prs 39, 40) (DB). 

-S. 415, Expl. — Inducement by act and con¬ 
duct — Dishonest concealment of fact — Illegal 
concealment of facts not dealt with by the sec¬ 
tion - AIR 1956 All 341. Rel. on; AIR 1915 Sind 
21 , Not loll. — Contract for sale — Injunction 
against seller not lo sell property — This fact 
not disclosed to buyer — It amounts to dis- 
honest concealment of fact. 1963 (2) Cri LJ 369- 
(1963) 4 Guj LR 833: AIR 1963 Guj 239 ( 2401 241) 
(Pt A) (Prs 3, 4, 6). 1 

9. Evidence and proof. 


•-S. 415 — Proof—Charge of cheating — Pre 

vious acts of fraud committed by accused where 
by he amassed larkc fortune have no relevancy. 
Slate of Bombay v. Busy Mistrv. 1960 Cri LJ 
532: AIR 1960 SC 391 (395) (Pt B) (Pr 9). 

-Ss. 415 and 420 — Cheating — Essentials of 

offence. 

In order to constitute an offence of cheating, 
it must be established that the accused deceived 
the complainant dishonestly inducing him to part 
with any property in his favour which he would 
not have parted but for the deception played on 
him. This dishonest intention is an essential 
ingredient of the offence. In other words, mens 
rea on the pari of I he accused must be establish¬ 
ed before lie can be convicted of an offence of 
cheating. 1965 All Cri R 71: 1965 All WR (HC) 
53: 1965 All U 272. 


-S. 415 — Ingredients of offence — Merely 

parting with goods — Offence — Properly how 
be returned when accused acquitted — Crlml- 
P. C„ S. 517. 

far as the offence of cheating is concerned, 
most essential ingredient that has to be 
by the prosecution is that one was cheated 

induced to deli- 


the 

dis- 

the 


lo 
aal 

As 

lie 

proved 

md thereby he was dishonestly 
rer the money to the accused. 

Section 517. Criminal P. C., refers not only t<* 
properly in respect of which offence has been 
*» mini l led but also to the property before the 
^ourt in its custody. Section 517 as amended by 
\cl Will of 1923 empowers the Criminal Court 
lo deliver I he property or document to any per¬ 
son claiming to he entitled to its possession. The 
Court has therefore jurisdiction to decide 
lucstion of possession. 

In normal circumstances, on acquittal or 
barge the properly would he returned to 
person from whom it was seized. But when 
here are circumstances showing that the person 
roncerned either has not claimed the property 
is his specifically or when there are no grounds 
lo hold that the property could belong to the ac- 
•used, the Magistrate has certainly got a discre- 
ion to return the property to the complainan 
ind in such a case it may even be unreasonable 
lo return the property to the accused persons. I 
lepends on the facts of each case. It is not im¬ 
perative that in all cases of acquittal that Magis 
rale shall return the property to the accused. 

In proceedings under Section 517, 

P. C.. which are more in the nature of proceedi¬ 
ngs analogous to civil proceedings in which 
Hicstion of guilt of the accused is n°t 10 .. 
letermincd the Court will he iushned in acung 
confessions. (1900) 2 Her LR 287: (1961) 

LJ (Cr) 360 (Ker): I960 Kcr LT 1051. 

—S. 415 - Essentials - Intention - 
md proof - Promise of marriage - Co-hebi 
ion Pregnancy - Accused refusing to nin 

Held, intention not to miirrv should „ 

it the lime when promise was given— l-aier 
hicl disowning the girl and refusing 
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held nol sole criterion to judge intention at time 
when marriage was proposed — Order tor fur¬ 
ther inquiry held nol justified — {Criminal P. C. 
11898.1. S. 4861. AIR 1955 NIC (Pal) 3248. 

SECTION 416 


-Ss. 416, 419 — Applicability — “Pretending 

to be some other person 1 ' — Accused not pre¬ 
tending to be other person than himself — False 
representation that he is B. Sc. i Engineering! ol 
Benares University— No evidence that any ottier 
person of name ol accused had obtained B. Sc. 
degree in that year — Case under Section 419 
held nol made out. AIR 1955 NIC (All) 2758. 

-S. 416 — Personation — Prosecution —Duly 

of. 

As Section 416. itself mentions, it is nut neces¬ 
sary for the prosecution to make out whom the 
accused has been personating, lor the one per¬ 
sonated may be imaginary or non-existing or 
unknown. Thus, where the prosecution has esla 
blished that one K. V. Rama Rao who was an 
overseer had, by his representation that he was 
K. Rama Rao. an Engineering graduate ol Mysore 
University and had. on that basis, induced the 
Public Service Commission to select him tor a 
post in Government service, il must he held that 
the ingredients ol the offence of cheating l>v 
personation have been made out. and it is nol 
necessary lo consider who was actually the 
holder of Ihe degree. 1960 Cr LJ 1181: AIR 1960 
Andh Pro 441 (443) (Pt B) (Pr 6). 

SECTION 417 


•-Ss. 417, 420 — Applicability — Cheating — 

Essentials — Dishonestly induces —- Wrongful 
gain or wrongful loss — Proof of one of them is 
enough — Accused obtaining credits from hanks 
lor large sums on strength of hundis supported 
by forged railway receipts — OfTence — Accused 
held guilty under Section 420. See Penal Code 
(1860). S. 420. 1903 (1) Crl LJ 623: AIR 1963 SC 
066. 


S. 417 — Sending of cover insured for higher 
amount than the money inside it — Sender does 
not commit offence of cheating — Cannot he 
convicted under Section 417 — Absence of evi- 
dencc to show that sender alone put the money 
in the cover and insured it — Cannot be con- 
ri c JM l, «? der Sec. 465. 1. P. C. See Penal Code 
(I860), S. 465. 1956 All WR (HC) 117, 

:- S - 417 — Applicability — Refusal of banker 

to cosh cheque as no funds had been received — 
Offence. 


In view of the relationship between a custc 
mer and a banker, when a banker refuses t 
cash a cheque on the ground that funds draw 
against had not been received it is not possibl 
m such circumstances to make out a case unde 

ah i°i finJ’ LJ! 5j? d * a « ainsl Banker. 19fi 
All LJ 808: 1951 All WR (HC) 85. 

"Ss. 417, 415 — Banker cannot be charge 

i?mot C , U T 417 . I” "u PaV ' De the cus,ome 
iho m°ncv deposited bv him — He only incui 

(HC)'85 nb ' ' tV 1950 AH LJ 808: 1061 Al ‘ w 


Iaii» S s ‘ 417, , 415 Fraud b v post — Insu 
letter pmuortmc to contain Rs. 400 - Amo 

,CS l “ ? fTence of cheating and 
Ol attempt to cheat is committed See Pe 

Code (I860), S. 415. AIR 1050 All 600. 

: 417, 466, 511 — Criminal P C fiat 

Ss. 197 (1). <207-A, 208 and 209—Madras Vill 
Panchavats Act (10 of 1950). S. 106 - Comp!' 
b\ President of Pnnrhnvnl Board against P 


publir servant under Ss. 411 and Oil—Complaint 
alleging lhat P intentionally deceived him and 
therc-bv dishonestly and fraudulently induced 
him lo sign on some blank paper — Magistrate 
taking complaint on file under Section 466 of 
Penal Code — P filing petition tor dismissal of 
complaint tor want of proper sanction under 
S. 197 il) ol Cr. P. C. and S. 106 of Madras 
Act 1 10 of 1950) — Held, Sections 197 (li and 
106 both contemplated same requirements — 
Substance of offence alleged in complaint was 
cheating under Section 417, because if signature 
of President in document had not been obtained 
bv P. by cheating him, there would not have 
been offence ol forgery regarding document — 
Offence of forgery could not be treated as one 
under Section 466 separated from element of 
cheating which is substance of complaint — Act 
«>l cheating had no reasonable connection with 
discharge of official duties of P and therefore 
no sanction for his prosecution was necessary 
lor offence alleged whether under Section 197 
(1) or Section 106 — This was unaffected by 
lad that case was taken on file under S. 466 — 
Procedure to be followed bv Magistrate was not 
under Section 207-A but under S. 209. AIR 1960 
SC 266. Foil. See Criminal P. Code (1898), 
S. 197 fl). ILR (1963) Andh Pra 1040. 


as. 417 and 420 — Difference between. 

The difference belween Sections 417 and 420, 
is that where, in pursuance of the deception, no 
property passes, the offence is one of cheating 
punishable under S. 417 but where, in pursuance 
ot the deception, property is delivered, the 
'Jr*'* A* l> llnlsh; *ble under Section 420. 52 

Cn LJ 1222: ILR (1951) 3 Assam 128: AIR 1951 
Assam 122 (2) (123) (Pt B) (Pr 6) (DB). 

T S ‘ Dishon est intention — Prosecution 

under Section 417 on allegations that the taxi 
which was in complainant's possession was taken 
away bv accused from J, the driver — J though 
made one of accused, examined as prosecution 
witness - Magistrate considering him as ac- 
complice and refusing to rely on his uncorrobo¬ 
rated testimony - Dishonest intention of accused 
persons nol proved — Order of acquittal held 
'^ correct in law. 1964 (1) Crl LJ 180- AIR 
1964 Cal 64 (67) (Pt C| (Pr 20). IK 

Applltnbililv — Money obtained by 
heat ng on four occasions - Charge of criminal 
breach of rust - Conviction for cheating or 
nmappropnation - Accused held liable for con 
\tclion under Section 403 — Propriety Sep Ponai 

1967 S 722 S - 4 ° 8 - (,957) Cf U 1284 W* AIR 

rTTud 8 : meanin« 6 „f and g* ~\ 

could bo convicted under Section 417 read 

mi 0 N n * , 3i5 See Penn ' C ° dc ,1860) - S ‘ AIR 

H^r S 238 4 (L? n -7he r / minnl f C ■ ,,898 >- S ec- 

complainant — Probability nr m to 

acknowledgment receini ■, f • US,nR pos,al 
of debt ~Offence is P att^m„ e . V, , den l ,nR dUcha W 
framed under Section 417 a one hCat 
under Section 417 rend with c l ““Conviction 
missible — 34 IC 992 pJu ui 101 ! 511 P cr - 
Oisting, AIR 1924 CM 2M- AW , 433 ’ 
AIR 1933 Sind 193 Nol foil l°? 7 . Mnd *09; 

Mi. 5 ' 238 »*)■ <“••»»"OJD SS" K P cS 
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lo believe il — No evidence of deception — No 
offence. See Penal Code (I860), S. 415. 1952 Cri 
U 772: AIR 1952 Orissa 149 (DB). 

#-Ss. 417, 420 and 120-B — Offence under 

S. 420 — ‘‘Dishonestly” — Meaning of — In¬ 
tention to cause wrongful loss or wrongful gain 
temporarily is enough. 

Per Majority: (Sahai and Singh ,JJ. Misra J 
Contra): — Even if the intention of the offendei 
is only to cause temporary wrongful gain to him¬ 
self or temporary wrongful loss to the other, the 
offence alleged to have been committed must be 
held to be the one under Section 420, 1. P. C. 
The mere fact that the offenders intended to 
cause only temporary gain or temporary loss will 
not affect the situation. AIR 1957 SC 369, Foil. 

Per S. C. Misra J. (Contra):—The very wording 
of the two sections would show that mere 
fraudulent conduct, which amounts to cheating 
under Section 417, would not make out a case 
under Section 420, because in order to sustain a 
charge under this section, it must be established 
further that the cheating was with dishonest in¬ 
tention which would be to the effect that at the 
time that the property alleged to have been 
received by the accused by fraudulent means from 
the complainant there is a dishonest intention 
not to return it or to pay for it to the com¬ 
plainant. If the intention be only to make tempo¬ 
rary use of the property, it would not in every 
case amount to cheating accompanied with the 
dishonest intention, although in some cases it 
might be so. It is thus clear that the ingredient 
of dishonest intention is necessary. In the case of 
advance of money for obtaining goods the real 
criterion among other circumstances is to lind 
out the intention of the accused person as to 
whether he intended to repay it at the time he 
succeeded in getting the amount or the goods on 
credit in question. It is the sum total of evidence 
available in a case and the circumstances sur¬ 
rounding it which will be decisive in the matter 
and not an abstract or general reference to the 
meaning of the words "dishonestly” or ‘fraudu¬ 
lently' as incorporated in Sections 24 and 25 of 
the Code which may leave the position as vague 
and uncertain as the two words themselves. AIR 
1938 Pat 165; AIR 1928 Pat 13; AIR 1933 Lah 
215, AIR 1925 Mad 387; AIR 1957 SC 857; AIR 
1923 Cal 594; AIR 1926 Cal 345; AIR 1910 All 
141; AIR 1957 SC 466. Ref. (1964) ILR 43 Pat 
367 (FB). 

-S. 417 — Criminal P. C. (1898), S. 179 — 

Offence of cheating — Venue of trial — Case on 
facts. See Criminal P. C. (1898), S. 179. AIR 1955 
NUC (PunJ) 4955. 

-S. 417 — Criminal P. C. (1898), S. 195 (1) 

(c) — Applicability — 'Party to the proceedings’ 
— Meaning of — Agent of party not included — 
Protection of the section not available to an 
agent. See Criminal P. C. (1898), S. 195 (1) (c). 
1963 Raj LW 416. 

-S. 417 — Ingredients of. 


An offence under Section 417. I. P. Code can 
be said to be committed both where the accused 
deceived some one and induced him to deliver a 
certain property to him bv fraudulent or dis¬ 
honest representation, as also where the person 
deceived is proved to have done something which 
he was not hound to do on a fraudulent or dis¬ 
honest inducement bv the accused, and such an 
act caused or was likely to cause damage or 
harm in body, mind, reputation or property of 
the person on whom the deception was practised. 
The law does not require that the property 
fraudulently or dishonestly obtained bv the ac¬ 
cused must belong to the person on whom the 


deception is practised. The property may be ‘an- 
property' as is obvious from Section 415, I. P. c! 
which defines the offence of cheating. 

Where it had been proved that the accused 
not only deceived the Tahsildar and thereby 
persuaded him to deliver the possession of the 
tields to him, but he had also intentionally in. 
duced him to pass an order for the delivery of 
the fields which he would not have passed but 
for the deception, and it has also been proved 
that because of the deception practised by the 
accused on the Tahsildar, the Tahsildar had 
actually been demoted, it could not be said that 
the conviction of the accused for the offence 
under Section 417, I. P. C. was unjustified. 1963 
Raj LW 416: ILR (1963) 13 Raj 928. 

-S. 417 — Applicability — Mere breach ol 

contract — Offence —- Intention — Proof. 

A mere breach of a contract cannot give rise 
to a criminal prosecution. The distinction be¬ 
tween a case of mere breach of contract and one 
of cheating depends upon the intention of the 
accused at the time of the alleged inducement 
Where there is no clear and conclusive evidence 
of the criminal intention of the accused at 
the time the offence is said to have been com¬ 
mitted and where the parly said to be aggrieved 
has an alternative remedy in a Civil Court, the 
matter should not be allowed to be fought in a 
Criminal Court. Subsequent conduct is no doubt 
a piece of evidence of criminal intention but 
that alone cannot be enough in every case, and 
it is the circumstances of each case, which have 
lo be considered along with subsequent conduct. 
1959 Cri U 1216: AIR 1959 Tripura 40 (41) 
(Ft C) (Pr 8 ). 

SECTION 419 

•-Ss. 419, 415 — Offence of cheating — 

When constituted — Cheating by personation — 
Accused applying for post in Medical service in 
pursuance of notification of Public Service Com¬ 
mission — False representation as to name and 
qualification made in application — Accused ap¬ 
pointed bv Government to the post and drawing 
his salary for several years — Accused held 
guilty under S. 419. Sec Penal Code (1860). Sec¬ 
tion 415. 1965 (1) Cri U 325: AIR 1965 SC 333. 
-Ss. 419 and 415 — Cheating — Ingredients 

— Damage or harm must have been caused to 
person deceived and not to any one else — 
Damage in mind includes mental pain or anguish 
and not merely injury to mental faculties. See 
Penal Code (1860), S. 415. 1961 (2J Cri U 759: 
AIR 1961 411 639. 

-Ss. 419 and 416 — Applicability — Pre¬ 
tending to be some other person” — Accused 
not pFAilxmding to be other person than himself 

— False representation that he is B Sc. (Engi¬ 
neering) of Bennras University — No evidence 
that any other person of name of accused had 
obtained B. Sc. degree that year — Case r u £ d( 2 
Section 419 held not made out. AIR 1955 NUL 

(All) 2758. . a ' 

-S. 419 — Applicability — Accused using 

Railway season ticket of another person P re " 
tending to be that another person — Offence — 
(Mlways Act (1877), S. 70). 

/ Where an accused is found using a R a >l wfl >' 
season ticket issued in Ihe name of a d ” Tcrcnl 
person by pretending to be that P*™?" 
lie charged under Section 419. Penal Code. E 
if the Railways Act does not specifically pro\me 
for the abuse of a season ticket in this manner, 
the accused cannot escape bis answerability unacr 
the general criminal law If his ^brings 
thereunder. 1956 Andh LT 316: 1950 n 4 /A) 
M2: 1957 Cri U 44: AIR 1957 Andh Pffl 4 ( 6 ) 
(Pt C) (Pr 6 ). 
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-S. 419 — Applicability — Meaning — P. W. 

D. Supervisor producing personators to receive 
payments due to others, obtaining their thumb 
marks in muster roll and falsely stating that 
thumb marks were of the persons to whom pay¬ 
ment was due — Supervisor held guilty under 
Sections 477-A. 467 and 419. See Penal Code 
(I860), S. 477-A. AIR 1955 NUC (Bom) 4472 
(DB). 

-Ss. 419. 420 and 465 — Scope — Acquittal 

under Ss. 419 and 420 — Conviction under Sec¬ 
tion 465 — Legality. 

The petitioner put himself forward as owner 
of a certain plot of land which in fact he was 
not. As a result of this false representation, the 
complainant was induced to part with a sum of 
money and a deed of sale was executed by the 
petitioner in favoUr of . the complainant's son. 
The document was registered in due course. A 
considerable time afterwards it was discovered 
that the petitioner had nothing to do with the 
land in question and that he had perpetrated 
fraud upon the complainant. The accused was 
tried for offences under Sections 419. 420 and 
465, Penal Code. The Magistrate acquitted the 
accused of offences under Sections 419 and 420, 
Penal Code, but convicted him under S. 465, 
Penal Code. 

Held, that the effect of the order of acquittal 
of the accused in respect of charges under Sec¬ 
tions 419 and 420 was that he could not be con¬ 
victed of the offence under Section 465, Penal 
Code. When the Magistrate did not find it pos¬ 
sible to believe the prosecution case on the two 
charges with all their implications, the charge 
under Section 465, I. P. Code could not possibly 
survive the consequence of such acquittal. 96 Cal 
U 177: 59 Cal WN 832: 1955 Cri U 1246: ILR 
(1957) 1 Cal 510: AIR 1955 CnI 473 (473, 474) 
(Prs 8, 10, 12) (DB). ^ 

~ —S. 419 — Applicability —Personation of pub¬ 
lic servant — If pretender docs some act it is 
offence under Section 170 — But cheating by \ 
pretending to be a public sen-ant (S. 170) is a 
specific offence — It has all ingredients of cheat- J 
ing by personation under Section 419. 1958 Cri/ 
LJ 1030: AIR 1958 Madh Pra 230. 

-Ss. 419, 463 and 464 — Forgery — Con vie* 

lion for — Fraud, essential elements for — 
Injury not an essential element. 

Injury is not a necessary clement of fraud in 
the Penal Code so that in order to sustain a con¬ 
viction for forgery no injury need be established: 
AIR 1944 Lah 380, Foil; AIR 1916 Cal 341 (1), 
Re . on; AIR 1951 Cal 581. Ref.; AIR 1930 Lah 
314 and AIR 1935 Rang 203, Dissented from. 

Accused had purchased a car in the name of 
her minor daughter. The car was insured with a 
company. The fact of the owner being a minor 
was not known to the company. On two oc¬ 
casions the car was involved in an accident and 
was damaged. The claims for which sums of 
money were paid by the insurance Company 
were genuine claims and the money paid repre 
seated the cost of the actual damage to the cai 
and other expenses incidentally incurred in con- 
Motion with the accidents. In all these transac 
tions the accused represented to the employees 
Insurance Company ns beinc the owner of 

nuLhfl a ? d . ,n h,s c °nncction signed a large 
S er f „ r °I documents as such including letters. 

?»£SJ u nd r £ cc ! p,s ', lwo of which were 

chnrlpS b f V « hCr h V sband ' Thc accused was 
. for » number of individual charges 

w!f Mn£j5 Cn k** .£ f chea,inR R nd forgery. It 
was contended by the accused Hint since no 

vicS shc couw not b ° c ° n - 


Held, that the accused had committed Ihe 
offence of cheating by personation under Sec¬ 
tion 419, Indian Penal Code and various offences 
of forgery with regard to all the documents, 
which she signed. (Since no charge under Sec¬ 
tion 419 had been framed, accused was convicted 
under Sections 467 and 468, I. P. C. ILR (1966) 
2 PunJ 424. , a # 

-Ss. 419, 467 and 471 — Evidence and proof 

— Presentation for encashment of National 
Saving Certificates by one not the real holder — 
Clerk In Post Office Identifying such person — 
Fact that he knew that person encashing the 
certificates was personating for real bolder must 
be proved. 

One Dr. Miss S. Rao had purchased National 
Savings Certificates. These certificates purported 
to be in the name of "S. Rao" so that the holder 
could either be a male or a female. Upon an 
information received from her about the loss of 
these certificates investigation was started and on 
finding that some one had presented them for 
encashment at the Post Office, the clerk in the 
post office was charged to have endorsed the 
certificates to the effect that the holder was per¬ 
sonally known to him and that the holder of the 
certificates had signed in his presence. 

Held, that the prosecution should have esta¬ 
blished that the accused made this endorsement 
for thc purpose of some wrongful gain. Further, 
thc prosecution had not been able to trace out 
thc person who got these certificates encashed. 
Mere proving that some one other than Dr. Miss. 

S. Rao personated for her and forged her signa¬ 
tures on the certificates to get them encashed by 
cheating the post office was not enough for thc 
conviction of the accused. It was necessary for 
the prosecution to prove further that the accused 
while making the endorsement regarding the 
identity knew that the person presenting the 
certificates for encashment was not its holder 
and was personating for the actual holder of the 
certificates. The prosecution having failed to 
establish this fact, no fraudulent act on thc pari 
of Ihe accused could be held to have been 
proved. 1962 Raj LW 263: ILR (1962) 12 Raj 
2 / 0 . 

Ss. 419, 415 and 182 — Misrepresentation to 
Magistrate as to identity of person, whether 
cheating — Offence under Section 182, held com- 
nutted. Sec Penal Code (1860), S. 415. 62 Crl LJ 

471: AIR 1951 Sau 8. 

" 419, 416 and 468 — Applicability — 

Damage necessary — Charge specifically men¬ 
tioning that the person deceived by the two ac¬ 
cused was the Sub-Registrar — Held, no harm 
or damps could be said to have been caused 
to Sub-Registrar in body, mind, reputation or 
property — In circumstances, convictions and 
semenre so far as S. 419 was concerned could 
not he set aside — Case under Section 4G8 held 
ultv made out — Travancore Penal Code, Sec- 
lions 416, 420 and 469. See Penal Code S 415 
1953 Crl LJ 275: AIR 1953 Trav.Co 34 (DB) 

SECTION 420 
SYNOPSIS 

(Penal Code (I860), S. 420). 

1. Scope and applicability, 

2. Essentials. 

3. Intention. 

4. False representation. 

6. Concealment of facts 

6. Property, 

7. Valuable security. 

8. Attempt, 

9. Abetment. 

10. Conspiracy, 
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11. Procedure. 

12. Sanction. 

13. Evidence and proof. 

14. Sentence. 

1. Scope and applicability. 

®-Ss. -120, 415 and 2 — Provisions relating to 

place of trial — Existence of substantial liability 
under Penal Code — Offence under S. 420 com 
milted in Bombay — Accused Pakistani national 
at time of commission of offence — Liable to 
be punished under Penal Code. See Criminal 
P. C. (1898), S. 5 ( 1 ). 1957 Cri LJ 1346: AIR 
1957 SC 857. 

•-S. 420 — Applicability — Sale of goods on 

conditions of payment of price one delivery — 
Non-payment, when amounts to cheating.* 

Where the charge against the accused is under 
Section 420 in that he induced the complainant 
to part with his goods, on the understanding 
that the accused would pav for the same on deli 
very but did not pav. if the accused had at the 
time he promised to pay cash against delivery 
an intention to do so, the fact that he did not 
pav would not convert the transaction, into one 
of cheating. But if. on the other hand, he had no 
intention whatsoever to pav but merely said that 
he would do so in order to induce the com 
plainant to part with the goods, then a case oi 
cheating would be established. Mahadeo Prasad 
v. State of West Bengal. 1954 Cri U 1806: AIR 
1954 SC 724 (725) (Prs 4, 5). 

-S. 420 — Applicability — Draft given to ac¬ 
cused for encashment, in his personal capacity 

— No entrustment — Accused cannot be con 
victcd under Section 406 in respect of the drafts 

— Offence if amounted to mischief (Quaere! 
Offence. Sec Penal Code (I860). S. 406. AIR 1955 
NIC (Ajmer) 4731. 

-S. 420 — Applicability — Using deception oi 

false pretences to obtain monev from depositors 

— Accused are punishable under Section 420. 
See Penal Code (1860). S. 25. 1960 Cri LJ 188: 
AIR 1960 All 103 (DB). 

-S. 420 — Applicability — Financial schemes 

of accused of highly speculative nature - 
Fraudulent acts and omissions on accused’s pari 

— Accused are guilty of cheating. 1060 All LJ 
33: 1960 Cri U 188: (1960) All WR (HC) 67: 
1960 All Cr R 84: AIR 1960 All 103 (110) (PI C) 
(Pr 31) (DR). 

-Ss. 420 and 409 — Applicability — Crimi¬ 
nal breach of 1 rust — Distinction pointed out. 
See Penal Code (I860). S. 409. 1957 Cri LJ 170: 
AIR 1957 All 122 (DR). 

-S. 420 — Applicability — Contract of 

marriage — Section 420 does not distinguish be 
tween property recoverable in a Court of law and 
nol so recoverable — As soon as il appears thal 
a person has been deceived and dishonestly induc¬ 
ed lo deliver any property to anv person who has 
cheated him the person cheating him is guilty of 
an offence under S. 420. Sec Penal Code (1860). 
S. 34. AIR 1955 NUC (All) 1999. 

-S. 420 — Applicability — A receiving B’s In¬ 
sured cover as Ills own — Allegation that II con¬ 
tained mere amount — A ready to return cover 
with amount specified thereon — Nature of of¬ 
fence. 

Held A could not be said to have fraudulently 
retained anv postal article within the meaning ol 
S. 68. Post Offices Act—He could nol be convicted 
under S. 403 also — In cases yvliere the person 
who is alleged lo have received Hie properly 
denies that he ever received possession thereof, 
lit ii« i eovlcted for theft or cheating but no! 
under o. 403. AIR 1955 NUC (All) 1743. 


~7T S - 4 2° — Applicability — Cheating based upon 
void and illegal agreement. 

It cannot be laid down as a proposition of law 
that in everv case where cheating is based upon a 
void and illegal agreement there can be no cri¬ 
minal prosecution for cheating. Where essential 
mgredienls of the offence of cheating are made 
out there can be a conviction for cheating irrespec. 
live ol I he fact whether cheating is based upon a 
void or illegal <onlrart which could not be en¬ 
forced in a Civil Court. 1951 All Cri Cas 165* 
1951 All WR (HC) 649 : 53 Cri LJ 747: AIR 1952 
All 428 (428. 429) (Pi A) (Prs 5. 7). 

-Ss. 420 and 417 — Difference betyveen poinl- 

ed oul. See Penal Code (I860), S. 417. 52 Cri 
LJ 1222: AIR 1951 Assam 122 (2) (DB). 

—S* *120 — Person, in offences where imprison, 
men! is mandatory, does not include corporate 
hodv — Offences involving mens rea committed 
bv servant of company — Company can be pro¬ 
secuted. See Penal Code (1860), S. 2. 1964 (2) 
Cri U 276: AIR 1964 Rom 195. 

S. 429 — Applicability — Act giving rise to 
civil and criminal liability — Option of aggrieved 
party to follow anv lime of action — Vendor of 
land receiving price, having no rigid lo pari of 
land — Complaint under S. 420, by vendee, is 
maintainable, even though there is an indemnity 
clause in sale deed. See Criminal P. C. (1898), 
S. I. 1957 Jab LJ 930. 

—Ss. 429, 496 — Vendor and purchaser — 
Person taking away ornaments on approval and 
promising lo return them ip evening the same day 

— Her failure lo do so is not enough to sustain 
a charge either under S. 106 or 420. See Penal 

I m <i S 106. 1953 Cri LJ 1586: AIR 1953 
Nag 301. 

-Ss. 429, 468 — Charge under Ss. 420 and 468 

— Accused acquitted under S. 468 on assumption 
dial proseciillon case yvas true and nol on dis¬ 
belief of proseciillon evidence — Acqullfal does 
nol affect conviction under S. 420 — Criminal 
P. C. (1898), S. 403. 

Where I he accused charged under both Ss. 420 
and 468 of the Penal Code was acquitted under 
S. 468, hilt the acquittal was based on a correct 
view of the law based on the assumption that the 
prosecution case yvas true on facts and nol on 
the disbelief of the prosecution evidence: the ac¬ 
quittal cannot affect bis conviction under S. 420, 
sustained on the evidence produced. (I960) 2 

Orl JD 246. 

— Ss. 420 and 295 — Scope staled—Held on facts 
and circumstances that it could nol be said thal 
accused in offering the bhog to public for sale 
cnmmillcd the offence of cheating. See Penal 

Code (1860). S. 295. 1958 Cri U 1207: AIR 1958 
Orissa 220. 

--S. 420 — Scope — Criminnl breach oftmsl 

— Dislinrlion poinled out. See Penal Code (loOUl* 
S. 40fT 1954 Cri LJ 1429: AIR 1951 Orissa 213 

(D«S. 


J— S. 420 — Forged document, what is — Fa*se 
\liill made, signed and submitted by accused [ 
work done as Assistant Public f rosccul f r ^ n .^ h 
cashed - Bill bold forced document nltbo u f^ 
signatures on it yverc not forged - A £ c “*nntfll 
cuillv under Ss. 407. 471 and 420 - Case not J 
be dealt with under Probation of 0fr T^ dnC 
1958 - Applicability of Ss. 3 and 4 - Ap f p "” 
signature lo official recc.pt for payment of mono 
for Government work - Presumption - E| ldc V 
\ct (18721. S. 114. Illus (c) See Penal 
118001. S. 464. 1063 (2) Cri LJ 36: AIR 1063 

- S. 420 — Applicability — Complnmtpurc^ 

of civil nature - There is no reason for com 
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olninant lo proceed against accused under S. 420. 

AIR 1955 NIC (Pat) 4583. 

_S. 420 — Post-dated cheque dishonoured — 

Accused purchasing buffaloes from complainant 
at Rohlak and including him In accept post-dated 
cheque olTBank at Poona assuring complainant 
that there would be no difficulty in encashment 
— Cheque dishonoured- Held, accused was giiillw 
1965 All \VR (Supp) 14: 1965 Cur LJ 470: 1965 
411 Cr R 261: 67 Pun LR 474. 

-S. 420 — Applicability - Woman fraudulent. 

tv induced to_believe that she was executing con¬ 
veyance deed for Rs. 1.T.000 — Conveyance in fact 
for Rs. T500 — Sfghihg of conveyance and hand 
ing it'“over lo purchaser■" would come within latter 
part of Ss. 415 and 420. See Penal Code (i860'. 
S. 415. AIR 1955 NIC (Sau) 957 (DB). 


-Ss. 420, 415 — Case concerning only first por¬ 
tion of S. 415 — Question of inducing person 
decelveffTo <fo or omit lo do not material. 

Where TT5e case of cheating is concerned with 
the first portion of S. 415 in the definition of 
cheating. the question of inducing the person 
deceived to do or omit to do anything and the 
question whether the act or omission caused or 
was likely to cause damage or harm to that 
person in mind. hodv. reputation or property do 
not enter into the picture at all. 1963 (1) Cri 
U 716 (720) (Pt D) (Pr 20) (Tripura); 

-S. 420 — Suitors' money in deposit with Gov¬ 
ernment fraudulently withdrawn by practising 
deception — It Is cheating. 

Where the suitors money in deposit with the 
Government is fraudulently and negligently allow¬ 
ed to be withdrawn from Government deposit bv 
the conduct of Government servants, the suitors 
cannot be made lo suffer and the Government will 
have lo make good the amount, though the Gov¬ 
ernment mav realise the money from their ser¬ 
vants who are at fault in so allowing the 
money to be withdrawn. It cannot be 
denied that the Govt, suffered damage. Gov¬ 
ernment is a corporate body and will certainly 
come within the definition of ‘person* in S. 11. 
Government has to act through its servants. Thus 
i f deception is practised on a servant of the Gov¬ 
ernment and (he servant is made to do anything, 
which he would not have done if he had not 
been deceived and which act caused damage in 
properly to the Government, it will amount to 
cheating within the meaning of S. 415. 1963 (1) 
Crl LJ 716 (721) (Pt E) (Pr 24) (Tripura). 

S. 420 — Applicability — Breach of contract 
— Offence. 

Mere breach of a contract cannot give rise lo a 
criminal prosecution. The distinction between a 
case of mere breach of contract and one of cheat¬ 
ing depends upon the intention of the accused at 
the lime of the alleged inducement which mav be 
nidged bv his subsequent act. but of which the 
subsequent act is not the sole criterion. Where 
there is no clear and conclusive evidence of the 
criminal intention of the nreused at the time the 
offence is said to have been committed and where 
the party said to he aggrieved has an alternative 
remedv in a Civil Court, the matter should not be 
allowCfd to be fought in a Criminal Court. 1959 
Crl LJ 1927: AIR 1959 Tripura 38 (39) (Pr 9). 

——S. 420 — Applicability — Accused represenl- 

as t0 a cang of certain 

Persons and demanding things from villagers - 

2J“S, 1 , lf accuse f d rartlv belonged to the 

Sn£ nff W ° U - d voh,ntari »v ^ve Ihincs 
bKpLr- ? ff ?. ncc l : s not one under S. 420 
ind inUmtrtnil ,e n ,10n ° f L accusc<1 w »s lo friphten 
berk 3 ^ nIr.l2, aRerS bv \ e ‘ lin « U P >° be mom 
Pra) 1019 Par " cular ca "R AIR «65 NUC (Vlnd 


2. Essentials. 

•-Ss. 420, 417 — Applicability — Cheating — 

Essentials — Dishonestly induces — >> ronglu# 
gain or wrongful loss — Proof of one of them 
is enough — Accused obtaining credits from hanks 
for large sums on strength of hundls supported b> 
forged railway receipts — Offence. 

For a person to be convicted under S. 420. 
1. 1*. c.imIo. it lias lo he established not only that 
Ik* has cheated someone but also that by doing 
»«> he has dishonestly induced the person who was 
cheated to deliver anv property, etc. A person 
can be said lo have done a thing dishonestly i! 
he does so with Hie intention of causing wrongful 
gain to one person or wrongful loss to another 
person. Wrongful loss is the loss bv unlawlul 
means oi properly to which a person is entitled 
while wrongful gain to a person means a gain to 
him bv unlawlul means of property to which the 
person gaining is not legally entitled. These are 
the two facets of the definition of dishonesty and 
it is enough lo establish the existence of one of 
them. The law does not require that both should 
be established. AIR 1932 Bom 545 and ILR 28 
Mad 90 (FBI, Dist. 

Where a consignor of goods draws a hundi for 
the price of the consignment on some firm and 
supports that hundi with the railway receipt ob¬ 
tained bv him in respect of the consignment, the 
party in tact pledges the consignment to the bank 
discounting the hundi and, therefore, in such a 
transaction the railway receipt cannot be regard¬ 
ed as anything else than a security* for that 
transaction. If that security turns out to be 
worthless because the value of the consignment 
is only a fraction of what it was represented to 
he. the discounting of the hundi by the party 
drawing it must necessarily* be regarded as un¬ 
lawful. 

The accused consigned small quantities of goods 
but subsequently tampered with the railway 
receipts hv showing that the consignments were 
of large quantities. The accused then endorsed 
the railway receipts in favour of one of the firms 
belonging lo them. Those firms drew large sums 
of money commensurate with the large quantities 
of goods specified in Die forged receipts and on 
the security of those receipts drew demand drafts 
or hundis in favour of various banks. 


Held, on the facts and circumstances of the case 
that the accused bv obtaining credits for large 
amounts on the strength of hundis supported by- 
forged railway receipts had made a wrongful gain 
and. therefore, was guilty under S. 420 I. P C. 
Tulsi Ram v. State of Uttar Pradesh. (1983) Supp 
1 SCR 382: (1963) 2 SCJ 274: 1963 Mad LJ (Cr) 
434 :ILR (1963) 1 All 840: 1963 (1) Crl LJ 823: 
AIR 1963 SC 606 (671 to 673) (Pt D) (Prs 14, 16, 
17). 

-S. 420 — Cheating — Essentials of offence 

slated. See Penal Code (18601. S. 415. 1965 All 

WR (HC) 53: 1965 All Crl R 71: 1965 At! LJ 272. 

—Ss. 420 and 415 — Requirements of S. 420 — 

There should be direct connection between false 

represen In lion and delivery of property* for doing 

of something bv the person deceived — Act or 

the omission complained of should cause or is 

hkelv to cause damage or harm to the person in 

IT r 4 Pl ^ Ul ^ or P ro P° r< V- 1956 Andh 

LT 678: 1956 Andh WR 805. 

*20 Essentials — Representation mav 
not be sole cause of damage or loss — It is 
enough that complainant was partly influenced bv 
misrepresentation. AIR 1955 NUC (Hyd) 415 
I ”D|. 

— 7 * 2 ° — Ingredients of offence — False repre¬ 
sentation to accused s knowledge at time of mak¬ 
ing it must be proved. 
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The main ingredients of an offence of cheating 
are that there should be deception of a person so 
as to fraudulently or dishonestly induce that per¬ 
son to deliver any property to any person or to 
consent that any person shall retain any property 
or intentionally induce that person to do or omit 
to do anything which he would not do or omit 
if he were not so deceived, and which act or 
omission causes or is likely to cause damage or 
harm to that person in body, mind reputation or 
property. From this it follows that a wilful mis¬ 
representation of a definite fact with intent to 
defraud would be cheating. Along with this, it 
has to be shown that the representation made was 
false to the accused’s knowledge at the time when 
it was made. An act would not come within the 
definition of cheating if the representation has 
turned out to be untrue at a future date. 

Where the accused made a representation to 
the complainant that he would supply labour and 
in pursuance thereof he got two sums of money 
at different times as an advance but ultimately 
failed to act according to the representation and 
the complainant did not allege anything more 
than this, the act would not come within the defi¬ 
nition of cheating. 10 J and K L R 172: 1952 Cri 
LJ 1250: AIR 1952 J and K 26 (26, 27) (Pt A) 
(Prs 4, 5). 

-S. 420 — Requirements to constitute the of¬ 
fence — Accused collecting money by sale of 
lottery tickets — Lots were not drawn and prizes 
not distributed as stated in notice — Whether 
amounts to cheating. 

In order to constitute an offence of cheating 
under S. 420. there should be dishonest or frau¬ 
dulent intention. The olTence of cheating shoqld 
be distinguished from mere breach of contract. 
The distinction would depend upon the intention 
of the accused at the time of inducement which 
no doubt can be judged by subsequent acts but 
of which the subsequent act is not the sole criter¬ 
ion. The mere fact that lots were not actually 
drawn would not by itself lead to the conclusion 
that at the time they issued the notice and sold 
the lottery tickets they had no intention what¬ 
soever to conduct the lottery. It may well be 
that the accused genuinely wanted to hold the 
lottery and collected the amount by sale of tickets 
and had no dishonest or fraudulent intention at 
that time but later after only a small amount was 
collected they could not keep up the promise of 
drawing the lots and distribute the prizes. Where 
there is no clear and convincing evidence of cri¬ 
minal intention of the accused at the time the 
offence Is said to have been committed—and that 
must be at the time when they made the repre¬ 
sentation and induced payment of money—the of¬ 
fence cannot be said to have been proved beyond 
reasonable doubt. Where the necessary intention 
has to be inferred, the circumstances must be 
such as to exclude any reasonable hypothesis of 
good faith of the accused. 1964 Ker LJ 909: 
(1964) Mad U (Or) 609: 1964 Ker LT 724. 

-S. 420 — Essential Ingredient — Mere parting 

with money not sufficient. 

As far as the offence of cheating is concerned, 
the most essential ingredient that had to be pro¬ 
ved by the prosecution was that the complainant 
was cheated and thereby he was dishonestly in¬ 
duced to deliver the money to the accused. Merely 
parting with monev will not amount to cheating: 
(1960) 2 Ker LR 287: 1960 Ker LT 1051: 1961 
Mad U (Cr) 350: 1962 (1) Cri U 654. 

-S. 420 — Essentials. 

The offence of cheating is made up of 2 ingre¬ 
dients: Deception of any person and fraudulently 
or dishonestly inducing that person to deliver any 


property to any person or to consent that any 
person shall retain any properly. J 

Where the facts are that the accused to the 
knowledge of the complainant was solvent, and 
the monev was lent to him on promissory notes 
carrying interest, that the money was wanted badly 
by the accused as he had to deposit the sum 
with the Forest Department, but no such deposit 
was made on account of disputes between the ac¬ 
cused and the Department, it cannot be said thal 
the accused had an intention at the time of bor. 
rowing of defrauding the complainant nor that 
the monev was lent because of his representa¬ 
tion that he wanted the money for paying to the 
Forest Department. It was at best the occasion 
for borrowing. On the facts, no case of cheating 
can be held to be made out. 1951 Mad WPi 385* 
1951 Mad WN (Cri) 113: (1951) 1 Mad U 554: 
53 Cri LJ 396: AIR 1952 Mad 183 (183) (Prs 4, 5). 

•S. 420 — Cheating — Essentials — Delivery 


of property may be through agent of the person 
deceived — Ownership of property delivered not 
necessary — Mere custody is sufficient. 

To prove the offence of cheating it is not neces. 
sarv that the person deceived must himself physi¬ 
cally hand over the property to the person deceiv¬ 
ing him. It is sufficient if he issues a payment 
order to his agent who in pursuance of that 
order, delivers the properly to the person con¬ 
cerned. It is also not necessary that the pro 
perty delivered by the victim of the deception must 
be his own property. It is sufficient if the pro. 
perty is in his custody or under his control. AIR 
1937 Sind 293. Rel. on. 

In order to practise deception, it is not neces¬ 
sary that the deceiver should make oral or 
written false representation. There may be decep¬ 
tion by conduct or deception implied in the tran¬ 
saction itself. (I960) 2 Ori JD 261. 

.-Ss. 420, 471/467 — Ingredients of — Physical 

yrpresentalion of forged document — Not an Im¬ 
portant Ingredient— Reference to presentation of 
chalans In charge held Inconsequential. 

Held, that the physical presentation of the 
chalans is not the important ingredient of the two 
offences. All that S. 471 requires is that there 
must be fraudulent or dishonest user of a docu¬ 
ment as genuine and knowledge or reasonable 
belief on the part of the person using the docu¬ 
ment that it is a forged one. Similarly, the in¬ 
gredients of thepffence under S. 420 are that the 
person deAeiveJTdelivered to some one a valu¬ 
able secuJRy or property, that the person so 
deceived was induced to do so, that such person 
acted on such inducement in consequence of his 
having been deceived by the accused and that the 
accused acted fraudulently or dishonestly when 
so inducing that person. 1961 RLJR 411: 1961 (2) 
Cri LJ 077: AIR 1901 Pnt 451 (456) (Pt B) (Pr 18) 
(DB). 

-S. 420 — Essentials — Gist of offence - 

Guilty intention — Contract — Putting forward 
false excuse to defeat contract is not enough to 
show guillv mind — It may amount to breach oi 
contract. AIR 1955 NUC (Raj) 4041. 

-S. 420 — Charge under — Essentials \ ~ 

Chnrgc held defective — Criminal P. C. 

Ss. 221, 223 and 225. \ 

The most important ingredient in a charge 
under S. 420 is cheating. The second ingredien 
is that there must be dishonest inducement or 
the person deceived to deliver any properly to ja y 
person or to make, alter or destroy th ^. wh0 ®.° 1 ; 
nnv part of a valuable security or anything wh en 
is signed or sealed and which is capable of being 
converted into a valuable security. 

Held, on facts that the Court oueht to have 
made clear in the charges in the first place th 
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(here was cheating and secondly, that the person 
deceived was dishonestly induced either to deliver 
property or to make a valuable security or any 
thing signed or sealed which was capable of being 
converted into a valuable security. Held, further 
that the finding of the Sessions Judge completely 
proved the charges as framed bv him namely, 
that the accused as Nazir fraudulently inflated the 
amounts in the Treasury copies afler thev were 
signed bv the District Judge that by such infla¬ 
tion he dishonestly induced the Treasury Officer 
to pass the payment orders for the inflated 
amounts, that the said amounts were cashed 
through the State Bank of India and that the 
accused converted the excess amounts to his own 
use. In this case the Treasury Officer was clearly 
deceived and bv such deceit the Treasury Officer 
was induced to deliver to the peons the property 
namely, the payment orders which were passed 
bv him for the inflated amounts on account of 
the deceit practised on him. There could be no 
doubt that this was done dishonestly by the ac¬ 
cused as his intention was to make wrongful gain 
for himself of the inflated amounts. Thus it was 
clear that the appellant had cheated the Trea¬ 
sury Officer. What the Courts had to see was 
whether the Treasury Officer would have passed 
the payment orders if he had been told that the 
amounts therein hod been inflated. Thus, cheat¬ 
ing of the Treasury Officer had been established. 
Consequently even though the charge was defec¬ 
tive, there was no difficulty in holding that the 
accused was guilty of cheating under Section 420, 
I. P. Code. 

Since the accused who understood the charge 
and knew the case he had to meet and was not 
misled and prejudiced, and since there was no 
failure of justice, the defect in the charge could 
not be considered as material. AIR 1941 Lah 
460 and AIR 1954 Mvs 9. Distinguished; AIR 1950 
SC 513 and AIR 1953 SC 462, Rel. on. 1963 (1) 
Cri LJ 716 (717, 718, 720, 721) (P« B) (Prs 4, 6, 
18, 21, 25). 

3. Intention. 

•-S. 420 — "Dishonest Intention 1 ’ — Cheque 

not supported by credit In bank deposited by way 
of security — Cheque returned as not acceptable 
under Rules — On representation, cheque sent for 
encashment and dishonoured — Offence. 

A, whose tender was accepted, was required to 
deposit Rs. 4.000 by wav of security under the 
rules. Accordingly A delivered a cheque for 
Rs. 4,000 while in fact there was only Rs. 5 to 
his credit in the bank. As the prescribed pro¬ 
cedure required the deposit to be made only in 
cash or postal securities, the cheque was returned. 
On next day A’s brother saw the officer concerned 
and stated that A was not in station and that he 
could cash the cheque. On this representation the 
cheque was sent for encashment but was dis 
honoured. A was thereupon tried and convicted 
under S. 420, I. P. Code. 

Held, that the conviction under S. 420 could 
not be sustained. As the cheque could not be 
accepted under the rules, there was no question 
of dishonest intention in delivering the cheque. 
In fact, there was no cheating till the cheque was 
returned as unacceptable. Further, in absence of 
any evidence to show that A had authorised his 
brother to act on his behalf, A could not be held 
responsible for the representation made bv his 
brother. Laxmi Narain Kalra v. State of Uttar 
Pradesh, 1958 Cri U 948: AIR 1950 SC 544 (545, 
548) (Prs 4, 6 lo 8). 

—-S. 420 — Intention — Intention can only be 
gathered from surrounding circumstances. See 
Pena! Code (1860). S. 41C. 1960 Cri LJ 188: AIR 
1960 All 103 (DB). 


S. 426, Note 3 

_S. 420 — Essentials — Dishonest Intention — 

Proof — Crossword competition — Complainant 
alleging that accused suppressed all correct solu¬ 
tion sent by complainant — Offence j- CM\ «jjb- 
Hity mode out — Discharge of accused — Legality 

— Criminal P. S. 253 (2). . , 

Where allegations made bv a complaint, taken 
at their face value, and left unrebutted, would 
constitute at best a ground for a civil suit, no 
criminal Court would go on with the case, but 
would leave the matter to be agitated m a Civil 

In order to constitute an offence under S. 420. 
Penal Code, there should be a dishonest inten¬ 
tion on the part of the accused which must 
precede or accompany the act of dishonesty. The 
mere breach of a contract cannot give rise to a 
criminal prosecution. Cheating amounts to induc¬ 
ing the victim to enter into a bargain which he 
would not enter into if he knew the real facts. 
Where the allegations themselves would not under 
the law constitute an offence under S. 420, it is 
open to a Magistrate to discharge the accused. 

Held, on facts that (1) there must be an ele¬ 
ment of personal gain to any of the accused and, 
in order to gain that advantage, if they defraud¬ 
ed the complainant, then it could be said that the 
object was to gain the advantage at the cost of 
the complainant. The organizer of the competi¬ 
tion gained no advantage in depriving any one 
winner of his share of the first prize as he could 
not retain any portion of the prize amount. In 
any event he had to pay out the total amount 
of the prizes and all the winners were entitled to 
share it. There could, therefore, be no intention 
at the inception on the part of any of the ac¬ 
cused to defraud the complainant; (2) that the 
question of suppressing the coupons subsequently 
also would not arise, for. there must have been 
an object for doing so, viz., to benefit any one 
prize winner; (3) that it might be that in sending 
the coupon to accused 1, accused 2 and 3 com¬ 
mitted a breach of contract. but that would 
amount to negligence or omission which would 
only entitle the complainant to an action for 
damages; (4) that the Magistrate had therefore, 
jurisdiction to discharge the accused under Sec¬ 
tion 253 (2). Criminal P. C. on the ground that 
the charge was groundless, after recording his 
reasons for doing so. (1957) 2 Andh WR 308: 
(1057) Mad LJ (Cr) 603: 1957 Andh LT 777. 

-Ss. 420, 415 — Intention to defraud — A 

negotiated an accommodation draft with his friend 
B and told him that it would be honoured if 
presented 14 days after date — Subsequently 
Bank decided not to honour the draft when il 
was presented — Circumstances tended to show 
that A honestly believed at time of negotiation 
that the draft would be honoured—Held that A 
was not guilty of cheating. AIR 1951 Assam 82. 

S. 420 — Applicability *— Mens rea — Pay¬ 
ment by eheque — Cheque dishonoured lor yant 
of rubber stamp — Inference of guilty knowledge. 

The accused purchased certain goods from the 
complainant on the representation that the price 
would be paid on delivery at his house. On 
delivery the accused offered to pay by cheque 
which was accepted by the complainant's servant 
after obicction. The bank dishonoured the cheque 
on ground of absence of rubber stamp — ‘Mahabir 
Agencies below the signature on it, showing the 
name of the firm m which the account stood. The 
complainant tried to contact him for two days 
but could not do so and, therefore, he filed a 
complaint under S. 420, I. P. Code. 

,^? Cld c th A« th T e ?5 c ” se(1 cou| d not be held guilty 
under S. 420, I. P. Code. In the absence of any 
evidence to show that the accused deliberately 
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omitted to put the* rubber stamp on it. its ab¬ 
sence was not inconsistent with the innocence of 
the accused. It was unreasonable to draw an in¬ 
ference of guilty knowledge on the part of the 
accused merely because he could not be contacted 
tor two days. 1937 Cri LJ 1252: ILR (1958) 2 
Cal 603: AIR 1957 Cal 663 (665) (Pt B) (Pr 11) 
(DB). 

-S. 420 — Payment in cheque of goods pur¬ 
chased — Implications of — Held on facts that 
accused had intention to obtain goods by fraud 
and misrepresentation and, therefore, committed 
offence under S. 420. 

Even apart from any representation the fact of 
drawing up a cheque and tendering the same in 
payment ul goods purchased implies three state¬ 
ments. namely, that the drawer has an account 
with the bank in question: that he had authority 
to draw on it for the amount shown on the 
cheque, and that the cheque, as drawn, is a valid 
order for the payment of that amount that in 
the ordinary course of events the cheque, on 
luture presentation, will be honoured. It does 
not imply any representation that the drawer 
already has money in the bank to the amount 
shown in the cheque, for he may either have 
authority to overdraw, or have an honest inten¬ 
tion ol paying in the necessary money before the 
cheque can be presented. What it implies is re¬ 
presentation that the drawer intends to have suffi 
cient money in his account when the cheque is 
presented in the course of business. The giving 
of a cheque in payment of goods must be dis¬ 
tinguished from the giving of a post dated 
cheque. If a person gives a current cheque in 
course of business in payment for goods and if it 
is dishonoured and from the circumstances it can 
be inferred that he must have been aware when 
the cheque was given that it would be dishonour 
ed so that the failure to make payment is not 
accidental, it must be held that the goods are 
obtained by false misrepresentation and the ac¬ 
cused is guilty under S. 420. AIR 1939 Lah 95 
and AIR 1933 Oudh 86. Foil. 

Held on facts that when the cheque was given 
and delivery of the goods taken in lieu thereof 
the accused had the intention to obtain the goods 
by fraud and misrepresentation and. therefore, 
committed the ofTcnce under S. 420. ILR (1957) 
2 Cal 443. 

-S. 420 — Intention — Proof of — Breach of 

contract. 

Where a complaint of an offence of cheating 
is made on the ground that the accused has en¬ 
tered into a contract with the complainant to 
work for the latter and that he had not commenc¬ 
ed work in spite of complainant making two pay¬ 
ments as agreed, the complainant has to establish 
a preconceived intention on the part of the ac¬ 
cused of not carrying out the terms of the agree¬ 
ment. Such an intention cannot be presumed from 
the mere receipt of money and not working sub¬ 
sequently according to the terms of the agreement. 
Mere receipt of money would not be cheating 
unless it is shown that it was received with the 
preconceived intention of denying it later on. If 
Ihe intention is chapged subsequently it would 
not be cheating. 159 Ind Cas 167 (1) (Pat) and 
AIR 1923 Lah 621. Rel on. 

The whole transaction may amount to a breach 
of contract, might involve a breach of faith, a 
betrayal of confidence, and might arouse moral 
indignation. But that woidd not convert it into 
a criminal offence. AIP. 1938 Mad 129. Rel. on. 
12 J and K LR 32: 1953 Cri LJ 1359: AIR 1053 
J and K 22 (28, 24) (Prs 3, 6). 


-S. 420 — Applicability — Post-dated cheque 

given against delivery of goods dishonoured — 
Offence. 

A distinction must be drawn between a case 
where a post-dated cheque is given to discharge 
an existing liability and a case where it is issued 
against delivery of goods, property or cash with 
an assurance that it will be met on being pre- 
sented to the bank on the due dale and in due 
course. In the first case, the failure to provide 
the balance is merely a breach of promise, whereas 
in the latter it may have different consequences. 
Intention of the drawci at the time the cheque is 
issued is a material tes* and if it appears from 
the circumstances of the drawer that he did not 
expect that the cheque would he cashed in normal 
course, it would he prima facie proof of Ihe in- 
tion lo cheat. AIR 1930 Bom 179, Rel. on. 
Madh BLR 1954 Cr 305: Madh BLJ 1954 HCR 
1641: 1956 Cri LJ 68: AIR 1956 Madh Bha 19 
(19) (Pr 8). 

S. 420 — Accused taking money from com¬ 
plainants to offer bribe for securing a job — Ac¬ 
cused failing to secure Ihe job — Intention ol 
cheating when money was paid cannot be pre¬ 
sumed — AIR 1948 Mart 258, Foil. 1963 MPL) 
(Notes) 202. 

-S. 420 — Applicability — Wilful misrepre¬ 
sentation — Intention lo defraud. 


Wilful misreprescntatioi. of a definite fact with 
intention to defraud would be cheating. Along 
with this, it has to be shown that the misrepre¬ 
sentation made was false lo the accused’s know¬ 
ledge at the time when it was made. 1954 Cri 
LJ 1713: AIR 1954 Manipur 13 (17) (PI E) 

(Pr 11). 

-Ss. 420. 40 — Applicability — Cross-word 

rompetitlon — Condition that editor's decision 
will be final — Silence over competitor's corres¬ 
pondence — No mens ren — No offence — (Cross¬ 
word competition). 

A prosecution was started under S. 420, Penal 
Ode, against an editor of a paper who ran a 
irossword competition on allegations that a 
•orrect solution was sent by the complainant s 
son and that in spite of this his son was not 
awarded Ihe first prize One of the conditions 
imposed upon the competitors was that the deci 
si<»n of the editor was final and legally binding 
and that the editor will not enter into any corrcs 
pondence whatsoever with Ihe competitors. There 
was a dispute as to whether the competitior had 
put a correct solution or not. 

Held, that in the circumstances, it could not be 
said that because the editor did not enter into 
the correspondence with the competitor, there 
was any *mala fide’ or any deception on his parr 
Nor was there mens ren in the case. No offence 
was, therefore, made out and the order of in 
Magistrate taking cognizance of the case undei 
S 420. Penal Code was. therefore set aside. 
HLJR 86: 1656 Cri LJ 616: AIR 1856 Pal 258 
(256) (Prs 1. 2) (DB). 

_S. 420 — Intention to deceive — Essential 

ingredient — Such Intention not proved - 
Merely taking money for paying as bribe to publ 
servant — Cnnnot amount to chentlng. 

In order to bring the case within the offence 
or cheating it is necessary to prove that «t > 
lime (he accused made Ihe representation, he 
knew that it was false and it was made m P™' 
to deceive the persons paying the m°nw. Mereb 
I,king money for Ihe purpose of paying it * 
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Kc). on. 1962 Raj LW *>29: ILR (1962) 12 Raj 
536 

4. False ^presentation. 

_S, 420 — Fraudulent representation through 

agent amounts to fraudulent representation by ac- 

C °A fraudulent within llie meaning <>l S. 420 ma> 
be made clirccllv or indirectly. A Iraudulcnl re 
presentation got made through a person acting 
as an agent tor the accused amounts to iraudulcnl 
representation bv and on behaJt ot the accused. 
1962 (2) Cri LJ 722: 1962 All LJ 639: 1962 Alt 
WR (HC) 507: 1962 All Cr R 285: AIR 1962 All 
582 (584) (Pt B) (Prs 15. 16) (DB). 

_Ss. 420, 464. 468 24 and 25 — Accused pur¬ 
porting to run two institutions, for holding ex 
munitions in Hindi and Sanskrit literature and 
Ayurveda and inviting applications—Pamphlet con 
taning rules giving out that institutions were re¬ 
cognised by Government — Certificates conferring 
degrees issued on pavinenl of money without hold, 
ing anv examinations — Institutions found In he 
bogus and not in existence—Certificates found to 
be ante-dated and containing roll.numbers and 
divisions — Accused held guiltv of offence under 
S. 420. on ground of fraudulent representation 
that institutions were recognised bv Government 
— Offence under S. 468 held not made out as 
certificates although false were not made dis¬ 
honestly or fraudulently vis-a-vis recipients of certi¬ 
ficates. 1962 (2) Cri L.T 722: 1962 All LJ 639: 
1962 All WR (HC) 507: 1962 All Cr R 285: AIR 
1062 All 582 (584, 585) (Pi D) (Prs 20, 25) (DB). 

-Ss. 420, 415 — Bogu> schemes promoted In- 

accused — Persons induced to deposit money with 
them on false representations and suppression of 
material facts — Accused held guiltv under Sec¬ 
tion 420. See Penal Code (I860). S. 415. 1900 

Cri LJ 188: AIR 1960 All 103 (DB). 

-S. 420 — Applicability — Breach of contract 

and cheating — Offence — Dispute when of civil 
nature — Nature of misrepresentation. 

It is only in those rases where Ihc representa¬ 
tion on the basis of which the money is obtained 
by an accused person was correct at the time it 
was made or was not false to the knowledge of 
the accused and only .subsequently the accused be¬ 
came dishonest or failed to carry out his part of 
Ihc contract, that the dispute can be said to be 
of a civil nature. Where I he accused knew from 
the very beginning that the representation which 
he was making to the complainant was a false 
one and it was on the basis of that representa¬ 
tion that he obtained n certain sum from the com. 
plainanl, the accused is guiltv under S. 420 of 
the Penal Code. 1957 All WR (HC) 293: 1957 
All LJ 141. 

-S. 420 — False representation — What con. 

stitutes — Statement by companion of accused 
that accused had power to cure all diseases — 
Statement docs not amount to false representa¬ 
tion. 

A false representation must relate to some fact 
that is either past or present. A statement purely 
affecting the future will not suffice. But the state 
of mind of a person ma> be a present fact. 

The companion of the*'accused told the com¬ 
plainant that the accused had power to cure all 
diseases. After the companion told the com¬ 
plainant about the- accused, the latter himself 
asked the complainant to give him whatever 
money he had and the complainant parted will¬ 
ingly; with the money believing the companion. 

Held, [f\e money was parted with. willingly. 
What the companion of the accused told the com¬ 
plainant would not amount to a false representa- 
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linn, ihc rep reset! la 1 1 o.» did not relate to a past 
• present tart hut related l" Hw 1'dure powers 
n| the licensed, i* was. therefore, not a false 
representation to come within the meaning ot the 
definition of cheating. 196o (2) Cri LJ 499 (1). 
AIR 1965 Gui 2G9 (279) (Pr 1). 

_S. 420 — Accused representing to he a gradu- 

;.i<. wlici: ih.tt n presenLdinn is false !«• his know¬ 
ledge. :»ii<I securing appointment -- Offence of 
cheating committed. 1962 MPLJ (Notes) 223. 

5. Concealment of facts. 


-S. 420 — Dishonest suppression — Sale by 

public auction — Non-mention of prior encum¬ 
brance on properly — Offence — Transfer of 
Property Act (1882), S. 55 (1) (a). 

Where the accused made no mention ol a 
prior encumbrance on the property sold bv him 
bv public auction under the terms ot which the 
successful bidder at the auction was made to pay 
only 1/4lh of the amount when the hammer fell 
;md another week's lime was given for the 
balance to he paid this interregnum afforded for 
ihc payment of the balance is not only to find 
time lor the balance ol purchase money but also 
must he taken to be the lime afforded tor ascer¬ 
taining in regard to encumbrance, it anv. pertain¬ 
ing to the property. If in spile of the opportunity 
so afforded the successful bidder does not choose 
to make enquiries of the auctioneer or obtain an 
encumbrance certificate for himself it cannot be 
said that Ihc neglect of his own duties bv the 
auctioneer is capable of imputing the existence of 
other factors as constituting dishonest conduct 
on I he part of the vendor. It cannot be taken for 
granted that a properly is always free from 
encumbrances and that a mere non-mention of 
the encumbrances bv a vendor provides a suffi¬ 
cient guarantee that the property is free from 
encumbrances. The case of non-mention of ell 
cumbrnnces cannot he taken as dishonest non¬ 
disclosure of anv mail rial defect in the property 
which the buver could not he made aware if he 
was only diligent as a vendee ought to be. It 
could not be said that there was anv dishonest 
representation nor concealment of anything 
which the accused were hound in duty to dis¬ 
close. 1909 Cri LJ 1007: 1960 Andh LT 672: AIR 

I960 Andh Pra 405 (405. 406) (Prs 2. 3. 5). 

-S. 420 — Applicability —Sale of land already 

giltcd without disclosing gift — Amounts to 
cheating. 1959 Cri LJ 740: AIR 1959 Manipur 26 
(26) (Pt A) (Pr 3). 


6. Properly. 


•-S. 420 — Properly — Admission enrd to 

University examination. 

An admission card to sit for the M. A. Exa¬ 
mination of a University is property within the 
meaning of Section 420. Penal Code. Though the 
admission card as such has no pecuniary value 
it has immense value to the candidate for the 
examination. Without it he cannot secure admis¬ 
sion to the examination hall and consequently 
cannot appear at the examination. 1LR 12 Mad 
151 and 1LR 16 All 210. Rel. • on. Abhavanand 
Mishrn v. State of Bihar. 1961 Andh LT 946: 
(1962) 2 SCR 241: 1962 All Cr R 17: 1962 All WR 
(HC) 6: 1962 BLJR 1: (1962) 1 SCJ 183: 1962 
Mad LJ (Cr) 110: 1961 (2) Cri U 822: 1961 SCD 
885: ILR 41 Pat 767: AIR 1961 SC 1698 (1700) 
(PI A) (Pr 7). ' 1 

-rS. 420 — “Properly 1 * — Meaning ol — Im¬ 
port licence In. the hftRds ol licensing authority. 

..The wor<|. ‘property* occurring in Section 420 
of the Indian Penal Code does not necessarily 
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mean that the thine of which a delivery is dis¬ 
honestly desired by the person who cheats must 
have a money value or a market-value in the 
hand of the person cheated. Even if the thine has 
no money value in the hand of the person 
cheated, but becomes a thine of value in the hand 
of the person who may eet possession of it as 
a result of the cheating practised by him, it 
would^ still fall within the connotation of the 
term properly. An import license, even when it 
is in the hand of the licensing authority is, 
therefore, 'properly* within the meanine of Sec¬ 
tion 420, I. P. Code. 

Further, although a particular thine may not 
have actual money-value or a market-value in 
the hand of a certain person, it may still have 
potential value and would be property within 
the meanine of Section 420 of the I. P. Code. It 
is, therefore, clear that even if the term property 
be construed to mean a thine which has a value 
in the hand of the person cheated, even so. in 
the hands of licensing authority the import 
licence which certainly had a potential value 
would be property within the meanine of S. 420, 
I. P. Code. 

Lastly, if the word 'property* is construed to 
mean that which acquires actual value only after 
it eoes into the hand of the person who cheats, 
even then there Is no doubt that the provisions of 
Section 420 must applv to this case. Case-law 
referred. 56 Bom LR 188: ILR (1954) Bom 554: 
56 Crl LJ 289: AIR 1955 Bom 82 (87, 88) (PI D) 
(Prs 14 to 16) (DB). 

“ S. 420 — Construction — "To deliver any 
property” — "Property” means movable pro¬ 
perty. See Penal Code (I860), S. 415. AIR 1955 
NUC (Sau) 957 (DB). 

7. Valuable security. 

-S. 420 — “Valuable security'’ — Import 

licence. 

As an import licence obtained from the OfTice 
of the Chief Controller of Imports is a valuable 
security because it is evidence of the title of the 
person possessing it to import foreign goods 
into India, quite irrespective of whether the im¬ 
port licence, was property or not within the 
meaning of Section 420. it is certainly a valuable 
security, and from thai point of view also, the 
offence is covered bv Section 420. I. P. Code. 56 
Bom LR 188: ILR (1954) Bom 554 : 56 Crl LJ 
289: AIR 1955 Bom 82 (88) (PI E) (Pr 18) (DB). 

8 . Attempt. 

•-Ss. 420, 511 — Applicability — Attempt to 

commit offence — What amounts to — Attempt 
and preparation — Distinction. 

The question whethci a certain act amounts to 
an attempt to commit a particular offence is a 
question of fact dependant on the nature of the 
offence and the steps necessary* to take in order 
to commit it. 

A person commits the offence of 'attempt to 
commit a particular offence* when (i) he intends 
to commit that particular offence: and (ii) he. 
having made preparations and with the intention 
to commit the offence docs an act towards its 
commission, such an act need not be the penulti¬ 
mate act towards the commission of that offence 
but must be an act during the course of com¬ 
mitting that offence. Abhavanand Mishra v. State 
of Bihar. 1961 Andh LT 946: (1962) 2 SCR 241: 
1962 AH Cr R 17: 1962 AH WR (HC) 6: 1962 
BUR 1: (1962) 1 SCJ 183: 1962 Mad U (Cr) 
110: 1961 (2) Crl LJ 822: 1961 SCD 885: ILR 


41 Pal 767: AIR 1961 SC 1898 
(PI B) (Prs 11, 12, 26 lo 28). 


(1700, 1701, 1703) 


6 -Ss. 420, 511 — Applicability — Attempt to 

commit offence of cheating — Accused represent¬ 
ing to complainant that he could duplicate cur- 
rency notes — Complainant giving some cur¬ 
rency notes to accused — It could not be said 
that accused had only made a preparation and 
not an attempt to commit offence of cheating — 
Two of the ingredients of the offence of cheat¬ 
ing, false representation and delivery* of property 
had taken place and they were acts done towards 
the commission of offence within the meaning of 
Section 511. Bashirbhai Mohamedbhai v. State of 
Bombay. 1960 Crl U 1383: 1961 Pot LR (SC) 
15: 1960 Mad WN 639: 1960 Ker LT (SC) 23: 
(1960) 2 Ker LR 176: 62 Bom LR 908: 26 Cut 
LT 626: (1960) 3 SCR 554: 1961 AH Cr R 11: 
1961 Andh LT 82: 1961 All WR (HC) 48: (1961) 
Mad U (Cr) 20: (1961) 1 SCJ 76: AIR 1960 SC 
979 (979, 980) (Pt A) (Pr 4). 


• -Ss. 420, 511— Applicability— Complainant 

feigning belief in false representation and deli- 
vering property, in order to trap accused — The 
fact that complainant was not deceived is im¬ 
material — ILR 16 Cal 310. Approved. Bashirbhai 
Mohamedbhai v. State of Bombay. 1961 Pat LR 
(SC) 15: 1960 Mad WN 639: 1960 Crl U 1383: 

1960 Ker LT (SC) 23: (1960) 2 Ker LR 176: 62 
Bom LR 908: 26 Cut LT 626: (1960) 3 SCR 554: 

1961 All Cr R 11: 1961 An LT 82: 1961 All WR 
(HC) 48: 1961 Mad U (Cr) 20: (1961) 1 SCJ 76: 
AIR 1960 SC 979 (980) (Pt B) (Pr 5). 

-S. 420 — Offence under Section 420 read 

with Section 511, I. P. Cede — Attempt to cheat 
insurance company at Bombay bv making false 
claim supported bv false certificates — Policy 
and false certificates fraudulently secured and 
posted to company at Hyderabad — Court at 
Hyderabad has jurisdiction to try offence. See 
Criminal P. C. (1898). S. 179. 1962 (2) Cr! U 
21: AIR 1962 Andh Pra 257. 

-Ss. 420, 511 — Attempt to cheat — Offence 

when committed. 

An offence under Section 420, rend with Sec¬ 
tion 511 would be committed by a person who 
attempts to cheat another person and thereby 
attempts to induce him to do one or the other 
of the acts mentioned in Section 420. I. P. Code. 
56 Bom LR 188: ILR (1954) Bom 554: 56 Crl LJ 
289: AIR 1955 Bom 82 (86) (Pt B) (Pr 12) (DB). 


-Ss. 420, 415, 511 — Knowledge of falsehood 

of pretence — Accused could not he convicted 
of cheating but the accused is guilly of atJenjPj 
to cheat. Sec Penal Code (I860), S. 415. 62 Cn 
U 644: AIR 1951 Mndb B 100. 


9. Abetment. 

—Ss. 420 and 109— Applicability — R posing 
s a big sugar merchant entering into a bogus 
rnnsaetion with G and extracting money from 
,j m — N a close acquaintance # of R ( allowing 
limsclf to be represented as his 'munim "rc- 
ence at the place of tiansaction bogus to nw 
nowlcdge. as such 'munim* — Guilty of nbc - 
icnt. 54 Crl U 159: AIR 1952 Ajmer 60 (60, 61) 
PI A) (Prs 5. 6). 

10. Conspiracy. 

—Ss. 420. 120-A, 120-B — Essence of criminal 
onspiracy is agreement to do illegal act— ro 
f agreement — Conspiiacv to cheat. See Pena 
lode (I860). S. 120-A. 1060 Crl LJ 188. AIH 
060 All 103 (DB). 



11. Procedure. 

420 — Information on disclosing cogniz¬ 
able as well as non-cognizable offence — Powers 
of Police officer to investigate — Offence under 
Section 420, I. P. C. and that under Section /, 
Essential Supplies Act — Police Officer joining 
latter with former in charge sheet — Trial could 
proceed under Section 2ct-A. Criminal P. C. See 
Criminal P. C. (1898), S. 173. 1965 (2) Crl U 
250: AIR 1965 SC 1185. 

• -S. 420 — Distinct offence — Meaning of 

— Offences to be distinct must not be inter¬ 
related — Contract to supply wood to Govern¬ 
ment — Money obtained from Government on 
various bills at different times in pursuance of 
conspiracy entered into between various accused 

— Held* single charge under Section 420, Penal 
Code did not contravene Section 233 as object ol 
conspiracy was not to obtain diverse amounts but 
to obtain entire contract money from Govern¬ 
ment. Sec Criminal P. C. (1898), S. 233. 1963 (2) 
Crl U 629: AIR 1963 SC 1620. 

• -Ss. 420, 120-B — Prevention of Corruption 

Act (2 of 1947), S. 5 (1) (clj read with S. 5 (2) 

— Conviction under — Trial before one special 
Judge but proceedings and convictions by another 
Special Judge — Conviction cannot be upheld 
as subsequent proceedings before another Judge 
are not competent — Criminal P. C. (1898), Sec¬ 
tion 350. See Penal Code (1860). S. 120-B. (1962) 
2 Ker LR 313: 1963 Mad LJ (Crl) 460 (SC). 

• -S. 420 — Accused charged for cheating in 

1942 — Misrepresentation made at Simla and ac¬ 
cused paid money at Lahore at his request — 
Mere posting of cheque at Kolhapur (then a 
native State) held could not be considered as deli¬ 
very of the cheque to the accused at Kolhapur— 
No part of offence of cheating was committed 
outside British India — Section 188, Criminal 
P. C. did nut apply. See Criminal P. C. (1898), 
S. 188. I960 Crl LJ 410: AIR 1060 SC 266. 

• -—S. 420 — Constitution of India, Art. 136 — 
Evidence whether discloses breach of civil liabi¬ 
lity or offence under Scclion 420, Penal Code 

— Facts found against accused by lower Courts 

— Facts arc not open to challenge in Supreme 
Court. See Constilution of India, Art. 136. 1967 
Cri LJ 1346: AIR 1967 SC 867. 

• -Ss. 420 and 34 — Charge under S. 420/34 

— Conviction under S. 420 — Legality — (Cr. P. 
Code (1898), Ss. 221 and 636). 

A conviction of an accused person under Sec¬ 
tion 420 would be valid though the charge is 
under Section 420 read with Section 34. unless 
prejudice is shown to have occurred. Mobarik 
Ali Ahmed v. Stale of Bombay, 1968 SCJ 111: 
1958 SCA 665: 1958 All WR (HC) 112: 1958 All 
Cr R 94: 1958 SCR 328: 1967 Crl LJ 1348: 1968 
Mod LJ (Cr) 42: 61 Bom LR 68: AIR 1967 SC 
867 (866) (PI E) (Pr 17). 

• 420 “ Charge — Form and contents of 

— Single conspiracy lo cheat members of public 

— Several persons joining — Several transactions 
spread over several years — Held there was no 
misjoinder of charges. Sec Penal Code (I860). 
S. 120-B. 1957 Crl LJ 422: AIR 1957 SC 340. 

• S. 420 — Offence of cheating — Charge 
not specifying the manner and mode in which 
cheating has been done — Charge is vague bul 
vagueness is only an irregularity not vitiating the 
trial unless accused is materially prejudiced 
thereby See Criminal P. C. (1898), S. 225. 1963 
Crl U 1928: AIR 1953 SC 462. 

S. 420 — Offence (Penal Code, S. 420) com 
poundable with leave of Court — Leave not ob¬ 
tained — Complainant absent on dale of hearing 
Accused can be discharged under S. 259. See 
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tA1 *Ss. 420, 403, 405 and 406 — Accused charged 
and convicted under Section 406, Penal Code — 
Facts proved not disclosing offence under lec¬ 
tion 406. but one under Section 420 — Alteration 
of conviction in revision — Alteration of convic 
tion for minor offence under Section 403. See 
Criminal P. C. (1898). S. 225. 1960 Cri LJ 857; 
AIR 1960 All 387. 

-S. 420 — Criminal P. C. (1898), S. 439 

Power to interfere in pending proceedings — 
Circumstances that the same set of facts alleged 
in complaint may also give rise lo civil liability 
is no ground for quashing criminal proceedings. 
See Criminal P. C. (1898). S. 439. 1957 Crl LJ 
1101: AIR 1957 Assam 148. 

-S. 420 — Prosecution under Sections 120-B, 

420, 4G7 and 471, I. P. C. — State filing second 
case against same accused under same sections 
— There may not be any bar to trial of more 
than three offences at the same trial by virtue 
of Section 235, Cr. P. C. but separate trials may 
also be continued if no prejudice is caused to 
accused by separale trials. Criminal P. C. (1898). 
Ss. 235 and 234. 1965 (2) Crl LJ 351: AIR 1965 
Cal 457. 

-S. 420 — Criminal P. C. (1898), S. 235 — 

‘In course of same transaction' — Offences under 
Sections 420 and 486, I. P. C. — Joint trial not 
barred. See Criminal P. C. (1898), S. 235. 1956 
Crl LJ 738: AIR 1956 Cal 200. 

-S. 420 — Scope - Charge under — Convic¬ 
tion under Section 406 Penal Code is legal if 
accused had opportunity to meet such a case. 
Criminal P. C. (1898), Ss. 236, 237. AIR 1955 NUC 
(Cal) 6602. 

-S. 420 — Applicability of Ss. 403, 420 of 

Penal Code — Complaint stating 'inter alia* that 
opposite party made a false representation and that 
but for the misrepresentation the complainant 
would not have parted with Rape-seed — Charge 
under Section 420 and not under Section 403 
ought to have been framed. See Penal Code 
(1860), S. 403. AIR 1955 NUC (Cal) 1538 (DB). 

Ss. 420, 419 and 465 — Charge under — 
Acquittal under Sections 419 and 420 — Convic¬ 
tion under Section 465, held not legal — S. 465 
requires fraudulent intent — Magistrate having 
refused to believe only evidence of fraud and 
dishonestly implied in charges under Ss. 419 and 
420, could not convict under S. 465 — Charges 
had to be considered as one wholly and not com- 
parlmentallv. See Penal Code (I860), S. 419. 1955 
Cri LJ 1240: AIR 1956 Cal 473 (DB). 

——Ss. 420, 471, 467 Conviction under — 
Misdirection to jury — Verdict that accused was 
not guilty of offence under S. 471/467 I P C 
was inconsistent with verdict of guiltv under 
Section 420 — Misdirection held led to erroneous 

(18& 1 S' Cl r S n' - (Criminal P. C. 

imk ri See Penal Code (1860). S. 471. 

1956 Crl LJ 513: AIR 1955 Cal 176 (DB). 

S. 420 — Scope — Offence committed bv 
person as agent of Government — Allegation 

!h a ! , ncc y se 1 d bv , mnkin C a false representation 
that he had obtained the quantity of rice in ques¬ 
tion between the 3rd and 7th Oct. 1951 the 
accused induced Government to pay him certain 
amounts on account of bonus — Held 2 . 
under Section 420 could not be said 
been committed by accused while purporting to 

Mj. Item 3. 66 Crt U 1436- AIR 
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'-S. 420 — Private person conspiring with 

public servants to cheat — He is triable bv 
Special Court in view ol Item 8 ol Schedule to 
W. B. Criminal Law Amendment (Special Courts) 
Act 1 21 ol 1949). See Public Sefetv — West 
Bengal Cri. Law Amendment (Special Courts) 
Act (21 ol 1949), Sch., Item 3. 1953 Cri LJ 1540: 
AIR 1953 Cal 661 (DB). 

-S. 420 — Special Court has jurisdiction 

to trv offence ol cheating if commited bv a pub¬ 
lic servant — It is not necessary that he should 
be taking Government money bv olTence ol 
cheating. See Public Safety — West Bengal Cri¬ 
minal Law Amendment (Special Courts) Act (21 
of 1949). Sch., Item 8. 1953 Cri LJ 1540: AIR 

1953 Cal 661 (DB). 

-S. 420 — Agreement to sell contract — No 

intention to cheat at the lime ol agreement — 
Contract itself having spent its force no obliga 
lion to transfer contract — Failure to return 
consideration of agreement — Remedy bv way ol 
damages available — Complaint in criminal 
Court not proper. 1963 Kash LJ 190: 1964 (1) 

Cri LJ 374 (375) (IM A) (Pr 4) (J and K). 

-Ss. 420, 468 — Criminal P. C. (1898), S. 195 

(1) (e) — Process server authorised to recover 
only process fee — Recovery of excess amounts 
under false representation — Official counterfoil 
of receipt book mentioning amounts of only 
process fee — Process server Is guilty of offences 
under Ss. 420 and 468, I. P. C. — Formal com¬ 
plaint by Court not necessary. 

Held, on facts that the bar in Clause (c) ol 
Section 195 (1), Criminal P. C. was in respect ol 
offences mentioned therein, alleged to have been 
committed bv a partv to any proceeding in an\ 
Court and that as Section 420, I. P. C. was not 
mentioned in Section 195 (1) (c) and as I he pro 
.•ess server could not be said to be partv to the 
proceedings, the bar under Section 195 (1) (c* 
read with Section 47C. Cr. P. Code, did not ap 
ply. AIR 1946 Pat 362. Rel. on. (2) That it was 
well settled that Ihe intention to cheat can onlv 
he gathered from the surrounding circumstances 
and no direct evidence is possible to ascertain Ihe 
intention of the accused. The transactions in the 
case on the very face of it. showed that the ac¬ 
cused intended to defraud the parties, as it was 
clear that he received those sums on dishonest 
inducement and gross misrepresentation, and 
thus he was clearly liable under Seclion 420. 
I. P. C. AIR 1925 Cal 10C and AIR 1949 Cal 586. 
Distinguished. (3) That as the counterfoils of Ihe 
receipt hooks were false documents and as lhc> 
were so made with the intention to cause damage 
or injury to the parties and to induce them to 
part with the excess amounts, those documents 
were forged and were used for the purpose of 
cheating. Accordingly Ihe offence under S. 468. 
I. P. C. was also made out against the accused. 
SO Cut LT 253: (1964) 6 Orissa JD 264: ILB 

(1964) Cu! 248. 

-S. 420 — Charge under — Search bv Police 

Officer — Charge of selling fake railway tickets 

— Railway servants employed as witnesses — 
Search Conducted in absence of accused — E\i 
dencc of recoveries made cannot he relied upon. 
See Criminal P. C. 11898). S. 96. 1982 AllI Cr R 
351: 1062 All WR (Sup) 83: 64 Pun LR 874. 

-Ss. 420. 406 — Criminal P. C. (1898). S. 201 

— Process fees.— Process of Criminal Court 
relating to cognizable offence — No fee is 
chargeable — (Court Fees Art (1870). S 20). Sec 

-Criminal P. C. (1898). S. 204. AIR 1965 NUC 
(PunJ) 4985. 


12. Sanction. 

-S. 420 — Conspiiacy to obtain money bv 

cheating No properly is actually delivered — 
No permission under Section 196-A (2), Criminal 
P. C. is necessary. Sec Criminal P. C. (1898), Sec 
(ion 196-A (2). AIR 1950 All 639. 

-Ss. 420 and 383 — Covenant of merger b> 

which United Slale o! Rajasthan was created, 
Art. 17 — Warrant foi extradition issued by 
Regional Commissioner of Rajasthan — Enquiry 
into offences under Sections 383 and 420, Penal 
Code No sanction under Section 197. Cr. P. C. 
or Article 17 ol the covenant is necessary with 
respect to such offences. See Criminal P. C. 
(1898), S. 197. 51 Cri LJ 947: AIR 1950 All 342. 
-—S. 420 — OlTence b\ public servants against 
Government under Section 420 or Section 120-B 
read with S. 420 — Sanction held necessary. See 
Criminal P. C. (1898). S. 197 (I). AIR 1950 Raj 
51. 

13. Evidence and proof. 

•-Ss. 420 and 193 — Offences of cheating 

and false evidence — No fraudulent representa¬ 
tion — Reasonable explanation given — Burden 
of proof — Benefit of doubt. 

In a prosecution under Section 420. Penal 
Code, it is Ihe duly of the prosecution to prove 
affirmatively than Ihe accused knew that the re¬ 
presentations made bv him are false. In the 
absence of circumstances from which it can be 
gathered that anv such knowledge can be im¬ 
puted to Ihe accused, it is a case in which the 
benefit of reasonable doubt should he given to 
Ihe accused. The burden of proof is never shifted 
to Ihe accused. And if a reasonable explanation 
is given by the accused and the Court thinks that 
Ihe explanation mav reasonably be true, though 
it is not convinced about the truth, il should 
acquit the accused. II Cr AR 45; 11 Cal WN 159, 
Rel. on. 

Held, (i| that there was not anv fraudulent 
representation which had the effect ol inducing 
the Petrol Rationing Authority to part with Ihe 
coupons which il would not have otherwise done 
in this case; (2) that the explanation offered by 
Ihe accused, though he had not been able to 
prove it conclusively, was a reasonable one and 
hence, he being entitled to Ihe benefit of doubt, 
could not be convicted under Section 420; foi 
that the conviction under Section 420 not being 
maintainable, his conviction under Section w 
also could not he maintained. Sukhdeo Jha Utpai 
v. State of Bihar. 1957 Cr LJ 583: 1957 BUR 
191: (1957) MPC 165: AIR 1957 SC 466 (488) 

(Pr 7). 

-S. 420 — Proof — Approver's evidence - 

Corroboration — Necessity — Charge of con¬ 
spiracy to cheat - If a specific instance of cheat 
ing was proved beyond doubt against any o 
accused that would furnish best corroboration « 
Hit- offence of conspiracy. See Evidence A 
(1872). S. 133. 1957 Cri U 422: AIR 1957 St 

340. 

-S. 420 - Intention - Inference - Nee 0 ' 1 ; 

able Instrument - Failure to honour - 
lion to cheat when can be Inferred - Frooi 
Evidence Act (1872), S. 106. . 

The fact that the Hundi was not actually P 
when il was presented for payment would not 

itself make Ihe accused guilty of che '' ,,n . e „ he 

When a person draws a Hundi or a cheq e n 
does thereby make a represen ahon to the P 
son in whose favour Ihe Hundi or "> e cheqU ^, 
drawn (1) that he hnsaulhorltvlo dr w 
document and draw the document 
amount: (2) lhal Ihe cheque or the hundi 
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good or valid order ol payment of its amount; 
and |3) that tlie cheque or the liundi would he 
paid when presented lor payment. I he prosecu¬ 
tion in a case ol this nature can onlv establish 
tacts which point priina lack* to the conclusion 
that the failure to meet the negotiable instrument 
was not accidental but was a consequence 
expected and there!ore intended bv the accused. 
The prosecution cannot be expected to have 
knowledge which the accused has in respec t ol 
his financial position, parlicuiarv as to whclhei 
he was in a position to meet his obligation oi not 
specifically; all that the prosecution can do is to 
place before the Court Ihe circumstances on 
which it may legitimately be found that the 
accused had not the intention to meet the demand 
evidenced bv the negotiable instrument. The ^non¬ 
payment is an important circumstance. 1957 Cri 
U 438: 1957 All WR (HC) 4: 1957 All LJ 158: 
AIR 1957 All 246 (247. 248) (Pt A) (Prs 6. 12) 
(DB). 

-S. 420 — Proof — Facts forming part ol 

same transaction — Cannot be said to be Jn 
admissible or irrelevant. See Evidence Act (l872i. 
S. 6. 1957 All WR (HC* 293: 1957 All LJ 141. 

-S. 420 — Burden of proof — (Evidence Act 

(1872), Ss. 101-104). 

In a case for cheating it is for Ihe prosecution 
lo show that at Ihe liim Ihe accused entered into 
Ihe transaction with Ihe complainant. Ihe accuser! 
had no intention lo pay the money and that he 
was actuated bv a dishonest intention iu chcal 
the complainant. 1960 Cri LJ 787: AIR I960 
Andh Pra 311 (312) (Pt B) (Pr 2). 

-Ss. 420 and 120-B — Cheating — Evidence- 

Sale of drugs in bottles containing false state¬ 
ments as lu brand etc. — There must be evidence 
that the buyers were induced to buy drug bv 
the misrepresentation in the label. 60 Col \VN 
070: 1959 Cri LJ 829: ILR (1959) 2 Cal 706: AIR 
1959 Cal 427 (428) (1M A) (Prs 3, 7) (DB). 

-S. 420 — Complainant Induced lo take 

accused as partners bv their promise to invest 
capital — No fraudulent Intention on the part of 
accused when they made the promise — Their 
subsequent failure to implement promise is no 
offence under the section. 

In order to constitute an offence of cheating 
it is obligatory for tin prosecution or the com¬ 
plainant to show that when the first inducement 
was made it was fraudulent and the intention 
was to deceive or cheat the complainant. 

Where the accused having induced the com¬ 
plainant to take them ns partners in his business 
bv making a promise that they would invest 
sufficient capital into the business, failed to im 
plement their promise and also took complete 
control of the goods and other stock-in-trade of 
the partnership but there was nothing to indicate 
that they had any fraudulent intention at the 
time when they made the promise: 

Held, that no process could be issued against 
the accused under Section 420. Penal Code os 
the facts of the case made out onlv a civil dis¬ 
pute and not a criminal case. The mere fact that 
the accused took complete control of the goods 
and stock-in-trade of the* partnership would not 
constitute an ofTencc under Section 420 of the 
Penal Code. 1904 Kosb LJ 197. 

-S. 420 — Prosecution under — Availability 

of means lo complainant for detecting fraud — 
Not material. 

For prosecution for an offence under S. 420 
of the Indian Penal Code it is immaterial whe¬ 
ther the complainant had means of detecting the 
fraud if he had acted like a shrewd or prudenl 
person. The • relevant question is whether in fact 


the lake statements or representations made bv 
11 k* accused did in tact impose upon the com¬ 
plainant or not. 1903 Mys LJ (Supp) 248 (DB). 

_Ss. 420 and 511 — Evidence — Evidence ol 

decoy witness .supported bv another trap witness 
about sale oi spurious parts ol cycle bv accused 
— Not sufficient lo sustain conviction of accused 
unless there is extraneous material wholly in¬ 
dependent ot police machination to show thal 
sale in question was pushed bv petitioner ol 
spurious cycle parts representing them lo be 
genuine of Hercules or Phillips make. 1960 Cri 
LJ 1656: AIR 1960 Punj 641 (642) (Pt A) (Pr 4). 

14. Sentence. 

• -S. 420 — Sentence — Discretion — Un 

less discretion is improperly exercised, Supreme 
Court would not interfere— Sentence of rigorous 
imprisonment for six months held not severe in 
Ihe circumstances. Dharamdas Ilukamatrai Dor 
waili v. State ol Bombay. 1960 Cri LJ 1148: 
(1960) 2 Her LR 32: AIR 1960 SC 734 (738) 

(Pt B) (Pr 14). 

• -S. 420 — Sentence. 

Where there is strong indication, on the evi¬ 
dence on record, that there were other and 
perhaps bigger persons involved in Ihe fraud foi 
which the accuse^ was tried and they are nol 
brought to book. Ihe circumstance, though il 
<loes nol excuse or exonerate the accused from 
his guilt which has been established beyond rea¬ 
sonable doubt, has. nevertheless a bearing on the 
question ol sentence. K. Damodaran v. State of 
Travancore-Cochin. 1953 Ke r LT 295: 1953 Cri 
LJ 1928: AIR 1953 SC 462 (467) (Pt C) (Pr 12). 

-S. 420 — Sentence — Cheating in business 

circles — Severe sentence — Propriety. 

In the case of a person who moves about in 
business community and does business, whether 
small or large, any conviction or any sentence 
however small is ruinous, for that forthwith 
destroys his credit in the market and it is the 
credit in the market that is the largest asset of 
an individual doing business. Severe sentence 
therefore is not called for in such cases. 1957 
Cri LJ 438: 1957 All WR (HC) 4: 1957 All LJ 
158: AIR 1957 AH 246 (248) (Pt B) (Pr 13) (DB). 
-S. 420 — Sentence. 

The accused, a member of a District Board pro 

lessing lo have authority from the Board sold 

certain leaves by public auction. The com 

P amant who was the highest bidder paid the pur- 

chase price then and there and obtained a kut r 

<Iuha receipt. The accused promised to give a 

proper reedpt after the amount was deposited in 

,°f . ,he „ Board - When the complainant 

' d ,0 obtain , lh( ‘ receipt he filed a complaint 

Pon .i r„ ! » CCUSC ? convicled under Section 420 

R i nna n r. nd sc f n ' enced l <> » '«m of 6 months 
K. I. and a fine of R s . 100. In the meanwhile the 

Hey Ij*?, de P° slled the amount in the office, 
f .l ’ „ 1 lhe nccu scd was rightly convicted 

Penal*Code" 00 ° f chcnHnB under Section 420. 

JSLVtL lhnl ,he . «“»««* passed was 
excessne in the circumstances of the case The 

under SectioT^o'su -"sSencf’T COnvicted 
cannot be said to bV too Z™ - 
punishment indicated. Criminal P. C(MM? 

A11 639 Penal C ° dc (18G0 '- S' 'AIR 1850 

U -. 1 ! 
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-S. 423 — Applicability — ‘Person’ — Trans¬ 
fer of property by Hindu widow — Conveyance 
containing statement that transfer was for bene¬ 
fit of purchaser — ‘Person’ in S. 423 relates to 
purchaser — Widow receiving consideration — 
Offence. 

Where it is not disputed that by the convey¬ 
ances the properties concerned are to be trans¬ 
ferred by a Hindu widow to the purchaser, then 
the use or benefit to accrue by such transfer will 
be that of the purchaser. According to S. 423, 
the false statement must relate to the person or 
persons for whose use or benefit the transfer is 
really intended to operate. The ‘person or per¬ 
sons' must mean the purchaser or purchasers, as 
the case may be. True the executant receives the 
consideration for the transfer and in that sense 
she receives a benefit, but then she is the vendor 
and the transfer cannot be said to be really in¬ 
tended to operate for her use or benefit. Hence, 
in such a case it cannot be said that an ofTence 
under S. 423 is made out. 61 Cal WN 723: 1957 
All WR (Sup) 81: 1958 Cri U 370: AIR 1958 
Cal 130 (130) (Pr 3) (DB). 

-S. 423 — False statement of consideration. 

The petitioners obtained a loan from the Gov¬ 
ernment by making a false statement as to the 
area of land in their possession. A charge for 
the consideration was created on the land. 

Held, that the false statement made did not 
relate to the consideration for the charge which 
was created on the land and hence the peti¬ 
tioners were not punishable under Section 423. 
AIR 1915 Mad 233, Rel. on. AIR 1921 Cal 226. 
Disting. 1962 Crl U 1089: AIR 1952 Pal 285 
(286) (Pr 1). 

SECTION 424 

•-Ss. 424 and 441— Applicability — Movable 

properly attached in execution of decree — 
Removal by Judgment-debtor by unlawful means 
— Offence. 

Where a property has been legally attached 
by a Court, the possession of the same passes 
from the owner to the Court or its agent. In that 
situation, the owner of the said property cannot 
take the law into his own hands, but can file a 
claim-petition to enforce his right. If he resorts 
to force to get back his property, he acts unlaw¬ 
fully and by taking the property from the legal 
possession of the Court or its agent, he is caus¬ 
ing wrongful loss to the Court. The judgment- 
debtors in unlawfully taking away the cattle 
seized in attachment in execution of decree 
against them, are guilty of an offence undei 
Section 424. AIR 1956 All 630 and AIR 1956 Raj 
190 and AIR 1926 All 382. Rel. on; (1908) 25 
TLR 87 and AIR 1934 All 711 and AIR 1933 All 
46, Dist.; AIR 1930 All 329, held wrongly decided. 

Held, that as the judgment-debtors entered tho 
house of the decreee-holder with intent to re- 
move the attached cattle constituting an offence 
under Section 424 of the Penal Code, they were 
guilty of the offence under Section 441 of me 
Penal Code. Teeka v. State of Uttar Pradesh. 
1961 An LT 367: 1961 BUR 646: 1961 AD U 
430: 1961 All Cr R 198: 1961 MPC 441: 1961 All 
WR (HC) 366: 1961 (1) Cr U 869: 1961 SCD 331: 
(1962) 1 SCR 76: (1962) 1 SCJ 439: 1962 Mod U 
(Cri) 303: (1962) 1 SCA 604: ILR (1961) 2 All 13: 
AIR 1961 SC 803 (807) (PI B) (Prs 13. 14)., 

-S. 424 — “Dlshoneslly or fraudulently” — 

Meaning of. 

The tenants had harvested the crops and stored 
them over the open fields in Khalas for appor¬ 


tionment between them and the Zamindar Th# 
tenants were prepared to pay the landlord a one- 
third share of the produce which was due to the 
landlord as rent but they were not prepared to 
pay any lag or neg over and above the one-third 
produce as demanded by the Zamindar. With 
the common consent of the landlord and the 
tenants, the crops were stored in the Xhalas and 
they were estimated and appraised by the pun- 
ches commonly nominated by them. Subsequently 
the tenants removed the crops as they thought 
that there was the risk of damage and deteriora¬ 
tion on account of impending rains. But when 
they removed the crops they made an applica¬ 
tion to the Chief Commissioner that they had 
removed the crops and they were still ready to 
pay the Zamindar his one-third share of the 
rent. 

Held, that under the circumstances it could 
not be said that the tenants concealed or re¬ 
moved the crops dishonestly or fraudulently with 
a view to deprive the Zamindar of his just dues 
They were not therefore guilty under S. 424. 
52 Cr U 193: AIR 1951 Ajmer 33 (33) (Pt B) 
(Pr 2). 1 

-S. 424 — Applicability — Buffaloes Illegally 

attached — Removal by owner next day — 
Offence. 

It is not a correct proposition of the law that 
a person who removes property belonging to him 
but unjustifiably attached, does not act dis¬ 
honestly or fraudulently. The right of an owner 
of an article does not remain the same after the 
article has been attached by a person having 
authority to attach it. If the attachment is illegal, 
his remedy is to approach the Court, which 
ordered the attachment. During the attachment 
only the Court ordering the attachment can exer¬ 
cise authority over it. If the property is attached 
by a person having no authority to attach it, the 
matter would be different because then the 
attachment would be without jurisdiction and 
would amount to nothing but theft. If the true 
owner does not recapture the property imme¬ 
diately after it was attached, he can only proceed 
in accordance with the law, that is the common 
law. 

When the owner and his men without getting 
the attachment set aside, take possession of the 
buffaloes by using unlawful means (committing 
trespass upon the property, forming an unlawful 
assembly and causing injuries to sapurdar. etc), 
they act dishonestly and commit the offence under 
Section 424. The law docs not contemplate a per¬ 
son to take the law' in his own hands except to 
a limited extent as provided in the provisions 
relating to the private right of defence in the 
Penal Code. AIR 1930 All 329, Dissented from. 
1959 All U 781: 1959 All WR (HC) 637: I960 
All Cr R 1: 1960 Cr U 1040: ILR (1960) 1 All 
53: AIR 1960 All 453 (455) (Pt D) (Pr 9). 

-S. 424 — Scope — Section does not Intend 

to punish persons claiming under right, such as 
partners. 

Section 424. Penal Code, is intended to punisb 
fraudulent debtors and their accomplices and aocs 
not intend to punish persons wh ° cln,m 
right such as partners of Dm Where one par 
ner alleges fraudulent and dishonest removal 
all stocks bv the other partner, and when a cm 
suit is pending between the Partners. °" c . l0 
them should not be encouraged to ake resort 
criminal Courts to get the other P arln ? r ;^ h °5 cr 

iff MW™ S: K 
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AIR 1039 All 710, Rcl. on: 21 \VK 10. Dissent, 
from. (1964) 2 Andh LT 138: (1964) 2 Andh \VR 
161: 1964 MU (Cr) 618. 

-S. 424 — Vague and indefinite charge — 

Where in a case under Ss. 404 and 424 the heads 
of charge did not specifically mention any pro¬ 
perty coming to the possession of the accused 
which he may have misappropriated or disposed 
of dishonestly it was held that they were ex¬ 
tremely vague and indefinite and therefore could 
not conceivably be answered. See Criminal P. C. 
(1898), S. 221. 1964 Crf U 1838: AIR 1954 Assam 
259 (DB). 

-S. 424 — West Bengal Bargadar Act (2 of 

1950), Ss. 2 and 7 (1) — Proceeding — Case 

under Section 424, Penal Code— A Criminal case 
under Section 424, Penal Code has no connec¬ 
tion with any of the proceedings mentioned in 
Section 7 (1) of West Bengal Bargadar Act. See 
West Bengal Bargadar Act (2 of 1950), S. 2. 
1962 Crl U 1218: AIR 1952 Cal 669. 

-S. 424 — Object of section — Open removal 

of properties Id exercise of bona fide claim to 
Inherit those properties — No offence under 
S. 424. 

Cases of dishonest or fraudulent concealment 
or removal of properly with a view to defeat 
creditors such as removal or concealment of pro¬ 
perty attached by the Court or about to he 
attached seem to be special class of cases for 
which Section 424 is designed. AIR 1901 SC 803, 
Ref. 

No question of fraudulent removal or conceal¬ 
ment of properly arises* in a case where the ac¬ 
cused openly takes the properties in the exercise 
of an alleged bona fide claim to inherit the pro¬ 
perties. AIR 1939 All 710, Rcl. on. (1963) 1 Kor 
LR 309: 1063 Ker U 342: 1983 Ker LT 373: 1065 
Mad U (Crl) 130. 

-S. 424 — "Dishonestly". Sec Penal Code 

(1860), S. 24. 1966 Pat LR 104. 

-S. 424 — "Removal'’ — Meaning — (Inter¬ 
pretation of Statutes) — (Civil P. C. (1008), Prc.) 
— (Words and Phrases) — AIR 1930 All 710, 
Dissent, from. 

The ordinary rule of interpretation is that 
words used in any enactment should receive their 
plain, natural and full meaning. In certain cir¬ 
cumstances, the ejusdem generis rule is applied 
to a general term when it follows terms which 
refer to particular and specific objects. In such 
n case, the meaning of the general term is limited 
to obiects of, Uie same genus as those referred to 
in the preceding terms. Under Section 424 there 
may be "concealment" with or without removal 
and there may be 'removal' with or without con¬ 
cealment. Neither word is any more genera! than 
the other. There is no reason why the use of 
one of these words should curtail the meaning 
of the other. Section 424 is meant not only to 
punish those who conceal but also those who 
remove property with or without concealment if 
13 done dishonestly or fraudulently. AIR 
P ?, 1 232 and AIR 1917 Pot 422 * RcI * °n: AIR 
! 939 All 710, Dissent, from. 1066 Pnt LR 104. 

SECTION 425 

' SYNOPSIS 
(Penal Code (1860), S. 425.) 

1* Intention. 

2 , Knowledge. 

3. * Wrongful loss or damage, 

4*, Destruction or change. 

6,.Property. 

6«« Bona flde claim, of right. 

[Vot. 12.1 Fn.D. 30. 


7. Destruction of one’s own property. 

8. Master s liability for servant's negligence. 

9. Mischief and theft. 

10. Evidence and proof. 

11. Practice and procedure. 

1. Intention. 

Ss. 425, 427 — Intention to cause wrongful 


loss. 


Where the accused stored earth and other 
materials on the open space between his house and 
that of the complainant and owing to the ac¬ 
cumulation of water due to abnormal heavy rains 
the wall of the complainant’s house was damag¬ 
ed: 

Held, that the accused could not be convicted 
under Section 427 as there was no direct act on 
the part of the accused and no intention to cause 
wrongful loss or damage to the complainant. 

1950 All LJ 281: 1060 All WR (HC) 346: 1950 
All Crl Cas 107: 61 Crl U 1242: AIR 1960 Ail 
464 (464. 465) (Prs 2, 3). 

-Ss. 425, 427 — Ingredients of offence — 

Invasion of civil right — Offence. 

Section 425. I. P. Code necessitates three 
things: (1) an intention or knowledge of likeli¬ 
hood to cause wrongful loss or damage to the 
public or to any person (2) causing the destruc¬ 
tion of some property or any change in it or in 
its situation, and (3) such change must destroy 
or diminish its value or utility or affect it in¬ 
juriously. No mischief can, therefore, be com¬ 
mitted where the arts complained of amount to 
an invasion of civil right. 

Held, that the allegations in the complaint 
amounted if nnylhing. to an invasion of civil 
right and hence no offence under Section 427 
was disclosed. 1958 Cr U 1396: AIR 1958 Cal 
668 (609) (Pr 5). 

-Ss. 426, 100, 441, 447 and 420 - Criminal 

trespass and mischief — Intention — Abetment 
— uherc the accused instructed her maternal 
uncle to erect a roof which necessitated entering 
upon the property of the complainant and cutting 
jus eaves. Held that the accused must be deemed 
to have intended to cause annoyance and wrong- 
ful loss to the complainant and must be held 
guilty of abetting the offence of mischief See 

.WsSft® sI09 - 1053 « « & & 

fence*— < *inlenHon 2 or a kno 9 icdBe. In,!redle,1 * J * * 

J ° 1Ten<:C , of mischic f. existence of 
requisite knowledge or intention to cause wrong¬ 
ful loss is essential — Buffalo trespassing on fleld 

J f riv1n« USC i' ~ Accus, ! d assisting his daughter in 
dming it away — Accused throwing stone at 

° " n {J jl U,ins i, 1I ' v . h , ilc H was in his field — 
Death of buffalo — Held, no offence of mischief 

SSk-SS.-HSIP B? 

lm <'p, 2 wdbi 6 Sm L " 751 AIH 1053 S ““ ™ 

Sill; 
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keep them from straying into the lield of other* 
is not sufficient to bring home the offence of 
mischief against him. 1953 Cr LJ 1460: AIR 1953 
Tripura 7 (2) (8) (Prs 3, 4). 

2. Knowledge. 


-S. 425 — Intention and knowledge. 

The accused must certainly be imputed the 
knowledge that when he was driving a hcavv 
vehicle like a lorry with hopelessly poor lights, he 
is likely to cause wrongful loss or damage to 
any person, though there could be no intention 
to cause wrongful loss or damage to any person. 
1956 Andhra WR 784: 1957 Cri LJ 627: AIR 1957 
AP 100 (101) (Pt A) (Pr 4). 

-Ss. 425 and 428 — Applicability — Knowledge 

of likelihood of causing wrongful loss or damage 
is sufficient for offence of mischief — Accused 
giving blows to animal — He has such knowledge. 

AIR 1955 NEC (Madh Bha) 5930. 

-S. 425 — Ingredients of offence — Know¬ 
ledge and intention. 

A person commits mischief if he causes destruc¬ 
tion of property knowing that he is likely to 
cause wrongful loss or damage to the public or 
any person even if an intention to cause that 
damage is not made out. AIR 1934 Pat 221, 
Rel. on. 

Where the accused persons allowed their three 
elephants to damage the complainant’s sugar-cane 
crop on a number of dates and these elephants 
were allowed to cause extensive damage as no 
ropes (as is generally placed) were fastened round 
the legs of the elephants in spite of the fact that 
they were duly informed of the occurrence: 

Held, that the accused knew that the elephants 
would cause wrongful loss to the complainant and 
even then they allowed their elephants to con¬ 
tinue to cause damage to the complainant s sugar¬ 
cane crop on a number of dates and hence they 
committed mischief within the meaning of S. 425. 
1955 Cr LJ 736: AIR 1955 Tripura 1 (2) (Prs 6, 7). 

3. Wrongful loss or damage. 


-Ss. 425, 427, 323 — Applicability — Loss or 

damage to properly — Meaning of. 

In order to maintain a conviction under Sec¬ 
tion 425. I. P. Code, it is necessary that the loss 
or damage must be due to any act of the accused 
which causes destruction of the property itself by 
reducing its value or ulilitv. 

Thus where the accused was alleged to have 
cut and taken away the sugar-cane crop of the 
complainant and when she protested about it, 
the accused beat her and her nephew and the 
accused was. on these facts, convicted under Sec¬ 
tion 427 and S. 323. I. P. Code. 

Held, that though the accused caused wrongful 
loss or damage to the complainant when he re¬ 
moved the sugarcane crop which belonged to her, 
it could not be said that this loss or damage was 
caused to her due to the destruction or damaee 
of the sugar-cane crop itself. The mere cutting 
of the sugar-cane crop, which was ripe, did not 
amount to anv mischief to the crop in the sense 
contemplated in S. 425. I. P. Code and hence the 
conviction under S. 427 could n°*l»e maintained 
1958 All WR (HC) 280: 1958 All Cr R 228: 1957 
Cr LJ 702: AIR 1957 All 405 (4001 (Pr 4). 


-Ss. 425 and 429 — Applicability — Killing of 

rhinoceros In forest — Offence. 

The various animals enumerated in 5. 42U are 
all domestic animals. A rhinoceros cannot in any 
sense of the term be described as a domestic 
animal, though sometimes in rare cases it may 


get domesticated. The words ‘or any other animal’ 
in the section should refer to animals of the same- 
kind or class, cjusdem generis, that is to say to 
domestic animals, and not to wild animals. ‘Mis¬ 
chief is an essential ingredient of the section. 
Where, therefore, no one has any property oi 
right in an animal, the killing of that animal does 
not come within the meaning of S. 425, and thus 
the provisions of S. 429 will not be attracted, 
where the accused kills a rhinoceros in a forest 
ILR 17 Cal 852. Rel. on. ILR (1958) 10 Assam 
124: 1961 (1) Cr LJ 226: AIR 1961 Assam 18 (181 
(PI A) (Pr 3). 

-S. 425 — Mischief — Essentials — Appeal 

against acquittal — Interference — Criminal P, G 
Section 417. 

The offence of mischief as defined in S. 425, 
Penal Code, relates not merely to intention but 
also to the knowledge of the likelihood of wrong, 
ful loss being caused. It is enough if the ac¬ 
cused knew that by blocking the channel through 
which the complainant had a right to take water 
for his land, wrongful loss would be caused to 
the complainant. Once this is established ihe 
co-existence of a civil remedy really does not make 
any difference. 

Interference with an acquittul would be justi¬ 
fied only for substantial and compelling reasons 
evident from the record. (1961) 1 MLJ 372: 1961 
MU (Cr) 273: 1961 All WR (Supp) 14: 1961 AH 
Cr R 151: 1961 (2) Cr U 501. 

-S. 425 — Mischief — What constitutes — 

Motive of accused to benefit himself — It is no 
answer to a charge of mischief to plead that the 
motive of the accused was to benefit himself and 
not to injure other, if he knew that he could only 
secure that benefit by causing wrongful loss to 
another. AIR 1980 Mad 240 (243) (Pt C) (Pm 8, 
10) (DB). 

-Ss. 425, 429 — Wrongful loss — Accused 

charged under S. 429 for having killed n Brahmain 
bull — Bull dedicated to Lord Mahadeb by its 
previous owner but even after dedication ownei 
paving for its maintenance — Hence bull could 
not be held to be res nullius. (I960) 2 OJD 110: 
26 Cut LT 342. 

4. Destruction or change. 


-S. 425 — Complainant having right to pa^ 

milage water from his house through underground 
drain passing underneath the land of accused 
Accused obstructing flow of water by blocking U P 
Ihe drain — Act amounts to mischief. 

The sullage water from the complainant's house 
passed, from time immemorial, through an un¬ 
derground drain which ran underneath the , laI r 
of the accused. The accused blocked the drain 
and obstructed the How of water from complain¬ 
ant's house. 

Held, that a drain was properly and the act of 
Ihe accused in blocking it amounted to causing 
a chance in the drain or in its situation so a 
to destroy its utility to the complainant Ihe ac 
of the accused, therefore, clearly amounted t° m 
chief within S. 425. I. P. Code. 1907 Crl U vm- 
(1905) 2 Andh LT 345. 

-S. 425 - Essentials of offene. - <CompWwW 

In possession of fallow land covered with MD^ 
i rees — Accused ploughing and sowing » 
commits mischief. . 

To constitute an ofTence of mischiej wi h^ of 
lion 425. I. P. Code, there must be the 
knowledge on the pari of the per ro ust 

lo cause wrongful loss or damage, 
he either destruction of the property or 
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change in the property or in its situation which 
has the effect of destroying or diminishing its 
value or utility, or in any event, the property 
must be injuriously affected. 

Where the accused ploughed and sowed the 
fallow land covered with babla trees in the pos¬ 
session of the complainant- 

Held, that though the act of the accused might 
be unlawful, it did not constitute the offence of 
mischief. 61 Cal WN 404: 1957 Cr LJ 719: 1957 
All WR (Sup) 50: AIR 1957 Cal 385 (386) (PI B) 
(Prs 5, 6). 

-S. 425 — Mischief — Owner of laud if has 

right to destroy property of the trespasser. 

Even if the owner of the land has a right to 
eject the trespasser he has no right to destroy 
whatever property of the trespasser the owner 
may find on the land. Therelore. in this case 
the act of demolition of a basement constructed 
in the property would amount to an offence of 
mischief. 1964 Ker LT 757: 1964 Ke r LJ 1036: 
(1964) 2 Ker LR 97: (1964) MLJ (Cr) 617. 

-Ss. 425 and 426 — Electricity cut off due to 

deliberate non-payment of cleclricity dues by land¬ 
lord — Landlord not guilty of ‘mischief or abet¬ 
ment of 'mischief. 

If a landlord fails to pay electricity dues, even 
assuming that the failure is deliberate, and there¬ 
by causes a situation ii. which Ihe Madras Elec- 
Iricity Supply Corporalion is constrained to cul 
off electricity supply to the tenants, the landlord 
would certainly not be committing mischief as 
defined in S. 425, of the Penal Code. He may be 
committing a tort and may also be contravening 
S. 17 (1). of the Madras Buildings (Lease and 
Rent Control) Act, I960, which is punishable under 
S. 33 (1), of that Act. But Ihe act of the Elec¬ 
tricity Corporation is not an act of destruction to 
property or causing illegal change in Ihe property, 
as it has a right to cut off supply of electricity 
for non-payment of electricity dues. Thus the land- 
lord cannot even be convicted of abetment of 
mischief committed bv another. ILR (1964) 2 
Mad 357: 77 Mad LW 309: (1965) 1 MLJ 347: 
1965 MU (Cr) 194. 


5. Property. 


: ^25 — Property — Does not include an 

incorporeal or intangible properly such as case¬ 
ment. 1967 Crl U 1227: (1965) 2 Andh LT 345. 

425 — "Properly" Meaning of. 

— Property" under S. 425 means tangible pro¬ 
perty capable of being forcibly destroyed and 
inc, ude an easement. 1951 Nag LJ 239: 

Jo Nn * 866: AIR 1962 Nfl * 193 (*> W«) 

IFr 3). 

0. Bona fide claim of right. 


- S. 425 —Right of easement—Use of crimina 
lorce if offence — Accused claiming right ol 
easement to pass over inner courtyard of com 
piainant s house through gap in complainant 1 : 
boundary wall — Right disputed by complainan 
complainant trying to close gap — His ac 
aoes not amount to mischief or wrongful restrain! 
No right of private defence arises in favour ol 
parly Accused party using crimina 

rirnSL 10 *]?**?* 0f eap are Rui,,v 01 

JSpH* IMMi) Cr U 46: AIR 1863 Col 9 (6] 
'PI B) (P M jo, ii) (DB). 

7. Destruction of one’s own property. 

I 26 ’ , Ex Pl a na«on 2 — U. P. Coal Con 
° rd «! (1959). Cl. 6 - Coal-stock allotted tc 
e partner frozen by Authority and given ir 


custody of other partner — When without written 
authority from State Coal Controller the other 
partner transfers coal, his act amounts to frau¬ 
dulent or dishonest disposal of coal and mis¬ 
chief wilhin S. 425 — Offence under S. 425 can 
verv well be committed against one's own pro¬ 
perty — L* . P. Coal Control Order (1959). Cl. 6. 
1964 All WR (HC) 263: 1964 All Crl R 174. 

-S. 425, Expl. 2 — Destruction of one’s own 

properly. 

The dispule between Ihe accused and the com¬ 
plainant about the ownership of the Pardhan wall 
would not entitle the accused to demolish the 
wall, when it is found that the wall was the 
common properly of both 1953 AH WR (HC) 
48: 1953 All Crl R 21: 1953 Cr LJ 905: AIR 1953 
All 409 (410) fPt A) (Pr 7). 

-S. 425 — Prima facie evidence of wilful 

damage to wall — Wall, joint property of both 
complainant and opposite party — Complainant 
not in possession — Still his complaint against 
mischief is competent. AIR 1951 Vindh Pra 1 
(2) (Pt A) (Pr 7). 

8. Master's liability for servant's negligence. 

-S. 425 — Master's liability for servant's negli¬ 
gence — Owner of cattle not liable for mischief. 

Where cattle sent for grazing under the supervi¬ 
sion of a cowherd straved into the complainants' 
field due lo Ihe negligence and carelessness of 
the cowherd the owner of cattle cannot be held 
to have anv intention to cause damage and know¬ 
ledge that his cattle were likely to cause damage. 
In the case of mischief, the master cannot be 
held vicariously liable for any damage caused by 
the conduct of his servant. 1963 (2) Cr LJ 112 
(Trl). 

9. Mischief and theft. 


425, 426 and 378 — Applicability — Per¬ 
son harvesting green crops grown by another 
person on bis land — Offence. 

Where A harvests green paddy crops grown by 
on his land, A commits the offence of mischief 
punishable under S. 426. Although theft may 
have been committed in respect of the crops which 
are actually harvested and taken away, a change 
is caused in the land itself whereby its 
produce is completely taken away and the value 
of the produce is lost. It is noteworthy that the 
offence of mischief is not committed in respect of 
immovable property only as the offence of 
theft is committed, but it may be committed in 
of , ll ? m T? v ®ye property also. AIR 1917 

2«M2). d fr0 " 1M0 

10. Evidence and proof. 

- Ss. 425 flnd 429 — Intention — Proof. 

lhe Wh huff n ln ,C J rUC ,K ° f ,h( i accused struck 
L.h.rk" of l . hc complainant accident!, 
which, as a result fell down and died 

to show V: «ha? d ,K hflt in U ' e ? bsence of evidence 
0,2*1 . lhat the accused intended to cause 

ss?* '°r r th d rT„ e ih.tJ.piL'.m & 

sri3 d ,"v« tss tsrJ "•* 

11. Practice and procedure. 

4 ? 5 “ Constitution of India, Art. 20 (2)— 
S teopardv - (Houses and Rents - w«t 

lion* 31 Prem prn Te ^ ftncv Acl ( 12 of 1956), Sec- 
• 10n 31 - Proceed, n E s under. n*ainst landlord 
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for culling clcclric connection — Subsequent 
conviction under S. 426, Penal Code for same act 
—- Legality — Although there is proper and 
adequate remedy available to the lenant under 
S. 31 ol Ihe West Bengal Act it could not be 
said that the landlord's wife should not have 
been prosecuted under the general law. See Con¬ 
stitution of India, Art. 20 (2). 1959 Crl U 446: 

AIK 1959 Cal 260. 

SECTION 426 

SYNOPSIS 
(Penal Code (I860), S. 426.) 

1. Scope and applicability. 

2. Evidence and proof. 

3. Practice and procedure. 

4. Conviction and sentence. 

1. Scope and applicability. 

-Ss. 426, 447, 352 — Possession — Nature of 

— For the purposes of conviction under Ss. 426, 
447 and 352, I. P. C.. if the complainant alleges 
his possession and if he succeeds in establishing 
it he would succeed in establishing the commis¬ 
sion of the offence under S. 447. I. P. C. It is not 
necessary for the Court to hold that the land 
really belonged to the complainant. 1954 All LJ 
232: 1954 All YVR (HC) 284: 1954 Cr LJ 1408: 
AIR 1954 All 650 (650) (Pt A) (Pr 3). 

-Ss. 426 and 23 — Act will amount to mischief 

only when loss or damage is wrongfully caused — 
Act of accused not unlawful — OITence of mis¬ 
chief not made out. 1964 MPLJ (Notes) 99. 

-S. 426 — Easement — Interference and ob¬ 
struction by servient owner — OITence — Rights 
of dominion! owner. 

Where a dominant owner goes beyond the 
rights conferred by S. 24 read with S. 36, Ease¬ 
ments Act. and removes direct obstruction to the 
easement of light and air wilfully and wrongfully 
placed by servient owner his action in removing 
the obstruction would amount to mischief under 

S. 426. I. P. C. 1958 Crl U 1316: AIR 1958 Madti 
Pra 341. 

-Ss. 426 and 425 — Electricity cut off due to 

deliberate non-payment of electricity dues, bv 
landlord — Landlord not guilty of mischief or 
abetment of mischief. See Penal Code (i860), 

S. 425. ILR (1964 ) 2 Mad 357. 

- S. 426 — Criminal trespass on land — Inten¬ 
tion to commit an ofTtnce or to insult bv entry 
on land — Proof — Bona fide claim or right — 
Entry does not become criminal. See Penal Code 
(I860), S. 447. (1962) 28 Cut LT 375. 

--Ss. 426, 441, 447. 425, 109 — Criminal tres¬ 
pass and mischief — Intention — Abetment. 

Where the accused instructed her maternal 
uncle to raise the roof which necessitated the 
complainant’s eaves and entering upon his pro¬ 
perty, the accused must be deemed to have in¬ 
tended to cause annoyance and wrongful loss to 
the complainant within the meaning of S. 426 
and, therefore, to have abetted the ofTences of 
criminal trespass and mischief. 1953 Crl LJ 881: 
AIR 1953 Sou 81 (DB). 

2. Evidence and proof. 

-Ss. 426 and 429 — Ingredients of offence. 

The three points which the prosecution has to 
prove in a case under S. 426 are: (1) the inten¬ 
tion or knowledge of likelihood to cause wrong¬ 
ful loss or damage to Ihe public or to any per¬ 
son. (2) causing the destruction of some property 
or any change in it or in its situation and (3) 


426, Note 1 

such change must dcslro> or diminish its value or 
utility or affect it injuriously. To constitute an 
olTence under S. 42C, it is not necessary that the 
animal should be destroyed or its value or utility 
diminished; it is sufficient if it is affected in 
junously. It permanent injury had been caused 
to the animal the offence would be under S 4*>Q 
1959 Kcr LJ 722: 1959 Kcr LT 765: 1959 Mad U 
(Cr) 636: ILR (1959) Kcr 881: 1960 Cr LJ 228* 
AIR 1960 Ker 74 (74) (Pr 2). 

-S. 426 — Persons, more Ilian live, moving 

abend in demonstration and shouting slogans 
against English signboards — Some of them tarring 
the boards and writing new legends on them — 
Those who did not actually do this but only stood 
by and formed a part of demonstrating assembl) 
held also guilty under S. 143 read with S. 42C - 
Boards suffer decrease in utility by substituting 
English legends — Utility for the purposes of 
S. 425 is utility as conceived by the accused. See 
Penal Code (I860), S. 143. 1962 (2) Crl U 692 
(Mudb Pra). 

-Ss. 426 and 427 — No evidence of Intention 

or knowledge — Offenro. 

Where from the evidence the intention or the 
necessary knowledge on the part of the accused 
as to the likelihood of any loss or damage does 
not appear to have been proved nor is there any 
evidence as to the exact value of the property 
which is alleged to have been damaged, the case 
cannot come either undei S. 426 or under Sec¬ 
tion 427. 

Where the prosecution failed to prove that the 
accused had any intention of causing loss to the 
complainant and what theN did in cutting and re- 
moving the boundary ridge was under a mistaken 
impression that they had a claim to do so as of 
right and they were convicted and sentenced by 
the Magistrate under S. 427: 

Held, that the conviction and sentence could 
nol he maintained. (1959) 1 OJD 19: (1959) 25 
Cut LT 80 . 

3. Practice and procedure. 

-S. 426 — Criminal P. C. (1898), S. 245 - 

Offence under S. 426, Penal Code — Value of loss 
not staled bv complainant — Acquittal on this 
ground is nol proper. See Criminal P. C. (1898), 
S. 245. 1955 Crl U 1357: AIR 1955 Cal 558. 

-S. 426 — Prosecution — Complaint of aggri¬ 
eved person, if essential — It is not essential 
since that offence is nol covered bv 3. 198 or 
bv S. 199 of Cr. P. Code. Sec Criminal P. C. 
(5 of 1898), 8 s. 198 and 199. 63 Crl U 348: 

AIR 1952 Mad 170. 

-Ss. 426 and 447 — Acquittal on pica not taken 

by accused — Validity — Charge under Ss. 420 
and 447. I. P. Code — Land found not to be in 
possession of accused — Plea of bona fide claim 
of rigid bv accused — Identity of land not dis¬ 
puted — Acquittal on the ground that complain¬ 
ant did not prove identity of land not valid. Sec 
Criminal P. C. (1898), S. 245. (1902) 28 Cut LT 
382. 

-S. 420 — Criminal P. C. (1898). Ss. 190 and 

251 — Question whether case was properly tried 
as summons case — Factors to be considered -- 
Case taken on flic under S. 426. Penal Code, an 
Iried as summons case—Trial held nol bad on 
ground that it should have been tried for major 
offence under S. 427 as warrant case. See i.n; 
inin:il P. C. (18981. S. 190. 1965 Ra|« LW «7. 
ILR (1965) 15 Raj 1176: AIR 1966 Raj 115. 

-S. 426 — Expression’s ‘same transaction’ anil 

'in the course of the same transaction in 5. 
Criminal P. C. - Meaning of - Various ndepen- 
deni acts if connected either subjectively or 0D 
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jecfivclv and producin'* particular result from one 
transaction — Collision ol I wo motor vehicles — 
Joint Irial for offences under Ss. 279. 337 and 
426, Penal Code not illegal — Even if illegal, 
there being no prejudice caused lo prosecution, 
retrial could not l»e ordered. See Criminal P. C. 
11898). S. 239 Ml. 1962 (1) Cr LJ 763: AIR 1962 
Raj 156 (DB). 

-Ss. 426 and 447 -- Charge under Ss. 143 and 

147, I. P. Code and S. 24. Gallic Trespass Act — 
Conviction under S. 426, I. P. Code held bad — 
Case not covered bv S. 238 12 ). See Criminal 
P. C. (1898), S. 238 (1). 1963 (21 Cr LJ 112 

(Tripura). 

-S. 426 — Right lo complain — Co-owner of 

Joint property — Complaint against joint owner 
— Competency. 

A complaint of mischief under S. 426. I. P. 
Code, may be filed bv a co-owner of joint pro- 
pertv against another, if the accused has caused 
wilful damage, even though the latter be a joint 
owner and the complainant he not in actual pos¬ 
session of the properly in dispute. It is for the 
opposite party lo show that there was no 
damage and that there was no wrongful intention 
but that is only at a later stage. AIR 1951 VP 1 
(2) (PI A) (Pr 7). 


4. Comlctlon and sentence. 

-Ss. 426, 379 — Removal of complainant’s pro¬ 
perty in order to realise legal dues — No inlcn- 
hon lo cause wrongful loss or gain — Accused 
cannot be convicted. See Penal Code M8G0L See- 
lion 379. I960 Cr LJ 492: AIR 1969 Mad 186. 

Ss. 426, 448, 186 — Sentence — Where in Ihe 
Irial under Ss. 448, 426 and 186 the allcgalions 
were thal during Ihe elections Ihe accused led a 
procession In the office of the Sub Divisional Offi. 
cer and committed acts of mischief and the ac¬ 
cused frankly admitted a guilt, a sentence of 15 
X* simple, imprisonment was adequate. ILR 
(1063) Cut 42. 

420 ; 448* 1^6 — Sentence. See Penal Code 
(I860), S. 448. (1962) 4 Orissa JD 367. 

7. 42 6 — Criminal trespass on land — Inten¬ 

tion lo commit an offence or lo insult bv entry 
on land — Proof — Bona fide claim of right — 

/Tfirni c* 4 ?? 1 JVL° ,nc rr »niin»l. See Penal Code 
(I860), S. 447. (1962) 4 OJD 222. 

S. 426 — Civil dispute — Complainant’s civil 
non/t* f dama £°< h> paddy seeding* in his land. 
CntH n *n Subsequent complaint in criminal 
^ourt alleging removal of crops from same land 
question as to who raised crops essential in 
Poin proceedings — Necessary criminal intention 

abscnt - dismissal of criminal 

mSqric ono 1 proper. See Criminal P. C. 
(l898 »* S. 203. (1957) 23 Cut LT 12. 

fi;r S, u?, 6 —, Criminal P. C. (1898). S. 423 (1) 
trtTi A i lcr J hc findin « ~ (Cattle Trespass Act 
Jlml! • Conviction. legality of) — The 

expressmn alter the finding' occurring in S. 423 

lilur ,2) Cnmmnl p - C. is not subject to any 
u XC f, T)t lhal [hc scnf cncc cannot be 
enhanced by the appellate Court. Held, on facts 

arm* i a, ? pc,Inlc Magistrate was dealing with an 
nppeal against a conviction under S. 423 (1) (b), 

S 49ft i n an ^ . could aItcr 1,IC conviction under 
nass AnV P ’ C ;. ,nl ° one lmdcr S - 24 - Cattle Tres- 
held in \ « ,C Samc fa , rls which had been 
H R fiasl\ a 'n a b £52 2 rovcd *ca*nsl Ihe accused. 

883. mPliS 1 Z 1 ?* 20 Cll! LT 308: 1964 Crl U 
13) (DB). 1054 ° ,biSn 145 (148) (PI C) (Pm 9 » 
-—Ss. 420 and 427 - Applicability - Duly of 
•^Effect mM * 011 d€lcrmInc amount of damage 


A Magistrate cannot simply observe that the 
amount of loss mentioned in the first information 
report is inflated and proceed lo convict the ac¬ 
cused under S. 427. I. P Code. It is imperative 
for him to determine Hu. amount of damages or 
loss alleged to have been caused. Ihe punish¬ 
ment under S. 427 cannot be justified in the ah- 
Mine of a dear finding of the extent of loss or 
damage. This omission, however, docs not render 
the judgment invalid. The conviction under Sec- 
lion 427 ran be altered lo one under S. 426. I. P. 
Code. 1955 BLJR 608: 1957 Cr LJ 149 (Pal). 

-Ss. 426 — Conviction — Sustainability — No 

definite finding — Effect. 

Where in a trial of an offence under S. 425, the 
judgment of trial Court docs not show that the 
Court was satisfied as to under which of the 
various alternatives given in that section the case 
against Ihe accused could come, where it had 
onlv quoted Ihe section and held that they were 
guilly either under one alternative or the other, 
the finding is not sufficient to convict the accused. 
1954 Cr LJ 998: 1954 BLJR 31: AIR 1954 Pal 
309 (310) (PI B) (Pr 7). 

-Ss. 426, 427 — Cue: lion whether case was 

properly tried as summons case — Factors to be 
considered — Case taken on file under S. 426. 
Penal Code and tried as summons case — Trial 
held not had on ground that it should have been 
tried for major offence under S. 427 as warrant 

, .^ C r-n ScC A.« riniinal !> * C * n898) ’ S - 242. 1966 Crl 
LJ 5/9: AIR 1966 Raj 115. 


SECTION 427 

-Ss. 427, 425, 323 — Loss or damage to pro« 
pcrly under S. 425 — Nature of. 

An arc.ised enusinc wrongful loss or domaee 
t<> Ihe complainant bv removal of her suearcane 
crop could not he convicted under S. 427, I P 

[/" de ""'T ,u" S d ? n,aBc or Ioss "’as caused to 
her due to (hr destruction or damage of the 

suear cane crop itself. The mere cuttine of he 

suear cane crop which was ripe did not amount 

,‘f "itie 2 , r h,cf l ,« B L ,M U rro " within the mcanine 
oMhc seel,on. 1957 Crl LJ 702: AIR 1957 *11 

~,7r‘ 427 ,,M, i ,I » 'l' r! 'lcd lo Lord Shiva — If 

inilil.c proper!v—Bull sold at auction bv cattle 
l*"""' 1 k "'>cr - Auction purchaser "sine ™ for 
Ins own purpose if commits nnv offence — Held 
he does no commit anv offence. V dedicated 
•nil » neither nullius propriatas or rc £ 

WherJ 2 thn acnS^,,,!“/ a “^t h Wr0nB J ul 
malerinl* on the odpii vnoro i° n . r b ai ? d other 

under Smrlion"-ia?"nV there"will n °' j’ c 

"w »nr« of the accuscl and no intend'. ° C ' 0,1 
wrongful loss or dnmi.Be tnV m "i", 10 cnuso 

CH u wi A.« *1 
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tion to show possession of plot and uprooting of 
seedling grown bv complainant. AIR 1955 NUC 
(Assam) 2823. 

-S. 427 — Ingredients of oflence under — 

Invasion of civil righl — No offence. See Penal 
Code (1860), S. 425. AIR 1958 Cal 668. 

- S. 427 — Criminal P. C. (1898), S. 241 — 

Change of procedure — Accused summoned and 
placed on trial under Section 426. Penal Code 
summarilv — At end of trial Magistrate con¬ 
victing under Section 427 Penal Code — Proce¬ 
dure was wrong. See Criminal P. C. 11898). Sec¬ 
tion 241. AIR 1955 NUC (Cal) 4268. 

-S. 427 — Wrongful restraint and mischief. 

Dumping of rubbish etc. bv the landlord’s men 
with a view to diminish the utility of a parti¬ 
cular stall in a fish market rented out to a 
woman, and thus preventing the use of the pro- 
partv constitutes mischief punishable under Sec. 
tion 427, I. P. Code. 1954 Cri LJ 551: AIR 1954 
Cal 192 (192) (Pr 3). 

-S. 427 — Rash and negligent driving leading 

to collision causing hurt to person on road — 
Conviction under S. 337 proper — Conviction 
under S. 427 illegal. See Penal Code (I860). Sec 
tion 337. 1962 (2) Cr U 660 (1): AIR 1962 Guj 
318. 

—-S. 427 — Mischief — Accused cutting down 
fruit trees grown bv complainant under a mis 
taken belief that he had right to do so — Magis¬ 
trate holding that the complainant had no right 
to raise the trees without the consent of the ac¬ 
cused. acquitted the accused — Held, that that 
was not a matter for the Magistrate to decide in 
a case of mischief against the accused and the 
acquittal was therefore set aside. 1963 (1) Cr LJ 
775: AIR 1963 Manipur 15 (17) (PI E) (Pr 8). 

- S. 427 —Bona fide claim of right — Decree 

recognising right of wav over passage — Remo, 
val of compound wall and gate not directed — 
No evidence of obstruction — Demolition of wall 
and gate not justified — AIR 1938 Cal 669. Rel. 
on — (Easements Act (1882), S. 36). (1960) 20 

Cut LT 431. 

-S. 427 — No evidence of Intention or know¬ 
ledge. 

Oflence — Where from the evidence the in. 
tention or the necessary knowledge on the pari 
of the accused as to the likelihood of anv loss or 
damage does not appear to have been proved nor 
is there anv evidence as to the exact value of 
the propertv which is alleged to have been damag¬ 
ed. the case cannot come either under S. 426 of 
S. 427. (1959) 25 Cut LT 80. 

-S. 427 — Intention to cause nnnovance or to 

commit mischief is essential. See Penal Code 
(1860), S. 447. (1958) 24 Cut LT 310. 

- S. 427 — Bona fide claim of right -— The 

complainant’s house encroached upon a tiny bit 
of land belonging to the accused. The parties had 
been in dispute regarding their boundary wall 
between their adjoining plots. The accused in 
the bona fide belief that the encroched portion 
belonged to them demolished it and took away 
the material. . . 

Held, that in the absence of proof of criminal 
intent, however, reprehensible or high-handed 
their action might have been, the ^accused could 
not be convicted under Sections 379 and 427. 
16 Cut LT 78: 51 Crl U 1333: AIR 1950 Orissa 
196 (197) (Pr 5). 

-Ss. 427. 489 — Applicability — Copyright In 

books — Offence as to. 

An agreement was arrived at between the com- 
plainant on the one part and of Messrs Better 
Books Co., Patna, on the other part, of which 


the accused was a partner and bv that agree¬ 
ment the complainant assigned the copyright of 
his works to Messrs. Better Books Company 
Under the agreement to copyright of the work? 
would be the property of the publishers. The 
publishers were free to get those works revised, 
enlarged or improved bv anyone thev desired 
but at their own expense The complaint was 
that the accused fraudulently and dishonestly 
removed the author’s name from the works. The 
grievance was that he entrusted the books and 
their copyrights to the accused on the under 
standing given by the latter that the accused 
would never tamper with the books or their 
copyrights and that their copyrights would return 
to the complainant after the period prescribed 
bv law. 


Held, that ( 1 | there was no allegation that 
the works of the author published in the books, 
even if it was conceded for a moment that the 
works still remained his property, had anyway 
destroyed that property or that any change had 
been brought about in those works which had 
destroyed or diminished its value. Hence the 
charge under Section 427 of the Penal Code 
could not stand. 

(2) Section 489 is applicable only to corporeal 
property. In this case the property, which was 
corporeal, was the book wherein the works of 
the complainant under the terms of the agree¬ 
ment had been published. The name of the 
author bv itself even if present on the title page, 
could not be called the property mark of those 
books. The removal of the name of the author 
from the books could not therefore constitute an 
offence under Section 489. Thus the charge under 
Section 489 of the Penal Code as well could not 
stand in law. AIR 1936 Bom 167, Not foil. 1955 
Cr U 832: 1954 BUR 433: AIR 1955 Pat 228 
(229, 230) (Prs 4 to 6). 

-S. 427 — Criminal P. C. (1898), Ss. 190 and 

251 — Question whether case was properly 
tried as summons case — Factors to be consi¬ 
dered — Case taken on file under Section 426, 
Penal Code and tried as summons case — Trial 
held not bad on ground that it should have been 
tried for major offence under Section 427 as 
warrant case. See Criminal P. C. (1898), S. 190. 
1905 Raj LW 467: ILR (1965) 15 Raj 1176: AIR 
1966 Raj 115. 


-S. 427 — Criminal P. C. (1898), S. 197 T 

n discharge of official duty — No sanction is 
lecessarv to prosecute a public servant for an 
ffcnce punishable under Section 427. I. P. U- 
chen the complainant does not allege that 
ccused committed mischief while acting o 
mrporting to be acting in the dischargei of h\s 
•fficial dutv as a public servant. See C r JJ™ nal 
>. C. (1898). S. 197. AIR 1954 Sau 132 (DBJ. 

-S. 427 — Applicability — Cutting of over* 

mnging branches of tree in nei ^j^ 0U J 5 
Co offence. See Penal Code (i860), S. 79. 1 
> U 166 (Trav-Co). 

-S. 427 — Mens rca is an essential in¬ 
gredient of mischief. See Penal Code 1860). Sec 
inn 425 AIR 1955 NUC (Tripura) 6114. 


SECTION 428 

i. 428 - Conviction - Essentials [or ' 
•ledge of likelihood to cause wrongfu 
image is sufficient for offence 
;ed giving blows to animal — He n« 
ledge! AIR 1955 NUC (Madb B) 6030. 

SECTION 429 

(. 429 — Applicability " 

iot having Intention to do so on 
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Section 429 will only apply in those cases 
where there is a deliberate attempt on behalf of 
the accused to commit a mischief. Commission of 
a mischief involves an animus to do something. 
Where the accused had no intention of either 
killing, poisoning, maiming or rendering useless 
the mule, S. 429, will not applv. 1957 All L.1 
123. 

-S. 429 — General Clauses Act 11897). S. 26 

— Act or omission constiluling offence under 
two enactments — The offences under S. 429. 
I. P. C. and Section 116 of the Motor Vehicles 
Act are distinct and separate offences and a 
simultaneous conviction under both sections is 
perfectly valid. Under I he former section, it is 
the result of any ncl or omission which is made 
punishable whereas undei the latter section it is 
the act or omission constituting the manner of 
driving that makes the offence — (Motor Vehi¬ 
cles Act (1939), S. 116) — (Criminal P. C. (1898). 
S. 35). Sec General Clauses Act (1897), S. 26. 
1957 Crl LJ 627: AIR 1957 Andh Pra 100. 

-S. 429 — Term “maiming” — Meaning of 

— Held that cow was maimed within S. 429 — 
Words and phrases — Term “malming , \ 

The term “maiming'’ refers to an injury which 
causes the privation of Ihe use of a limb or a 
member of the bodv. It must, in anv case, implv 
a permanent injury affecting the use of a limb 
or a member of the bndv 

Where the accused speared a white milch cow 
resulting in 3" long 1" thick and 3" deep 
injury to the cow: 

Held, that the cow had been maimed within 
S. 429, I. P. C. ILR (19571 2 Ca| 771. 

“—S. 429 — Ingredients of offences under Sec- 
lion 426 — To constitute offence under the sec 
lion injury to animal is sufficient—If permanent 
injury is caused offence is under Section 429. See 
Penal Code (I860), S. 426. 1960 Crl LJ 228: AIR 
1960 Ker 74. 

— jS. 429 — Offence under — Accused A and 
B charged with having killed a bull — Evidence 
against B showing B was merely standing near 
the place where the bull was killed — Evidence 
was not sufficient to show that he participated in 
killing of the bull — Hence he can claim benefit 
of doubt. (19601 2 OJD 110: 26 Cul LT 342. 

and 425 — Intention — Proof of. 

In order to prove an offence of mischief it is 
necessary for the prosecution to establish that 
i*tf h ad an intention or knowledge of 

likelihood to cause wrongful loss or damage to 
ine public or to any person. Where it was only 
accidentally that Ihe truck of the accused struck 
igamst the buffalo of the complainant which as 
a result fell down from a bridge and died of the 
iniury later on and it was not Ihe allegation 
even of the complainant that the accused had 
grouse against her and that he intended to cause 
wrongful loss or damage or that he knew that 
c was likely to cause them to her or anv per* 

3? d thc , re was no such allegation either in 
ne charge sheet nor was this ingredient brought 
£Ut in the statements of the persons examined 
f * eye-w ^nesses, the conviction of the accused 
j n under Section 429 cannot be sus- 

iom » R , fl J LW 942 : I960 Cr LJ 87: AIR 
1958 Raj 347 (347) (PI A) (Pr 6). 

420 — To constitute offence of mischief 
CC of requisite knowledge or intention to 
n««L Wr ° ne l U n loss ,s esse ntinl — Buffalo tres- 
fl , 6ld ° f accu «ed — Accused assisting 
ine h i n ~ r . ,vinR >« aw ay — Accused throw 
M? SB* and bitting it while it was in 

ny geld,-. Death of buffalo — Held, no offence 


of mischief - Accused held within his right to 
protect property. 1953 Crl LJ 1350: AIR 19o3 Sau 
158 (159) (Pr 2) (DB). 

SECTION 430 

-S. 430 — Charge under—Contents of—Where 

a charge under Section 430. I. P. C. mentioned 
lhat the action complained against had been 
commuted in the month of July 1950 without 
specifying anv date — Held, on facts that the 
charge was not defective and no prejudice could 
be caused to the accused bv mentioning only the 
month and omitting the exact date of the offence. 
Sec Criminal P. C. 11898). S. 220. AIR 1955 NUC 
(All) 5490. 

-S. 430 — ApplicabUiU — Essentials — Ac¬ 
cused closing channel leading to village tank and 
culling new channel leading to his field — S. 430 
applies. AIR 1955 NUC (All) 5490, 

- Ss. 430, 97, 99 — Deprivation of water sup¬ 
ply by erecting bund across water channel — 
Right of person to defend against such depriva¬ 
tion — Recourse to authorities — Propriety of. 

The deprivation of water bv putting up a bund 
across the water channel and thereby causing 
diminution of water supply to a person would be 
an offence under S. 430. Under S. 97 he has a 
right, subject of course to the restrictions con¬ 
tained in Section 99 to defend his property 
against anv act which is an offence of mischief 
or an attempt to commit such an offence. If 
the person has a legal right to prevent the dam 
being constructed bv the deceased, they need 
not abandon the enjoyment of that legal right 
and run away to seek protection of the auth¬ 
orities. 1982 Ker LT 868: (1962) 2 Ker LR 468. 

- S. 430 — Offence under Section 430. Indian 

Penal Code — Diminution of water supply to be 
proved-—Unless mischief by accused is proved his 
intention need not be considered — Additional 
District Judge arriving at erroneous conclusion 
with regard to crime -- Error not said to be ap¬ 
parent on record nor is it error of jurisdiction— 
Power under Article 227 cannot be invoked. See 
Constitution of India, Art. 227. 1963 MPLJ 

(Notes) 216. 

- S. 430 — Deceased committing offence under 

Section 430— Accused exceeding right of private 
defence and killing deceased — Accused’s act 
falls within Exception 2 to Section 300 — Con- 
viction under S. 304, Part 2 is correct. See Penal 
Code (I860), S. 300. Exception 2. 1960 Crl LJ 
834: AIR 1960 Mad 240 (DB). 

SECTION 434 

S. 434 — Applicability — Removal of land 
marks by accused — Possession of accused over 
land no defence — Marks put at cost of com¬ 
plainant — Removal entails loss to complainant. 

Possession by the accused of the land in 
which the land-marks were situated will not be 
a sufficient defence in a case where the in¬ 
gredients of the offence under Section 434 arc 
made out. Where the stones were fixed by the 
Revenue Supervisor after he measured the plot 
and the accused removed these stones from where 
they were placed bv the supervisor, moving sur- 
vcv stones from their proper place will result in 

d i m I5 tt , w n u ° f ! heir usefulne ss ns land-marks 
?2 i * Wh€rc 11 J*? 5 l he c °niplainant who 
« th u p i nscs hav,n * ,he land surveyed 
and its boundaries demarcated bv survey stones 

Mm .° f stones will entail loss to 

him at least to the extent of repeating the whole 
process once again. The accused cannot eTcape 
liability under Section 434 by claiminfl that the 
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survey stones were wronelv placed in their own 

2 Kcp LR 24,: I96 > Ker LT 656: 
1962 Mad LJ (Crl) 23. 


SECTION 435 

Ss. 435 and 436 — Applicability, 

• A cease to be arson if the chap, 

par is first pulled down and then set fire to. It 
makes no difference whether the chnppar is set 
fire to without being pulled down to the "round 
or is first pulled down and then set fire to. 1953 
All WR (HC) 389: 1953 Cr LJ 1729: AIR 1953 
All 749 (749) (PI A) (Pr 4). 

S. 435 — Applicability — Building, meaning 
of — An ordinary double thatched shed resting 
on bamboos or wooden or brick pillars having no 
doors etc. cannot be treated as building within 
the meaning of the term used in S. 436. 1952 

Crl U 299: AIR 1952 All 146. 

-S. 435 — ‘Damage lo properly’ — Meaning 

of — Measure of damage. 

The expression 'damage to property' in Sec¬ 
tion 435, Penal Code must be construed with 
reference to Section 425 and means destruction 
of property, diminution in its value or utility or 
being otherwise injuriously affected. 

The expression is wide enough to include not 
only the actual loss but also the entire incidental 
loss suffered by the owner. 

Consequently, where due to the mischief of the 
accused a thatched roof is destroyed by fire and 
a horse tied therein is badlv burnt with the 
result that it was incapacitated and unfit for 
work for some days the correct measure of 
damage to property is the extent of loss suffered 
bv the owner, viz. the cost of replacement of the 
thatched roof, the cost of treatment of the horse 
and also the loss of income during the period 
the horse was incapacitated. 1951 All LJ 558: 
1051 All WR (HC) 651: 1951 All Crl R 170: 1952 
Crl LJ 299: AIR 1952 All 140 (147) (P| A) (Prs 
6 lo 8). 


SECTION 436 

•-S. 436 — Charge under — Acquittal — 

Conviction of accused charged of abeltlng offence 
— Sustainability. 

Where in consequence of the orders given bv 
the accused, the hut is set on fire bv one of the 
members of an unlawful assembly whose com 
mon object was to dismantle the hut and commit 
an assault on remonstrance, the accused can be 
convicted under S. 436 read with S. 109. I. P. C. 
1958 Cr LJ 1352: AIR 1958 SC 813. 

-S. 436 — Arson — Arson does not cease 

to be arson if the chappar is first pulled down 
and then set fire to. It makes no difference whe¬ 
ther the chappar is set fire to without being 
pulled down to the ground or is first pulled down 
and then set fire to. 1953 All WR (HC) 389: 1953 
Crl U 1720: AIR 1053 All 749 (749) (PI A) (Pr 
4). 

-Ss. 436 and 435 — Applicability — Building, 

meaning of. 

A structure made of straw and not of bricks 
and mortar may be considered a building if it 
has got the necessary furnishings needed for a 
building, such as doors, bars, etc. An ordinary 
double-thatched shed resting on bamboos or 
wooden or brick pillars having no doors etc., 
cannot be treated as a building within the mean¬ 
ing of that term used in Section 436, Penal Code. 
The building referred to in the section is a buil¬ 
ding which can be used as a place of worship 


or as a human dwelling or as a place for the 
custody of property. The word “custody’* is un 
doubtedly different from the word “keeping” and 
it implies a sense of security which would he 
wanting in the case of a shed, which is onlv 
meant to provide shelter from sun and rain and 
which has no doors etc., consequently, where a 
hatched shed for tethering horses is destroyed 
bv fire due to mischief, the offence falls under 
Section 435 and not under Section 436, Penal 
Code. 1951 All LJ 558: 1951 All WR (HC) 651* 
1951 All Crl R 170: 1952 Crl LJ 299: AIR 1952 
AH 146 (147) (Pt B) (Pr 9). 

-S. 436 — Applicability — Persons witnessing 

arson being committed and not preventing same 
or interfering are not participants or abettors 
without overt act. 1958 Andh LT 856. 

-S. 436 — Proof of offence under. See Penal 

Code (1860), S. 395. AIR 1955 NUC (Assam) 
4237 (DB). 1 


-S. 436 — Sentence — (Criminal trial — Sen- 

Icnce). 

Setting fire to a residential hut belonging to 
another is always a serious offence because it is 
potentially capable of endangering lives of per¬ 
sons and destroying properly. Held, that taking, 
however, into consideration the extenuating cir¬ 
cumstances that the accused was 78 years of age 
and was suffering from paralysis the ends of 
justice would be met bv sentencing him to suffer 
3 months’ rigorous imprisonment. 1950 Cr U 
386: AIR 1950 Bom 180 (183) (PI B) (Pr 12) 
(DB). 

-S. 436 — Accused tried and acquitted of the 

charge under Section 342. Penal Code — Can bf 
Iried subsequently for offence under S. 436, 
Penal Code. See Criminal P. C. (1898), S. 403 
1962 (1) Cr U 73: AIR 1962 Pat 13. 


SECTION 441 
SYNOPSIS 


(Penal Code (1860), S. 441) 

1. Scope and applicability. 

2. Intention. 

3. ‘‘To commit an offence". 

4. To Intimidate. 

5. To annoy. 

0. Rona fide claim of right. 

7. Enlrv. 

8. In the possession of another. 

9. Joint possession and ownership. 

10. ‘'Unlawfully remains there’’. 

11. Use of criminal force. 

12. Criminal trespass whether continuing 

offence. 

13. Criminal trespass—Right of private defence. 

14. Abetment. 

15. Evidence and proof. 

16. Practice and procedure. 

17. Scnlence. 


1. Scope and applicability. 

i -Ss. +41, 424 — Movable properly attached 

n execution of decree — Properly removed bv 
udgment-debtor bv unlawful means — Wroneim 
ass lo Court and wrongful gain lo 
eblor — He is guillv under Sections 424 ana 
41. See Penal Code (I860), S. 424. 1961 (1) Crl 
J 859: AIR 1061 SC 803. 

-Ss. 441 and 456 — Applicability — ' Hon5f 

respnss. 

Where the accused entered the house of the 
omplainant at night on the invitation of a mar 
ied woman with intent to commit an °^« 
nder Section 497, it was held that he was gui y 
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under Section 456. Penal Code. AIK 1938 Lah 
514 (FBI. Rel. on. 1953 All WR (HC) 437: 1953 
Cr U 1882: AIR 1954 All 17 (18) (Pr 3). 

-Ss. 441, 447 — Scope — (Municipalities — 

Madras District Municipalities Act (5 of 1920), 
S. 127) — Distinction. 

An offence under Section 447 is n distinct 
offence from (he offence contemplated bv See- 
lion 127 of (he Madras District Municipalities 
Act. Whereas mere entrv in the premises con¬ 
nected with water-supplv is an offence under 
Scclion 127, under S. 441. I. P. Code intention 
of such person to commit an offence or to inti¬ 
midate. insull or annoy anv person in possession 
of such property is the governing factor. AIR 
1956 NUC (Andhra) 3623. 

-—Ss. 441 and 447 — Applicability — Con 
tinued possession of area cannot invoke provi 
sions of seclions. AIR 1955 NUC (Assam) 4210 

-Ss. 441, 447, 448 — Criminal trespass — In 

gredlcnts — What matters Is intention to com¬ 
mit offence or to Intimidate, insult or annoy any 
person in possession of properly and what 
actually lakes place or does not happen Is not 
directly relevant. 

To constitute an offence under S. 441. I. P. C. 
what matters is the inlenlion to commit an 
offence or to intimidate, insult or annoy any 
person in possession of such property, as laid 
down in Scclion 441, I. P. C. What actually 
takes place or does not happen is not directly 
relevant. It cannol, therefore, be contended that 
because the complainant was not present, there 
could be no question of causing any annoyance 
to Ihe complainant. Actual possession docs not 
necessarily connote physical presence of the per- 
son m possession. If that were so, any criminal 
wdh impunity would break into a shop room 
during night when it has to be closed, without 
incurring the offence of trespass. Similarly, an 
owner, absent from his house or flat for a few 
minutes or a few hours, would find himself 
ousted. The concept of possession is not a fixed 
one. It vanes according to circumstances, time, 
J™ € * nalurc ; of the thing, opportunity or cir¬ 
cumstances of the owner and various other fac- 

T' ri A i l1 Ll n l . Cal 385 and 53 CWN 402. Ref.; 

R 99 C[ ^ ,? 00, R . e J " n: 12 CWN 269 «nd 53 CWN 
Disling. ILR (1062) 1 Cn] 82. 

r, 441 and 447 — Ingredients of offence — 
intention and knowledge. 

In order that a conviction may properly be had 
P n a charge of offence of criminal trespass, 
l ? a finding based upon evidence to 
ne effect that the act of trespass was committed 

irti 7 • l . n *? nt lo c °mmit an offence or with 
mem to intimidate, insult or annoy any person, 
nr IS r necessary that the intent to annoy 
intimidate cannot be in respect of any and 
pcrson connected with the property, but 
r ? spcc l on ly in the person in actual posses- 
nl!?n° ♦ SUch property. If, therefore, the com- 
Xa was not presen * lo be intimidated, in- 
. , *^ r an n°Yed, there could be no conviction 

mess it could be found upon evidence that there 
was intent to commit an offence. 

knowl . cdec on ,he P arl of ,hc "ccuscd 
_ * l ne result of their act is likely to cause 
annoyance or insult or intimidation to the cora- 
iitSUp* ,s 44 w boHv insufficient to sustain a charge 
btinwiJi 447 ; ^hat section does not speak of 
W i would be utterly wrong to import 

rUSn? n cnl l of knowledge into S. 441 of the 
Codc - 1957 Cr u 7192 A « WR 
mlwU 61 CaI WN 404 • AIR 1957 Cnl 385 (386) 
A) (Pn 4, 5, 8). 


-S. 441 — Scope — Unlawful entry with or 

without necessary Intent followed by unlawful 
remaining — Such cases. If covered by section. 

Whether there is unlawful entry without the 
necessary intent followed bv unlawful remaining 
with one of the intentions prescribed or unlawful 
enlry with the necessary inlent followed bv un¬ 
lawful remaining also wilh the necessary inlent. 
neither tvpe of ease is covered by plain words of 
Scclion 441 plainly interpreted. Whether such 
cases should be made punishable or not is a 
matter for the Legislature. AIR 1928 Pat 124 
and AIR 1933 All 816. Dissent, from. ILR (1952) 
1 Cal 105: AIR 1951 Cal 297 (298) (Pr 11). 

-S. 441 — Hyderabad Penal Code, S. 871 — 

Essentials of offence — Re*enlry upon land by 
person dispossessed by legal process In execu¬ 
tion — Offence — Presumption of criminal In¬ 
tent. 

To conslilulc the offence of criminal trespass 
under Section 371, Hyderabad Penal Code, there 
must be proof of an intention to commit an 
offence, or to intimidate, insult or annoy the 
person in possession or occupalion of the pro¬ 
perly trespassed upon. The essence of the offence 
is Ihe criminal inlent to do one or other of the 
acts specified, and it is for the prosecution to 
prove that intent. The intent has to be gathered 
from the conduct of the accused or the circum¬ 
stances of the ease. It is sufficient to show that 
the accused must have known that his act would, 
as one of its inevitable incidents, rau.se annoy¬ 
ance. Re-cnlrv into land from which the ac¬ 
cused has been ejected bv civil process (exccu- 

or of which possession has been 
given lo another would raise a presumption that 
such entry was with intent lo intimidate or 
annoy within the meaning of S. 371, Hyderabad 
Penal Code. When a person enters without any 
legal justification upon property in the establish¬ 
ed possession of another, it must be inferred that 
he has an intention to annoy the person in pos- 
session. 12 PR (Cr) 1906; 32 Der LR 228; 35 Dee 

R Dee LR 7. Foil. 1952 Cr U 505: ILR 

(1052) Hyd 326: AIR 1952 Hyd 50 (60, 61) (Prs 
3, 5, 10) (DB). 

~~ Ss * 441 - 447 — Ranbir Penal Code (12 of 
1989 Smt.) Ss 441 and 447 - Landlord going 
on his land and unyoking bullocks of his tenant 
Intention to take forcible possession of land 
or to intimidate, insult or annoy cannot be in¬ 
ferred - Conviction under Section 447 cannol 
be sustained. AIR 1964 SC 986, Foil; AIR 1950 

lj n 5iu 81 4in Cl io«K' i t96B Kash U 42: 1965 (2) Crl 
U V'J?* ’965 J and K 90 (90) (P| B) (Pr 4). 

■ , 441 f ~ Applicability — Land alleged to bo 
gnen to father of accused by municipality — 
Accused asserting long possession — Accused 
erecting Unshed over disputed land - No oS 
nal trespass. AIR 1955 NUC (Madh B) 2406. 

——Ss. 441 and 447 — ‘Possession’ — Meaning 

Possession contemplated under Section 441 
must be actual physical possession, und persons 
who mere V have n right to graze cattle on 
another s land or to take fuel growing on it for 
heir personal needs cannot be said to be in 

°" n ih , e wv ■. iw! 

riuta “.is £r™r,o ,ncor - 

fence serving as boundary between land? of bo!h 
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parties without intention to annov. intimidate or 
insult accused — Act does not amount to crimi 
nal trespass so as to give accused right to inflict 
yjljjrv on complainant. AIR 1964 SC 986, Foil 

ILR (1964) Cut 706. 

Assertion of right to occupy house 
7* Grounds for assertion not shown — Posses¬ 
sion of accused held not bona fide — Intention 
to annoy, etc^ can be presumed from circum¬ 
stances. 

Where the accused charged under Section 448. 
I. P. C. f assert that the property of which they 
took possession was the dera of the community 
and that they bona fide entered into possession 
and had no intention to annoy the person in 
possession, but do no! show on what grounds 
their assertion was founded, it cannot be said 
that the accused acted bona fide in occupying 
the property in the temporary absence of the 
owner. 

^ here it is found from the circumstances that 
the accused committed trespass with the inten¬ 
tion to annov, insult or intimidate the person in 
possession and not that they had merely the 
knowledge that their act would cause annoyance 
to him, the accused cannot have the benefit of 
the view that it is not enough for the prosecution 
to prove or for the Court to find that the ac¬ 
cused knew that his entry would probably annov 
the person in Dossession. but it is absolutely 
essential to affirmatively establish and find that 
the accused acted with an intention to annov. 

The intention has in most cases to be inferred 
from the circumstances and where the probable 
consequence of the act alleged to be criminal 
trespass was to cause annoyance to the person 
in possession it will be presumed that it was 
committed with that intention. Case Law Ref. 
1953 Cri LJ 107: ILR (1952) Pepso 302: AIR 
1953 Pepsu 13 (13) (Pt A) (Pr 3). 

-S. 441— Possession of land — Trespass — 

Effect of S. 97. 

Rightful owners of land do not lose their pos¬ 
session, particularly on an open piece of land 
merely because of a single act of trespass: AIR 
1933 Nag 36 and 162 Ind Cas 813 (Nag). Rel. on. 

ILR (1958) 8 Raj 15: 1958 Raj LW 24: 1958 Cr 
U 222: AIR 1958 Raj 52 (54) (Pt A) (Pr 7) 

(DB). 

2. Intention. 

-Ss. 441, 448 — Actual possession of disputed 

premises delivered to complainant from accused 
tenant In execution of decree of ejectment — Re¬ 
entry by accused In absence of complainant by 
breaking lock — Complainant threatened by ac¬ 
cused when former lodged protest with the latter 
— Held accused was guilty under S. 448. 

The complainant’s mother had obtained a 
decree for the ejectment of the accused who was 
her tenant. In execution of the decree the Court 
Amin delivered actual possession of the disputed 
premises to the complainant with aid of the police. 
The complainant put his lock on the house. On 
the same dav when the complainant was awav. 
the accused after breaking the lock unlawfully 
trespassed into the house. After the accused had 
broken up into the house, the complainant had 
gone there to lodge a protest with the accused. 
At that time the accused had threatened to give 
a heating to the complainant. 

Held, that the accused had clearly committed an 
offence contemplated bv S. 448 read with the 
second part of S. 441. I. P. C. The only object 
with which the accused could have re-entered the 
premises was to intimidate, insult or annoy the 
complainant and his mother though they were not 


actually present on the spot at the time of ~ 
entry AIR 1949 All 228. Rel. on; AIR 1925 
540, Distina. 1965 .All LJ 747. 

--5. 441 - Intention - Complainant in peace¬ 
ful possession of shop - Accused beatine com 
plainant and forcibly ejecting him from shop - 
Accused tried for offences under Ss. 147 323 VQ 
448 and 504. Penal Code — Conviction only for 
offences under Ss. 147 and 448 — Though accused 
were acquitted under Ss. 323. 379 and 504. neces¬ 
sary intention held could be inferred from circum¬ 
stances. 51 Cr U 469 Rel on. 1952 AH Cr R 93- 

1952 All WR (HC) 337. 1953 Cri U 1664: AIR 

1953 All 725 (725) (Pt A) (Pr 5). 

-Ss. 441 and 447 — Intention to constitute 

criminal trespass — Proof of — Presumption — 
Annoyance, probable consequence of act, alleged 
lo be trespass — Intention may be presumed. 

I nless the man committing criminal trespass 
gives expression to his intention, it would be im¬ 
possible lo produce direct evidence of the inten¬ 
tion. The intention has in most cases to be 
inferred from the circumstances. Where the pro¬ 
bable consequence of the act alleged to be cri¬ 
minal trespass was to cause annoyance to the 
persons in possession it will be presumed that it 
was committed with that intention. The presump¬ 
tion will hold good if it is not rebutted. 1949 All 
U 535: 1950 All WR (HC) 19: 1950 All Cri Cas 1: 
51 Cri LJ 496: AIR 1950 All 157 (157) (Pr 1). 

[Overruled in AIR 1964 SC 986.1 

-Ss. 441, 442 and 448 — Criminal trespass- 

intention to insult — Accused, an office-bearer of 
School Committee going to school beating two 
boys in absence of Head Master and subsequently 
abusing Head Master on his return — Accused held 
guilty under S. 448. 

The accused, a vice-chairman of a school Com¬ 
mittee, came into the school while the Head Master 
was absent, beat two of the boys who had quar¬ 
relled with and beat his nephew learning in the 
same school. When the Head Master returned 
to the school and learnt about the incident he re¬ 
primanded the accused who was still there, that 
as a respectable person he should not have tres¬ 
passed in the school and beaten the boys. The 
accused was incensed al this, and he started abus 
ing the Head Master and tried to catch hold ol 
his shirt and was about to use physical force* 
The Head Master pushed back the accused and 
Ihe accused went awav abusing. He also threat¬ 
ened the Head Master physical harm as soon as 
he came out of the school. 

Held, that even though Ihe accused may have 
the right to go into the school to make inquiries, 
his continuance there was certainly with the 
avowed object of chastising the Head Master 
which he demonstrated bv starting abuses ana 
preparation to use phvsical force. This was clear 
evidence of the accused having the criminal in- 
tention which makes Ihe trespass a cnmmai 
trespass within the meaning of Ss. 441 and W. 
I. P. Code. It would be impossible for the neaa 
of an educational institution to carry on effective- 
lv his duties if the parents or guardians or even 
anv office-bearers connected with the managemen 
of the school were to be permitted to trespass 
(he premises of the school not only to humu^e 
Ihe teachers in Ihe presence of boys but also 
indulge in abuses and use of physical force i 
supposed exercise of their right. There is no s 
right. The conviction of accused under o. 

[. P. Code was. therefore, proper. 65 Bo m 
177: 1963 Mah LJ 690: ILR (INS) l Bom «27: U* 
fl) Cr LJ 395: AIR 1964 Bom 82 (83) (Prs 4, 5b 

_S. 441 — Civil and criminal trespass — W* 

Unction. 
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The difference between a civil and a criminal 
trespass is that in lhe latter one of the criminal 
intentions mentioned in S. 441 should be present. 
1952 Crl LJ 542: AIR 1952 Him P and B 27 (27) 
fPI Bl (Pr 3). 

_S. 441 — Intenlion — Proof — Throwing 

complainant's servant out. 

Entering the house of the complainant and 
throwing his servant out is not only intimidating 
the complainant or his servants, but is also caus¬ 
ing annoyance lo him. The criminal intent can 
be gathered from these very acts. ILR (1952) 
Hyd 334: 1952 Cri LJ 343. AIR 1952 Hyd 38 (38) 
(P! A) (Pr 3). 

-Ss. 441 and 453 — House trespass — Inten¬ 
tion — Inference. 

Where the accused broke open a locked house 
in possession of the complainant and occupied it 
and it was in evidence that previously the accused 
had been convicted on a complaint from the com¬ 
plainant for having gone lo the complainant’s 
house and threatening to cut him with chopper 
Held, that the intention nccessarv lo complete 
the offence of criminal trespass was evident. AIR 
1959 Ker 146; AIR 1950 All 157 and AIR 1918 
Mad 136, Rel. on. 1961 Kcr LJ 674: 1961 Ker LT 
513: 1681-2 Ker LR 68. 

- Ss. 441 and 448 — Criminal trespass — In 

tention — Dominant intenlion must be to inti¬ 
midate, insult or annoy — If dominant intention 
of wrongful entry is to take possession and inti 
midation, insult or annoyance is onlv casual re¬ 
sult, offence of criminal trespass is not established. 
AIR 1964 SC 986 and ILR 25 Bom 202. Rel. on. 
1965 BLJR 166: 1965 (2) Cr LJ 798: AIR 1965 
Pal 507 (608) (PI A) (Pr 9). 

-Ss. 441, 40 — Intention. 

Intention which is a state of mind, can never 
be proved as a fact: it can only be inferred from 
facts which are proved. It may well be that in 
doing a particular act man may have more in¬ 
tentions than one. Therefore, to bring a case 
within S. 441 of the Penal Code, the intention 
specified in the section must be the dominant 
intention. (1951) AC 83. Rel. on. 1957 BLJR 546: 
ILR 36 Pat 786: AIR 1958 Pat 329 (347) (Pt K) 
(Prs 140. 141) (DB). 

-S. 441 — Intention — Proof. 

.In order to constitute criminal trespass, the pro¬ 
secution must prove that the accused had the in¬ 
tention to intimidate, insult or annoy when he 
made the entry. A mere knowledge that the 
trespass is likely to cause insult or annoyance 

*iK* n0t amoun * to an micnt to insult or annoy 
within S. 441. Where certain persons re-occupy 
the lands acquired from them by the Govern- 
,n lhe belief that the lands would be restored 
to them on return of the compensation money, 
tney cannot be held guilty under S. 441 in the 
absence of any criminal intention as required bv 

iSL “58°®; 51 Crl LJ 821: AIR 1950 Pot 295 
(296) (Pt A) (Pr 4) (DB). 

7. 441 and 447 — Intention specified in sec- 

il# J? 113 * be h rcaen * — Absence of finding as to 
intention — Effect — Criminal P. C. (1898), Sec- 
Ron 522. 

•t«? VCr * * res D ass cannot be said to be a criminal 
V nIess one °f *he intents given in Sec- 
l| on 441 , s proved. 

The accused took possession of a field which 
was m the possession of the complainant as mort- 
m , a hsence. with intent to obtain pos- 
ession unlawfully and refused to make over pos- 
of the field with a threatening attiude when 

W n«M mp i ainanl . demanded i{ back - 

th* d * * j .this did not necessarily mean that 

accused intended to annoy, insult or intimi¬ 


date the complainant oi that in entering upon the 
field their intent was to commit anv offence. In 
the absence of a clear finding to that effect the 
accused could not be convicted under S. 447. In 
such a case no question of restoration of posses¬ 
sion of field under S. 522. Criminal P. C. can 
arise. AIR 1924 Lah 449; AIR 1933 Oudh 179. 
Rel. on. 1951 Raj LW 501. 

-Ss. 441, 447, 448 and 504 — Accused entering 

complnintiff's house for demanding their dues — 
On refusal to pay accused abusing complainant 
in filthy language and continuing to do so in 
spite of restraint shown bv complainant — Inten¬ 
tion to insult, intimidate or annoy or to provoke 
complainant lo break peace — Inference of — 
Accused held guilty under Ss. 448 and 504. 1965 
(1) Crl LJ 86: AIR 1964 Tripura 69 (71) (Pr 7). 

3. To commit an offence”. 

—-Ss. 441, 448, 451 — Accused entering com¬ 
plainant’s house at midnight with intent to com¬ 
mit adultery with complainant's wife — Com¬ 
plainant absent at relevant time — Held, although 
intention to insult, intimidate or annoy may be 
absent, accused can be convicted either under 
S. 448 or 451 as he intended to commit offence. 
AIR 1938 Lah 534 (FBI. Disting; AIR 1938 Lab 
514 {FB>, Rel. on. 1965 Raj LW 157: 1965 (2) 
Crl LJ 673: ILR (1985) 15 Raj 522: AIR 1965 
Raj 191 (192) (Pt A) (Pr 5). 

4. To intimidate. 

-Ss. 441, 447 — Intention to intimidate or 

annoy — Going on hunger strike in the compound 
of bungalow of another to secure compliance with 
certain demands. Is criminal trespass. 

The essence of the offence of criminal trespass 
lies in the intention with which the trespass is 
committed. Forming of an intention is a mental 
act and direct evidence cannot be expected to 
be produced about it. Intention has, therefore, to 
be inferred from admitted or proved facts and 
the question with what particular intention a 
person trespassed on the property in the posses, 
sion of another must necessarily depend on the 
facts and circumstances of each case. Two things 
however, appear lo be well settled in this con¬ 
nection. The first is that the intention contem¬ 
plated bv section 441. I. P. C. is the primary in¬ 
tention and not tlie secondary or subsidiary' in¬ 
tention of the trespasser. The other is that 
knowledge is not identical with intention. 

The accused felt aggrieved at the conduct~of 
the police. They thought that the police, had 
without any justification, assaulted one H at first, 
and when on their intervention he had been ad¬ 
mitted into the Hospital they had got him re. 
moved from there. The accused had two demands 
which thev wanted the Superintendent of Police 
lo fulfil. In the first place thev wanted H to be 
readmitted into the Hospital immediately. They 
also wanted the police officials concerned to be 
adequately punished. On the 3rd February 1955 
at 10 a. m. one of the accused entered the com- 
pound of the bungalow of the Superintendent of 
Police and took his scat in the visitors’ shed and 
started his hunger strike, the other accused ac¬ 
companied him and thev too took their seats in 
the same shed. 

Held, that though professedly the hunger strike 
was undertaken for self-purification at the bidding 
of the inner voice its real purpose was to compel 
the Superintendent of police to fulfill the two 
demands which the accused was making. The 
trespass which was being committed by the ac- 
cusedwas being committed with the intention of 
intimidating and annoying the Superintendent of 
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police on whose properly Ihe accused were trespas- 

IQ-yj in vvi 9 co- La «n 57 *• Disl - 1958 Al « u euu: 
19o8 All \\ R 69o: 19o8 Ail Cr R 468. 

7~*- I 41 IT A PP |,cab| l"> — Essentials — Person 
In constmetlvc possession — Annoyance or Insult, 
eic. to — Offence. 

-T. hc ln,cn l *" annoy and intimidate must be not 

w l f n“ pecl l0 , a " v iir,d cvcr V person conccled 
ith he properly but with respect to any person 

n p ,? sscssl0n ° f ^rh property. A person 

in constructive possession is not contemplated by 

nf Ihl' Fur !* e .u 3 I" cre kno "'Iedgc on the part 
of the accused that the result of their act is likely 
o cause annoyance or insult or intimidation to 
the complainant is suffirent to sustain a charge 
P/. ' rc ^ pass - . J hc ,. section speaks not of know- 
Si °/«- ,n r‘n 0 n -,n AIR 1949 Cal 107 and AIR 

Si mmi ( Pr ,a6 ° Cr u 3421 «“ 

tenMon -\Z - ~ «- 

The accused entered the house of the complain- 
ant during the temporary absence of the com¬ 
plainant and when he went and remonstrated they 
chased him out with lathis. 

Held, that when the accused chased out the 
complainant with lathis when he objected to their 
remaining in occupation ol the house they clearly 
intimidated him and consequently when they con¬ 
tinued to remain in Ihe house with the criminal 
intention of intimidating him. the ingredients ol 

1,e *»«•> to have been 
established. (1957) 23 Cut LT 157. 


S. 441, Note 4 

intimidation or insult, and that this likely con. 
sequence was known to the persons entering- that 
in deciding whether the aim of the entry' was 
the causing of such annoyance, intimidation or 
insult the Court has to consider all the 
relevant circumstances including the presence 
or knowledge that its natural consequences 
would be such annoyance, intimidation or 
insult and including also the probability 
of something else than the causing of such inti¬ 
midation. insult or annoyance, being the domi- 
nant inlenlion which prompted Ihe entry. Thus 
where certain persons were armed with warrants 
of execution for delivery of possession though the 
date for execution of Ihe warrants had expired, 
it might he that they knew that annoyance would 
result when they went on the land for taking 
possession; still it was reasonable to think that 
the intention which prompted and dominated 
their action was to execute the warrants. Further 
Ihe persons could not he reasonably expected to 
know that the warrants had ceased to be execut- 
»l»lc in law. Taking the circumstances into con¬ 
sideration it was proper to hold that criminal 
trespass was not committed or apprehended from 
I lie act s of such persons. II.R 25 Bom 202 and 
MR HB# Rom 15 and AIR 1018 Cal 130 and AIR 
1010 Cal 107 and AIR 1057 Cal 385 and AIR I960 
Cnl ISO and II.R 10 Mad 240 and AIR 1918 Mad 
13# (21 and AIR 1025 All 540. Rel. on; ILR 26 
Horn 558 and II.R 35 Mad 186 and AIR 1950 All 
157. Overruled. Smt Malhri v. Slate of Punjab. 
(1064) 6 SCR 016: 1064 SCD 557: 1964 (2) Cr IJ 
57: AIR 1064 SC 986 (989. 991) (PI A) (Prs 12. 
13. 18, 19). 


5. To annoy, 

•- 441 “ Civil P c. (1908), o. 21, Rr. 24, 

JZ v c0p . c Execution of decree to be com¬ 
pleted bv date specified on process for this pur- 
pose — Warrants for delivery of possession cease 
lo be executable after expiry of date fixed for 
execution — Persons going on land for taking 
delivery with such warrants held did no! eomniil 
criminal trespass in the absence of Intention to 
annoy. 

If O. 21, R. 25, Civil P. C., lie read as a whole 
and in the light of the provisions in sub rule (3) of 
R. 24 ij is quite clear that the delay mentioned 
in R. 25 refers to the delay in returning the pro¬ 
cess whether after or without execution and not 
to any delay in execution. The words in suh- 
rule (3) of R. 24 clearly show Ihe intention of the 
legislature that the execution must he completed 
by the date specified on the process for this 
purpose. Where the last date for execution of the 
warrants for delivery of possession was some time 
in April 1960, they wore not executable in law 
on 7th June I960. ILR 10 Cal 18 and AIR 1942 
Fat 480 and AIR 1924 Nag 68 and AIR 1934 All 
1016. Rel. on. The ultimate question for decision 
being whether an act was done with a particular 
intention all Ihe circumstances including the 
natural consequence of the action have to he taken 
into consideration. It is legitimate to think also 
that when S. 441. Penal Code, speaks of entering 
on properly with intent to commit an offence, or 
to intimidate, insult or annoy any person in pos¬ 
session of the property it speaks of the main 
intention in the action and not any subsidiary 
intention that may also be present. In order to 
establish that Ihe entry on the property was with 
Ihe intent to annoy, intimidate or insult it is 
necessary for Ihe Court to he satisfied that caus¬ 
ing such annoyance, intimidation or insult was 
the aim of the entry; that it is not sufficient for 
that purpose to show merely that the natural con¬ 
sequence of the entry was likely to be annoyance, 


9- —S. 441 — Wrongful entry by employee in 
employer's premises — Whether criminal tres¬ 
pass — Rejection of claim for reinstament — Merc 
knowledge that it might annoy or insult the offi¬ 
cers would not necessarily lead to inference of in- 
lention requisite for constituting criminal trespass. 
See Industrial Disputes Act (1947), S. 2 (k). AIR 
I960 SC 160. 

—- Ss. 441, 447 — Applicability — Accused en¬ 
tering upon parti land after it had vested in 
State — Offence held fell under S. 447 — Inten¬ 
tion to annoy held could he presumed. AIR 1966 
NIC (All) 4807. 


—S. 441 — ‘‘To annoy". 

The annoyance which is spoken of in S. 441. 
. P. Code, is not intended to he instantaneous, 
hat is, at the moment of entry. It may happen 
iibsequcntly. When Ihe accused knows that 
nolher person is lawfulh in possession of pro- 
city and illegally enters into possession of it, 
i the absence of that another person his inlcn* 
ion cannot he anything else hut that of annov- 
nee to Ihe person is possession. 1953 AH LJ 614: 
953 All WR (HC) 519: 1054 Cr LJ 77: AIR 19^ 
ill 67 (68) (Pr 4). 

—Ss. 441, 451 — Intention lo annoy — Charge 
or criminal trespass with Intention to have sexual 
ilercoiir.se with complainant — Proof. 

Where the accused is charged under S. 451 for 
laving committed criminal trespass bv entering 
lie room of the complainant with Ihe intention 
f having sexual inlereourse with her but tnc 
rosecution has not proved beyond reasonaDi 
oubt that the sexual intercourse was without tnc 
onscnl or against the will of the complainn 
lie inlenlion to annoy the complainant cannot p 
iferred. The accused could not be credited witn 
he intention to annoy the husband of the com* 
ilainnnt when he knew that the husband was nox 
i the house and accused took advantage oi 
bsrnrc of Uic husband in order to do an a 
o as not to be discovcicd by him. ILR 40 t 
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221; AIR 1924 Bom 48G: (1903) All WN 230; 1LR 
27 All 298, Rcl. on. (1961) 2 (iuj LR 256. 

-Ss. 441 and 442 — Educational institution — 

Misconduct by student — Disciplinary action — 
Powers of head of institution — Duty to main¬ 
tain moral standard among students — Institution 
giving vocational training — Student writing love 
letter to innocent girl, stranger to him and en¬ 
tering her house to deliver it — Expulsion of 
student for misconduct, justified. 1903 (1) Cr LJ 
200: 75 Mad LW 602: (1962) 2 Mad LJ 435: ILR 
(1963) Mad 63: AIR 1963 Mad 68 (70, 71) (PI A) 
(Prs 8, 9, 12 lo 15) (DB). 

-Ss. 441 and 442 — House trespass — Entry 

Into dwelling house — Intention to annoy — Pre¬ 
sence of nerson In lawful possession of house not 
essential at lime of entry. 

To constitute an offence of house trespass physi¬ 
cal presence of the person in lawful possession 
of the house is not necessary at the lime of the 
accused’s entry into such house if the evidence 
and the circumstances justify the conclusion that 
such entry into the house, or remaining in pos¬ 
session of the house after an unlawful entry was 
with intenl to intimidate, insult or annoy the per¬ 
son in possession. Neither S. 411 nor S. 442. 
I. P. Code requires that the persons in possession 
of the building must be present at the time of 
entry: AIR 1957 Cal 3 KZ and AIR I960 Cal 189. 
Diss.; AIK 1954 All 67 and AIR 1954 All 193 and 
AIR 1928 Bom 221 and AIR 1952 Hyd 50 and 
AIR 1931 Mad 560, Rcl. on. (1903) 1 Mys U 253: 
ILR (1003) Mys 436: 19M Mad LJ (Cr) 116: 1964 
(1) Cr LJ 62: AIR 1904 Mys 11 (12, 13) (PI A) 
(Pr* 3, 6). 


i. 441 and 468 — Applicability — Intent lo 
annoy — Absence — Effect. 

Where the accused visited the complainant’s 
house at night in response to an invitation from 
the latter's daughter and in view of the strained 
relations between the complainant and the ac¬ 
cused the latter had not the slightest intention of 
annoying the former and was keenly desirous of 
not having his visit discovered by him: 

Held, that the charge under S. 456, could not 
he sustained. AIR 1919 All 249; AIR 1938 Lab 
334 and AIR 1941 Pesh 79. Rel. on. 1963 Nag U 
476: 1964 Cr LJ 9: ILR (1954) Nag 137: AIR 1954 
Na* 18 (10) (Prs 10, 11). 

“~Ss. 441 and 448 — Removal of meler under 
Electric!ly Acl — Entry not unlawful — No In¬ 
tention lo Insult or annov — No offence — (Elec- 
w «5£ Acl (1M0), S. 20). 

Where the supply of electric energy in a cer¬ 
tain premises was disconnected by the licensee 
and in the absence of any requisition from flic 
new occupant of those premises for the supply 
°f energy, the licensee oi his employees went to 
remove the mater from the premises under Sec- 
,0 ii j? W °f H}* Electricity Art: 

Held, that neither the entry was unlawful 
within the meaning of S. 441 nor was there any 
intention to cause any insult or annoyance to the 
! r in Up !^ r so QS lo sustain conviction under S. 448. 

I^ 8 Mod 130 (2) (FB). Foil. 24 Cut LT 
*08: BLR (1058) Cul 824. 

j ^*^1 Dominant intention — Meeting held 
piJTh ? ,a °Hlce premises for canvassing for 
Election through propaganda — Case does nol 
come within mischief of section. 
r M ^ first to be established under S. 441, Penal 
yj?, Ci ,ha i property was in fact in the pos- 

mui!? u°L lhe , °*C ricvc d person. In order to 
.isn that the entry on the property was with 
. n l !o annoy, intimidate or insult, it is 
?n!i? ary for u,c Courl lo * )e satisfied that causing 
ucii annoyance, intimidation or insult was the 


main aim of the cnlrv: that it was not sufficient 
fur that purpose lo show merely that the 
natural consequence of the entry was likely to 
he annoyance, intimidation or insult and that this 
likely consequence was known to the persons en¬ 
tering. that in deciding whether the aim of the 
entry was the causing of such annoyance, inti¬ 
midation or insult, the Court lias to consider all 
the relevant circumstances including the presence 
of knowledge that its natural consequence would 
be such annoyance, intimidation or insult includ¬ 
ing also the probability of something else than the 
causing of such intimidation, insult or annoyance, 
being the dominant intention which prompted the 
entry. AIR 1964 SC 986. Foil. 

Thus where the object of the meeting, which 
was held inside the area set apart lor the office 
compound of the Sub Divisional Officer, was nol 
lo cause any annoyance lo the S. D. O. or his 
staff but it was only to carry on canvassing for 
the election though propaganda, the case does 
nol come within the mischief of S. 441. Penal 
Code, the object of the persons could not be said 
to cause annoyance to them, as their dominant 
intention was something else then causing annoy, 
since. ILR (1965) Cut 71: I960 Crl LJ 849 (850) 
(Prs 0, 7) (Orissa). 

•-S'*. 441 and 447 — Intention, question of fact 

— Inevitable result of trespass lo cause annoyance 

— Court can conclude that accused did intend to 
cause annoyance — Concurrent finding — No 
interference — (Criminal 1>. C. (1898), S. 439). 
AIR 1055 NUC (Pal) 227. 


-Ss. 441, 448, 40 —- Intention to intimidate. 

Instill or annoy — Intimidation, insult or annoy¬ 
ance contemplated need nol be Instanteneous with 
moment of entry but may be caused subsequently 
— Landlord breaking open house of tenant In bis 
absence and taking possession — Intention lo 
annoy tenant must be presumed — Distinction be¬ 
tween Intention and motive. 


iiiciv: uuming m a. 441 winch requires thn 

the intimidation, insult or annoyance, which \i 
caused to the person in possession of a propert} 
as a result of the entry upon that property, shouk 
be instantaneous and confined only to the momen 
of entry and not caused subsequent to the entry 
All that the section requires is that the accuser 
should make the entry with the intention to in 
sul , intimidate or annoy the person in possessor 
and it is immaterial that the actual intimidation 
insult or annoyance is caused not at the time o! 
he entry but subsequently. To hold that criminn 
■•wpnss implies nn instantaneous intimidation 
msult or annoyance upon the entry into posses 
; s.on of a property. would be going not onls 
against the plain language of the section but woulr 
also lead to state of lawlessness and highhanded 
activities. Mere temporary absence of the persor 

!h. P ot| SPSM ! >n ' V ,° ul< ! not make nn Y difference il 
he other ingredients of the offence of criminn 
trespass nrc established. criminn 

Where a landlord broke open the lock of thr 

is? :;;r? ,on .° f & m?„ £ s 

scnco, and took possession of the same it mine 
have been obvious to the land-lord that his Sc 

BTSTS Id 

consequences J & £ ffiSSS 

s - 448 - <»« ah n li'Are'tert 
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ftel. on; AIR I960 Bom 481, Disting. 1903 Cur 
LJ 384: ILR (1963) 2 Pun.) 693: 1904 (1) Cr LJ 
427: AIR 1964 Punj 145 (146. 147) (Prs 5. 7). 

6. Bonn flde claim of right. 

•-S. 441 — Ceylon Penal Code, S. 427 — 

Applicability — Criminal trespass — What con¬ 
stitutes — Entry under bona fide claim of right. 

S. 427, Ceylon Penal Code does not make every 
trespass a criminal offence. It is confined to cases 
in which the trespass is committed with a par¬ 
ticular intention and the intention specified in¬ 
dicates that the class of trespass be brought with¬ 
in criminal law is one calculated to cause a 
breach of the peace. The section deals with oc¬ 
cupation, which is a matter of fact, and not with 
possession, which may be actual or constructive 
and may involve matters of law. The first para¬ 
graph of the section comes into operation when 
a trespasser enters land in the occupation of 
another with the intent specified, and the second 
paragraph applies when the entry is lawful but 
becomes unlawful, e.g., when the entry is made 
on the invitation of the occupier and there is a 
refusal to leave when the invitation is withdrawn. 
But in either case there must be an occupier 
whose occupation is interfered with, and whom it 
is intended to insult, intimidate or annoy (unless 
the intent is to commit an offence). The section 
has no application where the fact of occupation 
is consistent, the only change being in its chara¬ 
cter, as where a tenant holds over after the ex¬ 
piration of his tenancy. 

Entry upon land, made under a bona fide claim 
of right however ill-founded in law the claim 
may be, does not become criminal merelv because 
a foreseen consequence of the entry is annoyance 
to the occupant. To establish criminal trespass 
the prosecution must prove that the real or domi¬ 
nant intent of the entry* was to commit an offence 
or to insult, intimidate or annoy the occupant and 
that any* claim of right was a mere cloak to cover 
the real intent, or at any rate constituted no more 
than a subsidiary intent. Sinnasamv Selvanayagam 
v. The King, 52 Crl LJ 173: 55 CWN 1 (PC). 

-S. 441 — Person in peaceful possession of pro¬ 
perty for long time — Resort to force by claimant 
to eject such person. 

Section 441 is designed to protect possession as 
distinguished from title in the sense that the ques¬ 
tion in whom title to the land or propery vests 
is foreign to the offence. The mere fact that 
the accused put forward a bona fide claim to the 
property would not save him from the conse¬ 
quence of the entry into the house in possession 
of the complainant if hi5 intention was to take 
the property out of the complainant's possession 
without his consent and to cause wrongful gain 
to himself or wrongful loss to him. Therefore, 
when a person has been in peaceful possession 
of property for a fairly long time, it is not open 
to the claimant of the property to resort to force 
for the purpose of ejecting him. 51 Cr LJ 1167, 
Foil. 1952 All Cr R 93: 1952 All WR (HC) 337: 
1953 Crl LJ 1664: AIR 1953 All 725 (726) (PI B) 
(Pr 6). 

-Ss. 441, 451 — Bona flde claim by accused — 

Acquittal — Interference In revision — Criminal 
P. C. (1898), S. 439. ^ vtftf 

The sections which follow S. 441 in Ch. XVII 
are designed to protect possession as distinguish¬ 
ed from title in the sense that the question in 
whom title to the land or property vests is foreign 
to the offence. The mere fact that the accused 
put forward a bona fide claim to the property 
would not save him from the consequences of 
the entry into the house in possession of the 


complainant if his intention was to take the pro 
pertv out of the complainant’s possession without 
her consent and to cause wrongful gain to him 
sell or wrongful loss to her. Where the lower 
Court acquits the accused in such a case the 
High Court in revision will set aside the acquittal 
ol Crl LJ 1167: AIR 1950 All 653 (654, 655) 
(Prs o, 6). 

-Ss. 441, 447 — Applicability. 

The accused claimed the field, in which the 
trespass was said to have been committed, as an 
occupant on the basis of a sale from the original 
occupant while the complainant was mere sub¬ 
tenant (Shikmi holder) of the latter for the pre¬ 
vious year. 

Held, that the question arose as to who was in 
possession and whether the accused claimed a 
bona fide right on his own behalf. That being 
so, the case was. therefore, of a civil nature and 
secondly the accused could not be held to have 
intention to commit an offence or to intimidate, 
insult or annoy the complainant and no offence 
under S. 447 could be held to have been commit¬ 
ted by him. 1954 Cr LJ 394: AIR 1954 Bhopal 6 
(7) (PI B) (Pr 10). 

-S. 441 — Bona flde claim of right. 

The mere assertion of a claim of right is not 
sufficient defence to a charge of criminal tres¬ 
pass; to be a good defence it must be a claim 
made in good faith; that is to say, it must be a 
claim in which the person must have himself 
believed that it cannot be legally untenable. ILR 
(1952) Hyd 334: 1952 Crl LJ 343: AIR 1952 Hyd 
38 (38) (Pt B) (Pr 3). 

-Ss. 441 and 447 — Bona flde claim of right 

— Law as to — Adjudication by Civil Court — 
Effect. 

The law is that the lawful owner of land of 
which another is in possession without right, may 
enter on it provided he is entitled by law to enter 
and can do so peaceably. Even he cannot effect 
such entrance with a strong hand or a multitude 
of people. In order to sustain such entry, the 
person effecting it must have something more 
effective than a mere claim to the property. It 
is the duty of the criminal Court to determine 
what was the intention of the alleged offender 
and if it is found that he was not acting in the 
exercise of a bona fide claim of right, then it can¬ 
not refuse to convict the offender assuming oi 
course that other facts arc established which con¬ 
stitute the offence. 

Where a dispute between the parties has been 
adjudicated upon by the Civil Court and pos¬ 
session has been given under a decree oi uvi 
Court, it cannot be staled that the re-entry sought 
to be effected by the defeated judgment debtor 
subsequently would amount to a bona fide clajm 
of right. It is well settled that the 
should not refuse to recognise the effect of pnor 
procedines in Civil Court It is h.s duty to 
maintain the Civil Court's decree and sup- 
port the possession given by it ag ainsl * orc 
show of force. 1959 Mad WN 222. 

-Ss. 441. 447 - Applicability - Bona Me 

boundary dispute between accused and com 
plainant - Accused entering under bona I M 
belief of right - Dispute is civil nndthere » 
criminal trespass. 1959 Cr LJ 1093. A1 
Manipur 38 (39) (Pt A) (Pr 7). 

-Ss. 441 and 447 - Intention - Bom M 

claim — Complainant in possession of h . 

tenant — Accused committing trespass b> P 
in" innd _ Primary intention of accused being 

commii 


ing 


jr lav‘claim to land and not to cjuj 
offence or annoy complainant — Accused 
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be convicted under Section 447. AIR 1955 NUC 
(Pat) 104. 

-Ss. 441 and 447 — Criminal trespass — 

Assertion of claim or right. 

A person who enters upon land in the posses¬ 
sion of another in the exercise of a bona fide 
:laim of right cannot be convicted of criminal 
trespass because the entrv was not made with 
any such intent as to constitute an offence. But 
mere assertion ot claim of right cannot in itself 
be a sufficient answer to a charge of criminal 
trespass. 51 CrI LJ 1565: 1951 All WR (Supp) 7: 
AIR I960 Pat 564 (565) (Pr 2). 

-Ss. 441 and 448 — Intention — Entry under 

bona fide claim of right — Offence. 

In a case under the section where the accused 
claims that he had entered under a bona fide 
claim of right the first thing which the Court 
has to see is whether the claim is bona fide; for 
if the claim is not bona fide and is a mere cloak 
to cover the real intent, it would be of no avail. 
It could hold the accused guilty of an offence 
under Section 448 only if it finds that his domi¬ 
nant intention was to commit an offence or 
insult, intimidate or annoy the person in posses¬ 
sion. If the intention is found to be merely to 
make an entry peacefully no offence could be 
held to have been made out. The mere fact that 
after making an entry or during its course the 
accused committed an offence would not result 
in the conviction of the accused for criminal 
trespass when it was not his intention from the 
very beginning to commit that offence. 1959 Raj 
LW 270: ILR (1958) 8 Raj 904: 1968 Cr LJ 1099: 
AIR 1958 Raj 214 (210, 217) (Prs 11, 15) (DB). 

— 7 -Ss. 441 and 447 — Intention — Bona fide 
claim of right — Person considering himself 
legally entitled cannot take law into his own 
hands and take forcible possession. AIR 1955 
NUC (Raj) 759. 

“—Ss, 441, 447 — Applicability — Bona fide 
claim of right — Plea In defence. 

The question of the entrv of the accused who 
is the landlord in Ihc field being in bona fide 
exercise of his claim does not arise because no 
landlord can be permitted to re-enter the pro 
perty on the alleged expiry of the lease other¬ 
wise than in due course of law and if he so 
enters, he cannot be permitted to plead that he 

*0 ,he bona nde exercise of his rights. 

1164: 6 Sau LR 83: AIR 1954 Sau 110 
fill) (Pt B) (Pr 4) (DB). 

Ss. 441, 378 — Questions of title and past 
possession — Relevancy — In a case of theft of 
cr °P and criminal trespass question of title 
and of past possession will incidentally arise and 
cannot be ignored altogether they become rele- 
for ^0 purpose of appreciating the evidence 
* hc L pre j* nt possession of land. 5 Sau LR 9: 

IfS *1 (Pr“) '(DB,. 4 "’ 1962 S ”“ 22 

441 — Where there is n bonn fide dispute 
i° ,b ® n £ h,s °f parties with reference to the 
land and the share of produce to which the 

a . r if cn,ll, ® d even 'f their actions are high 
nanded they could not be convicted of criminal 

- and ' befL $ uc h a dispute may best be 
decided in a Civil Court and it will be improper 

W?T' Ct .- the p ? r,ies of criminal trespass and 

rpmLL ?k DR und ? r such a bona flde be,ief they 
removed the crop in question. 6 Sau LR 9: 1062 

(Pr i) (DB? A1 " 1962 Sa ” 22 241 < P ‘ ®) 

Officii 441 . ~ Evidence Act (1872). S. 114 - 
,.„f‘ al ac,s — Presumption — Delivery of pos¬ 
session .in execution bv delivery kychit shown 


bogus — Presumption that delivery was obtained, 
is not conclusive — No trespass if opposite party 
continues in possession. See Evidence Act (1672), 

S. 114. 52 CrI LJ 830: AIR 1951 Trav-Co 140 

(DB). 

7. Entry. 

-S. 441 — Language of S. 441 has to be 

distinguished from that of S. 442. Going on the 
roof of a house does not amount to entry into 
a building. In a case covered by S. 442 entry 
must be into the building or remaining in the 
building. The person who is on the roof of a 
house cannot be said to be in Ihe house. He 
is not guilty of house trespass but of committing 
criminal trespass under S. 447. 1951 All LJ 401. 

-S. 441 — Intention — Re-entry of, after dis¬ 
possession In execution. 

In order to the constitution of the offence of 
criminal trespass there must be proof of an in¬ 
tention to commit an offence or to intimidate, 
insult or annoy the person in possession of the 
property. When a person enters without any legal 
justification upon property in the established pos¬ 
session of another, he must be inferred to have 
had an intention to annoy the person in posses¬ 
sion. Re-entry of elected person after execution 
of decree would raise a presumption that re¬ 
entry was with the intent to intimidate or annoy. 
Case law referred. ILR (1952) Hyd 326: 1952 CrI 
U 505: AIR 1952 Hyd 50 (50, 61) (Prs 3, 5, 10) 
(DB). 

8. In the possession of another. 

- 441 T ‘ In thc Possesion of another’. 

The question whether the complainant was in 
possession of the premises in suit or not is a 
question of fact. Possession of a house delivered 
to the complainant in execution of a decree is 
sufficient to show that it was he who was in 
peaceful possession of it and that possession he 
has b v keeping the house locked is sufficient to 
attract the provisions of S. 441. AIR 1925 All 
540. Explained. 

The essence of the offence is the intent in com- 
mittine the offence and not the presence or ab 

°Ti th . C . p t rsa f aB , a ' nst wh0 “ that intent is 
held. That intention to annoy may be there 

thn| P inien f Min e '.ll 111 ,he person apninst whom 
[ ba ! ,s beld m °v not be actually pre¬ 

sent at the time of entry. 2 All 405, Rel. on 

JHS ,he pinion which the complainant had 

Ci?H Court’ 0 !, ?n proper, v with the help of the 
U\i! Court is invaded and usurped bv the ac¬ 
cused bv breaking open the lock and clandestinely 
entering into the house the act of the accused 

r ™ bu > be a source of great annoyance 
the complainant and one done to anoy the com¬ 
plainant who was in actual possession of the 

wt “a; 

cannot conceivably be held to^ m a ca P* p 

^ z t sr, i 7= 

tioned in S. 441 should he JUu t pos j essi ° n men- 
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*• aud 447 — Criminal trespass — In¬ 
gredients — Entry upon property in possession of 
another — Possession may be physical or con¬ 
structive — Presence of owner at lime of entry 
not essential. 

To constitute an offence of criminal trespass ns 
defined in the first part of S. 441, I. P. Code, 
the following essential ingredients must be satis¬ 
fied: (I) Entry into or upon property in the 
possession of another. (2) Such entry should be 
with intent to commit an offence or to intimi¬ 
date. insult or annoy any person in possession 
of such property. The word ‘possession’ as used 
in S. 441 is wide enough to include not only actual 
and physical possession but also constructive pos¬ 
session. Cri. Kef. No. 15 of 1960 (Him. Pra.j, Rel. 
on; AIK 1925 All 540 and AIK 1960 Cal 189, and 
AIK 1942 Oudh 104. Not foil. 1962 (11 Cr LJ 
31: AIK 1962 Him Pra 1 (2, 3) (Pt B) (Prs 10 to 
131. 

-Ss. 441, 447— “In the possession of another" 

— Complaiuaut obtaining delivery of possession 
In execution of decree — Accused admitting such 
possession — Court is bound to consider effect of 
these facts. 

Criminal Courts ought to attach due weight to 
delivery records. Where, besides the record of 
delivery showing that the complainant was put 
in actual possession of the property concerned, 
there is also an admission by the accused made 
in a registered lease deed that the complainant 
had come into possession of the property in 
pursuance of the delivery kychit, they cannot 
brush aside the admission by a bald statement 
that the lease deed was brought into existence 
fraudulently. 34 Trav LJ 292, Disting.; AIR 1953 
Trav-Co 340; 1959 Ker LT 444; 1959 Ker LT 

501, Rel. on. 1063 Mad U (Cri) 87: 1061 Ker LJ 
1091: (1961) 2 Ker LR 423: 1961 Ker LT 799. 

-S. 441 — Intention to commit offence — Ac¬ 
cused purchasing land from a tenant whose oc¬ 
cupancy right was extinguished — Accused enter¬ 
ing into possession of land and ploughing it 
knowing fully that land was not in possession of 
tenant — Intention of accused held was to com- 
mit offence of mischief or possibly destroying 
evidence of possession — Accused held committed 
offence of criminal trespass. AIR 1956 NUC (Pal) 
5698. 

-Ss. 441, 442, 448 — 4, In the possession of 

another” — Petitioners in occupation for more 
than two years, of vacant house not in posses¬ 
sion of opposite party — No offence under Sec¬ 
tion 448 read with Ss. 441 and 442 held com¬ 
mitted — Criminal trespass is different from civil 
trespass which is within jurisdiction of Gram- 
Kutcherv — (Constitution of India, Art. 227). 
AIR 1955 NUC (Pal) 4897 (DB). 

-S. 441 — ‘In the possession of another' — 

—Question relates to possession and not title. 
AIR 1955 NUC (Raj) 759. 

9. Joint possession and ownership. 

-Ss. 441 and 447 — Applicability — Criminal 

trespass bv co-owner — Conditions — For pro¬ 
secution, there must be some kind of ouster — 
Person having grazing rights but not right to 
construct — Building put up over common land 
against will of co-sharers — Construction is net 
of ouster of persons having grazing rights — 
Case held fell within mischief of Section 447 — 
Necessity — Person constructing is guilty of cri¬ 
minal trespass. AIR 1955 NUC (Assam) 3632. 

-S. 441 — Criminal trespass — Entry Into 

house’locked by another. 

In order that an entry should constitute the 
offence of criminal trespass the property should 


be in actual possession of some one whom it \* 
intended to insult or annoy. If a person is in 
constructive possession through a tenant, that 
possession is held not sufficient to constitute the 
offence. But if a person is himself in possession 
ut the property which he has kept locked, entry 
therein would constitute the offence provided its 
natural and probable consequence is the annoy¬ 
ance of that person. 52 Cr LJ 1477: AIR 1051 
Kutch 76 (77) (PI B) (Pr 9). 

10. “Unlawfully remains there*'. 


Ss. 441 and 442 — Unauthorised occupation 


of complainant's house by applicants — Appli¬ 
cants not vacating house in spite of notice — On 
facts applicants held did not commit offence of 
house trespass. 

The complaint alleged that the applicant had 
wrongly occupied the house belonging to him 
during the time the house was under the manage¬ 
ment and control of the Custodian; that on 1-6- 
1962 the Rent Control Inspector came to the 
complainant to make an inquiry and then he 
(complainant) came to know that the applicants 
had made an application for allotment of the 
house; and that thereafter he served a notice, 
dated 22-9-1962 on the applicants, calling upon 
them to vacate the house by 4-10-1962. The ap¬ 
plicants did not vacate the house. 

Held, that on taking into consideration all the 
facts and circumstances of the case if could be 
said that while disregarding the notice served 
upon them or while continuing in occupation of 
the house the applicants had been guilty of the 
offence as laid down in Section 441, I. P. C. 
Their occupation did not amount to house tres¬ 
pass as defined in Section 442. I. P. C., and they 
all deserved to be discharged of the offence. In 
determining whether entry into a house or re¬ 
maining in occupation of the house was with 
the guilty intention as contemplated by S. 442, 
I. P. C. one will have to look into not only the 
conduct of the accused persons but also of the 
complainant. 1964 All LJ 166. 

- Ss. 441 nud 447 — "Unlawfully remains 

there" — Accused setting up stall within market 
boundary, asked to remove — Accused still re¬ 
maining — Intention is to intimidate and annoy 
— Offence is not erection of stall but refusal to 
remove it. AIR 1955 NUC (Cal) 836. 

-Ss. 441 and 448 — “Unlawfully remains 

there”. . , 

Where the accused look possession of tne 
rooms belonging to the complainant when the 
latter had left for another place for a short 
while but refused to vacate them when, on hts 
return, the complainant asked him to vacate, the 
latter part of Section 441 a PP^s and the oc- 
cused is guilty under Section 448. 85 Cal ^ 

51 Cri LJ 1496: AIR 1950 Cal 410 (410) (Pr 4). 

-S. 441 — Tenant temporarily vacating pre¬ 
mises for purposes of repairs on request of 1>® " 
lord — Landlord refusing to give back posses¬ 
sion — No evidence that landlord has any Inten¬ 
tion to Intimidate, insult or annoy or to comm» 
offence — Action of landlord though unloMu 
does not amount to offence under second par 

of S - ***• J ■«.. 

A person chanted with trespass under tne 
second part of Section 441. Penal Code, not only 
must remain on the premises unlnwfu vhuthe 
must remain on the premises .unlawfully 
certain intentions, namely, the intent to in ® 
date, insult or annoy or to commit an otiencc. 

Where a landlord induces his tenant to Vacaie 
the premises temporarily for the purpose 
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repairs and the tenant vacates them but on 
return ot the tenant the landlord refuses to hand 
over possession to the tenant, the action of the 
landlord in remaining in possession of the pre¬ 
mises no doubt is unlawful but unless the prose¬ 
cution establishes that the landlord had remained 
in possession with one of the intentions men¬ 
tioned in the section, he cannot be held guilty 
under the second part o| S. 441. 51 Crl LJ 40/: 
AIR 1950 Cal 80 (81) (Pt A) (Pr 4). 

-Ss. 441 and 448 — "To annoy" — Entry into 

tenant’s house to demand rent is lawful — But 
if accused remains on house after refusal to pay 
rent, and throws out effects of tenant, the accused 
commits criminal trespass. AIR 1955 NUC (Madh 
B) 3780. 

-S. 441 — Public office — Public servant in 

charge, whether in possession ol such premises 
— Entry by member of public — Member asked 
to quit by officer-in-charge — Non-compliance 
by member — If criminal trespass. 

A Government Officer who holds his office in 
a particular building allotted to him bv the Gov¬ 
ernment for the purpose, is in possession of it 
qua a member of the public who mav have a 
right of access to it in connection with official 
business relating to the department with which 
the Government Officer concerned is connected. 
It is possible in law for public servant incharge 
of his official premises to make out a case under 
Section 441, Penal Code, provided the other 
ingredients of that section are luHllled. Where 
a person, who has entered a public office, is 
asked to quit the same by the officer concerned, 
and he refuses to do so and he contumaciously 
remains therein with the requisite intent as pres¬ 
cribed in Section 441, that person cannot escape 
the impact of the second part of Section 441. his 
entry at its inception though lawful having bc- 
come unlawful Jater. AIR 1956 Cal 118, Dissented 

The word "possession" in Section 441 has been 

WHi-Itl ' 1 S T 0 - 1 ext *? s ‘ v , e se nse meaning both 
flunbllrar and , ir p medlnle possession and no 
r 2 r h 7 cr hns bcen a,,a ched to it. 
rpr wL W* a u d purposes a Government Offi- 
.in chame of his office building is in 
ofTi^P phvs .' cal - immediate possession of his 

£ V Z m ' SCS ,he session is of a type 

that he may exclude poachers therefrom. ^ 

public Tr. re n r r ht 0f access of 8 member of the 

wUh such offiP^°. V K n ™ en ' ° mcc in connection 
wun such official business as he may have there 

>n does not divert the officer in charge of th« 

£ C offLr b „& aC rf nl Phy l ical Possession of 
til • . 5* ° r depn . ve him °f a right to 

1^7 and* I Hf 1 "LnSSS 

AIR 1963 Raj 19 (20 to 22) (P rs 7, 8) (DB). 

11. Use of criminal force. 

there**—tentimr ~ remains 

complainant no*! made 8 out° - 1 n 1 ™ da,e °k insuU 
4239 ?° Under Motion 448. AIR 1955 NUC (Assam)' 

force -^Crimfn ^ 7 trZcn C ° Pe ~rrP se cr * min al 
mediately coming to "" True owner im- 

possession — TresDassor Jr occl J. rrence to regain 

* h reatened 1 ^ssauU° S — SS Case *7 
c " 522 ' 


12. Criminal trespass wheiber continuing offence. 

-S. 441 — Scope — Continuing offence — 

Trespass is not a continuing offence — where a 
person is convicted of criminal trespass and he 
still continues to remain on the land and raises 
crops and refuses to vacate, he cannot again be 
convicted for committing criminal trespass. See 
Criminal P. C. (1898), S. 403. AIR 1955 NUC 
(Assam) 3308. 

-S. 441 — Trespasser cannot acquire posses¬ 
sion by act of trespass — Acquiescence necessary 

— Unreasonable delay by the person ejected — 
Right of self-defence lost. 

A mere trespasser cannot immediately and 
without acquiescence. . give himself possession 
against the person whom he ejects and drives him 
to produce his title deeds if he can. without 
delay, reinstate himself in his former possession. 
12 A and E 624 and AIR 1928 Pat 124. Rel. on. 

If the person ejected allows without any rea¬ 
sonable cause, a few days to elapse, such conduct 
may spell in the region of acquiescence and 
deprive him of his right of self defence which 
he had, if he had acted promptly. I960 Ker LJ 
24. 

-S. 441 — Trespass and conviction — Ac¬ 
cused continuing to remain In possession — No 
offence of trespass is committed. 

The offence of criminal irespass is complete 
as soon as there was unlawful entrv. and the 
trespasser cannot be prosecuted again for re¬ 
maining there after his conviction under S. 441. 
The plea of autre fois convict will be open to 
the accused in such n case. AIR 1932 Nag 112, 
£?]• ° m n - (I9501 03 MLW H52: (195") 2 MU 668 : 
19oD Mad WN 876 (2): 1050 Mad WN (Crl) 279 

.n'J. ™ ( S,lp P) ,9: 'LR (1951) Mad 
893: AIR 1951 Mad 55 (56) (Pr 7). 

13. Criminal Irespass — Right of private defence. 

-S. 441 — Applicability — Private defence of 

property — A mere trespasser cannot by the very 
act of trespass immediately and without no- 
quiescence, give himself what the law under¬ 
stands by possession against the person whom he 
elects and drives him to produce his title. The 
person elected is entitled to use force to ward 
off the attack which is delivered on him by the 
trespasser. See Penal Code (18601 S 97 1956 

Crl U 77: AIR 1954 Snu 166 (DB). 

14. Abefment. 

- Ss. 441 109, 447, 426 and 426 — Criminal 
trespass and mischief - Intention - Abetment! 

uncU he to 2H Th? Sed , ins l ruc ' ed her maternal 
uncie to raise the root which necessitated the 

»nnn n *K-° f lhc com P lai nanrs eaves and entering 

of crimin n 7 0 , D . CrtV ' ,ha , «cuied "bets the offencS 
»h« Cr,r ^ in - a . lre JP ass * He cannot be convicted as 

15. Evidence and proof. 

—~Ess(mUnl~ to° brproTe?^?* of S .41 

proved _ Charges under^ Sections I 43 ' Zl 447 


482 


PENAL CODE (1860), S. 441, Note 15 


——Ss. 441 and 447 — Intention — Proof — 
Will be presumed from the circumstances of the 
case — Use of force not necessarv. AIR 1955 
NUC (Him Pra) 4516. 

-Ss. 441, 447 — Intention — Presumption. 

While the fact that trespass causes or is likely 
to cause annoyance to a person in possession may 
by itself be insufficient to justify a conviction 
for criminal trespass, the presumption of the 
necessary intention may be drawn where a per 
son who has absolutely no interest in land in 
possession of others, forcibly takes possession in 
spite of the protest of the owner. 1959 Her LJ 
518: ILR (1958) Kcr 1249: 1958 Ker LT 1048 (2): 
1958 Mad LJ (Cr) 993: 1959 Cr U 588: AIR 1959 
Kcr 146 (148) (Pt C) (Pr 8) (DB). 

-Ss. 441 and 448 — Intention — Proof — 

Presumption. 

Section 441, Penal Code, makes the trespass 
criminal, if the entry is with an intent to com¬ 
mit an offence, and for that it is not necessary 
that the offence must be against the person in 
possession. The entry is also criminal if the in¬ 
tention is to intimidate, insult or annoy the per¬ 
son in possession. Therefore, if N who was sitting 
at S's house was beaten or assaulted then the case 
would fall under the first part, and if not beaten 
or assaulted, then it would fall under the second 
part, as in such a case such an intention must 
be presumed from the very object with which 
the entry was made; for. if a person enters the 
house of another with such an object then the 
owner is bound to be annoved unless the ownei 
was a consenting party to it. AIR 1942 Mad 532 
(2); (1942) 1 Mad LJ 585 and AIR 1927 Sind 261 
and AIR 1928 Cal 2C3 (1), Dist. 1959 Cr U 
1487: AIR 1959 Tripura 49 (50) (Pt A) (Pr 5). 

1G. Practice and procedure. 

-S. 441 — Intention of accused — Case under 

Section 447 tried summarily -- Court not con¬ 
sidering as to what the intention of the accused 
was in committing trespass — Only number ot 
section of offence noted but not the date o| its 
commission — Record not showing whether ac¬ 
cused was informed of the substance of the ac¬ 
cusation — Statement ot both the accused re¬ 
corded jointly — Conviction was set aside — 
Considering the peltv nature of offence retrial 
was not ordered. AIR 1955 NIC (Bhopal) 5851. 
-Ss. 441, 451 — Charge of criminal trespass 

— Intention to annoy not specified in charge — 
Defect will not vitiate conviction in the absence 
of prejudice — Criminal P. C. (1898), Ss. 221. 

223. 537. t , 

When the charge relates to the offence of 
criminal trespass, it is always desirable that the 
charge should specify as far ns possible the 
intent with which the accused is alleged to have 
committed the offence. But the defect in the 
charge will not vitiate the conviction unless 
prejudice had been caused to the accused bv the 
defect. Intention to annoy is usually a matter 
of inference from the circumstances and if the 
accused had notice of the circumstances sought 
to be relied on bv the prosecution the conviction 
for criminal trespass will not be bad because the 
charge did not state that the intention ot the 
accused was to annoy. (1961) 2 GuJ LR 2o6. 

-Ss. 441, 451. 497 — Charge for commission 

of adultery — Prosecution must prove marriage 

— Evidence Act (1872), S. 50, Proviso. 

When a person is charged with the commission 
of the offence of adultery with a woman or 
with doing an act with the intention of committ¬ 
ing adultery with a w< man, it must be strictly 


and definitely proved that the woman is the 
legally wedded wife of another. The mere evi- 
dence of the woman and her alleged husband is 
not sufficient. The same principle would apply 
to a prosecution under section 451 where the in¬ 
tention alleged is lo commit the offence of adul¬ 
tery. It is however not necessary for the pro¬ 
secution to prove that the accused had know¬ 
ledge or had reason to believe that the com¬ 
plainant was the wife of another. ILR 20 All 1G6* 

5 Cal 566, Rel. on. (1961) 2 GuJ LR 256. 

-S. 441 — Criminal trespass — Record of deli¬ 
very by Civil Court — Criminal Courts to attach 
due weight to them — Pendency of civil suit 
whether will oust jurisdiction of criminal Court 
Where in a case the complainant was put 
in phvsical possession of the property bv the 
civil Court and that Court actually authorised 
him to move the criminal Courl for necessary ac¬ 
tion for further acts of trespass committed in 
the property, it was not open to the cri¬ 
minal Court to refuse to adjudicate on the 
criminal acts complained of for Ihe mere reason 
that a civil suit in respect of the pro¬ 

perty is pending. The criminal Courts ought 
to attach due weight to the record of 
delivery in deciding whether actual pos¬ 
session passed under the record. The 

primary duty of a Court in a criminal trial is lo 
determine whether the offence complained of is 
made out bv the evidence produced before it. 
The question of civil rights is onlv ancillary or 
incidental. The criminal Court may not be com¬ 
petent to adjudicate on civil rights or title lo 
Ihe properly but lo say that the pendency of a 
civil suit will automatically oust the jurisdiction 
of the crimnnl Court is too broad a proposition 
of law to meet with approval. 1964 Mad LJ Cr) 
07: 1063 Ker LT 210 : (1963) 2 Cri U 216 (216) 
(Prs 5, 6) (Ker). 

-Ss. 441 and 447 — OlTence under S. 447 — 

Magistrate is concerned only with question ol 
possession, not of title. 

In the case of an offence under Section 447. 
Penal Code, it is no part of the duly of the 
Magistrate to take upon himself the task of 
dec id in c the title to the property as between the 
complainant and the accused; the Magistrate is 
concerned onlv with the question of P 0 4 s '“ sl "" 
of the land on the dale of occurrence. I960 U 
LJ 120: AIR 1960 Tripura 4 (5) (PI A) (Prs «. 


9). 


17. Sentence. 


-Ss. 441. 448 — Criminal intention — Pn» of 

— Complainant chased out with lathis bv nr- 
used who had entered complainants house 
luring complainant’s temporary absence — ,n " 1 
is clear intimidation — When 'he accused c 
linued to remain in the house with criminal >n 
lention of intimidating the complainant, mgreai 
mis of Section 441. I. PC. could be said 
have been established. (1957) 23 Cut LT 

-Ss. 441 and 447 — Sentence - Accused ah 

ready put to great loss in unwisely cmilcsting 
case in all Courts —Lenient view of matter coul 
hr* taken. AIR 1956 NUC (Pal) 227. 


SECTION 442 


-Ss. 442. 448 — Land given on rcn *. 1 * ' 

plolnnnt to accused — Structures raised b ^ 
ersed over ihe land — Decree for 
rent and eicetment of accused - 
and structures removed In execution ®*." )nan , 
nnd possession of land delivered to r P 
- Re-entry by accused on Ibc land wne. 
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makes him liable under S. 448 — Criminal P. C. 
(1898), Ss. 622, 423, 439. 

The complainant appellant had given the land 
on rent to the accused respondent. The accused 
had raised structures on the land. Thereafter the 
complainant had obtained a decree against the 
accused for arrears of rent and lor ejectment ot 
the accused. The judgment debtor accused was 
absent when the commissioner went to the spot 
for effecting the execution of the decree. The 
wife of the judgment-debtor removed the house¬ 
hold effects Irom the land at the instance ot 
the commissioner and the possession was alleged 
to have been delivered to the complainant. When 
the complainant was out of station ,the accused 
persons were alleged to have re-entered on the 
land. 

Held, in the circumstances that the conviction 
of the accused as recorded by the Magistrate was 
wholly misconceived because the complainant got 
only a formal possession of the site of hutments 
which continued to remain in actual possession 
of the respondents. Consequents the order of the 
Magistrate under Section 522 II) Cr. P. C. direct¬ 
ing the possession of the property to be restored 
to the complainant was also liable to be set aside. 
AIR 1958 All 159, Distinguished. 

The delivery of possession in pursuance of the 
Civil Court decree could only be in respect of the 
open piece of land and not about the structures 
which were put on the same by the respondents. 
In view of the fact that the appellant had not 
obtained anv decree against the respondents for 
their dispossession from the structures or for the 
demolition of the structures from the land, the 
Commissioner who was appointed to execute the 
decree had no authority in law to direct the 
judgment dcblor or his wife to remove Ihe struc- 
lures from the premises in question and even if 
his wife had, under the directions of the Commis¬ 
sioner, removed her household effects from the 
premises in question that would not amount to 
dispossession of respondents in law from the pre¬ 
mises and could not result in handing over the 
possession to the appellant. It was thus obvious 
that in view of the terms of the decree the appel¬ 
lant could not have been delivered actual physical 
possession over the structures or the land under¬ 
neath which must be deemed to have remained in 
possession of the respondents. 1965 All LJ 736* 
1965 All WR (HC) 690: 1965 All Crl R. 385. 

~Z 8s# anc * 441 — Unauthorised occupation 
of complainant's house by applicants — Appli¬ 
cants not vacating house in spite of notice — On 
facts applicants held did not commit offence of 

19°M e Ali r< Lj a i66 S<? " PCnaI C ° de <18601 ’ 441 * 


S. 442 — Applicability — Police during sur¬ 
veillance entering accused’s house and beaten — 
ihe constable does not commit an offence of 
trespass and if he is bealen and his uniform torn 
ana he is locked up in a room by the accused, the 

me "(AS S' Sn ’ s • 363 - '■ p - c 1835 


?® 8 ; Ol — Distinction — Going on 
roo! of house II entry into building under S. 44 

Ihe language of S. 442 is clear and is to l 
f n n f!? hed from that of S. 441. In the lath 
’? n 11 ,s n , ot °mv entry into but upon properl 
o iio 1 )™ oun, i s to trespass. In a case covered L 
^M2 a the entry must be into the building < 

person who 

in ilaMii ° f « k ul,dl T n * ™nnot be said to 1 

uai h D b V l,d,nR - 444; 52 IC 59: 34 Cr L 

1181 .Rel. on. 1051 All LJ 401. 

App 'i cnbi, i ,Y — Entrv into veranda 
— Verandah although not walled up, enli 


1 uoo 


VVJ 


amounts to house trespass. AIR 

(Assam) 4230. 

-Ss. 442, 441 and 448 — Criminal trespass — 

Intention to insult — Accused, an office bearer 
ol School Committee, going to school, beating two 
boys in absence of Head Master and subsequent¬ 
ly abusing head master on his return — Accused 
held guilty under S. 448. See Penal Code 118130), 
S. 441. 1964 (1) Crl U 395: AIR 1964 Bom 82. 

-S. 442 — Criminal trespass — Ingredients of 

— Question of title not germane to offence — 
Possession alone need be considered. 

In an offence under S. 442, it is not within the 
province of the Magistrate to decide whether the 
complainant has title to the land in question or 
not; he is only concerned with the question of 
possession of the complainant as far as the of¬ 
fence of criminal trespass is concerned. 1963 (1) 
Cr U 776: AIR 1963 Manipur 15 (17) (Pt D) 
(Pr 8 ). 

- 7 —S. 442 — House trespass — Entrv into dwel¬ 
ling house — Intention to annoy — Presence of 
person in lawful possession of house not essential 
at Ihe time of entrv. See Penal Code (18601. Sec¬ 
tion 441. 1964 (1) Crl LJ 52: AIR 1964 Mvs 11. 
-S. 442 — Building’ — Meaning of — Gheran 

— Open space enclosed by walls and having exits 
leading to Zenani Kita — If building. 

It an open space is merely surrounded bv walls 
but is not attached to any house for use as a 
part of that house, it cannot be called a part of 
a building. But where the Gheran was enclosed 
bv brick walls, and it had two exits both of 
which led into the Zenani Kita of the house for 
use of the inhabitants of that kita, such nn en¬ 
closure must he held to be a part of the Zenani 
Kita. i.e., a part of the building. AIR 1929 Sind 
Is <2i and AIR 1945 All 81. Rel. on; 1 Weir 523 

tazt /i 91 ? T 4^ 33 ^ Distinff 1061 Pal LR 80: 

JmVwiP V J - ,,40: A,R 1961 Pal 409 ( 4 09, 4I °1 

(Pt A) (Prs 4, o, 6). 

— Ss. 442, 441, 448 — In the possession of an- 
oihc 1 — Petitioners in occupation for more than 

°l Vacn v h0 “ sc 1101 Possession of 

udPh cf P?, rlv °£ cnce undcr S * 448 read 

with Ss. 441 and 442 held committed — Criminal 

trespass is different from civil trespass which is 

not within lurisdiction of Gram-Kutcherv See 

Jgjl Codc 0860). S. 441. AIR 1955 NL’C (Pa.) 

——Ss. 442, 452 — “Building” — Courtyard. 
“ 7 . Il,a f t , . ,,c ?" ur *y«rd of the house where Ihe 

8 « 4 fS 

SECTION 443 
Ss. 443, 444 — Scope, 

nirilT does’ not !, n,nke tr the a off e n aS C " mn ’ i,,cd »>v 
house trespass SSt 
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means to conceal his presence. AIR 1940 All 259, 
Rel. on. AIR 1955 NUC (Raj) 470 (DB). 

SECTION 444 

-S. 444 — Scope — The fact that a trespass 

is committed by night does not make the oflence 
one of lurking house trespass unless otTender 
takes some active means to conceal his presence. 

AIR 1955 NUC (Raj) 470 (DB). 

SECTION 445 

-S. 445 — Criminal P. C. (1898), S. 236 - 

Charge for substantive offences — Conviction for 
abetment — Hyderabad Penal Code, Ss. 66, 71, 
330. 380 — The accused could not be convicted of 
abetment as he was charged with a substantive 
offence of house breaking. See Criminal P. C. 
(18981, S. 236. AIR 1952 Hyd 25 (DB). 

-Ss. 445 and 457 — Accused entering house 

bv scaling or climbing over wall during night, 
and through passage and courtyard entering into 
one of rooms of the house — Offence under S. 457 
held committed. 1951 Raj L\Y 386: ILR (1951) 
1 Raj 526 (DB). 

SECTION 447 


SYNOPSIS 

(Penal Code (I860), S. 447.) 

1. Scope and applicability. 

2. Intention. 

3. To intimidate. 

4. To annoy. 

5. Bona fide claim of right. 

6. Master and servant. M 

7. **In the possession of another’. 

8. Joint possession and ownership. 

9. Unlawfully remains there. 

10. Use of criminal force. 

11. Criminal trespass whether continuing 

offence. 

12. Evidence and proof. 

13. Pracllce and procedure. 

14. Sentence. 

1. Scope and applicability. 


-Ss. 447, 352 and 426 — Applicability — Pos¬ 
session — Nature of. 

For the purpose of convictions under Ss. 447, 
352 and 426. Penal Code, if the complainant 
alleges his possession and if he succeeds in esta¬ 
blishing it he would succeed in establishing the 
commission of the offence under S. 447. I. P. C. 
It is not necessary for the Court to hold that 
the land really belonged to the complainant. 1954 
Cr U 1408: 1954 All WR (HC) 284: 1954 All LJ 
232: AIR 1954 All 650(650) (Pt A) (Pr 3). 

_Ss. 447 and 441 — Criminal trespass — In¬ 
gredients — Entry upon property in possession of 
another — Possession may be physical or con¬ 
structive — Presence of owner at time of entry 
not essential. See Penal Code (i860!. S. 441. 
1962 (1) Crl LJ 31: AIR 1962 Him Pra 1. 


-S. 447 — Plea in defence — Economic neces¬ 
sity of accused is no defence. 1959 Ker LJ 518: 
1958 Ker LT 1048 (2): 1958 Mad U (Cr) 993: 
ILR (1958) Ker 1249: 1959 Cr U 588: AIR 19a9 
Ker 146 (149) fPt D) (Pr 15) (DB). 


2. Inlenlion. 


_Ss. 447 and 441 — Intention to constitute 

criminal trespass — Proof of — Presumption — 


Annoyance, probable consequence of act, alleged 
to be trespass — Intention may be presumed. See 
Penal Code (1860), S. 441. 51 Cri LJ 496: AIR 
1950 All 157. 

[Overruled in AIR 1964 SC 986.] 

-S. 447 — Applicability — An offence under 

S. 447 is a distinct offence from the offence con¬ 
templated bv S. 127 o! the Madras District Muni, 
cipalilies Act. Mere entry in the premises connected 
with water supply is an offence under Sec¬ 
tion 127. Under S. 441, 1. P. Code intention of 
such person to commit an offence or to intimidate, 
insult or annoy any person in possession of such 
property is the governing factor. AIR 1955 NUC 
(Andhra) 3623 (DB). 

-Ss. 447 and 441 — Criminal trespass — Ingre- 

dients — Intention and knowledge — A mere 
knowledge on the part of the accused that the 
result of their act is likely to cause annoyance or 
insult or intimidation to the complainant is suffi¬ 
cient to sustain a charge of trespass. The Section 
speaks of intention and not of knowledge. See Penal 
Code (1860). S. 441. 1957 Crl U 719: AIR 1957 
Cal 385. 

-S. 447 — Intention — Proof — Use of force 

not necessary. See Penal Code (1860), S. 441. 

AIR 1955 NUC (Him Pra) 4516. 

-Ss. 447 and 441 — Landlord going on his land 

and unyoking bullocks of his tenant — Intention 
to take forcible possession of land or to intimi¬ 
date. insult or nnnov cannot be inferred — Con- 
viction under S. 447 cannot be sustained. See 
Ranbir Penal Code (1989). S. 441. 1965 (2) Crl 
U 504: AIR 1965 J and K 90. 


-S. 447 — Complainant entering upon land of 

accused to effect repairs to fence serving as boun¬ 
dary between lands of both parties without in¬ 
tention to annov, intimidate or insult accused — 
Act does not amount to criminal trespass so as 
lo give accused right to inflict injury on com¬ 
plainant. See Penal Code (1860), S. 441. ILR 
(1964) Cut 706. 

-Ss. 447 and 426 — Criminal trespass on land 

— Intention to commit an offence or to Insult 
by entry on land — Proof of bona fide claim for 
right — Enlry does not become criminal. 

To establish criminal trespass on land the pro¬ 
secution must prove that the real or dominant 
intent of the entry was to commit an offence or 
insult, intimidate or annoy the occupant and 
that any claim of right was a mere cloak to 
over the real intent or at anv rate constituted no 
more than a subsidiary intent. An entry upon 
land made under a bona fide claim of right how¬ 
ever ill founded in law the claim, may be, does 
not become criminal merely because a foreseen 
consequence of the entry is annoyance to the oc¬ 
cupant. 52 Cr LJ 173 (PC), Rel. on; AIR 1928 
Rang 113 and 1 Weir 522, Disk 

Where the complainant who had filed a com- 
plaint against the accused under Ss. 447 and 4.0, 
I. P. C. on the allegation that he had purchased 
certain land from the father of the accused and 
was in peaceful possession thereof and the ac¬ 
cused trespassed upon the land and forciDi> 
ploughed it did not mention the particulars oi 
plot purchased bv him and the evidence showc 
that the complainant had purchased some pro¬ 
perty other than the property claimed by him: 

Held, that the accused did not commit anv cri¬ 
minal trespass on the disputed land so as to make 
them liable under section 447 and Sec. 426. India 
Pena! Code. 28 Cut LT 375: (1962) 4 Orissa JO 
222 . 

—-S. 447 — Intention, a question of fact. 
Penal Code (1860). S. 441. AIR 19od NIC (*W 


227. 
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_c 447 _ Intention — Complainant in pos¬ 
session of land as tenant — Accused committing 
fresnass bv ploughing land — Pnmarv mention 
of accused being to lav claim to land and not to 
commit anv offence or annoy complainant - Ac- 
mspd cannot be convicted under S. 44/. bee 
Penal 5de (1800). S. 441. AIR 1955 NUC (Pat) 
104. 

_ 447 — S, a companion of accused, accom- 

oanving police unarmed to point out house ol H 
and entering it — S shouting for help either on 
being attacked bv H or apprehending attack — 
Accused, armed with weapons rushing to the 
rescue of S and entering house ot H — Entry 
held not unlawful as to amount to offence under 
S. 447. 19G3 Raj LW 43G: ILR (1903) 13 Raj 789. 

__S. 447 — Intention specified in section must 

be present — Absence of finding as to intention 
_ EfTect — The accused could not be convicted 
under S. 447. See Penal Code (I860), S. 441. 1951 
Raj LW 501. 

3. To intimidate. 

-S. 447 — Essentials of offence — Accused 

having right of passage through verandah of build¬ 
ing, squatting there — No allegation or proof of 
criminal force or show of force — No offence — 
Criminal Procedure Code (V of 1898). S. 522 — 
One month's lime limit In sub-section (1) — 
Effect of. 

Mere squatting on verandah of a building by 
accused who claimed an easementarv right of 
passage will not constitute an offence under Sec¬ 
tion 447, Penal Code. To constitute the offence 
the accused must display a readiness to use force 
or criminal intimidation and thus scare awav the 
victim of his offence. 

A Court acting under sub-section (3) of S. 522 
Criminal P. C. must make an order under that 
section within one month of the date on which 
it confirms the conviction in appeal, reference or 
revision: When sub section (3) of S. 522 say 
that an order under that section may be made by 
anv ‘Court of appeal, confirmation, reference or 
revision' it obviously has in mind an order under 
sub-section ( 1 ), and such an order can be made 
bv the Court only when convicting the person 
concerned or at any time within one month from 
the date of the conviction On an ordinary and 
natural construction of the section this limitation 
must apply also to a Court which, acting under 
sub-sec. (3), wants to pass an order under sub¬ 
section ( 1 ). ( And, in relation to such a Court, 
the words 'when convicting such persons or at 
anv time within one month from the dale of the 
conviction*, obviously mean, 'when upholding the 
conviction of such person, or within one month 
from that date.’ (1950) 1 MLJ 670; AIR 1927 
Nag 131 and AIR 1949 Mad 191. Rel. on; AIR 
1951 Orissa 30 and AIR 1953 Cal 308 and 393, 
Dissented from. (I960) MLJ fCr) 380; I960 Her 
LJ 460: (1900) Ker LT 660: (1900) 2 Ker LR 
723: ILR (I960) Ker 1000: 1908 Cr LJ 1404: AIR 
1980 Ker 348 (349) (Pt A) (Pr 0). 

, Ss * 44 1 — Intention — Presumption — 
While the fact that a trespass causes or is likely 
to cause annoyance to a person in possessor* 
may by itself be insufficient to justify a convic¬ 
tion for criminal trespass, the presumption of 
the necessary intention may be drawn where a 
person who has absolutely no interest in land in 

Sriteof'th? f r‘ b, V ,akes Possession in 

SJ? S- ,CS, L2 f . ,hc owner - 1959 Crl LJ 

588; AIR 1959 Ker 146 (148) (Pt C) (Pr 8) (DB). 

4 « To annoy, 

S. 447 — Applicability — Accused entering 
upon party ’land "after it had vested £ State ^ 

i 
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Offence — Accused having no claim to it after 
vesting — Offence held fell under S 44/. 1 men¬ 
tion lu annov held could be presumed. AIK 
NUC (All) 4807. 

-S. 447 — Applicability — Essentials -- Inten¬ 
tion to cause annoyance or to commit mlsoniei. 

In a prosecution under Ss. 44/ ana 4J/, l. r. 
Code, it is not sufficient lor the Court to say that 
the complainant has succeeded in proving his 
case and punish the accused. 1 he trying Magis¬ 
trate must on a consideration of the evidence 
conie to a conclusion that the ofTence alleged 
against the accused was made out in evidence. 
Trespass bv itself is not criminal. It is criminal 
only when it is done with the intention to commit 
an ofTence or with the intention of causing annoy¬ 
ance. etc. Unless there is a finding that the ac¬ 
cused persons entered on the land with the in¬ 
tention of cutting the betel leal creepers or with 
the intention of causing annoyance to the com¬ 
plainant or that mischief was done, there can be 
no conviction either under S. 447 or 427. I. P. 
Code. (’58) 24 Cut LT 310. 

-S. 447 — Applicability — Entry in public 

building — Accused, a stamp vendor going to the 
verandah of Sub-Registrar’s building and selling 
stamps — His example followed bv another stamp 
vendor with whom he had' a quarrel — Noise 
created disturbing work of office— Sub Registrar 
ordering accused to leave verandah hut accused 
refusing to do so saying that it was Government 
building — Accused held had a right to go to 
the building for public business .but not to open 
private business of his own without permission— 
Registrar and clerks had cvcrv light to claim 
that they should not he disturbed — On refusal 
of accused he was certain to cause annoyance. 
AIR 1955 KVC (PM) 227. 

-S. 447 — Intention to Insult or annoy — 

Landlord entering the premises of tenant with 
Intent to ventilate grievance about non-payment of 
rent — No criminal trespass committed. 

Held, on facls that the object of the accused 
being to seek the intervention of the Chief Minis¬ 
ter who was entertained bv the complainant in 
her troubles viz, non-payment of rent by the com¬ 
plainant for a long period, even if the accused 
knew that her entry was likely to annov the com¬ 
plainant it could not be held that criminal tres¬ 
pass had been committed. The conviction could 
not be sustained. AIR 1960 SC 160, Rel. on. 
(1963) 05 Pun LR 953. 

-Ss. 447, 109, 441, 425 ond 420 — Criminal 

trespass and mischief — Intention — Abetment 
— Where the accused instructed her maternal 
uncle to raise the roof which necessitated the cut¬ 
ting of the complainant's eaves and entering upon 
his property, the accused must be deemed to have 
intended to cause annoyance and wrongful loss 
k) the complainant and. therefore, to have 
i^°? e . nc , e . of cr ™»nal trespass. 5 Sau 

82 ” (Pt C) 63 (F C rs r, 4 U 6) 8 (D B f. IR 1963 S0U 81 (81 ’ 

5. Bona fide claim of right. 

r 447 — Intention to insult or annoy has to 
be proved - Proof - Intention cannot be in¬ 
ferred from effect produced on mind of person 
,n possession - Bona tide claim to right under 
nmu^i w, £ “"indar- Whether Znmindar had 

V . A ; n ,? ccuse <!- ,s immaterial - Asser¬ 
tion of title held could not be held to be not 
bona fide. AIR 1955 NUC (AU) 2867. 

77 5’ 447 Applicability — The accused claimed 
the field in which the trespass was snid to have 
been committed ns an occupant on the basis of 
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sale from the original occupant while the com¬ 
plainant was mere sub-tenant (shekmi holder) of 
the latter for the previous year — Held, that the 
case was ot a civil nature and secondly the ac¬ 
cused could not he held to have intention to 
commit an offence and no offence under S. 447 
could he held io have been committed bv him. 
1954 Crl LJ 394: AIR 1954 Bhopal 6 (7) (Pt B) 
(Pr 10). 1 


--S. 447 — Trespass bv landlord to take pos¬ 
session ot his own land — Occupant claiming to 
he tenant — No criminal intention can be attri¬ 
buted — Trespass is civil. 52 Cr LJ 173 (PC). 
Rel. on. 62 Bom LR 499: 1960 Nag LJ 350: 1960 
Cr LJ 1425: ILR (1961) Bom 131: AIR 1960 Bom 
481 (482) (Pt B) (Pr 7). 

Ss. 447 and 441 — Bona fide boundarv dis¬ 
pute between accused and complainant — Ac¬ 
cused entering under bona tide belief of his right 

Dispute is civil — No offence of criminal 
trespass. See Penal Code (I860). S. 441. 1959 Crl 
LJ 1093: AIR 1959 Manipur 38. 

Ss. 447, 379 — Removal of crop — Accused 
claiming bona fide right in land — Nature of 
offence — Assertion supported bv some evidence 
He cannot be convicted for offence of trespass. 
See Penal Code (1860), S. 379. 1956 Crl LJ 902: 
AIR 1956 Mys 49. 


“ S* 447 — Criminal trespass into land — De¬ 
fence — Bona fide claim of right to possession 
T Mere assertion or a claim of right not suffi¬ 
cient. (1902) 4 Orissa JD 210: 28 Cut LT 382. 

-Ss. 447 and 441 — Criminal trespass —‘As- 
sort ion of claim of right — A person who enters 
upon land in the possession of another in the 
exercise of a bona fide claim of right cannot be 
convicted of criminal trespass under S. 447 as the 
entry is not made with any such intent as to 
constitute an offence, although the mere asser¬ 
tion of a claim of right in jtself will not be suffi- 

r« ( . ( C J^ nce ,0 charge of criminal trespass. 

51 Crl LJ 1565: AIR 1950 Pat 564. 

-S. 447 — Applicability — Bona fide dispute 
— No offence. 


Before a conviction under S. 447. is maintain¬ 
ed. it must be held that the accused had not oc¬ 
cupied the land under a bona fide claim of right 
and that the real and dominant intention of the 
accused was to insult or intimidate or annoy the 
complainant when the accused entered into the 
property. Where it is clear that there is a bona 
fide dispute regarding the title to the land in 
dispute it cannot be said that any offence under 
S. 447. has been committed. ILR (1957) PtinJ 
687: 1900 Crl LJ 400: AIR 1960 Pun| 160 (163) 
(PI D) (Pr 6). 


—-S. 447 — Scope — Bona fide claim of right. 
It is a dangerous doctrine to hold that a person 
who may consider himself legally entitled to pos¬ 
session may walk upon the properly while another 
person is in peaceful possession of it. take the 
law into his own hands and when he is pro¬ 
secuted. he permitted to say that all he intended 
was to claim possession lo such property and 
not to intimidate, insult or annoy the person 
who was in peaceful possession thereof. AIR 
1955 NUC (Raj) 759. 

-Ss. 447 and 441 — Bona fide claim of right. 

The question of the entry of the accused who 
is the landlord in the field being in bona fide 
exercise of his claim does not arise because no 
landlord can he permitted to re-enter the pro¬ 
perty on the alleged expiry of the lease otherwise 
than in due course of law and if he so enters, 
he cannot be permitted to plead that he did so 


S. 447, Note 5 


in the bona fide exercise of his right. AIR 1951 
Sau 110. 


-Ss. 44 i and 147 — Rioting and criminal tres¬ 
pass — Accused numbering more than 50 going 
in company of Court’s officer to take delivery of 
field under order of Court — Scuffle — No of 
fence. See Penal Code (1860), S. 147. 1960 Crl 
LJ 1665: AIR 1960 Tripura 43. 


6. Master and servant. 


-Ss. 447 and 379 — Bona fide belle! of title 

— Servants liability. 

A vada was owned by one M. The Thakarai 
(landlord) of the village thinking that the ori¬ 
ginal tenant had left, and the vada had reverted 
to him. entered the vada and removed the things 
of another person lying there. 

Held, that the landlord was guilty under Sec¬ 
tions 447 and 379: 

Held further, that though one may presume 
that in a small village the servant of the accused 
knew that the accused was not in possession of 
the vada his (servants) conviction could not be 
based on mere presumption. It must be shown 
that the servant intended to assist his master to 
cause wrongful loss to the owner of the vada. 
52 Crl U 672: AIR 1951 Kulch 49 (49) (Prs % 
3). 

7. "In the possession of another”. 


-S. 447 — Applicability — Land requisitioned 

and allotted — Notice of requisition to stranger 
— Trespass bv stranger — Offence is under Sec¬ 
tion 447, Penal Code. See Assam Land (Requisi¬ 
tion and Acquisition) Act (25 of 1948), S. 10. 
AIR 1955 NUC (Assam) 2811 (DB). 

-S. 447 — In the possession of another — 

Complainant obtaining delivery of possession in 
execution of decree — Accused admitting such 
possession — Court is bound to consider effect 
of these facts. Sec Penal Code (1860). S. 441. 
1961 Her LT 799. 

-Ss. 447 and 441 — Possession must be actual 

physical possession — Persons entitled to rights 
of easement are not persons in possession. See 
Penal Code (I860), S. 441. 1960 Crl U 631 (1): 
AIR 1960 Manipur 17. 

-Ss. 447 and 441 — Offence under S. 447 -- 

Magistrate is concerned only with question of 
possession, not of title. See Penal Code (1860), 

S. 441. 1960 Crl U 404: AIR 1960 Tripura 4. 


8. Joint possession and ownership. 

-S. 447 — Applicability — Criminal trespass 

by co.owncr — Ouster — Proof — Necessity 
Person having grazing rights but not right to 
construct — Building put up over common Iana 
against will of co-sharers — Construction is net 
of ouster of persons having grazing rights — Case 
held fell within mischief of S. 447 — Person con¬ 
structing is guiltv of criminal trespass. AIK l»oo 
NUC (Assam) 3632. 


9. ‘‘Unlawfully remains there*. 

_Ss. 447 and 441 — “Unlawfully remains there’' 

- Accused setting up stall within market boun- 
rv. asked to remove — Accused still remaining 

- Intention is to intimidate and annov —‘ m 
pnee is not erection of stall but refusal to remote 
. See Penal Code (I860), S. 441. AIR I 955 

(UC (Cal) 836. . , 

—Ss. 447. 441. 448 and 504 - Abused enter- 

iB complainant’s house for demanding the r dues 

- On refusal to pav accused abusing coraplainan 

i filthv language and continuing to do so in 
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spjte of restraint shown bv complainant — Inten¬ 
tion to insult, intimidate or annov or to provoke 
complainant to break peace — Inference of — Ac¬ 
cused held guiltv under Ss. 448 and .>04 See 
Penal Code (1860). S. 441. 196o (1) Cri LJ 86. 

AIR 1964 Tripura 69. 

10. Use of criminal force. 

_S. 447 — Applicability — Common object of 

unlawful assembly to take forcible possession ot 
land belonging to employer of prosecutor — 
Conviction under S. 447 cannot be sustained. AIK 
1955 NUC (Pat) 5699. 

11. Criminal trespass whether continuing offence. 

_Ss. 447 and 441 — Continued possession of 

area cannot invoke provisions of section. See 
Penal Code (1860), S. 441. AIR 1955 NUC (Assam) 
4210. „ 

- S . 447 — Criminal P. C. (1898), S. 403 — 

Continuing offence — Conviction for trespass — 
Accused not vacating — Raising of crop bv ac¬ 
cused — Subsequent complaint for trespass into 
the identical plot — Held, there is no second act 
of trespass — Accused held could not be convict¬ 
ed once again on same act of trespass — The 
fact that accused refused to vacate docs not con¬ 
stitute fresh act of trespass. Sec Criminal P. C. 
(1898), S. 403. AIR 1955 NUC (Assam) 3308. 

12. Evidence and proof. 

-S. 447 — Offence under first part of S. 141 

— Essentials to be proved — Intention must be 
proved — Charges under Ss. 143 and 447 — Evi¬ 
dence must establish ingredients of S. 441 — 
Evidence of state of mind has to be examined — 
Annoyance or insult felt bv complainant is wholly 
irrelevant consideration in charge under S. 441. 
Sec Penal Code (i860). S. 141. 1955 Crl LJ 1338: 
AIR 1955 Cal 515. 

-Ss. 447 and 426 — Acquittal on plea not taken 

l>V accused — Validity — Charge under Ss. 426 
and 447. I. P. C. — Land found not to he in 
possession of accused — Plea of bona fide claim 
or right of accused — Identity of land not dis¬ 
puted—Acquitlal on the ground that complainant 
did not prove identity of land not valid. See 
Criminal P. C. (1898), S. 245. ('62) 28 Cut LT 
382. 

-S. 447 — Criminal tresspass — Burden of 

proving possession of disputed property on the 
complainant — Presumption. 

In a prosecution for criminal trespass on his 
land, the burden is heavy on the complainant to 
establish beyond reasonable doubt that he was in 
possession of the property on which the cri¬ 
minal trespass was alleged to have been com¬ 
mitted. In the absence of reliable evidence on 
the part of the complainant, no inference about 
trespass over that property could be made and 
the charge under S. 447. must, therefore, fail. 
1961 All Cr R 314: 1961 AH WR (Supp) 60: (1961) 
27 Cut LT 111. 

-S. 447 — Burden of proof as (o possession 

Is on complainant — Accused producing lease 
deeds In bis favour — Presumption will be that 
he continued in possession — Evidence Act (1872), 
Ss. 101, 104 and 114. 

In a case under S. 447 it is not proper to 
shift the burden on the accused person to show 
that they failed to prove their possession on the 
date on which the incident was said to have 
taken place. The complainant has to establish 
beyond reasonable doubt that he was in posses¬ 
sion of the disputed plots. The leases of the past 
Produced by the accused would raise a 

that the lands, having been original- 
SL2JWM by him continued to remain in his 
possession unless there was clear evidence to show 
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that he was dispossessed by the complainant. 
(1957) 23 Cut LT 38. 

13. Practice and procedure. 

__s. 447 — U. P. Panchayat Raj Act (26 of 

19471. S. 55 — Accused jointly tried bv Magistrate 
for offences under Ss. 143. 44/ and aOG, :Penal 
Code — Case cannot be said to be cognizable by 
a Panchayati Adatat unless all Ibe offences were 
cognizable bv it — Offence under S. 143. Penal 
Code, not being cognizable by it. S. 55 did not 
apply and therefore. Irial bv Magistrate was not 
illegal. See Panchavats — U. P. Panchayat Raj 
Act (26 of 1947). S. 55. AIR 19o2 All 431. 

_S. 447 — Criminal P. C. (1898), S. 4 — Com¬ 
plaint can be of offence committed —- There can- 
not he complaint under Ss. 341, 447, 504 and oOb, 
Penal Code, read with S. 106. Criminal P. C. 
See Criminal P. C. (1898). S. 4. AIR 1951 All 494. 
-S. 447 — Criminal P. C. (1898), Ss. 195, 145 

— Disobedience of order under S. 145 — Offences 
under Ss. 188. 447. 506. 323 and 379 committed — 
Offences under Ss. 188 and 447 cannot be tried, 
except upon complaint bv magistrate passing order 
under S. 145 or his superior. See Criminal P. C. 
(1898). S. 195. 1958 Cri LJ 1378: AIR 1958 Andh 
Pra 718. 

-S. 447 — Conviction under S. 447, I. P. C. —• 

No evidence of use of criminal force to person 

— Order of restoration under S. 522, Criminal 
P. C. cannot be passed. 1901 (1) Cr LJ 627 (628) 
(Prs 3, 4) (Assam). 

-S. 447 — Intention of accused — Case under 

S. 447 tried summarily — Court not considering 
as to what the intention of accused was in com¬ 
mitting trespass — Only number of sections of 
offence noted but not the date of its commission 

— Record not showing whether accused was in¬ 
formed of the substance of the accusation—State¬ 
ment of both the accused recorded jointly — Con¬ 
viction was set aside — Considering the petty 
nature of offence retrial was not ordered. See 
Criminal P. C. (1898), S. 242. AIR 1955 NUC 
(Bhopal) 5851. 

-S. 447 — Criminal P. C. (1898), Ss. 438. 439, 

561 — Charge-sheet disclosing no offence — Re¬ 
ference to High Court — Applicability of Sec¬ 
tion 439 — Right of Pankuvaramdar as to pos¬ 
session of land — Complaint by him under Sec¬ 
tion 447, I. P. C. — Not maintainable — Kerala 
Slav of Eviction Proceedings Act (1 of 1957) (as 
amended bv Kerala Act 30 of 1958), Ss. 2 (5), 6, 
7-A. See Criminal P. C. (1898), S. 438. 1900 Crl 
LJ 1091: AIR 1960 Ker 203. 

-S. 447 — Criminal P. C. (1898), Ss. 221 and 

223 — Criminal trespass — Charge — It is 
enough to slate that accused committed criminal 
trespass on or about particular day at or about 
a particular time bv entering into or upon or b\ 
illegally remaining on the particular land than in 
possession of certain person — Specification that 
the intention was to commit theft or to insult, 
annov or intimidate without mentioning the way 
in which the criminal intimidation was made or 
annoyance caused does not make the charge 
Criminal P. C. (1898). S. 221. AIR 

1953 Hutch 1. 

__S. 447 — Unlawful assembly — Common 
obicrt to commit criminal trespass — Criminal 
trespass committed — Conviction under Ss 143 
and 447 both — Not illegal. See Penal Code 
(I 860 ). S 71. 1962 ( 1 ) Cr U 618 : AIR 1 S» 
Manipur 23. 

14. Sentence. 

“ S ’ r 4 f —Cognizance of offence under S. 447. 

Pnnrhnvii y r« ~, Transfer of case to Nyaya 

Panchayat for trial not necessary. See Panchavats 

Sso aS u Sk .’ 5 Ra ' Acl “ ot I94 ’ 1 ' S - “• 
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~Ss. 447, 379— Sentence. 

When an act of the landlord of a village who 
was unenlightened and slow in receiving new ideas 
as ordinary villager, in taking forcible possession 
oi a vada in his village from the possession of the 
occupant, in the belief that it had reverted to 
him showed that he was cherishing his ancestral 
feudal rights in spite of the introduction of the 
rule of law, he is not liable to a more drastic 
punishment than any other villager committing 
the same offence under similar circumstances, only 
because he is a landlord. The punishment should 
be governed by the circumstances attending the 
commission of the offence and the nature of the 
offence.. 52 Crl LJ 461: AIR 1951 Kulch 58 (58, 
59) (Prs 4, 7, 8). 

Ss* ^47 and 379 — Dishonest intention — No 
Proof Labourers hired bv lender of accused 
party alleged to have cut and carried awav crops 
from lands in possession of complainant —Finding 
of lower Court as to their dishonest intention 
based on inference that generally people in villages 
have knowledge about persons and lands in their 
possession in those villages, and on the fact that 
they cut away unripe crops — Reasons held 
insufficient to justify inference of dishonest 
intention of labourers. for. it is quite 
probable that being ordered bv their master Jhev 
cut and removed crops thinking that it was none 
of their business to further enquire whether crops 
were unripe or not — t nder the circumstances 
benefit oj doubt could reasonably be given to 
them. See Penal Code 11800). S. 379. (1960) 
26 Cut LT 560. 

-S. 447 — Sentence — Where the accused 

was already pul to considerable loss in litigation 
and it was found that he did not want to see 
himself belittled in the presence of his rival in 
occupation and the public of the place and 
therefore persisted in remaining in the building 
in spite of knowing fully well that he was caus¬ 
ing annoyance to the person in possession of the 
building, a lenient view of the matter could be 
taken. AIR 1955 NEC (Pat) 227. 

SECTION 448 
SYNOPSIS 

(Penal Code (I860). S. 448.) 

1. Scope. 

2. Intention. 

3. Illustrative cases. 

4. Evidence and proof. 

5. Practice and procedure. 

6. Sentence. 

1. Scope. 

-S. 448 — Gist of offence — Presence of per¬ 
son In possession If necessary when accused 
enters. 

To hold that the person in possession must be 
present when the accused enters into or upon 
the property is to introduce an element which is 
not to he found in S. 441 or Section 442 of the 
Indian Penal Code. (1964) MLJ (Cr) 115: 1954 
(1) Cr LJ 52: (1963) 1 Mvs LJ 253: ILR (1963) 
Mv* 435: AIR 1964 Mvs 11 (12, 13) (Pt A) (Prs 
3, 5). 

-Ss. 448. 441, 40 — Intention to intimidate. 

insult '«r annoy — Intimidation, insult or annoy¬ 
ance contemplated need not he instantaneous 
with moment of entry but may be caused sub¬ 
sequently — Landlord breaking open house of 
tenant in his absence and taking possession — 
Intention to annoy tenant must be presumed — 
Distinction between intention and motive stated. 
See Penal Code (I860). S. 441. 1964 (1) Crl U 
427: AIR 1964 PunJ 145. 


-S. 448 — Scope. 

The section makes the trespass criminal if 
the entry is with an intent to commit an offence 
and for that it is necessary that the offence 
must be against the person in possession. The 
entry is also criminal if the intention is to inti- 
midate, insult or annoy the person in possession. 
Therefore if an entry is made in a house with 
an intention to beat and assault a third person 
other than the owner of the house, such action is 
bound to annoy the owner of the house unless 
he is a consenting party. 1959 Crl LJ 1487: AIR 
1959 Tripura 49 (50) (Pt A) (Pr 5). 

2. Intention. 


448 — Criminal trespass — ‘Intent to 
annoy' — Advocate entering surreptitiously house 
of Magistrate — Inspection by him of papers Id 
pending tile — Conduct highiy Improper but no 
Intention to annoy — He cannot be convicted ol 
criminal trespass. 

Where an advocate enters the house of a 
Magistrate in his absence, taking along with him 
the books wanted bv the Magistrate, and finding 
on the table the file of a case in which he has 
appeared, inspects it. it cannot he said that the 
Advocate in entering the house surreptitiously 
commits the offence of criminal trespass punish¬ 
able under Section 448. Penal Code. But as the 
intention of the advocate was to. inspect the file 
and leave the premises without allowing the 
Magistrate anv opportunity of coming to know 
of his action it cannot be held that there was 
anv deliberate intent to annoy. AIR 1947 All 61 
and AIR 1916 All 152 and AIR 1938 Lah 534, 
Rel. on. 1962 All Cr R 27: 1962 AD WR (HC) 13: 
1961 (2) Cr LJ 756: AIR 1961 All G37 (638, 639) 
(Prs 6, 7). 

-S. 448 — Intention — Proof of — Inference 

from circumstances — Proper.. 

On a complaint from M the occupier of n shop 
that the accused trespassed at night beat him 
and took forcible possession of the shop, the ac¬ 
cused were convicted of offences under Ss. 147 
and 448 and acquitted of offences under Ss. 323. 
379 and 504, Penal Code. The conviction and 
sentence based on the conclusions of the trial 
Court as to the intention of the accused were 
accepted and the conviction upheld in appeal. 

Held, in revision, it is impossible in most 
cases to prove intention bv direct evidence and 
it has to be inferred from circumstances proved. 

The mere fact that the accused were acquitted 
of offences under Sections 323. 379 and 504 of 
the Penal Code cannot be held lo rebut the pre¬ 
sumption as to intention arising from the pro¬ 
bable consequences of the arts complained of. 
1952 AWR fHC) 337: 1952 All Crl R 93: 1953 Crl 
LJ 1664: AIR 1953 All 725 (725) (PI A) (Pr 5). 

-Ss. 448. 441 — ‘Unlawfully' remains there — 

Intention to annoy, intimidate or insult com¬ 
plainant not made out — There can be c ”nvi c - 
tion under Section 448. .See Penal Code ( 18 o 0 ), 
S. 441. AIR 1955 NIC (Assam) 4239. 

-Ss. 448. 441, 442 — Criminal trespass — In¬ 
tention to insult — Accused, an office bearer o! 
School Committee, going to school healing two 
bovs in absence of Head Master and subsequent¬ 
ly abusing head master on his return ■— Accuse* 
held guilty under S. 448. See Pena! Code ( 1800 ). 
S. 441. 1964 (1) Crl LJ 395: AIR 1964 Bom 82. 

-Ss. 448. 441 — Criminal trespass — Intention 

— Dominant intention must he to inhmiaaie. 


— Dominant i men nun im»i 

insult or annoy - If dominant intention « 
wrongful entrv is to take possession and mu 
midation. insult or annoyance is only casual 
result, offence of criminal trespass is not esi 


489 


PENAL CODE (I860), S. 448, Note 2 


blished. See Penal Code (1860), S. 441. AIR 1965 
Pal 507. 

-S. 448 — Intention to cause annoyance — 

Case on facts — Accused six in number, at dead 
of night taking advantage of the absence of 
complainant’s father forcibly entered the land in 
possession of the complainant and took posses¬ 
sion of the khand where the cattle were tethered. 
After driving away the cattle they closed the 
door of the khand by bricks giving an appear¬ 
ance as if the door was closed much earlier to 
that date — Held, that the actions of the accused 
were sufficient to cause annoyance to the com¬ 
plainant. AIR 1955 NUC (Pat) 1312. 

-Ss. 448, 441, 451 — Accused entering com¬ 
plainant’s house at mid night with intent to 
commit adultery with complainant's wife— Com¬ 
plainant absent at relevant time — Held, al¬ 
though intention to insult, intimidate or annoy 
may be absent, accused can lie convicted either 
under Section 448 or 451 as he intended to com¬ 
mit offence. See Penal Code (I860), S. 441. 1965 
(2) Crl LJ 673: AIR 1965 Raj 191. 

3. Illustrative cases. 


- S. 448 — Actual possession of disputed pre¬ 
mises delivered to complainant from accused 
tenant in execution of decree for ejectment —• 
Re-entry bv accused in absence of complainant 
by breaking lock — Complainant threatened by 
accused when former lodged protest with the 
latter — Held, accused was guilty under S. 448, 
read with second part of S. 441. See Penal Code 
(1860), S. 441. 1965 All LJ 747. 

" ^ “• Ls| nd given on rent bv complainant 

o accused — Structures raised by accused over 
the land — Decree for arrears of rent and eject- 
ment of accused, obtained bv complainant — 
Households and structures removed in execution 
ol decree and possession of land delivered to 
complainant — Re-entry by accused on the land 
whether makes him liable under Section 448 — 
Hehl, on the facts of the case that the convic- 
tion of the accused as recorded by the Magistrate 
was wholly misconceived because the com¬ 
plainant got only a formal possession of the site 

nos^i! C , n S f W n ,Ch contin J ued to r *main in actual 

wars &. ,h jwrxTuW* penai code 

——Ss. 448 and 454 — Suit (or parllllon — 
shonYn “ ppoln . ,ed i0 . T sui * Property Including 

f J n ,il for par,l,l0n » receiver was appointed 
Z, ,r l Dr " perl , v inrludine a shop in posses 
sion of the accused. There was. however no 

• r< f Cr A f f J ,e u ° Urt dircc,in C him to take posses, 
whether any articles had been removed i not 

P0S%S U F^ 


wrongful and did not dispossess the accused. AIR 
1923 Nag 6. Rel. on. The possession by the 
Receiver was also not in accordance wit.i law as 
he had not lollowcd the procedure laid down in 
Order 21, Rule 35. C. P. C.. for obtaining posses¬ 
sion, but simplv sealed the locks o! the accused 
and put his own locks on it. Therefore the 
Receiver could nut, in law, be said to have been 
in possession of the shop when the accused en¬ 
tered the shop. AIR 1959 Punj 468. Rel on. Fur¬ 
ther, as the nature of the suit itself showed that 
the accused had some title in the shop in dis¬ 
pute. the Receiver must, in law, be held to be 
in possession, if he was in possession at all. on 
behalf ol the accused as well as the other parties 
and therefore they could not possibly be deemed 
to have committed criminal trespass bv entering 
the shop. AIR 1926 Cal 385 and AIR 1918 All 
365 and AIR 1933 All 816 and AIR I960 Cal 189. 
Rel. on. 1963 All LJ 501: 1963 All WR (HC) 408: 
1963 All Cr R 215: 1964 (1) Cr LJ 324: AIR 1964 
All 103 (104, 105) (Pi A) (Prs 5 to 7, 9). 

-Ss. 448. 441 —, .‘Unlawfully remains there”. 

Where the accused took possession ol the 
rooms belonging to the complainant when the 
latter had left lor another place for a short- 
while bv breaking open the padlocks, but 
refused lo vacate them when on his return the 
complainant asked him to vacate, the latter part 
of Section 441 applies and the accused is guilty 
under Section 4-18. 85 Cal LJ 200: 51 -Crl LJ 

1490: AIR 1950 Cal 410 (410) (Pr 4). 

-S. 448 — Accused ejected upon court deli¬ 
very lo complainant — Accused forcibly entering 
tuto building Is guilty of criminal Ircspass. 

Where a court effects delivery the court really 
puts such a person in physical possession of the 
properly delivered. Aggrieved persons will have 
lo seek re-deli very or to bring a fresh suit and 
not bring together their comrades lo disturb lh« 
peaceful possession of the property delivered 
over. The criminal court is bound to respect such 
a record and give clue importance to the same. 
Persons ejected upon delivery are guilty of cri¬ 
minal Ircspass. when they forcibly enter the 
building. 1959 Ker LT 501: 1959 Ker LR 457? 

1959 Ker U 489: 1959 Mad U (Crl) 861. 


448, 441 — “To annoy” — Entry 

into tenants house to demand rent is law¬ 
ful — But if accused remains on house after 
refusal to pay rent, and throws out effects of 
tenant, the accused commits criminal trespass. 
See Penal Code (I860). S. 441. AIR 1955 NUC 
(Madh Bha) 3780. 

\ Ss. 448 aud 452 — Accused entering the 

house of A and B to intimidate B to withdraw a 

case filed bv him — Scuffle taking place resulting 

in iniurics lo both accused and A and B — No 

evidence to show that the accused committed 

house trespass after making preparations for 

causing hurt or assault— No indication also that 

the accused realh intended or attempted to cause 

any deadly injury to B-The offences committed 

bv the accused fall under Sections 324 and 448, 

Penal Code and not under Sections 307 and 452 

Penal Code and are therefore compoundnble. See 

Criminal P. C. (1898), S. 345. 1964 BLJR 060 

Ss. 44S. 441 442 - "In the possession of 

another — Petitioners in occupation for more 

than two years, of vacant house not in posses. 

finn l° PP0 i lle .. pnr ' v T No °ffe»ce under Scc- 
tion 448 read with Sections 441 and 442 held 

committed — Criminal trespass is different from 

C liy 2 NV(Paf) Cn 4 n 8 l fl7?° de (1860 >* S ' 441 ‘ AIR 
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-Ss. 448, 441 — Entry under bona fide claim 

of right — When the accused claims that he 
entered a certain house under bona fide claim 
ol right he could be held guilty of an offence 
under the section if it is found that the dominant 
intention was to commit an offence or insult, 
intimidate or annoy the person in possession. If 
the intention is found to be merely to make an 
entry peacefully no offence could be held to have 
been made out. See Penal Code (I860). S. 441. 
1958 Cri U 1099: AIR 1958 Raj 214. 

-Ss. 448, 441, 447 and 504 — Accused 

entering complainant’s house for demanding 
their dues — On refusal to pay accused abusing 
complainant in filthy language and continuing 
to do so in spite of restraint shown by com¬ 
plainant — Intention to insult, intimidate or 
annoy or to provoke complainant to break peace— 
Inference of — Accused held guilty under Sec¬ 
tions 448 and 504. See Penal Code (1860), S. 441. 
1965 (1) Cri U 86: AIR 1964 Tripura 69. 

4. Evidence and proof. 

•-S. 448 — Intention — Evidence. 

To establish a charge under S. 448, Indian 
Penal Code, there must be an unlawful entry 
and there must be proof of one or other of the 
intentions mentioned in Section 441 of the Code. 
It has to be found upon evidence that the per¬ 
son concerned entered a place which was in the 
possession of another and that the entry was 
made with a view to causing insult, annoyance oi 
injury to the person concerned. 1956 Cr LJ 524: 
97 Cal LJ 32: AIR 1956 Cal 118 (120) (PI B) 
(Pr 7). 

-Ss. 448, 354 — Case under Ss. 354, 448 — 

Testimony of prosecutrix — What she said at ( or 
about time of occurrence being part of 'res 
gestae’ can be corroborative evidence of her evi¬ 
dence — Conviction can be based on such testi¬ 
mony — (Evidence Act (1872), Ss. 6 and 133). 
See Penal Code (1860). S. 354. 1953 Cri LJ 748: 
AIR 1953 Cal 332. 

5. Practice and procedure. 

-Ss. 448. 147 and 341 — 'To commit an 

offence' — Proof of — Trial under Ss. 448, 147 
and 341 — Acquittal under Ss. 147 and 341 — 
Effect. 

The accused persons in trial Court were con¬ 
victed under Sections 147, 341 and 448, Penal 
Code, but on appeal, while their convictions 
under Sections 147 and 341 were set aside, the 
conviction under Section 448 was maintained. 
There was no finding that there was intention on 
the part of the accused persons to intimidate, or 
to insult or annoy the complainant. 

Held, that an acquittal on a charge means the 
elements necessary to constitute the offence 
charged have not been proved by the evidence 
called. Consequently when the Judge held that 
the charges of rioting and of wrongful restraint 
had not been proved, that meant and implied 
that the elements of these offences had not been 
established. It would be speculation of the worst 
type to hold that although the evidence fell 
short of the proof of rioting or of wrongful 
restraint, the intent to commit some unnamed 
offence survived the acquittals. Such speculation 
could never be indulged in administering crimi¬ 
nal law. In the absence of a definite finding that 
some specific offence was intended to be com¬ 
mitted as shown bv the evidence, it could not 
be said that the element of Section 448. relating 
to intent to commit an offence had been esta¬ 
blished. It was not open to the Court to find that 
there was some sort of intent to commit some 


offence. The Court’s duty was to find what that 
offence was before it could convict the accused 
under S. 448. AIR 1955 NUC (Cal) 5921. 

-S. 448 —■ Charge under — Omission to state 

intention — Effect — (Criminal P. C. (18981, 
S. 225). 

In a charge under Section 448. I. P. Code, the 
Magistrate should state the intention with which 
the accused person trespassed into the house of 
the complainant as contemplated under Ss. 441 
and 442. I. P. Code. Omission to state it renders 
the charge defective and the whole proceeding 
is vitiated. 1957 Cri LJ 988: AIR 1957 Orissa 190 
(191) (Pt B) (Pr 5) (DB). 


6. Senlence. 

-S. 448 — Appreciation of evidence — Part 

of evidence of witness untrue — Entire testimony 
need not be discarded — Charge under Ss. 448, 
354 and 323, I. P. C. 1960 Ker U 649. 

-S. 448 — Sentence — Re-entry by ex-tenant. 

If an cx-tenant quietly re-enters the premises 
with the intention of asserting his rights, he 
does not deserve any indulgence. AIR 1951 
Kulch 76 (77) (Pt C) (Pr 10). 

-Ss. 448, 426 and 186 — Sentence — Where, 

in the trial under Sections 448. 426 and 186, 
the allegations were that during the elections the 
accused led a procession to the office of the Sub- 
Divisional Officer and committed acls of mis¬ 
chief, and the accused frankly admitted the guilt, 
a sentence of 15 days’ simple imprisonment was 
adequate. (1962) 4 Orissa JD 367: ILR (1903) 
Cut 42. 

-S. 448 — Removal of meler under Electricity 

Act — Enin* not unlawful — No intention lo 
insult or annoy — No offence. (1958) 24 Cut 
LT 408. 

-S. 448 — Scnlencc — Trial under Ss. 448 

and 380, I. P. Code — Conviction under S. 488 
and acquittal under Section 380 — Sentence of 
6 months’ R. I. and fine of Rs. 50 and in default 
imprisonment — Accused under-trial prisoner for 
several days in respect of charge under S. 380 
— Substantive sentence remitted maintaining re¬ 
maining sentence — (Criminal P. C. (1898), Sec- 
tion 32). AIR 1955 NIC (Pat) 1312. 

SECTION 449 

• -s. 449 — Applicability — Murder not 

committed — Section applies. |t , 

An act can he said to be committed in order 
to the committing of an offence even though tne 
offence may not be completed. Thus, il a P ers ° 
commits a house trespass with Hie purpose 
the committing of theft but has failed to ac¬ 
complish the purpose, it will be prop.er to say 
that he has committed the house trespass m 
order to the committing of theft. There can 
no doubt that the words in order to have been 
used lo mean ‘with the purpose of. If tne pu 
pose in committing the house ‘respass 'S 
commission of an ofTcnce punishable with deatn 
the house trespass becomes punishable unoer 
Section 449 of the Penal Code Hence the f. « 
that the murder was not actually comm 
will not affect the applicaWiity of Sedwn JJ® 
the Penal Code. Matiullah Sheikh v. S ,n tc $ 
West Bengal. (1964) 6 SCR 978 : 1965 A11 Jg 
(HC) 93: 1965 Mad LJ (Cri) 102. (JJWl j gjj 
216: 1965 All Cri R 1 M: JM5 Mad WN 3, 

1 SCWR 601: 1964 SCD 766 : 1965 (1) CrU 
AIR 1965 SC 132 (133) (Pt A) , 19 

-Ss. 449. 500 - Constitution of India. Ar 

m (a) - Scope - Exercise of nghl should ^ 
infringe upon rights of others ah of 
student held infringed rules of discipline 
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college and also was againsl law of country — 
Rustication from college for one vcar held justi¬ 
fied. See Constitution of India. Art. 19 (li (al. 
52 CpI LJ 403: AIR 1951 Pepsu 59. 

0-Ss. 449, 307, 324 — Intention of accused 

— Test — Firing of gun after house trespass — 
Effect. 

In every case the intention of the accused 
should be judged bv taking into consideration all 
the circumstances of the case. Simplv because a 
gun is fired, it is not necessary to infer that it 
was done with no other intention except that of 
committing murder. When a thief or a dacoit is 
pursued for his arrest and when he turns round 
and fires at the pursuer it may be inferred that 
he intended either to murder him or to cause 
him injuries with the intention or knowledge 
given in Sections 299 and 300. Penal Code. 

Held, in the circumstances of the case that it 
was proper to infer that the accused intended to 
cause only that injury which he actually did and 
no more and. therefore, he should be convicted 
with the offence under Section 324 and not Sec¬ 
tion 307, Penal Code. and. therefore, his convic¬ 
tion under Section 449. Penal Code, could not he 
maintained. (195!) 52 Cr U 276: AIR 1951 Raj 
42 (44) (P* C) (Pr 10) (DB). 

SECTION 451 

•-Ss. 451, 380 — Offences under, committed 

in 1948 in Jhabua State which subsequently be¬ 
came part of Madhya Bharat — Law in force in 
that State was Indian Penal Code which was 
subsequently continued in force bv Regulation of 
Government Act (14 of 1948) and Part B States 
(Laws) Act (3 of 1951) after it became part of 
Madhya Bharat — Accused can he tried and 
punished in respect of those offences in 1955. 
See Penal Code (I860). S. 380. 1962 SCD 593. 

Ss. 451, 341 — Landlord merely going to 
premises let out and demanding arrears of rent 
from tenant after asking him to vacate premises 
without entering premises — There is no offence 
under Section 451 — But if landlord locks up 
premises from outside, it amounts to offence 
under Section 341. 1963 All U 238: 1963 All Cr 
R 119: 1963 AH WR (HC) 196: 1963 (2) Cr LJ 
643 (545) (Pt B) (Prs 17, 18) (All). 

“ — Applicability — Accused en¬ 

tering house of a person with common intention 
ol abducting his wife — No evidence of precau¬ 
tion by accused to conceal their presence — 
W oman abducted bv accused — Accused held 
pf an offence under S. 451. AIR 1954 All 
249 (2ol) (Pt B) (Pr 12). 

Ss. 451, 441 — Bona fide claim by accused 

Acquittal — Interference in revision — Cri- 
mioal P. C. (1898), S. 439 — The mere fact that 
accused put forward a bona flde claim to the pro- 

.Y would not save him from the consequences 
of the entry into the house in possession of the 
complainant if his intention was to take the 
property out of the complainant's possession with- 

51 Crl LJ AIR 1950 All 
653 (054, 655) (Prs 6, 6). 

: S V f. 51, 441 — Charge of criminal trespass 

— intention to annoy not specified in charge — 
Defect will not vitiate conviction in the absence 

(mn'2 g'uj lr 1 58 p “"‘ Code mm ’ s ■ «>• 

S. 461 read wllh S. 149 — Criminal P C 
(1898), Ss. 233. 535 and 537 — Charges against 
several accused under Ss. 148, 323, 326, 324 & 451 
rend with S. 149, I. P. C. — Acquittal of the ac¬ 
cused on charges of unlawful assembly but con¬ 


viction for specific individual act under different 
sections — Absence ol separate charges for speci¬ 
fic offences in the alternative — Preiudice — 
Conviction for individual specific offences held 
proper in the circumstances of jhe case. Sec 
Criminal P. C. (1898). S. 233. 1962 ker LJ /93. 
-S. 451 — Lawful and innocent entry in house 

— No offence under S. 451 — Offence committed 
after lawful enlrv does not fall under S. 4:>1. AIK 
1955 NIC (Madh Bfaa) 3784 (DB). 

-S. 451 — Criminal P. C. (1898), Ss. 223. 238, 

225. 537 — Charge of house trespass with mtent 
to commit indecent assault on complainant s wife 

— Accused admitting criminal intimacy with hei 
prior to incident — Accused can be charged and 
convicted under S. 451. I. P. C. — Error in charge 

— Validity of trial not affected. See Criminal P. C- 
(1898), S. 223. 1960 Cri LJ 1611: AIR 1960 Madh 
Pra 375 (DB). 

-S. 451 — Applicability — The act of accused 

in taking out the receipt book for collecting sub¬ 
scription from the constables for the banned as¬ 
sociation after entering the police barrack is 
sufficiently proximate to the commission of the 
offence and hence he can be convicted under Sec¬ 
tion 451. 1959 Cr LJ 1014: AIR 1959 Pat 376 
(377) (Pr 7). 

-Ss. 451, 441, 448 — Accused entering com¬ 
plainant’s house at mid night with intent to com¬ 
mit adultery with complainant's wife — Com¬ 
plainant absent at relevant time — Held, although 
intention to insult, intimidate or annoy may he 
absent accused can be convicted either under Sec¬ 
tion 448 or 451 as he intended to commit offence. 
See Penal Code (1860), S. 441. 1965 (2) Crl LT 
673: AIR 1965 Raj 191. 

-S. 451 — A peeping into room through th* 

door at night where B and C were resting — A 
asked to enter — Enlrv held amounts to house 
trespass despite the fact that A was told to enter 

— That was said innocently and does not amount 
to an invitation to enter — A remaining in room 
with intent to commit offence and intimidate oc¬ 
cupants — Held, assuming entry was lawful af 
inception, A did commit house trespass under 
S. 451. AIR 1953 San 85 (86) (Pt A) (Pr 2) (DB).. 

SECTION 452 

-S. 452 — Ingredient of offcnc*. 

For a conviction under Section 452, Penal Code, 
it is necessary to prove that the dominant in¬ 
tent of the accused was to cause hurt to or to- 
assault or to wrongfully restrain any person. The 
fact that the accused had the intention to intimi¬ 
date or hurt in forcibly carrying his wife does 
not mean that he went to the house of her 
parents for the purpose of causing hurt to or as- 
Mulling or wrongful!,, restraining any inmate of 
h ® us . n - „ 195 ® J "b LJ f>70: 1959 !UPC 738: 

r« Cr ( A5 3 STaKt 1 " M: A,R mo 

: S. 462 — Applicability — A and his com- 
panions armed with lathis and dagger trying to- 
take away A s wife - A striking his dagger in 
his daughters abdomen in scuffle — Death — 
c ^Jd-coBuniHod. See Penal Code (I860) 

p rn 30 2 °i7 1957 Cr u *405 (2): AIR 1967 Modb 

?„»7. s src.^, r “™rrir e £ 

SWM1M KTcrfb (db). 1965 (2) c - 

-S. 462 — Building. 

nn a Coward of a house where a persou lives. 
??£ tethers his cattle is a building and entry 
into sueh a place with a view to commit theft 
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CH°ijU°. i'lR "! T n-i Ce r. under Ser,ion 4 ^2. 1956 

(Pr 5 ) (DB). AIR PUn ' 122 124 1 l pi A) 

” S. 452 — Sentence. 

Tlie sentence of two years* rigorous imorison 

5? ofX 01 . ir’ e >° nsidered lo be excessive when 

3 i' f ! endeB was arme< » with a pistol 

ol| V p“ Ho m J C /r ar,nfd wi,h spears. ILR 

i b, 'fg 5, SbT ! A,R 1856 p “" ] 

ijs: sxsjsl art 

There must be clear evidence of preparation for 
causing hurt to sustain a conviction under 
Section 4 j.» of the Penal Code. The fact that 
a person enters another man’s house and com¬ 
mits an assault does not necessarily presuppose 
such preparation, for it may be a case of post 
hoc ergo propter hoc. 1964 Ra| L\V 524- ILR 
(1964) 14 Raj 1141: 1966 Crl U 236 (238) (PI A) 

1 * r d) (naj). 

S. 452 — Complaint for offence under See- 
tions 4a2. 323. 504, 147. Penal Code — Police 
Challarj also put up before same Magistrate 
against same accused for offence under Sec¬ 
tions 452 and 440. Penal Code, in respect of same 
occurrence — Case on complaint dropped from 
register but tagged with challan case — Chalian 
case proceeded with under Section 251-A and ac¬ 
cused convicted under Sections 452 and 427, 
Penal Code — Held, there was no consolidation 
complaint case with challan case and trial 
under Section 251-A was not illegal. See Cr P 
Code (1898), Section 252. 1961 Itaj LW 191. 

SECTION 453 


452 

trespass — Intention to cause annoyance, lnllm|. 
dalion or Insult must be present. 

To make nui a case of criminal trespass it jc 
not enough to show that the accused persons 
merely effected an entry' on the property of 
another, but what is necessary to find out is 
whether their main intention was to cause anno- 
yance, intimidation or insult. That such anno¬ 
yance, intimidation or insult may be the neces 
sary consequence of such an act of entry, but 
that is not enough. In order to establish’ that 
the entrv on the property was with the intent to 
annoy, intimidate or insult, it is necessary for 
the Court lo be satisfied that causing such anno¬ 
yance, intimidation or insult was the aim of the 
entry and that it is not sufficient for the purpose 
to show merely that the natural consequences of 
the entry was likely to be annoyance, intimidation 
or insult and that this likely consequence 
was known to the persons entering. AIR 1964 
SC 980, Applied. 

Hence, where certain municipal servants enter¬ 
ed upon the shop premises of the petitioner — 
who had tailed to comply with the requirements 
of the municipal licence and was asked to vacate 
the premises — and gave possession of the pre¬ 
mises to another bv breaking open the lock, in 
accordance with an order from the Executive Offi¬ 
cer: ^,, 1 , ; / 

Held, that the municipal servants merely carri¬ 
ed out the order of the Executive Officer, their 
dominant intention being to execute the order 
and not to cause any annoyance, intimidation or 
insult to nnv person. Section 454 of the Penal 
Code was. therefore, not attracted. .31 Cut LT 
438: 1%5 (2) Cr LJ 791: AIR 1905 Orissa 212 
(213. 214) (Prs fi. 7. 8). 


: 453, 441 — House trespass—Intention- 

inference. See Penal Code (I 860 ), Section 441. 
4901 Ker U 074. 

S. 453 — Conviction under — Intention must 
be proved — Civil suit pending — Proceeding 
•under Section 145, Cr. P. C. started and dropped 

— Accused acquitted under Sections 147 and 380 

— Accused did not come under mischief of Sec- 
lion 453. (1900) 26 Cut LT 70. 

SECTION 4M 

Ss. 454, 448 — Suit for partition — Receiver 
appointed for suit property including shop in pos¬ 
session of accused — Receiver not entitled lo 
take possession, wrongly putting his own locks 
on the shop — Entry bv accused into shop not 
an offence. See Penal Code (1800), Section 448. 
(1904) (1) Crl LJ 324: AIR 1904 All 103. 

-S. 454 — Criminal P. C. (1898), Section 341 

— Applicability — Deaf and dumb accused ~r 
Rule as to trial — Accused able lo understand 
proceeding — Section 341 will not apply — 
Conviction for offences under Sections 454 and 
380. I. P. C., on mere gestures is bad. See Cri¬ 
minal P. C. (1898), Section 341. AIR 1955 NUC 
(Mad) 2448. 

-Ss. 454, 380 — Theft — Bona fide claim 

of right — A breaking open lock and removing 
ornaments of B, his sister-in-law, in belief that 
ornaments were joint familv property — A’s 
claim proved colourable pretence — Conviction 
held proper — Sentence, however, held should 
be reduced. 51 Crl LJ 510: 1950 Nag LJ 346: 
ILR (1950) Nog 526: AIR 1950 Nag 02 (94, 95) 
(Prs 8, 12, 14). 

-S. 454 — Criminal trespass — What consll- 

4utes — Mere entry on property Is not criminal 


-S. 454 — Conviction based on evidence of 

recovery of properly — Information from accus¬ 
ed which was relied upon for conviction not lend¬ 
ing to anv discovery — Conviction in the absence 
of anv other evidence — Held, not proper. See 
Evidence Act (1872), Section 27. AIR 1955 NEC 
(Raj) 2546. 

SECTION 455 

-S. 435 — Intention In criminal eases can 

be gathered from acts and circumstances — 
Forcibly ejecting the person possessing property 
since long is offence — Highhanded act can be 
saved as bona fide claim for property — Convic¬ 
tion under Section 455 Is not vitiated for want of 
specification of intention in charge. 

Held, on facts that both the accused effected 
their entry in the house after breaking open the 
lock of the house of the complainant and caused 
him injury. The complainant was in possession 
of the house from a long time before the date of 
occurrence. 

Original intent could be gathered from the acts 
of the accused. AIR 1952 Hyd 38. Foil. Inten¬ 
tion bad in most cases to be inferred from the 
circumstances and where the probable conse¬ 
quence of the act alleged to be criminal trespass 
was to cause annoyance to the person in posses¬ 
sion, it would be presumed that it was commit¬ 
ted with that intention. AIR 1953 Pepsu 13 and 
AIR 1950 All 157. Foil. It was a question ol 
fact whether the presumption of intent was d,s * 
closed by proof of any independent act. Where 
a person bad been in peaceful possession of pro¬ 
perty for a fairly long lime, it was not open h> 
a claimant of the property claiming bona w 
title lo resort to force for the purpose of electing 

In the instant case the complainant had been 
in peaceful possession of the property * or a l0 . J 
time and possession of the house was taken y 
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causing him injury and putting him in tear thus 
intimidating him; also causing annoyance to him 
in a high handed manner. The act of the accused 
was not done in the exercise of a bona fide 
claim of right. 

Though a conviction under Section 457, Penal 
Code could not be sustained without speci¬ 
fication of the intention in the charge, yet a 
conviction under Section 45o was not vitiated 
due to the want o! specification of the intention 
in the charge. All that was required under the 
law was lhat the guilty intention under the sec¬ 
tion had to be proved but it was not necessary 
to prove specifically which ol the several guilty 
intentions the accused had. AIR 1917 Cal 824, 
Foil. 

The intention was a question of fact and the 
concurrent findings of the Courts below could not 
be disturbed in the absence of grave reason to 
the contrary in revision. 1962 MPLJ (Notes) .337. 


(Crl) 124: 1961 Kcr LT 835: 1962 (1) Cr U 433: 
AIR 1962 Ker 81 (83. 84) (Pt C) (Prs 14 to 16)^ 

-Ss. 456 and 497 — House trespass with intent 

to commit adultery — Evidence and proof. 

For a conviction for the offence oi house tres¬ 
pass under Section 456, Penal Code, with intent 
to commit adultery, it is necessary to establish 
the ingredients ol Section 497, Penal Code, in 
regard to the intended act of sexual intercourse. 
Ii is necessary, therefore, to prove that Ihe 
woman with whom the accused intended to have 
sexual intercourse was the wife of another man, 
lhat the accused had knowledge or had reason 
to believe that she was the wife of another man' 
and that the intended intercourse was without 
the consent or connivance of Ihe husband. 19 All 
74, Rcl. on; AIR 1954 All 17, Distinguished. 1959 
Cr LJ 231: ILR (1956) Modh Bha 153: Madh BLR 
1955 Cr 318: Madh BLJ 1955 HCR 1515: AIR 
1950 Madh Bha 69 (69) (Pr 3). 


SECTION 456 

-S. 456 — Applicability — Accused entering 

house of a person with common intention of 
abducting his wife — No evidence of precaution 
by accused to conceal their presence — Woman 
abducted by the accused — Accused held guilty 
of an ofTence under Section 451. Sec Penal Code 
(1860i, Section 451. AIR 1954 Ail 249. 

-Ss. 450, 441 — House trespass — Where the 

accused entered the house of the complainant at 
night on the invitation of a married woman with 
intent to commit an offence under Section 497 
it was held that he was guilty under Section 456. 
See Penal Code (I860), Section 441. 1953 Cri LJ 
1882: AIR 1954 All 17. 

-S. 456 — Charge — Whether person who 

enlered complainant’s house was accused or 
someone else doubt! til — No evidence to show 
what offence was actually intended to be com¬ 
mitted by accused in trespassing into house at 
night — Accused held was entitled to benefit of 
doubt — (Criminal P. C. (1898), Section 367) — 
(Evidence Act (1872), Section 1). AIR 1955 NUC 
(Assam) 3643. 

-.Ss, 456 and 457 — Accused charged under 

Section 457 — Me can be convicted under Sec¬ 
tion 456 where no prejudice is caused. See Crimi¬ 
nal P. C. (1898), Section 238. 1902 (1) Cr LJ 

433: AIR 1902 Ker 81. 

-S. 456 — Conviction under — Guilty Inten¬ 
tion need only be proved. 

To sustain a conviction under Section 456 it 
is not necessary to specify the criminal intention 
in the charge as it should be in a charge under 
Section 457, Penal Code. It is sufficient if a 
guilty intention is proved, such as is contemplated 
by Section 441. 1901 Ker LJ 844: 1963 Mad LJ 
(Crl) 124: 1061 Ker LT 835: 1962 (1) Cr LJ 433: 
AIR 1962 Ker 81 (83) (Pt B) (Pr 12). 

- S. 456 — Intention — Determination of. 

A Court can, under relevant circumstances, 
come to the necessary conclusion that the entry 
of an accused in a house was effected with, an 
intent such as is provided by Section 441, Penal 
Code. The intention may be determined as well 
irom direct evidence as from the conduct of the 
accused and the attendant circumstances. There¬ 
fore, if the circumstances of a particular case 
warrant the inference that the entry was with 
intent to commit any offence within the meaning 
of Section 441, conviction under Section 456 will 
be proper. ILR 22 Cai 391 and AIR 1959 Ker 
146 and 33 Mad LJ 729; AIR 1918 Mad 130 (2) 
(FB) f Rel. on. 1961 Ker LJ 844: 1963 Mad LJ 


-8. 4d 6 — Applicability — Accused not taking 

any precautions to conceal his presence from one 
who might be said to have right to exclude ac¬ 
cused from house — Accused cannot be convicted 
of offence of lurking trespass. AIR 1955 NUC 
(Madh Bha) 3784 (DB). 

-Ss. 456, 441 —Intent to annoy — Where the 

accused visited the complainant's house at night 
in response to an invitation from the latter’s 
daughter and in view of the strained relations 
between the complainant and accused the latter 
had not the slightest intention of annoying the 
former and was, keenly desirous of not having 
his visit discovered by him — Held, that the 
charge under S. 456 could not be sustained. See 
Penal Code (I860). S. 441. AIR 1954 Nag 18. 

-Ss. 456 and 457 — Charge under Section 457 

— Conviction under S. 456 — Legality — No in¬ 
flexible rule exists that a person charged under 
S. 457 can never be convicted under S. 456 

— An accused can be convicted under Sec¬ 
tion 456 though Ihe specific offence in See- 
c 0n .. 457 J* n 0 . 1 p rove <l against him by virtue of 
Section -38 Criminal P. C. if he is not prejudiced 

al ,h . c J riaL See Criminal P. C. (1898), Sec¬ 
tion 238. 1957 Cr U 286 (Orissa). 

—-S. 456 — Charge under — Finding « s to — 

intention — Specific mention — Necessity _ 

(Criminal P. C. (1898), Section 307). 

To sustain a charge under Section 456, Penal 

7 ’ 11 r>u r < must come to a definite inference 

whih ,L h , W8S the £ ar,ic ular intention with 
tthich the entry was effected. If the intention 

was t° annoy ihe inmates such a finding shoulS 
be dearly mentmned in the judgment. If, on the 

o her' o&d he ,n K Cnti ° n r* ,0 some 

offence with ?h SUCh ? S a ^ ul [ er >’ or unnatural 
e ?hT, piTpr hC ,l ? m . ates of the h °usc, a finding 
Henrp x must be recorded ’ based on evi- 
mnc»\ • . Va « ue l statement that the petitioner 

must ha\e intended to annoy or insult the inmate 
would not suffice. ILR (1956) Cut 502. 22 Cul 

KS . 1957 cr u m <*■ ,p,;i 

SECTION 457 

——S. 457 — Evidence and proof — Evidence 
that accused were found concealing themselves 
n a house of another accused — No proper nues 
,l0n on point put to accused at the time of his 
examination under Section 342 Criminal P C - 

SS? were CCl !n 0 nn evidence f 0Rninsl nc eused that 
benefit of doubt - CrimSTP. h c. ld (1898) le< S e ct 
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V£2f E'idcnce Act (1872), Section 3. 

19o6 AMLJ 12. 

~ S - 457 -- Offence under. S. 3 of U. P. First 
Offenders Probation Act does not applv. See 
t. P. First Offenders' Probation Act (6 of 1938), 
Section 3. 1960 All L.J 209. 

S. 457 — Offence of lurking house tres¬ 
pass or bouse breaking by night — Summary trial 
not always appropriate. See Criminal P. C. 
(1898), Section 260 (1) (i). 1960 All LJ 209. 

S. 457 — Sentence — Accused found guilty of 
offence under Sections 380 and 457. Penal Code, 
property involved being price worth Rs. 10 three 
months' rigorous imprisonment held sufficient. 

AIR 1955 NUC (Andh Pra) 3814. 

-S. 457 — Applicability and scope. 

The thana house is a public property and the 
Officer-in-charge must be presumed to have the 
overall charge of possession thereof. The entry 
oi an A. S. I. attached to the thana is a 
legalised act only for the purpose of carrying out 
official duties and not for perpetration of an illegal 
act. Therefore, where if the prosecution case is 
true the accused attached to the thana as an 
A. S. I. entered into the office room ot 
the thana at night taking precaution to conceal 
his entry and participated in the commission of 
the offence of the theft of the money deposited 
in a safe in thana by the post office it would 
clearly come within the scope of Sec. 457, Indian 
Penal Code. 

Held, further that where the action of the ac¬ 
cused amounted to an offence under Section 457. 
his conviction cannot be considered to be illegal 
merely because the principles established by 
English cases have also been considered. 1957 
Cr U 1231: AIR 1957 Assam 168 (172) (Pt A) 
(Pr 8) (DB). 

-Ss. 457 and 380, 411 — Applicability — Con¬ 
viction — Evidence. 

Where the fact of the accused charged with 
offences under Sections 457 and 380, Penal Code 
leading the police to the spot of concealment not 
only proves that he knew where the incriminating 
articles were, but would materially support the 
story given by the approver that the accused took 
part in the offence of theft, it cannot be said 
that the accused could be convicted only under 
Section 411 and not under Section 380 or 457, 
because the only thing found proved against him 
was the discovery of the stolen articles. 1957 
Cr LJ 1231: AIR 1957 Assam 168 (173) (Pi C) 
(Pr 14) (DB). 

-Ss. 457 and 460 — Scope — Constructive liabi¬ 
lity — Circumstances creating constructive liabi- 
lily not established — Vet if it can he found that 
the accused had committed house breaking by 
night he can be convicted under Section 457 or 
Section 458 as the case may be. See Penal Code 
(1860), Section 460. AIR 1955 NUC (Modh Blia) 
3808 (DB). 

-S. 457 — Applicability — Accused charged 

under Sections 457 and 380 — Evidence only of 
recovery of property — Effect — He is guilty 
under Section 411 and not under Section 457 
380. See Penal Code (i860), Section 411. 

1955 NUC (Madh Bha) 3375. 

_Ss. 457, 380 — Articles (loda) which were 

alleged to have been stolen recovered 
tion supplied by accused 

as his own — Articles of common use amongst 
people of community ol accused — Alleged owner 
ot articles idenlifying them as his own — No 
special identification mark indicated — \\QigM 
of article not known - It is.not sufficient evi¬ 
dence of identification — Evidence Act (18i-i, 


or 
AIR 


on informa- 
—- Accused claiming it 


SccUon 9 . 1955 MBU (HCR) 1194: MBLR 1955 

~ S - 457 ~ Evidence — Aceuseds’ presence in 
house ol neighbour at untimely hour at night 
P. ,0vcd ,n ,h c absence ol satisfactory eaplana. 
.ion on their part, it has to be presumed that 
the accused trespassed into the house with the 
intention oi committing an offence — (Evidenn* 

i£i*> ( (DB) ’ Seclion 1I4K A,R 1955 wc (%*) 

S. 457 — Object alleged in charge not 
Conviction for offence based on 


457 

established — 


different object — Legality. 

It will not be proper for a Court to indulge in 
surmises to find out if the entry was made for 
some other purpse. say for the purpose of caus¬ 
ing annoyance to the inmates and then to con¬ 
vict the accused on the basis of such surmises, 
especially when the facts alleged do not also sup¬ 
port such surmises. (’59) 25 Cut LT 200. 

“ Ss « 457, 380 — Sentences — Offences under 
Sections 380 and 457 committed at night in 
industrial area — Property worth Rs. 15,000 
stolen — Deterrent sentence should be passed — 
Sentence of one month on each count is ludi- 
crous. 1965 BLJR 555. 

; S. 457 — Sentence — Accused not successful 
in committing theft ol any article — Substantive 
sentence of rigorous imprisonment for nine 
months held to he too severe and reduced to three 
months — Sentence of fine of Rs. 50 allowed to 
stand. 1961 Pat LR 86: 1961 (2) Cr U 540: AIR 
1961 Pat 409 (410) (Pt B) (Pr 10). 

-Ss. 457 and 459 — Applicability — Offence 

of lurking house trespass completed — Subse¬ 
quent causing of grievous hurt — Accused should 
be convicted under Seclion 457 and not under 
Section 459. 

Where the accused had already effected his 
entry into the house after making a hole through 
the wall of the house, the offence of house break¬ 
ing and trespass was completed and any grievous 
hurt subsequently caused by the accused to the 
deceased could not be said to he a grievous hurt 
caused while he was committing lurking house 
trespass within the meaning of S. 459. Penal 
Code. .The accused would be guilty only under 
Section 457 and not under S. 459. Penal Code. 
AIR 1927 All 536, Rel. on. 1963 All WR (Supp) 
21: 65 Pud LR 17: 1963 All Crl R 35 (PunJ). 

-S. 457 — Applicability — Person found with 

stolen articles immediately after theft knowing 
them to he stolen — Presumption of lurking 
house-trespass — If arises — There is no rule of 
law which permits, from the possession of stolen 
goods, a presumption of an offence of lurking 
house-trespass bv night, as is contemplated by 
Section 457. See Evidence Act (1872), Section 114. 
1960 Cr LJ 653: AIR 1960 Punj 280. 

-S. 457 — Sentence — Conviction and sentence 

of boy of ten years — While sentencing a boy oi 
ten years for an .offence under Section 457 the 
Magistrate should consider the provisions of Sec¬ 
tion 31 Reformatory School Act 1897, and in- 
rules thereunder under which the youtniu 
offender who is below the age of 13 has to D 
sentenced to five years’ delention in the Reforma¬ 
tory School. AIR 1955 NUC (Punj) 1330. 

—_S. 457 — Evidence — Stolen property found 
in house in which accused was living with m 
wife — Presumption — Held, that in the circum¬ 
stances the conviction of the accused under act 
tion 457 Penal Code could not he sustained -j 
No presumption about theft could be dravvn 'vnen 
the possession of the stolen property dsell was 
not clear. AIR 1955 NUC (Raj) 2i>47. 
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-S. 457 — Accused entering house by scaling 

or by climbing over wall during night, and 
through passage and Courtyard entering in¬ 
to one of rooms ol the house — Offence under 
S. 457 held committed. 1951 Raj L\V 386: ILR 
(1951) 1 Raj 526 (DB). 

-S. 457 — Intention must be precisely specifi¬ 
ed. AIR 1955 NIC (Sau) 1651 (DB). 

SECTION 458 


-S. 458 — Assault outside house — OfTence — 

Even if the assault took place outside the house 
it docs not matter it the entry' into the house 
niter making preparations lor the assault is 
established. AIR 1955 NUC (.Assam) 5536 (DB). 

-S. 458 — “Mouse” — Mouse means building. 

tent or vessel — Building means place surrounded 
by walls and covered over with roof — Building 
connotes something exclusively used for human 
habitation. AIR 1955 NUC (Madh Bha) 3868 
(DB). 

-S. 458 — Constructive liability — Circum¬ 
stances creating constructive liability not establish¬ 
ed — Conviction under Section 457 or Section 458 
— Yet if it can be found that the accused had 
committed house breaking by night he can be con¬ 
victed under Section 457 or Section 458 ns the 
case mav be. See Penal Code 1 1860). Section 460. 
AIR 1955 NUC (Madh Bba) 38G8 (DB). 

-S. 458 — Absence of charge — Conviction — 

Legality — Charge under Sections 395 and 398 — 
Effect. 

Where Ihe accused was charged under Sec¬ 
tions 395 and 398 Penal Code, but the evidence 
showed that he committed an offence under Sec¬ 
tion 458 and there was no confusion in the mind 
ol the accused in regard to the allegations and 
he tried to meet all the ingredients constituting 
the olTence under Section 458 the case conies 
under Section 237, Criminal P. C. and a convic- 
tion under Section 458 is saved bv Section 535 
Criminal P. C. and there is no prejudice. 1959 
Cr LJ 47: AIR 1959 Mudh Pra 6 (7) (Pt C) (Prs 4, 
6 ). 

-S. 458 — Accused caught entering another's 

house at night armed with lire-nrm — Conviction 
under Section 458 is legal. 1950 MPLJ 949: 1950 
Jab U 1GG: 1058 MPC 537: 1059 Cr U 47: AIR 
1950 Madh Prn 0 (7) (Pi C) (Prs 4, 6). 


SECTION 450 


Ss. 459 and 457 — Applicability — OlTcncc 
of lurking house trespass committed — Subsequent 
causing of grievous hurt — Accused should be 
convicted under Seclion 457 and not under Sec¬ 
tion 459. See Penal Code 11860), Section 457. 
1963 All WR (Supp) 21 (Punj). 


SECTION 460 


S, 400 — Applicability — House-breaking b 
three persons — One of Ihem causing death - 
It is olTence under ^Section 460 — Even' pcrsoi 
jointly concerned in committing house-trespass o 
house-breaking shall be punishable as providci 

r AIR 1954 Mad 152 » Rcl. on. 1951 
WR (HC) 600: 1059 All Cr R 418: 1050 AI 
LJ 694. 


499 — Scope — Person actually commu¬ 
ting olTence of grievous hurl — Liability of. 

Section 460 makes those, who join the person 
who voluntarily causes or attempts to cause death 
or grievous hurt while committing lurking house 
trespass or house-breaking at night, liable to 


enhanced punishment lor Ihcir own conduct of 
simply committing such lurking house-trespass by 
night or house-breaking by night. The person 
who actually acts in lhat manner will not be 
l.ablc for that conduct of his under Section 400, 
Penal Code, but will be liable under other sec¬ 
tions making lhat conduct an ofTence. 

(Accused while committing lurking house-tres¬ 
pass by night along with others causing death— 
Retrial under Seclion 302 ordered. AIR 1952 All 
369, Rel. on). 1953 All LJ 501: 1953 All 'V R 

(HC) 596: 1954 Cr LJ 168: AIR 1954 All 99 (100, 
101) (Pt A) (Prs 4, 9, 10) (DB). 

-S. 460 — Applicability. 

Section will not apply to the case of a single 
individual who alone commits lurking house-tres¬ 
pass and during such commission causes or 
attempts to cause death or grievous hurt to any 
person. 1953 All U 501: 1953 All WR (HC) 596: 
1954 Cr LJ 168: AIR 1954 AI! 99 (100) (Pt B) 
(Pr 6) (DB). 

-S. 460 — Charges and conviction under Sec¬ 
tions 460 and 304 — Criminal P. C. (1898), Sec¬ 
tion 235. 


Where Ihe charge against the accused was lhat 
he with others commilled house-breaking by night 
and that he along with others at the time of com¬ 
mitting this offence voluntarily caused the dealh 
of the deceased, a separate conviction under Sec¬ 
lion 304 Part II read with Sec. 34. Penal Codo 
In addition to his conviction under Section 460, 
Penal Code is not sustainable. The accusation 
against him that in furtherance of the common 
intention of all he committed an ofTence under 
S. 304 read with S. 34. is a repetition of one 
ol the ingredients of the ofTence under Sec¬ 
tion 460. 52 Crl LJ 390 (t): AIR 1951 Assam 

60 (Gl) (Prs 4, 5) (DB). 


TTjff* ‘ fUU ’ *** ana — scope — Constructive 
habdi v -- Circumstances creating constructive 
liability not established - Accused may be con¬ 
victed under Section 457 or Section 458 as the 

(DB) ,IW be ' AIR 1955 NUC (Madh Bha) 3868 

——S. 460 — Applicability. 

Section 460 can be invoked only, if, from Ihe 

ulwn ‘ l '* c, . Ci \ r,y possibl * to conclude that 
bcloic Ihe commission of the lurking houselros- 

p i 5s , v n J. R ,L °r house-breaking bv night, the 
offenders did not have a common intention of 
committing anything other than the above- 
mentioned offences and that if during the course 
Ol Ihe commission Ol such an offence one of the 

erson 5 thp» U nn 1 dealh <>r * ricvous hu **t to any 
person, then only, every person jointly concerned 

LupT 11 ! 1 "" lurking house-trespass bv night oi 
house-breaking bv night shall l, e guilty of m 

f lw ." ndrr Sedion -t.il), Pcnnl Code 
Hie other evidence Court is satisfied that (ho 

KTcff re, of f m y«ter. then Section' m, 

renal tone i* out of nlnee In chpI, * 

invocation of Section 4G0. Penal Code is irSuhr 

K, Mi, >■««; m 

sash's £ 

Of B as causing death — W^ C sp . ec 1 ,fyin « name 
Jury that although TJZZT* Ju , (i « e cb *WW 
stabbed the deceased hn?H° S \ MU l ?"n S a,e<1 thnl B 
under SectiontOO- Snolm?r B wi, i ** li;lbl ° 

““ *"“• >“I1 5o l *" l “",ry < ’ f _“, C iX l 
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there was no misdirection — Even if there was 
anv defect it was curable under Section 537. AIR 

1954 Pat 37 (38) (Pt B) (Pr 6) (DB). 

—~S. 460 — Applicability. 

For a conviction under Section 460 it is not 
necessary to ascertain the identity of the person 
who causes or attempts to cause death or griev¬ 
ous hurt. 1953 BUR 341: 1954 Cr U 4: AIR 
1954 Pat 37 (38) (Pt A) (Pr 5) (DB). 

-Ss. 460 and 302 — Person committing house¬ 
breaking by night — Murder committed during 
occurrence — Punishment under Section 302 can¬ 
not be escaped. 

Section 460 merelv provides for constructive 
liability of persons committing or concerned in, 
inter alia house-breaking by night in the course 
of which death is caused by one of the offenders 
and it prescribes enhanced penalty for the joint 
offenders. To attract this section it matters little 
as to who actually causes the death, for, every¬ 
one jointly concerned in committing the house¬ 
breaking is liable to the enhanced penalty if 
death is caused in the course of the offence, no 
matter who is really responsible for the death. 
That section does not serve as an exception to 
Section 302, Penal Code. Therefore, if a person 
committing house-breaking bv night also actually 
commits murders he must attract the penally for 
the latter offence under Section 302. He cannot 
escape the punishment provided for murder 
merely because the murder was committed bv him 
while he was committing the offence of house¬ 
breaking. Neither the language of Section 460 
nor the scheme of the Penal Code nor logic and 
coin monsense would support such contention. 
AIR 1954 Pat 37 and AIR 1951 Assam 60 and 
AIR 1936 Lah 911, Disting.; AIR 1940 Lah 281 
and AIR 1954 Mad 152 and 11 Ind Cas 579 (All). 
Red. on. 66 Punl LR 30: 1964 (1) Cr LJ 353: AIR 
1964 Pun] 130 (134) (PI B) (Pr 14) (DB). 

SECTION 461 

-S. 461 — Domestic servant decamping with 

master’s ornaments worth Rs. 10.000—Inadequate 
sentence — High Court will interfere. See Penal 
Code (18601, Section 381. 1959 Jab LJ 738: 1959 
MPC 441: 1959 MPU 800. 

SECTION 463 


• -Ss. 463, 193 — Distinction pointed out. See 

Criminal P. C. (18981. S. 479-A. 1964 (1) Cr 

U 555: AIR 1964 SC 725. 

* _s. 463 — Person endorsing Post Office 

National Saving Certificates in favour of Ration 
Department as security — Person dying; — Heir 
of deceased getting transfer of certificate in 
name of deceased and encashing them, by signing 
the name of deceased and attesting the same 
Heir commits forgery. 

If a person who has given postal certificates as 
security to a department by taking them in the 
name of the said department dies, his heir can 
get the said amount by following two procedures, 
namclv (1) after obtaining a succession cerhli- 
c ,te he can apply to the department concerned 
f„ 'rcte (he security aud then apply to the 
postal department for eettm B the certificates 
r-ished and (2) if the current value of the certi¬ 
ficates at the time of the death of the holder does 
not exceed Rs. 5.000 he can, after the expiry of 
three months from the date of the death of the 
holder satisfy the Postmaster-General that he is 
!he sole heir'ot the holder and after makin* the 
relevant declaration recover the said money. In 


one ease he has to incur expenses for obtaining 
he succession certificate, and in the other heTas 
to xva.t for three months and thereafter product 
evidence to the satisfaction ol the Postmaster 
General that he is the sole heir of the deceased 
holder of the certificates. 1 


On the facts, the intention of the ao 
'“sed at the time when he made out the 
false documents was to short-circuit the alterna¬ 
tive procedure open to him and receive the 
money without going through the expense and 
trouble involved therein. On the said facts 
there is no doubt that the heir had made the 
fa se documents with an intention to cause wrong- 
lul gain to himself. He secured an advantage bv 
resorting to the device by which he was relieved 
of the trouble of satisfying the ration authority 
and the postal authority that he was the sole 
heir of the deceased and avoided the risk of their 
refusal, which would have entailed further delay, 
In that event he had secured an uneconomic 
advantage; in the former case he had made the 
false documents dishonestly and in the latter case 
fraudulently. In either case he committed for¬ 
gery within the meaning of Section 463 of the 
Penal Code. AIR 1963 SC 1572, Dist. G. S. 
Bansal v. the Delhi Administration, (1963) 2 Her 
Mad WN 670: 1964 All Crl R 49: 

470: 66 Punj LR 60: 1964 All WR 
(2) Cr LJ 439: AIR 1963 SC 1577 
(Pr 9). 

465, 466 — Applicability — Docu- 


. v. 

LR 169: 1963 
(1964 ) 2 SCR 
(HC) 9: 1963 
(1579) (Pt B) 
•-Ss. 463, 


ment antedated — Offence. 


Document hearing a certain dale brought into 
existence on a later date — Accused held guilty 
of forgery. Shiv Bahadur Singh v. State of V. P., 
1954 SCR 1098: 1954 SCJ 362: 1954 Cr U 910: 
1954 SCA 1316: AIR 1954 SC 322 (330, 332) (Pt I) 
(Prs 17, 21, 22). 

-Ss. 463 and 464 — ‘Fraud’ — Intention to 

cause injury to another need not be proved. 1059 
Crl U 268: AIR 1959 All 149 (157) (Pt H) (Pr 32). 

-s. 463 — Evidence Act (1872), Ss. 47. 45 - 

Handwriting, proof of — Forgerv — Opinion of 
hand-writing expert — Not sufficient bv itself to 
prove genuineness of handwriting — Substantial 
corroboration necessary. Sec Evidence Act (1872), 
S. 47. (1962) 1 Andh LT 57. 

-Ss. 463, 464 and 466 — Applicability — In¬ 
gredients of offences under — Cr. P. Code (5 of 
1898), Section 195 (1) — Applicability — “In 

relation to'’ — Meaning. 

In order that document should be a false docu¬ 
ment within the meaning of first part of Sec¬ 
tion 464, 1. P. C., it must appear that it was 
made with the intention of inducing the belief 
that such document was made by or bv the auth¬ 
ority of one who did not make it or give such 
authority. In other words, the document must pur¬ 
port to have been made, signed or sealed by a per¬ 
son who did not in fact make it. It is essential 
that the signature, seal or date of the document 
should he false. Section 466 will not apply 1° 
cases where a public officer or a person acting 
for a public officer whose duty it is to make en¬ 
tries in public books knowingly makes a false 
entry; but it would certainly apply to cases, where 
the document was forged by some unauth¬ 
orised person with a view to make it appear that 
it was duly issued by n public officer. Thus tho 
mere fact that a document contains false recitals 
or statements would not make it an offence or 
forgerv within the meaning of Section 463, I. »• 
Code. The second part of Section 464 re¬ 
lates to unlawful alteration of a document m 
any material part bv cancellation or otherwise 
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without any lawful authority, with dishonest or 
fraudulent motive, whether it has been made or 
executed by him or by any other person. This 
part does not cover a case where a separate docu¬ 
ment has been prepared by the person under 
lawful authority. The alteration should be in the 
document which had already been made or exe¬ 
cuted, whether it be by way of cancellation or 
in any other manner, and such alteration must 
be without any lawful authority. In order that 
the case may come within the ambit of this pro¬ 
vision, the alleged ofiTucc should be committed 
in or in relation to any proceeding in Court. 
The section covers cases where false evidence is 
fabricated for a contemplated suit. All that is 
necessary to attract its provisions is that the of¬ 
fence might have come to light in the course of 
the proceedings ilself. That Section 195, Cr. P. 
Code., would certainly apply if the proceedings 
in the Court in or in relation to which the of¬ 
fence is alleged to have been committed havo 
started and the complaint must be by the Court 
in which those proceedings are pending. Even 
if the civil proceeding is disposed of by the order 
of the Court before the prosecution is launched, 
Section 195, Cr. P. Code, will still have applica¬ 
tion. It is so even where the suit has ended as 
a result of withdrawal, without being heard. If 
a complaint is lodged after the civil proceeding 
had been starled in relation to which the offence 
was committed, no Court shall take cognizance 
of the same except on the complaint in writing 
by such Court as a Court to which such Court is 
subordinate. If there is a distinct offence disclos¬ 
ed by the same facts, the ingredients of which 
are not the same as the ingredients of an offence 
which is enumerated in Section 195, Cr. P. Code 
that section will not be a bar to the trial of that 
offence; but the provisions of Section 195 cannot 
be evaded by resorting to a mere device. (1058) 
MU (Cri) 854: (1958) 2 An WR 480. 

-Ss. 463, 464 (Firs! clause) — “False docu. 

men!” — Essentials. 

To constitute an offence of forgery the docu¬ 
ment must be purported to have been signed, 
made or scaled by n person who did not in fact 
do it. It is of the essence of making a false docu¬ 
ment that the signature, seal or the date of it 
should be false. The fact that a document con¬ 
tains false recitals or statements which induce a 
person so deceived to part with or deliver pro¬ 
perly would not make it an offence of forgery. 
1956 Andhra LT 678: 1056 Andhra WR 805. 

-S. 463 — Forgery — Interpolation — Per¬ 
sons who want to interpolate documents often 
resort to pencil writings. 1063 Cal U 43: AIR 
1063 Cal 163 (173, 174) (Pi D) (Pr 61). 

Ss. 463 and 471 — Material document in cus¬ 
tody of another Court not produced by prosecu¬ 
tion — Discharge of accused held illegal. See 
Criminal P. C. (1898), Section 200. ILR (1050) 
2 Cal 079. 

—S. 463 — Ingredients of offence — Intent — 
Necessity. 

Unless there is an element of fraud, the mak¬ 
ing of a false document does not amount to a 
forgery because one of the intents contemplated 
by Section 463 is that the false documents must 
be made with intent to commit fraud or that 
fraud may be committed. 1057 Cr LJ 442: AIR 
1967 Cal 222 (224) (Pt A) (Pr 6) 

—--Ss. 463 and 464 — Making a false document. 

What constitutes a false document, or part of 
a document, is not the writing of any number of 
words which in themselves are innocent, but the 
ainxing the seal or signature of some person to 
the document or part of a document knowing that 

[Vo], 12.] Fn.D. 32. 


the seal or signature is not his, and that he 
gave no authority to affix it. In other words, the 
falsity consists in the document or part of a 
document being signed or scaled with the name 
or seal of a person who did not in fact sign or 
seal it. 7 Cal 352, Rel. on. 

Until a false document is made either in whole 
or in part there cannot be any forgery. Mere 
preparation for the commission of a possible 
crime of forgery without a false document in 
part or in whole cannot itself be either forgery 
or abetment of forgen'- 52 Cri LJ 1480: ILR 
(1953) l Cal 81: AIR 1951 Cal 581 (582) (Pt A) 
(Pr 8) (DB). 

-Ss. 463, 464 and 110 — A writing out petition 


for withdrawal of certain appeal on advice of B 
who had been employed as tadbirkar to look 
after the appeal by the appellant — Petition not 
signed by B but bearing endorsement in his hand¬ 
writing and signed by him to the effect that he 
had authority to file this petition and that he 
was handing it over to the lawyer — Application 
signed by pleader and filed — Bs auhority to 
file petition not proved — Endorsement on peti¬ 
tion consistent with B s belief that he had such 
authority — B held could not be convicted of 
abetment of forgery. 62 Cri LJ 1480: ILR (1953 
1 Cal 81: AIR 1951 Cal 581 (584) (Pt F) (Pr 13) 
(DB). 

-Ss. 463, 467 and 25 — Essentials of offence 

— Intention to defraud, what constitutes indi* 
caled. AIR 1955 NUC (Mad) 3172 (DB). 

-Ss. 463 and 477-A —• Forgery and falsifica¬ 
tion of accounts — Scope. 

Since there can be no forgery within the mean¬ 
ing of Section 463 of the Indian Penal Code, un¬ 
less there is a dishonest and fraudulent prepara¬ 
tion of a false document or part thereof, it was 
necessary for the charge to state that Exhibit 
P-8 was a false document prepared dishonestly 
or fraudulently. It should have further stated if 
the prosecution case was that the document was 
prepared dishonestly whether the intention with 
which the document was prepared was to cause 
wrongful gain to some one or wrongful loss to 
another. A false document is made not only 
when the whole of it is made but even in a case 
where a person makes only a part of it. No 
act amounts to falsification of account unless as 
provided by Section 477-A there is an intent to 
defraud or there is a wilful and international 
falsification of accounts. Held, that there was no 
legal evidence in the case to support the convic- 
tion of the appellant. (1965) MU (Crl) 463: 
1967 Crl U 787: AIR 1967 Mys 86 (98) (Pi C) 
(Prs 49, 60). 1 1 

^~Ss. 483, 464, 405, 466 — Person accused of 
making forged permits and filing them — Evi¬ 
dence that accused engaged himself in getting up 
forged permits — Writing on permits proved to 
be in handwriting of accused — Signature on 
permits not those of persons of whom they pur- 
ported to be -- Thumb marks on reverse of per¬ 
mits found to be those of accused — All these 
factors could be taken together and the accused 
held guilty of 1 making” these documents even 
hough a was not proved that the signature was 
m his handwriting. Section 466 applies not only 
to cases where a document in its entirety was 
made but also to cases where parts of a docu- 

CM n mn r C * l &l CqI 581 > a1r »» 

ac 798 ’ Distinguished; ILR 7 Cal 352, Dissent- 

w fl p!Ir uS 1 ^ I n Pul 80; AIR 1925 Bom 

40 Mya f U 880 195 ^ 8 °’ RcUcd on ' (19fl2 > 


S. 463 — ‘Forged document" — Document 
(DB) Pr ° Ved * S D01 * AIR 1955 NUC CMy*) 3678 

Ss. 463, 464, 465 and 29 — Essentials of off- 
ence -- Printing and distributing false marriage 
Invitations. 

The two essential elements to constitute the 
offence of forgery under Section 463. Penal Code 
are that there must be deceit or intention to 
deceive; secondly actual or possible injury caused 
to some person or persons. 

W hat constitutes ‘making* o| a document, 
depends essentially upon the nature and the use 
it is intended for. Indeed the definition of a 
document does not necessarily require that it 
should be in every case to be in the writing or 
contain the signature or facsimile of any person 
but includes what is done by way of printing. 

The accused got printed false marriage invita. 
tions issued under the names of two persons 
announcing the celebration of marriage of the 
accused with the complainant who was a young 
woman of about 20 years inheriting properly 
worth about thirty to forty thousand. Neither 
the complainant nor the persons under whose 
names they were issued had authorised the ac¬ 
cused to print such invitations and in fact no 
marriage was fixed between the accused and the 
complainant. The accused distributed these 
invitations to friends and relatives and also 
caused them to be published in the newspapers 
with intent to deceive and cause injury to the 
complainant. 

Held, that the marriage invitations were forged 
instruments and fell within the definition of 
false documents under Section 464. Penal Code 
and the accused was guilty of the otfence of for¬ 
gery under Section 463, Penal Code. (1897) 2 
Mys CCR 252, Dist. 1954 Cr U 1235: ILR (1953) 
Mys 667: 33 Mys U 181: AIR 1954 Mys 119 (120, 
121) (Prs 5, 6). 

-S. 463 — Gist of offence — Counterfeiting 

document to support legal claim. 

The gist of the offence under Section 463 is 
the intention to cause damage or injury and it 
is immaterial whether damage, injury or fraud is 
actually caused or not. 

Even if a man has a legal claim or title to 
property he is guilty of forgery if he counterfeits 
documents in order to support it. 1953 Crl LJ 
979: 1954 Nag LJ 97: AIR 1953 Nag 165 (165) 
(Pt A) (Pr 10). 

-Ss. 463 and 464 — Scope — False recitals In 

document — Effect. 

For the purpose of the charge of forgery it is 
immaterial that the document contains recitals 
which may be false in other respect, if it is not 
the case of the prosecution that the signature ap¬ 
pearing on the document is not that of the per¬ 
son whose signaure it purports to be. ILR (1951) 
Nag 764: 1952 NLJ 13: 1952 Cr LJ 98: AIR 1952 
Nag 12 (15) (Pt E) (Prs 23, 24) (DB). 

-Ss. 463, 467 and 471 — Facts alleged making 

out offences under Section 193 as well as under 
Sections 463, 467 and 471. Penal Code — Pro¬ 
per procedure for filing complaint for offence 
under Sections 463, 467 and 471 — Procedure 
under Section 476 not illegal. Sec Cr P. Code 
(1898), Section 476. 1962 (2) Cr LJ 89: AIR 1962 
Pat 282. 

-Ss. 463, 419 and 464 — Forgery — Convic 

tion for — Fraud, essential elements for—Inquiry 
not an essential element. See Penal Code (1860). 
Section 419. ILR (1960) 2 PunJ 424. 
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SECTION 464 

~T? S ; 464 and 468 r Accused Purporting to run 
institutions, for holding examinations in Hindi 

and Sanskrit literature and Ayurveda and invil 
mg applications - Pamphlet containing rules 
giving out that institutions were recognised hv 
Government - Certificates conferring degrees 
issued on payment of money without holding nny 
examinations — Institutions found lo be hocus 
and not in existence — Certificates found to be 
ante-dated and containing roll numbers and 
divisions — Accused held guilty of offence under 
Section 420. on ground of fraudulent representa¬ 
tion that institutions were recognised by Govern 
men I — Offence under Section 468 held not made 
out on ground that certificate although false were 
not made dishonestly or fraudulently vis-a-vis 
recipients of certificate. See Penal Code (186U). 
Section 420. 1962 (2) Cr LJ 722: AIR 1962 All 

582 (DB). 

-S. 464 — Document ante-dated lo defeat 

provisions of Act — Whether amounts to making 
false document. 

Ante-dating a document to defeat the provi¬ 
sions of an Act, in absence of proof that this was 
done dishonestly or fraudulently regarding the 
persons affected by it. is not making a false 
document under Section 464. 1962 (2) Cr LJ 722: 
1962 All U 639: 1962 All WR (HC) 507: 1962 All 
Cr R 285: AIR 1962 All 582 (585) (PI E) 
(Pr 25a ) (DB). 

- Ss. 464, 463 — Fraud — Intention to cause 

injury need not be proved. See Penal Code 
(1860), Section 463. 1959 Crl LJ 268: AIR 1959 
All 149. 

- S. 464 — Applicability — Ingredients to of¬ 
fences under indicated — Cr. P. Code (5 of 1898), 
Section 195 (1) — Applicability — “In relation 
to" — Meaning — Document to be a false docu¬ 
ment must purport to have been made, signed 
or sealed by a person who did not in fact make 
it. Sec Penal Code (1860), Section 463. (1958) 
MU (Crl) 854: (1958) 2 Andh WR 489. 

- S. 464 (First Clause) — “False document" - 

Essentials, indicated. Sec Penal Code (1860), Sec¬ 
tion 463. 1956 Andh WR 805: 1956 Andh LT 678. 

-Ss. 464, 465 — Essential ingredients — ‘By 

whom or by whose authority he knows that II 
was not made’. 

Under Section 464, I. P. Code, what is essen¬ 
tial is that the accused person must make a docu¬ 
ment with the intention of making it to be believ¬ 
ed that it was signed by or by the authority ol 
some one else while he knows that it was not so 
made or authorised by that person. 

Where the accused did not make the bills pur¬ 
porting to be made by or authorised by some 
person although his intention in issuing the bills 
may be fraudulent and he may be punishable for 
some other offence, no offence under Section 4o- ) 
can be said to have been committed. (1888) ILn 
12 M 114, Relied on. 1955 Cr U 769: 1954 M* d 
WN 1013: 1954 Andh LT (Crl) 49: (1954) 2 MU 
(Andhra) 103: AIR 1955 Andhra 82 (83) (Pt A) 
(Pr 3). 

-S. 464 — Applicability — Document signed 

at a time at which executant knows it was not 

*Where in an income-tax proceeding relating lo 
assessment years 1946-47 the original return 
found removed from the file and new one substi¬ 
tuted on forms which admittedly are P<’ ,nled 
the 4th of May. 1949 it is clear that the 
in question is ante-dated; but if there is 
deuce to suggest that the date is in the hana 
writing of the assessee or that the date was th 
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when he put his signatures on the return, then no 
case is made out that the assessee dishonestly or 
fraudulently executed the relum with the inten¬ 
tion of causing it to be believed that it was signed 
by him at a lime at which he knew I h i it was 
not signed by him. 1957 Cr LJ 442: AIK If i7 Cal 
222 (224) (Ft B) (Pr 7). 

-S. 464 — Applicability — Making a false docu¬ 
ment. 

A person to be guilty of forgery under Ihe first 
clause of S. 464 must make a false document or 
part of a false document and not merely cause 
it to be made. 17 CWN 354, Rel. on; 7 Cal 
352 and AIR 1951 Cal 581, Referred to. 

Facts proved by prosecution not sutficient to 
hold accused guilty of making a false document— 
Jury recording a verdict o! guilty due to Judge's 
failure to explain the meaning of “making a false 
document” — Held, there was non-direction 
amounting to misdirection which induced the 
erroneous verdict of the jury and hence the con¬ 
viction and sentence which followed must be set 
aside. 1953 Cr LJ 1826: 1953 All WR (Sup) 105: 
57 CWN 891: AIR 1953 Cal 798 (799) (Prs 4. 5) 
(DB). 

-Ss. 464, 463 — Making a false document — 

Falsity consists in the document or part ot a 
document being signed or sealed wilh the name 
or seal of a person who did not in fact sign oi 
seal it — Until a false document is made cither 
in whole or in part there cannot be any forgery. 
See Penal Code (I860), Section 463. 52 Crl LJ 

1480: AIR 1951 Cal 581 (DB). 

—Ss. 464, 463 and 110 — A writing out peti¬ 
tion for withdrawal of certain appeal on advice 
of B who had been employed as ladbirknr to 
look after the appeal by the appellant — Peti¬ 
tion not signed by B but bearing endorsement in 
his handwriting and signed by him to the effect 
that he had authority to file this petition and 
that he was handing it over to the lawyer — 
Application signed by pleader and filed — B*s 
authority to file petition not proved — Endorse¬ 
ment on petition consistent with B’s belief that 
he had such authority — B held could not be 
convicted of abetment of forgery. See Penal 
Code (I860), Section 463. 52 Crl U 1480: AIR 
1951 Col 581 (DB). 

-S. 464 — Absence of authority — Proof of 

Intention. 

In every case of forgery, where the question of 
authority is raised, it is essential to prove not 
only lack of authority but also the dishonest 
intention with probably more than usual care. 
*ne reason is that mere abuse of authority would 
not necessarily lead to a conclusion I hat there 
is a forgery. Abuse of authority can be in various 
forms and every abuse of authority is not a crime. 
It is not forgery where the act is done under 
the honest belief that the party doing it had a 
right to do it although in point of fact he had 
55Jjfe no such authority. 1952 Crl U 1480: ILR 
(1953) 1 Cal 81: AIR 1951 Cal 681 (683) (Pt B) 
(Pr 9) (DB). ' 

Ss. 464, 467 — False recitals or false state¬ 
ment in document is not forgery — Attesting forg- 

MfiAm* n c alU .- e i " 0| for C er y- See Penal Code 

i* 880 *; ? e « c Ji on 467 ‘ 1981 < 2 > Crl u 76: AIR 

*d0I UUJ 117. 

—-S. 4M - Criminal P. C. (1898). Section 06 - 
Search warant Forgery — Document relating 
to property — Production of properly in Court 
“ «««*. See Criminal Procedure Code 
(1898), Seclion 96. 1956 MBLR (Crl) 181. 

—— Ss. 4B4 and 465 — ‘Fraudulently’. 

From Sections 29 453 and 484, Penal Code it 
is clear that in order to sustain a charge under 


Section 465, it is necessary that the act of the 
accused must cither be dishonest or fraudulent. 

The term ‘fraudulently* in Criminal Law means 
that there must be (1) deception actual oi 
intended: (2) and injury or risk of injury 
though not lo any particular person. (Case-law 
discussed). 

A tenant applied to the Electricity Department 
for fixing electric connection in his premises 
As Ihe Department according to its rule of 
practice would not give him the connection with¬ 
out the consent of the landlord the tenant by a 
forged letter concocted the consent. 

Held, that though apparently no injury or loss 
to the Electric Department was discernible 
because the Department would get the lawful 
charges for the electricity consumed, yet it was 
certain that in making a rule of practice which 
required a consent of the owner of premises the 
Department intended to save itself from risk of 
obstruction or unnecessary litigation with the un¬ 
willing owner which may result in some injury 
and, therefore, the element of injury or risk of 
injury 1 was present in the case. The considerations 
that the tenant would be paying for the electri¬ 
city consumed and that the landlord would not 
materially suffer if an electric connection which 
was an ordinary modern amenity was fixed in 
the leased portion of his house were those that 
may affect the sentence, but not the criminality 
of the Act. 1954 Cr LJ 788: ILR (1953) MB 204: 
AIR 1954 Madh Bha 73 (76) (Prs 23, 24). 

-S. 464 — “Forges a document” — Evidence 

— Proof of — Two persons jointly charged lor 
the same offence — Acquittal of one of them on 
mere statement under Section 342, Criminal P. C. 

— Effect. 

The two elements which impress upon a docu. 
ment the character of a false document are these. 
It must be a document dishonestly or fraudulent¬ 
ly made and it should have been made with the 
intention of causing a belief that it was made 
or executed by or by the authority of a person 
who did not make or execute it and with the 
knowledge that it was not so made or executed. 

A false document is made not only when the 
whole of it is made but even in a case where 
a person makes only a part of it, so that where 
the charge is of forging a false resolution of a 
Society, the person who merely writes out the 
body of the resolution can be said to have prepar¬ 
ed a false document within the meaning of Sec 
lion 464. (1962) 40 Mys LJ 880, Foil. 

As the charge against the accused 1 was of 
forging a resolution of the Board of Directors 
of the society of which he was only an Assistant 
Secretary, he could be convicted of the offence 
° k ,? ery 0D,y *be prosecution proved that 
when he forged copy was prepared the accused 

Directors 0 at aH rcso ull0a was not Passed by the 

instant case, from the materials on the 
record, it was clear that it was no part of the 
Assistant Secretary’s duties to keep himself 
acquainted with the resolutions of the Board of 
Directors or to post himself with knowledge about 

hm I? so * uhons P*\ s . sed bv them from time to time 
but there was undisputed evidence that the person 

me Board of Directors was the Ex-officio 

frial a S’urt CC o Sed h- 2 ’ Who Wos nc( l uilted by the 

ion 342 U ?Hml h p own statement under Sec 

»» m!;j C r p - C - 11 wns not possible lb 
say merely by reason of the fact that the resolu¬ 
tion referred to therein was proved to be a' Roll 

us resolution, that Accused 1 had knowledge 
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a U ll , was a fictitious resolution, especially when 
Accused 2 whose duty it was to attend the 
meetings of the Board of Directors and to be 
present m those meetings authenticated the same 
to be a true copy of the resolution, and, therefore, 
the conviction of Accused No. 1 was not proper. 

Where two accused were charged with having 
in concert brought into existence a forged docu¬ 
ment and each one of them tried to shift the 
blame on the other, the exculpation of one and 
not of the other merely on the statement made 
by him under Section 342 of the Code of Criminal 
Procedure, could not be said to have the support 
of either reason or ju.-tice. 1965 Mad LJ (Cri) 
483. 

-S. 484 — Forgery — Making of false docu¬ 
ment — If it should be proved that the accused 
had written either the whole or part of the docu¬ 
ment In question or that he had signed or sealed 
or executed It. 

The word ‘makes' in Section 4G4, Penal Code, 
does not mean anything other than ‘makes' that 
is to say, ‘creates or brings into existence*. AIR 
1951 Patna 8G, Approved. A person is said to 
make a false document, who dishonestly oi 
fraudulently signs, seals or executes a document 
or a part of a document or makes any mark 
denoting the execution of a document with the 
intention mentioned in Section 464, Indian Penal 
Code. ‘Document’ is defined under Section 29, 
Indian Penal Code. ILR 7 Cal 352 and AIR 1953 
Cal 798, Not approved: AIR 1925 Born 327 and 
AIR 1951 Patna 8G, Foil. (1984) MLJ (Cr) 395: 
40 Mys U 880. 

- Ss. 484, 483, 485, 488 — Person accused ol 

making forged permits and filing them — Evi¬ 
dence that accused engaged himself in getting up 
forged permits — Writing on permits proved to 
be in handwriting of accused — Signature on 
permits not those of persons of whom they pur- 
ported to be thumb marks on reverse of permits 
found to be those of accused — All these factors 
could be taken together and the accused held 
guilty of making these documents even though it 
was not proved that the signature was in his 
handwriting — Section 4G6 applies not onlv to 
cases where a document in its entirety was made 
but also to cases where parts of a document were 
made. See Penal Code (I860), Section 483. 
(1962) 40 Mys LJ 880. 

- S. 484 — Applicability — Making a false 

document. Held, that the marriage invitations 
were forged instruments and fell within definition 
of false documents under Section 404 and accus¬ 
ed was guilty of forgery under Section 4G3. Sec 
Penal Code ( 1860) v Section 4G3. 1954 Cri LJ 

1235: AIR 1954 Mys 119. 

-S. 484 — False document — Proof of — 

Signatures on sale form genuine — No evidence 
that It was not executed on that date — Sale not 
taking place on that date — Effect. 

For the purpose of the charge of forgery, it is 
immaterial that the document contains recitals 
which may be false in other respects. 

Thus where the prosecution does not allege that 
the signatures on a document purporting to be 
a sale form evidencing auction sale of certain 
cattle in a cattle-pound are not those of persons 
whose signatures they purport to be nor is there 
any evidence that the document was made on 
any day other than the date shown on it, the 
mere fact that no sale did in fact take place 
on that date does not render it a false document 
within Section 4G4, Penal Code. MR 1924 Cal 
536, Ref. 1952 Cri U 98: 1952 Nag U 13: ILK 
(1051) Nag 784: AIR 1952 Nag 12 (15) (PI E) 
(Prs 23, 24) (DB). 


-Ss. 484, 467, 468, 471, 420 — Forged drwn 

m K nf, ,.." J ha u is “ Fa,sc bil1 signed*3 
submitted by accused for work done as Assistant 
Public Prosecutor and encashed BUI hcH 
‘forged document’ although signatures on it wc* 
not forged — Accused held guilty under S te 
tions 467, 471 and 420 — Case not fit to be dedl 
with under Probation of Offenders Act, 1958 
Applicability of Sections 3 and 4 — Appendix 
signatures to olTidal receipt for payment ol 
money for Government work — Presumption - 
Evidence Act (1872), Section 114, Illus. (e). 

A document is forged if it is a false document 
within the meaning of Section 464. Under this 
section, the making of a false document is no! 
restricted to the act of signing it. The section 
is wide enough to cover the making of a docu* 
pent, which really means creating or bringing it 
into existence, provided the act of signing or 
marking the document is done dishonestly or 
fraudulently and with the intention of causing 
it to be believed that the document or any part 
of it was made, signed, scaled or executed by Ihe 
authority of a person, by whose authority the 
maker knows that it was not made, signed, seal¬ 
ed or executed. The fact that a document bear¬ 
ing even the genuine signature of the maker may 
he a forged document is apparent from illustra¬ 
tion (e) appended to Section 464, Penal Code, as 
also Illustration (d) to Explanation 1 thereof. 
AIR 1951 Pat 8G, Rel. on. 

Held, (i) that the intention of the accused 
in making and signing the bill, was to cause il 
to be believed that he had done so by or under 
Ihe authority of the Deputy Commissioner which 
to his knowledge never existed. It was, there- 
fore, a false document within the meaning of Sec¬ 
tion 464, which the accused had made and sign¬ 
ed. The accused also successfully caused wrong¬ 
ful loss to the State and wrongful gain to him¬ 
self by his acts. Having forged the bill for Ihe 
purpose of cheating, he had used the same as 
genuine and had by his act cheated the Stale 
officers concerned. The accused was, therefore, 
guilty under Sections 4G7, 4G8, 471 and 420, Penal 
Code. The accused did have the requisite mens 
rea for commission of the offence of cheating 
under Section 420 as well as the other olT cn 9, es 
under Sections 467, 4G8 and Section 471/467. 

AIR 1957 SC 46G, Disling, (ii) Considering ihe 
serious nature of the offences found to have been 
committed by the accused, the case was not lit 
lo he dealt with under the Probation of Offenders 
Act, 1958. See. 3 did not apply to the facts ol 
the case and Section 4 could not be called in 

aid of the accused. f 

Per Anant Singh, J.— The mere assertion oi 
a false claim in a document under ones own 
signature supported by false and got-up references 
with a dishonest intention to defraud any one 
it was done in this case, would surely amount 
making of false document within the planing 
Section 464 of the Penal Code. 1963 (2) Cr 
36: AIR 1963 Pat 262 (265 lo 268) (PI A) (Prs H 
lo 15, 19, 20) (DB). 

-S. 464 — Proceeding under Section M 

Criminal P. C. between ralya! and his bataldu*;- 
Ante-dated deed of exchange ot UUt to™** 
him and another ralyat but not containing 
as to past possession produced by raiya 
Ralyal Is not guilty under Section 484- 464 

The fundamental pre-requisite of Section 4w 
Penal Code, is that the document must be mu 
lent in the sens, that it has direct tendency i 
injure the interest of a third person. ’ 
a proceeding between a raiyat and his ba ai 
under Section 144. Criminal P. C. the ra.yal pro 
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duces a deed of exchange of title between him 
and another raiyat but which contains no recital 
as to past possession, the deed of exchange even 
if ante dated cannot be said to have any pre- 
judical effect upon the interest of the bataidnr 
who claims to be in possession and, therefore, the 
deed of exchange, even if ante-dated, cannot 
amount to a false document under Section 464, 
Penal Code. 1955 BUR 453: 1956 Cr U 647: 
AIR 1956 Pat 164 (158) (Pt B) (Pr 12). 

-S. 464 — ‘Makes’ — Meaning of — (False 

document — Making of). 

Making of a document docs not necessarily 
mean signing or otherwise executing it. It only 
means creating or bringing into existence. 52 Cn 
U 771: AIR 1951 Pat 86 (88) (Pt A) (Pr 10) 

(DB). . . r 

- Ss. 464, 419, 465 — Forgery — Conviction for 

— Fraud, essentia lelcincnls of — Inquiry not 
an essential element. See Penal Code (1860), 
Section 419. ILR (1960) 2 PunJ 424. 

[Reversed in AIR 1963 SC 1572.1 

-Ss. 464, 466, 107 — False document — Mak¬ 
ing of wrong entries initially not to constitute 
false document. 

To bring the case within Clause (1) of Sec¬ 
tion 464, Penal Code, it is necessary lo establish 
that the accused intended to induce a belief that 
a document was made, signed, sealed or executed 
by ihe authority of a person who did not 
make, sign, seal or execute it or that 
it was made, signed, sealed or executed at a lime 
when il was not so done. Evidently Section 404 
cannot be invoked to eases where a public officer 
knowingly makes false entries initially in Ihe 
public record on his own authority. Where Ihe 
prosecution case is not one of subsequent altera¬ 
tion of the document but is essentially one of 
making initial incorrect and unauthorised entries 
in the revenue record the making of such 
entries cannot be said to constitute the making of 
false document under Section 464. AIR 1914 Lah 
586, Dist.; AIR 1955 Andhra 82, Rcl. on. 1964 
Raf LW 601: 1965 (1) Cfl LJ 213: ILR (1964) 14 
Raj 1100: AIR 1965 Raj 0 (10) (Pt B) (Pr 6). 

- Ss. 464 and 465 — Scope — Accused making 

unauthorised alteration in T. A. Bill — No dis¬ 
honest intention or intention to defraud any 
one — Offence of forgery is not committed. 

AIR 1965 NUC (San) 5991. 

SECTION 465 

9 - Ss. 465, 463, 466 — Document ante-dated. 

Document bearing n certain date brought into 
existence on a later date — Accused held guilty 
of forgery. AIR 1954 SC 322 (330 to 332) (Pt I) 
(Prs 17, 21, 22). 

-—Ss. 406 and 471 — Demolition of construc¬ 
tion — Order obtained by accused of Vice-Chair¬ 
man of Municipality to slay demolition — Ac¬ 
cused presenting it to Municipal Overseer — Cer¬ 
tain words found interpolated in the order — 
Prosecution failing lo show how accused was in¬ 
terested in interpolating those words — Benefit 
of doubt given to accused — Ilis conviction under 
Sections 465 and 471 was set aside (1951) 25 
AMU 89. 

——S. 465 — Evidence of handwriting expert — 
Sufficiency of — Conviction for forgery — 
Held, opinion of witness which was not based 
on any scientific examination of documents but 
merely on a comparison of shape and design of 
various writings, could hardly be considered re¬ 
liable and sufficient. 1957 All \VR (HC) 558. 

TTTTff* 4 ” “ nd - Criminal P. C. 
(1898), Section 197 — Offence committed not ns 


public- dulv nor while acting in discharge of offi¬ 
cial duty — Sanction not necessary. Sec Umni- 
nal P. C. (1898), Section 197. AIR 1956 NUC 
(AH) 2727. 

-Ss. 465, 193 — Criminal P. C. (1898), Sec¬ 
tion 195 (b) — Offence under Section 193. Penal 
Code — Absence of complaint by Court — Ac¬ 
cused cannot be tried for offence under Sec¬ 
tion 465. Penal Code. See Criminal P. C. (1898), 
Section 195 (b). 51 Crl U 1235: AIR 1950 All 
465. 

-Ss. 465 and 464 — Essential ingredients 


stated — Accused not making bills purporting to 
be made by or authorised by some person — No 
offence under Section 465 held committed, though 
his intention in issuing bills might have 
been fraudulent and he might have committed 
other offence. See Penal Code (1860), Sec. 464. 
1955 Crl LJ 769: AIR 1955 Andhra 82. 

-Ss. 465, 419, 420 — Charge under — 

Acquittal under Sections 419 and 420 — Convic¬ 
tion under Section 465, held not legal — Sec¬ 
tion 465 requires fraudulent intent — Magistrate 
having refused lo believe only evidence of 
fraud and dishonesty implied in charges under 
Sections 419 and 420, could not convict under 
Section 465 — Charges had to be considered as 
one wholly and not compartmcntally. See Penal 
Code (1860), Section 419. 1955 Crl LJ 1246: 

AIR 1955 Cal 473 (DB). 

-Ss. 465 and 471 — Accused forging gift deed 


in his favour — Part of property comprised in 
deed sold by accused under sale deed — Gifl 
deed in respect of remaining property — Accused 
cannot be convicted under Sections 465 and 471 
with respect to latter two deeds. 1959 Her LJ 
651: ILR (1959) Ker 749: 1969 Her LT 829: I960 
Cr U 75: AIR 1960 Ke r 29 (30) (Pt A) (Pr 6) 
(DB). 

-S. 405 — Sentence — Amount involved being 

only Rs. 100 — Crime committed more than six 
years ago — Accused being under suspense of 
protracted trial — Sentence of 5 years’ rigorous 
imprisonment held unduly severe and reduced lo 
one year. Sec Penal Code (1860), Section 409. 
(1059) Ker LR 847. 

-S. 465 — Criminal P. C. (1898), Ss. 516-A 

and 520 — Offence of forgery — Production of 
property covered by forged document in Court is 
not essential — Order refusing to direct surety 
to produce property in Court not interfered with 
in revision. See Criminal P. C. (1898), S. 516-A. 
1956 MBLJ (HCR) 1445. 

-Ss. 465, 464 — ‘•Fraudulently'*—It means that 

there must be ( 1 ) deception actual or intended; 
(2) and injury or risk of injury though not to 
any particular person. See Penal Code (1860), 
Section 464. AIR 1054 Madh Bha 73. 

S. 465 — Evidence of handwriting expert 

without corroboration held was insufficient to 
bring home the guilt to the accused — Court 
merely considering similarities between disputed 
and admitted handwriting but not comparing 
dissimilarities — Evidence held wholly insufficient 

(SmT« Myl LJ AC1 " 8,2) ' S "' 45 ' 

Ss. 465, 463, 464 and 466 — Person accused 
of making forged permits and filing them — Evi¬ 
dence that accused engaged himself in getting 
up forged permits — Writing on permits proved 
to be in handwriting of accused — Signature on 
pe ™ l . ts A®! thos «°f persons of whom they pur¬ 
ported to be —• Thumb marks on reverse of per¬ 
mits found to be those of accused — All these 
factors could be taken together and the accused 
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? UI . 1 , 1 ' of ninkinc these documents even 
thouRh U was not proved that the signature was 

n his handwriting - Section 466 applies not onlv 
10 cases where a document in its entiretv was 
made but also to cases where parts of a docu- 
ment were made. See Penal Code (18601. Sec- 
hon 463. (1962) 40 Mys U 880. 

——Ss. 465, 463, 464 and 29 — Forgery — Essen- 
. Prlnling and distributing false marriage 

invitations. 

Held, that the marriage invitations were for¬ 
ged instruments and fell within definition of false 
documents under Section 464 and accused was 
guilty of forgerv under Section 463. AIR 1954 
Mys 119 (120, 121) (Prs 5, 6). 

-Ss. 465, 463. 471 — “Forged document” — 

Document though antedated brought into exis¬ 
tence at later date — Offence. 

A person bringing into existence a document, 
bearing a certain date, but brought into existence 
on a later date, by antedating it. is guilty of the 
offence of forgery under Section 465: AIR 1954 
SC 322, Rel. on. 

Thus the fact that a patta, purported to have 
been executed in 1906. was affixed with a reve¬ 
nue stamp, bearing not the face of King Edward 
the Seventh, who was then the reigning Emperor 
of India, but the face of either King George the 
Fifth or King George the Sixth, who were the 
reigning Emperors after 1906, ex facie, showed 
that it was a forged document within the mean¬ 
ing of Section 471 read with Sections 463 and 470 
of the Penal Code. 1961 BUR 369: 1961 (2) Crl 
U 139 (142) (PI B) (Prs 12, 13) (Patna). 

-Ss. 465, 464 — Accused making unauthorised 

alteration in T. A. Bill — No dishonest intention 
or intention to defraud any one — Offence of 
forgery is not committed. See Penal Code (i860). 
Section 464. AIR 1955 NUC (Sail) 5991. 

SECTION 466 

#-Ss. 466, 463, 465 — Document antedated. 

Document bearing a certain date brought into 
existence on a later date — Accused held guiltv 
of forgery. Shiv Bahadur Singh v. State of 
Vindh Pra, 1954 SCJ 362: 1954 Cri U 
910: 1954 SCA 1316: 1954 SCR 1098: AIR 
1954 SC 322 (330, 332) (Pt I) (Prs 17, 21, 22). 

- Ss. 466 and 471 — Complaint under, in respect 

of offence under Section 193, I. P. C. — Accused 
can be convicted of offences under Section 466/ 
471, I. P. C. See Cr. P. Code (1898), Section 476. 

1962 (1) Cr U 229: AIR 1962 Alt 132 (DB). 

- Ss. 466, 417 and 511 — Criminal P. C. (1898), 

Sections 197 (1), 207-A, 208 and 209 — Madras 
Village Panchayats Act (10 of 1950), Section 106 

— Complaint by President of Panchavat Board 
against P. public servant under Sections 411 and 
511 — Complainant alleging that P intentionally 
deceived him and thereby dishonestly and fradu- 
lently induced him to sign on some blank paper 

— Magistrate taking complaint on file under Sec¬ 
tion 466 of Penal Code — P filing petition for 
dismissal of complaint for want of proper sanc¬ 
tion under Sec. 197 (1) of Cr. P. C. and S. 106 
of Madras Act (10 of 1950) — Held, Sections 197 
(1) and 106 both contemplated same require¬ 
ments — Substance of offence alleged in com¬ 
plaint was cheating under Section 477, because 
if signature of President in document had not 
been obtained by P, by cheating him. there would 
not have been offence of forgery regarding docu¬ 
ment — Offence of forgery could not be treated 
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as one under Section 466 separated from element 
nfrh calms which ,s substance of complain? - 

‘ -)u °i- C t iea ,ng 1J,< no rea sonable connection 
wilh discharse of official duties of P and there 
fore no sanction for his prosecution was neccs 
sarv for offences allesed whelhcr under SeT 
t.on 197 (II or Section 106 - This was unaffecl-' 
cd bv fact that case was taken on file under Sec- 
lion 466 — Procedure to be followed by Nlaeis 
dale was not under Section 207-A but under See 
lion 209: AIR 1960 SC 266, Foil. See Cri min I 
P. C. (18981, S. 197 (1). ILR (1963) AP 1M0 

--S. 466 — Criminal P. C. (1898), Section 423 

— Retrial \\ hen will not be ordered — Of 
fence of using a forged document is a serious 
matter, and if proved, accused ought not to 
escape — But having regard to inordinate and in¬ 
excusable delay in launching prosecution and the 
accused having already suffered some portion of 
imprisonment, retrial not ordered. See Criminal 
P. C. (1898), Section 423. 1960 Cri U 889: AIR 
1960 Andh Pra 375. 


-S. 466 — Part B States (Laws) Act (1951), 

Section 6 — Offence committed in Hyderabad 

State before commencement of Act — Trial must 
be held under Hyderabad Codes — (Hyderabad 
Penal Code (5 of 1324-F), Section 395). See Pari 
B States (Laws) Act (1951), Section 6. 1960 Cri 
LJ 889: AIR 1960 Andh Pra 375. 

S. 466 — Applicability. 


Section 466 will not apply to cases where a 
public officer or a person acling for a public 
officer whose duty is to make entries in public 
hooks knowingly makes a false entry. See Penal 
Code (1860), Seclion 463. (1958) MU (Crl) 851: 
(1958) 2 Andh WR 489. 

-Ss. 466, 464 and 463 — Person accused of 

making forged permits and filing them—Evidence 
I hat accused engaged himself in getting up forged 
permits—Writing on permits proved to be in hand 
writing of accused — Signature on permits not 
those of persons of whom they purported to be 

— Thumb marks on reverse of permits found lo 
he those of accused — All Ihesc factors cduld 
he taken together and the accused held guilty of 
making these documents even though it was not 
proved that the signature was in his handwriting 

— Section 466 applies not onlv to cases where a 

document in its entiretv was made but also lo 
cases where parts of a document were made. Sec 
Penal Code (1860), Section 463. (1962) 40 My* 

U 880. 

-S. 466 — Whoever forges a document pur 


porting to have been made by a public servant 
in his official capacity, is guiltv of an offence 
under Section 466. I. P. C. (1962) 40 Mys LJ 
880. 

-Ss. 466, 471 — Accused securing service on 

allegations that he had passed certain examina¬ 
tions and that he was discharged person from 
Army and Police service — Accused producing 
certificates in support — Certificates found for¬ 
ged and not genuine — Accused held guilty oi 
offence under Section 471 — Sentence of six 

years* rigorous imprisonment and fine upncia* 
See Penal Code (I860), Section 471. 1965 (2) tn 
U 394: AIR 1965 Pal 364. 

-Ss. 466, 464, 167 — False document — Mak¬ 
ing of wrong entries initially not to conslitu e 
false document. See Penal Code (i860), 5ei 
lion 464. 1965 (1) Crl U 213: AIR 1965 Ra] 

- 40 O — Scope — Expression *lo 

.Judgment” refers lo ‘authority’ and nor 

to other documents. 
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The section seeks In I real lorgerv "I * orl;nn 
specified kind of document as an aggravated l«mi 
ol offence. The expression ’In institute or defend 
a suit, or to lake any proceedings therein, nr to 
lonfess judgment* has evidently to he associated 
with the words ‘authority’, preceding the expres¬ 
sion. The expression cannot he associated with 
the other documents indicated in the section. 
1964 Raj L\X 501: 1965 (1) Cri LJ 213: 1LR 
(1964) 14 Hal 1100: AIR 1965 Raj 9 (10) (Pi A) 
(Pr 4). 

-Ss. 466, 471 — Junagadh Influx From Pakis¬ 
tan Act (35 of 1948). Section 4 — Conviction 

under, lor entering Junagadh State from Pakistan 
with alleged forged permit — Held, oil evidence 
that conviction was not sustainable. 3 Sau LR 
83: AIR 1950 Sau 9 (10) (Pr 5) (DB). 

SECTION 467 
SYNOPSIS 

(Penal Code (I860). S. 467.1 

1. Scope. 

2 . “Forged document’’. 

3. “Purports to be a valuable security”. 

4. “Receipt acknowledging the payment «1 

money”. 

5. Evidence and proof. 

6 . Procedure. 

7. Conviction and sentence. 


1. Scope. 


-Ss. 467 aud 464 — Applicability — False re¬ 
citals or false statement in document — Attest¬ 
ing forged signature — Offence. 

Before there can be conviction for forgery, a 
false document must have been made as defined 
in Section 464. The mere making of a false state¬ 
ment in a document would not come within Sec¬ 
tion 464. and would not amount to forgery. 

A person who merely attests a forged signa¬ 
ture on a document of receipt cannot lie convict¬ 
ed of forgery. Before an attestation can amount 
to forgery, one of the essential requirements is 
that il must he made or signed by a person by 
whom il does not purport to be made or signed. 
AIR 1929 Cal 539, Not foil. 


The Explanation to Section 464 explains lhal 
the making of a false document amounts to for¬ 
gery even if the false document made is in the 
name of a fictitious person. Explanation 2 docs 
not otherwise widen the scope of Section 464. 
The main part of Section 464 has to be looked 
into to sec if attestation amounts to making a 
false document. (1961) 2 GuJ LR 481: 1961 (2) 
Cr U 76: AIR 1961 GuJ 117 (119, 120) (Pt B) 
(Pra 9a, 10, 11). 


-S. 467 — Forgery established — Inference 

na lo offender — Person deriving benefit Is the 
offender. 

Once it is established that the signature of W 
is a forgery and il is further established that the 
only person who benefited from the forgery is 
4 B it is impossible to think of any alternative 
theory about someone else having committed the 
forgery without Ihe knowledge and instigation ol 
‘B\ Forgeries arc nol committed for the sake 
ol mere joke and the reasonable view is thal 
Ihcy arc committed either bv or al the instance 
of the person who derives some benefit from 
them. (1960) 2 Ori JD 261. 

~— Ss * 420, 471 — Ingredients of — Physi 

cal presenlation of forged document — Not ar 
important ingredient Reference to presenta 
tiort of chalans in charge held inconsequential 


S. 466 

See Penal Code (i860). Section 420. 1961 (2) 

Cri L.I 677: AIR 1961 Pat 451 (DB). 

-Ss. 467 and 471 — Forgery when complete 

— Forgerv of document and Its use as £ cni ‘ , ' ic 
form distinct offences — Criminal P. C. (1898J, 
Sections 233, 234. 

The offence «>| forgerv nr abetment thereof is 
complete, if a document, false in fact, is made 
with intent to commit a fraud: AIR 19-o 
Cal 581. Rel. on. . . . 

Forgerv ol a document or the abetment or tor- 
gcry. as the case may he. and the use of Ihe for¬ 
ged document ns genuine, form distinct and 
different offences even though they are committed 
hv one and the same person : AIR 1925 Cal 
581: AIR 1936 Rang 174 and AIR 1932 
Cal 545. Rel. on. 

When Ihe forger himself uses the forged docu¬ 
ment as genuine, there is no prohibition against 
convicting him of both offences. 1949 TCLR 113 
f OB). 

2. “Forged document”. 


-S. 467 — Making a false document — What 

constitutes - • Document purporting to have been 
issued under authority of high official — Accus¬ 
ed getting them typped as though they purported 
to have been issued by such authority though In 
fact he knew that they were not so issued — 
Offence. 


The definition of making a false document is 
very wide. 11 is nol confined only lo t lie execu¬ 
tion of a document. It refers to dishonestly or 
fraudulently making, signing, scaling or execut¬ 
ing a document or a part of a document with 
Ihe intention of causing it lo be believed lhal 
such document or pari of a document was made, 
signed, scaled or executed bv or bv the auth¬ 
ority of a person by whom or by whose authority 
he knows •hat it was not made, signed, sealed or 
executed or at a lime al which he knows lhal il 
was nol made, signed, scaled or executed. 

Held, thal the act of the accused in getting the 
mailers contained in Exhibits P-1 and P-15 
typed as though they were issued on Ihe authority 
o| the person who was purported to have issued 
them was sufficient to constitute making of a 
false document within ihe definition of Sec. 467 
of the Indian Penal Code. 1963 Mys LJ (Sup., 
248 (DB). 

-Ss. 467, 468, 471, 420 — Forged document. 

what is — False bill made, signed and submitted 
by accused for work done as Assistant Public 
Prosecutor and encashed — Bill held ‘forged 
document’ although signatures on il were nol 
forged — Accused held guilty under Sections 467, 
471 and 420 — Case not lit to be dealt with 
under Probation of Offenders Act, 1958 — Ap¬ 
plicability of Sections 3 and 4 — Appending 

signature to official receipt for payment of money 
for Government work — Presumption. See Penal 
Code (1860), Section 464. 1963 (2) Cri LJ 30: 

AIR 1063 Pat 262. 

Ss. 467, 405, 409 and 477-A — Property — 
Meaning — Includes things purchased wilh 
money entrusted — A purchasing paddy from B 
on behalf of Government with the amount en¬ 
trusted for procuring paddy ■— In place of vou¬ 
cher given by B, A fabricating false voucher 
tor a lesser amount and forging on it B's signa* 
i“ re # — A held guilty under Section 467. See 
Penal Code (1860), Section 405. 1956 Cri LJ 

1539: AIR 1955 Trav Co 271 (DB), 


3. “Purports to he a valuable security”, 

—Ss. 467, 30 — Share certificates, list of shares 
and deeds of transfer of shares are valuable 
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vtwi!i eS ? ven document purports to be a 

■SS* j ec j ri,y ’ '* is sufficient — Assuming that 
transfer deeds cannot be acted upon for want of 
necessary entries, inasmuch as they purport to 

?° cu “ en * s "hereby a legal right is being 
transferred, they purport to be valuable secu- 
ntics and are valuable securities within mean¬ 
ing of Section 467. ILR (1962) 1 All 451. 

—--Ss. 467 and 471 — ‘Valuable security’ — 
lerniicate m *K form prescribed under Section 9, 
Bombay Sales Tax Act is valuable securitv — Ac¬ 
cused using as genuine forged *K* form for pur¬ 
chasing cloth Iree o! sales tax — Conviction under 
Sections 467 and 471 held proper. See Penal 

J 18G0) - Sec ti°n 30. 1960 Cr U 461: AIR 

1960 Bom 146 (DB). 

Ss. 467 and 30 — “Valuable security” — Pro¬ 
posal of insurance duly signed by proposer stating 
that in event of proposal being accepted and pro- 
poser failing to take up policy, he shall pay to 
company the initial expenses incurred by it in 
connection with proposal — Is sufficient to make 
proposal a valuable securitv. See Penal Code 
(1860), Section 30. 1961 (2) Crl LJ 98 (Ker). 

4. “Receipt acknowledging the pay- 
ment of money”. 

-Ss. 467, 109 — Accused forging thumb Impres¬ 
sion of payee of money order—Money not receiv¬ 
ed by payee — Burden of proof. 

Where the accused was prosecuted under Sec¬ 
tion 467, I. P. C. on the allegation that he had 
forged the thumb impression of the payee by 
putting his own thumb impression in token of 
payment to payee and it was established that the 
amount covered by the money order was not paid 
to the payee it is for the accused to prove that 
he did pay the amount covered by the money 
order to the payee and that the impression found 
on that voucher is that of the payee. If 
he fails to do that, he will be liable under Sec¬ 
tion 467 read with Section 109, I. P. Code. 1956 
Mad WN 738: (1956) 2 Mad LJ 427: 1957 Cr U 
73 (2): AIR 1957 Mad 47 (48) (Pi B) (Pr 5). 

- S. 467 — Postman himself taking delivery of 

V. P. Parcels, by signing receipts himself, instead 
of delivering them to addressees — Postman held 
guilty under Sections 409, 467 and 471. See Penal 
Code (1860), Section 23. 1959 Crl U 881: AIR 
1959 Mys 185 (DB). 

- Ss. 467, 471 and 109 — Prevention of Corrup¬ 
tion Act (1947), Sections 5 (1) (c) and 5 (2) — 
Payment of money order by village Postmaster 
to wrong person — Acknowledgment purporting to 
be of addressee obtained and attested by witness 

— Postmaster held not guilty under Sec. 471 or 
under Sections 5 (1) (c) read with Section 5 (2) 

— Attesting witness not guilty of charge under 
Section 467/109. See Penal Code (1860), Sec¬ 
tion 471. (1962) 4 Orl JD 4. 

- Ss. 467, 30 — Discharge receipt signed by 

fictitious nominee in insurance policy is on the 
face of it a valuable security within meaning of 
Section 30, or a “document purporting to be an ac¬ 
quittance or receipt acknowledging payment of 
money” within meaning of Section 467. AIR 
1956 Vindh Pra 30 (32) (Pi B) (Pr 7). 

5. Evidence and proof. 

- S. 407 — Criminal P. C. (1898), Sections 195 

(1) (b) and 195 (1) (c) — Expressions “in rela¬ 
tion to” in Section 195 (1) (b) and “in respect 
of” in Section 195 (1) (c) — Meaning of — Sale 
deed got executed fictitiously by three parties — 


One of them starting mutation proceedings on 
basis of such sale deed — Dismissal of mutation 
application — Private complaint under Ser- 
tions 467 and 471, Penal Code — Bar of — Of. 
fence was in relation to mutation proceedings —* 
Section 195 (1) (b) held applied — Even if jJ. 
legations disclosed offences under Sections 467 
and 471 and not under Section 193, Penal Code 
private complaint would be barred under Sec’ 
tion 195 (1) (c). See Criminal P. C. (1898), Sec¬ 
tion 195 (1) (b). 1965 All \YR (HC) 82: 1965 All 
Cri R 93: AIR 1966 All 124. 

“—S. 467 — Evidence Act (1872), Section 133 - 
Corroboration — Sufficiency. 

The degree of suspicion which will attach to 
the evidence of an accomplice varies according 
to the extent and nature of the complicity. It 
was held that there was sufficient corroboration 
of the evidence of accomplice and the accused 
was guilty under Section 467. 1957 Crl LJ 1424: 
AIR 1957 Mad 796 (798) (Pt B) (Pr 7). 

-Ss. 467, 471, 474, 420 and 511 — Charge 

under — Search by Police Officer — Charge of 
selling fake railway tickets — Railway servants 
employed as witnesses — Search conducted in ab¬ 
sence of accused — Evidence of recoveries made 
cannot he relied upon. See Criminal P. C. (1898), 
Section 96. (1902) 64 Pun LR 874. 

- S. 467 — Evidence and proof — Presentation 
for encashment of National Savings Certificates 
by one not the real holder — Clerk in post office 
identifying such person — Fact that he knew 
that person encashing the certificates was per¬ 
sonating for real holder must be proved. See 
Penal Code (1860), Section 419. 1962 Raj LW 
263. 

6. Procedure. 

S. 467 — Charge — Forgery in sale-deed 
sought to be used in mutation proceedings — 
Framing of charge — Document being a valuable 
security there should be a charge under Sec. 467. 
Sec Cr. P. Code (1898), Section 221. AIR 1955 
NUC (Assam) 2829. 

-Ss. 467 and 471 — Prosecution under Sec¬ 
tions 120-B, 420, 467 and 474, Penal Code — Slate 
filing second case against same accused under 
same sections — Separate trials, legality of — 
There mav not he any bar to trial of more than 
three offences at the same trial by virtue of Sec¬ 
tion 235, Cr. P. C. — But separate trials may 
also be continued if no prejudice is caused to ac¬ 
cused by separate trials. See Criminal P. C. 
(1898), Section 235. 1965 (2) Cri LJ 351: AIR 
1965 Cnl 457. 

-S. 467 — Conviction — Misdirection to jury 

held led to erroneous verdict — Conviction set 
aside. See Penal Code (1860), Section 471. 1955 
Cri U 513: AIR 1955 Cal 175 (DB). 

-Ss. 407 and 471 — Document produced by 

defendant in civil suit for being filed — Plaintiff 
removing document from record before it 15 
actually exhibited and inserting another docu¬ 
ment forged by him in its place — Document ij 
'produced* — Complaint by Court concerned 
necessary for prosecution of plaintiff for offences 
under Sections 467 and 471 but not for offence 
under Section 380. See Cr. P. Code (1898), Sec- 
tion 195 (1) (c). 1963 (2) Cr U 558 (GuJ). 

-Ss. 467 and 468 — Conspiracy to commit 

cheating — Forgery also committed — Sec¬ 
tion 196-A, Cr. P. C. is not applicable, oee 
Cr. P. Code (1898), Section 155 (2). 1964 MFW 
(Notes) 62. 

-Ss. 467, 471 and 193 — Applicability — Com¬ 
plaint containing allegations that the accused 
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guardian of his minor daughter had filed a suit 
against complainant on basis of a will forged by 
him amending that such will may cause the Judge 
to form an opinion that the will is genuine one 
and therefore his minor daughter was entitled to 
property — Held, that the complaint disclosed 
offence under Section 193 as well as under 
Sections 467 and 471. 1955 Cri LJ 716: AIR 1955 
Mad 237 (238) (Pt B) (Pr 2). 

-Ss. 467, 193, 196, 463 and 471 — Criminal 

P. C. (1898), Sections 476. 479-A and 235 — 

Facts alleged making out offences under Sec¬ 
tion 193 as well as under Sections 463, 467 and 
471, Penal Code — Proper procedure for filing 
complaint for offence under Sections 463, 467 and 
471 — Procedure under Section 476 not illegal. 
See Criminal P. C. (1898), Section 476. 1962 (2) 
Crl U 89: AIR 1962 Pat 282. 


7. Conviction and sentence. 


®-S. 467 — Charges for two distinct offences 

(under Sections 467 and 109, Penal Code and Sec- 
lion 82 (c) of Registration Act) based on same 
evidence — Acquittal for offence under Sec. 82 
(c), Registralion Act — Conviction in respect of 
offences under Sections 467 and 109 on same 
evidence held valid. See Cr. P. Code (1898), Sec¬ 
tion 403. 1964 (1) Cr LJ 733 (SC). 

•-Ss. 467, 468, 24, 25 — ‘Defraud’ Involves 

two elements — Deceit and Injury to person de¬ 
ceived — No Injury to person deceived — Accus¬ 
ed held not guilty under Ss. 467 and 468. 

The expression ‘defraud 1 involves two elements, 
namely, deceit and injury to the person deceiv¬ 
ed. Injury is something other than economic 
loss that is, deprivation of property, whether 
movable or immovable, or of money, and it will 
include any harm whatever caused to any per¬ 
son in body, mind, reputation or such others 
Even in those rare cases where there is a bene- 
lll or advantage to the deceiver, but no corres¬ 
ponding loss to the deceived, the second condi¬ 
tion is satisfied. 


Held, on facts that the accused certainly w 

RU'lty of deceit for though her name was V si 

signed in all the relevant papers as N, and ma< 

the insurance company believe that her name w 

N. but the said deceit did not either secure to h 

advantage or cause any non-economic loss or i 

jury to the insuiancc company. In the chan 

framed, she was alleged to have defrauded tl 

insurance company and the only evidence giv! 

was that if it was disclosed that N was a mini 

™L» nSUr n nCC ,9° m P an v might not have paid tl 

n, h j cv idence as disclosed, neith 

^irre?To« bC " en,ed " 0r ,he insurancc company ii 
curred loss in any sense of the term. 

In the result the accused was not guilty of tl 
offences under Sections 467 and 468 of Pen 
Code ILR (I960) 2 Punj 424, Reverse 

I 

A,R 1963 sc “"WiSS 

•iTSrV^und”; A Se^ioS h 467 e foTmt G °?V 

£2“ ? transport pemlts^ii,^ SSV^ 

mUs no?rS 0 " h XhTheTe' 

if 8 U 8> P aC Sh^a7t! G D v 

fcVfrtt Cri u 641 : AIR 196 °* c 400 & 


#-Ss. 467 and 471 — Sentence. 

The accused, a Head Constable of Police, who 
was posted as an accountant in the National 
Volunteer Corps office withdrew from the Trea¬ 
sury a sum of Rs. 11,579 8 0 on the slrength of 
a contingent voucher being a subsistence allow, 
ance for certain month, purporting to he signed 
by the Senior Superintendent of Police. These 
signatures were found to be forged and he was 
convicted of an offence under Section 467 rend 
with Section 471, Penal Code. The embezzle¬ 
ment charge which was levelled against him in 
regard to this sum of Rs. 11,579-8-0 however 
ultimately failed. The High Court in appeal 
confirmed the sentence of i ] / 2 years’ rigorous im 
prisonment awarded by the trial Court and also 
imposed an addilional fine of Rs. 11,579-8-0 on 
the accused. The accused appealed to the Sup¬ 
reme Court. 

Held, that the sentence of 4V 2 years’ rigorous 
imprisonment was a deterrent sentence deliberate¬ 
ly imposed on the accused. The embezzlement 
charge regarding Rs. 11,579-8 0 had also failed. 
I 11 these circumstances the High Court should not 
have imposed this addilional fine on the accused. 
Ram Narain v. Slate of Punjab, 1955 Cr LJ 871: 
AIR 1955 SC 322 (324) (Pi C) (Pr 8). 


m Ss. 467 and 409 — Sentence — Embezzle- 
ment and forgery by public servant — Convic¬ 
tion under Sections 409 and 467 and sentenced to 
7 years' and 4 years’ rigorous imprisonment foi 
respective offences — Sentences reduced to three 
years' rigorous imprisonment in each case. See 
Penal Code (1860), Section 409. 1964 Crl LJ 1797: 
AIR 1964 SC 716. 

Ss. 467 and 30 — Forgery of copy of valuable 
security — Conviction under Section 467 bad 

1962 (I) Cr LJ 316: AIR 1962 Col 174 (176) (Pr 4) 
(Uo|* 

S. 467 — Offences of forgery and embezzle¬ 
ment by postman — Deterrent sentence deserved 

Circumstances to weigh sentence pointed out. 

. Pc , n ?l Code < I860 >’ Section 409. 1964 MPLJ 
(Noles) 158. 


r „ • . u f „ ~' li ' VUdCU producing torge 

receipt before Court in revenue recovery pr< 

ceedings -- Complaint not made by that Coui 
— Conviction is illegal. 1959 MPLJ (Notes) 34 ! 

— r S. 467 — Sentence — Consideration. 

in the h«Lc h0 Y in " £ al aCCUSCd was * toe 

nil fT h j S of , an ?thcr person who was princ 
pal offender and still absconding — Accused a 

tion dV »nH SldC jaM nCl !. rl r f ° r 7 m0n,hs after COnvlc 
ion and in remand for 8 or 9 months uric 

to conviction - Ends of justice held will be ™ 
nnriff CdUCmc ?r C years sentence to period nlrend 
S;:, Crp code (1898), Seefion 32 
(1957) Mad LJ (Cr) 209: 1967 Mad WN 162: 195 

(Pr 8) 14M: AIR 1957 M “ d 796 f 788 ) ( Pl c 

ip- n j?' 3*1 Trial f° r offences under S. 46' 

AcSu Ual 0< fo r a nlT Scc,,on . 82 - Registration Act - 
rnc^i l I °( r * nce undcr Section 467 — Ac 

unde" Section on same fad 
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nmi Section 403. 62 Crl U 430: AIR 1951 My 
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reived — No injury to person deceived — Ac¬ 
cused held nol guilty under Sections 467 and 168. 
See Penal Code (I860). Section 467. 1063 (2) Cri 
LJ 434: AIR 1963 SC 1572. 

Ss. 468, 420, 464. 24, 25 — Accused pur¬ 
porting to run two institutions, for holding exa¬ 
minations in Hindi and Sanskrit literature and 
Ayurveda and inviting applications — Pamphlet 
containing rules giving out that insliutions were 
recognised by Government — Certificates conferr¬ 
ing degrees issued on payment of money without 
holding any examinations — Institutions found 
to he bogus and not in existence — Certificates 
found to be ante-dated and containing roli- 
numbers and divisions — Accused held guilty of 
offence under Section 420, on ground of fraudu¬ 
lent representation that institutions were recognis¬ 
ed by Government — Offence under Section 468 
held not made out as certificates although false 
were nol made dishonestly or fraudulently vis-a-vis 
recipients of certificates. See Penal Code (18601. 
Section 420. 1962 (2) Cri LJ 722: AIR 1962 All 

582 (DB). 

-S. 468 — Process server authorised to re¬ 
cover only process fee — Recovery of excess 
amounts under false representation — Official 
counterfoil of receipt book mentioning amounts 
of only process fee — Process server is guilty of 
offences under Sections 420 and 468. I. P. Code 
— Formal complaint by Court not necessary. 
See Penal Code (1860), Section 420. (1964) 30 
Cut LT 253. 


incut of sale in his favour of property not be¬ 
longing to B but which was property of com¬ 
plainant — A took B to Sub-Registrar’s office and 
document was registered by B — Held, in .cir¬ 
cumstances conviction and sentence under Sec¬ 
tion 419 could not be supported — But case 
under Section 468 had been fully made out 
1953 Cri U 275: AIR 1953 Trnv Co 34 (35) 

(Prs 4, 4a) (DB). 

SECTION 471 
MNOPSIS 

(Penal Code (1860). Section 471). 

1 . “Dishonestly”. 

2. Nature of user. 

3. Use of copies of forged document. 

4. Illustrative cases. 

5. Evidence and proof. 

6 . Procedure. 

7. Sanction for prosecution. 

8 . Conviction and sentence. 

“Dishonestly” 

-Ss. 471, 24 — “Dishonestly'' — Wrongful gain 

— ‘Dishonestly’ must relate to an advantage to 
which a partv perpetrating a deceit is not legal¬ 
ly or equitably entitled. See Penal Code (1860). 
Section 24. AIR 1953 Nag 165. 

2. Nature of user. 


-Ss. 468. 409 — Accused writing accounts 

under direction off complainant—Intention to de¬ 
fraud not established—Accused held not guilty. 

Unless the intention to defraud or dishonest 
intention is established, even if the accounts are 
said to have been maintained by the accused the 
offence under Section 468 will not be made out. 
If the charge of criminal breach of trust fails 
then merely because the accused wrote out the 
accounts under the direction of the complain¬ 
ant or his son, he cannot be held guilty under 
Section 468. 1963 A1UAV^ (Sup) 45: 29 Cut LT 

651, - • ’ ' --- ' 

-Ss. 468, 420 — Charge under Sections 420 

and 468 — Accused acquitted under Section 468 
— On assumption that prosecution case was true 
and not on disbelief of prosecution evidence — 
Acquittal does not affect conviction under Sec¬ 
tion 420. See Penal Code (i860) S. 420. (1960) 
2 Orissa JD 246. 


-Ss. 468, 464, 467, 471, 420 — Forged docu¬ 
ment, what is — False bill made, signed and sub¬ 
mitted by accused for work done as Assistant 
Public Prosecutor and encashed — Bill held ‘for¬ 
ged document although signatures on it were not 
forged — Accused held guilty under Sections 467. 
471 and 420 — Case not fit to be dealt with 
under Probation of Offenders Act, 1958 — Ap¬ 
plicability of Sections 3 and 4 — Appending 

signature to official receipt for payment of 
money for Government work — Presumption — 
Evidence Act (1872), Section 114, Illus. (e). See 
Penal Code (1860), Section 464. 1963 (2) Cri U 
36: AIR 1963 Pat 262. 

-S. 468 — Cr. P. Code (1898), Section 195 (1) 

(c) —Applicability — ‘Party to the proceedings’ 
— Meaning of — Agent of party not included — 
Protection of the section not available to an 
agent. See Cr. P. Code (1898), Section 195 ill 
(c). 1963 Raj LW 416. 

-Ss. 468. 415, 419 — Applicability — Damage 

necessary — Travancorc Penal Code. Sections 416. 
420 and 469 — Accused A made accused B false¬ 
ly personate the complainant and execute a docu- 


-Ss. 471, .467 — ingr edients o f — Physical 

presentation of forged document — Not an im¬ 
portant ingredient — Reference to presentation 
of chalans in charge held inconsequential. See 
Penal Code (I860). Section 420. 1961 (2) Cri U 
677: AIR 1961 Pat 451 (DB). 

-S. 471 — Essential ingredients — “Use”. 

The essential ingredients of Section 471, arc 
(i) fraudulent or dishonest use of a document 
as genuine, and, (ii) knowledge or reasonable be¬ 
lief on the part of the person using the docu¬ 
ment that it is a forged one. 

To constitute a use as contemplated by Sec¬ 
tion 471. it is not necessary that the forged docu¬ 
ment should be used as evidence in a Court. It 
is sufficient that it is used in order that it may 
ultimately appear in evidence or used dishonest 
|y or fraudulently. The nature of the user is nol 
material. Therefore, in order to bring a person 
within the purview of Section 471. it is enough 
if he files a forged document, which he knows 
or has reason to believe to be forged document 
1961 BUR 369: 1961 (2) Cr U 139 (142, 143) 
(PI A) (Prs 11, 15. 16. 24). 


-S. 471 — Use of certified copies of forged 

locuments — Nature of user — (Criminal P. C; 
1898), Section 195 (1) (c) ) — (Evidence Act 

1872), Section 63). 

The mere filing of a certified copy of a forged 
locument may not amount to user of the forged 
locument within the meaning of Section 471. 
. P. Code. But the filing of the certified copy 
vith the knowledge that it is a copy of a for¬ 
ced document would amount to user of the docu- 
nent because when a person files a copy he is 
ising in substance the original itself if the filing 
s with the knowledge that the copy is the copy 
»f the forged document. 

The accused filed certified copies of certain 
locuments on the record of the High Cou !* 1 Wl h 
he knowledge that they were copies of forged aocu* 
nents with a petition to the effect that they "ere 
>eing filed not as evidence in the case but for he 
,urpose of calling for the originals from me 
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High Court. This petition was not in tael dis¬ 
posed of by the Sessions Judge and his request to 
the High Court for sending the necessary dcuu- 
ments in the ordinary course was not complied 
with. 

Held, that in the circumstances it could not he 
held that the accused produced the documents in 
question or used them within the meaning of 
Section 471. I. P. Code, or in terms of Sec. 19”) 
(1) (c), Cr. P. Code. 

Per Sahai, J. — Section 471 provides tor 
punishment of a person who fraudulently or dis¬ 
honestly uses as genuine any document which 
he knows or has reason to believe to he a for¬ 
ged document. Section 195 M) (r> of the Code 
of Criminal Procedure lays down, among other 
things, that no Court shall take cognizance ot an 
offence under Section 471 of the Penal Code 
without a complaint in writing by a Court in 
which the forged document in question is pro- 
duced or given in evidence. This shows that a 
person may he said to have used a document 
even though he has merely produced it in a Court 
but it is clear that the offence will be complete 
only when he produces the document for using 
it. All cases of production of forged documents 
by a person will not, therefore, amount to theii 
user within the meaning of Section 471 of the 
Penat Code. 1955 BLJR 041: 1956 Cr LJ 1091: 

A,R J 9 , 60 , P ,S! 3M (3B7 ,0 369 > ( p ‘ B > ( p « 7- >0. 

1*1, to) (DU). 


3. Use of copies of forced document. 

•“T -8, d Ha “I. A,,< ? ,ed C °P.V of forged docu- 
raent Production of attested copy of document 

before Assistant Sctllemenl Officer allowed under 
under Ac « « of 1954 - Such copy of 
do 4 cu 1 ,ncn, P roduccd - Offence under 
Sre ,? 7i l s j c0mmllled - Dlsllnclion between 
this Section and Section 195 (1) ( c ) of Cr. P. Code. 

What Section 471 requires is the use :is genuine 

hi » r document which is known or believed to 

?urh f°i Wd documcnl: it does nol lay down lhal 
such use can only occur when the original itself 

nrnH^ < i“ CCd ’ f f or . t,lc Seclio » does not require the 
under C , |°h!> °n *, hc 0l ?* lnaI - Wlierc for example. 
“" d lL ,h0 .. Rules l lnder ,hc Displaced Persons 
I954? P an i T d Rehabi >italion) Act (44 of 

HumL. r UM cd copv wouId suffice, the pro- 
auction of an attested copy would amount in 

use of Ihc original document as genuine if it is 

known or is believed to be n forged docum n 

The difference between Seelion 471 of the Penal 

Code and Section 195 ( 1 ) ( c ) of the Code of PH 

Sre, r ?h CdUre J S ‘•' at While Set '«on 195 (1) 

iS in CoSS "i ' he f0rRed document 

Plaint To h !mli L f make " n « c “sary for a com- 

^ fTr forninl d " PerSOn C8n bc PrOSeCUl 

Section 47 ? hL F US » ,nR such documc nt as genuine, 

"rtt™ zts‘ r„,sr ° f B 
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-S. 471 — Evidence — Direct evidence — 

Necessity — I’se of copy ol forged document is 
offence. AIR 1955 NEC (All.) 2758 (DB). 

4. Illustrative cases. 

•-Ss. 471 and 474 — Conviction and sentence 

Possessing and using a forged permit 
knowing it to be forged — Liability of owner 
where permit seized from driver — Owner cannot 
shake off liability saying that he had nothing to 
do -- Accused was guilty of an offence under 
Section 474 from the moment he had in his 
possession the forged permit — Offence could be 
tried at A where it was issued and the offence 
under Section 471, which was the desired con 
sequence could also be tried at A in view of Sec 
tion 179, Cr. P. C. See Criminal P. C. (1898), 
Section 179. 1965 (2) Crl LJ 822: AIR 1905 SC 

1921, 

® s * 471 “ Prior to amendment of 1952 — 

Notification under Section 3-A declaring single 
point taxation on imports of vegetable ghee — 
Ineffective in absence of rules framed under Sec¬ 
tion 3-A — Assessee firm not including transac¬ 
tions of purchase of vegetable ghee in his turn¬ 
over on ground that purchases were from out¬ 
side U. P taking advantage of ineffective notifies- 
tion — Forged invoices producted in support of 
£ "“ Evasion of claim — Evasion of tax under 

section 3 — Offence — Assessee cannot be heard 
o say that lie was required to prove his case by 
nest evidence and because he was so required he 
produced forged documents. See Sales Tax — 

fiwViw? i T i X ^ c, ..A 15 of l948 >* Se ction 3. 

1963 (1) Cr LJ 330: AIR 1903 SC 410. 

V*' 487 ‘Valuable security’ — 

Bfffnh a^ t foi P- P reSi : rib ed under Section 9. 

Bombay Sales Tax Act is valuable security — Ac. 

• used using as genuine forged ‘K 1 form for Diir- 

• hasing cloth free of sales tax - Comiction 

under Sections 467 and 471 - (Sales Tax - 

teas '^’isSTx’• i 

& i sfirtt wr s 

Am mS d Bon Si- ,DB)°" 30 ,M ° Crt u m - 

zr?; d7 ‘ T “Corruptly" _ Meaning of - Per- 

as 5 

^TvidU^TnTe^Sediom'TGl iSISl Tth* ^ 

sr Jr ■“» "---sar « 

snsarsva 4?* 

'O form an oSn ufat lhe^, C ° USe ,he Jud «* 

P^ie'itT^- 0 Held li 1hal d “he Rh,er Ts^eiStled 0 ?© 
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Sections 467 and 471. 1055 Cri LI 716: AIR 1955 
Mad 237 (238) (Ft B) (Pr 2). 


Discharge of accused held illegal. See Criminal 
P. C. (1898), Section 209. ILR (1959) 2 Cal 679. 


Ss. 471, 467 and 109 — Prevention of Corrup¬ 
tion Act (1947), Sections 5 (1) (c) and 5 (2) — 
Payment of money order bv village Post Master to 
wrong persons — Acknowledgment purporting to 
be of addressee obtained and attested by witness 

— Addressee, the Post Master and attesting wit¬ 
nesses each belonging to different villages — 
Post office situated in another village — Ab¬ 
sence of evidence that addressee often came to 
Post Office — Plea of mistaken identity by Post 
Master — Incriminating statements in departmen¬ 
tal enquiry not sufficient to prove charge — Post 
Master not guilty under Section 471, I. P. Code 
or under Section 5 (1) (c) read with Section 5 
(2) of Prevention of Corruption Act — Attesta¬ 
tion of acknowledgment stated to be on represen¬ 
tation of Post Master — Attesting witness not 
guilty of charge under Sections 467/109, I. P. Code 

— Prevention of Corruption Act (2 of 1947), Sec¬ 
tions 5 (1) ((c) and 5 (2). (1962) 4 Or! JD 4. 

-Ss. 471, 464, 467, 468, 420 — Forged docu¬ 
ment, what is — False bill made, signed and sub¬ 
mitted by accused -for work done as Assistant 
Public Prosecutor rind encashed ,— Bill held 
‘forged document’ although signatures on it were 
not forged — Accused held guilty under Sec¬ 
tions 467, 471 and 420 — Case not fit to be 
dealt with under Probation of Offenders Act, 
1958 — Applicability of Sections 3 and 4 — Ap¬ 
pending signature to official receipt for payment 
of money for Government work — Presumption 

— Evidence Act (1872), Section 114. lllus. (c). 
See Penal Code (1860). Section 464. 1963 (2) Crl 
LJ 36: AIR 1963 Pal 262. 

-Ss. 471 and 466 — The accused who came lo 

Junagad from Pakistan with a permit was charg¬ 
ed under Sections 466 and 471, Penal Code and 
Section 4, Junagad Act (35 of 1948) on the ground 
that the permit was not valid inasmuch as 
(1) the book out of which this permit was given 
had been stolen and (2) that the rubber stamp 
of the official of the High Commissioner's 
Office as well ns that of the office itself, seemed 
lo have been forged by somebody, and that the 
accused must have knowingly used the forged 
permit for the purposes of entering the Indian 
Dominion. The only evidence for proving that 
the permit book was lost was a report made by 
the High Commissioner’s Office to the Govern- 
ment of India, that the permit book had been 
stolen. The stamp of the official signature as 
well as the stamp of the office on this permit, did 
not show in any way that somebody used a 
different stamp, because both the stamps tallied 
with the stamps which were affixed on valid per¬ 
mits : 

Held, that these facls did not establish that the , 
accused was necessarily privy to the transacion' 
of the theft or that he secured the permit after 
having known that it was given to him by some¬ 
body who was a party to the theft of the permit 
book. As the rubber stamps were genuine, it 
could not be said that the permit had been for¬ 
ged by anybody, or that even if it was forged, 
the accused came into possession after having 
known that it was forged. The conviction of the 
accused was, therefore, not sustainable. 3 Sau 
LR 83: AIR 1950 Sau 9 (10) (Pr 5) (DB). 


5. Evidence and proof. 

J. 471 — Material documents in custody of 
another Court not produced by prosecution — 


——S. 471 — Applicability — Essential Ingre¬ 
dients — Merc negligence or want of prudence 
not sufficient. 

In order to bring a case within the four cor¬ 
ners of Section 471, Penal Code, it must be esta¬ 
blished that the accused knew or had very good 
reason to believe that it was not the signature of 
the person by whom the document is said to have 
been written. If it had been proved that 
be had been a parly to the concoction then also 
the case under Section 471 would be made out. 
Where, therefore, both the ingredients are ab¬ 
sent the mere negligence or want of prudence 
where it falls short of the statutory intentions 
would not be sufficient to bring it within Sec¬ 
tion 471. The use of a forged document which 
involves a representation by the accused that it 
is genuine coupled with a knowledge on the part 
of the user that it is forged will alone bring it 
within the purview of Section 471. The mere 
fact that the document bears a suspicious ap¬ 
pearance on the face of it cannot be regarded as 
prima facie evidence of guilty knowledge of the 
accused that it is not a genuine document but a 
forged one. ILR (1951) Hyd 778: 1952 Crt LJ 

215: AIR 1952 Hyd 7 (8) (PI B) (Pr 6) (DB). 

* 

-S. 471 — Use of forged document — For¬ 
gery must be proved. 

Forgery cannot be presumed as a matter of 
law. It must be established as any other fact. 
The mere fact that the purchaser of a property 
is in possession of a document which is shown 
to be a forgery would be - no evidence of the 
guilt of the purchaser. ILR (1951) Hyd 778: 1952 
Crl U 215: AIR 1952 Hyd 7 (8) (PI C) (Pr 6) 
(DB). 

-Ss. 471, 474 — Knowledge or belief that docu¬ 
ment was forged — Evidence and proof — Held, 
that prosecution had not succeeded in establish¬ 
ing that the accused was having possession of 
document, knowing it to be forged. See Penal 
Code (I860). Section 474. 1957 Cri LJ 755: AIR 
1957 Ker 78. 


_S. 471 — Documents forged — No knowledge 

Imputed lo accused — Offence under Section 471 
not made out — Knowledge means menial cogni¬ 
tion. 

For conviction under Section 471, I. P. Code, 
the mere fact that the documents were forged 
would not conclude the matter, unless it is also 
established that he was a party to t he "WJ** 
It is incumbent on the prosecution to establish be¬ 
yond reasonable doubt that the accused knew or 
had reason to believe that the certificates were 
forged. ‘Knowledge’ means a mental cognition 
and not necessarily visual perception., AIR w* 
Nag 40. Rel. on. A person ‘has reason to believe 
under Section 26, I. P. Code if he has sufficient 
cause to believe the thin* but no otherwise. 
The mere fact that the suspicions of a pleader 
ought to have been aroused by the sight of th 
document was not prima facie evidence that n 
knew or had reason to believe the document to 
KVerged. I960 MPLJ (Notes) 10s I960 Jab LJ 
603: 1900 MPLJ 649: 1960 MPC 466: M0 Cr U 
1217 (2): AIR 1960 Madh Pra 269 (270) (Pt *») 
(Prs 7, 8). 

-S. 471 — Evidence and proof — Presentation 

for encashment' of National Savings Certificates 
by one not the real holder - Clerk in post office 
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identifying such person — Fact that he knew 
that person encashing the certificates was perso¬ 
nating for real holder must be proved. Sec Penal 
Code (I860), Section 419. 1962 Raj LW 263. 


6 . Procedure. 

• -S. 471 — Prosecution under — Procedure 

for — Section 479-A (1), Cr. P. C. not applicable 

— Resort to Section 478, Cr. P. C. proper. Sec 

Criminal P. C. (1898), Section 479-A. 1964 (1) 

Crl U 555: AIR 1964 SC 725. 

# -S. 471 — Copy of forged document pro¬ 

duced — No complaint of Court is necessary. 
See Criminal P. C. (1898), Section 195 (l) (c). 

1903 (2) Cr LJ 698 (SC). 

-S. 471 — Expressions “in relation to” in Sec¬ 
tion 195 (1) (b) and '"In respect ef in Sec¬ 
tion 195 (1) (c) — Meaning of — Sale deed got 
executed fictitiously by three parties — One ol 
them starting mutation proceedings on basis of 
such sale deed — Dismissal of mutation appli¬ 
cation — Private complaint under Sections 467 
and 471, Penal Code — Bar of —OITcncc was 
in relation to mutation proceedings — Sec. 195 
(l) (b) held applied — Even if allegations dis¬ 
closed offences under Sections 467 and 471 and 
not under Section 193, Penal Code, private com¬ 
plaint would be barred under Section 195 (1) (c). 
See Criminal P. C. (1898), Section 195 (1) <b). 

1965 All WR (HC) 82: 1965 All Crl R 93: AIR 

1966 All 124. 

--S. 471 — Criminal P. C. (1898), Section 476 

— Complaint under, in respect of offence under 

Section 193, I. P. C. — Accused can be convicted 
of offences under Section 466/471, 1. P. C. See 
Criminal P. C. (1898), Section 476. 1962 (1) Crl 

LJ 229: AIR 1962 All 132 (DB). 

-S. 471 — Accused prosecuted under Sec¬ 
tions 120-B/420, 420, 467/471, Penal Code — 
Slate filing second case against same accused 
undergone sections — There may not be any 
bai to~ trial of more than three offences at the 
same trial by virtue of Section 235, Cr. P. C. but 
separate trials may also be continued if no preju- 
dice is caused to accused by separate trials. See 
Criminal P. C. (1898), Section 235. 1965 (2) CrJ 
U 351: AIR 1965 Cal 457. 

-Ss. 471, 467 and 420 — Conviction — Mis¬ 
direction lo Jury. 

In a trial for offences under Section 467, Sec¬ 
tions 471/467 and Section 420, I. P. Code the pro¬ 
secution case was that after the death of A in 
whose favour compensation for lands acquired in 
Land Acquisition proceedings had been awarded, 
the accused presented an application purporting 
to he by A supported by a Mukteamama purport¬ 
ing to have been executed by A and thereby in¬ 
duced the authorities to pay out to him the money 

alle K e d that at the time 
lliv docu ® c nts he knew or had reason 
jo neneve that these documents were forged and 
it was by iLsing them he committed cheating. The 

4 ft 7 D n h A iury on lhe char B e under Ss. 471/ 

z 1 ' v s that the accused had no > 

with ? roved , t0 have used the forged documents 
. £ ,r e or reason lo believc that it was 
Anrl.\w* Ut t c he ,. accuse d was convicted for an off¬ 
ence under Section 420, I. P. Code. 

no^HV h X Ver J? icl of ,he iur * that he was 

not guilty of the offence under Section 471/407, 


I. P. Code, was inconsistent with the verdict thal 
he was guilty under Section 420, I. P. Code. 

(2) That lhe misdirection in the Judge’s charge 
to lhe Jury had led lo the erroneous verdict. 
The conviction was, therefore, set aside. 1965 Gi 
LJ 513: AIR 1935 Cal 175 (176) (Prs 1, 3, 7) 
(DB). 

-S. 471 — Offence under Section 471, I. P. C. 

not covered by Section 479-A — Procedure pre¬ 
scribed under Section 476 not excluded — Magis¬ 
trate can file complaint in respect of offence 
under Section 471 — Belated complaint by private 
party — Interests of justice do not require com¬ 
plaint to be made. See Criminal P. C. (1898), 
Section 195. 1965 (2) Cr U 783: AIR 1965 Mad 
539. 

-S. 471 — Holding preliminary enquiry is 

matter of discretion — Magistrate hearing par¬ 
ties and on materials deciding to file complaint 

— Magistrate docs not exercise discretion wrong¬ 
ly. See Criminal P. C. (1898), Seclion 476. 1965 
BUR 81: 1965 (2) Crt U 837 (Pal). 

-S. 471 — Complaint against person alleged 

to nave committed offence along with parties to 
proceeding in the course of same transaction. 
See Criminal P. C. (1898), Section 476. 1965 BUR 
81: 1965 (2) Crl U 837 (Pot). 

-Ss. 471, 467, 403, 193 and 196 — Criminal 

P. C. (1898), Sections 476, 479-A and 235 — 
Fact alleged making out offences under Sec. 193 
as well as under Sections 463, 467 and 471, Penal 
Code — Proper procedure for filing complaint 
for offence under Sections 463, 467 and 471 — 
Procedure under Section 476, not illegal. See 
Criminal P. C. (1898), Section 476. 1962 12) Crl 
U 89: AIR 1962 Pat 282. 

— 7 $. 471 — Charge under — Search by Police 
Officer — Charge of selling fake railway tickets 

— Railway servants employed as witnesses — 
Search conducted in absence of accused — Evi¬ 
dence of recoveries made cannot be relied upon. 
Sec Criminal P. C. (1898), Section 96. 1962 All 
Cr R 351: 1962 All WR (Sup) 83: « Pirn LR 
874. 

S. 471 — Forged thumb impression — Ac¬ 
quittal on charges under Sections 467 and 471 — 
Accused can be convicted under Section 193. See 
Penal Code (1860), Section 193. 1960 Raj LW 

7. Sanction for prosecution. 

T— 471 427 — Criminal P. C. (1898), 

Section 197 — In discharge of official duty — It 
is no part of the official duty of a public ser¬ 
vant to use as genuine a forged document which 
js known to have been forged or to commit mis- 
chicf in respect of original document — Conse¬ 
quently for trial of a public servant under Sec- 
tions 471 and 427, no sanction is required. 6 

SoWS S? Si A,R ,9M s “ “ 

8 . Conviction and sentence. 

® 474 — .Sentence — Accused, o Head 

Constable of police, withdrawing from treasury a 
certain sum on strength of a contingent voucher, 
purporting to be signed by Senior Superinten¬ 
dent of Police — Signature found to be foiled and 

See M 47 i C ° n n^ d ,u n , dc .u Section 407 read with 
. • 471 ~ Held, that the sentence of 4 1 /, years' 

rigorous imprisonment was a deterrent sentence 
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deliberately imposed on accused - Embezzle- 
men! charge regarding the sum withdrawn hav- 
«ng failed. High Court should not have imposed 
on him additional fine of that amount. Ham 

Puniab ’ 1955 Crl u 871: AIH 
1955 SC 322 (324) (Ft C) (Pr 8). 

“ S. 471 Sentence — OITcnce of forgery — 
Gravity does not depend on amount for which 
lorgery is committed — Act of forgery itself 
matters — Law takes serious notice of offence, 
however small the amount. (Cr. P. Code (1898), 
Section 32). AIR 1955 NUC (All) 2010. 

‘ S. 471 — Sentence — Length of sentence or 
its security have to be determined by circum¬ 
stances ol case, character and previous record of 
accused — Seriousness of offence is not criterion 
— (Cr. P. Code (1898). Section 32). AIR 1955 
NUC (All) 1263. 

Ss. 471, 23, 24, 409, 467 — Postman himself 
taking delivery of V. P. Parcels, by signing re¬ 
ceipts himself, instead of delivering them to ad¬ 
dressees — Offence — Accused held guiltv under 
Sections 409, 467 and 471 — Sentence of three 
years’ R. I. on each count held not severe. See 
Penal Code (1860), Section 23. 1959 Crl LJ 881: 
AIR 1959 Mys 185 (DB). 

-Ss. 471, 466 — Accused securing service on 

allegations that he had passed certain examina¬ 
tions and that he was discharged person from 
Army and Police Service — Accused producing 
certillcates in support — Certificates found for¬ 
ged and not genuine — Accused held guilty ol 
offence under Section 471 — Sentence of six 

years’ rigorous imprisonment and line upheld. 
1965 (2) Crl LJ 394: AIR 1965 Pat 364 (366) 
(Prs 6, 7). 

- Ss. 471, 467 — Forgery when complete — 

Forgery of document and its use as genuine form 
distinct offences — When forger himself uses for¬ 
ged document as genuine, there is no prohibi¬ 
tion against convicting him of both offences. See 
Penal Code (1860), Section 467. 1949 TCLR 113 
(DB). 

SECTION 474 

•-Ss. 474, 471 — Offences under Ss. 471 and 

474, Penal Code — Possessing and using a for¬ 
ged motor transport permit knowing it to be for¬ 
ged — Place of trial — Liability of owner where 
permit seized from driver — Conviction and sen¬ 
tence. See Criminal P. C. (1898), Section 179. 
1965 (2) Crl LJ 822: AIR 1965 SC 1921. 

-Ss. 474, 471 — Knowledge or belief that 

document was forged — Evidence and proof. 

The conclusion that the accused (a tenant) had 
possession of a lease-deed knowing it to be a 
forged document does not necessarily follow from 
the finding that the document was a forged one. 

Where it appeared from the circumstances of 
the case that the complainant’s son, who was an 
advocate, and his clerk might have brought 
it into existence with some sinister purpose and 
the complainant's son and his clerk were not 
lound very reliable regarding the circumstances 
under which the document passed hands and the 
object with which they took part in bringing it 
into existence : 

Held, that the prosecution had not succeeded 
in establishing that the accused was having pos¬ 
session of the document, knowing it to be forged. 

1957 Her LT 293: ILR (1957) Kerala 277: 195/ 


329= (i«57) Mad LJ (Cr) 227: 1957 Cr 
(DB)° d: ^ R 1957 KCra,a 78 (~ 9 ) ( Pl A ) (Pi 1 5) 

——S. 474 — Charge under — Search by Police 
Ollicer — Charge of selling fake railway tickets 

— Railway servants employed as witnesses — 

Search conducted in absence of accused — Evi¬ 
dence of recoveries made cannot he relied upon 
See Criminal P. C. (1898), Section 96. 1962 All 

Cr It 351: 1962 All \VR (Sup) 83: 64 Pun LR 874. 

SECTION 475 

~— 475 — Criminal P. C. (1898), Section 260 
(1) (D — Offence ol lurking house trespass or 
house breaking by night — Summary trial not 
always appropriate. See Criminal P. C. (1898), 
Section 260 (1) (i). 1960 All WR (HC) 155. 

SECTION 477 

-S. 477 — ‘Valuable security’ — What consti¬ 
tutes — Offence of destruction of valuable secu- 
rily — Essentials — Suit for malicious prosecu¬ 
tion — Application filed by defendant admitting 
that complaint filed by him was false and agree¬ 
ing to pay damages to plaintiff — Court not ac¬ 
cepting it as part of record but returning it to 
delendant lor reconsideration in consultation with 
his counsel — Defendant tearing off ap¬ 
plication outside Court in good faith — Defen¬ 
dant held not guilty of any offence — Applica¬ 
tion held not a valuable security. See Penal Code 
(1860), Section 30. 1963 (1) Cr LJ 279: AIR 1963 
AU 131. 

-S. 477 — Offence committed not as public 

duty nor while acting in discharge of official duly 

— Sanction not necessary. See Criminal P. C. 
(1898), Section 197. AIR 1956 NUC (All) 2727. 

-Ss. 477 and 30 — No entries signed by consti¬ 
tuents acknowledging liability — Account books 
are not valuable security. See Penal Code (1860), 
Section 30. 1953 Crl U 1496: AIR 1953 All 660 
(DB). 

-Ss. 477 and 30 — Concealment of account 

books — Account books are not valuable secu¬ 
rity ordinarily. 

Section 30 of the Penal Code means that to be¬ 
come a ‘valuable security’ the document itself 
should create the right or liability. Ordinarily 
speaking, account books do not by themselves 
create any such right or liability, though they ma> 
evidence the existence of such rights or liabilities 
In other words an account book generally speak¬ 
ing may be valuable evidence bul is not valuable 
security within the definition given in Section 30. 
That is not to say that under no circumstances 
can an account book be considered valuable secu¬ 
rity. For instance, if such books contained en¬ 
tries showing that certain amounts have been re¬ 
ceived from customers as sales-tnx which would 
be an acknowledgment by the dealer of his liabi¬ 
lity to turn over those amounts to the Sales-lax 
Department, then it can be rightly argued IbaJ 
Ihe books themselves are valuable security. 1962 
Ker U 1075: 1962 Ker LT 815: (1962) 13 STC 
1022: 1963 (1) Cr LJ 180: AIR 1963 Ker 68 (69) 
(PI A) (Pr 4) (DB). 

- Ss. 477 and 30 — Valuable security — Ac¬ 
count books — Section 12, Kerala General Sales 
Tax Act Is of no help In proving account books 
ns valuable security. 
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II is not correct to argue I hat even without 
knowing the contents ol the account books it 
is open to the Court to hold that they are valu¬ 
able security because under the Kerala General 
Sales Tax Act account books provide a dealer 
with a right to establish lhe correctness of his 
return. All that Section 12 ul the Act proyides 
is that an assessing authority bet ore making *a 
best of judgment' assessment, shall give the 
dealer an opportunity to prove the correctness oi 
his return. The dealer's right to prove Ihe 
correctness of his return is provided by the sta¬ 
tute and not by the book which at best can only 
support his claim that his figures are correct. 
AIR I960 Bom 14G, Disting. 1962 Ker LJ 1075: 
1982 Ker LT 815: (1962) 13 STC 1022: 1963 (1) 
Gr LJ 180: AIR 1963 Ko r 68 (69) (Pt B) (Pr 5) 
(DB). 

-S. 477 — Jurisdiction — Magistrate taking 

cognizance — Evidence disclosing offence be¬ 
yond Magistrates competence — Complaint can¬ 
not be returned — Procedure. See Criminal P. C. 
(1898). Section 201. 1957 MPLJ (Notes) 177. 

-Ss. 477 and 409 — Magistrate trying offences 

under Sections 477 and 409. I. P. C. — Former 
offence triable by Sessions Judge — Proceedings 
relating to offence under Section 477 are void. 
See Criminal P. C. (1898), Section 530 (p). 1960 
Crl LJ 496: AIR 1960 My* 86 (DB). 

SECTION 477-A 

SYNOPSIS 

(Penal Code (1860), Section 477-A.) 

1. Scope and applicability. 

2. “Falsify”. 

3. “Intent to defraud”. 

4. Conviction and sentence. 

5. Procedure. 

1. Scope and applicability. 

® *?7-A — Servant — Person being agenl 

A company and receiving payment for doing 
its work as agent -- Person is agent of A com pan > 
ract of his being full time servant of B com¬ 
pany does not mean that he could not be a ser- 
vant of any other company or other employer. 

out ?2Ji«y*oP c i. hl Adraini stration, (1963) 1 

§2* ?S 5 J(iX? 2 i 32 Com Cas 699: 1962 ( 2 ) Cr LJ 
805: AIR 1962 SC 1821 (1852) (Pt M) (Pr 186). 

—rS « 7 A ,"“ Applicability — Clerk — Persons 
maintaining kaccha drafts of accounts. 

•£ erSOn em P ,oved as c,erk ’ officer or ser¬ 
vant, either on salary or honorary, is liable — 
There must be relationship of master and servant 

inc 1he°fbl d ™ nS M ma r , S ed bv person 
ISmi • fln ? , No habl,l| y on basis of drafts 
Ufa- 1 i s . IJ \ ned by third named • person — Person 

bon n 477 , ? R d M ftS » d ° eS not come l,nder Sec 

§■ Fas m 

(Pr 5 7) (DB). 4 ° : AIR 1953 AH 660 (661 > l p « B ) 

——S. 477-/V — Liability to customer of bank 

USS&WiSH 


A partner in a firm if appointed as such to 
manage the business of the firm or to write its 
accounts acts as its servant. If he falsifies ac¬ 
counts he is liable to be convicted and punished 
under Section 477-A. AIR 1953 All 660. Dissented 
from. 69 Bom LR 1413: 1950 Nag LJ 41: ILR 
(1959) Bom 670: 1959 Cr U 1032: AIR 1959 Bom 
486 (489) (Pt B) (Pr 15) (DB). 

-S. 477-A — Applicability — Falsification of 

accounts by partner — Offence. 

In view of the wordings of Section 477-A, Penal 
Code, a partner cannot be guilty of the offence 
under that section. That offence can only be 
committed by somebody in the employ of 
another person as a clerk or officer or servant; 
the falsification can only be committed in res¬ 
pect of the books of accounts of employer. 1959 
Cr U 964: AIR 1959 Cal 498 (499) (Pr 5). 

-S. 477-A — Ingredients. 

Section 477-A refers to two kinds of offences 
namely ( 1 ) falsification of accounts; and (2) mak¬ 
ing ol a false entry and. these two offences are 
distinct and not inter dependent. The offence of 
1 alsilication of accounts is one offence although il 
may cover several entries. ILR (1965) Gul 1006: 
(1965) 6 GuJ LR 925. 

7 s * 477-A Applicability — Person charged 
under must be “Clerk, officer or servant" — Posi- 
1,011 is different when charge of offence of 
4 ?!? S ?£n C * y concerned. AIR 1965 NUC (Hyd) 

415 (DB). 

-S. 477-A — Essentials. 

Il is necessary ingredient of the offence under 

4?7 'i A . ,ha, ' he Person "'ho is charged 
must be a clerk, officer, servant or an employee 

. r B ,V! ’ h £ P0siti0 , n is different so far as the charge 
>>l the offence of conspiracy is concerned, as it is 

<,rv !"n a,Ki . s 1 ?, para,e offence - All that is ncccs 
, a O ,s establishment of the agreement for the 

n«n^k°L thC w act which is so punishable. Its being 
punishable, because it is done by n person in a 
particular capacify, does not affect the liability 

act ihroSSk «. r *i! 0r *,k f0r " Rreeine lo eommit the 

S traSLfis k t 
a ssrtsg Airrssy-* ™ 

i7*-‘ 477 ~ A — Clerk or servant. 

tmn i77 S , ff . ,Cienl *° “*“» ,he Words of the SCC- 
ho 47 !: A ? prove ,haf ,h e person charged under 

thm.ak k ■ " J clerk or servant or not and 
duties n nH ,S U r nder n ° obli « n,i °P 'o Perform such 
MWN 495 . d cceives no remuneration. 1957 

ter 

i? ,- c i 

zjssrjnd ^ 

(Mad) 434. V abetment. AIR | 8 55 NUC 

B s“‘, k ri s°c™p p . ani 'v^sr "i; 
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direction ot winding up Judcc, in addition to 
orcicrs ot local Government in respect of offence 
under Section 477-A, Penal Code — Section 11 
does not apply. See Banking Companies (Amend- 
^nt) Act (20 of 1950), Section 11. AIR 1952 Mad 
7^7 (Oil). 

2. “Falsify”. 

® 477-A — Falsification to cover breach of 

trust There is no question of immediate or 
remote connection with the commission of breach 
of trust which is sought to be covered up by the 
falsification, so long as the falsification is to 
cover that up. R. K. Dalmia v. Delhi Administra¬ 
tion, (1963) 1 SCR 253: (1962) 32 Com Cas 699: 
1962 (2) Cr LJ 805: AIR 1962 SC 1821 (1878) 
(Pt X) (Pr 3M). 

-S. 477-A — ‘Falsification of accounts’ — 

Conviction for — Propriety. 

No act amounts to a falsification of account 
unless as provided by Section 477-A there is an 
intent to defraud or there is a wilful and inten¬ 
tional falsification of accounts. 

Where accused No. 1 an Assistant Secretary of 
a Co-operative Society was charged with having 
made false entries in the cash book and a current 
deposit book and also by opening a current de¬ 
posit account fraudulently in the name of a firm, 
in the Society’s books of accounts, but the actual 
entries in the cash book and the current deposit 
book were proved to have been made by accused 
3 who was acquitted and all that was established by 
evidence was that accused 1 had merely affixed his 
signature at the bottom of the pages in the 
Society's books in his capacity as its assistant 
Secretary, the mere fact that he opened a 
current deposit account could hardly be said to 
amount to a falsification of accounts, within 
Section 477-A of the Penal Code. 

There was no material in the instant case from 
which it was possible to say that the opening of 
the current deposit account bv the accused was 
actuated with any intention to defraud or was 
otherwise fraudulent or was wilfully made with 
intent to defraud and hence it was not possible 
to sustain the charge under Section 477-A, IPC 
against accused 1. 1965 Mad LJ (CrI) 463. 

-S. 477-A — Falsification of accounts — 

Auditor’s reports — How far can protect accused. 

Where the accused, who was managing a co¬ 
operative stores in a cotton mill and exclusively 
maintaining the accounts, misappropriated large 
sums and to cover them up, made false entries 
in account after deliberation and careful plann¬ 
ing and the falsification was sought to be whittl¬ 
ed down by suggesting that the accounts had 
been audited every year by Co-operative Depart¬ 
ment Officers but there was no evidence that the 
accounts of the stores had been checked by 
auditors with the actual entries in the accounl 
book and it was clear that the auditors had been 
misled by confirmation reports. 

Held, that the falsification of accounts had been 
demonstrated beyond doubt and the fact that 
accounts had been audited every year made no 
difference. 1957 Mad WN 495. 

- S. 477-A — “Falsify” — Meaning of — Ex¬ 
pression means “to render false” — (Words and 
Phrases). AIR 1955 NUC (Mad) 3922. 

-S. 477-A — “Falsify” — Preparation of new 

account book containing false accounts — It is 
false document — Act in preparing this false 
document is falsification of document. AIR 1955 
NUC (Mad) 434. 

- Ss. 477-A and 463 — Forgery and falsification 

accounts — Scope stated — No act amounts to 


falsification of accounts unless as provided by 
Section 477-A there is an intent to defraud or 
there is a wilful and intentional falsification of 
accounts. See Penal Code (1860) Section 463 

AIR 1967 Mys 86. 

Ss. 477-A. 405, 409, 467 — Properly — Mean¬ 
ing — Includes things purchased with money 
entrusted. 

A, a special accountant of certain Pakutty, wa* 
entrusted with certain amount for procuring 
paddy. He purchased 60 paras of paddy from 
B but credited only 14 paras in the Goverment 
account and misappropriated the rest. In the 
receipt given to B the quantity of paddy purchas¬ 
ed and amount paid thereof was shown correctly 
but in the counter-foil A entered only 14 paras. 
Held, A was guilty of an offence under the Sec¬ 
tion. 1955 CrI LJ 1539: AIR 1955 Trav-Co 271 
(274, 275) (Prs 10, 11, 14) (DB). 

- Ss. 477-A, 403 and 409 — Scope — Dishoncsl 
misappropriation and falsification of accounts by 
public servant — Accused an employee of post 
office not despatching money order and also 
omitting to enter amount in account books and 
registers — In counter-foil of receipt issued foi 
the amount accused entering particulars of earlier 
money order. Accused held had dishonestly mis¬ 
appropriated amount entrusted to him and falsified 
the accounts. 1953 CrI U 1777: AIR 1953 Tray 
Co 537 (538) (Pt A) (Pr 3) (DB). 

3. “Intent to defraud”. 

•-S. 477-A — ‘Intent to defraud’ — Conceal¬ 

ment of fraud already committed Is fraud. 

If the intention with which a false document 
is made is to conceal a fraudulent or dishonest 
act which had been previously committed, that 
intention could not be other than an intention to 
commit fraud. The concealment of an already 
committed fraud is a fraud. A man who deli¬ 
berately makes a false document in order to con- 
ceal a fraud already committed by him is un¬ 
doubtedly acting with intent to commit fraud, as 
by making the false document he intends the party 
concerned to believe that no fraud had been com¬ 
mitted. AIR 1933 All 525, Rel. on. R. K. Dalmia 
v. Delhi Administration, (1963) I SCR 253: (1962) 
32 Cora Cas 699: 1962 (2) Cr LJ 805: AIR 1962 SC 
1821 (1877) (Pt W) (Pr 333). 

-S. 477-A — Intent to detraud — Entering of 

false bills In accounts — Act is fraudulent — 
Deprivation of properly not necessary. 

Section 477A only requires the falsification of 
accounts with intent to defraud. It does not re¬ 
quire any deprivation of property. Where there¬ 
fore the President and a clerk of a Co-operative 
Society prepare false and bogus bills regarding 
sales of certain goods and enter them in the ac¬ 
counts of the society, their act is done with an 
intent to defraud and is fraudulent within S. 477A, 
I.P.C, even though nobody is actually deprived of 
any property. 25 Cal 512 and 35 Cal 450, Foil. 
52 Crl U 1093: (1951) 1 Mad LJ 691: AIR 1951 
Mad 894 (895) (PI A) (Pr 2). 

- S. 477-A — “Intent to defraud” -— Deposit* 

entry' shown not on date of transaction but on 
later date — Intention of false entry when with 
view to conceal previous fraudulent or dishonest 
act amounts to intention to defraud — Falsifi¬ 
cation of account to cover immediate or remote 
commission of criminal breach of trust falls with¬ 
in mischief of Section 477-A. AIR 1962 SC 1821. 
Rel. on. 32 Cut LT 31: (1965) 7 OJD 281 
(Orissa). 
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4. Conviction and sentence. 


£-Ss. 477-A, 467 — Charge under Section 407 

against Government servant tor making false en¬ 
tries ill transport permits, with intent to defraud 
Government — Conviction lor contravention of 
Section 477-A not illegal though the permits may 
not amount to accounts — (Criminal P. C. (1898). 
Sections 236. 2371. See Penal (.ode (1860». Sec 
lion 467. I960 Crl U 541: AIR I960 SC 400. 

-S. 477-A — Sentence — Request to enhance 

.substantive sentence but to reduce that awarded 
In default of payment of fine — Grounds for — 
(Cr. P. Code (1898), Sections 32 ond 423). 

The accused was convicted under Section 477-A. 
Penal Code, on three charges and sentenced to 
two months' R. I. and a line of Rs. 1.000 or in 
default to four months’ R. I. on each charge. In 
appeal he requested that the substantive sentences 
passed upon him may he enhanced, but the 
sentences awarded to him in default of payment 
oj line may be reduced, so that it the substantive 
sentences are enhanced, he will get the advantage 
ot remissions, to which lie would be entitled 
under the jail rules. 

Held, that this would not be a sufficient ground 
for reducing the sentences awarded to the ac¬ 
cused in default of payment of line. 1956 Cr I,J 
1195: AIR 1956 Roin 071 (672) (Pr 3) (DB). 

-S. 477-A — Sentence — Amount involved be- 

mg only Rs. 100 — Crime committed more than 
six years ago — Accused being under suspense o! 
protracted trial — Sentence of 5 years' rigorous 
imprisonment held undulv severe and reduced to 
one year. See Penal Code |1860l. Section 409. 
1959 Ker LR 847. 

--S. 477-A — Sentence — Accused guilty of 

falsification of account and abetment in order to 
tacililale black-marketing and evasion of sales 
tax — Sentence of fine should be deterrent — 
Person should not be allowed to enjoy ill-gotten 
wealth — (Cr. P. Code (1898), Section 32). AIR 
1955 SVC (Mod) 434. 

-S, 477-A — Intention to defraud — Proof — 

Criminal brcocli of trust and falsification of ac¬ 
counts — Charge under Section 477-A that accus¬ 
ed falsified accounts to cover in his own defalca¬ 
tions — Charge of criminal breach of trust not 
proved — Conviction under Section 477-A held 
could not be sustained. 


In order to bring home the guilt under Sec 
lion 477-A. I. P. C. the prosecution has to prove 
that the accused had falsified the account book: 
or made false entries therein wilfully with inteni 
to defraud the State. Where the case for the 
prosecution was that the accused falsified the 
account books with a view to cover up his owr 
embezzlements and not somebody elso’s defalca 
lions but the charge of breach of trust against 
him was not proved then the prosecution case 
that the accused intentionally and deliberately falsi 
lied the account books to cover up his embezzle 
menl must also fail for want of proof. The rc 
jeetion oi the pica of the accused that he made 
those entries at the dictation of the Treasury Offi 
rer does in no way establish the prosecution case 
Hat the accused wilfully falsified the account 
books with the intent to defraud the Slate. Fur- 
er there was no legal evidence to show that 
ncre was any wrongful removal of moneys from 

!rriJ r i° i,SU 7' 3 hercforo - ,llc conviction of the 
under Seciion 477-A, I. P. c. cannot be 

» Mys U 440: 1965 0) Crl 
LJ 665. AIR 1965 Mys 128 (130) (Pi H) (Pr 4G). 

^~EvidSri ~ ApplIcabiUtv - Misappropriation 
rif.ee ~ Alteration ot document — Ae- 
iVol. 12.] Fn.D. 33. 


rused held multi n«»l be convicted under Sec- 
lion 477-A lor want of proof that Ihe nHera'ions 
were in Ins handwriting. Sec Penal Code (I860), 
Section 405. 1957 Cr LJ 1431: AIR 1957 Orissa 

268 (DB). 


5. Procedure. 


#-Ss. 477-A and 409 — Scope of — Sections 

are mutually exclusive — Joint trial of three em¬ 
bezzlements with three falsifications of corres¬ 
ponding entries in accounts not valid — (Inter 
pretalion of Statutes). See Criminal P. C. (1898). 
Section 233. 1056 Cri LJ 959: AIR 1956 All 460 

(FB). 

—S. 477-A — Criminal P. C. (1898), Sections 233 
and 234 — Charge under Section 477-A, Penal 

Code, relating to two series of entries — Held, 
neither the charge framed nor the trial infringed 
provisions of Section 233 read with Section 234 
-- Trial was not bad on that ground — Making 
oi wrong entry was not a distinct offence. See 
Criminal P. C. 11898), Sections 233 and 234. AIR 
1950 All 639. 


—S. 477-A — Companies Act (1913), Sec 

•ions 179 and 237 — sanction for prosecution o| 
managing agent, for offences under Sections 409 
and 477-A. Penal Code is not necessary. See Com¬ 
panies Act (1913), Section 179. 1961 (2) Crl LJ 

615: AIR 1961 Andb Prn 493. 

-S. 477-A — Criminal P. C. (1898). Sec. 337 

— Offence alleged under Penal Code. Sec. 477-A 

— Tender of pardon — Accused committed to 

Sessions Court under Sections 420 and 120-B — 
Tender of pardon is valid if the committing 
Magistrate is one of Ihe Magistrates mentioned in 
Section 337, Cr. P. C. See Criminal P. C. (1898), 
Section 337. 52 Crl U 1222: AIR 1951 Assam 

122 (2) (DB). 

—S. 477-A — Several defalcations made al 
different times within course of one year can be 
joined together as one offence — Such charge 
c . an ke joined with another charge under Sec¬ 
tion 477-A, Penal Code regarding false entries 
made for covering defalcations — Special Judge 
under Criminal Law Amendment Act (1952). can 
try accused under Section 477-A, Penal Code by 
reason of Section 7 (3) of the Act as case falls 
under Section 235 (l). Criminal P. C. See Crimi- 
nal P. C. (1898), Section 233. 1903 (1) Crl U 
162: \IR 1963 GuJ 15 (DB). 


7 *^-A — Misappropriation by servant of 

Ihe goods of his master — Nature and burden 
of proof — It is not enough to establish facts 
which give rise to a suspicion and then by rea¬ 
son of Section 106. Evidence Act to throw onus 
on accused to prove his innocence. See Penal 
Code (1860), Section 409. 1964 Ker LT 681, 


Ss. 477-A and 409 — Criminal P. C. (1898). 
Sections -22 (2), 235 — Joinder of charges -- 
Misappropriation with falsification of accounts 
Charge is good, because both form part of the 
?. amc tonsaclion. Sce Crimina l P. C. (1898), Sec¬ 
tion 222 (2). 52 Crl U 823: AIR 1951 Kutch 
t>4. 




iiouok dec 

2S, «» r v C,nn L — Several persons connecle 
wi h Bank charged under Section 120-B ren 
with Sections 409 and 477-A. 1. P. C — Prr 

l n « . * *, -Va years — Joinder of charge 

m way impossible to try — Retrial ordered nfte 
splitting up charges. See Criminal P. C. (1898 
Section 439. AIR 1952 Mad 727 (DB). 

Ss. 477-A, 94 — Falsification or ac 

Societv by C PW U ? d r r ° r - ders of the President o 
5 ociet\ — Plea of fear is not available if ther 
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is no tear of instant death or instant grievous 
hurt. See Penal Code (I860). Section 94. (’51) 

64 MLW 445: 52 Cri LJ 1093: AIR 1951 Mad 894. 

S. 477-A — Charge of falsification of ac¬ 

counts under Section 477-A, I. P. C. — Particu¬ 
lars — Accused misappropriating various sums with¬ 
in one month's period — Single charge of 
falsification of accounts to cover up defalcations 
by making talse entries in various account books 
without mentioning particulars as to time and 
place ol alleged offences is highly vague and 
does not comply with Section 233. Criminal P. C. 

— Misjoinder of charges. See Criminal P. C. 
(1898), S. 222 (2). AIR 1965 Mys 128. 

-S. 477-A — Charge under Section 477-A. Penal 

Code, of falsification ol accounts during particu 
lur period — What prosecution should prove, 
stated — Evidence of similar false entries made 
previously — flow far admissible, indicated. See 
Evidence Act (1872), Section 14. 1965 (1) Crl 

LJ 565: AIR 1965 Mys 128. 

-Ss. 477-A and 408 — Offences under — Sanc¬ 
tion of Registrar not required for prosecution 
under Section 408 though it may be necessary for 
prosecution under Section 477-A. See Co-operative 
Societies—Madras Co-operative Societies Act (6 ol 
1932), Section 56 (3). 24 Cut LT 135: ILR (1958) 
Cut 140. 

-S. 477-A — Criminal P. C. 11898), Sec¬ 
tions 403, 235, 236, 237 — Previous conviction 

under Section 409, Penal Code — Subsequent trial 
under Section 477-A, Penal Code on same facts 
not barred. See Criminal P. C. (1898), Sec¬ 
tion 403. 1963 (1) Crl LJ 218: AIR 1963 Raj 14 
(DB). 

-Ss. 477-A and 409 — Criminal P. C. (1898), 

Sections 222 (2), 235 (1) — Misappropriation and 
falsification of accounts — Joint trial is proper 
since evidence in both cases will generally be 
same. See Criminal P. C. (1898), Section 222 (2). 
1955 Crl LJ 1520: AIR 1955 Sau 91 (DB). 

SECTION 478 

-Ss. 478, 486 — “Trade mark” — Includes non- 

reglstercd marks. 

In a prosecution under S. 48G. the evidence ol 
the complainanl need not be confined only to 
the trade marks registered under the Trade Marks 
Act, 1940. The expression as defined by S. 478 
applies to other marks also. The mere fact that 
a trade mark has been used tor several years by 
any person is sufficient to hold that trade mark 
is his and an infringement of it is punishable 
even though such a trade mark is unregistered. 
AIR 1955 NUC (All) 1996. 

-S. 478 — Trade mark by reputation — When 

established. 

If the Court is not satislied that the label which 
is to be found upon an article had been in ex¬ 
istence for 10/12 years as made out by the com¬ 
plainant. it is not possible to hold that the label 
had acquired Ihe reputation of a trade mark 
within the latter part of S. 478. 1956 Crl LJ 

1302: AIR 1956 Bom 700 (703) (Pt A) (Pr 8) (DB). 
-Ss. 478, 482 — Trade mark — Infringement of 

— Mark not registered — Evidence to establish 
ownership — Trade mark In surname. 

What the Court has to determine is whether 
the Trade Mark claimed by the complainant is 
distinctive mark, that is to say, a mark which 
is adopted to distinguish the goods of the pro¬ 
prietor of the particular Trade Mark from those 
of oilier persons. For that purpose it is necessary 
to ascertain the extent to which the user of that 
Mark has rendered it in effect distinctive of the 
goods in question. 


A declaration ol ownership for the purpose of 
registration is not evidence of legal ownership ol 
a Trade Mark, lor such a declaration represents 
nothing more than the opinion and claim of the 
declarant. 

The right to a surname that a man uses is 
shared with every person who elects to use the 
same name and consequently he has no monopoly 
in it. 

Where the complainant was a manufacturer of 
a fever mixture which had acquired a reputation 
in fever cases and was sold by the name of 
BurmaiTs Jury Tap in a red coloured carton 
with a design which had not been registered, the 
evidence that is required is that the complainant 
had established a trade mark in the name Burman 
and that person bought the complainant's medi¬ 
cine because it was contained in his carton, that 
is to say, a person who received the complainant’s 
carton would rely on linding in it the medicine 
which he Intended to purchase. If there was no 
such evidence then any one selling medicine in 
a carton so similar to that of the complainant as 
to mislead a purchaser into believing that he was 
actually purchasing the complainant's medicine 
would not be infringing the complainant’s Trade 
Mark. AIR 1951 Pat 289 (290) (Pr 2). 

SECTION 480 


-S. 480 — Applicability — Person stocking 

goods wrapped in wrappers bearing marks which 
are colourable imitation of genuine marks—Can¬ 
not be held lo have used any false trade mark 
or any false property within the meaning of Sec¬ 
tion 482 — Mere possession of such property does 
not amount to using such property in the manner 
contemplated by S. 480. See Penal Code (1860). 
S. 482. 1958 Cr U 1102: AIR 1958 All 643 (DB). 
-Ss. 480, 482, 486 — Scope — Colourable Imita¬ 
tion of trade-mark — Test. 

Section 486, I. P. C. refers to counterfeiting a 
trade mark or property mark. Where it is not 
a case of counterfeiting, but of a colourable imita- 
lion of the trade-mark, the offence will come under 
S. 480, I. P. C. punishable under S. 482, I. P. C. 
and not under S. 486. 


The test is not that the trade mark in question 
is an exact or substantial copy of the trade-mark 
used by the complainant, but whether the imila 
tion of the trade-mark of the complainant has 
been done in a manner likely to cause the trade¬ 
mark in question to be mistaken for the trade¬ 
mark of the complainant. It is the totality of 
impression which is likely to be left by the trade¬ 
marks in the mind of a probable purchaser that 
has to be considered; the differences on non- 
essential points are not important. Conviction and 
sentence altered from S. 486 to one under Sec¬ 
tion 482. I. P. C. AIR 1954 Pat 102, Disting. 
1956 Cr LJ 183: 1955 All U 701: AIR 1956 All 
132 (132 lo 134) (Prs 2, 4). 

-S. 480 — Question of intention depends on 

circumstances of each case. ILR (1961) Bom 841: 
1961 (2) Cri LJ 871: 63 Bom LR 563: 1961 Nag 
LJ 462: AIR 1962 Bom 29 (31) (PI C) (Prs 13, 16) 
(DB). 

-S. 480 — Intending purchaser need not be 

actually deceived. 

Section 480 of the Penal Code does not neces¬ 
sarily require that any intending purchaser should 
actually be deceived. It is sufficient if the decep- 
l„n in question is reasonably calculated to cause 
it to be believed that the goods so marked have 
a connection with the course of trade of a person 
with whom they have not any sucli connecUon. 
1960 Cr LJ 220: AIR 1960 Cal 63 (63) (P* A) 
(Pr 4) (DB). 
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-S. 480 — Question whether accused used 

wrappers with false trade mark — Id absence of 
evidence. Court con come to its own conclusion. 

Where the question is whether the accused used 
wrappers with false trade-mark thereon, the Court 
is quite competent in the absence ol any evidence 
to come to its own conclusion alter looking at 
the two wrappers etc. It is within its compe¬ 
tence to place itself in the position of an unwary 
purchaser. 1960 Cr LJ 220: AIR 1960 Cal 63 (63) 
(Pt B) (Pr 5) (DB). 

-S. 480 — Sentence — In appropriate cases 

only condign punishment will meet ends of lusticc. 
I960 Cr U 220: AIR 1960 Cal 63 (64) (Pt C) 
(Pr 14) (DB). 

-S. 480 — Offence of using false trade-mark 

— What prosecution has to prove — Trade-marks 
bearing different numbers — Offence. 

In order to establish a case under S. 480, the 
prosecution must prove that the accused marked 
his goods in a manner which reasonably showed 
lo others that the goods so marked were the 
merchandise oi some other person. It there is 
a distinguishing mark, such as different numbers 
on the labels, then it cannot be said with any 
justification that the accused is guiltv of passing 
off. Where the labels fixed on the packages ol 
the complainants’ bidis bore No. “16" whereas 
the labels on the bundles of the bidis of the ac¬ 
cused bore No. ‘19’. 

Held, that the accused could not be held guilty 
under S. 480. 1. P. C. 1958 MPC 60: 1958 Jab 
LJ 70: 1958 All LJ (Rev) 30: 1958 All WR (Sup) 
47 (1): 1958 MPLJ 182: 1958 Cr LJ 1041: 1958 
All Cr R 164: AIR 1958 Madb Pra 242 (243) 

(Prs 3, 4, 6). 

-Ss. 480, 482, 483, 486 — Counterfeiting of 

trade mark — Test — Likelihood of deception of 
unwary purchaser Is the real test — Test by com¬ 
parison of murks side by side Is not sound test. 

Where a manufacturer is selling his goods under 
a certain trade mark, the question, whether ano¬ 
ther manufacturer of such goods using similar 
mark is likely to deceive the public that they are 
purchasing the goods so manufactured by the 
former, is a question of fact to be decided on the 
evidence adduced; the vital element in such n 
case is the likelihood or possibility of deception 
or conlusion. 

Witnesses can be called to prove the circum- 

^rfd ee | S hn an 1 hC p ! nce in which ,he articles are 

vvhMhir' ih? ■* , pcrso " s who buy them, and 
whether they include persons who are illiterate 

IK ? oru ?|- . The ,cst of comparison of the marks 
side by side is not a sound one. 

reouirp 0 " ih 8 ?' Penal 1 Co ^ 0 • does not necessarily 
k lh ? “V intending purchasers should 

bon be 4? ce, X cd - 11 is sufficient, if the decep 

0 " k q K u “ , ' on 1 '1 reasonably calculated to cause 

it to be believed that the goods so marked have a 
connection with the course of trade of nerson 

If' U Up?" 1 ,h r CV haVC not anv such connection 

of the „& r0m ? , sl ? lple Iookl ,hat ,he set up 
• *i °“<?nding labels or wrappers is closely 

nnd bl ll' hC i Gel UD 0f lhe complainant’s goods 
'1 f nc , raI "PPcarancc. labels and colour sec 

of the JffSine eS m n l; al de,ails of ,hc "'rappers 

memory in such n me* w ^° trusts his 

of counterfeiting trad* ’ SUC i^ Use -* s an °^ e| tce 
Penal Code. ( 19401 ^) J? T P u °j. sIlable under 

AH 132. Rcl. on 1962 fn r Hw l SU A . IR 1956 
Orissa 52 (53) (Pr 4 ). 1 Cr LJ 358: 1M2 

Teat^of. 480, 482 Use of false trade-mark — 


The question in such cases is whether the alleged 
lalsi* trade-mark was likely lo deceive the buyers 
in thinking that they were buying not the goods 
of actual manufacturer hut that they were buy. 
mg goods of some other manufacturer. The tesl 
in such cases is not that the trade-mark in ques¬ 
tion is an exact or substantial copy of the trade¬ 
mark used bv the compalinant, but whether the 
imitation of the trade-mark of the complainant 
has been done in a manner likely* to cause the 
trademark in question to be mistaken for the 
trade-mark of the complainant. 

It is the totality ot impression which is likely 
in lie left by the trade-marks in the mind of a 
probable purchaser that has lo be considered. The 
dilferences on non-essential points are not im¬ 
portant; what is important is the main idea con- 
veved to the mind by the two trade-marks. If 
the marking on the goods or on the package in 
which the goods are marketed, are similar in 
design, shape, and colour scheme with the mark¬ 
ing of the complainant, it must be held that, 
although there may be differences in details be¬ 
tween the two markings, the markings used by 
the accused were calculated to mislead the buyers. 

The test of comparison of the marks side by 
side is not a sound one, since a purchaser will 
seldom have the two marks actually before him 
when he makes his purchase; and marks with 
many differences may vet have an element of 
similarity which will cause deception, more especi¬ 
ally if the goods are in practice asked for bv a 
name which denotes the mark or the device on 
'' i> A ± R „ 1940 r PC 86 ' Rel - on - ,96 3 BLJR 418: 

, 32 Pal 615: 1964 Cr U ,6,: AIR 1654 Pat 
102 (103 to 105) (Pt A) (Prs 8, 12) (DB). 

—-Ss. 480. 482 — Applicability — Seller or 
S * .«*£ ™ nnu,Bcturer using false trade-mark 

Persons who merely sell or stock the goods of 

^LT? Uf t C, , U . re . r ? ho uses a false trade-mark 

Ton" he l d L have ei,her c0 >umilted the of- 
lencc under S. 480 or to have abetted the com- 

rmssmn of .1 1953 BUR 418: ILR 32 Pat 615: 

IP? 19) /dB) A,R 1964 Pa * 102 ,,05) (Pt ^ 

SECTION 482 

SYNOPSIS 

(Penal Code (I860), S. 482.) 

1. Applicability, 

2. Procedure. 

3. Counterfeiting - Meaning of. 

4. Evidence and Proof. 

5. Sentence. 

L Applicability. 

*PP ,,c a bU, »y ~ Person stocking 
re wh,eh 

?ss r mp|i. ; s 

properly mark witWn lif t™* ° r , anv falso 

l>erson C bef S orT e h hing b ^ ^ done b^a 

Mere possession therefore 'does^no 1 }*'’ 6 

using such property in tlfo 2. « * amoun ‘ to 

££ ?4 'iSv 7 N " 
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andise Marks Ac! (1889). Ss. 6. 7 — Trade Marks 
Act (1940). Ss. 21, 25. 

In all cases where it is alleged that the same 
kind of goods are being passed olT under a coun¬ 
terfeit trade mark, it is the duty of the Court to 
lind out whether or not the mark is counterfeit 
having due regard to the similarity or otherwise 
ot the marks and the circumstances connected 
with the case. The principle in all these cases 
is, what is the elTect of the particular trade mark 
on an unwary purchaser, and whether or not 
that purchaser would be deceived by the use of 
that particular trade mark. There may be some 
diirerence in the designs and yet the Court ma> 
come to the conclusion that the use of marks is 
calculated to deceive. It is this test which must 
be applied in considering the question at issue. 
(1942) l All ER 615. Rel. on. 

Having due regard to the language of the sec¬ 
tions used in the Penal Code, the test is the same. 
The sections do not require that the user of the 
mark must actually defraud anyone; the use must 
be reasonably calculated to cause any person to 
believe that the goods so marked or any goods 
contained in any such receptacle were of a 
nature or quality diiTerent from the real nature. 
1961 (21 Cr LJ 871: 63 Bom LR 663: 1961 Nag 
LJ 462: ILR (1961) Bom 841: AIR 1962 Bom 29 
(31) (Pt B) (Pr 13) (DB). 

- S. 482 — Complaint against company and its 

two directors under Ss. 6 and 7 and Ss. 486. 485 
and 482, I. P. C. — No proof of guilty intention 
against directors — Applying false description to 
goods — What is — Company held guilty under 
S. 6 — No offence by Directors. See Merchan. 
disc Marks Act (1889), S. 6. (1959) 61 Bom LR 

603. 

-Ss. 482 and 485 — Applicability — Trade 

Marks Act (1940), Ss. 2 (f), 12, 44 (2) — Con¬ 
tainers bearing complainant's trade mark recover¬ 
ed from shops of accused — Complainant's pro¬ 
duct removed and spurious stuff substituted — 
Offence. 

Held on .facts that the charges under Ss. 482 
and 485 were established against the accused and 
the burden was on accused to prove that he had 
acted without intent to defraud. 1961 (1) Cr LJ 
488: ILR (1961) 1 Cal 598: AIR 1961 Cal 240 
(246) (Pt H) (Prs 30, 32, 33) (DB). 

-S. 482—Using a false trade mark — Ques- 

tlon whether general get-up of bldl katta of ac¬ 
cused Is colourable Imitation of Bldl Katta of 
complainant — Factor which Court has to take 
Into consideration — Evidence of witnesses — 
Value of. 

In a prosecution under S. 482, Penal Code, for 
using a false trade mark, where the gravamen of 
the charge was that the accused marked the tissue 
paper containers of the Bidi kattas manufactured 
by them in a manner reasonably calculated to 
cause it to be delivered that they were the Bidi 
kattas of the complainant's firm, the Court has 
to decide for itself bv looking at the two marks 
whether the general ‘get-up* of the katta of the 
accused is a colurablc imitation of the ‘Katta’ of 
Ibc complainant. 

The evidence of witnesses that the mark of the 
accused was a colourable imitation or calculated 
to deceive an unwarv purchaser would only be 
their opinion on matter on which the Judge has 
to give his decision. He cannot surrender his 
own dependent judgment to any witness whatever. 

Hold, on a comparison of the two marks the 
mark of the accused was a colourable imitation 
of the mark of the complainant and was likelv 
to deceive an unwarv purchaser of the class which 
usually purchases the bidies in question. The dif- 


S. 482, Note 1 

ference in number was not such a prominent 
variation. 1962 Jab LJ 1091: 1962 MPC 228: 1962 
MPLJ 709: 1962 (2) Cr LJ 551 (554) (Prs 8. 9, 
11, 12) (Madh Pro) (DB). ’ 

Ss. 482, 483, 486 — Scope — Trade Marks 
Act (1940), S. 68 — Offences under — Held that 
putting the two phials and the two cartons to¬ 
gether. there is not the slighest doubt in spite of 
some petty differences, that the goods of the res¬ 
pondent are an imitation of the goods of the 
complainant's master and that unwary public are 
liable to be misled bv the resemblance. ILR 37 
Pol 1100: 1959 Cr LJ 1463: AIR 1959 Pal 554 
(555, 556) (PI A) (Prs 8, 12) (DB). 

—S. 482 — Seller or stockist of manufacturer 
using false trade-mark — Cannot be held to have 
either committed the offence under S. 480 or 
abetted the commission of it — In that view of 
the matter their conviction under S. 482/109 can¬ 
not possibly be upheld. See Penal Code (I860). 
S. 480. AIR 1954 Pat 102 (DB). 

2. Procedure. 

-—S. 482 — Trial for offence under Essential 
Commodities Act — Evidence also disclosing of¬ 
fence under Ss. 482 and 485, Penal Code — Magis- 
Irate can frame charge also under Ss. 482 and 
485. without there being a complaint — There 
is no bar to the taking ot cognisance of offence 
under Ss. 482 and 485. in the sense that there 
is no provision in Code of Criminal Procedure 
which obliges the person whose trade-mark rights 
have been infringed to be the complainant in the 
case. See Criminal P. C. (1898), S. 190. 1961 

(1) Crl LJ 488: AIR 1961 Cul 240 (DB). 

- S. 482 — Charge wrongly framed — Effect 

—Wherein a charge under S. 482 the word "uses" 
was not found, it was held that since no pre¬ 
judice was caused to the accused the trial was 
not vitiated. 

Even if a charge is wrongly framed the con¬ 
viction is not liable lo be quashed unless and until 
prejudice has occurred to the accused. AIR 1956 
SC 116, Rel. on. See Criminal P. C. (1898), Sec- 
lion 537. 1901 (1) Crl LJ 488: AIR 1961 Cal 240 
(DB). 

-S. 482 — Charge — Defence — Registration 

under Trade Marks Act — If valid plea. 

The fact that trade-mark has been registered bv 
the accused is no answer to the offence of using 
false tradc-mnrk as defined in S. 480. Even in 
cases where a trade-mark has been registered 
under the Trade Marks Act 1940. the Court is 
not bound bv any opinion express or implied of 
the oll'iccr empowered to register the trade-mark: 
the Court must come to its own conclusions as 
to whether or not the trade-mark in question was 
likely to cause deception. 1953 BLJR 418: ILR 
ILR 32 Pat 515: 1954 Cr LJ 161: AIR 1954 Pat 
102 (105) (Pt B) (Pr 16) (DB). 

- S. 482 — Trade mark — Infringement of — 

Mark not registered — Evidence to establish 
ownership — Trade mark in surname — A declara¬ 
tion of ownership for the purpose of registration 
is not evidence of legal ownership of a trade 
mark, for such declaration represents nothing 
more than the opinion and claim of the declarant 
— The right to a surname that a man uses is 
shared with every person who elects to use the 
some name and consequently he has no monopoly 
in il. See Penal Code (1860). Section 478. AIK 
1951 Pat 289. 

3. Counterfeiting — Meaning of. 

_S. 482 — Scope — Colourable imitation of 

trade-mark - Test - Test is not that the trade- 
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mark in question is an exact or substantial copy 
of the trade-mark used bv the complainant but 
whether the imitation of the trade.mark of the 
complainant has been clone in a manner likely to 
cause the trade mark in question to be mistaken 
for trade mark of the complainant. See Penal 
Code (1860), S. 480. 1956 Cri U 183: AIR 1956 
AH 132. 

-Ss. 482, 485 — Counterfeiting of trade-mark 

— It is bv no means necessary that there should 
he absolute identity — The proper test is whether 
the general get up is ligclv to deceive the unwary 
purchaser. 1961 (11 Crl LJ 488: ILR (1961) 1 
Cal 598: AIR 1961 Cal 240 (247) (Pt I) <Pr 34) 
(DB). 

-S. 482 — Counterfeiting of trade-mark — 

Tesl — Likelihood of deception of unwary pur¬ 
chaser is the real test — Tesl bv comparison ol 
marks side bv side is not sound test — The matter 
must be considered from the point of view of 
the ordinary unwary purchaser and the totality 
of the impression gained on seeing the labels and 
wrappers in question when offered for sale. See 
Penal Code (I860). S. 480. 1962 (1) Cri LJ 358: 

AIR 1662 Orissa 52. 

——S. 482 — Counterfeiting — Meaning of. See 
Penal Code (1860). S. 28 (2). (1962) 4 OJD 47. 

-S. 482 — Use of false trade-mark — Test of 

— Test of comparison of the marks side bv side 
is not sound one — It is the totality of impression 
which is likely to be left bv the trade-mark in 
the mind of a probable purchaser lhat has lo be 
considered. See Penal Code (I860). S. 480. 1954 
Crl U 161: AIR 1954 Pat 102 (DB). 

4. Evidence and Proof. 


-Ss. 482, 485 — Evidence — Customer aggriev¬ 
ed by use of counterfeit mark need not personally 
come before Court. ILR 22 Mad 488. Distinguish¬ 
ed. 03 Bom LR 503: 1981 Nng LJ 462: 1901 (2) 
Cr LJ 871: ILR (1001) Bom 841: AIR 1962 Bom 
29 (32) (Pt D) (Pr 17) (DB). 

-S. 482 — Conviction for affixing counterfeit 

mark — Essentials. See Merchandise Marks Act 
(1889). S. 7. (1959) 61 Bom LR 603. 


-Ss. 482, 485 — Proof of actual sale not neces 

sary. 

It is not necessary lo prove actual sale for th< 
purpose of bringing the charge under S. 482 o: 
S. 485. home to the accused. It would be cnougt 
if circumstances arc proved to establish that th< 
hns hearing counterfeit trade mark were actualh 
stored for sale. The elements of the offence: 
charged do nol require proof of nnv person hav 
ing been actually deceived. It is enough if thi 
circumstances proved are sufficient to establish 
D ^ sp £ rll i' e . buvers were likelv to be deceived 

I 1 *. Cr U ILR (1061) 1 Cal 698: AIF 
1901 Cal 240 (247) (P* J) (p P 36) (DB). 

—-S. 482 — Nature of evidence. 

W hether simiJar marks used by the accused wa: 
likety to deceive the public that they were pur 

f he /?° d t of . t,lc c °mplainant is a ques 
Uon of fact to be decided on the evidence or 

Uon° r< !h fl | The £ U ?k U0n ‘ S ,he probabn ‘>V of decep 

fal e L S r Hn Cr ° r 001 ,he accusod werc usip * 
mai ? , manner reasonably calculatec 

/ au ‘ c to b c believed lhat the properly « 

fninart in marked - , or anv Property or Roods con 
aincd in anv such receptacle so marked belont 

m.,? a a 0 ' vhom ,hev do not belong Thi- 
may depend, on a number of matters as well "t 

UP TiRrno PcVl f marks , - * S V* 

up. 4 AIR 1940 PC 86, Rel. on. (1962) 4 Orlast 


5. Sentence. 

-Ss. 482, 485 — Sentence — Merchandise 

Marks Act (1889), Ss. 6, 7. 

No protection ran be afforded if persons are 
lei off with light fines for offences of counterfeit¬ 
ing trade marks. There may be cases when the 
offence is committed inadvertently in which case 
a small line may he justified. When however, 
there is systematic policy of pursuing another in 
using his trade mark it becomes a different 
matter. AIR 1936 Pat 579. Not foil. 1961 (2) 
Cr LJ 871: 63 Bom LR 563: 196! Nag U 462: 
ILR (1901) Bom 841 : AIR 1902 Bom 29 (32) 
(Pt E) (Pr 20) (DB). 

-Ss. 482, 486 and 487 — Applicability — False 

trade-mark on description to goods — Offence 
— Sentence — Deliberate false representation to 
public — Offence committed was not merely of 
a technical nature and honco it was necessary 
to impose deterrent punishment. See Merchandise 
Marks Act 118891. S. 2 13) 52 Cri LJ 431: AIR 

1951 Bora 45 (DB). 

SECTION 483 


-S. 483 — Counterfeiting trade-mark — Tests 

_— Duty of Court indicated — In all cases where 
it is alleged that the same kind of goods are 
being passed off under a counterfeit trade mark, 
it is the dutv of the Court to find out whether or 
u°l *he mark is counterfeit having due regard ta 
the similarity or otherwise of the marks and the 
circumstances connected with the case. The prin¬ 
ciple in all these cases is. what i<= the effect of 
the particular trade-mark on an unwan* purchaser 
and whether or not the purchaser would be deceiv¬ 
ed bv the use of that particular trade-mark. See 
Penal Code (I860). Section 482. 1961 (2) Crl U 
871: AIR 1962 Bom 29 (DB). 

- S. 483 — Counterfeiting of trade mark — 
lest — Likelihood of deception of unwary pur¬ 
chaser is the real test — Test by comparison of 
marks side by side is not sound test — The 
matter has lo be considered from the point of 

r' e A 0f ,icAv 0r r ina !; y unwar V Purchaser. See Penal 
££ »»»). 5. 48 °- >982 (1) Crl LJ 368: AIR 
1962 Orissa 52. 

-S. 483 — Trade Marks Act (1940). S. 68 — 
OiTenres under, held committed, in the facts of 
ihe case — Design of carton of the respondent is 
exactly similar to lhat of the complainant with 
he very slight difference in name—In spite of 
this petty difference the respondent’s goods arc 
an mutation of the goods of the firm of com 
plainant s master and that unwary public are 
liable *<» be misled bv the resemblances. See 

m. P.;V(DB). S 182 ' ,0 “ Crl u ,4#3; A1B 


SECTION 484 

Use of %ien« P,ICOblU,y “ A « mBrk ,nbel ~ 

by A The A r?n| r ii ^ bel ‘ S rea,lv a labcl Prescribed 
hi « Ce nlral Government and cannot be said to 

counterfeit* ^ a public servant. By using a 

fore he f >.iw A 1 n ' a iI’ k nbc ".Person cannot there 

Sectio b n 484 d I d'T <2E^ ,ed an offence unde, 
.ection 484, I. P. C. 1959 Cr LJ 38' II R tiar.fn 

(DB)! 63: AIR 1059 CflI 32 (35) (P ' c > ( p r >3) 

SECTION 485 

,T Possession of properly mark — 

s-_S •S-f-HE—S 
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secution to prove bv satisfactory evidence that 
recoveries were made from portion of house ip 
possession of the accused — Criminal P. C. 
(1808). S. 244. 1964 All Cri R 93: 1964 All WR 
(HC) 105. 

S. 485 — Counterfeiting trade mark — Tests 

— Duty of Court indicated — In all cases where 
it is alleged that the same kinds of goods are 
being passed oft under a counterfeit trade mark, 
it is the dutv of the Court to find out whether or 
not the .mark is counterfeit having due regard to 
the similarity or otherwise of the marks and the 
circumstances of the case. The principle in all 
these cases is. what is the effect of the particular 
trade-mark on an unwary purchaser and whether 
or not the purchaser would be deceived bv the 
use of that particular trade-mark. The sect ions 
do not require that the user of the mark must 
actually defraud anyone; I he use must be rea¬ 
sonably calculated lo believe that the goods so 
marked were of a quality or nature different 
from the real nature. See Penal Code (1860). 
S. 482. 1961 (2) Cri LJ 871: AIR 1962 Bo m 29 
(DB). 

-S. 485 — Evidence — Customer aggrieved bv 

use of counterfeit mark need not personally come 
before Court. See Penal Code (1860). Sec. 482 

1961 (2) Cri U 871: AIR 1962 Bom 29 (DB). 

-S. 485 — Sentence — No protection can be 

afforded if persons are let off with light fines 
for offences of counterfeiting trade-marks — 
Merchandise Marks Act (1889). Ss. 6. 7. See Penal 
Code (1860). S. 482. 1961 (2) Cri U 871: AIR 

1962 Bom 29 (DB). 

-S. 485 — Complaint against company and its 

two directors under Sections 6 and 7 and Sec. 
lions 486. 485 and 482. I. P. C. — No proof ol 
guilty intention against directors — Applying 
false description to goods — What is — Com¬ 
pany held guiltv under Section 6 — No offence 
bv directors. See Merchandise Marks Act (1889). 
S. 6. (1959) 61 Bom LR 603. 

-S. 485 — Conviction for affixing counterfeit 

mark — Essentials. See Marchandise Marks AH 
(1889). S. 7. (1959) 61 Bom LR 603. 

-S. 485 — Trade Marks Act (1940). Ss. 2 (f). 

12, 44 (2) — Containers bearing complainant’s 
trade mark recovered from shops of accused — 
Complainant's product removed and spurious 
substituted — Offence under Ss. 482. 485. held 
established. See Penal Code (I860). S. 482. 1901 
(1) Cri U 488: AIR 1961 Cal 240 (DB). 

-S. 485 — Trial for offence under Essential 

Commodities Act — Evidence also disclosing 
offence under Sections 482 and 485. Penal Code 

— Magistrate can frame charge also under Sec- 
lions 482 and 485. without there being a com 
plaint — It is not also necessary that the party 
aggrieved must himself make a complaint—Cri 
minal P. C. (1898), S. 237. See Criminal P. C 
(1898). S. 190. 1961 (1) Cri LJ 488: AIR 1961 Cal 
240 (DB). 

-S. 485 — Counterfeiting of trade mark — 

It is bv no means necessary that there should be 
absolute identity — The proper test is whether 
the general get-up is likely to deceive the unwan 
purchaser. See Penal Code (1860), S. 482. 1981 
(1) Cri U 488: AIR 1961 Cal 240 (DB). 

-S. 485 — Proof of actual sale is not neces¬ 
sary for bringing home to the accused charge 
under S. 482 or S. 485 — Elements of offences 
charged do not require proof of any person 
having been actually deceived. See Penal Code 
(I860), S. 482. 1901 (1) Cri LJ 488: AIR 1961 
Cal 240 (DB). 


-Ss. 485 — Burden erf proof — S. 28, Expl. 2 

— Scope. 

The first part of Section 485 is concerned with 
making or possessing anv instrument for the pur 
pose of counterfeiting a trade mark or property 
mark, whereas, the second part is concerned with 
possession of a trade mark or property mark for 
the purpose of passing off. 

The general onus of making out the ingredients 
ol the offence rests upon the prosecution and can 
he discharged bv praying in aid the presumption 
which arises under Expl. 2 to Section 28. It is 
to he observed, however, that the prosecution 
must call relevant evidence to lav the foundation 
for a presumption under Expln. 2 as the pre 
sumption, whereby an intention to practise decep- 
• ion can ho established, is rebuttable. 

A drug company manufactured and sold cer 
tain drug in paper cartons with their registered 
trade mark thereon. On information that spuri 
oils drug was being sold with the counterfeit of 
the said trade mark, it lodged a complaint and 
in pursuance of a search warrant certain blocks 
for manufacturing the counterfeit of the trade 
mark ns well as thick paper cartons with the 
counterfeit trade mark printed upon them were 
recovered from two printing presses and from 
the accused, who was charged under S. 485, 
I. P. Code, under both the parts. 

Held, that the possession of the blocks and of 
a huge quantity of counterfeit cartons, in the cir 
cumstances of the case gave rise to the inference 
that such possession was either for the purpose 
of counterfeiting a trade mark or for the pur¬ 
pose of passing off. 

(2) That the said counterfeit trade mark in 
the shape of cartons was for the purpose of 
passing off spurious goods for genuine goods, and 
that the accused was thus guiltv of the offence 
under Section 485. 1954 Cr U 841: 58 Cal WN 
96: AIB 1954 Cal 277 (278. 279) (Prs 7 to 9, 12) 
(DB). 


-S. 485 — Constitution of India. Art. 20 (2) 

— Second prosecution based on different sets of 
counterfeit labels on different occasions at dif 
ferent places — Such prosecution held not in 
violation of Art. 20 (2) or S. 403, Criminal P. C. 
See Constitution of India. Art. 20 (2). 1960 Cri 
LJ 609: AIR 1960 Madh Pra 149. 


-Ss. 485 and 480 — Applicability — Infringe- 

nent of trade mark — Aggrieved party not taking 
icllon within time limited by S. 15, Merchandise 
darks Act — Prosecution — If barred* 

Trade mark offences being principally offences 
gainsl properly are non-cognizable offences, the 
eal complainant being the person directly affect- 
d bv the infringement in question. If the suf- 
erer. therefore, does not proceed to take action 
I’jthin time envisaged by the relevant provisions 
»f a special AH embracing the field the penal 
irovisions of Indian Penal Code cannot keep the 
emedv alive. 

Where the prosecution for offences under Sec- 
ions 485. 486. I. P. Code were started more than 
hrec years after its commission and the 
iggrieved persons whose trade marks had been 
nfringed had not taken any action for all these 
rears the prosecution would be barred in view 
>f Section 15, Merchandise Marks Act. I960 Cr 
J 1656: AIR 1960 Pun.| 641 (642) (PI B) (Prs 
i. 6). 

SECTION 486 


SYNOPSIS 

(Penal Code (18001. S. 486.) 

1. Applicability. 

2. Counterfeiting of trade mark — Tests. 
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3. Taking of precautions. 

4. Burden of proof. 

5. Innocently — Meaning of. 

6. Counterfeit — Meaning of. 

7. Procedure. 


1. Applicability. 


-S. 486 — Complaint against company and 

ils two directors under Ss. 6 and 7 and Sec¬ 
tions 486, 485 and 482. I. P. ('.. — No proof ol 
guilty intention against directors — Applying 
false description to goods — What is — Com 
panv held guilty under Section 6 — No offence 
bv directors. See Merchandise Marks Act (1880). 
$. 6. (1959) 61 Bom LR 603. 

-S. 486 — Conviction for affixing counterfeit 

mark — Essentials. See Merchandise Marks Ad 
(188ft). S. 7. (1959) 6! Bora LR 603. 

-S. 486 — Offence under — Essentials — 

Long existence of label not prayed — No imita¬ 
tion or infringement. 

It is not necessary to constitute an offence, 
under Section 486 that the label should he exaclh 
identical. If there is similarity between the two 
labels so as lo mislead an unsuspecting customer. 
Ihe requirement of the law is satisfied. But 
where upon the evidence it is found that the 
complainant lias not proved that his label had 
been in existence for 10 to 12 years as suggested 
by him. it is not possible to hold that the ac¬ 
cused has committed an infringement of the 
label. If il had been shown by the complainant 
that his label was in existence for a long time, 
that is lo say. for at least 10 lo 15 years, then it 
would be possible lo hold that there was a re¬ 
semblance between the labels. 1956 Cr LJ 1302: 
AIR 1956 Bom 700 (703) (Pt B) (Pr 9) (DB). 


~—Ss. 486, 482 and 487 — False trade descrip¬ 
tion — Description indicating false place ol 
manufacture — Falls within the definition of 
“false Irade description” as contained in S. 2 (3) 
of Merchandise Trade Marks Act — The accused 
were guilty under Sections 6 and 7 of that Acl 
as well as under Ss. 482. 486 and 487 of I. P. C 
See Merchandise Marks Act (18891. S. 2 (3). 52 
Crl L.I 431: A IB 1951 Bom 45 (DB). 


S. 486 — Applicability — Infringement o 
Irade mark — Wrapper of certain soap — Pro 
tected marks not used bv accused — No Infringe 
ment — (Indian Merchandise Marks Acl (1889) 
S. 7). 

Where, though Ihe word ‘Rexona' was regis 

lered under ihe Trade Marks Act and a labe 

with certain marks shown in the certificate o 

registration was also found to have been pro 

tccted bv registration, the complainant-Corapam 

had not trade mark right in respect of the wrap 

pers of Rexona . and no evidence was given tha 

any purchaser was likely to be deceived bv th. 

wrappers used by the accused as the mark 

shown in the registration certificate of ‘Rexona 

did not appear on the. wrappers of the ‘Rihann 

*hich was being manufactured bv the accused. 

Held, that the accused could not be convictet 

9P9. ai A^ of lradc mnrk - 1960 Cr L* 

222. AIR I960 Cal 119 (119) (Pr 5) (DB). 

—-S. 486 --- Trade Marks Act (1940) S 68 - 

Phe rase '"^Resemhl COmm . il,ed : in ^e facts o 
JULa c Resemblances in the cartons of th. 

,h “ e ° f 'S' 1 

lie_in *niio m tu n a .? , mis *ead unwary pub 


2. Counterfeiting of trade mark — Tests. 


-Ss. 486, 28 — Counterfeit trade mark — 

What is — Article repainted including trade 
mark — Trade mark is not counterfeit. 

A counterfeit Irade mark is one bv means of 
which resemblance lc» a genuine article is in¬ 
tended lo deceive «*i l.» lead a purchaser to 
imagine that the counterfeit is in reality the 
genuine article. Therefore, if a trade mnrk of a 
company is pul np an article belonging to ni 
manufactured by that company, then Ihe trade 
mark is not counterfeit. An article does not 
cease lo bo llie manufacture ol a particular com 
panv merely because it has l^mmc old or Ihe 
Irade mark on il has faded. Thus if a “Hercules” 
bicycle is repainted including ils Irade mark il 
cannot be said that the Irade mark is counter¬ 
feit. Similarly, if a trade mark label on a hot lie 
is lorn off and another is affixed, il cannot be 
suggested that the Irade mark is counterfeit 
because the article being genuine, there can be 
no intention to deceive. (Ingredients of offence 
under Section 480 staled). 1962 All LJ 1038: 1962 
AH Cr R 455: 1962 Al! WR (HC) 821: 1963 (1) 
Cri LJ 282: AIR 1963 All 133 (134) (Pt A) (Pr 6). 

— S. 486 — Scope — Colourable imitation ol 
trade mark — Test — Tesl is not that the trade 
mark in question is an exact or substantial copy 
o| trade mark used bv complainant, bill whcthei 
the imitation is likely to cause trade 
question lo he mistaken for the trade 
the complainant -- Offence of colourable 
of trade mark falls under Section 480 
under S. 486. See Penal Code (1860). 

1956 Cri U 183: AIR 1936 All 132. 

486 “ Counterfeiting Irade mark — Tests 

— Diitv of Court indicated — I n all cases where 
it is alleged that Ihe same kinds of goods are 
being passed off under n counterfeit trade mark, 
it is the duty of the Court to find out whether 
or not the mark is counterfeit having due re 
gard to the similarity or otherwise of the marks 
.and the circumstances connected with the case. 
Ihe principle in all these cases is. what is the 
effect ol the particular trade mark on nr 
unwary purchaser, and that whether or not (he 
purchaser would he deceived bv the use of 

l ?2L? ,ir J ,ru,ar lrade mark. See Penal Code 
(I860). S. 482. AIR 1962 Bom 29 (DB). 

T.Z S ' 48 T 6 l ’^ u Cm i nto J fc l , in^ of Irade mark — 
rh! • .u " i d of dorc Ph°n of unwurv pur. 
marks" l-A ^ ~ comparison 

marks side bv side is not sound test — 
matter must he considered from the 
I**?* <>f f ordinnrv unwary Purchaser 
otanty of the impression gained on seeing moots 

w D ”3*£ J , . n ,S' io » *hen offered for sole. 

(I860). S. 480. 1962 (1) Crl LJ 


mark ol 
mark of 
imitation 
and not 
S. 480 


of 
The 
point of 
and the 
seeing labels 


Sec Penal Code 

358: AIR 1982 Orlssn 


52. 


3. Taking of precautions. 

,C }.~ Fall " re 10 *«ke reasonable p 
muttons — Moreover arcusrd havino reason 

him HeTrl' nenCSS °, f . mnrk "P°" Coods sold 

Vm d, t /n" sc<l!! aci di<1 not fall uni 
^ Bom LR 795: 1953 Cri ? i a, 
AIR 1053 Bom 85 (88) (Pt C) (Pr 7) (DB)! 

iiTTV^S' - 0» 

The statute requires taking of precautions a 

bore a counterfeit trade mark. That P 
from Ihe fact that really speaking there is P 
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such thing from the real point of view as gross 
negligence. Negligence is the breach of duty to 
take proper care and once there is a breach of 
Uia» duly, it does not make any difference from 
die legal point ol view how gross or how small 
that breach is. 54 Bom LH 795: 1953 Cr| U 408: 
AIR 1953 Bom 85 ( 88 ) (Ft D) (Pr 7) (DB). 

4. Burden of proof. 

-S. 486 — Burden of proof — Trade mark on 

articles not proved to be counterfeit — There is 
no question of proving innocence of accused. 

It is onlv when it is proved that an accused 
person has sold or exposed or had been in pos¬ 
session for sale or anv purpose of trade or manu¬ 
facture anv goods or things with a counterfeit 
'rade mark that the onus will lie on him to show 
dint he acted honestly and did not commit an 
offence. Where it is not proved that the trade 
marks on the articles recovered from the accused 
are counterfeit, there can be no question of the 
accused proving his innocence. 1962 All LJ 1038: 
1962 All Cr R 455: 1962 All WR (HC) 821: 1963 
(1) Cr U 282: AIR 1963 All 133 (134) (PI B) 
(Pr 7). 

-S. 486 — Onus of proof — Nature of. 

Section 486. I. P. Code, casts an onus upon 
the person charged which has to be discharged 
in compliance with liie provisions of the section 
itself. Once the prosecution has laid Ihe founda 
'ion of a charge by proving generally the cir¬ 
cumstances which would lead to a reasonable 
inference that an offence under Section 486 has 
been committed it becomes the dutv of the per¬ 
son charged to prove the circumstances set out 
in the section in order that he might reasonably 
claim an acquittal. Ordinarily, speaking, the 
onus lies on the prosecution, but in a case of 
this kind where a specific provision in the Code, 
punishing the offence lavs a burden on Ihe per 
son charged, he has to discharge the onus that 
has been laid upon him. In Ibis sense, therefore. 
Section 486 is indeed different from the other 
sections of the Code. 1956 Cr LJ 738: AIR 1956 
Cal 260 (262) (Pi C) (Pr 7). 

5. Innocenlly — Meaning of. 

-S. 486 — “Reasonable precautions” — Mean¬ 
ing of — Mens rea — Proof — Necessity. 

The offence of rounterfeiting will be complete 
as soon as Ihe various acts mentioned in the sec. 
tion as forming ingredients of the offence have 
been established. The section makes no reference 
to mens rea or a guilty state of mind. After the 
proof of the essential ingredients, the burden 
shifts on to the accused to prove the existence 
of circumstances, which will lake the case either 
within the ambit of Clauses (a) and (hi oi 
Clause (e). Clause (c) will apply only when 
first two clauses do not come into operation. The 
words "having taken all reasonable precautions” 
in Cl. (a) must be read in conjunction with the 
concluding words of that clause, namely ‘had no 
reason to suspect the genuineness of the mark" 
That means that the precautions, which the ac 
cused is expected to take, have relation to the 
examination of mark and his coming to the con¬ 
clusion that after having taken all reasonable 
precautions, he had no reason to suspect that 
the mark was a false or a counterfeit mark. The 
verv fact that accused No. 1 (owner) thought it 
fit to give specific instructions to accused No. ? 
his servant not to deal in objectionable goods, 
indicates that accused No. 1 had suspicion in 
that respect. It may also be said that he had a 


S. 486. Note 4 

guiltv conscience in that matter, where he was 
alreadv proseculed once and had given an under 
taking that he would not deal in objectionable 
goods. 63 Bom LK 69: 1961 Nag LJ 71: 1961 (2) 
CH LJ 66 : ILR (1961) Bom 248: AIR 1961 Bom 
203 (205) (Pt A) (Prs 9, 10) (DB). 

-S. 486 — Mens rea — If essential Ingredient. 

The language ol Section 486 bv necessary im 
plication leads to the inference that mens rea in 
its ordinary sense, does not form an essential 
ingredient for an offence under Section 486. 
There should be mens rea in Ihe sense of an 
intention lo do a thing forbidden by law. The 
verv fact, that the accused has kept in the shop 
goods containing counterfeit trade mark shows 
bv necessary implication that he has an inten¬ 
tion to do an art which is forbidden bv the 
statute. (1925) 1 KB 129 and (1951) 2 KB 631 
and AIR 1953 Bom 85. Bel. on. 63 Bom LR 69: 
1961 Nag LJ 71: 1961 (2) Cri U 66 : ILR (1961) 
Bom 248: AIR 1961 Bom 203 (206) (Pi B) (Pr 
12) (DB). 

7 —S. 486 (c) — "That otherwise he had acted 
innocently" — Words explained — Innocenth 
means ’without anv intention to do the act which 
was forbidden bv the statute', and the words 
' that otherwise he acted innocently" have ap 
plication where the accused had acted inadverten 
Iv or under a misapprehension or mistake ol 
fact. 54 Bom LR 795: 1953 Cri LJ 408: AIR 1953 
Bom 85 (87. 88 ) (Pt A) (Prs 5, 6 ) (DB). 

-S. 486 — Burden of proof — “Innocently"— 

Meaning — Question of mens rea — Proof of. 

In the case of a prosecution for offence under 
S. 486. I. P. Code, it the accused can show lhal 
he had taken all reasonable precautions against 
committing the offence and that he had at the 
time of the commission of the alleged offence no 
reason lo suspect the genuineness of the mark 
on the article his case comes within Cls. (a) .and 
(hi of the section. 

"Innocently" means "without anv intention to 
do the act which was forbidden bv the statute". 
What the statute forbids is the selling or keeping 
for sale of an article which has gol upon it a 
counterfeit trade mark without making enquiries 
and without having anv reason to suspect the 
genuineness of its trade mark. If therefore, no 
enquiries which ought to have been made and 
there is reason to suspect the genuinenes of the 
trade mark, it cannot he said that there is ab¬ 
sence of anv intention to do the act which was 
forbidden bv the statute. In such cases mens 
rea for the statute is not the same as in cases 
where the prosecution had to show a particular 
state of mind. It is sufficient to show that there 
was an intention on the part of the accused to 
do the act forbidden bv the section. 22 Bom Cri 
Cns 8 : 54 Bom LR 795: 54 Cr U 408: AIR 1953 
Bom 85 (87) (Pt B) (Pr 5) (DB). 

6 . Counterfeit — Meaning of. 

%-S. 486 — ‘Counterfeit’ — Meaning — Colo¬ 

urable imitation — Exart imitation not essential 
— Existence of resemblance which might cause 
deception is enough to raise presumption of in¬ 
tention to deceive. See Penal Code (I860). S. 28. 
10 R 0 Cr U 1017: AIR 1060 SC 660. 

-S. 486 — ‘Counlerfeit’ — Meaning of — Colo- 

nrable Imitation. 

A counterfeit trade mark would be a trade mark 
which purports to be a genuine trade mark but 
is in reality not so and it would so purport onlv 
when il is a copy of Ihe other.though not an 
absolutely exact copy in even* detail. 
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A mark ran be >airl ti« be a colourable imit:• 
lion of another mark when ii is not really an 
imitation of anv other mark but just appears to 
be so and ran pass olT as surh. Where the soap 
.~akcs recovered from the possession of the aroused 
do not purport to he Sunlight soap, but the label.' 
have different names and do not repeat all what 
is written or printed mt the genuine label of ih< 
Sunlight soap, (he labels recovered are therefore, 
roloumblc imitation o| the genuine labels nt 
Sunlight soap and are not counterfoil. AIR 1911 
Sind 163. Rel. on. In view of this no offence 
under S. 486 can hr said to have been committed 
bv the accused. 1958 Cr LJ 1162: MR 1958 All 
M3 (645, 648) (Pi B) (Prs 12. 31) (DB). 

7. Procedure. 


Indian Pena! Code. 1959 Cri LJ 38: ILR (1959) 
1 Cal 63: AIR 1959 Cal 32 (34) (Pi B) (Pr 12) 
(DB). 

SECTION 488 

--- S. 488—Counterfeiting trade mark — Te<*' — 
Dutv of Court indicated. See Pmal Code 1 I 86 O). 
S. 482. 1961 (2) Cri LJ 871: AIR 1962 Bom 29 

(DB). 

-S. 488 — Same a* is constituting « Hence. 

under two statutes — No discrimination — Fad 
•hat an act which constitutes an offence under 
S 488 also constitutes an offence under different 
statute d« es not render S. 488 or S. 4 of Act 1 of 
1937 violative of A-I. 14 of the Constitution. See 
Constitution of India. Art. 11. 1959 Cri LJ 38: 

AIR 1959 Cal 32 (DB). 


-S. 486 — Prosecution (or infringement of 

trade mark — Evidence of instances recognising 
the trade mark and of assertion, is admissible — 
Agreement recognising such right is admissible — 
(Evidence Act (18721. 8 . 13). AIR 1955 NIC 
(All) 1996. 

—-Ss. 486, 478 -- "Trade mark" — Includes non. 
registered marks — In a prosecution under Sec. 
486. the evidence of the complainant need not be 
''onfrned onlv to the trade marks registered undei 
Trade Marks Ad — I Words and Phrases). AIR 
1955 NTC (All) 1996. 

-S. 488 — *ln course of same transaction* — 

Offences under Ss. 420 and 486. I. P. C. — Joint 
trial—Offences under Ss. 420 and 486 are indeed 
distinct offences — Rut when thev are committed 
in the course of same transaction ioint trial fot 
both the offences not illegal. See Criminal P C 
(1898). S. 235. 1956 Cri LJ 738: AIR 1956 Cal 

280. 


S. 486 — Offences under, regarding infringe 
ment of trade mark — Trade mark offences bcinc 
principally offences against property are non 
cognisable offences — Aggrieved party not takinc 
action within «ime limited bv S. 15. Merchandise 
Marks Act — Penal provisions of the Penal Code 
cannot keep the remedy alive ~ Prosecution 
under Ss 485 and 486. I. p. C . is barred. Sec 

1960 Pun1° 64*1 601 * 485 ‘ 1960 Crl LJ 1655: ATP 


SECTION 487 

487 - 488 and 482 — False trade descri 
hon - Description indicating false place of man 
Lactiire together with quotation of prices 
English currency - Description fell within tl 
defln. .on of false trade description defined 

•f. r3 V N I orrhanH, *° Act - Accused a 

guttfv of offences under 8s. 6 and 7 of Mcrrhai 

iiT t D k V Xc V rs l ven ns l,ndor s <- 482 4 «* nr 
* ' * Li £ 8ee Mcrcbnndies Marks Ac* (188*5 
- ,3> ' 52 CM M 431: AIR 1051 Rom 45 (DB 

~ Ss ; 4 J 7 ' — Applicability — Trader hnvlr 

Jr 8* gbcp " i ' h Agranrk Labels — Lobe 
also found In shop — Offence. 

. '' l ' hc . ro , i ' ', s f °und Hint a trader has used fab 
Aemark labels on the tins of Ghee in mann. 

r: '- ,Cula l e " 10 make anv Pfsnn to bet 
T ‘ hr coods eon'nined in the receptacl. 

Trom < L SUPC 7 0r c t ual| tv a rircumstanre difTerei 
irom the real cirrumslancc. and had also in h 

possession 296 labels, it shows that ho had rlcarl 
acted with intent to defraud, and it must her 

acted be -i 1 h' d . ,hat hc hns fai,pd ,0 pro 'e that” 
acted without intent to defraud and has nls 

b v S l 487 ° f i n p al r !T nrk ii n " manner prohibite 
convicted He J is therefore. right! 

n icted of an offence under Ss. 488 and 48' 


-S. 488—Trader having tins of ghee with false 

\gmark Labels — Labels also found in his shop 
— Offence under S. 488 is committed — Whore 
it is found that a trader hns used false Agmark 
labels on the tins of ghee in a manner reasonably 
calculated to make anv person In believe (hat 
the goods contained in the receptacles were of 
a superior quality— a circumstances different from 
*he real circumstance, and had also in his pos 
session 296 labels, it indicates that he had clearly 
acted with intent to defraud and was rightly con 
virted under S. 488. See Pena! Code (I860). Sc< 
lion 487. 1959 Crl U 38: AIR 1959 Cal 32 (DB). 

SECTION 489 


-S. 489 — Applicability — Section 489 relate' 

to moveable property and judged on Ihe definition 
of moveable property the section is onlv applic¬ 
able to corporeal properly. Sec Penal Code 
1 1860 1 . S. 427. 1955 Crl LJ 832: AIR 1955 Pat 228. 

——S. 489 — Offence under — Summons case — 
Irocedurv - Dutv of Magistrate - Magistrates 
must follow the provisions of S °4*> Cr P C 
which are imperative. Sec Criminal P. C. 11898 k 
S. 242. 1961 (1) Crl U 298: AIR 1961 Tripura 41. 

SECTION 489-A 

——S. 489-A— Offences under — Proof — Duty 

°£ ,cers during Investigation - 
Criminal trial — Evidence. 

anv"°*’ 0 u n t e rf e i t er s are pests of society mid 
aUp mP | a * exterminating them wih an iron 
han,l will be commendable, but the theory of ‘the 

Po?il off™ 15 hc T ans is not to be followed bv 

Thoneh ^ KeTS K n ,he colU;flio ‘' of evidence even 
Ihough it may be extremely difficult to get really 

?. cr criminals convicted bv honest investica. 

. ,nvc ? ,l ^ lin K Officers should bear in mfnd 

surs”", in '° "T n ‘ u 

or in'flrJiia f . fr v m " nv °b ectionable features 

H -jzsh 

M2 gscr^as- l 

raft* a iX'l 

&sr u - «»»*“ s? « 

SECTION 489. B 

charge under S. 489-B read with S P0T™ Con*' 

s «»-» - ciii”; s ™: 
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lion 489-C redundant. See Penal Code (I860). 
S. 120-B. 1062 (2) Cr LJ 765: AIR 1962 Mys 275 
(DB). 

Ss. 489-B and 489-C Facts doubtful as to 
whether accused could be charged under S. 489-B 
or S. 489-C. Penal Code — Accused charged 
under S. 489-B — Accused can be validly con¬ 
victed under S. 489-C if he is shown to have 
committed that offence — Accused is not pre¬ 
judiced as offence under S. 489-C is minor compar¬ 
ed with offence under S. 489-B. See Criminal P. C. 
(18981. S. 236. 1964 Raj L\Y 494: ILR (1964) 14 

Raj 905. 

-Ss. 489-B, 489-C — Applicability — Suspicion 

about genuineness of currency note — Sufficiency 
for conviction. 

Under Ss. 489-B and 489-C. guilt is fastened 
on the ground of knowledge’or'reason to believe'. 
The two are more or less ejusdem generis though 
knowledge will be on a slightly higher plane than 
reason to believe. Bui suspicion or doubt is not 
sufficient for fastening liability under S. 489-B or 
489C. Nor can suspicion or doubt be raised to 
the level of reason to believe. 

Suspicion whether the notes were genuine will 
not amount to sufficient cause to believe. The 
word believe' involves the necessity of showing 
that the circumstances were such that a reason¬ 
able man must have felt convinced in his mind 
that the note with which he was dealing was a 
forged one, and it was not sufficient to show 
that the accused was careless or he had reason 
to suspect or that he did not make sufficient 
enquiry to ascertain the fact. 

Where uneducated rustic persons, in the usual 
course of business, get a currency note which they 
find to be suspicious and try to get rid of it. they 
arc not guilty either under S. 489-B or 489-C. 
1961 (2) Cr LJ 801: AIR 1961 Tripura 46 (48. 
49) (PI B) (Prs 19 lo 21). 

SECTION 489-C 

-S. 489-C — Persons charged of criminal con 

spiraev — Proof of their meeting together and 
deciding to commit illegal act is not necessary 

This can be decided with reference to acts 
done bv each of them — It is therefore, not 
necessary for the prosecution to prove that the 
different accused had met together and had en 
tered into an agreement for purpose of smuggling 
and uttering forged notes before they could be 
convicted for the offence of criminal conspiracy. 
See Penal Code (I860). S. 120-A. AIR 1955 NUC 
(All) 3583. 

-Ss. 489-C and 120-A — Conspiracy to utter 

forged notes — Different accused joining at dif¬ 
ferent stages — Conspiracy if one. 

Merely because different accused obtained forged 
notes from different persons and uttered them at 
different limes and at different places, it cannot 
be said that there was no criminal conspiracy. 
The object of conspiracy being to print, smuggle 
and utter forged notes in different parts of the 
country through different agents, it is imma¬ 
terial at what stage the accused joined the con¬ 
spiracy. AIR 1955 NUC (All) 3583. 

-S. 489-C — Charge under Ss. 120-B and 489-C 

— Legality — Where substantive offences all 
committed in pursuance of a conspiracy accused 
can charged with the substantive offences along 
with offence of criminal conspiracy — There is 
no illegality in a charge under Ss. 120-B & 489 C 
See Penal Code (I860). S. 120-A. AIR 1955 NUC 
(All) 8583. 

— U 489-C -Ingredients of offence, viz., the ac¬ 
cost knew or had reason lo believe the currency 


notes to be counterfeit and his intention to use 
them as genuine — Proof by prosecution neces- 
sarv — Need not be bv direct evidence — Neees- 
sarv knowledge or intention may be presumed 
from circumstances — AIR 1939 Mad 96 and AIR 
1951 Mvs 34. Rel. on. (1961) 1 Cr U 617: AIR 
1961 Andh Pra 213 (215) (Pr 15). 

S. 489-C — Possession of counterfeit notes — 
Inference from circumstances — Accused leading 
police to place not his own and digging out bundle 
of notes from pit in earth — Absence of Explana¬ 
tion — Possession of counterfeit note with neces¬ 
sary intent — Presumption that the accused was 
in possession of notes and secreted them could 
be raised against him. See Criminal P. C. (1898). 
S. 342. 52 Cr LJ 415: AIR 1951 Mys 34 (DB). 

-S. 489-C — Mens rea — Intention to use 

forged notes as genuine, or that they might be 
used as genuine, is essential. 

For an offence under S. 489-C, it is essential 
to establish that the accused intended to use the 
forged notes as genuine or that they might he 
used as genuine. Where at the time of recovery 
of the forged notes from the accused he was at 
his own house, silting in his verandah all alone, 
it could not conclusively be inferred that, while 
possessed of the forged notes the accused also 
intended to use them as genuine or that they 
might he used as genuine and his conviction could 
not be upheld. 1961 (2) Cri LJ 536: AIR 1961 
Pat 405 (405) (Pr 8). 

S. 489-C — Burden of proof — Mere posses¬ 
sion of forged notes not an offence — Sufficiency 
for conviction — Prosecution must establish bey¬ 
ond any reasonable doubts all the ingredients con¬ 
stituting the offence. 1960 BLJR 242. 

-S. 489-C — Facts doubtful as to whether ac- 

cused could he charged under S. 489-B or Sec¬ 
tion 489-C. Penal Code — Accused charged under 
S. 489-B — Accused can be validly convicted 
under S. 489-C if he is shown to have committed 
that offence — Accused is not prejudiced as of¬ 
fence under S. 489-C is minor compared with 
offence under S. 489-B. See Criminal P. C. 
(1898). S. 236. 1964 Raj LW 404: ILR (1964) 14 
Raj 995. 

-Ss. 489-C — Reason to believe — Meaning 

— Suspicion about genuineness of currency note 
not sufficient — Rustic person getting currency 
note in course of business and findipg it sus¬ 
picious. Irving to get rid of it — Commits no of¬ 
fence under S. 489-B or S. 489-C. See Penal 
Code (I860). S. 489-B. 1961 (2) Crl LJ 804: AIR 
1961 Tripura 46. 

SECTION 489-D 


—S. 489-D — Charge under — Unexplained 
sscssion of blocks for counterfeiting currency 
•les — Mens rea — Inference. 

It is not necessary that the outfit for counter 
King should he perfect or complete. Posses- 

m of blocks for counterfeiting currency notes 
iRccountcd for. may itself lend to «n inference 
guilty knowledge or intention. AIR 19o8 
2 and AIR 1925 Lah 22. Ref. 1959 An LT 562. 

—S. 489-D — Requirements of offence under. 

A successful counterfeiting with the materials 
covered is not a sine qua non for a conviction 
,der S. 489-D. For constituting an offence under 

c section. all that is necessary is hat the 

atcrials found must be part of the outfit for 
mnlcrfciting. Cumulative usefulness of all the 
atcrials found should he the guiding factor, 
h |e determining usefulness for counterfeiting. 
|r 1928 All 754. Rel. on. I960 Ker LJ 1343. 
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-S. 489-D — Intention when can be inferred. 

Where the accused are found In be in possession 
of the materials which are intended io he used 
for forging or counterfeiting anv currency notes 
or bank notes or anv portion I hereof, thev are 
guilty under S. 489-D of the Penal Code. When the 
prosecution successfully proves Ihal the material 
objects found from possession of I he accused and 
according to the opinion of the expert some of 
I hem can he used for forging counterfeit cur¬ 
rency notes, the necessary inference that the ac¬ 
cused intended to use tin* materials for the pur 
pose of counterfeiting currency notes can he 
drawn. (’59) 25 Cut LT 307. 

-S. 489-D — Burden of proof. 

The burden is on the prosecution In show lhal 
the accused was occupying I he house wherefrom 
Ihe instruments for forging currency notes were 
recovered and that he had joint possession or 
control over Ihe instruments with Ihe other sic- 
cuscd or at least that they were brought there 
with his knowledge. 1953 Cr LJ 1249: AIR 1953 
Trav-Co 225 (226) (Pt A) (Pr 6) (DB). 

-S. 489-D — "Has In his possession .or 

material". 

Every case must depend upon its particular facts 
and Ihe Court must consider each case and come 
to a conclusion whether it is proved that incri¬ 
minating article was in Ihe possession of any parti- 
culnr person or in Ihe possession of more than 
one person. II is fallacious to think that Ihe 
possession must he exclusive: il might well be 
possession of two or more persons. 1953 Cr LJ 
1249: AIR 1953 Trav-Co 225 f228) (Pt B) (Pr tO) 
(DB). 

; S. 489-D — Sentence — Substantial lerm of 
imprisonment awarded — Sentence of fine in ad¬ 
dition held was unnecessary. 1953 Cr LJ 1249; 
AIR 1053 Trav-Co 225 (228) (Pt C) (Prs 12. 13) 
(DB). 

SECTION 493 


~-S. 403 — Essentials of offence. 

The essence of (ho otTence under S. 493 co 
sisls in the practice of dereption by a man on 
woman, in consequence of which she is led 
believe that she is lawfully married lo him ev 
though, in fact, thev are not lawfully married * 
prove deception il must he conclusively establish 
that the accused cither dishonestly or fraudulent 
concealed certain facts, or made a false stalemc 
knowing it to he false. 

f>iJ V J le iT e i * 0fT,p * or * of marriage ceremony ta 
^ betwefi (ho petitioner. Brahmin need 

'iK h h,S ' vlf< ‘ . , livincl an<l 11 Bhnhm 
Ih ^ "° man l’ em C made to wear n. 
clothes and pul on new bangles and also verm 
lion mark on her forehead, there being also 
exrhanue of garlands between the two. and I 
entire prosecution evidence was consistent wi 

""" A° ,h >h ""<*t -hat t r 

reremomes would suffice to ronstitute a val 

the™.' h ° eemenl ° f defep,ion is "anting 


SECTION 494 


SYNOPSIS 


(Penal Code (1860). S. 494.) 

1. Scope and applicability. 

2. Abetment. 


3. Marriage while husband or wife Is alive. 

4. Apostacy of husband or wife. 

5. Complaint. 

6. Evidence and proof. 

7. Defence. 

8. Practice and procedure. 


1. Scope and applicability. 


--S. 494 —• •Whoever . marries’ must 

mean "whoever . marries validly' — For 

application ot the section, marriage must come 
within ‘Solemnised’ marriage under S. 17. Hindu 
Marriage Ac I (19551. See Hindu Marriage Act 
11955V. S. 17. 1965 (2) Cr LJ 544: AIR 1965 SC 
1564. 

#-S. 494 — Punishment for bigamv —- Whe¬ 

ther subsequent marriage need be a valid mar¬ 
riage.* (Quarrel. Bhauran v. State of Maharashtra. 

1965 (2) Cri LJ 544: 1965 1 SCWR 579: 1965 SCD 
543: (1965) 2 An LT 11: 67 Bom LB 423: 1965 
Mali LJ 661: 1965 All WR (HC) 599: 1965 All 
Cri B 323: 1965 MPIJ 873: AIR 1965 SC 1564 
(1567) (Pt B) (Pr 16). 

-S. 494 — Scope — Madras Act |6 of 1949). 

S. 4 (I). Proviso — Validity — If repugnant to 
S. 494. I. P. Code — Il is not inconsistent with 
S. 494. I. P. C. See Madras Hindu (Bigamy Pre 
vent ion and Divorce) Act (6 of 1949). S. 4 (1). 
Proviso. 1955 Cr LJ 1233: AIR 1955 Andhra 181. 
-S. 494 — Performance of ceremonies — Exis¬ 
tence of previous wife — Validity of marriage. 

In order that an olTencc under S. 494 may he 
committed it is necessary, at least, that all the 
ceremonies which arc necessary to he performed 
in order that a valid marriage may lake place, 
ought to he performed and. ordinarily, all these 
reremomes would amount lo a valid marriage but 
lor Ihe fad lhal Ihe marriage becomes void on ac¬ 
count ol Ihe existence of a previous wife. 60 
Bom LR 428: ILR (1958) Bom 700: 1960 Cr LJ 
1189: AIR 1900 Bom 393 (394) (Pt Q (Pr 9). 

7 S> .I 94 — Applicability — Christain marrying 
again Hindu woman according to Hindu riles — 
Offence. 


In order lhat a person may be convicted of an 
offence of bigamy, under S. 494, Ihe second mar 
riage must be a torm of marriage recognised by 
law, otherwise il would he simply an adulterous 
umon and it will not be hit by ihe provisions of 
494. \\ here A, a born Christian and having a 
Christian wife living, marries once again a Hindu 
woman Ihe marriage being celebrated according 
to Hindu rites the subsequent marriage between 
A and the Hindu woman is a void marriage not 
because ol the existence of the Christian wife ol 
A but because of the fact that Ihere cannot be a 
valid form of marriage between an Indian Chris- 
turn and a Hindu woman celebrated according to 

J!ils d or n s CS 4 Qi And as , onp .° r ,he essential ingredi 
494 ' uamclv - ‘hat the second marriage 

m, U Vr .• d bv , rcas<m of ils taking place during 
the lifetime ol ihe husband or the wife of the 

Sndcr Ho n °* sa # ,isl } ed - A - whcn Prosecuted 

r U oon 494 ' deserves to be acquitted. AIR loiq 

JSf. Ss Cr 0 ," 1 ! 2 Si, Di \‘SP- 1LR t»W V8S 

(Pr 7) (DB? AIR 1965 Cal 633 ^ 


iakka c,V „ ,,a n,ntl « Marriage Act (25 

a\..« s r a a „rrar-“K d ”' , "'i ■ 
■swasm tirr 1 — » 
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It is clear from S. 7 11} of the Hindu Marriage 
Act. that a Hindu marriage mav be solemnized, 
in accordance with the customary rites and cere¬ 
monies of either party thereto. Under S. 7 (2l 
of the Act. where such rites and ceremonies in¬ 
clude the ‘Saptapadi* that is the taking of the 
seven steps bv the bridegroom and the bride joint¬ 
ly before the sacred lire, the marriage becomes 
complete where the seventh step is taken. This 
shows that. Saptapadi. is not a necessary cere¬ 
mony in all Hindu marriages and that only in 
those marriages where Saptapadi is an essential 
ceremony the marriage becomes complete bv the 
bridegroom and the bride taking seven steps. The 
evidence in the instant rase is that the complain¬ 
ant was married to the petitioner according to 
the caste custom bv lying Tali' and it was not 
even suggested to the complainant or other wit¬ 
nesses that Saptapadi is an essential ceremony for 
the validity of the marriage in the community of 
the parties. Thus the non-performance of Sapta¬ 
padi would not render the first marriage null and 
void. 1963 Mad LJ (Cr) 84: 76 Mad LW 198: 
(1963) 1 MLJ 66. 

-S. 494 — Reconversion to Hinduism — Right 

of convert — It is the law that a man on re 
conversion acquires the right of the religion which 
he re-enters subject to anv law taking awav parti¬ 
cular right. Thus a native convert to Christianity 
mav relapse in the Hindusim and marry a Hindu 
girl in spite of his marriage with a Christian girl 
when he was Christian. 64 Mad LW 469: 195! 
Mad WN 440: (1951) 1 Mad U 694: 1951 Mad \VN 
(Crl) 120: 52 Cri LJ 1085: AIR 1951 Mad 888 
(889) (Pt A) (Pr 4). 

-S. 494 — Second marriage — Mere keeping 

of concubine or mistress is not sufficient to attract 
provisions of S. 494. 30 Cut LT 294: 1964 All 

WR (Sup) 33: 1964 All Cr R 463: (1964) 6 Orissa 
JD 160. 

-S. 494 — Applicability — Conditions. 

The expression ‘marries in anv case in which 
such marriage is void bv reason of its taking place 
during the life of such husband or wife' merely 
means that the person who marries a second lime 
during ’he life of his or her first spouse would be 
punished under S. 494 only if such second mar¬ 
riage is not recognised bv the personal law bv 
which he or she is governed. The section does 
not require that the second marriage with the 
person concerned must otherwise be valid accord¬ 
ing to law. AIR 1955 Cal 533. Dissented from. 
ILR (1961) 1 Pun| 153: 62 Pun LR 912: 1961 (1) 
Cr LJ 549: AIR 1961 Pun| 167 (168) (Pr 3) (DB). 

-S. 494 — Applicability — Conditions — Guilty 

knowledge about subsistence of first marriage is 
essential — Husband or wife must be alive at re¬ 
levant period — Earlier marriage must also be 
subsisting. AIR 1955 NUC (Trav-Co) 4132. 

2. Abetment. 

-Ss. 494 and 107 — Merely allowing one’s pre¬ 
mises to be used for the purpose of the marriage 
does not prove abetment of bigamous marriage. 
See Penal Code (1860). S. 107. 1960 Cri U 1189: 
AIR 1960 Bom 393. 

-Ss. 494, 107, Explanation 2 — Holding of 

Antarpat bv accused — A person holding the 
'Antarpaf during marriage, with full knowledge 
of the fact that the marriage is void being 
bigamous is guilty of abetment of the ofTence 
of bigamv. The act falls within the purview ol 
Expl. 2 to S. 107. even though the holding ol 
Antarpat was done prior to Ihe performance ol 
the marriage. See Penal Code (1860). S. 107 
Explanation 2. 1960 Cri IJ 1180: AIR I960 Bom 
393. 


3. Marriage while husband or wile Is alive. 


-S. 494 — Section prohibits taking of second 

spouse during lifetime ol first — Solemnisation 
of second marriage according to personal law not 
necessary. Hindu marrying Christian woman when 
first wife is alive — OiTence under S. 494 is com¬ 
mitted. AIR 1961 Puni 167, Foil.; AIR 1958 Mys 
147; AIR 1950 Mys 26 and ILR 33 Mad 371, Disk 
(1962) 1 Andh LT 91: (1962) 1 An WR 123: 1962 
Mad U (Cr) 146: 1962 (2) Cr LJ 596: AIR 1962 
Andh Pra 446 (447) (Prs 4, 5). 

-S. 494 — Bigamy — Previous valid subsisting 

marriage essential at time of second marriage to 
constitute ofTence — Hindu marrying second wife 
after Hindu Marriage Act during life-time of first 
wife — Marriage Is void — Subsequent second 
marriage by wife with another husband — No 
offence of bigamy Is committed. 


Where A. a Hindu, contracted a second marriage 
with B during the life-time of his first wife after 
the coining into force of the Hindu Marriage Act. 
the marriage would be void by virtue of the pro¬ 
visions of Ss. 5. 11 and 17 of the Hindu Marriage 
Act and if B thereafter marries a second husband 
during the lifetime of A. B cannot be held to 
he guilty of the ofTence of bigamv under S. 494, 
because in order that an ofTence of bigamv can 
be committed, there must be at the time of the 
second ceremony of marriage a previous valid 
subsisting marriage. Section 17 of the Hindu 
Marriage Act does not provide that Ss. 494 and 
495. I. P. Code, will not he attracted unless n 
declaration as to nullity of marriage is obtained 
bv either party to the marriage. AIR 1942 Sind 
92 and AIR 1927 Cal 480 and AIR 1958 Mvs 147, 
Rel. on. 1963 (1) Cr U 760: AIR 1963 Him Pra 
16 (17. 18) (Prs 3, 4, 8). 


-S. 494 — Second marriage during life-time of 

first wife — OfTence — Effect of Hindu Marriage 
Act (1955) coming into force — The result of 
the* Hindu Marriage Act is that a Hindu commits 
the offence of bigamy punishable under S. 494. 
I. P. C. if after Ihe passing of Ibis Act he marries 
a second wife during the lifetime of his first 
wife. See Hindu Marriage Act (1955). S. 5. 1959 
Cr LJ 493: AIR 1959 Manipur 20. 


-S. 494 — Hindu marrying second wife — 

Complaint by first wife — Maintainability - 
Hindu Marriage Act (1955), S. 17 — Effect of. 

The effect of S. 17 of the Hindu Marriage Act 
is to make S. 494 of the Penal Code applicable 
lo Hindus. There is nothing in Act forbidding a 
prosecution for an offence punishable under Sec¬ 
tion 494 of the Penal Code not preceded bv a 
rleelaration obtained under the provisions of the 
Act that the second marriage is void 36 Mys LJ 
171: ILR (1958) Mys 137: 1958 Cri LJ 133*: 19 &? 
Mad LJ (Cri) 424: AIR 1958 Mys 147 (148) (Pr 7) 

-S. 494 — Subsistence of first marriage — N° 

evidence of divorce according to caste custom or 
according to S. 13, Hindu Marriage Act. 

In a charge under S. 494, the essential ques 
tion is whether the complainant was the legam 
married wife of the accused, and the marriage 
is still subsisting and whether during 
of the said marriage the accused married anotner 
person as his second wife. Where marriaec of 
Ihe complainant with the accused was annulled 
and there was nothine to show that parlies ha 
"ken recourse to S. 13 of Hindu Marnace Art 
(25 of 19551 or had secured valid divorce accord- 
inc to custom, the marriaRe mus he considered 

subsist. 30 Cut LT 294: 1964 All WR (Sup) 33. 
1964 All Cr R 403: (1964) 6 Orissa JD 160. 
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-S. 494 — Applicability and scope — (Muham¬ 
madan Low — Divorce). 

Under Muhammadan Law. when there is a con 
Iracl between husband and wife al the time oi 
marriage, empowering the latter to divorce herself 
in specific contingencies and which she exercises 
at the happening of any of them, the divorce will 
take effect to the same extent, as if it had been 
pronounced by the husband. It dues not require 
any declaration Irom a Court oi law. The powei 
given to her by the husband is in itself quite 
sufficient, and the marriage with the girl after 
such a divorce does not bring home offence under 
S. 494. 1963 Cr LJ 1604: AIR 1953 Tripura 6 (1) 
(6) (Pr 4). 

4. Apostacy of husband or wife. 

-S. 494 — Hindu embracing Christianity and 

marrying Christian woman — His reconversion to 
Hinduism and marriage with Hindu girl while 
his Chistrinn wife was alive—Intention to leave 
Christianity and re-embrace Hinduism inferred 
from his conduct — Held, lie was properly dis¬ 
charged in proceeding started under S. 494. 1961 
Mad WN 440: (1951) 1 Mad LJ 694: 1951 Mad 
WN (Cri) 120: 62 Crl U 1085: 64 MLW 469: 
AIR 1951 Mad 888 (890) (Pt B) (Pr 5). 

-S. 494 — Re-converted Hindu Christian 

marrying Hindu woman after reconversion while 
Christian wife Is alive — No offence of bigamy Is 
committed. 

A Hindu Christian convert relapsing to Hinduism 
and marrying a Hindu woman during the lifetime 
of his first wife married to him when he was a 
Christian does not commit the offence of bigamy. 
Case law referred. 51 Crl LJ 909: 56 Mys HCR 
279: AIR 1950 Mys 26 (29) (Pr 11). 

5. Complaint. 

s * 494 — Criminal P. C. (1898). Ss. 198. 4 (!) 
(hi — Abetment of offence under S. 494. I. P. C 
— Section 198 applies — Deposition is not n com¬ 
plaint — Where an accused is challaned for of* 
fences under S. 3C6. I. P. C. the Court cannot 
Irame charge under S. 494 read with S. Ill in 
the absence of a complaint by the husband of the 
gu-L Though certain statements made in the 
deposition of the complainant mav amount to 
a complaint of an offence under S. 494 they do not 
constitute a complaint within the meaning of 

t fHtii» ce A ™ r, SL n ^LA C - ,1808L S - 198 - 1955 

Cri LJ 1359: AIR 1955 Madh Bba 176. 

Oflw. 494 Criminal P. C. (1898). S. 198 - 
Offence under S. 4 (2). Madras Hindu (Bigamy 
Prevention and Divorce) Acl - Serlion 198 ap- 

P % ~X C . Cd T p " srri, »« l >"• S. 198. Criminal 
I' S' apphcs , whe n Court is called upon to lake 

minUhoW 0 0f a an ? ffenco >"idor S. 494. An offence 
pumshnble under S 494 even read with S. 4 (2) of 

Divorce?* 1 ^ . Hlndu (Bigamv Prevention and 

•° £sz S'T 5 'Vp 4 r 1 

cC sY'rrft ftz'rV - 

complaint in respect thereof‘is filed A bv “thecae 
IBS V fDB). 0r,V 1952 05 U 434 = AIR lfl52 C Rhd 

^s S -s«andi^nd B er 0, S Cr i9°8 f ^fUe" n ° 

plaint under S 494 I P r * • » ■ 0 ? e c °ni. 

offence of bigamy -' Magistrate" cnnn^MaS !o- 
gnizance of the offence on such complaint - 
Expressions ‘aggrieved party’ and ’on behaff of 
(explained). Sec Criminal P C (18981 Si a» 
1065 (2) Crl LJ 876: AIR 1065 Mys S' ' 8 


6. Evidence and proof. 


-S. 494 — Applicability — Plea of divorce — 

Custom of divorce — Proof — Evidence regarding 
existence of custom — Deed of Farkatl — Effect. 

Tlie mere I act that the complainant's wife had 
staled in the complaint that no farkali (deed ol 
divorce) had been passed by her cannot lie treated 
as un admission that there was a customary right 
ot divorce by farkali in her community. Though 
the statement in the Farkali deed that there is 
a customary right o! divorce may be taken into 
consideration it cannot be conclusive in a criminal 
case when both the parties have led evidence on 
the point. Such statements cannot debar her 
from prosecuting her husband for bigamv. 1961 
(2) Cr LJ 469 (470) (Pt A) (Pr 5) (GuJ) (DB). 

-S. 494 — Plea of divorce — Custom of divorce 

— Antiquity — Proof. 

Before a custom of private divorce can be held 
lo he proved, it must he proved that it was ob¬ 
served continuously and uniformly lor a long 
time and has thereby obtained the force of law 
in any local area, tribe, community, group or 
family. Instances which carry one back at the 
most 15 to 20 years are not sufficient to prove 
such a customary right of divorce. AIR 1941 PC 
21 and AIR 1959 Bom 54. Rel. on. 1961 (2) Cr 
LJ 469 (470) (Pt C) (Pr 7) (GuJ) (DB). 

-S. 494 — Scope — Invalidity of second mar¬ 
riage — Onus — Existence of deed of divorce — 
Effect — Duty of prosecution. 

In a prosecution under S. 494, the prosecution 
lias to prove (1) that there was a first marriage, 
(2| that the first marriage was not dissolved by 
law; (3| that the parties to the first marriage did 
not have the customary right of dissolution ol 
marriage or that they did have the customary 
right ol divorce but the marriage was not in 
fact dissolved by act ot parties based on a cust. 
oniarv right of divorce, in a case where there wa> 
a deed ol divorce, (he prosecution must prove thal 
Ihe mnrrmge could not be dissolved bv customary 
right ol divorce. In a prosecution under S 494 
when reliance is placed bv the defence on’ the 
deed ol divorce between the parties, the burden 
is on tlie complainant to prove that there was no 
.•US oinai v rigid to divorce in the community, and 
that linnet ore. the Farkali (deed ot divorce) has 

r la . w - > h <d. therefore, the first marriage 
was not dissolved and Hint consequently the sec- 
<>n<l marriage was void. 1961 (2) Crl IJ A 

(471) (P. D) (Prs 8. 9) (GuJ) (DB). 46 

S. 494 — ‘Marries’ — Connotation of — A c - 
h «y« « one trough legal form of mar. 

„ . P;ir,ie i s lo second marriage Hindus — 

m, 7 «of S u UC I w Snptap " di required by Sec- 
. 21 • Hindu Marriage Acl. to make marriage 

omplolo and binding not proved — Merely from 

ETS? 1,lk ‘ Ccd ,ni,rril, « e p resumption 

lha all ceremonies must have been performed 

j enuo. be drawn - Offence of bigamv - cCmH 

AIR 1952 An .K ri ‘p ,m £ r '’ se '' u,ion indicated 
i. ,1,,A ndh Pr " Dissented. 1066 Hash 

ws Cpl IJ M0: A,R J und K 

(DB) 107, ,08 ‘ 1,01 ,P * A * ,Prs ,3 ‘ H * 24) 

“~ S - 404 ~ Dflcnee of bigamy — Evidence of 
"S' 1 marriage — Second marriage must be 

Proviso provcd - Ev,deo cc Act (1872). Section 50. 
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lo S- 50 makes such opinion insuiricient lo prove 
a marriage in proceedings under the Indian 
Divorce Act or in prosecutions under Ss. 494. 495, 
497 or 498 of Indian Penal Code. That would 
mean that since the second marriage is an es¬ 
sential ingredient o! the offence of bigamy, that 
marriage has to be clearly proved by the prosecu 
lion. 1LR 5 Cal 566 (FB); ILR 5 All 233; ILR 
20 All 166. Rel. on. 1962 Ker LT 487: ILR (1962) 
2 Ker 89: 1962 Ker LJ 824. 

-S. 494 — Offence of bigamy — Form of 

marriage not opposed to customs of community 
or caste of parties — Presumption is that mar¬ 
riage was legal — Hindu Marriage Act (1955). 
S. 17. 

When there is celebration or solemnisation ot 
a marriage which has been intended by the par¬ 
ties to be binding on each other and the torm ol 
it has not been wholly opposed or against the 
customs ol the community or the caste to which 
the parties belong, the presumption that the 
ceremonies were complete and the marriage is 
legal arises and the presumption of the marriage 
can be rebutted only by strong, satisfactory and 
conclusive evidence. 1 1808; 10 East 282; AIR 1914 
All 214; AIR 1934 All 273; AIR 1947 PC 168; ILR 
38 Cal 700 (PC); AIR 1962 Andh Pra 311. Rel. on. 
1962 Ker LT 487: ILR (1962) 2 Ker 89: 1962 
Ker LJ 824. 

-S. 494 — No satisfactory evidence of per¬ 
formance of ceremonies of valid marriage took 
place — Offence under S. 494 held not made 
out. 

In order that an offence under Section 494 may 
be committed, it is necessary that all the cere¬ 
monies which are necessary to be performed in 
order that a valid marriage mav take place, ought 
to be performed and ordinarily all the cere¬ 
monies would amount to a valid marriage but 
lor the fact that the marriage becomes void on 
account of the existence of a previous wife. 

When the evidence was not satisfactory to 
make out that anv valid marriage look place be¬ 
tween the accused R and L it cannot he said 
that an offence under S. 494. 1. P. Code, had 
been made out against the accused. AIR 1955 Cal 
533 and AIR I960 Bom 393. Rel. on. 29 Cut LT 
404: ILR (1963) Cut 464. 

-S. 494 — Conviction under — Satisfactory 

proof of valid marriage necessarv — Beora cere¬ 
mony whether sufficient for valid marriage in 
Mali community — Adequate proof not adduced 
bv complainant — Marriage under Section 494 
held not proved. 1961 Raj LW 60. 

-S. 494 — Conviction under S. 494— Evidence 

of relationship not sufficient to warrant convic¬ 
tion. See Evidence Act (1872). S. 50, Proviso. 
1955 Raj LW 504. ^ 

-S. 494 — Cases falling under S. 494. Penal 

Code — Strict proof of marriage ceremonies 
necessary. See Evidence Act (1872). S. 58. Pro¬ 
viso. 1955 Raj LW 504. 

% 

7. Defence. 


-S. 494 — Mens reu — Necessity. 

A penal statute requires mens rea even it i* 
contains no express words to that effect. II a 
person charged with bigamy believed that lie wa 
legally free lo marry again it cannot be said 
that the crime was committed either intentionally 
or recklessly and the question whether the belief 
was unreasonable is irrelevant. . 

Thus, where the first accused took learned 
opinion that she could effectively divorce the 
complainant and went through the formalities 
thereof, she then gave notice to the complainant, 
wailed for some time and then married the mini 

accused 


Held, that there could be no criminal know¬ 
ledge that her first marriage with the com 
plainant was subsisting when she entered into 
the second marriage and so the accused 1 and 3 
were not guilty of offence under Section 494. 
1959 Mad LJ (Cr) 262: 1958 Ker LJ 1129: 1958 
Ker LT 1042: ILR (1959) Ker 18: 1959 Cr U 
591: AIR 1959 Ker 151 (153, 154) (Pi B) (Prs 12, 
13) (DB). 


8. Practiee and procedure. 


-S. 494 — Applicability — Test — Bigamous 

marriage — Giving birth to child — Evidentiary 
value — In a case under Section 494 filed by a 
wife against her husband the circumstance that 
the co-respondent gave birth to child only 
amounts to evidence of the fact that she had 
sexual relationship with a man. It may be a cir¬ 
cumstance to support the other evidence of a 
bigamous marriage if it exists. It is not a conse¬ 
quence within the meaning of Section 179 Cr. 
P. C. and does not give jurisdiction to the Court 
to trv the offence under S. 494. See Cr P. Code 
11898), S. 179. 1959 Cr LJ 14: AIR 1959 All 67. 

—-S. 494 — Jurisdiction — Trial — Com¬ 
plainant’s wife removed from his house in Kan¬ 
pur District and remarried in Gonda District — 
Jurisdiction of Kanpur Court lo trv offence of 
bigamv — Kanpur Court has no jurisdiction. See 
Cr. P. Code (1898), S. 179. 1955 Cri U 897: AIR 
1955 All 363. 

-S. 494 — Applicability — Charge under sec¬ 
tion — Onus — Ordinary rules of criminal juris, 
prudence — Applicability — Rule of presumption 
of innocence and the burden of proof in crimi¬ 
nal cases should he applied to cases of bigamv 
with the same strictness and vigour as are ap¬ 
plied to other criminal cases. Sec Madras Hindu 
(Bigamv Prevention and Divorce) Act (6 of 1949), 
S. I (2). 1959 Mad LJ (Cr) 170: (1959) 1 Andb 
WR 167. 


Ss. 494, 497 Criminal P. C. (1898), S. 403- 
Res judical a — Applicability of principle — Ac¬ 
cused acquitted with regard lo offence under Sec 
lion 494 on finding that marriage of woman with 
complainant was not subsisting—His subsequent 
trial for offence under Section 497 is barred on 
principle ol res judicata. See Criminal P. C. 
(1898). S. 403. 1963 MPLJ 781. 

- S . 494 — Criminal P. Code (1898). S. 198 - 

Abet men I of offence under Section 494 Penal 
Code — Section applies. See Criminal P. C 
(1.8981. S. 198. AIR 1952 Mad 193 (DB). 

_S. 494 — II during the continuance of a 

valid marriage a woman has a sexual intercourse, 
with another man, that would be illicit inter¬ 
course. even though she mav have contracted a 
bigamous marriage with that person. Hence a 
charge under Section 498. Penal Code may be 
added lo a charge under Section 494 for bigamy 
provided the evidence warrants it. I960 Trov-Go 
LR 652. 


SECTION 495 

-S. 495 — Conviction on uncorroborated evl- 
ce of woman enticed. 

vidcnce regarding the actual enticing away of 
woman enticed though uncorroborated may 
sufficient to found a conviction when me 
nan is neither a bad character nor is ol 
raved nature. AIR 1939 Pat 536 Dist. 31 My* 
97: 1952 Cri LJ 705: AIR 1952 Mys 34 (35) 

A) (Pr 5). 
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SECTION 497 
SYNOPSIS 

I Penal Code 1 18091. S. 497.) 

1. Scope and applicability. 

2. Validity of Section. 

3. “Wife of another'*. 

4. Consent or connivance of husbund. 

5. Who can complain. 

6. Evidence. 

7. Charge. 

8. Practice and procedure. 

9. Sentence. 

I. Scope and applicability. 

• —S. 497 — Ingredients. 

Enticement or detention are not ingredients of 
an oiTencc under Section 497. Penal Code. 1952 
Crl LJ 258: AIR 1951 Him Pra 25 (28) (Pt B) 
(Pr 16). 

--S. 497 — Non-applicant committing adultery 

in houses situated near applicants’ houses and 
threatening applicants — Proceedings under Sec¬ 
tion 107 at instance of applicants are competent 

— Section 199 does not apply. See Criminal P. C. 
(1898). S. 107. 1963 (2) Cr LJ 621: AIR 1963 J 
and K 56. 

--S. 497 — Living in adullerv — Meaning of 

— 'Living in adultery’ has in matrimonial cases 
a different and wide meaning than in Section 497 
1. P. C. and Section 488. Cr. P. Code. In marital 
cases 'adultery' lakes its I idlest dictionary mean¬ 
ing and means nothing else than Ihe sexual 
relations unfollowed bv a marriage or legal 
union. For that a woman may not be the wife 
of anybody. She may be Ihc mistress of the adul- 
terer. See Hindu Marriage Act (1955). S. 13 (1) 
(i). AIR 1965 Madh Pra 268 (DB). 

2. Validity of Section. 

® S. 497 — Validity — Discrimination solely 
on ground of sex — (Constitution of India, Arti¬ 
cles 14, 15), 

Sex is a sound . classification and although 
there can be no discrimination in general on that 
ground, the Constitution itself provides for 
special provisions in Ihc case of women and 
chddren by Cl. (3) of Art. 15. Articles 14 and 15 

Qnf- r€a f«, t0, l el ii cr ™ lidale *he Inst sentence of 
Section 497 Indian Penal Code, which prohibits 
he woman from being punished as an abettor of 
the offence of adultery. AIR 1951 Bom 470. 

^ usu * ^dul v. State of Bombay 
{ 934 S CJ , ?® 6: f 1954 ) 1 MLJ 618: 67 MLW 610- 

J 55 S ,95 f » ci ! 930:19M sca 398: 5 « 
X 8 ? (SST LR " ,9i A, “ 1954 sc 321 

. , 49 ^ Validity — If void as contravening 

Arls. 14 and 16 of Ihe Constitution. * 

Section 497 I P. Code, does nol contravene 

Constitutor fun ? amen,al riKhts laid down in the 
Constituhon and cannot therefore be held to be 

bad or void under Article 13 of the Constitution 

ctrjr srzs ars? ;rs s 

ha I C r , :° n °.? ends “Wins! Article If, (1) in 

us SrffSr 
-Tim™ fflt'wura. "mrilwi, 


21 Bom Cr Cas 229: 53 Bom LR 736: AIK 1951 
Bom 470 (471) (Pt A) (Pr 2) (DB). 

3. ‘‘Wife of another”. 

9 -S. 497—Divorce Ad Il869i. Ss. 10. 7 — 

Adullerv by husband — Woman with whom 
adultery is committed need not be a married 
woman. See Divorce Act (1869). S. 10. AIR 1959 
Cal 451 (SB). 

4. Consent or connivance of husbund. 

-S. 497 — For offence under S. 497, Indian 

Penal Code complainant should also establish 
that act was without his consent or connivance 

— Mere act of adultery is not penal under the 
section. 

Held, that for a conviction under Section 497. 
Indian Penal Code, it is not enough to establish 
that the accused had committed adultery with 
the wife of Ihe complainant. It must further be 
proved that complainant did not consent to or 
connive at the adultery. AIR 1953 Mad 422. Foil 
1962 MPLJ (Notes) 339. 

— *S. 497 — Connivance — What constitutes — 
Negligence by husband. 

To constitute 'connivance’ something mure 
lhan m <: r e negligence bv the husband is ncccs. 
sarv. The Court cannot draw an inference ol 
connivance from Ihe fact that the woman had 
uned bv her husband. 29 Cut LT 482: 
fi2si I r.? r <u? I <‘8621 4 Orissa JD 369: ILR 
(Pr^ 4) CUl MI: AIR 1963 0rksa 60 (60) ( p l A ) 

5. Who cun complain. 

777”| S ' 4 1 97 . - P'? 1 * 11 ’' 1 P - Code (1898). s. 199 — 
Husband abandoning wife — Wife living in the 
stmte vtDage with her father - IlusbS SnJS 

, *'* be ab . s . enl - Fulher cannot be said 

Ims nnfl „ ' ,he "«innn on behalf of her 

Pennt r 7 ? cnr * even ,l offence under S. 497, 
" ,s 1 "7 vcd <*" evidence against ac 

iusee he cannot be convicted on basis of con, 

Hwi iw’ , i9B3 r 'rn°r ( | :r i n i n - l al P ' C ' |1898 >- Sec- 

00 " 1963 UI Crl LJ .112: AIR 1982 Orissa 

Evidence. 

n d , f 98 - Lc « ul marriage - Proof 

AC 0 ( C ft l S' 9 '"" 01 *'•""« - 

is sjt sr a 

fad that she was the wiSVlf ?K " n ? ,her ' Thp 
nnl element and it most h an 1 lhcr “ a mate 
Mric.lv « d ^ "> 

a™I." 1 ;,r s “ri'' i, i ch is »»>*«« 

™> S»1'aj,"vvb iHC, 7 3 ,2,' d « 

c7o7S f. 497 c.Tvic![.™ m ' i '"“ , '“ l CTld '"« - Sum. 

.1 '£ s 'V‘t >• p - «<• 

Ihe commission of ItdtKrv ir" eVe ' 1 W . ilnesses 
and the Court has to re v unon thl” 0 - m,crc0,lrse 
and conduct of the perso'nfco" cern^ rCU,nS,nnCC,S 

ment Z°( the ‘xl-onmn"'and '"he” 1 '- ° n ,hc s,a >e- 
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on several occasions in I lie company of the 
woman in suspicious circumstances when the 
husband o! the woman was away, the Court can 
accept the version <>| the woman as supplemented 
bv other witnesses unless the accused succeeds 
in proving his denial ot having committed the 
offence. 1961 (2) Cr LJ 459 (460) (Pt A) (Pr 3) 
(Assam) (DB). 

-S. 497 — Charge for commission of adulters 

— Prosecution must prove marriage. See Penal 
Code (I 860 ), S. 441. (1961) 2 Guj LR 256. 

-Ss. 497, 363, 366, 360, 361, 497, 498 — Pro 

sedition under Sections 363 and 366 — Proof — 
In a prosecution under Section 363 age of the 
girl is material point because unless it is shown 
that she was below 18 years of age at the rele¬ 
vant time, there could be no case of kidnapping 
within the meaning of Section 363. In a prosecu¬ 
tion under Section 497 the question of marriage 
must be proved strictly — (Evidence Act (1872). 
Ss. 101 to 104). 1957 Cri U 847: AIR 1957 Him 
Pra 42. 

-Ss. 497, 456 — House trespass with intent to 

commit adultery — Evidence and proof. 

Prosecution must establish ingredients of S. 497 
with regard to intended act of sexual intercourse 

— Prosecution must prove that the woman with 
whom the accused intended to have sexual inter¬ 
course was the married wife of another man 
and that the accused had knowledge or had rea¬ 
son to believe that she was the wife of another 
man and that the intended intercourse was 
without the consent or connivance ol her hus 
band. Mudh BLR 1955 Cri 318: Madh BU 1955 
HCR 1515: 1LR (1956J Madh B 153: 1956 Cri U 
231: AIR 1956 Madh Bha 69 (69, 70) (Pr 3). 

-S. 497 — Burden of proof. 

To sustain a conviction under Section 497 the 
complainant must not onlv prove that the ac- 
cused had sexual intercourse with his wife but 
also that the act was done without his consent or 
connivance. 1953 Mad WN 9: 1953 Mad W N 

(Cri) 1: (1953) 1 MLJ 236: 66 Mad L\V 80: 1953 
Cr U 765: AIR 1953 Mad 422 (423, 424) (Prs 9, 
10) (DB). 

-S. 497 — Accusation of adultery— Establish¬ 
ment of — Evidence by spouse — Corroboration 
necessary — Statement of adulteress recorded in 
Government Maternity Home and Rescue regis- 
ters can be used for corroboration. See Hindu 
Marriage Act (1955), S. 10 (1). 1964 (2) Cr U 
686 : AIR 1964 Mys 280 (DB). 

-S. 497 — Adultery— Evidence — Wife along 

with her grown up daughters living In accused s 
house for long time — No evidence to show^ oc¬ 
cupation of same room by wife and accused — 
No Inference of sexual Intercourse can be drawn. 

For proving the offence of adultery direct evi¬ 
dence of sexual intercourse is difficult to obtain 
in the majority of cases but this can be interred 
from circumstances relating to the way ol life 
of the man and the woman, such as the fact of 
their living alone in a bungalow lor a consider¬ 
able length of time or sleeping together on the 
same bed or at least in the same room. But 
where all that was established was that the wile 
of the complainant was living with her two 
grown up daughters for a long time in the house 
of the accused and there was no evidence 
infer I hat the man and the woman used to oc- 
rupy the same room, if not the same bed. no 
inference of sexual intercourse can be drawn. 
1964 (1) Cr U 260 (251, 252) (Prs 6. 18) (Patna). 
-S. 497 — Adultery — Consent or connivance 

— Burden of proof — Absence of consent or 
connivance to be inferred from facts and circum¬ 
stances of -such case — Strict proof not neccs- 


>arv. 1965 (2) Cri LJ 673: 1965 Raj LW 157: 
ILR (1965) 16 Raj 522: AIR 1955 Raj 191 (193) 
(Pt B) (Pr 6). 

7. Charge. 


-S. 497 — Criminal P Code (1898), Ss. 225, 

232, 537 — Allegation of sexual intercourse based 
on mere surmise — Non-framing of charge under 
Section 497. Penal Code held did not therefore 
result in miscarriage of justice. See Criminal P. 
C. (1898). S. 225. 1952 Cri LJ 258: AIR 1951 Him 
Pra 25. 

-S. 497 — Charge — Essentials — Specifica¬ 
tion of dates. 

In a charge of adultery under Section 497, it 
is not possible nor indeed necessary to specify 
the date. It is enough if the charge specifies the 
dates between which the offence was committed. 

AIR 1951 Hutch 17 (18) (Pt A) (Pr 7). 


8. Practice and procedure. 

-Ss. 497, 366, 368, 376 — Cr. P. C. (1898), 

Ss. 199, 4 (h) — Report by husband to police 
about commission of offences under Ss. 366, 368, 
376 by accused with reference to his wife — No 
complaint filed before Magistrate for action under 
S. 497 — Accused cannot be convicted under Sec¬ 
tion 497, although case under S. 497 Is made 
out. 

Where the husband has lodged a report with 
the police alleging commission of offences under 
Sections 366. 368 and 376. I. P. C. bv the ac¬ 
cused with reference to his wife but has not 
filed a complaint before the Magistrate as pro¬ 
vided bv Section 199, Cr. P. C. for action being 
taken against the accused, and it was the police 
who had challaned the case and had taken sub- 
sequent action in the matter, the accused cannot 
be convicted under Section 497, I. P. C. even if 
the husband has appeared as a witness at the 
trial and a case under Section 497 has been 
made out against the accused. 5 All 233: 23 A 
82; 29 Cal 415 (DB): 13 Cr LJ 287; AIR 1933 All 
638; AIR 1940 All 201. Ref.; 20 Cal 483; 30 Ca 
910 (FBI, Not foil. 1965 (2) Cri LJ 465: 1964 A 
WR (HC) 230: 1964 All Cr R 166: AIR 1965 All 
508 (510) (Pt A) (Pr 9) (DB). 

-Ss. 497, 494 — Criminal P. C. (1898). S. 403- 

Res judicata — Applicability of principle — Ac¬ 
cused acquitted with regard to offence under 5ec- 
lion 494 on Undine that marriage of woman witn 
complainant was nol subsisting—His subsequent 
trial for offence under Section 497 is barred on 
principle of res iudicata. ; Sec . 

H898). S. 403. 1983 MPLJ 781: 1962 Jab U 1138. 

-S. 497 — Criminal P. Code (18981, S. 403 (2) 

— Distinct ofTence — Every act of sexual inter¬ 
course with another’s wife is distinct offence -- 
Conviction in respect of one cannot bar trial in 
respect of another act. See Criminal P. C. ( 18981 ' 
jiia (91 AIR 1955 NUC (Saul 6763 (DB). 


9. Sentence. 


-Ss. 497 and 53 — Sentence — Law when 

,Hence is committed should be considered See 
Penal Code 1 1860). S. 53. AIR 1951 Ku(ch 17. 


SECTION 498 


SYNOPSIS 

(Penal Code (18G0), S. 498.1 

1. Object and scope. 

2. Enticing or taking away. 

3. Intention. 
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4. Offence con be committed Id respect ol 

married woman only. 

5. Concealment or detention. 

0. Complaint. 

7. Charge. 

8. Evidence and proof. 

9. Consent of woman. 

10. Practice and procedure. 

11. Sentence. 


1. Object and scope. 

-S. 498 — Applicability — Ranbir Penal Code, 

S. 498 — Married woman eloping wllh lover and 
staying with him of her own free will — Doth 
guilty. 

hi the Slate of Kashmir an elopement which 
was the result of joint adventure by a married 
woman with a lover would, in view of the addi¬ 
tion lo Section 498. R. P. C. that in such cases 
the woman would he guilty as an abettor, cer. 
tainly come within the mischief of Section 498, 
R. P. C. If a married woman whose husband is 
living were to elope with another person, both 
of them will be guilty under Section 498, R. P. C 
The fact that I he woman with her own free will 
has chosen to stay with the accused and that 
she is a free agent to leave him anv moment she 
likes, would make not the slightest difference, 
since the wife is also liable lo be dealt with as 
an abettor. 1955 Cr LJ 1188: AIR 1955 J and K 
18 (20) (Pr 5). 

-S. 498 — Object of. 

The object of Section 498, Penal Code, is not 
so much lo protect the husband as to inflict 
punishment on those who interfere with the 
sacred relation of marriage. 17 Cr LJ 363. Rcl. 
on. 31 Mys U 97: 1952 Crl U 705: AIR 1952 
Mys 34 (30) (Pt D) (Pr 10). 

2. Enticing or laking away. 

S. 498 — Taking — Allowing a woman to 
accompany and keeping her after she had left 

f £! h l cr l * 5 docs no * constitute. AIR 

1951 Kutch 17 (18) (Pt C) (Pr 12). 

498 — There need not be enticement —- 
Taking away of another’s wife with necessary 
ntcnllon constitutes offence — Meaning of 
‘taking away*, explained. 

In order that a person should be made liable 
fur an offence under Section 498, it is not neces¬ 
sary that there should be any enticement. All 

IvvW' req ( T rcd ,s I hal if «nv person '‘takes 

ho m -,v n h ' Cr n a ". S ■ WifC wi,h ll,e in,cnt 
iho Zt \ h • ,Hlc ‘ mtercourse with him, then 

n 15 5. 0mple,cd - There must be somo 
? pc^a,ln I , : 0| ? li,e woman, or co-opcrat- 
!?* * i iCT ir Y;. ,,Pa,,on a ‘ the time the final 

wnm, l kcn ' vhlc ** causes a severance of the 
woman from her husband, for the purpose of 

and S Am SU iq4t Sl n P lo ,™ ‘S k f n - A,R 1937 Cal 4C ° 
anu A||\ 1943 Bom 179, Rcl on* AIR iqq 7 n«m 

400- i04t) n M J‘S o o Mad ^ 610: 62 ! '* ad LW 
SS? W . N 278: 1940 All WR (Supp) 87: 
Gl Crl LJ 228: AIR 1050 Mad 13 (14) (Pr 4). 

— —S. 408 Complainant establishing fact of 
his previous marriage with the victim girl Z 

rc . la,lve . of complainant and co-villagci 
comnh'n V , knowing about relationship between 
a™?Li and victim girl ns husband and wife 
Accused seen going with her _ Love letters 
vntten b Y accused to complainant's wife suggest- 

her J° , h T i,,ici ' intercourse *whh 

S& C S C, w?[t,eT US c e i d ear,r J&H 
* [Vo. W r2.] a Fn.D° r 3 4 enUCinE the W ° man 


with criminal intention of having illicit inter¬ 
course with her and as such accused was liable to 
be convicied under S. 498. 32 Cut LT 5: ILR 

(1965) Cut 530. 


3. Intention. 

-S. 498 — Intention — Proof of — Surround- 

ing circumstances — Sufficiency for inference. 

For a conviction under Section 498, 1. P. Code, 
the intention of the accused has of course to be 
made out. Hut such intention has to be gathered 
from the surrounding circumstances. The very 
fact that the accused and the woman have staved 
together for a number of days as man and wife 
in a hotel is sufficient to show criminal intent on 
the part of the accused. AIR 1935 Cal 077, Ref. 
31 Mys LJ 97: 1952 Cr U 705: AIR 1952 Mys 
34 (35) (Pt B) (Pr 6). 

4. Offence can be committed In respect of 
married woman only. 

-—Ss. 498, 363, 3GG, 360, 361, 497 — Prosecu¬ 
tion under Sections 3C3 and 300 — Proof — 
In a prosecution under Sections 497 and 498, by 
the husband the question of marriage of the 
woman with the complainant is material — (Evi¬ 
dence Act 11872). Ss. 101 to 104). See Penal 
Code (18G0), S. 3G3. 1957 Crl LJ 847: AIR 1957 
Him Pra 42. 


5. Concealment or detention. 

•- S. 498 — ‘Detains* — Wife willingly 

leaving husband and taking shelter In the house 
of accused — Accused claiming lo hnvc 'married* 
her — Offence. 

The provisions of Section 498. like those of 
Section 497, are intended to protect the rights of 
the husband and not those of the wife. The gist 
of the offence under Section 498 appears to be 
the deprivation of the husband of his custody 
and his proper control over his wife with the 
object of having illicit intercourse with her. The 
consent of the wife to deprive her husband of 
his proper control over her would not be mate¬ 
rial It is the infringement of the rights of the 
husband coupled with the intention of illicit inter¬ 
course that is the essential ingredient of the 
offence under Section 498. The policy underiving 
the provisions of Section 498 may no doubt 
sound inconsistent with the modern notions of 
the status of women and of the mutual rights 
and obligations under marriage. That, however, 

concerned 1011 ° f tt ° ,CV wilh which courts are not 

Helen!?.. ,rUe r ,hat ,hc word ‘detains’ may denote 
detention of a person against his or her will: 

fo rive «,*■ CXt - ° f ,hc sccUon il is impossible 

n the ein,eT an,n! ; ,0 ,hc said word - Detention 

frntlv c *1 cx , nu,s * mean keeping back a wife 

he en'" W nnd or nnv person having 

the care of her on behalf of her husband with 

Ihe requisite intention. Such keeping back m 

be by force; but it need not be by force It 

husband because she knew DncK ,\° „ her 

ready shelter and p?o,eehon wUh'^J 0 ^"^ 
and she must have looked forward to mn?r7him 


530 


PENAL CODE (1860), S. 498, Note 5 


and the accused in fact claimed to have married 
her there can be no doubt that he intended to 
have illicit sexual intercourse with her. If having 
thus left the house of her husband she came to 
stay with the accused and he allowed her to stay 
with him, it can be said that he has ‘detained’ 
her within the meaning of Section 498. 43 Cal 
WN 980 and 1LH (1939) Lah 148; AIR 1939 Lah 
295; 40 Cr LJ 760, Overruled; AIR 1957 Pat 285, 
AfTirmed. Alamgir v. State of Bihar, 1959 BLJR 
514: 1959 AU Cr R 243: 1959 All U 417: 1959 
SCJ 457: 1959 Mad LJ Cr 293: 1959 Cr U 527: 
1959 SCA 116: 1959 All WR (HC) 280: 1959 MPC 
373: (1959) Supp SCR 464: 1LR 38 Pat 334: AIR 
1959 SC 436 (439, 440) (Pt A) (Prs 5, 6 , 10). 

-S. 498 — ‘‘Detains" — Interpretation of. 

Having regard to the fact that Section 498 
deals with one of the oflences relating to mar¬ 
riage, the word "detains” in that section means 
any act of the olTender which has the eiTect of 
keeping the woman back from her husband. The 
mere fact of the woman keeping back from her 
husband would be immaterial unless it can be 
said to have been brought about by the alleged 
offender. And whether it has been so brought 
about must depend on the facts and circums¬ 
tances of each case. 

However, the effect in question will be deemed 
to have been brought about by the offender when 
it is his act however insignificant that turns the 
balance in favour of the woman keeping back 
from her husband. That being so, however deter¬ 
mined may a woman be not to go back to her 
husband, whether due to ill-treatment, infidelity 
or any other cause, the offender will be deemed 
to have detained her if he offers her the facility, 
e.g., food and shelter, which enables her to keep 
back from her husband. AIR 1933 Bom 489; AIR 
1934 Sind 72; AIR 1938 Pat 432. Rel. on. 1954 
Cr LJ 845: AIR 1954 Him Pra 39 (39) (Pt B) 
(Pr 2). 

-S. 498 — Concealment or detention — What 

constitutes. 

In order to constitute detention, there must be 
evidence to show that the accused did something 
which had the effect of preventing the woman 
from returning to her father. Where there is no 
such evidence, nor is there evidence of any con¬ 
cealment against her will no offence is committed. 
AIR 1951 Hutch 17 (18) (Pt D) (Pr 12). 

-S. 498 — Detention — Meaning of. 

Detention means keeping back. This may take 
place either by physical force, that is to say, the 
person detained is kept back by physical force or 
threat, or it may be due to deception practised 
on the person concerned, or it may be due to 
inducement or persuasion, that is to say, a rosy 
picture may be painted before the person con¬ 
cerned and on account of this rosy picture the 
person concerned remains in the house, or money 
may be offered by way of inducement, or it may 
be even an offer to marry. All this and many 
others may well be inducement or persuasion 
which would ultimately keep back the individual 
concerned and so long as that individual is under 
the influence of that persuasion or inducement 
and is thus kept back, he must be deemed to be 
detained. AIR 1938 Pat 432, Foil. AIR 1939 Lah 
295, Dissent, from. 

Where there : s no evidence how the com¬ 
plainant’s wife irft the house but there is evi¬ 
dence till one v the accused married com¬ 
plainants wife, this could only have been be¬ 
cause he had offered to marry her and she had 
agreed to marry him. Thus, there was persuasion 
or inducement bv reason of which she remained 
in th house of the accused. That being so, she 


was detained within the meaning of that word 
in Section 498. 1956 BUR 184: ILR 35 Pat 93: 
1957 Cr LJ 653: AIR 1957 Pat 285 (287) (Pt A) 
(Pr 6 ) (DB). 

[Reversed on another point in AIR 1959 SC 
436.1 

-S. 498 — “Detains”. 

The word "detains” in Section 498 implies 
some act on the part of the accused by which 
the woman's movements are restricted; this again 
implies unwillingness on her part. Mere per¬ 
suasion bv means of blandishments or similar 
inducements is not included in the word “deten¬ 
tion”. AIR 1939 Lah 295. Foil. 1958 Cr U 1802: 
AIR 1953 Punj 263 ( 264) (Pr 1). 

6 . Complaint. 


-S. 498 — Offence under — Proper complaint 

bv husband— What is — 'Facts mentioned' must 
disclose offence. See Cr. P. Code (1898), S. 199. 
1958 Cr U 11: AIR 1958 All 76. 

-Ss. 498. 398, 366 — Ossification test — 

Mother or girl not examined to prove her age— 
Effect — Cognizance of offence — Complaint 
by husband — Necessity. 

Held, no cognizance of the offence could be 
taken without complaint of the husband as re¬ 
quired by Section 199, Cr. P. Code and the ac. 
cused could not be convicted under Section 498, 
I. P. C. 1961 MPU (Notes) 82. 

-S. 498 — Complaint by husband under Sec¬ 
tion 498, I. P. Code against mother-in-law for 
detention of wife — Wife produced before Magis¬ 
trate by warrant under Section 100 — Magistrate 
ordering her to remain with husband till next 
date on bail — Order held illegal. Sec Cr. P. 
C. (1898). S. 100. 1962 (2) Cr U 159 (Tripura). 


7. Charge. 


- 498 — Charge under Section 34, Penal 

Code, not framed — Conviction under S. 498/34, 
Penal Code not illegal. Sec Penal Code (I860), 
S. 34. 1957 Cr U 653: AIR 1957 Pat 285 (DB). 

[Reversed on another point in AIR 1959 SC 
436 1 


-S. 498 — If during the continuance of a 

valid marriage a woman has a sexual intercourse 
with another man that would be illicit inter¬ 
course, even though she may have contracted a 
bigamous marriage with that person. Hence a 
charge under Section 498 may be added to a 
charge under Section 494, provided the evidence 
warrants it. 1950 TCLR 652. 


8 . Evidence and proof. 

5s. 498, 497 — Burden of proof. 

In order to make out an offence under Sec¬ 
tion 497 or Section 498, it must be proved that 
the accused had sexual intercourse with or 
enticed a woman “who is and whom he knows 
or has reason to believe to be the wife of anotner 
man". If the accused denies the fa ?* al, °« et *“;! 
the prosecution is bound to prove both the faci 
of sexual intercourse and the fact that the ac¬ 
cused knew that the woman was the wile 01 
another man. The latter fact must be stnctly 
proved as any other fact. Mere statement J 
witness that she was the wife of ai certain per 
son would not be enough. 1951 All "R (HC) 3U 

-S. 498 — Essentials — Detention and Inten¬ 
tion to have Illicit Intercourse must be estabiun- 

ed Evcn if marriage and offender’s knowledge of 
it be taken as proved bv the prosecution > 
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unless detention or intention to have illicit inter¬ 
course with the woman detained has been esta¬ 
blished the offender cannot be convicted under 
S. 498. 1954 Cr LJ 845: AIR 1954 Him Pra 39 
39 (Pt A) (Pr 2). 

-S. 498 — Marriage — Proof — Evidence of 

relations — Value of — (Evidence Act (1872), 
S. 5) — (Cr. P. Code (1898), S. 367)— (Husband 
and Wife). 

Held, that the Court was not prepared to 
reject the evidence of the witnesses related to the 
complainant merely because they were relations. 
\fler all it must be remembered that some wit¬ 
nesses had to be examined on the question of 
marriage and who else could prove the marriage 
better than the relations of the complainant 
himself. 1950 BUR 184: ILR 35 Pal 93: 1957 
Crl U 653: AIR 1957 Pot 285 (287) (Pi C) (Pr 8) 
(DB). 

[Reversed on another point in AIR 1959 SC 
436.] 

-S. 498 — Proof of marriage — Factum chal¬ 
lenged and proved — Proof of formalities nol 
necessary when it is nobody’s case that forma¬ 
lities had not been observed. AIR 1955 NUC 
(Pat) 4586. 


9. Consent of woman. 

- -S. 498 — Essentials — Gist of offence — 

Taking from the husband — What constitutes — 
Wife’s complicity or willingness — Effect. 

Section 498 of the Penal Code is intended to 
protect the husband and not intended for the 
benefit of the wife. It cannot be said that in a 
w |je re a woman is unwilling to live with her 
husband, may be even for good reasons, and she 
comes and lives wilh another person os husband 
and wife, the other person should not be held 
to have taken the wife within the meaning of 
Sceli 0 " 49 8 of Ihe Penal Code. The wife's com- 
Dhcitv in the transaction is no more material on 
a charge under this section than it is on a 

IiSVl? H (« 2 MldWN 3 (Crl) l8; 

,“. Cr LJ *■* »»" 

10. Practice and procedure. 

r S „‘, 498 r, Sc ? pe T Effect of non-compliancc 
“ 9 f " S D e . [Wstcred under Section 498/379. I P C. 

Wn R's* ra * e having no jurisdiction to entertain 
complaint under Section 498 in view of S. 199. 

r ’ jV; Charge under Section 379 could ho 
proceeded with. See Criminal P C (18981 w 
hon 199. AIR 1955 NUC (Ajmeri S82«! ’* C ' 

——S. 498 — Criminal P. Code (18981. S 199 — 

n°S CC K Un , der , Pe r‘ Code - Scc,i °n 498 - Com- 
Pan fo nnl! band N, °K'strate referring com- 
° p0lce — Process issued after receipt 

»r; C L,'„ eP oX„7e. J “ riSdid “" »' 

trn?% K ,h ® 1 pr0 ? e(lurc adopted by the Magis. 

is'a 

p. C. and not under Ss. 155 and 156 

c?. «lrSV5?; 

11* Sentence. 

“^Enhancement „7 


dissatisfied and of loose character and willing to 
marry accused — Enhancement of sentence. 

Since S. 498 does not purport to protect the 
rights of woman but safeguards the rights of 
husbands, in enhancing Ihe sentence consideration 
that in India, woman whether chaste or unchaste 
must he protected, is not helpful or decisive 
when it is clear that the woman was of loose 
moral character, was dissatisfied with the hus¬ 
band and was willing to marry the accused. In 
such a case though the accused is guilty under 
Section 498 it is difficult to accept the view of 
the High Court that Ihe sentence of two month’s 
simple imprisonment imposed on him by the trial 
Court was so unduly or manifestly lenient as not 
to meet the ends of justice. It is not right for the 
High Court to inerfere wilh the sentence. Alamgir 
v. Slate of Bihar. 1959 Cr U 527: AIR 1959 SC 
436 (442) (Pt B) (Pr 18). 

-S. 498 — Sentence, 


Where for an offence under Section 498, the 
trial Court had imposed a sentence of 2 months’ 
S. I., but the appellate Court reduced it to a fine 
of Rs. 50. 

Held, that even if it be considered that the 
woman in question was an unchaste one, there 
could be no ground for people trying to detain 
other people's wives, and if did so, they must 
pay the penalty for it. Women in this country, 
whether chaste or unchaste, must be protected as 
intended by the Legislature, and it is the duty 
of the Court to sec that they are given sufficient 
protection. (Sentence enhanced to 6 months’ 

y ■ lfl />* BLJR 184: ILR 35 Pal 93: 1957 Cr 

{db! B 3: A,R 1957 Pal 285 (288) (P| F) (Pr 111 

[Reversed in AIR 1959 SC 436.] 

-S. 498 — Ranbir Penal Code (19891. S. 498 

Convic ion under — Proof of valid and lawful 
marnage is condition precedent — Performance 

SECTIONS 499 and 500 
SYNOPSIS 

(Penal Code (I860), Ss. 499 and 500.1 

1. Scope and applicability 

2. Publication. y# 

(A) Newspaper. 

, J B > BepeUllon of libel. 

^P'? 0110 " * - Imputation concerning 

4 “linHln B C, ! nW L 0n 0f ,ndlv *duals. * 

4 - » S*ks wu 5*. 

•• Su-JSft w „ 

’• jas j iwsu"*** 

■ “KSLi 7, Kr - - 

E S!'°" ’ - Cn »“« b-V 1. 

,0 - su " D,e '" 10 >■ i.w- 

^ mSSUS ,t °' 

- civile.. .1 
' B ' AES.. M0 “ c ' ll "« - PrlvHe*. .1 
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*12. Exception 10 — Caution (op good of person 
to whom conveyed op for public good. 

13. Evidence and proof. 

See .also Note 14. 

(A) Defence. 

(B) Good faith. 

14. Burden of proof. 

15. Practice and procedure. 

(A) Sanction. 

(B) Aggrieved person. 

16. Conviction and senlencc. 

1. Scope and applicability. 

9-S. 499 — libel of Court and Contempt of 

Court — Distinction — S. 499, I. P. C. does not 
exclude action under Section 2 of Act 12 of 1926 
— (Contempt of Courts Act (1926), S. 2). 

A libellous reflection upon the conduct of a 
judge in respect of his judicial duties may cer¬ 
tainly come under Section 499, 1. P. C.. and it 
may be open to the judge to take steps against 
the libeller in the ordinary way for vindication ol 
his character and personal dignity as a judge, 
but such libel may or may not amount to con¬ 
tempt of Court, which is something more than 
mere defamation and is of a different character. 
What is made punishable in the Indian Penal 
Code is the offence of defamation as defamation 
and not as contempt of court. If the defa¬ 
mation of a subordinate Court amounts 
to contempt of Court, proceedings can certainly 
be taken under Section 2 of the Contempt of 
Courts Act, quite apart from the fact that other 
remedy may be open to the aggrieved ofTicet 
under Section 499, I. P. C., ILR 10 Cal 109 and 
1893 AC 138, Rel. on. Ramakrishna Reddy v. 
State of Madras, 90 Cal LJ 14: (1952) SCA 312: 
1952 SCJ 137: 1952 SCR 425: 1952 Mad WN 393; 
1952 Mad WN 97: 1952-1 Mad U 736: 65 Mad 
LW 314: 1952 SCA 131: AIR 1952 SC 149 (152) 
(Pt B) (Pr 11). 

-Ss. 499 and 500, Exceptions — 'Privilege' — 

If covered. 

Every defamatory statement not coming within 
any of the exceptions is punishable under S. 500. 
None of the exceptions exempts a defamatory 
statement from punishment on the ground of anv 
privilege; the word ‘privilege’ is not used in anv 
of (hem. 1060 All LJ 109: 1960 AU « \(HC) 141: 
1960 All Cr R 118: 1960 Cr LJ 1296: AIR 1960 All 
623 (624) (PI A) (Pr 2). 

-S. 500 — Constilution of India. Art. 19 (1) 

(a). (2) — Rich! under Art. 19 (11 (a) is not 
absolute — S. 499. Penal Code docs not con¬ 
travene Art. 19. See Constitution of India. Art 19 
(1) (a). 1961 (11 Crl LJ 601: AIR 1901 Andh Pro 

190 (DB). 

-S. 499 — Article describing Nctaji Subhash 

Chandra Bose as traitor and quisling — Held, 
that the words amounted to defamation ol 
Nctaji irrespective of whether he was alive oi 
dead 08 Cal WN 654: 1964 (1) Cr U 367 (372) 
(Pt D) (Pr 39) (Cal). 

_s. 499 — Editor of Newspaoer and ordinary 

citizen — Section makes no distinction. 

Section 499 makes no distinction between an 
ordinary citizen and the editor of a newspapei 
and therefore the editor of a newspaper does not 
enjoy greater freedom in the matter of giving ex- 
pression to his opinion than an c ' l,: 

( 1914 ) ill LT 324. Rel. on. ILR (10j 7) 2 Cal 
181. 

-Ss. 499 and 600 — Validity niter commence 


-03. Hl'U «wv * — ---• — - .a 

ment of Constilution — Constitution of India. 
Art. 19 (2). 


Under Art. 19 (2), as it stood before its amend- 
ment in 1951, the existing law as to defamation 
prevailed and Sections 499 and 500, Penal Code, 
were part of the existing law on the date of the 
commencement of the Constitution. 65 Cal WN 
745: 52 Cri LJ 1422: AIR 1951 Cal 176 (178) 
(Pt C) (Pr 24) (DB). 1 

-S. 499 — Applicability — Reply sent through 

lawyer containing defamatory statements — 
OiTence. 

One Parvati left her husband’s house on ac- 
count of ill-treatment at the hands of the ac¬ 
cused. A registered notice was issued to the ac¬ 
cused the husband and his father through lawyer 
demanding maintenance for her. To this a reply 
was caused to be sent by the accused through 
their lawyer denying the maintenance claim on 
account of Parvathi’s unchastity. The reply went 
further and alleged that her father knew about 
her immoral conduct and also positively helped 
her in her immoral ways and that he deceived 
the accused into entering into the marriage 
alliance. It was for these allegations made against 
him that father of Parvati filed the complaint. 

Held, that the presumption that so long as the 
reply of the accused stood proved the accused 
might be taken to have given instructions there¬ 
for was not inevitable seeing that Counsel's 
volition had intervened and it was unsafe to 
found criminal liability on the accused on such 
basis. 1959 Her LR 453: 1959 Mad LJ (Cr) 274: 
1959 Ker LT 451: 1959 Ker LJ 441: 1959 Cr U 
1321: AIR 1059 Ker 342 (343) (Pr 3). 

-S. 600 — Report of a theft lodged with 

Police — Suspicion about a person alleged — 
In fact no theft took place — Allegation defama¬ 
tory and malice can be presumed. 1964 MPLJ 
(Notes) 222. 

-Ss. 500, 499 — Defamation — Essential ingre¬ 
dients — Communication of libel to third person 
Is material. 

The gist of the offence of defamation lies in 
the dissemination of the harmful imputation. 
When a defamatory statement is published, it is 
not only the publisher, but also the maker, who 
becomes responsible and it is in that context that 
the word ‘makes’ is used in S. 499. It is of the 
essence that in order to constitute the offence of 
defamation it must he communicated to a third 
person because what is intended by the imputa¬ 
tion is to arouse the hostility of others. If a 
person merely writes defamatory words and keeps 
the writing with himself, the offence is not made 
out. Likewise, if the libeller merely communi¬ 
cates the libel to the person defamed it does no! 
constitute an offence under the said section al* 
though it may amount to an insult and may be 
punishable as such. The question whether the 
libel in fact has been communicated to a third 
person is material. It is not enough that the 
libeller posted it to a third person. 1962 MPLJ 
927: 1962 (2) Cr LJ 760: AIR 1062 Madh Pra 
382 (383) (Pr 5) (DB). 

-Ss. 499, 500 and 171-G — Speeches made dur¬ 
ing elections — How for privileged indicated — 
Statement of fact when falls under S. 171-G stated 
- (Elections) - (Criminal P C. (1898). Sec- 
lion 196). Sec Penal Code (I860), S. 171-G. 1958 
Crl U 647 (2): AIR 1058 Mad 240. 

[Overruled on another point in AIR I9t>/ 

SC 808.1 

-Ss. 400 and 500 — Scope — Expression "Black 

marketeer” is per sc defamatory within menninR 

of section. AIR 1052 Mys 123 (124) (PI A) (Pr d|- 

-Ss. 400. 500 — Applicability — Caste—Pan- 

ebayat refusing lo decide dispute unless com- 
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plnlnnnt paid fine for post transgression — Ex¬ 
communication for failure — Offence. 

There is nothing objectionable if a Caste Pan- 
chayat whose help is sought for by Ihe com¬ 
plainant refuses to decide the dispute unless he 
himself would be amenable to the caste discipline 
by paying a fine for his past transgression of 
the caste rules. His ex-communication for failure 
to pay the fine mav, in some circumstances, 
amount to an offence under the Penal Code. 26 
Cut LT 249: 1961 (1) Cr LJ 296: AIR 1961 Orissa 
33 (34) (Pt A) (Pr 5). 

-S. 499 — Essentials of offence. 


The essence of the offence of defamation, as 
given in S. 499 is that the imputation must have 
been made either with Ihe intention of causing 
harm, or knowing or having reason to believe 
that such imputation would cause harm to a 
person. 

In judging whether the accused had such in¬ 
tention or knowledge, the circumstances under 
which and the main object with which the ap¬ 
plication containing the defamatory statements was 
sent including the prayer asked for from the 
Minister, and the background of the dispute be¬ 
tween the parlies before the Endowment Depart¬ 
ment, should all be considered. If, after a careful 
consideration of all Ihese facts it did not appeal 
that the accused had the necessary intention or 
knowledge it was not proper to place him on trial 
for an offence under S. 500, Penal Code. 25 Cut 
LT 16: 1059 Crl U 1006: AIR 1959 Orissa 141 
(143) (P| B) (Pr 7) (DB). 

■- S. 499 — Defamation — Tests. 

Where some passage in a petition are alleged 

to be defamatory, the document should be read 

as a whole with a view to find out the main 

purport, and too much importance should not be 

or l? A J soI * le<J ^ assn « cs here and 

!* 2 L C '}\™ , I9: 1050 Crl U AIR 1959 
Orissa 141 (143) (Pt C) (Pr 8) (DB). 

r-f- 4 . 09 “ C . M \ a " d Criminal liability — Dif- 
See Tort "Vf and , En « Iand Panted out. 

AIR IS& S, ,M2 C ' “ 

-~ Freedom of speech - Limitation on 

c7li7en iJc” f r.l SS * hiRhcr ,han ,ha < of 
infracHrm U ? . f lh,s . freedom so as io constilule 

In™ J c f law r ? la t'nc to defamation is not 

r S . C i , C R n RR ll 'im n of ,ndia - Art - 19 (2). 
1963 (1) Cr LJ 609: AIR 1963 PunJ 201. 

--Ss. 409 and 600 - Essentials of offence. 

.K re of words ‘dishonest and frau- 

fnm„i«n he p aCCUSC f. commi «' ed no offence of de- 
fomation. For makmc out an offence of defamn. 

lionJ (hi . n f e ”°rv.that by usinc cerlain expres- 
the in,cn,| on IS to harm the reputation of n 

Ss knew S °nr °h i hC PCrSOn usinc those expres- 
sions knew or had reason to believe that curb 

imputation would harm the reputation nf lul 

person. 1963 Raj L \V 203: AIR 1965 NUC (Raj) 

2. Publication. 

(A) Newspaper. 

(B) Repetition of libel. 

2. Publication. 


speaker of Legislative Assembly — No absolute 
privilege. See Constitution of India, Art. 194. 
1961 (1) Crl U 743: AIR 1961 SC 613. 

-Ss. 499, 500 — Article in newspaper alleging 

that public servant concerned amassed tidy 
amount by way of bribe — Held imputation of 
bribe was calculated to harm the reputation of 
the public servant and was defamatory of him. 
1961 All LJ 967: 1961 All WR (HC) 770: 1962 
All Cr R 9: ILR (1962) 1 All 179: 1962 (2) Cr LJ 
520. 

-S. 499 — ‘‘Publication" — Imputation conveyed 

to complainant — Offence. 

When the alleged imputation is communicated 
only to the person defamed, (i.e ). the complain¬ 
ant and is not in any other wav published to any¬ 
body else, an offence under S. 499. Penal Code 
is nol commuted. 1951 AWR (HC) 257. 

-S. 499 — Publication — Meaning of — It Is 

enough If communication was made to at least 
one person other than person defamed. 

The word ‘makes* in S. 499 has been used in 
its etymological sense as connoting 'lo make pubile’ 
or ‘to make known lo people in general.’ Publi¬ 
cation implies communication to at least one per¬ 
son other than the person defamed. 38 Cri LJ 
806 (All), Rcl. on. Where, therefore, the respon¬ 
dent wrote a Idler to the President of Managing 
Committee of Takhat Ilarmnndirji containing de¬ 
famatory matter about one of the members of 
Supervising Committee, with the word ‘Personal’ 
appearing on the letter and the President made 
a note on it and directed the General Secretary 
to report to him about the affairs of the Guru- 
dwara and the General Secretary put up that 
letter before the Managing Committee and sent a 
reply to Ihe President. 


... r- iii.ii mere was puoiication as contem- 
plalcd in S. 499 of the Penal Code. The steps 
which he President and Ihe General Secretary 
look after the receipt of the letter were not very 
material, inasmuch as the respondent might not 
have intended that the letter should be placed 
before the members of the Managing Committee 
5*2“ w,lh # oul n,at !hcr c was communication 

Wsra asr- ,o ,hr pnMm '- 

--Ss. 490 and 600 - ‘Publication' — Publica- 

lo com P‘ a >nant himself 

in («™“ (pi Xi I 311 " Am ,05 “ c “" 

c7rf S | n 4 m! 7 App J 1 , , cabU,, v — Imputation made In 
fiood Inlth for pub Ic C ood - No offence. 

nccuscd had published an editorial in his 
«cekl\ paper Damodar’ criticisinc the misrmna 
cement of an Electric Company of which The com' 
Plnmanl was the Directc and Manage pnrtneT' 

tioS thn^.K C ° nsidcra,i of the article in aucs- 

Press facts. 1959 Cr LJ ISIO^ 1sup “ 
(679) (P* D) (P P 7) (DB) 310 ' AIR 1060 Cnl 677 

as?- Tv i 

p p..issi 

lece in respect of 
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alleged defamatory questions were never asked in 
house with the result that they could not be said 
to form part of the proceedings of the House as 
a result of disallowance by Speaker. See Consti¬ 
tution of India, Art. 194. AIR 1956 Cal 433. 

Ss. 499 and 500 — Publication of photograph 
with false caption depicting persons therein as 
soldiers of 'Goonda war’ — Publication per se 
defamatory —- Knowledge of Publisher that it af¬ 
fects complainant immaterial — Every person 
photographed can file complaint — ‘Goonda’ — 
Meaning — Definition in C. P. Act (10 of 1946), 
Relied; (1929) 2 KB 331 and 1910 AC 20 and 
AIR 1935 All 743. Rel. on. 1961 Ker LJ 1212: 
1961 Ker LT 1006: 1962 (2) Cr LJ 142: 1962 Mad 
U (Cr) 635. 

-S. 499 — Letter posted at particular place — 

It cannot amount to publication at that place — 
(Criminal P. C. (1898), S. 177). 

When a letter enclosed in an envelope is posted 
at any particular place, it cannot amount to pub¬ 
lication at the place where the letter is posted. 
The gist of the offence of defamation being publi¬ 
cation of the defamatory matter, if the letter does 
not reach the other side, it cannot be said that 
defamation has been completed merely because 
the letter was posted at a particular place. There 
must, therefore, be evidence of the publication to 
constitute defamation and till the letter is pub¬ 
lished it cannot be said that defamation has been 
committed. AIR 1923 Mad 666; 44 Mad LJ 648 
and AIR 1924 Mad 340; 45 Mad LJ 754. Dissented 
from. 1957 Mad WN 289: (1957) Mad U (Cr) 
304: 1957 Crl U 983: AIR 1957 Mad 572 (572) 
(P! A) (Pr 2). 

- S. 499 — Essentials — Ill-will or malice — 

If necessary. 

To bring the publication of a scandalous im¬ 
putation under the penal law, it is not necessary 
to prove that it was done out of any ill-will or 
malice or that the complainant had actually suf¬ 
fered from it. It would be sufficient to show 
that the accused intended, or knew or had reason 
to believe, that the imputation made bv him 
would harm the reputation of the complainant. 
Every sane person is presumed to have intended 
the consequences which normally follow from his 
act. 1952 Cr LJ 1553: AIR 1952 Pepsu 165 (167) 
(PI C) (Pr 5). 

-Ss. 499, 500 — Punjab Public Safety Act (2 of 

1947), S. 21 (b) — “Publishes” — Meaning of — 

Where a person sends an anonymous letter con¬ 
taining slanderous remarks maliciously made 
against a Government servant, to his superior with 
the object of prejudicing his chances of promo¬ 
tion the person cannot be convicted under S. 21 of 
Act (2 of 1947) as there is no publication within 
the meaning of Cl. (b) and the case is one which 
can be dealt with under S. 500. Penal Code. AIR 
1951 PunJ 381 (382) (Pt B) (Pr 4). 

—S. 499 — Publication of defamatory statement 
— Publisher’s liability. 

The accused cannot justify the defamatory 
statement on the ground that similar reports had 
appeared or bv saving, that rumours to that effect 
were afloat. Every republication of a libel is a 
new libel, and each publisher is answerable for 
his act to the same extent as if the calumny ori¬ 
ginated with him. The publisher of a libel is 
strictly responsible, irrespective of the fact whe¬ 
ther he is the originator of the libel or is merely 
repeating it. 1961 (1) Cr LJ 710: 63 Punl LR 
704: AIR 1961 Punl 215 (225) (PI E) (Prs 48, 49). 

[Reversed on another point in AIR 1966 SC 
97.1 

-Ss. 499 and 500 — ’Publish’, meaning of. 

The use of the word ’publish' in S. 499. I. P. 
Code, does not contemplate those communications 


Ss. 499 and 500, Note 2 

which one is bound to make to others in the nor¬ 
mal course of his legal duties. Thus where ac¬ 
cused No. 2 in his official capacity as General 
Manager had placed a report made by accused 
No. 1 about his subordinate before the Board of 
Directors who had appointed him and to whose 
direction and control he was subject, and it was 
not alleged bv the complainant against accused 
No. 2 that he made any remarks of his own 
which might be defamatory against the com- 
plainant. 

Held, that it was certainly a privileged commu¬ 
nication and even if he had passed any censure 
against him in good faith, it would have been 
covered bv Exception 7 of S. 499, I. P. Code. 
(1930) 1 KB 130, Disting. ILR (1959) 9 Raj 1160: 
1960 Cr LJ 1136: AIR 1960 Raj 213 (214) (PI A) 
(Prs 5, 6). 

-S. 499 — “Publication" — Communication on 

post card is publication. AIR 1955 NUC (Raj) 
2198. 

2 (A). Newspaper. 

-S. 499 — Report of proceedings of Legislature 

In newspaper — If privileged — Constitution of 
India, Art. 194. 

Reports of proceedings of a Legislature in an 
Indian Newspaper, unless such are expressly auth¬ 
orised by the House, arc not the subject-matter 
of privilege and may found a complaint for de¬ 
famation under S. 500, Penal Code. 

Article 194. Constitution of India does not pro¬ 
hibit proceedings in respect of the report in the 
newspaper. 

The rule as to vicarious publication, however, 
cannot possibly apply to speeches made in the 
Assembly, and a person who makes a speech in 
a Legislature cannot possibly be held liable for 
its publication in newspaper when he has himself 
done nothing to cause such publication. 56 Cal 
WN 745: 52 Crl LJ 1422: AIR 1951 Cal 176 (178, 
179) (Pt A) (Prs 18. 21, 22, 28) (DB). 

-Ss. 499 and 500 — Publication of libel In 

newspaper — Evidence of publication — Proof — 
Presumption regarding newspaper. 

To maintain a prosecution for defamation in a 
particular Court there must be publication of the 
libel within the limits of the jurisdiction of that 
Court. Where it is a publication of a newspaper 
containing the libel it is sufficient to prove that 
the paper was delivered within the territorial juris¬ 
diction of the Court and it need not be proved 
that the libellous matter was seen or read by 
any particular person as in the case of a letter. 
Newspaper is a commodity printed for the pur¬ 
pose of being read and it can be presumed that 
it was so read. ILR 15 Bom 286 and AIR 1928 
All 222. Rel. on. 1961 Ker U 1212: 1961 Ker 
LT 1006: 1962 (2) Cr LJ 142: 1962 Mad U (Cr) 
635. 

-Ss. 499 and 500 — Libel in Newspaper -- 

Proof regarding the accused being Editor and 
Publisher — Declaration under S. 7 of Press and 
Registration of Books Act that accused was editor, 
printer and publisher of newspaper printed in 
newspaper - Sufficient. 1961 Ker U 1212: 1961 
Ker LT 1006: 1962 (2) Cr U 142: 1962 Mad LJ 

(Cr) 635 * , . . a *« 

-S. 499 — Article In newspaper calculated to 

harm reputation of Minister — Offence. 

Where an article in a newspaper said that in 
pursuance of a scheme to back the electricity de¬ 
partment with his own underlings by underhand 
means, the Minister had, in violation of the rules, 
appointed a certain person as an Accountant, and 
that this appointment was but a prelude io 
further appointments of the like naure and 1 tn 
concluding sentence of the article was obviously 
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an ironical statement implying that the Ministers 
administration was a bad administration riddled 
with corruption and nepotism. 

Held, that the article was per se defamatory. 

1958 Ker LT 1158: 1958 Ker U 1262: 1959 All WR 
(Sup) 29: 1959 Crl LJ 454: ILR (1959) Ker 195: 

1959 All Crl R 158: (1959) MU (Crl) 930: AIR 
1959 Ker 100 (102) (Pt A) (Pr 8) (DB). 

[Overruled on another point in AIR 1961 
SC 387.] 

-S. 499 — Publication of defamatory matter 


in newspaper — Editior absent from duty for 
bona fide purpose at time of publication — Work 
of editing entrusted to sub editor — Presumptive 
liability of editor displaced — Editor not guiltv 
under S. 500 — ILR 9 Mad 387 and AIR 1928 
All 400. Rel. on. 1961 MPLJ 119: 1962 Jab U 
490: 1961 (1) Cr LJ 01: AIR 1961 Madh Pra 12 
(13) (Pt A) (Pr 7). 

-Ss. 499-500 — Degree of care and caution — 

Newspapers — Position of. 

In the matter of defamation the position of 
newaspapers is not any way different from that 
of members of the public in general. The res¬ 
ponsibility in either case is the same. The degree 
of care and attention is no way less in the case 
of newspapers publications than that required 
from ordinary men. In the case of publication 
of a defamatory matter actual source of informa¬ 
tion on which the person accused has acted and 
the justifiability of his so acting ought to be con¬ 
sider'd. If he has not taken proper care and 
acted, on a gossip and the complainant is there¬ 
by defamed he ought not to escape consequences 
on the ground that he has promptly contradicted 
the incorrect report. The culpability in such cases 
does not depend on the circumstance whether he 
has tried to undo the wrong which he has com- 
mitted or not but upon the fact whether he has 
acted with care and caution or has done so rashly 
or negligently. Attempt to undo the mischief may 
exhibit want of malice or fear of the consequen¬ 
ces. But even if it indicates absence of malice 
that is not enough to prove good faith as defined 
Codc - 1968 MPC I99: 10 58 Jab U 

1988 “EK 406: 1968 Crl U 10M: AIR 1068 
Madh Pra 216 (2171 (Pt A1 (Prs 10. 11) (DB). 

601 T , Fr J c , ed 0 I n of prMS ~ E *‘ent ° f 
— Constitution of India, Art. 10 (1) (a). 

TOe freedom of the journalists is an ordinary 
part of the freedom of the subject and to what 
ever lengths the subject in general may go. so 

! oumnlls t ,s - apart from statute law. 
their privilege is no other and no higher 27 Tul 

StfMff ,'li >« ss 

1198] VerSed ° n ano,hcr point in A,R 1963 SC 

^ 80 ®’ 801 ~ Publication of statement 

of political leader in newspaper — Imputation 
against Governor untrue and made without ver j_ 

nrin'l.r IZa , held . WiRv under S. 500 and 

” Cnf LT 4W; 1962 ffPcTu fli^AIR uj| 
0rf 7 1”J2°l, 202) (PI E) (Prs 10. 12 14. 16) 

SC iKl d ° n an0,hCr point in AIR ‘963 


pni'rTnd & 

trusted*thfl ^| l .°r ab,C 7 at,cr al,hop ch he had cn- 
c. d ,he S 'election of news items to his editor 

S 7 P fl7 S D and »5 e S? lra,ion of Book s Act *1887)" 

Punj 93. PUD LR 8 ” : 1066 Crl U 292 = AIR 1 M 0 

S». 600 and 601 _ Publisher himself a nrln- 
ter of a newspaper- Although his case would be 


covered by S. 501 his liability under S. 500 would 
not be affected thereby. 

As a publisher of a newspaper makes known to 
the people in general and thus gives publicity to 
the news item printed in that newspaper, the case 
against him for the publication of a defamatory 
news item in the paper would legally and 
logically amount to defamation simpiiciter and, 
as such he would be punishable under Sec¬ 
tion 500, Penal Code. If he is also the printer 
of the newspaper, the case would be covered by 
S. 501 too of the Penal Code. But his liability 
as a publisher under S. 500 of the Code, would in 
no wav be affected. While S. 500 provides the 
penalty for the simple and plain act of defama¬ 
tion. S. 501 provides the punishment which may 
be imposed upon a person who prints or engraves 
any matter, knowing or having good reason to 
believe that it is defamatory of another. The de¬ 
finition of defamation, as given in S. 499 show’s 
that a person publishing any imputation concern¬ 
ing another person intending to harm or knowing 
or having reason to believe that such imputation 
will harm the reputation of the other person, 
would be guiltv of defaming the other person, 
unless the case is covered by the Exceptions. In 
the definition word 'publishes' is obviously used in 
its etymological sense and connotes ‘to make 
public’ or to make known to the people in 
general. 1966 Cri U 292: 67 Pun LR 877: AIR 
1906 Punj 93 (95) (Pi A) (Pr 5). 

-S. 499 — Editor of newspaper — Responsi¬ 
bility of during his absence. 

Where it is satisfactorily established that the 
editor was on leave and had entrusted his duties 
to a responsible person who had accepted the full 
responsibility for the publication of the libel, the 
editor cannot be held to be criminally liable. In 
such a case there is no necessity for the editor to 
adduce positive proof to show' that he was on 
leave when the libel was published. 52 Crl U 
623: ILR (1051) Trav-Co 77: AIR 1951 Trnv-Co 
105 (105) (Pt A) (Pr 3) (DB). 

2 (B). Repetition of libel. 

Ss. 499, 500 — Repetition of defamatory state¬ 
ments in question form. 

Where after certain leaflets arc distributed con¬ 
taining imputations against the complainant which 
are dearly defamatory the editor of a newspaper 
publishes them in the form of questions without 
any direct imputation against the complainant 
and asks the complainant to clear himself by 
answering the questions it amounts to a re-publi- 
defamatory statements in the leaflets 

SwcJ 8? LI 1203: A,R 

- Evcrr 

A defamatory statement cannot be justified on 

whe n^or* fh a I* *r SUCh r . cp0 .v had appeared else- 
wnere or that rumours to that effect were afloat 

EW repetition of a libel is a new )Ul and each 
exfenfas 'it X' VCn ) blc for *f“ ac * *° ‘he same 

LJ 422- 1965° \fnj ls Pjerejv repealing it. 1064 Ker 

was 

Of the Pariia^nf the L 5 Ris ‘ n ‘>ve Assembly and 
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while participating in the deliberation of the 
Houbc and the Court has no jurisdiction to en¬ 
tertain an action in respect of defamatory utter¬ 
ances by them as the Members, under the law, 
are; not amenable to civil or criminal action, des¬ 
pite the fact that the statements are crossly de- 
jamaory and deliberately false. This privilege, 
however, does not extend to a statement publish¬ 
ed by a member outside the Mouse. Each re¬ 
petition is a fresh defamation. 1961 (1) Cr LJ 

LR 794: A,R PunJ 215 (225) 
(Pt F) (Prs 50, 52). 

o-ji, [Rcvcr sed on another point in AIR I960 SC 
“7 .J 

3. Explanation 2 — Imputation concerning class 
or collection of Individuals. 

®" J* 499, Fxpln. 2 — Person Includes collec¬ 
tion of persons which is identifiable — Prosecu¬ 
tion staff of l T . P. Government at Aligarh can be 
subject of defamation and Is covered by the ex¬ 
planation. . 


The language of Explanation 2 to S. 499. I. P. 
Code is general and any collection of persons 
would be covered by it. Of course that collec¬ 
tion of persons must be identifiable in the sense 
that one could, with certainly, say that this 
group of particular people has been defamed, as 
distinguished from the rest of the community. 
The prosecuting staff of Aligarh or as a matter 
of fact, the prosecuting staff in the State of Uttar 
» radesh. is certainly such an identifiable group 
or collection of persons. There is nothing inde¬ 
finite, about it. This group consists of all mem¬ 
bers of the prosecuting staff in the service of the 
Government of Uttar Pradesh. Within this gen¬ 
eral group of Public Prosecutor of U. P. there is 
again an identifiable group of prosecuting staff, 
consisting of Public Prosecutors and Assistant 
Public Prosecutors, at Aligarh. This group of 
persons would be covered by Explanation 2 and 
could, therefore, he the subject of defamation. 
Sahib Singh Mehra v. State of U. P.. fJ965) I 
SCWR 571: 1965 SCD 600: 1965 (2) Crl U 431* 
• Law Rep 186: (1965) 2 SCR 823: ILR 
f 1965) 2 All 241: AIR 1965 SC 1451 (1453) (Pt D) 
(Pr 9). 


-Ss. 499. Exp!. 2 and 11 — Complaint by Cor¬ 
poration for defamation can be maintained — 
Imputation must cause special injury to property. 

Having regard to the provisions of S. 499 read 
with Explanation 2 and the definition of the word 
person in S. 11 of the Penal Code it cannot he 
said that a complaint for defamation is not main¬ 
tainable at all by a Corporation. But the scope 
of such a complaint by a Corporation is not the 
same as that bv individuals. A Municipal Board 
per sc has hardly a reputation. If the manage¬ 
ment is good it will be said lhat the Board is 
being run efficiently. But if the management is 
bad there is bound to be accusation of inefficiency 
and nepotism, etc. If a person makes any imputa¬ 
tion so as to cause any special injury to the pro¬ 
perty of the hoard then the Board can maintain 
n complaint under S. 500. But where the minority 
party in the Board attacks the majority party for 
inefficiency then such an attack does not amount 
lo defoliation. (Such a case is covered by Ex 
ceptions 1 and 2 of S. 499). 


The imputation held did not harm reputation 
of the Board, the intention being to improve the 
administration. 1952 All WR (HC) 32: 1952 All 
U 04: 1952 Crl LJ 282: 1952 All Cr C 12: AIR 
1052 All 114 (115, 116) (Pt A) (Prs 4, 8). 


Ss. 499, 500 — Association of persons — Im¬ 
putation lowering moral character of members 
collectively — Publication of, held amounts to 
defamation. 

In respect of an association of persons the law 
of defamation in India is not the same as the 
English law of defamation relating to a trading 
company or corporation. 

Defamation of an association or collection of 
persons could be made by publication of 1 an im¬ 
putation affecting character or reputation. The 
contention that only an imputation lowering the 
credit of the person is the mode in which there 
can be any defamation of an association, is not 
correct, and an association may be defamed also 
bv an imputation which lowers the moral charac- 
ter of I he members of the association collectively 
AIR 1935 All 743; 36 Cr LJ 816. Rel. on. 

1 bus, where in certain newspaper, an item of 
news was published to the effect that because a 
certain Student’s Welfare Association was hob- 
nobbing with the police, many anti social persons 
bad obtained shelter and the real culprits were 
not being punished; 

Held, thal the publication amounted to defama- 
tmn of the members of the association. (1962) 66 
Cal WN 24: 1961 Cal LJ 53: ILR (1961) 2 Cal 
637. 

-Ss. 499, 500 — Imputation per se defamatory 

— Plea of exception — Burden of proof. 

1 he imputation in (lie accusation, which the ac¬ 
cused makes to the caste panchas, that the com¬ 
plainant had taken food with chamars is per sc 
defamatory. The accused if at all can take shelter 
under the eighth or Ihe ninth exception. To do 
so the presence of good faith is a necessary pre¬ 
requisite. Since the accused himself had volun¬ 
tarily gone lo the caste panchas and made the 
accusation regarding the conduct of the complain¬ 
ant it was for him to prove that what he did 
was done in good faith. When there is no evi¬ 
dence that he had equipped himself with neces¬ 
sary information on proper grounds that the sub¬ 
stance of the accusation was to his belief correct 
it cannot he said that he had acted as a reason¬ 
able and prudent man and therefore, with good 
faith in making the accusation. There can be no 
good faith when the accused can leave no reason¬ 
able ground to believe the truth of the statement 
he makes. 76 IC 393, Rel. on. 1958 MPLJ 248. 

-S. 499 — Rank whether can be defamed. 

Dicta— An imputation against a company or 
an association or collection of persons as such 
amounts to defamation. Therefore, the mere fact 
that the reputation of a Bank is sought to he af¬ 
fected by the publication docs not take it away 
from the mischief of a defamatory publication. 
AIR 1950 Pat 545 (546) (Pt B) (Pr 5). 

-S. 500 — Defamation — Imputation concern¬ 
ing any person — Identity of such person should 
be established. 

If the words complained of contain no reflec¬ 
tion on a particular individual or individuals, but 
may equally apply to others belonging to the same 
class an action for defamation will not lie. The 
defamatory mailer lo be actionable must be such 
that it contains an imputation concerning some 
particular person or persons whose identity 
can be established. It is unnecessary lhat the per. 
son whose conduct is called in question should be 
described bv name. It is sufficient if on the 
evidence it can he shown lhat the imputation was 
direclcd towards a particular person or Persons 
who can be identified. AIR 1922 Pat 101; 78 ER 
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747; AIR 1937 All 677 and AIR 1925 Cal 1121, 
Rcl. on. 1962 Ker LT 538; 1962 Ker U 796. 

4. "Intending to harm or knowing or having 
reason to believe that it will harm reputa¬ 
tion'’. 


-S. 499 — Intention. 

Section 499 requires inter alia an intention on 
the part of the accused to harm the reputation of 
the complainant or the knowledge that the imputa¬ 
tion made bv him will harm such reputation. 
1952 All WR (HC) 32: 1952 All LJ 64: 1952 Crl 
U 282: 1952 All Cr C 12: AIR 1952 All 114 (115) 
(Pt B) (Pr 5). 


-S. 499 — "Intending to harm or knowing" — 

Matter published per se defamatory. 


In the case ot news item published in a news¬ 
paper forming the subject of a proceeding under 

S. 500, where the matter published is per se do- 
famatory, the only thing that the prosecution is 
called upon to prove in the first instance is the 
fact of the publication itself. When the tenor of 
the document shows that the publication tends to 
harm the reputation of any person, a Court would 
be justified in gathering from the terms of matter 
itself that the publishers intended to harm or 
knew or had reason to believe that such imputa¬ 
tion would harm his reputation. AIR 1950 Pat 
545 (546) (Pt C) (Pr 5). 


S. 499 — "Intending to harm” 
facts. AIR 1955 NUC (Raj) 2198. 


Case on 


5. Explanation 4 — "Harming reputation". 


—S. 499, Expin. (4) — Defamation — What con 
stitutes — Held use of word ‘dnlal 9 might In 
directly lower moral and Intellectual character. 

vr»?ai Ch0n r. 99 ,’ seems to imply tha 

nil .. nS1 u c ? defamali °n has to be determinec 
not upon an interpretation that may be found 

hw \Z 0T f bV n Iaboriou ? ^search in a Court o| 
vevndht iK° n [hC x . meanmc tba * niight he con 
cd* m»5 y ! 5 W ° r< - 10 ? reasonab,c and fnirmind 
n rnSi A mca . ni . nff lhat might ho conveyed tc 
a morbid or suspicious mind cannot he taken into 

] c 0 exnI n r r ,hiS T P ° SC - The word others ' 5 In 

£: srsf .■iffi 

MuSaT* SrSJSL PD 514: " m) “ 

thI , w d ord n, M«r n r5 lerinC r ircums,anccs that thon C h 
he Context S Li™K V -. hnvc nn innocent "lenniS* 

sSS 3 «!SvSHS 


conveying any imputation against the reputation 
of the person in respect of whom the word is 
used. The reputation of a person is certainly not 
affected by his being called a “chandaf', and in¬ 
tention to cause loss of reputation which is the 
essential ingredient of the oflence of defamation 
cannot be attributed to a person who indulges in 
abuse in a fit of excitement. The accused using 
the w;ord “chandal” cannot be said to have the 
intention or motive to damage the reputation of 
the person who is so called so as to bring case 
within S. 500. I. P. Code. Further where the 
words uttered sound more in the nature of ad¬ 
monition. rather than purport to lower the reputa¬ 
tion of the complainant cannot amount to defa¬ 
mation. So also words meant to convey disappro¬ 
val of the conduct of the complainant cannot 
amount to defamation, as being intended to lower 
his reputation. 1952 Cr LJ 1640: 18 Cut LT 140: 
AIR 1952 Orissa 351 (352) (Pt B) (Prs 5, 6). 

-S. 499 — Harming reputation — Proof of 

actual harm not necessary if words ore primn 
facie defamatory — Explanation 4 does not apply 
in such a case. 

Explanation 4 to S. 499 would not apply when 
the words used and forming the subject-matter 
of the charge arc per sc defamatory. 

It is not necessary to prove that actually harm 
was caused if the w'ords are prima facie defama. 
lory and it would be sufficient if it can be made 
out that the maker of the statement knew or had 
reason to believe that the imputation made by him 
would harm the reputation of the person against 
whom the imputation is made. When the expres¬ 
sions and words used in a particular letter or 
other document are clear enough to indicate that 
there would be a harm to the reputation, then 
one need not find out as to whether the imputa¬ 
tion was likely to lower the moral or intellectual 
£ h i a ™cter of the person defamed. 1965 (2) Crl 

6. Exception 1 — Imputation of truth for public 
good. 


h .. a aecond Exceptions — Dcfa- 

“ bypuMfca'Ion 0 f news Item In newspaper 
aboul Lrkhpal — Dectrlne of fair comment —Its 

nhn . C “t I o " ,0 , |ourn,,, ! sl ~ He,d Imputations made 
about Lekhpal were Justified. 

Exception 1 to S. 499. Penal Code, allows im- 
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a public servant or a private citizen. In order 
to pass the test of fair comment the publication 
must be free from malice and made bona fide and 
in public interest. Mere exaggeration or inac¬ 
curacy in matters of details does not make a 
comment unfair so long as what is expressed there 
is materially true and for public benefit. 

Held, that on the facts of this case the imputa¬ 
tions contained in the news item published in the 
newspaper about Lekhpal could not be considered 
defamatory of the complainant Lekhpal as the im¬ 
putations were justified. AIR 1917 Bo m 62 (SB). 
Rel. on. 1965 (2) Crl LJ 334: AIR 1965 All 439 
(441) (PI B) (Prs 15, 16. 18) (DB). 

-S. 499, Exceptions 1, 3 and 9, S. 500 —■ Privi¬ 
lege — Good faith — Burden of proof — News¬ 
paper article published In amidst controversy Im¬ 
puting corrupt and dishonest character to com¬ 
plainant without any basis — Article couched in 
wild and unrestrained language — Absence of 
good faith — Editor held guilty of defamation. 

Before the benefit of any of the Exceptions 1, 
3 and 9 of S. 499 can be given to an accused, 
there should be some basis for holding that the 
accused acted in good faith. The onus of showing 
that he had reasonable ground for believing the 
defamatory imputation to be true and was ac¬ 
tuated in publishing such a statement not bv mali¬ 
cious reasons but bv an intelligent zeal for the 
public interest lies on the person who publishes 
such an imputation. Unless there is some sub- 
stantial foundation for an imputation it cannot bv 
anv stretch of language be called a 'fair comment’ 
which was made in ‘good faith’. While logical 
infallibility is not required, the circumstances 
should, show that the maker or the publisher of 
the defamatory imputation exercised due care and 
caution. There is no warrant either in law or 
equity to hold that the Exceptions to S. 499 are 
to be interpreted in a different manner in the 
case of a journalist. 

Held, on facts that the imputations were per 
se defamatory, lacked in good faith and were 
clearly malicious. (1863) 32 LJQB 185. Applied. 

1962 (1) O LJ 122 (124, 125) (PI A) (Prs 7, 8, 
9, 14) (All). 

-S. 499, Exception 1 — Election — Objec¬ 
tion to complainant's nomination — Statement 
that complainant Is drunkard. 

A statement in an objection to the nomination 
of the complainant that the complainant is 
drunkard is in no wav relevant to the election 
and is defamatory to the complainant. 1958 All 
Cr R 201: 1958 All U 149: 1958 All WR (HC) 
226: 1957 Cr LJ 1360: AIR 1957 All 777 (778, 
779) (Pt B) (Prs 4, 5). 

-S. 499, Exceptions 1 and 2 — Imputa¬ 
tion by member of minority party against 

municipal board of tyranny of majority 

party and nepotism and also of waste of public 

money in litigation — Case held covered bv 

Exceptions 1 and 2. 1952 All WR (HC) 32: 1952 
All LJ 64: 1952 Crl U 282: 1952 All Cr C 12: 
AIR 1952 All 114 (116) (Pt C) (Pr 8). 

-S. 499, Exception (1) — Essentials of excep¬ 
tions — Statement made in good faith — What 
Is — Member of Board of Secondary Education 
described as 'dalaf of a publisher — There was 
reasonable inference warranted bv facts — Ac¬ 
cused rendering valuable public sendee and act¬ 
ing in good faith — Hence acquitted of charge 
under Section 500. Sec Penal Code (1860), S. 52. 
ILR (1957) 2 Cal 181. 

-S. 409, Exception 1 — "Any thing which Is 

true/’ 


It is sufficient if the accused can show that the 
statements are substantially true in regard to the 
material portion of the allegation or insinuation 

85 Cal LJ 57: 1950 All WR (Supp) 48: 61 Crl U 
1293: AIR 1950 Cal 343 (345) (Pt B) (Pr 4). 

-S. 499, Exception 1 — Scope and appli¬ 
cability. 

To sav something of a person which holds him 
to contempt is defamatory. If what is said is true 
then that is a defence of justification under the 
exception. On the other hand, if there is a doubt 
as to whether it is true or not, there is no defence 
at all and as the matter tends to bring the person 
defamed into contempt it is defamatory under 
S. 500. 85 Cal U 144: 1950 All WR (Supp) 63: 
51 Cr U 1288: AIR 1950 Cal 339 (339) (Pr 7). 

-S. 499, Exceptions 1, 9 — Burden of bringing 

the case under exception lies on accused — 
Nature and degree of proof required on the part 
of accused — Statement under S. 342, Cr. P. 
Code can be taken Into account — Requirements 
for Invoking Exception 1 — Public Interest — 
Meaning of — Evidence Act (1872), Ss. 3, 105 — 
Cr. P. Code (1898), S. 342 — Words and Phrases 
— Public Interest. 


By virtue of Section 105 of the Evidence Act 
the Court is bound to presume the absence of 
circumstances which would bring the offence 
within anv of the special exceptions contained in 
Section 499. I. P. Code and the burden would 
primarily rest on the accused to show that the 
exception applies. Burden cast on the accused in 
a criminal case bv virtue of Section 105 of the 
Evidence Act is not so onerous as the primary 
burden cast on the prosecution to prove the 
offence beyond reasonable doubt: (1962) 2 SCJ 
347; 1962 Mad U (Cr) 531; 1962 (1) Cr U 521: 
AIR 1962 SC 605. Rel. on. If a fact is to be held 
‘proved’ the Court must either believe it to exist 
or consider its existence so probable that a 
prudent man ought under the circumstances of 
the particular case to act upon the supposition 
that it did exist. If on the evidence it appears 
probable that the defence set up is true he is 
entitled to a decision in his favour even though 
he mav not have succeeded in proving the truth 
of his version bevond reasonable doubt. 1943 KB 
607 and (1957) 3 WLR 330, Rel. on. The ** a,c : 
ment of the accused made under Section 342 oi 
Cr. P. Code also mav be considered in deciding 
whether the onus has been dischargedbvthe ac¬ 
cused. 1962 (2) Cr LJ 284; AIR 1962 SC 1204, 
Rel. on. 

To come within the exception, the imputation 
should not only be proved to be true, but it 
must also be proved that it was for he pub ic 
eood that it was published. No amount of truth 
will justify a libel unless its publication was tor 
the public good. AIR 1950 Cal 339, Rel. on.^ 

Held, in the instant case that the publication 
was made in public interest or public eood and 
as the allccations made about the manager were 
proved to be true the pamphlet was saved DV 
Exception 1 to Section 499. Held, further, that 
there was no excessive Pub^hon 
case out of the Exception ^MUCrlU 699. 
1963 Her U 1209: 1963 Ker LT 845 AIR 1985 
Ker 161 (163 to 165) (Pt A) (Prs 6 to 8. 11 «» 

13). 

—S. 499. Exception 1 - Imputation of truth 
for public eood — Truth ns defence must exten 
to entire libel nnd not part only. 

Exception 1 to Section 499, Penal Code, recog¬ 
nizes the publication of truth as ;* ?ufTic.entrust, 
(lratjon if it is made for the public Rood, wnen 
truth is set up ns a defence it must extend to th 
entire 'libel and it is no. sufficient that only a 
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part of the libel is proved to be true. 1965 Mad 
U (CH> 834: 1964 Ker LJ 422: ILR (1964) 2 Kcr 
31: 1964 (2) Cr U 549: AIR 19M Kcr 277 (282) 
(Pt C) (Pr 11). 

7. Exception 2 — Opinion regarding public 
conduct of public servant. 

-S. 499, Exception (2) — Essentials of excep¬ 
tions — Statement made in good faith — What 
is — Member of Board of Secondary Education 
described as ‘dalal’ of a publisher — There was 
reasonable inference warranted bv facts — Ac¬ 
cused rendering valuable public service and act¬ 
ing in good faith — Hence acquitted of charge 
under Section 500. See Penal Code (I860), 
S. 52. ILR (1957) 2 Cal 181. 

-S. 499, Exceptions 2. 3 and 9 — Fair com¬ 
ment — Defence of — Nature of. 

A mere perusal of Exceptions 2. 3 and 9 is 
sufficient to show that these Exceptions which 
embody the defence compendiously known as 
'fair comment', apply only to expressions of 
opinion or imputations on character, and not to 
assertions of fact. The latter can be justified only 
by truth. Comment must be on actual and not 
on imagined conduct; and even if the accused 
person genuinely believed the imputed conduct 
to be real that would be no defence. If the opi. 
nion or the imputation purports to be based on 
facts, then the person claiming the benefit of 
these Exceptions must prove those facts. It \j 
not enough for him to say that he believed those 
facts. When the allegations of fact arc in them¬ 
selves defamatory and those allegations arc nol 
proved to be true no defence on fair comment 
can possibly arise. For 'fair comment' cannot 
justify a defamatory statement which is untrue 
in fact. A comment cannot be fair which is built 
upon facts which arc not truly staled. 1958 Ker 
LT 1168: ILR (1959) Ker 196: 1958 Kcr LJ 1262: 
1959 All WR (Sup) 29: 1959 All Crl R 158: (1959) 
MU (Crl) 930: 1959 Crl U 464: AIR 1959 Ker 
100 (103) (Pt D) (Pr 12) (DB). 

[Overruled on another point in AIR 1961 SC 
387.1 

-S. 499, Exceptions 2 and 3 — Fair comment 
— Editor of newspaper stating facts and drawing 
lair Inferences — Comment In public Interest 
without malice — Effect — Onus. 

Actually, a newspaper wriler should be more 
cautious than a private individual as his utter¬ 
ances are very widely published. The first and 
the foremost requirement is that the facts should 
be substantially true. 

The next test is that the comments should be 
fair in the sense that they are inspired bv 
genuine desire on the part of the writer to serve 
the public interest, and not by any intention of 
wrecking private spite. 

ir Th n w d c / Uc J? on is thal criticism even 
f called for bv the facts, should be in public 
interest, and should not be malicious. In deter- 
5K? *5® ?ueslion of good faith, the Court 
should take into account the intellectual capacity 
of the accused and the surrounding facts. 

is on - ,hc accuscd to show that a 

SL1^5ir l p at ,s f P nm ® facie defamatory i s j usl i 
lied under Exception 2 or 3. But he can din 

stances/ he bUrden bV poinlin * oul the circunv 

as ,ivs- 0[ -at s ks 


comment’ and was thus saved bv the Second and 
Third Exceptions to Section 499. 1961 MPC 61: 
1961 MPLJ 329: 1961 1961 Jab U 577: 1961 (2) 
Cr LJ 114: AIR 1961 Madb Pra 205 (208 lo 215) 
(Prs 15, 22, 28, 31, 32, 35) (DB). 

-S. 499, Exceptions 2 and 9 — Fair comment 

— Good faith. 

The fact that the accused is a journalist does 
not make any difference, for the simple reason 
that the press have no special privileges and are 
in no better position than any other man. They 
have rather greater responsibilities and should 
be more cautious in making scandalous imputa¬ 
tions. Their high position and status and the 
method of publication at their disposal are apt 
lo do more harm than if the imputation was 
made or published bv an ordinary individual, 
because some sanctity is generally attached to 
what is published in a newspaper. The defence of 
fair comment only protects statements of opinion; 
it docs not extend lo defamatory allegation of 
facts. It is one thing to comment upon or criti¬ 
cise. even with severity, the acknowledged or 
proved facts of a public servant and another to 
assert that he has been guilty of particular acts 
of misconduct or misappropriation. One of the 
essential conditions for the application of either 
of the Exceptions 2 and 9 is that the accused 
should have acted in good faith. For that he has 
lo establish that he acled in the exercise of due 
care and attenlion. In considering whether the 
privilege contemplated bv the exceptions was 
exercised with due care and attention the Court 
has also to look, among other things, at the mode 
of publication which is adopted and to sec whe¬ 
ther it indicates a conscious and criminal dis¬ 
regard of the complainant’s legal right and vitiates 
the privilege. 1952 Cri U 1553: AIR 1952 Pepsu 
165 (168) (Pt E) (Pr 6). 

8. Exception 4 — Publication of reports of 
proceedings of Court. 

Conditions* Four,h E *««Ptlon — Applicability — 

Under the Fourth Exception to Section 499, 
I. F. L., it is not necessary that the proceedings 
of a Court of lustice should be published con¬ 
temporaneously. All that is required is that the 
publication should he a substantially true report. 
It need not be true absolutely word for word but 
taking the whole thing it must be a substantially 

inffredfon^n «? 00d fa,lb has not been m * de an 

ingredient in the exception. 66 CWN 705* 64 Cr 

U 1168: AIR 1953 Cal 603 (504) (Prs 5,’flL 

9. Exception 7 — Censure by person In authority. 

ZAP* Fxcep!lons 7 and ® and 500 — Ap¬ 
plicability — Caste community — Right to decide 

h^Hc| 0DS r ® Io! l ng lo usages of caste and to take 
decisions about conduct of members — Ex-Head- 

10 hand o'" P«*e" 

Wl h d orannic oppoln i ed °^ers and to comply 
dcn J“nds made by community and Head'. 

meeting *“a ~ Members assembling at 
meeting and deciding not to invite Ex-Headman 

attend f ,un ®} ,ons , ,n houses o! members or to 
2S3 ,un Sj ,ons ,n his house till dispute was 
settled If amounts to defamation of Ex-Head- 

ordcr er whiere n ° n dh*i l dunl h fiberlv**is C recoBnised° C *ns 
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the members of his community which, by virtue 
of custom or usage, is competent to deal with 
such matters, cannot take a decision by common 
consent; and so long as such decision does not 
offend the law. it can be enforced by the will of 
the community. 

Where the complainant the Headman of a 
community, who had tendered his resignation as 
Headman failed to hand over the properties to 
the newly appointed Headman or the community 
but claimed to manage them as hereditary trustee 
and did not comply with the demands made by 
the newly appointed Headman and the com- 
munity to hand over the same the members of 
the community of which the complainant was a 
member assembled at a meeting and finding that 
the conduct of the complainant in not making 
over the properties to the newly appointed presi¬ 
dent, vice-president, or members of the com¬ 
munity was reprehensible and by a unanimous 
decision the members of the community resolved 
not to attend the functions held in his house and 
not to invite him for functions held in the houses 
of the communily members, till the dispute was 
over, and where the language of the resolution 
which was entered in the minutes book did not 
prima facie indicate that any social ostracism 
amounting to ex-communication had been in¬ 
tended. 

Held, the manner in which the decision was 
taken showed that the president and vice-presi¬ 
dent had no individual part in it, and malice in 
law could not be attributed to them and the 
language of the resolution could not be construed 
as defamatory, and the president and vice-presi¬ 
dent could not therefore be held guilty of anv 
offence under Section 500 of the Indian Penal 
Code. ILK (1964 ) 2 Mad 416: (1964) MLJ (Cr) 
597: (1964) 2 MU 433: 77 Mad LW 179: 1965 
(1) Cr L.J 390 (392) (Prs 11, 12). 

-S. 499 — Statement made by a person to 

police during investigation merely expressing 
suspicion as to complicity of a certain person in 
crime is privileged — Statement does not con¬ 
stitute defamation. 16 Mad 235 and AIR 1919 
All 276. Rel. on. 1949 Nag LJ 604 : 51 Crl U 267: 
1950 All WR (Supp) 13: 1950 All Crl Cns 30: ILR 
(1950) Nag 208: AIR 1950 Nag 20 (22) (Pt B) 
(Pr 8). 

10. Exception 8 — Statement to person In 
lawful authority. 

•-S. 499, Exceptions 8 and 9 — Punjab 

Gram Panchoyat Act, 1952, S. 42 — Scope and 
effect. 

In order to establish a defence under Excep¬ 
tion 8 to Section 499 of the Penal Code (45 of 
1860), the accused must prove that the person to 
whom the complaint was made had lawful auth¬ 
ority over the person complained against in res- 
pert of the subject-matter of the accusation. Like¬ 
wise under Exception 9 to Section 499 of the 
Penal Code, besides the bona (Ides of the person 
making the imputation, the person to whom the 
imputation is conveyed must have a common 
interest with the person making it which is 
served by the communication. In the instant case, 
the communication cannot be said to satisfy the 
test stated above. Further under S. 42 of the Pun¬ 
jab Gram Panchayat Act. 1952, the complaint was 
excluded from the jurisdiction of the Panchavat 
since the appellant was a public servant. Thus 
the appellant was properly convicted of the 
offence. Knnwal Lai v. The State of Punjab. 
(1964) 1 SCJ 320: (1963) 1 SCWR 122: 1963 All 
LJ 486: 1963 SCD 350: 1963 All WR (HC) 378: 
1903 All Cr R 200: 1963 (2) Cr U 345: 1964 Mad 


LJ (Cr) 165: (1963) Supp 1 SCR 479: AIR 1963 
SC 1317 (1318, 1319) (Prs 2, 4, 5). 


-Ss. 499, Exception 8 and 500 — Good faith 

— False accusation — If excepted. 

Under Exception 8 to Section 499 it is not 
defamation to prefer in good faith an accusation 
against anv person to anv of those who have 
lawful authority over him with respect to the 
subject-matter of the accusation. Once the ac¬ 
cusation is found to be false, it follows that it 
was not made in good faith. No plea of good 
faith can be advanced in respect of a matter 
which was false within the knowledge of the 
person making it. 1960 All LJ 109: 1960 All WR 
(HC) 141: 1960 All Cr R 118: 1960 Cr U 1206: 
AIR 1960 All 623 (624) (Pt B) (Pr 2). 


-S. 499, Exception 8 — Defamatory statcmcnl 

by witness — Evidence Act (1872), S. 132, Pro¬ 
viso — Distinction. 


The distinction between the eighth exception 
to Section 499, Penal Code, and the proviso to 
Section 132, Evidence Act is that the. former 
excludes a statement from the definition of 
defamation altogether, whereas the latter excludes 
prosecution for defamation and bars proof of the 
accusation in a trial for defamation. The proviso 
to Section 132, Evidence Act assumes that the ac¬ 
cusation contained in the answer is punishable 
as defamation under Section 500. Consequently, 
in order to consider whether the proviso is ap¬ 
plicable or not, it is irrelevant to consider whe¬ 
ther the answer contains defamation punishable 
under Section 500 or not. The proviso will apply 
even though the statement is not made in good 
faith and hence is not covered by Exception 8 
to Section 499. Penal Code. 1960 Cr LJ 1285: 
1960 AH U 668: 1960 AH WR (HC) 543: 1960 
AH Cr R 345: ILR (1960) 1 AH 049: AIR 1960 
A1I 606 (608) (PI A) (Pr 4) (DB). 

-S. 499, Exceptions 8 and 9, S. 600 — Appli¬ 
cability and scope — Good faith — Determina¬ 
tion of. 

On complaint by a Government employee, that 
certain allegations made against him in the peti¬ 
tions sent by the accused to the Collector and 
other officers were defamatory, the .Magistrate 
found that though the allegations were defama¬ 
tory in character and they were duly published 
he was not liable to be punished as the terms of 
Exception 9 to Section 499, Penal Code, were 
duly satisfied. On appeal against the acquittal. 


Held, (i) that the terms of Exception 9 were 
lot complied with; for, it could not be held that 
he imputation was for the protection of his own 
ntcrcst or for the public good; 

(ii) that ns the accused believed in the truth 
if allegations which were made by him on the 
reformation supplied by others, and it was nol 
roved bv the prosecution that the accusations 
/ere made in had faith, i.c., not with due care 
nd attention, the accused was protected by 
Exception 8 to S. 499; 

(iii) that as the Magistrate acquitted the ac- 
used holding that he acted in good faith it was 
ot proper to interfere with his conclusion, in 
n appeal under Section 417. Cr. P. Code. 31 Rom 
93; (1948) 1 MLJ 420; AIR 1948 Mad 469; AIR 
952 SC 52: 1952 SCJ 32; (19521 1 MLJ 426 (SCI. 
(el. on. 1955 Andh WR 810: 1955 An LT (Crl) 
15: 1057 Crl LJ 921: AIR 1957 Andh Pra 345 
346, 347) (Prs 0, 7. 9). 

—S. 499, Exccp. 8 — Applicability — P«>°f- 

It is quite clear from the wording of Lxccp- 
ion 8 to Section 499. I. P. Code, that an accused 
icrson is not bound to prove that the allegations 
node*bv him are true. It is sufficient if he proves 
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thal on reasonable grounds he believed I he allega¬ 
tions to be true and in that beliel he made the 
accusation to line lawful authority mentioned in 
the Exception. 4 C 124, Rel. on. 1952 Cr LJ 
611: AIR 1952 Cal 228 (229) (Pr 4). 

-S« 490, Exception 8 — 'Lawful authority* — 

Aft < t ft . . « . .. 


~Ss. 499, Eighth Exception, 500 — Examlna- 


Public accusation by newspaper not lawful outh. 
orlty contemplated by Excep, 8 — Excessive pub. 
Ucatlon — Privilege conferred by Excep. 8 can¬ 
not be availed of. 

In order to establish a defence under Excep¬ 
tion 8 to Section 499, the accused would have to 
prove that the person to whom the complain! 
was made had lawful authority over the person 
complained against in respect of the subject- 
matter of the accusation. Accusation before the 
public by publication in a newspaper is not the 
sort of lawful authority contemplated bv the 
Exception. 

Therefore, where an accused felt some sus¬ 
picion about a society from the audit report and 
thought that the publication was necessary in 
that case and had made some embellishments, 
additions, etc., in the article probnblv to meet 
the taste of the public and to attract thcii 
pointed attention to the main facts so as to make 
it an interesting readable matter: 

Held, that it was a case of excessive publica¬ 
tion which would take the rase out of the privi¬ 
lege conferred by Exception 8 to S. 499. Penal 
Code. ILR 19 Bom 703 and AIR 1943 Oudh 1, 
1965 Mad LJ (Crl) 834: 1904 Ker LJ 
422: ILR (1064 ) 2 Ker 31: 1964 (2) Cr LJ 549: 
AIR 1964 Ker 277 (283) (Pt E) (Pr 12). 

S; 499, Exception 8 — “Lawful authority" — 
Meaning of. 

No doubt in • political theory in any democratic 
lorm of Government a Minister is. in the long 
run, responsible to the public. But lhat is not 
the sort of lawful aulhorily contemplated by the 
Exception; nor is accusation before the public bv 
pubhent'on in a newspaper the sort of accusation 
io2L E /S ep,ion spcal{s of - 1958 Ker LT 1158: 
r ? n K «« U J£ 62 i ,LR (105 °1 Ker 105: 1950 All 

4J! ,' VR ( Su P) 29: 1959 Crl LJ 

(Si/iffW V S'Id"; air 1058 K " m 

387^ VerrU,C<1 00 nn0,ller poin * in AIR 1961 SC 

Ss. 409 and 500 — Pnnehns deciding in ihelr 
meeting to report to aulhnritics against com¬ 
plainants — Report containing defamatory slate 
ments — Statements mndc in good faith — Right 
to protection under. 

Applicants were Panchns of the village. They 
received rcporls with nllegnlions of misbchavioui 
hv the non-nppl,cants. After a meeting thev 
Hon SC ? rt n ih eS0 ^lu'ton and sent a copy of the resolu. 

was ho I It n n h0r " ,CS f o r ,aki " c such ac,ion « 
was thought necessary. On the basis of the re- 

t P hit thp C ri« a l 0nS Wcre madc and il was found 

as ajara 
sttarx ■& Thcv “ 

rntitit *k e f0CtS and circu mstnnces of the case U 
could he reasonably Dresumed thot *u * \ 

tw sa-if -■ 


lion under S. 161, Criminal P. C. 

Since a witness answering questions under Ihe 
Section 101, Criminal P. C. is not bound to state 
truly, nor can he be prosecuted for refusal to 
answer, there is no privilege; at any rate, the 
privilege is not absolute. In order to appreciate 
the plea of privilege it is necessary for the Judge 
to come to definite finding.? as to the questions 
put to the accused and the answers bv each of 
them. The judge has also to find whether these 
answers were given in good faith and whether 
the Sub-Inspector had lawful authority over the 
accused or any of them with respect to the sub¬ 
ject-matter of the accusation. If the questions 
put by the Sub-Inspector were not relevant to 
the investigation he was making, the question oJ 
privilege would not arise. Case Law discussed 
1952 Cri LJ 438: 1952 Nog LJ 234: AIR 1952 Nag 
68 (69) (Pr 7). 

-S. 499, Exception 8 — Persons In lawful 

aulhorily — Who are. 

The Commissioner and the Assistant Commis¬ 
sioner of Hindu Religious Endowments are sub¬ 
ject to the administrative control of the Law 
Department of the State Government. The im¬ 
pression amongst the general public is that the 
Minister in charge of the Law Department could, 
bv interfering in a proper manner, expedite the 
disposal of matters pending before those officers 

^ LT 16; I960 Cr LJ 1000: AIR 1950 Orissa 
141 (143) (Pt D) (Pr 91 (DB). 

——S. 409, Exception 8 — Lawful authority — 
Offences unconnected with Gurudwara alleged to 
be committed bv member of Supervising Com- 
~ Pr M'dent of Managing Committee of 

««'”£, viu" *»< ™ 

: : S - r 4 ? 9 ' E , scc .P l, on 8 — Statement to person 

dent'of* A aulh ? r ‘! v ~ Statements made to Presi. 
dent of Association concerning Law Agent and 

member of Supervising Committee that they were 

7 *5* Association for their own pur 

Si m D? (Pr f ",T(°Pa,). ‘“ 6 m c " u “ 

~ Defamatory statement in first in- 

U.T " \ CV V ° f co P n ' zfl ble Offence is abso- 

Vu te d Al» CC ,.L 0r, D - Defamation. 1962 
HI Lr LJ 737: AIR 1962 Pat 229 (DB) 
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making the accusations is, therefore, an essential 
condition of exemption from liability for defama¬ 
tion under this Exception. 16 Mad 235; AIR 1919 
All 276; AIR 1950 Nag 20. Distinguished. 6 Sau 

LR 512: 1955 Cr LJ 259: AIR 1955 Sau 19 (20) 
(Pt B) (Pr 4) (DB). 

11. Exception 9 — Imputation for protection 
of interest or for public good. 

(A) Judicial proceedings — Privilege of 
Counsel. 

(B) Judicial proceedings — Privilege of 
witnesses. 

11. Exception 9 — Imputation for protection 
of interest or for public good. 

0-S. 499, Exception 9 — Good faith and pub¬ 

lic good have both to be satisfied. 

Where to the charge of defamation under Sec¬ 
tion 500. Penal Code, the accused invokes the 
aid of Except. 9 to Section 499, good faith and 
public good have both to be established. The 
failure to prove good faith would exclude the ap¬ 
plication of the Ninth Exception in favour of 
the accused even if the requirement of public 
good is satisfied. Harbhajan Singh v. State of 
Punjab. (1965) 2 SCA 413: (1965) 4 Law Rep 
207: (1965) 3 SCR 235: (1965) 2 SCWR 722: 1966 
Cr U 82: AIR 1966 SC 97 (101) (Pt B) (Pr 12). 

9-S. 499, Except. 9 — Nature and scope of 

onus of proof which accused has to discharge — 
Held, accused was protected by Except. 9 to Sec¬ 
tion 499. AIR 1961 Punj 215, Reversed; ILR 4 
Cal 124 and ILR 31 Bom 293, Rel. on. Harbha¬ 
jan Singh v. State of Punjab, (1965) 2 SCA 413: 
(1965) 4 Law Rep 207: (1965) 3 SCR 235: (1965) 
2 SCWR 722: 1966 Cr LJ 82: AIR 1966 SC 97 
(102, 103, 104, 108) (Pt D) (Prs 18, 19, 21, 25. 
39). 

-S. 499, Exception 9 — Imputation for protec¬ 
tion of interest or for public good. 

In order to come within Exception 9 an ac¬ 
cused person is not bound to prove that the Im¬ 
putation made bv him is true. It is sufficient for 
him to prove that he made it in good faith for 
the protection of the interest of anv person or 
for the public good. If he proves that on reason¬ 
able grounds be believed the imputation to be 
true and in that belief he ‘bona fide’ made it. he 
will be protected. 

A stranger to the case standing bv the side of 
the accused giving instructions to a counsel would 
well raise a genuine suspicion in the mind of 
Sub-Inspector who was directly concerned with 
the prosecution of that case that the stranger 
was to all intents and purposes acting as a 
'Dalai’ or a tout for the accused and if he drew 
the attention of the Magistrate that the stranger 
was standing in the Court-room and said that the 
was a "dalal.” the imputation would be a 'bona 
fide’ one made with a view to ensue a fair trial 
and with a view to the stopping of the undesir¬ 
able interference with the case and would be 
protected under Exception 9. 1956 Cr LJ 470: 

AIR 1956 All 267 (268) (Pt A) (Pr 5). 

-S. 499, Exception 9 — Imputation for protec¬ 
tion of Interest or for public good. 

Where a caste resolution ex-communicating a 
member of the caste is published bv one of the 
members of the caste to the others the publica¬ 
tion is covered bv Excep. 9 as the member is 
bound both in his interest and in the interest of 
his caste to publish the resolution for saving him¬ 
self and the caste from the defilement which 
would take place bv acting against the verdict of 
ex-communication. AIR 1950 All 619 (619) (Pr 
4). 


-—Ss. 499, Except. 9, 52 — Essentials of excep¬ 
tions — Statement made in good faith — What 
is — Member of Board of Secondary Education 
described as 'dalaf of a publisher — There was 
reasonable inference warranted by facts — Ac¬ 
cused rendering valuable public service and act¬ 
ing in good faith — Hence acquitted of charge 
under Section 500. See Penal Code (1860), S 52 
ILR (1957) 2 Cal 181. 

-S. 499, Exceptions 8 and 9 —■ Good faith — 

Accused lodging information against complainant 
— No specific charge of theft of bicycle — Ac¬ 
cused merely stating that two persons told him 
that complainant had taken away bicycle — Ac¬ 
cused held came within Exceptions. 

Where the accused merely stated in the infor 
mation lodged by him at the thana that two 
persons told him that the complainant had taken 
away the bicycle and he asked the police to do 
the needful to get back the bicycle without 
specifically charging the complainant of theft and 
the lower appellate Court came to a definite 
finding that the accused believed in the state¬ 
ments made by the two persons that the com 
plainant had taken away his bicycle: 

Held, that on that finding alone the accused 
would be entitled to the benefit of the Excep¬ 
tions 8 and 9 of Section 499. 61 Cri U 400: AIR 
1950 Cal 77 (79) (Pt B) (Pr 6). 

-S. 499, Exception 9 — Allegations made a* 

Panchayat of only caste people are excepted 
under Section 499 — It is not material as to 
whose instance the Panchayat was called. 1964 
MPU (Notes) 141. 


-S. 499, Exception 9 — Imputation by person 

for protection of his interest or for public good 

— Good faith — Proof of — Funds of Society 

— Accounts not maintained — Reasonable 
grounds for making defamatory allegation 
against office-bearer. 

An accused person is entitled to the protection 
under Exception 9 if the imputations, though 
subsequently found to be baseless and incorrect 
are made bv him in good faith and for the pub¬ 
lic good. Mere good faith can be negatived on the 
ground of recklessness indicative of want of due 
care and attention. Good faith is relative to a 
great extent, and must be determined by the cir¬ 
cumstances under which the imputation was 
made, the social status and level of education of 
the person making the imputations. 

Where the imputation contained in a handbill 
was aimed at protecting the members of certain 
community from giving subscriptions to a person, 
who holding a responsible office, in the organisa¬ 
tion, neither maintained the accounts, nor cared 
to supervise them nor even knew whether they 
were maintained or were destroyed, the imputa¬ 
tion was covered bv the Exception. 

Every communication is privileged if it is 
made for the public good and it is for the public 
good that the society should be safe from being 
deprived of their money if no accounts are main¬ 
tained of the funds to which they contribute. In 
such a case the accused in order to prove his 
bona fides has only to show that there was rea¬ 
sonable ground for bringing the allegations nc 
made. 1962 MPU 995: 1963 (1) Cr U 186* 

(1963) Jab U 887: AIR 1963 Madh Pra 60 (61) 
(Pr 2) (DB). 

-S. 500, Excep. 9 to S. 499— Accused charging 

complainant on Information received and believed 
to be true — Accused cannot be said to have 
acted without due core — Imputation covered 

bv Exception 9 to S. 499. , 

Held, on facts that it was not contemplated 
that simply because an accused did not prove 
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that what he published was true, a conviction 
under Section 500. Indian Penal Code as a matter 
of course line! to follow. It was true that it was 
for an accused to brine his case within any of 
the Exception to Section 499. All that he had to 
establish was that there was a reasonable ground 
for him to make a communication that he made 
and that he acted in good faith, that is, after 
due care and attention. The bovs were not 
found by the Magistrate to be truthful. But whe¬ 
ther they were telling the truth or not was not 
the point. What was relevant for the purposes 
of the case under Section 500. Indian Penal Code 
was whether the accused Tedi had reasonable 
grounds for entertaining the suspicion disclosed 
in his application. The slate in which the dead 
body was found and what those two boy com¬ 
panions of the deceased were giving out, would 
afford reasonable basis to Tedi for his suspicion 
against the complainant. If Tedi made reference 
in his application to the suspicions with a view 
that detailed and proper enquiry should be made, 
he could not be said to have acted without due 
care and attention. 1962 MPLJ (Notes) 257. 

S. 600, Exception 9 — Complainant alleged 
to be keeping a mistress — Mistress securing 
maintenance order for the illegitimate child in 
criminal Court — Complainant’s suit for declara¬ 
tion that he was not father of illegitimate child 
dismissed by civil Court — Imputation made in 
good faith and excepted from defamation. 1962 
MPLJ (Notes) 266. 

—-S. 600, Exceptions 9 and 10 — Statement 
defamatory In Panchayat — Panchoyat not ex¬ 
clusively ca9te Panchayat — Accused not pro¬ 
tected. 

The privilege which will protect a defamatorv 
allegation if made to a caste Panchayat consist, 
jng exclusively of the members of the communit> 
o which the parties belong, is not available d 
the Panchayat is not a caste Panchayat but one 
consisting of members of other communities as 

Z- 11 - A R i l!i 7 1 P £ , 203 ' Rcl - AIR Mad 
409, Foil. 1962 MPLJ (Notes) 66. 

——Ss. 499, 600 — “Public good." 

There can be no public good in tolling Iho 
world that a person was killed when he died a 
natural death. Nor cun there be any good to the 
public in telling them that a particular person 
has caused the death when that person was not 

SL 8 ?; u 0nCer . ne(1 , wilh *'• P °ssible mischiel 
due to such hurried and careless publication i« 

1058 MPC m ■ J 958 Jab LJ 2621 

p“ 1036: A,R 1058 Madb 

Pra 216 (218) (P| C) (Pr 16) (DB). 

Ss. 499 and 600 - Applicability - Accuso 
Uon In village panchayat — Offence. 

In villages Panchayats arc held for tnkins 

rmJru"?. affccl,nR . communal matters. Law 
Courts have recognised the limited authority of 

,0 < L ecidc ,heir own questions oi 
* , h dlspu,es - Anything said in the 

thf W ° U i d be , privi,eBcd . as would be in 
the public good and would be covered under the 

Penal d cS ***»*" *o Section 499 

no? ,cUo ? undcr Sec,i °n 500 can 

brf0 " - 

D “ ,J 
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he has promptly contradicted the incorrect re¬ 
port. The culpability in such cases does not 
depend upon the circumstance whether he has 
tried to undo the wrong which he has committed 
or not, but upon the tact whether he has acted 
with care and attention or has done so rashly or 
negligently. In the matter of defamation, the 
position of ‘newspapers' is not in any way 
different from that of members of the public in 
general. The responsibiliU in either case is the 
same. The degree of care and attention is in no 
way less in the case of newspaper publications 
than that required from ordinary men. It is no 
defence for the accused to say that he has acted 
on the information given to him by another. It 
is for him to establish that the source on which 
he acted was the proper source on which he is 
entitled to act and he did so with care and cir 
cumspection. When a suspected murder case was 
under investigation, advanced publication of news 
against the complainant with bold head-lines can 
hardly be said to be for public good. 41 IA 149, 
Foil. (1957) MPLJ 407: 1957 MPC 401: 1957 Jab 
LJ 698: 1957 Cr U 1143: AIR 1957 Madh Pra 
162 (164, 165) (Pt B) (Prs 26, 27, 29, 31). 

-Ss. 499, Exception 9, 500 — Complainant, 

resigning from office of head-man of Community 
— Accused appointed by community as head¬ 
man and vice head-man — Complainant refusing 
to hand over trust properties belonging to com. 
munlty to accused — Members of Community 
unanimously resolving at meeting not to attend 
functions at complainants' house and not to 
Invite him for their functions — Language of 
resolution found not defamatory — Case held to 
fall within Exception 9 to S. 499. 

Where an individual has done something 
wrong or prejudicial to the interests of his com¬ 
munity, the members of his community, which, 
by virtue of custom or usage is competent to deal 
with such matters, it docs not mean, cannot take 
bY . co,nmon consent, and so long as 
such decision does not offend law. it can be 
enforced by the will of the community. 

complninanl. who had tendered his rcsig- 
p“| ° n a °[. ‘he olT.cc of the head-man of the 
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Under Exception 9 to Section 499, I. P. Code, 
it is not defamation to make an imputation on 
the character of another, provided that the im¬ 
putation be made in good faith for the protec¬ 
tion ot the interest of the person making it or 
for the public good. 

Where a Muhammedan husband makes allega¬ 
tions of unchastitv against his wife when pro¬ 
nouncing the talak it cannot be said that the 
allegations are made by him for protection of 
his interest because under the Muhammedan Law 
no reason need be given for pronouncing the 
talak. His case therefore does not fall within 
Exception 9 so as to protect him from a charge 
of defamation against him bv the wife. 1957 
Mad WN 275: (1957) Mad LJ (Cri) 149: AIR 
1957 Mad 339 (340) (Pt A) (Prs 3, 4). 

-S. 499, Ninth Exception — Scope of privi¬ 
lege. 

The Ninth Exception to Section 499. I. P. Code 
affords protection when a defamatory statement 
is made in good faith for the protection of the 
interests of the person making it. The exception 
covers not only such allegations of fact as could 
be proved true but also expressions of opinion 
and personal inferences. 11 Cr LJ 588 (Sind). 
Ref. to. 

But in order to come within this exception the 
imputation must have been made or published 
by the accused (a) relevantly, (b) for the pro¬ 
tection of his interest and (c) in good faith. 15 
Bom 351; AIR 1929 Cal 346, Ref. 

In good faith, an essential ingredient is 
honesty of purpose. The accused must firstly, 
honestly believe his imputation to be true. and. 
secondly, he must honestly make it from a sense 
of duty to himself. He must not exaggerate or 
say unnecessary things. He must not make his 
duty the cover for spreading the libel. The ques¬ 
tion for enquiry in such cases will be whether 
the accused had reasonable grounds for believing 
the imputations to be true and for believing that 
it was necessary for his safety to give publicity 
to them. 

Of course in determining whether the accused 
should or should not have placed implicit reli¬ 
ance on the credibility of his source of infor¬ 
mation courts should not naturally insist upon 
exacting standards but should take into account 
the mental attitude of the person, his prejudices 
and predilections and the surroundings in which 
he was placed. These indicate the scope of the 
privilege of an accused or party in making or 
publishing through his lawyer or bv himself —it 
makes no difference whatsoever—per se defama¬ 
tory imputations. 

In other words, the privilege conferred upon 
an accused or party under the Ninth Exception 
to Section 499, I. P. Code, is a qualified privilege 
and is not an absolute privilege as under the 
Common Law of England. On g r ounds of public 
policy attempts were made now and then by 
judges with strong predilections for engrafting 
English Common Law on purely Indian problems 
but it is now settled law that the Court cannot 
engraft in Exceptions to Section 499. I. P. Code 
the doctrine derived from the common law of 
England or based on public policy. 1954 Cr LJ 
1239: AIR 1954 Mod 741 (748) (Pt C) (Prs 15, 
10 ). 

-S. 499, Exception 9— Case by A against B — 

Transfer application by B — Application con¬ 
taining allegation against C, friend of A and 
Magistrate — Allegation held was covered by 
Exception 9. 

In a case filed bv A against B, B made 
an application for transfer, his case being that 


C on account of his influence which was secured 
in undesirable wavs, was using it against B by 
securing witnesses against him and that he (C) 
was verv friendlv not onlv with A but with the 
Magistrate and was using this friendship to the 
detriment of B. It was also stated that C being 
rowdy and considered to be a bad element he 
(B) apprehended that he would not have a fan 
and impartial trial. On the perusal of the Police 
record the High Court found that the description 
of C amounted to his being rowdy. 

Held, that it could not be said that the allega¬ 
tion was not made for the protection of the in¬ 
terest of B. The reputation of C bore out clearly 
the truth that B had made the allegation in good 
faith. The allegation was, therefore, clearly 
covered by Exception 9 of Section 499. 1951 Mad 
WN 597: 1951 Mad WN (Cr) 173: 1951-2 Mad U 
229: 64 Mad LW 902: 1952 Cri LJ 399: AIR 1952 
Mad 184 (184) (Pr 3). 

-S. 499, Exception 9 — Immorality of caste 

member — Right of caste panchayats to enquire 
— Composite panebayat — Effect. 

A caste panchayat outcasting a member of 
that caste for a caste offence such as immorality 
committed by a member of the caste, mav claiDi 
protection under the customary right of the pan¬ 
chayat to go into the allegation of such im¬ 
morality in defence against prosecution for an 
offence of defamation, but such a privilege doc* 
not extend to a composite assembly consisting 
of members of many castes other than the in¬ 
terested caste. 63 Mad LW 145: 1950 Mad WN 
155: (1959) 1 Mad U 194: 1950 All WR (Supp) 
43: 51 Cri LJ 716: 1950 Mad WN (Cri) 39: AIR 
1950 Mad 409 (409) (Pr 3). 

-Ss. 500, 499, 9th Exception — Probation ol 

Offenders Act (1958), S. 3 — Petition by Ad¬ 
ministrator of palace of minor Maharaja under 
Section 10, Guardians and Wards Act. for being 
appointed guardian of minor Maharaja — Des¬ 
cription of half-brother of minor, as illegitimate 
in petition held to amount to offence under Sec¬ 
tion 500 — Mere admonition instead of regular 
sentence held sufficient to meet ends of iusticc. 
1964 (1) Cr LJ 408: AIR 1964 Manipur 20 (22, 
23) (Pt A) (Prs 8 to 10, 12, 13). 

-Ss. 499, Exceptioas 9 and 10 and 500 — 

'Good faith* — Person ex-communicated for 
some social offence — Members of his caste re¬ 
porting fact to prominent members of caste — 
Offence. 

It is true that the Constitution does not recog. 
nize caste but social customs have not changed 
notwithstanding the provisions of the Constitu¬ 
tion and if a person, in good faith, publishes any 
letter containing defamatory matter in the in¬ 
terests of the other members of his caste, he 
cannot be held guilty of defamation. 

Where a person is ex-communicated for some 
social offence by members of his own caste the 
Mukhias of his village are in duty bound to re¬ 
port this fact to the other prominent members of 
their caste in the interest of all of them. Under 
these circumstances their good faith is apP ai jent 
and both the 9th and 10th Exceptions to S. 499, 
I. P. Code would apply. In some cases even if 
the allegations against the person ex-communi¬ 
cated are not found to be true yet the good faith 
of the persons disseminating such allegations may 
be inferred if there are reasonable grounds for 
those persons to believe, after due care and 
attention, that the allegations were true All that 
the 9th and 10th Exceptions to Section 499. I. r. 
Code require is that there should be good faun, 
i.o., the imputation must have been made after 
due care and attention even though on further 
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searching investigation it may 
be true. 24 Cut Li 4l7: 1958 


not be found to 
be (rue. 24 Cut Li 4l7: 1958 Cr LJ 1426: AIB 
1958 Orissa 259 (259, 260) (Prs 6, 7). 

-S. 499, Exception 9 — Printer and publisher 

can invoke the exception if the allegations are 
made in good faith aud for public good — AIR 
1965 SC 97, ltd. on. 

Even il the allegations made by the newspaper 
are factually nut correct the editor, printer and 
publisher ol the newspaper would be protected 
if the allegations are made in good faith and for 
public good. Both these conditions, of good faith 
und lor public good, have to be fulfilled bclore 
the benelit of Ninth Exception can be invoked. 
The definition of ‘good faith' as given in S. 52 
of the Code is at variance with the definition of 
'good faith’ under the General Clauses Act. Ac- 
cording to the latter definition 4 a thing shall be 

deemed to be done in good faith where it is in 

fact done honestly whether it is done negligently 
or not.’ But for the purpose of Exceptions to 
Section 499, the delinition of ‘good faith' as given 
in Section 52 of the Penal Code would prevail 

as against the one given in the General Clauses 

Act. 67 Pun LR 877: 1966 Crl LJ 292: AIR 1966 
PonJ 93 (97, 98) (Pt C) (Prs 12, 14). 

*-S. 499, Ninth Exception — ‘Good faith* — 

Implication of — Conduct of accused during trial 
— Relevancy. 

In the context of the law of defamation »he re¬ 
quirement of good faith, in publishing an article 
derogatory to the character of the complainant, is 
not satisfied, by merely showing a belief on the 

part of the publisher in the truth of the publica. 
lion. 

A publisher of a defamatory statement can only 

;l^ r0 K, C ed ,f he - shows ,hnl he had taken all 
Sf* s "“5 ,e PWMltioiis and then had a reason¬ 
able and well-grounded belief in the truth of the 

making" "f ThC P ‘ ?a of ' eood fai 'h’ implies the 
making of a genuine effort to reach the truth 

rencAn 7?” belief , ,hc ,ru,h without there being 
reasonable grounds for such a plea, is not svnonv- 
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ot anv person ur tor public good — Public good 
held could be safeguarded by making representa¬ 
tion to Government — Publication in newspaper 
field excessive and destroyed privilege. 52 Crl 
LJ 623: ILK (1951) Trav-Co 77: AIR 1951 Trav- 
Co 105 (106) (Pt C) (Pr 5) (DB). 

-S. 499, Exception 9 — Whether publication of 

libel is for protection of interest of particular 
person or lor public good is question of law. 52 
Crl U 623: ILK (1951) Trav-Co 77: AIR 1951 
Trav-Co 105 (106) (Pi D) (Pr 5) (DB). 

11 (A). Judicial proceedings — Privilege ol 
counsel. 

S. 499, Ninth Exception — Scope — Privilege 
of counsel to put defamatory questions to witness 
to protect clients interest. 

The liability of an advocate charged with de« 
lT ) respccl °f words spoken or written 
6 p ,? rmance . of his Professional duty de- 
PhA d rA° n . ,he „ Pr ° V,si0ns of S ‘ 499 - Penal Code; 

scoSf JSSr 
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an offensive question. A pleader must use a cer¬ 
tain amount of common-sense and caution in ask¬ 
ing defamatory questions to witnesses. If he puts 
del amatory question to a witness with utter 
recklessness and without seeking whether there is 
any truth in them with a view to injure the re¬ 
putation of the witness publicly rather than for 
the proper conduct of his case, he acts in bad 
faith and is not entitled to claim privilege. 1954 
Cr LJ 1239: AIK 1954 Mad 741 (749) (Pi D) 

(Pr 17). 

-S. 499, Exception 9 — Judicial proceeding — 

Privilege of counsel — (Legal Practitioner). 

A member of the Bar in India has no absolute 
privilege; the liability of an Advocate charged with 
defamation in respect of words spoken or written 
in the performance of his professional duties 
depends not on the common law ol England bill 
on the provisions of the statutory enactment in 
S. 499, Penal Code. 

However, there is always a presumption in 
favour of an Advocate of his having acted in good 
faith and under instructions for defamatory state¬ 
ments uttered or written bv him and that no 
Court should take cognizance of a complaint in 
such a case against an Advocate. But this is 
subject to the other condition that there should 
be no allegation of malice or improper motive on 
the part o! the Advocate in having made the de¬ 
famatory statements imputed to him. Cr. Kev. 
Petn. No. 260 of 1945-46 (Mvs). Foil. ILK (1955) 
Mvs 401: 1955 Cr LJ 1512: AIK 1955 Mys 135 
(136) (Pt C) (Prs 9, 10). 

11 (B). Judicial proceedings — Privilege of 

witnesses. 


-S, 5oo — Witness voluntarily making defama¬ 
tory statement before Court — Prosecution 
barred merely basis of private complaint is not 
barred merely because statements also disclose of¬ 
fence under S. 193 and S. 195. Penal Code. See 
Cr. P. Code (1898). S. 195. 1965 (2) Cr LJ 705 
(1): AIK 1965 All 597. 

-Ss. 500 and 499 — Evidence Act (1872), Sec¬ 
tion 132 — Section docs not protect defamatory 
statements made bv person during investigation 
under S. 161. Criminal P. C. — (Criminal P. C., 
(1898). S. 161). See Evidence Act (1872), S. 132. 
1960 Cri LJ 1296: AIR 1960 All 623. 

_Ss. 499 and 500 — Evidence Act (1872). Sec- 

lion 132, Proviso — Scope — ‘Compelled to give, 
meaning of — Answers given bv witness in ox- 
amination-in-chief without any protest or hesita¬ 
tion and without any pressure from presiding offi¬ 
cer _ Proviso does not apply — Witness can be 
prosecuted for defamatory matter contained in 
such answers. Sec Evidence Act (1872). S. 13- 
Proviso. 1960 Cri LJ 1285: AIR 1960 All 606 

(DB). 

_Ss, 490 and 500 — Defnmnlory statement by 

witness In Court — No absolute privilege — EvL 
dence Act (1872), S. 132, Proviso — Extent of 
privilege which can be claimed by witness 
‘Compelled to answer' — Meaning of. 

As the Indian Law of defamation 
English law on the subject, has been 
codified in S. 499. I. P. Code and the 
have been enacted in the section itself, 
not proper to no beyond them and to 
principles of the English law. A person giving 
evidence in Court of law is not entitled to an 
absolute privilege in respect of the statement which 
In* makes and consequently, he is not immune 
from a complaint of defamation bv reason of 
words uttered on oath in the witness-box. AIR 


unlike the 
completely 
exceptions 
it is really 
invoke the 


1937 Nag 138, Kel. on. The proper course for 
the witness is to ask the Court if he was bound 
to answer, and if the Court still insisted, there 
would be compulsion attracting the proviso to 
S. 132. Evidence Act. But if the witness goes on 
without showing the least hesitation or asking the 
Court to excuse him. then on facts, there is no 
compulsion. 

Where, in answer to a question put to the de¬ 
fendant while under cross-examination in a civil 
suit the defendant told that he knew the plaintiff 
as being the nephew of one who had become in¬ 
solvent and had come to stay with plaintiff, such 
statement cannot in any manner he considered to 
be either one concerning the subject-matter of the 
judicial proceeding or one made under compul¬ 
sion and the defendant would not be entitled to 
the protection under the proviso to S. 132, Evi¬ 
dence Act and would be guilty under S. 500, I. P. 
Code, unless he can bring his case within one 
of the exceptions to S. 499. I. P. Code. 1961 Jab 
LJ 1454: 1962 MPLJ 305: 1962 (2) Cr LJ 193: 
AIR 1962 Madh Pra 241 (242, 243) (Prs 3, 4, 5, 
7) (DB). * , , 

——S. 499. Exception 9 — Judicial proceedings — 
Privilege of witness — There is no absolute pri¬ 
vilege regarding statement in witness-box (Evi¬ 
dence Act (1872). S. 132). AIR 1955 NtC (Mad) 
93. 

#-S. 499 — Defamatory statement by witness 

whether privileged. 

Witnesses cannot lie sued in Civil Courts for 
damages for defamation in respect of evidence 
given bv them on oath in a judicial proceeding 
blit the question of absolute privilege to a wit¬ 
ness does not arise in a criminal prosecution in 
view of S. 499. Penal Code. 36 Mad 216. held 
overruled bv AIR 192C Mad 906 (FBI. 1950 Mad 
WN 878: 1950 Mad WN (Cri) 282: 52 Cri LJ 1270: 
G4 Mad LW 1040: 1LR (1951) Mar! 661: 
1950.2 MLJ 686: AIR 1951 Mad 34 (38, 39) (PI B) 
(Prs 8, 10) (FB). 

-Ss. 499 and 500 — Scope — Privilege of wit¬ 
ness. 

A witness cannot he prosecuted for defamation 
in respect of statements made bv him when giving 
evidence in a judicial proceeding. This protection 
is not available to a complainant who deliberate¬ 
ly makes a defamatory statement without the 
slightest justification. II a man is not allowed 
to speak out the truth in a Court of law under 
a penalty of being exposed to prosecution under 
S. 500 the administration of justice would indeed 
become impossible and it would he hampered to 
such a great extent that nobody would be pre¬ 
pared to come forward to depose to facts ot 
which he has knowledge. AIR 1922 Rom 381, 
Rcl. on. 1955 Cri LJ 991: AIR 1955 PunJ 142 
(143) (Prs 3, 4). 

12. Exception 10 — Caution for good of person to 
whom conveyed or for public good. 

-S. 499. Excepls. 9 and 10 — Scope — Com¬ 
munication made true and to warn another caste 
fellow — Good faith — Presence of another per¬ 
son of different easlc — Relevancy. 

The fact that a person of different caste also 
happened to he present when a caste fellow was 
socially mixing with the complainant (an o.it- 
caste) would not negative the inference of good 
faith to he drawn from the facts established. If 
the communication alleging that the complainant 
was an outcastc is made to persons of a dif erenf 
caste, who are socially mixing with theoutcaste. 
then it would not be in good faith. 1901 MPLJ 
(Notes) 02. 
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13. Evidence and proof. 

See also Note 14. 

(A) Defence. 

(B) Good faitb. 

13. Evidence and proof. 

A-S. 499, Except. 9 — Evidence and proof — 

Evidence Act (1872), S. 105 — Charge of defama¬ 
tion — Accused taking exception to charge unde.r 
Except. 9 — Degree of proof that has to be of¬ 
fered by accused. 

There is consensus of judicial opinion in favour 
of the view that where the burden of an issue 
lies upon the accused he is not required to dis¬ 
charge that burden by leading evidence to prove 
tiis case beyond a reasonable doubt. This however, 
is the test prescribed while deciding whether the 
prosecution has discharged its onus of proving 
the guilt of the accused. It is not a test which 
can be applied to an accused person who seeks 
lo prove substantially his claim that his case falls 
under an Exception. Where he is called upon 
to prove that his case falls under an Exception, 
law treats the onus as discharged if he succeeds 
in proving a preponderance of probability. As 
soon as the preponderance of probability 
is established the burden shifts to the prosecu¬ 
tion which still has to discharge its original 
onus. Basically, the original onus never shifts 
and the prosecution has at all stages of the case, 
to prove the guilt of the accused beyond a reason-' 
able doubt. (1935) AC 462. Rel. on! Where an ac¬ 
cused person pleads an Exception he must justify 
, . ? ,e 1 a * P 11 * ,Ilc degree and character of proot 
which he is excepted to furnish in support of the 
Pica cannot he equated with the degree and 
character of proof excepted from the prosecution 
vNh.ch is required to prove its case. The onus 
on (he accused may well be compared (o Ihe onus 
" l ?. arlv r ' VI Proceedings; just as in civil 
proceedings the Court which tries an issue makes 

so mo C ?“ ,n - V ad , 0p ' ,nc ,hc ,cs « of Probabilities 
so must a criminal Court hold the pie.a made bv 

he neused provccl n n preponderance of pro- 

babilitv is established bv Ihe evidence led hv lii.,, 

09051 2 SCA 413: (1965) 4 Law Rep 207- P (?Mti 
(1085) 2 SCNVR 722: «& ** 

AIR I960 SC 97 (101, 102) (Pt Q (Prs 14. 15, 17)'. 

499 n “ nd - Criminal P. C . (1898) 

fftBE TSrTl' t 

!l89 8 f C r '"^‘'SoUon^lee' 1 cthTfc 

«23? 8K S ‘ 162 ‘ 1D6f) Crl U ,298: AIR I960' AM 

"Til 499 , ~ Ess , enRa,s - Facts to be proved, 
s 499 PenaVTn C i h ° sustaiu a conviction under 

Cur, - EvltorAr fl | d Wn!!t ~ D " ly 

ttzsrjttsi s£r * A* 

believe that i, wotild ham?hc Jem.tnfioT T n'” 
person concerning whom it Is made WhHe £* 
complainant ,s enti.led to lead evidence ,op r ^ 


this ingredient, the accused is entitled to produce 
evidence, or pul questions in cross-examination of 
Ihe complainant or his witnesses, to rebut it. In 
so doing, however, he cannot lead evidence of or 
put questions relating to rumours and suspicions 
to the same effect as the del amatory matter com¬ 
plained of. or particular lads tending to show 
the general character and disposition ol the com¬ 
plainant. That being so, an important duty rests 
upon the trial Court to sec. on the one hand, 
that the accused is not prejudiced in any manner 
by shutting out evidence, which he is entitled to 
produce, or disallowing questions, which he is en¬ 
titled to put; and. on the other hand, that the 
complainant, who complains of defamation, is not 
unnecessarily harassed. 

In a criminal prosecution for defamation, the 
accused is entitled to rebut the complainant’s case 
that Ihe alleged imputation was likely to harm 
his reputation. He can do that bv showing thal 
the complainants reputation was, in view o! cer¬ 
tain acts oi omission or commission, already at 
n low ebb. He is also entitled to show that the 
complaint was not bona lido. 

Ilvnce. Ihe (Tueslions „ U I to the complainant 
nun that obicet in cross-examination cannot be 
disallowed on the ground that they arc likclv to 
Vai m fJte-5 amplainanl ll,rlhci - 51 Crf LJ 964: 

9 I J °-H7 1 wp l 950 A " Cri Cas '58: 1939 All 
LJ /87: AIR 1950 All 455 (456 to 458) (Prs 2, 7, 
»*!• 

77 s : , u0 ° — Offence of defamation — Proni of 
v.Iv oo r n r, ' m " a,i "" not neces. 

S « B |962 L NLJ 2 (Xofes) B ' > "’ U! 82 ' 

;t Hi »;as.a.KJiS 

' 'in } < Prs 12) (DB). . 

I Reversed on facts in AIR 1904 SC 10] 

•o"bc S 'piS?ed. nd 5110 ~ Defamation - Essonllnls 

lion 500 d 7 p 1 V nns ' i,uU ‘ *'» offence under See. 
vein inn a person iT n^S* 

\v.\ 054 - lfliu ri ,l 5,s Published. 68 Cnl 
ceil) fDB, f,) Cp LJ 367 f369 > 23) 

faith — Wh it is P m 51 “lenient made in Rood 
ondarv Ec^atlon dlscHhed^s ° f ^ 

bv f»cl. T 'r%" i',,.‘3 

service and acting in good1a?M, C _'u U " blc p V blic 
"f charge under S r >nn c d ! eilce acquitted 
S. 52. ILR risk?) 2* CM m. Pennl Co,lc 08601. 

Ing any person 0 — 1 "wentjtv'nf*«' P I! ,anon c#n "' , “- 
bc established. " y of sueh person should 

U "» on° ""parMculor ^ndividuid < ‘ on . ,n j! 1 . n ° reflee- 
®“ v equally apply to oil ers hil! ' m,,vl<hlnIs but 
f«ss an acliol, fV d 2SS?ii5?° ,, ¥ l nR lo ,he same 
defamatory matter t„ W • n 'V' 11 n °t lie. The 

,hn » it contains an imput'a luT ’* must bo *«ch 
Particular person or ners,ml2 u COncc . mmB s '»me 
he established. It u u,S "l>ose identity can 
whose conduct is railed*’ c . < ! asnrv ,bal Ihe person 
described bv name I j " ^ s ! ion *hoi.Id be 
evidence it can be show, Ll ih^"' if 0,1 'he 
directed towards a pnrtiriilnr ""HM'ation was 
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ER 747 and (1959) 4 Rep 117 and AIR 1937 All 
677 and AIR 1925 Cal 1121, Rcl. on. 1963 Mad 
LJ (Cr) 637: 1962 Ker LJ 796: 1962 Ker LT 538: 
1963 (1) Cr U 635 ( 536) (Pr 3) (Kerala). 

-Ss. 499 and 500 — Oilence under — Essen¬ 
tials — Scandalous publication — Ill-will or malice 
on part of publisher — Need not be proved — 
Intention or knowledge that imputation published 
would harm reputation sullicient — Journalist of 
some standing can be presumed to know or have 
reason to believe that the imputation published 
bv him would harm the complainant's reputation. 
AIR 1924 All 566 and ILR 28 Cal 63 and 9 Ind 
Cas 775 (Burma) and ILR 9 All 420, Rel. on 
1961 Ker U 1212: 1961 Ker LT 1006: 1962 Mad 
LJ (Cr) 635: 1962 (2) Cr U 142 (143) (PI B) 
(Pr 7) (Kerala) (DB). 

-S. 499 — Evidence and proof — Defamatory 

speech — Proof of actual words used not neces¬ 
sary — Evidence indicating want of bona tides of 
complainant — Relevancy. 

In a case where the accused is alleged to have 
made an offending speech in a public meeting it 
is enough if the witnesses are agreed in a sub¬ 
stantial measure on the words of imputation 
uttered. It is not necessary to reproduce every 
word or expression. 

Where the speech is per se defamatory and the 
plea of the accused is that he did not make the 
speech, any evidence that would indicate the wanl 
of bona fide on the part of the complainant or 
the character and antecedents of the complain¬ 
ant has very little relevancy in deciding the issues 
in the case. 1962 All Cr R 278: 1962 All WR 
(Sup) 80: 1961 Ker LT 615: ILR (1961) 2 Ker 431: 
1961 Mad LJ (Cr) 780: 1962 (1) Cr U 644 (645) 
(Prs 4, 5) (Kerala) (DB). 

-S. 499 — Defamation — Essentials of offence 

— Case if comes within special exceptions — 
Burden lies on accused — Essentials of excep¬ 
tion 9 to S. 499. 

To bring the publication of a scandalous im¬ 
putation under the Penal Law it is not necessary 
to prove that it was done out of any ill will or 
malice or that the complainant had actually 
suffered from it. It would be sufficient to show 
that the accused intended or knew or had reason 
to believe that the imputation made bv him would 
harm the reputation of the complainant. 

The burden lies on an accused person to make 
out that his case comes within anv of the excep¬ 
tions to S. 499. Bv virtue of S. 105 of the Evi¬ 
dence Act the Court is bound to presume the ab¬ 
sence of circumstances which would bring the of¬ 
fence within any of the special exceptions con¬ 
tained in S. 499 of the Penal Code. In order to 
bring it within exception 9 an accused person is 
not bound to prove that the imputation made by 
him is true. It is sufficient for him to prove 
that he made it in good faith for the protection 
of anv person or for public good. If he proves 
that on reasonable grounds, he believed imputa¬ 
tion to be true and in that belief he bona fide 
made it, he will be protected. Therefore, “good 
faith" is the essence of Exception 9. A read¬ 
ing of Exceptions 2. 3 and 9 would show that 
the exception applies only to expressions of opin¬ 
ion or imputations on character and not to as¬ 
sertions of fact. The latter can be justified only 
bv truth. Comment must be on actual and not 
on imagined conduct and even if the accused per¬ 
son genuinely believed the imputed conduct to be 
real that would be no defence. If the opinion 
nr the imputation purports to he based on facts, 
then the person claiming the benefit of these ex¬ 
ceptions must prove those facts. 

Absence of good faith is want of due care and 
caution. The accused has the duty to take due 


care and caution before he asserts the facts. 1962 
Ker LT 502: 1962-2 Ker LR 47: 1962 Ker LJ 447. 

-Ss. 499 and 500 — Evidence and proof _ 

Slight variation between versions of witnesses not 
material — (Criminal P. C. (1898), S. 367). 

It is not necessary in all cases that identical 
words used bv the accused should be reproduced 
bv the witnesses. If the witnesses are to be be¬ 
lieved and the words held to be defamatory, the 
fact lhat there is slight variation between the 
version given bv the witnesses may not be material. 
1959 Ker LJ 751: 1959 KLT 769: 1959 Ker LR 966. 

-Ss. 499 and 500 — Evidence and proof — 

Proof of exact words used — If essential. 

There is no universal rule that in a defamation 
case the accused cannot be convicted unless the 
actual words used bv the accused are proved. No 
doubt when the question whether certain words 
used are defamatory depends solely on the shade 
of their meaning in the context in which they 
were used, then it is very essential to prove the 
exact words used bv the accused as also the exact 
context in which they were spoken. But the exact 
words used and their context are not material, in 
a case where a sufficiently clear account of the 
purport of the defamatory remarks would be 
enough to find the accused guilty. ILR 57 All 313, 
Rel. on. Held, further that the dismissal of the 
complaint on the ground that all the persons 
who were present at the time the accused was 
alleged to have made the statement were not ex¬ 
amined and that there was a possibility of the 
complaint having been filed for an ulterior pur¬ 
pose was wholly unwarranted in the circumstan¬ 
ces of the case. 1957 MPC 617: 1957 MPU 745: 
1958 Cr U 520: ILR (1957) Madh Pro 689: AIR 
1958 Madh Pra 83 (83, 84) (Prs 4, 5) (DB). 

-S. 500 — Evidence and proof — Presumption 

that advocate will put questions only on instruc¬ 
tions from client — Stronger evidence than such 
presumption Is required for conviction under sec¬ 
tion. AIR 1955 NUC (Mad.) 3949. 


-Ss. 499 and 500 — Evidence and proof — 

Necessity for proof of exact words used. 

To say lhat the witness should remember and 
reproduce the identical or the very same words 
in the order they were uttered and that even 
if there is some variation in the words used or 
trilling inconsistency in the words of different 
witnesses, such evidence should he discarded, 
would he lo lav down rather a too broad or a 
too dangerous proposition. It is sufficient for the 
purposes of the section, if witnesses are agreed 
in a substantial measure on the words of imputa¬ 
tion uttered as it is hardly possible or necessary 
lo reproduce every word or expression used. 1952 
CrI LJ 1633: ILR (1952) Mys 339: 31 Mys U 121: 
AIR 1952 Mys 123 (124) (Pt B) (Pr 4). 

-Ss. 499 and 500 — Essence of offence of de¬ 
famation — Necessity for proof of actual harm. 

The essence of the offence of defamation con¬ 
sists in the tendency to cause that description of 
pain which is felt bv a person who knows him¬ 
self to be the object of the unfavourable scnti- 
meots of his fellow creatures and those in¬ 
conveniences to which a person who is the object 
of such unfavourable sentiments is exposed. I* 
is not nccessarv to constitute the offence that 
actual harm should be caused. It is sufficient if 
it is proved that harm to the reputation "f the 
person, to whom the imputation is directed, was 
intended: 35 Mvs CCR 397. Rcl. on 1952 CrI 
LJ 1633: ILR (1952) Mys 339: 31 Mys U 121: 
AIR 1952 Mys 123 (125) (Pt C) (Pr 5). 

-Ss. 500, 499 — Offence under S. 500— Proof 

— Substantial agreement between witnesses on 
words used by accused sufficient. 
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For the purpose of an offence under S. 500. it 
is enough if witnesses arc agreed in a substantial 
measure on the words of imputation uttered for 
it is not possible even for most honest witnesses 
to reproduce cvcrv such word or expression. AIR 
1929 All 1 and AIR 1952 Mvs 123. Ret. on. ILR 
(1065) Cut 475: 31 Cut LT 879: 1966 Cr LJ 42: 
AIR 1966 Orissa 15 (16) (Pt B) (Pr 10). 

--Ss. 500, 499 — Offence under — Proof — It 

Is not necessary to prove that complainant had 
been actually injuriously affected by the defama¬ 
tion. 

It is the essence of the offence under S. 500 
that the person making an imputation, should 
do so with intention of harming or knowing or 
having reason to believe that such imputation will 
harm the reputation of such person. It is not 
necessary that the evidence should show that the 
complainant has been injuriously affected bv such 
alleged defamation. ILR 28 Cal 63 and AIR 1945 
Pat 450 and AIR 1920 Bom 339, Rel. on. ILR 
(1065) Cut 476: 31 Cut LT 879: 1966 Cr LJ 42: 
AIR I960 Orissa 15 (17) (Pt C) (Pr 11). 

-Ss. 499, 500 — Intention to insult to be gath¬ 
ered from various circumstances — Accused in a 
meeting calling complainant 'Sala' Chora* etc. — 
Held accused was guilty under S. 500. 20 Cut 

LT 180, Rel. on; 24 Cut LT 299; AIR 1952 Orissa 
351 and AIR 1932 Bom 193, Disting. ILR (1065) 
Cut 476: 31 Cut LT 879: 1966 Cr LJ 42: AIR 
1966 Orissa 16 (17) (Pt D) (Pr 15). 

“7 499, 500 — Scope — Relevancy of ques¬ 

tion of reputation. 

Reputation is not at all a necessary fact to be 
proved in a charge under S. 500 and • hence it 
does not become a fact in issue. The accused is 
not entitled to ask questions m general concern¬ 
ing the character and reputation of the complain¬ 
ant so as to show that it was already of such a 
type that the news item or correspondence, com- 
could not lower it further, and hence 

JrtiirtSrSchSf'S fVI irM 

p2 : 278? 1 «U r'" , j W i«? i# 5KJ ed rrom - ^.R 32 

mu, Cr U ,24: AIR 1954 Pa* 84 (86. 

89. 91, 92) (Prs 2, 12, 17. 19) (DB). 

—-Ss. 499 and 600 — Complainant not named — 
standard to be applied. 

. T be , s,andnrd to b® applied in proof that the 

would a rV rP r e w r6ferS 10 lhe com i>'ain*>nt is. 
13 - a reasonable man so understand it. A 

Can of,en be able to mnke cood this 
oart °f his case even though his name is not 

“55 'i he Ubel - If ,he readers of the 

very same > jurTTs 'inflicted 0 if* hTnLe’ was 

,663: AIR » 
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-s. 499 — Evidence of bad general reputa¬ 
tion but not of particular facts — Admissibility. 

In actions in tort claiming damages for libel 
a bad general reputation can be proved but not 
rumours or suspicions. It is not open to give 
evidence of particular facts showing bad chara¬ 
cter or disposition. Section 55, Evidence Act 
allows as admissible the evidence of general re¬ 
putation and of general disposition but not of par¬ 
ticular facts or of traits. The principles of law in 
a criminal prosecution for defamation are not dif¬ 
ferent in this matter. In this respect in either 
case loss of reputation is the foundation for an 
action or prosecution. (1929) 2 KB 1, Rel. on. 
1961 ( 1 ) Cr LJ 710: 63 PunJ LR 794: AIR 1961 
PunJ 215 (226, 227) (Pt H) (Prs 58. 61). 

[Reversed on another point in AIR 1966 
SC 97.] 

13 (A). Defence. 

--Ss. 499 and 500 — Defence — Similar ac¬ 
cusation by others against complainant. 

The mere fact that some such or similar accusa¬ 
tion against the complainant had been made by 
some other person as well would not be a valid 
defence for the accused. Wrong is not to be 
justified or excused bv wrong. Because one man 
does an unlawful act to any person other is not 
permitted to do similar act to the same person. 
That a couple of months after publication of the 
alleged libel another man took into his head to 
repeat the imputation would not go to show that 
the complainant had no reputation which he could 
have lost bv the act complained of. If the com¬ 
plainant has been wronged by another person 
also, it docs not absolve the accused from the 
responsibility. The accused could not be allowed 
to lead evidence of rumours and suspicions to the 
same effect as the defamatory matter complained 
of or of facts tending to show the general chara¬ 
cter of the complainant. 1952 Crl LJ 1553: AIR 
1952 Pepsu 165 (167) (Pt A) (Pr 3). 

-S. 499, Exception I — Defence — Evidence 

of rumour. 

If one chooses to write, print and publish libels 
imputing the commission by the complainant of 
• wmtanl offence he must be prepared to prove 

f * a lL • ^ as said is true in substance and in 
fact. This is an onerous burden and it is for 
he accused to discharge it. To say or prove that 
he accusation was one which the accused genernl- 
Iv heard from others would be no justification for 
publishing it. Even if the libel is in the form “I 
heard a rumour to such and such effect'* the ac¬ 
cused must prove that the fact is true and 
not merely that it is true that he had heard the 

St* 0l iwa 1 r5 ijuJ? ito libel shou,d bp made 

(Pt D) (Pr C 6) U W3: AIR 1952 Pepsu 165 087) 

or - "’.d .1 _ 

Was Actuated with hatred Tr in il’m ' hc nrcUsed 
ho had on actual in.en/ to vi ifv ! ,ha * 

(Pr 78). R 1961 p i“.l 215 (228) (Pt K) 

SC 97 R r e,-ed 0n nno,her Point in AIR 1968 
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13 (B). Good faith. 

© N. 499, Except. 9 — Good faith — Element 
<>i honestv is not introduced in S. 32. See Penal 
Code U860). S. 32. (1963) 3 SCR 235: 1966 Cr 

LJ 82: AIR 1966 SC 97. 

©-S. 499, Except. 9 and S. 52 — Good faith 

— Proof of — It is question of fact — Concur¬ 
rent finding as to good faith by lower Courts — 
Supreme Court when will interfere in appeal. 

Whether or not good faith has been proved b> 
an accused person who pleads in his defence lhe 
Ninth Exception under S. 499 to a charge of de¬ 
famation under S. 500. I. P. Code is a question 
o! tact. Even it it is assumed to be a mixed 
question of law and fact, where the Courts below 
give a concurrent finding on such a question, the 
Supreme Court does not generally re-examine the 
matter for itself when exercising its jurisdiction 
under Art. 136 of the Constitution. 

Held, however, in the present case that in 
dealing with the question of good faith the High 
Court had misdirected itself materially on points 
of law, and that therefore, its finding could not 
he accepted. Harbhnjan Singh v. State of Punjab. 
(1965) 4 Law Rep 207: (1963) 3 SCR 235: (1965) 
2 SCA 413: (1965) 2 SCWR 722: (1965) 3 SCR 
233: 1966 Cr LJ 82: AIR 1966 SC 97 (101) (Pt A) 
(Pr 11). 

-Ss. 409, Exceps. 9 and 52 — Ingredients of 

Exception 9 — Plea of good faith — Exception 9 
covers proof of good intention and exercise of 
reasonable care and skill — 'Good faith' implies 
honest effort to reach truth — Mere subjective 
belief without objective basis not sufficient under 
ninth exception — Unnecessary aspersion Indica¬ 
tive of want of good failh. 

The ingredients of the ninth exception to S. 499 
arc that the imputation on the character of ano¬ 
ther should he made in good faith and for the 
protection of the interests of the person making 
it or any other person or for the public good. 
So the accused lias to prove that the publication 
was both in good lailh and for the public good. 
If an act is not done with due care and atten¬ 
tion. it cannot he said to he done in good faith. 
Good faith contemplates an honest effort to as¬ 
certain the truth of the facts. Exception nine ap¬ 
plies only lo an expression of opinion regarding 
character and not to assertions of the fact which 
arc in themselves defamatory. 

A publisher of a defamatory statement can only 
he protected if he shows that he had taken all 
reasonable precautions and then had a reasonable 
and well-grounded belief in the truth of the state¬ 
ment. The plea of 'good faith’ implies the mak¬ 
ing of a genuine effort to reach the truth, and a 
mere belief in the truth, without there being rea¬ 
sonable grounds lor such a plea, is not synony¬ 
mous with good faith. Exception 9, therefore, 
covers two matters, proof of good intention and 
the exercise of reasonable care and skill, having 
regard to the occasion and the circumstances. 
Mere subjective belief without any objective basis 
is not a dependable criterion for substantiating 
the ninth exception; an unnecessary aspersion is 
indicative of want of good faith. 1965 Mad LJ 
fCrl) 834: 1964 Ker LJ 422: ILR (1964) 2 Her 31: 
1964 (2) Cr LJ 549: AIR 1964 Ker 277 (283) (Pt D) 
(Pr 12). ^ , 

-S. 499, Exceptions 2. 3, 8 and 9 — Good 

failh — Essence of Exceptions. 

Good faith is the essence of Exceptions 2. 3, 8 
and 9. If a bare statement bv the accused per¬ 
son that he believed that what he said was true 
were sufficient to prove good faith, a conviction 
for defamation could rarely be secured except in 


a plea of guilt. 1953 Ker LT 1158: 1958 Ker LJ 
1262: 1959 All Cr R 138: 1959 All WR (Sup) 29: 
ILR (1959) Ker i93: 1939 Cri LJ 464: (19591 MLJ 
(CrI) 930: AIR 1959 Ker 100 (103) (Pi C) (Pr 11) 
(DB). 

[Overruled on another point in AIR 1961 SC 
387.1 

-S. 499, Exception 9 — "Good faith’. 

Exception 9 applies only if the imputation is 
made in good faith for the protection of the in¬ 
terests of the person making it or of any other 
person or tor public good. A person who has 
not established that he did an act after the exer¬ 
cise of due care and attention or even reason¬ 
able care cannot be said to have acted in good 
faith. 52 Cri LJ 623: ILR (1951) Trav-Co 77: 
AIR 1951 Trav-Co 105 (106) (Pt B) (Pr 4) (DB). 

14. Burden of proof. 


-S. 499 — Defamation — Exceptions — Bur¬ 
den of proof on accused to prove that case falls 
under exception — Burden sufficiently discharged 
if accused satisfies Court of probability of what 
he is to establish — Proof beyond reasonable 
doubt not necessary — Mere creation of doubt re¬ 
garding truth of statement not sufficient. See Evi¬ 
dence Act (1872). S. 105. 1964 (2) Cr LJ 549: 
AIR 1964 Ker 277. 


-S. 499 — Defamation — Plea of exceptions to 

the section by accused— Nature of proof required 
— Onus — Exception 9 — Scope — Evidence Acl 
(1 of 1872), S. 105. 

The burden is on the accused primarily to make 
out that his case would come under any one of 
Ihc exceptions to S. 499. Penal Code. Under Sec¬ 
tion 105 of the Evidence Act the burden of pro¬ 
ving the existence of circumstances bringing the 
case within anv of Ihc general exceptions of the 
Penal Code or within any special exception is 
upon the accused and the Court shall presume 
the absence of such circumstances. It may be 
that the burden cast on the accused in a criminal 
case under S. 105 is not so onerous as the pri¬ 
mary burden cast on the prosecution to prove the 
offence beyond reasonable doubt, hut still proof 
there must be to claim the benefit of the excep¬ 
tion. If there is doubt as to whether it is true or 
not. there is no defence at all. Unless the defen¬ 
ce is able to prove that the allegation is true. 
Exception I will not apply. 

‘Good faith’ requires due care and attention, 
i.e.. care and attention expected from a reason¬ 
able man. In the case of publication of a defa¬ 
matory matter actual source of information on 
which the accused has acted ought to be con¬ 
sidered. If he had not taken proper care but 
acted on gossip and the complainant is thereby 
defamed the accused cannot escape the consequ¬ 
ence bv reiving on exception. Exception 9 ap¬ 
plies only to expressions of opinion regarding the 
character and not to assertions of fact. The latter 
can be justified only bv truth. Comment must 
he on actual and not on imagined conduct and 
even if the accused person genuinely believed the 
imputed conduct td be real that would be no 
defence. If the opinion or the imputation pur¬ 
ports to he based on facts, then the person claim¬ 
ing the benefit of these exceptions must prove 
those facts and it is not enough for him to say 
that he believed those facts. When the allega¬ 
tions of fact are bv themselves defamatory ana 
those allegations are not proved to be true no 
defence of fair comment can possibly arise; for 
fair comment cannot justify a defamatory state¬ 
ment which is untrue in fact. The question or 
good faith is to be proved by the accused. K 
good faith is not established, it is not strictly 


PENAL CODE (1860), Ss. 499 and 500, Note 14 


551 


necessary to c<m>idor ii the public good was in¬ 
volved. AIK 1950 Cal 339. Rrl. on. (1905) MLJ 
(Cr) 98: 1963 Ker LT 1071. 

-S. 499. Exceptions — Burden ot proof is on 

accused to make out that his ca^c mines within 
Exceptions. 195!) Cr LJ 464: 1938 Ker LJ 1262: 
1958 Ker LT 1158: ILH (1938) Ker 193: 1959 All 
\VK (Sup) 29: 1959 AM Cri R 158: (1959) MLJ (Cr) 
930: AIR 1959 Ker 100 (102) (Pi B) (Pr 9) (DB). 

[Overruled on another point in AIR 1961 
SC 387.] 

-S. 499. Ninth Exception — Applicability — 

Burden of proof. 

To bring the ease within S. 499. Exception 9, 
the imputation on the character ot the complain¬ 
ant must have been made: 111 in good faith. (2) 
lor the protection ol the interest ol the person 
making it. or lor the protection of the interest of 
anv other person, or for the public good. 

In a prosecution for defamation, the burden of 
proving that the ninth Exception applied to his 
case is on the accused though, in doing so he 
mav take the help ol all the evidence on re¬ 
cord. 1960 .MPLJ 1081: I960 Jab LJ 922: 1960 
Cr LJ 1613: 1960 MPC G66: AIR 1960 Madb Pra 
386 (386) (Prs 4, 6) (DB). 

-Ss. 499-500 — Burden of proof — (Evidence 

Aet f 18721, S. 105). 

in a case of defamation S. 105 of the Evidence 
Act casts the burden upon the accused to esta¬ 
blish that the publication in question had been 
made in good fjiill) i.e. t wilh due care and cau- 
lion K is no defence in the matter of defama- 
ion for the accused to sav that he has acted on 
the mtormidion given to him bv another. It is 
lor him to establish that the source on which he 
has acted was the proper source on which he is 
entitled to act and he did so with care and cir 

.oK™'!!''. 1958 MPC ,9!): 1958 Jab U 252: 
1958 MPLJ 4°IS: 1958 Cr LJ 1030: AIR 1958 Madb 
Pra 216 (2181 (Pt B) (Prs 13, 16) (DB). 

- S. -199, Exceptions — Burden of proof — 

P r,,vin & exception is on the accused. 

M° L Cu ' 1 78! 31 Cu * LT 8 "9: I960 Cr LJ 
42: AIR 1966 Orissa 15 (16) (Pt A) (Pr 9). 

E ««;pH°n 8 - Statements made in 
good faith — Express malice or culpable ncgli 

withm. 1 | n ,r, 1*' lenunls ~ Statements made recklessly 
. d care a ! ,tI rau,,on ~ Onus lies on ac- 
miseci to prove existence or reasonable grounds for 

K'Tsi'Th IJ 0, iorrr«o 0 R 1952 Cal 228 ‘ Rel - 

(Pat). 2 C U 693 (698, 699) (P * E) iPr ,0 ) 

——S. 499. Ninth Exception — Burden of proof. 

a 9 nce nn imputation is shown to be prima facie 

‘St'F V" show f K 

«vailaWe ?o E |K nS !J ro,c S l him The defences 
S 499 ha, e to t, CCUSed u J ldcr ,hc Exceptions to 
romnl!in.n. be proved as strictly as if the 

pXd o him WaS T e ' nC lricd , for ,he olTences im- 
the accused T.,c !? , CaSC . S ° f criminal defamation 

§mmzi 

hone belief in t„.h“ d CSfiSuSSfUS 


(1) Cr LJ 710: 63 Punj LR 794: AIR 1961 Punj 
215 (221, 227) (Pi A) (Prs 22, 23. 67). 

[Reversed in AIR I960 SC 97.j 

15. Practice and procedure. 

(A) Sanction. 

(B) Aggrieved person. 

15. Practice and procedure. 

9-S. 499 — Persons filling public position — 

Vulgar criticism of — Prosecution — Expediency. 

Whoever tills a public position must accept an 
attack as a necessary, though unpleasant, appen¬ 
dage to his office. Public men in such positions 
may as well think it worth their while to ignore 
anv vulgar criticisms and abuses against them 
rather than give an importance to the same by 
prosecuting the persons responsible for the same. 
176 ER 166; (1879) 5 QBD 1: (1866) 1 QB 686, 
Rel. on. Kartar Singh v. State of Punjab. 1956 
Pat LR (SC) 164: 1956 SCR 476: 1956 All \YR 
(Sup) 109: 1956 Nag LJ 628: 1956 SCA 775: 1956 
Cr LJ 945: ILR (1956) Punj 1190: 1956 SCJ 539: 
AIR 1956 SC 541 (543) (PI B) (Pr 12). 

-Ss. 499, 500 — Criminal P. C. 1 1898). Sec¬ 
tions 198-B and 198 — Scope and object — Under 
S. 198-B. Criminal P. C. the accused gets the 
benefit of trial bv a Court of Session — Such an 
accused is in no worse position than an accused 
in ordinary case of defamation tried bv a magis¬ 
trate as a warrant case. See Criminal P. C. (1898), 
S. 198-B. 1959 Cri LJ 6: AIR 1959 Alt 21. 

-Ss. 499 and 500 — Limitation of six months 

— Defamatory article sent to newspaper before 
28.4-1956, but published on that date — Sendei 
of article committed offence under S. 500, Penal 
Lode on that date — Complaint tiled against 
publisher on 27-10-1956 is .within time. See Cri- 

im C * (1898k S - 198 - B (4) - 1962 Cr LJ 

——S. 500 — Facts constituting offences under 

c “nn a , n( i J ° ’ ?’ C. — Complaint only under 
5. a 00 held maintainable. See Criminal P C 

alltMDB). 195 ' 52 Cr ‘ U 1269: AW 1961 Bom 

-Ss. 500. 499 — Criminal P. C. (1898), S. 202 

- Scope — Petition under — Opportunity to com- 

,,,'lr i 1 ° . pr0 , ve * ha . 1 allocations made bv ac- 
tused were mala fide, should be given — (Cri- 

nunal Trial — Practice and Procedure!. See Cri¬ 
minal P. c. (1898). S. 202. AIR 1953 Col 689. 

, f 90 f 7r h ^ ,Tenc . e 01 defamation — Joint eom- 
- r „! , -°. n “ Not maintainable in 
miiio., ,5 rl en ! er,n| ning complaint and giving 
option to complainants to state as to which of 

Pronn'r P n,na . n,S Would be ,lu ' ™mpl«inanV - 

sszjszsst c h r 

s - b „° 

s. 367, 1959 K,° u Cnmu, “' P C - U898), 
S. l98-B M Crtata, 0 l Bl p" b c'‘‘LT i u “ d " 

arSiftiaa 

SJ W ?Sf K “ 

lion ,98-B II TO,'& U 1 ,1898 >. Sec 

Pra 4. Lr U 454: AIR 1057 Madh 

offences 49 !o^iiu3 :e J| ire d :S; De /«mation - Two 

- EFSAftS JSS* sTc T c h r, v . 
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minal P. C. (1898). S. 177. 1057 Cr LJ 983: AIR 
1957 Mad 572. 

' "S- 499 — Scope— Whether wife ean eomplain 

against husband or vice versa — Husband and 
wile whether constitute one person for purposes 
of criminal law — (Criminal P. C. (1898), Sec¬ 
tion 198) — (Husband and Wife). 

There is no presumption of law in India that a 
wife and husband constitute one person for the 
purpose of criminal law. There!ore, the English 
Common law doctrine of absolute privilege can¬ 
not prevail in India. It cannot, therefore, be 
said that a wife cannot complain against the hus¬ 
band and vice versa if one defames the other. 
ILR 17 Mad 401, Foil. 1957 Mad \VN 275: (1957) 
Mad LJ fCrIJ 149: AIR 1957 Mad 339 (340) (Pt B) 
(Pr 5). 

~—S. 500 — Putting defamatory questions to 
witness — Remedies at law pointed out — One 
of the remedies available is to file a suit for 
damages or file a complaint under S. 500 — (Evi¬ 
dence Act (1872), Ss. 146 to 143). 1954 Crl LJ 
1239: AIR 1954 Mad 741 (749 lo 751) (Pt E) (Prs 
19, 24). 

• -S. 500 — Practice and procedure — Putting 

defamatory questions to witness — Steps to be 
taken bv aggrieved witness indicated. 1954 Crl 
U 1239: AIR 1954 Mad 741 (751) (Pt F) (Prs 
25, 26). 

• -S. 500 — Manipur State Courts Act (1947), 

S. 23 (b) (2) — Complaint under S. 500. Penal 
Code cannot be determined in Judicial Commis¬ 
sioner's Court — (Darbar Resolutions No. 1 dated 
22-6-1938 and No. 6 dated 27-7-1936) — (Cri¬ 
minal P. C. (1898), Ss. 28. 190, 194). AIR 1955 
NUC (Manipur) 4546. 

-S. 500 — Charge — Form and contents of — 

Necessity to set out actual words. 

In a trial for defamation it is essential that the 
words complained of as being defamatory in 
character should be precisely set out and when 
the charge is against more than one accused, they 
should be individually given notice of what each 
is charged with. Since it is the words so set out 
that would constitute the foundation for defama¬ 
tion, not only the words in question should be 
proved, but the charge also should set out the 
precise words complained of. A charge which is 
vague and general in character is not proper. 
1952 Cr LJ 1640: 18 Cut LT 146: AIR 1952 Orissa 
351 (351) (PI A) (Pr 4). 

—S. 499 — Contempt of Court — Statement 
being also defamatory does not oust jurisdiction 
of High Court to take cognizance of the act on 
basis of such statement as a contempt of Court. 

1961 (1) Cr LJ 426: AIR 1961 Pun] 113 (119) 
(Pi B) (Pr 18). 

-S. 499 —Complaint of Iheft — Complainant's 

name mentioned as suspect — Shop of com- 
plainanl searched and nothing found — Case 
kept on “dormant" file — Complaint for defama¬ 
tion before trial police report held maintainable, 
since the case ns far as complainant was con 
corned was over. Sec Criminal P. C. (1898). See- 
tion 173. 1955 Crl LF 259: AIR 1955 Sau 19 (DB). 

" S. 499 and Exception 8 — Accusations con¬ 
stituting offence under Section 499 hut not 
covered by Exception 8 to S. 499 — Acquittal 
— ,No interference in revision since quarrel is 
private and public has no interest whatever in 
that quarrel. (1952) 5 Sau LR 1: 1953 Crl LJ 823; 
AIR 1953 Sau 87 (88) (Pr 4) (DB). 

15 (A). Sanction. , ,.| 

-Ss. 500, 501, 502 — Criminal P. C. (1898), 

S. 198-B (3) (cl — Himachal Pradesh becoming 
part of Union Territory — Sanction for prosecu¬ 
tion accorded bv Lieutenant Governor held valid 


bv virtue of Notification. Sec Criminal P. c 
(1898). S. 198-B (3) (c). 1960 Cri LJ 1450: AIR 
1960 Him Pra 19. 

-Ss. 499 and 500 — Scope — Section 171-G 

— Difference — Section 171-G is not a species 
of the more general offence of defamation and 
the section cannot be said to have been carved 
out of Section 499 — There may be cases under 
Section 171-G which do not fall under S. 499 
and vice versa — Therefore where statement is 
merely defamatory and does not fall under Sec¬ 
tion 171-G no sanction is necessary. See Penal 
Code (I860), S. 171-G. 1958 Cr LJ 647 (2): AIR 
1958 Mad 240. 

[Overruled on another point in AIR 1967 SC 
808.] 

-Ss. 500 and 504 — Expression while acting 

or purporting to act in the discharge of his 
official duty — Interpretation of — Question 
substantially one of fact — Act complained must 
be directly concerned with official duties — Duty 
of Magistrate in determining question of sanction. 
See Cr. P. Code (1898), S. 197. 1963 (2) Cr U 
673 (Pal). 

15 (B). Aggrieved person. 

-S. 500 — Criminal P. C. (1898), S. 198 - 

Aggrieved person — Imputation of unchastitj 
against daughter-in-law — Son absent — Father- 
in-law Is aggrieved person. 

In a case where a false imputation of un- 
chastity is made against the daughter-in-law, who 
is living with her father-in-law, the reputation of 
the entire family suffers, and if husband of the 
woman is absent, the father-in-law is an equally 
aggrieved person within the meaning of that ex- 
pression in Section 198, Criminal P. C. and as 
such he is entitled to initiate the proceedings 
under Section 500, Penal Code. 52 Crl LJ 668: 
1951 All Crl R 57: 1951 All WR (HC) 303: AIR 
1951 All 585 (586) (Pr 8). 

-Ss. 499, 500 — Criminal P. C. (1898). S. 198 

— 'Person aggrieved by such offence', meaning of 

— Defamation imputing unchastity to com¬ 
plainant's mother and mute sister — Mother 
living separately with complainant’s father who 
did not take any serious notice though informed 
about the offence — Complainant not swearing 
that mute sister who was living with him was 
under his care and protection even though her 
husband was living at time of complaint —HclOi 
the complainant cannot he regarded as person 
aggrieved’ and complaint could not be enter¬ 
tained in view of Section 198. Cr. P. C. See Cn. 
P. Code (1898), S. 198. (1950) 28 Mys LJ 17fl 

- -S. 500 — “Person aggrieved" — Defamation 

— Manager of Co-operative Bank is a person 
aggrieved as conlemplalcd bv Section 198, tr. 
p. c. — Bihar and Orissa Co-operative Societies 
Act (6 of 1935). S. 2 (9). See Criminal P. L. 
(1898|. S. 198. AIR 1950 Pol 545. 

-S. 500 — Complaint under S. 500. Penal 

Code — Dismissal of complaint al conclusion o! 
trial on the ground of competency is not liistitlefl 

— ‘Aggrieved person’, meaning of — Person not 
directly named may he an ‘aggrieved person hve 
Cr. P. Code (1898), S. 198. 1903 (1) Cr LJ <00 

-Ss. 499, 500 — Criminal P. C. (1898). S. 198 

— “Person aggrieved bv such offence — Imp “L ' 
tion of immorality against married woman wno 
has left protection of her husband and is hung 
separately bv herself — Complaint by father !? 
not maintainable as he is not an accneved peg 
son 64 Pun LR 663: 1053 Crl LJ 676: AIR 1»&3 
Pool 82 (83) (Pr 3). 
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-—S. 590 — Complaint bv aggrieved party on 
charge both under Section 193 and Section 500, 
Penal Code — Court can take cognizance ot 
latter offence. See Criminal P. C. 11898), S. 195 
( 1 ) (b). AIK 1954 Sau 60 (DB). 

-S. 500 — Criminal P. C. <1898), S. 198 — 

Woman residing with tier brother as a result of 
domestic quarrel with her husband but not under 
the brother’s guardianship nor is he under any 
responsibility to take care of her good name — 
Husband imputing unchastity to wife — Court 
has no jurisdiction to take cognizance of com. 
plaint by her brother against his sister’s husband. 
1953 CrI LJ 963: AIR 1953 VP 9 (9, 10) (Pr 4). 

16. Conviction and sentence. 

9-S. 499, Exceptions 3 and 9 and S. 500 — 

Applicability — Sentence. 

Newspaper article containing per se defama¬ 
tory remarks against Public Prosecutors and 
Assistant Public Prosecutors — Tenor of article 
not indicating that its object was public good — 
No evidence to show that defamatory remarks 
were made in good faith that is with due care 
and attention — Case is not covered bv Excep¬ 
tions 3 and 9 to Section 499 — Accused held was 
rightly convicted under Section 500. and there 
was no justification for reducing sentence of 6 
months S. I. and a fine of Rs. 200. Sahib Singh 
Mehra v. State of U. P.. (1965) 1 SCWR 571: 
1965 SCD 600: 1965 (2) CrI LJ 434: (1965) 2 Law 
Fep 486: (1965) 2 SCR 823: FLR (1965) 2 All 241: 
AIR 1965 SC 1451 (1454) (PI E) (Pr 15). 

S. 600 — Sentence of Imprisonment — 
Defamatory newspaper article Impaling corrupt 
and dishonest character to complainant— Editor 
not disclosing name of writer on grounds of 
Journalistic ethics — Principle If can prevail In 
Court of law - Plea of justification - Sentence 
of Imprisonment If Justified. 

t/wLh ri Vk P,e J < i f iou / na,islic e,hics according 
to which the editor of a newspaper refuses to 

rS e th na ' ne / ,h 5 ' vri,er 0( a defamatory 
wh,ch . \ s devised to defeat the ends of 

rm ' f ca , nnot •?* accepted as ethical bv anv 

can draw Th °.° nlv ronclusi °n that a Court 
™ from ,? uch a con duct is that the publi- 
sher was in enhre agreement with the writer 
and he was willing to take the full resnons hU ?v 

The character and reputation ,of n person is 
no less important than his body and if those 
who cause severe injuries to his body are normal 

!5S?%; n fr mSX; !ZZ Cr u 122 

‘*1' ,? 00 — Imputation made in absence — 

wa^whethor ',T bv'^the' e , rmine j 

used bv Ihe accused but Z nv hn . ve bccn 
which they were used in , fh °n , context 
Non. and the olTWt , 0 the 1 jnten. 

conviction 
could not 


tion and ,he 'dT,e, of T 

under SWtion 500' rndnrr 5 t>r \ ’ 

!• jss z ® #vaw 


tion under Section 500, Indian Penal Code. 1962 
MPLJ (Notes) 229. 

-S. 500 — Actual words spoken by accused 

must be determined — No finding as to actual 
words — Conviction cannot be sustained. 

To suslain a conviction under S. 500 Indian 
Penal Code there must be a clear finding as to 
what defamatory words were actually uttered bv 
the accused. When Ihe alleged defamatory im¬ 
putations arc made bv uttering words, then those 
words themselves must be proved with sufficient 
accuracy so that the imputations complained of 
can be said to have been proved. Where the 
finding was not about the actual words said to 
have been uttered, but the substance of the mean¬ 
ing which the listeners gathered from the words 
which the accused allegedly uttered the convic¬ 
tion could not be sustained. 1962 NLJ (Notes) 
14. 

-Ss. 499, 500 — Measure ot punishment. 

Where the accused had not been prompted bv 
anv malice or ill-will nor had they acted with 
wanton carelessness in allowing the mischievous 
statement to be at large without contradicting the 
same but on the other hand promptly published 
the contradiction the very next day. 

Held, that a fine of fiftv rupees was sufficient 
to meet the ends of justice. 1958 MPC 199: 1958 
Jab LJ 252: 1958 MPLJ 405: 1958 CrI LJ 1038: 
AIR 1958 Madh Pra 216 (218) (Pt D) (Pr 21) 
(DB). 

-S. 500 — Punishment. 

The paper in which the publication was made 
was a weekly newspaper and probably of a poor 
circulation. The petitioner had not been shown 
to be a habitual black-mailer; he had also ten¬ 
dered a written apology, though a qualified one, 
expressing regret. 

Held, that the imprisonment that he had 
already undergone and the sentence of fine would 

meet .k V° , c - a ? nn e ve-opener and would 

meet the ends of mstice. The object of the com- 

the m Dub!ir» fl tinn ,,a f ne ( k ^ ec,,inc a vision ‘hat 
!„* ?k . k°j ,h u e ,m P u ‘a‘ions was defama- 

terms RMiS a L h,, H been held in unequivocal 
L e ™!- Relief for damages can more appropriately 
be obtained bv the Civil remedy available to the 
aggrieved party. The sentence of 2 months was 

rdi= ,, );r; ,uced M , ° ih t, Ski” 

x s ”„ f & » 

is? ^ 

- Effect of 4 ° r cxpress,on °» retraction 

to T ihe ^ssstiSi it rs, d r,"™ 

ai.'vftsL-fr sib 

defendant can mitigate th !>A ° V n ' li °n ,h< * 
ing .apology " r cStd Rv ,cnt1, ‘ r - 
Person may lessen the gfavUv "/'"Vo” nCCl £ ed 
sufficiency of retraction^ it .L 0,Tcn ee. For 
honest Intention to repair the h k d 1 ? nnifes ‘ «n 
injured reputation of th e Jornofe™ dono '° ,h e 
eused or the defendant as the n ‘ Thc nc ‘ 
should admit that the ’charm! Ca * e mnv be » 
made without proper infV wos ^founded, 
r(tarcts Us «nd expre: 
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the offence. 1961 (1) Cr LJ 710: 63 Punj LR 794: 
AIR 1961 Punj 215 (227) (Pt I) (Pr 69). 

[Reversed on another point in AIR 1966 SC 
97.] 

-S. 500 — Libel containing charge of bribery 

against Magistrate published in newspaper having 
poor circulation — Accused acquitted in private 
complaint bv Magistrate — Appeal by Govern¬ 
ment, since reputation of its officer was involved 
— Government not interested so much in punish 
ment, as in obtaining decision of Court —Remedy 
bv way of civil suit for damages open to com¬ 
plainant — Ends of justice held would be satis 
fied by sentencing accused to pav fine of Re. 1. 
1950 KLT 663: 52 Cri LJ 623: ILR (1951) Tra- 
Co 77: AIR 1951 Tra-Co 105 (107) (Pt E) (Pr 6) 
(DB). 

SECTION 501 

-S. 501 — Criminal P. C. (1898), Ss. 233 and 

235 — Complaint for offences under Ss. 501 and 
502, Penal Code — Various del amatory news 
items published in two or more issues of news¬ 
papers — If thev are more or less similar and 
relate to same person, each one of them 
separately and collectively form the subject of 
one charge. See Criminal P. C. (1898). S. 233. 
1965 (2) Cri U 334: AIR 1965 All 439 (DB). 

-Ss. 501, 502 and 500 —Criminal P. C. (1898), 

S. 198-B (3) (ci — Himachal Pradesh becoming 
part of Union Territory — Sanction for prosecu¬ 
tion accorded by Lieutenant-Governor held valid 
bv virtue of Notification. See Criminal * P. C. 
(1898). S. 198-B (3) (c). 1960 Cri LJ 1450: AIR 
1960 Him Pra 19. 

-S. 501 — ‘Having good reason to believe’ — 

Meaning and effeet of. 

No doubt, if the printed matter is plainly 
defamatory it is a good reason for the printer to 
know that it is defamatory, but where the ac¬ 
cused was unable to read Malavalam in which 
the alleged defamatory matter was printed it can¬ 
not be said that the accused understood the 
nature of the matter printed. 1959 Ker LR 1001: 
1959 Ker LT 1039: 1959 Her LJ 1240: I960 Cr LJ 
479: AIR 1960 Ker 141 (141) (Pr 3). 

-Ss. 501 and 499 — Freedom of press — 

Extent of — Constitution of India, Arl. 19 (1) 
(a). 

The freedom of journalists is an ordinary pari 
of the freedom of the subject and to whatever 
lengths the subject in general, may go so also 
may the journalists, apart from statute law. 
their privilege is no other and no higher. 1962 
(2) Cri U 617: AIR 1962 Orissa 197 (202) (Pt D) 
(Pr 16). 

_Ss. 501, 499, 500 — Publication of statement 

of political leader in newspaper — Imputation 
against Governor untrue and made without veri¬ 
fication — Editor held guilty under S. 500 and 
printer and publisher held guiltv under S. 501. 
See Penal Code (I860). S. 499. 1962 (2) Cri LJ 
617: AIR 1962 OrlsSa 197. 

-S. 501 — Scope — Person declaring to be 

printer and publisher — He would be liable for 
printing objectionable matter although he had 
entrusted the selection of news items to his 
editor. See Press and Registration of Books Act 
(1867i, S. 7. 67 Pun LR 877: AIR 1966 Punj 93. 

-Ss. 501, 500 — Publisher himself a printer of 

a newspaper - Although his case would be 
covered bv Section 501 his liability under S. 500 
would not be a (Verted thereby. See Penal Code 
(I860), S. 500. 67 Pun LR 877: AIR 1966 Pun] 

93. 


SECTION 502 

-Ss. 502, 501 and 500 —Criminal P. C. (1898) f 

S. 198-B (3) (c) — Himachal Pradesh becoming 
part of Union Territory — Sanction for prosecu¬ 
tion accorded bv Lieutenant-Governor held valid 
bv virtue of Notification. Sec Criminal P. C. 
(18981, S. 198-B (3) (c). 1960 Cri LJ 1450: AIR 
1960 Him Pra 19. 

SECTION 503 

9-S. 503 — Charge against appellant of hav¬ 

ing committed criminal intimidation bv threaten¬ 
ing X and his daughter with injury to their re¬ 
putation bv having indecent photographs pub¬ 
lished with intent lo cause alarm to them —Real 
intention of appellant not so much to cause 
alarm only as to make X pay hush money — 
Conviction under Section 506. Penal Code, not 
illegal. See Penal Code (1860), S. 383. 1960 Cr 
U 177: AIR 1960 SC 154. 

-Ss. 503 and 504 — Intimidation —Assault — 

English and Indian Law — Collection of arrears 
of Land Revenue bv village munsif — Threat by 
village munsif to distrain earrings worn by 
agriculturist — Village goldsmith called for — 
On arrival of goldsmith, one amongst those pre- 
sent paying amount of arrears, conduct of village 
munsif held did not amount to insult, intimida¬ 
tion or assault. See Tort — Insult. AIR 1964 
Andh Pra 382 (DB). 

-Ss. 503, 506 — Scope of S. 503 — Expression 

'whoever threatens another .... that person Is 
Interested’ — Interpretation of — Threat need 
not be direct. 

Held, on facts, that the threat not only* had 
direct reference to the injury to the property of 
the complainant, hut it had reference to injury* 
to his reputation also, as bv the threat the good 
name of the business was sought to be injured. 
Even if it he said that it yvas a threat to third 
person the case came under the words ‘Whoever 
threatens another with any injury* to the reputa¬ 
tion of anyone in w.hom that person is in¬ 
terested” in S. 503. 1904 (2) Cr LJ 85 (86) (Prs 
3, 4) (Cal). 

-Ss. 503 and 506 — Order of extemment for 

acts constituting penal offences — Order held not 
invalid on ground that such nets could be en¬ 
quired into and tried hv Courts of law under 
Criminal P. C. See Public Safety - M. P. Public 
Security* Act (25 of 1959). S. 3 (1) (a). 1964 

(2) Cr U 160: AIR 1064 Madh Pra 175 (DB). 

-S. 503 — Ingredients of offence. 

The most important ingredient of the °i* c ” cc 
of criminal intimidation as defined under S. 503, 
I. P. Code is that there should be intention to 
cause alarm or to cause the person threatened to 
do anv act which he is not legally bound to do. 
In the words used by* the accused, there should 
be a clear indication as to yvhat the accused was 
going to do and the complainant must feel as a 

reasonable man lhat the accused was going to 

convert his words into action. 1961 MPLJ 119 . 
1961 Jab U 557. 

-Ss. 503 and 506 — Criminal Intimidation — 

Intention. , . . ... 

The accused told the complainant that sne 
would be beaten and then alone she would vacate 
the house in which she yvas living, otherwise 

Held, that this clearly amounted to anofhm* 

under Section 506. 1900 Jab U 449: 1960 

303: 1960 MPLJ 632. _ 

_s. 503 — Assault or Criminal intimidation 

Test. Where the accused for the. P u £> ose ' 
inducinc the revenue inspector to d «»st fr °® 
distraining his properties, threatened to kill th 
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revenue inspector, lie is guilty of criminal inti¬ 
midation under Section 503 and not under Sec¬ 
tion 352. I. P. C. when there is no evidence to 
show that the words were accompanied bv any 
gesture, which is essential lor constituting 
assault. See Penal Code (18001. S. 331. 1959 Crl 
U 1084: AIR 1959 Mad 342. 

-S. 503 — Applicability — Accused abusing 

complainant — Latter running a wav pursued bv 
accused with brickbat in hand — Conduct 
amounts to criminal intimidation. 1953 BLJR 
258: 1953 Cr U 1132: ILR 32 Pal 436: AIR 1953 
Pnt 188 (190) (PI E) (Pr 8) (DB). 

——Ss. 603 and 506 — Criminal intimidation — 
Words uttered by accused that he will kill com¬ 
plainant and bury him — Accused an old sick 
roan aged 74 years — None present alarmed — 
No intent proved — No conviction. 

The use of the words that lie will kill the com¬ 
plainant and bury him uttered by an old and sick 
man aged 74 years may amount to threat of 
injury to the person of the complainant. But it 
must be shown, in order to prove criminal inti¬ 
midation. Ihat the threat was with intent to 
cause alarm to that person or to cause that per¬ 
son to do any act which he was not legally 
bound to do or to omit to do any act which he 
was legally entitled to do. Where such an intent 
is not proved but on the other hand the evidence 
discloses that nobodv present when those words 
were uttered got actually alarmed, there can be 
no conviction of the aged accused under S. 506 
for the ofTence of criminal intimidation. 1964 (1) 
Cr U 255 (258) (Pr 2) (Tripura). 


SECTION 604 
SYNOPSIS 

(Penal Code (1860), S. 504.) 

1. Applicability. 

2. Intention or knowledge. 

3. Insult and provocation. 

4. Abusive language. 

. 5. Complaint. 

6. Conviction and punishment. 

1. Applicability. 

S. 6M — Offence under S. 504 — Offence 
held did not attract application of S. 95. See 
Pena' Code (I860). S. 95. 1955 Cr| U 1318: AIH 
1056 Assam 211 (DB). 

—S. 504 Criminal P. C. (1898). Ss. 262. 241. 
and *>37 — Adoption of wrong procedure — 

urn 00lf i t ^ ri ? 1 under Scclions 323. 504 and 
U), I enal Code — Procedure prescribed for 
summons cases followed — Accused acquitted 
under Sections 504 and 506 (2) — Convicted 
under Section 323 - No failure of justice- Trial 

w S ? e «£ ^, K in,l, P * C * ,1898) - s * 202. 

1962 ^(2) Crl LJ 68: AIR 1962 GuJ 231. 

a. 604 Insulting words uttered In absence 
of person concerned — No request to hearers to 
con\cy them to him — No ofTence under S. 604 
is committed. 

The gravamen of the offence under S. 504 lies 
n !l U ertr provoking the victim by his words 
to commit an immediate breach of the peace 
That can only occur if he utters the words in 

S h?m eS h nC ? u th ° viclim or has them conveyed 
to h,m by letter or messenger. Few sane persons 

will commit a breach of the peace on mere 

hearsay evidence of abuse, and without Tven 

verincanon. if there is no evidence to show S 

a v kGd ! hc » ersons before whom he 
u v bUS i? *° convev his insulting words 

h,s abscn . ce ' to ‘he complainant there 

is no offence committed under Section 504 Such 
a request ,s essential to make a prima facie S 


under Section 504. AIH 1930 Bom 120. Hcl_ 
f 1949) 2 Mad LJ 767: 1949 Mad WN 837: ol Crl 
LJ 704: 1950 All \YR (Supp) 27: AIR 1950 Mad 
273 (273) (Pr 2). 

-s. 504 — Scope — Use of word 'sala' is not 

always made lor admonishing person — Signi¬ 
ficance would depend on circumstances — Tr> 
use word against witness and lo charge him with 
falsehood would rob the word of much of its 
offensive ness. AIR 1955 NUC (Orissa) 5382. 

-S. 504 — Complaint under Sections 323 and 

504 Penal Code filed before Magistrate Firsl 
Class — Magistrate recording evidence and on* 
explicit finding that prima tacic offence under 
Section 323 alone was made out and that offence 
under Section 504 was not disclosed, transferring 
the case lo Panchavat for trial — Held, that 
there was no illegality or irregularity in the 
course followed bv the Magistrate. See Punjab 
Oram Panchavat Act (4 of 1953), S. 41. (1962) 
64 Pun LR 1059. 

-S. 504 — Complaint for offence under Sec¬ 
tions 452, 323, 504, 147. Penal Code — Police 
Challan also put up before same Magistrate 
against same accused for offence under Ss. 452’ 
and 440, Penal Code, in respect of same oc¬ 
currence — Case on complaint dropped fmmi 
register but tagged with challan case — Chnllar* 
case proceeded with under Section 251-A and 
accused convicted under Sections 452 and 427. 
Penal Code — Held, there was no consolidation 
of complaint case with challan case and trial 
under S. 251-A was not illegal. See Criminal P. C 
(1898). S. 252. 1961 Raj LW 191. 


504 — Essentials — Insult without requi 
site intention — Offence — Complainant's reac¬ 
tion is Immaterial. 

Mere abuse or even hurling of intentiona 
insults and causing provocation thereby woulc 
not constitute an offence under Section 504 It i« 
necessary that insults bv which provocation l! 
caused should cither be intended or known to b( 
likely to lead to a breach of the public peace oi 
me commission of some other offence bv the per 
son insulted. The intention is a very nccessan 
part of the offence. Without it, the insults, how 
cser provocative they mav he. will not bring the 
offender within the mischief of Section 504. The 
complainants reaction to the insult is not mate, 
rial. He may be a law-abiding citizen. He may 

diffic,,H eC . n „ r . r< ?'? ,rU & Hc mav hnve found il 
™ “ ,n c : These circumstances do nol 
determine whether it was known that the insull 
would be likely to lend to a breach of the peace 

25 nnA in» R ift 0 9 a 35 n Cnl 7,%: AIR 1950 Madh B 
cussed^ Vlr MnJ?°n Dh n l \ Case-law DIs- 

13,8. a/r R 1QK5 05 ? ° A o, s , am , 274: 1955 Cr LJ 

(Pr?-3. 5 6) fDB) Sam 211 (2 "’ 2131 < P « A > 
——S. 6M — Applicability — Mere breach ol 

fangl?e a - e 0fT 0 e , Lc r e markS C ° UChed ,n uncu5 *^ 

pHSifASAi 

* pompous b.« s , „„ ™ rs 5S" JSS 
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could enter the accused's shop without his per¬ 
mission. 


Held, that the remarks would at worst amount 
to vulgarity indicating want of good manners on 
the part of the accused, but could hardly he 
characterised as an insult. 1060 Kcr LJ 203: 

(1060) 1 Ker LR 138: 1960 Her LT 176: ILR 

(1960) Ker 320: 1960 Cr LJ 910: AIR 1960 Ker 
236 (237) (Ft A) (Pr 7). 

--S. 504 — Intention — Necessity. 

For an offence under Section 504, what is 
material is not the reaction of the complainant 
which might vary according to the sensitiveness 
of the individual insulted but the intention of 
the offender to provoke or his knowledge that 
he is likely to provoke the person insulted to 
commit an offence. 1960 Ker LJ 203: (1960) 1 
Ker LR 138: 1960 Ker LT 176: ILR (1960) Ker 
320: 1960 Cr LJ 910: AIR 1960 Ker 236 (237) 
(Pi B) (Pr 8). 

-S. 504 — Use of abusive language —Offence 

— Intentional Insult — Intention or knowledge 
of likelihood of breach of peace — Necessity. 

Section 504 does not make it an offence to use 
abusive language which may lead to a breach of 
the public peace. There must be an intentional 
insult. The words must amount to something 
more than what in English law is called 'mere 
vulgar abuse’. AIR 1932 Bom 193, Rel. on. To 
constitute ‘intentional insult’ a person using the 
words must intend to covery that he is really 
what is meant by the words used. When the peti¬ 
tioner used the words like ‘Ghuakha’ and 
*Mutakha’ he did not intend to convey that he 
really meant that the person abused is one who 
eats faeces or drinks urine. They are merely 
used as words of vulgar abuse. Where there is 
no finding in the judgment of the Magistrate that 
the insulting words were used with the intention 
of or knowing it to be likely that there is a 
likelihood of a breach of peace the accused can¬ 
not be held guilty under S. 504. In an ordinary 
abuse it cannot be presumed that the persons 
using those words used those words knowing the 
natural consequences of what those words mean. 
(1958) 24 Cut LT 299. 

- S. 504 — Offence under — Essentials — 

Proof — Intentional insult must be proved for 
the purpose of an offence under the section — 
Mere illegal entry into premises or trespass not 
sufficient. (1963) 65 Pun LR 953. 

3. Insult and provocation. 

-Ss. 504, 95 — Advocate uttering insulting 

words against witness In cross-examination — 
Court stopping further cross-examination — 
Enmity between Advocate and witness — Held 
case was not covered by S. 95, but Advocate 
could be validly convicted under S. 504. 

Where an Advocate, while cross-examining a 
witness, uses filthy words, exhibiting disrespect 
or indignity towards the witnesses’ mother, his 
intention to insult is clear, and he could be con¬ 
victed under Section 504 of the Code. He cannot 
seek the protection of Section 95 in such a case. 
It is not necessary that the complainant should 
commit cither breach of peace or anv other 
offence. The Court has merely to consider the 
standard of an ordinary reasonable man and see 
if the insult offered is such as is ordinarily suffi¬ 
cient to arouse passions and provoke retaliation 
by words or deed. The fact that the Court at 
once objected to the conduct of the Advocate 
and stopped further cross-examination of the 
witness shows how far the words used created 
a sudden and serious change in the atmosphere 
of the Court and could have occasioned a breach 
of the peace-but for the restraint which the com¬ 


plainant seems to have exercised on that occa¬ 
sion. 1964 (2) Cr LJ 692: (1964) 1 Mys U 157- 
ILR (1964) Mys 518: AIR 1964 Mys 285 (286 to 
288) (Prs 4 to 6, 8. 11) (DB). 

4. Abusive language. 

-S. 504 — Abuse involving aspersions on 

chastity of complainant’s mother and sister — 
Abuse falls within section. 1956 Cr LJ 600 (2): 
AIR 1956 Rom 239 (240) (Pt B) (Pr 5). 

-S. 594 — Applicability — Obscene words 

used to a woman bv her landlord — Latter is 
guiltv of offence under Section 504. AIR 1930 
Bom 120 and AIR 1932 Bom 193, Dist. (1961) 2 
GuJ LR 196. 

-S. 504 — Essential requirements of S. 504 

— Provocation caused bv abuse—Charge framed 
for offence under Section 504 should Indicate 
words of abuse used — Complainant not pro¬ 
voked by abuses — Charge deserves to be 
quashed. 

The essential ingredients of the offence under 
Section 504, Penal Code are (1) to intentionally 
insult anv person, and (2) to provoke such per¬ 
son intending or knowing it to be likely that such 
provocation will cause him to break the public 
peace or to commit anv other offence. Therefore, 
in order to come to a conclusion as to whether 
the abuses hurled were such as to provoke 
another person and to cause him to break the 
public peace or to commit any other offence, it 
is necessary to know as to what were the actual 
words which were uttered. 

Where the evidence led on behalf of the com¬ 
plainant or the charge framed bv the Magistrate 
does not specify the actual words alleged to 
have been used bv the accused in abusing the 
complainant, it cannot be said that the abuses 
were likely to provoke the complainant and cause 
him lo break the public peace or to commit any 
other offence. And if the complainant states that 
he was not agitated or excited when he was 
abused, the Magistrate is not justified in framing 
charge under Section 504. The High Court can, 
in such a case, quash the charge if framed. 
(1947) 1 Mad LJ 359; AIR 1948 Mad 9 (2) and 
AIR 1952 Cal 288 and AIR 1955 Assam 211 and 
(1961) 1 SCJ 59; 1961 Mad LJ (Cri) 21; AIR I960 
SC 855. Rel. on. 1962 (2) Crl U 543 (543, 644) 
(Prs 6. 9) (Him Pra). 

-S. 594 — Mere vulgar abuse is no offence. 

Merc vulgar abuse does not amount to an insult 
or offence under Section 504. AIR 1932 Bom.193. 
Rel. on. 51 Crl U 764: AIR 1950 Madh B 25 
(25) (Pr 2). 

-Ss. 504 and 506 — Applicability — Gestures 

accompanying words used, object of insult, com' 
panv and !he occasion have all to be taken into 
account, to see whether words were such ns to 
provoke breach of peace — Complainant res¬ 
pectable Indy and controlling herself is no rea¬ 
son to .hold act of accused not to amount lo 
offence. AIR 1955 NUC (Orissa) 970. 

-S. 504 — Abusive language — Offence. 

Where Ihe outburst of abuses like Snla, 
Bhandatia, Matruchod” was a result of ill-feeling 
between the parties over a paddy filed as a result 
of which there was litigation between them and 
the incident took place in a village amongst 
ordinary common folk with hardly anv such 
education or culture as could be expected of 
them or sufficient power of self-control as to be 
able to control themselves in such an explosive 
situation caused bv the abusive words which 
could have led to a breach of the public peace or 
anv other offence arising from these abuses. 

Held, that in the background, atmosphere and 
circumstances in which they were used, there 
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was every likelihood of a breach of the peace 
which is the determining test. The expressions, 
therefore, came within the mischief ol S. *>04. 
Penal Code. ILR (1959) Cut 104: 25 Cul LT 184: 
1959 Cri LJ 1096: (1959) 1 OJD 33: AIH 1959 
Orissa 155 (156) fPt A) (Pt 3). 

-Ss. 504 and 96 — Scope — Abuses and right 

ol private defence. 

There is no provision in the Penal Code, where 
an accused person can be excused lor insulting 
outburst of abuses in the exercise ol the alleged 
right of private dclence. (1959) 1 OJD 33: ILR 
(1959) Cut 104 : 25 Cut LT l&U 1950 Cri LJ 1096: 
AIR 1959 Orissa 155 (157) (Pi B) (Pr 4). 

—Ss. 504, 447, 448 — Accused entering com- 
plainant's house for demanding their dues — On 
refusal to pay accused abusing complainant in 
fillhv language and continuing to do so in spite 
of restraint shown bv complainant — Intention 
to insult, intimidate or annoy or to proyoke com¬ 
plainant to break peace— Inference of— Accused 
held guilty under Ss. 448 and 504. See Penal 
Code fl860K S. 441. 1965 (1) Cri U 86: AIR 
1964 Tripura 69. 


5. Complaint. 

—-S. 504 — Criminal P. C. (1898), S. 4 — Com¬ 
plaint can be of otTence committed — There can¬ 
not be complaint under Ss. 341, 447, 504 and 506, 
Penal Code, read with S. 106. Criminal P. C. See 
Criminal P. C. (1898), S. 4. AIR 1951 All 494. 

-S. 504 — Essentials. 

It is necessary that the actual words used or 
supposed to have been used bv the accused which 
the complainant understood to be words of insult 
should be mentioned in the complaint. In the 

d1 ? c ?’ {h . e '}' orc l s used which amounted to 
intentional insult should be such as to give pro- 
vocation for the commission of a breach of the 
peace. 

becn madc in ,he com¬ 
plaint that the intentional insult was such as to 
finn oco'-ocation for any breach of the peace. Sec- 
hns 1,0 application at all 1955 Ri ir 

rrU (Pr% LJ 1382: A,R 1955 Pal « 3 “ 

6. Conviction and punishment. 

Ss. 504 and 05 — Principle of S. 95 — Words 

fawTs 8 ,! d°e h min ! ~ ° nC ° f ,hc flrs «. Principles of 
law is de minimis non curat lex". This has 

found expression in S. 95. I. P. C. Intercourse in 

civilised society will come to an end if for cer 

n 9 l| V ?K dS ( " 8 5 erS0n found himself exposed 
to a! the trouble and worry of a criminal trial: 

Held, that an acquittal of the accused in a com 
Ujaint «nder S. 506. I. P. C . for the words 
meaning -you are telling . lie" was fully justed 

AIR 1054 Cal m ** PcnaI C ° de ,,860) - S - 95. 

=a? 

JS’vSjeis tm w ? r c v r 

such provocaHon a would cau e7ha d reSU,t in 

break the peace, etc In the J... ,hal . De r? on ,0 

tion as to what words were us^eiUier in^he 
charge when a charge is framed or in »h h ! 

2 f ‘} e . evid encc; it is impossible for the 
Court in revision 1 o decide whether th. “ j 
used indicated such intention or kn 0w id» 
such circumstances, therefore, it is not possible 


for tlic High Court to uphold a conviction. 1952 
Cr LJ 721: AIR 1952 Cal 288 (288) (Pr 2). 

-S. 504 — Insult and provocation. 

In order to sustain a conviction under S. 504 
it is sufficient tor the complainant to prove that 
the abusive language was such as would ordin¬ 
arily provoke the man or woman of his or her 
position to commit a breach of the peace. The 
mere forbearance of the person insulted being 
provoked is not sufficient to protect the offender. 
1952 Mad \V\ 236: 1952 Mad WN Cr 60: 1952-t 
Mad LJ 470: 1953 Cri LJ 744: AIR 1953 Mad 413 
(413) (Prs 1, 2). 

SECTION 505 

S. 505 — Constitutionality — List of the of- 

_ P rriA/] Ans f rnnn«.l, «n J « __ 


— wvu v,«>iuuiuuuii.im» - 1-131 Ul tile U|- 

fences — Freedom of speech and expression — 
Restrictions on, imposed bv impugned provisions, 
come within permissible limits under Art. 19 (2) 
of the Constitution. See Penal Code (18601 Sec¬ 
tion 124-A. 1962 (2) Cr U 103: AIR 1962 SC 
955. 

—-S. 505 (c) — Ingredients — Any definite class 
of citizens can be ‘class’. 

Offence under S. 505 (c) is constituted when (a) 
the accused published or circulated the statement 
in question, (b) he did so with the intent to incite 
or it was likely to incite some class or community 
of person to commit same offence against some 
other class or community. The word ‘class' is 
significant Any definite or ascertainable class of 
citizens of India will come within this section. 

I herefore, where the accused shouted slogans in 
Pr u S ?.° f u ,he nssassin <? f Mahatma Gandhi. 

Held, that that was likely to invite innumerable 
citizens who held great reverence for Mahatma 
Gandhi, and at least Congressmen to commit some 
u 4 ^ n fr aCa l n ?L the ,^ inclu Sabhaits including those 
t ,m r7V he ™"v and ’he 0frenc ‘‘ under Sec- 
lnh P , e Jl al Cn<le was ma(, e out. 1963 

LJ b (Notes\^ :, >47* R 1962) Madh Pra 4491 1963 MP 

S. 505 fc) — ‘Incitement to commit offence’ 
Grievances ognlnst local authorities expressed 

pEBmmpm 

defence, it follows that fh/i «;.* f . ftvour of the 

Of grievance, bv means of ^,. ven,1,ntion 

Pamphlet, which some sections Sf t nnhf ° f n 
have against the local aiithnrit.°». v P , J bllc ma >’ 
checked by initiating n utnorities should not be 

Pen.I »™l« S. 505. 

pamphlet amount to 'incitement t con,en * s of . ’he 
Persons who have pub! fid"* *2 an ’he 

same cannot be held „r * 1 l„ circu,a ‘ ed 'he 

OJD 589: ILR UOfifl)™, ! SJ* S. “"f 1959^1 

CrU 497: jg** 

vestigation by Si?'offiSfund Preliminar v in- 
’net Magistrate — I n ° rder of Dis - 

mg officer may arres? ®> case ' Investing, 

mvestigation * C ° Ursc * 

Warrant of arrest issued hJ c k °!■ ■ warr “nt _ 
’rate to facilitate Inspected Mngis - 

divisionol Magistrate does no? V «e R K 10n ~ Sub ' 

S 1 ™' SeeI Crimina! P. C "i 80 f« iuris ' 

(II Cr U 82: AIR 1962 Pal 2 (DB) 19 °' B ' 19aa> 
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SECTION 506 

•-S. 506 — Per Raghubar Dayal J.:— Train 

standing on platform —Pointsman having grudge 
mgainst guard threatening guard with sythe in 
hand — No evidence that guard was engaged in 
<iny particular duly at that time — There is no 
obstruction in discharge of his duty within Sec¬ 
tion 121, Railways Act — Conviction altered to 
one under S. 506. I. P. C. See Railways Act 1 18901. 
S. 121. 1963 (2) Cri LJ 408: AIR 1963 SC 1511. 
rn -S. 506 — Charge against appellant of hav¬ 

ing committed criminal intimidation bv threaten¬ 
ing X and his daughter with injury to their re¬ 
putation by having indecent photographs published 
'With intent to cause alarm to them — Real in¬ 
dention of appellant not so much to cause alarm 
•only as to make X pay hush money — Convic¬ 
tion under S. 506. Penal Code, not illegal. See 
Penal Code (i860), S. 383. 1960 Cr LJ 177: AIR 
I960 SC 154. 

-S. 506 — Constitution of India. Art. 14 — 

.Law creating additional offence with different in¬ 
cidents — Constitutional validity — Different laws 
punishing same act cumulative and not in the 
alternative — Difference in procedure in trials and 
punishments — No infringement of Art. 14 — 
Crimial Law Amendment Act (1932), S. 7 111 la 
— Section 7 |1) (a) not ultra vires Art. 14. See 
Constitution of India. Art. 14. 1961 (2) Cri LJ 

443: AIR 1961 All 522. 

-S. 506 — Tree belonging to complainant cut 

by accused — After some trouble about it. tree 
allowed to remain where it fell — Subsequently 
accused removing tree to his house — Complain¬ 
ant's servants, under his order, invading accused s 
house to romove the tree— While the tree was 
being removed, accused going to house ol com¬ 
plainant with a gun and threatening him with 
serious results unless he called the invasion oil 
Complainant held could not bv his own private 
action invade the house of the accused — Accused 
held could not be said to have committed an of¬ 
fence. 1952 All Cri R 81: 1952 All WR (HC) 295: 
1953 Cri LJ 798: AIR 1953 Alt 372 (372) (Pr 7). 

-S. 506 — U. P. Panchavat Raj Act (26 of 

1947), S. 55 — Accused jointly tried bv Magis¬ 
trate for offences under Ss. 143. 447 and 506. 
Penal Code — Case cannot be said to be cogni¬ 
zable by a Panchavati Adalat unless all the off¬ 
ences were cognizable bv it — Offence under Sec¬ 
tion 143. Penal Code, not being cognizable bv it. 
S. 55 did not apply and therefore, trial bv M«gts- 
trate was not illegal. See Panchayats — L. P. 
Panchavat Raj Act (26 of 1947), S. 55. AIR 190- 
All 431. 


-Ss. 506 and 326 — Charge of offence under 

— Benefit of exception in Ss. 81 and 87 — W hen 
available — When the accused person acted bona 
‘fide, without any criminal intent, in order to save 
the complainant from serious consequences, re¬ 
sulting from his own indecent behaviour with 
'his consent obtained in writing and for his bene¬ 
fit _ No offence held bv persons responsible for 
such acts. See Penal Code (I860). Ss. 81 and 8 1 . 
(1951) 52 Cr LJ 179: AIR 1951 All 500. 

-S. 506 — Criminal P. C. (1898). S. 4 — Com- 

• plaint can be of offence committed — J*' 0 ™ r ™- 
not be complaint under Ss. 341. 447. 504 and .>06. 
Penal Code, read with S. 106. Criminal P C See 
Criminal P. C. Il898i. S. 4. AIR 1951 All 4M. 

_S 506 — Contravention of S. 83 vitiates tnal 

and conviction. See Panchnvnls - Rombnv Vil- 
'Inge Panchavats Act (3 of 19o9). S. 83. 1963 

Mali U (Notes) 7. 

__ 500 _ Conviction — Evidence of complain¬ 
ant — Sufficiency. See Evidence Act (1872), Sec- 
'lion 134. 1961 Nog LJ (Notes) 21. 


-S. 506 — Procedure — Offence under can be 

tried summarily. See Criminal P. C. (1898) Sec- 
lion 260 (It (a). 1959 Nag LJ (Notes) 6 . 

-S. 506, Part. II — Prosecution on charge 

under — Charge framed — Facts not disclosing 
offence — Conviction, under S. 323 — Sustain¬ 
ability. See Criminal P. C. (1898), S. 238 (1) 
1958 Nag LJ (Notes) 61. 


-S. 506 (2) — Criminal P. C. (1898). Ss. 262, 

241. 251 and 537 — Adoption of wrong procedure 

— Effect — Joint trial under Ss. 323, 504 and 
506 (2), Penal Code — Procedure prescribed for 
summons cases followed — Accused acquitted 
under Ss. 504 and 506 (2) — Convicted under 
S. 323 — No failure of justice — Trial not vitiat¬ 
ed. See Criminal P. C. (1898), S. 262. 1962 (2) 
Cri LJ 68: AIR 1962 Guj 231. 

--S. 506 — Ranbir Penal Code (12 of 1989), 

S. 506 — Offence under — Essentials — Inlen- 
tion to cause alarm must be established — Threats 
by accused to deter complainant from interfering 
with property of accused does not constitute an 
offence. 1963 hash LJ 117: 1964 (1) Cr LJ 40: 
AIR 1964 J and K 4 (6) (Pt B) (Pr 9). 

-S. 506 — M. P. Public Security Act (25 ol 

1959|, S. 3 (1) (a) — Scope — Order of extern- 
meat for acts constituting penal offences — Order 
held not invalid on ground that such acts could 
be enquired into and tried by Courts of law under 
Criminal P. C. See Public Safety — M. P. Public 
Security Act (25 of 1959). S. 3 (1) (a). 1964 (2) 
Cri LJ 160: AIR 1964 Mndh Pra 175 (DB). 

-S. 506 — Criminal intimidation — Intention 

— The accused told the complainant that she 
would be beaten and then alone she would vacate 
the house in which she was living otherwise not. 

Held, that this clearlv amounted to an offence 
under S. 506. See Penal Code (1860). S. 503. 
1960 Jab LJ 449: 1900 MPC 303: I960 MPU 632. 
-S. 506 — Applicability — Insult and provoca¬ 
tion accompanied by gesture as if to hit. The 
words attributed to the accused the gestures ac¬ 
companying the words used, the object of insult, 
the company and the occasion when the words 
were used, have all to be taken into consideration 
in deciding whether the words were such as to 
provoke a breach of the peace. The fact that 
the complainant is a respectable lady and could 
control herself, in spite of the provocation 
offered bv the accused bv use of filthv words is 
no reason why the act of the accused should be 
held as not to amount to an offence under S. 504, 
I. P. C. Where further the accused also proceed¬ 
ed towards the complainant in a temper and raised 
his hands as if to hit her. an offence mider Sec* 
tion 506 is also disclosed. See Penal Code (I860), 
S. 504. AIR 1955 NTC (Orissa) 970. 

-S. 506 — Criminal intimidation — Words 

uttered bv accused that he will kill complainant 
and bury him — Accused an old and sick man 
aged 74 vears — None present alarmed — No in¬ 
tent proved — No conviction. See Penal Code 
(1860), S. 503. 1964 (1) Cr U 255 (Tripura). 


SECTION 508 

-S. 508 — Representation bv candidate and his 
nt that he was Shalanti Vishnu and as such 
resentative of Lord Jagannalh and persons not 
mg for him would be sinning against the uoci 
also he committing sacrilege against dharma 
Candidate also appealing to voters in the name 
caste and using symbols of the God in his 
paganda — Held, that the representations let! 
bin the scope of sub section (2) and also con- 
uled offences under Ss. 171-F. hl-C and Sc - 
, 508. Penal Code - The appeal and use ol 
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symbols came wilhin sub section (3) of S. 123 
but were not offences under the Penal Code. See 
Representation of the People Act (1951), S. 123. 

1964 (1) Cr LJ 57: AIR 1964 Orissa 1 (DB). 

SECTION 509 

•-S. 609 — Intruding upon privacy of lady and 

making indecent gestures and removing her 
clothes — Attempt to commit rape not established 
— Accused is guilty under S. 509 and not under 
S. 376 read with S. 511. See Penal Code (18601, 
S. 370. 1961 (1) Cri LJ 330: AIR 1961 All 131. 

7 S. 509 — Applicability — To abuse a woman 
in obscene terms near a water tap would obvi- 

ll961) Tg 11 ] 1 LR 19& offc,,Ci * filing under S. 509. 

SECTION 511 
SYNOPSIS 

(Penal Code (1860), S. 511.) 

1. Applicability. 

2 . “Attempts”. 

3. Punishment. 

1. Applicability. 

177<L 511 7 Applicability — Attempt to com- 
m.t offence of cheating - Complainant feigning 
belief in I also representation and delivering pro. 
perlv. in order to trap accused — The fact that 
complainant was not deceived is immaterial - 
offence is one of attempt to cheat — ILR 16 Cal 

^? pr ,°l’ e<1, See Penal Cot,c U860I, S 4°0/ol 1 
1960 Cr LJ 1383: AIR 1060 SC 979. ' 

77 s ,* 6, J “ Attempt to slaughter and preparing 
for slaughter - Distinction - More preparat on 
fw slaughtfr of cow is no offence. See l'. p 
Prevention of Cow Slaughter Act (i of igr.Gi 
S. 8. 1962 (1) Cr LJ 7: AIR 1962 All 22. 

-Ss. 511. 376, 509 — Intruding upon privacy 

ing °her doth^"'* i? 1 decent Rcs,ures «nd remov- 
T . tlo,hcs — Allcmpt to commit rape not 
established — Accused is guiltv under S 509 and 
not under S. 376 read with S. 511. Sec Penal 

XU! Si: s - 376 - 1981 CM u 

rr S ; T . “7 Attempted rape — By virtue of 

Cr,m T| P * C * t,lal Court is entitled to 

whirh aC m SC K f ° r l ^ e olTencc of attempted rape 
Mhich could have tried him for the offence of 

rape. Therefore, no distinction can be drawn hr 

as s ,o°' i 'Tih r r' ■‘ iw i 

CrrA i{ Complainant alleging that P in 
flic under S 466 of 'pj™,* JJ 1inR rmnnlnmt on 

renuirements — Substance of ^JP ,emp,n,ed same 
complaint was cheating under k cced l ." 

ss s 

w °i fX h, ^x asai 


— Offence of forgery could not be Irealed as one 
under S. 466 separated from element of cheating 
which is substance of complaint— Act of 
cheating had no reasonable connection with dis¬ 
charge of official duties of P and therefore, no 
sanction lor his prosecution was necessary for of¬ 
fences alleged whether under S. 197 (1) or Sec¬ 
tion 106 — This was unaffected by fact that case 
was taken on file under S. 466 — Procedure to 
be lottowed bv Magistrate was not under S. 207-A 
but under S. 209. AIR 1960 SC 266, Foil. See 
Criminal P. C. (1898). S. 197 (1). ILR (1963) AP 
llriU. 

S. 511 — Attempt — What amounts lo — Old 
man with Intention to shoot at deceased raising 
gun — His son seeing lhat his hands were shak¬ 
ing, taking the gun himself and shooting the 
deceased — Old man Is guilty under S. 511. 

The cruciat words in S. 511 are that the accused 
should have done the ad towards the commission 
of the offence. There arc three stages in the Com¬ 
mission of a crime; (i) intention to commit: lii) 
preparation to commit; and (iii) attempt to com- 
mil. If he attempt results in the actual commis- 

tho n i p r°J ° CnC , l ‘’ ,h r crime is complete. Rut 
f 7™ kes lhc a *tempt also an offence, 

sion h nf tZ 5C< J r c,OOS Awards the conunis- 

sion ol the offence. The distinction between pre¬ 
paration and attempt may lie clear in some cases 

52,- a”.* ."- "»• i„,c .SS 

*„"s 1 '" e ! he,c * s - ''• a real distinction. The 
cru.i.il lost is whether the last act. If uninterriii L 
cd and successful, would constitute a crime The 

rSrk '^Thp 1 " ,h r SocUon l,rine oul nn idea 
.i <,l,, .’ s, "’ n w really one of fact depend- 

I P rJ 11, I, -, P - Cod «’ is omitted from S 40 
fence unde'; a Ipeeild or"H hVT"? 

!5s,j"r£ r e *p“"™ c«.4r tn,r!" 

ra 

370 (DBl. Cr LJ 43: AIR 1962 Cul 

_; R !" r,cd in AIR 1966 SC 955.] 

•ried fir ^briben Pl ^"comi^ io i CC f " Scd l ? aiw ! d 
commit bribery — SustninLi r f ~ nl,en H>tuig to 
flSBO), S. 161? 1961 M*PU* 72L &C P ° nnl ° ul ° 

°f preicS« - At/em D r° f fa ! schood 

£’c h u=- n s s n s tsi 

10 011 * rB P the accused: nCCUSCd wi,h a view 

hood^f^he p S retencc° l the ln Leer t } new lhe 
convicled of the offence of c0 ! ,ld not ho 

mg false pretence and askimTWonting. But nntk- 
'vere m themselves sufffeien, fS? k C „n" ncv . ,U " M 
rused cmltv of |j,e offenei"J ,. h ,dmR 1,10 «' > - 
*2 Crl LJ 644: AIR Inst M f J . nt,< ' lnp t to ehenl. 
(P« 7, 8). A,R 1051 M « d »> Bha 100 Moi) 


id temp? 5 ” Dlslta?iiJ , n“ b,l,,V Prc P nr «tio n 
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PENAL CODE (1860), S. 611, Note 1 


Mere preparation is an indifferent act possessing 
no definite indication oi criminality. An attempt 
is an act of such a nature that it is in itself evi¬ 
dence of the criminal intent with which it is 
done. A criminal attempt bears the criminal in¬ 
tent upon its face. The thing speaks for itself. 


The accused borrowed from P. W. 1 a sum 
of Rs. 800 and executed a pronote. He paid 
Rs. 36-8-0 on a certain date. According to an 
arrangement, a few days later the accused and 
P. W. 1 met at the house of P. W. 2 and the 
accused representing that he was going to pay a 
sum of Rs. 13-8 to make up Rs. 50 placed the 
money near P. W. 2 and wanted the pronote to 
endorse on the back of it this payment of Rs. 50 
but instead of that entered a payment of Rs. 750 
and when he was questioned asked P. Ws. 1 and 
2 to come to his house to get the entire sum 
of money and went away on his bicycle and was 
chased in vain by them. When he was finallv 
cornered he stated that what had been entered 
as payment had been entered as a payment and 
would not give any further satisfaction: 

Held, that what the accused intended and did 
and achieved went beyond the stage of prepara¬ 
tion and constituted a criminal attempt at cheat¬ 
ing. 8 Cal WN 278, Disting. 1952 Mad WN 903: 

1952 Mad WN (Crl) 259: (1952) 2 Mad LJ 771: 

1953 Crl LJ 1152: AIR 1953 Mad 609 1610) (Prs 
7, 11). 

-S. 511 — Scope of — The question whether 

a certain act is merely one of preparation or one 
committed in the course of an attempt is a ques¬ 
tion of fact. The dividing line between a mere 
preparation and an attempt is sometimes thin 
and has to be decided on the facts of each case. 
An attempt is a direct movement towards the 
commission after the preparation has been made. 
There is a greater degree of determination in 
“attempt” as compared with preparation. See 
Bihar Essential Services Maintenance Act (1 of 
1948), S. 5. 1959 Crl LJ 1014: AIR 1959 Pat 376. 
-S. 511 — Scope — Elements of offence. 

Where the accused in a case of attempt to 
cheat by personation contended that he could not 
be found guilty because his act did not succeed 
and probably was not going to succeed as the 
deceit practised bv him was either detected or 
was soon going to be detected by the person whom 
he intended to cheat. 

Held, that the mind of the person to whom the 
false pretences were made should be affected there¬ 
by is not an essential element of the offence. As 
the accused had made false pretences intending 
thereby to get money he was guilty of the of¬ 
fence of attempt. (1957) 8 STC 534: 195/ BLJR 
66 . 


.-S. 511 — Charge under — Search bv Police 

Officer — Charge of selling fake railway tickets 
— Railway servants employed as witnesses — 
Search, conducted in absence of accused — Evi¬ 
dence of recoveries made cannot be relied upon. 
Sec Criminal P. C. (1898). S. 96. 64 Pun LR 

874: 1962 All Cr R 351: 1962 All WR (Sup) 83. 


2. ‘ , Attempls ,, . 


• -S. 611 — Attempt to commit murder — 

What constitutes — The act towards commission 

of murder need not be the penultimate act 
Course of conduct adopted bv accused in order to 
accelerate his end constitutes attempt to commit 
murder. See Penal Code (I860). S. 307. 1961 (2) 
Cr LJ 848: AIR 1961 SC 1782. 

• _S. 511 — Attempt to commit offence — 

What amounts to — Attempt and preparation — 

Distinction — On facts, accused held was rightly 


convicted under S. 420/511. See Penal Code 
(1860), S. 420. 1961 (2) Cr LJ 822: AIR 1961 SC 
1698. 

m -S. 511 — Attempt and preparation — 

Attempt to commit offence of cheating — Accused 
representing to complainant that lie could dupli¬ 
cate currency notes — Complainant giving some 
currency notes to accused—It could not be said 
that accused had only made a preparation and not 
an attempt to commit offence of cheating—Two of 
the ingredients of the offence of cheating, false 
representation and delivery of property had taken 
place and they were acts done towards the com¬ 
mission of offence within the meaning of S. 511. 
See Penal Code (I860), S. 420/511. 1960 Cr U 
1383: AIR 1960 SC 979. 


-S. 511 — ‘Attempt’ — Meaning — Prepara¬ 
tion and attempt — Distinction. 

'Attempt' in an intentional act which a person 
does towards the commission of an offence but 
which fails in its object through circumstances in. 
dependent of the volition of that person. 

Accused was prosecuted for an offence under 
S. 7 of the Essential Commodities Act for con¬ 
travention of Cl. (3) of U. P. Wheat (Restriction 
on Movement) Order, 1949. He was however, 
acquitted in appeal on the ground that as the 
interception was midstream the act of the ac¬ 
cused was onlv a preparation for transporting the 
grain and no offence under S. 7 of the Essential 
Commodities Act was committed: 

Held, that the act of the accused amounted to 
an attempt to transport the grain to another block 
across the river in contravention of Cl. (3) o! 
the Order, since hut for the interruption the com¬ 
mission of the offence would have been complete. 
1962 All LJ 13: 1962 All WR (HC) 46: 1962 AH 
Cr R 58: 1962 (2) Cr LJ 161: AIR 1962 All 359 
(362) (Pt A) (Prs 15, 16) (DB). 

-S. 511 — Offence under S. 420 read with 

S. 511. I. P. Code — Attempt to cheat Insurance 
Company at Bombay bv making false claim sup¬ 
ported bv false certificates — Policy and false 
certificates fraudulently secured and posted to 
company at Hyderabad—Court at Hyderabad has 
jurisdiction to try offence. See Criminal P. C. 
(18981. S. 179. 19G2 (21 Cr LJ 21: AIR 1962 

Andh Pro 257. 

-S. 511 — "Attempt" — Meaning of — An 

attempt is the third of the stages of an act which 
is completed viz. intention, preparation, attempt 
and commission. It is an act or a series of acts 
which necessarily lead to the commission of an 
offence and stops short of the commission bv 
frustration because something which the doer oi 
the act neither foresaw or intended Sec Penal 
Code (1860). S. 307. 1955 Crl U 1033: AIR 19o5 
Bhopal 9. , f 

- S. 511 — Attempt to cheat - Offence when 

committed — An offence under S. 420 read witn 
S. 511. would be committed bv a person wno 
attempts to cheat another person and ,her ® b ? 
attempts to induce him to do one or^the other 
of the acts mentioned in S. 420. See Penal C °x£ 
(1860), S. 420. 56 Cr U 289: AIR 1955 Bom 82 

(DB). 

-S. 611 — Jammu and Kashmir Defence Rules, 

Rr. 68 (4) and 118 — Attempt to export ghee 
outside Jammu and Kashmir, when it was pro¬ 
hibited — Accused caught inside State far nwav 
from border, while carrying ghee tins in trucK 
_ Accused held entitled lo benefit of doubt. See 
Public Safety — Jammu and Kashmir Defence 
Rules, R. 68 (41. AIR 1953 J and K 19. 

-S. 511—J. and K. Egress and Internal Move¬ 
ment (Control) Ordinance (2005). S 3 — Attemp 
to commit offence - What is - Accused going 


PENAL CODE (1860). 

towards border with intention to cross over to 
Pakistan - Arrest at ICO yards from border - 
Held, offence was not completed. See J. andk. 
Egress and Internal Movement (Control) Ordin¬ 
ance 12005). S. 3. (’50) 9 J and K LR lo4: 19o3 
Crl U 166: AIR 1952 J and k 55. 

-S. 511 — Attempt to commit offence under 

M. B. Food Grains Export Restriction Order — 
Attempt is constituted only when the accused docs 
an act towards the commission of the offence. 
The act must be one immediately and directly 
standing to the execution of the principal crime. 
Where no act towards the commission of the ot- 
fence of exporting or carrying juwar bv rail or 
road outside M. B. was committed bv the ac¬ 
cused it cannot be said that the accused even 
attempted to export or carry juwar to any place 
outside M. B. See Madhya Bharat Food Grains 
Export Restriction Order (2005 Smt.1, S. 2 (1). 
AIR 1955 NLC (Madh Bha) 3403. 

-S. 611 — Attempt to export without permit — 

(Essential Supplies (Temporary Powers) Act 
(1046), S. 7) — (Madhya Bharat Foodgralns Ex¬ 
port Restriction Order (Smt. 2005). 

Accused carrying cart-load of Jowur and wheat 
without permit towards border of State — Ac¬ 
cused stopped bv authorities on the road leading 
towards a border village within State, at a place 
two furlongs from the border — Intention to ex¬ 
port without permit not proved — Held, that no 
offence of attempting to export without permit 
was committed. 1953 Cf LJ 1381: AIR 1953 Madh 
Bha 216 (216) (Pr 2) (DB). 

-S. 511 — Attempt to commit crime — Ele¬ 
ments — Distinction between preparation and 
attempt — Attempt to murder — Accident in¬ 
tervening in death — Effect — Husband and wife 
determined to commit suicide, jumping into well 
wilh infant child—Child slipping from hands of 
mother as accused jumped, falling in and drown¬ 
ed. Accused held guilty only of attempt to murder 
child and not of murder. See Penal Code (I860), 
S. 302. 1961 (2) Cr LJ 781: AIR 1961 Mad 498 
(DB). 

-S. 511 — Preparation and attempt — Attempt 

is an act of such a nature that it is in itself 
evidence of criminal intent with which it is done. 

AIR 1965 NLC (Mad) 3145. 

-S. 611 — Attempt and preparation — Debtor 

endorsing a very much larger amount as paid by 
him on the back of a promissory note and con¬ 
tending that it was entered as payment — Act 
constitutes not preparation but a criminal attempl 
to cheat. (1952) 2 MU 771: 1952 Mad WN 903: 

1952 Mad WN (Crl) 259: 1953 Cr U 1162: AIR 

1953 Mad 609 (010) (Prs 7, 10). 

-S. 511 — Attempt to commit offence, what 

constitutes — Mere forming Intention to commit 
crime or mere preparation for offence Is not 
punishable. 

In order lo constitute an attempt to commit an 
offence, there must first of all be an intention 
to commit the crime, a commencement of the com¬ 
mission, and on act done towards the commission. 
Neither the mere forming of the intention lo com¬ 
mit the crime nor the mere preparation for an 
offence is punishable. The dividing lines between 
a mere preparation and an attempt to commit a 
crime may be rather thin in some cases and the 
question whether there has been an attempt or 
only a preparation to commit it is to be decided 
on the facts of each particular case. One impor¬ 
tant consideration in such cases is whether there 
was a locus pacnitentiae: AIR 1932 Mad 507, Rcl. 
on. 

(Held, that there was no attempt to transport 
paddy in contravention of Madras Order 2660 
EVol. 12.] Fn.D. 36. 


S. oil. Note 2 m 

.\/ 45 j 11040 ) 2 Mad LJ 410: 1940 Mad WN 032: 
AIR 1950 Mad 44 (46) (Pt C) (Pr 6). 

_S. 511 — Conviction — Attempt — When 

punishable. , . , 

An accused is liable for attempt when his tall¬ 
ure to commit an offence is not due to any act 
or omission of his own. but to the intervention 
of some factor independent of his own yohlioti. 

01 Cal 54. Foil. 1951 All WR (Supp) 45: ILR 
(1950) Nag 908: AIR 1951 Nag 315 (310) (Pt B) 
(Prs 11, 12). 

-S. 511 — Cheating and attempt to cheat — 

Accused sending packet containing newspaper 
cuttings insured for amount due tiom him to 
complainant — Probability of using postal acknow¬ 
ledgment receipt as evidence in <lis< harge of debt 
— Offence is attempt to cheat — Charge framed 
under S. 417 alone — Conviction under S. 417 
read with S. all is permissible. See Penal Code 
(I860), S. 417. (1961) 27 Cut LT 440. 

-S. 511 — Essential Supplies (Temporary 

Powers), Act (1946), S. 7 — Petitioner transport¬ 
ing lood-graius In lorry from Orissa to Madras lo 
contravention of Orissa Food Grains Control Order 
(1947) — Lorry caught near Madras border by 
police and grain seized — Facts II constitute at¬ 
tempt. 

Held, thal there was a clear case of attempl to 
transport rice in question without proper permit 
from the authorities. The mere possibility that 
before the lorry crossed Orissa border the peti¬ 
tioner might have changed his mind and thrown 
away the rice somewhere in Orissa would not 
suffice to indicate that the act complained of was 
still in a preparatory stage and had not ripened 
to an attempt. 17 Cut LT 154: 1952 Crl LJ 918: 
AIR 1952 Orissa 164 (165) (PI D) (Prs 4, 5). 

-S. 511 — Attempt — What constitutes — At¬ 
tempt and preparation. 

Section 511 of the Indian Penal Code was not 
meant to cover only the penultimate act towards 
completion of an offence and not acts precedent, 
if those acts are done in the course of the attempt 
lo commit the offence or done with the intent tu 
commit it and done towards its commission. In 
every crime in India there is first an intention 
to commit; secondly there is preparation lo com¬ 
mit; and, thirdly, an attempt to commit. When 
the third stage is completed and is successful, 
the crime becomes a complete one. According to 
English definitions, an “Attempt" U definite act 
requiring consideration of its criminal nature, 
whereas, according to the Indian law, an "attempt 11 
is a continuons proceeding which at one stage 
assumes a criminal character. When the accused 
has done something definite in pursuance of his 
design not for what he has done, hut with regard 
to what he .would hove done if he had succeeded, 
he has done the net towards its commission*. It 
will always remain a question of fact when the 
point would be reached under S. 511 of the Indian 
Penal Code at which an act is done towards the 
commission of an offence. (1957) 8 STC 534: 1057 
BLJR 60. • -? ? 

—^S. 611 — Attempt — What amounts lo. 

the conception of an attempt to commit an 
offence is a technical oue. It is for the Court, 
on a consideration of facts proved, to come to 
n conclusion whether there was an attempt to 
commit an offence. Witnesses must depose to 

u° bS i CrVC l bV r lh u m and not drnw inference 
. b T n ^4° f J£ c Coilrt - MB BLJR 455: 

Cr U 1744: A, R 1953 Pul 338 (839) (Pr 6) 

~ S> 81 * — Attempt to commit rape — Convic. 
turn - Essentials - Intention of accused to 
uralifv passions at all events — Necessary — 
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PENAL CODE (1860). S. 511, Note 2 


Absence ol -- Accused held guilty under S. 354. 
See Pen a l c °de (I 860 ), Section 354 . (1962) 64 
PunJ LR 62. 

?• — “Attempt” — Husband deliberately 

starving and maltreating his wife—Wife on point 
of death but saved through escape and timely 
hospital treatment — Offence — Husband held 
ffuiltv under S. 307. See Penal Code (1860). Sec¬ 
tion 307. 1959 Cr U 368: AIR 1959 PunJ 134. 

-S. 511 — Attempt and intention — Offence 
under S. 167 (51). Sea Customs Act. See Foreign 
Exchange Regulation Act (1947), S. 23. (1959) 
•1 Pon LR 631. 


PENAL CODE (APPLICATION TO VINDHYA 
PRADESH) ORDINANCE (48 of 1949) 

•——The amendment of S. 21 , 1. p. r hv 
Ordinance 48 ol 1949 by the inclusion of a Minis 
ter ot State within the definition of the public ser 
yant has not brought about any substanial chana* 
in law in Rewa State after its integration. Even 
prior to the passing of Ordinance 48 of 1949 a 
Minister ot Vindhya Pradesh was an officer of the 
State and as such a public servant within the 
meaning of S. 21, I. P. C., as adapted. See Penal 
Code (1860), S. 21. AIR 1953 SC 394. 


3. Punishment. 

-Ss. 511 and 416 — Interpolation in docu¬ 
ment made in January 1944 — Contract with 
Government made on 2-3-1944 but to come into 
effect on 11-11-1943 — Held, the latter date could 
not be utilized to impute criminal liability to ac¬ 
cused for act done by them before the contract 
was executed. See Penal Code (1860), S. 415. 
I960 Crl U 632: AIR 1960 SC 391. 

-Ss. 511, 63, 420 — Railway officer convicted 

under S. 420/511 — Sentence of one year, if too 
severe — Object of punishment — Criminal P. C. 
(1898), S. 32. One of the principal reasons for 
inflicting punishments is to deter others from re¬ 
peating the crime. If corrupt railway officials 
could get off merely with dismissal from service 
after making money by unlawful means, that 
would be no punishment at all and there would 
be no deterrent effect in the punishment. Hence, 
the sentence of one year’s rigorous imprisonment 
awarded to the Assistant Engineer of a railway 
for an offence of cheating under S. 420/511. Penal 
Code cannot be said to be too severe. See Penal 
Code (1860). S. 53. AIR 1950 All 639. 

-Ss. 511 and 295 — Accused, a Muhammadan 

throwing burning cigarette on ‘Viman* an object 
sacred to Hindus — Cigarette striking Viman but 
falling on the ground — Accused held guilty 
under S. 295/511. See Penal Code (1860), Sec¬ 
tion 295/511. 1965 Crl U 1563: AIR 1955 Bhopal 
23. 

-S. 611 — Evidence — Eye-witnesses giving 

out that accused persisted in sexual act in their 
presence — Story held unbelievable — Convic¬ 
tion could not stand. See Penal Code (1860). 
S. 376. 1960 Job LJ 178. 

-S. 611 — Sentence — When the statute says 

that for an offence the offender shall be impri¬ 
soned, it normally means that he should be sent 
to jail. To impose a sentence of Imprisonment 
till the rising of the Court is an evasion of the 
statutory provisions and such an evasion would 
be justified only in very exceptional circumstances, 
as for instance, where the offence is found to be 
very severely technical or where there are ex¬ 
tenuating circumstances possessing unusual force. 
See Penal Code (1860), S. 330. 1955 Crl U 1080: 
AIR 1955 Mad 424. 

--Ss. 511, 416, 417 — "Fraudulently” — Fraud, 

meaning of — On facts held accused could be 
convicted under S. 417 read with S. 511. See 
Penal Code (1860), S. 415. AIR 1951 Nag 315. 

-S. 511 — Evidence of decoy witness supported 

by another trap witness about sale of spurious 
parts of cycle bv accused — Not sufficient to 
sustain conviction of accused unless there is ex¬ 
traneous material wholly independent of police 
mechanisation to show that sale in question was 
pushed by petitioner of spurious cycle parts re- 
presenting them to be genuine of Hercules or 
Phillips make. See Penal Code (1860), S. 420. 
1960 Cr LJ 1656: AIR 1060 PunJ 641. 


SECTION 2 

). 2 and 3 (1) — Constitution of India, 
Art. 20 (1) — Applicability. 

In determining the constitutionality of any con¬ 
viction under Vindhya Pradesh Ordinance, 48 of 
1949 lor an alleged offence committed during the 
period between 9-8-1948 (the date from which the 
Penal Code was deemed to have been in force 
in \ indhya Pradesh) and 11-9-1949 (the date of 
Ihe enactment of the said ordinance), what is re- 
levant for the application of Art. 20 (1) is nol 
Ihe result brought about by the repeal and retros¬ 
pective operation thereof, but the factual state ol 
law as it existed prior to the date (viz. 11-9-1949) 
when the repeal came into operation. The repeal 
itself posits the pre-existence of the law, and it 
is that law which is relevant for that purpose. 
Shiv Bahadur Singh v. State of V. P., 1953 SCA 
803: 1953 SCJ 563: 1953 SCR 1188: 1953 Crl U 
1480: AIR 1953 SC 394 (399) (Pi G) (Pr 12). 


PENAL LAW 

Sec Statutory cross references under "Criminal 

law”. 


PENALTY 

See (1) Contract Act (1872), S. 74. 

(2) T. P.. Act (1882), S. 60. 

Breach of contract. 

See Contract Act (1872), S. 74. 

For concealment of income. 

See Income-tax Act (1922), Section 28 (1) (c). 


PEN-DOWN STRIKE 

See Industrial Disputes Act (1947). Sections 2 
(q) and 26. 

PENSION ' " ‘ ^ 

See (1) Bihar Pension Rules. 

(2) Constitution of India, Art. 306 (17). 

(3) Government Grants Act (1895). 

(4) Madhya Pradesh New Pension Rules 
(1951). 

(5) Pensions Act (1871). 

Attachment of. 

See Civil P. C. (1908), S. 60. 

Commutation of. 

See Pensions Acl (1871), S. 10. 

Defined. 

See Constitution of India, Article 366 (17). 

Transfer of. 

See T. P. Act (1882), Section 6 (g). 

PENSIONS ACT (23 of 1871) 

SECTION 1 

-S. 1 — Pension Rules, Rule 2 (2) — Three 

months’ notice — Notice and order of retirement 
need not be separate — (Constitution of India. 

Art. 311). t L , ,vn 

The notice contemplated by the sub-rule in 
question is only to give to the Government ser¬ 
vant concerned the specified lime before he is 
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made to retire. That is not a kind ot notice 
which is required to he served upon him under 
Article 311 of the Constitution of India. Where 
a Police Sub-Inspector was served with an order 
of the Inspector-General of Police, dated 20-1- 
1958 , compulsorily retiring him from service with 
effect from 16-6-1958. the notice is proper. 1960 
MPLJ 114: 1960 MPC 92: 1960 Jab LJ 100: ILR 
(1959) Madh Pra 351: AIR 1960 Madh Pra 117 
(118) (PI A) (Prs 2, 3) (DB). 

-S. 1 — Constitution of India. Articles 24o, 

363, Sch. 8, List 2, Item 42 — Extension ol, to 
Saurashtra — Act is intra vires and cannot be 
impugned ns being in violation of any clause ot 
Saurashtra covenant. See Constitution of India, 
Article 245. AIR 1956 Sau 119 (DB). 

SECTION 4 

-Ss. 4, 5 and 6 — Civil Service Regulations, 

Article 348-A — ‘Pension’, meaning of — Right 
to recover pension — If actionable — (Civil P. C. 
(1908), S. 9). 

The word ‘pension’ has not been defined any¬ 
where. However, i( has been held thal it implies 
periodical payments of money lo a person. Two 
essentials are necessary in order to constitute a 
pension (1) it must be a periodical payment, and 
(2) it must be a grant not in respect of any right, 
privilege, perquisite or office but on political 
considerations or on account of past services or 
present infirmities or as a compassionate allow¬ 
ance. It is a periodical payment of money for 
past services or a bounty for past services ren 
dered to the public or lo the State. It is mainly 
designed to assist pensioner in providing his daily 
wants. The provisions of the Pensions Act, 
especially those of Sections 3, 5 and 6, clearly 
reveal that a claim to pension cannot be enforc¬ 
ed in a Court of law and the proper remedy is 
to make departmental representations. The pro¬ 
visions of the Civil Service Regulations also point 
In the same direction. Thus, a person cannot 
claim pension as of right and in any case the 
right to recover pension is not actionable. 1959 
All U 855: AIR 1959 All 769 (770, 771) (Prs 2, 
3, 5, 6). 

-S. 4 — Constitution of India, Article 226 — 

Other remedy open — Government refusing to 
pay pension — Maintainability of suit — Where 
the Government refuses to pay pension to the 
claimant it cannot be said that the claimant has 
an alternative remedy by way of suit available to 
him as from the scheme of Sections 4, 5 and 7 it 
is clear that no suit can be brought by the claimant 
for such recovery. See Constitution of India, 
Article 226. AIR 1956 All 664 (DB). 


>. 4 — Burden of proof — Plea of grant 
of land revenue — Proof of — Where the plain¬ 
tiff wants to prove the fact that a grant had been 
made to his ancestors of land revenue alone and 
that they were not ordinary muafldars he should 
produce proper materials before the Court and 
facts mentioned in various judgments could not 
be used as evidence to prove his contention. AIR 
1965 All 1 (FB). 

•-S. 4 — ‘Pension’ — Meaning of. 

The word “pension” has been held to mean a 
periodical allowance or stipend granted, not in 
respect of any right, prmlege, perquisite or office, 
but on account of past service or particular merits 
or as compensation to dethroned princes, 
ihelr families and dependants. In Section 4 on¬ 
wards in the Pensions Act the word “pension” 
has been used in contradiction to the words 
grant of money or land revenue”. 4 Bom 432, 
*oll. Bankey Beharilal v. Lala Babu, 1954 Alf 


U 641: 1954 All \VR (HC) 577: ILR (1955) 1 All 
821: AIR 1955 All 1 (2) (Pt B) (Pr 9) (FB). 

-Ss. 4 and 6 — Institution of suit without 

certificate under Section 6 — Effect — Production 
of certificate after expiry of limitation — Effect. 

Per Desni J. The absence of certificate 
under Section 6 goes to the root of the jurisdic 
lion of the Civil Court and cannot be treated as 
a detect of a technical character: AIR 1937 
Oudh 484. Not approved. 

W'here a suit claiming a share in certain pro 
perties including a share in the grant of land 
revenue is institulcd in a Civil Court without the 
certificate required under Section 6, the Civil 
Court cannot take cognizance of the claim in res 
pect of the grant of land revenue though it can 
entertain the suit in respect of the rest of the 
claim. A certificate obtained after the expiry of 
limitation for the suit is of no effect and the 
Court is precluded from taking cognizance o< 
that claim. 

Per Bhargava J.The receipt of a certifi 
cate under Section 6 need not precede the insti¬ 
tution of suit. W'here the certificate is received 
after the institution of the suit the Court i9 
bound to take cognizance of the claim relating 
to the grant of land revenue irrespective of the 
fact that the claim is barred by time on the date 
of receipt of certificate. After taking cognizance 
the Court might reject the claim as barred by 
time. 1950 All U 185: 1950 All WR 250: ILB 
(1951) 2 All 38: AIR 1950 All 371 (372, 376) 
(Prs 3, 6, 19) (DB). 

-Ss. 4, 6 and 6 — Distribution of pensions — 

Intention of Legislature — Intervention of civil 
Courts. 

It is plain from Sections 4, 5 and 6 that the 
legislature intended that the distribution of pen 
sions should be left to the executive Government 
without the intervention of Civil Courts unless 
invited to do so by the concerned officer and that 
all claims put forward in regard to the pensions 
should be settled by them. AIR 1959 Andh Pra 
487 (489) (Pt A) (Pr 8) (DB). 

——S. 4 — Scope. 

In order to fall within the mischief of Sec¬ 
tion 4, the claim must be in relation to grant of 
money or pension or land revenue. 62 Bom LB 
735: ILR (1961) Bom 101: AIR 1961 Bom 11 (21) 
(Pt H) (Pr 19) (DB). 

S. 4 — Major of T. C. State Armed Forces 
released from Army after coming into force of 
the Constitution — Pension granted under T. C 
State Rules — Claim for enhanced pension under 
Indian Army Rules is not enforceable in Civil 
Co“fts — Cml P. C. (1908), Section 91. AIR 
1959 All 769; AIR 1959 AP 487; AIR 1959 Pat 17 
and AIR 1963 Mad 49. Rel. on; AIR 1962 Punj 
8. Dist. 1964 Kcr LJ 700: ILR (1964) 2 Ker 389: 
1964 Ker LT 406: AIR 1965 Ker 186 (186) (PI B) 
(Prs 7, 8) (DB). 

T pensi °n cannot be claimed as of right 
— Claim is not an actionable one — Constitution 
of India, Articles 14 and 16 — Reasonable class!- 
ucation — Absorption of Army Personnel of 
Travancore-Cochin State in Regular Indian Army 
after being screened and after being selected bv 
Selection Board — Those graded as acceptable 
given commissions as officers in Regular Army - 
Between officers similarly situated there is' no 
discrimination in matter of being subjected to 

^r e r' n M “ There j s v no violation fundaraen- 
r 'R ht R u « r «n'eed by Article 16. AIR 1952 
£ rav ,£? . 7 \ Re,led °n- I960 Ker LJ 1279: IMA 
LT 1148: (1961) 1 Lab LJ 68: ILR flMll 
Ker 430: AIR 1961 Ker 158 (169) (Pt B) (Pt H), 
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oTmoncv ' pp,icabi|il > ~ Sui! rclalln* lo cmnl 

n "r C n C ! he dt ' fendanl receives the grants from 
lie Collector on behalf of the plaintifT Mutt in 
his capacity as its agent and does not claim any 

*! •.•!? - 1 * n,sc ^ lo tl 10sc monies, a suit by the 
plaintiff tor the recovery of those monies is not 
one relating to any grant made by the Govern¬ 
ment and is not, as such, barred by Section 4, 
Pensions Act. 1 Bom 7.) and 31 Bom 512 and 
£ 1927 Bo,n 81 ’ distinguished. 37 Mvs LJ 319: 
ILK (1959) Mys 25: AIR I960 Mys i66 (168) 

I* " »0)i 


Ss. 4, 5, 6 — Suit for arrears of pension — 
Jurisdiction of Civil Court — Claim held not 
maintainable — Civil P. C. (1908), S. 9). 

I he Civil Court’s jurisdiction to entertain 
claims relating to pensions is ousted except to a 
limited extent, namely on reference made bv the 
Collector in respect of claims made to him undei 
Section 5 of Pensions Act. AIR 1937 PC 27, Rel. 
on; AIR 1959 Pat 17, AIR 1959 AP 487 and 
AIR 1959 All 769, Foil.; AIR 1962 Punj 8, 
Expl. 

Where claim of arrears of pension for 12 years 
was preferred by a suit filed by an ex-permanent 
Government Servant in a Civil Court. 

Held, that the claim for arrears of pension was 
not entertainable in Civil Court. (1963) 5 OJD 89: 
ILR (1963) Cut 431. 


-Ss. 4 lo 6 — Scope and object — Suit for 

recovery of plaintiff's share of pension wrong¬ 
fully withdrawn bv defendant — Jurisdiction of 
Civil Court — (C. P. Code (1908), S. 9). 

The object of Sections 4 to 6 of the Pensions 
Act is that the Government should not be made 
ordinarily to pay the penison to a person who 
may not really be entitled to receive the same, 
but gets a decree with regard lo the same from the 
Civil Court without his claim having been examin* 
ed by the prescribed authority. Before the 
Government can be bound by a decree of the 
Civil Court in this matter, its officers as prescrib¬ 
ed in Section 5 of the Act must have an 
opportunity to examine the claim of the parties 
in the suit. It is only for this object that provi¬ 
sions have been made for preferring the claim 
before such officers and for a certificate to be 
obtained from those officers for the trial of the 
case by the Civil Court. The words ‘any suit re¬ 
lating to any pension* used in Section 4 of the 
Act are quite indicative of the position that all 
suits relating to such pension are barred under 
that section, and it is immaterial whether the 
Government is or is not a party lo such suits. 


' The plaintiffs brought a suit for recovery of 
their share of the pension amount wrongfully 
withdrawn by defendant 1 from the Government 
on the allegation that the plaintiff was entitled 
to an eight annas share in the amount of pen¬ 
sion which had been granted in favour of the 
ancestor of the parties who were pandas of a 
temple and which had been divided between them 
under a compromise decree in a previous suit 
between the parties. The defendants disputed the 
plaintiff’s right lo a share in the pension. 

Held, that as the suit related to pension the 
Court had no jurisdiction to entertain the suit 
in view of Sections 4 to 6, Pensions Act. AIR 
1 94.0 Horn 49G. Disl. 1958 Pal LR 343: ILR 37 
Pat 1391: AIR 1959 Pal 17 (18, 19) (Pt A) (Prs 4, 
7) (DB). 

-Ss. 4, 5 and 0 — Scope — Servant ol former 

(iondnl Slate in Saurashtra — Suit by, i° p re¬ 
covery of pension accrued to him since 1948 
brought In 1954 — Jurisdiction ol Civil Court to 
entertain suit - (Civil P. C. (1908), Section 9). 


(1871). S. 4 

Hid. it is true Hint the Gon.lal Stale law docs 
n»l contain any provisions in bar of the Civil 
Courts jurisdiction to entertain a suit for the 
recovery of a pension and if the suit had been 
instituted while that law was in force the Court’s 
jurisdiction to entertain it could not possibK 
have been questioned but the suit was filed in 
I9.>4 when the Gondal State law was repealed bv 
the Pensions Act and Court's jurisdiction will be 
governed by the provisions of that Act. The com¬ 
bined effect of Sections 4. 5 and 6. Pensions 
Act is that a person claiming pension from the 
Government has to prefer his claim to the auth- 
oritv mentioned in Section 5 and a competent 
Civil Court is authorised under Section 6 to take 
cognizance of such claim only on receiving the 
prescribed certificate. Even then the Court will 
not have jurisdiction to pass a decree which 
might affect the State s liability to pay such pen. 
sion. As the suit is instituted without the requi- 
site certificate the Civil Court’s jurisdiction is 
clearly barred by Section 4 of the Act. 9 Sau LR 
284: AIR 1956 Sau 119 (119) (Pt A) (Pr 4) (DB). 

SECTION 5 

-Ss. 5, 4 and 6 — Civil Service Regulations 
Article 348- A — “Pension”, meaning of — None 
can claim pension as of right — Right lo recover 
pension is not actionable — (Civil P. C. (1908), 
Section 9| — (Words and Phrases — Pension) 
See Pensions Act (1871), Section 4. AIR 1959 
All 769. 

-S. 5 — Constitution of India, Article 226 — 

Other remedy open — Government refusing to 
Pay pension — Maintainability of suit — When 
the Government refuses to pay pension to the 
claimant it cannot he said that (he claimant has 
an alternative remedy by way of suit available 
to him as from the scheme of Sections 4, 5 and 
7 of the Act it is clear that no suit can be 
brought by the claimant*for such recovery. See 
Constitution of India, Article 226. AIR 1956 All 
564 (DB). 

-S. 5 — Constitution of India, Arlicle 226 — 

Order granting pension — Whether amenable lo 
certiorari — Where an order ganting pension is 
passed by the Government pursuant to the dis¬ 
cretion reserved to themselves and not in exer¬ 
cise of anv of the powers conferred by Section 5, 
Pensions Ac! the order cannot be regarded as a 
judicial determination made after hearing both 
the? parties and is not therefore amenable to 
certiorari. See Constitution of India, Arlicle 226 
AIR 1959 Audit Pra 487 (DB). 

-Ss. 5, 4 and 6 — Distribution of pensions — 

Intention of Legislature — Intervention of civil 
Courts — It is plain from Sections 4, 5 and 0 
that the legislature intended that the distribu¬ 
tion of pensions should he left to the executive 
Government without the intervention of Civil 
Courts unless invited lo do so by the concerned 
officer and that all claims put forward in regard 
lo the pensions should be settled by them. AIR 
1959 Andh Pra 487 (I)B). 

-S. 5 — Claim relating lo pension. 

A claim involves (he basic element of a legal 
right. Therefore the statutory duty cast upon 
the officers enumerated in that section is to 
determine the legal rights of persons concerned 

AIR 1959 Andh Pra 487 (489) (PI B) (Pr 8 ) 
(DB). 

- 5 . 5 _ Grant of pension as matter of grace 

— Reconsideration by Government — If barred. 

Where the basis of the grant of the pension is 
not in recognition of any right but as a matter 
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„l grace or bounty taking into account the alleg¬ 
ed want of Hie persons concerned, it is difficul 
to treat it as an order emanating from ludicial 
proceedings incapable of being reconsidered. In 
such circumstances, there can be no doubt hat 
the original order is made bv the Government in 
an administrative capacity. When on a lurlher 
enquiry they come to the conclusion that me* 
proceeded on a misapprehension as to basic 
facts, viz., the financial status of such persons, 
surely, it is within the powers of the Govern¬ 
ment to reconsider that order. There is no im¬ 
pediment in the Government reconsidering the 
matter when it comes to their knowledge that 
the persons concerned were in no need of an> 
maintenance having substantial income from other 
sources. It follows that Section 5 does not ope¬ 
rate as a bar to the passing of such an order. 
AIR 1959 Andh Pra 487 (490) (PI C) (Pr 14) 
(DB). 

-S. 5 — Scope of inquiry. 

The Pensions Act does not contemplate any 
elaborate enquiry as in the case of a Civil Court. 
Thus, there is no foundation for the grievance 
that the principle of natural justice was violated 
and that the maxim audi allerem was not given 
effect to. AIR 1959 Andh Pra 487 (491) (Pi E) 
(Prs 20, 21) (DB). 

-Ss. 5, 4 and 0 — Suit for arrears of pension 

— Jurisdiction of Civil Court — Claim held mil 
maintainable. See Pension Act (1871). See. 4. 

(1963) 5 OJD 89. 

-Ss. 5, 4, 6 — Scope and object — Suit for 

recovery of plaintiffs share of pension wrong¬ 
fully withdrawn by defendant — Jurisdiction of 
Civil Court — Held, that as the suit related to 
pension the Court had no jurisdiction to entertain 
suit in view of Sections 4 to 6, Pensions Act. 
(Civil P. C. (1908), Section 9). See Pensions Act 
(1871), Section 4. AIR 1959 Pal 17 (DB). 

-Ss. 5, 4 and 6 — Scope — Servant of for¬ 
mer Gondal State in Saurashtra — Suit by, foi 
recovery of pension accrued to him since 1948 
brought in 1954 — Jurisdiction of Civil Court to 
entertain suit. Held barred — (Civil P C. (1908), 
Section 9). See Pensions Act (1871), Seclion 4 
AIR 1958 Sau 119 (DB). 

SECTION 6 

^ s * 6 — Civil Service Regulations, Arti¬ 

cle 348-A — “Pension", meaning of — None can 
claim pension as of right — Right to recover 
pension is not actionable — (Civil P. C. (1908), 
Section 9) — (Words and Phrases — Pension). 
Sec Pensions Act (1871), Section 4. AIR 1059 All 
709. 

——S. 0 — Court-fees Act (1870), Section 7 (ii) 
(U P.) and Article 17 (iii) — Applicability — 
Suit for declaration of plaintiffs right to certain 
pension and for arrears thereof — Article 17 (iii) 
applies. See Court-Fees Act (1870), Sec 7 (ii) 
(U. P.). AIR 1953 All 442. 11,1 

—-Ss. 0 , 4 — Institution of suit without ccrlifi- 
cate under Section 6 — Effect - Production of 
certificate after expiry of limitation — Effect — 
Per Desai, J.The absence of certificate under 
Section 6 goes to the root of the jurisdiction of 
Civil Court and cannot be treated as defect of a 
technical character — AIR (24) 1937 Oudh 484 
Not approved — Per Bhargavn, J.:— The re¬ 
ceipt of a certificate under Section 6 need not 
precede the institution of suit — Where the certi¬ 
ficate is received after the institution of suit 
the Court is hound to take cognizance of the 
claim relating to the grant of land revenue irres¬ 


pective of the fact that the claim is bound bv 
time on the date of receipt ol ccrlihcalc — After 
taking cognizance, the Court might reject the 
claim as barred bv time. See Pensions Act (18/1), 
Section 4. AIR 1950 All 371 (DB). 

-Ss. 6, 4, 5 — Distribution of pensions — In¬ 
tention of Legislature — Intervention of Civil 
Courts — It is plain from Sections 4, 5 and b 
that the Legislature intended that the distribu¬ 
tion of pensions should be left to the Executive 
Government without the intervention of Civil 
Courts unless invited to do so bv the concerned 
officer and that all claims put forward in regard 
to the pensions should be settled by them. Ain 
1959 Andh Pra 487 (Pi A) (DB). 

-Ss. 6, 4 and 5 — Suit for arrears of pension 

— Jurisdiction of Civil Court — Claim held not 
maintainable. See Pension Act (1871), Section 4. 
(1963) 5 OJD 89. 

-Ss. 6, 4, 5 — Scope and object — Suit for re¬ 
covery of plaintiffs share of pension wrongfully 
withdrawn by defendant — Jurisdiction of Civil 
Court — Held, that as the suit related to pension 
the Court had no jurisdiction to entertain the suit 
in view of Sections 4 to G of the Act — (Civil 
P. C. 11908), Section 9). See Pensions Act (1871), 
Section 4. AIR 1959 Pal 17 (DB). 

-Ss. 6. 4, 5 — Scope — Servant of former 

Gondal Stale in Saurashtra — Suit by, for re¬ 
covery of pension accrued to him since 1948 
brought in 1954 — Jurisdiction of Civil Court to 
entertain suit Held barred — (Civil P. C. (1908), 
Section 9). See Pensions Act (1871), Section 4. 
AIR 1966 Sau 119 (DB). 

-S. 6 — Scope — Subsequent sanction — 

Sufficiency — Sanction under Section 8, Travnn- 
corc C. P. Code, during pending suit — Effect. 

Sanction under Section 8, Travancorc C. P. 
Code of 11U0 obtained during the pendency of 
the suit is a sufficient compliance with that sec¬ 
tion. 1955 Her LT 553: ILR (1955) TC 625: AIR 
1955 TC 275 (270) (Pt A) (Pr 3). 

SECTION 7 

-S. 7 — Constitution of India, Article 22G — 

Other remedy open — Government refusing to 
pay pension — Maintainability of suit — Where 
the Government refuses to pay pension to the 
claimant it cannot be said that the claimant has 
an alternative remedy by way of suit available 
to him as from the scheme of Sections 4, 6 and 
7 of the Act, it is clear that no suit can be 
brought by claimant for such recovery. See 
Constitution of India, Article 22G. AIR 1050 AU 
664 (DB). 

SECTION 8 

-—S. 8 — Constitution of India, Article 22G — 
Mandamus — Existence of right — Right to claim 
pension under Pensions Act — There is a 
duty cast upon the Deputy Commissioner or the 
Collector to pay the moucy payable to the np- 
phennt as a pension or grant of money or land 
revenue and it is open to the appellant to en- 

.re mi M y ,SbT or ■ ot 

SECTION 10 

=T* “ T„? n lhar Pensions Rules, Rules 253, 
254, .50 and 250 — Commutation o! Pension — 
Order for, becoming absolute — Slate Government 
has uo power to rescind It. 

i e “ no P°' ver »n the State Government to 
nr?« •. . 10 , or<icr of commutation of pension 
nuer it tins become absolute under Rule 253 ox- 
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PiSiinn Rn? Vid f d U " der Ru,e 254 of 'he Bihar 
Pension Rules framed under S. 14 of the Act. 

withrtr«J ,n .K f * C,S ! hal ,he op,ion under R. 252 to 
withdraw the application for commutation of pen- 

fore the P1 MpH° n i n C ‘ p , ensioner ' s appearance be. 
mn! i- h -' ,edlcal Boar ‘l and the order of com- 
On j )e . Ca ^ ahsulute on 19th March. 1958. 

dal £ h,s '! lle lo receive the commuted 
tk he p , ension had ceased to have legal 
, T h , C , orde /„ of 'he State Government 

da ln,K Ju i y ’ 1 19,1 ?' cance| hng its previous order, 
dated 30th September. 1958. was therefore, legal- 
1> correct. Reading the Rules 256 and 259 
ICRether it is manifest that whatever be the date 
of actual payment of the commuted value, the 
effect upon the pension will be the same as if 
^ co jnmuted value had been paid on (he dale 
io*<jmiD commutation became absolute. 

iwnSH R /38: AIR 1963 Pa ‘ 3,7 ( 3,8 > fPns 3, 

*1 |DB), 

SECTION 11 

II — Scope — Sections 4 to 10 — 
DlstinctloD. 

Section 11 is narrower and deals only with 
pensions while the other Sections such as Sec¬ 
tions 4 to 10. deal with pension or "rant bv Gov¬ 
ernment of money or land-revenue. Bankov 
w!? 1 Babu * ,9M All u Mis 1954 

^. W * £ 77: ilr (1955) 1 An 821: air 

1955 AH 1 (2) (Pt C) fPr 9) (FB). 

•— Ss. 11 and 12 — Applicability — Grant of 
land revenue — Crown Grants Act — Effect of 
— (Crown Grants Act (1895), Section 2). 

Sections 11 and 12 of the Pensions Act do 
not apply to the grant of land revenue and even 
if, therefore, the plaintiff is a grantee of land 
revenue, he cannot claim that the transfers of 
the villages, the subjects of the alleged grant, lo 
which he is a party are invalid and he is entitled 
in spite of those transfers, to claim the money 
as arrears of land revenue. 

Even if the Crown Grants Act is applicable, 
plaintiff’s suit for recovery of land revenue must 
fail as the transfers of the villages will in that 
case be invalid and the plaintiff will not he en¬ 
titled to claim land-revenue from the trans¬ 
feree. 1902 All WN 161: AIR 1936 All 298: AIR 
1936 All 666, Rel. on; AIR 1940 All 373 (FB). 
Expl. Bankey Beharilal v. Lala Babu. 1954 All 
U 541: 1954 All WR (HC) 577: ILR (1955) 1 
All 821: AIR 1955 All 1 (4) (Pt E) (Prs 11. 12) 
(FB). 

- S. 11 — Property*, meaning of — Provisions 

of Section 6 of T. P. Act and Sections 11 and 12 
of Pensions Act do not derogate from pension 
being a property, if it otherwise is so. See Con¬ 
stitution of India, Article 226. ILR (1965) 2 

PunJ 1. 

SECTION 12 

•- S. 12 — Applicability to grant of land re¬ 

venue — Sections 11 and 12 of the Act do not 
apply to the grant of land revenue and even if, 
therefore the plaintiff is a grantee of land reve¬ 
nue, he cannot claim that the transfers of the 
villages, the subjects of the alleged grant, to 
which he is a party are invalid and he is en¬ 
titled, in spite of these transfers to claim the 
money as arrears of land revenue — Even if the 
Crown Grants Act is applicable the plaintiff’s 
suit for recovery of land revenue must fail as the 
transfers of the villages within that case will be 
invalid and the plaintiff will not be entitled to 
claim land revenue for the transferee. AIR 1955 
AU 1 (FB). 


PENSIONS ACT (1871), S. 11 


• S. 12 — Applicability and scope of. 

Section 12 deals only with pension, pay or 
allowance mentioned in Section 11, and not with 
grants by Government of money or land 
revenue, nor with such pensions which mav 
not come under Section 11. A comparison of 
Sections 8 and 9 makes it clear that grant of 
land-revenue is different from pension While a 
right is given to bring a suit for the recovery 
ol land-revenue, no such right is given with res- 
pect to pension. Bankev Beharilal v. Lala Bahu 
1954 AU U 641: 1954 All WR (HC) 577: ILR 
(1955) 1 All 821: AIR 1955 All 1 (2) (Pt m 

(Pr 9) (FB). 1 1 11 U) 

~7 S \. 12 ~ Applicability — Defendant claiming 
deduction on the ground that bv virtue of an 
agreement entered into between the ancestors of 
the parties about 75 years before the suit the 
Dastaki was allowed to deduct Rs. 96 per annum 
from the amount received by way of pension in 
order to enable him to maintain the dignity of 
his office — Held, that this agreement was an 
assignment of future interest in a portion of a 
pension, and governed by Section 12 — Since an 
agreement of this kind was rendered void by 
Section 12 conduct of the plaintiff's predecessor- 
in-interest in accepting Rs. 15 per annum as his 
share of the pension, could not adversely affect 
the plaintiff's right to claim her full share — Evi¬ 
dence Act (1872), Section 115. 1953 Nag U 
116: AIR 1953 Nag 221 (221) (Pt B) (Pr 7). 

-S. 12 — Compromise decree dividing amount 

of pension between parlies to suit — Validity. 

The object of Section 12 of the Pensions Act 
is to prevent, traffic in pension as it is opposed 
to public policy. If. therefore, bv a compromise 
decree a division has been made between the 
parties with respect to the amount of the pen¬ 
sion. it would amount to traffic in the pension 
and will come within the mischief of Section 23 
of the Contract Act. Again, bv allowing a decree 
to he passed on consent in a suit, which is not 
entertainable bv a Civil Court, in view of Sec¬ 
tion 4, Pensions Act, the parties are doing what 
is forbidden bv law. or if permitted, it would 
defeat the provision of law. Such a compromise 
decree is unlawful and under Section 12 of the 
Pensions Act is null and void. 1958 Pal LR 
.343: ILR 37 Pat 1391: AIR 1959 Pat 17 (20) 
(Pt B) (Prs 9, 10) (DB). 

-S. 12 — ‘Property’, meaning of — Provi¬ 
sions of Section 6 of T. P. Act and Sections 11 
and 12 of Pensions Act do not derogate from 
pension being a property, if it otherwise is so. 
See Constitution of India, Article 226. ILR (1965) 
2 Punj 1. 

SECTION 13 

-S. 13 — Four plaintiff’s instituting four suits 

in different Courts claiming reward — Common 
defendant — Common question of law and fact 
— Suits should be transferred to one Court. See 
C. P. Code (1908), Section 24. AIR I960 Ker 199. 

PENSIONS RULES 

-Pension Rules — Commutation of part of 

pension — Implications — Implies waiver of com¬ 
muted portion of pension for rest of pensioner’s 
life. 

Il is well known that a pension is periodical 
payment which is made to the pensioner aft 6 ** 
retirement, the basis being the service rendered 
bv him to the employer and carried with it as a 
condition of service, the right to receive such pay¬ 
ment for the rest of his life. According to the 
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PENSIONS ROLES, R. 2 


Pension Rules. 3 pensioner is entitled to com¬ 
mute a portion and not the whole of his pension 
and the commuted value of that part of pension 
is dependent upon the expectation of life of the 
individual as ascertained by the Medical Board. 
The rules envisage that when a pensioner is paid 
a commuted amount which means a lump sum 
equivalent of a periodical payment for an uncer¬ 
tain duration, i. e., till the end of the life of the 
pensioner, the pensioner loses the right to receive 
that periodical payment. Instead of a periodical 
payment he gets a lump sum and the underly¬ 
ing implication is that bv receipt of that 
amount he waives his right to the periodical 
payment. It is not the intention of the Rules 
that the commuted sum has to be set off against 
that pari of the pension which Ihe pensioner 
would otherwise have received, and that after 
the sum is so exhausted, he would become en¬ 
titled to receive the full amount of pension. 
(1965 ) 2 Lab LJ 70: (1965) 1 Mad LJ 382. 

RULE 2 

-R. 2 (2) — Three month's notice — Notice 

and order of retirement need not he separate 
— (Constitution of India, Article 311). See Pen¬ 
sions Act (23 of 1871), Section 1. AIR 1960 Mndh 
Pro 117 (DB). 

PEOPLE, HOUSE OF 

See statutory cross-references under “Constitu¬ 
tion of India* and “Elections*. 

PEOPLE OF INDIA 

See Constitution of India, Preamble. 

PEPSU ABOLITION OF BISWEDARI 
ORDINANCE (23 of 2006) 

See under ‘‘Tenancy Laws". 

PEPSU ABOLITION OF OCCCUPANCY 
TENANT’S TENURE AND SETTLE¬ 
MENT OF LAND DISPUTES 
(AMENDMENT) ACT (4 of 
2007 BK) 

See under “Tenancy Laws". 


.ipplicalion to the case as the petitioners were 
not evacuees and their lands were not evacuee 
property - (Patiala Evacuees I Administration ol 
Property) Ordinance (19 of 2004 Bkl. Section o. 
See Administration of Evacuee Property Act (oi 
iQSft. Section 8 <2l. AIR 1956 Pepsu 54, 


SECTION 5 

-S. 5 (2) — Administration of Evacuee Pro¬ 
perty Act (31 of 19501. Sections 8 (2), 16 (1), 57 
— Rules under Section 57 — Administration of 
Evacuee Property (Central) Rules, 1950, R. 37 
Person and his property ceasing to be evacuee 
and evacuee property respectively under Pepsu 
Ordinance 117 of 2006 Bki — Restoration of pro¬ 
perty — Held, that neither Section 16 nor Sec¬ 
tion 8 (2) of the Act 31 of 1950 could have any 
application to the case as the petitioners were 
not evacuees and their lands were not evacuee 
property — (Patiala Evacuees (Administration of 
Property I Ordinance (19 of 2004 Bkl, Section 5. 
See Administration of Evacuee Property Act (31 
of 1950), Section 8 (2). AIR 1956 Pepsu 54. 

-S. 5 (2) — ‘Any evacuee property* — Mean. 

Ing — (Words and Phrases). 

The words ‘any evacuee property* in sub-sec¬ 
tion (2) of Section 5 of Pepsu Ordinance 17 ol 
2006, Bk. are to be interpreted in the light ol 
Ihe definition of evacuee property in Section 2 
«d) of that very Ordinance and not in the light 
of any definition ot that term in Section 2 (e) 
of the previous and repealed Pepsu Ordinance 13 
of 2006, (Bk.). ILR (1956) Pepsu 268: AIR 1156 
Pepsu 54 (56) (Pt A) (Pr 6). 

-S. 5 — Property belonging to Muslim evacuee 

automatically vests in custodian and continues to 
so vest — Effect of subsequent notification under 
Section 7 (1) of Act — Effect of — The mere 
fact that in 1953 that the notice under Sec- 
lion 7 (1) of the Act was issued for the first 
lime will not have the effect of showing that 
the property had never vested in him. See 
Administration ol Evacuee Property Act (1950). 
Section 7. AIR 1963 PunJ 494 (DB). 


PEPSU ADMINISTRATION (AMEND¬ 
MENT) ORDINANCE (13 of 
2005 BK) 


SECTION 3 

-—S. 3 (2) — Scope — Ordinance does not ex¬ 
pressly exclude applicability of Section 4 of the 
Limitation Act (1908) — Plaintiff is entitled lo the 
benefit of that section, since Seclion 29 of the 
Limitation Act (1908), excludes applicability of 
Section 4 only when a special or local law ex¬ 
pressly excluded il. See Limitation Act (1908). 
Section 4. AIR 1953 Pepsu 20. 

PEPSU ADMINISTRATION OF 
EVACUEE PROPERTY 
ORDINANCE (17 of 
2006 BK) 


SECTION 2 

2 (d) — Administration of Evacuee Pro 
perty Act (31 of 1950), Sections 8 (2), 16 (1), 5 
— Rules under Section 57 — Administration o 
Evacuee Property (Central) Rules, 1950, Rule 3 
-F Person and his property ceasing to be cvacue 
and evacuee property respectively under Peps 
Ordinance (17 of 2006 Bk) - Restoration of pro 

?. 8l ^o7ov H f tha . 1 nei,her Scclion 16 nor Sec 
Won 8 *(2)* of the Act 31 of 1950 could have an; 


SECTION 40 

-S. 40 (2) — Scope o! — (Administration of 

Evacuee Properly Ordinance (27 of 1049), See- 
lion 55). 

When- the petitioners' lands were evacuee pro 
perty under Seclion 2 (e) of the Pepsu Ordinance 
13 of 2006 (Bk.) and remained vested in the 
Custodian as evacuee property but are not 
evacuee properly according to Section 2 (d) of 
the Pepsu Ordinance (17 of 2006, Bk), the lands 
do not continue to be evacuee property by virtue 
of the saving in Section 40 (2). Sub-section (2) 
of Section 40 makes the application of Pepsu 
Ordinance No. 17 of 2006, Bk., retrospective from 
Ihe time when the property of the petitioners 
was declared evacuee property and that being so, 
since under Section 2 (d) of this Ordinance the 
petitioners' lands arc not evacuee property those 
lands cannot be said to remain evacuee property 
because of the saving in sub-section (2) of Sec 
lion 40. So far as the repealing of Section 40 of 
Pepsu Ordmance (17 of 2006. Bk.) is concerned 
he validity of any order relating to the lands of 
the petitioners is to be judged according to the 
provisions of that Ordinance and not according 
to the provisions of an earlier Ordinance repeated 

0rd J?® nce - , ILR (1956) Pepsu 266: AIR 
1056 Pepsu 54 (66) (P» B) (Pr 6). 


fiG8 PEPSU ADMINISTRATION OF EVACl 

, ‘ , ;!^. AD ‘V‘:>' IS T R - VTI() >i OF EVACUEE PRO- 


S'L) (SUPPLEMENTA,{ v) 

SECTION 5 


ACT (0 ol 


S. o — Order not revised by Custodian under 
occi'on o ol I epsu Administration of Evacuee 
i roperty (.Supplementary) Act (6 of 2007. BK) 
and order of Claims Officers becomiiiR final - 
Cuslodian-Cenera 1 has no power to revise order 
l,|n| ms Officer under Section 27 of Act of 
l.'.» 0 . See Administration of Evacuee Propcrtv 
Ait (I960), Section 27. (1902) 6-1 I'unj LR 1024. 

*™SU ^ A^UNISTRATION ORDINANCE (1 of 

SECTION 3 


EE PROPERTY (SUPPL.) ACT (2007 BK). S. 5 

of Pepsu. The repudiation could not therefore 
be justified as an act of State and the repudia’ 

c .°, ud J* ch “ , ‘®l' Rcd in ,l,c Municipal Courts- 
9._.9 SCJ /0o; (1954) 2 MLJ 369; AIR 1954 SC 
44/, Rel. on. ILR (1959) Pun) 2341: AIR mn 
Punj 644 (645) (P,s 4. 6). 960 

PEPSU AYURVEDIC AND UNANI PRACTI 
TIONERS ACT (12 ol 2008 BK) LTI ‘ 

SECTION 3 

? S i* 3 (0 ? nd 14 0) ~ Registrar of Board 
created under Act is not civil servant under Gov¬ 
ernment and can be removed by Government at 
its pleasure — Article 311, has no application — 

< C °' ls V' ul,on > Ind 'a. Article 311). AIR 1955 
NIC (Pepsu) 1601. 


• 3 ~ Scope and effect of — Agreement 

between citizen and State before formation of 
Pepsu about payment of income-tax at concession 
rale — If abrogated — Acquisition of territory 
— Relationship between citizens of acquired 
territory and sovereign of acquiring territory — 
Covenant between East Punjab Stales to form 
Patiala l nion — Obligation covenanting States 
to devolve on Union of Patiala States — Union 
formed and Raj Pramukh taking over — 
Covenant is act of State — Ordinance bv Raj 
Pramukh repealing all laws and notifications of 
covenanting States and applying laws of Patiala 
State — Agreement between covenanting State 
and Public Limited Co. in that State where b> 
(Company given such concession in rates of income- 
tax — Agreement held not binding on Raj 
Pramukh — Rates of Income-tax held applicable 
according to Patiala Act for period subsequent to 
formation of Union —- Union subsequently acced¬ 
ing to Union of India — After accession Indian 
Income-tax Act applied — Agreement being 
abrogated before accession, question of, 
whether there was breach of fundamental rights 
did not arise. Daliuia Dadri Cement Co. Ltd. v. 
Commr. of Income-tax, 1958 SCJ 1041: (1058) 34 
ITR 514: AIR 1958 SC 810 (823, 824, 825) (Prs 13, 
14 and 17). 

-S. 3 — Constitution of India, Article 303 — 

Exemption from income-tax under agreement 
with one of Covenanting Rulers — Rinding effect 
on Pepsu Stale discussed — (Patiala Income-tax 
Act (7'of .2001), Section 1) — (Pepsu General 
Provi.MonS MAdministration) Ordinance (16 of 
2005), Section 3). See Constitution of India, Arti¬ 
cle 303. AIR 1055 Pepsu 3 (DB). 

-S. 3 — Scope and effect ol — Personal grant 

by Ruler of Indian Stale — Subsequent repudia¬ 
tion by Pepsu State at the merger — If Ael of 
Slate — Jurisdiction of Court to question — Law. 

The Ruler of Nabha Stale made a rent free 
grant of Malwa House to the appellant, in the 
exercise of his sovereign powers. The Patiala 
and East Punjab States Union was formed on 
20Hi August, 1918 by the merger of State of 
Nabha. In 1952 the new State of Pepsu repudiat¬ 
ed the grant. On the question whether it could 
he challenged in Municipal Courls: 


SECTION 14 

Ss ; 14 (1) and 3 (1) — Registrar of Board 
created under Act is not civil servant under Gov¬ 
ernment and can be removed by Government at 
its pleasure — Article 311, has no application — 

£?" s l i i ulion of India > Article 311). AIR 1955 
NUC (Pepsu) 1601. 


PEPSU CIVIL 
CONTROL AND 


SERVICE (CLASSIFICATION, 
APPEAL) RULES (1952) 


RULE 6-A 


" R* 6-A — Scope — Rule 6-A added on 
26-11-1953, does not expressly put an end oi 
repeal, Rule 24 — Rule 6-A is in no way 

repugnant to or in contradiction to Rule 24. See 
Constitution of India, Article 309. AIR 19W 
Pepsu 08. 

RULE 12 


Part II, R. 12 — Dismissal of employee on 
contingency staff — Conditions of service — No 
light to notice upon termination. See Constitu¬ 
tion of India, Article 311. AIR 1955 Pepsu 25. 

RULE 13 

-Pari II, R. 13 — Dismissal of employee on 

contingency staff — Conditions of service — No 
right to notice upon termination. Sec Constitu¬ 
tion of India, Article 311. AIR 1955 Pepsu 25. 


RULE 22 


-Rr. 22, 24 and 25 — Scope — Proclamation 

by President on taking over administration — 
Effect on rules — Rules are not abrogated by 
Proclamation of President taking over administra¬ 
tion of State of Pepsu. Sec Constitution of 
India, Article 309. AIR 1954 Pepsu 98. 

RULE 24 


-R. 24 — Scope — If repealed by Rule 6-A 

— Rule 6-A, added on 26th November, 1953, 
does not expressly put an end or repeal, Rule 24 

— Rule 6-A is in no way repugnant to or in con¬ 
tradiction to Rule 24. Sec Constitution of India, 
Article 309. AIR 1954 Pepsu 98. 


Held, that so long as it emanated from the 
Sovereign power, the grant was in item of 
personal law which was liable to be superseded by 
the laws of the new State of Pepsu by virtue ol 
Pepsu Administration Ordinance 1 of Smt. 2005: 

Held, further that the repudiation of the grant 
xould cease to be justiciable only if it could bo 
regarded as an act of Stale. The repudiation 
had taken place after the formation of the Stale 


RULE 25 

-R. 25 — Misbehaviour of Civil Servant — 

Departmental inquiry or criminal trial — Choice 
lies with Government. Sec Constitution of India. 
Article 311 (2), Proviso (a). AIR 1955 Pepsu 97. 

-R. 25 — Constitution of India, Article 309 — 

Rules arc not abrogated by Proclamation of 
President taking over administration of State. 
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PEPSU CIVIL SERVICES (SAFEGUARDING OF NATIONAL SECURITY) RULES (1954) 


Sec Constitution <>i India, Article 309. AIR 1954 
I’cpsu 98. 

PEPSU CIVIL SERVICES (SAFEGUARDING OF 
NATIONAL SECURITY) RULES (1954) 

-Constitution of India. Article 14 — Equality 

before law — Meaning of — Reasonable classifi¬ 
cation — Applicability — Rules not hit by Article 

— (Words and Phrases). See Constitution of 
India, Article 14. AIR 1956 Pepsu 19. 

.-Constitution of India. Articles 309 and 310 

— Right to be appointed or retained in sendee is 
not fundamental right — Public sonant engag¬ 
ing in subversive activities — Rule that he will 
not be retained in service — Constitutionality 
of rule — Satisfaction of Governor or Raj- 
pramukh — There would be nothing illegal or 
unconstitutional in such a rule. See Constitution 
of India, Article 309. AIR 1956 P<*psu 19. 

RULE 3 


holders and, therefore, is y.'i<) lo 'hal exlcnU 
See Constilution of India. Article 19 (1) <0. AIR 

1957 Pepsu 5 (DB). 

-Ss. 5 and 14 — Release of properly by 

Revenue Minister — Order, is no offence under 
Section 5 111 Id), Prevention of Corruption Act. 
AIR 1955 NUC (Pepsu) 730. 


•-S. 5 (2) — Constitution of India, Arts. 15, 

19 (1) (f) — Legislation for taking over manage¬ 
ment of estate on sole subjective satisfaction of 
Government or its officer — Discrimination 
against female on ground ol sex — Ultra vires 
Articles 15 and 19 (1) (f). See Constitution of 
India, Article 15. AIR 1963 Punl 9 (FB). 


SECTION 16 


-S. 16 — Constitutional validity — Sec¬ 
tion 10 is unconstitutional as it imposes unreason¬ 
able restrictions on the rights of landholders to 
dispose of their property. See Constitution of 
India, Article 19 (1) (0. AIR 1957 Pepsu 5 (DB). 


-R. 3 (111) — ‘Associated with others Id sub¬ 
versive activities 1 — (Words and Phrases). 


SECTION 44 


The plain and simple meaning of this part of 
the rule is that the person be associated with 
others ‘in their subversive activities’; his associa¬ 
tion with persons who arc engaged in subversive 
activities alone would not be sufficient; it is his 
association in the subversive activities of theirs 
that is made punishable. A person cannol be 
punished under Ihis rule merely because he meets, 
dines or is on visiting terms with persons who 
are engaged in subversive activities. An order 
clearly showing that the guilt found to be proved 
against the petitioner was that he had been 
associating with Communist and Kisan Sabha 
workers who were engaged in subversive activities 
is based upon a wrong interpretation of the rule. 
ILR (1956) Pepsu 246; AIR 1956 Pepsu 19 (24, 26) 
(Pt D) (Prs 17, 30). 

-R. 3 — Satisfaction of Rajpramtikh — 

Grounds of satisfaction — Court's power — (Con¬ 
stitution of India, Article 226). 

The ‘satisfaction 9 in Rule 3 is that of the Raj- 
pramukh and it is not open to Court to substitute 
its own judgment for that of the State Govern¬ 
ment. Sufficiency or adequacy of facts on which 
the satisfaction is based is not a question that 
can be agitated in Court. But the Court is en¬ 
titled to see whether the grounds have any rele¬ 
vancy to the requirements of the rule or fall with¬ 
in its ambit. The Court can also examine the 
material in order to ascertain whether the con¬ 
clusion reached by the State Government is one 
which could possibly and reasonably be reached. 
ILR (1956) Pepsu 246: AIR 1956 Pepsu 19 (26) 
(Pt E) (Pr 31). 1 ' 

-R. 3 — Order under — Mala flde s — (Con¬ 
stitution of India, Article 226). 

Even though no dishonest motives can be 
imputed, the order may yet be mala fide if it is 
bad for want of necessary care and caution, or 
is passed for some purpose other than the one 
for which it could have been made. ILR (1956) 
Pepsu 246: AIR 1956 Pepsu 19 (26) (Pt F) (Pr 33). 

PEPSU COURT OF WARDS ACT (1 of 2008 BK) 

SECTION 5 

S. 5 (2) (cl) — ConstiluUonalily — The Law 
enacted in Section 5 (2) (d) is not saved by 
Article 19 (5) or by Article 31-A — It manifestly 
infringes the fundamental rights of the land- 


-S. 44 — Release of Property bv Revenue 

Minister — Order is no offence under Section 5 
(1) (d). Prevention of Corruption Art. See Pepsu 
Court of Wards Act (1 of 2008, BK), Section 5. 
AIR 1955 NUC (Pepsu) 730. 

PEPSU EVACUEES (ADMINISTRATION OF 
PROPERTY) ORDINANCE (13 of 2000 BK) 
(1M9) 

-Repeal of an Act or Ordinance — Whencvci 

any Act repeals any enactment unless a different 
intention appears the repeal shall not apart from 
any other matters affect any legal proceeding ot 
remedy in respect of any such right privilege 
obligation etc., and such legal proceeding oi 
remedy may be continued as if the repealing Act 
had not been passed. Sec General Clauses Act 
(1897). Section G. (1962) 64 Punj LR 1024. 

SECTION 2 


-S. 2 (d) — Evacuee holding land by virtue of 

sale in his favour — Land is evacuee property. 

AIR 1953 Pepsu 48 (48) (Pt B) (Pr 5). 

SECTION 3 

S. 3 (!) — Retrospective operation — The 
language of Section 3 (1) leaves no doubt that 
it was meant to take away the jurisdiction of the 
Civil Courts to decide the particular matters even 
though they were involved in cases which had 
already been instituted — It is within the com¬ 
petency of the legisatture to give retrospective 
effect to a statute and that has been expressly 
^ ne j n Section 3 (1). AIR 1053 Pepsu 48 (48) 
(PI A) (Pr 4). 

■ -S. 3 (1) Scope — Suit for possession of 
land sold to defendant by plaintiff’s father — 
Defendant migrating to Pakistan during pendenev 
Of suit — Plaintiff disputing defendant’s right to 
retain possession of land on basis of sale - 
Adjudication upon rights or interests of defen- 
land necessary for disposal of suit — Suit 
held fell under Section 3 (1) and Civil Court had 

2£»V ,U f2t d J?wn *5, hcnr il - A,R 1953 P«PS« 48 

trl tj |rf GJ, 


SECTION 10 


„n c 19 . °" d — Scope and effect of — 

Under Section 10 (7) of the Ordinance orders 


m PEPSU EVACUEES (ADMINISTRATION OF 

on^ 6d b> c,aims officers under Ordinance 9 of 
2004 could be deemed to have been passed under 
Sec. 10 (4) of Ordinance 13 of 2006 only for 
the purpose of appeal and revision. Sec Admini¬ 
stration of Evacuee Properly Act (1950). Sec- 
lion 58 (3). AIR 1901 SC 1425. 

SECTION 14 

S. 14 (2) (3) — Surrender of original lease of 
evacuee property in favour of Custodian and new 
lease — Expiry of new lease — Lessee holding 
over — Notification under Section 14 (2) — Effect 
o1 — Revival of lessee rights bv subsequent 
Ordinances replacing Ordinance 13 of 2006 — 
Position of legal representative of original lessee 
stated — (Administration of Evacuee Property 
Art (1950). Section 9) — (T. P. Act (1882), Sec- 
tions 111 and 106). AIR 1953 Pepsu 26 (27 lo 
30) (Prs 3 lo 6, 8, 13 to 17) (DB). 

-S. 14 (2) and (3) — Cancellation of allotment 

by Deputy Custodian — Validity — Notification 
No. 1, Dated 5-7-1949, by Custodian — Interpre¬ 
tation of — Order by Deputy Custodian made 
without jurisdiction — Confirmation of by 
Custodian — Effect. 

The Deputy Custodian had no power to cancel 
an allotment under Section 14 (2) or (3) unless he 
had been authorised bv the Custodian in this 
behalf. The authority given under the Notifica¬ 
tion No. 1. dated 5-7-1949. by the Custodian, was 
confined to the Deputy Commissioners and 
Assistant Custodians and no authority whatsoever 
was given to the Deputy Custodian. Besides, it 
was an authority merely to get the premises 
vacated by the allottees or lessees whose allot¬ 
ments or leases stood cancelled by virtue of the 
Notification. Hence, an order of cancellation of 
allotment made by the Deputy Custodian must 
be held to be without jurisdiction and. therefore, 
illegal. 

The fact that the Deputy Custodian's order was 
confirmed on appeal by the Custodian could not 
improve matters in any way. The proceedings 
taken by the Deputy Custodian being without 
jurisdiction, and. therefore, void, it was not with¬ 
in the powers of the Custodian to validate them. 
3 Pepsu LR 195: AIR 1952 Pepsu 115 (117, 118) 
(Pt A) (Pm 8, 10) (DB). 

PEPSU GENERAL PROVISIONS (ADMINISTRA¬ 
TION) ORDINANCE (16 of 2006 BK) 

SECTION 3 


•-S. 3 — Seope —■ Agreement between citizen 

and State about payments of income-tax at con¬ 
cession rale — Effect of after formation of State 
— If abrogated. 

Held, agreement being abrogated before acces¬ 
sion, question of whether there was breach ol 
fundamental rights did not arise. Dalmia Dadri 
Cement Co. Ltd. v. Commr. of Income-tax. 
(1958) 34 ITR 514: 1958 SCJ 1041: AIR 1958 SC 
810 (823, 824, 825) (Prs 13, 14, 17). 

-S. 3 — All Laws and rules — Ijlas-i-Khos 

Order — (Constitution of India, Article 372) — 
(Words and Phrases — ‘Law’). 

The Ijlas-i-Khas Order was merely an execu¬ 
tive order issued by the Executive Head of the 
State with a view to lay down certain guiding 
principles in the matters of determining seniority 
of its subordinate officers. The mere fact that 
the Executive Head also enjoyed legislative powers 
for the State does not lead to the conclusion 
that every order passed bv him, in whatevei 


PROPERTY) ORDINANCE (2001 BK) (IMS), S. 14 

capacity, would have the status of ‘law’ or - a 
provision having the force of law*. It is the 
nature of the order that would determine its 
source and the capacity in which it was made 
The name assigned to it mav not be very much 
material, but the purpose for which the ordei 
was made may be regarded as one of the deci¬ 
sive factors. Whatever might have been its signi¬ 
ficance in the primitive legal systems, in the 
modern developed system of societies, the 'law' 
is of statutory origin and is embodied in special 
enactments. Viewed on these principles the 
Order itself makes it abundantly clear that it is 
not possible to give the status of a ‘law’ to the 
Order. 

As the Order or the Rules framed by it did 
neither amount to ‘law’, or ‘Rules framed there¬ 
under nor ‘a provision having the force of law' 
but was merely an executive Order, Section 3 (1) 
would have no application and the Rules could 
at any time be amended, superseded or annulled, 
as the exigency demanded, by the Rajpramukh, 
to the Executive Head of the Pepsu State. ILR 
(1955) Patiala 703: AIR 1956 Pepsu 26 (28) (Pt A) 
(Pr 6). 


-S. 3 (1) — Effect on rights granted b} 

sovereign ruler of acceding State before surrendei 
of sovereignly and cession of territory to the new 
State of Pepsu. Sec Constitution of India, Arti¬ 
cle 51. AIR 1955 Pepsu 20. 

-S. 3 — No Right of Letters Patent appeal in 

suit when action was commenced — Right creat¬ 
ed bv change in law during pendency of appeal 
— Suitor is governed by law as it stood when 
suit was filed and is not entitled to file Letters 
Patent Appeal — (Pepsu High Court Ordinance 
(2 of 2005), Section 52) - (Civil P. C. (1908), 
Preamble and Section 96). AIR 1955 NUC 
(Pepsu) 2504 (DB). 

-S. 3 (1), Proviso — Pepsu Judicature 

Ordinance (10 of 2005, Smt.), Ss. 92 (1) and 116- 
Application under Jind Law transferred to Sub- 
Judge's Court under Ordinance 10 — Appeal 
from order lies to District Judge and not to High 
Court. See Pepsu Judicature Ordinance (10 of 
*2005 Smt.), Section 92 (1). AIR 1952 Pepsu 8 

(DB). o , 

-S. 3 — Decree of Kapurthala State Court 

sought to be executed after enactment of Ordin¬ 
ance — Law applicable — Power of exeeuUntf 
Court to grant Instalments — Civil P. C. (1908), 
Order 21, Rule 11. 

Where a money decree by the erstwhile 
Kapurthala State Court was sought to be execut¬ 
ed after the Pepsu Ordinance 16 of 2005 had come 
into force the law of the Patiala State must he 
applied and the executing Court has no power to 
modify the decree by granting instalments. 

2 Pepsu LR 366: AIR 1951 Pepsu 86 (2) (87) 

i^-S. 3 — Suit — Meaning — The suit ends 
with the decree and a different process starts 
when an execution application is instituted 
Words and Phrases — Suit. (80) 2 Pepsu 
366: AIR 1951 Pepsu 86 (2) (87) (Pt B) (Pr 3). 

_Ss. 3 (1) and 14 — Premature retirement on 

pension of Lt. Colonel in contravention o/ rela¬ 
tion — Regulations ‘existing law by . Virlue /A j 
Section 3 (1) Pepsu General Provisions [M- 

ministrative) Ordinance — Firmami-shAn 
D/- 2-1-1940 of Patiala State not barring sui 
in Municipal Court by member of Armed Services 
against termination of service — Suit not being 
expressly barred continues to be maintainabl 
after merger of Patiala in Pepsu State - Pepsu 
General Provisions (Administration) 

Section 14 no bar to suit - Regulation 39 »s 
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of mandatory nature — Order of retirement in 
contravention thereof held ultra v ' res * , c 
Patiala State Forces Regulation (1930). Regula¬ 
tion 39. 1965 Cur U 269: ILR (1965) 1 PunJ 
752. 

SECTION 4 

-S. 4 — Scope. 

Section 4, did not mean to guarantee the con¬ 
tinuance of service, nor did it amount to the 
exercise of only one of the options of Article la 
of the covenant which was entered into to form 
Pepsu. Moreover, the section has two riders 
placed on its operation. The arrangement was 
to continue ‘save as otherwise provided by anv 
competent authority* or 'unless otherwise directed 
by the Government of the Union'. ILR 
(1955) Pepsu 327: AIR 1955 Pepsu 65 (68) 
(Pf D) (Pr 12) (DB). 

-S. 4 — Police officers appointed by various 

authorities in integrated States — Dismissal of 
after Constitution — Article 311. applies — {Con 
stilution of India, Article 3111. AIR 1955 NUC 
(Pepsu) 2505 (DB). 

SECTION 10 


PEPSU HOLDINGS (CONSOLIDATION 
AND PREVENTION OF FRAG¬ 
MENTATION) ACT (5 of 
2007 BK) (1950) 

See under ‘Tenancy Laws'*. 

PEPSU JAIL MANUAL 
RULE 455 

-Rule 455 (b) — Imprisonment in two eases 

— Appeal in one — Setting aside of Imprison¬ 
ment — Effect — Criminal P. C. (1898), S 397. 

The rule does not lay down the correct law. 
When a sentence awarded to a person in a case 
is set aside by a higher Court on appeal or revi¬ 
sion, the effect is that it is washed away com¬ 
pletely as if it was never awarded. So when a 
man is awarded imprisonment in two cases and 
the imprisonment in one is set aside the time 
which he spent in jail upto the date his imprison¬ 
ment was set aside, must he credited to the im 
prisonmcnl to which he was subjected in the 
second case. AIR 1942 Bom 342; AIR 1947 Sind 
63, Rel. on; AIR 1932 Sind 159. Dissent. ILR 
1952) Patiala 12: AIR 1952 Pepsu 2 (3) (Pt B) 
Pr 7) (DB). 


-S. 10 (3) — Rules of business under. Rr. 5. 

7 and 8 — Order of detention passed under Pre¬ 
ventive Detention Act by the Minister and 
authenticated by Deputy Secretary and pur 
ported to be issued on behalf of His Highness the 
Raj Pramukh cannot be held to be illegal merely 
because the matter did not go to Raj Pramukii 
for consideration — Power to pass an order 
under the Act can be delegated by the Raj Prn 
mukh to any of his ministers under the Rules of 
business and it is not necessarv that Raj Pra 
mukh should be personally satisfied as In 
necessity for passing order of detention. See 
Public Safely — Preventive Detention Act (4 of 
1950), Section 3 (l). 52 Crl U 1216: AIR 1951 
Pepsu 147. 

SECTION 14 

-S. 14 — Constitution of India. Articles 320 

(3) (c) and 311 (ii) — Pepsu Public Service Com- 
mission Ordinance (6 of 2006), Sections 8 and 
9 (1) (c) — Regulations under Section 8 of Ordi 
nance 6 of 2006, Regulation 5 — Reduction in 
rank of civil servant — Public Service Commis¬ 
sion has to be consulted — Civil Servant has lo 
be given opportunity of showing cause against 
reduction — Provisions are mandatory. See Con 
stitution of India, Article 320 (3) (e). AIR 1952 
Pepsn 152 (DB). 

PEPSU GENERAL SALES TAX ORDI¬ 
NANCE (33 of 2006 BK) 

See under Sales Tax. 


PEPSU HIGH COURT ORDINANCE 
(2 of 2005 BK) 

SECTION 62 

. 82No . ri « hl Of Letters Patent Apr 

in suit wnen action was commenced — Ri 
created by change in law during pendency of 
peal — Suitor is governed by law as it si 
when suit was filed and is not entitled to 
Letters Patent Appeal. See Pepsu General F 
visions (Administration) Ordinance (16 of 2 

(DBi Secti ° n 3 * A,R 1955 NUC ( Pc P*n) 2 

PEPSU HIGH COURT RULES 
See under High Court Rules and Orders. 


PEPSU JUDICATURE ORDINANCE 
(10 of 2005 BK) 

SECTION 5 

#-S. 5 — Law laid down by Judicial Com¬ 

mittee of Union and by Supreme Courl — Pro- 
fercnce — Constitution of India, Art, 241. 

If in a certain matter the Judicial Committee 
of the Union has laid down the law but that 
matter has not gone before the Supreme Court 
and consequently no occasion has arisen for that 
Court to lay down the law on the same poinl 
Section 5 of the Judicature Ordinance must be 
given effect to and the law laid down by the 
Judicial Committee musl be followed by all the 
Courls in the Union, including the High Courl. 
It is onlv when the law laid down by the Sup 
reme Court on a certain point is different from 
that laid down by the Judicial Committee that 
Article 241 of the Constitution will come into 
operation and the former law will be preferred to 
the latter. Observations of the Judicial Com. 
mittee which are of the nature of an obiter dir- 
turn, though entitled to great respect strictly 
speaking, they do not amount to the “law laid 
down” . Santu v. Sohan Lai. 2 Pepsu LR 245: 
AIR 1951 Pepsu 33 (36) (Pt B) (Pr 9) (FB). 

SECTION 25 


■ ~ Scope — Letters Patent Ap- 

peat — Certificate of Judicial Committee — Neces¬ 
sity — If make Ordinance retrospective. 

Where an application for amendment of a 
decree was made on 2nd February. 1950 (no ap¬ 
peal being provided against the order amending 
or refusmR to amend the decree under the C. P. 

, 0 rn e i,inL C .- nnc,, f b .l said lhnl the amendment is 

it u :' n Vul , of thc f suit or proceedings therein. 
« “ “ ,hc nn, i ur f on independent proceeding, 
though connected with the order of which 

Sril ,S i S0URhl - .£ uch n proceeding is gov. 

h n' v prc ': ni,in R on its dnto which ad 

Hon W V of V ™h P K PSU , 0rdinance ^0 of 2005), Sec 
wL 52 U wh,ch , mak os a certificate of the single 
Judge whose ludgment is sought to bo appealed 

n™i nSt 'n neCCSSnrv i for fi,inR Lc,tc rs Patent Ap 
peal. It cannot be claimed that the Patiala 
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Stales Judicalurc Farman E. Shahi 1999. Bikarmi. 
under which no certificate is necessary applies. 

Ordinance X has no retrospective elTcct and 
where the order sought lo be appealed against 
was made on 18th January, 1949. and the ap¬ 
peal preferred on 19th February. 1940. the Patiala 
Mates Judicature Farman 1999, was in force 
on that date and the appellant had a right of 
appeal without a certificate and such right is not 
taken away by Ordinance (10 of 2005) (1948- 
1949). It cannot be said that Section 116 of the 
Ordinance contained an express provision to the 
( ontrary. Ganpat Rai Hira Lai v. Agganval 
Chamber of Commerce, Ltd., 1953 SCA 1: (1953) 
SCR 752: 66 LW 1: ILR (1953) Patiala 9: (1952) 
SCJ 564: AIR 1952 SC 409 (410) (Pt B) (Pr 9). 


SECTION 33 


• 7 S. 33 — Contempt of subordinate Courts 

— High Court's power to punish. See Contempt 
of Courts Act (1926), Section 2 (1). 51 Crl U 

1219: AIR 1950 Pcpsu 9 (SB). 

SECTION 49 


w Ss. 49 ( 1 ), 92 ( 1 ) — Properly sold in execu¬ 
tion — Suit for possession valued at figure 
below Rs. 5000 under Section 7 (iv) (c). Court- 
fees Act — Court holding suit to be valued 
under Section 7 (v)' — Appeal contesting deci¬ 
sion — Forum of appeal should be on basis of 
original valuation and not on that put by 
Court — Appeal held lay to District Judge and 
not High Court under Section 92 (1) — (Suits 
Valuation Act (1887), Section 8). See Pcpsu 
Judicature Ordinance (2005), Section 92 ( 1 ). AIR 
1955 NUC (Pcpsu) 5706. 

7 —S. 49 (2) — Right of appeal when accrues — 
Section providing for second appeal on facts — 
Repeal of — Effect — (Code of Civil Procedure 
(Amendment) Act (1951), Section 20) — (C. P. 
Code (1908), Sections 100 and 101 ). 

A right of appeal is a substantive right and 
accrues at the time ol (lie suit. It follows lhal 
a second appeal arising out of a suit instituted 
on and alter 1-4-51, the date from which C. P. C., 
was made applicable to Pepsu by Code of Civil 
Procedure (Amendment) Act repealing Sec. 49 
(2) of the Ordinance, would not be competent 
on a question of fact, while a second appeal 
arising out of a suit instituted before 1-4-1951 
would be governed by the law in force on the 
date of the suit in each case. 60 PunJ LR 528: 
ILR (1958) PunJ 2258: AIR 1959 PunJ 123 (125, 
126) (Pt A) (Prs 3, 6 ) (I)B). 

-S. 49 — Repeal by Code of Civil Procedure 

(Amendment) Act — Extent of repeal — Code of 
Civil Procedure (Amendment) Act (1951), Sec¬ 
tion 20 ). 

The Code of Civil Procedure (Amendment) Act 
did not repeal every provision contained in the 
Pcpsu Ordinance but only repealed such laws as 
corresponded to the provisions of the Civil Pro¬ 
cedure Code and in respect of Section 49 of the 
Pepsu Ordinance everything was not repealed. 
The only provision in Section 49 which corres¬ 
ponded to Sections 100 and 101 of the Code of 
Civil Procedure was contained in sub-section (2) 
and it is that sub-section which stood repealed 
by the amending Act. 60 PunJ LR 528: ILR 
(1958) PunJ 2258: AIR 1959 PunJ 123 (126) 

(Pt B) (Pr 4) (I)B). 

SECTION 51 

m - S. 51 — Revision — Power of Single Judge 

to enhance sentence to more than 7 years — 


Criminal P. C. (1898), Section 439. See Pepsu 
Judicature Ordinance (10 of 2005). Section 54 
Proviso (b). 52 Crl LJ 1060: AIR 1951 Pepsu 120 
(FB). 

SECTION 52 


• -S. 52 — C. P. Code (1908), Section 152 - 

Amendment proceedings — Nature of — Proceed¬ 
ings for amendment of order of Single Judge 
of Pepsu High Court filed after Pepsu Ordinance 
(10 of 2005, Smt.) came into force — Appeal — 
Certificate of fitness — Necessity — Held, that 
Ihc proceedings were governed by the Pepsu 
Ordinance 10 of 2005 and that no appeal under 
Section 52 of Ihe Ordinance lay from Ihc ordci 
of ihe Single Judge dismissing Ihc amendmenl 
petition to a Division Bench without a certi¬ 
ficate that the case was a fit one for appeal. 
See C. P. C. (1908), Section 152. AIR 1952 SC 
409. 

• -Ss. 52, 116 — Right of appeal vested under 

Patiala States Judicature Farman 1999 (Sm) — 
Not taken away by Pcpsu Ordinance (10 of 2005) 
— (Interpretation of Statutes — Retrospective 
effect). AIR 1951 Pcpsu 39, Reversed. See 
Pcpsu Judicalurc Ordinance (10 of 2005, Sin), 
Section 116. AIR 1952 SC 409. 

-S. 52 — Oral application for certificate for 

appeal to Supreme Courl, lhal the case involves 
interpretation of Ihc Constitution is maintainable. 
ILR (1955) Pepsu 136: AIR 1054 Pcpsu 156 (158) 
(Pt B) (Pr 6 ). 

-S. 52 — Scope — Certificate of fitness de¬ 
clined bv Pepsu High Court — Appeal filed be- 
lore Punjab High Court — Right of appeal not 
revived — Appeal held not maintainable. Sec 
Stales Reorganisation Act (1956), Section 63. AIR 
1960 PunJ 29 (DB). 

-S. 52, Proviso 2 — Decision of Single Judge 

in revision — Appeal — Typographical omission 
in drafting — Court’s power to lake notice of 
mistake — (Interpretation of Statutes — Mistake 
in drafting) — Interpretation of Statutes. 


The law in Patiala Stale (Patiala Judicalurc 
•'arman 1999. Section 44) which was lo be Ihc 
aw for Ihc Slate of Pcpsu, did not provide for 
in appeal against a judgment, decree or order 
nade by a Single Judge in the exercise of re¬ 
gional jurisdiction of the High Court. The 
ligb Court of Pcpsu was established by Inc 
’epsu High Court Ordinance (No. 2 of 2005, Bk). 
lection 21 of Ibis Ordinance also did not provide 
or such appeal. The Patiala Judicature Farman 
999 and the Pepsu High Court Ordinance (No. - 
)[ 2005, Bk.), were repealed by Section 119 01 
he Pepsu Judicalurc Ordinance No. 10 of 2005# 
*k., which came into force on 25-10-1948. Inc 
ceond proviso of Section 52 of this Ordinance 
s exactly Ihc same as the second proviso 
>f Seclion 44 of Ihc Patiala Judicature Farman, 
999, and Section 21 (4) of Ihc Pcpsu High Courl 
Jrdinancc (No. 2 of 2005, Bk.), except for he 
emission of Ihc phrase “in the exercise of the 
^visional jurisdiction or". An attempt was 
vays made to bring the laws of erstwhile Slate 
>f Patiala and those of Patiala and the Lasi 
’unjab State Union in conformity with the 
n force in the Punjab. The powers of the Husn 
:ourt in this connection in the earlier enactmen 
,f the Patiala Stale and that of the State 0 
>epsu were the same as those granted by Cl. [W 
A the Letters Patent of the Lahore High Courl. 

Omission of Ihc phrase “in exercise of the rc 
isional jurisdiction or” in the second P»y«ocl 
lection 52 of the Pepsu Judirnture Onlmnnc 
cents to be due to some accidental mi^liikc 
he draftsman. A perusal of Hie relevu.il records 
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from Ihc law Department leaves no doubt that il 
wa.N purely an amdciital omission, occasioned 
by a typographical mistake. Where the main 
object and intention of a statute arc clear, it 
must not be reduced to a nullity by the drafts- 
man’s unskilfulness or ignorance of Ihc law, ex¬ 
cept in a case of necessity, or Ihc absolute in¬ 
tractability of Ihc language used : AIR 1955 SC 
830, Rel. on. Consequently an appeal under Sec¬ 
tion 52 of Ordinance No. 10 of 2005, Bk., against 
the decision of a Single Judge in the exercise of 
rcvisional jurisdiction of the Pcpsu High Court 
would not he competent. ILR (1958) PunJ 2009: 
AIR 1969 PunJ 601 (602, 603) (Prs 4 to 10) 

(DB). 

-S. 52 — Appeal — Limitation — Pepsu High 

Court Rules, Ride 6 — Retrospective effect — 
(Patiala Judicature Farman (1999), Clouses 9 (D) 
and 44) — (Intcrprelalion of Statutes). 

It is an accepted proposition of law that the 
rule of limialion applicable to a suit is that which 
is in force at the lime the suit is brought. 
AIR 1937 Lah 9, Rel. on. It is of course within 
the competence of the rule-making power to 
to promulgate a new rule of limitation or to 
change the period of limitation previously fixed, 
hul in Ihc absence of express language to the 
contrary the new rule must be presumed to ope. 
rate prospectively and to apply only lo cases 
arising subsequent to its promulgation. It will 
be given a retrospective operation only if it can 
be established that it was clearly the intention of 
the rule-making power that it should so operate. 
59 PunJ LR 475: ILR (1957) Puo| 1719: AIR 
1957 PunJ 317 (319) (Pt A) (Pr 8 ) (DB). 

SECTION 54 


®-Ss. 54, Proviso, Clause (b) and 51 — Re- 

vlslou •— Power of Single Judge lo enhance sen¬ 
tence lo more than 7 years — Cr. P. C. (1898), 
S. 439. 

A Single Judge while accepting a revision peti¬ 
tion arising out of a case in which the accused 
is awarded imprisonment for seven years or less, 
is competent to enhance the sentence to more 
lhan seven years imprisonment, but not to trans¬ 
portation for life or death. 

If in a particular case a Single Judge hearing 
a revision petition be of the opinion that it is 
desirable that il would be heard by a larger 
Bench it is open to him to move the Chief Jus¬ 
tice to send the case to a larger Bench. Lai Singh 
v. State, 52 Crl LJ 1060: 2 Pepsu LR 346: AIR 
1951 Pepsu 120 (121) (Pr 8 ) (FB). 

SECTION 00 


r~S. W — Appeal under Pepsu Rent Restrictior 
Ordinance instituted before proper authority — 
Hearing by Additional Deputy Commissioner no 
Invested with jurisdiction — Effect — Held, thn 
there was want of initial and total jurisdictior 
m the Additional Deputy Commissioner to heai 
he appeal. See Houses and Rents — Pepsu Ur 
ban Rent Restriction Ordinance (8 of 2006 B K) 
Section 16. AIR 1954 Pepsu 190. 

——-S. 60 — Retrospective operation. 

Section 60 of the Pepsu Ordinance (to of 2005' 
Which Rave lhe Pepsu High Court power lo issue 
writs of mandamus, prohibition, etc., is not re¬ 
trospective. ILR (1953) Patiala 651: AIR 105-1 
Pepsu 159 (159) (Pt R) (P r 3). 

——S. 60 — Power of High Court to Issue dlrec- 
lions — Constitution of India, Article 226. 

Power is Riven by Section 00 to the I(j R l 
Court to issue directions or orders in the nuluri 


<f writs of habeas corpus, etc., or am one of 
them, for (Ik- enforcement ol rights :i> are Riven 
by any law lor the time bcinR in force. I here- 
fore as the riRlit of the voters and the candidate 
lor Municipal Elections is a right given by the 
Municipal Act the High Court has the power to 
grant proper relief to the petitioners petitioning 
the High Court against an illegal order of the 
Deputy Commissioner slopping the elections and 
polling sine die. This power is irrespective of 
the power given by Article 226 of the Constitu¬ 
tion. AIR 1051 Pepsu 141 (146) (Pt C) (Pr 14) 
(DB). 

-S. GO — The relief claimed under a petition 

under Section 60 and Article 226 is discretionary 
and will not he granted where the order com¬ 
plained against is unjust and no wrong has been 
to the petitioner. See Constitution of India, Arti¬ 
cle 226. (’51) 3 Pepsu LR 266. 

-S. 60 — Where there is inordinate delay in 

making the application, Ihc Court may in its dis¬ 
cretion reject the application. See Constitution 
of India, Article 225. (1950) 2 Pepsu LR 443. 

SECTION 68 

-S. 68, Proviso — Grant of certificate and 

filing of L. P. appeal under Seclloo 52 — Limita¬ 
tion — Rules 1 and 6 framed under Section 53 of 
Patiala State Judicature Farman — Applicabi¬ 
lity. 

The limilalion prescribed by Rules 1 and 6 
framed under Section 53 of the Patiala State 
Judicature Farman, applies for the purpose of 
granling a certificate and for filing a Letters 
Patent appeal under Section 52 of Ordinance (10 
of 2005), by reason of the proviso to Section 68 
of the Ordinance. AIR 1952 Pepsu 36 (37) JPl A) 
(Pr 4) (DB). 

-S. 68, Proviso — Certificate and Appeal 

under Clause 62 — Applicability of Rule, | f o 
made under Clause 53 of Patiala State Judicature 
Forman (1999). 

Clauses 44 and 53 fell under the second part of 
the Patiala Judicature Farman and Clauses 52 
and 68 of the Ordinance No. 10 are both includ¬ 
ed in its third part. It, therefore, nccessarih 
lollows that rules framed for the purposes of 
Clause 44 of the Judicature Farman, would be 
applicable to Clause 52 of the Ordinance. The 
plain meaning of the proviso is that Clause 52 ol 
Ordinance No. 10 of 2005 is to be read in place 

" “ of ,he Patia,a Judicature Furman, 

1999 when these words arc used in Rules 1 and 
. I he rules f ramed under Ihe Farman remained 
m force for the purpose of getting a certificate 

nl or r 9 f,1 f ,n /5 * lc,le ™ patent appeal undet 
Clause o2 of Ordinance No. 10 of 2005 3 Pcdsu 

5) (DB) AIR 1962 ,,epSU 30 (37 ’ IWB) (PrT£ 

~—? 8 ~.. Lcl,crs Pa,en * Appeal — Ei parte 
grunt ol certificate — Vulldlly, If can be question- 
Id appeal. 

P 0 l n „. CX A Park ; Rrnnl of a cerllficatc for a Letters 
i atent Appeal cannot preclude the respondent 
from raising the objection in the appeal that the 
application on which it was granted was not 

fo r re CI the d certr" ,' he prcscribctl P er '°<i and there 
■mr. i,d C » lc "„ le was not valid. 3 Pepsu LR 

(DB).AI R 1961 Pepsu 132 (133 > ( p « A) (Pr 4> 

SECTION 76 

T -70 7~ TI,e wor ‘l ‘business’ in the section 
should not be interpreted in a narrower or X 
tneted sense — It includes all work pendino be 
fore the District Judge - Principal SuSoSrt 
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,/°"5 in f l « V «J. jurisdiction — Suit under Sec 
uon 92 C. P. C., instituted in Court of District 
JudK c — District Judge transferring it to Ad 
dihonai District Judge — Latter has jurisdiction 
to dispose it in the same manner as the District 
Judge. AIR 1959 Punj 50. Overruled. See C P 
Code (1908), Section *24. AIR 1965 Puuj 472 
(FB). 

SECTION 82 

-Ss. 82 and 107 — Fixing of local limits of 

Jurisdiction by Implication. 

Though in the absence of a clear Notification 
by the High Court laying down the local limits 
°i jurisdiction of subordinate Civil Court it can 
be urged that the Courts are in a difficulty and 
cannot very' well understand what the local limits 
of their jurisdiction are, since the circular lettei 
No. 5125 of the High Court, dated 19-3-2006 re¬ 
fers to the delimitation effected by Schedule 
attached to Ordinance No. 4 of *2005 it can be 
said that by implication the High Court fixed 
the local limits of jurisdiction of Civil Courts in 
accordance with that delimitation and by virtue 
of Section 107 ol the Ordinance each Sub-Judge 
when invested with criminal powers had jurisdic¬ 
tion to hear and try criminal cases within the 
respective area of his civil jurisdiction. 1953 Cri 
LJ 1375: ILR (1952) Pepsu 172: AIR 1953 Pepsu 
143 (144) (Pr 3). 


where the appeal is not pending on tht an. 
pointed dale but is filed long after it. The an 
peal is governed by the Law of the Union and 
not by the repealed law of the particular Stato 
2 Pepsu LR 366, AIR 1950 Pepsu 43. Rei on. 


Even il it be conceded that the right to file an 
appeal includes also the right to file it in a 
particular Court and the question of forum is 
therefore, to be determined by the law that 
existed at the time the case was started and nol 
by the law that exists at the time the order from 
which an appeal is sought to be preferred is made 
it cannot be disputed that the legislation can take 
away that right or modify it by amending 
the law and that Section 116 of the Ordinance 10 
of 2005 is such an express provisions by which 
the Legislature has taken away the right to ap 
peal to the High Court under the old law of 
the State : Civ. App. No. 493 of 2005, dated 25-4- 
1950. Rel. on. 3 Pepsu LR 506: AIR 1952 Pepsu 
8 (9, 10) (Pt A) (Prs 3, 4, 6) (DB). 

-Ss. 92, 49 — Appeal against decree of Sub- 

Judge, 1st Class. 


Where a suit for recovery of Rs. 5400 is decid¬ 
ed by the Sub-Judge, 1st Class, Kapurthala undei 
Ordinance, 10 of 2005, the appeal lies to the 
High Court and not to the District Judge. AIR 

1950 Pepsu 43 (43, 44) (Pt A) (Pr 1) (DB). 


SECTION 92 


SECTION 107 


-Ss. 92 (!) and 49 (1) — Proper!v sold in 

execution — Suit for possession valued at figure 
below Rs. 5,000 under Section 7 (iv) (c). Court 
Fees Act — Court holding suit to be valued undei 
Section 7 (v) — Appeal contesting decision 
Forum of appeal should be on basis of original 
valuation and not on that put by Court — Ap¬ 
peal held lay to District Judge and not High 
Court under Section 92 (1) — (Suits Valuation 
Act (1887), Section 8). AIR 1955 NUC (Pepsu) 
6706. 

-Ss. 92 (1), 116 — Pepsu (General Provisions) 

Ordinance (16 of 2005), Section 3 (1), Proviso 
— Application under Jlnd low transferred to Sub 
Judged Court under Ordinance 10 — Appeal 

from order lies lo District Judge and not to 
High Court. 

Ordinance 10 of *2005 did not give or create 
a right of action but only provided the procedure 
to be adopted, and the jurisdiction to be excrcis 
cd, by the different Courts in the Pepsu Union. 
The question of forum for a particular action 
and the jurisdiction of a particular Court arc 
matters of procedure and have nothing to do with 
the substantive rights of the parties to the 
action. A party aggrieved by an order passed 
after the promulgation of the new law would 
not have a right to insist that his appeal should 
be heard by the Court which was competent to 
hear it under the old law, even though that Court 
has been deprived of the jurisdiction to hear the 
appeal or has become extinct. 

Thus an appeal from an order dismissing an 
application under a special local law of the Jind 
State, sanction to sell certain land for Rs. 2,500 
which was transferred to a sub-Judge s Court for 
trial from the Court of the District Judge under 
Section 80 of the Ordinance 10 of 2005, lies to 
the District Judge and not to the High Court. 
The Court of the District Judge would, for the 
purposes of these cases, be a Court of the status 
of the High Court of the erstwhile Jind Stale. 

The same result would follow from the Pro¬ 
viso to Section 3 (1) of the Ordinance 16 of 2005, 


-—S. 107 — Fixing of local limits of jurisdic. 
tion by implication — Since the Circular Letter 
No. 5125 of the High Court Dated 19-3-2006 
refers lo delimitation effected by Schedule attach¬ 
ed to Ordinance No. 4 of 2005, it can be said 
that High Court has fixed the local limits of 
jurisdiction of Civil Courts — By virtue of Sec- 
lion 107 therefore each Sub-Judge when invested 
with criminal powers had jurisdiction to hear 
and try criminal cases within the respective area 
of his civil jurisdiction. Sec Pepsu Judicature 
Ordinance (10 of 2005), Section 82. 1953 Cri LJ 
1375: AIR 1953 Pepsu 143. 

SECTION 116 

•-Ss. 116, 52 — Right of appeal vested under 

Patiala States Judicature Farman 1999 (Sm.) — 
If taken away — Interpretation of Statutes — Re¬ 
trospective effect. 

The right of appeal from an order of a Single 
Judge lo a Division Bench without n certificate, 
vested in a person under the Patiala States Judi¬ 
cature Farman, 1999 (Sm.) is not taken nwa V 
the passing of the Pepsu Ordinance (10 of 2005) 
(Sm.). 

A person cannot be deprived of a vested right 
of appeal by a subsequent change in the law, un¬ 
less the later enactment provides expressly or b) 
necessary implication for retrospective effect be¬ 
ing given. 

Section 116 of the Pepsu Ordinance (10 of 2005) 
(Sm.) is a transitory regulation providing for a 
changeover of proceedings from one set of Courts 
in the Covenanting State to others of like status 
in the Union and for their continuance, etc., w 
the latter Courts. It does not say that the pro¬ 
ceedings must be treated as having freshly com¬ 
menced. What is contemplated in the lattu 
part of the section is a notional commencement, 
if such a term could be used. The section ob¬ 
viously means that all rights which arose or are 
likely to arise in the future shall ^main mUd 
notwithstanding the new set-up. and that tncy 
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irould be dealt with by the Union Courts in place 
of the Courts of the covenanting State. There is 
nothing in the section to justify the view that 
any taking away ot a vested right of appeal re 
Irospectively was intended. 1905 AC 369, Rel. 
on; AIR 1951 Pepsu 39. Reversed. Ganpat Rai 
Iliralal v. Agganval Chamber of Commerce. Ltd.. 
1953 SCA 1: (1952) SCJ 664: 66 Mad L\V 1: ILR 
(1953) Patiala 9: (1953) SCR 752: AIR 1952 SC 
409 (410) (Pt B) (Pr 9). 

-Ss. 116 and 92 (1) — Pepsu (General Pro 

visions! Ordinance 116 of 2005), Section 3 111 

Proviso — Application under Jind Law transferred 
to Sub-Judges Court under Ordinance 10 
— Appeal from order lies to District Judge and 
not to High Court. See Pepsu Judicature Ordi¬ 
nance (10 of 2005 BK). Section 92 (1). AIR 1952 
Pepsu 8 (DB). 

-S. 116 — Ordinary rule of appeal — Sec¬ 
tion 116, if affects rule. 

Ordinarily the right of appeal from an ordei 
made in a case should be determined by the 
law that existed at the time the case was started 
and not by the law that exists at the time the 
order from which an appeal is sought to be pre¬ 
ferred is made, but the Legislature can take away 
the right of appeal or modify it by amending the 
law expressly or by making a provision from 
which such an intention can be inferred. Sec¬ 
tion 116 affects the ordinary rule of appeal b) 
necessary intendment. 2 Pepsu LR 307: AIR 
1951 Pepsu 39 (39 to 41) (Pr !) (DB). 

[Reversed in AIR 1952 SC 409.1 

PEPSU LAND ACQUISITION ACT (4 

of 2006 BK) 

PREAMBLE 

-Preamble — Validity of Act — Held, that the 

contention that in the year 1952 Patiala Act No. 3 
ol 1995 BK was not law in Pepsu because it had 
been repealed by the Pepsu Acquisition of Land 
Act, was not acceptable as the latter Act 2006 
BK was not a valid piece of legislation. See Con¬ 
stitution ol India, Article 226. AIR 1955 NUC 
(Pepsu) 2512. 

-Preamble—Validity of Act—Act not reserved 

for consideration of President — Act is not good 
law — Effect of Section 4 of Act 5 of 1953 on 
acquisitions made under Act 4 of 2006 — It vali. 
dates acquisitions made or purported to have been 
made under that Act — (Constitution of India. 
Article 31 (3) ) — (Pepsu Reclamation Act (5 of 
1953). AIR 1955 NUC (Pepsu) 1873. 

:—-Preamble—Validity of Act—The words ‘such 
law in Article 31 (3) refer to the law relating to 
acquisition and requisition as referred to in sub- 
urticle (2) of Article 31 — The Pepsu Land Acqui¬ 
sition Act 2006 BK was u law falling within the 
scope of sub-article (2) — If not having been 
reserved for the consideration of the President 
and thus not having received his assent was in¬ 
effective and inoperative law. See Constitution 
of India. ArUcle 31 (3). AIR 1964 Pepsu 174. 

SECTION 10 

™ — Object of - Section 10 is intended 
or benefit of owners of or persons interested in 

7 Secl,on is further meant to assist the 
Collector to prepare his award on basis of which 
compensation is to be paid - Non-observance of 
provisions of the section will not have the effect 

MM NroWS'rf" Soc,i “ 18 111 "" 


SECTION 18 

-S. 18 (1) — Validity of action taken undei 

ihe section. See Constitution of India. Article 226. 
AIR 1955 NUC (Pepsu) 2512. 

-S # m (i) — Scope — Non-observance of Sec- 

lion 10 — Does not have the effect ol vitiating 
order under the section. Sec Patiala Land Ac¬ 
quisition Act (4 of 2006. SmU. Section 10. AIR 

1955 NUC (Pepsu) 1873. 

-S. 18 (1) — Action taken under — 

Effect of — Land vests in Government as soon a» 
it takes over possession which is normally taken 
alter award is filed and compensation paid — 
In cases of urgency possession may be taken 
earlier. AIR 1955 NUC (Pepsu) 1873. 

SECTION 20 

-Ss. 20, 27, 56 — Presumption under Sec¬ 
tion 27 — Appeal against award of District Judge 
Is competent under Section 56 — Land not ac¬ 
quired under Act — Reference misconceived and 
without Jurisdiction — Quashed under Article 227 
of Constitution — C. P. Code (1908), Sections 2 
(2), 2 (9) — Constitution of India, Article 227. 

Under Section 27 the award of a District Judge 
is to be deemed lo be a decree and the statements 
of the grounds of the award a judgment within 
the meaning of Sections 2 (2) and 2 (9) of Civil 
P. C. respectively. An appeal against the said 
award is competent under Section 56 of the 
Act. 

Where, therelore, the land had not been ac¬ 
quired under provisions of Pepsu Land Acquisi¬ 
tion Act and the Collector after making the award 
referred the matter under Section 20 of the Act 
at the instance o| the land owner, to the District 
Judge who after due enquiry affirmed the award 
ol the Collector, the reference and the award of 
District Judge were bad in law. The award 
was, therefore, set aside under Section 56 of- the 
Act as the District Judge was not vested with 
jurisdiction to entertain the reference and 
announce the award. The reference being mis¬ 
conceived and without jurisdiction was also 
quashed under Article 227 of the Constitution ol 
India. (1963) 65 PunJ LR 130. 


SECTION 27 

S- 27 — Presumption under — Appeal against 
award of District Judge is competent under Sec¬ 
tion 56 — Land not acquired under the Act — 
Reference misconceived and without jurisdiction 
— Quashed under Article 227 of the Constitu- 
Sec Pepsu Land Acquisition Act (4 of 2006 
BK). Section 20. (1963) 65 Puni LR 130. 

SECTION 56 


- s. 56 — Presumption under Section 27 ~ 
Appeal against award of District Judge is com- 
petent under Section 56 — Land not acquired 
under the Act — Reference misconceived and 
without jurisdiction — Quashed under Article 227 

o CC Pcpsu Land Acquisition 
2006 Section 20. (1963) 65 PunJ 

L<It luV, 

PEPSU LEGISLATURE (DELEGATION 
OF POWERS) ACT (12 of 1963) 

SECTION 3 

. 3 — „ Scope He,d ’ Act 1 of 1953 being 
enacted by President by virtue of delegation 

ml/ Se / 10 . n , 3 . of Act 22 of 1963 is not purlin 
S!W ai0D w *^ in Article 33. See Pepsu 
Police (Incitement to Disaffection) Act (1 of 1953) 

Section 3. 1962 (a) Cr U 247*: AlR1962 sij 
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PEPSI MANUAL FOR THE SUPERINTEN¬ 
DENCE AND MANAGEMENT OF 
_ JAILS 

See Pepsu Jail Manual. 

PEPSU MONEY-LENDERS ACT 
(8 ol 1956) 

See under Debt Laws. 

PEPSU MUNICIPAL ELECTION 
RULES (1949) 

See under Municipalities. 


breach of discipline - in Section 3 is not va-no 
l %0 SCJ 567: 1900 Mad I.J (Cr) 310: AIR lVf) 
SC 633. Applied. Dalbir Sinfili v. State of Punial. 
1962 SCD 893: (1963) 1 SCA 369: (1963) 2 S(J 
367: 1963 Mad U (Cri) 468: (1962) Supp 3 SCR 

?P : « BMP?9? U 24?: AIR 1962 SC 11( * 

PEPSU PRE-EMPTION ACT 
SECTION 8 

• S. 8 (2) — Applicability — Section 23 — 
Scope. 


PEPSU NOTIFICATION (33 of 2005 
BK), Doled 2-9-1948 

-Validity — (Constitution of India, Articles 13, 

1?, — AIR 1953 Nag 40, Dissented from — 

Notification became void and proviso 2 to Sec¬ 
tion 9 of Pepsu Abolition of Biswedari Ordinance 
(23 of 2006) which was added to it by Section 5 
of Act 4 of 2007 was void from its very incep¬ 
tion by virtue of Article 23 of the Constitution — 
Since the said proviso is separable from the rest 
of the provisions of the Ordinance, it does not 
affect the constitutionality of the whole Ordinance. 
AIR 1953 Pepsu 161 (175, 176, 177) (Pt I) 

(Pfs 41, 44, 45) (DB). 

[Overruled on another point in AIR 19G3 SC 

222 .] 

PEPSU PANCHAYAT RAJ ACT 
(8 of 2008 BK) 

See under Panchayals. 

PEPSU POLICE (INCITEMENT TO 
DISAFFECTION ACT (1 of 1953) 

SECTION 3 

#-S. 3 — Constitutionality — Constitution of 

Iudia, Article 33 — Act being enacted by Presi¬ 
dent by virtue of delegation under Section 3 of 
Act 22 of 1953 is not parliamentary legislation 
within Article 33 — Pepsu Legislature (Delegation 
oi Powers) Act (22 of 1953), Section 3. 

In construing the validity of Section 3 of the 
impugned Act the provision contained in Arti¬ 
cle 33 of the Constitution has no relevance. No 
doubt, the impugned provision is concerned with 
ensuring discipline among the forces charged 
with the maintenance of public order but as the 
powers of the President were exercised by virtue 
of the delegation contained in Section 3 of Act 
22 of 1953 under which only the powers of the 
State Legislature were vested in him, any law 
enacted by him would not have the force of 
Parliamentary legislation contemplated by Arti¬ 
cle 33. Dalbir Singh v. Slale of Punjab, 1962 
SCD 893: (1963) 1 SCA 369: (1963) 2 SCJ 367: 
1963 Mad LJ (Cri) 468: (1962) Supp 3 SCR 25: 
1962 (2) Cr LJ 247: AIR 1962 SC 1106 (1108) 
(Pt A) (Pr 6). 


The object of Section 23. Pre-emption Act wai 
to prevent non-agriculturists from defeating (hr 
provisions of the Patiala Alienation of Land Act 
by having sales made in contravention of the Act 
and pre-empting them later on, and the sales thal 
came within the ambit of that section stand en¬ 
tirely on a different fooling from those exempted 
under Section 8. Then Section 8 applies only to 
those sales declared to be exempt from the right 
of pre-emption by Government and its operation 
cannot be extended to any other kind of sales 
Rulia Ram v. Sadh Ram, ILR (1952) Pepsu 1: 
AIR 1952 Pepsu 190 (192) (Pi B) (Pr 6) (FB). 

SECTION 23 

• -S. 23 — Constitution of India, Article 19 

(1) (0. (5) — Patiala Alienation of Land Act, 
Section 3 — Section is void — Patiala Aliena¬ 
tion of Land Act, Section 3 — When Section 3 
of Alienation Act itself has become void and the 
sale by a member of a statutory agricultural 
tribe to a non-agriculturist is as good as effective 
as any other sale that part of Section 23 of the 
Pre-emption Act which makes it obligatory on the 
part of a plaintiff in a pre-emption suit to 
satisfy the Court that the sale pre-empted by him 
is not in contravention of the Alienation of Land 
Act becomes meaningless and superfluous — The 
result is that if the prc-emplor is otherwise en¬ 
titled to a decree, the Court cannot refuse to grant 
him the relief claimed under Section 23 (a) of 
the Pre-emption Act. ILR (1952) Pepsu 1: AIR 
1952 Pepsu 190 (FB). 

• -S. 23 — Object and scope — The object 

of Section 23 was to prevent non-agriculturists 
from defeating the provisions of the Alienation ol 
Land Act by having sales made in contravention 
of the Act and pre-empting them later on, and 
the sales that cainc within the ambit of that sec. 
lion stand entirely on a different fooling from 
those exempted under Section 8. See Pepsu 
Pre-emption Act, Section 8 (2). AIR 1952 

Pepsu 190 (FB). 

• -S. 23 (a) — Alienation in contravention ol 

Section 3, Patiala Alienation of Land Act — Prc- 
emptor's right to decree. See Patiala Alienation 
of Land Act, Section 3. AIR 1952 Pepsu 
(FB). 


•-S. 3 — Provision Is nol violative of Arti¬ 

cle 19 (1) (a) as it is saved by Article 19 (2) — 
Constitution of India, Article 19 (1) (a) and (2). 

The validity of Section 3 of the Pepsu Police 
(Incitement to Disaffection) Act cannot be 
challenged on ground of violation of Article 19 
(1) (a) of the Constitution as it is saved by Arti¬ 
cle 19 (2). The impugned provision in so far 
as it penalised the creation of disaffection among 
members of the police force or the incitement ol 
Hie members of the police force to withhold their 
services from the Government could properly be 
sustained as enacted in the interests of public 
order. So also attempts to induce indiscipline 
among the police do not stand on any different 
footing. The word ‘discipline* or the phrase 


PEPSU PUBLIC SAFETY ORDINANCE 
(7 of 2006 BK) 

See under Public Safety. 

PEPSU PUBLIC SERVANTS (INQUIRIES) 
ORDINANCE (28 of 2006 BK) 

SECTION 3 

—S. 3 — Constitution of India, Article 311 (2) 
roviso (a) — Pepsu Services Regulations, AP* 
*ndix 5 — Pepsu Civil Services (Classification, 
jntroi and Appeal) Rules, 1952, Rule 25 - «■*- 
ihaviour of Civil Servant — Departmental in- 
jin- or criminal trial - Choice lies with Govern- 
ent. See Constitution of India. Article 311 (JJi 
roviso (a). AIR 1955 Pepsu 97. 
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PEPSI’ PUBLIC SERVICE COMMISSION 
ORDINANCE (6 of 2006 UK) 

SECTION 8 

—— Ss. 8 and 9 (1) (e) — Constitution of India. 
Arts. 320 i3) <c) and 311 flii) — Pepsu General 
Provisions \ Administration) Ordinance |I6 oi 
2005/, Sec. 14 -- Regulations under Sec. 8 ol 

Ordinance 0 ol 2006, Regulation 5 — Reduction 
in rank ol civil servant — Public Service Com¬ 
mission has to be consulted — Civil Servant lias 
lo be given opportunity of showing cause against 
reduction — Provisions are mandatory. See Con- 
dilution of India. Article 320 |3) (cl. AIR 1952 
Pepsu 152 (DB). 

-Ss. 8 and 9 (1) (c) — Regulation 5 — Civil 

servant reverted to lower rank — Need to con¬ 
sult P. S. C. and lo give opportunity to show 
cause — Pepsu General Provisions (Administra¬ 
tion) Ordinance, 2005, Section 14. 


PrpMi Pure Food Ac I being I«» control I he pre 
fiaration and sale ol lood. il Ihe word ‘and is 
read disjunctively Hie object of the Act would 
be completely delealed. The intention of legisla 
lure appears lo be that anv one of the articles 
mixed in excess would constitute an offence. 
ILR (1956) Patiala 290. 

PEPSU RECLAMATION OF LAND 
ACT (5 of 1953) 

PREAMBLE 

-Act not reserved for consideration of Presi¬ 
dent—Act is not good law—Eflfecl ol Sec. 4 of 
Act 5 of 1953 on acquisitions made under Act 4 
of 2006 — Il validates acquisitions made or 
purported lo have been made under that Act 
tConstitution of India, Art. 31 (3) ). See Patiala 
Land Acquisition Act |4 ol 2006 Smt.). AIR 1955 
NUC (Pepsu) 1873. 


Before an order reverting a civil servant ol the 
Stale to a lower rank than the one which lie 
was holding could be made, il is incumbent on 
the government to consult the Public Service 
Commission under Regulation 5 of the Regula¬ 
tions made bv Ihe Rajprnmukh under Section 8 
ol the Pepsu Public Service Commission Ordi 
nance (No. 6 ut 2006) and lo give the civil ser¬ 
vant an opportunity to show cause against his 
proposed reversion under Section 14 of Ihe Pepsu 
General Provisions (Administration) Ordinance 
(No. 16 of 2005). ILR (1952) Pepsu 392: AIR 
1962 Pepsu 152 (155) (Pt C) (Pr 12) (DB). 

SECTION 9 

Ss. 9 (1) (c) and 8 — Constitution of India, 
Arts. 320 (3) (c) and 311 (ii) - Pepsu Genera) 
Provisions (Administration) Ordinance (16 of 
2005), S. 14 — Regulations under S. 8 of Ordi¬ 
nance 6 ol 2006, Regulation 5 — Reduction in 
rank ol civil servant — Public Service Commis¬ 
sion has to be consulted — Civil servant has to 
be given opportunity of showing cause against re 
cluction — Provisions sire mandatory. See Con 
stitulion ol India. Article 320 (3i («•). AIR 1932 
Pep s „ 162 (DB). 

PEPSI’ PUBLIC SERVICE COMMIS¬ 
SION (LIMITATION OF FtNC. 

TIONS) REGULATION 
(1961) 

RULE 4 


R. 4 (c) (11) — Reversion to substantive pc 

as penalty and as administrative measure _ \ 

cording lo Rule 4 (c) (ii) of Ihe Regulation it 
n ° l ncccssB ry to consult Ihe Commission "< 
any case relating to the discharge or reversion 

n, , ,!«« ,Ce f r ,° l i enV i Se . t . han us Penally”. See Cons 
tution of India, Article 311. AIR 1954 Pepsu S 

PEPSU PURE FOOD ACT (6 of 1998 BK) 

SECTION 23 

~—S. 23, Rules under Rule 3 — Schedule In . 

,e * ordlD R lea as umended In 1963 — Wo, 
and — Interpretation of — (Internrelation , 

rinnol*** n,en0on of legislature) — (Civil P i 
® Gamble) _ (Tvords and Phrases 

tnml ~ 1955 NVC (PunJ) 6088 ’ Dissent* 

'' n ord s »>«uld be read as ‘or’ in ite, 
"f lea in schedule to Rule 3. The object of if 

[Vo. 12.) Fn.D. 37 


PEPSU RULES OF BUSINESS 
RULE 34 

~—Rf* 34 and 35 — Order for compulsory rc- 
lireinent passed bv Government while papers re¬ 
lating to the case were still pending for con¬ 
sideration before Raj Framukh — Order is not 
invalid bv reason of Rules 34 and 35. AIR 1951 
Pepsu 24 (25) (Pt C) (Pr 6) (DB). 

RULE 35 

- Rules 35, 34 — Order lor compulsory re¬ 

tirement passed by Government while papers re 
luting to the case were still pending for considera¬ 
tion before Raj Pramukh — Order is not invalid 
by reason of Rules 34 and 35. AIR 1953 Pepsu 
24 (Pt C) (Pr 5) (DB). 

PEPSU RULES OF EXECUTIVE 
BUSINESS (1953) 

RULE 11 


**• ” — \alidilv <>l - Rules of business 

1 -vrned by President in exercise of his power of 
superintendence — Validity — Held, that R. U 
<>1 the Rules is a valid rule and any action taken 
under and within the scope of the rule is an 
action by Ihe Government according to law. See 
Constitution of India. Article 350. AIR 1964 


7v EXE CUTIVE BUSINESS 

(VALIDATION) ACT (PRESIDENT’S 
ACT 6 of 1954) 


SECTION 3 


Of IK» ** u,cs u « executive BuslL™ 

G „ V " D “' 01 /•!»« R«le 11 

rowers of adviser, under. 

datiJn of 16 ,*.,™ B , usiness ant > ,he subsequent vnli 

Admer h J q, leaves 1,0 doubt al * ,h “» th. 
sion and ,h e * holding of P inquIrierajItoSTh. 

<p. m srre.°i; i€ wB ) . A,B ma pm> *• <•» 

PEPSU SERVICE REGULATIONS 
VOLUME 1, RULE 9 

AH. 31. (2) 0, the-ffi,,^ StSC 2 
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provisions in Art. .ill (2)— Art. 9 ( 1 ) as amended 
by .Notification, dated 10th January. I960 held in¬ 
valid. 

It is hardly necessary to emphasise that lor 
Hie elTicient administration ol the State, il is ah. 
solutely essential that permanent public servants 
should enjoy a sense of security of tenure. The 
safeguard which Article .ill (2) affords to per 
manent public servants is no more than this dial 
in case il is intended to dismiss, remove or re 
duce them in rank, a reasonable opportunitx 
should be given to them ol showing cause against 
the action proposed to be taken in regard to 
them. It seems that only two exceptions can be 
treated as valid in dealing with the scope and 
effect of the protection afforded by Art. 311 (2l. 
If a permanent public servant is asked to retire 
on the ground that he has reached the age of 
superannuation which has been reasonably fixed. 
Article 311 (2) does not apply, because such re¬ 
tirement is neither dismissal nor removal ol the 
public servant. If a permanent public servant is 
compulsorily retired under the rules which 
prescribe the normal age of superannuation and 
provide lor a reasonably long period of qualified 
service after which alone compulsory retirement 
can be ordered that again may not amount to 
dismissal or removal under Article 311 (2) mainly 
because that is the effect of a long series of deci¬ 
sions of the Court. But where, while reserving 
the power to the State to compulsorily retire a 
permanent public servant, a rule is framed 
prescribing a proper age of superannuation, and 
another rule is added giving the power to the 
State to compulsorily retire a permanent public 
servant at the end of 10 years ol his service, that 
cannot he treated as falling outside Article 311 
(2). The termination of the service ol a per¬ 
manent public servant under such a rule though 
called compulsory retirement, is. in substance, 
removal under Article 311 (2| ol the Constitution. 
Article 9 (1) of the Pepsu Service Regulations 

as amended by the Governor of Punjab by a noti¬ 
fication issued on 19th January, 1900 enabling 
the State Government to compulsorily retire a 
permanent Government servant only after ten 
years of service, therefore, contravenes Arti¬ 
cle 311 (2) of the Constitution and is invalid. 
AIR 1964 SC 600. Bel. on. Gurdev Singh Sindhu 
v. State of Punjab, 1964 Cur LJ (SC) 259: 
(1965) 1 SCJ 287: (1965) 1 Lab LJ 323: (1905) 10 
Fac LR 231: (1964) 7 SCR 587: (1964) 1 SCWR 
783: 1964 (2) Cr U 481: AIR 1964 SC 1585 (1589) 
(Pt A) (Prs 12, 13). 


VOLUME 1, APPENDIX 5 

Aol. 1 , Appendix 5 — Constitution of India 
Art. 311 (2), Proviso (a) — Pepsu Public Ser 
vant's (Inquiries) Ordinance (28 of 2006 BK) 
Preamble and Section 3 — Pepsu Civil Services 
(Classification, Control and Appeal) Rules 1952 
Buie 25 — Misbehaviour of Civil servant - 
Departmental inquiry or criminal trial — Choice 
lies with Government. See Constitution of India. 
Article 311 (2). Proviso (a). AIR 1955 Pepsu 97. 

-Vol. 1, Appendix 5, R. 1 — Preliminary | n . 

qulry — Scope and object. 

The purpose of a preliminary inquiry undei 
Rule 1 of Appendix 5 is to satisfy the officer 
whether there is or is not sufficient material to 
order a departmental inquiry. The inquiry, il 
any, has to be a secret one and the person con¬ 
cerned is not required to lake any part in it. 
Therefore even if the preliminary inquiry was in 
some wav defective that by itself would not viti¬ 
ate all the substantial proceedings and the 
dismissal order. ILR (1955) Pepsu 416: AIR 
1955 Pepsu 97 (99) (Pi B) (Pr 7). 

VOLUME 3, RULE 3 
-Vol. Ill, R. 3 (2) — Scope. 

The rule as il is placed and drafted does 
not appear to provide by itself Ihe circumstances 
under which the Government may order the com 
pulsorv retirement of servants. ILR (1955) Pepsu 
327: AIR 1955 Pepsu 65 (67) (PI B) (Pr 8) (DB). 

VOLUME 3, RULE 5 

-Vol. HI, Rr. 5 (10) and 9 (1) — Relative 

scope — Buies 5 (10) and 9 (1) arc reconcilable 
See Pepsu Service Regulations (1952), Vol. I. 
Buie 9 (1). AIR 1955 Pepsu 65 (DB). 

-Vol. Ill, R. 5 (10) — Scope. 

Rule 5 (10), reserves to the Government Ihe 
absolute right to retire anv of its employees on 
pension for political or other reasons. Further, 
the sub-rule totally negatives the inference that 
a Government servant can claim as of right jo 
continue in service till he attains Ihe age ol 
or completes the qualifying service of 25 Y ci * r ; s - 
ILR (1955) Pepsu 327: AIR 1955 Pepsu 05 (0/) 
(Pt A) (Pr 7) (DB). 

PEPSU SERVICE RULES 


-Vol. I R. 9 (1) and Vol. Ill, R. 5 (10) — Re 

latlve scope — Provisions are reconcilable. 


The two provisions are easily reconcilable and 
can go together. The latter of them reserves to 
the Government the right to retire its employee 
at any time it likes, but that can be done for 
political or other reasons. In case of the former, 
the Govt, can, without assigning any reason, re 
tire any of its servants on pension alter he has 
served for 25 years. In one case Ihe Gov¬ 
ernment has to give reasons, while in the other 
25 years* qualifying service is. bv itself, a reason 
for retirement. 


Where therefore a Government servant is re 
tired because In* could not be assimilated on any 
suitable post in the Union, he has no unqualified 
or indefeasible right to continue in service till he 
reaches a particular age or completes a parl^ubir 
period of service. ILK (1955) Pepsu 327: AIR 
1955 Pepsu 05 (07) (Pt C) (Pr 8) (DB). 


RULE 9 

—Rr. 9 (I) and 251 — Order under, of com- 
ulsorv retiremenl of permanent (lovernmcn 
L-rvanl - Validity - Held, that il was inrunr 
enI upon the Government to give the petition^ 
n opportunity of showing cause against it 
'hat the amendment to Rule 9 111 was me 
istenl with the guarantee held out l<> 1,11 . 

mployces and accordingly the order was 
- (Constitution of India. Article 311). AIR 1» 
epsu 24 (24. 25) (PI B) (Pr 3) (DB). 

RULE 251 

_Rr. 261. 9 (1) — Order under, of coinpulsor) 

elirement of permanent Government servant 
aliditv — Held, that it was incumbent upon 
lovernment to give Ihe petitioner an 
f showing cause against it — That t ... |he 
lent of Rule 9 (II was inconsistent wi ll 
uarontee held out to all civil employees and 
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ronlingJv the order was illegal — (Omsliliilioii of 
India, Article 311 L See Pc|*u Serviee Rule* 
(l>. S. R.). Rule 9 Hi. AIR 1953 Pepsu 24 (DB). 

PEPSI 1 SIRHLND CANAL AND WESTERN 
JAMNA CANAL (ENFORCEMENT 
AND VALIDATION) ACT 
(4 of 1954) 

SECTION 1 


-S. I — Constitution ol India. Article 288 — 

Northern India Canal and Drainage Ael 18 of 
1873i and Pepsu Sirhind Canal and Western 
Jamna Canal (Enforcement and Validation) Ael 
{4 ol 1954) — Validity — It cannot be urged that 
I he Validation Act 4 ot 1954 is bad and inopera¬ 
tive since it was not reserved tor and did not 
receive the assent ol the President as required by 
Article 288. See Constitution uf India, Article 288. 
AIR 1956 Pepsu 40 (DB). 

SECTION 3 


•-Ss. 3 and 4 — Unauthorised use of canal 

water Is not an olTcnce — Enhanced charge under 
Rules 32 and 33 of Pepsu Sirhind Canal Rules, h 
not penalty — Question of Sections 3 and 4 in¬ 
fringing Constitution, Article 20 (1) does not arise 

— Northern India Canal and Drainage Act (1873), 
Section 31 —Constitution of India, Article 20 (1) 

— Pepsu Sirhind Canal Rules, Rules 32 and 33. 

I naulhorised use' of canal water troin canal 

is not an offence and imposition ol enhanced 
water charge under Rules 32 and 33 of the 
Pepsu Sirhind Canal Rules is not *a penally’ for 
such an ‘offence*. There is no law lorhidding the 
unauthorised user ol the water which Section 31 
ol the Canal Act. 1873. provides, will he charged 
at rates that may he prescribed bv rules. The 
word unauthorised use* in the section does not 
import any idea of prohibition. The intention ol 
Ihe law clearly is to obtain payment for water 
used and Ihe lad that the rales prescribed may 
be high cannot alter this position. 

Consequently the question of Sections 3 and 4 
ol the Pepsu Sirhind Canal and Western Jamna 
(.anal Rules (Lnlorcement and Validation) Ad 
19.)4 ini ringing the provisions of Article 20 (1) of 
the Constitution does not arise. Jawala Ram v 
,° r Pepsu * 1962 SCD 152: (1063) 1 SCJ 301: 

“ffl 0248) ZTV SCR " ™ 1982 

— s - 3 — Constitution of India, Article 245 — 

Pepsu Sirhind Canal and Western Jamna Canal 

(Enforcement and Validation) Act. Section 3 — 

\ahdnhon - Held, that it is valid. Sec Consti- 

mn" of In( lin. Article 245. AIR 1950 Pepsu 40 
(UIS). 

SECTION 4 

* Ss - **• 3 — Unauthorised use of canal water 

IL, a ", ~ Enhanced charce under 

Rules 32 and 33 of Pepsu Sirhind Canal Rules, 
is not penalty — Question or Sections 3 and 4 
MifrmKinR Constitulion. Article 20 ( 1 ) does not 
“ r i“ ~ N ? rlhe 5? I,,di “ Cunul “"‘1 Drainage Act 
K’ c,,0n p 3 - Constitution of India, Arli- 

mW* <T P n pSU S ' r . h ' nd CanuI R,,lcs - Rules 32 
.md 33. See Pepsu Sirhind Canal and Western 

af ,n iS-J U «* (Enforcement and Validation) 
Ad (4 ol 1954), Section 3. 1962 (2) Crl I J 303* 
AIR 1902 SC 1246. 1 1 ^ J03 * 

PEPSU SIRHIND CANAL RULES 
RULE 32 

3 f nnd 33 — Unauthorised use or canal 
water is not an offence ~ Enhanced choree under 


Rules 32 and 33 ol Pepsu Sirhind Canal Rules, 
is not penally — Question of Sections 3 nnd 4 
infringing: Constitution, Article 20 (1) does not 
arise. See Pepsu Sirhind Canal and Western 
Jumna Canal Rules (Enforcement and Validation) 
Ad (4 of 1954), Section 3. 1962 (2) Cr LJ 303: 
AIR 1962 SC 1246. 


RULE 33 

-R. .33 — Constitution ot India, Preamble, 

Articles 20, 245 — Scope — Rule 33 of the Sir¬ 
hind Canal Rules — Validity — Rule 33 of Ihe 
Punjab Rules to which retrospective effect is given 
l>v the validation Act 4 ot 1954 specifies the 
t barge leviable lor canal water in an unauth¬ 
orised manner or suffered to run waste. The 
rule simply creates a civil liabiity in addition to 
criminal liability if any. It. therefore, does not 
offend Article 20 ( 1 ) — (Interpretation of Sta¬ 
tutes — Retrospective effect) — (Civil P. C. 
11908), Preamble — Retrospective effect). See 
Constitution ol India, Preamble. AIR 1956 Pepsu 
40 (DB). 

-R. 33 — Northern India Canal and Drainage 

Act (8 ol 1873), Section 3 (7) — Divisional Cana) 
Officer — Executive Engineer Snngrur should by 
regarded as Ihe Divisional Canal Officer of th< 
territory within Ins jurisdiction for the purposes 
ol the Canal Act. AIR 1956 Pepsu 40 (DB). 

PEPSU SUGARCANE (REGULATION OF 
SUPPLY AND PURCHASE) ACT 
(10 ol 1954) 

SECTION 14 


/» S ?’.i 14 und 21 < 2 ) ( m ) — P^psu Sugarcane 
S fl J 0n of s »PPly an d Purchase) Rucls 
(19oo), Rules 1 (2) and 38 — Liability to pay com¬ 
mission on Sugarcane purchased bv Occupier ol 
factory arises only when rate is fixed under R. 38 
nnd not retrospectively from date of Art. 


... . n . , M l,u " 1 to me maximum 

ale that may be prescribed, but it docs not itselt 

3 or ^lermine the rate of commission 
chargeable. No doubt, Section 14 declared that 
I e occupier shall have to pay a commission on 
sugarcane purchased, but unless und until rale 

here k" n»“J n h-r, PrCS n ribcd and ,hus de'ermined 
there is no liability. It is only when the rate is 

prescribed that the liability crystallises und arises 

The rate when fixed by rule cannot be operative 

iion * |U,rchnses mndc earlier to its prescrip- 


Wi.nn II . ,u puv commission undei 

arise until ih P r not nn(l c0ll M not 

determined ! i T b,l,ly wus d «flnltely stated and 

S:r aj»,s 

SE VP Acl ',Ki 

Di S <- ILK (..Ml"P«U n U 18901 24 QBD 

SECTION 21 

■ S ‘ 21 — Rules under — Liability 

occupier TZZT °- n Suc ! ,rCrtnP P^'hnsed K 
unde? Rule 38 'and IT T V when rn,e is fixed 
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PEPSI' SUGARCANE (REGULATION OF 
SUPPLY AND PURCHASE) 

RULES (1955) 

RULE 1 

”7~T~R* * (2) — Commencement of rules — Lia¬ 
bility to pay commission on sugarcane purchas¬ 
ed bv occupier ol factory arises only when rate 
Is fixed under Rule 58 and no! retrospectively 
from dale ol Act. See Pepsu Sugarcane (Reguia 
lion of Supply and Purchase) Ac! (10 of 1954). 
Section 14. ILR (1956) Patiala 103. 

RULE 38 

R. 38 — Liability to pay commission on 

sugarcane purchased by occupier of factory arises 
only when rate is fixed under Rule 38 and not 
retrospectively from date ol Act. See Pepsu 
Sugarcane (Regulation of Supply and purchase 
Act (10 of 1954), Section 14. ILR (1956) Patiala 
103. 

PEPSU TENANCY AND AGRICULTURAL 
LANDS ACT (8 of 1953) 

See under “Tenancy Laws'*. 

PEPSU TENANCY AND AGRICULTURAL 
LANDS ACT (13 of 1955) 

See under “Tenancy Laws '. 

PEPSU URBAN RENT RESTRICTION 
ORDINANCE (8 of 2006. BK) 

See under “Houses and Rents '. 

PEPSU VILLAGE COMMON LANDS (RE¬ 
GULATION) ACT (15 of 1955) 

SECTION 3 

i 

- S. 3 — ‘Shamlat Deh' — Meaning — Com¬ 
mon land as defined in Pepsu Panchnyat Raj Act 
— (Panchayats — Pepsu Panchayat Raj Act (8 ol 
2008, BK), Section 2 (1) ). 61 PudJ LR 839: 

ILR (1959) PunJ 1929. 

PER CAPITA AND PER STIRPES SUCCESSION 

See (1) Hindu Law — Succession. 

(2) Hindu Succession Act (1956), S. 19. 

PERFORMANCE OF CONTRACT 

See (1) Contract Act (1872), Ss. 37, 56 and 
63. 

(2) Specific Relief Act (1877), Ss. 12-16. 18 
25, 27. 28. 

(3) T. P. Act (1882), S. 53-A. 

(4) Statutory cross-references under "con 
tract”. 


PPLY cV PURCHASE) RULES (1955), R. 1 
PERMANENT SETTLEMENT 

See ( 1 ) Bengal Permanent Settlement Regula 
lion (1 of 1793). ^ 

(2) Government Grants Act (15 of 1895) 
‘3) Madras Permanent Settlement Reeula 
lion (25 of 1804). 

PERMANENT TENANCY 
See (li Government Grants Act (15 of 1895) 
S. 3 — Land tenures. 

(2) T. P. Act (1882). Ss. 105-108 and 111 
and 

<3| Enactments under "Tenancy Laws". 

PERMIT 

Private carrier. 

See Motor Vehicles Act (1939), Ss. 52, 58 

Public carrier. 

See Motor Vehicles Act (1939), Ss. 54 to 56 
Transport vehicle. 

See Motor Vehicles Act (1939), Ss. 42, 57. 59-A 

PERMIT SYSTEM RULES (1948) 

-Father migrating to Pakistan — Minor son 

— Nationality — Acquisition of Indian nation* 
Hty. 

According to International law a child acquires 
the nationality of parents. Where a minor 
migrates to Pakistan along with his father the 
father does not have Indian nationality under 
Art. 7 of tlu* Constitution and the minor also 
must be taken to have acquired the nationality of 
I be father. Apparently he cannot retain Indian 
nationality unless according to Ihe Permit System 
Rules he comes to the country with a permit foi 
permanent residence or settlement. 1957 Cri LJ 
537: AIR 1957 Punj 86 (DB). 

0-Power to cancel permit. 

Though the Permit System Rules of 1948 did 
not expressly confer upon the Government power 
to cancel a permit, such power was however 
implicit because an authority which can issue a 
permit has inherent jurisdiction to cancel the 
same. It is not necessary that the power to make 
a rule authorising the Government to cancel the 
permit should be expressly confered bv the Ac* 
AIR 1953 Sau 37 (39) (Pt C) (Pr 7) (FB). 

RULE 2 

-R. 2 — Contravention of — Rules coming 

into force after accused came to India —Accused 
is guilty of staying thereafter. See Influx From 
Pakistan (Control) Act (23 of 1949). S. 5. AIR 

1955 NUC (Rail 503-604 (DB). 


PERIODICALLY RECURRING RIGHT 
Suit to establish. 

—Limitation. 

See Limitation Act (1908). Art. 131. 

PERJURY 

See (1) Criminal P. C. (1898). S. 195. 

(2) Penal Code (1860). Ss. 191 and 193 

PERMANENT APPOINTMENT 

See Constitution of India. Arts 310. 311 

PERMANENT LEASE 

See (1) T. P. Act (1882), S. Ill and 

(2) Statutory cross-references under ‘ Land¬ 
lord and Tenant". 

PERMANENT OCCUPANCY RIGHT 

See Enactments under "Tenancy Laws”. 


RULE 12 


-R. 12 — Rule 12 was not rclrospective. See 

Influx From Pakistan (Control) Act (1949). 19W 

Crl I.J 176: AIR 1056 All 108 (DB). 


-Rr. 12 and 16-A (4) — Contravention ol 

R. 12 — Permit System Rules (1940). R. 19. 


The temporary permit was issued to the ap- 
licant on the 27th of October 1948 when the 
ermil System Rules. 1948. were in force. Hi» 
pplicotion was Tor a permit for return to India. 
I was in view of Rule 16-A Clause 4 that he wo.* 
iven a temporary permit. The issue of a tempo 
ary permit did not. however, dispose of his np- 
lication finally. 

Held, that in Ihe absence of any definite infor- 
lalion on the point whether the Deputy High 
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PERMIT SYSTEM RULES (1948), R. 16 


Commissioner granted or rejected the application, 
it should be deemed that Ihc Deputy High Com 
missioncr had at least extended the period of 
the temporary permit till he was to be in a posi¬ 
tion to pass any final orders. It could not be said 
that the period of the temporary permit had 
come to an end and that applicant had con 
travelled the conditions of his permit by staying 
on in India. It was necessary lor the State to 
establish that his application had been finallv 
rejected bv the Deputy High Commissioner. 

(Per Bhargava. .1.) — The applicant had bv 
his stay in India after January l. 1949. not only 
contravened the provisions of Rule 19 of the Per¬ 
mit System Rules, 1949. but he had also com¬ 
mitted breach of conditions of the permit, under 
which he returned to India. 1952 Cri LJ 553: 
ILR (1952) 1 All 513: AIR 1952 AJI 257 (260. 261. 
269) (Pt B) (Prs 21. 22a, 23. 75a) (DB). 

RULE 16 

-R. 16 — Scope — Validity. 

Held, that R. 16 of the Rules dated 7-9-1948 or 
the corresponding R. 10 of the Rules of 20-5-1950 
which provides for grant of permit for permanent 
residence after a personal scrutiny of the appli¬ 
cation and after securing agreement of the State 
when the applicant intends to resettle is a very 
reasonable one. Sec Constitution of India. Arti- 
rlc 19 (1) (d). 1958 Cr LJ 418 (2): AIR 1958 Raj 
65 (DB). 


RULE 29 


-R. 29 — Cancellation of permit after It Is 

availed of — Validity — Hearing of parly be¬ 
fore cancellation — If necessary. 

Under Rule 29 of the Permit System Rules, n 
permit can he cancelled even after it is availed 
of. The rule does not provide for the hearing of 
a party before a permit Ls cancelled. Therefore 
the omission to hear the parly before cancelling 
the permit and the omission to assign any rea 
sons for cancelling the permit do not infringe 
the Permit System Rules. ILR (1951) Nag 523: 
1951 NLJ 304: AIR 1951 Nag 38 (41) (PI D) 
(Pr 25) (DB). 1 


R* 29 — Validity — If In conOlct with Aril 
clcs 5 to 9 of Constitution — Absence of provl. 
slon for hearing parly before cancellation of per¬ 
mit — Principles of natural Justice — If apply. 

Rule 29 of the Permit System Rules is not ii 
conflict with Articles 5 to 9 of the Constitution 
I here is nothing in Arts. 5 and 6 of the Constitu 
tion which precludes Parliament from enacting 
a law imposing the requirement of a permit foi 
return to India or of cancellation of such permit 
Indeed, the proviso to Article 7 contemplate: 
permits for resettlement or permanent rclurn 
The power to cancel a permit is implicit in the 
power to grant one and, therefore, it is com 
petent to Parliament to provide for the cancella 
tion of a permit. Such power inheres in even 
sovereign legislature and this matter has beer 
Placed beyond doubt by Article 11 which goes sc 
far as to lay down that nothing in Part II shali 
derogate from the power of Parliament to make 

It U Tn 1 !! 011 f , 0 K ,en J?ination of citizenship 
iff! , V ,C I lh , at ihc vahd,t >’ of lhe is not 
^ v K th * fHcl that « permit has been 
availed of bv he grantee. To hold otherwise 

bc • ° P ace unwarn, ntcd limitation upon 
the sovereign powers of Parliament to enact such 
a law or to permit a rule of this kind being done 
The argument that Rule 29 is opposed to the 
principles of natural justice in so far as U docs 
not provide for the hearing of the party before 


the cancellation ol his permit, has no force. 
These principles would only apply where a per¬ 
son is granted a right which is justiciable. Neither 
ilic Influx From Pakistan (Control) Act nor the 
ruic.s confer on any person an absolute right to 
obtain a permit. It was within the competence Of 
Parliament to grant a justiciable right or a limited 
right such as the one the Act and the rules 
framed thereunder confer. Whether to grant or 
ret use a permit rests solely within the discretion 
of the High Commissioner. That discretion can¬ 
not l»e nueslioncd in a Court of law. Therefore, 
there is no scope for the applicability of the 
principles of natural justice. ILR (1951) Nag 523: 
1951 NLJ 304: AIR 1951 Nag 38 (42) (Pt E) 
(Pr 28) (DB). 

PERMIT SYSTEM RULES (1949) 

RULE 5 

-R. 5 — Administration of Evacuee Property 

Act (1050). S. 52 — Notifications under, dated 3- 
7-1950 and 9*5-1954 issued by Government of 
India. Ministry of Rehabilitation -— Applicnbility 
— Held, conditions in the notifications were not 
complied with. See Administration of Evacuee 
Property Act (1950). S. 52. (1962) 64 Pun LR 
1116. 


RULE 10 


*-R* 10 — Constitution of India, Arts. 5 and 

7 and proviso — Citizen of India — Wife 
migrating to Pakistan leaving husband in India 
— I nauthorised issue of invalid permit — Can¬ 
cellation of -— Applicability of proviso — Held, 
that the fads brought the case under Art. 7, that 
Hie proviso to Article 7 could have no application 
and that the lady was not a citizen of India and 
the order directing her to leave was valid. See 
Constitution of India. Art. 5. AIR 1955 SC 282. 


RULE 19 

•“R* ID — Application to Hyderabad — 
1 akistani national overstaying after 20th July, 
~ Conviction under Section 5 and R. 19 - 
\altditv — Held, that such overstaving after the 
Act came into force constituted an offence under 
her tion 5 of the Act read with R. 9, Permit 
•System Rules and that the accused was properly 
convicted therefor. See Influx From Pakistan 
(Control) Act (1949) (as amended by Ordei 

H?d 128° f (FB) ' 5 ' BG Cf U ?98: AIR 1965 


• R. 20 — Constitution of India. Arts. 5 and 
7 and proviso - Citizen of India - Wife 
migrating to Pakistan leaving husband in India 
— Unauthorised issue of invalid permit — Con- 

ihi» a, tk n f ° f Applicability of proviso. Held, 
lu he Cuts brought the rase under Article 7. 
that the Proviso to Article 7 could have no an- 
plitatmii and that the ladv was not a citizen of 
India and the order directing her to leave India 

1065 SC 282 e C0nSli,U,i0n of India - Art - 5. AIR 


(1) — Applicability 
tng India from Easl Pakistan. 


— Persons enter- 


K-l-31 or ,ho P.rmi. Sy sl „ 
is sub ect to sub-rule n ia\ r, 

hn r, " C which Provides thn.periot ^omiciler 
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PERMIT SYSTEM RULES 

in India, who after a temporary visit to, or stay 
m West Pakistan, return to India through East 
Pakistan are not exempt from the possession of 
a permit as required bv sub-rule 111 of Rule 31. 

It is. therefore, clear that whether a person en¬ 
tered India from East Pakistan or West Pakis- 
lan. he should have been in possession of a per¬ 
mit at the time of the entry. 195ft All WR (HQ 
475: 1959 All Crl R 393: 1959 Cri LJ 4: AIR 1959 
All 19 (20) (Pt A) (Pr 6). 

-R. 31 — Nature of permit stated. See Con 

stitution of India, Art. 5. (1958) 62 Cal WN 

589. 

PERMIT SYSTEM RULES (1950) 

RULE 10 

-R. 10 — Scope — Validity — Held, that 

Rule 16 of the Rules dated 7-9-1948 or the corres¬ 
ponding Rule 10 of Rules of 20-5-1950 which 
provides for grant of permit for permanent 
residence after a personal scrutiny of the appli 
cation and after securing agreement of the Stale 
or Province where the applicant intends to 
resettle is very reasonable one. See Constitution 
of India. Art. 19 II) Id). 1958 Cr U 418 (2): AIR 
1958 Ra.| 65 (DB). 

PERMIT TO USE MOTOR VEHICLE 
Defined. 

Sec Motor Vehicles Act (1939), S. 2 (20). 

PERPETUAL INJUNCTION 

See Specific Relief Act (1877). Ss. 54. 55 

PERPETUITY 

See (1) Succession Act (1925). S. 114. 

(2) T. P. Act (1882). S. 14. 

PERPETUITY. RULE AGAINST 

See (1) Succession Act 11925). S. 114. 

(21 T. P. Act (1882). Ss. 14 and 18. 

PERSON 

See (1) Civil P. C. (1908). 0. 33. R. 1. 

(2) Constitution of India. Art. 14. 

(3) General Clauses Act (1897). S. 3 (42) 

(4) Words and Phrases. 

Defined. 

See (1) General Clauses Act (1897). S. 3 (42). 

(2) Gift-tax Act (1958). S. 2. 

(3) Income-tax Act (1922). S. 2 (9). 

(4) Penal Code (1860). S. 11. 

(5) T. P. Act (1882). S. 5. 

Juristic person. 

See statutory cross-references under ''Person- 
Defined." 

Living person. 

Sec T. P. Act (1882). S. 5. 

Person In existence. 

' Sec T. P. Act (1882). Ss. 5. 13. 14. 

PERSONA DESIGNATA 

See (1) Civil P. C. (1908). Ss. 2 (8). 9. 115. 

12) Criminal P. C. (1898). Ss. 6. 435. 

PERSON AGGRIEVED 

See (1) Constitution of India. Arts. 226 and 
32. 

(2) Criminal P. C. (1898). S. 198. 

PERSONAL APPEARANCE 

Sec (1) Civil P. C. (1908). O. 3. R. 1. 0. 5. 

R. 3. O. 18. R 4. O. 19. R. 2 and 
O. 26. Rr. 1 and 4. 

(2) Criminal P. C. (1898). S. 205. 


(1949). R. 31 
Dispensing with. 

See (1) Civil P. C. (1908). Ss. 132. 133, 0 19 
R. 2. O. 26, R. I. 

(2) Criminal P. C. (1898), S. 205. 

PERSONAL COVENANT 

See T. P. Act (1882). Ss. 40. 58. 

PERSONAL DECREE 

Mortgage suit. 

See Civil P. C. (19081. O. 34. R. 6. 

PERSONAL EFFECTS 

See Civil P. C. (1908). S. 60. 

PERSONAL INAM 

See Government Grants Act (15 of 1895). 

PERSONAL KNOWLEDGE OF COURT 

See (1) Civil P. C. (1908). 0. 20. Rr. 4. 5. 

(2) Criminal P. C. 11898), Ss. 190. 367 

PERSONAL INTEREST OF JUDGE 
See (1) Constitution of India. Arts. 226 and 32 
— Natural justice. 

(2) Criminal P C. (1898). Ss. 526 and 
556. 

PERSONAL LAW 

See II) Christians. 

(2) Constitution of India, Arts. 14. 15. 

(3) Custom (Punjab) — Applicability. 

(4) Hindu Law. 

(5) Jewish Law. 

(6) Mahomedan Law. 

PERSONAL LIBERTY 

See Constitution of India. Arts. 19. 21. 22 

PERSONAL SECURITY 

See Criminal P. C. 11898). Ss. 107 to 123. 144 
145. 

PERSONATING A PUBLIC SERVANT 

Sec Penal Code (I860). S. 170. 

PERSONATION 

Sec Penal Code '1860L Ss. 170. 171. 171-D. 

171 -F. 

Cheating by. 

See Pena! Code (1860). S. 416. 

PERSONATION AT ELECTIONS 

See Penal Code (I860). Ss. 171-D, 171-F 

PERSONATION IN SUIT OR PROCEEDING 

See Penal Code (1860). S. 205. 

PERSONS CONCERNED IN CRIMINAL ACT 
GUILTY OF SEVERAL OFFENCES 

See Penal Code (1860). S. 38. 

PETROLEUM ACT (30 of 1934) 


SECTION 3 


—S. 3 (1) — Bombay Municipal Corporation 
•t (3 of 18881 (as amended in 1962). Section 394 
not ultra vires Article 246 of Constitution ol 
idia — Provision is within Enlrv 1 of State 
si _ Section does not violate provisions o 
’troleum Act as it occupies a field not occupied 
the latter Act — Section imposes only ren¬ 
table restrictions and is not. therefore, vi'«* a 
,-e of Article 19 (1) (f) and (g) of Constitution 


PETROLEUM ACT (1934), S. 4 
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c»j Indict. Sot* Municipalities — Bombay MunU'i 
pal Corporation Act (3 of 1888f (as amended in 
1962), S. 394 (1) (al (ii). 67 Bom LR 484: ILK 
(1966) Bom 899 (DB). 


SECTION 4 

-S. 4 — Scope of — Vendor of petroleum 

obtaining licence from Central Government under 
Petroleum Act — EfTect ol — His acquittal in 
prosecution under Section 121 of former Act was 
upheld See Municipalities — Punjab Municipal 
Act (3 of 19111. S. 121. 1LR (1962) 2 PnnJ 1. 

SECTION 11 

-S. 11 — Bombay Municipal Corporation 

Act (3 of 18881 (as amended in 1962}. Section 394 
is nn| ultra vires Article 246 of Constitution of 
India — Provision is within Entry 1 of State 
List — Section does not violate provisions of 
Petroleum Act as it occupies a field not occupied 
bv the latter Act — Section imposes only rea¬ 
sonable restrictions and is not, therefore, viola¬ 
tive of Article 19 (1) (f) and (a) of Constitution 
of India. See Municipalities — Bombay Munici¬ 
pal Corporation Act (3 of 1888) (as amended in 
1962). S. 394 (I) (al (ii). 67 Bom LR 484: ILR 
(1965) Bom 899 (DB). 


SECTION 31 

-S. 31 — Bombay Municipal Corporation 

Act (3 of 1888) las amended in 1962), Section 394 
is not ultra vires Article 246 of Constitution of 
India — Provision is within Entry 1 of State 
List — Section does not violate provisions of 
Petroleum Act as it occupies a field not occupied 
bv the latter Act — Section imposes only rea¬ 
sonable restriclions and is not, therefore, viola 
live of Article 19 ( 1 ) (f) and (s) of Constitution 
ol India. See Municipalities — Bombay Munich 
pal Corporation Act (3 of 1888) (as amended in 
1962). S. 394 11) (a) (ii). 67 Bom LR 484: ILR 
(1965) Bom 899 (DB). 


S. 31 — Scope of — Vendor of petroleum 
obtaining licence from Central Government undei 
Petroleum Art - Effect of - His acquittal ir 
prosecution under Section 121 of former Act was 
upheld. Sec Municipalities — Punjab Municipal 
AH (3 of 1911). S. 121. ILR (1962) 2 Punj 1. 


PETTY CRIMINAL CASES 
Competency of appeal. 

Sec Criminal P. C. (18981. S. 413. 


PETTY OFFENCES 

•See Penal Code (18001. S. 95. 


_ „ PHOTOGRAPH 

Defined. 

.See Copvrichl Act (1957). S. 2. 

PHYSICAL POSSESSION 
See (l) Criminal P. C. (1898). S. 145 

(21 Limitation Art (1908). Ss. 142 and 144. 


PILGRIMAGE 

See Hindu Law — Alienation — 


Local liocossilv. 


c t, , . p,ol ' s obligation 

See Hindu Law — Debts - Son's liability 


, _ PIRACY 

See Constitution of India. Art. 51 - Inter 
national Law. 


PITH AND SUBSTANCE. DOCTRINE OF 

See ( 1 ) Constitution of India, Arts. 246 
254. 

t 2 ) Interpretation of Statutes 


PLACE OF BIRTH 
Discrimination, on ground of. 

Sec Constitution of India. Arts. 14, 15. 

PLACE OF INQUIRY AND TRIAL 

See Criminal P. C. (1898). Ss. 16, 177-186. 188 

PLACE OF PERFORMANCE 

See (1) Civil P. C. (1908). S. 16. 

(2) Contract AH (1872). Ss. 47 and 49 

PLACE OF PUBLIC WORSHIP 

Defined. 

See Unioiirhabilitv (Offences) Act (1955). S. 2. 

PLACE OF TRIAL 

For Statutory cross-references see undei 
•Forum”. 


PLACE OF WORSHIP 

See (1) Criminal P. C. (1898), S. 144. 

(2) Hindu Law — Religous endowment. 

PLACE OF WORSHIP, INJURING AND 
DEFILING OF 

See Penal Code (i860). S. 295. 

PLAINT 

See Mi Civil P. C. (1908), S. 26. O. 4. R. 1. 
O. 6, O. 7 and. 

(21 Statutory cross-references under “Prac¬ 
tice/' 

PLANTATIONS LABOUR ACT (69 of 1951) 

SECTION 30 

-Ss. 30, 2 (k) (as stood before amendment by 

Acl 34 of 1960) — ‘'Worker", — Includes both 
casual and permanent workers — Civil P. C. 
(1908), Pre. — Words nnd Phrases — “Worker" 
— Interpretation of. 

The management of a tea estate cannot dis¬ 
allow annual leave with wages admissible under 
the Act, to their workmen termed casual or 
Ba.sti Daffa workers, on the ground that they 
arc only casual workers and not permanent. So 
long as the worker is employed in the Ten 
Garden, he is entitled to all the privileges nnd to 
the use of all the benefits, such as, recreation nnd 
Ihe leave benefit which the cinployor is bound 
to provide to his employees. There is nothing 
either in the Scheme of the Act or under the 
Rules which justifies the limiting of the defini¬ 
tion of the word worker to the permanent 
workers alone. The words are of very wide im¬ 
port and thev include all the workers employed 
Eslale - AIR 1958 SC 358, Rcl. on; AIR 
1960 Assam 67, Disting. 

If the object of the Act (1951) is to provide 
certain benefits to persons employed in certain 
Hasses of industries, it cannot be said that it 
will be inconsistent with the object of the Act 
if the word 'worker' is interpreted to include 
temporary workers also. The object of the Act 
will be better served if no distinction is made 
between a casual and permanent worker in so 

far as the benefits to the workers are concerned 
in the Act. 

Merely becuuse by a subsequent amendment, 
a PHrticulnr class of casual workers has been 

“worker" fT ,he . dcflniUon of the word 
worker , it does not necessarily mean that even 

before amendment, the "worker" is limited to 

certain types of workers. If the casual workers 

"worker" KV* * deflnilio " of thTSSES 
worker in the unamended Act, it was not 

necessary for the legislature to expressly ex- 

dude bv a subsequent amendment, the temporary 


^ PLEA 

class ot workers employed for a particular work. 
The subsequent amendment only supports the 
argument that unamended definition of the 
worker never contemplated any classification 
of permanent 1 ' and “temporary" workers. ILR 
(1964) 16 Assam 550 (DB). 

PLEA 

See (1) Criminal P. C. (1898), Ss. 255, 256. 

(2) Limitation Act (1908), S. 3 and 

(3) Statutory cross-references under "Prac¬ 
tice". 

PLEADER 

See (I) Advocates Act (25 of 1961). 

(2) Bar Councils Act (38 of 1926). 

(3) Bombay Pleaders Act (17 of 1920). 

(4) Civil P. C. (1908). 0. 3. R. 4. 

(5) Criminal P. C. (1898), S. 340. 

(6) Legal Practitioners Act (1879) and 

(7) Statutory cross-references under “Legal 
practitioner". 

Court and pleader. 

See Criminal P. C. (1898), S. 340. 

Defined. 

See Criminal P. C. (1898). S. 4 (1) (r). 

Right of accused to be defended by. 

See Criminal P. C. (1898), S. 340. 

PLEADER AND CLIENT 
Contract between. 

See Civil P. C. (1908). O. 3. R. 4. 

PLEADINGS 

See (1) Civil P. C. (1908), Ors. 6, 7 and 8 and 
(2) Statutory cross-references under "Prac¬ 
tice". 

PLEA OF ACCUSED 

See Criminal P. C. (1898), S. 255. 

PLEA OF GUILTY 

See Criminal P. C. (1898), S. 271. 

Competency of appeal. 

See Criminal P. C. (1898), S. 412. 

PLEDGE 

See (1) Contract Act (1872), Ss. 172, 173, 176. 
180 and 

(2) Statutory cross-references under "con¬ 
tract". 

Contract of. 

See Contract Act (1872), Ss. 148, 152. 157, 158. 
160, 161. 164. 166, 172. 173, 176 to 180. 

Defined. 

See Contract Act (1872). S. 172. 

Pawnee, defined. 

See Contract Act (1872). S. 172. 

Pawnee, rights of. 

Sec Contract Act (1872), Ss. 173. 176, 177, 179. 

POISON 

See Poisons Act (12 of 1919). 

Unlawful Importation of. 

See Poisons Act (12 of 1919), S. 6. 

POISONS ACT (12 of 1919) 

SECTION 5 

-S. 5 — Argemone Mcxicana. 

Argemone Mcxicana seed commonly known as 
Bhat Cativa is notified as a poison under the 
Poisons Act. 1953 All WR (HC) 367: 1953 All LJ 
374 (1): 1953 Cr LJ 1628: AIR 1953 All 713 (714) 
(Pt A) (Pr 2) (DB). 


SECTION 6 

S. 6 — Intention — Presumption from pos¬ 
session - The mere fact that the accused was 
lound in possession ot a number of poisonous 
substances would not itself raise a presumption 
against him in every case to that effect that his 
possession of the same was for sale whether ;i 
presumption of that nature should arise under 
S. 114 of the Evidence Act or not should depend 
upon the circumstances of each case. See Evi- 
denre Ac! (1872). S. 114. 1957 Crl LJ 1191: AIR 
1957 All 705. 

-S. 6 (1) (a) — Prosecution under — Con¬ 
travention of R. 3 of Rules made by U. P. Gov¬ 
ernment — Proof required to convict. 

Under the rule framed bv the U. P. Government 
under the Act punishment is provided for in two 
< ases, namely ( 1 ) sale of a poisonous substance 
specified in the schedule without licence and (2) 
possession for sale of the poisons specified in the 
same schedule. Where it is conceded that the 
accused is not prosecuted for selling any poison, 
ous substance without a licence he could only be 
convicted if it is proved that he was in possession 
of the said substance "for sale". The accused 
could not be convicted merely for the possession 
of the poisonous substances specified in the sche¬ 
dule. 1957 Cr LJ 1191: AIR 1957 AH 705 (708) 
(PI A) (Pr 7). 

-S. 6 — Rules under R. 3 — Nature of Inten¬ 
tion required under. 

The intention required under R. 3. is intention 
of selling without licence, and not the intention 
of selling with licence. The mental condition of 
a person who intends to sell only if he gets the 
licence, and not to sell if he does not get it is 
both a negative as well as a positive one with 
the result that the position is neutralised. On 
the other hand, a person who intends to sell in 
any case adopts an attitude that is positive. The 
distinction between the two though fine is a clear 
one. and must be recognised bv a criminal Courl 
in the case of an offence which makes a special 
type of mens rea a necessary ingredient of the 
criminal wrong. 1957 Cr LJ 1191: AIR 1957 All 
705 (707) (Pt C) (Pr 9). 

-S. 6 (2) — Applicability — Effect of acquittal. 

The condition precedent for an order of con¬ 
fiscation under S. 6; sub-section (2) is that the 
accused should have been found guilty of having 
committed an offence in respect of such a poison. 
If the accused is acquitted in respect of it, it is 
not possible lo sustain an order of confiscation. 
1957 Crl LJ 1101: AIR 1957 All 705 (708) (PI F) 
(Pr 15). 

-S. 6 (2) — What can be confiscated. 

The words “vessles, packages or coverings arc 
wide enough to include a bag of mustard seeds 
mixed with argemone mcxicana which is notified 
as a poison. Hence, it is not only the poison 
that can be confiscated but the mustard seeds 
also with which it is mixed. 1953 All WR (HLJ 
367: 1953 All U 374 (1): 1953 Cr U 1628: AIR 
1953 All 713 (714) (Pt C) (Pr 4) (DB). 

POLICE 

See (1) Bengal Police Act (7 of 1869). 

(2) Bengal Police Regulations (1817), (1915) 
and (1943). 

(3) Bihar and Orissa Police Manual. 

(4) Bombay District Police Act (4 of 18901- 

(5) Bombay Police Act (22 of 1951). 

(6) Calcutta Police Act (14 of 1866). 

(7) Calcutta Suburban Police Act (2 ot 
1866 ) 

(8) Central Reserve Police Force Act (66 oi 

1949). 
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19} Central Reserve Polite Rules 1 1955}. 

(10) Citv of Bombav Police Act (4 of 1902). 
Ill} Delhi Special Police Establishment Ad 
(25 of 1946). 

(12) Madhya Bharat Police Acl (2007 Svnvt.) 
(1950}. 

(15) Madhya Pradesh Police Regulations. 

(14) Madras Citv Police* Act (3 of 1888). 

(15) Madras District Police Act (24 of 1859}. 

(16) Madras Police Subordinate Service Dis¬ 
cipline and Appeal Rules (1955). 

(17) Marwar Police Act (11 of 1948). 

(18 1 Mysore Police Ad (5 of 1908). 

(19) Orissa Police Manual (19401. 

(20) Police Acl (5 of 1861). 

121) Police (Incitement In Disaffection) Act 
1 22 of 1922). 

(22) Raiaslhan Police Regulations (1948). 

(23) Travanrore-Cochin Police Act 12 of 
19521. 

124) Travancore Police Ad 14 of 1095 ME). 

Preventive action by. 

See Criminal P. C. (1898). Ss. 149-153. 

POLICE ACT (6 of 1861) 

PREAMBLE 

• - -Pre, — Rules framed under the Ad have 
statutory effect and are not administrative direr, 
lions — Anv violation is subject to challenge 
under Arl. 226 of the Constitution. AIR 1966 
SC 751, Ref. (1964) 2 Lnb LJ 320: 9 Fac LR 216: 
1964 A!! LJ 432, 

- Pre. — Constitution of India. Art. 226 — Writ 
of mandamus — Application under S. 13 of Police 
Acl—Prayer in application refused—Issue of writ 
— If Ihe prayer is not granted, the petitioner can 
seek protection of his right under the provisions 
of Criminal P. C. or seek remedy in a Civil Courl. 
and as another remedy is open lo him a writ in 
Ihe nature of mandamus cannot be granted. Sec 
Constitution of India. Article 226. AIR 1952 Pal 
386 (DB). 

--Preamble — Constitutional validity — If af- 

lerled by Arl. 246 of Constitution. All laws which 
were in force in the territory of India upon the 
commencement of Ihe Constitution continued t n 
remain in force under Art. 372 (1) and Art. 246 
does not apply to any Act which was already in 
existence. See Constitution of India. Arl. 245 
1957 CrI U 540: AIR 1957 PunJ 91. 

-—Pre. — Rajasthan Police Regulation (1948). 
Regn. 100 — Validity — Regulations have no 
statutory force and cannot prevail over Rules of 
I960 — (Rajasthan Civil Services (Classification. 
Control and Appeal) Rules (1950). See Rajasthan 
Police Regulation (1948). Regn. 100. AIR 1960 
Raj 56 (DB). 


b\ llu- provisions «1 Ss. 28 and 29- 
Singh v. Stale of U. P.. 1956 Cr LJ M '.; 

2 Lab LJ 750: 1955 All U 643: 19o5 AH WR 
(HC) 548: LLR (1056) 1 All 178: AIR 1056 All 
96 (98) (PI E) (Pr 11) (SB). 

-S. 1 - Validity of - Effect of Art. 246 of 

Ihe Constitution — (Constitution of India, Arti¬ 
cles 246 and 372 (1) ). 

The words “subject to the other provisions ol 
Ibis Constitution" in Art. 372 do not mean that 
laws which had been passed bv the Central Legis¬ 
lature before 26-1-50. automatically ceased to 
effect because Ihe subject was not being 
a State subject. All laws which were in 
in Ihe territory of India upon Ihe commence- 
of the Constitution continued lo remain in 
under Art. 372 (1) and Art. 246 does not 
to anv Acl which was already in existence. 


have 
made 
force 
men! 
force 
apply 

The Police Acl which was passed in 1861 at a 
lime when there was no representative Govern 
merit in India, therefore, remained in force at the 
commencement of the Constitution and its consti- 
lutionalitv cannot he challenged on the ground 
that, it being a Central Acl. is not a valid Act 
in anv particular State after the Constitution. AIR 
1951 'All 816 and AIR 1957 Punj 91. Rel. on. AIR 
1958 Cal 365 (373) (Pt F) (Pr 34). 

-S. 1 - Government of India Acl 119351. Sec- 

lions 243 and 266 — Inspector of Polirc — Re¬ 
moval from service — Procedure — Police Re¬ 
gulations Nos. 223. 228-A — Inspector of Police 
belongs lo subordinate rank ol police force 
Inquiry bv Deputy Inspector General of Police — 
Consultation with Public Service Commission not 
necessary. See Government of India Act (1935). 
Section 243. 1952 CrI LJ 870: AIR 1952 Nag 172 
(DB). 

-Ss. 

S. 


I 


a - 


and 23 — Public Gambling Act (1887), 
Superintendent of Police invested with 
powers of District Superintendent of Police — 
Warrant issued bv — Legality — There is, 
nothing wrong or illegal in investing the 
Superintendent n| Police with powers of District 
Superintendent of Police to issue warrants under 
S 5. Public Gambling Act. See Public Gambling 
Act (1887). $. 5. 1956 CrI U 1348: AIR 1056 
Punj 226 (DB). 

-Ss. 1 und 4 — Interpretation of Statutes — 

Interpretation clause — Application of in inter- 
pi elation of Section. See Interpretation ol 
Statutes. 1965 (I) Cr U 80: AIR 1965 Raj 5 (DB). 


-^Ss. 1 , 2 and 4 — 'District Superintendent ol 

Police — Docs not mean Additional Superinten¬ 
dent of Police — Warrant signed by latter — Pre¬ 
sumption under Sec. 6 cannot be drawn. See 
Rajasthan Public Gambling Ordinance (1949), Sec- 
lion 5. 1965 (I) Cr U 80: AIR 1965 Raj 5 (DB). 


SECTION 1 


SECTION 2 


® Ss. 1, 17, 28 , 29 and 35 — Magistrate and 
officer exercising powers of Magistrate — Differ¬ 
ence — (Words and Phrases). 

There is a vita! difference between the phrase 
“a Magistrate'* and Ihe phrase “an officer cxer- 
esmg the powers of a Magistrate”. The bare 
word Magistrate includes a person who does not 
emov all the powers of a Magistrate, but enjoys 
some of them, whereas the expression ‘*an officer 
exorcising the powers of a Magistrate” has a 
technical meaning assigned to it. Under Sec¬ 
tions 28 and 29. the word •Magistrate 1 means ‘a 
Magistrate either of the First Class, or the Sec¬ 
ond Class or the Third Class*. Bui the words 
:m officer exercising Ihe powers of a Magistrate” 
in S. 35 refer only lo a Magistrate of the Firsl 
Glass. Hence, S. 35 is not rendered rodundnnl 


® ?• 2 — Three tier system prevalent in police 

force in Stale of Rajasthan does contravene Arts. 
14 and 16 (l) of the Constitution. See Constitu¬ 
tion of India, Article 14. AIR 1064 SC 1559. 

• " Ss - . 2 t an <* 12 — Scope — Standing Order 
No. 40, dated 20th October 1949 Issued by Inspec¬ 
tor-General of Ajmer — Has no statutory basis 

°r S. al . e J f,cacy M a scrvlc * condition — Holder 
of officiating post reverted to his substantive post 

~| herc “ no breach of condition of service. 

The orders and rules referred to in Section 12. 
is°« C r »k have ? 0,hin « <*° with Ihe determina 

Iruu , hc ,t ervice .CHroHKoos of the officers re¬ 
cruited lo the police force. The expression 
organisation cannot include within its fold the 

vZ 'l'T r 1 • of lh,,sc in lh e Police force, 

tndcr Section 2, it is not the Inspector-General 
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"I Police lull I lie Stale Government that is empow¬ 
ered lo frame rules regulating the conditions of 
service o| members of Ihe police force. In ||, e 
absence of, any statutory provision this power 
;° U ( * no1 . he dialed bv Ihe Stale Government 
lo Ihe In spec t or-Gei le ra I of Police. Therefore. 
Standing Order No. 46. dated 20th October, 1949 
ismhmI bv I lie Inspector-General of Police, Ajmer 
cannot be treated as a condition of service bavin" 
lesal efficacy and in the event of its non-obscr- 
yamc could not be the subject of a complaint in 
Courl. ILR (1961) It Raj 260. Reversed. 

Standing Order No. 46 deals not with the order 
m which holders of officiating posts may be re. 
verted bul with that in which thev could be con¬ 
sidered tor confirmation, so that in strictness of 
ds language the clause would not constitute the 
reversion of the holder of an officating post to 
Ins substantive post as one in breach of its terms. 
S'ale of Rajasthan v. Ram Saran. (1964 ) 2 SCR 
982: (1965) 1 Lab LJ 103: AIR 1964 SC 1361 (1363. 
1364) (Pt A) (Prs 6. 7). 

® 2 Rules under — Powers of Govern* 

menl lo make employee compusorilv retire — The 
language of Note I of Art. 465 makes it abundant- 
lv clear that the Government's right to conipul* 
soril\ retire an officer is not derived from Note I 
«*t Art. 465. That rigid is derived from the Rules 
made |»v Ihe Stale Government in exercise of the 
powers conferred bv S. 2 of Police Act. The 
power conferred bv the Rule is incorporated in 
Art. 465. I bus. the power to be applied against 
a police officer and referred to in Nole I can be 
said to be a reproduction or the power contained 
in the Rules made under Ihe Police Act. See 
Civil Service Regulations las adapted in V P) 
Art. 465. AIR 1965 All 142 (FB). 


• — —S. 2—Civil Service Regulations (as adapted 
in I . P.). Art. 465. Note 1 — Power of Govern 
menl lo make employee compulsorily retire — 
Origin of — Power in Note t can be said lo be 
reproduction of power contained in Rules made 
under Police Ad — ‘Retain* — Meaning of — 
UR. 1954 SC 369. Foil. Abdn| Ahad v. Inspector 
General of Police. l T . P.. 1964 All LJ 791: 1964 
All WR (HC) 467: (1964) 9 Fae LR 197: (1965) 
I Lab LJ 110: ILR (1964) 2 All 959: AIR 1965 
All 142 (146. 147) (Pi B) (Prs 6. 7) (FB). 

®-S. 2 — Civil Service — Regulations (as 

adapted in U. P.). Art. 165. Note I — Conslitu 
lion or India. Arts*. 311 (2) and 13 — Compul¬ 
sory retirement under Art. 165. Note 1 is neither 
illegal nor unconstitutional — Article 13 of Con 
s' it ii! ion not applicable — AIR 1954 All 343: AIR 
1957 SC 892 and AIR 1958 SC 232. Foil.: 1963 All 
L T 934. Dissen*. from. Abdul Ahad v. Inspector 
General of Police V. P.. 1964 All LJ 791: 1964 

All WR fHC) 467: (1964) 9 Far LR 197: (1965) 
1 Lab LJ 110: ILR (1964) 2 All 959: AIR 1965 
All 142 (147. 148) (Pt D) (Prs 8. 9. 11) (FB). 


-S. 2 — Central Civil Service (Temporary Ser¬ 
vice) Rules (1949). Rr. 3. 5 — Notification of 
Chief Commissioner, Delhi, applying Rules fo 
lower subordinates of Delhi police — Temporary 
constable appointed under Police Ac! In Delhi 
Police — Termination under R. 5 — Termination 
held was in conformity with rules. 

A was recruited as a temporary foot constable, 
in the Delhi Police under the Police Act. Subse¬ 
quently, the Superintendent of Police ‘Lines'. 
Delhi, gave him one month's notice under R. 5 of 
Ihe Central Civil Service (Temporary Service) 
Rules. 1949. terminating his services. Mis services 
were terminated immediately after one month from 
the dale of the service of the notice on him. It 
was contended bv A that his termination was bad 
in law as lie was governed bv the provisions of 


Hie I'oli. c Act and lh<- Rules made thereunder and 
m> Ins M-rvi.-cs eould not have been terminated 
imdei R. ;> nl the Central Civil Services (Tem 
porarv Service I Rules, 1949. 

Held, that in view ..I Ihe notification issued bv 
• ( ,, ' n,n,ss| oncr directing that (he Ccn 
ral Services Rules should apply lo all the lower 
Mihordinates ol (he Delhi Police. Vs case i,.| 
within the ambit of those Rules. The Chief Com 
inissioner was fuliv competent to issue the noli 
li« .lion under S. :« of Police Act. A having been 
r " rutted as a temporary root constable, his case 
wav governed l.v R f, of l|,c Central Civil Scr 
v !' ! s llcmporarv Service) Rules. 1949. The pro 
'iMons of this rule were fully complied with bv 
Superintendent of Polite before terminating the 
petitioner's services. Though A had put in more 
lhan three years service he could not he deemed 
to have been in quasi-permanent service at the 
lime ol termination because the declaration as 
contemplated in R. 3 had not been issued. The 
order terminating A’s services as a temporary 
constable in Delhi police was in conformity with 
the rules governing his case and it could not he 
assailed on anv legitimate ground. AIR 1960 Cal 
314. Rcl. on. (1964) 66 Pun LR 56. 


SECTION 3 

S. 3 — Final Report bv Police — Report nega- 
livr Report not to be superseded by executive 
order. See Criminal P. C. (18981. S. 190 (1) (b). 

1965 Ra] LW 352: 1966 Cr LJ 1202: AIR 1066 
Raj 233 (DR). 

SECTION 4 

-S. 4 — Scone — Powers of District Magis¬ 
trate — (Punjab Police Rules (1934). Vol. III. 
Ch. 26. R. 262). 

The statutory power given under Section 4. 
Police Act. to the District Magistrate is of general 
control and direction lo Ihe police. It does ftol 
override Ihe provisions of Ihe Code of Criminal 
Procedure nor can the rules made under Ihe 
Police Act override the Criminal P. C. and as a 
matter of fact Ihe rules do not provide anything 
which is contrary lo the Criminal P. C. 

Where Ihe investigation is not sufficiently com 
plelc and Ihe police have not arrived at anv dcci 
sion whether to prosecute Ihe accused or not. the 
District Magistrate would not be justified without 
:» careful scrutiny of Ihe police diaries, in direct¬ 
ing Ihe police lo arrest Ihe accused and to pul up 
a challan against them when the police have nol 
made anv report under S. 173. Criminal P. C- 
or sought Ihe advice of Ihe District Magistrate 
under Section 4. Poliee Act. 55 PunJ LR 77: 1953 
All WR (Sup) 33: 1953 Cr LJ 1918: AIR 1953 
Pun] 149 (152. 153, 155) (Pi B) (Prs 21, 23, 37). 

-S. 4 Rajasthan Public Gambling Ordinance 

(19491. Ss. 5. 6 — “District Superintendent of 

Police” Does not mean Additional Superinten 
dent of Police — Warrant signed bv latter — Pre¬ 
sumption under S. 6 cannot be drawn. See Rajas¬ 
than Public Gambling Ordinance (1949). S. 5 
1965 (!) Cri LJ 89: AIR 1965 Raj 5 (DR). 

-S. 4 — Interpretation clause — Application of. 

in the interpretation of section. The interpreta 
lion clause cannot be applied in interpreting a sec 
tirih of the Act if there is something in the sec 
tion itself which is repugnant to the definition 
contained in the interpretation clause. Obvioush 
in S 4 of Ihe Police Act. District Superintendent 
of Police cannot have the wide connotation given 
in S I. Sec Interpretation of Statutes. I960 111 
Cri LJ 89: AIR 1965 Ra] 5 (DB). 
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SECTION 5 

_S. 5 — Scope - What the* accuseel did. he 

did while acting or purporting to a< l in tin- di> 
charge o| his official dulv is one of the condi 
lions and not the onlv condition necessary to 
jitlracl S. 1117. The other condition is that the 
officer should not he removable from his office 
save bv or wilh the sanction of the State Gov- 
eminent in the rase ot a person employed in 
connection with the affairs of the Stale. A Sub- 
Inspector is removable from his office even bv a 
D. S. P. under S. 7. Police Act. The view that by 
reason of the provisions ol S. 35 read wilh S. 5 
it is onlv the (. G. of Pnlii e. who is Given Hie 
powers of a Magistrate. that could enmiire into 
the charge '•heel and dismiss him and that when 
there is no such officer in the State the Stale 
Government alone could do so i< to ignore Ihe 
provisions ol S. 7 between which and Ihe forme 
sections there is ivnllv no condirl. See Criminal 
P. C. 1 18118) . S. 197. 1057 Cr LJ 394: AIR 1957 

Tripura 18. 

SECTION 7 
SYNOPSIS 

(Police Ad (f> of 1861). S. 7.) 

1. Applicability. 

2. Departmental enquiry. 

3. Powers of I. G., D. I. G. etc. 

4. Police Regulation* — Cases. 

(A) Bengal. 

(B) Bombay. 

(C) C. P. and Berar. 

(D) Madhya Bharat. 

(E) Madhya Pradesh. 

(F) Punjab. 

(G) Rajasthan. 

(H) Uttar Pradesh. 

5. Interference. 


I. Applicability. 


9-S. 7 — Statutory rules — Construction — 

Cannot be treated as mere administrative direr 
lions. See Interpretation of Statutes — Staluton 
Rules. 1961 (1) Crl U 773: AIR 1961 SC 751. 

7 Constilut ' on of India. Al ts. 309. 3H 
311. 313. 151 — Scope — Member of public sor 

of office — [.imitations on - 
Police Art and Police Regula 
in force. Under Art. 313. Hu 
the Police Regulations made ii 
powers conferred on the Govern 


vice — Tenure 
Principles stated 
lions whether s 
Police Acl and 
exercise of (he 


fa 

th 

301 


se 

or 


— <111 me woven 

mcnl^ under that Act. which were preserved unde 
S. 243 of Ihe Government of India Art. 1935. cm 
mine to be in force after the Constitution so 
as Ihcv are consistent with the provisions of 
Constitution — See Constitution of India \r! 

1961 (1) Crl U 773: AIR 1961 SC 751. 

~. S * 1 7 - authorizing termination of 
vices of temporary Government servant on 
months notice — Termination under rule cann 
ronflil with provisions of S. 7. unless Icrminnth 
is nv wav of punishment — Rule bv itself is n 
inconsistent! with S. 7 - Constitution of Indi 

Si Ip. cW w ,BS; A,R ,e “ A " 

tv 0 »fro,o°o tV-toST* 

An officer who is under orders lo deal wilh : 

f ? c « ful y canno. invoke the powers und 
:l “ 8, Cr,milln .l P- C. because the injunction 
so tad contains an implied command not 
use lone, It is impossible lo conceive of i 
order which simultaneously reciuires a Police Ol 
eial to use tael in dealing with a crowd and 


S. 5 


I in- value iime nun ire.- him l" dispense it •>' 
lone. An officer who «ivo> ail onlcr under Sec 
lion 1JS. Criminal 1*. roininaiidini! an assembly 
lo disperse must leave all considerations of lac' 
hcliind him. ignore anv express direction to handle 
me crowd tactlullv and must be prepared to take 
all such Iurlher measures including Ihe use ol 
Armed Forces. il necessary. to ensure thal his 
command is ohvvcd bv the assembly or the limb. 

4id men in 'iai i:uii fPt HI (?p 40). 


-S. 7 — Negligence and reniissness — What 

amounts to. . 

Disrespectful behaviour Inwards a superior and 
rudeness Inwards him bv a subordinate \wYv'i 
officer will always amount lo remissness jn *hc 
discharge of dulv within meaning ol S. 7. B\ 
reason ol his employment and Ihe rules govern 
ing his duties, lie is expected not onlv lo be res 
perilul towards his superiors bill display a sense 
• *J discipline and restraint also. I960 All WR 
(HC) 272: I960 AH Cr R 192: (I960) 2 Lab LJ 
279: I960 All LJ 316. 


-S. 7 — Charge under — Contents — Parti¬ 
culars — Necessity — (Constitution of India, Arti¬ 
cle 311). 

Section 7 of Ihe Police Art makes mnissness or 
negligence in Ihe discharge ol dulv bv a police 
officer punishable. Where according to the 
charges served on Ihe police constable, he was 
.ireused o| negligence and remissness in Conner, 
lion wilh his misbehaviour towards the Sub-In¬ 
spector on a certain dale though the details of 
Hit- alleged misbehaviour were not mentioned in 
the charges, the charges could not be said to be 
vague, when he knew wind llu* accusation was 
and was aware of Ihe details also against him 
when Ihe evidence was led. Fl cannot, therefore, 
be urged that lie was prejudiced in anv manner 
bv Ihe absence ol detail' in the charges. I960 
All WR (HC) 272: 1966 All Cr R 192: (1666) 2 
Lnh U 279: 1666 All LJ 316. 

-S. 7 —• Departmental trial — Procedure — 

Section 42 — Applicability. 

Section 12 is intended a* a protection to Police 
Officers against action and prosecutions brought 
bv a third parly, in respect ol anything done or 
intended In he done bv them in the performance 
of their duties. Il Inis no relation lo depart men la I 
enquiries instituted under S. 7. AIR 1957 All 634. 
Rel. on. 1958 All U 277: 1958 All Cr R 238: 1958 
All WR (HC) 306: (1958) 2 Lab LJ 25: 1058 Cr 
U 983: AIR 1958 All 560 (562) (Pr 4) (DB). 


•-Ss. 7. 28 and 26 — Subjects of. 

The judicial trial mentioned in S. 28 or Sec 
lion 29 does not end in the dismissal, suspension 
on or reduction in rank of police officer; it ends 
in his conviction and punishment according to the 
penal law of Ihe land. The dismissal, suspension 
or reduction in rank is provided for in S. 7. and 
Ihe two sections deal with two different subjects 
Mnhrndra Singh v. Stale of U. P.. 1956 Cr LJ 

Lab U 760; in * 5 LJ 643: 1955 
AU WR (HC) 648: ILR (1956) 1 All 178: AIR 
1056 AH 96 (98) (Pi Q (Pr 8) (SB). 

m ' n Si 7 ' Jwupe • Unfit lo discharge duties r - 
Mailer i< solely within iurisdietion of dismissing 
Present offered to girl with immoral 

NUC ,, (Alh 2704!" ITi ' ienl f " r ,lis,nks «> 


authority 
motive — 

AIR 1955 


10 of 1882) 
Ihe sections 


—-Ss. 7 and 35 (as amended bv Arl 

— Relative scope — Conflict between 

— Which to prevail. 

Section 7 dearly, and in so many words, con 
fers powers on the officers enumerated in the 
mm lion Io dismiss or otherwise punish imltee off! 
eers of subordinate rank, whirl, means police off . 
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POLICE ACT (1861), S. 7, Note 1 


<«*rs lip In the rank ol Inspector of Police. The 
provisions of S. 35 could he given effect to as 
long as S. 6 of the Acl had not been deleted, but 
after the deletion of that section in 1882 its pro¬ 
visions become contradictory to the provisions of 

V /. The Legislature appears to have forgotten 
to delete S. 35 when it deleted S. 6. But there 
ran be no doubt that the Legislature did intend 
to ronler powers on the officers, enumerated in 

V /. to impose the penalities provided therein. 
Effect should, therefore, he given lo the provi 
M°ns of S. 7 in preference to the provisions of 

1954 Cal 60. Dissent, from. 1055 All 
U 106: AIR 1055 \f! 400 (400) (Pr 5). 

S- ” — Construction — ‘Think’, meaning of. 

Sapru. J.:— The use of I he word think' in 
S. 7 is somewhat deliberate. One of the die. 
tionary meanings is ••to judge, to form or hold as 
an opinion, to consider.' It is thus milder than 
the expression found' or ‘established*, for it re¬ 
quires a less degree of positive certainty than 
those words as regards the fact in controversy 
or dispute. The processes however, bv which the 
Police Officers must think have been indicated 
bv the Police Regulations. 1954 All \VR (HC) 
138: 1954 Cr LJ 874: 1954 All LJ 316: ILR (19*4) 
2 All 325: AIR 1954 All 438 (440) (Pt B) (Pr 13) 
(DB). 

Ss. 7 and 35 Applicability — Proceedings 
under S. 7 and R. 861. Police Regulations — See- 
lion 35 is not atlraeted - AIR 1954 Cal 60. Foil. 

(Bengal Police Regulations. R. 861). 58 Cal 

WN 952: AIR 1955 Cal 183 (186) (Pt R) (Pr 12). 

S. 7 — Constitution of India. Arts. 19 (1) (d). 
(5) and 21 — Validity of S. 7. Article 19 (II 
Id! has to he read with Art. 21 which lavs down 
thal a person may he deprived of his personal 
liberty according lo the procedure established b\ 
law. which means valid law. Section 7 of the 
Po!ir r Acl. |861 is valid law being saved bv Arti- 
He 19 (5). Tin- restriction imposed by S. 7 is 
reasonable and is necessary in the interest of the 
general public. Sec Constitution of India. Arti¬ 
cle 19 (1) (d) (51. AIR 1954 Cal 60 (DB). 

-S. 7 — Validity — The classification made in 

S. 7 ol I he Police Acl (1861) is both reasonable 
and necessary. Section 7 is not hit bv Art. 14 
of the Constitution. See Constitution of India. 
Art. 14. AIR 1954 Cul 60 (DB). 

-Ss. 7. 35 — Applicability and scope of. 

Sections 7 and 35 are different in their scope 
and application. The proceedings are not alterna¬ 
tive hul cumulative. There is no illegality in re¬ 
sorting to either or both proceedings. Even when 
charges laid against a person are of a serious 
nature departmental proceedings can he resorted 
to. 58 CWN 18: ILR (1955) 2 Cal 28: AIR 1954 
Cal 60 (64, 65) (PI J) (Prs 67, 74, 75) (DB). 

—S. 7 — Governmenl of India Acl (1935), Sec¬ 
tions 240 (3) and 243 - Dismissal of Foot Con¬ 
stable in Police Force — Suil challenging dis 
missal is governed bv Police Act. S. 7 and Rules 
framed thereunder and not by Section 240 (3), 

Government of India Act (1935) — (Constitution 
of India. Article 311). See Governmenl of India. 
Act (19351. Section 240 (3). AIR 1956 Punj 106 
(DB). 

2. Departmental enquiry. 

#-S. 7 — Constitution of India. Art. 226 — 

Judicial tribunal — Departmental enquiry under 
Police Acl — Officer conducting inquiry, whe¬ 
ther acts in judicial capacity — Bose J.:— The 
D. S. P. who conducts the departmental trial 
under the Police Act. of a personnel of the Police 
ads in a judicial capacity. The Departmental 
Rules that require an enquiry in such cases call 
Ihe proceedings a “Irial” and the procedure set 


Oiil ill them indicates the judicial nature of the 
enquiry. See Constitution of India. Art 2°6 air 

1958 SC 86. n 

S. 7 — Enquiry against a constable — Slate- 
menl of witness disclosing commission of cogniz¬ 
able offence — Departmental enquiry is compe- 
knl without investigation of alleged cognizable 
offence when no prima facie case is made mil 
1964 All U 31. 

S. 7 — Scope — Departmental inquiry under 
Nature ol — If quasi.judicial in nature — The 
departmental enquiry under S. 7 of Ihe Police Acl 
read with (.1. 489 ol Ihe Police Regulations is 
quasi-judicial in nature. A charge-sheet has to 
be served on the accused officer. The proceed 
ings are amenable In ihe jurisdiction of Ihe High 
Court under Arl. 226. and on sufficient cause 

being shown a writ of certiorari can issue. See 
Constitution of India. Arl. 226. AIR 1060 All 364. 

“—” — Police Regulations, Paras 490 (1 1 . 
479 idi (e) (f) — Scope — Dismissal of Constable 

Departmental enquiry — Deputy Superinten¬ 
dent of Police can record evidence of witnesses 

— There is no infringement of principles of 

natural justice in such case — After show cause 
notice constable not asking Superintendent of 
Police to examine witnesses afresh — He cannot 
raise question of prejudice later on. See Police 
Regulations. Paras 490 (11, 479 (d) (c) (f). 

ILR (1960) 2 AH 131, 

S. 7 — Statements in proceedings under S. 7. 
Police Acl — Nature of — For Ihe application of 
S. 124. Evidence Act. I lie first question which has 
lo he decided is whether Ihe communication which 
is to he disclosed was one made to Ihe officer in 
public confidence. When* Ihe previous statements 
of the witnesses were made in the proceedings 
under S. 7 of the Act in the presence of the com¬ 
plainants. and in Ihe subsequent case against the 
complainants themselves. These statements were 
required for contradicting those verv witnesses. 
Held, that il was neither the communication made 
in ^official confidence nor was it one affecting Ihe 
public interest. Section 124. therefore, was not 
applicable. See Evidence Acl (1872). S. 124 

1959 Cr U 1035: AIR 1959 All 543. 

S. 7 — Scope — Departmental enquiry by 
Tribunal — Administrative or quasi*judicial — 
The Departmental enquiry bv Ihe Tribunal Con- 
siiluted under S. 7 of Ihe AH. according to the 
rules prescribed bv U. P. Stale Government i* 
of a quasi-judicial nature, in respect of which a 
writ of certiorari can issue. See Constitution of 
India. Art. 226. AIR 1958 All 607 (DB). 

-S. 7 — Act or misconduct of police employee 

— Disciplinary proceedings — If prosecution — 
Section 47 — Section 42 does not apply to dis¬ 
ciplinary proceedings against a police employee 
for anv misconduct or anv other acts enumerated 
in S. 7 on which proceedings could be started. 
Such a proceeding cannot be regarded as an ac¬ 
tion or prosecution against anv person as con¬ 
templated in S. 12. See Police Act (1861). S. 4- 
AIR 1957 All 634. 

-S. 7 — Violation of provisions of Govern¬ 
ment order — What Is. 

Bv Paragraph 3 of G. O. No. 0-3237/II-B-32-J- 
of Ihe U. P. Govt, dated 24-12*1953. it wa» 
provided that disciplinary action could he taken 
against a Government servant who without seek¬ 
ing redress from his department or Government 
authorities seeks a decision from Court in respeci 
of grievances arising out of his employment o 
conditions of service. 

\ police officer against whom an enquiry^was 
proceeding gave notice under S. 80, C. V. koae. 
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lo the officer conducting tin* ciiquii' ;ilIh.»* 
certain incidents wlnVh «»omrc*<l on a particular 
dav during the enquiry amounted to defamation 
of him. 

Held, that his allegation was not a matter re 
garding the conditions ol his employment or ser 
vice and consequently anv notice sent bv the police 
officer could not amount to a breach of the pro 
visions of the Government order and would mil 
justify anv disciplinary action against him. 195ti 
All WR (HC) 325: 1956 All LJ 447: (1956 ) 2 Lab 
LJ 146: 1956 Cr LJ 1147: AIR 1956 All 578 (580) 
(Pt C) (Pr 6). 

•-S. 7 — Scope — Deparlmenlal enquiry — 

Rules ns lo. 

Section 7 dues mil in lerms make provision for 
any enquiry: it merely provides that the exercise 
of disciplinary powers shall be subject to rules 
framed bv the Stale Government. 11 is Chapter 
32 ol the Police Regulations which provides for 
a departmental trial lor punishment lo be indict 
ed under S. 7. Police Act. Mahendra Singh v. 
State of U. P.. 1956 Cr LJ 174: (1955) 2 Lab 

LJ 750: 1955 All LJ 643: 1955 All WR (HC) 548: 
ILR (1956) I All 178: AIR 1956 All 96 (97) (Pi R) 
(Pr 6) (SB). 

-S. 7 — Inquiry under — Procedure — Ap¬ 
plicability of Civil Services Rules to Departmental 
trials under S. 7, Police Ad. il lias been ex¬ 
pressly mentioned in R. 3 that the rules would 
nol apply to persons for whose appointment and 
conditions of employment special provision i> 
made bv or under anv law for I lie time being 
in force. The procedure provided in the Civil 
Services (Classification. Control and Appeal) Rules 
would not. therefore, apply lo departmental trials 
of Police Officers under S. 7 of the Police Ad. 
See Civil Services (Classification, Control and Ap 
penl) Rules, R. 3. AIR 1954 AH 487 (DB). 

-S. 7 — Enquiry under - - Fair opportunity to 

defend — The dparlmental enquiries should he 
conducted without any unnecessary delay and the 
person whose condud is being enquired into 
given a reasonable opportunity of defending him 
self nol merely by calling defence witnesses bill 
bv testing the value of the prosecution evidence 
bv cross-examination. See Constitution of India. 
Art. 226. 1954 Crl LJ 874: AIR 1954 All 438 (DB). 

-Ss. 7 and 29 — Charge of cognizable offence 
against police officer in Assam — Departmental 
action before he has been tried bv Court of law 
not illegal. See Constitution of India. Art. 311 

(2) 1962 (1) Crl LJ 205: AIR 1962 Assam 34 

(DB). 

-S. 7 — Bengal Police Regulations, 1943 — 

Deparlmenlal proceedings by appointing authority 
“7 Validity — Constitution of India. Arts. 311 and 
313. 

Where Ihe appoinling authority is the authority 
which eonduets Ihe departmental proceedings of 
the nature prescribed bv the Regulations. which 
conform to (lie nature of enquiry or proceedings 
contemplated by Art. 311 (2) of Ihe Constitution 
undI ns a result of Ihe proceedings or enquiry 
decides to inflict the punishment or dismissal 
upon the person against whom Ihe proceedings 
nre taken. Ihe proceedings cannot be said to be 
illegal or void. Article 313 of Ihe Conslitution 

. P ,°‘ i< * A i'J and lhc Regulations 

AIR 1951 Cal 179 (1811 (Pt B) (Pr 12). 

S. 7 — Deparlmenlal proceedings Initialed bv 
appointing authority — Validity. 

A departmental proceeding storied bv Ihe an. 
pointing authority under the Police Act and the 
Regulations in respect of ihe alleged misconduct 
o a Police Sub-Inspector cannot he held to be 
illegal on the principle, that a prosecutor cannot 


In- a judge m 
bodies having a 
;».s judges in Ibe 
selves interested 

Moreover il is in 


hit own case. M.'iliv Slallilors 
dulv lo in I quasi judicially net 
matters in which Ihev are Ulem¬ 
as parlies: 1950 SCR 621. Bel. 

Ihe Illness ol things that the 
person who made tile appointment ol a parti¬ 
cular employee* should kimseM deride whether Ihe 
employee is lit to continue in employment or nol 
or whether he deserves anv punishment or not. 
AIR 1951 Cal 179 (182) (Pt D) (Pr 17). 

-S. 7 — Puttee Regulation 241 — Scope — 

Dismissal of Police Officer on ground of offence 
of which he was acquitted by Criminal Court — 
Legality. 

Where a Police Officer has been dismissed from 
service bv Hie District Superintendent ol Police 
mi the sole ground that he committed an offence 
of rape, and the Police Officer was acquitted ol 
that charge bv the Court of Session 
technical ground but upon the view 
taken bv the jury, the dismissal is 
Police Regulation 241. 1961 Nog LJ 

-S. 7 — Master and servant — 


not on any 
ot 1 he tacts 
contrary to 
593. 


— Government 
servant — Departmental enquiry — No right to 
he represented by counsel. 

In a departmental enquiry a Government ser¬ 
vant has nol a right to he represented bv counsel. 
AIR 1948 Mad 379. Ret. on. ILR (1955) Pun| 934: 
AIR 1955 PnnJ 118 (122) (Pt E) (Prs 14, 15). 

3. Powers of I. fi.. I). |. (j. etc. 

-S. 7 — Police Regulations, Paras. 479 (e) (f). 

496 (7), 491, 508 ( 1 ) (b). 513 -• Deputy Superin¬ 
tendent of Police delegated powers of Supcriliten- 
dent ol Police under Para. 479 (I) has no jurisdic¬ 
tion tn dismiss or remove a constable — It is 
only when such officer recommends dismissal oi 
removal that .Superintendent of Police can record 
such an order after giving the constable, if this 
had not been already done, a copy of the find 
mgs ol the enquiry officer and asking him to show 
cause within reasonable lime why such punish¬ 
ment should not be imposed upon him -- Super 
mtcmlont of Police has m, jurisdiction to impose 
such punishment when officer conducting enquiry 
has not recommended dismissal or removal, hut 
only Ihe punishment o| reduction in grade for 
two years. 1964 All LJ 31. 

-S. i -- Certiorari • Acquiescence in jurisdie- 
lion - Dismissal order ol poliee servant based 
on report ol departmental proceedings conducted 
bv Officer not having requisite qualifications - 
ul>lection to lunsdietion not raised before en. 
quiring officer although opportunity to raise such 

sr rv aid * *Vroii| 4 \* hal le nging UmiS old^r'mrihal 

- PnnliZ , OIT c'“' < ‘ . , 01nnii " < «l I'V Sub-Inspect O. 
hnqiurt by Superintendent of Poliee - v»li- 

rlL- T n , is " nthi “* in Police Regulations 

rW in C r n • ° f ° hims * lf '<• K the 

,n " *!»«;• , of ofTeruc under S. 7 of the 

At I c nniniiUrd hv n Sub-Inspector. It provides 
..rPoHct See V *?'" pjr? 'V S J'l»erintendJnl 
Kule 479. AIR 1967 All 707 r (Dg^ SU ul "' ns Ru,,>s - 

possessing powers ol Magistrate 


iWMI POLICE ACT (1861). 

1 herelore. a charge against head const able may 
Ih* enquired into and one or more ol the punish- 
inenls lor whieh provision is made in S. 7. may 
he imposed bv a police ollicer not possessing the 
powers ol a Magistrate. 1956 Cr LJ 174: (1955) 
2 Lab LJ 750: 1955 All LJ 643: 1955 All \YR (HC) 
548: ILR (1956) 1 All 178: AIR 1956 All 96 (98. 99) 
(Pi A) (Prs 7, 12). 

-S. 7 — Scope Power to look into churn. 

•'ter rolls - Superintendent ol Police has power. 
AIR 1955 NIC (All) 2704. 

-S. 7 — Scope — Governor’s power lo dis¬ 
miss subordinate police ollicer — (Government of 
India Act, 1935. Ss. 243. 220 (2) and 240 (3) — 
(Constitution of India. Arts. 311 (2) and 217 (1) ). 

In India the paramount power ol the Crown 
under the 1935 Act and ol the President. Governor, 
or Rujprannikh as the case inav he under the 
Constitution, is subject, and subject only, lo such 
exceptions as are expressly provided bv the Act 
or the Constitution itself. 

The plain meaning ol Section 243 ol the 1935 
Act is that il with regard lo the conditions ol 
services of the subordinate ranks ol the police 
force (as determined bv or under the Police Act) 
there is a conflict between such conditions and 
the provisions of Ss. 210. 241 or 242. the former 
will prevail. In other words, il is only to the 
extent to which the conditions or service of such 
police officers are inconsistent with the provisions 
of those sections that the operation ol the lallei 
will be excluded. 

Section 7 o| the Police Act provides llial (sub 
jecl to Art. 311 and lo such rules the Slate Gov¬ 
ernment may make) certain specified officers mnv 
dismiss a police officer ol the subordinate ranks. 
There is nothing in I lie Ad which touches on the 
power of the Grown lo dismiss a police officer 
and nothing which is inconsistent therewith: on 
the oilier hand R. 179 (a) of the Police Regula¬ 
tions. which is a rule made under S. 7 ol the 
Act, contains an express reservation ol the Gov 
ernor’s powers ol punishment with reference to 
all officers. The power vested bv S. 7 in the 
Inspector-General and certain other officers to 
dismiss subordinate ranks d Ihe police force is 
not a delegation to them ol the Crown's power ol 
dismissal al all bill is a separate statutory power 
which is neither a substiiute for nor restricts the 
constitutional power ol Ihe Grown lo dismiss ils 
servants al ils pleasure. 

Therefore. Ihe provisions of S. 243 did not ai¬ 
led the power ol Ihe Governor to dismiss a police 
officer of the subordinate ranks at pleasure, sub¬ 
ject only to the requirements of S. 24(1 (2). 
Putting on one side for Ihe moment Ihe question 
of the effect ol Art. 320. under the Constitution 
the Governor has Ihe power, subject lo the pro¬ 
visions of Art. 311 (21. to dismiss at pleasure a 
police officer of Ihe subordinate ranks. AIR 1954 
All 629 (631. 632) (PI A) (Prs 11, 15. 16) (DR). 

--S. 7 — Prevention of Corruption Act 11947). 

S. ft — Sanction ‘'Competent to remove him 

from his office” - (Constitution of India. Arti 

clc 311) - (Criminal !>. C. (1898). S. 537) 
(Words and Phrases - "Competent lo remove him 
from his office”). The I G. of Police has the 
statutory power under S. 7 to dismiss nr remove 
nnv Police Officer of the subordinate ranks. But 
this power would be indirectly taken a wav il 
that particular officer was appointed bv an auth¬ 
ority superior to Ihe T. G. of Police. This power 
ol the I. G. is subject to the provisions of Arti¬ 
cle* 311 of the Constitution and to such rules ns 
• he Slale Government inav from time to lime, 
make. See Prevention of Corruption Act (1947). 
V 6 AIR 1956 Bhopal 30. 


S. 7. Note 3 

S. 7 Departmental enquiry against Assis¬ 
tant Sub-1 lisped or — Constitution of tribunal - 
Retired Police Officer re.employed in another 
department recognised as branch of Police Organi¬ 
sation and holding rank ol Deputy Superinten. 
dent not being ‘ Police Officer" is not competent 
to bold enquiry. 65 Pun LR 964: AIR 1963 Puni 
370 (Pt B) (Pr 16) (DR). J 

——S. 7 — Standing Order issued by Inspector- 
General of Police is not a rule — It cannot op- 
erate retrospectively. 

The Standing Order issued by the Inspector- 
General of Police cannot be c onsidered lo be a 
Police Rule under S. 7 ol the Police Act. Under 
that section only the Provincial Government can 
make a rule and Ihe order of the Inspector 
Genera! of Police, has no authority to do so. 
Even if il he considered to be a rule under S. 7. 
i! il was made alter Ihe plaintiff had been dis¬ 
mayed it cannot retrospectively affect the plain- 
tiff’s position. 58 Pun| LR 104: ILR (1956) Puni 
77: AIR 1956 Punj 106 ( 108 ) (Pt Q (Pr 9) (DB). 

S. 7 - Government ol India Ad (1935), Sec- 
lions 240 (2) and 243 "Conditions of Service" 
in S. 243 include conditions regulating dismissal 
*»| subordinate ranks in police force Sub-Ins¬ 
pector ol Police appointed bv Deputy Inspector 
General ol Police can he dismissed bv senior 
Superintendent ol Police. See Government of 
India Act (19351, S. 240 (21. AIR 1952 Puni 337. 

-S. 7 — Scope — Dismissal of Sub-Inspector 

of Police — Power of District Superintendent. 

Under S. 7 of the Police Act. Ihe District 
Superintendent of Police has power to dismiss a 
Sub-Inspector of Police in the absence of any rule 
made bv Ihe Slate* Government under section res 
I riding his power lo dismiss to any particular 
class ol ihe subordinate ranks. 54 PLR 247: ILR 
(1952) Pun] 486: AIR 1952 Pun] 337 (339) (Pr 8). 

S. 7 Government ol India Act (1935), Sec- 
lions 24tl (2| and 243 Conditions of Service 
in S. 243 includes conditions regarding dismissal 
ol subordinate ranks in police force — Sub-Ins. 
peel or of Police appointed bv 1). I. G. of Police 
can be dismissed bv senior Superintendent of 
Police. See Government of India Act (1935). Sec¬ 
tion 240 (2 1 . (’52 ) 54 Pun LR 247 (I)R). 

—S. 7 —■ Scope — Il inconsistent with Ss. 5 
and 35 — A Sub Inspector is removable from 
his office even bv a District Superintendent of 
Police under S. 7 of the Act. The view that by 
reason ol the provisions of S. 35 read with S. 5 
il is only the* I. G. of Police, who is given the 
powers ol a Magistrate, that could enquire into 
a charge-shed and dismiss him and lhal when 
there? is no such officer in Ihe Stale the Stale 
Government alone could do so is to ignore the 
provisions ol S. 7 between which and the former 
sections there is realty no conflict 1 . See Criminal 
p. C. 11898). S. 197. 1957 Cr LJ 394: AIR 1957 

Tripura 18. 

4. Police Regulations — Cases. 

(A) Bengal. 

(B) Bombay. 

(C) C. P. and Bernr. 

(D) Madhya Bharat. 

(F) Madhya Pradesh. 

(F) Punjab. 

(G) Rajasthan. 

(H) llllar Pradesh. 

4 (A). Bengal. 

_Ss. 7 (b) and 29 - Bengal Police Regulations 

(1913). R. 881 Order under R. 881 requiring 
police officer under suspension to reside in police 
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lines lor indefinite period amounts to confinement 
— Order is illegal — Rule 881 is illegal and ullra 
vires for such case. See Bengal Police Heguia- 
(ions (19431, H. 881. 1965 (2) Cri LJ 77: AIH 

1965 Cal 347. 

-S. 7 — Bengal Subordinate Service (Disci¬ 
plinary and Appeal) Rules (1936). Rr. 4. 5 — 
Tvpisl appointed bv Special Superintendenl ol 
Police in Intelligence Branch and C. I. D. not 
a subordinate clerk within R. 5 — Regulation 
768 |b) does not apply — Mis appointing auth 
orilv being Special Superintendenl «>i Police, disci¬ 
plinary action bv Superintendent, Government 
Railway Police no! valid. Sec Constitution ol 
India, Art. 311. AIR 1965 Cal 1G9 (DB). 

-S. 7 — Dismissal of Inferior police officers — 

Appeal from dismissal order — Bengal Police Re¬ 
gulations. Rules 883 and 888 (a) (xili) — Period 
of limitation prescribed for appeal by R. 883 — 
Delay In filing appeal — Appellate authority has 
no power to condone delay — Personal hearing 
Is not obligatory. 

There is nothing in Bengal Police Regulations 
which indicates that the legislative intent is that 
the appellate authority should have power to con¬ 
done delay, when such delay occurs in matters 
of appeal which have been specifically provided 
for in R. 883. This is a clear provision which 
limits the period of time ol preferring an appeal 
to 37 days ol the dale of receipt ol the order 
appealed from. 11 is nol necessary to read this 
provision along with llu* one to he found in 
Cl. (xiii) of K. 888 (ei which is an entirely sepa¬ 
rate provision having nothing to do with appeals 
properly so called. Further, there is nothing in 
the rule that obliges the appellate authority to 
hear an appellant in support of an application 
for condonation of delay in preferring an appeal. 
There is. indeed no power in the appellate auth¬ 
ority to excuse delay, and if il has no such power, 
it cannot acquire any at Ihe appellant's request. 
AIR 1963 Cal 6 (9) (Ft B) (Prs 15. 17) (DB). 

-S. 7 — Police Regulations (Bengal) (1915). 

Rule 16 — Validity — Constitution of India, Arti¬ 
cles 311 (1) and 313. 

Rule 15 of Ihe Police Regulations. 1915 must 
now be held to be ultra vires as infringing Arti¬ 
cle 311 (1). The rule must be held to be inopera¬ 
tive under Art. 313 of the Constitution. (’51) 55 
Cal WN 605: ILR (1952) Cal 254: AIR 1953 Cal 
316 (318) (Pi B) fPr 30). 


S. 7 (b) — An order ol District Supcrinlen 
dent ol Police directing Police Sub Inspector l 
join police lines at A and to remain under con 
trot of R. I. and obev all line discipline an 
Ilniirn sis per P. R. B. rules is nol ullru vires 01 
found thnt it infringes S. 7 lb) when the Suh 
Inspector has nol been asked to live in Ihe Pnlic 
hues — No question of any confinement arise 

J- ,Li b) -„ 58 Cal Disling. AIR 195 

Cal 179 (182) (Pi E) (Pr 19). 


4 (B). Bombay. 

-S. 7 — Police Regulations. Regn. 64 — Mj. 
conduct outside employment - Police Officer - 
Rude behaviour with member of public in prival 
p„,. Dj?ciphniirv action can he taken again' 

o anr. TNinstilutiun of India. Art 

<lc .109. AIR 1900 Rom 285 (DB). 

7 R V! C , S ' ,Dder - (Bombay Police Manui 
RuJes lor holding Departmental Enquiry. R. ? 
Construction — Defective drnfllng — Revlslo 
necessary. 1 

The rules are extremely badly drafted and it i 

1 u , h "L S T e responsible Person sits down an 
looks to the language of these rules and puls llier 


in order. Difficulties are constantlv caused h\ 
tile inarti'lii and sometimes even inaccurate drill I 
iug ol these rules. AIR 1956 Bom 545 ( 546) 
(PI A) (Pr 3) (DB). 

-S. 7 — Rules under — (Bombay) Police 

Manual — Rules for holding Departmental En¬ 
quiry — Rules 3 (b). 3 (c) — Scope — If man¬ 
datory — Absence of enquiry — Effect. 

Although no mandatory language is used in Kr. 3 
(hi and 3 u). there is c lear indication • that a 
preliminary inquir\ is mandatory amt essential 
before a charge can be trained whic h charge Ihe 
person alleged to be guilty ol an offence has l«> 
meet. Further, R. 3 (hi does not lav down that 
Ihe preliminary inquiry should be held bv the 
same person who ultimately frames the charge. 
The person holding the preliminary inquiry may 
he different Ironi Ihe person who ultimately 
Iranies the* charge, hut Ihe rule presupposes that 
there must he a preliminary inquiry upon which 
ultimately the c harges served on Ihe defaulter are 
based. 

In eases falling under Item (ii) ol R. 3 (ai. an 
Inspector or a Deputy Inspector is authorised to 
hold a preliminary inquiry, hut that preliminary 
inquiry can only proceed uplo a particular stage. 
As soon as the Inspector or the Deputy Inspector 
discovers that there is a priina facie ease against 
the defaulter, then he must not proceed with the 
preliminary inquiry tint must report Ihe inattei 
to the Superintendenl who would continue the 
inquiry. 

Held, on facts dial either there was a preli- 
minarv inquiry bv an officer who was not auth¬ 
orised to hold that inquiry, or there was no pre¬ 
liminary inquiry at all. AIR 1956 Bom 545 (546, 
*47) (PI B) (Prs 3 to 5) (I)B). 

4 (C). C. P. and Berar. 


7 **• «*■<! Kerar Police Regulations, 

i !• :| . — Rude and improper behaviour 

hv I oliee (.unstable in Vidnrhha area with mem 
her ol public in private life - Withholding y| 
increment and reduction to lower stage in time 
scale nol legal. 1959 Nag LJ 441: 61 Bom LR 

iflf : Am R .ofln 3 D n ° n ' ,R46: 1 Lnb LJ 

o ui' nm 8 Bom 285 289) (Pt Hi (Prs 

77^; 7 nn r '»«> applicnbililv - Where » 
°S'? r . “c S bl ‘ en dismissed from Service 
Hip District Superintendent of Police on Ihe 

•mil 1he" 1 |> I 1 -"" ; »> -'ITvnec of rape. 

, lhe * oliee Officer was acquitted of that 
charge bv Ihe Court of Session nol on nnv 

•ikon "bv U,, -‘ ,hc viv ' v 1,1 »“■ f«H‘* 

or 1 > urv - dismissal is eonlrarv In 

'n'Sr'iu^v See Const it ut ion of ],Wh. 
Art. .III. (61) 1951 Nag LJ 593 (DB). 

4 (D). Madhya Bharat. 

7~ S ‘ 7 .7„u 0, !$ e Regulations, Regn. 860 — 
Powers of High Court. 

Under the Police Regulation No. 850 if the 
Superintendent of Police is Id to believe on the 

'IS™ °Y' l,S fl sposnl ,hnl « Purticnlnr indivi- 
I '? leading a life o| crime, he is empowered 

which "led s, .V' vol i lin '7 Whether the information. 

>he Superinlendenl of Police lo believe 
Mint Ihe petitioner is lending a life of crime is 
iKlcquale or nol is not for the Hich Court' to 
enquire m proceedings under Art. 226 of Consli 

(MM) Madb Bha 102: AIR QM 
Mndli Bha 03 (04) (Pt C) (Pr r.) (DR). 
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4 (E). Madhya Pradesh. 

L. P. and Herar Police Regulations. 
Keen. 229 — Removal ol Poliee Sub-Inspector 
Ironi service — Official competent to hold in 
ciuirv Anv responsible officer deputed bv Ins¬ 
pector-General ol Police can hold inquiry — Viola 
■ion of Police Regulation ‘229 in forwarding report 
Effect — Order of removal not vitiated. See 
Constitution ol India. Art. 311. AIR 1961 Madh 
Pra 365 (I)B). 

-S. 7 — C. P. and Herar Police Regulations. 

Regn. 190 — Person under suspension not re¬ 
porting at a particular place — He is not a 
deserter — His name cannot be struck off the 
rolls without compliance with Art. 311 cud the Con¬ 
stitution. See Constitution o| India. Art. 311. 
(1961) MPLJ (Notes) 257. 

-S. 7 — Regn. 241 — Scope — Government 

servant prosecuted on criminal charge and hono¬ 
urably acquitted — Fresh proceedings In respect 
of same matter — Validity. 

1 1 is not open to the authorities thereafter to 
hold a departmental enquiry into a charge, the 
substance of which indicates that it is based on 
assumption ol I he Police Officer’s fault in the 
criminal case. Once the Criminal Court came to 
the conclusion that the deceased did not die on 
that particular day. the same I act could not be 
taken as the basis lor any departmental action lor 
the purposes of framing any charge. Where an 
order of dismissal was based on the report of such 
departmental enquiry the very basis ol the order 
of dismissal was unwarranted and illegal. Such 
an order based on unwarranted and unauthorised 
assumptions could not be said to be an order 
passed within powers oi within jurisdiction ol 
the authority. 1958 MFC 568: 1958 MPLJ 681: 
1958 Jab LJ 822: (1959) 1 Lab LJ 47: AIR 1959 
Madh Pra 46 (48, 49) (Pt A) (Prs 6. 7. 9). 

•-S. 7 — Police Regulations. Reg. 214 (iii). 

(vi) and (vii)—Constitution of India. Art. 311 (2) 
— Punishment under Reg. 214 (iii). (vi) and (vii) 
attracts Art. 311 (2). See Constitution of India. 
Art. 311 (2). AIR 1956 Nag 162 (FB). 

•-S. 7 — Regn. 214, Expl. II — Civil Ser¬ 

vice Regulations, Art. 465-A — Retirement con¬ 
templated by. 

Compulsory retirement contemplated bv Expl. II 
of Reg. 214 (added by Notifn. No. 77. dated 1st 
May, 1946). which is to be effected on the special 
grounds of inefficiency or unfitness for further 
service is not the same as retirement, after com 
plcting qualifying service of not less than 25 
years, provided in Art. 465-A for the Civil Service 
Regulations. Shankar Dalta Tiwani v. State ol 
M. B.. 1956 Nag LJ 112: ILR (1956) Nag 77: AIR 
1956 Nag 162 (164) (Pt B) (Pr 8) (FB). 

--S. 7 — C. P. and Herar Police Regulations. 

Regn. 427 — Evidence Ad (1872). S. 35 — Birth 
entries in Police registers are relevant — Certi¬ 
fied copies are admissible — Entries in vaccina¬ 
tion report are also relevant. See Evidence Act 
(1872). S. 35. AIR 1955 Nag 299 (DB). 

-S. 7 — Regn. 232 — Enquiry against Police 

Officer — Proper procedure — The services ol 
a Police Officer cannot be terminated without 
making an enquiry against him — The enquiry 
must be in accordance with the Police Regula¬ 
tions and the General Book Circulars in respect 
of an officer belonging to Madhya Pradesh Police 
Force — Furl her it must he by a person com¬ 
petent to hold it. See Mndhva Pradesh Police 
Regulation. 228. 1955 Crl LJ 974: AIR 1955 Nag 

160 (OB). 
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7 — Regn. 232 — Jurisdiction of High 
Courl — Dismissal of Government servant under 
Police Regulation. 

The jurisdiction ol the High Court is not res 
Inc ted onlv to cases where there has been anv 
infraction of the Constitution, but extends also 
lo cases where the Police Act or Regulations have 
been infringed, in dismissing a Police Officer See 
Constitution ol India. Art. 226. 1955 Crl U 974* 
AIR 1955 Nag 160 (DB). 

-S. 7 — Regns. 228, 232 — Enquiry against 

Poliee Officer — Proper procedure — (Conslltu- 
Hon of India, Art. 311). 

I he services ol a Police Officer cannot be ter¬ 
minated without making an enquiry against him. 
I he enquiry must be in accordance with the 
Police Regulations and the General Book Circulars 
in respect ol an officer belonging to the Madhya 
Pradesh Police Force. Further, it must be by 
a person competent to hold it. that is. the person 
making it must necessarily be* at the time of 
Hie enquiry, on the police establishment of 
Madhya Pradesh and subordinate to the Inspector 
General ol Police. Madhya Pradesh. If an 
enquiry is held |>v anyone else, it cannot be 
regarded as an enquiry within the meaning of 
the Police Regulations. ILR (1955) Nag 93: 1955 
Cr LJ 974: AIR 1955 Nug 160 (162, 163) (Pt C) 
(Prs 12, 13) (DB). 

-S. 7 — Regn. 232 — Proper material lo act 

upon — Report by unauthorised agent. 

Before an officer or an authority can act under 
Constitution ol India. Art. 311 (2), he must have 
before him the material on which he acts. A 
Sub-Inspector ol Police from Madhya Pradesh 
deputed lo Hyderabad — Enquiry against, by 
I) S» P. also a deputed officer from Madhya 
Pradesh bul under Hyderabad laws — Report and 
relevant documents sent to D. I. G. of Madhya 
Pradesh. Notice to show cause issued under Arti¬ 
cle 311 (2) and order of dismissal passed. Held, 
that the report being made entirely by an unauth 
orised agency the I). I. G. could not act under 
Art. 311 (2). ILR (1955) Nag 93: 1955 Crl U 
974: AIR 1955 Nag 169 (163) (PI E) (Pr 15) (DB). 


—S. 7 — Regn. 228 — Probationer Sub-Inspec¬ 
tor dismissed Ironi service for specific fault — 
Case falls under Regulation 214. Expl. 2 — De¬ 
partmental enquiry must be held — Dismissal 
without enquiry is illegal. See Madhya 
Police Regulations. Regn. 214. AIR 1955 Nag 10/ 
(DB). 

-S. 7 — Regns. 214 and 228 — Probationer 

Sub-Inspector dismissed from service for specific 
fault — Dismissal without departmental enquiry 
Is illegal — (Constitution of India, Art. 311). 

According lo Expl. 2. lo Regn. 214 of the Police 
Manual, removal of a probationer Sub-Inspector 
of Police lor some specific fault, e.g.. misconduct, 
ole., amounts lo removal or dismissal from service 
within Hie meaning of Regulation 214. 

Such a case is brought within Ihe purview ol 
Regulation 228 of Ihe Police Manual, which re¬ 
quires a previous deparlmenlal enquiry in every 
case of dismissal, etc. 

Where the probationer has been removed Irom 
service for specific fault without holding a depart¬ 
mental enquiry as required by Regn. 228. nis 
removal cannol be regarded as discharge at tn 
end of ihe probationary period within Hie mean¬ 
ing of Expl. I lo Regn. 214. when in fact no suen 
order of discharge was passed and the probationer 
had continued to discharge his duty even alter 
Ihe probationary period, as bis dismissal is not i 
accordance with law and must be sd aside. * LI 
(1954) Nag 670: 1954 Nag LJ 621: AIR 1955 Nog 
107 (108. 109) (Prs 8. 1ft, 12) (DB). 
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_S # 7 — C. P. and Bernr Police Regulations, 

Regn. 762 — Criminal P. C. (1898). S. 49 — Of¬ 
fence committed in Madhya Pradesh — Offender 
arrested outside limits of M. P. — Arrest is legal 

— Even if there be anv illegality in arrest, trial 
is not vitiated on that account. See Criminal 
P. C. (1898), S. 40. AIR 1955 Nag 97 (DB). 

-S. 7 —Police Regulations, Regns. 223. 228-A 

—Government of India Act (1935), Ss. 243 & 266— 
Inspector of Police — Removal from service — 
Procedure — Inspector of Police belongs to sub¬ 
ordinate rank of Polite Force — Enquiry by 
Deputy Inspector General of Police — Consulta¬ 
tion with Public Senice Commission not necessary. 
See Government of India Act (1935). S. 243. 
1952 Crl U 870: AIR 1952 Nag 172 (DB). 

-$ # 7 — C. P. and Berar Police Regulations, 

Rego. 223 — Dismissal of Inspector of Police — 
Power of L G. to delegate enquiry to D. I. G. 

Under Police Regulation No. 223 the power to 
remove or dismiss from service an Inspector of 
Police is vested in the Inspector-General of Police. 
It is, however, not necessary for the Inspector- 
General of Police to make an enquiry against the 
Inspector himself but he can delegate that power 
to a Deputy Inspector-General of Police. ILR 
(1952) Nag 118: 1952 NU 154: 1952 Cr U 870: 
AIR 1952 Nag 172 (174) (Pi B) (Pr 9) (DB). 

-S. 7 — Police Regulations, Refp. 241 — Police 

Officer tried and acquitted by Criminal Court on 
ground that facts alleged were not established — 

— Officer dismissed from service after depart¬ 
mental enquiry — Dismissal is contrary to Rcgn. 
241. 1951 Nag U 593 (DB). 

-S, 7 — Police Regulations, Regns. 214 and 


221 — Dismissal of Subordinate Police Officer 
by District Inspector of Police after departmental 
enquiry — Dismissal can be questioned before 
Court of law. 

The Constitution of India, does not prevent a 
dismissal of a member of the Subordinate Police 
Service by the D. S. P. after a departmental en¬ 
quiry. being questioned before a Court of law. 
See Constitution of India, Art. 311. (’51) 1951 

Nag U 593 (DB). 


_j. 7 and 12 — Police Regulations (M. P.) 
R. 241 — Police officer fried and acquitted by 
Criminal Court on ground that facts alleged were 
not established — Officer dismissed from service 
after departmental enquiry — Dismissal is con¬ 
trary to Regn. 241, 

Under (M. P.) Police Regulation 241, the re-in¬ 
statement of a police officer who has been tried 
and acquitted by a criminal Court is obligatory 
if the offence for which he was tried constitutes 
the sole ground of punishment unless (a) the 
acquittal is based upon technical grounds or (b) 
the facts established at the trial show that his 
retention in Government service is undesirable. 

Where a Head Constable of Police was tried for 
rape and acquitted on the ground that the facts 
against him have not been held to be established 
by. the^iury, his dismissal from senice after a 
departmental, enquiry on the ground that he had 
committed rape is contrary to Police Regulation 
241. (61) 1951 Nag LJ 593 (DB). 

4 (F). Punjab. 

■“jfe'r PunJab PoUce Ru,es - 

- 5!Lj / d ^ — Criminal proceedings against 
accused on charge of bribery — Departmental 

°* n ?, IIWnce bascd on facts 
- Maintainability. 

lh . e a , ccused in criminal pro- 
ccedmg was that he had • accepted bribe from 

[Vol. 12.] Fn.D. 38. 


certain persons and that this amount was recover¬ 
ed from his trouser's pocket. The accused pleaded 
that these persons whose relations he had been 
ordered to arrest had without his knowledge and 
surreptitiously put the currency notes m hia 
trouser’s pocket. The accused was acquitted but 
he was subsequently proceeded departmental^ on 
the charge of negligence. 

Held, that the departmental proceeding for the 
charge of negligence was maintainable as this 
charge had no connection with the charge of 
bribery and it was based on facts brought to light 
and discovered in evidence cited in the criminal 
case. 58 PuoJ LR 104: ILR (1950) PunJ 77: AIR 
1956 PunJ 106 (108) (Pt A) (Pr 5) (DB). 

-S. 7 — Rules under Punjab Police Rules, 


R. 16.24 (lx) — Rule 16.24 (lx) must be com¬ 
piled with before order of dismissal. 

Under S. 7. Police Act the Punjab Government 
has framed Police Rule 16.24 (ix) and, therefore, 
this rule must be considered to be part of the 
statute and being prohibitory in form, its provi¬ 
sions must be observed. The terms of Police 

R. 16.24 (ix) must be observed before a person 
in the Police Force could be legally dismissed. 
68 PunJ LR 104: ILR (1956) PunJ 77: AIR 1956 
PunJ 106 (109) (Pt D) (Pr 10) (DB). 

-S. 7 — Scope — Rules under — Punjab Police 

Rules (1934), Cb. 16, R. 24 — Contravention — 
Right of action. 

A contravention of rules in regard to procedure 
which were contained in R. 24 of Ch. 16. Punjab 
Police Rules, does nol give lo an aggrieved per¬ 
son a right of action. AIR 1954 Puni 134 and 
AIR 1951 Mad 882, Rel. on; AIR 1954 All 438 
and AIR 1954 Assam 18, Dissented from. ILR 
(1955) PunJ 934: AIR 1955 PunJ 118 (121, 122) 
(Pt D) (Prs 12, 16). 

4 (G). Rajasthan. 

-S. 7 — Rajaslhan PoUce Regulations (1948) 

—Scope— Regulations have no force of statutory 
rules — Disregard of Reg. 89 (T) which is direc- 
tory cannot vitiate enquirv — Petty charge of 
corruption against Government servant cannot bo 
considered as n serious charge within that Regu 
atjon 1956 SCJ 259; AIR 1956 SC 285, Rel. on. 
1964 Jab U 24: 1964 MPLJ 86: 1963 MPU 
(Notes) 20 ; (1964) 8 Fac LR 210: ILR (1964) 

?p. dh cwp, sum!" 1894 M * dh Vn <*"» 

“—~ Ra ' ns,han Police Regulations (19481 
Regulation 321 — Final Report by Police -- 
Report negative — Report not to be superseded 
by executive order — By judicinl order Magis¬ 
trate can direct police to submit charge-sheet —• 
°L ncCa,ivc f Fi " ftl Re e°rt Magistrate can 
,?nL. C0 5 n,znncc of offence. See Criminal P C 
(1898) S 190 (1) (b) 1906 RoJ LW 362: 1960 

RoJ 233 1 (PB). ILR 1065) 15 R “ J 7,9: AIR 1986 

7 Pol . ice Regulations (1948), Regns 1 
and 7 — District Superintendent of Police’ — 

n0t w ean l Addi,ional Superintendent of 
Police - Warrant signed by latter - Presumn 
Uon under Section 6 cannot bo drawn See 

S?1MS [R l r IC |i G «i? bl «S Ordinance (1949)! 

S. 5. 1906 (1) Cr LJ 80: AIR 1965 Raj 6 (DB). 

tk 7 7 P< ? Rc . e Regulations (1948) — Scone 
— ThA SC R , C( | oIa,lon s hl > v e not' the force of law 

«■! fm (Pi XV! w! (db ®* 1 ,024 : 4IR1865 
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POLICE ACT (1801), 

1950 — (Rajasthan Civil Services (Classification, 
Control and Appeal) Rules (1950). 

The Rajasthan Police Regulations were issued 
bv the Chief Secretary to the Government ol 
Rajasthan in September, 1949, without the sane- 
lion of the Rajpramukh and as such they have 
no statutory force. AIR 1958 Raj 284. Rel. on. 
The Police Act of 1861 was validly enforced in 
Rajasthan for the first time on the 19th July, 
1950, when it was published in the Rajasthan 
State Gazette. As the Rajasthan Police Regulations 
1948, were issued before the Police Act of 1861 
received operation in this State, the said regu¬ 
lations cannot be said to have been issued under 
the Act of 1861 as adopted to Rajasthan and 
even otherwise thev lack statutory force. These 
regulations under the circumstances can, at the 
best, be treated as administrative rules for the 
guidance of the OfTicers concerned and no more, 
and cannot prevail over the Rules of 1950 in so 
far as thev may be found inconsistent with the 
latter. The Rajasthan Civil Services (Classifica¬ 
tion, Control and Appeal) Rules of 1950 which 
were indisputably issued by the Rajpramukh. 
who was the competent legislative authority at 
the time, in exercise of the power conferred by 
Art. 309 of the Constitution must prevail and 
receive their due effect and force. ILR (1959) 9 
R«J 054: 1959 Raj LW 623: AIR 1900 Raj 50 (68) 
(PI A) (Pr 7) (DB). 

-S. 7 — Rajasthan Police Regulations (1948), 

R. 100 — Applicability to — (Rajasthan Civil 
Services (Classification, Control and Appeal) 
Rules (1950) ) — (Constitution of India, Arts. 309, 
310, 311). 

Rule 100 of Rajasthan Police Regulation, 1948. 
which occurs in Ch. VI, is only applicable to the 
members of the Police Force and is not appli. 
cable to ministerial officers. The Inspector-Gene¬ 
ral of Police therefore has no power to enhance 
the punishment of a ministerial officer awarded 
bv the Deputy Inspector-General of Police. Even 
if it be assumed that Rule 100 of the Police Regu¬ 
lations was applicable to a ministerial officer 
these rules were completely superseded bv the 
Rajasthan Civil Services (Classification, Control 
and Appeal) Rules, 1950, framed under Art. 309 
of the Constitution so far as ministerial officers 
ore concerned. But the order of the Deputy 
Inspector-General of Police imposing the punish¬ 
ment of witholding increment for a year on the 
ministerial officer of the department cannot pre 
vent the Inspector-General of Police who was 
the appointing authority to reopen the case and 
to impose for the same misconduct a higher 
punishment which he alone was empowered to 
impose. It is only when the authority which 
actually imposes a minor punishment has not 
got the power of imposing a major punishment, 
that it is open to the higher authority to reopen 
the case and impose the major punishment in 
the absence of any power of enhancement. 
1959 Raj LW 041: ILR (1958) 8 Raj 953: AIR 
1058 Raj 284 (285) (Pi A) (Prs 5 to 9) (DB). 

-S. 7 — Rajasthan Police Regulations (1948), 

Regn. 89 (k) — Procedure — Departmental en¬ 
quiry Into charges of misconduct against Sub- 
Inspector of Police — Preliminary proceedings 
drawn up by Superintendent of Police — Part of 
evidence recorded by Assistant Superintendent — 
— Legality — Constitution of India, Art. 311 
( 2 )). 

Under Regulation 89. the drawing up of pro¬ 
ceeding is to be distinguished from the recording 
of the evidence. Regulation 89 (k) only requires 
that the proceedings should be drawn up bv the 
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Superintendent of Police himself; h does not re 
quire that the evidence should also be recorded 
uj u™’ ."here the Superintendent of Police 
had himself drawn up the preliminary proceedings 
m a departmental enquiry against a Sub-Inspector 
of Police who was charged with serious misconduct 
and he had recorded some evidence but thereafter 
the rest of it was recorded by Assistant Superin¬ 
tendent of Police who drew up a fresh charge- 
sheet on the same lines as the charge-sheet drawn 
up by the Superintendent, there is infringement of 
Regn. 89 (k|. 1957 Raj LW 243: ILR (19571 7 

(db) 593: AIR 1957 Raj 148 * 160) (P| B| (Pr 

4 (H). Uttar Pradesh. 


® S* " — U. P. Police Regulations. Regula¬ 
tions 165 and 166 — Gold and silver suspected to 
be stolen — Search and seizure — Disposal of 
property seized — Proper procedure. See Cri. 
minal P. C. (1898), S. 51. 1905 (2) Cri LJ 144: 
AIR 1905 SC 1039. 

• -S. 7 — U. P. Police Regulations. Chap. 20, 

Regn. 236 — Regulations contained in Chap. XX 
have no statutory basis — They are not a law’ 
which the State is entitled to make under CIs. (2) 
to (6) of Art. 19. See Constitution of India, 
Art. 19, Cl. (2). 1903 (2) Cr U 329: AIR 1M3 
SC 1295. 

• -S. 7 — U. P. Police Regulations, Regn. 230, 

Cl. (a) — Secret picketing of house of suspect — 
Personal liberty of suspect how far affected or 
prejudiced. See Constitution of India. Art. 21. 

1903 (2) Cr U 329: AIR 1903 SC 1295. 

• -S. 7 — U. P. Police Regulations, Regn. 236, 

Cl. (b) is violative of Art. 21 of Constitution of 
India — It is invalid. See Constitution of India, 
Art. 19 (1) (d). 1903 (2) Cr U 329: AIR 1903 
SC 1295. 

• -S. 7 — U. P. Police Regulations, Regn. 236, 

CIs. (c) to (e) — These clauses do not infringe 
Arts. 19 (1) (d) and 21 of Constitution. See Con¬ 
stitution of India. Art. 19 (1) (d). 1903 (2) Cri 
U 329: AIR 1903 SC 1295. 

• -S. 7 — U. P. Police Regulations, Regn. 236, 

Cl. (b) — Domiciliary visits — Meaning of—Such 
visits do not affect fundamental right under Arti¬ 
cle 19 (1) (d) but they affect personal liberty 
contemplated by Art. 21 of Constitution. See Con- 
stitution of India, Art. 19 (1) (d). 1963 (2) Cr) 
U 329: AIR 1903 SC 1295. 

• -S. 7 — U. P. Police Regulations, Regn. 

Cl. (a) — 'Picketing* — Meaning of. 

The word picketing' in Cl. (a) of Reg. 236 is 
not used in the sense of offering resistance to the 
visitor — Physical or otherwise—or even dissuad¬ 
ing him, from entering the house of the suspect 
but merely of watching and keeping a record ol 
the visitors. Kharak Singh v. State of U. P.. 
1903 All U 711: (1904) 2 SCJ 107: (1904) 1 SCR 
332: 1903 (2) Cr LJ 329: AIR 1903 SC 1295 (1300) 
(Pt D) (Pr 11). 

• - Ss. 7 and 40(2)—Scope—U. P. Police Re¬ 

gulations, Regn. 490 and U. P. Disciplinary Pro¬ 
ceedings (Administrative Tribunal) Rules (1947). 
Rr. 8 and 9 — Relative scope and distinction. 

Regulation 490 of the U. P. Police Regulations 
sets out the procedure to be followed in an en¬ 
quiry bv the police functionaries, and Rr. 8 and 
9 of the Tribunal Rules set out the procedure to 
be followed bv the Tribunal. There is no sub- 
stantial difference between the procedures pres¬ 
cribed for the two forms of enquiry. The inquiry 
in its true nature is quasi-judicial. By Regn. 490. 
the oral evidence is to be direct, but even under 
R. 8 of the Tribunal Rules, the Tribunal is to be 
guided bv rules of equity and natural justice and 
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is not bound bv formal rules nl procedure relat¬ 
ing to evidence. Jugannalh Prasad Sharma v 
State of U. P., (1961) 2 Lab U 166: (1962) 1 SCR 
151: (1963) 1 SCJ 115: ILR (1961) 2 All 167: AIR 
1961 SC 1245 (1262) (Pt D) (Pr 15). 

•-S. 7 — U. P. Police Regulations, Paras. 486, 

489 — Scope — Magisterial enquiry—Subsequent 
departmental enquiry — Further information re¬ 
ceived In the Interregnum — Effect. 

A combined reading of the two paras. 486 and 
489 indicates that para. 486 does not applv to a 
case where a magisterial inquiry is ordered, and 
that a police olYicer can be dcparlmentally tried 
under S. 7 of Ihc Police Ad alter such a magis¬ 
terial inquiry. Where the departmental trial was 
held subsequent to the completion of the magis- 
terial inquiry the case falls within the express 
terms of para. 489 (2). The fact that in the 
interregnum the police received further com 
plaints or that the C. I. D. made further enquiries 
do not afTect the question, il .substantially Hie 
subject-matter of the magisterial inquiry and the 
departmental trial is the same. Stale of Uttar 
Pradesh v. Ajodhva Prasad, 1901 (1) Cr LJ 794: 
(1901) 2 SCR 672: ILR (1961) 2 All 205: AIR 
1901 SC 773 (776) (Pr 7). 

9 -S. 7 — U. P. Police Regulations and Police 

Act (1861), continue to be in force after the 
Constitution so far as thev are consistent with 
the provisions of the Constitution. See Constitu¬ 
tion of India. Art. 309. 1901 (1) Cr LJ 773: AIR 
1961 SC 751. 

• -S. 7 — U. P. Police Regulations, Para. 486, 

R. 1 — Rule is mandatory. See Interpretation of 
Statutes. 1901 (1) Cr LJ 773: AIR 1961 SC 751, 

• -S. 7 — U. P. Police Regulations, Para. 486 

— Construction — Offence under S. 409, Penal 
Code — Same being cognizable offence falls under 
R. 1 of Para. 480 and not under R. 3. 

Action under S. 7 of the Police Act can be taken 
in respect of (i) offences only under S. 7 of the 
Police Act without involving any cognizable or 
non-cognizable offences, that is, simple remissness 
or negligence in the discharge of duly, (ii) cogni¬ 
zable offences, and (iii) non cognizable ofTences. 
Rule 1 of Para. 486 of U. P. Police Regulations 
refers to a cognizable offence, R. 2 refers lo a 
non-cognizable offence and R. 3 refers to an of- 
fence under S. 7 of the Police Act and to a non- 
congizable offence. Though the word 'only 1 is 
mentioned in R. 3, the offence under S. 7 of the 
Police Act can, in the context, mean an offence 
only under S. 7 of the said Acl. i.c., nn offence 

c l V? der . ,hc flrsl ca| eeorv. An offence under 
5. 409. Penal Code which is a cognizable offence 
falls under R. 1 and not under R. 3. State of 
“ a i r i*^ a . deS « V ' Babu Ram u P a< N’Vn. 1981 (1) 

893: (,98I > 2 SCR 679: 

(P? BWPr 7 ) A 60 A,R 1981 SC 751 ,756 > 

7 ~d U ‘j P ' P< 2 iee Re fiu la <i°ns—Judicial 
enquiry — Presiding officer himself giving evi- 
dcnce - Effect - Violation of principle of natu- 

AIR 'lOSf^SC 86 Cons,ilu,um of Indin - Art. 226 

•r S 7 — Departmental trial under U P 
'Police Regulations—Officer holding trial — Gross 

neuron! V r> 9 ffice J himself as witness against 
petitioner — Order of dismissal — Legality of — 

Interference by trial The "trial*’ is one held 

hat SS«f, l,0n ? a,urnl iHS,ice - Thc fuel 
hat- the petitioner had gone in appeal against 

the order under Regn. 508 and also in revision 


:ig:iiusl thc appellale order, wherein the order of 
dismissal was maintained. and thus the peti¬ 
tioner had exhausted his remedies, will not bar 
his petition for Ihc issue of writ of certiorari. 
See Constitution of India. Art. 226. AIR 1958 
SC 86. 

B -S. 7 — U. P. Police Regulations. Ch. XI, 

R. 109 — Police investigation — Irregularities in 
course ol — Failure lo complv with the rule re¬ 
lating to submission of police case diary. Se# 
Criminal P. C. (1898), S. 537. 1057 Crl LJ 294: 
AIR 1957 SC 142. 

• -S. 7 — U. P. Police Regulations, Ch. XI, 

R. 109 — Scope of — Rule has do statutory 
foundation. 

Rule 109 has no statutory foundation but is 
only an injunction by the executive Government 
U> the police officers as to how Ihev must re¬ 
gulate their work and conduct themselves during 
the course of investigation. Niranjan Singh v. 
State of U. P., 1957 Mad WN (SC) 1: ILR (1956) 
2 All 746: 1957 SCA 75: 1957 SCJ 69: 1956 SCR 
734: 1957 All LJ 233: 1957 All WR (HC) 258: 
1957 Cr LJ 294: (1957) Mad LJ (Crl) 1: AIR 1967 
SC 142 (146, 147) (Pt B) (Pr 12). 

• -S. 7 — U. P. Police Regulations, Reg. 295 

(15). See Police Act (1861). S. 44. ILR (1000) 
1 All 298: 1906 Cr U 498: 1964 All WR (HC) 529: 
1904 All Crl R 425: AIR 1900 All 222. 

--S. 7— U. P. Police Regulations. Reg. 295 (14)— 

Impression gathered or circumstances ascertained 
by Police Officer at spot are not required to be 
entered in general diary — They are not relevant 
facts under Section 35. Evidence Act and hence 
not admissible in evidence. See Police Act (1801), 
iSJ 964 AH Crl R 4252 1954 All WR (HC) 

1966 AI1 R 222 905 1 *** ^ 1966 Cr U 4fl8j A,R 

S ; 7..TT U ; p - Police Regulations, Para 486 II 
T . Additional Sub-Divisiona) Magistrate has 
jurisdiction under Section 190 of Criminal P. C., 
m spite of Para. 486 II of U P. Police Regulations 
r P t °Vf c Act no bar - Nature of U. P. Police 

?noc USec Polic e Act (1861). Section 29 

1985 (2) Cr LJ 330: AIR 1965 All 415. 

7ir Sm 7 p“ U * P- P° !i ^e Regulations, Para. 142 

. Para - 14 t P°Kce Regulations is not 
mandatory. See Arms Act (1878) S 19 tf\ imi 

(1) Cr U 007: AIR 1905 All 200 (DB) ( > * 

Tni 0 ' J?' t Rolice , ReR^a'ions. Paras, 
not claim post of Sub-Inspector accortiiflo senT- 

cle 311? MfiSj’lo' pSc < LR S SS ,i Si5? ***' 

c S J 7 „~ . U - p - p °hce Regulations Para 505 

- Proceedings'unde^s" WSSSL, Pm -. 1 i“ 

Sr&Fid? 1 " ws sri-S 

-a & 
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~ S ‘■ 7 — P°>'cc Regulations, Paras. 479 (e). 
If). 490 (7), 491, 508 ( 1 ) (b) and 513 — Deputy 
Superintendent of Police delegated powers of 
Superintendent of Police under Para. 479 (f) has 
no jurisdiction to dismiss or remove a constable— 
It is only when such officer recommends dismissal 
or removal that Superintendent of Police can re- 

fi°- rd i. sl i ch an ordcr afler * ivin * lhe constable, if 
this had not been already done, a copy of the find- 
ings of the enquiry officer and asking him to 
show cause within reasonable time why such 
punishment should not be imposed upon him. 
Superintendent ot Police has no jurisdiction to 
impose such punishment when officer conducting 
enquiry has not recommended dismissal or re¬ 
moval but only the punishment of reduction 
in grade for two years. 1964 All LJ 31. 


-S. 7 — Para. 61 of Police Regulations — 

Police Officer gpilty of dereliction of duty, or 
misconduct is unfit to be retained in police force. 

The nature of employment and service of a 
police officer is such that he should be constantly 
deemed to be on duty and any serious laches, 
dereliction or misconduct on his part would render 
him unfit for the proper discharge of his duties. 
If a peson belonging to police force abets or com¬ 
mits a crime or other acts involving moral turpi¬ 
tude he is certainly unfit for the discharge of his 
duty as a police officer and would also render 
himself unfit for retention in the police force by 
virtue of his own vicious act and conduct. 1964 
All U 31. 

■ - S. 7 — Police Regulations, Para. 497 — Con¬ 

stable does not cease to be Police Officer by 
reason of his being suspended from office — 
Superintendent of Police can ask him to live in 
Police lines during period of his suspension. See 
Police Act (1861), S. 8. 1964 All WR (HC) 739. 

-S. 7 — U. P. Police Regulations, Para. 228 

— Power under — Not unchartered or unregulat¬ 
ed — Opening of history-sheet — When affects 
Art. 19. See Constitution of India, Art. 19. 1963 
(21 Crl U 241: AIR 1963 All 408 (DB). 

-S. 7—Certiorari—Bias—Executive action, mala 

fide — Duty of High Court — U. P. Police Re¬ 
gulations, Para. 228 — Validity — Classification 
of history sheets is reasonable — Order sought 
tofbe quashed not referred or exhibited — Writ 
to close history sheet issued. See Constitution 
of ' India, Art. 226. 1963 (2) Cr U 241: AIR 1963 
All 408 (DB). 

-S. 7 — U. P. Police Regulations Para. 68 — 

Constable In charge of Police outpost — No 
breach of duties laid down In Para. 68 of Police 
Regulations — Personal acts of the constable can 
render him unfit for being retained In the force. 

Action under S. 7 of Police Act is essentially 
a disciplinary action. The very nature of the 
employment and service of a Police Officer is 
such that any grave laches or misconduct on 
his part renders him unfit for proper discharge 
of his duties. The intention of the legislature, 
when it enacted S. 7 of the Police Act was that 
if a person belonging to the police force is base 
or commits crimes he is certainly unsuited for 
discharging his duties and would render himself 
unfit for retention in the police force by his own 
improper act and conduct: AIR 1960 Bom 285, 
Fojl.: AIR 1959 All 26, Distinguished. 1963 All 
LJ 1030. 

——S. 7 — U. P. Police Regulations, Para. 486 

— Cognizable offence by constable not prlma 
fflcle made out — Departmental Inquiry Is com¬ 
petent without following procedure prescribed In 


Chapter 14 of Criminal P. C. 
1. P. Police Regulations docs 


— Para. 486 ol 
not apply. 


. nere u cannot be said that there was a 
pnma facie evidence against the head constable 
in charge ol police outpost having committed a 
cognizable offence, departmental enquiry under 
S. / of Police Act is competent without follow, 
mg the procedure prescribed in Chapter 14 0 f 
Criminal P. C. Mandatory provisions of R. 1 0 f 
Para. 486 of U. P. Police Regulations do nol 
apply. 1963 All LJ 1036. 


-S. 7 — U. P. Police Regulations, Paras. 483 

and 484 — Complaint alleging misconduct and 
bribery against Police Sub-Inspector in U P 
received by District Magistrate — Power to 
order magisterial enquiry — Revisional jurisdic¬ 
tion of High Court — Non-compliance with pro¬ 
viso to S. 202 ( 1 ) by District Magistrate — En- 
quirv if vitiated. See Criminal P. C. (1898) 
S. 202 ( 1 ), Proviso. 1962 (2) Crl U 464: AIR 
1962 AH 456. 

-S. 7 — U. P. Police Regulations — Manda¬ 
mus writ of — Administrative act — Disregard 
of mandatory provisions of law — High Court 
can interfere. See Constitution of India. Arti¬ 
cle 226. 1962 (1) Crl U 647: AIR 1962 AH 216. 


-s. 7 —; U. P. Police Regulations, Para. 479 

■7 Jurisdiction of subordinate authority not ques¬ 
tioned before the authority — Question of juris¬ 
diction cannot be raised for first time before 
High Court, when it depends upon investigation 
of facts. Jurisdiction of Dy. S. P. to hold depart- 
mental inquiry not questioned before any of the 
subordinate authorities cannot be raised in writ 
petition. See Constitution of India. Art. 226. 
AIR 1961 AH 169. 


-S. 7 — U. P. Police Regulations, Chop. 32, 

Para. 486 — Information regarding committal of 
cognizable offence by petitioner a police officer 

— Non-registration of, is irregularity — Inquiry 
by Circle Inspector on orders of Superintendent of 
Police — No information laid before Magistrate 

— Departmental inquiry — No regular judicial 
trial — Petitioner held prejudiced — Criminal 
P. C. (1898), Chap. XIV, S. 157. AIR 1958 All 
584. Rel. on. AIR 1961 All 169 (170 to 173) 
(PI B) (Prs 8, 11, 13, 17). 

-S. 7 — Police Regulations, Para. 486 — Dis¬ 
missal of police officer — Procedure. 

Where the police officers who were appointed 
to the Police Force under Section 2 of the Police 
Act were dismissed by the Police authorities as 8 
result of a trial under Section 7 of the Police 
Act because they have been found guilty of re¬ 
missness of duty and unfitness for the same, 
within the terms of Section 7 of that Act, the 
dismissal is not one in the exercise of general 
power but is in the exercise of power vested in 
them under the Police Act. The dismissal should 
be in conformity with the requirements of the 
Act and the rules framed thereunder. If the dis¬ 
missal is not in conformity with the requirements 
of lhe Act or the rules, it must he held to be bod 
and cannot be allowed to stand. Even if there p 
any general power of dismissal, it is of no avail 
because it has not been exercised. AIR 1960 Bom 
14 and AIR 1961 All 315, Distinguished. 1961 (2l 
Cr LJ 327 fAII). 

-S. 7 — Police Regulations, Para. 486 (I) and 

(III) — Cognizable offence by police officer — 
Procedure. 

The whole Para. 48G has to be read together 
and the third sub paragraph has to he interpreted 
keeping in view the other two sub-paras. It can* 
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not, therefore be said that when an allegation 
about committal of a cognizable offence was 
made against a police officer it was open to the 
Superintendent of Police to start proceedings 
under sub-para. (Ill) without having any regard to 
the provisions of sub-para. (II. If the offence 
which the police officer was alleged to have com¬ 
mitted was a cognizable offence, sub-para. (I) is 
attracted and without following its provisions, it 
is not open to the Superintendent of Police to 
start proceedings under sub para. (Ill) against 
him. Where the provisions of Para. 486 (I) of the 
Police Regulations are not observed the pro. 
ceedings against him stand vitiated. AIR 1958 All 
584. Rel. on. 1961 (2) Cr U 327 (All). 

-S. 7 — Police Regulations, Regn. 486, Para. 


1 (6) — Criminal Law (Amendment) Act (1952), 
Ss. 7, 8 — Offence of bribery triable exclusively 
by Special Judge — Final report under S. 1.73, 
Criminal P. C.. can be accepted by District 
Magistrate — Departmental Inquiry under Para. 
486 of Polirc Regulation is not barred — (Pre¬ 
vention of Corruption Act (1947), S. f (2) ) — 
(Penal Code (I860), S. 161) — (Criminal P. C. 
1898), S. 173). Sec Criminal Law (Amendment) 
Act (1952), S. 7. 1960 Crl U 1290: AIR I960 
All 618 (DB). 

-S. 7 — U. P. Police Regulations, Chap. 32, 

Para. 486 — Scheme and scope of. 

In the absence of prejudice-to the police offi¬ 
cer concerned, the omission to make a preli¬ 
minary enquiry under Para. 486 (III) of U. P. 
Police Regulations does not invalidate the sub. 
sequent proceedings. AIR 1960 AH 304 (312) 
(PI E) (Pr 30). 

-S. 7 — Police Regulations, Paras. 490 

(1), 479 (d) (c) (f) — Scope — Dismissal of 
Constable — Departmental enquiry — Deputy 
Superintendent of Police can record evidence of 
witnesses — There Is no Infringement of prin¬ 
ciples of natural Justice in such case — After 
show cause notice constable not asking Superin¬ 
tendent of Police to examine witnesses afresh — 
He cannot raise question of prejudice later on. 

Paragraph 490 must be read in conjunction 
with Para. 479. The Deputy Superintendents of 
Police conlemplatcd by Cl. (f) of Para. 479 are 
Superintendents for the purposes of recording 
the statements under Cl. 1 (h) of Para. 490. As 
the Police Regulations permit an enquiry or a 
departmental trial to be held by a Deputy Super¬ 
intendent of Police, there can be no ques¬ 
tion of the infringement of any of the principles 
of natural justice on the ground that the enquiry 
was not held by the Superintendent of Police him¬ 
self. It cannot be laid down as a rule for all time 
and for all cases that if the punishing authority 
had not Ihe opportunity of seeing the demeanour 
of the witnesses a departmental enquiry or trial 
is vitiated. Further if the dismissed Police Con¬ 
stable had a right after the show cause notice 
had been issued to him to make a request to the 
Superintendent of Police that the statements of 
the witnesses who had been examined by the 
Deputy Superintendent of Police be recorded by 
the Superintendent of Police afresh, and he does 
not exercise such right he cannot later on say 
Prciudiecd. AIR 1958 SC 398; AIR 

E S 47 n* 1956 AWR 325, Dist.; AIR 

1958 Cal 470, Diss. from. ILR (I960) 2 AH 131. 

’ P- Police Regulations, Para. 228 

T Interference with administrative orders — 

SSf n,n % 0f , h !? lory sh ? cl under Par «- 228. U. P. 

Regulations against person having only one 
prosecution — Action is without jurisdiction — 


High Court will interfere. See Constitution of 
India, Art. 226. 1960 All LJ 637. 

--S. 7 — U. P. Police Regulations, Chapter XIV, 

Rcgns. 165 (vi) and 166 — Effect of — Gold, 
seized by police, and kept in police malkhana 
and not transferred to treasury — No vioJ^Uon 
of regulations. 1960 AI1 WR (HC) 394: 1960 AH 
LJ 529. 

-S. 7 — U. P. Police Regulations, Ch. 31 — 

Rules under — Validity — If discriminatory — 
Ihe rules mentioned in Ch. 31 of the Police Re¬ 
gulations arc not discriminatory. See Constitu¬ 
tion of India. Art. 14. AIR 1959 All 569. 

-S. 7 — Dismissal of police officer — Depart* 

menial enquiry — Rules governing — Admis¬ 
sibility of hearsay evidence — (U. P. Police Re¬ 
gulations, Regn. 490, Rr. 1, 3) — (Constitution 
of India, Art. 311). 

Section 7 makes il clear that the powers con¬ 
ferred upon the officers named therein are to 
be exercised subject to such rules as the State 
Government may make. Regulations 489 to 494 
of the Uttar Pradesh Police Regulations are rules 
made bv the Slate Government under that sec¬ 
tion with regard to the conduct of departmental 
trials. The powers of punishment vested in a 
police officer by S. 7 arc, therefore, dependent 
upon the observance at the departmental enquiry 
of Ihe provisions of these regulations. Further, 
Rules 1 and 3 of Regn. 490 make it sufficiently 
clear lhat hearsay evidence is inadmissible and 
that documents which it is proposed to make 
exhibits (unless they are certified copies of public 
records, or are of a formal nature or are admit¬ 
ted) must be proved. It cannot, therefore, be 
argued that in a departmental enquiry the tri¬ 
bunal is entitled !o base its conclusions on such 
material as it Ihinks (it, including in particulai 
hearsay evidence and document ary evidence the 
authenticity of which has not been established. 
A finding of the tribunal based on such inadmis¬ 
sible evidence cannot be sustained. 1958 All WR 
(HC) 758: 1958 All LJ 700: 1958 AH Cr R 516: 
(1959) 1 Lab U 105: 1950 Cr LJ 411: AIR 1959 
AH 223 (224) (Prs 2, 3) (DB). 

-S. 7 — U, P. Police Regulations, Regn. 228 

— Jurisdiction to start history-sheet of criminals 

— Requisites. 

The jurisdiction to start a history-sheet of a 
criminal arises from the fact that the particular 
person is considered or thought to be a confirmed 
or professional criminal for which there should 
be some basis or material. Where there is com¬ 
plete absence of any such material the action in 
starting a history-sheet will not only be illegal 
but without jurisdiction too. I960 All Cr R 302: 

Sv" An X 1980 A " WR (HC) 472: ' ILR 

1 — , U * **• Po,lfe Regulations, Regn. 400 
|5| — Departmental enquiry — Discretion to re. 
f“se to call defence wltencsscs — (Constitution of 
India, Art. 311). 

Sub-para. (5) of Regulation 490 vests the 
Superintendent of Police with the discretion to 
refuse to allow certain witnesses to be called to 
give evidence, and the High Court will not in¬ 
terfere under Art. 226 with the exercise of that 

v or ?!? an not exercised arbitrari¬ 

ly? Jo un ' udicia > manner. The Superintcn- 
# may well be justified in declining 

denot ?i numbcr of " i,n esscs who will all 
tba lnJi ho T c ma,lcrs - bu > if he comes to 
ISr * hnt some only of the witnesses 
£hom the officer charged desires to call should 
\ summoned then it is not he but that officer 
who should have the right to decide which are 
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o be the witnesses who should be called. Where 
the Superintendent of Police conducting the en 
qu.rv comes to the conclusion that some only of 
the defence witnesses should be summoned but 
does not afford any opportunity of selection to 
the officer charged, the officer charged is preju¬ 
diced in his defence and the order of dismissal 
passed on the basis of the enquiry cannot be 
sustained. 1958 All LJ 205: (1958) 2 Lab U 
27: 1958 All WH (HC) 265: 1958 All Cri R 217: 
AIR 1958 All 607 (608) (Pt A) (Prs 2, 3, 4) (DB). 


-S. 7 — U. P. Police Regulations, Para. 486 
— Non-compliance — Effect — (Criminal P. C. 
(1898), Ss. 157 and 173). 


Where the allegation in the complaint made 
to the Superintendent of Pf.lire was that the 
Sub-Inspector of Police concerned wanted to 
search the potli containing the currency notes 
and. therefore, the complainant made oyer the 
potli to the officer and that the officer after 
counting the notes returned them to him but that 
he found that the total amount returned to him 
was short by a certain amount the allegation 
amounts not to a complaint of an offence under 
S. 403 but of an offence under S. 409 which is 
cognizable offence. If no complaint is. therefore 
registered and no report under S. 157. Criminal 
P. C.. is sent to the District Magistrate or ac¬ 
cepted by him in the case against the Sub-Ins¬ 
pector and the Sub-Inspector is dismissed, there 
is a non-compliance with the express provisions 
of Para. 486 of U. P. Police Regulations and also 
a denial of opportunity to the officer to have 
the question of fact determined in his favour 
at a judicial trial. ILR (1958) 1 All 187: 1958 
All LJ 410: 1958 Cr LJ 994: 1958 All WR (HC) 
649: 1958 All Cr R 353: AIR 1958 All 584 (586) 
(PI A) (Pr 4) (DB). 


-S. 7 — U. P. Police Regulations, Para. 486 

— Scheme of Para. 486 — Power of Superinten¬ 
dent of Police to hold departmental Inquiry. 

The facts which constitute an offence under 
S. 7. Police Act may also constitute a cognizable 
offence. In that event (unless the first proviso 
to sub-para. 1 applies) a case under the appro¬ 
priate section must be registered in a police sta¬ 
tion under sub-para, of para. 486 dealt with under 
Chap. 14 of the Cri. P. C. The offender mav not. 
however, be brought to trial for investigation mav 
be refused under S. 157 (II (b) of the Code or a 
prosecution may not be instituted on the ground 
that the evidence is insufficient. In either of 
these cases there is no reason why the Super¬ 
intendent of Police cannot proceed departmental- 
lv against the officer concerned. 1957 All LJ 
603: 1957 All WR (HC) 646: (1957) 2 Lab LJ 
470: AIR 1957 All 767 (769) (Pt C) (Pr 12) 
(DB). 

-S. 7 — U. P. Police Regulations, Paras. 470 

and 490 — Offence committed by Sub-Inspector 
under S. 7, Police Act — Enquiry by Superin¬ 
tendent of Police — Validity. 


There is nothing in the Police Regulations re 
quiring the Inspector-General of Police himself 
to hold the trial in respect of an offence under 
S. 7 of the Police Act committed by a Sub-Ins¬ 
pector. It provides for the holding of such trials 
bv a Superintendent of Police. 1957 All LJ 603: 
1957 All WR (HC) 646: (1957) 2 Lab U 470: 
AIR 1957 All 767 (770) (Pt F) (Pr 10) (DB). 

_S. 7 — U. P. Police Regulations. Para. 403 

— Application for transfer filed bv State — Affi¬ 
davit in support of application. Bv whom to 
be shown — Prosecuting Inspector whether police 
officer — Affidavit sworn by — Propriety. See 
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Criminal P. C. ( 18981 . S. 526. 1957 Cri LJ 4 ft«v 

AIR 1957 All 278. 

— s - J_ — U P. Police Regulations. Ch. 36 

1 ara. 537 — Discharge from service — When 
amounts to dismissal or removal — Discharge ol 
Police Sub-Inspector on probation under P. 537 

— Amounts to removal by wav of punishment . 
See Constitution of India, Art. 311 (2). AIR 1957 
All 241. 

S. 7 — U. P. Police Regulations. Para. 490 

— Preliminary enquiry before charge-sheet - 
Rigid to demand enquiry — (Constitution of 
India. Arts. 311 and 226). AIR 1957 All 217 
(218) (Pt A) (Prs 3, 4). 

-S. 7 — U. P. Police Regulations, R. 480 - 

Scope. 

Rule 480 is in the nature of the First Offenders 
Act. When offence is of a petty nature and is 
only committed once or twice, the person'con¬ 
cerned should he reprimanded. But where the 
person had been regularly indiciplined it cannol 
be said that recourse to R. 480 should be taken 
AIR 1957 All 217 (219) (Pt C) (Pr 6 ). 

-S. 7 — U. P. Police Regulations, R. 481 — 

Dismissal in cases where there Is no conviction. 

What R. 481 provides is that in case of con. 
vidion there would be no other penalty except 
the dismissal. But in other cases, where the 
officer considers that the conduct of the person 
concerned was of such a nature that his reten¬ 
tion in the force was undesirable, the officer 
can certainly dismiss him. This is a matter of 
discretion of the officer and no hard and fast 
rule can be laid down as lo what amount of in¬ 
discipline or misbehaviour will he enough lo dis¬ 
qualify him lor remaining in Ihe force. AIR 
1957 All 217 (219) (Pt D) (Pr 7). 

-S. 7 — U. P. Police Regulations, Ch. 32 - 

Reasonable opportunity to produce defence — 
Discretion of enquiry authority. 

Under the provisions of the Police Regulations 
il is open lo the inquiring authority to permit 
the employee to produce defence witnesses whom 
for the reasons given in writing the inquiring 
authority considers necessary. 

Held, that it was within Ihe discretion of the 
inquiring auhority to consider whether the evi¬ 
dence of all the 32 witnesses intended to be pro¬ 
duced by Ihe applicant was relevant to the in¬ 
quiry or not. After having considered the whole 
matter, Ihe inquiring authority thought that for 
the purposes of the proper defence of the case, 
it was sufficient for Ihe applicant to produce 
eight witnesses. Under the circumstances it can¬ 
not be said that no reasonable opportunity was 
given to the applicant to produce his defence. 
1956 All WR (HC) 769: 1957 All U 62: (1957) 

2 Lab LJ 9. 

-S. 7 — U. P. Police Regulations, Chap. 32, 


Para. 486 — Scheme and Scope of. 

The entire scheme of Para. 486, appears to be 
that in cases of cognizable offences if the police 
receives information of Ihe commission of an of¬ 
fence by a police office* the procedure under 
sub-section (1) is to be followed. In the cases 
of non-cognizable offences the procedure under 
sub-section (2) is to be followed. There is an 
additional power given to the Superintendent o> 
Police to direct a preliminary inquiry bv an om- 
cer if he thinks necessary to take action on n» 
own knowledge or suspicion in respect ot m 
offences under S. 7 or non-cognizable offence ‘“j 
eluding one under S. 29. Paragraph 486 cannoi 
be interpreted to mean that in cases of cogm 
zable offences which is the subfect-matter of a 
departmental trial under S. 7 necessarily the pro 
cedure under Para. 486 (1) is to be followed 
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before the departmental trial takes place and in- 
dependents it is not open to the Superinten¬ 
dent of Police to act under sub-clause (3). All 
these clauses are independent. 1956 All WR 
(HC) 759: 1957 All LJ 62: (1957) 2 Lnb LJ 9. 

-S. 7 — 0. P. Police Regulations, Para. 490 

— Scope of Inquiry — Procedure. 

The entire scheme of Para. 49ft is that the first 
stage of inquiry is to he conducted !>v an officer 
other than the Deputy Inspector-General of Police 
and he has got to give his findings hut as the 
Deputy Inspector-General is the officer who has 
to pass an order of removal he has to give his 
own findings after considering the materials sub 
milled to him liv the Superintendent of Police, 
and before he gives anv such finding the condi¬ 
tion necessary is that the statement of the offi¬ 
cer should be recorded. He has further to give 
notice to the officer concerned to show cause 
against the punishment proposed. He can make 
up his mind as regards the appropriate punish¬ 
ment after the receipt of the recommendation of 
the Superintendent of Police and it is for that 
purpose that a special rule has been laid down 
in Para. 49ft (8) (hi that a copy of the enquiry 
officer's finding is to he delivered to the officer 
concerned at least one week before he records his 
settlement. 

Held, that there was proper compliance with 
the provisions of Para. 49ft (81 (hi of the Police 
Regulations. 1956 All WR (HC) 759: 1957 All 
U 02: (1957) 2 Lnb U 9. 

-S. 7 — U. P. Police Regulations. Para. 49ft 

(I) (b) — Delegation of powers to record state, 
men!* — Legality. (1956) 2 Lnb LJ 146: 1950 
Crl LJ 1147: 1950 All WR (HC) 325: 1956 All 
U 447: AIR 1956 All 578 (579) (Pi A) (Pr 4). 


——S. 7 — U. P. Police Regulations, Para. 470 
(f) — Authority of Deputy Superintendent o| 
Police to conduct enquiry under S. 7 — Dura¬ 
tion. 

What Para. 479 (f> of the Police Regulations 
means is that the authority granted by the Deputy 
Inspector-General of Police of a particular range 
to a Deputy Superintendent of Police to conduct 
an inquiry under S. 7. Police Act is operative 
only so long as the Deputy Superintendent of 
Police is working within that range. As soon 
ns he is transferred to some other range, the 
authority ceases to be operative. It is not a case 
nr withdrawal of the authority. The authority 
in its own force becomes inoperative as soon as 
the Deputy Superintendent of Police is transfer¬ 
red to some other range. In such a rase a fresh 

S*"”' 1055 A " U 748: AIR 

1856 All 172 (173) (Pt A) (Pr 61. 


11919). S. »r>-B — Police Sub-Inspector appointed 
in 1931 bv Inspector-General of Police dismissed 
bv Deputy Inspector General — Dismissal order 
passed under Police Regulations made under 
Police Act (18611. S. 7. when old Government of 
India Art was in force- — Police Regulations per. 
mitting dismissal of Crown servant bv authority 
subordinate to appointing authority are invalid ab 
initio — Subsequent order of dismissal bv Ins¬ 
pector-General — Sub-Inspector is not entitled to 
declaration that his dismissal was invalid ana that 
he continued in service — Specific Relief Act 
(18771. S. 42. AIR 1950 All 212 (DB). 

5. Interference. 

-S. 7 — Punishment under — Discretion — 

Interference bv High Court. It is not within the 
province of the High Court under Article 226 to 
interfere in the quantum of punishment awarded 
to a delinquent Government officer under Police 
Act. See Constitution of India. Art. 226. 1960 AH 
LJ 31ft. 

-S. 7 — Punishment — Discretion — Power 

of Court to Interfere. 

Where the record and the behaviour of a mem. 
her of the police force showed that the indisci¬ 
pline mentality was lingering in him. it could nol 
be said that the Deputy Inspector-General ol 
Police while awarding the sentence of dismissal 
exceeded his powers given to him under S. 7 of 
the Police Act. What should be the punishment 
if there was uegligencc or indiscipline was a 
matter which could best he decided by the ofTi. 
cers themselves and it was not for the Court to 
decide the nature and the amount of punishment 
If Section 7 had not applied at all. then it would 
have been an entirely different matter. AIR 1957 
All 217 (218) (PI B) (Pr 5). 

-S. 7 — Departmental enquiry and dismissal 

under Police Act. 1861 — Jurisdiction of Courts 
to interfere — It is nol open to the Court to 
enter into or examine the correctness of the 
findings arrived at bv the D. I. G. of Police or 
the Superintendent of Police in departmental 
enquiry conducted against a Sub-Inspector of 
Police, under the Police Act (1861) and th e regu¬ 
lations thereunder, or the merits of the order of 
dismissal. See Civil P. C. (1908), S. 9. AIR 1954 
AH 487 (DB). 

— S. ? — Constitution of India. Art. 227 — 
Relief under — Nature of — Petition based on 
technical ground — Rules of natural justice nol 
violated — No interference. See Constitution ot 
India. Art. 227. AIR 1956 Bom 545 (DB). 


IT S * jL 77. p * Po,,ce Regulations (1944), 
Para, 470 (b) — Powers under — Orders of dls- 
mlsanl of Sub-Inspector by I. G. of Police — 
Validity. 

■-Powers of Inspector-General of Police and the 
Deputy Inspector-General of Police under pnra- 
graph 479 (b) with regard to punishment to be 
inflicted on Sub-Inspectors are concurrent and 
both have the right to punish Inspectors of 
Police. The Inspector-General of Police had 

, uS7 n .J ind . er t. ,he po,ice "dilations in 
force in 1944* the nght to pass an order of dis¬ 
missal of a Sub-Inspector of Police 1954 All 
WR (HC) aw. *054 AH LJ 308: AIR 1*54 M\ 
487 (48§) (PI D) (Pr 12) (DB). 

U c P -. Po,ic ® Regulations (1044). 

164 “ S , ea ? h Requirement as to wit- 
T Sa * ls f°e*i°n of. See Criminal P C 
(1898). S. 51. 1954 Crl U 188: AIR 1054 AH 106. 

tionf‘ n 0{ India ' Act fl®35). Sec- 
lions 240 and 243 — Government of India Act 


SECTION 8 

~ s - 8 — Police Regulations. Para. 497 — Con 
stable does not cense to be Police Officer bv rea 
son of his beinc suspended from office - 
Superintendent of Police can ask him to live in 
™' ce . 11 ,i ;, c * during period of his suspension. 
1965 All Crl R 11: 1964 All WR (HC) 739. 

-—S. 8 — Subordinate Police Officer — Condi, 
lions of service. 

In the case of Subordinate Police Officer, (be. 
fore Constitution) his conditions of service are 

SEfS bV 5 hC r Act relntine ,0 ,he subordinate 

r's/iTR , s ,s &, n D B ; fA " 1,0,51 
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should be given an opportunity to show cause as 
to why he should not be dismissed and the ordei 
of dismissal cannot be legally passed in a pro¬ 
ceeding where he is required to show cause as 
to why he should not be removed. Heading Sec¬ 
tion 243 of the Government of India Act to. 
gether with the above provisions of the Police 
Act and the rules framed thereunder, it is cleai 
that such an order of dismissal passed is illegal 
and void. (1960) 2 Lab LJ 439: 1959 Pat LR 77: 
1959 BLJR 279: AIR 1959 Pat 326 (327, 328) 
(Pt C) (Prs 6, 8) (DB). 

S. 8 — Scope— Non-production of certificate) 
— Presumption. 

Section 8 requires a certificate under the seal 
of the I. G. to be given to the officer on his ap¬ 
pointment to the Police force and in the absence 
of I. G. in the State when the officer was appoint¬ 
ed it cannot be presumed that he was appointed 
bv the State Government. See Criminal P. C. 
(1898), S. 197. 1957 Cr U 394: AIR 1957 Tripura 
18. 

SECTION 9 


Court on ground that facts alleged were not 
established— Officer dismissed from sen-ice after 
departmental enquiry — Dismissal is contrary to 
Hegualtion 241. See Police Act (5 of 1861) Sec. 
lion 7. ('61) 1951 Nag U 693 (DB). 

-S. 12 — Scope and applicability. 

Where Police Officer has been dismissed from 
service by the D. S. P. on the sole ground that 
he committed an offence of rape, and the police 
officer was acquitted of that charge bv the Court 
of Session not on any technical ground but upon 
the view of the facts taken by the jury, dis¬ 
missal is contrary to Police Regulation 241 See 
Constitution of India. Art. 311. ('51) 1951 Nag 
LJ 593 (DB). 


——Ss. 12 and 23 — Punjab Police Rules. 
R. 23.4 — Sun-eillance Register No. 10 — Keep 
ing of. not unconslitulional — (Constitution of 
India, Arts. 14 and 19 (11 (d) ). See Punjab 

Police Rules. Rule 23.4. 1959 Crl LJ 900: AIR 
1959 PunJ 323 (DB). 


SECTION 13 


-S. 9 — U. P. Police Regulations, Para. 505; 

Second proviso — S. 9 restricts right ol police 
officer to resign — No conflict between S. 9 and 
Para. 505, U. P. Government's Notification, 
dated 26th December, 1959 Inserting Para. 505 

— No mention of Art. 309 of Constitution in 
notification — Paragraph 505 held not Invalid- 
Constitution of India, Art. 309. 

There is no conflict between the provision of 
Section 9 and Paragraph 505 of Police Regula¬ 
tions. Section 9 does not create independent right 
of resignation. On the contrary, it contains a 
restriction on the common law right of Police 
Officers to resign from service. It is not, there¬ 
fore correct to say that Sec. 9 gives a Police 
Officer a right to resign on giving two months' 
notice without further restrictions. It is open to 
the competent authorities to place further restric¬ 
tions on the right of police officers to resign 
from sendee. 

Under Article 309 of the Constitution the Gov¬ 
ernor may make rules regulating conditions of 
sendee of persons employed in the State. A rule 
restraining the right of resignation is a rule 
regulating conditions of sendee such a rule could 
he made by the Governor under Art. 309. So al¬ 
though the Government notification, dated 26th 
December, 1959. amending the Police Regulations 
by inserting Para. 505 makes no mention of Arti¬ 
cle 309, Paragraph 505 of the Police Regulations 
may be sustained under Art. 309. The Second 
Proviso to Paragraph 505 of Police Regulations is 
valid. AIR 1962 SC 204. Foil. (1963) 6 Fac LR 
365: (1905) 1 Lab U 121: AIR 1904 All 121 (123) 
(Pt A) (Pr 20). 

-S. 9 — Interpretation of — Notice served 

along with resignation — Not proper — Notice 
must precede resignation. (1905) 1 Lab LJ 121: 
(1903) 0 Fac LR 305: AIR 1904 All 121 (123) 
(Pt B) (Pr 22). 

SECTION 12 

•-Ss. 12 and 2 — Scope — Standing Order 

No. 46, D/- 20-10-1949 issued bv Inspector-Gene¬ 
ral of Ajmer — Has no statutory basis or legal 
efficacy as n service condition — Holder of offi¬ 
ciating post reverted to his substantive post — 
There is no breach of condition of service. ILR 
(1961) 11 Raj 260, Reversed. See Police Act 
(1861), S. 2. AIR 1964 SC 1361. 

-S. 12 — Police Regulation (M. P.), R. 241 

— Police officer tried and acquitted by Criminal 


-S. 13 — Scope and effect of — If Imposes 

obligation on police officers which could be en# 
forced by writ of mandamus. 

Section 13 gives a statutory protection to the 
authorities if thev act in the manner provided 
therein. It imposes no obligation on any of them 
to exercise the power if thev do not consider it 
necessary to do so.'It cannot be forced by writ 
of mandamus. See Constitution of India, Arti¬ 
cles 132 (1) and 133 (1) (c). 53 Cr U 1039: AIR 
1952 Pal 380 (DB). 

SECTION 15 

•-S. 15 (5) — Validity — If discriminatory. 

Where an exemption was granted under S. 15 

(5) of the Police Act, to the Harijan and Muslim 
inhabitants of the villages in which an additional 
police force was stationed, from the levy of the 
cost of the additional force: Held, that the 
exemption discriminated against the law-abiding 
members of the other comminities and in favour 
of the Muslims and Harijan communities (assum¬ 
ing that everv one of them was peace loving and 
jaw'-abiding) on the basis only of “caste 1 or 
‘religion". The exemption was therefore contrary 
to Article 15 (1) of the Constitution and must be 
struck down. AIR 1955 Raj 5, Affirmed. See Con¬ 
stitution of India, Art. 15 (1). AIR 1900 SC 1208. 

-S. 15 (5)—Even though the provision of the 

Act mav be widely worded, it is not necessarily 
void. In case, however, the discretion is abused 
such exercise of discretion can be challenged and 
annulled under Art. 14 of the Constitution. See 
Constitution of India, Art. 14. AIR 1955 All 9 
(DB). 

-S. 15 — Proclamation levying punitive tax 

under sub-section (1) — Validity of — Grant of 
exemption under sub-s. (6) — Procedure for — 
Exemption can only be granted to a person or 
class or section of Inhabitants of disturbed area 

— Proclamation fixing liability for such tax only 
on persons mentioned In the proclamation — Re* 
verses the process laid down by sub-ss. (3) ana 

(6) and consequently Illegal — Proclamation held 
discriminated against persons mentioned therein 

— Offended against Art. 14 of the Constitution. 

The scheme of the various sub sections in Sec¬ 
tion 15 of the Police Act (1861) indicates that 
exemption from payment of punitive tax can be 
granted to such inhabitants or class or section of 
such inhabitants, who were not responsible for 
the conduct which may have necessitated the 
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increase in the Police Force in that area. Hence 
proclamation, making only persons mentioned 
therein liable for the cost of additional Police 
Force quarlered in the disturbed area concerned 
reverses the procedure to be followed under Sec¬ 
tion 15 of the Police Act (1861). in granting the 
exemption from payment of the costs and is not 
in accordance with what is required under Sec¬ 
tion 15 of the Act. 

Held, on facts, that the order of the Govern¬ 
ment making only the persons specified in the 
notification liable to bear the cost of additional 
Police Force and exempting the members of the 
opposite faction living in the same area though 
there were several cases pending against them, 
was discriminatory and oflended Article 14 of the 
Constitution. AIR I960 SC 1208, Ref. W. Ps 
Nos. 520, 528, 547, 576. 581 and 585 of 1962; W. 
Ps. Nos. 342 and 555 of 1963 (Andh Pra), Ap¬ 
plied. Held, further, that on the material on re¬ 
cord it could not he held that the appellants had 
participated in the instances alleged against them, 
for not being granted the exemption from pay¬ 
ment of the punitive tax and consequently Gov- 
emment's refusal to exempt them under S. 15 (5' 
of the Police Act was not justifiable. (1965) 2 
Andh WR 294: 1965 Mad U (Crl) 708: 1986 Cr 
U 741: AIR 1966 Andh Pra 204 (207, 208) 

(Prs 4, 5, 6, 8) (DB). 

-S. 16 — Validity — Section does not offend 

Art. 14 of the Constitution. 

Section 15 of the Police Act is perfectly cons¬ 
titutional and does not offend Art. 14 of the 
Constitution. Regarding sub-section (1) no excep¬ 
tion can be taken to it. Sub-scction (2) is also an 
innocuous provision. Sub section (3) does not 
impose any tax or penalty upon the inhabitants 
of the disturbed arejt. It only makes them liable 
for payment of the cost of stationing of the addi¬ 
tional police force. The amount of cost is a fixed 
amount which can be ascertained and determined 
any moment. The State Government does not 
propose to realise from the inhabitants anything 
more than the actual cost for the employment ot 
the additional police. Therefore, sub-section (3) 
cannot be challenged either on the ground of 
arbitrariness or on the ground of imposition of 
penalty. Sub section (4) is equally good in law. 
Sub-section (5) has to be read and construed 
along with other provisions of Section 15. So 
construed the sub-section does not lav down any 
principle or policy for the guidance of the exer¬ 
cise of discretion by Government in respect of 
exemption. The policy and principle of exemp¬ 
tion under sub-section (5) can be deduced from 
the purpose and object of stationing the police 
force, as indicated in sub-section (1) of S 15 It 
cannot, therefore, be said that the State Govern¬ 
ment has been vested with absolute unfettered 
authority to grant exemption and that sub-s. (5) 
is discriminatory and violative of Article 14 of 
the Constitution. AIR 1958 SC 956 and AIR 1955 

XL 9 n ? n . d M 5< Rc, ‘ on; AIR 1956 p al 
Si “p. b”(P?“ (DBi AIR P ‘" 503 ,5M ' 
-S. 15 — Scope — Notice — Necessity. 

,h * Policc Act it is not essential to in- 
V' 1llaecrs before «hev can be asked to 
pay the expenses of the additional police S 15 

W P h !f S ,L atc Govcrnm ™t no option in * the 
matter of the manner of notification. The pro¬ 
clamation has to be notified in the Official 
Gazette but with regard to any other means the 
Jf Government is Riven full liberty and if the 
«ir e mf ver ?5? en .! so chooses it mny content It 

Thenffo^e? ,he 0iricinl Gazette Son,, 
therefore, the mandatory provision is confined 


to the publication of the proclamation in the 
Official Gazette. The rest of the section is merely 
directory. AIR 1951 SC 467. Distinguished; (1901» 

1 KB 673, Rel. on. 58 PunJ LR 120: ILR (1956) 
PunJ 128: AIR 1957 PunJ 13 (13) (PI A) (Prs 2, 
3). 

-S. 15 — Imposition of punitive police force 

— Decision by Government — Interference by 
Court — (Constitution of India, Art. 226). 

Under Section 15, Police Act, it is for the State 
Government to decide whether there is such con¬ 
duct or misconduct of the inhabitants in an area 
because of which it is expedient to increase the 
number of police. It is beyond the jurisdiction of 
the Courts to interfere except where power has 
been exceeded or abused. (1903) 87 LT 732; AIR 
1943 Lah 41 (44, 45), Foil. 1955 Cr U 733: 66 
PunJ LR 533: AIR 1955 PunJ 103 (104) (Pr 4). 

-S. 15 — Validity — (Constitution of India, 

Art. 14). 

In view f of the clause of sub-section (1) of Sec¬ 
tion 15 of the Police Act, sub-section (5) of the 
same section does not offend against Art. 14 of 
the Constitution. ILR (1954) 4 Raj 47: 1954 Raj 
LW 750: AIR 1955 Ra] 6 (6) (Pt B) (Pr 3) (DB). 

-S. 16 — Rajasthan Government Order, 

dated 31-5-1952 — Validity — (Constitution of 
India, Art. 15). 

The exemption from liability to bear any por¬ 
tion of the costs on account of the posting of any 
Additional police force, granted to Hariian and 
Muslim inhabitants because they were Muslims 
or Harijans and therefore peaceful, cannot stand, 
as it offends against Art. 15 of the Constitution. 
Therefore, the order exempting Harijan and Mus¬ 
lim inhabitants of the. area declared to be in a 
disturbed and dangerous state under the order of 
31-5-1952, was illegal. ILR (1954 ) 4 Rn| 47: 1954 
Ra] LW 750: AIR 1955 Raj 6 (6) (PI C) (Pr 4) 
(DB). 

SECTION 15-A 

S. 16-A (3) — Even though the provision 
may be w-idcly warded, it is not necessarily void. 
In case, ho\vcver, the discretion is abused such 
exercise of discretion can be challenged and 
annulled under Article 14 which includes within 
w V rZT, t -°' h ® x ? cu ' ivc and legislative acts. 

0 (DB) ° ,0n ° f Ind ‘ a ' Ar, ‘ I4- AIR 1956 Ml 

SECTION 17 

17 ’ r 29 w 35 —Magistrate and office 

V^rd ah" ° f > Ma8i i! ra,e - ^(Terence - 

(Words and Phrases) — There is a vital differ. 

Phrnse b ^n Cn o(T> phrase .‘! a Magistrate" and the 
phrase an officer exercising the powers of a 

Magistrate The bare word “Magistrate" includes 

a Person who does not enjoy all the powers of a 

expressions b “a n e, offI S e Sorne °. f . ,hcm ' whereas the 

1058 Crl U 174: AIR 1050 All 0fl A (SB)? 81 * S ‘ ' 

pon~ Ss of 

onLwr^"Lmb?v t “ioT n «lirH ,! , in >’ o' 

oc.00 oppear i*,„ oild) 
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of police officers should he made only when and 
where the public peace or tranquillity is threaten 
ed or disturbed. Therefore, the crimes or offences 
must be of such a nature that public peace or 
tranquillity is threatened. 

In 1861 when the Police Act came into force 
there was no Criminal Procedure Code and no 
provision like the present Section 107 or S. 144 
of the Code of Criminal Procedure. It is. there¬ 
fore. necessary that a liberal and broad construe 
lion should be given to the meaning of the 
words '‘disturbance of peace” appearing in Sec 
lion 17 of the Act. The Court should not be too 
astute to conceive limitations on the idea of "dis 
turbance of peace” but must remain unfettered 
to decide on the facts of each case and determine 
whether in a particular case, disturbance of peace 
as commonly or ordinarily understood has taken 
place or is apprehended. 

Thus where the affidavit tiled bv the District 
Magistrate showed that there were five cases of 
rioting arising out of a large number of wagon 
breaking cases and, in fact, the local patrol party 
employed for duty to prevent such tampering 
with the railway wagons had even to resort to 
firing in three such cases: 

Held, that the condition of “disturbance of the 
peace” as specified in S. 17 of the Act existed to 
justify the appointment of special police officers 

AIR 1958 Cal 365 (368, 371) (Pt A) (Prs 13, 23). 

-S. 17 — Appointments under — Who are 

proper persons. 

As regards the persons who are primarily in 
tended to be appointed special police officers 
under Section 17. the express statutory require¬ 
ment under Section 19 is that they have to be 
residents of the locality in which the disturbance 
has occurred or is threatened. A non-resident 
therefore, clearly is not a proper person to Iv* 
appointed special police officer under the section. 
Further, a criminal cannot be considered to be 
a suitable person. Appointments of criminals to 
be special police officers under the Police Act do 
not make either for efficiency or even serve 
the primary object of reducing the crimes men 
tioned in S. 17 of the Act. It may gravely imperil 
the morale of the people and the police alike. 

Held, on facts that as the Government had ap¬ 
pointed the petitioner describing him mistakenly 
as criminal but in fact he was not found to be 
a criminal, the appointment was not bad. Held, 
further that after all, what Section 17 required 
was that a suitable person should be appointed 
as special police officer and so long as he was 
in fact suitable, the appointment could not be 
had on the ground that the Government pro¬ 
ceeded on a different basis or a mistaken view of 
the fact. AIR 1958 Cal 365 (370) (PI B) (Pr 18). 

-S. 17 — Appointments under, after Constitu¬ 
tion — Validity — (Interpretation of Statutes) — 
(Constitution of India, Art. 372, Seventh Schedule, 
List 2; Entries 1, 2). 

A statute is nol to be regarded as a deed or 
document of grant. So long as a statute of com¬ 
petent authority and validity creates an institution 
and so long as the statute itself remains effective, 
the subsequent disappearance of the original 
legislative authority does not make the statute 
ipso facto inoperative. II is still less so when 
the Constitution, bv Article 372 (1). expressly 
provides for the continuance of laws existing at 
the time of passing of the Constitution. A statuto 
is perpetual unless it is expressly or bv necessarv 
implication made temporary. 

Thus an order appointing certain person as a 
special police officer under section 17 of the 
Police Act, 1861. made on the 28th July, 1964, is 


a valid appointment although made by the 
Superintendent of Police and the District Magis. 
Irate subsequent to the Constitution, because at 
the time when the Police Act was passed full 
powers had already been granted to these auth¬ 
orities like the Superintendent of Police and the 
District Magistrate to make these appointments 
and the force and vitality of the Police Act are 
continued bv Article 372 (1) of the Constitution. 
The fact that under the Constitution the subjects 
public order' and 'police' have ceased to be Cent¬ 
ral subjects and are now State subjects cannot 
affect the validity of the exercise of the powei 
granted under the Central Act. AIR 1958 Cal 365 
(371, 372) (Pt C) (Prs 26, 27). 


-S. 17 — Validity — If contravenes Arts. 19 

(1) (g) and 19 (1) (d) — (Constitution of India, 
Arts. 19 (1) (d), 19 (1) (g), 19 (5), 19 (6)). 

In a democratic State it is a worthy obligation 
of a resident of a lacality to be called up for 
service as a special police officer to help in re¬ 
moving the threat or breach of the peace of the 
locality in which he resides. It is a civil obligation 
of every citizen to discharge this duty to the State 
which gives him security, protection and oppor¬ 
tunity. It cannot be an unreasonable restriction 
on the citizen’s right to carry on his trade or 
business under Article 19 (1) (g) of the Constitu 
lion. Similarly the right of free movement undei 
Article 19 (1) (d) is also qualified bv sub-cl. (5) 
of that Article which permits operation of any 
existing law in so far as it imposes reasonable 
restrictions on the exercise of such rights. There 
fore, both under Article 19 (1) (d)- and Art. 19 
111 (g) of the Constitution, an order under Sec¬ 
tion 17 of the Police Act bv which the authorities 
are empowered to conscript the voluntary ser¬ 
vice of the residents to become special police 
officers are justified under the meaning and 
doctrine of reasonable restrictions. AIR 1958 Cal 
365 (372) (PI D) (Pr 27). 

-Ss. 17, 19 — Appointment under, as police 

officer — Validity — If contravene Art. 23 (1) — 
(Constitution of India, Art. 23). 

The words “other similar forms of forced 
labour” in Article 23 11) should be construed 
ejusdem generis. The kind of forced labour tha* 
is contemplated in the constitutional prohibition 
has to be something in the nature of traffic 
in human beings. Even if it were permissible to 
hold that such conscription is a kind ol sunilni 
form of forced labour within the meaning of the 
constitutional prohibition contained in Art. 23 
(1), this forced labour of conscription is per 
mitted by sub-article (2) of Article 23 as a kind 
of compulsory service for public purposes. AIR 
1953 Him Pra 18, Rel. on. AIR 1958 Cal 365 
(372) (Pt E) (Prs 28, 29). 

SECTION 19 

-Ss. 19 and 17 — Appointment under, as 

police officer — Validity — Do not contravene 
Article 23 ID —- (Constitution of India. Art. 23) 
— (Words and Phrases). See Police Act (1861). 
S. 17. AIR 1958 Cal 365. 


SECTION 20 

—S. 20 — Offence under U. P. Excise Aet — 
eport made by Police Station Officer — Magw- 
•ate If can taken cognizance of offence. 

Per Rov J.: — A Station Officer in charge of 
Police Station is an “Excise Officer within 
le meaning of Section 3 (2) read with S. 10, 
xeise Act. and Section 20. Police Act does not 
ubid the conferment of the powers under Sec- 
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lion 10. U. P. Excise Act on an officer in charge 
of n police station and such a police officer can 
make a complaint or report under Section 70. 
Excise Act. Consequently the Magistrate had 
jurisdiction to entertain the complaint upon the 
report of the station officer under Section 70 of 
the Act. Sec U. P. Excise Act (4 of 1910), S. 70. 
AIR 1955 NUC (All) 3600 (DB). 

-Ss. 20 4 23, 24 — Powers under — Station 

Officer — Power to report offence under — U. 
P. Excise Act. 

The regulating of criminal procedure docs not 
seem to be any of the objects behind the passing 
of the U. P. Excise Act and it cannot he said to 
have been passed for regulating criminal pro¬ 
cedure. Therefore, under Section *20. n station, 
officer cannot exercise any authority conferred 
upon him under the U. P. Excise Act. But Sec¬ 
tion 20 permits him to exercise authority con 
ferred upon him by the Police Act itself. So he 
can detect and bring offenders to justice and can 
lav any information before a Magistrate. Sec- 
tion 70 of the U. P. Excise Act specifically, and 
regardless of the provisions of the Police Act. 
permits a Magistrate to take cognizance of an 
offence on his report. It is of no consequence that 
he cannot validly exercise the powers of an 
Excise Officer; his ability to do so is not a condi 
tion precedent for his making a report, and his 
making n report is not necessarily exercising an 
Excise Officer's powers. His making a report can 
be treated as exercising his powers under the 
Police Act. 1953 All WR (HC) 680: 1954 Cr U 
744: AIR 1954 All 342 (342) (Prs 1, 2). 

SECTION 23 

.-?• 23 — Power tinder Section 23, Police Act 

is circumscribed by provisions of Section 151, 
ft™'"?' P - , C ; Sec Criminal P. C. (1898). S 151. 

1085 (1) Crl LJ 413: AIR 1085 All 101. 

—-S,. 23. 24 and 20 - U. P. Excise Act (4 of 
9 > )• Ss- 70. 10. 60 (b). 3 (2) - Offence under 
Section 60 (b) — Report made by Police Station 
unicer on whom limited power under Sec¬ 
tion 10 is conferred - He is not competen to 
me complaint in respect of Section 60 unless 
power is expressly conferred - He cannot be 
considered excise officer - But he was com- 
«»° J a X complaint under powers under Sec 
ion 20, Police Ad — Magistrate can therefore. 

4 nr r0 .o!m an c e 0,T f5£ e - See U ’ P - Excise Act 
(DB? ,9,0) ' S - 70 AIR 1955 NUC (All) 3800 

sT~S Sh 0 44o 46 • Pcnal Code (,860 >- 

voili^n 3 d , 4 * 2 — Po,, « m uniform doing sur¬ 
veillance entering accused s house and beaten — 

■^“rf%.’TSr£Srw5L'- a '-- ( g 

Min'wfoiS, 0 * ,,86m ' s - 353 

yes. f:7«T^z "T.s„ r 

j? rS 

Jn of?!n m " S * 'o take cognizance of 

S. 20. 1954 CrfU VpAnftJffc & (,86,) - 

is & ks 

KBHM 2 r*„dh e r,. Ev &“ Ac ' mm - S ' ® 


M — Applicability — Subordinate violat 
Ing order of superior police officer to vacate 


premises — Section does not apply. AIR 1955 
NUC (Cal) 5611. 

-S. 23 — Applicability. 

The sec tion has to be construed as a whole and 
it would be wholly unwarranted to tear off a 
phrase or clause from its proper context and to 
attempt to give it a meaning which it can never 
bear. The clause relating to the duty of a police 
officer to prevent the commission of an offence 
does nor give power which can be used bv a 
superior officer of the police to correct an erring 
subordinate bv appeal to the words "prevent the 
commission of an offence”. The violation of the 
order passed bv the superior police officer 
directing his subordinate to vacate the premises 
which he had unlawfully occupied docs not come 
within the purview of the section. AIR 1955 NUC 
(Cal) 5611. 

-S. 23 — Evidence Act (1872), S. 25 — Police 

officers — Meaning of — Members of C. R. P. 
Force — (Central Reserve Police Force Acl (1949), 
Ss. 7 (1), 16) — (Words and Phrases) — (Bom¬ 
bay District Police Act (4 of 1890), S. 3 (b) ). 

The words “Police officer” used in S. 25 is 
not to be considered in a strict sense but is to 
be given its more comprehensive and popular 
meaning. A member of the C. R. P. Force may 
not be a police officer within the meaning of 
the Bombay District Police Acl; but it does not 
mean that he would not be a police officer 
within the meaning of S. 25 of the Indian Evi¬ 
dence Act. See Evidence Act (1872), S. 25. AIR 
1956 Hutch 1. 

-S. 23 — Madras Maintenance of Public 

Order Act (1 of 1947), S. 2 (6) — No action taken 
under S. 2 (6) — Invocation of. 

Where beyond passing the detention order 
there is no evidence that action had been taken 
under Cl. (6) of S. 2. the defect cannot be got 
over bv invoking Section 23 of the Police Act 
1861 See Public Safety — Madras Maintenance 
of Public Order Act (1 of 1947), S. 2 (6). 1954 
Crl LJ 396: AIR 1954 Mad 321. 

--?*! 23 " nd 12 - Punjab Police Rules, 
H. 23.4 — Surveillance Register No. 10 — Keep, 
mg of. not unconstitutional — (Constitution of 
India, Arts. 14 and 19 ( 1 ) (d)). See Punjab 
Pot'ce Rutcs R 23.4. 1969 Crl U 900: AIR 1959 
*unj >)Jo (DB). 

"f- 23 — T he plea under S. 43 does n6! 
lorlify a police officer against acts of contempt 
of Court He cannot successfully seek protec¬ 
tion under S. 23 also where the facts and cir¬ 
cumstances of the case indicate that the act of 
contempt namely his interference with the pos. 

,he _ receivers was deliberate and un- 

i7 iiL S * C ,i» Po . 1 i C .i i rl S - 43 - IBM Cr 

LJ 1529: AIR 1958 Punt 471. 

SECTION 24 

- S. 24 — Offence under U. P. Excise Acl — 
Beporl made bar Police Station Officer - Magls- 
Irate If can take cognizance of offence. 

PnHr. e? y . J ' A s, " ,ion officer in charge of a 
Police Station is an Excise Officer" within the 

ST*2? I'J ,2 > rea j 1 wi,h S ' ,0 - Excise Act, 

ferment ,E° 1,ce A °‘ d °!l s not forbld the con^ 
lerment of the powers under S. 10. U. P. Excise 

nnH ° n I. nn offl . c . cr ,n charge of a police station 
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S. 24 — Station officer making report under 
S. 70 of the U. P. Excise Act. 

Section 70 of the U. P. Excise Act specifically, 
and regardless of the provisions of the Police 
Act, permits a Magistrate to take cognizance of 
an offence on his report. It is of no consequence 
that he cannot validly exercise the powers of 
an Excise Officer; his ability to do so is not a 
condition precedent for his making a report, and 
his making a report is not necessarily exercising 
an Excise Officer's powers. His making a report 
can be treated as exercising his powers under 
the Police Act. See Police Act (1861), S. 20. 
1954 Crl U 744: AIR 1954 All 342. 

-S. 24 — Non-cognizable offence — Offence 

under S. 160, Penal Code — Cognizance taken 
on report submitted by Station House Officer — 
Police Report whether complaint’ within Sec¬ 
tion 4 ( 1 ) (h) — Default in appearance by pro 
secuting officer — Section 247, Criminal P. C. 
not attracted. See Criminal P. C. (1898). S. 247 
1962 (1) Cr LJ 80: AIR 1962 Raj 1 (DB). 

SECTION 25 

-Ss. 25, 20 — Disposal of unclaimed property 

— Jurisdiction is that of District Magistrate and 
not of Sessions Judge. 1962 MPLJ 1094: 1962 
Jab LJ 1022: 1963 (1) Crl U 442 (1): AIR 1963 
Madh Pra 124 (124) (Pt A) (Pr 3). 

-Ss. 25, 26, 27 — Unclaimed property — Law 

relating to — Proceedings are of summary nature 

— Order of District Magistrate regarding disposal 
of property — Remedy of aggrieved person Is 
civil suit. 

The proceedings under Ss. 25, 26 and 27 are 
of summary nature. If the claimant satisfies the 
District Magistrate as to his claim, the District 
Magistrate shall pass an order that the property 
be handed over to him. But if the Magistrate 
is not satisfied that the claimant has any right to 
the property an order of the sale of the property 
shall be passed and the proceeds be placed at 
the disposal of the State under S. 27 of the Police 
Act. Any person considering himself aggrieved 
by the order of the District Magistrate may esta¬ 
blish his right in the property in a Civil Court. 
1962 MPLJ 1094: 1962 Jab U 1022: 1963 (1) Cr 
LJ 442 (1): AIR 1963 Madh Pra 124 (125) (Pt B) 
(Pr 4). 

-—Ss. 25, 26 and 27 — Applicability — Sec 
tions 25 to 27 of the Police Act deal with tangi¬ 
ble property and not actionable claims. See Cri¬ 
minal P. C. (1898), S. 523. 1955 MPLJ (Notes) 
100 . 

-Ss. 25, 26 and 27 — Proceedings under — 

Nature of — Revision — (Criminal P. C. (1898), 
Section 439). 

The proceedings under the Police Act are of 
a summary nature. Any person considering him¬ 
self aggrieved by the order of the Magistrate may 
establish his right to the property in the Civil 
Court. Where a Magistrate decided a claim under 
S. 26 of the Police Act he is undoubtedly except¬ 
ed to act judicially. A revision application under 
S. 439, Criminal P. C. lies against the order. 1956 
Cr LJ 1253: AIR 1956 Yin Pra 39 (40) (Pt A) 
(Prs 2, 3). 

SECTION 20 

-Ss. 26 and 25 — Disposal of unclaimed pro¬ 
perty—Jurisdiction is that of District Magistrate 
and not of Sessions Judge. See Police Act (1861), 

S. 25. 1903 (1) Crl LJ 442 (1): AIR 1963 Mndb 
Pra 124. 


-Ss. 26, 25, 27 — Unclaimed property — Law 

relating to — Proceedings are of summary nature 

— Order of District Magistrate regarding disposal 
of property — Remedy of aggrieved person is 
civil suit. See Police Act (1861), S. 25. AIR 
1963 Madh Pra 124. 

-Ss. 20, 25 and 27 — Proceedings under — 

Nature of — Revision — (Criminal P. C. (1898). 
S. 439). 

The proceedings under the Police Act are of a 
summary nature. Any person considering him¬ 
self aggrieved by the ordei of the Magistrate may 
establish his right to the property in the Civil 
Court. Where a Magistrate decided a claim 
under S. 26 of the Act he is undoubtedly expected 
to act judicially. A revision application under 
S. 439, Criminal P. C. lies against the order. See 
Police Act (1861), S. 25. AIR 1950 Vlndh Pra 39. 

-S. 20 — Failure to Issue proclamation — 

Effect of. 

The failure of the District Magistrate to issue 
a proclamation as required by S. 26 is no doubt 
an irregularity. But a person cannot consider 
himself aggrieved by this irregularity if he him¬ 
self appears before the District Magistrate and 
prefers a claim. 1950 Cr LJ 1253: AIR 1956 Vln 
Pra 39 (40) (Pt B) (Pr 6). 

SECTION 27 

-Ss. 27, 25, 26 — Unclaimed property — Law 

relating to — Proceedings are of summary nature 

— Order of District Magistrate regarding disposal 
of property — Remedy of aggrieved peson is 
civil suit. See Police Act (1861), S. 25. 1903 (1) 
Crl U 442 (1): AIR 1963 Madh Pra 124. 

-Ss. 27, 26 and 25 — Proceedings under —* 

Nature of — Revision — (Criminal P. C. (1898), 
Section 439). 

The proceedings under the Act are of a sum¬ 
mary nature. Any person considering himself 
aggrieved by the order of the Magistrate may 
establish his right to the property in the Civil 
Court. Where a Magistrate decided a claim under 
S. 26 of the Act he is undoubtedly expected to 
act judicially. A revision application under Sec¬ 
tion 439, Criminal P. C. lies against the order. 
Sec Police Act (1861). S. 25. AIR 1956 Vlndh 
Pra 39. 

SECTION 28 

• -Ss. 28, 29 and 7 — The judicial trial men¬ 

tioned in S. 28 or 29 does not end in the dis¬ 
missal. suspension on or reduction in rank of 
Police officer, it ends in his conviction and 
punishment according to the penal law of the 
land. The dismissal, suspension or reduction in 
rank is provided for in S. 7 and the two (Sec¬ 
tions deal with two different subjects. See Police 
Act (1861), S. 7. 1950 Crl U 174: AIR 1956 All 
96 (SB). 

• -Ss. 28, 1, 17, 29, 35 — Magistrate and office 

exercising powers of Magistrate — Difference —- 
(Words and Phrases). See Police Act (1861), 
S. 1. 1956 Crl LJ 174: AIR 1950 All 90 (SB). 

SECTION 29 

SYNOPSIS 
(Police Act (1861). S. 29.) 

1. Applicability. 

2. Jurisdiction. 

3. Lawful order by competent authority. 

4. Procedure. 

1. Applicability. 

• -Ss. 29 and 36 — Scope — Departmental 

enquiry — II excluded. 
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Sections 29 and 35 nowhere exclude depart¬ 
mental enquiry. All that Ihcy lay down is thal 
where an offence punishable under the Police Act 
is committed by a police officer above the rank 
of a constable and is to be tried by a Court of 
law it has to go before a First Class Magistrate. 
That does not mean that departmental enquiry 
cannot be held with respect to a matter where 
it is also possible to prosecute a police officer 
under the Police Act. Bhagat Singh v. State of 
Punjab. ILR (1960) 2 Pun] 846: (1961) 1 SCR 
64: 1961 Mod U (Cr) 401: (1961) 2 SCJ 54: 1961 
Andh LT 517: 1961 All WR (HC) 366: 1961 All 
Cr R 204: 1960 Cr U 1671: AIR 1960 SC 1210 
(1213) (Pt B) (Pr 10). 

• -S. 29 — East Punjab Essential Sendees 

(Maintenance) Act (13 of 1947), S. 5 (b) — "Ab¬ 
sents himself from work’" — Constable on re¬ 
fresher course and not assigned any work absent¬ 
ing himself from Police Lines — He is not guilty 
under S. 5 (b). See East Punjab Essential Ser¬ 
vices (Maintenance) Act (13 of 1947), S. 5 (b). 
1956 Cri U 1101: AIR 1956 SC 551. 

-S. 29 — Penal Code, (1860), S. 409 — Poli¬ 
ceman absconding with his kit — No evidence 
that he absconded with object of utilizing his kit 
when not in service — Offence is one under 
S. 29, Police Act and not under S. 409, I. P. C. 
1952 Cri U 433: 1951 All U 70: AIR 1952 Ajmer 
23 (2) (23) (Pr 2). 

• -Ss. 29, 1, 17, 28, 35 — Magistrate and offi¬ 

cer exercising powers of Magistrate — Differ¬ 
ence — (Words and Phrases). See Police Act 
(1861), S. 1. 1956 Cri LJ 174: AIR 1956 All 90 
(SB). 

• -S. 29 — The judicial trial mentioned in 

S. 28 or S. 29 does not end in the dismissal, sus¬ 
pension or reduction in rank of Police Officer; 
it ends in his conviction and punishment accord¬ 
ing to the penal law of the land. The dismissal, 
suspension or reduction in rank is provided for 
in S. 7, and the two sections deal with two diffe¬ 
rent subjects. Sec Police Act (1861), S. 7. 1956 
Cri U 174: AIR 1956 AH 96 (SB). 

-S. 29 — Absence from barrack and at 

parade — Whether violation of duty — Proof. 

Before a conviction under Section 29 can be 
made, it has to be proved that the police officer 
was guilty of any violation of duty. Where 
the accused who belonged to a police 
force was convicted for remaining absent 
from his barrack and at parade for cer¬ 
tain period, the prosecution has to prove that 
the absence of the police officer from the barrack 
°r fl t the parade was violation of some duty or 
wilful breach or neglect of some rule or regulation 
or lawful order made bv competent authority. 
Where the defence was that the accused was 
detailed for duty elsewhere and as such it could 
not be possible for him to be present at the 
barrack or at the parade, this could be proved 

™!*' f ,he rc .? is , le r 7 as produced. When the 
register was called for but it was not produced; 

Held, that the prosecution did not prove if 
there was actually any violation of duty and the 

*™ V ‘, C !i, 0 r n . couId not s,and - 1M5 (1) Cr U 0; 
AIR 1965 Assam and Nagaland 6 (7) (Pr 3 ). 

rnlff* R 9, RRi (b) 7 ? cneal . Po li ce Regulations 
881 7 0rder undcr R - 881 requiring 
police officer under suspension to reside in police 

for '"definite period amounts to confine- 

s u ,7. v'7,„“ ssi ,7. R st ajs sss 
KrcS: R - “• 1985 < 2 > “ u «' 


-S. 29 — Applicability. 

Before a conviction under S. 29 can possibly 
be made it lias io be proved clearly that the 
order itself for violation of which a person is 
prosecuted was an order lawfully made. AIR 
1955 NUC (Cal) 5611. 

--S. 29 — Bombay Police Act (22 of 1951), 

S. 23 — Officers on duty — Officers on leave 
and suspension are not on duty. See Bombay 
Police Act (22 of 1951), S. 23. (1961) 2 GuJ 

LR 643. 

-S. 29 — Sentence. 

The accused who was convicled under S. 29, 
Police Acl. appeared in the Magistrate's Court 
for the first time, on 29th May, 1952. There 
were as many as 30 hearings and the judgment 
was eventually delivered on 29th October, 1952. 
He had been discharged from police service and 
was employed under the District Board. In case 
he was sent to prison, he ran the risk of losing 
his present job. His character-roll showed that 
he was granted a commendation certificate for 
good work done. 

Held, considering all the circumstances, that 
the ends of justice would be met by sentencing 
him to imprisonment till the rising of the Court 
and inflicting a penalty equivalent to one month's 
pav. 1955 Cr LJ 947: AIR 1955 Him Pra 29 (31) 
(PI C) (Pr 7). 

-Ss. 29 and 46 — Rules under S. 46, Rr. 16, 

21 (1) — Police officer Involved In criminal case 
— Suspension during pendency of cose — Order 
to remain in police lines — Legality. 

There is nothing whatever illegal if a Superin¬ 
tendent of Police places a subordinate Police 
Officer, who is accused of a criminal offence, 
under suspension and orders him to remain in 
Police lines during the pendency of the case against 
him, so long as the accused is given facilities for 
attending Court on the days when his presence 
is required. Although a surety is entitled to have 
some control over the movements of an accused, 
the control cannot be unlimited in extent or 
over a protracted period. Hence the accused is 
not entitled to lawfully disobey such an order 
and plead that he was forced to place himself 
at the disposal of the person who had stood 
surety for him in connection with his bail in the 
cnminal case. AIR 1948 All 72. Explained. 69 

m fi (Prs A1R 1968 PUDJ 17 

IT? If 9 D Pr .° C ^ d,nR ?. under ,or contravention 
p* ,• 6 o« Rajasthan Government Servant* and 
Pensioners Conduct Rules, can be taken — Rajas, 
than Government Servants and Pensioners Con- 

Section^*?' R ‘ 6 ~~ General Causes Act (1897), 

Police constables can be proceeded against 

R 6 er o?,h 9 p 0l .' ce Act. ior the contravenK ol 

Pen^innL^r R j nS . ,h S n , Government Servants and 
Pensioners Conduct Rules, 1949. 

in T soo S ? °L ihe x. words <anv rule or regulation* 

ft* xn w, s 

" r “« r 1 ° interpret them in terms of the orovi 
, of ,Re General Clauses Act and to extend 
servants r !5 u,a, | nB > he conduct of police 

»v liny competent 

The ™ rd s "competent authority" as occurring 

Inspector General™? Police C0I A n co d m° n | 1V /° 
orilv in c on u ruilce * ■ A competent auth- 

narrowly interprets s . S J» ne « be 
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regulation to only such rule or regulation as may 
be tramed by the Inspector General of Police, 
under S. 12 of the Act. 1960 Ha| L\V 598: ILH 
(1960) 10 Kaj 1407. 

2. Jurisdiction. 

-S. 29 — Complaint under — Jurisdiction 

to take cognizance — Additional Sub-DIvIslonal 
Magistrate has Jurisdiction under S. 190, of Cri- 
minal P. C. in spite of Para. 486-11 of U. P. 
Police Regulations — Police Act no bar — Nature 
of U. P. Police Regulations. 

Under the Police Act there exists no bar to 
the taking cognizance by a Magistrate of a com¬ 
plaint of an offence under S. 29 of the Police 
Act. Consequently Section 190 of Criminal P. C. 
gives jurisdiction to a Magistrate as detailed there¬ 
under to take cognizance of an offence undei 

5. 29, of the Police Act. The Additional Sub 
Divisional Magistrate is a Magistrate, though nol 
the District Magistrate within the meaning of Sec¬ 
tion 1, of the Police Act and. therefore, has juris¬ 
diction to try an offence under S. 29 of Police 
Act. The inference that anv Magistrate can try 
an offence under S. 29 of the Police Act can 
be drawn from Ss. 29 and 35 of the Police Act. 
When the Police Act makes a clear provision 
that the offence under S. 29 of the Act can be 
tried by any Magistrate then the U. P. Police 
Regulations including Para. 486. II thereof even 
if framed under S. 46 of the Police Act, cannot 
take away the jurisdiction of the Magistrate which 
was conferred on him by the Legislature. Any 
rule repugnant to the enactment is void and in¬ 
effective. It is a different thing that the rule 
may be treated as an administrative order for 
the guidance of police officers. Such a rule can¬ 
not have the force of law and, in any case can¬ 
not take away the jurisdiction of Magistrates con¬ 
ferred on them under the general law and also 
under Ss. 29 and 35 of the Act. 1905 (2) Crl 
LJ 330: AIR 1905 Ail 415 (416) (PI A) (Pra 5, 

6, 7). 

3. Lawful order by competent authority. 

-S. 29 — “Anv rule or regulation made by 

competent authority'’ — Interpretation — Ex 
pression refers not only to rules made under the 
Act such as rules made bv I. G. of Police undei 
S. 12 or by State Government under S. 46 — 
It refers also to rules and regulations in general 
without such restriction—U. P. Government Ser¬ 
vants’ Conduct Rules made bv the Governor in 
exercise of powers conferred by proviso to Arti¬ 
cle 309 of the Constitution are rules made bv 
competent authority and come within scope of 
S. 29 — Hence breach of R. 25 of those Rules 
by a Police Officer is punishable under that sec¬ 
tion. AIR 1930 Pat 195, Disting, and Expl. 1962 
All LJ 355: 1962 All WR (HC) 233: 1962 All Crl 
R 153 (2): (1962) 1 Lab LJ 700: 1962 (2) Crl 
LJ 459: AIR 1962 All 507 (508) (Pt A) (Pr 3). 

-S. 29 — Lawful order — Order bv Superin¬ 
tendent of Police confining a Sub-Inspector to 
quarters for more than fifteen days — Order con¬ 
travenes Para. 478 of the Police Regulations. 
Uttar Pradesh and is not a lawful order — Dis¬ 
obedience does not entail conviction under Sec¬ 
tion 29. (1957) 1 Lab LJ 205: 1956 All WR (HC) 
265: 1950 All LJ 181. 

-S. 29 — Applicability — Foot-constable per¬ 
forming duties of drill Instructor — Disobedience 
to lawful orders of superior authority to perform 
guord duly — Offence — Punjab Police Rules, 
Ch. 17, Rr. 17, 1. 


S. 29, Note 2 

The accused who was appointed as a foot-con¬ 
stable was asked to perform the duties of drill 
instructor in accordance with R. 17 (1), Ch. 17, 
Punjab Police Rules. The accused on being 
asked to perform the duties of a guard refused 
to do so on ground that he was a drill instructor 
and not an ordinary constable. The accused was 
prosecuted under S. 29. Police Act. 

Held, that the accused was guilty of the of¬ 
fence under S. 29. Police Act. The allotment of 
duties is necessarily a matter within the discre- 
lion of the higher authorities. The proper course 
for him would have been to perform the duty 
allotted to him and in case he felt aggrieved, he 
could have made a representation to the higher 
authorities. There was no justification for him 
to reluse to perform the duties allotted to him 
1955 Crl LJ 947: AIR 1955 Him Pra 29 (31) 
(Pt A) (Prs 3, 6). 1 

4. Procedure. 

- Ss. 29 and 7 — Constitution of India, Arti¬ 
cle 311 (2) — Charge of cognizable offence 
against police officer in Assam — Departmental 
action before he has been tried bv Court of law 
not illegal — Assam Police Manual, Part. Ill, 
R. 66 (III). See Constitution of India, Art. 311 
(2). 1962 (1) Cri LJ 265: AIR 1962 Assam 34 
(DB). 

SECTION 30 

- —S. 30 — District Magistrate acting under Sec¬ 
tion 30, Police Act declaring and demarcating 
route for Tazia procession — Legality — Route 
passing through Sahan of petitioners — Manda¬ 
mus issued. See Constitution of India, Art. 226. 
1960 All LJ 843. 

-S. 30 (1) — Construction — ‘‘As occasion re¬ 
quires”. 

Balakrishna Aiyar. J.The occasions on 
which powers under section may be exercised 
need not be religious but may be political, or 
economic, or social. In fact, the occasion may 
be anything, it may arise anyhow, it may arise 
at anv time, it may be of varying duration, but 
nevertheless it must be an occasion. Sub-sec¬ 
tion (1) is not intended to control every-day con¬ 
duct and something which happens every day 
is not an occasion. Where local parties are at 
war and some incident or other has brought fac¬ 
tious felling to a boil, the situation maybedesc- 
ribed as an "occasion” but the mere existence 
of factions and the coming into being of a pro¬ 
tracted state of what may be called cold war be¬ 
tween factions would not be an “occasion” with¬ 
in the meaning of the sub-section. When the 
cold war becomes or threatens to become a hot 
war that would be an occasion” (1953) 2 MLJ 
602: 06 Mad LW 877: 1954 Cr LJ 290: 1953 Mad 
WN 562: ILR (1954) Mad 372: AIR 1954 Mad 
249 (251, 252) (Pt A) (Prs 4, 6) (DB). 

-S. 30 — Construction — Thoroughfare — 

Meaning of. 

Balakrishna Aiyar, J.:— The essential idea of 
a thoroughfare is the right of the public to pass 
and repass over it. A place to which the public 
are merely entitled to go and over which they 
have no right of way is not a thoroughfare. There 
mav be thoroughfares across a public place, but 
nevertheless a thoroughfare is essentially differ¬ 
ent from a public place. In order to constitute 
a thoroughfare it is not however, essential that 
the public should have a right to ride or drive 
over it. AIR 1933 All 612; AIR 1951 Orissa 51, 
Rel. on. 
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Chandra Reddy, J.The term “thorough! are” 
can include a public place which serves as a 
passage for the public. But every place of pub¬ 
lic resort cannot be a thoroughfare tor purposes 

of S. 30 of the Act. It is only a place which 

is used by the public for passing from one place 
to another that will attract the provisions of 

S. 30 and the expression “thoroughfare” is not 
of such wide connotation as to include in its 
scope even* place to which the public have a 
right to resort. AIR 1933 All 612; AIR 1951 
Orissa 51, Rcl. on. Ex. P. Ryan, (1889) 20 NS 
WLR 274, Distinguished. (1953) 2 MLJ 602: 
66 Mad LW 877: 1954 Cr LJ 290: 1953 Mad WN 
662: ILR (1954) Mad 372: AIR 1954 Mad 249 

(252, 256) (Pt B) (Prs 6, 23) (DB). 

-S. 30 — Issue of licence. 

Balakrishna Aiyar, J.The Superintendent 
may, subject to the conditions laid down in sub¬ 
sections (2) and (3) require those who convene 
an assembly or take out a procession to obtain 
a licence from him. In that licence he may lay 
down detailed conditions for the conduct of the 
assembly or procession. So long as the condi¬ 
tions imposed are bona fide and fairly calculated 
to attain the purpose of preserving law and order 
and are not arbitrary or capricious, the Super¬ 
intendent has an ample measure of discretion in 
the matter. (1953) 2 MU 602: 60 Mad LW 
877: 1954 Cr U 290: 1953 Mad WN 562: ILR 
(1954) Mad 372: AIR 1954 Mad 249 (252) (Pt C) 
(Pr 7) (DB). 

-S. 30 — Issue of nollOcallon — Duty of 

Police Officer. 

The word used in the sub-section is “judgment” 
and not “apprehend” or “reason to apprehend” 
and it has a firmer connotation which requires 
that the Magistrate of the district or sub-divi- 
sion must have applied his mind to the matter 
and come to the considered conclusion that the 
assembly or procession if uncontrolled is likely 
to cause a breach of the peace before the police 
officers could exerciv* the power under sub-sec¬ 
tion (2). (1953) 2 MU 602: 66 Mad LW 877: 
1954 Cr U 290: 1953 Mad WN 562: ILR (1954) 
Mad 372: AIR 1954 Mad 249 (252, 266) (Pt D) 
(Prs 8, 26) (DB). 1 

—-S. 30 (2) — Interpretation of. 

Balakrishna Aiyar, J.The clause “which 
would, In the judgment of the Magistrate of the 
District, or of the sub division of a district, if 
uncontrolled, be likely lo cause a breach of the 
geace in the sub-section governs not only the word 
procession occurring immediately before it but 
quahfles aJso the word “assembly" occurring a 
Mte earlier. (1953) 2 MU 602: 66 Mad LW 877: 
J? 5 * W J* 905 1953 Mad WN 662: DU* (1954) 
(DB) 8721 AIR 19M M0d 249 * 252 * * Pl E * * Pr 

— Sc °P c — Forbidding procession — 

Balakrishna Aiyar, J.As the section stands 

ughfare'^anidip ° T s . uch u road ’ str€e * or thoro-’ 
. a PPUes only to the word “assembly” 

whether 1 3 CrOC '“ io “ ln "" »>*l” PUee 

fann! „ P u S a s,reet ' road - thorough 
° n r n °t—would be covered by the second sub- 

semblv in A Pr ,° ces3,0n ' however, is only, an as- 

intends in nn assembl V that consciously 

“5S !® «® f , rom one place to another or to 

When th? d n baCk M° r ? av be even round a Place, 
even if ,h te ?f sm . b,v bec omes a procession, then 
even if it is not on a public road „ 


(1954) Mad 372: AIR 1954 Mad 249 (252) (PI F) 

(Pr 8) (DB). 

-S. 30 — Issue of notification — Powers of 

Police. 

Balakrishna Aiyar, J.In order to enable the 
Superintendent to act under sub-section (2) he 
must be satisfied on certain points. One is that 
any person or class of persons intend to collect 
an assembly or lake out a procession. It is ol 
course not necessarv that he should know the 
names of the promoters. The requirements of the 
sub-section would be met if he is satisfied that 
a certain class of persons in a locality intended 
to take out a procession. But, he must be satis 
Tied that they intend to do so. The powers con 
ferred by the sub-seclion is not exhausted in 
respect of any occasion merely because it has 
been used in respect of a particular assembly ox 
a procession. It can be used on the same occa¬ 
sion in respect of any number of assemblies or 
processions. The sub-section however does nol 
contemplate a general order over a prolonged 
stretch of time so as lo take in assemblies and 
processions which at the time the order is issued 
nobody has even thought of collecting or form¬ 
ing. What the sub-section visualises is something 
proximate, something concrete, some particular 
assembly or assemblies, some particular proces¬ 
sion or processions. It does not empower a 
Superintendent to lav down a general interdict. 

Chandra Reddi. J.:— According to sub-sec- 
lion (2) the officer concerned should be satisfied 
that any person or class of persons were intend 
mg to convene or collect a assembly or form a 
procession. The condition precedent to the pro. 
mulgation of the order under this sub-section is 
a meeting or a procession in contemplation. It 
is something immediate or in prospect that is 
envisaged in Ihe sub.section and not what is 
remote or something likely to happen in distant 

T. u r c - , T he °*ji ect in requiring a licence to be 
obtained in a given situation is to direct the con- 
duct of all the assemblies and processions on the 
public roads or in the public streets or in the 
horoughfarcs in the interest of traffic and main- 

? 0 ^l r L n ,h ? se . P ,aces b >- loving down 
conditions which have to be conformed to bv the 
licensee The police officers enumerated in the 

hv '°„ n n| haVC u deal . Wi,h eacb case aa H arises 
b> appiymg them mind to it. A separate order 

h 2ti5Ll Pa .h!f as T, d when ,he P° ,ice officer 

s satisfied that n public meeting is going to be 
convened or a procession is going to be taken 
ut. Under S. 30 ( 2 ) it is utterly beyond the 
either the District or the Assistant Dis- 

of Police to pass an order 
which can be in operation for a particular neriori 
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or where it is likely that n^nri? s , pecia ’ 1 notice, 

-* sw n. tsfwst 


608 


POLICE ACT (1861), S. 30 


issues the Superintendent may lay down detailed 
conditions for the conduct of Ihc assembly oi 
procession. (1953) 2 MLJ 602: 66 Mad LW 877: 
1954 Cr LJ 290: 1953 Mad WN 562: ILR (1954) 
Mad 372: AIR 1954 Mad 249 (252) (Pi H) (Pr 8) 
(DB). 

-S. 30 — Thoroughfare — Meaning — Com¬ 
parison with public place — Words and Phrases. 

If people gather as a matter of right in a parti¬ 
cular place it may become a public place but it 
does not necessarily follow that the place is a 
thoroughfare”. For a place to be thoroughfare 
there must be unobstructed transit. That is to 
say, the place must be used as a passage for the 
people to pass through. A “thoroughfare” is a 
wider expression than a "road” or a “street 
but it is narrower than a “public place”. 

The foot of a hill close to a tank in the absence 
of evidence that it was used as a path by the 
public, cannot be held to be a thoroughfare even 
assuming that the public had a right to gathei 
there. ILR (1950) Cut 584: AIR 1951 Orissa 51 
(62, 53) (Prs 6, 7) (DB) 

-Ss. 30 and 32 — Compliance with S. 342, 

Criminal P. C. — Accused not given opportunity 
to explain incriminating circumstances appearing 
against him — Prejudice caused — Trial vitiat¬ 
ed. See Criminal P. C. (18981, S. 342. 1962 (1) 
Crl LJ 743: AIR 1962 Pal 244. 

-Ss. 30 and 32 — Compliance with — Pro¬ 
vision is mandatory — For convictipn of accused 
admission by accused must amount to ofTence. 
See Criminal P. C. (1898), S. 243. 1962 (1) Crl 

U 743: AIR 1962 Pat 244. 

-S. 30 (1) — Scope — Police have do power 

lo ban processions. 

Sub-section (1) of S. 30 gives the Police power 
to control and regulate processions; but the Police 
have no power thereunder to forbid or to ban 
the procession. The power to control does no! 
include the power to forbid. As the promulga 
tion banning the procession is ultra vires the 
powers of the police under S. 30 (1), the accused 
committed no ofTence bv violating it. AIR 1926 
Pat 173 and AIR 1935 All 657 and AIR 1951 Pat 
418, Rel. on. 1962 BLJR 20: 1962 (1) Crl U 
743: 1962 All Cr R 260: 1962 All WR (Sup) 68i 
AIR 1962 Pat 244 (249) (Pi D) (Prs 34, 36, 37, 
38). 

-Ss. 30 (2), 32 — OfTence under — Ingre¬ 
dients — Knowledge of the order under S. 30 
(2) to the accused must be proved. See Police 
Act (1861), S. 32. 1964 (2) Crl LJ 366: AIR 

1964 Tripura 62. 

-Ss. 30 (2), 32 — Notification under — Vali¬ 
dity of — General order Issued by D. S. P. — 
Propriety. 

Where a notification issued under S. 30 (2) of 
the Police Act did not ban or forbid any pro- 
cession absolutely but only required that per¬ 
sons intending to do so should apply 3 days 
prior to taking out of the procession along the 
public streets or thoroughfares, setting out there¬ 
in the particulars mentioned in the notice, it 
could not be said that the notice contained any¬ 
thing in excess of the powers given to Superin¬ 
tendent of Police under S. 30 (2) of the Police 
Act, especially when the notice was issued aftei 
consulting the District Magistrate, who was ot 
the opinion that such procession might causo 
breach of the peace. The notice issued in the 
circumstances could not be said to be in any 
wav illegal. AIR 1962 Pat 244, Dist. Further 
a general notification issued bv the Superinten¬ 
dent under the section is not invalid for the 
words of the section are sufficiently general to 
enable the Superintendent of Police to issue a 


general notification containing prohibition against 
convening or collecting assemblies or directing oi 
promoting processions without licence. The 
terms of section are also wide enough to cove! 
a prohibition without any limit of time. If the 
person or persons against whom the notice is 
directed convenes or convene or collects or 
collect an assembly or promotes or directs a 
procession without license, he or they will be 
punishable under S. 32 of the Act. (1964) 2 Crl 
LJ 366: AIR 1964 Tripura 52 (63) (Pi A) (Pra 
9, 12). 

-S. 30 (2) — Notification under regulating 

processions and assemblies — Can be regarded 
as 'law'. 

When a notification is issued by an Execu¬ 
tive Authority in exercise of a power conferred 
by statute, that notification is as much a part 
of the law, as if it had been incorporated with¬ 
in the body of the statute at the time of its 
enactment. The command is in every respect a 
command bv the appropriate legislative auth¬ 
ority. In the instant case, as the notification 
was in compliance with Section 30, sub-s. (2) 
of the Police Act, it was a law and certainly a 
legal process. AIR 1923 Pat 1 (FB), Foil. 1964 
(2) Cr U 366: AIR 1964 Tripura 62 (64) (Pt B) 
(Pr 13). 

-S. 30 (2) — Offence under — Essentials of. 

In order to bring an offence within the ambit 
of S. 30 (2) the prosecution must prove that the 
accused was directing or promoting the proces¬ 
sion. To be an ordinary member of the pro¬ 
cession. or at the head of the procession is no 
offence under S. 30 (2). 1964 (2) Cr LJ 366: 
AIR 1964 Tripura 62 (64) (Pt D) (Pr 14). 

SECTION 31 

-S. 31 — “Thoroughfare 1 ' — Essentials of — 

•‘Public place” — When becomes thoroughfare — 
Proof requisite. 

A “thoroughfare” is a wider term than a 
“road” or “street,” but is narrower than a “pub¬ 
lic place”. Wjiile a thoroughfare may be a pub¬ 
lic place the converse is not always true or Cor¬ 
rect. If people gather as a matter of right in a 
particular place, it may become a public place, 
but it does not necessarily follow tbat.it is a 
thoroughfare. To be a thoroughfare it must be 
capable of unobstructed transit. That is to say, 
the place must be used as a passage for people 
to pass through. Every public place, therefore, 
will not necessarily become a thoroughfare unless 
the place is used as a passage for people to pass 
through. Even if it be assumed that a place such 
as the foot of a hill, near a temple and a tank, 
is a public place where people have a right to 
collect or gather, it cannot be held to be a 
thoroughfare in the absence of evidence that it 
was actually used as a path by the members oi 
the public. ILR (1950) Cut 584: AIR 1951 Orlss» 
61 (62. 63) (Prs 6. 7) (DB). 

SECTION 32 

-S. 32 - Criminal P. C. (1898), Ss. 342 . 537 

— Compliance with S. 342 — Accused not Riven 
opportunity to explain incriminating circums- 
lances appearing against him — Prejudice causeo 

— Trial vitiated. See Criminal P. C. ( 1898 ) Sec¬ 

tion 342. 1962 (1) Crl LJ 743: AIR 1962 P»« 
244. i <• ' “ 1 * 

—Is. 32 — Criminal P. C. (1898), S. 243 — 
Compliance with — Provision is nnmdatoi?' 
For conviction of accused admission bv accuseo 
must amount to ofTence. See Criminal P-Jg 
(18981. S. 243. 1962 (1) Crl LJ 743: AIR 1962 
Pal 244. 
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-Ss. 32 nnd 30 (2) — Notification under — 

Validity of — General order Issued by D. S. P. 

— Propriety. 

The person or persons against whom the notice 
is directed convenes or convene or collects or 
collect an assembly or promotes or directs a pro¬ 
cession without license, he or they will be 
punishable under Section 32 of the Act. See 
Police Act (1861), S. 30 (2). 1964 (2) Crl LJ 366: 
AIR 1964 Tripura 62. 

-Sa. 32, 30 (2) — Offence under— Ingredients 

— Knowledge of the outer under Section 30 (2) 
to the accused must be proved. 1964 (2) Cr LJ 
366: AIR 1964 Tripura 62 ( 64) (Pt C) (Pr 14). 

SECTION 34 

-S. 34 — Penal Code (1860), S 3 . 352. 353 - 

Applicability — Resistance to arrest by police 
officer without warrant — Offence. 

Section 34 of the Police Act does not give anv 
authority to the Police Officer to pursue the peti¬ 
tioners and arrest them, even though no su<ji 
offence as alleged or contemplated bv Section 34 
of the Act was said to have been committed by 
them within his view. 

If, therefore, in such a case the petitioners 
resist the questioning by the police officer or the 
attempt to arrest them, in course of which the 
police officer is alleged to have received some 
injuries on his person, the petitioners cannot be 
held guilty of any offence within the meaning of 
Section 353 or 352 of the Penal Code. ILR (1968) 
10 Assam 73: 1960 Cr LJ 1420: AIR 1960 Assam 
206 (206) (Pr 2). 

-S. 34, Third — Police is bound to ask for 

removal of obstruction before prosecuting under 
Section 34 of the Police Act. 1963 MPU (Notes) 
230. 

-S. 34, Seventh — The fact that loud speaker 

arrangements had been made for the public 
out-side to hear what was going on inside a hall 
would surely not make the meeting public meet¬ 
ing or those premises places of public resort. 
See Mysore Police Act, S. 56 (o). 1964 Crl LJ 
144: AIR 1954 Mys 12. 

-S. 34, Seventh — Mysore Police Act. S. 56 

( 0 ) — Place of public resort — Meeting in Hall 
which presumably belonged to Government. Sec 
Mysore Police Act, S. 56 ( 0 ). AIR 1954 Mys 12. 

-S. 34, Third — Offence under — Proof — 

Accused parking cycle in front of shop obntilng 
on wide road — Act Itself held not sufficient for 
raising inference of obstruction, elc. 

For conviction under Section 34-third, it is 
not sufficient merely to prove that a cattle or 
conveyance had been kept standing on a public 
road, place or thoroughfare for an unreasonable 
length of lime, but the prosecution has further 
to prove that the act complained of had caused 
obstruction and inconvenience, annoyance, risk, 
danger or damage. In some cases, the act com¬ 
plained of may a he such from which an inference 
ot annoyance, inconvenience or obstruction, etc 
can well be raised and no further evidence would 
be necessary to prove that the conduct attributed 
jo me person complained against had resulted in 
inconvenience or annoyance or risk, but in othet 
cases evidence has to be adduced to prove that 
r nc comp l a, ncd of had occasioned inconveni- 

Tort Th* Si Cl r’\u° the re *idents or passen- 
n V rc ..° f he nct mav be relevant in 
deterrammg whether it had caused inconvenience 

u^ic e J c< ’ 10 lhe pub,ic - Where n evde 

rvM ~ on * of the shop i S3 

iVol. 12.] Fn.D. 39. 


which abutted on a wide road the case is not 
of that type in which an inference of obstruction 
or annoyance, etc., can be raised from the very 
act itself. AIR 1930 Pat 246, Rel. on. 1963 (1) 
Crl LJ 316: 64 PunJ LR 1175: 1962 All Crl R 

494: 1962 All WR (Sup) 114: AIR 1963 Paul 141 
(141, 142) (Prs 4, 6, 7). 

-S. 34 (6) —Offence Involving moral turpitude 

— Conviction of police constable under S. 34, 
Police Act. 

If a member of the police force is guilty ot 
having been found drunk at a public place or to 
have become habituated to liquor and if he is 
convicted bv a Criminal Court under Section 34 
of the Act. his conviction should be held aj 
involving moral turpitude. See Constitution of 
India, Art. 311 (2). Proviso. AIR 1957 PunJ 97. 

SECTION 35 

®-Ss. 35 and 29 — Scope — Sections do not 

exclude departmental enquiry. See Police Act 
(1861), S. 29. 1960 Crl LJ 1671: AIR 1960 SC 
1210. 

•-Ss. 35, 1, 17, 28, 29 — Magistrate and 

officer exercising powers of Magistrate— Differ¬ 
ence — (Words and Phrases). 

The words > officer exercising the powers of 
a Magistrate in Section 35 refer only to a Magls 
tratc of the First class. Hence Section 35 is not 
rendered redundant bv the provisions of Sec 

<M n ii 8 «M d A» P ?!' ce Act < 1861 '- S. 1. 1956 
Cri LJ 174: AIR 1956 AH 96 (SB). 

^ T Applicability and scope — Depart¬ 
mental enquiries — •Charge,' meaning of — 
(Words and Phrases — ‘Charge’). 

iJ^r. - 3 ^ a u r 1 ° ri * in ally stood referred to 
ludinal trials before a Magistrate and did not 

r r ,i.°., i d I Par T n,nl e '? quiries bv the police. Bv 
the deletion of the words ot the beginning of the 
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sufficient compliance with S. 35. I'nlil Ihe pro 
ccedings conic lo a close it cannot In* staled whe¬ 
ther Section 35 has not been substantially com¬ 
plied with or not. Section 35 was intended to 
apply to a judicial enquiry into Ihe charges and 
not lo enquiries in Ihe nature of departmental 
proceedings. 

Consequently, where Ihe departmental pro 
cecdings against a police Sub-Inspector have been 
initiated by a Sub Divisional Officer of the Police 
at the instance of Ihe Inspector-General of Police 
and have reached Ihe preliminary stage of fram¬ 
ing charges, they cannot be declared to be illegal 
or void. AIR 1951 Cal 179 (181) (Pt A) (Pr 11). 
-S. 35 — Scope and object. 

Section 35 contemplates a criminal charge 
against a Police Oll’icer and the object of this 
section is to prevent a Magistrate of the 2nd or 
3rd Class enquiring into offences against Police 
Officers above the rank of a constable. This sec¬ 
tion has no relevance to a departmental enquiry 
lo which a Police Officer is subjected. ILR (1956) 
Pun| 361: AIR 1956 Punj 102 (104) (Pt B) (Pr 
9). 

-S. 35 — Applicability to departmental en¬ 
quiries. 

Section 35 of the Police Act does not deal with 
departmental enquiries but must be read 'ejusdem 
generis’ with Ihe offences mentioned in Ss. 28 
and 29 of Ihe Police Act. The words 'officer exer 
.c.ising the powers of a Magistrate' have been 
defined to mean a ‘Magistrate of the first class' 
in Section 3 (2), Criminal P. C. which is an 
Act later than the Police Ad. and therefore Sec 
tion 35 was intended lo apply to a judicial cn 
quirv into charges and not lo enquiry in the 
nature of departmental proceedings. AIR 1951 Cal 
179 and AIR 1954 Cal 60. Rel. on. ILR (1955) 
Punj 934: AIR 1955 Punl 118 (120) (Pt C) (Pr 
6 ). 

-S. 35 — Applicability to departmental en¬ 
quiries — Section 35 is intended for judicial en¬ 
quiries into charges under the Act and not to 
departmental enquiries which fall within the 
scope of Section 7 and which are to be held sub¬ 
ject to the provisions of Art. 311 of the Constitu 
lion. AIR 1951 Cal 179. Rel. on. See Criminal 
P. C. (18981, S. 197. 1957 Cr LJ 394: AIR 1957 

Tripura 18. 

SECTION 36 

9-S. 36 — Prosecution under Section 218. 

Penal Code, of Police Officer — Limitation pres¬ 
cribed by Section 42. Police Act. has no applica¬ 
tion. See Police Act (I KG 1). S. 42. 1964 Mad LJ 
(Cr) 76: (1964) 1 SCJ 164: (1964 ) 2 Cr LJ 71 
(SC). 

SECTION 42 

-Ss. 42. 36 — Prosecution under S. 218, 

Penal Code of Police OlTicer — Limitation pres¬ 
cribed by Section 42 has no application. 

The period of three months prescribed for 
commencing a prosecution under this section is 
only with respect to prosecution of a person lor 
something done or intended to be done by him 
under Ihe provisions of Ihe Police Act or undei 
general police powers given by the Act. S. 42 
does not apply to prosecutions against anv per 
son for anything done under the provisions of 
anv other Act or under Police powers conferred 
under any other Act. A combined reading of the 
provisions of Sections 42 and 36 lends to the con¬ 
clusion that Section 42 only applies to a prosecu¬ 
tion against a person for an offence committed 
under the Police Ad. Section 44 imposes a duly 
on every officer in charge of a Police Station to 


S. 35 

keep a General Diary in such form as prescribed. 
If Ihe officer does not discharge his duly in Uie 
mailer ot keeping a regular diary, he commits 
an offence under Section 29 oi Ihe Act. If he is 
prosecuted for such an offence, under Section 4'J, 
it should be done within the time laid down 
thereunder but where the prosecution is for an 
offence under Section 218 of the Penal Code 
which is an offence under a different Act and for 
which a much higher punishment is prescribed 
bv reason of Section 3C of the Police Act, S. 42 
cannot apply. Maulud Ahmad v. Stale of 1). P 
1963 All LJ 555: 1963 All \VR (IIC) 482: 1963 
SCI) 714: 1964 MLJ (Cr) 76: (1964) 1 SCJ 1M: 
ILR (1963) 2 All 528: (1963) All Cr R 253: (1963) 
1 SCWR 268: (1963) Supp 2 SCR 38: 1964 (2) 
Cr LJ 71 (73) (Pi R) (Prs 9. 19) (SC). 

-S. 42 — Applicability to departmental trial 

under Section 7 — Section 42 is intended as a 
protection to Police officers against actions and 
prosecutions brought by a third party, in respect 
of anything done or intended to be done by 
I hern in the performance of their duties. It has 
no relation to departmental enquiries instituted 
under Section 7 of the Act. See Police Act (1861), 
S. 7. 1958 Cri LJ 983: AIR 1958 All 560 (DB). 

-Ss. 42 and 7 — Applicability — Disciplinary 

proceedings In respect of misconduct. 


Section 42 does not apply to a disciplinary 
proceeding against a police employee for any 
misconduct or any oilier acts enumerated in Sec¬ 
tion 7 on which such proceedings could be start¬ 
ed. Such a proceeding cannot be regarded as an 
action or prosecution against anv person as con- 
templaled. (1958) 1 Lab LJ 448: AIR 1957 All 634 
(635) (Pi A) (Pr 4). 


-S. 42 — Applicability. 

Section 42 refers to judicial proceedings and 
has no reference lo a dcparlmental enquiry. 58 
Cal \VN 952: AIR 1955 Cal 183 (188) (PI I) (Pr 
19). 

-S. 42 — Criminal P. Cm S. 202 — Report 

under S. 202 what Is — Report by Sub-Inspector 
of Police under Act — Defamatory Statement In 
— Prosecution for — Limitation. 

Held, that the representations were not com 
plaints that the report of Sub-Inspector was not 
a report under S. 202, Cr. P. C., but was one 
of administrative nature and that the complaint, 
filed on 11-2-49. that is after expiry of three 
months from the dale of the report of Sub-Ins 
peclor, was barred by Section 42, Police Act. See 
Criminal P. C. (1898), S. 202. 52 Cri U 1511: 
AIR 1951 Punj 135 (DR). 

-S. 42 — “Anything done or Intended to be 


lone". 

Where a Sub-Inspector of Police makes n 
lefamatory statement in a report submitted by 
jjm to his superior officer under the Police^ Act. 
he statement is covered by the expression nn> 
jiing done or intended lo be done under the pro* 
•isions of the Act" and the period of limitation 
uider Section 42 applies to a prosecution of tin* 
mb-Inspector for such statement. AIR 

•C 43. Discussed. (’51) 53 PLR 124 : 52 Cri U 
1511: ILR (1951) Punj 272: AIR 1951 Punj 135 
136) (PI B) (Pr 5) (DB). 

-S. 42 — S. 42 how much repealed. . 

Section 42. Police Act. 1861. was amended in 
>:irI bv the Limitation Act. 1871. But the Ors 
ehcdule to that Limitation Act makes it clear 
hat only so much of Section 42 was repealed 
is relales to the limitation of suits. The portion 
»f Ihe section relating to prosecutions was 
i!lowed to remain unaltered. (’51) 53 PLR ***• 
,2 Cri LJ 1511: ILR (1951) Punj 272: AIR 1951 
>unj 135 (137) (Pt C) (Pr 7) (DB). 



POLICE ACT (1801), S. 42 


-S. 42 — Applicability and scope. 

Seel ion 42 docs not have anv application with 
regard to prosecutions arising nut of the exer¬ 
cise of powers under Criminal P. C. It is onlv 
with respect to actions and prosecutions against a 
police officer for something done or intended to 
he done hv him under the provisions o| the 
Police Act or under the general police powers 
given by the Art that Section 42 can come into 
play and not otherwise. A Iff 1915 All 358, 
Explained and applied. 1956 Ra| LW 285: 1957 
Cr U 158 (160) (Pt A) (Prs 4, 5) (Ra.|). 

SECTION 43 

-S. 43 —Magistrate having jurisdiction issuing 

search warrant — Irregularity committed bv him 
does not make warrant illegal. See Judicial Offi¬ 
cers Protection Act (1850). S. 1. 1965 (2) Crl LJ 
225: AIR 1965 Mys 214 (DB). 

—^-Ss. 43, 23 — Conlempl of Courl — Pica 
under section in defence — If open. 

The pica under Section 43 does not fortify a 
police officer against acts of contempt of Court 
He cannot successfully seek protection under Sec¬ 
tion 23 also where the facts and circumstance* 
of the case indicate that the act of contempt, 
namely his interference with the possession of 
the receivers, was deliberate and unlawful. ILR 
(1958) PunJ 1822: 1958 Cr LJ 1629: 60 Pun LR 
624: AIR 1958 PunJ 471 (478) (Pi E) (Pr 37). 

SECTION 44 

7777 s ’ p °I*ce Regulations, Reg. 295 

(14J and (15) — Impression gathered or circum¬ 
stances ascertained by police officer at spot are 
not required to be entered In general diary — 
They are not relevant facts under Section 35, 
Evidence Act and hence not admissible In evl- 
dence — Criminal P. C. (1898), S. 172 — Evl. 
dence Act (1872), S. 35. 

Section 35 of Evidence Act says that an entry 
,n ® n V public or official book, register or record 
mad ? by a public servant in the discharge of his 
official duly is itself a relevant fact. It is neces¬ 
sary that the entry must be made by a public 
servant in the discharge of his official duty. The 
making of an entry in a diary is enjoined on n 

fi ,CW e bV SCC,i0n 44 ° f ,he P ° licc Act. 

rnL 1a 5eCtl °2 ns wcl1 as lhe Regulalions 

thereunder mention the specific matters 

fflmnlL 0 be recorded in the general diary. 
;! n mailer which is not covered by the provi- 

lion *295 1fn° n f, 4 , 0f ,h0 Poli " Ac* or Recula. 

v « l nT IC CSS Cnlcrcd in ,hc Bcnwal 
Ulan It vv ill not be an entry made in the HU. 

cScrcd or h the 0ffiCial , dUlV * Thc ™nn»i.m 
no ice onZr f '‘"““Stances ascertained bv a 

entred fn .L Jn e i P a- nrD no1 rCf " lirc(l '« he 
will i " , fiencral diary and ns such thev 
X 1 ) 1 P n > he relevant facts under Section 3 *i of 

r liibl,W '“* S sS t “ta‘mV 7 
ZSJhh KS 'S 

SWins JSiraA B? T-r® 88 

4 88 , Am « An g 


SECTION 40 


• Ss. 46 (2) and 7 — U. P. Police Regula¬ 
tions. Regn. 499 — U. P. Disciplinary Proceed 
mgs i Administrative Tribunal) Rules (1947). 
Rules 8 and 9 — Enquiry against police officer 
for misdemeanours — No substantial difference 
between thc procedures under the two sets oi 
Rules. See Police Ad (1861). S. 7. AIR 1961 SC 
1245. 

9 -s. 40 (2) (c) — U. P. Police Training 

College Manual. PL II. Rule 23 — Rules in the 
Manual — Whether statutory — Misconduct of 
cadet under training — Enquiry and expulsion 
from college — Cadel has no right to cross-exa¬ 
mine witnesses at enquiry — Natural justice. 
Shesh Mani Nath Tripathi v. Deputy Inspeclor- 
(i client) of Police. 1964 All WR (HQ 2G6: 1964 
All Cr R 178: 1964 All LJ 554: 1904 (2) Cr LJ 
625: (1965) 1 Lab LJ 4: (1964) 9 Fac LR 347: 
ILR (1964) 2 All 556: AIR 1964 All 540 (540 lo 
542) (Prs 8, 10, 22) (FB). 

“— Ss. 40 (2) and 23 — Penal Code (I860), Sec¬ 
tions 353 and 442 — Police in uniform doing 
surveillance entering accused's house and beaten 

— Accused held guilty under Section 353. I. P C 

— (Police Rules (U. P.) under S. 46 (21 Police 
Ad. R. 236). See Penal Code (1860), S 353 AIR 
1955 NUC (All) 2781 (DB). 

nnd 29 — Rules under Section 46. 
Rule 16.21 (1) — Police officer involved in crimb 
nnl case — Suspension during pendency of case 

— Order lo remain in police lines — Legality ~ 

no ,loin * •rVT’ 1 . movcmen,s of accused is 
?.or.? fc !? cc for dwnbedience. Sec Police Art 
H8GII, S. 29. AIR 1958 Punj 17 (DB) 

"'™ ft'WiBi ? 8 ns s™ 

^V?,„-„ Ap ^ ltobl,l, .V <« Hafasthnn — Rolns- 
Ibnn Notmcallon, Doled 18-7-1050 — Validity 1 

forcing the p",ft rr 1 the Rnipramnkh en- 

isps s 

POLICE ACT (3 oi 1888) 

SECTION 3 

" olier. 1950, 

'! Purl A Stole „r « Port C SlnS ?' »“5 
does not contemplate n,„ e . ®- ‘hcrefore. 

Mndhva Pradesh Police Officer Pl t Un, ‘n n ° f ,hc 
""d.hence where a Police omd? ■ *>* B S,a, f 
nr deputed to a Part R stai r £ r ls m ^ nrl 
belong |„ ,) 1C establish!™ ? »r con,inu « lo 

«LR (1055) Nag 93 l«£ &Vl"o,S nrc . n ‘ Shtc - 

Nos 100 (162) CPI B) (“ |o,Yd£ 4: A,R 1956 

POLICE CADRE RULES (1950) ’ 

ing no**legal" cSnce -'rcx by - Con ' mil,cc hav- 
Punishment — Opporlunilv^n ?‘ 0t l >v wnv of 

^nSSSSf npP ° ,n,mpn « ‘or ex,ended ^ 

ncrmmmn^appo'in'tn l cn“or Ci,hCr - ,here coul<l he a 
hntinn and in Z Z «PDointment on pro 
ecssful completion of the P 7 cto ” ««• 
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POLICE CUSTODY 


persons must he confirmed in the Indian Police 
Service. There is no provision for an officiating 
appointment for an extended term. 62 Cal WN 
646: (1958) 2 Lab LJ 392: AIR 1958 Cal 646 
(647) (Pt A) (Pr 3). 

POLICE CUSTODY 

Confession of accused while In. 

See Evidence Act (18721. S. 26. 

POLICE DIARY 

See (1) Criminal P. C. (1898), Ss. 161 and 162, 
172. 

(2) Evidence Act (1872), Ss. 145, 16a. 

167. 

(3) Police Act (1861), S. 44. 

POLICE FORCE 

Causing disaffection amongst members of. 

See Police (Incitement to Disaffection) Act (22 
of 1922), S. 3. 

POLICE (INCITEMENT TO DISAFFECTION) 
ACT (22 of 1922) 

SECTION 3 


«-S. 3 — Section 3 of the Police (Incitement 

to Disaffection) Act, 1922. is intra vires and falls 
within the protection of Cl. (2) of Art. 19 of the 
Constitution. AIR 1952 SC 196. Ref. See Consti¬ 
tution of India, Art. 19 (1) (a). 1960 Cr U 1192: 
AIR 1960 Bom 390 (DB). 

-S. 3 — Constitution of India, Art. 19 (2) — 

Restriction imposed by Section 3 not unlimited 
and so not unreasonable. See Constitution of 
India, Art. 19 (2). 1960 Cr LJ 1192: AIR 1960 

Bom 399 (DB). 


-S. 3 — Constitution of India, Art. 19 (2) — 

Police Officer withholding his sendees or com¬ 
mitting breach of discipline is punishable under 
Section 145 of the Bombay Police Act, 1951— To 
induce Police Officer to do so would amount to 
incitement to an offence — Hence restriction 
imposed by Section 3 of the Police (Incitement 
to Disaffection) Act is covered by Art. 19 (2) 
and is valid. Sec Constitution of India, Art. 19 
(2). 1960 Crl U 1192: AIR 1960 Bom 399 (DB). 
-S. 3 — ‘To withhold services’ — Meaning 


of. . , 

The expression 'to withhold sendees means 
not merely to resign from the force but to deli¬ 
berately refuse, to forbear or to refrain from 
performing tasks and duties enjoined upon the 
members of the police force by the rules govern¬ 
ing them. 'To withhold sendees’, means some¬ 
thing more aggravated than even committing 
breach of a disciplinary rule. 62 Bom LR 206: 
1960 Nog U 244: ILR (1960) Bom 305: 1960 Cr 
LJ 1192: AIR 1960 Bom 399 (403) (Pt F) (Pr 16) 
(DB). 


-S. 3 — Scope. Sec Bihar Essential Ser¬ 
vices Maintenance Act (I of 1948), S. 5. 1959 

Cr U 1014: AIR 1959 Pat 376. 


POLICE INTELLIGENCE BRANCH MANUAL 
OF INSTRUCTION 


RULE 12 

-R. 12 — Bengal Subordinate Services (Disci¬ 
plinary and Appeal) Rule (1936), Rr. 4, 5 and 
Schedule — Police Regulations, Regn. 768 (b) — 
Typist appointed by Special Superintendent of 
Police in Intelligence Branch and C. I. D. is not 
a subordinate clerk within Rule 5 — Regn. 768 
(b) does not apply — Ilis appointing authority 


being Special Superinlcndent of Police, disci¬ 
plinary action by Superinlcndent, Government 
Railway Police not valid. See Constitution of 
India, Art. 311. AIR 1965 Cal 169 (DB). 

POLICE INVESTIGATION 

Sec Criminal P. C. (1898), Ss. 155, 161 and 162 

POLICE MANUAL 
RULE 851 


-R. 851 (b) — Appellate authority can pass 

orders which the original authority could have 
passed — Original authority reverting petitioner 
though he could order dismissal — Appeal to 
State Government — State Government can 
order dismissal. (1941) 1 Mad LJ (Supp) 49; 
(1940) 3 MLJ (FC) 73: AIR 1941 FC 5. Rel. on. 
But before doing so, it must gave fresh notice 
to petitioner that it proposed to inflict higher 
penalty. 1915 AC 120; (1885) 10 AC 229; 1958 
SCJ 798; AIR 1958 SC 398, Rel. on — If the 
State Government enhances the punishment with¬ 
out fresh ‘show cause notice', order of dismissal 
is ultra vires and illegal — C. P. Code (1908) 
O. 41, R. 33 — Constitution of India, Art. 311 
1962 BUR 453: (1962) 2 Lab U 409: (1962) 6 
Fac LR 413: ILR 41 Pat 851: AIR 1962 Pat 276 
(277 to 280) (Prs 4, 5) (DB). 

POLICE OFFICER 

See (1) Criminal P. C. (1898), Ss. 161 and 102. 

(2) Evidence Act (1872), Ss. 25. 26, 27. 


Arrest by to prevent cognizable offence. 

See Criminal P. C. (1898), S. 151. 

Break open doors and windows, power to. 

See Criminal P. C. (1898), S. 149. 

Confession to. 

See Evidence Act (1872), Ss. 25 and 26. 

Officer In charge of police station. 

See Criminal P. C. (1898), S. 4 (1) (p). 

Prevention of cognizable offence. 

See Criminal P. C. (1898), S. 149. 

Search by. 

See Criminal P. C. (1898), S. 165. 

Stolen properly, power to seize. 

See Criminal P. C. (1898), S. 550. 

POLICE REGULATIONS 

Sec (1) Constitution of India, Art. 311 and 
(2) Statutory cross-references under 
"Police." 

POLICE REGULATIONS (STATES) 

Sec Police Act (1861), S. 7. 

POLICE REPORT 

See Criminal P. C. (1898), Ss. 110-158. 

POLICE SERVICE (APPOINTMENT BY 
PROMOTION) REGULATIONS (1055) 

CLAUSE 4 


CIs. 4 and 5 (2) — Signing of slnternent 

orth in schedule to U. P. Art (40 of 1948 
ippointcd as Adjutant in 1947 in MiUtar> 
"c. signing statement - Statement entitl ng 
3 have his services in the P. A C counted 
promotion and pension in U. P. Police — 
dantive appointment of P as Dv. S. P. 

> Police Cadre from 9th November. 1955 
sequent order fixing seniority of P 
'e service on basis of his substantive appoint 
t and not on basis of initial appointment - 



POLICE SERVICE (CADRE) RULES (1954), Rule 2 


Order challenged on ground, inter alia, of barring 
promotion to Police Service — Validity. See U. 
P Provincial Armed Constabulorv Art (40 of 
1948). S. 4. (1966) 10 Fac LR 301: 1965 All LJ 
667. 

POLICE SERVICE (CADRE) RULES (1954) 

RULE 2 

• - Rr. 2 (a), 3 to 5, 8, 9 (b) and 10 — 

Reduction in rank — Indian Police Service - 
Member reverted from higher officiating post of 
Superintendent of Police to substantive* junioi 
post of Assistant Superintendent of Police for 
unsatisfactory conduct — Whether reduction in 
rank within Art. 311 (2). AIR 1962 Puni 516. 
Reversed.; AIR 1958 SC 36. Applied. See Constitu¬ 
tion of India, Art. 311 (2). AIR 1964 SC 423. 

RULE 3 

• -— Rules 3, 4 and 5 — - Constitution of In&it, 
Article 311 (2) — Reduction in rank — Indian 
Police Service — Member reverted from highci 
officiating post of Superintendent of Police to 
substantive junior post of Assistant Superir. 
lendent of Police, for unsatisfactory conduct — 
Whether ‘reduction in rank’ within Art. 31! (2) 
—AIR 1962 Puni 516, Reversed. See Constitution 
of India. Arl. 311 (2). AIR 1964 SC 423. 

RULE 4 

; 4 (1) and R. 8 — Right to hold post when 

is acquired by Government servant — Promotion 
to cadre post in Indian Police Service — Person 
in substantive junior post promoted to higher 
officiating post — Reversion — Reversion held 
did not amount to reduction in rank — No 
punishment — Art. 311, not attracted. See Con¬ 
stitution of India. Art. 311. AIR 1062 PunJ 516 
(DB). 

[Reversed in AIR 1964 SC 423.1 

RULE 8 

® (b) and 10— Constitution of India, 
Article 311 (2) — Reduction in rank — Indian 
«! ,( ; e Service — Member reverted from higher 
officiating post of Superintendent of Police to 
substantive junior post of Assistant Superin* 
tendent of Police, for unsatisfactory conduct — 
W ?fn r rc<luclion in rank' within Art. 311 (2) 
—AIR 1962 Puni 516. Reversed. See Constitution 
of India, Art. 311 (2). AIR 1964 SC 423. 

POLICE SERVICE (FIXATION OF CADRE 
STRENGTH) REGULATIONS (1955) 

® ——Reduction in rank — Indian Police Service 
— Member reverted from higher officiating post 
of Superintendent of Police to substantive junior 
°i A , sslslan t Superintendent of Police. AIR 
962 Pun; 516, Reversed. Sec Constitution of 
India, Art. 311 (2). AIR 1964 SC 423. 

Right to hold post when is acquired bv Gov. 
emment servant — Promotion to cadre post in 
Indian Police Service — Person in substantive 
iunior post promoted to higher officiating post 
7“ R ® vcr 4 s . l0n Reversion held did not amount 
Ml 01 ! ln r rank —punishment—Art. 311. 

P»n| M e . C ,DB|.' U,i ° n Arl - 311 

[Reversed in AIR 1964 SC 423.] 

POLICE SERVICE (PAY) RULES (1954) 

RULE 2 

P ®. r * 2 .®» 4 ( 2 )« 6 and 8 — Reduction 

in rank — Indian Police Service _ Member 

EH? officiating post 0 f sfirtE 

‘. c p0,c ? l ? subsln nlivc junior post of 
Assistant Superintendent or Police, for unsntis 
factory conduct — Whether reduction in rank 


within Art. 311 (2). AIR 1962 Puni 516. Reversed. 
Sec Constitution of India. Arl. 311 (2). AIR 1964 
SC 423. 

RULE 4 

■ -Rr. 4 (2), 3 and 5—Constitution of India, 

Articles 311 (2) — Reduction in rank — Indian 
Police Service — Member reverted from highci 
officiating post of Superintendent of Police to 
substantive junior post of Assistant Superin 
lendent of Police, for unsatisfactory conduct — 
Whether ‘reduction in rank’ within Art. 311 (2) 

— AIR 1962 Puni 516. Reversed. See Constitution 
of India. Art. 311 <2>. AIR 1964 SC 423. 

RULE 8 

• R. 8 — Constitution of India. Arti¬ 
cle 311 (2) — Reduction in rank — Indian 
Police Sen ice — Member reverted from higher 
officiating posl of Superintendent of Police to 
substantive junior post of Assistant Superin¬ 
tendent of Police, for unsatisfactory conduct — 
Whether ‘reduction in rank’ within Art. 311 12) 
—AIR 1962 Puni 516. Reversed. See Constitution 
or India. Art. 311 (2). AIR 1964 SC 423. 

POLICE SERVICE (RECRUITMENT) RULES 

(1954) 

RULE 3 

■ -Rr. 3, 4, 8 and 9 — Reduction in rank — 

Indian Police Service — Member reverted from 
higher officiating post of Suprintendent of Police 
to substantive junior post of Assistant Superin¬ 
tendent of Police for unsatisfactory conduct — 
Whether reduction in rank within Art. 311 12) 
Sec Constitution of India. Arl. 311 (2). AIR 1964 
SC 423. 

RULES 4, 6, 9 

• -Rr. 4. 6, 9 — Constitution of India, Arti¬ 
cle 311 (2) — Reduction in rank — Indian 

Police Service — Member reverted from highei 
officiating post of Superintendent of Police to 
substantive junior post of Assistant Superin 
lendent of Police, for unsatisfactory conduct — 
Whether 'reduction in rank' within Art. 311 (2) 
—AIR 1962 Puni 516, Reversed. Sec Constitution 
of India. Art. 311 (2). AIR 1964 SC 423. 

-R. 4 — Right to hold post when is acquired 

bv Government servant — Promotion to cadre 
post in Indian Police Service — Person in sub. 
stantivc junior post promoted to higher offielnt 
ing post — Reversion — Reversion held did not 
amount to reduction in rank — No punishment 

— Article 311 not attracted. See. Constitution o« 
India, Art. 311. AIR 1962 Pun] 516 (DB). 

[Reversed in AIR 1964 SC 423.] 

POLICE SERVICE (REGULATION OF 
SENIORITY) RULES (1954) 

RULE 2 

• 2 .(R) — Reduction in rank — Indian 
Police Service — Member reverted from higher 
officiating post of Superintendent of Police to 
substantive junior post of Assistant Supcrin- 

rndent of Police, for unsatisfactory conduct — 

Ain lono induction in rank within Art. 311 (2). 

fnSJ 9 ? 2 , P 1W ?,\ 6 ’ Sec Constitution of 

India, Art. 311 (2). AIR 1064 SC 423. 

POLICE STANDING ORDER 
RULE 558 

— 7 R. 558 — Criminal P. C. (1898), S. 167 — 

• °i V nd cas ? diarics ot ,he lime of 

send fro . m ‘ From ,he omission to 

cnnfrA ,- nsc ^5 rics W1,h remand report in 
Hon 1 M 1°“ ° f n hc ma ? dolor V Provisions of Sec- 

No ? n Ve V as - ,hc Police Standing Order 

No. 658 and the directions given in Police Gazette 

wo. 48 D/. 28-11-1966. Part I, the reasonable 
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POLICE STANDING ORDER, Rule 580 


inference that can be drawn is that Ihey were 
n °l in existence nr if in existence, were not in 
'.lie shape in which lhe\ are found, when pro 
duced in Court. AIR 1957 Andh Pra 561. Rel. on. 
See Criminal P. C. (1898) S. 167. ILR (1959) 
Andh Pra 797. 

RI LE 580 

—R. 580 — Compliance with — Interview with 
prisoner — Order in writing of District Magis¬ 
trate or Deputy Inspector General or Commis¬ 
sioner of Police necessary — Permission given by 
Judicial Second Class Magistrate for interview is 
not valid — Statement of prisoner taken on the 
basis of such permission is not admissible. ILR 
(1959) Andh Pra 797. 

POLICE STATION 

Defined. 

Sec Criminal P. C. (1898), S. 4 (1) (s). 

POLICE TENURE 

See Government Grants Act (15 of 1895), S. 3. 

POLICY OF FIRE INSURANCE 
Transfer of. 

See T. P. Act (1882), S. 135. 

POLICY OF INSURANCE 

Suit on. 

—Limitation. 

See Limitation Act (1908), Art. 86. 

POLICY OF MARINE INSURANCE 
Transfer of. 

See T. P. Act (1882), S. 135-A. 

POLITICAL AGENT 

Certificate of, for inquiry into offence by Indian 
citizen committed out of India. 

See Criminal P. C. (1898), S. 188. 

Defined. 

Sec General Clauses Act (1897). S. 3 (43). 

POLL 

. See Representation of the People Act (1951), 
Ss. 57, 59. 

POLLING AGENT 

See Representation of the People Act (195!). 

S. 40. 

POLLING OFFICER 

See Representation of the People Act (1951), 

S. 28. 

' POLLING STATION 

See Representation of the People Act (1951), 

S. ,25. 

POLYGAMY 

See (1) Bombay Prevention of Hindu Biga¬ 
mous Marriages Act (25 of 1940). 

(2) Criminal P. C. (1898), S. 488. 

(3) Hindu Marriage Act (1955), Ss. 5, 17. 

(4) Madras Hindu (Bigamy Prevention and 
Divorce) Act (6 of 1949). 

(5) Mahomedan Law — Marriage. 

(0) Penal Code (1800), Ss. 494, 495. 

PONDICHERRY (ADMINISTRATION) ACT 

(49 of 1902) 

SECTION 4 

-Ss* 4 and 7 — Pondicherry (Application of 

Motor Vehicles Act) Order (1959), Cl. 4 — Gov¬ 
ernment of Union Territories Act (1963), S. 18 

— Motor Vehicles Act (Delhi), S. 68 — Delhi 
Motor Vehicles Rules, R. 7 (12) — Madras Dis¬ 
trict Municipalities Act (5 of 1920), S. 270 (B) 

— Municipality imposing enhanced levy for use 

of municipal bus stand on State-carriages from 
Pondicherry — Levy whether fee or tax — Fee 
when treated as tax — Enhancement of levy 
held ultra vires Municipality — French words 
‘droit’ and 'permis' — Meaning of — Intcrpreta. 
lion scope and operation of Art. 44 (G) of French 
Decree of 1880. 1905 Mad \YN 328. 


SECTION 7 

——S. 7 — Levy whether fee or tax. 

I here is well known principles laid down for 
distinguishing between a tax and a fee. Where, 
under the guise of levying . . a fee, lhe 
legislature attempts to impose a tax, ’ the 
Court would scrutinize the scheme of levy 
yerv carefully and determine whether there 
is a co-relation between the service and lev^* 
(1954) 1 Mad LJ 596 (SC). Ref.; AIR 1961 SC 
459. Rel. on. See Pondicherry (Administration) 
Act (19021, S. 4. 1965 Mad \VN 328. 

SECTION 9 'ill!' 

Ss. 9 and 10 — Sentence — Reduction of — 
Interest of justice — No heavier sentence thnii 
the minimum he imposed. 19C5 (2) Crl LJ 105? 
(1965) 2 Mad LJ 31: 1905 Mad LJ (Cri) 474: 1965 
Mad \VN 275: ILR (1964) 2 Mad 290: AIR 1965 
Mad 329 (DB). 

-Ss. 9 and 10 — Jurisdiction of High Court at 

Madras under — Nature and scope of — French 
Criminal Law — Properly stolen within the 
French Territory and concealment in a foreign 
territory — Jurisdiction of French Courts to try 
the ofTcncc. 

Under S. 180 of the Code of Criminal Procedure, 
a person accused of receiving or retaining sto¬ 
len goods can he tried either by the Court 
within the local limits of whose jurisdiction the 
goods were stolen or by the Court within 
whose jurisdiction such goods were dishonestly 
received or retained. Under the French Law a 
person cannot he tried bv Courts within the 
French Settlements for concealment of stolen 
properly outside the territorial limits. Still where 
the articles are removed from French Territory 
bv a stranger, which are or have been sut>|6cl 
of theft in French territory. French tribunals 
will have jurisdiction to take cognizance of both 
the theft and the receipt of the stolen goods. 
Under Ss. 9 and 10 of lhe Pondichcrrv (Adminis¬ 
tration) Act, 1902 the High Court at Madras i* 
not merely clothed with the powers of cessa¬ 
tion hut is vested with a general appellate juris- 
diction. Hence the High Court at Madras ha* 
all the powers of an ordinary Court of criminal 
jurisdiction in relation to an appeal from Pondi* 
elierrv and can. in suitable cases, reduce the sen¬ 
tence in the interests of justice. 1965 (2) Crl 
IJ 105: 1965 Mad WN 275: (1965) 2 MU 3D 
ILR (1964) 2 Mad 299: 1965 MLJ (Cr) 474: AIR 
1905 Mad 329 (330, 331) (Pis A. B) (Prs 3, 0) 
(DB). 

-Ss. 9 and 10 — Scope — Criminal P. C, (5 

of 1898). S. 439 — Applicability lo Pondicherry 
— Jurisdiction of Madras High Court under Sec¬ 
tion 439. Criminal P. C. — Criminal P. C. (5 ol 
1898), S. 4 (1) (r) — Courts In Pondicherry — 
Power of Courl to authorise any person to ap¬ 
pear for an accused — Arrelc which limited the 
Advocates In Pondicherry who could appear In 
French Indian Courts lo named Individuals.,*- 
FITect — Advocates Act (25 of 1961) — Advo¬ 
cate enrolled In Madras Slate — If can appear 
before Courts in Pondicherry. 

Under Ss. 9 and 10 of the Pondicherry (AdmiHi* 
si ration) Act, the High Court at Madras has 
jurisdiction to entertain revision under S. 439 ol 
the Criminal P. C. from Pondicherry Courts. Sec- 
lion 4 (1) (r) of the Criminal Procedure Code 
vests a judicial discretion in the Court to pernin 
any other person to act in the proceedings iin a 
proper case. This judicial discretion is to be 
exercised bv Courts in Pondicherry without be¬ 
ing influenced by any Arrcte issued in Pondi¬ 
cherry. An Arrelc lias no doubt the force ol 



PONDICHERRY (ADM IN 1ST RATION | 

l:nv within its own limit, but it cnnimt lake away 
nr abrogate the judicial discretion vested in 
Courts under S. 4 il) (r) nf the Criminal P. C. 
which has been extended to Pondicherry. 

An Advocate of Madras Slate has no vested 
right to appear and plead bet ore the Court' in 
Pondicherry* State. Neither the earlier Bar Conn- 
-ils Ac! nor the recent Advocates Act has been 
made applicable In Pondiclierrv Slate and there 
is no question ol fundamental right under the 
Constitution either. (1064) 2 MLJ 104: 77 Mad 
L\V 132: (19G4) MLJ (Cr) 524: 1LR (1964) 2 
Mad 255. 

SECTION 10 

——S. 10 — Conviction in absence of legal evi¬ 
dence — Power of Court to interfere in appeal 

— Dalloz Repertoire Pratique, Art. 694. 

It is a cardinal principle of all systems of cri¬ 
minal jurisprudence, including French Criminal 
jurisprudence, that suspicion cannot displace 
proof, and that guilt cannot be inferred hv 
guess work of anv kind. Where a conviction is 
based on material which is totally destitute of 
legal elements of the crime, the High Court 
under powers in cessation, even apart from See. 
lion 10. can interfere in appeal. 77 Mad IAY 
403: (1904) 2 Mad U 201: ILR (1964) 2 
Mad 811: 1904 Mad WN 426: 1965 (2) Crl U 
224: AIR 1965 Mad 351 (352) (Pr 4) (DB). 

-Ss. 10 and 9 — Scope — Criminal P. C. (5 

of 1808). S. 439 — Applicability to Pondicherry 

— Jurisdiction of Madras High Court under Sec¬ 
tion 439. Cr. P. f. - Criminal P. C. (5 of 1898). 
Section 4 <U frl — Courts in Pondicherry — 
Power of Court to authorise anv person to ap¬ 
pear for an accused — Arre'c which limited the 
advocates in Pondicherry who could appear in 
French Indian Courts to named individuals — 
Effect — Advocates Act (25 of 1961) ••• Advocate 
enrolled in Madras Stale It can appear be¬ 


fore Courts in Pnndicherrv. Sec 
f Administration) Act (19621. S. 9. 
Mad 255. 


Pnndicherrv 

ILR (1904) 2 


PONDICHERRY (APPLICATION OF .MOTOR 
1 VEHICLES ACT) ORDFR (1059) 

CLAUSE 4 

Cl* 4 — Clause 1 cannot, therefore, lie deem¬ 
ed as having in anv wav modified the power of 
the municipality to lew charges for stands and 
parking places, whether Hip slain], arc construct- 
cd hv the municipality <>r llic private stands ap¬ 
proved In- il. Clause -1 cannot ho considered as 
repealing the provisions corresponding to the 
Ijislrict Municipalities Act. namely the Decree o| 
(• ranch Republic 188(1. 1005 Mad WN 328. 

PONDICHERRY (LAWS) RECITATION (1003) 

SECTION 4 

7 4 O) nm * 4 U) -- Scope — Prove, 

dure for trial o| committal ease where committal 
was after de facto hut before de jure transfer or 
french territory to India — Section 4 (21 (d) 
has cHect of preserving for purpose of procedure 

in Pond.cherry area provisions of French Crimi- 

nnl P. C. notwithstanding general rule that 
repealing and amending legislation for dentine 
with procedure will have retrospective effect - 

French' 1 ! ** f*' 4 , (2 > lA) 4 Pro exiting 
french Law has become eslnhlishcd law in force 

n iprn orv of India within Art. 13 (3) (n) of 

or’rllo 1 1'"? 11 "■ r <lla T Il,w « ivon validity was 
orgmallv law in force in wlial was foreign terri 

’J 0 " 111 n ."' •“‘Ml dueslion of Its being esta¬ 
blished '"''l r in territory newly atlded to Indian 
Unmm 1955 SCJ 174. Expl; l8 ER 00. Bof to 
Conslitulion of .India, Arts. 13 (3) (a) and 21 


ACT (I!I02), S. 10 

— French Criminal P C... Arts. 1 l-t-t- -I" and 
231 - Criminal l\ C. (I9«8l. Preamble — Gon 
i-nd (Jsium* Act (1897‘. S. 6 — Civil P. C (1908). 
Pro — Interpretation <»f Statute's. 1965 Mad LJ 
(Cri) 729: (1965) 2 Mad LJ 332. 

POONA CITY MUNICIPAL CORPORATION 
RULES AND BY-LAWS 
Sri* iinilci Municipalities. 

POONA CITY MUNICIPALITY OCTROI RULES 
See under Municipalities. 

PORAMBOKE 

See Trnanev Laws — Madras Estates Land Act 
1190S t. 

Assignment. 

See T. P. Art (1882). S. 108. 

PORBANDAR (CITY) HOTEL AND 
KETTLE DI1ARA 
SECTION I 

-S. 1 — Porbandar (City) Hotel and Keltic 

Publication 


and Kettle 


— S. 1 — Porbandar (City) Hotel and Kettle 
Dhara duly published in Gazette — Publication 
ordered hv Dewun of Stale — It niav be pre¬ 
sumed trom fact ol such publication that il had 
dulv rereixed assent of II. 11. Maharana Saheb 
of Porhandcr. See Evidence Ac! (1872). S. 114. 
AIR 1955 NUC (Snn) 3455 (DB). 

SECTION 6 

S. 6 — Repeal of bv Bombay District Muni 
cipal At I — Only rules and bve-laws arc kept 
alive — Section 6 is not a rule or live-law and 
is led saved — Conviction for contravening S. 0 
in 1952. is illegal — (Municipalities — Bombay 
District Municipal Act (3 of 1901) (as adapted 
and applied to Smirashtra). Ss. 2 (1) (h) and 48 
Hi (hi (as amended bv Bombay* Act 52 of 1949' 
AIR 1955 NUC (San) 3455 (DB). 

PORBANDAR RULES OF HAZUR 
RAJ SABHA 
SECTION 1 

S. 1 — Porbandar (Cilv) Hotel and Kellie 
Dhara dulv published in Gazette — Publication 
ordered bv Dewan nf Slate—It may be presum. 
cd from fact of such publication that it had duly 
received assent of II. II. Maharana Saheb ol 
Porbandar. Sec Evidence Act (1872). S. 114. AIR 
1955 NUC (Snu) 3455 (DB). 

PORBANDAR STATE LAND REVENUE 
CODE (1940-41) 

RULE 2 

-K. 2 — Jurisdiction of Civil Courts — Civil 

P. C. (1908), S. 9. 

The Porbandar Slate Land Revenue Code of 
1940 It does not debar the Civil Court from on 
Icrlainmg suits relating to revenue dispute R 2 
•»f the Code refers to orders, notifications etc 
made in relation In provisions contained in the 
revised Code, and it does not save orders oi 
nolitications relating to matters not covered bv 
I he Code The Code contains no provision re 
earning the jurisdiction of the Civil Courts or 
lie exclusion thereof and the order of the Por. 
bander Slate dated Gill April 1911 (P. 49 of the 
Pm bander State Directory Vol. U) must be 

hrcn abrogated: 3 Snu I.R GG: 

(DB) ° ° PC 10,> * Ro1 ° n ( ’ 5! > 4 Sn « W 

PORTS 

Sl ‘ C \\\ , ' orl Trust Act (0 of 1879). 

u Sv«?n! ,n orl Acl nf w «r 

(3> Mmlrns Port Trust Art (■_> ( ,f HH151. 

PORTS AND AERODROMES 

Exempllcm, from applicability of certain laws. 

See Lonslitutiou of India, Art. 301. 
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POSSESSION 


POSSESSION 

See (1) Civil P. C. (1908), 0. 21. Rr. 35 and 95 

(2) Criminal P. C. (1898), S. 145. 

(3) Evidence Act (1872). Ss. 101-104 and 
114. 

(4) Limitation Act (1908), Arts. 142 and 
144. 

(5) Penal Code (1860). S. 378. 

(6) Specific Relief Act (1877), Ss. 8 and 9. 

(7) Tort — Trespass. 

Adverse possession. 

See Limitation Act (1908), Arts. 142 and 144. 

Presumption. 

See (1) Evidence Act (1872), S. 114. 

(2) Opium Act (1878), S. 10. 

(3) Penal Code (1860), S. 411. 

Suil for. 

—Court-fee. 

See Court-fees Act (1870), Ss. 9. 10. 
—Limitation. 

See Limitation Act (1908), Arts. 142 and 144. 
Suit for ejectment. 

See T. P. Act (1882). S. 111. 

Stolen property, possession of. 

See Penal Code (1860), S. 411. 

—Presumption. 

See Evidence Art (1872). S. 114. 

Title. 

See (1) Evidence Art (1872). S. 118. 

(2) Limitation Act (1908), Arts. 142 and 
144. 

POSSESSION OF WIFE. CLERK OR SERVANT 

See Penal Code (1860), S. 27. 

POSSESSORY LIEN 

See (1) Contract Act (1872). Ss. 170. 171 and 
(2) Statutorv cross-references under “lien". 

POSSESSORY RIGHT AND TITLE 

See Statutory cross-references under "Posses¬ 
sion.” 

POST 

Service of process by. 

Sec Civil P. C. (1908), O. 5. R. 20-A. 

POSTAGE 

See Post Office Act (6 of 1898). 

POSTAGE STAMP 

Sec (1) Post Office Art (1898). S. 2. 

(2) Stamp Act (1899). S. 37. 

POSTAL ARTICLES 

Theft of. 

See Post Office Art (1898), S. 52. 

POSTAL COMMUNICATION 
Presumption. 

See Evidence Art (1872). S. 114. 

POSTAL GUIDE 
RULE 130 

- R. 130 — Contract Act (1872), S. 182 — Re- 

lationship between post office and sender of 
V. P. P. — V. P. Parcel delivered to addressee, 
but money not paid to sender — Post Office is 
liable for breach of contract. See Contract Art 
/ 1 872). S. 182. AIR 1960 All 672. 

POST AND TELEGRAPH DEPART¬ 
MENTAL RULES 

-Rule regarding authority competent to punish 

— Scope of rule — Sanction held not defective. 


The rule in question is quite general and is 
equally applicable to the case in which a per¬ 
son who was officiating in a post in grade A 
ceases to officiate and reverts to a post in grade 
R. AIR 1952 All 122 (123) (Pt B) (Pr 17). 

POSTS AND TELEGRAPHS MANUAL 
VOL. 2, REGULATION 12 

-Vol. 2, Regns. 12-C (b) (2) and (c) — Breach 

of — Effect — (Constitution of India, Art. 311 
12 )). 

Held, that the enquirv was not made in accord¬ 
ance with the regulations governing depart¬ 
mental enquiries laid down in Posts and Tele¬ 
graphs Manual, Vol. II and therefore, the order 
of removal could not be upheld. There was 
breach of Regulation 12-C (b) (2) as the En¬ 
quiring Authority failed to record the evidence of 
witnesses in support of the charges and afford 
opportunity to the petitioner to cross-ex¬ 
amine them. Cross-examination cannot be re¬ 
fused on the ground that no useful purpose would 
be served thercbv. Further, the manner in which 
a witness was allowed to participate in the en¬ 
quirv at the time of interview was not proper. 
He was only a witness and not an enquiring 
Officer. The Enquiring Officer was in error in 
combining the notice to show cause against the 
proposed punishment of dismissal with the 
charge-sheet Regulation 12-C (c) should have 
been strictlv observed. 1957 Jab LJ 52: AIR 
1957 Madh Pra 52 (54) (PI B) (Prs 10, 11, 12). 

VOL. 2, REGN. 17 

-Vol. 2, Regn. 17 — Scope — ‘Investigation*, 

meaning of. 

The "investigation" in R. 17 embraces within 
its scope "anv investigation” whether it is being 
conducted in a Court or bv the police or by the 
officers of the department concerned. AIR 1953 
Cal 504 (505) (PI A) (Pr 10). 

-Vol. 2, Regns. 17 and 21 — Suspension of 

employee. AIR 1953 Cal 504 (505) (PI B) (Pr 10). 

-Vol. 2, Regns. 17 and 21 — "Invesllgalion” 

— Meaning of — Employee, when may be placed 
under suspension. 

The "investigation” referred lo in Regulation 17 
of the General Regulations contained in Posts 
and Telegraphs Manual, Vol. II, embraces within 
its scope "anv investigation” whether it is being 
conducted in a Court or bv the Police or bv the 
officers of the department concerned. It is clear 
from this Regulation that it is only when an in¬ 
vestigation is acluallv pending that the employee 
whose conduct is being investigated can be kepi 
under suspension. 

Where a postal emplovcc is suspended on his 
arrest bv the police on charges under I. P. Code, 
Ihe order of suspension spends its force the 
moment he is discharged bv the Magistrate to 
whom he is sent up for trial. He cannot sub- 
scquentlv be kept validly under suspension bl 
virtue of that order although some time after 
his discharge bv the Magistrate fresh criminal 
proceedings arc started against him. In the ab 
sencc of a fresh order of suspension, the continu¬ 
ance of the employee under suspension after his 
discharge bv the Magistrate, is not warranted. 
(1952) 56 CWN 676: AIR 1953 Cal 504 (505) 

CPI C) (Prs 11, 12). 

VOL. 2, REGULATION 21 

-Vol. 2, Regn. 21 — Suspension of employee— 

Pendency of enquiry Inlo employees conduct Is 
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condition precedent lo keeping him under sus- 
pension. 

The order of suspension dt. 5-9-1950 spent its 
force the moment the petitioner was discharged 
on 13-10-1950. In absence of the fresh order of 
suspension continuance of suspension was not 
warranted. Sec Posts and Telegraphs Manual. 
Vol. 2, Regn. 17. AIR 1953 Cal 604. 

-Vol. 2, Regn. 21 — Order of suspension — 

Duration of its effectiveness. See Posts and Tele¬ 
graphs Manual, Vol. 2, Regn. 17. AIR 1953 Cal 
604. 

VOL. 2, REGULATION 149-A 

-Vol. 2, Regn. 149-A — Effect of — Discharge 

of employee of criminal charge — Subsequenl de¬ 
partmental enquiry — Propriety. 

Where a postal employee, who was suspended 
because of his arrest on charge under S. 409. 
Penal Code and S. 52 Post Office Act, was allow 
ed by the department to rejoin the service after 
he was discharged of criminal charge for want 
of sufficient evidence, the department cannot be 
taken to have condoned his misconduct so as to 
prevent subsequent departmental inquiry against 
him. The Posts and Telegraphs Manual. Gen¬ 
eral Regulations, arc merely departmental in¬ 
structions and have no statutory ‘authority*. In 
anv event there is nothing in Regulation 149-A 
which could prevent the authorities from pro¬ 
ceeding with the departmental proceedings not¬ 
withstanding that the criminal rase ended in a 
discharge. 58 Cal WN 492: AIR 1955 Cal 166 
(1681 (PI A) (Pr 2). 

VOL. 3, SCH. 1-B, RULE 2 

“Vol. 3, Sch. 1-R, R. 2 (a) (IU)-Schcdule of 
administrative powers of the officers of the Indian 
Posts and Telegraphs Department. See Constitu¬ 
tion of India, Art. 311 (1). AIR 1961 Mad 166 
(DB). 


when statutory rules are violated. See Conslitu 
lion of India, Art. 226. AIR 1965 Cal 298. 

-Vol. 3, Sch. 3 — Service conditions — They 

are variable when they depend on departmental 
instructions. AIR 1965 Cal 298 (301) (Pt B) 
(Pr 8 ). 

VOL. 4, CHAP. II, RULE 38 

-Vol. 4, Chap. II, R. 38 — Fixation of seni- 

oritv — Service Rules vesting discretion in auth¬ 
orities — No arbitrary exercise of discretion — 
Courts will not interfere with the order. See 
Constitution of India, Art. 310. AIR 1962 Orissa 
20 (DB). 

VOL. 4, CHAP. VIII. RULE 11 

-Vol. 4, (Establishment), Chap. VIII, R. 11, 

P. 91 — Reversion — Meaning of — Person hold¬ 
ing substantive post as clerk appointed to “act* 
as Town Inspector — Post of Town Inspector 
tenable for three years — Transfe to substan¬ 
tive post before three years is not “reversion". 
See Constitution of India. Art. 311. AIR 1957 
Assam 143 (DB). 

VOL. 4, RULE 32-A 

-Vol. 4, Rr. 32-A to 32-C — Constitution of 

of India, Article 226 — Mandamus — Posts 
and Telegraphs Manual, Rr. 32-A to 32-C in 
Vol. IV and Sch. 3 in Vol. Ill are executive in 
struclions and not statutory rules — Writ of man¬ 
damus is issued on!v when statutory rules are 
violated. See Constitution of India, Art. 226 
AIR 1965 Cal 298. 

VOL. 0, CHAP. 1, RULE 45 

-Vol. 0 , Chap. 1 , R. 45 (4) and (5) — Postal 

stamps supplied to stamp vendor — Transaction 
held amounted to entrustment and not loan. See 
Penal Code (18601. S. 403. 1900 All LJ 534. 


- Vol. 3, Scb. 1-B, Rr. 2 and 3 — Extra de¬ 
partmental branch Post-Master — Position of — 
Protection under Art. 311 (2) of the Constitu 
non, if available — Under the departmental rules 
he is not entitled lo the protection envisaged in 
Art. 311. See Constitution of India. Art. 311 (2). 
AIR 1957 Orissa 112 (DB). 

0 ^ v . CrniIcd on another point in AIR 1967 
ov, 884.1 

VOL. 3. SCH. l.B, RULE 3 

— Vo I- , 3 * * — Constitution of 

India, Art. 311 (2) — Part-time employer — Right 
ol protection under — Extra-departmental branch 
Post-master — Position ol - Effect of express 
c' Mm — (Government of India Act (1919), 

c Sh?’ ~J. G . 0 . ve / nm . en ' of Indla Act (1935). 
S. 240) — (Civil Services (Classification. Control 

?i n o d n«^ P e Ca o ) (19 , 3 5 *• GB > ~ fCHl P. C. 
(1908), S. 2 (17)) — (Penal Code (1860), S. 21). 

The part-time employees were excluded from 

??? ec ’ ion . fr °m 'he very beginning ever since 
the Cml Semccs (Classification, Control and Ap- 
peal) Rules were framed under S. 90-B (2) 

fin ,,,L G °r Cr , n ? ent . of India Acl ’ 1919 - See Con. 

112 (DB)° f Ind ‘ a ’ Ar ' 311 (2) ' AIR 1067 0r,M8 

VOL. 3, SCH. 3 


VOL. 6 . RULE 445 

-\o|. 6 , R. 445 — Applicability and scope nf 
~ Irregularity of postal clerk in allowing with- 
drawal of deposit — Suit to recover amount — 
Maintainability. See Post Office Savings Bank 

*nU 0 r ,ii f o idflncc of De P° si t°rs. R. 21. 1957 

All WR (HC) 19. 

APPENDIX 3 

— Appendix 3, S. IV — The rules contained in 
the general regulations of Vol. II of the Posts 
and Telegraphs Manual arc not statutory rules 
hut are merely departmental instructions. Rules 
however, have been framed under statutory powers 
nd .he position under the rules which are found 
1" £ ’ n Appendix 3 of Vol. II. i s that a Gov 
eminent Servant against whom proceedings have 
been taken for arrest for a debt or for a criminal 
charge, is automatically considered to be under 
suspension, during the time he is detained in 

viitaTn °Vt u ” dcr . R0inc imprisonment. See Con 
stilulion of India, Art. 226. AIR 1955 Cal 305. 

POST DIEM INTEREST 

SM 7 Ci and P il C ' (19 ° 8) ' S ' 34, °- 34 > Rr ‘ 2 to 


Clc 22 °r' 3 ' S m 5 ; I 3 — Constitution of India, Arti* 
w , T Man< l n mus — Posts and Tcleeranhs 

in*33 * m 32 A ,0 32 r Vo1 ' IV nnd Scl,P 3 
stntu.nrv'L'iu ” cc “ hv * instructions ami not 
statutory rules—Writ of mandamus is issued only 


Sce H. indu Law - Alienation. 
(*) Hindu Lnw — Succession 

so r • P0 , ST d MGRTEM REPORT 
See Criminal P. C. (1898), S. 609 
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POST OFFICE 


POST OFFICE 

I) dined. 

.ice Post Office Act (18981. S. 2. 

Offence by officer of. 

See Post Office Act (18981. S. 52. 

POST OFFICE ACT (6 of 1898) 
SECTION' 2 

-Ss. 2 (e), 2 (k), 16 (1) and 16 (2) - Postal 

stamps supplied to stamp vendor — Transaction 
heldi amounted to entrustment and not loan. See 
Penal Code (i860), S. 103. 1960 All LJ 534. 

-S. 2 (b) ‘Inland’ nrlicle — Meaning. 

In order that the despatch of packages con 
(aining doth or yarn mav he held to be a penal 
art under Cl. 3 of Hie Cotton Cloth and Yarn 
(Transmission by Post) Prohibition Order, 1046. 
the packages must fulfil the definition of inland 
postal articles as given in Section 2. Cl. (b) of 
Post OITico Act. 1808. See Colton Cloth and Yarn 
(Transmission bv P<Vsl) Prohibition Order (1046). 
Cl. 3. 1959 Cr LJ 636: AIR 1959 Pat 207 (DR). 

-Ss. 2 (t) and 52 — Postal article — Money 

entrusted to postman bv Post Master for pay¬ 
ment of money order is not "postal article" in 
course of transmission bv post or anything con¬ 
tained therein as contemplated bv S. 52. See 
Post Office Act (1808). S. 52. AIR 1955 Trav-Co 
247 (DR). 

SECTION 3 

•-Ss. 3 (a) and 52 — ‘In course of transac¬ 

tion by post” — Meaning — Delay In delivery 
of postal article — Not sufficient to bold that 
article has ceased lo be in course of transmission. 
UThe mere fact that there is even a delay ol 
several months in delivering a postal article to 
the addressee would not mean Unit the article 
had scfnscd I(»'he 'in course of transmission’. The 
definition in Section 3 (a) clearly lays down that 
until an article f despatched by post is delivered 
or can he said to he delivered it will he deemed 
to he 'in course of transmission'. Radha Kishan 
v. Slate ol Uttar Pradesh. (1063) 1 SCWR 158: 
(1963) Supp 1 SCR 408: 1963 Mad \VN 221: 
(1963) 2 .Lab LJ 667: 1963 All LJ 397: 1963 BUR 
353: 1963 All \VR (HC) 304: 1963 (1) Cr LJ 809: 
1963 All Cr R 156: AIR 1963 SC 822 (825) (Pi E) 
(Pr 9). 

-Ss. 3 (c). 3 (a) and 52 — Secreting of postal 

article must be in the course of transmission — 
This can be proved by circumstantial evidence 
— Postal articles recovered from accused •— lie 
must show how lie came bv them — Evidence 
Act *11872), Ss. 3 and 106. Sec Post Office Act 
(1898i. S. 52. 1961 (1) Cr LJ 595 (598, 599) 

(Pt B) (Prs 19, 25) (All) (DR). 

[Reversed in AIR 1963 SC 822.] 

SECTION 3-A 

-S. 3-A — Secreting of postal article must he 

in the course of transmission — This can be 
prtfVed bv circumstantial evidence — Postal arti¬ 
cles recovered from accused — He must show 
how he came-bv them — Evidence Act (1872), 
Ss. ,3 and ,106. See Post Office Act (1808). S. 52. 
1960 All LJ 365: 1960 All \VR (IIC) 226: 1960 
All Crl R 159: 1961 (1) Cr LJ 595 (All). 

[Reversed in AIR 1063 SC 822.] 

SECTION 6 

-Ss. 6 and 30 —: Envelope containing railway 

receipt sent by V. P. P. not delivered to addressee 


luit was returned to sender in damaged condi 
lion, with R/R missing from it — Central Gov 
eminent is protected under Section 6 and cannot 
be made liable for loss — AIR 1960 All 672. Dis 
sen led from. AIR 1965 All 184 (186) (PI At Pr 
10). ™ 

-S. 6 — Liability of Post Office — V. P 

Article not delivered lo addressee and not trace 
able — Presumption, 

Section 6 of the Post Office Act providing that 
Government shall not be liable for loss, damage, 
non delivery or misdelivery of postal articles 
entrusted lo its charge was intended bv the legis 
lature to sene as shield for the protection of the 
Post Office and its officials in the legitimate dis. 
charge of their functions, but 1 he shield cannot 
he converted into a weapon of inequity in the 
hands of Government Department enjoying 
monopoly of an essential service. Apart from its 
liability under the Post Office Act, Governmenl 
cannot repudiate its responsibility for the pro¬ 
perty of any person under its custody and cont¬ 
rol. except lo the extent that it has been exempt¬ 
ed under the Act. But the exemptions do no) 
give it the rigid lo do what it likes with the atfi 
cles entrusted to its care. 

Where the V. P. article was not delivered to 
the addressee there is no question of the sender 
being entitled to a decree for monev had and 
received on his behalf. The disappearance of a 
postal article raises no presumption that it has 
been ‘lost’ within the meaning of Section 6. In 
the absence of further evidence, the Court will 
hold that it is just as likely as not that the 
missing articles have been misappropriated ^ bv 
some one within the department. 

Where it was admitted that the parcel was 
never delivered to the addressee it must be held 
that the Government department cannot claim 
that it functioned in a normal manner. The 
failure to return the article lo the sender speaks 
for itself and displaces the presumption* that the 
post office functioned in a normal manner. The 
post office must give a detailed account of what 
happened to the article from the dale when il 
was entrusted to its custody lo the dale when it 
claims to have lost possession of it. The Court 
will make the maximum presumption against il 
for its failure to disclose facts. (1722)1 Str. 505, 
Rrlied on. Where it has not so disclosed, the post 
office is liable to the sender for the value of the 
article which was entrusted lo its care and in 
respect of which it cannot claim exemption 
under S. 6. AIR 1060 All 072 (082. 083) (PI C) 
(Prs 38, 40 lo 44). 

——S. 6 — Loss — Meaning of. 

Loss in Section 6 does not mean pecuniary or 
other loss bv the owner of the goods though 
being wrongfully deprived of the possession or 
enjoyment thereof but means loss by the postal 
department of the Government and such loss 
occurs whenever the department involuntarily or 
through inadvertence loses possession of the 
goods and for the time being is unable to trace 
them. 

In this view, the Government ol India cannot 
escape liability lo pay compensation for loss 
caused by non-delivery of an article it rcccfvca 
lor carriage ami delivery where the article has 
not been proved lo be losl bv the Government 
50 Cal \VN 254: AIR 1055 Cal 371 (372) (Prs 8. 
0) (DB). 

-Ss. 0 and 33 — Liability of Post Office — 

Damage to insured postal article — Lmbililv is 
not contractual but purely statutory — lost 
Office is not common carrier — Limitation — 
Limitation Act (1008). Art. 30 or 31 cannot ap- 
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plv See Post OlTicc Ad (18081, S. 33. AIR 1965 
Orissa 118 (DB). 

_S. 6 —- Applicablll f> — Insured parcel con- 

lalnlna altar hollies — Damage due to leakage 
— Exemption from liability — Post OfTIce Rules 
11933). Hr. 35. 76 and 81 — Scope of. 

Rule 35 ami Ihe olher connected rules in 
Pari II deal with ordinary postal parrels. Fir^t 
Section of Pari IV troin Rule 72 to Rule 83-A 
deals with insurance ol Inland postal articles. 
For the purposes of Rule 81 . method of packing 
that is to be considered is the manner ol packing 
as provided in the section relating to insurance 
of inlapd postal articles. 1 lie manner ol packing 
in such cases is provided I or in Clause (2) of 
Rule 76 and where parking is improper and 
insecure having regard to the provisions of that 
clause, the defendant is absolved from liability 
under Clause (e) of Rule HI. In consideration ol 
Clause fcV of Rule 81, a rule like Rule 35 cannot 
be picked up from another part of the rules not 
connected with rules on insurance of postal arti¬ 
cles and then used tu show that there is no 
liability under Clause lei of the Rule 81. So. 
what has to be seen for the application of Cl. (c« 
of Rule 8! is whether Ihe packing was in ac¬ 
cordance with Cl. (2 j of Rule 76. 


An insured parcel containing altar bottles 
packed securely in accordance with provisions of 
Rule 76 (21 was despatched from Delhi to Bom¬ 
bay where it reached in a leaking .condition. The 
plaintiff refused to take delivery as the postal 
authorities were not prepared lo give open 
delivery after preparing an inventory with a com¬ 
plete and accurate measure of Ihe contents of 
the hollies. The plaintiff sued the l-nion of India 
for damages. ' 

Held, that the defendant was not exempt from 
liability under Rule 81, ^ost OlTicc Rules. Since 
the packing was neither improper nor insecure 
Clause (c) of Rule 81. had no application. So also 
the covers or seals of the parcels, being visible 
damyged, R. 81 (f| had also no application. The 
plainlifT was therefore entitled to the damages 
claimed hv him. ILR (1958) Pun| 367: AIR 1958 
PunJ 174 (176) (Prs 5, 6) (DB). 


SECTION 7 

“—Ss. 7 and 9 and Sell. I — Post OfTIce Rule: 
F; ^ Application for registration or renewr 
ol .reglslratto^ as newspaper — Conditions - 
MibjecHve satisfaction of cxeecullve authority 

a • U n!l c!able by Courl “ Constitution of Indlt 
Art, 226 — Interference with administrative o 
oxccutlvc order — Grounds — Mandamus. 

An application for registration as registcrc 
newspapers as also an application for renewal n 
registration must fulfil all the provisions of suli 

rfc /n J fTo? Cl > n n°, an<l thc condilion s in sub 
linn ,r n ?, > u f ^ l,lc As ’ regards the ques 
bon of right or hearing or an obligation to sta! 
reasons for «n v decision made for nn appeni.il, 

«-’i^fr IO r ^ e r !? bc <lQlormint '<l | bv subiecliv 
s.ilibfaclion-. of • the txccutivc authority. Evei 

thoURhi'h' publication, periodicab etc fnllin 
Under the connnliition of word: ndwspaner n 
3K subsection (2) of See Hon 9 nr 
i ‘° the nehl of transmission nt conres 
sional rates ns registered newsnnnpr' iho ,.n 
of enforcement of such rinhiis Z fnr .u V ' 

General by ^ifeason of the nrovuinne +i . « 
torv rules’ and the note under R. .10 (31 
The enquiries referred (o in R u ] c <in jo, n . 

aU^Ser 'Wl TSf-f? 8 *.2 thl 

executive discretion• and satisfaction ffb l] 


question of principles of natural justice being 
observed 

Where the application for renewal of registra 
tion as newspaper is refused bv Ihe Post Master 
General on stated grounds the only grounds on 
which a court of law woud be justified in inter* 
bring with the decision of the executive auth¬ 
ority arc that the decision is mala fide, arbitrary 
nr capricious or altogether extraneous and out¬ 
side I lie purpose ol the Art. The decision of the 
Post Master General being purely administrative 
and ministerial the petitioner is not entitled lo 
any writ of mandamus unless the decision is 
extraneous to thc purpose of Ihe Act. 
62 Bora LR 832: I960 Nag LJ 717: AIR 1961 Bom 
105 (108, 109. 110, 111) (PI A) (Prs 14, 15, 18, 
23, 28). 

SECTION 9 


—-S. 9 — Rules under R. 30 — Condition for 
registration of a publication as a newspaper — 
Powers of Post Master-General. 

From a reading of Rule 30 (3) along wilh Scc^ 
lion 9 it is dear that the conditions specified .jn 
sub-seclion (2) of Section 9 referred to in that 
rule only mean the conditions, namely:—(a) that 
it is published’In numbers at intervals of not 
more than thirtvono days: and (hi that it has 
a bona fide list of subscribers. If anv of these 
two conditions cca.se to continue to be fulfilled 
the registration may be cancelled. The Post 
Master-General mav have to enter into nn en¬ 
quiry us regards the nature of thc contents of 
the periodical when thc first registration is 
granted or when I lie renewal application is made 
after the. expiry of the period of thc first regis¬ 
tration. 


lo bc deemed as 
to political or 
loplcs — Mcon- 


Rul there is no such power given to thc Post 
Master-General when the application for renewal 
has been made within time under Rule 30. sub- 
rule (3). with the note added hv order, dated’3- 
1-1955. II is inconceivable that a power should 
hr given to successive Post Master-General to 
take different view regarding the contents of a 
periodical every, time when thc period of regis- 
I ml ion is about to expire. 

There is no power in the Post .Master-General 

l» refuse the renewal of registration on the 

srouml that in his. opinion the contents of the 

magazine d ' ( i not fulfil the requirements of Sec 

IcT.Li 2 ’; ILR 0957} 2 A » 328: AW All 
662 (6601 (Pt B1 (Prs 12. 141. 

S. 9 (2) — Periodical when 
newspnper — Articles relating 
oilier news or to olher current 
Ini! of. 

.I"* pos * iw ? *® p ive » n v exhaustive mean- 

M er f ni» C ^'* a , r ' ,Cl ° S rC,1 ' lin C to political or 

other news or to olher current topics’. The defl- 

mlion of » newspaper in Section 9 is obviously 

oTThc wo£ T° rl ,hn "» ,bc ‘Rrtionnrv meaning 
o v, k? r kewspnper’ hut i| j s „ 0 , possible 
to give tho full scope of the word "newspaper 1 ' 

hii?5? e k C -‘ 0n . 9 '?■ Enrh Periodical will 

base to be examined and it may he possible lo 

sSon' , 7'r l r i " h< ' iher '• “w within iho 

*«6?™ mw Aft j 

- (w/JlrptoSC - mm ' K »' 
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interest in any topic, such a topic can be regard¬ 
ed as a current topic, even though it may deal 
with events which happened in the past. 1950 All 
U 880: AIR 1950 All 87 (88) (Pt A) (Pr 0). 

-S. 9 (2) — Component parts of section —• 

Latter part a separate category — Topic relating 
to development of art and culture. 

Section 9 (2) covers two distinct categories. 
The first part of the section deals with publica¬ 
tions consisting wholly or in great part of poli. 
tical or other news or of articles relating thereto, 
and the second part deals with articles relating 
to other current topics. If the latter part only 
means that the current topic must relate to cur¬ 
rent news, it was not necessary for the Legisla¬ 
ture to have used two different categories in the 
section. The public may have acquired interest 
in the art and culture and it may be that the 
topic relating to the development of art and 
culture and suggesting improvements in the art 
may be matters of current topic. In order to 
discuss any such topic, it may sometimes be 
necessary to refer to the historical background. 
1950 AH U 880: AIR 1950 All 87 (88) (Pt B) 
(Pr 0). 

-S. 9 (2) — Post and Telegraphs Manual, 

R. 30 (5) — Power of Post Master-General to 
cancel registration of magazine during period of 
registration — Scope of Rule 30 (5). 

When the registration is to be renewed or is 
to be granted originally it may be open to the 
Post Master-General to come to the conclusion 
that the Magazine, registration of which is 
sought, cannot be regarded as a newspaper for 
purposes of Section 9; but, after having once 
held that it does come within the purview of 
Section 9 of the Post OfTicc Act, it is not open 
to the Post Master-General, on the same set of 
facts, to come to a different conclusion some¬ 
times afterward during the period when the 
registration is in force and cancel the registra- 
tion on that ground. 

The power to cancel is given by Rule 30 (5), 
Post and Telegraphs Manual, only when subse¬ 
quent to the registration the publication has 
failed to continue to conform to the provisions 
of Section 9; but the Rule does not give power 
to the Post Master-General to cancel a registra. 
lion, if during the course of the period of regis¬ 
tration it appears to the Post Master-General 
that the registration has not been properly 
granted. In a case of renewal, the position may 
be different. In that case the words ‘continued to 
be fulfilled’ necessarily mean that in the past it 
may have complied with the provisions of Sec. 
tion 9 but at the time when the renewal is sought, 
it may have ceased to conform to the provisions 
of S. 9. 


The registration of a publication as a news¬ 
paper may depend upon the discretion of the 
Post Master-General but it cannot be left to the 
sweet will of every Post Master-General every 
month to form a different opinion about a parti¬ 
cular publication. The Rule, which gives power 
to the Post Master-General to cancel a registra¬ 
tion, does not authorise the Post Master-General 
to change his opinion subsequently and to hold 
that a publication already registered did not 
come within the scope of Section 9 of the Act at 
the time of the registration. 1950 All LJ 886: 
AIR 1950 All 87 (88, 89) (Pt C) (Prs 7, 8). __ 

-S. 9 — Post Office Rules, R. 30 — If oltro 

vires. . 

The right of the petitioner to get his publica¬ 
tions registered as newspaper does not only arise 
under the sections of Post Office Act but also 
under those rules. Statutory rules cannot be held 


to be ultra vires merely because they provide for 
final determination of statutory rights by execu¬ 
tive authority. 02 Bom LR 832: 1960 Nag LJ 717- 
AIR 1901 Bom 105 (110) (Pt C) (Pr 25). 

SECTION 10 

-Ss. 16 (1) and 16 (2) — Postal stamps supplied 

to stamp vendor — Transaction held amounted 
to entrustment and not loan. See Penal Code 
(1860). S. 403. 1900 An LJ 534. 

SECTION 18 

®-S. 18 — Sending of cheque by post on 

request of creditor — Effect — Post Office if 
agent of addressee or sender — There can be no 
doubt that as between the sender and the addressee 
it is the request of the addressee that the cheque 
be sent by post that makes the post office the 
agent of the addressee. See Contract Act (1872), 
S. 50. AIR 1954 SC 429. 

—-Ss. 18 (2), 32 (3) and 33 — Contract Act 
(1872), S. 2 (d) — Insured cover sent by post 
not delivered to addressee — Third party bene¬ 
fited under contract has right to bring suit 
against promissor — Addressee also has such 
right. See Contract Act (1872), Section 2 (d). 
AIR 1955 Pat 442. 

SECTION 30 

-Ss. 30 and 6 — Envelope containing railway 

receipt sent by V. P. P. not delivered to ad¬ 
dressee but was returned to sender in damaged con. 
dition with R/R missing from it — Central Gov 
ernment is protected under S. 6 and cannot bt 
made liable for loss. Sec Post Office Act (1898). 
S. 6. AIR 19fi5 All 184. 

SECTION 32 

-Ss. 32 (3), 18 (2) and 33 — Contract Act 

(1872). S. 2 (d) — Insured cover sent by post 
not delivered to addressee —- Third party bene- 
filed under contract has right to bring suit 
against promissor — Addressee also has such 
right. See Contract Act (1872), Section 2 (d). 
AIR 1955 Pat 442. 


SECTION 33 


-S. 33 — Scope — Compensation payable fo* 

shortage — Right of addressee to claim — If bar- 

red. , 

Section 33 lays down the general rule unaei 
which compensation will be payable normally to 
the sender in the event of loss of the postal arti¬ 
cle or its contents or in the event of any damage 
caused to it in the course of transmission by post 
But that will not debar the rightful owner 
(addressee) from claiming compensation for the 
article lost. (1958) 02 Cal WN 270. 


-Ss. 33 and 0 — Liability of Post Office — 
image to Insured postal article — Liability 
t contractual but purely statutory — Fo*' 
Flee Is not common carrier — Limitation - 
mltatlon Act (1008), Art. 30 or 31 cannol 

From a scrutiny of the provisions of thc lndian 
st Office Act. it will be noticed that the^pos 
ice is a mere department of the State andi not 
common carrier. Section 6 of the.Act ««mp ■ 
; Government from anv liability bv r e a son of 
iS or delav or damage to anv postal article, 
the course of its transmission, except ns° 
r as in express terms that liability « 

<cn bv Government as provided m the succeed- 
'sections of the Act and no officer of the 
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post Office shall incur any liability unless lie 
has caused Hie same fraudulently nr by his 
wilful act or default. Though postage is not ex¬ 
pressly defined as ‘revenue’ nevertheless the use 
of the expression ‘fees’ in some of the provisions 
of the Act seems to indicate that though postage 
and fee are charged for specitlc sendees render¬ 
ed, nevertheless they form part of the revenue of 
the Union Government. Moreover, the postal 
authorities have extensive Police powers of open¬ 
ing and examining anv packet and withholding 
delivery of certain articles transmitted by post, 
including, in cxlrcme cases, destruction of the 
same or handing them over to the Customs aulh- 
orities. They are also subject to heavy penalties 
prescribed in Chapter X of the Ad. for certain 
acts of misconduct. It is thus clear that the 
Postal Department is not a common carrier and 
that it does not enter into any contractual obliga¬ 
tions while accepting letters and packets foi 
transmission by Post: (1778) 2 Cowp 754 and 
1906 KB 178 and (1957) 2 All ER 387. Rel. on. 

If the intention of the Legislature was that 
there was contractual relationship between the 
Postal Department on the one hand and the per¬ 
son who transmits a package by post, on the 
other, they would surely have inserted an ap¬ 
propriate provision on the lines of S. 72 of the 
Indian Railways Act. The deliberate omission to 
insert such a provision leads lo the reasonable in¬ 
ference lhat the Legislature intended that the 
liability between the post office and the sender 
of the package bv post is not of n contractual 
nature but is purely statutory. 

It is true that by the express provisions con¬ 
tained in S. 33 of the Act the post office is bound 
to pay compensation to the sender of the insured 
article for the loss of the article or its contents 
or for damage caused to it in the course of its 
transmission by post. But this liability does nol 
arise by virtue of the general law of contract 
hut by virtue of the express provision contained 
in that section read with S. 6 of the Act. 

Therefore, the Post Office is not a carrier and 
Art. 30 or 31 of the Limitation Act (1908), can¬ 
not apply. 1LR (1864) Cut 907: 31 Cut LT 387: 
AIR 1966 Orissa 118 (120, 121) (Prs 9, 10. 13. 
14) (DB). 

-S. 33 — Post Office Rules, R. 81 — Post 

Office Guide (corrected up to 30-6.1960), Part I, 
Para. 176 — Insured cover delivered to addressee 
with no visible damage to cover or seals—Cover 
found to contain only blank pieces of paper — 
Central Government not liable — Intactness of 
seal Is conclusive on question of tampering by 
postal authorities. 

No compensation is payable bv the Central 
Government where there is no visible damage 
to the insured cover or the seals although the ad¬ 
dressee finds only blank pieces of paper inside 
the cover. Intactness of the seals is conclusive 
on the question of tampering by postal auth¬ 
orities. 

When the seals are found intact no inference 
.hat the currency notes were replaced bv the 
postal employees during transit can be drawn 
from the mere fact that the paste on the flap 
which was pasted by the sender after putting 
in the contents, had spread or found besmered 
on the contents. The presence of the seals in 
he same position as before is sufficient to des 
tfoy the theory of tampering by postal authori¬ 
ties. The spreading of paste can at best raiso 
some suspicion but cannot displace the conclu¬ 
sion afforded by the seals. 

The fact that there is no hole in anv of the 
contents though the cover had been sewn with 


S. 33 

thread in the middle brfmr the sea 1 was put or 
lhat I he weight «1 the cover exc eeded the weight 
as noted on the cover bv about 2 per cent is 
not also sufficient to displace the conclusion af¬ 
forded bv the seals. AIR 1963 Pat 216 (217 
lo 219) (Pt B) (Prs 8, 10, 11, 16) (DB). 

-Ss. 33, 18 (2) and 32 (3) — Contract Act 

(1872). S. 2 (d) — Insured cover sent by post nol 
delivered to addressee — Third party benefited 
under contract has right to bring suit against pro- 
raissor — Addressee also has such right. See 
Contract Act (1872). S. 2 (d). AIR 1966 Pat 442. 

SECTION 34 


- S. 34 — Contract Act (1872). S. 182 — Re¬ 
lationship between post office and sender of 
V. P. P. —- V. P. Parcel delivered to addressee, 
but money not paid to sender — Post Office is 
liiible for breach of contract. See Contract Act 
(1872), S. 182. AIR 1960 AU 672. 

-S. 34 — Interpretation of. 

The provision in S. 34 means that the Gov¬ 
ernment shull incur liability in respect of the 
sum specified for recovery (in case of V. P. 
Articles) only if and after it has recovered it 
AIR 1960 All 672 (682) (Pi D) (Pr 39). 

-S. 34 — V. P. P. delivered to Post Office — 

Parcel delivered to addressee but money not re¬ 
covered — Liability for money had and receiv¬ 
ed. 


The plaintiff proved and the Post Office ad- 
mitted that he had delivered the V. P. article 
to the post office for transmission to the 
addressee. The post office transmitted it for 
purpose of delivery to the addressee. The 
plaintiff also proved that on the same day 
he delivered four parcels to the post office 
of which three were delivered in due course 
to the respective addressee. The plaintiff alleged 
in his plaint that the addressee had informed him 
that he had received the article and made pay¬ 
ment to the post office. In reply to this allega¬ 
tion, the post office stated in its written state¬ 
ment that the allegation did not concern it and 
was ‘therefore, not admitted*. The plaintiff 
alleged that he never received the amount due on 
this parcel and filed a suit for its recovery. 

Held, that, the plaintiff was entitled to rely on 
the presumption raised under S. 114 of the Evi. 
dence Act that the common course of business 
has been followed in this case and the parcel 
was duly delivered and payment received by the 
post office. The onus would shift to the Post 
Office to prove by cogent evidence that the nor¬ 
mal course of business went wrong and that it 
did not in fact deliver the article or receive the 
price; and in the absence of proof the Court will 
presume lhat the article was delivered and the 
price received by the Post Office. That being 
so, Jt was liable, under the proviso to S. 34 of 

1 k- k°- S . ®^! ce . lo h«nd over the Amount 
winch it received on behalf of the plaintiff. The 
plaintiff was also entitled to recover the amount 
ns money had been paid and received. If on 
the other hand, it delivered the parcel without 
demanding payment from the addressee, it is 
liable for breach of contract as laid down by the 
^Preme Court in I960 SCJ 153; AIR 1959 SC 

4*1 46, 47). 1M0 AH ° 72 ,M8 ’ <*' E)(P~ 

—-Ss. 34, Proviso and 48 (c) — Applicability 

IU aa wyab,< L ancles — Moneyrecovered 
from addressees but vrtthheld bv Pakistan Gov! 
eminent - Liability of Indian GovASmml. 

rrrfn^? 0 S ‘ k 34 Drolect the Central Gov. 
ernment only when the money has not been re- 
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cciyccl irom the addresser ol I lie value payable 
arliclcs by il. Where, therefore, the money is re- 
ccivcd from the addressee but it had been with¬ 
held by the Pakistan Government due to mono- 
h»ry deadlock between the two Governinenls. the 
Indian Government cannot plead that il has not 
received the money from the addressee. The post 
ofTiccs in Pakistan in the circumstances, must be 
held to have been acting as agent ol the Indian 
Government and the omission of its agent to 
hand over the amount to it could not affect the 
sender's right to get the money from the Indian 
Government. The Proviso to Section 34 cannot 
be of any avail to the Government. Further the 
Government cannot in this case invoke Clause (c) 
o( Section 48 as it deals with money orders only 
and not with the claims in respect of value pay¬ 
able articles. AIR 195* All 14* (149) (Prs 10. 13). 

-S. 34 and Proviso — Liability of Post OITIce 

in ease of V. P. Articles. 


ol a carrier in respect of .parcels delivered for 
transmission and nnisl be deemed to he the agent 
<•1 the parly at whose instance or on whose order 
the parcels were delivered to it. AIR 1954 S( 
1 j 9. Rel. on; ILK 28 Mad '-M3, Distinguished. 

here the goods are supplied to the buyers in 
pursuance ol orders placed by them either direct* 
h or through the assessee*s travelling agents and 
I he goods are delivered to the post oilicc al 
Rallam according to the sped lie directions of 
the huvers, il must be held that the post office 
was acting as (lie buyer’s agent in collecting the 
value of the parcels. ILR (193G) Madh B 169- 
AIR 1957 Madh Rha G4 (G5, GG| (Pt A) (Prs 6 
12) (DB). 

[Reversed on another point in AIR 1959 SC 
1394.] 

SECTION 43 


W hen the post office accepts a V. P. article 
it enters into a contract with the sender to 
deliver the Article only, against payment by the 
addressee of the sum specified by the sender 
The proviso to Section 34 of the Post Olfice Act 
does not absolve the Posl Office from liability 
to pay damages if, in contravention of its con 
tract, it neglects to collect the specified sum on 
delivery. ILR 28 Mad 213, Foil. 1951 AW'R (HC) 
269: AIR 1951 All 017 (618) (Pr 3). 

SECTION 35 

•-S. 35 — Income-lax Acl (1922). Sec. 4 

— Assessee doing business in pari B Stale send¬ 
ing goods bv V. P. P. & Railway on self-address¬ 
ed Railway Receipts to he paid for upon delivery, 
to places in Pari A and C Slates — Price which 
included assessec's profits held deemed lo have 
been received in Part A and C States — (Post 
Office Rules. R. 25 (D) — (Contract Act (1872), 
Ss. 148 and 182) — AIR 1957 Madh Bhn f>4. Re¬ 
versed. See Income-tax Act (1922). S. 4. AIR 
1959 SC 1394. 

-S. 35 — Income-tax Act (1922), S. 4 — Pari 

B States Taxation Concessions Order (1950), Para 
6 — Goods ordered by V. P. P. from trader al 
Batlam — Goods delivered in Pari A and C 
Slates — Amount collected through respective 
Post Offices and through Bank at Bombay — 
Place of receipt of income — (Sale of Goods Act 
(1930), S. 23 (2) — (Negotiable Instruments Act 
(1881), S. 85-A). 

The value of the parcels and receipts of sale 
proceeds at Rat lam (which include the assessee’s 
profits) in respect of the goods sent bv him 
amount to receipt of income, profits or gains 
at Rntlnm in Part B Slate. Similarly, where 
payment is made bv Bank draft. the 
place where the payment is received is in law 
the* place where the drafts are received bv the 
nssessee. The payment must therefore, he. held 
to have been received at Rntlnm and though 
the drafts are encashed through the assessee's 
hankers at Bombay, it does not constitute re- 
cepits in Part A Slate. See Income-tax Act 
(1922). S. 4. AIR 1957 Madh Bhn 64 (DB). 

-S. 35 — Rules under. R. 133 — Object and 

scope — Goods sent by V. P. P. — Agency of 
Post Office — Test. 

A plain reading of R. 133 shows that the V. P. 
System was introduced to serve the convenience 
of either party and from the rule itself it can¬ 
not be said that the post office is an agent of 
the trader or the buyer when the goods arc sent 
bv V. P. P The Post Office is in the position 


-Ss. 43 and 44 — Rules, under S. 43. R. 297 

-Money order amount in course of transmis 
sion in hands of postal authorities — Payee has 
no attachable interest — Privity of contract ex¬ 
ists between remitter and postal authorities. See 
Post Office Acl (1898). S. 44. (1962) 3 GuJ LR 
987. 

SECTION 44 

-S. 44 — Civil P. C. (1908). S. 47 — Com- 

promise decree directing lesser payment into 
Court within stipulated time in full satisfaction 

— In case of default decree for full amount lobe 
executed — J. D. sending amount bv money 
order within time — Receipt bv Court after stipu¬ 
lated time — Condition in decree held not satis¬ 
fied — Post Office not agent of payee. See Civil 
P. C. (1908), S. 47. AIR 1960 All 747. 

-Ss. 44 and 43 — Rules under S. 43, R. 297 

— Money order amount in course of transmission 
in hands of postal authorities — Payee has no 
attachable Interest — Privity of contract exists 
between remitter and postal authorities — Con¬ 
tract Act (1872), S. 211. 

Under the general law and the provi¬ 
sions of Section 44 of Posl Office Acl a payee 
has no attachable interest in Ihe amount of the 
money order during the course of its transmis¬ 
sion and whilst it is still in the hands of the 
postal authorities# Having regard to provisions 
of S. 44 and R; 292 of the Rules made tovlhe 
Central Government’ under S. 43 of Ihe Act ij 
money order amount in Ihe hands of the postal 
authorities in Ihe course of transmission is al 
Ihe disposal of Ihe remilter and docs not erase 
to he the properly of the remitter. It does not 
become Ihe properly of the payee. In spite of 
the amount having been handed over to the 
postal authorities by the remitter, he is entitled 
to recall the amount al any time before it is 
paid into the hands of the payee. There is no 
privity of contract between the postal authorities 
and Ihe payee. The privity of contract is be¬ 
tween the remitter and the postal authorities 
and. broadly speaking, il is Ihe remitter who 
constitutes the postal authorities his agent foi 
paving the amount to the payee so that so long 
as the agent has not carried out he instructions 
and fulfilled the mission, the principal has the 
right of directing to his agent as to how the 
amount shall he disposed of and Ihe agent can 
ignore the instructions onlv at his peril. AIR 
1954 SC 429. Dist. (1962) 3 GuJ LR 087. 

-S. 44 — Remittance by money order — When 

operates as valid lender. 
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Moiv rcmiUaiire i>l I In* amount bv M<uit:\ 
Order within Ihc lime hunt lines not mnslilnli* 
.1 l.iwlul lender. I mil and imk>s the tenant 
pi nves lliiil I lie amount was :u liudlv taken to 
the land-lord and offered to him lor pavimnl. 
there cannot be said to liave been anv lawlul 
tender. See Houses and Kents —* I rsivaneoic* 
Cochin Buildings iLease and Kent) Lonlrol 
Order. Hint). Cl. 18. AIK 1955 M C (Trav-Co) 
166!). 

SECTION 47 

-S. 47 — Applicability — Money order paid 

lo person entitled — Postal authorities required 
to pay amount hack lo another — Amount paid 
to original payee — Kecovcralillily as arrears of 
land revenue — Remedy. 

Section 47, Po>| OlVice Act is meant tor cases, 
e.g.. where a money order is sent to W nn«l 
there are two persons having the same name 
\V and the amount of the inoiiev order is paid 
lo that 'A' tor whom the monev order was not 
rcallv meant. Then it that ‘A’ neglects or re¬ 
fuses In refund the amount of the money order 
the Post Office authorities can avail of the 
provisions of this section and recover the amount 
from him as arrears ot land revenue. 

In a case where the Post Office Authorities 
have made payment ot money order amount to 
a person who was entitled to receive it but it 

due to some other reasons such person cannot 

keep this amount with him or he is bound undci 
law lo pay it back to the postal authorities the 
Postal authorities should bring a regular suit 
for the recovery of this amount. They cannot 

use the provisions ot S. 47 of the Ad to recovet 

the amount as arrears of land revenue, 1LR 
(19601 2 Pun] 545: AIK 190! PuuJ 430 (437) 

(Prs 10, 11). 

SECTION 48 


-Ss. 48 (c) and 34, Proviso — Applicability 

— Value payable articles — Money recovered 
from addressees but withheld by Pakistan Gov¬ 
ernment — Liability of Indian Government. 

The Post Offices in Pakistan in the eircum 
stances, must be held to have been acting as 
agents of the Indian Government and the omis- 
sion of its agent to hand over the amount to it 
could not affect the senders right to get the 
money from the Indian Government. The Pro 
viso to S. 34 cannot he of anv avail to the Gov 
crnmenl. See Post Office Act (1898), S. 31. AIK 
1958 All 148. 

SECTION 52 


• -S. 52 — Charge of secreting postal nrli 

tries against postman — Articles found in almiral 
of house in which accused living jointly with hit 
father and of which key was produced bv fnlhei 
— Exclusive possession of articles not establish 
ed. Sec Evidence Ad (1872). S. 114. Ulus, (a) 
1963 (I) Cr U 800: AIR 1903 SC 822. 

• 8s. 52 and 3 (a) — "In course of trnnsmis. 

sion bv posl" — Meaning — Delay in delivery oi 
postal article — Not sufficient lo hold that nrli 
clc has censed to be in course of trnnsmissior 
See Post Office Ad (1898). S. 3 (a). 1962 (1 

CrI U 809: AIR 1903 SC 822. 

*7~ s - 52 — Scope of — Enlrustmenl of posla 
article, not essential for offence under S. 52 — 
i Secretes — Meaning. 

Bearing in mind the fact that nn officer ol 
the Post Office having in the course of hi< 
duties access to postal articles kept or lying lr 
the Post Office, the Legislature has dolibemleh 
enlarged the scope of Section 52 sn as lo on 
compass secretion, destruction or ..throwing 


aw**v oi nolal arlidcs bv an officer ol the .Post 
Office even llmugli liiev mav not ha\e been 
enlru.xtcd lo him or e\en though they arc nut 
articles with which tie is required or is coin_ 
pelelil to deal in the course o! his duties. I he 
object ol the provision i> to prevent postal arti¬ 
cles in course of transmission bv post from be¬ 
ing tampered with and so the ‘secreting, destruc¬ 
tion*. etc. of postal articles to which the provi- 
sion is directed is to such secreting, destruction, 
etc., as would frustrate or tend lo frustrate 
their delivery to the addressee. 

To sc< ret means according lo the dictionary, 
‘to hide*. In connection with a postal article 
addressed to some person, the lad that it is 
retained in his possession bv an officer of the 
Post Office in an almirah and that loo lor an 
inordinately long period mav lie tantamount to 
hiding that article. Ol course, what ad amounts 
to ‘secreting’ would necessarily depend upon the 
lads of cadi case. Kadhn Kishan v. Slate of 
Uttar Pradesh, (19G3) 1 SCWR 158: (1963) 1 
Mys LJ (SC) 47: 1963 Mad \YN 221: (1963V?2 
Lab LJ 667: 1963 All LJ 397: 1903 BLjR 353: 
1963 All HR (HC) 304: 1963 (1) Cr LJ 809: 
1963 All Cr R 156: AIR 1963 SC 822 (825) 

(PI D) (Prs 7, 10). 

-S. 52 — Secreting, destroying or throwing 

a away postal article’ — No fraudulent or dis¬ 
honest intention Is required. 


" . . .. * ”■ m» MMumui; HU- 

secret idr destroying or throwing away of any 
poslal article in order lo he an olTence under 
Ihe section it is n»l necessary lor the prosecu¬ 
tion lo prove any fraudulent or dishonest inlen- 
lion on the pari of Ihe officer of Ihe Post Ollice 
concerned. 1000 All LJ .'(65: 1000 All \VR (IIC) 
220: 1000 All Cr R 159: 1061 fl) Cr U 695 

MS) (Pl A) (Pr 18) (All) (DU). 

— S. 52 — OlTence under— Search of a house 
of postman who was accused — Poslman nol 
presen I during search — Accused held had op. 
porlunilv and motive lo secret postal articles in 
locked almirah. See Criminal P. C. (1898). Sec- 
lion 103. 1060 All LJ 305: 1900 All \YR (HC1 

rill). 1900 A " Crl R ,50: 1901 m Cr U MB 

[Reversed in AIR 1003 SC 822.] 

——Ss. 52. 3 (n), 3 (e) — Secreting ol postal 
article must be in course of transmission —This 
can be proved by circumstantial evidence — 
loslnl urllcles recovered from accused — lie 

c°V C «““« b > «<“•«* - Evidence 
Acl 118/2), Ss. 3 and 106. ,, 

.,n^ ld * "" f:uls ,h ;' 1 il " :,s proved thVVt the 
articles were secreted in || ie course of transmis¬ 
sion hv post. Proof need nol be direct ev£r. 
«*f the addressees, that Ihe articles were not 
rcccved hv them. Thai Ihe articles were S 
delivered could ho proved hv circumstantial 
c\ idencc. Under Section 106, Evidence Act it 

z s z : hc <a ,,osin " ,ni '-' show Lw 

Failure m < ‘ r e » . arll ' !S ?, mc inl ? Ilis possession, 
r.mure lo gi\e reasonable exp nnntion wi< .. 

iff^SSTOf °| r Sh °' V »•* «niSic! % were* i 

me course of transmission. AIR 1950 .%n -o- 
S>n Z on AH U 3G5: >900 All wi (HCl 

ss .«r “> ~ 

[Reversed in AIR 19B3 SC 822 ) ’ ‘ 

letters and oilier postal articles - LeluSJ'ddf 
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POST OFFICE ACT (1898), S. 52 


vcrcd to addressee — They cannot he said to 
have been secreted, because lie realised charges 
of bearing letters — He might be liable for mis¬ 
appropriation. AIR 1955 NUC (All) 3580. 

—;“S« 52 — “Transmissible” meaning of. 

“Transmissible” in Section 52 means nothing 
more than that it is capable of being transmitted 
or conveyed from one person or place to another 
or having the quality of being transmissible, 
like the transmission of freight across a river. 
Case law and AIR Manual Ref. AIR 1959 Mad 544. 

-S. 62 — Articles found in search should be 

those In coarse of transmission by post. 

To make out a case under Section 52 of the 
Post Office Act, it is necessary to establish that 
the postal articles were in the process of trans- 
mission. And. further, all these articles must be 
found from the exclusive possession of the ac¬ 
cused and not from a place which is accessible 
to many others. ('65) 31 Cut LT 644. 

-S. 52 — Postal articles found in postman's 

house — House should be proved to be In ex¬ 
clusive possession of accused postman. 

In order to bring a case under Section 52, 
Post Office Act, 1898. it is necessary to prove 
that the house from which the postal articles are 
alleged to have been recovered was in fact in 
sole occupation of the accused postman, where 
the prosecution has been able to prove that 
those articles were found in an almirah of the 
house in which the accused lived along with his 
son and of which the key was furnished by the 
son in the absence of his father, in the circum¬ 
stances it is not legitimate to infer that almirah 
was in the accused’s joint, much less in his 
exclusive possession. In the absence or any 
evidence it cannot be held that the accused in 
fact handed over the key to his son. or he him¬ 
self was in exclusive possession of the articles. 
AIR 1963 SC 822. Foil. (’65) 31 Cut LT 644. 

-Ss. 52, 2 (1) — Applicability — “Postal arlb 

de”. 

The money entrusted to a postman by the 
Post Master for payment of the money order 
cannot be said to constitute a 'postal article' in 
course of transmission by post or anything con¬ 
tained therein as contemplated by Section 52. 
Post Office Act. ILR (1964) TC 333: 1955 Cr U 
1407: AIR 1955 T-C 247 (248) (Pr 4) (DB). 

SECTION 53 

0-S. 53 — 'Wilfully detains or delays’ — 

Meaning of — Detention must be deliberate and 
for some purpose. 

Per majority, Raghubar Dayal, J., Contra. 

The meaning to be attached to the words 
'wilful' and 'wilfully' has to be ascertained on 
a close examination of the scheme and the 
nature of the legislation in which the words ap¬ 
pear and the context in which they arc used. 
(1885 ) 31 Ch. D. 168 and 1933 (2) KB 669 and 
(1933) 78 Law Ed 381; AIR 1929 All 826 and 
1951 (2) STC 26 (Mad) and AIR 1949 Mad 95. 
Rel. on. 

Section 53 which makes punishable the wilful 
detention or delay of a postal article by an 
offiter of the post office is one of the several 
sections which create offences under the Act. 
Comparison of various sections in Chapter 10 
clearly shows that the legislature took a more 
serious view of the offence of wilful detention 
of a postal article (S. 53) than of many other 
offences in this Chapter. Wilful detention of a 
postal article is made, punishable with imprison¬ 
ment extending to two years. The very fact that 


Ibis comparatively heavy punishment of two 
years’ imprisonment has been prescribed for 
wilful detention while lighter punishment has 
been prescribed under Sections 49, 50 and 51 
justifies the conclusion that the word 'wilful* 
was used by the legislature to mean only such 
detention which was deliberate and for some 
purpose. Where the detention was not deliberate 
and on purpose, but as a result of either in. 
advertence or carelessness or negligence, the ac¬ 
cused cannot be said to have detained or delayed 
the article 'wilfully'. Crl. Appeal No. 213 of 
1961, dated 1st August, 1962 (Mys) Reversed. 
Ramachandra Narasimha Kulkarni v. State of 
Mysore. 1964 SCD 1024: (1965) 2 SCJ 337: 1965 
Mad U (Cr) 596: (1964 ) 7 SCR 606: 1964 All 
U 822: 1964 (2) Cr 1J 609: (1964) 2 SCWR 9: 
1964 SCD 1024: AIR 1904 SC 1701 (1703) (Pr# 
7 lo 9, 11). 


SECTION 68 

-S. 68 — A receiving B’s Insured cover as 

his own — Allegation that it contained more 
amount — A ready to return cover with amount 
specified thereon — Nature of offence. 

In cases where originally a properly Is 
received bona fide and subsequently after having 
come to know who the owner of the property 
was. the person who receives the property 
repudiates the ownership or converts it to his 
own use without making efforts to hand it back 
to the owner, an offence under Section 403, 
I. P. C. is made out. but in cases where the 
person who is alleged to have received the pro¬ 
perty denies that he ever received possession ol 
the property, he may be convicted for theft or 
cheating but he cannot be convicted under Sec¬ 
tion 403. I. P. C. See Penal Code (1860), S. 403. 
AIR 1955 NUC (AH) 1743. 

SECTION 72 


-S. 72 — Applicability. 

What is required by Section 72 is a complaint 
made by order of or under authority from the 
Director-General or the Post-Master General, and 
not a mere letter of authority from the Superin¬ 
tendent to the Inspector to prosecute the ac- 
cused or take legal steps against him if there is 
prima facie case. Further Section 72 docs not 
authorise the Director General and the Post 
Master General to delegate to another person 
the powers conferred on them by it. 1953 Kci 
LT 364: ILR (1953) Trav-Co 600: 1953 Cr IJ 
1777: AIR 1953 Trav-Co 537 (538) (Pi B) (Pr 4) 
(DB). 

SCHEDULE 1 


-Sch. 1 — Applicability of Motor Transport 

Workers Act to Motor Service maintained by 
Post and Telegraph Department. 


Motor Senice of the Department is not Motor 
ransport undertaking — Nor a private carrier 
- Section 13 of M. T. Workers Act prescribing 
orking hours cannot be applied to drivers in 
[otor Service maintained by Posts and Tele- 
raphs Department. See Motor Transport 
/orkers Act (1961), S. 1 (4). AIR 1965 Bom 


—Sch. 1 and Ss. 9, 7 — Post Office Rules, R. 30 
Application for registration or renewal 
registration as newspaper — Conditions to 
. satisfied by periodical — Subjective satlsiac- 
)n of executive authority — Question nol 
.stlelable by Court — No right to hearing or 
any notice of hearing Is given to applicants 
• Constitution of India, Art. 226 Inlerfer- 
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ence with administrative or executive order — 
Grounds — Mandamus when can issue. 

The only grounds on which a Court of law 
would be justified in interfering with the deci¬ 
sion of the executive authority are that the 
decisions are mala tide arbitrary or capricious 
or altogether extraneous and outside the pur¬ 
pose of the Act. The decision of the P. M. G. 
being purely administrative and ministerial the 
petitioner is not entitled to any writ of manda¬ 
mus unless the decision is extraneous to the 
purpose of the Act. Sec Post Office Ac I (1898). 
S. 9. AIR 1961 Bom 105. 

POST OFFICE GLIDE 

-(Corrected upto 30-6-1960), Pari I, Para. 175 

— Insured cover delivered to addressee with no 
visible damage to cover or seals — Cover found 
to contain only blank pieces of paper — Central 
Government not liable — Intactncss of seal is 
conclusive on question of tampering by postal 
authorities. See Post Office Act (1898), S. 33. 
AIR 1063 Pal 216 (DB). 

POST OFFICE RULES (1933) 

RULE 30 

—R. 30 — Post Office Act (1898), Ss. 9, 7 and 
Application for registration or renewal 
of registration as newspaper — Condillons to 
be satisfied by periodical — Sub|ec!lve satlsfac- 
,0 “ , °* e ? ecullve authority — Question not 
justiciable by Court — No right to hearing or 
to any notice of hearing Is given to applicants 

— Constitution of India, Art. 226 — Interfer¬ 
ence with administrative or executive order — 
Grounds — Mandamus when can Issue. 

The {>nlv grounds on which a Court of law 
would be lustified in interfering with the deci- 
sion of the executive authority arc that the 

or ms | ln ndc - arbilrar v or capricious 

or altogether extraneous and outside the pur. 

nose of the Act. The decision of the P. M. G. 

being purely administrative and ministerial the 

b ' (, rr is .i ot r. n,i . , ' ed ,o nnv " Tit ° f ™nd n . 

miJLll / ,i hc , dcfl * ,on is extraneous to the 

STViSh Biw. P “ l 0iriCC A " » 898 >• 

»*-a” ssfsr air & & s 

RULE 36 

lcad n|Z ,v„rRui‘e e m! l0n ' r ° m “ nder S - « 


d u It * c , dcfcnd nnt was not exempt 
1 | ab,llv under Rule 81. Post OfTice Rule's 
Since the packing was neither improper nor 

» S' (C) ° f Rulc 81 had »o application 

visibly damaged, Cr R„l > e Sr^f^ha^aKo 
fhe° n r Thc plainlUT was therefore entitled P |o 

£ asr^ta & h i." DJ s s4 xr 1 " 

RULE 76 


touts Z» i »- 


under Rule 81. See Post Office Act (1898), S. 6. 

AIR 1958 PunJ 174 (DB). 

RULE 81 

-B. 81 — Post Office Guide (Corrected up to 

30-6-1960). Part. I, Para. 175 — Insured covei 
delivered to addressee with no visible damage 
to cover or seals — Cover found to contain onlv 
blank pieces of paper — Central Government 
not liable — Inlactness of seal is conclusive on 
question of tampering bv postal authorities. See 
Post Office Act (1898), S. 33. AIR 1963 Pat 216 
(DB). 


-R. 81 — Post Office Act (1898). S. 6 — 

Rules under Act — Rules 35, 76, 81 — Scope — 
Insured Parcel containing altar bottles. — 
Damage due to leakage — Exemption from 
liability under Section 6 read with Rule 81 — 
The defendant was not exempt from liability 
under Rule 81. See Post Office Act (1898). Sec¬ 
tion 6. AIR 1958 PunJ 174 (DB). 

RULE 133 

•-R- 133 — Income-tax Act (1922), S. 4 — 

Asscssee doing business in Part B State sending 
goods bv V. P. P. and Railway on self-addressed 
Railway Receipts to be paid for upon delivery, 
to places in Part A and C Stales — Price which 
included asscssce’s profits held deemed to have 
been received in Part A and C States — (Post 
nolm A c' ( i 898 >’ S - 35 > ~ (Sale of Goods Act 

!!b-m ' c S ' “ 2 ',* 25 * — fContract Ac* 

(18/2 1 , Ss. 118 and 182| — AIR 1957 Madh BIip 

AIRSC Ac ' <* 922 »- S «• 

RULE 297 

—R. 297 - Post OfTice Act (1898). Ss. 44 and 
43 — Rules, under S. 43, R. 297 — Money order 

Mtial^nnih fv”® of ' ransmissi °n in hands of 
interest au hor ' , . es — Pavcc has no attachable 
interest — Privity of contract exists between 

\cT tVsisT <s P ?I ,a i 1 ii , ' hod, r; Spc P“t OfTice 
•vet (1898), S. 44. (19621 3 Gu] LR 987. 

P0ST OFFICE savings bank rules for 

THE GUIDANCE OF DEPOSITORS 
RULE 21 

ii^h Manual Vof u"? * B 

- S sllt Cl | e o k ***** w ^ hdraWfl I of dSod 

(CirHP C° (XTsS n, 9,r M0,n,a,nab,llly - 

* asKisa ss 

asked for ?he p aS s‘boSk'i^* 19 , 48 when B 

on obtaining n duDliento R /■ Untrflccable a »d 
cerlain sum" id*'$£ tha ‘ 0 

k 7; Mrs “-'»• *»« 'o“x r b ,L, s rouTi' 

\vithdrnwId a form C \vcr? a susn S ; r i n ? n J£ e Levant 
ns required by Rule 445 of P hi o' Th j Pcrli / 1 cnte 

■ VI « « *3 Me w jysag 
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POUNDAGE 


being of a serious nature the person responsible 
could not have allowed withdrawal. The pav- 
ment made on such a suspicious and defective 
withdrawal form could be attributable only 
either to the connivance or extreme inefficiencv 
and carelessness of the officials concerned. In 
these circumstances it was not possible to ac¬ 
cord anv protection to the person at fault on 
the ground of good faith. There being no evi¬ 
dence relating to negligence or to the efTect 
that the person who obtained the pass book 
through the negligence of A or B was the per¬ 
son who made the withdrawal Rule 21 could 
not be a bar to the suit. (1957) All WR (HC) 

i w. 

POUNDAGE 

See (I) Civil P. C. (1908), 0. 21, R. 93. 

(2) IliRli Court Rules and Orders — Madras 
Civil Rules of Practice. 

POWER 

Administrative. 

See Constitution of India, Articles 226 and 32. 

Delegation of. 

See Constitution of India, Article 245. 

Exercise of. 

See (1) Civil P. C. (1908), S. 115. 

(2) Constitution of India, Articles 226 and 
32, 227. 

(3) General Clauses Act (1897), S. 14. 

Inherent. 

See (1) Civil P. C. (1908), S. 151. 

(2) Criminal P. C. (1898), S. 561-A. 

Mode of conferring of. 

See Criminal P. C. (1898), S. 39. 

POWER OF APPELLATE COURT 

See Appellate Court — Powers of. 

POWER OF ATTORNEY 

See (1) Civil P. C. (1908), O. 3, Rr. 2 and 4. 
(2) Contract Act (1872), S. 182. 
i (3) Evidence Act (1872), S. 85. 

(4) Power of Attorney Act (1882), S. 2. 

(5) Stamp Act (1899), Sch. I. Art. 48 (b). 

I I ■ ^ mM I III i i A ^ . I 

Constitution of. 

See Contract Act (1872), S. 188. 

Stamp duty. 

See Stamp Act (1899), Sch. I, Art. 48. 

to ill'll II: 

POWER OF ATTORNEY ACT (7 of 1882) 
SECTION 2 

•-S. 2 — Income-tax Act (1922), Secs. 26-A, 

59 — Powers of — Attorney Act (1882), S. 2 
— Income-tax Rules (1922), Rules 2, 6 — No 
repugnancy between S. 2 of Powers of Attor¬ 
ney Act and Section 26-A of Income-tax Act — 
Rules not ultra vires. Rayulu Subbarao v. Com¬ 
missioner of Income-tax, Madras, (1956) 30 ITR 
103: 1956-2 Mad U (SC) 43: 1956 SCR 577: 1956 
SCJ 691: 1956 SCA 1025: AIR 1956 SC 604. 

- S. 2 — Revocation — Agent having interest 

in subject-matter of agency — Agency cannot be 
revoked. AIR 1964 AH 441 (442) (Pr 2) (DB). 

-S. 2 — Power of attorney authorising Bank 

to'collect bills due to a contractor from military 
officers — Operation as assignment of debt — 
Notice to debtor. See Transfer of Properly Act 
(1882), Section 130. AIR 1954 Assam 23 (DB). 

-S. 2 — When a person executes a power-of* 

attorney in favour of a lawyer, it is not that he 


cannot appear in person before a Court of law 
AIR 1954 Assam 23 (25, 26) (Pt A) (Prs 7, 9, 13) 
(DB). 

-S. 2 — Calcutta High Court (0. S) 

Rules, Chapler 35, Rule 15 — Court granting to 
applicant letters of Administration only on exe¬ 
cution of personal land of applicant — It means 
administrators own bond signed by him per¬ 
sonally —Execution of personal bond of appli- 
cant by bis authorised attorney cannot be a sub¬ 
stitute — Word “personal” cannot be extended 
to cover authorised act of agent; which is deem¬ 
ed to be as good as the principal’s under the law 
of agency and power-of-attorney Act. See High 
Court Rules and Orders — Calcutta High Courl 
Original Side Rules, Chapler 35, Rule 15. AIR 
1953 Cal 606. 

-S. 2 — Construction. See Registration Act 

(1908). Section 2 (10). AIR 1963 Madh Pra 280 
(DB). 

-S. 2 — Principal and agent — Power of 

attorney — Construction — Special power to 
conduct pending suit in particular Court — 
Power to present It in proper forum — Chll 
P. C., Order 3, Rule 2 — Deed — Construction. 

Where a special power of atlorney said that the 
plaintiffs had filed a suit for possession of lands 
etc., on the file of the Court of the District Mun. 
sif of Tirupalhi and as it was not possible for 
them to conduct the same personally, they ap¬ 
pointed N. N. as an agent to conduct the said 
suit. He was also authorised to conduct the en. 
tire proceedings which had to be taken in the 
said suit: 

Held, that the document conferred an express 
power on N. N. to conduct a particular suit pend¬ 
ing in a particular Court. It did not expressly 
engage Ihe attorney for the purpose of conduct¬ 
ing the litigation generally in respect of the 
plaint schedule properlies. Hence where the Dis¬ 
trict Munsif returned the plaint on the ground 
that it was beyond the pecuniary jurisdiction ol 
his Court the agent had no power to institute 
and conduct the suit in a proper forum. 

(Principles governing construction of a power 
of atlorney stated). 1951 Mad WN 350: 
(1951) 2 Mod U 43: AIR 1952 Mad 559 (560) 
(Pr 4). 

- S. 2 — Income-tax Act (1922), Sections 26-A, 

59 — Income-tax Rules, Rules 2 and 6 — Auth¬ 
orised agent of partner cannot file application 
for renewal of registration of partnership — Rules 
to this effect not ‘ultra vires', though in conflict 
with Power of Attorney Act (7 of 1882), Sec. 2 
— Legislation by delegation authority — Princi¬ 
ples of — Constitutional law — Delegated legisla¬ 
tion. See Income-tax Act (1922), Section 26-A. 
AIR 1952 Mad 127 (DB). 

-S. 2 — Civil P. C.. O. 3. R. 2 — Attorney 

bringing suit on behalf of minor, represented by 
minor’s next friend without consent of next 
friend — Power of attorney executed for doing 
all acts and things necessary in connection witn 
suits — Attorney has implied authority to bring 
suit on behalf of minor represented by next fricna 
and suit is maintainable. See Civil P. C. (190b), 
Order 3, Rule 2. AIR 1965 Mys 272 (DB). 

- S. 2 — Construction — Joint Hindu trading 

family — Manager — Power of attorney to alie¬ 
nate family properties — Specific and ^ cncr . 
powers — Ejusdem generis — 
always applicable. 26 Cut LT 346: AIR I960 O 
109 (202) (PI A) (Prs 6, 7) (DB). 

-S. 2 — Contract Act (1872), Section 10 - 

Construction of - Power of Attorney See Con- 
tract Act (1872). S. 10. AIR 1958 Pat 63 (DB). 


POWER OF ATTORNEY ACT (1882), S. 2 
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-S. 2 — Indian Stamp Rules (1925). R. 18 — 

Suil through attorney — Power of attorney 
bearing stamp of sufficient amount but of im¬ 
proper description — Irregularity in description 
can be cured by payment of duty and power 
would become valid from date of its execution — 
Suit cannot be thrown out on that ground. See 
Stamp Act (1899), Section 37. 1965 Cur LJ 485 

(PudJ). 

•-S. 2 — Construction — Rules. 

Powers of attorney must be strictly pursued, 
and are construed as giving only such authority 
as they confer expressly or by necessary implica¬ 
tion. The following are the most important rules 
of construction: (1) The operative part of the 
deed is controlled by the recitals. (2) Where 
authority is given to do particular acts, followed 
by general words, the general words are restrict¬ 
ed to what is necessary for the proper perfor¬ 
mance of the particular acts. (3) General words 
do not confer general powers, but are limited to 
the purpose for which the authority is given, and 
are construed as enlarging the special powers 
only when necessary for that purpose. (4) The 
deed must be construed so as to include all 
medium powers necessary for its effective execu¬ 
tion. 1952 Comp Cos 146: AIR 1952 Punl 99 (101, 
102) (Pt A) (Prs 8, 14). 

-S. 2 — Power of Attorney — Construction —- 

Rules of. 

Powers of attorney have to be strictly con¬ 
strued and have to be construed as giving only 
such authority as they confer expressly or by 
necessary implication. It is one of the rules of 
construction that the operative part of the deed 
is controlled by the recital. 62 Pun LR 471: AIR 
1951 PunJ 371 (373) (Pt C) (Pr 9). 

POWER OF LEGAL PRACTITIONER 

See (1) Advocates Act (1961). Sections 30. 32. 
35 and 36. 

(2) Bar Councils Act (192G). S. 14. 

(3) Civil P. C. (1908), 0. 3, R. 4. O. 23, 
Rule 3 

(4) Legal Practitioners Act (1879), Ss. 4. 10. 

POWERS, PRIVILEGES AND IMMUNITIES 
Houses of Parliament of. 

See Constitution of India, Art. 105. 

Legislative Assembly, of. 

See Constitution of India, Article 194. 

PRACTICE 

Abandonment of plea. 

See Civil P. C. (1908), O. 41, R. 1. 

Additional evidence. 

See Civil P; C. (1908). O. 41, R. 27. 

Adjournment. 

See (1) Civil P. C. (1908), 0. 17. 

(2) Criminal P C (1898), Sections 344 and 
526. 

Administration. 

See Civil P. C. (1908), Order 20. R. 13. 

Administrative orders. 

See Constitution of India, Articles 226 and 
32. 

Admissions. 

See (1) Civil P. C. (1908), O. 12. 

(2) Evidence Ac! (1872). Sections 18 , 19 , 
et seq. 

Amendment. 

—Judgment and decree, of. 

See Civil P. C. (1908), Sections 151, 152 and 
loo. 

—Mistake or error of Court. 

See Civil P. C. (1908), Sections 151, 152, 153. 


—Pleadings, of. 

See Civil P. C. (1908), O, 6. R.17. 

Appeal 

See (1) Civil P. C. (1908), Ss. 2. 96. 100, 
101. 105. 107, 109, 110. Ill, Order 41 
and Order 43, Rule 1, Order 45. 

(2) Constitution of India, Arts. 132 to 136. 

Appellate Court. 

See Civil P. C. (1908), Section 107, Order 41. 
Arguments. 

See Civil P. C. (1908), O. 18, R. 2, O. 20, R. 1. 
—Written. 

See Civil P. C. (1908), Order 41, Rule 16. 

Bar of suit. 

—Res judicata. 

See Civil P. C. (1908), Section 11. 

—Suit for compensation for injury to workman. 
See Workmen's Compensation Act (1923), S. 3. 

—Suit to ascertain amount of compensation under 
Northern India Ferries Act. 

See Northern India Ferries Act (17 of 1878), 
Section 34. 

—Suit to recover wages. 

See Minimum W 7 ages Act (1948), Section 24. 

Burden of proof. 

See (1) Civil P. C. (1908). Order 18, Rule 1. 
Order 21, Rr. 58. 63. 

(2) Evidence Act (1872), Ss. 101 to 105. 

Cause of ocllon. 

See Civil P. C. (1908), Sections 11, 20, 

Order 2, Rules 1 and 2. 

Civil dispute. 

See (1) Criminal P. C. (1898), S. 145. 

(2) Penal Code (1860), Sections 378-379. 
Civil rights. 

See Civil P. C. (1908), S. 9. 

Commission. 

See (1) Civil P. C. (1908), O. 26. 

(2) Criminal P. C. (1898), Ss. 503, 504 and 
506. 

Consolidation. 

See Civil P. C. (1908), O. 41, R. 1 , O. 45. 
R. 4. 

Contempt. 

See (I) Constitution of India, Articles 129 and 
215. 

(2) Contempt of Courts Acts (1926) and 
(1952). 

(3) Criminal P. C. (1898), Sections 195, 480- 
487. 

(4) Penal Code (1860), Section 172. ' 

Cos Is. 

SCC R V I0 P ' C ‘ (19U8) ' SeC,i0ns 35 ' 35A . °. 
Court. 

—Mistake or error of. 

See Civil P. C. (1908), Sections 151, 152, 153. 
Court-fees. 

See ( 1 ) Court-fees Act (1870). ' 1 

<2) Acts' 0 * Courl ' fees nnd Sui,s Valuation 

Criminal trial. 

SCe Tdar 0ry cross - referenc « s under "Criminal 

Decree. i " 1 

See ( 1 ) Civil P C. (1908), Sections 2 (2), 33 
and Order 20 nnd 

(2> "Decree" "Preferences mtfqr 
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Discretion. 

Sce £ ivil p - c. (19081. Sections 115. 151. 

(2) Constitution of India, Articles 226 and 
32. 227. 

Duty of counsel. 

See Civil P. C. (1908), Order 3. R. 4. 

Duly of Court. 

See (1) Civil P. C. (1908). Sections 33, 45; 
Order 20, Rules 1-4. 

(2) Criminal P. C. (1898). S. 367. 

(3) Evidence Act (1872|, Section 81 . 
—Superior and subordinate tribunals. 

See Civil P. C. (1908), Order 41, R. 25. 
Ejectment suit. 

Sce (1) Civil P C. (1908), S. 9. and 

(2) Statutory cross-references under “Lind, 
lord and Tenant”. 

English law. 

. See “Precedents”. 

Evidence. 

.See also (1) Civil P. C. (1908), O. 18. 0. 20, 

Rule 14 and 

(2) Statutory cross-references under 
, “Evidence”. 

—Additional. 

See Civil P. C. (1908), Order 41, R. 27. 
—Affidavit. 

See (1) Civil P. C. (1908), Order 19. 

(2) Constitution of India, Articles 226 and 
32 

(3) Criminal P. C. (1898), Sections 510-A 
and 539. 

(4) Evidence Act (1872), Section 1. 
—Appreciation of. 

See (1) Civil P. C. (1908), Sections 100-101. 
104, Order 41, Rule 27. 

(2) Criminal P. C. (1898), Sections 367, 
540. 509 to 512. 

(3) Evidence Act (1872), S. 3. 

—Documentary. 

Sec Civil P. C. (1908), O. 13, R. 4. 

—Public documents. 

Execution. 

Sce (1) Civil P. C. (1908), S. 47 and 0. 21 and 

(2) Statutory cross-references under 

(1) “Decree ", (2) "Executing Court". 

(3) "Execution Sale”. 

Ex parte hearing. 

' Sce (1) Civil P. C. (1908), O. 9. 

(2) Constitution of India, Articles 226 and 
32 — Natural justice. 

Forum. 

See Civil P. C. (1908), Sections 9, 17, 20. 22 and 
24. 

High Court. 

Sec under ‘‘High Court Rules and Orders”. 

—Dutv of. 

See Civil P. C. (1908), Section 122. 

—Procedure. 

See Civil P. C. (1908), S. 128. 

Inconsistent pleas. 

See (1) Civil P. C. (1908), Order 6 and O. 7. 

(2) Evidence Act (1872), S 115. 

In|unctlon. 

See (1) Civil P. C. (1908), S. 151 and Order 39. 
(2) Specific Relief Act (1877), Ss. 54 to 57. 

Interest. 

See (1) Civil P. C. (1908), Section 34, O. 34 
Rule 11. 

(2) Debt Laws — Interest Act (32 of 1939) 

Issues. 

See Civil P. C. (1908), O. 11 and O. 14. 


Judge. 

Sce (1) Civil P. C. (1908), Sections 33 45 
Order 20. Rule 4. ’ 

(2) Arbitration Act (1940). 

Judgment. 

See (1) Civil P. C. (1908). Order 20. Rr. 1 to 
4, Order 41, Rule 31. 

(2) Criminal P. C. (1898), Sections 367, 439. 
561-A. 

(3) letters Patent (Bombay, Calcutta and 
Madras), Clause 15. 

Judicial order. 

See (1) Civil P. C. (1908), S. 15, 

(2) Constitution of India, Articles 226 and 
32, 227. 

Jurisdiction. 

See Civil P. C. (1908), Sections 9, 16 to 21. 
See also Statutory cross-references under 
“Criminal Trial”. 

—Small cause suils. 

See (1) Presidency Small Cause Courts Acl 

(15 of 1882), Ss. 18, 19. 

(2) Provincial Small Cause Courts Acl 
(1887), Sections 15 and 16. 

Justice, equity and good conscience. 

See (1) Civil P. C. (1908), S. 151. 

(2) Criminal Procedure Code (1898), Sec 
tion 561-A. 

(3) Constitution of India, Articles 226 and 
32. 

Legal practitioner. 

See (1) Advocates Act (25 of 1961). 

(2) Bar Councils Act (38 of 1926). 

(3) Civil P. C. (1908), Older 3, R. 4. 

(4) Legal Practitioners Act (1879). 
—Professional conduct. 

Sce Legal Practitioners Act (1879), Sections 13 
and 14. 

—Relations between Bench and Bar. 

Sce (1) Civil P. C. (1908), Order 3, R. 4. 

(2) Legal Practitioners Act (1879), S. 4. 
—Right to practice. 

See (1) Advocates Act (1961), Sections 30, 32, 
35 and 36. 

(2) Bar Councils Act (1926), S. 14. 

(3) Legal Practitioners Act (1879), Ss. 4, 

10 . 

Legal representative. 

See Civil P. C. (1908), Ss. 2 (11), 50, 53, 0. 22, 
Rules 3 to 5. 

Limitation. 

See (1) Civil P. C. (1908), S. 48. 

(2) Limitation Acts (1908) and (1963). 

Mistake of Court. 

Sec Civil P. C. (1908), Section 151. 

Natural Justice. 

Sec (1) Constitution of India, Articles 226 and 
32 and 310 and 311. 

(2) Criminal P. C. (1898), Section 439. 

New plea. 

Sec (1) Civil P. C. (1908), Sections 100-101, 
107, 109, 111, Order 41, Rule 2. 

(2) Constitution of India, Articles 132 to 
136. 

Notice ol hearing. 

See Civil P. C. (1908), Order 41, Rr. 11-15-A. 

Official IransJallon of documents. 

Sce (1) Civil P. C. (1908). Section 137, O. 18, 

(2) Criminal P. C. (1898), Section 218. 
Paper book. 

See Civil P. C. (1908), Section 122. 

Parlies. ^ _ oi 

Sec (1) Civil P. C. (1908), Order 1; 0. 34. 
Rule 1 and 
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(2) Statutory cross-references unde* 
“Parties**. 

Partition suit. 


See Civil P. C. (19081, Order 20, Rule 18. 

Plaint. 

—Admission of. 

See Civil P. C. (1908). Order 7, Rule 9. 
—Court-fee payable. 

See Court-fees Act (1870). Schedule 1, Art. 1. 
—Documents not in possession or power. 

See Civil P. C. (1908), Order 7, Rule 15. 
—Documents, not produced with plaint, in ad 
missibilitv of. 

See Civil P. C. (1908), Order 7, Rule 18. 
—Documents sued upon. 

See Civil P. C. (19081. Order 7. Rule 14. 
—Grounds of exemption from limitation. 

See Civil P. C. (1908), Order 7, Rule G. 

—Lost negoliable instrument, suit on. 

See Civil P. C. (1908), Order 7. Rule 10. 
—Money suit. 

See Civil P. C. (1908), Order 7, Rule 2. 

—Particulars in. 

See Civil P. C. (1908), Order 7. Rule 1. 
—Presentation of. 

Sec Civil P. C. (1908), Order 4, Rule 1. 
—Rejection of. 

See Civil P C. (1908), Order 7, R. 11. 

Fresh plaint. 

See Civil P. C. (1908), Order 7. Rule 13 
Procedure on. 

See Civil P. C. (1908), Order 7. Rule 12. 
-Relief. 

See Civil P. C. (1908), Order 7, Rules 7, 8. 
—Representative suit. 

See Civil P. C. (19081, Order 7, Rule 4. 

—Return of. 

See Civil P. C. (1908), Order 7, Rule 10. 

—Suit relating to immovable property. 

See Civil P. C. (1908), Order 7. R. 3. 

Plea. 

See (1) Civil P. C. (1908), Order G. and 

(2) Statutory cross-references under “Prac. 
lice — Pleadings”. 

Pleader and client. 


Sec (I) Civil P. C. (1908), Order 3, Rule 4 and 
(2) Statutory cross-references under “Legal 
practitioner”. 

Pleader^ fees. 

See (1) Civil P. C. (1908). Section 35, O. 3 , 
Rule 4. ' 

(2) Legal Praclilioncrs Act (1879), Sec- 
lion 27. 

Pleadings. 

See Civil P. C. (1908), Order 6, Rule 2. 

—Abandonment of plea. 

See Civil P. C. (1908), Order 41. Rule 1. 
—Amendment of. 

See Civil P. C. (1908), Order 6, R. 17. 
—Condition precedent, pleading of 
See Civil P. C. (1908). Order 6. Rule 6. 

—Denial of contract. 

See Civil P. c. (1908), Order 6. Rule 8 
—Departure. 

See Civil P. c. (1908), Order 6, Rule 7. 

—Forms of. 

ISLgJ 1 P i t , ( . 19081 - 0rder 6- Rule 3. 
—Further and better particulars 

See Civil P. C (1908), Order G, Rule 5. 

Malice, knowledge, etc. 

a p - c - ™ 8 '' °"*» «• ■** 

See Civil P. C. (1908), Order 6, R. 2. 
—Meaning of. 

See Civil P. C. (1908), Order 6, Rule 1. 


—New ground of claim. 

See Civil P C. (1908), Order 6, Rule 7. 

—New plea. 

See (I) Civil P. C. (1908), Sections 100, 101. 
107, 109. 111. Order 41, Rule 2. 

(2) Constitution of India, Articles 132 to 
136. 

—Notice. 

See Civil P. C. (1908), Order 6, Rule 11. 
Particulars. 

See Civil P. C. (1908), Order 6, Rule 4. 
—Presumption of law. 

See Civil P. C. (19081, Order 6. Rule 13. 
—Signature. 

Sec Civil P. C. (1908), Order 6, Rule 14. 
-Striking out. 

Sec Civil P. C. (1908), Order 6, Rule 16. 
—Subsequent pleading. 

See Civil P. C. (1908), Order 6, Rule 9. 

—Variance with proof. 

See Civil P. C. (1908), Order 6, Rule 2. 
—Verification. 

See Civil P. C. (1908), Order 6. Rule 15. 
Precedents 

See (1) Constitution of India, Articles 141. 
372. 

(2) Precedents. 

Privy Council. 

Sec (I) Abolition of Privy Council Jurisdiction 
Act 1949 (5 of 1949) and 
(2) Precedents. 

Record. 

Sec (1) Civil P. C. (1908), Order 13. Rules 7. 

10 . 

(2) Supreme Court Rules (1950), Order 15 
—Re construction of records. 

See Civil P. C. (1908). Section 151. 

Reference. 

Sec Civil P. C. (1908). Order 46, Rule 1. 
Relief. 


v.. |i9vtii, vs rue r 




\ * i v.i» ii r, 

Order 7 and 
(2) Statutory cross-references under “Sped 
fic performance and specific relief*. 
—Alternative. 

Sec Civil P. C. (1908), Order 2, Rule 3. Order 7 
Rules 7, 8. 

— Deletion of. 

Sec Civil P. C. (1908), Order I, Rule 10. 
—General relief. 

See Civil P. C. (1908), Order 7, Rule 7. 
'-Joinder of. 

Sec Civil P. C. (1908). Order 2, Rules 2, 3. 

-Subsequent events, relief based on. 

iSl 7 P n C „- ( ,908 >- Section 151, Order 7. 
Rule 7, Order 8, Rule 8, O. 20, R. 18. 

Remand. 

S " ££ a, js." 9081, SmUo " m ■ 0rd " «• 

Restoration of proceedings. 

See Civil P. C (1908), Order 9. R. 13 
Review. 

See Civil P. c. (1908), Seclion 151, 0 47 
Revision. 

See ( 1 ) Civil P C. (1908). S. 115. 

HI Constitution of India, Article 227. 

131 (Sri.rri, c,u “ «=•“• 

Rules of procedure, 

“P u * v r . 0 f, Court to observe. 

See Civil P. c. (1908), Order 41, Rule 1. 
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Sanction. 

See ( 1 ) Civil P. C. (1908). S. 115. Order 32. 
Rule 7. 

(2) Criminal P. C. (1898). Sections 195. 
439 and 

(3) Statutory cross-references under “Crimi¬ 
nal trial”. 

Second appeal. 

See Civil P. C. (1908). Sections 100-101. 

Small Cause Court. 

See (1) Civil P. C. (1908), Section 102, 0. 20, 
Rule 4. 

(2) Presidency Small Cause Courts Acl 
(1882). 

(3) Provincial Small Cause Courts Acl 
(1887). 

Solicitor. 

See Statutory cross-references under “Legal 
practitioner”. 

Subordinate Courts. 

See (1) Civil P. C. (1908), Sections 3, 24, 115. 
(2) Constitution of India, Articles 226 and 
227. 

—Duty of. 

See (1) Civil P. C. (1908). S. 151. 

(2) Constitution of India, Article 227. 

Subsequent events. 

See Civil P. C. (1908), Sections 150. 151, 0. 7, 
Rule 7, Order 8, Rule 8, Order 41, Rule 23. 
Subsequent events, power of Court to take note 
o! In passing decree. 

See Civil P. C. (1908), Section 151. 

Summons. 

See Statutory cross-references under (1) “Pro¬ 
cess” (2) “Summons”. 

Supreme Court. 

f See (1) Civil P. C. (1908), Sections 109, 110, 
Order 45. 

(2) Constitution of India, Articles 132- 
136. 

(3) Supreme Court Rules (1950). 

Trial In camera. 

See Civil P. C. (1908), S. 151. 

Valuation. 

See (1) Suits Valuation Act (7 of 1887). 

(2) (State) Court-fees and Suits Valuation 
Acts. 

Witness. 

See (1) Civil P. C. (1908), Section 135, O. 16, 
Rules 1, 10, Order 18, Rules 7, 5, 
Order 20, Rule 4; Order 26, Rules 1, 
2, 12, 16 and 7. 

(2) Evidence Act (1872), Sections 118- 
126, 131-166. 

Writ appeal. 

See Constitution of India, Articles 226 and 32. 

Writ Jurisdiction. 

See Constitution of India, Articles 226 and 32 

PRADHAN1 TENURE 

See (1) Government Grants Act (1895), S. 3 — 
Land tenure. 

(2) Tenancy Laws — Chota Nagppur Ten- 
ancy Act (1908). 

PREAMBLE 

Reference to, for Interpretation of statutes. 

See (1) Civil P. C. (1908), Preamble and 
(2) Interpretation of Statutes. 

PRECEDENTS 

SYNOPSIS 

1. Rule of stare decisis. 

2. Application of precedents — Duty of Court. 

(A) Extent of authority. 

(B) Decision on other enactments. 


3. 


4. 


9. 

6 . 

7. 

8 . 


9. 

10 . 

11 . 

12 . 

t3. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 

22 . 

23. 

24. 


(C) Interpretation of precedent. 

See also Note 2 (A). 

(D) Obiter dicta and observations. 

See also Notes 3 (B), 4 (A), 6 (A) and 
and 8 (D). 

(E) Decision on construction of document 
and questions of facts. 

(F) Decision on concession or assumption. 

(G) Ratio decidendi. 

(H) Overruling previous decision — Effect 
Supreme Court decision. 

See also Constitution of India, Art. 141. 

(A) Not binding on Supreme Court. 

(B) Obiter dicta and observations. 

Privy Council decision. 

See also (1) Abolition of Privy Council 
Jurisdiction Act, 1949. 


(2) Constitution of India, Art. 372 
(A) Obiter dicta. 

Privy Council and Supreme Court. 

Federal Court. 

(A) Obiter dicta. 

Privy Council and Federal Court. 

High Court decisions. 

(A) Single Judge. 

(B) Division Bench. 
fC) Full Bench. 

(D) Obiter of Full Bench. 

(E) Co-ordinate Benches and Courts. 

See also Note 3 (A). 

(F) Special Bench. 

(G) Pre-constitution decisions. 

Duty of subordinate Courts and Tribunals. 
Decisions of other High Courts. 

Judicial Commissioner's Court at Ajmer. 
Andhra and Madras High Courts. 

Madhya Pradesh and Madhya Bharat High 
Courts. 

Nagpur, Madhya Pradesh and Bombay High 
Courts. 

Bombay and Gujarat High Courts. 

Kerala and Travancore-Cochln High Courts. 
Lahore and Simla High Courts. 

Orissa and Patna High Courts. 

Mysore High Court. 

High Courts of Covenanting States. 
Conflicting decisions of Superior Court. 

See also Note 8 (E). 

Board of Revenue and other Tribunals. 

Law Reports. 

English and American decisions. 

(A) Indian statute In same terms and on 

same lines. ! *1 

(B) Decisions based on Justice, equity and 
good conscience. 

(C) Absence of Indian statute law. 


!. Rule of stare decisis. 

•-Stare decisis — Supreme Court. 

In a proper case, the Supreme Court has inhe¬ 
rent jurisdiction to reconsider and revise ns 
earlier decisions. In exercising this inherent 
power, however, it would naturally like to »m* 
pose certain reasonable limitations and would be 
reluctant to entertain pleas for the reconsidera¬ 
tion and revision of its earlier decisions, unless 
it is satisfied that there arc compelling and sub¬ 
stantial reasons to do so. 

When it is urged that the view already taken 
bv the Supreme Court as to the construction ol 
a statutory provision, should be reviewed ana 
revised by it. it may not necessarily be an ade¬ 
quate reason for such review and revision to hoia 
that though the earlier view is a reasonably possi¬ 
ble view, the alternative view which i* 
pressed on the subsequent occasion is more rea¬ 
sonable. In reviewing and revising its carlie 
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decision Supreme Court should ask itself whe¬ 
ther in the interest of the public Rood for any 
other valid and compulsive reasons, it is neces¬ 
sary that the earlier decision should be revised. 
When the Supreme Court decides questions ol 
law. its decisions arc. under Article 141. binding 
on all Courts within the territory of India, and 
so, it must be the constant endeavour and con¬ 
cern of it to introduce and maintain an element 
of certainty and continuity in the interpretation 
of law in the country. Frequent exercise by 
Supreme Court of its power to review its earliei 
decisions on the ground that the view pressed be¬ 
fore it later appears to it to be more reasonable, 
may incidentally lend to make law uncertain and 
introduce confusion which must be consistent!) 
avoided. 

It is not possible or desirable, and in anv case 
it would be inexpedient to lay down any princi¬ 
ples which should govern the approach of the 
Supreme Court in dealing with the question of 
reviewing and revising its earlier decisions. II 
would always depend upon several relevant con¬ 
siderations :— What is the nature of the infirmity 
or error on which a plea for a review and revi¬ 
sion of the earlier view is based? On the ear¬ 
lier occasion, did some patent aspects of the 
question remain unnoticed, or was the attention 
of the Court not drawn to any relevant and 
material statutory provision, or was any previous 
decision of this Court bearing on the point not 
noticed ? Is the Court hearing such plea fairly 
unanimous that there is such an error in the ear 
lier view ? What would be the impact of the 
error on the general administration of law or on 
public good ? Has the earlier decision been 
followed on subsequent occnssions either by this 
Court or by the High Court ? And. would the 
reversal of the earlier decision lend to public in 
convenience, hardship or mischief ? These 
and other relevant considerations must be 
carefully borne in mind whenever the Supreme 
Court is called upon to exercise its jurisdiction 
to review and revise its earlier decisions. Those 
considerations become still more significant when 
the earlier decision happens to be a unanimous 
decision of a Bench of five Judges. AIR 1955 
SC 061 and AIR 1965 SC 845, Ref. 

In the case, it was urged that Supreme Court 
should revise its view as to construction of Sec¬ 
tion 66 (4), Income-tax Act 1922, in two earliei 
decisions, AIR 1959 SC 1177 and AIR 1963 SC 
1484 (The latter was a unanimous decision of a 
Bench of five Judges). The Supreme Court con 
ceded that the alternative view pressed for revis¬ 
ing the earlier decisions was a reasonably possi¬ 
ble view; but refused to revise the earlier deci¬ 
sions on ground that the earlier view had been 
followed by Ihe Supreme Court on several occas- 
sions and had regulated the procedure on re 
ferencc proceedings in Ihe High Courts cvei 
since the decision in AIR 1959 SC 1177. and that 
no reported decision was cited to support the 
alternative view. Keshav Mills Co., Ltd. v. Com¬ 
missioner of Income-tax, Bombay. (1965) 2 

SCA 101: 56 ITR 365: (1965) 2 SCJ 75: 
(1965) 1 ITJ 853: AIR 1965 SC 1636 (1643, 1044, 
1645, 1646) (PI A) (Prs 23, 28, 34). ' 


"Stay® decisis — Supreme Court — How 
far bound by Its own decisions. 

Per Gajcndragadkar, C. J., Wanchoo and Raghu- 
bar Dayal JJ. 

The Constitution does not place any re¬ 
striction on the powers of Supreme Court 
to review its earlier decisions or even to depart 
from them and in matters relating to decision 
of constitutional points which have a significant 
impact on the fundamental rights of citizens, it 


would be prepared to review its earlier decisions 
in the interest of public good. The doctrine of 
stare decisis may not strictly apply in this con¬ 
text and the said doctrine should not be per¬ 
mitted to perpetuate erroneous decision pronounc¬ 
ed by the Supreme Court to the detriment of 
general welfare. Even so. the normal principle 
that judgments pronounced by the Supreme 
Court would be final, cannot be ignored and un¬ 
less considerations of a substantial and com¬ 
pelling character make it necessary to do so, 
the Supreme Court should he slow to doubt the 
correctness of previous decisions or to depart 
from them. 

In such a case Ihe test should be, is it absolute 
ly necessary and essential that the question al¬ 
ready decided should he re-opened ? The answer 
lo this question would depend on the nature of 
infirmity alleged in the earlier decision, its impact 
i'll public good and the validity and compelling 
character of the considerations urged in support 
of Ihe contrary view if the said decision has 
been followed in a large number of cases, that 
again is a I actor which must be taken into ac. 
count. Sajjan Singh v. Stale of Rajasthan, 
(1905) 1 Mad U (SC) 57: (1965) SCJ 377: (1965) 
I SCWR 593: (1905) 1 SCA 875: (1965) 1 Andh 
WR (SC) 57: AIR 1965 SC 845 (855) (PI E) 
(Prs 21, 22). 


■-Principles of slare decisis — Applicability 

In India — Binding effect o| decisions of High 
Court — Supreme Court can reconsider even Its 
own decision — Decision not dissented from for 
long time — Not Immutable. 

Mudholkar, J.:— In so far as the principle of 
slare decisis is concerned, it is nothing more than 
a precipitate of the notion of legal justice. . In 
other words it is Ihe principle that judicial deci 
sions have a binding character. But in India the 
position is not quite the same. Here the decision 
of a High Court is not even always binding upon 
it in the sense that it can be reconsidered by a 
Full Bench. In any case, the decision of a 
High Court has no more lhan persuasive charac¬ 
ter in so far as the Supremo Court is concerned 
In that view the decision of any High Court, even 
though it may not have been dissented from 
since the time it was rendered, cannot, in the pro¬ 
per sense of the term be regarded as stare deci 
sis. What could be stare decisis in the Supreme 
Court would be its own previous decisions. Bui 
even here instances are not wanting where, un¬ 
like perhaps the House of Lords, the Supreme 
Court has considered themselves free to go back 
on previous decisions. Finally, even where* a 
decision has not been dissented from for a lone 
time but has on the other hand been followed, it 
is not entitled to be treated as immutable, parti 
cularly where it denis only with a question ap. 
pertmnmR to the adjective law, such as the law 
of limitation. \idyacharnn Shukla v. Khub- 

^2 nd *.o a ?i, c J^^ 1964) 2 SCA 505: O 9 * 4 ) « SCR 
129: AIR 1004 SC 1099 (1116, 1117) (Pt F) (Pr 40). 

?nT^T S “ prcme . Courl , T , Powers of - Supreme 
Court is not precluded from considering the 

correctness of the decision of the High Court not 

withstanding its having held the field for over 

f Q°/K V K yCn A S w ‘ ,hou ' nuestion. C. Abdul Shakoor 
Snheb v. Aru Papa Rao, (1904) 1 SCJ 168- flBMt 
1 Mad LJ (SC) 49: (1004) 1 Andh WR (SCI 48« 

(P^JMPr ( §, SCR 55: A,R 1963 SC 1160 tt«») 

■~r Shar P c ? nnict to views of different High 
SETr™. 8 . R,Ven P 0in, L - Question before Su> 
reme Court t° resolve the conflict - Supreme 

5nn ‘ ™ US r . independently construe tho provi¬ 
sion and divide which of the conflicting tviews 
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should prevail — In such a case it would be 
singularly inappropriate to involve the doctrine 
of stare decisis and follow the view of the majo¬ 
rity of High Courts. AIR 1961 SC 1795 (1801) 
(PI B) (Pr 13). 

•-Slare decLsIs — Doctrine of — Applicabi¬ 

lity. 

Under the stare decisis rule, a principle of law 
which has become settled by a scries of decisions 
Generally is binding on the Courts and should be 
followed in similar cases. This rule is based on 
expediency and public policy, and, although gene¬ 
rally it should be strictly adhered to by the Courts 
it is not universally applicable. But previous 
decisions should not be followed to the extent 
that grievous wrong may result; and accordingly 
the Courts ordinarily will not adhere to a rule 
or principle established by previous decisions 
which they are convinced is erroneous. The rule 
of stare decisis is not so imperative or inflexible 
as to preclude a departure therefrom in any case, 
but its application must be determined in each 
case by the discretion of the Court and previous 
decisions should not be followed to the extent 
that error may be perpetuated and grievous wrong 
may result. Where the correctness of the deci¬ 
sion has been challenged from time to time and 
in fact had been reversed and its decision has 
been considerably impaired by a Privy Council 
decision, the doctrine of stare decisis is not ap¬ 
plicable. Maktul v. Mst. Manbhari. 1958 SC.I 
1268: ILR (1958) PunJ 2305: 1959 SCR 1099: AIR 
1958 SC 918 (922, 923) (Pi B) (Prs 9, 10 ). 

•-Principle of stare decisis — Docs not In¬ 

volve mechanical adherence to earlier decisions — 
High Court can differ from earlier decisions b> 
reference to larger Bench. 

The principle of stare decisis is a principle of 
policy. It is not a mechanical formula of adhe¬ 
rence to the latest decision. There must no doubt 
be certainty about the law but if this cer¬ 
tainty leads to the conclusion that an error once 
having been made in a judgment must be follow¬ 
ed in all subsequent cases, then it would be a 
false certainty. 

. , In India a High Court is not bound to follow 
its own earlier decision but may depart from it. 
The departure is done by a Bench of a largo 
number of Judges. When there is a conflict 
among two decisions of Benches or a Bench does 
not agree with the decision of another Bench, il 
refers the case to a Bench of a larger number of 
Judges. Where, therefore, a larger Bench has been 
constituted specially to consider which of the two 
earlier Full Bench decisions should be followed 
it is the duty of the larger Bench to which the 
question is referred to consider each of the cases 
and to decide to the best of its own judgment 
which of them lays down the sounder law. A 
decision, even if given by a Full Bench, is not 
a statute and the effect of overruling a decision 
is not that of invalidating a statute. Oycruling a 
decision only means reassertion or vindication of 
the law. Stale of U. P. v. Firm Deo Dull Lnkhan 
Lai, 1965 All WR (HC) 546: 1965 All U 862: 
1965 All Cr R 348: ILR (1965) 2 All 917: AIR 1966 
AU 73 (79, 82) (Pt C) (Prs 22, 29) (FB). 

-Stare decisis — Two persons prosecuted 

under same charge — Offences committed in same 
transaction — Basis of evidence same — 
Acquittal of one must lead to acquittal of the 
other on the basis of stare decisis. AIR 1956 SC. 
415, Foil. 1965 Ail U 11: 1965 All WR (HC) 113: 
1965 All Cr R 117: 1966 Cri LJ 2: AIR 1966 All 
19 (21, 22) (Prs 6, 7). 

-Slare decisis — Principle of stated. AIR 1958 

Ail 101 (DB). 


—-Long established practice — Upsetting of. 

No doubt that there should be finality in the 
matter but the Court must not lose sight ol 
another salutary rule, that Courts should not be 
debarred from correcting their decisions in the 
event of their finding that they had gone wrong 
When there is a competition between a rule of 
expediency and the rule of what may be called 
absolute justice, then the latter rule should Dre 
vail. AIR 1955 NIC (All) 2294 (DB). 

-Slare decisis. 

Points covered and decided by Supreme Court 
and Full Bench cannot be re-agitated. 1952 RD 
(HC) 340: 1952 All WR (HC) 599: 1952 All L! 
077: AIR 1953 All 92 (95) (Pt C) (Pr 16) (DB). 

-Stare decisis — Precedent not followed for 

some lime — Weight of. 

It is not correct to say that merely because 
there was no occasion for a Court to follow the 
picredent of the same Court for some lime those 
decisions should be treated with no respect and 
should be disregarded. (1958) 2 Andh WR 527: 
1958 Andh LT 1008: AIR 1958 Andh Pra 705 
(706) (Pt A) (Pr 6) (DB). 


*-Application of principle. 

There is always force in the argument of stare 
decisis and a Court of law should never be in 
a hurry to later well settled law which may rcsull 
in disturbing titles based upon the laws as 
understood by the litigant. Bahubali Vasanl 
Katagc v. Gundappa Tatya Duge, 56 Bom LR 
501: ILR (1954) Bom 1026: AIR 1954 Bom 45J 
(456) (Pt D) (Pr 16) (FB). 

-Slare decisis — Civil P. C. (1908), Pream¬ 
ble. 

Certainty (as well as justice) is the object of 
the law, and it is more so when questions of 
title to property arc involved, Law which has 
been laid down by the Courts and which has been 
followed by subjects within jurisdiction should 
not be lightly unsettled. 

The principle of slare decisis has been accepted 
not only in regard to the decisions of the Courts 
of co-ordinate jurisdiction but also in regard to 
the decisions of Courts, which have only a condi¬ 
tional authority as precedents. 

Liven a case where the appellate Court would be 
normally entitled to overrule a decision reached 
by a subordinate Court it would apply to princi¬ 
ple of slare decisis and not overrule the same 
after lapse of time subjects acting upon that dcci 
sion and the like considerations making il 
more expedient for the appellate Court not to 
unsettle the law which had been pronounced at 
one time and acted upon by the subjects. 53 
Bom LR 192: ILR (1951) Bom 576: AIR 1951 
Bom 57 (66, 67) (Pt C) (Prs 22, 23) (DB). 


#-Long courses of decisions — EffecI of. 

The Court will not take a contrary view even 
if it be more logical where by doing so it would 
upset a series of decisions spread over a consi¬ 
derably long period and thereby offend ngainsl 
the doctrine of stare decisis which is always 
more important and more to be respected than 
any logical doctrine resulting from any particu¬ 
lar view as to the strict law. Sakarchnnd v. Nara- 
yan, ILR (1951) Bom 217: 52 Bom LR 888: AIK 
1951 Bom 10 (12, 13) (Pt B) (Pr 10) (FB). 


—Slare decisis. 

If a particular procedure has been held and ac- 
I a red to be the correct procedure by judicial deci 
ions speard over almost half a century contrary 
would not he proper to seek to re-open Uie 

ueslion over ngain, unless some «ry strong rea¬ 
ms could be made out. AIR 1054 Cal 389 (392) 
Pi A) (Pr 11) (DB). 
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• -It would not be proper lo unsettle a well 

entrenched practice and create hardships. C & 
I. Bank v. M. S. Ali Khan. ILR (1935) 
Hvd 79: AIR 1950 Hyd 65 (70) (Pi B) (Pr 13) 
(FB). 

• -Principle of stare decisis — Applicability. 

Per Monohar Pcrshnd J.:— The principle ol 

stare decisis is applicable only where the effect 
of departing from an establishment rule of ded. 
;ion will be to unsettle transactions which have 
been previously supposed to be finally settled. 
That principle does not come into operation 
where the result of departing from an incurred 
dew of law is merely this, that in dispute on a 
subject lo which the law applies, a new set of 
defence would be put forward in the Courts. 
Case law referred. 

Per Alikhan J.:— The principle of stare ded- 
sis can be departed from when there* is a clcai 
balance of convenience and when it does not 
upset transactions. Case law referred. Basappa 
v. Parwntammn, ILR (1952) Hvd 245: AIR 1952 
Hyd 99 (102, 103, 111) (Pi B) (Prs 6, 40) (FB). 

• -Overruling of cases — Decisions un¬ 

challenged for many years. 


Per Qumar Hasan J.The Courts must al* 
waj\s hesitate lo overrule decisions which are 
not manifestly erroneous and mischievous, which 
have stood for many years unchallenged and 
which from their nature may reasonably be sup 
posed to have affected the conduct of a large 
portion of the community in matters relating to 
rights of property. AIR 1951 Bom 10. Ret. on. 
Basappa v. Parwatamma, ILR (1952) Hvd 245: 
AIR 1952 Hyd 99 (107) (Pt C) (Pr 24) (FB). 

-Slare decisis. 

The principle of stare decisis cannot be appli- 
ed when the view taken in a scries of decision* 
comes in conflict with a dictum of the Supreme 
Court, and when it docs not stand the test of rca 
son. I960 Job LJ 222: I960 MPLJ 879: 

1060 MPC 441: AIR 1900 Madh Pro 237 (238) 
(Pt B) (Pr 10). 1 9 

-- s * ar e decisis— Applicability. 

Held, on facts that (i) according to the State ol 
law as understood before 1897 when A died 
Ihm is no doubt that Judicial Commissioner's 
tourt of Nagpur specifically excluded the rule of 
survivorship and coparcenary in the matter ol 
devolution to tenancy holdings. As such it could 
not be said that G and S sons of A who wero 
members of a joint family inherited the suit pro 
perty as joint tenants after their father's death. 
, .£° U d inllcrit as tenants in common, 

with the result that, upon the death of G, his in- 
tcresj would devolve on his daughters and nol 
on the surviving joint coparcener S. (ii) From 
the circumstances in the case it was clear that the 
parties for a long time from the year 1897 to 

lirlartY l 1954 ,u 00 lllC ViCW ° f lhc 1«W a$ 

t' ed b * h< ! of Ihc Judicial Cominis- 

1 ? l ^ rw l SB lbcrc was no occasion for S 
*‘ vc l ° ,he daughters of G their share of the 
Sh£ r ° dUCC '/ Th . crefore - this case would be a 
of slare T* -° r ,he oPPhcalion of , hc principlc 
H s dec . ,s « so ,« not to unsettle the vested 
and settled rights of the parlies on account of a sub 

AIR 1 * 194 Fr 0 7 -i al rt iVC ‘"terpretation of the law in 

Tenant 41 / C 1 x on accoun t of the later C. P 
Tenancy Amendment Acts introducing the rule oj 

S hi'SeTthe 1 f C ° lhc question whether G and 

fori i «07 d ,h . ,Cn . ancv lnnds °f ‘heir father be 
fore 1897 as tenants in common or as joint ten¬ 
ants ought to be decided on the principlc 

rlneiT w1 e T IS , and not on ,he Principle or iho 

Bu law^hv n aW i?j lhe , *? ler ex Position of the 
Hindu law by the Federal Court in AIR 1941 FC 


72. (iii) Plaintiffs, therefore, became tenants in 
common along with the daughters of S and as 
such they had a right to claim partition to the 
extent ot their half share. 1959 MPC 400: 1959 
MPLJ 1011-: 1960 Jab LJ 729: ILR (1959) Madh 
Pra 43: AIR 1959 Madh Prn 301 (303, 394) (PI A) 
(Prs 13, 14, 19) (DB). 

-Stare decisis — Principle of — Equitable 

doctrine on which it is based. 

The principle of stare decisis is based on the 
equitable doctrine that parties act on the basis 
of the view of the law as declared by the law 
Courts from time to time and if the law has been 
declared in a particular way by the law Courts 
for a long time, which has been the accepted 
view of that Court, the settled rule should not be 
unsettled, merely because subsequently a different 
view of the law is taken or because the 
law is amended. 1959 MPC 400: 1959 MPLJ 1011: 
1960 Jab LJ 729: ILR (1959) Madh Pra 43: AIR 
1959 Madh Pra 301 (303) (Pi B) (Pr 12) (DB). 

•-Stare decisis — On change in law, con¬ 

trary decision of superior Court, or subsequent 
discovery of serious error, even Full Bench deci¬ 
sions may be re-considercd — Judge taking 
different view Is no ground for re-consideratlon. 


ii may oe necessary ai times lo re-considei 
even a Full Bench decision, for example, owing 
to a change in the law or owing to a contrary 
decision of a superior Court or some palpable and 
.serious error affecting the decision discover¬ 
ed subsequently; but such occasions are very 
rare. But no Judge can ask for re-considera¬ 
tion of such a case merely because he happened 
« <L iffcrcnl 'tew. Dogdu V. Tulsiram, 
(10o0) 1 Madh BLR 81: AIR 1950 Madh B 31 (34) 
(PI B) (Pr 14) (FB). ' ’ 

-—Old Judicial precedents — Blind adherence to 
them is nol proper. 

However valuable old judicial precedents may 
be. a blind and devotional adherence to them 
without proper adopting to the present realities 
of living conditions may lead to miscarriage ol 
‘' ,a d WN 008: 75 Mod LW 076: 

!!>t 6 B) (Pr 1 ”?) U 49 ° : AIR 1063 M " d 103 (104) 
•-Stare Decisis. 

Per Raghava Rao J.The Rule of Stare 
Densis only means that where a rule has be 
come settled law it is to be followed although 
some possibe inconvenience may grow from a 

r r ^l° • SCrVan . Ce ° f H * though a satisfactory 

the nol rv 0, i al ' h0Uch ,hc Principle and 

the policy of the rule may be questioned. The 

" f rll ca ,f bca . r no application to a situation in 
\>lnch there is conflict between two Full Bench 
decisions of equal strength. Permannyakam PiUni 
y. Sivarnmnn. S. T. 1952-1 Mad IJ an*. ii it 

KVgJT AIR1952 Mad 410 (453) ( p ‘ c ) 

— ba ' scd °n Customs and manners — 

followed C n. . 0n,S r7J )ld prcccden,s ^nol bo 
Sect IK. ° f JudRCs - C,vU P - C. (1908), 

ciifferc b ni C rCRards ,hcm were S” 

- sjjs s t jy* ■a-r 
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cipation of women from its confines. 1949 Mad 
WN 678: f 1949) 2 Mad LJ 517: AIR 1950 Mad 151 
(153) (Pt B) (Pr 7). 

[Overruled on another point in AIR 1951 Mad 
311.] 

-Well settled decision — Transaction en¬ 
tered on its basis — Setting aside decision not 
desirable. See Registration Act (1877), Section 17 
(2) (vi). AIR 1963 Mys 332 (DB). 

-Position of law which has held the field 

since long — Court will decline to disturb that 
position even if it is satisfied that the position 
is not correct — There should be finality in law. 
38 Mys U 104: ILR (1959) Mvs 102: AIR I960 
Mys 176 (177) (Pt B) (Pr 4) (DB). 

-Stare Decisis — Law laid down in old deci¬ 
sion neither unjust nor opposed to public interest 

— Change likely to affect number of transactions 

— Re-opening of law by reference to Full Bench 
Ls Improper. 

When there is nothing in the view of the law 
adopted in a decision which is in itself unjust 
or opposed to the public. interest, and the case 
was decided many years ago so that it is not im¬ 
probable that many transactions have been made 
in the light of that decision, it would be impro¬ 
per to re-open such a question by a reference to 
a Full Bench and so possibly create confusion and 
unsettlement : 40 Mvs 1ICR 435, Foil. 55 Mys 
HCR 263: AIR 1950 Mys 13 (17) (Pi C) (Pr 13) 
(DB). 

-Reference casting doubt on correctness of a 

reported decision. 

In the absence of conflict of authority, a refc 
rence, casting a doubt on the correctness of a re¬ 
ported decision of the Court, but not formulating 
a reasoned criticism of the view accepted (herein 
or offering an alternative to it, disturbs the comit> 
of the Court. This would only lead to an uncer- 
taintv of the law and should be avoided. ILR 
(1956) Nag 630: AIR 1956 Nag 115 (117) (Pt C) 
(Pr 11) (DB). 

• -Stare decisis — Principle of — Grant of 

leave to appeal under Letters Patent — Effect 
of. 

Where Judges following the decision of a single 
Judge think fit to grant leave for appeal untlei 
the Letters Patent, the appellate Court cannot 
on the principle of stare decisis refuse to examine 
the foundation on which the Court below rested 
its decision. The very object of granting ieavo 
to appeal is to bring the decision under the re¬ 
view of an appellate Court. Ramdco v. Mst. 
Gangubai, ILR (1951) Nag 830: 1952 Nag U 1: 
AIR 1952 Nag 51 (54) (Pr 25) (FB). 

- Stare decisis — Previous F. B. decision of 

High Court wrong but followed by many decisions 

— Many transactions and rights in the state ad¬ 
justed and determined on basis of the long esta¬ 
blished authority — The decision of the Full 
Bench must be followed. AIR 1958 Pat 399 (400, 
401, 404, 405) (Pt A) (Prs 5, 8, 9, 24, 30, 31, 34) 
(DB). 

# -Stare decisis — Authority of long establish¬ 

ed decisions. 

A Court should not depart from the authority 
of long established decided cases unless the deci¬ 
sions arc manifestly or plainly wrong. Bhagwal 
Sharma v. Baijnath Sharma, 1954 BLJR 313: ILR 
33 Pal 423: AIR 1954 Pat 408 (414) (Pt J) (Pr 18) 
(FB). 

-Stare decisis — Value — Precedents. 

Binding judicial decisions or stare decisis has 
rightly been described to constitute a sort of a 
viaduct over which law travels in transporting 
the cargo of justice. Accordingly whenever a 


doubt is raised, prudence and sense of duty 
dictates, that the piers of this viaduct must be 
tested to make certain that they are sound, strong, 
free from serious infirmity and capable of pro¬ 
perly supporting the weight. Adopting of such a 
course also tends to strengthen the citizens’ faith 
in our judicial process. This rule of practice is 
of considerable value in a set-up controlled bv 
rule of law. 1965 Cur LJ 330 (PunJ). 


2. Application of precedents — Duty of Court. 

(A) Extent of authority. 

(B) Decision on other'enactments. 

(C) Interpretation of precedent. 

See also Note 2 (A). 

(D) Obiter dicta and observations. 

See also Note 3 (B), 4 (A), 6 (A) and 
8 (D). 

(E) Decision on construction of document 
and questions of facts. 

(F) Decision on concession or assumption. 

(G) Ratio decidendi. 

(II) Overruling previous decision — Effect 


2. Application of precedents — 

Duty of Court. 

#-Binding effect of decisions. 

Per Majority :— The binding effect of a deci¬ 
sion does not depend upon whether a particular 
argument was considered therein or not, provided 
that the point with reference to which an argu¬ 
ment was subsequently advanced was actually 
decided. Somawanti v. State of Punjab, (1963) 
1 SCA 548: (1963) 33 Com Cas 745: (1963) 2 SCR 
774: (1963) 2 SCJ 35: (1963) 2 Mad U (SC) 18: 
(1963) 2 Andh \VR (SC) 18: (1963) 2 SCR 774: 
AIR 1963 SC 151 (160) (Pt B) (Pr 22). 

-Constitution of India, Articles 22 (1) and 22 

(5) — Decisions under Article 22 (5) will be of 
much assistance in interpreting Article 22 (1). 
1956 Crl LJ 13: AIR 1956 All 56 (59) (PI B) 
(Pr 19) (DB). 

-Practice contrary to law. 

Practice contrary' to law is no warrant for its 
validity. It is the practice which is vitiated and 
not the law that is submerged bv a wrong prac¬ 
tice. 1952 All LJ 641: 1953 Cri U 186: AIR 1953 
All 24 (24) (Pt B) (Pr 5). 

-Revenue decisions — Mere omission on the 

part of the Revenue Board U. P. to include a 
decision among Selected Decisions would not dc- 
tract its value. 1952 All WR (Rev) 3: 1951 RD 
(BR) 257. .. . 

-Plaintiffs not parties to judgment whicn 

covered dispute as to validity of resumption ol 
certain Tope Inam — Decision is not binding as 
res judicata but can be relied on as precedent- 
See Civil P. C. (1908). Section 11. ILR (1963) 
Andh Pra 517. 

-Ipse Dixits — Value of. . 

Ipse dixits in casual orders of Courts passed in 
a summary disposal of matters, arc hardlv 0 
anv assistance to judges in deciding cases on 
their merits. 1961 Andh LT 404: AIR 1961 Andh 
Pra 461 f464) (PI C) (Pr 10). 

-Authority of — Precedent cannot be presses 

into service in support of proposition which » 
does not expressly lay down. AIR 1955 NU 
(Andh) 15. 

_Authority of — Method of application 

Facts of case should justify application of a rui* 
ing. AIR 1955 NUC (Assam) 4233 (DB). 

-Applicability. . . . 

It is to be remembered that a decision in 
particular case is given in the context of the 
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particular facts of that case. If the said deci¬ 
sion is taken out of that context and grafted upon 
a set of different facts, difficulties might arise. 

59 Bom LR 449. 

-Binding nature — The binding nature of the 

finding on a point of law does not depend upon 
the findings being incorporated into a decree. 
(1965) 6 GuJ LR 177: ILR (1965) GuJ 277: AIR 
1966 Gu] 40 (44, 45) (Pt C) (Pr 5). 

-Binding efleet — No judgment except that of 

Supreme Court is binding on High Court Judges. 
(1963) 4 GuJ LR 609: AIR 1963 GuJ 175 (177) 
(Pt B) (Pr 11). 

-Mere precedents are not bv themselves a 

sufficient guide: the wordings of the sections arc 
to be examined with thoroughness and if on a 
reasonable construction a more desirable and 
equitable view can be taken, it should be taken 
and mere technicalities should not be allowed to 
prevail. 1952 Crl LJ 1425: AIR 1952 Madh Bba 
161 (163) (Pt B) (Pr 16). 

[Overruled on another point in AIR 1954 Madh 
Bha 113.] 

-Value of. 

Precedents are only stepping stones and not 
halting places. (1955) 1 MU 25: 67 Mad LW 420: 
AIR 1954 Mad 713 (722) (Pi G) (Pr 46) (DB). 

[Overruled on another point in AIR 1956 Mad 
337.1 

-Courts do not create law, only declare It — 

Reference declared Illegal by certain decisions 
— Reference docs not become illegal because of 
Ihe decisions. 

It is obvious that Courts only declare the law, 
which is deemed to have existed always and that 
they cannot create a law when pronouncing judg¬ 
ments, much less alter it. 

Certain accused who were prosecuted for lock¬ 
out during the pendency of a reference of their 
dispute to the Industrial Tribunal, pleaded on the 
basis of certain subsequent High Court rulings 
that the reference was vague and illegal and 
hence they committed no offence by locking out 
their concern. It was contended that the ac¬ 
cused could not rely on decisions which were 
subsequent to their alleged offence; 


Held, that the reference was illegal and voi 
even when it was made and even before th 
Court’s rulings were issued proving it to be ilb 
gal and void and that beings so, it was clear th: 
accused did not commit any offence. 62 Mad LA 
866: (1949) 2 Mad LJ 800: 51 Crl LJ 589: 194 
WN 842: (1949) 1 FJR 242: AIR 1950 Ma 
231_(233) (Pt C) (Pr 4). 

•-Value of. 

Per Dua, J. :— Precedents arc employed, £ 
n often said, only to discover principle 
and principles are employed only to di 
cover justice. To discover the true ratio dec 
dendi is, therefore, ethical and is creative evalur 
lion ns opposed to mechanical application of 
precedent. A rule of law defined by prcceder 
in its further extension is essentially subject t 

n mi e Hr ft m ,1C l‘ Rhl ot varying analogic 
and differences of facts and concepts involved i 

ca i es .'.. A 11116 of law acl ed upon by a Jude 
1 h de " d ‘ n « a contr °vorsy. is rarely, if at a 
stated with the completeness of a statutory draft; 
“i?* . confining his successors to mere ir 

on?n 'T,' WI k h * he result that it is alway 
Rf®" iater Courts to consider to what exter 
the earlier judicial statement can safely be nppl 
ed to materially different facts. Santa Singh i 

LR'fSnnnl'wm 11 iLi'f 51 2 Pun l 97: 1985 Pu 
(Prs S ^ 62)' (fB). PunJ 416 (427 ’ 43 °) ( p < F 


-Reliability — Precedents, it may be pointed 

out are authorities on their own facts and on 
Ihe provision of law which they are called upon 
to construe for solving the particular problem 
facing the Court — Not everything contained in 
a judicial decision is a source of law for subse¬ 
quent cases — If the facts are different and the 
legal provision is differently worded and design¬ 
ed or meant to achieve a different object, then 
isolated passages from such earlier decisions 
instead of assisting and guiding Ihe subsequent 
Court in judicial thinking on the right lines may 
tend to mislead it. ILR (1964) 2 PunJ 450. 

0-Importance of respecting judicial prece¬ 

dents. 

A single Judge is bound by the decision of a 
Bench of two or more judges and a Division 
Bench is bound by the decision of another Divi¬ 
sion Bench and he cannot ignore or disregard the 
earlier decision, unless such decision has been 
overruled by a Full Bench or Ihe Supreme Court. 
Subordinate Courts are bound by the decisions 
of the High Court. Jaiwant Rao v. State of 
Rajasthan, 1960 Raj LW 687: ILR (1960) 10 Raj 
1703: AIR 1961 Raj 250 (265) (Pi F) (Pr 51) 
(FB). 

-Judgment of High Court — Value as judicial 

precedent — Advocate has right to apply for its 
copy — Judgments being public records their 
copies should be available as a matter of righl 
to all persons prepared to pay the prescribed fee 
— Judicial decisions form important part of 
Indian law and the authority of precedent is so 
potent and pervading in Indian Courts that any 
restriction on the access to those decisions can¬ 
not but affect adversely the proper administration 
of justice. Sec High Court Rules and Orders — 
Civil Rules of Practice (Travancore-Cochin), 
Rule 212. AIR 1957 Trav-Co 31 (DB). 


2 (A). Extent of authority. 

Decision on section different from one under 
scrutiny — Cannot be sale guide. 

Authorities on a section different from the one 
under scrutiny cannot be safe guides in deter- 

! <,lle * ,lon ,hat ,he Court has to answer. 

All U oil. 

-Authority of. 

!.* ia ,ri, . e Proposition that each case is auth¬ 
ority for itself and no more; unless a case lays 
down a broad proposition of law it cannot have 
x'u n . ? p " suasi i' e valuc - ,LR (1859) 2 Al) 25: 1959 

(Sni 6365 AIR 1959 An 463 (464> (Pt A > ( pr 4 ) 

-Authority of decision. 

»hF» V ii y i CaSe j ‘ S authority for the proposition 
that it lavs down. 1959 AD LJ 187 

—Evidentiary value of _ Reliance on facts - 

nrlnnc-r 11 '" 8 r 0f , 0 cnse is nn authority for the 
proposition of law contained therein If it 

fffi* lo rely „„ „„ y t „ cl! "cSJV 1 ^ 

thnn it 1 ° f . a v ase Published in a Law Report 
' h ® n 'h e Party should file that as a piece of evi- 

to fl? p u ln thc i casc m 0rdcr t0 cnnblc ‘he other side 

Held that i°n U thT S r ? bU,,al 0f ,he snmc - 
mh. *i' ln . , h e circumstances of the case the 

P rU filing a judgment in its support could* not 
——Judgment — Authority. 
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. Exlenl of authority — A case is an authority 
lor what it actually decides and the general 
observations made in it should he read with 
reference to its own facts. 51 Cri U 571: 1950 

> 55 ; ILR (1950) All 1256: AIR 1950 All 
167 (1/3) (Pt B) (Pr 17) (DB). 

Decisions on old law upon interpretation of 
expressions in the old law have no application to 
interpret the new law, in so far as thev were 
based upon those expressions in the old law. See 
Income-tax Act (1922). Section 34 (1) (b) (as 
amended in 1948). AIR 1960 Andli Pra 92 (DB). 

-Authority of. 

Every decision is authority onlv for what it 
actually decides and the generality of the expres¬ 
sions which may he found there arc not intended 
to be expositions of the whole law. but governed 
and qualified by the particular facts of the case 
in which such expressions are to be found. ILR 
(1959) Andh Pra 531: (1959) 2 Andh WR 341: 

AIR) 1959 Andh Pra 512 (515) (Pt B) (Pr 25) 


-Value of overruled decision. 

A precedent overruled is definitely and formally 
deprived of all authority. It becomes null and 
void, like a repealed statute, and a new principle 
is authoritatively substituted for the old. 
Salmond’s “Jurisprudence”, 10th Edn., p. 189, 
Foil. AIR 1957 Andhra Pra 447 (449) (Pt B) 
(Pr 7). 

-Authority of. 

Decisions cannot be pressed into service in 
support of propositions which thev do not express¬ 
ly lay down. AIR 1955 NUC (Andh Pro) 15. 
-Authority of. 

A decision is an authority and is valuable as 
a precedent only on the facts on which it is based, 
and where the facts are dilTcrent, thev arc of no 
avail to the assessees. (1957) 8 STC 258: AIR 

1957 Assam 31 (33) (Pt B) (Pr 11) (DB). 

• -Value of — Extension of particular decision 

— Permissibility. 

A precedent is a precedent for the case which 
it decides, and the jurisprudence which believes 
in law being made bv precedents does not accept 
the proposition that there should necessarily be 
a logical extension of a particular decision given 
by the Courts. Narayan Vyankatrao v. 
Ramchandra Narayanrao, 59 Bom LR 763: 1957 
Nag U 267: ILR (1957) Bom 724: AIR 1957 Bom 
146 (146) (Pt B) (Pr 3) (FB). 

-Decisions under another statute — Reliance 

on — Propriety. 

It is never safe to rely on decisions under one 
statute for construing the language used in an¬ 
other statute. 58 Bom LR 572: (1956) 7 STC 
497: ILR (1956) Bom 898: AIR 1956 Bom 673 
(674) (Pt C) (Pr 4) (DB). 

• -Decision of highest Court — Authority of — 

Corollary following from it — Force of. 

A decision of the higest Court is a decision 
which is true with regard to the facts on which 
that decision is based. Logical corollary may 
follow from that decision and a Court may be 
asked to accept the logical corollary and to 
extend the principle of that decision, but the 
binding nature of the decision depends upon what 
is the ratio which applies not only to the facts 
in that particular case but would be applicable 
to other facts as well. It is perfectly true that 
no two decisions can have identical facts and it 
is not in that sense that one decision should be 
distinguished from another. But once the ratio 
is discovered then the case is not an authority 
for a proposition that may seem to follow logical¬ 
ly from it. 58 Bom LR 709: ILR (1956) Bom 


093: (1956) 30 ITR 753: AIR 1956 Bom m 

(590) (Pt C) (Pr 10) (DB). 586 

®-Finality of decision. 

Decision of a Full Bench or of any Court for 
Ihc matter of that, is binding provided it is a 
considered decision. But when a decision has 
been given without the pros and cons of the 
question being considered, it cannot posibly be 
urged that such a decision acquires a finality 
which cannot be interfered with by any subse¬ 
quent decision. Parappa Ningappa Khaded v 

Mallappa Kallappa, 58 Bom LR 404: ILR (1956) 
Bom 546: AIR 1956 Bom 332 (333) (Pt A) (Pr 6). 
(FB). 

-—Appeal dismissed by Tribunal as barred by 
Limitation — Decision contrary to law declared 
by High Court in subsequent judgment — Deci¬ 
sion of 1 ribunal must be considered to be wrong 
— When decision is given by High Court on ques¬ 
tion of law, the Court does not purport to 
legislate but only declares the law. AIR 1955 
NUC (Bom) 5303 (DB). 

9 -Precedent — Point not argued — Inference 

of decision. 

It is not proper to infer from a judgment a 
decision on a point which was never argued or 
considered. Tarak Chandra Mukherjee v. Ratan 
Lai Ghosal, 61 Cal WN 263: AIR 1957 Cal 257 
(265) (Pt II) (Pr 21) (FB). 

——Authority of decision — Case is only auth¬ 
ority for what it actually decides and not for 
the proposition that seems to follow logically 
from it. AIR 1955 NUC (Cal) 5617. 

-Value of judicial precedent — Case is only 

an authority for the proposition it decides and 
not for what appears to follow from it. AIR 
1955 NUC (Cal) 5559. 

-Failure to notice ruling authority — Deci¬ 
sion loses its binding force. 

A decision, which fails to notice the ruling 
authorities of the Court on the point, loses much 
of its binding character and has little persuasive 
force. In this view,, a Division Bench decision 
on a point, which has not noticed ruling auth¬ 
orities on the point, is not binding on the Single 
Judge. 90 Col U 25: AIR 1953 Cal 1 (6) (PI A) 
(Pr 33). 

-Each case is an authority for the particular 

facts arising therein and cannot govern a 
different set of facts — Civil P. C. (1908), Prc. 
55 Cal WN 333: AIR 1951 Cal 120 (131) (Pt B) 
(Pr 10). 

-Authority of — Decision merely based on 

concession of a pleader — Decision is not bind¬ 
ing. 54 Cal WN 040: ILR (1951) 2 Cal 186: AIR 
1950 Cal 473 (474) (Pt B) (Pr 13) (DB). 

-Decision based on weight of authority •“* 

Value of. Sec Constitution of India, Article 219. 
AIR 1083 GuJ 291. 

-Authority of decision — Decision Is authority 

for point it actually decides. 

A decision is only an authority for the point 
it actually decides, and general propositions pro¬ 
pounded in the judgment should be looked into 
in the light of the particular circumstances of that 
case, and they should not be applied by implica¬ 
tion to questions which had not arisen in Inal 
case. ILR (1055) Hyd 302: AIR 1055 Hyd 160 
(153) (Pt D) (Pr 11) (DB). 

-Authority of a decision — Case is an auth¬ 
ority for the case it decides — However weighty 
and accurate a general observation or reasoning 
may be, it may yet be a comprehensive statement 
with regard onlv to the laws, the operation o 
which is attracted by the facts;and the con cnhcn s 
of that case. AIR 1055 NUC (Hyd) 5624 (DB). 
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-Decision based on repealed law. 


wv-o-- ——— —r — — — 

Decision laying down particular procedure 
based on repealed Code, has no binding effect. 
AIR 1935 NFC (Hyd) 2084. 

•-Ruling not taking into consideration certain 

provision of law — Binding nature. 

Where a certain point of law is not brought 
to the notice of the Court in determining the 
cause, the decision is not a precedent calling for 
the same decision in a similar case in which the 
point is brought before the Court. Hence, where 
the ruling of the Board of Judicial Advisers 
(Kashmir) has not taken into consideration a 
certain provision of law, the ruling is not binding 
on the High Court of Jammu and Kashmir. 
Ghcnara Rasul v. State of Jammu and Kashmir, 
AIR 1950 J & K 17 (22) (Pi D) (Pr 25) (FB). 

[Reversed on another point in AIR 1961 SC 
1301J 

9 -Precedents — Jammu and Kashmir — Deci¬ 

sion of His Highness in summary mutation pro¬ 
ceedings, is not binding on any Civil Court. Mst. 
Saja v. Ahad Sheikh, (1950) 9 JKLR 104 (FB). 

• -Applicability — Every judgment must be 

read as applicable to the particular fads proved 
or assumed to be proved. 1901 AC 495 and AIR 
1940 PC 230, Rel. on. Cliaeko Mathew v. 
Ayyappan Kuttv, 1962 Kcr LJ 177: ILR (1962) 1 
Ker 242: 1962 Ker LT 61: (1902) 1 Ke r LR 413: 
AIR 1902 Ker IG4 (178) (PI B) (Pr 03) (FB). 

-Judicial decision — Authority of. 

A case can be regarded as authority for the 
real question that it decides therein. 1901 AC 495, 
Rel. on. 1965 Mndh BLJ 609: Madh BLR 1950 
Civil 447: (1957) 1 Lab LJ 76: ILR (1950) Madb 
Bha 307: AIR 1956 Mudh Bha 183 (101) (Pi F) 
(Pr 16) (DB). 1 

• -Circumstances which lessen authority of 

precedent. 

The following circumstances lend to lessen the 
authority of a precedent:— (a) Where the 
question passes sub silentio without argument at 
the bar; (b) Where the reasoning is defective; 
and (c) Where its result is embarrassing or un¬ 
just. Chandulal v. Baboolal. ILR (1952) Mndh 
Bha 1: AIR 1951 Mndh Bha 171 (173. 174) (Pt Cl 
(Pr 10) (FB). 1111 

-Application of decision. 

Every judgment must be read as applicable to 
the particular facts proved or assumed to be 
proved. The generality of the expressions which 
may be found in a judgment are not intended to 
be expositions of the whole law, but governed 
and qualified by Ihc particular facts of the case 
» which such expressions arc to be found. 

MOT 1 ] 495 ’ RCl * ° n * ( ,005 ) 57 lTR 2,3j 1M5 

MPLJ 460. 

—Binding effect — Extent of. 

It is not always safe logically to extend a 
ratio to be deducted from a particular case decid- 
ed by a particular tribunal. A decision is good 
with regard to the facts found in a particular 
case and the principle that emerges on a con- 
sideration of those facts. Different facts may 

o d flnntv a 0 d,iTc . re, ! t . dc £ isio 5 H is not proper 

J«cn P i P y .i P rmc, P ,e based on the facts of one 
X, ! c facls of anolhcr cnsc merely because 

300 S 0 vin ma , V orQ° » r l qu i r , c - . AIR i#W Bom 
oou (rU), roll. 1959 Jab LJ 424: 1959 MPIJ 

“'IW MFC 035: I960 Crl U 79: AIR 1M0 
Madh Pra 12 (14) (P* B) (P r 13) (DB). 

-Decision — Binding force of. 

A decision docs not lose its binding force simnlv 
because ,t docs not give or discos the S 
sion of law under which a particular order can 

.7®, L\V 212: 1957 Mad WN 197 * 
AIR 1957 Mad 353 (354) (Pt C) (Pr 5). 


-Authority of — Each case must be decided on 

its own circumstances. AIR 1955 NUC (Mad) 
3159. 

-Authority of case. 

A case is an a«; 4 nO;ity foi whal it decides and 
not fur whal might be deduced from it. ILR 
(1955) Nag 108: (1Q5 d- 56) 8 FJR 67: (1955) 2 Lab 
LJ 220: AIR 1955 Nag 148 (162) (Pi B) (Pr 24) 
(DB). 

9 -Authority of decision — Per incurlam deci¬ 

sion — Binding nature. 

When a decision is given by a Court per 
iucuriam it is not binding on a subsequent Court. 
(1944) 1 KB 718 and opinion of Denning. LJ 
(1950) 1 All ER 804, Rel. on. Kanglu Baula v. 
Chief Executive Officer, ILR (1954) Nag 875: 
AIR 1955 Nag 49 ( 64) (Pt G) (Pr 47) (FB). 

9 -Value of. 

Per Sinha, C. J.:— A case is an authority for 
what it actually decides and not what may 
logically follow from that decision. Rukhamabai 
v. Kiishnarao Shankararo, 1952 Nag LJ 450: ILR 
(1952) Nag 243: AIR 1952 Nag 145 (153) (Pt D) 
(Pr 43) (FB). 

-Precedents — Retrospective operation — Ap¬ 
plicability of principle in regard to statutes. 

When legislation is amended except in matters 
procedural the amendment is not retrospective 
unless a specific provision therefor is made, and 
interests acquired tinder the Act as it stood before 
the amendment arc not disturbed, this principle 
is applicable in respect of the law as laid down 
by highest judicial authority. Where decree- 
holder had obtained his final decree for fore¬ 
closure and had acquired a definite and absolute 
interest based on the view of the law stated by 
the highest tribunal in II.R (1942) Nag 357 at the 
time, which the Court granting the final decree 
was bound to follow, the right so obtained can¬ 
not be disturbed by subsequent overruling of the 
decision by a Full Bench (AIR 1944 Nag 289) 
during the pendency of the appeal. AIR 1951 
Nag 433 (433, 434) (Pr 3). 

7-Precedents - Value of - Decision not 

involving determination of principle is useless as 

(195,) C "‘ 676: 18 Cut LT 207: 
A,R 1952 0r,ssa 99 (104) (Pt D) 

l 1 r i“| (DB). 

-—Case is an authority for what it actually 
decides and not for what logically follows from 

(PI EiVr 0HDB, A,B m " P “ " 13111 

• Ratio and reasoning oi previous decision not 

thZd, Cr ™r S - Dcrisi0 .“ 00,11,1 not be overruled 
SLunR ;, ,c £' vquallv possible view. 

1 U 0 & lur LJ 598: 67 Punl LR 849: ILR 119651 2 
I uoj 480: AIR 1966 Punj 38 (FB). 

-Authority of —Logical extension. 

A Precedent is an authority on its own facts 

n. In h i jurlspn ? dence which believes in law being 
made by precedent docs not accept logical exten¬ 
sion of the particular decision more so when 

onK- C0 ?nrnn?» C ? S f oll ®* in * such extension are not 
onl\ inconvenient but deprive a citizen of n 

valuable right. 03 Punj LR 107* ILR flfifin I 

Pun] 96: AIR 1961 Pun] 8 (10) (Pt B) (S ll). 

case — Extent of. 

J he observations in decided cases must 1 » 

sidcre!? in'T iT C0l,lc * 1 nnd must not be con- 
.a. lsola lon or (,el «chcd from and taken 

sift! 
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and wh at was the point which had to be decided 
63 PunJ LR 308: ILR (1960 ) 2 PunJ 468. 

-Judgment — Extent of authority — (Civil 

P. C. (1908), Preamble). 

Every judgment must be read as applicable to 
the particular facts proved or assumed to be 
proved, since the generality of the expressions 
which may be found there, are not intended to be 
expositions of the whole law, but governed and 
qualified by the particular facts of the case in 
which such expressions are to be found. 1901 
AC 495, Rel. on. ILR (1957) PunJ 98. 

-*Ex parle’ Judgment — Value of. 

An ex parte judgment of the High Court whe¬ 
ther it is an instance of custom or opinion on a 
question of law does not become less valuable 
merely on the ground of the absence of a respon¬ 
dent. 54 Pun LR 255: AIR 1952 PunJ 356 ( 359) 
(PI C) (Pr 23). 

-Judgment of Court — Extent of authority as 

precedents 

Every judgment must be read as applicable to 
the particular facts proved, or assumed to be 
proved, since the generality of the expressions 
which may be found there, are not intended to be 
expositions of the whole law, but governed and 
qualified by the particular facts of the case in 
which such expressions are to be found. 

Further, a case is only an authority for what 
it actually decides and cannot be quoted for a 
proposition that may seem to follow logically 
from it. 1901 AC 495, Rel. on. 1963 Raj L\V 
236: (1963) 2 Lab LJ 187: ILR (1963) 13 Raj 638. 

• -Value of. 

Per Dave, J.Every judgment must be read 
as applicable to the particular facts proved or as¬ 
sumed to be proved. The generality of the ex. 
pressions which may be found there, are not 
intended to be expositions of the whole law, but 
governed or qualified by the particular facts o! 
the case in which such expressions are to be 
found. The general principle equally applies to 
the judgment of the Supreme Court. AIR 1940 
P C 230 and 1901 AC 495. Foil. State of Rajas¬ 
than v. Shamlal, 1960 Raj LW 257: ILR (I960) 
10 Raj 652: AIR 1960 Raj 256 (270) (Pi E) 
(Pr 27) (FB). 

-Authority of decisions — Judgment must bt 

read as applicable to facts proved. AIR 1955 NUC 
(Raj) 4051 (DB). 

2 (B). Decision on other enactments. 

• -Cases on construction of statute — Cases 

on the construction of one statute are rarely of 
value in construing another statute, for each 
case turns on the langage with which it is con¬ 
cerned and statutes are not often expressed in 
the same language. Ahmedabad Manufacturing and 
Calicloth Printing Co., Ltd. v. S. G. Mehta, 
(1963) Supp 2 SCR 92: (1963) 48 ITR (SC) 154: 
(1963) 1 SCJ 491: (1963) 1 ITJ 328: AIR 1963 SC 
1436 (1443) (Pt C) (Pr 20). 

• -Decision construing Act — Value In con¬ 

struing another Act. 

It is well settled that observations made by a 
Court with reference to the construction of one 
statute cannot be applied with reference to the 
provisions of another statute which is not in pari 
materia with the statute which forms the subject- 
matter of the previous decision. Lila Vati Bai y. 
Stale of Bombay, 1957 SCJ 557: 1957 SCR 721: 
59 Bom LR 934: 1957 SCA 405: AIR 1957 SC 621 
(527) (Pt B) (Pr 9). 

-Value of — Power of Courts of law lo over¬ 
rule and set aside. 


A decision under an Act cannot be a safe guide 
for the decision of a question under other Act 
when the provisions in the two statutes are not 
in pari materia. 60 Bom LR 489: 1958 Nag LJ 
165: (1958) 1 Lab LJ 751: (1958-59) 14 FJR 41b 
ILR (1959) Bom 188: AIR 1958 Bom 332 (335) 
(Pt C) (Pr 14) (DB). 1 ) 

[Reversed on another point in AIR 1960 SC 
1068.J 


- Reiving on rulings based on provisions of 

law not in pari materia, especially when provi¬ 
sions of law under consideration are quite cleai 
is not proper. AIR 1963 Him Pra 49 (52. 631 

(PI C) (Pr 26). 

•-Decisions under one enactment can in the 

very nature of things be of little or no assistance 
for the decision of the question under another 
enactment. N. K. Dharmdas v. State Transport, 
1962 Ker LT 505: ILR (1963) 2 Ke r 253: 1962 Ker 
LJ 1133: AIR 1963 Ker 73 (74) (Pt B) (Pr 9) 
(FB). 

-Finding on question of law for the purpose 

of one statute — No bar to examination of that 
question in context of another statute. 

A finding on a question of law for the express 
purpose of one of the statutes need not neces. 
sarily conclude the question when it is examined 
in the context of another statute. 1962 Myi LJ 
(Supp) 49: ILR (1961) Mys 807: AIR 1963 Myi 66 
(72) (Pt C) (Pr 16) (DB). 

-—Decision of Madras High Court on interpreta¬ 
tion of Madras Hindu Religious Endowments Act 
2 ol 1927 will be helpful in construing the word 
“dispute” in Orissa Hindu Religious Endowments 
Act 2 of 1952, which Act is modelled on the 
Madras Act. See Orissa Hindu Religious Endow¬ 
ment Act, 1951 (2 of 1952), Section 36 (1). AIR 
1957 Orissa 180 (DB). 

-Clauses of Article, Article 133 (1) are in¬ 
dependent entities — Earlier decisions under Sec¬ 
tion 110 of Civil P. C. as to the precise meaning 
and application of the wording of the section 
must now be read subject to this vital difference. 
See Constitution of India, Article 133 (1). AIR 
1956 Raj 169 (DB). 


2 (C). Interpretation of precedent. 

See also Note 2 (A). 

-Construction — Observations of Courts are 

lot statutory enactments — They are to be under- 
tood with reference to facts of the case. Ain 
955 NUC (All) 3304 (DB). 

|-Observation of Judge — Interpretation. 

Observations of judges are not to be construed 
is words of a statute. They are always to be 
onstrued with reference to the facts of the parti* 
ular case in which they were made. ILR IJJW 
All 605: 1952 All U 457: 1952 All WR (HC) 
198: AIR 1952 All 942 (949) (Pt C) (Pr 35) 
FB) 

[Overruled on another point in AIR 1961 SC 
795.1 

-Observations in a case have to be read along 


-uuservuiiuua m u . , n rh 

•ith facts thereof. 1952 All WR (HC) 284: 1952 
II U 293: ILR (1953) 1 All 29: AIR 1952 All 746 
747) (Pt A) (Pr 7) (DB). 

—Judgment — Interpretation of — While 
iterpreting every judgment must be read as ap- 
licable to the particular facts proved, or as- 
timed to be proved, since the generality ot inr 
xpressions which may be found there are no 
itended to be expositions of the whole la'v. bu 
ovemed and qualified by the particular facts oi 
ie case in which such expressions are to oe 
aund. Further, a case is only an authonty loi 
hat it actually decides. It cannot be quoted tor 


PRECEDENTS, Note 2 (C) 


639 


& proposition that may seem to follow logically 
from it. (1901) AC 495. Foil. 60 Bom LR 270: 
ILR (1957) Bom 218. 

-General observations which are to be found 

in the various authorities have got to be constru¬ 
ed with reference to the facts and circumstances 
of the cases in which they have been made. 52 

Bom LR 643: AIR 1951 Bom 249 (251) (PI B) 
(Pr 2). 

-Construction of decision. 

A judicial decision is not to be construed liko 
a statute. (1953) 24 ITR 70: 92 Cal LJ 94: AIR 

1954 Cal 225 (232) (Pt G) (Pr 24) (DB). 

-Passage In Judgment has to be read In Its 

context. 

The words in the judgment must be read in 
the context in which they arc used and in the 
context of the point with which the judge was 
dealing. (1962) 3 GuJ LR 612. 

-Judgment of Supreme Court — Binding 

authority —Judgment should bo read as a whole. 

AIR 1965 Pat 124. 

-Authority of — Construction of decision. 

Decisions have lo he read in the light of the 
facts of each particular case. 1955 BLJR 606: 
ILR 34 Pal 767: AIR 1955 Pal 499 (502) (PI D) 
(Pr 14) (DB). 

•-Authority of — Judicial declaration — 

Effect. 

A judicial declaration of the unconstitutional!!} 
of a statute neither annuls nor repeals the 
statute and has the effect of ignoring or disregard 
ing it only so far as the determination of the 
rights of parties is concerned. Brij Bhukan v. 
S. D. 0.. Si wan, ILR 33 Pal 690: 1954 BLJR 513: 
AIR 1955 Pal 1 (38) (PI ZI) (Pr 42) (SB). 

-Observations lu Judgment — Use of. 

Observations of the Judge in a case have to be 
read and interpreted in the light of the facts of 
the particular case. ILR (1955) Pepsu 161: AIR 

1955 Pepsu 87 (89) (Pi A) (Pr 4) (DB). 

-—One must necessarily look lo the facts and 
the proposition of law with which the precedent 
is concerned in order to see whether or not to 
follow it — Judicial Precedent. (1962) 66 PunJ 
LR 865. 

-Use of — Should be rend In context of facts 

and circumstances of particular case — Civil P. C. 
(1008), Preamble. 

Every observation, which is made by the 
Court in their Judgments should be understood 
m the context of the faels and circumstances of 
that particular case. The observations made in 
a particular case cannot be applied to anolhei 
case by ignoring the background in which it is 
made. 1065 Raj LW 444. 

-Precedents — Use of. 

It is necessary while relying upon the decisions 
of various lHgh Courts to go into the facts carc- 
rully and not to be led away only by the head- 
notes or by mere impression which the Court 

1069 VaJ LWMi 10 ,hem ‘ ILR (1069) 9 R ° J 242: 

-Value of. 

Genera] words used in a parlicular judgment 
are always subject to the circumstances of the 

6 a RaJ U 876. CaSC ' 19M R " J LW M2: ILR < 1956 > 

•TT C T' rucU0n 01 de c*sl«»n — General word- 
used In Judgment. 

The generality of the words used in a judgment 
are always controlled by the parlicular faels and 
circumstances of the case. Govinda v Board of 
Revenue, Rajasthan, 1954 Raj LW 259: ILR 


(1954) Raj 97: AIR 1954 Raj 141 (144) (PI C) 
(Pr 12) (FB). 

2 (D) —Obller dlcla and observations. 

See also Notes 3 (B). 4 (A), 6 (Ah 8 (D) 
-Obiter dictum of division Bench — Not bind¬ 
ing on single Bench. 1964 All WR (HC) 247: 
AIR 1965 All 172 (175) (Pt B) (Pr 14). 

-Obiter dictum — Duty of subordinate Courts 

to follow obiter dicta of its own High Court in 
preference to decision of other High Courts. ILR 
(1961) 2 All 95. 

-Law deliberately pronounced. 

It is true that where a point has not been argu¬ 
ed and certain general observations have been 
made which may seem lo cover points not argu¬ 
ed before the Court, may not be considered to be 
binding, and in such cases the binding nature of 
the observation of the Court may be limited to 
the points specifically raised and decided by the 
Court. It is also true that pronouncements made 
on concessions of counsel, when a point is not 
argued, are not binding but otherwise even what 
is generally called an ‘obiter dictum*, provided 
ii is upon a point raised and argued, is binding 
upon the Courts in India. 1953 All U 273: 1953 
All WR (HC) 257: 1953 Crl LJ 1384: ILR (1953) 
2 All 735: AI R1953 All 613 (616) (Pr 13) (DB). 

-Judicial precedent and obller dlclum. 

An appeal may present two distinct questions 
for decisions Both these questions may be 
equally potent and a determination of any one 
of them in favour of the appellant may well re¬ 
sult in Ihe appeal being allowed. Yet, the Court 
of appeal may very properly deal with both the 
questions and express its conclusions on 
them. This a Court is surely entitled to do; it 
is indubitably proper to do so and no allega¬ 
tion of judicial irrelevancy can attach to its deci¬ 
sion on either of the points. There is, in such 
a case, no travelling beyond the scope of the ap¬ 
peal, no dealing with anything immaterial or 
irrelevant and no effort which is not directed to 
an adjudication of the appeal. The decision on 
boih the points will therefore have the full 
weight of judicial precedent. (1964) 2 Andh WR 
420: AIR 1965 Andh Pra 116 (118) (Pt C) 
l»r 12). 

“ M° rc 'ban one point urged and 
considered — Observations o n them are not obl- 

r °^ Cr , di ? ,Um V s ? ne which not necessary 
Tor the decision of Ihe case. Where more than 

rLP^n i "’ h “-'i feM , for determination had been 

bc dtn,P d H C n? S C<i - ant -‘ ,h ? URh ,he C14Se could 
nL., 1 P „f » of „°?K ° nc pom *' but il hns been dis- 
f ^ a ll i° poin,s - " cannot be said thal 
the disposal on the other points was not neces¬ 
sary or that the observations in relation thereto 

\ a hkV vr 202: 1961 Andh LT 

SfiBriri cmp, p ;; ss,*™ ,M1 

-Obller dlcla. 

a Doint b 'whi?h Cl i l c m iS , an ex P ression of opinion on 

itgSjii Sy n s^ t ec s 

for the determination “of***'case'^iua? a poinfwhkb 
case Bu?fn ar L f h 0r ,he domination of 
“Siegetermination of 'iff Sal. “8, HgrtK 

swS ZSx&SA 
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rule It is not sufficient that they should he 
merely dicta of a superior Court, but from the 
(lie a one must be in a position to deduce a rule 
laid down by the higher authority. No difference 
m principle exists between a definite opinion 
arrived at by the Tribunal itself and an opinion 
based upon a concession made at the bar. 56 
Bom LB 1156: 1LR (1955) Bom 318: 1955 Cri 
LJ 423: AIB 1955 Bom 113 (115, 116) (Pi B) 
(Prs 6, 7, 8) (DB). 

—-Obiler dictum of Superior Court. 

Even obiter dicta of superior Courts are bind 
ing on a Court subordinate to them, but in order 
that a particular statement may be so binding, il 
has, in the lirst instance, to be an obiter dictum. 

62 Cal WN 765: AIB 1958 Cal 657 (660) (Pi D) 
(Pr 15) (DB). 

-Same High Court — Obiler, 

Obiter of the previous Division Bench though 
entitled to utmost consideration bv the subse¬ 
quent Division Bench, it would not lie binding 
unless found sound on principle. 58 Cal WN 
1000: 95 Cal LJ 135: ILB (1956 ) 2 Cal 469: AIB 
1955 Cal 21 (25) (Pt D) (Pr 24) (DB). 

• -Obiler dicta. 

In considering the weight of a precedent, it is 
necessary to see that the judicial pronouncement, 
which is sought to be made the precedent, was 
based on the material facts as found in the case 
If a conclusion was not necessary on the 
particular facts as found, it is obvious that any 
principle enunciated, which does not arise on the 
said facts, can only be treated as an obiter dic¬ 
tum. Sailum Eshwaravva v. Thakur Devi Singh, 
ILB (1953) Hyd 510: AIB 1953 Hyd 289 (291) 
(Pt A) (Pr 6) (FB). 

-Observations in case — Observations in a 

case are to be understood having regard to con¬ 
text in which they were made. 1901 AC 495, Bel 

on. 1963 Jab LJ 120: 1963 MPLJ 191: AIB 1963 
Madh Prn 286 (291) (Pt C) (Pr 30) (I)B). 

-Obiter dicta. 

Where in an appeal under Order 43, Buie 1 
against an order dismissing the plaintiff’s suit, on 
the ground that the dismissal was the result of 
fraud practiced on the Courts the High Court dis¬ 
missed the appeal as not competent under O. 43, 
Rule 1, and observed that the plaintiff might file 
regular appeal against the decree framed upon 
dismissal in the suit, the observations indicating 
the proper remedy are in the nature of obiter and 
are not binding either on the parties or on the 
Court and cannot be pressed as a precedent. 
The plaintiffs are therefore free to take recourse 
to any other remedy as they are advised. 1960 
MPC 517: 1960 Jab U 209: 1960 MPLJ 33. 

-Obiter dicta — Has no binding effect — No 

reference to Division Bench necessary. 1959 
MPLJ (Notes) 159. 

• -Meaning of — Dicta and obiter dicta — 

Distinction. 

A precedent is a judicial decision which con- 
tains in itself, a principle. The underlying princi¬ 
ple, which thus forms its authoritative element is 
often termed the ratio decidendi, i he concrete 
decision is binding between the parlies to it, bul 
it is the abstract ratio decidendi which alone has 
the force of law as regards the world at large. 
The only judicial principles which are authorita¬ 
tive are those which are thus relevant in their sub 
jcct-matlcr and limited in their scope. All others, 
at the best, are of merely persuasive efficacy, 
They are not true ratio decidendi and are (listing 
uished from them under the name of dicta or 
obiter dicta, things said by the way. Tire prero¬ 


gative of judges is not to make law promuleat. 
mg and declaring it — this pertains to the leeis- 
lalure — but to make law by applying it. j U( i; 
cial declaration, unaccompanied by judicial an 
plication, is not of binding authority. V 

Passages from Salmond on Jurisprudence 11 th 
Edn. pp. 223 and 224 quoted. ' 

Obiter dicta though they may have great weight 
as such, are not conclusive authority. Obiter dicta 
in this context mean that what the words literally 
signily — namely statements by the way. If a 
Judge thinks it desirable to give his opinion on 
some point which is not necessary for the decision 
of the case that has not the binding weight ot 
the decision of the case and the reasons for 
the decisions: (1934) 2 KB 132 (154), Foil; 
Strouds Judicial Dictionary cited. Shaik Dawood 
v. Collector of Central Excise, Madras, 1960 Mad 
WN 598: 73 Mad LW r 491: I960 Mad U (Cr) 
626: (1960) 2 Mad LJ 230: ILB (1960) Mad 961: 
1961 Cr U 96: AIB 1961 Mad 1 (5) (Pt A) 
(Prs 13, 15) (FB). 1 1 

-Ratio decidendi and dicta — Binding effect. 

That part alone of a decision of a Court of 
law is binding upon Courts of co-ordinate juris¬ 
diction and inferior Courts which consists of the 
enunciation of the reasons or principles upon 
which the question before the Court has really 
been determined. This underlying principle 
which forms the only authoritative element of a 
precedent is often termed as the ratio decidendi. 
Statements which are not necessary to the deci¬ 
sions, which go beyond the occasion and lay down 
a rule that is unnecessary for the purpose in hand 
(usually termed dicta) have no binding authority 
on another Court, though they may have some 
inerclv persuasive efficacy. 1956 Nag LJ 261: ILB 
(1956) Nag 246: 1959-29 ITB 1013: AIR 1960 Nag 
84 (85) (Pt B) (Pr 9) (DB). 

•-Obiter dicta — Value as precedent 

Any judgment of any Court is authoritative only 
as to that part of it called the ‘ratio 
decidendi’, which is considered to have been 
necessary to Hie decision of the actual issue bet¬ 
ween the litigants. 

Every expression of opinion in a judgment is 
not a binding authority or a precedent in a 
subsequent case and il is open to the judge deal¬ 
ing with such a case to distinguish for himscll 
between what was and what was not essential to 
the prior decision. 

Observations of the judges in a judgment, which 
arc not the foundation of their decision, must be 
regarded as obiler dicta. Such dicta cannot be 
regarded as a precedent binding in subsequent 
cases. Nature and sources of the law by Prof- 
J. C. Gray, (1921) 2nd Edition, page 193, and 
AlleiiTs Law in the Making page 227, <I U0 ^ 
Knnglu Baula v. Chief Executive Officer. ILK 
(1954) Nag 875: AIR 1955 Nag 49 (03) (PI F) 
(Prs 45, 46) (FB). 

-Obiter’ observations in Division Bench ruling 

— Privy Council rulings to the contrary — Sub¬ 
sequent Division Bench is bound by Privy Coun¬ 
cil rulings. ILB (1949) Nag 640: AIB 1952 Nog 
259 (262) (PI C) (Pr 19) (DB). 

-Obiler of Division Bench — Binding effect 

11 would not be proper for a later Division 
Bench to differ from a previous Division Bencii 
of the same High Court on the same point, out 
the obiter of a previous Division Bench, tliougn 
entitled to utmost consideration by a subsequent 
Bench of the same Court, would not be binding 
unless fundamentally based on sound Principles. 
AIR 1955 Cal 21 and AIR I960 SC 936 
and AIR 1960 SC 1118, Rcl. on. 
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PHECEDENTS, Nole 2(D) 


(1961) Cut loll: AIK 1961 Orissa 158 (1G0) (Pl-B) 
(Pr 11) (D15). 


-Obiter cllrtum — Prima facie view. 

Tin .v is n re: 1 1 distinction between nn obiter 
dictum <»1 •» superior Court and a prima facie 
view taken bv the superior Court. A prima facie 
view expressed nn any (jueslion ot law bv a judge 
is onlv his tentative view based on first impres- 
sion wiiereas his obiter dictum is an expression 
nl hi> definite opinion, though it was not' noces- 
sarv I it the decision of the case before him. 
19 Cut LT 387: AIR 1954 Orissa 54 (56) (PI B) 
(Pr 8) (DB). 

-Authority of — Extent of — Ratio and obi¬ 
ter — Distinction. 

The principle of a case is limited to the sum 
of all the facts held by the Court to be material 
in that case, and all observations of a general 
nature are merely obiter. The distinction between 
whal is ratio and what is mere obiter should 
always be borne in mind when following a prece¬ 
dent. It is the abstract ratio decidendi which 
alone has the force of law. AIR 1951 Orissa 71 
(75) (PI B) (Pr 10) (DB). 

• ——Obiter dictum. 

Opinion given in Court if not necessary to the 
judgment is no judicial opinion. Rameshwai 
Prasad v. Meghan Garain, AIR 1951 Pat 137 (159) 
(PI B) (Pr 16) (FB). 

-Obiter dictum — Test to decide whether dic¬ 
tum Is obiicr. 

The lest for determining whether a proposition 
is obiter is whether the decision would have been 
the same if a word has been inserted in the pro¬ 
position reversing its meaning. AIR 1950 Pat 484 
(480) (Pt B) (Prs 9, 11) (DB). 


• -Obiter dicta — Decision based on Iwo 

grounds — Decision upon one ground is not obi¬ 
ter because decision upon other is Itself sufficient 

Per Meredith J .:—' When a Court bases its 
decision upon a point which it has to decide, 
upon two separate grounds, it cannot be said that 
the decision upon one of those grounds is obi¬ 
ter merely because the decision upon the other 
ground would be itself sufficient. Kishori Lai v. 
Debi Prasad, 31 Pat LT 14: ILR 29 Pat 71: 
AIR 1950 Pal 60 (61) (Pt E) (Pr 34) (FB). 

• -Dicta in judicial pronouncements — True 

meaning — How to be ascertained. 

Per Dua, J.:— The observations from the deci¬ 
sion of a Court of justice however high, must not 
be detached or isolated and taken out of context, 
for such a process may at times tend to be mis¬ 
leading and to create confusion in the discovery 
ol the true ratio decidendi. The formulation of 
a rule in a judicial pronouncement is invariably 
imbedded in the rest of judgment and the en¬ 
tire context must always be examined in order 
to discover the true intended meaning of a given 
passage in a judicial decision. Somta Singh v. 
Rajinder Singh, ILR (1965) 2 Punj 97: 1965 Pun 
LR (Supp)^ 1: AIR 1965 Punj 415 (429) (Pt G) 

•“—Obiitr dicla. — What Is — Alternative 
trains of reasoning — Neither of them can be re¬ 
garded ns obiter. 


A dictum which does not form the integral pari 
of the train of reasoning directed to the question 
decided may be regarded as obiter. In case* 
where the Court gives alternative trains of rca' 
somnfi, both of them constitute ratio decidcnd 
und one or the other of such reasonings cnnnol 
he regarded as obiter. "Jaiwant Rao v. State ol 
Rninsthan, I860 , Raj I,W 6S7: ILR (1960) 10 Ro 
(FB) AIR *BQ.-(2WJ (Pt A) (Pr 28) 

[VoJ. 12.] Fn.D. 11 . 


. Hi 


% -Obiter dicta — Value of. 

A casual observation made in a case on. a 
question which was beyond the scope of Iho 
suit cannot be taken as a considered decision of 
the question. Padmanabha Pillai Aiyappan Pil- 
lai v. Yelayudhan Pillai Sivarania Pillai. 

1956 Ker LT 57U: ILR (1956) Trav-Cu 755: AIR 

1957 Trav-Co 32 (38) (Pi C) (Pr 10) (FB). 

J 

2 (E). Decision on construction of document 
and questions of facts. 


9-Interpretation of will — Precedents are of 

no help — Each will has to be construed upon its 
owu terms and setting in which the clauses ap¬ 
pear. See Will—Construction. AIR 1964 SC 1323. 

-Value of — Question of fact. 

A case cannot be an authority on a point of 
fact, and each case will have to be examined in 
the light of the circumstances existing in it. 
64 Punj LR 694: 1962 Supp (2) SCR 623: (1962) 
2 SCJ 270: AIR 1963 SC 499 (502) (Pt C) (Pr 9). 
•-Decision on questions of fact — Value of 4 

Decisions even ol the highest Court on ques¬ 
tions which arc essentially questions of fact, can¬ 
not be cited as precedents governing the deci¬ 
sion of other cases which must rest in the ulti¬ 
mate analysis upon their own particular facts. 
The general principles governing appreciation of 
circumstantial evidence are well established and 
beyond doubt or controversy. The more diffi¬ 
cult question is one of applying those principles 
to the facts and circumstances of a particular 
case coming before the Court. That question has 
to be determined by the Court as and when it 
arises with reference to the particular facts and 
circumstances of that individual case. It is no 
use. therefore, appealing to precedents in such 
matters. No case on facts can be on all fours 
with those of another. Prakash Chandra Pathak 

195 Sl (l»7) f (Pr *8) 1960 Cri U mi AIK 1960 * C 




-- -— u.u^ UUU, 

Usefulness of precedents which only construe 
documents is naturally limited. M. I\ Davis v. 
Commissmner of Agricultural I. T„ (1959) 35 
IIK 81)3: AIR 1959 SC 719 (721) (Ft B) (I*r 4). 

• —Authority ol derision Involving Interprets 
Kon of words ol statute - Derisions not unani¬ 
mous — Weight of. 


...v nun m accordance with t) 

current authority of the different Courts of Indi 
a different interpretation should not be placed c 
words of the section is of little avail i n 
case where the decision has not been acquiesce 
in lor long or the authorities are not absolute 

tThTTh 80(1 m0r r cr il is n ° l « case ofdi 
turbing the course of construction which has coi 

trnued unchallenged for such a length of tin 

as to acquire the sanction of continued decisio, 

fore thor C ° : 0nR p( ; n «d nnd in such a case then 
Snnrem V s “° f pnnci P le which will preclude tl 

and mSmSSSJ S", fd P T i T„e”i"'’" 

'iv-7 i 

'emrn&J 
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PRECEDENTS. Note 2 (E) 


Punjab, 1956 Cri LJ 827: AIR 1956 SC 460 (462, 
463) (Pt B) (Pr 9). 

® Civil P. C. (1908), Section 11 — Document 
construed by Privy Council — Decision is nol 
binding on person not party to litigation — Bui 
it operates as judicial precedent. See Civil P. C. 
(1908), Section 11. AIR 1955 SC 481. 

•-Question is one of tact and not of law — 

Discretion of Court — Discretion of inferior 
Courts in the matter cannot be taken awav by 
High Court by laying down rules to be followed 
by them regardless of circumstances. 1963 (1) Cri 
U 404: AIR 1963 All 101 (FB). 

-Criminal case — Questiop of fact — Duly 

of Court. 

Decision even of the highest Court on questions 
which are essentially questions of tact, cannot be 
cited as precedents governing the decision of 
other cases, which must rest in the ultimate 
analysis upon their own particular facts. The 
general principles governing appreciation of cir¬ 
cumstantial evidence are well established and be¬ 
yond doubt or controversy. The more dilTicull 
question is one of applying those principles to the 
facts and circumstances of a particular case com¬ 
ing before the Court. That question has to be 
determined by the Court as and when it arises 
with reference to the particular facts and circum¬ 
stances of that individual case. It is no use, 
therefore, appealing to precedents in such matters 
No case on facts can be on all fours with those 
of another. 1959 .411 U 519: 1959 All \VR (HC) 
3W: 1959 All Cr R 312: 1959 Cri LJ 1274: AIR 
1959 All 727 (730) (Pt E) (Pr 17) (DB). 


% -Decision in prior proceedings not operat¬ 

ing as res judicata — Interpretation of material 
document in prior proceedings will still amount 
to a judicial precedent. Anjancvulu v. Ramayya, 

(1965) 1 Andh \VR 159: (1965) 1 Andh LT 149: 
AIR 1965 Andh Pra 177 (181) (Pt B) (Pr 21) 
(FB). 

-Precedent on facts — (Civil P. C. (1908), 


accepted as a precedent 
ot each case differ from 
1959 Andh LT 855. 


on 

the 


Preamble). 

No case can be 
facts, as the facts 
facts of any other. 

-Lease — Construction of — Decision on 

question of — Value. 

A decision on construction of 
mon form though not tcchnicalU 
to be lightly departed from. A 
question of construction of a lease 
a different language though useful 


a lease in corn- 
binding is not 
decision on a 
couched in 
in informing 


the mind of the Court by way of illustration and 
annalogy is not a binding precedent. AIR 1957 
Cal 217 (220) (Pt D) (Pr 26). 

-Value of — In previous litigation entries m 

documents interpreted in certain way — That 
interpretation would be binding on the parties, 
in subsequent litigation, though not exactly on 
liie principle of res judicata but as a judical 
precedent. AIR 1955 SC 481. Foil. 1960 MPLJ 
638: I960 Jab U 683: ILR (1959) Madh Pra 887: 
AIR I960 Madh Pra 250 (251, 252) (Pt B) 

(Pr 10) (DB). t 

f-Decision on construction of contract — 

Value of. , . . lKrt 

It is no doubt true that a decision upon lie 
construction of one contract cannot be regarded 
as an authority upon the construction of another 
contract in different words and entered mlo in 
different circumstances and that each case must 
be decided on the construction of the particular 
document. But the general principle underlying 
the cases can be looked into and applied, 
('■ulabchand Gambhirmal v Kud'Ial Gavmdram. 
1950 MFC 143: 1959 Jab LJ /8: 1960 MPLJ 334. 


|TB) 1959 Madh Pra 151 * 161 ) ( Pl ( Pr ,8 ) 
-Reference to. on question of fact. 

Reference to a reported case can only be l, v 
wav of an illustration. Each case has its own 
peculiar facts and it is, therefore, always risky 
to appeal to precedents on questions of fact 
AIR 1956 SC 460, Foil. 1957 Jab U 444- mi 
MPC 366: 1957 MPLJ 481: AIR 1957 Madh P» 
174 (175) (PI H) (Pr 3). " 

-Constructions of deeds — Decision of Bench 

when binding. 

No decision of any Bench on the construction 
ot any particular document can be binding auth- 
ority for the construction of another document 
— But where the decision of a Bench lays down 
a principle of interpretation of certain words on 
the basis of a decision of higher authority which 
enters into the construction of any document 
containing such words which come before the 
Court in any other given case, that principle of 
interpretation must be treated as binding on the 
Coui t in such other case, unless on other rele 
vant facts and circumstances the principle is to 
he denied the elTect, which it must otherwise 
have. 1950-2 Mad LJ 466: 1950 Mad WN 691: 63 
Mad LW 1006: AIR 1951 Mad 318 (320) (Pt B) 
(Pr 5). 

-Value of, in discretionary matters. 

In matters of discretion, other decided cases 
cannot constitute binding precedents, they can 
only sene as helpful illustrations. From its very 
nature, discretion has to be exercised after weigh¬ 
ing all the circumstances of the particular case 
and it is seldom that one can come across exact- 
lv similar facts in two cases. 64 PunJ LR 456: 
ILR (1962) 2 PunJ 439: AIR 19G2 Punj 490 (491) 
(PI B) (Pr 2). 

-Previous decision based on personal 

knowledge of the Judge is not of any value at 
all. ILR (1958) 8 Raj 942: AIR 1958 Raj 186 
(188) (Pt B) (Pr 16) (DB). 

-Valuation — Suit for recovery of paddy — 

Rate of. 

In suits for recovery of paddy, the paddy has 
to be valued at the commutation rate prevailing 
on the date when the suit was instituted. 1948 
TLR 110 (FB). Foil. 35 TLJ 140, Diss. 1950 
TCLR 425 (DB). 


2 (F). DccLsion on concession or assumption. 
Statement by Supreme Court on concession 


by counsel has no sanctity of an endorsement of 
a particular legal position of (heir lordships ol 
the Supreme Court. 1958 Andh LT 782: (1958) 2 
Andh \VR 534: ILR (1958) Andh Pra 516. 

-Authority of — Decision based on concession 

— Binding nature. 

In order that decision of a Court on a conces¬ 
sion should be considered to be a binding deer 
sion and a decision which should bind Courts ol 
co-ordinate jurisdiction two conditions arc neces¬ 
sary. The first is that the concession must be 
necessary lor the decision of the case. The other 
condition is that the Court must accept that con¬ 
cession and put its own imprimatur upon that 
concession and must accept that concession as Inc 
true statement of the law. 56 Bom LR 873: A 
1954 Bom 518 (524) (Pt E) (Pr 13) (DB). 

-Privy Council — Obiter dicta — Statemeni 

made on concession made by counsel is not even 
an obiter dicta and will not have the sanctity 01 
an endorsement of a particular legal position 
bv their Lordships of the Privy Council- 
S3 Bom LR 192: ILR (1951) Bom 5' 6. 

4IR 1951 Bom 57 (63) (Pt B) (Pr 15) (DB). 
-Assumption In course of arguments — ' a,uc 
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PKECEDENTS, 


ft would be singularly inappropriate to invoke 
the doctrine ot stare decisis. In such a case it 
ts open to the Supreme Court and indeed it is its 
duty, to construe the relevant provision and decide 
which of the two conflicting views should hero- 
niter prevai). Tirumalachetti Rajaram v. 
} lr ~iP a * achelli Radhakrishnavva Chetly. (1962) 
1 SC.4 68: (1962) 1 SCJ 568: (1962) 1 Mad U 
(SC) 248: (19G2) 1 Andh \VR (SC) 248: (1962) 2 
SCR 452: 1961 All U 841: AIR 1961 SC 1795 
(1801) (Ft R) (Pr 13). 

-Supreme Court Rulings — These are absolute¬ 
ly binding on the Ajmer Judicial Commissioner's 
Court. 52 Cri LJ 1530: AIR 1951 Aimer 100 (101) 
(Ft C) (Pr 5). 


-Supreme Court decision — Not to be dis¬ 
regarded bv lower Courts on insufficient grounds. 
1963 All \VR (HC) 770: 1963 All Cri R 471: 1964 
All LJ 61: 1965 (2) Cri LJ 179: AIR 1965 All 
372 (373) (Pt B) (Pr 6). 

G-Judgment of Supreme Court is declaration 

of law binding upon lower Courts. Abdul Ahad 
v. Inspector General of Police, U. P., 1964 All LJ 
791: 1964 All \VR (HC) 467: (1964) 9 Fac LR 197: 
(1965) 1 Lab LJ 170: ILR (1964 ) 2 All 959: AIR 
1965 All 142 (150) (Pt H) (Pr 15) (FB). 

-Decision of Superior Court — Binding force 

of — (Constitution of India, Article 141). 

Once a principle is well established and is laid 
down bv the highest Court of the land, it is the 
law and can only be displaced by legislation. 

(1959) 1 Andh WR 16: 1959 Cri LJ 813: 1959 
Mad U (Cr) 1: AIR 1959 Andh Pra 333 (337) 
(Pt B) (Pr 5). 

-Statement by Supreme Court on concession 

made by counsel — Value of — Binding force. 

A statement made by the Supreme Court merely 
on a concession made by counsel at the bar would 
not have the sanctity of an endorsement of a 
particular legal position bv their Lordships of the 
Supreme Court. AIR 1951 Bom 57 and AIR 1953 
All G13. Rel. on. 1958 Andh LT 782: (1958) 2 
Andh WR 534: ILR (1958) Andh Pra 516. 


-Supreme Court decision — Dissenting judg¬ 
ment — Adjudication in dissenting judgment of 
an aspect on which majority has expressed no 
view but has proceeded on assumption that it is 
correct, is binding on High Courts. AIR 1963 Kcr 
155 (176) (PI B) (Pr 170). 

# -Constitution of India. Article 141 — 

Supreme Court decisions — Under Article 141 of 
the Constitution, law declared by the Supreme 
Court is binding on all Courts in India and must 
now be followed in preference to any other view 
which might hive been taken by the Mysore 
High Court. 32 Mys U 33: ILR (1954) Mys 70: 
AIR 1954 Mys 93 (99) (Pt C) (Pr 24) (FB). 

-Constitution of India, Article 141 — High 

Court of Mysore is now bound by the law laid 
down by the Supreme Court. 31 Mys LJ 38: ILR 
(1953) Mys 79: 1953 Cri LJ 1064: AIR 1953 Mys 
75 (78) (Pt B) (Pr 12) (DB). 

• -Judgment of Supreme Court — Binding auth¬ 

ority — Judgment should be read as a whole. 
1964 BUR 870: AIR 1965 Pat 124 (126) (Pt B) 
(Pr 7) (DB). 

-Ruling of Supreme Court — Decision on 

particular facts — No discussion of legal points 

_ High Court not bound to follow its course. 

52 Pi n LR 420: 52 Cri IJ 17: AIR 1951 PunJ 157 
(159) (Ft C) (Pr 5) (DB). 

__Retrospective effect of decisions of Supreme 

Court or High Courts’— Decisions declare existing 
law and do not purport to enact fresh laws — 
There can be no contention that those decisions 


Note 3 


should have prospective eflect and cannot be 
given retrospective eflect. 1964 Raj LW 510: 1965 
(1) Cri U 338: ILR (19M) 14 Raj 1124: AIR 
1965 Raj 70 (72) (Pt C) (Pr 8). 

3 (A). Not binding on Supreme Court. 

9 -Constitution of India, Art. 141 — Supreme 

Court has pow-er to overrule its previous decision. 
Bengal Immunity and Co. v. State of Bihar. 1955 
SC A 1140: 34 Pat 905: 1955-2 Mad U (SC) 168: 
1955 SCJ 672: 1 Com 1955-8 SCT 446: 1955-2 SCR 
603: AIR 1955 SC 661 (672, 673, 699. 711, 715, 
716, 718. 742, 743, 754) (Pt F) (Prs 15, 19, 83, 115, 
121, 122, 129, 185, 186, 213). 

®-Supreme Court if bound by its own deci¬ 

sions — (Constitution of India, Article 141). 

Per S. R. Das, J.— Accepting that the Supreme 
Court is not bound by its own decisions and may 
reverse a previous decision especially on constitu¬ 
tional questions, the Court will surely be slow to 
do so unless such previous decision appears to be 
obviously erroneous. Dwarkadas Shrinivas v. 
Sholapur Spinning and Weaving Co., Ltd., (1951) 
1 MU 355: 1954 SCJ 175: 67 Mad LW 176: 1951 
Com Cas 103: 56 Bom LR 681: 1951 SCR 674: 
AIR 1954 SC 119 (137) (Pt J) (Pr 53). 


3 (B). Obiter dicta and observations. 

9-Constitution of India, Article 141 — 

Supreme Court decision — Obiter dicta in, are 
entitled to great weight. I. T. Commr. v. Vazir 
Sultan and Sons. (1959) Supp (2) SCR 375: 
(I960) 2 Mad U (SC) 73: (1960) 2 Andh WR (SC) 
73: (1959) 2 SCA 184: 1960 SCJ 1176: (1959) 36 
ITR 175: AIR 1959 SC 814 (821) (Pt B) (Pr 30). 

-Observations of Supreme Court in AIR 1959 

SC 1331 were not merely obiter dicta — Even if 
they were obiter dicta, they would require to be 
given greatest weight and followed. AIR I960 
Punj 131. Expl. and held obiter. 1965 All LJ 763: 
AIR 1966 All 266 (268) (Pt B) (Pr 8). 

-Obiter dicta — Appellate order of High Court 

in criminal case — Whelher order was a proper 
rider, the question before the Supreme Court — 
Supreme Court required in that connection to 
decide whelher High Court had power under Sec¬ 
tion 561-A. Criminal P. C. to rehear mailer on 
merils — Its decision of the question cannot be 
treated as obiter dicta — In any case the observa¬ 
tions of the Supreme Court would amount jo 
declaration of law within the meaning of Art. 141 
of the Constitution and as such binding on aU 
Courts in India. 1961 AU U 509: 1961 All 
(HC) 420: 1961 All Cri R 238: 1962 (1) Cri IJ 
390: ILR (1961) 2 All 725: AIR 1902 All 193 (197) 
(Pt C) (Pr 25) (DB). 

-Supreme Court decisions — Obiter of 5* 

preme Court is binding on courts in India. 
Constitution of India, Art. 141. AIR 1961 AU 2 
-Supreme Court decision — Scope of — ‘De¬ 
claration of law' — Obiter dicta is entitled 
to "reat respect. See Constitution of India, Arti¬ 
cle 141. AIR I960 AU 072. 

-Judicial precedents — Obiter dicta of 

Supreme Court is entitled to highest respect ana 
is binding on all Courts in India. 19o_9 Cri U 
541: AIR 1959 All 313 (314) (Pt C) (Pr o). 

-Constitution of India, Article I41-li— Supreme 

Court — Obiter — It is binding on Courts in 
India. AIR 1955 All 543 (546) (Pt B) (Pr 10)- 

-Law deliberately pronounced.. 

Whore the Supreme Court deliberately vd 
the intention of settling the law pronounces upon 
a question, (he pronouncement is the law dcclar 
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PRECEDENTS, Note 3 (B) 


Supreme Court or Privy Council obiter — 

Binding on all subordinate Courts See Constitu* 

V2g SLJ n * a / Ar,ic,e 1963 (1) CrI U 56: 

All; l96o Orissa 7. 

—-Obiter dictum. 

Even the obiter dictum of a Superior Court is 
binding on subordinate Court. 19 Cut LT 387: 
AIR 1954 Orissa 54 (56) (Pt A) (Pr 7) (DR). 

•-Obiter dictum. 

Though obiter dictum of Superior Court is 
entitled to great respect, slrictlv speaking thev 
do not amount to ‘Maw laid down” within mean¬ 
ing ot Article 291 o| the Constitution. Santu v. 
Sohan Lai. 2 Pepsu LR 245: AIR 1951 Pepsu 33 
(37) (Pt C) (Pr 11) (FB). 

‘ General observations of the Supreme Court 
in judgment are also entitled to great weight. 

AIR 1937 Raj 189 (197) (Pt E) (Pr 21) (DB). 

4. Privy Council decision. 

See also ( 1 ) Abolition of Privy Council Juris¬ 
diction Act, 1949. 

(2) Constitution of India. Art. 372. 

(A). Obiter dicta. 

4. Privy Council decision. 

Sec also (1) Abolition of Privy Council Juris¬ 
diction Act, 1949. 

12) Constitution of India, Art. 372. 

• -Privy Council — Law declared by Privy 

Council continues to be binding even after Con- 
stitulion unless altered or repealed. AIR 1965 All 
65 (FB). 

-Privy Council decisions are binding on High 

Court. Sec Constitution of India, Article 225. 

(1961) 2 Lab LJ 197 (Ail). 

-Privy Council decisions — High Courts are 

not bound by them after India became Sovereign 
Democratic Republic. See Constitution of India. 
Article 141. AIR 1965 Andhra 49. 

[Overruled on another point in AIR 1955 Andh 
Pra 87 Reversed on another point in AIR 1961 
Andh Pra 430.1 

-Privy Council decisions. 

After the passing of the Constitution, the deci¬ 
sions of the Privy Council are not binding but 
are onlv of persuasive value. AIR 1954 SC 245, 
Foil. AIR 1956 XUC (Andh Pra) 1773. 

• -Privy Council decisions. 

Per Sarjoo Prosad. C. J.— The pronounce- 
ment of the Judicial Committee which, even if 
not completely binding on us, is still entitled to 
all the respect and attention which it deserves 
and which it has, on its own merits ex proprio 
vigore. always commanded. Onkarmal Jwala- 
prosad v. Commissioner of Taxes. Assam. ILR 
(1953 ) 5 Assam 389: 58 Cal \VX 111: AIR 1954 
Assam 139 (142) (Pt C) (Pr 22) (FB). 

• -Privy Council decisions if binding on High 

Courts — (Constitution of India, Article 141). 

So long as the Supreme Court does not take 
t\ different view Iroin the view taken by the Privv 
Council, the decisions of the Privy Council are 
still binding upon the High Courts. What is bind¬ 
ing is not merely tlie point actually decided blit 
an opinion expressed by the Privy Council which 
opinion is expressed after careful consideration of 
all the arguments and which is deliberated and 
advisedly given. State of Bombay v. Chhaganlal, 
ILR (1955) Bom 203: 56 Bom LR 1084: AIR 1955 
Bom 1 (5) (PI E) (Pr 10) (FB). 

-Decision by Privy Council — Subsequent 

decision by House of Lords taking contrary view 
— Indian Courts not bound by latter decision — 
Privy Council decision being binding on them 


should be followed. 54 Bom LR 765: AIR 1953 
Bom 209 (212) (Pt E) (Pr 11). 

-Privy Council decisions. 

All decisions, and even obiter dicta of their 
Lordships of the Privy Council, arc entitled to be 
respected by the Courts in India, but where there 
is an express provision contained in a statute 
enacted by the Indian Legislature, even the 
weighty pronouncements of their Lordships of the 
Privv Council must give way to such enactment 
of the Legislature. 52 Bom LR 231: AIR 1950 
Bom 230 (231) (Pt B) (Pr 4). 

-Privy Council decision — Binding on all 

Courts in India except Supreme Court. 68 Cal 

WN 84: (1964) I 1TJ 101: (1964) 53 ITR 717: 
AIR 1964 Cal 396 (399) (Pt B) (Pr 15) (DB). 

-Earlier Privy Council decision laying down 

laws giving good reasons — Later decision expres¬ 
sing contrary view, without adverting to the 
earlier decision and without giving any reasons 

— Courts will prefer to follow earlier decision 

— An ipse dixit emanating even from the Privy 
Council need not bind the Court from following 
the earlier decision that has been consistently 
followed for well over 50 years. (1961) 65 Cal 
\YN 324. 

-Privy Council decisions — Absence of reasons 

— Decisions of High Court simply afTirmed — 
Authoritv of Privv Council ruling is in no wav 
lessened. 1958 Cal U 123: AIR 1959 Cal 243 
(246) (Pt C) (Pr 18) (DB). 

-Privy Council decisions — Binding authority 

after Independence — (Abolition of Privy Council 
Jurisdiction Act (1949), S. 8) — (Constitution of 
India, Art. 372). 

S. 8 of the Abolition of Privv Council Jurisdi¬ 
ction Act, 1949. attached the binding value only 
to the decree and the order of the Privy Council 
and to nothing more. The reasoning and the rules 
laid down in the decision appear to have been 
deliberated* excluded from having such efTcct. 
The reasoning and conclusions in the Privy 
Council decisions; therefore, do not have now the 
compelling force which they had before 26th Jan- 
uarv. 1950. They are, however, entitled to great 
respect and while they are no longer binding on 
the Courts in this country, still retain, like the 
decisions of any other country, whatever persua¬ 
sive value thev may intrinsically have. AIR 1950 
SC 218. Rel. on. 

The rules laid down by the previous Privy 
Council decisions are not continued as ‘existing 
India law’, under Art. 372 of the Constitution or 
under S. 18 (1), Indian Independence Act, 1947 
as that term does not include the declaration of 
law bv a Court. 1955 Crl LJ 792: ILR (1956) 2 
Cal 710: AIR 1955 Cal 282 (284, 288) (Pt C) 
(Prs 7, 8, 17) (DB). 

[Reversed on another point in AIR I960 5L 
1355.1 

-Decision of Judicial Committee — Binding 

effect. f 

Courts in India are bound by decisions ol 
Judicial Committee in so far as they lay down 
the law on any subject. It is the ratio decidendi 
of such decisions that matters. If the ratio deci¬ 
dendi of an earlier decision of their Lordships 
is expressly or impliedly abandoned or dissscnlcd 
from in a subsequent decision of their Lordships, 
the dutv of the Courts in India is to treat the 
earlier decision as obsolete. If they cannot con¬ 
sistently follow both the decisions they must 
follow the later of the decisions 63 Mad MV 
258: (1950) 1 Mad LJ 350: ILR (1950) Mad 1084. 
AIR 1950 Mod 680 (686) (Pf B) (Pr 18) (DB). 


PRECEDENTS* 

-Privy Council decision — Courts in India 

cannot whittle down the decision in any manner. 

Jt is not open to any Court in India to whittle 
down or eviscerate the derision oi the Judicial 
Committee in any manner. Thai the pronounce¬ 
ment was made in a short judgment or on an ap¬ 
plication heard ex parte is hnrdlv nnv ground for 
any Indian High Court to refuse In follow and 
give effect to their Lordships clear and categori¬ 
cal language. (1949) 2 Mad LJ 343: 63 Mad LW 
1089: 1950 Mad WS (Cri) 115: ILK (1950) Mad 
381: AIR 1950 Mad 124 (128, 129) (!>! D) (Pr 8) 
(DB). 

-Constitution of India. Arts. Ill and 225 — 

Privy Council decisions are binding after com¬ 
mencement of Constitution if they are not in con¬ 
flict with those ol Supreme Court — (Government 
of India Acl (19351. Sec. 2121. 1955 Nag LJ 32: 
ILR (1954) Nag 805: AIR 1955 Nag 293 (296) 
(PI B) (Pr 14) (DB). 

0-Value of. 

A decision ol the Privy Council is entitled to 
very great respect, apart from whether it is now 
binding on the Courts in India, after the coming 
into force of the Constitution of India. Mahcndra 
Raut v. Darsan Raul. ILR 31 Pal 446: AIR 1952 
Pat 341 (345) (Pt B) (Pr 1C) (SB). 


4 (A). Obiter dicta. 


0 -; —Obiter — Observations bv a Judge of 
eminence in Privy Council case — Obscvations in 
keeping with provisions of statute and directly 
arising on arguments made before Privy Council 
—Observations are entitled to great weight. Xanak 
Chanel v. Slate of Punjab. 1955 Mad \VN 326: 
1955 SCA 272: 1955 Crl U 721: (1955) ! Mad U 
(SC) 141: 1955 Andh \VR (SC) 141: (1955) 1 SCR 
1201: 1954 Ml \VR (Sup) 54: ILR (1955) Pun| 
154: 1955 SCJ 241: AIR 1955 SC 274 (277) (Pt D) 
(Pr 7). 


——Privy Cumuli — Obiter dicln. 

Even an obiter diclum of the Privv Council is 
entitled to iitnusl respect. 1956 All \YR (HC) 
343: 1956 Ali U 872: AIR 1956 All 680 (6&4) 
(PI D) (Pr 31) (DB). 

-Obilcr dlcla of Privy Council — Bind¬ 
ing effect. 


An obiter dictum of the Privy Council, contain¬ 
ing an enunciation of principle or exposition of a 
rule of law, would be binding on the Courts in 
India, unless and until the law is held lo be 
different by the Supreme Court. 62 Cal WN 493: 
ILR (1059) 1 CaJ 423: AIR 1058 Cnl 530 (532) 
(Pi B) (Pr 12) (DB). ' 

-Obilcr dicta ol Privy Council — Binding 

nature. 


While every observation of a superior Court is 
entitled to the highest respect from the inferior 
Courts in India and though the Privy Council 
itself has laid down lhat its obiter dicln are bind¬ 
ing it is only dicta which purport lo lay down 
some law, even though they mav he obiter, which 
can be considered authority; and observations 
which the Privy Council may make not bv win 
of staling the law should not be clothed with 
•UCh authority. 00 Cal WN 778: 00 Cai U 118: 
AIR 1956 Cal 308 (310) (P| B) (Pr 10) (DB). 

“—Privy Council — Obiter dicta of — High 
Courts in India are bound by it unless the Sup¬ 
reme Court has modified or dissented from that 
,i eW ic7. , T F Cl J - in flnal order). 1901 MPC 

,ab U 250: 1901 MPU 085: ILR (1001) 

(PTE) P (Pr 34? : AIR 1M1 Madh Pra 223 (23 °* 
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-Even obiter remark of the Pnv Council is 

binding upon Courts in India provided the remark 
would be made applicable lo the_tacts of the case. 

ILK (1949) Nag 330: 1949-17 ILR 4a4:19o0 Na 
LJ 86: AIR i»52 Nag 205 (20-. 210) (Pt C) 
(Prs 26. 41). 

• -Privv Coimcil — Even obiter dicta is en- 

tilled to great weight - ^ Son J i'- ^“'If R 

Moti-chand v. Balkrishnn. 19o0 Nag LJ 463. ILK 
(195(1) Nag 230: AIR 1950 Nag 132 (134) (Pt B) 
(Pr 10) (FB). 

• -Constitution of India, Article 372 (ll — 

‘Obiter dicta' ol Privy Council must be treated 
as binding on Indian Courts — Position is the 
same even after the advent of the Constitution 
of India, in the absence of a contrary decision of 
the Supreme Court. Jagadindra Kumar v. Re¬ 
venue Commissioner; Orissa. ILR (1953) Cut 12: 
AIR 1953 Orissa 117 (119) (PI C) (Prs 0, 7) (SB). 
-Privy Council — Obiter dicta — Value of. 

Even ihe obilcr dicta of the Privy Cuoncil are 
entitled lo weight and respect. ILR (1952) Patiala 
242: AIR 1954 Pepsu 76 (77) (Pt B) (Pr 4). 


6. Privy Council and Supreme Court. 


• -Privy Council. 

Decision of Privy Council is not binding on 
Supreme Court — Supreme Court can declare 
Privy Council ruling as not sound. Shrinivas 
Krishnarao Kango v. Naravan Dcvji Kango, 

1954 SCA 408: (1054) l Mad LJ 630: 1954 SCJ 
408: 67 Mad LW 516: (1955) 1 SCR 1: 57 Bom 
LR 678: AIR 1954 SC 379 (387) (Pt E) (Pr 23). 

• -Derision of predecessor Court — Former 

Federal Court and Privy Council decisions. 

The Supreme Court of India is in no way bound 
bv Ihe decisions given by the formei 
Federal Court of India or bv the Privv Council. 
Stale of Bihar v. Abdul Majid. 1954 SO 300: 
1954 SCA 226: (1954) All LJ 280: 07 Mad LW 
650: 1954 SCR 272: 56 PunJ LR 143: 1954 BUR 
183: AIR 1954 SC 245 (248) (Pt D) (Pr 9). 

• -Special leave lo appeal—Derisions of Privy 

Council — Binding effect on question o{ granting 
special leave. 


Though the Supreme Court is not bound to 
follow Ihe decisions of the Privy Council too 
rigidly since the reasons constitutional and admin¬ 
istrative. which sometimes weighed with the 
Privy Council, need not weigh with the Supremo 
Court, yet some of those principles are useful ns 
furnishing in many cases a sound basis for in 
voking the discretion of the Court in granting spe- 
<ial leave. Prilarn Singh v. The Slate. 86 Cal U 
120: 63 Mad LW 875: 51 Crl LJ 1270: 1950 Mad 
WN 005: 53 Pun LR 1: 1950 Mad WN (Crl) 236: 
1950 SCR 453: 1950 Raj LW 378: AIR 1950 SC 
169 (171) (Pt D) (Pr 9). 

-Privy Council decision — Value of after 

I960 — (Constitution of Iudln, Article 141). 

The position afler 1950, ns far as the Priv* 
Council is concerned, is different from the posi. 
ion which it occupied before 1950. Before 1950 
he law luid down by the Privy Council was the 
law of the country. After 1950, the Privy Coun- 
til s decisions are only of a persuasive authority 
The only final tribunal which can lay down the 
aw in this country is the Supreme Court; and if 
“L Supreme Court has not laid down the law, 
i e ‘, '£*, ‘ mn authority in Bombay Stale is the 
ik -r -k Url 0 Uomb “V, and it was not open to 
the Tribunal to consider the decision of the Privv 

Wnhr “ , wns n[ varinnce with decision of tho 

Werner' b V* i •$ f , ollow i,s decision till the 
Supreme Court laid down the correct principle 
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(1938) 34 ITR 30: 60 Bom LR 920: ILR (1958) 
Bom 1153: AIR 1959 Bom 51 (52) (PI C) (Pr 7) 
(DB). 

Supreme Court Authority can overrule auth¬ 
orities of Privy Council as well as ol 
Board ol Judicial Advisers of J. and K. State. 
Sewanalh v. Faqir, 1965 Hash LJ 105: AIR 1963 
J and K 62 (66) (Pt B) (Pr 21) (FB). 

6. Federal Court. 

(A) Obiter dicta. 

6. Federal Court. 

-Constitution of India, Articles 374 (2), 141 — 

Federal Court — Decision of — Binding effect 
after 26-1-1950. 

The decisions of the Federal Court on points 
of law given prior to the 26th January, I960 are 
binding on all the Courts within the territory of 
India after 26-1-1950. 52 Cri U 396: AIR 1951 

Mad 115 (119) (Pt B) (Pr 13) (DB). 

# -Federal Court decision — How far binding 

on High Court. 

Per Hidavatullah J.:— It is not open to the 
High Court to depart from any principle laid 
down by the Federal Court but it is open to 
examine the facts on which that decision rested 
and to discover how far the principle on which 
6tress is laid applies to the facts of the case it is 
dealing with. Laxmibni v. Stale of Madhva Pra. 
desh, 1951 Nag U 377: ILR (1951) Nag 563: AIR 
1951 Nag 94 (109) (Pt E) (Pr 121) (FB). 

[Held, overruled on another point by AIR 1951 
SC 332 in AIR 1953 Nag 58.] 

• -Interpretation of Privy Council decision by 

Federal Court — Interpretation Is binding on High 
Courts. 

Where the Federal Court places an interpreta¬ 
tion upon Privy Council decisions after consider¬ 
ing them, the High Courts should accept that in 
terpretation as binding upon them whether it ap¬ 
peals to their reason or not. Kishorilal v. Debi 
Prasad, 31 Pal LT 14: ILR 29 Pat 71: AIR 1950 
Pat 50 (64) (Pt G) (Pr 49) (FB). 

■-Privy Council and Federal Court. 

Federal Court — Judgments of Federal Court 
earlier in point of time cannot have precedence 
in authority over later Privy Council judgments. 

54 PunJ LR 472: AIR 1953 Pun] 174 (175) (PI B) 
(Pr 6) (DB). 


6 (A). Obiter dicta. 

-Obiter diela of Federal Court — Present auth¬ 
ority — (Constitution of India. Articles 141, 374 
( 2 ) ). 

Even the obiler of a Federal Court is binding 
on the High Court unless they make it clear bv 
appropriate expression that the view is a tentative 
one. ILR (1055) Cut 405: AIR 1935 Orissa 
160 (162) (PI B) (Pr 11) (DB). 

•-Obiter dicta — Federal Court. 

Per Paniglahi. J.:-- Even an obiter dictum 
of the Federal Court is binding upon the High 
Court and when a Superior Court held that an 
Act is a prim a facie prospective*’ il is not open to 
subordinate Court lo canvass the import or impli¬ 
cation of that dictum. The use of the word 
“prima facie” would indicate that there is no 
possibility of an alternative construction being pul 
on the Act, for it is on the face of it prospective. 
AIR 1951 Orissa 378, Commented. 19 Cut LT 44: 
ILR (1953) Cut 24: AIR 1953 Orissa 240 ( 243) 
(PI IJ) (Pr 14) (DB). 


7. Privy Council and Federal Court. 

-Conflict between Privy Council and Federal 

Court — Law before and after the Constitution 
— Constltulion of India, Article 141. 

W here, before the coming into force of the 
Constitution of India, there was a conflict bet- 
ween the view of the F. C. and the vie* 
of the P. C. of a later date the Courts were 
hound, under Section 212, Government of India 
Act, 1935. to follow the view of the P. C. The 
passing of the Constitution, however, cannot make 
the law declared by the F. C. prevail against 
that declared by the P. C. as Article 141 
of the Constitution refers to the law declared bj 
the Supreme Court and not to that declared b> 
the F. C. ILR (1952) 2 All 467: AIR 1951 All 
205 (218, 221) (Pt G) (Prs 30, 42, 43) (DB). 

[Reversed on another point in AIR 1955 SC 
600.] 

-Privy Council and Federal Court — (Consti¬ 
tution of India. Article 374 (2) ) —- (Governmenl 
of Iudia Act (1935), Sections 212, 205, 208). 

High Courts in India must follow the subse¬ 
quent decision of the Privy Council and not the 
earlier decision of the Federal Court lo the con¬ 
trary, as long as there is no pronouncement by the 
Supreme Court on the question. 

What Section 212, Government of India Act, 
really means is that the law declared bv the Fede* 
ral Court to the extent that the Federal Court is 
the ultimate authority, and the law declared by 
Ihe Privy Council lo the extent that the Privy 
Council is the ultimate, authority shall prevail. 
But Courts have got lo look to the other section of 
the Government of India Act in order to decide 
which is the ullimate authority with regard to 
any particular case decided. For that purpose 
that must look at Sections 205 and 208 . 


The final authority as far as the Governmenl 
India Act was concerned in constitutional 
matters was not the Federal Court, but if an ap¬ 
peal was entertained bv the Privy Council, il was 
Ihe Privy Council that was Ihe ullimate authority 
It was only when no leave was granted by Ihe 
Federal Court and no special leave was granted by 
the Privy Council that the decision of Ihe Federal 
Court became final and elTcct was given to 
ii under Section 212. Where Ihe Federal Court 
look a parlicualr view in a case, and that very 
point came up before Ihe Privy Council and the 
Privy Council took a contrary view, it is that con¬ 
trary view which must prevail under Section 212 
and not the view of the Federal Court. 

The judgments and orders of the Federal Court 
referred to in Article 374 (2) of the Constitution 
arc judgments and orders which were delivered bv 
Ihe Federal Court in those suits, appeals and pro¬ 
ceedings which were transferred lo Die Supreme 
Court. The provision does not mean that no 
judgments ol Ihe Federal Court delivered before 
the Constitution have been given the same em- 
racy and the same binding authority as Ihe ludg* 
ment of the Supreme Court delivered after tne 
Constitution came into force. 


Prior lo the Constitution it 
lie Government of India Act 
f which Court shall have a 
he Courts, and there can be 


would depend upon 
as to Die decisions 
binding effect upon 
no doubt that be- 


>rc the Constitution was enacted the Privy Coun- 
il was the final judicial authority in India whoso 
ecisions were binding on all Courts. After J< 
lonsitutlon has been enacted it is '’P c " 
upreine Court to lay down the law wnW » 
lie view expressed by the Privy Council prior 
, the enactment of the Constitution. 58 Uom 
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I960 (Guj) Rel. on. Further for a judge to treat 
a judgment of the same High Court as binding 
and decide the case before him in accordance 
with such a judgment would contravene the pro. 
visions of S. 165, Evidence Act and Art. 219 of 
the Constitution. 

The question of the binding nature of the iudg 
ments lias been dealt with in the Constitution of 
India and it merely makes a judgment of the 
Supreme Court declaring the law as binding. 
There is no provision anywhere in the law to 
the effect that a judgment of a Division Bench 
of a High Court is binding on a Division Bench 
of two Judges but not binding on a Division 
Bench of three judges. It is not open to the 
Courts to create or add to the law of the land 
because Courts are not law-makers or law givers. 
They only interpret the law. 

At the same time if there is a judgment of a 
Division Bench of the same High Court and a 
case comes up before another Division Bench 
which is not inclined to agree with that view, 
the Division Bench may request the Chief Justice 
to refer the entire case to another Division Bench 
and the Chief Justice may transfer the case to 
another Division Bench. But when there is a 
judgment of the Supreme Court as to the inter¬ 
pretation of a provision of law. it is not open 
to the Indian Courts to refer to judgments of 
other High Courts. The law as declared by the 
Supreme Court is binding on all Courts. AIR 
1963 Guj 305 (300. 310) (Pt B) (Prs 8, 13 to 
15). 

-Decision of Division Bench of High Court — 

Who can overrule. 

The decisions of one Division Bench of a High 
Court can only be overruled bv the Supreme 
Court. No Division Bench of any High Court 
whether il consists of 3 Judges. 5 Judges or 7 
Judges Is given the power bv High Court Charter 
to overrule the decisions of another Division 
Bench even if it consists of 2 Judges. (1963) 4 
Gui LR 1096: AIR 1963 Gul 256 (257) (Pt B) 
(Pr 2). 

-Division Bench decision — Power to overrule 

rests only with Supreme Court and none else. 
(1963) 4 Gul LR 242: AIR 1963 Guj 28 (29) 
(PI B) (Pr 3). 

-Difference in opinion between two Judges — 

Case referred under Section 429. Criminal Proce¬ 
dure Code, to third Judge — Opinion of third 
Judge constitutes judgment, not the opinion of 
the differing Judge. 1962 MPLJ (.Notes) 317: 1963 
Jab LJ 137. 

-Duty of Court to follow. 

That a certain prior decision of the High Court 
did not consider the decision of another High 
Court taking a contrary view, is bv itself not a 
sufficient ground for disagreeing with the view 
taken in the prior decision and referring the case 
in question to a larger Bench for determination. 
1957 MPC 367: 1957 Jab LJ 261. 

-Decision of High Court — Binding effect. 

A decision of a Court does not depend for its 
validity on the number of years it has hern in 
force, and I he number of decisions in favour of 
the particular point. The moment a valid and 
binding decision of a High Courl is given, the 
days of non-decision disappear automatically, and 
this decision takes its place till it is displaced or 
overruled. 1957 Mad \\N 197: 70 Mad LW 212: 
AIR 1957 Mad 353 (354) (Pt A) (Pr 3). 

-Erroneous decision of High Court — Binding 

efTcct — Procedure to gel It reversed — (Civil 
P. C. (1908), Pre.). 

A judgment of the High Court may sometimes 
he erroneous due to the omission on the part of 


counsel to place before the Judge the latest case 
law on the subject and to invite the attention to 
the latest amendments made to a statutory provi¬ 
sion bearing on the case. In such circumstances, 
when the judgment has been reported the obvious 
method of clnritving the position of law is to 
request the High Court to constitute a larger 
Bench to reconsider the matter when another 
case involving the same question is taken up 
before the Hioh Court. A private party may take 
recourse to this step if he is aggrieved by another 
judgment based on that decision, hut if the ques¬ 
tion is of far-reaching administrative importance, 
likely to affect several cases pending in the files 
of subordinate Magistrates and also cases that 
are likely to he instituted in the future, the Gov¬ 
ernment themselves may. when the matter is 
brought to their notice through the Advocate- 
General. move the High Court for constituting a 
larger Bench to clarify the legal position. 

A reported decision of the High Court is bind- 
ing on everybody within the Slate, and the mere 
fact that like any other party Government is 
entitled to take appropriate steps to challenge 
its correctness before a proper Tribunal and get 
it reversed does not make il any Ihc less binding 
on them. ILR (1958) Cut 496. 

#-Different precedents for different terri¬ 

torial jurisdictions. 

On a general question of law the High Court 
cannot have a precedent applicable to one por¬ 
tion of its territorial jurisdiction ar.d a different 
precedent on the identical question applicable to 
the remaining portion of its territorial jurisdic¬ 
tion. Padmanabha Pillai Aiwappan Pillai v. 
Vclavudhan Pillai Sivarama Pillai. 1956 Ker LT 
570: ILR (1956) Her 755: AIR 1957 Trav-Co 
32 (38) (Pt B) (Pr 9) (FB). 

8 (A). Single Judge. 

9 -Single Judge of High Courl inclined lo 

differ from view taken by earlier Division Bench 
or a single Judge of the High Court—He should 
refer matter to larger Bench or place papers be¬ 
fore Chief Justice to enable him to constitute 
larger Bench. Lain Shri Bhagwan v. Ram Chand, 
1965 All LJ 353: 1965 All WR (HC) 304: (1965) 2 
SCWR 318: (1965) 4 Law Rep 194: (1965) 2 SCA 
844: (1965) 3 SCR 218: ILR (1965) 2 Alt 548: AIR 
1965 SC 1767 (1773) (Pt C) (Pr 18 ). 

-Obiter dictum of Division Bench is not bind¬ 
ing on Single Bench. 1964 All WR (HC) 247: 
AIR 1965 All 172 (175) (Ft B) (Pr 14). 

-High Court judgments — Single Judge bound 

by view of Division Bench only if il does not 
conflict with an earlier decision of another Divi¬ 
sion Bench. AIR 1964 A!! 136 (138) (Pt B) (Pr 8). 

-Bench decision of High Court overruling view 

of Single Judge — Duly of Single Judge to 
follow. 

If a Division Bench clearly overrules the view 
of a Judge, its decision is binding on him even 
if it does not give any detailed reasons on which 
Ihc superseded view was based. What matters 
is not the reasoning hut the conclusion of the 
larger Bench which can he overruled only by * 
still larger Bench. 1964 All WR (HC) 342 (D* 

-Binding character—Decision bv Single Judge 

in proceeding for company's winding up — Pre¬ 
liminary point decided by Division Bench on re¬ 
ference — Division Bench exercises jurisdiction 
vested, in single iudge also and thus exercises 
concurrent jurisdiction — Decision of Division 
Bench is in exercise of same jurisdiction vested in 
Single Judge and should be treated as part of 
Single Judge decision by which winding up pcti- 
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PRECEDENTS, Note 8 (B) 


necessary for the decision of the appeal to entei 
into the question at all. the views expressed bv 
the other Judge must be held to be the views of 
a Single Judge and not of the Bench as a whole 
and a later Division Bench can reconsider the 
views so expressed bv a single Judge; it is not 
necessary to refer the question to a larger Bench. 
1958 Cri U 1556: 1957 All LJ 11: 1957 All \VR 
(HC) 129: AIR 1957 All 239 (240) (Pt A) (Pr 4) 
(DB). 

-Precedents — Authority of decision — Bve- 

law of Municipality held ultra vires bv single 
Judge — Subsequent Division Bench holding 
similar bye-law of another municipality as intra 
vires and overruling previous decision — It can 
not be contended hereafter that similar bye-law 
of another municipality is ultra vires — (Pre¬ 
cedents). AIR 1933 Ail 593. Held, overruled in 
AIR 1948 All 1. AIR 1955 NUC (All) 4429. 

#-Division Bench — Single Judge — Single 

Judge of High Court cannot differ from or doubt 
decision of Division Bench which has not been 
overruled. Bhikhahhai v. Chimanlal. 55 Bora 
LR 641: ILR (1953) Bom 1071: AIR 1953 Boro 
437 (440) (Pr 6) (FB). 

——Decision of Division Bench existing — A re- 
feree judge under S. 429. Criminal P. C. and 
Cl. 36 of Letters Patent does not constitute Divi¬ 
sion Bench and as such cannot differ from it — 
Although the decision of D. B. has not been re¬ 
ported it does not lose its binding character. 
ILR (1960) 2 Cal 146. 

-Difference of opinion between two judges — 

Case referred to third judge under S. 429. Cri¬ 
minal P. C. — Opinion of third judge is deci¬ 
sion of the case — View not supported bv third 
judge — Does not become decision of Division 
Bench — Criminal P. C. (1898). S. 429. 1963 

Jab U 137: 1962 MPLJ (Notes) 317: 1964 (1) 
Crl U 596 (598) (Pt C) (Pr 8) (MP) (I)B). 

0-Division Bench — Decision of— Difference 

of opinion between Judges — Rule. 

Per Das, C. J.:— Where the two judges con¬ 
stituting a Division Bench hold two different 
views on the question of law, their views do not 
constitute bv themselves, any binding authority 
for the lower Courts so as to be the cause for 
any confusion on their part. Each of the views 
is entitled to respect and neither can be binding 
The lower Courts will be left to determine for 
themselves, on the authority of the binding deci¬ 
sions. if any, as to what is the law which is to 
be followed bv them. State of Orissa v. Minake- 
tan Patnik, ILR (1952) Cut 678: 1953 Cri LJ 
1084: AIR 1953 Orissa 160 (165) (Pt D) (Pr 6) 
(SB). 

-Division Bench decision — Binding on sub¬ 
ordinate Courts. 

A clear enunciation of law by a Division Bench 
of the High Court cannot be disregarded with 
impunity bv the subordinate Courts. 1963 Cur 
LJ 371: 1964 (1) Crl U 483 (485) (Pt B) (Pr 12) 
(PunJ). 

-Same High Court — Binding nature of deci¬ 
sion of Bench. 

Ordinarily an order passed bv one Bench of a 
High Court is final in the same proceedings, and 
no other Bench of the same Court can pass a 
different order in the matter, either on its own 
motion or on that of a partv. 1954 Crl LJ 1298: 
AIR 1954 Vin Pra 33 (33) (Pt C) (Pr 4). 

8 (C). Full Bench. 

0 -Practice — Full Bench decision of High 

Court discarded by Single Judge of that Court 
— Such practice deprecated. 


Dictum — “There was a decision of the Full 
Bench (viz.). AIR 1946 Mad 287 (FB), which in- 
terpreted the texts and laid down the law on 
the topic and it is somewhat surprising that the 
learned Single Judge of the Court thought it 
proper to refuse to be bound bv the judgment 
and proceeded on his own line of reasoning 
based on authorities several of which were dis¬ 
cussed bv the Full Bench reiving merely on the 
statement bv the Editor or Mavne’s Hindu Law 
that the decision required reconsideration. We 
cannot hut deprecate this practice as it destroys 
the certaintv of the law which the theory of 
judicial precedent seeks to establish. Not merely 
convention but rules framed bv several High 
Courts require that where a learned Single Judge 
or a Division Bench does not agree with a Full 
Bench decision he or thev either make a re- 
fcrence to the Full Bench or place the papers 
before the Chief Justice for such a reference 
being made. But that was not, however, what 
the learned Single Judge did in the present case. 
He took the unusual step of practically overrul¬ 
ing the Full Bench and refusing to be bound by 
it.”. Kamnlammnl v. Venkatalakshmi Ammal, 
(1965) 2 SCJ 638: (1965) 2 Andh WR (SC) 122: 
(1965) 2 Mad U (SC) 122: (1965) 2 SCWR 1011: 
AIR 1965 SC 1349 (1358) (Pt D) (Pr 21). 

•- Full Bench decision — Effect — Divi¬ 

sion Bench cannot differ from It. 

Though a Full Bench decision may not stale 
in so many words that certain cases were wrong- 
lv decided, when a Full Bench decides a ques¬ 
tion in a particular way even* previous decision 
which had answered the same question in a 
different wav cannot but be held to have been 
wronglv decided. A subsequent Division Bench 
cannot disagree with a previous decision of the 
Full Bench of the same Court. AIR 1949 EP 
.328 Disapproved. Jai Kaur v. Sher Singh, (1960) 
3 SCR 975: (1961) 2 SCJ 62: ILR (1960) 2 PunJ 
615: AIR 1960 SC 1118 (1122) (Pt C) (Pr 10). 

-Full Bench decision — Weight ol — Divi¬ 
sion Bench cannot question reasoning. 

A Division Bench of the High Court has to 
accept the answers of the Full Bench as they 
arc and not to sit in judgment over the reason¬ 
ings adopted bv the Full Bench in arriving at 
those answers. It cannot enter into the merits 
of those answers. AIR 1958 All 54 (57) (Pt A) 
(Pr 9) (DB). 

[Reversed on another point in AIR 1965 

SC 920.1 

-Decisions of Full Bench — Weight and bind¬ 
ing force of indicated. See Debt Laws — Madras 
Agriculturists Relief Act (4 of 1938), S. 8 (1). 
(1960) 2 Andh WR 514. 

•-Full Bench decision — Power of Single 

Judge to doubt and refer It for reconsideration. 

In view of S. 29 (b) of the M. B. High Court 
Judicature Act. 1949, it is clear that a Single 
Judge can entertain a doubt in respect of a Full 
Bench ruling and write to the Chief Justice for 
reconsideration of it bv a larger Full Bench. 
But in the reference the Single Judge can 
express his doubts but is not authorised to state 
that, that decision is erroneous. Chandulal v. 
Babulal. ILR (1952) Mndli B 1: AIR 1952 Mfldb 
Bba 171 (171, 172) (Pt A) (Prs 3, 5) (FB). 

®-Full Bench decision — Binding effect — 

Can be disregarded by subsequent Full Beneh of 
more Judges. 

The rule of practice laid down bv every High 
Court and now very well settled is that a Single 
Judge is bound bv a Division Bench ruling and 
the Division Bench is bound by a ruling of tne . 
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West Bengal, (1960) .3 SCR 578: (1961) 1 Ker 
LR 64: 1961 SCD 147: (1960) 1 SCJ 15: AIR 1960 
SC 936 (946, M7) (Pt C) (Prs 19, 20). 

• -Conflict of views between Full Benches of 

equal strength — Procedure. 

Where a Full Bench of three Judges is inclin¬ 
ed to take a view contrary to that of another 
Full Bench oj equal strength, the better course 
would be to constitute a larger Bench. Such a 
course becomes necessary in view of the fact that 
otherwise the subordinate Courts are placed 
under the embarrassment of preferring one view 
to another, both equally binding upon them. 
Atma Ram v. State of Punjab. 1959 SCJ 407: 
1959 Supp (1) SCR 748: AIR 1959 SC 519 (526) 
(Pt C) (Pr 12). 

-Observations of Division Bench, without con¬ 
sidering earlier decision on the point — Binding 
nature of. 

A judge, sitting singly, is not bound by the 
observation of a Division Bench which were made 
without considering an earlier decision of a Divi. 
sion Bench in which the principles o! law were 
laid down in a matter directly in issue, and he 
can follow the earlier decision which is in ac¬ 
cord with his own opinion. 1963 All \YR (HC) 
400: 1963 All LJ 620: AIR 1964 All 210 (212) 
(Pt C) (Pr 8). 

[Overruled on another point in AIR 19G5 
All 498.] 

# -Conflicting decisions — Reference to Full 

Bench — Object of. 

The object of reference to Full Bench is to 
clarify the law lor the guidance of the lower 
Courts. The existence of conflicting rulings on 
a point always puzzles and perplexes the Courts 
below who are at a loss to understand which 
decision to follow. It is desirable that the law 
should be clarified as earlv as possible. Sri Ram 
Varma v. State, 1956 All WR (HC) 395: 1956 All 
LJ 489: 1956 Crl LJ 959: ILR (1956) 2 All 551: 
AIR 1956 All 466 (471) (Pt B) (Pr 28) (FB). 

-Same High Court — Division Bench cannot 

embody in its judgment conclusion contrary to 
that of another Bench of co-ordinate jurisdic¬ 
tion. 51 Cri LJ 571: 1950 All U 155: ILR (1950) 
All 1256: AIR 1950 All 480 (482) (Pt B) (Pr 8) 
(DB). 

-Conflicting decisions — Which to prevail — 

Rule. 

If two conflicting decisions of Court cannot be 
reconciled, the authority, which is at once the 
more recent and the more consistent with gen¬ 
eral principles, ought to prevail. (1959) 2 Andh 
WR 458: ILR (1959) Andh Pro 1079: AIR 1960 
Andh Pra 101 (104) (Pt B) (Pr 12). 

• -Single Judge of Andhra High Court should 

strictly follow the rules of procedure laid down 
by the Full Bench of the Andhra High Court, 
to the effect that if there is conflict of Bench 
•decisions, a Single Judge should refer the case 
to a Bench of two Judges who may refer it to 
a Full Bench. Satyanaravana v. State of Mad¬ 
ras, 1957 Andh LT 746: (1957) 2 Andh WR 438: 
1957-1 Mad LJ (Crl) 635: ILR (1957) Andh Pra 
643: AIR 1957 Andh Pra 1027 (1028) (Pt B) 
(Pr 4) (FB). 

* -Conflicting decisions — Bench decision 

and decision of single Judge — Preference. 

Per Ramaswami, J. — (Order of reference to 
Bench): When there arc two conflicting deci¬ 
sions of the same High Court on the point in 
controversy, a Bench decision and a decision of 
a single judge, the Bench decision has got to be 
followed until the matter is further considered 
by another Bench or a Full Bench. Satyanara¬ 


vana v. Venkata Subbiah. 1957 Andh LT 369* 
ILR (1957) Andh Pra 1: (1957) 1 Andh WR 318* 
AIR 1957 Andh Pra 172 (175) (Pt A) (Pr 10) 
(FB). 

-Value of — Judgment of single Judge — 

Binding nature. 

A judgment given by a single Judge is never¬ 
theless a judgment of the High Court, and un- 
less there are strong grounds for differing from 
that conclusion, another Bench of the High 
Court would be bound to follow that decision 
even if it be a decision of a single Judge. 59 
Bom LR 1036: ILR (1957) Bora 818: AIR 1958 
Bom 62 (65) (Pt C) (Pr 6) (DB). 

-Decisions of Courts of co-ordinate Jurisdic¬ 
tion. 

Where there are two decisions of a High 
Court which seem to be apparently in conflict 
and both decisions are decisions given by 
Courts of co-ordinate jurisdiction it is open to 
the Court in a later case sitting as a Court of 
co-ordinate jurisdiction to follow anv one of 
the two decisions. 59 Bom LR 633: ILR (1958) 
Bom 667: AIR 1957 Bom 280 (283) (Pt E) (Pr 
8) (DB). 

-Decision of Division Bench Is binding on 

subsequent Benches. 

If a Divisional Bench decides a question of 
law. it is binding on subsequent Benches unless 
it is possible to distinguish the decision on the 
facts of that particular case. 51 Bom LR 830: 

ILR (1949) Bom 741: AIR 1950 Bom 94 (97) 
(Pt B) (Pr 7) (DB). 

--Supreme Court considering and explaining 

its own earlier decision — Duty of inferior 
Courts to follow later decision. 1965 (2) Crl LJ 

79: AIR 1965 Cal 348 (Pt E) (DB). 

-More than one decision of Supreme Court 

on same point — Duty of High Court Judge to 
reconcile them. 

It is no doubt true that the task of the Judges 
of the High Court becomes very heavy where 
there arc more than one decision of the Supreme 
Court on the same point, not following or over¬ 
ruling or explaining the other. The subsequent 
decision where the earlier decision has been 
explained and/or distinguished by their Lord- 
ships of the Supreme Court presents no diffi¬ 
culty. but where in the later derision the atten¬ 
tion of their Lordships of the Supreme Court to 
the earlier decision was not at all drawn oi 
where in the later decision though the earlier 
decision is noted but it is neither expressly 
overruled, explained or followed, the task of the 
Judges of the High Court becomes still heavier. 
In such circumstances it is the dutv of the 
High Court Judges to attempt to reconcile and 
harmonise all the decisions of the Supreme 
Court given on the same point, though the most 
part of their time might he occupied in attempt¬ 
ing the said reconciliation, instead of giving 
their attention to the main problem arising in 
the case. No attempt should he made by them 
by ignoring or bypassing or by not taking 
notice of all the Supreme Court decisions rele¬ 
vant on the point, however much time the hear¬ 
ing of the case might take, causing the piling up 
of the alleged arrears of work. To do the con¬ 
trary, might utmost amount to disposals but not 
decisions (1964) 1 ITJ 246: 68 Cal WN 281: 
(1964) 54 ITR 54: AIR 1964 Cal 2M (257) (P» 
B) (Pr 11) (DB). 

-Earlier Privy Council decision laying down 

law giving good reasons — Later decision ex¬ 
pressing contrary view — Which prevails. 

When an earlier Privy Council decision la>* s 
down the law and legal principles by giving 
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vered per incuriam is not binding on a court of 
co-ordinate jurisdiction. 

The doctrine of binding precedent of a co¬ 
ordinate court is not absolute, in its applicabi¬ 
lity. It does, however, rest strongly on the 
principle of comity which requires uniformity 
ol decisions of courts and certainty about the 
law. Precedents of a court ot co-ordinate juris 
diction should be respected and followed unless 
there is strong permissible reason for not doing 
so, for instance, in case ot a decision delivered 
incuriam. It is not, however, every relevant con¬ 
sideration or aspect or fact ol a question or 
point lor determination about which there may 
have been some mistake or misapprehension or 
which might have been overlooked by the court 
which decided the question or point that can be 
regarded as adequate ground for treating the 
decision as per incuriam. (1960) 1 GuJ LR 242: 
(19G1-G2) 21 FJR 573: (1962) 2 Lab U 194: 
AIR 1961 GuJ 22 (26) (Pt C) (Prs 10. 11) (DB). 

[Overruled on another point in AIR 1962 SC 
1500.] 

•-Authority of Division Bench. 

It is not within the power of a Division 
Bench of a High Court to sit in appeal on the 
judgment or orders passed bv a previous Divi¬ 
sion Bench. 52 Cri U 487: AIR 1951 Hyd 74 
(74) (Pt B) (Pr 3) (DB). 

O-Full Bench decisions of same High Court 

— So far as the same High Court and inferioi 
Courts are conerned, they are bound by the 
later ruling of a Full Bench consisting of 
more Judges, till a superior Court sanctions 
one as good law and overrules the other. 
Chandulal v. Babulal, ILR (1952) Madh B 1: 
AIR 1952 Madh B 171 (173) (Pt B) (Prs 8, 9) 
(FB). 

-Single Judge differing from decision of 

another single Judge — Duty to refer to larger 
Bench. 

A Judge has always the right of expressing 
his own opinion and indicating that he is not in 
agreement with an authority binding on him. 
but he is nevertheless in duty bound to follow 
it. A Single Judge differing from a decision of 
another Single Judge in a previous case should 
refer the case to a larger Bench instead ol 
deciding the case in accordance with his own 
view. The same procedure should be followed 
bv a Division Bench if it is inclined to disagree 
with an earlier decision of another Division 
Bench on a question of law. 1963 Jab LJ 390: 
1963 (2) Cri LI 375: 1963 MPU 429: AIR 1963 
Madh Pra 276 (281) (Pt B) (Pr 13) (DB). 

-Division Bench of High Court — If it is 

of contrary opinion to that of another division 
Bench of same High Court has power and duty 
only to make a reference to Full Bench. ILR 
(1964) 1 Mad 327: (1965) 1 Mad LJ 486: (1965) 
Mad U (Cri) 258: 1965 (1) Cri LJ 714: AIR 
1965 Mad 225 (230) (Pt C) (Pr 12). 

-Single Judge — Judgments of — If binding 

on another Judge of same High Court. 

A judgment of a single Judge of the High 
Court is binding on another single Judge of 
that High Court and if the latter is not inclined 
to agree with it, he should refer the matter to 
a Division Bench or place the papers before the 
Chief Justice for further orders. (1958) 2 Mad 
LJ 501: 72 Mad L\V 665: ILR (1959) Mad 149: 
AIR 1959 Mad 75 (75, 76) (Pt B) (Pr 3) (DB). 

-Authority of — Bench decision — A point 

cannot be overruled bv Bench of co-equal autho¬ 
rity. 7ft Mad L\V 715: 1957 Mad WN 558: 

(1958) 28 Comp Gas 71 :ILR (1957) Mad 1058: 


(1957) 2 Mad U 517: AIR 1957 Mad 702 (711) 
(Pt E) (Pr 27) (DB). ‘ 

®-Two conOicting Full Bench decisions — 

Effect — Civil P. C. (1908), Pro. 

Per Knghava Kao J.: — The lact that a Full 
Bench decision of four Judges lias not been ac¬ 
cepted bv another Full Bench of four Judges 
does not certainly show that the former has 
ceased to be and that the latter has, in its place, 
become binding authority on the point, ft or 
does the mere fact that later Divisional Benches 
have accepted the later Full Bench ruling and 
refused to consider themselves hound bv the 
earlier Full Bench ruling make any difference 
to the continuing existence of the conflict bet¬ 
ween the two Full Bench decisions unless one 
of them is upheld and the other overruled 
formally and in an appropriate manner. If there 
are two conflicting Full Bench decisions of 
equal strengh on any point, it is necessary that 
the conflict should he submitted to fuller Bench 
for determination in any case in which the ques¬ 
tion on which the conflict exists does arise for 
decision. If this course is not adopted, courts 
subordinate to the High Court are left without 
guidance as to which Full Bench ruling to 
follow and which to reject. Pernmanayakam 
Pillai v. Sivaraman. (1952) 1 Mad LJ 308: ILR 
(1952) Mad 835: AIR 1952 Mod 419 (453) (PI B) 
(Pr 80) (FB). 

-Decision of Division Bench Is binding on 

another Division Bench. 

The decision of a Division Bench is binding 
on another Division Bench as much as it is 
binding on a single Judge. A Division Bench 
cannot pronounce on the correctness of a deci¬ 
sion of another Division Bench. If it is neces¬ 
sary to reconsider a Division Bench ruling the 
only course open to a Division Bench is to 
make a reference to the Chief Justice with a 
recommendation that the case he placed before 
a Full Bench. AIR 1943 Nag 340 (FB). ILR 
(1956) Nag 63ft: AIR 1956 Nag 115 (117) (Pt B) 
(Pr 11) (DB). 

-Desirability of avoiding conflicting decisions 

by Single Judges. 

If a single Judge of a High Court finds that 
the decision ol another single judge reported or 
otherwise, has taken a view which does not com¬ 
mend itself to that Judge, the best course to follow 
is to refer the case for decision bv a larger 
Bench and bring it to the notice of the Chief 
Justice. Otherwise, there is the danger of con¬ 
flicting precedents confusing the subordinate 
judiciary. ... . 

The view taken bv a single Judge is either 
correct or otherwise. If it is correct it has got 
to be followed bv another single Judge or even 
by a larger Bench. If it is erroneous, then the 
proper course is to have that opinion revised 
bv a larger Bench, so that the subordinate judi¬ 
ciary mav know where they stand. The most 
essential quality of precedents is that they 
should render the law clearly ascertainable b V 
lawyers who advise litigants and not to add to 
the confusion, which very often does arise as a 
result of conflicting decisions given by sing* 0 
Judges. 1952 Nag LJ 488: ILR (1952) Nag 453: 
AIR 1953 Nag 38 (39) (Pi B) (Pr 7) (DB). 
-Conflicting decisions of Courl ol co-ordi¬ 
nate Jurisdiction — Civil P. C„ I’re. 

In cases of conflicting decisions of Courts ol 
co-ordinate jurisdiction a Court is entijled " 
take its own view. AIR 1939 Bom 2;7. I' 01 • 

1952 Nag U (Notes) 83. 

-Division Bench decision — Binding 

A subsequent Division Bench cannot demte 
wrong the view of law expressed ‘by *n Earlier 
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Division Bench. Normally Hie question should 
be referred to a Full Bench. 

Held, however, that since the earlier Division 
Bench had no! discussed the law and its atten¬ 
tion was not invited to Section 32 (2) of the 
Evidence Act and the observations therein were 
based merely on the concession of the counsel, 
it was not necessary to refer the case to a Full 
Bench. 3! Cut LT 823: ILK (19651 Cut 403: 1966 
CrI LJ 45: AIR 1966 Orissa 21 (22) (Pi B) (Pr 
6) (DB). 

—Decision of High Court in writ proceedings 
is binding on parties — As regards persons not 
parties to proceedings, it becomes a valuable 
precedent on any disputed point of law not 
merely as a guide but as an authority to be 
followed bv all Courts ot co-ordinate or inferin 
jurisdiction administering the same system until 
it is overruled by a Court of superior juris¬ 
diction or bv a validly enacted statute. AIR 
1960 Orissa 46 (53) (Pt C) (Pr 13) (DB). 

[Reversed on another point in AIR 1962 SC 
945.] 

-Same High Court — Decision of Division 

Bench — How far binding on later Division 
Bench. , 

A Division Bench of a High Court cannot 
overrule an earlier decision of another Division 
Bench of the same Court. But where the deci¬ 
sion of the previous Bench was not based on 
complete unanimity between the two Judges who 
constituted that Bench, it will be open to a 
Inter Division Bench to examine the same. 
Moreover, even a Division Bench decision of the 
Court may have to be ignored if it is subse¬ 
quently found that it was based on a failure to 
lake into consideration the principles laid down 
by the Supreme Court. ILR (1956) Cut 573: 22 
Cut LT 419: 1957 Crl LJ 78: AIR 1957 Orissa 10 
(14) (Pt D) (Pr 17) (DB). 

--Division Bench cannot overrule or doubt 

decision of another Division Bench. (1949) 17 
ITR 247: AIR 1952 Orissa 109 (110) (Pt B) 
(Pr 12) (DB). 

--Two conflicting decisions of Division Bench 

zr Earlie r decision prevails. AIR 1955 Pat 124. 
Rel. on. ILR 39 Pat 909: AIR 1981 Pat 178 (186 

J* (Pl B) < Prs 6I ’ 69 ’ 82 ’ 86) 

(DB). 

-Division Bench cases — Earlier and later 

decisions — Conflict — Rule. 

Where an earlier decision of Division Bench 
was in conflict with the decision in a Division 
Bench case of later date but the Inter case was 
in conformity with other Division Bench cases 
decided even prior to the earlier case and those 
decisions had not been considered in the earlier 
case: 


Held, that the earlier Division Bench decision 
was not binding on the Court. AIR 1958 Pal 
577 (578) (Pt B) (Pr 6). 

-Conflicting decisions — Preference. 

If ther-e are hvo conflicting decisions of Divi- 
Sl0n Benches of a High Court, the opinion ex. 

in£r SC m n* «!? m S o ^L vi *51 0n Bcncb musl Prevoil 

m A,R »“ ™ 

-Decision of Division Bench — Another Divi. 


sion Bench cannot pronounce on correctness ol 
such decision. AIR 1056 NUC (Pot) 1609 (DB). 

380] e,rUled ° n nno,hcr poinl in A,R 1958 Pn! 

-Conflicting decisions — Duly of Court. 

The view that in case of conflict of opinior 
the Courts in Pepsu arc to prefer the Punjab 
view is not correct. When a question of law or 
[Vol. 12.] Fn.D. 42. 


which judicial opinion is not uniform comes up 
for decision, the Courts must apply their own 
mind to the question before them, arrive at the 
their own conclusions and give reasons for the 
same. Assistance may of course be derived from 
decided cases, but it is for the Courts to give 
reasons for following a particular view express 
ed in a particular case. 1950 Crl LJ 100: AIR 
1956 Pepsu 1 (2) (Pt C) (Pr 9) (DB). 

-A single Judge differing from a decision ol 

another single Judge in a previous case on a 
question of law should refer the case to a lar¬ 
ger Bench instead of deciding the case in 
accordance with his own view. AIR 1960 SC 936, 
Foil. 60 Pun LR 109: ILR (19M) 1 PunJ 581: 
1965 (2) Crl U 237: AIR 1965 PunJ 337 (338) 
(Pt B) (Pr 4) (DB). 

-Conflicting decisions — View adopted con¬ 
sistently has to be given due weight. 1965 Cur 
LJ 330 (PunJ). 

-Conflicting Single Bench decisions — Prac¬ 
tice — Grover, J., In order of Reference. 

It would create a good deal of difficulty foi 
the subordinate Courts if conflicting decision* 
are given bv Single Judges. When a Single 
Bench differs from a previous decision ol 
another Single Bench the matter should be 
referred to a larger Bench for final decision 
AIR 1960 SC 1118, Applied. 65 PunJ LR 328: 
AIR 1963 PunJ 494 (494) (Pt A) (Pr I) (DB). 

I -vision of single Judge — Reference to 

larger Bench — Practice. 

It is true that a single Judge of a High Court 
should ordinarily follow other single Bench 
decisions and that in case the former does not 
agree with the view taken therein he should 
rercr the mailer to a larger Bench. Where 
however though there were single Bench deci¬ 
sions holding that there was inherent power of 

\Vh?rL VC ^ n V n lhe lribuna,s un der the Motoi 
marJff 1 * C - t £ erc . wos t no grave or serious 
manifest injustice in the matter and there was 
therefore no occasion for the exercise of the 

wrii rC I» 0 »in\7 p °wer of granting a prerogative 
din JI5 } Xh ?i ordcr of review * the High Court 
fhJ 1 re Cr ,hc T l,er to a larger Bench and 
Authnri. V s rcma U ded ba <*k to the Appellate 
«»•!!> f ° r considering the whole matter over 

96? (P. B) (P, 7 " 8841 A,R 1963 Pu °J 92 (H 

—Authority of — Extent of — Judge dl, 
I™ Judgment of single Judge of lhe 

s-tg?.®r ~ q " i, " od sbo “ M L 

saSesarr' & »'sw 

laid down by 0 single °! ! he lnw 

another single Judrr* #h 0 Udfie 4 . s doubted by 
hesilalingly be referred J C ft u° ,,er D should 
nuthoritntive decision When a t£ Cr , Ben , ch for an 
lion laid down in the earner , leRa pr °P° si ' 
n-ct with the law liid down bv 0 . 0 h ? j n COn ' 
superior Court or bv a Inmie n v h,Khcr or 
High Court, the more nulhnriP',- Ch , of ,he sn ™ 
doubtedlv commands greafer resn® , dccisi ? n un ' 
nly. being binding on C both . and prio ’ 

except,on is when a decision^ Ur,S ' Ano,her 
ordinate jurisdiction dc?emhL f “ C0l ! r . 1 of CQ ‘ 
i^onnm. AIR m 0 sc Z r . s °meth,ng per 
LR 236: ILR (1082) l P J 7 J d <>«• « PunJ 
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Powers of Bench of High Court — Has no 
jurisdiction to sit in judgment on decision of 
another Division Bench. AIR 1958 SC 143. Foil. 

AIR 1960 Punj 521 (5231 (Pt A) (Pr 71 (DB). 

-Decision of single Judge — Binding effect. 

It is true that strictly speaking one Single 
Judge is not hound bv the decision of another 
Single Judge, but a Judge ought in the interest 
of consistency to follow a decision of Court of 
co-ordinate jurisdiction as to the construction 
of an Act of the legislature. 61 Pun LR 208: 
AIR 1959 Punj 206 (2081 (Pt B) (Pr 4). 


8 (F). Special Bench. 


-Authority of Special Bench decision, whe¬ 
ther has same binding force as that of a deci¬ 
sion of a Full Bench constituted under the Ap 
peltate Rules for resolving conflict of opinion 
(Quaere). 1956 Andh \YR 360: 1957 Crl LJ 930; 
AIR 1957 Andh Pra 456 (457) (Pt A) (Pr 3) 
(DB). 

#-Full Bench decision of three Judges Is not 

binding on subsequent Special Bench consisting 
of three other iudges of the High Court. 

A Full Bench decision bv three Judges of the 
High Court will certainly be a binding authority 
on a Division Bench of the High Court but a 
Special Bench consisting of three other Judges 
of the High Court is not bound bv that decision 
though that decision is entitled to great respect 
and the question can be examined bv this Bench 
apart from the decision of the Full Bench 
Jyotish Chandra Nath v. Ejdani Men Majumdar. 
ILR (1963) 15 Assam 173: AIR 1963 Assam 49 
(51) (Pt A) (Pr 4) (SB). 

•-High Court — Special Bench of five 

Judges — Decision by — Authority of. 

A decision of a Special Bench of the High 
Court, though consisting of five Judges, has only 
the authority of a decision of a Division Bench 
and not that of a Full Bench. Dhirendra Nath 
Bera v. Nurul Iluda, 56 Cal \VN 1: 52 Crl LJ 
1226: ILR (1952) 2 Cal 390: AIR 1951 Cal 133 
(135, 136) (Pt B) (Pr 18) (FB). 

-Special Bench decision — Majority view 

expressed In separate Judgments — Ratio of 
majority decision. 

Where the majority view of the Special Bench 
on the question referred, is taken by four (A. B. 
C and D) of the five Judges composing the 
Bench, but two judgments arc delivered bv the 
Judges composing the majority, one judgment 
delivered bv A, with which B and C fully concur, 
and the other judgment by D, unless it can in- 
shown that the reasoning which D has given is 
adopted bv the other three Judges (A. B and Cl. 
that reasoning cannot be regarded as constitut 
ing the ratio of the majority decision of the 
Special Bench. The ratio of the decision has 
to be found in the judgment delivered by A. 
(1963) 4 GuJ LR 405: AIR 1963 GuJ 80 (87) 
(PI C) (Pr 15) (DB). 

8 (G). Pre-Conslltutlon decisions. 


m -Precedents — Decision of predecessor 

Court — Decisions of erstwhile Hyderabad High 

Court. ^ . # 

Whether or not the present High Court or 
Hyderabad is bound to follow the decisions of 
the erstwhile Hyderabad High Court, they are 
entitled to the highest weight. Molugu Paniah v 
Molugu Ramanathan. ILR (1953) Hyd 762: AIR 
1954 Hyd 66 (70) (Pt B) (Pr 20) (FB). 

-Dcccslon of predecessor Court — Ruling of 

Prc-Constitullon Slate High Courts. 


Decisions of the former Travancorc and 
Cochin High Courts are only of persuasive value 
lor the post.Constitution High Court of Travan¬ 
corc and Cochin and those decisions do not bind 
it. ILR (1953) Trav-Co 206: 1953 Ker LT 430; 
AI^R) 1953 Trav-Co 283 (285) (Pt D) (Pr 10) 

9. Duty of Subordinate Courts and Tribunals. 


-Duly of subordinate Courts. 

Subordinate Courts are bound to follow im¬ 
plicitly the decision of their own High Court — 
AIR 1946 All 509. Rel. on. 1966 All WR (HC) 
155: 1960 All Cr R 125: 1960 All LJ 216. 

-Lower Court to follow ruling of High 

Court specifically dealing with the point and 
not those impliedly dealing with it. See Civil 
P. C. (1908), Preamble. AIR 1954 AH 486. 


-Subordinate Courts — Duty to follow ruling 

of High Court. 

When there is a specific ruling dealing with 
the point, the Sessions Judge is not justified in 
following the other cases which only impliedlv 
accepted that point. The principle always is that 
a decision of the High Court is a ruling on a 
point which is specifically decided in that case 
and where such a specific decision is available 
cases, in which action may have been taken con¬ 
trary to that view, should not be followed. It is 
only when there is no specific decision bv the 
High Court that it may be possible for the 
lower Courts to follow the course adopted bv 
the Court impliedly in other cases. 1954 All WR 
(HC) 175: 1954 All LJ 185: 1954 Crl U 1031 1 
AIR 1954 All 486 (486) (Pt A) (Pr 2). 

• -Duly of subordinate Courts. 

Subordinate Courts are hound to follow bench 

decisions of their High Court even if they do 
not agree with it. Bankev Lai v. Babu, 1953 All 
U 349: 1953 All WR (HC) 293: ILR (1953) 2 
All 299: AIR 1953 All 747 (748, 749) (Pt C) 
(Pr 15) (FB). 

-Magistrate Is bound to follow authority of 

his High Court — Disregard of authorl (3 
amounts to Insubordination. 

A Magistrate is bound to follow the nuth* 
oritv of the High Court to which he is subordi- 
nate. Whenever, therefore, he is called upon to 
decide a question of law it becomes his duty to 
ascertain whether any pronouncement of the 
High Court exists on the point. Omission to do 
so is as much dereliction of duty as omission 
to refer to sections of the statute. The disregard 
of authority is, however, something still more 
objectionable. It amounts to an act of insub^ 
ordination. 51 Crl U 436: 1949 All U 413: ILR 
(1950) All 935: AIR 1950 All 134 (137) (Pt B) 
(Pr ID. 

-Practice — Duty of Bench and Bar — Sub 

ordinate Courts must refer to decisions binding 
on them — Bench and Bar must keep them¬ 
selves informed of march and progress of law. 
both statutory and case law — They should 
read law reports regularly — When ignorance 
of law is no excuse in case of illiterate person, 
it is much more so with them who are con¬ 
cerned with administration of law. (1954) 2 Maa 
LJ (Andh) 195: 10M Andh LT (Civil) 163: AIR 
1955 Andhra 49 (54) (Pt E) (Pr 27) (DB). 

[Overruled on another point in AIR 
Andhra 87, Reversed on another point in Ain 
1961 Andh Pra 430.1 

• -Special Tribunal — Duty of. , 

Income-tax tribunal is bound bv decision ot 
High Court to which reference lies, unless in 
decision was overruled or modified: Per R 
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Labhaya. J.— Proper course for tribunal is l« 
follow the ruling and llien make a reference to 
the High Court at the instance of the Commis¬ 
sioner if it fell aggrieved bv the decision. Sm. 
Jyotikana v. Commissioner of Income-tax. 
Assam, (1954 ) 26 ITR 424: AIR 1954 Assam 113 
(115, 116) (Pt A) (Prs 4, 7) (SB). 

[Reversed on another point in AIR 1958 SC 
19.] 

-Supreme Court considering and explaining its 

earlier decision — Du tv ol inferior Courts to 
follow later decision. 1965 (2) Cri LJ 79: AIR 
1965 Cal 348 (DB). 

-Decision of High Court — Binding nature of 

— Subordinate Courts and Tribunals, duly of, to 
follow. (1965) 69 Cal \VN 249. 


-Interpretation of provision of section of 

statute by Judge — It has a binding force and 
due weight must be given to U In subsequent 
cases — Precedent. 


If a particular ease has interpreted the pro- 
visions of a particular section of a statute who 
ther it is in course ol a civil proceeding or in 
course of a criminal prosecution the interpreta- 
(ion so put will have a binding force and a due 
weight mav be given to the cited of such in- 
terpretation by Judges who are confronted 
with similar .questions in subsequent cases coin 
ing up before them lor determination. f64) 68 
Cal M N 974. 


-Special Tribunal — Duty of Income-tax Tri¬ 
bunal — (Income-tax Act (1922), S. 33). 

The Tribunal cannot disregard the decision 
in a case arising in the State of West Bengal. 
I Is clear duty is to follow it. irrespective of what 
views it might itself hold and leave it to the 
Commissioner to bring up the matter on n re 
fcrence to the High Court, if he was so advised. 
(1953) 24 ITR 70: 92 Cal U 94: AIR 1954 Cal 
225 (231) (Pt I) (Pr 19) (DB). 


-—Extent of authority — Earlier and later deci¬ 
sions. 


A judicial decision on a question of law is nol 
a piece of legislation but only an exposition or 
correct interpretation of what the law on the 
.subject is. The lact that there was n previous 
judicial decision in which another view was 
taken does noljuuke- the view taken in the latci 
decision a fresh piece of legislation. The later 
decision only .savs what the correct law is and 
amounts* in died onlv to a pronouncement that 
Iho earlier case was decided wrongly. Therefore, 
the subordinate • Courts would be acting wrongly 
in not following the Inter decision. 1958 KLT 
83: 1958 Her LJ 83. 


:-Tendency to refer decisions of olher High 

Courts to decisions, of one's own High Court de¬ 
precated. 


The growing tendency on. the part of the sub¬ 
ordinate Courts as well (is of the lawyers to take 
recourse lo Iho decisions of other High Courts in 
matters covered bv decisions of their own High 
V«2 , . rl nil 31 be deprecated. Madli BLJ 1056 HCR 

AIR * 956 Madh Bba 44 * 47 * ( Pl B ) (Pr °) 

(Do), 

t 

——Contempt of Courts Act (1926). S. 1 — Criti- 
asm. of High Court's decision by inferior judi. 

, ( 0fTlc o er «r Magistrate - Amounts In con 
lempt. See Conlcmnt of Courts Ad f W 
tipn'l. AIR 1953 Madh Bha 00. '' - 


- -^Subordinate Courts are hound lo follow deci¬ 
sions of the High Court. 1965 Mah LJ (Notes) 
108. 

-Binding uature of — Disregard of — Effect. 

When the High Court interprets a statutory 
provision and declares the law it is binding on 
all the administrative officers and they are 
obliged In follow it. Where the Regional Trans- 
port Authority indulged in sort of juggling in 
order to by pass Hie two decisions of the High 
Court the attempt was held condemnable. (1964) 
2 Mad LJ 305: 1964 Mad \VN 466: ILR (1965) 1 
Mad 376. 

Conflict between decisions of High Court 


— Rule to be adopted by subordinate Courts. 

The normal rule as to the precedents is that 
subordinate Courts are bound, in the absence ol 
anv decision of the Supreme Court, to follow the 
decision of the High Court to which they are 
subordinate. Where, however, there is a con. 
diet between two decisions of the High Court, 
Ihc rule to be adopted is as follows. Where the 
conflict is between the judgment of a single 
Judge and a Bench or between a Bench and a 
larger Bench, the decision of the Bench or the 
larger Bench, ns the case mav he. will have to 
be followed. But where Hie conflict is between 
two decisions both pronounced bv a Bench con¬ 
sisting of the same number of Judges and the 
Subordinate Court after a careful examination o) 
Hie decisions comes to the conclusion that both 
of them directly apply to the case before it, it 
will then be at liberty to follow that decision 
which seems to it more correct, whether such 
decision be the later or the earlier one. To en¬ 
able the subordinate Court to do so, the two 
apparently conflicting decisions must directly re 
late lo and expressly decide the question that 
arises before the Court; otherwise a Subordinate 
, ur should follow that ruling which speciflcal 
lv deals with the point. Rama Subbarayalu 
Rengammal. 1962 Mad WN 489: ILR 
TO Mad 1001: 75 Mad LW 452: (1962) 2 Mad 

(fb? 18: AIR 1982 Mnd 450 (452) (P| A > ( p| * 4 ) 

—Disregard of decisions. 

J™*™' ° f . de F isions which arc binding would 
evcn dereliction of duty 1956 r. i i 

gg “ “I LW 788: !956 AH WR SSpUm! 
(Pr 5 23) 2 SS. 4 * AIR 1966 Mad 638 f640) (P| F) 

-Disregard of reporled decisions. " 

POrtVthe 1 |S"- U *V* ffabl^Sf-tS 

(Pr 9). • 1056 Mad 452 ( 463 ) (Pt C) 

reported' SSci*tS2' di S ft, 5 1 - SS" r,a P^Wrd ol 

amounts to net of °H'- cclionnble nncl 

NUC (Mad) 433 f ,n#ul >®«iin*Iion. AIR 1956 

—-Subordinate Courts - Duly of 

nritv'of hi-^Tllch'cour^nndV" ( 0 / ln ' v thc nu, h 
himself informed of il„. dl ls his duty to keep 

tons, his ownHigh CSS*' fW* • d ° cisions ' of *>' 

ns much dereliction of dutv nT'oi? , to do 50 44 

HI 
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Madras Buildings (Lease and Ren! Control) Ael, 
S. 13. AIR 1953 Mad 351. 

•-Decision of superior Court — Binding effect 

— Extent. 

Per Mudholkar J. : — Where a decision of a 
superior Court is based upon more than one ground 
or supported by more than one reason, it is not 
open to an inferior Court, which is bound to 
ioIIow its decision, to treat either of the reasons 
given as an obiter. Laxmibai v. Stale of M. P„ 
1951 Nag U 377: ILR (1951) Nag 563: AIR 1951 
Nag 94 (117) (Pt G) (Pr 167) (FB). 

[Held overruled on another point bv AIR 
1951 SC 332 in AIR 1953 Nag 58.1 

-Subordinate Courts — Duty of. 

Courts are bound implicitly to follow the deci 
sions of the High Court to which they are sub¬ 
ordinate. To render a decision of the High Court 
binding upon the Subordinate Courts, it is un¬ 
necessary that it should have been reported. An 
unreported decision is not anv-thc-less authority. 
To enable a Subordinate Court to find the law as 
laid down by the High Court, the production of 
a certified copy of the judgment is enough. ILR 
(1953) Trav-Co 905: 1954 KLT 941: AIR 1954 Tray- 
Co 226 (229, 230) (PI G) (Prs 12, 14) (DBJ. 

-Subordinate Courts — Duty of. 

There is a duty on the part of the judiciary to 
keep themselves informed of the current decisions 
of at least the High Court to which thev are sub¬ 
ordinate. AIR 1947 Mad 106, Ref. 1950 TCLR 
398: AIR 1952 TC 92 (94) (Pt B) (Pr 6) (DB). 

10. Decisions of other High Courts. 

-Single Judge ruling of its own High Court 

should be followed and not later Division Bench 
ruling of another High Court. ILR (1954 ) 2 All 
23: 1953 All LJ 221: 1953 Cr LJ 1255: 1953 “All 
WR (HC) 302: AIR 1953 All 523 (523) (Pt B) 
(Pr 2) (DB). 

O-Unreported decision of another High Court 

cannot ordinarily he the basis for referring points 
finally decided bv Division Bench of the Andhra 
High Court to a Full Bench. Satyanarayana v. 
State of Madras, (1957) 2 An WR 438: 1957 Mad 
U (Crl) 635: AIR 1957 Andh Pra 1027 (1028) 
(PI B) (Pr 4) (FB). 

-Practice of Bombay High Court is to fall in 

line with decisions of other High Courts in the 
matter of interpreting Income-tax Act which is 
an all-India Act. But when it finds that a 
view is taken which is contrary to the provision 
of a section of the Income-tax Act, it cannot fall 
in line with such a view. More than authorities 
it is its duty to give effect to the provisions of 
the Act itself and when these are clear, no 
authority can persuade it to take a contrary view. 
(Civil P. C. (1908). Preamble). (1956) 29 ITR 
903: 58 Bom LR 697: ILR (1956) Bom 648: AIR 
1056 Bom 321 (323) (Pt C) (Pr 6) (DB). 

-Rival views — That which gives Court wider 

powers to remedy defects and meet ends of jus- 
lice should be followed. 1962 Kosh LJ 115: AIR 
1963 J and K 10 (10) (Pt B) (Pr 2). 

-Conflict of decisions of different High Courts 

— Law to be followed — Practice In Hutch. 

In Hutch, the decisions of the Bombay High 
Court ore usually preferred where there is a con. 
diet of opinion with the other High Courts and il 
a Court differs from that High Court it is desir¬ 
able to state briefly the reasons for it. AIR 1952 
Hut 14 (14) (Pt A) (Pr 5). 

-Decision of other High Court to be followed 

In the absence of any conflicting decision of M. P. 
High Court. 


The executing .Court refused to follow a case 
direct on the point on the ground that it was a 
decision of another High Court. 

Held, that the question of following or not fol¬ 
lowing decisions of another High Court arose 
only when (here was a conflict between the deci- 
sions of M. P. High Court and the decisions of 
other High Courts. In the instant case no conflict 
existed so the decision of other High Court was 
to he followed. 1962 MPLJ (Notes) 302. 

-Different High Court — Decision of— Value 

of. 

The Courls should ordinarily follow a decision 
ol an other High Court in mailers such as income- 
lux when it is desirable to lay down a common 
policy. But where the wording of the section is 
not clearly in favour of a decision against the 
tax payer and it is. to say the least, a case ol 
doubt, the statute has to he interpreted in favou: 
of the subject when the Court is dealing with a 
case of fiscal enactment. AIR 1946 Nag 216, Ref 
35 Mys U 39: (1955) 27 ITR 549: ILR (1955) Mys 
20: AIR 1955 Mys 49 (58) (Pt C) (Pr 26) (DB). 

[Reversed on another point in AIR 1958 
SC 795.] 

11. Judicial Commissioner's Court at Ajmer. 

-Practice of Judicial Commissioner's Court at 

Ajmer — Practice at J. C.’s Court at Ajmer, in 
rase of difference of opinion between High 
Courts, is to follow the views of the Allahabad 
High Court. AIR 1954 Ajmer 82 (82) (Prs 2, 3). 

12. Andhra and Madras High Courts. 


-Decisions of undivided Madras High Court — 

Binding on Andhra Pradesh High Court. (1964) 
2 Andh WR 337: ILR (1966) Andh Pra 616: AIR 
1965 Andh Pra 8 (9) (Pt B) (Pr 2). 

-Decisions of Madras High Court before 5-7- 

1954 are binding on Andhra High Court. 

The High Court of Andhra is bound bv the 
decisions of the Madras High Court delivered be¬ 
fore 5th July, 1954, not only on the ground that 
the High Court of Madras and the High Court of 
Andhra were of co-ordinate jurisdiction, but also 
on the ground of stare decisis: AIR 1955 
Andh 87: 1955 An WR 150 (FB). Foil. (1961) 
1 Andh WR 202: 1961 Andh LT 233: ILR (1961) 
1 Andh Pra 499: AIR 1961 Andh Pra 305 (307) 
(Pt A) (Pr 6) (DB). 

9 -Decisions of Madras High Court before 51b 

July, 1954 — Binding effect on Andhra Pradesh 
High Court — Decision reversed by Full Bench 
decision of Madras High Court after tnaugura- 
lion of Andhra High Court — Effect — Value 
of Full Bench decision — Reference to Full 
Bench of Andhra Pradesh High Court. 

In the Order of Reference— Bench decision of 
the Madras High pronounced before 5th July. 
1954, is binding on the Andhra High Court. A 
precedent overruled is definitely an( * formally 
deprived of all authority. It becomes null and 
void like a repealed statute. If the judgment ora 
Division Bench of the Madras High Court is re¬ 
versed bv a Full Bench of that High Court aftei 
5th July, 1954, the Division Bench of the Andhra 
Pradesh High Court might, if thev agree M 
the decision of the Full Bench refer Jc "aatter 

10 a Full Bench of the Andhra Pradesh H gn 
Court: AIR 1955 Andhra 87; 1955 Andh WR 150 
(FB). Rcl. on. 

Per Full Bench - Full Bench decision of the 
Madras High Court after the i n «rrura1 1 °n of the 
Vndhra High Court is not a binding authoniv 
on the Andhra (now Andhra Pradesh) High 
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Court, though of great persuasive cfTcet. Thenka 
Vccriah v. Thammisetti Nagiah, (1959) 2 Andh 
WR 166: 1959 Andh LT 634: AIR 1959 Andb 
Pra 547 (546, 549) (Pt B) (Prs 3, 4, 8) (FB). 

-Conflict between the two Division bench dcci 

sions of Madras High Court — Andhra High 
Court is not bound to refer it to Full Bench — 
UR 1940 Mad 356; (19401 1 MU 400 (FBI. Foil 
(1958) 2 Andh \VR 608: ILR (1959) Andh Pra 
227. 

-»Value of — Andhra High Court — Prior 

bench decisions standing side bv side conflicting 
with later Bench decisions of Madras High Court 
— Andhra High Court not hound to refer matte? 
to Full Bench but is entitled to prefer and follow 
later decisions of Madras High Court which arc 
in accordance with legal principle — AIR 1955 
Pal 124, Diss. (1958) 1 An WR 40: ILR (1958) 
Andh Pra 54: 1958 An LT 449: AIR 1958 Andh 
Pro 218 (221, 222) (Pt D) (Prs 13. 14) (DB). 

-Decision o! Bench — Value of. 

A decision of a Division Bench of the Madras 
High Courl delivered before 5th Julv. 1954. is 
binding on the High Court of Andhra Pradesh 

(1958) 33 ITR 123: AIR 1958 Andh Pra 143 (144) 
(PI C) (Pr 3) (DB). 

-Conflict between two bench decisions of 

Madras High Court — Duty of single Judge of 
Andhra High Courl. 

The decisions of Ihc Madras High Court ren 
dered before 5th Julv, 1954. are binding upon 
[he Andhra High Courl and if there is a conflict 
between two binding Bond) decisions, it should 
be resolved bv a Full Bench. It is not open to 
a Single Judge to prefer to follow "the Bench 
decision which is in accordance with justice and 
legal principles’*. 1955 Andhra WR 150; AIR 1955 
Andhra 87 (FBI. Foil. 1958 Andhra WR 1082: 
ILR (1958) Andh Pra 1076: AIR 1957 AP 981 
(984) (Pt C) (Pr 10) (DB). 


-Conflict between decisions. 

When there is a conflict between two Bench 
decisions of the Madras High Court rendered 
before 5-7-1954, it is open to Ihc Andhra High 
Court to prefer and follow the Bench decision 
which is in accordance with justice and legal 
.l^Andh LT (Civil) 243: 1955 Andh 
VR 271: AIR 1955 Andhra 216 (217) (Pi C) 
(Pr 9). 

[Reversed in AIR 1957 Andh Pra 981.1 

• Decisions of Madras High Court delivered 

Amifc ° J !?* . ,964 ’ how ,nr b,nd, n* on 

n..uji a .i H Rh £ 0ur , ~ Courts of co-ordinate 
Jurisdiction — Meaning of. 


Per Full Bench— The binding nature of the 
precedents of one Court on another depend- 

upon whether such Courts arc Courts of co-or- 
dinatc mrisdiction or not. Co-ordinate jurisdic¬ 
tion does not connole the same idea as concur 
rent jurisdiction or simultaneous jurisdiction II 
bc , inappropriate to call a successor 
Court a Court of co-ordinate jurisdiction with 
Us predecessor, if their jurisdictions at the point 
of tunc they exercised it are similar to or co¬ 
„ J h *. ,cs ' 10 as «rtain whether two High Courts 
' nr w !!? C c0 0r(1,na,c jurisdiction or not is 
whether the two Courts are of equal rank and 

jurisdiction 0 ' M,,horilv 

The Andhra High Court is in a real sense «n 
‘he Madras High Court exercising the 
same lurisdiclion and administering the same 
laws which the Madras High Court had excrcTs 
ed before the 5lh July. 1954, in the territories 


included in the Andhra Slate. To use a con¬ 
venient terminology, Ihc Andhra High Court mnv 
he treated one succeeding to the High Court 
of Madras and exercising all the powers and ad¬ 
ministering the same law which Ihe Madras 
High Court exercised in the territories comprised 
in the Andhra Stale. The Andhra High Court 
and the Madras High Court prior to 5th Julv, 
1954. are therefore. Courts of co-ordinate juris 
diction; even if the two High Courts are deemed 
In he not Courts of co-ordinate jurisdiction, the 
Andhra High Court shall follow the Madras deci¬ 
sion on the principle of stare decisis in the same 
manner that Ihc Madras High Court follows its 
own decisions and subject to Ihe same limitat¬ 
ions. AIR 1955 Andhra 49: (19541 2 MU 195 
(Andhra). Overruled. 

Per Bhima Sankaram. J. Where territories 
under the jurisdiction of one High Court are 
divided into two, each to be under the jurisdic¬ 
tion of a separate High Court, it seems to me 
that Ihe principle underlying Ihc rule of pre¬ 
cedents requires the continuity of case-law to bc 
maintained, because there is no reason at all 
whv the certainly of the law should be affected. 
The Andhra High Court is in one sense, new of 
course, hut its jurisdiction is a jurisdiction which 
once was subject to one High Court and until 
51 h Julv. 1954. governed bv the rase law as laid 
down hv that High Court. A Court should be 
relurtant to favour innovations unless they are 
indispensable. 


There mav he cases where decisions rendered 
hv Ihe Madras High Court before 5th Julv, 1954. 
may he overruled hv Ihc Madras High Court it¬ 
self, hul in such rases where it is brought to 
Ihc notice of this Court that the earlier decisions 
have been departed from, in Madras, this Courl 
will re consider them in the light of the subse¬ 
quent rulings. M. Subbaravudii v. The State, 
1955 Cr U 770: 1955 Andh WR 150: 1955 Andh 
LT (Crl) 53: ILR (1955) Andhra !: AIR 1955 
Andhra 87 (90 to 95) (Pt A) (Prs 7, 12, 16, 17, 18, 
21, 31. 33) (FB). 

“ Full Bench decision of Madras High Court— 
Not binding on Andhra High Court. 

The Andhra High Court which was inaugural* 

r ID J Vl V \ 1954 nnt hound hv Ihe Full Bench 
of the Madras High Court or other High Courts 
jmd is at liberty to examine the question in the 
held of well-established legal principles and 
Proper conclusion. 1954 Andh LT 
(Civil) 183: (1954) 2 MU (Andhra) 195* AIR 
(1955) Andhra 49 (54) (Pt D) (Pr 25). 

|n AIR 1955 Andhra 87. Reversed 
on another point in AIR 1961 Andh Pra 430.] 

of Madras High Courl — Duly of 
Subordinate Courts In Andhra State. 

C(I T j!. C i A ",J h ;U ,i * h r °" r ' "hjrh was innucurat- 

n La 19M ' n , n . 01 bmmcl ,0 blindly follow 

is in "? 5 ° f '- hc M .* dr “ Hi « h Court and 
5 J" 1 '' C<1 1° examine the soundness or Ihe 

iSl r! h ° S n < ? cri f ions in P r0 Pcr and np- 

K to Z lr , Bu .' lhos< “ nrc en- 

eV.knr A- , ,hc * rcnlesl respect and weight. The 

Of the Andhra £h Co.mXc.W 



662 


PRECEDENTS. Note 12 


Courts. 1955 Cr LJ 339: 1954 Andh LT (Cri) 38 : 
(1954) 2 MLJ (Andhra) 158: AIR 1955 Andhra 33 
(36) (PI B) (Prs 10, 11). 

— Decision of predecessor Court — Andhra 
Inch Court to normally follow Madras Full 
Bench and Division Bench rulings. (1954) 2 

MLJ (Andh) 170: AIR 1955 Andhra 5 (7 lo 9) 
(PI A) (Prs 7, 8. 9). 

-Decision of predecessor Court — Decisions 

of Madras High Court — Binding effect of 
Andhra High Court — (Constitution of India. 
Art. 141). 

So far as the Andhra High Court which was 
constituted on 5-7-1954 under Act 30 of 1953 is 
concerned, the only decisions which arc of bind¬ 
ing value are the decisions of the Supreme 
Court and a decision of Division or Full Bench 
of Andhra High Court. The decision of other 
High Courts including the Madras High Court, 
have only persuasive effect and will certainly he 
referred to with great respect in arriving at the 
correct principles, even though thev are not 
binding upon the Andhra High Court. (1954 ) 2 
Mad LJ (Andh) 95: 1954 Andhra LJ (W) (HC) 
75: 67 Mad LW 922: AIR 1954 Andhra 29 (32) 
(PI E) (Pr 12). 1 

, 13. Madhya Pradesh and Madhya Bharat 

High Courts. 

-M. P. High Court — M. B. High Court deci¬ 
sions are not binding. 1959 Jab LJ 480: 1960 Cr 
LJ 236: 1960 MPLJ 684: AIR 1960 Madh Pra 
54 (55) (Pt B) (Pr 7). 

(Overruled on another point in AIR 1963 Madh 
Pra 276.1 

-Decision of Madhya Bharat High Court — 

If binding on Madhya Pradesh High Court. 

Although decisions of the Madhva Bharat 
High Court are not binding on the High Court 
of Madhva Pradesh, vet thev are certainly 
entitled to great respect. 1960 Jab LJ 209: 1960 
MPC 517: 1960 MPLJ 33. 

-Decisions of High Court. 

After the re-organisation of States, the rulings 
of Nagpur High Court have binding authority on 
all subordinate Courts of Madhva Pradesh. 1959 
MPLJ 388: 1959 MPC 297: 1959 Jab LJ 513: AIR 
1959 Madh Pro 253 (255) (Pt C) (Pr 10). 

-Authority of — Full Bench decision of 

Madhya Bharat High Court — Binding effect on 
Madhya Pradesh High Court. 

A Full Bench decision of the now defunct 
M. B. High Court is persuasive, and is to he 
given due consideration, but is not binding, and 
it is open in appropriate case for n Division 
Bench of the new Madhva Pradesh High Court 
to differ from it. 1958 MPC 808: 1959 Jab LJ 
184: 1959 MPLJ 589. 

14. Nagpur, Madhya Pradesh and Bombay 

High Courts. 

-Bombay High Court not bound to follow 

decision of Nagpur High Court as it is not bind¬ 
ing on it. 1958 NLJ 294: 60 Bom LR 1247: ILR 
(1959) Bom 113. 

-M. P. High Court and Courts subordinate to 

it must follow decisions of old Nagpur High 
Court. 1961 MPLJ (Notes) 310: 1965 Jab LJ 

1097: ILR (1961) Madh Pra 173: AIR 1961 Madh 
Pra 220 (223) (Pt B) (Pr 17). 

13. Bombay and Gujarat High Courts. 

#-Division Bench decision of Bombay High 

Court — Though entitled to highest considera¬ 


tion is not binding on Full Bench of Gujarat 
High Court (P<*r Bhagwati, J.) Patel v. State 

£ srir. c,v:«! aik M5 c "< 

Decisions of Bombay High Court given 
pnor to bifurcation of former Bombay State — 

b t i,1 £iy* , on Hi * h Court of Gujarat, 
ILR (196.)) Guj *01: (1965) 6 GuJ LR 228. 

:-Decisions of Bombay High Court before 

formation of Gujarat High Court - Decisions 
k , J 1(, ' n * on Gujarat High Court. (I960) 61 
ITR 30: (1965) 1 ITJ 718 (Guj). 

® Law in force' — Whether includes case 
law — Decisions of Bombay High Court given 
prior to 1-5-1960 — Decisions arc binding on 
Gujarat High Court as successor Court on princi¬ 
ples of judicial comity and not as ‘law in force’ 
within S. 87. Bombay Reorganisation Act. 1960. 
(1962) 3 Guj LR '259: AIR 1962 Guj 128 (182, 
134, 138, 162) (Pt A) (Prs 3, 8, 27, 28, 105) (FB). 

-Decision of Bombay Court rendered prior 

to 1st May, 1960. i.e., bifurcation of former 

State of Bombay is binding on Gujarat High 
Cort. (1961) 2 Guj LR 343: AIR 1061 Guj J51 
(158) (Pi B) (Pr 12) (DB). 

I Reversed on another point in AIR 1964 SC 
1043.1 

-Judgments delivered by Bombay High 

Court before 1 st Mav, 1960 — Are binding on 
Gujarat High Court. AIR 1960 Guj 40 (FB), Rcl 
on. (1960) 1 Guj HCR 151: (1960) 1 Guj LR 

190: AIR 1961 Guj 7 (7, 8) (Pt B) (Pr 5). 

•-Decisions of Bombay High Court prior 

to 1-5-1960 — Binding on Gujarat High Court 

— Bombay Reorganisation Act (1960), S. 87 — 
Law in force — Connotation of. 

The decisions, of the High Court of Bombay 
given prior lo the appointed day, viz., 1-5-1960 
are binding on the Gujarat High Court. Tie ex¬ 
pression 'anv law in force immediately before 
the appointed day’ in Section 87 of the Bombay 
Reorganisation Act, 1960. must lead to the con¬ 
clusion that decisions of the High Court of 
Bombay given before the appointed day are 
binding on Gujarat High Court as the law in 
force. 

Simply because the Gujarat High Court is In 
a sense a successor to the High Court of Bom¬ 
bay in respect of the territories which now 
form part to the State of Gujarat, it cannot be 
a Court of co-ordinate jurisdiction with that 
predecessor. Anand Municipality \\ Union of 
India, (1960) 1 Guj LR 82: (1960) 1 Guj HCR 
92: AIR 1960 Guj 40 (42, 43) (Prs 4, 6 to 9) 
(FB). 

16. Kerin and Travancorc-Cochln High Courts. 

9-Conflict between two Full Bench decisions 

— Subsequent Division Bench not referring 
question to larger Bench — Refusal on ground 
that earlier decision did not fully discuss the 
question and that it was noticed In later decision 

— Refusal not Justified. 

When a Division Bench finds that there is a 
conflict between two Full Bench decisions, their 
refusal to refer the case to a larger Bench is 
not justified bv the fact that the question was 
not as elaborated* discussed in one decision as in 
the other or that the earlier Full Bench decision 
had been noticed in the later dicision. The neccs- 
silv for reference to a larger bench arises only 
from a conflict and if there would have been a 
conflict if the earlier decision had not been 
noticed in the later decision, jt would 
if it had been noticed. State of U. P. v. Firm Dc 
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Dutl Lnkhan I-al. 1955 All HR <HC) 546: 1965 
All U 862: 1965 All Cr R 348: ILR (1965) 2 All 
917: AIR 1966 All 73 (79) (Pi A) (Pr 19) (FB). 

-Kerala High Court — Single Judge of Kerala 

High Court can dissent from a Bench decision ol 
the former Travancore-Corhin High Court. (1964) 
2 Kor LR 451: 1964 Her LT 532: 1964 Ker LJ 

812: AIR 1965 Ker 29 (30) (Ft C) (Pr 3). 

-Kerala High Court is a new High Court of a 

new Slate and is not a successor ol either Travail- 
core-Cochin High Court or Madras High Court, 
and is not therefore hound by decisions of these 
High Courts — Their views have onlv persuasive 
value. 1960 Ker LJ 1023: 1960 Ker LT 955: ILR 
(I960) Ker 1191: AIR 1961 Ker 75 (77) (Pt A) 
(Pr 7). 

17. Lahore and Simla High Courts. 

-Decision of predecessor Court — Decisions of 

Lahore High Court — Binding effect on Simla 
High Court. 

The Simla High Court is a successor and a con¬ 
tinuation of the High Court at Lahore and the 
decisions of that Court ought to he followed in 
the application of the principle of stare decisis, 
unless those decisions are manifrsllv erroneous. 
56 Punj LR 109: ILR (1954) PunJ 963: AIR 1954 
PunJ 173 (174) (Pt B) (Pr 5). 

18. Orissa and Patna High Courts. 

-Practice prevalent in north Orissa — Deci¬ 
sion of Calcutta High Court in absence of dcci- 
sion to contrary of Patna or Orissa High Courts 
arc to he followed bv the Subordinate Courts. 
AIR 1955 NUC (Orissa) 709. 

-Decision of High Court — Binding nature. 

All persons within the State of Orissa are bound 
to follow the decisions of this Court until thev 
arc subsequently overruled either hv a larger 
Bench of this Court or bv a derision of the 
Supreme Court or bv an enactment passed bv 
Iho Legislature. FLR (1B58) Cut 549: 1959 Cr LJ 
884: AIR 1950 Orissa 110 (117) (Pt C) (Pr 4) 
(DB). 

—Orissa High Court — Absence of decision in 
point — Duty of subordinate Courts. 

In the absence of nnv direct decision of the 
Court on the question. Ihe subordinate Courts of 
Orissa State should follow Ihe decisions of the 
Palna High Court in preference to the decisions 
of other High Courts. 25 Cut 39: ILR (1959) 
Cut 1, 

— Practice — Orissa High Court — In matters 
of Court-fee practice of Patna High Court should 
be followed. AIR 1951 Orissa 10 (11) fp( R) 
(Pr 3). 

19. Mysore High Court. 

•-Mysore High Court — Not bound bv deci- 

sions of former Chief Court and High Court of 
Mysore. Rasnppa v. Stale. 1958 Mad U (Cr) 770- 
36 Mys LJ 580: 1959 Cr LJ 57: ILR (1958) Mvs 

M > s 1 O, 4. 0. 8) (Prs O.olVlS 

--Constitution of India. Art. 141 - urt 

ol Mysore is now bound bv the law laid down bv 
the Supreme Court. Sec Constitution of India 
Art. 141. AIR 1953 Mys 75 (DB). 

20. High Courts of covenanting Stales. 

-Decisions of crslwhile Hyderabad High Court 

— Weight of. 

Though the decisions of the erstwhile Hydera¬ 
bad High Court are nol binding upon the High 
Court of Andhra Pradesh, they are persuasive 


precedents entitled to respect. (1957) 2 Andhra 
U R 91: 1958 All H R (HC) 255: ILR (1957) Andh 
Pra 837: AIR 1957 Andh Pra 714 (723) (PI B) 
(Pr 18) (DB). 

n-Judgments of erstwhile Hyderabad State 

Judicial Committee — How far binding on pre¬ 
sent Hyderabad High Court. 

It is true that the opinion expressed in the 
Hyderabad State Judicial Committee should be 
confined to the decision in that particular case 
and the firman of the Nizam confirming the 
advice tendered bv the Judicial Committee relates 
only to the operative order of the advice tender¬ 
ed to him. Though this is so the views expressed 
by the erstwhile Judicial Committee have always 
been treated with great respect and there is no 
reason to differ from this practice. Commercial 
and Industrial Bank. Ltd. v. Mir Sarfaraz Ali- 
khan. ILR (1956) Hyd 79: AIR 1956 Hyd 65 (69) 
(Pt C) (Pr 12) (FB). 

9-Value of — Decisions of Travancore and 

Cochin High Courts — Binding effect on Travan- 
core-Cochln and Kerala High Courts. 

To the Travancore-Corhin High Court and to 
the Kerala High Court the decision of the Travan¬ 
core and Cochin High Courts have only a per¬ 
suasive effect and when Ihe concerned decisions 
themselves sav that the view taken in them is 
not very logical and are only bv way of attempts 
to reconcile conflicting ideologies their persuasive 
value amounts to little or nothing. Lakshmikuttv 
Amma v. Madhavan Pillai. 1957 Ker LJ 1119: 
1957 Ker LT 1196: ILR (1958) Ker 1: AIR 1958 
Ker 111 (113) (Pt A) (Pr 5) (FB). 

-Decision of Judicial Committee, Gwalior — 

Binding effect in Madhya Bharat. 

It is true that since the merger of the former 
Gwalior territory into Madhya Bharat, the dcci- 
sions of the Judicial Committee. Gwalior, are 
no more binding, but thev arc to be treated with 
respect and arc not be departed from unless very 
good reasons exist. AIR 1951 All 205. Rel. on. 
1956 MB U (HCR) 1595. 

Derisions of High Courts in Covenanting 
States prior to integration are not binding on 
Mndhvn Bharat High Court. AIR 1955 NUC 
(Mndh B) 3031, 

® ~~Decisions of High Courts of covenanting 
Mates forming Madhya Bharat — Binding effect 
subordinate Courts— Held that (1949) 
1 Mndh BLR 81: AIR 1950 MB 31 (FB), should 
be disregarded. 

Bv no stretch of imagination Madhya Bharat 

Jwi 1 tT i c ?. n bc U>okcd as successor to 
Indore High Court or any High Court of anv 

Covenanting States. It was in fact a voluntary 

merger of 2 2 smaller units, some of them, of 

course, with distinct progressive outlook but all 

SShvn rk C . • l "°' form n »®wr unit of 
Mndlna Bharat in order to fall in line with 

: 1 India with democratic insti- 

intnnrni.] 1 li / ru ° Jv" 1 ,hcsc 'mailer units had 
ccrated to form the new Madhvn Bharat State: 
But ,t is not true that the High Courts of 
Covenanting States had also integrated to form 

he E n r Mn , dh > a J? hnral High Court. In fact 
loecl£?„i2r r k S I*" C " vennn,in * Slates were at. 
rnn! J -ii bl ll5h °d n nd «n independent High 
Court with power and stability and fresh outlook 

Sir,?"’? fn" ° Consequently Htah 

regarded f n/ n?’ Cr C ? Vcnnn ," n C States cannot L 
regarded as of caual rank with the 

Madhvn Bharat High Court. 


be 
present 
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there is no nil ini* of the Madhya Bharat High 
Court or of the Supreme Court, and if a ruling 
of a High Court in India differs from a ruling of 
a High Court in a Covenanting State, the sub¬ 
ordinate Courts should follow that ruling which, 
in their own judgment, appears to be the better 
ruling, but it does not imply that thov are bound 
to follow a ruling of any High Court, if in the 
exercise of their own reason and judgment they 
come to a different conclusion. 

Held, that the Full Bench decision in «1949-1 
Madh B LR 81; AIR 1950 MB 31 FB) should be 
disregarded and that the decision of former 
Indore High Court should not be held binding on 
the Madhya Bharat High Court or on the Courts 
subordinate to it. Chandulal y. Babulal ILR 
(1952) MB 1: AIR 1952 Madh Bha 171 (173, 174) 
(PI D) (Prs 12, 13, 14) (FB). 

•-Full Bench decision of Indore High Court 

—Decision Is binding on all Courts Including Divi¬ 
sion Benches and single Judge of Madhya Bha¬ 
rat High Court — Madhya Bharat Ordinance 
(1 of 1948), Cl. (3) — Madhya Bharat Ordinance 
(2 of 1948), Cl. 5. 

Decisions of the Indore High Court, being of a 
tribunal of co-ordinate jurisdiction, are binding 
authorities in the same manner as though they 
ar e decisions of the Madhya Bharat High Court, 
and should be followed by all subordinate Courts 
in respect of matters decided therein. So far as 
the Madhya Bharat High Court itself is concern¬ 
ed. they are binding on Division Benches and 
single Judges and no single Judge or a Division 
Bench can dissent from them merely because 
*hev are inclined take a difTerent view. AIR 1927 
Rang 4. Rel. on; AIR 1920 Lah 321; AIR 1925 
Lab 466; AIR 1929 Lah 174 and AIR 1934 Oudh 
360. Ref. 

This is also in consonance with the intention of 
the Madhya Bharat Ordinances I and II of 1948 
to treat the principles established by the decisions 
of the High Courts in the Covenanting States on 
the same footing as the laws, usages, rules, regu¬ 
lations etc., referred to in them i.e.. to follow 
them until they are modified bv any competent 
authority. Dagdu v. Tulsiram. 1 Madh BLR 81: 
AIR 1950 Madh B 31 (33, 34) (Pt A) (Prs 12. 13) 
(FB). 

-Decision by Gwalior State High Court — 

That judgment, right or wrong, hinds the parties 
— High Court of Madhya Pradesh cannot sit in 
appeal on that judgment. 1962 Jab LJ 764: 1962 
MPLJ 1102: 1962 MPC 428: ILR (1964) Madh 
Pra 721: AIR 1963 Madh Prn 51 (55) (Pi E) (Pr 
38) (DB). 

-Decisions of Judicial Committee of former 

Patiala State are not binding on Pepsu High 
Court. 

The decisions of the Pepsu Judicial Committee 
arc binding on the High Court unless the Supreme 
Court lavs down difTerent law: hut the decisions 
of the Judicial Committee of the former Patiala: 
Stale arc not binding upon the Pepsu High Court, 
at the most those decisions arc only persuasive 
precedents. ILR (1955) Patiala 572: AIR 1956 
Pepsu 7 (9) (Pt C) (Pr 7). 

•Law laid down by Supreme Court—Consti¬ 


tution of India, Art. 141. 

Where in certain matters the Judicial Com¬ 
mittee of Pepsu has laid down the law but that 
matter has not gone before the Supreme Court 
and consequently no occasion has arisen for that 
Court to lav down the law on the same point. 
Section 5 of the Pepsu Judicature Ordinance 
(10 of 2005) must be given efTect to and the 
law laid down by the Judicial Committee must be 
followed bv all Courts in Pepsu, including the 


High Court. It is only when the law laid down bv 
the Supreme Court is difTerent from that laid 
down bv the Judicial Committee, that Art 141 
of Inc Constitution will come into operation. 
Sanlu v. Sohan Lai. 2 Pepsu LR 245* 1951 RI R 

(Pr P 5?VV ,R 1951 PePSU 33 IF' “ 

— v alue of - Rajasthan High Court - Decl- 
slon of Judicial Committee of former State of 
Bikaner based on personal knowledge of Judges 

— Not of any value. 

The High Court of Rajasthan is not bound by 
the decision of the Judicial Committee of the 
former State of Bikaner. Where such a decision 
is based on the personal knowledge of the 
Judges, the decision is not of any value at all. 
ILR (1958) 8 Raj 942: AIR 1958 Raj 180 (188) 
(Pt B) (Pr 10) (DB). 

•-—Decisions of late Chief Court of Jodhpur 
if binding on Rajasthan High Court — Civil 
P. C. (1908), Pre. 

The late Chief Court of Jodhpur as constituted 
in 1912 not being a Court of Record is not a 
Court of co-ordinate jurisdiction with the High 
Court of Rajasthan which is declared to be a 
Court of Record bv the Rajasthan High Court 
Ordinance (15 of 1949) and as such the judg- 
ments of the former Court are not binding on 
the latter. Hasti Mai v. Shanker Dan, ILR (1951) 
1 Raj 297: AIR 1952 Raj 7 (8) (Pt A) (Pr 5) 
(FB). 

-Rajasthan High Court — Decisions of Bika¬ 
ner High Court — Binding effect — Though not 
binding are entitled lo respect as decisions of 
other High Courts. AIR 1951 Raj 148 (149) (Pt A) 
(Pr 2). 

•-Decision of former Travancorc High Court 

has no force as a binding precedent so far as 
present Travancore-Cochin High Court is con- 
cered. AIR 1953 Trav-Co 1 (10) (Pt G) (Pr 24) 
(FB). 

21. Conflicting decisions of Superior Court. 

See also Note 8 (E). 

-Conflict of views in Supreme Court decisions 

—High Court is hound to follow later pronounce¬ 
ment. 1963 Mah LJ 295: 05 Bom LR 420: (1963) 
7 Fae LR 112: (1003) 2 Lob U 247: ILR (1063) 
Bom 561: AIR 1903 Bom 236 (240) (Pt B) (Pr 11) 
(DB). 

-Privy Council expressly or impliedly aban¬ 
doning or dissenting from ratio decidendi of their 
earlier decision — Duty of Courts in India is to 
treat earlier decision as obsolete. If they cannot 
consistently follow both the decisions, they must 
follow the later decision. AIR 1950 Mad 680 
(680) (Pt B) (Pr 18) (DB). 

-Supreme Court decisions — Conflict of views 

in — Latest view overrides contrary views ex¬ 
pressed in earlier decision and would he binding 
on all Courls. AIR 1958 SC 4G8 held overruled 
on another point bv AIR 1959 SC 648. AIR 1961 
Mys 3 (7) (Pt A) (Pr 11) (DB). 

22. Board of Revenue and other Tribunals. 

-Committees of Houses of Legislature arc 

sovereign bodies — Rules of procedure made nv 
them are merely their handmaids; Ihev- a ” 
them with impunity. (1965) 1 Andh WR! 241: AI 
1965 Andh Pra 306 (310) (Pt B) (Pr 10). 

-High Court decisions — Are binding on tri¬ 
bunals situated within Its territorial Jurisdiction 

— To Ignore them would be to Ignore terms of 
Art. 227 of the Constitution — Tenancy Laws 
Madras Estates (Abolition and Conversion Into 
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Ryotwarl) Ad (26 of 1948), S. 12 (b) (III) — 
Constitution of India, Art. 227. 

The decisions of the High Court have not only 
n persuasive hut also have a binding force on all 
the Courls subordinate to the High Court as well 
as the tribunals situated within the territorial 

jurisdiction of the High Court. The Tribunals 

constituted under Andhra Pradesh (Andhra Area) 
Estates (Abolition and Conversion into Rvotwari) 
Act cannot therefore ignore the decisions of the 
High Court. To ignore them is to ignore the terms 
of Art. 227. Where, therefore, the High Court 
in a previous litigation had held that certain lands 
were private lands of the landholder, the land¬ 
holder would be entitled to a rvotwari patta in 
his favour in the proceedings under Section 12 

(b) (iii) in respect of the same lands. 1955 Andh 

WK 251; AIR 1955 Andhra 240; (19581 1 Andh 
WR 290. Rel. on. (1965) 2 Andh \VR 191. 


Nole 22 

-Revenue Courts. 

Revenue proceeding — Single Bench of Re¬ 
venue Board should accept decision of Division 
Bench of Board. AIR 1955 NEC (Nog) 1428. 

-Board of Revenue — Praellce — (ConsIHu- 

(lon of India, Art. 226). 

The High Court cannot take upon itself the 
burden of directing the Board of Revenue as to 
what rulings thev are bound to follow and what 
they are not. It is for them to decide for them¬ 
selves as to what shall be the cursus curiae of 
that tribunal. Where the Board of Revcune has 
not followed its previous ruling it cannot be said 
that order impugned had gone beyond the powers 
conferred on the member. Board of Revenue. ILR 
(1954) Nag 320: 1954 Nag LJ 345: AIR 1954 Nag 
191 (192) (Pt C) (Pr 5) (DB). 

23. Law Reports. 


-Tenancy appeal — Revenue Board's opinion 

— Has no statutory force — Not binding on Col¬ 
lector. 

The opinion of the Board of Revenue cannot 
have any statutory force nor is it binding on the 
Collector. (1962) 2 Andh WR 195: (1962) 2 Andh 
LT 452. 

-Revenue Courts in Assam must follow Cal¬ 
cutta High Court decisions until I hey have been 
reversed hv higher Courts or bv the Assam High 
Court. AIR 1955 NEC (Assam) 622. 

-Decisions of highest Taxation Tribunal — 

Advisability of following previous rulings — 
Sudden and unreasonable change of view depre¬ 
cated. 

Even apart from the question whether the 
doctrine of precedents could apply in full vigour 
to Tribunal of the nature of Board of Revenue, 
it is certainly a consideration of natural justice 
Ihnt the authorities in the sphere of taxation 
cannot hold the citizen to the whims and capri¬ 
ces in matters, concerning essential practices of 
trade and business allowing deductions under cer. 
tain statutory provisions in some cases and dis¬ 
allowing such deductions in some others, al¬ 
though the circumstances, appertaining to both 
the categories, were exactly similar. In the matter 
of operation of Acts like the Sales Tax Act, the 
Board of Revenue is, ordinarily, the highest auth 
oritv and decisions of that Tribunal arc binding 
on the taxing authorities. It is onlv just and 
fair that the citizen who has taken his guidance 
from the earlier decisions of the Board shall not 
he allowed to be prejudiced or victimised bv 
sudden and unreasoned reversal of the view point 
of that highest authority. 67 Cal WN 179: 
(1964) 15 STC 180: AIR 1063 Cal 409 (415) (Pi E) 
(Pr 24) (DB). 1 

--Customs — Authorities — Tariff Rulings — 

Weight of — Power of low to overrule and set 
aside. 


The Customs are hound hv their own prcc* 
dents in administering taxing statutes involvin 
the very basis of taxation in respect of partici 
Inr article. They should not modify their own pn 
vious decisions but should apply to Courts < 
Parliament of Legislature ns the case may be, t 
put the law beyond doubt. Tariff Rulings ’ai 
m the nature of administrative directions c 
guides. These departmental instructions, guide 
or ruilngs can always be examined by Courts c 
law and, if found wrong in law. can be ovo 
ruled and set aside by the Court. 62 Cal \V 
661: AIR 1958 Cn! 630 (6321 (Pt C) (Pr 8) 


-—Board of Revenue bound by decisions of 
High Court and Supreme Court. 1950 MBLJ 
(HCR) 1475. 


#-Law reports — Reporting rules — Dccl* 

dons on question of fact — Reporting deplored 
— Precedents. 

The practice of reporting decisions on ques. 
lions of fact, which do not materially assist 
future Courts, has to be deplored. To report a 
case of "very special facts” is to mislead the pro¬ 
fession. A case deciding onlv queslion of fact is 
no belter reportable then a case deciding a ques- 
tion of law but of “von' special facts”. 


A case is an authority for what it actually deci¬ 
des and not for cases to arise in future and a 
proposition of law contained in a judgment, how. 
ever widely it may be expressed, is applicable 
onlv to the facts of the case. 

Judicial declaration unaccompanied bv judicial 
application is not authority. Jawala Mohan v. 
State. 1902 All LJ 1119: 1962 All Crl R 471: 1962 
AH WR (HC) 880: 1903 (1) Cr! U 404: ILR 
(1963) 1 All 585: AIR 1963 All 161 (185) (PI C) 
(Prs 6, 7) (FB). 


f - — nuiuuni) oi — rroposuian 

of law only — Facls slated In a reported ruling 
— If proved by. 

The ruling of a case is an authority for the pro¬ 
position of law contained therein. Facts (such 
as admissions) contained in the judgment publi¬ 
shed in a Law Report arc to be proved bv Ming 
the same ns a piece of evidence to enable the 
other side to adduce rebutting evidence of the 
said facts. 1952 ALJ 310: AIR 1953 All 378 (379) 
(Pr 6), 9 

~—Law reporting — Necessity of reporting High 
Court decisions. 

Derisions of High Court dentine with questions 
or law deserve due publicity and should be 
liberally reported in the Law Reports. If some 
one were to pr{x i ucc certified copi f , h 
reported Bench decisions of the IIi R h Court and 

the Ir B , CnC r dcc,sions "' ere also to be cited 
lomr^° rdlnn K Cou . rt mi * h ‘ "'ell find itself in 

l 0 ' n„„*? lb II rr .* ss i n 5 posi,ion for U m ®v not 
«Kc« n #* nS ' ns k 0 dc ducc agreed ratio from the 
?i” r T? , ' on * contained in these decisions. It is 
h^uc that sometimes even the reported decisions 

helped °On C Cl Cd » ^ U * '^ e . n SUC * 1 * apscs cannot be 
must remember that this Republic is 
under the rule of law which has certain fund “ 

srSjKS s is 
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reporting lends to keep the law concealed in the 
Court record rooms. A Court decision rightly 
decided deserves publicity on its own merit, a 
decision which may he considered by some to be 
wrong must also be open to easy access and 
scrutiny so that it may be reconsidered and the 
correct principle of law finally laid down by the 
superior tribunal. 1964 Cur LJ 192: AIR 1964 
Pun! 346 (Pt C) (Pr 13) (DB). 

-Necessity of unrestricted reporting — Judi¬ 
cial precedents. 

One cannot oyer-emphasise the importance of 
certainty and easy asccrtainabilitv of law in all 
legal systems; more so in our system of adminis¬ 
tration of justice where judicial precedents play 
a yital role in interpreting the existing law. con¬ 
flicting judicial precedents must not. so far as 
possible, be allowed to remain in the field and 
it is eminently desirable in the interest of rule 
of law to striye to sustaim uniformity in this 
domain, so that law may he both certain and 
predictable. The proper functioning of the rule 
of law requires liberal and not restricted report 
ing of decisions laving down law for the guidance 
of the citizens, the bar and the Courts. (1962) 
66 PunJ LR 421. 

24. English and American decisions. 

(A) Indian statutes in same terms and on 
same lines. 

(B) Decisions based on Justice, equity and 
good conscience. 

(C) Absence of Indian statute law. 

24. English and American decisions. 

• -English cases — English decisions have 

onlv persuasive value in India. Bondada Gaja 
pathi Rao v. State of Andhra Pradesh. (1965) 1 
SCJ 465: 1965 Mad LJ (Crl) 240: 1965 SCD 390: 
(1964) 7 SCR 251: 1965 Mad \VN 161: (1965) 1 
SCWR 1014: 1965 All WR (HC) 445: 1965 All 
Cr R 288: 1964 (2) Cr LJ 598: AIR 1964 SC 1645 
(1646, 1647) (Pt B) (Pr 2). 

• ——English decisions — Undue influence at 
elections — Law in England not same as in 
India, as contained in S. 123 (2). Representation 
of the People Act (1951) — Decisions of the 
English Court based on words of the English 
statute, which are not strictly pari materia with 
the words of the Indian statute cannot be 
used as precedent in India. See Representation of 
the People Act (1951). S. 123 (2). AIR 1959 SC 
855. 

• -Foreign decisions. 

The Court can derive no assistance from deci- 
sions that deal with laws made in other countries 
to deal with situations that do not necessarily 
arise in India. Pratap Singh v. Sri Krishna 

Gupta. 1956 SCJ 143: 1956 SCA 366: 1956 SCO 
91: (1956) 2 SCR 1029: AIR 1956 SC 140 (142) 
(Pt C) (Pr 12). 

• -English decisions — Value of. 

Supreme Court is not bound by the dicta and 
authority of English Cases. Chatturbhui Yithal- 
das, Jasani v. Moreshwar Parashram. 1954 SCJ 
315: 1954 SCR 817: AIR 1954 SC 236 (242) (Pt F) 
(Pr 34). 

9-Precedents — English decisions. 

It would be quite wrong for Indian Courts to 
follow the English practice without knowing the 
circumstances which gave rise to. and justified, 
the practice. Raja Ram v. State. 1953 All LJ 
644: 1953 All WR (HC) 657: 1954 Cr LJ 438: ILR 
(1954) 1 All 379: AIR 1954 All 204 (207) (Pt D) 
(Pr 14) (FB). 


-English decisions. 

It is not always safe to seek for guidance from 
English decisions on matters where Courts are 
governed by the provisions of a statute. AIR 1930 
PC 59. Foil. 56 Bom LR 365: ILR (1954) Bom 
615: AIR 1954 Bom 370 (378) (Pt G) (Pr 15 ) 
(DB). 

-English decisions. 

Sen. J. :— Caution is necessarv in respect of 
English decisions on point of law on which 
Indian law is codified because in such cases, the 
code or the statute alone will govern the Indian 
law and the English decision mav be used onlv 
to help to interpret the words of the statute, if 
obscure. 


House of Lord's decision laving down the law 
on the particular point of law of evidence is of 
the highest binding force on all Courts in 
England but where the provisions of the Code 
under which the Indian Courts are governed are 
different, the House of Lord’s decision cannol 
be followed in India. AIR 1954 Cal 258 (263) 
(Pt A) (Pr 18) (DB). 

-English decisions — Decisions of House of 

Lords and Court of appeal. 

The Courts in India are not hound by the deci¬ 
sions of either the House of Lords or the Court 
of Appeal and if the reasoning of the earliei 
decisions of the Court of Appeal appeared to be 
the hotter reasoning, there is nothing to prevent 
them from following those decisions rather than 
the later decision of that Court or the decisions 
of the House of Lords. ILR (1953) 2 Cal 239: 
57 CWN 149: AIR 1953 Cal 516 (518) (Pi C) 
(Pr 13) (DB). 

— Rulings of House of Lords and Court of Ap¬ 
peal in England, though not binding on Indian 
High Court, are entitled to highest respect — 
Judgments of Privy Council arc, however, bind¬ 
ing. AIR 1952 Cal 335 (337) (PI A) (Pr 18). 

--English decisions — English decisions are 

powerful persuasive precedents though Courts in 
India are not hound bv them. 55 Cal WN 147: 
AIR 1951 Cal 78 (82) (Pi C) (Pr 34) (DB). 

[Overruled on another point in AIR 1956 
Cal 321 (FB). ] 


-Case arising under Hindu Marriage Ac! (1055) 

— Use of English decisions ns precedents. 

English derisions on the point of medical ex¬ 
amination of the other party can have no npplica 
lion in this country lo a case arising under the 
Hindu Marriage Act. because under the Matri¬ 
monial causes rules in England specific provision 
has been made for examination by medical in¬ 
spectors. There is no such provision in oiii 
country regarding the appointment of medical in¬ 
spectors. AIR 1921 Cal 459. Distinguished. (1963) 
4 Gui LR 890: AIR 1903 Gn| 250 (252) (PI A) 
(Pr 9). 

s-English decisions— Value of. In construing 

Indian Slalulc. . , 

It would be dangerous lo applv the decision 
of an English Court construing an English Ac! 
of Parliament not in pari materia with the Indian 
statute and not even forming the foundation oi 
those statutes and allow it to prevail over 
Indian decisions inlerp-eting verv similar enact¬ 
ments. AIR 1932 PC 207: AIR 1951 All 730 (FBI. 
Rel. on. ILR (1052) Hyd 95: AIR 1952 Hyd 58 
(61) (PI R) (Pr 8) (FB). .. 

[Overruled on another point in AIK 
Hyd 113 (FB).l 

-Where point for decision arises under the 

Indian law (Carriers Art. 18651. references lo inr 
English Lnw of Carriers is nol verv notes.. >• 

AIR 1963 Ker 198 (199) (Pi A) (Pr 4). 
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--English eases — Interpretation of Act — 

English cases — No aulliorilv. 1962 Ker LJ 
938. 

-English decisions — Expressions used in 

Hindu Marriage Acl (1955l — English decision 9 * 
not to he blindly followed. See Hindu Marriage 
Act (1955). S. 10 (1) |l»l. 1965 MPLJ 549: 1965 

Jab LJ 687: AIR 1966 Madh Pra 205 (DB). 

-Decisions of American Courts — Value of. 

In interpreting Articles of the Constitution — 
(Constitution of India* Arts. 25, 26). 

There is no room for too much reliance upon 
American and Australian precedents. Our Con 
stitution makers have embodied the limitations 
which have been evolved bv judicial pronounce¬ 
ments in America or Australia in the Constitu¬ 
tion itself and the language of Arts. 25 and 26 
is sufficiently clear to enable us to determine 
without the aid of foreign authorities as to what 
mailers come within Ihc purview of religion and 
what do not. AIR 1954 SC 282: 1954 SCJ 335: 
(1954) 1 MU 596. Foil. (1967) MPLJ 1 (Nag). 

-English decisions — Income-lax Act. 1922 -- 

Certain expression in Indian Statute — Mode ol 
construction — Construction put under English 
Statutes bv English decisions need not he followed. 

(1965) 1 Mad LJ 251: (1965) 1 1TJ 264: (1965) 
57 ITR 546: AIR 1966 Mad 103 (106, 107) (Pt B) 
fPra 13, 14, 15) (DB). 


- -English decisions, use of In writ petitions. 

Article 226 is not confined to Ihc particular 
forms of writs obtained in England and men¬ 
tioned in Ihc Article but covers a much wider 
ground and jurisdiction. 1 1 will not. therefore, 
be proper to understand and interpret Ihc scope 
and ambit of Art. 226 and the nature, width and 
content of the powers conferred bv that Arti¬ 
cle, in the light or by application of the English 
principles of the Court's jurisdiction either in ac¬ 
tions or writs or other proceedings. Having re 
card to the language of Art. 226 and Ihe variety 
of matters which it may comprehend and the 
purposes, which are not defined, for which direc¬ 
tions can be given under the Article, no ques- 
lion of maintainability of the petition as such 
under the Article can normally arise and the 
grant or refusal of n petition under the Article 
Will largely he n matter of discretion and un- 
doubtedlv vested in the Court. (1963) 2 Lab LJ 
304: AIR 1064 Mad 335 (338, 340) (Pt A) (Prs 4, 
14)., 

--English decisions — Codified Indian law — 

Interpretation of — Reference to English Law 
and precedents. 

Where a principle has been embodied in a 
.statute Ln this country, the wording of the sec. 
tion is of greater importance than a reference 
to the back ground of the English authorities 
which may undoubtedly be of great value, but 
which may be equally misleading in certain con 
tmgencics. Codification has its own advantages 
and disadvantages but it is a well-settled rule 
of interpretation of the Indian Law, that the 
courts must primarily look to our own enacted 

Of 15™“ and : cfcr 10 'he back-ground 

u h English common law and prccodenfs. only 

where there is no repugnancy or in order to 
hrow futhcr light upon the principle taken from 
that source in order to make it pnrl of the codi 

&Yp. b, ft ,7 Tdb'i. a,r 1980 M *" • 

—English and American decisions, 

The judgments of the superior Courts „( 
England and United States of America are only 
persuasive precedents. The Judges of-Indin 
uridcir no obligation to follow Hum hut. in many 
cases they have followed them though they have 


not hesitated to differ from them when they 
conflict with the statutory provisions contained 
in Indian Acts and Civil P. C. AIR 1955 Mad 
430 (432) (Pt B) (Pr 10). 

9-American decisions - Use of. In Interpret¬ 

ing Constitution. 

American decisions arc not directly applicable 
in construing Arts. 15 (1) and 29 (2| of the 
Indian Constitution, though they may have same 
hearing in construing Art. 14 of the Constitution. 

Implicit reliance should not he placed on 
American precedents without due regard to the 
fact lhat the Indian Constitution, unlike the 
American, runs into details and considerably 
narrows the scope of judicial interpretation and 
without paving due attention to the difference 
in language between the article of the two con¬ 
stitutions. Srimathi Champakam Dorairajan v. 
Stale of Madras, AIR 1951 Mad 120 (124, 129) 
(Pt C) (Prs 13, 28) (FBI. 


9 -—American precedents — Use of. Ip ex¬ 
amination of constitutionality of Indian Acts. 

The framers of Ihc Indian Constitution have 
sedulously avoided the phrase 'due process’ and 
out instead ‘authority of law' ‘according to pro¬ 
cedure established bv law*. The Constitution 
docs not also leave it to the Court what is within 
‘police power and what is not. Wherever rights 
are guaranteed there is also an indication of the 
limits of the guarantee and the qualifications to 
which it is subject. Bv avoiding the term ‘duo 
process and bv prescribing action ‘according to 
law the inquiry has been limited to the control 
of Ihe power of the legislature except where the 
Constitution itself savs that Ihe reasonableness of 
the restriction is Ihc tost. With a constitution so 
explicit the Courts in India cannot borrow light 
from America to interpret the Constitution. 
Sheoshankcr v. Slate of M. P. % 52 Crl LJ 1140: 
ILR (1951) Nag 646 : AIR 1951 Nag 58 (72) 
(Pt E) (Prs 94, 96) (FB). 


-- 

It is not always safe lo relv upon American 
decisions and great care should be taken in ap. 
plving them in the interpretation of our Con- 
stitution. (1963) 6 Orissa JD 71: ILR (1963) Cut 

noo : ffi D ! 4 ^ ST ,$ 220 5 A,R OrlS 107 
(109. 1101 (Pt C) (Pr 12) (DB). 

-English coses. 

Per Nnqui Imam, J. - Citing an English case 

of 0 d - ,n » erous J un .'ess one is definitely sure 
ol all he facts and circumstances and the law 

5^^ ^ LR n ^i ha p , 196 * BLJR Cr LI 

It is nlways dangerous lo apply English deci 
sions to the construction of an Indian Act where 

But Fn„ S .u. Ul i dpr .^‘deration are not the same 
thr. * d< ! c,s,ons "lay be referred to where 

ft AIR m" pr oa7 V, p°. nS hnve n cIose oarah 

W A PunJ “‘ ! ‘"“W Si L?*# -AM 
1806 PunJ 337 (339) (Pt Q (P r 7) (DB). 

Court B ‘nf h i deClsl .°-* Y ? 0l,r * of appeal. 

(.ourt of Appeal in Englnnd — Judgment of — 

mmmm 

lh r t °'ber Benches is settled Fl rlhor fr to'*'!? 
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tvav of request to I lie Division Bench to ignore 
the Full Bench decision. ILR (1960) 10 Raj 360: 
AIR 1960 Raj 219 (221) (Pt C) (Pr 9) (DB). 

•-American decisions. 

American decisions on “due process” clause — 
There is no “due process” clause in the Indian 
Constitution and the considerations which govern 
the interpretation of the "due process’ clause in 
the American Constitution as reported in the 
American decisions need not he imported bv the 
Courts when dealing with Art. 14 of the Con 
stitution of India. Sher Singh v. Rajasthan State, 
1954 Raj LW 296: ILR (1954 ) 4 Raj 365: AIR 
1954 Raj 65 (68) (Pt B) (Pr 15) (FB). 

24 (A). Indian statutes in same terms and on 
same lines. 

# -Income-tax Act — Interpretation — Decl* 

slons under English law. 

The Indian Income-tax Act is not in pari 
materia with the English Income-tax statutes. 
But the authorities under the English law which 
deal not with the interpretation of anv specific 
provisions, hut on the concept of income, mas 
not be regarded as proceeding upon anv special 
principles peculiar to the English Acts so as to 
render them inapplicable in considering problems 
arising under the Indian Income-tax Act. Kettle- 
well Bullcn and Co., Ltd. v. Commissioner ol 
Income-tax. Calcutta. (1964) 53 ITR 261: (1964) 

8 SCR 93: (1964 ) 2 SCWR 631: (1964) 2 ITJ 
193: (1964) 2 SCJ 381: AIR 1965 SC 65 (73) 
(Pt B| (Pr 12). 

# -American decisions, reference to construing 

Article 14 of the Constitution. 

Article 14 of the Constitution is adopted from 
the last clause of S. 1 of the 14th Amendment of 
the U. S. A. Constitution and it may reasonably 
be assumed that the Indian Constituent Assembly 
was aware of its content delimited bv judicial 
interpretation in the U. S. A. In considering the 
authorities of the superior Courts in the U. S. A. 
the Courts in India would not. therefore, be 
incorporating principles foreign to Indian Con¬ 
stitution or he proceeding upon the slippery 
ground of apparent similarity of expressions or 
concept in an alien jurisprudence developed by 
a society whose approach to similar proceeding 
on account of historical or other reasons differ 
from India. .State of U. P. v. Deoman. 1960 Crl 
LJ 1504: AIR 1960 SC 1125 (1131) (Pi A) (Pr 14). 

9 -English decisions on income-tax law. 

In dealing with cases expounding the English 
Income-tax Law, it must always he borne in mind 
that the scheme of legislature there is not the 
same as in India. No doubt, certain amount of 
assistance can. with caution be taken from them, 
but the problem under Indian Laws must be 
resolved, in the ultimate analysis with reference 
to Indian Laws, English decisions should be 
read with considerable caution. Indian Molasses 
Co. v. I.-T. Commr.. (1959) Supp (2) SCR 964: 
AIR 1959 SC 1049 (1058) (Pt A) (Pr 27). 

• -Law of trade mark — English decisions — 

Use of. 

As the law of Trade Marks adopted in the 
Indian Trade Marks Act merely reproduces the 
English Law with only slight modification, a re¬ 
ference to the judicial decisions on the corres- 
ponding section of the English Act is apposite 
and helpful. Registrar of Trade Marks v. Ashok 
Chandra Rakhit, Ltd.. 1955 Mad \\ N 935: 1955 
SCJ 562: (1955) 2 MU (SC) 76: 1955 Andhra 
\VR (SC) 330: (1955) SCA 1043: (1955) 2 SCR 
252: AIR 1955 SC 558 (561) (Pt C) (Pr 6). 

• -English decisions. 

Decisions of the English Courts given undci 
the Finance Act, the scheme of which is differ 


ent from the Indian Income-tax Statutes, are not 
always very helpful in dealing with matters aris¬ 
ing under the Indian law and analogies and in. 
fcrcnces drawn from those decisions are at times 
misleading. Commr. of Excess Profits Tax Bom 
bay City v. Lakshmi Silk Mills, Ltd., 1951-20 
ITR 451: 1951 SCJ 730: 54 Bom LR 1: 1952 SCR 
1: AIR 1951 SC 454 (456) (Pi B) (Pr 9). 

-English decisions — Binding nature. 

Even though the decisions of the English 
Courts are not binding, they are of weight, 
especially when they deal with questions 
of general principle in regard to which the law 
could not possibly be different in England and 
India, (ol) 53 Bom LR 333: 21 Bom Crl Cas 
112: 52 Crl U 779: ILR (1951) Bom 318: AIR 
1951 Bom 105 (110) (Pi B) (Pr 9) (DB). 

-English decisions on statutes held to be pari 

materia with Indian statute can be referred to 
for purposes of construction of Indian Act. They 
arc not compelling decisions but are certainly 
persuasive. AIR 1959 Cal 213 (215) (Pt E) (Pr 9). 
-English decisions. 

Sections 41 and 42 closely resemble the pro¬ 
visions oi the English Sale of Goods Act (1893), 
Interpretation put upon the section of the 
English Act by the Judges in England ought, in 
the absence of good reason to the contrary, to 
he respected and followed in India. ILR (1968) 
2 Cal 441. 

-Income-fax Act — Decisions under English 

law. 

It is true that the scheme of the English In¬ 
come-tax Act is different from the scheme ol 
the Indian Income-tax Act but where there arc 
observations made which are of a general nature 
and which do not depend for their validity on 
any particular provision of the English Statute, 
there is no reason why Courts in India should 
not receive light from them. (1965) 1 ITJ 165: 
(1965) 56 ITR 152: AIR 1065 GuJ 262 (268) 

(PI B) (Pr 16) (DB). 

-Provincial Insolvency Acf (1920), S. 54 — In¬ 
terpretation — Value of English decisions — 
(Presidency Towns Insolvency Act (1909), S. 56). 

The insolvency law is one borrowed from Eng¬ 
land, and the language of the enactment being 
in terms corresponding to the English statute, 
English decisions on the interpretation of the 
terms of the enactment can be safely applied to 
cases arising in India under S. 54. Provincial In¬ 
solvency Act. AIR 1956 Mad 33 (37) (Pt A) (Pr 
13-A) (DB). 

-English decision. 


Generally in interpretation of Indian Income- 
tax Act, it is not desirable to rely on English 
decisions on interpretation of English Income-tax 
statute since these two arc not in pari materia— 
Arrangement and language differ greatly -- 
English authorities have to be examined with 
caution but where observations arc made by 
eminent Judges expounding and illumining simi¬ 
lar principles, they may be referred to Tjjjj* 
able guide to our Courts. ILR (1962) 2 P° n l 
(1963) 50 ITR 513: AIR 1963 PunJ 411 (415) 

(Pt D) (Pr 11) (DB). 

24 (B). Decision based on Justice, equity and 
good conscience. 


—English decisions — Value of — English Law 
- When to be applied. 

Where there is a statute in Indian law there 
no reason to go to the English law. But when 
lcre is no statute English cases arc helpful m 
lowing how English Courts have decidedI cases 
ruler similnr circumstances. (’60) 04 Cal WIN 
52: ILR (1961) 2 Cal 14. 
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-English decisions. 

Courts in India have olten been called upon 
and indeed, their powers in this respect have sel¬ 
dom been questioned, to decide cases according to 
principle of justice, equity and good conscience. 
Normally no doubt, English decisions and the 
principles, underlying them or derived from 
English equity cases, have served and do serve 
as useful guides in this matter, but Ihe Courts 
are reluctant to introduce English principles 
which are admittedly unjusl and inequitable into 
Indian system of justice, equity and good 
conscience in the absence of compelling authority 
or to extend their application beyond the rigid 
limits of such authority. 59 Cal WN 1131: ILR 
|1957> 1 Cal 371: AIR 1956 Col 36 (39) (Pi C) 
(Pr 15) (DB). 

24 (C). Absence of Indian slatule low. 

-Carrier by air — Indian Air Lines Corpora¬ 
tion — Carriage of goods by air inland — Liabi¬ 
lity for damage to goods — Law. applicable — 
Not governed by Carriers Acl. 1865, or Contract 
Act, 1872, but bv English Common Law as ad¬ 
ministered in India. AIR 1961 Cal 383. 

PRECEPTOR 

See Hindu Law — Succession. 

PRECEPTS 

See Civil P. C. (1908), S. 46. 

PRE-CONSTITUTION LAW 
Repugnancy with. 

See Constitution of India, Arl. 254. 

PRE-CONSTITUTION TAXES, DUTIES ETC., 
LEVIED BY STATE 

Provision to contrary made by Parliament. 

See Constitution of India, Art. 277. 

F: . ■ 

PRE-EMPTION 

Sec (I) Agra Pre-emption Act (1922), S. 5. 

(2) Alwar State Pre-emplion Act (7 of 
1946). 

(3) Bcrar Land Revenue Code (1928), See- 
lions 174, 176-184. 

(4) Bhopal Pre-emption Act (3 of 1934). 

(5) Constitution of India, Art. 19. 

(6) Custom. 

(7) Easements Act (1882), S. 18. 

(8) Evidence Act (1872), S. 13. 

(9) Gwalior Pre-emption Act (1992) Sravt.) 

(10) J. & K. Right of Prior Purchase Act 
(1993 Smvt). 

( 11 ) Mahomedan Law. 

(12) Manvnr Pre-emption Act (1922). 

(13) Oudh Laws Act (1870). 

(14) Punjab Pre-emption Act (1 of 1913). 

(15) Rcwn State Pre-emption Act (1940). 

Decree for. 

See Civil P. C. (1908). O. 20. R. 14. 

Suit (or. 

—Courl-fee. 

See Court-fees Acl (1870), S. 7 (vi) 

—Limitation. 

See Limitation Acl (1908), Art. 10. 

PREFERENCE 

See (1) Presidency Towns Insolvency Art 
(1909), S. 50. 

(2) Provincial Insolvency Act (1920) Sec. 
tion 54. 

(3) T. P. Act (1882), S. 53. 

PREFERENTIAL HEIR 

Sec ( 1 ) Custom (Punjab). 

(2) Mahomedan Law — Succession 
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PREGNANCY 
See (II Evident e Act 118721, S. 112. 

|2l Hindu Marriage Act (1955), S. 12 (l> 

(dl. 

PRELIMINARY DECREE 

See (1) Civil P. C. (1908). Ss. 2 (2). 97. O. 20, 

Rr. 12 l« 18, O. 34. Hr. 2, 4, 7 and 
(2) For Statutory cross references: See 
under "Decree — Preliminary decree”; 
'Decree — Mortgage decree". 

PRELIMINARY ENQUIRY 

See (1) Conslitulion of India. Arts. 310-311, 220 
and 32. 

|2i Criminal P. C. (1898). Ss. 195 and 476. 

|3| Industrial Disputes Act (1947), Sell. II, 

Item 6. 

PRELIMINARY ENQUIRY OR INVESTIGATION 
BEFORE ISSUING PROCESS ON COM¬ 
PLAINT 

See Criminal P. C. (1898), S. 202. 

PRELIMINARY INQUIRY UPON COMPLAINT 

BY COURT 

See Criminal P. C. (1898), S. 476. 

PRELIMINARY OBJECTION 

Sec Civil P. C. (1908), O. 41, R. 23. 

PRELIMINARY ORDER IN DISPUTE REGARD¬ 
ING IMMOVABLE PROPERTY 

Sec Criminal P. C. (1898), Ss. 145 and 147. 

PRELIMINARY ORDER IN SECURITY 
PROCEEDING 

Sec Criminal P. C. (1898), S. 112. 

PREPARATION, FACTS SHOWING 
Relevancy of, la evidence. 

See Evidence Act (1872), S. 8. 

PREROGATIVE 

See ( 1 ) Civil P. C. (1908), S. 9 — Act of Stole. 

(2) Constitution of India, Arts. 51, 72, 136. 

161, 309, 310, 333. 

(3) Criminal P. C. (1898), Ss. 401, 402. 

PREROGATIVE WRITS 

See Constitution of India, Arts. 226 and 32. 

PRESCRIPTION 

See ( 1 ) Easements Act (1882), S. 15. 

(2) Limitation Act (1908). S. 20 and Arti¬ 
cles 142 and 144. 

PRESENTMENT OF NEGOTIABLE INSTRU¬ 
MENT 

See Negotiable Instruments Act (1881) Ss 61 
64, 68. 69. 70. 74. 70. * ’ 


PRESIDENCY MAGISTRATE 
Judgment of. 

For statutory cross-references: See under 
Judgment* 1 . 

Local limits of Jurisdiction, of. 

See Criminal P. C. (1898), S. 20. 

PRESIDENCY SMALL CAUSE COURTS ACT 

(15 of 1882) 


—-S. S-A — Application for new trial - Aclini 

SecUon J 38 for n '„ in0t np P ,irn,ion unde! 

section 38 for n new trial* unless he has beer 
appointed ns the Chief Judge by the State Gov 
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PRESIDENCY 


SMALL CAUSE COURTS ACT (1882), S. 8-A 


rrnmcnt under Section 8-A. See Presidency Small 
Cause Courts Act (1882), Section 38. AIR 1955 
MC (Cal) 5349 (DR). 

~ s - 8_A — Application under Section 38 — 
Hearing of — Constitution of Bench — Validity 
“7 Direction under Rule 4 necessary. Sec Pre¬ 
sidency Small Cause Courts Act (1882). Sec¬ 
tion 38. AIR 1955 MJC (Cal) 5349 (DB). 

SECTION 9 


k. 9 — Jurisdiction to entertain suit — 
Objection under Order 21, Rule 58. Civil P. C. 
in City Civil Court in execution of decree passed 
by itself — Suit under Order 21, Rule 63 will be 
cognizable by that Court and not bv Presidency 
Small Cause Court. See Civil P. C. (1908), O. 21, 
Rule 58. AIR 1961 Bom 112. 


-S. 9 — Rules under — Rules of Practice and 

Procedure (Calcutta), Ch. 23, R. 1 (3) and Ch. 33. 
Rule 1 — Withdrawal of application to sue as 
poor person without leave of Court to bring fresh 
application — Second application not barred — 
Civil P, C. (1908), Section 8. 

Under the Rules of Practice and Procedure 
framed under Section 9 of the Presidency Small 
Cause Courts Act, rules under Chapter 33 are 
made for “suits by poor persons'*. It is clear 
from these rules that unlike the Civil Procedure 
Code scheme under Order 33, here there is no 
combined application to sue as a poor person with 
particulars of plaint stated therein. The applica¬ 
tion to sue as a poor person is kept separate 
Irom the plaint. The application has to be 
presented with the plaint. The application is 
first to be granted and then the plaint presented 
along with it will be dealt with as a plaint duly 
presented and not before and not otherwise. 
Hence, withdrawal of an appliction to sue as a 
poor person cannot mean withdrawal of the 
suit itself. Therefore, under the special procedure 
recognized by the Rules of Practice and Procedure 
made under Section 9 of the Presidency Small 
Cause Courts Act read with Section 8 of the 
Civil Procedure Code a withdrawal of an ap¬ 
plication to sue as a poor person does not bai 
a second appliction to sue as such poor person 
and such a withdrawal without leave of the 
Court to bring a fresh application for suit is not 
hit by either Order 23. Rule 1 (3) of the Code 
of Civil Procedure, or by Rule 1 (3) of Chapter 23 
of tbe Rules of Practice and Procedure under 
Section 9 of the Presidency Small Cause Courts 
Act. Even assuming that Order 33, Rule 15 of 
Civil P. C. is applicable to the procedure to suits 
by poor persons under tbe Presidency Small 
Cause Courts Act, the word ‘refuse* in that rule 
means “refusal on merits” and does not cover 
a case where the appliction has been simply with¬ 
drawn bv the applicant. AIR 1931 Rang 79 (2), 
Rel. on. 69 Cal WN 580: AIR 1965 Cal 233 (235) 
(Prs 8, 9, 11). ■ 


-Ss. 9 (1) (aa) and 41 — Rules under Sec¬ 
tion 9 (1) (aa) by Calcutta High Court. Rule 107 
— Scope of — Application for possession of im¬ 
movable property is to be treated as suit — Pro¬ 
ceedings not defended — Registrar gets jurisdic¬ 
tion to deal with it under Section 41 of the Act 
and in default of an appearance of the defendant 
can pass an ex parte order. AIR 1955 NUC (Cal) 
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SECTION 18 


-S. 18 — It is not open to the Court of Small 

Causes to grant leave for amendment of plaint in 
respect of a substantially different cause of action 
which was not considered by the Court when 


granting the original leave to sue. Leave to sue 
which is granted by the Court in respect of 
one cause of action will not be available to 
conler jurisdiction on the Court in respect of sub¬ 
stantially different cause of action, the reason 
being that the cause of action as sought to be 
amended was not judicially considered at the 
time when the first leave was granted. ILR 
15 Bom 93 and AIR 1939 Bom 345. Applied. 

Plaintiff originally claiming on basis of com- 
mission agency on subsisting account — Amend¬ 
ment seeking to base claim on pucca adatiya basis 
and on open, current and mutual account — 
Amendment held would alter original cause of 
action into substantially different cause of action 
and would not be allowed. 7 Bom LR 57, Relied 
on. 63 Bom LR 169: ILR (1961) Bo m 659: AIR 
1961 Bom 284 (285, 286) (Prs 5, 6). 

-S. 18 (b) — Expression “carry on business” 

meaning of. 

Reading Section 18 (b) as a whole, the context 
requires a somewhat narrow and restricted mean¬ 
ing to be placed on the word “business*’ used in 
the expression "carry on business”. In its wider 
denotation, the word “business” may have a more 
cxlensive meaning than the word “trade”. But 
in the conlext of Section 18 |b), il means com¬ 
mercial business; what may be treated as com¬ 
mercial in the hands of private agencies would 
not necessarily continue lo partake of.the same 
character when they are undertaken by the Gov¬ 
ernment in pursuit of its welfare policies. For 
example, the running of Ihe Railway would 
he treated as a business in tbe hands of ihfc 
Railway Company bul it would not neccssaril) 
show that it is business when it is undertaken 
by the Government or the Slate. 

In Ibis view, the Union of India, which 
represents Ihe B. B. and C. I. Railway having 
its Head Office al Bombay could not be said th 
carry on business within Ihe meaning of Sec¬ 
tion 18. sub-seclion (b), and Ihe suit, cause of 
action for which had arisen wholly outside 
Bombay, could not he entertained bv the Court 
of Small Causes al Bombay. 55 Bom LR 746: 
ILR (1953) Bom 1157: AIH 19M Bom 129 (131) 
(PI B) (Prs 7, 8) (DB). 

[Held, Impliedly overruled by AIR 1963 SC 
1681 in AIR 1967 Cal 205.1 

•-S. 18 (a) — “Cause of action” — Notice 

under Section 77, RaUways Acl. 


The facts constituting the cause of action musl 
irccede Ihe suit. Section 77 of the Railways Ac 
cfers lo certain requirements which are to be 
ullilied before Ihe Court will pass a decree en- 
itling the plaintiff to refund or compensation, 
[he expression entitled to n refund or to com- 
jensation” does not connote that the suit can- 
lot be filed till nolice of Ihe claim is given, inc 
act that the notice of a claim under 
ion 77 of the Railways Act need not precede n 
uit for a refund or for compensation necessary 
eads to the conclusion that the service of suen 
mtice cannot form part of the cause of actior 
villiin Serlion 18 (a). ILR (1941) 2 Cal 160 M 
'al LJ 175; AIR 1949 Cal 662 and 55 CWMJJ; 
UR 1951 Cal 37. Overruled. Bans, v Governor 
ieneral of India in Council. 89 Cal LJ 1 • £0 
VN 83: ILR (1953) 1 Cal 162: AIR 1952 Cal 30 
37) (Prs 35. 39. 40. 43) (FB). 

_S 18 (c) — Scope — Carriage by Railway 

- Civil P. C. (1908). Section 20. 

Where a railway impleaded ns defendant J'j 
he suit is owned by the Cenlrnl Governmen| 
md is represented by Ihe G'.vcrnorGcner»' u 
’.ouncil the latter cannot he said to 
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reside* nr carrv »>n business or personally work 
I nr gain in carrying on llu* administration of the 
Railway. ILK 119*111 2 Cal 160, Dissented. 55 

Cal WN 113: AIR 1951 Cal 37 (37) (Pt A) (Pr 4) 
(DU). 

[Overruled on another point in AIR 1932 Cal 
35 {FB)J 

-S. 18 (a) — ‘‘Cause of action’* — Civil P. C. 

(1908). Section 20. 

Service ol notice under Section 77 of Railways 
Act, is certainly part of the cause of action in 
a suit fur recovery of price of goods lost against 
the railway because service of notice is one ol 
(he facts which it is necessary for the plaintill 
to prove in order t‘> support his rigid to judg¬ 
ment of the Court. 35 Cal WN 113: AIR 1951 
Cal 37 (38, 39) (Pi B) (Prs 6, 7) (DB). 

[Overruled in AIR 1952 Cal 35 (FB).l 
-S. 18 — A suit I or a declaration of main¬ 
tenance right comes within the saving ot Sec¬ 
tion 19 (1) (s) — Its entertainment bv the City 
Civil Court is, therefore, not forbidden. See 
Presidency Small Cause Courts Ad ( 1882 ), Sec¬ 
tion 19 (1) |s). AIR 1951 Mad 360. 

SECTION 19 

-S. 19 — Applicability — Suit for recovery of 

Income-tax due — Cognlzunce by Presidency 
Small Cause Court — Bar of — Income-tax Acl 
(1922), Ss. 29 and 45 and 46 (2). 

The amount ol Income tax, as assessed may 
become due alter demand is made under Sec¬ 
tion 29 and Section 45 of the Indian Income-tax 
Act. It may. thereafter, become a debt due to 
the Crown. As such debt it may be realised 
under the Public Demands Recovery Act. But 
because it becomes a debt, it does not lose its 
character as arrear of revenue. A suit for 
recovery of outstanding balance of Income-tax is 
a suit for recovery of debt, due as an arrear of 
revenue, for the realisation of which the 
Presidency Small Cause Court is not a proper 
forum and the Court has, therefore, no jurisdic¬ 
tion to try it- (1961) 65 Cal WN 1090: (1962) 45 
ITR 622: 67 Cal WN 373: ILR (1962) 2 Cal 202. 

19 (p) — Suit for accounts slmpllclter. 

Hie expression "a suit for an account of pro¬ 
perty and its duo administration” refers to one 
particular type of cases, viz., a suit for admini¬ 
stration of an estate where an account has to he 
taken of property which is to be administered. 
The expression docs not include “a suit for 
accounts simpiiciter in which there is no prayer 
for administration. ILR 55 Cal 1292, Rcl on 
55 Cal WN 742: ILR (1953) 2 Cal 8: AIR 1952 
Cal 281 (282) (Pr 0) (DB). 

~ Ss, 19 (g), 41, 43 — Proceedings under See- 
! 41 -T, Hl * hl of sub-lcnant to apply under 

SecUon 11 (3) of West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act (38 of 1948). 

In view of the summary character of the juris- 
diction of the Small Cause Court in proceedings 
under Chapter VII, the Presidency Small Cause 
Court will have no jurisdiction to entertain an np- 
plication under Section 11 (3) of the West Bengal 

\ct m i948 C v nlr01 ^“Porarv Provisions) 
M ? reovt ; r * QS tJ ! e r 'ght which the sub. 
enant seeks to enforce is a right of statutory 
tenancy in the premises the Presidency Small 
Cause Court has no jurisdiction to enter into lh*it 
question under Section 19 (g): 53 CWN 474 
Rul. on. (1951) 87 CU 181 (DB). 474 ’ 

l 9Dnd 41 r APPHeablllly - Landlord 
terminating lease under fo,fellure clause - An 
plication for cjectmcnl - Tenanl disputing voll- 


dily of termination — Jurisdiction of Small Cause' 
Court. 

Section 19 (g) of the Presidency Small Cause 
Courts .\rt applies only to suits properly so call¬ 
ed and does not apply to applications under Sec. 
lion 41 ol the Act. Chapter VII of the Act. which 
contains Section 41. is a complete Code in regard 
to applications tiled under Section 41. An applira- 
lion under Section 41. though it is to he in the 
lorin of a plaint, does not become :i suit; it is 
only an application. 

Where a landlord, after terminating a tenancy 
applies under Section 41 for ejectment of the 
tenant, and the tenant pleads that the tenancy 
has not been validly lerniinated and that the 
lease still subsists, it cannot be said that there 
is a dispute as to title and, therefore, the juris- 
diction ol the Small Causes Court is excluded. 
The termination ol a tenancy based upon the 
landlord taking advantage of a forfeiture clause 
falls within Section 41 and the Court has juris* 
diclion to decide the question. The fact that 
Ihc defence raises the question of title in that 
the tenancy has not been validly terminated does 
not oust the jurisdiction of the Court which is 
bound to decide the question under Chapter VII 
Ag- ILR (19451 Bom 1038. Rel. on. 

Mad 913 : 71 MUd L " 472: ,LR <‘»57) 

— Ss. 19 (s) and 18 — A suit for a declaration 
ol maintenance right comes within the saving ol 
Sect'on 19 (lj |s) — Its entertainment by the 

iqk. m'] I^ctore, not forbidden. AIR 

1961 .Mad 360 (361) (Pt B) (Pr 3). 

SECTION 21 

ItTcff’ foV* an ' CI, ‘ ,od b > Section 5 of W. B. Acl 
R I I T . rc ‘ over amount exceeding 
f'.! 00 . bu . " 0| exceeding Rs. 2,000 - High 
L H^io Un p' C . ,0 ." ^ entertain not taken away 

7ss m Hvt. r n ' l r ] ~ < Bon * nl - A*ra -nd 

tilt y 7) - Sccli °" 21 >- 

SECTION 31 

C Wt' 31 r T„ ? Crr . Ce Presidency Small Cause 

ssX r* 

(1908). Section 8 AIR 1962 Pal 272. ' 

• % 

SECTION 38 

——S. 38 — Jurisdiction of Fulf Court 

i»« i Th„i “ ,' v ; lh "r ,ions oi '««' 

‘uS raas 

f' S F s 

SJ°i r V h "L ss “'S 

atlention of th e Jud C e C0 ®P*®lely escaped (hr 
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piamtiff Ilia! defendants I and 2 were partners 
concerned with the production of the picture 
Sinbad the Sailor" and the trial Judge did not 
consider the significance and the effect of this 
admission, it was open to the Full Court to sa> 
hat one very important fact on which the plain¬ 
tiff relied had escaped the attention of the trial 
Judge completely. It could not, therefore, he 
said that in coming to this conclusion, in the 
lighl of the fact that the trial Court had com¬ 
pletely failed to consider one important fact, the 
bull Court had exceeded its jurisdiction. AIR 
1944 Bom 189, Rel. on. AIR 1956 Bom 125 (126) 
(Prs 3, 5). 

“ 7^* — Language of Section 38 does nol 

limit the proceeding to only questions of law — 
Jurisdiction of Full Bench under Section 38 is nol 
limited to questions of law — Full Bench admit 
ting facts of trial Judge and drawing dilTerent 
inference — Full Bench also applying Sections 29 
and 40, Contract Act — Held, those were ques¬ 
tions of law. AIR 1965 Cal 446 (448, 449) 

(Prs 10 to 13). 

-S. 38 — Iron safe attached in execution of 


decree — Claim preferred under Vol. I, Chap. XXI 
Part III, Rule 47 of Calcutta Small Causes Courl 
Manual — Question of possession involved — 
claim dismissed — Application for new trial by 
unsuccessful claimant — Full Bench under Sec- 
lion 38 has no jurisdiction to differ from trial 
judge on question of fact, viz., the possession of 
iron safe. (1962) 66 Cal WN 251. 

-Ss. 38, 8-A — High Court Rules and Orders 

(Calcutta), Chapter 39. Rule 4 — Application 
under Section 38 — Hearing of — Constitution ol 
Bench — Absence of Judge who heard the inattei 
— Direction under Rule 4 is necessary. AIR 1955 
NUC (Cal) 5349 (DB). 


l. 38, 8-A — Application for new trial — 
Acting Chief Judge cannot hear unless he has 
been appointed a Chief Judge bv the State Gov¬ 
ernment under Section 8-A. AIR 1955 NUC (Cal) 
5349 (DB). 

-S. 38 — Powers of Full Bench — Re hearing 

on one issue only — Full Bench can transmit case 
lor re hearing on one issue only. AIR 1955 NUC 
(Cal) 3671. 

-S. 38 — Powers of Bench — Alteration ol 

finding. 

Assuming that the powers of a Full Bench o| 
the Small Causes Court at a new trial are only 
revisional, the Bench certainly has jurisdiction to 
alter a finding if it was arrived at on a clear 
misunderstanding of the evidence. Misapprecia- 
tion of evidence would not entitle a revisional 
Court to interfere with findings of fact, but a mis¬ 
understanding of evidence certainly will. AIR 
1951 Cal 470 (471) (PI A) (Pr 3). 

-S. 38 — New trial application — Scope of 

power of Court — Perfunctory order dismissing 
new trial application — If Justified — Civil P. C. 
(1908), Sections 2 (9), 8, Order 20, Rule 4 - 
Small Cause Court Rules (Madras), Order 1-A, 
Rule 4 (6), Order 41, Rule 12. 

Though the wording of Section 38 of the Pre¬ 
sidency Small Cause Courts Act is very wide it is 
now settled by a number of decisions over a long 
period that the New Trial Court of the Presidency 
Small Causes Court can dismiss an application 
under Section 38 on the ground that there is no 
error of law in the judgment under appeal. But 
errors of law can be of various descriptions and 
the New Trial Court must say in its judgment, 
what is the question of law raised before it and 
give its opinion on it. A blanket judgment that 


tlicrc is no error of law is no judgment at all 
[* ,c ' cnn judgment in the Small Cause Courls 
Act has lo be understood in (lie same sense in 
which it is used in the Civil Procedure Code 
32 Mad LJ 213; AIR 1917 Mad 135 (2) Rel on 
1962) 2 MU 443: 75 Mad L\V 620: ILR (imj 
Mad 905: AIR 1963 Mad 87 (87 to 89) (Prs 2 to 5). 

- S. 38 — Judges constituting (he Full 

Bench on the terms of Section 38 are not com¬ 
petent to give a finding of fact. 72 Mad LW 69: 

1959 Mad WN 122: ILR (1959) Mad 439: ( 1959 ) 
2 MLJ 373: AIR 1959 Mad 285 (286) (Pi A) (Pr 2). 

-S. 38 — Full Bench — Powers of — Ques¬ 
tion of fact raised for first time in the Ne w 
Trial application — If can be decided. 

A Full Bench of the Court of Small Causes 
under Section 38 of the Presidency Small Cause 
Courts Act has no power to decide question ol 
fart when it first arises before it in consequence 
of its finding on another question of fact or law. 
If an occasion should arise before the Full Bench 
to come to a conclusion on a new 
question of fact, the proper procedure is not 
to give its fresh findings of fact, but to order a 
retrial at which the facts maybe gone into afresh: 
1956 MWN 535 and AIR 1956 Bom 125, Dist. 
(1958) 2 MLJ 437: 71 Mad LW 743. 


;-38 — Suit on accounts — Burden of prool 

is on plaintiff to prove that moneys are due to 
him from defendant. See Evidence Act (1872), 
Sections 101-103. AIR 1955 NUC (Mad) 3160. 

-S. 38 — Interference — Grounds — Misunder¬ 
standing of evidence is ground for interference in 
revision — The power exercised by the Full 
Bench is substantially in the nature of revisional 
jurisdiction though not limited to matters 
mentioned in Section 115 Civil P. C., and is nol 
limited to points of law and in the guise of revi¬ 
sion, it cannot treat the new trial application as 
an appeal. 

Though misapprecialion of evidence would nol 
entitle a revisional Court to interfere with find¬ 
ings of fact, a misunderstanding of evidence cer. 
tainly will. AIR 1955 NUC (Mad) 3160. 

-S. 38 — Order, meaning of — Order return¬ 
ing plaint for presentation to proper Court Is nol 
order within Section 38. 

An order passed by a Presidency Small Causes 
Court after hearing both sides and discussing 
many contentions and issues, returning the pluinl 
tor presentation to the proper Court having juris¬ 
diction is not an order entitling the party for a 
new trial under Section 38, Presidency Small 
Cause Courts Act. 

Every order in a suit, even if passed after 
contest, will not be an order in respect of which 
a new trial can be claimed under Section Jo, 
only when the merits of the suit claim are gone 
into and an order passed, can the order come 
within the meaning of the word ‘Order’ in 5cc- 
lion 38. The phrase ‘new trial’ itself >mP> lcs “ n 
old trial and disposal on merits. 26 Mad 
ILR (1938) 2 Cal 637, Rel. on. 

It is wrong to contend that the orders which 
could be brought up for revision under Section -o 
of the Provincial Small Cause Courts Act coum 
also be brought up for new trial under the Prcsr 
dency Small Cause Courls Act The two Ads 
ind sections are different, and Section 
Provincial Small Cause Courts Act, dealingI 
revisions to the High Court, cannot be re bed on 
for bolstering up a new claim for a npw tna 
under Section 38 of the Presidency Small Cnus 
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Courts Art. 1052 Mail \VN 172: 65 Mad L\V 156: 
(1052) 1 Mad U 171: AIR 1952 Mad 594 (595) 
(Pr.s 4, 5). 

-S. 38 — Application to set aside order of dis¬ 
missal for default — Competency of Full Bench 
lo entertain. 

A bench ol the Small Cause Courts has no 
power to entertain an application to restore a 
matter under Section 38 ol the Presidency Small 
Cause Courts Act that has been dismissed I nr 
default. 

A proceeding under Section 38 of the Presi¬ 
dency Small Cause Courts Ad cannot be treated 
as a suit or a proceeding in the nature of a 
suit. The jurisdiction ot llie Small Cause Court 
under Section 38 is substantially in the nature 
ol revision a 1 jurisdiction. 64 Mad L\V 137: 1951 
•Mad \YN 50: (1951) 1 MLJ 81: AIK 1951 Mad 072 
(672, 673) (Prs 2, 5). 

S. 38 — Suit for recovery of money — Facl 
whether plaintill pul her thumb Impression on 
counterfoil of receipt of vital importance in suit 

— Trial Judge not applying his wind to Ibis clr- 
cuinslauce — Judge held committed error of law 

— Defendunl held was entitled lo apply under 
Section 38. 

Where in a suit for recovery of money the fact 
as to whether it was true or not that the plainlilT 
put her thumb impression on the counterfoil of a 
receipt was ol vital importance in determining as 
lo who, the plaintitl or the defendant was speak¬ 
ing the truth in the case, but the trial Judge did 
not apply his mind to this relevant circumstance 
before lie made up his mind lo believe one ol 
the versions: 

Held, that in so for as Ihe trial Judge failed 
to (jerform this duty and simply contended him 
Nell by saying that lie had no means of verify- 
mg whether the thumb impression was really th'al 
of the plumtiir or not, while actually ample 
means were readily available to him he must be 
considered lo have committed an error of law 

z, "Z- COns ‘ s * in « iu « h “ t . he faded to determine' 
me question of tact when it was vital to the dec! 
sion in the case and it would not be sufTieienl 
explanation that Ihe attention of the trial Judge 
was not drawn to the existence or availability of 
■he material on record lo enable the required 
comparison of the impressions and the defendant 
against whom a decree was passed was entitled to 

ro k urt U nf c® Ti a r Cr bef ? re ,he Ful1 Bcnch of 'he 
Court of Small Causes by way of a new trial an 

mu''? 11 Un , d o Scc,i01 ' 38 of ,he Ac ' and the 
^iA, fram w d 'hereunder: AIR 1943 PC '>08 Foil 

w.TWS, “W’m lw " S: A ‘" 

ST 68: 

tVol. 12.] Fn.D. 43. 


CHAPTER 7 

-Chap. 7 (Sections 41-49) — Nature of Juris* 

diction conferred on Court under Chapter 7. 

The jurisdiction conferred on the Small Cause 
Court under Chapter 7 is a very special and 
limited jurisdiction. It entitles parlies to recover 
possession by a summary procedure. There is 
nothing to prevent a party l rum obtaining posses¬ 
sion in the ordinary Courts of the land if he has 
a right to possession under the ordinary law. 
But when a parly comes lo the Small Cause 
(.ourl under Chapter 7 and makes an applica¬ 
tion. he must satisfy the Court that his applica¬ 
tion h maintainable and that he is entitled to 
the order as provided by that Chapter. 60 Bom 
LR 1282: ILR (1958) Bom 1416: AIR 1960 Bom 
18 (19) (PI A) (Pr 4) (DBJ. 

Chap. 7 (Ss. 41-49) — Suits under Section 
and proceeding under Chapter VII — Distinction 
pointed out — Appeal lies in suil under Sec¬ 
tion 28 hut no appeal lies from order in proceed¬ 
ings under Chapter VII. See Houses and Rents 
Bombay Rents, Hotel and Lodging Houst 
Rates (Control) Act (57 of 1947), Section 28. 
AIR 1053 Bom 200. 

® Chap. 7 (Ss. 41-49) — Decree for recovery 
ol possession — Expression includes order for 
possession under Chapter VII of Presidency Small 
Cause Courts Act. See Houses and Rents — 
\\cst Bengal Premises Rent Control (Temporary 
Provisions) Act (1950). Section 18 (1). AIR 1952 
Cal 533 (SB). 

-Chap. 7 (Ss. 41-49) — Order under Chap. VII 
- Section 18 of W. B. Act 17 ul 1950 applies 
o it. See Houses and Rents — West Bengal 
Piemiscs Rent Control (Temporary Provisions) 
Ad (17 of 1950), Section 18. AIR 1052 CaJ 126. 
[Overruled in AIR 1953 SC 148.] 

(&..4I-*) — Proceedings under 
Chapter \ II — Nature ol - Order for posses¬ 
sion j 7 r- S f C D°",. 43 f ~ A '’P'*«lion under Sec- 
“ ' 47, V'.i , P \ for sluv of proceedings on 
the ground that the order lor possession has been 

.mTcnnnot . O,he | rw,so djsP^ed of is maintainable 

CaJ M5 (396| (PrTr “ Prema ‘ Ur,i - AIR 1901 

SECTION 41 

SYNOPSIS 

(Prrsidetn y Small Cause Courts Act (1882) 
Section 41.) 1 

I. Nature ol proceedings under. 

— Jurisdiction. 

3. Limitation lor execution of order. 

4. Parlies lo proceedings. 

5. Right lo remove tixtures. 

6 . Revision. 

7. Decree and building - Meaning ol. 

I. Nature of proceedings under. 

Irao'pc 1 H n m ," 88 '! « ObVKJK e.TfS 

;r WtetEZrk 

®«- pp s™ y 4.7 rfsssrsjs 
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Cause Courts Ac I — Occupant. alleged licensee, 
rel using to vacate mi nolire — Defcnee claim foi 
protection ol Art on basis of tenancy — Order 
lor ejectmenl — Decree against Ihe defendant 
musl be treated as one under Section 28 of Bom¬ 
bay Henl Ad and appealable under Section 29 of 
that Act. See Houses and Renls — Bombay 
Rents, Hotel and Lodging House Rates Control 
Act (57 o| 1947). Section 28. AIR 1951 Bom 294. 

[Overruled by AIR 1951 Bom 390.] 

Ss. 41 and 44 — Order for possession made 
under Section 41 — Person having independent 
title threatened lo be dispossessed under Sec. 44 

—Such person is not bound by an order under 
Section 41 of the Act — But he has little protec¬ 
tion under that Act lor maintaining bis rights — 
Even it the hailill gives possession by force to 
the person directed in the summons, no action 
lies against him and summary proceeding undei 
Order 21, Rule 100, C. P. C. lor recovery of pos¬ 
session does not lie. AIR 1955 NUC (Cal) 1021. 

——Ss. 41, 43 and 47 — Proceedings for recovery 
oi possession •— Order for possession bv con¬ 
sent of occupant — Application by occupant lor 
stay on ground ol intention lo tile suit in High 
Court — Application held should he granted 
AIR 1955 NIC (Cal) 604. 

-S. 41 — Rules under Section 9 (I) (aa) by 

Calcutta High Court, Rule 107 — Scope of R. 107 
— Application for possession of immovable pro¬ 
perty — Proceedings — Nature of — Registrar 
dealing with it — It proceeding on such an appli¬ 
cation for possession of an immovable properly 
is not defended it becomes an undefended suil 
within Section 9 ( 1 ) (aa) and the Registrar gels 
jurisdiction to deal with it under Section 41 and 
in default of appearance of Ihe defendanl can 
pass an ex parte order. See Presidency Small 
Cause Courts Act (1882), Section 9 (1) (aa). 

AIR 1955 NUC (Col) 648. 

-S. 41 — Proceedings under Chapter VII are 

not a suit. 54 Cal \VN 376: ILR (1951) 1 Col 
350: AIR 1950 Cul 244 (245) (IM A) (Hr 5). 

-Ss. 41, 43, 47 — Proceedings under Sec. 41 

by landlord — Subsequent suit by tenant for re¬ 
lief under Section 47 — Delivery of possession lo 
landlord during pendency of suil — Such deli¬ 
very can only be subject to Ihe result off the 
suit. 

On 8th November, 1948, landlord who had bv 
then terminated the lease in favour of I he tenant 
filed an application under Section 41 for eviction 
of the tenant. An order was passed directing him 
lo delivery vacant possession by 1st August. 
1950. On that date the tenant applied to the 
Court under Section 47 of the same enactment 
for stay of further proceedings, undertaking to 
institute a suil lo establish his rigid to continue 
in possession of the property and the Court 
granted stay until the suit under Section 47 was 
disposed of. The tenant filed the suit for relief 
specified in Section 47 and claimed in that suil 
that the lease as well as the construction ol the 
superstructure on Ihe properly were prior to Ihe 
year 1921, and that he being entitled lo Ihe bene¬ 
fits of the Madras City Tenants Protection Ad, 
the order for eviction passed by the Court ol 
Small Causes contrary thereto was invalid. He 
also applied for an interim injunction during the 
pendency of the suil against Ihe landlord from 
enforcing the order for eviction. That applica 
lion, however, proved fruitless. The landlord 
thereupon applied to the Court of Small Causes 
and obtained an order for delivery of the land 
after removing the superstructure. That delivery 
was effected on 6th February, 1953. 


COURTS ACT (1882), S. 41, No| c | 

Held, that the delivery of possession made lo 
the landlord during flic pendency of the lilig*. 
lion could only be subject to the result of it. The 
suit could be regarded only as a continuation of 
the proceedings initialed under Section 41. There- 
lore, if in Ihe suil it were to be held that the 
tenant could not be evicted, Ihe order under Sec¬ 
tion 43 would stand vacated and any possession 
obtained thereunder would have to he restored 
to the tenant on Ihe principle of restitution. For 
the application of this principle it would make 
no dillerence whether the tenant obtained the 
decree in a suit filed under Section 47 upholding 
bis right to possession on the basis of facts or 
law existing on the date of suit or by reason of 
*nv right conferred on him pending an appeal. 
76 .Mad L\Y 381: ILR (1963) Mad 1054: AIR 1963 
Mad 369 (372) (Pt D) (Pr 11) (DB). 

-S. 41 — Scope of — Lease of land with 

superstructure followed later by new lease of 
\acant land lorming part of land and superstruc¬ 
ture already leased — Eviction of lessee from 
land under second lease — Jurisdiction of Small 
Cause Court. See Houses and Rents — Madras 
Buildings (Lease and Rent Control) Act (25 of 
19491, Section 2 (1). (’57) 70 Mad LW 295. 

2. Jurisdiction. 


•-Ss. 41, 47 and 49 — Suil for dcclaralion 

lhat plaintiff is tenant ol sub-tenant of defendant 
and for injunction restraining defendant from 
proceeding under Section 41 or from executing 
order passed on application under that section — 
City Civil Court, Bombay has no jurisdiction lo 
entertain suit of the nature specified herein — 
Section 28 of Bombay Rent Act (57 of 1947) will 
prevail over Sections 47 and 49 of Small Cause 
Courts Act. See Houses and Rents — Bombay 
Renls, Hold and Lodging House Rales Control 
Act (57 of 1947). Section 28. AIR 1965 Bom 
177 (FB). 


-Ss. 41, 47 and 49 — Order for evicting plain 

liff passed in favour of defendant under Sec¬ 
tion 41, Presidency Small Cause Courts Act — 
Suit by plaintiff to declare lhat he is tenant and 
for an injunction restraining defendant from exe¬ 
cuting the order—City Civil Court has no jurisdic¬ 
tion to entertain the suil. See Civil P. C. (1908), 
Section 9. AIB 1964 Bom 85 (DB). 

-Ss. 41, 46 and 47 — Scope — Suit for declara¬ 
tion that defendant’s application under Sccllon 41 
amounts lo acl of trespass and for damages — 
Plaintiff also claiming protection under Bombay 
Acl (57 of 1947) — Jurisdiction of Bombay 
City Civil Courl. 

A suit for declaration that the defendants ap¬ 
plication for ejectment against the plaintiff uncle i 
Section 41, Presidency Small Cause Courts Act. 
was an act of trespass and for damages is essen- 
daily a suit falling under Seclions 46 and 4/ ol 
Ihe Presidency Small Cause Courts Acl and the 
Bombay City Civil Courl lias jurisdiction lo enter¬ 
tain it. The queslion whelher Ihe defendant * s 
or is not entitled to an order for possession under 
Ihe summary procedure under Chapter VII 
Ihe Presidency Small Cause Com Is Acl cannot 
attract the exclusive jurisdiction of the Loun 
specified in Section 28 of Ihe Bombay Rent Acl. 
The fact that the plaintiff alleged that lie was a 
lawful sub-tenant of Ihe defendanl since before 
Ihe Rent Acl came inlo force and that he was en¬ 
titled lo protection under Hie Renl Acl wouldIn 
change Ihe nature of the suit as framed. L\en 
thiiugh Ihe plaintiff has claimed nUernahveb 
that as the aliened lieencc Riven to him was not 
duly determined, defendant was not entitled 
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obtain (lie order ol c jee linen I against him. that 
would not come in I he wav of the Bombay City 
Civil Court entertaining the suit as the Small 
Causes Court had decided that point against him. 
Such a suit will not tall within the ambit of See- 
lion 28 of the Bent Act. 61 Bom LR 1223: ILK 
(1960) Bom 103: AIR 1960 Bom 338 (341) (Pr 12) 
(DB). 

[Overruled in AIR 1905 Bom 177 lFBI.] 

-S. 41 — Ejectment proceedings against 

licensee — Jurisdiction of Small Cause Court. 
See Houses and Rents - Bombay Rents. Hotel 
and Lodging House Rates Control Act (57 nf 
J947), Section 28. AIR 1955 Bom 166. 

-Ss. 41 to 43 — Jurisdiction of Small Cause 

Court — Application by sub tenant under Sec¬ 
tion It (3) of W. B. Premises Rent Control 
Act, 1948. 

In view of the summary character of the juris¬ 
diction of the Small Cause Court in proceedings 
under Chapter VII of the Presidency Small Cause 
Courls Acl, the Presidency Small Cause Court will 
have no jurisdiction to entertain an application 
by a sub tenant under Section 11 (3) of the W. 
B. Premises Rent Control (Temporary Provisionsi 
Act. 1948. Moreover, under Section 19 (g) of the 
Presidency Small Cause Courls Act, the Small 
Cause Court cannot determine any queNlion ol 
right to or interest in immovable property. The 
right yf the sub-tenant is a right of statutory 
tenancy in the premises and the Presidency Small 
Cause Court has no jurisdiction to enter into that 
question. (1951) 87 CU 181. 

-Ss, 41 and 43 — Summary eviction — Order 

— Need lo conform to Judicial standards — Juris- 
diction under Section 43 — Nature of. 

It is no doubt true that the proceedings under 
Section 41 of the Presidency Small Cause Courls 
Act is a summary one and no elaborate judgment 
of the Court need be expected in such matters. 
II is equally true that merely because a tenant 
sought to be evicted might apply under Sec. 9, 
of the Madras City Tenants’ Protection Act the 
jurisdiction of Ihc Small Cause Court to make 
an order under Section 43, or the Presidency 
Small Cause Courls Act is not in any wav 
affected. 

But however summary the procedure or how 
ever brief the order of judgment might be. il 
should be passed only upon consideration of the 
merit of the respective contentions and il should 
be legally adequate and conform lo principles of 
justice. So long as there is an order that can 
be the subject of the exercise of the revisional 
powers of the High Court and it is made by a 
subordinate Court or Tribunal and further it is 
not an ex parte order but one on Ihc merits, it 
must bear on the face of it evidence of the ap¬ 
plication of the judicial mind to the merits. The 
Court cannot merely rest its decision on ils sub¬ 
jective satisfaction without reference to the 
grounds of that decision. 78 Mad LW 628: (1965) 
2 Mad U 100, ' # 


—S. 41 — Jurisdiction of Court — Question 
title — Application for ejectment of tenant 
Tenant disputing validity of notice terminal 
lease — Effect. See Presidency Small Ca' 
Courts Act (1882), Section 19 (g). (1958) 2 8! 
U 417* 


3. Limitation for execution of order. 

Ss. 41. 43 and 48 — Suit In ejectment 

IiT'/. d ,eCl t? 8 del,Tef y o! possession by spc ( 
f * d da,f ~ Execution aller expiry of dale fixe 

ronr| d 9 e A^ CC 'i] 4 ?i ° r ,he Presidenc y Small Cnu 
Courls Acl all the provisions of the Civil Proc 


dure Code including the provisions of Order 21 
will apply to matters provided for in that chapter. 
Hence a decree in ejectment made by a Presi¬ 
dency Small Cause Court under Section 43 of 
die Act could he executed like any other decree 
within the period ol limitation. (1961) 1 MU 
136: 1LH (1961) Mad 605: 74 Mad LW 827: 1901 
Mad WN 21: AIR 1961 Mad 408 (408) (Pr 3). 

4. Parlies lo proceedings. 

-S. 41 — Parties — Application in ejectment 

hv lessee against sub-lessee — Sub lessee apply¬ 
ing for transfer of lessee’s interest — Owner of 
land if necessary or proper parly. See Tenancy 
Laws — Madras City Tenants’ Protection Act, 
1921 (3 of 1922), Section 9 (I). (1958) 1 Mad 
LJ 310. 


o. night (o remove fixtures. 

-Ss. 41. 43 and 48 — Power lo order bailiff 

to remove fixtures and gl\e vacant possession. 

Where a Court directs, bv a decree or order, 
vacant possession of land, that decree could be 
made effective bv directing its own officers to 
remove the superstructures in Ihe property and 
deliver vacant possession of Ihe properties to the 
decree-holder. It is unnecessary to have any 
specific power in that behalf. The power to re¬ 
move the superstructures is an incidental necessary 
and ancillary power to the power to deliver pos¬ 
session of the property. If there is obstruction by 
Ihc tenant the machinery provided bv Rule 97 on¬ 
wards ol C. P. Code has to be followed and 
the obstruction must be removed. 

Under S. 48 of the Presidency Small Cause 
Courts Acl, the provisions of the C. P. Code are 
made applicable lo all proceedings under Ch. VII. 
I he machinery provided therefore under the C. 
P. Code for delivery of possession of immovable 
properly in cases where a decree for possession 
was granted, is attracted bv virtue of S. 48 to 
proceedings under S. 41 of the Provincial Small 
Cause Courts Act. 1954 Mad \VN 622: (1954) 2 
MU 282: 07 Mad LW 489: ILR (1955) Mad 774: 
AIR 1954 Mad 985 (986) (Pt A) (Pr 0). 

S. 41 — Right of tenant to remove fixtures 
on land ordered to be vacated. 

Under law as provided in the Transfer of Pro¬ 
perty Act Clause (h) of Section 108 after the 
determination of the lease, the lessee is given 
Ihe right, while he is in possession of the pro¬ 
perty, to remove all things which he has attach¬ 
ed to the earth. This right however enures to 
him so long as he is in possession of the pro¬ 
perty leased but not afterwards. Notwithstanding 
the determination of the lease, so long ns he is 
in possession of the property, he is entitled to 
remove it but, if he leaves the property he has 
no right to the property and to remove it and 
he fixtures become Ihe property of the lessor, 
fdcr this principle of law, when once an ordei 
or possession is made after the termination of the 

Sr/k.r 1 ? I . Sc f clio, J , 41 of Pr «id™cy Small 
Cause Courts Act for delivery of possession of the 

properly, it is open to the lessee in possession to 

or"lhe C nlinn? rliC, |f S I bcf !? rc 1,0 lcnves Vossess\on 
T?. r,y - If r hc d «s not the lessor is en- 
del, X crv „of possession of the properly 

i he f,xlurcs - 1964 Mad WN 522: 
[J 9 ® 4 ! ^ •\ , E J 282: 67 Mad LW 489: ILR flOAfil 
Mad 774: AIR 1954 Mad 986 (980) (Pt B) (Pr 4). 

6. Revision. 

—-S. 41 — Ex parte decree of Registrar —- Re- 
gistrar refusing to set it aside — Record show- 
mR that he considered the evidence and came to 
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conclusion Ilia! summons was duly served — 
Icon who served summons examined — Petition 
lor setting aside ex parte decree vague — High 
Court will not interfere with order under Sec¬ 
tion llo. Civil P. C. AIR 1955 NI C (Cal) 648. 

~S. 41 — Scope of inquiry — Proceedings 
against tenant Latter not filing statement and 
not appearing — Application by sub-tenant to be 
made party — Order rejecting — Propriety — Re¬ 
vision — C. P. Code. Section 115. 

Plaintiff started a proceeding under Section 41 
ol the Presidency Small Cause Courts Act for 
recovery of possession against the tenant-defen¬ 
dant and the proceeding was registered as a suit. 
When I he suit was taken up for hearing the peti¬ 
tioner filed an application to the Court alleging 
that the plaintiff and the defendant were collud¬ 
ing with each oilier lor the purpose of evicting the 
petitioner who was a statutory sub-tenant under 
the provisions of Sec. 11 (3) o| the W. R. Premi¬ 
ses Rent Control Act, 1948. The Court rejected 
this application on the ground that it was pre¬ 
mature and that the petitioner might apply for 
relief when the plaintiff wanted to take delivery 
oi possession on the basis of the order for posses¬ 
sion that might be passed by the Court. The 
tenant-defendant did not file any written state¬ 
ment to the suit and did not also appear in 
Court on the date of hearing. 

Held, that in the special facts of the case it 
was necessary for the Court to add the petitioner 
as a party defendant in the suit in order to effec¬ 
tually and completely adjudicate upon all the 
questions involved in the suit, * and that the 
Court exercised its jurisdiction with material 
irregularity in rejecting the petitioner’s applica. 
lion. 65 CWN 324: AIR 1953 Cal 348 (.T49) 

(PI B) (Pr 6). 

7. Decree and building — Meaning of. 

•-S. 41 — Decree for recovery of possession 

includes orders made by Small Cause Court 
under Section 41. See Houses and Rents — West 
Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act (17 of 1950) as amended by Act (62 
of 1950), Section 18 (1). AIR 1952 CaJ 273 (FB). 

-S. 41 — “Building' 1 — I.ease of vacant land 

forming part of land and superstructure already 
leased — Whether lease of a building — Held, 
that the vacant piece of land under second lease 
did not fall within the scope of the definition of 
the term 'building as contained in the Madras 
Rent Control Act — The Rent Controller did not 
have in such cases any jurisdiction and the pro¬ 
per Court for the petitioner to seek his remedy 
would be the Small Cause Court when the lease 
pertained merely to the land without any super¬ 
structure. See Houses and Rents — Madras 
Buildings (Lease and Rent Control) Act (1949), 
Section 7. (1057) 70 Mad LW 295. 

SECTION 42 

- S. 42 — Jurisdiction of Small Cause Court 

— Application bv sub tenant under Section 11 (3) 
of W. B. Premises Rent Control Act, 1948 — 
The right of the sub-tenant is a right of statu¬ 
tory tenancy in the premises and the Presi¬ 
dency Small Cause Court has no jurisdiction to 
enter into that question. See Presidency Small 
Cause Courts Act (1882), Section 41. (1951) 87 

Cal LJ 181. 

-S. 42 — Extension of lime. Sec Presidency 

Small Cause Courts Act (1882), Section 43. (*51) 
55 Cal WN 305. 


COURTS ACT (1882), S. 41. Note 6 

SECTION 43 

• ~ s - u — ()rc,cr io r delivery of possession — 
If decree. 

Although under the rules framed under the Act 
the application under Section 41 is initiated by 
a plaint, the proceeding is not a suit and the 
order for delivery of possession under Section 43 
does not strictly speaking amount to a decree for 
recovery of possession: AIR 1927 Bom 556 Ref 
Nahnakhya Bysack v. Shyam Sunder Haidar 
(1953) SCI 201: 1953 SCA 191: 1953 SCI B 
AIR 1953 SC 148 (149) (Ft A) (Pr 3). 

®-S- 4*3 — W. B. Premises Rent Control (Tem- 

porary Provisions) Acl (1930), Sec. 18 ( 1 ) f«s 
amended by W. B. Act 62 of 1950) does not ap. 
ply lo order for possession under Section 43. 

A decree for recovery of possession within the 
meaning of Section 18 ( 1 ) of W. R. Rent Acl 
1950 means a decree in a suit for recovery of 
possession and does not cover an order for pos. 
session under Section 41 of Presidency Small 
Cause Courts Act, 1882. AIR 1951 Cal 32; 55 Cal 
WN 347; 55 Cal WN 421; AIR 1952 Cal 126 and 
AIR 1952 Cal 273 (FR), Overruled; AIR 1952 Cal 
199. Reversed. See Houses and Rents — West 
Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act (17 of 1950) (as Amended by 
W. R. Art 62 of 1950), S. 18 (1). AIR 1953 SC 
148. 

-Ss. 43, 40 and 47 — Explanation lo Section 43 

should be read into Section 46 — When can occu¬ 
pant of premises file suit under Section 47 and 
complaint of trespass. 

The object of filing (he suit under Section 47 
is substantially lo challenge the order passed under 
Section 41. In this respect Sections 43 and 46 
must he reconciled and the only way these two 
sections can he reconciled is by reading the Ex¬ 
planation to Section 43 into Section 46. In other 
words, by reason of this reconciliation between 
the two sections the position in law would be 
that if an applicant cannot obtain an order 
for possession by reason of his title having deter¬ 
mined and by reason of the Explanation to Sec¬ 
tion 43, then if he makes an application under 
Section 41 such an application constitutes tres¬ 
pass within the meaning of Section 46 and the 
occupant can file a suit and complain of that 
trespass and succeed in obtaining compensation. 
69 Bom LK 1282: 1LR (1958) Bom 1416: AIR 1960 
Bom 18 (19) (Pt B) (Pr 6) (DB). 

-S. 43, Explanation — Explanaliou lo Sec¬ 
tion 43 contemplates title in premises and nol 
pir.soiiul righl lhal is given under Section 14* 
Rent Acl — (Bombay Rents. Hotel and Lodging 
House Rales Control Act (57 of 1947), Section 14). 

The protection which the Rent Act gives to 
tenant or a sub tenant under Section 14 is a 
personal righl and nol a right in properly, and 
what the Explanation lo Section 43, Presidency 
Small Cause Courts Acl contemplates is title and 
not a personal right. lienee Nvilh the determina¬ 
tion bv the landlord of the tenancy in the pro¬ 
mises any title in the third parly created bv Inc 
tenant or sub-tenant is also determined. It » 
only after determination of the contractual right 
the Rent Acl steps in and gives protection to the 
tenant or sub-tenant. 60 Rom LR 1282: 

(1953) Bom 1416: AIR I960 Rom 18 (19, 20) 
(Pt C) (Prs 7, 8) (DB). 

-S. 43, Explanation — Reason for Explanation. 

The reason for the Explanation to Section **.> 
is to prevent the Small Cause Court, which is a 
Court of summary jurisdiction, from inquirm* 
into and investigating into questions of tact* n 
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an applies I ion under Chapter 7 ran In- maintain¬ 
ed liy a person not under Hie original title hul 
under a dilTcrcnt or MtbM'quenl title. Ihen the 
Small Cause Court would have to go into ques¬ 
tions of lillc and (hat exactly is wlml the Legis¬ 
lature wanted to prevent. 150 Bom Lit 1282: ILK 
(1958) Bom 1416: AIR I960 Bom 18 (20) (IM D) 
(Pr 0) (DB). 

-S. 43 — Discretion lo give lime hi occupant 

— Discretion in revision — (Civil P. <\ (I90S), 
Section 115). 

The question as lo what lime should he granted 
lo the occupants lor yarn ling would <»rdinaiil\ 
he a question to he decided l>v the trial Judge 
in his discretion, and in matters which arc tell 
to the discretion ol the trial Judge the High Court 
would he very reluctant lo interfere in (he exer¬ 
cise of its revisinnnl jurisdiction. In exercising 
Ihc discretion vested in the trial Court under Sec¬ 
tion 43, il is ol utmost importance to see that an 
order based upon the provisions of Section 43 
does not defeat the very object of excluding the 
local bodies from (he operation of Ihc Kent Ad. 
The discretion in question must he judiciously 
and reasonably exercised and though reasonable 
hmc may and should he given lo the tenant who 
is ordered to he evicted, giving an iindulv long 
lime to the tenant might amount to the frustra¬ 
tion of the decree itself and would clearly he in¬ 
consistent with the spirit ol the section. The 
lime given should not be so long that the tenants 
would thereby be encouraged not lo lake any 
steps in Ihc direction of finding alternative ac¬ 
commodation on their own. AIR 1936 Bom 229 
(220. 230) (Prs 3 lo 5). 


S. 43 — Scope — Under Section 43 order 
for delivery of possession may he passed both ii 
Ihc absence of occupant and after lie lias an 
peared. 52 Bom LR 349: ILR (1950) Bom 453 
AIR 1050 Bom 321 (323) (P| A) (Pr 4) (DB). 

“ *3 —- Order for dispossession under See 

ion 43 — Jurisdiction to order slay under See 
lion 47 — So long as the proceedings are pend 
ing, it is open lo an occupant intending to file stil 
tor compensation for trespass lo ask for stay o 
proceedings before Ihc Small Cause Court even i 
order for dispossession has been passed unde 
S^ PresKknrv Small Cause Courts Ac 
(1882), S. 47. AIR 10u0 Bo ra 321 (DB). 

( T~ S /- 41 — Order under Section -13 flxln, 

, c * or delivery ol possession — Power of Co,ir 
to extend — Scope of proceedings. 

Per Das Gupta and Rachaw.il, .1.1.— 
or giving possession of the property 
Ihc order under Section 43 of the 
Small Cause Courts Act, 1882 , can lie 
a subsequent order. 

Once the proceeding has started it heroines II 
duly of the Court till the proceedings tormina 
to pass not one single order hut as many ordc 
“L b « necessary, to n,ake Ihc prorcedii 
effective. This duty of the Court doer not di 
appear merely. because the date previously fixi 
nas expired. The proceeding commenced und 

.fit r? 4 i ° f lhc Acl remain pending till |] 
relief lias been worked out and when the selien 

of the legislation in Chapter VII is considered 

in Wtinn Ji S .i p, i° pCr lo . hoM ,hnl 11 « imp lie 
in Section 43 that successive order fixing dilTcre 

dates of possession eon be passed by the Coui 

The orders passed 'extending' the dale should 1 

d?fwT d | l ,° b Y" subslal,L ' c orders tfxi, 

different dates of possession. AIR 1054 Cal i 

Hel. on. and 46 Cal WN II and 41 Cal W 

056 and 55 Cal WN 305, Dissented from. 

p Per UnchuwaU J. Under Section |48. Ch 

P. U as amended by the High Court Nolilic, 


The da 
named 
President 
varied I 


linn dated 3rd January. 1949, issued under Sec. 8, 
Civil P. C., the Court ol Small Causes has power 
In vary the elate named in Ihc order lor posses¬ 
sion under .Section 43. Presidency Small Cause 
( nuits Art. t he power of varying !lie date fixed 
for Ihc giving of possession under Section 43 ol 
the Presidency Small Cause Courts Act. should be 
exercised sparingly and with great caution. 60 
Cal WN 312: AIR 1956 CnJ 425 (427, 428) (Prs 10, 
14, 15. 25, 28) (DB). 

-S. 43 — Scope — Order for possession hv 

consent of occupant — Application by occupant 
for .stav — Held, that the Small Cause Court was 
hound to slay the proceedings till the disposal of 
the suit even it the order under Section 41 was 
by consent. See Presidency Small Cause Courls 
Ad (15 ol 1882). Section 41. AIR 1955 NUC 
(Cal) 664. 

-S. 43, Chap. 7 — ‘Decree for recovery ol 

possession’ — Expression should he broadly con¬ 
strued so as to include an order for recovery of 
possession under Section 43. See Houses and 
Rents — West Bengal Premises Rent Control 
(Temporary Provisions! Act (17 of 1950), Sec¬ 
tion 18 (1). AIR 1951 Cal 32 (DB). 

[Overruled in AIR 1953 SC 148.] 


-as. an<J 47 


rerson noi 


- - "IT up.I III — 

Lorus standi to apply for stay. 

A person who is not nn occupant within the 
meaning ol Section 47 of the Presidency Small 
Cause Courls Act has no locus standi to main- 
lain any application |nr time for giving posses* 
hioji. 53 CWN 187 and 708, Referred to. (1951) 
55 CWN 305. 

—-Ss. 43, 42 — Extension of lime*. 

The Court has no jurisdiction lo extend subse* 
fluently the lime appointed under .Section 43 for 
/'\vv* |,osses * ion: 16 CWN 11. Foil. (1951) 55 

n^ S ‘, 43, 41 — •’itiiccdings under Section 41 
- Right of subtenant lo apply under Section II 
Ml ol West Bengal Premises Rent Control (Tern 
porary Provisions) Act (38 of 1048). Sec Presi- 
denv.v Sniali C.au>e Courts Art (1882). Section 10 
lg|. (I9.>1) 87 CnJ I.J 181 (DB). 

S. 43 — Summary eviction — Order — Need 
lo conform to judicial standards — Jurisdiction 
under Section 13 - Nature of. See Presidency 
3mall (.ause Courts A.I (1882), Section 41 

(1965) 2 Mad LJ 166: 78 Mud LAV 528. 




i a. . « lutTcumgs under Section 41 by 

landlord -- Subsequent suit by tenant for relief 

nHiY i S S*’ , - un 4 ‘ Dc,lvcrv ,,f Possession to 
landlord during pendenev of suit — Such delivery 

b %subicct lo the result of the suit. See 
I residency Small Cause Courts Art (1882), See- 
111,11 41 ■ AIR 1903 Mad 369 (DB). 

43 Ejectment decree under Section 43 
De. ree holder can apply for execution within 
mic prescribed by law - Under Section 48 all 
Uic provisions of the Civil P. including those 

vided"ror in Tf**? V" * wW ,0 »«««« Pro- 
'idecl lor in that Chapter — Civil P C MqnRi 

Order 21. See Presidency Small Cause (W 

Act (1882), Section 48. AIR 1961 Mud 408. 

Im 7 S 4| 43 “n Tcnan , 1 ° rdcrr ' 1 t0 V1,c »«c under Sec 
m 41 - Power to order bailin’ to remove fix- 

is incidental' 0 Vucan * Passion - Suri, power 

he power io H ,C u'” arv nnd « n cHI.-«ry power to 
me power to deliver possession of tl, c property 

s., 1 ‘ b nrz?7 ,o , hm . s 

Act MKRo 'residency Small Cause Courts 

Act (lb82). Section 41. AIR 19M Mad 985. 

SECTION 44 

- Order for possession made under 
l erson having independent title. 


-S. 44 

Secliou 41 
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threatened to be dispossessed under Section 44 — 
Remedy - Civil I>. C.. Order 21. Hole 100 does 
a. a P,ooA> Scc Pudency Small Cause Courts 
1021 882) ’ Sec,ion 41 AIR 1955 NUC (Cal) 


SECTION 45 

S ; 1 45 — Application for ejectment under Sec¬ 
tion 41 — Occupant, alleged licensee, refusing to 
'acate on notice — Defence claim for protection 
of Act on basis of tenancy - Order for ejectment 
Decree against the defendant must he treated 
as one under Section 28 of Bombay Rents Acl 
and hence appealable under Section 20 of that 
Act See Houses and Rents — Bombay Rents, 
ilotel and Lodging House Rates Control Act (57 
ot 1941) % Seclion 28 - AIR 1051 Bom 294. 

[Held, overruled by AIR 1951 Bom 390.] 


SECTION 46 

-S. 46 — Suit for declaration that defendant’s 
application under Section 41 amounted to act of 
trespass and for damages — Plaintiff also claim¬ 
ing protection under Bombay Act 57 of 1947 — 
Suit does not fall within Section 28 of Bombay 
Act 57 of 1947 — Bombay City Civil Court has 
Jurisdiction to entertain it. See Presidency Small 
Cause Courts Act (1882), Section 41. AIR 1960 
Bom 338 (DB). 

[Overruled in AIR 1965 Bom 177 (FB).l 

- S. 46 — Explanation to Section 43 should be 

read into Section 46 — When can occupant of 
premises file suit under Section 47 and complain 
of trespass — The object of filing a suit under 
Section 47 is substantially to challenge the order 
passed under Section 41 — If an applicant can¬ 
not obtain an order for possession by reason of 
his title haying determined and by reason of the 
Explanation to Section 43. then if he makes an 
application under Section 41 such application con¬ 
stitutes trespass within the meaning of Section 46 
and the occupant can file a suit and complain 
of that trespass and succeed in obtaining com¬ 
pensation. Sec Presidency Small Cause Courts 
Act (1882), Section 43. AIR 1960 Bom 18 (DB). 
~ — S. 46 — Order for dispossession under Sec¬ 
tion 43 — Jurisdiction to order stay under Sec¬ 
tion 47 — Occupant intending to file a suit for 
compensation for trespass to ask for a stay of 
the proceedings before the Small Cause Court 
even if the order for dispossession has been 
passed under Section 43. Sec Presidency Small 
Cause Courts Act (1882), Section 47. AIR 1950 
Bom 321 (DB). 

SECTION 47 


SYNOPSIS 

(Presidency Small Cause Courts Acl (1882), S. 47.) 

1. Scope of Inquiry under. 

2. Stay of proceedings. 

3. Trespass. 

4. Occupant — Meaning of. 

6. Jurisdiction. 

6. Miscellaneous. 

1. Scope of Inquiry under. 

-S. 47 — Scope of inquiry. 

In a suit under Section 47 only certain issues 

can arise and only certain points can be agitated. 

Proceedings under Chapter VII arc not in the 

nature of suits, and orders passed arc not in the 

nature of decrees. The Legislature has provided 

a summary remedy to a landlord to obtain posses¬ 

sion from his tenant, but the Legislature has 
also afforded a protection to the tenant and that 
protection is that the order passed by the Small 
Cause Court under Chapter VII is not a conclu- 


COURTS ACT (1882), S. 45 

si\e order. It is open to the tenant to challenge 
'hat order bv coming to the High Court and 
establishing his right to be in possession at the 
date when the landlord instituted proceedines 
against him. ILR (1955) Bom 57: 56 Bom LR 
1O0 d: AIR 1955 Bom 64 (65) (Pf B) (Pr 2) (DB). 

47 Scope — Mandatory character. 

I he provisions of Section 47 are mandatory. 
II an application is made and if bonds arc execut¬ 
ed as provided in Section 47, the Small Cause 
. ° ur l has no discretion; it must stay the proceed- 

'.id / a .« ( iJ h £ opCralion *he ejectment order. 
ILR (19o5) Bom 57: 56 Bom LR 1005: AIR 1955 
Bom G4 (65) (Pi C) (Pr 2) (DB). 

S. 47 Scope — Order for possession by 
consent of occupant — Application by occupant 
lor slay — Maintainability. See Presidency Small 
Cause Courts Act (15 of 1882), Section 41. AIR 

1955 NUC (Cal) 664. 

S. 47 — Scope — Provisions of the section 
are mandatory. ILR (1963) Mad 1054: 76 Mad 
L\V 381: AIR 1963 Mad 369 (371) (Pi B) (Pr 4) 
(DB). 

2. Slay of proceedings. 

-S. 47 — Slay of proceedings — Duty of 

Court. 

Under Sertion 47 it is incumbent upon the 
Small Cause Couii lo stay the proceedings when 
an application is made. It is not open to the 
Small Cause Court to go into the merits of the 
application. ILR (1955) Bom 168: 56 Bom LR 
1169: AIR 1955 Bom 207 (208) (PI B) (Pr 3). 

-Ss. 47, 43 and 46 — Order for dispossession 

under Section 43 — Jurisdiction lo order slay 
under Section 47. 

Ii is open to an occupant intending to file a 
suit for compensation for trespass to ask for a 
stav of the proceedings before the Small Cause 
Court even if an order for dispossession has been 
passed under Section 43, so long as that ordei 
has not been executed, i.e., while the proceedings 
are slill pending : AIR 1950 Bom 120, Dissent. 
AIR 1923 Mad 323 and C. R. A. No. 827 of 1948, 
dated 5th April 1949, Appr. 52 Bom LR 349: ILR 
(1950) Bom 453: AIR 1950 Bom 321 (325) (PI B) 
(Pr 7) (DB). 

-—S. 47 — Application under — Whether can 
lie after order under Section 43 is passed 
(Quaere). 51 Bom LR 842: ILR (1950) Bom 281: 
AIR 1959 Bom 120 (123) (Pt C) (Pr 7). 

-S. 47 — Right lo apply for slay — Time for 

exercise of. 

The right lo apply under Section 47 of the 
Act for stay of proceedings under Section 41 of 
the Acl can enure till the proceedings under Sec¬ 
tion 41 come lo an end. The proceedings under 
Section 41 cannot be said to have terminated till 
I lie relief conlcmplnlcd by that seclion is properly 
worked out viz., when the possession is taken in 
pursuance of an order under Seclion 43 and not 
earlier. Consequently Seclion 47 must be con¬ 
strued so as to permit the filing of an applica¬ 
tion under that section even after an order under 
Section 43 has been made. The mere making o! 
such order does not preclude an application under 
Section 47. AIR 1923 Mad 323; AIR 1950 Bom 
321, Rel. on. 

The word ‘trespass’ in Seclion 47 must he given 
its ordinary meaning subject to the reservation 
that the meaning must be limited by the neces. 
sary implications contained in the section, 
namely, that once possession is taken the ngnl 
lo make an application under that seclion 1 2 3 4 * 6 * * * * * * * * IS «n2 
longer available to Ihe occupant. Cal ^ 
738: ILR (1955) 1 Cal .371: AIR 1954 Cal 14 (1». 
16) (PI A) (Prs 7, 11, 13, 14, 16) (DB). 
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-S. 47 — Waiver of right to apply for stay. 

The mere passing of an order allowing lime 
lo vacate the premises on an application made by 
the occupant opposite party in a proceeding 
under Section 41 cannot operate as a waiver of 
Ihc right lo apply for Slav under Section 47 o| 

the Act. 57 CWN 738: ILR (1955) 1 Cal 371: 

AIR 1954 Cal 14 (16) (PI B) (Pr 18) (DB). 

-S. 47 — Person not occ upant -- Locus standi 

to apply for stay — A person who i** not an 

occupant within Ihc meaning of Section 47 has no 
locus standi to maintain an application lor time 
for giving possession. 53 CWN 187 and 708, Ref 
lo. See Presidency Small Cause Courts Ad 
(1882), Section 43. (1951) 55 Cal WN 305. 

-S. 47 (before and afler amendment b> 

Madras Act 16 of 1956) — Power lo revoke order 
of stay. 

The Court which granted a slay of execution 
under Section 47 will have an inherent power to 
revoke it whenever it finds that the application 
for it was intended as an abuse of process of 
Court. There will however be no need to appl\ 
thal rule after Ihc amendment elTedcd to that 
section in the year 1956. as it obliges the tenant 
lo file (he suit within a month. 76 Mad LW 381: 
ILR (1963) Mad 1034: AIR 1963 Mad 369 (372) 
(Pt C) (Pr 10) (DB). 


3. Trespass. 

-S. 47 — Suit for declaration Dial defendant's 

application under Section 41 amounted to act o! 
trespass and for damages — PlaintilT also claim¬ 
ing protection under Bombay Ad 57 of 1917 — 
Suit does not fall within Section 28 of Bombay 
Act 57 of 1947 — Bombay City Civil Court has 
jurisdiction to entertain it. See Presidency Small 
Cause Courts Ad (18821. Section II. AIR I960 
Bom 338 (DB). 

[Overruled in AIR 1965 Bom 177 iFBi.l 

S. 47 — Explanation to Section 43 should be 
lead into Section 46 — When can occupanl of 
premises file suit under Section 47 and complain 
of trespass — \\ hen an application is made under 
Section 47 by an applicant whose title is 
determined it constitutes trespass within the 
meaning of Section 16 and the occupant can file 
a suit and complain of lhat trespass and succeed 
in obtaining compensation. See Presidency Small 
Cause Courts Act (1882). Section 13. AIR 1960 
Bora 18 (DB). 

—-S. 47 — Trespass — Dute of. 

Under Section 47. the trespass has to he at 
the dale when Ihc application for ejectment is 
made and not when Ihc ejectment order is pass¬ 
ed. ILR (1955) Bom 57: 56 Bom LR 1005: AIR 
1955 Bom 64 (65) (Pt A) (Pr 2) (DB). 

-“$• 47 — Scope — Suit filed under Section 47 

— Effect of. 

In a suit filed under Section 47 if the occupant 
obtains a decree, such decree shall supersede 
the order made under Section 47. Therefore, nol 
only is the operation of the ejectment order slav¬ 
ed- but the ejectment order is completely wiped 
off, as it were, if in the substantive suit filed bv 
Ihc occupant under Section 47 lie succeeds in 
gelling an order that there was a trespass and 
Ihc applicant had no right lo he in possession of 
the premises. ILR (1955) Bom 67: 56 Bom LB 
1005: AIR 1955 Bom 64 (65) (Pt D) (Pr 2) (DB). 

--S. 47 — Scope of — Suil under. 

In a suit under Section 47 no oilier title can 
be agitated except the title contemplated by lhat 
section itself. Suits under Section 47 are special 
suils of a limiled character for a limited purpose, 


and llu* Courts’ jurisdiction to try the suits under 
Section 17 is limited lo Irv issues Dial arise under 
lhat Section. 

This being a special suil Ihc plaintilT cannot, 
like in an ordinary suil under Ihc Civil P. C 
combine the two reliefs, namely, one an action 
|«»r trespass under Section 47 and the other on 
title which accrued lo him subsequently and 
give up the first and agitate only the second. 
ILR (1955) Bom 57: 56 Bom LR 1005: AIR 1955 
Bom 64 (65, 66) (Pt E) (Prs 2, 3) (DB). 

4. Occupant — Meaning of. 

-S. 47 — Occupanl — Meaning of — Term 

does not include sub-tenant in possession who 
was not made parly to application under Sec¬ 
tion 41. 

The expression 'occupant' used in Section 47, 
Presidency Small Cause Courts Act, means only 
a person who was a party lo the proceedings Piled 
under Seel ion 41 ami not a person who is oi 
'hums to he in possession, either at the time ol 
Die institution of those proceedings or thereafter, 
hut who has not been sued. A sub tenant, there, 
lore, who is in possession hut was not made party 
lo Die proceedings under Section 41 is not cn- 
■Bird to apply under Section 47 reiving solely 
upon his occupation : AIR 1949 Cal 248, Rcl. on. 
51 Bom LR 842: ILR (1959) Bom 281: AIR 1950 
Bom 120 (123) (Pi A) (Pr 6). 

-S. 47 — ‘'Occupants”. 

The opposite parties have no locus standi to 
maintain any application (or lime if Ihcv are not 
occupants within the meaning of Section 47 as 
explained in 53 CWN 708. (1951) 55 CWN 305. 


5. Jurisdiction. 


® S. 47 — Suit for declaration lhat a sub¬ 
tenancy was created in favour of plaintiff by 
defendant tenant and for injunction restraining 
defendant from interfering with his possession as 
sub-tenant — Suit for declaration that plaintiff 
is tenant or sub-tenant of defendant and for 
injunction restraining defendant front proceeding 
under Section 41 of Small Cause Courts Art or 
front executing order passed on application under 
that section — City Civil Court, Bombay has no 
jurisdiction lo entertain either of the two suils 
— Section 28 of Bombay Rents Act will prevail 
over Sections 47 and 49 of Small Cause Courts 
A<*l — AIR 1960 Bom 338. Overruled. See Houses 
ami Rents — Bombay Rent. Hotel and Lodging 

Con,rnl Ac! (57 of 1947). Section 28. 

AIR 1965 Bom 177 (FB). 


S. 47 — Order for evicting 
in favour of defendant under Sec 
by plaintilT to declare that he 
for an injunction restraining 
executing ihr order — City Civil 
lunsdirtion to entertain the suit 
barred by Section 28 of Bombay 

2 S C Civil P. C. (1908), Section 9. 

8o (DB). 

6. Miscellaneous. 


plaintiff passed 
lion It — Suit 
is tenant and 
defendant from 
Court has no 
as having beep 
Rents Act 1947: 
AIR 1964 Bora 


o^ilon. ,nS " nCnded ,n 10531 ~ Retrospective 

ii.m h i- r, i Cllt “P 1 , "!* occ “P n «t R c *s under Sec¬ 
tion 4. is a substantive riRhl. The effect of Ihc 

.TTarsIsVot 11 ■ 1 , ; tlu ir l bv f 1,c 1 A,ncluli »C Act ft 0 

II 1U.)S IS not at all procedural. The effect is to 

;' k 'j. nx '’ nv r,R . I ?J* ° r P»i lies who do not make nn 
application within a certain lime. Therefore, it 
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L i I - 3 ,- Ac 59 <»" onlv apply In 

5,°“ t , ? P|,l i C! J l,ons lor ejectment which were filed 
after the Act came into force. Willi regard to 
the applications which were tiled earlier the 
amendment would not apply. II.R (1955) Ron. 

S' A) (P° n o) L ,,69: A,K 1955 ,5om - n7 fSMM*) 


t S ' 4 ". — , ^ r f rrrnr e to English statute — 
Terms not idenliral — Interpreting Indian statute 
by such reference is unsafe. See Interpretation 
Of Statutes. AIR 1950 Bom 120. 

“; S> y* — Proceedings under Sort ion 41 1>\ 
landlord —- Subsequent suit by tenant lor relief 
under Section 47 — Delivery of possession to 
landlord during pendency of suit — Such delivery 
can only be subject to the result of the suit — 
Therefore, if in the suit it were held that the 
tenant was not liable to he evicted, the ordet 
under S. 43 would stand vacated and any posses 
sion obtained thereunder shall have 4o he restored 
to the tenant on the principle of restitution — 
11 makes no difference whether the tenant 
succeeded on the facts and law existing on the 
date of suit or by reason of right conferred on 
him pending an appeal. See Presidency Small 
Cause Courts Act (1882). Section 41. AIR 1963 
Mad 369 (DB). 


SECTION 48 

48 — Scope — Remedy of aggrieved party 
Second appeal and not revision is the propci 
procedure against an appellate order of the 
Small Cause Court. 57 CWN 296: AIR 1953 Cal 
•24 (624) (Pt A) (Pr 1). / 

-S. 48 — Decree for ejectment against 

tenant — Remedy of sub tenant claiming under 
Section 11 (3), West Bengal Act 38 of 1948 — 
Procedure — Civil P. C. (1908), Section 141 — 
Houses and Rents — West Bengal Premises Rent 
Control (Temporary Provisions) Act (38 of 1948). 
Section 11 (3). 

Where, in a proceeding under Chapter VII, foi 
recovery of possession, a decree for ejectment is 
passed against a tenant, a sub-tenant, who con¬ 
siders that by virtue of Section 11 (3). Wesl 
Bengal Premises Rent Control (Temporary Provi¬ 
sions) Act (1948), he is in no way bound bv the 
order, cannot apply for rescinding or varying 
the decree under Section 11 (3), and Section 8. 
West Bengal Act and for staying of the execution. 
The correct procedure for the sub tenant to 
follow is to come to the Court under the appro¬ 
priate provisions of Order 21, Civil P. C.. which 
provisions are automatically brought into opera 
tion bv Section 48. 64 Cal WN 376: ILR (1951) 
1 Cal 359: AIR I960 Cal 244 (245) (PI B) (Pr 10), 

-—Ss. 48, 43 — Ejectment decree under Sec 
tion 43 — Decree-holder can apply for execution 
within time prescribed by law — Civil P. C. 
(1908), Order 21. (1961) 1 Mad U 136: 74 Mad 
LW 827: ILR (1901) Mad 605: AIR 1961 Mad 
408 (408) (Pr 3). 

-S. 48 — Order under Section 41 — Enforce. 

ment of — Applicability of Order 21, Rule 35 and 
Rule 97, etc., Civil P. C. — Power to order 
baili/T to remove fixtures and give vacant posses¬ 
sion — If the tenant continues in possession ol 
the property after an order under Section 41, it is 
open for the Court to remove him from possession 
of the land — If there is obstruction by him the 
machinery provided by R. 97 onwards of O. 21, 
Civil P. C., has to be followed and the obstruction 
removed. See Presidency Small Cuuse Courts Act 
(1882), Section 41. AIR 1954 Mad 985. 


COURTS ACT (1882), S. 47, Note fl 


SECTION 49 


77 , — iiivuses and Kents — 

Ronibay Ren s Hole! an,I Lodging House R a!c , 
Control Art (57 of 1947), Sections 28 and 29-A) 

The provisions of Section 49 render no 
a-s'shuire in Ihe mailer of interpretalion of Sec- 
mn 28 or Seel,on 29 A. Romhay Rents, Hotel and 
Lodging House Rales Control Art. Bahulal 
v * ^ an(J r a m Shivram. 36 Mys LJ 543: 
19.)9 SC.R 367: (1959) 1 SCA 152: 1958 SCJ 880: 
60 Bom LR 954: AIR 1958 SC 677 (682) (Pf C) 


• S. 49 — Suit for declaration that a sub 
tenancy was created in favour of plaintiff by 
defendant tenant and for injunction restraining 
defendant from interfering with his possession as 
sub-tenant — Suit for declaration that plaintiff is 
enant or sub-tenant of defendant and for injunc. 
hon restraining defendant from proceeding under 
Section 41 of Small Cause Courts Act or from 
executing order passed on application under that 
section — City Civil Court. Bombay has no juris¬ 
diction to entertain cither of the two suits — Sec¬ 
tion 28 of Bombay Rents Act will prevail over 
Sections 47 and 49 of Small Cause Courts Act - 
AIR I960 Rom 338. Overruled. Sec Houses and 
Rents — Bomhav Rents. Hotel and Lodging House 
Rates Control Art (1947), Section 28. AIR 1965 
Bom 177 (FB). 


‘ S. 49 — Order for evicting plaintiff passed 
in favour of defendant under Section 41, Presi¬ 
dent Small Cause Courts Act — Suit by plaintiff 
to declare that he is tenant and for an injunc* 
lion restraining defendant from executing the 
order — City Civil Court has no jurisdiction to 
entertain Ihe suit. See Civil P. C. (1908), Sec- 
lion 9. AIB 1964 Bom 85 (DB). 

SECTION 53 

-S. 53 — ‘Duly constituted attorney' is person 

holding general or special power of attorney and 
not ordinary Advocate having vakalalnainn. AIR 
1955 NUC (Cal) 2927. 

SECTION 65 

9-S. 55 — Application bv official assignee 

under Section 55. Presidency-Towns Insolvency 
Act. to declare deed of gift executed bv insolvent 
void — Oral evidence bv donees representatives* 
in interests of executant, to show transfer was for 
consideration — Admissibility — Official assignee 
not representative-in-intercst of insolvent — AIR 
1955 Bom 122. Reversed. See Evidence Act 
(1872), Section 92. AIR 1958 SC 448. 


SECTION 69 

-S. 69 — Power of High Courl under — Ap¬ 
plication under Section 38 — Reference under 
Section 69 — Questioning competency of applica¬ 
tion. 

The powers of the High Courl in hearing a 
Reference under Section 69 of the Presidency 
Small Cause Courls Act are regulated inter alia 
by the provisions of Order 46, Rule 3 of the Code 
of Civil Procedure. The competence of Ihe 
Reference made to High Court may also be a 
point for reference under Section 69 but the com¬ 
petence of an application for a new trial made 
under Section 38 cannot be canvassed at the hear¬ 
ing of Ihe Reference in that Court. That is a 
mutter which should Im raised before the Judges 
who heard the application for a new trial. 60 Cal 


081 


PRESIDENCY SMALL CAUSE COURTS ACT (1882). S. 74 


\VN 209: AIR 1952 Cal 671 (072) (Pi A) (Pr G) 
(DB). 

SECTION 74 


-S. 74 — Application for leave lo sue a* 

pauper — Separate document a* plaint not con- 
Kmplalerl — (Civil P. C. (1908), Order 33. 
Rule 8). 

Section 74 contemplates a single dnrument 
which, besides containing a praver for bein': 
allowed to sue as a poor person. aI>o contains a 
statement of the claim. There is no provision 
which requires that pauper has to file two docu¬ 
ments: (1) an application for leave lo sue as 
a pauper and 12) a plaint. After the Depul) 
Registrar has granted leave lo the applicant to 
sue as pauper and after the suit was ordered to 
he registered, it could not be said that there was 
no plaint, of which the applicant could not seek 
amendment. 61 Bom LR 497: ILR (1959) Bom 
1100. 


PRESIDENCY TOWNS INSOLVENCY ACT (3 of 
1909) 

SECTION 2 


-Ss. 2 (I) and 9 (b) — Transfer of properly 

— Lease of niaehincry by insolvent on payment 
of monthly rent if constitute transfer wllhin See* 
Hon 9 (b). 

It is entirely an erroneous contention to pul 
forward that under Section 9 lb) a transfer is 
constituted only when the insolvent ceases to he 
the owner of the property. What Section 9 (hi 
requires is that some interest in the property must 
be transferred bv the insolvent. That interest 
may not be large enough to constitute all the 
rights of ownership, that interest may he less 
than the totality of rights which constitute owner¬ 
ship, but so long as the insolvent deprives him¬ 
self of certain rights or interests in his own 
property and transfers those rights and interests 
In someone else, the transaction constitutes a 
transfer which falls within Section 9. 57 Rom 
LR 979: ILR (1055) Bom 941: AIR 1956 Bom 38 
(30) (Pt A) (Pr 3) (DB). 


•—S. 2 (a) 
decree-holder 
Ad (1909), 

(I)B). 


— 'Creditor' includes assignee of a 
See Presidency Towns Insolvency 
Section 9 (1). AIR 1955 Bo m 77 

SECTION 7 


• S. 7 — Scheme of composition — Bank 
secured creditor, allowed 12 per cent, simple 
interest under scheme — Carrying out of scheme 
guaranteed by certain persons who were to trans¬ 
fer their properties to Official Assignee — Deed 
of transfer of trust embodying agreement to allow 
compound Instead of simple Interest lo bank — 
Amendment not approved by Court and unsecured 
creditors — Suit by bank claiming compound 
Interest — Suit dismissed by High Court — 
Appeal to Privy Council — Appeal opposed by 
one of Insolvents, sons of deceased guarantor and 
umclal Assignee — Conlestlng respondents held 
nad right to be heard — Agreement lo pay 
compound Interest held could not be enforced 
without consent of all creditors and approval of 
Insolvency Court — Civil Court held had no 
jurisdiction to try suit — Presidency Towns In- 
solvency Act (1909), Sections 28 and 30 (1). 

Insolvents who were indebted inter alia to a 
Hank whose debt was secured by mortgages made 
proposals for a composition in settlement of 
neir debts. The proposals were approved bv the 
majority of the creditors and bv the Insolvency 
L0UrL The carrying out of the scheme of comp> 


silinn was guaranteed bv certain persons, who 
were In transfer lo Die Official Assignee Iheif 
shares in certain prnperlics. Special provisions 
were made in ihc scheme for Ihc payment of I he 
debl due to Ihe bank, one of the provisions being 
that the bank was lo receive 12 per rent, simple 
interest on Its debt. One of Ihe guarantors hav¬ 
ing declined lo execute the proposed deed of 
transfer and it being necessary to satisfy the 
hank, it was agreed between the bank, certain of 
the guarantors. Ihe insolvents and the Official 
Assignee that the scheme should be so amended 
as lo allow Ihe hank 12 per cent. compound 
interest instead of 12 per cent, simple interest. 
The amendment was embodied in the deed of 
transfer, also called the deed of trust, but was not 
approved of by the unsecured creditors and the 
Insolvency Court. The bank having received its 
debt with simple interest instituted a suit in the 
Civil Court to enforce the agreement as to 
compound interest. The High Court having dis¬ 
missed the suit in appeal the bank appealed to 
the Privy Council contending first, that the con 
testing respondents, who were one of Ihe 
insolvents, sons of a deceased guarantor and Ihe 
Official Assignee, had no right to be heard 
because they were saving that Ihc agreement lo 
pay compound interest amounted to a fraudulent 
preference to the bank and to allow them lo 
oppose the appeal on this ground would amounl 
to allowing them lo plead their own fraud, they 
being parlies lo Ihc agreement and secondly, that 
the agreement was outside the scheme of com 
position and, therefore, could he enforced in :i 
Civil Court: 


Held, (l) that the agreement might amount to 
a fraudulent preference within Ihe meaning ol 
(he insolvency laws, but there was no intention 
lo defeat the unsecured creditors and agreement 
to pay compound interest was entered into in all 
innocence lo save the scheme. The bank was a 
parly to the agreement and if there was illegality 
attaching to it the bank must share the responsi¬ 
bility. Moreever, the Official Assignee was allow, 
ed to appear in the appeal to the High Court and 
he was directed by the Insolvency Court to con¬ 
test the appeal to His Majesty in Council. In 
these circumstances he and the opposing respon¬ 
dents were entitled lo he heard; 


(2) that as Ihc agreement to pay compound 
interest instead of simple interest constituted an 

• * • . scheme it could not be enforced 

without the consent of all classes of creditors 
and the approval of Ihc Insolvency Courl: (1839) 
2 Beav 385; (1807) 13 Ves 581 and (1881) 18 Ch 
D 4G4, Ref. 

(3) that the Civil Court had no jurisdiction to 
try the suit. The deed of trust which embodied 
the agreement to pay compound interest instead 
ol simple mlcrcsl was undoubtedly part and 
parcel of the scheme of composition, and this 
beinc the case the only Court which could deal 
with the matter was Ihc Insolvency Courl. 
Kenaras Bank Ltd. v. The Official Assignee o| 
Calcutta, Trustee for the Estate of M L Laik 
‘950 Mod WN 178: (I960) 1 Mad U 423: 52 Bom 
f-R *88: 83 Mad L\\ 1166: ILR 29 Pat 564: AIR 
19o9 PC io (79, 80) (Prs 15, 17, 18). 

——-S. 7 — Power o! Court — Judgment-creditor 
receiving money alter adjudication — Power to 
order relund — Section 53. 

Where the judgment-creditor has received 
money realised in execution after the date oi 
(he order of adjudication the Insolvency Court 
wider Section / lias jurisdiction to direct him lo 
refund the money. AIR 1933 Lull 477. Ucl on 
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fill Cal WN 01: AIR 1056 Cal 056 ( 058) (IM R) 
(I r 19), 

-Ss. 7 and 17 — Petition against Hindu father 

Partition — Attachment by Creditor of son's 
share before filing of such petition — Assignee 
entitled to sell son's share to satisfy father’s 
debts not tained with illegality or immorality — 
Hindu Law — Debt — Pious obligation of son. 

Ill a partition suit provision lias to be made 
lor the lather's just debts before the partition 
van he effected and the purchaser oi the son's 
diare will be subject to this liability to satisfy 
I he lather's debts first before he can get the son's 
share. Such an adjustment and provisions for 
the father's debt can be made even in a pro¬ 
ceeding under Section 7 of the Presidency Towns 
Insolvency Act, irrespective of the pendency of 
Hie partition suit. Consequently where some of 
I he creditors of the father have already attached 
Ihc share of the son in proceedings in execution 
of the decrees obtained by them against the 
lather or against the father and Ihc sons, on a 
presentation ol application under Section 7, pro¬ 
vision will have to be made first to satisfy the 
debts which have been declared to be binding on 
the minor before a partition can be elTected and 
only in what remains the creditors who have 
attached the son's share can lav their claims, 
fhc Official Assignee can sell the son's share too 
for this purpose. AIR 1931 Mad 317. poll.; AIR 
1931 All 512; AIR 1959 SC 282; AIR 1928 Mad 
/35 (PR), Rel. on: AIR 1942 Mad 330; ILR (1958i 
Ker 1039 and AIR 1943 Nag 101; AIR 1928 Mad 
479 (1); AIR 1936 Mad 193; AIR 1939 Mad 572; 
AIR 1939 Mad 276, Hist. In such caves Ihc princi¬ 
ple that conics into play is that the purchaser o! 
the share of the son in a joint Hindu family has 
only an equity to step into the shoes of the 
son and enforce partition but when such parti¬ 
tion comes to he effected, provision has first to 
lie made for the discharge of the just debts of 
Ihc lather, that is, drills not tainted with illega¬ 
lity and immorality. 77 Mad L\Y 195: (1964 ) 2 
Mad LJ 568: AIR 1965 Mad 60 (62) (Prs 5, 6. 8). 

#-S. 7, Proviso — ‘Any mailer arising under 

Section 36* — Meaning: AIR 1937 Mad 775, 
Overruled. 

Per Satvanarayana Rao and Panehapagcsa 
Sastri JJ. (Raghava Rao J. dissenting). The 
object of Section 36. Presidency Towns Insolvency 
Act, 1909, is to enable the Official Assignee to 
gather the necessary information as regards the 
whereabouts of the properties belonging to the 
insolvent and also to discover what all his pro 
pcrtics are. There is no reason to confine the 
words ‘any property belonging to the insolvent* 
in sub-section (1) of Section 36 only lo properties 
'admittedly or (indisputably belonging lo him*. 
A person examined under Section 36 may admit 
to have in possession any property belonging to 
Ihc insolvent, in which case sub-section (5) of 
Section 36 will apply, or may dispute the 
insolvent's title to the same. The latter case, 
namely, the case where there is a dispute as 
regards the property in possession of the person 
examined under Section 36. is included within the 
expression “any matter arising under Section 36 
in the proviso to Section 7 and hence the insolv¬ 
ency Court has jurisdiction to determine this 
matter only if the parties thereto agree to such 
u course. If the parlies do not consent, the only 
course open lo the Official Assignee is to enforce 
his claim bv a regular suit in ordinary Courts. 
The decision in AIR 1937 Mad 775 which holds 
that Section 36 (5) relates only to the property 
admittedly belonging lo the insolvent and not to 
the properly of which the ownership is disputed 


and that, therefore, the proviso lo Section 7 docs 
not apply where there is a dispute, is not correct 
lv decided in view of the Full Bench decision in 
AIR 1929 Mad 705: Case law fully discussed; AIR 
1929 Mad 705 (FB), Foil.: AIR 1937 Mad 775. 
Overruled. 

Per Raghava Rao J.— The ‘matter arising 
under Section 36 which is contemplated by the 
proviso to Section 7 is a a matter arising for dcci 
*ion under Section 36 and thus means the mallei 
arising lor an order to he made of the kind con 
tcmplalcd bv sub-sections (4 1 and (5) of See 
lion 36, which is none the less a decision because 
made on an admission of the kind contemplated 
hv these sub-sections in a •secret' and not a litigi¬ 
ous' proceeding. The mailer arising for decision 
under Section 36 is a question either of possession 
of properly belonging to the insolvent or of the 
existence of a debt due to the insolvent, so lhal 
when in the former case the title of (lie insolvcnl 
lo the property is not admitted, Ihcrc is no order 
to be made under sub-section (5) of the kind 
which is within its purview or its intendment 
The factum of disputed title lo properly admitted 
lv in possession of the person examined under 
S. 36. puts the case outside the pale of Ihc section 
and excludes it altogether from the range of 
any decision or order thereunder. The proviso 
to Section 7 interpreted in this manner limits 
the operation of Section 7 to the determination 
ol questions other than those falling within the 
ambit ol Section 36. unless the parlies otherwise 
agree. In Ibis view of the sections, the two deci 
vions can well stand together. Mrs. N. Lakshmi 
v. The Official Assignee of Madras. 63 Mad L>> 
115: (1950) 1 Mad U 123: ILR (1959) Mad 895: 
AIR 1950 Mad 410 (418. 420, 424, 426) (PI A) 

(Prs 19. 22, 23, 36, 37) (FB). 


% -S. 7 — Application under, afRT disposal of 

proceedings under Section 36 — Fffccl of proviso. 

Per Panehapagcsa Saslri J.— On a true inter- 
pretation ol the proviso, where there has been 
:« prior examination of a witness under See 
lion 36, even a subsequent and independent ap¬ 
plication taken out under Section 7 of the Art is 
barred by the proviso in so far as it culls foi 
a decision of any mailer arising under Section 30; 
AIR 1929 Mad 705 (FB), Foil. Mrs. N. Lakshmi 
if. The Official Assignee ol Madras, 63 Mad L" 
115: (1950) 1 Mad U 123: ILR (1950) Mad 895? 
Wit 1950 Mad 410 (422) (PI B) (Prs 30, 31) (I B). 


SECTION 8 

-Ss. 8, 92 — Scope of. 

It is true Ihat Section 92 refers only to a sun- 
isting petition and the order of substitution ol 
llier creditors as petitioners contemplated l>\ 
hat section can onlv be made in a petition wlncn 
s pending before the Court. But where the 
nsol\cncv Judge rescinded the order of dismissal 
f Ihc petition and the same being revived lie 
Mowed other creditors under Section 92 do l>* 
ubslituted as petitioners, the Judge in substance 
xerciscd the jurisdiction under Section 8 1) anu 
lie order of substitution e under Section 9-f was 
onipclent. 55 Bom LR 502: ILR “°® 

168: AIR 1953 Rom 430 (431) (PI A) (Pr 2) 

DR). 

—s. 8 — Jurisdiction of Court, ». In 

The jurisdiction conferred by Section 8 is a 
cry wide and far-reaching jurisdiction. IN 
Iso a very salutary jurisdiction. It must nc\ci 
c forgotten that when a petitioning rrc.l.tor hl« 
petition for adjudication of a person msohenl 
e is not in the same position as a 
suit. A plainlilT in a suit is dominus lite and 
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lie Iihs everv right to proceed with the suit nr 
In withdraw it or to allow it to lie dismissed foi 
default, but a petitioning creditor is not a 
doimnus tile in that sense. Once he presents a 
petition, the order that he seeks is not onlv fm 
his benefit hut for the benefit of the General boclv 
of creditors, and the Insolvency Court at alt limes 
has jurisdiction over that petition and can con 
trol it and regulate it under Section 8. If the 
Court is satisfied that the order made by it 
formerly is not a proper order and that it should 
not have been made, it has got jurisdiction undei 
Section 8 (I) to rescind that order and to restore 
the petition which was dismissed. 55 Bom LR 
582: ILR (1953) Bom 1168: AIR 1953 Bom 430 

(431) (PI B) (Pr 2) (DB). 

-Si, 8, 12 and 92 — Power of Court to review, 

rescind or vary orders. 

The Insolvency Judge has the jurisdiction under 
Section 8 (1) to set aside the order of dismissal 
passed previously and to substitute other creditors 
in place of petitioning creditors under Section 92 
even though other creditors could not have avail- 
ed themselves of the act of insolvency on which 
the original petitioning creditors relied as the 
foundation of their petition under Section 12. 
(1888) 21 QBD 21; (1895) 1 QB 194, Distinguished. 
Case-law referred. 55 Bom L<R 662: ILR (1953) 
Bom 1168: AIR 1953 Bom 430 (432) (Pt C) (Pr 6) 
(DB). 

-S. 8 — Nature and extent of Jurisdiction. 

The jurisdiction under Section 8 (1) is so wide 
that the Insolvency Court can exercise that juris¬ 
diction sue molu even without the application of 
any party. The order being for Ihe general body 
of creditors, whatever larhcs the respondents may 
be guilty of, the order made by the Insolvency 
Judge will not he interfered with. 55 Bom LR 

(,953) Bom 1168: AIR 1953 Bom 430 

(432) (PI D) (Pr 7) (DB). 

SECTION 9 

•"T"*- 9 OK Proviso and 90 (5) (as amended 
by Bombay Act 15 of 1039 and Bombay Ordinance 
n B . 0, nba y High Court Rule., 

Rule 52-B (8) — Insolvency notice requiring 
debtor to set up counter claim within seven days 
— Notice is not Invalid or Illegal — Debtor Is not 
prevented from setting up co U nlcr claim within 
30 days 11 such right Is acquired after aeren days. 

The rule contained in Bombay High Court 
5 u| e 52-B (3) (b) about filing Ihe affidavit 
within 7 days is evidently a mere procedural rule 
which is framed to enable the parties to take ail 
s'eps necessary for speedy adjudication of (lie 
matter. The provision in question is based on 
the supposition that normally a debtor would be 
armed with a counter claim wilhin seven days of 
the notice; but it docs not debar him, in thos. 
cases where he secures such a claim after th, 

sevc ? , days ’ from Piling it forward 
within the period within which he is required 
under Section 9 (i) Proviso to satisfy thecS 
m icgard to the counter-claim. 

The rights such as a rigid to set up a counter 
claim within 30 days in answer to a bankruptcy 
nohee which a debtor has in law under Section l 
(i) Proviso could not be curtailed by the terms 
ol any notice. Rule 52-B (3) being evidently n 
procedural rule cannot override the rights of the 
debtor and should be so construed as to be con 
sislenl with the recognition of those rights 


When thiil rule is re;i<l with Section flfi (5). In 
solvency Act. it is clear that it is not intended In 
lake away any lights conferred hv the Act 
(191)31 2 KB 340 and (1914) 3 KB 720. Rcl. on. 

Further, the effect nf Section 3. Bombay Ordi¬ 
nance. 3 of 1948 which has a retrospective 
operation is to validate among others Rule 52-B 
I3l requiring the debtor to file an affidavit in 
regard to a counter-claim within seven davs f>| 
the service of the notice. 

Hence, a bankruptcy notice requiring a debtor 
to file an affidavit in regard tn a counter-claim 
within seven days of Ihe service of the notice is 
not illegal or invalid on the ground that it is 
repugnant to the main provisions of the notice 
according to which the Court is to be satisfied 
in regard to a counter-claim within 30 days 
Kaikhushroo Pirojsha Ghiara v. C. P. Syndicate 
Ltd. Nagpur. 52 Bom LR 189: 1949 FLJ 407: 
1949 FCR 601: AIR 1950 FC 8 (13, 14) (Pt B) 
(Prs 15, 18, 20). 

•-S. 9 (I) (as amended by Bombay Art 15 ol 

1939) — Construction — Consent decree — 
Reciprocal promises — Suit by private cornpan) 
(icspondentl against one share holder (appellant) 
“ Other share holders joining as plaintiffs — 
Consent decree directing appellant to pay certain 
sum in instalments to respondent company — On 
payment, company to assign debenture shares in 
oil company and agency of oil company absolute 
Iv to appellant — On default in payment of first 
instalment by appellant whole amount to become 
due — Held, there was no contract of reciprocal 
promises to be simultaneously performed — 
Assignment of shares was to follow payment b> 
appellant — Though consent decree was com* 
positc decree respondent was entitled to execute 
it — Contract Act (1872), Section 51 — Civil 
F. C (1908), Order 21, Rule 15. Kaikhushroo 
Pirotsha Ghiara v. C. P. Syndicate Ltd. Nagpur, 
62 Bom LR 189: 1949 FLJ 407: 1949 FCR 501: 
AIR 1950 FC 8 (10 to 12) (Pi A) (Prs 7, 9, 11). 

-S. 9 (e) — ‘Sold In execution* — Meaning of. 

The selling of property in execution of the 
decree contemplated by Section 9 (1) (e) of the 
I residcncy-Towns Insolvency Act is the selling of 

u- of i,s bci "K knocked 

do*n to the highest bidder as an act of insolv. 

WnmJn. u n . 01 , ,hc ? ale bccomin * confirmed oi 
becoming absolute under O. 21, R. 92 of the Civil 
Isocedure Code. 81 Bom LR 110: ILR (1959) 
Bom 822: AIR I960 Bom 289 (291) (PI B) (Pr 3) 

' jS. 9 (b) Transfer of property — Lease ol 

rent h |f C con^i.u nSOl » VCnl r° n payment of month!> 
w P f T T S transfer within Section 9 (b) 

lion /“f bSL^DB).' (1909K SCC * 

holder. ,nc,udes of • decree. 

definition of 'Creditor' in Section '» (nl U 

notonly a decree liohwWT ' Credi,or ' men >» 

- iiiMr iiirr.' ars 
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act (1909), s. 9 


nnr>: ILK (1954) Rmn 1094: AIR 1955 Bom 77 (78) 
(Prs 1, 3, 4) (1)15). 

"— s * 9 (I) — Suit against dissolved firm — 
Service only on one partner — Insolvency notice 
against firm — Validity. 

Where in a suit against a dissolved firm, only 
one partner was served hut the decree was pass 
ed against the firm and the creditor look out 
an insolvency notice against the firm calling upon 
the firm to pay the decretal amount within a 
specified time; 

Held, that Order 21. Rule 50 (2), Civil P. C.. 
constituted a statutory stay of execution of the 
decree against partners other than those who had 
been served in the suit and as onlv one partnei 
had been served in lhe case, insolvency notice 
could not he served in respect of the decree 
against the other partners who were not served 
in the suit. No such notice could, therefore, be 
taken out in respect of all the partners of the 
firm. 23 Cal 20 (PCI. Distinguished.; (1900) 2 
QB 698, Rel. on. 55 Bom LB 857: ILR (1954) 
Bom 304: AIB 1954 Bom 91 (92, 93) (PI A) 

(Prs 3, 7, S) (DB). 

-S. 9 (e) — Properly in possession of Receiver 

— Attachment without leave — Not valid — Such 
attachment not an act of insolvency. 

The conditions under which the creditor may 
file an insolvency petition against the debtor arc 
Hint there is a lawful ad of insolvency within 
the meaning of the statute. An attachment with- 
out leave when I lie properties are in the posses 
si on of the Receiver is not a valid attachment. 
It is not an attachment on which the statutory 
jurisdiction can he attracted as the foundation 
of the act of insolvency. Obtaining leave subse 
(luently with regard to the attachment does not 
render the attachment as an act of insolvency 
within the meaning of the Act. AIB 1942 Mad 
306, Distinguished. AIR 1063 Cal 25 (26) (Pr «). 

#-S. 9 fc) — Act of Insolvency — Attachment 

of properly In execution of decree subsisting for 
Iwenl.v-one days prior to insolvency petition — 
Subsequent dismissal of execution petition ns 
withdrawn or sotting aside In appeal — Effect — 
Section 13 (5) — Adjudication of debtor — Dis¬ 
cretion must be judicially exercised — Civil Pro¬ 
cedure Code (5 of 1908), Order 38, Rule 11 and 
Order 21, Rule 67 — Scope — Altachmenl before 
Judgment — Enures and continues after decree 

— Dismissal of execution petition for default — 
Executing Court — Duly to record cessation of 
altachmenl — Practice — Subsequent events — 
Duty of Court to lake note of — Principles — 
AIR 1042 Mad 306, Overruled. 

Where there was a valid order of attachment 
in execution of a money decree for twenty-one 
days prior to the filing of the insolvency petition 
nnd Iho validity of that attachment was in no 
way shaken or affected by the dismissal of the 
Execution Petition for default, the order of 
attachment would constitute an act of insolvency 
within the meaning of Section 9 fc) of the 
Presidency-Towns Insolvency Act. The attach- 
nicnt ceased as I he decree-holder did not choose 
to pursue the execution, and when it censed the 
ccsscr did not relate hack to the dale ol the 
execution petition. 

The attachment must he valid in law. If the 
order of attachment is cancelled in due course 
of judicial proceedings on the ground that the 


attachment ought not to have been made, the act 
ol attachment must he deemed to have had no 
judicial existence, and can be treated as non csl 
m law. No rights can flow from them and 
accrued rights, if any, on foot of them must also 
cease. The act of insolvency grounded on an 
attachment in execution of money decree loses its 
loundation the moment such attachment is wiped 
out as a result of judicial adjudication. 


The Court has got a discretion in the matter 
of adjudication. But the discretion should be 
judicially exercised and should, of course, be not 
arbitrary or capricious. 


The order of attachment before judgment mado 
under Order 38. Rule 11, of the Civil Procedure 
Code, would enure and continue in the course of 
execution proceedings. Where the execution peti¬ 
tion is dismissed due to the act of the decree 
holder placing the Court in such a position as to 
prevent it from proceeding with the execution, the 
attachment ceases and it is the duty of the Execu¬ 
tion Court to record the cessation of the attach 
ment. The discretion of the Court, under its in¬ 
herent powers, to ad just the rights of parlies on the 
basis of events after the starting of the action, 
is well recognised and accepted as a rule of 
justice, equity and good conscience. In some 
i ases, it is almost the duty of the Court to advcrl 
to the subsequent events brought to its notice Iesl 
it should fail to do substantial justice between the 
parties. The substratum of insolvency petition is 
I he act of insolvency. If what was visibly an 
act of insolvency on the dale of the petition can¬ 
not he attributed that character when the peti¬ 
tion comes on for orders because of subsequent 
events, it is legitimate and proper that the Court 
should take stock of the actual situation as on 
the date of the disposal, instead ol relying upon 
the past stale of affairs which lias ceased to exist. 
Any adjudication that may he made, leaving out 
of account the change of circumstances affecting 
the act of insolvency would he futile,' as it would 
he annulled under Section 21 of the Presidency 
Towns Insolvency Act. AIR 1942 Mad 306, Over¬ 
ruled; O. S. A. No. 38 of 1960, Approved. 
Sundaram Iyer, In re., 1963 Mad WN 117: (1963) 1 
MLJ 113: 76 Mad LW 40: ILR (1963) Mad 194i 
AIR 1963 Mad 217 (219, 221) (PI A) (Prs 6, 14) 
(FB). 


|-s. o ( e ) — Attachment of property exist- 

ng at time of tiling of insolvency petition — Sub¬ 
sequent termination of attachment has no cffccl 
m insolvency petition. Sundaram Iyer, In. rc.. 
(1963) 1 Mad U 113: 76 Mad LW 40: IDR (1963) 
Vlad 194: AIR 1963 Mad 217 (220, 222) (PI E) 
[Prs 12, 17) (FB). 


-Ss. 9 and 10 — Petition by creditor filed with¬ 
in Ihrcc months of alienation by debtor — AP* 
plication to Implead alienee and to set aside 
illcnnllon filed beyond three months — 

[cncY _ Notice served on alienee beyond three 
months - If bar lo adjudication of debtor or «o 
•citing aside alienation - Prcsldency-To*ns 
Insolvency Rules (before amendment) Ord<er A 
Itulc 0-A — (Rule 9 of New Rules. 1958). 

Held, on facts that once the 
lion has been filed in lime, the subsequent dates 
>n which notice of the poll ion is scn-cd on the 
i,lienee and oilier parlies interested arc not rote 
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his favour, it cannot Ik* said tli.it Hie alienee 
. completely escapes from an attack on Hie vali¬ 
dity of the alienation in Ins favour. (I960) 2 
Mad LJ 361: 73 Mad LW 450: ILR (I960) Mad 
1072. 


-S. 9 (c) — Scope — If ultra vires — Sec¬ 
tion G (e). Provincial Insolvency Act — Rea¬ 
sonable classification — The entire economical 
structure and the tempo of life in Presidency 
Towns and outside are different — The distinc¬ 
tion between the provisions of Section 9 (e) of 
Presidency Towns Insolvency Act and Section ti 
(e| of the Provincial Insolvency Act is one which 
can be traced to a just, rational and reasonable 
classification — Section 9 (e) of the Presidency 
Towns Insolvency Act is not therefore ultra vires 
on the ground that it is hit bv Article 14. See 
Constitution of India, Article 14. AIR 1957 Mad 
403 (DR). 

-***• P — . Ar * n f insolvency — Proof — Insol¬ 
vent himsell admitting that his properties have 
been attached and that attachment was in exist¬ 
ence for more than 21 days — It constituted an 
net of insolvency within Section 9 (e) and there 
was no necessity of any formal proof of the act 
of insolvency by anybody. See Presidency-Town' 
Insolvency Act (1909). Section 13. AIR 1954 Mud 
272 (DR). 

SECTION 9-A 


-S, 9-A (Bombay) — Misstatement ns lo 

amount due — Elfecl of. 

Sub-seclion ( 1 ) of the section requires and it 
is a peremptory requirement that the insolvency 
notice shall be in the prescribed form and the 
form requires lhai Ihe amount due under the 
decree must be specified in the notice. If the 
amount is not correctly specified the notice would 
he bad. Ihc word ‘misstatement* in the sub-sec- 
lion is not of such wide import to give shelter 
to one who makes an unjustified claim. That 
>' or< l has lo I,c r <*d in a reasonable manner and 
in a manner which would be consistent with Ihc 
scope and object of the provisions of the section 

r 9 B °“ LB t224: ILR < 19 58) 360: AIR 1958 

Bom 263 (263, 264) (Pt A) (Prs 3, 6) (DB). 


S. 9-A (Bom) — Delay in making motion f 
seJIing aside notice under Ihe section - Corn! 
nation of — Discretion of Court — Interferon 
m appeal -- H is not for the appellate Court 

n\md n ICW lh0V wouM W" or the facts stal 
in affidavit in support and interfere with the d 

, c n ( 2 ,s J , by CourL Sce ci< 

(DB)’ 908 ’ S 1,0,1 ,07 * A,R 1958 Bom 2 

SECTION 10 

10 “ fl «nkrupt trustee can act as trust. 
432. TrUS S Act ( 188 - > ) l Section 70. AIR 1964 C 

S *' I0 ’ 0 ““ Petition bv creditor filed with 

unfffl wsS ■wear a 

« i . 

SECTION 11 


to Madras often to sell and purchase leather and 
slaving in Madras. 

When- a person who was a sole proprietor of 
a linn doing leather business at Vanivambadi 
{outside Madrasi < nine lo Madras now and then 
in connection with his business and purchased and 
'old things here on those occasions and sleeping 
in a house in Madras. 

Held, that he was carrying on business at Mad¬ 
ras and so long as his liabilities in Madras re¬ 
mained undischarged he must be deemed lo be 
carrying on business even though lie had closed 
Ins business earlier. 4f> Cal \VN G64, Distinguish¬ 
ed. Held, further that he could he adjudicated 
insolvent in Madras and also at Vanivambadi 
under Provincial Insolvency Act for act of in¬ 
solvency committed Ihere. 70 Mad LW 367: AIR 
1957 Mad 403 (404) (Pt B) (Pr 3) (DB). 

--S. 11 (b) — ‘Resided 1 — Meaning of — Ad¬ 
judication of non-rcsldeul debtor — Validity. 

A man driving a train to Madras or a bus to 
Madras, or living over Madras in an aeroplane, 
without having any permanent residence in Mad¬ 
ras cannot he said to be a resident of Madras, any 
more than a man passing in a plane or train 
through several towns can be said to be resident 
of those various towns. The position may be 
different it it was proved that he actually resid¬ 
ed in Madras either with his wife or without his 
wile in a house within the jurisdiction. The 
adjudication of such a non-resident in Madras 
must he annulled. (1953) 2 MU 106: AIR 1953 
Mad 928 (928) (Pr 1). 


SECTION 12 

~ S \ 12 Court can review, rescind or vary 
|U orders under sub section (li of Section 8 even 
hough other creditors could not have availed 
themselves ol the act of insolvency on which tho 
original petitioning creditor relied as foundation 
ol their petition under Section 12. See President 

t(?M L Avl (i909 >* Section 8. AIR 

1953 Bom 430 (DB). 

7f ? 2 “ ' 0l,ler sufficient cause*’ — Words 

lion h o * , V* rprete < 1 eiusdein generis - Applica 
lion by creditor not bona tide but made out ol 
spite liable to be dismissed. See President) 

lm n . 8091 ' s "'"" u is <ai "" 

~7~ Ss " !* — I,ebl0r wllllni; lo pay parti- 

tfrounH rCl fn° r Wh .° ln ^*s °« P-.viuenl — Whether 
, , ? r , “djudlcollou bin. Insolvent - 

(I rotlnrlal Insolvency Acl (1920), Section 9). 

„' Vl ' el ' : '.I ,c I rso ' 1 ' s «ljudicaled insol vent, j, i, 
I a p.trlu ular creditor alone whose inlcresU 
arc lo be protected bv the Courl but the entire 

fncMlial SP K Ured f #nd ,l,lsei ‘ u red. The 

tail Inal the debtor who professes to possess assets 

:'m r ou h n. OV To a JSJ V P So^ ha !h , 'r ^ 

nniomus^!'Rs' jon''-‘ "'t' ^ospo ' u,cn, whose debl 

p •?- «£■ .he ass s "s i? r 
iASW. ssr ,^,5 

Ol Ks. 400 lias remained unpaid like other debts 
!!T/i°V r y t m a1 ^ thc dcblor has not given i 

SECTION 13 
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lot insolvency notice — ElTcct of Rule 289 — 
Applicability of Section 118, Civil I\ C. — Plea 
of invalidity of decree — If can be raised at stage 
ol notice — Powers of Insolvency Court — (Civil 
P. C. (1908), Sections 2 (2), 118) —(IIi«h Court 

Rules and Orders — (Bombay) High Court Rules, 
Rule 289 — (Bombay Insolvency Rules (1910), 
Rule 52-B (5) (c) ). 60 Bom LR 963: ILR (1958) 
Bom 1344: AIR 1959 Bom 357 (357 lo 359) (Prs 2. 
4) (DB). 

• -S. 13 (5) — Adjudication is discretionary 

— But discretion has to be judicially exercised so 

as to further object of Act. Sundaram Iver, 
In re., (1963) 1 Mad U 113: 76 Mad LW 40: 

ILR (1963) Mad 194: AIR 1903 Mad 217 (222) 
(Pt F) (Pr 18) (FB). 

-Ss. 13 (4) (b), 12 — “Other sufTicient cause*’ 

— Words uot to be interpreted ejusdem generis 

— Application by creditor not bona Ode but 
made out of spite liable to be dismissed. 

The words “other sulTicienl cause*’ in Sec 
lion 13 (4) (b) should be interpreted in the widest 
possible manner and not ejusdem generis in rela 
lion to the earlier clauses in the section. Undci 
Section 12, a debtor would be liable to be adjudi¬ 
cated insolvent by an unsecured creditor having 
a claim for more than Rs. 5U0, if the former had 
committed an act of insolvency within three 
months of the petition. But the right of such a 
creditor to adjudicate the debtor a bankrupt ii 
not a weapon available to him to be used lo 
serve any ulterior purpose or to be used vindic¬ 
tively. Section 13 gives power to the Court in 
those cases to dismiss it. AIR 1943 Mad 355, 
Relied on. 


lion 9). See Presidency Towns Insolvency Ad 
(1909), Section 12. AIR 1957 Mad 403 (DB). 

-Ss. 13, 9 — Act of insolvency — Proof. 

Section 13 (2) (b) contemplates a stage before 
notice is issued lo the insolvent. Where notice 
was issued before adjudication and at the hear¬ 
ing date there was no oral evidence regarding 
the act of insolvency but the insolvent himsell 
admitted that his properties have been attached 
and such an attachment was in existence foi 
more than 21 days. 

Held, that the case came within Section 9 (e). 
On the admission of the insolvent himself, an acl 
of insolvency was committed, and there was no 
necessity for any formal proof of the act ol 
insolvency by anybody on behalf of the petition¬ 
ing creditor. (1953) 2 MLJ 523: 1953 Mad WN 
709: 66 Mad LW 874: AIR 1954 Mad 272 (272) 
(Pr 1) (DB). 

SECTION 16 

-S. 16 — Joint family — Insolvency of Karla 

— Power to direct ad interim Receiver to lake 
possession of joint family property. See Provin¬ 
cial Insolvency Act (1920). Section 20. AIR 1154 

Pal 459 (DB). 

SECTION 17 

•-S*. 17 aud 51 — Effect of adjudication — 

Adjudication made by two Courts of same Insol¬ 
vent under Presidency Towns and Provincial 
Insolvency Acts — Doctrine of relating back — 
Its applicability — Vesting of insolvent’s properly 

— Precedence in — Properly vested cannot be 
divested. 


It cannot be said that adjudication of a debloi 
as insolvent is one of the remedies open lo a 
creditor and it will he for him to choose whether 
he is to take the thorny path of execution of the 
decree or adopt a short cut of adjudicating the 
debtor an insolvent. An adjudication of a debloi 
as a bankrupt is not a method of collecting a 
debt, though us a result of it, the creditor may 
get paid. Essentially an adjudication brings 
about a change in the status of a debtor and 
enables the Official Assignee or receiver in whom 
the property of the debtor gets vested to 
administer or sell il lo pay off his creditors. It 
is only a particular class ol creditors (vide Sec¬ 
tion 12) that can file a petition for adjudication. 
And no absolute right is given lo them to obtain 
an adjudication as the Court will dismiss the peti¬ 
tion if the conditions laid down in Section 13 
(4) are satisfied. . 


Held, that the fact that the debtor had been 
a recalcitrant debtor and was unable to pav his 
debts could not justify the creditor, purely out of 
spite and with no other object in view, to adjudge 
him bankrupt. The application for adjudication 
could nol he regarded as a bona fide one and had, 
therefore, to he dismissed. Held, further that the 
suits for partition bv the minor sons of the 
debtor could not at all have any effect upon the 
creditor realising his dues which were not avyava- 
hariku from the debtor. 75 Mad LW /23: 

Mud \VN 713: (1963) 1 Mud IJ 37: AIR 1963 Mad 
181 (181, 182, 183) (Pm 1, 7 lo 9) (DB). 


-S. 13 — Debtor willing lo pay particulai 

creditor who insists on payment — It is no reason 
lor not adjudicating liim as insolvent _ when 
that debt has remained unpaid or other debts toi 
four years and the debtor has not given a 
schedule ol creditors and amount of debts due 
to them — (Provincial Insolvency Act (1920), Sec 


On an adjudication order passed under the 
provisions of the Presidency Towns Insolvency 
Act, 1909, the properly ot the insolvent vests in 
the Official Assignee bv virtue of the operation of 
Section 17 ol the Act. Section 17 provides for 
the vesting of the property on the making of 
the order of adjudication. Where, therefore, an 
order of adjudication in respect of the same 
insolvent is made by a District Court at anothei 
place on a subsequent date under Section 28 (2) 
ol the Provincial Insolvency Act, 1920, Section 28 
(2) cannot in law operate in respect of the insol¬ 
vents’ property because the said property had by 
virtue of the statutory provision contained in Sec 
lion 17 of the Presidency Towns Insolvency Act, 
1909, already vested in the Official Assignee. The 
doctrine of relating back on which Section 28 (7) 
of the Provincial Insolvency Act, 1920, and Sec¬ 
tion 51 of the Presidency Towns Insolvency Act, 
1909 arc based, can have no application in such 
a case because the vesting in the Official Assignee 
is the result of a statutory provision; and so, in 
the absence of any provision in the Provincial 
Insolvency Act, 1920, for the divesting ol 
properly which has already vested in the Official 
Assignee, it cannot be said that the doctrine of 
relating back has that effect. 


The reasonable way to reconcile Section 28 (2) 
ead with Section 28 (7) of the Provincial Act 
vith Sections 17 and 51 of the Presidency Act is 
o hold that the doctrine of relating back prescrib¬ 
'd by Section 28 (7) has no application to cases 
vhere the insolvent’s property has already'vestea 
n the Official Assignee. AIR 1919 Mad 500, Rel. 
in. Official Assignee High «Vr 

Iaradagiri Basavanna Gowd, 1 _ ... 

Ill: (1964) 1 SCJ 322: (1M4) 1M« U CSC) W. 
[1964) 1 Andh WR (SC) 99: (IMS Supp (1) SCR 
<99: AIB 1963 SC 764 ( 767. 768) (PI A) (Pm 11, 
12 ). 
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-S. 17 — Amount standing l«» tin- credit nf 

employee -- N«d claimable l»v Ollhia) Assignee 

— So long a.\ it i** walli I Ik* Regional Provident 
I*mid Commissioner and has not been paid In 
(he insolvent. See Employees* Providonl Funds 
Act (1952), Section 10 III. 67 Bom LB 6*4: 1965 
Muh U 807: (1965) 2 Lab LJ 478: (1965) II Far 
LR 365: (1965-66) 29 FJR 199: AIR 1966 Bom 121 
<DB). 

-S. 17 — Dec ree creating — Floating charge 

— AUachinenl bv seizure ol good** «»l J. I). in 
execution — Subsecpient insolvency ol .1. 1). 
Attached properly does not vest in Official 
Assignee — Subsequent withdrawal of attach¬ 
ment — It does not have the effect of vesting 
the properly in the Official Assignee as the pro¬ 
perly was not in possession, order or disposition 
of the insolvent at the commencement ol the insol¬ 
vency — (Civil P. C. (1908), Section 64, Order 21, 
Rules 43 and 64). See Presidency Towns Insol¬ 
vency Act (1909), Section 52 12 1 (o). AIR 1953 
Bom 10L 

-S. 17, Proviso — Bengal Public Demands 

Recovery Act (3 of 1913), Sections 7, 8 (b) — 
Cerltfieate-bolder becomes secured creditor — Ills 
rights are not affected by adjudication of certi¬ 
ficate-debtor subsequent to notice under Section 7 
of the Bengal Public Demands Recovery Act, up¬ 
on certificate-debtor. 

The certificate-holder is made a secured crcdi. 
tor under Ihe provisions of Section 8 (hi. The 
proviso to Section 17 of the Presidency Towns 
Insolvency Act says that though the property of 
the insolvent wherever situate shall vest in the 
Official Assignee from Ihe dale of adjudication, 
it shall not affect the power of any secured credi¬ 
tor to realise his security. Where the charge of the 
certificate-holder by service of notice under Sec- 
lion 7 of the Bengal Public Demands Recovery 
Ad was created prior to Ihe date of adjudication 
of the Certificate debtor, the claim of the certifi¬ 
cate-holder in execution of that charge or of the 
auction-purchaser at the sale held in execution 
of the certificate becomes paramount lo that ol 
the Official Assignee, and it cannot be contended 
lhat the auction purchaser at the certificate sale 
has acquired nothing because the properly of the 
certificate debtor had vested in the Official 
Assignee prior lo Ihe date of the certificate sale. 
(1965) 69 Cal \VN 7: (1965) 58 ITR 579: AIR 
1965 Cal 492 (498) (Pi D) (Pr 36) (DB). 

KdJresenlativo of judgment-debtor 
— Official Assignee — Vesting order made aftei 
attachment. See Civil P. C. (1908), Section 47 

AIR 1956 Cal 656. 

*-Ss. 17, 46 (3) — Creditor’s proceedings and 

leave of Court — Suit to enforce obligation Incur¬ 
red before date of adjudication as Insolvent, 


Debts incurred by n partner after his co 
partners adjudication but before his dischnrRi 
on behalf or the firm are provable in insolvent'! 
by virtue of Section 48 (3). the obligation arista* 
out of his membership of the partnership havint 
been incurred before Ihe date of such adjildica. 
lion, although the debts were incurred after ad 
judication. To such case Ihe provisions of Sec 
non 1/ of the Presidency Towns Insolvency Ad 
app^y, and no suit can be filed without the con 
sent of the Court. AIR 1964 Guj 101 (102) (PI B) 
fir ol# 


“ T/^ ad ^ as B,ll,dln W (Lease and Re n 

Control) Act (18 of 1060), Section 2 (8) — Statu 
lory tenant — Tenancy is only personal right am 

nfflrffi'T.'ii’ “ Te , n “ n f nd l“ d «ed Insolvent - 
OITIclal Assignee cannot take possession of premia 


cs — Houses and Rents — Madras Building' 
(Lease and Rent Control) Act (18 of I960), See- 
lion 2 ( 8 ) — Property — Tenancy rights of statu¬ 
tory tenant. 

Where a tenant becomes a statutory tenant 
under llu* Madras Buildings tLease and Rent Con¬ 
trol i Ad and I tic relationship between him and 
Ihe landlord would be governed by Ihe provi¬ 
sions of lhat Act. he has only a personal right 
to orcupv the premise.' as a tenant and this per 
sonal right is not properly within Ihe meaning of 
Section 17 nt the Presidency Towns Insolvency 
Ad, which would vest in the Official Assignee oil 
Ihe adjudication ol such tenant as insolvent and 
lienee I lie Official Assignee has no right to retain 
the keys ol Ihe premises taken I nun the posses¬ 
sion of the insolvent: AIR 1945 Bom 173; 1949 
W.\ 219 and 1 1961 1 1 Mad LJ 217, Rel. on 

(1946) 2 All EK 250, Distinguished. Further, the 
Official Assignee on whom the property of Ihe 
insolvent would devolve under Section 17 of the 
Insolvency Ad cannot come within the defini¬ 
tion of tenant under Section 2 | 8 ) ol the Rent 
Control Act. (1964) 77 Mad LW 528: 1964 Mad 
WN 407: (1965) 1 Mad LJ 221: ILR (1968) 1 Mad 
190: AIR 1965 Mad 334 (335, 336) (Prs 3, 6 ). 

-S. 17 — Insolvent acquiring decree before 

discharge — Intervention bv official receiver in 
suil — Decree would vest in him. See Presi¬ 
dency Towns Insolvency Act (1909), Section 52 
(2| (a). AIR 1965 Mad 206. 

?*. — Petition against Hindu father — 

Partition — Attachment bv creditor of son s share 
1^1 ore filing of such petition — Assignee entitled 
In .sell son's share In satisfy father's debts not 
tainted with illegality or immorality. See Presi. 
denev Towns Insolvency Act (19119), Section 7 
AIR 1965 Mad 60. 

-- Ss * 61 uud 57 — Creditor’s petition to ad¬ 
judicate debtor insolvent adjourned from time to 
time to enable settlement lo be effected by debtor 
— Payments made to petitioning creditor after 
presentation of petition — Another creditor sub¬ 
stituted and debtor adjudicated Insolvent — Liabi¬ 
lity of original petitioner lo repay the amounts 
received by him. 


tor*; creditor, filed a petition on 8 th February, 
IJb 3 , to adjudicate Die insolvent and the act of 
msolvcncv alleged was the debtors notice, dated 
. . February, 1963, of suspension of payment of 
ns debts. Flic petition was adjourned from time 
O time to enable a settlement being effected bv 
the debtor so ns to avert the insolvency. In the 
course ol such adjournments the debtor paid in 
nil n sum of Its. 2.000 lo A. Subsequently in 
Deccnilwr, 1903 . smother creditor \v«s substituted 

m„ P i. arC °, f A nn<1 l!i c or<lcr of adjudication 
was made in January, 1964. 

"! p hwoiwncv or Ihe debtor relates hack 
under Section .>1 of the Presidency Towns Insolv- 
cncv Act to the time of the commission !,? the 
net or the msolvcncv on which the order of 
ludicnl.on was made. Payments received b\ 

onViT'i •"* lh: ' t da ! c ,m,sl be repaid t„ 
Oilnia Ass^nee m whom the estate vests. 

.he petition itself was tiled by A lie had notice 

of presentation of the petition and is not entitled 

to daim protection under Section 57 of the Presi. 

T ' , "' ns . Insolveury Act ns the Proviso to 

Rna Vm. A (lirer,| V. (1964) 2 Mad IJ 

609. 77 Mad LW 527: ILR (1085) 1 Mad 558. 

■—-S. 17 — Arbitration in suit — Insolvency of 

tsrzf**. . “ rbu ™ u "" - 


ad 

A 

the 

As 


cannot 


2d l :' n oii ra ' ,i, , m B prwtw,in « - Awm'd 

bind the Official Receiver. See Arbitra- 
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H9*0l. Seri ion :;n. (10541 I MLJ 287: 

NIC (Mad) 1825 (Oil). 


SECTION 


•>'> 


1" Rights and disabilities of insolvent 
I here is nothing in the provisions of the Act 
which prohibits an insolvent from borrowing 01 
entenns into contracts giving rise to financial 
liability. See Provincial Insolvency Act (1920) 
•Section 28. AIR 1954 Mad 508 (DR). 

-S. 17 — Power of undischarged insolvent to 

contract debt — Provincial Insolvency Act (1920), 
Section 28 (2). # 


two Courts A and B - Effect p^ r 2 
I roper procedure — Application by Official As- 
signee of B Court for transfer of assets from A 
Court to B Court made to A Court - Not main- 
tamable — Absence of letter of request from B 
Court — Assets in the hands of A Court cannot he 
transferred to B Court. See Provincial Insolvency 
Ad (1920), Section 36. AIR 1957 Audi) Pra 649 
(DB). 


An undischarged insolvent is not legally incapa¬ 
citated I roin incurring any debt and creditor is 
not prevented from recovering on the basis of a 
debt so incurred by way of a suit or otherwise. 
ILR 52 All 139. Rel. on. Case law referred. 
Judgment in Application No. 552 of 1949 in I. P. 
No. 71 of 1940. Overruled. ILB (1952) Mad 312: 
(1952) 1 Mad LJ 662: 65 Mad L\V 640: AIR 1951 
Mad 1045 (1047) (Pr 6) (DB). 

-Ss. 17 and 46 (3), Ezpln. — Scope — Sull 

for accounts of dissolved partnership and recovery 
of money — One of defendants partners undis¬ 
charged Insolvent — Absence of leave off Insolv¬ 
ency Court — Sull not maintainable. 

A suit by one of the partners of a dissolved 
firm for rendition ol accounts and recovery o( 
money as may lie found due to him against the 
other partners one of whom is an undischarged 
insolvent, is not maintainable as against the undis¬ 
charged insolvent in the absence of leave of the 
insolvency Court bv virtue of Section 17 read with 
Section 4G (3) of the Presidency Towns Insolvency 
Act. Since all the partners are necessary parties 
to such suit, the suit would be equally incompe¬ 
tent against the other partners. The debts and 
liabilities of the insolvent partner arising out of 
the partnership which is dissolved prior to his ad. 
judication, even assuming that such liabilities 
were * not ascertained sums of money, are prov¬ 
able in insolvency within the meaning of Sec¬ 
tion 46 (3) and the plain till would occupy 111# 
position of a creditor for purposes of Section 17. 
Presidency Towns Insolvency Acl. 

Where a partner in a (irm has been adjudged 
an insolvent, he ceases to be a partner bv virtu# 
of Section 34 of the Partnership Acl, and, such 
firm is also dissolved under Section 42 of that 
Aet. On the adjudication of a partner as insol¬ 
vent, his share in the partnership business along 
with his separate property vests in the insolvency 
Court. Once Ibis vesting takes place, the provi¬ 
sions of Section 17 of the Presidency Towns 
Insolvency Act come into play, and no crcdiloi 
with respect to a debt provable in insolvency can 
proceed against the insolvent except by recourse 
to the insolvency Court, nor can he file any in¬ 
dependent suit for the recovery of his debts except 
with the leave of the insolvency Courl. 1962 Raj 
L\V 135: ILR (1960) 10 Raj 1502: AIR 1061 Raj 
HI (84, 85) (PI B) (Prs 7, 8). 

SECTION 21 

§ -S. 21 — Time factor in determining rights 

ol parties — Subsequent events — Power of Court 
to take notice of — Insolvency petition by credi- 
lor — Grounds of petition those as are mention 
cd in Section 9 (e) — Court can while disposing 
of pclition take notice of subsequent events by 
which grounds have ceased to exist — AIR 1942 
Mad 306. Overruled. Sec Presidency Towns In¬ 
solvency Acl (19091. Section 9 (c). AIR 1003 Mad 
217 (FIS). 




S. 23 — Arbitration in suit — Receiver not 
brought on record on insolvency of defendant 
pending arbitration — Adjudication set aside but 
property vested in receiver — Award made filed 
in Court before re adjudication of defendant—Re¬ 
ceiver nut hound by award. See Arbitration Acl 
(1940). Section 30. AIR 1955 NUC (Mad) 1826 
(I)B). 1 *™ 


-S. 23 — Applicant insolvent and property in 

hands of Receiver on relevant dale — Subse- 
quent annulment of adjudication — Applicant 
should he deemed to have had properly on relc- 
\ant dale — Provincial Insolvency Act (1920), 
Section 37 — Held, that the effect of the annul¬ 
ment of the adjudication was to bring,about the 
state of affairs as if there had never been au ad¬ 
judication and that the property was deemed to 
have been the property of the applicant. See 
Debt Laws — Madras Agriculturists’ Relief Acl 
(4 ol 1938), Section 10. AIR 1051 Mad 581 (DB). 

SECTION 28 


9-Ss. 28 aud 7 — Scheme of composition — 

Bank secured creditor, allowed 12 per cent, sim¬ 
ple interest under scheme — Carrying out of 
scheme guaranteed by certain persons who were 
to transfer their properties to Official Assignee — 
Deed of transfer of trust embodying agreement to 
allow compound instead of simple interest to 
hank — Amendment not approved by Court and 
unsecured creditors — Suit by hank claiming 
compound interest--Suit dismissed by High Court 
— Appeal to Privy Council — Appeal opposed by 
one of insolvents, sons of deceased guarantor 
and Official Assignee — Contesting respondents 
held had rights to ho heard — Agreement to 
pay compound interest held could not bo enforc¬ 
ed without consent of all creditors and approval 
of Insolvency Court — Civil Courl held had no 
jurisdiction to try suit. Soc Presidency Towns 
Insolvency Act (1909), Section 7. AIR 1950 PL 
75. 

SECTION 30 


•-Ss. 30 (1) and 7 — Scheme of composi¬ 

tion — Bank, secured creditor, allowed 12 per 
cent, simple inleresl under scheme — Carrying 
out of scheme guaranteed by certain persons who 
were to transfer their properties to Official As¬ 
signee — Deed ol transfer of trust embodying 
agreement to allow compound instead of simple 
interest to hank — Amendment not approved bV 
Courl and unsecured creditors — Suit by bans 


l.'IUII *ll»l UIVU .- . 1 

claiming compound interest — Suit dismissed b 
High Court — Appeal to Privy Council — Appea 
.ix*. r»f incnlvpuK. sons ol decease** 


opposed bv one or insolvents, sons «>' ' ,c ™" 
guarantor and Official Assignee — c " n, . c *'“’ R 

respondents bold had right to be beard — Agree 
ment to pay compound interest held could no 
be enforced without consent of all cwdiloh. .u 
approval of Insolvency Court — Civil Court he 
had no jurisdiction to try suit. See I icsidenc> 
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Towns Insolvency Act (1909), Section 7. AIR 
1950 PC 75. 

SECTION 33 

-S. 33 — Contempt proceedings under — 

Procedure — Order 21 of the Original Side Rules 
relating to contempt of Court cannot he read as 
in sinv wav curtailing or reducing the jurisdiction 
conferred on the Court by the Insolvency Act — 
Therefore the procedure laid down would apply 
only where an application is taken out by a 
party and would not in terms apply where the 
Court itsell directs the issue of a notice. Sec 
High Court Rules and Orders — Madras High 
Court Original Side Rules. Order 21, Rule 1. AIR 
1959 Mad 484. 

-—S. 33 (4) — ‘Property’ — Money If Included. 

What Section 33 (4), requires is that the insol. 
vent should ‘deliver up possession of any part 
of his property*. The word ‘properly* is certain¬ 
ly large enough lo include money. In fact there 
arc many people who consider money to be the 
most desirable form of property. The expres¬ 
sion ‘deliver up possession* of property does not 
exclude money. Normally where there is an order 
for payment of money a Court leaves it to 
the person interested to take out execution and 
it will not ordinarily permit him to invoke the 
jurisdiction of the Court relating to contempt. 
But, the procedure relating to execution would 
not ordinarily be available where the person pro¬ 
ceeded against has been adjudicated insolvent and 
his estate has vested in the Official Assignee. To 
say that an order for the payment of money made 
against an insolvent by Court can be enforced — 
whatever the circumstance may be — only 
by proceedings in execution would be tantamount 
to saying that no such order can in practice be 
executed. Therefore even orders for payment of 
money can be enforced bv contempt proceedings. 
71 Mad LW 768: AIR 1950 Mad 484 (487) (Pt B) 
(Prs 14, 15). 

-S. 33 — Insolvent ordered to deposit money 

In his possession In Court — Disobedience — 
Contempt proceedings — Facts to be proved. 

Where an order was made on the insolvent to 
deposit the money in his hands in the Court and 
tlie insolvent disobeys that order, before the in- 
•solvent can be punished by committal under Sec¬ 
tion 33, it must be shown that at the time the 
order is made the insolvent is in possession of 
money and that his refusal to bring in the mone> 
is wilful. Where it was found as a result of an 
inquiry, that the insolvent had failed to account 
for a certain sum, this was equivalent to a find¬ 
ing that the insolvent was retaining that amount. 
In effect and substance, therefore, there is a 
finding that he had the money. When it is shown 
that a person was in possession of money on a 
certain date and he docs not give on explanation 
which can be believed about the disposal of that 
money, the reasonable inference is that he conti¬ 
nues to be in possession of the money. 71 Mad 
LW 708: AIR 1050 Mad 484 (488) (Pt C) (Pr 16). 

-Ss. 33 (2) (a) and 78 — False statement made 
before Official Assignee — Insolvency proceed¬ 
ing pending in High Court — ‘Judicial proceed¬ 
ings—If a false statement is made bv the insol¬ 
vent in his examination by the Official Assignee 
under Section 33 (2), he does so in a judicial 
proceeding as defined in Section 4 (1) (m), Cr. 
P. C. — Offence of giving false evidence — 
Compjnint against petitioner can be laid be- 
Chief/Presidency Magistrate in respect 
'or that ‘offence;- See'Criminal iP. fC. (1898). Sec¬ 
tion 476. 1958 Crl LlU|97r Affi 1958 Mad i 69. 

[Vol. 12.] Fn.D. 44. 


SECTION 36 

-S. 36 (1) — Motion for issue of summons — 

Persons against whom order should be Issued. 

Where during the public examination of the 
insolvent certain facts relating to his dealings 
with some persons is disclosed, an order should 
be passed under Section 36 (1) for the examina¬ 
tion of those persons and calling upon them to 
produce the documents and papers mentioned in 
the notice of motion put in for an order to 
summon them before Court. AIR 1953 Bom 19 
(20) (Pt A) (Pr 3). 

-S. 36 — Examination under — Object and 

nature ot —- Examination is not: in the nature of 
a witness in a proceeding between parties who 
are litigating their dispute before a Court — It 
is by the Court and not by parties before the 
Court — Examination for all purposes is bv the 
Court even though the Court may allow parties 
appearing before it to examine and put some 
questions to such person, AIR 1953 Bom 19 (21) 
(Pt B) (Pr 16). 9 

-S. 36 (1) — Order under — Nature of — 

Condition necessary for issuing order — An order 
for examination is passed for the general 
body of creditors and not for any individual 
creditor Such an order is a discretionary order 
and is passed only when the person applying for 
it establishes a prima facie probability that some 

air rC JU 11 ,Prosed examination. 

AIR 1953 Bom 19 (21) (Pt C) (Pr 16). 

r 8 Arsons summoned under Sec. 36 
~ Applicability of Order 16, Rule 19, C. P. C. — 
Person summoned under Section 36 is not in the 
position of an ordinary witness to whom the pro¬ 
visions of Order 16 Rule 19 would apply — Court 
f n Proper considerations of convenience of the 
person to be summoned order him to appear be- 

1 , H?n« VI,hstandinc ,hat hc resides at a place 
beyond 200 miles from the place where he 

fh°p U r S, ! S i lc ls outside the jurisdiction of 

AIRBom 8.* P ' C ' (1908) - 1®. « ‘9 f 

SECTION 41 

mek a“m 2 of 

ASIfeSSSJ ft 

therefore continues to be a dknnniif- .• y a,ld 
tomplatcd by Section 54 ( 1 ) IT! 1 '? 0 " c . on * 

Hindu . Religious Endowments Act f rfc M p dra t 
cannot in view of 'annulment' e . 1)01,1x1 

appoint as a hereditary trustee a nero^'r , 41 ' 
been adjudicated an insolvent i."' ho l,i,s 

judication has been annulled ?’ ho , Sc «d- 

performed his elementnrv nWi2 > »^ MISC ,' c ,ias »"t 
of even apphdnT™or hiPdi&rl 0 " "£ der ,hc Act 
prescribed. (1953) 2 MLj BiR M h i n , llie time 
AIR 1954 Mad 88 («) (&,£ 60 Mnd L 'V 

SECTION 46 

aisumentJ _ Me retire emen Utor * ° f qu , it , able «- 

dera “ 0 ?' y ithout nothing mori w m nS e comL 
to equitable assignment — a Ji 1101 amo «nt 

debtor and his creditors, for P^StTduw'Som 
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dividends on debtor's shares in company under 
Liquidation, held on facts of case, not to amount 
t«> equitable assignment. See Transfer of Pro¬ 
perly Act (1882), Section 6. AIR 1964 Cad 470 
(DB). 

--S. 46 — Promissory note debt incurred by 

insolvent after presentation of petition and before 
adjudication — Is a post-insolvency debt, not 
provable in insolvency — There is nothing in the 
Insolvency Acts which prohibits an insolvent 
trom borrowing or entering into contracts giving 
rise to financial liability. See Provincial Insol¬ 
vency Act (1920), Section 28. AIR 1954 Mad 
508 (DB). 

-S. 46 (3), Expin. — Debts provable in insol¬ 
vency — Suit for accounts of dissolved partner- 
ship and recovery of money — One of defen¬ 
dants partners undischarged insolvent — .Absence 
of leave of insolvency Court — Suit not maintain¬ 
able in absence of leave of Insolvency Court by 
virtue of Section 17 read with Section 46 (3) — 
Partnership Act (1932), Sections 34 and 42. See 
Presidency Towns Insolvency Act (1909), Sec¬ 
tion 17. AIR 1961 Raj 81. 

SECTION 47 

-S. 47 — Set off of debt jointly due to A and 

I. — Cannot be allowed to be set off against 
separate debt due from A in a suit bv X against 
A to recover his separate debt. See Civil P. C. 
(1908), Order 8, Rule 6. AIR 1954 Cal 303. 

-S. 47 — Right of set-off — Companies Act 

(1913), S. 229. . , , 

The right of set off given by the bankruptcy 
law is wider than that given by the general law. 
The Bankruptcy Acts generally enlarge the scope 
of the subject-matter of the plea of set off. 
(1892) 2 QB 573, Rel. on. 

Thus, in bankruptcy and in winding-up of in¬ 
solvent companies the subject-matter ot set-off 
is wider and unliquidated damages may be set 
off against a debt. There is. therefore, no doubt 
that in bankruptcy and in winding up of insol¬ 
vent companies the surety’s liability under a 
guarantee may be set off against a debt due to 
the surety bv the companv. 6 Rang 46; 9 QBD 
113; (1942) 2 Ch D 339, Rel. on. 1LR (1952) 2 
Cal 16: AIR 1951 Cal 519 (521, 522) (Pt B) (Prs 8, 
19). 

_S. 47 — Right of set-off — Fixation of date 

for ascertainment of — Companies Act (1913), 
S 229. 

The’Presidency Towns Insolvency Act does not 
state on what date the right of set-off is to be 
ascertained. Section 46 of that Act. 
shows that all debts and liabilities to which the 
debtor is subject when he is adjudged an insol¬ 
vent may be proved. The dividing !*“*’ 
fore in the case of a proof of debt is the date 
of adjudication. (1900) 1 QB 546, Rel. on. 

The equivalent of adjudication in the case of 

the company is the order for winding-up The 

right of proof and set-off in the case of an in¬ 
solvent company in the course of winding up 

■sr - o' 

SSBSr.’B. iof Al.. 2 IKl C A (521HP. C) 

(Pr 12). 

c 47 _ Mutual dealings between surety and 

i . I.Mini f n _ Set off — Such dealings must 

be set Off against each other under Section 229 
of the Companies Act read with Section 47 of 

the P. T. Insolvency Act- Sec Companies A t 

(1913), Section 229. AIR iOol <-"> 619 - 


S 47 — A debtor lo bank — B guarantor of 
A— Bank debtor of B — Held, that there were 
mutual dealings between B and the Bank and 
the debt due to him iroin the Bank must be set 
off against his liability as guarantor for the debt 
of A. See Companies Act (19131, Section 229. 
AIR 1951 Cal 519. 

SECTION 49 

-S. 49 (1) — Government's right to priority — 

Right of private party to insist on exercise of 
right by Government. 

Section 49 (1) of the Presidencv Towns Insol¬ 
vency Act does not confer any right on a private 
party to insist upon the Government exercising 
their right of priority in respect of debts payable 
to them from an insolvent s estate. 1958 Mad 
WN 720: (1958) 2 MU 560. 

-S. 49 — Scope of — Section 229 of the Com¬ 
panies Act 1913 will not justify a resort to Sec¬ 
tion 49 of the P. T. Insolvency Act because Sec¬ 
tion 230 of the Companies Act makes express 
provision in respect of all categories or heads of 
claims dealt with in Section 49. 

Under Section 49 (c) of the P. T. Insolvency 
Act the landlord is entitled to priority only in 
respect of one month's rent: but by virtue of 
Clauses (4) and (5) of Section 230 of the Com¬ 
panies Act a landlord will be entitled to priority 

— though a qualified one —in respect of a 
longer period. See Companies Act (1913), Sec¬ 
tions 229 and 230. AIR 1957 Mad 162. 

SECTION 51 

•-S. 51 — Effect of adjudication — Adjudi¬ 

cation made bv two Courts of same insolvent 
under Presidency Towns and Provincial Insol¬ 
vency Acts — Doctrine of relating hack — Hs 
applicability — Vesting of insolvent's property 

— Precedence in — Properly vested cannot he 
divested — Doctrine of relation back has no ap¬ 
plication to cases where the insolvent’s property 
has already vested in the Official Assignee, bee 
Presidency Towns Insolvency Act (1909), bee. l/• 
AIR 1963 SC 754. 

-Ss. 51, 55. 56 and 57 — Section 57 Li not 

only subject to Sections 55 and 56 but also to 
Section 51. 

Section 51. does deal with the avoidance « 
transfers because by embodying the ‘loejnne Jf 
relation back in that section it makes lie 
of the Official Assignee prevail against the MW 
of any stranger and permits the Official Ass g 
bv reason ol that doctrine to avoid any transa 
lion which was entered into by the ' cn ', ‘ 
which constituted the act of insolvency. Hence 
Section a ls no. only subject to «he provisions 
ol Sections 55 and 56 but is also subject to Se 
tion 51. 

No transaction can be considered a bona f'dc 

transaction which itself con ** ,l “ ** * „ " ct of 
insolvency. If the transfer constitutes an a' 
insolvency, it is liable to be "voided by the Ul^ 
cial Assignee, Section 5/ in term c^j sccm 

a transaction from its proteiti n. jns , t | )e 

that even transactions which are g comc 
policy of the Insolvency Act *ould n , n 

arts 1 * vs- si 'ssrsnJ! s- 

38 (40) (Pt C) (Pr 5) (DB). 
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-Ss. 51 and 65 — Distinction between. become due if certain conditions are fulfilled in 

e . .. f . future on behalf of the insolvent. See Provin- 

CoS “ Ssctod co„!™t'ar« Si 1 « » 92 »>' S ""»” 28 ' "« ,9 “ 

•considered by the Official Assignee to be onerous, 

but the contracts which the Court can can- -S. 52 (1) (a) — Property wholly held in 

cel under Section 65 are contracts which were trust by the insolvent cannot be one of his assets 

valid when they were made by the insolvent. It liable to distribution upon his own insolvency as 

is only on the cancellation by the Court that he has no beneficial interest in it — Property 

the contract ceases to have force. The scheme held in trust is not asset of company — It is im* 

of Section 51 is entirely different. Section 51, is plied in the Companies Act that such properly 

•enacted for avoidance of contracts or transfers is not liable to be distributed among its creditors 

•when they were entered into or affected. In Id liquidation of the company — (Provincial In- 

other words, whereas under Section 51, what the solvency Act (1920), Section 28 (5) ). See Com- 

•Official Assignee has to satisfy the Court is that panies Act (1913), Section 229. AIR 1956 Cal 188 

by reason of his superior title the transfer made (DB). 

by the insolvent was void, under Section 65, the 

Official. Assignee is not relying upon his superior - 52 (*) ( a ) — Property held by company 

title but on the contrary he accepts the position * or s 0 ecific purpose — Insolvency of company — 

that the insolvent had the right to enter into Such Property is outside divisible property assets 

<he contract but because of the nature of the of company — Party who put it in the hands 

contract he does not wish to be bound any lhc con *pany can claim it back in winding 

longer by it. 57 Bom LR 979: ILR (1956) Bom U P proceedings — (Provincial Insolvency Act 

*11: AIR 1956 Bom 38 (40) (Ft D) (Pr 7) (DB). U920), Section 28 (5) ). Sec Companies Act 

—s. 61 - Creditor's petition to edindic.t. “ 9 ‘ 31 ' S ““°” 229 ' "" 1964 C *‘ 188 < DB )' 

•debtor insolvent adjourned from time to time -S. 52 fl) (a) — Property held bv comnanv 

to enable settlement to be effected by debtor — for itself and another — Company becoming in- 

SSftnn* r P el ' t,0 " ,n R creditor after pre- solvent — Proportion, in which such property is 

■sentation of petition — Another creditor substi- divisible among creditors passes to the P trustee in 

lHv of oH± b J 0r ad ! udlca, f d insolvent - Liabi- his bankruptcy and becomes divisible amen" Vi" 

lity of original petitioner to repay the amounts creditors — (Provincial Insolvency Act noont 

received by him. See Presidency Towns Insol- Section 28 (5) ) See Comnanies Art (toni w’ 

M9: y 77 Mad LW m? 0 " (I964) 2 Mad U ,lon 229 ‘ AIR 1956 Cal IM (DB). ’ 

r—^ ( 2 ) (®)* 17 — Insolvent acquiring decree 

•SECTION 62 * before discharge — Intervention by Official As- 

slgnee In suit — Decree would vest in him. 

S * "7 H,ndu Joint family — Insol- |- nH# « .. _ 0 tf%x 

venev of father - What vests in official receiver Sec , ,lon 52 < 2 > C«» of the Presidency 


vency of father - What vests in official receiver Tn ™ r f ,° n 52 i (2) - (al of thc Presidency 

— Fathers power to sell son’s share for his L'1^, Ins f 0, ), enc y Act, it is provided that the 

personal debts comes to end when son files suit 5 . *1 he ,n . solvent divisible among his ore- 

for partition or his share is attached bv creditor , C0l ? prise of all such property as mav 

— Power of receiver being co-e.\tensive also 10 or ne vested in the insolvent at the 

comes to end — Decree-holder can execute ncement of t]he insolvency or may be ac- 

decree against son’s share without leave of insol- > d c ,? r dc 'l olve 0,1 him before his discharge. 

1 Court. See Provincial Insolvency Act »»£ d " Scc l ° n ° f - the said ,\ct the whole of 
Sectl0n 28 A * AIR IMS Andh Pra 451 V?. properl y ? f lhe ^solvent vests in thc Official 

(DB). Son gn R„r n ih m8k ? R ° f an order of "diudica- 

—Ss. 52 (2) (c) and 17 — Decree creating — •Her ad judication P do C V s ^ot^vett^bi ' ^'"official 
■ Im* charge — Attachment by seizure of Assignee until he intervenes, that is he takes ac 
* JwhMt-debtor in execution — Judg- *>vc steps to assert his title thereto' If the Off? 
ment-debtor subsequently adjudicated insolvent — oial Assignee intervenes, the property indefe^ih 
Attached property does not vest in Official As- V vests in him. Where the Off? at A«w? b ' 

signee as the attached goods were not in the pos- *?ns been impleaded in a suit by the insolvent 
session, order or disposition of B who was subse- for recovery of damages against his biuik ni thi 

qucntly adjudged insolvent and therefore not second defendant and he has asked r™ „ a h 

ava'lable to the Official Assignee under Section 52 ln his favour, this is sufficient intervention 
(21 (c) — Subsequent withdrawal of attachment P*rt to vest in him such Sts h, the Z °" h -‘ S 
nrr- 4 th ® cffect of ves,mR lhe Property in the the suit as the plantiff night cd n S »„ d f ( 1,1 

822^i A *r*!“ C i 7 (C j V i‘ P - L 1908K Sec,ion «<• 2 u 'l ed Property. ILR (10M l llud 

Order 21, Rules 43 and 64). 5* Bom LR 708: AIR 2 Com LJ 37: AIR IMK \La onn /nUiv ,i 1966 * 

JJMBom 101 (103, 104, 105) (Pt B) (P rs 9, 12, (Pr 69). 1965 Mad 260 l 282 ) (Pt L) 

7 S * 52 “ Equitable assignment — Transfer tor clalmln^ti'Vl - ttCpuled 0w ncrshlp — Credl- 
by share-holder of his right to receive moneys purchase nirirr..i. ! * ? 0MI,er °f tractor under hire 
0f c °mpapy in liquidation - tor - C«dKf ,n hU ,av0 “r by deb- 

iBASfa.v.tra t ss ln r “ K " - 

loot to the asslSmenMf ^deMs^ire^due^t ow Held ’ f on , facls . (D that thc claim of A tl 
lhe date of bankruptcy but are not payable un c h ?? T ° f the trac,or that because the hL A 18 
U1 a future time - The assignee loses h? rights' yShfcleT 8 " 16 "! described him £ owner ^ 
upon insolvency ff the debt is one (bat will fty ^u'ch ^tBon” Z 
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694 PRESIDENCY TOWNS INSOLVENCY ACT (1909), S. 90 


lor the benefit of the estate. 1950 Mad WN 98: 
(1950) 1 Mad LJ 117: 63 Mad LW 217: AIR 1950 
Mad 755 (756) (Pr 4). 


S. 90 (5) 


SECTION 90 

— Insolvency notice requiring 
debtor to set up counter claim within seven days 

— Notice is not invalid or illegal — Debtor is 
not prevented from setting up counter claim 
within 30 days if such right is acquired after 
seven days. See Presidency Towns Insolvency 
Act (1909), S. 9 ( 1 ), Proviso. AIR 1950 FC 8 . 

-S. 90 — Procedure — Dismissal of petition 

— Rule. 

The necessity for a rule of practice to adver¬ 
tise the fact that the petitioning creditors want 
to apply for dismissal of their petition suggested. 

55 Bom LR 562: ILR (1953) Bom 1168: AIR 1953 
Bom 430 (432) (Pt E) (Pr 8 ) (DB). 

SECTION 92 

-S. 92 — Scope of — Order of substitution 

of creditors as petitioners — Competency — In- 
solvency Judge rescinding order of dismissal of 
petition — Effect — Same is revived — Substitu¬ 
tion of other creditors under S. 92 — Judge in 
substance exercised jurisdiction under S. 8 (1) 
and hence the order of substitution under S. 92 
was competent. See Presidency Towns Insol¬ 
vency Act (1909). S. 8 . AIR 1953 Bom 430. 

-S. 92 — Court can review, rescind or vary 

its orders under Section 8 ( 1 ) and order sub¬ 
stitution of other creditors who could not have 
availed themselves of the original act of in¬ 
solvency on which the petition was based. See 
Presidency Towns Insolvency Act (3 of 1909), 
S. 8 . AIR 1953 Bom 430 (DB). 


SECTION 99 

■S. 99 — Scope and applicability. 


Section 99 is only a procedural section. It 
does not.iconfer any new rights or impose any 
new liability. It proceeds on the assumption that 
each of the partners of a firm has committed an 
act of insolvency and allows proceedings to be 
taken in the name of the firm instead of its 
individual partners. It cannot apply to a case 
where a decree against a firm cannot be exe¬ 
cuted against all the partners of the firm. 55 
Bom LR 857: ILR (1954) Bom 304: AIR 1951 
Bom 91 (93) (Pt B) (Pr 6 ) (DB). 

SECTION 101 

-S. 101 — Period of limitation — Whether 

to be reckoned from the date of the order or 
from the date of the • communication of the 
order. 

There is nothing in the provisions of 
Presidency Towns Insolvency Act, which 
quired the Official Assignee to pronounce 
order, as is being done in the case of judgment 
of Courts. But the normal practice is to com¬ 
municate such orders to the party, and that 
was the course which was actually adopted in 
Ihc instant. case. In such case, justice requires 
that the period of 20 days mentioned in Sec¬ 
tion 101 of the Act should commence only 
from the date of the receipt of the copy of 
order by the party. Otherwise, it may happen 
lhat even before he comes to know of the order 
passed against him, the period of 20 days would 
have expired. ILR (1961) Mad 815 and ILR 6 
Mad 189, Rel., on: AIR 1951 Mad 204; ILR 6 
h(ad 189, Foil. Further, in the instant case; it 


the 

re- 

an 


is not suggested that the appellant knew o: 
could have known the order in question prior to 
the date of communication of the Order to him. 
(1964 ) 2 MLJ 307: 77 Mad LW 394: ILR (19M) 
2 Mad 984. 9 

SECTION 103-A 


-S. 103-A — Bankrupt trustee can act as 


trustee. See Trusts Act (1882), S. 70. AIR 19M 
Cal 432. 

SECTION 119 

-S. 119 — Bankrupt trustee can act as trus¬ 
tee — When his order of adjudication is in 
operation and has not been annulled, he is com. 
petent to sell trust property as trustee. See 
Trusts Act (1882), S. 70. AIR 1954 Cal 432. 

SECTION 126 


•S. 126 — Successive orders of adjudication 


by two Courts A and B — Effect of prior order 

— Proper procedure — Application by Official 
Assignee of B Court for transfer of assets fron> 

A Court to B Court made to A Court — Main¬ 
tainability —Absence of letter of request from B 
Court — Transfer of assets by Official Assignee 
of B Court made directly to A Court is not sus. 
tainable. See Provincial Insolvency Act (1920), 

S. 36. AIR 1957 Andh Pra 649 (DB). 

SECTION 127 , 

-S. 127 — Unclaimed amount with Official 

Assignee — Insolvent not finally discharged — 
Claim by his heir for payment — Whether caa 
be allowed. 

The right of an insolvent' or his heirs to be 
entitled to any surplus in the hands of the Offi¬ 
cial Assignee arises only when there is a surplus 
after payment in full with interest the claims of 
the creditors either under the Indian Insolvency 
Act of 1848, or under Section 76 of Act (3 of 
1909). Where therefore certain amount is stand¬ 
ing to the credit of an insolvent's estate who 
had died without obtaining a final discharge as 
provided by the Act of 1848 and the proceedings 
are still pending without any' payment to the 
creditors, neither the insolvent* nor his heirs 
entitled to the amount and ns such, an applies- 
tion bv the heir of the ^insolvent for payment or 
the amount under Section 87 of the Act of 1 W » ^ 
cannot he entertained. * 

In such circumstances, under the Act of w* 
the assignee should seek the directions of ,oun 
under Section 44 (or under * 1 Order*11,. jRiie‘A 
of the Insolvency Rules framed 1 under W A™ f 
of 1909) and act according to [the dTtectkms o* | 
the Court as tontho disposal of The^mone^ due 
to such creditors. AIR 1952 Mad 89 (89) 

4 * 5,> SCHEDULE 2. RULE 18 

-Sch. II, Rule 18 - Application undj^bjj 

secured creditor is maintamahic^MortBaR 
property sold In winding up - MW*• 
sale proceeds - Court need not orderfressh . 

— If Rule 18 is satisfied and mortgage e 

Wished liquidator can be . d,rect f? ore can 
claim out of sale Proceeds.- Mortgagee ^ 

follow sale proceeds “ ' Drov ision in 

nliration in presence of speoiflc .pr.ow 
Rule l8. AIR 1955 NUC (Cal) 410. 

PRESIDENCY towns insolvency, bvles 

RULE 0-A 7 ,,.,^ PT. £ ^ 



PRESIDENCY TOWNS INSOLVENCY RULES, R. 52-B 
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alienation bv debtor — Application to implead 
alienee and to set aside alienation filed beyond 
three months — Competency — Notice served 
on alienee beyond three months — If bar to 
adjudication of debtor or to setting aside of 
alienation. See Presidency Towns Insolvency Act 
(1909). S. 9. ( I960) 2 Mad LJ 361: 73 Mad LW 
450: ILR (1960) Mad 1072. 

RULE 52-B 


R. 52-B (5) (b) (Bombay) — Right to 


claim specific performance of contract of in- 
demntty does not amount to counterclaim. 

A mere right to claim specific performance of 
the contract of indemnity cannot be regarded as 
a counterclaim at all. This right may mature 
into a counterclaim if the indemnity-holder 
actually pays the amount to his creditor or if 
and after he obtains a decree for the payment 
of the amount in a Court of competent juris¬ 
diction. Where, therefore, the amount has not 
been paid and the decree for Ihe payment of 
the amount in question is yet to he passed, the 
right which can be properly regarded as a coun¬ 
terclaim. does not vest in the person claiming 
to lie indemnified. In such a case, his claim 
thal Ihe insolvency notice which has been served 
on him should be set aside on the ground that 
he has a counterclaim which exceeds the 
decretal amount ordered to be paid bv him is 
not justified under R,.| e 52-B (5> fb> of the 

Rules framed bv the Rombav High Court under 
1 h p Prp<idop'-v Towns Insolvency Act. 1909. 
ILR (1956) Bom 60: 57 Bom LR 1122: AIR 1956 
Bom 106 (109) (Pt B) (Pr 7) (DB). 

PRESIDENTIAL AND VICE PRESIDENTIAL 
ELECTIONS ACT (31 of 1952) 

SECTION 14 

® s * 14 — Doubt concerning validity of elec¬ 
tion — How material — Election petition 
Compliance with Act and Supreme Court Rules 
— (Supreme Court Rules, O. 37-A, Rr. 3 and 

When once an election has been held, any 
doubt concerning its validity is material onlv os 
a. wound for setting aside the election. Where 
in substance the petition is one calling the elec. 
Hon In question, it must satisfy the require- 
ments of the Act and of the Rules which it 
"j 0 do w ^ en ‘he petitioner is not a Derson 
a .k ,0 npp,v ,mder Section 14 of the Act 
anrt the petition does not comply with the rc- 
nuirements of Rules 3 and 12 of O. 37-A. Dr. N. 
i T oi rf Commission of India. 1988 

5?i2 8s «!S?«S A *w» ,flM SCR M8: AIR 

aC 139 (140) (Pt A) (Prs 2, 3). 

SECTION |8 

7 Presidential and Vice-President- 
tial Elections Act and Order 37-A Sunreme 

SSR o U 37 A ,f S,lpreme Court 

the forn m 37 !n A 1 7 fl merclv Prescribes 

“* which disputes in connection with 

„^,V. on . of . ,he . President and the Vice-President 
Praridenlial ° and vSpresIdentill e'ccHoT'”/^' 


cle 71 (1) and are not ultra virc>. Sec Constitu¬ 
tion of India. Art. 71 (1). AIR 1958 SC 139. 

9-S. 18 — Enquiry under Art. 71 (2) as to 

and decision of “doubts and disputes arising 
out ot or in connection with election’’ — Time 
for enquiry after entire process ot election is 
completed. Sec Constitution of India, Art. 71 (1). 
AIR 1957 SC 694. 

9-S. 18 — Member representing territorial 

constituencies deprived of right (o exercise vote 
at Presidential election — Fixing of election of 
constituencies after date of Presidential election 
— Validity — No discrimination. See Constitu¬ 
tion of India. Art. 14. AIR 1957 SC 694. 

PRESIDENT OF INDIA 

See Statutory cross-references under “Consti¬ 
tution of India'*. 

PRESIDENT’S REMOVAL OF DIFFICULTIES 

ORDER 

NO. 212-A 

9 -No. 212-A (2) — Nizam’s powers — 

Nizam as Raipramukh had under the Consti 
tution. Art. 385 and Order No. 212-A (2) power 
to legislate but in conformity with Art. 246, the 
lists and fundamental rights. See Constitution 
of India (1950), Art. 385. AIR 1953 SC 91. 

PRESS AND REGISTRATION OF BOOKS 

Publication without name of Printer and PublL 
sher. 

See Press and Registration of Books Act 
(1867), Ss. 3 and 12. 

PRESS AND REGISTRATION OF 

BOOKS ACT (25 of 1867) 

• • • 9 • . 

PREAMBLE 


■Preamble — Object. 


The title and the preamble of the Act show 
that the Act was passed for regulating printing 
presses nnd newspapers, for The preservation nil 
copies of every book and newspaper printed in 
India nnd for the registration of such books and 
newspapers. It is clear that the object in passing 
this enactment was not for establishing control 
over printing presses and newspapers, but the 
primary concern of the Legislature was to pass 
ftn enactment which would help regulate print¬ 
ing presses and newspapers and the preserva- 
tion of copies of hooks nnd newspaners printed 

zfcrss-ffti LR »«« 

——p re . — Ohject of Act — Object was regulation 
B) 38o 7 S (DB1 nevvspnpors - A,R 1955 NUC (Madh 

SECTION 1 

ioB 5? 5 ‘J’ 21 a “ ended b ? A '» LV of 

—", p " — Meaning 0 f — ‘Document’ 
(General Clauses Act (18971, S. 3 (18) ). 

. A " v . decipherable information which is set 

Sy —hh-sjs. vm 

Sr; s tr && «' wtisni 

Sp n sSi” 1 'i r i° p “ ‘° ■« ‘he -ord 

m ^ecuon 3 is synonymous with 'npw« 
Dnper or. must contain matter whllh w 
literary or historical or cultural value It Is in. 
‘hat every printed invltatlo^S a 


696 


PRESS AND REGISTRATION OF BOOKS ACT (1867), S. 1 


a party of any sort and even every printed 
visiting card would now be a ‘paper’, which if 
printed in this country has to conform to Sec¬ 
tion 3 ot the Act. The resulting general incon¬ 
venience is a matter calling for remedial ac¬ 
tion under Section 21, which empowers the 
State Government to exclude any class of books 
and papers from the operation of the Act. 1960 
Cr LJ 452: (I960) 1 Andh WR 400: 1960 Mad 
LJ (Crl) 303: ILR (1959) Andh Pra 1391: AIR 
1960 Andh Pra 176 (177) (Pt A) (Pr 4). 

-S. 1 — Pamphlet — Meaning of. 

In the Concise Oxford dictionary ‘pamphlet’ is 
defined as a small unbound treatise specially on 
subject of current interest. The leaflet in ques. 
lion was a defamatorv leaflet of 4 pages which 
was not stitched. It contained a large number ot 
allegations against two individuals. 

Held, that merely because the subject of com¬ 
position was defamatory it would not be taken 
out ot the definition of ‘treatise’. Literature need 
not always be philosophical or moral. It can 
equally be immoral. The leaflet in question was 
a ‘pamphlet’ and was therefore a ‘book’ within 
the meaning of the Press and Registration of 
Books Act, 1867. AIR 1955 All 524, Dist. 1958 
Cr LJ 1547: ILR (1958) 8 Raj 1104: 1959 Raj 
LW 276: AIR 1958 Raj 350 (351) (Pt B) (Prs 4, 
5). 

SECTION 3 

-Ss. 3, 2—Applicability — Ss. 3. 12—Printei 

of book not printing his name and place of 
printing on the book, but printing somebody 
else s name and some other place — Printer 
commits ofTence under Section 12. 1960 Cr LJ 
1037: AIR 1960 All 450 (452) (Pt A) (Pr 5). 

Ss. 3, 12 — Outer cover showing name of 
different person as printer — Inner cover show* 
Ing the name of printer who actually printed 
the book Including the outer cover — No 
offence. 

If the whole of a volume is printed by one 
man at one Dlaee the whole is one book, and if 
the names of the printer and the place of print¬ 
ing are printed legibly at any place of it. Sec¬ 
tion 3 is fully complied with. The names are 
required to be printed at only one place of a 
book and not^ at two or more places. The defini¬ 
tion of book includes a part of a volume but 
that applies only when different parts of a 
volume are printed bv different men or at diffe¬ 
rent places. Every volume or every part of a 
volume printed by one man at one place is a 
book. Where the outer cover and the inner 
cover are both printed bv the applicant at his 
press, it cannot he said that thev form two 
books and that the former should have con¬ 
tained an imprint separate from the imprint on 
the latter. 

The fact that the outer cover contains names 
of the printer and the press different from the 
names printed in the inner cover, might convey 
to the public the idea that the outer cover was 
printed at the place and bv the person men- 
tioned thereon. The nrinter might be guilty of 
cheating the nubile hy so conveying the idea 
but he cannot be guilty under S. 3. 

A book bearing anv name can be printed bv 
anv person at anv place. If the applicant had 
not printed his name and the place of printing 
on the inner cover he would have infringed Sec¬ 
tion 3 on the ground of not printing at all the 
name of the printer and the place of printing 
and not on the ground that he printed on the 
outer cover the name of a person who was not 
the printer and the place which was not the 


place of printing. 1960 Cr LJ 1037: AIR I960 
All 450 (452) (Pt B) (Pr 6 ). 

-Ss. 3, 12 — Name of the human being who 

printed the book should be printed. 

Section 3 requires the names of the human 
beings who print and publish the book and not 
the names of shops which can be changed at 
will. ‘Published by 1 ^ 1111 ^ 110 ^ without men. 
tioning the name of the human being is not 
enough. 1960 Cr LJ 1037: AIR 1960 All 450 (452) 
(Pt C) (Pr 8 ). 

-Ss. 3 and 12 — Non-compliance with S. 3 

— Publisher’s liability. 

Section 3 only refers to the printing of a book 
and not its publication. Hence, the words in Sec¬ 
tion 12 ‘or publish any book otherwise than in 
conformity with the rule contained in Section 3' 
make no meaning. The words ‘or publish' in 
Section 12 must therefore, be ignored. Hence 
the publication of a book which is not printed 
in conformity with the rule contained in Sec¬ 
tion 3 is not an offence under Section 3 read 
with Section 12. Attention drawn to difference 
in wording of corresponding English Acl, 
Nos. 2 and 3 Viet. C. 12, S. 2 and (1920) 1 KB 
650, Distinguished. AIR 1937 Bom 28. Dissented 
from. 1960 Cr U 1037: AIR 1960 All 450 (453) 
(Pt D) (Pr 9). 

-S. 3 — Abetment by publisher. 

Publishing a book even though it did not 
comply with the requirement of S. 3 in the 
matter of printing the name of the printer can¬ 
not amount to abetting the infringement of the 
provisions of Section 3 alrcadv done bv the 
other printer. 1960 Cr LJ 1037: AIR 1960 All 
450 (453) (Pt E) (Pr 10). 

-S. 3 — ‘Paper* — Interpretation of. 

A penal provision must be clear and un¬ 
ambiguous before effect can be given to it. AIR 
1954 All 183, Rel. on. 

The word ‘paper’ was intended to cover all 
those papers which could not be defined ns 
‘books’ or ‘newspapers’ but which had histo¬ 
rical cultural or literary value. It does not 
include the notice announcing the holding of a 
public meeting to oppose the transfer of the 
Deputy Commissioner. AIR 1931 Pat 351 (2), 
Dissented from. 1955 All LJ 762: 1955 All WR 
(HC) 686: 1955 Cr LJ 1308: AIR 1955 An 524 
(525) (Prs 7, 8) (DB). 

-Ss. 3 and 21 (os amended by Act 55 of 1955) 

— Document — Meaning of — Anv decipher¬ 
able information which is set down in a lasting 
form would be a document and if it is printed 
within India it is hit bv S. 3 of the Act- Paper 

— Effect of definition — It is no longer open 
to sav that the word paper in Section 3 is 
svnonvmous with 'newspaper or must contain 
certain matter which is of literary. or historical 
or cultural value. Everv printed invitation w 
adviser or to a parly of any sort or everi n 
printed visiting card would now be a P a Pe 
which if printed in India has to c ° n ; 0 /™ Q -\ 
Section 3 of the Act. General Clauses Act (WJ/h 
S. 3 (18)—(Words and Phrases). Sec Pre ” a ^ 
Registration of Books Act (1867) fas 

Act 55 of 1955). S. 1. I960 Crl LJ 452: AIR 

Andh Pra 176. _ OK - _ 

—S. 3 (as amended by Act 35 of 1955) 

‘Publisher' - Meaning of. granges 

The publisher is a person who both 
with the printer for a book or paper to be pr 
duced and causes it to be offered to tht pujjf 
loan fp IJ 452: (I960) 1 Andh WK sou. 

SS U (Cr) 303: ILR ( 1959 ) Andh Pm 1391: 
AIR 1960 Andh Pra 176 (177) (Pt B) ( p * 

-S. 3 (as amended by Act 55 of 1956) 

Duty of publisher. 
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The duly of a publisher is not merely to give 
his name and place of publication for being 
printed. It is also his duty to see that the boob 
or paper complies with Section 3 and to refrain 
from publishing it if the requirements are not 
satisfied. 

Where therefore a printed leaflet, which con¬ 
tained an appeal to the policeman on behalf of 
an institution, merely disclosed Ihe names of 
the persons that issued the anneal and their 
Vamp’ from which they issued Ihe appeal, but 
the names of the printer and publisher and the 
place of printing and of publication were not 
printed thereon. 

Held, that the requirements of Section 3 were 
not complied with. ILR lf> Mad 443 and 2 Ind 
Cos 978 lLahl. Rel. on. 1960 Cr LJ 452: (1960) 
1 Andh \VR 400: 1960 Mad LJ (Cr) 303: ILR 
(1059) Andh Pra 1391: AIR 1960 Andh Pra 176 
(177) (Pi E) (Pr 5). 

-S. 3 — Indian Penal Code. Ss. 378 and 380 

— Removal of press cannot be bona fide ■ if 
having regard to Ihe provisions of the Press and 
Registration of Rooks Act the accused could 
not lawfully keep Ihe press in their possession 
at the time of its removal — Plea of bona fide 
removal whether available to accused. See Penal 
Code (18601. S. 378. 1959 CrI LJ 1141: AIR 1959 
Andh Pra 530. 

[•Reversed on facts in AIR 1962 SC 58G.3 

-S. 3 — Scheme of Act — 'Paper* in S. 3 

should be construed ejusdem generis with ‘book' 

— Provision in Section 3 is solely for benefit of 
authors, scholars, etc. — Election poster is not 
analogous to book, volume, etc. within meaning 
of Act — AIR 1931 Pat 351 (2), Dissented from. 
AIR 1955 NUC (Modb B) 3869. 

-S. 3 — Object of. 

The intention of Section 3 requiring that the 
name of the printer and the place of printing 
and the name of the publisher and the place of 
publication should be printed legibly on every 
book or paper is to inform the public who the 
responsible printer or publisher was and to 
convey that information on the face of the 
paper. (1057) Mad U (Cr) 53: (1057) 1 MU 
136: 1957 Mad WN 10 (2): AIR 1957 Mad 427 
(429) fPt A) (Pr 5). 

-Ss. 3 and 12 — ‘Publisher 1 — Meaning of. 

The word ‘publisher’ has been used in the Act 
in a restricted sense and does not include the 
vendor of the newspaper or books. Section 12 
read with Section 3 clenrlv indicates that such 
persons are not included in ‘publishers*. But a 
man who causes a book to be printed and offers 
it to the public for sale is a publisher within 
the meaning of Section 3 and Section 12 of the 
Act. (1957) 1 MU 136: (1057) I Mad U fCrl) 
53: 1957 Mad WN 10 (2): AIR 1957 Mad 427 
(429) (PI B) (Pr 5). 

*- S. 3 — Scope — Does not restrict freedom 

of press and therefore valid — 'Freedom of 
Press* — Meaning of — Courts have in general 
construed freedom of press so as to preserve 
the fundamental values intended to be pro¬ 
tected hv the Constitutional provisions protect' 
tng them. Sec Constitution of India, Art. 19 (1) 
(a). AIR 1957 Mad 427. 9 

~rf a * 8 ® nd 1* — Omission to print name of 
printer and place of printing — Amounts to 
violation of statutory duty on part of master of 
press — Offence Is complete — Proof of mens 
rea not pecessarv — Printing of initials of Press 

*y Cr u m 182,1 «*i« 


tion that thev are publishers. See Press and 
Registration of Books Act (186/). S. /. 1960 CrI 
LJ 1116: AIR 1960 Orissa 126. 

SECTION 4 

•-S. 4 — Declared keeper of press — Not 

necessarily an owner of press. 

A declared keeper of the press is not neces- 
car'llv Ihe owner thereof so as to be able to 
confer title to the press upon another. The 
ownership of the press is a matter of the general 
law and must follow that law. Suvvari Sanvast 
Apparao v. Boddepalli I nkshminaravnna. 1962 

Supp (1) SCR 8: 1962 SCO 146: 1962 All WR 
(HC) 284: 1962 All Cri R 177: (1962) 2 SCJ 469: 
(1962) 2 Mod LJ (SC) 109: (1962) 2 Andh WR 
(HC) 109: 1962 Mad U (Cri) 629: 1962 (1) Cri 
U 518: AIR 1962 SC 586 (588) (Pt B) (Pr 9). 

-S. 4 — Removal of press cannot be bona 

fide if having regard to the provisions of the 
Press and Registration of Books Act the ac¬ 
cused could not lawfully keep the press in their 
possession at the time of its removal — Plea of 
bona fide removal whether available to accused. 
See Penal Code (18601. S. 378. 1959 Cri LJ 

1141: AIR 1959 Andh Pra 530. 

[Reversed on facts in AIR 1962 SC 586.] 

-S. 4 — Cancellation of declaration. 

There is no provision in the Act for the 
Magistrate to direct the cancellation of anv 
declaration. 57 CWN 819:* • AIR 1953 Col 772 
(772) (Pr 4) (DB). 

-Ss. 4 and 14 — Declaration under S. 4 — 

No power to Magistrate either to suspend or 
cancel It. 

Once a declaration as provided under S. 4 is 
made and lodged with the District Magistrate, 
there is no power under the Act for the Magis¬ 
trate either to suspend or cancel it or to declare 
it to be inoperative or to decide the question of 
ownership or title in regard to the press or the 
question of the right of possession thereof. The 
duty to receive a declaration under Section 4 is 
purely a ministerial one and not a judicial one, 
enabling the Magistrate to hold an enquiry and 
decide whether to permit a person to make such 
a declaration or not. Such a power does not 
appear to have been (riven to a Magistrate in 
respect of declarations to be made and subs¬ 
cribed under S. 4. 

Where a Magistrate finds, that two individuals 
have made and subscribed declarations in res- 

° f ,he Snmc £ ress * clnimin R to be in ex- 
clusn-e possession thereof and the District Mn<ris- 
h-ate finds that one of them at least must have 
made a false declaration or statement, he can. 
acting under the provisions of Section 14. file a 
complaint against such a declarant and if such 

fn* ™ T ,S C0I ?™ te d- he would be liable to 
p £ naUv . prescribed in Section 14 of the Act. 
But there is no provision in the Act which em- 

and e d S erid. D !b rCt M ° eis,ra,e ,0 hold an enmiirv 
, lhc oues, . ,on °f ‘Me or ownership or 
the nght of possession and then pass an order 
suspending or cancelling a declaration made by 
a ptlr A v or dee'nrmg the declaration to be in- 

( ! ,sablinc such a party from 

AIR^ lflM r n i h ^o USin ? S .?» a keeper of a Press. 
gjLl 05 . 8 iJJ , 77 n 2 A« 1859 Mad 519, Foil. 

8F8 n»?w) (DB? : A!R 1964 GnJ 278 f281 > 

4 and 6 - Obligation of keeper of 

JJPg 0 ? JJS ‘^Plication un% Section 6 
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The only obligation of a keeper of a press is to 
make and subscribe a declaration as provided 
l>v Section 4 and such a declaration does not 
need anv authentication provided under S. 6. 

(1964 ) 5 Guj LR 825: AIR 1964 Guj 278 (281) 
(PI C) (Pr 9). 

--S. 4 — Declarant in jail long before and at 

time ot publication of objectionable article — No 
control over press — He cannot be convicted for 
publication of article — Penal Code (I860), Sec¬ 
tion 124- A. 1951 Mad WX (Cr) 17: 1951 Mad \VN 
69: 1951 All WR (Sup) 32: (1950) 2 Mad LJ 776: 
52 Cri U 713: AIR 1951 Mad 714 (714) (Pr 3). 

-Ss. 4, 7, 3, 18 — Names of author and pub- 

sher printed on book — There is no presumption 
that they are publishers. See Press and Registra¬ 
tion of Books Act (1867). S. 7. 1960 Cri LJ 1116: 
AIR 1960 Orissa 126. 

SECTION 5 

--S. 5 — Removal of press cannot be bona 

fide if having regard to the provisions of the 
Press and Registration of Books Act the accused 
could not lawfully keep the press in their posses¬ 
sion at the time of their removal — Plea of 
bona fide removal whether available to accused. 
See Penal Code (i860). S. 378. 1959 Cri LJ 1141: 
AIR 1959 Andh Pra 530. 

[Reversed on facts in AIR 1962 SC 586.] 

-Ss. 5 (2), 6, Proviso and 8-B — Scope — 

Choice of title of newspaper — Magistrate has 
discretion to authenticate or cancel declaration — 
Order refusing to cancel declaration not quasl- 
Judicial — No Interference by High Court under 
Art. 226 of Constitution of India. 

Section 5 (2) of the Act does not put anv res¬ 
triction in the matter of selection of title or 
name of the newspaper if there is no newspaper 
of that name either in the same language in 
India or in the same State. The proviso to Sec¬ 
tion 6 puts a restriction on the choice of title of . 
a newspaper if there is alreadv a newspaper 
owned by a different person and of the tvpe des¬ 
cribed in, the proviso. A Magistrate cannot, there¬ 
fore, refuse to authenticate a declaration unless' 
he is satisfied on enquiry from the Press Registrar 
that the proviso to Section 6 is attracted. As is 
clear from the wording of the proviso to S. 6 
the decision of the question whether there is any 
other newspaper published in the same language 
or in the same State having the same name by 
some other person depends entirely on the satis¬ 
faction of the Magistrate in regard to those mat¬ 
ters. So also, the cancellation under Section 8-B 
of declaration once made, depends on • the sub¬ 
jective opinion of the Magistrate that the declara¬ 
tion should be cancelled and on his satisfaction 
in regard to any of the matters mentioned in 
Section 8-B. This is clear from the wording of 
S. 8-B. 

Thus the Legislature has made the formation 
of opinion by the Magistrate as to revocation of 
a declaration dependent on the conditions men¬ 
tioned in Cls, (i) to (iv) of Section 8-B. But the 
existence or absence of those conditions is left 
to the 'satisfaction' of the Magistrate. This is 
clear from the words 'he is satisfied that' used 
in Section 8-B before the enumeration of Cls. (i) 
to (iv). The 1 existence'of the matters mentioned 
in Cls. (i) to (iv) being dependent on the sub¬ 
jective satisfaction of the Magistrate the argu¬ 
ment that the cancellation of a declaration . or j 
refusal to cancel it by. the Magistrate after form¬ 
ing the opinion that the declaration should or 
should not be cancelled is a,matter determined 


by the Magistrate in a quasi-judicial manner and 
consequently it would be open to the High Court 
under Art. 226 to interfere into the grounds 
of the ‘opinion’ or the ‘satisfaction’ formed by 
the Magistrate or to consider the reasonableness- 
or otherwise of that opinion, cannot be accepted. 
II the Magistrate has formed an ‘opinion’ and 
arrived at the requisite ‘satisfaction’ honestly, 
then the High Court cannot substitute its own 
opinion or satisfaction for that of the Magistrate,, 
or enquire into the validity of the grounds on 
which that 'opinion' or ‘satisfaction’ was formed 
1965 MPLJ 227: 1965 Jab LJ 479: AIR 1965 Madb 
Pra 128 (130) (Pt A) (Pr 6) (DB). 

-Ss. 5 (2) and 6, Proviso (as amended by Ad 

55 of 1955) — Scope and effect of — Appllca. 
lion for making declaration as Publisher of 
Journal — Scope of inquiry — Jurisdiction of 
Magistrate — Rival claimant applying later — 
Power of Magistrate to assess comparative merits 
and to decide about right to use name or title 
or publication. 


Under S. 5 (2) of the Press and Registration 
of Books Act, 1867. as amended by Act 55 of 
1955, it is open to anv person to declare his in¬ 
tention to start a newspaper. There is no res¬ 
triction in the choice of a title or name of his 
newspaper, so long as there has been no news- 
paper of that name either in the same language 
in India or in the same State. If there were none 
such, there is no discretion left in the Chief Pre- 
sidency Magistrate to direct * the publisher to 
adopt anv other name. Section 5 does not invest 
the Chief Presidency Magistrate with jurisdiction 
to decide the matter as to who would be en¬ 
titled to make declaration. There is a limited 
jurisdiction given to the Magistrate under the 
Proviso to S. 6 of the Act to enquire as to whe¬ 
ther there .is anv other newspaper in the same 
language, or in the same State having the same 
name by some other person; but the Proviso .to 
S. G does not invest the Magistrate with jurisdic¬ 
tion to decide between two rival claimants for 
using the same name or title for their news¬ 
papers. The duty of the Magistrate is merely ad¬ 
ministrative, i.e„ to record the declaration or to 
refuse, to authenticate it in the event of there be¬ 
ing a newspaper of the kind referred to in the 
Proviso to S. 6. If. on the date when a person 
aprflie^ to make a declaration with respect to his 
journal under a title or name there was no 
published newspaper having the same or a similar 
title, he would he entitled to make the declarft- 
tibn under S. 5 (2) and there would be no juris¬ 
diction in the Magistrate to assess the compara¬ 
tive merits between him and his rival who Ap¬ 
plied later and decide ns to which of them would 
be entitled .to the name or title. 

Section 5- (2) is not concerned with adiudica- 
tion of rights. The question f whether the ap¬ 
plicant has acquired a right to use a particular 
name for his publication either bv reputation or 
under the Trade Marks Act cannot be consider¬ 
ed in proceedings under S. 5 (2); the r^cdv 
such a case lies in the Civil Court. 1959 Mad 
WN 451: 72 Mad LW 416: (1959) 2 Mfld U M4j 
(950 Mnd LJ (Cr) 743: ILR (1950) Mnd » 78 . 1959 
Cri I,J 1441: AIR 1959 Mnd Glp (521) (”* 

(Pr 11). 

-S. 5 (2) - Whether P c,i ' ione .r„ n ha J 1 !?n°? er be 

in name of newspaper -r Ques f 9® . (2 . 

Sr l&wrs 

(5JW,, fft C), (Pr 12). . .... . f * 


PRESS AND REGISTRATION OF 

SECTION 6 

•Ss. 6 and 4 — Obligation ol' keeper of press 


— Provision for authentication under S. 6 apply 
to a declaration made under S. 5 and not to a 
declaration under S. 4. The onlv obligation of 
a keeper of a press is to make and subscribe a 
declaration as provided bv S. 4 and such a dec¬ 
laration docs not need any aulhenticaton pro¬ 
vided under S. 6. See Press and Registration of 
Books Act < 1867), S. 4. AIR 1964 GuJ 278 (DB). 

-—Ss. 6 , Proviso and 5 (2), 8-B — Scope — 
Choice of title of newspaper — Magistrate has 
discretion to authenticate or cancel declaration 

— Order refusing to cancel declaration not quasi, 
judicial — No interference bv High Court under 
Art. 220 of Constitution of India. See Press and 
Registration of Books Act (1807). S. 5 i2). AIR 
1965 Madh Pra 128 (DB). 

-S. 0, First Para, Proviso — Object. 


The proviso was evidently intended to prevent 
unfair competitions between two newspapers 
published bv different persons under the same 
name and title. The proviso would have the 
effect of protecting an existing newspaper in re¬ 
gard to its name. 27 Mad LAY 416: (1959) 2 Mad 
LJ 314: 1959 Mod LJ (Crl) 743: ILR (1959) Mad 
978: 70 Mad LW 746: 1957 Mad LJ (Cri) 649: 
1959 Crl LJ 1441: AIR 1959 Mod 519 (521) (Pt A) 
(Pr 10). 

-Ss. 8, First Para, Proviso and 5 (2) — Peti¬ 
tioner applying for declaration respecting his 
journal with particular name — No published 
newspaper having same title — Petitioner is en¬ 
titled to make declaration. See Press and Regis¬ 
tration of Books Act (25 of 1867). S. 5 (2). AIR 
1959 Mad 519. 

SECTION 7 

--S. 7 — Libel in newspaper — Proof regard¬ 

ing the accused being Editor and Publisher — 
Declaration under S. 7 of Press and Registration 
of Books Act printed in newspaper — Sufficient. 
See Penal Code (1860). S/499. 1962 (2) Cr LJ 
142 (Ker). 

-S. 7 — Presumption under — Belief in state. 

ment of fact — Assuming that the presumption 
under S. 7, Press and Registration of Books Act 
is attracted to election proceedings and that it 
has not rebutted, it has still to be established lhaV 
the respondent believed the statements to be false 
or did not believe Ihem to be true. See Represen¬ 
tation of the People Art (1951), Section 123 (4). 
AIR 1959 Ker 120 (DB). 

Ss. 7, 3, 4, 18 —• Names of author and publi¬ 
sher printed on book — There Is no presump¬ 
tion that they are publishers. 

So far as newspapers arc concerned, under 
S. 7 a copy of a declaration made under S. 6 
shall be held (unless Ihe contrary be proved) to 
be sufficient evidence as against the person whose 
name shall be subscribed to such declaration, 
that the said person is the printer or publisher 
of even* portion of the newspaper. There is no 
similar provision in the Act with regard to books. 
The names printed in the books cannot be taken 
as priraa facie evidence unless it is rebutted by 
the persons concerned. . It is open to the Com¬ 
plainant to produce a copy of the entrv made in 
the Register under S. 18 of the Act. There is no 
preemption that it is written by the man who 
is described • as the author, unless it is one of 
the limited class of books covered bv S. 87 of 
the Evidence Act read with S. 57 (3) of the 
Act:. So fames the printers and publishers are 
concerned, ! the complainants * should call for and 
prove the certified copy of«the declaration made 
under S:'*4 *of >fhe Act and bf the entries made 
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under S. 18 of the Act ILR (19591[ Cut 683: 
1960 Cri LJ 1116: AIR I960 Orissa 128 (12/* 

(Pt A) (Prs 6, 7). 

-S. 7 — Person declaring to be printer and 

publisher — He would be liable for printing ob¬ 
jectionable mailer although he had entrusted the 
selection of news Items to his editor. 

Where a person files a declaration that he is- 
the printer and publisher of a paper, the pre¬ 
sumption is that he was aware of what was 
printed and published in the issue of the paper. 
The declaration is primn facie evidence of the 
publication bv Ihe person all the news items in 
the paper. He will not be absolved for the pub¬ 
lication of objectionable matter, bv the mere fact* 
that in daily routine he had asked the Editor 
to select the news item. 67 Pun LR 877: AIR 
1966 PunJ 93 (95) (Pi B) (Pr 6). 

-S. 7 — Declaration about ownership of news¬ 
paper — Evidentiary* value. 

Where in a statement about the ownership and 
other particulars of a newspaper published in 
its issue. R was shown as the owner of the 
newspaper, the statement is not binding on R 
under S. 7. According to S. 7 the printing of 
the name of the editor is sufficient evidence only 
against Ihe editor to the extent that he was the 
editor of every portion of that issue of which sv 
copy is produced. So far as R is concerned, it 
has no such binding effect. ILR (1959) 9 Raj 
524: AIR 1959 Raj 280 (288) (Pt G) (Pr 29* 
(DB). 

SECTION 8-B 

--Ss. 8-B. 6, Proviso and 5 (2) — Scope — 

Choice of title of newspaper — Magistrate has 
discretion to authenticate or cancel declaration— 
Order refusing to cancel declaration not quasi, 
judicial —- No interference bv High Court under- 
Art. 226 of Constitution of India. See Press and* 
Registration of Books Act (1867), S. 5 (2). AIR 
1905 Madh Pro 128 (DB). 


-Ss. 8-B and 8-C — Application under Arti¬ 
cle 226 for review of order of Magistrate under 
S. 8-B — Petitioner not aggrieved — Petition, 
if granted likely to affect right of appeal of op¬ 
posite pnrtv under.S. 8-C — Petition not grant¬ 
ed. See Constitution of India,, Art. 226. AIR 
1965 Modh Pra 128 (DB). 

i SECTION 12 

Ss. 12, 3 — Printer of book not printing hi* 
name and place of printing on the book, but 
printing somebody else’s name and some other 
Place_ — Printer commits offence under S. 12. 
co .LJ' 1 '!} Registration of Books Act (1867), 
S. 3. 1960 Crl LJ 1037: AIR 1060 All 460. 

—-Ss. 12, 3 — Outer cover showing name of 
different person as printer — Inner cover show¬ 
ing the name of printer who actually printed tho 
book including the outer cover — No offence 
under Act. Sec Press and Registration of Books 

AH 4B0 867 ’ S ' 3 ' 1980 CM U 1037: AIR 19fl0 ‘ 

5S* aW’JSM , Wl!Sr 

c *,t «&3& 

published’ 'in m . ean [ n «- The words W 

d « s -,. 12 mUs L therefore be, Ignored. 

Hence non-compliance with S. 3 is not an of. 

fehce under S. 3 read with S. 12 * PuSshe* 
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•cannot be punished. See Press and Registration 
of Books Act (1867), S. 3. 1960 Cri LJ 1037: 

AIR 1960 All 450. 

-S. 12 — Abetment —Publishing a book even 

though it did not comply with the requirement 
of S. 3 in the matter of printing the name of 
the printer cannot amount to abetting the infrin¬ 
gement of the provisions of S. 3 already done 
bv the other printer. See Press and Registra- 
tion of Books Act (25 of 1867), S. 3. AIR 1960 
All 450. 

-S. 12 — ‘Publisher’ — Meaning of — The 

term is used in a restricted sense and does not 
include the vendor of the newspaper or books. 
But a man who causes a book to be printed and 
offers it to the public for sale is a publisher 
•within the meaning of S. 3 and S. 12 of the Act. 
See Press and Registration of Books Act (1867). 
S. 3. AIR 1957 Mad 427. 

SECTION 14 

-Ss. 14 and 4 — Declaration under S. 4 — 

No power to Magistrate either to suspend oi 
cancel it. See Press and Registration of Books 
Act (1867), S. 4. AIR 1964 GuJ 278 (DB). 

SECTION 18 

-- Ss. 18, 7, 3, 4 — Names of author and pub¬ 
lisher printed on book — There is no presump¬ 
tion that they are publishers. See Press and Re¬ 
gistration of Books Act (1867), S. 7. 1960 Crl 

LJ 1116: AIR 1960 Orissa 126. 

SECTION 21 

-Ss. 21 and 1, 3 (as amended by Act 55 of 

1955) — Document — Meaning of — Paper — 
■Effect of definition — The general inconvenience 
caused bv the definition of papers inserted in 
S. 1 bv Act 55 of 1955 is matter calling for re¬ 
medial action under S. 21 which empowers the 
State Government to exclude anv class of books 
and papers from the operations of the Act — 
(General Clauses Act (1897) S. 3 (18) ) — (Words 
and Phrases). See Press and Registration of 
Books Act (1867) (as amended bv Act 55 ot 
1955), S. 1. 1960 Crl LJ 452: AIR 1960 Andh 

Pra 176. 

PRESS (EMERGENCY POWERS) ACT 

(23 of 1931) 

SECTION 2 

--Ss. 2 (6) and 18 — News-sheet, meaning of 

— Publication without permission. 

Where the contents of a pamphlet are in the 
form of presentation of novel items of informa- 
lion which are intended to be regarded as such 
bv the ordinarv readers, the pamphlet would 
be a news-sheet within the meaning of S. 2 (6) 
even though some parts of it are relating to 
matters of history or common knowledge and 
are already published in other newspapers. A 
publication of such a pamphlet without the pre- 
vious sanction required bv S. 15 would consti¬ 
tute an offence under S. 18 (1) of the Act. 52 
Bom LR 229: 1950-51 Crl LJ 1230: 1949 Boro 
Crl Cas 154: ILR (1950) Bom 181: AIR 1950 Boro 
H 46 (247) (Pr 4) (DB). 

SECTION 3 

^-S. 3 (3) — Government not forfeiting secu¬ 

rity — Order under S. 3 (3), If Justified. 

Before Government can act under S. 3 (3). 
there must be an application by the keeper and 


actual refund bv Government. Till such an even¬ 
tuality happens, the deposit may continue to re¬ 
main as security with Government, and Govern¬ 
ment can forfeit ihe security. If the Govern- 
ment does not forfeit the security, an order 
under S. 3 (3) is not justified. Manohar Damodar 
Patil v. The Government of Bombay, 52 Bom 
LR 275: 51 Cri LJ 829: 1950 Bom Cri Cas 164: 
AIR 1950 Bom 210 (210) (Pt A) (Pr 2) (SB). 

-S. 3 (1) — Validity - Constitution of India, 

Art. 19 (1) (a), (g) and (2). 

A provision like S. 3 (1) of the Indian Press 
(Emergencv Powers) Act cannot he allowed to 
remain on the Statute Book after the coming 
into lorce of the Constitution. It is inconsisent 
with Art. 19 (1) (a) and (g) of the Constitution. 
It is not saved bv Art. 19 (2), or 19 (6).,1950 SCJ 
418; 1950 SCJ 425, Ret. on. 


Section 3 (1) itself cannot obviously be an en¬ 
actment relating to .anv matter which undermines 
the security of and tends to overthrow the State 
within the meaning of Art. 19 (2) of the Con¬ 
stitution. 

Section 3 (1) cannot be upheld as a preven¬ 
tive provision because Art. 19 (2) would not 
justify preventive legislation. There must be 
matter to which the law could relate. The con¬ 
tingency of matter coming into existence cannot 
be covered bv Art. 19 (2). (1951) 2 Mad U 

101: 64 Mad LW 666: 1951 Mad WN 593: 1952 
Mad WN (Civ) 169 : AIR 1951 Mad 950 (951, 
952) (Prs 4, 5, 7) (DB). 

•-Ss. 3 (3) and 4 (1) (a) — Validity — Con- 

stitution of India, Art. 19 (1) (a) and (2). 

Per Govinda Mcnon and Basheer Ahmed 
Saveed JJ., Panchapagesa Sastri ,1. Contra — 
Sections 3 (3) and 4 (1) (a), Press (Emergency 
Powers) Act are not repugnant or inconsistent 
with the Constitution, but are saved bv the reser¬ 
vations contained in Art. 19 (2) of the Constitu¬ 
tion. assuming at the same time that, bv reason 
of the exercise of the powers vested in the State 
Government under S. 3 (3), the right of "freedom 
of speech and expression" guaranteed bv Art. 19 
(1) (a) is sought to be curtailed or abridged. 

Even the incitement or encouragement to a 
single case of murder, or a single cognizable of¬ 
fence involving violence, might have a tendency 
to overthrow the States; as for example, if the 
incitement or encouragement is to commit a 
cognizable offence or to murder a very rogj* 
functionary of the State whose disappearance it- 
self might tend to or undermine the security ol 
the State, it cannot be held that such incitement 
cannot come within Cl. (2) of Art. 19. It I* 
very difficult to postulate with any definiteness 
that the classes of offences mentioned in b._ * 

( 1 ) (a) will not undermine the security of tne 
State or may not tend to overthrow it. 

Per Panchapagesa Sastri J- — Section 4 1 

(a) of the Act is in conflict with Art. 19 (1) in) 
of the Constitution and is not saved bv Art. iv 

(2) . It is therefore, void under Art. 13. 

Even if the newspaper, book, or document. 
contains words which incite, or enc0 H r ?^ 0 # 
tend to incite or encourage the c0mI ”* s o s *® n Q c 
an offence of murder, or of any cogmzab * SL 
fence involving violence, and even if suchi meue 
ment and encouragement might undermine !he 
security of the State or tend to overthrow the 

™,Vs. 4 <i> <»> "•™ii * ?; tr ? n s,s; 

cause as the section now stands inritemen 
which do not undermine the securityof 
State or tend to overthrow the same 
in its ambit and since it is impossible to WJJJJg 
the two different categories of the mcitemem. 


PRESS (EMERGENCY POWERS) ACT (1931). S. 3 

Per Banerjee, J.It is impossible to lay 
down anv hard and fast rule as to how an arti¬ 
cle should be read, but there is no doubt that it 
must be read bv the Court caretully, liberally 
unci not with a view to find fault with it. Tne 
Court must read the article as a whole, giving 
due weight to every part. The Court must make 
due allowance for all kinds ol ornamental phra¬ 
ses or tine words or figure of speech which some¬ 
times are permitted and which nobodv seriously 
takes into consideration. And after making all 
due allowances, the Court must find out the true 
sense of the article. The lirsl thing the Courl 
has to do is not to take the words in vacuo, so 
to speak, and attribute to them what' is called, 
their natural ’or ordinary meaning. The method 
of construing the words is to read them as a 
whole and ask oneself the question: “In this- 
context, relating to this subject-matter, what is 
the true meaning of the words?” If reading the 
article in that wav, the Court thinks that it was 
Intended to. be a criticism of the policy or the 
administration of the Government, with a view 
to obtain its change or reform, the article is 
safe. But if, on the other hand, the Court comes 
to the conclusion that the article was really 
meant to be an attack on the Government bev- 
ond the permitted limits of criticism, the article 
comes within the mischief of the Act, and then* 
no argument, can be heard on the basis that the 
Act does not exist or tyhat the Act should have 
been. “Sat>laba a Bengali Bi-weekly Newspaper 
In the Matter, .of, 54 Cal WN 334: ILR (1951)> 
l Cal 1: AIR 1950 Cal 444 (448, 4561 (Pt B), 
(Prs 16, 731 (SB). 

Si.4 (1) — Distinction between 


the entire section should be held to be ...valid 
and ultra vires. Srinivasa Bhat 
-Madras. 64 Mad LW 82: C 1 #* 1 ) } 

AIR 1951 Mad 70 (73, 78, 83, 91) (P« L) 1 ™ 

6, 17, 27, 46) (DB). 

ft-Ss. 3 (3), 4 and 23 -Notice under — Con¬ 

tents of - Non-attachment and non-speciHcation 
ol offending matter - Effect on validity of 

n °Thoush it is desirable that notice under Sec- 
lion 3 (3) of the Press (Emergency Powers! A . 
1931, should have attached to it a cop\ ol U 
offending matter (lealiet or pamphlet) or speedV 
the ‘words, signs or visible representations com 
tained in the offending document which in the 

opinion of the State Government constituted an 

incitement to or encouraged or tended to incite 
or encourage the commission of any offence o 
murder, etc., as contemplated bv S 4 III 1*1 
vet the omission to so attach the leal let or pam¬ 
phlet to the notice or to specify the words, signs 
or visible representations in the notice, does not 
affect the validity of the notice itself. It >s only 
an irregularity. Shaila Bala Devi v. Chief Sec¬ 
retary to the Government of Bihar, ILR 30 Pal 
31 : 62 Cri LJ 309; AIR 19ol Pal 12 (15) (Pt B) 

^[Reversed * on another point in AIR 1952 SC 
329.) 

SECTION 4 
SYNOPSIS 

(Press (Emergency Powers) Act (1931), S. 4.) 

1. Sub-section (1). 

2. Sub-secllon (1), CL (a). 

3. Sub-section (1), CL (d). 

4. Sub-secllon (1), CL (f). 

5. Sub-section (1), CL (h). 

6. May Issue a notice in writing. 

7. Explanation 2. 

8. Power of High Court to issue writ. 

1 Sub-section (1). 

£-S. 4 (1) — Construction of document — 

Writing bos to be considered as a whole — 
(Document — Construction of). 

In order to determine whether a particular 
document falls within the ambit of anv of the 
clauses of S. 4 (11, the writing has to be con¬ 
sidered as a whole and in a fair and free and 
liberal spiril, not dwelling too much upon is¬ 
olated passages or upon a strong word here and 
there, and an endeavour should be made to 
gather the general effect which the whole com- 
position would have on the mind of public. AIR 
1941 Pat 132 (SB), Distinguished. 

Per Mukhcrjea, J.Account should also be 
taken of the place, circumstances and occasion 
of the publication, as a clear appreciation of the 
background in which the words arc used is of 
very great assistance in enabling the Court to 
view them in their proper perspective. Slate of 
Bihar v. Shailabnlo Devi. 1952 SCJ 465: 1952 
Crl LJ 1373: 1952 Mad WN 515: (1952) 2 Mad 
U 323: 1952 Mad WN (Cri) 169: 1952 SCR 654: 
1953 SCA 152: ILR 31 Pat 544: AIR 1052 SC 
329 (332, 333) (Pt C) (Prs D, 14). 

•-S, 4 (1),— Article ho\y should be read. 

In considering whether the matter complained 
of offended against §, 4 the Court should in 
every case consider,.the writing as a whole and 
in a fair, tree and liberal spifit, not dwelling Iqo 
much upon isolated passages .or upon a strong 
word here arid there,’which may be qualified by 
the 1 context'but endeavouring* to gather the gen- 
eteHeff&t which thd 1 . whole composition would 
have’on the minds'of'the public/ 

,* 1 * 2 ) 1 ,(l Mw/ » «*i .-i-itfi dfii i*» »;«'i*ih. •» 11 


this sec¬ 
tion and S. 124-A, Penal Code — Penal Code 
(1860), S. 124-A — Travancore Newspapers Acl 
(5 of 1101), S. 5 (1) — Travancore Penal Code, 
Section 117. 

A comparative study of S. 5. Travancore News, 
papers Act and S. 117, Travancore Penal Code,, 
shows that the case contemplated is the same 
under the two provisions except that while Sec¬ 
tion 117 punishes words which excite disaffec¬ 
tion or bring into hatred or contempt the Gov. 
ernment, the Newspapers Act is wider in scope 
ns it hits not only cases contemplated bv the 
»• but ulso other cases which are 

likely^ or may have a “tendency” directly or 
indirectly to excite disaffection, etc. A. E. Rama 
Kiirup, Editor Mnlavali" v. The United Stale of 
lr. a " r0r '- C< * 1,,n - 1040 Kcr LT 27: • IM9 TC 

!*Si & v, s. a,r 

2. Sub-secllon ( 1 ), Cl. (n). 

? , £01 1°Restrictions Imposed bv 

lidL, 1 *,i! ’uTa,*""" •' »' 

sign's"”^ !kii,u S ' 4 (1 ) ? cals "ith words or 
signs or visible representations which incite to 

or encourage, or tend to incite to or eicourac 

J* commission of any offence of murdcr or mv 

cognizable offence involving violence c,.i.,,. 

bcite P to S or n enco ““ P ?, rl1 ° f nn ™<Hvlduul which 
crimes^ 10 jw encourage the commission of violent 
su y] murder, cannot but be matter- 
wh ch would undermine ti lc security of the S 

f JgfgjlAfwf 1952 Maf WN 64* S) 

S(»(Crt) MR^SS- 

Wfo.WoS SCA 152:. ILR 31 Pat 644: 1062- 
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SCJ 465: 1952 Cri LJ 1373: AIR 1952 SC 329 
(330) (Pt A) (Pr 4). 

®-S. 4 (1) (a) — “San^ram 1 ' — Applicability 

of S. 4 (1) (a) to printer of. 

A leaflet* entitled “Sangram’’ or struggle, was 
written in high flown Bengali prose with a large 
mixture of poetic expressions borrowed at ran¬ 
dom from the writings of some well-known poets 
of Bengal. The object of the writing as far as 
could be gathered from the leaflet was to give 
a poetic or idealistic picture of what is meant 
and connotated bv ‘struggle’ or revolution. The 
aim and end of struggle’, as stated in the leaflet, 
-was to wipe out ‘'oppression, injustice or wrong" 
which is “pervading all over the world from the 
past to the future", and it was only after all 
wrongs, injustice and oppression have perished 
that a new world would be built up. 

Held, that in the absence of any evidence 
whatsoever for connecting the leaflet with any 
agitation or movement at the time it was written 
in the locality and in the face of the State Gov. 
•emment to prove the attendant circumstance* 
and the actual background of the publication it 
could not be held that leaflet fell within the 

• mischief of S. 4 (1) (al and that no security 
•order could be passed against the keeper of the 
.press under that section. AIR 1947 Nag 1 (SB), 

Ref. State of Bihar v. Shailabala Devi, (1952) 
2 Mad LJ 323: 1952 Mad WN (Cri) 169: 1952 
SCR 654: 1953 SCA 152: 1952 SCJ 465: 1952 Cri 
U 1373: 1952 Mad WN 545: ILR 31 Pat M4: 
AIR 1952 SC 329 (331) (Pt D) (Prs 7, 8). 

• -S. 4 (1) (a) and (d) — Applicability. 

A pamphlet entitled ‘Sangram’ written in Ben¬ 
gali contained a clear invocation to the readers 
to join a total and deadly struggle to bring about 
a revolution by violence resulting in complete 
annihilation of those whom the writer consider¬ 
ed as ‘oppressors’ or who were directors of wrong 
and injustice or who took part in parochial 
national politics or who brought into disgrace the 

• mother tongue. There were no words in the 
pamphlet which could be said to refer to the 
State Government. The persons against whom 
the attack was made were not clearly defined 

-and could not be said to be ‘a definite or ascer- 
tained class". 

Held, on a consideration of the entire pamphlet 
'that it fell within the mischief of S. 4 (1) (a) 
-and not S. 4 (1) (d). In re Bharati Press, 52 

Cri U 309: ILR 30 Pat 31: AIR 1951 Pat 12 
(15, 17, 26) (Pt C) (Prs 7, 8, 24) (SB). 

[Reversed on another point in AIR 1952 SC 
329.] 

-S. 4 (1) (a) and (b) — Validity of Con- 

stltution of India, Arts. 13 and 19. 

(Per Sarjoo Prasad and Ramaswami JJ.; 
Shearer J., dissenting). Clauses (a) and (b) ol 
S. 4 of the Press Act are worded in general 
terms and apply both to aggravated forms ol 
offences like political assassinations as also to 
ordinary murders or cognizable offences involv¬ 
ing violence. They are not directed mainly and 
-solely towards crimes of violence and political 
.assassinations which undermine the security of, 
or tend to overthrow the Stale. They are in 
consistent with the fundamental right given undei 
Art. 19 (1) (a) of the Constitution and as such 
void bv virtue of Art. 13 (1) and are not saved 
as permissible legislation under Art. 19 (2) ol 
the Constitution as the language of these clauses 
is not severable. AIR 1950 SC 124 and AIR 1950 
SC 129, Rel. on. 

The provisions of S. 4 (1) (a) and (b) cannot 
■* be justified under Art. 19 (2) of the Constitution 
-on the ground that they relate to matters which 


offend ‘against decency and 
expressions have been given 
lion in the Penal Code and 
have been used in the same 
of the Constitution as well. 


morality’ as these 
narrower connota. 
may be deemed to 
sense in Art. 19 (2) 


(Note:— In so far as this case holds that Cl. (a) 
oi b. 4 ( 1 ). Press (Emergency Powers) Act 1931 
is inconsistent with Art. 19 (1) (a, of the Con. 
stitution and also is not justified under Art. 19 
iJi. it has been reversed in AIR 1952 SC 329-Ed). 

Consequently an order demanding security 
“ der S; <3l the Press Act for violation of 
o. 4 (1) (a) ol that Act is void and must be 
quashed. 


Per Shearer J.:— The provisions of S. 4 ( 1 ) 
(a) and (bi which enable security to be demand¬ 
ed from the keeper of a printing press, are not 
inconsistent with the fundamental right of free¬ 
dom of speech and expression conferred bv 
Art. 19 (1) (a) of the Constitution. The taking 
of security is not something alien and repugnant 
to the concept of the freedom of the press. The 
word expression in Art. 19 (1) (a) docs not give 
an implied right to the writers and authors to 
obtain the services of printers to enable them to 
reach the widest possible public. Even if it be 
assumed that these clauses impose a restriction 
on the fundamental right possessed by the printer 
they are part ol the law relating to seditious 
libel and therefore, are saved bv Art. 19 (2) of 
the Constitution, In re, Bharati Press, 52 Cri LJ 
309: ILR 30 Pat 31: AIR 1951 Pat 12 (19. 20, 

ll: 3 Si fs B r (P1 D1 ,Prs ,2 '" “ ">• 


3. Sub-section (1), Cl. (d). 


• -S. 4 ( 1 ) (d) — Government established by 

law — Government of majority party — Sec¬ 
tion, if has application to present Government. 

Since Independence, conditions have changed 
and the form of Government at the Centre and 
in all the Provinces is now the democratic form 
ol Government. The party commanding the majo¬ 
rity in the Legislature is the party in power and 
forms the ministry A Government is a Govern¬ 
ment of the majority party, but that does not 
make it any the less a Government bv law esta¬ 
blished in British India. Whilst that partv main- 
tains a majority it remains in power and whilst 
it is in power it is the lawful Government of 
the Centre or of the Provinces. Though the 
Government is a Government bv members of the 
majority party, the Government as such has its 
existence quite apart from the party. A criticism 
of the Government in power in any Province is 
a criticism of the Government bv law established 
in that Province, though incidentally it may be 
n criticism of the policy of the majority party. 
The fact that the form of Government at the 
Centre and in the Provinces has changed does 
not make the Press Act inapplicable. That being 
so it cannot be contended that S. 4 of the Press 
Act can have no application to Government os 
constituted in the present dav. In the Matter 
of “Saptaha”. 54 Cal WN 334: ILR (1051) 1 
Cal 1: AIR 1950 Cal 444 (447) (Pi A) (Prs 12, 
13) (SB). 

• S. 4 (1) fd) and Explanation 2 — Criti¬ 
cism of measures with view lo oblain Ihelr al¬ 
teration — Such criticism. If can come within 
mischief of section — Section criticised In light 
of changed conditions. 

Though the object of the critic may be merely 
to obtain the alteration of the measures criti¬ 
cised bv lawful means, nevertheless, the matter 
may come within the mischief of the section if 
the criticism excites or attempts to excite hatred, 
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■contempt or disaffection towards the Govern¬ 
ment. It was a matter of considerable difficulty 
to apply this section to criticism of measures ol 
Government before India obtained Independence. 
But since Independence and the adoption of a 
■democratic form of Government it is practically 
impossible to place a construction on S. 4 of the 
Press Act which will not stifle a good deal of 
legitimate criticism of Government. The right to 
criticise is inherent in a democracy. The op¬ 
position are entitled, and indeed it is their duly 
in proper cases, to expose the misdeeds or acts 
or omission of the Government in power and 
this they are entitled to do with a view to win 
<ning over the electorate so that the Government 
in power will be thrown out and the opposition 
fplnced in power after securing a majority in an 
•election. However, if the words in S. 4 of the 
Press Act arc strictly applied then newspapers 
supporting the opposition to the Government in 
power are muzzeld and can indulge in nothing 
but very mild criticism. Further, opposition 
newspapers might find it difficult to publish facts 
concerning the Government which wre true be¬ 
cause the publication of such facts might well 
tend to bring the Government into hatred or 
contempt or to excite disaffection against such 
Government. In the Matter of “Saptaha'’, 54 
Gal WN 334: ILR (1951) 1 Cal Is AIR 1950 Cal 
444 (443) (Pt C) (Prs 20, 21) (SB). 

• -S. 4 (1) (d) — Truth of what Is staled 

In article and purpose of writing, If material. 

It is quite immaterial whether what is stated 
in an article is true or not provided that the ten¬ 
dency of the article is to excite hatred and con¬ 
tempt of Government or disaffection towards 
Government. Further, the purpose of writing the 
article is also immaterial. In the Matter o! 
"Saptaha”. 54 Cal WN 334; ILR (1951) l Cal 
4: AIR 1950 Cal 444 (449) (Pt D) (Prs 25, 26) 
•(SB). 

• -S. 4 (1) (d) —• Writer charging Provin. 

dal Governments with wicked, callous and in¬ 
human conduct — Article held came within sec¬ 
tion. 

A writer charged the Provincial Governments 
with conduct which could only be described ns 
wicked, callous and inhuman. According to the 
writer they deliberately allowed detained noli. 
4ical prisoners, who were ill, to remain without 
treatment and thus hastened their death and 
•deliberately withheld medical treatment from such 
political prisoners if they were injured by any 
aggressive action on the part of the prison or 
police authorities. They were also charged with 
causing hardship and even starvation to the rela¬ 
tives of such prisoners: 

Held, that though the article was intended as 
a criticism of the Provincial Government it did 
exceed the bounds of fair and legitimate criticism 
and did tend to excite hatred and contempt and 
disaffection towards Government. The article, 
therefore, fell within the provisions of S. 4 ( 1 ) 
(d). In the Matter of "Saptaha”. 64 Cal WN 
334: ILR (1951) 1 Cal 1: AIR 1050 Cal 444 (450, 
451) (PI E) (Prs 32. 33, 34) (SB). 

• -S. 4 (1) (d) — Police sentiment and sur¬ 

rounding circumstances. If can be considered. 

Per Banerjee J.In applying the Act to 
any article appearing in a newspaper, the Court 
will take into consideration the public sentiment 
and the surrounding circumstances to And out 
whether the words used in the article tend, dir- 
■ectlv or indirectly, to bring into hatred or con- 
tempt the Government established bv law in the 
land or to excite disaffection towards it. In the 
matter of 'Saptaha 1 ', 54 Cal WN 334: ILR 


(1951) 1 Cal I: AIR 1960 Cal 444 (455) (Pt H) 
(Pr 63) (SB). 

• -S. 4 (1) (d) — 'Disaffection 1 ' — Term ex¬ 
plained. „ 

Per Banerjee J.The word disaffection 
signifies political alienation or discontent, that 
is to say, a feeling of disloyalty to the existing 
Government, which tends to a disposition not to 
obey, but to resist and subvert the Government. 
In the Matter of “Saptaha’', 54 Cal WN 334: 
BLR (1951) 1 Cal I: AIR 1950 Cal 444 (457) 
(Pt I) (Pr 82) (SB). 

• -S. 4 (1) (b), (d) and (h) — Provisions 

must be liberally interpreted in favour of sub¬ 
ject — Incitement to violence or disorder is not 
essential for offence of sedition — Reasonable 
criticism of Government not leading te hatred, 
contempt or disaffection. Is permissible — Penal 
Code (1860), S. 124-A. 

The similarity of the phraseology employed in 
Section 124-A. Penal Code, Rule 34 (6) (el, 
Defence of India Rules, and Cl. (d) of S. 4 (1), 
Press (Emergency Powers) Act, shows that the 
offence of sedition described in the Penal Code 
has for its ingredients the same elements which 
constitute a prejudicial act within the meaning 
of Rule 34 (6), Defence of India Rules, and 
these ingredients arc also common to the mis¬ 
chief envisaged bv Cl. (d) of Section 4 (1), Press 
Act. In other words, if the utterance of a person 
is seditious it may also amount to a prejudicial 
act and may be taken as tending to bring into 
hatred or contempt or excite disaffection towards 
the Government. In England it has been held 
that in order to constitute sedition the words, 
etc., must evoke such a degree of hatred or con¬ 
tempt or excite so much disaffection that public 
disorder or violence may result. The Indian law 
of sedition, however, is not so liberal and it has 
been held that incitement to violence or dis. 
order is not an essential ingredient of the offence 

hi Thf P r ^ si °ns of the Press Act must 

be interpreted hbcraHv and in favour of the sub- 

Jk° * ec,l( \ n , takcn and read QS * whole is 
not t° be regarded as intended to minister to the 

or Us ofTir ° r suscep'ihilitics of the Government 
rltnf i but permit reasonable criticisms. 

“ ven,,la, l 10n ° f Grievances although 

the same may generate or excite some amount 
resentment or disapprobation against the Gov 

■ssarjs'jf ia 


'Sv'satH, ‘irF; 


S. 4 
may 
may 


amounted to anvlhin^ more ih ob|ec,e<1 ,0 

news or permissible criticism h of r P ° r,inc ,,f 
policy). In the Matter I v. Governmental 
D«ilv Pratap”. 5 P„ n I R «« ewS J , . npor ~ The 
air 1950 East PunMin rtw 1 .,! Crl U “25: 
10. 11. 20) (SB) J 150 f152 ’ (Pt A) (Prs 


not sufficient* to^bring w -.f- alsi,v of news is 
sarv^does ^ 

Cl (d ’ ° r a (h '- In Matte?* SLJK 
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“The Daily Pratap”. 51 Pun LR 356: 51 Cri LJ 
725: AIR 1950 East Punj 150 (152, 154) (PI B) 
(Prs 13, 19) (SB). 

• -Ss. 4 (1) (a) and 3 (3) — Validity—The 

provisions are not repugnant or inconsistent with 
the Constitution but are saved bv reservations 
contained in Constitution of India, Art. 19 

(1) and (2). See Press (Emergency Powers) Act 
(23 oi/1931)* S. 3 (3). AIR 1951 Mad 70 (SB). 

• -S. 4 (1) (d) — Validity — Constitution of 

India, Art. 19 (1) (a) and (2), , nv 

Section 4 (1) (d) as it stands: amounts to ta 
restriction on the “freedom of!.speech and. ex¬ 
pression” guaranteed to / the citizen under j Arti¬ 
cle 19 (1) (a) and must be held to be an uncon¬ 
stitutional limitation not warranted bv Art.. 19 

(2) of the Constitution. Srinivasa Bhat v. State 
of Madras, 64 Mad LW 82: (1951) 1 Mad LJ 
115: AIR 1951 Mad 70 (73, 93) (Pi D) (Prs 5. 
49) (SB). 

- S. 4 (1) (d) — Prosecution for publication 

and distribution of unauthorised pamphlet — 
Prosecution has to prove that pamphlet is news 
sheet containing matter covered bv S. 4 (1) (d) 
— Scope 'of S. 4 (1) (d) — Intention to cause 
hatred and contempt not necessary — Actual 
elTect of words enough. See Press (Emergency 
Powers) Act (1931), S. 18. -51 Cri LJ 241: AIR 
1950 Mad 27. 

• -S. 4 (1) (d) — lfc To bring inlo hatred or 

contempt the Government established by law”. 

The words “to bring into hatred or contempt 
the Government established by “law” connote 
something more than mere criticism of the vari¬ 
ous branches of administration with a view to 
improve them and not with a view to overthrow 
the Government itself. The hatred or con¬ 
tempt preached must be of such a nature as to 
excite a feeling tending towards overthrow of 
the existing system of Government. Where in 
booklet no hatred or contempt has been preach¬ 
ed against the Government itself and the book¬ 
let read as a whole leaves only one impression 
namely, the lapses of the followers of Mahatma 
Gandhi since they actually came into power and 
it depicts how they have neglected the great 
ideal of selfless service and how they have in¬ 
dulged in self-seeking and self-profiteering the 
book does not bring itself within the mischief of 
S. 4 (1) (d). AIR 1939 Cal 529 (FB». Rcl. on; 
AIR 1950 Sau 1 and AIR 1948 Lah 6 (FBi. Ref cl. 
Chanderdeo Sharma v. State of Bihar. 52 Cri 
LJ 799: AIR 1951 Pat 75 (79) (PI A) (Pr 24) 

® —*—S. 4 (1) (d)—“To bring into hatred or con¬ 
tempt the administration of justice.” 

The phrase “to bring into hatred or contempt 
the administration of justice" connotes some¬ 
thing as one preached during the time ol the 
non-co-operation movement when the followers of 
the movement openly used to preach disregard of 
the Court of law. This and similar actions might 
be called acts which bring into hatred or con¬ 
tempt the administration of justice. But the 
suggestion that the appointment of Judges 
should he taken out of the hands of the execu¬ 
tive authority and he placed in the hands ol 
judicial authority is not such a statement as to 
bring it .within the purview of S. 4 (1) Wb *° 
also where 1 a booklet deals more with the in¬ 
terference bv members of the Congress parly Jin 
judicial matters rather) than the failing of the 
Judges and refers to isome Judge, having been 
influenced, does not amount to bringing into 
hatred or contempt the administration of justice 
in the Dominion of India: AIR 1918 Cal 988 


(SB) and AIR 1932 Cal 547; AIR 1918 Mad 1210 
(SB) and AIR 1942 Lah 105 (FB), Distd. 
Chanderdeo Sharma v. State of Bihar, 52 Cri 
LJ 799: AIR 1951 Pal 75 (80) (Pi B) (Pr 251 
(SB). 

• -S. 4 (1) (d) — (Criticism of individual). 

(Per Sarjoo Prasad J.):— The fact that: a 

booklet purports to be a hitter satire and at 
places it even degenerates into scurrilous and 
personal attacks on individuals by itself does not 
amount to bringing into hatred or contempt 
Government established bv law in the State or 
the administration 11 of justice therein. A mere 
criticism of man and measures or of the persons 
running the administration, however, bitter that 
criticism may be and even if the criticism is mis¬ 
guided, does not necessarily amount to bringing 
into contempt the Government of the State or 
the administration of justice. Chanderdeo 
Sharma v. State* of Bihar, 52 Cri LJ 799: AIR 
1951 Pal 75 (82) (Pi D) (Pr 34) (SB). 

-S. 4 (1) (d), (f) — Validity — Constitution 

ol India, Art. 19 (1) (a) (2). 

Clause (1) (d) of S. 4 is inconsistent with the 
fundamental right of freedom of speech and ex¬ 
pression guaranteed by Art. 19 (1) (a) of the 
Constitution and does not come within the pur¬ 
view of the saving legislation contemplated bv 
Cl. (2) of Art. 19, Every news sheet which 
brings into hatred and contempt Government does 
not necessarily undermine the security of the 
State or tend to overthrow it and as the clause 
is capable of including within its ambit many 
news sheets which may bring into hatred and 
contempt the Government but at the same time 
not undermine the security of the State or tend 
to overthrow it, the clause cannot be held to 
come within the limits of the permissible legisla¬ 
tion under Cl. (2) of Art. 19. The same argu- 
ment applies with greater force so far as the 
validity of sub-clause (f) of S. 4 (1) is concern¬ 
ed. Every Act of interference with the adminis¬ 
tration of law and the maintenance of law and 
order does not necessarily undermine the secu¬ 
rity of the State or tend to overthrow it. 
Clauses (d) and If) of S. 4 (1) have ceased to 
be operative in view of the present Constitution: 
AIR 1950 SC 124; AIR 1950 SC 129. Folk; AIR 
1951 Mad 70 and AIR 1951 Pat 12, Rel. on. 1952 
Cri LJ 506: AIR 1952 Sau 25 (28) (Pi A) (Pr 0) 
(DB). 

• -S. 4 (1) (d) — Article merely making a 

suggestion that influential persons in Saurashtra 
take advantage of their influence and are em¬ 
ployed in the Public Service Commission -“ Arti¬ 
cle' held did not come within section Bnanu- 
shankar L. Joshi v. The Slate, (I960) 3 Sau 
LR 103: 52 Cri LJ 859 : AIR I960 Sau 1 (*) 
(PI A) (Pr 3) (SB). 

• -S. 4 (1) (d) — Criticising management oi 

Food Department — Gist of criticism being hn 
part of grain stored had deteriorated and that 
people had suffered for want of foodgrain 
Criticism not directed generally against Govern¬ 
ment - Article though expressed 

language and giving exaggerated account neui 
did not come within section '^ushankar 
Joshi v. The State. (I960) S Sai LR 103. 5- 
Cri LJ 859: AIR 1950 Sau 1 (2) (Pt U) (Pr I 
(SB). 

m _s 4 (1) (d) — Criticism of Government 

for faflure toVroiect people against robberies 

committed bv outlaws though expressed ' n s ,r 0 ng 

language held did not come wjUiin sect on 
Bhanushankar L Joshi V. The State d J 
Sau LR 103: 52 Cri LJ 8o9: AIR 19..0 »au 
(2) (Pi C) (Pr 5f (SB). 
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0 -S. 4 (1) (d) — Criticism must be against 

Government and not merely against Ministers — 
Article criticising Ministers lor their boasting** 
and policy, though strongly worded, held could 
not he said to bring into hatred or contempt Gov¬ 
ernment established hv law. Uhanushankar L. 
Joshi v. The Stale. (1050) 3 San LR 103: 52 Cri 
LJ 859: AIR 1950 San 1 (2) (Pi D) (Pr 6) (SB). 

0 -S. 4 (1) (d) — Cartoon merely depicting a 

picture that police dcparlment of Saurashtra is 
too small to cheek immher nt outlaws, held, die! 
not tome under scrlion. Rhaniishanker L. Joshi 
V. The State. (1950) 3 San LR 103: 52 Cri LJ 
LJ 859: AIR 1950 Sail 1 (2) (Pi E) (Pr 7) (SB). 

0 -S. 4 (1) (d) — Incitement to people to 

rebellion, if necessary lo bring publication within 
section — Penal Code (18G0). S. 124-A — Travan- 
corc Newspapers Act (5 of 1101). S. 5 (l) — 
Travancore Penal Code S. 117. 

To constitute sedition or, more properly, to 
bring a newspaper publication within the mis¬ 
chief of the section it is enough it it is proved 
that the publication lends In or is likely lo create 
feelings of disaffection, hatred or contempt to- 
wards Government and not necessarily lo incite 
people lo rebellion. But on the point as lo what 
would constitute disaffection towards a Govern, 
ment or haired or contempt of n Government 
there is considerable scope for speculation especi¬ 
ally where forms of Government are changing 
and the freedom of the press and the platform 
arc in a state of dux. The Court's only function 
is to apply the law as il is and not to embark on 
any discussion as to how it can he improved 
upon or modified in anticipation of any change 
— political, constitutional or legal. Rama Kurup 
v. U. S. of Trnvnncorc-Cochin. 1949 KLT 27: 

1949 TCLR 190: 51 Cri U 1539: AIR 1050 Trnv- 
Co 83 (85) (Pt C) (Pr 3) (FB). 

•-S. 4 (1) (d) — Article attempting to lower 

Minister In public estimation — Pcnnl Code 
(1800), S. 124-A — Travancore Newspapers Act 
(6 of 1101), S. 5 (I) (n) — Travancore Penal Code 
S. 117. 

An article which attempts to lower a Minister 
in the estimation of the public is libellous of 
the Minister but not seditious of Government. 
Rama Kurup v. U. S. of Travancore-Cochin. 1949 
Ker LT 27: 1940 TCLR 190: 51 Cri LJ 1530: AIR 

1950 Trav-Co 83 (92) (Pi D) (Pr 18) (FB). 


•-S. 4 (1) (d) — Attack on Ministry If 

attack on Government — Penal Code (18G0), Sec¬ 
tion 124-A — Travancore Newspapers Act (6 of 
1101), S. 5 (l) (a) — Trnvoncorc Penal Code, 
Section 117. 

The question whether Ministers form the Gov. 
eminent depends in each case upon the provi¬ 
sions of the relevant statute under which the 
Ministries are constituted and not upon any 
innate defect in the legal constitution of Minis¬ 
tries in general. 


A Government in connection with the o(Tcnc< 
of sedition denotes the person or persons nuth 
orised bv law to administer executive Govcrnmen 
in the State. In the constitution of Govcrnmen 
under the Travancore Interim Constitution Ac 
the Ministers form such an integral part of i 
that one cannot be divorced from the other 
Therefore, the Council of Ministers represent the 
Government under the Interim Constitution Ac 
and an attack on the Ministry is an attack or 
Government for purposes of sedition under the 
Newspapers Act and S. 117. Travancore Pena 
Code. Rama Kurup v. U. S. of Travancore 
Cochm 1949 Ker LT 27: 1949 TCLR 190: 51 
Cri LJ 1538: AIR 1950 Trav-Co 83 (92, 93) (Pt El 
(Pm 19, 20) (FB). 1 

[Vol. 12.] Fn.D. 45. 


4. Sub-section (1), CL (f). 

0 -s. 4 (1) (f) — Newspaper article advocat¬ 

ing revolution. 

Where an article in a newspaper slates that 
the working class and the toiling masses can 
get hold of power through the path of revolu 
lion, the revolution preached is nol necessarily 
a violent revolution, it is open to a writer to 
suggest that the ordinary revolutionary method is 
cither loo slow or not adequate to achieve a 
particular purpose and that purpose can only be 
achieved bv a revolution. But bv advocating re 
volution, it does not necessarily follow that he 
is advocating a type of revolution which would 
come within the mischief of S. 4 (It (f). 62 
Bom LR 275: 51 Cri LJ 829: 1950 Bom Cri Cos 
1G4: AIR 1950 Bom 210 (212) (Pt B) (Pr 7) 
(SB). 

0 -S. 4 ( 1 ) (f) — Editor asking readers in 

strong language lo eliminate bad influence ex- 
idling in country does not necessarily come with¬ 
in mischief of Act. 52 Bom LB 275: 61 Cri LJ 
829: 1950 Bom Cri Cas 164: AIR 1950 Bom 210 
(213) (Pt C) (Pr 8) (SB). 

• -S. 4 (1) (f) — Parly placing Its communist 

views before people — Court, If can Interfere. 

In democracy it is essential that the masses 
should be politically educated, and they are eiy 
tilled lo know the pros and cons of every politi- 
cal system and every political ideology. And so 
long as il is legal for a particular party to place 
its views and its principles before the people, 
there is nothing in law to prevent the Communists 
from carrying on propaganda with regard to 
their own philosophy and to extol its own ideo¬ 
logy as against the Socialist or Congress ideo- 
logics. Manohar Dnmodnr Palil v. Government 
of Bombay. 52 Bom LR 275: 51 Cri U 829: 
1050 Bom Cri Cas 1G-4: AIR 1050 Bom 210 (212, 
213) (Pt D) (Prs 5, 9) (SB). 

5. Sub-section (1), CL (h) 

• -S. 4 (1) (h) — Non-Bengalis, whether a 

class'. 

In order that persons should form a class there 
must he a number of common attributes which 
bind them together to form a kind of unit. 

Non-Bengalis can onlv be said lo have one 
common attribute and that of a negative chara¬ 
cter. namely, that they are nol Bengalis. They 
are an indeterminate body having no common 
characteristics of race, religion or language and 
cannot he described ns a ‘class' within the 
meaning of S. 4 (l) (h). Press (Emergency 
Powers) Act. In the matter of Paschim Banga 
Patrika. ILR (1951) 1 Cal 235 (SB). 

® S# 4 (1) (h) and Expin. (4) — Article con¬ 
taining attack on Brahninnlsm — If offensive. 

In deciding whether a newspaper did or did 
not contain nnv words of the nature described 
in S. 4 (1) (h). the Court should consider the 
writing as a whole in a fair, free and liberal 
spirit, without attaching undue weight to isolat¬ 
ed passages, senlenccs or phrases. The Court 
should gather the general effect which the whole 
composition is likely to produce upon persons 
who may be normally expected to read the news¬ 
paper in question. Flamboyant and exaggerated 
language and violence of expression ought to be 
certainly taken into account, but they can never 
be conclusive in determining whether the writing 

ns a whole falls within the ambit of the enact¬ 
ment. 

The Court is not concerned with the tenability 
of the opinions expressed bv the writer of the of 
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fending article. In all controversial matters, there 
is bound to be two opposing opinions and it is 
not the province of the Court to examine the 
soundness or otherwise of the reasons which the 
writer may give in support of a particular view. 
The only question is to find out if there is any¬ 
thing in the article which lends directly or in¬ 
directly to promote feelings of enmity and 
hatred between different classes. 

When a writer sets out to ventilate the 
grievances of a class or community there is ex 
necessitiae a likelihood of criticising adversely the 
action of the class or community which is al¬ 
leged to have an unfair advantage. In all such 
cases it would be wrong to say that writing 
which ventilates the grievances of a particular 
class or community would fall within the mis¬ 
chief of the enactment. 

Enmity and hatred are strong words. In a 
world of conflicting claims, it would be mani¬ 
festly unfair to characterise even* expression of 
dissatisfaction and every ventilation of grievances 
as tending to the promotion of enmity and 
hatred. To point out facts and circumstances to 
serve as an incentive to unity among the mem¬ 
bers of one class is not to create hatred or enmity 
between classes. 

As the security provisions of the Press Act are 
in a sence penal, the benefit of the doubt, if 
there is any, should always be given to the per- 
son against whom action is taken. 

One of the articles in question contained an 
attack on a group composed of Brahmins within 
the Congress Party, for their alleged unreasonable 
opposition to the election of a non Brahmin can 
didate as the leader of the Congress Legislative 
Party. 

The other article, which was a dissertation on 
communalism, contained an attack on the system 
of Brahminism, which according to the writer, 
had led to the superior position in society of the 
Brahmins. Nowhere in the article did the writer 
say that the Brahmins of the present day had 
actually done anything. His complaint was that 
the system had in the last several thousand years 
spread and struck root. The writer stated that he 
had no hatred against the Brahmins as indivi. 
duals but pleaded that it was the system which 
should be destroyed. There was no incitement 
anywhere of he non-Brahmins to act in any 
inimical way or to inspire them with hatred 
against the Brahmins. According to the writer, 
the only way of destroying the svstem was for 
the majority community to cast off their in¬ 
feriority complex and to cultivate unity, disci¬ 
pline and self-respect: 

Held, that first article contained no attack on 
the entire community of the Brahmins, and could 
not bfc described as tending directly or indirectly 
to promote enmity and hatred between Brahmins 
and non-Brahmins in general. The second article 
contained no imputation upon the Brahmins. 
There was no language to excite or contempt 
of persons. Explanation 4 covered the case in 
question. The articles, therefore, did not contain 
words of the nature described in S. 4 (1) fh). 
In the matter of Dravidanadu. 63 Mad LW 633: 
(1950) 2 Mad U 189: 1950 Mad WN 861: 1950 
Mad WN (Crl) 265: ILR (1051) Mad 8: AIR 
1950 Mad 742 (743 to 746) (Prs 3, 6, 8, 9, 11, 12, 
14) (FB). 

•-S. 4 (1) (h) — If ultra vires — Constitu¬ 

tion of India, Arts. 13, 19. 

(Per Khosla and Harnam Singh JJ; Kapur J. 
Dissenting): Section 4 (1) (h) of the Press Acl 
is a law restricting freedom of speech and ex¬ 
pression guaranteed by Article 19 (1) (a) of the 


Constitution. Since Section 4 ( 1 , (h) makes no 
reference to undermining the security 0 f the 
Slate or tending to overthrow it and covers publi- 
cations which do not undermine the security of 
the State or tend to overthrow it, it cannot be 
said that it is directed solely for that purpose 
The possibility of its being applied for purposes 
not sanctioned by the Constitution not beine 
ruled out, it falls outside the scope of authorised 
restrictions under Article 19 (2) and therefore is 

Xn cr re , S i/ n p , V ° id Under Arlicle 13 <»)■ AIR 

19d 0 SC 124, Rel .on. 


Per Kapur J. — The test for determining the 
\ aliUity ol an Act is not the possibility of the 
abuse of the power given by law but the present 
application of it. 


Section 4 (1) (h) does not cover cases of mere 
academic discussion. Inciting hatred or enmity be- 
tween the different classes of citizens of India is 
not mere propagation of abstract doctrine but is 
a definite act which must undermine the State 
and as such Section 4 ( 1 ) (h) falls within the 
authorised restrictions under Article 19 (2) and 
is not hit by the Constitution. AIR 1950 SC 124, 
Expl. Amar Nath v. State, 52 Crl LJ 261: AIR 
1951 Pun] 18 (20, 22, 20, 27) (Pt B) (Prs 8, 22. 
46, 49) (SB). 

—S. 4 (1) (b) — Book named 'Now it can be 
told’ narrating some of the events following 
partition of India and describing riots which 
took place in West Punjab in which Muslims 
attacked Sikhs and Hindus — Certain passages 
containing matter hostile to Dominion of Pakis¬ 
tan and also to Muslim League but no aspersions 
cast on Muslim citizens of India — Book held 
did not contain any matter which would promote 
feelings of enmity or hatred between different 
classes of Indian citizens and as such did not 
come within S. 4 (h). Amar Nath v. State, 62 
Crl U 261: AIR 1951 PunJ 18 (20, 22) (Pt D) 
(Prs 9, 27) (SB). 


•-S. 4 (1) (h) —Newspaper articles — State. 

men! therein that one section of community is 
in greater power than another — Statement can¬ 
not be said to create hatred against former -— 
Travancore Newspapers Act (5 of 1101), S. 5 (i) 
(e). Rama Kurup v. U. S. of Travancore-Cochin, 
1949 Ker LT 27: 1949 TCLR 190: 51 Crl U 1536: 
AIR 1950 Trav-Co 83 (95) (Pt H) (Pr 35) (FB). 

6. May Issue a notice In writing. 


0-S. 4 (1)— Requirements of section— State¬ 

ment In notice that all publications contravene 
all clauses of section If sufficient compliance — 
Travancore Newspapers Act (5 of 1101), S. 6 (!)• 

The requirements of Section 5, Travancore 
Newspapers Act, would be satisfied by indicating 
or describing such words which in the opinion of 
Government contravene one or all the several 
provisions of this section. It is not incumbent on 
Government when they issue a notice to J n ^ ,c f n Yj 
with precision the respective articles which fall 
within the mischief of the respective provisions 
of the section and a statement that all the publi¬ 
cations contravene all the several clauses of th 
section is not insufficient compliance with the 
statutory requirements of the sect l™- •• Ka { n T 
Kurup v. U. S. Travancore-Cochin, 1940 Ktr L i 
27: 1949 TCLR 190: 51 Crl LJ 1536: AIR 1950 
Trav-Co 83 (84) (PI A) (Pr 2) (FB). 

7. Explanation 2. 

•-S. 4 (1), Expls. II and III — Right to 

criticise Government — Limits — P*p fl l 
fK e S. U 124-A. Expls. II and III - Travancore 
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Newspapers Acl (5 of 1101), S. 5 (I) — Travan- 
core Penal Code, S. 117, Expls. If and III. 

The law recognises a certain amount of liberty 
in the citizen to criticise Government with refer- 
ence to its measures but it was at no lime consi¬ 
dered to be unlimited. One rule which guarantees 
liberty is to construe the articles in a liberal 
spirit and not to over-emphasizc any word here or 
there. The Court will then consider whether there 
was any deliberate transgression of the limits 
which the law imposes. Rama Kurup v. U. S. 
Travancore-Cochin, 1949 Ker LT 27: 1949 TCLR 
190: 51 Crl U 1536: AIR 1950 Trav-Co 83 (93) 
(Pt G) (Pr 21) (FB). 

8. Power of High Court to Issue writ. 


•-S. 4 (1) (a) and (d) — If Invalid as 

affecting fundamental rights under Art. 19 (1) of 
the Constitution — Power and jurisdiction of 
High Court to Issue writs to persons living out¬ 
side ill original Jurisdiction — Constitution of 
India (1950), Arts. 19 (1) and (2) and 220. 

Section 4 (1) |d) of the Press (Emergency 
Powers) Act has to be held ultra vires the funda¬ 
mental rights conferred under Article 19 (1) of 
the Constitution. S. 4 (1) (d) cannot be claimed 
lo be consistent with the Constitution, nor could 
it be said that S. 4 (1) (d) is saved bv the reser¬ 
vations relating to permissive legislation con¬ 
templated by Article 19 (2) of the Constitution. 

Freedom of speech and expression in Art. 19 
(1) of the Constitution would include the liberty 
to propagate not only one’s own views but also 
the right to print matters which are not one's 
own but have either been borrowed from some¬ 
one else or are printed under the direction of 
that person. (19501 SCJ 418; (1950) 2 MLJ 390 
and (1950) SCJ 428; (1950) 2 MLJ 431, Followed. 

Govinda Menon, J.I do not think that Sec¬ 
tion 4 ( 1 ) (a) of the Press (Emergency Powers) 
Act can be held to be ultra vires in a case where 
the incitement in question is intended to over¬ 
throw by force the State and undermine its 
security. 

Panchapagesa Saslri, J.As Section 4 (1) (a) 
stands at present it cannot be regarded os con¬ 
stitutionally valid as it conflicts with Art. 19 (J) 
(a) of the Constitution. 

Basheer Ahmed Sayeed. J.Sections 3 (3) 
and 4 (1) (a) of the Act are not repugnant of 
inconsistent with the Constitution but are saved 
bv reservations contained in Article 19 (2) of the 
Constitution, assuming at the same time that, by 
reason of the exercise of the powers vested in 
the State Government under Section 3 (3) the 
right of ‘freedom of speech and expression 
guaranteed bv Article 19 (1) (a) is sought to be 
curtailed or abridged''. 


Held (by the full Court): The High Court ha 
both the power and jurisdiction to issue the writ 
specified in Article 220 of the Constitution no 
on y within the limits of its original jurisdiclioi 
but throughout the territories of the Madras State 
T«? lv ^ sa ,.% nl v - The Slale of Madras, 64 Mat 

JJ 051 ! 1 Mnd U 116: AIR 1051 Mad 71 
(73, 78, 83, 01) (Pt C) (Prs 6, 17, 27, 46) (SB). 


SECTION 7 


L%iv u ,lr< * - " 

The Press Act deals with dangerous utterance 
and provision is made for demanding sccurit 
from publishers who are likely to indulge in sue 

1 13 / ,eRlslntlon touching ver 
closely sedition and matters of that kind and Sec 


tion 7 (1), Press (Emergency Powers) Act requir¬ 
ing security falls within Cl. (2) of Art. 19 of the 
Constitution and therefore is not ultra vires. 65 
Cal WN 139: 52 Cri LJ 458 (1): AIR 1951 Cal 
36 (36) (Pr 4) (DB). 

• -S. 7 (1) — Section, if void under Art. 13 

(1) of Constitution — Constitution of India, Arti¬ 
cles 13 (1) and 19 (1) (a). 

• Section 7 (1) does not lay down any condition 
within the ambit of which the District Magis¬ 
trate may exercise the power to require security 
to be furnished. This power is consequently an 
unlimited restriction on the fundamental rights. 
The section is, therefore, requgnant to Article 19 
(1) (a) of the Conslitution and has become void 
under Article 13 (1) after coming into force of 
the Constitution. Bhanusankar v. State, 1952 Crl 
LJ 937: AIR 1952 Sau 57 (59) (Pr* 7, 8) (FB). 

SECTION 8 

• -S. 8 (1) — Service of notice on publisher. 

Section 8 (1) requires the Provincial Govern- 
men! to sene notice of the intention to forfeit the 
deposit not on the publisher of the paper at the 
time when the notice is served, but on the person 
who was the publisher at the time the offending 
article was written. If this were not so, it would 
be possible for a publisher to avoid forfeiture of 
a deposit bv ceasing to publish immediately after 
writing a most scathing, unjust and seditious arti¬ 
cle. In the matter of "Saplaha”. 64 Cal WN 334: 
ILR (1951) 1 Cal 1: AIR 1950 Cal 444 (452) 
(PI F) (Pr 38) (SB). 


SECTION 15 


-Si. 16, 18 — Scope — 11 offendf Art, 19 ol 

the Constitution — (Constitution of India, Art!, 
cles 19 (1) (a) and 19 (2) (Before and aft*r 
amendment) ). 

Sections 15 and 18 of Act 23 of 1931 provide 
for the obtaining of a permit by every person 
who wants to publish any news-sheet and for 
punishment for making, selling, distributing and 
keeping for sale, distribution, etc., any unauth. 
orised news-sheet. This is prior restraint or 
censorship on the publication of news-sheets and 
amounts to an infringement of the freedom of 
speech and expression guaranteed under Art. 19 
r (a) - Th « Provisions would, therefore, be valid 
after the 26th January, 1950, only if they ar? 
covered by the saving clause in Art. 19 (2) 

Ihe law that is saved bv Article 19 (2) is one 
that relates exclusively, or at least principally, to 
any of the matters specified therein. The object 

fir fhV{T Cned is , s ' n,cd 10 b <* 1,0 P r °vide 
[,rLl h U . cr r C0 .u ,ro1 . of lhe prcss - Thus the ex¬ 
press obicct of the Act has nothing to do with 
the secimlv of the State. Besides, it is onl V ono 
of the several obiccls to be achieved bv the Act 

imnnnn '! '* b ?- said ,hat *he object behind the 
impugned provisions was to control matters 
which mav undermine the security of or tend to 
overthrow, the State, they cannot be said to 

[o’* nnf Uch ,( na ‘, ,ers - J he im P u Rned Ss. 16 and 
ih. k- .• C0 " Rned t0 documents containing onlv 
the objectionable matters, but govern all news* 
sheets regardless of their contents. Merely be- 

Zll l5 e y n P p,y ,0 011 news-sheets "including 
those containing matters which undermine he 

“ curi y of or tend to overthrow the State, they 

he nn s° cu b rUv Sn, e.c’ 0 /nd"'* ,0 ™ t,ers und *™S 
21 cY ' " i? od n F e not sav ed bv Art. 19 

l- 1950 hC ee l0ns hove thus become void on 26- 

Furlher the impugned provisions are not even 
covered bv the Amendment in Article 19 (2). It 
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cannot be said that the restrictions imposed by 
the sections are reasonable, because Section 15 
conters absolute discretion to the District Magis¬ 
trate to grant or refuse permit to anyone and 
there is absolutely nothing to guide him in his 
discretion. Another reason is that the section does 
not require the District Magistrate to give any 
reason for his order and no judicial review is 
provided against it. Therefore, the amendment in* 
Article 19 (2) docs not help and does not save 
the Act from becoming void under Article 13. 
Case-law referred. 1954 All WR (HC) 334: 1954 
Cr LJ 1212: AIR 1954 All 562 (568) (Pt B) (Pr 
12) (DB). 

-S. 15 — Constitution of India, Art. 13 — 

Invalidity of part of law — EITect — Article 13 
(1) does contemplate the judging of the constitu¬ 
tionality of an enactment in parts. If there is 
inconsistency, the law is void only to the extent 
of such inconsistency; the other law remains 
intact. The constitutionality of Ss. 15 and 18 of 
the Press (Emergency Law) Act, 1931 did not 
depend upon the constitutionality of the other 
provisions as the section formed a separate 
Part of the Act. See Constitution of India, Arti¬ 
cle 13. AIR 1954 All 562 (DB). 

-Ss, 15, 18 — Possession of unauthorised 

news-sheets on 11-6-50 — Conviction under Sec¬ 
tion 18 on 23-2-1951 — Validity — (Constitution 
of India, Arts. 19, 20). 

Sections 15 and 18 of the Act became void on 
26-1-50 as infringing provisions of Articles 19 (1) 
(a) and 14 and not being saved by the provisions 
in Article 19 (2), either before or after the 
amendment, the accused committed no offence by 
having in his possession the news-sheets on 11- 
6-1950. Even if the impugned provisions were 
valid by virtue of the amendment to Art. .19, the 
applicant could not be convicted for doing the 
act before the Article was amended. As there is 
nothing in the amendment to suggest that Arti¬ 
cle 20 was not to apply or that a person could 
be convicted for violating an Act that had actually 
become void but is now deemed not to have be¬ 
come void. It is a well-known principle that no 
greater retrospective effect should be given to an 
Act than is warranted by its language. 1954 All 
WR (HC) 334: 1954 Cr LJ 1212: AIR 1954 All 
562 (567, 570) (Pt F) (Prs 9, 10 , 15) (DB). 

-Ss. 15, 18 — Validity — (Constitution of 

India, Art. (14). 

It is not necessary that the legislature should 
have intention to deny the equal protection of the 
law. Even if this denial results from or arises on 
the express terms of the statute itself, it.is void 
and if a selection is left to absolute and un¬ 
fettered discretion of the executive Government 
with nothing to guide or control its action, it is 
arbitrary selection. AIR 1952 SC 75; 1952 SCJ 55, 
Rel. on. 

Sections 15 and 18 of the Act contravened Arti- 
cel 14 of the Constitution as they divided the 
public into two classes, one of persons who 
could publish news-sheets without being liable 
to be punished and the other or others who could 
not publish news-sheets without such liability. 
Section 15 itself brought into existence those two 
classes by directing District Magistrates to per¬ 
mit some persons to publish news-sheets. There 
was nothing to guide the District Magistrates in 
putting persons in one class or the other. The 
consequence was that some persons became liable 
to be punished for doing an act for which others 
were not liable. There was thus a denial of the 
equal protection of laws brought into existence 
by these provisions and hence they are void 


under Article 14. Case-law referred. 1954 AH WR 
(HC) 334: 1954 Cr LJ 1212: AIR 1954 All 562 
(569) (Pt G) (Pr 13) (DB). 

SECTION 18 


-S. 18 (1) — Proceedings instituted under 


before the commencement of the Constitution of 
India — If can be proceeded with after the Con¬ 
stitution came into force. See Constitution of 
India (1950), Art. 13 (1). 52 Cri LJ 860: AIR 1951 
SC 128. 

-S. 18 (1) — Search without warrant under 

Section 16 (2) — Conviction on search report 
can be ordered. 

Even though search and seizure without a 
search warrant are illegal and a Magistrate can- 
not pass a forfeiture order on report of such 
search, he is not prevented from passing an 
order of conviction on report of such search. 
AIR 1926 All 188, Rel. on; AIR 1933 Cal 792, 
Expl. 51 Cri U 499: AIR 1950 Ajmer 15 (1) (15) 
(Pr 4). 

-S. 18 — Possession of unauthorised news- 


sheets on 11-6-50 — No offence — Conviction 
under Section 18 of the Press Act, 1931, on 23-2- 
1951 — Not valid. See Press (Emergency Powers) 
Act (1931), S. 15. 1954 Cri LJ 1212: AIR 1954 All 
562. 

-Ss. 18 and 15 — Validity — Sections 15 and 

18 of the Act contravened Article 14 of the Con¬ 
stitution as they divided the public into two 
classes. The consequence was that some persons 
became liable to be punished for doing an act 
for which others were not liable. There was thus 
a denial of the equal protection of laws brought 
into cxistancc by these provisions and hence they 
arc void under Article 14 — Constitution of 
India, Article 14. See Press (Emergency Powers) 
Act (23 of 1931), S. 15. AIR 1954 All 562 (DB). 

•-S. 18 (1) —General Clauses Act — Appli¬ 

cability — Section 6 if applies to laws which 
have become void by reason of their being in¬ 
consistent with Part III of Constitution — Pro¬ 
secution under, started prior to Constitution is 
not affected by reason of Section 18 (1) becom¬ 
ing void under Article 13 (1) of Constitution c 
Constitution of India. Arts. 13 (1). 367, 395. See 
General Clauses Act (1897), S. 6. 52 Cri LJ 30. 
AIR 1951 Bom 188 (FB). 

-S. 18 — Contents of pamphlet in the form 


-.3. IO - UUi*»vnw - -»- t — ■ * . 

>f novel items of information to be regarded as 
uch bv the ordinary readers — Pamphlet is a 
icws-sheet within S. 2 (6) - Publication of such 
inmphlct without the previous sanction rcqu'rcu 
,v Section 15 would constitute an ofTcncc undcr 
Section 18 HI of the Act. See Press <Emcn>cn 
>owcrs) Act (1931). S. 2 (6) 1950-51 Cri LJ 

1230: AIR 1053 Bom 240 (DB). 

-Ss. 18 and 4 (1) (d) - Prosecution lor publi¬ 
cation and distribution of .inaulhorlsed pamphle 

- Prosecution has to prove that P®®P h,e 4 l J! 
ipws sheet containing mailer covered by * m 
d) -Scope of S. 4 Cl) (d) - Intention to cause 
mtred and contempt not necessary Actual 
fleet of words enough. 

In a prosecution under S. 18 for publication and 
lislribution of an unauthorised pamphlet, the 
.roseculion need only prove that « document 
ither than a newspaper has been intentionally 
nade and published and that it contoins either 
mblished news or comments on published news or 
inv matter described in sub-section (1 of S. 4, 
without obtaining the necessary permission of the 
ilngistrate under Section 15. The main point 
vhich falls to be determined is whether the 
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matters contained in the pamphlet will fall within 
the purview of Section 4 (l| (d) and whether the 
pamphlet will constitute an unauthorised ‘news- 
sheet'. And while determining this fact it is to 
be noted that sub-section (11 (cl) of S. 4 does not 
mention anything about the intention or motive 
in publishing such words, etc., but simply says 
that the document in question should contain 
words, signs or visible representations which tend 
directly or indirectly to bring into hatred or con¬ 
tempt the Government established bv law. Thus, 
it is the effect of the contents of the document, 
the objective aspect, that is covered bv S. 4 (I) 
fd), and not the intention or motive or the sub¬ 
jective aspect or the mens rea in uttering or 
publishing those words. 

(Decisions as to what constitutes "sedition’’ 
held not applicable on this point). 

In this case, the accused was prosecuted in 
respect of a certain pamphlet in which he 
attacked the Congress Governments in the 
country. He contended that his object was not 
to bring the Government into hatred ond con. 
tempt but to bring about a reform of the Con¬ 
gress organization by making Congressmen think 
deeply over the principles and policies of 
Mahatma Gandhi. It was held that the motive or 
intention of the accused was immaterial. 


0-Ss. 23 and 24 —■ Application under S. 23 

before a Special Bench constituteil under S. 24- 
Special Bench has no jurisdiction lo consider 
the question as lo validity of Section 4. See 
Press (Emergency Powers) Act (23 of 1931), Sec¬ 
tion 24. AIR 1951 Mad 70 (SB). 

•-Ss. 23 and 4 (1) — Notice specifying that 

t he offending pamphlet was of the nature 
described in Cl. (a) to S. 4 (I) — Objection in 
notice referring to entire pamphlet and not t<' 
any particular words or passages used — Court 
has power under Section 23 lo enquire whether 
the offending pamphlet comes under any other 
clause of Section 4 (1) even though it is not 
mentioned in the notice — Defect in frame of 
nolire of such character is of no consequence 
See Press (Emergency Powers) Act (1931). S. 4 
( 1 ). 52 Cri LJ 309: AIR 1951 Pat 12 (SB). 

[Reversed on another point in AIR 1952 SC 
329.1 

9 -S. 23 — Where the order under Section 19 

Press (Emergency Powers) Act was notified in 
the Bihar Gazette before the Constitution of India 
came into force, the validity of the order cannol 
be called into question with reference to a higher 
right granted to a citizen of the Indian Union 
bv the Constitution. Sec Constitution of India 
Art. 13. 52 Crl LJ 799: AIR 1951 Pat 75 (SB), 


Politicians exceeding the limits laid down bv 
the law take the risk of being convicted for 
offences under the law, as they have been all 
through the ages. Nor can they ask Courts deal¬ 
ing with a particular pamphlet under S. 18 to 
read all their prior pamphlets to see the purity 
of their motives and their burning desire to re¬ 
form the Government of the land. 02 Mad LW 
588: (1949) 2 Mnd LJ 300: 51 Crl LJ 241: 1949 
Mad WN 834: AIR 1950 Mad 27 (28, 20) (Prs 4, 

SECTION 19 

9 -S. 10 — Notification under — Statement 

of grounds. 

All that Section 19 requires is that the noti¬ 
fication must stale the grounds upon which the 
order of forfeiture is based and it is sufficient 
compliance with this requirement if the relevant 
clause of Section 4 (I) is mentioned in this case. 
Section 4 (1) (h), so that upon n reference lo it. 
at once becomes clear why the notification order¬ 
ing the forfeiture of the book was issued. It is 
not necessary to set out in full the reasons and 
the grounds for making an order under S 19 
Amnr Nath v. State, 52 Crl LJ 201: AIR 1051 
PunJ 18 (10) (PI A) (Pr 0) (SB). 

SECTION 23 

9 S. 23 -- Madhya Bharat Press (Emergency 
Powers) Ac! (00 of 1950), S. 24 (1) — Order for 
deposit of security under Section 3 (3) — Appln. 
under S. 24 ( 1 ) — Maintainability. 

Under S. 24 (1) the High Court has been given 
the power of setting aside any order passed by 
the Government on the footing that a certain 
arbele or publication comes wilhin the mischief 
of Section 4 (1) whether it is merely of demand¬ 
ing security under Section 3 (3) or under S. 7 

a * or J l ? .? f f ? rfci < u rc under Sections 4, 6, 8. 
f 0 or 20 of the Act, if the High Court is of the 
opinion that the article or the publication does 
not contain words of the nature described in Scc- 
i ,0l L 4 m n * : Consef I u ^t ,v an application under 
?• 24 J: 1 ,S m . n, ntamable against an order 
demanding security under S. 3 (3) from the 

f f cc P* r of « Press Ram Daval Singh v. State of 

CPt B) a (Pr h 9HSB). R 1051 Madh Bh ° 1,6 (,,7 > 


SECTION 24 

#-Ss. 24, 23 — Special Bench — Jurisdiction 

of — Question as to validity of S. 4 — If can be 
raised. 

Per Panchapagesa Sastri J. — In an applica¬ 
tion under Section 23 praying that certain orders 
demanding security might be quashed, the juris- 
diction of the Special Bench constituted under 
Section 24 is limited to a consideration of the 
question whether the extracts complained of did 
not fall within the scope of Section 4 (1) and 
the Court has no jurisdiction to consider the 
question of the constitutionality of Section 4 of 
the Act. Srinivasa Bhat v. State of Madras, 04 
Mad LW 82: (1051) 1 Mad U 115: AIR 1951 Mad 
70 (73) (Pt F) (Pr 7) (SB). 

SECTION 28 

® S. 28 — Service of notice by affixing o 
copy on press — Copy of offending pamphlet 
mentioned in schedule lo notice not attached to 
copy of notice — Omission does not affect vali- 
dity of notice itself - Irregularity, if any. does 
no| vitiate legality of order demanding security 
when there is no prejudice from such omission. 

S in h Pnr! i >rcss * 62 CrI U 309: 30 Pat 

3| : A!R 1951 Pnl 12 (131 (Pt A) (Pr 5) (SB). 

inmrsed on nnolher point in AIR 1052 SC 


329.1 


PRESS (OBJECTIONABLE MATTER) ACT 
(50 of 1051) 

PREAMBLE 

i Pennl Wc S. 292 - Section 292 is 
MntlcT S V mo^ C< 1 bv ,„ Prcss (Objectionnblc 
(1897) Wi 7. ( Goncrnl Clauses Act 

- llnlnrni 6 . (C ? n ; ll,u "on of India. Art. 254) 

&‘u'i.M. % r?k : M 

SECTION 1 

andic) 1 p ,n , d t n - Ar, f 5 ' »* HI M 

IK), t.) and (6) — Provisions of Press (Ob 
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jectionable Matter) Act — Provisions are in in¬ 
terests of decency and morality — Provisions 
are reasonable restrictions in interests of general 

nD I i‘«H eC i. C ? nslilulion of ,ndia * Art. 19 (1) (a). 

AIR 1955 Mad 498 (DB). 

SECTION 2 

7 j ^ 3 and ** — Dismissal of applica¬ 
tion filed by Commissioner of Police under Sec- 
tion 4 — Right to prefer appeal — Competent 
authority is the Commissioner of Police and no 
additional power was required to be conferred 
upon him by another notification. Sec Press (Ob¬ 
jectionable Matter) Act (1951), S. 23. 1936 Crl 
LJ 864: AIR 1956 Bom 447 (DB). 

SECTION 3 

S. 3 (v) — Complaint under — Previous 

detention and release under Preventive Detention 
Act for publishing an article — Complaint under 
Section 3 (v), 4 and 7 read with S. 16 of the Press 
(Objectionable Matter) Act that the editor should 
furnish security — Objection that it was punish¬ 
ment for same offence — Held, there was neither 
prosecution nor punishment for writing the arti¬ 
cle when he was detained — Therefore Art. 20 
of the Constitution was not contravened for 
same offence. See Constitution of India, Art. 20 
(2). 1054 Cr U 549: AIR 1954 Ajmer 19. 

- S. 3 (v) — Validity —- (Constitution of 

India, Arts. 13 and 19). 

The matter for anything which promotes 
feelings of enmity or hatred between different 
sections of the people of India something which 
is likely to affect the interests of public order in 
asmuch as it may lead to a riot, commotion or 
commission of other offences. Section 3 (v), 
therefore does not offend Article 19 (1) (a) as 
it is saved by Clause (2) of the Article. The sec¬ 
tion is therefore not ultra vires the Constitution 
and void under Art. 13. 1954 AMLJ 74: 1954 Cr 
LJ 549: AIR 1954 Ajmer 19 (20) (Pt A) (Pr 4). 

—I — S. 3 —‘With a view to their removal—Words 
pointing out matters which are producing or 
have a tendency to produce feelings of enmity or 
hatred are not to be deemed objectionable mat¬ 
ters as this pointing out of the matters is done 
with a view to their removal. 1954 AM LJ 74: 
1954 Cr LJ 549: AIR 1954 Ajmer 19 (21) (Pt E) 
(Pr 0 ). 

-S. 3 (v) — Applicability. 

The article in paper which amounted to virtual 
Incitement to Hindus to act as Balochis were 
acting in Baluchistan amounted to an ‘objection¬ 
able matter'. 1954 Crl U 549: 1954 AMLJ 74: 
AIR 1954 Ajmer 19 (21) (Pt G) (Pr 12). 

-S. 3, Expl. I — Objectionable matter — 

Meaning — Criticism of Government policy — 
Offence. 

Explanation I appended to S. 3 makes it clear 
that criticism of any policy or administrative 
notice of the Government, if done with a view 
to obtain an alteration of the policy or a redress 
by lawful means, does not amount to an ‘objec 
tionable matter' within the meaning of S. 3. 
Where the main purpose of the writer of an arti¬ 
cle in a newspaper was to disapprove the con¬ 
duct of the Government and of the police auth¬ 
orities in acting in an alleged high-handed manner 
and there was nothing in the words to suggest 
an incitement or encouragement to violence or 
promotion of feelings of enmitv, the article can¬ 
not be held to be an "objectionable matter 
within the meaning of S. 3. 1958 Crl LJ 7: 
AIR 1958 All 29 (29) (PI A) (Pr 1). 


S. 3 — Duty of prosecuting agency. 

If a person is charged of having published ‘oh- 
icctionable matter it is the duty of the com¬ 
plainant or the prosecution agency to indicate 
clearly the matter alleged to be ‘objectionable 

matter so that he may be able to explain the 

matter or show the circumstances under which 

IakoH* ?' r i t l en as a,so ,he possible effects of it 

1958 Crl LJ 7: AIR 1958 All 29 (30) (Pt fij 
(Pr 2). 

•— s - 3 (v) — ‘Capitalist* and ‘Capitalism’. 

I he words capitalism or capitalist* do not 
denote any determinate section of people so as 
to attach the application of Cl. (v) of S. 3 to such 
cases. (Section 3 (v) held had no application 

to the case). AIR 1949 EP 305 (SB); AIR 1951 

Pat 12 (SB), Rel. on. Gopal Das v. State ol 
^ nm - 1954 Crl U 1570: ILR (1954) Assam 
399: AIR 1954 Assam 193 (197) (Pt B) (Pr 7) 
(SB). 

®-S. 3 — Explanations — Principle of - 

Advocacy of revolution for removal of ndmlnls- 
trative Ills — Article has to be read as whole. 

The underlying principle of the Explanations 
is that the document has to be freely and fairly 
construed and mere criticism of a particular 
svstem or policy or administrative measure, even 
if couched in harsh, exaggerated or indiscreet 
language, should not be held to be objectionable 
unless it definitelv incites or is likely to lead to 
violence. To see if the document is offensive, as 
such, one has to read the document as a whole. 
The Courts, in a case of this kind, have to put 
themselves, as far as possible, in the place of a 
jury and to take a broad view without refining 
overmuch any particular words or phrases used 
in the document. The Court should in every such 
case consider the book or newspaper article as 
a whole and in a fair, free and liberal spirit, not 
dwelling too much upon isolated passages oi 
upon a strong word here and there which may 
be qualified by the context, but endeavouring to 
gather the general effect which the whole com¬ 
position is likelv to produce on the mind of the 
reader. 

There is nothing in law to prevent a particular 
oartv in placing its philosophy and programme 
before the public, so long as it does not directly 
or indirectly incite violence or subversion of the 
Government established bv law. A party may 
even criticise the machinery of the State, may 
suggest that the old State machine is bound by 
thousands of threads to the bourgeois and per¬ 
meated through and through with routine and 
inertia and, therefore, that machine has to be 
destroyed and replaced by a new one. This need 
not necessarily lead to the inference that the 
author advocates violent revolution. 

The word ‘revolution’ itself need not be a 
bugbear in the present age and conjure up all 
those hideous images of blood and carnage in 
the mind with which it was wont to be associat- 
ed earlier. With the advance of political know¬ 
ledge and consciousness, revolution may mean 
nothing than a rapid and radical change of ideas 
and ideals necessitating reorientation of ho 
society, polity and the State machinery on the 
lines of those changes. All this may come aboul 
without resort to violence. 

Held, on consideration of the book as a whole 
that it did not fall within definition of objec¬ 
tionable matter’ under S. 3 (1). that the bookie 
was mere thesis on the virtues of socialism. It 
sought to analyse the various evils of society, 
attributed all those evils to capitalistic exploita- 
lion and suggested that the only panacea was 
socialism. It, therefore, placed for the introduc- 
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lion of socialism with the utmost speed and ex¬ 
pedition and thus advocated an all-round revolu¬ 
tion in the country. There was nothing either 
directly or indirectly to indicate that this revolu¬ 
tion must be brought about bv violent means. 
Many of the criticisms which were levelled 
against the prevailing conditions of society and 
politics at the time when the booklet first came 
into being had been out dated and that it was 
impossible to find fault with the discussions in 
the book on the ground that Ihov did or were 
likelv to incite or encourage violence and that 
much of the erilioism of administration was 
saved by the explanation to the section. AIR 
1950 Bom 210 (SB), Ref. Gopal Das v. Slate 
of Assam, 1954 Cr LJ 1570: ILR (1954) Assam 
399: AIR 1954 Assam 193 (197, 200, 201) (Pt C) 
(Prs 7, 9, 11) (SB). 

-S. 3 — Scope — Mailer lo be considered. 

In ascertaining the scope of S. 3, two con¬ 
siderations arise. The first is the freedom of the 
press and the other is the limits within which 
the freedom of the press may be allowed to be 
enjoyed. These two considerations arc set out 
in the section and the explanations attached to 
the section. I960 Crl LJ 704: ILR (1956) Bom 
305: 58 Bom LR 75: AIR 1956 Bom 357 (358) 
(Pt A) (Pr 6) (DB). 

-S. 3 (v) — Scope — Principles. 

In considering the question whether a given 
article comes under S. 3 (v) in the first place, 
one has to read the writing quietly and atten- 
lively. The writing is lo be read as a whole 
and not merely isolated passages here and there. 
It is not right to pick up a strong ex¬ 

pression here and a strong expression there. 
The general tenor and the drift of the 

writing is to be considered. The Court, is nol 
concerned with the correctness or otherwise of 
the views expressed by the writer. AIR 1916 
Bom 9. Rel. on. 1956 Cr U 704: ILR (1956) Bom 
305: 58 Bom LR 76: AIR 1056 Bom 357 (359) 
(PI B) (Pr 8) (DB). 

-S. 3 (v) and Expin. I — Applicability. 

To say lhat the Muslims as community are 
inheritors to the tradeition (Alamgiri traditions! 
of imprisoning fathers, assassinating brothers and 
having immoral intentions towards sister-in-law 
and of betrayals, rapes and lust; to say that it 
would have been an anti-human motherhood, in 
that the wife would have nursed and reared the 
Alamgiri traditions of rapes and betrayals ot 
women with her blood and flesh; and to say that 
for a Hindu women to marry a Muslim was a 
belrayal of womanhood, a betrayal of nation, a 
betrayal of one's self and a betrayal of humani. 
ly are all statements per sc inflamatorv of com- 
munal hatred. To accuse the Muslims as a com¬ 
munity that they detain women in purdah, re¬ 
gard them merely as n thing of enjoyment and 
to characterise the marriage of a Hindu with a 
Muslim as being a marriage which raises a ques¬ 
tion of communal strife and represents as con¬ 
flict between truth and falsehood, good and bad, 
God and Devil, sin and merit, arc statements 
calculated to arouse the passions of the Muslims 
generally and exasperate the Muslim community. 
Statements such as those saying that the wavs 
of the Muslim harem are infernal, lhat Pakistan 
is Papastan (the literal meaning being ‘the abode 
of sin), that the wife had got the dreadful experi¬ 
ence of Islam and would have become the mother 
of unborn generations of 'inconclasts 1 (idol- 
breakers), that the Muslims are a fanatic nation 
of Papastanm, that the flame of Islam was inhe¬ 
rent and that the burning water of Islam had 
been sprinkled upon the Hindu body of the wife 


cannot lead to anv other result, but communal 
tension, hatred and bitterness. 

Held, that the article fell clearly within the 
mischief of S 3. Ci. |v»; ihe article would not 
he protected bv Expln. I to S. 3. 1956 Crl IJ 

704: ILR (1956) Bom 305: 68 Bom LR 75: AIR 
1956 Bom 357 ( 362, 364) (Pt C) (Prs 15, 23) 
(DB). 

-- S. 3 (vl) — Obscene — lest. 

The test of obscenity is this, whether the ten¬ 
dency of the mailer charged as obscene is to 
deprave and corrupt I hose, whose minds are open 
to such immoral influences, and into whose hands 
a publication charged ns obscene may fall. ( 1868 ) 
3 QB 360, Foil. In considering whether a pub¬ 
lication is obscene. Hie class of persons who are 
likely to read such a publication must also be 
taken into consideralion. In applying the test, 
one has also lo consider the effect which the 
hook would produce on an ordinary average per¬ 
son. and not on a person with depraved men¬ 
tality. A publication cannot be said to be ob- 
scene merely because it deals frankly with sex 
mailers, provided of course, that the language 
used is not such ns to excite sensual feelings or 
give rise to thoughts of lust. ILR (1955) Bom 
932: 1956 Cri LJ 206: 57 Bora LR 952: AIR 1956 
Bom 32 (32, 33) (Prs 2, 3) (DB). 

-S. 3 (5) — Validity — Competency of Par¬ 
liament to enact S. 3 (5) — (Constitution of 
India, Art. 246, Sch. VII, List III, Enlry 39). 

Where the question is of the trespass of one 
Legislature upon the powers of another, the pro- 
per approach is to consider the pith and sub¬ 
stance of the legislation. The pith and substance 
of the Press (Objectionable Matter) Act is not 
public order, but is newspapers, books and print¬ 
ing presses." The subject of "newspapers, books 
and printing presses" falls in the Concurrent List 
under Entry 39. All these entries in the differ- 
cnl Lists must be liberally construed and the 
Legislature must be deemed to have the powei 
and the competence not only to legislate with 
regard to these topics but with regard to all 
matters which are subsidiary or ancillary to 
these topics. In declaring a particular matter 
appearing in a newspaper or a book as objec¬ 
tionable matter the Legislature was not dealing 
with ‘public order" but was dealing with ‘news, 
papers and books' and incidentally with ques- 
ions of public order". If a Legislature is legis- 
lating on a topic with regard to which it has 
competence, a mere incidental trespass upon the 
field of another Legislature will not constitute a 
trespass which will make the law passed bv the 
former legislature unconstitutional and even as¬ 
suming that there is some trespass by Parliament 
upon the field of the Stale Legislature, that Ires, 
pass is a very minor trespass, a very incidental 
trespass and does not constitute n real encroach¬ 
ment upon the field reserved for the State Legis. 
lature. The Parliament was, therefore, eompe- 

1 2 iSi e i! wilh lo S. 3 (5). 56 Bom 

WM Cr U 1549: ILR (1954) Bom 1245: 

?DB) 1954 B ° m 608 (51 °’ 6U) (Pt B) (Pps 10J 


Inter* 


— -S. 3 (6) — Objectionable matter • 
pretotlon of. 

The three ‘or's used in Cl. (61 of S. 3 make it 

ahle'mS ’ f . OU T 4 is * inc ' ki "ds of objection- 
! T Ik ,' ncludcd ^ this clause. It may 
Jll h .? h " , s0 ? e ,currilous may be 
nrrLr.K hc ,, "} ,en, '° n of blackmailing the 
.• ab ?? ed - ln 'ty 11 ease - ,he words will be 
rite »nf 1 *. . W j* lin the Act as 'scur. 

thnt « d a f s ’"'.ended for blackmail*, but 
that is no reason for thinking that the Legislature 
intended that anv scurrilous words which are in. 
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tended for blackmail are objectionable matters 
•i n 2 ? scurrilo,,s words not intended for black¬ 
mail The ordinary grammatical meaning of the 
words is that words which are grossly indecent 
are within the definition; words which are 
obscene arc within the definition; and the words 
which are intended for blackmail are within the 
definition of objectionable matters". 1954 Crl 
LJ 1427: 58 CUN 497: ILR (1955) 2 Cal 489: 
4IR 19o4 Cal 488 (489) (Pi A) (Pr 6) (DI5). 

——S. 3 (v) and Expin. 1 — Scope and appllca- 
b lll> — I romoting feeling of enmity between 
different sections of people of India — Suffici¬ 
ency — Intention — Penal Code. S. 153-A. 

In order to determine whether the impugned 
article comes within the mischief of S. 3 (v) it is 
not enough to show that it is likely to promote 
feelings of enmity between different classes of 
people bill the attending circumstances have to 
be established bv the Stale Government so that 
he intention of creating enmity or hatred be. 

Afferent sections can be inferred. AIR 1952 
SC 329. Discussed. AIR 1954 Ajmer 19. Not foil. 

An article headed “the boat of oppression is 
bound to sink was published in an Urdu daily 
newspaper of which the accused was the editor, 
printer and publisher. 

Held, that though the article in question ex. 
presses a disapprobation and criticism of what 
the author considers to be the communalist 
policy or administrative action of the Govern- 
ment in strong words vet this is done with a 
view to obtain its alteration or redress bv lawful 
means; hence, even though the words mav have 
a tendency to produce the feelings of enmitv or 
hatred between the different sections, they can¬ 
not be deemed to be objectionable matter within 
the meaning of S. 3 (v). The investive against 
oppression, the denunciation of evil acts and the 
praise of Right and truth with condemnation 
of communalism. and the statement that the 
Prime Minister disfavours communalism and the 
Muslim should strengthen his hands to end it. 
means clearlv that redress bv lawful means alone 
is sought. There is no incitement to violence in 
the whole article. Thus in this wav the article 
comes under the very words of explanation No. l 
of the Act. and is thus not objectionable. ILR 
(1056) Hyd 228: 1956 Crl LJ 1109: AIR 1950 Hvd 
151 (152, 153) (Prs 5 to 7, 10) (DR). 

——S. 3 (vl) — Scope — (Interpretation of 
Statutes). 

No doubt certain immediate circumstances 
might furnish the reason for a particular piece 
of legislation. Rut on that ground, it is wrong 
to construe the actual language used in the enact¬ 
ment in a restricted manner so ns to confine it 
to those special circumstances. It is not per¬ 
missible to construe a statute so as to confine its 
operation to incidents and circumstances which 
the Legislature is supposed to have contemplated 
that the statute would applv to. 

It cannot, therefore, be said that Cl. (vl) of 
S. 3 does not cover matter which mav ordinari¬ 
ly be held to fall within the categories mentioned 
therein, namely, indecent, obscene etc., but that 
the clause refers onlv to one particular tvpc of 
objectionable matter which concerns, and is dir¬ 
ected against, persons in public life, especially 
holding responsible positions in the Government, 
because the statement of objects and reasons for 
the Bill says that this provision was intended to 
enable the Government to deal with abuse of 
persons in authority. (1955) 2 Mad LJ 106: 68 
Mad LW 426: 1955 Mad WN 469: ILR (1956) 
Mad 161: AIR 1955 Mad 498 (500) (PI D) (Pr 7) 
(DB). 
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S. 3 (vl) — Obscenity — Test. 

The test of obscenity is this: whether the ten- 
denev o! the matter charged as obscenity i s to 
deprave and corrupt those whose minds are open 
to such immoral influences, and into whose hand 

OR Pl Sl Ca r 0 |i ° f ir lhlS . S °, rl u may fa,L (1868 > 3 
QB 360, Foil. If a book has got the effect ol 

inciting libidinous or lustful thoughts, the test 

would he satisfied, though the author or pub 

. 0f . h ^. mieh! no! have intended this 
* 19551 2 Mad U ,(,6: 68 Mad LW 426* 
19.)o Mad WN 469: ILR (1956) Mad 161- AIR 
1955 Mad 498 (501) (P| F) (Pr 10) (DB) 

Ss. 3 (vl) and 11 — No acllon taken In res¬ 
pect of publications of similar nature — Effect. 

Il cannot be contended in defence lo the ac¬ 
tion taken under the Act that other publications 
of a very similar nature arc in circulation with¬ 
out any action being taken bv the State Gov- 
eminent under the Act and that they furnish 
evidence as to the nature of the book in ques¬ 
tion namely, that it does not come within the 
category of S. 3 (vi). 1954 All ER 741. Foil. 
(1055) 2 Mad LJ 106: 68 Mad LW 426: 1955 Mad 
WN 469: ILR (1956) Mad 161: AIR 1955 Mad 
498 (502) (Pt G) (Pr 15) (DB). 

-S. 3 (vl) — Penal Code, S. 292 — 'Obscene' 

— Test — The Press (Objectionable Matter) Act 
(1951) does not provide for punishment for print¬ 
ing and publishing obscene matter hut provides 
only against the repetition of such publication. 
It is preventive in nature regarding objectionable 
matters and not penal. Taking the two Acts to¬ 
gether it cannot he said that S. 292. I. P. C. can- 
nol he read together wilh the 1951 Act. See 
Penal Code (1860), S. 292. 1956 Crl U 415: 

AIR 1956 PunJ 85 (DB). 

-S. 3 — If ultra vires — (Constitution of 

India, Arts. 19 (1) (a) and 19 (2)). 

The definition of objectionable matter under 

5. 3 (vi) of the Act, so far as it includes words 
which mav he grossly indecent, scurrilous or ob 
scene and Ss. 4 and 7 of the Act arc within the 
legislative competence of the Parliament undci 
Cl. (2) of Art. 19 and they embody reasonable 
restrictions on the fundamental right of freedom 
of speech and expression. 6 Snu LR 457: 1954 
Cr LJ 410: AIR 1954 San 28 (30) (Pt A) (Prs 

6, 7) (DB). 

-S. 3 (vl) — ‘Scurrilous’ article. 

Viewing nude pictures of women or nude 
statues mav bv itself be ncilher indecent nor 
obscene for such pictures and statues arc of¬ 
tentimes prized as works of art or are considered 
to have religious significance. But if in its con¬ 
text with other portions of the passage the allega¬ 
tion is held to impute lewdness, lasciviousness, 
luslfulncss or such other moral depravity to the 
Ministers it becomes ‘obscenely abusive* (The 
allegation that the Ministers see films of naked 
women secretly in their residences in the context 
of allegations of similar acts of immorality being 
indulged in is grossly or obscenclv abusive and 
must be construed as scurrilous). 1954 Cr LJ 410: 
6 Snu LB 427: AIR 1954 San 28 (31) (Pi C) 
(Pr 10) (DB). 

SECTION 4 

-S. 4 — Complaint under — Previous deten¬ 
tion and release under Preventive Detention Act 
for publishing an article; —Complolnl undci 
Ss. 3 (vl, 4 and 7 read with S. 10 of the Press 
(Objectionable Matter) Act that the editor should 
furnish security - Objection that it was punish¬ 
ment for same offence — Held — There was 
neither prosecution nor punishment for writing 
the article when he was detained — Therefore 
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PRESS (OBJECTIONABLE 

Art. 20 of the Constitution was not contravened 
— Demand for security was not second puni¬ 
shment for the same offence. Sec Constitution 
of India, Art. 20 (2). AIR 1054 Ajmer 10. 

-Ss. 4, 7 — Evidence. 

In an enquiry under the Act all that the Court 
has to see is not what actual effect the article 
had, but what effect it was ‘likely’ to have in 
the circumstances. 1954 Cr LJ 540: 1954 AMLJ 
74: AIR 1954 Ajmer 19 (21) (PI F) (Pr 10 ). 

-S. 4 — Sufficient grounds. 

Where it was found by the Sessions Judge that 
the article complained of was objectionable 
matter and that the respondent had persisted in 
his course despite warning, the Sessions Judge in 
taking action against him must have been of 
opinion that there were sufficient grounds foi 
demanding security and it was not necessary 
that before demanding security he should have 
specifically recorded the fact that in his opinion 
sufficient grounds existed for taking action. 1054 
Cr U 549: 1954 AMLJ 74: AIR 1054 Ajmer 10 
(21) (PI H) (Pr 13). 

-S. 4 — ‘Is used’ — Interpretation of — 

Dale of application or dale of order In appeal. 

The expression 'is used’ must relate to a lime 
proximate to the time at which the application 
has been preferred. An appeal filed against the 
order is nothing but a rehearing of the applica- 
lion under S. 4. and there is no reason for hold¬ 
ing that the High Court hearing an appeal must 
satisfy itself that at the time when it passes an 
order demanding security llie printing press is 
used for printing or publishing objectionable 
matter. 1956 Crl LJ fi64: 68 Bom LB 295: AIR 
1950 Bom 447 (448) (PI B) (Pr 4) (DB). 


MATTER) ACT (1951), S. 4 

by the publication is so great as to outweigh in 
his judgment the benefit to the country s interest 
bv unrestricted freedom to publish news and 
views, that the Judge can be satisfied that there 
are sufficient grounds for an order to deposit 
security. 

While the Courts of law are not ordinarily 
concerned with the rights or wrongs of the foreign 
policy that has been pursued bv India, they 
should, for finding a correct answer to the above 
question, hear in mind the realities of the situa¬ 
tion in which India finds itself in the interna¬ 
tional field. 

Held, on the facts of the case, that India's own 
interest demanded that publication of the news 
such as Ln this case, should be prevented and 
there were, therefore, sufficient grounds for de¬ 
manding deposit from the publisher. 

(Considering however the circulation of the 
paper and the nature of the objectionable matters 
the amount of security to be deposited was re¬ 
duced from Rs. 5.000 to Rc. 2.000). 1054 Cr LJ 
1427: 58 Cal WN 497: ILR (1955) 2 Cal 489: AIR 
1954 Cal 488 (490) (Pt B) (Prs 9, 11, 14, 16) 
(DB). 

-S. 7 — Security — Interference — Suffici- 

cnev or otherwise of the grounds for taking ac¬ 
tion against the publisher of a newspaper under 
S. 4 and S. 7 is primarily one of discretion for 
the Sessions Judge and Jury — Sessions Judge 
placing all the circumstances before the Jury — 
Jury deciding that security should be demanded 
— Sessions Judge fixing the amount of security 
on the recommendations of the Jury — High 
Court will not interfere with the exercise of the 
discrlion. See Press (Objectionable Matter) Act 
(1051), S. 23. 1954 Crl LJ 410: AIR 1954 Sait 28 
(DB). 


SECTION 7 

-S. 7 — Constitution of India. Art. 20 (2) — 

Applicability and scope— Previous detention and 
release for writing an article — Complaint under 
Ss. 3 (v), 4 and 7 read with S. 16 of the Press 
(Objectionable Matter) Act that the editor should 
furnish security — Objection that it was punish, 
ment for the same offence — Here there was 
neither prosecution nor punishment for writing 
the article when he was detained — Therefore, 
Art. 20 of the Constitution was not contravened. 
See Constitution of India. Art. 20 (2). AIR 1954 
Aimer 10. 

7 T ., 7 . 7 “ E v 'd cnce — In an enciuirv under the 
Act nil that the Cour! hns to see is not what 
actual effect the article hnd, but what effect it 
was likely lo have in the circumstances. See 
Press (Objectionable Matter) A^I (I9. r .l), S 4 
AIR 1954 Ajmer 19. 

—S. 7 — SufTIclent grounds — Consideration 

oT. 

No i die a lion is given in the Act itself ns to 
what should be considered to | )C sufficient 
grounds for ordering deposit of security. That 
is left entirely for judicial determination. In 
Inis position the consideration of the interest of 
the country nt large can be the only thing that 
can weigh with the Judge to satisfy him that 
there are reasonable grounds for ordering de 
oosit of security. On the one hand the Judge 
has to remember that the interest of n demn 
cracy such as our demands that the Press should 
oe free to publish news and views as regards 
happenings at home and abroad; on the othei 
"? n . d „J' c has ,0 remember that the publication 
of some news and some views may reuse great 
iniury to the interests of the country; and it is 
only when an apprehended injury to the country 


SECTION 19 
-S. 10 — Amount of security. 


Section 10 does not lav down any parliculai 
amount ns the amount of security and this would 
he natural because the amount of security must 
depend upon the facts of each case. 

The circulation of the newspaper was about 
3.000 copies per week. 

Held, that the circulation was fair indication 
of its popularity. It could not be suggested that 
a circulation of 3,000 copies was in any sense, 
a wide circulation, and on the whole, tho 
amount of Rs. 1,500 was excessive and the 
amount of security should he Rs. 750. 1050 Cr) 
k* (WM) Bom 305: 68 Bom LR 75: 

AIR 1056 Bora 357 (360) (Pt E) (Pr 12) (DB). 

SECTION 11 

• s *; If nnd 24 — Order under S. 11 by 

Assam Government on certificate by Legal Re- 
membrnneer - Validity - Validity of S. 11 - 

19 I2) ) U On ° f Ind Arl5, 10 (11 (al M and 

The fact that the Inw docs not provide thnt 
Ihln P T' nC lh ° ° n . lcr ,lndcr s - 11 Government 

thorSv ^ k nnV n0 ' ,Ce ,he P«™ns Reeled 

1,1 £ b . . ? h0W ca, ! s . c ncmnst thc nation propos- 

,, M en V ould . no > necessarily render Sec- 
on II void ns imposing nn unrensonnble restric¬ 
tion on the fundamental rights of freedom of 
speech nnd expression or the pursuit of am™ law- 

n the 0 Ac. ,0n ' pro , vided lhe snfegunrds mentioned 
•n the Act nrc adequate nnd reasonable. 

—■ M J=rs St- 
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live and so long as there is some ultimate judi- 
cial corrective on the exercise of the power, it 
cannot be held to be unreasonable. It must, 
therefore, be seen whether there are such safe¬ 
guards, if any, and whether those safeguards are 
real and substantial or merely illusory. 

The two safeguards provided bv the Act itself 
are that the Governor cannot act under S. 11 
unless the Principal Law Officer or the Advocate- 
General of the State, as the case may be, or 
the Attorney-General of India cerifies that the 
offending booklet or pamphlet contains 'objec¬ 
tionable matter’ and the other, that under Sec¬ 
tion 24 of the Act the person aggrieved bv the 
order of Government can move the High Courl 
against that order within sixty days of the date 
of such order. If these safeguards are real, then 
it must be held that the restrictions imposed on 
the fundamental rights of speech and expression 
bv virtue of S. 11 are reasonable restrictions and 
the provision would be saved under Art. 19 (2‘ 
of the Constitution. 

So far as Assam is concerned. Advocate 
General of Assam is the Principal Law Office* 
of the State. The Legal Remembrancer is not. 
Moreover, it is only in the States where there i« 
no Advocate-General, e.g.. Part C Slates, that the 
certificate of the Principal Law Officer is re 
quired. But where there is an Advocate-General 
the certificate must be from him. The words 
as the case may be’ which qualify the disjunc¬ 
tive terms, the 'Advocate-General’ or the ‘Prin¬ 
cipal Law Officer of the State’ clearly show thal 
they have reference only to those States where 
there is no Advocate-General. 

Where, therefore, the Government of Assam 
issues an order under S. 11. upon a certificate b> 
the Legal Remembrancer of the Slate, the ordci 
of forfeiture is illegal and ultra vires S. 11. The 
certificate of the Advocate-General is the very 
foundation of the jurisdiction conferred on the 
Governor or, for the matter of that, on the 
Government of the State, to make the order ol 
forfeiture under S. 11 of the Act. and there being 
no such foundation for the order, it cannot 
stand. 

Obiter:— Ordinarily, under the General-Clauses 
Act, a notification in the Official Gazette would 
be. in law, deemed to be sufficient notice, speci 
allv where the notification is of a general charac- 
ter intended for the members of the public, and 
not for any particular set of individuals. In the 
absence of any provision in the law for any ser¬ 
vice of notice of the order on the person aggriev¬ 
ed it is possible to conceive of cases where the 
period of limitation mav run out without anv 
knowledge of the order passed against him. and. 
as such, he mav be deprived of his remedy to 
move the High Court against the order in ques¬ 
tion. It is essential in such cases to provide for 
service of the order containing the Government 
declaration upon the persons affected thereby, in 
particular, upon the author of the document and 
the printer and the publisher thereof. 

(High Court, however, refrained from expres¬ 
sing any final opinion in the matter and from 
declaring on this ground, that Sec. 11 of the Act 
is ultra vires Article 19 (1) (a) and (g) of the 
Constitution). Gopal Das v. State of Assam. 1954 
Cr U 1570: ILR (1954) Assam 399: AIR 1954 
Assam 193 (195, 196) (Pt A) (Prs 3, 4, 0) (SB). 

-S. 11 — Validity — (Constitution of India, 

Arts. 19 (1) (a) and 19 (2)). 

While giving the power to the executive under 
Section 11 to pass an order of forfeiture, the 
Legislature has provided for the opinion of a 
law officer as a corrective and also the decision 


PRESS (OBJECTIONABLE MATTER) ACT (1951), S. 11 


of the High Courl as a judicial corrective. There 
fore, the exercise of the power under Section 11 
is not arbitrary and the restriction upon free¬ 
dom of speech and expression is not an unrea- 
sonable restriction. 56 Bom LR 709: ILR (1954) 

(509) Vpt , 'A) !l '(Pr C 5) L ( I D!l') 4!): 1954 BOln 608 

S. 11 — No action taken in respect of publi 
cations of similar nature and that they furnish 
evidence as to the nature of the book in ques¬ 
tions, namely that it docs not come within the 
category of Section 3 (vi) is no defence to the 
action taken under the Act. Sec Press (Ohicr. 

Mnd b 498 M ( a DB) 1 AC ' (1951) ’ S ' 3 (ii) ' AIR 1956 

~ S* 11 Notification not specifying nature 
of objectionable matter — Objection to notl- 
flealion. 

Though the notification may bo said to bo 
defective in that it docs not specify the nature 
of the objectionable matter contained in the 
book, the notification cannot be objected to on 
that ground if the petitioner was not taken by 
surprise, as where he is obviously aware on 
what ground the Government has declared thal 
it contains objectionable matter. (1955) 2 ML) 
106: 68 Mad LW 426: 1955 Mad WN 469: ILfi 
(1956) Mad 161: AIR 1955 Mad 498 (500) (Pi A) 
(Pr 6) (DB). 

-Ss. 11 and 24 — Notice before notification 

— Necessity of. 

The objection that no notice was given to the 
petitioner before the notification was published 
is without force, in view of the ample safeguard 
provided bv Section 4 of the Act to canvass the 
correctness and propriety of the action of the 
Government by applying to the High Courl 
which is given the power to examine the case 
on the merits. (1955) 2 Mad LJ 106: 68 Mad 
LW 426: 1955 Mad WN 469: ILR (1956) Mad 
161: AIR 1955 Mad 498 (500) (Pt B) (Pr 6) 
(DB). 

-S. 11 — Petitioner If entitled to copy of 

certificate given by Advocate-General. 

A petitioner is not entitled to a copy of certi 
ficatc given by the Advocate-General, ns that is 
only required as a condition precedent to the 
taking of action bv the Government. Of course 
in a particular case, if it is alleged that no 
certificate of the Advocate-General had been 
obtained bv the Government, then it is for the 
Government to prove that such a certificate was 
given. (1955) 2 Mad LJ 106: 68 Mad LW 426: 
1955 Mad WN 469: ILR (1956) Mad 161: AIR 
1955 Mad 498 (500) (Pt C) (Pr 0) (DB). 

-S. 11 — Prosecution under Section 292, 

I. I*. C. docs not amount to evasion of S. 11 
of Press (Objectionable Matter) Act, 1951 
That docs not repeal anv provisions of PenaJ 
Code and is no bar to a prosecution under bee 
lion 292. I. P. C. Sec Penal Code (1860), S. 292 
AIR 1953 Mad 418. 

SECTION 16 

-S. 16 — Previous detention for an article 

published -Complnint bv Mngistrnte ™d er Se £ 
lions 3 (v). 1 and 7 read with Section It I of the 
Press (Objectionable Mailer) Art - Demand 
for security for same offence — Dbiection 
that it was punishment for same ... 

Held, previous detention was neither 
tion nor punishment — Article 20 [?* [ .. 

Constitution not contravened See Constitution 
of India. Art. 20 (2). 1954 Crl U 549: AIR 1054 
Ajmer 19. 
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PRESS (OBJECTIONABLE MATTER) ACT (1951), S. 18 
SECTION 18 


-S. 18 (2) — Procedure — On a complaint 

under Section 3, 4 and 7 of the Press (Objec¬ 
tionable Mailer) Acl it is an enquiry and not 
a trial and that Ihe person proceeded against is 
a respondent and not an accused should not be 
lost sight of. The procedure laid down in Chap 
ter 20. Cr. P. C. made applicable bv S. 18 (2) 
to an enquiry under Press 0. M. Act will no! 
apply in its full vigour but only its general 
principles will apply. See Criminal P. C. (1898) 
S. 247. 1954 Crl LJ 549: AIR 1954 Ajmer 19. 

-S. 18 — Examination of complainant not 

necessary. Sec Criminal P. C. (1898). S. 244 
1954 Crl LJ 549: AIR 1954 Ajmer 19. 

-S. 18 (2) — Procedure — Applicability of 

S. 247, Cr. P. Code lo enquiries. 

Since Ihe wording of Section 117 (2). Cr. P. 
Code and the wording of this section arc similar 
there is no reason whv 28 Cr. LJ 479 should 
not be applied to cases falling under this Acl 
and it be held thal Section 247 of the Cr. P. 
Code does not apply to enquiries under this 
Act. Consequently the case is not one where a 
certificate under Article 134 (1) (c) could be 
granted on the ground that Section 247, Cr. P 
Code was wrongly applied to the enquiry. 1954 
Cr LJ 1022: AIR 1954 Ajmer 41 (42) (P| B) 
(Pr 5). 


-S. 23 — Right of appeal under — State has 

no right of appeal against order. AIR 1955 NLC 
(Bom) 5327 (DB). 

-S. 23 — Scope. 

Case before High Court in appeal — High 
Court has full power under Section 23 to deal 
with the matter and vary the order as it may 
deem fit. 6 Sau LR 457: 1954 Cr U 410: AIR 
1954 Snu 28 (30) (Pt B) (Pr 8) (DB). 

-Ss. 23 and 7 — Security — Interference. 

The question whether there are sufficient 
grounds for taking action against the publisher 
of a newspaper under Sections 4 and 7 is 
primarily one of discretion for the Sessions 
Judge and the jury. Where in the charge to the 
jury the Sessions Judge had fairly placed all 
the circumstances before them for their consi¬ 
deration. but the jury nevertheless expressed 
the opinion that security should be demanded 
from the accused and the Sessions Judge ac¬ 
cepted their opinion, and fixed the amount of 
the security on the recommendation of the 
jurv, Ihe High Court will not interfere with the 
exercise of their discretion. 6 Snu LR 457: 1954 
Cr LJ 410: AIR 1954 Snu 28 (31) (PI D) (Pr 11) 
(DB). 

SECTION 24 


SECTION 19 

-S. 10 — Examination of complainant not 

necessary. Sec Criminal P. C. (1898), S. 244. 

1054 Crl LJ 549: AIR 1954 Ajmer 19. 

SECTION 22 
■-S. 22 — Scope. 

Section 22. evidently means that in order to 
appreciate the true nature and effect of the 
article impugned, it is open to the Court to 
look at any previous or subsequent issue of the 

2£^ SP «o De £ im Cr U 704: ,LR (i«») Rom 
305: 68 Bom LR 75: AIR 1956 Boro 357 (360) 
(Pt D) (Pr 10) (DB). 9 


9 -S. 24 — Notice under Section 11. Press 

(Ohiectionahle Mailer) Act bv Assam Govern¬ 
ment on certificate bv Legal Remembrancer — 
In view of the two safeguards provided in the 
Art in Section 11 and S. 24 it must be held that 
the restrictions imposed on the fundamental 
rights of speech and expression by virtue of 
Section 11 are reasonable restrictions and the 
provisions would be saved under Art. 19 (2) of 
the Constitution. See Press (Objectionable Mat- 
ter) Act (19511. S. 11. 1954 Crl LJ 1570: AIR 
1954 Assam 193 (SB). 

s - 24 — Notice before notification — Ncces- 
Prcss (Objectionable Matter) Act 
(1951), S. 11. AIR 1955 Mad 408 (DB). 


SECTION 23 

——Ss. 23, 2 (c) nnd 4 — Right to appeal — 
Dismissal of application under S. 4 — Com¬ 
petent authority to appeal. 

Bv a notification of the Government of Bom- 
hay dated 1st February. 1953, the Commissioner 
of Police for Greater Bombay is empowered to 
exercise the powers of a competent authority 
under Sections 4, 5. 6 (2). 7, 8 and 17 of the 

r v Cre , 0, !J'bere it was the Commissioner 
of Police who filed the application under Sec- 
Ron 4 of the Act and on the dismissal of that 
application the appeal also had been preferred 
bv the Commissioner of Police: 

Held, that the Commissioner of Police being 
a competent authority the right to prefer an ap- 

SS!nT St u e r *? an J ccl . fts having been conferred 
“ h ' m bv tbe Legislature and no additional 
power was required to be conferred upon him 
bv another notification before he could exercise 

iro IHk f V tm Cr U 804: 68 Rom LR 295: 
AIR 1950 Bom 447 (448) (Pi A) (Pr 3) (DB). 

rr "?:, 23 Ac ‘- . Ss - 5 - 29 m. Arts. 

— Applicability — Appeal under Press 
(Objectionable Matter) Act filed bevontl B0 days 
— Section 5 held not applicable. See Limitation 

447 (DB)’' S ‘ 5 1956 01 U 884: AIR 1968 Bom 


SECTION 37 

“7 S : ? 7 f- 2 * Sr ? po . — Tho Provisions as to 
anv restriction of pnntine, publication or distribu¬ 
tion of any nrwsshcet or book or document as 
contained in the Assam Maintenance of Public 
Aet. 5 of 1947 stood repealed by virtue 

\ei ioT t? 7 ? f Prcs ? (Objectionable Matter) 
Act 19ol. The Assam Acl 5 of 1947 was broucht 
m time w.lh the Press Act and by an nmend- 
.’j C 2.V sc ,fl . of Scc,l0n 8-B thereof was 

of°ihe' A Thn * so ,‘ charRe undcr Section 11 

nL Ic A ” am A? 5 of 1947 cannot be sustained 

for "the ! ,u ! nCrS ?. nd ,hp P^per procedure 
Tor the authorities would be to take appropriate 

whieh U ? dcr ,he .. Prcss (Objectionable Matter? Ad 
*hich also applies to the Autonomous Districts 
of Assam See Public Safety - Assam M 
“of Public Order Act (5 of 1947? S 8 B 
(f). 1960 Cr U 319: AIR 1960 Assam 43 (DB). ' 

PRESUMPTION 

Sec Statutory cross-references under (1) “Evi 
dencc" ond (2) "Nccotinble Instriments". 

PRESUMPTION OF INNOCENCE 

SC ° 423 Criminn ' P - C ' (,898K Ss ' 307 «" d 
(2| Evidence Act (1872). Ss. 101 to 104. 
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PREVENTION OF CORRUPTION ACT 
(2 of 1947) 

SECTION 1 


' S. 1 — Applicability to Gwalior — Railway 
lands at Mandsaur — Retrocession of to former 
Gwalior State — Gwalior State laws — Applica¬ 
bility — Whether law in force in retroceded 
territory from November, 1947 to May, 1948. See 
Gwalior Railway Lands Ordinance (S M 2004) 
Pre. 1957 Cr LJ 189: AIR 1957 Modh B 58 (DB). 

S. 1 (d) — Trap cases — Caution to be 
taken Simply saying that currency notes 
were found somewhere in house of public ser¬ 
vant cannot attribute possession to him — 
Courts have to be satisfied that notes were put 
there by him or at his instance — Penal Code 
(18G0), S. 161. 1962 MPLJ (Notes) 211. 

SECTION 2 

®-S. 2 — Chairman of managing committee 

of municipality — If public servant. 

The Chairman of the managing committee of 
a municipality is a public servant within the 
meaning of the section as he has power under 
Rule 68 framed under the Bombay District 
Municipal Act, 3 of 1901 to expend money of 
the municipality on payment of bills for fixed 
recurring charges and therefore comes within 
the tenth Clause of Section 21 of the Penal 
Code. Maharudrappa Danappa Kesnrappanavar 
v. State of Mysore, 1961 SCD 270: (1962) 1 SCR 
129: 1962 Mad LJ (Crl) 284: (1962) 1 SCJ 454: 
(1962) 1 SCA 513: 1961 (1) Cr LJ 857: 39 Mys 
LJ 464: 1961 All WR (HC) 348: 1961 All Cr R 
196: (1961) 2 Lab LJ 402: AIR 1961 SC 785 
(788) (Pm 4, 6 ). 

• -S. 2 — Railway servant — If public ser¬ 

vant — (Railways Act (1890), S. 137) (Before 
amendment In 1955) — (Penal Code (I860], Sec¬ 
tion 21 ). 

What Section 137 (4) of the Railways Act 
provides is that if a railway servant is charged 
for an ofTcnce under the Penal Code and the 
said ollcncc is outside Ch. 9 of the Code he 
cannot be treated as a public servant. In respect 
of offences which are outside the Penal Code 
neither sub-section (1) nor sub-section (4) of 
Section 137 of the Railways Act would apply. 
The efTcct of Section 2, of the Prevention of 
Corruption Act is that the status of accused per¬ 
sons has to be determined by the application of 
Section 21, of the Penal Code as if the said sec¬ 
tion had been included in the Act. Person em¬ 
ployed by a Railway owned and managed by 
the Government of India is a public servant 
within the meaning of Section 21 of the Penal 
Code. ILR (1955) Punj 9; AIR 1954 Puni 187; 
1954 Cr LJ 1290, Overruled; AIR 1956 SC 476 
and AIR 1957 SC 13. Not followed. P. R. Chou- 
dharv v. Slate of U. P., 1959 Mad WN (SC) 41: 
1959 Cr LJ 1497: 1900 All WR (HC) 1: 1960 All 
Cr R 24: 1960 Mad LJ (Cr) 78: 1960 SCJ 122: 
ILR (1959) 2 All 336: (1960) 1 SCR 290: AIR 
1959 SC 1310 (1312) (Prs 7, 8 , 9). 

• -Ss. 2 and 5 (1) (d) — Scope — Person 

employed as chaser in Railway carriage work¬ 
shop is a public servant. See Penal Code (1860), 
S. 21 (9). 1957 Crl LJ 1: AIR 1957 SC 13. 

-S. 2 — Public Servant — Railway servant 

— (Penal Code (1860), S. 21). 

Having regard to Section 2, Prevention of 
Corruption Act, read with Section 21, Penal 
Code, a Railway servant is a public servant 
within the meaning of Act 2 of 1947, and pro- 


eeedings may be taken against him under the 
Act. Criminal Appeals Nos. 374 and 376 of 1954 
(All) Foil. 1956 Cr LJ 687: AIR 1956 All 358 
(361) (Pt A) (Pr 24). ** 

-S. 2 — ‘Public servant' — Railway servant 

— Status of — He could be deemed to be a 
public servant for purpose of Chap. 9 of Penal 
Code. See Penal Code (1860), S. 161. 1957 Cr 
LJ 1127: AIR 1957 Her 134 (DB). 

-S. 2 — Public servant — Sarpanch of 

Gram Panchayat holding an office under the 
provisions of the M. B. Village Panchayat Act 
is a public servant — (Penal Code (1860), Sec¬ 
tions 21, 161). Madh BLJ 1955 HCR 1703: Madh 
BLR 1955 Crl 335: 1956 Cr U 227: AIR 1956 
Madh B 51 (52) (Pt C) (Pr 10). 

-S. 2 — Public servant — Municipal em¬ 
ployee — Assistant in Laboratory of Municipal 
Committee of Simla is a public servant— (Penal 
Code (1860), S. 21) — (Municipalities — Pun¬ 
jab Municipal Act (3 of 1911), S. 19). AIR 1955 
NIC (Punjab) 459 (DB). 

-S. 2 — 'Public Servant' — Railway Servant 

Committing offence under Section 408, Penal 
Code — Applicability of Act — Under S. 137 
Railways Act (1890), a railway servant is deemed 
to be a public servant for purposes of Chap. Oof 
Penal Code which consists of Sections 161 to 
171 only — For ofTenccs under S. 408, I. P. C. 
he cannot be called a public servant — No 
question of application of Prevention of Corrup¬ 
tion Act arises as he is not public servant with- 
in the meaning of S. 2 of that Act. See Rail¬ 
ways Act (1860). S. 137. 1954 Crl LJ 1290: AIR 
1954 Punj 189 (DB). 

[Overruled in AIR 1959 SC 1310.1 


SECTION 3 

# -S. 3, Proviso, S. 5 (4) — Investigation by 

Police Officer — Non-compliance with provi¬ 
sions of Act — Objection cannot be raised in 
appeal by Special Leave before Supreme Court 
for first time — Conviction not vitiated by such 
compliance. Din Daval Sharma v. State of U. P., 
1959 All LJ 470: 1959 All WR (HC) 403: 1959 
SCJ 922: 1959 Mad LJ (Cr) 599: 1959 All Cr R 
319: 1959 Cr LJ 1120: (1959) Supp (2) SCR 
776: AIR 1959 SC 831 (832) (Pi A) (Pr 3). 

• -Ss. 3 and 6 — Taking cognizance — What 

amounts to — Issue of warrant for arrest by 
Magistrate under Section 3, Prevention of Cor¬ 
ruption Act, does not amount to taking cogniz¬ 
ance. Sec Criminal P. C. (1898), S. 190. 62 Crl 
U 775: AIR 1951 SC 207. 

<9-S. 3, Proviso — Scope — Authority lo 

investigate. 

(Brij Mohan Lall, J., in the order of refer¬ 
ence) :— Ordinarilv an officer below the rank 
of a Deputy Superintendent of Police is not to 
conduct the investigation. But an exception is 
possible if sanctioned bv a Mneistratc of IM 
first class. Raja Ram v. State, 1953 All LJ M4. 
1053 All WR (HC) 057: 1054I Cf■ LJ 4M: ILR 
(1054) 1 All 370: AIR 1054 All 204 (205) (Pt A) 

Lis , 1 3 —* OITencc under Section P ® nn ! 

Code — Investigation by officer not authorised 
under proviso to Section 3, Prevention of Cor¬ 
ruption Art - Proceedings cannot ™ Hc p £ 
question bv virtue of SccRon 156 (2). Cr. P. ■ 
See Criminal P. C. (1808), S. 156. 62 Cr LJ 197. 
AIR 1051 All 546 (DB). 

-Ss. 3, 6-A, 5 (2), 6 (1) (c) and (d) - c ^ 

minal P. C. (1808), Ss. 165 (2), 4 (n), 4 1 (!) 

Offences under S. 6 are cognisable offences W 
virtue of Section 6-A, under all circumstances 
Applicability of S. 165(2), Cr. P. C. 
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Of the four offences to which Section 5 A is 
applicable Section 1G1 and Serlion 165 ol I. P. C. 
are cognisable bv virtue of Schedule II. Cr. P. 
C. Originally they had been shown as noncogni- 
znble in the schedule to the Cr. P. C. but made 
cognizable by Section 3 of the Prevention of 
Corruption Act. Section 165-A. I. P. C., was made 
cognizable by virtue of the provision of Sec¬ 
tion 3 of the Act. Still. Section 5-A expressly 
applies to those three olTences which arc cogni¬ 
zable offences unconditionally and under all 
circumstances. It is obvious that they cannot be 
treated as non-cognizable offences when investi¬ 
gated bv an officer below the rank of Deputy 
Supdt. of Police simply on the ground that such 
investigation cannot he done without the order 
of a Presidency Magistrate or a Magistrate of the 
First Class. In the same wav. offence under 
Section 5 of the Act cannot be treated as non- 
cognizable even when investigated bv a low rank 
officer. Thus, the provision in Section 5-A is 
of the nature of a special provision which applies 
to offences specified therein which arc cogni¬ 
zable offences including those under S. 5 under 
all circumstances. 


Under Section 155 (2). Criminal P. C. a non 
cognizable case cannot be investigated without 
the order of a Magistrate specified in that 
section. It cannot he said that the converse 
principle also must hold good as a law in force 
namely, that if a case cannot be investigated 
without the order of a specified Magistrate then 
it is a non-cognizable case. Section 155 (2). Cr. 
P. C. applies to every non-cognizable case and 
docs not apply to every non-cognizablc offence. 


Section 5 (2) of the Prevention of Corruption 
Act is a cognizable offence under Schedule II 
of the Cr. P. C. and it is on I lie same footing ns 
Section 161 and Section 1G5. I. P. C.. as they 
stand after amendment bv Cr. P. C. Amendment 
Act 26 of 1955. Cognizable offences under 
Section 1GI or Section 165. I. P. C. and a 
cognizable offence under Section 165-A. I. P. C.. 
which is made specifically cognizable bv 
Seclion 3 of the Act, stand as cognizable, 
unaffected by the provision in S. 5-A of the Act. 

In the same way, offence under Section 5 (2l 
stands cognizable under Sell. II of the Criminal 
Procedure Code unaffected bv the provision in 
Seclion 5-A of the Act. AIR 1957 Madh 
Bha 43. Expl.; AIR 1959 SC 707 and AIR 1955 
SC 196, Rel. on. Offence under Section 5 (2) of 
the Prevention of Corruption Act is n cognizable 
offence whether it is investigated by Officer ol 
rank not below Deputy Superintendent of 
Police or by Police Officer of lower rank with 
valid order of n Magistrate under Section 5-A 
and there is no need for an order of n com 
petent Magistrate under Section 155 (2), Cr. P 
C. apart and distinct from an order contcmpinl- 

Scr!,on 5 A of ,hc Act - (1005) 2 Andh 
IMS Mad LJ (Cr) 489: 1905 (2) CrI LJ 

Andh Ppa 372 (3771 A ) ( Prs 

A o) (DB) 


S. 3, Proviso — Proper interpretation of - 
OITicer carrying investigation or arrest withoi 
warrant, below rank of Deputy Supcrinlcndei 
of Police — He should obtain order of 1st Cla< 
Magistrate. AIR 1055 Nl'C (Assam) 2796. 

- S. 3 — Offence under is cognizable — Set 

P° C nR 9 «r S c n °i MwJ' S ,™! ur 5- Spc Crimin.- 

Am C 1 iH.„ s 2 J 3 l iUi!- (2) Cri u 

——Ss. 3, 5-A — Fact that investigation I 
Presidency town of Bombay is to be by polic 
officer not below Superintendent of Poliee, P doc 
not make offence non-cognizable — First infoi 


million and investigation — Admissibility of 
first information — (Criminal P. C. (18981, Sec- 
lions 154. 157). See Penal Code (I860). S. 165-A. 
1958 Cri LJ 481: AIR 1958 Bom 125 (DB). 

-S. 3, Proviso — Non-compliance — Effect. 

The effect of the proviso to Section 3. Preven¬ 
tion of Corruption Act, is that Section 156, Cr. 
P. Code, is made inapplicable to investigation ol 
an offence under Section 161 of the Penal Code. 

The failure to comply with the mandatory 
provisions of the proviso to Section 3 of the 
Prevention of Corruplion Act is not a mere 
irregularity but an illegality, the effect of which 
is that the entire proceedings based on the 
charge-sheet reported bv the officer who was 
not competent to investigate must fail and must 
be quashed. 52 Cr LJ 197 (All) Diss. from. 1953 
Cr LJ 55G: AIR 1953 Cal 22G (226) (Prs 2, 4) 
(DB). 

[Overruled in AIR 1956 Cal 56 in so far as it 
decided that the entire proceedings in Court 
would be vitiated in such circumstances.) 


-S. 3, Proviso (as It stood before amendment) 

— Sanction for Investigation — Sanction ac¬ 
corded by Magistrate First Class under S. 155 
(2), Criminal P. C. — Validity — (Criminal P, 
C. (1898), Ss. 4 (1) (1) and 155 (2)). 


In effect the Proviso to Seclion 3 makes an 
offence under Seclion 101 or 165. Penal Code 
cognizable to a limited extent and still retains 
it in the region of non cognizable offences in 
so far as police officers below the rank of a 
Deputy Superintendent of Police ore concerned 
In that view, a Magistrate. First Class can, under 
Section 155 (2) of the Criminal P. C., granl 
sanction to such police officer to investigate into 
an offence under S. 161, Penal Code. 

AH that the Proviso to Section 3. Prevention 
of Corruption Act. requires is an order of a 
Magistrate of the First Class. However, it docs 
not seem necessary that a Magistrate of the 
hirst Class making such an order must expressly 
say that he is acting under the proviso. In this 
view, a sanction accorded bv a Magistrate First 
Class under S. 155 (2), Criminal P. C. Is also 
referable to and can be sustained under the 
I roviso to S. 3 of the Prevention of Corruption 
Act, since lie had the power to do the identical 
thing under the Proviso. 


Where there was material before the Magis¬ 
trate on which he could base his order it would 
be legitimate to infer that the sanction to in¬ 
vestigate given bv him was so given after due 

of n,] ,hc Levant matters. AIR 
I9oo SC 196, Ref. 1957 Nag LJ 329. 

—S. 3 — Permission to Investigate — Form 
of. 

Section 3 docs not require the permission to 
ne m any particular form, nor even to be in 

W , 1 I 7 ,r 'i ,C r- I Illustration (e) appended to 
Section 114, Evidence Act. provides thnt the 
Court may presume that judicial and official 
nets have been regularly performed. In the Ulus- 

i™‘ 0n L ,C ' VOrds ocularly performed’ mean 
done with due regard to form and procedure 

, ri T, hU r ,C m "“obioetion was raised in the 
trial Court that the permission to investigate 
given under Section 3 was defective or thnt W 
Magistrate did not consider the facts of the 

the C M b acWrntc rnn,,nR ' hc pcrmission nnd hence 
c f nt hi h- S r 01 e \ nm,nc <l us witness in 

Ku.M'fw c“u i;,. p"U°LR 

—-s. 3 - Procedure - Court which should 
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In cases where a public servant is tried for 
an offence of corruption under the Prevention 
ot Corruption Act and Section 161 , Penal Code 
it is only right that an accused person should 
be tried not by a Section 30 Magistrate but by 
a judicial officer of the standing of the District 
and Sessions Judge. AIR 1952 PunJ 53 (551 

(PI D) (Pr 9). 

-S. 3 — Criminal P. C. (18981, S. 4 (1) (f) 

and Sch. II — Under any law for the time be¬ 
ing in force’ — Offence under Section 161 read 
with Section 116 Penal Code is cognizable. See 
Criminal P. C. (1898), S. 4 (1) (f). AIR 1956 
Raj 37. 

—-—S. 3 — Scope — Offence under S. 161 read 
with Section 116. Penal Code is cognizable. See 
Criminal P. C. (1898), S. 4 (1) (f). AIR 1955 
NIC (Raj) 4672. 

-S. 3, Proviso — Investigation by D. S. P. 

— D. S. P. making F. I. R to Sub-Inspector — 
Sub-Inspector sending up charge-sheet — Sub- 
Inspector not making investigation — Proviso to 
Section 3 held complied with — (Criminal P. 

C. (1898), S. 4 (1). AIR 1955 NUC (Sau) 4690 
(DB). 

-S. 3, Proviso — Investigation — (Cr. P. 

Code, (1898), S. 4 (1)). 

Deputy Superintendent of Police laying trap 

— Accused caught while accepting bribe — 
Panchanama arranged by Deputy Superinten¬ 
dent of Police — Deputy Superintendent pre¬ 
sent at scene of offence with Police party — 
Accused arrested after searching him and re¬ 
covering marked currency notes from his person 

— Investigation held substantially conducted by 
Deputy Superintendent of Police although he 
had lodged the formal first information before 
Sub-Inspector of Police for launching prosecu 
lion. 6 Sau LR 216: 1954 Cr U G88: AIR 1954 
Sau 62 (63| (Pt Cl (Pr 6) (DB). 

-Ss. 3, Proviso, 5-A — Non-compliance — 

Effect. 

The failure to comply with the Proviso to 
Section 3 is not a mere irregularity coming with¬ 
in the saving provision contained in sub-s. (2) 
of Section 156, Cr. P. Code, but it amounts to 
an illegality vitiating the entire proceedings. The 
position will be still stronger in the case of a 
violation of the mandatory provision contained 
in Section 5-A, Prevention of Corruption Act, 
as amended in the year 1952. In view of the ex- 
press exclusion of the general provision con¬ 
tained in Cr. P. Code, there is no scope for con¬ 
tending that an infringement of the mandate 
contained in Section 5-A would be saved bv sub¬ 
section (2) of Section 156. Cr. P. Code. Anv such 
infringement would undoubtedly be an illegality. 

1953 Cr L.I 556 (Cal) and AIR 1953 Cal 226; 
AIR 1954 Punj 42. Rel. on. 1954 Cr LJ 1604: 

1954 Ker LT 455: ILR (1954) TC 856: AIR 1954 
Trav-Co 492 (494) (Pt A) (Pr 4) (DB). 

SECTION 4 

SYNOPSIS 

(Prevention of Corruption Act (2 of 1947), S. 4) 

1. Acceptance of gratification. 

2. Burden of proof. 

3. Presumption under. 

4. Rebuttal of presumption by accused. 

5. Constitutional validity of the section. 

1. Acceptance of gratification. 

-S. 4 (11 — 'Gratification' — Mere payment 

of money. . # . n ^ 

The mere payment of money is gratification 
within the meaning of Section 4 (1); it does not 


ACT (1947), S. 3 

mean a reward or recompense or gratuity 
tnder Section 4 (1), therefore, the prosecution 
has not to establish anything more than mere 
payment of money. AIR 1958 SC 61 and AIR 
J9ol All 546. Foil.; AIR 1959 Bom 30, Dissented 
Irom. 1960 Cr U 1050: AIR 1960 All 470 (4721 
(Pt B) (Pr 10) (DB). ' U] 

—-S. 4 — ‘Gratification’ — Meaning of, stated, 

\ oluntarv acceptance of an amount of money 
or a valuable thing bv a public servant will not 
amount to acceptance of gratification. 1959 Cr U 
1421: AIR 1959 Bom 543 (DB). 

-S. 4 — “For any other person” — Uncons¬ 
cious bearer. 

Even if one accepts a gratification or a valu. 
able thing for any other person he comes within 
the plain meaning of the words of the section 
but an unconscious and unknowing transmittei 
or bearer would not come within the section 
There must go along with the idea of accept¬ 
ance a conscious mind that the gratification or 
the valuable thing is for another person before 
such acceptance can come within the operation ol 
the section. 52 Cri U 1116: 88 Cal LJ 14: ILR 
(1952) 2 Col 243: AIR 1951 Cal 524 (527) (Pt B) 
(Pr 20) (DB). 

-S. 4 (1) — Acceptance of gratification — 

Presumption — Nature and 6cope of — Rebuttal 
of presumption — Burden of proof must be dis¬ 
charged by proof in accord with S. 3, Evidence 
Act. 

The word ‘gratification’ in Section 4 (1), must 
be given its literal dictionary meaning. In the 
case of a public servant when it is shown that 
he has received a certain sum of money, which 
was not a legal remuneration, condition pres¬ 
cribed by Section 4 (1) is satisfied and the pre- 
sumption must be raised by the Court as men¬ 
tioned in that section. Once this presumption is 
raised, the burden of rebutting that presump¬ 
tion is on the accused and this burden cannot 
be said to have been discharged merely by an 
explanation offered by the accused, which ex¬ 
planation might be reasonable and probable 
For discharging the burden, the accused, besides 
offering an explanation, which, may be reason- 
able and probable, must show that the explana¬ 
tion is a true one and for that purpose it must 
he borne in mind that the presumption has to 
be rebutted bv proof and not by a bare ex¬ 
planation, which is merely plausible. In this 
context the Court must bear in mind the dell- 
nition of Ihe word ‘proved’ occurring in 5. J 
of the Evidence Act. (1063) 4 GuJ LR 886 ; 
(1963) GuJ 837: 1964 (2) Cr U 291: AIR 1 W 
GuJ 206 (208) (Pr 8) (DB). 

-Ss. 4, 5 (1) — Prosecution under Ss. 4, 5 

(1) (d) and (2) of Prevention of Corruption Acj 
—Accused receiving monev from complainant n 
bv wav of legal remuneration — Presumption 
under Section 4 that the said money was 
received by the accused as a reward a motive 
within the meaning of Section 161. 1. K. u 
arises against the accused — PresiumpiHon can 
he rebutted bv the accused «iyin*a reasonably 
probable explanation. 1002 Raj LW 421. ILR 
(1962) 12 Raj 604. 

2. Burden of proof. 

_S. 4 (1) — Burden to disprove facts to be 

presumed — (Evidence Act (1872), Ss. 101 t 

1 ^Section 4 (1) raises a presumption ol' '»*• 

and it is for an accused person, positively t 
disprove the facts which the Court has to con- 
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sider as proved bv virtue of that presumption. 
1958 Mad LJ (Cr) 299; 1958 SCJ 385: AIK 1958 
SC 61, Foil. 1960 Cr LJ 1050: AIR 1960 All 470 
(472) (Pt A) (Pr 9) (DB). 

-S. 4 (1) — Presumption under — Burden of 


proof lo disprove presumption. 

The burden is on the accused lo disprove the 
presumption arising under Section 4 (1) ol the 
Act and in such a case it is not necessary for 
the prosecution to affirmatively prove anything 
more to show that the amount \va? received bv 
him as a bribe or illegal gratification. 1959 Cri 
U 457: AIR 1959 Ker 88 (93) (Pt A) (Prs 12, 
13) (DB). 

-S. 4 — Burden of proof — Dlschage of. 

Under Section 4 the burden, no doubt, is upon 
the accused to prove that he came bv the 
amount innocently. But that burden is, unlike 
the burden resting upon the prosecution, not 
so heavy. That burden is like one in a civil 
proceeding discharged bv indicating the balance 
of probabilities. 1956 Cr U 227: Modh B U 

1955 HCR 1703: Madh BLR 1955 Cr 335: AIR 

1956 Madh B 51 (53) (Pt E) (Pr 27). 

-S. 4 — Burden of proof. 


The presumption under S. 4, arises as soon as 
Jhe prosecution has proved that the accused has 
accepted or agreed to accept an amount not 
covered by the proviso as gratification. If un¬ 
rebutted and until the contrary is proved, the 
gratification will be deemed to have been paid 
or given or received corruptly as inducemenl 
or reward as is mentioned in the Act. But in 
such cases the burden of proof on the accused 
is less stringent than that laid on the prosecu¬ 
tion in proving guilt and corresponds to that 
which rests upon a plaintilT or defendant who 
is required to prove an issue in a civil proceed¬ 
ing, i.e., preponderance of probabilities. 1958 
Mad WN 561: 1960 Mad LJ (Crl) 552: 1959 Cr) 
LJ 484: AIR 1959 Mad 166 (172) (Pt D) (Pr 

3. Presumption under. 

*-S. 4 (1) — Presumption under — When 

can be raised — Money paid need not be bv 
way of bribe. 

Paragraph 3 of Section 161 of the Code pro. 
vides that the word 'gratification' is not res¬ 
tricted to pecuniary gratification or to gratifica¬ 
tions estimable in monev. What the prosecution 
has to prove before asking the Court to raise a 
presumption against an accused person is thnl 
the accused person has received a ‘gratification 
other than legal remuneration’; if it is shown 
that the accused received the stated amount and 
hat the said amount was not legal remuneration 
then the condition prescribed by the section is 
satisfied. 

FurUjer the relevant clause in S. 4 (1). which 
deals with the acceptance of any ‘valuable thine 1 
under Section 165, I. P. Code, plainly requires 
the Presumption lo be raised, whenever it is 

ha lh , c vo . , “" b,e lhin B has been received 
bv he accused without anything more. It would 
be unreasonable to hold that the word 'gra|“ 
flcation in the same clause imports the neces 
S ty to prove not only the payment of money 
but the incriminating character of the said 

I9H C, , U«, R " i “i A "> 1957 R.i n* 
1957 Cr LJ 541 and 60 Bom LR 811; AIR mo 

Bom 30; 1959 Cr LJ 34, Overruled C T 
fiflnm' e i k U id Pradesh. 1060 Mad" WN 23fr 
LJ ° ( Cr) 228-' lfinn S08: 1000 

f ?oi: 


Cuurl should accept the explanation given by 
accused where it is reasonably probable, or 
should it insist on strict proof — (Quaere). AIR 
1960 SC 548 (552) (Pt C) (Prs 11, 12). 

• -S. 4 (1) — Scope — Presumption under — 

When lo be raised. 

When there is no indicalion whatever that any 
public servant was to be approached or influenc* 
cd bv the accused there can be no question of 
making a presumption that the payment was as 
a motive or reward for rendering service with 
anv public servant. Slate of Ajmer (now Rajas¬ 
than) v. Shivjilal. 37 My* U 878: 1959 Mad 
WN (SC) 72: 1959 All WR (HC) 376: 1959 All 
Cr R 303: 1959 Cr LJ 1127: 1959 Mad LJ (Cr) 
589: (1960) 1 Lab U 239: (1959) Supp (2) SCR 
739: 1959 SCJ 911: AIR 1959 SC 847 (850) (Pt D) 
(Pr 7). 

(Overruled on another point in AIR 1962 
SC 195.3 

• -S. 4 — Nature of presumption under — 

(Evidence Act (1872), S. 4 — ‘Shall presume’) — 
(Interpretation of Statutes — Acts in pari 
materia). 

The presumption under S. 4. Prevention of 
Corruption Act, is a presumption of law and it 
is obligatory on the Court to raise this presump 
lion in every case brought under S. 4. It intro¬ 
duces an exception lo the general rule as to the 
burden of proof in criminal cases and shifts 
the onus on the accused. The legislature has 
chosen to use the words ‘shall presume 1 and not 
may presume', the former a presumption of law 
and latter of fact. Both these phrases have been 
defined in the Indian Evidence Act, no doubt 
for the purpose of that Act but S. 4 of the Pro- 
vention of Corruption Act is in pari materia with 
the Evidence Act because it deals with a branch 
of law of evidence, e.g., presumptions, and there¬ 
fore. should have Ihe same meaning. Slate of 

i Ysi? vana,h ,ver ’ 1958 SCJ 336: 
!?“ , M I ad ,SC) 34: 1958 Crl LJ 232: (1958) 
“ ad ffri) 299: 1958 All Crl R 267: 1958 SCR 
580: (1958) 1 An WR (SC) 136: (1958) 2 Lob LJ 
653: (>958) I Mad U (SC) 136: 1958 All WR (HC) 
371: AIR 1958 SC 61 (64) (Pr 14). 

^dr S ez. 4 en7o! SC ° Pe ° f “ P,CSUmp "° n ~ Nature 

Section 4 only lays down that, if it j s proved 
b\ the prosecution that the accused did receive 

52Mhc »rnlif£«r lherC "' ill be a presum Ption 
that the gratification was received by the accused 

5 p" S" °l »rd as mentioned in T 16., 

inn ? B ? fore c relvm * upon the presump, 
lion laid down in S. 4 of Act 2 of 1947 ) the 

ssrsswa 

tlon^B (1 )- A p 5S 7. Char « e under Sec. 
,! ^resumption* If con be Invoked 

The presumption under S 4 k nic. i -rTT . 

cases where the accused is chnrSd “ V 2 l,nb,c ,n 

other section than S 161 ! p r'j undcr sorae 

(1) Provides for the same * SecUo \ 5 

gravamen of the chareo .K° f ofrenc «— the 

S. 161. I. p Code and tKef T ,he *“" 10-118 in 

cused is charged under S 5 m’ ,' he nr ‘ 
Court is fully justified in' • of he Acl > thc 
sumption available under S. rVM CrH 
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1: 1952 RD (HC) 375: 1953 All \VR (HQ 4: 1953 
Cri LJ 340: 1953 All LJ 193: ILR (1954) 1 All 45: 
AIR 1953 All 110 (113) (Pi I)) (Pr 18). 

-Ss. 4, 0, 7 — Applicability lo provisions of 

Penal Code. 

Neither S. 6 nor Ss. 4 and 7 make anv mention 
of anv other section of the Penal Code and if 
the accused is. therefore, not charged under Sec¬ 
tion 161 or 165 of the Penal Code but under 
certain other sections of the Penal Code, the pro¬ 
visions of the Prevention of Corruption Act would 
not apply to these sections. 1952 All LJ 21: ILR 
(1954) I All 1: 1952 Cri LJ 236: 1952 All \VR 
(HC) 98: AIR 1952 All 35 (38) (Pt C) (Pr 16) 
(DB). 

-S. 4 — ‘Gratification* — Meaning — Presump¬ 
tion under S. 4 when arises. 

The word ‘gratification’ in S. 4 has been used 
in the section in its primary dictionary meaning 
as ‘satisfaction’ and not in the sense of reward 
or recompense”. 

The presumption referred to in S. 4 arises as 
soon as the prosecution has proved that the ac¬ 
cused person has accepted or obtained, or has 
agreed to accept or attempted to obtain, for 
himself or for anv other person any gratification 
in the above sense or an\ valuable thing, from 
anv person provided however illogical it may be 
that in the former case it has further proved 
that such gratification was not accepted or oh 
tained or agreed to be accepted or attempted to 
be obtained, by wav of legal remuneration: 1949 
All LJ 441: 1949 All Cr C 111: 1949 All WR (HC) 
454: ILR (1950) 5 All 382: 52 Cri LJ 197: AIR 
1951 Al 546 ( 547, 548) (Pt B) (Prs 4, 15) (DB). 

-S. 4 (1) — Trial under S. 161, I. P. Code - 

Statutory presumption of motive of payment 
ignored — Appeal from acquittal — Acquittal 
cannot stand — (Penal Code (I860). S. 161). Sec 
Criminal P. C. (1898), S. 423. 1959 Cri LJ 1421: 

AIR 1959 Bom 543 (DB). 

-S. 4 (1) — Presumption under S. 4 when 

arises indicated — Presumption however is not 
one which is required to be rebutted by evidence 
establishing the defence of accused beyond rea¬ 
sonable doubt. Sec Penal Code (I860). S. 161. 
1959 Cr LJ 1421: AIR 1959 Bom 543 (DB). 

-S. 4 — Conditions necessary for raising pre¬ 
sumption — Nature of presumption. 

It is only when the prosecution has proved that 
the accused has accepted any gratification othei 
than legal remuneration, the Court shall presume 
that the accused person accepted that gratinca 
tion as motive or reward. It is necessary for 
the prosecution to prove that not merely a pay. 
men! of money or in kind was made over to 
the accused but it must be further proved by 
the prosecution itself that such payment amount¬ 
ed to gratification other than legal remuneration. 
A mere payment without more would not amount 
to a gratification other than legal remuneration 
and if it does not amount to gratification othei 
than legal remuneration there is no scope foi 
raising the presumption under S. 4 of the Pre 
vention of Corruption Act. 

Section 4 refers to two offences— one under 
S. 1G1 and the other under S. 165, Penal Code 
The words ‘anv gratification' in the section musl 
be read with reference to the offence under Sec- 
tion 161 and the words 'any valuable thing oc- 
curring in the section must be read in reference 
to the offence under S. 165. AIR 1951 All j 46, 
Dissented from; AIR 1951 Cal 524, Ret. on. 

If the presumption nriscs under S. 4 then it 
is the boundon duty of the accused, on whom 
the burden of proof is thereafter cast, to show 
that what was accepted by Inin as gratification 


was not as accepted by him as gratification was 
not as a motive or a reward. But for the pur¬ 
pose of considering whether the amount paid by 
the complainant to the accused was a gratifica¬ 
tion or not the case that it tried so be made out 
bv the accused will have some bearing. ILR (1959) 
Bom 243: 59 Bom LR 811: 1959 Cri LJ 34: AIR 
1959 Bom 30 (32, 33) (Pt A) (Prs 5, 6) (DB). 

[Overruled in AIR 1960 SC 548 ] 

-—S. 4 — Presumption and onus — Presump, 
tion that accused accepted gratification for cor- 
rupt motive arises when prosecution proves bey. 
ond reasonable doubt that accused accepted grati¬ 
fication — Burden of displacing presumption is 
ordinarily on accused, i.c., of raising reasonable 
doubt — Evidence Act (1872), Ss. 101-103. AIR 
1955 NIC (Cal) 745 (DB). 

-S. 4 — Burden of proof — Standard of proof 

required — Evidence Act, Ss. 3, 101 to 103 — 
Penal Code (1860), Ss. 161, 165. 

Ordinarily, the prosecution would be ilable to 
prove the motive or reward under S. 161, Penal 
Code, or absence or inadequacy of consideration 
under S. 165, Penal Code, because such motive 
or reward or such absence or inadequacy of con¬ 
sideration is part of the very offence under Sec¬ 
tion 161 or S. 165, Penal Code respectively. But 
now by reason of Section 4, Prevention of 
Corruption Act, 1947, that presumption will 
be made against the accused the moment 
the prosecution proves that the accused ac¬ 
cepted or agreed to accept or obtained or 
attempted to obtain any gratification or 
valuable thing. This does not mean that the 
burden of proof on the prosecution to establish 
the acceptance or the agreement to accept or 
the obtaining or the agreement to obtain the 
gratification or the valuable thing is al all dis¬ 
placed bv this section. That burden still remains 
on the prosecution. This proof must be in ac¬ 
cordance with the standard of proof laid down 
bv S. 3, Evidence Act. Anv other standard of 
proof bv percentage or plausibility cannot be ac- 
cepted. 52 Cri LJ 1116: 88 Cal LJ 14: ILR 
(1952) 2 Cal 243: AIR 1951 Cal 524 (527) (PI A) 
(Prs 18, 19) (DB). 


-S. 4 — Presumption. 

Jnder S. 4 of the Prevention of Corruption Act 
Court must presume that the accused under 
circumstances, accepted the money asi * 
live or reward as contemplated under S. 161. 
P. Code. AIR 1953 All 110: AIR 1952 Bom 
Rcl. on. 1955 Cri LJ 1585: AIR 1955 Him 
i 51 (53) (PI B) (Pr 13). 

-S. 4 — It is unnatural lo expect that me 
used would demand a bribe in Hie presence 
a person about whom he was no sure 
■nnl Code (1800). S. 101) l^OCrl 
dli BLJ 1955 HCR 1703: Madh BLR 1955 Cr 
i: AIR 1950 Mndh Bha 51 (54) (PI F) J Pr 30), 
-S. 4 — Evidence — Presumplion under bee- 
i 4 — Public servanl proved lo have accepted 
(ideation other than legal remuneration 1 
option is .ha. he. accepted .« ns mol.£ or 

inccT'Xf.an. could be held' .ha. the 

’g 0 )"’s ,.nStf 1056 NUC (Madh Bha) 4801. 

— S ' 4 ( 4 ) — Presumption under - Effect on 
_ Duly of prosecution lo prove guilt of 
■used — Prcsumplion of law created bv 

n 4, is no. unlike other presump ions o law, 

rfe 's^cSs'iiSi: s i« *•» “ 

-S >7 *4 (2) — Presumption under — Nature — 
oof to the contrary’ What g- f |hc Pre . 
rhe presumption under S- 4 ^ [ re but- 
dion of Corruption Act (2 of l«*/i 
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table and the ‘proof to the contrary for the 
purpose ot rebutting the presumption may be at- 
ior.ied bs the statement of the accused hunsell. 
it i. i* probable under the circumstances ol the 
ca>e ;i!m> bv the olliei circumstances establi¬ 
shed m the case. AIK 1951 Cal 5-4; AIR 195- 
Orissa 'J07, Foil. 1957 2UPLJ (Notes) 195. 

-S. 4 — ‘Shall be presumed' — Meaning. 

The term "shall be presumed” means that the 
Court is bound to take the fact as proved until 
evidence is adduced to disprove it and the party 
inteicsled in disproving it must produce such evi- 
ence if he can. 1958 Mad \YN 561: 1960 Mad 
U (Crl) 552: 1959 Cri LJ 484: AIR 1959 Mad 
166 (171) (Pt C) (Pr 23). 


In this view, the mere proof ot the passing of 
money from A to B. charged with bribery, is not 
enough to displace the presumption ot B s in¬ 
nocence. . 

Section 4 requires that the prosecution should 
prove that the accused accepted or agreed to 
accept the amount as a gratification. <a Accept, 
mean "to take or receive with a consenting mind . 
It is. therefore, upon the prosecution to prove 
not onlv the passing' of money into the hand? 
or the accused hut also that he took it with a 
consenting mind’. This would necessitate proof 
of either an agreement to accpet prior to the 
actual acceptance, or of his consent to accept 
the same as gratification at the time the money 
was olTercd. 


——S. 4 — Accused in his capacity as supervisor 
recommending to his superior for retention oJ 
services ol certain persons discharged irom ser¬ 
vice — Accused receiving irom such persons 
sums of money as a reward for his services —* 
Accused is guilty under S. 161 of Penal Code in 
view of presumption arising under S. 4, Preven¬ 
tion of Corruption Act. See Penal Code (18601, 
S. 161. 51 Cri LJ 380: AIR 1950 Mad 93. 

-S. 4 (I) — Presumption under — - Scope — 

(Peual Code (1860), S. 165) — (Evidence Act 
(1872), Ss. 101 to 104). 

The only presumption which can be drawn by 
virtue of S. 4 (1) is that the thing was obtained 
without consideration or for a consideration 
which the accused knew to be inadequate. A 
presumption that it was obtained from any per¬ 
son whom he knew to be interested in or re¬ 
lated to the person so concerned, is not covered 
by this provision. It is for the prosecution to 
prove by positive evidence that the accused ob¬ 
tained the thing from a person who is known to 
be related to the concerned person. (1957) I Lab 
LJ 650: 22 Cut LT 397: 1LR (1956) Cut 617: 1956 
Cri LJ 1341: AIR 1956 Orissa 201 (203) (Pr 11) 
(DB). 

-S. 4 — Scope — Presumption of innocence 

of accused Is not displaced by S. 4 — Penal 
Code (1860), S. 161. 

Per Panigrahi, J.:— Section 4 lays down that 
if the prosecution proves.that the accused per¬ 
son has accepted, or agreed to accept, any grati¬ 
fication, it shall be presumed, unless the contrary 
is proved, that he accepted or agreed to accept 
with a corrupt motive. This raises a rebuttable 
presumption and the contrary may be proved 
to displace the presumption contained in the 
section. The section purports to lay down that 
the Co>url shall draw a particular inference from 
a particular proved fact. It is only an inference 
and not evidence, and may be overcome by evi¬ 
dence. It would be an outrage on commonsense 
and reason to infer that the presumption of in¬ 
nocence of the accused has itself been displaced 
and that the ofTence of bribery must be held to 
be established the moment the money passed into 
the possession of the accused without furthei 
proof that the money was "accepted” or "agreed 
to he accepted" for corrupt purposes. When the 
law raises a presumption against the accused and 
colls upon him to prove the contrary, the quan¬ 
tum and degree of proof required to displace 
that presumption are just those required in a 
civil case; and the contrary* can be said to be 
proved if the accused succeeds in establishing 
that the act attributed to him is capable of an 
Interpretation other than that suggested by the 
prosecution. In such an event the Court is bound 
to hold that the prosecution has failed to dis¬ 
place the presumption, of innocence beyond re- 
*sonablp At>m. ' , \' } . , 

[Vol. 12J Fn.D. 46. ‘ U ' ' ' 


Proof of the contrary need not be by evidence 
oral or documentary; The proof may be af¬ 
forded, by, the statement of the accused himseli 
or by the circumstances of the case. 

Per Narasimham, J.:— As soon as the prosecu¬ 
tion had proved that the public officer accepted 
the sum offered which was admittedly not part 
ot the legal remuneration, the presumption undei 
S. 4 ol the Prevention of Corruption Act,, 1947 
(Act 2 of 19471 would apply and in the absence 
of any evidence on the side of the accused it 
must be held that the sum was accepted as 
bribe. 1952 Cri LJ 1393: ILR (1952) Cul 364: 
.AIR 1952 Orissa 267 (272, 273, 278) (Pt D) (Pra 
8 to 10, 29) (DB). 

—-S. 4 ~ Scope — Presumption — When 
arises. 

Where it is admitted by the accused that he 
received the money which was not the legal 
remuneration, the presumption under S. 4 that 
he received the money as a motive or reward 
such as is mentioned in S. 161. Penal Code arises 
against him. The section introduces an excep¬ 
tion to the general rule as to the burden of proof 
in criminal cases and shifts the onus on to the 
accused. It is a presumption of law and there- 
lore it is obligatory on the Court to raise this pre¬ 
sumption in every case brought under Section 4 

CaSe ° f PreSUm P tion Of fact, 
presumptions of law constitute a branch of juris- 

EZPSSi AS 15“ and AIR I960 sc 

* 196! 633: 1961 ( 1 ) Cri LJ 544 

(547) (Pt A) (Prs 9, 11) (DB) (Pot). 

—4, 5 Presumption under S. 4 cannot 
u pr . 0secutl0n under S. 5 (2) — AIR 195H 
{jinJ 10 ’ D,ssenled from. AIR 1955 NIC (P^J) 

—S. 4 — Presumption under — Benefit of — 

s - 1,11 - 

ss. - - Aft ss 

seeution into S.*T ," *£»«> U» Pfo. 

5TWS Bay 

receive* 1 fif t« A-S 

for exercising nnv «nr'LJ motive or reward 


• mtoip 
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4 (as amended in 1952) — Presumption 
under, stated (Obiter) — (Penal Code (1860), Sec¬ 
tion 161). AIR 1955 NUC (Raj) 1192. 

-S. 4 (1) — Presumption under, when arises 

— What prosecution has to prove in first in¬ 
stance. 

Under S. 4 (1) Prevention of Corruption Act 
1947, the general presumption of innocence of 
the accused is displaced once it is proved thal 
he has accepted the money which is not legal 
remuneration and instead the presumption will 
arise that he took it as a bribe. In order that 
this should happen, the prosecution has to prove 
first that the money has passed into the posses¬ 
sion of the accused person and. second, that this 
money was illegal remuneration. Therefore, the 
find of the money from the possession of the 
accused is by itself not enough and the other 
ingredient that it was bv way of illegal grati¬ 
fication has also to be proved by the prosecution. 
But if that is done, then the accused must ac¬ 
count for his possession of the money and if he 
fails to do so it must be held that the sum was 
taken bv him as a bribe. (’56) 9 Sau LR 211. 

-S. 4 (2), (3) (as amended in 1952) — Ap¬ 
plicability. 

Held, that in the nature of the prosecution evi¬ 
dence in this case the Court was fully justified 
in drawing the presumption as provided lor in 
S. 4 (2). The sum of Rs. 35 tendered bv the 
accused to P. W. 1 in this case could not be 
taken to be so trivial as to attract the saving 
provision contained in sub-section (3). 1954 Crl 

LJ 1604: 1954 Kcr LT 455: ILR (1954) TC 856: 
AIR 1954 Trav-Co 492 (494) (Pt F) (Pr 6) (DB), 

4. Rebuttal of presumption by accused. 

B -S. 4 (1) — Accused shown to have ac¬ 

cepted money which was not legal remuneration 

— Presumption can be raised — Rebuttal must 
be by explanation which must be true and not 
mereiy plausible — Presumption under S. 4 (1) 
and Evidence Act, S. 114, distinction between — 
Whether presumption Is rebutted Is question of 
fact — Supreme Court will not Interfere — Con¬ 
stitution of India, Art. 136 — (Section 4 re¬ 
numbered as sub-section (1) of that section by 
the Amendment Act (59 of 1952) ). 

In order to raise the presumption under Sec- 
tion 4 (1), Prevention of Corruption Act what 
prosecution has to prove is that the accused per¬ 
son has received ‘gratification other than legal 
remuneration’ and when it is shown that he has 
received a certain sum of money which was not 
a legal remuneration, then the condition presc¬ 
ribed by this section is satisfied and the presump¬ 
tion thereunder must be raised. AIR 1960 SC 
548, Rel. on. 

Whereas under S. 114 of the Evidence Act. it 
is open to the Court to draw or not draw a pre¬ 
sumption as to the existence of one fact from 
the proof of another fact and it is not obligatory 
upon the Court to draw such presumption, under 
sub-s. (1) of S. 4 Prevention of Corruption Act, 
however, if a certain fact is proved; that is; 
where any gratification (other than legal grati¬ 
fication) or any valuable tiling is proved to have 
been received bv an accused person the Court is 
required to draw a presumption that the person 
received that thing as a motive of reward such 
as is mentioned in S. 161. I. P. Code. There¬ 
fore the Court has no choice in the matter, once 
it is established that the accused person has re¬ 
ceived a sum of money which was not due to 
him as a legal remuneration. Of course, it is 
open to that person to show' that though that 
money was not due to him as legal remunera¬ 


tion it was legally due to him in some othei 
manner or that he had received it under a trans 
action or an arrangement which was lawful. The 
burden resting on the accused person in such 
a case would not be as light as it is where a 
presumption is raised under S. 114 of the Evi 
dence Act and cannot be held to be discharged 
merely by reason of the fact that the explanation 
offered by the accused is reasonable and prob¬ 
able. It must further be shown that the explana- 
hon is a true one. The words ‘unless the con- 
trary is proved which occur in this provision 
make it clear that the presumption has to be 
rebutted by proof and not by a bare explana. 
tion which is merely plausible. A fact is said 
to be proved when its existence is directly esta¬ 
blished or when upon the material before it the 
Court finds its existence to be so probable that 
a reasonable man would act on the supposition 
that it exists. Inless, therefore, explanation is 
supported by proof, the presumption created by 
the provision cannot be said to be rebutted. AIR 
1943 PC 211, Distinguished; AIR 1958 SC 61, 
Rel. on. 

The question whether a presumption of law 
or fact stands rebutted by the evidence or other 
material on record is one of fact and not of law 
and the Supreme Court is slow to interfere with 
the view of facts taken bv the High Court. No 
doubt, it will be open to the Supreme Court to 
examine the evidence for itself where the High 
Court has proceeded upon in erroneous view as 
to the nature of the presumption or, again, where 
the assessment of facts made bv the High Court 
is mainfestly erroneous. Dhanvantrai Bnlwanti 
Desai v. State of Maharashtra. 1963 Mad WN 
246: (1963) 1 Mys U 66: (1963) 1 SCWR 178: 
(1963) Supp 1 SCR 485: 1964 MLJ (Cr) 65: (1964) 
1 SCJ 133: 1963 All WR (HC) 358: 65 Bom LR 
332: (1963) All Cr R 185: (1963) 2 Lab LJ 415: 
AIR 1964 SC 575 (578 to 580) (Prs 10, 12. 13). 

-S. 4 — Presumption under — Rebuttal of — 

Onus. 

Once the prosecution establishes the receipt of 
the tainted monev bv an accused person, then 
an onus is cast on the accused to rebut the pre¬ 
sumption against him and ofier an explanation. 
Where the accused in his attempt to rebut the 
presumption takes several stands the very multi- 
plioitv of the stands destroy the bona fidcs of 
them and thev become inadequate to rebut the 
presumption. ILR (19591 1 All 508: 1959 All WR 
(HC) 589: 1959 All Cr R 491: 1959'Cr LJ 924: 
AIR 1959 AH 483 (485) (PI A) (Pr 5). 

-Ss. 4 (1), 5 (1) (d), 5 (2) and 5 (3) — Penal 

Code (45 of 1860), S. 161 — Accused charged 
under S. 161, Penn! Code, and S. 5 (2) of the 
Act — Failure of charge under S. 161 — Convic¬ 
tion under S. 5 (2) — Requirements of — Pre¬ 
sumption under S. 4 (11 — Applicability — Rule 
of evidence applicable for conviction — Criminal 
P. C. (5 of 1898). S. 258 (1) — Accused charged 
under S. 161, Penal Code and S. 5 (2), Preven- 
llon of Corruption Act — Failure of charge under 
S. 161 and conviction only under S. 5 (2) — 
Absence of finding on former charge cannot 
amount to acquittal. 

The accused appellant, an Assistant Draughts¬ 
man in the Southern Railway, was charged with 
offences under S. 161, Penal Code and S. 5 (1) 
(d) read with S. 5 (2) of the Prevention of Cor¬ 
ruption Act, on the allegation that he took a 
bribe of Rs. 100 from a Railway contractor. The 
Special Judge, rejecting the explanation of the 
accused that he did not receive it as bribe, but 
that the contractor gave it to him as marriage 
presentation, in spite of his protest, held that if 
amounted to taking illegal gratification under 
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S. 5 ID (dl and accordingly convicted him under 
S. o (2) ot the Act. The Judge did not record 
any tinding under S. 161, Penal Code. The ac¬ 
cused thereupon preferred the appeal to the High 
Court. 

Held, the Special Judge is in error in applying 
the presumption under S. 4 (1) of the Preven¬ 
tion o! Corruption Act lor a conviction under 
S. 5 {2), because these presumptions apply to 
different specific offences, and cannot be used 
ior an offence to which it is not related. Since 
the accused had been charged under S. 5 (1) 
Id) of the Act, the presumption under S. 5 131 
of the Act alone is applicable, if the facts and 
circumstances warrant its application. It cannot 
be laid down as an absolute rule in rebutting the 
presumption placing the onus upon the accused 
either under S. 4 (I) or S. 5 (3) of the Act, that 
he must adduce evidence aliunde, and that his 
explanation taken with other circumstances which 
might appear in the prosecution evidence will 
not afford a rebuttal of that presumption. While 
the explanation of the accused may be taken 
into consideration and treated as evidence in the 
case in order to rebut such a presumption, it 
is not sufficient that the version given by him 
is merely reasonable or probable. In order to 
rebut the presumption, the statement of the ac¬ 
cused taken with other circumstances must be 
accepted as true, or should amount to ‘proof 
within the meaning of S. 3 of the Evidence Act. 

In the instant case, the possibility of the cur- 
rency notes being given as alleged by the accused 
cannot be ruled out. If such a gift is given and 
taken, it cannot be said that it has been taken 
bv any corrupt motive, nor does the presumption 
under S. 5 (3) apply. The offence under Sec¬ 
tion 5 (1) (d) is not established, and the accused 
is entitled to an acquittal on that count. 

Suppose in a case where an accused has been 
charged with several offences, the Court has found 
him guilty of an offence and passed a sentence 
specifically saying that it is not necessarv to give 
a finding on other offences, though this may 
amount to non-compliance with the mandatory 
provisions, nonetheless, it cannot he said that the 
omission to give a finding is tantamout to rc- 
cord.ng a finding of ‘not guilty’. In view of the 
fact that there is no positive finding bv the trial 
Courl, the safer course would be to direct a re¬ 
trial on the first charge under S. 161 . Penal Code. 
Tins is necessary, though the Court has held 

unde . r nl 5 < 2 ‘ ,hal ex Planation of the nc- 
cused that he had gone there for extending 
marriage invitation was probable. For the pur- 
■? 0 * e ,® f 181, Penal Code read with S. 4 of 

Ac his finding will not be sufficient, as it has 
got to be found that the statement of the ac¬ 
cused is true, or is such as to amount to proof of 

Andh WR 9: 1985 MU (Cr) 

i p A,R 1906 Andh Pra 105 

(1121 (Pi A) (Prs 29, 30) (DB). 

—— S. 4 — Presumption under — How rebutted, 
the presumption against the accused under 

LL Pr r en ‘ ,0n Corr , uplion Act, regarding the 
e °. r reward or absence or inndequaev of 

' S a , rebuttable presumption. Thai 
presumption may be rebutted bv the accused not 

on h P hnir a r?'in"' ,CS "T°. ny of "-'loesses called 
on behalf of the accused but also bv a statement 

of the accused under S. 342, Criminal P. C.. and 

any d °. cum .v nl produced on behalf of the de- 

riJ ta. F Tin MOKoi rr o ll J! diD,! circumstances. 88 
“• IUR (1952) 2 Cal 243: 62 Cr IJ iiia. 

AIR 1051 Cal 624 (527) (P| Q (Pr 21) (DB)! * 

S. 4 ( 1 ) Presumption — Rebuttal, 

The presumption under S. 4 (I) arises not nnlv 

’when the accused has accepted or obtained for 


himself or for any other person any gratification 
but also when he has accepted or obtained for 
himself or lor any other person any valuable 
thing from any person. Currency notes are valu¬ 
able things. This being a presumption of law, 
when the facts necessary lor raising the presump¬ 
tion are either proved or admitted, the Court 
has to proceed on the basis that the gratification 
obtained by the accused was accepted bv him 
as a molive or reward such as is mentioned in 
S. 161 ol the Penal Code until the contrary is 
proved bv the accused. When the prosecution 
has proved that the accused public servant has 
received monev from any person which is not 
legally due lo him or that fact is admitted by 
the accused himself, the burden is on him to 
disprove the presumption arising under S. 4 (1} 
of the Prevention of Corruption Act and in such 
a case it is not necessarv for the prosecution to 
affirmatively prove anything more to show that 
the amount was received bv him as a bribe or 
illegal gratification. 

The degree of proof required to rebut the pre¬ 
sumption must, of course, depend upon the facts 
and circumstances of each case. But in view of 
the imperative provision in S. 4 (li the presump¬ 
tion cannot be held to have been rebutted with¬ 
out sufficient material before the Court which 
would ordinarily carry conviction to a judicial 
mind. As the contrary has to be proved it will 
not be sufficient for the accused merely to create 
a doubt. 

A mere explanation bv the accused, which is 
not inconsistent with the proved or admitted fact 
mat he had received monev from a person with 
whom he had dealings officially which was not 
lega ly due to him, would not therefore, be suffi- 
cient, without corroboration by other evidence 
either direct or circumstantial, to rebut the pre- 

ff!? D ¥ t i (1) ; 1958 Kcp LT *76: 1959 
her LJ 425: 1958 Mad LJ (Cr) 758* I95Q fp IJ 

«£, A,R 1959 M m (P. 

Code* ffstwn Pr | su “ p, ' on - Rebuild - (Penal 
Ss lOlTlM) * (EvIdenCc Ac ' < 1872 )’ 

r&rn sn 

M c ™“ 

ms nsar,- a» d, k 

138 (. 37 , iWKWl 1958 K * 

sumption 7t mX C - e Re a.‘ of "V ** 

Ihe contrary' — Exlen, „# 1 4 °* “ Pp oof to 
accused—(Evidence Acl pro °f on 

- (Criminal P.T 1*11 

Ad Ihat The f momenl 4 ’u P is V nr ti0n i of .Corruption 
ensed has receive™ „ s ‘ P f 0Vecl ,hftt «»» ac- 
complninant it shall hi mo ? cv from Iho 

Ms SAss" 

contrary. secused to prove to the 


724 


PREVENTION OF CORRUPTION ACT (1947), S. 4, Note 4 


Although a burden is cast upon the accused 
by reason of S. 4, this burden is not so heavy 
as upon the prosecution in other cases where no 
such presumption arises but is akin to burden 
placed upon a litigant in civil cases and can be 
discharged bv proving preponderance of possibili¬ 
ties. 

The considerations that a charge under S. 161, 
I. P. Code, is one which is easilv and may often 
be lightly made but is in the very nature of 
things difficult to establish, cannot be suffered 
to relieve the prosecution of any part of the 
burden which rests upon it to establish charge 
bevond reasonable 'doubt. If after everything 
that can legitimately be considered has been given 
its due weight, room still exists for taking the 
view that, however strong the suspicion raised 
against the accused, every reasonable possibility 
of innocence has not been excluded, he is en¬ 
titled to an acquittal. AIR 1944 FC 66 , Rel. on. 
Test, under both English and Indian law. re¬ 
garding probabilities of a fact is that of a prudent 
man. 1956 Cr U 233: Madh BLJ 1955 HCR 
1333: AIR 1956 Madh Bha 86 (92, 93) (Pt C) 
(Prs 55,. 56, 58, 65, 67) (DB). 

•- S. 4 (1) — Presumption under — Rebuttal 

°*The Legislature has, bv the words, ‘shall pre¬ 
sume' used in S. 4 (1) of the Prevention of Cor¬ 
ruption Act, made it obligatory on the Court to 
raise a presumption in every case brought under 
the Prevention of Corruption Act that the ac- 
cused received or accepted the money as an 
illegal gratification unless he rebutted the same. 
For rebutting the presumption under S. 4 (1) 
it is not enough for the accused to offer an ex¬ 
planation which has not been disproved or to 
create some doubt in the mind of the Court, but 
it is necessarv for the accused to prove that he 
did receive the monev otherwise than as illegal 
gratification or bribe i.e.. innocently. 

The burden of proof required to be discharged 
by the accused in such cases is less than that 
required at the hands of the prosecution in pro¬ 
ving the case bevond reasonable doubt. 1 ms 
burden mnv be discharged bv the evidence sa is- 
fying the Court of the probability °f {bat which 
the accused is called upon to establish. If 5 ® 
Mad LJ (Cr) 608: 1959 Mod WN 441: (1959) . 
Mad LJ 141: I960 Cr LJ 92: AIR 1960 tfad 27 
(31) (Pt A) (Pr 17). 

,_c 4 _ Presumption under is rebuttable 

_ I,‘mav be rebutted by oral testimony of ac. 

dk sr rn 

3978. 

_ S s 4. 5 (1) (d) and (2) - Prosecution under 

—Accused receiving money from complainant not 
bv way of legal remuneration — Presumption 
HsSI under S. 4 - Rebuttal - Penal Code 

(1860), S. 181. . - p - 

Where in a prosecution under S. 161. I. r. .. 
and S 5 (2) read with S. 5 (1) (d) Prevention 
o? Corruption Act. it is proved that the accused 
bad received a sum of money from the com 
nlninmt and it was nobody s case that this is 
nart of accused's legal remuneration, a presump- 
F- „i,w <: 4 of the Act arises against the ac- 
tmn under • ^ proves to the contrary, he 

must be treated as having received the said money 

T motive or reward within the meaning of 

o i P Code; such a presumption would hr 

reh Sled 1 ''even if the explanation given by the 
rebutted r en money is a reasonable 

"“k 1 nne A R 1W SC 548. Applied. 1902 

tfS S TLH (19821 12 "•! «»■ 


-S. 4 — Presumption under — Rebuttal. 

All that is required from the accused in a 
bribery case and having regard to S. 4 is to 
establish bv evidence satisfying the Judge of the 
probability that the amount he received or ob¬ 
tained was received or obtained bv him innocent¬ 
ly. If he establishes that probability he has re¬ 
butted the presumption and is entitled to be ac¬ 
quitted. 1955 Crl LJ 1387: ILR (1956) Pepsn 
223: AIR 1955 Pepsu 156 (158) (Pi D) (Pr 10). 

5. Constitutional validity of the section. 

# -S. 4 — Constitutional validity — Not un- 

constitutional as S. 4 lays down ‘'procedure esta¬ 
blished bv law” within Art. 21 of Constitution. 
See Constitution of India, Art. 21. 1961 (2) Crl 
LJ 811: AIR 1961 SC 1629. 

• -S. 4 (1) — Validity — Article 14 of Con¬ 

stitution — If violated. 

Article 14 does not forbid reasonable classi¬ 
fication for the purposes of legislation; no doubt 
it forbids class legislation; but if it appears that 
the impugned legislation is based on a reasonable 
classification founded on , intelligible differentia 
and that the said differentia have a rational re¬ 
lation to the object sought to be achieved by it, 
its validity cannot be successfully challenged 
under Art. 14. 

The basis adopted bv the Legislature in clas¬ 
sifying one class of public servants who are- 
brought within the mischief of S. 4 (J) is & 
perfectly rational basis. It is based on an in¬ 
telligible differentia. The object which the .Legis¬ 
lature wanted to achieve is the eradication ol 
corruption from amongst public servants, and be¬ 
tween the said object and the intelligible differ¬ 
entia on which the classification is based there 
is a rational and direct relation. Hence, S. 4 
(1) is not ultra vires under Art. 14 of the Con¬ 
stitution. C. I. Emdcn v. State of Uttar Pradesh. 
1960 Mad WN 233: (1960) 1 Ker LR 413: 1969 
Mad LJ (Cr) 228: 1960 SCJ 368: 1960 Cr LJ 729: 
(I960) 2 SCR 592: AIR 1960 SC 548 (550) (PI A> 
(Pr 5). 

SECTION 5 
SYNOPSIS , 'll 

(Prevention of Corruption Act (2 of 1947), S. 5.> 


1 . 

2 . 


3. 

4. 

5 . 

6 . 


8 . 

9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 
17. 


18. 


of Corruption Act 


General. 


Scope and object. 

Public servant 
See also Prevention 
(1947), S. 6. 

Sub-seclion 5 (1) (a). 

Sub-section 5 (1J (b). 

Sub-seclion 5 (1) (c) — ucnenu. 

Dishonest and fraudulent misappropriation 

— Sub-section 5 (1) (c). . 

Misappropriation — Evidence ol — Sub-sec 

lion 5 (1) (c). 

Sub-seclion 5 (1) (d). 

Sub-section 5 (2). 

Sub section 5 (3) - General. 

“Satisfactorily account — Sub-seclion 5 (3). 
“Disproportionate to bis known source 
Income" — Sub-section 6 (3). 

Burden of proof — Sub-scctlon 5 (3), 
Sub-section 5 (4). . . 

Acceptance of bribe — Proof of. 

Evidence recorded by predecessor — Convic¬ 
tion by successor. If legal. 

See Criminal P. C. (1898), b, odu. 

Cta* s: 5 (1) (if - Preslimpl' 0 ® 

UD< * e Sc<f Prevention of Corruption Ad 
(1947), Section 4. 


PREVENTION OF CORRUPTION 
1. Scope and object. 

0-S. 5 (3) — Sub-section (3) is not retrospec¬ 

tive — To lake into consideration pecuniary re¬ 
sources and property acquired before March 11. 
1947 when Act came into force, does not make 
Act retrospective. Snj jan Singh v. State of 
Punjab. 1964 Mad \Y\ 207: (1964) 4 SCR 630: 
1964 Cur LJ (SCI 37: 1964 SCO 874: 1965 (1) 
Cr LJ 310: AIR 1964 SC 464 (468) (Pt B) (Prs 
12. 13). 

-S. 5 (2) — Criminal Law tAmendment! Act. 

Ss. 7. 8 — OflYnce of bribery triable exclusively 
bv Special Judge — Final report under S. 173. 
Criminal P. C., can be accepted bv District 
Magistrate though the ofTcnce is exclusively Iri- 
able bv a Special Judge — Departmental Inquiry 
under Regn. 486 nf Police Regulations is not 
barred — (Penal Code (1860). S. 161 i — (Cri¬ 
minal P. C. 11898). S. 173) — I Police Regn. 486. 
Para 1 (6) ). See Criminal Law iAmendment) 
Act (1952). S. 7. 1960 Crl LJ 1290: AIR 1960 

All 618 (DB). 

-S. 5 — Constitutional validity — (Constitu¬ 
tion of India. Art. 20). 

The accused was found to be in possession of 
an amount in September. 1952. The accused who 
was not able to explain satisfactorily the inno¬ 
cent acquisition Ihereof pleaded that even if that 
had been acquired bv him bv corrupt means 
that might be before the Constitution came 
into force. At that time such an acquisition wa,s 
not punishable in any manner. As a result of 
sub-section (3) which was enacted later after the 
Constitution came into force even such act which 
was not punishable at the time it was committed 
was punished under sub-section (2). Hence the 
sub-section were hit bv the provisions of Arti¬ 
cle 20 (1) of the Constitution. 

Held, that *hc accused's contention was un¬ 
tenable. The conduct which was described in 
Cls. (a) to (d) of sub-section (1) had alwAvs 
been considered to be criminal and punishable. 
Hence, it could not be said that sub-section (2) 
made some act which was not punishable at the 
time at which it was committed punishable. Sub¬ 
section (3) only laid down a rule of evidence 
and did not create any substantive offence. Jhe 
offence was defined in sub-section (1) and it 
was punishable under sub-section (2). As sub- 
section (3) only provided a rule of evidence there 
could be no question of such a rule being hit 
by Art. 20 (1). Hence there was no force in 
the plea that sub-section (2) was ultra vires be¬ 
cause they contravened Art. 20 (1). 1058 All LJ 

y* (HC) 526: 1958 An Cr R 335: 
(1958) 2 Lab LJ 689. 

M [Reversed on another point in AIR 1961 
SC 583.1 

-— Ss. 5 (1) and 4 — Charge under S. 5 (!' — 
Presumption under S. 4 can be invoked — The 
presumption under S. 4 is not confined to those 
cases only where the accused is. in fact, charged 
under S. 161, I. P. Code but is also available 
in cases where, ihe accused is charged under 
some other section where the gravamen of the 
charge is the same as that under S. 161. T P 
Code. See Prevention of Corruption Art 1947 
S. 4. 1953 Crl LJ 340: AIR 1953 All 110. 

-S. 5 — Applicability. 

Section 5 not only applies to habitual offenders 
but also applies to a case where the accused is 
charged with having taken illegal gratification on 
a solitary occasion as is provided for in S ft m 

orl* oir Crl R U ILR * 1954 > * A,! 45: 1952 

RD (HC) 375: 1953 All WR (HC) 4: 1953 Crt LJ 

(Pi' B) 9 (p/l5) LJ 193: AIR 1953 A » 
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-S. 5 — Offence punlsbnble both under this 

Act and Penal Code — Criminal P. C. (18981, 
Section 237. 

Where, a new offence has been created under 
Ihe Act the accused must be proceeded against 
in accordance with the provisions ol this Act. 
Where, however, the offence is one which was 
punishable under the Penal Code and is now 
Tirade punishable under Ihis Act also, it is open 
to the prosecution to proceed against the accus¬ 
ed under the Penal Code. Thus, where the ac¬ 
cused was proseculcd lor offences under Ss. 409, 
420. 465. 468. 471 and 477 A. Penal Code and 
m the charge-sheet no mention had been made 
of the Prevention nt Corruption Act and the 
trial, had proceeded in accordance with the pro¬ 
visions ol the Criminal P. C.. the accused must 
be convicted, if his guilt is proved, in accordance 
with the provisions of the Pena! Code and it 
cannot be said that Court convicting the accused 
can applv sub section (2) of S. 5 ol Ihe Preven¬ 
tion of Corruption Act and sentence him to seven 
years’ rigorous imprisonment where the section 
under which he is charged provides for a lesser 
sentence. The applicant not having been charg¬ 
ed under sub-section t2) of S. a. Sections 4 and 7 
of the Act cannot be made applicable to him. 
AIR 1932 All 18, Rel. on: AIR 1925 All 230, 
Overruled. 1952 AH U 21: 1952 Cri LJ 236: 
1952 All WR (HC) 98: 1952 All Cr R 35: ILR 
(1954) 1 All 1: AIR 1952 All 35 (37) (Pi B) 
(Prs 11, 15) (DB). 

- Ss. 5 (1), (c), (d) and (2), 3, 5-A — Crimi¬ 
nal P. C. (1898), Ss. 155 (2), 4 (n), 4 (f) — 

Offences under S. 5 are cognizable offences by 
virtue of S. 5-A, under all circumstances — Ap¬ 
plicability of Section 155 (2), Criminal P. C. 
See Prevention of Corruption Act (2 of 1947), 
S. 3. 1965 (2) Crl U 585: AIR 1965 Andh Pra 
372 (377) (Pt A) (Prs 7, 8) (DB). 

-S. 5 (1) (c) and (d) — Offences falling 

under — Committed by army officer — Might 
fall under Section 52 (b) of the Army Act and 

not under Section 52 (f) of that Act the Array 

Act does not exclude the jurisdiction of special 
Judge functioning under Criminal Law Amend¬ 
ment Act 1952 where the offence covered by 
Sections 34 and 8 of the Act also falls within 
the provisions of I. P. C. or other penal law —. 
Nature of ~ Procedure for trial — Army Act, 
Section 52 (fl - See Armv Act (1950), S. 52 (b). 
1958 Cr LJ 1144: AIR 1058 Bom 354 (DB). 

-S. 5 (2) — Offences committed by public 

servants under Cls. (c) and (d) of S. 5 (1) — 
Charge against persons not public servants with 
eld of S. 34, I. P. Code — Legality — (Cr P. 
Code (1898), S. 235). * 1 4 

,s nn *\ T0T j 1 ?. ^ aw lo have charged accused 

miVLT.k n ° n- Qubllc servan,s with having com¬ 
mitted the offences under Section 5 (1) (c) and 

fho p n 5 i 1 Id f ,? unishable under S. 5 (2) of 
i!?n P Ji Ven r l1 ?? °L Co |* r uption Act read with Sec- 
ion 34 of the Penal Code. The punishing sec- 
bon being Section 5 (2) alone, the addition of 

CUSed n 1 inf ln PCna 1 C °c e ' d0CS n ° l raake thos « «C- 

onVS irt r « CC D n 5 . (1) (c) and Sec - 

K 1 R„t lvh d ! ?, f lhc £ reven hon of Corruption 
B 1 • w i , ? lesc offences are said to have 

been committed in pursuance of the criminal 
conspiracy then it would be proper if „ h 0 

iS'Mo'S'.h 5 ( y lc ,' w "U -“th ss 

“L "t. s bi 

.Hccnl 16 alter the charge , hera , 0 ™ e $} 
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abetment ol the offence of criminal misconduct, 
it the appellate Court is satisfied that no pre¬ 
judice is likely to he caused to any of the ac- 
cused by doing so. AIR 1924 Bom 432 and 11 
Bom HCR 240 and AIR 1924 Bom 502, Rel. on. 
60 Bom LR 159: 1958 Cr LJ 1144: AIR 1958 Boro 
354 (360) (Pt D) (Pr 7) (DB). 

" S. 5 (I) (d) and (2) — No restrospective 
operation — Acts done prior to the coming into 
force of the Prevention of Corruption Act can¬ 
not be made punishable under the Act. AIR 

1951 Bom 233 (241) (Pt C) (Pr 25) (DB). 

--S. 5 (1) and (2) — Scope — Charge under 

S. 5 (1) (a) — Whether implies charge under 
S. 161, Penal Code — (Penal Code (1860), Sec¬ 
tion 161). 

Clauses (a) to (d) of sub-section (1) of Sec¬ 
tion 5 of the Prevention of Corruption Act, 
specify the different offences which would 
amount to criminal misconduct by a public ser¬ 
vant in the discharge of his official duty and 
punishable under sub-section (2) of Section 5. 
Every one of the offences specified in Cls. (a) 
to (d) is an offence made punishable under the 
Penal Code also. The essential ingredients of 
the offence under Section 5 (1) (a) of the Pre 
vention of Corruption Act are the same as the 
ingredients of the offence under Section 161 of 
the Indian Penal Code subject to one difference, 
viz., that the offence under Section 5 (1) (al is 
an aggravated from of the offence under Sec¬ 
tion 161. Repetition of the offence under S. 161 
of the Indian Penal Code, would amount to the 
offence of criminal misconduct under Section 5 
(1) (a) of the Prevention of Corruption Act. It 
follows therefore that the charge framed against 
the accused in this case that he has committed 
the offence under Section 5 (1) (a) of the Pre¬ 
vention of Corruption Act necessarily implies 
that he has committed the offence, punishable 
under Section 161 of the Indian Penal Code. 
(1959) 1 Lab U 28: 1957 Her ,. U 476: ILR 

(1957) Her 559: (1957) Mad LJ (Cr) 443: 1957 
Cr LJ 1127: 1957 Kcr LT 784: AIR 1957 Her 
134 (139) JPt D) (Pr 10) (DB). 

-Ss. 5 (2). 5-A (ns amended In 1952) —Scope 

and object — Cognizance of offence — Penal 
Code (I860). S. 161. 

Even after,) the amendment of 1952 in the 
Prevention of Corruption Act* the position re¬ 
garding ;ip pftepe? under Section 16L I. P. Code 
and under sub-section (2) of Section 5, Preven¬ 
tion of Corruption Act is that it is Cognizable so 
far as officers of the rank of a Deputy Superin 
tendent of Police and above are concerned. But 
so far as the officers below* the rank of a De¬ 
puty Superintendent of Police arc concerned, 
the said offences are non-cogniznble in so far as 
thev cannot investigate them without the per¬ 
mission of a Magistrate of the First Class. All 
that Section 5-A enjoins is that if investigation 
Is to he conducted by a Deputy Superintendent 
of Police he does not require anv order from a 
Magistrate. But if investigation is to he con¬ 
ducted by an officer of the lower rank then 
permission of a Magistrate of the First Class is 
necessary. The object underlying both the cases is 
to save public servants from frivolous and vexa¬ 
tious harassment at the instance of disgruntled 
persons. Where the Magistrate perused the 
F I. R. before giving permission it could not be 
said, that he did not satisfy himself regarding 
good and sufficient reasons to conduct the in¬ 
vestigation. Madli BLR 1956 (Cr) 395: 1957 Crl 
LJ 184: AIR 1957 Madli Bha 43 (44 lo 47) (PI B) 
{Prs 6 , 7, 11, 12) (DB1. 


*-S. 5 (1) — Corruption — Meaning of — A 

single instance of attempt to obtain a bribe 
where no amount is actually received does not 
amount to an offence of criminal misconduct in 
the discharge ol duly’ which is designated as 
‘corruption’ in Disciplinary Proceedings Tribunal 
Rules. (Prevention of Bribcrv and Corruption Act 
(1947), S. 5 (1)—(Words and Phrases — Corrup¬ 
tion). See Madras Civil Services Disciplinary 
Proceeding Tribunal Rules (1948). AIR 1956 
Mad 613 (DB). 

-S. 5 — Ingredients of offence — Conduct 

newly made punishable. 

Conduct which was not previously punishable 
but which is made punishable by Section 5 of 
the Prevention of Corruption Act, 1947, really 
consists of two matters: (1) allowing some one 
else to misappropriate property entrusted to or 
under the control of a public servant, and (2) 
obtaining a valuable thing or pecuniary advan- 
tage by abuse of official position. These two 
are reallv the new additions made to the list of 
offences previously punishable: 1954 Mad WN 
139: 56 Crl LJ 691: (1954) 1 Mad U 643: AIR 
1955 Mad 214 (217) (Pt A) (Pr 16). 

-S. 5 (1) — Charge — Contents — Specific 

period. 

The charge under Section 5 (1) must refer to 
some specific period during which the accused 
is alleged to have committed the offence. The 
period may be one vear, may be two years, may 
be perhaps a little more, but it cannot be so 
wide as to amount to an abuse of the process 
of the Court. AIR 1952 Orissa 289, Rel. on. 56 
Cr LJ 691: 1954 Mad WN 139: (1954) 1 MU 
643: AIR 1955 Mad 214 ($>18) (Pt D) (Pr 19*. 

■-S. 5 — “Corruption" — Meaning. 

An attempt to obtain a bribe in a single case 
which was never paid does not fall under 
Cls. la), (b) or (d) of Section 5 (1). and there¬ 
fore is not "corruption’ within the meaning of 
that Act. 1954 Mad WN 837: AIR 1955 Mad 182 
(185) (Pt C) (Pr 11). 

[Reversed on another point in AIR 1956 Mao 
613.] . *' 

-S. 5 (1) and (2) — Accused granting bail 

to complainant without demanding tip — Tip 
demanded thereafter — No offence under Sec¬ 
tion 5 (2) read with Section 5 (1.) held was 
committed. See Penal Code (I860). S. 161. 67 
Pun LR 939: 1966 Cr U 796: 1965 All Crl R 
436: 1965 All WR (Sup) 26: AIR 1966 PunJ 
302. 

-—S. 5 (2) — Scope — If retrospective — 

Charge for misconduct prior, to Act — L e # a ‘ 
lily. 

Acts of criminal misconduct by a public ser¬ 
vant done prior to the coming into force oi 
the Act cannot be made punishable under bee- 
lion 5 (2) of the Act. AIR 1961 Bom 233.Toll. 
63 Puni LR 321: (1961) 2 Cr U 268 (209, 270* 
(Pt A) (Prs 9, 15). 

2. Public servant. 

See also Prevention of Corruption Act (194/), 
Section 6. ." ,, . r ii I 

m _ s 5 (1) (d) — Rail' va V s Act, S. 137 (1) 

LrdA iff ,v 

ed by Act (17 of 1955)). AIR 19o6 SC 476. 

_c B (11 (Cl — General Clauses; Act. S. 26 

_ Applicability - Bail.»v clerk seta* tick.*, 
rpcivint? monev and misappropriating it 
St on to prosecute under Section 6 (D JcK 
Prevention of Corruption Act or Section 408, 
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Penal Code — If the accused is not a public 
servant Section 26. General Clauses Act. will not 
applv and the accused will be tried only under 
Section 408, I. P. C. — Raihvav clerk is not a 
public servant bv virtue ol Section 137 of Indian 
Railways Act — In the instant case there was 
then-lore no option to trv the case either 
under Section 408. I. P. C. or Section 5 111 (c) 
ol Act 2 of 1047 — (Penal Code (1800). S. 408 1 . 
See General Clauses Act 118971. S. 26. 1957 Cri 
LJ 1078: AIR 1957 Andli Pro 6G3 (OB). 

• -S. 5 — Railway Servant demanding and ac¬ 

cepting bakshis of 8 annas for service rendered 

— Provisions of Penal Code (1860). do not ap¬ 
plv — Railway Establishment Code applies. See 
Railway Establishment Code, Vol. I. R. 1701, 
Para. 2 ID. AIR 1964 Orissa 253 (DB). 

-Ss. 5 (1) (d) and 5 (2) — ‘Public Servant' 

— Stamp clerk appointed bv Government trea- 
surer and paid out of contingent bill of Deputy 
Commissioner in the name of the treasurer is a 
public servant' — Liable for ofYences under 
Sections 5 ( 1 ) (d) and 5 (2) of Prevention of 
Corruption Act. See Penal Code (I860!, S. 21. 
(19G3) 65 Pun LR 958. 

3. Sub-section 5 (1) (a). 

• -Ss. 5 (1) (a) and (d), 6 —Sanction falling 

both under Section 5 (1) (a) and Section 5 (1) 
(d) — Charge and conviction under Section 5 
(!) (a) is valid. Sec Prevention of Corruption 
Act (2 of 1947). S. 6. 1960 Crl LJ 676: AIR 1960 
SC 487. 

• -S. 5 (1) (a) and S. 5 (1) (d) — Scope — 

Power of High Court. 

Held, construing the judgment of the High 
Courl that it had not altered a conviction under 
Section. 5 ( 1 ) (a) to one under Section 5 (II 
(dl. The accused had abused his position and 
helped other persons to derive a pecuniary 
advantage thereby. He had done this consistent¬ 
ly lor-over several months. This would amount 
to his.:habitually obtaining in the discharge of 
his dulv gratification from other persons.. The 
High Court's judgment was. therefore consistent 
with the charge framed under Section 5(l)(a) 
and cpuld not he held to be.an alteration of the 
conviction under Section 5 (I) (a) to one under 
Section 5 ( 1 ) (d). Bhagwan Sahai v. State of 
Punjab. I960 Cr U 676: AIR 1960 SC 487 (489. 
400) (Pi B) (Prs 5„ 6). 1 ’ 

• -Ss. 6 (1) (a) and fd) and 5 (3) — Charge 

under S. 5 (1) (a)— Failure of, does not neces¬ 
sarily mean failure of charge under S. 5 (1) 
fd). : 

As soon as the requirements of sub-section (3) 
of Section 5, have been fulfilled, the Court will 
not only be justified in making but is called 
upon to make, the prosumption that the accused 
person is guilty of criminal misconduct within 
the meaning of Section 5 (1) (d). In order to 
succeed in respect of the charge under Section 5 
(1) (a , the prosecution has to prove that the 
accused person had accepted or obtained or 
agreed; to accept or attempted to obtain from 
any person any gratification bv wav of bribe 
within the meaning of Section 161. of the I P 
Code. .Tho charge under S. 5 (1> (d) does not 
require any such proof. If there is evidence 
forthcoming to satisfy the requirements of the 
earlier part of sub-section (3) of Section 5, con- 
™ ll0 K n 01 enmina misconduct can be had on 
the basis of the presumption which is a legal 
presumption to be drawn from the proof of 
facts in the earlier part of the sub-section (3 
aforesaid. Hence, the failure of the charge under 


Cl. (a) of sub-seelion (1) of Section 5. does not 
necessarily mean the failure ol the charge under 
Section .'» (li (dl. C. S. D. Swami v State 1»M 

Mad \VN 149: 1960 Cr LJ 131: 1960 SCJ 1M. 
1960 MU (Cr) 91: (I960) 1 SCR 461: M0 Pi 
LR (SC) 21: ILR (1959) Punj 19oo: AIR 19«0 
SC 7 (12) (PI F) (Pr 8). 

-S. 5 (1) (a) — Charge under — Parti- 


culars. 

No particulars need be set out in the charge 
as the ofTence under Section 5 (1) (a) does not 
consist of individual acts of bribe-taking as in 
Section 161 of the Penal Code but is of a gene¬ 
ral character. Individual instances may be useful 
to prove the general averment in particular cases 
but it is bv no means necessary because of the 
presumption which Section 5 (3) requires the 
Court to draw. Biswabhusan Naik v. State of 
Orissa. 1954 Mad WN 465: (1955) 1 SCR 92: 
19M SCJ 537: (1954) 2 MU 79: 20 Cut LT 366: 
1954 All WR (HC) 395: ILR (1954) Cut 427: 
1954 SCA 928: 1954 Cr U 1002: AIR 1954 SC 
359 (361) (Pt C) (Pr 13). 

-S. 5 — Prosecution of Police officer under 

Section 161, I. P. C. and Section 5 of Prevention 
of Corruption Act — Limitation contained in 
Bombay Police Act, Section 161 that the act 
should have been done under colour of duty or 
in excess of duty etc. does not applv. See Bom¬ 
bay Police Act (22 of 19T1I, S. 161. 1965 (2) 
Cri LJ 193: AIR 1965 Bom 124 (DB). 

-Ss. 5 (f) (a) and (d) 5 (21-Criminal P. C„ 


S. 494 — Withdrawal of charge before charge 
has been framed — Order of discharge not 
passed — Accused would still be deemed to 
have been discharged — (Penal Code (1860), 
S.‘ 161). Sec Criminal P. C. (1898), S. 494. AIR 
1955 NUC (Madh Bbn) 3883. 1 < • * > 

. i 7 • 

~~ —S. 5 (1) (a) and (b) •— Cases falling under 
CIs. (a) and (b) — Omission to specify parti¬ 
cular Items of bribery in charge — Legality'of 
trial — (Criminal P. C. (1898), S. 225). 

I * i # 

It is ordinarily desirable that prosecution of 
public servants for offence of criminal miscon¬ 
duct should mention the specific act or acts 
sought to be relied upon in proof thereof and to 
state, in cases falling’ under CIs. (a) and (b), 
that all or such of the instances ns may be held 
proved, arc intended to be relied upon ns probf 
of Ihe habit. But a trial cannot bd held to’be 
illegal on the ground that particular items « of 
bribery have not been specified in the charge; If 
(he omission has not occasioned a fnilurt ’ of 

'. U ,o ic .° n -i D ^ 2 , Crl U 1633: ILR (>952) Cut 109: 
AIR 19o2 Orissa 289 (2941 (Pt C) (Pr 10) (DB). 

4. Sub-seeHon 6 ( 1 ) (b). 

?•. ® — Proof — Public servant 

receiving gifts from ffrm with which lie had 
official dealings — Offence under section is 
proved. AIR 1955 NUC (Punj) 4021. 

5. Sub section 6 (1) (c) — General. 

•■—S- 6 (2) — Scope — Effect on S. 40ft, 
Tr™ 9 # £? “ (RcnnI Codc (MOO). S, 409) — 

SS STuUV i! 8 ^ *■>- li '»- 

fit almoV, 

Jt is committed by a public * servant ^ Fo7 5B 
offence 8 ,hev nre onc «"d the s^e 
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Two laws under which the same act or omis¬ 
sion is punishable can co-exist side bv side. 
Where a new law makes an act punishable, 
which is already penal under an existing law 
and there is nothing in the latter enactment 
which either expresses or implies that the opera¬ 
tion of the earlier law is excluded, an offender 
can be prosecuted and punished under either of 
the two enactments. The earlier law will not be 
put out of operation merely because there is some 
change in procedure or some difference in penal¬ 
ties. The effect of the new enactment is to add 
a remedy and not to repeal the former remedy. 
AIR 1952 Punj 89, Dissented from. 

The Prevention of Corruption Act has not ex¬ 
pressly repealed any of the provisions of the 
Indian Penal Code. There is nothing in the Act 
from which a repeal by implication can be in¬ 
ferred. A repeal by implication can only be 
inferred if it is consistent with the object and 
purpose which necessitated, the new enactment. 
But where it is in direct ^conflict wit.h this ob¬ 
ject and purpose, it is impossible to infer such 
an intention. The Prevention of Corruption Act 
was intended to be only a supplementary mea¬ 
sure and it did not repeal Section 409. I. P. 
Code by implication. Thus Section 5 (2), Pre¬ 
vention of Corruption Act. does not pro tanto 
repeal Section 409. I. P. Code, and it is open 
to the State to prosecute a public servant for 
committing criminal breach of trust under Sec¬ 
tion 409, I. P. Code. AIR 1954 SC 715. Foil. Om 
Prakash v. The State, 1955 All U 224: 1955 Cr 
U 754: AIR 1955 All 275 (280, 281, 282) (Pt A) 
(Prs 20, 23, 24, 25, 26, 28) (FB). 

-S. 5 (1) (c) — Procedure for trial — Joint 

trial — Offence under S. 477-A, I. P. Code — 
Propriety — Fraudulent and dishonest intention 
— Inference — Statements recorded In preli¬ 
minary enquiry — Failure to furnish — Effects. 

The specific provisions of sub-section (3) of 
Section 7 of the Criminal Law (Amendment) 
Act (46 of 1952) admit of no doubt in authoris¬ 
ing Special Judges to try any offence other than 
the offences specified in Section 6, with which 
the accused may, under the Criminal Procedure 
Code, be charged. The only limitation is that 
prescribed by the provisions relating to joinder 
of charges under Sections 233 to 236, Criminal 
Procedure Code. The offences under S. 477-A, 
Indian Penal Code, could be tried along with the 
offences under Section 5 (2) (1) of the Preven¬ 
tion of Corruption Act at one trial. (1958) 2 
Andh WR 523, Correctness doubted. While the 
prosecution can give up any witness it likes, it 
must conduct itself in a fair manner and should 
not manoeuvre or adopt tactics with a view to 
forcing the accused to put witnesses it should 
have examined in the box. 

The three ingredients in Section 5 (1) (c) of 
the Prevention of Corruption Act are that the 
accused must be a public servant at the time 
of the commission of the offence, that he dis¬ 
honestly or fraudulently misappropriates or 
otherwise converts to his own use any property 
entrusted to him or under his control or allows 
any other person so to do. There is no doubt 
that the accused was a public servant at the 
time of the alleged offence and that the property 
was entrusted to him. If the accused, who alone 
could sav what he did with the property entrust¬ 
ed to him, gives an explanation which is found 
to be false, the setting up of that false defence 
would impute to him a fraudulent and dishonest 

intention. „ , . . _ 

An investigation will be deemed to have com¬ 
menced whether or not the F. I. R. has been 


registered. Though an investigation may be 
declared to be illegal for non-conformity with 
anv apecific provision of law, it cannot anythe- 
less be said that the statements were not re¬ 
corded during the course of an investigation. In 
cases where the investigating officer does not 
register a case and issues an F. 1. R. but carries 
on a preliminary enquiry which is in fact an 
investigation, statements recorded during this 
irregular proceedings are nonetheless hit bv Sec¬ 
tion 162. In the instant case, there is not the 
slightest doubt that the investigation had com¬ 
menced on receipt of Exhibit P. 18 and all the 
statements of witnesses recorded bv the in¬ 
vestigating officer are hit bv Section 162, Cr. P. 
Code. The accused should have been furnished 
with copies of these statements under S. 173, 
Cr. P. Code. The accused is fully justified in 
complaining that the non-furnishing of these 
copies has prejudiced his trial. The omission and 
refusal to furnish copies of the statements re¬ 
corded in the preliminary enquiry has prejudiced 
the accused and the trial on that account is 
vitiated. (1960) 2 Andb WR 73: (1960) MU 
(Cr) 477: 1961 Cr LJ 33: AIR 1961 Andh Pra 
3 (5) (PI B) (Pr 8). 


-S. 5 (1) (c) (before amendment in 1952) 

— Scope and effect of — Whether pro tanto re¬ 
peals S. 409, I. P. Code. 

Section 5 (1) (c). Prevention of Corruption 
Act, as it stood prior to its amendment in 1952, 
did not repeal, pro tanto. Section 409. I. P. C. 
The two provisions create two distinct and 
separate offences and there can be no question 
of Section 5 (1) (c) repealing Section 409. I. P. 
Code. AIR 1957 SC 458; 1957 SCJ 289: 1956 An 
LT 169. Foil.: AIR 1955 All 275; AIR 1954 Bom: 
549 (FB); AIR 1953 Hvd 573, Rel. on; ILR 
(1954) Hvd 558; AIR 1952 Puni 89. held not 
good law. (1957) 2 Andh WR 352: (1957) MU 
(Cr) 599: 1958 Cr U 15: AIR 1958 Andh Pra 
29 (30) (Pt A) (Pr 6) (DB). 

-Ss. 5 (1) (c) and 6 — Offence falling under 

S. 5 (1) (c) and requiring previous sanction for 
prosecution — Prosecution cannot by Ignoring 
that accused Is public servant evade reonlrcmenl 
of previous sanction by filing complaint under 
S. 408, Penal Code — (Criminal P. C. (1898), 
Section 195). 

If the facts constitute an offence requiring 
either the sanction of a superior authority or tne 
filing of a complaint bv a Court, it cannot be 
evaded bv adopting the device of omitting one 
of the ingredients of the offence and P[OS e cut. 
ing him under some other section. To illustrate, 
if a public servant receives amounts on benaii 
of the State and dishonestlv misappropriates 
them the offence directly falls under Section 5 
(1) (c) of the Prevention of Corruption Act. He 
enn be prosecuted only with the previous sanc¬ 
tion of his superior authority. ^ h c pro sec u 110 n 

cannot bv adopting the device of €l ,S®I ,n *evld! 
fact that the accused is pubhc senant, eva 

SLS&SL is? 

<Pr s 5 (1) (c) (4) (before amendment in 1952) 
_ If repeals S. 409. I. P. Code. 

Section 5 (1) (c) of the Prevention ‘’[ Corrup¬ 
tion \ct. 1947. does not repeal Section 409, 
Indian Penal Code, in so far as public sen .mis 
!,« conLrncd. The prosecution of the »ccus«l 
under Section 409. Indian Pena' Code, n i n 
bad in law and the accused cannot benem x 
have been prejudiced bv such prosecut.on. Case- 
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law discussed. AIR 1952 Punj 89; AIR 1953 Puni 
249. Dissented from. 1955 Cr LJ 1559: AIR 1955 
Bhopal 17 (18) (Pi A) (Prs 7, 8). 

-S. 5 (2) — Penal Code (1860), S$. 409, 

120-B. 467, 471 — Criminal P. C. (1898), Sec¬ 
tion 196-A — Forgery of documents committed 
In furtherance of conspiracy to commit mis¬ 
appropriation — Sanction under S. 196-A, Cri¬ 
minal P. Cm not necessary. 

Where the main object of criminal conspiracy 
was to commit criminal misappropriation, an 
offence punishable under Section 409. 1. P. C., 
or Section 5 |2i of the Prevention of Corruption 
Act and when that was the domninant object of 
the conspirators and the forgerv of certain 
documents and their use as genuine were not 
committed for their own sake but in furtherance 
of the conspiracy to commit the misappropria¬ 
tion. that is. to commit a cognizable offence 
which did not require sanction under S. 196-A, 
the forging of the documents and use of the 
same in furtherance of the main object of mi$- 
appopriation being subsidiary objects of the 
conspiracy, sanction under Section 196-A is 
not necessary. AIR 1947 Cal 32 and AIR 1939 
Bom 129 and AIR 1946 Mad 7. Re), on. 1962 
Ker LJ 881: ILR (1962) 2 Ker 362: (1962) 2 Lob 
LJ 301: 1962 Ker LT 690: 1963 (1) Crl LJ 675 
(681, 682) (Pt H) (Pr 29) (DB). 


-S. 5 (2) read with S. 5 (1) (c) — Criminal 

misconduct by committing misappropriation need 
not be Id discharge of duties as public servant. 

It is not necessary to constitute an offence 
under Cl. (c) of Section 5 (1) that the public 
servant must do something in connection with 
his own duty and thereby obtain any valuable 
thing or pecuniary advantage. 

Criminal misconduct bv committing misappro¬ 
priation need not be in the discharge of the duties 
of the accused as a public servant. Where, there¬ 
fore, the accused who is in service in the audit 
section of the Co-operative Department of the 
State, collects arrears of audit fees payable by 
some societies, although it is not a part of his 
duties, during the course of audit, and instead 
of crediting the money which comes under his 
control, misappropriates it and deprives the 

owner namely the State of that property, an 

offence under Section 5 (1) fr) is complete. AIR 
1962 SC 195. Rel. on: AIR 1959 SC 847. Since 

overruled in AIR 1962 SC 195 and hence Not 

foil.: AIR 1959 SC 1390. Ref. 1962 Ker LT 467: 
1902 Ker LJ 692. 


--S. 5 (I) (c) — ‘Allowed*, meaning and Im 

port of — Words and Phrases — ‘Allowed’ 
Penal Code (1860), S. 405. 

The word ’allowed' as used in the section i; 
pud) wider in its import than the expressioi 
wilfully suffering any person to misappropriati 
the property entrusted’ in Section 405 of th< 
Penal Code. 


The word ordinarily involves permission, ex¬ 
press or implied, and before a person can be 
said to allow anything there must be something 
in the nature of actual knowledge or connivance 
on his part. However wide Ihe import of the 
word allow in the section. I here must be some 
evidence that the accused had known of mis- 
appropnation and that by some act or omission 
of his he made it possible or easy for another 
person to misappropriate. His failure to bring 
the accused to book or his gross negligence in 
detecting the fraud that was committed would 
not by itself lead the inference that he allowed 
the fraud to be perpetrated within the meaning 
of the section. AIR 1932 Bom 474; AIR 1924 Cal 


985, Rel. on; M9l0i 85 LT 549 and 1910 VLR 
185, Applied. 1960 Ker LJ 1056. 

-S. 5 (1) (e) — Scope whether repeals Sec¬ 
tion 409, Penal Code. 

Section 5 (1) (c). Prevention of Corruption 
Act. does not create anv new offence. Rend 
with sub-section |2) of Section 5, it only makes 
an act already punishable under Section 409, 
I. P. Code, punishable as a criminal misconduct 
under the Act. 

The difference in the punishment, the require¬ 
ment as to sanction and Ihe special rules of 
evidence cannot make it a new offence. 


Section 5 (1) (c). Prevention of Corruption Act, 
1947. as it stood prior to the Prevention nl Cor-, 
ruption (Second Amendment) Act. 1952. did not 
pro tanto repeal S. 409. Penal Code, so far as 
it relates to offences bv public servants. There¬ 
fore a public servant could be prosecuted under 
Section 409. Penal Code, notwithstanding S. 5 
(2) of that Act. This is now expressly made 
dear bv Section 5 i4) of that Act. AIR 1952 All 
36 and AIR 1953 Mad 137. Rel. on. 1953 Cr LJ 
932: ILR (1953) Mndh Bha 370: AIR 1953 Madh 
B 139 (141, 142) (PI A) (Prs 4, 5, 7, 8), 

-S. 5 (1) (c) — Failure of postal clerk to 

verify cash balance dailv — Submission of 
incorrect return — Conversion and not negli¬ 
gence must be inferred. See Penal Code (i860), 
S. 409. (1963) Jab LJ 142. 

-S. 5 (I) (c) — Scope — If repeals S. 409, 

I. P. Code, 

It cannot be held that Section 5 (1) (ci of 
the Prevention of Corruption Act repeals S. 409, 
I. P. Code. AIR 1952 Punj 89, Dissented from. 


The general principle of law is that the Penal 
Code would apply if the acts fall within the 
I. P. Code, though there may be speciOc offences 
and penalties under the special Act. It is idle to 
contend that a special law repeals the provisions 
of the I. P. Code because both of them deal with 
offences arising under both the Acts. There are 
two restrictions: (1) No prosecution under the 
special law is admissible, if it appears upon the 
whole frame of the special Act that it was in¬ 
tended to be complete in itself and to be en¬ 
forced by the penalties created by it. If the 
Magistrate proceeds under the Penal Code, it is 
better to drop the charges under the Local Act. 
(2) A person cannot be punished under both the 
Penal Code and the special law for the same 
offence. 1952 Mad YVN (Crl) 269: 1052 Mad WN 
957: 65 Mad LW 1120: (1952) 2 MU 777: 1953 
Cr U 300: AIR 1953 Mad 137 (137) (Prs 3, 4). 

5 (1) (c) — Offence of criminal con- 

SS ction 5 (n not applicable. AIR 

1955 NUC (Nag) 5680 (DB). 

S. 5 (1) (c) — Accused postmaster receiving 
amounts from four persons during one month 
for remittance by money orders — Accused 
making delay in crediting It in register —. 
Charge and single trial in respect of all items 
under Section 5 ( 1 ) (c). Prevention of Corrup- 
hon Act is not improper and is not hit by Sec¬ 
tion 234 ( 1 ) of Cr. P. Code. See Criminal P C 

Orissa 152 2 * 4 m ’ 1964 m Cr U »S Am !•& 


r , _ .. m v w — rrevenuon or 

Corruption Act (1947). Ss. 5 ( 1 ) (c) and 5 (2) 

-Payment of money order by village post-mas. 

nnr,in„T 0 £ C P ers ® n ~ Acknowledgment pur- 

hv‘witnic bC °[ addressee obtained and attested 

« ^ ss r A<idress, : e - ,he Master and 

attesting witnesses each belonging to different 

-Senw Pt f ! °m CC si,ua ‘ ed 111 another village 
of evidence that addressee often 
came - to Post Office - Plea of mistaken idea. 
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titv bv Post Master — Incriminating statements 
in departmental enquiry not sufficient to prove 
charge — Post Master not guilty under S. 471, 
1. P. Code or under S. 5 (1) (c) read with Sec. 
lion 5 (2i of Prevention of Corruption Act — 
Attestation of acknowledgment stated to be on 
representation of Post Master — Attesting wit¬ 
ness not guilty of charge under Ss. 467/109. I. P. 
Code. See Penal Code (I860), S. 471. (1962) 4 
Ori J D 4. 

-Ss. 5 (1) (c) and 6 — Sanction mentioning 

facts constituting offence under first part ot 
Section 5 (1) fc) only — Conviction under 
second part of section is unsustainable. 1959 
BLJR 232: 1959 Cri LJ 888: AIR 1959 Pat 311 
(314) (Pt B) (Pr 13). 

-S. 5 (1) (c) — Section does not repeal Sec¬ 


tion 409 — Penal Code (1860), S. 409—General 
Clauses Act (1897), S. 26). 

The Prevention of Corruption Act does not 
expresslv repeal anv of the provisions of Penal 
Code, nor did Section 5 II) (c). Prevention of 
Corruption Act, as it stood before the amend¬ 
ment of 1952, impliedly repeal anv of the provi¬ 
sions of Section 409, 1. P. C. AIR 1952 Puni 89, 
Dissented from. There is no repugnancy or in¬ 
consistency between the two enactments. The 
one is enacted as supplementary measure to the 
other, with a different and special object. The 
fact that the Prevention of Corruption Act pro- 
vides for a different mode of procedure for trial 
or makes the offence differently punishable does 
not involve any inconsistency with the earlier 
enactment. The two provisions can co-exist sido 
by side even though the one may. to some ex¬ 
tent. overlap the other. 1956 Cr LJ 100: AIR 
1956 Pepsu 1 (2, 3) (Pt A) (Prs 3, 10) (DB). 

-S. 5 (1) (c) — Whether ultra vires — If 

denies equal protection of laws — (Constitution 
of India. Art. 14) — (Cr. P. Code (1898), Sec- 
tlon 197) — (Penal Code (1860), S. 409) — 
(Evidence Act (1872), S. 114). 

Section 5 (1) (c) of the Prevention of Corrup¬ 
tion Act is intra vires and docs not * offend 
against Art. 14 of thc ; Constitution. The offence 
referred to in Section 409. Penal Code, is essen 
tiallv the same' as the offence referred to in Sec¬ 
tion 5 (1) (c) of the Prevention of Corruption 
Act. The procedure provided under the Preven¬ 
tion of Corruption Act is in some respects' differ¬ 
ent from the. procedure according to. , a 

person charged under Section 409. f P<jnal Code 
is tried. The differences are in We^tthjih Bg 
Mating to /IV mode of sanction; (2) Maximum 
sentence which can be awarded; (f^ the*, forum: 
(4V presumptions arising under Section 4 and 
Section 5 13) of the Prevention iof Conniption 
Act. and (5) competence of the accused; to ap- 
pear as a witness. 

The Prevention of Corruption Act does not 
lav down which Government servant mus. he 
tried under the Act and which upon n charec 
under Section 409. Penal Code, according to the 
ordinary procedure, and the Government has 
been Given the absolute discretion to make o 
decision in this respect. Therefore if anv dis¬ 
advantage attaches to one kind of trial, the per¬ 
son aserieved mav genuinely complain that he 
has been denied equal protection of the laws In 
that there is no basis for classification (and the 
Government has been given the discretion to 
choose) but would be sulnected to n more dis 
advantageous procedure. The essence of discri¬ 
mination is that of persons similarly shunted. 
SomcmaV’be subjected to a more disadvan- 
SSLs treatment. If the presumptions whi b 
must be imported into the case under the pros!- 


sions of Section 4 and Section 5 (3) of the Pre- 
vention of Corruption Act entail a real dis* 
advantage then the Act is discriminatory and 
bad. 

Examination of Section 197. of the Criminal 
Procedure Code and Section 6. of the Preven¬ 
tion of Corruption Act would show clearlv that 
realty there is no essential difference with re¬ 
gard to the mode of granting sanction. On this 
ground, therefore, the vires of S. 5 (1) (c), can¬ 
not be challenged. 

In the matter of punishment also a person 
who is being tried under the Prevention of 
Corruption Act cannot have any grievance and 
cannot complain that he has been denied equal 
protection of laws bv being subjected to a 
harsher treatment under the special law. There 
is a distinct advantage to the person who is be¬ 
ing tried under the Prevention of Corruption 
Act, although it will appear that bv reason of 
the provisions of Section 71, of the Penal Code 
a person charged under Section 409, Penal Code 
cannot be awarded a higher sentence than the 
sentence permissible under Section 5 (2) of the 
Prevention of Corruption Act. If the procedure 
in the Court of a Special Judge is to be the same 
as in the Court of a Magistrate, then the trial 
in the Court of the Special Judge would not 
amount to a denial of equal protection of the 
laws. The denial lies in the deprivation of cer¬ 
tain rights with regard to procedure * or sub¬ 
stantive law. Therefore, in order to determine 
whether the provisions of Art. 14 ol the Consti¬ 
tution have been violated, the nature of the pro¬ 
cedure and not the nature of the forum must be 
considered. 

In the matter of-presumption. S. 114. of the 
Evidence Act is very wide in its terms, and 
when a public servant is charged with criminal 
misappropriation of a large sum ol money and 
he is found to have in his possession pecuniary 
resources which he could not have acquired 
honestly, the Court mav in a fit case presume 
that there is a nexus belween Ihc resources of 
the accused person and the factum of misappro- 
priation. There are distinol advantages which an, 
accused person enjoys, under the Prevention of 
Corruption Act and onlv one disadvantage 
regard to the presumption which must be drawn 
under Section 5 (3). Section 5 (3) is not so far 
reaching as to undo the effect of i the other pro 
visions that place the accused person 
Myict advantage particularly hi* c nrnpe*cnc 
give evidence as his own witness/AVelgbing he 
advantages against a single disadvantage^ h 
scales incline slightly in favour of fld 'anlaRe 
and it therefore cannot be -said that JhPerig 

CaftS 11957." Pu“ e.«, AB 

6. Dishonest and Irnudnlenl mb.pprnp'UUn” - 

Sub-section 5 (1) |C|. 

. c R m (cl — OfTcnco under — Ingre- 
Proof and onus - Evidence Ac, (1 of 

18721. S. 108 - Scope. 

The offence under Section 5 (1) (0 of th 
Prevention of Corruption Act » the. 

ssrsy 1 Sp.* 

f J-oSS fraudulently* 
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misappropriates that properly. So the essence ol 
the otrence is that after the possession ol the 
property the accused dishonestlv or fraudulent)? 
appropriated the properly entrusted to him or 
under his control as a public servant and de¬ 
prived the owner of that property. The question 
is one of intention and not a matter ol direct 
proof hut giving a false account of what he has 
done with the goods received |>v him may he 
treated as a strong circumstance against the ac. 
cused person. The elements of criminal offence 
of misappropriation will he established if the 
prosecution proves that the servant received the 
goods, that he was under a duty to account to 
his master and had not done so. If the failure 
to account was due to an accidental loss then 
the facts being within tin* servant's knowledge, 
it is lor him to explain the loss. Of course the 
prosecution has to establish a prima facie case 
in the first instance, Shri Krishna Kumar v. The 
Union of India. 1959 Mnd WN (SC) 41: (1959) 
MU (Cr) 974: 1959 Cr LJ 1508: 1960 SCJ 1: 
1960 All \VR (HC) 48: 1960 All Cr R 65: ILR 
(1959) PunJ 1944: (1960) 1 SCR 452: AIR 1959 
SC 1390 (1392 to 1394) (Prs 7, 9, 11, 12). 

S. 5 (1) (c) — Charge of dishonest mis¬ 
appropriation ol money — Charge for period 
exceeding one year — Judge should himself 
spill up items of misappropriation so as to fall 
within period of one year — He should not send 
back record for reinvest igat ion and for sub¬ 
mitting fresh charge sheet as required under 
Section 222. Cr. P. C. (1898). See Criminal P. C. 
(1898), S. 222 (2), Proviso. (1965 ) 6 Guj LR 
M8. 

—S. 5 (2) — Criminal misconduct. 

The prosecution case was that the accused, in 
his capacity ns booking clerk' at Mandi, received, 
on or after 26th April, 1956. the sums in ques¬ 
tion, from the drivers of various transport vehi¬ 
cles.'for deposit with the adda cashier. The ac¬ 
cused, however, failed to deposit the sums. It 
was only several days after he was placed under 
suspension, that the missing sums were handed 
over by him to the adda cashier. Held, that the 
conduct of the accused in retaining the money 
unduly long, his failure to hand over the same 
to the cashier, when required to do so bv tho 
Regional Manager and his abrupt departure for 
Bilaspur without permission and without hand¬ 
ing over charge of his records and the sums, in 
question were a clear pointer to his dishonesty. 
The accused is guilty of dishonest misappro¬ 
priation, although it was onlv temporary, 
punishable under Section 5 (2) of Prevention of 
Corruption Act. 1950 CrI LJ 973: AIR 1959 Him 
Prn 14 (16, 17) (Pro 12, 14 to 17, 20). 

“—S. 5 (2) — Applicability — Amount with¬ 
drawn from bank bv Contingent clerk for specl- 
Dc purpose but retained by him for 4*/* months 
and then paid by him only in part — Offence— 
(Penal Code (1860), S. 409), 

The fact that^money entrusted to be used for 
n particular purpose was not used for such 
purpose and that there was retention for a suffi¬ 
ciently long time, would justify the inference 
that the accused did not intend to pay. Where 
a contingent clerk in' the office of Superin¬ 
tendent of Police withdraws money from the 
bank for specific purpose of paying it to certain 
person but retains it for 4 1 /* months and even 
then pays it to that person only in part, it can 
be said that the contingent clerk retained the 
sum with dishonest intention.. He is therefore 
guilty under Section 5 (2)-of the Prevention of 
Corruption Act. AIR 1934 Cal 532 and AIR 1936 


Pat 350, Rel. <>n. 1957 Cr LJ 131 (133) (Pt 
(Prs 9, 12) (Him Pra). 

-S. 5 (1) (c) — Scope — Penal Code (I860)* 

S. 409 — Distinction. 

Section 5 (1) (cl, Prevention of Corruption 
Act, is more or less similar to Section 409, Penal 
Code, except with respect to the mens rea which 
is enlarged for the purposes of Section 5 (1) 
(c). For a breach of trust the act or omission of 
the accused should he dishonest, while under 
Section 5 (1) (c) it mav be dishonest or fraudu¬ 
lent. The words 'dishonestly’ and ‘fraudulently 
do not mean exactly the same thing. A dis¬ 
honest act is not necessarily a fraudulent act. 
The elements which make an act fraudulent are 
deceit or intention lo deceive and in some cases 
even mere secrecy. Where there is neither the 
intention to deceive nor secrecy, the act though 
dishonest is not fraudulent. 1954 Cr LJ 464: 
ILR (1953) Hyd 573: AIR 1954 Hyd 56 (59> 
(PI D) (Pr 7) (DB). 

-S. 5 (2) read with S. 5 (I) (c) — Criminal 

breach of Irust by public servant — Proof of 
precise mode of conversion or misappropriation, 
not necessary — Penal Code (1860), S. 409. 

Wrongful gain includes wrongful retention 
and wrongful loss includes being kept out of 
property as well as being wrongfully deprived 
of properly. Therefore when a particular thing 
has gone into the hands of a servant, he will 
be guilty of misappropriating Ihe thing in alt 
circumstances which show malicious intent to 
deprive the master of it. AIR 1959 SC 1390, 
Ref. 

To establish a charge of criminal breach of 
trust, the prosecution is 'not obliged to prove the 
precise mode of conversion, misappropriation or 
misapplication bv the accused of properly en¬ 
trusted to him or over which he has dominion. 

The principal ingredient of the offence, being 
dishonest misappropriation or conversion, which 
mav not ordinarily he a matter of direct proof, 
entrustment of.property or failure in breach of 
obligation to account for the property if-entrust- 
ed, it proved, may, in tho light of olher circum¬ 
stances, justifiably lead to an inference of dis- 
honst misappropriation or conversion; • 1062 Ker 
LT 467: 1962 her U 692. 


. ' , r* timer person 

«o to do — Dishonest or fraudulent mind — 
Absence of — Effect of. ! 

If dishonest or fraudulent mental eletfienr 
is proved to have been absent in any given case 
the crime is not committed. It would indeed be 

Anomalous to hold that while in the case of 

misappropriationi 'And conversion the section re- 
quires that it must bM done either dishonestly 

M. a , p 1 ? t> ?’ i: mo f»Hv inprocent' of 
blame could be held nrariouslv liable for an 

o S r S 'o f n, L Cr .‘ m f w - i,h ° ul ,hcrc « dishonest 

a „f rau «iulent mind. 1050 BUR 232* 1950 f.i 

LJ 888: AIR I960 Pat 311 (313) (Pt A) (Pr 10). 


7. Misappropriation Evidence of Sub¬ 
section 5 (1) ( C ). 


misconduct by 'public Sen ant ^TmlsapJroSJfct 
In 8 . money Misappropriation need not be h 
discharge of his duty as public servant - Pub 

* -a - ar : 

,s a new offence created bv thi 
,on those mentioned in Ss tfli 
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offence bv giving a verv wide definition in Sec¬ 
tion 5 with a view to punish those who holding 
public offices come bv money and misappro¬ 
priate the same or who taking advantage of his 
official position obtains for himself or for anv 
other person any valuable thing or pecuniary 
advantage. Criminal misconduct by committing 
misappropriation need not be in the discharge 
of his duties as a public servant. If after the 
money had come under his control as a public 
servant he fraudulentlv misappropriates it. the 
offence would be complete. AIR 1962 SC 195, 
Foil. 

Held, on facts that the accused was guilty of 
criminal misconduct punishable under S. 3 (2) 
read with Section 5 111 (cl of the Prevention of 
Corruption Act and the mere fact that he sub¬ 
sequently remitted the amounts into the treasury 
will not exonerate him. To establish a charge 
of criminal breach of trust, the prosecution is 
not obliged to prove the precise mode of con¬ 
version, misappropriation or misapplication bv 
the accused of the amount properly entrusted to 
him or over which he has dominion. The princi¬ 
pal ingredient of the offence being dishonest 
misappropriation or conversion which may not 
•ordinarily be a matter of direct proof en 
trustment of property and failure in breach of 
an obligation to account for the property en¬ 
trusted, if proved, mav in the light of other cir¬ 
cumstances. justifiably lead to an inference of 
dishonest misappropriation or conversion. 1962 
Ker LJ 692: 1962 Ker LT 467: 1963 Mad LJ 

(Cr) 639: 1963 (1) Cr LJ 360 (362, 363) (Prs 6. 

10 , 11 ). 

-S. 5 (1) (c) — Offence under — Nature and 

essentials of — Evidence — Direct proof neither 
•possible nor necessary. 

It is neither necessarv nor possible in even’ 
case of breech of trust to prove in what precise 
manner the money was spent or appropriated bv 
the accused. The question is one of intention 
and not a matter of direct proof: but giving a 
false account of what he has done with the 
monev received bv him mav be treated as a 
strong circumstance against the accused. 

The offence under the section is the same as 
embezzlement which in English Law is constitut¬ 
ed when the property has been received bv he 
accused for or in the name or on account of the 
master or employer of the accused and is com- 

„lete when the senant fraudulentlv m.sap- 

propriates that property. 1960 Ker LJ 1056. 

_S. 5 (1) (c) — Post-master delaying entries 

In relevant registers regarding money 
for remittance by money order — Con ™ l, °" 
under seeflon proper - Proper '"f^nce jrWng 
from his conduct Is that he has 1m I £ 

appropriation and It Is for him to establish hls 

' D Where the prosecution fullv establishes that 
the accused, a post-master on receipt of amount 
for remittance bv monev orders, did not make 
the relevant entries in the da.lv account book a, 
required bv R. 139 141 of the Rules for Branch 
PoM Offices and made delav of seven da\s. thou.li 
in the meantime, the had made other entries m^he 
account book and the accused has no satisfactory 
explanation to olTcr for the delay, the onlv in¬ 
ference that can be drawn from the conduct of 
the accused is that he committed temporary mis¬ 
appropriation of the amounts which were cost¬ 
ed to him for remittance and hence his convic¬ 
tion under S. 5 (11 (cl must be upheld. It u 
well settled that it is not necessarv or possible 
in even- case to prove in what precise manner 
the accused person has dealt with or misappro¬ 
priated the goods of his master. The question is 


one of intention and not a matter of direct proof, 
It is not the law of the country that the prosecu¬ 
tion has to eliminate all possible defence of cir¬ 
cumstances which mav exonerate him. All that 
the prosecution has to do is to establish a prima 
facie case in the first instance. It is enough to 
establish fads which give rise to suspicion and 
then bv reason of S. 106. Evidence Act. to throw 
the onus upon the accused to prove his innocence. 
MR 1959 SC 1390, Rel. on. 30 Cut LT 29: ILR 
(1964) Cut 57: 1964 (1) Cr LJ 688: (1964) 2 
Lab LJ 522: AIR 1964 Orissa 152 (155, 136) 

(Pt A) (Prs 6, 9). 

8. Sub-section 5 (1) (d). 

-Ss. 5 (1) (d), (2), 6 — Original charge 


^ - i »— i' — w ' -r,— 

against accused lhat he abused hls position as 
public servant and obtained for other persons 
pecuniary advantage — Subsequent amendment of 
charge that the accused obtained pecuniary ad¬ 
vantage for himself — Objection that Court was 
not competent to amend charge in this wav as 
sanction given for prosecution of accused did not 
state that he had abused his position for his 
personal gain — Held, that it was still open to 
the* prosecution to lead evidence to the effect that 
the sanction given for the prosecution was based 
on facts which referred to his obtaining money 
for himself — It might also be open to the pro¬ 
secution to urge that it was a matter of infer¬ 
ence from the alleged conduct of accused that 
he obtained benefit for himself. Banwnrilal 
Ihunjhunwaln v. Union of India, (1963) l SCWR 
300: (1963) Supp (2) SCR 338: 1963 (2) Cr U 
629: AIR 1963 SC 1620 (1625) (PI C) (Pr 22). 

0-S. 5 (1) (d)—Scope—Public servant caus¬ 

ing wrongful loss to Government by benefiting 
third party — Section 5 (1) (d) applies. 

As the Act is a socially useful measure con¬ 
ceived in public interest, it should be liberally 
construed so as to bring about the desired object, 
i.e.. to prevent corruption among public servants 
and to prevent harassment of the honest among 
them. It will not be correct to say that S. 5 
fl) id) would onlv take in cases of direct bene¬ 
fit obtained by a public servant for himself or 
for anv other person from a third partv in me 
manner described therein and docs not co\cr a 
case of a wrongful loss caused to the Govern- 
men! bv abuse of his power. Taking tno 
phraseology used in the clause the case ot a 
public sonant causing wrongful loss io the uov- 
ernment bv benefiting a third partv squarely tans 
within it. The Act was brought m to pumy 
public administration. When the Lecislatur. 
used comprehensive terminology in S. 5 Ul < ' 
to achieve the said purpose, it would be ^ 

propriate no, to limit the content Ts to 

when particularly the spin, of the Statute 
accord with the words used therein^ f 

The juxtaposition of the word otherw'se vw«h 

ss-sa? 

MW &&&&* 

(1118) (PI A) (P n 9, 10). ) 
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S. 5 (1) (d) — Misconduct fay public ser- the trial was wholly void as it was a trial by 

’ • * • —•** *-'.- Court without jurisdiction: 

Held, that' the prosecution for ofTence undei 
S. a (1) (d) was not barred because the pro- 

sanction 


V U 1*1 I'*# MV. 

vant need nol be In connection with his own 
official duty. 

The offence under S. 5 is wider than the ol- 
fence ot bribers' us defined in S. 161, I. P. Code, 
in order to brine the charge home to an accused 
person under Cl. Id) ol S. 5 1 1 1 , it is nol neces¬ 
sary that the public servant in question, while 
misconducting himself, should have done so in 
the discharge ol his dulv. It is nol nereisr\ 
to constitute the offence under Cl. till ol the 
section that the public servant must do some¬ 
thing in connection with his own dulv and therein 
obtain anv valuable thing or pecuniary advantage. 
It is equally wrong to sav that it a public ser- 
vant were to take money from a third person, 
bv corrupt or illegal means or otherwise abusing 
his official position, in order to corrupt some 
other public servant,- without there being any 
question of his misconducting himselt in the dis¬ 
charge of his own duty, he has not committed an 
offence under S. 5 HI (d), It is also erroneous 
•to hold lhat the essence of an offence under 
S. 3 (2), read wilh S. 5 (1) |d). is that the 
public servant should do something in the dis¬ 
charge of his own duty and thereby obtain a 
valuable thing or pecuniary advantage. (1959) 
Supp (2) SCR 739; AIR 1959 SC 847, Overruled. 
Dhaneshwar Narain Saxena v. Delhi Administra¬ 
tion, (1962) 3 SCR 259: (1962) 1 Lab U 142: 
(1962) 2 SCA 313: (1962) 2 Mad U (SC) 164: 
(1962) 2 Andh WR (SC) 164: 1D62 Mod LJ (Cri) 
645: (1962) 2 SCJ 538: 1961 All LJ 972: 1961 All 
WR (HC) 750: 1962 All Cr R 1: 1962 BUR 29: 
1962 (1) Cr LJ 203: AIR 1962 SC 195 (198) 

(Pr 4). 

®-S. 5 (1) (d) and (2) — Government teacher 

taking money for procuring Job In Railway Run¬ 
ning Shed — Offence. 

Mere receiving of money by public servant 
even if it be bv corrupt means is not suffici¬ 
ent to make out an offence under S. 5 (2) read 
with S. 5 |1) (d). The words "by otherwise 
abusing his position” read along with the words 
“in the discharge of his duty” appearing in Sec¬ 
tion 5 (1) (d) make il quite clear that an offence 
under that section requires that the public ser¬ 
vant should misconduct himself in the discharge 
of his own duty. It is no pari of the duty ot 
a Government teacher to make appointments in 
a Railway Running Shed. There would, there¬ 
fore. be no question of his committing miscon¬ 
duct in the discharge of his duty when he takes 
money for procuring a job for a person in the 
Running Shed. State of Ajmer (now Rajasthan) 
v. Shivji Lai, 37 Mys U 878: 1959 Mad WN 
(SC) 72: 1959 SCJ 911: 1959 Mad U (Crl) 589- 
1959 All Cr! R 303: 1959 Crl U 1127: 1959 All 
WR (HC) 370: (1060) 1 Lab U 23ft: (1961) 1 SCA 
288: (1959) Supp (2) SCR 739: AIR 1959 SC 847 
(849) (PI B) (Pr 5). 

[Overruled in AIR 1962 SC 195.1 

•*: M and M — Scope — Charge 

nod trial for habitually receiving bribe fSec- 
llon 6 ( 1 ) (a)) — Conviction for receiving 
one bribe (S. 5 ( 1 ) (d)) - Snncllon obtained 
under S. 6 for ofTence under S. 5 (1) (dl — 
Legality of conviction. 1 

It was contended in this case that as the sane- 
lion under S, 6 was only for receiving Rs ns 
illceal gratification from P and therefore. 'nf,° of! 
fence under S. 5 (1) (d). the prosecution, the 
°, nv ! c! 10n .• ^ve been under 


cecdings were not without previous 
which was validly given lor Ihe offence ol receiv¬ 
ing ;» bribe; but the offence of habitually receiv¬ 
ing illegal gratification could not be taken tugui- 
zaiuc ol. and the prosecution and trial for that, 
offence was void for want ol sanction which was 
a condition prcccedcnt for the Courts taking 
cognikanre of the offence alleged lo be commit¬ 
ted. The want of sanction for the offence oi 
habitually accepting bribes, therefore, did not 
make the taking of cognizance ol the offence ol 
taking a bribe of Rs. 50 void nor the trial foi 
that offence illegal and the Court, a Court without 
jurisdiction. Held, further that Ihe accused had- 
not been prejudiced in the conduct ol his defence. 
Jaswant Singh v.- State-’ of Punjab. 36 Mvs LJ 
118: 1958 Mad WN (SC) 59: 1958 SCJ 355: 195& 
BLJR 31: 1958 MPC 65: (1958) 2 Lab LJ 269: 
1958 All LJ 58: 1958 All Crl R 109: 1958 Crl LJ* 
265: 1958 SCA 407: (1958) Mad U (Crl) 316: ILR 
(1958) PunJ 572: 1958 All WR (HC) 127: 1958 SCR 
762: AIR 1958 SC 124 (127) (Pt C) (Prs 6, 7). 

®-S. 5 (1) (d) — Offence under Bribery — 

Distinction — 'Obtains' — Meaning of — Accep¬ 
tance on voluntary offer—OfTence—(Penal Code 
(1860), Ss. 161, 162, 165). 

The word 'obtains' in S. 5 (1) (d) does npt“ 
eliminate the idea of acceptance of what is given 
or offered to be given, though it connotes also 
an element of effort on the part of the receiver. 
One may accept money that is offered, or solicit 
payment of a bribe, or extort the bribe by threat 
or coercion; in each case he obtains a pecuniary 
advantage by abusing his position as a public 
servant. 

If a man obtains a pecuniary advantage by the 
abuse of his position, he will be guilty unde: 

iA? USe f 0f r» Sec .* 5 Sections 161. 162 and' 

163 of the Penal Code, refer to a motive or 
reward for doing or forbearing to do something, 
show,n S favour or disfavour to anv person, or 
for inducing such conduct fay the exercise of 
personal influence. It is not necessarv for an- 
*' nder Cl. Id) to prove all this. II is 
enough if by abusing his position os a public 

nHvaniL 8 . "I?",- °? ,m . ns for himself nnv pecuniary 
adwinlase, entirely irrespective of motive or re- 

«ard for showing favour or disfavour. No doubt, 
fcnr« CC a r am ex ° nt ,he D ir, C redie nts Of the two of. 

SnH .Kn, ,£ on,r " on - But to co further and con¬ 
tend that the offence as defined in Cl id) does 

not come within the meanins of bribe v is to 

clause nn ,7°'\ a con |truction on the sub 

£J!V se - ^ oni Krishna v. Slate of Delhi iqrr 

A,ad WN 480: 1050 SCR 182: 09 
” ad L\\ 1002: (1957) 1 Lab LJ 4: 1950 All WR 
(Sup) 95: 1956 SCC 247: 1950 Cr I] m 
AndhraETs^ifinSG) 2 Mad LJ If SC) 4- K 

470^ (478) (PtVlT 0) UnJ U63: AIR 1050 SC 
fn^e'd 6 - 1 !Civil ~p l, ' neua « e 

terpretation of Statutes. AIR 19 6 0 P SC 476? 
of duties 01 “ nd (2) ~ Misconduct In discharge 

sec1ion i %T d " Cl - Wl ? ich is P'>n>shable under sub 

^ed n, H£li« 

public servant Km Jr* « no i ns a 


_. . .... uuen unner 

that Prnv.Mon but as the accused was t,ied under Public servant' buHnWeTtYrcllZ' u* 

o. 5 (1) (a) for the charge of being a habitual a Private prnctitionor h* ^ ^ ,s r, cM ns 

onc C1 2d°e f b 2r;r d < fi?^ san ? I ? on only foi havihg 'Committed misconduct taM? « 5 r rded ns 

one single act of receiving illegal gratification, his duty ns a public S, ^o^enn “5*?/ ° f 
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yarded to have obtained any pecuniary advantage 
by corrupt or illegal means or by abusing his 
position as a public servant. 1936 All WR (HC) 
330: 1956 All LJ 466: 1936 Cr LJ 1276: AIR 1956 
All 673 (676) (PI B) (Pr 6) (DB). 

-S. 5 (1) (d) and (2) — Applicability — Ac¬ 
cused, if should function as public servant at the 
moment at which pecuniary advantage is ob¬ 
tained. 


For purposes of Cl. |d) of sub-section (1) ol 
S. 5 of Act 2 of 1947, it is not necessary that 
the accused should function as a public servant 
at the moment at which pecuniary advantage is 
obtained. For purposes of Cl. (d), it is suff- 
-cient it the accused obtained pecuniary advantage 
by abusing his position as a public servant. 
Where a clerk in the Resident Engineer's office 
-abusing his position as a public servant, forged 
cash order form and subsequently obtained pay¬ 
ment on its basis, his case falls under S. 5 (1), 
(db and he is punishable for offence punishable 
under S. 5 (2), read with S. 5 (1) (d). 1956 All 
WR (HC) 724: (1957) 2 Lab U 177: 1956 All 
JLJ 910: 1957 Cr LJ 108 (111) (Pt B) (Pr 19) 
4 All). 

-S. 5 (1) (d) — “Pecuniary advantage” — 

Words are wide enough to include cases of cash 
pavment. 1952 RD (HC) 375: 1953 All Crl R 1: 
1953 All WR (HC) 4: 1953 Crl U 340: 1953 AU 
*93: ILR (1954) 1 All 45: AIR 1955 All 110 (112) 
(Pt C) (Pr 16). 

-S. 5 (1) (d) — Scope — Section does not 

exclude offences under I. P. Code. 


Section 5 II) (d) cannot he so construed as to 
exclude from its purview offences provided for 
by the Indian Penal Code, as it is a common 
feature of criminal legislation to look at the 
same act from different points of view and to 
define it as different offences considered from 
such different points of view, whether under the 
same enactment or under different enactments. 
1051 All Crl Cas 73: 1951 All WR (HCl 411: AIR 
1952 All 597 (601) (PI B) (Pr 22). 


_S 5 (1) (d) — “Abusing his position as 3 

public servant” - Accused need not be in charge 
of contract-work done by complainant on day of 
offence — Future possibility sufficient AIR 1965 
Andh Pra 105 (1131 (Pt B1 (Pr 31) (DB). 

_S, 5 (i) (d) — Criminal P. C. 118981. Sec¬ 
tion 162 — Panchnama in a cor motion case 
Admissibility of — When bit by S. 162 — Pan- 
chanama is merely a record of facts which took 
place in the presence of panchas and n o‘ a re¬ 
cord of statement communicated to a police offi¬ 
cer - Admissible in evidence and not hit by 
c 162 Cr P. C. See Criminal P. C. (1898). h. lu— 
1963 (2) Cri LJ 14: AIR 1963 GuJ 145 (DB). 

__s. 5 (2) — Criminal P. C., Ss 177. 179, 180. 

182 —Criminal Law Amendment Act U9.>->. Sec 
tinn* 7 nI r. Ill 7 (2) — Conspiracy by a con- 
traclor and a Government servant to cheat Cen¬ 
tral Government Officer giving a false cert{kate 
that the goods were of the contract quality - 
This conduct amounts to criminal misconduct in 
the discharge of official duty within he meam 
ing of S. 5 ID (d 1 and punishable under S. 5 
(21 of the Prevention of Corruption Act Ap- 
nlicabililv of Chap. X\ of Criminal P. C. 
Conspiracy outside Kerala - Consequences in 
Kerala — Jurisdiction of Special Judge in Kerala 
- Deception begun in Kerala but completed out- 
*j<le _ Territorial jurisdiction — Kerala Special 
Jute ha, jurisdiction to W I*. "Ilencc - <( 

minal Law Amendment Act Ifv ' 20 ° B See 
j 2 ) f 7 ( 3 ) ) — (Penal Code (1860), b. 120 -d). oee 


Criminal P. C. (1898), S. 177. 1959 Crl U 1172: 
AIK 1939 Ker 311. 

S. 5 ( 1 ) (d) — Pecuniary advantage— The 
words pecuniary advantage’ are wide enough to 
include cases of each payment. 1980 Cri LJ 934: 
38 Mys U 265 : 1962 Mad LJ (Cri) 222: ILR 
(1960) Mys 26: AIR 1960 Mys 111 (135) (Pt P) 
(Pr 18) (DB). 1 

-Ss. 5, 6 — Applicability — Complaint disclos¬ 
ing offence requiring sanction — Trial for offence 
not requiring sanction — Validity. 

Where the facts mentioned in the complaint 
give rise to two offences one of which required 
either a complaint bv the Court concerned or a 
sanction bv the prescribed authority, the prosecu¬ 
tion cannot be started under the section which 
did not require any complaint by the Court or 
sanction necessary in law for taking cognizance 
of the case and thus evade the provisions of sanc¬ 
tion. AIR 1953 SC 293 and AIR 1954 Mad 561. 
Rel. on. 


Thus, where the offence disclosed in the com- 
plaint is in truth and substance an offence under 
S. 161 of the Penal Code or S. 5 (1) (d) of Act 
2 of 1947 which might also come under S. 384 
of the Penal Code and the prosecution under 
the first two sections requires sanction under 
S. 6 of Act 2 of 1947 while the offence under 
S. 384 did not require any such sanction, the 
law relating to sanction cannot be evaded by 
proceedings against the accused for an offence 
under S. 384. I. P. Code. Such a trial is with¬ 
out jurisdiction. 1955 BLJR 183: 1955 Cri LJ 
1382: AIR 1955 Pat 453 (455) (Pt A) (Pr 4). 

-S. 5 (1) (d) — Criminal P. C., S. 161 — 

‘Obtaining or attempting to obtain' — Meaning— 
Includes threat by public servant — The mere 
fact that the complainant said that accused by 
putting the complainant in fear of injury and of 
threat to implicate him in a criminal case ob. 
tained the illegal gratification docs not take the 
offence outside the scope of S. 161, I. P. C. or 
S. 5 (1) (d) of Act 2 of 1947 — (Words and 
Phrases). Sec Penal Code (1860). Section 161. 
1955 Crl U 1382: AIR 1955 Pat 453. 

-S. 5 (1) (d) — Release of property by Re¬ 
venue Minister from the management of Court 
of Wards — Revenue Minister in charge of Court 
of Wards Department constitutes Government and 
is competent to direct the release of the property 
— Order, if erroneous not an offence under Sec¬ 
tion 5 (1) (d), Prevention of Corruption Act un¬ 
less it was proved that it was passed with gouty 
knowledge and to obtain pecuniary advantage. 
See Pepsu Court of Wards Act (1 of 2008, B. K.)» 
S. 5. AIR 1955 NIC (Pepsu) 730. 

9. Sub-section 5 (2). 


-S. 5 (1) (c) and (2) - Comma P C.. 

537 — Accused persons charged under Sec- 
n 5 (1) (c) of the Prevention of Corruption 
I (1947) — Some of the accused not public 
vnnts — Accused who was public servant con- 
led under S. 5 (2). Prevention of Corruption 
I instead of under that provision read witt 
34 Penal Code — Section 537. Criminal P. L. 
d applied to such n case - Held there was no 
lure of justice. Sec Criminal P C 11898). 
537. 1961 (2) Crl LJ 828: AIR 1061 SC 1762. 

_S 5 (2) — Procedure — Prosecution under 

161. I. P. Code and S. 5. Prevention of Corrup- 
n \ct — Case transferred to Munsif Mngis- 
te at Patna at the request of the accused -- 
ssing of Criminal Law Amendment Act 19&/ 
Special Bench created - Case transferred to 


735 


PREVENTION OF CORRUPTION ACT (1947), S. 5, Note 9 


Special Bench Patna — Contention that case 
should have been transferred to Special Bench 
Mantchoom—Held bv virtue of S. 8 |3). Criminal 
Law Amendment Act 1952, S. 526. Criminal P. C. 
applied to the case and the High Court could 
transfer nnv case from a criminal Court sub 
ordinate to it to any Court competent to trv it. 
Those powers applied to Special Judge also. Sec 
Criminal Law (Amendment) Act (1952), S. 7. 
1961 (2) Crl U 811: AIR 1961 SC 1629. 

•-S. 5 (2) and (3) — Section 5 (2) or (3) 

does not create any offence — Accused only 
charged with misconduct under S. 5 (1) (cl — 
Accused acquitted — Accused cannot be convict¬ 
ed under S. 5 (2) of any other type of miscon¬ 
duct not charged, by calling in aid the rule of 
presumption laid down in S. 5 (3). 1958 All LJ 
424, Reversed. Surajpal Singh v. State of Uttar 
Pradesh. (1961) 1 Mad LJ (SC) 86: (1961) 1 
Aodh WR (SC) 86: 1961 BUR 344: 1961 SCJ 
293: (1961) Mad U (Cr) 537: 1961 All Cr R 131: 
1961 All WR (HC) 276: 1961 MPC 497: (1961) 
2 Lab LJ 158: (1961) 1 Kcr LR 365: 1961 All 
U 298: 1961 (1) Cri U 730: (1961) 3 Fac LR 
258: 1961 Mad WN 538: ILR (1961) 1 All 665: 
AIR 1961 SC 683 ( 586) (Pr 8). 

—S. 5 (2) and (3) — Charge under S. 5 (1) 
<c)— Accused-appellant convicted under S. 5 (2) 
— High^ Court maintained the conviction holding 
that S. 5 (3) became applicable when it was pro¬ 
ved that the sum was actually recovered from the 
appellant, that the sum was disproportionate to 
bis source of income. 1958 All U 424. 

[Overruled on .another point in AIR 1961 
SC 583.] 

~ 5 (2) — Criminal P. C., S. 537 — Error 

in charge — Defect being petty, irregularity is 
curable when there is no prejudice to accused. 
See Criminal P. C. (1898), S. 537. AIR 1953 All 

110 . 


——S. 5 (3) — Scope — Presumption under - 
Rebuttal — Accused need not adduce evident 
— His explanation taken with other prosecutio 
evidence can be considered — Explanation mu; 
amount to proof — Presumption under S. 4 (1 
cannot be used for offence under S. 5 (2) c 
fhe Act. Sec Prevention of Corruption Act (2 c 
S. 4 (I). 1965 (1) Crl LJ 281: AIR 196 
Andh Prn 105 (DB). 

S, 5 (2) — Scope — Section prohibits punish 
ment for same set of facts under two section 
Trial however, not prohibited. See Genen 
Clauses Act (1897). S. 26. 1962 (2) Crl U 59* 
AIR 1962 Bom 263 (DB). 

.- S * 5 ~ Joint trial — Joint trial involv 

ing offences under S. 400. I. P. C. committed o 
Jive different dates rend with S. 5 (2) of Prcvcr 
lion of Corruption Act - Joint trial is not ba 
but there should be separate charge for eac 
Hems and the trial should be regulated in th 
manner prescribed bv S. 234. Cr. P. C. See Cri 

AIR al I8 P 54 WX' 4 234 ‘ ,9MC ' ,LJ 

(2) 7t P ? fl ! C „odc (1800). Ss. 400. 120-1 
t 71 - Criminal P. C. (1898). S. 196-A - 
forgery of documents commuted In furthcronc 

sLr,? PlrnCy , ,0 c c ?“ ra11 misappropriation - 

necessary. " " * ,86 - A ’ Crlm,nal P - C - "« 

jy'r ' he ■7 iain . W* of crimil,a l eonspirnc 

Wp* n COm iI n »!i Cnm i na ^appropriation, an o| 
fence punishable under S. 409. I p r or w 

X„ 5 ', 2 h’ f ,he frr l0 " - Corruplion Ac, » 
"hen that was the dominant object of the con 

Bpira ors and the forgery of certain (locument 

and their use as genuine were not committed fo 

their own sake but in furtherance of the con 


spiraev to commit the misappropriation, that is, 
to commit a cognizable offence, which did not 
require sanction under S. 196-A, the lorgmg of 
the documents and use of the same in turther- 
ance of the main object of misappropriation being 
subsidiary objects of the conspiracy sanction 
under S. 196-A is not necessary. AIR 1947 Cal 
32: AIR 1939 Bom 129: AIR 1946 Mad 7, Rel. on. 
1982 Ker LT 690: (1962) 2 Lab U 301: 1962 Ker 
LJ 881: ILR (1962) 2 Ker 362. 

-S. 5 (1) (a) — Scope — Charge under Sec¬ 
tion 5 (1) (a) — Enumeration of nine instances 
of accepting illegal gratification — Proof of only 
one instance — Conviction under S. 161. Penal 
Code was legal and warranted by S. 238, Criminal 
P. C. See Criminal P. C. (1898). S. 238. 1957 
Cr LJ 1127: AIR 1967 Ker 134 (DB). 

-S. 5 (2) — Trap laid against accused — Pre¬ 
cautions to be observed in conducting search. 

1961 MPLJ 721. 


-S. 5 — Criminal P. C.. S. 238 — Three com¬ 
plete minor offences of bribe-taking committed 
within space of 12 months included — Onlv one 
offence proved — Acquittal under S. 5 (2) — 
Accused can be convicted under S. 161, I. P. C. 
— (Penal Code (1860), S. 161). See Criminal 
P. C. (1898), S. 238. AIR 1953 Mad 785. 

-S. 5 — Jurisdiction — Accused committed 

for offences under S. 120-B, I. P. Code and Sec¬ 
tion 5 (2) read with S. 5 (1) (c) of Act 2 of 1047. 
before passing of Act 46 of 1952 to trial by 
Court of Session — High Court's jurisdiction 
after coming into force of Act (46 of 1952) not 
affected. See Criminal Law (Amendment) Act 
(46 of 1952). Section 7. 54 Crl LJ 882: AIR 

1953 Mad 461. 


-S. 5 (2) — Criminal P. C., Section 234 — 

Applicability — Offence under Section 5 (2), 
Prevention of Corruption Act — Trial for 
the single new offence of criminal miscon¬ 
duct under sub-section (2) of S. 5 of Prevention 
of Corruption Act and not for specific offences 
under S. 161, I. P. C. — The limitation under 
S. 234, Criminal P. C. are not applicable — The 
policy of that section, however, has got to be 
given effect to os far as possible. Sec Criminal 
P. C. (1898), S. 234. 1952 Crl U 1533: AIR 1952 
Orissa 289 (DB). 

“ 0 (2), 5-A and 6 — Cognizance under 

5. 8 (1) — Not confined to police report — Of¬ 
fence under S. 5 (2) of Act 2 of 1947 — No in¬ 
vestigation bv officers specified in S. 5-A — 
Cognizance taken on complaint bv Circle Ins- 

A eC / 0 Mo!o) Va c d -o See , Criminal Law (Amendment) 

rH Jo 195 ? ; S ; * ‘I'- 1905 BUR 485: 1966 Crf 
U 50: AIR 1066 Pat 15 (DB). 

— S - * P} -p Offence under — Court, triable 
b > — Criminal P. C. (1898), S. 29. 

. charged under S. 5 (2) is cxclu- 

nrovk-mn f 0 c V C T‘ ° f Session “"'1" the 
promion of S. 29 rend with Sch. II. Criminal 

(pi e) ft? s ) ,m m 1850 p “' 550 ,5 “> 

nh 5 *** — Accused, resident of place in 
,948 L , ac,s . of misappropriation in 

cs Orier ™ nsfe ;rcd to Pepsu under Encla- 
Urder — Act not m Torce in Pepsu — \ c . 
fused tried and convicted under S. 5 (2) — Con 

Cnl'Z Vf V 0t lccnl - Section 0 (el. General 
Act ( 1897 ? ”°‘ “W'v ~ (General Clauses 

/iLllUr 1 , ®- ,e Jl ~ (Provinces and States 
(Absorption of Enclaves) Order H 950 I Art R 

Proviso). AIR 1055 NUC (Pepsu)'offi' M ' *’ 
— -S. 5 — Presumption under S. 4 — Can art,* 


736 


PREVENTION OF CORRUPTION ACT (1947), S. 5, Note 9 


the case of a prosecution under S. 5 (.2) of the 
Act 2 oi 1947. See Prevention oi Corruption 
Act (1947), S. 4. AIR 1953 NIC (Punj) 4021. 

-S. 5 (2) — Section 5 (2) entitles a Court to 

presume that when a person receives the money 
he receives it as an illegal gratification. 1951 
All WR (Supp) 87: 52 Cri LJ 944: AIR 1951 Punj 
424 (423) (Pt B) (Pr 7). 

10. Sub-section 5 ( 3 ) 1 — General. 

• -S. 5 (3) — Presumption and proof under 

— Liberal construction in favour of accused. 

Sub-section (3) of S. 5, provides an additional 
mode ot proving an olTence punishable under 
sub-section (2) tor which any accused person is 
being tried. This additional mode is by proving 
the extent of the pecuniary resources or property 
in the possession of the accused or * any other 
person on his behalf and thereat ter shoeing thal 
this is disproportionate to his known sodfcCs of 
income and that the accused person cannot 'satis- 
ifactorily account for such possession. If these 
facts are proved, the section makes it obligatory 
on the Courts to presume that the accused per¬ 
son is guilty of criminal misconduct in the dis¬ 
charge of his official duty, unless the contrary; 
i.e., that he was not so guilty is proved by the 
accused. The section goes on to say that the 
conviction for an offence of criminal misconduct 
shad hot be invalid by reason only that it is 
based solely on such presumption. 

This is a deliberate departure from the ordin- 
ary principle of criminal jurisprudence, under 
which the burden of proving the guilt of the ac¬ 
cused in criminal proceedings lies all the wa> 
on the prosecution. Under the provision of this 
sub-section, the burden on the prosetution to 
prove the guilt of the accused must be held to 
be discharged if certain facts as mentioned there¬ 
in are proved; and then the burden shifts to 
the accused and the accused has to prove that 
in spite of the assets being disproportionate to 
his known sources of income, he is not guilty ot 
the offence. There can be no doubt that the 
language of such a special provision must be 
strictly construed. If the words are capable ol 
two constructions, one of which is more favour, 
able to the accused than the other, the Court 
will be justified in accepting the one which is 
more favourable to the accused. There can be 
no justification however, for adding any words 
to make provision of law less stringent than the 
legislature has made it. Sajjan Singh v. State ol 
Punjab, 1964 Mad WN 207: (1964) 4 SCR 630: 
1964 Cur LJ (SC) 37: 1964 (1) Cri U 310: 1964 
SCO 874: AIR 1964 SC 464 (467, 408) (Pt A) 
(Prs 10, 11). 

9-S. 5 (3) — Does not create new offence 

Sub-section .is not retrospective — Conviction 
in respect of property acquired before Act — No 
breach of fundamental right under Art. 20 (1) 
of Constitution. Sajjan Singh v. State of Punjab. 
19C4 Mad WN 207: (1964) 4 SCR 630: 1964 Cur 
LJ (SC) 37: 1964 (1) Cr LJ 310: 1964 SCD 874: 
AIR 1964 SC 464 (468) (Pt C) (Pr 13). 

• _S. 5 (3) — Pecuniary resources and pro 

pertv acquired before the Act can be taken into 
consideration. Sajjan Singh v. State of Punjab, 

1904 Mad WN 207: (1964) 4 SCR 630: 1964 Cur 
LJ (SC) 37: 1964 (1) Cr LJ 310: 1964 SCD 8/4: 
AIR 1964 SC 464 (469) (Pt D) (Pr 16). 

• -S. 5 (3) — Section is not meaningless. 

sajjan Singh v, State of Punjab, 1964 Mad VVN 
207: (1964) 4 SCR 630: 1964 SCD 874: 1964 Cur 
LJ (SC) 37: 1964 (1) Cri U 310: AIR 1964 SC 
464 (469) (Pt E) .(Pr 16). 


9-S. 5 (3) — Sub-section does not create 

□ew offence but lays down rule of evidence. 

Section a (3) does not create a new offence 
but only lays down a rule of evidence, enabling 
the Court to raise a presumption of guilt in cer- 
tain circumstances — a rule which is a com¬ 
plete departure from the established principle of 
criminal jurisprudence that the burden always 
lies on the prosecution to prove all the ingredi¬ 
ents ol the offence charged, and that the burden 
never shills on to the accused to disprove the 
charge framed against him. C. S. D. Swami v. 
State. 1960 Cri U 131: I960 Mad WN 149: 
1900 SCJ 160: 1960 MU (Cr) 91: (1960) 1 SCR 
461: 1960 Pat LR (SC) 21: 1LR (1959) Punj 1955: 
AIR 1960 SC 7 (9) (Pt A) (Pr 4). 

9 - s. 5 — Scope — Charge of criminal .mis¬ 

conduct under Section 5 (1) — Existence of pro¬ 
perty in excess of official remuneration — Pre¬ 
sumption is that the amassing of, such , wealth 
was due to bribery or corruption §uchj a pre¬ 
sumption cannot be drawn in the case of/ a pro¬ 
secution under Ss. 161, 165 and 409 of 1 1. P. C. 
See Penal Code (1860), S. 161. ,1957 Cri U 575: 
AIR 1957 SC 458. j| m a 4 liS |/ i 

-Ss. 5 (1) (d), 5 (3) — iCorruptand illegal 

means — Assets which cannot be accounted for 
by savings from legitimate income must be pre¬ 
sumed to have been obtained by such means. 

A Government servant whose assets cannot be 
satisfactorily accounted for by saving from his 
legitimate income must be presumed to have 
obtained some amount "bv corrupt and illegal 
means" and he can be held liable for an offence 
of criminal misconduct in the discharge of his 
official duty within the meaning ot S. 5 (1) (d). 
(1956) 2 Lab U 1 (All): 1956 All LJ 193: ILR 
(1957) 1 All 2U6. 

-S. 5 (3) — Scope — If creates separate 

offence — Only a rule of evidence. 

Section 5 (3) does not create any offence. It 
does not speak of any specific individual act 
of a person or his attempt at any specific act, 
but refers to a state of his pecuniary position as 
contrasted with his known earnings, which 
might be a cumulative result of acts done by 
him, which might fall under Section 5 (1). In 
enacting sub-section (3) of Section 5. the Legis¬ 
lature did not intend to create an offence, sepa¬ 
rate from the one created under sub-section (l)r 
but intended to lav down a rule that if a per¬ 
son’s pecuniary resources, as compared to his 
known or legitimate sources of income reached 
a point which was disproportionate to the said 
income, it shall be presumed unless the person 
concerned accounted satisfactorily for it, that he 
had acquired those pecuniary resources bv the 
commission of an act or series of acts under 
S. 5 (1). 

Possession of pecuniary resources dispropor¬ 
tionate to the known sources of a person s in¬ 
come is not one particular act of a person, but 
is a consequence arising out of his habitual ac¬ 
ceptance of bribes, in other words, a conse¬ 
quence of habitual commission ot offences by 
him under Section 5 (1). Acquisition of such a 
pecuniary position is not and cannot be. a sepa¬ 
rate or distinct offence from an offence under 
Section 5 (1). In short. Section 5 (3) does not 
create a separate offence of criminal misconduci 
independently of sub-section (1). but is onlv a 
rule of evidence. AIR 1952 Orissa 289 . Dissented 
from. 68 Bom LR 317: ILR (1956) Bom 489. 
1956 Cr LJ 1310: AIR 1956 Bom 717 (718) (Pr 4) 

2Lk 5 (1) (3) — Scope of sub section (3) of 
S. 5 — Presumption under sub-8. (3) of S. o* 
when arises. 
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In enacting sub-section (3) of Section 5, the 
Legislature did not intend to create an offence, 
separate from (he one created under sub-sec¬ 
tion (li but intended to Jay down a rule that if 
a person's pecuniary resources, as compared to 
his known or legitimate sources of income, 
reached a point which was disproportionate to 
the said income it shall be presumed, unless the 
person concerned accounted satisfactorily for it, 
that he had acquired those pecuniary resources 
by the commission of an offence mentioned in 
Section 5 (1) of the Act. The sub-section lays 
down a rule of evidence enabling the Court to 
raise the presumption of guilt in certain circum¬ 
stances — rule which is a complete departure 
from the established principle of criminal juris¬ 
prudence that the burden always lies on the 
prosecution to Drove all the ingredients of the 
offence charged, and that the burden never 
shifts on to the accused to disprove the charges 
framed against him. Under sub-scction (3) of 
Section 5 the Court has, therefore, to see as to 
what arc the pecuniary resources or property, 
which are in the possession of the accused or of 
any other person on his behalf; secondly, what 
are his known sources of income; and thirdly, 
are the resources disproportionate to the known 
sources of income and, if they arc dispropor- 
tionate to the known sources of income, the 
Court is bound to raise the presumption unless 
the accused satisfactorily accounts lor such 
possession AIR 1958 SC 61. Ref. 1962 Ker LJ 
H-R f . 1962> 2 Ker 362: < 1962 > 2 Lab U 301: 

;pm,V 5 V<d : b , 1063 (11 Crl u 675 < 682 > 

„ „ S j, 6 f**) ~ Scope — ‘Unless contrary is 
prmed — Burden of proof lying on accused. 

the requirement of subsection (3) of S. 5 is 
that the accused person shall be presumed to be 

of hie S „. Cr T n f 1 m i sconducl in lhc discharge 
ot his duties unless the contrary is proved'. The 

°‘ ,? laluIc ? re Peremptory and the 
burden must lie on the accused to prove the 
contrary. After the conditions laid down in the 

b a eon er f„imL 0, h SUb SC , C,i0n 131 of Sec,ion 5 have 
been fidflUed by evidence to the satisfaction of 

° Url haS SOt ,0 ra ' Se 'he PK. 

sumption that the accused is guilty of criminal 
misconduct in the discharge of his duties and 
ms presumption continues to hold the Held, un- 
e s the contrary i s proved, that is to say, un- 

!umnftn C | )Url k S Sa,lsbed ,hat the statutory pre- 
NoT onK- !h S . ( be c n ,r cbul ' cd by cogent evidence. 

lavS down ?„ r Sec r'? n 5 J 3] *° cs fur,hc c and 
here or ch n * ord * ,ha ' ‘his conviction 

hTb U h h T ft mvaIid bv ccason only 
k “ i b i aS «, S0 ' e ' v „ on such presumption. 
1962 Ker LJ 881: ILR (1062) 2 Ker 302: (1082) 

1902 Kcr LT 1903 (11 Crl 
LJ 675 (083) (P| L) (Pr 71) (DB). 

Section V 11 ’ d* ~ S . c , opc of sub section (3) of 
section 5 — Presumption under sub-secllon ( 3 ) 
a. o, when arises. ' 1 

IntuVdtf^, s . ub se ? ,ion (31 of S. 5. the Legis- 

rate fmS m, 1 m cnd ,0 . !i ren,e an offcnc e, sc£a- 
but iSaif 8 . 0n , c cr J ea,ed under sub-section ( 1 ) 

Koilv lnl l ,0 lny down a rule that if a per. 
son s pecuniary resources, ns compared to his 

teiStU ar ? he ™" * 

rul? whie°h f ** in “A circumstances - 

tv?5j dcparturc “» 


established principle of criminal jurisprudence 
that the burden always lies on the prosecution 
to prove all the ingredients of the offence 
charged, and that the burden never shifts on to 
the accused to disprove the charges framed 
against him. Under sub-scction (3| of S. 5 the 
Court has, therefore, to see as to what are the 
pecuniary resources or property, which are in 
the possession of the accused or of any other 
person on his behalf, secondly, what are his 
known sources of income, and thirdly, are the 
resources disproportionate to the known sources 
of income and, if they are disproportionate to 
the known sources of income, the court is bound 
to raise the presumption unless the accused 
satisfactorily accounts for such possession. AIR 
1958 SC 61. Ref. 1962 Ker LT 690: (1962) 2 Lab 
LJ 301: 1962 Ker LJ 881: ILR (1962) 2 Ker 
J62. 

“ .$• (3) — Rule of evidence laid down in 

Section 5 (3} enables the prosecution to prove 
more easily than otherwise various offences de¬ 
fined in sub-scction ( 1 ) in a particular manner 
- Purpose of, stated. 1954-1 Mad U 643: 1954 

, 139: Crl u 691: AIR 1955 Mad 

214 (217) (Pt B) (Prs 10, 17). 

“ 7 s ; — Evidence — Possession of un¬ 

explained resources — Value of, as corrobora- 
lion. 

To the question whether the possession of 
unexplained resources could be used to corrobo- 
rate the evidence adduced by the prosecution to 
show that on a particular occasion a particular 
bnbe was received, it is not possible to give a 
general answer. The answer will depend upon 

Aia. C, , r o f r\'. an , CCS ..« f f arh cnsc - ( ,9 M) 1 MU 
643. 19o4 Mad \\,\ 136: 1055 Cr U 691- AIR 

1055 Mad 214 (218) (Pt E) (Pr 20). 

ITT?' 6 „ Tn C^ | nl,I,a, . “^conduct by habitually 
obtaining illegal gratification — Failure of pro- 

Hnn nfVm pr0vc alTlrn, “ llve| .v Irulh of allega¬ 
tion of bribes on earlier occasions — Effect. 

niTti’\ C elI ai !ho e , of „ ,he . pr ? seculion to prove afTir- 
m thn \Jk ru h of ,. the ■'lesions in regard 
° I 10 br £ es .. 0,1 earlier occasions, does not 

FuJther 3 J5U!“- R ' hat ,hev . are Probably false, 
t urlhcr, c\cn in a case where it is found that 

rnlnr Dl f 0Se » CU l0n i h . ad fnilc<1 lo Prove the parti¬ 
cular facts and circumstances of criminal mis 

V lhc under sub sSn (3) 

C? tlmt SC suSction. 

do ‘‘ “ P ar,, V, ‘rue that sub-scction (3| of S 5 

mm w§ m 

possession of resources nV°!L °* un ®xpinmcd 
tionate to known sourcesnf P £ pertv dispropor- 
tion of misconduct is to be iS*’ " P ros,lmD * 
accused and a conviction a ? n,ns * lha 

that presumption, it is virtuaHv lu Scd sol ? lv ° n 

a distinct head of the office J hc Cr f a, i° n of 
conduct. onence of criminal mis- 

^LSS% «*}, “w- « 

known resources" P as an ofT^r° r k° nale ,0 >' our 

S SA E 

!Kf, c 8 u ; S,™ & 
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-S. 5 (3) — Presumption of criminal mis¬ 
conduct — When to be drawn — Rebuttal of 
presumption — Burden of proof. 

Under Section 5 (3) once the disproportionate 
possession is made out. the accused has two 
opportunities, viz., one that of satisfactorily ac¬ 
counting for this disproportion and the other of 
rebutting the presumption of criminal miscon¬ 
duct arising therefrom, if the explanation is 
found unsatisfactory. The presumption against 
the accused under this sub-section is not to be 
drawn until the explanation of the accused for 
the disproportionate possession and the evidence 
bearing on it is considered and found unsatis- 
factory. At that stage of the consideration of 
case, the normal principle will apply, viz., that 
the accused is entitled to the benefit of doubt 
and that where reasonable explanation is 
offered, which is acceptable and raises a doubt 
that the prosecution has not discharged the bur¬ 
den, though the accused may not have proved 
the explanation. But where the Court feels justi- 
Tied in drawing the presumption against the ac- 
cused after a due consideration of the explana¬ 
tion, then the burden is on the accused to dis¬ 
place the presumption of criminal misconduct, 
always remembering that the burden of proof 
on the accused in such cases is less than that 
on the prosecution and that it is enough for the 
accused to make out the truth of his defence in 
all reasonable probability though not clearly 
beyond doubt. (1915) 84 LJKB 396 and 1935 AC 
462, Ref. to (1943) 1 KB 607, Rel. on. 1952 Cri 
LJ 1533: ILR (1952) Cut 109: AIR 1952 Orissa 
289 (294) (Pt D) (Pr 11) (DB). 

-S. 5 (3) — Charge — Frame and contents 

of — Basis of conviction. 

Section 5 (3), Prevention of Corruption Act, 
does not create an offence by itself but is onlv 
in the nature of a rule of evidence as to what 
constitutes criminal misconduct. But in view of 
tbe provisions that on proof of unexplained 
possession of resources or properlv dispropor- 
tionate to known sources of income a presump¬ 
tion is to be made against the accused and a 
conviction can be based solely on that presump¬ 
tion. it is virtually the creation of a distinct 
head of the ofTence of criminal misconduct. 

In a case where trial of the accused is only 
for the single offence of criminal misconduct 
under Section 5 (3) of the Act and not for speci¬ 
fic offences under Section 161, Penal Code, limi¬ 
tations under Section 234, Cr. P. Code are not 
applicable. The policy of Section 234 is to pre¬ 
vent undue embarrassment and confusion to 
the accused in the trial by evidence being given 
of a large number of items spread over a long 
period. If in any particular case the Court finds 
that the prosecution attempts to give evidence of 
quite a large number of instances covering over 
a long period in proof of an alleged habitual 
misconduct, the Court has the power to require 
the prosecution to limit itself to a reasonable 
number of instances extending over a reasonable 
period in order to prevent abuse of process and 
harassment to the accused and in order also to 
prevent any prejudice arising in the mind ot 
the Court by mere allegation n i u _ I P^ r0 ^‘ 

ILR (1952) Cut 109: 1952 Cr LJ 1533: AIR 1952 
Orissa 289 (300) (Pt J) (Prs 03, 04) (DB). 

._s. 5 (3) — Presumption as to accused being 

guilty of criminal misconduct. 

Where the accused who was Inspector of fac¬ 
tories was found, on a particular day. while in 
camp in the course of his official duty, to have 
been in possession of a heavy amount of money 
and the same was found to be disproportionate 
to his known sources of income, and was not 


satisfactorily explained, but on the other hand, 
the defence thereof was false. 


Held, that it must be presumed that the ac¬ 
cused war, guilty of criminal misconduct. 1952 
Cri U 1533: ILR (1952) Cut 109: AIR 1952 
Orissa 289 (307) (Pt K) (Pr 66) (DB). 

-S. 6 (2), (3) — Presumption under sub-sec- 

lion (3) — Conviction for criminal misconduct 
can he based on presumption under sub-sec¬ 
tion (31. AIR 1960 SC 7, Rel. on. 1961 BUR 
611: 1961 (2) Cr U 385 (390, 391) (Pt B) (Prs 17, 
18) (DB). 


-S. 5 (3) — Presumption under, which can 

be drawn. 

Before drawing a presumption as contemplat- 
ed by sub-section (3) of Section 5, it must be 
shown that the accused is a public servant, that 
he is alleged to have committed criminal mis¬ 
conduct within the meaning of sub-section (1) 
of Section 5 and that he is being tried for an 
offence punishable under sub-section (2) of the 
section. The presumption under Section 5 (3) 
can be drawn onlv in a trial of an offence 
punishable under sub-scction (2) of the Act and 
not otherwise. A Court must first find that the 
public servant concerned is being tried for an 
offence punishable under sub-section (2) and 
then in appropriate circumstances proceed to 
draw a presumption. Observations to the con- 
trarv in AIR 1952 Orissa 289. Dissented from. 
Section 5 (3) cannot he held to create a separate 
offence and therefore it is wrong to sav that 
without putting the accused on trial for having 
committed criminal misconduct within the mean¬ 
ing of Section 5 (1) (a), |b), (c) or (d) a pre- 
sumption as permitted under Section 5 (3) of 
the Act can be drawn. 


Where the charge framed read as a whole 
showed that the accused had been put on trial, 
not because he had committed criminal mis¬ 
conduct within the meaning of Section 5 (1/ 
(a), (b). (c) or (d), but because he was found 
to he in possession of property which was dis¬ 
proportionate to his known sources of income 
it cannot be said that he is charged with crimi¬ 
nal misconduct. It is necessary to charge the 
accused for having committed criminal miscon¬ 
duct within the meaning of any of the four 
clauses of Section 5 (1), and then if he is found 
to he in possession of properly which dispro¬ 
portionate to his known sources of income, n 
presumption under Section 5 (3) of the Act is 
permissible. Without there being a charge, it is 
not possible to say in which of the four circum¬ 
stances, as mentioned in Section 5 (1), 

(d). the accused was being tried for having com- 
milted criminal misconduct. It is not permissible 
to assume that he is being tried under one or 
all the four conditions laid down in S o (1). 
(a) to (d) without further saving so. AIK 1J3/ 
SC 458 and AIR 1954 SC 359. Rc on 1MW 
BLJR 228: 1958 All LJ (Rev) 84: 19^8 All VNR 
(Sup) 87: 1958 Cr U 925: 1958 PolLRSO: 105| 
All Cr R 290: (1958) 2 Lnb LJ 451: AIR 1058 
Pat 374 (376 to 378) (Prs 8. 12, 13) (DB). 

-S. 5 (2) and (3) — Court when bound to 

presume accused guilty under S. 5 (2). 

"Sub-section (3) of Section 5 sets out a new 
rule of evidence. Therefore all that the prosecu¬ 
tion has to do is to show that the accused or 
some person, on his behalf, is in P^ses on of 
pecuniary resources or property disproport onnte 
to his known sources of income and for vhc 
the accused cannot satisfactorily account, Unce 
that is established then the court has o pre- 
sume. unless the contrary is proved, that the 
accused is euilty of the new offence created by 
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Section 5 namely criminal misconduct in the 
discharge of his official duty”. AIR 1954 SC 359, 
Rcl. on. 

Hence in a case where Section 5 (3) of the 
Prevention of Corruption Act 1947, is not 
attracted the Court is not bound to presume 
that the appellant was guilty under Section 5 
(2) of the Act. 1957 BLJR 275. 

*- S. 5 (3) — Presumption under — Scope 

of. 

The rule of law laid down in Section 5 131 is 
a departure from the normal law ot the land 
that no person can be convicted on a mere pre¬ 
sumption of his having committed an offence. 
The normaj rule of law is that an accused is 
presumed to be innocent until his guilt is esta¬ 
blished, and the onus of establishing the guilt is 
always on Ihe prosecution. Under sub-section (3) 
however, a presumption of criminal misconducl 
may be drawn if Ihe accused person or any per¬ 
son on his behalf is in possession of pecuniary 
resources or property disproportionate to his 
known sources of income for which resources 
the accused person cannot satisfactorily account 
and unless the contrary is proved the presump¬ 
tion is that the accused person is guilty of cri¬ 
minal misconducl in the discharge of his official 
duty and his conviction shall not be invalid by 
reason only that it is based solely on such pre¬ 
sumption. No doubt evidence can be adduced 
under Ihe sub-section in respect of a specific 
charge under any ol Ihe clauses of Section 5 (1). 
but in order that an accused can be tried on 
that specific charge a sanction has to be given 
at the outset. The rule in sub-seclion (3) has 
nothing to do with sanction. 0 Sau LR 398: 

(Fr^n^DB) 16591 AIR 1954 SaU 132 ,135) ( Pl Bl 

11. “Satisfactorily account” — Sub section 5 (3). 

® S* 5 (3) — ‘Satisfactorily account 1 . 

The Legislature has advisedly used the ex¬ 
pression ‘satisfactorily account 1 / The emphasis 
must be on the word ‘satisfactorily*, and the 
Legislature has, thus, deliberately cast a burden 
on Ihe accused nol only to offer a plausible ex¬ 
planation as to how he came by his large 
wealth, but also to satisfy the Court that his 
explanation was worthy of acceptance. C. S D 

SK ,n VJI; 1900 Cp U 131: 1960 Mad WN 

fro 12?° .o? i 60: 1960 MLJ ( Cr ) 0,: f19601 1 
401: I960 Pnt LR (SCI 21: ILR (1959) PudJ 
1055: AIR I960 SC 7 (10) (Pi C) (Pr 6). ‘ 

12. “Disproportionate lo his known source 
ol Income" — Sub-seclion 6 (3). 

O & (3) — ‘Known sources' means known 

to prosecution on investigation and not sources 
known to accused. Sajjan Singh v. Slate of 
J2"»* b . Mnd WN 207: (‘964) 4 SCR 030: 

r r ? £„ D 1964 Cur U ( sc l 37- MM (1) 

Cr U 310: AIR 1904 SC 404 (470) (P| G) (Pr 

**)* 

® s * 5 f3) — Disproportion between pecu¬ 
niary resources ond known sources ol Income — 
Tests. 

The legislature had not chosen to indicate 
what proportion would be considered dispropor¬ 
tionate and the Court should take a liberal view 
of the excess of the assets over the receipts from 
the known sources of income. 

Held, however, that taking the most liberal 
view it was not possible for any reasonable man 
to say that assets to the extent of Rs 1 20 090 
was anything but disproportionate to a net in 


come of Rs. 1.03.000 out of which at least 
Rs. 30,000 must have been spent in living ex¬ 
penses. Sajjan Singh v. State of Punjab. 1964 
SCD 874: 1964 Mad WN 207: (1964) 4 SCR 630: 
1964 Cur LJ (SC) 37: (1964) (1) Cr LJ 310: AIR 
1964 SC 464 (471) (Ft H) (Pr 30). 

9 -S. 5 (3) — 'Known sources of Income* — 

Expression explained — Affairs of accused arc 
matters 'specially within the knowledge' of ac¬ 
cused within S. 106, Evidence Act — (Evidence 
Act (1872), S. 106). 

The expression ‘known sources of income’ 
must have reference to sources known to the 
prosecution on a thorough investigation of the 
case. It cannot be contended that ‘known sources 
of income' means sources known to the accused. 
Those will be matters 'specially within the 
knowledge ol the accused within Ihe meaning 
of Section 106 of the Evidence Act. The prosecu¬ 
tion can only lead evidence to show that the ac¬ 
cused was known to earn his living bv service 
1 fT< | ^ ^ during the material 

period. The source of income of a particular 
individual will depend upon his position in life 
with particular reference to his occupation or 
avocation in life. In the case of a Government 
servant, the prosecution would, naturally, infer 
that his known source of income would be the 
salary earned by him during his active service. 
Ills pension or his provident fund would come 
int° crak-pbt'cn only a fi er his retirement, unless 
he h.id a tustification for borrowing from his 

Mnri"u"v ?i« d - ,L S r D Swami v - State. I960 
m i\ tl #s , 1960 , Cr u 131: 1000 SCJ 100: 

LR fsIV^nn'/.W ‘ SCR 40 ‘ : l° fi 0 Pnl 

sc j‘ aiiVoup, .). 1 ,9!5: i,R 

1 V"*' r 

of'^n « ""T 

of the Evidence Ae? Section 106 

a particular individual will 'len* * nconK ' of 
position in life “Vth S„Hj up0 " his 

occupation or asoca.iin 'n hi ‘ 

n Government servant n . c casc of 

naturally infer that his know^? 6 '"' 100 <■ woulJ ' 

would be the salan- enmeS by him e d° f - inco ?‘ c 

active sen-ice. His pension or „ d , unnc his 
would come into calculation onlvX^t"' fund 
ment unless he had o •• Cr 115 rt ‘Hre- 

hie from his provident fund i 0 fin O, cr f r° r b " rrow - 
•MLJ (Cri) 91- AIR i960 S' r 7 rn J ,60: I960 
IJ 881: ILR (1902) 2 Ker 7 V,E?J L 1962 Ker 
301: 1902 Ker LT 600* \\ /W. 2 Lab U 

083) (P, J, (Pr fl 8 ) (DB) CH U 675 («82. 

^ning o? ex7rcss?oT D S °" rCeS ° f lnf0 «e* - 

rcference X ^T S sourc« n Tnown U ^ e \h 0 e r inc0me ' has 

on a thorough investigation of »h h ° Droseci »lion 
sources known to the accused tV"** nn<1 
cannot, ln the very nature of Wo*cuti on 
Pected to know the affair, hlncs - he ex- 

Those will be mattersWl«n nccused person - 
knowledge' 0 f , he accused Kn ,h' ithin ,he 

Of Section 100 of the Evident leaning 

°f income of a particular jj vn urce 

t 1 0 P °h hiS posiUon in hie wiftSt W1U depend 
to his occupation or avocatinn ' ,^ Florence 

case of a Government W'^ In ,he 

the prosecution 


740 


PREVENTION OF CORRUPTION ACT (1047), S. 5, Note 12 


would, naturally, infer that his known source of 
income would be the salary earned by him 
during his active service. His pension or provi¬ 
dent lund would come into calculation only 
after his retirement unless he had a justifica¬ 
tion for borrowing from his provident fund. 
1962 Ker LT b9U: (1962 ) 2 Lab LJ 301: 1962 
Ker LJ 881: ILR (1962) 2 Ker 362. 

-S. 5 (3) — Sources of income — Travelling 

allowance. 

Any travelling allowance given to a whole¬ 
time Government servant who draws a regular 
monthly salarv, Is for the purpose of covering 
incidental expenses during travelling on Govern¬ 
ment duty and not intended to be a source of 
profit. 1960 SCJ 160; 1960 MLJ (Cr) 91; AIR 
1960 SC 7, Foil.; AIR 1952 Orissa 289, Rel. on. 
1960 Cr LJ 934: 38 Mys U 265: 1962 Mad U 
(Cri) 222: ILR (1960) Mys 26: AIR 1960 Mys 111 
(132) (PI L) (Pr 15) (DB). 

13. Burden of proof — Sub-section 5 (3). 


is based solely on such presumption. C. S. D. 
Swami v. Slate, 1960 Mad WN 149: 1960 Crl 
LJ 131: 1960 SCJ 160: 1960 MLJ (Cr) 91: (1960) 
1 SCR 461: 1960 Pat LR (SC) 21: ILR (1959) PunJ 
1955: AIR 1960 SC 7 (11) (Pt E) (Pr 7). 

-S. 5 (3) — Evidence — Duty of prosecution. 

Sub-section (3) of S. 5 sets out a new rule of 
evidence. Therefore, all that the prosecution has 
to do is to show that the accused, or some per¬ 
son on his behalf, is in possession of pecuniary 
resources or property disproportionate to his 
known sources of income and for which the ac¬ 
cused cannot satisfactorily account. Once that is 
established then the Court has to presume, un¬ 
less the contrary is proved, that the accused is 
euiltv of the new offence created by S. 5, namely, 
criminal misconduct in the discharge of his offi¬ 
cial dutv. Biswabhusan Naik v. State of Orissa, 
1954 Mad \VN 465: 1954 SCJ 537: (1954) 2 MU 
79: 1954 Cr U 1002: 20 Cut LT 366: 1954 AWR 
(HC) 395: ILR (1954) Cut 427: 1954 SCA 928: 
AIR 1954 SC 359 (361) (Pt B) (Prs 9, 10, 11). 


•-S. 5 (3) — Prosecution adducing other evi¬ 

dence can also rely on presumption under sub¬ 
section (3). 

Presumption under S. 5 (3) can arise even if 
the prosecution has adduced other evidence in 
support of its case. Section 5 (3) is not an 
alternative mode of establishing the guilt of the 
accused which can be availed of onlv if the usual 
method of proving the guilt by direct and cir¬ 
cumstantial evidence is not used. There is no 
warrant for the proposition that where the law 
provides that in certain circumstances a presump¬ 
tion shall be made against the accused the prosecu¬ 
tion is barred from adducing evidence in support 
of its case if it wants to rely on the presumption. 
(1935 ) 296 US 280; 80 Law Ed 229 and (1961) 3 
All ER 523, Distinguished. Sajjan Singh v. State 
of Punjab, 1964 Mad WN 207: (1964) 4 SCR 630: 
1964 Cur U (SC) 37: 1964 (1) Cr LJ 310: 1964 
SCD 874: AIR 1964 SC 464 (469) (Pt F) (Pr 21). 


#-S. 5 (3) — Presumption under, raised 

against accused — It is the duty of Court to 
convict accused even when the other evidence 
produced does not prove guilt of accused — The 
fact that the prosecution has failed to prove by 
other evidence the guilt of the accused, does not 
entitle the Court to say that the accused has 
succeeded in proving that he did not commit the 
offence. AIR 1961 SC 583. Expl. and Distinguish- 
ed. Saiian Singh v. Stale of Pumab. 1964 Mad 
WN 207: (1964) 4 SCR 630: 1964 Cur LJ (SCJ 
37: 1964 (1) Cri U 310: 1964 SCD 8/4: AIR 1964 
SC 464 (471, 472) (Pt I) (Prs 32, 35). 

-S. 5 (3) — 'Unless the contrary Is proved’ 


— Burden Is on accused lo prove contrary. 

The requirement of S. 5 (3) is that the accused 
person shall be presumed to be euiltv of criminal 
misconduct in the discharge oi his official duties 
‘unless the contrary is proved'. The words o 
the statute are peremptory and the burden must 
lie all the time on the accused to prove the con¬ 
trary. After the conditions laid down in the 
earlier part of sub-section (2) of S. 5 have been 
fulfilled by evidence to the satisfaction of the 
Court, the Court has got to raise the presump¬ 
tion that the accused person is guiltv of f r ™!{J® 1 
misconduct in the discharge of his official duties 
and this presumption continues 1lo hold the fiel 
unless the contrary is proved, that is to say, un¬ 
less^the Court is satisfied that the statutory pre- 
sumption has been rebutted bv cogent evidence 
Not onlv that, the section goes further and lays 
down in forceful words that his conviction there¬ 
for shall rot be invalid by reason only that it 


-S. 5 (3) — Evidence — Presumption against 

accused unless “contrary Is proved” — Quantum 
of burden of proof on prosecution. 


Where some matter is presumed bv the statute 
against an accused person “unless the contrary 
is proved” within S. 5 (3), Prevention of Corrup- 
lion Act (1947), the burden of proof required is 
less than that required at the hands of the pro¬ 
secution in proving the case beyond a reasonable 
doubt and the burden of proof may be discharg¬ 
ed bv evidence satisfying the Court of the pro¬ 
bability of that which the accused is called upon 
to establish. (1963) 1 Cri U 675 (683) (Pt K) 
(Pr 70) (Ker). 

-S. 5 (3) — Scope — 'X’ntess contrary is pro¬ 
ved” — Burden of proof tying on accused. 


The requirement of sub-section (3) of S. 5 is 
lhat the accused person shall be presumed to be 
guilty of criminal misconduct in the discharge of 
liis duties “unless the contrarv is proved". The 
words of the statute are peremptory and the bur- 
tlen must lie on the accused to prove the con- 
Irarv. After the conditions laid down in the 
earlier part of sub-section (3) of S. 5 have been 
fulfilled bv evidence to the satisfaction of the 
Court the Court has got to raise the presump- 
lion. that the accused is guilty of criminal mis¬ 
conduct in the discharge of his duties and this 
presumption continues to hold the field unless 
ihe contrarv is proved, that is to say, unless the 
Court is satisfied that the statutory presumption 
has been rebutted bv cogent evidence. Not onlv 
that. Sec. 5 (3) goes further and lays down in 
forceful words that “his conviction therefor shall 
not be invalid bv reason onlv that it is based 
solely on such presumption". 1962 Ker LT 690: 
(1962) 2 Lab LJ 301: 1962 Ker LJ 881: ILR 
(1962) 2 Ker 362. 

_S. 5 (3) — Construction and scope — Ac¬ 
count bv accused to whom to be rendered. 

Section 5 (3) speaks of the accused person 
satisfactorily accounting for his pecuniary re¬ 
sources. Regard being had to the context to 
which the words occur, and also to the fact hat 
it is the Court which is required to presume that 

he is guilty, there is no doubt that S. 5 (3) re¬ 
quires that the accused should satisfactorily ac¬ 
count for his possession of disproportionate re¬ 
sources not to some one else but to the court 
before which he is being tried. (1954)i 1 MU 
643: 1954 Mad WN 139: 1955 Crl U 691: AIR 
1955 Mad 214 (218) (Pt C) (Pr 18). 

-S. 5 (3) — Applicability — Presumption - 

Conditions for raising — Duly of prosecution. 
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In the case of a whole-time Government ser¬ 
vant, the known source of his income is general¬ 
ly the salary; bv rules governing the conduct of 
Government servants and bv conditions of ser¬ 
vice, full-time Government servant is general¬ 
ly prevented from following anv other occupa¬ 
tion or profession. 

Before the presumption under sub-section (31 
of S. 5 could arise, it has to be seen whether 
the assets acquired bv the accused after he en¬ 
tered Government service and in his possession 
on the date of offence, were disproportionate to 
his known sources of income. 

If the prosecution has failed to disclose all the 
sources of income ot an accused person, it is 
always open to him to prove those other sources 
of income which have not been taken into ac- 
count or brought into evidence hv the prosecu¬ 
tion. I960 Cr LJ 934: 38 Mys U 26«>: 1962 Mac! 

.V, £ r j> 222: IP H960) Mys 20: AIR 1960 Mrs 
111 (132| (Pt K) (Pr 14) (DB). 

—S. 5 (3) — Burden of proof — Discharge — 
Ihc burden cast on the accused bv sub-section 
(31 ol S. 5, to prove the contrary of (he presump¬ 
tion. cannot be discharged by mere probabilities 
or bare statements of the accused. 19G0 Crl LJ 
P 1902 Mad U <Cri) 222: ILR 

(P?°15WDB? ! R 80 M>S 111 <l32) (P ' M) 

S. o (2) (3) — Money recovered from house 
ol Government servant, disproportionate to his 
salary — Burden ol proof that it was acquired |rv 
honest means would shift to the public servant in 
n departmental enquiry and also in a . riminal pro. 
secution — Explanation how he got the same not 
accepted by Government in deparlincnl.il enquiry 
- It cannot be said that the view taken l.v 
Government is based on no evidence — Dislinc- 
non between criminal proceedings e,„l depart- 
mentnl inquiry in this matter pointed out. See 

Orissa 73°(DB) A "' ‘ <2K AIR 1903 

14. Sub-section 5 (4). 

flr,7. S< 5 , (21 . - Constitution of India. Art. 134 
inrW i7r I h C< 4!T I 1 S tl0 "' Pr *<• Rf'nt certificate 

Penal r ’| IC C Tml of olTcnr<? under S. 409, 
Pcnnl Code, nlong with S. 5, Prevention of For¬ 
th,n'T A fh - Tri 2! beforo Mn*i,trSe - Obfee. 

? ,0 ,bc lunsdiction of Magistrate to trv 
ofTence under S. 409 allowed - Appeal to he 

bu? Il£h Ur 'r bV , ,he S,a,fi - AppcnI disallowed 
cle fn, C r. « rantC 1 cer, j ,knle under Arli- 
— Rptnil i ( ° flppe , nI 10 ,he Supreme Court 

sa w . ,rf ae , sss r 

639: AIR°19M <I SC 307. ^ ,n ,cK ‘ M ° Crl U 

® ~7T ‘ : *• ® j 2 ) — OfTence under S. 5 (2) of Pr* 
\en (, on of Corruption Act and S. 409. Penal Code 

2 rc .il ot Sec Criminal P. C (1898) 

S. 403. 1057 Crl U 802: AIR 1057 SC 602. * 

"ml 102 or Td^PcnoTcS. C,,he . r Ss - 161 

Code (1800), Ss. 161, 162, 405 4091 ° Ir/ “ 

8ST s. Iiv,.* 18071 - 

sa Wf ASsrair ifut- 

lempora^ stnluteTk? SSTloSd‘SSjSUS?* «S 

enactment of unliquitv viz the p«.i e j an 

iflhe matter cove/cd Vsamefidl^Un'dt S™ 

(a) of the General Clauses Act if bv dflux of time 


the period of a temporary stalule which had re¬ 
pealed an statute earlier expires, there would not 
he a revival ol the earlier one by the expiry of 
the temporary statute. 

Section 405, Penal Code and S. 5 111 ici of 
Prevention o| Corruption Act are not identical 
in essence, import and content and this conclu¬ 
sion gathers much force from the Amending Act 
of 1952 which added sub-scction |4) to S. 5. The 
words used in subsection 1 4> “anv other law" 
made the position quite clear and explicit. "Olhci 
law" does not mean identical law. An offence 
under S. 405 of the I. P. Code is separate and 
distinct from the one under S. 5 (1) (c). There 
are three points of difference between S. 405 of 
the Indian Penal Code and S. 5 (I) tc). The 
dishonest misappropriation contemplated in Sec¬ 
tion 405 of the I. P. Code is different; whereas 
that under S. 5 (1) (cl is either dishonest mis¬ 
appropriation or fraudulent misappropriation. 
In S. 405 of the I. P. Code the words u>ed are 
"in violation of any direction of law prescribing 
the mode in which such trust is to he discharg- 
cd. or ol anv legal contract express or implied". 
I here are no such expressions in S. 5 1 1. id. 
I he word dominion is nut in S. 5 (ll ici. The 
word ‘fraudulently" is not present in S. 405 and 
m S. a 11) (cl the gist of the offence can also 
he made out if the offender allows anv person 
so to do. j.c. % allows anv person to derogate from 
the law as contemplated in the earlier portion of 
the section. In any event, allowing other per- 
;; n ;. Sf l *2 d r ° ,«*«!» nol find a place in S. 105 
.... j ^ *• Therefore, the offence created 

m, \ S i • V ,'. r) i of lhe Prevention of Corrup. 
•mi r A c a ? d separate from the one 

under S. 40o of the I. P. Code and. therefore 
there can be no question of S. 5 ( 1 , | C ) repeal’ 
lnc S , l- P. Code. AIR 1955 Cal 23fi \p. 

Overruled! L (I9;>41 PUn ' 855 A,R 1932 Pun ' »». 

form^T I'Vr/'' 0 a ' ,d * < b ' =>re »«ravatcd 

loi ns of S . 1G1 and 162 of the Indian Penal 
Code and the intention cannot be to abrogate 

JHiici. inose two offences can co.cxist and the 

S,,* 1 " >* «»»*«« - "vorCta t 

Iion% S 'ii ! | 05 iVr°p nl C °.‘- C is no ' ^pealed bv Sec- 
f* V„ °! ,he institution" No 

Pnrkash Cult* / S.VTiT Tr 

HIIIspH 

SSKSiSS 

under S. 400. p C n„i Pod/ S f pros °cute 
Ss. 0 and 7, Criminal I JZPaJT* AppUcnb »>ly ol 

js£5sS?Tdw« 
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ccdure laid down under the Criminal Law Am¬ 
endment Act of 1952. 

Havin'* regard to the amendment of sub-sec¬ 
tion (4 1 of S. 5 of the Prevention of Corruption 
Act. 1947, by the Prevention ot Corruption Act 
(Second Amendment) Act, No. LIX of 1952, the 
provisions ol S. 5 of the principal Act shall he 
in addition to, and not in derogation of, anv 
other law lor the time being in force and nothing 
contained in S. 5 ol the principal Act shall ex¬ 
empt anv public servant from any proceeding 
which might, apart lroni S. 5 itselt. be instituted 
against him. AIR 1955 All 275 (FB), Foil. 1955 
All LJ 707: AIR 1950 All 197 (199) (Pr 0). 

-S. 5 (1) (e) — Accused proceeded against 

under S. 409, 1. P. C. instead of under S. 5 (1) 
(c) of Act 2 of 1947 — It cannot be said that 
there was discrimination against him — Provi¬ 
sions of S. 409, Penal Code do not go against 
Art. 14 and are not void in view of Art. 13 (11 
of the Constitution. See Penal Code (1800), Sec¬ 
tion 409. 1954 Cri LJ 90: AIR 1954 All 80 (I)B). 

[Overruled on another point in AIR 1955 
All 275.] 


• -S. 5 (4) — Option to proceed under S. 5 (1) 

(c). Prevention of Corruption Act or S. 408, Penal 
Code. 

Sub.section (4| should necessarily be confined 
to the olTence committed bv a public servant qua 
public servant. The necessary condition for the 
application of sub-section (4) of S. 5 is that the 
liability to be proceeded against for any olTencc 
shall be on him as a public servant and not in 
his personal capacity. In this view sub-section 
(4) of S. 5 does not confer any option on the 
prosecution to proceed against a public servant 
under S. 5 (1) (c) or under S. 408. Penal Code. 
1956 Andhra WR 73: 1956 Andhra LT 169: 1957 
Cri LJ 1078: AIR 1957 Andh Pra 663 (667) (Pt A) 
(Pr 13) (DB). 

• -S. 5 (4) — Scope and effect of — Sec¬ 

tion 409, Penal Code, not repealed by Prevention 
of Corruption Act — Prosecution could be 
launched either under S. 409, I. P. C. or Sec¬ 
tion 5 (2|, Prevention of Corruption Act (even 
before the amendment of the latter Act) — Sanc¬ 
tion for prosecution under S. 409 I. P. Code not 
necessary (under the provision of Criminal P. C.) 
— Prosecution under S. 409 without sanction is 
proper though sanction would have been neces¬ 
sary if prosecution would have been launched 
under S. 5 (2) of Act 2 of 1947. See Penal Code 
(1860). S. 409. ILR (1955) Bom 984: AIR 1955 
NIC (Bom) 4256 (FB). 


•-S. 5 (4) — Scope and effect of — Offence 

by public servant under S. 409, Penal Code — 
Jurisdiction of ordinary Courts — (Criminal Law 
Amendment Act (1952), S. 10) — (Criminal P. C. 
(1898), S. 190). 

The provisions of S. 5, Prevention of Corrup- 
lion Act, 1947 do not derogate from any other 
provision of law. Thev do not derogate from the 
provisions of S. 409, Penal Code, or the Criminal 
P. C. with regard to that section. The special 
procedure set up under the Prevention of Cor¬ 
ruption Act does not entitle a public servant to 
insist that the only proceeding which could be 
instituted against him must be under the special 
Act and not under the Criminal P. C. There¬ 
fore, the Courts would have jurisdiction as thev 
had before to proceed against a nublic servant 
under S. 409 according to the procedure laid 
down under the Criminal P. C. notwithstanding 
the special provisions contained in the Preyen. 
tion of Corruption Act, 1947 and the Criminal 
Law Amendment Act. 1952 State v Sahebrao 
Govindrao Jadhav, 56 Bom LR 980: ILR (19o5) 


Bom 159: 55 Cri LJ 1745: AIR 1954 Bom 549 
(549) (Pr 2) (FB). 

-S. 5 (4) (as amended in 1952) — Implied re¬ 
peal of S. 4U9, Penal Code — General Clauses 
Act (1897), S. 6. 

It cannot be held that the Prevention of Cor¬ 
ruption Act by implication repeals the provisions 
ol S. 409, Penal Code as far as public servants 
are concerned in view of the amendment of Sec¬ 
tion 5, sub-seclion i4). AIR 1952 Punj 89, Held, 
no longer good law. 1955 Cri LJ 784: ILR (1956) 
2 Cai 625: AIR 1955 Cal 236 (239) (Pt C) (Pr 8) 
(DB). 


-—8. 5 (1) (c) and (4) — Prosecution of pub¬ 
lic servant — Option — Section 5 (1) (cj or 
Penal Code (1860), S. 409. 

In face of the amendment made in S. 5 of 
the Prevention of Corruption Act, 1947, by the 
substitution of a new sub-section (4) in place of 
the old one bv Hie Amending Act LIX of 1952, 
it cannot be argued that the operation of that Act 
11, in the case of a public servant, excludes the 
operation of S. 409 of Penal Code. The amend¬ 
ment makes that the prosecution can elect to 
charge a public servant either under S. 4U9 of 
the Penal Code or under S. 5 (1) (c) of the 
Prevention of Corruption Act, 1947. Hence, the 
trial of a public servant before a special Judge 
under S. 409 of the Penal Code is held valid. 
AIR 1952 Punj 89. susperseded bv amending Act 
LIX of 1952. 1953 Cri LJ 1523: 57 CWN 678: 
AIR 1953 Ca! 681 (682) (Pi A) (Pr 4) (DB). 
-S. 5 (1) (d) — Constitution of India, Arti¬ 
cle 226 — Departmental enquirv — Charge sheet 
worded in language of S. 5 (1) (d). Prevention 
of Corruption Act — Objection as to jurisdic- 
tion not maintainable — No ground for inter¬ 
ference by High Court bv a writ under Art. 226 
of the Constitution — (Central Civil Services 
(Classification, Control and Appeal) Rules (1957), 

R. 15) — (Criminal Law Amendment Act (1952), 

S. 7). See Constitution of India, Art. 226. AIR 
1959 Him Pra 12. 


-S. 5 — Scope of — Section 409, Penal Code 

— Not repealed. See Penal Code (1860), S. 409. 
1954 Cri U 1481: AIR 1954 IIP 76. 

-S. 5 (4) (as amended by Act 59 of 1952) — 

Joes not repeal Section 409, Penal Code 
Toth S. 5 of the Prevention of Corruption Act 
ind S. 409, I. P. Code can operate side bv side 

- Sec Penal Code (1860), S. 409. AIR 1955 MC 
(Hyd) 5923 (DB). 

-S. 6 (4) (as amended by Act- 59 of 1952) —» 

Scope — Retrospective operation — The new 
sub-section (4) of S. 5 added bv the amendment 
pf 1952 cannot have anv retrospective effect — 
Jffence before amendment in August 195- 
Judgment of the Sessions Judge which took the 
riew that S. 5. Prevention of Corruption Act re¬ 
pealed S. 409. I. P. Code was allowed to stand. 
AIR 1955 NUC (Hyd) 5923 (DB). 

_S 5 fl) fc) — Scope of — Section 409, Penal 

Code — Not repealed. See Penal Code 
S. 409. 1954 Cr LJ 464: AIR 1954 Hyd 56 (DB). 

_§ 5 ( 4 ) — Procedure — Offence committed 

by public servant — Option of prosecution. 

Where an act or omission constitutes an ot- 
fence both under the Penal Code and under the 
Prevention of Corruption Act, it is not obligatory 
to charge the accused with an olTence under the 
latter Act, and unless an accused is so charged 
under the Prevention of Corruption Act the pro¬ 
cedure laid down under that Act as well as under 
Ss. G and 7 of the Criminal La'v Amendmenl 

Act, 1952, cannot apply. 1954 , c '* wb, m 
(1953) Hvd 573: AIR 1954 Hyd 56 (64) (Pt B) 

(Pr 23) (DB). 
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-S. 5 (4) (as amended by Act 59 of 1952) — 

Applicability to pending proceedings. 

Section 5 (4) is not retrospective in operation 
and does not apply to proceeding* pending when 
the amendment came into force. 55 Punj LR 
.302: 1953 Cri LJ 1632: ILR (1954) Punj 139: AIR 
1953 Punj 249 (249, 250) (Prs 2a. 6) (DB|. 

-S. 5 (!) (c) — Provisions of S. 409, Penal 

Code, concerning public servants arc repealed bv 
S. 5 (1) (c) — Pena! Code (I860), S. 409. 

As long as S. 5 of Ac t 2 o! 1947 remains in 
force the provisions of 8. 409, Penn) Code, so far 
as Ihev concern offences by public servants arc 
pro (onto repealed bv S. 5 (1) to of Act 2 ul 
1947. 

In view of changes introduced bv Act 2 of 
1947, particularly regarding the nt^osilv lor pre¬ 
vious sanction of the appropriate authority for 
prosecution, the right of the accused to give evi. 
deuce as a witness and the change of sentence, 
it is not open to the authorities concerned, when 
a public servant is accused of committing an of¬ 
fence which would be punishable either under 
S. 409. Penal Code, or S. 5 (1) (cl of the Act. 
to choose which of these two sections the offen¬ 
der should be prosecuted under, and. bv choos¬ 
ing to proceed under S. 409. Penal Code, to dis- 
pense with the necessity for any previous sane- 
lion in the case of a public servant removable 
ironi office bv an authority subordinate to the 
Provincial or Central Govt, and also to deny him 
the privilege ol giving evidence on oath as a com¬ 
petent witness on his own behalf. 1952 Crl LJ 
316: 53 Pun LR 198: ILR (1954) Punj 35: AIR 
1952 Punj 89 (92, 93) (Pt A) (Prs 5, 7) (DB). 

[Overruled in AIR 1957 SC 458.] 

-S. 5 (1) (c) — Scope — Section 409, Penal 
Code — Not repealed. See Penal Code (I860), 
S. 409. 65 Cri LJ 1440: AIR 1954 RnJ 211 (DB). 

S. 5 ( 1 ) (c) — Scope — Prosecution under 
Section 409 instead of S. 5 (1) (c) of Act 2 of 
*94/ is maintainable. See Penal Code (1860), Sec- 
hon 409. 65 Crl LJ 1446: AIR 1954 Raj 211 

(OB), 

T S. 5 (4) — Where criminal breach of trust 
charged amounts to an offence under S. 409, 

in«V m C as a,so un(,cr S. 5 (1) (c) of Act 2 of 
1917 the accused is liable to be prosecuted either 
under Penal Code or under Act 2 of 1947. See 

S5K 1 Code (I860), S. 409. AIR 1955 NUC (Sau) 
®70o (DB), 

15. Acceptance of bribe — Proof of. 

S. 5 f2) — Proof of offence — Recovery of 
fnonev from accused is an important link in 
? r °n ,n £ , casc in Prosecutions under S. 161, 
J: P - £ odc flnd s - 5 (2) of Prevention of Corrup- 
uon Act and if the recovery becomes doubtful 
uo conviction can be maintained — Effect of 

AtR Ifi ‘ 61 - 1958 Crt U 

~ f videnc ?. Acl f»872), S. 133, S. 114. 

ri' ir Accomplice, who is - Bribery cases 
— tharce of conspiracy and bribery aeninsl 
;2}’ av s " van,s allottinc wagons and booking 

aeSs 7!!7l r -l, n ' . nRen,s and commission 
J!h V n ?- . bnbes *° secure advantage over 
others who did not pay must be treated as nc- 
complices — Evidence of such witnesses must 
he corroborated by independent evidence — 
fen 5 1 r ? o extciU of corroboration - 

Evlde ““ “ 

(2 iiT ta D S n r- 5fcS2S? * 

corroboration - Duly of Court - Evidence - 
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Appreciation — Credibility — Trap witness — 
Evidence Act (1872), S. 3 — Appreciation — Cre. 
dibility — Trap witness. 

The trap witnesses who are members >>f the 
niiding party may be treated as partisan wit¬ 
nesses but as regards partisan witness there is 
nu rule of law that their evidence cannot be ac¬ 
cepted in the absence of independent corrobora¬ 
tion in material particulars. There cannot be 
such a rule of law when even the evidence of 
an accomplice is not bv law required to be cor¬ 
roborated. It is only as a rule oi prudence that 
the evidence of an accomplice is required to be 
corroborated. The object ol corroboration is lo 
produce mental satisfaction in the mind ol the 
i.ouit Ilial the accomplice is a witness ol truth. 
The rulings go lo show that in a trial bv jury 
if the Judge draws the attention-of the jury lo 
this rule ol prudence in respect ol the evidence 
oi an accomplice and cautions it and the iury 
thereafter accepts the evidence of the accomplice 
as sufficient, a conviction based on such a verdict 
cannot be said to be wrong. Therefore, the true 
position is that a decoy need not be corroborat¬ 
ed but the weight to be attached to his evidence 
will depend on his character, his standing, his 
position, the circumstances under which he be¬ 
came a dccov and bow lie lias fared in the 
witness box. The considerations in the light of 
which bis evidence is to be tested will naturally 
vary from case to case. AIR 1964 SC 1702; AIR 
1958 SC 500, discussed and relied on. Case Law 
Ref. (1905) 6 GuJ LR 958. 

-S. 5 (2) — Penal Code. S. 161 — Bribery — 

Proof of acceptance of currency notes bv ac¬ 
cused — Use of Anthracene powder and ultra* 
violet rays by police for detecting crime — Duty 
of prosecution and nature of expert evidence re¬ 
quired indicated. See Penal Code (1860). Sec¬ 
tion 161. 1960 Crl LJ 1207: AIR 1960 GuJ 7 

(DB). 

•-S. 5 — Bribe-giver — Not an accomplice 

— Evidence of — Corroboration if considered 

necessary a less strict standard may be applied 
than in the casc of accomplices — In the inst¬ 
ant ease corroboration was found necessary. See 
Evidence Act (1872), S. 114. 1001 (I) Cri LJ 

605: AIR 1901 Her 99 (FB). 

S. 5 (2) — Evidence — Decoy witness — 
There should be independent corroboration of 
his statement — (Penal Code (1860), S. 1611 — 
(Evidence Act, Ss. 133 and 114). AIR 1955 NUC 
(Mndh Bha) 3044. 

—“S. 5 (1) (a) — Evidence of bribe-giver — 
Reliance on, for purpose of demand of bribe — 
(Evidence Act, (1872), S. 133). 

If the evidence of a person, who on his own 
snowing may be taken to be an accomplice, can¬ 
not be relied upon for the purpose of payment 
of a bribe, it would be equally unsafe to relv on 
it even for the purpose of the demand of the 
bribe, because, the two really go together so far 

IlR h no^ C r CC . ^ 0n ^ ncd * 1952 Crl U *533: 

(P? H) (Pr M) JdB) ”* 19K ° r '”" 289 (3991 

— S. 5 Evidence — Testimony of executive 

— Voluo 6 Pn f p‘ clp ? tl " e . ln / ,r «P I" bribery case 
Aalue — (Penal Code (I860), S. 461). 

^ I ^. PCP ^’ Judicin . 1 Magistrate has been senarat- 

Uon nndt e nK C , UHvC , MaRis,ra,e si " ce 
n AIR d lBM w '? S of ,he s «P«-eme Court 

Magistrate participating in a trap in a bribed 

SCJ 38? n nur C /m 1954 SC 322:1954 

SCJ 362. DistmR. 1056 Cr 1J 1387: ILR (49M) 
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Pepsi! 223: AIR 1955 Pepsu 156 (158) (Pi B) 
(Pr 8). 

S. 5 — Prosecution witnesses deposing to 
events prior to the arrest of accused for accept¬ 
ing bribe — Evidence cannot be rejected on Use 
giound that it consisted of statements made in 
the course ot investigation. See Criminal P. C. 
(1898), S. 162. (1964 ) 66 Pun LR 877. 

S. 5 (2) and (3) — Habitual corruption — 
Proof — Evidence of corruption prior to Act — 
Value of. 

W here there is no evidence of anv improper 
acquisitions after the Act came into force, pre¬ 
vious acquisitions cannot be relied on as raising 
a presumption of habitual corruption during tho 
Period (regarding which the charge can legally 
be brought) after the commencement of the Act, 
though possibly, if habitual corruption is proved 
on the basis of S. 5 (3) regarding the period 
alter the Act came into force, evidence of previous 
corruption might be regarded as furnishing some 
corroboration. Criminal Rcvn. No. 60 -L) of 1956. 
dated 26.3-57 IPunj.), Disting. (1961) 63 Pun| 
LR 321: 1961 (2) Cri LJ 268 (270, 271) (Pi B) 
(Pr 16). 

-S. 5 ( 2 ) — Every case of bribery in which 

deeovs are used must be decided on its peculiar 
fads and no general principles as to corrobora¬ 
tion can bo laid down. Informers, that is per¬ 
sons. who have joined in. or even provoked, the 
crime as police spies have not been regarded ns 
accomplices. See Evidence Act (1872), S. 133. 
52 Cri LJ 944: AIR 1951 PunJ 424. 

-S. 5 (2) — Accomplice's evidence — Rules 

of law and practice — Person compelled to give 
bribe stands on a higher footing as regards his 
credibility than a person giving a bribe volun¬ 
tarily and a slight corroboration would be suffi- 
cient to render his evidence credible. See Evi¬ 
dence Act (1872), S. 133. AIR 1955 NUC (Sau) 
955 (DB). 

16. Sentence. 

©-S. 5 (2) — Minimum sentence is of one 

year’s imprisonment. 

Under S. 5 (2) the minimum sentence has to 
be one vear's imprisonment subject to the proviso 
that the Court may, lor special reasons to he re¬ 
corded in writing, impose a sentence of impri¬ 
sonment of less than one vear. Saiinn Singh v. 
State of Punjab, 1964 Mad WN 207: (1964) 4 
SCR 630: 1964 Cur U (SC) 37: 1964 SCD 874: 
1964 (1) Cri U 310: AIR 1964 SC 464 (472) 
(PI J) (Pr 36). 

©-S. 5 — Sentence — Accused not con¬ 

verting insney of Municipal Board to his own 
use but using same for advances to officers of 
Board — Sentence already undergone held suffi¬ 
cient. 

It was the duty of the accused as the cashiei 
of the Municipal Hoard to deposit the cash in 
treasury when the amount exceeded Rs. 4000 
but he failed to do so. 

Held, that there was force in the contention 
on behalf of the accused that he was more sin¬ 
ned against than sinning and that the misappro¬ 
priation took place because he had to oblige 
these officers and servants of the Board or other¬ 
wise incur their displeasure which he could 
hardly do. Ordinarily the Supreme Court does not 
interfere in the matter of sentence in appeals 
under Art. 130; but in the circumstances disclos- 
cd in the present appeals when the officers and 
servants of the Board including the highest offi¬ 
cer were behaving as if the moneys ot the Board 
were their private property and the misappro- 
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priation took place mainly because the accused 
was obliging these officers and servants of the 
Board, the sentence already undergone by the 
accused would meet the ends of justice. Munna- 
lal v. State of Uttar Pradesh, 1964 SCD 21: 
(1964) 3 SCR 88 : ILR (1963) 2 All 916: 1964 ( 2) 
SCJ 307: 1964 Mad LJ (Cr) 491: 1964 (11 Cri 
LJ 11 : AIR 1964 SC 28 (32) (Pt D) (Pr 10 J. 

®-S. 5 (2) — Sentence of 1 year’s imprison¬ 

ment for corruption by a public servant cannot 
be considered as unduly severe. Din Daval 
Sharma v. State of U. P., (1959) Supp (2) SCR 
776: 1959 All LJ 470: 1959 All Cri R 319: 1959 
SCJ 922: 1959 All \VR (HC) 403: 1959 Mad U 
(Cri) 599: 1959 Cri LJ 1120: AIR 1959 SC 831 
(833) (Pt C) (Pr 6 ). 


®-S. 5 — Penal Code (1860), S. 161 — Ac- 

ceptance of bribe — In a case which is not one 
of laying a trap in the usual way, for a man 
who was demanding bribe hut of deliberately 
tempting a man to his undoing after his sugges¬ 
tion about breaking the law had been finally 
and conclusively rejected, and where the circum¬ 
stances were such that raised a doubt, the ac¬ 
cused was acquitted. See Penal Code (1860), 
S. 161. AIR 1950 SC 643. 

©-S. 5 (1) (d) — Sentence — Trap laid for 

acted ion of offence — If Justifies lenient sen 
tenee — (Penal Code (1800), S. 161). 

It cannot he laid down as an absolute rule 
that the laying of traps must be prohibited on 
the ground that by so doing an invitation is held 
out for the commission of offences. The detec¬ 
tion of crime may become difficult if intending 
offenders, especially in cases of corruption, are 
not furnished opportunities for display of their 
inclinations and activities. Where matters go 
further and the police authorities themselves 
supply the money to bo given as a bribe, severe 
condemnation of the method is merited. Bui 
whatever the ethics ot the question might be, 
there is no warrant for the view that the offences 
committed in the course of traps are less grave 
and call only for lenient or nominal sentences. 
Ram Krishan v. State of Delhi, 1956 Mad WN 
480: 1956 SCA 577: (1957) 1 Lab LJ 4: 69 Mad 
LW 1002: 1956 SCR 182: 1956 SCC 247: 1956 All 
WR (Sup) 95: (1956) 2 Mad LJ (SC) 4: 1950 
512: 1956 Cri LJ 837: 1956 SCJ 432: 
Punj 1163: AIR I95G SC 470 (479) 

m. 

5 — Sentence — Embezzlement and for- 
public servant — Prosecution under Scc- 


Andlira LT 
ILR (1956) 
(PI D) (Pr 

9-S. 

gerv bv 


lions 409 and 467 -of I. P Code — Sentence ot 
7 years and 4 years for respective olTence re- 
duced to 3 years in each case taking into con¬ 
sideration the fact that if he had been prosecut¬ 
ed under Act 2 of 1947 the mnximnm sentence 
could have been only 7 vears Sec Penal Coile 
(1S60). S. 409. 1954 Cri I.J 1797: AIR 19n4 SC 

715. 

-S. 5 — Offence punishable both under this 

Act and Penal Code - Accused can be proceed¬ 
ed either under I. P. Code or under this Act - 
Prosecution under Penal Code sections — Con¬ 
viction and sentence should he on y undev Penal 
Podo section — Criminal P. C. (Io9o). 8 . -•>/. .un 
1905 \n 230, Overruled. 1952 Cri LJ 236: AIR 
35 (37) (Pt Bi (Prs 11, 15) (DB). 

(2) — Sentence — Nature of punlsh- 



5 (2) of the Prevention of Corruption 
Act in fact makes the sentence under Ss. 101 and 
1G5. Penal Code more severe and the sentence 
lor an olTence under S. o ill ici is madei les 
severe bv prescribing a punishment extending to 



PREVENTION OF CORRUPTION ACT (1947), S. 5, Note 16 


745 


seven years or with fine or with both. 1954 Crl 
LJ 464: ILR (1953) Hyd 573: AIR 1954 Hyd 50 
(59) (Pt E) (Pr 8 ) (DB). 

-S. 5 (2) — Penal Code (1860), S. 409 — Of¬ 
fences of breach of trust and criminal miscon¬ 
duct proved — Sentence — Discretion of Court 

— Interference by High Court. 

Breach of trust and criminal misconduct bv a 
puhli'* servant are certainly serious offences cal¬ 
ling for a deterrent sentence but the question of 
sentence is a matter ol discretion and when that 
discretion has been exercised bv the trial Judge, 
the High Court would rarelv interfere even if 
it were of opinion that, had the case been tried 
by ilsel; it would have imposed a heavier sen 
tence than that imposed bv the Trial Court, and, 
particularly so. in a case where the Stale has not 
chosen to applv for enhancement of the sentence. 
1962 Kcr U 881: ILR (1962) 2 Ker 362: (1962) 
2 Lab LJ 301: 1962 Ker LT 690: 1963 (1) Crl U 
673 (684) (PI M) (Pr 74) (Kerala) (DB). 

-S. 5 (2) — Penal Code (I860). S. 409 — Of¬ 
fences of breach of trust and criminal miscon¬ 
duct proved — Sentence — Discretion of Court 

— Interference by High Court. 

Breach ol trust and criminal misconduct by a 
public servant are certainlv serious offences cal¬ 
ling for a deterrent sentence but the question of 
sentence is a matter of discretion and when that 
discretion has been exercised bv the trial Judge, 
the High Court would rarelv interfere even if 
it were of opinion that, had the case been tried 
by itself it would have imposed a heavier sen¬ 
tence than that imposed bv the trial Court and. 
particularly so. in a case where the State has not 
chosen to apply for enhancement of the sen- 
tence. 1962 Kcr LT 690: 1962 Ker LJ 881: (1962) 
2 Lab U 301: ILR (10621 2 Kcr 362. 

S. 5 (1) and (2) — OfTence under — Sepa. 
rate sentences under S. 5 |2i of Prevention ot 
Corruption Act and S. 1G1. Penal Code are not 
legal as there is only one offence under two 
1959 Mad WN 441: 1959 Mad U 

2 Mad U 14,: 1900 Crl LJ 92: 
AIR 1960 Mad 27 (32) (Pt B) (Pr 20). 

T S# 5 T, Punishment — Infliction of lenient 

: J t( ^ b ^ r ° |1 “ l Arn m }ffuri 

m E.T'r :ir S; A "> m ' « W 

• ® ~ Sentence — Minimum sentence 

imnml ' C ? r unlcss ,here are special reasons, for 
imposing lesser sentence. 1001 BUR 633: 1901 

fl) Crl U 544 (549) (Pi E) (Pr 29) (Pat) (DB). 

6 , Sentence — Sentence should be 

consistent with enormity of offence — Loss ot 
post and anguish of long trial cannot be mitigat- 
mg circumstances. AIR 1955 NIC (Pun)) 4021 . 

S. 5 ( 2 ) — Sentence — Same act construi¬ 
ng offence under S. 161. I. p. Code and S 5 
12 ). Prevention of Corruption Act, 1949 _ 

fc'Lr-'ri U " der c “ h illesal 

s-ais 

WL'SU,* ,9H Crt u S 

r,T S - ® f 2 >, — Sentence — Fine of Rs ■>00 for 

3 ° 8 ° wsst 

r 1954 Sau 62 (64) n*l F) 

17. Evidence recorded by predecessor - Con- 
fiction by successor, If fecal. 

See Criminal P. C. (1898), S. 350. 


18. Charge under S. 5 (1) (a) — PresumptlOD 
under S. 4. 

See Prevention of Corruption Act 
(1947). Section 4. 

SECTION 5 A 

SYNOPSIS 

l Prevention of Corruption Act 
(19471, S. a-A.) 

1. Scope and applicability. 

2. TLLs Act and C. P. and Berar Special Pulice 

Establishment Act (17 of 1947). 

3. ‘Police officer'. 

4. Compliance with the section. 

5. Non-compliance with section — Effect. 

6 . Permission of Magistrate for investigation. 

7. Nature of offence. 

8 . Objection to the permission of Magistrate. 

1. Scope and applicability. 

• 7 —S. 5-A — Object in enacting S. 5-A. 

Section 5-A of the Prevention of Corruption 
Act. 1947 i< enacted for preventing harassment to 
a Government servant and with this object in 
view investigation, except with the previous per- 
mission of a Magistrate, is not permitted to be 
made by an officer below the rank of n Deputy 
Superintendent of Police. The said statutory 
safeguards must be strictly complied with, for 
thev were conceived in public interest and 
were provided as a guarantee against irivolous 
and vexatious prosecution. 1959 MU (Cri 571: 
1959 SCJ SIS: (1959l 2 An WH (SC) 105: ,1959) 

?.V U '?« IW: SC 707. Reiterated. 

Mate of U. P. v. Bhagwant Kishore Joshi. (1904) 

3 4.. S S R , 7t: 1903 AI1 U ^2: 1963 SCD S 03 - 1963 
All Cr R 447: 1963 All \VR (HC) 749: 1964 (1) Cr 
LJ 140: 1964 (1) Lab LJ 60: ILR (1963 ) 2 411 
900: AIR 1964 SC 221 (225) (Pt B) (Pr 10). 

• S. 5-A (os amended by Act 59 ol 1952) 
— Sections 3, Proviso and 5 (4) prior to amend¬ 
ment) — If mandatory — Effect of violation. 

Section 5 (4) and proviso to Section 3 of the 
Prevention of Corruption Act as it stood prior 
to its amendment by Act 59 of 1952 and the 
f°' re . sp # or ! din * Section 5-A as inserted bv Amend- 
ng Act ;>9 ot 1952 are mandatory and not direc- 
ory and the investigation conducted in violation 
thereof bears the stamp of illegality. 

According to the scheme of the Cr. P Code 

■rW ,0n ,S . n Preliminary to ’an no- 

cused being put up for trial for a cognizable off- 

thl! \h ln ,he ,i ? ht of the schcme of the Code 
If , SC K ° Pe , 0 L a P r °vision like Section 5 (4) 
forego* th b L r ! be l ud *ed. Having regard therc- 
nf J C P 7 C . n J pl0 ^ ,an ^* sl W of sub-sec. (4) 
of Section 5 of the Act as well as to the policy 

tha P t ar th n o ,y ? derIy ! n « il > » is reasonably "dear 

Ihjl the said provision must be taken to he 
mandatory and not merely directory. 

l here is, however, no reason to think that the 
policy comprehends within its scope only some 

h?v^r°^ * leps invo,v ed in the processor 

Arf l0n ‘. 1 is lo be borne in mind that the 
Act creates two new rules of evidence one under 

Section 4 and the other under Section 5 /•*» of 
an exceptional nature and contrary lo the accept- 
cd canons of criminal jurisprudence 

rtsaa <*■ 

Ot Section la6 is a provision empowering an 'offL 
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al in c J iar 2 e of a police station to investigate a 
cognizable case without the order of a Magis- 
jr.iic and delimiting his power to the investiga¬ 
tion ol *uch cases within a certain local jurisdic¬ 
tion. I• is the violation of this provision that is 
cured under sub-section ( 2 ). Obviously sub-sec. 
,lon - ol Section 156 cannot cure the violation 
anv other specific statutory provision prohibit¬ 
ing investigation by an ollicer of a lower rank 
tlian a Deputy Superintendent of Police unless 
speci! ically authorised. But apart from the im¬ 
plication of the language of Section 156 (2), it 
is not permissible to read the emphatic negative 
language of sub-section (4) of Section 5 of the 
Act or of the proviso to Section 3 of the Act, as 
being merely in the nature of an amendment of 
or a proviso to sub section (1) of Section 156. Cr. 
P. Code. II. N. Rishbud v. State of Delhi. 1935 
Mad \VN 232: (1955) 1 SCR 1150: 1955 Cr LJ 
526: ILR (1955) Punj 135: 1955 Andhra \VR (SC) 
173: 1955 SCA 238: 57 Punj LR 235: 1955 SCJ 
283: (1935) 1 MLJ (SC) 173: AIR 1955 SC 196 
(200, 202. 203) (Pt A) (Prs 5, G, 7, 8). 

-Ss. 5-A and 6 — Sanction for investigation 

— \ aJldity — Demand and acceptance on dif¬ 
ferent dates — Sanction obtained after demand 

— Investigation — Validity — Subsequent trial 

— Legality — Criminal P. C. (1898), Sections 136 
(2), 190, 520 and 537 — Penal Code (I860), Sec- 
lion 161 . 

A sanction for investigation for an olTence 
under Section 161. Penal Code issued immediate¬ 
ly after a demand has been made does not 
become an anticipatory sanction even if the pay¬ 
ment in pursuance ol such demand is made on 
•different date. One reason is that although under 
Section 161, Penal Code a demand as bv itself 
is made an olTence, where that demand has been 
•^ITectively carried out by compelling payment and 
-acceptance of money the whole series of transac¬ 
tions forms one olTence, demand being Ihe begin¬ 
ning and acceptance the end. The words of Sec- 
'tion 161. Penal Code and Section 5-A, Prevention 
•ol Corruption Act are wide enough to include 
investigation into an intended offence or offence 
imminently likely to take place*. 

Even assuming that such sanction is anticipa¬ 
tory there being nothing in the Prevention of 
'Corruption Act which makes Section 156 (2) and 
Sections 529 and 537 of the Criminal P. C. inap¬ 
plicable. the subsequent entertainment of the com¬ 
plaint and the ultimate trial of the accused can¬ 
not be affected unless the accused is able to 
show that prejudice has been caused to him bc- 
<ause of such illegal investigation. AIR 1955 
SC 196, Foil. ; AIR 1955 Sau 42, Dissented from; 
AIR 1949 All 483 (FB), Dist. 64 Bom LR 274: 
19G2 Nag LJ 343: 1962 (2) Crl U 598: ILR 

41962) Bom 483: AIR 1962 Bom 263 (205 to 267) 
(Pt B) (Prs 7, 8, 11) (DB). 

2. This Act and C. P. and Berar Special 
Police Establishment Act 
(17 of 1947). 

-S. 5-A — C. P. and Berar Special Police 

Establishment Act (17 of 1947), Section 3 — Noti¬ 
fication under — Jurisdiction of Criminal Courts 

— Effect of Section 5-A of Prevention ol Corrup¬ 

tion Act — Provisions of Section 5-A not overrid¬ 
den by C. P. and Berar Act 17 of 1947. See 
Criminal P. C. (1898), Section 5. 1961 Jab LJ 

1280. 

3. ‘Police Officer’. 

-S. 5*a — Offences mentioned in Section 5-A 

of Prevention of Corruption Act (194/) Investi¬ 
gation by P. S. Inspector of Anti-Corruption 


Department even after obtaining sanction under 
Section 5-A, Prevention of Corruption Act is il- 
legal. See Criminal P. C. (1898), Section 156. 

1962 (1) Cr LJ 142 (Guj). 


4. Compliance with the section. 


—-Ss. 5-A, 5 (1) (d), 5 (2) and 6 (1) — Charge 
under Section 5 (2) read with Section 5 (1) (d) 
and Section 161, Penal Code — Investigation 
made by Circle Inspector of Special Police Esta¬ 
blishment — Legality — Officer who laid the trap 
— Power to investigate into offence — Circle Ins¬ 
pector of Special Police Establishment — If 
Station Officer — Police Establishment Act (25 
of 1946). Section 3 (2) — Circle Inspector Is 
Station Officer. 


The Circle Inspector who investigated the 
matter belongs to Ihe Special Police Establish¬ 
ment which is governed by the Police Establish¬ 
ment Act (25 of 19461 . In such a case an Officer 
not below the rank of Inspector of Police of the 
Delhi Special Police Establishment authorised by 
the Inspector General of Police of that Establish¬ 
ment can investigate into these offences as provid¬ 
ed lor under Section 5-A of the Prevention of 
Corruption Act. The Notification published in the 
Gazette made the necessary authorization under 
Section 3 of the said Act. The investigation by 
the Officer is governed by the Proviso to Sec. 
tion 5-A of the Corruption Act. The only condi¬ 
tion in such a case of investigation is that the 
investigating officer should have sent a report of 
the investigation to a Magistrate of the First 
Class. The laying of a trap or the apprehension 
of a person while committing an offence cannot 
preclude or prevent the same Officer from investi¬ 
gating the offence. From Section 3 (2) of the 
Police Establishment Act, it can be found that 
the Circle Inspector of the Special Police 
Establishment is also to be taken as a Station 
Officer for certain purposes. (1959) 2 An WR 
317: 1959 MU (Crl) 754. 


|-S. 5-A — Scope — Criminal P. C. (1898), 

Sections 154, 157, 162 — Investigation by Circle 
Inspector and first information by Deputy 
Superintendent of Police — Legality. 

It cannot be said that in view of the mandatory 
provisions of Section 5-A of the Prevention of 
Corruption Act insisting on the investigation of 
he case by an officer not below the rank of a 
Deputy Superintendent of Police, any enquiry that 
s made by a Circle Inspector of Police does not 
have the legal effect of an investigation and as 
such the taking of signed statements during such 
enquiry by him is not hit bv Section 162, Crimi¬ 
nal P. C., which only prohibits the taking of 
such statements during investigations. The Circle 
Inspector acts in violation of Section 16- of ihe 
Criminal P. C. when he takes down the statement 
of the witnesses and gets their signatures thereto. 

Delay in investigation of cognizable cases and 
that of eight months is a serious neg eel.of duty 
which invariably leads to failure of justice. AIK 
1055 sc 196, Relied on. Stale ol Kerala 
Samuel I960 Ke r LT 666: 1960 Her U 821: ILR 
(I960) Her 783: I960 Mad U (Cr) 095:; 1961 (I) 
Cr LJ 605: AIR 1961 Ker 99 (103, 1M) (Pt C) 
(Prs 10, 11) (FB). 

-S. 5-A (os amended in 1952) — Investigation 

by Assistant Superintendent of Police — Legality. 

Rank of Assistant Superintcndenl of Police as 
a Police Officer is just below that of a District 
Superintendent of Police, and definitely abo\ 
the Inspector of Police. His designation as 
Assistant Superintendent does not and will noi 
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by itself make out that he is an officer inferior 
in rank to a Deputy Superintendent. II appears 
Hint an officer holding the rank of Deputy 
Superintendent of Police is designated in some 
jurisdictions as Assistant Superintendent. In the 
absence of anv evidence to support, the conten¬ 
tion that I he rank ol the Assistant Superintendent 
of Police is inferior to that of a Deputy Superin¬ 
tendent, it cannot be said that the investigation 
by him was in violation <>l Section .VA. 1034 Cr 
LJ 1604: 1954 Her LT 455: ILR (19.54) TC 856: 
AIR 19.>4 Trav-Co 492 (404) (Pt B) (Pr 5) (DB). 

5. Non-compliance with section — Effect. 

0 - S. 5-A — Investigation by police — What 

amounts to — Inquiry made by Sub-Inspeclor of 
Police before obtaining permission under Sec¬ 
tion 5-A of Prevention ot Corruption Act, 1947 — 
Such enquiry amounts to investigation 
under Section 4 (1) of Criminal P. C. — Irregula¬ 
rity if any held did nut prejudice accused ami was 
curable — In the instant case there was further 
detailed investigation after obtaining sanction 
under S. 5-A of Act 2 of 1947. See Criminal P. C. 
(1898), Section 150. 1904 (1) Cr. LJ 140: AIR 

1964 SC 221. 

•-S. 5-A — Provision is mandatory — Inves¬ 

tigation In violation of the provision is illegal — 
Trial Is however not vitiated in absence of mis¬ 
carriage of justice. 

Originally the entire investigation was done by 
sub-inspector of police and thereafter the case 
under Sections 409/406 of the Penal Code was 
instituted against the accused, and other persons. 
That case was however later withdrawn and it was 
thereafter that sanction was granted for the pro¬ 
secution of the accused under Section 5 (2) of 
the Prevention of Corruption Act and investiga¬ 
tion was made as required by Section 5-A. But 
this investigation merely consisted of this that 
duly authorised investigating officer went through 
the papers of the earlier investigation made by 
the sub-inspector and decided to file four prose¬ 
cutions on the basis of the earlier investigation: 


Held, that though the letter of S. 5-A of the 
Act was complied with, its spirit was not, for ir 
reality there was no investigation by the officei 
authorised under that section, and the real invest! 
Ration was by a sub-inspector of police who wn: 
never authorised. Section 5-A is mandatory anc 
not directory and an investigation conducted ir 
violation thereof is illegal. Even if howevci 
there was irregularity in the investigation anc 
Section 5-A was not complied with in substance 
the trials could not be held to be illegal unlesj 
it was shown that miscarriage of justice had beer 
caused on account of the illegal investigation 
There was no miscarriage of justice in these case: 
at nil due to the irregular investigation. As i 
matter of fact on the alternative case put fonvarc 
by the accused the substance of the prosecu 
tion case was practically admitted by him mu 
he merely pleaded certain mitigating circum 
stances. No objection was taken at the trin 
when it began and it was allowed to come to nr 
end. AIR 1955 SC 196, Rel. on; AIR 1959 SC 
707, Distinguished. Munnalnl v. State of Uttai 
Pradesh. (1964) 3 SCR 88: 1964 SCD 21: ILF 
(1903) 2 All 916: (1904) 2 SCJ 307: 1964 Mad LJ 
(Cr) 491: 1964 (1) Cr LJ 11: AIR 1904 SC 28 (31 
(Pi A) (Pr 7). 

#-S. 5-A, Proviso — Non-compliance with — 

Investigation Is illegal — Illegality however doei 
not affect result of trial In absence of miscarrlagt 
of justice. 


Where the two conditions laid clown in 
I tie proviso to Section 5-A have not been com¬ 
plied with by the Inspector of Police conducting 
the investigation, the investigation is illegal, but 
the illegality rommitled in the course ol the in- 
vestigalinn does not affect the competence and 
jurisdiction ot the Court lor trial and where 
iugniz.iiiee of the cum- has in lad been taken 
and ttie case has proceeded to termination, the 
invalidity of the preceding investigation docs not 
vitiate the result unless miscarriage of justice has 
hoen caused therehv. AIR 1955 S(. I9t’>, Rel. °n. 
Major E. (i. Barsay v. Slate "1 Bombay, (1962) 
I SCA 106: (1952) I SCJ 231: 1962 Mad LJ (Crl) 
153: (1962) 2 SCR 195: 1961 (2) Cr U 828: AIR 
1961 SC 1762 (1777) (Pt (i) (Pr 28). 

•-S. 5-A — Criminal P. C. % S. 4 (11 (I) — 

Investigation — Steps involved slated — Held, on 
lads that the Police Officer had started investiga¬ 
tion bet ore he obtained permission of the .Magis¬ 
trate under S. 5-A and has thus contravened its 
provisions. Fresh investigation by D. S. P. was 
directed. See Criminal P. C. (1898). Section 4 111* 
1959 Cri U 920: AIR 1959 SC 707. 


9-Ss. 5-A, 5 (4) (prior to Amendment Act 

59 of 1952) — Non-compiiance — Effect — 
Jurisdiction of Special Magistrate to try — By 
virtue of Section 5 (4) ol the Act 2 ol 1947 as 
it stood prior to amendment in 1952 no Police 
Officer below the rank of Deputy Superintendent 
of police could investigate any offence punishable 
under Section 5 (2) without an order of a lirst 
class Magistrate — Investigation without the 
permission of the Magistrate — Held, the defect 
in investigation could not take away the jurisdic¬ 
tion of the Special Magistrate under Section 7 of 
Act 2 of 1947 to try the case. Sec Prevention 
of Corruption Act (1947), Section 7. 1957 Cr| LJ 
892: AIR 1957 SC 592. 

#-S. 5-A — Criminal Law Amendment Act* 

1952, Section 7 — Non-compliance with Section 5 
(4) (prior to the amendment by Act 59 of 1952) 
— Jurisdiction of Special Magistrate to try. 

Obiter — Even though the provisions of sub¬ 
section (4) of Section 5 of the Prevention of Cor¬ 
ruption Act to the effect that no police officer 
below the rank of Deputy Superintendent of 
Police shall investigate any offence punishable 
under sub section (2) of Section 5 without an 
order of a 1st Class Magistrate, had not been 
complied with, the defect in the investigation 
would not take away the jurisdiction of the Spe. 
cial Magistrate under Section 7 to try the case. 
Slate of Madhya Pradesh v. Vireshwarrao Agni- 
hotri, 1958 Pat LR (SC) 17: 1957 MPC 388: 1957 
BUR 370: 1957 Cr U 892: (1957) Mad U (Cr) 
482: 1957 All U 567: 1957 Jab U 801: 1957 All 
WR (HC) 488: 1957 MPU 649: (1957) SCJ 519: 
(1957) Nag U 503: 1957 SCC 317: AIR 1957 SC 
592 (592, 593) (Pt D) (Prs 2, 4). 

-S. 5-A — Section 5 (4) (prior to the Amend* 

men! by Act 59 of 1952) — Investigation by 
officer bclo w Deputy Superintendent of Police — 
Effect — Criminal P. C. (1898), Section 156. 

No doubt sub-section (4) of Section 5 opens 
with the words “notwithstanding anything con- 
tamed in the Code of Criminal Procedure" but 
that exception is designed to overcome the provi- 
° f Section 150 (1) Criminal P. C. which 
permits all cognizable offences to be investigated 
by an officer-in-chnrge of a police station. Tho 
wor'h however do not go any further because 
Act „ of 194/ does not lay down any rules gov- 

™ d lhe ^les contained in 
irn C ;°^ de 9 nmma Procedure continue to gov¬ 
ern investigations even in cases under the Act, 
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Thus the investigation by an otTirer below the 
rank ol Deputy Superintendent of Police, however 
undesirable, is a mere irregularity and not an 
illegality vitiating the investigation and the com¬ 
plaint based upon it: 1951 Cr l.J 197. Rel. on. 
1951 All \YR (HC) 49,3: 1951 All Cri R 120: 1952 
tri L.l 292: AIR 1952 AU 122 (124) (Pt C) (Pr >1). 

—S. 5-A — Criminal P. C„ Sections 154 and 
1()2 — First information report about offence 
under Section 5 (1) (a). Prevention of Corrup¬ 
tion Act — Commencement of investigation with- 
out registration ot F. I. H. and permission of 
Magistrate under Section 5-A of Act 2 ol 1947 — 
Statements recorded are hit by Section 162 Crimi¬ 
nal P. C. — ElTect of subsequent registration of 
F. I. R. and permission of Magistrate under Sec¬ 
tion 5-A would not alTect the question. See Cri¬ 
minal P. C. (1898), Section 154. 1961 (1) Cri 

LJ 33: AIR 1961 Andli Pra 3. 

-S. 5-A — Special Judge — Powers of. to take 

cognizance of olfences specified in Section 6 — 
W ide and unlimited — Investigation carried out 
by police officer in violation of Section 5-A, Pre¬ 
vention of Corruption Act — Cognizance taken by 
Special Judge on charge sheet submitted bv such 
police officer — No illegality — Power of Special 
Judge to direct re-investigation — Effect of re- 
invesligation. See Criminal Law Amendment Act 
(1952), Section 8 (1). 1962 (2) Cr U 326: AIR 
1962 Bom 205 (DB). 

-S. 5-A — Irregidarilics in investigation — 

Order contemplated by Section 5-A not on record 
— Effect — (Criminal P. C. (1898), Section 156). 

An illegality committed in the course of inves¬ 
tigation does not affect the competence and the 
jurisdiction of the Court for trial. Where the 
cognizance of the case had in fact been taken 
and the case had proceeded to termination, the 
invalidity ol the precedent investigation does not 
vitiate the result, unless miscarriage of justice had 
been caused thereby. AIR 1955 SC 196, Foil. 58 
Bom LR 90: 1955 Cr LJ 585: ILR (1956) Bom 343: 
AIR 1956 Bom 287 (297) (PI G) (Pr 17) (DB). 

®-S. 5-A — Police Officer below rank of 

D. S. P. investigating offence under Scclion 120-B 
read with Section 420, Penal Code and Section 5 
(2), Prevention of Corruption Act without com¬ 
plying with Section 5-A — This does not vitiate 
entire proceedings. 

When a Police Officer below the rank of a 
Deputy Superintendent of Police investigates an 
offence under Section 120-B, read with Sec¬ 
tion 420, Penal Code and Section 5 (2), Preven¬ 
tion ol Corruption Act of 1947 without complying 
with the provisions of Section 5 (4) (now Sec¬ 
tion 5-A) of the latter Act such failure would not 
vitiate the entire proceedings in Court based on 
the charge-sheet submitted by the Investigating 
Officer. Hence, the case of ‘AIR 1953 Cal 226’ 
in so far as it decided that the entire proceedings 
in Court would be vitiated in such circumstances, 
was not rightly decided. It does not, however, 
follow that the invalidity of the investigation is 
to be completely ignored by the Court during 
trial. 

When the breach of such a mandatory provi¬ 
sion is brought to the knowledge of the Court 
at a sufficiently early stage, the Court while not 
declining cognizance, will have to take the neces¬ 
sary steps to get the illegality cured and the 
defect rectified, by ordering such reinvestigation 
as the circumstances of an individual case may 
call lor. 

The stage contemplated is a stage when Ques¬ 
tion of taking or declining cognizance is still 
relevant. AIR 1955 SC 196, Foil.; AIR 1953 Cal 
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226. Overruled. Debi Prasanna v. The State. 
1956 Cr LJ 396: ILR (1957) 2 Cal 993: AIR 1956 
Cal 56 (56, 57) (Prs 1 to 6 ) (FB). 

• S. 5-A — Scope — Investigation bv officer 
of rank below Deputy Superintendent of Police — 
Investigation is hit by Section 162, Crimi¬ 
nal P. C. and is not legal — Statements of 
witnesses taken down and signatures of deponents 
taken thereto not legal. See Criminal P. C. 
11898), Sections 154, 157, 158 and 162. 1961 (1 1 
Cri LJ 505: AIR 1961 Ker 99 (FB). 

-S. 5-A — Investigation — Effect of illegality 

in — Non-compliance with section — Defect cur¬ 
able under Section 537, Criminal P. C. 

Failure to comply with Jhe mandatory provi¬ 
sions of the section does not necessarily vitiate 
the trial, as the omission of this type falls with¬ 
in the category of curable irregularities undei 
Section 537, Criminal P. C. The invalidity of the 
precedent investigation does not vitiate the result 
unless miscarriage of justice has been caused 
thereby. AIR 1955 SC 196; AIR 1959 SC 831, 
Followed. I960 Ker LJ 1056. 


-S. 5-A — Failure lo obtain permission to In¬ 
vestigate offence under Section 165-A, Penal Code 
— Effect on trial — (Penal Code (I860), Sec¬ 
tion 165-A). 

Where cognizance of an offence under Sec¬ 
tion 165-A, Penal Code, is taken and the trial has 
proceeded to termination the invalidity of the 
investigation, by reason of failure to obtain per¬ 
mission to investigate it, necessary under Sec¬ 
tion 5-A. Prevention of Corruption Act, 1947, will 
not vitiate the result, unless miscarriage of justice 
has been caused thereby. AIR 1955 SC 196; 1955 
SCJ 283; (1955) 1 MLJ (SC) 173, Rel. on. 1958 
Cr LJ 1053: AIR 1958 Manipur 17 (18) (Pt A) 
(Pr G). 


-S. 5-A — Investigation by Inspector of Police 

— If illegal — Duty of Magistrates before grant¬ 
ing permission. 

Section 5-A of the Prevention of Corruption Act 
is a mandatory provision and any investigation 
conducted in violation thereof bears the stamp ol 
illegality. It is no doubt true that in the deci¬ 
sions it is also laid down that contravention of 
Section 5-A is curable under Section 537 of Cri¬ 
minal Procedure Code if no prejudice is caused 
to the accused. Before granting permission under 
Section 5-A the Magistrates should decide two 
pomls, viz. ( 1 ) that the facts placed before them 
justified an investigation into them and ( 2 ) that 
there arc good reasons, such as administrative 
exigencies to permit officers lower in rank than 
those designated in Section 5-A to 
to the complaints made. 1962 Mad LJ ((- r) 4/9. 
1962 (1) Cri U 55 (56) (Pt A) (Pr 5) (Mys) (DB). 

-S. 5-A — Investigation conducted by Officer 

holding post inferior to that of Deputy Superin¬ 
tendent of Police in violation of Section o*A — 
Trial that follows such investigation is not vit.nt- 
cd. AIR 1955 SC 19G, Full. 1901 Mad LJ (Cr) 
092: 1901 (1) Cr U 285: TO Mys LJ3,:ILR 
(I960) Mys .189: AIR 1961 Mys 44 (48) (PI B) 
(Pr 10) (DB). 

_s. 5-A (c) — Non-compliance — If neces¬ 
sarily vitiates trial. 

The failure to comply with the mandatory pro¬ 
visions of Section 5-A (c) would not necessarily 
vitiate a trial as the omission of this type falls 
within the category of curable irregularities. It 
is not right to regard the entire proceedings bas¬ 
ed on the charge-sheet reported by an officer 
who was not competent to investigate to be bad 
if the evidence tendered has been found to be 
rninfluenced by the investir. .^n and independent* 
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|y leads to a particular conclusion. AIR 1951 All 
546, Considered; AIR 1953 Cal 226, Dissent. 1955 
Cr LJ 1201: ILR (1955) Nag 882: AIR 1955 Nag 
294 (206) (PI B) (Pr 12) (DB). 

-S. 5-A — Criminal Law Amendment Acl 

(1952j, Section 8 (1) — Cognizance under — Not 
confined to police report — Ollence under Sec¬ 
tion 5 (2) of Act 2 ol 1947 — No investigation 
bv officers specified in Section 5-A — Cognizance 
taken on complaint by Circle Inspector is valid 
— Prevention of Corruption Act (1947), Sec¬ 
tions 5 (2), 6. 5-A — Criminal P. C. (1898), Sec¬ 
tion 190. See Criminal Law (Amendment) Acl 
(1952), Section 8 (1). 1965 BLJR 485: AIR 1966 
Pal 15 (DB). 

9-S. 5-A (as amended in 1952) — Non-com¬ 

pliance with — Effect — (Criminal P. C. (1898), 
Sections 75, 156, 537). 

Non-compliance with the provisions of Sec¬ 
tion 5-A, Prevention of Corruption Act, in the 
matter of investigation does not bar the trial bas¬ 
ed on the report of a Police-Officer not empower, 
ed by Section 5-A to investigate. Such non-com¬ 
pliance does not vitiate the proceedings based on 
the report of a Police Officer not empowered by 
the section to investigate. Non-compliance with 
the provisions of the section in the matter ol 
investigation is curable within Section 537, Crimi¬ 
nal P. C.; and the arrest of an offender for an 
offence punishable under Sections 161, 165 or 
165-A, Penal Code or Section 5 (2). Prevention 
of Corruption Acl, without warrant does nol 
vitiate the proceedings in the trial. Case-law dis¬ 
cussed. Krishen Kumar v. State, 67 PunJ LR 
206: 1956 Cr LJ 1101: ILR (1955) PunJ 226: AIR 
1955 Pun| 161 (154 to 156) (Pt A) (Prs 20, 36. 49, 
62, 53) (FB). 

•-S. 5-A Criminal P. C., Section 156 ~ 

Irregularities in investigation following under Sec¬ 
tion 159, indicated — Contravention of Sec¬ 
tion 5-A, Prevention of Corruption Act (1947). 
does not fall within Section 156 (2). Sec Crimi¬ 
nal P. C. (1898), Section 156. 1955 Crl U 1101: 
AIR 1955 PunJ 151 (FB). 

-S. 5-A — Section 6 (4) (prior to the Amend¬ 
ment by Act 69 of 1962) — Non-compliance —* 
Effect. 

Where the investigation has not been carried 
out in accordance with the provisions of Section 5 
(4), such investigation is not a mere irregularity 
tailing under Section 156 (2) of the Criminal P. C 
but is an illegality and the entire proceedings 
based on the charge-sheet reported bv the officer 
not competent to investigate must fail. AIR 1953 
Cal^HeL on. AIR 1951 All 546, Dissent, from. 
19o4 Cr LJ 310: 65 PunJ LR 475: ILR (1954) Punl 
682: AIR 1954 PunJ 42 (43, 44) (Prs 2, 3). 

—-S. 5-A -- Section 5 (4) (prior to the Amend, 
racnl by Acl 59 of 1952), 6 - Unauthorised 
Investigation — Effect — Trial — Validity - 
Magistrate's Jurisdiction Is not affected. 

,, J'Yj, P rovis * ons pf Section 5 (4) nre mandatory 

£ V 5 re J n ' hc , nalurc of a direction to the 

a " d , h0URh , - ,he Police 01Ti(; er conducting 

other h npn^ii - mv f csh S a,,on may expose himself to 
other penalties for contravening it, the iurisdic- 

tion of the Court to take cognizance of the offence 
try it cannot be questioned. “ 

thJ h CoiT ” tr ‘ al depends u P° n whether 

i!l!- i-T cognizance of the offence had 

iS'i r 10 u-V 0 and has not hinR to do with 
IloVc n “. ! n Which ,s “ntecedent to the trial and 
does not form part of it. Under the Prevention 

7 nnrp ,rr f P ^ 10n tht juris diction to take cogni- 
Ihe !on f |- nn °F Cnce is conferred on the Court* by 
the sanction to prosecute the accused granted 


under Section 6 (1). If the sanction is a propel 
and valid sanction the Court is invested with 
jurisdiction to take cognizance of the case and 
the fact that the investigation preceding the sanc¬ 
tion was irregular or was conducted bv an officer 
not properly authorised to investigate the 
offence will nol affect the jurisdiction of the 
Court to take cognizance of the offence and alter 
taking cognizance l«» try the accused. AIR 1953 
Cal 226 and AIR 1954 Punj 42, Not followed. 
AIR 1951 All 546 and AIR 1952 All 122, Foil. 8 
Sau LR 266: 1955 Cr U 1520: AIR 1955 Sau 91 
(92) (PI A) (Pr 4) (DB). 

-S. 5-A — Non-compliance with the provisions 


of Section 5-A would be an illegality. Sec Pre¬ 
vention of Corruption Act (2 of 1947), Section 3, 
Proviso. AIR 1954 Trav-Co 492 (DB). 

6. Permission of Magistrate for Investigations. 

•-S. 5-A (as amended by Act 59 of 1952) — 

Investigation by officer other than designated one 
— Permission by Magistrate — Essentials —■ Duty 
of prosecution. 

In a case where an officer, other than the desig¬ 
nated officer, seeks to make an investigation he 
should get the order of a Magistrate empowering 
him to do so before he proeeeds to investigate 
and it is desirable that the order giving the per¬ 
mission should ordinarily, on the face of it, dis¬ 
close the reasons for giving the permission. For 
one reason or other, if the said salutary practice 
is not adopted in a particular case, it is the duty 
of the prosecution to establish, if that fact is 
denied, that the Magistrate in fact has taken into 
consideration relevant circumstances before grant, 
ing the permission to a subordinate police officer 
to investigate the case. State of Madhva Pradesh 
v. Mubarak AIL 1959 Pat LR (SC) 54: 1959 Mad 
W N (SC) 45: 1059 MPC 453: 1959 Cr LJ 920: 1959 
All Cr R 307: 1959 All LJ 578: (1959) SCJ 843: 
1959 Pol LR (SC) 54: (1959) MU (Cr) 571: (1959) 
2 Andh VVR (SC) 105: (1959) 2 Mad U (SC) 105: 
19o9 All \VR (HC) 386: (1960) 1 Lab U 30: 
(1060) 1 SCA 95: (1959) Supp (2) SCR 201: AIR 
1959 SC 707 (709, 710) (Pt A) (Prs 5, 6). 

—S. 6-A — Discretion of Magistrate. 

When a Magistrate is approached for granting 
permission under Section 5-A he is expected to 
satisfy himself that there are good and sufficient 
reasons for authorising an officer of a lower rank 
to conduct the investigation. The granting of 
such permission is not to be treated bv a Magis- 
Irate as a mere matter of routine but it is an 
exercise of his judicial discretion having regard 
hc P°.‘ c y, underlying it. H. N. Rishbud v. 
rm.Vr , 95 ? Mad WIS 2;, 2: 1»35 Cr U 

«Jh R ,85: 1965 SCA 57 Piiuj 

LR 236: 1965 SCJ 283: (1955) 1 MU (SO 173- 

Aufio?K h c r “ " R * SC ) ,73: (MM) 1 SCR 1150: 
AIR 1955 SC 196 (204) (Pt E) (Pr 10). 

6 (P flor ,0 amendment by Act 59 
ol 1952) — Contravention of — Effect. 

on D “ 5 To 4 J h hv CO n UrSe , ° f an inves ‘te°tion started 
on - 5-1949, by an Inspector of Police in rcsnect 

rnHo fTenC , CS c PUnishnbIe Undcr Section 420, Penal 
2> dc . and Section 6, Essential Supplies (Tenmu 

n AC ‘ , C h r mmiUed by a ^rlain 1 pers P on 
some L U fc bl,c Servanl ' il "as found that 

linhP. ,! ns who were Public servants were 
S inn nfV Pr0SCC ,“ led under Sec,ion 5 (2). Pre- 

a. sxftfrjz 

Act against such public servants. The sanctioJ 
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was given on 20-3-1951 and a charge-sheet was 
filed on 15-11-1951. 

Held, that in the circumstances of the case the 
continuance of such portion of the investigation 
as remained, as against the public servants con¬ 
cerned by the same officer after obtaining the 
permission of the Magistrate was reasonable and 
legitimate and, therefore, there was no such defect 
in the investigation as to call for interference. 
H. N. Rishbud v. State of Delhi, 1955 Mad WN 
232: 1955 Cr LJ 526: ILR (1955) Punt 135: 1955 
SCA 258: 57 Pun| LR 235: 1955 SC.I 283: (1955) 
1 MLJ (SC) 173: 1955 Andhra \YR (SC) 173: 
(1955) SCR 1150: AIR 1955 SC 196 (205) (Pt F) 
(Pr 12). 


-S. 5-A — Order entrusting investigation to 

Police Officer of lower rank must show reasons 
— Duty of prosecution to establish that .Magis¬ 
trate considered relevant circumstances — Breach 
of Section 5-A — Order of acquittal Is not pro¬ 
per. 

Before giving permission under Section 5-A, the 
Magistrate should satisfy himself that there are 
good and sufficient reasons for authorising an 
officer of a lower rank to conduct investigation. 
The reasons should be disclosed on the face of 
the order. Where the order does not expressly 
show that the Magistrate felt satisfied that there 
was sufficient reason to entrust an officer sub¬ 
ordinate in rank to the Deputy Superintendent 
with the investigation it is open to the prosecu¬ 
tion to establish that the Magistrate in fact took 
into consideration relevant circumstances before 
granting permission to the Inspector of Police to 
investigate the offence. AIR 1959 SC 707 and 
AIR 1955 SC 196, Ret. on. Where the Magistrate 
giving permission is cited in the charge-sheet as 
a witness it would be open to the Special Judge 
to consider, with reference to the evidence let in. 
whether the permission had been, in fact granted 
by the Magistrate after properly taking into con¬ 
sideration the relevant facts and circumstances. 
Even if ultimately he found that the order had 
not been granted properly and that there was a 
breach of the provisions of Section 5-A, he would 
have to consider the nature and extent of the 
violation and pass appropriate orders for re- 
invcstigalion. But, in any case, it would not he 
open to the Special Judge to discharge the accus¬ 
ed under Section 251-A (2), Criminal P. C. on the 
ground of breach of I he provision of Section 5-A 
regarding investigation by appropriate police offi- 
cer. AIR 1955 SC 196. Rd. on. 1965 (2) CrI LJ 
585: (1965) 2 Andli \VR 444: 1965 Mad LJ (Cr) 
489: AIR 1965 Andh Pra 372 (380) (Pt B) (Pr 12) 
(DB). 

_S. 5-A — Sanction — Facts In respect of 

which It Is given not set out — Sanction not 
necessarily defective. 

Where there is adequate extraneous evidence 
to show that the District Magistrate passed the 
order of sanction after studying the records and 
alter applying his mind to it the order o sjme- 
lion cannot be said to be defective because the 
facts in respect of which it is R'ven are not sc 
out in the order. (1962) 1 An LT 67:19«3 [i) 
Cr U 546 (548) (Pt A) (Pr /) (Andh Pra). 

_S. 5-A - Permission to oBIcer °I a lower 

intit an u ran k to conduct the 

Initiation A Magistrate cannot surrender his 
discretion °to' a police officer, but must exercise t 
having regard to the relevant material made aval - 
S to him at that stage. He must also be satis- 


fied that there is sufficient reason, owing to the 
exigencies of administrative convenience, to en¬ 
trust a subordinate officer with the investigation. 
AIR 1955 SC 196 and AIR 1957 SC 592 and AIR 
1959 SC 707. Foil. (1961) 2 Gu| LR 664: 1962 (1) 
Cr LJ 142 (146) (Pt B) (Pr 8) (Guj) (DB). 

-S. 5-A — Investigation — According of sanc¬ 
tion under, to police officer of lower rank, not 
routine matter — Duty of Magistrate — Reason 
behind provision — Section mandatorv — Crimi¬ 
nal P. C. (1898), Section 195 — Sanction. 

When a Magistrate is requested to accord sanc¬ 
tion under Section 5-A, he is expected to satisfy 
himself from all the available materials that there 
are good and sufficient reasons for authorising an 
officer of lower rank to conduct the investigation. 
The granting of permission is not to he treated 
as a mere matter of routine but it is an exercise 
of his judicial discretion. Under the Criminal 
P. C. most of the offences against public servants 
are non-cognizablc; but so far as offences under 
Section 5 of the Prevention of Corruption Act, 
the legislature thought fit to remove this ban and 
hence it was thought fit to provide a safeguard 
by requiring that the investigation should he con¬ 
ducted only by a police officer of a designated 
high rank. 

Having regard to the peremptory language of 
the section and the policy underlying it, it is 
clear that the provisions of the section are manda¬ 
torv. I960 Ker U 1056. 


—S. 5-A — Sanction for prosecution — District 
tagistrate not to grant sanction mechanically 
rilhout applying his mind to question whether 
ermission ought to be given — Sanction by Genc- 
d Manager of Railway — From the fact that 
riginal documents were not before the General 
lanager it does not follow that he gave sanction 
lechanicallv - AIR 1959 SC 707 Foil 1059 
er LT 872: 1959 Her LJ 1143: 1959 Mad LJ (Crl* 
16: 1959 Ker LR 1274. 

— s . 5-A — Additional District Magistrate parti- 
ipallng in trap — Laying of trap is no part of 
ivestlgallon of the offence of taking Illegal grntl- 
calion — He Is still competent to pass orders 
ndcr Section 5-A authorising investigation by oili¬ 
er below rank of Deputy Superintendent oi 

olKca • . 

Where the accused is being prosecuted for ac- 
mllv taking illegal gratification the first mfor- 
intion could be given and the investigation com 
icnccd only after illegal gratification was ac- 
tally taken: The laying of the trap wasno par 
[ the investigation of this offence «here im 
icdiatelv upon recovery of Rs 50 from the 
used the Additional District Magistrate ordered 
ic Circle Inspector of Police to investigate he 

L 1 the Additional Districl Macislratc. "ho >»<> 

“r icSated to Inytofi the trap., w. '«e,“t 

, nass an order under Section 5-A. I960 Jab La 

II: I960 MPC 192: I960 MPLJ 16.5. 

_S 5-A — Offence under Section 161, I. P- 

- (Penal Code (I860), Section 161). 

Where after investigating a part of Inc 
ie Sub-Inspector of police presented an aPP 1,ca 
on. unaccompanied by any papers relating to 
“case, before the City Magistrate to accord 
ermission to inv.slilt.te the offence under See 
,on 161, I. P- C., as required by Section 
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of the Prevention of Corruption Act, wherein he 
stated that he was deputed to investigate the 
ease, and the Cilv Magistrate without applying 
his mind, merely wrote on the application, “per¬ 
mission granted". 

Held: The permission having been granted 
mechanically and the case having been conducted 
partly before the so-called permission and partly 
after, there was an illegality. AIR 1955 SC 1913, 
Relied on. But the illegality committed in the 
course of investigation did not affect the compe¬ 
tency and the jurisdiction of the Court. Such a 
defect being an irregularity is curable under Sec¬ 
tion 537 ol the Criminal Procedure Code. AIR 
1955 SC 196 and AIR 1914 PC 73 and AIR 1950 
PC 26, Relied on. But the question of curability 
under Section 537, Cr. P. C. arises where the 
trial has proceeded to conclusion. But where the 
trial has not been completed, different considera¬ 
tions would prevail. 

(Without quashing the proceedings, in which 
the point of jurisdiction was raised as a prelimi¬ 
nary point, it was ordered that the matter should 
be reinvestigated bv competent authority. AIR 
1955 SC 196. Relied onl. 1958 MPC 72: 1958 All 
LJ (Rev) (Sup) 32: 1958 Jab LJ 162: 1958 All 
\VR (Sup) 49: 1958 MP U 166: 1958 Crl LJ 764: 
1958 All Cr R 184: AIR 1958 Madti Pra 157 (159, 
160) (Pt A) (Prs 7 to 9, 13, 14). 

--S. 5-A — Investigation under — Duly of 

Magistrate .according permission to officer below 
rank of Deputy Superintendent. 

Magistrate before granting permission under 
Section a-A should decide two points, i.e., (1) that 
the (acts placed before them justified an in¬ 
vestigation into them; and (2) that there are good 
reasons, such as administrative exigencies, to per¬ 
mit ol)leers lower in rank than those designated 
m Section 5-A to investigate into the complaints 
made. AIR 1959 SC 707. Foil. AIR 1954 SC 322. 
Re! on. 1962 Mad LJ (Cr) 479: 1962 (1) Cr LJ 
65 (66) (PI B) (Pr 6) (Mys) (DB). 

S. 5-A — Investigation by officer below 

designated rank — Sanction by magistrate _ 

Discretion not to be surrendered to tbe police offi¬ 
cer. 

An order of the magistrate which empowers a 
police officer below the designated rank is in- 
valid where it does not indicate that the magis¬ 
trate was satisfied that the investigation of the 
case could not be taken by an olTiecr of the 
designated rank and that it was necessary in 
the interest of administrative convenience or 
otherwise that he should empower such other 
oiliccr to investigate into the matter. 

frZ!‘ C Hr sla,urc " I,cn il removed the protection 
h? | ' C r 50 "’" 1 ; 18 ! n s0 far ns u r «>n'ed lo 
the Arf hS a '° n i ° f A 10 comprised in 

. f , A . C , *? y making them cognisable provided a 
substituted safeguard from undue harassment bv 

Id'normn | hi,l h lhe inv ®. s,i K a| ion is be conduct 

rfnk Tn .h bv 0 p ? hce °£ iccr of « designated 

mAr'c , , .u CHS , e ? f an ofTic(;r of assured rank 
and statuls the Iccislnturc was prepared to be- 

tinnni m Cm '™ pl, . c,ll v but it prescribes an addi- 

rank iSiv V" ' hC Case of , officcrs below that 
i^nk, nametj, the previous order of a Presidency 

c TBWtfSoSzft of ,hc 

The point before the Magistrate when he is 

Mon ?«» q T!j. 0n °l sanclion under Sec- 

t on 6-A is not whether the grounds urced in 

Section 1 181 ol J, ence Punishable under 

section 181 of the Indian Penal Code and Sec 5 


(2) of Ihe Prevention of Corruption Act. and 
whether it is necessary to investigate into the 
matter, but whether il is necessary in the cir¬ 
cumstances ol the case lo empower an officer 
below the designated rank lo carry on l;K in¬ 
vestigation. 

When a Magistrate is approached for granting 
permission to lav a I rap or to invest A*ate a 
case under the Act, he is expected to satis! v hint- 
self that there are good and sufficient reasons lor 
authorising an olTicer of a rank lower Ilian tlie- 
designated officer to conduct Ihe investigation. 
A Magistrate should not surrender his discretion 
to a Police OlTicer but must exercise it having 
regard to the relevant material made available to 
him at that stage. lie cannot mechanically accord 
sanclion without applying his mind to the facts 
ol the case and satisfying himselt that it is neces¬ 
sary in the circumstances ol the case that an olTi¬ 
cer below tbe rank of a Deputy Superintendent 
of Police should be permitted to investigate the 
case. 

It is, therefore, necessary that when a police 
olTicer below the rank of a Deputy Superinten¬ 
dent of police approaches a Magistrate lor per- 
mission to investigate into Ihe allegations against 
a public servant he should give all the no■ osary 
facts in his application to enable the Magistrate 
to apply his mind lo them and accord lii» sanc¬ 
tion. The order passed bv the Magistrate should, 
also contain the necessary lads which induced 
lum lo permit a police officer below the rank ol 
a Deputy Superintendent ol Police* to investigate 
Ihe case. In oilier words, the order pa«cd by 
Ihe Magistrate permitting the Officers diould be 
a speaking order. (1963) l Mys LJ 395. 

TT S ; t “71 , Sr0pc “ Assistant Superintendent 
of I ollce — If Inferior In rank to Deputy Superin- 
tendent of Police requiring permission of a .Magis¬ 
trate to Investigate. 

An Assistant Superintendent of Police j> not 
inferior in rank to a Deputy Superintendent of 
I ol ne ami he need not obtain nnv permission ol 
a Magistrate under Section 5-A ol the Preven¬ 
tion of Corruption Act to investigate a case of 
corruption by a public servant. 

In any event the trial following such investiga- 

wr> b , CC JL vi !ii!! c<I ,hc ms'mit case 

(1061) MU ( Cr) 692: 19 °! ( 1 ) Cr U 285: 39 Mv» 

W) (P. B, (i? i0] (DB) M,: A '" 1901 M * « 

ssi.' c i« issssuvrst 

th? Scc, .° n 161 01 ,,0na l Code (I860), II 

Ihe offence is commuted outside the local area. 

Section 5-A of the Prevention ol Corruption Act 

Under ih ^ , Mn R is, rale issuing orders 

,hn ‘ section should be a Magistrate bavin- 

Uon 5 i° 0 f r ih h A | C0SC ' Thc , powcrs under Sec" 

“him ujdm lh? Cr™ P °' C Sc " Th d P""" 1 
any Masistrate of the First Class appointedVa 

ofTnnr ' CUn cxcrc, , sc power in respect of ill 
offences committed in the District to which b. 

'UN25&1 88 Mys U 620: (i960) Cr U P 
iV(?r 0, 2 ) Mad U (Cr,) 00,: AIK 1969 Mys*243 

smS p s, -S' 

tin Wha r ^ laUSC (c) 0f Section 5-A Of the Proven 

ofrker bd 0 o r w U, lhe n rn A n C k T“ nS n is ,hat n ° Mice ■ 

dSforPoTceXhot V S T ri . nl ®"- 

Superintcndent of Police in the S^nle^of A w S Slau f 
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(ions 161, 165 and 165-A of the Indian Penal Code 
without an order of a Presidency Magistrate or 
a Magistrate of the First Class as the case may 
be. 

A Deputy Superintendent of Police or an As- 
istant Superintendent of Police need not obtain 
permission of any Magistrate to investigate into 
offences coming under these sections. 

Where the permission of the First Class Magis¬ 
trate as contemplated in Section 5-A (c) had 

been obtained by the Sub-Inspector who investi¬ 
gated into a case under Section 161, Penal Code, 
he has the authority or jurisdiction to investigate 
into this case and the investigation under these 
circumstances cannot be said to be illegal. (1957) 
Mad U (Cr) 299: 1937 Cr U 463: ILR (1956) 
Mys 301: AIR 1937 Mys 38 (39) (Prs 6, 7). 

-S. 5-A — Authority contemplated under. 

Where during investigation of an olTence 
under Section 165-A, Penal Code, on the attention 
ol the District Magistrate being drawn to Sec. 5-A 
by the District Superintendent of Police, the for¬ 
mer replies by a memorandum that steps be taken 
and a challan be put up after completing the en¬ 
quiry : 

Held, that this does not amount to the neces- 
sarv authority contemplated under Section 5-A. 
1955 Cr LJ 1201: ILR (1955) Nag 882: AIR 1955 
Nag 204 (205) (Pt A) (Pr 5) (DB). 

-S. 5-A — Section 5 (1) (c) read with Sec¬ 
tion 5 (2) — Investigation bv Police Officer be¬ 
low rank of Deputy Superintendent of Police —' 
Permission of lirst class Magistrate is essential — 
Magistrate must exercise his discretion. (1959) 
1 Orissa JD 573. 

-S. 5-A (c) — Scope — Sub-DlvIslonal Magis¬ 
trate participating in trap in bribery case — 
Competency to order investigation. 

Merely because a Sub-Divisional Magistrate 
who has participated in a trap in a bribery case 
is present when the bribe money is recovered 
from the accused, that does not mean that in law 
tie has ceased to be a Sub-Divisional Magistrate. 
He is therefore competent to order the Sub- 
Inspector of Police to carry on the investigation 
and the order is a valid order under Section 5-A 
(cl. Prevention of Corruption Act. 1955 Cr LJ 
1387: ILR (1956) Pepsu 223: AIR 1955 Pepsu 
136 (158) (Pt C) (Pr 9). 

-S. 5-A (as amended In 1952) — Investigation 

by Police Officer inferior to Deputy Superinten¬ 
dent of Police — Legality. 

It is only where there has been no order by a 
competent Magistrate that the investigation should 
be conducted by a Police Officer not inferior in 
rank to that of a Deputy Superintendent, y here 
there is the order by the District Magistrate 
directing the Police to take the necessary achon 
the legality of the investigation is not hablc to 
any objection at all. Quasi* Varkey v. State 
in -1 r r I i in04* 1954 Ker LT 4.i5: ILK (1V94| 
TC 856: AIR 1954 Trav Co 492 (4M) (Pt C) (Pr 5) 

* DR, ‘ 7. Nature of offence. 

-Ss. 5-A. 3. 5 (2), 5 (1) (c) and (d) - Crimi¬ 
nal p r (1898), Sections 155 (2), 4 (n). 4 (1) 
Offences under Section 5 arc cognizable offences 
liv virtue of Section 5-A, under all circumstances 
and there is no need for an order of £ compe¬ 
tent Magistrate under Section 15a (2) Cr P. U 

apart and distinct from an order contemplated by 

Section 5-A of the Act 2 of 1947 - Applicability 
of Section 155 (2), Cr P. C. See Prevenhon 
ol Corruption Act (2 of 1947). Section 3. >•*<> 

(2) Crl LJ 585: AIR 1905 Andh Pra 3/- (DB). 


“—S; 5-A — Offence under, is cognizable — Sec* 
tion 5-A, does not limit its nature. See Criminal 
P. C. (1898), Section 4 (1) (f). 1962 (2) Cri LJ 
598: AIR 1962 Bom 263 (DB). 

-S. 6-A — Penal Code (1860), Section 165-A 

— Fact that investigation in Presidency town of 
Bombay is to be bv police officer not below 
Superintendent of Police, does not make offenco 
non-cognizable — First information and investi¬ 
gation — First information admissible in evidence 

— Section 3, Prevention of Corruption Act, effect 
of — An olTence under Section 165-A Penal 
Code has to be deemed to be cognizable offence 
for the purposes of the Code of Criminal Proce¬ 
dure. (Prevention of Corruption Act (1947), 
Ss. 3, 5-A) — (Criminal P. C. (1898), Ss. 154, 157). 
See Penal Code (1860), Section 165-A. 1958 Crl 
U 481: AIR 1958 Bom 125 (DB) 

-S. 5-A — Cognizance of offence under — 

Even after the amendment of 1952 it is cogni¬ 
zable so far as the officers of the rank of D. S. P. 
and above are concerned — In so far as officers 
below the rank of D. S. P. are concerned the said 
ollences are non-cognizable in so far as they can¬ 
not investigate them without the permission of 
a Magistrate of the First class. See Prevention 
of Corruption Act (1947), Section 5 (2). 1957 

Crl LJ 184: AIR 1957 Madh B 43 (DB). 

-Ss. 5-A, 5 (1) (c) — Investigation by Police 

Officer below rank of Deputy Superintendent of 
Police — Permission of First Class Magistrate is 
essential — Magistrate must exercise his discre¬ 
tion. 

Section 5-A introduced the safe guards that no 
police officer below the rank of a Deputy Superin¬ 
tendent of Police elsewhere than in the 
Presidency Towns of Bombay, Madras and Cal¬ 
cutta shall investigate an offence punishable under 
Section 161 or 165, 1. P. C. or Section 5 (2) of 
Act 2 of 1947 without the permission of a First 
Class Magistrate. 1959 SCJ 234, Ref. (Per¬ 
mission granted held valid). 

Since the accused was also convicted under 
Sections 468 and 420, 1. P. C. which, required no 
permission, and the sentences were to run con¬ 
currently, it was held that even if the permission 
granted for investigation of offence under S. 5 
(1) (c) read with Section 5 (2) were invalid that 
would not affect the conviction under Sections 468 
and 420, I. P. C. 1959 Orissa JD 573. 

8. Objection to the permission 
of Magistrate. 

A-Ss. 5-A, 5 (4), 3, Proviso (prior to Amend¬ 

ment by Act 59 of 1952) — Investigation by Police 
Officer — Non-compliance with provisions ol Act 

— Objection cannot be raised before Supremo 
Court for first lime — Conviction not vitiated — 
(Constitution of India, Articles 134 and 136). 
See Prevention of Corruption Act (2 of *9471.:Sec¬ 
tion 3, Proviso. 1959 Crl LJ 1120: AIR 19o9 SC 

831. . , 

• -S. 6-A — Non-compliance — Effect on trial 

_ Non-compliance brought to the notice of the 
Court at an early stage — The Trial Court will 
have to consider the nature and extent of he 
violation and pass appropriate orders for such 
investigations as may be called for, wholly or 
partly and bv such officer as it considers ap¬ 
propriate with reference to the requirements of 
the Act — Irregularity if curable under Sec. o37. 
See Cr P. Code (1898), Section 190. 1955 Crl U 
520: AIR 1955 SC 196. 

-S. 5-A (c) - Scope ol Inquiry - Pow^r ol 

Court - Magistrate giving permission to Police 
Officer of lower rank — Power of trial JudKe 
go Into - (Cr. P. Code (1898), Section 637). 
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In view I he Lift that an objection as In 
She error, omission or irregularity is lo he raised 
al an carlv stage ol the proceedings under Sco¬ 
tian 537. Criminal P. C\. Hie trial Judge in a 
criminal proceeding under Proven!ion ol Corrup¬ 
tion Act lias I lie power to go inlo the question 
whether the Magistrate, in giving permission to 
a police officer ol the lower rank under Sec¬ 
tion 5-A ici has committed anv irregularity or 
not. AIK lha5 SC 1 llt>. Relied on. Madh BLR 
1956 (Cr) 395: 1957 Cri LJ 184: AIR 1957 Madh 
B 43 (44) (Pt A) (Pr 5) (DU). 

-S. 5-A — Investigation inlo offence done by 

Sub-Inspector oiler taking permission of District 
Magistrate as required bv Section 5-A — Applica¬ 
tion lor permission clearly disclosing allegations 
against accused — Order granting permission 
though not giving reasons cannot be held invalid 
on ground Hint all facts were not disclosed and 
permission was granted !>v District Magistrate 
without applying his mind thereto — Objection 
to invalidity ol permission cm this ground held 
could not be sustained lor first lime in appeal. 
AIR 1959 SC 797. Disk 1902 Raj L\V 421: ILR 
(1962) 12 Raj 504. 

SECTION C 
SYNOPSIS 

(Prevention of Corruption Act (1947), S. f».) 

1. Scope and applicability. 

2 . Essentials of sanction! 

3. Authority competent to remove. 

4. Public servant. 

See also Prevention of Corruption Act 
(1947). S. 5. 

G. Absence of sanction. 

6. Grant of sanction. 

7. Validity of sanction. 

5. Form of sanction. 

9. Burden of proof. 

30. Proof of sanction. 

11. Tuking cognisance. 

32. Sanction hi the case of any other person — 
Sub-sedion ( 1 ) (c). 

13. Sanction under Section 197, Cr. P. C. and Ibis 

section. 

14. Valid sanction — Illustrations. 

15. Invalid sanction — Illustrations. 

1C. Doubt about sanctioning authority — Sanction 
— Sub-section (2). 

17. Charge under two sections, one requiring 

sanction — Want of sanction Conviction 
under the other section if valid. 

18. Sanction for offence covering specific facls 

— Whether enures for conviction covering 
different faels. 

»0. Facts falling under Section 409. I. P. C. and 
Section 5 (2) — Prosecution under S. 40D 
without sauction if permissible. 

See also Prevention of Corruption Act 
(194/), S. 5. 

Conviction for nets covering particular period 
— Prosecution fo r similar nets covering 
different period not burred. 

Sanction — Objection to. 


20 . 

21 . 


1. Scope and applicability. 


Tn/W ~ Four cascs flled befor c Special 
Judge with proper sanction — Four cases stihsc- 
quently split into seven in view of Section 239 

cover' ih-UimT" 0r,c,n l' section held would 
cover the Ihrce cases split oui of original fom 


19G4 (1) Cr LJ 11: AIR 1964 SC 28 (32) (Pt BJ 

(Pr 8). 

•-S. 6 — Applicability — Essentials — Accus¬ 

ed ceasing to be public servant at time of trial 
— Effect — Interpretation of Statutes — Princi¬ 
ple — Use of precedents under Section 197, Cr* 
P. Code — (Interpretation of Statutes). 

In construing the provisions of a statute, it is 
essential for a Court, in tiie first instance, to give 
elfecl to. the natural meaning of the words used 
therein, if those words arc clear enough. It is 
onlv in the case ot anv ambiguity that a Court is 
entitled to ascertain Hie intention of the Icgisla- 
lure bv construing the provisions of the statute 
as a whole and taking into consideration other 
mutters and the circumstances which led to .the 
enactment of the statute. Section 6 must be 
construed with reference to the words user] there¬ 
in independent of any construction which may 
have been placed by the decisions on the words 
used in Section 197, Cr. P. Code. 

It a general power lo take cognizance of an 
offence is vested in a Court, anv prohibition to 
the exercise of that power, bv anv provision of 
law, must be confined to the terms of the prohibi¬ 
tion. hi enacting a law prohibiting the taking of 
cognizance of an offence bv a Court, unless cer¬ 
tain conditions were complied with. Hie legisla¬ 
ture does not purport to condone the offence. 
Tims, in giving effect to the ordinary meaning of 
Hie words used in Section C, the conclusion is in¬ 
evitable that at the time a Court is asked 
to take cognizance not only the offence must 
have been committed by a public servant but the 
person accused is still a public servant removable 
Irom lus office by a competent authority before 
the provisions of Section 6 can apply. 

Where, therefore, the accused have censed to be 
public servants at the time the Court takes cog- 
mzmice of offences alleged to have been com- 

nulted by them as public servants the provisions 
ol lection G do not apply and the prosecution 
against them is not vitiated bv the lack of a 
previous sanction by a competent authority. S A 
v * The Stale. 1958 Mad WN (SC) 

7rl :038 SCJ 594: ( ,9 58) Mad LJ 
(Cr) 4j3: (19o8) 2 Lab LJ I: 1958 All \YR (HCI 
bU2: 1958 All Cri R 397: (1958) 2 MLJ fSO 4V 
1958) 2 An AYR (SC) 45: 1958* Cri LJ 254: ILR 
(19j8) Pun.l 980: 1958 SCR 1037: AIR 1958 SC 
10< (109. 110, 112) (Prs 10, 11, 12, 18). 

Ss - 5 (*) — Criminal P. C., Ss. 197 and 
in T s " nt ‘ ,lon for prosecution under S. 409 
.1. C.. of one accused only, on charge of con’ 
spuacN to commit criminal breach of trust with 
other accused - Sanction to prosecute both nc. 
jused undcr Scclion 5 (2) Prevention of Corrup- 

n Act Sanction will not cover prosecution 
of oilier accused under Section 409, I. p r — 

pT 11898? 1 • S-Hon See Criminal 

1955 SC 287.’ ° n 055 CM U 837: AIR 

——S. 0 — Sanction — Necessity. 

is T!?!” ndi " n f rom ,hc ‘•ompetent authority 
;s a condition precedent to confer jurisdiction on 

am particular Court to try a person accused of 

an offence under Section 161 or Section 18? 

I. P. C. or under sub-section (2) of Section 5 of 

.he Prevention of Corruption Ad where the offence 

has been committed bv a public servant tnR 7 

SK® A “"»A »T!J’ 

——S. G — Applicability | 0 es-puhllc servants 

An offender cnnnol invoke the protection of 
Section G unless two conditions are fulfilled • ill 
IIo was a public servant when the offence char*! 
ed against him was committed. (2) On the daS 
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when he is prosecuted there is some authority 
who could remove him Ironi his office. Sec¬ 
tion G affords protection onlv to those public ser¬ 
vants who were in office both on the date of the 
commission of the offence charged and the date 
when a Court is asked to take cognizance. Sec¬ 
tion G is enacted only for the protection of public 
servants and not ex public servants. AIR 1952 
Nag 12, Dissented from. 1955 AM LJ 791: 1955 
Cr LJ 1310: AIR 1955 All 531 (533) (Ft D) (Pr 6). 

•-S. 0 — Applicability — Prosecution under 

Section 409, Penal Code — Previous sanction. 

Per majority, Mulla, J.; Contra It is a well 
recognised principle that a statute should be in¬ 
terpreted according to the plain meaning of the 
words and should not be given a wider meaning 
than what the words would actually denote. 

By omitting to mention Section 409 it is plain 
that the Legislature intended that the provision 
for sanction as laid down in Section G, Preven¬ 
tion of Corruption Act did not apply lo an off- 
ence punishable under Section 409. 1. P. Code. 
II is not competent lor a Court to extend the 
meaning so as lo include Section 409 which is 
not there. Thus the rule about sanction as laid 
down in Section G, Prevention of Corruption Act 
has no application when a public servant is pro¬ 
secuted under the general law for an olTence 
under Section 409. 1. P. Code. AIR 1952 All 35, 
Approved; AIR 1954 Rom 549 (FBI, Rel. on. Om 
Prakasb v. Stale, 1955 ALJ 224: 1955 Cr LJ 7.>4: 
AIR 1955 Alb 275 (278. 279. 285, 28G) (Pt F) 
(Prs 11, 12, 15, 44, 46) (FB). 

-S # o — Scope — Sanction is neccssnrv only 

lo take cognizance. Sec Penal Code (1 SGoI. Sec¬ 
tion 161. 1954 Cri LJ 459: AIR 1954 AH 223. 

-S. 6 — Applicability — Prosecution of person 

after termination of his services and when he is 
not in employ of Government — No sanction is 
required. AIK 1933 Sind 177, Dissented from 
AIR 1937 \ae 293, IB’Id. overruled in 1952 Cr LJ 
J) 1953 All U 157: 1953 All \VR (HC) 127: 
1953 Cr U 1052: AIR 1953 All 470 (470) (Pt B) 
(Pr 5) (I)B). 

-Ss. 6, 4, 7 — Applicability to provisions of 

Penal Code — These sections of the Act do not 
apply to a case where an offence charged is oilier 
than Set lions 101 and 165 I P. C. See Preven¬ 
tion of Corruption Act 1194/1. Section 4. 19o_ Crl 
U 236: AIR 1952 All 35 (DB). 

__s. 6 — Sanction to prosecute — Retrospec¬ 
tive operation — Interpretation o! Statutes. 

The rule requiring sanelion before a Court can 
take cognizance of an offence is a rule of proce¬ 
dure which applies retrospectively to all com¬ 
plaints. whatever lie the date of the commission 
of the offence to which they relate. The proce¬ 
dure to he followed is the procedure that pre¬ 
vails on the date of the complaint. It at the date 
of the complaint the law makes it incumbent 
upon a Court to take cognizance only o! such off¬ 
ences lor which there is a previous sanction, 
then unless the sanction to prosecute is produced, 
no Court will take cognizance of the offence, 
even though the offence may have been com- 

All Crl Cas 201: 51 Crl LJ 1323: AIR 19o0 All 
494 (495) (Pt A) (Pr 5). 

_S. 0 — Sanction for prosecution obtained — 

Prosecution set aside due to invalidity of no iliea- 
tion under Section 6, Criminal Law Amendment 
Ac t appointing Special Judge to try the case 
Subsequent valid notification — No Ircsh sane- 


lion is required — Original sanction does nol 
( ease lo be in force by lapse of time — AIR 1958.- 
SL 107. Distinguished. (1965) 2 Andh \YR 44:. 
1965 .Mad LJ (Cr) 489: 1965 (2) Cri LJ 585: AIR 
1965 Andh Pra 372 (381) (Pi D) (Pr 18) (DB). 

—— S. 6 — “Public servant” — Meaning of. 

The words “public servant" in Section G (1) 
means a person who is in service at the time 
when the Court is called upon to take cognizance 
of the olTence. Section G ( 1 ) has consequently 
no application to the case of the public servant 
who is no longer in service. 55 Bom LR 719:.- 
1954 Cr LJ 284: AIR 1954 Bom 109 (112) (Pi A) 
(Pr 10 ) (DB). 

-S. 6 — Construction — Marginal note — 

EITect of — (Interpretation of Statutes — Margi¬ 
nal notes). 

The marginal note to Section G is perfectly 
general, and it throws no light whatsoever upon, 
the meaning of the section, when taken bv itself. 

11 cannot Iherforc be taken into consideration in 
the interpretation of the language of the statute.. 
55 Bom LR 719: 1954 Cr U 284: AIR 1954 Bom 
109 (112) (IM B) (Pr 11) (DB). 

-S. 6 — Applicability — Prosecution under 

Section 409. Penal Code — Sanelion — (General 
Clauses Act (1897), S. 26). 

The Act creates a new olTence altogether, an 
olTence termed criminal misconduct in the dis¬ 
charge of oirieial duly and although Clause (c) 
ol Section 5 (1) overlaps to some extent the dell* 
nition of criminal breach of trust it is one form 
of criminal misconduct as defined by the sec¬ 
tion. The main item on which the Act introduces 
a departure from the ordinary criminal law con¬ 
sists, in the first place in creating certain pre¬ 
sumption under Section 4 (1) and a presumption 
again under Section 5 (3). The presumption 

under Section 4 (1) is only in connection with an 
ollencc punishable under Section 1G1 or Sec. 165*. 
Penal Code, but the presumption under Section 5 
(3) is in respect of all kinds of oITences which 
conic within the definition of criminal misconduct 
in the discharge of official duty. Another im¬ 
portant departure irom the ordinary criminal 
law is the provision ol Section 7 whereby an ac¬ 
cused person, if he chooses to examine himself 
as a witness for the defence may do so. 

For embarking on a prosecution under the Act 
where the presumptions have to be invoked, the 
previous sanction oi the authority concerned ha* 
to be taken; but as Section 6 stands it would be 
only when there is prosecution under the Act 
and not otherwise. 

Under Section 26 of the General Clauses Act 
the choice lies with the prosecutor as to whether 
the offender should he prosecuted and pun'shea 
under one or other of the two enactments under 
I,..It, of which the act or omission comp ained 
of might tall. This choice of the prosecutor is 
always there and if the authoritics.n anvparli; 
cular case decide on a prosecution under the I re 
vention of Corruption Act then and then only the 
question of sanction would arise and not other¬ 
wise Hence it cannot be held that although the 
accused was prosecuted under Section 409, Penal 
Code, it is really an offence covered 1>VSection i a 
111 (c) of the Prevention of Corruption Act an 
is punishable under Section 5 (2) .ol that Act and 
as P thc accused was prosecuted without any sam 
lion under Section 6 the Prosecution is bad. 

Cr U 7*4: ILR (1936) 2 Cal 62a: AIR 1955 Cal 
236 (239) (PI B) (Prs 7, 8) (DB). 

_Ss 6 and 5 (2) — Criminal Law Amendment 

Act (1932), Section 7 - Trial «f -W-g 
under Section 7 — Special Judge must 
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jurisdiction to Irv offence under Section 5 i2l of 
Prevention of Corruption Art by obtaining previ¬ 
ous sanction under Section 6. Prevention of (>»r- 
riff>ti«’ii A-'l. Set* C riinin:tI Law Amendment Act 
11952*. Section 7. (1963) 4 Guj LR 503: (1963) 

2 Lab LJ 540: 1903 (2) Cr LJ 550 (Guj). 


Necessity — 
CikIc — No 
tPenal Code 
NIC (Him 


-S. G — Previous sanction — 

Charge under Section 1G5-A. I. P. 
pievious sanction is necessary — 

11860). Section 105-A •. AIR 1955 
Pra) 1295. 

-S. 6 — Protection afforded by Section G — 

When available. 

Section 6 affords protection to those public 
servants who were in office both on the* date nf 
the commission ol tin* otUnee am) the dale when 
the Court is asked to lake cognizance. In neither 
of Hie following cases, would the servant bo 
protected by Section f> and sanction for his prose¬ 
cution would not he necessary. Firstlv. when 
the offence charged is alleged to have been com¬ 
mitted before he became a public servant, al¬ 
though the prosecution is launched while lie i> 
holding a public office; and secondly where the 
alleged offence was committed on a date when 
he was a public servant hut the prosecution was 
launched alter ho ceased to he a public servant. 
1962 her LJ 881: ILR (1962) 2 her 362: (1962) 
2 Lab \J 301: 1962 her LT GflO: 1963 (1) Cri LJ 
075 (681) (Pi F) (Pr 26) (Kerala) (DB). 

-S. 0 — 

available. 


Protection afforded by S. 6 — When 


Section 0 affords protection to those public 
servants who were in office both on the dale of 
the commission of the offence and the dale when 
the Court is asked to take cognizance. In neither 
ol the following cases, would the servant be pro- 
tcelcd by Section 0 and sanction lor Ins prose¬ 
cution would not he necessary. Firstlv. when 
the offence charged is alleged to have been com¬ 
mitted before he became a public servant al¬ 
though the prosecution is launched while he is 
holding a public office: and secondly where the 
alleged offence was committed on a dale when 
he was a public servant but the prosecution was 
'“unehed after he ceased to be a public servant. 
(1902) 2 Lab U 301: 19G2 Ki*r LT 090: 1962 Her 
LJ 881: ILR (1962) 2 Ker 362. 

T S ' * “7 Necessity of sanction — Prosecution 
under Section 409 — Sanction not necessary. 

xrr /v V ’\ P ciol D is * scn,eU from. AIR 1955 
MC (Nag) 5G80 (DB). 

S. 0 Temporary employee in postal depart¬ 
ment charged and tried under Section 5 — Scr- 
\ices o! accused terminated before cognizance or 
he offence was taken — Held, no sanction under 
the section was necessary and the trial was not 

loo aal: , 1933 AI1 470 nn(l AIR 1954 Bom 

*1? »? 2 SC 1573 * Bd- on- 30 Cut LT 

29: ILR (1964) Cut 57: 1964 (1) Cr LJ 688* (16641 

?P^ LJ “ 2: A,R 1904 M* (t” CWB 

|rf o), 

T~*;. 6 ~ Prosecution of public servant dls- 

c b XiT m. vl " - Sa “" lon - 

n Jp bv Scc,ion I97 - Crimi- 

Ac (19471 u S „n ‘°" ?' P rc , vcn,ion Corruption 
AU (1947) is only intended to be enjoyed l, v 

Judges, Magistrates and other public servant* 

wh.le shll in ofT.ee and no sanction is nccc sTry 

vho Si pr ? sec V ,, °" of n Government servant 
S b L alrcn(,y bce [' discharged from scnice 
before the case was brought against him. AIR 


IMS All 776: AIR 1913 Cal 527 am! 
R*»m 248. Red. on; AIR 1982 Sim 
AIR 1937 Nag 293. I)i«sf*nfl. (\5f) 53 
1952 Cri L.l 316: ILR (1954) Punj 
Punj 89 (93) (Pt B) (Pr 8). 

[Overruled on another point in 
4.>8.] 


AIR 1948 
177 and 
PER 198: 
35: AIR 1952 

AIR 1957 SC 


-S. 6 -- Sanction — Validity — Public ser¬ 
vant to claim protection under Section G mud be 
public servant both at time when he committed 
offence and when cognizance of offence is taken 
against him. 

Before sanction under S rlbm 6 becomes neccs- 
sjirv. it must not only he that the offence was 

< « mmi'lcd bv a person when he wa- a public ser¬ 
vant but licit such .iceu«ed person ’-hoiiKI still 
lu- a public servant at the lime the Court took 
cognizance ol the offence alleged to have been 
committed bv him. and unless both these condi¬ 
tions are fulfilled. the provisions of Sec. 6 do not 
come into play at alt. It the accused ceases to be 
a public servant when cognizance of the offence 
is taken against him. he cannot be heard to say 
that he enjuxs any immunity from prosecution 
without sanction. AIR 1958 SC 107. R.d on 
1%2 (2) Cri LJ 786: ILK (1902) 12 Ra! ,T> 7 * 

SMWM Kn| 230 

2. Essentials of sanction. 

-° Sanction — Essentials — Form of 

sanction — Routine order of passing on charge- 

sS .□“g 001 ”? ■ 7 .“."i"*" 1 
Section G — Criminal P. C. (1898). S. 197. 

Il is true that the Act does not prescribe nnv 

pro'ivul'J ° rn ‘ ," f • 50,K,ioi,; bl " sanction U» 

nUcs fi r •. P r..ii ,l L :,ar ! l0 , rst " 1 for an im- 

ti, ; ,r Ww "f [hv e.c(s upon. 

, tt It ' !". prosecute him and. sernnd- 

ntv n hc n v’T ll,e s: " u «i»ni»C nulh- 
.. . - - nal 110 n *u> be prosecuted. These two 
i ,n S?. necessary to l.e proved before it a„ 

* S i; lU | lal a I )ar!i< u iar order amounts to \ 

sanction for prosecution. Furthermore it ,1 

alMh :,n ,' **"'««» *h"uld he Sen after 

c s«^so "un.b-r a„ains, V nc- 

< r . ii u . sanctioning aulin.rilv has be. 

isTo vls:^ s upt,n " hid * ^ p~=«tS. 

l£S“ c SvHs?»■ Ssuis 

3 *. 3 — Sanction — Validitv wi . 

essential for a valid sanction * " hal ,s 

under Section 161 Poo ii r i ( or , P ros ccutior> 
of the Act “ of ini- ! n° (c f nd Section 5 (2) 
tiie sanction and the beUvem 

Mr sp<r !! " A* ■" 

extraneous evidence — Thc Co Iri i ' S ‘ 1,l J llshcd b . v 
cd with the question whether n!. f conrfrn ' 
Itcfore the authoritv were „ , " aUws 
whether the sanction \vnc n( l , q 4 ale ° r not or 

consideration of the facts d af,er n ren > 

Corruption Act (1947) Sertlnn^ 6 4 ?£ e \ cn ^ 0I > °I 
(Modh Bha) 852. Ul ° n AIR ^ NUC 
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-—Ss. G (1). 5 (2) — Penal Code, Sec. 161 — 
Cognizance under Section 161, Indian Penal Code 
or Section 5 (2) of Prevention of Corruption Act 
against a person can be taken only on previous 
sanction bv authority competent to remove such 
person from olTice — The sanction itself or 
other evidence should clearly show that sanction¬ 
ing authority applied its mind and gave sanction 
alter consideration of all circumstances — Lack 
of proper sanction vitiates the trial. AIR 1958 
SC 124 and 73 IA 30; AIR 1948 PC S2, Rel. on. 
1963 MPLJ (Notes) 255. 

-S. 6 — Requisites of valid sanction — Evi¬ 
dence — Onus of proof — (Criminal P. C. (1898), 
Section 197). 

A valid sanction is regarded as a condition 
precedent to a valid prosecution under Section 0 
of the Prevention of Corruption Act. The bur* 
den of proving that the requisite sanction has 
been obtained rests on the prosecution and such 
burden includes proof that the sanctioning auth¬ 
ority had given the sanction in reference to the 
facts on which the prosecution was to be based. 
All these facts must appear on the face oi the 
sanction or might be proved by extraneous evi¬ 
dence. It is not neecssarv that sanction should 
contain particulars of the nlTcnce or essential 
evidence on which the accused is to be prosecut¬ 
ed 1957 Jab LJ 786: 1938 Crl LJ 41: AIR 19 j 8 
Madh Pra 2 (4, 5) (Pt R) (Prs 19, 34). 

_S. 6 — Sanction — Form and contents °L 

All that I lie order of sanction must show is 
that all relevant materials were placed before the 
authority sanctioning the prosecution and that 
the authority considered those materials and the 
order sanctioning prosecution resulted therefrom. 
The sanction need not set out the reasons lor 
the sanction. 'I he object oi this sanction is 
nothing more than to ensure the discouragement 
of frivolous, doubtful and impolitic prosecutions 

(Sanction held proper). »9a3 "-J 2911 

< 1053 ) 1 MU 636: 1953 Cr LJ 1429: AIK 19o3 

Mad 785 (780) (ft B) (Pr 3). 

_S 0 — Sanction — Requirement of law. 

The law rein ling to requirements of sanction 
is that correlation between the sanction and me 
offence to be taken cognizance of in. raspedl oi 
essential facts of the offence, lias to be mad 
out it is not necessary that the particulars 
he offence or the essentials of the evidence 
relating thereto should be set out in the sane- 
iS 5 Should be . proved to have been pged 
before the sanctioning authonlv. It is 
that the sanction sets out the offence and be 
essential factual ingredients thereof in 
manner as to indicate that 
the charge which is before the CouH 
"d ,\IR 1948 PC 82, Considered. Case law di - 

CU \Vhcrc, therefore, the District Magislra^ wrote 

meld 'of Grist Serein be'set out^tha^accord- 

ss* 'St 

tl,e mills■ unj er su|n of mone y had been 

sms ifeiatt t 

' :ier accuscd was cranl ‘ 

cd on the basis of that letter. 

289 (300) (IM J) (P fs #8 » W) 


-S. G ( 1 ) (c) — Sanction under — Essentials 

— Facts on which prosecution is based must ap- 
pear on face oi sanction or must be proved — 
Sanction not valid in absence o| such statement 
or proof — AIR 1954 SC 637, Rel. on; (1961) 

1 Cr LJ 544 (Pat), Distinguished. 19G5 BLJR 485: 
I960 Cr LJ 50: AIR 19GG Pat 13 (1G) (Pt B) 
(Pr 17) (DB). 

-S. 6 — Validity of sanction — Consideration 

of facts of case by sanctioning authority. 

Even where the facts oi the case have clearly 
not been re!erred to on the lace of the sanction 
tor prosecution given under Section 6, yet if the 
prosecution proves by extraneous evidence that 
all the facts necessary to enable the sanctioning 
authority to decide whether sanction should bo 
accorded or not were before him. then the sanc¬ 
tion fulfils all that the law requires. 1954 BLJR 
377: 1955 Cr LJ 1089: AIR 1953 Pat 317 (319) 
(Pt A) (Pr 8 ). 

-S. G — Essentials of sanction — Necessity to 

place essential facts before sanctioning authority. 

In a charge ol criminal misconduct by a public 
servant in the discharge of his duly by habitual 
acceptance of illegal gratification, the instances of 
bribe-taking would no doubt constitute evidence 
oi Hie olTence and it may not be necessary to 
bring to the notice of the sanctioning authority 
particular instance of bribe-taking; but, it can¬ 
not be said that the same principle applies where 
the accused is charged with accepting illegal grati¬ 
fication from a specified person on a specified oc¬ 
casion. In such a case, the factual constituent 
of the olTence is the instance itself and, therefore, 
the necessity of placing essential facts constitu¬ 
ting the olTence for which the accused is to be 
prosecuted cannot be dispensed with. AIR 195. 
Orissa 289. Ref. to. 1933 Cr LJ 123/: AIR Uo3 
Sau 130 (131) (Pt A) (Pr 5) (DB). 

3. Authority competent to remove. 

g_S. 0 (e) — “Authority competent to 

remove” — (Constitution of India, Art. 311 (1) ) 

— (Penal Code (1800). Section 101) — (Railway 
Establishment Code, Vol. 7 (1951 Edn.), Rule 1705 

^Article 311 (1) of Ihc Constitution and R. 1705 
(c) of the Railway Establishment Code cannot b<? 
read as implving that the removal must be by 
Ihc very same authority who made the appoint¬ 
ment or bv his direct superior. It is enough mat 
the removing authority is of Ihc same rank or 
grade. Mahesh Prasad v Stale of U. P., 

Audi. LT (Crl) 106: 1955 Mad WN 24": 1055 fl Cr 
I..I 249: 1953 Bl.JB 9*: 19a., All VVR 24.,. 1055 
All LJ 87: 1953 SCA SB: 1955 SCI 153: (1J») J 
MU (SC) 83: 1955 Andhra W It (SC) 83 19 , 
Nag LJ 375 : (1955) 1 SCR 06u: AIR 19oa SC ,0 
(72) (Pt C) (Pr 5). . 

_S. 6 — ‘Sanctioning authority’ — Director ol 

‘’Til'd/‘that the rules which were framed under 
the Panchavat Raj Act of 1947 and ' v «'» (orl 
al the relevant lime had made the Due. tor ot 
Pancliayats the prescribe.■« 
pnnch from olTice. 1957 All LJ 

(HCM3-J2).) _ **Authority competent to 

remove him from his office" — Offence under 
Section 5 (2) committed by Supplies Assistant m 
I, dim! Airlines Corporation - Assistant Control- 
ler of stores is competent authonlv t0 
and remove from service aSupphes Assists; 
(1005) 2 Andh Wit 428: ( 1962 ) 2 Andh LT 
1865 Mad LJ (Crl) 873: I960 Crl U 126. AU 
I960 Andh Pra 35 (37) (Pt A) (Pr 0) (FB). 
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-S. 0 (c) — Authority competent to remove 

from office — Assam General Clauses Act (2 of 
1915), Section IS. 

Tfie power to appoint Upper Division Clerks in 
permanent vacancies in the existing divisions vests 
in the Exec utive Engineer of the Division concern¬ 
ed and not in the Chief Engineer though the lat¬ 
ter exercises supervision in the matter ol fillin'’ 
up the*o vacancies by requiring his approval to 
the appointment. The Executive Engineer being 
the aulliori!v compe tent to appoint, lie is also the 
pioper authority to remove the clerk from his 
office and. is therefore, the proper authority^ to 
sane linn prosecution under Section G tel. (*30) 
ILK (1930) 2 Assam 344: AIR 1931 Assam 42 (42) 
(Prs 2, 3) (DB). 

—S. G — Sanction — ‘Competent to remove 
him from his office* — Meaning of — (Constilu- 
lion of India. Article 311) — (Criminal P. C. 
(1898), Section 537 ) — (Police Act (1861), Sec¬ 
tion 7). 

The words “competent to remove him from 
his office” would clearly show that the auth¬ 
ority contemplated therein is the one competent 
to remove that public servant from his office and 
not any public servant holding the office held by 
the accused person. Section 0. Prevention ol 
Corruption Act cannot override the provisions ol 
the Constitution and consequently, sub-section (2) 
thereof can be made applicable to only such cases 
where it cannot he ascertained with reasonable 
certainty as to who had actually appointed the 
accused person, or where by change in rules, the 
authority who had actually appointed him was no 
longer competent to remove him from his office. 


The Inspector-General of Police has the statu¬ 
tory power under Section 7, Police Act 118611 lo 
dismiss or remove any police officer of the sub¬ 
ordinate ranks. But this power would he indirect¬ 
ly taken away it (lint particular officer was ap¬ 
pointed by an authority superior to the Inspector- 
Genera] of Police. This power of the Inspector- 
General is subject to the provisions of Article 311 
of the Constitution and to such rules as the Stale 
Government may, from time to time, make under 
this Act. Where the accused was originally ap¬ 
pointed as a Police constable in the Police Force 
of Uttar Pradesh and was in due course promot- 
ed as a Head Constable and for a certain period 
officiated as a Police Sub-Inspector prior to his 
being sent on deputation lo the State of Bhopal 
lor appointment as a Police Sub-Inspector and 
alter he had worked for a few years, lie was 
absorbed in the cadre of Sub-Inspectors of Bhopal 
Stale with effect from 1st April, 1932, the com¬ 
petent authority of Uttar Pradesh would be the 
authority who had made his appointment but 
mler Ins absorption in the cadre of Police Sub- 
Inspectors of Bhopal State, he would he deemed 
Jo have been appointed by the person competent 
lo make such an appointment and who had, in 
Tact, appointed him as such. Therefore, the auth¬ 
ority competent to appoint him or who had nc- 
tunlly appointed him will have to he determined 
trom the date of his absorption and from the 
orders whcrcunder he was absorbed in tho 
services of the Bhopal State as a Police Sub 

K Cl i°o r ro Thus t nn >: on,cr P assC(I P r *or lo first 
April, 19a., can be disregarded in determining tho 

authority who had in fact, appointed the accus- 

The accused was absorbed in the Bhopal Police 
1239, dated 28th January, 1954, 

April 105*° In'S W " S - 10 '? kc cfTect ^om lsl 
npni, iuj in these circumstances only the Gov- 

Sr nl iv n 0f , ° Pa , 1 ' lhut is ’ ,hc Chicf Commis¬ 
sioner, was competent lo appoint the accused ns 


a Pnli.-c Sub-Inspector. When be w.i* so appoint¬ 
ed bv the Chid Commissioner the authority com. 
pel cut lo remove him from his nffi-e would, by 
virtue of Article 311 of the Constitution, be red 
one subordinate to the Chief Ommiwiomr. (."»• 
svqucntlv the sanction lor pro><.ciiii* n ;•> required 
under Section G. Prevention ol Corruption Act 
must be by the Chid Coinmiwinner and red by 
ail authority subordinate lo him. The sanction of 
the Chief Set relaiy could be of no help t<* lh$ 
prosecution. The Chief Sec re tan was subordi¬ 
nate to the Chid C"!iimi>M“iicr and « on.wqucnt- 
ly the sanction ol the lorinei caim-t he deemed 
to be the sanction <»l the Chid C ommissioner. 

As there was nothing on the it- nd to show, 
that the Chid Commissioner had given his sanc¬ 
tion for the criminal prosecution of 11 k* accused 
oi the offences ol which he had been convicted 
and as no legal sanction had been given, the 
Special Judge had no jurisdiction h* take cogni¬ 
zance of the case. The trial was thus ab initio 
invalid sind was liable to be quashed. 195G Madh 
I5LJ (Bhopal) Go: 19G5 Cr LJ 975: AIR 1936 
Bhopal 30 (38, 39, 40) (Pt B) (Prs 4, 6, 10, 11, 
12 ). 

-S. 6 — “Authority competent to remove” — 

Offence committed by nakadnrs — Sanction to 
prosecute by President of Municipality — Validity. 

Even though the sanction of the General Board 
is required before a nakadar < an be appointed 
or removed, yd the actual power of appointment 
or removal is with the President of the Munici¬ 
pality and consequently lie can sanction the pro¬ 
secution of the nakadnrs (persons employed to 
collect octroi duly at the octroi outpost). 8 Sau 
LR 30G: 1955 Cr U 1G33: AIR 1935 Sau 117 
(118) (Pt A) (Pr 3) (DB). 

4. Public servant. 

See also Prevention ot Corruption Act (1947), 
Section 3. 

-S. 6 — Penal Code (18011). Section 21. Cl. (12) 

— Offence of criminal misconduct committed 
prior to 27-2-1958 — Accused Is not ‘public ser¬ 
vant*. 


oi occmm _ 


I V « I »» 


X.*, 


od to Section 2 1 by the Criminal Law Amend¬ 
ment Act 19.)S and it came into force only on 
27-2-1958. An officer described in Clause M2> 
would conn* into the category of a public servant 
only from 27-2-1958 for the first time and if 
lie is alleged to have committed the otVcnce of 
criminal misconduct prior to that date, he would 
not be n public servant. 1962 Kc r LJ 881 : ILR 
1902) 2 Kcr 002: (1902) 2 Lab LJ 3(11: 1962 Kcr 

(Kerala) , ( db ) , . ,) Crl LJ 675 (U8l) (Pl G Ml»r 

—"".wv 0 ~ Pcnnl Codc ( ,8 60), Section 21, Cl. (12) 
— Ulienee of criminal misconduct commuted 
prior to 27-2-1938 — Accused Is not ■nubile 
servant’. * 

G, "‘“ e J 12 ' of Section 21, Penal Codc. was 
*°, S ^ , ' on 21 bv (he Criminal Law Amend- 

!> 7 "\tru 19 v° 8 a !i? U inlu force only on 

^ , An officer described in Clause (12) 

” ld ™ m r c into the calcsory of u public ser- 

if f, P y , r ° ,n , 2 /- 2 , 1958 lor *»se first time and 
l he is aliened to have committed (lie offence 

vm.’i i m,sc 1 °:; du ' 1 Prior to that date, he 

o , ’ C . a P. ub,lc servant. 1902 Kcr LT 690: 

(!«“;} | k c ”, m ' m - Kct LJ 881; ,L, < 

s.'Str 
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Kotwar in Ihc former Madhva Pradesh was a 
public servant within the meaning of Clause (8) 
lo Section 21 of ihe Indian Penal Code. Undci 
Section 6 of the Prevention of Corruption Act. 
previous sanction is necessary lor prosecution 
under Section 165-A, Penal Code, as he was a 
public servant. 1957 MPLJ (Notes) 173. 

" S. 6 — Chairman of District Board is public 
servant. See Jaipur District Boards Act (33 of 
1947), Section 57. 1962 (2) Cri U 786: AIR 1962 
Raj 259 (DB). 

-S. G — Public servant — Member of District 

Board under Rajasthan District Boards Act (1954) 
is public servant. 

In so far as Section 203 of the Rajasthan Dist. 
riel Boards Act vests the power of inspection in 
the members of the District Board qua numbers 
without more, it is sufficient to bring the case 
<»l a member of a District Board constituted under 
the Act of 1954 within the lour walls of the 
tenth clause of Section 21 of the Penal Code. 
56 Mad LJ 157; AIR 1929 Mad 8, Bel. on. 1962 
(2) Cri LJ 786: ILR (1962) 12 Raj 327: 1962 Raj 
L\V 307: AIR 1962 Raj 250 (257) (Pt H) (Pr 16) 
(DB). 

5. Absence of sanction. 

©-S. 6 — Trial without sanction — EfTect — 

Subsequent trial with proper sanction not barred. 
See Criminal P. C. 118981. Section 403. 1957 Cri 
LJ 597: AIR 1957 SC 494. 

-S. 6 — Scope and effect of — Under Sec¬ 
tion 6 of the Prevention of Corruption Act, 1947, 
before a Court can take cognizance of an offence 
under Section 101, Penal Code, against a police 
constable, the sanction of the authority, compe¬ 
tent to dismiss the constable is necessary — In 
Ihe absence of such sanction no Court is entitled 
to take cognizance ol the case. See Penal Code 
(1860), Section 161. ILR (1950) All 670. 

-S. 6 — Criminal P. C., Section 537 — Want 

of sanction for prosecution — Trial would he ah 
initio void — A fresh Irial after a proper sanction 
and submission of a fresh charge shed would he 
possible — (Constitution of India, Article 311). 
See Criminal P. C. (1898), Section 537. AIR 1956 
Bhopal 36. 

-S. 0 — Scope — Defect in sanction — Effect 

of — Magislrale cannot legally take cognizance 
of Ihc case. See Prevention of Corruplion Ad 
<1947), Section 5 (2). AIR 1955 NIC (Cal) 829 
(DB). 

-S. 0 — Invalid sanction — It is not com¬ 
pliance with Section 6 — Sanction is invalid if 
there is nothing to show that sanctioning auth¬ 
ority had facts constituting offence, before it — 
Trial on invalid sanction is without jurisdiction 
— Defect cannot be cured. AIR 1955 NIC (Mad) 
3258. 


-S. 0 — Proceeding for an offence under Sec- 

lion 5 (2) without sanction under Section 6 is 
no trial at all — Special Judge has no jurisdiction 
under Section 7 (3) ol Ihc Criminal Law Amend¬ 
ment Ad lo 1 1 v Ihc offence under Section 409, 
Penal Code also — The trial for that offence 
Jieing without jurisdiction is null and void. See 
Criminal Law Amendment Act (19521. Section / 
ll). 1961 (1) Cr LJ 694: AIR 1901 Pat 203 (DB). 
_Ss. 0 arrl 5 (2) — Procedure where Special 


Judge finds sanction invalid. 

Where a Special Judge comes to the conclusion 
that there is no valid sanction under See turn 6 
of Ihc Prevention of Corruption Act, 194 1 , tic 
should hold that the entire proceeding bciore linn 


with regard to the offence under Section 5 (2) 
of that Act is null and void. That being so, he 
cannot pass an order, either of acquittal or of 
conviction. I960 Pat LR 206: 1960 BUR 688: 
1961 (1) Cr U 694: AIR 1961 Pal 203 (204) 

(Pt C) (Pr 9) (DB). 

-S. 6 — Sanction — Contents of sanction — 

Contents must relate to specific offence — (Crimi¬ 
nal P. C. (1898), Section 537). 

It is quite necessary that the sanction should 
relate the facts constituting the offence and foi 
which the person is to be prosecuted, and this it 
must do in respect of all the offences for which 
he is lo he prosecuted. 

Where Ihc sanction under Section G related to 
the specific allegation in respect of the illegal 
gratification of Rs. 5.700 and it was in respect 
this sum that the Chief Secretary had sanctioned 
Ihc prosecution of the accused tor offence under 
Section 161, Penal Code and Section 5 (2), Pre. 
vention of Corruption Act, apart from Sec¬ 
tion 120-B, Penal Code, the sanction, by no 
stretch of reasoning can be extended to the facts 
constituting another distinct offence in relation to 
another sum, of attempt to receive the amount 
as illegal gratification even though it was an act 
which was in the nature of a step in the process 
of the bribe taking. If the accused is to be 
prosecuted in respect of the offence in relation to 
the other sum then evidently sanction for the 
same is essential. Similarly ihe offence of habi¬ 
tual bribe taking falling under Section 5 (1) (a) 
of Ihe Prevention of Corruption Act too is a 
distinct than the former one and in respect of 
this offence too sanction is absolutely necessary. 
Thus Ihc sanction does not cover the offence in 
respect of the other sum nor the offence ol habi¬ 
tual bribe taking falling under Section 5 (1) (a) 
of ihc Prevention of Corruption Act, and that 
being so, the Court has no jurisdiction to take 
cognizance of these offences. 

The illegality cannot be cured under Sec¬ 
tion 537, Criminal P. C. 0 . . 

The whole trial which is held by Ihc Special 
Judge without a jury would he void il prejudice 
is caused lo the accused in respect of offences 


lot covered bv the sanction. 

Held, that grave prejudice had been caused to 
Ihe accused in Ibis case by Ihc joinder of he 
lwo cliarges not covered by Ihc sanction and me 
whole Irial was. therelore vilinlcd and beenm® 
mid altogether. 1954 Cr LJ 1650: 6 Sau LR • 
AIR 1054 Sau 132 (135, 130) (PI A) (Prs 7, 8, 10) 
(DB). 

- S. 0 — Scope — Absence of sanction — 

Elicci — Charges under Sections 342 and 384 and 
161, Penal Code - Cliarges under Sections 34- 
and 384. Penal Code added subsequently ■ - Pass- 
mg of Criminal Law Amendment Act 40 of 19. - 

- In view of Section 10 of find Act case Iransfci- 
red lo Ihe Special Judge by Ihc order ol Sessions 
Iudge — Special Judge returning the case lo the 
Magislrale on Ihe ground that there was no sane- 
lion for Ihc prosecution under Section 161 in view 
ol Section 0 of Act 2 of 1947 and hence he had 
no jurisdiction to try offences under Section 101 
or connected offences under Sections 342 and 384 

— Held, that Ihc translcr ol the case by l*' e 

Special Judge to the Magistrate who had imisclic- 
tion to try those offences could not he said to n 
a transfer under the law - Correct view w that 
Ihc .Magistrate never lost the jurisdiction o try 
the offences other than that under Sech*m 101 was 
concerned - In any case his jurisdiction to tr> 
Ihc case under those sections was r viveJ ^ 
Criminal P. C. (1898). Section 528. 19o< Cri 

394: AIR 1937 Tripura 18. 
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G. Grant of sanction. 

-7 r r~-r-ryTF'T^^Trx' 

# -S. 6 — Deputy Secretarv having power lo 

make some «rdcr> in hi> own right anti lo auth¬ 
enticate other orders issued in the name ot the 
President — Deputy Secretarv having power to 
accord sanction under Section 197. Ciiiuinal P. 
and Section 0 1 2 1 (al of the Prevention oj Corrup¬ 
tion Act (19471 in his own right — Order giving 
sanction ex lade showing that in- did not auth¬ 
enticate it bv order ol the President — It mud 
be held that he gave sanction in his own right. 
See Constitution ol India. Article 77. 19t)l (2) 
Cr LJ 828: AIR 19G1 SC 1702. 

# -S. 0 (1) — Sanction — Grant of — Strict 

compliance — (Criminal P. C. (1898), Sec¬ 
tion 197). 

The sanction under the Prevention of Corrup¬ 
tion At t is not intended to he nor is in automatic 
turinalilv and it is essential that the provisions 
in regard to sanction should lu- observed with 
complete strictness. AIR 1945 FC lf>. Ref. 
J as want Singh v. Slate ot Punjab. 36 Mvs LI 
118: 1958 Mad W.N (SC) 59: 1958 SCJ 355: 1958 
BUR 31: 1958 MFC 05: (1958) 2 Lab LJ 269: 
1958 All LJ 58: 1958 All Crl R 109: (1958) Cr LJ 
265: 1958 SC A 407: (1958) Mad U (Crl) 316: 1958 
All WR (HC) 127: 1958 SCR 762: ILR (1958) Punj 
672: AIR 1958 SC 124 (126) (Pt A) <Pr 4). 

-S. 6 (c) — Sanction —■ Formalities in grant¬ 
ing. 

Where the authority went through the en¬ 
closures of the letter sent bv the Dy. Superinten¬ 
dent ol Police and then accorded the sanction: 
Held, that though the authority might have been 
a little mechanical in granting a sanction it had 
all the necessary material bet ore it and it mud 
be deemed to have exercised its mind about it. 
AIR 1948 PC 82; AIR 1950 All 494. Distinguish¬ 
ed. 1953 Cr U 1310: 1953 A.MLJ 29: AIR 1953 
Ajmer 17 (18) (Pi B) (Pr 9). 

[Reversed on another point in AIR 1956 SC 
404.] 


-S. G — Sanction — Validity. 

The sanction lor prosecution by the officer con 
corned under Section 6 should not he granted a 
a matter of routine, merely on the request ot (hi 
•prosecuting authority. Where the sanction is ac 
corded without the application of his mind lr 
the officer concerned and without ascertainin' 
lull fads, the sanction is not properly and valid 
lv given and the whole trial is vitiated. 1961 Al 
)\K (HC) 317: 1961 All Cr R 169: 1901 All L. 
182: 1961 (2) Cr U 51: ILR (19G1) 1 All 416 
AIR) 100! All 368 (370, 371) (Pt B) (Prs 10, 11 

‘ ' S * G r rr Sanction — Validity — Prcsumptioi 
as lo official acts — Sanction of Superinlcndcn 
ol police to prosecute produced — Court cm 
presume that police report was placed before bin 
and that he considered it and that it was h< 
uho sianed the sanction — Presumption can b. 

invi r i i , S « e *n Code < 1860 >. Section lt»t 

10a4 Crl LJ 4a9: AIR I0M All 223. 

— Discretion to sanction proseculioi 
6 is vested solely in the snnctioniiij 
, . an “ . ,s “Iwolutc — Its exercise canno 

37 (40MP1 B)' n (Pr 13 )* ^ ^ A ' 

-S. 6 — Scope of — Sanction to prosecute - 
Facts necessary before the authority — «%nettoi 
accorded for prosecution under Section 101, Pcno 

^ Conviction on prosecution under Sec 
lion 5 (2) — Legality. 

B was tried and convicted of Ihc ollenrc unde 
Section- a ( 1 ) and sentenced under Section 5 12 


-S. 0 

under S. 
authority 


on a sanction accorded bv Ihc District Magistrate, 
who was appraised of the material particulars of 
Ihc ra\«r for prosecution under Section 161. Penal 
Code bv the police challan submitted to him tor 
the purpose*. In the appeal against it the con¬ 
tention was that the sanction was invalid lor the 
iraM-ns; 111 that it did not disclose the lacks that 
would have enabled the District Magistrate to 
properly grant tin* sanction; and < 2 i the sanc¬ 
tion tor prosecution under Section 161, Penal 
Code, could n«»l support Ihc prosecution under 
Section 5 of the Act. 

Held: The law does not lay down what mini* 
mum lacU an? to he laid hot ore the sanctioning 
authority. Sam linn is intended for the protec¬ 
tion of the public servant in the larger interests 
ol the Stale. The discretion to grant sanction 
under Section 6 ol the Act is solely vested in 
the authority and it is absolute, lie is the judge, 
it the tacts are sufficient and his exercise of dis¬ 
cretion is purely subjective and cannot be ques« 
tinned in a Court ol law. The Court is concern¬ 
ed with the only matter it sanction is accorded 
by the proper authority. 

The conviction and sentence for a major offence 
can he altered to one under a minor offence 
under Section 238, Criminal P. C., only in a 
case where the trial for Ihc major offence was 
valid in law. For want ot sanction to prosecute 
under Section 5 of tlie Act (a separate offence) 
the trial in the case is not valid and the con¬ 
viction cannot, therefore, be altered into one for 
the minor offence under Section 161, Penal Code. 
1952 ALJ 541: 1952 AW R (HC) 474: 1952 All Cri 
Cas 118: 1953 Crl U 192: AIR 1953 All 37 (41) 
(PI C) (Prs 15, 17). 

-S. 6 — Satisfaction of sanctioning authority 

is subjective. AIR 1955 NIC (Assam) 2795. 

-S. 6 — Sanction granted on basis of material 

illegally collected — Fresh Investigation ordered 
— Effect — Fresh sanction after re-lnvcstigntloD 
not necessary — Criminal P. C. (1898), S. 197. 

A sanction granted under Section 6 on the basis 
of invalid investigation is not illegal. The sanc¬ 
tioning authority can proceed on any material, 
which, according to him. is sufficient or trust¬ 
worthy. lie is not concerned to lind out even 
the truth or otherwise of the facts disclosed to 
him All (hat is necessary for the sanctioning 
authority to do is to apply his mind to the facts 
as disclosed lu him. I he grant of sanction is not 
a ludicial act. It is purely an executive act: I LB 
2< Mad 54, Rcl. on. 


A sanction already accorded under Section 6 
does not lapse by reason of the fact that a iresh 
investigation has taken place. The sanction that 
was already granted remains valid and there is 
no need of any fresh sanction after re- 
investigation. Even if Iresh material is assumed 
to have been roller led in the course of fresh 
investigation, it would not affect the sanction ac- 

wpu, Vp?!imdb,: 8: a,k 1062 Bom 205 

—s. 0 — Sanction — Duty of sanctioning uulh- 


It is essential that persons charged with the 

a'Ttv ° l -r ° f ? r "l* ,inR wuK-Hon. which is 
e ',' ‘tr ,<l,ns 1 . whc,h " or not the credit and 
repulalmn of another citizen should be put in 

f" , b '' , r K Cnns . °( 11 crimin "l Prosecution, should 
l>rmg to the discharge of their dutv a seme of 
responsibility and the industry required to 
examine the relevant materials. The* 1 duty ofi 
grunting a proper sanction can hardly be imagin' 
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ed lo have been properly discharged by merely 
putting one's signature on a readv-niade sanction 
presented by the police. 1953 Cr U 1160: AIR 
1033 Cal 430 (431) (Pt A) (Pr 7) (DR). 

-S. G — Sanction — Grant of — Enquiry as 

to truth of facts alleged, if necessary. 

All that the sanctioning authority is required to 
do is that he should apply his mind to the tacts 
of the case as staled to him and decide whether 
on such I acts there should be a prosecution. II 
is not necessary that he should hold any enquiry 
to satisfy himself as to the truth of the tacts 
alleged. AIR 1948 PC 82, Foil. 1953 Cr LJ 433: 
AIR 1033 Cal 129 (130) (Pi A) (Pr 3) (DR). 

-S. 6 — Sanction not giving facts of case but 

referring to first information report which was 
placed before sanctioning authority — Sanction 
held was granted upon consideration of facts. 
(1948) 1 MLJ 243; AIR 194S PC 82 and AIR 1954 
SC 359 and AIR 1958 SC 124 and AIR 1958 SC 
148, Relied on. 1961 RLJR 633: 1961 (1) Cr LJ 
644 (348) (Pt C) (Pr 27) (Pat) (DR). 

-S. 0 — Validity of sanction — Grant of sane. 

lion depends on subjective satisfaction of sanc¬ 
tioning authority. 

The grant or refusal of sanction is an adminis¬ 
trative function and is entirely a matter for the 
subjective satisfaction of the sanctioning auth. 
ority. The sanctioning authority is the judge of 
the material that should be placed before him 
to enable him lo accord the sanction. 1964 Raj 
LYV 478: ILR (1964) 14 Raj 1108. 

7. Validity of sanction. 


—S. G (c) — Sanction — Validity — Order 
sanctioning proseculion signed as “Additional Dis¬ 
trict Magistrate'' and not “Additional Collector” 
— Mistake held technical not alTccting prosecu¬ 
tion. (Penal Code (I860), Section 161). AIR 
1933 NIC (All) 3370. 

-S. 6 — Sanclion lo prosecute — One officer 

bolding two offices — Sanction accorded as Col¬ 
lector — Officer describing himself ns District 
Magistrate — Effect — Criminal P. C. (1898), 
Section 197. 


Where one officer holding two offices of the 
District Magistrate and the Collector in charge of 
the District, acts as a Collector in according the 
sanclion to prosecute required under Section 6 it 
does not matter that lie describes himself as the 
District Magistrate provided his action is of an 
officer acting as Collector. 

Where there is no reason to suppose that the 
officer did not read the charge sheet which con¬ 
tained all the material particulars of the case 
when he accorded the sanction, the sanclion is 
not vitiated on the ground that he has not ap¬ 
plied his mind to the case. Use of abbreviated 
forms such as “Sd”. to indicate ‘sanctioned* is 
not a desirable practice, hut is not a defect in Inc 
sanction. 1950 All LJ 764: 61 Cri U 1363: AIR 
1950 All 507 (508) (Pt A) (Prs 5 to 7). 

-S. 6 — Sanction — Sanction not showing 

that it related lo acts In respect of which prosecu¬ 
tion launched — Validity. 


Where a sanction to prosecute under the sec¬ 
tion does not show that it relates to the acts 
in respect of which the proseculion was launched 
and the prosecution does not give any extraneous 
evidence either to show what facts were put before 
the sanctioning authority on the basis ol which 
he granted the permission for prosecution, the 
sanction is invalid and the Court has no jurisdic¬ 


tion to lake cognizance of the case. 1930 All WR 
205: 1950 All Cri Cas 73: 1950 All LJ 639: 51 Crt 
LJ 1031: AIR 1950 All 377 (378) (Pr 3). 

-S. 6 — Demand for money — Sanclion for 

investigation before payment but immediately 
alter demand is not an anticipatory sanction —- 
Valid — Demand and acceptance on different 
dates — The words of Section 161, I. P. C. 
and Section 5-A, Prevention of Corruption Act are 
wide enough to include investigation into an in¬ 
tended offence — Subsequent trial — Legality — 
Criminal P. C. (1898), Sections 155, 156 (2), 190, 
529 and 537 — Penal Code (lSGOi, Section 161. 
See Prevention of Corruption Act (1917), Sec¬ 
tion 5-A. 1962 (2) Cri LJ 598: AIR 1962 Bom 263 
(DR). 

-S. 6 (1) — Order sanctioning prosecution — 

Validity. 

Where the evidence shows that all Ihe facts are 
placed before the sanctioning authority and it is 
only after fully satisfying itself that the sanction 
was accorded bv it, the sanction order is perfect¬ 
ly in order. 1963 Her U 881: ILR (1902) 2 
her 362: (1962) 2 Lab LJ 301: 1962 Ker LT 690: 
1963 (1) Cri U 673 (680) (Pt E) (Pr 23) (Ker) 
(DR). 


-S. 6 — Valid sanclion — Meaning of — Rele¬ 
vant facts not appearing on face of sanclion — 
Duly of prosecution. 

A valid sanction means sanction given 
after a consideration of all relevant facts, 
Those facts may appear on the face of 
the sanction itself, and where they do so 
appear on the face of the sanction itself, the 
task of the prosecution is easy. Where they do 
not appear on the face of the sanction, the prose¬ 
cution has the liberty of proving such facts by 
other evidence, but it is not liberty alone. It is 
also a duty, because unless the prosecution proves 
bv reference to other evidence that the sanc¬ 
tioning authority had in fact applied his mind 
to the relevant facts, a proper sanction cannot be 
made out and it cannot be proved that the 
foundation of the prosecution had been well and 
trulv laid. 1955 Cr U 1169: AIR 1935 Cal 430 
(432) (Pt B) (Pr 8 ) (DR). 


-S. 6 — Scope — Sanction — Defect In form 

held did not vitiate sanclion — (Constitution of 
India, Arlicle 77) — (Criminal P. C. (1898), Sec- 
lion 197). 

The document containing the contents of a 
sanction, required under Section 6 , Prevention of 
Corruption Act, 11947), to prosecute an accused 
an employee of Ihe Central Government, was not 
expressed to be made in the name of the Presi* 
dent though it was mentioned at the foot that it 
was made bv the order of Central Government. 
On behalf of the proseculion a witness, an As¬ 
sistant, Ministry of Home Affairs, Police Section, 
was examined. Me stated that the document 
bore the signature of the Deputy Secretary, 
Ministry of Home Affairs and that he was auth- 
orised to issue sanction in question on bclialt or 
the Government (Central). .... 

Held, that the statement of this witness who 
had requisite means of knowledge was enough 
under the circumstances to remove any douhi 
created by the use of a form though compliance 
with the provisions of the Prevention of Corrup¬ 
tion Act was not in strict conformity with Arti¬ 
cle 77 (1) of the Constitution and that ‘hedepar- 
ture did not vitiate the order. AIR 195- SC 181. 
1050 SCJ 235: (1952) 2 MLJ 119 and AIR 1952 
fcIlfri.S) 2 MLJ 338; AIR 1015 FC1* « 
I'l J 45- (1945) 1 MLJ 369. Rel. on. 1954 Cr 
» 66 : Mndh RI.J 1954 (HCR) 474: AIR 1954 Madb 
Bha 101 (108) (Pt E) (Pr 58). 
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of sanction — 
in sanction order 
at trial — (Cr. 


Variation 
and those 
P. Code 


-S. 6 — Validity 

between facts slated 
sought to he proved 
(189$), Section 197). 

Where it is alleged that there is a material 
difference between the taels represented to the 
sanctioning authority and those sought to he 
proved at the trial the cru* ial question to be 
considered in such a case is. is the departure 
such as might reasonably he taken to alleel the 
judgment of the sanctioning authority on the 
question of sanction with regard to the matter 
placed before it ! It the variations are not so 
substantial as might reasonably he taken to have 
affected the judgment of the sanctioning auth¬ 
ority, then the order ot sanction is not vitiated. 
AIR 1948 PC 82. Expl. 1954 Cr LJ 966: .Madli 
BLJ 1954 (HCR) 474: AIR 1954 Madli B 1U1 
(109) (PI F) (Pr 61). 

-S. 6 — Sanction for prosecution — Validity 

— Conditions — Resolution of the cantonment 
Board for prosecution of members of the stall — 
Meeting presided over In* Vice-president — Sanc¬ 
tion signed by the Vice-president — Held, the 
failure of the Board to strictly comply with the 
provisions of the Cantonments Act and rules 
framed thereunder would not make the sanction 
invalid. See Cantonments A«T {1924). Section 42. 
1058 Cr U 41: AIR 1958 Madh Pra 2. 

-S. 6 — Criminal P. C. (1898). Section 197 (11 

and (2) — Mysore Prevention of Corruption Act 
(1948), Section 12 — Sanction for prosecution 
under Section 161, Penal Code and Sections 5 (2), 
5 (I) la), Prevention of Corruption Act — Sanc¬ 
tion not required — Specification of Court of trial 
is unnecessary — Sanction does not take away 
ordinary jurisdiction of Court to commit accused 
to Sessions — Sanction is required under Sec¬ 
tion 12, Prevention of Corruption Act but no 
speeiliention of Court is necessary — Penal 
Code (1860), Section 161. See Criminal P. C. 
11898). Section 197 ( 1 ) and (2). 1952 Crl LJ 
919: AIR 1952 Mys 42 (DB), 

-^S. 6 — Sanction — Contents. 

Where the facts alleged against a Government 
servant, the nature of the olTciicc committed by 
him and also the date on which it was so com¬ 
mitted, are clear from the sanction given under 
Section 6 of the Prevention of Corruption Act, 
there is sufficient material from which it can 
be inferred that the authority which granted 
sanction did not act mechanically blit considered 
all matters and only then accorded its sanction. 
The validity of such a sanction cannot be 
challenged on the ground that it does not con¬ 
tain sufficient details. AIR 1948 PC 82. Dist. 

ftR 52: 1952 Cr LJ 8451 1952 NLJ 221: 

AIR 1952 Nag 170. 

S. 0 — Sanction is not invalid merely on the 
ground that the clause of Section 5 ( 1 ). Prcven- 
tion of Corruption Act, which describes the parti¬ 
cular offence for which the accused is to be pro- 
seculcd is not mentioned in the sanction order. 

ri R i l i 9 iL s 9 1961BLJR 633: ,9<3 > (<) 

Cr LJ 644 (540) (P| D) (Pr 28) (Pat) (DB). 

——Ss. 6 and 5 (2)i — Offence under Section 5 
i,. % “Sanction — Facts constituting ofTence not 
put before sanctioning authority — Sanction held 
not vahd under Section 6 - (Cr. P. Code (1898), 
Section 19/). AIR 1955 NUC (Pcpsu) 3427. 

r~" S - 8 “ Sanc,ion — Validity — Offence under 
Section o (2) — In the trial the facts constitutin'; 
the offence not placed before the sanctioning 
authority and no extraneous evidence led at the 
trial to show that sucli facts were placed before 
him — Held, the sanction could not be held 


valid — The trial Court had no jurisdiction c 
take cognizance <>! the case — Sanction * . 
ditv. Sec Prevention of Corruption A« l i_l .»*•»> 
Section 5 AIR 1955 NIC d'epsu) **-'• 

_S. 6 — Previous sanction for prosecution 

Essentials of sanction — Its purpose. 

in respect ol a valid sanction for the pr«'>e M .:- 
lion ol an accused for olli-nec under the I rcw..- 
tj«m of Corruption Act. 1947. the* lull- wing pnn »- 
pics call be deduced lr**n» the decisions, namely. 
< l) the sanction to prosecute is an iinporlan- 
i,Kilter. A valid sanction i> a omditi'ii precedent 
to the valid prosecution oi an l. - 1 the- 

provision “1 sail, lion is a ino>t .-aiulary salcg iard. 
The samluning authority is placed somewhat 
in the position of a sentinel at the door ot crimi¬ 
nal Court* in order that no irre>p<*n-dl>le or 
i ions prosecution can pass the portals o 
Court of justice; (lit to constitute a valid 
lion it must he established that the facU 
sliluting an offence were placed belore the 
tinning authority and that the sanctioning 
ority applied its mind before giving 
(4) the lacts constituting the offence 


inali- 
Ihe 

sane* 

C«*U- 

S.ill *- 

aulh- 
c»n*ent; 
should * it her 

appear in the order sanctioning the prosecution ur 
they should he proved by the prosecution bv ex¬ 
traneous evidence during the course of trial; and u») 
the question of validity or the sufficiency ol the 
sanction may be raised bv the accused at nnv 
stage before the filial decision. 1904 Raj W 478^ 
1LR (1904) 14 Raj 1108. 

-S. 0 — Sanction — Validity. 

The sanction to prosecute the accused under 
Section 161, Penal Code, did not slate the facts 
which constituted the offence nor did the pro¬ 
secution offer any extraneous evidence to show 
that the fads on which the opponent hud been 
prosecuted were placed bclorc the sanclioumc 
authority. 

Held, that 
scouting the 
1958 Cr LJ 1268: 
to 8) (DB). 


there was no valid sanction for pro- 
accused. AIR 1918 PC 82, Foil. 
AIR 1953 Sau 139 (14U) (Prs 5 


8. Form of sanction. 

©-S. 6 (1) — Object of sanction — Form oD 

sanction — (Cr. P. Code (1898), S. 197). 

The object of the provision for sanction is that 
the authority giving the sanction should be able 
to consider for itself its evidence bclorc it conies 
to a conclusion that Ihe prosecution in the cir¬ 
cumstances he sanctioned or forbidden. It should 
he clear from the form of the sanction that the 
sanctioning authority considered the evidence be¬ 
fore it and after a consideration of all the cir¬ 
cumstances ol the case sanctioned the prosecu¬ 
tion, and therefore unless the matter can l>& 
proved by other evidence, in the sanction itself 
the facts should be referred to indicate that the 
sanctioning authority had applied its mind to 
!r *} s £ ] , c,rcu >»stnncc$ of the ease. AIR I94S> 
• V Jaswanl Singh v. State of Pun- 

\vv JSn? .S^L 355 * 30 * M >s u 113: 1958 Mad 
>\N (SC) 59: 1958 BUR 31: 1958 MPC 65: (1958) 

i 1 ^ 8 - AU U 68: 1938 All Crt R 
MAH 28o: 1958 SCA 407: (»581 Mad’ 
^ * HC) 127: ILR (1958) Punt 

572M9o8 SCR 702: AIR 1958 SC 124 (126) (P| Bjf 

•r~ s - 6 — Essentials ol sauctlon. 

Proven!! 01 n f Ci ;? ssarv . for sanction under the 
Prcxcntion of Corruption Act to be in any parli- 

fnrJc / 0rmi or . n r W ? lmR or for il mil the 

lUv J Jm P ° f " h,ch U is Riven - The clfxirnbt- 
111 > Ol such a course is obvious because when the 
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farts are not set out in the sanction proof has to 
l)e given aliunde that sanction was given in res¬ 
pect of the tacts constituting the ofTence charged 
Put an omission to do so is not fatal so long as 
the lads can be, and are, proved in some other 
way. Biswabhusan Nail; v. Slate of Orissa. 1954 
Mad WN 465: 1954 SCJ 537: (1954 ) 2 MLJ 79: 
1954 Cr LJ 1002: 1954 SC A 928: 20 Cut LT 366: 
1954 AWR (HC) 395: ILR (1954) Cut 427: (1955) 

1 SCR 92: AIR 1954 SC 359 (3G0. 361) (PI A) 
(Prs 6, 8). 

-S. 0 — Sanction under — No prescribed 

lorm oj — Facts to be placed bet ore sanction¬ 
ing authority Test of sufficiency — No hard 
and fast rule can be laid down as to what facts 
are necessary to be brought to the notice of the 
sanctioning authority. AIR 1953 AH 37 (39, 40) 
(Pi A) (Prs 7, 13). 

-S. 6 — Requisites of sanction for prosecution 

— No time lor obtaining sanction — No particu¬ 
lar form — Sanctioning authority should be in 
know of nature of charge and materials on which 
it is based. AIR 1955 NIC (Assam) 2795. 

-S. 6 (1) — Order sanctioning prosecution — 

Requisites explained. 

Although sanction under the Act is not intend¬ 
ed to he nor is it an automatic formality and it is 
essential that the provisions in regard to sanc¬ 
tion should he observed strictly, no specific type, 
design, form or particular words have been pre¬ 
scribed lor a sanction order. Therefore, in ac¬ 
cordance with the common sense and the require¬ 
ments of justice, all that the order of sanction 
must show is that all the relevant materials were 
placed before the sanctioning authority and the 
authority considered those materials and the order 
sanctioning the prosecution resulted therefrom. 
The sanction order need not set out the lull facts 
or the reasons whv sanction was accorded. The 
object of sanction is nothing more than to en¬ 
sure the discouragement of frivolous, doubtful 
and impolitic prosecutions. It should he clear 
from the order that the sanctioning authority con¬ 
sidered the materials before it and after a con¬ 
sideration of all the circumstances of the case, 
sanctioned the prosecution. AIR 1948 PC 82, 
Disting. 

Hie Court may presume under Section 114 (c) 
of Evidence Act that judicial and official ads 
have been regularly performed. 19G2 Ker LJ 
*81: ILR (1962) 2 Ker 362: (1962) 2 Lab U 301: 
1962 Ker LT 690: 1963 (1) Cri LJ 675 (680) 
(Pt D) (Prs 22, 23) (Kerala) (DR). 

-S. 6 (1) — Order sanctioning prosecution — 

Requisites explained. 

Although sanction under the Act is not intend¬ 
ed to he nor is it an automatic formality and it 
is essential Hint the provisions in regard to sanc¬ 
tion. should he observed strictly, no specific type, 
design, form or particular words have been pre¬ 
scribed for a sanction order. There!ore, in ac¬ 
cordance with the common sense and the re¬ 
quirements of justice, all that the order of sanc¬ 
tion must show is that all the relevant materials 
were placed before the sanctioning authority and 
■the authority considered those materials and the 
< rder sanctioning the prosecution resulted there¬ 
from. The sanction order need not set out the 
lull facts or the reasons why sanction was accord¬ 
ed. I lie object oi sanction is nothing more than 
to ensure the discouragement of frivolous, douht- 
1 ul and impolitic prosecutions. It should be 
clear from the order that the sanctioning an h- 
oritv considered the materials before it and after 
a consideration of all the circumstances of the 
ease sanctioned the prosecution. Ain 1J48 1L o-, 
Disiing. 


The Court may presume under Section 114 (e) 
of Evidence Act that judicial and official acts 
have been regularly performed. AIR 1948 PC 82, 
Disting. 1962 Kc r LT 690: (1962) 2 Lab LJ 
301: 1962 Ker U 881: ILR (1962) 2 Kcr 362. 

-S. 6 — Sanction — No form prescribed for 

— Giving reasons in the order not necessary — 
Object of sanction. 

No specific type, design, form or set of words 
have been prescribed for according sanction 
under Section G. All that the order of sanction 
must show is that all relevant materials were 
placed before the sanctioning authority and that 
tiie authority considered the materials and the 
order sanctioning prosecution resulted therefrom. 
The sanction order need not set out the reasons 
for the sanction. 

The object of sanction is nothing more than to 
ensure discouragement of fraudulent, doubtful 
and impolitic prosecutions. AIR 1954 SC 359, Re- 
lied on; AIR 1948 PC 82. Disting. 1900 Ker LJ 
1056. 

-S. 6 — Sanction for prosecution — Validity. 

Where the sanction slated that the accused 
(Sar Ranch of Gram Panchayat) had accepted 
marked currency notes as a bribe for granting 
permission to the complainant for building his 
house, it cannot he urged that the sanction docs 
not indicate that the necessary facts which were 
essential for the sanctioning authority to know to 
make up his mind were not placed before him. 
Hindi! BLJ 1955 HCK 1703: Madh BLR 1955 Cr 
33: 1956 Cr LJ 227: AIR 1956 Madh B 51 (53) 
(PI B) (Prs 16. 17). 

-S. 6 — Sanction, form of — No form of any 

kind has been prescribed for sanction to be 
given under Section 6 of the Prevention of Cor¬ 
ruption Act. See Penal Code (1860|, Section 161. 
AIB 1955 NIC (Pal) 1030. 

_S. 6 — Fads nol referred lo on face of sanc- 

,| on _ Sanction Is nol rendered invalid. 

Section 6, Prevention of Corruption Act, docs 
not require the sanction to be in any particular 
form, or that it should be in writing. However 
desirable il may be that the facts should he re- 
ferred to on the face of the sanction, the mere 
lack of it docs not render the sanction invalid. 
In that case, the prosecution may prove by extra¬ 
neous evidence that the material facts constituting 
the olTcnce were placed before the sanctioning 
authority and that Hie fads related to the oil; 
once charged. 1956 Cr U 103: ILR (»»a6) Pepsu 
1: AIR 1956 Pcpsu 12 (13) (PI B) (Pr 0). 

-S. 6 — Sanction — Validity — (Criminal 


C. (1898), Section 197). 

The sanction lo prosecute is an important 
alter; it constitutes a condition precedent lo 
,c institution of the prosecution and the Goiern- 
cnl have an absolute discretion to Rran ° r 
ilhhold their sanction. Though it is plnin'Y 

-siruble that the facts should be referred to on 

,c face ol the sanction, it is not essential since 
-clion 6 docs not require the sanction to be m 
iv particular form, nor even to be in writing, 
ut if Hie facts constituting the offence chained 
■e not shown on the fare of the sanction, the 
rosccuUon must prove by extraneous evidence 
nil those facts were placed before the sanction 
luihorilv AIR 1948 PC 82, Rel. on. l»5o 

r U 099: 56 PunJ LR “ 0: *wp‘‘S wDB) 7a: 
IR 1955 PunJ 65 (73) (Pt B) (Pr 54) (DB). 

_S. 6 — Forum for trial of offence. 

In cases under the Prevention of : 

ct. it is onlv right that "^n^^o Magh rate 
hould be tried not by a Section 30 Magistral 
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but bv a Judicial Officer ol the standing of the 
District and Sessions Judge. AIR 15152 Piinj 33 
(35) (PI D) (Pr 0). 

£-S. 6 — Form of sanction. 

It is not necessary i<»r the sanction under th** 
Prevention ol Corruption \el to he in anv parti¬ 
cular lurm or in writing or Im it to >*.*1 on tarts 
in respect of which it was given. It in. however, 
desirable to mention the tacts. Hut the omis¬ 
sion to mention the taels in Hie older does not 
invalidate the sanetinn. AIR 1951 SC 359. Foil. 
8 Sau LR 306: 1935 Cr L.) 1633: AIR 1955 Sau 117 
(118) (Pi B) (Pr 3) (DB). 

D. Burden of proof. 


According to the provisions of Article 311 of 
the Constitution, or lor that matter those of 
Clause (ci ot Rule 1705, (Page 179 of Hie Rail- 
wav Ksl.ihliNhmi.nl Code. Volume 1 of 19511. the 
:i«*i UM*d could he removed onlv hv an aulhorily 
who appointed him <»r who was superior to that 
authority, and rod hv an authority lower than 
that hv whi* h lie was appointed to the post held 
hv him sulistaiiSively. It had therelore to he 
examined .is to hv wlial authority the accused was 
appointed at the time when he was taken into 
(lovenmu-iil Service alter taking over the manage¬ 
ment of the B. B. and C. I. Railway bv the Gov- 
eminent nf India. As to what authority appoint¬ 
ed him when the management was in the hands 
o| the B B. and C. I. Railway Company was im¬ 


Burdcn of 
sanctioning 
prosecution 
of the ease 


-S. C (1) — Order sanctioning prosecution — 

Validity. 

Where the evidence shows all the fads are 
plaud before the sanctioning authority and it is 
onlv alter fully satisfying ilseil that the sanc¬ 
tion was accorded l»v it. the sanction order i* 
perfectly in order. 1062 Krr LT 690: (1962) 3 
Lab LJ 301: 1962 Her LJ 881: ILR (1962) 2 Kcr 
362. 

-S. G — Burden ol proof as to proper sanc¬ 
tion is on prosecution — Facts must appear on 
iace <•! sanction or that sanction was in lefercmc 
to facts might he proved bv extraneous circum¬ 
stances — (Evidence Act (18721. Sections 101 to 
103). AIR 1955 NIC (Mad) 3253. 

-S. 6 — Validity of sanction — 

proof — Prosecution to prove that 
authority was competent to sanction 

and had applied Its inlnd to the facts -. 

— Facts constituting olTcncc not appearing on 
fr.ee of order sanctioning prosecution — Prosecu¬ 
tion must prove same by other evidence. 

The burden of proof that the sanctioning auth¬ 
ority had applied its mind to the question before 
it and had all the relevant papers in that connec¬ 
tion before it while according the sanction, lies 
on the prosecution and this burden must be 
squarely discharged bv it. The requirement of 
previous sanction is not a formal or technical 
one; it goes to the very root of the jurisdiction 
of the Court trying the case. The burden which 
rests on the prosecution in such a ease includes 
proof that the authority sanctioning the prosecu¬ 
tion was competent to do so and further that it 
had given the sanction with reference to the fads 
on which the proposed prosecution was based 
and that it had applied its mind to the same. 

Therefore, where the fads constituting the otT- 
<Uice do not appear on the face of the order sanc¬ 
tioning the prosecution, or where the order omits 
to show that such facts were brought to Die notice 
of the authority which actually sanctioned the 
prosecution, then the proper course for the prose* 
ciilinn to adopt is that it should prove bv other 
evidence that the material facts constituting 
the offence were placed before the sanctioning 
authority, and where this is not done, the sanc¬ 
tion cannot but he held to be illegal, and llm 
want ol a valid sanc tion must have the effect of 
Ihe entire trial and leave the Court 
jurisdiction to try the case. (1943) *J 

wf.’r U* 3 FC 75 an <* (‘9151 2 Mud 
AIR 194a PC 156 and (1948) 1 Mad 1 I 

sri ; r- R ! J“ “• Am 1954 SC 637 and 1958 

*.(.J 3aa. 19a8 Mad LJ (Cri) 316, AIR 1958 SC 
124. Rel. on. 1902 (2) Crl LJ 786: ILR (106*>) P 
Raj 327: 1962 Raj LW 307: AIR 1902 Ral 25i 
4253) (Pt B) (Pr 0) (DB). J M 

—S. 6 (1) (c) — Authority competent to remove 
public servant — Hallway taken over by Govern¬ 
ment — Appointing authority — Who Is 


vitiating 
without 
Mad LJ 
LJ 325: 


material. 

Where >aiidinn had been given hv the Regio¬ 
nal Traffic Superintendent the sanction would he 
valid onlv il the appointment was made hv the 
Regional Traffic Superintendent, or an officer of 
equal or lower rank, ll was lor Die pr<»$ci ulinn 
to Miow Dial valid sanction had been given and 
it was. therefoie. the dulv of the prosecution to 
prove that the accused was appointed under Ihe 
Government of India hv Regional Traffic Superin¬ 
tendent. or an officer ot equal rank or 
lower rank. ILR (1958) 8 Ra| 688: 1959 Cr LJ 
1115: 1959 Raj LW 644: AIR 1959 Raj 214 (216, 
217) (PI A) (Prs 14, 16). 

10. Proof of sanction. 


•-S. G (1) (c) — Sanction — Validity — 

Facts on which proposed prosecution is based 
must be proved to have been put before the sanc¬ 
tioning authority — (Penal Code (1800), Sec¬ 
tion 161). 


The burden of proving that the requisite sanc¬ 
tion has been obtained rests on the prosecution 
and such burden includes proof that the sanc¬ 
tioning authority had given Die sanction in refe¬ 
rence to the tacts on which the proposed pro¬ 
secution was to he based: and these tacts may 
appear on the lace of the sanction or mav be 
proved by extraneous evidence. Where the facts 
constituting the offence do not appear on Die 
face of the letter sanctioning prosecution, it is 
incumbent upon the prosecution to prove by 
other evidence Dial the material facts constitut¬ 
ing Ihe offence were placed before Die sanction¬ 
ing authority. Where this is not done, the sanc¬ 
tum must he held to be defective and an invalid 
sanction cannot confer jurisdiction upon the 
Court to try Die case. AIR 1948 PC 82 (84). Re- 
hid on. Madan Mohan Singh v. Stale of U. P., 
1954 Cr LJ 1656: AIR 1954 SC 637 (641) (Pt B) 
(Pr 8). 


oiimuuii lur prosecution 




The original sanction was produced. It pur¬ 
ported to be under seal and the officer, who ob¬ 
tained it. was examined and he staled that he 
had obtained the same from the Collector who 
was the sanctioning authority. 

Held, Dint the sanction could not be said to be 
detective or not proved. AIR 1956 Mmlh B 50 
xi 4J .u M £^ HLR 423 ’ listing. 1956 Cr LJ 
*\ ljill . h I1> BU 1955 HCR 1703: Mndh BLR 1056 
Cr 33o: AIR 19o6 Madh B 51 (53) (Pt A) (Pr 15). 

7 S * G — Evidence Act, Section 74 — Sanction 
to prosecute requires no formal proof. See Evi¬ 
dence Act (18/2), Section 74. AIR 1952 Pepsu 


n ~ ? mK * Uon — Validity — Evidence — 
! ros ? cu ! lon . hnvin * more than ample opportunity 
requisite evidence if it wanted to 


to lead the 
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prove the validity of the sanction in the manner 
required hut miserably failing to avail itself of 
the same —Prosecution held not entitled to op¬ 
portunity in appeal and revision in High Court 
to prove the same hv leading fresh evidence. 1902 
(2) Cri LJ 786: ILR (1962) 12 Raj 327: 1962 Raj 
mm 30 "' A,H 1962 Ha * 250 (258) (Pt J) (Pr 21) 

' S. 6 — Absence of sanction — Pica of — 
\\ lien lo be raised. 

•lusl ns it is the duty of the Judges and Magis¬ 
trates to consider the question of sanction when- 
c\er public servants are charged before them, it 
is also the duty of the lawyers to take the point 
about sanction at tfie earliest stage and invite the 
Judge or the Magistrate to decide it before pro¬ 
ceeding to deal with the merits of the prosecu¬ 
tion case. 1935 Cr LJ 1559: 6 Snu I.K 398: AIR 
1954 Sau 132 (138) (Ft F) (Pr 15) (DB). 

II. Taking cognizance. 

• -Ss. 6. 3 — Criminal P. C., Sections 190, 19? 

— Taking cognizance — What amounts to — 
Issue o! warrant lor arrest hv Magistrate under 
Section 3, Prevention of Corruption Act — Read¬ 
ing Sections 197 and 190 of Cr. P. C. and Sec. 6 
ol the Prevention of Corruption Act in the light of 
the wording of S. 3 proviso it is clear that the 
stage at which a warrant is asked for under the 
proviso to Sec. 3 of the Act is not on cognizance 
of the olTencc by the Magistrate as contemplated 
bv the other three sections. See Criminal P. C 
(1898), Section 190. 52 Cri LJ 775: AIR 1951 SC 
207. 

- s. 0 — Penal Code (1800), Section 161 — 

Sanction — Valid sanction to prosecute by 
Superintendent, Watch and Ward — Magistrate 
thinking wrongly that sanction to investigate 
given by District Magistrate, to be sanction to 
prosecute — Mistake of Magistrate held did not 
matter as long as there was valid sanction. See 
Penal Code (I860), Section 101. AIR 1934 All 
223. 

# -S. 0 — Scope — Stage at which sanction Is 

necessary — Legality — (BriJ Mohan Lull, J., 
In order of reference). 

Sanction prescribed by Section 0 was given on 
25-8-1950. On 6-0-1950 the case was brought to 
the notice of the District Magistrate that the ac¬ 
cused was demanding illegal gratification and the 
District Magistrate ordered another Magistrate to 
lay a trap. 

Held, that this did not amount to taking cogni¬ 
zance of any case. As a matter of fact, no case 
was pending at that lime. Nor had any offence 
been committed till then. The District Magis¬ 
trate really directed his subordinate lo find out 
whether the offence was going to be committed 
or not. Raja Ram v. State. 1954 Cr LJ 438: 
1953 All LJ 644: 1953 All WR (1IC) 657: ILR 
(1954) 1 All 379: AIR 1954 All 204 (205) (Pt B) 
(Fr 4) (FB). 

-S. 6 — Criminal P. C., Section 190 (1) (b) 

and Section 173 — Taking of cognizance is 
different from initiation of proceedings Re¬ 

port of Police Officer under Section 173 request¬ 
ing Magistrate to issue B summary — Magistrate 
issuing A summary — His action is not taking 
cognizance — (Criminal Law Amendment Act 
(1952), Section 7 (D). See Criminal P. C. 

(1898), Section 190 (1) (b). 1939 Cri LJ Uo3: 

AIR 1939 Bom 437 (DB). 

-Ss. 0, 5 (2), 5-A — Criminal Law Amendment 

Act, Section 8 (1) — Cognizance under — Not 
confined to police report — Offence under Sec¬ 


tion 5 (2) of Act 2 of 1947 — No investigation bi 
oiliccrs specified in Section 5-A — Cognizance 
taken on complaint by Circle Inspector is valid 
— Criminal P. C. (1898), Section 190. See Climb 
nal Law Amendment Act (1952), Section 8 
(1). 1905 BLJH 483: AIR 1900 Pat 15 (DR). 

-S. G — ‘Taking cognizance 9 — Sanction — If 

condition precedent — (Criminal P. C. (1898), 
Section 190 (1) ). 

Where the Magistrate had before him the 
charge-sheet against the petitioners some of 
whom he removed from the category of witnesses 
to the category of accused persons and enlarged 
the petitioners on bail and decided that they 
were to be tried for offences under Section 161, 
Penal Code and Section 5 (2) of the Prevention 
of Corruption Act and sanction was thereafter 
given : 

Held, that the Magistrate took cognizance of 
tlie offences without the necessary sanction and 
therefore the commitment of the petitioners was 
bad in law. AIR 1945 FC 10, Distinguished. 1953 
Cr LJ 1289: AIR 1953 Pat 225 (227) (Pt A) 
(Fr 7). 

-S. 6 — Scope — Subsequent sanction — Sufll- 

clcncy — (Criminal P. C. (1898), S. 537). 

Where the Court takes cognizance of the off¬ 
ence in the absence of the sanction, and if th* 
proper sanction is subsequently obtained, while 
the proceedings are not yet over, the irrgularity 
may be cured under Section 537, Criminal P. C. 
Bui if the whole trial is completed in the absence 
of a proper sanction then the trial is vitiated as 
having taken place in contravention of Section 0 
of the Act. 1953 Cr U 1237: AIR 1953 Sau 139 
(132) (Pt B) (Pr 6). 

12. Sanction in the case of any other per¬ 
son — Sub-section (1) (e). 


-S. 0 — Police constable committing offence 

under Section 101, Penal Code — Section 0 (c> 
applies — Sanction of Superintendent ol Police 
is necessarv before Court can take cognizance of 
offence. 1949 All WR (HC) 485: 1949 All Cri Cos 
122: 51 Cri LJ 222: ILR (1950) All 1113: AIR 1950 
All 5 (6) (Ft B) (Pr 6). 


13. Snncllon under Sccllon 197, Cr. P. C. 
and this section. 

—S. 6 — Penal Code (1860), Section 161 — 
’rosccution of public servant for taking bribe — 
;o sanction under Section 197, Cr. P. C. is rc- 
U i rc( i __ Public servant not removable except 
V previous sanction of Provincial Government 
- Sanction for his prosecution is required under 
ection 0 of Prevention of Corruption Act — 
Criminal P. C. (1898). Section 197). See Penal 
ode (1800), Section 101. AIR lJoi Orissa —0 

DB). . .. 

_S. 6 — Applicability — Offence under Sec- 

on 161, Penal Code — Sanction. 

The accused moved the Sessions Court to quasi) 
ie proceedings in a case under Section 161. 1 enal 
ode and the Sessions Judge made a reference 
ecommcnding the same. 

Held: There is a distinction between Sec- 
on 197, Cr. P. Code and Section 6 of Act 2 ot 
947. Under Section 197 sanction for prosecu- 
on for an offence under Section 161, Penal C<h c, 
is staled, was required only when the public 
rvant is accused of the offence while acting m 
ie discharge of his official capacity. But See- 
on 6 of the Act makes no such dis m< In n and 
,e Acts being applied to Tripura Stale 1» the 
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Pari C Stales (Laws! Art 1U.'>0. sanction is a 
necessity irrespective of the question whether the 
public servant was acting or purporting to art 
in discharge ol Ins official duty. AIR 105- 
Pun j 80, Red. on. 

Sanction tor prosecution under Section 161, 
Penal Code to Lc legal must be c learly evidenced 
from the order granting the sanction or other 
-documentary evidence placed he tore the Court. 
The theory <»i implied sanction is unknown to 
•law. (.MR 1951 M *255, Re), onj. 

It is not incumbent on the accused to raise 
the objection; it is the duly of the Magistrate to 
satisfy himself bet ore taking cognizance. Sec¬ 
tion 537, Cr. P. Code, cannot cure the want of 
sanction as it cuts at the basis of prosecution. 
1052 Cr LJ 1648: AIR 1052 Tri 21 (21, 22) 

(Prs 3, 4). 

14. Valid sanction — Illustrations. 

r r p»n 

<•-Ss. 0, 5 — Sanction stating that accused 

had received money and had embezzled it and 
was therefore, guilty under Sections 400/41)6, 
Penal Code and Section 5 (2) of the Act — Sanc¬ 
tion held sufficient for trial under Section 5 (1) 
< c )« 

The sanction said that the accused had receiv¬ 
ed money and misappropriated it bv not credit¬ 
ing the same into the treasury and embezzled il 
and was therefore guilty of criminal misconduct 
and liable to prosecution under Sections 409/406, 
Penal Code and Section 5 (2) oi the Act. 

Held, that the allegations made clearly showed 
that the sanctioning authority had Section 5 (l) 
(c) ol the Act in mind because the sanction spoke 
of misappropriation and embezzlement of the 
moneys and misappropriation and embezzlement 
was only to be found in Section 5 (I) (c). There 
was nothing in the words ‘misappropriation and 
embezzlement' to imply that this was only with 
reference to conversion bv the accused to bis 
own use. As I lie words of the sanction stood 
they would cover a case of misappropriation or 
conversion to his own use by the accused himself 
or by allowing others to do so. There was there¬ 
fore sanction for prosecution of the accused 
under Section 5 (II (cl. Munnnlnl v. Stale of 
Uttar Pradesh, 1904 (1) Cr LJ 11: (1964) 3 SCR 
*8: 1904 SCD 21: 1LR (1963) 2 All 010: (1964) 2 
SCJ 307: (1064) Mad LJ (Cr) 491: AIR 1964 SC 
28 (32) (Pt C) (Pr D). 

®-Ss. 6, 5 — Letter for sanction and the first 

inforninlion giving all facls — Both documents 
before sanctioning authority — Sanction showing 
that authority considered these facts — Sanction 
Is not invalid because facls were not mentioned 
therein — Sanction for prosecution under sub- 
M-clion (2) read with sub-section (3) of Section 6 
— Conviction under sub-section (1) of Section 5 
rqatl with suh-secllon (3) Is not bad — Cr. P. 
Code (1898), Section 197. 

The Superintended* of Police, aflcr giving in 
Ins letter lor sanction, requested the Government 
to give sanction under Section 6 of the Proven- 
p r . Corru P Uon Act and Section 197 of the Cr. 
1 *n . e . for thc Prosecution of the ap¬ 
pellant under Section 5 (2) and (3) of the Pre¬ 
vention of Corruption Acl. The First Informa¬ 
tion Report and the letter gave all the necessary 
facts to satisfy the mind of the sanctioning autii- 
only that the appellant was habitually receiving 
gratification other than legal gratification within 
meaning of Section 5 (1) (a) or the Act, and that 
he by ins corrupt and illegal means or otherwise 
was abusing his position as public servant to ob¬ 
tain lor himself pecuniary advantage within the 


meaning of Section 5 111 (di of the Act. Th«* 
urdei% issued by the Government showed that it 
gave the sanction under sub section i‘Ji. read with 
suh-v«tioji |.». ii] Section 5 of the .V't. alter 
<on>idcniig the tails disclosed in the said two 
doiumciiK Upon tins sanction the appellant was 
convicted under sub-section ill ol Section 5 read 
with sub jection (3i : 

Held, that all the relevant facts necessary to 
salblv the mind ol the sanctioning authority 
were placed bet ore it. Though the sanction ex 
lack* did not disclose tin* lacts, the doiumenl* 
which were exhibited in the case gave all the 
i,c»e.ssarv relevant lacls mnslilutiiig the offence. 
AIR 1948 PC 82. K«*l. on; AIR 1954 SC 037. Dist¬ 
inguished. Held, lurther. that sub-section ll» des¬ 
cribes the ingredient^ of the ollence ut criminal 
misconduct. Sub section |2I is the penal section, 
that is the section which imposes punishment lor 
such a criminal misconduct. The sanction re¬ 
ferred to sub-section (2i which is the provision 
that makes criminal misconduct punishable. The 
sanction ex livpolhcsi must have reference only 
to criminal misconduct as defined in sub-see. 
lion (11. Tiie sanction, therefore, though in terms 
ii lelerrcd to sub-section |2i. in elTect must be 
deemed to relate to sub-section (li read with 
sub-section (2) for the expression criminal mis¬ 
conduct in sub-section |2) lakes in the deJinition 
ol criminal misconduct. Therelorc the conten¬ 
tion that because the sanction was given lor pro¬ 
secuting the appellant under sub-section l2l read 
with sub-section (3) of .Section 5 ol the Ad. his 
conviction under sub-section ill of Section 5 read 
with sub-section (3i. was bad. had no merits. 
AIR 1954 SC 359. Relied on: AIR 1958 SC 124, 
Distinguished. Held, also, that the contention 
lltal the sanction was given under sub-sec¬ 
tion (3) of Section 5 which lavs down 
only a rule of evidence on a wrong assump¬ 
tion Hint the said sub-section created an offence, 
bad also no merits. When the sanction was 
given under sub section (2) read with sub-sec¬ 
tion (3) it only meant that on the fads disclos¬ 
ed in the said two documents, a case lias been 
made out lor drawing a presumption o! guilt 
against the appellant. Ram Sugar Pandit v. Slate 
of Bihar, 1903 SCD 617: 1963 BLJR 914: (1963) 
2 Lab LJ 4GC: 1963 Mad LJ (Cr) 569: (1963) 2 
SCJ 505: ILR 42 Put 665: (1963) Supp 2 SCR 652: 
1964 (2) Cr LJ 05 (67 to 79) (Pt A) (Prs 4, 7, 
9, 11, 16, 17) (SC). 

•-S. 6 — Suuction for prosecution — Vali¬ 

dity. 

A sanction for prosecution granted by a com¬ 
petent authority under Section 6. Prevention of 
Corruption Act dearly staled that the accused had 
demanded, on 12th May, 1952 as bribe the sum of 
Ks. 109 from Doraiswainy and had accepted the 
sum as a motive or reward lor spoedv and 
favourable settlement of the claim cases, that (he 
sanctioning authority had applied his mind to the 
tacts und the circumstances of the case and was 
satisfied that in the interests of justice, the ac¬ 
cused should be put on bis trial in a Court of 
competent jurisdiction for olVenccs under Sec¬ 
tion 161 ol the Indian Penal Code and Sec¬ 
tion 5 (2) of the Act, alleged to have been com¬ 
mitted by him. In his evidence in Court the 
sanctioning Authority stated that the sanction was 
prepared by the police and put belure him by 
the personal branch of his office and that before 
according sanction he went through all the relc. 
vont papers put before him. 

Held, that the sanction granted under Sec¬ 
tion 6 was perfectly valid. It was nut for the 
sanctioning authority to judge the truth of tho 
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allegation made against the accused by calling 
tor the records o| the connected claim cases ol 
oilier records in connection with the 
I rom his office. Indu Hhusan Chatlerjee 
West Bengal. 1958 Cri LJ 279: 

MU (Cri) 448: 1958 All 
NVR (HC) 557: 1958 SC A .148: 

1958 SC 148 (159 to 152) 


ol 
1958 


cases 
matters 
v. State 


1958 
Cr R 356: 
1958 SCR 
(Prs 9, 19). 


SCJ 581: 
1958 All 
999: AIR 


•S. G 


(e) — Burden of proof — Sanction 
— Validity — Onus. 

Letter o! sanction signed bv Personal 
of Sanctioning authority — Personal 
witness, proving another 
to he draft ol letter 


as 


Assistant 
Assistant 
document 
ol which 


— Drat t signed bv 


copy 

below the word ‘‘approved” 
in fact given, though the 
Madan Mohan Singh v 
LJ 1656: AIR 1954 SC 637 


examined 
which purported 
sanctioning letter was 
Sanctioning authority. ! 

— Sanction held was 
form was not proper. 

Stale of U. P., 1954 Cr 
(649) (Pt A) (Pr 7). 

-S. 6 (c) — Previous sanction for prosecution 

— Validity of sanction — Change in designation 
of authority competent to remove. 

A station master was appointed on 
by the District Traffic Superintendent 
when the branch ol the Railway on 
said station master was working was 
(). R. R. There was subsequently an 
lion ol the O. R. R. with the E. I. H., 


he 


14-1-1918 
of Bareilly 
which the 
called the 
amalgama- 
and when 

railways were later regrouped the erstwhile 
E. I. R., became the Northern Railway and the 
designation of the District Traffic Superintendent 
was dropped and three officers were appointed 
in his place. These three Officers were I he Divi- 
sional Personnel Officer, the Divisional Commer¬ 
cial officer and the Divisional Transport Officer, 
and all the three were under the Divisional 
Superintendent. This Divisional Superintendent 
gave the sanction under Section 6, Prevention ol 
Corruption Act, tor the prosecution ol the said 
Station Master lor accepting bribe. 

Held, that as the Authority who gave the sanc¬ 
tion was an officer superior to the District 
Traffic Superintendent of 1918 who had appoint¬ 
ed the Station Master, there was no flaw in the 
sanction lor the prosecution <9 the Station Master. 
1038 All Cri R 51: 1058 AU \VR (HC) 47. 

-S. 6 (c) — Sanction — Form of — No parti¬ 
cular form in which sanction is to be requisition¬ 
ed or should he given — Sending of report ol 
offence to A. 0. M- held amounted to request for 
sanction — Thai accused should he prosecuted 
in particular Court is mentioned in sanction — 
Nonetheless, the order held to he order sanction, 
in- prosecution. (Penal Code ll8(.0), Section 101). 
AIR 11)55 NIC (All) 1)570. 

_S 0 — Sanction — Form ot — Separate 

order— Necessity — (Criminal F. C. (1808), Sec¬ 
tion 197. 

A contingent clerk in the office of the Superin¬ 
tendent of Police committed an offence undii 
Section 5 (2) of the Prevention of Corruption Act. 
The Sub-Inspector of Police submitted a report 
l„ the Superintendent of Police in which, after 
'■vine the necessary details, lie requested he 

Superintendent of Police to accord sanction to the 

inoscciilion of the contingent clerk of an ollcncc 
unde,- Section 5 (2) Prevention ol[Corniphon^ Act 
mid Section 409. Penal Code. The ;’ , u ‘ e ‘ 

'first 

„i the report that the contingent clerk might be 

prosecuted. , . .. „ 

Held that although it might have been heller 

tsar 


adopted by him did not invalidate the sanction. 

1957 Cri LJ 131 (Him Fra). 

-S. 6 (1) — Constitution of India. Arts. 356,. 

166. Clauses ( 2 ) and (3) — Assumption of 
administration of State by President — Rules 
made by Governor under Clause (2) of Article 166 
continue to be in force — Order sanctioning pro¬ 
secution purporting to have been issued in name 
of Government, signed by Additional Secretary Is 
valid. 


Although as the result of the administration ol 
a State having been taken over by Hie President 
under Article 356. Clause (3 1 ol Article 166 is 
1 1 ^ .* 1 166 is not 


suspended. Clause (2) of Article 166 is not sus¬ 
pended and the Rules framed bv the Governov 
under Clause (2) of Article 106 
lorce until they are amended 
the Governor himself. 


continue to he in 
or substituted by 


W here, therefore, one of the Rules of Business- 
framed by I lie Governor provides that “Every 
order or instrument of the Government of the 
Slate shall he signed by a Secretary, an Additional 
Secretary, a Joint Secretary, a Deputy Secretary, 
an under-Sccretary or an Assistant Secretary of 
by such other officer as may he specifically em¬ 
powered m that behalf and such signature shall 
be deemed to be the proper authentication of 
such order or instrument \ an order according, 
sanction under Section 6 (1) of Prevention of 
Corruption Act for prosecution of offences under 
the Act. purporting to have been issued in the 
name ot the Government and signed bv the Addi¬ 
tional Secretary to the Government by the order 
of the Governor is valid, having been expressed 
to be taken in the name of the Governor and 
having been authenticated by a person duly auth¬ 
orised and is immune from challenge in a Court 
Ol law on the ground that it is not an order 
of the Governor. 1962 her LJ 881: ILK ^ (1962) 
•> Her 302: (1962) 2 Lab LJ 301: 1902 ker LT 
090: 1903 (1) Cri LJ 675 (679, 08(1) (PI C) 
(Prs 15. 20. 21) (Kcrnln) (DB). 

_S 6 (1) — Validity of sanction — Constitu¬ 
tion of India, Article 350, sub-clause (1) — Order 
b>- President assuming functions of Government 


UY rri-NiuviH tmuHi.i.j, --- - , • i_ 

of Stale making power of President exercisable 
by Governor — Sanction for prosecution accora 
cd by Governor Is valid. 

Where the order passed bv the f rc ^ nt j^ 
exorcise ol his powers under Article 
clause (1) of the Constitution, alter assn I hmv 
of the functions of the Government of a Slab by 
a Proclamation, makes if clear that the P«J« 
taken over bv the President has been made over 
and made exercisable by the Governor of the 
Si- o subject of course, to the superintendence, 
dircciion and control of the President. mus. 

p Mi' n f Prevention of Corruption Ait I f 
prosecution ‘ accorded'^by the Governor is proper 
sanction. AIR 1954 Pcpsu 130. Dislmg- 

, I S wi. HR (1902) 2 Ivor 362: (196-) 

301: 1982 Ker LT 690: 1903 (j) Cr L 
(PI A) (Pr 12) (Kerala) (Db). 

__Ss 6. 5 — Sanction — ^ alidily - 

between sanction and facts co " sl, '“ t ' 1 "? cvtran c- 

,nus > be , f ' Ci " r „2r Courtis no concerned whe 
;; l,s C ”i', S,< ,e ac.s"l»efore sanctioning authority 
l iSt ol were n«d sufficient or whether sanction 

was accorded after C “"iUen to° n sanctioning 

iSa?"? SSS VSS^i referring Us 


1962 Ker 
2 Lab LJ 
675 (678) 


Nexus 

offcnco 
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lellcr in his sand mu — Letter proved — S:\iu- 
lion held valid — (iViinl Od«* it86th. .Sec- 
tion 161 1 . AIR 1955 NI C (Madh Blia) 852. 

-S. 6 — Snndion In pr<wrulc under — Fads 

on which proposed prosecution is ha>cd mud he 
put before sanctioning auilmritv — Condition 
satisfied — Sain imn held was valid. See Penal 
Code (I860!, Section 161. (1957) 25 Cut LT 31. 

--S. 0 — Sanction for prosecution — Mention 

of wrong sub-section — If vitiates .sanction. 

Sub-sect ion PJi ol Section 5 iv the penal provi¬ 
sion. hut hcloiv a cigni/.nice is taken <>l all ol- 
fence under this subsiclmn. it is imperative that 
there should he a sanction as required hv Sta¬ 
tion f> ior the said pi useeulion. The .Superinten¬ 
dent <d Police alleged in hU letter for sanction 
that the ait used showed undue l.ivours obtained 
monev )>v corrupt or illegal means and received 
a sum of Rs. 406 as illegal gratification from the 
proprietor of a lirin and these tacts were plated 
before the sanctioning authority. The sanctioning 
authority, accorded sanction lor the prosecution 
of the accused in respect ol the offence under 
sub-section |2) ot Section 5. 

Held, that though the sanctioning authority 
mentioned suh-seclion (5) while granting the 
sanction, sub section Cl) must be deemed to he 
a surplusage*. The effect ol the sanction was not 
to limit the offence committed hv the accused to 
one under sub-section CD only of Section 5 and 
the sanction was not invalid. AIR 1958 Pat 374 
and 11948) I MLJ 243; AIR 1948 PC 82 and AIR 
1954 SC 637 ami 1958 SCJ 355; 1958 MLJ (Cr) 

316; AIR 1958 SC 124 and AIR 1954 Sau 132. Dish 
1961 BUR 611: 1961 (2) Cr LJ 385 (39(1) (P| A) 
(Pr 15) (Pal) (DB). 

S. 6 — Scope — Sanction by higher authority 
— Validity. 

The accused, a prosecuting Sub-Inspector, was 
tried for an offence under the Act. While the 
Assistant Inspector-General, who ranked with a 
Superintendent ol Police, was the authority who 
appointed him the sanction for the prosecution 
was given hv the Deputy Inspector-General, an 
authority higher in rank than a superintendent. 

Held, that the sanction did not contravence 
the provisions of Clause 1 (c) of the section. 
AIR Ht49 PC 112, Distinguished. ILK (1950) Punj 

(P| 7 A) I0 (P 4) U W ° : A,R 1057 PUDJ 01 

S. 6 — Form of sanction — Construction of 
sanction. 

Section 6 of the Act docs not prescribe the 
form m which the sanction should he conveyed. 
H foUows that in construing sanction the ap. 
proach ol the Court must be realistic and reason¬ 
able and should not be clouded bv an over strict 

TcnZ? ° n ? lnl J ?m ? nt 1 of fnc,s with mathematical 
T ,0 .K lcaI precision, nor should the 

subtil S r Slr,cl < ?! ,scrvancc of very nice and 
subtle (hslmchons in the forms of expressions. 

oritv havin^°? s ) ruc 1 i° n ’ that the sanctioning nulh- 
nf ih h,n,n '\ lak en into consideration the record 

the* offence ?„*? ft*"* him ,hc constituting 
IrL '1 hal ,hc S!lr >clion <li.l not suJTci 

“ San ction by Chief Minister held nroner 
Governmeni of Rajasthan Rules of Busincss^R fT 

is Esr"** of A » ide * I: 


held valid — i Penal 
AIK 1955 NIC (.Snu) 


--Ss. 6 (l) (<•), 5 (2) — Applicability — Prose- 

eiilimi <>i paid — .Sanction given hv Collector 
wlm appointed the pate!. 

Code 1 1 Soil i. Section 161). 

935 (DB). 

-S. 6 (3) — Sanction — Delegation of power 

— Power of Kajprnmukh Is not exhausted — 
(Penal Code (1860). Section 161). 

The delegation of authority hv the principal 
which is in its essence revocable cannot have f ho 
died of divesting the donor "I the power 
permanently — R.»jprnuuiklt delegating aultc rilv 
oi appointment and dismissal oj clerks in 
I > . W. Department to Chief Engineer — Prose¬ 
cution of a clerk in the department under the 
Act — Sanction by Raiprainukh in valid — Mis 
power to sanction no! being exhausted |>v iN i 1 .*:le¬ 
gation — Rajpramukh can cxenUe the -ame 
power himsdt on the general law that a principal 
*an always exercise the power which he ddegal. 
ed to Iiis agent, il the principal can at any 
moment revoke the aullmrilv ol the agent. 6 Sail 
LK 216: 1954 Cr LJ 688: AIK 1954 Sau 62 ( 64), 
(PI D) (Pr 7) (DB). 

--S. 6 — Accused appointed Executive Engineer 

for Tripura State Road bv order of Governor of 
Assam — Accused later on put in charge ot cer¬ 
tain Division, by order of Governor — Since 
generally power to appoint carries power t«» dis¬ 
miss, i*i the absence ol power to dismiss. Governor 
of Assam had power to dismiss accused — Sanc¬ 
tion given by the Governor under signature ot 
Chid Engineer and Secretary P. W. D. Assam 
lor prosecution ol accused for taking bribe held 
legal and the prosecution held valid. 1952 Cri 
LJ 1201: AIR 1952 Tripura 1 (5) (PI I) (Pr 27). 

15. Invalid sanction — Illustrations. 

•• • • 

——S. o (!) - Panehnyals — Maharashtra Zltla 
I’arishads “"d Panchayal Samiltes Act (.> ol 
1962). Section 242 — Penal Code, Section 161. 

Prosecution of accused, a Government servant, 
whose services were allotted to Zilln ParMiad. is 
illegal if sanction ol the Collector is not obtain¬ 
ed — Sanction Riven bv Executive Officer does- 
not make trial leRal. 1005 Mali LJ ( ; \oles) 30. 

S. 0 — Sanction — Validity — (Indian Rail¬ 
ways Establishment Code. 1051- DiscI llSc unit 
Appeal Roles, Rules 1704, 1705). 

In the case of a Class III railway servant it ii 
Iho General Manager of the Railways who is the 
PIKHnlmR authority and who normally can take 
duciphnarv ad.on ol suspendiuR or «| iM U 

Rule'S o r, n‘ S °r irC ' Thc ,,|,pnin « "'“.Is of 

II e ndc.o o ji;" ,l,ne "™ l , Appeal Rules under 

subject to the provisions of Rule 1706" govern 

i c ,jrr n ? , 0f c" le 1701 (i) and Rule 1704 lii 

i itruor‘ , d „ ClCRa, r * hich lhe General Manager 
I trported to make in lavour of the TmlTi.' 

Supcrm endent is subject to the provisimis^f 

So 

|l.c Traffic Superb,tcndcntTlhiutTciS? lK 

E#S=S'I£?1 

* ccl to the provisions of Rule I 7 in n ‘ 

, SA! - « WfVflS 
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-Ss. fi. 5 (2) — Prosecution of Sar Pancb — 


'Sanction by Collector — Panchayat Mandat pro¬ 
per authority to remove Sar Pancii — Sanction 
is not valid — Trial before Special Judge is 
vitiated — Bombay Village Pancbayals Act (3 of 
1959). Sections 39, 187. 

Under Section 6 of the Prevention of Corrup- 
lion Act. no Court can take cognizance of an 
offence punishable under Section 5 (2) of the Act 
except with the previous sanction ot the authority 
competent to remove the public servant from 
4iis office. 

The power to remove a Sar Punch of a Pancha- 
•ynt irom office vests only in the Panchayat 
Mandal under Section 39 of the Rombav Village 
Panchavats Act and the power to suspend a Sar 
Punch during the pendency of criminal proceed¬ 
ings vests in the Collector ol the District under 
Section 41 of the Acl. Apart from Section 39. 
There is no other provision under this Act. which 
provides lor removal of a Sar Punch lrom his 
office. 

But. under the powers conferred upon it by 
Section 187 of the Act. the Government of l* oraba ? 
published a notification, dated September 19, 
1939. The Collector was given powers under Sec* 
lion 39, until the Mandals were duly constituted. 
There!ore. sanction under Section 0 ot the I re- 
vention of Corruption Act given by the Collector, 
for the prosecution of the Sar Punch for the 
offence under Section 5 (2l of the Prevention of 
Corruption Act, after the constitution of the 
Mandal, is not valid, and the Special Judge does 
cot gel any jurisdiction to entertain the matter so 
jar as the oilence punishable under Section a (-! 
of the Prevention oi Corruption Act is concerned. 
The Special Judge also has no jurisdiction to try 
the oilence under Section 409, Penal Code. 
Since this is a «|uestion of want of jurisdiction, 
;; „ obvious that the entire trial before the 
Special Judge is vitiated. (1963) 2 L»b LJ 640. 
(1903) 4 Guj I.R 363: 1963 (2) Cr U (006 to 

o38) (Pt R) (P rs 2 lo (^uj) ( D “b 

-S. 6 — Sanction — Validity — Affidavit by 

Deputy Secretary having no personal knovilcd e 
Ol milter — It is incumbent on him to disclose 
Sis "ource of information - Deputy Secretary 
verifying as “solemnly affirmed and failing 1 
^late Dial material contents oi affidavit except in 
‘o far as thev related to matters of law were 
true to bis personal knowledge or othenvuse 
Affidavit held to be bad and rejected AIR 19a. 

<254) (PI C) (Pr '•) (DO). 


16. Doubt about sanctioning authority — Sane- 
tion — Sub-section (-!• 


_c o _ ‘Employed’ — Means permanently 

inlovcd — Public servant under Assam Go>cr 

Services lent to Centra. Government - 

fences under Sections 161 and »«* • * £ 

m.nillcd whilst in servlce undcr Cenri 

jinent - Clause (0 and no l0 n^b y Gov! 

Section 0. applies — Sancun fi rf(1-|ed> 
aor-Gcnerai is '“'olid J ' 1 im of 

Clauses (at and (b) of ^t st^ in 1949) deal 
rruption Act. WH* employed in connec- 
th persons permanen F ,^ lera tion or in con- 
n with the MC-nrs < f ‘he { vince respcc . 

etion with the alT. h appropriate 

cly. and in regard to ™ Uon M are the 

thorities ' vbo ^ n ^ , he Provincial Govern- 
ntral Government . sen ant whose ser- 

ZJZXtfXSZZ *.. i ‘ e —• 


does not fall either under Clause (a) or under 
Clause (b), hut it falls under Clause (c). The 
word ‘employed’ in the context must mean per¬ 
manently employed. The employment referred 
to in Clauses (a) and (b) must mean the em¬ 
ployment ol a permanent character and would 
not include the ad hoc or temporary employment 
of an officer whose sendees have been loaned by 
cue Government to the other. 

Held, on tacts that the case of the accused fell 
under Clause (c) of Section 6 and that it was 
only the Provincial Government of Assam which 
could have given a valid sanction under Sec. 6 . 
The sanction given by the Governor-General was 
therefore invalid and the consequent trial in res¬ 
pect of offences under Sections 161 and 165, I. 
P. C.. was without jurisdiction and invalid. 
AIR 1959 All 149, Reversed. R. R. Chari v. State 
of Uttar Pradesh. 1962 (2) Cri U 510: 19G2 AU 
Cr! R 493: 1962 All WR (HC) 732: 1962 Mad WN 
553: 1962 SCD 913: (1963) 1 SCR 121: ILR (1962) 
2 All 904: AIR 1962 SC 1573 (1581) (PI E) (Pr 21). 


-S. 6 — Sanction for prosecution of a civil 
servant — Sanction to be from competent auth¬ 
ority — Competency to be determined with rele- 
icnre lo appointing authority under Article 311 (1) 
of Constitution of India. 

Sanction under Section 6 of Prevention of Cor¬ 
ruption Act in respect of a civil servant who is 
sought to be prosecuted for offences under S. 5 (1) 
Id) and Section 5 (2) read with Section 161 of 
the Penal Code is to be obtained from that 
Government or officer who is an appointing auth¬ 
ority within the meaning of Article 311 (1) of 

the Constitution of India. One of the require¬ 
ments of Article 311 |1) is that the authority that 
orders dismissal or removal should not be 
one subordinate in rank to that by which the 
civil servant in question was appointed. Sec¬ 
tion f> of the Prevention of Corruption Act can¬ 
not override the provisions o! the Constitution 
and consequently sub-section (21 thereof can be 
made applicable to only such cases where it can¬ 
not he ascertained with reasonable certainty as 
to who had actually appointed the accused per¬ 
son. Thus, where the civil servant was appoint¬ 
ed bv the former Cochin Government, it is only 


the Successor Kerala Government who has got 
the right to dismiss the accused from service and 
under Section 6 |1) (c) it is only that author ty 
which is competent to remove him from his office 
-vhn rnn validlv accord sanction. l**";*# 

1 Kcr 512: 1961 Ker LT 445: 1961 Mad IJ (Cr) 
M5:(1961) 2 Lab LJ 484: 1962 (1) Cr U 381: 
AIR 1962 Kcr 50 (52) (Prs 6, /). 


_c 6 (1) — Constitution of India. Article 356. 

sub-clause (1) - bv President assuming 

.me lons of Government of State maklng powCr 
of President exercisable by Governor - Sanction 
for prosecuilon accorded by Governor is solid. 

Where lhe order passed by the PwMent in 
exercise oi his powers under Article 3o6. sub 
clause ill of the Constitution after assumption of 
fhe function of the Government of a State by a 
Proclamation makes it clear that lhe power taken 
over bv the President has been made o\ir 
nn d made exercisable by the Governor of the 
Slate subject, of course, to the superintendence, 
direction and control of the President, it mu-t 

be taken £ £t t 

Governor has been invested with jjMj* P^g 
Section* 6 C ( l )~of ^PrevenTion* of Corruption Act for 


per sane 
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Kcr LT 690: (19G2) 2 Lab LJ 301: 1902 Ker LJ 
381: ILR (1962) 2 Kcr 362. 

-S. G (1) — Constitution of India, Articles 336. 

1G5, Clauses (2) and (3) — Assumption of admini¬ 
stration of State by President — Rules made by 
Governor under Clause (2) of Article 1GG con¬ 
tinue to be in force — Order sanctioning pro¬ 
secution purporting to have been issued in name 
of Government, signed by Additional Secretary 
is valid. 

Although as the result of the administration 
oi a Mate having been taken over by the Presi¬ 
dent under Article 336, Clause (3) ol Article 100 
is suspended. Clause (2) of Article 100 is not sus¬ 
pended and the Rules framed bv the Governor 
under Clause (2) of Article 100 continue to be in 
lorcc until they arc amended or substituted by 
the Governor himself. 

Thus an order according sanction under Sec. 6 
11) Prevention of Corruption Act tor prosecu¬ 
tion of ofl'cnees under the Act, purporting to have 
been issued in the name of the Government and 
signed by the Additional Secretary to the Govern¬ 
ment by the order of the Governor is valid, hav¬ 
ing been expressed to be taken in the name of the 
Governor and having been authenticated by a per¬ 
son duly authorised and is immune from challenge 
in a Court of law on the ground that it is not an 
order of the Governor. AIR 1934 Mad 284; AIR 
1937 Mad 48; AIR 1933 SC 317; AIR 1933 SC 160; 
AIR 1961 SC 1762. Ref. 1902 Kcr LJ SSI: 1962 
Kcr LT 09U: (1962) 2 Lab LJ 301: ILR (1962 ) 2 
Ker 362. 


-S. 6 — Sanction for prosecution — Validity 

— Authority competent to remove — Determina¬ 
tion of — Article 311 ( 1 ) of the Constitution has 
to be taken Into consideration — Scrvaul of for- 
mer Bikaner Slate Railway absorbed in Northern 
Railway—Authority competent to remove Is Gene¬ 
ral Manager, Northern Railway — Sanction grant¬ 
ed by Divisional Engineer is Invalid — Railway 
Establishment Code, Volume 1, Rule 134 — Disci¬ 
pline and Appeal Rules for Non-gazetted Railway 
Servants, Rule 19, Note (c). 

The appellant who was originally a servant of 
Die Bikaner Stale Railway but subsequently ab¬ 
sorbed in the services of the Northern Railway 
was prosecuted and convicted under Section 10i r 
I. P. C. and Section f> (2), Prevention of Corrup¬ 
tion Act on a sanction granted by the Divisional 
Engineer in the Bikaner Division of the Northern 
Railway. 

Held, that on a consideration of the com¬ 
bined efleet of Section G of llic Prevention of 
Corruption Act and Article 311 of the Constitu¬ 
tion, the General Manager alone could validly 
sanction the appellant's prosecution. lienee, the 
sanction for prosecution granted bv the Divisional 
Engineer was not valid in law and the prosecu- 
l 1 ”/ 1 of the appellant was unauthorised. 1063 
(2) Cr LJ 44: ILR (1963) 13 Raj 21: 1962 Rn| LW 
<i82: AIR 1063 Raj 126 (128, 129) (Prs 9, 14, 10). 


17. Charge under two sections, one requir¬ 
ing sanction — Want of sanction — 
Conviction under Hie other 
section, If valid. 

~S. c — Criminal P. C., Section 233 — Joirnk 

V- c ,£ cs ~ Joint ,lial of offences under Sc« 
ions 101 and 218, Penal Code — Previous san. 

U \°? , U ,!Vi Cr Sccl,on . Prevention of Corruptio 
Act, 1J47, not obtained for former offence _ Ev 

1}®!?!^ of r dcma, }<f and acceptance of illegal gral 

5iro ro/° r , ? akin « 1 f " lsc entry relevant for hot 

;Li CS 1 ~ A ‘r CUied 13 prejudiced by joii 
Ina! and conviction for latter offence is valid - 

Penal Code (18C0), Sections 161, 218. See Crim 

[Vol. 12.] Fn.D. 49. 


n.il P. C. (18981, Section 235. 52 Crl LJ 184: 
AIR 1951 All 502. 

-S. G (1) — Sanction showing that sanction- 

Ing authority examined all materials and allega¬ 
tions — Sanction is valid — Invalid sanction 
only affects conviction under Prevention of Cor¬ 
ruption Act — (Criminal P. C. (1898), Sec¬ 
tion 537). 

Where the sanctioning authority says in the 
sanction authorising prosecution, that he fully 
and carefully examined all the records and mate¬ 
rials in connection with the allegation against the 
accused, it is dilFicult lor tlie Court to hold that 
lie had not applied his mind to the case. The 
sanction there!ore is valid. 

Since the accused was convicted under Sec¬ 
tions 468 and 420, I. P. C., besides Section 5 (1) 
(cl| read with Section 3 (2) of the Prevention of 
Corruption Act (2 oi 1947) and no sanction was 
required for prosecution under Sections 460 and 
420, I. P. C. and the sentences were to run con¬ 
currently even if the sanction were held to be 
invalid, it affected only the conviction under Sec¬ 
tion 5 (1) (d| read with Section 5 (2) and the ac¬ 
cused could not therefore be said to have been 
prejudiced. (1939) 1 Orissa JD 573. 

-Ss. 6, 3 — Penal Code (18G0I, Sections 161, 

384 — Complaint disclosing offence requiring 
sanction — Trial lor offence not requiring sanc¬ 
tion is not valid. Sec Prevention of Corruption 
Act (2 of 1947), Section 5. 1955 Cri LJ 1382: 
AIR 1955 Pat 433. 


18. Sanctiou for offence covering specific 
facts — Whether enures for con¬ 
viction covering different 
fuels. 


® “—Ss. 6, 5 (1) (d), (2) — Original charge 
against accused that he abused his position as 
public servant and obtained for other persons 
pecuniary advantage — Subsequent amendment ol 
charge that the accused obtained pecuniary ad¬ 
vantage for himself — Objection that Court was 
not competent to amend charge in this way as 
sanction given for prosecution of accused did not 
slate that he had abused his position for his per¬ 
sonal gain — Held, that it was still open to the 
prosecution to lead evidence to the effect that 
the sanction given for the prosecution was based 
on facts which referred to his obtaining mone> 
for himself — It might also be open to the pro¬ 
secution to urge that it was a matter of infe¬ 
rence from the alleged conduct of accused that 
lie obtained benefit lor himself. See Prevention 
of Corruption Act i2 of 1917), Section 5 ( 1 ) (d). 
1963 (2) Cri LJ 529: AIR 1963 SC 1020. 


® & 6 — Scope of — Sanction for an offenco 

ol receiving a bribe — Charge and trial for habi¬ 
tually receiving bribe (Section 5 ( 1 ) (a) ) — Con¬ 
viction for receiving one bribe (S. 5 (1) (d) ) — 
Conviction not bad as there was n valid sanction 
for the offence — The prosecution for 
habitually receiving bribe was void for want of 
sanction and could not be taken cognizance of 
7 * K° prejudice. See Prevention of Corruption 

AU< K'sc'S* 1 ( " ,dl - 1058 CV U 

-S. 0 — Scope anil object of — Offences 

under Section 5 (2) of the Act and under Sec¬ 
tion 101, Penal Code — Sanction to proscculo 
•liven under Section 101, Penal Code, onlv — 
Validity of trial under Section G (2), Prevention 
of Corruption Act - Applicability of Section 230, 
Cr. P. Code. 1 

The rule of sanction ns incorporated in Sec 6 
Prevention of Corruption Act. is based on the 
principle that public servants should be protected 
from malicious and irresponsible prosecutions 
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A valid sanction is necessary only for taking 
cognizance of a case but once a proper cogni¬ 
zance is laken. the Court can exercise and should 
exercise all the rights given to it under the Crimi¬ 
nal Procedure Code. It is the duty of the Court 
to try the offender under that section which in 
its opinion most appropriately covers the illegal 
net or omission of the offender. The discretion 
is given under the provisions of S. 230, Cri. P. C. 
Thus, a Court acts within its rights when it tries 
the accused under Section 5 (2) of the Preven¬ 
tion of Corruption Act, even though the sanction 
to prosecute him was given only lor an offence 
under Section 101, Penal Code. AIR 1948 PC 
82 and AIR 1954 All 223, Rel. on; AIR 1953 All 
37, Dissent, from. 1958 Cri U 827: ILR (1958) 
1 All 133: AIR 1958 All 481 (486 to 488) (PI A) 
(Prs 22, 25, 27, 29). 

-S. 0 — Sanction to prosecute for offence 

under Section 101, Penal Code — The sanction 
cannot be availed of by the prosecution for the 
prosecution for offence under Section 5 (1) — 
Analogy of Section 238. Criminal P C., not ap¬ 
plicable and if there is no sanction to prosecute 
under Section 5 (2) accused cannot be convicted 
under Section 161 as the trial itself was vitiated 
for want of sanction — (Criminal P. C. (18981, 
Section 2381. AIR 1953 All 37 (41) (Pi C) 

(Prs 15, 17). 

-S. 6 — Sanction for prosecution for offence 

under Section 161, Penal Code — Sanction Is 
not valid for prosecution under Section 5 (2). 

Sanction relating to prosecution under Sec¬ 
tion 161 of the Penal Code cannot be a valid 
sanction relating to prosecution for a quite 
different offence covered bv Section 5 (2) of the 
Prevention of Corruption Act, 1947. AIR 1953 All 
37. Rel on. 19GU Pal LR 206: I960 BUR 688: 
1901 |l)Cr U 694: AIR 1961 Pal 203 (204) (Pi B) 
(Pr 8) (DB). 

-Ss. 6 and 6 (1) (c) — Sanction mentioning 

facts constituting offence under first part of Sec¬ 
tion 5 (It (cl — No extraneous evidence to show 
that all the lacts constituting an offence under 
the second part ol Clause (c| of Sec. 5 (11 were 
placed belore the sanctioning authority or consi¬ 
dered h\ him — Accused cannot be convicted lor 
offence under second part ol section. See Pre¬ 
vention ol Corruption Ad (2 o! 19471. Section 5 
(1) (cl. 1959 Cri U 888: AIR 1959 Pol 311. 


19. Fuels falling under Section 409, 1. P. C. 
and Seclton 5 (2) — Prosecution 
under Section 409. I. P. C. 
without sanction If 
permissible. 

See also Prevention of Corruption Act (1947), 
Section 5. 

•-S. 6 — Scope — Prosecution of accused 

under Section 409. Penal Code — Sanction not 
necessary — Does not offend Article 14 of the 

Constitution. See Prevention ol Corruptnm Ac 

(1947). Section 5. 1957 Cri U 675: AIR 1957 SC 

—Ss. 6 and 6 (1) (c) - OITence falling under 
Section 5 (li (cl and requiring previous sanction 
for prosecution — Prosecution cannot. b> n. r 
ing that accused is public servant, evade rwiuire- 
menl ol previous sanction by . P‘ . 

under Section 408. Penal Code - P j ^ 

(1898). Section 1951 - tPenal C«de »»«"»• . Sec 
lion 4081. See Prevention i/'1078' 

of 19471. Section 5 (1) K_) ,0j7 Crl U 0 

AIR 1957 Andb Pra 003 (DU). 

.-S. 0 — Penal Code. Section 409 — Offence 

•overed by Section 409 and Section 5 (1) (cj. 


Prevention of Corruption Act — Prosecution 
under Section 409 without a sanction is main¬ 
tainable instead of a prosecution unuer Section 5 
(1) (c) of the Prevention of Corruption Act — 
Prevention of Corruption Act (1947), Sections 5 
(1) (c) and (4) — (General Clauses Act (1897). 
Section 26). See Penal Code (1860), Section 409. 
AIR 1954 Raj 211 (DB). 

20. Conviction for acts covering particular 
period — Prosecution for similar acts 
coveriog different period not 
barred. 

-S. 0 — Accused tried under Section 5 (2) 

Prevention of Corruption Act (2 of 1947) for mis¬ 
appropriation for items covering period 1951-52 
— Sanction obtained — Conviction — Second trial 
for items covering period 1949-50 which were not 
subject matter of the previous trial — Some 
charges under different provisions — Some accus¬ 
ed newly impleaded in second trial — The princi¬ 
ple underlying the doctrine of autrefois convict 
could no! be extended to the facts of the case — 
Section 403 Cr. P. C., or Article 20 of the Con¬ 
stitution did not apply. See Constitution of India, 
Article 20. 1958 All Cr R 179: 1958 All WR (HC> 
195: 1958 All LJ 111. 

2. Sanction — Objection lo. 


0 — Sanction — Validity — Question as 
to — When can be raised. 

The question of the validity or sufficiency of 
the sanction may be raised by the accused at any 
stage before the final decision is given by the 
trial Court ; AIR I960 SC 487. Foil. 1961 All U 
182: 1901 (2) Cr U 51: 1961 All WR (HC) 317- 
1961 All Cr R 169: ILR (1961) 1 All 416: AIR 
1961 All 368 (370) (PI A) (Pr 9) (DB). 

-S. 6 — Scope — Certificate of fitness for 

appeal — Question whether there was proper- 
sanction in the case is a question serious enough 
to justify giving the petitioner leave to appeal to 
Supreme Court. See Constitution of Indta, Arti¬ 
cle 134 (1) (c). 1955 Cri U 1169: AIR 1955 Cal 

430 (DB). 

-S. 6 — Sanction — Objection to — When- 

sustainable. 

No objection can be taken to a sanction when, 
before according it. the sanctioning authority has 
examined the lacts and it is after considering the 
whole mailer that Ihc sanction 'S given. Altt 

1954 SC 637 and AIR 1948 ‘\ L t1 82 ' 

1 fl r i 7 MPC 619: 1957 Crl LJ 1411: 19o8 MI LJ 0*- 
AH? 1957 Madh Pra 225 (220) (PI C) (Pr 11). 

-S. 0 - Scope - Sanction under Section 0 (1) 

(b) of Prevention of Corruption Act (1947) — 

Validity - Article 106 is nol complete bar to 
questioning of validity »l sa n cl ,o n — ^ancUon 
can be questioned on ground that sanctioning 

authority bad not applied its 1 m . ,n f , Arlilr 
nl the case See Constitution of India. Article too. 
m 2 (2) Crl U 786: AIR 1962 Raj 250 (DR). 

_S 6 — Validity of sanction — Can be Qtjcsj 

Honed by accused at trial ILR 06*8)8 Raj. 
588: 1959 Cr U 1115: 10a9 Raj L\V 644: AIR l»a-> 
RuJ 214 (218) (PI B) (Pr 181- 

SECTION 7 

g._c 7 _Scope — Criminal P. C. (1898), Sec- 

fon 342) — (Penal Code (18G0), Sections 161 and 

^Section 7 is a departure or deviation from the 
tiU then obtaining in a criminal case 
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and thereby an accused person is held competent 
to be a witness on his behalf. Whereas under 
Section 342, as it stood belore the recent amend¬ 
ment, no accused person was entitled to be ad¬ 
ministered an oath and thereby competent to 
testify in a Court of law in a case in which he 
is accused; under Section 7, any person charged 
with an offence punishable under Section 151 or 
Section IG5-A of the 1. P. Code, or under sub¬ 
section (2) of Section 5, of the Prevention of 
Corruption Act, is a competent witness lor the 
defence and may give evidence on oath in dis¬ 
proof of the charges made against him or any 
person charged together with him at the same 
trial; and there arc also certain safeguards pro¬ 
vided in the matter of giving such testimony. Om 
Parkash Gupta v. Stale of U. P. t 1957 Or LJ 
675: 1957 SCA 337: 1057 SCJ 289: (1957) Mad U 
(Cr) 237: 1957 MPC 433: 1957 All WR (HC) 401: 
1957 BLJR 502: 1957 Alt U 585: 1957 SCR 423: 
1957 SCC 214: ILR (1957) 2 All 468: AIR 1957 
SC 458 (462) (Pi C) (Pr 13). 

-S. 7 — Scope — Not afTccted by Criminal 

Law Amendment Act — (Criminal Law Amend¬ 
ment Act (1952), Section 8) - (Criminal P. C. 
(1898), Section 1) — (Penal Code (I860), Sec¬ 
tion 101). AIR 1955 NUC (All) 3590. 

-S. 7 — Scope — Right of accused — Prosecu¬ 
tion under Section 161. I. P. C. — Accused has 
ft right to examine himself in defence — Court 
not bound (o inform the accused of his right — 
Conviction cannot be quashed merely on the 
ground of refusal or failure of the Court to in¬ 
form the accused of his right. See Penal Code 
(I860), Section 151. 1954 Crl U 459: AIR 1954 
All 223. 

®-S. 7 — Duty of Court under. 

The failure of a Court to inform an accused of 
the right conferred by Section 7 of the Act is not 
an irregularity and it is not obligatory on the part 
of the Court trying case under Section 151 or 105, 
I. P. Code to inform the accused that he can 
appear as a witness for himself. The right may 
be of great value to the accused and the Court 
may have to he jealous to safeguard it. but it 
docs nol follow that the Court must inform the 
accused that he possesses it. It is for him to 
know what his rights arc and to seek to exer¬ 
cise them; the Court's duty is to see that he has 
every reasonable opportunity of exercising them 
and nothing more. AIR 1953 All 110, Approved. 
Raja Ram v. Slate. 1953 All L.J 044: 1953 All 
WR (HC) 057: 1054 Cr LJ 438: ILR (1054) 1 All 
379: AIR 1954 All 204 (208) (Pi C) (Pr 16) (FB). 

—S. 7 — Scope and cITect of. 

The section never contemplated Courts giving 
a kind of warning or ofTering a kind of reminder 
to the accused about the right or privilege con- 
erred upon Imn bv the section. The provisos to 
the section dearly indicate that a Court cannot 
ask the accused to appear as a witness for him- 

“ n . or ik im tllC Courl (,rjlw a Presumption 
against the accused, ir the accused has chosen 

r? n i a,>r . , n?o oV 'V‘ ncss f,,r himself. 1953 All 
WA 1 J® IKt) *053 All WR (HC) 
l* 1 ®® 8 ^ U M0: *953 All LJ 193: ILR (1054) I 
All 45: AIR 1953 All 110 (113) (Pi F) (Prs 22, 

Pem^VorV 4, 6 t 7 Appli, ;." bili «V 1° provisions of 

r .r T ,r e sw, "’ n * do not apply to a 

lion STSrHl! « irC, " 1 « c th, ; rR . cd is olher ,hnn Sec- 

non lot or Section 165 of 1 P f 

& ifstfwe 12 ° r 

^ la rs ASr.-jffr sss 


of the charge under Section iGl or Section 16$, 
1. P. C. is a grave irregularity — The ctTcct o£ 
which must depend upon whether it has in fac£ 
occasioned a lailure ul justice — Effect — Cri¬ 
minal P. C. (1893 1 , Section 537. AIR 1951 A23 
640 (548) (PI C) (Pr 18) (DB). 

-S. 7 — Non-compliance — Effect of no<! 

informing accused of his right to give statement 
on oath is not to prejudice him when he is re¬ 
presented bv counsel whose advice he could taie* 
AIR 1955 NUC (Him Pra) 1295. 

S. 7 (a) — Duty of Court to Inform accused 
that he is o competent witness. 

It is not the duty of the Court to inform the 
accused that he is a competent witness. Since 
the request is to come from the accused it would 
not be proper for the Court to invito the request. 
It is not business of the Court to advice the ac¬ 
cused os to his rights. Ilis failure to give evi¬ 
dence is not a matter to be commented upon and 
if the Court were to ask the accused whether 
he would like to tender evidence on his own be¬ 
half, his reply in the negative may prejudice the 
i.n U . r t 1051 A11 54G - Dissented from. 1950 

H. 6 * » MPC 619: 1957 Crl U 1411: AIR 
1957 Madb Pra 225 (220) (Pi B) (Pr 10). 

PREVENTION OF CRUELTY TO ANLMALS ACT 

(11 of 1890) 

SECTION 3 

^ondlffi aDd 3 A “ lDfired, * nls of 0,Ten « ~ 

i. wV? p V nishaWc “ndcr Scclion 3 fa) 

i.nimM dm,nR .' be:, [ ,nR - or otherwise treating any 

suffering 0 “pr 0 S ^' eCl U 10 unn eecssary pain or 

uclfon i, J h ? mnnncr iu wb 'ch this sub- 

bv tself k nJ. C< ' > IS °^T US ,hal overdriving 
nn n S n ma de punishable. To constitute 

Sow? Z'< ,h UndCr V.*. su *‘ scc, i°n. it S3'to 

iec| W |hp otl - . 0Verdr, vnC was such as to sub- 
ject the animal to unnecessary pain or suffering 

S S'"? Jt M "" r* •« •iJ'fiS 

ISJltL j !">*>?«"* [0 he weak and to be 
Hggling hard to drag the cart is not 

10 make „u. that the bulls Jere subjected ^ 

SECTION 3-A 

=8. - M 

weight of the load l„'« r • prov . e lhe nctuar 
•here is very little scone V^ nn,,nnl prosecution 
being drawn as |„ ih e weigh? oMhe pre . su 7 ,p,ion 

r iaa.* Afra - 

aft u '«V"u c .™rs 

(328) )P, si (p, s|. U U82: A,l > ‘M» K« 324 

prevention of 1 food adulteration 

*- »>» sj^ 37 0F 195 ‘> 

PREAMBLE 

ing food adJSSoT'JnSL I S laH ? n for Prevent- 
industrlallsation and urbaii^Hon^LfyToffi! 
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cers enforcing anti-food-adulteration measures to he 
■vigilant. 1965 (2) Cr LJ 571 (573) (Pt B) (Pr 10) 
&*)) (DB). 

SECTION 2 
SYNOPSIS 

(Prevention of Food Adulteration Act (1954), 

/ S. 2.) 

(See also notes to S. 16 supra). 

S. “Adulterated'’ — Sub-sec. (i) (a). 

(A) “Contains any other substance* — Sub¬ 
sec. (i) (b). 

(B) Quality or purity falls below the stan¬ 

dard — Sub-sec. (i) (1). 

.L Food — Sub-sec. (v) (a), 
i i. “Local area” — Sub-scc. (vii). 

4. “Local authority’’ — Sub-scc. (viii). 

5. “Misbranded ’ — Sub-sec. (ix). 

8. “Sale” — Sub-sec. (xiii). 

ilee also Prevention of Food Adulteration Act 
, (1954), S. 7. 

1. “Adulterated” — Sub-sec. (i> (a). 

(A) Contains any other substance — Sub¬ 
sec. (i) (b). 

(B) Quality or purity falls below the stan¬ 

dard — Sub-sec. (i) (1). 


1. “Adulterated* 


Sub-scc. (i) (a). 


w . 2 (i) — Article found conforming to stan¬ 
dard of quality prescribed — It can be tested for 
purity _ On further test by hexabromidc test 
public analyst finding article (ground-nut oil) mix¬ 
ed with linseed oil — Article is adulterated. 1963 
(2) Cri LJ 132: AIR 1963 Cal 460 (462, 463) 
{>„ 9, 14, 15, 17) (DB). 

-S. 2 (i) (a) and (h) — Kesan Dhall supplied 

when different article demanded — No prohibition 
for sale of kesari dhall — Article still is adulterat¬ 
ed its consumplion, being injurious to health. 

Kesari dhall supplied to a purchaser who asks 
for “thoranparipu” being of an entirely different 
substance than the one demanded is adulterated 
within the meaning of Sec. 2 (i) (a) and the fact 
that there is no prohibition for the sale of kesari 
dhall is of little consequence when it is made out 
that the consumption of the said article is injurious 
to health and is to be deemed to be adulterated. 
,1060) 2 Ker LR 717. 

1 (A). Contains any oilier substance — 
Sub-sec. (i) lb). 

_Ss. 2 (i) (a), 7 — Pepper sold as good pcppei 

— Pepper found mixed with 50 p. c. of pepper 
shell — No standard of good pepper — No evi¬ 
dence that the admixture of empty shells could 
have any injurious effect when consumed — Con¬ 
viction for its sale under S. 7 is not sustainable. See 
Prevention of Food Adulteration Act 19o4), S. /. 
1959 Cri LJ 930: AIR 1959 All 500 (DB). 

_S. 2 (i) read with S. 7 - Adulterated article 

of food — What constitutes — Mixture of Bengal- 
gran Dour with Pea-powder — Nature of. 

An article of food purchased by the Food Ins¬ 
pector was sold to him as Bengal-gram flour On 
analysis it was found to contain fifty per cent, o 
Pta-nowder. The Pea-powder, so mixed, was found 
tolc a costlier substance than Bengal-gram flour. 


On the question whether an offence under Sec. 7 
of die Prevention of Food Adulteration Act can 
be said to have been committed by the accused in 
selling the combination of these two powders: 

Held, the gravamen of the charge, when a per¬ 
son is accused of adulterating an article of food, 
is that, such adulteration prejudices the vendee or 
injuriously affects the nature, substance or quality 
of the article of food. It is not always that the 
mixture of article of food that invariably makes an 
offender liable for an offence under See. 7 (1) on 
the ground that there was sale of an adulterated 
food. The lack of evidence that the Pea-powder, 
when mixed with Bengal-gram flour, is injurious 
or injuriously affects the nature, substance or quality 
of the Bengal-gram powder, makes it impossible to 
bring the mixing of these powders as ‘adulteration 
falling under Clause (c) or (b) of Sec. 2 (i) of the 
Act. 1963 Mad LJ (Cri) 220: (1963) 1 Andh WR 
265: (1963) 1 Andh LT 350. 

-S. 2 (i) — Adulteration — Extraneous mattei 

mixed with article of food being injurious to 
health, not necessary. 

It is not necessary in order to make an article 
of food adulterated that extraneous matter mixed 
in it must be injurious to health. 

Tea in which gram husk or coffee is mixed falls 
below the quality or purity prescribed for it and 
is therefore to be deemed adulterated apart from 
any consideration as to whether such extraneous 
matter is injurious to health. 1962 Kcr LT< 415: 
1LR (1962) 2 Ker 105: 1962 Kcr LJ 1005.. 

-Ss. 2 (i) and 16 (1) (a) — Adulterated — 

Vinegar found containing sulphuric acid P fC “ 
sence of sulphuric acid specifically prohibited —- 
Public Analyst need not mention exact quantity of 
sulphuric acid present. 

If synthetic vinegar contains sulphuric acid in 
any quantity it shall be deemed to be adulterated 
and its sale or storage for sale will be a contraven¬ 
tion of the provisions of the Act and rules made 
thereunder and as such punishable under Sec. lb 
of the Act. It is not necessary for the Public 
Analyst to mention the quantity of sulphuric acic 
that is present in the sample. AIR 195* Pun) 5b, 
Distinguished. ILR (1902) 2 Punj 527: 64 Pun LR 
799: 1962 (2) Cri LJ 77S: AIR 1962 Punj 524 (52o) 
(Prs 5, 6) (DB). 

1 (B). Quality or purity falls below the standard 
— Sub-scc. (i) (1). 

-S. 2 (i) (1) — Butter — Meaning — Butter 


prepared from curd comes within the denmtion — 
If required standard is not maintained the butter 
is deemed to be adulterated. See Prevention 
of Food Adulteration Rules (1955), Appendix 
B-A. 11.05. 1961 (2) Cri LJ 696: AIR 1961 SC 

1^94. r „ , i 

_Ss. 2 (i) and 7 — Prevention of Food Adui- 

icration Rules (1955), Rule 44 and App. B. R 
A. 11.14 — Sample of ghee containing large pro_ 
portion of vegetable fat — Sample is adulterated 
— Accused is liable under Act. 

Where according to the report of the lubiic 
Analvst the sample of ghee contained a large pro¬ 
portion of vegetable fat or oil foreign to pure 
ghee keeping in view the requirements ot H. « 
and of R. R. 11.14 in Appendix B of die Prewj; 
lion of Food Adulteration Rules, 19oo, there 
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be no escape from (he conclusion Oiat (he sample 
in question does not conform to the prescribed 
specification. It cannot be contended that because 
the sample was not found to be below standard 
so far as the content of oleic acid and moisture 
was concerned it should not be held to be adul¬ 
terated. The sample in question must be hold to 
be adulterated and the accused liable to be punish¬ 
ed under the Act. AIR 1941 Cal 4&S and AIR 
1958 Amlh Fra 081. Disiin?. 1905 All WR (HO 
109: 1965 All Cr R 109: 1966 Cr LJ 113: AIR 
19GG All 64 (65) (Pt C) (Pr G). 

• -Ss. 2 (i>, 7, 1G, 23 — 'Adulterated milk* — 

Sale of mixture of buitalo milk and cow milk — 
Proportion of mixture not known — On analysis 
sample found lo contain lc» than prescribed mini¬ 
mum of non-fattv solids for cow milk — No 
maximum for water is prescribed — Mixture is 
adulterated milk within meaning of Sec. 2 (i) (1) 
— Accused is guilty under Sec. 16 read with 
Sec. 7 — Court has the function to determine 
what is the maximum of water permissible in un¬ 
adulterated milk and then decide whether sample 
contained more than it — When no standard is 
fixed Court has lo fix the standard — Criminal 
Appeal No. 1<J40 of 1960 (All) and AIR 1960 All 
504: 1960 Cr LJ 1036 (2), Overruled. (1894) 1 
QB 296, (1894) 1 QB 478, (1896) 1 QB 202; (1897) 
1 QB 80 and 1955 Cal LR 778, Rel. on., Prcm 
Das v. State, 19G1 (2) Cr IJ 737: 1961 All LJ 4S3: 

1961 All WR (IIC) 405: 19G1 All Cr R 228: ILR 
(1961) 2 All 229: AIR 19GI All 590 (591, 592, 
594) (Pt A) (Prs 3, 4, 5, 7, S) (FB). 

-Ss. 2 (i) (1), 7 and 16 — Prevention of Food 

Adulteration Rules (1955), Rr. 43 and 44 and 
App. B under item No. A 11.05 dealing with defini¬ 
tions and standards of quality — Prescribed stan¬ 
dard of article — Butter for sale found below 
standard prescribed — Butter is adulterated — 
Person selling such butter comes under penal pro¬ 
vision of See. 16 read with Sec. 7 and is liable to 
be convicted and sentenced — Rr. 43 and 44 are 
not applicable. ILR (1962) Bom US: G3 Bom LR 
880: 1961 Nag LJ 735: 1962 (1) Cr LJ 562: AIR 

1962 Bom 104 (105) (Pt A) (Pr 3). 

- S. 2 (i) — Analysis of article — Percentages 

at variance with prescribed specifications — Purity 
falls below prescribed standard. 1959 Nag LJ 
(Notes) 31. 

—;—S. 2 (i) — Non-mixing of preservative in 
milk in sufficient quantity makes the sample unfit 
for analysis and examination but that by itself 
cannot bring about a reduction in the fat or non¬ 
fat solid contents of the sample of milk. See 
Prevention of Food Adulteration Act (1954), S. 10. 
1964 (1) Cr LJ 334: AIR 1964 Him Pra 10. 

* -S. 2 (i) (I) — No indication whether milk is 

that of buffalo or cow — Percentage of fats less 
than that prescribed — Milk is adulterated — 
Percentage of water contents is no test. Sec Pre¬ 
vention of Food Adulteration Act (1954). S. 16 
1902 (1) Cr LJ 150 (Him Pra). 

I h° n °y — Standard prescribed 

by rule framed under Act — Quality of honey 
sold falling below standard — Honey shall be 
deemed to be adulterated. AIR 1961 SC 1494 
SJ: 1 ° 6I t r Kcr LT 9S0: ILR (1962) 1 Kcr 209: 
|$ 02 ., K * r 488: 1962 (2) Cr LJ 433 (434, 435) 

vie A) (rr 4). 


-Ss. 2 (i) (1), 7 (1). 1G ID W 0,,d I 9 ,— 

uf S. G.’ mark brand sold from scaled tins — 
Ghee found to be adulterated — Vendor guilty o* 
offence under S. 7 — That the vendor was igac- 
rant about quality of ghee is no defence unde? 
S. 19. 

Held, that under S. 2 (i) (1) of the Act zb 
article of food was deemed to be adulterated ‘iz 
the quality or purity of the articles falls below 
the prescribed standard or i«s constituents £ro 
present in quantities which arc in excess of tbo 
prescribed limits of variability. The Act aimed af 
prohibition of sale of adulterated food in larger 
interests of maintenance of public health and with 
that aim prohibited totally, under S. 7, the manu¬ 
facture, sale, distribution or storage of any adul¬ 
terated food. Further, S. 19 of the Act laid 
down that it would be no defence to allege 
merely that the vendor was ignorant of the natuie, 
substance or quality of food sold by him or that 
the purchaser was not prejudiced by the Bale. 
19G4 MPLJ (Notes) SI. 

-Ss. 2 (i) and 23 — Law prescribing mini¬ 


mum contents of milk — Variability of contents 
— Considerations. 

The contents of the milk, whether of fat or of 
non-fat solids, do vary. That is exactly why the 
law has not prescribed a cast-iron percentage, bul 
has said that, to be within the standard, these 
ingredients should not fall below a particular per¬ 
centage. One cannot go beyond it and still as¬ 
sume that in certain circumstances die contents 
may go lower than the prescribed mimtmum. 
1959 Jab LJ 562; I960 Cr LJ 4S7: 1960 MPLJ 
290: AIR 1960 Madh Pra 125 (12G) (Pt C) (Pr 7). 

-S. 2, Appendix B, Item A, 11-14 — Piewen- 

lion of Food Adulteration Rules (1955), Rr. 44, 
4G — Ghee — Sub-standard by definition — Pro* 
sccution for ollcnco under Rr. 44, *16. 

When the rules say that any deficiency in tbs 
Reichert value below a particular stipulated figure 
means a sub-standard quality and such sub¬ 
standard quality is by definition an act of adultera¬ 
tion, the Court cannot embark on an academic 
investigation about the Reichert value and it* 
l>caring upon the quantum of fat in ghee in differ¬ 
ent areas in this country'. If the quality or purity 
of ghee falls below the standard prescribed by 
the rules or its constituents are in excess of tho 
prescribed limits of variability, the ghco shall bo 
deemed to be adulterated within the meaning of 
S. 2 of the Act, When the prescribed standard 
is not attained, the statute treats such ghee, bf 
fiction, as an adulterated food, though in fact it 
is not so. When a complaint is filed under 
Sections 7 and 16 of the Act road with Rules 44 
(c) and 46 or with Rule 41 (b), it must be 
deemed that the sanctioning authority hm 
exercised his mind in considering the analyst# 
report the elements constituting the offence. 
Therefore, the want of specific sanction for contnn 
vent ion of the items in terms defined in Appendix! 
would not affect a prosecution when the offeaca 
contemplated by the non-conformity with the defi¬ 
nitions and standards of quality arc those men¬ 
tioned in Rr. 44 and 46. AIR 1961 SC 1494. 
Rel. on; Cr. R.C. 452 of 1961, dated 5-9-1988 
(Mad.), Foil. (1965) 2 Mad LJ 403: (1905) Mai 


174 


PREVENTION OF FOOD ADULTERATION ACT (1954), S. 2, Note 1 (B) 


13 (Cri) 796: 1966 Cri LJ 668: AIR 1966 Mad 
^4 (196, 197) (Pt B) (Prs 7, 9, 10). 

S. 2 (1) (j) — Prevention of Food Adultera¬ 
tion Rules (1955), R. 28 — Ahar Dal coloured 
with metalin yellow — Held adulterated — Its 
ase even as preservative not permitted. AIR 1964 
Ker 107 and AIR 1964 All 270. Rcl. on. (1965) 
7 OJD 215: 32 Cut LT 83: 1LR (1965) Cut 813: 
1966 Cri LJ 333 (334) (Pt A) (Prs 9, 10). 

—Ss. 2 and 7 — Stuff sold by accused not as 
butter — Accused never alleging butter to be 
wholly or partly the product of goat milk — 
Sample not conforming to requirements prescribed 
by Item A 11.05 of Apendix D to the Rules 
framed under the Act — Article must be deem 
ed to be adulterated and accused is liable for 
punishments under S. 7. AIR 1961 Mad 198 and 
AIR 1940 Mad 221, Distinguished. 1964 CurLJ 
317: 66 Punj LR 566: 1965 (1) CrLJ 77: AIR 
1965 Punj 30 (30, 31) (Pt A) (Prs 4, 6). 

-Ss. 2 (i) (I), 7 (i), 16 (1) (a), 25 (2) - 

Punjab Prevention of Food Adulteration Rules 
£1955), Appendix B, Items A 11.01.01 — Mixed 
arilk of cow and buffalo containing 8.2 per cent 
of milk solids not fat — Mixture is adulterated— 
Punjab Pure Food Rules (1930), R. 3 (as amend¬ 
ed in. 1952). AIR 1961 All 590 (FB), Rel. on 
1964 Cur LJ 260: 1964 (2) CrLJ 202: ILR (1964) 
£ Punj 143: AIR 1964 Punj 332 (333) (Pr 2) 
OB). 

2. "Food’’ — Sub-sec. (v) (a). 

—5. 2 (v) — ‘Ghee* is article of food. 

‘Ghee' is an article of food for human con¬ 
sumption and ordinarily is used in the prepara¬ 
tion of human food. 1965 All WR (HC) 109: 
2965 All CrR 109: 1966 CrLJ 113: AIR 1966 
An 64 (65) (Pt A) (Pr 4). 

--Ss. 2 (v), 7, 16 — ‘Food' — Prevention of 

7-ood Adulteration Rules (1955), R. 47 — Aerated 
water i3 article of food under S. 2(v) and R. 47 
applies — Aerated water sweetened by admix¬ 
ture of saccharin with sugar under declaratory 
label — No offence under Ss. 7, 16. 1964 All 
WR (HC) 314: 1964 (2) Cri LJ 375: AIR 19W All 
455 (456) (Prs 9, 10). 

#—S. 2 (v) (a) — Linseed oil is “food" within 
S. 2 (v) (a) — “Ordinarily” — Meaning—Words 
aod Phrases — Interpretation of Statutes — 1960 
AflLJ 94, Overruled. 

Pet majority (Sharma, J., contra): Linseed oil 
ta comprehended by the definition of food 
given in S. 2 (v) (a) of the Act, inasmuch as lin- 
aeed oil is used in some parts of the country in 
ithe preparation of human food. 1960 All LJ 94, 

Overruled. . . 

That it is not so used in Uttar Pradesh is im- 
aaaterial because the Act is an all India Act, and 
If- Knseed oil can be considered to be food in 
areas where it is used as a cooking medium or 
for other food purposes, it would be deemed to 

‘food' in Uttar Pradesh also. 

Tbe same word in a statute cannot have two 
deferent and diametrically opposite meanings in 
two different local areas governed by the same 

statute. . 

It b in the sense of non-exceptional or usual 
feattbe word ‘ordinarily'has been used insub-cl.(a) 


of S. 2 (v) of the Act. The word ‘ordinarily* does 
not mean “primarily" nor does it mean “univer¬ 
sally". It does not also mean “generally'. By the 
use of the word ‘ordinarily’ the Legislature intend¬ 
ed to provide that if an article enters into or is 
used in the composition or preparation of human 
food even by some people usually and not as 
exception, it would be deemed to be ‘food'. 

The word “ordinarily" qualifies both “enters 
into" and also “is used". 

An article may have more than one use and 
it may ordinarily be used for more than one pur¬ 
pose. The mere fact that linseed oil is also used 
for making varnishes and paints would not make 
it any the less an article of food as defined in 
S. 2 (v) of the Act. 

The fact that linseed oil has been treated as 
an item of food under the Rules (R. 5) framed 
under S. 23 of the Act also lends support to the 
conclusion that it is food within the meaning of 
S. 2 (v) (a) of the Act. AIR 1951 All 595, Expl.; 
1953 All LJ 499, Ref. Municipal Board 
Kanpur v. Jankiprasad, ILR (1962) 2 All 589: 1963 
All LJ 86: 1963 All Cri R 71: 1963 All WR (HC) 
73: 1963 (2) Cri LJ 244: AIR 1963 All 433 (435, 
436) (Prs 2 to 5) (FB). 

-Ss. 2 (v), 7 (iii), 16 — Applicability — Sale 

of adulterated linseed oil as oil for lighting pur¬ 
poses only — Offence. 

If the definition in S. 2 (v) is read as a whole, 
it appears that an article which is not ordinarily 
used as food or drink is not to be treated as food. 
Linseed oil is not a common article of food in the 
country, at least in Uttar Pradesh. It does not, 
therefore, amount to ‘food’ as defined by the Act 
and there is no question of its storing as adulte¬ 
rated food for sale within S. 7. AIR 1951 All 
595, Rel. on. 

Further, when the seller does not represent to 
the Inspector that the article contained in the tin 
is linseed oil or pure linseed oil, but on the other 
hand, there is a distinct label on the tin that the 
oil is for lighting purposes only, there can be no 
serious objection to the exposure of such an article 
meant for lighting purposes only. 1960 All LJ94. 

[Overruled in AIR 1963 All 433.] 

-Ss. 2 (v) (a), 2 (xiii), 16 (1) (a) read with 7 (i) 

and 19 — Respective scope — Adulteration or 
coconut oil — Coconut oil, if an article of food— 
Sale and purchase for ‘analysis’ and ‘human con¬ 
sumption — Relevancy — AIR 1958 Andli Pra 
681, Overruled. 

There is nothing in the Prevention of Food 
Adulteration Act which posits that an article ot 
food may be adulterated with impunity provided 
it is not used as food throughout the length and 
breadth of the country. On the contrary there 
is every indication in the Act that it seeks to pro¬ 
tect the public by preventing adulteration of any 
article or substance which is used as food in any 
part of the country. It is immaterial whether a 
given article or substance is not used at all as 
food in a particular region, or is used only by 
a section of the people in a given region. I be 

word •ordinarily’ occurring in sub-clause (a) ot 
Clause (v) of S. 2 of the Act, does not mean unr 
vcrsally or generally but is apparently 
contradistinction to 'exceptionally or u ™ s ^ ly ’ 
nor is the word used in relation to a particular re 
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gion or a particular section of the people in a region. 
When an article of substance is used as an in¬ 
gredient in the preparation of food, even by some 
inhabitants of this country, usually and not as 
something exceptional or out of the ordinary, it 
would come within the definition of ‘food’. By 
the definition in S. 2 (xiii) of the Act, a sale is 
not any the less a sale because it is for analysis; 
it need not necessarily be for human consump¬ 
tion or for human use. The purchase of a sample 
by a Food Inspector is not for his personal con¬ 
sumption or use but is only for the purpose of detect¬ 
ing if the article of food is adulterated. It is 
-obviously for this reason that S. 19 of the Act, 
which sets out the defences open to accused per¬ 
sons in prosecutions under the Act, expressly rules 
out a plea that the purchaser of an article of food 
for analysis was not prejudiced by the transaction. 
Therefore, the lower Court was in error in insist¬ 
ing on proof of an additional element not con¬ 
templated by the Act, viz., that the respondent 
had sold the sample of coconut oil to the Food 
Inspector as an article of food. In doing so, it 
obviously lost sight of the important circumstance 
that in the instant case, the sale was for analysis 
-and not for human consumption or use. AIR 1958 
Andh Pra 681, Overruled; AIR 1963 All 433 (FB), 
Bel. on; Crl. App. No. 320 of 1959 (Andh. Pra.), 
Approved. (1965) Mad LJ (Cri) 251: (1965) 2 

Andh LT 452: 1965 (1) Cri LJ 420: (1965) 1 Andh 
WR 215: AIR 1965 Andh Pra 118 (120, 121) 

<Pt A) (Prs 16, 18, 19) (DB). 


—Ss. 2 (v), 7 (i), 16 (1) (a) and 23 — Cocoanut 
oil whether ‘food’ — Cocoanut oil found to be 
adulterated — Vendor held guilty. 1964 MPLJ 
(Notes) 91. 

-S. 2 (v) — To constitute ‘food* article must 

be usable as food — Court not concerned with 
its actual use — ‘Used’ means capable of being 
used. 

In view of the definition of ‘food’ which is to 
be found in S. 2 (v) of the Act, the Court is not 
concerned with the actual use to which the article 
in question may be put. To constitute ‘food* for 
the purpose of the Act, it is enough that the article 
in question is usable as food or drink for human 
consumption. The word ‘used’ which is to be 
found in S. 2 (v) of the Act obviously means 
usable or capable of being used, and not to be used 
or for the purpose of being used: AIR 1958 Andh 
Pra 681, Diss. 1964 BLJR 754: 1964 (2) Cri LJ 
715: AIR 1964 Pat 565 (566) (Pt B) (Pr 7). 


—^-Ss. 2 (v), 7, 16—Occasional use of asafoetida 
(Hing) for agricultural purposes does not take il 
out of category of food. AIR 1963 All 433 (FB), 
Rel. on. 66 Punj LR 871: 1964 (2) CriLJ 449; 
AIR 1964 Punj 427 (427) (Pr 5). 


3. “Local area” — Sub-sec. (vii). 

2 (vii) — ‘Local area’ — ‘Hat’ is not loc 
? 'IZL?** defmed m sub-clause (1) of S. 2 (viii 
< 1965 > 7 OJD 17: 31 Cut LT 100: 1LR (196- 
Gut 778. 


Where by the notification issued by the Govern¬ 
ment of India on 1st November 1956 all the 
powers delegated by the Government of India to 
the Chief Commissioner of Delhi before the 
amendment of Art. 239 of the Constitution were 
saved and he was allowed to exercise them as 
before, the declaration of Delhi Municipal Corpo¬ 
ration Area as ‘local area’ by the Chief Commis¬ 
sioner after the amendment of Art. 239 of Consti¬ 
tution is not incompetent. (1964) 66 Pun LR 191. 

-S. 2 (vii) and (viii) — Local area—Declaration 

of — Declaration need not refer to municipality 
or cantonment as separate unit — Local area 
declared may include several municipalities or 
cantonments — Local authority may be deter¬ 
mined accordingly. 1963 Raj LW 634: 1LR (1964) 
14 Raj 19: 1964 (I) Cri LJ 702: AIR 1964 Raj 
123 (125) (Pt A) (Prs 5, 6) (DB). 

4. “Local authority” — Sub-sec. (viii). 

-S. 2 (vii) and (viii) — ‘Local area’ and 'local 

authority’ — When the Prevention of Food 
Adulteration Act was passed, it did not repeal 
the definition of ‘local authority’ so far as it re¬ 
lated to the municipalities, cantonments and noti¬ 
fied areas but accepted and confirmed the exist¬ 
ence of these local authorities and it also accept¬ 
ed the municipalities, cantonments and notified 
areas as local areas within the meaning of Cen¬ 
tral Act — The definition of ‘local authority’ in so 
far as related to municipal board which existed 
in the U. P. Food Act, 1950, was incorporated 
in the U. P. Pure Food Act, 1950, was incorporat¬ 
ed in the Prevention of Food Adulteration Act, 
1954 and was not repealed — Prosecution 
by the Lucknow Municipality under Sea 20, 
Prevention of Food Adulteration Act, 1954, was pro¬ 
per, even though fresh notification was not issued 
by the State Government. See Prevention of Food 
Adulteration Act (1954), S. 20. 1960 CriLJ 199: 
AIR I960 All 119 (DB). 


•-S. 2 (viii) — Xocal authority’ — ’Adminis¬ 

trator’ of a municipality which is superseded 
under S. 554, Bengal Municipal Act (15 of 1932) 
not “local authority” within the meaning of S. 2 (viii) 
of the Prevention of Food Adulteration Act. See 
Prevention of Food Adulteration Act (1954), S. 20 
(1). 1958 Cri LJ 169 (2) (Cal). 

—Ss. 2 (viii), 7 (1) and 20 — ’Xocal Auth- 
onty — Offence committed within municipal 
limits — Municipality is the local authority — 
Commissioner of Corporation not a local auth¬ 
ority within meaning of S. 20. 1964 Mad LJ (Cri) 
437: (1962) 40 Mys LJ 557. 


2 (vft) — ‘Local Authority’ — District 
Health Officer is local authority also in mofussil 
area — ‘Person* and ‘Local authority* — Distinc- 

n 0 azA^ S o°^\ ention of Food Adulteration Act 
(1954), S. 20 (1). (1965) 7 Orissa JD 17s 31 Cut 
LT 100: 1LR (1964) Cut 778. 


u 2 (vii) --- Declaration by the Chief Co 

missioner of Delhi of area as Xocal area*_V; 

dity. 


T7 Ss ‘ * (ym ) W> (a) and 20 — Xocal author 
my — Meaning of — Municipality superseded— 
Administrator appointed is local authority—S. 18, 
General Clauses Act, is applicable to such *m, 
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An Administrator of a superseded Municipality 
k a local authority’ within the meaning of 
S. 295 (5) (b) of Rajasthan Municipalities Act 
and he has, therefore, the power under S. 20 to 
authorise any person to launch prosecution under 
the Prevention of Food Adulteration Act. AIR 1961 
SC 1 and 1963 Raj L\V 43 and AIR 1960 Ker -356 
and 195S Cri LJ 169 (Cal), Disting. 1963 Raj L\Y 
413: ILR (1963) 13 Raj S20: 1963 (2) Cri LJ 5S9 
591) (P t A) (Prs S, 9, 10). 

-S. 2 (viib — Administrator appointed aftei 

supersession of municipality — He is ‘local autho¬ 
rity’ within the meaning of S. 2 (viii) — Sanc¬ 
tion given by him under S. 20 (1) for prosecution 
is valid. See Prevention of Food Adulteration Act 
(1954), S. 20 (1). 1961 (2) Cri LJ SOT: .UR 1961 

Tripura 52. 


clutches of law by merely describing an article ol 
food at the time of its sale to the Food Inspector 
as ‘Akhadya’, i.e., non-edible. 1965 All YVR (HD 
109: 1965 All CriR 109: 196G CriLJ 113: AIR 
196G .All G4 (65) (Pt B) (Pr 4). 

-Ss. 2 (xiii), 7 and 10 (1) (a) (i) _ Sale in- 

eludes sale to Food Inspector — Necessity to 
prove mens rea. 

A sale, as deGned in S. 2 (xiii) inciuues a sale 
to a Food Inspector. After a transaction has been 
held to be a sale, the question of any other in¬ 
tention of the accused, who has actually sold an 
adulterated article of food does not matter at all. 
The requisites of mens rea in such a case are 
satisfied if there is intention to sell irrespective ol 
the purpose for which the milk may be really 
intended. 


5. ‘Misbranded” — Sub-sec. (ix). 


-S. 2 (ix) — Prevention of Food Adulteration 

Rules, R. 40 (2) — Aerated water — No fruit 
juice but only synthetic essence used — Use of 
label leading consumer to believe that it is fruit 
product — R. 40 (2) is infringed. See Preven¬ 
tion of Food Adulteration Rules, R. 40 (2). ILR 
(1964) 2 Ker 644. 

-S. 2 (v) and (Lx) — Applicability — ‘Food’— 

‘Misbranded food’ — Article containing 95.9 per 
cent calcium corbonatc and rest sand offered for 
sale to public as black gram flour is “misbranded 
food” and not ‘food’ as defined in S. 2 (v) and a 
conviction under S. 7 (1) read with S. 16 (1) (a) 
should follow. Clause (a) to S. 2 (Lx) would ap¬ 
ply in terms to the article. See Prevention of 
Food Adulteration Act (1954), S. 7 (1). 1959 Cri 

LJ 840: AIR 1959 Ker 217 (DB). 


• -S. 2 fix) (g) — Misbranding per se is offence 

— As far as S. 2 (ix) (g) is concerned, even il 
mustard oil of one brand is passed off as the mus¬ 
tard oil of another brand in sealed tins, it will 
amount to misbranding — Accused caught, filling 
empty tins with embossed marks of different parti¬ 
cular brands displayed on them, with mustard oil 
from a barrel bearing no particular brand—Aftei 
filling, tins sealed — Accused are guilty ol 
offence of misbranding without proof of adultera¬ 
tion or any intention to mislead or deceive the 
public — Question is whether the public are 
likely to be deceived. 1961 (2) Cri LJ 
152: AIR 1961 Tripura IS (Pt C) (Prs 14, 17, lSk 

6. "Sale* — Sub-sec. (xiii). 

See also Prevention of Food ^Adul¬ 
teration Act (1954), S. 7. 

• -S. 2 (xiii) — Sale to Food Inspector for ana¬ 

lysis — Transaction though not consensual is still 
a sale under Act. See Prevention of Food 
Adulteration Act (1954), S. 11. (1965) 2 SCWR 

561: (1965) 2 SCA 530: (1965) 2 SCR S9o: AIR 
1966 SC 128. 

_S. 2 (xiii) — Sale for analysis is ‘sale. 

The definition of ‘sale’ is of wide amplitude. 
It also embraces a sale for analysis. A sale of a 
sample of ghee to the Food Inspector is a sale 
under the Act A dealer cannot escape the 


Where the evidence proved satisfactorily and 
beyond reasonable doubt that the accused intend¬ 
ed to sell milk to the Food Inspector and he did 
sell it and the milk sold was adulterated. 

Held, that the evidence justified conviction ot 
the accused under S. 7. AIR 1959 Mad 333 and 
AIR 1962 All 82 and AIR 1960 Andh Pra 36G 
and AIR 1959 Ker 190, Disting. 1964 All WB 
(HO 13: 1964 All LJ 169: 1964 AH CriR 54: 
19G5 (1) Cri LJ 3: AIR 1965 All 39 (40) (Pt A) 
(Prs 5, 6). 

-Ss. 2 (xiii), 7, 10, 16 — ‘Sale* — Mere storing 

of milk of quality- below the prescribed standard 
r.ot offence — ‘Sale’ of such milk even to Food 
Inspector for analysis is offence, though it may 
be technical. AIR 1962 All 82, Rel. on. 
ILR (1964) 1 .All S99: 1963 All LJ 1012: 1964(1) 
Cri LJ 502: AIR 1964 All 199 (200) (Pt A) (Prs 5, 
7, 9) (DB). 

-Ss. 2 (xiii) and 7 — ‘Sale* — Even sale for 

analvsis is ‘sale* and is offence under S. 7: 1963 
All LJ 1012, Rel. on. 1964 All CriR 238: 1961 
All WR (HQ 352. 

-Ss. 2 (xiii), 7 (i), 16 and 19 — Sale ol 

adulterated article by servant on behalf of mastci 
— Conviction of servant — Validity — Master 
and servant. 

For conviction under S. 16 (1) (a) of the Pre¬ 
vention of Food Adulteration Act (37 of 1954), it 
is not necessary that a person must make a sale 
on his own behalf. The section punishes any per¬ 
son who sells an adulterated article and a servant 
selling an adulterated article on behalf of his mas¬ 
ter can be convicted under S. 7 (i) read with S. 1$ 
(1) (a) of the Act. The reason is that in view 
of S. 19 of the Act, mens rea is not necessary 
and the definition of sale in S. 2(13) of the Act 
is wide enough to cover the case of a servant 
having in his possession article for sale and also 
exposure of the article for sale by a servant on 
behalf of his master. AIR 1960 Ker 13, Dissented 
from. ILR (1961) 2 .Ml 95. 

-Ss. 2 (xiii), 7, 10 and 16 (1) — ‘Sale’ - 

Carrier of milk to be delivered to hotel-keeper- 
Carrier merely an agent haring no authority to 
sell milk — Food Inspector obtaining miIk iron) 
agent — Milk found adulterated — Held there 
being no sale, agent could not be convicted. 
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Where a person coming under item (ii)of Cl. (a) 
of S. 10 (1), Prevention of Food Adulteration Act, 
1954, is one who is a mere carrier taking the arti¬ 
cle to a person who had already purchased anil 
who has no power to dispose of the goods or part 
with the goods, he will not ordinarily allow the 
Food Inspector to take a .sample except In* the 
latter exercising his piwr under S. 10 of the Act 
to take sample against the will of the person. And 
if an article is seized by a Food Inspector by 
using his powers under S. 10 of the Act and com¬ 
pelling a person in possession of that article to 
deliver it to him (against his will) for analysis, it 
will not he a sale for tin- purpose of S. 2 (\iiit 
of the Act. 19G2 (1) Cri LJ 152 (Ker) and AIR 

1965 Mad 14G and AIR 1905 Andh Pra lib, Con¬ 
sidered. 

Held, on facts of the case that the carrier agent 
had no authority to represent the hotel-keeper, tho 
purchaser of milk, for the purposes of selling the 
milk to the Food Inspector for analysis, that them 
was no voluntary sale and that the accused (agent) 
could not be convicted of the offence under Sec¬ 
tions 16 (1) and 7 of the Act and Rule 44 (1)) of 
the rules framed under the Act (1963) 2 Andh 
LT 2S2: (19G5) 2 Andh WR 47G: 1965 Mad LJ 
(Cri) SS2: 196G Cri LJ 1122: AIR 19GG Andh Tra 
302 (302, 304, 305) (Pt A) (Prs 4, 11, 15, 1G). 

-S. 2 (xiii) and S. 10 — Sale of article to Food 

Inspector — Question whether it is voluntary oi 
compulsory’ is one of fact (1965) 2 Andh LT 2S2: 
(1965) 2 Andh WR 47G: 1963 Mad LJ (Cri) SS2i 

1966 Cri LJ 1122: AIR 1966 Andh Pra 302 (305) 
(Pt B) (Pr 12). 

—S. 2 — Scope — ‘Sale’ includes soiling of sam¬ 
ple for analysis to Food Inspector. 

The words of S. 2 of Prevention of Food 
Adulteration Act arc wide enough to cover a 
forced or a compulsory sale as much as a volun¬ 
tary sale and a sale of sample to the Food Inspec¬ 
tor for tire purpose of analysis is covered bv the 
definition of the section. 66 Cal WN 102:* 1LR 
(1961) 2 Cal 257. 

•-Ss. 2 (5), 2 (13), 16 (1) (a) and 23 (1) (f>— 

The word ‘sale’ in Act and in R. 44-A — The 
word 'sale* in the Act itself is not to be read a> 
meaning an Act sale where the context otherwise 
requires. The word ‘sale’ in rules must also liavo 
the same meaning. The context requires that the 
word 'sale* in the Rule 44-A should he read as 
leaning an ordinary sale and not an Act sale. 
See Prevention of Food Adulteration Act (1954), 
S. 16 (i) (a). 19G5 (1) Cri LJ 446: AIR 19G5 Kcr 
123 (FB). 


-S. 2 (xiii) — Voluntary sale of article to Food 

Inspector for analysis is sale. 

A voluntary sale of an article for money is a 
'sale* even though the vendee is a Food Inspector 
and the article sold is meant for the purposes of 
analysis. 1962 Ker LT 206, Foil.; 1961 Ker LT 
308, Disting. 1962 Ker LT 415: 1LR (1962) 2 Ker 
105: 1962 Ker LJ 1007. 

* " Ss. 2 (xiii), 10, 10 (1) (b) — Sale of orticlo 
of food for purposo of analysis comes within 
ambit of S. 2 (xiii). 

When a person exhibits articles in his shop, 
he is making a general offer to sell them and any 


person who comes (o the shop and offers the 
price and the seller accepts his offer and if pos¬ 
session is handed over, it would be a sale irrespec¬ 
tive of the purpose for which the purchase is 
made. 

Where, therefore, a Food Inspector goes to 3 
person who offers or exposes for sale any article 
of food and demands the article and buys the arti¬ 
cle paving its price, it will not cease to be a sale, 
even though he be a Food Inspector and the 
purchase lie for analysis. It cannot be presumed 
in all such cases that it was because of the power 
given to the Food Inspector under S. 10 and the 
sanction provided in 3. 16 d) lb) that the article 
was handed over to the Food Inspector. 1961 Ker 
LT 303. Aift 102S Cal 320, Disting.: AIR 1933 
Cal 593, AIR 1953 Cal 4S5. AIR 1948 Mad 329, 
AIR 1953 Mad 241. AIR 1953 Mad 832 and AIR 
1954 Bom 216, Ref. 

Nor can a presumption be made that the 
seller would not have parted with the goods volun¬ 
tarily. When he knew that they would be used 
for prosecuting him. AIR 1912 Mad 609, Dissent¬ 
ed from. 19G2 Kcr LT 206: 19G2 Ker LJ 214: 
ILR (19G2) 1 Kerala 359. 

-S. 2 (xiii) — Sale — Accused admitting that 

the commodity out of which Inspector purchased 
a small quantity had been obtained from a whole¬ 
sale dealer and had been exposed for sale in his 
shop — Transaction held amounted to sale. 1961 
Ker LT 308, Dist. 19G2 Ker LT 199: (1962) 1 
Kcr LR 51G. 


-Ss. 2 (xiii), 10 — Accused taking milk for sale 

to hotel — Purchase of milk from him by Food’ 
Inspector in exercise of his statutory powers under 
S. 10 — Purchase amounts to sale under the Act. 
1962 (1) Cri LJ 152, Disting. 1961 Kcr LT735: 
(1961) 2 Kcr LR 349: 1962 Mad LJ (Cri) 31: 
1962 (1) Cri LJ 154 (155) (Pt A) (Pr 4). 

-Ss. 2 (xiii), 10 and 16 (1) (a) (ii) _ Sample 

taken under S. 10 — Transaction is not a sale— 
Person from whom sample has been taken cannot 
be convicted of offence under S. 16 (1) (a) (iij. 

W’hen a Food Inspector obtains a sample under 
S. 10 of the Act, there is no sale. Of course, it 
is possible for a Food Inspector, just like any 
other human being, to effect a purchase in the 
ordinary’ course, and the transaction would be a 
sale notwithstanding that the purchaser is a Food 
Inspector and that his purpose is to have tho 
article analysed with a view to prosecution. But, 
if he obtains the article not by a voluntary ex¬ 
change for a price but in exercise of his statutory 
pow'er under S. 10 of the Act, the transaction is 
not a sale notwithstanding that in obedience to 
sub-sec. (3) of S. 10 its cost is paid to the person 
2™ "hom the sam P ,e is tnlcen * AIR 1953 Mad 

{r T; AIR 1938 541 and AIR 

1942 Mad 609, Re), on. 


Hence the person from whom the sample has 
been taken cannot he convicted for an offence 
under S. 16 (1) (a) (ii). 1961 Kcr LT 308: 1961 

(i' s r;»ToE 5>. Kct LR 4SJ: 1962 ul c,i u 

[Overruled in AIR 1966 SC 128.] 

—Ss. 2 (xiii), 16 (1) (a), 7 ( 1 ) - Storing of 
goods in shop — Presumption of sato — Burden 
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of proof — Purchase of samples for cash — Held 
amounted to sale — (Evidence Act (1872), S. 114). 

Goods stocked in a shop are normally stored 
there for sale, and ordinarily such a presumption 
can legitimately be drawn by the Court under 
hectioo 114 of the Evidence Act. It would then 
be for the person asserting the contrary to dis¬ 
place the presumption. 

Thus, where a Food Inspector went to the shop 
of the accused, took three samples of tea dust, 
paid for them and obtained a cash bill from the 
accused shopkeeper and on analysis the tea was 
found to be adulterated with coffee and gram 
dust: 


9. Adulteration or misbranding. 

10. Sale of food need not be as article of food. 

11. No adulteration — No conviction. 

12. Prosecution— 

(A) Objection under S. 11(4), if can be 

raised. 

(B) Non-compliance with S. 242, Cr.P.C.— 

Effect. 

(C) Order under S. 249, Cr.P.C., no bar to 
fresh complaint. 

(D) Absence of complaint for some days. 

(E) Simultaneous detection —. Conviction 

in one bars other prosecutions. 


Held, that the transaction was nothing other 
than an ordinary sale and purchase. 

(2) That a purchase, even if it be for the pur- 
,pose of analysis, did not cease to make a sale as 
is expressly laid down in Section 2 (xiii) of the 
Act, and it follows that the accused did sell adul¬ 
terated tea, and that he did thereby commit an 
offence under Section 16 (1) (a) read with S. 7 (i) 
of the Act. ILR (1959) Ker 1. 

-S. 2 (xiii) — Purchase of milk by Food Inspec¬ 
tor and cash paid on the spot — It amounts to a 
‘sale’ within the meaning of the Act. 1964 Mad 
WN ^ 166: (1964) 1 Mad LJ 443: 1964 Mod LJ 
(Cri) 357: 1964 (2) Cri LJ 560: AIR 1964 Mad 
490 (490) (Pt A) (Pr 2). 

-Ss. 2 (xiii), 10 — Definition of sale in S. 2 

(xiii) — Sale to Food Inspector under S. 10 is in¬ 
cluded: AIR 1961 SC 631 and AIR 1964 SC 1135, 
Rel. on. (1965) 7 OJD 215: 32 Cut LT 83: ILR 
(1965) Cut 813: 1966 Cri LJ 333 (336) (Pt D) 
(Pr 24). 

--S. 2 (xiii) — Sale — Inspector purchasing 

milk from vendor for purposes of analysis—Tran¬ 
saction is sale. 

Definition of sale given in the Act makes it 
clear that the purchase of milk for analysis by 
Food Inspector would be a sale and would bring 
into operation the provisions of the Act. 64 Pun 
LR 949: 1962 Cur LJ 487: 1963 (1) Cri LJ 475* 
AIR 1963 Punj 175 (177) (Pt B) (Pr 7) (DB). 

-S. 2 (xiii) — Purchase of sample of milk for 

analysis by Food Inspector amounts to sale. (1963) 
<3 Punj LR 939. 

SECTION 7 
SYNOPSIS 

prevention of Food Adulteration Act (1954), S. 7.) 

Sec also Prevention of Food Adulteration Act 
(4954), S. 16. 

1. Applicability. 

2. “Sell or distribute". 

(See also Prevention of Food Adulteration 
Act (1954), Ss. 2 and 16.) 

(A) “Store.” 

3. Sale by servant—Liability. 

4. Sale by servant of co-operative society — 

«' Liability. 

5. Commission agent in possession of article — 

Liability. 

0. Knowledge of adulteration or misbranding, ii 

necessary. 

7. Sale under a licence. 

8. Sale of mixed milk — Standard of punty ap¬ 

plicable. 


1. Applicability. 

J. 7 (i) and (vi) — Prevention of Adulteration 
Rules (1955), R. 44 (e) — Sale of mustard oil 
found to contain foreign ingredients — Offence. 

Where a person sells mustard oil which is found 
to be mixed not with other edible oils but with 
a foreign ingredient, it is true he does not infringe 
R. 44, but he infringes S. 7 (i) which is an entirely 
different provision. 1961 All LJ 67: 1961 A11WR 
(HC) 97: 1961 All Cri R 45: 1961 (2) Cri LJ 447 
(447) (Pt A) (Pr 2). 

-S. 7 — Mixture of articles of ‘food 1 2 3 4 5 * 7 8 — When 

amounts to adulteration — Bengal-gram flour 
found mixed with pea powder — Held no adulte¬ 
ration. 

The gravamen of the charge, when a person is 
accused of adulterating an article of food, is that 
such adulteration prejudices the vendee or injuri¬ 
ously affects the nature, substance or quality of 
the article of food. Such being the case, it is not 
always that the mixture of articles of food that 
invariablv make an offender liable for an offence 
under S.’ 7 (i) on the ground that there was sale 
of an adulterated food. 

Thus, where the flour sold to the purchaser as 
Bengal-gram flour was, on analysis, found to con¬ 
tain 50 per cent of pea powder which was costlier 
than the former flour and there was no sufficient 
evidence to bring out that the pea powder, when 
mixed with Bengal gram, was injurious or injuri¬ 
ously affected the nature, substance or quality^ot 
the Bengal-gram powder or that the purchaser had 
been prejudicially affected, the mixing of the 
powders could not be held to be adulteration 
within Cls. (a), (b) or (c) of S. 2 (u) so as to make 

out an offence under S. 2(0J *(1) 
nf the Act (1963) 1 Andh WR 265: (1963) 1 
Andh LT 350: 1963 Mad LJ (Cri) 220: 1964 (1) 
Cri LJ 448 (448) (Prs 1, 2) (Andh Pra). 

_S 7 — Milk not becoming property of abus¬ 
ed at the time when sample was taken by food 
inspector - Food inspector taking sample in exer¬ 
cise of his statutory powers — Accused not guilty. 
1964 (1) Cr LJ 334: AIR 1964 Hun Pra 10. 

2. “Sell or distribute.” 

(See also Prevention of Food Adulteration Act 
(1954), Ss. 2 and 16). 

(A). "Store." 

2. "Sell or distribute.” 

(See also Prevention of Food Adulteration Act 
(1954), Ss. 2 and 16). 

•_Ss. 7, 16 — Conviction of person for selling 

foodstuff mixed with prohibited colour-matter, 
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under Sec. 7/16, Prevention of Food Adulteration 
Act. The offence does not involve moral turpitude 
and the accused can stand for the election of pan- 
chayat. See Panchayats — U. P. Panchavat Raj Act 
(26 of 1947), S. 5 (1) (h). 19G5 (2) Cri LJ 306: 
AIR 1965 All 3S2 (FB). 

-S. 7 — Sale of Dal Kesari for analysis pur¬ 
pose is not an offence under Act — Sale — Mean¬ 
ing of — Storing of Dal Kesari also not an offence. 
See Prevention of Food Adulteration Act (1954), 
S. 16. 1965 (1) Cri LJ 537: AIR 19G5 All 231. 

-S. 7 — Mere storing of milk of quality below 

the prescribed standard not offence — Sale of 
such milk even to Food Inspector for analysis is 
offence. See Prevention of Food Adulteration Act 
(1954), S. 2 (xiii). 1964 (1) Cri LJ 5U2: AIR 1964 
All 199 (DB). 

-Ss. 7 (1), 16 (1) — Accused found selling food¬ 
stuff coloured with coal-tar dye — Accused is guilty 
under Sec. 7 (1) read with Sec. 16 (1). 1964 All 
WR (HC) 438: 1964 All WR 305. 

-S. 7 — ‘Sale* — Even sale for analysis is 

‘sale* and is offence unde Sec. 7. See Prevention 
of Food Adulteration Act (1954), S. 2 (xiii). 1964 
All WR (HC) 352. 

-Ss. 7, 2 (xiii), 10 and 16 (I) — "Sale** — 

Carrier of milk to be delivered to hotel keeper — 
Carrier merely an agent having no authority to 
sell milk — Food Inspector obtaining milk from 
agent — Milk found adulterated — Held, there 
being no sale, agent could not be convicted. See 
Prevention of Food Adulteration Act (1954), S. 2 
(xiii). (1965) 2 Andli WR 476: 1966 Cri LJ 1122: 
AIR 1966 Andh Pra 302. 

—Ss. 7 (i), 16 (1) (a) and 2 (xiii) — That the 
article was sold as article of food, need not be 
proved. See Prevention of Food Adulteration Act 
(1954), S. 10 (1) (a). 1965 (1) Cri LJ 420: AIR 
1965 Andh Pra 118 (DB). 

-Ss. 7, 2 (i), 16 (1) — Prevention of Food 

Adulteration Rules, Rr. 5, 44 (e) — Sale of adul¬ 
terated oil not coming under R. 44 (c) — Offence. 

An act of adulteration proved under Sec. 2 (i) 
is committed by contravention of R. 5 read with 
paragraph A-17-11 of Appendix B. R. 44 does not 
affect R. 5. Selling food which is of the category 
of 'adulterated food* under Sec. 2 (i) is prohibited 
by Sec. 7 (i) and is, therefore, punishable under 
Sec. 16, independent of R. 44 (e) and even if 
there be no contravention of R. 44 (e). 1963 (1) 
Cr LJ 109 (111) (Pt B) (Pr 9) (Andh Pra). 

-Ss. 7, 2 (I) (I) and 16 — Prevention of Food 

Adulteration Rules (1955), Rules 43 and 44 and 
App. B, Item A. 11.05 — Prescribed standard of 
article — Butter for sale found below standard 
prescribed — Butter is adulterated — Person 
selling such butter comes under penal provision of 
Sec. 16 read with Sec. 7 — Rules 43 and 44 are 
not applicable. See Prevention of Food Adultera¬ 
tion Act (1954), S. 2 (1) (1). 1962 (1) Cri LJ 562: 
AIR 1962 Bom 104. 

“—"S* ? — Carrying or conveying adulterated 
food is an offence — Evidence of Food Inspector 
— Admissibility — Quantity of stuff carried is not 
material. 66 Cal WN 102: ILR (1901) 2 Cal 257. 

-S. 7 — Sale of sample of adulterated food 

to Food Inspector — Offence is committed — 


Quantity from which sample was taken need not 
bo shown to be intended for sale. 

If a sample of adulterated food is sold to th« 
Food Inspector, that would be an offence under 
Sec. 7 and it is not necessary to prove that the 
sample was taken out of a larger quantity which 
was also intended for sale. Even one act of sale 
or distribution would come within that section. 
AIR 1959 Mad 333 and AIR 1962 All 82, Dissented 
from. (1964) 5 Cuj LR 78: 1964 (2) Cr LJ 290: 
/UR 1964 Guj 191 (192) (Prs 6, 7). • « 

-Ss. 7, 16, 2 (xiii), 10 — Milk not becoming 

property of accused at the time when sample was 
taken by Food Inspector — Food Inspector taking 
sample in exercise of his statutory powers, — Ac-, 
cased held not guilty — (1962) 1 Cr LJ 152 (Ker) 
and AIR 1955 NUC 455 (Pat) and AIR .1963 Cal 
485, Rel. on. AIR 1954 Bom 216, Not foil. 1964 
(1) Cr LJ 334: AIR 1964 Him Pra 10 (II, 12) 
(Pt A) (Prs 6, 7, 9, 12). 

-Ss. 7 (i), 16 (1) and Appendix B, Cl. A. 11.03 

— Adding water to butter-milk and selling product 

— Whether amounts to an offence — Noa-speci- 

Hcation of a standard — Effect. . ... 

• i »• i 

It cannot be disputed that butter-milk is a 
product of milk. Butter-milk is deCned in Cl. A. 
11.03 of Appendix B. It says' butter-milk means 
the product obtained after removal of butter from 
curd by churning or otherwise. It is true that no 
separate standard is prescribed, b\it it is not ncce^- 
sary as the standard is implicit in the definition 
itself. To amount to butter-milk it should bo a 
product obtained after removal of the butter from 
the curd. Thus due regard being had to the defini-' 
tions and standards prescribed for milk, cord, butter 
and the definition of butter, as the residue left after 
removal of butter from curds it can be easily 
gathered what standard of butter-milk is to satisfy 
and that is the reason why it was felt not neces¬ 
sary to prescribe the standard of the butter-milk 
separately. In any case the non-specification of a 
standard for butter-milk does not absolve a vendor 
from conforming to the standard that is -necessarily 
implied in respect of butter-milk. If water can be 
freely added one fails to sec what the need was . 
for defining buttermilk at all. As such it has to be 
held that the addition of water in curd and reduc- 
ing the solids-not-fat contents and selling the same 
as butter-milk will be an.offence under the Act. 
(1965) Mud LJ (Cri) 294: 19&4 Ker LT 238: ILR 
(1964) 1 Ker 304. . .. .. 

S. 7 (i) — Storing of goods in shop — Pre¬ 
sumption of sale — Burden of proof — Purchase 
of samples for cash — Held, amounted to sale. See 
Prevention of Food Adulteration. Act (1954). S. 2 
(xiii). ILR (1959) Ker 1. 

; ^ Sale — Meaning of, —— .Compulsory 

seizure of adulterated food-stulls, on payment, by 
Food Inspector — Does not amount. to sfde. 

There is no offence under Sec. 7 of the Act,'if 
there is merely a compulsory seizure of a sample 
by an officer of the department, because such 
seizure, even if money be paid therefor will nol 
“'° « S( J le ; (1962) (1) Cr LJ 152 (Ker) and 
AIR 1942 Mad 609, Rel. on. A Food Inspector 
may purchase a sample in the ordinary course of 
business, though he intends if for analysis, yet it 
is voluntary sale and purchase. But, if the vendor 
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is aware that the sale is a forced one, in the sense 
that an official of the department is compelling the 
vendor, to part with the sample, because of the 
statutory obligation and further because a preven¬ 
tion of the taking of such a sample by the Food 
Inspector is itselt an offence under Sec. 16 (1) (b) 
of the Act, then there is no ‘sale’; this is only a 
case of a seizure or compulsory acquisition though 
it may externally wear the form or semblance of 
a sale. Upon this interpretation, even if the 
sample has been adulterated, this single act of 
delivery of the food-stuff to the official, will not 
render the person in possession of the food-stuff 
liable for the offence of a sale of adulterated food. 

1964 Mad \VN 325: 1965 (1) Cri LJ 452: 1964 

Mad LJ (Cr) 679: (1964) 2 Mad LJ 543: AIR 

1965 Mad 146 (147) (Prs 5, G). 

-Ss. 7 (v), 2 (v) (at, 2 (xiii) and 16 (1) — Pre¬ 
vention of Food Adulteration Rules (1955), Rule 29 
(as amended) — Sale of adulterated asafoetida for 
analysis — Sale used to be made on understanding 
that it is not for human consumption — Crux of 
offence is in sale of food — “Sale” covers not 
merely sale for human consumption. See Preven¬ 
tion of Food Adulteration Act (1954), S. 2 (v) (a). 
(19G5) (1) Cri LJ 309: AIR 1965 Mad 9S. 

-S. 7—Prosecution under, for selling adulterat¬ 
ed food — Essentials. 

In a prosecution under the Prevention of Food 
Adulteration Act, the essential requisite to be 
established is that the commodity alleged to be 
adulterated should be one intended for sale. 
Where it is found that the accused was merely 
taking the milk got from the buffaloes owned by 
his brother to his (brothers) hotel and it was not 
intended for sale ns such, the accused cannot be 
guilty of an offence under the Act even if the milk 
is proved to be adulterated. It may be that the 
quantity of milk that was given to the Sanitary 
Inspector on demand might amount to a sale, but 
what has to be really decided is whether the milk 
which the accused was taking was intended for 
sale. But the hotel-keeper who sells such milk, 
though it is used for eolfee, might be guilty of 
an offence under the Act. 1959 Mad W N 339: 
(1959) 1 Mad LI 234: 1959 Mad LJ (Cr) 239: 19o9 
Cr LJ 997: AIR 1959 Mad 333 (333) (Pr 1). 

_Ss. 7 (1), 16 and 2 (xiii) — Sale of alleged 

adulterated food to Food Inspector for analysis 
proved — Provisions of Act attracted. 19Go (2) Cr 
LJ 571 (573) (Pt A) (Pr 12) (Punj) (DB). 

2 (A). ‘ Store”. 

_Ss 7, 2 (xiii) — Articles of food found in pos¬ 
session’ of’ person in habit of manufacturing oi 
storing like articles — Presumption. 

That articles were really offered or exposed for 
sale and possession was for the purpose of sale 
cannot, in all cases, he proved by direct evidence 
and is a matter which could reasonably be inferred 
from the circumstances of a particular ease, 
articles of food are found in the possession of a 
person who is in the habit of manufacturing- or 
storing like articles for sale then it may reasonably 
he presumed that he had manufactured or stocked 
them for sale and a Court would be justified n 
inferring that the possession of theparticles was for 
the purposes of sale. 19G2 Kcr LT 20G: 19G2 Kcr 
LJ 214: 1LR (19G2) 1 Kcr 3o9. 


——Ss. 7 (i) and 16 (1) (a) —* Article containing. 
95.9 per cent. Calcium Carbonate and rest sand 
offered for sale to public as black-gram flour — 
Offence — S. 2 (v) and (ix). 

If an accused, a dealer in black-gram flour, was 
found to have stored and exposed for sale to the 
public in his shop some article purporting to be 
black-gram flour, a sample recovered from which, 
on chemical analysis, was found to contain 95.9 
per cent, calcium carbonate and 3.6 per cent, sand 
with no black-gram flour in it at all, the accused 
stored in his shop 'misbranded food’ although the 
article stored did constitute ‘food’ as defined in 
Sec. 2 (v) and a conviction under Sec. 7 (i) read 
with Sec. 16 (1) (a) should follow. Cl. (a) to S. 2 
(ix) would apply in terms to the article. 

(As the prosecution evidence was not believed 
and it was not accepted by the Court that some¬ 
thing which did not contain a particle of black- 
gram flour could be sold as black-gram flour, the 
accused was not convicted on the ground that tin's 
was either a case of honest bungling or of calculat¬ 
ed mischief and foul play.) 1959 Cr LJ 840: AIR 
1959 Kcr 217 (217) (Pr 4) (DB). 

-S. 7 — Store for sale — Presumption. 

Where on searching the premises of an exporter 
of pepper it was found that a number of bags were 
filled with pepper and marked with the name of 
the city of Calcutta and that the pepper found in* 
the bag was adulterated with deteriorated and light 
berries: 

Held, that in the circumstances it was proper to- 
presume, under Sec. 114, Evidence Act that the 
accused who was admittedly an exporter of pepper 
had packed the pepper in the bags for the purpose 
of exporting it to Calcutta in the course of saje 
and therefore had stored the pepper for sale. 1953 
Kcr LT 983: 1953 Kcr LJ 1150: 1LR (1959) ker 
56: 1959 Cr LJ 712: AIR 1959 Kcr 190 (192) 
(Pt A) (Prs 8 ) (DB). 

_Ss. 7 and 16 — Conviction for storing adul¬ 
terated food — Storing must be for sale. .1953 
Kcr LT 983: 1958 Ker LJ 1150: ILR ( 1959 ) Kcr 
56: 1959 Cr LJ 712: AIR 1959 Ker 190 (194) 

(Pt B) (Prs 20, 21) (DB). 

_S 7 (ii) — Tea packets exposed in almirah in 

shop - Not labelled as samples - No evidence to 
show tliat they were not received with the Tea 
received in the shop for sale - Imp -cation i* that 
these packets also arc for sale — Offence under 
Sec 16 (1) (a). See Prevention of Food Adultera¬ 
te Act (1954), S. 2 (Lx) (j). 1904 Mad LJ Cr G9o. 

_ § S ' 7 o (v), 16 — Occasional use of Asafoetida 

(Hing) ’ for agricultural purposes does not take it 
out of category of food - Samples taken from' 
Kodown — Article found adulterated — Ilea tliac 
the Hing was meant for agrieultcral purposes 
Held, Hing was an article of food — Accused hel 
guilty under Sec. 7 read with S. 10. See Prev f n } ' 
lion of Food Adulteration Act (19p4), S. - (v)- 
19C4 (2) Cri LJ 449: AIR 19G4 Pun, 427. 

_§ s 7 ^ ]G (1) (a) — Adulterated goods stored 

not for purposes of sale — No offence. 

The word ‘store’ in Sec. 7 means storing for sale 
and storing of adulterated food for PUjP° s “ 
than sale (e g., merely os security)I do* jjj « 
stitutc an offence under Sec. 10 (1) W- c R 
LJ CG3: 19G1 All WR (HQ 49o: 1901 All W » 
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292: 1962 (1) Cr LJ 120: ILR (1962) 1 All 305: 
AIR 1962 All 82 (83) (Pr II) (DB). 

--S. 7 (iii) — An article which is not evidently 

used as food or drink is not to be treated as food. 
Linseed oil is not a common article of food in the 
country at least in V. P. It docs not therefore 
amount to ‘food’ as defined in the Act and there 
is no question of its storing as adulterated food 
for sale within the meaning of S. 7. See Preven¬ 
tion of Food Adulteration Act (1954), S. 2 (v). 
1960 All LJ 91. 

-S. 7 (i) — Read with R. 46 — Scope of — 

Storage of adulterated article of food not meant 
for sale as such — Offence. 

Having regard to the language of Sec. 6, of the 
Prevention of Food Adulteration Act, the posses¬ 
sion of adulterated ghee bv a person who does not 
sell it cannot in any sense be ‘storing of an adul¬ 
terated food' and would not fall within the purview 
of tin's section. 

Mere intention to mix does not constitute 
the offence; for, the possibility of locus paenitentiao 
cannot be altogether ruled out in such a case. 
(I960) 1 An WR 209: I960 Mad LJ (Cr) 222: I960 
Cr LJ 886: 1960 Andh LT 391: AIR 1960 Andli 
Pra 366 (3GG, 3G7) (Prs 2, 3). 

-Ss. 7 and 16 — ‘Store’ — Meaning of. 

In Ss. 7 and 16 of the Prevention of Food 
Adulteration Act, 1934, the word ‘store’ is not 
qualified; and if ghee is stored, the ofFcncc is com¬ 
plete. It is not necessary for the prosecution to 
prove that it is stored with a view to sell it in 
future. 1963 (1) Cri LJ 349: ILR (1963) 15 Assam 
75: AIR 1963 Assam 2S (29) (Pt A) (Pr 6). 

3. Sale by servant — Liability. 


-S. 7 — Scope — Person selling foodstuffs on 

behalf of master also comes within mischief of 
section. 1964 All LJ 1147: 1965 (2) Cr LJ 346: 
AIR 19C5 All 463 (4G4) (Pt B) (Pr 5). 

- -Ss. 7 (i) — S. 16 (1) (a) punishes any person 

who sells an adulterated article and a servant 
selling an adulterated article on behalf of his 
master can be convicted under S. 7 (i) read with 
Section 16 (1) (a) of the Act. See Prevention ol 
Food Adulteration Act (37 of 1954), S. 2 (xiii). ILR 
(1961) 2 All 95. 

-Ss. 7 and 1C — Liability of principal for act 

of agent. 

The provisions of Ss. 7 and 16 make it quite clear 
that the person who can be punished for com¬ 
mitting the offence is not only the person who 
actually sells the adulterated food, but also the 
person on whose behalf the adulterated food is 
sold. I960 All LJ 1 IS: 1960 All WR (HC) 127: 
I960 All Cr R 112: ILR (1959) 2 All 121: 19G0 
Cr LJ 198: AIR 19G0 All 117 (11S) (Pt A) (Pr 5) 
(DB). 

[Overruled an another point in AIR 1960 All 
546 (FB).] 

-Ss. 7, 1G (1) (a) — Sale of adulterated article 

of food by servant — Liability of master — Master 
would be liable for acts of servant committed in 
course of ordinary duties — S. 2 (1) (a). 61 Bom 
LR 444: 1959 Nag LJ 2G0; ILR (1959) Bom 1108r 
1959 Cr LJ 103C: AIR 1959 Bom 497 (498 

(Pr 4). 

-S, 7— Applicability — Owner of articles sold 

— Liability. 


The phrase “himself or by any person on 
his behalf” occurring in Sec. 7 wa« obviously in¬ 
cluded in the ‘••ctk-n to include also the owner of 
the artichs sold who but for that phrase might 
have craned or tried to escape. AIR 1961 SC 631 
and AIR 1930 Cal 295 and Criminal Appeal 
No. 239 of 1959. dated 6-2-1901 (Cal', Full.: AIK 
J960 K* r 13 and AIR 1959 Mad 185, Di>s. from. 
19G3 (1) Cr LJ G5S (GGIR (Pt A* (Prs 6, 7) (Cal.*. 

-Ss. 7, IG — Liability of servant — Servant is 

not liable under the prouuons. 

The expression 'himself or by an;* person on his 
behalf in Ss. 7 and 16 <1» of the Act must imply 
that the person contemplated is the master or the 
principal, and not the servant. On a plain 
leading, it is quite clear, that it is only 
the* person who can be deemed t«« sell him¬ 
self. or by another on his behalf, who is interdict¬ 
ed from selling by Sec. 7 and who i< made punish¬ 
able by Sec. 16 (1) of the Act. No absolute liability 
can be fastened on a servant under Sec. 16 (1) 
read with Sec. 7 of the Act. 1959 Ker LT 574: 
1959 Ker LJ 5SS: ILR (1959) Ker 640: 1959 Ker 
LR 953: I960 Cr LJ 69: 1959 Mad LI iCri) S71: 
MR I960 Ker 13 (13, 14, 15) (Prs 2, 3, 9) (DB). 

-Ss. 7, 16 — Servant selling adulterated food 

on behalf of master — Liability of. 

The servant selling adulterated food on behalf 
of the master and not for his own benefit cannot 
be found guilty under Ss. 7 and 16 of the Preven¬ 
tion of Food Adulteration Act. (I960) 2 Ker LR 
101: U9C1) Mad LJ (Cri) 100: I960 Ker LT 773. 

-Ss. 7 and 16 — Applicability to servant. 

Sections 7 and 16 will not primarily apply to 
the servant the secondary seller of adulterated 
food, unless he sold it for his own benefit, and 
the sonant selling the food on behalf of his master 
can only he made liable for aid or abetment of 
the offence on proof of guilty knowledge express 
or implied. AIR 1930 Cal 295, Dissented from. 
72 Mad LW 117: 1959 Cr LJ 60S: ILR (1959) 
Mad 418: (1959) 2 Mad LJ 49: 1959 Mad LJ (Cr) 
491: 1959 Mad WN 161: ILR (1959) Mad 41S: 
AIR 1959 Mad 185 (1SS) (Pt B) (Pr 14) (DB). 

[Overruled in AIR 1961 SC 631.] 

-S. 7 — Servant selling adulterated food on 

behalf of master — Liability — (Master and Ser¬ 
vant). 


Where it is proved that a person was selling 
adulterated food only on behalf of the master, both 
the seller, the servant, as well as the person on 
whose behalf the food was sold, viz., the master, 
are liable. 1957 Mad WN 4S5: 1957 Cr LJ 114S: 
(1957) Mad LJ (Cr) 512: 1957 Ker LT 966: AIR 
1957 Mad 631 (631) (Pr 1). 

■—-Ss. 7 and 16 — Applicability — Servant not 
liable under the provisions unless he sells for his 
o\vn benefit — Servant selling on behalf of mastei 
liable only as abettor. AIR 1959 Mad 1S5 
and AIR 1960 Ker 13, Rel. on; AIR 1930 
Cal 295, Disting. AIR 1960 Mys 80, Dissented 
from. ILR (1962) 2 Punj 312: 1962 (2) Cr LJ 400: 
AIR 1962 Punj 419 (420) (Pt B) (Prs 6, 7). 

——-Ss. 7 (i) and 16 (1) (n) — Sale of adulterated 
article of food — Person selling is liable to be 
punished though he is not owner of article 
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1965 Raj LW 3S2: ILR (1965) 15 Raj S20: 1966 
Cr LJ 1057: AIR 1966 Raj 203 (207) (Pt B) (Pr 5). 

—-—Ss. 7 (i) and 16 (1) (a) — Sale of adulterated 
milk belonging to another person—Selling is liable 
to be punished. 1965 Raj LW 328: ILR (1965) 15 
Raj 45S. 

-S. 7 — Liability of master and servant — 

There is no distinction. See Prevention of Food 
Adulteration Act (1954), S. 16. 1960 Raj LW 369. 


n 


was no tampering of any sort in the seal If the 
accused wanted to challenge the fact or establish 
that the sample sent for analysis was tampered 
with it was open to him to send the sample with 
him for analysis as provided in Sec. 12 of the Act 
(1965) Mad LJ (Cri) 461: 19G5 Kcr LT 402: 
(1965) 1 Kcr LR 2S7: 19G5 Ker LJ 475: ILR 

(19G5) 2 Ker 71. 


4. Sale by the servant of co-operative society 

— Liability. 


Js. 7, 16 (1), 17 — Sale of adulterated food 
by servant of society is sale by Society — Liability 
of Society not affected by Sec. 17 — Questions ol 
intention, mens rea and knowledge do not arise. 

The word 'person* in Sec. 7 includes any com¬ 
pany or association or body of individuals whether 
incorporated or not. A Co-operative Society as a 
corporate body has a separate existence apart from 
its individual members and when any adulterated 
food belonging to such Society is sold, the Society 
makes itself liable to the penalties provided in 
Sec. 7. A sale by the servant of the society' is sale 
by the Society. AIR 1948 Mad 329 and AIR 1958 
Mad 183 and AIR I960 Mys 80, Re), on. 

The liability of the Society is not affected by 
Sec. 17. It is only when a director or officer of the 
society other than the Society as such or the per¬ 
son who actually sold the article on behalf of the 
Society is prosecuted and sought to be made liable 
that Sec. 17 really comes into play. Cr. Rev. P. 
No. 344 of 1961 (Kerala), Rcl. on. It is not neces¬ 
sary for the prosecution to prove that the Society 
knew that the article offered for sale was adulterat¬ 
ed. It is not a question of intention, of mens rea 
or of knowledge; it is the sale of the adulterated 
food which the Act makes penal. The fact that no 
such words as 'knowingly* or 'intentionally* occur 
‘before the word 'sells* in Ss. 7 and 16 clearly 
shows that the intention of the Legislature in 
enacting these provisions was that the state of 
mind of the person who committed the offence 
was immaterial and irrelevant. 19G2 Kcr LT GG7: 
19G2 Kcr LJ 1120: 19G3 Mad LJ (Cri) 421: 19G3 
(2) Cri LJ 451 (452, 454) (Prs 5, 11, 13, 14) (Kcr). 

_Ss. 7 and 1G (1) — Sale of adulterated milk 

by salesman of co-operative milk supply society — 
Salesman cannot be convicted under Ss. 7 and 16 
(1). (I960) 2 Kcr LR 161s 19G1 Mad LJ (Cr) 100: 
I960 Kcr LT 773. 

_S. 7—Liability of vendor of food is absolute 

— Sale by committee member of co-operative 
society — Nature of liability — Prevention ot 
Food Adulteration Rules (1955), Rr. 7 and 17 
Report of the Analyst that the seals were found 
intact — Presumption to be drawn. 

There is clinching evidence in the case that the 
accused sold the adulterated food to the Food 
Inspector and as the liability of the vendor 
absolute under the Act, the question whether he is 
the servant of the co-operative society or a com¬ 
mittee member is irrelevant. There is the report of 
die Analyst that seals were found intact and it 
has to be presumed that he compared the seal 
with Uie specimen seal. He could not certify to 
that effect without making himself sure diat Uiere 


5. Commission agent in possession of article 

— Liability. 

7 (i) — Offence under — Liability for — 
Even a commission agent is liable for contraven¬ 
tion of the provisions. ILR (1963) Andh Pra 739. 
•-Ss. 7 and 8 — Commission agent selling adul¬ 

terated oil would be liable to prosecution under 
the Act. AIR 1961 SC 631, Rel on. 1962 MPL) 
(Notes) 264. 


0. Knowledge of adulteration or misbranding, 

if necessary. 


-Ss. 7, 16, 19 — Sale of adulterated article 


by servant of owner — Servant is liable without 
proof of mens rea. If the owner of a 

shop in which adulterated food is sold b 
without proof of mens rea liable to be 
punished for sale of adulterated food, there is no 
reason why an agent or a servant of the owner b 
not liable to be punished for contravention of the 
same provision without proof of mens rea. 
AIR 1959 Mad 185, Overruled. Sarjoo 
Prasad v. State of Uttar Pradesh, 1961 

Andh LT 375: (1961) 1 SCJ 484: (1961) 2 SCA 
456: 1961 Mad LJ (Cr) 2S4: (1961) 1 Mad LJ 
(SC) 133: (1961) 1 An WR 133: 1961 (1) Cr LJ 
747: 1961 All WR (HC) 199: 1961 All Cr R 82: 
1961 All LJ 199: 1961 MPC 206: 1961 Ker LI 
(SC) 34: 1961 BLJR 214: (1961) 1 Ker LR 396: 
1961 Mad WN 494: (1961) 3 SCR 324: ILR (1961) 
1 All 603: AIR 1961 SC 631 (632) (Pr 5). 

_Ss. 7, 2 (13) nnd 10 (1) (a) («) - Sale includes 

sale to Food Inspector -Necessity to prove mens 
rea does not arise. See Prevention o I-ood Adul- 
teration Act (1954), S. 2 (13). 1905 (1) Cn LJ 4: 
AIR 19G5 All 39. 

-Ss. 7, 2 (i), 16, 23 - “Adulterated milk - 


-SS. * V»/> --, .11 

S177 mixture of buffalo milk and cow m. k - 
Proportion of mixture not known - On analyria 
sample found to contain less than prescr.l>ecl m m- 
mum of non-fatty solids for cow milk - M'x'ure 
is adulterated milk within meaning of Sec. 2 (i) (U 
- Accused is guilty under Sec. 16 read *" U } 1 § il' 
See Prevention of Food Adulteration Act (1954). 
S. 2 (i). 1961 (2) Cri LJ 737: AIR 1901 All 590 

(FB) 

_c s 7 17, 16 nnd 2 (j) — Scope — Offence 

committed by a company - Prosecution of every 
person in charge of company at time of the 
offence or responsible for the conduct of business 

—Validity. . , 

Under S. 17 of the Prevention of Food Adulte¬ 
ration Act, where an offence under this Act ha. 
been committed by a Company, eveo; person^ who 
at the time the offence was committed was w 
charge of or was responsible to the company 
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and punished accordingly, provided it is establish¬ 
ed that the offence in question had been com¬ 
mitted with the consent or connivance of the said 
director, manager, secretary, or other officer in 
charge of or responsible to the company for the 
conduct of its affairs or when it is proved that 
the offence b attributable to any neglect on the 
part of such director, manager, etc. The Expla- 
nation to the section makes it clear that the ex¬ 
pression director includes a partner of a firm who 
is in charge of the affairs of the firm in question. 
Where, therefore, a complaint was filed bv the 
Food Inspector for alleged offences punishable 
under S. 16 read with Ss. 7 and 2 (Lx) (j) of the 
Act against the accused: 

Held, S. 7 which prohibits the storing, selling 
and distribution of misbranded food, clearly im¬ 
plies that the selling, storing and distribution 
must have taken place with the knowledge that 
the food in question was misbranded. For, if a 
person innocently believed that i! was not mis 
branded goods that he was selling, the offence 
could not be said to have been committed. On 
the facts of the instant case, held, the acquittal 
of the accused is correct. (1959) 2 Andh WR 509: 

1959 Mad LJ (Cri) 899: I960 Cri LJ 1417: AIR 

1960 Andh Pra 584 (586, 587) (Pt B) (Prs 8, 10 

12 ). 

Ss. 7, 16 — Mens rea — Necessity — Lia¬ 
bility of servant. 

A servant can be held liable for an offence 
under S. 7 read with S. 16 for selling oil which 
was found to be adulterated, even if he was not 
aware of the contents. AIR 1961 SC 631, Foil. 
AIR 1959 Madras 185, Held not good law. 
Dr. Nirmal Kumar Purkayastha v. Narayan 
Chandra Saha, (19G1) (2) Cri LJ 456: (I960)' J 
Assam LR 200: ILR (1961) 13 Assam 411: AIR 

1961 Assam 128 (129) (Pt A) (Pr 4) (SB). 

“—Ss- 19 and 16(1) (a) — Offence under — 

Mens rea — Not essential. AIR 1961 SC 631, 
Reh on. 1963 (1) Cri LJ 658 (6G2) (Pt C) (Pr 10) 
(Cal). 

j- 7 , an d 16 (1) — Offence for sale of adul- 

terated articles — Mens rea not necessary'. 

Section 16 of the Act does not require that the 
ven ° 0r of foodstuff should know that it is adulte- 

hiv. T " e Act “ inlended to protect public 
health and there is no ingredient in Ss. 7 and 16 

t ,. Act “ re gards mens rea apart from the act 
ot selling adulterated articles. 1962 All WR 
Mi 1962 All Cri R 153 (1): 19G2 Mad LJ 

™ il 2i (19G2 ) 2 Mad L J 217 = 1902 (2) Cri L1 

7 °1 (701, 702) (Pr 2) (Mad). 9 

' “S- 7 — Ingredients of offence — Knowledge 

Servant selling milk for master — Liability of. 
Knowledge’ is not a necessary ingredient ofan> 
offence under S 7. There can Ik* hardly any doubt 

. a , . a ? ervant who sells milk for his master comes 

wiunn the mischief of the word ’distribute* contained 
ik * • ! n . °, er words, he comes specifically within 
S % IDM | word 'distr'kote’ contained in 

ik ?^ er words, he comes specifically within 

u»e prohibition of the words 'no person shall distri 

AIR 1957 Mad 631 and A 1R 1930 Cal 295 
“ d JJM°) 5 AC 857 and (1891) 2 QB 181, Rel. 
CM ^t R jnl 959 Mad 185 > Dissented from. 1900 
S. My* LJ 948: I960 Mad LJ (Cri) 

o24i AIR I960 Mys 80 (82) {Pt E) (Pr 9) (DB). 


7. Sale under a licence. 

7 (iii) — Interpretation of penal statutes— 
Principles — Wholesale dealer selling undei 
licence — Refusal to sell quantity less than a 
tin — No offence — Powers of Food Inspector 
under S. 10 (1) (a) (I) — Under the licence he 
could not sell less than a tin. See Prevention of 
Food Adulteration Act (1954), S. 10 (1) (a) (i). 
1960 All LJ 100. 

-Ss. 7 (v), 16 (1) (a) — (Bihar) Prevention of 

Food Adulteration Rules (1955), R. 50 — Accused 
found selling articles of food in shop without 
necessary licence — Presumption is shop was of 
accused person unless defence was that accused 
was not the owner of shop — In any case, accused 
is liable for contravention of S. 7 (v) read with 
S. 16 (I) (a) and R. 50. AIR 1961 SC 631, Rel. 
on. 1965 (1) Cri LJ 580: AIR 1965 Pat 176 (176) 
(rt A) (Pr 2). 

-S. 7 — Conviction under — Although ac¬ 
cused applying for renewal of licence and deposit¬ 
ing fees it was found that he had never obtained 
a licence — Offence does not involve moral turpi* 
tude so as to disqualify him under S. 11 (g), 
Rajasthan Panchayat Act. See Panchayats — 
Rajasthan Panchayat Act (21 of 1953), S. 11 (g). 
ILR (1965) 15 Raj 1045: AIR 1966 Raj 42. 

8. Sole of mixed milk—Standard of purity 
applicable. 

-$s. 7, 16 — Mixture of cow's milk and 

buffalos milk — No standard fixed for such mixed 
milk — Standard prescribed for cow’s milk and 
not that for buffalo's milk is to be applied See 
Prevention of Food Adulteration Act (1954), S. 16. 
1965 (2) Cri LJ 346: AIR 1965 All 463. 

Ss. 7, 16 — Milk sold as mixture of cow's 
and buffalos milk — Ascertainment of ratio io 
which two milks were mixed not possible—Sam¬ 
ple must satisfy minimum standard fixed for cow's 
milk: 196] All LJ 483, Foil. 19G5 All Cri R 250i 
1964 All WR (HC) 374. 

TT? 5 : 7 ’ 2 (i) and (5di) > 13 (5) > 16 (i) (o) > 23 H> 
W (m) — Prevention of Food Adulteration Rules 
1955), Rr. 5 and 44 (b) — Sale of mixed milk of 
cow and buffalo — Test of mean standard foi 
cow and buffalo milk which was the creation of 
the Analyst and had no statutory support — Not 
legal — Opinion of Public Analyst can be ignored 
under certain circumstances—In the instant case it 
was ignored. See Prevention of Food Adultera- 

S 21960 Cri LJ 1056 12 >' 

[Overruled in AIR 1961 All 590 (FB).l 
——Sv 7 16 (1) — Milk sold as mixture of cow 

52ft >» 

If milk was sold without any indication 
as to whether it was derived from cow. 
buffalo, goat or sheep, the standard pres¬ 
cribed for buffalo s milk was to be applied. 
J an SU £ h “ ca * e the milk should contain not less 

S Jr rent' V "ft f V" d ^an 

9.0 per cent of milk solids other than milk fat 

S? ta f*’ 65 w8ere ‘he ve n d or states that he b 

£“«jrr ° C ? W i railk and buffalo’s milk, 
the standard prescribed for buffalo’s milk will 

F P u y ' iTo n ioo CVn C No ’ 1138 " r 'mJ) 

Foil. AIR 1961 Mad 198, Dist. (1963) 2 MadLJ 


7S4 


PREVENTION OF FOOD ADULTER ATION ACT (1934), S. 7, Note 8 


-S3: 1963 Mad LJ (Cri) 419: 19G4 (1) Cri LJ 243 
(-44) (Prs 5, 6) (Mad). 

--Ss. 7 (i), 2 (i) (1), 1G (1) (a), 25 (2) — 

Punjab Prevention of Food Adulteration Rules 
' 1955), App. B, Item A 11.01.01 — Mixed milk 
of cow and buffalo containing 8.2 per cent of milk 
solids not fat — Mixture i< adulterated — Punjab 
l ure Food Rules (1030), R. 3 (as amended in 
1952'. See Prevention of Food Adulteration Act 
(1.954), S. 2 (i) (1). 19G4 (2) Cri LJ 202: AIR 
19G4 Punj 332 (DB). 

-Ss. 7 and 1G '1' (a) — Offence relating to 

mixed milk committed in area comprised in erst¬ 
while Patiala State — Rules for determining 
standard of milk will be Patiala Pure Food Rules 
and not Prevention of Food Adulteration Rules. 
See Prevention of Food Adulteration Act (1954), 
S. 25 (2). 19G4 (2) Cri LJ 114 (Punj). 

-S. 7 (i) — Mixed milk of cow and buffalo — 

Standards in Punjab are those laid down in Punjab 
Pure Food Rules (1930) — Mixed milk containing 
4.9 per cent of milk fat and 7.8 per cent of milk- 
solids other than fat — Conviction not justified. 
See Prevention of Food Adulteration Act (1954), 
S. 25 (2). (19G2) G4 Pun LR S02. 


9. Adulteration or misbranding — Proof of. 
-S. 7 — Sample of ghee containing large pro¬ 
portion of vegetable fat — Sample is adulterated 
— Accused is liable under Act. See Prevention 
of Food Adulteration Act (1954), S. 2 (1) (i). 
19G5 All WR (HC) 109: 19G5 All CriR 109: 19GG 
Cri LJ 113: AIR 19GG All G4. 

-Ss. 7, 2 (1) (a) — Applicability — Pcppei 

sold as good pepper, found mixed with 50 per 
cent of pepper shell — No standard of good pep¬ 
per — Conviction — Sustainability. 

In the absence of any standard prescribing the 
quality of good pepper, the conviction of the 
accused for selling pepper mixed with a large per¬ 
centage of pepper shells, as good pepper cannot 
be sustained. It cannot be said that it is estab¬ 
lished in this case beyond doubt that the article 
sold was not of the nature, substance or quality 
demanded by the purchaser or was to his prejudice 
or was not of the nature, substance or quality 
which it purported or was represented to be. 
Merely because the pepper had broken grains does 
cot establish that it was not of the quality which 
was capable of being described as good pepper. 
ILR (195S) 2 All G18: 1959 All WR (I1C) 570: 
1959 All CriR 472: 1959 Cri LJ 930: AIR 1959 
All 500 (503) (Pt E) (Pr 15) (DB). 


_S. 7 (ii) — Sale of misbranded food—What 

prosecution has to prove stated. See Preven¬ 
tion of Food Adulteration Act (1954), S. 2 
lx) (a). 1958 Cri LJ 1375: AIR 195S Andh Fra 


681. r ^ 

_S. 7 — Charge under — Proof — Evidence 

of Food Inspector — Admissibility — Quantity o 
stuff carried — Not material. See Evidence Act 
1872), S. 59. GG Cal WN 102: ILR (19G1) 2 Cal 


-o/. 

__Ss. 7 and 13, 10 (7) — Adulteration of milk 

— Taking signature of two witnesses at the lime 
of seizure of sample, as far as possible — Pro¬ 
cedure-Test of adulteration—Freezing point test— 

Fair and safe method of determining added water. 


The expression as far as possible' in S. 10 (7) 
of Act 37 of 1954 is intended to obviate the neces¬ 
sity of the presence of two persons and securing 
their signatures if circumstances under which he 
takes the sample were such that there cannot pos- 
sibly be two persons present at the time. The 
present case was not one where witnesses had no! 
been requisitioned but where the testifying wit¬ 
nesses have not fully supported the prosecution 
vase and therefore the question was one of ap¬ 
preciation of their evidence in the light of the 
evidence of the Food Inspector and not a case 
for the application of the rule relating to securing 
the signatures of two persons as far as possible* 
laid down in S. 10 (7). In determining the 
amount of added water in milk the freezing point 
test is the fair and safe method. Since the test 
has not been attempted in the present case, the 
order of acquittal has to be upheld. 1965 MadLJ 
(Cri) S24: 7S Mad LW 47G: (19G5) 2 Mad LJ 
381. 

-Ss. 7, 1G (1) (a) (ii) and 2 (1) (a) — Adulte¬ 
rated milk — Analysis of fat content — Slight 
difference in analysis by Public Analyst and Cen¬ 
tral Food Laboratory — No inference of alteration 
of sample by natural cause — Proof of adultera¬ 
tion — Reliability of analysis, not affected — Ac¬ 
cused, an employee — Not a mitigating factor 
in awarding sentence for second offence — Prac¬ 
tice — Proof of adulteration — Examination of 
analyst. 

The fat content in the adulterated milk, ac¬ 
cording to the Public Analyst, was 2.6 per cent, 
while according to the Central Food Laboratory 
it was 2.4 per cent. The slight difference would 
not justify any inference that, notwithstanding the 
addition of formalin as a preservative in pre¬ 
scribed quantities the sample seized might have 
undergone such alteration by natural causes as to 
render the analysis unreliable with regard to proof 
of adulteration. If the prosecution had establish¬ 
ed its case prima facie, there was no duty cast 
upon the prosecution to anticipate some line of 
defence and to exclude it by further expert testi¬ 
mony. It is open to the petitioners to have in¬ 
sisted upon the examination in the witness-box 
of some officer, actually responsible for making 
the chemical analysis, and to have cross-examined 
him upon the points. The fact that the accused 
was an employee is not a mitigating circumstance 
which would justify the imposing of less than the 
minimum sentence prescribed by the statute for a 
second offence. 1964 Mad WN 1GG: (19G4) 1 Mad 
LJ 443: 1964 Mad LJ (Cri) 357: 19G4 (2) Cri LJ 
5G0: AIR 1964 Mad 490 (490) (Pts B, C) (Prs 4, 

5). 

_Ss. 7 and 17 (1) — Sample milk taken from 

Co-operative Milk Society sent to Public Analyst 
— Analyst's report stating that the sample con¬ 
tained added water — Analyst stating when exa¬ 
mined in Court that he found the freezing point 
of the sample was 0.495 and that was his reason 
for coming to the conclusion that milk contained 
added water — Analyst also deposing that no 
change had taken place in the constitution of the 
sample because of the addition of the formalin— 
Held, the prosecution had satisfactorily establish¬ 
ed that the sample contained added water and 
the society was guilty under S. 17 (1). 19 oj 
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Mad LJ (Cri) 191; AIR 1951 Nag 191: AIR 1961 
All 590 (FB). Disling. 77 Mad LW 62: 1984(2) 
Cri LJ 39: (1964) 2 Mad LJ 53: 19G4 Mad LJ 
(Cri) 411: ILR (1904) 2 Mad 39S: AIR 1964 Mad 
301 (304) (Pt C) !Pr 13). 

-Ss. 7 and l(i (1) — Considerable delay in 

analysis of sample of milk — Formalin not add¬ 
ed to sample — No presumption that requirement 
of rules was satisfied — Olfcnce of dilution of 
milk not committed — Prevention of Food Adul¬ 
teration Rules, 1955, Rr. 19, 2U and 44-B. 

Where there was an intervening period of about 
eight months between the time when the samples 
of milk were received in the Institute ot Analysis 
and the time when the report was received and 
there was no legal evidence to show that the pre¬ 
servative known as formalin wa> added to the 
sample: 

Held, that as the Act contained penal provisions, 
there could be no evidentiary presumption that the 
requirement under Rr. 19 and 20 was satis 
fied and, therefore, no offence of dilution of milk 
by adding ten per cent of water could be held 
to have been committed in such a case. (1902) 2 
Cri LJ 579, Rel. on. I9G4 Mad LJ (Cri) GG0 
(Mad). 


-Ss. 7, 2 — Stuff sold by accused as butler — 

Accused never alleging butter to be wholly or 
partly the product of goat milk — Sample not 
conforming to requirements prescribed by Item 
A. 11.05 of Appendix D to the Rules framed under 
the Act — Article must be deemed to be adulte¬ 
rated and accused is liable for punishment under 
S. 7. See Prevention of Food Adulteration Act 
0954), S. 2. 1965 (1) Cri LJ 77: AIR 1905 Punj 
00 . 

-—Ss. 7, 8, 16 — Prevention of Food Adultera¬ 
tion Rules (1955), Appendix B, A.05.10 — 
Ground chillies sold by accused alleged to be 
highly adulterated with wheat bran — Report ol 
Public Analyst merely stating that sample was 
highly adulterated — Percentage of wheat bran 
not specified — Acquittal of accused held proper 
AIR 1957 Punj 56 and (1961-63) Punj LR 87. Rel. 
on. GG Punj LR 1102: 19G4 (2) Cri LJ 578: AIR 
1964 Punj 475 (476) (Prs 2, 5) (DB). 

-Ss. 7 (1), 13 (1) — Accused prosecuted foi 
selling adulterated curd — Sample analysed by 
Public Analyst alleged to contain 5.35 added 
water — Sample obtained on 25th July 1961 and 
analysed on 31st July 1961—No evidence to show 
that delay in analysis did not result in deteriora¬ 
tion of sample — Conviction based on report ol 
Public Analyst held not warranted — Precautions 
to he taken to prevent deterioration of sample 
explained. AIR 1962 Mad 342, Rel. on. (19G4) 

Punj LR 537. 

* (ii), 16 (1) (a), 2 (ix) (g) — Misbranding 

per se is offence — As far as S. 2 (ix) (g) is con¬ 
cerned, even if mustard oil of one brand is passed 
off as the mustard oil of another brand in sealed 
tins, it will amount to misbranding — Accused 
caught, filling empty tins with emlxissed marks ol 
different particular brands displayed on them, with 
mustard oil from a barrel bearing no particular 
Brand — After filling, tins sealed — Accused are 
.guilty of offence of misbranding without proof ol 
adulteration or any intention to mislead or de- 

tVol. 12.] Fn.D. 60. 


ceive the public — Question is whether the pub¬ 
lic are likely to be deceived. 1961 (2) Cri LJ 152: 
AIR 1961 Tripura IS (21) (Pt C> (Prs 14, 17, 18). 

10. Sale of food need not be as article of food. 

-S. 7 — That the article was sold as article 

of food need not he proved. See Prevention of 
Food Adulteration Act (1954', S. 16 (It (a). 1965 

(1) Cri Lj 420: AIR 1965 Andh Pra 11S (DB). 

-S. 7 — Rule* under Act. R. 44 i.h» — Article 

of food — Sale .if adulterated turmeric powder 
tor external use — Failure of prosecution to 
prove that the turmeric p mder was void by the 
accused as an article of food — No offence under 
It. 44 (hi is committed. See Prevention of Food 
Adulteration Act (1954'. S. 2 (ix» (a 1 . 195S Cri 
LJ 1375: AIR 195S Andh Fra 6S1. 

[Overruled in AIR 1965 Andh Fra 118.] 

-Ss. 7 (i>. ititlH&k 2(v)(a) — Sale of adulte¬ 
rated ahar dal—It is an offence under S. 16 — 
That it was sold as article of food need not be 
proved. AIR 1965 Andh Pra 118. Rel. on. 
(1965) 7 OJD 215: 32 Cut LT S3: ILR 

(1965) Cut S13: 1966 Cri LJ 333 (334 to 33G) 
(Pt B) (Prs II, 12, 21, 22). 

11. No adulteration — No comiction. 

-Ss. 7 and 16 — Prevention of Food Adultera¬ 
tion Rules (1955'. R. 47—Aerated water is article 
of food under S. 2 (v) and R. 47 applies—Aerated 
water sweetened by admixture of saccharin with 
sugar under declaratory label—No offence under 
S. 7/16. See Prevention of Food Adulteration Act 
(1954), S. 2 (v). 19G4 (2) Cri LJ 375: AIR 1964 
All 455. 

-Ss. 7 and 16 — Sale of Butwal Choc found 

to be not to standard prescribed for State of Uttai 
Pradesh — Held, conviction for offence undei 
S. 7/16 was not maintainable as rule prescribing 
for one standard for whole of Uttar Pradesh was 
unreasonable and any prohibition to sale of im¬ 
ported unadulterated ghee was also unreasonable. 
1961 All LJ 224, Foil. 1964 All Cri B S2: 1964 
All \VR (HC) SS. 

12. Prosecution. * 

(A) Objection under S. 11 (4) if can be 

raised. 

(B) Non-compliance with S. 242, Cr. P.C.— 

Effect. 

(C) Order under S. 249, Cr. P. C., no bar 

to fresh complaint. 

(D) Absence of complaint for some days. 

(E) Simultaneous detection — Conviction 

in one bars other prosecutions. 

12. Prosecution. 

-Ss. 7 li) and 16 (1) (a) — Ghee of S. G. Mark 

Brand sold from sealed tins — Ghee found to be 
adulterated — Vendor guilty' of offence under 
S* ~ — That the vendor was ignorant about qua¬ 
lity of ghee is no defence under S. 19. See Pre¬ 
vention of Food Adulteration Act (1954) S. 22. 
1964 MPLJ (Notes) 81. 

-S. 7 — Adulteration not injurious to health—. 

Offence. 

It is well settled that under the Prevention of 
Food Adulteration Act, the adulterated substanco 
need not be poisonous or injurious. Indeed, it may 
even be conducive to health. The object of the 
Act is to see that the substance sold is not mixed 
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with any other thing not permitted by law. 
Hence, the plea that the adulteration was not pre¬ 
judicial to health and would not injure anybody, 
but only added colour to the substance and made 
it attractive to the buyer cannot be sustained. 
1959 Mad WN 161: (1959) 2 Mad LJ 49: 72 Mad 
LW 117: 1959 Mad LJ (Cri) 491: 1959 Cri LJ 
60S: ILR (1959) Mad 41S: AIR 1959 Mad ISo 
(1S5) (Pt A) (Pr 13) (DB). 

[Overruled on another point in AIR 1961 SC 
631.] 

-Ss. 7 (i) and 2 (i) and R. 4G — Moisture con¬ 
tent of butter in excess of statutory maximum — 
Practical impossibility of keeping the moisture con¬ 
tent at or below the statutory level — Not a justi¬ 
fiable plea in defence. (195S) 2 Mad LJ 40S: 
(195S) Mad LJ (Cri) S36. 

-Ss. 7 (i), 16 (1) (a) — Object of S. 7 (1) — 

Adulterated substance need not be poisonous or 
injurious. 

The adulterated substance need not be poison¬ 
ous or injurious. Indeed, it may even be condu¬ 
cive to health. It is, however, the object of the 
Act to see that the substance sold is not mixed 
with any other thing not permitted by law. Con¬ 
sequently, the plea that the adulteration was only 
to add colour to the substance so as to attract the 
buyers and that it was not prejudicial to health 
or injurious to anybody is unsustainable. AIR 
1959 Mad 185, Rel. on. (1965) 7 OJD 215: 32 
Cut LT 83: ILR (1965) Cut 813: 1966 Cri LJ 
333 (336) (Pt C) (Pr 23). 

-Ss. 7, 16 and 19 — Offence under S. 16 by 

milk vendor — Accused cannot raise the plea that 
he himself purchased the milk from others and 
had no knowledge about its quality. 1964 (2) Cri 
LJ 363: AIR 1964 Tripura 48 (49) (Pt B) (Pr 5). 

12 (A). Objection under S. 11 (4) if can be raised. 


12 (B). Non-compliance with S. 242, Cr. P.C — 
Effect. 

-S. 7 (i) — Complaint against accused for sale 

of adulterated milk — Trial of case as summons 
case — Charge framed without compliance with 
provisions of S. 242, Criminal P. C. — Further, 
' Magistrate, though required under S. 243, Crimi¬ 
nal P. C., to record admission of accused in words 
used by him, failing to do so and convicting ac¬ 
cused on ground that accused had pleaded guilty 
—Held, conviction could not be maintained. See 
Criminal P. C. (1898). S. 242. 1965 (1) Cri LJ 

599: AIR 1965 Raj 107 (DB). 

12 (C). Order under S. 249, Cr. P.C., no bar to 
fresh complaint. 

-S. 7 — Complaint under S. 7 of Prevention of 

Food Adulteration Act — On non-service of the 
summons, Magistrate ordering further proceeding* 
to be stopped and consigning the case to the re 
cords — Effect — Applicability of Ss. 247 and 249 
— Order of the Magistrate does not amount to an 
acquittal under S. 247 — Order passed by the 
Magistrate in such a case under S. 249, Cr.P.C., 
is a nullity — Such an order does not determine 
the proceedings finally — Fresh complaint by the 
Food Inspector for the same offence, therefore, 
not barred under S. 403, Cr.P. Code. See Crimi¬ 
nal Procedure Code (1898), S. 247. 1964 (2) Cri 
LJ 459: AIR 1964 Raj 216. 

12 (D). Absence of complaint for some days. 

-S. 7 — Revision against conviction under S. 7 

of Prevention of Food Adulteration Act (1954)— 
Ground that complainant was absent on some days 
of trial though his presence was not dispensed 
with — No prejudice to accused — Trial held not 
vitiated. See Criminal P. C. (1898), S. 247. 1964 
All WR (HC) 352. 


is. 7 (v), 2 (v) (a), 2 (xiii) and 16 (1) — Pre¬ 
vention of Food Adulteration Rules (1955), R. 29 
(as amended) — Sale of adulterated asafoetida for 
analysis — Sale used to be made on understand¬ 
ing that it is not for human consumption — Crux 
of offence is in sale of food — ‘Sale’ covers not 
merely sale for human consumption. 

Sale of adulterated asafoetida (containing coal- 
tar dye and alcoholic content below prescribed 
minimum, by a considerable margin), even for pur¬ 
pose of analysis, is punishable under S. 16 (1) (a) 
of the Act though the article is used to be sold 
on distinct understanding that it is not to be used 
for human consumption. As long as the article 
sold by shopkeeper, or stored by him for sale 
remains an article which ordinarily enters into the 
preparation of human food, it is irrelevant to con¬ 
sider whether it was sold to a particular customer 
on the distinct understanding that he should not 
use it for preparing food, but should give it only 
to animals. The crux of the offence is in the 
sale of food (as defined in the Act). That defi¬ 
nition of ‘sale in S. 2 (xiii) of the Act is very wide 
and covers not merely a sale for human consump¬ 
tion. hut a sale for analysis, exposing for sale or 
having in possession for sale, will all be brought 
•within the scope of the definition ot sale. AItt 
1958 Andh Pra 681. Disting. 1965 d) Cn LJ 309: 
ILR (1964) 2 Mad 972; AIR 1965 Mad 98 (98, 99) 
(Prs 3, 5). 


12 (E). Simultaneous detection — Conviction in 
one bars other prosecutions. 

_s. 7 — Three separate prosecutions under 

S. 7 of Prevention of Food Adulteration Act start¬ 
ed against accused in respect of three lots of tins 
of ghee found in his godown same day at same 
time by three Food Inspectors — Held offence 
committed was same and conviction in one case 
barred other prosecutions See Criminal P. U 
(1898'. S. 403. 1902 (2) Cn LJ 74/: AIR 1962 

Cfd 61L SECTION 8 

_a 13 (5) — Public Analyst — Report sub¬ 
mitted ‘ by — Validity — Case from U. P. - 
English version of Government Gazette showing 3rd 
August 1959 as date of appointment ot A as 
Public Analyst — Hindi version showing 3rd April 
1959 as date of his appointment — Report sub¬ 
mitted by ‘A’ on 30th July 1959 - In case of 
divergence, English version superseded Hindi ver¬ 
sion _ -A’ held not to be Public Analyst on 30th 

Julv 1959 — His report held c vo ' d ~^ eport r ““ t f 
not be validated even under S. i3 (5) — Const 
tution of India. Arts 348(3) andl 210 - AIR 
1962 All 240 (FB), Foll l9C4 All Cn R 139. 
19G4 All WR (HC) 204: 19G5 (1) Cn LJ 418. AIM 
1965 All 170 (172) (Prs 12, 14). 
m Ss 8 13 — Person appointed Public Ana- 
lender U P. Pure Food Act, 1950, which » 
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repealed cannot be deemed a Public Analyst for 
the purposes of Prevention of Food Adulteration 
Act — AIR 1960 All 117; I960 Cri LJ 198. 
Overruled. Municipal Board, Kanpur v. Behari 
Lai. 1960 All LJ 376: I960 All WR tllC) 229: 
1960 All CrR 163: 1960 Cri LJ 1175: 1LR (1960) 
1 All 644: AIR 1960 All 546 (346) (Prs 7, 8) 
(FB). 

-S. 8 — Public Analyst — Appointment of, by 

description as holder of particular office — Compe- 
tency. 

The word ‘person’ in S. 8 does not necessarily 
mean that the person should be described by 
name. It is open to the State Government to ap¬ 
point a person holding a particular office as a Pub¬ 
lic Analyst provided the other requirements of S. 8 
are satisfied. 19G0 Cri LJ !5S2: (1900) I Guj LR 
119: (19fi0) 1 Guj HCR 102: AIR I960 Guj 04 
(36) (Pt B) (Pr 5) (DB). 

-S. 8 — Government appointing officer-in- 

charge of Public Health Laboratory, Surat Borough 
Municipality, as Public Analyst — Power of ap¬ 
pointment not delegated to Municipality — Officei 
appointed going on leave — Sanitary Committee 
of Surat Borough Municipality, appointing another 
person as acting Olficer-in-charge of their Public 
Health Laboratory — Such person cannot be re¬ 
garded as Public Analyst, and the certificate given 
by him cannot be admissible in evidence. (I960) 
1 Guj LR 119: (I960) 1 Guj HCR 102: I960 Cri 
LJ 1582: AIR I960 Guj 34 (36) (Pt C) (Pr 5) 
(DB). 

-Ss. 8 and 7 — Commission agent was a per¬ 
son having commodity' in his possession for sale 
on behalf of the owner. The petitioner was, 
though a commission agent and not the owner ot 
the oil, a person who had in his possession for 
sale the particular oil in question and would be a 
person contemplated by S. 7. 1962 MPLJ (Notes) 
264. 

SECTION 9 


-Ss. 9 and 10 — Food Inspector under repeal¬ 
ed Act — Competency of — S. 6(b), General 
Clauses Act — (General Clauses Act (1S97), S. 6 
(b)). 


The appointment of a Food Inspector under 
the repealed Act is an act duly done under the 
said Act within S. 6 (b), General Clauses Act and 
until fresh appointments are made under the pre¬ 
sent Act, appointments duly made under the pre¬ 
vious Act must be considered to be valid and 
good. Hence, a Food Inspector duly appointed 
under the previous Act, who takes samples of 
adulterated milk under the provisions of the pre¬ 
sent Act must be taken to be a person competent 
to act as such when the offence takes place. 
1960 Cri LJ 198: 1960 Ail LJ 118: 1960 All WR 
(HC) 127: 1960 All Cri R 112: 1LR (1959) 2 All 
121: AIR 1900 All 117 (118) (Pt B) (Pr 6) (DB). 

[Overruled in AIR 1960 All 546 (FB).] 


9 and 20 — Scope of — Appointment « 
Sanitary Inspectors as Food Inspectors —. Validii 

° i*T Complaints filed by them — If proper at 
valid. 

There can be little doubt that the Covemmei 
Analyst, Deputy Government Analyst and tl 
Sanitary Inspectors possess the required qualifier 
tons prescribed by Rules 6 and 8 their appoin 


ment under Ss. 8 and 9 of the Prevention of 
Food Adulteration Act cannot on that ground be 
challenged. 

Taking into consideration the definition in the 
General Clauses Act and the connotation of the 
word ‘Magistrate* in Chapter I! of the Code of 
Criminal Procedure, a Magistrate or a Court of 
Magistrate can only lie regarded as an office and 
not an official. Thus, in construing S. 15 of the 
General Clauses Act, the Sanitary Inspectors would 
be deemed to be a class of officers generally by 
their official titles in the sense in which it was 
also used in S. 39 of the Code of Criminal Pro¬ 
cedure. The Sanitary Inspectors could be appoint¬ 
ed by virtue of their office under S. 9. There is 
nothing in S. 20 of the Act, which requires that a 
person should be appointed by the name before he 
can be authorised to lodge complaints. The case- 
law on this aspect which is based on the analo¬ 
gous provision of other Central and Provincial Acts 
also lend support to this view. 

In die instant case, held, that an empowerment 
of Sanitary Inspectors by virtue of their office 
would be quite valid having regard to the terms 
of S. 15 of the General Clauses Act. (1960) l 
Andh WR 117: I960 Andh LT 53: 1960 Mad LJ 
(Cri) 159: 19G0 Cri LJ 569: 1LR (I960) 1 Andh 
Pra 106: AIR I960 Andh Pra 282 (2S5) (Pt A) 
(Prs 15, 16, 17). 


-Ss. 9, 12, 20 — Sanitary Inspector validly 

appointed Food Inspector is not a purchaser’ with¬ 
in the meaning of S. 12 and consequently, lie is 
not the person who is in contemplation of S. 12 
which specifically excludes him from the categorv 
of purchasers. (1960) 1 Andh WR 117: I960 Andh 
LT 55: 1960 Mad LJ (Cri) 159: 1960 Cri LI 569: 
AIR 19G0 Andh Pra 282 (286) (Pt B) (Pr 19). 

-S. 9 — Authority to act as Food Inspector — 

Person must be appointed as Food Inspector by 
Government notification — He has no authority 
to act as such only on basis of letter written by 
Special Officer of Municipality to State Govern¬ 
ment, recommending such person for appointment 
as Food Inspector. 1964 (1) Cri LJ 605 (606) 
(Pt B) (Pr 4) (Pat) (DB). 

—S. 9 — Rules under Act, R. 8 — Duly ap¬ 
pointed Food Inspector. 

Held, that the Food Inspector, on whose report 
the prosecution was started was one of the duly 
appointed Food Inspectors, by notification in the 
Cazette. 1958 Cri LJ 169 (2) (172) (Pt E) (Pr 10) 


Ss. 9 and 20 — Appointment of a person as 
Food Inspector under S. 9 — Written consent 
under S. -0 — Not dispensed with — Prosecution 
LJ 564 SUCh Sanction ~ Invalid. (1962) 40 Mys 


SECTION 10 


SYNOPSIS 


(Prevention of Food Adulteration 
S. 10.) 


Act (1954), 


1. Food Inspectors appointed under Local Acts 

_ ~ “ continue after Act 37 of 1954 

2. To take samples’ — Sub-sec. (1) (a) 
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o. Cost shall be paid — Sub-sec. (3). 

4. lie may seize” — Sub-sec. (4). 

5. Power to break open — Procedure — Sub¬ 

sec. (5), Proviso. 

0. Call two persons’ — Sub-sec. (7). 

7. Non-compliance with sub-sec. (7) — Effect. 
See also Prevention of Food Adulteration 
Act (1954), S. 16. 

S. Examination of persons as witnesses in trial, 
if necessary. 

9. Restrictions on powers of Food Inspector — 
Sub-sec. (9) if contravenes Art. 19 of the 
Constitution. 


licence and the food Inspector of the abetment of 
he offence. Sec. 10 (1) (a) (hi) cannot, therefore 
be interpreted as empowering a Food Inspect 
to take (by purchase) sample of any article of food 
in such quantity as would result in breach of the 
conditions of the seller's licence. I960 All LJ 100. 

■- Ss - 10 > 2 — Sale of article to Food 

Inspector — Question whether it is voluntary or 
compulsory is one of fact. See Prevention of Food 
Adulteration Act (1954), S. 2 (xiii). (1965) 2 Andh 
WR 476: 1966 Cri LJ 1122: AIR 1966 Andh Pra 
302. 


1. Food Inspectors appointed under Local 
Acts — If continue after Act 37 of 1954. 

-Ss. 10 and 9 — Appointment of Food Inspec¬ 
tor under repealed Act—Appointment is an act duly 
done within Sec. 6 (b). General Clauses Act and 
until fresh appointments are made under the pre¬ 
sent Act, appointments duly made under the 
previous Act must be considered to be good. See 
Prevention of Food Adulteration Act (1954). S. 9. 
I960 Cri LJ 19S: AIR 1960 All 117 (DB). 
[Overruled in AIR 1960 All 546 (FB).] 

-S. 10 — Scope — Madras Prevention of Food 

Adulteration Act (3 of 1918), S. 7 — Person using 
criminal force and obstructing Executive Olficer 
of a Panchayat from carrying out his powers under 
S. 7 of Madras Act, after Central Act came into 
force — Conviction under S. 353, Penal Code is 
bad in law — Under Central Act Food Inspector 
alone can exercise these powers. (1958) 1 Andh 
WR 15S: 1958 Mad LJ (Cr) 172: 1958 An LT 
176: 1958 Cri LJ 729: AIR 1958 Aiulh Pra 34S 
(348, 349) (Pr 4). 

2. To take samples’ — Sub-sec. (1) (a). 

-S. 10 (1) (a) (i) — Sale includes sale to Food 

Inspector — No necessity to prove mens rea. See 
Prevention of Food Adulteration Act (1954), S. 2 
(13). 1965 (1) Cri LJ 4: AIR 1965 All 39. 


-Ss. 10 (1) (a) (i), 7 (iii), 16 — Interpretation 

of penal statutes — Principles — Wholesale dealer 
selling under licence — Refusal to sell quantity 
less than a tin — No offence — Powers of Food 
Inspector under S. 10 (1) (a) (i). 

The provisions of Secs. 7 and 16 are penal in 
their nature and should be interpreted so as to 
harmonise with the purpose of the Act and not to 
create conflict or inconsistency between its differ¬ 
ent provisions. 

It is also a well recognised rule that in a penal 
statute it is the duty of the Court to interpret 
words of ambiguous meaning in a broad and 
liberal sense so that they will not become traps 
for honest, unlearned (in law) and unwary men. 


Thus where a Food Inspector demands by way 
of purchase six chhataks of mustard oil for sample 
from a wholesale dealer who is, under the terms 
of his licence, unable legally to sell less than one 
tin and the dealer offers to sell one tin of the oil 
| )llt „o t six chhataks, he commits no offence. On 
the other hand, by such a sale, the licensee would 
have been guilty of an offence of breach of his 


-S. 10 — Purchase of article for analysis — 

Entire stock — If to be seized. 

It is not obligatory on the part of the Food 
Inspector to seize the entire stock in the shop at 
the time of purchasing the article for the purpose 
of analysis. 1960 Cr LJ 212: AIR i960 Andh Pra 
96 (97) (Pt C) (Pr 6). 

-S. 10 — Sanitary Inspector appointed Food 

Inspector by State Government — Sanitary Inspec¬ 
tor’s power to purchase sample, if Health Olficer 
absent on the spot. 

Notification issued by the State Government 
under S. 9 of the Prevention of Food Adulteration 
Act appointing the ‘Health Officer of the Corpora¬ 
tion of the City of Nagpur or in his absence 
Sanitary* Inspector’ as Food Inspectors for the pur¬ 
poses of the Act. 

Held, that both the Health Officer and the Sani¬ 
tary Inspector were empowered to exercise the 
powers of Food Inspectors for the purposes 
of the Act. The only limitation on the 
powers of the Sanitary Inspector was that 
if the Health Officer himself was present at any 
particular occasion then it would not be competent 
for the Sanitary Inspector to take any action. The 
expression ‘in iiis absence* did not mean absence 
of Health Officer from duty altogether on that clay 
but it means his absence at the spot when the 
Sanitarv Inspector exercises the powers under the 
Act. 1959 Nag LJ (Notes) 31. 

_ Ss. 10, 11(1) (a) — Sample taken from servant 

— Notice to master not necessary. 

Sections 10 and 11 read together clearly indicate 
that notice need be given only to the persons 
mentioned in Section 10. Hence notice under 
Sec. 11 (1) (a) need not be given to the 
master when the person who sold the sample is 
the servant. AIR 1960 Kerala 356, Dist. 1961 Kcr 
LT 1077: 1962 Kcr LJ 19: (1962) 1 Kcr LR 1S9: 
1962 (1) Cr LJ 726: ILR (1962) 1 Ker 719: 1962 
All Cri R 23S: 1962 All WR (Sup) 60: AIR 1962 
Ker 163 (163, 164) (Prs 4, 5, 6) (DB). 


_Ss. 10, 16 (1) (a) (ii) and 2 (xiii) — Sample 

iken under S. 10 in exercise of Statutory Powers 
- Transaction is not a sale — Person from whom 
ample has been taken cannot be convicted ot 
ffencc under Sec. 16 (1) (a) (ii). 1961 Ker LT 

OS: 1901 Ker LJ 3-19: (1961) 1 Ker LR 4S4: 1%Z 
1) Cr LJ 152 (153, 154) (Prs 5, 7, S, 9). 

[Overruled in AIR 1966 SC 128.] 
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- S. 10 — Sale of article of food for purpose 
of analysis comes within ambit of S. 2 (xiii) — It 
cannot be presumed in all such cases that it was 
because of the power given to the Food Inspector 
under S. 10 and the sanction provided in 8. 10 
(1) (b) that the article was handed over to the Food 
Inspector. See Prevention of Food Adulteration 
Act (1954), S. 2 (xiii*. 19G2 Ker LT 206. 

-S. 10 (7) — Prosecution under S«. 7 and 16 

of Prevention of Food Adulteration Act — Send¬ 
ing samples of 4 ounces of icecream instead of 8 
is an irregularity — Conviction could not be chal¬ 
lenged on account of this. See Prevention of Food 
Adulteration Rules (1955), R. 22. 65 Pun LR 1083: 
1964 (1) Cri LJ 606 (Punj), 

3. Cost shall be paid — Sub-sec. (3). 

-Ss. 10 and 16 (1) (c) — Powers of Food 

Inspector — Power and duty — Importance of 
distinction — Refusal to accept price of sample by 
vendor — Offence. 

Section 10 is headed as Towers of Food Inspec¬ 
tor’. But all the sub-sections of Sec. 10 do not 
deal with powers of a Food Inspector, some deal 
with his power and some with his duties. There is 
a distinction between 'power* and ‘duty’. ‘Power* 
is a thing that may be* clone or is authorised to be 
done while 'duty* is a thing which must he done. 
The distinction between ‘power’ and ‘duty’ has 
this importance that the legislature may punish a 
vendor for preventing an Inspector from exercising 
his powers under the Act but has no necessity to 
punish him for preventing him from performing 
his duties towards him. If the exercise of the 
powers is prevented, the public would suffer be¬ 
cause the enforcement of the provisions of the Act 
would be prevented, but if the performance of 
the duties is prevented, only the vendor will suffer 
and he need not be punished further. 

By refusing to accept the price of the sample 
the vendors might prevent the Inspector from per¬ 
forming his duty but certainly they do not prevent 
him from exercising a power. The’legislature never 
intended to punish a vendor for refusing to accept 
the price. 1959 Cr LJ 13S2: 1959 All LJ 874: 
1959 All \VR (HC) 670: I960 All Cr R 14: AIR 
1959 All 753 (754) (Pt B) (Pr 2). 

4. "Ho may seize” — Sub-sec. (4). 

--Ss. 10 (4) and 10 (7) and R. 9 (c) of the Rules 

“ Respective scope — Seizure of food articles by 
Food Inspector — Prior suspicion of Food Inspec¬ 
tor as to adulteration — Necessity — Requirement 
as to presence of two witnesses at the time of 
seizure — Whether mandator}' — Non-compliance 
— Effect. 


Inspector should have a con finned view in regard 
to a suspicion as to the adulteration or the mis¬ 
branding of the food article is unwarranted. 

The employment ot the word ‘shall in Sec. 10 
(7> of the Act prima facie makes it appear that the 
direction to call not less than two persons to be 
present and to take their fignature> is mandatory. 
But, the words that follow, viz., V far as possible* 
cannot but be said to qualify the force of that 
term so as to make it not applicable invariably in 
all cases. While, therefore. compliance with 
the provisions of Section 10 (7* of the Act is 
indispensable, exceptional circumstances must be 
proved to the hilt for bringing a particular case 
within the proviso creating the exception by the use 
of the words ‘as tar as possible*, for making out 
that the direction contained therein is impossible 
of compliance. (1963) 1 Andh WR 296: 1963 Mad 
LJ (Cri) 213: 1964 (1> Cri LJ 24(2): AIR 1964 
Andh Pra 25 (26) (Pt A) (Pr 4). 

-Ss. 10 (4) and 24 — Prevention of Food 

Adulteration Rules ( \ndhra), R. 9 (c) — Seizure — 
Suspicion in the mind of Inspector about the arti¬ 
cle being adulu tated net e<>cntiul. (1963) 1 Andh 
WR 296: 1963 Mad LJ (Cri) 213: 1964 (1) Cri LJ 
24 (2): AIR 1964 Andh Pra 25 (26) (Pt B) (Pr 3). 

5. Power to break open — Procedure — 
Sub-scc. (5), Proviso. 

-S. 10 (5), Second Proviso — ‘Two or more 

respectable inhabitants of the locality* in S. 103, 
Criminal P. C. (1898 1 — Emphasis is not upon die 
word locality, but on two or more respectable 
inhabitants. See Criminal P. C. (1898*, S. 103. 1964 
(2) Cr LJ 715: AIR 1964 Pat 565. 

-S. 10 (5), Proviso 2 — Search by Food Inspec¬ 
tor — Rule 165 (c), Bihar Police Manual not ap¬ 
plicable — Non-compliance with S. 103, Criminal 
P. C. docs not vitiate scorch. 

As the second proviso to Sec. 10 (5) of Preven¬ 
tion of Food Adulteration Act stands, it is not open 
to the Court to import the rules of the Bihar Police 
Manual into the provisions of Sec. 10 and to strike 
down the action taken by the Food Inspector in 
exercise of his powers under Sec. 10 of the Act as 
illegal or invalid by reason of non-compliance with 
the provisions of (he Police Manual. Besides, a 
contravention of the provision of search contained 
in S. 108 of the Code of Criminal Procedure has 
not the effect of vitiating the search or the legality 
of the proceeding. But it undoubtedly casts a duty 
upon the court to examine the evidence regarding 
the seizure with greater care. AIR 1956 SC 411 
and AIR 1963 SC 822, Foil. 1964 BL|R 754: 1964 
(2) Cri LJ 715: AIR 1964 Pat 565 (567) (Pt A) 
(Pr 10). 

C. ‘Call two persons* — Sub-sec. (7). 


Under Sec. 10 (4) of the Prevention of Food 
Adulteration Act and R. 9 (c) of the Rules made 
thereunder it is not the confirmed suspicion of the 
Food Inspector that is made a condition precedent 
while making out samples of the suspected articles 
ot food, put the existence of reasons for entertain¬ 
ing a suspicion would be enough to make the Food 
Inspector move in the matter. Therefore, to make 
it appear that the above provisions are in the 
nature of a condition precedent, whereby the Food 


S. 10 (7) — Scope — Sec. 10 (7) is only direc¬ 
tory. ILR (1964) 1 All S99: 1963 All LJ 1012: 
•WO-Hl) Cr^LJ 502: AIR 1964 All 199 (201) (Pt C) 

- —S. 10 (7) — Food Inspector taking sample of 
food — Presence of two persons not obligatory. 

Under Sec. 10 (7), it is not obligatory oil the 
Food Inspector to have at least two persons pre- 
sent whenever he proposes to take sample of food 
which he considers adulterated. The words ‘as far 
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as possible' used therein completely negative such 
a construction. 1960 AH WR (HC) 296: 1960 All 
Cr R 201: I960 All LJ 419. 

' S. 10 (7) — Scope — Direction to call at 
least two witnesses mandatory but requiring obedi¬ 
ence only where such witnesses can be secured. 
(1963) 1 Andh WR 296: (1963) Mad LJ (Cri) 213: 
1964 (1) Cri LJ 24 (2): AIR 1964 Andh Pra 23(26) 
(Pt A) (Pr 4). 

*-S. 10 (7) — Provision as to getting witnesses 

is mandatory. The phrase ‘as far as possible* 
does not give the Food Inspector power to dis¬ 
pense with the witnesses. Where sale takes place 
in a shop in a busy locality and at a busy time 
when any number of persons would be available 
to witness the act, the omission to get witnesses to 
sign the written intimation can only be due to an 
ignorance of the rule. The provision is mandatory 
and in a case where it is not complied with the 
Court cannot rightly convict ihe accused. AIR 1959 
Mad 118; (1950) Ker LT 395. Rel. on. 1959 Ker 
LJ 1005: 1959 Mad LJ (Cr) 821: 1959 Ker LR 
558: 1959 Ker LT 657. 

-Ss. 10 (7) and 7 — The expression 'as far as 

possible* in Sec. 10 (7) is intended to obviate the 
necessity of the presence of two persons and 
securing their signature if the circumstances under 
which he takes the sample were such that there 
cannot possibly be two persons present at the time 

— Present case was not a case t of absence of two 
witneses but appreciation of the evidence of wit¬ 
nesses as they did not support the prosecution — 
In determining the amount of added water to the 
milk the freezing point test is the safe and fair 
method — Test not applied—Acquittal of accus¬ 
ed upheld. (’65) 78 Mad LW 476: (1965) 2 Mad 
LJ 381: 1963 Mad LJ (Cr) 824. 

-S. 10 (7) — Duty of food inspector — Pro¬ 
cedure for taking sample — Right of inspector to 
dispense with procedure. 

Under sub-section (7) of Section 10 of the Pre¬ 
vention of Food Adulteration Act, the Food Inspec¬ 
tor shall as far as possible call not less than two 
witnesses to be present when he takes a sample and 
obtain their signatures. This procedure must be 
complied with in every case by the Inspector. The 
expression as far as possible is intended to obviate 
the necessity of the witnesses if the circumstances 
under which he takes the sample were such that 
there could not possibly be two persons present at 
the time; as for example in a solitary place at a 
late hour. It does not mean that when witnesses 
are available to the inspector he . can dis¬ 
pense with them. (195S) 2 Mad LJ 194: 1958 
Mad WN 419: 1959 All Cri R SO: 1959 All WR 
(Supp) 8: (1938) Mad LJ (Cr) 697: 71 Mad LW 
602: 1959 Cri LJ 336: AIR 1959 Mad 118 (118) 
(Pr 2). 

-S. 10 (7) — Applicability — Condition. 

Section 10 (7) comes into play only when 
samples are taken. It is introduced by way of 
guarantee that the Sanitary Inspector has taken the 
particular sample from the accused. 71 Mad LV\ 
243: 1958 Mad WN 221: 1958 Mad LJ (Cri) 236: 
1953 Cri LJ 915: AIR 1958 Mad 3S2 (382) (Pt B) 
(Pr 3). 

_S. 10 (7) — Search witnesses not imperative 

— Witnesses need not be independent per¬ 


sons. What is necessary' is that wherever pos¬ 
sible, the presence of at least two persons should 
be secured, and the witnesses need not be indepen¬ 
dent persons. AIR 1964 Andh Pra 25, Distinguish- 
ed. 1964 BLJR 754: 1964 (2) Cr LJ 715: AIR 1964 
Pat 565 (566) (Pt C) (Pr 8). 

-—S. 10 (7) — Witnesses to be above board. 
The evidence relating to the taking of sam¬ 
ple must be above board, and the witnesses in 
whose presence the sample is taken should be 
independent and disinterested so as to inspire confi¬ 
dence. The persons must not be under the influence 
of the Food Inspector. ILR (1961) 2 Punj 803: 
1962 (2) Cri LJ 779: AIR 1962 Punj 548 (552) 
(Pt B) (Pr 26) (DB). 

7. Non-compliance with sub-sec. (7) — Effect. 

See also Prevention of Food Adulteration 
Act (1954), S. 16. 

-S. 10(7)—Where there was no doubt about the 

fact of seizure of the milk from the accused and 
the fact that it was sold by the accused, it must 
be held that the act of the food inspector in 
getting only one mediator and failing to get two 
mediators does not mean that the sale and seizure 
cannot be acted upon for the purpose of finding 
the accused quilty. See Prevention of Food Adul¬ 
teration Act (1954), S. 7 (i). 1965 Mad LJ (Cri) 
815: (1965) 2 An WR 359: 1966 Cri LJ 393: AIR 
1966 Andh Pra 96. 

-S. 10 (7) — Non-compliance with — Effect 

— Seizure of milk sold by accused — Food 
Inspector getting only one mediator instead of two 

— Still accused may be found guilty — Criminal 
P. C. (1898), S. 103 (1). 

Section 103 (1), Cr. P. C., is stricter than S. 10 
(7) because it does not contain the words “as far 
as possible ”. In the case of an illegality of the 
seizure in not complying with the provisions in S. 10 
(7), the Court will be inclined to examine carefully 
the evidence regarding the seizure. No further con¬ 
sequence ensues. So, where there was no doubt 
about the fact of seizure of the milk from the 
accused and the fact that it was sold by the ac¬ 
cused, it must be held that the act of the Food 
Inspector in getting only one mediator and failing 
to get two mediators does not mean that the sale 
and seizure cannot be acted upon for the purpose 
of finding the accused guilty'. AIR 1963 SC 82-, 
Applied. AIR 1959 Mad 118, Disting. (1965) 2 
Andh WR 359: 1965 Mad LJ (Cri) 815: 1966 Cn 
LJ 393: AIR 1966 Andh Pra 96 (99) (Pt A) (Pr 15). 

_S. 10 (7) — Taking of sample — Presence of 

respectable witnesses — When necessary. 

One of the meanings which can be assigned to 
the use of the words “as far as possible ’ in S. 10 
(7) is that the sample should be taken in the pre¬ 
sence of two or more respectable witnesses unless 
they are not available. But where it appears that 
what the prosecution witnesses are deposing is true 
and the accused has not in any way been prejudic¬ 
ed by the non-compliance with Sec. 10 (7), the law 
should take its normal course, namely, that the 
guiltv person should be punished. , , 

In Sec. 10 (7) of the Prevention of Food Adul¬ 
teration Act the legislature intentionally added the 
words “as far as possible”. Consequently, it will 
he improper to apply the case law of Sec. 1UJ, 
Cr. P. C., with the same rigour to cases under 
that Act. AIR 1959 Mad 118, Dissented from. 19o» 
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All WR (HC) 482: 1959 All Cri R 400: 1959 All 
LJ 024. 

-S. 10 (7) — Taking of samples — Presence of 

two persons of locality — Provision not mandatory 
— Words ‘as far as possible’ in the section clearly 
indicate that there might be circumstances where 
it may not he possible for Food Inspector to strict¬ 
ly comply with the provision — Acquitting accus¬ 
ed merely on the ground of non-compliance with 
the provision is therefore not justifiable. ILR 
(1963) Andh Pra 739. 

-S. 10 (7) — Scope of — If mandatory'. 

Sub-section (7) of Sec. 10 of the Prevention of 
Food Adulteration Act requires a Food Inspector 
to do no more than call two persons to witness the 
seizure and the sampling of food suspected to be 
adulterated. He has no power to compel them to 
be present. The words ‘as far as possible* occurring 
in sub-sec. (7) o! S. 10 indicate that this is a mere 
directory* provision and not a mandatory provision. 
1961 Mad LJ (Cri) 495: (1901) 2 Andh WR 90. 


-S. 10 (7) — Scope — 

Effect. 


Non-compliance — 


The requirements in sub-sec. (7) of Sec. 10 of 
the Prevention of Food Adulteration Act that a 
panchanama should be prepared in the presence of 
the mediators, may be regarded as mandatory. 
But mere violation or failure to comply with that 
provision would not. by itself, affect the legality 
or the validity of the act of the Food Inspector 
concerned. Non-compliance with the provisions will 
be curable irregularity and the trial is not vitiated. 
AIR 1959 Mad 118, Disting. Such carelessness or 
callousness, however, is unbecoming of the conduct 
of responsible officers entrusted with the obligation 
of performing the duties of a public office. 1960 Cri 
LJ 212: AIR 1960 Andh Pra 96 (97, 98) (Pt B) 
(Prs 6, 9). 

-S. 10 (7) — Non-compliance with — Effect 

on legality of conviction. 

It cannot be said that in every case where there 
is a non-compliance with Sec. 10 (7), the convic¬ 
tion would be illegal; it is a curable irregularity. 
1958 Andh LT 760. 

-S. 10 (7) — Witnesses not present at the time 

of seizure of sample as required under Sec. 10 (7) 
— Defect is only an irregularity — Trial and con¬ 
viction of accused is not vitiated in the absence 
of prejudice to accused. See Prevention of Food 
Adulteration Act (1954), Sec. 16 (1). 1964 (2) Cri 
LJ 417 (2): AIR 1964 Ker 261. 

-S. 10 (7) — Scope and object — Procedure 

to be followed when taking samples — Non-com¬ 
pliance with — Effect of — Trial not vitiated. 

Sub-section (1) of Sec. 10 of Prevention of Food 
Adulteration Act does not expressly state that a 
memorandum has to be prepared, when a sample 
is taken, but when read along with sub-sec. (7) 
it becomes abundantly clear that the Food Inspec¬ 
tor has to draw up a memorandum about the 
taking of the sample and it is in this memo, that 
the signature of the witnesses has to be obtained. 
The non-compliance with the provision of 
Section 10 (7) of the Act is only an irregu¬ 
larity and the question which would arise on 
such non-compliance would be whether the accus¬ 
ed is prejudiced and whether the evidence adduc¬ 


ed is worm* oe acted upon. It is only an 
irregularity which per se does not vitiate the pro¬ 
ceedings relating to the taking of the sample or the 
subsequent prosecution based thereon. (1965) Mad 
LJ (Cri) 335: 1964 Ker LT 198: 1964 (2) Cri LJ 
417 i2>: ILR (19641 1 Ker 589: AIR 1964 Ker 261 
(262) tPt A) (Prs 4, 5). 

-S. 10 (7) — Non-compliance of. is a serious 

‘irredularitv' causing prejudice to accused. 1960 
Ker LT 515: 1960 Ker LJ 753: 1960 Mad LJ (Cri) 
595: I960 Cri LJ 1467: AIR 1960 Ker 356 (358) 
(Pt B) (Pr 3) (DB). 

-Ss. 10 (7), 23 (1) (h) — Non-compliance — 

Effect. 

Where Food Inspector had not complied with 
the provisions of Sec. 10 (7), inasmuch as he did 
not call two persons to be present at the time he 
took samples of the articles, even though the shop 
of the accused was situated in the bazaar and that 
the samples were not taken in clean bottles as re¬ 
quired by R. 14 : 

Held, that the non-compliance with Sec. 10 
amounted to a flagrant violation of the provisions 
of the Act. Even if this was treated as an irregu¬ 
larity, this had resulted in the prejudice to the 
accused. AIR 1956 SC 411, Disting. 1959 Ker LR 
40S: 1959 Ker LT 395: 1959 Ker LJ 367: 1959 
Mad LJ (CD 267: 1959 Cr LJ 1323: AIR 1959 Ker 
351 (352) (Pr 2) (DB). 

-S. 10 (7) — ‘As far as’ — Effect. 

The phrase ‘as far as possible’ does not give 
the Food Inspector power to dispense with the 
witnesess by just stating that he could not find 
any. It is meant only to obviate the difficult task 
of getting the witnesses in cases where the action 
occurs in isolated places, or at times during the 
day or night when it is not usual to find people 
walking about. The provision is mandatory and in 
case it is not complied with the Court cannot 
rightly convict the accused. 1959 Ker LR 558: 
1959 Ker LT 657: (1959) Mad LJ (Cr) 821: 1959 
Ker LJ 1005. 

-S. 10 (7) —• Non-compliance with — Effect 

— Trial — If vitiated. 

The direction given by Sec. 10 (7) is prefixed 
by the words ‘as far as possible* and consequently, 
it is not absolute in its terms. It gives a discretion 
to the food inspector to call at least two witnesses 
if the circumstances of the case permit it, of which 
he is made the Judge. Further, no penalty is pres¬ 
cribed for any non-compliance. The language thus 
shows that the provision for calling two persons 
as witnesses is directory and not mandatory, and 
consequently the irregularity in not complying with 
it in terms would not vitiate the whole trial. 

The purpose of the safeguard contained in Sec¬ 
tion 10 (<) is that the act of the food inspector in 
taking a sample should be above suspicion and 
free from any doubt. Consequently, where the 
precaution provided in the Act, e. g., the calling of 
two witnesses, is not taken, on the analog)' of 
Sec. 103 of the Code of Criminal Procedure, the 
taking of the sample has to be scrutinized with 
greater care and caution. 1960 MPC 88: 1960 
MPLJ 273: 1960 Jab LJ 354: 1960 Cr LJ 913s 
ILR (1959) Madh Pra 617: AIR I960 Madh Pra 
179 (180) (Pr 4). 

S. 10 (7) — Scope — Non-compliance — If 
vitiates prosecution. 
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A contravention of See. 10 (7) does not per se 
vitiate the prosecution. Essential test is one of 
prejudice to the accused apart from the reliability 
of the evidence adduced. 37 Mvs LJ 948: 19G0 Cr 
LJ 494: 1960 Mad LJ (Cr) 324: AIR 1960 Mys 
80 (82) (Pt C) (Pr S) (DB>. 

--10 (7) and 16 (1) (i) — Mandatory provi¬ 
sions of Sec. 10 (7) not complied with — Accused 
tried under S. 1G (1) (i), held entitled to acquittal. 

Where in a case in which the accused was tried 
under Sec. 1G (1) (a) (i) of the Act, it was clear 
from the evidence that there were number of 
shops in the close proximity of the accused’s 
shop and there were other persons near about the 
spot at tlie time when the sample was taken by 
the Food Inspector at about 3 P. M. But the Food 
Inspector did not even care to ask any of those 
persons to witness the transaction, and one of the 
two persons taken by the Food Inspector as wit¬ 
nesses was his peon who could not be said to be 
an independent person and the other person stated 
that he actually reached after the sample had been 
taken by the Food Inspector: 

Held, that the provisions of sub-section (7) of 
Sec. 10 had not been complied with which were 
mandatory and therefore the accused was entitled 
to acquittal. When in a particular case sample was 
not taken in the presence of two persons it would 
be for the prosecution to satisfy the Court that 
it was not on account of any desire to circumvent 
the provisions of Sec. 10 (7) but due to the non¬ 
availability of witnesses or some such cause. AIR 
1962 Punj 548, Foil. 1965 Cur LJ 287: 67 Pun 
LR 425: 1965(2) Cri LJ 406: AIR 1965 Punj 366 
(366) (Prs 3, 4). 

-S. 10 (7) — Non-compliance with — Prosecu¬ 
tion held not illegal. 

Section 10 (7) merely prescribes a procedure of 
taking samples of the articles suspected to be 
adulterated and it would be unreasonable to hold 
that any non-compliance with it however minor it 
may be, would render the prosecution based upon 
such taking of samples illegal. 65 Pun LR 1083: 
1964 (1) Cri LJ 606 (606, 607) (Pt A) (Pr 3). 

-S. 10(7) — Scope — Provision is mandatory— 

Memo, to be prepared under Sec. 10 (7) by Food 
Inspector — Composite memo, under Sec. 10 (7) 
and Sec. 11 not invalid — Non-compliance with 
Sec. 10 (7) by itself does not render trial invalid. 

The provisions of sub-section (7) of Section 10 
are mandatoy, and not merely directory, and it is 
the duty of the Food Inspector to comply with the 
same unless it is impossible to secure the atten¬ 
dance of two persons at the time he takes a sample 
or does any of the acts under sub-secs. (1), (4) and 
(6) of Sec. 10. Accordingly, when in a particular 
case sample is not taken in the presence of two 
persons, it would be for the prosecution to satisfy 
the Court that it was not on account of any desire 
to circumvent the provisions of sub-section (*) of 
Sec. 10 but due to the non-availability of witnesses 

or some such cause. . 

Sub-section (1) (a) of Sec. 10 does not expressly 
state that a memo, has to be prepared when a 
sample is taken by a Food Inspector, but when i 
is read along with sub-section (7) the Food Inspec¬ 
tor has to draw up a memo, about the taking ot 
sample, and it is on this memo, that the signatures 
of at least two witnesses have to be obtained. The 
memo, which only recites that the sample of milk 


had been divided into three parts and sealed in 
three separate bottles is not the memo, which is 
required to be prepared under sub-sec. (7) of S. 10. 
Since no forms for memos, are prescribed under 
Section It) (1) read with sub-section (7) and Sec¬ 
tion 11. composite memo, relating to the taking of 
sample, its division into three parts and handing 
over of one of such parts to the person from whom 
the sample is taken, would meet the requirements 
of law, if it is attested by two independent per¬ 
sons. 

The failure to comply with Sec. 10 (7) by itself, 
would not vitiate the proceedings regarding the 
taking of samples or affect the validity of the 
prosecution based upon such irregular action of 
the Food Inspector. AIR 1959 Mad 118, Not foil.; 
AIR 1960 Mys 80 and AIR 1960 Andh Pra 96 and 
AIR 1960 Madh Pra 179 and AIR 1960 Ker 356 
and AIR 1936 SC 411 and AIR 1940 PC 16, Rel. 
on. 1LR (1961) 2 Punj 803: 1962 (2) Cri LJ 779: 
AIR 1962 Punj 548 (549 to 552) (Pt A) (Prs 7, 12, 
16, 18, 24) (DB). 

-S. 10 (7) — Non-compliancc — Effect. 

Non-compliance with S. 10(7) of the Prevention 
of Food Adulteration Act by the Food Inspector 
would not vitiate the trial of a person for an 
offence under the Act unless such non-compliance 
has caused prejudice to the accused. The mere fact 
that the Inspector has failed to call two witnesses 
would not he sufficient. ILR (1963) 13 Raj 351: 
1963 Raj LW 109. 

8. Examination of persons as witnesses in trial, 
if necessary. 

-S. 10 (7) — Scope — Compliance — Examina¬ 
tion of search witness in Court — Omission — 
Effect. 

The law docs not require that any witness is to 
be examined in Court though it is desirable that 
the prosecution should examine all the search wit¬ 
nesses ‘if possible, to dispel all doubts about the 
manner in which the sample was taken and about 
the place from where and the person from whom 
the sample was taken, in other words, to put the en¬ 
tire transaction being above board. This is all the 
more necessary in view of the severe nature of the 
penalty prescribed by the Act and also in view of 
the fact that for a second conviction imprisonment 
is compulsorv. But where out of two witnesses 
called by the Food Inspector at the time of taking 
the sample only one was available for examination 
by the prosecution and his evidence which was 
accepted by the Magislrate and lower appellate 
Court was critized in second appeal on the ground 
that he was not a witness who was at all reliable or 
trustworthy or independent as he was not a wit¬ 
ness of locality and was a person who always ac¬ 
companied the Food Inspector. 

Held, that it could not he said that there was 
no compliance with Sec. 10 (7) of the Act. 196 
(1) Cri LJ 658 (661, 662) (Pt B) (Pr 9) (Cal). 

_S. 10 (7) — Evidence -— Duty of prosecution, 

at trial. n v 

Law does not require that the witnesses called 

by the Food Inspector while taking action under 
sub-secs. 1 (a), 2, 4 or 6, or any of them should 
be examined at the time of trial. In the circum¬ 
stances of any particular case, the prosecution may 
choose to examine one or more of these witnesses. 
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If the Court is unable to place full faith on the 
evidence of the concerned Food Inspector the non- 
examination of the attestors mav assume impor¬ 
tance. 37 Mys LJ 943: 1960 Cr LJ 494: 1930 Mad 
L] (Cr) 324: AIR 19G0 Mys 80 lS2) tPt B) (Pr 7) 
(DB). 

9. Restrictions on powers of Food Inspector 
— Sub-sec. (9) if contravenes Art. 19 
of the Constitution. 

-S. 10 — Constitution of India (1930), Arti¬ 
cles 14 and 19 — Powers vested in Food Inspec¬ 
tors — Not arbitrary — Standards of food pre¬ 
scribed by rules — Whether unrelated to condi¬ 
tions of each State and region. 

In the face of the safeguards and es¬ 
pecially the one contained in Section 10(9) 
of the Act. which serves as a deterrent 
to the Inspectors in that behalf and several rules 
enacted in regard to the procedure to be followed 
by the Food Inspectors in the matter of obtaining 
samples, it is idle to contend that the Food Inspec¬ 
tors are conferred with large powers which are 
likely to he abused and which will result in the 
harassment of the petitioners. The Food Inspectors 
are subject to various restrictions and they could 
act only in accordance with the Rules framed 
under the enactment and not arbitrarily. 

Even assuming that this amounts to a restriction 
on trade or business, it is certainly a reasonable 
restriction within the contemplation of Art. 19 (ft) 
of the Constitution and it is within the domain of 
the Parliament to impose such restrictions if it is 
in the public interest and for public good. 

The standards for testing the contents of milk 
are not fixed in the Act hut under the Rules. So. 
it is only the Rules that can be impeached. (1963) 
2 An VVR 7: (19G3) 2 An LT IS: AIR 19G4 Andh 
Pra 501 (503) (Pt B) (Pr 14) (DB). 

SECTION 11 
SYNOPSIS 

(Prevention of Food Adulteration Act (1954), 

S. 11.) 

1. Scope and applicability. 

2. Manner of taking sample — Sub-sec. (1). 

3. Vendor declining to accept part of the sample 

--- Sub-sec. (2). 

4. Evidence and proof. 

5. Practice and procedure. 

1. Scope and applicability. 

®-Ss. 11 and 2 (xiii) — Sale to Food Inspector 

for analysis — Transaction though not consensual 

still a sale under Act. 

The Act gives a special definition of ‘sale* in 
Section 2 (xiii) which specifically includes within 
its ambit a sale for analysis. A sale for analysis 
must be regarded as sale even if the transaction 
contains an element of compulsion. A contract 
comes into existence by tire acceptance of a pro¬ 
posal made by one person to another by that othei 
person. The latter is not bound to accept the pro¬ 
posal. It may not. however, necessarily follow that 
where that other person had no choice hut to ac¬ 
cept the proposal to the transaction would never 
amount to a contract. (1962) 1 Cr LJ 152 (Kerala), 
Overruled; AIR 1942 Mad 609, Impliedlv 

A1R 1954 Bom 216 and AIR 

A»o3 Mad 241, Approved. Mangaldas Raghavji 


Ruparel v. State of Maharashtra, (1965) 2 SCWR 
561: (19G5) 2 SCA 330: (1965) 2 SCR 894: 1966 
Cri LJ 106: AIR 19GG SC 128 (134) (Pt L) (Pr IS). 

-S. 11 — Scope — Vendor's refusal to accept 

notice given by Food Inspector and one part of 
sample — Offence — S. 16 (1) (c) — Applica¬ 
bility. 

Where the Food Inspector offers a notice and 
one part of the sample to the vendors, he fully per¬ 
forms his duties by doing so. The vendors by re¬ 
fusing to accept the notice and one part of the 
sample cannot, therefore, be said to have prevented 
him from performing his duties: in any case they 
cannot be said to have prevented him from exercis¬ 
ing his powers. These two provisions have been 
enacted in the interests of the vendor and the legisla¬ 
ture could not have contemplated to punish him for 
doing an act to prevent their compliance. 1959 Cri 
LJ 1382: 1959 All LJ S74: 1959 All WR (HC) 
070: I960 All Cr R 14: AIR 1959 All 753 (754) 
(Pt C) (Pr 2). 

•-S. 11 — Report of Public Analyst — Con¬ 

tents — Quantity of extraneous matter should be- 
indicated. 

In the case of a firm manufacturing aerated 
waters in some of which saccharine U used as a 
sweetening element, while in others only some 
form of sugar and not sachharinc is used, it is 
better if the report of the analyst contains some 
indication of the quantity of saccharine because 
it the quantity* of saccharine is only slight, its 
presence might be clue to an accident, it being, 
possible for traces of saccharine to remain in a 
bottle which had not properly been washed before 
being filled with liquid sweetened with sugar. AIR 
1957 Punj 56, Rel. on. ILR (1962) 2 Punj 312: 
19G2 (2) Cr LJ 400: AIR 1962 Punj 419 (420) 
(Pt A) (Pr 5). 


2. Manner of taking sample — Sub-scc. (1). 

-S. 11 (1) (a)—Prevention ot Food Adulteration 

Rules (1955), Rr. 7(3) and 12 — Forms under, 
Forms III and VI — Validity—Actual analysis got 
done by assistant — Form of report held not ultra- 
vires. See Prevention of Food Adulteration Act 
(1954), S. 13. 1965 All WR (HC) 506: 1965 AH 
Cri R 319: 1965 All LJ 1004: 1966 Cr LJ 122: 
AIR 1966 All 91. 


#-Ss. 11, 13 — Notice under S. 11 — Object 

of — Notice is to be served only on person from 
whom sample is taken — Notice has no bearing 
on admissibility of public analyst’s report, in evi¬ 
dence — Report is admissible in evidence against 
all accused irrespective of consideration of notice. 
Mangaldas Raghavji Ruparel v. State of Maha¬ 
rashtra, (1965) 2 SCR 894: (1965) 2 SCWR 561: 
(1965) 2 SCA 530: 1966 Cri LJ 106: AIR 196G 
SC 128 (133) (Pt I) (Pr 12). 

—S. 11 (1) (a) — Prevention of Food Adulteration 
Rules, R. 12 — Notice under, whom to be given 
Notice given to person from whom sample is 
purchased — Name of proprietor mentioned at 

, * op ~ Valid — Second notice to proprietor 
also not necessary. 

Clause (a) of Sec. 11 ( 1 ) docs not require the 
nohee under it being addressed to a particular 
‘‘merely requires that notice should lie- 
given to the person from whom the Food Iuspec- 
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tor has taken the sample. When the notice is 
actually handed over to him and even his acknow¬ 
ledgment obtained on the counter-foil thereof, it 
cannot be said that notice has not been given to 
the person trom whom the sample was taken, 
.merely because the name of the properietor is 
mentioned at the top of the same. It is substance 
of the notice which is important. That is also what 
is required by R. 12. 

Clause (a) of Sec. 11 (1) requires notice being 
given only to the person from whom sample is 
taken by the Food Inspector. Where this is done, 
no second notice is required to be given to the 
proprietor of the shop. 1961 All LJ 186, Rel. on. 
AIR 1960 Ker 356, Dissent, from. ILR (1962) 2 
All 309: 1962 All LJ 392: 1962 All Cr R 162: 1962 
All WR (HC) 260: 1962 (2) Cri LJ 593: AIR 1962 
All 517 (519) (Prs 9-a, 13) (DB). 

-Ss. 11 (1) (a), 11 (1) (c) (i), 11 (2) and 10 d) 

—‘Person from whom he has taken the sample*— 
Interpretation of — Means person present and 
in charge of shop from whom sample is taken— 
Notice to be given to such person only — Owner 
need not be given any notice even though liable. 
1961 All LJ 186: 1961 All Cr R 134: 1961 All WR 
<HC) 273: 1962 (1) Cri LJ 685 (686) (Pr 3). 

-Ss. 11 (1) (a), 10 — Sample taken from servant 

—Notice to master not necessary. See Prevention 
of Food Adulteration Act (1954), S. 10. 1962 (1) 
Cri LJ 726: AIR 1962 Kcr 163 (DB). 

-S. ii — Notice in writing of taking sample 

for analysis should be given to accused from whom 
sample is taken — Notice addressed to first accus¬ 
ed who was owner of shop, served on second ac¬ 
cused from whom sample taken — Not sufficient 
service of notice on second accused — Failure to 
issue notice to second accused is vital defect 
vitiating prosecution. 1960 Ker LT 515: 1960 Ker 
LJ 753: 1960 Mad LJ (Cri) 595: 1960 Cri LJ 1467: 
AIR 1960 Ker 356 (358) (Pt C) (Pr 4) (DB). 

-S. 11 (1) (a) — Omission on the part of Food 

Inspector to serve a notice under Sec. 11 (1) (a) 
of the Act to the person from whom sample is 
purchased, does not vitiate the prosecution if the 
offence of selling adulterated food is otherwise 
established. AIR 1942 Mad 609, Foil. AIR 1960 
Ker 356, Not foil. 1965 MPLJ (Notes) 45. 


— Verbal notice not sufficient. 1964 (1) Cri L] 
605 (605, 606) (Pt A) (Pr 3) (Pat) (DB). 

-S. 11 (1) — Three bottles of aerated waters 

purchased as sample — One of them sent to 
Public Analyst — Manner of obtaining sample 
held was improper and illegal — Object of provi¬ 
sion — Omission in rules pointed out. 

Where the Food Inspector purchased three 
separate bottles of aerated water each said to 
contain 12 ozs., and one of these bottles was sent 
to the public analyst, the other two being dealt 
with according to the provisions of S. 11(1): 

Held, that this was an improper and illegal 
manner of obtaining the sample since obviously the 
contents of three separate and distinct bottles may 
not be uniform. 

The clear intention is that if the sample of food 
taken is from a bulk supply the quantity taken 
must be sufficient to be divided into three suffi¬ 
cient portions for the proper quantity to be sent 
to the Public Analyst in accordance with 
the provisions of R. 22. The sample to be given 
to the accused is solely for his own protection. 
The third sample is kept in reserve for the matter 
to be decided by the Director of the Central Food 
Laboratory in case either party in prosecution is 
not satisfied with the report of the Public Analyst. 
ILR (1962) 2 Punj 312: 1962 (2) Cr LJ 400: AIR 
1962 Punj 419 (421) (Pt C) (Prs 10, 11, 12). 

-S. 11 — Prevention of Food Adulteration 

Rules (1955), R. 20 — Milk sent to Public Analyst 
as sample — Proportion of formalin added in milk 
less in strength than prescribed by R. 20 — It 
should be shown that it was adequate to prevent 
disintegration. 1962 All Cr R 65: 1962 All WR 
(Sup) 17: 64 Pun LR 57: 1962 (2) Cri LJ 579 (580) 
(Pt A) (Pr 2) (Punj). 

[Overruled on another point in AIR 1966 Punj 
328.] 

3. Vendor declining to accept part of the 
sample — Sub-sec. (2). 

-Ss. 11(2), 13(5) — Vendor declining to ac¬ 
cept sample — Provisions of Sec. 11(2) not com¬ 
plied with by inspector — Report of Public Ana¬ 
lyst not challenged by accused — Proceedings 
against him not affected by non-compliance with 
Sec. 11 (2). 1963 All Cri R 468: 1963 All WR 

(HC) 768: 1964 All LJ 59. 


_S. 11 (1) (c) — Prevention of Food Adultera¬ 
tion Rules (1955), R. 22 — Quantity to be sent 
for analysis — Quantity less than 8 oz. sent — No 
prejudice to accused — No illegality. 

The quantity of 8 oz. mentioned in Rule 22 is 
only an approximate quantity. Where the Pub¬ 
lic Analyst was able to give his 
analysing 4 oz., there could have been no difficulty 
,for the Central Food Laboratory to have analysed 
4 oz., of milk. Therefore the fact that the prosecu¬ 
tion did not make the entire contents of the 
bottle retained by the Food Inspector availabh? tor 
-being sent for further analysis by the Central Food 
Laboratory, will not entitle the accused to be 
acquitted. (1963) 1 Mad LJ 55: 1963 Mad (Cr) 
115: 76 Mad LW 210: 1963 (1) Cr LJ 6SS (688, 
689) (Pt B) (Prs 4, 9). 


_S. 11 (1) (a) — Taking of samples by Food 

Inspector for analysis — Notice in. writing to 
•person from whom sample is taken is imperative 


4. Evidence and proof. 

_S. 11 (3) — Despatch of sample to Public 

Analyst — Presumption where there is evidence to 
the effect that the sample was sent by the Inspec¬ 
tor under the Act to the Public Analyst, it is per¬ 
missible to raise a presumption that the act ot 
despatch was done regularly and P r0 P erl y- 
See Evidence Act (1872), S. 114. (1957) All LJ 89: 
1957 All WR (HC) 385. 

_Ss. 11, 7, 16 (1) and 2 (1) (a) — Prevention 

of Food Adulteration Rules (1955), R. 44 (b) — 
Milk purchased from accused and sent to Public 
Analyst as sample — Less than prescribed quantity 
of formalin added to milk — Sample analysed 
after a delay of ten months showing incriminating 
excess percentage of water — No evidence adduc¬ 
ed by prosecution by calling the public analyst to 
show that omission to add requisite quantity or 
formalin and the delay in analysing the sample had 
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not or could not have brought about any difference 
in the sample — Held, conviction of accused for 
having sold milk with an incriminating excess per¬ 
centage of water could not be maintained. AIR 

1962 Mad 342, Rel. on. 19G4 Mad LJ Cri 592: 
(1964) 2 Mad LJ 428: 1964 (2) Cri LJ 97 (97, 
98) (Prs 6, 7). 

--Ss. II, 13 — There is presumption that forma¬ 
line was in all the bottles in which samples of milk 
were taken. (1963) Raj LW 434: 1963 (2) Cr LJ 
527: ILR (1963) 13 Raj 996: AIR 1963 Raj 233 
(234) (Pt B) (Pr 9). 

-S. 11 — Sample sealed by Inspector in pre¬ 
sence of accused and received by analyst in a seal¬ 
ed condition — There is presumption that seals 
were not tampered with. 1963 Raj LW 434: 1963 
(2) Cr LJ 527: ILR (1963) 13 Raj 996: AIR 1963 
Raj 233 (234) (Pt C) (Pr 10). 

-S. 11 (3) —Addition of preservative to article 

before sending sample to public analyst — Proof 

— Necessity of. 

There should be evidence on oath that preserva¬ 
tive was in fact added to the article of food sent 
to the Public Analyst. Simply mentioning it in the 
forwarding letter is not enough. 1962 Raj LW 279: 

1963 (1) Cr LJ 221: ILR (1962) 12 Raj 626: AIR 
1963 Raj 17 (18) (Pt B) (Pr 6). 

-S. 11 and Rr. 14, 22 — Procedure for taking 

sample — No opportunity to tamper with sample 

— Mere sugestion of accused that tampering was 
possible — Validity of report not affected. 

The elaborate procedure and precautions pres¬ 
cribed by Sec. 11 and Rr. 14 to 22 are clearly 
intended to secure absolute fair-play and eliminate 
improper and unhealthy practices. The accused has 
ample means and opportunities of checking up 
and contradicting the result of the analysis relied 
upon by the prosecution. In these circumstances, 
it will be hardly fair to discredit the report of the 
Public Analyst on a mere suggestion of the ac¬ 
cused of theoretical possibility of tampering with 
the sample. 1961 RoJ LW 111. 

5. Practice and procedure. 

-Ss. 11 and 13 — Third part of sample retain¬ 
ed by Food Inspector must be produced before 
Court when demanded to send for examination by 
Director — Failure to produce sample to test 
veracity of Public Analyst s report would give the 
accused benefit of doubt — Provisions are manda¬ 
tory — Word ‘shall* used in the section to be con¬ 
strued as ‘must*. See Prevention of Food Adulte- 
Act ( 1954 >» S * 13 - (1964) 9 FacLR 150: 
*964 AH LJ 893: 1964 All Cri R 390: 1964 All 
WR (HC) 528. 

r Ss.ll, 10, 2 (I)—Non-mixing of preservative 
m milk — Effect — See Prevention of Food 
Adulteration Act (1954), S. 10. 1964 (1) Cri LJ 

«34: AIR 1964 Him Pra 10. 

" Ss. 11, 19 — Food Inspector taking sample 
rom vendor and putting complaint on printed 
orm Effective part of complaint saying that 
inspector found adulterated article in possession 
m .i‘ ° r contained in closed bag with label of a 
./Hi} company for sale — Complaint held did 
ot disclose any offence against the company — 
omplaint must state that article of which sample 


was taken was supplied bv the company and that 
this was done at the place where inspection was 
done in order to give the Court ot that place 
jurisdiction. 1963 Cur LJ 843: AIR 1966 Pun) 
421 (422) (Pt B) (Pr 5). 

-Ss. 11, 23 — Rules under S. 23 — Rule 22 

requiring 4 oz. of ghee to be sent fur analysis— 
Only IV 2 oz. sent — It is mere irregularity and 
in the absence of prejudice to him, accused can¬ 
not escape consequences of his wrongful act 
1960 Raj LW 369: ILR (1960) 10 Raj 9S4. 

-Ss. II (1) (c) (ii) and 13 — Delay on part of 

Food Inspector in sending sample for analysis to 
Public Analyst, though phials containing samples 
immediately sealed — Delay held in no way pre¬ 
judiced accused — Accused not making grievance 
at trial stage, cannot complain in appeal. 1960 
Raj LW 369: ILR (1960) 10 Raj 9S4. 

SECTION 12 

-S. 12 — Whether sample sent to Public Ana¬ 
lyst was tampered with — Procedure to be follow¬ 
ed by accused. 

If the accused wanted to challenge the fact that 
the sample that had been sent to the Public .Ana¬ 
lyst was not the same that had been taken from 
them, or that the sample that had been sent had 
been tampered with during the course of transit 
or during the period it was stored in the office of 
the Municipal Board, they could have sent their 
own sample for analysis as provided under S. 12. 
ILR (1964) 1 All 899: 1963 .411 LJ 1012: 1964(1) 
Cri LJ 502: AIR 1964 AU 199 (201) (Pt D) (Pr 13) 
(DB). 

-S. 12 — Sanitary Inspector validly appointed 

Food Inspector is not a 'purchaser. See Preven¬ 
tion of Food Adulteration Act (1954), S. 9. 1960 
Cri LJ 569: AIR 1960 Andh Pra 282. 

SECTION 13 

SYNOPSIS 

(Prevention of Food Adulteration Act (1954), 

S. 13.) 

1. Dispatch of sample by Court to Central 

Food Laboratory for analysis — Sub-s. (2). 

2. Certificate of Director of Central Food 

Laboratory to supersede the report of the 
Public Analyst — Sub section (3). 

3. Report or certificate to be used as evidence 

— Sub-s. (5). 

4. Certificate to be final and conclusive — Pro¬ 

viso to sub-s. (5). 

5. Public Analyst — Who Is and whether his 

signature is sufficient on report. 

G. Report of Public Analyst — Requirements 
and contents of. 

7. Evidence ond proof. 

8. Practice and procedure. 

1. Dispatch of sample by Co ur f to Central Food 
Laboratory for analysis — Sub s. (2). 

iIiT 0 j S, k 13 i? nn j t 1 ~ Thlrd pnr * sample re- 

fore d rn b .L F «°h* In ? pccto ^ ® us » be produced be- 
rare Court when demanded, to send for exa- 

“‘“■‘Ion by Director - Failure to nrodn£ 

sampb to test veracity of Public Analyst's £ 

{wi o ?n 0U d R ve ,he . accused benefit of doubt — 
Provisions are mandatory — Word 'shall' used 
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In section to be construed as ‘must* — Inter¬ 
pretation of Statutes — C. P. Code (1908), 
Preamble. 


Held, that since the accused had been denied 
the right (o get the sample tested bv the Direc¬ 
tor, it would not he sale to hold him guilty of 
the offence and it would he proper to give the 
accused the benefit of doubt. Section 13 (2) of 
the Act gives an option both to the accused 
vendor and the complainant to have either the 
P a rt of sample in their respective possession or 
the part of the sample in possession of the 
other side sent to the Director. Held, further 
that the provisions of Section 11 are mandatory. 
Section 11 (II uses the word ‘shall’ and it is well 
established that the word ‘shall* is normally to 
he construed as mandatory, that is, as ‘must* 
and not as directory, that is, as ‘mav\ But the 
use of the word ‘shall* is not conclusive. The 
relevant provisions of Sections 11 and 13 
require that the third part shall be produced and, 
on application of tlie accused, the Court shall 
send it to the Director. Moreover, where an act 
affects private rights, the prescribed formalities 
must Ik* strictly performed. Even if it he 
assumed that the duly to produce the third 
part of the sample retained bv the Food Inspec¬ 
tor under Section 11 (1) (c) (iii) is discre¬ 
tionary. the discretion would in law, lie com¬ 
plied with a duty lo exercise it when the 
occasion arises, namely, when a demand is 
made for its production. It is a duty which 
cannot he shirked or shelved or evaded. (1879- 
80| 5 AC 214; AIR 1952 SC 16 and AIR 1963 SC 
1618. Re), on. (1964) 9 Fac LB 150: 1964 All U 
893: 1964 Ail Cr R 390: 1904 All \YH (HC) 528. 

-Ss. 13 (2) and 11 (1) (c), (i) and (iii) — 

Scope of S. 13 (2) — Magistrate cannot upon 
an application by one party call for sample re¬ 
tained with other parly. 

Section 13 (21 provides for making an appli¬ 
cation to the Court for sending one or the other 
sample to the Central Food Laboratory for a 
certificate. The section docs not authorise the 
Magistrate upon an application of one party to 
call for the sample retained with the other 
party. And the true meaning of the sub-section 
is that the accused vendor can make an ap¬ 
plication for sending the sample retained with 
him and he cannot ask the Magistrate to call 
for the sample retained with the Food Inspec¬ 
tor to he utilised upon his application. Simi¬ 
larly the complainant bv his application may 
ask the Magistrate lo send the sample retained 
with him hut he cannot ask the Magistrate to 
call for the sample retained with the accused 
vendor. 


Moreover Section 11 (2) gives key to the whole 
problem, when it provides that if at the stage 
of Section 11 the accused vendor has not ac¬ 
cepted the sample mentioned in sub-cl. (») ° r 
Section 11 (1) (c) then that sample will be 
divided into two parts as provided in Section li 
(2) for production in case legal proceedings arc 
taken. This means that if having refused at 
that stage, later at the stage of Section 13 the 
accused vendor makes an application under Sec 
tion 13 (2) then the sample held under S. 11 U) 
will he utilised for making direction upon 
such an application. Otherwise Section 11 U) 
would be reduced to an unnecessary appendage. 
ILR (1901) 2 Cal 408. 

_S. 13 (2) — Accused vendor feeling that 

sample bottle forwarded to Food Analys’ was 
tampered with - He should take steps to send 
the sample which is with him lor analysis. 


ILR (1965) 2 Ker 301: 1966 Crl U 416: AIR 
1906 Ker 70 (71) (Pt B) (Pr 5). 


Ss. 13 (5), 7 and 17 (1) — Certificate of Pub* 
lie analyst — Contents. 1902 Ker LT 95. 


2. Certificate of Director of Central Food 
Laboratory to supersede the report of 
the Public Analyst — Sub-s. (3). 


-S. 13 — Certificate bv Director of Central 

Food Laboratory and that of Public Analyst. 

Under Section 13 (3) of the Act the certificate 
issued bv I he Director of the Central Food 
Laboratory under sub-section (2) shall supersede 
the report given bv the public analyst under 
sub-scction 111 . (1958) 2 Mad LJ 408: (1958) 
MU (Cr) 830. 1 ' 

-S. 13 (3), (5) — Public Analyst’s report — 

Supersession of — Certificate bv Direclor of 
Central Food Laboratory not considered as final 
and conclusive and considered as defective for de¬ 
termining issue of adulteration — Public Analyst's 
report not superseded. ILR (1964) 2 PunJ 482: 
66 Pun LR 1016: 1904 (2) Crl U 723: ILR (1964) 
2 Punj 759: AIR 1964 Punj 520 (522) (Pt A) 
(Pr 8) (DB). 


3. Report or certificate to be used as evidence 

— Sub-sec. (5). 

-S. 13 (5) — Provision permitting use of re¬ 
port of Analyst as evidence — Does not violate 
anv principle of natural justice. 1964 All LJ 
291: 1964 (2) Cri LJ 262 :ILR (1964) 1 All 741: 
1965 All WR (HC) 14: 1965 All Crl R 48: AIR 
1904 All 418 (419) (Pt D) (Pr 13) (DB). 

-Ss. 13 (5), 2 (I) and (xli), 7, 16 (I) (a). 23 

(1) (b) (m) — Prevention of Food Adulteration 
Rules (1935), Rr. 5 and 44 (b) — Sale of mixed 
milk of cow and buffalo — Test of mean 
standard for cow and buffalo milk — Legality 
— Opinion of public Analyst — Value of. 

Held, (i) that the conviction of the accused 
could not be sustained on the basis of the re¬ 
port of the public Analyst since his opinion was 
based upon the mean standard which was his 
own creation and had no statutory support (ii) 
that the report did not state what was the actual 
percentage of water in the sample and unless 
that was specified it was not possible for the 
Courts to test the accuracy of his opinion since 
standards varv. It is the Court not the public 
Analyst who is the ultimate judge of the ques¬ 
tion. The report must therefore he ignored.1066 
All WR (HC) 323: 1960 All LJ 318: I960 All Crl 
R 214: 1960 Crl LJ 1056 (2): AIR 1960 All 504 
(505) (Prs 5, 7). 

[Overruled bv AIR 196f All 590.1 

_S 13 (5) — Report of Public Analyst must 

be held lo bn correct unless superseded bvDircc- 
tor of Central Food Laboratory I960 AH W K 
(HC) 296: 1960 All Cr R 201: 1960 All LJ 419. 

_s. 13 (5) — Delay in making analysis — 

Effect. 

There is no reason to suppose that as a result 
of the delay of one month and five days in 
making analysis of the sample, the proportion 
of the fat content and of other solids excluding 
fat would be altered or that the water contents 
would be increased. I960 All WR (HC) 296: 
I960 All Cr R 201: 1060 All U 419, 

-S. 13 (5) — Report of Public Analyst — 

Evidential*’ value - Milk sent for analysis by 
sanitary Inspector after adding prescribed drops 
of formalin to each bottle and duly corking and 
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sealing it — Seals intact and unbroken when 
samples were received lor analysis — Report of 
Pubic Analyst showing contents of f.d and non¬ 
fat solids — Contents oi nondat solids all 
lumped together without giving quantitative 
break-up ot each oi the different kinds ol non¬ 
fat solids — Cerlilir.ile held satisfied require¬ 
ments of law and was good — It cannot be 
staled that analysis was done only on date when 
report was signed. AIR 1951 Nag 191. Disling, 
and AIR 1960 Madli Pra !25 and (1897) t OB 
80. Rel. on. 1061 Ker LT 733: (1961) 2 Ker LR 
349: 1962 Mad LJ (Cr) 31: 1962 (1) Cr LJ 154 
(155, 150) (Pt B) (Prs 6 . 10) (Ker). 

-Ss. 13 (1) and 7 ( 1 ) — Accused prosecuted 

for selling adulterated curds — Sample analysed 
by Public Analyst alleged to contain 35.5 per cent 
added water — Sample obtained on 23-7-61 and 
analysed on 31-7.61 — No evidence to show 
that delay in analysis did not result in deteriora¬ 
tion of sample — Conviction based on report of 
Public Analyst held not warranted — Precaution 
to be taken to prevent deterioration of 
sample explained. (1964) 60 Punj LR 537. 

-S. 13 — Report oi public Analyst — Re¬ 
port is per sc evidence — Failure to follow 
procedure in Section 13 (2j for challenging report 
— Report cannot lie ruled out. 64 Pun| LR 949: 
1963 (1) Crl LJ 475: 1902 Cur LJ 487: AIR 1963 
Pun| 175 (177) (Pt C) (P r 8 ) (DR). 

4. Certificate to be final and conclusive — 
Proviso to sub-s. (5). 


417: AIR 19G2 Guj 44 (47, 48) (Pt B) (Prs 8 , 9) 
(DB). 

-S. 13 (5). Proviso — Proviso is not uncon¬ 
stitutional as infringing Art. 19 (1) of the Con¬ 
stitution. 

Since the proviso to Section 13 (f>» lavs down 
a rule of evidence, il cannot he said to have Ihe 
effect of a restriction or a restraint upon tiie 
rigid of an accused person to practice his pro¬ 
fession or to carrv on his occupation, trade or 
business. AIR 1957 SC 088. Applied. (1961) 
2 Guj LR 735: 19G2 (1) Cr LJ 417: AIR 
1962 Guj 44 (49. 50) (Pt C) (Prs 11, 13) (DB). 

--S. 13 (5). Proviso — Proviso to S. 13 (5) 

is not had because il is contrary to the princi¬ 
ples of natural justice and established principles 
of criminal jurisprudence. AIR 1958 All 865. 
Distinguished. (1961) 2 Guj LR 735: 1962 ( 1 ) 
Cr LJ 417: AIR 1962 Guj 44 (50) (Pt D) (Pr 14) 
(DB). 

S. 13 (3) — Report of Central Food Labo¬ 
ratory — Evidentiary value. 

Finality and eonelusivcness have been attached 
only to the facts staled in the report of the 
Central Food Laboratory. It is not, however, 
conclusive as to any other matter and it may 
still have to he ascertained whether adulteration 
as disclosed in the report ol the Central Food 
Laboratory is due to certain factors for which 
an accused could not be held responsible. (1965) 
67 Pun LR 941. 

5. Public Analyst — Who Is and whether his 
signature is sufiiclcnt on report. 


S. 13 (5), Proviso — Proserulion under Scc- 
^ TQbil with Section 7 for preparation 
of Dalinot in adulterated Ghee — Certificate of 
Director of Central Food Laboratory expressing 
opinion that Ihe ghee used in the sample seized 
from accused did not conform to prescribed 
standard — Data contained in certificate of no 
assistance in recording finding that Ihe ghee 
used was adulterated — Magistrate acquitting 
accused disregarding Director's opinion cannot 

Vk Sai( V« havc a( fc<1 wrongly — Under proviso 
, certificate of the Director is final and con¬ 
clusive evidence ol facts stated therein but not 
or anv opinion expressed — Court can reject 
vi'iJ 1 AT* 1 ?* 0 " in M, itnl»lc circumstances. 1943 Alt 

1903 A!I Crl R !08: 1964 (2) Crl 
LJ 125: AIR 1964 All 349 (350) (Pr 4). 

Z f' /M®)* Provlso — Finality attaches to 
, facts found on I actual data in respect or arti- 
fkL bv .. , rcc, . or UI)0n analysis of article — Who- 
»ncr article is adulterated has to he decided by 
h° url 7" 11 ■* a question of law — Accused can 
hnl ar,lcfe « not adulterated bv showing 
mm the essential ingredients are likely to disnp- 
^:. r F« P °il P r - cparaUon of ,hc article. (1901) 2 
2“ J 1062 (1) Crl LJ 417: AIR 1962 Gui 

44 H5) (Pt A) (Pr 5) (DB). 1 

7 —-S. 13 ( 6 ), Proviso — Art. 14 of the Consti¬ 
tution Is not violated. 

i T k C proviso deprives the accused or his right 
o challenge the correctness of the facts stated in 
the certificate. But the object behind this provi¬ 
sion is to have finality of a test and an annlv- 
s , so r ns prevent prolonged trials. The cerlifi- 
\vL G , Director does not c onclude the trial. 
Whether the article of food is adulterated is to 

xX- t l i ed nb y Courl - 11 is « question of law 
ten the Court alone can decide. Therefore the 
Proviso to Section 13 (a) is not in violation of 

Article 14. (1061) 2 Guj LR 735: 1062 (1) Cr U 


9 S. 13 — Report of public analyst — Pub¬ 
lic analyst need not himseli undertake analysis, 
it is crude sufficient if he cots it done under his 
supervision. Mancnldas Rnuhavji Rupar.d v. 
•»''el"' Mahwashtra. (1905) 2 SCR 894: (1005) 
2 ,,^CMR 5 61: (1965) 2 SCA 530: 1966 Cr LJ 106- 
AIR I960 SC 128 (132) (PI H) (Pr 11). 

Authenticity "of. I * t|>0r ' of - 

A * hc nc,ual analysis of the sample was 

done b\ the person whose qualifications were 

n , n C ; - i r, B ‘- l 1 ,ad abou > 25 .'cars’ experience 
in anaMical work of food in a laboratory and 

P„K!i' S , UI ", cr . ,h V ,,cr ? ,,nal supervision of the 
Public Analyst, that the analysis was done. 

Held, that there could he no doubt about the 
accuracy, authority and authenticity of ti e re 
port. 1965 All \\ R (HC) 506: 1905 All Cr If no. 

rorms under Forms III and VI — Validity — 

Jrttsrtffr js\& 

EEiVTSaSTJSj*-;.- 

Piablic" Am,lvs| le oUher' X” "l” 

“LT ss, ‘VC 

- -3K.* i-TTSE 
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and experienced assistant under his own per¬ 
sonal supervision. 

Held, that there was nothing improper in 
doing so. 1965 All WR (HC) 506: 1965 AH Cr 
R 319: 1965 All LJ 1004: 1966 Cr U 122: AIR 
1966 .411 91 (92) (Ft B) (Prs 5, 6). 

— Ss. 13 (5), 8 — Public Analyst — Report 
submitted bv — Validity — Case from U. P. — 
English version oi Government gazette showing 
3-8-1959 as date of appointment of ‘A’ as Public 
Analyst — Hindi version showing 3-4-1959 as 
date of his appointment — Report submitted by 
‘A* on 30-7-1959 — In case of divergence, 
English version superseded Hindi version — A 
held not to be public Analyst on 30-7-1959 — 
His report held void — Report could not be 
validated even under Section 13 (5) — Consti¬ 
tution of India. Arts. 348 (3) and 210. See Pre¬ 
vention of Food Adulteration Act (1954), S. 8. 
1965 (1) Cri LJ 418: AIR 1965 All 170. 

• -Ss. 13, 8 — Person appointed Public 

Analyst under U. P. Pure Food Act. 1950 — U. 
P. Act repealed bv Prevention of Food Adultera¬ 
tion Act. 1954 — Person cannot be deemed a 
Public Analyst for the purposes of Prevention 
of Food Adulteration Act. See Prevention of 
Food Adulteration Act (1954), S. 8. 1960 Cri LJ 
1175: AIR 1960 All .>16 (FB). 

-S. 13 (5) — Public Analyst not required to 

analyse sample himself — His signature on re¬ 
port is sulTicient. ILR (1965) Guj 386: (1965) 6 
Guj LR 406: 1966 Cri LJ 411: AIR 1966 Guj 83 
(83) (PI B) (Pr 2). 

-S. 13 (1), (5) and (2) — Report of Public 

Analyst — Analysis need not he made bv him¬ 
self — His signature on report is sulTicient — 
Papers relied on by person analysing substance, 
may be used for lessening value of report — 
Nothing shown on papers lessening value of re¬ 
port nor any wrong method shown having been 
adopted bv person analysing substance — Ac¬ 
cused not even sending substance to Director of 
Central Food Laboratory for analysis. 

Held, report could not be rejected. It would 
be wrong to reject the certificate of Public 
Analyst particularly when the accused has not 
sent the substance to the Director of the Central 
Food Laboratory, which he can do as provided 
in S. 13. ILR (1965) Guj 391. 

6. Report of Public Analyst — Requirements 

and contents of. 

• -S. 13 — Report of public analyst — It Is 

admissible in evidence. 


Sub-section (5) of Section 13 clearly makes 
the report of public analyst admissible in evi¬ 
dence. It is for the Court of fact which has to 
consider it, to attach to it what value it can. 
Under sub section (2) of Section 13 the accused 
vendor or the complainant on payment of the 
prescribed fee, can apply to the Court for 
sending a sample of the allegedly adulterated 
com modi tv taken under Section 11 to the Direc¬ 
tor of Central Food Laboratory for a certificate. 
This certificate, would supersede the report of 
the Public Analyst. This certificate is made ad¬ 
missible in evidence under sub-section U>) and 
is given finality of the facts contained therein 
bv the proviso to that sub-section. That the 
certilicate of the Public Analyst is not made 
conclusive only means that the Court of fact is 
free to act on certificate or not, as it thinks jit. 
Mangaldas Raghavji Ruparel v. Sl i le 
rashtra. (1905) 2 SCR 894: (1965) 2 SCWR 661: 


(1965) 2 SCA 530: 1966 Cr U 106: AIR 1966 SC 
128 (131) (Pt E) (Pr 9). 

•-S. 13 — Report of public analyst — Con¬ 

tents of — Public analyst need not state how 
calculations were made in arriving at result. 
(Obiter). ILR (1962) 1 Kerala 430, Criticised. 
Mangaldas Raghavji Ruparel v. State of Maha¬ 
rashtra, (1965) 2 SCR 894: (1965) 2 SCWR 561: 
(1965) 2 SCA 530: 1966 Cr U 106: AIR 1966 SC 
128 (132) (Pi F) (Pr 10). 

-S. 13 — Report of Public Analyst — Con¬ 
tents — Result of analysis sufficient — Mode or 
particulars of analysis or tests applied not re¬ 
quired. 1963 All U 765: 1964 (1) Cr LJ 626: 

AIR 1964 All 270 (278) (Pt C) (Prs 33, 31) 
(DB). 

-S. 13 — Examination of milk 21 days after 

taking of sample — No certificate by analyst that 
constituents of milk had not changed — Report of 
analyst cannot be relied on for basing conviction 
upon. AIR 1951 Nag 191, Applied. 1962 (1) Cr 
LJ 150 (152) (Pt B) (Pr 8) (Him Pra). 

-S. 13 — Report by Public Analyst — Certi¬ 
ficate to contain factual data — Evidentiary 
value of his opinion. 


Under the proviso to Section 13 (5), Preven¬ 
tion of Food Adulteration Act any document 
purporting to be a report signed by a Public 
Analyst may be used as evidence of the facts 
stated therein in any proceeding under the Act. 
But the certificate of the Analyst should contain 
factual data and not merely his opinion as to 
what the data indicated about the nature of the 
article and if the certificate only gives the final 
opinion of the Analyst, and if such an opinion 
is treated to be conclusive about the nature of 
the article the evidence against the accused is 
really decided bv the Public Analyst and not 
bv the Court and it cannot be the position in 
law. (1965) MLJ (Cri) 452 (Kc r ). 

-S. 13 — Report of Public Analyst that milk 

conformed to flie standards fixed In Rules but 
wafer had been added lo II — Requirements of 
the certificate — Evidentiary value — Evidence 
Act (I of 1872), S. 45. 

The cerlificate of the Analyst should contain 
the factual data which the analysis should 
reveal and not merely the opinion of the Public 
Analvst as to what that data indicates about 
the nature of the article of food. Otherwise if 
such opinion were to he held to be conclusive 
evidence about the nature of the article of food 
the merit of the case against the accused would 
reallv be decided bv the Public Analyst and not 
bv the Court and the Court just gives its autho¬ 
rity to the conclusion of the Public Analvst and 
this cannot he the position in law. (1963) MLJ 
(Cr) 101: ILR (1002) 1 Ker 430: 1062 Ker LT 0o. 
1003 (1) Cr Li 124 (125, 126) (Prs 7, 11) (Rcr). 

_S. 13 (5) — Analyst’s report — Contents oi 

— Information given In should be eomp c e — 
Prosecution should supplement If Incomp etc. 

In cases under the Prevention of hood Adul- 
teralion Act where the main item of evidence to 
sustain the charge is the Analyst s report, the in¬ 
formation given in the report should be as full 
and complete as could possibly be, so that, in 
a given case, (he Court which is competent to 
treat the report as evidence may not be con¬ 
fronted with lacunae, which can only be tilled 
in bv examining the expert in Court. It is also 
the duty of the prosecutors where the infor¬ 
mation contained in the certificate is not full ana 
complete to supplement it by citing the Analyst. 
ILR (1902) 2 Ker 243. 
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--S. 13 (5) — Report of Analyst — Contents 

— Data on which conclusion based — Necessity 
to furnish — Criminal P. C. (1898), S. 51U — 
Evidence Act (1872), Ss. 45 and 4(5. 

Il is not possible to lav down anv hard and 
fast rule as to what particulars should be shown 
in the Analyst's report as the same may varv in 
each case. Tims, while it mav be necessary to 
give the data regarding the proportion ot the 
component parts in commodities tiki- milk, ghee, 
etc. the position mav be different where the arti¬ 
cle sold mav be misbranded or entirely different 
from what it purported to be. In a prosecution 
under S. 7 (2) read with S. 16 o| the Preven¬ 
tion of Food Adulteration Act on the ground 
that the accused sold the lac dhal as “thuvara 
parippu" the prosecution relied upon the cer!i. 
ficate of the public analvst which staled that the 
commodity was not Ihuvara-parippu hut lac dhal 
and this was arrived at as a result of microscopic 
exmination. The defence of the accused was that 
it was not possible to ascertain from the certi¬ 
ficate as to what the characteristics noticed bv 
the analyst were and it ought not to be relied 
upon. 

Held, that the criticism was not unfounded. In 
view of the fact that the transaction was more 
than two years old. permission to examine the 
analyst was denied and the accused was acquitted. 
(1894) 1 QB 478; (1896) 1 QB 202; (19011 2 QB 
290; AIR 1956 All 520; AIR 1958 All 114; AIR l%0 
All 504 and AIR 1957 Punj 709, Ref. 1962 Her 
LT 199: (1962) 1 Ker LR 516. 

•-Ss. 13 (5), 7 and 17 (1) — Certificate of 

Public Analyst — Contents — Evidence Act 
(1872), Ss. 45 and 40. 

The certificate of Public Analyst should con¬ 
tain the factual data which the analysis would 
reveal and not merely his opinion as to what that 
data indicates about the nature of the article ol 
food. In the absence of such data, the certi¬ 
ficate cannot be accepted as conclusive proof foi 
prosecuting the accused. (1948) 2 All ER 1056, 
Rcl. on. 

Where a public analyst in his report on a 
sample of milk analysed bv him stated that the 
sample of milk conformed to the standard presc. 
nbed in Appendix B to R. 5 of Prevention of 
Food Adulteration rules, but contained not less 
than 7 per cent, of water without however giv¬ 
ing the materials on which he formed his 
opinion, 

Held, that the certificate could not be relied 
as conclusive proof. 1902 Her LT 95: ILR (1902) 
1 Kerala 430. 

—-Ss. 13 (1) and (2), 7 (1), 10 (1) — Preven- 
Ron of Food Adulteration Rules (1955). R. 20 
and R. 22 (b) — Sale of adulterated milk — 
Charge based on Public Analysis report — Pub¬ 
lic Analyst’s report not conforming to essential 
statutory requirements — Acquittal upheld — 
Lucct of — Delay in launching prosecution slat- 
cd Duty of Public Analyst indicated. See Pre¬ 
vention of Food Adulteration Act (1954), Sec- 

7 (1). 1065 (2) Crl U 220: AIR 1905 Modb 
Pra 180 (DB). 

7—Ss, 13, 23 — Law prescribing minimum con¬ 
tents of non-fat solids in milk — Contents of 
rc l )0rl — It is not necessary for the 
1 ubhe Analyst to give a quantitative break up of 
different kinds of non-fat solids in his report. 
&ee Prevention of Food Adulteration Act (1954), 

23. 1960 Cri LJ 487: AIR 1900 Madh Pra 125. 

rrfsj? ( 5 ) — Report of public analyst — Ad- 
Eusslbihty in evidence — Statement in report that 


sample was kept in refrigerator before analysis- 
— Statement forms part ot report — Report ad¬ 
missible in evidence without production of 
analvst as witness — Court has power to call 
public analyst to Court. ILR (1964) 1 Punj 575: 
1904 (2) Cr LJ 722: 66 Punj LR 1138: AIR 1964 
Punj 520 (523) (Pt B) (Prs HI, 11, 12). 

-S. 13 — 3lilk sent in sample for testing — 

Report of Public Analyst should indicate actual- 
percentage of water In milk. 

Where the report of the Public Analvst. to 
whom milk is sent lor testing, does nut give the 
actual percentage of water in the sample but 
simply mentions that the same is adulterated’ 
with 10 per cent, added water, the report deserves 
to be ignored. For, it is the Court, not the 
Public Analvst who is the ultimate Judge ol the 
question. AIR I960 All 504, Rel. on. 1962 All 
Cr R 65: 1962 All \YR (Sup) 17: 64 Pun LR 57: 
1962 (2) Crl LJ 579 (580) (Pi B) (Pr 3) (Punj). 

[Overruled in AIR 1906 Punj 328.] 

-S. 13 — Report of Public Analyst — Reports- 

are per se evidence. 

Reports of the Public Analvst are per se evi. 
dencc bv reason of S. 13 of the Act. S. 13 121 
prescribes the procedure for challenging the re¬ 
port of the analvst. and if that procedure is not 
adopted by the accused the report of the Public 
Analvst becomes evidence and cannot then be 
ruled out of the case. (1962) 64 Pun LR 949. 

-S. 13 — Report of public analyst — Time 

and date of examination of article should be men¬ 
tioned. 


Without Ihe date of examination in the report 
by the Public Analyst it becomes difficult for the 
Court to know as to when the articles of food 
were examined bv him, which leaves room for 
the argument that by the time they were analys¬ 
ed Uic articles of lood had undergone a change. 
It is. therefore, desirable that the Public Ana¬ 
lyst in report should mention the Vimc and date 
of the examination of the articles of food sent to 
them for analysis, more so because under Sec¬ 
tion 13 (5) the report is used as evidence of Ihe 
facts slated therein without Ihe statement of the 
Public Analysis in Court. 1962 Raj LW 279: 196* 

a “ ^Tr, a? icrr R,,) a26: a,b •"» 


. , -• — *«vkvu \j 1 i uum; uuaiY'M 

JT 7 : j m Plc Stated to be not of standard purity — 
Details not Riven —-Amounts lo mere formal 
defect. 1961 Raj LW 111. 

-• • 

7. Evidence and proof. 

® . Ss ‘ ^ 7 I® (I) 00 — Convictions 

lor sale of adulterated turmeric powder — Con- 
victim based on report of public analyst — Re¬ 
port disclosing that two of three tests perform¬ 
ed in public health laboratories revealed adultera¬ 
tion and microscopic examination showed presence 
of pollen stalks — Data in report cannot be said 
to be insufficient to found conviction Prosecu- 
tion cannot also fail on ground that public 
analyst was not examined os witness — Seo 
Prevention of Food Adulteration Act (1954) Sec- 

ri 0 « JJjJ; 2 SCWR 501: (1905) 9 SCA 

530: (1965) 2 SCR 895: AIR I960 SC 128. 

•— Ss - f l3 ’ {} N . oli <* under Section 11 
Object of — Notice is to be served only on 

hn^°n f K 0m - whom s ? mple is taken — Notice 

>sl' S rc D ort ar, i n n C ° f public anill ‘ 

>f l n ® vidcnce — Report is admissible 

evidence against all accused irrespective of 
consideration of notice — See Prevonifm? i 

Adulteration Act. (1954). 
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SCWR 561: (1965) 2 SCA 530: (1965) 2 SCR 895: 
AIR 1966 SC 128. 

-Ss. 13 and 16 — Company charged for sale 

of adulterated buffalo milk—Defence that it was 
not buffalo milk sold but toned milk — Coin- 
puny’s entire business being at stake in all pro¬ 
bability company would have taken steps to 
challenge public analysts finding that sample sold 
was buffalo's mik by resorting to provisions of 
S. 13, Prevention of Food Aduleration Act. 1954 
— Steps not taken — Held, it must be presumed 
that milk sold was bullalo milk and not toned 
milk. See Evidence Act (1872), S. 114. 1965 (2) 
Cri LJ 581: AIR 1965 Alt 525. 

•-S. 13 (1) — Prevention of Food Adulteration 

Rules (1955), R. 7 — Analysis of sample bv sub- 
ordinate — Report by Public Analyst — Not in¬ 
admissible in evidence. 1964 All LJ 291: 1964 
(2) Crl LJ 262: ILR (1964) 1 All 741: 1965 All 
\YR (HC) 14: 1965 All Cri R 48: AIR 1964 All 
418 (418) (Pt A) (Prs 4, 7) (DR). 

-S. 13 — Assistant Analyst who actually ex¬ 
amined samples, called as Court witness to give 
evidence on the prayer of accused — No ex. 
animation of Public Analyst himself — Convic. 
lion held bad. 1966 Cri LJ 135: AIR 1966 Cal 
51 (56) (Pt F) (Pr 29). 

-S. 13 — Prosecution under S. 7 — Proof — 

Oral evidence not inadmissible. 

Although a special rule of evidence has been 
laid down in S. 13 of the Act it cannot abrogate 
the general rule of evidence, regarding proof of 
lads. Facts can always be proved by oral evi¬ 
dence and by the evidence of experts. (1960) 1 

Oui LR 119: (1960) 1 Gu| HCR 102: 1960 Cri 
LJ 1582: AIR 1960 GuJ 34 ( 36) (Pt A) (Pr 6) 
(DR). 

-S. 13 — Period of three months elapsing be- 

tween the seizure of milk and its analysis — 
Formalin in the quantities prescribed bv Rules 
framed under the Act, added to the sample — 
Public Analyst stating in his report that ‘no 
change had taken place in the constitution of the 
article that would interfere with the analysis' — 
It cannot he contended that, because there was 
a slight clilTcrence between the report of the 
public analyst and the subsequent report of the 
Central Food Laboratory, regarding the fat con¬ 
tents, the sample seized might have undergone 
bv lapse of time such alteration bv natural causes 
as to render the analysis unreliable with regard 
to proof of adulteration. 1964 Mad \YN 166: 
(1964) 1 Mad LJ 443: 1964 Mad LJ (Cri) 357: 
1964 (2) Crl LJ 560: AIR 1964 Mad 490 (490) 
(PI B) (Pr 4). 

-S. 13 — Analyst's report clearly stating that 

no change had taken place in the constitution 
of the milk sample and that the milk had been 
adulterated — Report clearly establishes the case 
of the prosecution — Accused, alleging that 
sample has undergone alteration by natural cause, 
must take steps for examining officer actually 
responsible for making the chemical analysis and 
to cross-examine him. No duty is cast upon 
prosecution to anticipate the defence and to ex¬ 
clude it by further expert testimony. 1964 Mad 
\VN 166: (1964) 1 Mad U 443: 1964 Mad LJ 
(Cri) 357: 1964 (2) Crl LJ 560: AIR 1964 Mad 
490 (490) (PI C) (Pr 5). 

__S. 13 — Question whether sample milk con¬ 
tains added water — Freezing point test is a 
fair and safe method of determining the question 
and the test bv determining the specific gravity 
•or the percentage of solids alone is not an ab¬ 
solutely reliable lest—Freezing point test should 
be conducted when the milk is fresh and before 


it gets sour — Though addition of preservative 
such as formalin affects the freezing point, il 
generally varies between 0.510 to 0-560 with a 
mean of 0 530. 77 Mad L\V 62: (1964) 2 Mad 
LJ 53: 1964 Mad LJ (Cri) 411: ILR (1964) 2 
Mad 398: 1964 (2) Cri LJ 39: AIR 1964 Mad 301 
(303) (Pt R) (Pr 9). 

-S. 13 — Ground red chillies found adultcrat. 

ed with coal-tar dye of prohibited type — Quanti¬ 
ty of dye not specified by Public Analyst in 
report — Held, specification was not necessary 
to sustain conviction, presence of foreign sub- 
stance being absolutely prohibited. AIR 1962 
Punj 524. Rcl. on. 1965 (2) Cri LJ 534: AIR 
1965 Punj 414 (414) (Pr 3). 

-Ss. 13, 11 — There is presumption that for 

inaline was in all the bottles in which samples 
of milk were taken. See Prevention of Food 
Adulteration Act (1954), S. 11. 1963 (2) Crl U 

527: AIR 1963 Raj 233. 

-S. 13 (5) and 23 — Prevention of Food Ad. 

alteration Rules. Rr. 7 and 20 — Belated analy¬ 
sis of milk — Presumption — Renort of public 
analyst bearing date a month after laklni! of 
sample — Inference. 

In the case of analysis of milk the Court has 
to he satisfied that the public analyst has con¬ 
ducted the analysis without any avoidable delay- 
Further, in view of Rule 7 (3) of the 

Rules in a case where the date of analysis is not 
mentioned in the report and the report is dated 
more than a month after the date of receipt of 
the sample, the presumption would arise that the 
analysis was not done immediately on receipt o! 
the sample, but much later. Il is for the pro. 
sedition, therefore, to rebut that presumption by 
examining the Public Analyst. Otherwise, the 
report will not he accepted as showing the con- 
tents of lat and non-fat solids at the time of tak¬ 
ing the sample. AIR 1951 Nag 191 and 1962 (1) 
Cri LJ 154 (Her), Dist. 1964 (2) Crl LJ 363: AIR 
1964 Tripura 48 (50, 51) (Pt A) (Prs 13, 15, 17). 

8. Practice and procedure. 

-S. 13 — Accused not challenging accuracy of 

report of Public Analyst — Objection on ground 
of his not being produced as witness cannot be 
raised. ILR (1964) I All 741: 1965 All \VR (HC) 
14: 190:. All Cri R 48: 1964 All LJ 291: 1904 (2) 
Crl IJ 202: AIR 1904 All 418 (419) (PI C) (Pr 10) 

1.3 (6) and 11 (2)—Vendor declining to 
accept sample—Provisions of S. 11 (2) not com¬ 
plied with—Report of Public Analyst not challeng. 
ed bv accused — Proceedings not affected by non- 
compliancc. See Prevention of Food Adultera¬ 
tion Act (1954). S. 11 (2). 1904 All LJ 59. 

--S. 1.3 — Adulteration — Evidence — Report 

of Public Analyst — Method adopted nol Indicat¬ 
ed _ Report cannol be challenged In revision. 

Where the Public Analyst lias given precise 
figures regarding Ihe quantity of the fatty acid 
which' lie found in the sample of the oil sent 
to him for analysis. Ihe correctness of the report 
cannot be challenged in revision on the Ground 
that lie had not mentioned the exact method which 
he utilised to ascertain Ihe results, especially 
where Ihe report was not challenged in Ihe 
lower Court under S. 1.3 (2). U961> 1 Andh 

WR 28 (SN). Rel. on. 196.3 (1) Crl LJ 109 (110, 
111) (PI A) (Pr 7) (Andh Pra). 

_S. 13 (1) — Report of Public Analyst — Re¬ 
quirements of — Form prescribed — CroUcnls 
Sec Prevention of Food Adulteration Rules (19o5), 
R. 7 13). (1900) 62 Rom LR 354. 
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• -S. 13 — Report ol Public Analyst — Scnd- 

jug less quantity Ilian prescribed under H. 22 
lor analysis — Ellul — Hide 22 in recommcnda- 
torv. See Prevention n! Food Adulteration Rules 

H. 22. (I960) 62 Bom LR 354. 

--S. 13 — Criminal P. C. |1S9S|. S. 510 — 

Report ol public aiiahst giving lull factual data 
end no opinion — Conviction can be based upon 
it — Public analyst need not In* examined — Bui 
record must show lli.d Hr. 7 and 18 were dulv 
complied with. A!R 1933 All 837; AIR 1961 Guj 
120 and AIR 1944 Bom 321. Distil)*:.; (19051 92 
LT 170. Rel. on. (1964) o Guj LR 578: 1964 (2) 
Crl U 32: AIR 1964 Guj 136 (138, 139) (Prs 2, 
3. 5. 7). 

-S. 13 (2) — Application bv complainant 

under S. 13 (2| — Criminal P. C. II898». S. 423 
(il lai — Charges under S. 7 read with S. 16 . 
P. F. A. Act — Sample ol milk reported to he 
adulterated hul actual percentage ol water not 
.stated—Complaint dismissed and accused acquit¬ 
ted — Dismissal held was wrong but retrial need 
not be ordered — Complainant can make ap¬ 
plication under S. 13 i2i. See Prevention of 
Food Adulteration Act H954i. S. 2 Ii) . (li. 67 
PunJ LR 1250: 1966 Cri LJ 941: AIR 1966 Pun I 
328 (DB). 

--S. 13 (5) — Accused not asking tor oppor- 

tunilv lo cross-examine public analyst — Accus¬ 
ed cannot complain that opportunity was not 
given — AIR 1951 Nag 191, Distinguished — Evi¬ 
dence Act 1 1872). S. 138 — Criminal P. C.. Sec¬ 
tion 510. 1969 Raj L\Y 369: ILR (1960) 10 Raj 

984. 

* -S. 13 — Delay on part of Food Inspector in 

tending sample lor analysis to Public Analyst, 
though phials containing samples immcdiatelx 
sealed — Delay held in no wav prejudiced ac¬ 
cused — Accused not making grievance at trial 
stage, cannot complain in appeal. See Preven¬ 
tion of Food Adulteration Act (19541. S. 11 (1) 
(cl |ii). 1960 Raj LW 369: ILR (I960) 10 Raj 

984. 

SECTION 14 

S. 14 ( 1 ) (a) — Scone — Prosecution by 
Municipal Health Officer authorised under 
Madras Act (3 of 1939) — Validity — (Madras 
Public Health Act (3 of 1939), S. 16). 

Lnder S. 16 of the Madras Public Health Act, 
the Health Officer can exercise the functions 
only under any of the Acts mentioned therein. 
Ihe Food Adulteration Act, 1954. not being one 
of the Ads mentioned therein, the authorisation 
under S. 16 would not avail for the purpose ol 
prosecution for an offence under the Food Adulte¬ 
ration Ad. launched bv the Health Officer of a 
Municipality. 1957 Mm! \YN 48G: (1957) Mad LJ 
(Cr) 513: 1957 Crl LJ 1295 (1): 1957 Kcr LT 907: 
AIR 1957 Mad 741 (741) (Pr 1). 

SECTION 10 
SYNOPSIS 

(Prevention of Food Adulteration Act 

(1954), S. 16.) 

1. Scope and applicability. 

2 . Sub section (1) — General. 

Storing the article of food In contravention 
of tbe Act. 

4. Selling the article of food In contravention 
of the Act. 

o. Sale of article of food on behalf of another. 

u. Preventing a Food Inspector from taking 
sample. 

7. Possession by manufacturer of food of an 

adulterant. 

8. Giving false warranty. 

«• Evidence and proof. 

[Vol. 12.] Fn.D. 51. 


10 . Lon wet ion and sentence. 

11. Conviction and sentence for subsequent of¬ 

fence of similar nature. 

12. Practice and procedure. 

1. Scope and applicability. 

•-S. 16 — Person cannot assert anv funda¬ 

mental right under Art. 19 ill ol Constitution 
to carry on business in adulterated loodstUlTs. 
Sec Constitution of India. Art. 19 (It. AIR 1964 
SC 1135. 

©-S. 16 — Offence under — Validity of R. 5 

of the Rules under the Act — Rule does not 
contravene Art. 14 of the Constitution. Sec Con¬ 
stitution of India. Art. 14. 1964 (2) Crl LJ 229: 
AIR 1904 SC 1135. 

-Ss. 16 and 17 (2) — Sale of adulterated food 

bv company or by its employee — Vicarious 
liability of natural persons — it must be esta¬ 
blished that they had some nexus with crime 

1964 All WR (HC) 779: 1965 All Crl R 25: 1965 
All LJ 182: 1965 (2) Cri LJ 581: AIR 1965 All 
525 (526) (Pt B) (Pr 7). 

-Ss. t 16 . 7 — Mixture of cow’s milk and 

buffalo’s milk — No standard fixed for such 
mixed milk — Standard prescribed for cow’s 
milk and not that for buffalo’s milk Is to be 
applied. 

Where no standard has been fixed under the 
rules lor mixed milk of cow and buffalo, xvhe- 
Iher the sample taken is adulterated or not 
should be determined on the basis of the standard 
Fixed under Ihe rules lor coxv’s milk. If the fat 
and non-luttv contents of the sample are less 
than those as fixed for cow’s milk under the 
rules; then the sample must be held to be adul¬ 
terated; hut il the contents of the sample are 
above the standard prescribed for cow’s milk 
then it xvill not be expedient in the interest of 
justice to convict the milk-vendor under S. 16/7 
bv holding that the milk was adulterated bv ap¬ 
plying the standard fixed lor buITalo-milk 
* fti LJ 113 (Punit. Rel. on. 1904 All 

HMUP, AUP?™ ^ 3461 A,R 1965 AU 463 

• 0 T^7 S c ,6 . r nl P Pi '" cha >' a ' Rl ‘i Act (26 of 
a ?. (h ) — Offence involving moral 
turpitude — Conviction for sell.ng foodstuff mixed 
with prohibited colour-mailer, under S. 7/1 C>. Pre- 
volition of Food Adulteration Act — Held, of- 
fence did not involve moral turpitude. See 
S - T V P - P-whavat Raj Act (26 of 

iwUnjoVBi-. 1080 121 “ LJ " 0: AIR 

~rf* ~ * a,c of Butwal Ghee found to bo 
not to standard prescribed for Slate of U. p. — 

Held conviction for offence under S. 7/io was 

maintainable as rule prescribing for one 

“ f ° r , M V . l J° le of U - P- "ns unreasonable 
and anv prohibition to sale of imported unndul. 
tern ted ghee was also unreasonable. See Pre- 

1964 °A11 WR (HC) 88!' ernti0n ^ M9M ’’ S ‘ 7 - 

rf as? 

s. 10 — Offence committed in l<m _ p rn 
KilTv “ hS h bV '“if”' 1 ' OITicoS: 
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to prosecute 
Act. 

(1954 

(1) 


PREVENTION OF FOOD ADULTERATION ACT (1954), S. 16, Note 1 


had 


any 


not authorised 
person for an 


him by that date 
offence under the 
See Prevention of Food Adulteration Act 
, S. 7. 1957 Cri LJ 615: AIR 1957 All 343 

(OB). 

--Ss. 16, 7, 2 (xiii). 10 — Milk not becoming 

properly of accused at the time when sample 
was taken bv Food Inspector — Food Inspector 
taking sample in exercise of his statutory powers 

— Accused held not guilty. See Prevention ot 

Food Adulteration Act (1954). S. 10. 1964 (1) 

Cri LJ 334: AIR 1964 Him Pra 10. 

—- Ss. 16 (1) and 7 (1) — Water added to curd 

— Product sold as skimmed buttermilk — Vendor 
!s guilty of offence under Act — Non-specifica¬ 
tion of standard for buttermilk does not absolve 
vendor from liability — Interpretation of Statu¬ 
tes — Penal provisions. 

Where water is added to curd so as to reduce 
the solid-not-fats contents in the product to less 
than 8.5 per cent, and it is sold as skimmed 
buttermilk, the seller commits an offence undci 
S. 16 (1) read with S. 7 (1) of the Act. 

The non-specification of a standard for butter¬ 
milk does not absolve a vendor from conforming 
to the standard that is necessarily implied in res¬ 
pect of buttermilk. It is true that a strict construc¬ 
tion should be adopted regarding a penal statute 
and that it is only when the thing charged is an 
offence within the plain meaning of the words 
used in the statute that Courts should hold that 
any offence is committed and that whenever 
there is doubt the construction favourable to the 
accused should be preferred. But there can also 
be no doubt that so far as possible, Courts should 
adopt the interpretation which will promote and 
further the object and policy of the legislation 
and suppress the mischief which the statute was 
enacted to prevent. AIR 1961 SC 1494, Rel. on. 

1964 Her LT 238: I LB (1964) 1 Kcr 304. 

-S. 16 — Person accused of anv offence — 

Meaning of — Purchase of milk bv Sanilarv Ins. 
pector for testing whether it was adulterated — 
Milkman not accused. See Constitution of India, 
Art. 20 (3). 1962 (1) Cr LJ 41: AIR 1962 Madb 

Pra 17. 

-Ss. 16, 7 and 10 — Adulteration of milk — 

Taking signature of two witnesses at the time 
of seizure of sample as far as possible — Pro- 
cedure — Tests of adulteration — Freezing point 
test is fair and safe method of determining 
added water. Sec Prevention of Food Adultm- 
lion Act (1954), S. 7. 78 Mad LW 476: (196o) 
2 Mad U 381: 1965 Mad LJ (Cri) 824. 

_Ss. 16. 7 — Applicability — Sections whe¬ 
ther apply lo servant—Sections will not primarily 
apply to the servant unless he sold food for 
his own benefit and the servant selling the food 
on behalf of his master can only he made liable 
lor aid or abetment on proof of guilty know¬ 
ledge. AIR 1930 Cal 295, Dissented from. 
See Prevention of Food Adulteration Act (1954), 
S 7 1959 Cri LJ 608: AIR 1959 Mad 185 (DB). 

fOverruled in AIR 1961 SC 631.1 
__Ss. 16 (1) (a) (i), 10 (7) — Mandatory pro¬ 
visions of S. 10 (7) not complied with — Accused 
tried under S. 16 (1) (a) (i). held, entitled 
acquittal. See Prevention of Food 
Act (1954), S. 10 (7). 1965 (2) Cri 

1965 Punj 36C. 

-Ss. 16, 2 (v), 7 — Occasional use 

tida (Ming) for agricultural purposes 
take it out of category of food. See 
of Food Adulteration Art (19.?4), S. i 

(2) Cri U 449: AIR 1964 Pun! 42.. 

_S. 10 — Applicability — Servant 

under the provisions unless he sells 


to 

Adulteration. 
LJ 406: AIR 

or Asafoe- 
does not 
Prevention 
(v). 1964 

not liable 
for his own 


benefit — Servant selling on behalf of master 
liable only as abettor. See Prevention of Foodi 
Adulteration Act (1954). S. 7. 1962 (2) Cri LI 

400: AIR 1962 Punj 419. 

-S. 16 — Conviction under — Although ac, 

cused applying lor renewal of licence and de¬ 
positing Ices it was found that he had never 
obtained a licence — Offence does not involve 
moral turpitude so as to disqualify him under 
S. 11 (g), Rajasthan Panchayat Act. See Pan* 
chayats — Rajasthan Panchayat Act (21 of 1953), 
S. II (g). ILR (1965) 15 Raj 1045: AIR 1966 
Raj 42. 

2. Sub-seclion (1) — General. 


S. 16 — Evidence Act (1872), Ss. 114 and 3, 


'Proved' — Company charged for sale of adul* 
terated buffalo milk — Defence, that it was not 
buffalo-milk sold but toned milk — Company'* 
entire business being at stake in all probability 
company would have taken steps to challenge 
public analyst's finding that sample sold was 
buffalo's milk bv resorting to provisions of Sec. 
lion 13, Prevention of Food Adulteration Act, 
1954 — Sleps not taken — Held, it must be pre¬ 
sumed that milk sold was buffalo milk and nol 
toned milk. See Evidence Act (1872), S. 114, 
1965 (2) Cri LJ 581: AIR 1965 All 525. 

-Ss. 16, 7 (1) — Prevenlion of Food Adultera¬ 
tion Rules (1955), R. 7 — Report of Publle 
Analyst — Analysis caused to be done by Publle 
Analyst — Report signed by Public Analyst — 
Certificate is In form prescribed as subsequent* 
ly amended — Acquittal based on overlooking 
amendment In Form III, set aside. 

Hold, that Form No. Ill as it originally stood 
was amended by the Government of India's notifi¬ 
cation published in the U. P. Government Gazette 
dated June 11, 1962, and the words “I have 
analysed the aforementioned sample” were substi¬ 
tuted by the words “I have caused to be analysed 
the aforementioned sample”. This amendment in 
the form was overlooked bv the learned Session* 
Judge when he held that the report of the Pub¬ 
lic Analyst was not in the form prescribed under 
the rules. Thus it must be held that the report 
submitted by the Public Analyst was in accord* 
mice with law and the learned Sessions Judge* 
was wrong in holding it otherwise, and acquit¬ 
ting the accused on that ground. AIR 1964 All 
418, Rel. on. 

The nrcument that the sample was analysed 
on the day next it was taken and it could not 
have remained in a proper condition for analysis 
could not be accepted in view of the statement 
of the Food Inspector that a preservative forma¬ 
tion was added to tlie sample. And therefore, 
the report of the Analyst could not have been 
doubted on the ground of the sample having un¬ 
dergone a change. The report of the Analyst 
being thus admissible in evidence, the accused 
must be held to have committed the offence 
punishable under S. 16 read with S. 7 (1) or 
the Food Adulteration Act. AIR 1951 191* 

Dist. (1965) All U 1053: 1965 All W R (HC> 
816: 1963 All Cri R 543. 

-Ss. 16 (1) (a) and 23 (1) (b) - Prevention 

of Food Adulteration Rules (1955), Appendix n, 
Clauses A. 11.06, A. 11.01.01 and A. 11.01.03- 
Amendment made in Cl. A. 11.06 on 9-1--195& 
— Effect of—Slardard of buffalo milk made ap¬ 
plicable to Dahi of undeclared source — 
Amendment is substantive law though garbed as 
a rule of evidence — Hence not retrospective in 
operation — Rule does not create new offence 
and is not ultra vires the Act. See Prevention of 
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Food Adultonlion Act llO.VD, S. 7. 1964 (2) 

Cri LJ 2-SI: AIR 1004 Cni 3X4. 

-Ss. 1G and 2 (i) (1) — No indication whe¬ 
ther milk L Ihat o( buffalo nr cow — Per¬ 
centage of fats less than that prescribed — Milk 
Is adulterated — Percentage of water contents 
is no lest. 

According t»i paragraph A. 11.01.03 of Appen¬ 
dix B to the Prevention of F<»od Adulteration 
Rules. 1953, where milk other than skimmed 
milk is sold <>r offered tor sale without anv indi¬ 
cation On to who liter it is derived from cow. 
buffalo, goal op .s)io< p the standard prescribed 
for buffalo milk shall apply. 


means the product pr«i>ared tn*m the ui'.Ik or 
cream ol cow or bulLdo or both. Iieii«'C oven 
if there is some admixture oi butter prepared 
from goals’ milk with other butler, such stutT 
will ii.>| fall within the delmitb n ..f butter as 
defined hv the rules and the sale ui su* h Stull 
would not be a punbhahlc offence under the 
Act. (1900) MI.J (Cr| 841: 1961 Mad \YN 105 
(1): (1901) 1 MU 20: 1961 All WR (Sup) 4 (1): 
1061 All Cr R 22 (1): 1061 (1) Cr LJ 673: AIR 
1961 Mad 108 (199) (Pr 2). 

-S. 16 (1) and R. 40 (2) of the Rules — 

Keeping chiily-pnste in an Imperfectly liuned 
container in a hotel — If an ofTcncc. 


The question as to whether milk is adulterated 
or not does not at all depend on the quantity of 
water. A sample of milk will be deemed to be 
adulterated it either the milk fats or the non- 
fatlv solids be hs*. than the prescribed mini¬ 
mum. AIR 196! All 590 |KB). Relied on. 1061 
(1) Cr LJ 130 (HP). 


-Ss. 16 (1) and 7 — Considerable delay in 

analysis ol sample of milk — Formalin not 
added to sample — No presumption that re¬ 
quirement of rules was satisfied — Offence of 
dilution of milk not committed. See Prevention 
of Food Adulteration >t 11954). S. 7. 1963 (1) 
Cri LJ 17G: AIR 1965 Ker 49 (DR). 


-Ss. 16 (I) (a) and 24 — Prevention of Food 

Adulteration Rules Appendix B — Rules A.01.01 
and 47 — Aerated water — Use of only 
sugar allowed as sweetening agent — Admixture 
of saccharine — Aerated water must be deemed 
to be adulterated. See Prevention of Food Adul¬ 
teration Rules, Appendix B. ILR (1964) 2 Ker 
044. 

-S. 16 (1) (a) — Kerala Prevention of Food 

Adulteration Rules (1957). Hr. 14. 10 — Period 
of license under Rule 14 -— Calculation of ■— 
Dale specified in license and not date of issue 
of license should be taken as starting point — 
Continuation of trade bevnnd two years from 
specified dale without license is in contraven¬ 
tion of Rule 10. See Kerala Prevention of Fowl 
Adulteration Rules (1937), R. 14. 1962 Ker LT 
575. 

-—S. 16 (1) (n) — Cocoanut oil is food — 
Cocoimut oil found to be adulterated - Vendor 
held guilty. See Prevention of Food Adultera¬ 
tion Act (1954), S. 2 |v). 1904 MPLJ (Notes) 
91. 

—-Ss. 16 (1) (a), 2 (I) (1), 7 (I) and 19 - 
Ohce of S. G. Mark brand sold from sealed tins 
"7 Ghee found to be adulterated — Vendor guilty 
of offence under Section 7 — That the vendoi 
was ignorant about quality of ghee is no defence 
under Section 19. See Prevention of Food Adul. 
ternhon Act (1954), Section 2 (i) ( 1 ). 1964 MPLJ 
(Notes) 81 . 


—-Ss. 10, 7 and 20, Rr. 44 (c) and 40 of Rule* 
oi IUo5 — Adulteration of ghee — Reichert 
value if 22.5 per cent — Analyst's certificate — 
Adulteration oi 13 per rent extraneous fat — 
Proof of adulteration — Food Inspector autho 
nsed to institute prosecutions — General autho- 
. T Complaint filed under Sections 7 and 16 

\v » Rr, r 44 ,c ! nnd 46 or untjcr R * 44 <b) - 
warn of specific sanction for contravention of 

o C K2 » n J£ rms Prosecution not affected. (1905 

fln«. ,L i»» 03 ;Ji? 0 5. Mnd U JCr, i 796: 1000 Crl LJ 

7 0 A tH 1906 Mad 194 < 190 * 197 > B ) ( Prs 

*i u, iu|, 

(«) (I) — Scope — Duller oblnlncd 
from goals milk — Sale of — Offence. 

lhe BU D ,Cr ' V- dcnncd in ^e rules framed under 
me Prevention of Food Adulteration Act, 1954 , 


Rule 49 |2i will applv 1«» anv fo'vl or ingre¬ 
dient of food which is ultimately intended for 
sale whether direct I v as such <*r as part of some 
other food prepared with it. lienee, where chillv- 
pastc i% kept in an imperfect container iuntinned 
container) in a hold. Ihc rule will he attracted ns 
I lie cliillv-pastc is intended for use in the prepara¬ 
tion made in the hotel. (1960) 1 MLJ 86: (I960) 
MLJ (Cr) 63. 

-S. 16 — Ground chillies sold hv accused 

alleged lo be highly adulterated wi'lt wheat bran 
— Reporl of Public Analyst morelv slating that 
sample was highly adul I era let! — Pereenlagc of 
wheat bran not specified — Acquillal of ae. 
(used held proper. See Prevention of Food 
Adulteration Act 1 10.54 1 . S. 7. 1964 (2) Cri LJ 
578: AIR 1964 PunJ 475 (DB). 

-—Ss. 16 (1) (a) and 23 (2) — Punjab Preven¬ 
tion of Food Adulteration Rules 11955), App. B 
Item A 11. O. 1.0. I — Mixed milk of row and 
buffalo — Containing 8.2 per cent, of milk solids 
not f;ii — Mixture is adulterated. See Preven¬ 
tion of Food Adulteration Act (1951 1 , $. 2 fi> 
rn. 1964 (2) Crl U 202: AIR 1964 PunJ 332 

(Dl>|, 


- S. 10 (l) (a) — Adulterated — Vinegar 
round containin'! sulphuric acid — Presence of 
sulphuric and specifically prohibited — Public 
Analyst need nol mention exact quantity of 
sulphuric acid present. .See Prevention of Food 
Adulteration Ad U954I. $. 2 ill ih) lfltP f«l 
Crl LJ 778: AIR 1982 PunJ 524 (DR)!’ 

S. 18 (I) (o| — Application of its mind by 
sanctioning authority to tarts of n case — 
Sanction ,,, prescribed form not showing fads 
Letter issued to the Magistrate simultaneously 
cyu.K «H the facts - Authority held had ap¬ 
plied its mind. See Prevention of Fond Adultni. 
Hon Act (19541, S. 20 (1|. (1963) Raj L\V 43. 

- -S. 10 — Accused running a tcu stall — Milk 

a ? sxssjs * lr R no 50 u - , coo p vic; 

pc" T9 , S r R S aJ 1 Lr« d ,or ,,h K - 5u hdd “« 

ing nc/se 1 !- Iff’, ? ,I,K ? (ht) ,B| ~ Misbrand- 
lo? ?«? « oljcnce — As far ns Section 2 (ix) 
g) is concerned even if mustard oil of o n ,' 
brand is passed off as the mustard oil of 
nno her brand in sealed tins, it will amount 

% PccvciUion of Food Adulter!,- 

IS AIR i«it Trlpora" 18 . 1001 < 2 > * U 

3. Storing the article of food in contravention 
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——S. 16 (1) (a) — Adulterated goods stored 
not lor purposes of saie — No olTence. See Pre¬ 
vention ul Food Adulteration Act (1954), S. 7. 

1962 (1) Cr LJ 121): AIR 1962 All 82 (DB). 

-S. 16 — II the definition in Section 2 (v) 

is read as a whole, it appears that an article 
which is not ordinarily used as food or drink 
is not to be treated as loud. See Prevention ol 
Food Adulteration Act (1954), Section 2 (v). 
1961) All LJ 94. 

-Ss. 16. 7 — "Store" — Meaning of. See Pre¬ 
vention o| Food Adulteration Act (1954), Sec¬ 
tion 7. 1963 (1) Cri LJ 349: AIR 1963 Assam 28. 

(a). 2 (5), 2 (13) and 23 (1) (f) 

Food Adulteration Rules (1955|, 
— Kesari dal — Possession I or 
not lor human consumption or 
— Possession is punishable 
1 1 1 (a». Gov inda Pillai v. 


16, Note 3 
Section 7. 1964 All \YR (HC) 


Storage of tea 
of lood by per- 
of food — No 
lor purposes of 


tt-Ss. 1G (1) 

—Prevention oi 
R. 44-A, Cl. !b| 
purpose ot sale 
use but as 1 odder 
under Section 1G 
Padmanabha Pillai. 11.04 Kcr LT 1023: 1965 Kcr 
LJ 18: ILK (19651 1 Kcr 12: 1965 Mad LJ (Cr) 
23: (1965) 1 Kcr LR 10: 1985 (1) Cr LJ 446: 
AIK 1965 Kcr 123 (125. 127) (Pi A) (Prs 4, 5, 
7, 8. 10. 12. 13. 14) (FB). 

-S. 16 (1) (a) and (d) — 

waste which is not an article 
son who is not manufacturer 
oil one c even ii the storage is . • 

sale. 1961 Mud LJ (Cr) 51: 1960 Kcr LT 743: 
I960 Kcr LJ 921: ILK (196(1) Kcr 1426: 1961 (1) 
Cr LJ 376: AIK 1861 Kcr 84 (86) (PI B) (Pr 
_Ss. 16. 7 — Conviction lor storing adulte¬ 
rated food — Storing must be lor sale. See 
Prevention ol Food Adulteration Act 
lion 7. 1959 Cri LJ 712: AIK 1959 lvcr 19(1 (DB). 

-Ss. 16 (1) (a) (i). 2 (ix) (j), .7 (21 and 

K. 29 ol Rules — Packets exposed in almiran 
in a shop — Not samples — Implication — 
Storage lor saie ol adulterated food — Offence 
— Held, under Section 16 111 (a) even a storage 
i)or sale oi anv articles of lood in contravention 
ol the provisions of the Act is a criminal 
offence. See Prevention ol ,^ od . n ) d ^ a 
Act 119541. S. 2 (ix) 111- 1»M MU (Cr) 6Jo 
(Mad). 

4. Selling 
of 


the 

the 


article 

Act. 


of food in coniravenlion 


dix 


■S. 1G (1) 
B, Para. 


(a) and 
A.01.01 


Rr. 44 (g). 5 and Appen- 

— Sale of aerated water 

sweetened with saccharine - Con llid J cl "^ d 

cribed in Para. A.01.01. is protected b> RuU- 41 
•ind sale ol such water is no offence 19M A 

LJ 1040: 1905 (2) Cr LJ 4ol (2): AIR 196o All 

486 (487) (Prs 7, 8). 

_ Ss . 16. 2 (v). 7 and 2 (xHi) - Sale of Dal 

Kesari for analysis purpose is not an offence 

. . * c..ip Meaning of — Storing of 

under Act — a.ile Mc«un u ii 

n.i Kesari also not an olTenrc. 196o U) 1 r » 

637: AIK 1965 All 231 (232. 233) (Prs 4 lo 8). 

c i6 (1) — Accused found selling food¬ 
stuff coloured with coaltar dye — Acc«“J « 
Silly under Section 7 (1) read with Section 16 
Tl Sec Prevention of food Adulteration Acl 
U954) S. 7 IlT- 1964 All MR (HC) 438. 

_S 16 — Milk sold as mixture of cow and 

buffalo’s milk - Ascertainment of ra jo m 
which two milks were mixed not POSMble 
Sample must satisfy minimum s ' andard 
tor cow’s milk. See Prevention of Food Adultera 


7. 23 — “Adulterated milk” 

of bull a In milk and cow 
ol mixture not known — 
found to contain less than 
ol hon-lattv solids lor cow 


lion Act (1954 
374. 

S—Ss. 16. 2 (i). 

— Sale of mixture 
milk — Proportion 
On analysis sample 
prescribed minimum 
milk — Mixture is adulterated milk within 
meaning of Section 2 (i) (1) — Accused is guilty 
under Section 1G read with Section 7 — Crimi¬ 
nal Appeal No. 1940 of 19G0 (All) and I960 All 
IJ 318; AIR I960 All 504; I960 Cri LJ 1056 (2), 
Overruled. See Prevention of Food Adulteration 
Acl (1954), S. 2 ii . 1961 (2) Cri LJ 737: AIR 

1961 All 590 (FB). 

-Ss. 16 (1), 7 and 2 (ix) — Rules under Act, 

R. 44 ih) — Article of lood — Sale of adul¬ 
terated turmeric powder lor external use — 
Whether olTence under Rule 44 tin is committed 

— Accused held not guiltv. See Prevention of 
Food Adulteration Act (1954), S. 2 (ix) (a) 
AIR 1958 Andh Pra 681. 

[Overruled in AIR 1965 Andh Pra 118.] 

-Ss. 16, 2 (1) (1), 7 — Prevention of Food 

Adulteration Rules (1955). Rules 43 and 44 and 
App. B, Item A.11.05 — Prescribed standard of 
article — Butler lor sale found below standard 
prescribed — Butter is adulterated — Person 
selling such butter comes under penal provision 
of Section 16 read with Section 7 — Rules 43 
and 44 are not applicable. See Prevention of 
Food Adulteration Act (1954), Section 2 (1) (lb 

1962 (1) Cri LJ 532: AIR 1962 Bom 104. 

-Ss. 16 (1) and 7 (1) and Appendix B, 

Clause A.11.03 — Adding water lo butler milk 
and selling product — Whether amounts to an 

olTence, See Prevention of Food Adulteration Act 
(1954), Section 7 (1). (1965) MU (Cr) 294 (Kcr), 
-S. 16 (1) (a) (ii) — Sample taken under Sec¬ 
tion 10 — Transaction is not a sale — Person 
from whom sample has been taken cannot be 
convicted of olTence under Section 16 (1) (a) (ii). 
See Prevention of Food Adulteration Act (1954), 

S. 2 (xiii). 1962 (1) Cr LJ 152 (Kcr). 

[Overruled in AIR 1966 SC 128.] 

-S. 16 (1) (a), 7 (1), 2 (v), 2 (lx) - Article 

containing 95.9 per cent Calcium Carbonate and 
rest sand olTercd Tor sale to public as black 
gram flour — Article olTered is “misbranded 
food' and not food — OlTence — Conviction 
under Section 7 (1) read with Section 16 (11 (a) 
should follow. See Prevention ol Food Adultera¬ 
tion Act (1954), Section 7(1). 1959 Cri LJ 84U: 
AIR 1959 Kcr 217 (DB). 

—_S 16 (1) (a) (Ii) — Vendor selling mixture of 
row’s' and buffalow’s milk - No standard pres¬ 
cribed — Standard how to he calculated. At at 
events a person selling what he indicates ns a 

mixture, without showing the P r '»P ( V r ‘ l0 " 11 nd n 
components, is liable, it the percentage: found on 
analysis is below the one prescribed for the 
thinner or the thinnest of the Iwo or 
ponents. AIR I960 All o04. hcl iquo MFC 
AIR 1961 All 590 and Disseised front. 10h- M 
67: 1962 Ml'LJ (Notes) 161: 1962 Jab LJ HH6. 
1902 (2) Cri U 681 (682) (Pr o). 

_S 16 (1) (a) (ii) — Sale of mixture of cow 

and buffalos milk - Percentage of fat contend 

sh „„,d no, bo ““.f'arKloJTSSSd 

n MM feu Kolesl Mil 

:rS »“ X,«<«. cri u m. 


is 

MPC 
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standing that it is not for human consumption — 
Crux of offence is in sale ol food — "Sale” 
covers not merely sale for human consumption. 
See Prevention of Food Adulteration Act 11954), 
S. 2 (v| (a). 19G5 (1) Cri LJ 309: AIK 19G5 Mad 
98. 

-S. 16 (1) (a) — Sale ol adulterated milk for 

purpose ol analvsis — Whether milk was ordi¬ 
narily intended for sale is not decisive or mate¬ 
rial in deciding guilt of accused and need nut 
he proved. (19G5) Raj LW 328: ILK (1965) 15 
Raj 458. 

5. Sale of article of food on hclialf of another. 


6-Ss. 16. 7, 19 — Sale of adulterated article 

by servant of owner — Servant is liable without 
proof ol mens lea. See Prevention ol Food 
Adulteration Act 11954), S. 7. 1901 (1) Cri LJ 
747: AIR 1961 SC 631. 

-Ss. 16 and ID — Sale of adulterated article 

by servant on behalf of master — Conviction of 
servant — Validity. See Prevention of Food 
Adulteration Act |37 of 19.54 1 . Section 2 (13i. 

ILR (1961) 2 All 93. 

•-S. 1G — Liability under —Person on whoso 

behalf adulterated food is sold can be punished. 
See Prevention of Food Adulteration Act (1954), 
S. 7. 1960 Cr LJ 198: AIR I960 All 117 (DR]. 

fOverruled on another point in AIR I960 All 
546 (FBI.] 

-S. 16 (1) — “Sale 1 ' — Carrier of milk to 

be delivered to hotel keeper — Carrier merely 
an agent having no authority to sell milk — 
Food Inspector obtaining milk front agent — 
Milk found adulterated — Held, there being no 
•.ale, agent could not he convicted. See Proven, 
lion of Food Adulteration Act f 1954 1 . Section 2 
(13). (1965) 2 Andh LT 282: 1905 Mad LJ (Cri) 
882: (1965) 2 Audit \VR 476: 1906 Cri LJ 1122: 
AIR 1966 Andh Pro 302. 


-Ss. 16 (1), 17 and 19 — Scope of — Pro. 

secuiion against one of the partners of n firm 
carrying on groundnut oil business for offence 
under Section 16 (1) read with S. 7 — Plea 
that he was selling oil in the condition in which 
he had bought It and did not know Hint It was 
adulterated — Further plea that oartner cannot 
be charged under Act — Sustainability. 

Hold: Under Section 17 of the Prevention of 
Food Adulteration Ad not only the company 
but aso every person who at the time the 
ofTonrc was committed was in charge of and 
was responsible to the company for 1 he conduct 
of the business of the company, shall be liable 
to prosecution. The plea that he was not aware 
that the oil in question was adulterated cannot 
be entertained in view of the express provisions 
of Section 19 of the Act which specify what 
defences are open and what are not, to a person 
charged with an olTcncc pertaining to the sale 
of adulterated food. The acquittal of the nc-‘ 
cused is had in law and cannot he allowed to 
stand. (1959) 2 Andh WR 479: 1959 Mad U 
(Cr) 858. 

16 (1) (a) — Sale of adulterated nrliclc 

oi food by servant — Liability of master under. 

7 * J* S cc Proven lion of Food Adulteration Act 

in!* 4), S - 7 - 1060 Cpl LJ 1306: AIR 1959 Bora 

497. 


r?- i 1 . 0 — Liability of servant — Servant is 
not liable under the provisions. See Prevention 
Adulteration Act (1954), S. 7. 1960 Cri 
LJ 69: AIR 1960 Kcr 13 (DB). 

Ss. 16 and 2 — Servant selling adulterated 
food on behalf of master — Liability of — The 
servant cannot be found guilty under Sections 7 


and 16. (I960) 2 Kcr LR 161: (1961) MU (Cri) 

100 (Kcr). t , . t ... 

-Ss. 16 (1) and 7 — Sale ol adulterated nulk 

by salesman ol co-operative milk supply *orietv 
— Sale-man cannot he cun\ictcd. 1961 MLJ 
(Cr) ini): 1960 Ivor LT 773. 

- Ss. 16 (1), 17 (1) — Offence l,v Co-opera¬ 
tive Society — Secretary having < nlv supervisory 
duly — Not a person responsible to society — 
Separate conviction ot society and secretary — 
A Co-operative Society and its secretary can he 
separately convicted mr an ullcnce under Sec* 
lion It* (1 1 . See Prevention *4 food Adultera¬ 
tion Act 119541, S. 17 (1 1 - 1958 Cri LJ 527: AIR 
1958 Mad 183. 

-S. 16 (1) (a) — Proven lion of Food Adul¬ 
teration Rules (1955i. Rule 50 — .VcuH'd found 
selling sweets etc., in a shop without licence — 
Trial Court acquitting accused <>n ground that 
he was not owner of shop — Held. Unit ac¬ 
cused was owner of shop and that, even if he 
was not owner, he was slid guilty of offence 
with which he was charged — Servant liable 
without proof of mens rea — Acquittal set aside. 
AIK 1961 SC 631. Rel. on. 1965 (1) Cri LJ 581: 
AIR 1965 Pat 177 (177) (Pr 2). 


-Ss. 16 (1) (a). 7 (v) — (Bihar) Prevention of 

Food Adulteration Rules 11955). R. 50 — Accused 
found setting articles of luod in shop without 
necessary licence — Presumption is shop was of 
accused person unless del cnee was that accused 
was not the owner of shop — In anv case, ac- 
cused is liable lor contravention of S. 7 (Vi road 
with S. 16 ill (at and R. 50. See Prevention °f 
Food Adulteration Act c 1954 1 . S. 7 (v). 1965 (1) 
Cri U 580: AIR 1965 Pat 170, 


-S. 16 (1) (a) — Sale ol adulterated article 

of food — Person selling is liable to he punished 
though he is not owner of article. See Preven¬ 
tion of Food Adulteration Act (1954). S. 7 ill. 
1965 Raj LW 382: 1966 Cri LJ 1057: ILR (1965) 
15 Raj 820: AIR 1966 Raj 203. 


-S. 16 (1) (n) — Sale of adulterated milk 

belonging to another — Person selling is liable 
to he punished. 1965 Raj LW 328: ILR (1965) 
15 Raj 458. 


Ss. 16, 7 — Liability of master and servant 
— There Is no distinction. 

Obiter:— Under Ss. 7 and 16 of the Act. no 
distinction can he drawn between the master, the 
principal, the servant and the commission agent. 

The legislature is concerned to make Ihc act of 
selling an act which is imputable liolh to the 
person with whose hand it is committed and to 
anv other person, it such there he. on whose 
!.|V A,R Cut 295. Foil: 

ilr ;?«mS s a im u “ i 

tK' ,rZ n %°" 

tlon of mens ren. The commission agents mav 
sell Roods on behalf of owners belonging to other 

£n C n,o ?, r h T n i? v cvc ? 1,0 «l» Slate or 

men outside ndm; and .t will be indeed openin'* 

it 'is' held °th!i < t T * Vil ?° > C KUnrd " ( ' gainst, i! 

iiir‘ h .i r mm . ,,s,on ngrnt should be 
" J'f. differently from the owner and should not 

be held absolutely liable, bul liable only on proof 

RoiTm! ^ M0 RnJ L "' 309: ,LK 0MU» 10 


6 ' P sSmIlJ nR “ F °° d Inspcc,0r fron » «aklug a 


. „ —- ~ «|fpiicuoimy — u 

I seller from shop — If prevention. 




806 


PREVENTION OF FOOD ADULTERATION ACT fl954), S. 16, Note 6 


ll a person selling the article leaves the shop 
he prevents the Food Inspector from taking 
sample as authorised by the Act. The fact that 
the Food Inspector could have taken away the 
entire stock under S. 10 (4) would not amount 
to taking ot sample. In cases of prevention overt 
act on the part ot the accused is not necessary. 
AIR 1954 Mad 199, Rel. on; AIK 1957 Puni 
99, Diss. from. ILR (I960) 2 All 755: 1960 All Cr 
It 310: 1960 Ail LJ 649: 1960 All WR (liC) 490; 
1961 (1) Cri LJ 204: AIR 1961 All 103 (104) 
(Prs 7, 8) (DR). 

—— S. 16 (1) (b) — Refusal of vendor to re¬ 
ceive price of sample and notice and lo sign re¬ 
ceipt and labels — Offence. 

The refusal of the vendors to receive the price 
of the sample and the notice and lo sign the re¬ 
ceipt and the labels does not amount lo thcii 
preventing the Inspector from taking a sample 
and hence, the vendors cannot be said to have 
committed the oITence under S. 16 (1) (b) by 
such refusal. 

There is no provision in the Act which auth¬ 
orises a Food Inspector to require the vendor to 
sign the labels put on the bottles in which he 
keeps the three portions of the sample or to sign 
a receipt for the price of the sample paid to him 
therefore, the vendors commit no offence what¬ 
soever by refusing to sign the labels or the receipt 
for the price. 1939 Cri LJ 1382: 1939 All LJ 874: 
1939 All WR (HC) 670: 1960 All Cr R 14: AIR 
1939 All 753 (754) (Pi A) (Pr 2). 

•-Ss. 16 (1) (c), 10 — Powers of Food Ins¬ 

pector — Distinction between power and duty 
— Importance of distinction — Refusal to ac- 
cept price of sample by vendor — Refusal is nol 
punishable. See Prevention of Food Adultera¬ 
tion Act (1954), S. 10. 1939 Cri LJ 1382: AIR 

1939 All 753. 


the Inspector is prevented from taking the 
sample, there is no question of any witnesses 
being taken under S. 10 (7) of the Act. 1958 
Mad WN 221: (1958) MLJ (Cr) 236: 71 Mad L\V 
248: 1958 Cri LJ 915: AIR 1958 Mad 382 (382) 
(Pt A) (Pr 2). 9 

-S. 16 (1) (b) — Refusal lo give sample. 

Retusal lo give the sample even on payment 
is not the same thing as prevention which need 
not have an clement of physical obstruction but 
involves some act which hinders an Inspector 
Irom taking a sample. (1851) 17 QB 127, Disting. 
1957 Cri U 656: AIR 1957 Punj 99 (100) (Pr 1). 

7. Possession by manufacturer of food of an 
adulterant. 

--S. 16 (1) (d) — What is punishable is pos¬ 
session bv manufacturer of food, ol an adulterant 
in circumstances which lead to inference that he 
is keeping it for purposes of adulteration. 1961 
Mad U (Cr) 51: 1960 Kc r LT 743: 1960 Ker U 
021: ILR (1969) Ker 1426: 1961 (1) Cri LJ 37G: 
AIR 1961 Kcr 84 (86) (Pt C) (Prs 9, 10). 

-S. 16 (1) (a) — 'Sale* — Confectioner pro¬ 
fessing to prepare sweets with pure ‘Ghee' —* 
Food Inspector purchasing ghee from his pre¬ 
mises — Prosecution under S. 16 (1) (a) — 
Delivery of ghee to the Inspector held did not 
umount to sale of ghee— Accused could be pro¬ 
secuted for olTcncc under S. 16 (1) (cl) as he had 
adulterated ghee in his possession for preparing 
sweets. 1963 Raj LW 413: ILR (1963) 13 Raj 
820: 19C3 (2) Cri LJ 589 (592) (PI B) (Prs 13. 
14). 

8 . Giving false warranty. 


-Ss. 16 (1) (e), 11 — Scclion 11 docs not 

deal with Food Inspector’s powers — Section 
lays down his duties — Vendor’s refusal to ac¬ 
cept notice given bv Food Inspector and one 
part of sample — Refusal is not punishable under 
S. 16 (1) (c). See Prevention of Food Adultera¬ 
tion Act (1954), S. 11. 1959 Cri LJ 1382: AIR 
1959 All 753. 

-S. 10 (1) (b) and (c) — Running away when 

slopped by a Food Inspector — If an offence. 

Under S. 10 (8) of I he Prevention of Food Ad¬ 
ulteration Act a Food Inspector is authorised to 
exercise the powers of a Police OlTicer. Hence 
when a Food Inspector stopped a person carry¬ 
ing milk and the person places the can down 
and takes to his heels, he is certainly prcvenlmg 
the Food Inspector from discharging his duly and 
is guilty of an offence under S. 10 (1) (b) ol 
the Art. (1904) MLJ (Cr) 061: 1965 (1) Cri LJ 
389 (390) (Pr 2) (Mad). 

-S. 10 (1) (b) — Applicability — Preventing 

an Inspector from taking sample — When an 
oITence — Necessity for witnesses — When arises. 

In order to make out a case that an olTcncc 
under S. 16 (1) (b) of the Prevention of Food 
Adulteration Act lias been committed, it should 
be established that the articles of food, a sample 
of which was sought to be taken by the In spec- 
tor and which was prevented was intended foi 
sale. If the article was in a shop, then there 
would be a presumption that it was intended for 
sale. lint where it was in a house it should 
be proved that it was intended lor 
sale. Only then the prevention of an Inspector 
from taking sample would amount to an ollence 
under S. 10 (1) (b) of the Act. Scclion 10 (7) 
of the Art relating to witnesses being taken, will 
be attracted only when a sample is taken. Where 


-Ss. 16 (1) (g) and 19 (2) — Scope and ap- 

durability — Requirements of warranty. Ever) 
jerson who in respect of an article or sub- 
itancc sold by him in respect of which a warranty 
night be pleaded under the Act gives to the 
mrchaser a false warranty in writing is guilty ol 
lie olTcncc under S. IG (1) (g). A label or cash 
dll cannot be termed as a warranty unless l! 
alls within the proviso to R. 12-A. The word- 
ng in S. 19 (2) (11 shows that the warranty 
oust have been obtained by Hie vendor at Inf 
ime of his purchase of the article in question. 
The undertaking to give a warranty must Have 
aecn one of the terms of the contract ol pur- 
base and it is only then that the warranty ob- 
laincd subsequently can be availed of as a 
iefcncc. Warranty under S. 19 must be in writ¬ 
ing and in the prescribed form. It makes no 
li(Terence whether the form was prescribed bV 
[he rules only in 1906. Therefore an advertise¬ 
ment circular is not a warranty as contemplated 
under the Act and the accused cannot be found 
guillv of the offence of issuing a false wnrraniv. 
[10051 MI.J (Cri) 224: 19G3 Ivcr LT 11.40: 1063 
her LJ 1189. 

9. Evidence and proof. 

i -S. 16 (1) — Conviction for sale of adul¬ 

terated turmeric powder — Conviction based 
report of public analyst - Report disclosing tha^ 
two of three tests performed in 9 ubl £. 1 *“" 
laboratories revealed adulteration and n rrosco 
pic examination showed presence of p0 ' lcn j S ^fTi- 
— Data in report cannot be said to be _ . 
cien. to found conviction - PhosccuI on ™nno| 
also fail on ground that public an.ihst ' 4 
examined as witness. Mangaldas Raghavji Rupa- 
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rcl v. State of Maharashtra, (1963) 2 SCR 894: 
f1965) 2 SCWR 561: (1965) 2 SCA 530: 1966 Crl 
LJ 109: AIR 1966 SC 128 (132) (Pt G) (Pr 11). 

#-Ss. 16 (1) (a) and 19 — Prosecution under 

S. 16 1 1) («a) — Plea of absence of mens rea — 
Burden is on accused to show absence of mens 
rea. AIR 1965 SC 722, Foil.; AIR 1910 All 517. 
Disling. Mangaldns Raghnvji Rupnrel v. State of 
Maharashtra, (1965) 2 SCR 894: (1965) 2 SCWR 
.661: (1963) 2 SCA 530: I960 Crl LJ 106: AIR 
1966 SC 128 (133) (Pt K) (Pr 14). 

-S. 16 — Prevention of Food Adulteration 

Rules (1955), Rr. 5 and 44 (b) — Sale of mixed 
milk of cow and bulTalo — Test of mean stan¬ 
dard for cow and bufTnlo milk — If justified — 
•Opinion of Public Analyst — Value of. 

Held, on facts (i) that the conviction of the 
accused could not be sustained on the basis ol 
fhe report of the Public Analyst since bis opinion 
that the sample was adulterated was based upon 
the mean standard which was his own creation 
and had no statutory support. There are no 
statutory standards of (|ualilv or statutory limits 
-of componental variability for mixed milk of 
cow and buffalo. Courts of law would refuse 
to accord it any sanctity until it has received 
statutory acknowledgment, (ii) That the report 
of the Public Analyst did not slate what was the 
actual percentage ol water in the sample and 
unless that was specified it was not possible for 
the Court to test the accuracy of his opinion since 
standards vary for various reasons. It is the 
Court, not the Public Analyst, who is the ulti¬ 
mate Judge of the question. The report must, 
therefore, be ignored altogether. (1896) 1 OR 

202 and (1894) l QB 478. Ret. on. 1960 All LJ 
818: 1960 Crl LJ 1056 (2): 1960 All VVR (HC) 
323: 1960 All Crl R 214: AIR 1960 All 504 (505) 
(Prs 5, 7). 

[Overruled in AIR 1961 All 590 (FB).] 

*-S. 16 (1) (g) (H), Proviso — Second offence 

Proof of previous conviction — Oral evidence 
•— Admissibility. 

Section 16 prescribes a minimum sentence in 
case of second offence. Two special modes for 
proving previous conviction have been laid down 
tn S. 511, Criminal P. C. Further, a judgment 
of conviction has to be in writing. This is there¬ 
fore, a matter required by law to be reduced to 
fhe form of a document. According to S. 91. 
Evidence Act, such matter can be proved cither 
from the document itself or from secondary evi. 
donee when such secondary evidence is admis¬ 
sible. Where it has not been suggested that the 
original judgment of previous conviction has been 
lost, oral evidence could not be led to prove tho 
previous conviction. The previous conviction 
could perhaps be proved from an admission of 
the accused. 1959 All LJ 402: 1959 Cri LJ 1203: 
ILR (I960) 1 All 13: AIR 1959 All 095 (095, G96) 
<P* A) (Prs 6, 0, 10, 11 ). 

Ss. 16 (1) (a), 7 (I) and 2 (xlll) — Thai (he 
crude was sold as article of food, need no! bo 
proved. 

Where a person sells edible oil to the Food 
inspector for analysis, tills net constitutes a 
sale within the meaning of S. 2 (xiii) of the 
Act. By its very definition, a sale is not any 
the less a sale because it is for analysis; it need 
Pot necessarily be for human consumption or foi 
5X5?? l,se - AIR W5S Andh Pra 681, Overruled. 
(J905) 1 Andh \VR 215: (1905) Mad U (Crl) 251: 

Andh LT 4 52: 1905 (1) Crl LJ 420: AIR 
190* Andh Pra 118 (122) (PI D) (Pr 28 ) (DB). 

;- Ss, 16 (1) and 7 (1) — Sales of adulterated 

food — Prosecution for — Proof of mens rea 


not necessary for conviction. AIR 1961 SC 631* 
Rel. on. 1903 (1) Cri U 109 (111) (PI D) (Pr 


11) Z4n.Hi 


--Ss. 1G. 7, 17 and 2 (1) — Offence under Sec¬ 
tion 10 road with Ss. 7 and 2 fji — Prosecution 
ot managing director of company — Prosecution 
must prove that accused had knowledge that the 
food in question was misbranded. See ^Preven¬ 
tion of Food Adulteration Act (1954), S. 7. 1960 
Cri LJ 1417: AIR 1960 Andh Pra 5S4. 


-Ss. 10, 2 (x) (a). 7 (ii) — Sale of misbrand¬ 
ed food — The prosecution has to prove that 
the article seized was an imitation of, or was a 
substitute for or that it resembled in a manner 
likelv to deceive, another article of food under 
the name of which it was sold — No evidence 
to show that the article was an imitation etc.— 
The report of the analyst which has given only 
the analysis of the contents would not go to 
prove that it was an imitation or a substitute to 
bring the case under S. 7 (ill. (1958) 1 Andb 
WR 528: 1958 Mad LJ (Cri) 455: 1958 Crl U 
1375: AIR 1958 Andh Pra CSl (683) (Pt l>) (Pr 8). 

[Overruled on another point in AIR 1965 
Andh Pra 118.1 


•-S. 16 (1) (a) rend with S. 7 (I) — Prosecu. 

tion under — Intention of seller not relevant — 
Sale of adulterated coconut oil — Intention to 
sell as article of food need not be proved. 66 

Bom LR 440: 1964 Mnh LJ 570: 19G5 (1) Crl LJ 
145: ILR (1964) Bom 707: AIR 1965 Bom 17 (19) 
(Pt B) (Prs 9, 10) (DB). 


-Ss. 1C (1) (a), 7 (1) and 11 (5) (b) — Pre¬ 
vention of Food Adulteration Rules, R. 14 — 
Taking of sample — Compliance wllh rule — 
Necessity — Absence of evidence of such com* 
pliance — Effect. 

In cases under the Prevention of Food Ad¬ 
ulteration Act where penalties are severe the re¬ 
quirements in the matter of taking samples should 
be very carefully observed. Prevention of Food 
Adulteration Rules do not deal in details with 
the manner or procedure of taking samples except 
what is provided in R. 14. 

A sample of til oil taken by the Food Inspector 
having been found not to be in conformity with 
the required standards as laid down in App. B 
to the Act the owner of the oil mill was prosecut- 
cd under Ss. 16 (1) (a) (i) and 7 (i) of the Act 
and the oil seized was ordered to be destroyed. 
The Food Inspector in his evidence staled merely 
that all formalities were observed. 


Held, that ns the Food Inspector did not desc¬ 
ribe how or in what manner he took the sample 
of oil from the tank or the drum it could not 
be said with certainty that the sample was taken 
in dry and clear phials and it could not be said 
with certainty (hat the analysis had been 
correct and could be depended upon. The ac¬ 
cused were entitled to benefit of doubt. 1903 
(2) Crl LJ 448 (450, 451) (Prs 9, 11) (Cal). 

S. 16 (1) (a) — Absence of evidence to con¬ 
nect sample taken with sample analysed and 
found to be adulterated — Prosecution must fail 
(1901) 05 Cal WN 1107: ILR (1901) 2 cT» 8. 

: l Ss - 1 1 1 G and c ° “ Liability of vendor of food 
is absolute — Sale by committee member of co- 
operative society — Nature of liability — Re¬ 
port of the analyst that the seals were found 
intact — Presumption to be drawn — Held, that 
i has o be presumed that the analyst compared 
he seai with specimen seal. lie could not certify 
o that effect without making himself sure that 
™erc was no tampering of any sort in the seal 
(1906) MU (Crl) 401: 1005 Ker LT 402. 
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-S. 16 (1) — Rules under Act, Hr. 28 and 29 

— Tur dal — Adulteration — Certilieale of Pub¬ 
lic analyst stating that dal was found to contain 
Metanil yellow a prohibited coal-tar dye—Certi¬ 
ficate is sulYieient proof of adulteration so as to 
base conviction thereon — Non-mention of 
quantity of dye or tests conducted is not male* 
rial. 

The fact that the certificate does not reveal 
what type of tests were conducted by the analyst 
and it does not specify the quantity of the dvc 
found present in the sample cannot make it in. 
valid. Rule 28 of the Food Adulteration Rules 
insists that coal-tar dyes except those mentioned 
therein should not be used in foodstuffs. Where 
extraneous matter of a type like prohibited 
varieties of coal-tar dye is used, the analyst’s 
report certifying to its presence in the food with- 
out specifying the exact quantity of the adul¬ 
terant is sufficient to support a conviction. As 
the certificate shows that Metanil vcllow a pro¬ 
hibited coal-tar dvc was used, there is no need 
for the Court to insist that the report should 
contain the technical processes bv which the pre¬ 
sence of the dye was identified. The accused 
could not have escaped liability even if the certi- 
(icatc did not name the type of coal-tar dye used. 
Rule 20 lavs down that even the permitted varie- 
ties of coal-tar dves cannot be used in foodstuffs 
except those enumerated therein .and dal is 
not to be found among the items mentioned. 1963 
(1) Cri LJ 123 (Ker) and 1962 Her LT 865 and 
AIR 1962 Puni 419 and 1962 (2) Cri LJ 579 
(Puni), Disk; AIR 1962 Puni 524. Rel. on. ILR 
(1963) 2 Ker 192: 1963 Her LT 698: 1963 Ker U 
921: 1964 (1) Cri LJ 403: 1964 Mad U (Cri) 
259: AIR 1964 Ker 107 (108, 109) (Prs 3, 4, 5, 
6, 7) (DB). 

-S. 16 — Prevention of Food Adulteration 

Rules (1955). Rule 20 and Rule 22 (b| — Sale of 
adulterated milk — Charge based on Public 
Analyst’s report — Public Analyst’s report not 
conforming to essential statutory requirements 

— Acquittal upheld — Effect of delay in lauch- 
in*» prosecution — Dulv of Public Analyst. 1965 
Jab LJ 63: 1965 (2) Cri LJ 220: AIR 1965 Madh 
Pra 180 (181 to 183) (Prs 5 to 9. 11) (DB). 

-S. 16 (1) — Prevention of Food Adultera¬ 
tion Rules (1955), R. 16 — Seizure of groundnut 
oil — Sample properly packed and sealed — 
Delay in analysis though not sample exposed 
to atmosphere — Deleetion of excess fatly con¬ 
tents —Held, such excess could not be attributed 
to lapse of lime. 

The sample of groundnut oil seized by the 
Food Inspector was sent to the analyst 5 
days after it was seized. But the Public Analyst 
conducted the analysis onlv after a fortnight. 
However, the Analyst conducted the test imme¬ 
diately after the bottle containing the sample 
oil was opened and there was practically no ex¬ 
posure of the oil in the bottle lo the atmosphere 
before it was tested. The analyst found that the 
free fatty acid in the oil was 6.9 per cent., the 
prescribed maximum percentage being only 3 
per cei'.t. The accused contended that the excess 
fatty content should be attributed to the lapse 

of time. ... , • 

Held, that edible oil could in certain 
circumstances exist without there being a 
natural increase in ils free fatty acid content. 
Rule 16 of the Food Adulteration Rules. 19o5 
provided sufficient safeguard lo prevent decom¬ 
position of the oil by natural causes. It would 
however be always open to an accused, in any 
particular case, lo show* thal the packing was 
inadequate, or that it was so defective that it 
could not have prevented air and light affecting 


the sample oil contained in the bottle. 1964 Mad 
LJ (Cr) 675: (1964) 2 Mad U 539: 1964 Mad 
WN 506: 1965 (1) Cri LJ 454: ILR (1964 ) 2 

Mad 860: AIR 1965 Mad 168 (169, 170) (Prs 2, 
4) (DB). 

Ss. 16 (1) (a) (i) and Rule 29 of the Rules 


— Packets exposed in almirah in shop — Not 
samples — Implication — Storage for sale of 
adulterated food — Offence. 

Where the offending packets of tea were not 
labelled as samples, and there was no other 
documentary evidence to show that they were 
not part of the tea received in the shop for sale 
to the public and if these packets were kept 
exposed among other packets lor sale in the 
shop in the glass almirah the implication is 
that these packets arc also for sale. Under Sec- 
lion 16 U) (a) of the Act even a storage for sale 
of any articles of food in contravention of the 
proviso of the Act is a criminal offence. (1964) 
MLJ (Cr) 695: (1965) 1 Mad LJ 58. 

-S. 16 — Prosecution for adulteration of milk 

— Long delay in analysing the milk and failure 
of prosecution to prove that delay has nol 
caused any change In the sample analysed — 
Con%iction of accused cannot be upheld. 1964 
MU (Cr) 592: (1964) 2 MU 428: 1964 (2) Cr U 
97 (97, 98) (Prs 6. 7). 

-S. 16 (1) — Conviction — Validity — Belat¬ 
ed chemical analysis of sample of gingelly oil — 
Excess percentage of oleic acid found — Excess 
not appreciable — Burden t<> prove that delay 
bad no relation to incriminating excess is upon 
prosecution — Accused entitled to benefit of 
doubt. 1961 Mad WN 712: 1962 All Cr R 74: 
1962 All WR (Sup) 29: 1962 (2) Cr LJ 380: AIR 
1962 Mad 342 (343) (Pr 4). 

[Overruled in AIR 1965 Mad 168.1 

-Ss. 16, 10 — Prosecution — Proof— Where 

an accused is charged for selling adulterated 
milk, the first essential requisite to be esta¬ 
blished is that the milk from which the Inspec¬ 
tor gels a small quantity from the vendor as 
samples is intended for sale. See Prevention of 
Food Adulteration Acl (1954), S. 10. 19o9 Cri LJ 
907: All! 1959 Mad 333. 

_S. 16 — Prevention of Food Adulteration 

Hides (19351. Hr. 7 and 18 — Rules are manda¬ 
tory — Report of Public Analyst — iNon-com- 
pliancc with Rules — Evidentiary value — Pre¬ 
sumption of ofiiclal act. . , _ . 

Rules 7 and 18 of the Prevention of Food 
Adulteration Rules arc mandatory and hence the 
non-compliance with them affects the evidentiary 
value of the report of the Public Analyst and me 
conviction solelv based upon it cannot be sus¬ 
tained. 1957 All LJ 89. Dissented; AIR 1964 Gut 
136, Followed. The burden of proving me 
cuill of the accused is on the prosecution 
and if the report or the certificate is to he used 
as evidence without calling the Public Analyst 
or tlic Director of the Central Food Laboratory 
for evidence as the law now permits, then it 
imperative that all the rules prescribing the pro¬ 
cedure commencing from the stage ot purchasing 
the sample of food leading upto its analysis arc 
strictly observed. To argue that the accused has 
cot the liberty- of getting his sample analysed g 
counteract the effect of the report of the Pubhc 
Analyst is to require the accused in c\er> ca 

to prove his innocence. . . p h . ic 

Thc mere fact that the Report of he Pubic 
Analyst contained a statement that thet sample 
sent for analysis had been properly .scaled and 
fastened, and that he found the seal intact ana 
unbroken is not sufficient. The presumption 
ZjTo the regularity of procedure foUowedl 
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SO & 


bv the Public Analvst mav be raided when (here 
\s proof that the Food Inspector had diM'iiargcd 
his Inactions according to Hie ruk-v To raise :» 
prcsiunption b"lh in favour oJ tin* Food Inspec¬ 
tor and the Public Analyst is to render the Rules 
superfluous and meaningless. Mary La/.rado v. 
Slate of .M vs ore. (1965 ) 2 Mys LJ 107: (1965) 5 
Law Rep 257: (1000) .Mad LJ (Cr) 18: 1000 Cr 
LJ 1036: AIR I960 Mys 244 (247, 248) (Prs 8. 9, 
12. 13). 

-S. 16 (1) — Charge against Cn.operative 

milk society — Burden ol proof • - The liability 
of its officers is an absolute liability as seen 
from Section I” 1 1 >. It is unnecessary lor the 
prosecution t<> prove that the officers knew that 
the milk offered for sale was adulterated. See 
Prcvcnlion o| Food Adulteration Art (19341. Sec¬ 
tion 17 (1). I960 Cr LJ 494: AIR I960 Mvs 80 
(DB). 

-S. 16 — Prevention of Food Adulteralinn 

Rules (19531. R. 18 — Offence under S. US, Pre¬ 
vention of Fond Adulteration Act -- Trial Court 
finding that the samples ol alleged adulterated 
ghee were taken Ironi stock open for sale in 
accused’s shop and one of the samples was also 
sent to Public Analyst under special seals given hv 
Food Inspector hut acquitting accused as there 
was no evidence regarding compliance with 
Rule 18 of the rules made under Act — Held, 
that there was lacuna in prosecution evidence 
and that il was a fit case In remand for rehear¬ 
ing on evidence on record and such other evi¬ 
dence as mav he produced hv parties according 
to law. on question of compliance wilh R. 18 — 
Object of Rule 18 is to ensure accuracy of seal 
on sample sent to Public Analvst. (1965) 7 OJD 
212: 31 Cut LT 1098: ILR (I960) Cut 77: 1966 
Cr U 1041: AIR 1966 Orissa 188 (189) (Prs 4, 
6 ). 

-S. 16 — Duly of authorities to avoid delay 

In trial of offences under the Ael and oxanilnn- 
lion ol samples by Analyst stressed. 

Offences under the Prevention of Food Adul¬ 
teration Act must be tried within a reasonable 
time and the Analvst must also examine the 
samples with due promptitude; delays and lapses 
in this respect arc likely to adversely affect the 
prosecution case. 1965 (2) Cr LJ 571 (574) 

(Pt D) (P r 14) (Pun.ll (OB). 

" W — Prevention of Fond Adulteration 
Rules (1955) — Appendix B, A.05.10 — Ground 
chillies sold hv accused alleged to he highly 
adulterated with wheat bran — Report of Pub¬ 
lic Analyst merely slating that sample was highly 
adulterated — Percentage of wheat bran not 
specified — Acquittal of accused held proper. 
Sec Prevention of Food Adulteration Act 11954), 

?• 7 1004 < 2 1 Crl LJ 578: AIR 1904 Punj 475 

(DB), 

-S. 10 (1) (n) — Report of Public Analyst — 
Failure to mention in report what quantity of 
foreign substance is present in sample of article 
sent for analysis •— Conviction cannot he based 
on such report. AIR 1957 Punj 56; AIR 1956 All 
;;2i- AIR 1958 All 3-*; AIR 1944 Bom 321, Rel. on. 
»961) 63 Punj LR 37. 

~~S. 16 — Report of Public Analyst— Sample 
slated to he not of standard purity— Details no! 
given — Amounts to mere formal defect. See 
Prevention of Food Adulteration Act (1954), Sec¬ 
tion 13. 1961 Raj LW 111. 

*" 16 (1) (a) — Sale of adulterated milk for 

purpose of analysis — Oucstion whether milk 
was ordinarily intended for sale is not decisive 
°r material in deciding guilt of accused and need 


not he proved. AIK 1964 Mad 490 and AIR 19«'5 
All 39. Rel. on; AIR 1959 Med 333 . E\pl. 1965 
Raj LW 328: ILR (1965) 15 Raj 458. 

10. Conviction and sentence. 

-S. 16 (I) (li) — Circumstances to be consi¬ 
dered in gi\ing lesser sentence. 

there was n lacuna 
An.ilvst innmiic h .•< 
columns index and 
had not been mentioned end 
Jalebi H*nt to the 

Public Analyst was less 


one prescribed in 

19G5 All Cr R* 
Cr LJ 3: AIR 1966 


Held, that the fad that 
in the report ol the Public 
it was not lull in that the 
the common name 
the lad that the quantity ol 

........ », .is less I ban 16 ounces, even 

(hough il did n«d affect the result m the analysis, 
hv the Public An.dvsl. were circumstances that 
would he taken into consideration in awarding v 
lesser sentence other than the 
the proviso to S. 16 (li iii». 

113: 1965 All LJ 348: 1966 
All 32 (33) (Pt C) (Pr 3). 

-S. 16 — Sentence. 

Adulteration of articles of food bv persons 
selling them is n serious matter which may 
endanger the lives of innocent citizens who. far 
Irom doing anv wrong to the seller, enable the- 
seller of food to make a profit. The de-ire to 
make a profit at the expense of the health of 
other citizens, who purchase articles of iood f<»r 
consumption in all good failh mud be checked' 
hv awarding adequate sentences whenever that 
desire takes the lorm of selling adulterated arti¬ 
cles of food. 1964 All \VR (HC) 13: 1964 All LT 
169: 1964 Alt Cr R 54: 1965 (1) Cr LJ 3: AIR- 
1965 Ait 39 (4(1) (Pt B) (Pr 7). 

-Ss. 16 (1) (a). 7 (i) — Sentence. 

Offences under the Ad are serious ones calling’ 
for deterrent punishment, and in most of the- 
cases, imprisonment would he a suitable sell- 
lonce. However, in the present ease, as the- 
offence was committed more than two ami ;>• 
hall years ago and the accused was a first often- 
dor. he was sentenced to pay a line of Rs. 500- 
(Rupees five hundredi and in default, to under- 
go rigorous imprisonment for three months 
(1065) 1 Andh WR 215: (1965) Mad LJ (Crip 
251: (1965) 2 Andh LT 452: 1965 (1) Cri LJ 420 : 
(DB) 1065 AntRl Pra 118 (122) (Pt c, (Pr 32) 

i?* ^ ^ho — Lenient sentence* 

— Hensons for — Duty of Court to give. 

Realty adequate reasons should | )C given for 
giving sub-minimum sentences under Section id- 
II) (ui proviso. The mere possihililv that the 
offender mav have got the milk from another, 
and sold ,t without knowing that il was mini. 

IIil\ V ¥ 1 r inen £ IWt . ; ld r qualc r °» s °0. 1959- 

J 4I«» 1960 ^ U 487j MPLJ 290? 

AIR I960 Madh Prn 125 (126) (Pf A) (Prs 1, 2). 

S. 10 — No evidence of addition <>f P re. 

Ivhon"il l ° ,hC i S5UU|>,e milk - N« evidence 
when the sample was analysed — Report of 

analyst received nine weeks alter the taking of 

he sample — It cannot be said that the milk 

had not undergone a change in quality and 

n r 77 N ° 7 ino,usi,m Cim based on the 
result of the analysis on the assumption that 

the sample as sent was analysed bv the analyst 

Sec Prevenlion of Food Adulteration Act ( 1054 ) 

2 ( Mm* ( 1965 > 2 MLJ 323: 1966 c* I j 
1023: AIR 1006 Mad 325 (DB). 

<\L f T of Food Adulteration 

Rules (1061), A-li-Oo — Butter sold founds' 
adulterated — Acquittal of accused held Justllied. 
ns analysis was done six months after sample! 
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*.\erc token. 1964 Mad LJ (Cr) G44: (1964 ) 2 

Mad LJ 4 • 6. 

S. 16 ( 1 ) — Sentence for conviction under 
— Accused first olTender — Appeal against ac¬ 
quittal preferred mainlv to correct wrong view 
oi law taken bv Magistrate — Admonition under 
Section 3. Madras Probation of OlTenders Act 
held sufficient. (1963) 1 Mad LJ 55: 1963 Mad 
LJ (Cri) 115: 76 Mad I.W 210: 1963 (1) Cri LJ 
<)SS (690) (Pt C) (Pr 10). 

-Ss. 10 (I) (ii). Proviso, (iii) — Enhanced 

sentence — OfTenee established to be second 
offence — Court must impose minimum penalty 
provided by S. 16 (1) (ii) — Accused giving up 
profession of selling milk is immaterial but may 
be treated as special reason for purpose of Pro¬ 
viso to S. 16 ( 1 ) (ii) — Tendency to take lenient 
view deprecated. 

Where the prosecution urges that the accused, 
who is being prosecuted for the offence of selling 
adulterated milk, be awarded an enhanced sen- 
fence under Section 16 (1} (ii) on the ground 
that it is a third offence committed by the ac¬ 
cused but there is no evidence on the record 
about the prior second offence and the existence 
of such offence has also not been put to the 
accused, the offence in respect of which the ac¬ 
cused is tried cannot be held to be third offence. 
Where, however, the offence in respect of which 
Ihe accused is tried is clearlv established to be 
a second offence, the Court is bound to impose 
at least the minimum penalty prescribed by S. 16 
(1) (ii). The fact that the accused has stated 
that he has since given up the profession of 
selling milk is no legal ground for taking out 
the case out of the provision. That circumstance 
may, however be treated as a special and 
adequate reason for taking the case out of the 
proviso to Section 16 (1) (ii). 1959 All LJ 624, 
Disting. 

For the purpose of deciding the question of 
previous convictions, the date of the convictions 
is immaterial for the law envisages offence and 
not conviction. (1964) 66 Pun LR 170. 

-S. 16 — Offences under, call for deterrent 

sentences. 65 Pun LR 1083: 1964 (1) Cri LJ 606 
(607) (Pt D) (Pr 6). 

- S. 16 — "Adulterated” — Sample of milk 

not conforming to requirements of prescribed 
Standard — Milk Is adulterated — Even if It con¬ 
tains buttermilk fat contents — The fact may 
he considered while awarding sentence. 1965 Raj 
L\V 178: 1965 (2) Cr LJ 243: ILR (1965) 15 Raj 
428: AIR 1965 Raj 152 (155) (PI B) (Pr 17) (DB). 

-S. 16 (ii) — Adulteration of milk — Sen¬ 
tence of rigorous imprisonment for 3 months 
and fine of Rs. 1.500 held not excessive. 1963 
Raj LW 434: 1963 (2) Cr LJ 527: ILR (1963) 13 
Raj 996: AIR 1963 Raj 233 (234) (Pt F) (Pr 11). 

-S. 16 (1) (a) — Defence — Plea by accused 

that it was not possible for him to do any 
chemical examination and that everybody else 
was dealing in adulterated goods — Not a valid 
extenuation of the conduct. 1963 Raj LW 43: 
ILR (1963) 13 Raj 247. 

-S. 16 — Purpose of sentence under — 

Leniency not justified. 1961 Raj LW 111. 

11. Conviction and sentence for subsequent 
offence of similar nature. 

-S. 1G (1) — 'Second offence' — Meaning 

of — Second offence contemplated is not only 
•offence of the same kind as another' for which 


accused was convicted and punished on the 
earlier occasion but it also includes any con- 
travention oi the Act committed on the second 
occasion — Accused convicted under Act on 
earlier occasion for keeping foodstuff intended 
for sale in a container not covered as required 
bv Rule 49 (3) — Conviction of accused again 
for selling foodstuffs coloured with prohibited 
dve under Rule 28 is for a 'second offence' with- 
in the meaning of Section 16 ( 1 ) rendering ac- 
eused liable for enhanced punishment. AIR 1959 
All 095 and AIR I960 All 629 and (1889) 22 
QBD 345, Rel. on. Jagdish Prasad v. State of 
U. P., 1965 Cur LJ 793: 19C5 All LJ 933: (1965) 
All W'R (HC) 674: (1965) 2 SCW R 692: (1965) 
All Cr R 468: 67 Pun LR 1231: 19G6 Cr LJ 194: 
AIR 1966 SC 290 (292) (Pr 10). 

-S. 16 — Accused, previous convict — Sen¬ 
tence not reduced in revision. 1964 All Cri R 
172: 1964 All W'R (HC) 246. 

-S. 16 (1) — Applicability — Second offence 

— Meaning of. 

Clause (ii) of Section 16 ( 1 ) applies for a 
second offence, i.e., for repealing an offence. 
For the applicability of Cl. (ii) the previous 
offence must be one punishable under S. 16. If 
it was punishable under another law, even if 
the act was of a similar nature, the subsequent 
offence cannot be said to be a repetition of it. 
What is to be considered is the offence, not the 
act constituting it, the offence must he repeated 
and not the act. If an act was done when it was 
not punishable under Section 16 because it was 
not in force then and is repeated after the en¬ 
forcement of the Act which punishes it. it is not 
a repetition of an offence and the offence can¬ 
not be said to be a second offence. Clause (ii) 
would not he applicable unless Cl. (i) had been 
applied once, i.e., there had been a previous 
conviction under this verv Act. 1930 All LJ 473: 
I960 All WR (HC) 339: 1960 All Cr R 217: 1960 
Cr U 1298: AIR 1960 All 629 (631) (Prs 6, 8, 9, 
10 ). 


-S. 16 (1) (g) (Ii), Proviso — Second offence 

— Must be under the same Act. 1959 AH LJ 
462: 1959 Cri LJ 1263: ILR (I960) 1 All 13: AIR 
1959 All 695 (696) (Pt B) (Pr 12) (DB). 

-S. 16 (1) (a) (Ii) — Subsequent offence — 

If should have been committed after conviction 
for previous offence. 1959 All W R (HC) 622: 
1959 All Cr R 523: 1959 AH U 751. 

-S. 16 (1) (a) (II) — Conviction for second 

offence — Sentence. 

For a conviction under Section 16 (1) (a) (ii) 
for an offence under the Act, which is a second 
offence, the Magistrate must pass a sentence ot 
imprisonment and fine both. Sentence of im¬ 
prisonment onlv is illegal. 1959 All WR (HC) 
622: 1959 All Cri R 523: 1959 All LJ 751. 

-S. 16 (1) (a) — Previous convict — Sen- 


cnce. 

Awarding a previous convict a sentence less than 
he prescribed one for the reason that the accused 
vas a poor man is not a judicial exercise ol dis- 
retion. W’lien the legislature decided to lay down 
i minimum punishment to be awarded to a pre- 
•ious convict, that punishment must ke awar( J<* 
\ccpt in exceptional circumstances. Where me 
ample was found to be adulterated to a nomina 
•xtent or the adulteration was not an intentional 

„-l on the part of the accused, a lesser sentence 

•ould be awarded. 1959 All Wit (HC) 482. 19 
HI Cri R 400: 1939 AH LJ 624. 

-S. 10 (1) (g) (H) — Punishment — . Se n n, f nc 0 e { 

it 3 months' rigorous imprisonment and line 
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Rs. 500 — Stale not applying lor enhancement 
— Sentence not interfered wilh in appeal. (101*0) 
1 Gul LR 119: (I960) l Gnj HCR 102: 1060 Cri 
*LJ 1582: AIR I960 Guj 34 (36) (Ft D) (Pr 6) 
<DB). 

--S. 16 (1) (ii)i Proviso — Scope — Second 

oUeiicc — Merc >enlen«e ol fine of Rs. HU 
is illegal. I960 Ker LJ 384: (19601 1 Kcr LR 
S08: 1960 Kcr LT 538: I960 Mad L.I (Cr) 397: 
1961 (1) Cri LJ 663 (663) (Pr 1) (Kcr). 

--Ss. 16 (1) (ii). Proviso (hi) and 7 — Enhanc¬ 
ed sentence — OlVence otallishcd to he second 
offence — Court must impose minimum penalty 
provided by S. 16 ih mi — Accused giving up 
profession of selling mill; is immaterial hut may 
Ee treated as special reason for purpose of Pro 
vise to S. 16 (1) (ii> — Tendency to lake lenient 
view deprecated. (1964) 60 Punj LR 170. 

-S. 16 (1) (g) (ii) — Second offence under the 

Act — Delay in disposal of case — Good ground 
lor awarding minimum sentence. 

Though under S. 16 ill Igi (ii) proviso iho 
minimum sentence prex rihed 1 or a .second offence 
is imprisonment fur one Year and a fine of 
Rs. 2.000. however in view oi the lad that the 
■offence had to he retried and there had been 
considerable delay in the disposal of the case, it 
Mas held that ends ot justice would he met hv 
awarding a lesser punishment than that provided 
for and hence the accused was sentenced to 
simple imprisonment for -.ix months and a line 
of Rs. 1.000. 64 Punj LR 949: 1963 (1) Cri EJ 
475: 1962 Cur LJ 487: AIR 1963 Punj 175 (178) 
(Pt D) (Pr 9) (DB). 

*-S* 16 (1) (a) (ii)—Fat found in milk 2 per 

cent — Extent of adulteration held 95 per cent. 
*7 Prosecution under — Sentence — Accused con- 
victed once before of similar offence — Milli¬ 
nium sentence imposed — No special reason to 
reduce sentence — Sentence maintained. (1963) 
65 Pun LR 939. 

S* W (I) (g) (H) — Accused having six pre¬ 
vious convictions treated as having only one pre¬ 
vious conviction and sentenced accordingly — 
Special and adequate reasons. 


The accused at the time of his conviction under 
the Act in the case had six previous convictions 
4or offences under the Act between 1957 and I960. 
He Was, however, treated as if this was only his 
second conviction simply on account of the fad 
Hint apparently on his second, third, fourth, (ifHi 
and sixth convictions for sonic reason or 
other it had not been brought to the notice of the 
Courts dealing with the cases that he had anv pre¬ 
vious convictions and. therefore, on each of these 
convictions he was dealt with as a first offender. 
4Ie was sentenced under $. 16 ( 1 ) (g) (ii) lo 
<>nc year's rigorous imprisonment aiul a fine of 
2 . 000 . 

Held, that it was difficult to make out anv case 
for reducing the sentence which could he cover- 
p | ,v Ihc words 'special and adequate reasons 
t« the contrary to he mentioned in the judgment 
<J} the Court' in S. 16 (I) fg). ILR (1962) 1 
Punj 723: 1963 fl) Cri LJ 708. 


10 (1) (H) — Second offence — Second 
offence means offence commit led after offendei 
has been convicted for first offence. AIR 1965 
Rni 152, Foil. 1906 Raj LW 382: ILR (1905) In 
HaJ 820: 1900 Cri LJ 1057: AIR I960 Raj 203 
(207) (P| E ) (Pr D). 

S. 16 (1) (il) nnd (ill) — "Second offence" 
third and subsequent offence" — MVnniog 

The principle underlying S. 16 of awarding 
6npnnced punishment is that if the offender does 
hot reform himself even after his conviction, he 


is exposed to the enhanced penalties under the 
law. In interpreting, the law which provides the 
enhanced penally the legal meaning ol the phra¬ 
ses used therein should prevail over the gramma* 
heal construction thereof. The phrase “the se¬ 
cond offence” in S. 16 should be construed as that 
iHfcnce which ha* been committed alter the of. 
fender had been convicted lor the first offence, 
and similar meaning should be given lo "Hie third 
and subsequent offences." 1959 All L.I 751, Dis¬ 
sented I rein; AIR I960 All 629. Disting.; 11911^ 
2 KB 1. IM. on. 1965 Raj LW 178: 1965 (2) Cri 
LJ 246: ILR (1965) 15 Raj 428: AIR 1965 Raj 152 
(155) (PI A) (Prs 12. 15) (DB). 


12. Practlee and procedure. 


•-S. 16 — Complaint hv — Food Inspector 

under S. 7/16 — Medical Officer endorsing on 
complaint lor purposes of S. 2U — Medical Offi¬ 
cer js not a complainant to lilc appeal against 
order oi acquittal. Sec Criminal P. C. 11898), 
S. 417 (31. 1964 (2) Cri LJ 502: AIR 1964 AU 

497. 


•-S. 16 — Revision against conviction under 

S. 7 of Prevention of Food Adulteration Act (1954) 
— Ground that complainant was absent on some 
days of trial though ids presence was not dis¬ 
pensed wilh — No prejudice to accused — Trial 
held not vitiated. Sec Criminal P. C. (1898), Sec¬ 
tion 217. 19C4 All \VR (HC) 352. 


•-S. 16 (1) (ii) — Offence under being puni¬ 

shable with imprisonment which extends to two 
years must be tried as a warrant case — Trial 
as summons case — Irregularity is curable under 
S. 537. Criminal P. C. when accused is not pre¬ 
judiced hv adoption of such wrong procedure — 
Criminal P. C. (1898), S. 4 (1) (vi and (w) and 
S. 537. Prom Das v. State, 1961 All LJ 483: 
1961 All \YR (HC) 405: 1961 All Cri R 228: 1961 
(2) Cri LJ 737: ILR (1961) 2 All 229: AIR 1901 
Ail 590 (594) (PI C) (Pr 8) (FB). 


-Ss. 16 (1), 17, 7 (i) and 10 (7) — Offence 

under S. 16 (11 read wilh S. 7 tl) — Failure to 
call two persons lo be present at the time of 
seizure — Effect — Servant of a company if 
liable without proof of mens rea. 

Held, that the act of the Food Inspector in 
gelling onlv one mediator and failing to get two 
mediators does not mean that the sale and seizure 
cannot be acted upon for the purpose of find¬ 
ing the accused guilty. The servant is liable to 
be punished without proof of guilty knowledge. 
See Prevention of Food Adulteration Act (1954), 
S. 7 (1). 1905 Mad LJ (Cri) 815: (19G5) 2 An 

MR 359: I960 Cri LJ 393: AIB 1960 Andh Pr« 

-S. 10 — Procedure — Joint trial — Thrco 

cases tried together — Evidence same — Pro. 
sedition consenting — One judgment — Pro¬ 
priety and legality — Since three offences of 
Ihc same nature committed in the course of 12 
months might he charged and tried together in 
view of the provisions of the Code of Criminal 
Procedure, the procedure adopted hv the Magis¬ 
trate was proper. Sec Criminal Procedure Code 
(1898,, Section 367. 1958 Cri LJ 169 (2)(CaJ). 

- SS ; i0 . I? 1, I * nd , 10 (7) — Witnesses not 

present nl the time of seizure of snmplc ns re- 

ciiiirod under S 10 (7) - Defect is onlv an 
irregularity — Trial nnd conviction of accused 
is not vitiated in the absence of prejudice to ar 
rosed. 1004 Ker LT 108: 1065 Had IJ fGrh Ufa 
ILK (1004] 1 Ker 580: 1064 (2) Cri LJ 417 m 
AIR 1064 Ker 281 (262) (Pt 4, 6 ) 
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•-S. 16 (1) — Sale of adulterated food bv ser¬ 

vant of society is sale by society — Liability of 
society not alTected by S. 17 — Questions of in¬ 
tention, mens rea and knowledge do not arise. 
See Prevention of Food Adulteration Act (19541, 
S. 7. 1962 Her LT 667. 

--S. 16 (1) (b) — Sale of article of food foi 

purpose of analysis comes within ambit of Sec¬ 
tion 2 (xiii). See Prevention of Food Adultera¬ 
tion Act (1954), S. 2 (xiii). 1962 Kcr LT 206. 

-S. 16 (1) (a) (ii) — Charge under should not 

be mentioned in original charge under sub s. (1) 
(a) — Sub-section (!) (a) (ii) refers to second 
olTencc of type contemplated bv sub-s. ( 1 ) (a) — 
Proper procedure is that the charge of previous 
conviction should be framed after accused is found 
guilty and convicted of the main offence charged 
against him. ILR 1961-1 Her 6.39: 1961 Kcr LT 
415: (1961} 1 Ker LR 579: 1961 MU (Cri) 528: 
1962 (1) Cri LJ 647 (649) (Pt B) (Pr 7). 


correction — Sufficient materials in existence to 
show that correction made by prosecution counsel' 
was prinia facie based on mistaken impression — 
Conviction and sentence under sub-section (1) (i) 
♦»ct aside and case remanded for trial of accused 
under sub-section (1) (ii). (1963) 5 Orissa JD 27* 

*-S. 16 — Three different charges under Pre¬ 

vention of Food Adulteration Act — Acquittal 
in two cases — No bar to conviction under third 
charge. See Criminal P. C. (1898), S. 40.3. 1964 
BLJK 900. 

-S. 16 (1) (g) (ii) — Second offence under the 

Act — Delay in disposal of case. Held, that ends 
of justice would be met by awarding a lesser 
punishment than that provided for and hence 
the accused was sentenced to simple imprison¬ 
ment for six months and a fine of Its. 1000. 64 
Pun LR 949: 1962 Cur LJ 487: 196.3 (1) Cri LJ 
475: AIR 1963 PunJ 175 (178) (Pi D) (Pr 9> 
(DB). 


-S. 16 (1) (g) (ii) — Charge for offence of 

selling adulterated oil clubbed with charge for 
enhanced punishment under S. 16 (I) (g) (ii) 

— Defect in charge prejudicing accused — N° 
Interference in appeal with acquittal of accused. 
1960 Ker LT 515: 1960 Ker LJ 753: 1960 Mad LJ 
(Cri) 595: 1960 Cri LJ 1467: AIR 1960 Kcr 350 
(358) (PI I)) (Pr 5) (DR). 

-S. 16 (1) (it) — Second offence — Trial — 

Procedure — Warrant case — Criminal P. C. 
(1898), Ss. 251, 255-A. 

For the accusation of a second offence undci 
S. 16 (1) (g) (ii) the section provides for the 
enhanced penalty of imprisonment which ma> 
extend to two years. The case is. thcrelore. a 
warrant case. When the particulars of the lirsl 
olTencc are furnished in the complaint the .Magis¬ 
trate should try the case under the provisions of 
Chapter XXI of the Criminal P. C. and the pro- 
per stage for charging the accused, with the 
previous conviction and of recording evidence, if 
necessary in respect of that charge would bo the 
stage mentioned in S. 255-A. I rial of the case 
under Chapter XX of the Code, convicting the 
accused on his own admission ol guilt, and ignor¬ 
ing the prior conviction on the ground that no 
evidence of that conviction was adduced before 
him whereas in reality he gave the prosecution 
no opportunity of adducing such evidence is 
irregular, if not stringent. 19.>9 Kcr LR 9/2 19.i9 
Kcr LT 140: 1959 Cri LJ 1331): (19o9) MLJ (Cri) 
671: AIR 1959 Kcr 371 (.372) (Pr 1). 

__S. 16 (1) (n) — Storing of goods in shop — 

— Presumption of sale — Burden of proof — 
Purchase of samples for cash — Held amounted 
to sale See Prevention of Food Adulteration 
Act (1954), S. 2 (xiii). ILR (1959) Ker 1. 

__s. 16 (1) (a) (Hi) — Accused liable to en¬ 
hanced punishment under S. 16 (1) (a) (Hi) t - 
Proper procedure is to frame charge for mam 
offence in the first instance and then charge mm 
ns an old offender after he has been found gudtv 
of the main offence — Criminal P. C. ( 18 J 8 ‘ 
S 221 AIR 1960 Kerala 3:>6. Rcl. on. (19621 
2 Mad LJ 104; 1962 Mad LJ (Cri) 424: 1962 (1) 
Cri LJ 166 (168) (Pt C) (Pr 7). 

_S. 16 — Submission of report bv Food Ins¬ 
pector for prosecution of accused under sub-sec- 
tion 111 (ii) - Magistrate allowing report to be 
corrected as one under sub-section ( I 0) on 
submission bv prosecution counsel that there^ as 
no previous conviction against accused _Magis¬ 
trate not verifying correctness of submission by 
questioning the Food Inspector before allowing 


-S. 16 (1) (a) (ii) — Mixed milk of cow and 

buffalo — Standards in Punjab are those laid 
down in Punjab Pure Food Rules (1930) — 
Mixed milk containing 4.9 per cent, of milk fat 
and 7.8 per cent, of milk solids other than fats 

— Conviction held justified. Sec Prevention of 
Food Adulteration Act (1954), S. 25 (2). (1962) 
64 Pun LR 802. 

-S. 16 (1) (ii) — Charge must stale date of 

commission of first offence — Merely stating that* 
conviction lor lirsl offence was made prior to- 
framing of charge is not enough. Sec Criminal 
P. C. (1898), S. 221 (7). 1965 Raj LW 382: 1966 
Cri LJ 1057: ILR (1965) 15 Raj 820: AIR 1966- 
Raj 203. 

-S. 16 (1) (g) (H) — Criminal P. C. (1898),. 

S. 342 — Examination of accused — Second of¬ 
fence under Food Adulteration Act — Fact that 
so called first offence was committed prior to 
commission of offence for which accused is tried 
must he brought out in examination. See Cri¬ 
minal P. C. (1898). S. 342 (I). 1965 Rn| LW 

382: 1966 Cri LJ 1057: ILR (1965) 15 Raj 820? 
AIR 1966 Raj 203. 

-S. 16 (a) — Complaint against accused for 

sale of adulterated milk — Trial ol case a* 
summons case — Charge Iramcd without com¬ 
pliance with provisions of S. 242, Criminal P. C , 

— Further, Magistrate though required under 
S. 243, Criminal P. C. to record admission of 
accused in words used bv him, failing to do so 
and convicting accused on ground that accused 
had pleaded guiltv — Held conviction could not 
1)0 maintained. See Criminal P. C. ( 1898 ). Sec¬ 
tion 242. 1965 (1) Cri LJ 599: AIR 1905 Rn| 107 
(DB). 

_Ss. 16 and 19 — Offence under bv milk- 

vendor — Accused cannot raise the pica that he 
himself purchased the milk from others and had 
no knowledge about its quality. Sec^ Prevention 
of Food Adulteration Act (1954). S. 7. 1964 (-J 
Cri LJ 363: AIR 1904 Tripura 48. 

SECTION 17 

_S 17 (2) — Sale of adulterated food bv com¬ 
pany or bv its employee - Vicarious linbilil.v ° 
natural persons - 11 must be established that 
Ih.-v had some nexus with crime 1964 All 
|HC) 779: 1065 All Cri R 25: 1 _ 0 G 5 All I.J 18-r 
1965 (2) Cri LJ 581: AIR 196a All 5-o ( 6 - 6 ) 
(PI B) (Pr 7). 

- S. 17 m. Proviso - Scope of S. 17 

dor of milk on behalf of company — Liability 
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•to be punished for contravention of provisions of 
Act. 

Section 17 denis with csises where an olmicc 
has boon cc mmitlcd bv a companv anti the list- 
bililv <»1 the person who at the time the oirence 
was committed was in charge and \va% respon¬ 
sible to the company lor the conduct ol its busi¬ 
ness. II cannot be said that the accused, a vendor 
of the milk on hchali «>i the company, is nol 
liable to be punished for contravention ol the 
provisions of the Act unless he is shown to have 
guiltv knowledge. AIK I9bl SC Ml. Foil. (19051 
2 An \VR 359: 19G5 .Mad U (Cri) 815: AIR 1966 
Andh Pra 96 (99) (Pt B) (Pr 1G). 

-Ss. 17, 7, 10 and 2 (j) — Olfence under Sec- 

lion 10 read with Ss. 7 and 2 iji — Proseculion 
■of managing director of companv — Prosecu¬ 
tion must prove that accused had knowledge that 
the |nod in question was misbranded. See Pre¬ 
vention <il Food Adulteration Act (1954 1 . S. 7. 

1900 Cri LJ 1417: AIR 1900 Andh Pra 584. 

-Ss. 17, 16 (1) and 19 — Scope ot — Prosecu¬ 
tion against one of the partners oi a firm carry¬ 
ing on groundnut oil business lor oiTence under 
S. lf> ill read with S. 7 — Plea that lie war. 
selling oil in the condition in which he had 
bought it and did nol know that il was adul¬ 
terated — Further plea that partner cannot be 

< barged under Act — Sustainability — The plea 
cannot be cnterlained in view ol S. 19. See Pre¬ 
vention of Food Adulteration Act (1951). S. 16 

(1». 11159 Mad LJ (Cri) 858: (1959) 2 Andh WR 
479. 

-S. 17 (I). Proviso — Person In charge of 

and responsible to company for conduct of busi¬ 
ness — Prosecution of — Burden of proof — 
Proprietor if can be prosecuted under S. 17 (1). 

Where an olfence under the Act was alleged to 
have been committed bv an oil mill and the onlv 
evidence led bv the prosecution was that the ac¬ 
cused was one of the proprietors ol the mill and 
there was no evidence that the accused was in 
charge of or was responsible to the company for 
the conduct ot the business of the companv: 

Held, (hat the accused could not be convicted 
for I he olfence under S. 17 (1). G5 Cal \VN 1107: 
ILR (1961) 2 Cal 398. 

-S. 17, Proviso — Complaint In respect of of¬ 
fence under Act against company represented bv 
accused — Accused has to prove that adultera¬ 
tion was committed without his knowledge If he 
was personally prosecuted. 1965 Her LJ 
456: 1965 Ker LT 548: ILR (1965) 2 Her 45: (1965) 
1 Ker LR 392: 1905 (2) Cri U 775: AIR 1905 
Ker 205 (296) (Pt A) (Pr 3). 

-S. 17 — Sale of adulterated food bv servant 

of sovietv is sale by society — Liability ol 
society nol afTected bv Section 17 — Questions ol 
intention, mens rea and knowledge do not arise. 
See Prevention of Food Adulteration Act (1954), 
Section 7. 1902 Ker LT 007. 

* -S. 17 (1) — Certificate of Public Analyst — 

Contents. See Prevention of Food Adulteration 
Act (1954), S. 13 (5). 1902 Ker LT 95. 

* -S. 17 — Charge framed against accused under 

S. 16 (1) (a) (ii) and not referring to S. 17 — 
Charge also not disclosing that olTcncc was com¬ 
mitted by a firm and accused is prosecuted as u 
partner — Held, that charge could not he treat¬ 
ed as one under S. 17 and the accused convicted 
thereunder. ILR (1901) 1 Ker 039: 1901 Ker LT 
415: (1901) 1 Ker LR 579: 1901 Mad LJ (Cr) 
528: 1002 (1) Cri LJ 047 (649) (Pt C) (Pr 7). 

—S. 17 — If an ofTonco under the Act is com 
milted by a company, both the persons respon- 
sible for the conduct of the business of the Com¬ 


panv as well as the Companv are deemed to ne 
guiltv ol the olfence — Bui .section does not re. 
quire that the person in charge ol the Company 
should be found guillv before the Companv is 
Ill-Ill Ruble. 77 Mad L\v 62: >964 (2| L.j L, 39: 
(>;iK4) 2 Mad LJ 53: 1964 Mad LJ (Cm) 411: ILR 
| f!IC4| 2 Mad 398: AIR 1964 Mad 301 (3021 (PI A) 
(Pr 5). 

- S. 17 (1) — Sample milk taken from Co¬ 
operative Ms:i Society sent to Public Analyst • 
Analyst's report staling that the sample contain¬ 
ed added water — Analyst staling when exainisi 
ed in Court that lie found the ireezing point ol 
the sample was 0.495 and that was his reason 
for coming to the conclusion that milk contained 
added water — Analyst also deposing that no 
change had taken place in the constitution 
the sample because of the addition 
nialin — Held, the proseculion had 
established that the sample contained 
and the society was guillv under S. 

Prevention ol Food Adulteration Act 
1964 (2) Cri LJ 39: AIR 1964 Mad 

-Ss. 17 (1) and 16 (1) — Olfence by Co¬ 


ot 

u! the for- 
satisfactorily 
added water 
17 III. Sec 
(19541, S. 7. 
301. 


operative Society — Secretary having only super 
vlsory duty — If person responsible to society 

— Separate convictions of society and secretary 

— Legality. , 

A co-rperalive sovietv and its soi rctarv can be 

separately convicted for an oirence under Sec¬ 
tion 16 (It. Where in a trial ot an olfence under 
S. 16 it) against a co-operative milk society the 
evidence disclosed that the duv-to.dav business 
of selling the milk was done bv the clerk of the 
Society and the secretary, who was onlv a hono¬ 
rary secretary was not going to the society and 
the business was left in the hands ol the clerk 
with a check over him bv the secretary, it would 
not make the Secretary a person who at the lime 
ol the oirence was in charge and was responsible 
to the Society lor the conduct of the business 
within the meaning of S. 17 ID. In the absence 
ol such evidence the conviction of the secretary 
ir> ,n cannot be upheld. 1958 Mad 
}W 49: (1958) 1 Mad LJ 20: 71 Mad LW 78 : 
1958 All Cr R 72: 1958 All WR (Sup) 27 (2): 1958 
Cri LJ 527: AIR 1958 Mad 183 (183, 184) (Prs 

-Ss. 17 ( 1 ), 16 ( 1 ) and 7—Co-operative milk 
society prosecuted — Liability of. 

Where a Co-operative Milk* Society 
ed lor an oirence under S. 16 (l 
S. 7, the liability of the accused is 
liability as seen from S. 17 jl). It 
sarv for the prosecution to prove 
ccrs of the Society knew that the u; 

for sate was aduUcratcd milk. I960 Cri U 494: 

Mvs'so rtlUPMA 'Jp 1 (Crh 324: AIR 1960 
M>S 80 (81) (Pt A) (Pr 6) (DB). 

SECTION 19 

• —S. 19 -- 'Vendor — Meaning of — Wen- 
(lor means the person who has sold alleged ad¬ 
ulterated article of food and not merely one from 
n\ horn sample was purchased bv Food Inspector 

ISM'S 55°i ,'3,P «Wffi 

* PI !° Prosecution under S. lfi m i.a 
Ilea of absence of mens rea n, lr j • 

•sK sjs issultz £« 


is prosecut- 
reacl with 
an absolute 
is unneccs. 
that the olTi- 
niilk offered 
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proof of mens rca. See Prevention of Food Ad¬ 
ulteration Act (1054), S. 7. 10G1 (1) Cri LJ 747: 
AIR 1901 SC 631. 

——Ss. 19, 2 (xiii) nnd 16 — Sale of adulterated 
article by servant on behalf of master — Convic¬ 
tion of master — Validity — The section punishes 
any person who sells an adulterated article and 
a servant thus can be convicted. See Prevention 
of Food Adulteration Act (1954), S. 2 (13). ILK 
(19G1) 2 All 95. 

-Ss. 19, 16 (1) and 17 — Scope of — Pro¬ 
secution against one of the partners of a firm 
carrying on groundnut oil business lor offences 
under S. 16 (1| read with S. 7 — Plea that he 
was selling oil in the condition in which he had 
bought it and did not know that it was adul¬ 
terated — Further plea that partner cannot be 
charged under Act — Sustainability — The plea 
cannot be entertained in view of S. 19. See 
Prevention of Food Adulteration Act (1954), Sec¬ 
tion 16 (1). 1959 Mad LJ (Cri) 858: (1959) 2 

Andh \VR 479. 

•-S. 19 (2) — Warranty should form part of 

contract or should accompany the consignment— 
Warranty given after the seizure of goods and 
produced in Court is not good. 1961 (2) Cri LJ 
456: (I960) 1 Assam LR 200: ILR (19G1) 13 

Assam 411: AIR 1961 Assam 128 (129) (Pt B) 
(Pr 5) (SB). 

-S. 19 (2) — Warranty — Defence by servant 

— Validity. 

The word ‘vendor* ordinarily means one who 
sells' and it is open to the servant who sells, to 
rely on his master’s warranty in defence in the 
same way in which his master would have been 
entitled to rely upon if the master had sold; so 
that a servant selling adulterated food can be 
liable under the Act. 1963 (1) Cri LJ 638 (662) 
(Pt D) (Pr 11) (Cal). 

-Ss. 19 (2) and 16 (1) 

warranty. 

A label or cash bill cannot be termed as war¬ 
ranty unless it falls within the proviso to R. 1--A. 
The wording in S. 19(21 (i) shows that the warran¬ 
ty must have been obtained by the vendor at tnc 
time of his purchase of the article in question. 
The undertaking to give warranty must have 
been one of the terms of the contract of purchase 
and it is only then that the warranty obtained 
subsequently can be availed of as defence. 
Warranty must be in writing and in the prescrib¬ 
ed form. Therefore, an advertisement circular 1 1 
not a warranty. 1963 Her LI 1640. 

._S. 19 — Successive warranties — Section 19 

does not apply to case of. 1961 her LT 986: 
ILR (1062) 1 Ker 260: 1962 Ker LJ 488: 1962 
(2) Cri LJ 433 (435) (PI B) (Pr 5). 

._s. 19 — Ghee of S. G. Mark brand sold from 

sealed tins — Ghee found to be adulterated — 
Vendor guilty of offence under S. 7 — That the 
vendor was ignorant about quality of ghee is 
no defence under S. 19. Sec Prevention of Food 
Adulteration Act (1954), S. 22 (i) (1). 1964 MP 
LJ (Notes) 81. 

__s. jo (2) — Prosecution of person suppl¬ 
ing article of food for sale to dealer, along with 
that of dealer from whom actually sample was 
purchased In same trial Is not Justified. 

There is no justification for the prosecution o| 
a person, firm or company who is alleged to have 
supplied goods to the dealer from whom the 
sample is actually purchased by the Food Ins- 
pector in the same trial as the denier 
the sample was taken. 1965 Cur LJ 843: AIR 1966 

Pun| 421 (422) (Pt A) (Pr 6). 

__Ss. 19. 11 — Food Inspector taking sample 

from vendor and putting complaint on printed 


(g) — Requirements of 


form — Effective part of complaint saying thai 
Inspector found adulterated article in possession 
ol vendor contained in closed bag with label of 
a certain company for sale — Complaint held 
did not disclose any offence against the com. 
panv — Complaint must state that article of 
which sample was taken was supplied bv thfr 
company and that this was done at place where* 
inspection was done in order to give the Court 
ol that place jurisdiction. See Prevention of 
Food Adulteration Act (1954), S. 11. 1965 Cur 
U 843: AIR 1966 PunJ 421. 

S. 19 (2) — Accused relying on a warranty 
at the time of trial — No evidence to show that 
lie submitted to the Food Inspector at the lime 
of sale the warranty or a copy of it to the local 
authority — Accused is not entitled to shelter 
under the provisions of the section. 1964 Cur LJ 
317: 66 Pun LR 566: 1965 (1) Cri LJ 77: AIR 
1965 Pun| 36 (31) (Pt B) (Pr 9). 

-Ss. 19, 7, 16 — Offence under S. 16 bv milk 

vendor — Accused cannot raise the plea Hint he 
himself purchased the milk from others and had 
no knowledge about its quality. See Prevention 
of Food Adulteration Act (1954). S. 7. 1964 (2> 
Cri LJ 363: AIR 196-1 Tripura 48. 

SECTION 26 
SYNOPSIS 

(Prevention of Food Adulteration Act (1954), 

Section 20.) 

1. Scope. 

2. Written consent — General. 

(A) Slate Government o r local authority. 

(B) “Person authorised*’. 

(C) “In this behalf*'. 

(D) Forms and contents of. 

3. Prosecution by purchaser. 

4. Cognizance of offence. 

5. Evidence and proof. 

6 . Practice and procedure. 

1. Scope. 

-S. 20 — Complaint bv Food Inspector under 

Section 7/16 — Medical Officer endorsing on com¬ 
plaint for purposes of Section 20 — Medical 
Officer is not a complainant to file appeal against 
order of acquittal. Sec Criminal P. C. 11898), Sec- 
lion 417 (3). 1004 (2) Cr LJ 502: AIR 1004 All 
497. 

—-Ss. 20. 7, 16 nnd 25 (2) — OITcnce commit, 
led in 1955 — Prosecution launched by Assistant 
Medical Officer — Legality — (U. P. Pure Food 
Act (32 of 1950), Section 34). 

The alleged offence was committed on 21-7-190* 
an<l the prosecution was launched under Sec¬ 
tion 16 read with Section 7, Prevention of Food 
Adulteration Act by the Assistant Medical Officer 
of Health prior to the enforcement of the rules 
made by Hie State Government under the Act. 

Held, (i) that the State Government had not 
authorised Assistant Medical Officer by that date 
to prosecute any person for an offence under tne 
Act. He could not, therefore, institute a com¬ 
plaint in view of Section 20 of the Act. (»i) that 
the contention that bv virtue of Section 
Prevention of Food Adulteration Act the P°" er 
which the Assistant Medical Officers 
under U. P. Pure Food Art and rules Oicc J 
could be exercised by them under thc PrevenboD 
of Food Adulteration Act was not tenable been so 
Food Inspectors appointed under the U t. ^ 
Food Act were conferred the power to Prosec 
bv the Act itself, namely bv Section 34. m y 
di<l not derive this power under any rules. 

When Section 34 of the Art was repealed id 
view of the repeal of the entire Act. this powe* 



815 


PREVENTION OF FOOD ADULTERATION ACT (1954), S. 20, Note 1 


of the Food Inspectors came 1<> on end. The noti¬ 
fication appointing Health Officers and others to 
be Food Inspectors might serve I he purpose of 
appointing them Food Inspectors under the Pre¬ 
vention of Food Adulteration Act, hut it neither 
pave them the power to prosecute under the 
U. P. Pure Food Act nor could it he deemed to 
confer this power under the Prevention oi Food 
Adulteration Act. Heme, the prosecution was bad 
in law. 1958 All WR (HC) 281: 1958 All Cr R 229: 
1957 Cr LJ 615: AIR 1957 All 345 (1) (343) (Prs 2. 
3) (DC). 

-S. 20 — Criminal P. C., Section 197 (1) — 

Distinction. 


ILK (1965) 15 Raj 186: AIR 1965 Raj 96 (97, 98) 
(Prs 4, 3). 

-S. 20 — Sanction for prosecution condition 

precedent for validity of prosecution —- Acquittal 
of accused on ground of want of sanction rnerelv 
amounts to order of discharge — Fresh prya-'U- 
lion after sanction is not barred. See Criminu, 
P. C. 11898). S. 403 (1). 1963 Raj LW 2U4. 

2. Written consent — General. 

(A) Slate Government or local authority* 

(B) “Person authorised". 

(C) “In this behalf*. 

(D) Forms and contents of. 


Sub-section (1) of Section 197 of Criminal P. C. 
speaks of any Court not taking cognizance of 
the offence mentioned therein except with the pre¬ 
vious sanction of the Government concerned, 
while the provisions of Section 20 of the Preven¬ 
tion of Food Adulteration Act, the wording of 
which is different from that of Section 197, Cri¬ 
minal P. C., speaks of the institution of the pro¬ 
secution except by, or with the consent, of the 
authorities or the person mentioned in that sec¬ 
tion. 60 Rom LR 441: ILR (1958) Rom 906: 1960 
Cr LJ 805: AIR 1960 Rom 244 (246) (Pt D) 
(Pr 11) (DB). 

-Ss. 20 and 2 (vii), (vlll) — Offence under 

Section 20 — Jurisdiction — Corporation of 

Calcutta has such jurisdiction hv virtue of Notifi¬ 
cation No. P. II. P. 2503/2R-6G/54. ILR (1958) 2 
Cal 105. 

-S. 20 — Notification under Section 20. Food 

Adulteration Act — Held, amounted to law and 
survived in Malabar District after its integration 
with Herein. See Stales Reorganisation Act (195G), 
Section 119. 1902 ( 1 ) Cr U 047 (Ker). 

-—S. 20 — “Local Authority" — Offence com¬ 
mitted within Municipal limits — Municipality is 
the local authority — Commissioner of Corpora¬ 
tion not a local authority within meaning of Sec¬ 
tion 20. See Prevention of Food Adulteration Act 
(1954), Section 2 (viii). (1962) 40 Mys U 657. 

-S. 20 — Adulteration of milk — Discretion 

of Public Analyst — Duty of Court. 

The Court has nothing to do with the discre¬ 
tion of the Public Analyst in recommending or 
not recommending the prosecution of the accus¬ 
ed. So far as the Courts arc concerned if the 
milk is adulterated, it is an offence and the 
offenders have to be punished if they are prose¬ 
cuted. It is for the Government to choose to 
prosecute them or not. 37 Mys LJ 948: 19G0 Cr 
U 494: I960 Mad LJ (Crl) 324: AIR 1960 Mys 
80 (82) (Pt D) (Pr 8) (DB). 

r—S*. 20 (1) and 2 (vlll) (1) (a) - Complaint 
by Chairman of Municipality authorised lo the 
complaints by a general resolution is not a com¬ 
plaint Hied by person authorised ‘in this behalf' 
Proceedings upon such complaint are vitiated. 
1063 (2) Crl LJ 305: AIR 10G3 Orissa 158. 

“ S. 20 — Scope nod applicability — Complaint 
Against specified Individual — Prosecution against 
other persons canuot be initiated on that com¬ 
plaint. 

The expression ‘prosecution’ must have refer¬ 
ence to specific individuals and to specific facts 
against them. A Magistrate while taking 
cognizance of an offence under the Prevention ol 
rood Adulteration Act on a complaint Hied against 
specified individual or individuals cannot issue 
process and initiate prosecution against other 
persons. AIR I960 Ker 356, Foil; AIR 1944 Pat 
210, Dist. 1665 Raj LW 29: 1965 (1) Crl U 697: 


2. Written consent — General. 

-S. 20 — Who can prosecute — Prosecution 

under Section 16 (1) (a) and (i) read with Sec¬ 
tion 7 (i) — Prosecution sanctioned by Chairman 
of Assam Municipality — Assam Municipal Act> 
1956 (15 of 1957), Sections 37 and 227 — 
Chairman, without being so empowered by reso¬ 
lution. Is not vested with power to sanction pro¬ 
secution under Prevention of Food Adulteration' 
Act, 1954. 

Under the provisions of Section 20 of the Pro* 
vention of Food Adulteration Act it is the Board 
alone or a person with the written consent of 
the Board who is empowered to institute a com¬ 
plaint. The written consent of the Chairman can¬ 
not be equated with the consent of the Board, 
unless the Board had by any special resolution, 
authorised the Chairman to give the written con¬ 
sent as required under Section 20 of the Preven¬ 
tion of Food Adulteration Act. AIR i960 Andli Pro. 
27; AIR 1960 Her 356 and AIR 1923 Cal 561, Rel. 
on; AIR 1952 All 209 and AIR I960 All 117, 
Disting. 1963 (1) Cr LJ 349: ILL* (1963) 13. 
Assam 75: AIR 1963 Assam 28 (30, 31) (PI B) 
(Prs 11, 14). 

7?.; ' Written consent for prosecution. 

— \\ ho can give — Municipal Borough authoris¬ 
ing its Standing Committee to sanction prosecu¬ 
tions under the Act — Latter body giving written, 
consent to Chief Food Officer — Consent not 
invalid as delegation of delegated power or foi 
non-mention of Officer's name. AIR 1961 SC 1 
Foil 66 Bom LR 446: 1964 Mah LJ 570: 1905 (1) 

t * *!; R ,i 19641 Bom 707 * AIR 1965 Bom 

1 7 (18) (Pt A) (Prs 6, 7) (DB). 

—S. 20 (1) — Consent ^.Authority to give. 

tnder Section 20 ( 1 ), the prosecution can bo 

Hn?m d .K VI c. 1 * e ^° nscnt of anv of ,hose authori- 

f 1 O he S,a,e Govcrn mcnt, (2) a local auth- 

?h l V. r PCrSOn au,horised in that behalf hv 

< l 0vcrn i ,ncn . tf or , (4) a P° rson similarly 

II R f n*d\ b nn °onJ QU L hori > G0 Bom LU 44i? 
ILR (1958) Bom 906: I960 Cr LJ 805- AIR 196ft 

Bon, 244 (245) (Pt A) (Pr 7) (DB) 9C ® 

——S. 20 — Chief Officer authorised bv Munici* 
pnhty under section - Food Inspector asked to 
Hie complaint by Chief Officer - Prosecution 
heinc with consent of Chief Officer is vnful II B 
*066) GuJ 386: (1065) 8 Gut LR ioC- Ofifi rS 
LJ 411: AIR 1960 GuJ 83 (83) (Pt A, (Pr ® , 

g 8 LteSK? office SStS? 

-H*Id .hnr l,<>n , PrOSCCUUon bv l0Cil l authority 

in* ■SL3? fists SfiKJ-sSS 

arsof savr&TS’i, # K" 

i“V , ( p 1 b a,,< aw 

arts? 
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appointed under Section 9 
A prosecution instituted 
sen! ol the Commissioner was a defective prose¬ 
cution, as the Commissioner had no authority to 
-.give sanction. The tact that some one was ap¬ 
pointed as a Food Inspector under Section 9 ol 
tin Act cannot cooler on him power to dispense 
•with the written consent required bv Section 20 
ol the Prevention ol Food Adulteration Act. 
»(1964) MLJ (Cri) 441: 40 Mys LJ 564. 

-S. 20 (1) — Sanction for prosecution — 

4. hairman of Municipal Council, Jaipur can ac¬ 
cord sanction — Chairman is not 4 a person auth 
•orised in this behall by a local authority* with- 
iin meaning ol Section 20 (li — In according 
-.sanction he acts under statutory power and func¬ 
tions as local authority ilsell. See Municipalities 
— Rajasthan Municipalities Act (38 of 1959), Sec- 
Ikn 07. 1965 Ru| LW 382: 1966 Cr LJ 1057: 

ILR (1965) 15 Raj 820: AIR 1966 Raj 203. 

-S. 20 (1) — Consent for prose* ulion — 

Chairman of Municipal Hoard can give consent 

• under Section 67 (dj of Rajasthan Municipalities 

.Act (1959) — Delegation of power under See- 

. lion 78 of that Act — No! necessary. 

Municipal Hoard constituted under the Rajas¬ 
than Municipalities Act, 1959. can act through its 
(hairman hv virtue of Section 07 (d) of that 

Act in granting written consent for prosecution 
under Section 20 of the Prevention of Food Adul¬ 
teration Act. Section 78 does not in any waj 
ailed the power conferred upon the chairman 

• under Section 67. This power is there without 

anv delegation. 1962 Raj LW 
Raj LW 134. Rd. on. The vice. 

grant permission as under Sec- 
Rajasthan Municipalities Act, 1959. 
exercise the powers and perform the 
the chairman in the absence of the 
1963 Raj LW* 634: ILR (1964) 14 R«J 
(1) Cr LJ 702: AIR 1964 Raj 123 (126) 
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of tiie Act — If valid. 

with the written con- 


"2 


the 


.there bei 
2352 and 1959 
• (hairman cat 
lion 69 o 
Jie can 
•duties of 
•chairman. 

19: 1964 


(IM 15) (Prs III. ID (OB). 

-S. 20 — Snnclion of prosecution by Chairman 

«f Municipal Board — Sanction held valid. 

Assuming that the accused is not a licensee 
iunder Section 23 |<1) of the Rajasthan Town 

.Municipalities Act. 1931 as well as under Sec 

turn 07 («ll Of the Rajasthan Municipalities Act. 
■1959. the Chairman lias authority to perform all 
executive acts on behalf of the Board. The 
Chairman consequently could grant sanction o 
prosecute the accused as granting of such sanction 
was an executive act. The power of the Bo. rd 
t.» sanction prosecution has not been delegated 
any person or authority other than 

he Chairman in the case of the person 
a., ,*i,i hold a licence. criminal 

?5 vn No 1 08 of 1902, dated 28th February, 1963 
1 , ' DWing. *1®63 Ka.| LW 431: 1963 (2) Cr 
LJ >,27: ILR (1903) 13 Raj 996: AIR 1903 Raj -33 
(234) (PI E) (I*r 6). 

_S S 21) (1) and 10 (1) (a) - Application ol 

its mind by sanctioning authority to facts of c.is. 
— K-inelion In prescribed form not showing fart 
_ Letter Issued to the Magistrate slmultnneous- 
ching all the facts — Authority held had np- 
Us mind. 1963 Raj 


rtllllllll --— - ■ 

LW* 43: ILR (1903) 13 


ly 

pltcd^ 

f; n __ Prosecution under — Sanction of 

l-Sr* lb."- cl L w 

• . lines Art 1951. is wide in Us scope and 

Municipality. . , crs e f |hc Chairman t" 

ei'ecutWe "uh .ions P under . that Ac. alone hut 
covers nil executive functions which may 


performed by the Municipal Board. Giving ol 
consent for institution ol prosecution is an execu- 
live function, and the Chairman bv virtue of this 


-., -’irtue of this 

provision could pcrlorm that function on behall 
ol the Municipal Board under Section 20 of 
Prevention of Food Adulteration Act 1954. A 
sccuiion. therefore, which is instituted with 
written consent of the Chairman of a Municipal 
Board is not open to objection and is valid 
AIR 1952 All 209, Rel. on. AIR 1923 Cal 561, 
Raj LW 352: ILR (1962) 12 


tho 

pro- 

the 


Disting. 

759. 


1962 


Raj 


-S. 


20 — Sanction for prosecution — Adminis¬ 
trator ol Agartala Municipality — Office vested 
in District Magistrate — Sanction by Additional 
District Magistrate direc* 2 d to be in charge of 
District Magistrate's post during latter's absence 
— His sanction is valid. 1964 (2) Cri LJ 363: 
AIR 1964 Tripura 48 (49) (Pt C) (Pr 6). 

2 (A). Stale Government or local authority. 

-Ss. 20 and 2 (vii) and (vili) — ‘Local area’ 

and ‘local authority 9 — Interpretation — Prose¬ 
cution launched by Municipality before Notifica¬ 
tion — Validity — Authority under U. P. Pure 
Food Act (32 of 1950), Section 2 (j) and (k) — 
(General Clauses Act (1897), Section 7) — (Inter¬ 
pretation of Statutes). 

Held, that the definitions of ‘local area' and 
‘local authority' supplement each other and these 
should be read together. When so read it will be 
clear that when the Prevention of Food Adultera¬ 
tion Act was passed, it did not repeal the defini¬ 
tion of ‘local authority’ as far as it related to 
the Municipalities, Cantonments and Notified 
Arens but accepted and confirmed the existence of 
these local authorities and it also accepted the 
Municipalities, Cantonments, and Notified Areas 
as local areas within the meaning of the Central 
Act. The Uttar Pradesh State merely followed 
the direction given by the Act and only confirm¬ 
ed what was already enacted. 

Hence, the Lucknow Municipality was compe¬ 
tent to institute the prosecution. Cri. Reyn. 
No. 164 of 1956 (All), Not approved. Cri. Rcvn. 
No. 152 of 1957 (All), Approved. I960 Cr LJ 199: 
AIR I960 All 119 (122) (Pt A) (Prs 15, 10, li) 
(DH). 

-Ss. 20 (1), 2 (Till) - Local authority - 

•Adlminlstrator 9 under Section 554, Bengal Munici¬ 
pal Act, if local authority — (Municipalities — 
Bengal Municipal Act (15 of 1932) (as amended 
by West Bengal Acl 11 of 1954), S. 554). 

A prosecution instituted upon the sanction of 
the Administrator of the Howrah Municipality was 
held legally defective, not being a sanction 
of ‘local authority’ within the meaning of sec¬ 
tion 2 (viii). 1958 Cri U 169 (2) (1/2, 1/JJ 

(PI F) (Prs 11, 14, 17, 18) (Cal). 

_S. 20 — Local authority or the Slntc Gov¬ 
ernment can itself launch P r0sec,u . , i° n ll lindc J r lh ;^ 
Act — Prosecution by local authority *i» houI 
consent of the State Government Is competent. 
1964 MPLJ (Notes) 35. 

-S. 20 — Cognizance and trial of 

Written consent by lhe Commissioner 


offences " - 
of Corpora- 


U oll — if prosecution valid. 

The power to commence a prosecution 

under the Prevention of , > od l / Vd ; dU 7 sU '^, 10 i i K 
which resides exclusively in the local aut ion j 
which is the Corporation in this case. It 1 
permissible to look into the provisions of J 
Corporation Act for the purpose of dendg 
whether the Commissioner is a local nuth . 
for the purpose of the Prevention of Food 
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Adulteration Act. For the purpose of Section 20 
of the Prevention of Food Adulteration Act no 
one but the Corporation is the local authority in 
this case and as long as the prosecution in the 
present case was not preceded by the written 
consent of the local authority, it cannot be con¬ 
sidered as one validlv commenced. (1964) MU 
(Cri) 437: 40 Mys LJ 557. 

-Ss. 20 (1), 2 (vlii) — Orissa Prevention of 

Food Adulteration Rules (1959), Rule 12 — Dis¬ 
trict Health Officer is local authority also In 
inofussil area — ‘Person’ and ‘Local ’authority’ 

— Distinction. 

By virtue of Rule 12 of the Orissa Prevention 
o( Food Adulteration Rules, the District Health 
Officer must be deemed to be the local authority 
for the purpose of the Act also in a mofussil 
area. Ilencc, where the sanction is given by the 
local authority the requirements of the manda¬ 
tory provisions of Section 20 (1) of the Act must 
he held to have been complied with. The ‘person' 
referred to in Section 20 (1) is one who is differ¬ 
ent from the local authority* as defined in the 
Act and in the Rules made by the State Govern¬ 
ment. That local authority is given power to 
aulhorise a particular person to sanction the pro¬ 
secution for offences under the Act. (1965) 7 
OJD 17: 31 Cut LT 100: 1LR (1964) Cut 778. 

-S. 20 — Local authority — Meaning of — 

Municipality superseded — Administrator appoint¬ 
ed is local authority — Section 18, General Claus¬ 
es Act is applicable to such case. See Preven¬ 
tion of Food Adulteration Act (1954), Section 2 
(viii). 1963 (2) Cr U 589 (Raj). 

-Ss. 20 (1) and 2 (vill) — Administrator 

appointed after supersession of Municipality — 
He Is ‘local authority within meaning of Section 2 
(vill) — Sanction given by him undc r Section 20 
(1) for proseculion is valid. 

Under Section 293 (kha) of the Tripura Muni¬ 
cipal Acl, all such powers and duties which might 
have been exercised by the Chairman of Commis¬ 
sioners if they had been in office on the date 
when the sanction for prosecution undcr Sec¬ 
tion 20 (1) of the Prevention of Food Adultera¬ 
tion Act was given by the Administrator can be 
exercised by the Administrator after the susperses- 
sion of the Commissioners. Thus, alter the 
supersession of the Commissioners (which formed 
the Municipality), the Administrator becomes the 
local authority within the meaning of Section 2 
(viii) who can sanction the prosecution under 
Section 20 (1) of the said Act. 1961 (2) Cr U 
807: AIR 1901 Tripura 52 (65) (Pi C) (Prs 17, 
18). 

--8s. 20, 2 (vill) — Sanction of 'local authority’ 

for prosecution — Tripura municipality supersed¬ 
ed under Section 292 of Ihe Tripura Municipal Act 

— District Magistrate appointed Administrator — 
Sanction bv him is by ‘local authority*. 1961 (2) 
Cri U 152: AIR 1961 Tripura 18 (10) (Pt A) 

(Pr 7). 


2 (B). “Person authorised”. 

“ S. 20 (1) — Medical Officer of Health of 
Nagnr Mahapalika of Kanpur — Is proper auth¬ 
ority to make complaints as contemplated by Sec¬ 
tion 20 — U. P. Nagnr Mahapalika Adhiniyam, 
1959. 1963 All U 765: 1904 (1) Cr U 626: AIR 
1964 All 270 (272) (Pt A) (Pr 5) (DB). 

~ S. 20 — Order by Administrator, Municipal 
Board, to launch prosecutions — Complaint lodg¬ 
ed by Medical Officer is proper complaint. 1960 
Cr U 198: 1960 All U 118: 1960 All WR (HC) 
tVol. 12.] Fn.D. 52-55. 


127: 1960 A!! Cr R 112: ILR (1959) 2 All 121: 
AIR 1960 AH 1!? (118) (Pt C) (Pr 8) (DB). 

[Overruled on another point in AIR 1960 All 
546 (FB).] 

-S. 20 — Offence committed in 1955 — Prose¬ 
cution launched by Assistant Medical Officer — 
Legality — Held, he could not institute a com¬ 
plaint prior to the enforcement of the rules made 
by the State Government under the Act, as the 
Government had not authorised him by that date 
to prosecute any person for an offence under the 
Act. Sec Prevention of Food Adulteration Act 
11954), Section 7. 1957 Cr LJ 615: AIR 1957 All 
343 (1) (DB). 

-Ss. 20, 9 — Appointment of Sanitary Inspec¬ 
tors by their office as Food Inspector is valid and 
they have the power undcr Section 20 to file 
written complaints by virtue of their office. See 
Prevention of Food Adulteration Act (1954), Sec. 
lion 9. 1960 Cri U 569: AIR I960 Andh Pra 

282. 

-S. 20 — Who can file complaint — Complaint 

by Commissioner of Municipality signed also b> 
Sanitary Sub-Inspector and Municipal Health 
OfTIcCr — Non-compliance of Section 20 — Com¬ 
plaint not valid. 


Where a prosecution under Section 16 (1) is 
instituted on a complaint in writing of the Com¬ 
missioner of the Municipality the mere fact that 
the Sanitary Inspector and the Municipal Health 
Officer had subscribed their signatures to page 2 
of the complaint does not in any way alter the 
fact that the complainant is the Commissioner of 
the Municipality himself and not any other 
authority. 


The Commissioner of the Municipality docs not 
fall within any ot the seven categories of persons 
or authorities under Sec. 20. Having regard to 
the plain language of Section 20 as the complaints 
in these cases have been instituted by an un¬ 
authorised person, the Judicial First Class Magis¬ 
trate had no jurisdiction to take cognizance of 
these complaints and take action on the footing 
thereof. 1959 Andh LT 768: 1960 Cr U 46: AIR 
1960 Andh Pra 27 (28) (Pr s 7, 8) (DB). 

-S. 20 — Madras Prevention of Adulteration 

Acl (3 of 1918), Sections 3, 18 — Sanitary Inspec¬ 
tor Is not competent to launch prosecution under 
Section 20 — (Constitution of Indio, Article 245). 

A Sanitary Inspector of a town or Panchayat, 
authorised to launch prosecution under the 
Madras Prevention of Adulteration Act (3 ot 
1918), is incompetent to launch a prosecution 
undcr Section 20 of the Central Act of 1954. The 
delegation that is referred to in Section 3 and 
the rules framed undcr the Madras Prevention of 
Adulteration Act will amount to delegation of a 
delegated authority which is not valid under Sec¬ 
tion 20 of the Central Act. The prosecution will, 
the ret ore, be launched by one who is authorised 
neither by the Government nor the Municipal 
Board. (1956) 2 MLJ 465. 

lOvcrrided in AIR 1961 SC 1.1 

-S. 20 (1) — ‘Person authorised 1 — Authorisa¬ 
tion by virtue of designation of office — General 
authorisation of all Food Inspectors in Ihe form 
of resolution by Municipal Council Is valid — 
General Clauses Act (1897), Section 15. AIR 1961 

K? rT 1 1LR i » M ‘MW and AIR 1961 *Ker 
1983 a) Cr LJ 785: 1003 Mod LJ 
(Cr) 347: (1963) 1 Mys LJ 312: ILR (1902) Mys 
804: MR 1003 Mys 167 (158, 159) (Pm 4, 0, 7) 

complaints by a, general resolution is not a com- 
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plaint filed by person authorised ‘in this behalf 
•— Proceedings upon such complaint are vitiated 
— Orissa Municipal Act (23 of 1950), Section 90 
(1). AIR 1962 Assam 28; AIR 1900 Ker 350 and 
AIR 1960 Andh Pra 27 and AIR 1903 SC 1198. 
Rel. on. 29 Cut LT 325: ILR (1963) Cut 583: 
1963 (2) Cr U 305: AIR 1963 Orissa 158 (159) 
(Prs 4, G). 


-S. 20 — Resolution of Municipal Corporation 

authorising persons to launch prosecutions — 
Word ‘launch' means ‘institute’ — Resolution does 
not suffer from infirmity. (19G4) 60 PunJ LR 
191. 


•S. 20 — Municipal Commissioner recomend¬ 


ing A the Municipal Prosecutor and B the As¬ 
sistant Prosecutor to be authorised under Sec¬ 
tion 20 — Resolution referring to Commissioner’s 
letter, authorising Municipal Prosecutor and As¬ 
sistant Prosecutor to institute complaint under 
Section 20 — Authorisation held was bv name 
and not by designation — Even the authorisa¬ 
tion by designation was valid. (1964) 66 PunJ 
LR 191. 


-S. 20 (1) — Prosecution by authorised per¬ 
son — Consent of local authority or State Gov¬ 
ernment Is not necessary. 


Where the prosecution is started by a Food 
Inspector who was generally and in the case parti¬ 
cularly delegated with powers to institute 
prosecutions, the prosecution is proper. No con¬ 
sent of local authority or of the State Govern¬ 
ment is necessary. AIR 1960 Ker 356 Dissented 
from. ILR (1962) 1 PunJ 723: 1963 (1) Cr U 
708 (709) (Pt A) (Pr 5). 

_S. 20 (1) — Prosecution launched by Food 

Inspector duly authorised by State Government 
— Additional wrillcn consent not necessary. 

The prosecution to be valid under the Act has 
cither to be launched by or wdh the written 
consent of the authorities specified in .Section 20 
(1). If any one of those authorities itself insli- 
•utes the prosecution, obviously no ques¬ 
tion of additional written consent of any other 
authority or person can arise A co " lr t ^ 
predation would be reading the word and in¬ 
stead of “or” between the words except b> and 
‘‘with the written consent of'. 

Where, therefore, the complaints had been filed 
by the Food Inspectors who were duly authoris¬ 
ed by the State Government to institute prosecu¬ 
tions for ofTences under the Act, the terms of 
the statute must be taken to have been lulfilled 
and additional written consent by the State Gov- 
emment or delegation by the State Govern- 
mpni to the Food Inspectors was not neces- 
MB I960 Her 356. No. foil. (1902) 64 
Puj LR 1039: ILR (1963) 1 PunJ 03. 


2 (C). “In this behalf”. 


_„ 20 (1) — ‘Written consent’. 

On the terms of Section 20 (1) a prosecution 
mid be instituted with the written consent no 
erely of the State Government but ‘of a oca 
uthoritv' or ‘a person authorised in this behalf 
y the V State Government or a local ”“ lhor1 '* • 
n the language of ^ ig .^% n0 o^SE 

irAm'So'lS 5 244. Approved State ol Bom- 
a'i.'SwNMB- ("Sm 226? M Bom 

ft rsurra 


1 Cr LJ 170: 1960 AH WR (HC) 682: 1960 All Cr 
R 429: AIR 19G1 SC 1 (3) (PI A) (Pr 9). 


-S. 20 (1) — Sanction for filing complaint — 

Person can have authority to file complaint or 
to give written consent for filing complaint — 
Authority need nol be given scparalcly for each 
complaint — Provisions of this section and of 
Cr. P. Code (1898), Section 198-B — Distinction 
pointed oul. ILR (19G5) Guj 391. 



-S. 29 (1) — M In this behalf" — Authority 


need nol be given for each and every complaint 
— General authority for taking action under sec¬ 
tion will meet requirements of section. 


Where a general sanction lo prosecute is 
given by a resolution of the General Board of a 
Municipality authorising the Food Inspector to 
file cases under the Act, the Food Inspector has 
authority to institute the prosecution against the 
accused who has committed an offence under 
Section 16 of the Acl; and the prosecution being 
instituted on a complaint which fulfils the re¬ 
quirements of Section 20 (1), the Judicial Magis¬ 
trate, First Class, has the jurisdiction to take 
cognizance of and try the offence. 


The very object of the second part is 
to enable the Slate Government and local 
authorities to appoint some other person to 
exercise, on their behalf, the discretion 
vested in them bv the first part. Therefore, the 
words “in this behalf” do not mean that the auth¬ 
ority must be given *or each and every complaint. 
The general authority for taking action under Sec¬ 
tion 20 (1) of the Act will meet the requirement 
of the section. ILR 22 All 123 (FB) and AIR 
1961 Ker 84, Rel. on; AIR 1956 Cal 64 and AlK 
I960 Ker 356. Disling. (1964) 6 Guj LR 696: 1066 
Cri U 475 (476) (Prs 7, 8, 11) (DB). 


-s. 20 — Sanction to prosecution — Need not 

be specific as lo offence and person — General 
authority conferred on an officer legal — Prosecu¬ 
tion filed by a Food Inspector is legal. 

The argument lhat persons like Food Inspec¬ 
tors could be authorised under Section 20 (lj or 
the Food Adulteration Act only in relation to a 
specific or particular case a>d not in general 
terms applicable to all prosecutions is not tenable. 
The expression ‘in this behalf in sub-sect.on 1) 
of Section 20 means no more than that the nutn 
oritv vested in the State Govcrnmcn or Local 
Authority is for enabling the person to insl ' lu 
a prosecution. The intention is lo provide for » 
delegation bv the State Government or the Local 
Authority of its power to institute prosecution 
itolh. Act. Once uniter th, scc.Um •' 
is authorised, the authority so vested in the pW 
son is of the same quality and virlu f ^ 
power of the State Government or a * oc »‘ “ u . 
oritv to institute a prosecution. Consequenlly 
prosecution instituted by the Food '"^^ c,or b P „ 
pointed under Section 9 of the Acl who has been 
authorised by the State Government under Sec 
lion 20 (1) to institute prosecutions for oUenc 

I960 Mad 194 (196) (PI A) (Pr 8). 

_ s 20 (1) - General authorisation, to Fooo 

jrspectors to prosecute for offences under AC la 


valid 


Section 20 (1) does not^OHtemplate 8 sp«i(i 
authorisation in respect «f » Parl.culai ^ ^ 

of * 1 enabling prosU^ 
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The intention is to provide for ;* delegation by 
the State Government or a local authority of its 
power to institute prosecutions under the Act. 
A general authorisation bv the State Government 
to the Food Inspector appointed under the Act is 
proper and a prosecution instituted bv such auth¬ 
orised Food Inspector is valid. AIR 1901 SC I, 
Pel. on. (1902) 2 Mad LJ 104: 19G2 Mad U 
Crl 424: 19G2 (1) Cr U ICG (107, 108) (Ft A) 
fPrs 3, 6). 

2 (D). Form and contents of. 


Non-spceificatioo of 


•-S. 20 (!) — Scope 

complaint — If fatal. 

Where prosecutions are filed on the basis of 
written consents granted by the competent per 
son or authority, the specification o| the name 
of the complainant is not a statutory requirement 

— the consent being to a specified prosecution : 
AIR I960 Bom 244, Reversed. Slate of Rombav 
v. Parshottam Kanaivaln). I960 Mad WN 808: 03 
Pun| LR 430: (1901) 1 SCJ 226: 03 Rom LR 265: 
19G1 Mad LJ (Cr) 140: (1901) l Mad U (SC) 
09: (1901) 1 Andh WR (SC) 59: (1901) 1 SCR 
438: 1961 Nag LJ 231: 1900 All U 946: 1900 
RLJR 727: (1900) 2 Ke r LR C21: I960 MFC 763: 
096!) 1 Or U 170: 19G0 All WR (HQ OS: 1900 
All Cr R 429: AIR 1901 SC 1 (3) (Pt B) (Pr 13). 

S. 20 (1) — Sanction for prosecution — 
Nature and object of — Sanction must precede 
actual prosecution though it can be proved 
subsequently — No particular form is necessary 

— Recording of reasons for sanction though not 
necessary, prescribed authority must have suffi¬ 
ciently applied its mind tu facts of case — Sanc¬ 
tion must be for prosecution of certain offence 
under the Act by particular offender but need 
not be for prosecution by specified prosecutor — 
Interpretation of Statutes — Conditions cannot 
generally be rend into provisions of law if they 
are not found there at nil — Civil P. C. (1908). 
Preamble — Interpretation of Statutes. 1965 All 
U 612: 1965 All WR (UC) 823: 1066 All Crl R 
1: AIR 1006 All 504 (505) (Pi A) (Pr 4). 

-S. 20 (!) — Scope of. 

In addition to the prosecution by the authorities 
mentioned in Section 2 (1), the section also 

provides for a prosecution to be instituted with 
the written consent of any of these authorities. 
This consent should be specifically related to a 
particular offence with reference to which it 
is intended to institute a prosecution. (1062) 2 
Mad LJ 104: 1962 Mod LJ (Crl) 424: 1062 (1) Cr 
U 166 (167, 168) (PI B) (Pr 3). 

"T 20 (1) — Sanction for prosecution — II 
should mentioned person to whom consent Is 
given. 

A written sanction or a written consent for 
prosecution, without mentioning the person to 
whom such consent or sanction is given, would 
not be a sufficient compliance with the terms 
of the section. 60 Bo m LR 441: ILR (1058) Bom 
906: 1960 Cr LJ 805: AIR 1900 Bom 244 (246) 
(PI B) (Pr 0) (DB). 

* 20 -- Scope and object — Wrlllcn consent 

must be with reference to particular offence by 
particular person — Special authorisation for 
each case — Necessity — Section 16 (1) (a) and 
toj — Scope — Storage of waste tea — Off¬ 
ence. 

The institution of a prosecution whether it be 

§ un p 0 ^ ernmenl or a local authority 
under the first clause or by a duly authoris¬ 
ed person under the second clause, can only be 


for :i particular offence committed bv a particu¬ 
lar person. A written concent must be with refs- 
rence In a particular offence committed try « 
partiruhir person. There can be no general con¬ 
sent lor the prosecution of oil offenders. Tbc 
authorisation under the second clause can be a 
general authorisation to insti'ulc, «»r give con¬ 
sent to, prosecutions for offences under the Act 
and it enables a general delegation "I the power 
given to the Slate Government an 1 local auth¬ 
orities under the first clause. It is obvious thal 
• he very object of the second clause is to enable 
the Stale Government and the local authorities to 
appoint some other person to exercise on their 
behalf the discretion vested in them bv the firsi 
clause. ILR 22 All 123: {!%()) 1 KI.R 582: (iflGO* 
KLT 515. Relied on. 

As lea waste is not an article of food. CL (a! 
of Section 10 ( 1 ) becomes inapplicable since ihai 
clause relates only to I ie inanulacture, storage, 
sale or distribution of an article of food. Storage 
o| an adulterant bv a person who is not a 
manufacturer of food i$ no offence even if the 
storage be for purposes of sale. 

The words 'which may be employed for the 
purpose of adulteration’ in Section 16 (i) (<j) 

arc not used in the sense, is capable of being em¬ 
ployed for the purpose of adulteration'. What is 
punishable under Section 16 ( 1 ) (d) posses . 

Mon. by a manufacturer of food, of an adulterant 
m circumstances which lead to the inference that 
he is keeping it for being used bv him for pm-- 

8*'urn? tn'Tmv Tr 

J4,*jR <*) 51: AIR ml S S 

--S. 20 -- Sanction for prosecution — Form 

nnd contents of — Secllo n io (7) — Non-com- 

fr c T. Scr,0 «s Irregularity — Section 11 — 

on l^nr> d | drCSS d ,° flrsf nccuscd i owner of sbon, 
on second accused, employee—Legality - f, f 

Snt 5 f ° f T *!■ S - 221 L Clubbing together Jf 
rhnrge for actual commission of the ofTcnce of 

Snn f cl ,i on rc< iuired bv Section 20 of the Pre 

torn nP. ° f 1 .°°' Adul,ern *'°n Act is not an empty 
- V /. 11 must show that the authority giving 
the sanrt.on ha, applied his mind to the aKS 
commission of the oilence bv the accused SS 
and was satisfied that the accused hnslohT^ 
secuted for the said offence NccessariKv% 
follows that the sanction must be for the 
cution of specified individuals and for aSeSlfc 

Sc e of Ii C r , COnf f rinc of nn authority 
giving or sanction in vngue nnd general ifm,. u 

not what is required under Section 20 

o? vnf5 r0per ." nd vnlid snnc li°n. In the*'absence 
Of valid sanction under Section *>0 tho 

tion launched could not be sustained nnd P* 05 * 0 **: 

a vis 

Jtsrsnts a *£? stmj 

ous irregularity which causes s * ® ew - 

135 i srt. « 

S"?„" st Srjsrjssfiy^ K 

the main offence in the first i n ..„ ,h nccused for 
b "" f„„„d «.»„ , ts £2 
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offence charged against them. The defect in the 
:aarge as framed against tiie accused has caused 
prejudice to them in the trial of the case and the 
order acquitting the accused calls for no inter¬ 
vene* (I960) MLJ (Cri) 595: 1960 Cr LJ 1467: 
flWO) 1 Ker LR 582: 1960 K'c r LT 515: 1960 Kcr 
1J 753: AIR 1960 Kc r 356 (357) (Ft A) (Pr 2) 


denee or resolution — No presumption under Sec¬ 
tion 114. Evidence Act — Evidence Act (1872i 
Sections 78 (5), 114, Illustration (g). ILR (I960) 
Kcr 1449. 

-S. 20 (1) — Authority for prosecution — Ab¬ 
sence of proof — Effect — No objection by ac¬ 
cused — Authority cannot be presumed. 


20 (1) — General authorisation to institute 
prosecution — Validity — A resolution by a 
Municipal Council which gives a general sanction 
”o a sanitary Inspector to file a prosecution undet 
ih? Act against certain specified persons but does 
aot refer to any specilic otTence having been com* 
•Stilted bv the accused, is a valid sanction undei 
Jection 20 (1). AIR 1961 Her 84; ILR 22 All 123 
Rel. on. (1960) 2 Ker LR 717. 

-S. 20 — Sanction, form of — Section of Act 

-eed not be specified — Sanctioning authority 
must apply ils mind before granting sanction — 
There is a presumption from the official act of 
the Chairman of the Municipal Board granting the 
saaction that it was regularly performed. AIR 
1953 SC 666. Rel. on. 1963 Raj L\V 434: 1963 ( 2) 
€r U 527: ILR (1963) 13 Raj 996: AIR 1963 Raj 
233 (234) (Ft A) (Fr 7). 

-S. 20 — Consent without the name of per¬ 
son authorised to prosecute — Prosecution filed 
basis of written consent — Consent being to 
n specified prosecution, specification of name of 
complainant is not a statutory requirement — Con¬ 
sent held not bad. AIR 1961 SC 1. Relied on. 
4962 Raj LYV 279: ILR (1962) 12 Raj 626: 1963 
(1) Cr LJ 221: AIR 1963 Raj 17 (21) (Pt C) (Pr 8). 

3. Prosecution by purchaser. 


-S. 20 — Sanitary Inspector validly appoint¬ 
ed Food Inspector is not a ‘purchaser*. See Prc- 
Tention of Food Adulteration Act (1954), Sec. 9. 
1060 Cri U 569: AIR 1960 Andh Pra 282. 

4. Cognizance of offence. 

-Ss. 20 and 2 (vii), (vill) — Offence under 

Section 20 — Jurisdiction — Corporation of Cal- 
<ralta has such jurisdiction bv virtue of Noti¬ 
fication No. P. II. p. 2503/2R-66/54 — Municipali¬ 
ses — Calcutta .Municipal Act (33 of 1951), Sche¬ 
dule L ILR (1958) 2 Cal 105. 

5. Evidence and proof. 

-S. 20 (1) — Cognizance of complaint — Mis¬ 
description in designation of Officer authorised 
to fife complaint — Maxim ‘falso demonstrate 
non nocet cum dc corpore constat*, applicability of 
— Complaint written on form printed during exis¬ 
tence of Municipal Hoard — Seal of Health 
-Department of Nagnr Mahnpalikn placed on top 
A form — Construction — Extraneous evidence 
(to prove that complaint was made bv duly nuth- 
3riser! person, admissibility — Evidence Act 
(1872>. Sections 92 and 90. AIR 1950 A11 507. 
Uel on; AIR 1948 I’C 82 and AI R19;>4 SC 3;>9 
and AIR 1954 SC 637, Rel. on. 1903 All LJ /6i>: 
1»M (1) Cr LJ 02fl: AIR 1904 All 270 (2.3, 2<4) 
(PI B) (Prs 7, 8, 9. 15. 10, 17) (DB). 

_S 20 (I) — Authority for prosecution — Re 

solution by Municipal Council submitted as such 
rt/thoritv - Proof of — Order bv Municipal Com¬ 
missioner sanctioning authority in favour of Sani¬ 
tary Inspector — Statement by Municipal Com¬ 
missioner in his order or by Sanitary Inspector 
>■ prosecution witness — Not admissible as cm- 


The absence of proof of due authority for the 
prosecution under Section 2<J of the Act, goes to 
'he very root of the matter and deprives the 
Court of jurisdiction. Due authority is a pre- , 
requisite for the initiation of the prosecution, and 
proof thereof, for cognizance. 

It is for the prosecution to prove the due auth¬ 
ority or sanction required to invest the Court with 
jurisdiction. The view that where no objection 
is taken by the accused, the necessary sanction 
or authority may be presumed is not correct. 
AIR 1947 Sind 79, Expl. ILR (1960) Ker 1449. 

6. Practice and procedure. 

“—20 — Complaint by Food Inspector under 
Sections 7/16 — Medical Officer endorsing on com¬ 
plaint for purposes of Section 20 — Medical Offi¬ 
cer is not a complainant to file appeal against 
order of acquittal. Sec Criminal P. C. (1898), 
Section 417 (3). 1964 (2) Cri LJ 502: AIR 1964 
All 497. 

-S. 20 — Municipalities — Calcutta Municipal 

Act (33 of 1951), Section 579 (1) and (2) — 

Municipal Magistrates — Powers of — Not com¬ 
petent to take cognizance of offence under Pre¬ 
vention of Food Adulteration Act. See Munici¬ 
palities — Calcutta Municipal Act (33 of 1951), 
Section 579 (1). ILR (1958) 2 Cal 105. 

-S. 20 — Complaint under need not be signed 

bv complainant. See Criminal P. C. (1898), Sec¬ 
tion 248. AIR 1967 Guj 15. 

-S. 20 — Consent may be proved during trial. 

Under Section 20, there should be a consent of 
a particular person, mentioned in the section, for 
starting a prosecution under the Act but that 
consent may be proved in the course of the trial. 
It is not necessary for the complainant to sign 
the complaint. ILR (1965) Guj 923: (1905) 6 

Guj LR 867: AIR 1967 Guj 15 (16) (Pt A) (Pr 1). 

-Ss. 20, 9 — Appointment of a person as Food 

Inspector under Section 9 — Written consent 

under Section 20 — Not dispensed with — Pro¬ 
secution without such sanction — Invalid. See 
Prevention of Food Adulteration Act (1954), Sec- 
tion 9. (1962) 40 Mys LJ 564. 

-Ss. 20, 2 (vill) — “Local Authority” — Off¬ 
ence committed within municipal limits — Muni¬ 
cipality is the local authority — Commissioner of 
Corporation not a local authority within mean- 
in" of Section 20. See Prevention of Food Adul¬ 
teration Act (1954), Section 2 (viii). (1962) 40 
Mys LJ 557. 

-S. 20 — Question whether Chairman of Muni¬ 
cipal Board had no authority to sanction prosecu- 
tion — Question is mixed question of fact and 
low — Cannot be raised for the first time in the 
appellate Court. 1903 Raj LW 434: 1963 (2) Cr 
LJ 527: ILR (1963) 13 Raj 99G: AIR 1963 Ra| 
233 (234) (Pt D) (Pr 3). 

-S. 20 — Sanction for prosecution precedent 

for validity of prosecution — Acquittal of accus¬ 
ed on ground of want of sanction merely amount? 
to order of discharge — Fresh prosecution 
after sanction is not barred. See Cr, P. Code 
(1898), Section 403 (1). 1963 Raj LW 204. 
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-S. 20 — Written consent filed with complaint 

— No signature of person authorised to consent 
or name of person to whom consent was given 

— Objection not taken during trial — Amounts 
to mere irregularity — Criminal P. C. (1898). Sec¬ 
tion 537. AIR I960 Bom 241, Not foil. 1961 Raj 
LW 111. 

-S. 20 — Sanction by Administrator of Muni¬ 
cipality — Presumption is that it was given 
on dale on which it was shown to have been 
given — Allegation that it was antedated not 
made in grounds of appeal nor taken before 
trial Court — Appellate Court should not deal 
with allegation and hold that it was antedated 

— Evidence Act (1872). Section 114. Illustra¬ 
tions (e) and (f) — Cr. P. Code (1898), Sec¬ 
tion 423. 1961 (2) Cr U 152: AIR 1961 Tripura 
18 (20) (PI B) (Pr 8). 

SECTION 21 

• 

• -S. 21 — Scope — Effect on Sections 32 and 

347, Cr. P. Code. 

Section 21 of the Act is not a disabling provi¬ 
sion. All that it docs is to authorise a Magis¬ 
trate of the first class to award a sentence be¬ 
yond the limits prescribed for him under Sec. 32 
of the Code. It docs not afreet the provisions of 
Sections 207 and 347 of the Code nor has il 
anything to do wlitx the jurisdiction of a Court 
of Session. Twe oect'on does not make the com¬ 
mitment by a Magistrate competent to award the 
full sentence prescribed by the Act, a nullity; nor 
docs the section interfere with the jurisdiction 
of a Court of Session to deal with a matter com- 
to U in spite of its provisions. AIR 1959 
All /i8, Reversed. Stale of Uttar Pradesh v. 
hhusi Ram, 1960 Cr LJ 1378: 1960 All LJ 633: 

g 999 } » A e . r LH ,79: 1960 AI1 WR (HC) 498: 
(I960) 2 SCA 212: I960 All Cr R 312: 1961 Andh 

HL.\ 4: 1961 MLJ ( Cri ) 26: ( I9€ °) 3 SCR 427: 
(1961) 1 SCJ 78: AIR 1960 SC 905 (906) (Prs 4, 5). 

- f77„ Scope of ~ Seclion 347, Cr. P. Code 

Applicability — Ordc r of commitment In Scs- 
slow Judge - Legality — (Cr. P. Code (1898). 
Section 347) — (Interpretation of statutes). 

• ^ Rere o special Act has made a special provi¬ 
sion for punishment to be nwarded by a Ma*»is- 
rate irrespective of the limitations placed upon 

n P ° W< T S “nder the Criminal Procedure Code. 
l t r.^ aE ?i? Un s l ? an al >™Ration of the general law 

PrJcedure r roH ,0nS ° f Se , cU ° n 347 of lhe Criminal 
Procedure Code cannot be applied to such a case. 

,hat * hc or dcr of the Magistrate apparent- 
347 * I C ‘- P ‘ Code committing the 

triM ’of ho ?!??“ ,l Ud i C "’ as not leRal and the 
n«» i.. • j. e ,. cnse t'v the Sessions Judge was with- 

207- J |OKO d An°^D « 59 AH U ,39: I95 » AU Cr R 

1959 & u ,388: 

[Reversed in AIR I960 SC 905.] 

SECTION 23 

HukTnS,~R,^ CV r enti0n o°f F ? od Adulteration 
venf Artw5 ), M Rul r .u RuIe docs not contra- 
luL „ ? f thc Constitution. See Consti- 

Am im sc a ii35 r . liclc 14 ‘ 1964 (2) Crl u 220: 


menihi ’Vi??. T Pers . on cannot assert any funda- 

sr sat 1 ,*W3Sr 


-S. 23 (1) (e) — Validity of Rule-7 — fed 

beyond the authority conferred by Section 23 (!) 
|c) — Act of causing sample to be analysed 4* 
one of the duties of the Public Analyst. See 
Prevention of Food Adulteration Rules, Rule 7* 
1964 (2) Crl U 2C2: AIR 1964 .411 418 (DB). 

©-Ss. 23, 2 (1), 7, 16 — “Adulterated milk” —> 

Sale of mixture of buffalo milk and caw milk —■ 
Proportion of mixture not known — On analy¬ 
sis sample found to contain less tlian prescribed 
minimum of non-fatty solids lor cow milk — 
Mixture is adulterated milk within the meaning +C 
Section 2 (i) (1) — Accused is guilty under Sec- 
lion 1G read with Section 7 — Criminal Appeal 
No. 1940 of 1960 (All) and I960 All LJ 318: AIR 

1960 All 504: 19G0 Cri U 1056 (2), Override*. 

See Prevention ol Food Adulteration Act (1954), 
Section 2 (i). 1961 (2) Cri LJ 737: AIR 1961 AM 
590 (FB). 

•-S. 23 — Rules under, Rule A. 11.01.03 — 

Scope of presumption under — Sale of mixture 
cow and buffalo milk — Presumption not ap¬ 
plicable. 

Only one presumption is permissible under the 
rules and it is that contained in Rule A. 11.01.63 
and is to the effect that where milk is sold or 
offered for sale without any indication as to whe¬ 
ther it was derived from cow, buffalo, goat or 
sheep, the standard prescribed for buffalo m*Ur 
shall apply. This presumption cannot apply 
when it is known that the milk sold or offered 
for sale is a mixture of cow milk and buffalo 
milk, even if the proportion in which the two 
kinds of milk arc mixed is not known. The pie- 
sumption applies only when the source is un¬ 
known. Prom Das v. State, 1961 (21 Cr U 
737: 1961 All U 483: 1961 All WR (HC) 466: 

1961 All Cr R 228: 1LR (1961) 2 All 229: AIR 1MM 
All 590 (694) (PI B) (P P 6) (FB). 

m ( L (b) a S d (n,) t 2 (l) and (*“>. 

«*> |1) (») — Prevention of Food AduUera- 
lion Rules (1955), Rules 5 and 44 <b) — Sale of 
mixed milk of cow and bulTalo — Test of 
slandard for cow and buffalo milk — There are 
no statutory standards of quality or sUtntore 
limits of componcntal variability for mixed milk 
of cow and bulTalo - Legality — It would be 
illegitimate to coerce conformity with the ataafr 
ards which arc the creation of the Public Aon-, 
yst by penal sanction — Opinion of Public An. . 
!yst — Value of. Sec Prevention of Food Adulte¬ 
ration Act (1954), Section 2 (i) and (xu). UM 
Crl LJ 1056 (2): AIR I960 All 5M. 

[Overruled by AIR 1961 All 590.] 

——S. 23 — Rules under, Rules 7, 15, i7 ^ 
18 — Scope — If mandatory — Non-compUtnce— 
Conviction not Illegal — (Prevention of Food 
Adulteration Rules, Rr. 7, 15, 17 and 18). 

7 ' 17 and 18 are directory and not 

mandatory. There is no direction in thc Prevn. 
tmn of Food Adulteration Rules laying down that 
a report of the Public Analyst slinll not be ad¬ 
missible in evidence without due compliance with 
certain rules. It is possible to lukc the Puhtin 

wher^ih rcp0rt int0 cons 'deration even in 

, ji erc was non-compliance with some of the 

fflsJSi'as wsa K5 
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cooked food within the meaning of Bengal Finance 
Act, Schedule, Item 7 — Merc lad, that other ac¬ 
tions are necessary to extract A chhana' out of boil- 
ed milk does nol make Ihe process anything other 
’-haci cooking. Sec Sales Tax — Bengal Finance 
(Sales Tax) Ad (G of 1041). Schedule, Item 7. 
fmO) Hi STC 931: AIR 1900 Cal 390. 


M, 23 (!) (h), 7, 10 ( 1 ) (si) — Prevention of 
rood Adulteration Rules 11955), Appendix B, 
Clauses A. 11.06, A. 11.01.01 and A. 11.01-03 — 
Amendment made in Clause A.11.06 on 9-12-58 — 
Effect of — Standard of buffalo milk made ap¬ 
plicable to Dnhi of undcrclared source — Amend¬ 
ment Is substantive law though garbed as rule 
evidence — llcnce not retrospelive in opera- 
lion — Rule does nol create new oifence and is 
not ultra vires Ihe Act— Sec Prevention of Food 
Adulteration Ad (1954). S. 7. 19G4 (2) Crl LJ 281s 
AIR 1904 Cal 334. 


'ft-S. 23 — Rules under — Rule 50 (1 )• 

Cause (1) and Kerala Government Notification* 
eluted 11-1-1502 issued thereunder specifying arti 
ales of food which would be regulated by licence, 
art ullra \ ires. 


Ss. 23, 13, 7 and 10 (1) — Rules under Act, 
Rules 28 and 29 — '1 ur dal — Adulteration — 
Certificate oi Public analyst staling that dal was 
found to contain Metanail yellow a prohibited 
coal-tar dye — Certificate is sufficient proof of 
adulteration so as to base conviction thereon — 
Non-mention of quantity of dye or tests conduct¬ 
ed, is not material. See Prevention of Food 
Adulteration Act (1954), Section 13. 1904 (1) Crl 
U 403: AIR 1964 Ke r 107 (DB). 

-Ss. 23 ( 1 ) (g), 24 (2) (b) — Validity - Rule 

providing lor mailer enumerated in Section 24 
(2) (b) and not in Section 23 (1) (g) — Rule 
not beyond rule-making competence of State Gov. 
eminent and is valid. See Prevention of Food 
Adulteration Act (1954), Section 24 (2) (b). 1902 
Ker LJ 240. 

-S. 23 (1) (h) — Rules under Rule 14 — Non- 

compliance with Section 10 (7) and Rule 14 — 
Accused hcld_ prejudiced — Non-compliance with. 
Section 10 (7) amounts to flagrant violation ol 
provisions of the Act. See Prevention of Food 
Adulteration Act (37 of 1954), Section 10 (7). 
1959 Cr LJ 1323: AIR 1959 Ker 351 (DB). 


Rule 50 (l), Clause (1) of Ihe Prevention oi 
Food Adulteration Rules and the Kerala Govern¬ 
ment Notification, dated 11-1-1902 issued there* 
under art* ultra vires of S. 23 of the Prevention of 
Food Adulteration Act, 1954. CIs. (1) and (g) of 
Sec. 23 (!) under which the impugned Rule has 
been framed to show that the choice of the arti¬ 
cles of food Ihe sale of which is to be regulated 
by the issue of licences, involves the exercise of 
disc re lion and judgment and is not a mere minis- 
Serial or mechanical act. That involves three 
fhingsc (1) the choice must be made by the 
Central Government in exercise iff its judgment: 
(2) that judgment must be exercised in consulta¬ 
tion with the expert committee constituted under 
Section ,> the Act which would be in a position 
Co advise it as to whether it is necessary or not 
□r the public interest to bring a particular arti 
cle of food within the regulation; and (3) it can 
cake a final decision only alter ‘previous publica¬ 
tion*. 1902 Ker LT 1012, Overruled. Raja 
SfefclttniB Nair v. City Corporation Trivandrum, 
*t»5 Ker IJ 123: 1965 Ker LT 01: ILR (1965) 
t ke* 119: 1965 Mad LJ (Cr) 126: 1906 Cr LJ 
7!W; AIR 1960 Her 184 (185, 187) (Prs 3, 12) 

ft-Ss. 23 (1) (f), 16 (1) (a), 2 (5), 2 (13) - 

Prevention of Food Adulteration Rules (1955). 
Rule 44 A, Clause (b) — Kesari dal — Posses¬ 
sion for purpose of sale, not for human consump¬ 
tion or use, but as fodder — Possession is punish¬ 
able-under Section 16 (1) (a) — There can he 
little doubt that the Rule prohibits the posses¬ 
sion of Kesari dal for the purpose of sale, irres 
pective of whether or not the sale is for 
human consumption or use — There is nothing 
m the context in Section 23 (1) (f) requiring the 
word ‘sale’ to he read otherwise. See Prevention 
of Food Adulteration Act (1954), Section 10 (1) 
(a). 1965 (1) Cri U 440: AIR 1905 Kc r 123 

«FBJ. 

-S. 23 (1) (f) — Prevention of Food Adul¬ 
teration Rules (1955), R. 44-A, Cl. (b) — Pro¬ 
hibition on trade of Kesari dal is reasonable res- 
•riclioa and is covered by Article 19 (6) — Hav¬ 
ing Kgard lo the serious consequences that the 
consumption of Kesari dal by human beings 
iMlaiby it can scarcely be contended that the pro¬ 
hibition of its sale is not reasonable restriction. 
Sec Constitution of India, Article 19 (1) (g). 
BMC ft) Cr LJ 440: AIR 1905 Ker 123 (FB). 


-S. 23 — Cocoanul oil is food — Cocoanut oil 

lound to be adulterated — Vendor held guilty, 
Sec Prevention of Food Adulteration Act (1954), 
Section 2 (v). 1964 MPLJ (Notes) 91. 

-Ss. 23, 13 — Law prescribing minimum 

con (cut of non-fat solids in milk — Contents of 
analyst's report. 

Where the law has prescribed in Ihe case of 
milk the minimum content of non-fat solids all 
lumped together, it is nol necessary for the 
analyst to give a quantitative break up of each 
of the different kinds of non-fat solids. 1959 
Jab LJ 502: I960 Cr LJ 487: I960 MPLJ 290: 
AIR 1960 Madb Pra 125 (126) (Pt B) (Pr 6). 

-S. 23 — Contents ol milk — Variability of 

— Consideration of. 

The contents of the milk, whether of fat 
or of the non-fats solids do vary. That is exact 
ly why the law has not prescribed a cast iron 
percentage but has said that to be within the 
standard these percentages should not fall below 
a particular percentage. One cannot go beyond 
it and still assume that in certain circumstances 
the contents may go lower than the prescribed 
minimum. See Prevention of Food Adulteration 
Act (1954). Section 2 (1) (I). 1960 Cr U 487: 

AIR 1960 Madh Pra 125. 

-S. 23 — Prevention of Food Adulteration 

Rules (1955), Rules 23 and 29 — Banning ol 
colouring mailer, other than those permitted — 
Whether violative of Article 19 (1) (f) o! Consti¬ 
tution of India — Sec. 23 (1) (j) — Prevention ol 
Food Adulteration Rules (1955), Rules 23 and 29 

— Dhal coloured with non-pcnnilted colouring 
matter — Legality — Constitution of India (1950), 
Article 226 — Petition to quash conviction — Sta¬ 
tutory remedy of revision availed of and dismis¬ 
sed at the admission stage — Writ petition for 
same relief, If maintainable. 

It was contended for the petitioners that the 
banning of colouring matter other than those per¬ 
mitted is arbitrary and an unreasonable restric¬ 
tion on a citizen's fundamental right to carry on 
any occupation, trade or business. 

Held, that no citizen has a fundamental 
right to manufacture or sell poisonous articles of 
food. This argument of the petitioners has onl> 
to be repelled as the right of every citizen to 
pursue any lawful trade or business must be 
subject to such reasonable conditions as may be 
deemed, by the Government authority of the 
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country essential to the safety, health, peace, 
order and morals of the country. The contention 
that so far as dhal was concerned, the dye is ap¬ 
plied only externally and so it did not amount to 
violation of the rule, cannot be sustained. The 
grounds taken in the original petition were not 
taken in the criminal revision petition, but Inal 
is no ground for interference. In the circum¬ 
stances, Ihis is not a lit case for interference 
under Article 226 or Article 227. (19G5) MU 

(Cri) 399 (Ker): ILR (1965) 1 Ker 222. 

-Ss. 23, II — Rules under Section 23 — 

Rule 22 requiring 4 ozs., of ghee to be sent foi 
analysis — Only 1V 2 oz. sent — It is mere ir¬ 
regularity and in the absence of prejudice to him 
accused cannot escape consequences of his wrong¬ 
ful act. Sec Prevention of Food Adulteration 
Act (1954), Section 11. 1960 Raj LW 369. 

“—S. 23 — Belated analysis of milk — Presump¬ 
tion — Report of public analyst bearing date a 
month after taking of sample — Inference — 
Presumption would arise lhal the analysis was 
not done immediately on receipt of sample, but 
much later — It is for the prosecution to rebut 
that presumption by examining the Public 
Analyst — Otherwise his report would not be ac¬ 
cepted. See Prevention of Food Adulteration Act 
41954), Section 13 (5). 1964 (2) Crl U 363: AIR 
1964 Tripura 48. 

SECTION 24 

—-S. 24 — Prevention of Food Adulteration 
Rules (Andhra), Rule 9 (c) — Seizure — Sus¬ 
picion in the mind of Inspector about the arti¬ 
cle being adulterated not essential under Sec¬ 
tion 10 (4) — Under Rule 9 (c) also confirmed 
suspicion of the Inspector is not essential for 
5?J?r l K 8# « See Prevcnli °n of Food Adulteration Act 
Section 10 (4). 1964 (1) Cri U 24 ( 2 ): 
AIR 1964 Andh Pra 25. 

S. 24 — ‘Chhana* is a cooked food and 
exempt from taxation which according to tho 
Prevention of Food Adulteration Act ‘means’ pro- 
r I , < ? blame £ *>y boiling of whole milk — Mere 
J/S 1 . thal other actions are necessary to extract 
Lhhana out of boiled milk does not make the 
process anything other than cooking. See Sale 9 
u e 5 R . al f inance < Salcs Tax) Act (6 of 

tm fed mf 6 ’ Ilcm 7 ‘ (1965) 16 8X0 93,5 ^ 

linn 23 (1) (g) — Kerala Preven¬ 

ts?.,,, 0 / Foo £ Adulteration Rules (1957), R. 4 - 

In L'~^ ul /lv p ^! ldl,,,? f0r ma,,er enumerated 
In SceUon 24 ( 2 ) (b) and not In Seellon 23 ( 1 ) 

~ «ule not beyond rule-making competence 
ol State Government and Is valid. 

Ral ? , 4 °t the Kerala Rules, prohibiting 
hernia lure . for J sale any food without a valiS 

cxnrn«| hsued under lhe Rulcs - rcla,es lo * mattei 

enumerated in Section 24 (2) (b) and 

oelenrn^r^k fu i y ' vi,hin ,he rule making com¬ 
petence of the State Government. 

lakH? nf can ?-° l ** tnterpreted as requiring the 
food ax u • , lc f. nc ? f °J sale of any article of 

As isnrs. 

MandarA^* ~7.. Ru,e under, prescribing same 
J«uuMd of milk In cotton-seed areas — No| un. 

SE 4 ff C i^ B8e a different standard Is pfS- 
; ed *or butter and ghee. P 

®ilk7or SS* P resdribes aame standard for 
®iik for areas where cow and buffalo feed cod- 


sists to a considerable proportion of cotton-seed 
as well as for those areas where it does not 
so consist cannot be said to be unreasonable on 
lhe ground that a different standard has been 
fixed lor butler or ghee with respect to these two 
areas. Since the composition of butter and ghee 
in cotton seed areas is different from the butter 
or ghee in other areas, a different standard has 
been prescribed lor these two areas. But the 
percentage of fat or non-fat solid content in lhe 
milk, is usually about the same irrespective of 
whether or not the animal is fed to a consider¬ 
able extent on colloii-socd. There will be, of 
course, local and individual variations, but they 
have all been eliminated by prescribing a standard 
of the minimum ol the percentages taken in a 
large number of samples; but these percentages 
have nothing to do with the place and the pro¬ 
portion of cotton seed in the feed. 1962 MPU 
972: 1962 Jab U 1062. 

-S. 24 — Previous publication — It is open 

lo Court to lake into consideration State Govern¬ 
ment gazette for holding that the relevant notifi¬ 
cation under Section 24 (2) (b) of the Act, had 
received previous publication. 1965 (1) Cri LJ 
580: AIR 1965 Pat 176 (176) (Pt B) (Pr 2). 


SECTION 25 4 

* S. 25 (2) — Offence committed in 1955 — 
IToseculion launched by Assistant Medical Officer 
•— Held, that the contention that by virtue of 
Section 25 (2) of the Prevention of Food Adultera- 
lion Act the power which the Assistant Medical 
Officers exercised under the U. P. Pure Food 
Act and Rules thereunder could be exercised by 
Ihem under the Prevention of Food Adulteration 
Act was not tenable as the Food Inspectors ap- 
pointed under the U. P. Pure Food Act were con¬ 
ferred the power to prosecute by the Act 
itself that is by Section 34, thereof. They did not 
derive their powers under any Rules. See Pro- 
vention of Food Adulteration Act (1954). Sec- 

*',?« 7 - 1957 Crt U 815: AIR All 343 (I) 
(DB). 

S* 25 (1) and (2) — Power of inspection 
exercised by Executive Officer of Panchayat 
M° a f d , —, ERecJ of repeal of Madras Act by 
central Act — Saving clause contained in Sec. 
“"J 25 (2) had no application to this case ^ 
Under the Central Act Food Inspectors alone 
could exercise the power of inspection — ConSe- 
quent lo repeal of the Madras Act. the Executive 
Officers ceased to have such powers. See Madras 
Prevention of Food Adulteration Act (3'of 1918), 
Section 7. 1958 Cr U 729: AIR 1968 Atadh Pra 

iHo. 

Zrf- 2 „ 5 f - Section 442 of Calcutta Murittlnal 
Act (33 of 1951) has got distinct entity untramnXl-’ 
led by provision of Rule 50 of Prevention of 
Food Adulteration Rules and is not in'aiW way 
Section 25 of the Prevention 'of 
™ od * dul, e ratl °? Act - No eating house cut‘be 
run without a licence under Section 442 oT the 

SttjJSF® 50?‘ 

25 ,r Scope, and effect of — If/iWiti 
Section 582, Calcutta Municipal Act ,(i&51^,w M 
Even though lhe Prevention of Food AdullfStlS 1 
Acl did not become a* workable CnAbi iiatn ik 

i asasa.: 

Ait itSdf, the correspondingfdaw tehtttsJt toUctahb 




PREVENTION OF FOOD ADULTERATION ACT (1954), S. 25 


mg of premises for the manufacture or sale of 
mustard oil so far as it may he contained in 
.Section 582 of the Calcutta Municipal Act musl 
be deemed to have been repealed, not on 
1 *--12-1957, the date on which the State Rules 
made under Section 24 prescribing the forms ol 
licence were published, but on l-G-1955, when 
the Central Act came into force. See Municipa¬ 
lities — Calcutta Municipal Act (33 of 1951), Sec¬ 
tion 442. 1960 Cri LJ 817: AIR 1960 Cal 388. 

S. 25 (2) — Scope — Rules framed under 
Section 20 of the Madras Act — If saved and if 
effective. 

Section 25 ( 2 ), Prevention of Food Adulteration 
Act, saves all rules, regulations and bye-laws 
relating to the prevention of adulteration of food 
made prior to the coming into force of that Act 
and which were in force in so far as they are 
not inconsistent with or repugnant to the provi¬ 
sions of that Act. The prior rules under Sec¬ 
tion 20 of the Madras Act 3 of 1918 must bn 
considered to be in force under the Act till thev 


Rules — Word *o r ’ in Entry 4 should be read 
as ‘and' — Prevention of Food Adulteration Rules 
19oo — Patiala Pure Food Rules (1998 Bk), R. 3 

— Interpretation of Statutes. 66 Pun LR 361: 
1964 Cur LJ 100: 1964 (2) Cri LJ 114 (114, 115) 
(Pr 3) (DB). 

— Ss. 25 (2), 7 ( 1 ) and 16 ( 1 ) (a) (ii) - Mixed 
milk of cow and buffalo — Standards in Punjab 
are those laid down in Punjab Pure Food Rules 
(1930) — Mixed milk containing 49 per cent, of 
milk fat and 7.8 per cent, of milk solids other 
than tat — Conviction not justified — Punjab 
Pure Food Act (8 of 1929), Section 22. 64 Punj 
LR 802: 1962 Cur LJ 330: 1964 (2) Cri U 113 
(114) (Pr 4) (Punj) (DB). 

-S. 25 (2) — Marwar Pure Food Rules, 1940 

— Inconsistent with Rules under Central Act — 
Marwar Rules not in force and cannot apply. 
1962 Raj LW 279: 1963 (1) Cr LJ 221: ILR (1962) 
12 Raj 626: AIR 1963 Raj 17 (22) (Pi D) (Pr 9). 

-S. 25 (2) — Sale of mixed milk derived from 


are replaced by other rules. 1957 Mad VVN 487 c oa t and cow inJ^hn..^^nn7*r,l Z 

1957 ^lad ^736^7 Mad U (<>) W8: AIK ! en,s —Marwar ,>urc Fo °d Rules 1946. Schedule* 

19u7 Mad ,36 (736) (Pr 2). „ em 5 _ H eld, app | icab lc. 1961 Kaj LW 686. 

--Ss* 25 ('-) an <I 28 — Applicability of — In. - S. 25 — Rules under Marwar Pure Food Ac! 

traction of Rule 37-E (b), Madras Prevention of are effective in Slrohl and Jaisalmcr Districts — 
Adulteration Rules prior to coming into force ol Marwar Pure Food Act (16 of 1946 as amended 
Rules framed under Act of 1954 — Liability to by Act 1 of 1953) — Rules under. 


conviction — Accused could not be saved from 
conviction by reason of the coal-tar derivative 
used falling within one or more of the five calc- 


The Marwar Pure Food Act, 1946 had been 
amended to extend to Sirohi and Jaisalmcr — Dis¬ 
tricts by the Marwar Pure Food (Amendment) 


eories mentioned in Rule 28 by virtue of Sec- Acl> 1953 (Act No . j 0 f 1953). Thus rules (ram. 
,, Jn' C ,• PreNcnhon of ^od Adulteration e d under the Marwar Act and continued by Sec- 
it *Hio eC IOn “ 1 ■ lion 2a the Central Act arc effective and there 

1957 Mad 268. is no inconsistency or repugnancy with the Cen- 

_c m a\ nf mun, ,raI Act or Rules subsequently framed under the 

"!■ a- A d s uK,i7. "'r- tsr gf-a *«*■ ■»» »•: «•« *»■ “■* (*«»»>» 


Act (1954), Section 2 (i). 1957 Cri LJ 616: AIR 

1957 Mad 268. 

-S. 25 (1), (2) — Scope — Repeal of Bihar 

Prevention of Food Adulleration Act — Effect. 

What is provided is not the local Act but tho 
rules, regulations and bye-laws relating to the 
prevention of adulteration of food made under 
such corresponding law and in force immediately 
before the commencement of the Central Act 
which shall, except where and so far as they 
are inconsistent with or repugnant to the provi- 


PREVENTION OF FOOD ADULTERA¬ 
TION RULES (1955) 

RULE I 

R. 1 — Sale of Butwal Ghee found lo be not 


sions .of the Central Act, continue in force until to the standard prescribed for State of U. P. — 


altered, amended or repealed by rules made undci 
the Central Act. Hence, the entire Bihar Preven. 


Held, conviction for offence under Sections 7/16 
was not maintainable as rule prescribing for one 


tion of Food Adulteration Act was repealed and standard for whole of U. P. was unreasonable 

any complaint filed by the inspector by virtue of and any prohibition to sale of imported un- 

Section 21 of the Bihar Act must be deemed to adulterated ghee was also unreasonable. See 

be a complaint filed by a person who was nol Prevention of Food Adulleration Act (1954), Sec- 

authorised to do so. AIR 1957 All 343 (1), Rel. tion 7. 1964 All WR (HC) 88. 


on. 1958 BUR 469: 1959 Cr U 508: AIR 1959 
Pal 182 (183) (Pr 3).. 

-S. 25 (2) — Punjab Prevention of Food Adul¬ 
teration Rules (1955), App. B, Item A 11.01.01 
Mixed milk of cow and buffalo containing 8.2 pci 
cent of milk solids not fat — Mixture is adulterat- 


-R. 1 (3) — Rules under — Subsequent amend¬ 
ment — Effect — (General Clauses Act (1897), 
Section 5) — (Interpretation of Statutes). 

Where sub-rule. (3) of Rule 1, under Preven¬ 
tion of Food Adulteration Act was subsequently 
amended by notification S. R. O. 1202 of 10 th 


fd as ilem A 11.01.01 in Appendix B prescribes May 1956 published in Calcutta Gazette of 19th 

a « a Ml . - . V! M a A f a I (ah a A«tr mill* in _ . . . • • it i ... 4 L ^ J t#\ 


8.5 per cent milk solids not fat for cow milk in 
Punjab — Even under Rule 3 of Punjab Pure 


July, 1956, the amended rule must be deemed to 
have been in existence from the original making 


Food Rules which becomes applicable by virtue n „ d publication of the rules. 1958 Cri LJ 169 (2) 
of Section 25 (2) of the Prevention of Food (, 71) (p , A) (Pr 5 ) (Cal). 


Adulteration Act such mixture is deemed to be 
deficient when contents of milk solids not fat 
are less than 8.6 per cent — Punjab Pure Food 


-R. 1 — Marwar Pure Food Rules. (1946) — 

Inconsistent with rules under Central Act — 
Rules not in force and cannot apply. See Pre- 


Rules (1930), Rule 3 (as amended in 1952). See Uon of Food Alteration Act (1954), See- 


Prevention of Food Adulteration Act (1954), Sec¬ 
tion 2 (i) (1). 1964 (2) Cri LJ 202: AIR 1964 

Punj 332 (DB). 

-Ss. 25 (2), 7 and 16 (1) (a) — OITence relat¬ 
ing lo mixed milk commuted In are a comprised 
In erstwhile Patiala State — Rules for determin¬ 
ing standard ol milk will be Patiala Pure Food 
Rule, and not Prevention of Food Adulteration 


tion 25 (2). 1963 (1) Cr LJ 221: AIR 1963 Raj 17. 

RULE 5 

• r. 5 — Validity — Rule does not contra¬ 
vene Article 14 of the Constitution. See Consti¬ 
tution of India. Article 14. 1964 (2) Cri LJ 229: 
AIR 1961 SC 1135. 


PREVENTION OF FOOD ADULTERATION RULES (1955), R. 5 
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•-R. 5 — Person cannot assert fundamental 

right to carry on business in adulterated loud 
stuffs. See Constitution oi India, Article 19 (lj. 

AIR 1964 SC 1135. 

-R. 5 — Prevention of Food Adulteration Act 

(1954), Section 16 (1) (a) and Rules 44 (g), 5 and 
Appendix B. Para. A.01.01 — Sale oi aerated 
water sweetened with saccharin — Conflict bet¬ 
ween provisions of Appendix B. Para. A.01.01. 
and provisions of Rule 14 tg) — Rule of harmo¬ 
nious construction — Aerated water sweetened 
with saccharin though deviation troni standard 
prescribed in Para. A.01.01 is protected bv 
Rule 44 and sale of such water is no offence. 
See Prevention of Food Adulteration Act. 1 19541, 
Section 16 (1) (a). 1965 (2) Cri LJ 451 (2): .AIR 
1965 All 486. 

- R. 5 — Prevention of Food Adulteration Act 

11954), Sections 2 (i) and ixiij, 7. 13 l5), 16 (i) 
(a), 23 (1) (b) (m) — Sale oi mixed milk of cow 
and buffalo — Test of mean standard for cow 
and buffalo milk — Legality — Opinion of pub¬ 
lic analyst — Value of — Held, (i) that the con¬ 
viction of the accused could not be sustained on 
the basis of the report of Public Analyst since 
his opinion was based upon the mean standard 
which was his own creation and had no statutory 
support (ii) That the said report did not state 
what was the actual percentage of water in the 
sample and hence it was not possible for the court 
lo test the accuracy of his opinion since stand¬ 
ards vary for various reasons. See Prevention of 
Food Adulteration Act (1954), Section 2 (i) (xii). 
1960 Cri U 1052 (2): AIR 1960 All 564. 

-R. 6 and Appendix B — Certificate of analyst 

- Legality. 

In the case of adulterated mustard oil, even if 
the test for argemone oil was not applied, once 
it is found that saponifle value and the Bcllier's 
test show that the sample was not in conformity 
with statutory requirements, the opinion of the 
analyst that the oil was adulterated must be ac¬ 
cepted. (1965) 7 OJD 17: 31 Cut LT 100: 1LR 
(1964) Cut 778. 

- R, 5 — Report of Public Analyst — Sample 
stated to be not of standard purity — Details not 
given — Amounts to mere formal defect. Sec 
Prevention of Food Adulteration Act (1954), Sec¬ 
tion 13. 1961 Raj LW HI. 

RULE 6 

— -R. 6 — Rend with Appendix B, Item A 11 . 
U1.01 — Cow’s milk — Report of Public Analyst 
indicating deficiency of 0.5 per cent, in regard to 
milk solids other than milk fat — Milk held 
adulterated. 1963 All WR (HC) 768: 1963 All Cri 
n 468: 1964 All LJ 59. 


RULE 7 

——Rr. 7 (3) and 12 — Forms under, Forms III 
and VI — Validity — Actual analysis pot done by 
assistant — Form of report held not ultra vires. 
“ ec Prevention of Food Adulteration Act (1954), 
12; 1965 AU WR («C) B <* : 1965 All Cri 
1W5 All U 1004: 1980 Cr U 122: AIR 1060 

777 , R ’ * “ Report of Public Analyst — Analysis 
‘° b e , done by Public Analyst — Report 
b y Public Analyst — Certificate is in form 
prescribed. See Prevention of Food Adultera- 

l(S« JMi Sec,ion 1G - 1965 A” Cri R 645: 
M5 AH WR (HC) 816: 1065 All LJ 1053. 

TToVlV 7 c T- Prev „ cnlion of Food Adulteration Act 
suwi’i S ! c 10n * 3 (•) — Analysis of sample .by 
in U n 7i^ uT C ~ R ? port by Public Analyst — Not 
inadmissible in evidence. See Prevention of Food 


Adulteration Act (l‘J54i. Section 13 (1). 1964 (-) 
Cri LJ 262: AIP. 1964 All 418 (DB). 

-R. 7 — Prevention of Food Adulteration Act 

(1934), Section 23 (1) (c) — Validity of Rule 7 — 
Not beyond the authority conferred by Section 23 
(1) (e). 1964 All LJ 291: 19T4 (2) Cri LJ 262: 

ILR (1964) 1 All 741: 1965 All WR (HC) 14: 
1965 All Cri R 48: AIR 1964 .Ail 418 (419) (Pt B) 
(Pr 9) (DD). 

-R. 7 — Form of certificate of Public Analyst 

— Report using words ‘the analysis’ instead of 
‘my analysis’ — Admissibility of report. 

Hold, that there was no difference whether the 
words 'the analysis’ were used or ‘niv analysis' 
were used. The report that the analyst had sub¬ 
mitted, described in a more accurate manner what 
l*.e was actually expected to do and what in fact 
he did though there was a deviation from the 
form. In any case, even if the report was not on 
the prescribed form, under Section 13 (5) of the 
Act it was a document puporting to be a report 
signed by a Public Analyst and was evidence of 
facts stated therein. ILR (1964) 1 All 899: 1963 
All LJ 1012: 1964 (1) Cr U 602: AIR 1964 AU 199 
(200) (Pt B) (Prs 10, 11) (DB). 


“—Rr. 7, 15, 17 and 18 — Scope — Rules are 
directory and not mandatory — Non-compliance 

— Conviction not illegal. See Prevention of Food 
Adulteration Act (1954), Section 23. 1957 All LJ 
89: 1957 AII WR (HC) 385. 

-R. 7 (3), Art. 14 of Appendix B — Prevention 

of Food Adulteration Act (1964), Section 13 (l) 

— Report of Public Analyst — Requirements of 

— Form prescribed, contents of — Evidence Act 
(1872), Section 114, Illustration (e). 

What is required of the Public Analyst 
by Ifrc form is a certificate that he has analysed 
the sample sent to him and on his so certifying 
it must be presumed that all the steps mention¬ 
ed in Clauses (a lo f) or Article 14 of the Ap¬ 
pendix B of the Rules must have been followed 
b .y him. Besides even under Section 114, Illustra- 
lion (c) of the Indian Evidence Act, the Courts 
may presume that otTicial acts have been regular¬ 
ly performed, in respect of the report. (I960) 62- 
Bom LR 354: ILR (1960) Bom 404. 

I Rr * ^ nn< * 18 — Report of public analyst giv¬ 
ing full factual data and no opinion — Convic¬ 
tion can be based upon it — Public analyst need 
u i be examined — But record must show that 
Rules 7 and 18 were duly complied with. See 
Prevention of Food Adulteration Act (1954). Sec¬ 
tion 13. 1964 (2) Cr U 32: AIR 1964 GuJ 136. 

T R * l ~~ Sc °PC — Official act — Act of sampl¬ 
ing, sealing nnd forwarding of article by Food in¬ 
spector and ascertaining seal to be intact by Pub- 
, / “) a 'y s * Proved — Court may presume that 
acts themselves were performed in accordance 
with prescribed form and procedure. See Evi- 
‘.once Act (18/2), Section 114 (c). I960 Cri LJ 
416: ILR (1965) 2 Kcr 301: AIR 1986 Her 70. 

i R,< Z n ?.?. 18 — Whether mandatory Or dlrcc- 
tory — CcrUIlcale of Public Analyst without proof 

®* co . m P R f nce 01 ‘he Rules 7 and 18 — Convic¬ 
tion based on — If valid. 

nn 3 °?K in n l ,° the ? chcme °f the various sections 

Ihnt \? le ? , m 1 de undcr ,he Ac ‘ is manifest 
that the Magistrate can accept the report as evi* 

d ^ cc ° n, y ^ ‘he report is prepared after fuff 

and thorough compliance with the Rules Com- 

pliancc of the Rules is mandatory to rely upon 

107 - Iir imb x, ^ R 5P 257: (1965) 2 Mys LJ 
107. AIR 1966 Mys 244 (247, 248) (P rs 8, ” l£ 


* a. 
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R. 7 (3) — Report of public analyst — Ad¬ 
missibility in evidence — Statement in report 
that sample was kept in refrigerator before ana* 
lysis — Statement forms part of report — Report 
admissible in evidence without production of 
analyst as witness — Court has power to call pub¬ 
lic analyst to Court. See Prevention of Food 
Adulteration Act (1954), Section 13 (5). 1904 (2) 
Cr LJ 723: AIR 1904 Punj 520 (DB). 

Rr. 7 and 20 — Belated analysis of milk — 
Presumption — Report of public analyst bearing 
dale a month after taking of sample — Inference 
— The presumption would arise that the ana¬ 
lysis was not done immediately on receipt of the 
sample but much later. See Prevention of Food 
Adulteration Act (1954), Section 13 ( 5). 1904 (2j 
Crl U 363: AIR 1904 Tripura 43. 

RULE 8 

-R. 8 — Rules under — ‘Duly appointed Food 

Inspector’ — Held, that the Food Inspector on 
whose report the prosecution was started was 
one of the duly appointed Food Inspectors by noti¬ 
fication in the Gazette. See Prevention of Food 
Adulteration Act (1954), Section 9. 1958 Crl LJ 

169 (2) (Cal). 

RULE 9 

-R. 9 (c) — Seizure — Suspicion in the mind 

of Inspector about the article being adulterated 
not essential. Sec Prevention of Food Adultera¬ 
tion Act (1954), Section 10 (4). 1964 (1) Cri LJ 

2A (2): AIR 1904 Andii Pra 25. 

RULE 12 

-IL 12 — Prevention of Food Adulteration Ac! 

(1954), Sections 13 and 11 (1) (a) — Forms under. 
Forms III and VI — Validity — Actual analysis 
got done by assistant — Form of report held 
riot ultra vires. See Prevention of Food Adultera¬ 
tion Act (1954), Section 13. 1905 All \VR (HC) 

500: 1965 All Cri R 319: 1965 All LJ 1004: AIR 
1966 All 01. 

-IL 12 — Notice under, whom to be given — 

Notice given to person from whom sample is 
purchased — Name of proprietor mentioned at 
the top — Valid — Second notice to proprietor 
also not necessary. Sec Prevention of Food Adult¬ 
eration Act (1954), Section 11 (1) (a). 1962 (2) 

Cri U 593: AIR 1962 All 517 (DB). 

RULE 14 

-Rr. 14 and 22 — Procedure for taking sample 

— No opportunity to tamper with sample 
Mere suggestion of accused that tampering was 
possible — Validity of report not affected. See 
Prevention of Food Adulteration Act (1954*, Sec¬ 
tion 11. 1962 Raj LW 111. 

RULE 15 

-R. 15 (e) and Appendix, Paragraph A, 11.01.U3 

— Sale of adulterated milk without indicating 
whether it was of cow, buffalo or goat — Food 
Inspector labelling sample as milk only for ana¬ 
lysis — Milk judged by standards of buffalo milk 
—i- Rule 15 (e) is complied with. I960 i r LJ 
183: 1960 All U 156: I960 All WR (HC) 143: 
1960 AU Cr K 120: AIR I960 AH 64 (65) (Pi A) 

l Pr 

-Rr. 15, 18, 17 and 7 — Scope — Rules are 

directory and not mandatory — Non-compliance 

— Conviction not illegal. See Prevention oi I ood 
Adulteration Act (1954), Section 23. 1957 All LJ 
89: 1957 AU WR (HC) 385. 

RULE 16 

-R # 10 — Conviction and sentence under — 

Sustainability — Reliance that might be placed 
on the finding of the Analyst. 


ERATION RULES (1955), R. 7 

Rule 1G provides sufficient safeguards to 
prevent decomposition of the oil by natural 
causes. It will however be always open to an ac¬ 
cused, in any particular case, to show that the 
packing was inadequate or that it was so defec¬ 
tive that it could not have prevented air and light 
affecting the sample oil contained in the bottle. 
In the instant case, it is not contended that there 
was any defect in the packing of the sample oil. 
I herefore. the report of the Public Analyst as 
showing the condition of the oil exposed for sale 
by the petitioner on the relevant dale, must be ac¬ 
cepted. 1964 .Mad \YN 506: 1965 (1) Cri U 454: 
ILR (1964) 2 .Mad 860: (19G4) 2 MLJ 539: 1964 
MLJ (Cr) 675: AIR 1965 Mad 168 (169, 170) 
IP rs 2, 4) (DB). 

RULE 17 

-Rr. 17, 18, 15 and 7 — Scope — Rules are 

directory and no! mandatory — Non-compliance 

— Conviction not illegal. See Prevention of 

Food Adulteration Act (1954), Section 23. 1957 

All LJ 89: 1957 All WR (HC) 385. 

-R. 17 — Scope — Official act — Act of sampl¬ 
ing, sealing and forwarding of article by Food 
Inspector and ascertaining seal to be intact by 
Public Analyst proved — That acts themselves 
were performed in accordance with prescribed 
lorin and procedure mav be presumed. Sec Evi¬ 
dence Act (1872), Section 111 (c). I960 Crl LJ 
416: ILR (1965) 2 Her 301: AIR 1966 Her 70. 

RULE 18 

-Rr. 18, 17, 15 and 7 — Scope — Rules are 

directory and not mandatory — Non-compliance 
Conviction not illegal. See Prevention of 
food Adulteration Act (1954), Section 23. 1957 

All LJ 89: 1957 All WR (HC) 385. 

-II. 18 — Prevention of Food Adulteration Act 

11951). Section 13 — Criminal P. C. (1898), Sec¬ 
tion 510 — Report ol public analyst giving full 
factual data and no opinion — Conviction can 
be based upon il — Public analyst need not be 
examined — But record must show that Rr. 7 
and 18 were duly complied with. See Prevention 
ol Food Adulteration Act (1954), Section 13. 
1964 (2) Cri LJ 32: AIK 1964 Guj 136. 

-R. 18 — Scope—Official act—Act of sampling 

and sealing and forwarding of article by Food In- 
spci t<• i* and ascertaining seal to be intact by Public 
Analyst proved — That acts themselves were 
performed in accordance with prescribed form and 
procedure may be presumed. See Evidence 
Act (1872), Section 114 (ol. 1966 Cri LJ 410: 
IL1I (1965) 2 Kcr 301: AIR 1966 Ke r 70. 

- 1 » # in — Rules are mandatory. Sec Preven¬ 
tion of Food Adulteration Act (1954), Section 7. 
(1965 ) 3 Law Rep 257: (1965) 2 Mvs LJ 107: 1966 
Cr LJ 1036: AIR 1966 Mvs 244. 

-II. 18 — Offence under Section 16, Food 

Adulteration Act — Object of Rule 18 is to en¬ 
sure accuracy of seal on sample sent to Public 
Analyst. See Prevention of Food Adulteration Act 
(1954). Section 10. 31 Cut LT 1008: (1965) 1 

Ori JD 212: 1966 Cr LJ 1041: AIR 1966 OH 189. 

RULE 19 

-Rr. 19, 20 and 44-B — Considerable delay in 

analysis of sample of milk — Formalin not 
added to sample — No presumption that require¬ 
ment of rules was satisfied — Offence of dilution 
of milk not committed. See Prevention of Food 
Adulteration Act (1954), Section 7. 1964 Mad LJ 
(Cr) 660 (Mad). 

-Ilr. 19 and 20 — Delay In analysis of sampl# 

— Onus of proof. 
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Thai such a prest-rvalive was added and Ihc 
sample was not deteriorated should be proved 
like any other f:i'*t by evidence. A lung dcla} 
i:i analysing the sample will be falal lo prose¬ 
cution as such a dchiv might cause deterioration 
iu the sample unless adequate steps are taken foi 
its preservation. (1904) MU (Or) GGO (Mud). 

RI LE 20 

-R. 20 (14) — Quanlilv of jalebi seal to 

Public Analyst 2 ounces — Accused not prejudic¬ 
ed because il was nul 10 ounces — Held, Ihen* 
was no breach of Acl or Rules. Sec Pre- 
\ention of Food Adulteration Act (1954), Sec. 7. 
1966 Cr LJ 3: 1965 All Crl K 113: 1965 AU LJ 348: 
AIR I960 All 32 (33) (Pi A) (Pr 2). 

-R. 20 — Prevention of Food Adulteration Act 

(1954). Sections 7 (1), 10 (11, 13 (1), 13 (2) — 
Sale of adulterated milk — Charge based on Pub¬ 
lic Analyst’s report — Public Analyst's report not 
conforming to essential statutory requirements — 
Acquittal upheld — Effect of delay in launch¬ 
ing prosecution staled — Duty of Public Analyst 
indicated. Sec Prevention of Food Adulteration 
Act (1954), Section 7 |1). 1965 (2) Cri U 220: 

AIR 1965 Aladk Pru 180 (DR). 

-R. 20 — Milk sent to Public Analyst in sam¬ 
ple — Proportion of formalin added in milk less 
in strength than prescribed — It should be 
shown that it was adequate to prevent disintegra¬ 
tion. See Prevention of Food Adulteration Act 
<1954), Section 11. 1962 (2) Cri U 579 (PunJ). 

[Overruled in AIR 1966 Punj 328.1 

-R. 20 — Prevention of Fond Adulteration Act 

(1954), Sections 13 (5) and 23 — Related analy¬ 
sis of milk — Presumption — Report of public 
analyst bearing date a month after taking of sam¬ 
ple — Inference — The presumption would arise 
that the analysis was not done immediately on 
receipt of the sample but much later. See Pre¬ 
vention of Food Adulteration Act (1954), Sec. 13 
(5). 1964 (2) Cri U 363: AIR 1964 Tripura 48. 

RI LE 22 


“ — Scope — Rule is not mandatory — 

To decide whether a provision is directory or 
mandatory- one lias to consider not merely actual 
words used in statute and hence use of word 
'snail” in Rule 22 does not necessarily indicate 
it is mandatory: AIR 1961 SC 849 and 1951 
AWR .385, Rcl. on. — Primary object of Rule 22 
m prescribing standard quantity of sample of 
various articles of food is to ensure its despatch 
•n sufficient quantity to Public Analyst to enable 
nim to analyse it in proper manner — Sample 
though no^.of. requisite quantity, if found suffi¬ 
cient by Analyst for that object and no prejudice 
ca, «cd to tile accused, then such minor laches 
suoulU not he allowed to override major considc- 
of bringing anti-social elements to book. 

jw 03 LLMx? JH . 55 and {im) 1 KB 308 ’ Rel 

on. 1964 All Crl R 305: 1964 AU \VR (HC) 438. 

TiarlV ^ “-Prevention of Food Adulteration Act 

iinSiii . UoB 13 “ Rc P° rl Public analyst 
sending less quantity than prescribed under R. 22 
jo^anatysb — Effccf — Rule 22 is rccommcnda- 

Ote words approximate quantity 
ruin i. m i Rlc clearly shows that the 

SfV ^commendatory. Consequently the failure 

rile Ln„°i!r I P s P c £ lor slr «cUy to comply with the 
rmrt W £oWt* $$$£* i correctness of the re¬ 
port. 82 Bom LR 864: 1LR (1060) Bom 404. 


-1L 22 (b) — Sale of adulterated milk — 

Charge based on Public Analyst’s report 
bo Analyst's report not conforming to essential 
statutory requirements — Acquittal upheld—Effect 
ol delay in launching prosecution staled — 
Duty of Public Analyst indicated. See Preven¬ 
tion of Food Adulteration Act (1954), Section 7 
i\\ 1965 (2) Crl LJ 220: AIR 1965 Madh Pm 

130 (DR). 

-IL 22 — Sample (milk) sen! fur analysis less 

than the quantity prescribed under Rule 22 — 
II non-compliance and vitiates trial — Preserva¬ 
tive uot added — Report of Analyst nine weeks 
after taking of sample — Acquittal II can be 
Interfered with in appeal. 

On Reference to Bench (Ramachandrn Iyer, 
C. J. and Srinivasan J.) Held,: Two points were 
urged in this appear against acquittal ot offence 
under Sections 7 and 16 (1) read with Section 2 

(1) (a) of Act 37 of 1954: (1) A sufficient 

quantity of sample (milk) as required under 
Rule 22 of the Rules was not sent lor analysis. 

(2) Since no preservative was added the milk 
would not have retained the quality and condi¬ 
tion in which the sample was, when taken, al 
the time it was analysed. Though Rule 22 
employs the word ‘shall’, the specification of ah 
approximate quantity therein minimises the 
mandatory force of the expression; the provision 
ia only a means lor securing the evidence 
of an expert witness. If the quantity furnished 
was adequate enough to render possible all the, 
tests necessary and the expert was in a position 
to pronounce on the material supplied, the short 
supply would not detract from the value of that 
evidence. Whether the quantity was adequate 
enough tor the purpose in question is a matter 
which might call for investigation in the circum¬ 
stances of any particular case. It can never be 
slated ns an absolute proposition that upon .&> 
lesser quantity than that prescribed in the rule, 
no proper analysis could at all be done. 


Per Kunhamed Kutti, J. (after Reference was 
answered by the Bench): Where there is no evi¬ 
dence of any addition of a preservative to 'the 
sample (milk) sent for analysis and in the absence 
of any evidence as to when the sample was 
analysed and in view of Ihc fact that Run report 
of the analyst was received nine weeks after the 
taking of the sample it is not possible lo accejA 
the theory that the milk had not undergone any 
change in quality and condition; nor can any con¬ 
clusion be based on the result of Uic analysis oh 
ihc assumption that the sample as sent wqs 
analysed by the Analyst. 78 Mad WN 685: 1966 
Crl U 1023: ILR (1965) 2 Mad 369: (19051 2 MLJ 
325: (1985) MLJ (Cr) 723: AIR 1966 Mad 325 
(326) (Prs 6, 7) (DB). 

--R. 22 — Provision is intended to enable 

analyst in have samples iu adequate >quantity for 
the purpose ol making his analysis -and tq pro¬ 
vide guidance for authorities who take sample — 
In absence of any evidence to show that the 
analyst felt any difficulty in making analysfrJlt 
could not be inferred lrom the mere circumstance 
thal the quantity was less than prcscribcf’m 
rule, the analysis was inaccurate and, therefore 
the accused should be acquitted. 1963 MWN Cr 
9, Rcl on. 1958-2 MLJ 194; 1963 MU Cr 191 

and AIR 1958 All 34, Disting. ILR (1965) 1 Mad 
04 
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I ood Adulteration Act 11954), Section to (7). 63 

Punj LR 1083: 1964 (1) Cri LI 606 (607) (Pi C) 
(Pp o). 

Hr. 22 and 11 — Procedure for taking samples 
77 A '° opportunity to tamper with .sample — 

Mere suggestion oi accused that tampering was 
possible — Validity of report not affected. See 
1 revent ion of Food Adulteration Act 1954), Sec¬ 
tion 11. 1962 Haj LW 111. 

RI LE 26 

-Hr. 26, 28, 29 and 30 — Rules should he read 

together — Rule 30 does not permit addition of 
colour to any article of Iood not specified in 

Rule 29. (1959) 2 Andh HR 509: 1959 Mad LJ 

(Cri) 899: 1960 Cri LJ 1417: AIR 1960 Aodh Pra 
584 (586) (Pt A) (Pr 5). 

RI LE 28 


and ceases to he a vegetable. The process of pre¬ 
served vegetables contemplated in Rule 29 
obviously refers to the category of food articles, 
i.e., vegetables which are kept in that condition 
hv a scientific process or bv use of preservatives. 
Red gram, the subject matter of prosecution in 
this case, cannot be placed in the categorv of 
processed and preserved vegetables'. If ‘dhals’ 
are deemed to be ‘processed vegetables' the dis¬ 
tinction between vegetables, pulses and cereals 
would oisappear, which does not seem to be the 
intendment of the Act where pulses and cereals 
have been classified separately, vide Rule 22. 
1LR (1964) Andh Pra 936. 


-Rr. 29, 26. 2S and 30 — Rules should be 

read together — Rule 30 does not permit 
addition of colour to any article of food not 
specified in Rule 29. See Prevention of Food 
Adulteration Rules (1955), Rule 26. 1960 Cri LJ 
1417: AIR 1960 Andh Pra 584. 


-jH- 28 — Prevention of Food Adulteration Act 

(1954), Section 7 Coal-tar dye pul in Jalebi 
prepared by accused — Accused is guilty of violat¬ 
ing rule. 1965 All Cr R 113: 1965 .All LJ 348: 
1966 Cr LJ 3: AIR 1966 All 32 (33) (Pt B) LPr 3). 

•-H. 28 — Conviction for selling foodstuff 

mixed with prohibited colour-matter, under Sec¬ 
tion 7/16, Prevention of Food Adulteration Act — 
No disqualification for election as pradhan of 
gaon sabha under U. P. Panchayat Raj Act. . See 
Panchayats — U. P. Panchayat Raj Act (26 of 
1947), Section 5-A (h). 1965 (2) Cri LJ 306: AIR 
1965 AH 382 (FB). 

- Rr. 28, 26, 29 and 30 — Rules should be read 

together — Rule 30 does not permit addition of 
colour to any article of food not specified in 
Rule 29. See Prevention of Food Adulteration 
Rules (1955), Rule 26. 1960 Cri LJ 1417: AIR 

I960 Andh Pra 584. 

- Rr. 28 and 29 — Rules under Act — Rules 28 

and 29 — Tur-Dal — Adulteration certificate of 
Public Analyst slating that dal was found to con¬ 
tain Metanil yellow a prohibited coal-tar dye — 
Certificate is sufficient proof of adulteration so 
as to base conviction thereon — Non-mention ol 
quantity of dye or tests conducted is not material. 
See Prevention of Food Adulteration Act (1954), 
Section 13. 1964 (!) Cri LJ 403: AIR 1964 Kcr 
107 (DB). 

- R. 28 — Applicabilitv — Accused convicted 

for infraction of Rule 37-E (b), Madras Preven¬ 
tion of Food Adulteration Rules prior to coming 
into force of Rules framed under Central Act 
of 19.54 — Accused would not be saved from con¬ 
viction by reason of the coal-tar derivative used 
falling within one or more of the five categories 
mentioned in the new Rule 28 by virtue of 
Section 25 (2). 1956 Mad WN 926: (1957) I Mad 
LJ 25: 1957 Cr LJ 516: AIR 1957 Mad 268 (269) 
(Pt B) (Pr 4). 

- R. 28 — Ahar dal coloured with metanil 

yellow — Held, adulterated — Its use even as pre¬ 
servative not permitted. Sec Prevention of Food 
Adulteration Act (1954), Section 2 (i) (j). (1965) 
7 Orissa JD 215. 

RULE 29 

-R. 29 (I) — Red gram dhal cannot be placed 

in category of vegetables. 

No doubt, ‘dhal* at some stage i.e., when it 
is green in the stage of leaves can he held to 
be vegetable but once it is dried and assumes the 
shape of ‘dhal’ it finds its place in ‘pulses' group 


- R. 29 — Prevention of Food Adulteration Act 

(1954), Sections 2 (v) (a), 2 (xiii), 7 (v) and 16 
(1) — Sale of adulterated asafoetida for analysis 

— Sale used to be made on understanding that it 
is not for human consumption — Crux of offence 
is in sale of food — “Sale'* covers not merely 
sale for human consumption. See Prevention of 
Food Adulteration Act (1954), Section 2 (v) (a). 
1965 (1) Cri U 309: AIR 1965 Mad 98. 

-IL 29 — Rule prohibiting use of coal-tar dye 

upon any food other than items specified in rule 

— Pulses not included in items because colour¬ 
ing matter may indicate real difference in quality of 
stuff which may tend to deceive and defraud 
purchasers — Colouring in items listed out for 
exemption was not likely to mislead customers — 
Discrimination alleged is in separating some items 
for grant of exemption from other items — No 
allegation of discrimination inter se between 
dealers who sell a particular item not covered 
by exemption — All of them fall alike under 
prohibition — Held. there arc no adequate grounds 
to hold Rule 29 to be ultra vires of Article 14 of 
the Constitution. See Constitution of India, Arti¬ 
cle 14. ILR (1965) 1 Mad 549. 

-R. 29 — Prevention of Food Adulteration A cl 

(1954), Sections 2 (ix) (d), 7 (ii) and 16 (1) (a) 
(i) — Where the offending packets of tea were 
not labelled as samples and there was no other 
documentary evidence to show that they were not 
part of the tea received in the shop for sale l*> 
the public and if these packets were kept exposed 
among other packets for sale in the shop the 
implication is that these packets are also for sale. 
Under Section 16 (1) (a) of the Act even a 

storage for sale of any articles of food in contra 
ventiun of the provisions of the Act is a criminal 
offence. 19W Mad LJ (Cri) 695 (Mad). 

-R. 29 — Delay In analysis of sample — 

Onus of proof. 

In cases of prosecution for adulteration of 
milk Rule 19 and Rule 20 of the Rules specially 
provide that a preservative has to be added to a 
sample seized to avoid any deterioration before 
the same is analysed. But there could be an 
evidentiary presumption in such a matter in view 
of the grave consequences to the citizen. Tna* 
such a preservative was added and the sample 
has not deteriorated should be proved like any 
olher fact by evidence — A long delay in analys¬ 
ing the sample will be fatal to a prosecution as 
such a delay might cause deterioration in tn» 
sample unless adequate ?teps arc taken for iD 
preservation. (1964) Mad LJ (Cr) 660. 
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RULE 30 

-Rr. 30, 26, 28, 29 — Rules should be read 

together — Rule 30 does not permit addition of 
colour to any article of food not specified in 
Rule 29. See Prevention of Food Adulteration 
Rules (1955). Rule 20. 1960 Crj LJ 1417: AIR 

I960 Andli Pra 584. 

RULE 40 

-R. 40 (2) — Aerated water — No fruit juice 

but only synthetic essence used — Use of label 
leading consumer to believe that it is fruit pro¬ 
duct — Rule 40 (2) is infringed — Prevention of 
Food Adulteration Act (1954), Section 2 (ix). 
1964 Ker LT 1032: ILR (1964) 2 Kc r 644. 

RULE 43 


-K. 43 — Applicability. 

R. 43 does not apply in cases of articles which 
are pure in themselves and which are required by 
the Act or the Rules to be sold in pure condition. 

It applies only in case of an article to which 
something has been added or with which some¬ 
thing has been mixed with a view to either cm 
hence the taste of the article or the nutritive value 
of that article. Nevertheless, such article must 
initially conform to the standard prescribed by 
file Act or the Rules and the addition of any 
ingredient or admixture contained in that article 
as also the deficient ingredient, if anv, are requir¬ 
ed to be specified on the label attached to the 
package containing the article. 63 Bom LR 880: 
1961 Nag LJ 735: 1962 (1) Cr LJ 662: ILR (1962) 
Rom 118: AIR 1962 Ro m 194 (105) (Ft B) 

RULE 44 

R. 44 — Sample of ghee containing large pro¬ 
portion of vegetable fat — Sample is adulterated 
— Accused is liable under Act. See Prevention 
of Food Adulteration Act (1954). Section 2 (1) 

(1) . 1965 All WR (HC) 109: 1965 All Crl R 109: 
1066 Cr LJ 113: AIR 1966 All 64. 

“ R. 44 (g) — Prevention of Food Adulteration 
Act (1954), Sections 16 (1) (a) and 5 and Appen¬ 
dix B, para A.01.01 — Sale of aerated water 
sweetened will) saccharin — Conflict between pro- 
' f S1 r> nS i ^ p P end * x B. P ara A.01.01 and provisions 
of Rule 44 (g) — Rule of harmonious conslruc- 
' on — Aerated water sweetened with saccharin 
though deviation from standard prescribed in 
Para A.01.01, is protected by Rule 44 and sale of 
such water is no offence. See Prevention of Food 
Acl (,954) - Section 16 (1) (a). 1065 

(2) Crl LJ 451 (2): AIR 1065 All 486. 

i . — Prevention of Food Adulteration 

ir 1 /- I ^ 5 J ), „o Sc P li0ns 2 (i > and (*“). 7 - 13 (S'- 
16 (i) (a), -3 (1) (b) (m) — Sale of mixed milk 

of cow and buffalo — Test of mean standard 

lor cow and buffalo milk — Legality — Opinion 

of public Analyst — Value of — Held, (!) the 

conviction of the accused could not be sustained 

on the basis of the report of Public Analyst since 

«.K-.v. Pm . 10n u? vas bascd upon ,he mcan standard 

support'^ 5 hlS °"’ n crca,ion nnd had no statutory 

Thal l , he said report did not state wlial 
n as the actual percentage of water in the sample 
nnd hence it was not possible for the Court tc 
... ? e accuracy of his opinion since stnndard' 
aTuuZZTT. „ Scc Prevention of Food 

“uft $ (i| «»• 19c ‘ 

& ( 0i ) he7th™ lc mnk n t i «t t wii l h al'tf' 


of added water — Milk should be held to be 
adulterated. I960 Cr U 183: 1960 All U 156: 
1960 All WR (HC) 143: I960 All Cr R 120: AIR 
1960 All G4 (65) (PI B) (Pr 7). 

-R. 44 (h) — Sale of lurmcric powder con¬ 
taining foreign stuff — No evidence that il was 
sold as an article of food — Ollencc — Seller, 
if guilty under Rule 44 (li) — No evidence thal 
article seized is an imitation or substitute — Sec¬ 
tion 7 (ii), if attracted. 

Selling of turmeric containing any foreign sub 
stance is an olTcnce under Rule 44 (h) of the 
Prevention of Food Adulteration Rules framed 
under the Prevention of Food Adulteration Act. 
‘Sale’ in Section 2 (xiii) of the Act should be a 
sale of any article of food. The argument that 
since there was no lable to show that the stuff 
(turmeric) was intended for external use only, 
it has to be presumed that it was meant foi 
human consumption nnd is, therefore, an arti¬ 
cle of food cannot be accepted. No doubt, sell¬ 
ing turmeric powder which is an article of food, 
containing any foreign substance, is an offence 
punishable under Section 16 (1) read with Sec. 
lion 7 and Rule 44 (h) of the Rules framed under 
the Prevention of Food Adulteration Act. Bui 
according to Section 2 (ix), an article of food 
shall be deemed to be misbranded if it is an 
imitation or a substitute for an article of food 
or if it resembled it in a manner likely to deceive: 
where there is no evidence on behalf of the pro 
secution to show that the accused sold turmeric 
powder as an article of food, and in the face oi 
the positive evidence of the accused that he sold 
the stuff as turmeric powder, useful for external 
use only, it is very difficult to hold the accused 
guilty under Rule 44 (h). "" * 

When there is absolutely no evidence to show 
lhat the article seized is an imitation or is a sub¬ 
stitute for such an article or thal it resembles 
another article of food under the name of which 
it was sold, the provision of Section 7 (ii) can¬ 
not be attracted. The report of the Analyst 
gives only the analysis of the contents. This 
would not go to prove that it was an imitation 
or a substitute. (1958) 1 Andh WR 528: (1958) 
MU (Cr) 455: 1958 Cr U 1375: AIR 1958 Andh 
Pra 681 (682) (Pt A) (Pr 7), 

[Overruled in AIR 1965 Andh Pra 118.1 


-R. 44 — Interpretation of. 

The interpretation of Rule 44 seems to be that 
even in case of an article of food in which am 
addition or admixture is present and has been 
notified on the label affixed to the package con¬ 
taining the article that article cannot be sold if 
il falls within the list of articles of food given 
in that rule nnd the addition or admixture is ol 
the kind specified in that rule in reference to 
that article. Therefore, just because ‘butter' is n6t 
mentioned in the list of articles under Rule 4.4, 
it docs not moan that by complying with the pro¬ 
visions of Rule 43 a person can sell ‘adulterated' 
butler with impunity and thereby contravene the 
express provisions of Section 7 of the Act. ILR 
(1962) Bom 118: 63 Bom LR 880: 1961 Nag LJ 
735: 1902 (2) Cr LJ 562: AIR 1902 Bom 104 (106) 
(Pt C) (Pr 5). 

T £ hcc “ , Sul) - sl «ndard by definition 
— Matters to be considered while according sane- 
lion for prosecution for offences under Rules 44 

Prevenlicn of Food Adultcrnlion Act 

irimtw Li l T - Mu 4 ° 3: lM# Cr u 

Milk purchased trom”Ss“ d md‘lcW V 'S !! p5b^ 
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iiflcr a delay of ten months showing incriminating 
excess percentage of water — No evidence 
adduced by prosecution by calling the public 
analyst to show that omission to add requisite 
quantity of formalin and the delay in analysing 
the sample had not or could not have brought 
about any difference in the sample — Held, con. 
notion ol accused for having sold milk with an 
incriminating excess percentage of water could 
not bo maintained — AIR l 62 Mad 342. Rcl. on. 
Sec Prevention o: Food Adulteration Act 11934). 
Section 11. 1964 Mad LJ (Cri) 592: (1964) 2 Mad 
LJ 428: 1964 (2) Cri LJ 97 (Mad). 


RULE 44-A 

•-R. 44-A, CL (b) — Prevention of Food 

Adulteration Act (1934). Section 23 I t« 
— Prohibition on trade of Kesari dal is reason 
able restriction and is covered by Article 19 (6l. 
See Constitution of India. Article 19 (1 (gl- 
1963 (1) Cr U 440: AIR 1965 Ker 123 (FB). 

C-R. 44-A — Notification making rule applic¬ 

able from 1st Julv. 1961 published in Gazette ol 
7th July, 1961 — Notification held applicable in 
respect of acts committed after 7th July, 1961 — 
Notification ns a whole not invalid. See Constitu 
tion of India, Article 20 flj. 1965 (1) Cr LJ 
446: AIR 1DG5 Ker 123 (FB). 


RULE 46 

-R. 46 — Prevention of Food Adulteration Act 

(1954). Section 7 (1) — Merc storing of Adulterat¬ 
ed ghee bv hotel keeper with intent to serve or 
use it in preparation of food — No evidence t« 
show that it was actually so used — No offence 
under Section 7. See Prevention of Food Adul¬ 
teration Act (1954), Section 7 1 1). I960 Cri LJ 

8 $0: AIR 1960 Andh Pra 360. 

-Rr. 46 and 44 — Ghee — Sub standard by 

definition — Prosecution for offence under — 
Matters to be considered while according sanc¬ 
tion to prosecute stated. Sec Prevention^ of Food 
Adulteration Act (1954), Section 7. (19G3) 2 MU 
403: 19G5 Mad LJ (Cri) 790: 1966 Cri U 06$: AIR 
1966 Mad 194. 

-R. 40 — Prevention of Food Adulteration Act 

(1954), Sections 7 (II and 2 (1) - Moisture con- 
tent of butter in excess of statutory maximum 
Practical impossibility of keeping the moisture 
content at or below the statutory'level — ” 
not legal plea in defence. (19o$) MU 40. . 
(1958) MU (Cr) 836. 

RULE 47 

_r 47 — Aerated water is article of food 

untlcr'seclion 2 (v) and Rule 47 applies - Acral, 
ed water sweetened bv admixture of Saccharin 
with sugar under declaratory label — N° 

See Prevention of Food Adulteration Act 
Section 6 2 (v) 1904 (2) Cri U 375: AIR 1904 

_ r 47 _ Rules under Parts VII and Mil 

Rule 47 under Part VIII - II lo be read with 
Part VIII — Commencement of Rule. 

Rule 47 relating to labelling occurs in Par VIII. 
Because Rule 47 relates lo labelling and Part > I 
also relates to labelling, it cannot be argued ha' 
Rule 47 musl be read with Part MI. The other 
provisions relating to the labelling of co “ , * u }*” 
came into force on the 1st October 1956. but this 
particular provision contained in Rule 47 abou 
Saccharin being declared on the label must t be 

SEoh'L/iS 5) (171) (Ft B> IPr 6) (d|. 


RULE 49 

-R. 49 (2) — Prevention of Food Adulteration 

Act 1954). Section 16 (1) — Keeping chilly 

paste in an imperfectly tinned container in a 
hotel — If an offence — Held, the rule will be 
attracted as the thillv paste is intended foi use 
in the preparations made in the hotel. (I960) I 
MU 86: (I960) MU (Cr) 63. 

RULE 50 

-R. 50 (i) (L) — Ice-cream Is milk product 

within meaning of Clause (b). 

Ice-cream is a milk product within the mean¬ 
ing of Clause (b) of sub-rule (i) of Rule 50, and 
a person desiring to manufacture and sell icc* 

(ream ought to hold a licence as prescribed by 
Rule 50. Prevention of Food Adulteration Rules. 
1961 All Cr R 59: 19C1 All \VR (IIC) 139: 1961 
All LJ 105. 

-R. 50 — Section 442 of Calcutta Municipa) 

Act (33 of 1951), has got distinct entity untram¬ 
melled by provision of Rule 50 and is not in any 
wav repealed by Section 23 of Food Adulteration 
Act. Sec Municipalities — Calcutta Municipal Act 
(33 of 1951), Section 442. (1965) 69 Cal WN 517: 
I9C0 Cri LJ 525: AIR 1966 Cal 203. 

- R. 50 — Offence under Section 442. Calcutta 

Municipal Act — Magistrate coining to correct 
decision that an eating house cannot be run with¬ 
out a licence under Section 442 of the Act even 
though a licence is obtained under Rule 50 — 
While convicting accused under Section 442, 
Magistrate also not overlooking Ihc material evi¬ 
dence — Held, order passed bv Magistrate is not 
liable to be interfered with under Section 439 ot 
the Code. See Criminal P. C. (1898), Section 439. 
(1965) 69 Cal WN 517: 19G6 Cri IJ 525: AIR 19GG 
Cal 203. 

•-R. 50 (1), Cl. (c) — Rule 50 (1). Clause (e) 

and Kerala Government Notification,. Dated 11-1- 
1962 issued thereunder specifying articles of food 
which would be regulated by licence are ultra 
vires : See Prevention of Food Adulteration Act 
(1954). Section 23. 1965 Ker U 123: 1960 Cr 

U 757: AIR I960 Ker 184 (FB). 

-R. 50 — Constitutional validity — Legislative 

sub-delegation — State Government empowered 
to apply Rule 50 (1) to any other article of 
food — No legislative sub-delegation — Rule is 
valid. See Constitution of India. Article 245. 
1962 Ker U 240: (1962) 1 Ker LR 294: ILR (1962) 

1 Kerala 436. 

-r. 50 — Kerala Prevention of Food Adultera¬ 
tion Rules (1957), Rule 4, Schedule I — Failure 
to take out licence — Prosecution can only be 
under Rule 50 or notification Issued by Stole Gov¬ 
ernment thereunder — Rule 4 or Schedule I of 
Kerala Rules not amounting to notification under 

R. 50. n i 4 r 

A person cannot be prosecuted under Rule 4 of 

the Kerala Rules for running a restaurant with¬ 
out a licence. Prosecution for failure (o lake out 
a licence can be only for contravention of the 
provisions of Rule 50 of the Central Rules and 
not of Rule 4 of the Kerala Rules. Running a 
reslauranl bv itself would not amount to a con¬ 
travention of Rule 50 of Ihe Central Rules un¬ 
less there is further proof that the accused was 
dealing in any of the articles of food which re¬ 
quire licence lo be taken. It must be proved 
that he is dealing in articles of food mentioned 
in Rule 50 of the Central Rules or dealing m 
articles of food which the State Government may 
bv notification specify. 

If the State Government wants that any addition 
should he made lo Ihc list of articles of food 
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enumerated in H. 50 a nolilk aiion has to be issu¬ 
ed adding particular kinds ol loud lliev think 
necessary to the list given in Rule 50. A general 
inclusion of all articles of food is not permissible 
under the powers vested in the Stale Government 
under Rule 50 ID. 19G2 Her U 240: 1962 1 Kcr 
LR 294: ILR (1902) 1 Kcr 436. 

[Overruled on another point in AIR 1066 Her 
184.] 

_fl, 50 — Kerala Prevention of Food Adultera¬ 
tion Rules, Rule 10 — Licence — Period of 
licence how to be calculated. 

The period of the licence under the Prevention 
of Food Adulteration Rules should be calculated 
from the date given therein and not from 
die dale of issue of I he licence. (1963) MLJ 
(Cr) 385: (1962) Her LT 575: ILR (1962) 2 K<T 
351. 

-R. 60 — Servant liable without proof of 

mens rea. Sec Prevention of Food Adulteration 
Act (1954), Section 16 (1) fa). 1965 (1) Crl U 
581: AIR 1965 Pat 177. 

-R. GO — Conviction under — Although ac¬ 
cused applying for renewal of licence and deposit¬ 
ing fees, it was found that he had never obtain¬ 
ed n licence — Offence does not involve moral 
turpitude so ns to disqualify him under Section !l 
(g), Rajasthan Pnnchayal Act. See Panchayals 
— Rajasthan Pnnchavnt Act 1 21 of 19531. Sec¬ 
tion II (g). ILR (1005) 15 Ra] 1045: AIR I960 
Ra] 42. 

APPENDIX B 

0 -App. B, Rule A. 11.05 — Butter — Mean¬ 

ing of — Butter prepared from curd oOrnes with¬ 
in Ihc definition — If required standard Is not 
maintained the butler Is deemed to be adulterat¬ 
ed. 

Whatever process is adopted, whether butter is 
taken directly out of milk or taken out of soured 
milk or cream, it is prepared only from milk. 
The only difference between the two is that in 
the case of butter prepared from curd there is an 
intervening souring process which is not neces¬ 
sary in the case of butter directly- prepared from 
milk or cream. The word •‘exclusively’* in the 
definition in Rule A. 11.05 refers to the milk or 
cream of cow or buffalo. The word has no rela¬ 
tion to other milk products. Hence butter prepar¬ 
ed from curd comes within the definition 
of ‘butter’ in Rule A. 11.05 of Appendix B to 
die Rules. AIR I960 Bom 243 (FB(, Approved. 
ILR (1958) Bom 037, Held, overruled. If the qua¬ 
lity or purity of butler falls below the standard 
prescribed by the said rule or its constituents are 
in excess of the prescribed limits of variability, it 
shall be deemed to be adulterated within the 
meaning of Section 2 of the Prevention of Food 
Adulteration Act. If the prescribed standard is 
not attained, the statute treats such butter, by 
fiction, as an adulterated food, though in fact it 
« not adulterated. (1910) 2 KB 440, Dist. M. V. 
Joshi v. M. U. Shimpi, 1962 Nag LJ 378: 1961 
SCD 725: 64 Bom LR 158: 1962 MPU 762: (1061) 

3 SCR 986: 1001 All U 656: (1961) 2 Kcr LR 
289: 1061 BUR 680: 1961 (2) Crl U 696: (1001) 

2 SCJ 671: (1961) 2 MU (SC) 146: (1060) 2 An 
146: 1961 MU (Cr) (H9: AIR 1061 SC 
494 (1496, 1497, 1498, 1499) (PI B) (Prs 7, 9, 
l0 f 14, 16). 

7 ~^PP- B — Prevention of Food Adulteration 
Act (1954), Sections 2 (i) (1) and (7) — Sample of 
Rnee containing large proportion of vegetable fat 
, Sam pl e is adulterated — Accused is liable 
Act. See Prevention of Food Adulteration 
g* Seclion 2 (1) U). IMS All WR (HC) 

109: lOMijGrl U 113: AIR 1964 All 04. 


-App. B — Prevention of Food Adulteration 

Ad (19541, Section 10 (1) (a) and Rules 44 (g), 
5 — Sale of aerated water sweetened with saccha¬ 
rin — Conliict between provisions of Ap¬ 
pendix B. Para A. 01.01, and provisions of R. 44 
igi — Rule of harmonious construction — Aerat¬ 
ed water sweetened with saccharin though devia¬ 
tion from standard prescribed in Para A. 01.01* 
is prole* ted by Rule 44 and sale of such water 
is no offence. See Prevention of Food Adultera¬ 
tion Act (19541, Section 10 (1) (a). 1965 (2) Crl’ 
U 451 (2): AIR 19G5 All 486. 

-App. B, Para. A. 17.11 — Gingelly oil —• 

Wuvvula nune’ and ‘mudi nuvvula nunc’ are 
gingelly oil as defined in para. A. 17.11. 1963 (1) 
Cr LJ 109 (111) (Pt C) (Pr 10) (Andh Pra). 

-App. B. R. Ad 1-14 — Uttar Pradesh — 


Ghee from hilly tract — Reichert value found 
lower than that prescribed by Rule — Ghee not 
necessarily adulterated — Rule is unreasonable 
so far as U. P. is concerned. 1961 All LJ 224: 
1961 All Cr R 118: 19G1 All WR (HC) 241: 1962 
(1) Cr U 246: AIR 1962 AU 156 (157) (Pr 8) 

[Overruled in AIR 1904 SC 1155.] 

• -App. B, R. A. 11.05 — ‘Butler 1 — Bailer 

prepared from curd — If Included. 

The expression ‘butter within the meaning of 
Rule A. 11.05 in the Rules framed under Sec¬ 
tion 23 applies also to butter prepared from dahi* 
or cur#!. I LB (1958) Bom 637. Overruled. Sada- 
shiv Tutoba Gatade v. State, 61 Bom LR 1176: 
ILR (1959) Bom 1800: 19G0 Cr U 803: AIR 1960 
Bom 243 ( 244) (Pi A) (Pr 6) (FB). 

App. B of Arl. 14 — Report of Public Analyst 
— Requirements of — Form prescribed, contents 
of. See Prevention of Food Adulteration Rules 
119551, Rule 7 (3). (1900) 62 Bom LR 354. 

-App. B, A. 11.05; A. 11.01, A. 11.10; A. 11.06 

“Butter” Product obtained from curd. 

The limit of variability in respect of butter is 
prescribed by the Central Government under the 
Prevention of Food Adulteration Rules, 1955. 
The prescription is to be found in A. 11.05. The 
definition of butter is exhaustive and is not in¬ 
clusive. Reading the definition of the word 
butter as given in A. 11.05, in conjunction with 
the definitions of the words ‘milk* and ‘cream’, 
as given in A. 11.01 and A. 11.10, the result which 
we obtain is that butter is that product which is 
obtained from normal, clean and fresh secretion 
obtained by complete milking of the udder of a 
healthy cow, buffalo, etc., or that product which 

* prepared from that portion of milk, rich in 
milk fat, which has arisen to the surface of 
milk on standing and has been removed or which 
has been separated from milk by centrifugal 
force. The three words ‘milk*, ‘cream* and ‘curd’ 
having been defined and the, definitions being ex¬ 
haustive, Uie definition of the word ‘butter* does 
not include a product which is obtained from 
curd and it refers only to a product which is pre¬ 
pared from milk or cream. Butter is that which 
IS exetoswebr prepared from milk or cream. 
Curd is not milk, but it is a milk product. It is 

riJlf° dU \rii, dC -' Ved fr r railk ’ bul 11 is no » milk 
ffh XS fS " subs, J nncc w ^ich is clean and 

Ah !tm 80 Bom LR 

.96^1,1" A.,"* 1981 sc 1191 PI Am 

-—App B, Clause A. 11,01.03 — Prevention of 
M ' 1954 >. Sections 7. 16 (f 

am A 11.01.01 J'a T1.S1.Q3SSU, 


$32-880 
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PREVENTION OF FOOD ADULTERATION RILES (1033), App. B 


made in Clause A 11.06 on 9-12-1958 — FlTert of 
Standard ol buffalo milk made applicable to 
Dan I of undeclared source — Amendment is sub¬ 
stantive law though garbed as rule of evidence 
Hence not retrospective in operation — Rule 
does not create new offence and is not ultra 
vires the Act. See Prevention of Food Adultera¬ 
tion Act (1954), Section 7. 1964 (2) Cri L.f 

281: AIR 1964 Cal 384. 

' 'App. B, Item A. 11.03 — Article sold ns butter 
—■ Seller to prove that the sample contained ad¬ 
mixture ol product derived trom goat's milk. 

(1963) MU (Cri) 30: 1965 Ke r U 6. 

-App. B, Rules A. (). 1, <). 1 and 47 — 

Aerated water — Use of only sugar allowed as 
sweetening agent — Admixture of saccharine — 
Aerated water must be deemed to be adulterated. 

Rule A. O.l.0.1 in Appendix B of Preven¬ 
tion of Food Adulteration Rules permits the use 
of only sugar as a sweetening agent and express¬ 
ly prohibits the addition oi anv substance, other 
than that mentioned in the Rule. Hence, an 
aerated water containing an admixture of saccha¬ 
rine must be deemed to be adulterated. Rule 47. 
which permits addition of saccharine to food in 
certain specified circumstances, is a general pro¬ 
vision and does not apply in a case where the 
specific provision contained in R. A. O.l.O.l 
applies. 1964 Ker LT 1032: ILR (1964) 2 Ker 
G44. 

-App. B, A.11-01 — ‘Milk — Mixture of buffalo 

and cow’s milk — Standard required. 

Appendix B-A 11-01 lo the Prevention of Food 
Adulteration Act provides that ‘milk* incans the 
normal clean fresh secretion obtained bv com¬ 
plete milking of the udder of a healthy shc-goat. 
cow, buffalo, sheep. A. 11-01-02 provides that 
cow’s milk shall contain not less than 3.5 per 
cent, ol milk fat and the milk solids other than 
fat shall not Ik* less than 8.5 per cent. A-l 1-01-02 
provides that buffalo's milk shall contain not less 
than 5 per cent, of milk fat and that milk solids 
other than milk fat shall not be less than 9 per 
cent. Where milk, other than skimmed milk, is 
sold or offered lor sale without any indication 
as lo whether il is derived from cow, buffalo, 
goal or sheep, the standard prescribed for buffalo 
milk shall apply. 


PREVENTIVE ACTION BY POLICE 

See Criminal P. C. (1898), Ss. 149, 151, 153. 

PREVENTIVE DETENTION 

Soc(l) Constitution of India, Articles 22 and 
226 and 32. 

(2) Enactments under “Public safely'*. 

PREVENTIVE DETENTION ACT (4 of 1950) 

See under Public Safety. 

PREVENTIVE DETENTION (AMENDMENT 
ACT (4 of 1951) 

Sec under Public Safety. 

PREVENTIVE DETENTION (AMEND¬ 
MENT) ACT (&4 of 1952) 

Sec under Public Safety. 

PREVENTIVE DETENTION (EXTENSION OF 
DURATION) ORDER, 1950 

See under Public Safety. 

PREVENTIVE RELIEF 

Sec Specific Relief Act (1877), Sections G and 
52. 

PREVIOUS ACQUITTAL 

See ( 1 ) Constitution of India, Article 20 (2). 

(2) Criminal P. C. (1898), Section 403. 

PREVIOUS CONVICTION 

See ft) Constitution of India. Article 20 (2). 

(2) Criminal P. C. (1898). Sections 211, 221. 
310, 403, 511. 

(3) Evidence Act (1872), S. 54. 

(4) Penal Code (1860). S. 75. 

Proof of. 

See Criminal P. C. (1898), S. 511. 

Relevancy of, in evidence. 

See Evidence Act (1872). S. 14. 

Setting out of, in ehnrge. 

Sec Criminal P. C. (1898), S. 221. 


Where milk was sold as a mixture of buffalo 
and cow's milk, (i.e., without any indication as 
to whether it is derived from cow, buffalo, goat 
or sheep) ) it should contain not less than .» per 
cent, of milk fat and not less than 9 per cent, of 
milk solids other than milk fat (i.c., the stand¬ 
ard prescribed lor buffalo milk snail aPPDJ; 
AIR 1961 Mad 198, Disting. (1963) 2 MU -So. 
1963 Mad U (Cr) 419. 

- App. B, R. A. 11.05 — ‘Butter — Admixture 

of goat butter — Product is not butler — Butter 
as referred to in the Act implies the ‘product 
prepared exclusively from the milk or cream of 
cow or buffalo or both”. Sec Prevention of Food 
Adulteration Act (1954), Section 16 (1) (g) 0b 
1961 (1) Cri L.f 675: AIR 

-App. B, A 05.10 

accused alleged to be -- 

wheat bran — Report of Public Analyst merely 
stating that sample was highly adulterated — Per¬ 
centage of wheat bran not specified — Acquittal 
of accused held proper. See Prevention of Food 
Adulteration Act (1954), Section 7. 19M (-) Lri 

U 578: AIR 1964 Pun] 475 (DB). 

PREVENTIVE ACTION 
See (1) Constitution of India, Art. 22. 

(2) Criminal P. C. (1898), Sections 106-109 

“ (3) Enactments under “Public safety". 


1961 Mad 198. 

Ground chillies sold by 
highly adulterated with 


Trial o! previous convicts. 

See Criminal I>. C. (1898), S. 318. 

PREVIOUS DEPOSITION 

See (1) Criminal P. C. (1898), Sections 154, 162, 
164, 172, 288. 

(2) Evidence Act (1872), Ss. 33, 145. 

PREVIOUS SANCTION FOR PROSECUTION 

See Statutory Cross-references under “Criminal 
trial". 

PREVIOUS SANCTION TO LEGISLATE 
Sec Conslilulion of India, Article 225. 

PREVIOUS SANCTION TO PROSECUTE 
See Statutory Cross-references under “Criminal 
trial". 

PREVIOUS STATEMENT OF WITNESS 
Cross-examination as lo. 

See Evidence Act (1872), S. 145. 

PREVIOUS YEAR 

Meaning of. 

See (1) Excess Profits Tax Act (1940), Sec¬ 
tion C. 

(2) Income-tax Act (1922), Section 2 (11). 


PRICE 
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PRICE 

Defined. 

See Sale of Goods Act (1930), S. 2. 

PRICE OF GOODS SOLD AND DELIVERED 

Suit for. 

—Limitation. 

See Limitation Act (1908), Art. 52. 

PRICE OF WORK DONE 

Suit for. 

—Limitation. 

See Limitation Act (1908), Art. 56. 

PRIEST 

See (1) Civil P. C. (1908), S. 9. 

(2) Hindu Law—Religious endowment. 

(3) Religious and Charitable Endowment. 

PRIMARY EVIDENCE 
See Evidence Act (1872), Ss. 62, 64. 

PRIME MINISTER 

See (1) Constitution of India, Arts. 74, 75, 77 and 

(2) Statutory cross-relerences under •'Constitu- 
tion of India”. 

PRIME MOVER 
See Factories Act (1948), S. 21. 

PRIMOGENITURE 
See (1) Custom. 

(2) Hindu Law—Succession. 

(3) Evidence Act (1872), S. 13. 

(4j Tenancy Laws—Madras Impartible Estates 
Act (1904). 

(5) Tenancy Laws-Oudh Estates Act (1869). 

PRINCE OR CHIEF 
•Recognised agent, of. 

See Civil P. C. (1908), S. 85. 

PRINCIPAL AND AGENT 
See (1) Banker and customer. 

(2| Civil P. C. (1908), S. 20. 

(3) Contract Act (1872), Ss. 185 to 225. 

(4) Evidence Act (1872), S. 115. 

(5) Penal Code (1860), S. 352. 

(6) Land Acquisition Act (1894), S. 19. 

(7) Limitation Act (1908), Arts. 88, 89, 90 and 

(8) Statutory cross-references under “Contract 
—Principal and Agenfi 

Knowledge of agent, if knowledge of principal. 

See Limitation Act (1908). Art. 95. 

PRINCIPAL AND SURETY 

See (1) Civil P. C. (1908), Ss. 54 and 145. 

(2) Contract Act (1872), Ss. 124-128; 133-141; 
145,140. 

(3) Criminal P. C. (1898), Ss. 106 to 110; 112 to 
123; 123A; 125, 498-502, 513-518 and 

(4) Statutory cross-references under “Contract”. 

PRINCIPAL DEBTOR AND SURETY 
See Statutory cross-references under “Contract”. 


PRIOR AND MESNE MORTGAGE 
See T. P. Act (1882). Ss. 91 and 92. 


PRIORITY 

See (1) Civil P. C. (1908). S. 73 

(2) Registration Act (1908), S» 50. 

(3) T. P. Act (1832), S. 48. 

Government debt. 

See (1) Bengal Public Demands Recovery Act (1913), 

(2) Bombay City Land Revenue Act (1878), 

(3) Civil P. C. (1908), S. 73, O. 21, R. 04; O. 33, 
R. 10. 

(4) Constitution of India, Art. 300. 

(5) Income-tax Act (1922), S. 46. 

(6) Revenue Recovery Act (1890). 

Mortgages. 

See T. P. Act (1882), S. 4S. 

Registered and unregistered documents, priority 
between. 

See Registration Act (1908), S. 50. 

Registered document and oral agreement, priority 
between. 

See Registration Act (1908), S. 48. 

Rights created by transfer. 

See T.P. Act (1882), S. 48. 

PRISONERS 

See (1) Coroners Act (1871), S. 17 (I). 

(2) Identification of Prisoners Act (1920). 

(3) Madhya Bharat Identification of Prisoners 
Act, 2008(15 of 1951). 

(4) Prisons Act (9 of 1894). 

(5) Reformatory Schools Act (1897) and 
(8) Statutory cross-references under “lail”. 


PRISONERS ACT (3 of 1900) 
PREAMBLE 

—-Pre.-Convict in jail - Power of Magistrate to 
order his detention in police custody for investigation 
-When once a person b convicted and sent to iail 
for undergoing sentence, he is to be governed only 
by the provisions of the two statutes which deal with 
prisons and with the prisoners. The effect of the 
provisions of the Prisons Act, and the Prisoners Act 

»im h « at i« nCea - Pr,SOn k ris ins \ dethe /a>l he will con. 
tinue to remain in the custody of jail official till the 

expiry of his sentence. A Magistrate has no power to 

release him from jail or to change the nature of his 

Act < 9 of 1894)). See Criminal P Q 

Bha 130?' 601 1956 C " L1 619 s AIR 1956 Madh ' 

SECTION 3 

S. 3—Superintendent of Jail-Can detain persons 
sent by competent authority other than Court Sf Law 

cJ^tl entl * n r In . P“J SU8Dce of warrant issued bv 
Legislative Assembly — Not ultra virel 
5 r A! W R (HC) 286,1965 All CriR 213.1965 
(2) Cn L J 170 i ILR (1965) 2 All 281 . Arn rani 
All 349 (356) (Pt G) (Pr 18) (DB). ' AIR 1985 


PRISON OFFENCES 
See Prisons Act (9 of (1894), Ss. 45, 48. 


PRINTER 

Contempt of Courts Acts (1928) and (It 
Penal Code (I860), Ss. 499 and 500. 
Press and Registration of Books Act (1 
Prcss ^Emergency Powers) Act " 

(5) Tort—Defamation. 

CVoL 12.]Fn.D. 58. 


' See (1 
2 
43 

(4 


Hunger strike. 

See Prisons Act (1894), S. 52. 


s " $ 

(3) Prisons Act (9 of 1894), 
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PRISONS ACT (1894), Preamble 


(4) Prisons Buies. 

(5) Rajasthan tail Manual. 
(0) U. P. Jail Manual. 


PRISONS ACT (9 of 1894) 

PREAMBLE 

_p,e. — Convict in jail — Power of Magistrate to 

to order his detention in police custody for investi¬ 
gation — When once a person is convicted and sent 
to jail for undergoing sentence he is to be governed 
only by the provisions of the two statutes which 
deal with prisons and prisoners. Once a prisoner is 
inside the jail he will continue to remain in the 
custody of the jail official till the expiry of his sen¬ 
tence. A Magistrate has no power to release him 
from jail or to change the nature of his custody — 
(Prisoners Act (3 of 1900)). See Criminal P. C. (1898), 
S. 60. 1956 Cri L J 619 : AIR 1956 Madh Bha 130. 

SECTION 3 

_ 3 (2) — ‘On hunger strike’ — Person starting 

hunger strike outside jail continuing it after admis¬ 
sion to jail-When liable for prosecution under S. 52 
—The act of hunger strike per sedoes not constitute 
an olfence—If a person is removed to jail merely 
because he has gone on hunger stike and then after 
placing him inside the jail, the jail authorities prose¬ 
cute him under S. 52 such a prosecution would be 
illegal and a conviction cannot be maintained in such 
circumstances. In such a case the accused would not 
he a prisoner within the meaning of S. 3 (2) of the 
Prisons Act — (U. P. Jail Manual Ch. 28. Para 742). 
See PHsons Act (9 of 1894), S. 52. 1959 Cri L ] 2S3 : 
AIR 1959 All 164 (DB). 

_S. 3 ( 2 )—Applicability— ’Prisoner’ — Under-trial 

Prisoner, admitted to jail is a prisoner within the 
meaning of para. 742 of the lail Manual. 1959 Cri 
LI 283: AIR 1959 All 164 (165) (Pt A) (Prs 3, 4) 
(DB). 

_c 3 »n (a)—Prison does not include police lock¬ 
up Madh B L R 1955 Cr 360 : Madh BLJ1955 
H C R 1975 : CrLJ 619 : AIR 1956 Madh B 130 

(131) (Pt B) (Pr 5). 

__§ 3 ( 1 )—No statutory provision directing impri¬ 
sonment only in a place described as prison under 
S 3 (1) of the Act—Imprisonment in the Court pre¬ 
mises till the rising of the Court is imprisonment 
within the meaning of the Penal Code. ILKl94oMad 

a’ sentence of imprisonment till the rising of the 
Courtis a sentence which is according to av ? a ™ 
a direction that a person shall be confined in the 
Court premises constitutes imprisonment within the 
of the Penal Code. As to what amounted to 
imorisonmentA1945) 7 Q B 742: 115 English Reports 
068, Refd. to. 

The expression "imprisonment does not connote 
the confinement of a person within the four walls of 
a trial during which the State sets apart for imprison- 
fng personslonvicted of oiiences with which they 
are charged. There is no statutory provision direct¬ 
ing the imprisonment of a person sentenced to impri- 
a Court of Law only in a place as defined 
a 0 s«p""n b in S.3 U> of the Prisons Act 9 of 1894. 

,L'S (1961, My. 1«|’- CTI0N u 

c. in 51 _ Interpolation in punishment book— 
PresumpUon—Evidence Act (1872), S. 114. 

The fact of interpolation fin punishment book 
certafnly indicates that the punishment book is not 
lent nroperly but from that, it would be an unpisti- 
Kd step to presume that there must have been some 
punishmenMnflicted on the prisoner for a certain 


offence. (1951) 55 C W N 140 : A 1 R 1952 Cal 31£ 
(320) (Pt C) (Pr 8) (DB). 

SECTION 45 

• -S. 45—Punjab Communist Detenus Rules. 1950> 

Rules 40 and 41 — Procedure under, not governed by 
Ss. 45, 40 and 52 of the Prisons Act as the Rules con¬ 
stitute a self-contained Code regulating the place 
and conditidns of detention of the detenus. See 
Public Safety— Preventive Detention Act (1950), S. 4 
(a). 1953 Cri L J 1432 : AIR 1953 S C 325. 

-Ss. 45 (1) and 52, Second Proviso — Prisoners 

refusing to take food — Warning by Superintendent 
Trial for same offence — Legality — (Constitution of 
India, Art. 20)i 

Refusing to take food when offered by the jail 
authorities is an offence punishable under S.45(l) 
of the Prisons Act read with para. 600 (17) of tne 
rules framed under S. 50 of that Act. The prisoners 
cannot, however, be punished twice for the same 
offence in view of the second proviso to S. 52 of that 
Act and also under Art. 20(2) of the :Constitution. 
Formal warning by the Superintendent of Jail is one 
of the punishments provided by S. 40 (1) of the Act. 

The prisoners refused to take food on two consecu¬ 
tive days. The complaint was filed only in respect of 
the refusal on the first day and there was no mention 
of any refusal to take food on the next day. It was 
found that the prisoners were warned personally by 
the Superintendent on the first day. 

Held, that although hunger strike is a continuous 
offence, in the present circumstances their trial and 
conviction on the complaint submitted was illegal. 

1959 All L J 682: 1959 All W R (HC) 488 : 1959 
All Cr R 406 : I960 Cr L J 203 : A I R 1960 All 124 
(125) (Pt A) (Prs 7, 8) (DB). 

-Ss. 45. 46 and 52-Scope—Offences*under Penal 

Code also falling within definition of prison offence 
in S. 45 —Ordinary Criminal Courts—Jurisdiction to 
try—No ouster of jurisdiction by Prisons Act. 

The Prisons Act does not contain any provision 
ousting the jurisdiction of the ordinary criminal 
Courts to try offences under the Penal Code which 
are also prison offences mentioned in S. 45 of the 
Act. Section 52 does not purport to take away the 
jurisdiction of ordinary Courts of law. Where a 
regular challan or a complaint is instituted the ordi¬ 
nary Courts of criminal law can proceed with the 
inquiry and trial of the case notwithstanding the fact 
that such offences may also fall in the definition of 
prison offences under S. 45-of the Prisons Act. In 
order that the -jurisdiction of the ordinary criminal 
Courts may ibe deemed to have been ousted it is 
necessary tnat the provision of such ouster must be 
either express or at least by necessary implication. 

1960 Raj L W 383 :1 L R (i960) 19 Raj 1027 j 1960 
Cr L J 1661: A I R 1960 Raj 288 (289) (Pt A) (Pr 4) 
(DB). 

—S. 45(2)-Offence under S. 45’(2), Prisons Act, 
correspands to offence under S. 353, Penal Code and 
not under S. 303, Penal Code - Offence by prisoner 
falling within S. 353, Penal Code is cognizable- 
Police taking cognizance and submitting challan to 
sub-divisiODal Magistrate - Latter does not act with¬ 
out jurisdiction in taking cognizance of case. 1900 
Raj L W 383 : ILR (1960) 10 Raj 1027 : 1960 Cr L J 
1661 : AIR 1960 Raj 288 (290) (Pt B) (Pr 5) (DB). 

SECTION 46 

• -S. 40—Punjab Communist Detenus Rules, 1950 

Rules 40 and 41-Procedure under, not governed by 
Ss. 45, 46 and 52 as the Rules are a self-contained 
Code as to place and conditions of detention ol) 
detenus. See Public Safety — Preventive Detention 
Act (1950), S. 4 (a). AIR 1953 S C 325. 
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PRISONS ACT (1894), S. 46 


—Ss. 46, 56 — Fetters and confinement to Cell- 
Presumption—Evidence Act (1872), S. 114. 

From the mere imposition of fetters and-the restric¬ 
tion on a person that he might take exercise in the 
cell-yard it cannot be presumed that these were by 
way of punishment. (1951) 55 C W N 140 : AIR 
1952 Cal 319 (320) (Pt B) (Pr 9) (DB). 

—S. 46—Forfeiture of remission earned by prisoner 
—Punishment not based on proper evidence — Lega¬ 
lity — (Constitution of India, Art. 226)—(Cr. P. Code 
(1898), S. 491), 

Under S, 46 of the Prisons Act, the Superintedent 
is empowered to examine any person touching any 
prison offence. This, however, does not mean that he 
need not examine the necessary witnesses to prove 
the commission of the offence. Where, apart from the 

Q uestion whether it was necessary to record the evi- 
ence of the witnesses, the punishments did not 
appear to be based on proper evidence, the High 
Court held that this was tantamount to miscarriage of 
justice and the punishments were liable to be quashed. 
1957 Jab L J 139 : 1957 M P C 54 : 1957 M P L J. 
242 :1957 Cr L J 758 : AIR 1957 Madh Pra 48 (48, 
49) (Pt B) (Pr 5) (DB). 

-S. 46—Offences under Penal Code also falling 

within definition of prison offence in S. 45—Ordinary 
Criminal Courts have jurisdiction to try them — No 
ouster of jurisdiction by Prisons Act—See Prisons Act 
(1894), S. 45. 1960 Cri L J 1661 j AIR 1960 Raj 288 
(DB). 

SECTION 51 


-S. 52—Applicability—Under-trial Prisoner—Act 

of going oo hunger strike—Offence—S. 3 (2)—(U, P. 
Jail Manual Chap. XXVIII. Para 742). 

The act of going on hunger-strike is an offence 
within the meaning of para. 742 of the Jail Manual 
and it is punishable under S. 52 of the Prisons Act. 
The first fact which should however be proved in 
such cases is that the accused was a prisoner within 
the definition given under S. 3 (2) of the Prisons Act. 
An under-trial prisoner who is admitted to jail is a 
prisoner within the meaning of para. 742 of the Jail 
Manual. ILR (1959) 2 All 1 : 1958 All L J 849 : 1959 
Cr L J 283 : AIR 1959 AH 164 (165) (Pt A) (Prs 3, 4) 
(DB). 

- S. 52—Applicability — Refusal to take food — 

Offence. 

It is only when a prisoner goes on hunger-strike 
that he can be prosecuted under S. 52 of the Prisons 
Act, and mere refusal to take food even on repeated 
occasions will not by itself turn this refusal into a 
hunger strike. It is only when this refusal is meant to 
be used as a weapon for seeking redress of grievances 
that it assumes the character of hunger strike. These 
grievances need not be related necessarily to the treat¬ 
ment meted out to a prisoper in jail or to a period of 
time subsequent to his admission in jail. I L R (1959) 
2 All 1 , 1959 Cr L J 283 : 1958 All L J 849 : A I R 
1959 All 164 (166) (Pt B) (Pr 5) (DB). 

-Ss. 52and 3 (2) — Scope—Person starting. 

hunger strike outside jail continuing it after admis¬ 
sion to jail—Offence—‘On hunger strike’—(U. P Tail 
Manual, Ch. 28, para. 742). 

The words ‘go on hunger strike’ in Para. 742 
include‘remaining on hunger strike*. Hunger strike 
is a continuing act and therefore every fresh act of 
refusal to take food at the time when food is offered 
to a prisoner would amount to a fresh act of hurger 
strike. 1 he words in paragraph 742 do not exclude 
the operation of its provisions against those who had 
already started hunger strike outside the jail but who 
continue it after coming to jail. The act of hunger 
strike per se does not constitute an offence. If a person 
is removed to jail merely because he has gone on 
hunger strike and then after placing him inside the 
ail the jail authorities prosecute him under S. 52 of 

ACt ’ oS . v, # ? us| y such a prosecution would be 
illegal and a conviction cannot be maintained in such 
circumstances. In such a case the accused would not 
be a prisoner within the meaning of S. 3 (2) of the 

nm 0 c^ ACt ‘ | F ?L th D^ Urp0se of the a PP>*cation of the 
provisions of the Prisons Act, the prosecution mm? 

prove that the detention was legal as it was sanctioned 

bv a competent authority on the basis of an offence 

charged against the accused and it was not in viola" 

tion of Art. J) (2) of the Constitution of India The 

executive authority cannot be given the option of nuni 

Mm g nn C • e ; n i° r !i 0iDg 0n hun * er strik e b V shutting 
SrA a ,n ,a and tur ° iD 8 him into a prisoner 0 
^ h ^ f^ rS ° n g0 % s 00 hun * er strike he has also 
ted » SOme offenco 1 0n tfa e basis of which he was 

mmmm 
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». 51—Interpolation in punishment book—Pre¬ 
sumption—It would be an unjustified step to presume 
that there must have been some punishment inflicted 
on the prisoner for certain offence—Evidence Act 
(1872), S. 114. See Prisons Act (1894), S. 12. AIR 1952 
Cal 319 (DB). 

SECTION 52 

■-S. 52—Punjab Communist Detenus Rules, 1950, 

Rules 40 and 41— Procedure under, not governed by 
Ss. 45, 40 and 52, as the Rules are a self-contained 
code governing detention of detenus. See Public 
Safety—Preventive Detention Act (1950), S. 4 (a) 
1953 Cri L J 1432 t AIR 1953 S C 325. 

:—"S. 52, Second Proviso—Prisoners refusing to take 
food—Warning given by Superintendent — Trial for 
same offence is illegal in view of the second proviso 
to S. 52 and also under Art. 20 (2) of the Constitu¬ 
tion — (Constitution of India, Art. 20). See Prisons 

tmVm&i 45 < 1 >- 1960 C ' iL J™-'i R 

—-S. 52— Validity — Section is not hit by Art. 14— 
(Constitution of India, Art. 14). 

Section 52 of the Prisons Act is not hit by Art. 14 
oi the Constitution. The power given to the Superin¬ 
tendent under S. 52 to forward the case of an indivi¬ 
dual prisoner to the District Magistrate is neither 
unrestricted nor unabridged. The rule for guiding the 
exercise of discretion is provided by the legislature in 
the section itself. It cannot, therefore, be said that 
the discretion is unrestricted. Secondly, the power 
may be discretionary but not necessarily discrimina- 
a 3\ Th discretion conferred by S. 52 of the Prisons 
£{, k J® , ve ?f ed not in an y subordinate official of the 
Q ^Superintendent himself and the con- 
f™*®" wh J ch * re t0 * uide him in the exercise of 
f c£ si° t n ha ye been indicated in the section. The 
section does not therefore, In any way, infringe the 

Ari nC ld «f f°K e n ua i i, y before the law vouchsafed by 
* ro inol 1 o e Constitution. AIR 1952 S C 75, Distine 
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PRISONS ACT (1894), S. 52 


—-S. 52 — Applicability — U. P. Security Prisoners 
Rules, 1944, Rule 43 (b) — Offence against prison 
discipline — Release of security prisoner—Rule does 
not apply and he caDnot bepunished. AIR 1955 NUC 
(All) 1519 (DB). 

-S. 52—Security prisoners going on hunger strike 

—Prisoners governed by U. P. Security Prisoners 
Rules, 1944, Rule 43—Offence committed under R. 43 
—Previous sanction of Inspector-General of Prisons 
for prosecution is not necessary—S. 52 of the Prisons 
Act also does not contain any provision for previous 
sanction of the Inspector-General of Prisons for pro¬ 
secution of the prisoners—(U. P. Jail Manual, R. 742). 
AIR 1955 NUC (All) 1519 (DB). 

-S. 52—U. P. Security Prisoners Rules, 1944, R. 43 

—Offence against prison discipline—Jail Superinten¬ 
dent sending prisoner to Magistrate - Presumption is 
that he thought he could not adequately punish him 
—Non-mention of opinion does not affect jurisdiction 
of Magistrate—A I R 1945 Bom 368, Dissented from. 
A I R 1955 N U C (All) 1519 (DB). 

-S. 52—U. P. Security Prisoners Rules, 1944, R. 43 

—“Opinion of the Superintendent"—Jail Superinten¬ 
dent not mentioning correct provision under which 
prisoners committed jail offence or dates when they 
committed it — It does not mean that he did not 
apply his mind. AIR 1955 NUC (All) 1519 (DB). 

-S. 52 — "Prisoner"- Person detained under S. 3 

of the Preventive Detention Act. 

A person detained in the custody of a superinten¬ 
dent of a jail under an order of the Governor under 
S. 3 (1) (a) (ii) of the Preventive Detention Act, 1950, 
is not a prisoner within the meaning of S. 52 of the 
Prisons Act and therefore is not liable to be punished 
under that provision. (1953) 2 M L J 113. Ref. 1954 
All W R (HC) 313 : 1954 All L J 351 : 1954 Cri L J 
1326 : A I R 1954 All 626 (629) (Prs 12, 14) (DB). 

-S. 52 — Offences under Penal Code also falling 

within definition of prison offence in S. 45—Ordinary 
Criminal Courts have jurisdiction to try them — No 
ouster of jurisdiction by Prisons Act — S. 52 does not 
purport to take away the jurisdiction of ordinary 
Courts of law. See Prisons Act (9 of 1894), S. 45. 
1960 Cri L J 1661 : A I R 1960 Raj 288 (DB). 

SECTION 56 

-S. 56—Fetters and confinement to cell—Presump¬ 
tion—It cannot be presumed that these were by way 
of punishment — Evidence Act (1872), S. 114. See 
Prisons Act (1894), S. 46. A I R 1952 Cal 319 (DB). 

SECTION 59 

•-S. 59 — Rules under Punjab Jail Manual para¬ 

graphs 571 to 575—Separation of prisoners for main¬ 
tenance of jail discipline — Pam. 575 not violative of 
Art. 14—Power under para. 575, held exercised with 
mala fides and separate confinement of petitioner held 
illegal. See Constitution of India, Art. 14. 1962 (1) 
CriLJ 489; AIR 1962 SC 510. 

f-S. 59 — Rules made under S. 59 — Bombay 

Rules, R. 1419 (c)—Scope of rule. 

The Prisons Act does not confer on any authority a 
power to commute or remit sentences; it provides 
only for the regulation of prisons and for the treat¬ 
ment of prisoner confined therein. Section 59 of the 
Prisons Act confers a power on the State Government 
to make rules, inter alia for rewards for good conduct. 
Therefore, the rules made under the Act should be 
construed within the scope of the Act. The rules, 
inter alia provide for three types of remissions by 
way of rewards for good conduct, namely, (i) ordi¬ 
nary, (ii) special and (iii) State. For the working out 
of the said remissions, under R. 1419 (c) of the rules 
framed by the State of Bombay, transportation for 


life is ordinarily to be taken as 15 years’ actual im¬ 
prisonment. The rule cannot be construed as a statu¬ 
tory equation of 15 years' actual imprisonment for 
transportation for life. The equation is only for a 
particular purpose namely, for the purpose of ‘re¬ 
mission system’ and not for all purpose. Gopai Vina- 
yak Godse v. State of Maharashtra. 1961 S C D 255 ; 
1961 Mad W N 361 ; (1962) 1 S C J 423 ; 1962 Mad 
L J (Cri) 269 : (1961) 3 S C R 440 : 39 Mvs L J 388 s 
63 Bom L R 517 ; (1961) 2 S C A 361; 1961 (1) Cri 
L J 736 : A I R 1961 S C 600 (603) (Pt D) (Pr 7). 


-S. 59 (5) — Rules under — Bombay Jail Rules, 

Rr. 1419 (cj, 1420, 1447 (2) — Imprisonment for life 
—Means 15 years actual imprisonment inclusive of 
remissions under Jail Rules as well as under S. 401, 
Criminal P. C.—(Criminal P. C. (1898), S. 401). 

Reading rules 1419(c) and 1420 together, it be¬ 
comes quite clear that although ordinarily a sentence 
of transportation for life shall be taken as 15 years 
actual imprisonment, certain remissions should be 
granted as mentioned in R. 1420, those remissions 
being subject to the discretion of the Government 
concerned. This is the effect of the use of the word 
‘ordinarily’ in the said clause. The said word does 
not implv that although a sentence of transportation 
for life shall be taken as 15 years actual imprison¬ 
ment, the Government may detain a person for 20 
years. The effect of the said clause is that the maxi¬ 
mum period which a person sentenced to transporta¬ 
tion for life shall have to undergo is 15 years actual 
imprisonment. If the Government permits remissions 
at its discretion allowable under the Jail Rules, then 
the said period of 15 years will be reduced by the 
period for which such remission has been so granted. 
If again the State remissions under S. 401 of the 
Criminal P. C. have been given to a convict, then 
the period of 15 years will stand reduced by the said 
period of State remissions. State remissions, if award¬ 
ed, must be deducted from the period of sentence 
and the Government has no discretion in the matter. 
Rule 1447 (2), also supports this view. In a case 
where after taking into consideration the period of 
remissions allowable under the Jail rules, the period 
of 15 years imprisonment is found to be complete, the 
Government has power to still detain the convict. 
But the Government has no power to detain the 
convict sentenced to transportation for life after he 
has served full 15 years actual imprisonment. The 
Government also has no power of detention in a case 
where 15 years actual imprisonment served by a 
prisoner sentenced to transportation for life includes 
the period of State remissions granted under S. 401 
of the Criminal P. C. 1LR (1959) Mys 115*1959 
Mad L J (Cri) 397 : 37 Mys L J 202. 

-S. 59 (5) — Classification of prisoners — Govern¬ 
ment alone can do—Trial courts are not authorised to 
do it — Right of prisoner to move High Court for 
direction. See Criminal P. C. (189S), S. 401. ILR 
(1959) 9 Raj 1212. 


PRISONS RULES 


RULE 121 

-R. 121—Forfeiture. 

Under R. 121 of the Prisons Rules, it is only the 
remission that is earned that can be forfeited by way 
of punishment. 1957 Jab L J 139 : 1957 M P C 54 : 
1957 M P L J 242 : 1957 Cri L J 758 i A I R 1957 
Madh-Pra 48 (48) (Pt A) (Pr 4) (DB). 


PRIVACY 

See Easements Act (1882), Ss. 8,13. 

PRIVATE AWARD 
See Arbitration Act (1940), S. 14. 


PRIVATE COMPANY 
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PRIVATE COMPANY 

See Statutory cross-references under “Companies.” 

PRIVATE DEFENCE. RIGHT OF 

See (1) Penal Code (18601, Ss. 98 to 105, 299 and 
300, and 304 and 

(2) Statutoiy cross-references under "criminal 
law.” 

PRIVATE DETECTIVE 
See Evidence Act (1872), S. 3. 

PRIVATE INTERNATIONAL LAW 
See Constitution of India, Art. 51. 

PRIVATE PROPERTY 
Compulsory acquisition of 
See (1) Constitution of India, Arts. 31, 31A, 31B. 

(2) Land Acquisition Act (1 of 1894). 

PRIVATE PROSECUTION 

See (1) Criminal p. C. (1893), Ss. 417, 423 and 439. 
(2) Tort—Defamation. 

PRIVIES 

See (I) Civil P. C.(19J8), Ss. 11, 47. 

(2) Contract Act (1872). S«. 2 (d). 37. 

(3) Evidence Act (1872), S>. 18-21 and 116. 

(4) Specific Reliei Act (1677), S. 23. 

PRIVILEGE 

See (l) Penal Code (I860), Ss. 499 and 500. 

(2) Tort—Defamation. 

PRIVILEGED COMMUNICATION 

Seo (1) Evidence Act (1872), Ss. 122 to and 120 and 
(2) Statutory cross-references under "Evi¬ 
dence." 


PRIVILEGED DOCUMENT 

See (1) Civil P. C. (1908), 0.11 Rr. 12 and 13. 
(2) Evidence Act (1872), Ss. 122-120. 
Discovery of. 

See Civil P. C. (1903), 0.11, R r . 12,13. 


PRIVILEGED WILL 
See Succession Act (1925), Ss. 05, 68. 

PRIVILEGES AND IMMUNITIES OF 
MEMBERS OF PARLIAMENT AND 
STATE LEGISLATURE 

See Constitution of India, Arts. 105 and 194. 

PRIVITY OF CONTRACT 

See (1) Contract Act (1872), S s . 2 (d), 19A, 37 

o! T p n cific Re,ief Acl < 1877 )- ». 23. 

(3) T. P. Act (U82), S. 108 (j). 

PRIVY COUNCIL 

See (1) AboHUonof Privy Council Jurisdiction A 

t2) few (iVSf of , “ dsdlc, '° 

(3) Precedents. 


PRIVY COUNCIL RULES (1920) 

' RULE 9 

Sr" ssssasa a- 

time-court has power under O. XII, R. 3 of Sup 


Court Rules to extend time limited by O. 45, R. 7, 
C. P. C —R. 9 of the Privy Council Rules as well as 
O. XII, R. 3 of S. C. Rules control the provisions of 
O. 47, R. 7 (as amended by Act 20 of 1920) — 39 Cal 
W N 651 and ILR (1941) 1 Cal 299 and AIR 1950 
Cal 229’and 54 Cal VV N 479 and 62 Cal W N 058, 
Overruled. See Civil P. C. (1908), O. 45, R. 7 (as 
amended by Act 26 of 1920). AIR 1961 Cal 483 (FB). 


RULE 12 


-R. 12-Certificate under—Power of High Court 

to cancel or withdraw it — Civil P. C. (1908), Ss. 4, 
112, 151, O. 45. R. 7 and O. 47. R. 1 -Federal Court 
Enlargement of Jurisdiction Act (1948), S. 6—Cons¬ 
titution of India, Art. 135. 

A certificate issued under R. 12 of the Privy Coun¬ 
cil Rules, 1920, by the High Court to the effect that 
an appeal preferred to the Privy Council or the 
Supreme Court has not been effectually prosecuted 
by the appellant cannot be cancelled or withdrawn 
by the High Court either under S. 151 or O. 47, R. 1, 
Civil P. C. 

As the rules made by His Majesty in Council for 
appeals to the Privy Council must be deemed to be a 
special law in regard to the procedure which should 
be applied in the presentation and prosecution of 
appeals to the Privy Council, the provisions of the 
Code of Civil Procedure cannot apply to that special 
law in view of S. 4, Civil P. C. 

Indeed S. 112, Civil P. C., read in conjunction with 
S. 6, Federal Court Enlargement of Jurisdiction Act, 
1948 and Art. 135 of the Constitution of India makes 
it clear that the power of review conferred by Civil 
P. C. cannot be allowed to interfere with the rules 
made by the Privy Council, Federal Court or the 
Supreme Court as the case may be. ILR (1951) Punj 
265 : AIR 1931 Punj 43 (44) (Pt B) (Prs 5, 6) (DB). 


PRIVY PURSE OF RULERS 
See Constitution of India, Art. 191. 

PRIZE COMPETITIONS ACT (42 of 1955) 

SECTION 2 


- (U, n^iiuuimy — rrize competition — 

competition in which success depends to a substan¬ 
tial degree or skill. 

The definition of ‘prize competition’ in S. 2 (d) is 
wide and unqualified in its terms. There is nothing 
in the wording of it, which limits it to competitions 
in which success does not depend to any substantial 
extent on skill but on chance. Hence though on a 
literal construction of S. 2 (d) the Act applies also to 
prize competitions in which success depends to a 
substantial degree on skill, having regard to the his- 
9* the legislation, the declared object thereof 
and the word.ng of the statute, the competitions 

the Art n°r g .h 10 be COntro,,ed and regulated by 
“ t A „ c competitions in which success 

does not depend to any substantial degree on skill. 

S,?t?n e8ard ,0 l . he f lrcumslanc es under which the 

X° b ? passed -^nnot be any 
reasonable doubt that the law which the State leeis- 

*5“ ™ oved Parliament to enact under Art. 252 8 (1) 
Co “ st,luMo, > of India was one to coital aid 
Z ®'Competition of a gambling character, 
la v. Union of India, 1957 SCR 

Wfffixsc 
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‘Quofes’ competitions in Illustrated Weekly of India - into force-Denial th,* 
Held, a prize competition within S o M)— A 1 R iq ^7 L- c , Uenial that ' 
S C 628, RpJ. on. 1964 (2) Cri I \ 384 IL'l l *?* °i * pri: 

147 : ILR (1964) Bom 735 : AI(WJe^ Bom 2^218^ lnd . distributed j 

223.227WPrc 17 ° m < 2l8 » Intention to run a co 


223.227, (Prs 61,62) (DB). 

SECTION 4 

• ~ Ss 4 , end 5-Repugnancy between Prize Com- 
petitions Act (19oo)and Mysore Act (27 of 195H- 
LUect of Mysore Amending Act (26 of 1957) - The 
inconsistency Detween the Central Act. Prize Com. 
petitions Act 19oo and Mysore Lotteries and Prize 
Competitions Control and Tax Act, 1957, would 
operate on that portion of Mysore Act which became 
repugnant to Ss. 4 and 5 of the Central Act as to pro¬ 
hibition of prize competitions. Therefore bv the 
onussion of the words” for which a licence has' been 
obtained under S. 8. rest of the clause would be 
Y^T-The effect of the Mysore Amending Act 29 of 
iyo. is that the above mentioned words were deemed 
to have been omitted as from 1-4-1956, the day when 
Central Act came into force and the rest of cl. (b) is 
not repugnant to any of the provisions of Central 
Act. A I R 1959 S C 648, Rel. on. See Constitution 
of India, Art. 254 (1). A I R 1962 S C 594. 

® Scope-Protection of lawful trading acti¬ 

vities—Persons carrying gambling competitions whe¬ 
ther entitled to protection under Art 19(l)(g) and (0). 
As gambling is not trade but res extra commercium 
^ not fall within the purview of Arts. 19 and 
or the Constitution—Such persons cannot there¬ 
fore seek the protection of Art. 19 (1) (g) and cannot 
question whether restrictions enacted in Ss. 4 and 5 
are reasonable and in the interests of the public, See 
Constitution of India, Art. 19 (1) (g). A I R 1957 S C 
628 . 

Prize Competitions involving substantial 
skill - Restrictions on, whether saved by Art. 19 (6). 
Lven assuming that the Act applie* to prize competi¬ 
tions which involve substantial skill, restrictions im¬ 
posed by Ss. 4 and 5 of the Act and Rr. 11 and 12 
framed under S. 20 in respect of such competitions 
are not reasonable restrictions enacted in the public 
interest and as such are not saved by Art. 19 (6) (Point 
conceded) -(Rules under S. 20, Rr. 11,12). See Con¬ 
stitution of India, Art. 19(l)(g). AIR 1957 S C 62S. 

® — Ss. 4, 5 — Rr, 11 and 12 framed under S. 20 — 
Validity—Whether severable in their applications to 
competitions not involving skill. 

The impugned provisions, assuming that they apply 
by virtue of the definition in S 2 (d) to all kinds of 
competitions, are severable in their application to 
competitions in which success does not depend to 
any substantial extent on skill. Chamarbaugwalla v. 
Union of India, 1957 SCR 930 : 35 Mys L J 180 : 
(1957) 2 Mad L J (SC) 76 i (1957) S C J 593 : (1957) 
M L J (Cri) 547 : (1957) 2 Andh VV R (SC) 76 : 1957 
M P C 630 t 1957 S C A 912 : 59 Bom L R 973 : AIR 
1957 S C 628 (637) (Pt H) (Pr 23). 

-S. 4 — Appellate Court enhancing sentence of 

imprisonment imposed for default as in payment of 
fine — Sentence in default as awarded amounts to 
enhancement of sentence and Apoellate Court acts 
without jurisdiction in doing so. See Criminal P. C. 
(1898). S. 423 (b). 1964 (2) Cri L J 632 : A I R 1964 
All 572. 

-S. 4 -Prize competitions — Restriction on entries 

and prizes offered—Restrictions are reasonable and in 
public interest — Provision saved by Art. 19 (0). See 
Constitution of India, Art. 19 (1) (g). 1964 (2) Cri L J 
632 i A I R 1964 All 572, 

- Ss. 4 and 11 — Inference of intention — Order 
placed for printing of prize competitions and_results 
thereof after the Prize Competitions Act, 1955, came 


into force—Denial that order was placed with inten¬ 
tion of conducting a prize competition — Such orders 
placed and distributed in the past inviting entries — 
Intention to run a competition after the Act came 
into >torce can be inferred from previous conduct. See 

S ‘ 14 ' 1964 (2) Cri L J 632 i 

4 7 I,Ie 8 aI P rize competition promoted and 
conducted at place X in India-Prizes meant for 
people at i. a place out of India — Important ingre¬ 
dient of offence under S. 4 of Act being promotion 
and conducting of competition, the offence is com- 
ytftSS a ?L is triab,e at X - See Criminal P. C (1898), 
S. 1' 1964 (2) Cri L J 632 : A I R 1964 All 572. 

'“ 7 “S. 4— Nature of offer to be considered — Not the 
prizes offered—Contract between parties not essen¬ 
tial to constitute offence. 

Section 4 of the Act speaks of prizes to be offered 
and not prizes offered, so that the offer of prizes as 
contained in the pamphlet can be made the basis of 
conviction. 

The promoter of the competition shall be guilty of 
the offence even if no one responds by submitting 
entries of prize competition. The existence or non¬ 
existence of a valid contract or where contract can be 
enforced are extraneous considerations which cannot 
inlluence the decision in the nutter. 1964 All LJ 
5S1 : 1964 (2) Cri L J 632 : A I R 1964 All 572 (575) 
(Pt F) (Pr 19). 

;-$. 4—Prize competition organized for residents 

in States to which Act, not extended—Validity. 

It cannot be contended that the fact that the Act 
applied to only some of the States and not to all the 
States of India would absolve the offenders of the 
offence if they organized the prize competitions for 
the benefit of persons residing in a State to which 
the Act was not applied. This factor can be taken 
into consideration while awarding sentence, but not 
while laying down whether the accused are guilty or 
not of the offence charged. 1964 All L J 581 1 1964 
(2) Cri L J 632 : A I R 1964 All 572 (575) (Pt G) 
(Pr 20). 

-Ss. 4 and 6 — Ss. 4 and 0 of Act are severable — 

Assuming that S. 0 is arbitrary and unconstitutional, 
validity of S. 4 and the corresponding penal sections 
is not affected. See Constitution of India, Pre. 
1964 (2) Cri L J 632 : A I R 1964 All 572. 

-Ss. 4 and 5 — Scope of — Prize competition if 

covered by Entry 34 of List IF, Sch. VII, Constitution 
India. Prize Competitions which do not require sub¬ 
stantial skill ought to be considered as gambling trans¬ 
actions and therefore they come within the purview 
of item 34 in List II of the 7th Schedule of the 
Constitution. See West Bengal Prize Competitions Act 
(32 of 1957), S. 19 (d). 1959 Cr L J 307 ; A I R 1959 
Cal 141. 

SECTION 5 

• -S. 5 — Scope — Protection of lawful trading 

activities—Persons carryinggambling competitions are 
not entitled to protection under Art. 19(1) (g). See 
Constitution of India,Art. 19(l)(g). AIR 1957SC 628, 

• -S. 5 — Scope — Prize Competitions involving 

substantial skill—Restrictions imposed by Ss. 4 and 5 
are not saved by Art. 19 (0). Even assuming that the 
Act applies to such competitions they are business 
activities the protection of which is guaranteed by 
Art. 19 (1) (g). See Constitution of India, Art. 19 (1)(g). 
A 1 R 1957 S C 628. 

• -S. 5 — Rules 11 and 12 framed under S. 20 — 

Provisions whether severable in their applications to 
competitions not involving skill. The impugned pro¬ 
visions assuming that they apply by virtue of defini¬ 
tion in S. 2 (d) to all kinds or competitions are sever- 
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able in their application to competitions in which 
success does not depend to any substantial extent on 
skill. See Prize Competitions Act (42 of 1955), S. 4. 
AIR 1957 S C 628. 

SECTION 6 

_S. 6— Sections 4 and 6 of Act are severable — 

Assuming that S. 6 is arbitrary and unconstitutional, 
validity of S. 4 and the corresponding penal sections 
is not affected. See Constitution of India, Preamble. 
1964 (2) Cri L J 632 : AIR 1964 All 572. 

SECTION 9 

-S$. 9 and 11—Accused convicted and sentenced 

under S. 9—Separate sentence under S. 11, which is 
a lesser offence not necessary. 1964 All L J 581 1 1964 

(2) :Cr L J 632 : A I R 1964 All 572 (576) (Pt I) 
(Pr 25). 

SECTION 11 

-Ss. 11 and 4 — Inference of intention — Order 

placed for printing of prize competitions and results 
thereof after Prize Competitions Act (1955) came into 
force—Denial that order was placed with intention of 
conducting a prize competition—Such orders placed 
and distributed in the past inviting entries — Inten- 
tion to run a competition after the Act came into 
force can be inferred from previous conduct. See 
Evidence Act (1872), S. 14. AIR 1964 All 572. 

-S. 11 -Accused convicted and sentenced under 

S. 9—Separate sentence under S. 11, which is a lesser 
offence, not necessary. See Prize Competitions Act 
(42 of 1955), S. 9. 1964 (2) Cri L J 632 : A I R 1964 
All 572. 

SECTION 14 

-S. 14- Competency of ordinary police officer to 

investigate crimes under the Act— No special proce* 
dure laid down by Act for detention and investiga. 
tion of offences—Act not self-contained, 

A consideration of S. 14 of tho Prize Competitions 
Acl makes it clear that it does not lay down any new 
or special procedure. The Act is not a complete Code 
for the detection and investigation of offences under 
it; even the Special Police Officer has to fall back 
upon and follow the provisions of the Code of Crimi¬ 
nal Procedure. What the Act makes provision for is 
that as Special Police Officers are concerned the 
offence is cognizable. When the offences under the 
Act were not declared cognizable, the Courts can 
hold that, except for Special Police Officers the 
offences continue to be non-cognizable and other 
police officers can make investigation in accordance 
with the Code of Criminal Procedue, alter obtaining 
the permission 3 of the Magistrate concerned. A l R 
1962 S C 03, Disting, 1964 All L J 581 s 1954 (2) 
Cr L J 632 * AIR 1964 All 572 (576) (Pt H) (Pr 24). 


SECTION 20 

•-S. 20—Prize Competitions involving substantial 

skill — Even assuming that the Act applies to such 
competitions they are business activities protection 
of which is guaranteed by Art. 19 — Restrictions 
imposed by Ss. 4 and 5 are not saved by Art 19 (6) 
as they are reasonable restrictions enacted In the 
public interests - Rules '.under S. 20 Rr. 11.12). See 
Constitution of India, Art. 19 (1) (g). A I R 1957 S C 
u2o» 


• — s - 20—Piotection of lawful trading activitii 
Persons carrying gambling competitions are 
entitled to protection under Art. 19 (1) (g) 0 f 
Constitution as gambling is not trade but res e 
commercium and does not therefore fall within 
purview of the said Article - (Rules under S. 
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PROBATE 

See II) Administrator General's Act (19l3). Ss. 7, 8. 

(2) Probate and Administration Act (o ot 1581). 

(3) Succession Act (1925), S. 21S et seq. 

Conclusiveness of. 

See Succession Act (l92o), S. 2io. 

Effect of. 

See Succession Act (1925), S. 2-<. 

Grant of. 

See Succession Act (192o), Ss. 217 to 30:.. 

Grant of. for special purpose. 

See Succession Act (1925), Ss. 2o4 to -oo. 

Petition for, ^ 

See Succession Act (1925), Ss. 276 to -9o. 

Revocation of. ^ 

See Succession Act (1925), Ss. 263—502. 

PROBATE AND ADMINISTRATION 
ACT (5 of 1881) 

SECTION 50 

-S. 50 — Revocation of probate — Discretion of 

Court—Non-citation of necessary party. 

Section 50, Probate and Administration Act, con- 
fers a discretion on the Court to revoke the grant ot 
a probate on the giound of non-citation of a neces¬ 
sary party. That discretion has to be exercised judi¬ 
cially on well-known principles. It does not follow 
that because there is a ground, the 9? ur lJ^ u f 
the probate. 89 Cri L J 41: AIR 1953 Cal 103 (105, 
106) (Pt C) (Prs 18, 19) (DB). 

-S. 50—Application for revocation of probate — 

Laches—Effect of. 

A Court may allow a probate to be revoked after a 
long time. That may be done wilh cause shown. 
But It cannot be held that it may be done under any 
circumstances. It would be contrary to reason and 
every principle of justice. The doctrine of laches is 
not an arbitrary or a technical doctrine. Where it 
would be practically unjust to give a remedy, either 
because the party has. by his conduct done that 
which might iairly be regarded as equivalent to a 
waiver of it, or where, by his conduct and neglect 
he has, though perhaps not waiving that remedy, yet 
put the other party in a situation in which it would 
not be reasonable to place him if the remedy were 
afterwards to be asserted, in either of these cases 
lapse o! time land delay are most material 89 Cri 
L J 41: AIR 1953 Cal 103 (107) (Pt E) (Pr 31). 


SECTION 157 

-S. 157 (repealed by Act 39 of 1925) — Section 

157, Probate and Administration Act applies to a 
case where the grant is revoked or annulled under 
S. 50 of the Act and not to a case where the order of 
issue of grant is vacated on appeal. 1 L R (1953) 1 
Cal 208 i AIR 1952 Cal 473 (476) (Pt B) (Pr 9) (DB). 


PROBATE AND LETTERS OF 
ADMINISTRATION 

See Succession Act (1925), Ss. 218 to 302, 
Court-fees. 

See Court-fees Act (1870), Sch. I, Art. 11. 


PROBATION 

See (1) Constitution of India, Arts. 310-311, 

(2) Criminal P. C. (1898), S. 502. 

(3) Madras Probation of Offenders Act (3 of 

1937). 

(4) Probate and 
o! 


1938), 


(5) Probation 

(6) U. P. Fin 


Administration Act (5 of (1881). 
Offenders Act (20 of 1958), 
Offenders Probation Act (8 of 
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PROBATION' OF OFFENDERS ACT 

(20 of 195S) 

SECTION 3 

S , s .- 4; 6, II — Exercise of power under S. 11 

—Appellate Court in appeal or High Court in revi- 

s!°ii c (i) make an order UDder S - a ~ Sc °P e 

Held, after adopting the rule of beneficial cons¬ 
truction that the appellate Court iD appeal or the 
High Court in revision could, in exercise of the 
power conferred under S. 11 make an order under 
X* 0 there . of ’ as .the appellate Court and the High 
Court, agreeing with the Magistrate, found the ac- 
cused guilty of the offences for which he was charged. 
(1 he bupreme Court remanded the matter to High 
Court to make an order after complying with S. 6 

4 ir?qmc exercise powers under S. 11). 

AIR .963 SC 1088, Foil. S. 11 (1) ex facie does not 
circumscribe the jurisdiction of an appellate Court 
to make an order under the Act only in a case where 
the trial Court could have made the order. The 
phraseology used therein is wide enough to enable 
the appellate Court or the High Court, when the case 
a)mes before it, to make such an order. As the Act 
does not change the quantum of the sentence, but 
only introduces a provision to reform the offender, 
“ e [®,*? D ° reason why the Legislature should have 
prohioited the exercise of such a power, even if the 
ease was pending against the accused at one stage or 
other in the hierarchy of tribunals. When S. 11 (1) 
says that an appellate Court or a revision Court can 
make an order under the Act, it means that it can 
make an order also under S. 0(1) of the Act. If so, 
Uaurt m 5. 6 (1) will include an appellate Court as 
well as a re visional Court. If an appellate Court or a 
revisional Court finds a person guilty, under that section 
it shall not sentence him to imprisonment unless the 
conditions laid down in that section are satisfied. 
VVben a person had been found guilty tor the first 
time of an offence to which the provisions of Ss. 3 
and *1 of the Probation of Offenders Act could apply, 
and such finding, be it of the trial Court or of the 
appellate Court, was arrived at before the applica¬ 
tion of the Act, the Court of appeal or revision could 
not take action under S. 11 (1) of the Act when the 
case came before it in appeal or revision. Rattan 
Lai v. State of Punjab, 1964 SCD 914: (1965)1 
S C J 779 : 1965 Mad L J (Cri) 374 : 1965 Mad 
W N 170 , (1964) 7 S C R 676 : (1964) 2 S C W R 
(1) Cri LJ 360: AIR 1965 S C 444 (447 
to 449, 452) (Pt B) (Prs 7, 8. 10. 26, 27). 

—S. 3 — Petition by Administrator of palace of 
minor Maharaja under S. 10, Guardians and Wards 
Act, for being appointed guardian of minor Maharaja 
—Description ot half-brother of minor, as illegiti¬ 
mate in petition held to amount to offence under 
S. 500, Peaal Code — Mere admonition instead of 
regular sentence held sufficient to meet ends of 
justice. See Penal Code (1860), S. 500. 1964 (1) 
Cri L J 408 : AIR 19C4 Manipur 20. 

-Ss. 3, 11 (2)— Order under S. 3 improperly passed 

—Prosecution can also go in appeal. 1964 (1) Cri 
L J 408 : AIR 1904 Manipur 20 (23) (Pt B) (Pr 13). 

—Ss. 3, 4 — Order under — High Court can pro¬ 
nounce on correctness or otherwise of order passed 
by Magistrate under S. 3 or 4 of the Act. See Cri¬ 
minal P. C. (1898), S. 439. 1964 (2) Cri L J 176 i AIR 
1964 Pat 358 (DB). 

-Ss. 3 and 4—Member of the bar submitting false 

bill for work done as Asst. Public Prosecutor — Case 
if fit to be dealt with under the Act. See Penal Code 
(1860), S. 464. 1963 (2) Cri L J 36 : A I R 1963 Pat 
262 (DB). 

-S. 3 — Principles to be followed by Court in 


dealing with offenders below 21 years of age—Provi¬ 
sions of S. 6 are mandatory—Non-compliance renders 
sentence of imprisonment void. See Probation of 
Offenders Act (1958), S. 6. 1964 Fai LW 286 r 
ILR (1964) 14 Raj 901 : 1966 Cri L J 735. 

SECTION 4 

•-S. 4—Exercise of power under S. 11 — Appel¬ 

late Court in appeal or High Court in revision can 
make an order under S. 6(1) —Scope of S. 11(1). 
See Probation of Offenders Act (20 of 1958), S. 3. 
1965 (1) Cri L J 360 : AIR 1965 S L 444. 

-S. 4 (3) — ‘Restraint of Court* — Meaning of — 

Petitioner, a convict under S. 379, I. P. C. released 
on probation after execution of bond under Form C 
of the Act—Petitioner was under restraint with S. 19 
(xyii) of Court-fees Act—Revision against order main¬ 
taining conviction but releasing accused on proba¬ 
tion-No Court-fee is payable on revision against such 
an order. See Court-fees Act (1870), S. 19 (xvii). 
1964 All LJ 665 : AIR 1967 All 81. 

-S. 4 — Offence under S. 326, Penal Code — S. 4 

not applicable. 

The provisions of S. 4 are not applicable to a case 
where a person is found guilty under S. 326, Penal 
Code, inasmush as the maximum sentence prescribed 
for the offence is imprisonment tor life. (1963) 2 Mys 
L J 161 : ILR (1963) Mys 929 : 1964 (1) Cri L J 469 
(461) (Pt A) (Pr 4) (Mys). 

— S. 4 (2)—No authority to release accused on pro* 
bation in absence of report of Probation Officer. 

In the absence of a report from the Probation Officer 
under S. 4 (2), the Magistrate has no authority to 
release the accused on probation. (1963) 2 Mys L J 
161: ILR (1963) Mys 929 1964 (1) Cri LJ 460 (461> 
(Pt B) (Pr 5) (Mys). 

-Ss. 4 and 6 — Accused under 21 years of age — 

Duty of Magistrate. 

It is the duty of the Court to satisfy itself in the 
case of an accused who is under 21 years of age that 
it would not be desirable to deal with him under 
S. 4 before sentencing him to imprisonment. The 
Magistrate has do jurisdiction even if be found him 
guilty to punish him straightaway to imprisonment 
under S. 6. 1961 (2) Cri L J 583 (584) (Pt D) 
(Pr 11) (Manipur). 

-S 4 — Accused aged about 20 years convicted 

under S. 376,1. P. Code — Accused appearing to be 
quite immature — Accused given benefit of S. 4 of 
Probation of Offenders Act. 1965 M P L J (Notes) 42 • 

-Ss. 4 and 6 — Review of order of dismissal of 

revision petition—Advocate in revision failing to urge 
that convicts were entitled to-benefit of Ss. 4 and 6 
of Probation of Offenders Act — Review under in¬ 
herent power if lies for securing ends of justice. The 
inherent power can, no doubt, be exercised to re¬ 
consider orders of dismissal of an appeal or applica¬ 
tion passed without jurisdiction, where reconsidera¬ 
tion is necessary to secure the ends :of justice, but 
the provisions of Ss. 3 and 4 of the Probation ot 
Offenders Act are not mandatory provisions of law 
and the order of sentence passed on the petitioners 
could not be said as one without jurisdiction : 

The Court has got no inherent power to reopen a 
judgment in a ca»e which has been disposed of in 
accordance with the provisions of law unless any of 
the provisions in the Criminal Procedure Code ex¬ 
pressly empower the Court to review or revise the 
judgment. See Criminal P. C. (1898), S. 561-A. 1965 
(2) Cri L J 372 : AIR 1965 Mys 224. 

-S. 4—Power is discretionary—Accused is to place 

all necessary material before Court to claim benefit 
of section. 1964 Mad L J (Cri) 684 : (1964) 2 Mys 
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L J 342 i 1965 (2) Cri L J 372 : AIR 1965 Nlys 224 
(226) (Pt B) (Pr 6). 

—S. 4 (1)—Conviction under S. 9 (a). Opium Act- 
Offence the first offence of accused—Accused respect¬ 
able businessman whose antecedents were not in any 
way disreputable—No danger of accused absconding 
from jurisdiction of Court if released on probation — 
Case is a fit one in which S. 4 (I) can be applied — 
Opium Act (1878), S. 9(a). (1964) 30 Cut L T 282 i 
AIR 1967 Orissa 54 (55) (Pr 4). 

-Ss. 4, 6-Penal Code (1860), S. 394 — Provision 

for— Imprisonment for life or imprisonment for ten 
years and fine—Lesser punishment in S. 394 is not 
alternative sentence — Accused cannot have benefit 
of provisions of S. 4 or S. 6 of Act. 

The provision for punishment in S. 394, Penal 
Code, for imprisonment for life or imprisonment for 
ten years and fine cannot be read conjunctively so as 
to mean that it provides an alternative sentence for 
the offence concerned. Hence where the accused is 
convicted under S. 394, Penal Code, the accused 
cannot be given the benefit of the ‘.provisions of S. 4 
or S. 6 of theProbation of Offenders Act and released 
on probation of good conduct on the ground that the 
offence did not provide for punishment for imprison¬ 
ment for life. 1965 (2) Cii L J 51: AIR 1965 Orissa 
100 (108) (Prs 14, 15). 

— Ss. 4 and C—Offenders under 21 years of age — 
Duty of Court to record age — Power to deal with 
such offenders under S. 4 is discretionary. 

After the enforcement of the Probation of Offen¬ 
ders Act (20 of 1958), it is obligatory for the Courts 
not to impose a sentence of imprisonment when the 
accused is under 21 years of the age and has com¬ 
mitted an offence punishable with imprisonment 
but not with imprisonment for life. It is therefore 
one of the essential duties of the Courts to record the 
age of the accused as estimated by the Courts. It is 
true that S. 4 of that Act gives wide power to the 
Courts to deal with such cases ^irrespective of the age 
of the accused, but that power is discretionary and 
has to be exercised inappropriate cases. (1965) 31 
Cut L T 617 :1965 All W R (Supp) 36 (Orissa). 

-S. 4 — Conviction under S. 411, Penal Code-Ac¬ 
cused being of immature age—Circumstances showing 
that they had fallen into temptation — Sentences set 
aside and release ordered on their entering into bonds 
to appear and receive sentence when called upon and 
to keep the peace and be of good behaviour for one 
year. Penal Code (1860), S. 411. Criminal P. C. (1898), 

jb 5 198 <1964) 30 Cut LT 5441 (1964) 6 0rissft 


* S. 4—Scope—Order under—Age of offender—Ii 

material—S. 6—Difference. 

Section 6 lays down a special provision in respeci 
ot offenders under twenty.one years of age. S. A 
is general. It applies to all kinds of offences, whethei 
under or above twenty-one years of.age. The onl\ 
limitation imposed by S. 6 is that in the first instance 
an offender under twenty-one years of age will nol 
^imprisonment. Where therefore the 
Court deals with the offender under S. 4 of the Act 

S or not he is under twenty-one years of age 
p ; r i u C i 0ns ffin C T 1960 Pat L R 19° : (1961)1 

BOllP.” (PM) ' 87511 ' AIB 1961 P “ 1S 

remitfineT ‘ Punishment ' “ Meani ' D S of - Power to 

“ Sec,i ° n 4 speaks of punishment and not of impri. 
sonment. The word 'punishment' is wide enoughtc 
comprehend both the punishment ofjlmprisonment 
and the punishment of fine. Therefore, S. 4 m! 
powers a Court to remit the fine also. 1900 Pat L R 


190 : (1961) 1 Cri L J 144 :1960 B L J R 753 : AIR 
1961 Pat 19 (21) (Pt B) (Pr 5). 

-S. 4—OSence under S. 320 read with S. 34, Penal 

Code — Accused below 18 years of age— Accused 
cannot be dealt with under the provisions of the Act 
— Held, however that the accused deserves to be 
treated leniently considering the facts that he was a 
junior member of the family and was acting under 
the influence of the senior member of the family 
Penal Code (1860), Ss. 326, 34. 1965 Raj L W 60: 
1965 (1) Cri L J 478 : ILR (1965) 15 Baj 1/4 s AIR 
1965 Raj 74 (78) (Pt E) (Pr 20). 

-S. 4—Principles to be followed by Courts in 

dealiog with ollenders below 21 years of age—Provi- 
sions of S. d are mandatory—Non-compliance renders- 
sentence of imprisonment void. See Probation oh 
Offenders Act (1958), S. 8. :1964 Raj L VV 2$6 : ILR 
(19G4,14 Raj 901 : 1966 Cri L J 735. 

-Ss. 4 and 6 — Applicability — Accused under 21 

years of age—Conviction under S. 377, Penal Code- 
altered by appellate Court to-one for mere^atterapt to 
commit offence and convicted under S. 377/511and 
sentence reduced — When appellate decision given, 
the Act had already come into foree in Rajasthan but 
the Court had not given any reason for not proceed¬ 
ing under S. 8 — Appellate Court held should have 
complied with S. 0. See Probation of Offenders Act 
(1958), S. 0. 1962 Raj LW 241. 

SECTION 5 


——S. 5—Order for compensation and costs—Discre¬ 
tion—Interference in revision. 

Section 5 no doubt empowers the Court to grant in 
appropriate cases compensation and costs but this is 
purely in the discretion of the Court. The Court will 
allow compensation and costs only when it thinks fit- 
in any case. When no prayer for compensation and 
costs is made by the party or when the Court in its 
discretion does not allow costs and compensation, 
the High Court sitting in revision, cannot interfere 
with the discretion of the Court which does not ap¬ 
pear to have been exercised capriciously and un¬ 
reasonably. 1960 Pat LR 190 : (1961) 1 Cri L J 
144 : 1960 B L ] R 753 « AIR 1961 Pat 19 (21) (Pt C) 
(Pr 6). 

SECTION 6 


•-S. 0 — Exercise of power -under S. 11—Appel¬ 

late Court in appeal or High Court in revision can 
make an order under S. 0 (l)-Scope of S. 11 (1). See 
Probation of Offenders - Act (20 of 1958), S. 3. 1965- 
(1) Cri L J 360 , AIR 1965 S C 444. 


? ~ s -. 6—Courts exercising apoellate or revisional 
jurisdiction — Can exercise jurisdiction under S. 6 — 
Beneficial statutes—To be given wider interpretation. 
See Probation of Offenders Act (1958), S. 11 (1). 
1963 (2) Cr L J 173 : AIR 1963 S C 1088. 


• ’$• p (J) — Words 4 may be made* in S. 11 (1)— 

Import of—Nature and amount of discretion under 
b.ii as regards exercise of jurisdiction under S. 8(1) 
Ihough the word “may’’ might connote merely an 
enab mg or permissive power in the sense of the 
usual phrase “it shall be lawful" it is also capable of 
being construed as referring to a compellable cuty, 
particularly when it refers to a power conferred on 

v-ourt or other judicial authority. 

n °/ s ; ® (1) therefore applies to guide 

or condition the jurisdiction of the High Court under 

nnfiAi. a a - an appel * at . e Conti cannot claim any 
H d d . ,scr ® u ®n n dealing with case that conies 

Cr - App. No. 339 of 196!. 
B ,^ crsed - See Probation of 

ABUM SC 'loss’ 1 ' S - U (11 ' 1983121 C[ L J 173 ! 
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J? ® (1) ~ Appellate Court modifying trial 
oourt s order — Crucial date for reckoning age of 
accused for S. 0 (1), is the date upon which the trial 
Court had to deal with the offender. See Probation 
of Offenders Act (1958), S. 11 (1). (1963) 2 Cr L J 
173 : AIR 1963 S C 10SS. 

S. 6 (1) — Object of — Age relevant under S. 6 
(1) is for purpose of punishment and not for offence 

Accused not under 21 years when found guilty — 
Section does not apply. 

The object of the Act is to prevent the turning of 
youthful offenders into criminals by their association 
with hardened criminals of mature age within the 
walls of a prison. The method adopted is to attempt 
their possible reformation instead of inflicting on 
them the normal punishment for their crime. 

The object would make it clear that the question 
of the age of the person is relevant not for the pur¬ 
pose of determining his guilt but only forthe purpose 
of the punishment which he should suffer for the 
offence of which he has been found, on the evidence, 
guilty. Where, therefore, the Court finds that the 
offender is not a person under the age of 21 on the 
date when the Court found him guilty. S. 0 (1) has no 
application to him. Ramji Missar v. State of Bihar. 
1963 B L J R 643 : 1963 Mad L J (Cr) 575 : (1963) 
2 S C ] 571 : ]963 (2) Cr L J 173: (1963) 1 SC W R 
694 : 1963 Mad W N 402 : (1964) 1 S C A 98 : 1 L R 
42 Pat 357: AIR 1963 S C 1088 (1091) (Pt A) (Pr 6). 

-S. G — Accused under 21 years convicted of an 

offence—Provisions of S. 6 should be followed. 1962 
(l)CriLJ 1GS:AIR 1962 Manipur 7(11) (Pt D) 
(Pr 24). 

-S. 6—Scope—Court pissing sentence of imprison¬ 
ment on offender under 21 years has to record 
reasons therefor—Omission to record reasons would 
be an irregularity—(Criminal P. C. (189S), S. 537.) 

The section does not prohibit the passing of an 
order of imprisonment against an accused found 
guilty of an offence, though under 21 years of age; 
all that it requires is that Court has got to record its 
reasons for sentencing such an offender to imprison¬ 
ment. Tiie omission to record reasons would at the 
most be an irregularity and will .’not affect the 
jurisdiction of the Magistrate. 1964 Mad L;J (Cri) 
684 : (1964) 2 Mys L J 342 : 1965 (2) Cri L J 372 : 
AIR 1965 Mys 224 (226) (Pt C) (Fr 6). 

-S. 6 — Review of order of dismissal of revision 

petition — Advocate in revision failing to urge that 
convicts were entitled to benefit of Ss. 4 and 6 of 
Probation of Offenders Act — Review under inherent 
power does not lie — Couit has no inherent power to 
reopen a judgment in a case which has been disposed 
of according to law — Ss. 3 6c 4 of the Probation of 
Offenders Act are not mandatory provisions of law. 
See Criminal P. C. (1898), S. 561-A. 19G5 (2) Cri L J 
372 : AIR 1965 Mys 224. 

-S. G-Penal Code (1800), S. 394-Provision for 

pucishment under — Imprisonment for life or impri¬ 
sonment for ten years and fine—Lesser punishment in 
S. S94 is not alternative sentence — Accused cannot 
have benefit of provisions of S. 4 or S. 6 of the Prooa- 
tioa of Offenders Act on the ground that the offence 
did not provide for punishment for imprisonment tor 
life. See Probation of Offenders Act (19oo), o. 4. 
1965 (2) Cri L J 51: AIR 1965 Orissa 106. 

-S. 6-Act extended to district-Fact not brought 

to High Court’s notice before disposing of revision 
petition-High Court has no inherent power to review 
its own order passed on criminal revision petition 
Portion of sentence in judgment caunot be dissociated 
from other parts of judgment. See Criminal P. U 


(1898), S. 561-A. 1965 (1) Cr;Lj 56: AIR 1965 
Orissa 7. 


—-Ss. 6 and 4 — Difference between — Order 
under S. 4 — Age of offender not material — S. 0 lays 
down a special provision in respect of offenders under 
21 years of age — S. 4 is general and applies to all 
kinds of offenders whether under or above 21 years 
of age. See Probation of Offenders Act (20 of 1958), 
S. 4. 1961 (1) Cri L J 144 : AIR 1961 Pat 19. 

-Ss. 6, 3. 4 and 11 — Principles to be followed by 

Court in dealing with offenders below 21 years of 
age—Provisions of S. 6 are mandatory—Non-com¬ 
pliance renders sentence of imprisonment void. 

Reading Ss. 3, 4 aud 11 with S. 0, the correct legal 
position is that when a Court has found a person 
under 21 years of age to be guilty of an offence not 
punishable with imprisonment for life, then the trial 
Court, before it passes any sentence of imprisonment 
on the offender, must satisfy itself that it would not 
be desirable to deal with him under S. 3 or S. 4 of the 
Act, having regard to the circumstances of the case 
including the nature of the offence and the character 
of the offender and where the Court sentences him to 
imprisonment, it must record its reasons for doing so, 
and, further, a duty has also been laid upon the High 
Court or any other Court dealing with such a case 
on appeal or in revision to satisfy itself likewise. It is 
also important to point out in this connection that 
for the purpose of satisfying itself within the meaning 
of S. 0 whether it would not be desirable to deal 
with an offender under S. 3 or S 4, the Court shall 
call for a report from the probation officer and 
consider it together with any other relevant informa¬ 
tion which may be available on the record. 

Section 0 is mandatory in its character and a 
sentence passed by a Court without applying its mind 
to the principles enunciated above, must be set aside. 
1964 Fai L W 286 :1 L R (1964) 14 Raj 901 : 1966 
Cri L J 735 (73G) (Pt A) (Pr 3) (Raj). 


-S. 6—Applicability—Age of accused not suffi¬ 
cient by itself to attract provision. 

Age alone should not he the guidiDg factor for the 
application S. 0 of the Probation of Offenders Act. 
W bile giving benefit to the accused of the provision 
of the section the Court must keep in view the nature 
and the circumstances of the case. 

Where the accused, a young man of about 20 years 
had assaulted a lonely lady in the jungle with a view 
to commit rape, and would have succeeded in his 
designs if at that time the cry of the lady had not 
attracted some persons to the spot of occurrence. 

Held, that the offence was of a serious nature and 
under the circumstances accused cannot he given the 
benefit of the provisions of S. 0 of the Probation of 
Oeffenders Act. I L R (1963) 13 Raj 650 : 1963 Raj 
L W 288. 

-S. 6—Applicability - Accused under 21 years of 

age—Conviction under S. 377,1. P.C., altered by Apel¬ 
late Court to one for mere attempt to commit offence 
and convicted under S. 377/511 and sentence re¬ 
duced — When appellate decision given, the Act had 
already come into force in Rajasthan but Court had 
not given any reason for not proceeding under S. 6 — 
Appellate Court held should have complied with S. 0. 
See Probation of Offenders Act (1958), S. 4. 1962 Raj 
L W 241. 


SECTION 11 


0 _S. 11-Scope of-S. 11(1) ex facie does not 

circumscribe the jurisdiction of an appellate Court to 
make an order under the Act only in a case where 
the trial Court could have made the order. The phra¬ 
seology used therein is wide enough to enable the 
appellate court or the High Court, when the case 
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As regards the crucial date for reckoning thei age, 
™ nnnpllate Court modifies the judgment of 


comes before it, to make such an order. It was pur- 
posely made comprehensive, as the Act was made to 
implement a social reform. As the Act does; not 
change the quantum of the sentence, but only intro- 
duces a provision to reform the offender tlie, | f.* s . 
reason why the legislature should have prohibited 
the exercise of such a power, even if the case was 
pending before the accused at one stage or other, in 
the hierarchy of tribunals. See Probation of offenders 
Act (1958), S. 3. 196o (1) Cr L J 369 i AIR 196o S C 
444. 

• -Ss. 11(1), 6 -Courts exercising appellate or 

revisional jurisdiction - Can exercise jurisdiction 
under S. 6-Beneficial statute- — To be given wider 
interpretation. 

The words in S. 11 (l)‘pass an order under the 
Act' are not to be construed strictly and literally, but 
to be understood ;to mean'to exercise the powers of 
jurisdiction conferred by the Act.' This wider inter¬ 
pretation might perhaps be justified by the scope and 
object of this section which is to apply ‘notwithstand¬ 
ing anything in the Code or any-other law’ to all 
Courts empowered to sentence offenders to imprison¬ 
ment. To read a beneficial provision of this universal 
type in a restricted sense, so as to confine the power 
of these Courts to the exercise of the powers under 
Ss. 3 and 4 alone would not be in accord with sound 
principles of statutory interpretation. 

It must, therefore, be held that the Courts mentioned 
in S. 11, are thereby empowered to exercise the juris¬ 
diction conferred on Courts not only under Ss. 3 and 
4 and the consequential provisions but also under 
S. 0. Ramji Missar v State of Bihar, 1963 BLJR 643 : 
1963 Mad L J (Cr) 575 : (1963) 2 SCJ 571 : 1963 
(2) Cr L J 173 : (1963) 1 S C W R 694 : 1963 Mad 
W N 402 : (1964) 1 S C A 98 : ILR 42 Pat 357 : AIR 
1963 S C 1088 (1092) (Pt B) (Pr 12). 

• —Ss. 11 (1), 6 (l)-Words/may be made*- 
Import of — Nature and amount-of discretion under 
S, 11 as regards exercise of jurisdiction under S. 6(1). 

Though the word 'may' might connote merely an 
enabling or permissive power in the sense of the 
usual phrase ‘it shall be lawful’, it is also capable of 
being construed as referring to a compellable duty, 
particularly when it refers to a power conferred on a 
Court or other judicial authority. 

The fact that the power is ;confcrred on a Court 
might militate against the literal interpretation of 
‘may’. This apart, the power conferred by S. 11 (1) is 
to pass 'an order under the Act* and it would not be a 
proper construction of S. 11 (1) to hold that the 
High Court, etc., could pass orders in appeal or revi- 
sion without reference to the standards, tests or guid¬ 
ance which the statute has prescribed for the primary 
Courts. The power conferred ;on appellate or other 
Courts by S. 11 (1) is thus of the same nature and 
characteristics and subject to the same criteria and 
limitation as that conferred on the Courts under Ss. 3, 
4 and 0. This view is further confirmed by the terms 
of S. 11 (3). 

The entirety of S. 0 (1) therefore applies to guide or 
condition the jurisdiction of the High Court under 
S, 11(1) land an appellate Court cannot claim any 
unfettered discretion in deiling with case that comes 
, u ? der S - ‘ u U)’ Cr - App. No. 339 of 1901, 
dated 10th May, 1902 (Patoa), Reversed. Ramji Missar 
v-State of Bihar, 1903 BLJR 043 i 1963 Mad L J (Cr) 

i 7 c ‘JH 1 • 8 C J 5711 1963 W Cf M 1731 (1903) 
} 3 C W R 094 r 1903 Madh W N 402 i (1964) 1 

foM) $ *“ 1963 S C 1088 ‘“ 92 - 

• *“Ss, 11 (1), 6 (1)—-Appellate Court modifying 

trial Court c order — Crucial date for reckoning age 
of accused for S. 6(1). - 


where an appellate Court 

the trial Judge and when S. 6 becomes appl'^je t0 
a person only on the decision of an appelbte or a 

revisional Court, it must be ^ el . d | bat , K - h . e , 
upon which the trial Court had to ^al "ith the 
offender. Ramji Missar v. State of Bihar 1963 BLJR 
G43 : (1963) Mad L J (Cr) 57s> i(W; 2 SCl d<1 . 

1963 (2) Cr L J 173 : (1963) ISCb RG94: 1963 
Mad W N 402 : (1964) 1 S C A 98 : ILR 42 Pat 3o7s 
AIR 1963 S C 10SS (1093) (Pt D) (Pr 19). 

-S. 11 (2)-OrderunderS.3 improperly passed — 

Prosecution can also go in appeal. See Probation of 

Offenders Act (1958), S. 3. 1964 (1) Cri L J 40S : AIR 

1964 Manipur 20. 

_S. 11 ( 1 )—Relevant date for purpose of applying 

the Act is the date on which an appeal or revision 
comes up for consideration : Cr. Revo. No. 31 of 
1902, dated 1-12.1962, (Raj). Rel. on. ILR (1964) Cut 
221 : 30 Cut L T 370 : (1964) 6 OJD 210 : 1965 (1) 
Cr L J 56 : AIR 1965 Orissa 7 (8) (Pt A) (Pr 6). 

-S. 11 (2),— Right of appeal when resort has been 

taken to S. 3 or 4— Not confined to convicted per?on 
or State—Available to complainant also. 

The right view, to adopt with regard to the con. 
struction of sub s. (2) of S. 11 is that the legislature 
has conferred the power both upon the prosecution 
and upon the accused person to prefer an appeal even 
when resort has been taken to S. 3 or 4 of the Act 
with regard to the merit of the order. Since the 
language ot sub s. (2) of S. 11 is comprehensive, 
flexible and unrestricted as to the person who can 
prefer an appeal, there is no justification for confining 
a right of appeal only to the convicted person or even 
to the State when the State is conducting the prose¬ 
cution, but lt'must be taken that the privilege ot filing 
an appeal on the narrow question'of propriety of an 
action under S. 3or 4 of the Act is conferred upon 
the complainant as well. 1964 (2) Cri L J 176 : 1965 
B L J R 3S7 :1 L R 44 Pat 567 t A I R 1964 Pat 35S 
(359, 360) (PtA)lPrs 4, 5) (DB). 

-S. 11—Principle* to be followed by Court in 

dealing with offenders below 21 years of age — 
Provisions of S. 6 are mandatory—Non-compliance 
renders senteuce of imprisonment void. See Probation 
of Offenders Act <1958). S. 0 1964 Raj L W 2S6 i 
ILR (1964) 14Raj 901 : 1966 Cri L J 735. 

-S. 11— Offender below 21 years of age — Lower 

Court not takiug into consideration provisions of S. 4 
— High Court in appeal can itself make enquiry con¬ 
templated by S. 0 or remand case, 1964 Raj L W 286x 
ILR (1964) 14 Raj 901 : 1966 Cri L J 735 (736) (Pt B) 
(Pr 5) (Raj). 

PROCEDURAL LAW 
See Interpretation of Statutes. 

PROCEDURE 

See (1) Civil P. C. (1908). 

(2) Criminal P. C. (1898) and 

(3) Statutory cross references under(i) Criminal 
trial and (ii) Practice. 

PROCEEDINGS 

See Statutory cross-references under “Judicial 
proceedings.” 

PROCESS 

See (1) Civil P. C. (1908), O. 5, 0.18, O. 48. Rr. 1 
and 2. 

(2) Criminal P. C. (1898), Ss. 68, 99. 

Abuie of. 

See (1) Civil P. C. (1908). S. 151. 

2i Criminal P. C. (1898), S. 581.A. 

(3) Tort—Malicious proseoution. 
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PROCESS-EXPENSES OF 


Expenses of. 

See (1) Civil P. C. (190S), 0. 16, R. 3; 0. 48 R. 1, 

(2) Criminal P. C. (1898), Ss. 216, 544. 

Fees. 

See (1) Court-fees Act (1ST0), S. 20. 

(2) Criminal P. C. (1898), Ss. 204, 544. 

Issue of. 

See il) Civil P. C (1908). O. 5; O. 16; O. 48, R. 2. 
(2) Criminal P. C. (1898), Ss. 186, 202, 204. 20S, 
257 and 291. 

Service. 

— Service by post. 

See Civil P. C. (1908), O. 5, R. 20A. 

—Substituted service. 

See Civil P. C. (1908), O. 5, R. 20. 

J PROCESSION 

See (1) Constitution of India, Art. 19. 

(2) Criminal P. C. (1698). S. 144. 

(3) Easements Act (1882), S. 18. 

(4) Penal Code (I860), Ss. 145 and 153, 295A, 
298 

(5) Police Act (1861), Ss. 30,31. 

PROCLAMATION FOR ABSCONDING 
ACCUSED 

See Criminal P. C. (1S9S), Ss. 87, 88. 


PROFESSIONAL COMMUNICATION 
PrivQedged. 

See Evidence Act (1872), S. 126. 

PROFESSIONAL CONDUCT 

See (1) Chartered Accountants Act (1949), S. 21. 

(2) Legal Practitioners Act (1879), Ss.’l3 and 14, 

PROFESSIONAL ETIQUETTE 
Ethics and misconduct. 

See (I) Chartered Accountants Act (1949), S. 21. 

(2) Legal Practitioners Act (1879), Ss. 13and 14. 

PROFESSIONAL MISCONDUCT 

See (1) Chartered Accountants Act (1949), S. 21. 

(2) Legal Practitioners Act(1879), Ss. 13 and 14. 

PROFESSION AND VOCATION 
See Income-tax Act (1922), S. 10 (l). 

PROFESSION TAX 

See (l) Constitution of India, Art. 270 (2), Sch. 7. 
List 2, Entry 60. 

(2) Enactments under ‘'Municipalities’’. 

PROFESSIONS TAX LIMITATION ACT 
(20 of 1941) 


PROCLAMATION OF EMERGENCY 

See Constitution of India, Arts. 172, 250, 251, 258, 
352, 355 and 366 (18). 

PROCLAMATION OF EXECUTION SALE 

See (1) Civil P. C. (1908), O. 21, Rr. 66, 67 and 90 

and 

(2) Statutory cross-references under ‘‘Execu¬ 
tion Sale—Proclamation of”. 

PROCURATION OF MINOR GIRL 
See Penal Code (1860), S. 3e6-A. 

PROCURING. INDUCING OR TAKING 
WOMAN OR GIRL FOR SAKE OF 
PROSTITUTION 

See Suppression of Immoral Traffic in Women and 
Girls Act (1956), S. 5. 

PRODUCTION OF DOCUMENTS 

See (1) Civil P. C. (1908), O. 7, Rr 14. 16 to IS; 
O. II, Rr. 12 20; O. 11 and O. 16. 

(2) Criminal P. C. (1898). Ss. 94, 99. 

(3) Evidence Act (1872), Ss. 61, 64, 65, 00, 75, 
76. 78 and 103. 

(4' Penal Code (1860), S. 175 and 
(5) Statutory cross-references under ‘‘Docu¬ 
ments”. 

Documentary evidence to be produced at first- 
hearing. 

See Civil P. C. (1908), O. 13, R. I 
Non-production at first hearing, effect of. 

See Civil P. C. (190S), 0.13, R, 2. 

Notice to produce. 

See (1) Civil P. C. (1908). 0.11. R. 10; 0.12. R. 8. 

(2) Evidence Act (1872), Ss. 103, 104. 

Possession or power. 

See Civil P. C. (1909), O.ll, R. 14. 

PRODUCTION OF EVIDENCE 
See Statutory cross-references under "Evidence'*. 


SECTION 2 


-Ss. 2 and 3-B—Plaintiff assessed to tax under Act 

— Suit for declaration that District Board was not 
entitled to charge more than Rs. 50 per annum—Suit 
decreed — Appeal — Act amended before hearing of 
appeal, validating imposition of tax upto R>. 2,000. 
Held that as the law, as it stood on the date of hear¬ 
ing of appeal, was modified wholly validating a tax 
which was partially invalid at the date when the 
judgment was given by trial Court effect must be 
given to the modification and the judgment of the 
trial Court must be reversed. See U. P District 
Boards Act (10 of 1922), S. 114. A I R 1957 All 527 
<DB). 


-S. 2—'Any one person’ (Government of India Act 

(1935). S. 142. A). - (U. P. District Boards Act (10 of 
1922), Ss. 109, 114). 

Sections 108 and 114 of the U. P. District Boards 
Act contemplate taxing of any person, and therefore, 
contemplate the taxing of juristic persons. There is 
no indication either in the provisions of S. 142-A of 
the Government of India Act, 1935, or in any provi¬ 
sion of the Professions Tax Limitation Act which 
should justify interpreting the expression 'any one 
person* in the restricted manner as not applying to a 
juristic person. AIR 1955 N U C (All) 1694 (DB). 

-S. 2 — Maximum tax to be levied by District 

Board. 


The upper limit of the tax on circumstances and 
iroperty leviable bv a district board cannot exceed 
Is. 50. A I R 1948 All 362, Foil. A I R 1955 N U C 
All) 1694 (DB). 

—Ss. 2 and 3—Notification by Municipality impos- 
ig enhanced bales and bojas tax in supersession of 
ix imposing by previous notification, coming into 
orce alter 31st March, 1939—Imposition of tax held 
legal as infringing s ub-s. (2) of S. 142. A—Cl. 2 of 
,rt. 270 of Constitution held not attracted — Tax 
ould not be justified under Professions Tax Limita- 
on Act. See Government of India Act (1935), 
. 142-A. sub-s. 12). A I R 1963 Bom 3 (DB). 


SECTION 3-B 

—S. 3-B (as inserted by Act 61 of 1949) — Plaintiff 
assessed to tax under Act — Suit for declaration that 
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District Board was not entitled to charge more than 
Us. 50/- per annum in view of S. 2, Professions Tax 
Limitation Act—Suit decreed-Appeal— Act amended 
before hearing of aopeal validating imposition of tax 
up to Rs. 2,000 — Effect if could be given to amend¬ 
ment in appeal — (Interpretation of Statutes)—(Civil 
p C. (190S). Preamble'. See U. P. District Boards 
Act (10 of 1952), S. 114. AIR 1957 All 527 (DB). 

PROFESSIONS TAX LIMITATION (AMEND¬ 
MENT AND VALIDATION) ACT (61 of 1949) 


PROFIT AND LOSS ACCOUNT OF COMPANY 
See Companies Act (1956), S. 211. Sch. VI. 

PROFIT BONUS 

See Industrial Disputes Act (1947), Sch. 3, Item 5. 

PROFITS 

See (I) Income-tax Act (1922), Ss. 2 (19), 10 (1), 

(2) Industrial Disputes Act (1947), Sch. Ill, 
Item 5. 


SECTION 2 
—Ss. 2, 3—Effect of. 

The result of the amending Act is that the tax on 
circumstances and property levied under S. 10S of 
the U. P. District Boards is not subject to the limita¬ 
tion laid down under the Professions Tax Limitation 
Act and that, therefore the maximum amount of such 
tax can be such as can be levied under the U. P. 
District Boards Act, 1922, which had been in force 
from before the 31st of March 1939. referred to in 

S. 142-A of the Government of India Act, 1935. The 
upper limit laid down under the rules framed by the 
U. P. Governmeut under S. 114 (d) of the U. P. Dis¬ 
trict Boards Act is Rs. 2,000. By the adaptation of 
laws Order, 1950, the main Act, namely, the Profes¬ 
sions Tax Limitation Act (1941) stood repealed. This 
means that the Act did not remain in force after the 
coming into force of the Constitution on the 20th of 
January 1950. and that therefore no question of its 
being void in view of Arts. 13 and 31 of the Constitu¬ 
tion should arise. 

Even if any such question arose it would not affect 
the validity of the Act prior to the 20th of January, 
1950 in view of the amendment carried out in the 

t irincipal Act and that amendment deemed to exist 
rom the very first day the imposition of the tax for 
an amount larger than Rs. 50 was valid and its 
recovery from the assessee was also valid. The repeal 
of the Act would not revive the right which the 
assessee had lost in the tax which had been realised 
from it validly. AIR 1955 N U C (All) 1694 (DB). 


SECTION 3 

——S. 3—Validity — Section was not ultra vires the 

Government of India 
Act 1935, See Government of India, Act (1935), 
S. 142A. AIR 1955 All 508 (DB). 

-—S. 3—Effect of —Tax on circumstances and pro- 
petty levied under S. 108 U. P. District Boards Act is 
not subject to limitation laid down : under Profession 
lax Limitation Act — Maximum amount of tax levi¬ 
able can be such as can be levied under theU.P. Dis. 

K r if«. B °o a i r< l S w Ct ‘v^o^ whicl1 has been in force from 
before 21st March 1939 referred to in S. 142A of the 

Government of India Act. 1935.- No question of its 

being void in view of Arts. 13 and 31 of the Constitu- 

a“„T uld . aris . e -, See Professions Tax Limitation 

(fll l9491 ' s ' 1 

P MENT S ANn S v T ir J fp, L . I i IITATl0N (AMEND- 
MENT AND VALIDATION) ORDINANCE 

(17 of 1949) 

SECTION 3 

PROFESSION, TRADE AND CALLING 
Bight to carry on. 

See Constitution of India, Art. 19. 


PROFITS AND GAINS OF BUSINESS 
See Income-tax Act (1922), S. 10. 

PROHIBITED DEGREES 

See (1) Christian Marriage Act (1872), S. 88. 

(2) Hindu Law—Marriage. 

(3) Hindu Marriage Act (1955), S. 3. 

(4) Mahomedan Law—Marriage. 

(5) Special Marriage Act (1954), S. 2. 

PROHIBITED LIQUOR 
Consumption of. 

See Enactments under •‘Prohibition”. 


PROHIBITION 

Offences against 

See Enactments under “Prohibition,” 

Promotion of, as state policy. 

See Constitution of India, Art. 47. 

Writ of. 

See (1) Constitution of India, Arts, 220 and 32. 
(2) Specific Relief Act (1877), S. 45. 


PROHIBITION 

(Prohibition—List of Headings) 

; 1. Andbra Pradesh Prohibition Act (10 of 1937). 

2. Assam Liquor Prohibition Act (1 of 1953). 

3. Assam Opium Prohibition Act (23 of 1947). 

4. Bombay Prohibition Act (25 of 1949). 

5. Bombay Prohibition (Extension and Amendment) 

Act (12 of 1959). 1 

6. Bombay Prohibition (Medical Examination and 

Blood Test) Rules (1959). 

7. Bombay Spirituous Medical Preparations (Sale) 

8. C. P. and Berar Prohibition Act (7 of 1938). 

9. Coorg Prohibition Act (Mysore Act 1 of 1956). 

10. Delhi Intoxicating Spirituous Preparations 

Transport ‘ Possession and Sales Rules 

IW52), 

11. Kerala Prohibition Act (T. C. Act 13 of 1950), 

12 ' Bharat Madak Dravya Vidhan. (14 of 

2009 Smvt.). 

(Madhya Bharat Excise Act (14 of Smvt. 2009). 

13, M. P. Foreign Liquor Rules (1960). 

14. Madhya Pradesh Prohibition Act (7 of 1938) 

15 ' (l| d o h f y i953) deSh ProhibUi °MAmendment) Act 

16. Madras Prohibition Act (10 of 1937), 

17 oU™4 S i) Proh ' biUon ( Su P plemen,a ry) Act (11 

18 ^1958)* Proll ‘ bi,ion (Amendment) Act (8 of 

19. Mysore Prohibition Act (37 of 1948), 

20. Mysore Prohibition Act, 1961 (17 of 1962). 

21. Punjab Intoxicating Spirituous Preparation. 

rX (l952 P ff' T “ nsport * PossM,ion Sal. 
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22. Saurashlra Prohibition Ordinance. 

23. Travancore Cochin Prohibition Act (13 of 1950). 

24. Travancore Prohibition Act (7 of 1123 M.E.). 

—ANDHRA PRADESH PROHIBITION ACT (10 of 
1937) 


SECTION 4 

-S. 4 (1) (a)—Offence of possession of prohibited 

liquor — Proof—Duty of prosecution — Examination 
by Chemical examiner of article, is necessary—Mere 
oral statement of prohibition officers that article 
smelt of prohibited article is not sufficient. 

When scientific methods are available to prove the 
fact of alcholic content of an article the prohibition 
officers should not be allowed to confine proof of 
such an article hy their mere oral statements because 
the primary duty of the prosecution is to exclude 
every possibility of a doubt or suspicion before they 
ask for the conviction of a person charged under the 
Act. The smell of liquor is not sufficient to raise a 
presumption against a person charged for an offence 
under the Act. The prosecution when they seize the 
arrack should get it examined by the Chemical 
Examiner. They cannot be allowed to adopt an 
easier course examining its own officers to prove the 
contents of the tins only by smell. If this is to be 
accepted as a general rule, it would be giving n very 
large latitude to the prohibition officers to prove 
alcoholic content of any prohibited article or drug 
under the Act by mere smell. 1964 Mad L J (Cri) 
519 : (1964) 2 Andh L T 164 : 1964 (2) Cri L J 271: 
(1964) 2 Andh \V R 127 : AIR 1964 Andh Pra 429 
(430) (Pr 1). 


-ASSAM LIQUOR PROHIBITION ACT (1 of 1953) 


SECTION 2 
-S. 2 (31—Validity. 

The word ‘liquor’ in item S, List II is wide enough 
to bring within its ambit the substance which may 
not necessarily include alcohol and, therefore, the 
Assam Liquor Prohibition Act (I of 1953). was within 
the legislative competence of the State Legislature : 
AIR 1951 S C 318, Foil. See Constitution of India, 
Sch. 7, List 2, Item 8. AIR 1961 Assam 16 (DB). 

-S. 2 (3)—Power of State Government to declare 

by notification any substance as liquor-When all the 
provisions of the Act are taken into consideration it 
cannot be said to be uncontrolled so as to be hit by 
the doctrine of excessive delegation. See Constitution 
of India, Art. 245. AIR 1961 Assam 16 (DB). 

_Ss. 2 (3) and 3—Validity—Act is not invalid as it 

expressly omits substances, restrictions on trade in 
which would have been considered unreasonable. 
See Constitution of India, Art. 19(l)(g). AIR 19G1 
Assam 16 (DB). 


-ASSAM OPIUM PROHIBITION ACT (23 of 1947) 

SECTION 5 

_S. 5 (a)—Repugnancy of State Law to existing 

law—S. 5 (a) prevails over S. 9, Opium Act by virtue 
of S. 107 (2) of Govt, of India Act. See Government 
of India Act (1935), S. 107 (2). I960 Cr L J 317 : AIR 
1960 Assam 37 (DB). 

_S. 5 (a) — Validity — (Constitution of India, 

Art. 14). . 

Section 5 (a), Assam Opium Prohibition Act does 
not violate the provisions o* J 4.o f the Consti- 
tution. Under the provisions of the State law it is 
obvious that the prosecution of the person concerned 
in this State could only be under the provisions of 
the Assam Act (XLIII of 1947) when the provisions 


of the earlier Central Act (1 of 1878) were inconsis¬ 
tent with those of the latter Provincial Act. It is also 
well known that even under Art. 14 of the Consti¬ 
tution of India, the State Legislature is not prevented 
from making laws which may be necessary to meet the 
demands of special classes of cases or special exi. 
gencies in any particular territory. For instance, the 
act of smuggling in any particular territory may be 
so notorious that it may require a special legislation 
to meet such offences and to stop the evil. 1952 S C J 
16S, Rel. on. ILR (1959) 9 Assam 389 j 1960 Cri L J 
317 : AIR 1960 Assam 37 (3S) (Pt B) (Pr 6) (DB). 

-S. 5 (a) — Possession under section is conscious 

possession—Proof of mens rea essential for offence— 
Absence of evidence that opium was kept by accused 
—Element of mens rea not proved beyond doubt — 
Hence conviction under S. 5 (a) was set aside. 

It cannot be doubted that before a person can be 
convicted under S. 5 (a) of the Act, his possession 
must be proved. The possession contemplated under 
S. 5 (a) of the Act is a conscious possession. Id order 
to find a person guilty under S. 5 (a) the element of 
mens rea has got to be esstablished and that can only 
be established by proof of the fact that the accused 
had knowledge of the existence of the contraband 
article within his compound and that he was in the 
effective control of the place from where the thing is 
said to have been recovered. It is true that it may be 
difficult for the prosecution to prove by positive evi¬ 
dence the fact of the knowledge. It is fact which has 
to be gathered from the circumstances of each case. 
AIR 1950 Assam 152 and AIR 1952 Assam 20, Rel. on. 

Held on considering circumstances that they did 
not lead to only one inference that the accused must 
have had knowledge of opium being at a particular 
place. There was no evidence that opium was in fact 
kept by accused there and that was not the inference 
which could legitimately be drawn. Thus element of 
mens rea had not been proved beyond doubt against 
the accused. 

Hence conviction under S. 5 (a) was set aside. ILR 
(1959) 11 Assam 406. 

-S. 5 (a)—Burden of proof — Discovery of opium 

with accused established—She must prove that it was 
planted on her and that she had no knowledge-(Evi- 
dence Act, (1872), Ss. 101, 103 and 105). A I B 19o5 
NUC (Assam) 4233 (DB). 

-S. 5-Possession of contraband opium-Husband 

and wife living together - Contraband opium reco- 
vered from house-No definite evidence against hus- 
band-Husband held could not be convicted-Wife 
being first offender her sentence was reduced- 
(Opium Act (1878), S. 9). AIR 1955 NUC (Assam) 
4217 (DB). 

_S. 5 (a)—Possession of opium—Proof of mens rea 

essential for offence. 

Possession of Opium within the meaning of S. 5 (a) 
of the Assam Opium Prohibition Act must imply 
knowledge. It must be conscious possession making 
some kind of control possible, or in other words, 
there must be mens rea or guilty knowledge before a 
person could be convicted of an offence under S. 5 (a) 
lor possession of opium. 

The accused who were two brothers, were living in 
the same house which was enclosed by a Court yard 
inaccessible to persons from outside. On a search a 
large quantity of opium i.e. li seer was found hidden 
in a heap of bricks lying in the court yard of the 
house. There was, however, no evidence pointing to 
the conclusion that both or any one of them bad 
guilty knowledge of the existence of the opium, un 
the other hand the evidence did not exclude the 
possibility of the opium being kept there by the other 
inmates of the house. 
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Held, that it could not be held in the circumstances 
that the opium was in the possession of the accused 
merely because they were owners of the house, in 
the absence of any evidence pointing to their guilty 
knowledge they could not be convicted under 
S 5 (a), AIR 1952 Assam 26 (27) (Pr 6) (DB). 


_S. 5 (a)—Sentence, 

Where the opium seized from the accused is 15 
Seers, it suggests that the importing is on a large 
scale and hence the sentence of rigorous imprison¬ 
ment for 5 years and a fine of Rs. 2,000 is not exces¬ 
sive. ILR (1951) 3 Assam 321:52 Cri L J 1235 : 
AIR 1951 Assam 124 (126) (Pt B) (Pr 8) (DB). 

_Ss. 5 (a) and 28 — Possession — Meaning—Pre¬ 
sumption—Burden of proof—Opium Act (1878), Ss. 9 
and 10—Evidence Act (1872), Ss. 101-103, 

Possession of opium within the meaning of S. 5 (a) 
must imply knowledge. It must be conscious posses¬ 
sion making some kind of control possible, or, in 
other words, there must be mens rea or guilty know¬ 
ledge before a person could be convicted of an ollecce 
under S. 5 (a) for possessing opium. 

Thus, a person charged with the possession of opium 
must be shown to have knowledge of the existence of 
the opium in his house before he can be said to be in 
possession of it. Mere recovery of opium from a house 
in which he lives along with other persons, would 
not be sufficient to show that he was in possession 
with knowledge of its existence. 

Unless conscious possession on the part of the 
accused has been proved, no presumption under S. 28 
arises in favour of the prosecution. 

The burden of proving conscious possession on the 
part of the accused remains on the prosecution and 
that burden is not shifted to the accused by an> thing 
that is contained in S. 28. 51 Cri L J 973 : 1 L K 
(1950)2 Assam 333 : A I R 1950 Assam 152 (153) 
(Prs 7,10,13) (DB). 


SECTION 6 

■"—S. 6 — Reason to suspect or believe—Conviction 
for. 


Before an owner or driver of any vehicle can be 
convicted under S. 0, he must knowingly permit the 
vehicle to be used for the commission by any other 
person of an offence punishable under the Act or 
the rules made thereunder. Reason to suspect or 
reason to believe, is not enough for the purposes of a 
conviction under S. 0; existence of knowledge alone, 
and not something less than knowledge, can justify 
a conviction under S. 0. 1952 Cri L J 390 : ILR 
(1952) 4 Assam 178 : AIR 1952 Assam 47 (48) (Pt B) 
(Pr 12) (DB), ' 

SECTION 10 


-S. 10—Abetment—Proof—Opium recovered fron 

person of wife in presence of husband — At time o 
recovery and afterwards wife and husband givinj 
joint defence— These facts held not sufficient t( 
convict husband of abetment - From the joint de 
fence it could not be inferred that the husband wa 

NUC, U86 °'' S ' 107) - A,R 195; 


SECTION 11 

Z c S, r£- Evidence of general repu 

Proof-Criminal P. C. (1898), S. 117. P 

Ceneral repute or reputation of a man m* 
proved like any other fact in issue. Witnesses' 
depose to what the reputation of a particular in 
dual is. A witness giving evidence as to the rer 
tion may depose that a particular individual has 
reputation of being a habitual smuggler. Sui 
witness may be examined and cross-examined i 


his means of knowing the reputation of the indivi¬ 
dual he is talking about. The value of evidence that 
he gives would no doubt depend to a great extent 
on whether he is in a position to know of the re¬ 
putation of the man against whom he is deposing. 
The evidence of repute is essentially based on hear¬ 
say. Where, therefore, reputation is spoken of or 
described as a fact even though the reputation came 
to be known by hearsay the evidence is not in¬ 
admissible. The weight that should attack to evi¬ 
dence of general repute would vary not only in the 
circumstances of each case but in the case of each 
witness. The evidence will have to be weighed in 
relation toother facts elicited from the statement of 
the witnesses. General repute has to be distinguished 
from mere rumour. If a person is suspected of a 
crime in a particular case by some and there are- 
others who do not share the suspicion, the evidence 
of those who suspects him cannot be described as 
evidence of general repute. But, if an individual is 
suspected in several cases and in course of time 
people begin to believe and talk about him as a thief 
or a robber or a smuggler by habit, he may be said 
to bave acquired the reputation that is attributed 
to him. The roots of a bad reputation would be 
ultimately found planted in rumour and it would 
be difficult to lay down any rule as to how many 
instances or how long it should take the rumour to 
ripen into reputation. All that it means and implies 
is what is thought of a person by others and the 
general reputation of a person is merely the collec¬ 
tive opinion of those in whose midst he lives. It 
need not necessarily be the opinion of the entire* 
community. Evidence which discloses the existence 
of collective opinion is evidence of general repute. 
Case law discussed. 52 Cri L J 966 : ILR (1951) $ 
Assam 181: AIR 1951 Assam 106 (114) (Pt G>- 
(Prs 53, 54) (DB). W 

SECTION 16 


®-S. 10-Order under Assam Opium Prohibition 

Act — Finality of — Like into all other Acts, the 
General Clauses Act applies for purposes of inter¬ 
pretation of the Constitution, unless the context 
otherwise requires — Art. 227 has no retrospective- 
effect and cannot apply to a proceeding which was 
pending when the Constitution came into force— 
When an order under S. 16 of the Assam Opium 
Prohibition Act passed at appellate stage had become 
bnal, when the Constitution came into force, it was 
not open to challenge under Art. 227 — (Ceneral 
Clauses Act (1897). S. 6). See Constitution of India 
Preamble. 1953 Cri LJ 395, AIR 1953 Assam 35 (FB)i 

■-Ss. 16 and 17—Notification No. ME.Y, GGI- IS— 

Empowerment therein is special. 

Notification No. MEX, 06/4S, dated 5 (US 
powered all Magistrates of the first class j n the’stato 
of Assam to exercise powers under S. 17. 10 

Having regard to the definition of the word 
trate" in S. 3 131) of the Ceneral Clauses Act and the 
connotation of the word "Magistrate" in Ch rr nf n/ 
Code in which manifestly a Magistrate or a Cot ^ 
Magistrate is regarded as an otlice and not an officia/ 
the notification in question fulfilled the reaui^m«n. 
o S. 10 read with S.39(l) of the Sde Ant iQi - 
Mad 1159, Dissent, from. State v. Judha'bir Clw 1 ^ 
ILR (1953) 5 Assam 24, 1953 CriL J 395, im 
1953 Assam 35 (39) (Pt C) (Pr 17) (FBK 1 ^ AIR 

Ss. 16,17 (2)-Period of duration of externment 
-Unreasonableness-Constitution of India, AriTJ 1 

I h L P ,T. i0d , 0f , d V ratio f of Mternment under S 17 
is to be determined by a Court of law after 

fullest opportunity to the person proceed^ . 

of representing his case. The Mffirate h/. 8 ^ 

given the authority to fix the periodHI? orrf 

subject to appeal to the Court 5 Session! aJuUn- 


336 PROHIBITION—ASSAM OPIUM 

order under S. 17 (3) would be subject to the super¬ 
visory jurisdiction of the High Court under Art. 227 
of the Constitution. Hence it cannot be said that in 
leaving the specification or the period of externment 
to the Magistrate whose decision is subject to judi¬ 
cial review and scrutiny, the Legislature acted un¬ 
reasonably. Hence, the validity of provisions contained 
in Ss. 16. and 17 is not assailable on the ground that 
no maximum duration for externment has been fixed. 
AIR 1930 S C 211 (Majority view),Foil. AIR 1950 Bom 
374. Rel. on; A I R 1950 Bom 363, Dist. ILK (1951) 

3 Assam 181 : 52 Cri L J 966 : AIR 1951 Assam 100 
(US. 119) (Pt D) (Prs 74, 75, 79, 82) (DB). 

-Ss. 16, 17 — Evidence of general repute — Ad¬ 
missibility. 

(Per Ram Labhaya, J., Thadani, C. J. contra) — 
Evidence of general repute is admissible in extern¬ 
ment proceedings under Chapter VI. ILR (1951) 3 
Assam 181 : 52 Cri L J 966 i AIR 1951 Assam 106 
(113) (Pt F) (Pr 43) (DB). 

-S. 16—Habitual smuggler—Specific instances. 

Proof of specific instances of smuggling is not 
necessary in law as the fact that a person is a habi¬ 
tual smuggler may be proved bv evidence of general 
repute or otherwise. ILR (1951)3 Assam 181 1 52 
Cri L J 966 : AIR 1951 Assam 106 (116) (Pt I) 
(Pr 62) (DB). 

-Ss. 16, 17 — Unreasonableness on territorial 

grounds—Constitution of India, Art. 19. 

The reasonableness of the provisions of Ss. 10 and 
17 cannot be questioned on the ground that they 
enable the Court to extern a person from the entire 
State. The reasonableness of the impugned legis- 
lation has to be determined on the basis ot existing 
conditions. The Court is not concerned with the 
situation that might arise if every State were to pass 
a similar legislation, and to pass a similar order 
against the person. AIR 1950 Bom 374. Rel. on, ILR 
(1951)3 Assam 181: 52 Cri L J 966: AIR 1951 
Assam 106 (119) (Pt M) (Prs 85, 87) (DB). 


SECTION 17 

_S. 17 (3)—Order under Assam Opium Prohibi- 

tion Act-Finality of-Article 227 of the Constitution 
has no retrospective elfect-Order passed at appellate 
stage which had become final when the Constitution 
was enforced is not open to challenge under Art. 2-. 
—General Clause Act applies to the interpretation of 
the Constitution as well-(Ceneral Clauses Act(189.1, 
S. 0). See Constitution of India, Preamble. A I R 
1953 Assam 35 (FB). 

,5 -S. 17 — Notification No. MEN. 00/48 — Em¬ 

powerment therein is special-(CriminaJ P. C. (1898), 
^ 39 (1) — (General Clauses Act (189<|, S. 3(31)). 
A 1 R 1915 Mad 1159, Dissent, from. See Prohibition 
—Assam Opium Prohibition Act (1947), S. 10. A l K 
1953 Assam 35 (FB). 

_S 17 (3)—Order under-Interference-Criminal 

P. C. (1898), Ss 439,561-A. 

The effect of S. 17 (3) is to exclude the revision a 1 
jurisdiction of the High Court under S. 4 o 9 , Criminal 
p, C. at least by necessary implication, it not ex¬ 
pressly. The order of the Sessions Judge, therdore, 
is not revisable under S. 439 of the Criminal P C 
The attribute of finality which the law attaches to 
the order under S. 17 (3) will also P rev f. nt t ‘" e , 

Court from exercising its inherent )unsdiction under 
S. 501.A, Criminal I*. C Case law relied on. I L K 
(1951) 3 Assam 131:52 Cri L J 9C6 : A I R 1951 
Assam 100 (109) (Pi A) (Pr 16) (DB). 

_S. 17 (3)—Effect on powers of superintendence 

—Constitution of India> Art. 227 (1). 

No provision contained in any local or special law 
if it conllicts with an express provision contained in 
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the Constitution can have any force or validity. An 
Act of the Provincial Legislature cannot have the 
effect of curtailing the powers conferred on the High 
Courts by the Constitution of India. Hence S. 17, 
Cl. (3) has not the effect of limiting the powers con¬ 
ferred on the High Courts by Art. 227(1) of the 
Constitution. 52 Cri L J 966 : I L R (1951) 3 Assam 
181: AIR 1951 Assam 106 (110) (Pt C) (Pr 22) 
(DB). 

-S. 17—Evidence of general repute—Admissibility 

— Evidence of general repute is admissible in extern¬ 
ment proceedings under Ch. VI (Per Ram Labhaya J., 
Thadaro C. J., Contra). See Prohibition — Assam 
Opium Prohibition Act (1947), S. 16. 52 Cri L J 966 1 
AIR 1951 Assam 106 (DB). 

-S. 17 — Evidence of general repute — Proof- 

General repute or reputation of a man may be proved 
like any other fact in issue — Witnesses may depose 
to what the reputation of a particular individual is— 
Criminal P. C. (1898), S. 117. See Prohibition—Assam 
Opium Prohibition Act (1947), S. 11. 52 Cri L J 966 : 
A I R 1951 Assam 106 (DB). 

-S. 17 — Restrictions on the right of free move¬ 
ment-justiciability —V alidity of such a legislation is 
justiciable—Court can consider the reasonableness of 
the restrictions can also examine the procedure to be 
followed before such restrictions can be imposed. 
See Constitution of India, Art. 19. 52 Cri L J 966 : 
A I R 1951 Assam 106 (DB). 

-S. 17 (2) — Period of duration of externment— 

Unreasonableness — Validity of Ss. 16 and 17 is not 
assailable on the ground that no maximum duration 
for externment has been fixed—Constitution of India, 
Art. 19. See Prohibition — Assam Opium Prohibition 
Act (1947), S. 10. 52 Cri L J 966 : A I R 1951 Assam 
108 (DB). 

-S. 17—Unreasonableness on territorial grounds— 

Validity of Ss. 10 and 17 cannot be assailed on the 
ground that no maximum duration of externment 
has been fixed — Constitution of India, Art. 19. See 
Prohibition — Assam Opium Prohibition Act (1947), 
S. 10. 52 Cri L J 966 i A I R 1951 Assam 106 (DB). 

SECTION 28 


-S. 28 — Possession — Meaning — Presumption- 

Burden of proof — Possession of opium within the 
meaning of S. 5 (a) must imply knowledge. It must 
be conscious possession making some kind of control 
possible, or in other words, there must be> mens rea 
or guilty knowledge before a person could be con¬ 
victed of an offence under S. 5 (a) for possessing 
opium. 

The burden of proving conscious possession on the 
part of accused remains on the prosecution and that 
burden is not shifted to the accused by anything 
that is contained in S. 28. See Prohibition - Assam 
Opium Prohibition Act (23 of 194 <), S. o (a). 51 Cri 
L J 973 : A I R 1950 Assam 152 (DB). 


-BOMBAY PROHIBITION ACT (25 of 1949) 

PREAMBLE 

a _Preamble—Validity of Act-Certain provisions 

of Act declared invalid—Rest of Act declared valid. 

The following provisions of the Bombay Prohibi¬ 
tion Act, 1949, are invalid— 

( 1 ) Clause (o) of S. 12, so far as it affects the posses¬ 
sion of liquid medicinal and toilet preparations con¬ 
taining alcohol. 

(2) Clause (d) of S. 12, so far as it affects the selling 
or buying of such medicinal and toilet preparations 
containing alcobol. 

(3) Clause (b) of S. 13, so far as it affects the con¬ 
sumption or use of such medicinal and toilet prepa¬ 
rations containing alcohol. , 
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(4) Clause (a) of S. 23, so far as it prohibits the 
commendation of any intoxicant or hemp. 

(5) Clause (b) of S. 23 in entirety. 

(0) Clause fa) of sub-s. (1) of S. 2 so far as it prohi¬ 
bits comraenaation of any intoxicant or hemp. 

(7) Sub-section (1) of S. 136, in entirety. 

(8) Clauses (b), (c), (e) and (f) of sub-s. (2) of S. 136, 
in their entirety. 

The rest of the provisions of the Act are valid. The 
declaration that some of the provisions of the Act are 
invalid does not affect the validity of the Act as it 
remains. AIR 1951 Bom 210 (FB), Affirmed. 

(Note. — Reversing the decision of the Bombay 
High Court, the Supreme Court has declared valid the 
following sections, Rule and Notifications, namely : 
Ss. 2 (24). 24 (1) (b), 39, 52, 53, 139 (c), Rule 87 of the 
Bombay Foreign Liquor Rules framed under S. 143, 
and Notification Nos. 10484/45(0 and 2843/49(a) 
dated 30-3.1950. To this extent the decision in A I R 
1951 Bom 210 (FB), is reversed.) State of Bombay v. 
F.N. Balsara, 1951 SCJ 478: (1951) 2 Mad L J 
141: 52 Cri L J 1361 : 53 Bom L R 982 : 1951 SCR 
682 i A I R 1951 S C 318 (331) (Pt A) (Pr 33). 

9 —Preamble—Constitution of India, Arts. 37 and 
47 — Bombay Prohibition Act (25 of 1949) has gone 
beyond scope of directive laid down in Art. 47 inas¬ 
much as it dpes not prima facie appear to have made 
adequate provision for allowing the use and con¬ 
sumption of intoxicating drinks for mediciual pur- 

S Dses. See Constitution of India, Art. 37. 52 Cri L J 
): AIR 1951 Bom 210 (FB). 

-Pre—Application of Act'to State of Saurashtra by 

notifications—Notifications not expressed to be made 
by or by order of Raj Pramukh — Application whe¬ 
ther valid. 


Rule Ltof the Rules of Business framed in pur¬ 
suance of S. 6 of the Saurashtra State Regulation of 
Government Ordinance, 1948, is not mandatory but 
only directory because it does not lay down that if 
the provision of the affirmative rule is not complied 
with, adverse consequences will follow. Hence, 
where notifications bringing into force in the State of 
Saurashtra, the Bombay. Prohibition Act, 1949, as 
adapted and aoplied by the Saurashtra State is signed 
by a person wno is a Secretary to the Government of 
Saurashtra, the mere fact that the orders contained 
in the notifications are not expressed to be made by 
or by order of the Raj Pramukh does not make such 
orders ipso facto invalid : A I R (34) 1947 F C 38; 50 
Bom L B 471, Foil.; A I R (37) 1950 M B 34, Not foil. 

(Note:—Affidavit filed on the direction of the High 
Court ex majore cautela, by the Secretary to tne 
effect that the notifications published in the Sau¬ 
rashtra Government Gazette of the years 1948, 1949 
and 1950 under his signature were in fact issued 
under tha orders of the Government was accepted by 
tne High Court which held that it set at rest any 
doubt about the authority of the Secretary.) 1952 Cri 
L J 28 : AIR 1951 Sau 79 (81, 83) (Prs 7, 8, 9) (DB). 

SECTION I 


• — S ,' V~Certain Provisions of Act held to be v 
Whole Act, if void—Constitution of India, Art. 
Ul* 

The whole Act cannot be declared to be void. 1 
question of severability of void portion of the Stat 
from the rest of the Statute can be considered un 
Art. 13 (1 1 of the Constitution. Fram Nusserw* 
/loenPn’ Sf of 52 Bom L R 799 : I 

®p%a^ iso:AiRi95iB ”^ 

SECTION 2 


«tloie SS * ant * 60 Ibj—Posseiiion of prohibitei 


[Vol. 12.] Fd.D. 57. 


Where the rectified spirit found in possession of tho 
accused was 94 v/v of ethyl alcohol it fell within the 
definition of intoxicant as given in S. 2 (22l, posses- 
sion of which, without permit, is prohibited by 5. oo 
(b) Vijendrajit Ayodhya Prasad Goel v. State or 
Bombay. 1933 S C I 328 : 1953 Mad W N 552 : l9o3 
Cri L J 1097 s 1933 All W R (Sup) 70 : 1953 S C A 
395: A I R 1953 S C 247 (249) (ft F) (Pr 6). 


—-S. 2 (24)—Definition of liquor, if ultra vires. The 
definition of liquor in S. 2 (24) of the Act is not ultra 
vires in that it includes all liquids containing alcohol 
because such a meaning could not have been intend¬ 
ed to be excluded from the scope of term ' intoxicat¬ 
ing liquor" in entry 31 of List If. See Government of 
India Act (1935), Sch. 7. List II, Entry 31. 52 Cri L J 
13611 AIR 1951 SC 318. 


9 - S. 2 (22)—Notifications and orders under dated 

16-6-1949 — Provisions if ultra vires as offending 
against Art. 19 (1) (t) of Constitution. 

To the extent to which the Prohibition Act prevents 
the possession, use and consumption of beverages 
and medicines and toilet preparations containing 
alcohol for legitimate purposes the provisions aro 
void as offending against Art. 19 (1) (f) of the Con¬ 
stitution even if they may be withiu the legislative 
competence of the Provincial Legislature. Fram 
Nusserwanji Balsara v. State of Bombay. 52 Bom LR 
799 : ILft (1951) Bom 17 : 52 Cri L J SO : A I R 1951 
Bom 210 (223) (Pt L) (Pr 24) (FB). 

[Reversed in A I R 1951 S C 318.] 

—Ss. 2 (10-a), 59-C, 59-D — Scope — Restrictions, 
freedom from which is guaranteed by Art. 30 L must 
directly and immediately restrict or impede free-flow 
or movement of trade—Ss. 59-C, 59-D and 2 (10-a» of 
the Bombay Prohibition Act do not violate Art. 301— 
Further regulating trade in articles such as French 
polish and Varnish is not impeding or obstructing 
trade. See Constitution of India, Art. 30L. AIR 1964 
Gui 59 (DB). 

-Ss. 2 (24) and 66 ( 1 ) (b) — Hydrometer test can¬ 
not conclusively establish illicitly distilled liquor— 
Conviction on evidence of smelling alone not justifi¬ 
ed. 1962 Nag L J (Notes) 26. 

—S. 2 (24). S. 66 (b) (ns applied to Saurashtra) — 
Liquid seized according to report of chemical analy¬ 
ser shown to be wine coming within first part of 
‘liquor* as defined in S. 2 v24) — Held, that the fact 
that liquid was prohibited liquor was conclusively 
established. 1936 Cri L J 775 i AIR 1956 Sau 25 (26) 
(Pt D) (Pr 4). 

SECTION 6-A 


-Ss. 6.A, 66 (2), 66 (1) (b). 24-A, S5 (2) (as 

amended by Bombay Act 12 of 1959) — Trial tor 
offence under S. 68(1) (b)-Burden of proof—Burden 
when shifts to the accused— Effect of Ss. 6-A and 85 
(2) - Quaere-Whether even if the burden of proof in 
the circumstances under S. 80 (2) shifted to the 
accused, that burden is discharged by reason of S. 6.A 
of the Act 


Quaere — Whether S. 85 of the Act lays down two 
conditions, namely that the accused should have been 
drunk and incapable of takiug care of himself and 
also that he should have taken the drink not for a 
medicinal purpose, but for the purpose of being 
intoxicated. See Prohibition - Bombay Prohibition 
125 °f 1049) (as amended by Bombay Act 12 of 

w B 53S " l965 > 3 


? ( r7^?' A ~ S . P J 9°, nsul,aUou with Board under 
5>. 6-A (0) is not a condition precedent to launching 
prosecution under Act. 
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Section 6.A creates three distinct obligations: (1) 
upon the State to constitute a Hoard for the purposes 
specified in sub-s. (1); (2) upon the Board when con¬ 
sulted, to advise the State Government whether a 
substance mentioned in sub-s. (I) is unfit for use as 
intoxicating liquor; and (3) an obligation od the State, 
when the advice of the Board is received, to deter¬ 
mine whether the article is fit or unfit to be used as 
intoxicating liquor. There is, however no obligation 
expressly imposed upon the State in any given case 
to consult the Board of Experts, nor can such a provi¬ 
sion be implied. By declining toravail itself of the 
machinery provided, by sub s (6) of S. 0 A, in cases 
which are not sent to the Board the State will not be 
entitled to rely on the presumption arising under 
the last sentence of that ^ub-section. The State may 
in a prosecution for infringement of the prohibitions 
contained in Ss. 12 and 13 rely upon the presump¬ 
tion, alter resorting to the machinery under S. 6-A 
(6), but is not obliged to relv upon the presumption. 
A I R 1959 Bom 199 : 1959 Cri L J 579 : ILR (1958) 
Bom 122*1 : AO Bom L R 1183, Overruled. State of 
Bombay v. Narandas Mangilal Agarwal, 84 Bom L R 
260 : 1962 Nag L J 333 » 1962 (1) Cri L J 512 : 1962 
SCD 305 : 1962 Mad L J (Cri) 649 t (1962) 2 S C J 
542:1962 Supp (1) S C R 15 : A I R 1962 S C 579 
(584, 586) (Pt B) (Prs 11,14). 

——Ss. 6-A (6), 65 (a), 24-A—Fitness or otherwise of 
medicinal preparation as intoxicating liquor—Machi¬ 
nery provided for purpose—State must refer question 
to Board of Experts - Court cannot convict person 
without opinion of Board. See Prohibition-Bombay 
Prohibition Act (25 of 1949), S. to (a). 1959 Cri L J 
579 : A I R 1959 Bom 199 (DB). 

-S. 6. A (as amended by Act 26 of 1952) — Bom¬ 
bay Spirituous Medicinal Preparations (Sales) Rules, 
1954, Hr. 2 and 3 — Restrictions on consumption of 
spirituous medicinal preparations — Etiect of — 
Determination under S. 6 A-Effect—Act ultra vires 
due to incompetency of Legislature and invalid due 
to inconsistency with Part III of Constitution. See 
Prohibition — Bombay Prohibition Act (25 of 1949) 
(as amended by Act 26 of 1952), S. 24-A. 1958 Cri 
L J 607 : A I h 1958 Bom 181 (DB). 

ferencc 
dity of. 

The quantity required to produce intoxication is 
not incidental to the determination of the question 
whether the preparation is or is not unfit for use as 
intoxicating liquor within the meaning of sub s. (6) 
of S. 6-A And as this part of the retereuce is out- 
side’the scope of S. 6 A, any advice tendered by the 
Board of Experts to Government in that regard is 
not advice tendered by a statutory body in the dis- 
chaice of its function as such a body. AIR 1956 
Bom 304 (309) (Pt B) (Pr 10). 

_S. 6-A (1) and (6) (as amended by Act 26 of 

1952) — Fit or unfit for use as intoxicating liquor — 
Meaning of. 

The words “fit for use as intoxicating liquor and 
unfit for such use” occurring in S. 6 A (1) and (6) are 
u<ed in the sense of fit lor use for beverage purposes 
and unfit lor such use. The mere presence of alcohol 
in a preparation does not render it nt tor use as in¬ 
toxicating liquor. Therefore, it is not correct to 
interpret the section as meaning §n> thing more or 
less than that a preparation is “fit for use as intoxi¬ 
cating liquor” it it is capable of being used in the 
way in which drink is normally used and for the 

same purposes. , - r 

Further, it cannot be held that the words ‘ht for 
use as intoxicating beverages’ only applied to aiti- 
cles which were medicinal and toilet articles in name 
and not to articles which were primarily medicinal 


• • «• • ~ ~ — - - * 

6-A (as amended by Act 26 of 1952) Re¬ 
cto Board of Experts and its answer — Vali- 


and toilet preparations but capable of being used as 
a drink or a beverage. For to hold so, will defeat the 
intention of the Legislature in preventing the noxious 
use of innocent articles. AIR 1956 Bom 304 (312. 
313) (Pt F) (Pr 15). 

——S. 6-A (6) — Determination by Board of Experts 
raises rebuttable presumption. 

The determination by the Board of Experts as to 
what preparations are fit for use as intoxicating liquor 
under S 6-A, only raises a rebuttable presumption. 
And though the Government is not bound to accept 
the recommendation of the Board still if the Govern¬ 
ment does not choose to do so, the value of its deter¬ 
mination will of necessity be affected because the 
fact that the Board has taken a contrary view will in 
itself be a strong weapon in the hands of the party 
aggrieved. A I R 1956 Bom 304 (314, 315) (Pt H> 
(Pr 20). 

-S. 6-A—'Fit for use as intoxicating liquor*—'‘In¬ 
toxicate’, meaning of—(Words and Phrases). 

Assuming the meaning of the words ‘fit for use as 
intoxicating liquor’ in S. 6-A is ‘calculated to in¬ 
toxicate’, then the word ‘intoxicate’ in that connec¬ 
tion, having regard to the fact that S. 6 A is designed 
to prevent the abuse of articles innocent in them¬ 
selves so as to defeit the provisions of the Prohibi¬ 
tion Act, would only relate to a state in which a 
person may be described to be neither sober doc 
drunk; in other words, when he shows some obvious 
signs of having had a drink, although such signs 
may not lead to any objectionable behaviour on his 
part. AIR 1956 Bom 304 (319) (Pt O) (Fr 26). 


SECTION 11 

m -Ss. 11, 65 and 66 — Offence of importing and 

possessing Ayurvedic medicinal preparation ‘Mru- 
gmadasava’ containing more than prescribed quantity 
of alcohol-Fact that the preparation was imported 
under a permit issued by Government of Bhopal or> 
payment of excise duty cannot protect accused from 
liability to prosecution for infringement of provi¬ 
sions of Act within Bombay State—Accused pleading 
that importation of article was lawful in view of 
licence issued under S. 11 — Burden lies on accused 
to prove his allegation by production of licence—If 
licence is not produced such defence is not available. 
State of Bombay v. Narandas Mangilal Agarwal. 64- 
Bom L R 260 : 1962 Nag L J 333 : 1962 (1) Cri L J 
512: 1962 SC D 305 : 1962 Mad LJ (Cri) 649: 
(1962) 2 S C J 542 : 1962 Supp (1) 8 C R 15 : A 1 R 
1962 S C 579 (585) (Pt C) (Pr 12). 

-S. 11—Tt shall be lawful’—Meaning of. 

In the context of the Bombay Prohibition Act, the* 
words‘it shall be lawful’ in S. 11 are not capable of 
having a negative import; they could not possibly 
have been intended by the Legislature to have any 
such import, for, the legislature hadjn terms enacted 
negative provisions in Ss. 12 to 1/which it would 
have been quite unnecessary to do if the words of 
S. 11 by themselves carried a negative import. AIR 
1956 Bom 304 (311) (Pt E) (Pr 12). 


SECTION 12 

—Ss. 12,13 and 24-A — Offences under Ss. 65 
66—Prosecution under — Burden ol proof—State 
to prove that prohibitions contained in Ss. 1L 
13 were infringed by accused and that medicinal 
>aration seized from accused is not unfit for use 
itoxicating liquor—Scope of S.j~4.A. See Prohi- 
)n—Bombay Prohibition Act (25 ol 1949), S. 6o. 
2(1) Cri LJ 512: AIR 1962 S C 579. 

— Ss. 12 and 33—If and to what extent conflict 
a Art. 19 (1) (I) ol the Constitution-The provu 
is of S. 12 and S. 13 in so far as they affect the 
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K ssession, selling or buying or consumption of all 
uids containing alcohol is not a law imposing 
reasonable restrictions so far as medicinal and toilet 
preparations containing alcohol are concerned. It is 
not reasonable that the possession, sale, purchase, 
consumption or use of medicinal or toilet prepara¬ 
tions should be prohibited merely because there is a 
mere possibility of their being misused by some per¬ 
verted addicts. To that extent the provisions are in 
conflict with Ait. 19 (1) (1) oF the Constitution. See 
Government of India Act (1935), S. 297, Sch. VII, 
List I, Entry 19, List II, Entry SI. 52 Cri L J 1361: 
AIR 1951 SC 318. 

-Ss 12, 13 and 24*A (as amended bv Bombay 

Prohibition (Amendment) Act 26 of 1952) — Vali¬ 
dity of S. 24-A. 

It is impossible to suggest that the Legislature was 
not respecting the decision of the Supreme Court in 
AIR 1951 S C 318 that Ss. 12 aud 13 were notionally 
obliterated from the statute to the extent that they 
referred to medicinal and toilet preparation. But in 
the very Act by incorporating S. 24-A in Ch. 3 by 
the Amending Act of 1952 the Legislature effectively 
amended Ss. 12 and 13, because whereas at the date 
when the Supreme Court made its declaration Ss. 12 
aod 13 applied to all medicinal and toilet prepara¬ 
tions, by reason of the ameudment Ss. 12 aud 13 
only applied to a certain limited category of medi. 
cinal and toilet preparations. 59 Bom L R 786 ? ILR 
(1958) Bom 128 : 1958 Cri L I 607 : AIR 1958 Bom 
181 (186) (Pt A) (Pr 7) (DB). 

-Ss. 12, 24-A, CA, 59-A, 139 (d), 13 (as amended 

by Act 20 of 1952) — Bombay Spirituous Medicinal 
Preparations (Sales) Rules, 1954, Rr. 2, 3—Act if im¬ 
poses reasonable restrictions on consumption of 
spirituous medicinal preparations — Determination 
under S. 0-A—Effect—Tests for reasonableness—Act 
ultra vires due to incompetence of legislature and 
invalid due to inconsistency with Part III of Cons¬ 
titution--Effect— Validity of Act on latter ground 
has to be Judged by subsequent amendments, noti- 
fleations, etc. See Prohibition—Bombay Prohibition 
Act (25 of 1949 as Amended by Act 26 of 1952), 
S. 24-A. 1958 Cri L J 607 : AIR 1958 Bom 181 (DB). 

•~ Ss - 12 .f° 17 — Provisions relating to export, 

, u ^ ra v * res Government of India Act 

1 1 ^ 35 oo S, tu 7 and Sch - VII » List H, Items 27 
and 29—The provisions relating to export and im. 

port contained in the Prohibition Act are intra vires 

ot the Legislature. Fram Nusserwanji Balsara v. 

? 7 a ! 0 ^ o 52 .?^ e ?J L a799 : ILK U 9 5l) Bom 

(Pr 17) {fB)! J 80 ' A R 1951 B ° m 210 t2l7) (Pt C) 

[Reversed in AIR 1951 S C 318.J 

SECTION 13 

■ ~“ S : 13-Offences unde: Ss. 65 and 60-Prosecu- 
nr rt huv3n r “ Burd . e • of ,P roof -Slate has to prove that 
K conta | l n8d , in L Ss< 12 and 13 were in- 
by accused , Qnd 'bat medicinal preparation 
seized from accused is not unfit for use as intoxicat 

HSSESS- 

be shown unconstitutional in every case - 
case doe, not engraft proviso to S 13 (M 


bition Act is void under Art. 13(1) of the Constitution 
in so far as it affects the consumption or use of liquid 
medicinal or toilet preparations containing alcohol, is 
to render part of S. 13 (b) of the Bombay Prohibition 
Act inoperative, ineffective and ineffectual and thus 
unenforceable. The part of the section which has been 
declared void has no legal force so far as citizens are 
concerned and it cannot be recognized as valid law 
for determining the rights of citizens. 

In other words, the ambit of the section stands 
narrowed down so far as its enforceability against 
citizens is concerned, and no notice can be taken of 
the part of the section struck down in a prosecution 
for contravention of the provisions of that section 
with the consequence that in prosecutions against 
citizens of India under S. 13 (b), the offence of con¬ 
travention of the section cm only be proved if it is 
established that they have used or consumed liquor 
or an intoxicant which is prohibited by that part of 
the section which has been declared valid and en¬ 
forceable and without reference to its unenforce¬ 
able part. 

In a criminal case unless the prosecution proves a 
contravention of a provision that is legally enforce¬ 
able and valid, it cannot succeed. No onus is cast on 
the accused to prove that his case falls under that 
part of the section which has been held unenfoice 
able. 

The bare circumstance that a citizen accused of an 
offence under S. 66(b) is smelling of alcohol is com. 
patible both with his innocence as well as his guilt 
It is a neutral circumstance. That being so it is the 
duty of the prosecution to prove that the alcohol of 
which he was smelling was such that it came within 
the category of prohibited alcohols and the onus is 
not discharged or shifted by merely proving a smell 
or alcohol. 

The onus thus cast on the prosecution may be lieht 
or heavy according to the circumstances of each case 
The intensity of the smell itself may be such that it 
may negative its being of a permissible variety Expert 
evidence may prove that consumption in small doses 
ot medicinal or other preparations permitted ca D not 
produce the smell or a state of body or mind amouDt- 
ing to drunnkeness Be that as it may, the question is 
one of fact, to be decided according to the circum¬ 
stance of each case. It is open to the accused to prove 
IwImk! b“t what he consumed was not prohibited 
but failure of the defence to prove it canoot 
lead to his conviction un ess it is established to the 
satisfaction of the Judge by the prosecution that the 
case comes within the enforceable part of S 13(h) 
contravention of which alone, is made an offence 
under the provisions of S 60 of the Bombay Prohihi 
Ron Act. Criminal Appeal No. 1149 of 1952. dated h 5th 

Ove'rufed 1953 ' BotD *’ Reversed - AIR 1952 Bom 327, 

The constitutional invalidity of a nart of S n/k\ 
of the Bombay Prohibition Act having been dec arei 
by the Supreme Omit, that part of the section ceSd 
to have any legal effect in judging cases of cih«„. 
and had to be regarded as null and vSid in & 
mining whether a citizen was guilty of an ofW 
Article 141 of the Constitution declares ,ho. ?ki Ce ’ 

India. ^ ^ 2 


urce or raw, and the statute so declared void I Z 

Wh0se ‘-dameuKgln^ 

In India once a law has been struolr « 

cused I*™. Wart/urt"“'T 
uncomillutioaa]. Ti.Curt k 
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at that pirt of the law which has been declared as 
void and therefore there is no onus resting on the 
accused person to prove that the law that has already 
been declared unconstitutional is unconstitutional in 
that particular case as well. The Court has to take 
notice only of what the law of the land is. and con¬ 
vict the accused only if he contravenes the law of 
the land. 

Balsara’s case cannot be given effect to by engraft¬ 
ing an exception or proviso to S. 13(b) of the Bombay 
Act in the light of that decision and thus casting the 
onus of proving the exception on the accused person. 
The Court has no power to engraft an exception or a 
proviso on S. 13(b) of the Bombay Prohibition Act. 
The State has no power tc make a law abridging 
fundamental rights and therefore there is no power to 
engraft an exception by taking something out of a 
law which cannot be enacted. It is therefore difficult 
to treat what was declared void in Balsara’s case as 
an exception to S. 13(b) of the Bombay Prohibition 
Act and apply the rule enunciated in S. 105 of the 
Evidence Act to the case of the accused. The only 
correct approach to the subject is to ignore the part 
of the section declared void in Bahara's case and see 
if the prosecution has succeeded in bringing the 
offence home to the accused on the part of the section 
that remains good law. 

The Bombay Act being an existing law. the declara. 
tion made by this Court in Balsara’s case must be 
taken to have been made under Art. 13 (1). The 
Article does not in terms make the existing laws 
which are inconsistent with fundamental rights void 
ab initio or for all purposes. The declaration in Bal- 
sara's case, is that the prohibition contained in S. 13(b) 
against the consumption or use of one particular 
variety of liquid consisting of or containing alcohol, 
namely, liquid medicinal or toilet preparations con¬ 
taining alcohol imposes an unreasonable restriction 
on the exercise of a citizen’s fundamental right under 
Art. 19 (1) (f) and is, therefore, unconstitutional and 
as such void to that extent. The result of it is that the 
prohibition of that part of S. 13(b) will be ineffective 
against and inapplicable to a citizen who consumes 
or uses liquid medicinal or toilet preparations con- 
taining alcohol. No part of the section is obliterated 
or scratched out from the statute book or in any way 
altered or amended, for that is not the function of 
the Court. 

In short, the judicial declaration serves to provide 
a defence to a citizen who has consumed or used 
liquid medicinal or toilet preparations containing 
alcohol. Test the matter in this way. Suppose after 
the declaration a person is charged with an offence 
under S. 66(b) read with S. 13(b) and in such a case 
the prosecution proves that the accused has taken 
alcohol in some form or other, what is to happen if 
nothing further is proved by either party? Surely in 
such a situation a conviction must follow. If the 
accused person desires to avail himself of the benefit 
of the declaration in Balsara’s case, surely he must 
prove first of all that he is a citizen. The onus of this 
clearly lies on the accused. He has to allege and 
prove not only that he is a citizen but that he has 
consumed or used liquid medicinal or toilet prepara- 
tions containing alcohol and it is only on such proo. 
that he can claim the benefit of the declaration of 
law made in Balsara’s case and establish his defence. 
The very basis of that declaration is that a citizen has 
the fundamental light to consume or use liquid medi¬ 
cinal or toilet preparations containing alcohol and 
S. 13(b) in so far as it prohibits such consumption or 
use imposes an unreasonable restriction on his funda¬ 
mental right under Art. 19(l)(f). 

To say that after the declaration the offence has 
become limited to the consumption or use of prohi¬ 
bited liquor is to alter or amend the definition ot 


liquor although it has been held to be valid. It is not 
within the competence of a Court to alter or amend a 
statute and the effect of the declaration made by the 
Supreme Court in Balsara’s case is not to lilt or take 
away or add anything out of or to the section at all. 
W hat it does is to declare, as a matter of law, that in 
a certain situation, namely, when liquid medicinal or 
toilet preparation containing alcohol are consumed or 
used, a certain part of S. 13(b), that is to say, that 
part of it which prohibits the consumption or use of 
liquid medicinal or toilet preparations containing 
alcohol, shall be void qua a particular class of persons, 
namely, citizens. 

In other words the declaration in Balsara’s case 
serves to provide a defence only to a citizen who has 
consumed or used liquid medicinal or toilet prepara¬ 
tions. It is for the accused person, who seeks to ward 
off the applicability of the section to him by having 
resort to the declaration made in Balsara’s case to 
establish the situations or circumstances on which 
that declaration is founded. In short a person who 
challenges the validity of the section on the ground 
of its UDConstitutionality has the advantage of the 
declaration as a matter of law but the facts on which 
that declaration is based have nevertheless to be 
established in each particular case where the declara¬ 
tion is sought to be availed of. 

There is no hardship whatever in this, for the requi¬ 
site facts are within his special knowledge. To adopt 
the contrary view will be to ignore the sound prin¬ 
ciple well established in law th .t a judicial declara- 
tion of invalidity does not repeal, alter or amend a 
statute. 

Since the declaration does not operate as an amend¬ 
ment of the section, it must be held that the declara¬ 
tion cannot be treated as having grafted an excep. 
tion or proviso to S. 13(b). 

It is not unusual in certain classes of cases or in 
certain circumstances to throw the onus of proof of a 
defence on the accused person. Section 105 of the 
Evidence Act is an instance in point. Section 114, 
Illus. (a) of the same Act is another provision to 
which reference may be made. Section 103 of this 
very Bombay Prohibition Act raises a very strong 
presumption of guilt and throws the burden on the 
accused to prove his innocence in certain case?, 
Behram Khurshid v. State of Bombay. 1954 Mad VVN 
9S5 : 1955 SCAli 1955 Andh L T (Cri) 1 i 1954 
Audh L J (W) S C 90 i 1955 Cri L J 215 : 1955 S C J 
73: (1955) 1 MadLJ (SC) 32:57 Bom L R 575:1955 
Andh W R (SC) 32 : 1955 SCR 613 : AIR 1955 S C 
123 (143, 144, 146, 147, 151, 153) (Pt A) (Prs 48, 49, 
53,54,65 to 67). 

•-S. 13 (b) — Validity. See Prohibition—Bombay 

Prohibition Act (1949), Preamble. AIR 1951 S C 318. 

-Ss. 13 (b)and 85 (1)(3) —''Found drunk’—Admis¬ 
sion of consumption of liquor —Proof of intoxication 
—If necessary—(Criminal P. C. (1898), S. 255). 

The accused came from Balaghat district which is 
not a prohibition district and ffot down from the bus 
at Tumsar. He was examined and the doctor opined 
that he had consumed liquor. He was prosecuted 
under Ss. 13 (b) and 85 (1) (3) of the Bombay Prohi¬ 
bition Act. In his examination the accused said ‘I 
admit the offence. I was not creating trouble in 
the Canj. I do not have any permit.* The Magis¬ 
trate purported to convict the accused on a plea of 
guilty. 

Held, that th? accused intended to say that he was 
not intoxicated, that it was not enough to prove that 
accused had consumed liquor; that there should have 
beeu proof that ho was intoxicated and that he could 
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not be convicted under S. 85(1) (3). AIR 1958 Bom 
163, Rel. on. 1961 Nag L J (Notes) 13 (Bom/. 

_Ss. 13,12 and 24.A (as amended by Bombay 

Prohibition (Amendment) Act 26 of 1952)- Validity 
of S. 24-A—Amendment of Ss. 12 and 13 — Effect of 
S. C. decision in AIR 1951 S C 318-Interpretation of 
Statutes—Validity of statute—Duty of Court—Defects 
in drafting. See Prohibition — Bombay Prohibition 
Act (25 of 1949), S. 12. 195S Cri L J 607 : AIR 1958 
Bom 181 (DB). 

-Ss. 13, 24-A. 6A, 59-A, 139 (d), 12 (as amended 

by Act 26 of 1952) — Bombay Spirituous Medicinal 
Preparations (Sales) Rules, 1954, Rr. 2, 3—Act, if 
imposes reasonable restrictions on consumption of 
spirituous medicinal preparations — Determination 
under S. 6-A—Effect—Tests for reasonableness— Act 
ultra :vires due to incompetence of legislature and 
invalid due to inconsistency with Part lilof Consti¬ 
tution—Effect-Validity of Act on latter ground has 
to be judged by subsequent amendments, notifications, 
etc. See Prohibition—Bombay Prohibition Act (1949), 
S. 24-A. 1958 Cri L J 607 j AIR 1958 Bom 181 (DB). 

SECTION 17 

—S. 17 (a)—Possession—Meaning of. 

‘Possession’ must be conscious possession accom. 
panied by the necessary mens rea or intention to 
possess and with intent to protect the possessed arti¬ 
cles against others. AIR 1953 Sau 155, Foil. (1956) 
9 Sau L R 226. 

SECTION 21 

-S. 21— Scope — Presumption under S. 103 (1)— 

Applicability to prosecution under S. 07—Special and 
general provisions—The provisions of S. 108(2) would 
apply to the prosecutions under S. 87 or 07-1 A. Seo 
Prohibition — Bombay Prohibition Act (25 of 1949), 
S. 103 (1). 1958 Cr L J 1009: AIR 1958 Bom 311 
(DB). 

-S. 21 (b) — Offence under — Presumption under 

S. 103 (2) not available — Duty of prosecution. See 
Prohibition — Bombay Prohibition Act (25 of 1949), 
S. 103 (2). 1958 Cri L J 1009 i AIR 1958 Bom 311 
(DB). 

SECTION 23 

• -Ss. 23 and 24—If curtail right under Art 19 

(1) (a) of the Constitution — The provisions of sec¬ 
tions 23 and 24 are invalid only to this extent— 
(i) Cl. (a) of S. 23, so far as it prohibits the commenda¬ 
tion of any intoxicant or hemp, (ii) Cl. (b) of S. 23 in 
entirety, (iii) Cl. (a) of sub.s. (1) of S. 24, so far as it 
prohibits commendation of any intoxicant or hemp. 
See Prohibition - Bombay Prohibition Act (25 of 1949), 
Preamble. 52 Cr L J 1361: AIR 1951 S C 318. 

• —Ss. 23 (a) and (b) and 24 (1) (a)—Sections are 
ultra vires as offending against Art. 19 (1) (a) of Con- 
stitution, Fram Nusserwanji Balsara v. State of Bom- 

Bom L R 799 s ILH (1951) Bom 17: 52 Cri 
L J 80 1 AIR 1951 Bom 210 (221) (Pr 22) (FB). 

SECTION 24 

*"75 curta il. s rl « hts under Art - 19 (0 («) of 

l e h 'Jn a I Th , e P r ? v,sions of s - 23 (a) and 
* j Act in so far as they refer to “com- 

mandahonor'any intoxicant conflicts wUhthefunda. 
mental right guranteed by Art. 19 (I) (a) of the ConstU 
tution, namely, the .right in freedom of speech and 
expression and the prohibition against "commending" 
any intoxicant is curtailment ot the rights guranteed 
and Is not saved by Cl. (2) of Art. 19 of the Constitu¬ 
tion. SeeProhibition—Bombay Prohibition Act (1949). 
Preamble. 52 Cr L J 1301: AI R 1951S O 318. 


SECTION 24-A 


8 - Ss. 24. A. 60 (2). 66 (1) (b), 6-A. S5 (2) (as 

amended by Bombay Act 12 of 1959)—Trial for 
offence under S. 60 (1) (b)-Burden of proof-Burden 
when shifts to the accused — Effect ot bs. o-A 
and 85 (2) - In a trial for an offence under 
S. 06(1) (b), when the prosecution proves that the 
accused person consumed liquor and that the concen¬ 
tration of alcohol in his blood was more than U‘05 
percent, weight in volume the onus of proving that 
the liquor consumed was a medicinal preparation 
containg alcohol, the consumption of which did not 
contravene the Act or the rules made thereunder, 
shifts to the accused under S. 60 (2). See Prohibition 
—Bombay Prohibition Act (25 ot 1949), S. 60 (2h 
(1965) 2 S C W R 538 : (1965) 3 SCR 358 : AIR 
1966 S C 145. 

9 -Ss. 24-A, 65, 06, 12. 13-Offences under .Ss. 65 

and 60—Prosecution under — Burden of proof-State 
has to prove that prohibitions contained in Ss. 12 and 
13 were infringed by accused and that medicinal 
preparation seized from accused is not unfit for use as 
intoxicating liquor—Scope of S. 24. A indicated. See 
Prohibition — Bombay Prohibition Act (25 of 1949). 
S. 65. 1962 (1) Cri L J 512 : AIR 1902 S C 579. 

-S. 24-A—"Fit to be used as an intoxicant”— 

Meaning—Medicinal preparation containing alcohol 
Tests to determine its intoxicating capacity. 

The expression “fit to be used as an introxicant* 
means that it must be a liquor which is capable of 
causing intoxication, or liquor which has the property 
of causing intoxication. It is not the low or high per¬ 
centage of alcohol contained in the medicinal prepa¬ 
ration,.or the smaller or larger quantity which is 
required to be taken in order to produce intoxication, 
that provides the proper criterion for determining 
whether the preparation is fit for being used as an 
intoxicating liquor. The true test is the adaptability 
or suitability of the preparation for being used as a 
drink or used in the same manner id which a drink is 
used. It may contain a high or low percentage of 
alcohol; it may be taken in smaller or larger quanti¬ 
ties but if it is capable of being adapted to be used 
as a drink or to be a substitute for the drink and 
capable ot being used for purpose of beverage, then it 
will be a preparation which is fit for use as an intoxi¬ 
cating liquor. 59 BLR 786 (referring to (1943) 1 KB 
17) Rel. on., 04 B L R 260, Expl.; 04 BLR 303, Dist. 
(1964) 66 Bom L R 362 i 1964 Mah L J 401 : ILR 
(1964) Bom 663 (DB). 

-S. 24-A — Nature of—Charge against accused for 

being in possession of prohibited liquor — Burden of 
proof — Onus to prove that seized liquid does not fall 
underS.24-A is on prosecution and not accused. AIR 
1902 S C 579, FoU. 1952 Nag L J 616 : 64 Bom L R 
303 * 1962 (2) Cri L J 460 j I L R (1962) Bom 472 1 
AIR 1962 Bom 229 (231, 233) (Pt A) (Prs 4, S) (DB). 

-Ss. 24-A and 129-B — Prohibition case-Certifi¬ 
cate of medical expert as to contents of preparation 
seized — Value of—The certificate of the Principal of 
a Medical College giving opinion as to the contents 
of a liquid seized in a prohibition case under the 
Bombay Prohibition Act, without more, not being 
evidence and S. 510 of the Code of Criminal Proce¬ 
dure or S. 129-B of the Act, which contain special 
rules of evidence being inapplicable to such a cetti- 
“pate, no reliance can be placed by the prosecution 
thereon—The contents, therefore, of the certificate 
issued by the Principal of the Medical College cannot 
form the basis of a finding that the preparation is not 
S *5™“! See Evidence Act (1872), 

S 40. 1962 (2) Cri L J 466 * AIR 1962 Bom 229 

(DB), l0 r 


24-A, 65 (a), 6-A (6)—Fitness or otherwise of 
medicinal preparation as intoxicating liquor-Machi- 
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nerv provided for purpcse-Sfate must refer question 
to DOai-d ot Experts — Court cannot convic 1 person 
wUhout opmion of Board. See Prohibition-Bombav 
Pro h, bition Act (25 of 1949), S. 65 (a). 1959 Cri L j 
o-9: AIR 1959 Bom 199 (DB). 

iT"7 ^ flnc * *3 (as amended by Bomhay 
Prohibition (Amendment) Act 26 of 1952) - Validity 
i . r 4 A-Amendment of Ss. 12 and 13 — Effect of 
cecision in AIR 1951 S C 318 — Interpretation 
ot statutes — Validity of statute — Duty of Court- 
Defects in drafting. See Prohibition — Bombay Pro- 
°" Act (25 of 1949), S. 12. 193S Cri L J COT : 
AIR 19o8 Bom 1S1 (DB). 


- S. 24-A (as amended by Act 26 of 1952) — 
Bombay Spirituous Medicinal Preparations (Sides) 
Pules. 1954, Rr. 2, 3—S. 59-A — Scope and effect and 
S. 139(d). 

When a Legislature imposes restrictions upon the 
fundamental rights of aicitizen, the Court must not 
judge these restrictions by any absolute standard. 
Whether the restrictions are reasonable or not must 
largely depend upon what is the object the Legisla¬ 
ture is seeking to achieve by legislation and what is 
the mischief it is aiming at. If the restrictions are 
necessary and essen'ial in order to achieve the object 
and to remove the mischief, then ordinarily the Court 
must upheld those restriction*. Personal free lorn 
and rights of the individual must be circumscribed 
by what the Legislature considers to be in the in¬ 
terests of the general public. 

A legislation may be struck down if it violates or 
contravenes any provision of the Constitution. As 
regards the fundamental rights it is always open to a 
person, to challenge even a competent legislation 
on the ground that it violates his fundamental right. 

But a distinction between a law which is bad on 
the ground that it is ultra vires of the Legislature 
and a la v which is invalid as contravening funda¬ 
mental rights is vital and fundamental. In the first 
case the law is a nullity, is D3d from its inception, 
and nothing can be done to cure that law. In the 
second case, the position is different. Where the law 
is passed by a competent Legislature but which may 
contravene fundamental rights, the law may still be 
good in case of those fundamental rights which are 
only guaranteed to citizens as regards non-citizens. 
A petitioner who comes to Court complaining of 
violation cf his fundamental rights mu t satisfy the 
Court that at the date of the petition, the law is such 
as contravenes his fundamental rights. 

Thus where Courts are dealing with a pre-Consti¬ 
tution or a post-Constitution Act, if the Act has been 
passed by a competent Legislature and the constitu¬ 
tional infirmity only arises by reason of the fact that 
it is inconsistent with Part III of the Constitution, to 
the extent of that inconsistency the Act is moribund 
and cannot be given effect to but if the provisions of 
the Act at any time cease to he inconsistent with the 
fundamental rights, then it becomes revived or re¬ 
vitalised and can have full force and effect. (1950) I 
Mad L J (SC) 37, Rel. on. (1955) I M L I (SC) 732 
held impliedly overruled by A I R 1955 S C 781 on 
this point. 

The Amending Bombay Act (26 of 1952), assuming 
that it was inconsistent with Part III of the Consti¬ 
tution, was not a dead letter, and if subsequently the 
rules and notifications brought the law into line with 
the fundamental rights embodied in Part III, then 
what the Courts have to look at is not the Act as 
originally passed but the Act with the rules and 
notifications which were in operation at the date 
when the petition was filed. Therefore, what the 
petitioners who challenged the validity have got to 
establish in order to succeed is not that Act (28 of 
1952) violated fundamental rights, but that the Act 


in conjunction with the rules and notifications violat¬ 
ed their fundamental rights at the date when they 
presented the petition. 

The Act even read by itself is not inconsistent 

with any of the provisions of Part III of the Consti¬ 
tution. 

It cannot be seriously urged that the Act and the 
rules taken together constitute an unreasonable re¬ 
striction upon the fundamental rights of the peti¬ 
tioners. 

Issue of license bv the Collector under R. 5 of the 
Rules, is not left to the subjective determination of 
the Collector whether he should or should not issue 
a licence and he must be objectively satisfied that 
thtre is some objection which should disentitle the 
applicant from a licence being granted to him. Inas¬ 
much as a right of appeal is provided against the 
decision of the Collector the Collector should state 
his reasons for refusing a licence in writing so that 
the appellate authority should be in a position to 
consider his reasons. When a right of appeal is pro¬ 
vided against the decision of the Collector, it cannot 
possibly be urged that his decision is uncontrolled 
or untrammelled or absolute Looking to the cir¬ 
cumstances of the cise and the object to be achieved 
by this Act, the restrictions imposed by the rules are 
reasonable. 

It is immaterial whether irrelevant circumstances 
were taken into consideration or even that the deci¬ 
sion of the Government was not properly arrived at, 
because assuming the presumption under S fl-A, does 
not arise, it is for the Courts on the record to deter¬ 
mine whether the particular preparation they are 
dealing with was or was not fit for use as intoxicating 
liquor. 59 Rom L R 786 : I L R (195S) Bom 128 : 
1958 Cri L J 61)7 » AIR 1958 Bom LSI (186, 187, 

189, 190, 191) (Pt B) (Prs 9, 11, 13, 14. 15, 16, 18) 
(DB). 

-S. 24-A (as amended by Act 26 of 1952)—Tit for 

use as intoxicating liquor’-Meaning of. 

The proper construction to place upon the expres¬ 
sion 'for use as intoxicating liquor* in S. 24-A is that 
it mint be a liquor which is capable of causing in¬ 
toxication or a liquor which has the property of 
causing intoxication. 59 Bom L R 786 : f L R (1958) 
Bom 12S : 1958 Cri L I 607 s A T R 1958 Bom 181 
(190, 191) (Pt C)(rrs 17. 18) (DB). 

-Ss. 24 A (2) and 25 — Constitution of India, 

Art. 226—Nature and scope of High Court’s power— 
Order under Bombay Prohibition Act requiring per¬ 
mission for preparation of article — Party claiming 
exemption must adduce some evidence to lead Court 
to belief that article is an exempted item under 
S. 24A (2) of that Act. See Constitution of India. 
Art. 220. AIR 1955 NUC (Bom) 4477 (DB). 

-S. 24-A—Report of Chemical Examiner in prohi- 

bition case—Value of-Rfport stating that contents 
of sample bottle were alcohol and not recoguizable 
medicinal or toilet preparation — Court can arrive at 
its conclusion on ba«fs of report. See Crimiual P. C. 
(1898), S. 510 (1). 1963 (1) Cri L J 533 (Guj). 

-S. 24-A—Prosecution of accused for being in pos- 

sion of liquor—No plea by accused that Prohibition 
Act does not apply to article in his possession — Still 
the prosecution must prove that the article with the 
accused is one to which Ss. 12 and 13 apply and that 
it is not one to which S. 24 A applies—S. 24-A is in 
substance, not an exception but it only takes out 
certain preparations from the prohibition contained 
in Ss. 12 and 13 AIR 1962 S C 579, Rel. on. 1 L R 
(1963) Guj 1197. 

SECTION 31 
-S. 31—Scope of. 

Section 31 is procedural only; it cannot be read as 
embodying any prohibition against the manufacturei 
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Government to vary or substitute any of the condi¬ 
tions provided by the Act for licences, permtts, pass 

or authorisations granted under the Act, voi 
ground that they constitute delegation of leg 
powers. 52 Bom L R 571. Ref Fram Nusserwan,. Bal- 
sarav. State of Bombay. ILR (»dH Jon _l< < » 
Cri L J 80 : 52 Bom L R 799 : A I R 1951 Bom 210 
(220, 223, 224) (Pt M) (Prs 20, 2d) (FB). 

[Reversed in AIR 1951 SC 318.] 


imoort, transport, sale, possession consump¬ 
tion^ use of liquor.- AIR 1956 Bom 304 (310) (Pt C) 

(Pr 12, ‘ SECTION 39 

g _S. 39 — Whether contravenes Constitution of 

India, Art, 14, , . . 

There is nothing wrong prima facie in the legis¬ 
lature according special treatment to persons of the 
armed forces who form a cla«s by themselves in 
many respects and who have been treated as such 
in various enactments and statutory provisions. 
Hence, S. 39, in so far as it affects the military and 
naval-messes and canteens, warships and troopships, 
cannot be held to be invalid on the ground that it 
contravenes Art. 14 of the Constitution. AIR 1931 
Bom 210 (FB), Reversed. State of Bomoay v F N. 
Balsara. 1951 S C J 478 i 195L2 M L U4J * 52 Cn 
L J 1361 1 53 Bom L R 982 : l9.ol SCR 632 : AIR 
1951 SC 318 (327) (Pt .H) (Pr 21). 

• —S. 39 — Scope—If void as being in contraven¬ 
tion of the Constitution. 

The classification sought to be made and the special 
privileges conferred 4)y S. 39 of the Prohibition Act 
in favour of cargo boats, warships, troopships, mili. 
tary and naval messes and canteens cannot be sup¬ 
ported by either logic or reason and the distinction 
is unju>tiied. The classification offends against Art. 14 
of the C institution and is void. Fram Nusserwanji 
Bilsara v. State of Bombay. ILR (19511 Bom 17 : 52 
Cri L I 80 : 52 Bom L R 799 : AIR 1951 Bom 210 
(218) (Pt F) (Pr 19) (FB), 

[Reversed in AIR 1951 SC 318.] 

SECTION 40 


SECTION 53 

a-Ss. 53, 52 and 139 (c) - If constitute delegj- 

tion of legislative power - A , .u 

legislating cannot foresee and provide for all further 
contingencies and Ss. 52, S3 and 139 (c) do no more 
than enable the duly authorised officer to meet con¬ 
tingencies and deal with various situation* as they 
arise. See Govt, oflndia Act (1935). S. -97. 52 Cri 
LJ 13611 AIR 1951 SC 318. 
a —Ss. 53. 52 and 139 (c) - Scope - If void as 
amounting to delegation of legislative functions to 
Government-Ss. 52, 53 and 139 (c) of the Act are, o 
the extent that they empower the Government to 
vary or substitute any of the conditions provided hy 
the Act for licences, permits, passes or authorisations 
granted under the Act, void on the ground that they 
constitute delegation of legislative powers. See Prohi- 
bition—Bombay Prohibition Act .(1949), S. 52. o2 Cn 
L J 80 j AIR 1951 Bam 210 (FB). 

in AIR 195L SC 318.1 


• -v 40 — Word "Addict” in medical certificate 

required under rules framed should be replaced by 
words used in S. 40 (l) (b) or words corresponding 
to them. State of Bombay v. F. N. Balsara. 1951 S C J 
478 : 1951-2 ML! 141: 52 Cri L I 1361 : 53 Bom 
L R 982 : 1951 S C R 652 i AIR: 1951 S C 318 (331) 
(Pt J) (Pr 31). 

• -S. 40 (c)—Classification of foreigners does not 

offend against Art. 14 of Constitution. Fram Nusser- 
wanji v. State of Bombay, AIR 1951 Bom 210 (219) 
(Pt G) (Pr 20) (FB). 

a-S. 40-Medical certificate—Form of. 

Insistence upon a medical certificate in the form of 
a declaration that a person is an addict is not at all 
warranted by the provisions of the Act. The authority 
which issues ptrmits has only to be satisfied that the 
conditions laid down in S. 40 (1) (b) are satisfied. It 
cannot in any way add to their conditions. Fram 
Nusserwanli v. State of Bombay, AIR 1951 Bom 210 
(224) (Pt N) (Pr 26) (FB). 


SECTION 52 

•-Ss. 52, 53 and 139 (c) — If constitute delega¬ 

tion of legislative power—Sections 52, 53 and 139 (c) 
of the Act cannot be attacked on the ground that 
they constitute "delegation of legislative power” — A 
Legislature while legislating cannot foresee and pro- 
vide for allfuture contingencies and Ss. 52,53 and 
139 (c) do no more than enable the duly authorised 
officer to meet contingencies and deal with various 
s n oa a £l° C S airise. See Government of India Act 

(1935), S. 297, Sch. VII, List I, Entry 19 and List II, 
Entry 31. 52 Cri L J 1301: AIR 1951 S C 318. 

[AIR 1951 Bom 210 Reversed.] .! • : , 

■ —Ss. 52, 53 and 139 (c) - Scope - If void as 
amounting to delegation of legislative functions to 
government. 

Sections 52,53 and 139(c) of the Bombay Prohi. 
Gluon Act are, to the extent that they empower the 


0 —S. 53. Proviso-Proviso is ultra vires as offend¬ 
ing against Art. 19 (1) (a) of Constitution. Fram 
Nusserwanji v. State of Bombay, AIR 19j1 Bom-LO 
(221) (Pt I) (Pr 22) (FB). 

[Reversed in AIR 1951 SC 318.] 

-Ss. 53. 143 — Gjjarat Denatured Spirituous 

Preparation Rules (1962). R. 37—Validity—R. 37 is 
invalid under Arts. 301,304 aud 19. See Constitution 
of India, Art. 301. AIR 1964 Guj 59 (DB). 

SECTION 59-A 

-Ss. 59A, 24\. 6A. 139 (d), 12. 13 (as amended by 

Act(26 of 1952 )—Scope aud effect—Bo moay Spirituous 
Medicinal Preparations (Sales) Rules,T954, Rr. 2. 3 - 
Act if imposes reasonable restrictions on consump. 
tion of spirituous medicinal preparations—Determina¬ 
tion under S. 0-A -Effect—Tests for reasonableness 
—Act ultra vires due to incompetence of legislature 
and invalid due to inconsistency with Part III of 
Constitution—Effect—Validity of Act on latter ground 
has to be judged by^subsequent amendments, notifi¬ 
cations etc. See Prohibition—Bombay Prohibition Act 
(25 of 1949), S. 24-A. 1958 Cri L] 607 i AIR 1958 
Bom 181 (DB). 

SECTION 59-C 

—S. 59. C -Constitution of India, Arts. 301, 304- 
Scope— Restrictions, freedom from which is guaran¬ 
teed by Article 301 must directly and immediately 
restrict or impede free Bow or movement of trade— 
Sections59C, 59D and2(10a)of the Bombay ProhlbL 
tion Act do not violate Article 301—Further regulat¬ 
ing trade in articles such as French polish and Var¬ 
nish is not impeding or obstructing trade, See Con¬ 
stitution of India, Art. 301. AIR 1984 Guj 59 (DB), 
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T Ch. (5; 59-0—Intoxicating liquors—Mean- 
JDgot —Must include -all preparations made from 
alochol whether denatured or not—French Polish and 
Varnish fall within the expression. See Constitution 
of India, Seventh Amendment, Sch. II, List, Entry 8. 
AIR 1964 Guj 59 (DB). 

-—Chap. IV-B, (S. 59C) — Application for whole¬ 
saler s licence—Rejection on ground that there were 
adequate licences—Rejection improper. 

After Gujarat Denatured Spirituous Preparation* 
Rules (1962) were brought into force, the petitioner 
made an application required under the said rules for 
an import pass and a wholesalers’ licence to the Pro¬ 
hibition Excise Sub.Inspector, Surat. The authority 
alleged that in Surat city and Surat District, there 
were adequate licences to sell and manufacture 
French Polish and therefore, it was not necessary to 
issue licences for sale of wholesale imported French 
Polish and that for that reason, the petitioner’s afore¬ 
said application was rejected. 

Held, that the ground given, if at all it could be 
considered to be a ground, w'as totally extraneous and 
not germane to Chapter IV.B of the Bombay Prohibi¬ 
tion Act or the aforesaid rules. There was nothing to 
indicate that the licensing authority h*d come to even 
a subjective satisfaction based even on such enquiry 
as he thought proper tr» make, that the petitioner was 
not a person against whom there could be no objec¬ 
tion to grant the licence on the basis that he had any 
reasonable ground to believe or to come to a decision 
even on the subjective satisfaction, that the petitioner 
was likely to commit the abuse or the mischief aimed 
agaiDst by Chap. IV.b of the Act or v/as such as to 
defeat the purpose and object of the provisions of 
that chapter. To say that because an adequate num¬ 
ber of licences was granted sufficient for reasonable 
use of the commodities and therefore there was no 
more any necessity of granting licences to anyone 
also must entail an unreasonable result, for, it would 
bar totally anyone entering the trade, prevent com¬ 
petitive business in these cormnocities and create an 
exclusive monopoly in fa\our of those to whom the 
licensing authority had been pleased to grant the 
first licences. That being so, the order passed by the 
licensing authority was not in accordance with the 
provisions of the Act and was, therefore, ultra vires. 
The order of rejection passed by the licensing autho¬ 
rity must consequently be held to be bad in law. 
(1963) 4 Guj LR 1033 * ILR (19G4) Guj 96 : AIR 
1964 Guj 59 (80) (Pt J) (Pr 39) (DB). 


SECTION 59-D 


—S. 59-D—Constitution of India, Arts. 301,304- 
Scope-Restrictions, freedom from which is guaran¬ 
teed by Article 301 must directly and immediately 
restrict or impede free flow or movement of trade— 
Sections 58C, 59D and 2 (10a) of the Bombay Prohi¬ 
bition Act do not violate Article 301—Further regu¬ 
lating trade in articles such as French polish and 
Varnish is not impeding or obstructing trade. See 
Constitution of India, Art. 301. AIR 1964 Guj 59 
(DB). 

SECTION 65 


©-Ss. 65, 66,12,13 and 24-A - Offence under 

Ss. 05 and 60-Prosecution under—Burden of proof 
on the State-State has to prove that prohibitions con¬ 
tained in Ss. 12 and 13 were infringed by accused 
and that medicinal preparation seized from accused 
is not un6t for use as intoxicating liquor—Scope of 
S. 24. A indicated. Criminal Revn. Appln. No. 1485 of 
1958, dated 9-L1959(Bom)Reversed. State of Bombay 
v. Narandas Mangilal Agarwal,64 Bom L R 260:1962 
Nag L J 333 : 1902 (1) Cri L J 512 i 1902 S CD 305: 
1962 Mad L J (Cri) 649 i (1962) 2 S C J 542 : 1962 
Supp (1) S C R 15 « AIR 1962 S C 579 (582) (Pt A) 
(Pr 7). 


•-Ss. 65, 66 and 11 — Offence of importing and 

possessing Ayurvedic medicinal preparation *Mrug- 
maaasava’ containing more than prescribed quantity 
of alcohol—Fact that the preparation was imported 
under a permit issued by Government of Bhopal on 
payment of excise duty cannot protect accused from 
liability to prosecution for infringement of provisions 
of Act w’ithin Bombay State — Accused pleading that 
importation of article was lawful in view of licence 
issued under S. 11 — Burden lies on accused to prove 
his allegation by production of license — If license is 
not produced such defence is not available. See Pro¬ 
hibition—Bombay Prohibition Act (25 of 1949), S. 11. 
1962- (1) Cri L J 512 : AIR 1962 S C 579. 

@-Ss. 65 (f) and 103-Criminal P. C. (1898), S. 342 

Elaborate working still with other contrabands re* 
covered on search fiom prt aises of appellant — Pie- 
sumption under S. 1C3, use of, for conviction under 
S. 63 (f) — Failure to put specific questions under 
S. 342 about sti 1—Appellant whether prejudiced. 

Where an elaborate working still with other uten¬ 
sils and implements used in the manufacture of into¬ 
xicants was found on search in premises of appellant 
and the appellant, when examined under S. 342, Cr. 
P. C., volunteered the statement that he did notknow 
about the various contrabands seized by the police, 
the Court can rely upon the presumption which arises 
under S. 103 for convicting appellant under S. 65 (f). 
The failure of the Magistrate to put to him any speci¬ 
fic questions under S. 342 to explain the possession of 
the still and the various other articles fouud in the 
premises occupied by him cannot be said to have 
caused any prcjucice to the appellant. Keki Bejonji v. 
State of Bombay, 1961 (2) Cri L J 37 : AIR 1961 S C 
967 (969) (Prs 6,8 ; 9). 

e-Ss. 65 (a), 66 (b)—Scope of—Bottles of foreign 

liquor found in luggage in exclusive control of ser¬ 
vant—No proof of knowledge on part of owner—Con¬ 
viction on circumstantial evidence—Owner held not 
guilty. Privisinghji Bhimsinghji v. State of Bombay, 
(Now Rajasthan), (i960) 1 Ker L R 620 : 1960 CriL J 
672 : AIR 1960 S C 483 (486) (Pr 11). 

-S. 65 — Offence under S. 65 tried as summons 

case — Trial vitiated. See Criminal P. C. (1898), 
S. 251. A. 1962 (2) Cri L J 597 : AIR 1962 Bom 258 
(DB). 

-Ss. 65 (c) and (f) — Testimony cf witnesses — 

Pauch witnesses not supporting prosecution — Con¬ 
viction on evidence of Head Constable not illegal— 
(Criminal trial—Appreciation of evidence). 

On information received by the Task Force or the 
Prohibition Department, the accused was arrested at 
the spot while running a still. Articles were seized 
under a Pauchanama attested by two Panchas. At the 
trial for offence under S. 65 (b), (c) and (f) of the Pro¬ 
hibition Act, the Panch witnesses admitted that the 
Panchanama was made at the spot, but stated that 
the accused ^was not caught at the spot. The liquid 
found was certified to be liquor. It was contended 
that since the Panch witnesses did not support the 
prosecution case, the accused could not be convicted 
on the sole testimony of the Head Constable who was 
a Police Officer and interested in securing conviction. 

Held, that universal proposition of law for appre¬ 
ciation of evidence in a criminal trial that the evi¬ 
dence of a Police Officer can never be the basis o» 
conviction, cannot be laid down. Conviction based on 
such evidence is not illegal. AIR 1951 Bom 408, Dist. 
1962 Nag L J (Notes) 17 (Bom). 

-S. 65 (ii) and (iii) — Enhanced punishment — 

Previous offence must be under the Act itself and 
not under any other Act. 

The-offences cont mplated under sub-clauses (i), 
(ii) and (iii) of S 65 a 'offences under the Bombay 
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Prohibition Act, 1949, and not under any other Act 
or Jaw, The previous convictions of the accused 
under any other Act cannot, therefore be taken into 
consideration for the purposes of enhanced penalty 
under Cls. (ii) and (iii) of S, 65. (1961) 63 Bom L R 
749 i 1960 Nag L J 783 ; 1LR (1961) Bom 231. 

-S. 65 (b)—Proof. 

Merely sitting near a bhatti burning in a public 
place without there being any further evidence or 
circumstance to connect accused with the bhatti can 
hardly be said to be sutbcient evidence to hold ^that 
the accused was manufacturing .liquor by working 
that bhatti. 1960 Nag L J (Notes) 112 (Bom). 

-Ss. 65 (a), 244, 6A (6) - Fitness or otherwise of 

medicinal preparation as intoxicating liquor — 
Opinion of Board of Experts — Necessity for con¬ 
vict ion- 

A mere alcoholic content of a substance is not an 
absolute or unerring criterion of its fitness or unfitness 
for use os.inroxicating liquor. When the Legislature 
putS. 24. A on the statutes book it became necessary 
to provide for a machinery for the determination of 
fitness or otherwise of a medicinal preparation for use 
as intoxicating liquor, and the Legislature itself pro- 
vided for that machinery. That provision is made in 

S. 6-A of the Act. 


When the Legislature expressly provides for a 
machinery for a certain purposes, it cannot be validly 
contended that the said purpose may be fulfilled in 
some other way. When a question arises whether 
a medicinal preparation is fit or unfit for use as into, 
xicating liquor, it is not left to the option of the 
State to determine that question in any manner 
which is considered appropriate by it. It must adopt 
the method provided by the Act in that behalf in 
S. 6-A and must refer the matter to the Board of 
Experts, consider the advice tendered by the Board 
and then in the light of that advice decide whether 
the article is fit or unfit for use as intoxicating liquor 
and this satisfaction under the Act is to be reached 
only upon a consideration of the advice tendered to 
the State by the Board of Experts. The prosecution 
launched without consulting the Board of Experts is, 
therefore, invalid. 60 Bom L R 1183: ILR (1958) Bom 
1224 : 1959 Cr L J 579 i A I R 1959 Bom 199 (200, 
201) (Pr 8) (DB). 

[Overruled in AIR 19G2 S C 759.J 

—Ss.65 (b), (f), 66 (b) - Criminal P. C. (1898), 
S. 35 — Accused tried at one trial for offences 
under — Conviction — Separate sentences for 
each offence if can be passed — Penal Code (I860), 
S.71. See Criminal P. C. (1898), S.35. AIR 1951 
Bom 244 (DB). 


65»(b) — General principles as to punishment 
—Though the Magistrates have a discretion to inflic 
less than the minimum sentences, under S. 65, Bom 
Prohibition Act that discretion has to be exercised h 
the manner prescribed by that section and for specia 
and adequate reasons only. To inflict less than th« 
minimum sentence on grounds which are trans 
patently untenable may amount to evasion of law 
I he question as to what are adequate and specia 
reasons, has to be determined with reference to thi 
facts of each case and it is the duty of the Magis 
trates to consider very 'carefully the question o 
sentence in each case and satisfy themselves tha 
there are genuinely adequate and special reason 
calling for a lenient treatment of the offender. Tht 
fact that the accused is a first offender is no reasoi 
for inflicting less than the minimum punishment 
Poverty alone is also no ground for imposing lea 
puDishment. A I R 1955 N U C ($au) 526 (DB). * 


SECTION 66 
SYNOPSIS 

(Prohibition—Bombay Prohibition Act (1349), S. 66.) 

1. Applicability. 

2 . Frohibi’ed liquor. 

3. Possession of article. 

4. "Mere drinking liquor '—“Consume”. 

5. Evidence. 

6 . Report of Chemical Examiner. 

7. Burden of proof. 

3. Jurisdiction of Magistrate. 

9. Punishment. 

10. Interference, 


1. Applicability. 

C-Ss. 66 :(1) (b) and (2), 129-A and 129-B— 

Scheme of — Trial of offence under S. 68 (1) (b)— 
Report of Chemical Examiner in cases not covered 
by S. 129 A—Admiasibility in evidence under S. 510 
Criminal P. C.—Ss. 129 A and 120-B how for repug¬ 
nant to provisions of S. 510, Criminal P. C.~ Consti¬ 
tution of India, Article 254 (2), Sch. VII, List III, 
Entries 2 aud 12-Criminal P. C. (1893). S. 510 

Per Majority (K. C. Das Gupta J.. dissenting?: —On 
an analysis of Ss. 129. A and 129-B, it is clear that the • 
Legislature has provided in the Erst instance for 
compelling persons suspected of consuming-intoxi¬ 
cants to be produced and to submit themselves for 
examination and extraction of blood. The Legislature 
has made the certificate of the examination under 
S. 129-A, sub-ss. (1) and (2) admissible without 
formal proof; but by sub-s. (S) of S. 129-A, the adop¬ 
tion of any other method of collection of evidence 
for proving that a person accused has consumed an 
intoxicant is not precluded and a report ot any 
registered medical practitioner which tends to estab¬ 
lish that fact in respect of matters specified in Cl. (b> 
of S. 129-B is also made admissible. On that view of 
Ss. 129-A and 129. B, there is no warrant for assum¬ 
ing that it was intended thereby to exclude in trials 
for offences under S. 60(1) (b) of the Act the opera¬ 
tion of S. 510 of the Code of Criminal Procedure. It 
is open to the prosecution to rely in corroboration of 
a charge of consumption of illicit liquor upon a 
certificate under Cl. (a) of S. 129-B if it is obtained in 
the manner prescribed by S. 129-A, and also to rely 
upon the report of a registered medical practitioner 
in respect of any person examined by him or upon 
any matter or thing duly submitted to him for ex. 
amination or anaU sis and report. It is^also open.to the 
prosecution to rely upon report of the Chemical Ex¬ 
aminer in cases not covered by S. 129-A as provided 
under S. 510, of the Code oi Criminal Procedure. 

The Code of Criminal Procedure was a law in force 
Immediately before the commencement of the Con¬ 
stitution and by virtue of Art. 254 (2) legislation by a 
State Legislature with respect to any of the matters 
enumerated in the Third List repugnant to an earlier 
law made by Parliament or an existing law with res¬ 
pect to that matter if it has been reserved for the con¬ 
sideration of the President and has received his assent 
prevails in the State. Bombay Act 12 of 1959 was 
reserved lor the consideration of the President and 
has received hia assent; Ss. 129-A and 129-B will 
prevail in the State of Bombay to the extent of incon¬ 
sistency with the Code, but no more. 

Report of the Chemical Examiner in respect of blood 
collected in the course of investigation of an offence 
under the Bombay Prohibition Act, otherwise than in 
the manner set out in S. 129-A cannot be used as 
evidence in the case. To that^extent S. 510 of the 
Code fc superseded by S. 129-B. But the report of the 
Chemical Examiner relating to the examination of- 
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blood or an accused person collected at a time when 
no investigation was pending or at the instance not 
of a Police Otficer or a Prohibition Officer remains 
admissible under S. 510 of the Code. 

Per Das Gupta J.— On a consideration of S. 06 (2) 
together with S. 129- A, it is clear that where the pro¬ 
cedure laid down in S. 129-A was not followed for 
testing of the blood, the prosecution cannot get the 
benefit of S. 60(2) of the Prohibition Act. Ukha Kolhe 
v. The State of Maharashtra. 1963 (2i Cri L J 418 : 
(1963) 2 S C W R 40 : 65 Bom L R 793: (1964) 1 
S C A 76 : 1964 Mah L J 246 : (1964) 1 S C R 926 i 
AlH 1963 S C 1531 (1541,1546,1547) (Pt B) (Prs 19, 
20, 40, 44, 45): 

-Ss. 66 (1) (b) and 66-A — Accused wrongly 

convicted of offence under S. 60 (1) (b) for possession 
of opium though opium was excluded from the term 
“intoxicant" as occurring in the section by Amend¬ 
ment Act, 22 of I960— Conviction not maintaiuaole in 
view of amendment by Act 22 of 1900 — Request by 
State for retrial under S 00-A (which was the proper 
section) not granted (Parliament has pissed the 
Indian Opium Laws (Amendment) Act, 1957 raising 
the punishment for opium offences to three years 
with or without fine). 1964 Mah L J (Notes) 91). 

-S. 66 (1) (b) — Raid and seizure uoder Bombay 

Prohibition Act in State oi Bombay before bifurcation 
—Report of Chemical Examiner of Bombay State— 
Subsequent bifurcation of Bombay State—Offence 
registered in State of Gujarat—Accused charged in 
State of Gujarat—Report of Chemical Examiner is 
admissible even though at the time-he was attached 
to State ot Maharashtra-Case in S. 92 (3) of Bombay 
Reorganisation Act includes proceedings started by 
raid — Prosecution held commenced when raid took 
place. See Criminal P. C. (1898), S. 510 (1). 1963 (1) 
Cri L J 533 (Cuj). 

-Ss. 66 (1) (b) & S5 (() (i) and (iii)— Offences under 

-Distinction—Person found drunk in a public place — 
Conviction under S 66 (l) (b) by drawing a presum¬ 
ption under $. 1L4 Evidence Act—Permissibility. 

There is a distinction between offences under Ss. S5 
(1) (i) or (iii) and S. 60 1) (b) of the Bombay Prohibi- 
tion Act for there is a distinction between the act 
of consuming and the fact of the man having been 
found drunk and while under S 06 (1) (b), the act of 
consuming has been made an offence under S. 8o (1) 
the fact of a man having been found drunk and 
incapable of taking care of himself in any street, 
thoroughfare or public place, has been made a 
distinct offence. Consequently where a man has been 
found to he drunk iu a public place in such a condi¬ 
tion that he is unable to take care of himself, he 
cinnot be convicted under S. 00 *1) (b)iby drawing a 
presumption under S. 114 of the Evidence Act 
namely that he must have consumed liquor at the 
very place where he was found by the police, regard 
being had to the common course of natural events. 
This is not permissible because not onlv the Prohibi¬ 
tion Act does not provide for any such presumption 
but it does not throw the burden-.upon the accused to 
prove that he drunk liquor at a place other than the 
place where he was found intoxicated. -Besides, there 
is nothing like the common course of natural events 
as contemplated by section 114 of the Evidence Act 
for a person found intoxicated at one particular place 
to have of necessty consumed liquor at the very same 
place. (1962) 3 Guj L R 409. 

-S. 66 (b) — Person drinking eau-de-cologne com¬ 
mits offence. 1953 Cri L J 1521 1 AIR 1953 Sau 161 
4102) (Pt B) (Pr 0) (DB). 

—Ss. 66 (b), 84 —Alteration of conviction —Crimi¬ 
nal P. C. (1898), S. 423. 


The offence under S. 00 (b) is more grave than 
under S. 84 and before altering the conviction from 
one under S. 84 to one uuder S. 00 (b) opportunity 
ought to be given to the accused to meet the charge 
for it may bo that he may have a valid delence to 
that charge. ('51) 4 Sau L R 67 (68) (DB). 

2. Prohibited liquor. 

-S. 66 (b)—Onus—Prosecution need not prove 

that liquor taken was prohibited liquor-It is for 
accused to show that it was medicated liquor. 

All that the prosecution has to prove for bringing 
home a charge under S. 00 (b) to an accused person 
is that he has drunk liquor in contravention of a 
permit, pass, license or authorisation. Once that 
burden is discharged by the prosecution, i. e., once it 
is proved by the prosecution that a person has drunk 
or consumed liquor without a .permit, it is for that 
person to show that the liquor drunk by him was not 
prohibited liquor, but was alcohol or liquor which he 
is permitted bv law to take. e. g, medicated alcohol. 
The prosecution is not to discharge the burden of the 
accused, and if iu answer to a charge of drinking 
liquor without a permit the accused suggests that the 
liquor was drunk by him was not liquor in a prohibi- 
ted form or was alcohol in a medicated form, he must 
show it. The prosecution cannot possibly prove that 
no form of medicated alcohol was taken by ’he 
accused. 54 Bom L R 325 : (1951) 21 BamCrC 329: 
ILR (1952) Bom 979 : AIR 1952 Bom 327 (325, 329) 
(Pt B) (Prs 6,o8) (DB). 

[Overruled in AIR 1955 S C 123]. 

-Ss. 65 (b) and 2 (24) (as applied to Saurashtra) 

—Liquid seized according to report of chemical 
analyser shown to be wine coming within fust part ot 
•liquor 1 as defined in S. 2 (24) - Held, that the fact 
that liquid was prohibited liquor was conclusively 
established. See Prohibition — Bombay Prohibition 
Act (25 of 1949), S. 2 (24). AIR 1956 Sau 25. 

-3. 66 (b)-Country liquor — Proof of. 

Unless it is proved that the prt found in possession 
of the accused contained country liquor the convic¬ 
tion ciuQOt he sustained. Where the question or the 
liquid in dispute being liquor or otherwise is vital to 
the prosecution, it is the duty of the Medical Officer 
to examine the liquid by applying the necessary tests 
and to give a definite opinion one wav or the other, 
instead of giving inconclusive aud indefinite opinion. 
Evidence that tho liquor was red coloured and that it 
emitted a smell like that of liquor is inconclusive and 
it cannot bo taken to mean that the li 
definitely country liquor. ( 51) 4 Sau L R 19J (2U0) 

^ ^ 3. Possession of article. 

9 _Ss. GO (b) and 81 —Possession of article - Evi- 

dence Act (1872). S. 3. 

Where all that was suggested by the defence was 
that the articles found in tho godowns were planted 
there by the Police but it was not said that the godown 
was accessible to all and the police m.gbt have kept 
the spirit there and the suggestion could not bear 
examination in view ol the evidence, the Magistrate 
was justified in those circumdances in drawing the 
inference that these articles were in possession of the 
accused who was in possession of the godown and 
the Supreme Court would not disturb the decision. 
Vijendralit Avodhya Prasad Gnel v State> ot Bombay. 
1353 S C I 328 : 1353 Mad W N 552 : 1953 Cri L I 
1037 : 195:3 All VV R-.(Suo) 70 : 1953 S C A 39o i AIR 
1953 S C 247 (248) (P C) (Pr 4). 

a _Ss. 66(b) 2 (22)— Pos'ession of prohibited article 

—Where the rectified spirit found in possession 
of the accused was 94 A/V of ethyl alcohol 
it fell within the definition of intoxicant as given in 
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S. 2 (22), possession of which, without permit, is 
prohibited by S. 60 (b). See Prohibition—Bombay 
Prohibition Act (2-5 of 1949), S. 2 (22). 1952 Cri L J 
1097 i AIR 1953 S C 247. 

-Ss. 60 (b) and 103 — Presumption under—Extent 

of-No presumption about possession. 

The presumption contained in S. 103 of the Act 
comes into operation only af'er a person is found to 
be in possession of an intoxicant of which he is unable 
to account satisfactorily. Such presumption cannot be 
used to infer the fact of possession. See Prohibition— 
Bombay Prohibition Act (25 of 1949), S. 103. (I960) 
62 Bom L R 717# 

-S. 66 <b) -Erandy aud whisky found in room 

which was locked.— Accused’s possession of key of 
room is prima facie evidence of his possession of 
room. 1956 Cri LJ 495: AIR 1956 Bom 225(226) 
<Pr 2). 

—S. 06 (b)—Sentence— Conviction for second time. 

Possession of 24 drams of liquor does not show that 
the accused was keeping in hio possession some liquor 
for his own purpose to drink. It shows trafficking in 
liquor. It is not, therefore, a case in which there are 
any good reasons why the minimum sentence should 
not be imoosed, (Sentence enhanced). 1956 Cri L J 
489 (l) : AIR 1956 Bom 202 (203) (Prs 5, 6). 

-Ss. 60 (1) (b)—Accused convicted for possessing 

liquor bottles—One of the bottles found with accused 
sent to Chemical Analyser for analysing of its con- 
tents — Report of Chemical Analyser received—No 
evidence taken to show that the report related to the 
bottle sent—Conviction held illegal. (1963) 4 Guj LR 
1031: ILR (1963) Guj 1020. 

-S. 66 (b)—Possession must be conscious. 

The mere fact that some liquid which came in 
possession of the accused in the natural coursa of 
events, underwent fermentation, he cannot be fixed 
with the knowledge that he had an intoxicant in -his 
possession. (1956) 9 Sau L R 320. 

-S. 66 (b) — Possession of senior member of family 

—He can be convicted only when prosecution proves 
by evidence that articles were in his possession — 
{Evidence Act (1872), S. 114). AIR 1955 NUC (Sau) 
981 (DB). 


-S. 66 (b) — Possession — Necessity of proof — 

Section 103 does not dispense with the proof of 
possession the burden of which lies on the prose¬ 
cution—"Possession” in S. 103 is used in the same 
sense as "possession” in the offence under S. 00(b) 
i. e. being conscious and intelligent. So when the 
accused is charged with the offence of possession of 
the article Itself i( the prosecution has proved the 
possession, the offence itself is proved and no ques¬ 
tion of any presumption under S. 103 can arise. A IR 
1955 NUC (Sau) 961 (DB). 

“—$. 66 (b) — Possession, test of indicated — (Evi¬ 
dence Act (1872), Ss. 101 to 103). 

In a case under S. 60 (b) it is necessary for the 
prosecution to show that not only the articles were 
found in -the house of which two accused were in 
joint occupation but that they were aware of the 
existence of these articles and had the necessary 
animus or will to possess them. The prosecution has 
kik to ;pr0v 1 e -that the bottles were brought by 
both the respondents or that they were brougnt by 
one of them with the active consent and concur¬ 
rence of the other. The question Is one of fact de* 

SbI'KIiIdT' 100 ” ° f •"* 1955 

-S. 66 (b) - Possession - Meaning-Hired coolie 

carrying tin containing contraband article to station 
—Uitence. 

Possession made punishable under S. 68 (b) must 


be conscious and intelligent possession. It implies 
knowledge and there can be no possession when 
there is no knowledge on the part of the accused 
that he was carrying a contraband article. 5 Sau LR 
78 : 1952 Cri L J 1757 : AIR 1953 Sau 6 (7) (Pr 2) 
(DB). 

4. ‘‘Mere drinking liquor”—“Consume . 

-S. 66 (b)— Mere drinking ol liquor is offence. 

The consumption of liquor is made punishable 
under S. 60 (a) and the widest and best kaown form 
of CDnsurning liquor is» to drink liquor. The ’‘mere 
drinking of liquor” is also an offence under the Act. 
There is nothing in the language of S. 60 (b, or 
in the language of any other section in the Act to 
suggest that the term “consume” is used in the Act 
in the sense of use for commercial purposes or use 
on a large scale, and under S. 66 (b) an individual 
who consumes liquor on any scale whatsoever, small 
or large, without a permit, license, pass, etc., is liable 
to be punished. (195 L) 21 Bom Cri C 329: ILK 
(1952) Bom 979 : 54 Bom L R 325 : AIR 1952 Bom 
327 (32$; (Pt A) (Pr4)(DB). 

[Overruled on another point in AIR 1955 S C 123.] 
-S. 66 (1) (b)-‘Consume’—Meaning. 

In the absence of definition of the word ‘consume' 
in the Bombay Prohibition Act, the word must be 
attributed its literal meaning which is to drink or to 
otherwise use prohibited liquor. (1923) 2 K B 309, 
Rel. on. 1963 (2) Cri L J 273: (1962) 3 Guj L R 4U9 : 
AIR 1963 Guj 234 (235. 236) (Pt G) (Pr 7) (DB). 

5. Evidence. 


•-S. 66 (1) (b) and (2) (as amended by Bombay 

Act 12 ol 1959)—Offence under S. 66 v l> (b)—Proof 
by prosecution about requisite alcohol concentration 
in blood of accused—Onus of proving that consump¬ 
tion of .liquor was not in contravention of Act lies 
on accused — Discharge of onus — Statement of ac¬ 
cused under S. 342, Criminal P. C. if sufficient. 


In a prosecution under S. 00 (1) (b), Bombay Pro¬ 
hibition Act, it was proved that the accused's breath 
was smelling of liquor at the time of his arrest and 
that on examination of his blood it was found to 
contain 0.148 percent ethyl alcohol. The accused 
in his examination under S. 342, Criminal P. C„ give 
an explanation that he had not consumed prohibited 
alcohol but had taken 0 ounces of tincture of neem 
as he was used to it. The doctor who examined the 
accused also deposed that the consumption of 0 
ounces of that substance would produce that amount 
of concentration of blood. The Courts below accepted 
the explanation of the accused aud acquitted him 
holding that no offence was committed by him. 

Held, that the explanation given by the accused 
in his statement under S. 342, Criminal P. C. of the 
cause of his smelling liquor and of the blood con¬ 
centration was sufficient to discharge the onus placed 
on him under S. 66(2) ot the Act. The object of 
examination under S. 342, Criminal P. C., is to give 
the accused an opportunity to explain the case made 
against him. 1900 S C J 100 : 1903 Mad L J (Cr) 91 : 
AIR 1900 SC7, Disting, State of Maharashtra v 
Laxman Jairam, 1982 Nag L I 747 i 1962 (2) Cri L I 
284 i 1962 S C D 554 : (1963, I Andh L T 7 : (1963) 

2 S Cl 346 , 1963 Mad L J (Cri) 456 7 (1982) Sudd 

3 S C R 230: AIR 1902 S C 1204 (1205) (Pr 4). PP 

f *“7“ Ss i, 66 ( b ) W (a) - Scope of — Bottles of 
foreign liquor found in luggage — LusriZaffQ in at 
c usive control of servant - ffo 8 proof oTKwIedg*; 
of their existence on the part of owner-Convlction on 
evidence—Owner held not guilty. Sea 
S io7n B ^ T ay , L rohibi,ioa Act (25 of 1949), 

S ‘ 65 C. fifi SPiintt 1 * k 672 * AIR 1980 S C 483 - 

6 / a >'I29-B-Court cannot refuse to consider 
evidence furnished by certificate of Chemical Ana* 
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lyser merely because it docs not contain data or 
reasons for conclusion. 

The G^urt cannot refuse to consider the evidence 
furnished by a certificate issued by a Chemical Ana¬ 
lyser merely because it does not mention the data, on 
basis of which Chemical Analyser arrived at the 
percentage of alcohol mentioned in the certificate, 
or because he has not given the reasons for his con¬ 
clusion. Without examining the Chemical Analyser 
the Court will not be justified in holding that the 
charge against the accused has not been proved 
merely because the certificate issued by the Chemical 
Analyser only mentions the percentage of the alcohol 
found in the blood of the accused and does not give 
any other particulars. AIR 1961 Guj 120, Dissented 
from. 64 Bom L R 451 : 1962 Nag L J 504 : ILK 
(1962) Bom 493 : 1963 (1) Cr L J 567: AIR 1963 Bom 
68 (69) (Pr 3) (DB). 

-S. 66 (i) (b) — Hydrometer test cannot conclu¬ 
sively establish illicitly distilled liquor — Conviction 
on evidence of smelling alone not justified. See Pro¬ 
hibition—Bombay Prohibition Act (1949). S. 2 (24). 
1962 Nag L J (Notes) 26. 

-Ss. 66 (1) (b) — Bombay Prohibition (Medical 

Examination and Blood Test) Rules, R. 4 (2)—Blood 
test—Proof—Legal evidence. 

There must be legal evidence to connect the report 
of the Chemical Analyser tendered in his case with 
the blood taken out of the bxy of the accused on 
that day. From the report cf the Chemical Analyser 
it appeared that the .phial containing the blood was 
sent by Police constable No. 494. The doctor who 
took the blood out of the body of the accused did 
not say that he had handed over the phial to the 
Police constable. Police constable No. 494 was not 
examined. Held, that there was no clear proof that 
the report received in Court was the report on analy¬ 
sis of the blood taken out by the doctor on the parti¬ 
cular day from the body of the accused. 1961 NaS 
L J (Notes) 47 (Bom). 

- S. 66 (1) (b)—Blood test-Proof. 

it is necessary for the prosecution to establish that 
the repost which is received in Court is the report on 
analysing the blood taken out from the body of the 
accused on the day of the alleged offence. The 
evidence ol the Doctor was that he took out blood 
from the body of the accused, collected it in a bottle, 
sealed the bottle and handed it over to the Police. 
There was no evidence that the Police after getting 
the bottle ser t it to the chemical analyser. 

Held, that it was not possible to sustain conviction 
of the accused under S. 66(l)(b) of the Bombay 
Prohibition Act on the above evidence. 1961 Nag L J 
(Notes) 44 (Bom). 

6 . Report of Chemical Examiner. 

-S. 60 (1) (b) — Accused has right to summon 

chemical analyser if prosecution relies on his report 
—Opoortunity to summon him should not be denied. 
See Prohibition — Bombay Prohibition Act (1949), 
S. 129B. (1965) Mah L J (Notes) 11 (Bom). 

- S . 66(1)—Criminal P.C.,S. 510-Evidentiary value 

—Failure of accused to examine chemical examiner— 
Effect—Evidentiary value of report of Chemical exa¬ 
miner is not lost because he is not cross-examined — 
Position before and after amendment by Act Zoot iJcO 
— Case under Bombay Prohibition Act — Report of 
Chemical Examiner as to alcoholic content of blood 
giving only opinion that it was not less than 0.05 
per cent, without factual data and reasons for opinion 
—Though opinion is admissible in evidence, it has no 
evidentiary value - Failure of the accused to exa- 
mine Chemical Examiner under sub-s.(2)of S. 510 of 
Cr. P C. does not make any difference — Evidence 
Act (1872)? S. 45. See Crimina' P. C. (1898), S. 510. 
1961 (2) Cr L J 78 ? AIR 1961 G •; 120. 


7. Burden of proof. 

®-Ss. 66 (2), 66 (1) (b), 24-A, 6-A, 85 (2) (as 

amended by Bombay Act 12 of 1959) — Trial for 
offence under S. 66(l)(b)—Burden of proof—Burden 
when shifts to the accused - Effect of Ss. 6-A and 
85 (2)—Quaere. 

In a trial for an offence under S. 06 (1) (b), when 
the prosecution proves that the accused person con¬ 
sumed liquor and that the concentration of alcohol 
in his blood was more than 0.05 per cent weight in 
volume the onus of proving that the liquor consumed 
was a medicinal preparation containing alcohol, the 
consumption of which did not contravene the Act or 
the rules made thereunder, shifts to the accused 
under S. 06(2). He can discharge this onus by pro¬ 
ving, inter alia, thafthe medicinal preparation con¬ 
taining alcohol which he had taken was unfit for use 
as an intoxicating liquor; if so much is established* 
the accused would not be committing any offence 
under the Act, since under S. 24-A, the Act itself 
does Dot apply to such medicinal preparations. A I R 
1962 SC 579, Disting.;ILR (1964) Bom. 357, Affirmed. 

Quaere : Whether even if the burden of proof in 
the circumstances under S. 06 (2) shifted to the ac¬ 
cused, that burden is discharged by reason of S. 8 A 
of the Act? 

Quaere : Whether S. 85 of the Act lays down two 
conditions, namely, that the accused should have 
been drunk and incapable of taking care of himself 
and also that he should have taken the drink not lor 
a medicinal purpose, but lor the purpose ol being 
intoxicated : Viiay Singh v. State of Maharashtra, 
(1905) 2 S C VV R 53S i 1966 Cri L j 168 :11965) 3 
S C R 358 : A I R 1966 S C 145 (140, 147, 148) 
(Prs.7, 10). 

d -Ss 66, 11, 65—Offence of importing and posses- 

ing Avurvedic medicinal preparation 'Mrugmadasava 
containing more than prescribed quantity of alcohol 
—Fact that the preparation was imported uDder a 
permit issued by Government ol Bhopal on pa> D >ent 
of excise duty cannot protect accused from liability 
to prosecution for infringement of provisions of Act 
within Bombay State — Accused pleading that im¬ 
portation of article was lawful in view of licence 
issued under S. 11 - Burden lies on accused to prove 
his allegation by production of license - I license is 
not produced such defence is not available. See 
Prohibition — Bombay Prohibition Act .(25 ol 1949), 
S. 11. 1962 (1) Cri L J 512 i AIR 1962 S C o79. 

S —Ss 66, 65, 12, 13 & 24 A-Offences under Ss 65 
and 66-Prosecution under-Burden of proot - »»» 
has to prove that prohibitions contained in Ss. 1- ancl 
13 were infringed by accused and that medicinal 
preparation seized from Reused is not unfit for use 
as intoxicating liquor - Scope of S. 24A indicated. 
See Prohibition - Bombay Prohibition Act (-5 of 
1949), S. 65. 1962 (1) Cri L J 512 : AIR 190- S C 
579 

a-S. 66 (b) —(Effect of Balsara’s case, 1951 S C R 

682, declaring S. 13(b) invalid so far as it affected 
consumption of liquid medicinal or toilet P re P aratl0n 
containing alcohol-Accused charged under S. 66 (b> 

_Burden of proof-Balsara’s case does not engratt 

proviso to S. 13 (b) and thus cast onus on the accused. 
See Prohibition - Bombay Prohibition Act (-=> 
1949), S. 13 (b). 1955 Cri L J 215: AIR l9o5 S C 123. 

- Ss. 66 (1) (b) and 129-A (a, amended in 1959). 

The certificates under S. 129-A of the Bombay Pro- 
hibitiou Act are endowed with great evidentiary 
value by virtue of S. 60 (2) and entail the most serious 
consequences upon the persons against whom they 
are used. If the artificial rule against burden of proot 
contrary to known principles of cri unal jurisprua- 
ence is to be relied upon on behalf of ne prosecution 
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the certificates which give rise to such rule must be 
prepared with great care. 1962 Nag L J (Notes) 8. 

_S. 66 (b) (as applied to Saurashtra) — Burden of 

Pr Where the prosecution case is that the accused was 
in possessio 9 of prohibited liquor, the burden of proof 
lies on the prosecution to Drove that the bottle* seized 
contained prohibited liouor. AIR 1955 S C 12-3, Foil. 
1950 CriLJ 775 : AIR 1956 Sau 25 (26) (Pt A) 
(Pr 3). 

_S. 66 (b) —Person found drunk-Burden of proof 

-Evidence Act (1872), Ss. 101 to 103 and 106. 

Positive facts must always be proved by the pro¬ 
secution. But the same rule cannot apply to negative 
facts as regards, which the rule about the burden 
of proof would be governed by Sec. 100, Evidence 
Act. The case of unauthorised possession of liquor 
presents points of distinction from the case of un¬ 
authorised drinking of liquor and the considerations 
which determine the burden of proof in the case of 
unauthorised possession of liquor do not apply to the 
case of unauthorised drinking. Consequently while 
the person in possession of liquor need not prove that 
it is an exempted liquor, a person who is proved to 
have drunk liquor can only escape conviction if he 
can show that the liquor consumed by him was 
exempted liquor. . 

Cri. A. 1064 of 1951 decided by Bombay High 
Court, Rel. on; Cri. A. 105 of 1950 and Cri. R 45 of 
of 1951, Disting. 1953 Cri L J 105 : AIR 1953 Sau 
14 (15) (Pr 3) (DB). 

8. Jurisdiction of Magistrate. 

-S. 6G (l) (b) — Offence under — Jurisdiction of 

Magistrate — Proof as to place where offeuce com¬ 
mitted-Onus. 

The offence under S. 00 (1) (b) of the Bombay Pro¬ 
hibition Act is complete when a person ‘consumes’ 
prohibited intoxicant and the burden to establish that 
thi offence took place within the jurisdiction of the 
Magistrate who tried the accused, is upon the prose¬ 
cution. 

From the fact that an accused has been found in¬ 
toxicated at a particular place it cannot be presumed 
that he must have consumed the liquor at the very 
place. There is nothing like the common course of 
natural events as contemplated by S. 114 of the Evi¬ 
dence Act for a person found intoxicated at one 
particular place to have of necessity consumed liquor 
at the very same place. Nor can such onus be shitted 
to the accused on the ground that it being within the 
special knowledge of the accused as to where he 
consumed liquor, under S. 100 of the Evidence Act it 
would be for him to establish that he had consumed 
liquor at a place where it was not an offence to 
consume. In the absence of such proof by the prose¬ 
cution as to the place where the accused ‘consumed* 
liquor the accused cannot be tried and convicted 
under S. 00 (1) (b) by having resort to Ss. 179,180 
and 102 of the Criminal P. C, (1903) 2 Cri L J 273 : 
(1902) 3 Gui L R 409 : AIR 1903 Guj 234 (230, 239) 
(Pt A) (Prs 7, 8, 13, 14) (DB). 


S. 00 (1) (b)—Applicability—It is the relation o 
one Aet with the other that brings S. 180, Crimina 
r. Kj into operation and gives the jurisdiction to th< 
U>urts in both the local areas where the offence ha 
AIR Wfll Mad 128, Expl., A I R 1959 Ke 

A Magistrate In whose Jurisdiction an offence unde 
d. oo(l) of the Act has been committed, does no 
toec°me empowered to try the offence under S. 00 (1 
(b) of the Act also by reference (o S. 180, Crimina 
r. Ui Wnen it is not proved that the latter offenc 
was also committed in thi Magistrate’s jurisdictloc 
See Criminal P C ( 18 3S), Ss. i8° and 182. 1963 (2 
Cri L J 273 : AIR 1903 Gui 234 (DB). 1 


-S. 66 (b)—Proof of accused drinking liquor with- 

in Court’s territorial jurisdiction is necessary. AIM 
1954 Sau 17 (1") (Prs 2, 3) (DB). 

—S. 66 (b) —Offence under — Duty of prosecution 
to prove consumption of liquor within limils of 
magistrate’s jurisdiction — Failure to prove — Pre¬ 
sumption under S. 114, Evidence Act, if can be 
drawn—Evidence Act (1872), S. 114. ..... 

In order that a Magistrate may have jurisdiction to 
convict a person for the offence of drinking an in¬ 
toxicant without a permit, it is necessary lor the pro¬ 
secution to prove that the intoxicant was consumed 
within the limits of his jurisdiction. 

Where the accused is merely found drunk within 
the local limits of the jurisdiction of a Magistrate it 
would be for the prosecution to prove the place 
where the liquor was consumed in order to give me 
Magistrate jurisdiction to try the case. If the pio>e- 
cution fails to prove this, the Court is not justified in 
drawing a presumption under 5 114, Evidence Act 
that the accused must be considered to have taken 
liquor at the place where he is found, especially 
when there is a possibility of the accused reaching 
that place within a short period of time. 4 Sau L R 
264 : 1952 Cri L J 737 i AIR 1952 Sau 35 (36) (Pt A) 
(Pr 3) (DB). 

9. Punishment. 

-Ss. 66 (b) and 65 (b) (f) - CrimiDalP. C.. S. 35 

— Accused tried at one trial for offences under — 
Conviction — Separate sentences for each offence if 
can be passed—Penal Code (I860), S. 71—Although 
separate sentences can legally be passed at the same 
trial on a person charged with offences punishable 
under S. 05 (b), S. 65 (f) and S. 60(b) of the Act, 
subject to the limit as regards aggregate punishment 
imposed by S 71, Penal Code, ordinarily one sentence 
alone should be passed for the offence of manufactur¬ 
ing liquor under S. 65 (b) and no separate sentences 
should be passed for offences of possessing materials 
or apparatus for manufacturing liquor and for pos¬ 
sessing liquor punishable under S. 65 (f) and S. 66 (b) 
of the Act. Of course if the accused is shown to be 
in possession of liquor not distilled by him, the act of 

E ossessing such liquor cannot be said to be covered 
y his act of manufacturing liquor and it would not 
only be legal but also proper to pass separate sen¬ 
tences in such cases. See Criminal P. C. (189S), S. 35. 
A 1 R 1951 Bom 244 (DB). 

10. Interference. 

— S. 60 (1) (b)— Appeal against acquittal—Finding 
of fact based on erroneous rejection of evidence — 
High Court can interfere. See Criminal P. C. (1898), 
S. 418. 1963 (2) Cri L J 273 1 AIR 1963 Guj 234 (DB). 

SECTION 67 

— S. 67 — Prosecution under — Presumption under 
S. 103 (1)—If available—Where there is a special pro¬ 
vision made by the legislature in the matter of a 
presumption to be drawn in particular prosecutions, 
the drawing of presumption in those prosecutions 
shall be regulated by the special provisions and not 
by the general provisions. 

The provisions of sub-s. (1) of S. 103 are general 
and they relate to the presumption to be drawn “in 
prosecution under any of the provisions'* of the Act. 
It is true that this expression would ptima facie 
include the provisions of S. 67 or S. 67-1 A; but there 
the legislature has specially enacted sub-s. (2) dealing 
expressly with prosecutions under S. 07 or S. 67.1 a 
and hence the provisions of S. 103 (2) would apply 
to the prosecutions under S. 67 or S. 67-1A. 

It is clear from the language of sub-s. (li of S. 103 
that the presumption contemplated bv the legislature 
in enacting sub-s. (1) relates to an offence In respect 
of manufacture of an intoxicant and not in respect of 
an offence arising out of a contravention of S. 21 of 
the Act. See Prohibition - Bombay Prohibition Act 
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1958 Bom 311 (DB). 


-Ss. 67, 103 (2), 21 (b) -Oifence under S. 21 (b) — 

Presumption under S. 103 (2) not available — Duty of 
rosecution — Where the charge is that the accused 
as in his possession any denatured spirit in contra¬ 
vention of cl. (b) of S. 21 and therefore he has com¬ 
mitted an offence under S. 67, the prosecution must 
prove that charge independently of the presumption 
under S. 103, sub s. (2). See Prohibition — Bombay 
Prohibition Act (25 of 1949), S. 103 (2). 1958 Cri L J 
1009 : A I R 1958 Bom 311 (DB). 

SECTION SI 

o —Ss 81 and 66 (b) — Possession of articles — 
Evidence Act (1872), S. 3 — Where all that was sug. 
gested by the defence was that the articles found in 
godowDs were planted there by the police but it was 
not said that the godown was accessible to all and 
that the police might have kept the spirit there and 
the suggestion could not bear examination in view of 
the evidence, the Magistrate was justified in those 
circumstances in drawing the inference that these 
articles were in possession of the accused who was iu 
possession of the godown and the Supreme Court 
would not disturb the decision. See Prohibition — 
Bombay Prohibition Act (25 of 1949), S. 08 ib). 1953 
Cri L J 1097 s A I R 1953 S C 247. 

SECTION 83 


-S. 85 (1) (3) — “Found drunk" — Admission of 

Consumption of liquor — Proof of intoxication — If 
necessary—(Criminal P. C. (1898), S. 255). 

The accused came from Baiaghat district which is 
not a prohibition district and got down from the 
bus at Tumsar. He was examined and the doctor 
opined that he had consumed liquor. lie was pro¬ 
secuted under Ss. 13 (b) and 85 (1) (3) of the Act. In 
his examination the accused said f T admit the 
oifence. I was not creating trouble in the Ganj. I 
do not have any permit.** The Magistrate purported 
to convict the accused on plea of guilty. 

Held, that the accused intended to say that he was 
not intoxicated; that it was not enough to prove that 
accused had consumed liquor; that there should 
have been proof that he was intoxicated and that he 
could not be convicted under S. 85 (1) (3) (b*. 1961 
Nag L J (Notes) 13 (Bom). 

-S. 85 (1) -Ingredieuts of offence. 

The accused was found in a state of intoxication 
and his mouth was smelling of liquor; his eyes were 
red and pupils were dilated and his gait was stagger¬ 
ing. None of the witnesses stated that the accused 
was abusive or that he behaved in a disorderly 
manner or that he was incapable of taking care of 
himself. 

Held, that he could not be ^convicted under S. 85 
(l), Bombay Prohibition Act. 57 Bom L R 541, Foil. 
1961 Nag L J (Notes) 7 (Bom). 


•-S. 83—Conspiracy—Inference of. 

Section 83 of the Bombay Prohibition Act provides 
punishment for conspiracy to commit or cause to 
commit an offence under the Act. But an inference 
of conspiracy cannot be made from the facts that five 
accused were found in a motor car which contained 
in its luggage compartment a number of foreign 
liquor bottles and some of the accused were blood 
relations. Bhagwanbhai Dulabhai Jadhav v. State of 
Maharashtra, 64 Bom L R 784 i 1963 S C D 17: 1963 
Mad L J 134 : (1963) 3 S C R 386 i (1963) 2 S C J 
263 : 1964 Mad L J (Cri) 473 : 1963 (2) Cri : L J 694 
(SC). 

SECTION 84 

-S. 84—Alteration of conviction — Criminal P. C 

(1898), S. 423 — The offence under S. 00 (b) is more 
grave than under S. 84 and before altering the con¬ 
viction from one uuder S. 84 to one under S. 00 (b) 
opportunity ought to be given to the accused to meet 
the charge for it may be that he may have a valid 
defence to that charge. See Prohibition — Bombay 
Prohibition Act (1949), S. 00(b). (’51) 4 Sau L R 67 
(DB). 


SECTION 85 


9 —Ss. 85 (2), 60 (2), 66 (l) (b). 24-A, 6-A (as 
amended by Bombay Act, 12 of 1959) — Trial for 
oifence under S. 06 (1) (b) — Burden of proof — 
Burden wben shifts to the accused-Effect of Ss. 6-A 
aod 85 (2)—Quaere. 

Quaere— Whether even if the burden of proof in the 
circumstances under S. 00 (2) shifted to the accused, 
that burden is discharged by reason of S. 0-A of the 
Act 


Quaere -Whether S. 85 of the Act lays down two 
conditions, namely, that the accused should have 
been drunk and incapable of taking care of himselt 
and also that he should have taken the drink not 
tor a medicinal purpose, but for the purpose of being 
intorcated. See Prohibition — Bombay Prohibition 
Act (25 of 1949; (as amended by Bombay Act 12 of 
1959), S. 60(2). (1965) 2 SCWR 53S » (1965)3 
S C K 35S : AIR 1966 S C 145. 


-S. 85 (1) — Accused found in drunken condition 

in a car going along a public road - Charge of being 
found in a drunken condition on a public thorough¬ 
fare or road—Essentials of the offence explained. 

The fact that a man was going in a vehicle, on a 
public road in a drunken condition would not 
exempt him from the mischief of S. 85(1) of the 
Prohibition Act. 

The test in such a case is, not whether the vehicle 
was open or closed or the vehicle was accessible to 
public or the man was visible inside the vehicle, but 
whether the person who was drunk was travelling 
in a vehicle which was going along a public road, 
and as in such a case the only impediment between 
the person so travelling in the vehicle and the public 
road, would be the vehicle itself, while considering 
the question whether such person could be said to 
be on the public road, the medium which intervenes 
should be ignored. 

For a charge under the section in such a case the 
prosecution need not show the incriminating condi¬ 
tion of the accused at the time he was first seen in 
the car; it would be enough for a conviction under 
the section if the medical evidence reveals that the 
accused was intoxicated and overwhelmed by alcohol 
and that he exhibited a number of symptoms which 
clearly pointed to his having been in an intoxicated 
condition andincapable of takingcareof himself even 
though he was sitting in his own sedan _car. Cr 
R a No. 670 of 1955 decided on 10-8-1955 (Bom), 
Foil. (I960) 62 Bom L R 853 i I960 Nag L J 728 : 
ILR ( 1960) Bom 951. 

-S. 85(1), Cls. (1) aod (2) — Offence under¬ 
proof of drinking of prohibited liquor not necessary 
—Separate sentences. 

The question whether an accused person has taken 
prohibited liquor or permitted liquor is irrelevant for 
an offence under S. 85(1) or 8.85(1) (2). If it is 
shown that an accused person was drunk and incap¬ 
able of taking care of himself and also that he be¬ 
haved in a disorderly manner under the influence ot 
drink, then the requirements of S. 85 are satisfied- 
I L R (1955) Bom 924, Foil. 
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Where the Magistrate finds that the accused was 
found drunk and *as incapable of taking care of 
himself and also that he behaved in a disorderly 
manner under the influence of drink, his acquitting 
I he accused on the ground that it was not shown by 
the prosecution that the accused had taken prohibit¬ 
ed liquor is erroneous and must be set aside. 

Further, it is not necessary to impose two separate 
sentences in respect of both these offences. Since the 
two offences arise out of the same incident it would 
be proper to impose only one sentence. 1950 Cri 
L J 584 : A I R 1956 Bom 279 (279, 280) (Prs 2, 4) 
(DB). 


-S. 85 (1)—Drinking permitted liquor. 

A person would commit an offence under S. «5 (1\ 
Bombay Prohibition Act, even if he drinks permitted 
liqurr. if he is found in a public place drunk and in¬ 
capable of taking care of himself and the word 
‘drunk’ means ‘overcome bv alcoholic liquor or in¬ 
toxicated’. ILR '1955) Bom '924, Foil. 1950 Cri L J 
505 (1): AIR 195G Bom 270 (270) (Pr 2) (DB). 


—Ss. S5 (1), Cls (l)and(U 2 (12) — 'Drunk’- 
Meaning of—Proof of drinking prohibited liquor not 
necessary for conviction. 

The expression ‘drunk* in S. 85 (l) (3) is not 
synonymous with the expression 'to drink’ defined 
In S. 2 (12) of the Act. The expression ‘drunk’ in 
S. 85(1) (3) must be given its plain natural meaning 
which it has in the English language, viz , as over¬ 
come by alcoholic liquor or intoxicated. An offence 
under S. 85 (1) is committed by a person drinking 
permitted liquor, if he is druok and incapable of 
taking care of himself or if he behaves in a dis¬ 
orderly mpnner or if he is intoxicated. ILR (1955) 
Bom 924, Rel. on. 

Where,therefore, the Magistrate 6nds that the con. 
dltion of the accused was such that he was unable to 
take care of himself, his*order acquitttng the accused 
of the offence under S. 85 (1), Cls. (1) and (3) on the 
ground that the prosecution had failed to prove that 
the drunkennes of the accused had arisen as a result 
of his having drunk prohibited liquor cannot be 
sustained. 1950 Cri L J 384 i AIR 1956 Bom 173 
(174) (Prs 2,13) (DB). 


-S. 85(1) (3) — "Drunk” — Meaning of, is not 

synonymous with "to drink” — Definition of requires 
the person to be intoxicated — Burden of proof is on 
prosecution when charge is under S. 00 (b)—If under 
S. 85 no question of discharging any such burden 
arises. AIR 1955 N U C (Bom) 4498 (OB). 


-S. 8> (2) — Criminal P. C. (1898). Ss. 4 (1) (v) 

and (w), 221 (7), 255.A, 262 — Trial for first offence 
under—Procedure. 

Where in a trial for an '-offence under S. 85 (2) of 
the Act, the prosecution do not allege that the ac¬ 
cused has a previous conviction for the same offence 
and the charge does not mention such previous con¬ 
viction as required by S. 221 (7), Cr. P. C. the offence 
committed by the accused will he punishable as a 
first offence with imprisonment for a term extending 
to three months and the case will be tried as a 
summons case. If, on the other hand, the accused 
has beea previously convicted for an offence under 
S. 85(2), he will be punishable with imprisonment 
extending to one year and the case will be a warrant 
case and will have lo be tried as such. See Criminal 
P- C ; S. 4 (1) (v) and (w). 52 Cri L J 693 . 

AIR 1951 Bom 332 (DB). 

-S. 8512) — Procedure for trial of first offence— 

Warrant case or summons case procedure — Mention 
of previous conviction in cbarge-Cr. P. Code. Ss. 221 
(7) and 255-A. 

Where an accused is charged with an offence under 
S. 85 (2) of the Bombay Prohibition Act, as a first 


offence, and no previous conviction is mentioned, 
though a previous conviction can be mentioned in it, 
the proper procedure to be applied in the case is the 
procedure to be applied in summons cases ana not 
that applicable to warrant cases. But if the accused 
has been previously convicted, he will have to be 
charged with the previous cooviction, and the case 
will then have to be tried in accordance with the 
procedure laid down for the trial of warrant case. 

Chainaoi, J.—The effect of Ss. 221 (7), 225.A, Cr. P. 
Code, read together, is that the accused is to be 
charged wi'h the previous convictions at the same 
time when he is charged with the subsequent offence, 
and if he is found guilty of that offence, he will be 
tried on the charge of previous convictions, by reason 
of which he will be liable to enhanced punishment. 
52 Cri L J 693 ; 53 Bom L 8 103 : 21 Bnm Cr Cas 61: 
ILR (1951) Bom 4G7 : AIR 1951 Bom 332 (334) (Pr 7) 
(OB). 

-S. 85(1) — Applicability—A Magistrate in whose 

jurisdiction an offence.under S 85(1; has beeD com. 
mitted. does not become empowered to try the offence 
unier S. 66(1) (b) of the Act also by reference to 
S. 180, Cr. P. C., when it is not proved that the 
latter offence was also committed in the Magistrate’s 
jurisdiction. See Criminal -P. C. (1S98), S. ISO. 1963 
(2) Cri L J 273: AIR I9G3 Guj 234 (DB). 

9 —S. 85 (l) (3)—'‘Is found drunk'—Meaning of — 
The words mean found overcome or intoxicated by 
liquor. 

The expression 'is found drunk’ in S. 85 (l), Cl. (3) 
of the Bombay Prohibition Act (1949), means is found 
overcome or intoxicated by liquor or auy intoxicating, 
drug, 

Reading S. 85 as a whole it seems that the object of 
‘the Legislature in using the words 'is found drunk’ 
was to describe the condition of a person who was 
overcome or intoxicated by liquor or an intoxicating, 
drug. When he is so overcome or intoxicated that he 
is incapable of taking care of himself he would also 
be committing an offence under Cl. (1). When he is so 
overcome or intoxicated as to behave in a disorderly 
manner he would also be committing an offence 
under Cl. (2). Even if he is capable of taking care of 
himself and does not behave in a disorderly manner 
he would be covered by Cl (3) if he is overcome or 
intoxicated by liquor or an intoxicating drug. Cl. (3) 
is wide enough to cover the case of a person who is 
overcome or intoxicated by liquor or an intoxicating 
drug whether he is capable ol taking care of himself 
or not and whether he behaves iu a disorderly manner 
or not. State of Gujarat v. Ukaji Devaji, (19G2) 3 Gui 
L R I i 1962 11) Cri L J 710 : AIR 1962 Guj 84 (66, 
88 ) (Prs 3, 6) (FB). 


——S. 85 (l) (i) and S. 66 (1) (b) — Offence under, 
distinction — Persou found drunk in a public place 
— Conviction under S. 60(1) (b) by drawing a pre¬ 
sumption under S. 114, Evidence Act—Permissibility, 
See Prohibition—Bombay Prohibition Act (25 of 1949), 
S. 00(1). (1962) 3 Guj LR 409. 9 


b, 65 (l) (as applied to Saurashtra) — Act prohi¬ 
bited by Cl. (3) of S. 85 (1) whether an offence — 
Legality of punishment under S. 85 - Legislature 
intended to prohibit act falling within Cl. ( 3 ) — No 
punishment having been prescribed by S. S3‘(I), act 
l? an offence - Act satisfies both conditions of 
S. 90. AIR 1955 N l) C (Sau) 3458. 

—S. 85 (l) and (2)-Oifcnces under - Distinction 
—Sentence. 

The accused under the influence of drink abused 
and assaulted a woman on a public road and was con¬ 
victed under S 85(1) and (2), Bombay Prohibition 
Act aud sentenced to a fine of Rs. 10, 
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Held that the conviction ought to be properly 
under Cl. (2) and not under Cl. (1) of S. 85 of the Act. 
The offences mentioned in the two clauses are two 
different offences. Under cl. (1) accused is merely 
found drunk and incapable of taking care of himself, 
whereas under Cl. (2) he does a positive.act viz., be¬ 
haves in a disorderly manner under the influence of 
drink. Hence the conviction under cl. (1) must be set 
aside. 

Held further that* the sentence awarded :was in- 
adequate and a deterrent sentence is called for. (Sen¬ 
tence enhanced to one month’s rigorous imprison¬ 
ment. ( 51) 4 Sau L R 157 (15S, 159) (DB). 


SECTION 90 

-Ss. 90 and 85 (as applied to Saurashtra)—Appli¬ 
cability -Legislature intended to prohibit act falling 
within cl. (3) of S. 85(I)also—No punishment having 
been prescribed by S. 85 (1), act is not an offence - Act 
satisfies both conditions of S. 90 — (Criminal P. C. 
(1898), S. 4 (o)) — (General Clauses Act (1897), S. 3 
<88)). AIR 1955 NUC (Sau) 3458. 


SECTION 92 

-S. 92—Scope -If exhaustive — Conviction of of¬ 
fence other than that of consuming liquor — Release 
of accused on probation—Conviction under Ss. 60 (b) 
and 85(2) — Release on probation — If permissible. 
S. 92, seems to contemplate that only persons, who 
have been convicted of the oflence of consuming 
liquor, should be released on probation of good con¬ 
duct. But Ss. 4 and 5 of the Probation of Offenders 
Act specifically state that the provisions of these sec¬ 
tions are to apply, notwithstanding anything con¬ 
tained in any enactment for the time being in force. 
Action can, therefore, be taken under Ss. 4 and 5 of 
the Bombay Probation of Offenders Act even in the 
case of offences, other than that of consuming liquor, 
punishable under tho Bombay Prohibition Act. See 
Bombay Probation of Offenders Act, Ss. 4 and 5. 52 
Cri L J 1408 : AIR 1951 Bom 410 (1) (DB). 


—-S. 92— Revision. 

The question whether the benefit of the section 
could be given to the accused or not lies within the 
discretion of the lower Courts, aud ordinarily the 
.High Court will not interfere in revision. 6 Saa L R 
327 i 1954 Cri L J 415 : AIRH954 Sau 31 (32) (Pt B) 
<Pr 5) (DB). 

SECTION 98 

-S. 98—Things liable to confiscation - Only two 

out of 1584 bottles proved to contain intoxicants— 
Order confiscating entire stock of 1584 bottles 
Order, except in respect of the two bottles set aside. 
(1965) 6 Guj L » 227 : ILR (1965) Guj 902 : AIR 
1966 Guj 46 (46, 47) (Pr 1). 


SECTION 103 

® -S. 103 — Elaborate working still with other 

contrabands recovered on search from premises of 
appellant — Presumption — Use of, for conviction 
under S. 65 (f) — Failure to pur specific question 
under S. 342, Cr. P C-Effect. 

Where an elaborate working still with other uten¬ 
sils and implements used in the manufacture of intoxi¬ 
cants was found on search in premises of appellant 
and the appellant, when examined under S. 34-, 
Criminal P. C. volunteered the statement that he did 
not know about the various contrabands seized by 
the police, the Court can rely upon the presumption 
which arises under S. 103 for convicting the appel- 
but under S. 65 (f). The failure of the Magistrate to 
put lo him any specific questions under S. 342 to ex¬ 
plain the possession of the still and the various other 
•articles found in the premises occupied by him cannot 


be said to have caused any prejudice to the appellant. 
An emplo)ee of the appellant in the premises cannot 
be said to be in possession of things belonging to his 
master unless they were left in his custody. Keki Be- 
jonji v. State of Bombay, (1961) 1 Ker L R 424 : 
(1901) 1 S C J 509 : 1961 M L J (Cr) 294 t 1961 (2) 
Cri L J 37 : (1961) 2 S C R 515 : AIR 1961 S C 967 
(969, 970) (Prs 6, 8, 9). 

-Ss 103, 66 (b) — Presumption under—Extent of— 

No presumption about possession. 

The presumption contained in S. 103 of the Act 
comes into operation only after a person is found to 
be in possession of an intoxicant of which he is un¬ 
able to account satisfactorily. Such presumption can¬ 
not be used to infer the fact >of possession. 62 Bom 
L R 717 : 1960 Nag L J 627 : ILR (L960) Bom 663. 


-S. 103 (1)—Presumption under—Applicability to 

prosecution under S. 67—Special and general provi¬ 
sions — Application of — S. 21—Scope of. 

Where there is a special provision made by the 
Legislature in the matter of a presumption to be 
drawn in particular prosecutions, the drawing of 
presumption in those prosecutions shall be regulated 
by the special provision and not by the general provi¬ 
sion. 

The provisions of sub.s. (1) of S. 103 are general 
and they relate to the presumption to be drawn ‘in 
prosecution under any of the provisions' of the Act. 
It is true that this expression would prima facie 
include the provisions of S. 07 or!07-lA: but then the 
Legislature has especially enacted sub-s. (2) dealing 
expressly with prosecutions under 8. 07 or S. 07-14 
and hence the provisions of S. 103 ^2) would apply 
to the prosecutions under S. 07 or 67-1A. 

It is clear from the language of sub-s. (1) of S. 103 
that the presumption contemplated by the Legislature 
in enacting sub s. (1) relate* to an offence in respect 
of the manufacture of an intoxicant and notin respect 
of an offence arising out of a contravention of S. 21 
of the Act. 59 Bom L R 734 : (1958) Cr L J 1009 : 
ILR (1958) Bom 565 i AIR 1958 Bom 311 (313) 
(Pt A) (Pr 3) (DB). 

-Ss. 103 (2), 67—Offence under S. 21 (b)-Pre- 

* • « _ AM . at . *111 n£ 


sumption under S. 103 (2) not avaihble-Duty of 
prosecution. 

The language of sub-s. (2) of S. 103 which admits 
Df no-ambiguity would show that in enacting ; the 
sub-section, the Legislature intended to legislate about 

the presumption in respect of an offence arising out 

Df altering or attempting to alter any denatured: spirit 
in contravention of clause (a) of S. 21 but not in 
respect of an offence committed by being found in 
possession of any denatured spirit in contravention 
of Clause (b) of S. 21. Accordingly the presumption 
under sub-s. (2) of S. 103 would not be available to 
the prosecution in the latter cases. 

Where, therefore, the charge is that the accused has 
in his possession any denatured spirit in contraven¬ 
tion of clause (b) of S. 21 and that therefore he has 
committed an offence under S. 07, the prosecution 
must prove that charge independently of the pre¬ 
sumption under S. 103, sub-s. (2). 

Held, on facts that the prosecution had established 
that the respondents have contravened the provisions 
of clause (b) of S. 21 and had thereby committed an 
offence under S. 87. ILR (1958) Bom 565 . 1958 Cr 
L J 1009: 59 Bom L R 734 : AIR 1958 Bom 311 
(312, 313) (Pt B) (Prs 1, 4, 5) (DB). 

-Ss. 103, 66 (b) (as applied to Saurashtra)- 

Possession — Prosecution must prove—INecessity or 
proof is not dispensed wlth-(Evidencfl Act (ltt U) 
Ss. 101 to 103). AIR 1955 NUC (Sau) 961 (DB). 


913 


PROHIBITION—BOMBAY PROHIBITION ACT (1949), S. 116 


SECTION 116 

_S. 110 — Offence under S. 05, tried as summons 

case— Trial vitiated. See Criminal P. C. (1898), S. 25I-A. 
1962 (2) Cr L J 597 : AIR 1962 Bom 258 (DB). 

-S. 116—Procedure—(Cr. P. Code (1898), Ss. 5 

(2), 264 and 362). 

The procedure to be ordinarily followed by Presi¬ 
dency Magistrates in regard to the recording of evi¬ 
dence. is mentioned in S. 302 of the Criminal Proce- 
dure Code. Section 110 of the Bombay Prohibition 
Act, however, makes it clear that the procedure men¬ 
tioned in Chapter XXII of the Cr. P. Code, in so far 
as it relates to case in which an appeal lies has to be 
followed even by Presidency Magistrates in the trial 
of cases under the Prohibition Act irrespective of 
whether the Migistrate intended initially to impose 
an appealable sentence or not. The Presidency Magis¬ 
trate not having recorded 'the substance of the evi. 
dence* the case of the accused must be held to have 
been prejudiced by the irregular procedure, as in the 
absence of an adequate record of the substance of the 
evidence, it is not possible for the High Court in 
appeal to decide whether the convictionof the accused 
was justified. 61 Bom L R 684 : ILR (1959) Bom 
1598 : I960 Cr L J 324 : AIR 1960 Bom 107 (108, 
109) (Pt A)(Prs 5, 9) (DB). 

-S. 116— Scope— Procedure applicable. 

The procedure which is to be followed in cases 
under the Bombay Prohibition Act in a trial in the 
year 1957 Is not the procedure laid down in S. 204 of 
the Criminal Procedure Code as it was when the 
Bombay Prohibition Act was passed but the procedure 
of the section as substituted by the amending Parlia¬ 
mentary Act, 20 of 1955. It is clear, from the provi¬ 
sions of S. 110 that the Magistrate who tries a case 
under the Prohibition Act has merely to apply the 
same procedure which is applicable at the time of 
the trial to ‘summary cases in which an appeal lies.’ 
61 Bom L R 684;* ILR (1959) Bom 1598 i 1980 Cr L 
! 324 i AIR 1960 Bom 107 (109) (Pt D) (Pr 8) (DB). 

-S. 116 -Magistrates not empowered to try cases 

summarily, if competent to try offences under Act- 
Criminal P. C. (1898), Ss. 260 and 261. 

Offences punishable under the Bombay Prohibition 
Act can be tried by any Magistrate who is competent 
to try them under the second schedule to Criminal 
P. C. whether he is empowered under S. 200 of the 
Code to try cases in a summary manner or not. 

The power to try a case and the manner in which 
It is to be tried are two different matters. Section 110 
coals only with the second matter, i. e., about the 
mode of trial and it does not curtail the ordinary 
powers of Magistrates to take cognisance of and try 
offences, but, on the other hand, it authorises all 
Magistrates to follow the summary procedure while 
trying offences under the Act. 52 Bom L R 321 s 51 
§ a L ' F£ tl950 > Bom < 28 : 1930 Bom Cri C 

<DB) AIR 1950 B ° m 273 (2?3,274) (Pl A) (Prs 2 ‘ 4) 

-7S.il 8 -Offences under Act - Sentence for 
. ^ “onths can be awarded even in cases of 
summary trials — Criminal P. C. (1808), S. 282 (2) has 
no application, 52 Bom L R 321 i 51 Cri I I 1^03 

sssft ssr* 1 p - c - «*»>. 

SECTION 117 

dn t T«Lw7 PrOC > edure t0 b £ *°U°wed in conduct. 

8 m f motor car - Foreign - liquor found in 
[Vol. 12.]Fn.D. 58. 


<uch search — Search carried under provisions of 
Bombay Prohibition Act-S. 103, Cr. P C does not 
apply to such search. See Criminal P. C. (1898). S 103. 
(1964) 2 S C J 263. 1964 Mad L J (Cr) 473. 1903 (2) 
Cr L J 694 (SC). 

-S. 117 - Criminal P. C (1898), S. 103-Panch- 

nama made 0 miles away from place of arrest 
Evidentiary value. See Criminal P. C. (1898), S. 103. 
AIR 1956 Sau 25. 

SECTION 129-A 


• —Ss.-129-A, 66 (1) (b)-ond (2). and 129-B- 
Scheme of — Trial of offence under S. 60 (1) (b)— 
Report of Chemical Examiner in cases not covered by 
S. 129-A — Admissibility in evidence ;under S. 510, 
Criminal P. C. — Sections 129-A and 129-B how far 
repugnant to provisions of S. 510, Criminal P. C. — 
Constitution of India, Art. 254 (2), Sch.7, List HI, 
Entries 2 and 12-Criminal P. C. (1898), S. 510. See 
Prohibition — Bombay Prohibition Act (25 of 1949), 
S. 66. 1963 (2) Crt L J 418 : A I R 1963 S C 1531. 


•-Ss. 129-A and 143 (w)-Criminal P. C., S. 510 

— ‘Duly submitted* — Meaning of — Blood specimen 
collected before investigation by a medical practitioner 
handed over to police and then submitted to Chemical 
Examiner — Can be regarded as ‘duly submitted' — 
Bombay Prohibition (Medical Examination and Blood 
Test) Rules (1959), Rr. 3, 4 and 5—Scope and applica¬ 
bility. See Criminal P. C. (1898), S. 510. 1963 (2) Cri 
L J 418 s AIR 1963 SC 1531. 

-S. 129-A — Constitutionality — Section is not 

ultra vires Art. 31 (2) of Constitution — Acquisition 
and requisition—Connotation of S. 129-A is not part 
of law providing acquisition and requisitioning— 
Pith and substance of Act — Object and scope of the 
Bombay Prohibition Act — Constitution of India, 
Arts. 31 (2) and (5), 246. 

Section 129-A is not ultra vires Art. 31 (2) of the 
Constitution on the ground that the collection of 
blood for the test under that section is acquisition of 
property without payment of compensation. Looking 
to the provisions of the Bombay Prohibition Act in 
general and S. 129-A in particular, it cannot be said 
that the ownership of the blood is transferred to the 
State or that the right to possession of that blood is 
similarly transferred. 

Further, looking at the scope and effect of the 
Bombay Prohibition Act it is not law relating to 
acquisition but it is law relating to intoxicating 
liquor. The object of introducing S. 129-A was to 
provide for the procedure with a view to effectuate 
the policy of prohibition. The power given by 
S. 129-A is only in respect of offences under the Act. 
The presumptions which may arise as a result of the 
blood test also arise only in respect of the provisions 
of this Act. They have no operation generally or to 
offences which fall outside the Act. These provisions 
are only ancillary to the legislative power of the 
State Legislature to make a law relating to the matters 
in Entry 8 in List II (State List) ol the Seventh 
Schedule of the Constitution. The ancillary provi¬ 
sions cannot be considered separately from the enact¬ 
ment and they do not fall under another head of 
legislation. Therefore, even if it is assumed that the 
taking of blood is acquisition, it would not be hit by 
Art. 31 of the Constitution, AIR 1957 SC 297. 
Applied; (1882) 7 A C 829, Relied on. 66 Bom L R 
230 :1964 Mah L J 3601 1964 (2) Cri L J 528 1 1 L R 
(1964) Bom 404 : A IR 1984 Bom 253 (257, 2581 
(Pt B) (Prs 4. 5) (DB). 9 
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-S. 129-A—Constitution of lodia, Arts. 19 (1). »f), 

20 (3) and 21 — Validity — Deprivation of personal 
liberty whether in accordance with procedure 
established by law—Determination of reasonableness 
of procedure not justiciable — Bombay Prohibition 
(Medical Examination and Blood Test) Rules (1959), 

R. 4. 

The collection of blocd of a person for test under 

S. 129-A cannot be said to fall within the specific 
aspects of personal liberty protected under Art. 19(1) 
(f) of the Constitution. The validity of the provision 
of that section has to be examined in the light of the 
general right to personal liberty as is covered by 
Art. 21 of the Constitution. Article 21 itself does not 
give an absolute right to personal liberty. It does not 
say that no person shall be deprived of his life or 
personal liberty under any circumstances. On the 
contrary, the Article presupposes that such deprivation 
of life oi persooal liberty as in accordance with pro¬ 
cedure established by law is not protected by Art. 21. 
The function of deciding as to whether a certain 
procedure established by law which results in the 
deprivation of life or personal liberty is reasonable or 
not is not of the Court, since it is an exclusively 
legislative function. Therefore, even on the assump. 
tion that the provision of S. 129-A is unreasonable, it 
is not for the Court to decide that question. 

The Bombay Prohibition Act is brought on the 
statute book to effectuate the policy of Prohibition. 
The taking of blood is empowered to be done only 
by a registered medical practitioner. It is thus under 
the protective eye of the law. It is intended to help 
the scientific determination of intoxication and the 
results of the test may as well prove innocence as the 
guilt of the person. Since the procedure for such 
extraction of blood is established by law, any depriva¬ 
tion of liberty on account of a person being com¬ 
pelled to go before a medical officer for that purpose 
cannot be said to be ultra vires, Article 21 of the 
Constitution. 03 Bom L R 87 and A I R 1950 S C 27, 
Relied on. 66 Bom LR 230:1964 Moh LJ 360 1 
1 L R (1904) Bom 404 : 1964 (2) Cri L J 523 : A 1 R 
1964 Bom 253 (260 to 262) (Pt C) (Pis 8. 9) (DB). 

-Ss. 129-A. 129-B—Scope of S. 129-B-Certificate 

of Chemical Examiner relating to nature of prepara¬ 
tion claimed to be medicinal—Not covered by S. 129-B 
-Criminal P C (1898), S. 510 - Applicability-Evi¬ 
dence Act (1872), S. 46. See Prohibition - Bombay 
Prohibition Act (25 of 1949), S. 129-B. 1962 (2) Cri 
L J 460 i A 1 R 1962 Bom 229 (DB). 

-S. 129-A (as amended in 1959) — Phial of blood 

sent for exiroination not bearing name of accused s 
father and his caste—Probability of phial containing 
blood of accused being inteichanged in Police station 
before transmission not ruled out-Burden of proving 
that accused consumed prohibited liquor lay on pro¬ 
secution in the circumstances. See Prohibition — 
Bombay Prohibition Act (1949), S. 00 (1) (b). 1962 
Nag L J (Notes) 8 (Bom). 

_S. 129-A (as amended by Act 12 of 1959) — 

Validity — Consumption of prohibited intoxicant— 
Medical Examination-S. 129-A applicable to persons 
•accused of audience* — Accused merely required to 
submit to evidence being collected from him-Com- 

E ulsion oily incase oi active resistance — Section 
eld not violating protection against testimonial 
compulsion guaranteed by Art. 20(3). See Constitu¬ 
tion of India, Art. 20 (3). I L R (1961) Bom 360. 

SECTION 129-B 

•-Ss 129-B, 129-A and 66 (l) (b)-Scheme of— 

Trial of offence under S. 06 (l)(b)-Reoort of Chemi¬ 
cal Examiner in cases net covered by S. 129.A- 
Admissibility in evidence under S. 510, Criminal 
P C—Sections 129-A and 129-B how lar repugnant 


to provisions of S. 510, Criminal P. C.— Constitution 
of India, Art. 254 (2); Sch. 7, List III, Entries 2 and 
12—Criminal P. C. (1898), S. 510. See Prohibition — 
Bombay Prohibition Act (1949), S. 60 (1) (b). 1963 (2) 
Cri LJ 418 * AIR 1963 S C 1531. 

-Ss. 129-B and 66 (1) (b) — Accused has right to 

summon Chemical Analyser if prosecution relies on 
his report—Opportunity to summon him should not 
be denied. 1965 Mah L J (Notes) II (Bom). 

-Ss. 129-B and 60 (2) — Court cannot refuse to 

consider evidence furnished by certificate of Chemi¬ 
cal Analyser merely because it does not contain data 
or reasons for conclusion. See Prohibition—Bombay 
Prohibition Act (25 of 1949), S. 06 (2). 1963 (1) Cri 
L J 567 : A I R 1963 Bom 68 (DB). 

Ss. 129-B and 24-A — Evidence Act (1872), S. 46 


—Prohibition case — Certificate of medical expert as 
to contents of preparation seized —Value of—Criminal 
P. C. (1898), S. 510 — The certificate of the Principal 
of a Medical College giviog opinion as to the contents 
of a liquid seized in a prohibition case under the Act, 
without more, not being evidence and S. 510 of 
Criminal P. C. or S. 129-B of the Act, which contain 
special rules of evidence being inapplicable to such a 
certificate, no reliance can be placed by the prosecu¬ 
tion thereon. The contents, therefore, of the certifi¬ 
cate issued by the Principal of the Medical College 
cannot form the basis of a finding that the prepara¬ 
tion is not a medicinal preparation. See Evidence Act 
(1872). S. 40. 1962 (2) Cri L J 466 : A I R 1962 Bom 
229 (DB). 

_S. 129-B — Certificate of Chemical Examiner- 

Probative value—Is no more than opinion evidence— 
Negative opinion expressed — Failure of accused to 
summon and examine Chemical Examiner as a wit- 
ness—Effect — Criminal P. C. (1898), 5. 510 — Evi¬ 
dence Act (1872), S. 46. 

Section 129-B gives to the accused an unqualified 
right to have the Chemical Examiner summoned and 
examined as a witness, but it is elementary that in a 
criminal trial, the primary duty of the Court is to 
find out whether on the evidence led by the prosecu¬ 
tion, the charge can be said to have been brought 
borne to the accused. If the evidence led by the pro¬ 
secution is such as could sustain the conviction, the 
failure of the accused to challenge that evidence may 
conceivably alfect his defence. If, on the other hand, 
the prosecution evidence falls short of that standard 
of proof which is required by law, the bridge cannot 
beguiled by calling in aid the s«PP° s « d 
rh* accused to challenge that evidence. 1962 Nag 
L I 616 1 64 Bom L R 303 : 1962 (2) Cri L J 466 1 
I l R (1962) Bom 472 : A 1 R 1962 Bom 229 (234) 
(Pt C) (Pr 13) (DB). 

_Ss 129-B, 129 -A—Scope of S. 129-B—Certificate 

of Chemical Examiner relating to nature of prepara- 
tioL claimed to be medicinal-Not covered by S. 129-B- 
-Criminal P. C. 11698), S. ol0 appl.es - Evidence 
c 40 1962 Nag L J 616:64 Bom L n 
303- 1 1962(2)CriLJ466.ILR(1962) Bom 472 t 
A I B 1962 Bom 229 (235, (Pt D) (Pr 14) (DB). 

_S 129-B — Court cannot refuse to consider evi- 

dence furnished bv certificate of Chemical Analyser 
merely because it does not contain data or reasons for 
conclusion. See Bombay Prohibition Act (-5 of 
1949,', S. 60 (2). (1962) 64 Bom L R 451. 

SECTION 136 

m -S. 130 (1) - Section, if ultra vires as offending 

against Art. 22 (2) ot Constitution. The prohibition 
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PROHIBITION—BOMBAY PROHIBITION ACT (1949), S. 136 

SECTION 143 


law does not deal with maintenance of public order, 
the security of the State, or the maintenance of sup. 
plies and services essential to the community and, 
therefore, the provisions of law to the extent that 
they make it possible, under S. 130 (1) fora police 
officer to detain a person without being produced 
belore a Magistrate for a period not exceeding fifteen 
days is void, apart from the question as to whether 
the Legislature was competent to enact this provi¬ 
sion. Fram Nusserwanji Balsara v. State of Bombay, 
52 Bom L R 799 s ILR (1951) Bom 17:52 Cri L J 
80 : AIR 1951 Bom 210 (222) (Pt ]) (Pr 23) (FB). 

[Reversed in AIR 1951 S C 318., 

•-S. 136 (2)—Cls. (b) and (c)of Sub-s. (2)are void 

as offending against Cls. (d) and (e) of Art. 19 of 
Constitution—Cl. (2) of S. 136 (2) is void as offending 
against Art. 19 (1) (g) of Constitution — Cl. (f) is void 
as offending against Art. 19 (1) (f). Fram Nusser- 
waoji Balsara v. State of Bombay, 52 Bom L R 799 : 
ILR (1951) Born 17 : 52 Cri L J 210 : AIR 1951 Bom 
210 (222) (Pt K) (Pr 23) (FB). 


• — S. 143 (w)—Criminal P. C. (IS98), S. 510 — 
‘Duly submitted* — Meaning of — Blood specimen 
collected before investigation by a medical practi¬ 
tioner handed over to police and then submitted to 
Chemical Examiner — Can be regarded as ‘duly sub. 
mittecT-Bombay Prohibition (Medical Examination 
and Blood Test) Rules (1959). Rr. 3, 4 and 5 — Scope 
and applicability. See Criminal P. C. 11898), S. 510. 

1963 (2) Cri L J 418 : AIR 1963 S C 1531. 

-S. 143 — Constitution of India, Aits. SOI, 304— 

Gujarat Denatured Spirituous Preparations Rules 
(1902), Rr. 22, 37—Validity — Rules are not violative 
of Arts. 30L and 304. See Constitution of India, 
Art. 301. AIR 1964 Guj 59 (DB). 

-S. 143 — Sanction given for Bill — Sanction for 

rules framed undei Act not necessary — Gujarat 
Denatured Spirituous Preparations Rules are valid. 
See Constitution of India, Art. 304, Proviso. AIR 

1964 Guj 59 (DB). 

SECTION 146-A 


SECTION 139 

• -Ss. 139 (c),52 and 53 — If constitute delega¬ 

tion of power. 

Sections 52, 53 and 139 (c) cannot be attacked on 
the ground that they constitute “delegation of legisla¬ 
tive power” A Legislature while legislating cannot 
foresee and provide for all future contingencies and 
Si. 52, 53 and 139 (c) do no more than enable the 
duly authorised officer to meet contingencies and 
deal with various situations as they arise. See Prohi¬ 
bition—Bombay Prohibition Act (1949), S. 52. AIR 
1951 SC 318. 

-Ss. 139 (d), 24-A, 6-A, 59-A. 12, 13 (as amended 

by Act 26 of 1952) — Bombay Spirituous Medicinal 
Preparations (Sales) Rules, 1954, Rr. 2, 3 — Act if 
imposes reasonable restrictions on consumption of 
spirituous medicinal preparations — Determination 
under S. 0.A—Effect—Tests for reasonableness—Act 
ultra vires due to incompetence of legislature and in¬ 
valid due to inconsistency with Part III of Constitu¬ 
tion—Effect—Validity of Act on latter ground has to 
be judged by subsequent amendments, notifications, 
etc.—(Constitution of India, Preamble, Arts. 13, 19, 
245 and 240) — Interpretation of Statutes — Vires — 
Tests). See Prohibition — Bombay Prohibition Act 
(25 of 1949 as Amended by Act 20 of 1952), S. 24-A, 
1958 Cri L J 607 : A I R 1958 Bom 181 (DB). 

• —S. 139 (c) — Notification, dated 30th March, 
1950, exempting foreigners from provisions of pro¬ 
viso (a) (i) and Expl. to (c) of S. 40 (1) -If void and 
ultra vires. 

The Notification No. 1048/45 (c), dated 30th March, 
1950, issued by the Government of Bombay in pur¬ 
ported exercise of the powers conlerred by S. 139 (c) 
of the Prohibition Act, exempting persons who fall 
under S. 40 (1) (c) of the Act ana who are not citi¬ 
zens of India from the provisions of proviso (a)(i) 
read with the explanation of Cl. (c) of Sub-s. (1) of 
S. 40, is ultra vires, it offends against the principle 
of equality under Art. 14 of the Constitution and is 
therefore void. The guarantee of equality before the 
law extends under the Constitution not only to 
legislation but also to rules and notifications made 
under statutory authority and even to executive 
orders. Fram Nusserwanjl Balsara v. State of Bombay. 
ILR (1951) Bom 17 1 52 Cri L) 80:52 Bom L R 
799 i A IR 1951 Bom 210 (220, 223, 224) (Pt M) 
(Prs 20, 25) (FB). * ' 

[Reversed in AIR 1951S C 318.] 


IIW'A — L/UCb uui viuiaic 


tion. 

Under the Bombay Prohibition Act certain res¬ 
ponsibilities have been thrust upon certain officers 
and certain corresponding powers have also been 
conferred for enabling them to carry out those res¬ 
ponsibilities. The position of an officer or a person 
entrusted with the responsibilities of carrying out 
the duties under the Bombay Prohibition Act is not 
the same as the position of an ordinary citizen. A 
person, who is entrusted with the responsibilities of 
carrying on the provisions of the Bombay Prohibi¬ 
tion Act, would not be ordinarily responsible for 
what he has done in good faith. His powers are 
statutory and his action would be liable to be 
impugned only when that action is either: in excess 
of his powers or in abuse of the powers conferred on 
him. In case of excessive use or abuse of powers 
he may make himself liable either for an action in 
‘° r ^^( 0 ;. a . K cr ; n ? ina ' Prosecution. If however it is 
established that he has done these acts under colour 
ot the authority or in the discharge of his rights 
then it is necessary to prescribe a time limit for 
bnnging the erring officer to book so as to protect 
him from vexatious and frivolous actions and oro- 
secutions. It is this policy which underlies the 
provisions contained in S. 140-A of the Bomhsv 
Prohibition Act. The classification between those 
entrusted with certain responsibilities under the 
statute and those who have no such responsibilities 
but who are ordinary citizens is clear andreasonable 

b n eeTtLulni°J aCt i Specia J responsibilities have 
been thrust upon one class whereas there is no such 

responsibility upon the other class. The diderentia 

on which his classification is based is quite clear snd 

easily intelligible. That being the case, the classi 

ficat.on on which the rule of limitation In S. 146. A 

laid down under Art. 14*0?ZKtuUoVofgjf 

Once it is held that it is open to the Leoi.ln.i J 
provide a period of limitation during whS! iX* 0 
or prosecutions must be started aaatost « W<m l 
persons, then it is entirely inthaHi™L < L groU * 

Legislature to put down the period of^ hniitaH^n® 
Merely because, under S. 101 of th* 

Act the period of limitation ta mentioned"^ 
months and under S. 140.A of the R«mi!i 0 n u a ? s,!t 
Act, it has been laid downasfour mfn^ y P . r , ohlbillo “ 
legislation cannot be considered the second 

ft 1 prlnci P' e of equally before °,W“ 8 
Further, the reason whv the r-Ji i . tbe * aw - 

particular must have Uli h doWSni I , " pn ^S 
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of limitation than provided in S. 101 of the Bombay 
Police Act, appears to be apparent in the very nature 
of the duties entrusted to the persons under the 
Prohibition Act. In the very nature of things the 
offences under the Bombay Prohibition Act are bound 
to be more numerous than the offences under ordi¬ 
nary law. There may be many more cases where 
raids would be effected and houses searched. Some 
of these raids may be carried on, on the basis of sus¬ 
picion engendered by the information given to the 
police officers. It would not be correct to allow the 
sword of prosecution or action against such persons 
hanging for a long time. That seems to be the rea¬ 
son behind putting down the period at four months 
under S. 1*46.A of the Bombay Prohibition Act. 66 
Bom L R 476 : 1964 Mah L J 561: I L R (1964) Bom 
691. 

SECTION 149 

-S. 149 (as applied to Saurashtra) — Saurashtra 

Ordinance (13 of 1950), S. 2(2) —It is intra vires and 
valid-(Saurashtra Covenant Art. 9 (3)—Government 
of India Act (1935), S. 107(2) and i3)) — (Revised 
Instrument of Accession of Saurashtra, Dated 22-5. 
1948). See Saurashtra Ordinance (13 of 1950), S. 2(2). 
AIR 1956 Sau 35 (DB). 

-S. 149 (2) (as adapted and amended by Saurashtra 

Ordinance, 13 of 1950)—Saurashtra Ordinance (13 of 
1950), S. 2(2) — Abatement of suit takes place on 
passing of Ordinance — Former order of Court is not 
necessary—(Civil P. C. (1908), O. 22). See Saurashtra 
Ordinance (13 of 1950), S. 2(2). AIR 1956 Sau 35 
(DB). 

-BOMBAY PROHIBITION (EXTENSION AND 
AMENDMENT) ACT (12 of 1959) 

SECTION 1 
-S. 1—Applicability. 

For the applicability of the Bombay Prohibition 
Act, 1949 to the Vidarbha area it was not necessary 
to have published the provisions of that Act over 
again after the Bombay Prohibition (Extension and 
Amendment) Act came into force. 1951 S C J 735 i 
A I R 1951 S C 407, Disting. 1961 Nag L J (Notes) 47 
(Bom). 

-BOMBAY PROHIBITION (MEDICAL EXAMINA¬ 
TION AND BLOOD TEST) RULES (1959) 

RULE 3 


report of the Chemical Analyser it appeared that the 
phial containing the blood was sent by police cons¬ 
table No. 494. The doctor who took the blood out of 
the body of the .accused did not say that he had 
handed over the phial to the Police Constable. Police 
Constable No. 494 was examined. Held, that there 
was no clear proof that the report received in Court 
was the report on the analysis of the blood taken out 
by the doctor on the particular day from the body of 
the accused 'See Prohibition — Bombay Prohibition 
Act (25 of 1949), S. 00(1)lb). 1961 Nag Lj (Notes) 47 
(Bom). 

RULE 5 

•-R. 5-Criminal P C. (1898), S. 510—"Duly sub¬ 

mitted”— Meaning of—Blood specimen collected be¬ 
fore investigation by a medical practitioner handed 
over to police and then submitted to the Chemical 
Examiner—Can be regarded as “duly submitted". See 
Criminal P. C. (1898), S. 510. AIR 1963 S C 1531. 

-BOMBAY SPIRITUOUS MEDICINAL PREPARA¬ 
TIONS (SALE) RULES (1954) 

RULE 5 

-R. 5—Refusal of licence—Reasons should be given. 

While exercising the power under R. 5, the Collec¬ 
tor must in fact have reasonable grounds to believe 
that there is some reasonable objection to granting a 
licence to the applicant before he can refuse the 
licence. And as a right of appeal is provided by 
S. 137 (2), Bombay Prohibition Act, 1949, it is incum¬ 
bent on the Collector to give reasons for such a deci¬ 
sion. AIR 1956 Bom 304 (310) (Pt I) (Pr 21). 

RULE 7 

-R. 7—R. 7 is reasonable—(Constitution of India, 

Art. 19). 

The requirement of a medical certificate for obtain¬ 
ing Hall’s wine is a reasonable requirement. AIR 1956 
Bom 304 (318) (Pt M) (Pr 24). 

RULE 9 

-R. 9—Proper interpretation of R. 9. 

The proper interpretation of R. 9 is, where a certi¬ 
ficate covers a period of time the person who had 
obtained the certificate shall be entitled to purchase 
the quantity prescribed throughout that entire peiiod 
of time without the necessity of obtaining a fresh 
certificate. AIR 1956 Bom 304 (317) (Pt L) (Pr 23). 


19 -Ps, 3, 4 and 5—Criminal P. C. (1898), S. 510 

Scope and applicability—Duly submitted — Meaning 
of - Blood specimen collected before investigation by 
a medical practitioner handed over to police aud then 
submitted to the ChemicalI Examiner-Can be regar- 
ded as duly submitted. See Criminal P. C. (1898), 
S. 510. 1963 (2) Cri L J 418 i AIR 1963 S C 1531. 

RULE 4 

$ -r. 4-Criminal P. C. (1898), S. 510-"Duly sub¬ 

mitted” — Meaning of — Blood specimen collected 
before investigation by a medical practitioner handed 
over to police and then submitted to Chemical Exa¬ 
miner — Can be regarded as duly submitted. See Cri¬ 
minal P. C. (1898), S. 510. AIR 1963 S C 1531.: 

—R 4 — Bombay Prohibition Act (25 of 1949), 
s 129-A -Validity — Deprivation of personal liberty 
whether in accordance with the procedure esta¬ 
blished by law - Determination of reasonableness of 
procedure not Justiciable. See Prohibition- Bombay 
Prohibition Act (25 of 1949), S. 129-A. 1964 (2) Cri 
L J 523 i AIR 1964 Bom 253 (DB). 

_r 4 (2)—Blood test-Proof-There must be legal 

evidence to connect the report of the Chemical Ana- 
lyser tendered in the case with the blood taken out 
of the body of the accused on that day. From the 


-C. P. AND BEBAR PROHIBITION ACT (7 of 
1938) 

See also Madhya Pradesh Prohibition Act (7 of 
1938). 

SECTION 1 

a -S. 1-Policy of Act — Duty of Court — Pro- 

hibition Acts -Policy held constitutional — See Inter¬ 
pretation of Statutes. 52 Cri LJ 1140: AIR 1951 
Nag 58 (FB). 

a -S.l -Validity of the Act—Government of India 

Act (1935) List II Item 31 & List 1, Items 19, 34- 
Constitution of India, Art. 372 (1). 

In view of the wide meaning which odo must attri¬ 
bute to the term 'intoxicating liquors’ in Item Si of 
the Second list in Sch. 7 to the Government of India 
Act, 1935, it must be taken that the entire subject of 
the control, including the prohibition of its use 
could be legislated upon by the provincial legislature. 
The provincial legislature must be taken to be pos¬ 
sessed of such plenary powers of legislation on this 
topic as the Imperial Parliament itself. The C. P. « 
Berar Prohibition Act, 1938, was, therefore, validly 
enacted by the Legislature. Further it cannot be 
challenged on the ground of repugnancy to items 
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19 A 34 of List as a clo;e examination of the pro¬ 
visions shows that the entire sublect is related ta 
intoxicating liquors and the eifect of items Nos. 19 «v 
44 of the first list is merely incidental. The Prohibi¬ 
tion Act is continued in force unaffected after the 
Constitution under Art. 372(1) except in so far as its 
validity could be brought into question by reason of 
the non obstante clause in Art. 13(1). Case law 
referred, Sheoshankar v. State of Govt, of Madhva 
Pradesh. 52 Cri L J 1140 : ILB (1951) Nag 646 : 
AIR 1951 Nag 5S (73) (Pt G) (Prs 105. HO. Ill) (FB). 

£ —S. 1—Validity — Whether infringes Art. 19 (1) 
(t) — Property — Meaning — Constitution of India, 
Art. 19 (1) (f) 

\Vnat the Constitution safeguards is a right to pro. 
party or to follow a trade. It does not guarautee that 
what is regarded as property or what is regarded as 
an object of trade shall for ever be contiaued to be so 
regarded. The legislature having come to the con¬ 
clusion that the consumption of intoxicating liquor is 
not in the public interest its conclusion is not open 
to question before a Court of law. From this con¬ 
clusion, it follows that intoxicating liquor must be 
regarded as a noxious object. It therefore ceases to 
be a legitimate object of ‘property* or a legitimate 
object of commerce. What has been rendered con¬ 
traband cannat be the object of ‘property.’ The 
general right to property or to carry on aoy activity 
is not unreasonably restricted merely because a parti¬ 
cular commodity is excepted from its purview iu the 
public interest. Liquor is not an innocuous article and 
regulation or prohibition of its consumption by the 
C. P. 6c Berar Act, 1938 therefore, does not infringe 
the provisions of Art. 19 (l( (f) of the Constitution. 
Sheoshankar v. State Govt, of Madhya Pradesh. 52 
Cri L J 1140 i ILR (1951) Nag 640 : AIR 1951 Nag 
58 (63, 65. 84) (Pt J) (Prs 17, 41, 175) (FB). 


• —Ss. 1 (3) k 1 A—Validity — Whether amount to 
territorial discrimination or constitute delegation of 
legislative power. 

Section 1 (2) of the Prohibition Act makes it clear 
that it is enacted not for any part of Province but for 
the whole of it. The provisions contained in sub¬ 
section (3) of S. 1 and S. 1A cannot therefore be re¬ 
garded as discriminatory but are only instances of 
conditional legislation. It is well settled that a legis¬ 
lature may delegate the power to determine the con- 
ditions or contingencies under which a statute shall 
be operative even though such conditions may be 
determined by the Government. 

Moreover, it stands to reason that when a measure 
of social reform such as the Prohibition Act, 1938 
which, on the one hand, denudes the State of a large 
revenue and on the other, imposes additional duties 
and expenses for the purposes of preventing and 
penalising the evasion of the law, it should be ap¬ 
plied stage by stage and in the light of the experience 
gained. For this reason, power must be conferred 
upon someone to determine the ''conditions and cir¬ 
cumstances" in which the measure would be applied. 
The conferral of such power by the legislature upon 
Govt, is neither delegation of legislative power nor 
discrimination rand so, the impugned provisions are 
perfectly valid. Sheoshankar v. State Govt, of 
Madhya Pradesh. 52 Cri L J 1140 : ILB (1951) Nag 
646 : AIR 1951 Nag 58 (85) (Pt K) (Pr 182) (FB). 


SECTION l.A 

* 1-Aandl(3)— Validity—The provisions con¬ 

tained in sub-s. (3) of S. 1 and S. l.A cannot be 
regarded as discriminatory but are instances of only 
conditional legislation. The cooferral of power to 
determine the condition and circumstances in which 
the measure should be applied does not amount to 
territorial discrimination or constitute delegation of 


legislative power — See Prohibition—C. P. and Berar 
Prohibition Act (1938’, S. 1 (3). 52 Cri L J 1140: 
AIR 1951 Nag 58 (FB). 


SECTION 6 

—S. 6 (I) (a) and (g) — Contraband articles found 
in compound—Offence. 

Where contraband articles were fouod in 'he com¬ 
pound of the house of the accused and not trom the 
house itself and the accused was convicted under 
S. 6 (1) (a) and (g) ot the Prohibition Act: 

Held, that compound is a place which is accessible 
to other persons than the accused aDd if any contra¬ 
band articles were found in the compound it could 
not be held that those articles were in exclusive use 
of the accused. 1960 Nag L J (Notes) 91 (Bom). 

-S. 6 (1) (j)— For conviction under S. 6(1) (j) of 

the Act, it is essential to prove that liquor was con¬ 
sumed in the prohibited area—Mere ‘melling of per¬ 
son’s mouth of liquor is not sufficient for the con. 
viction — Intoxication means impairing physical or 
mental faculties. 1963 M P L J (Notes) 226. 

-S. 6 (l) (j) — Trial under— Prosecution need not 

prove consumption of liquor within ^Jurisdiction of 
the Court — Persons roaming aimlessly having stag¬ 
gering gait and talking at random can be presumed to 
be intoxicated. 1957 M P L J (Notes) 19U, Foil. 1962 
M P L J (Notes) 202. 

-S. 6 (1) (i) — Utensils and articles merely smel¬ 
ling liquor—Presumption—Conviction on mere smell 
—Legality. 

The accused persons were alleged to possess liquor 
and when the police party entered the house after 
breaking open the doors, some liquid was found flow¬ 
ing inside the house and there was much smell of 
liquor. 

Held, that merely from the smell of the instruments 
and utensils, it could not be passible to say that the 
articles seized contained liquor or that the accused 
were in possession of the liquor. 1959 M P L J 
(Notes) 135. 


-S. 6 (l)—State of intoxication—Meaning, 

The expression "a state of intoxication" denotes 
that as a result of his consumption of some liquor a 
man's physical or mental faculties have been appre¬ 
ciably and materially impaired in the conduct of the 
ordinary affairs or acts of daily life. 

When the accused was -convicted under S. 8 (1) of 
the C. P. and Bear Prohibition Act only on the basis 
that he was found in a state of intoxication only on 
the evidence of the doctor who had deposed that 
"his breath smelt of liquor, pupils were moderately 
dilated, speech w*si slurring to a little degree but his 
gait was steady and he was not intoxicated." 

Held, that the accused was not guilty. 1957 
M P L J (Notes) J90. 


—Ss. 6, 28-H, 28-A — Manufacture of medicinal 
preparation is outside operation of S. 6 - (Consti- 
tution of India, Art. 19.) See Prohibition - C. P 

195e B Nag I P (DB) bUi ° a ACt (? ° f 1938) ’ S ' 28 ' H ‘ AIR 


artidcs 6 — Effect* 0 ** * g *~ Posscssion of focriminatin, 

Charge under S. 6 (l> (a) and (g) for possession o 
ncriminating article-Mere prooi that an incrirainat 
mg article is found in premises occupied by a numbe 
of persons does not in itself establish 'prima facie 
the guilt of any particular person or all of than 

gjte 68, Foil. 1953 Nag L J 287 

(Pr 7MDB) 1299 ' AIR 1953 Nag 253 1254) (Pt A 


/ 


au 1 - v ’ ** wBaa 1 * 1 —valfdi 
Whetherdiienminatory within Art. 14(1) of 

Constitution—Constitution of India, Art, 14 ( 1 ), 
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• PROHIBITION_C. P. 6c BERAR PROHIBITION ACT (1938), S. 13 


Per Mangalmurti and Mudholkar JJ.: The Court 
will not pronounce the law itself as discriminatory 
even though it lends itself to the practice of discrimina¬ 
tion unless it is clear that in the guise of conferral of 
discretion upon an authority arbitrary power is gi/en to 
it with the sole or dominant intention that it be used 
for favouring or oppressing a particular class, com¬ 
munity, race or other group. 321 U S 1, Rel. on. 

There is no reason for saying that Ss. 6 (1), Proviso, 
29(2) and 32(a) are made with an ulterior object of 
favouring or oppressing particular class community 
or group. Section 29(2) in particular which enables 
the Provincial Government to exempt any person or 
class of persons from all or any of the provisions of 
the Act or of the rules made thereunder recognises 
the principle that persons differently situated where 
the difference in situation is real may have to be 
exempted from the operation of the Act. The mere 
conferring of .power of exemption does not itself 
create inequality and hence neither the proviso to 
S. 6(J) nor S. 29 (2* is rendered void by Art. 1*1(1) of 
the Constitution. Similarly Cl. (a) of'S. 32 is not void 
becaus- of the power it confers upon certain officers 
to put in special class those who obtain his consent 
by way of the permit issued thereunder. 

Per Ilidayatullah J.By reason of the inequality 
which underlies Rr. 7 aud 7-A these rules and 
S. 29(2;, which enables the Provincial Government 
to enact such rules are void under the present Con¬ 
stitution. Sheoshankar v. State Govt, of Madhya 
Pradesh. 52 Cri L J 1140: I LR (1951) Nag 646 : 
AIR 1951 Nag 58 (71, 87) (Pt M)(Prs 116. 191)(FB). 

SECTION 13 

-S. 13 (a) —Applicability—Search — Non-compli¬ 
ance with S. 40 - Police carrying out search assaulted 
— Oflence-S. 332. Penal Code. 

Section 13 (a) would apply only when the person 
who is assaulted or obstructed is exercising powers 
under the Act. The source of authority ot the police 
officers to make a search is S. 40 of the Act. One of 
the requirements of S. 40 is that before an officer 
competent to make a search without a warrant pro¬ 
ceeds to make a search, he must record the grounds 
for his belief that he has reason to believe that an 
offence in respect loi any liquor punishable under 
Chap. Ill has been committed and that the delay 
occasioned by obtaining a search warrant under 
S. 38 will prevent the execution thereof. 

The provision in this regard contained in S. 40 is 
evidently enacted for protecting persons from vexa¬ 
tious searches. Non-compliance with such a provision 
would render a search illegal. Since the search made 
by a Police Officer without complying with S. 40 is 
illegal, it cannot be said to be one made by him in 
the exercise of his powers under the Prohibition Act. 
If he is assaulted or obstructed in carrying out such 
search the person or persons assaulting him or ob¬ 
structing him cannot be held guilty under S. 13 (a), 
C. P. and Berar Prohibition Act or S. 322, Penal Code. 
1956 Nag L J 745 : 1956 M P L J 169 : 1957 Cr L J 
1298 (2) : AIR 1957 Nag 93 (93. 94) (Prs 5, 6). 

SECTION 24 

-S. 24 — Confiscation of property of innocent 

person—(Justice, equity and good conscience). 

The section confers a discretion on the Court 
concerned to order confiscation of such articles 
which has to be exercised judicially. From this it 
would follow that the Court has to consider all the 
circumstances present in the case and make such 
order as would accord with justice, equity and good 
conscience. Surely, confiscation of an article belong¬ 
ing to an innocent person would not accord with 


justice, equity and good conscience. 1957 Nag L J 

120 . 

-S. 24 — Scope — Construction of — (Civil P. C. 

(1908). Pre)—(Interpretation of Statutes). 

No doubt, the language of S. 24 is very wide but, 
it would not be right to give that language a wider 
meaning than is required for the purposes of giving 
effect to the provisions of the Act. It would not be 
in consonance with the well-established principles of 
construction of statutes to construe that provision in 
such a way 3s to affect the proprietary rights of 
innocent persons. 1957 Nag L J 120. 


-Ss. 24 and 25 (2) Proviso—Confiscation — Right 

of party to show that he was not connected with the 
offence — (Justice, equity and good conscience) — 
Natural justice). 

Under the proviso to sub-s. (2) of S. 25 where any 
article seized appears to be liable to confiscation 
under S. 24, but the person who committed the 
offence under the Prohibition Act in connection 
therewith is 'not known or cannot be found, it is 
incumbent on the authority making the order of 
confiscation to hear the person who claims any right 
thereto, record evidence adduced on behalf of suoh 
person and adjudicate on his rights. In principle, 
there is no reason why even when the perpetrator of 
an offence is known, the actual owner of a property 
should not be :iu a like pasition to have his claims 
examined when he;has nothing to do with the offence. 
Indeed, it would be contrary to the principles of 
natural justice to deprive a person of his rights to 
property without his being heard and without pjoper 
adjudication being made upon his claim. 1957 Nag 
L J 120. 

SECTION 25 

-S. 25 (2) Proviso—Confiscation—Right of party 

to show that he was not connected with the offence. 

Under the proviso to sub-s. (2) of S. 25 where an 
article seized appears to be liable to confiscation 
under S. 24, but the person who committed the 
offence under the Prohibition Act in connection 
therewith is not known or cannot be found, it is in¬ 
cumbent on the authority making the order of con¬ 
fiscation to hear the person who claims any right 
thereto, record evidence adduced on behalf of such 
person and adjudicate upon his rights. 1957 Nag L J 
120 . 

SECTION 28-A 


—Ss. 28-A and 2S-B and 28-H — Notifications No. 
323-1095-VIII dated 19th November 1938 and No. 
920-2912-VI11 dated 29th October 1954—Medicinal 
reparations and tinctures falling within purview of 
28-A—No positive declarations made under S.28-B 
nd S. 28-H — Notifications of 1938 and 1954 are 
deflective — AIR 1950 Nag 1, AIR 1950 S C 318, 
(el. on. (1963) M P L J 409 : 1983 Jab L J 470. 

_Ss. 28-A, 28-H and 6—Manufacture of medicinal 

ireparation is outside operation of S. 0 — (Constitu- 
ion of India, Art. 19). See Prohibition — C. P. and 
lerar Prohibition Act (7 of 1938), S. 28-H. AIR 1956 
feg 1 (DB). 


-Ss.:28.B,-.28-A and 28-H -Notification Nos. 1323- 

1095-VIII dated 19th November 1938 and No. 2920- 
2912-V111 dated 29th October 1954 -Medicinal pre¬ 
parations and tinctures falling within purview of 
S.2S A—No positive declarations made under S. 28-B 
and S. 28-H - Notifications of 1938 and 1954 are 
ineffective. 1963 Jab L J 470 s 1963 M P L J 409. 


SECTION 28-H 

-Ss. 28-H, 28-A and 6-Manufacture of medicinal 

preparation is outside operation of S. 0. 


PROHIBITION - C. P. & BERAR PROHIBITION ACT (1933), S. 2S-H 
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Section 28-H only affects the sale of ‘rezulated 
tinctures'* The control in S. 28.H is applied at the 
stage of sale and not of manufacture and cannot be 
read to embrace the latter. The onjy consequences 
which ensue when a tincture is notified as a 'regu¬ 
lated tincture' are mentioned in that and the next 
section. Indeed, by S. 28-A the manufacture of medi¬ 
cinal preparations is placed outside the operation 
of S 6. and there is thus no prohibition of the 
manufacture of genuine medicinal preparations, and 
there cannot be, after 'Balsara’s case*. AIR 1951 S C 
138. 

The Prohibition Act does not, therefore, seek to 
regulate the manufacture of genuine medicinal pre¬ 
parations and does not confer on the State Govern¬ 
ment the power to do so. 

There is no authority or provision of law which 
enables the executive to ban the manufacture of 
genuine drugs prepared in conformity with the terms 
of the licence under the Drugs Act. While the Act 
desires the control of regulated tinctures at the stage 
of consumption and sale, the Executive cannot apply 
the control at a stage prior to sale and consumption 
by forbidding even the manufacture of genuine medi¬ 
cinal products. 

While the two notifications issued under the autho¬ 
rity of S>. 28-H and 28-1 of the Prohibition Act are 
not void because they regulate sale and consumption 
of medicinal products with a view to preventing 
their misuse by addicts, the same cannot be said of 
the three memoranda issued subsequently. 

In these three memoranda it was stated that the 
petitioner who held licence to import rectified spirit, 
must manufacture only twenty tinctures of which a 
list was given. Considering that out of 60 tinctures 
only 20 were to be manufactured, these orders 
amounted to an interference, without the authority 
of law, with the rights of pharmaceutical works to 
manufacture standard drugs under their licence. 

Courts are not required to consider whether the 
prohibition of the manufacture of tinctures is a rea¬ 
sonable restriction or not. beciuse the Legislature 
has not authorised the Executive to prohibit manu¬ 
facture. It has only authorised the executive to regu¬ 
late sales and has prohibited consumption. 

The executive control of manufacture in excess of 
the Drugs Act and the Prohibition Act is tantamount 
to adding one more Section to Part III-A of the 
Prohibition Act. This is not to regulate manufacture 
but to stop it altogether. ILR (1956) Nag 157 i AIR 
1956 Nig 1 (6) (Pt C) (Prs 29. 30, 31, 32) (DB). 

-S. 28-H—Condition of permit—Validity. 

Condition 2-A reiterating S.28-H and the system 
of permits cannot be said to be illegal. ILR (1956) 
Nig 157 : AIR 1958 Nag 1 (8) (Pt H) (Pr 49) (DB). 

SECTION 29 

• —Ss. 29 (2) and 32 — Validity — Discrimination 
between persons — Constitution of India, Art. 14 — 
The conferring of the power of execution under 
S. 29 (2) does not itself create inequality and hence 
neither the Proviso to S. 6 (i) nor S. 29 (2) is rendered 
void by Art. 14 of the Constitution. See Prohibition— 
C. P. and Berar Prohibition Act (1938), S. 0 tl), Pro¬ 
viso. 52 Cri L J 1140 s AIR 1951 Nag 58 (FB). 

• 29 (2), 32 (a)—Validity—Whether amount 
to delegation of legislative power. 

The power delegated by Ss. 29 (2) and 32(a) is not 
a legislative power. It Is merely a power to deter¬ 
mine the circumstances in which the law shall be 
applied or to what areas its operation shall be ex. 
tended or the particular class of persons to whom 
it shall be applied. The sections are not therefore 
invalid on the ground that they amount to delega¬ 


tion of legislative power. AIR 1945 P C 48, Rel. on; 
AIR 1951 S C 09, Ref. Sheoshaokar v. State ! Govt ot 
Madhya Pradesh, 52 Cri L J U40: ILR (l9ol) Nag 
646 : AIR 1951 Nag 58 (89) (Pt O) (Pr 210) (FB). 


SECTION 30 

—S. 30—Limiting supply of rectified spirit. 

If the right of the petitioner to carry on the busi¬ 
ness of manufacturing standard and genuine medi¬ 
cines is not taken away, that business cannot be 
stopped or, in other words, destroyed by the indirect 
method of limiting unduly the supply of the main 
ingredient. S. 2S-A of the Prohibition Act excepts 
the preparation of medicinal products from the ope¬ 
ration of S. 0 and thereby ensures the right to carry 
on the business. 

Section 33 provides that conditions may be impo¬ 
sed. Rule 5 of the Central Pcovinces and Berar 
Rectified Spirit Rules, 1942, says that a bona fide 
manufacturer of medicinal preparation shall be entit¬ 
led to India-made rectified spirit and lays dosvn 
certain conditions. These conditions do not give a 
power to cut do wn arbitrarily the quantity to noth¬ 
ing. No doubt, no manufacturer can claim to obtain 
all the spirit he says he needs. The need must be 
made out 

The extent to which this can go must depend upon 
the supply, the need disclosed and the nature and 
extent of the business. But unless there is a good 
ground for cutting short the supply, it must normally 
be allowed. The Legislature has left the discretion 
lo the executive and to its good sense. The Deputy 
Commissioner while exercising that discretion must 
have regard to the facts and act reasonably and justly. 

That the licensing authorities have discretion in 
the matter is true enough, but such discretion must 
be reasonably exercised. 

A supply of six bottles of spirit a day held could 
not be said to be very generous since the manu¬ 
facture was thereby limited to a* dozen pint -bottles 
of medicines per day, where the drugs whish the 
petitioner manufactured, were aquae, essences, ex¬ 
tracts, liquors, liniments, spirits, syrups, and tinctures 
all containing rectified spirit. The order fixing 500 
gallons as the quantity when petitioner demanded 
25,000 gallons, held must be declared arbitrary and 
unwarranted. The quantity was ordered to be refixed. 
ILR (1956) Nag 157 : AIR 1950 Nag 1 (7, 8) (Pt E) 
(Prs 37,38,41, 42) (DB). 

—S. 30 — Permit for importing rectified spirit — 
Subsequent reduction of quota—Validity. 

Where a condition in a permit granted to Import 
rectified spirit lays down that the maximum quota of 
rectified spirit fixed for the period of the permit may 
be reduced at any time, the condition cannot be 
examined apart from the fads on which it may be 
exercised in any given case. There may be a hundred 
reasons for cutting down the quota; but whatever the 
reason, it must be-one permitted by the Prohibition 
Act and the Rules. It must also be fair a ad just. 
ILR (19561 Nag 157 i AIR 1950 Nag 1 (8) (Pt F) 
(Pr 43) (DB). 

SECTION 32 


• —S«. 32 (a) and 0 (1), Proviso 29 (2)—Validity— 
Whether discriminatory within Art. 14 (l) of the 
Constitution — Constitution of India, Art i4 (1) — 
Clause (a) of S. 32 is not void because of the power 
u confers upon certain officers to put in special class 
those who obtain his consent by way of the permit 
issued thereunder. See Prohibition - C. P. and Berar 

Na 0 g hl 58 l ( 0 FB? Ct (l938) ' S ' 6 (lX Pr0vis0 - A 1 R 1951 


• i—$ *" d 29 <2) ” Validity - The power 
delegated by S. 29 (2) and S. 32 (a) is not a legisla¬ 
te power. The sections are not therefore invalid 
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on the ground that they amount to delegation of 
legislative power. See Prohibition — C. P. and Berar 
Prohibition Act (1938), S. 29 (2). 52 Cri L J 1140: 
AIR 1951 Nag 5S (FB). 

SECTION 40 

-S. 40—Scope—Non-comoliance —Effect on legal¬ 
ity of search. Search is illegal—Assault on such officer 
—The assulter is not guilty under S. 13 (a). C. P. and 
Berar Prohibition Act or S. 332, I. P. C. See Prohibi¬ 
tion — C. P. and Berar Prohibition Act (7 of 1938), 
S. 13 (a). 1957 Cri L J 129S (2): AIR 1957 Nag 93. 

-S. 40 — Madhya Pradesh Prohibition (Amend¬ 
ment) Act (30 of 1953) —C. P. and Berar Rectified 
Spirit Pules. 1942—Seizure of rectified spirit impor¬ 
ted on valid permit—Validity—Constitution of India, 
Art. 19. 

However well-intentioned the move, the Executive 
ought never to forget that every seizure of private 
property by Government agency must be justifiable 
in law. The C. P. and Berar Prohibition Act, 1938 
and M. P. Prohibition (Amendment) Act, 1953 and 
the Rules, etc., thereunder, do not sanction the 
seizure of rectified spirit, imported on a valid permit 
after payment of (he prescribed fee, unless there is 
some breach of the Acts or Rules. 

Seizure made when there was no breach of licence 
conditions or provisions of Act or Rules is a flagrant 
invasion of private property, wholly unjustified either 
in law or in fact. ILR (J956) Nag 157 : AIR 1956 
Nag 1 (5) (Pt A) (Pr 26) (DB). 

SECTION 63 

-S. 68 (2) (m), R. 5 — Application forlicer.ce in 

form MF II rejected by Deputy Commissioner—Ap¬ 
peal dismissed bv Director of Excise and Prohibition 
without giving hearing—Legality. 

Rule 5 of the Rules framed by the Madhya Pradesh 
Government on 31-5-1938 under S. 68 (2) (m) of the 
C. P. and Berar Prohibition Act in terms provides 
that the appellate authority may either admit the 
appeal or after calling for the record and giving the 
appellant an opportunity to be heard, may summarily 
reject it provided that the appellate authority shall 
not be bound to call for the record where the appeal 
is time-barred or does not lie. R. 5 conferred a right 
on the person preferring the appeal to be heard 
before the appeal is disposed of. The order dismis¬ 
sing the appeal not barred by time, without'giving a 
hearing to the dealer-appellant, was therefore liable 
to be set aside. 1960 Nag L J (Notes) 6. 

—S. 68 (2) (f)—Regulating manufacture of medi¬ 
cinal liquor. 

Section 30 of the Prohibition Act requires that a 
licence must be taken out. If the manufacture of 
genuine medicines is not banned then under the 
powers granted by S. 68 (2) (f) the quantity cannot 
be limited. It is obvious enough that the right to 
manufacture genuine medicines cannotbe taken away 
indirectly by restricting the quantity. 

Section 28-A which has been enacted after the 
decision in‘Balsara’s case’, AIR 1951 SC 318 cannot 
be rendered otiose by action under S. 68 (2) (f). The 
word regulate’ in the latter section must be given a 
meaning consistent with S. 28-A and ‘Balsara’s case. 
W hen the authorities restrict the quantity for manu¬ 
facturing purposes the authorities may be called upon 
to justify their action. ILR (1956) Nag 157 ; AIR 
1956 Nag 1 (8) (Pt G) (Prs 46, 47, 43) (DB). 

-COORG PROHIBITION ACT (1 of 1956) 

SECTION 3 

-S. 3 (1) (j)—Smelling of alcohol-Offence. 

The co-exislence of all tho symptoms which have 
been spoken to by P. W. I together with his opinion 


to the effect that the accused was under the influence 
of alcohol was enough to establish that the accused 
had consumed liquor even if the same may not have 
been enough to establish that the accused was in a 
state of intoxication. Observation in AIR 1955 Mad 
92, Appioved. (1961) Mad L J (Cr) 169 (Mys) : 1969 
Cri L J 1475 : 38 Mys L ] 868 : I L R (1960) Mys 
987 : AIR 1960 Mys 312 (312, 313) (Prs 2, 3) (DB). 

-S. 3 (2) (a), (1) (a)—Articles found in house of 

accused — Accused will be presumed to have com¬ 
mitted offence under S. 3(1) (a). 

The possession referred to in S. 3 (2) (a) refers to 
physical possession as distinguished from legal pos¬ 
session. Where the articles were found in the house 
of the accused, prima facie be was in possession of 
those articles. Hence S. 3 (2) (a) raised a presumption 
that he was guilty of an offence under S. 3 (1) (a) 
unless he accounted for his possession satisfactorily. 
AIR 1958 SC 61, Foil. (1959) 37 Mys L J 911 : 1960 
Mad L J (Cri) 307 (Mys). 

-DELHI INTOXICATING SPIRITUOUS PREPA¬ 
RATIONS, IMPORT,EXPOBT. TRANSPORT, 
POSSESSION AND SALE RULES (1952) 

• -(As amended upto 13th December, 1961) — 

Rules not ultra vires of Proviso 1 ot S. 18 of Punjab 
Excise Act (1 of 1914). See Punjab Excise Act (1 of 
1914) (as in force in Delhi), S. 18, Proviso 1. ILR 
(1965) 1 Puni 775 : 1965 Pun L R (Supp) 1S3 : AIR 
1966 Punj 4 (FB). 

• -(As amended upto 13th December, 1961) — 

Validity—Rules are saved from operation ot Art. 301 
of the Constitution. See Constitution of India, 
Art. 301. ILR (1965) 1 Punj 775 : 1965 Pun L R 
(Supp) 183 : AIR 1966 Punj 4 (FB). 

• —(As amended upto 13th December, 1961) — 
Validity — Rules are consistent with object of Act 
and do not impose unreasonable restrictions on trade, 
medical practitioners or general public. See Punjab 
Excise Act (1 of 1914) (as in force in Delhi). S. 3 (14). 
ILR (1965) 1 Punj 775 : 1965 PunL R (Supp) 183 t 
AIR 1966 Punj 4 (FB). 

RULE 3 

• -Rr. 3, 3-A. 12 and 13 (as ameuded upto 13th 

December 1961)—Eiercise of power under S. 5 of 
Punjab Excise Act (1 of 1914) (as in force in Delhi)— 
Rules under Act leaving limitation on sale to be 
governed by prescription of registered medical practi¬ 
tioner — Such provision does not militate against 
provision of S. 5. See Punjab Excise Act(l of 1914) 
(as in Force in Delhi), S. 5. ILR (1965) 1 Punj 775 ; 
1965 Pun L R (Supp) 183: AIR 1966 Punj 4 (FB). 

RULE 3-A 

£-R. 3-A (as amended up to 13-12-61) — Punjab 

Excise Act (l of 1914) S. 5 (as in force in Delhi) — 
Exercise of power under S. 5 — Rules under Act 
leaving limitation on sale to be governed by prescrip¬ 
tion ot registered medical practitioner — Such provi¬ 
sion does not militate against provision of S. 5. 
See PuDjab Excise Act (I of 19141 (as in force in 
Delhi), S. 5.1 L R (1965) 1 Punj 775 1 1965 Pun L R 
(Supp) 183 i AIR 1966 Punj 4 (FB). 

RULE 12 

• -Pr. 12 and 13 (as amended upto 13-12-61)— 

Punjab Excise Act (1 of 1914), S. 5 (as in force in 
Delhi) — Exercise of power under S. 5 — nuies 
under Act leaving limitation on sale to be governed 
by prescription of registered medical practitioner 
— Such provision does not militate against provision 
of S. 5. See Punjab Excise Act (1 of 1914) (as in force 


PROHIBIT ION- KERALA PROHIBITION ACT (1950), S. 2 


in Delhi), S. 5. 1LR (1965) 1 Pudj' 775 : 1965 Pun 
L R (Supp) 183 : AIR 1966 Punj 4 (FB). 

-KERALA PROHIBITION ACT IT..C. ACT 13 of 
1950) 

See also Travancore-Cochin Prohibition Act (13 
1950). 

SECTION 2 

-S. 2 (a) — Where a woman cannoct prevent her 

husband from keeping the contraband article in the 
house a Court will not be justified in presuming that 
everything iound in the house is invariably in the 
joint possession of the house holder and his wife, as 
it is the mere knowledge of the presence in the house 
of the offending article is insufficient to raise the 
presumption against her. See Prohibition — Kerala 
Prohibition Act (I. C. Act 1950), S. 8 (1) (a). 1964 
Mad LJ (Cri) 615 (Ker). 

SECTION 4 

;—S. 4(2)(a)—Presumption as to possession of illicit 
liquor—Presumption normally attaches to head of 
family — Exception to this normal rule. 

The presumption of possession of contraband liquor 
attaches itself to the head of theifamily as normally 
it is his will that prevails in the household. He can 
wield the authority to see that an article either re¬ 
mains in the house if he so desires or is removed from 
the house if he does not want it there. If, however, 
the nominal head ol the family is an old man and the 
elective control over the household is exercised by 
someone else such as au adult son then there is litUe 
justification iu holding him responsible for no reason 
other than that theoretically, he still remains the 

I®?qi?i K L T 6C1 - Fo»- Ker 

uiuiii'SUr.M. 1 683,1964M,du 

s. 4 (2) (a) — Possession of husband of illicit 
liquor — It is not necessarily possession of his wife. 

Per Anna Chandy, J. — According to the common 
course of human conduct, the woman of the house 
cannot pievent the contraband liquor from being 
kept in the house, if her husband insists that it should 
be. It that be so, a Court will not be justified in pre¬ 
suming that everything found in a house is invariably 
‘W nt possession of the householder and his 
wile, ihe mere knowledge of the presence in the 
houso of the oifending article is insufficient to raise 
the presumption against the wile. 

iJ^!L ( ?? vIn(la Men l on » !• “".The question whether a 

JTon nf rAn? e k 0D i u 6 * hl ? sba J nd <> r wife > >5 in posses, 
s on of contraband has to be decided on the facts and 

circumstances of each particular case and no hard 

K!V! S j r iL 0 ,?L Q be i aid down in whlcb case it could 
? d , hat th0 . not in Possession of the 

ncriminating article. Circumstances there might be 

fAt?«S ar /k C l ll ?[ case r from * hich could easi| y be in. 
W K, k j 0 ^ 0 is a,s0 ln possession along with 

Snd« hU ? a 5 d ,o a ^ ! D t s V ch 3 case the Presumption 

L l d flni S ‘ (a K of '% e Act would arise. 1964 Ker 

WiSfR 683,1964 M,d L1 ,c "> 8151 

SECTION 8 

bTexcluiive P0SSe * S,On ° f ,Uicit ,iquor “ 11 Deed not 

eilS 1 ? 11 U . the conraband liquor need not be 
PrAK.ki.f f . il t0 amount an offence under the 
Prohibiuon Act A person can be found guilty of 
possession even If he is shown to have been In Dossas 
slon of the contraband jointly with others. (1963) Ker 
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L T 661, Foil. 1964 Ker L ] 901 : 1964 Ker L T 683 t 
1964 Mad L J (Cri) 615 : ILR (1964) 2 Ker 662. 

-S. 8 (1) (a) and (2) (a) — Contraband recovered 

from a house — Women of the house whether guilty 
of possession of those articles — Presumption to be 
drawn — Evidence Act (1872), S. 114. 

Per Aona Chandy. J. — The presumption that 
articles in a person’s house are in his possession is a 
presumption under S. 114 of the Evidence Act which 
permits a Court “to presume tht* existence of any iict 
which it thinks likely to have happened, rtgaro being 
had to the common course of natural events, human 
conduct and public and private business, in their 
relation to facts of th*' particular-case.” It has to be 
presumed thatlhv head ol the family is responsible for 
the contraband found in the house because according 
to common course of human conduct the head of the 
family can, if he ooes not desire its presence in his 
hou>e, secure its removal irrespective of the wishes 
of the other members of the household. Would it also 
be likely, according to the common course of human 
conduct, that the woman of the house can prevent 
the contraband from being kept iu the house if her 
husband insists lhat it should be ? In most cases the 
answer must be in the negative. If that be so, a Court 
will not be justified in presuming that everything 
found in a house is invariably in the joint possession 
of the householder and his wife. Knowing that the 
contraband is present in the house is not the same 
thing as possessing it. If the contraband was re¬ 
covered from a room under her custody or from a 
box containing her own things then there might have 
been some justification in calling upon th-i wife to 
explain its presence. As it is, the mere knowledge of 
the presence in the houve of the offending article is 
insufficient to raise the presumptiou against her. 

Per Govinda Menon, J. — The question whether a 
particular person, be it husband or wife is in posses, 
sion of contraband has to be decided on the facts and 
circumstances of each particular case and no hard 
and fast rule can he laid down in which case it 
would be stated that the wife is not in possession of 
the incnmmatiog article. Circumstances there might 
be in a particular case from which it could easily be 
interied that the wife is also in possession along with 
her husband and in such a case the presumption 

J 1 ^ e Qft S |‘ 8 oli a l ot i h 2. would arise. 1964 Ker 
!t I ®°i ' K " L T 681, (1964) 2 Ker L R 2S0 : 
ILR (1964) 2 Ker 662: (1964) .Mad L J (Cri) 615 
(Ker). 

~ S rJ* k (,) ~ Prosecution must prove that the 
accused had consumed liquor from a prohibition 
area. 

, J ( h !k b . Urden is aI " ays °, n * he prosecution to prove 

l f “i h !A 0 r“ Pt,0a of L Hquo , r b V ihe accused was 
from a prohibition area which alone would make it 
an offence. 1964 Ker L ] 719, (1964) M L J (Cri) 605. 

“uJSJS" MADAK DBAVy * V1DHAN 

(Madhya Bharat Eiclse Act (14 of 1952).) 

SECTION 12 

——S. 12 (f) — Offence under — Plea of ouiltv — 

of h wKh 6 Fk ttiCUlarS ? f ,he otfeoce under S / (f) 
?L rt?J?L th a , ccused can legitimately be charged 

, n uS, K s'“ i t'Sff.r"' 5 

Z’,°J t *“™ <»* w»tKh°ch Suk? St; 

AIR 1955 N U S c a tMi e dh°B) 8 3760. CaDnOt ** suslained * 

SECTION 33 
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there were five persons and bottles were for consump¬ 
tion - Evidence indicating that four different persons 
had brought four bottles one each - There is no 
justification, on this evidence to hold that it was 
accuse:: who paid for the four bottles — Acquittal 
cannot be interfered with in appeal. 1936 M B L J 
46/ : Madh BLR 1956 Cri 53. 

—S. 33 (f) — Ofience under—Particulars of offence 
not put to him — Acceptance of his answer to a 
question which could not he put to him as a plea of 

3760 y C3uaot be susta,ned - AIR 1955 NUC (Madh B) 

—(M. P.) FOREIGN LIQUOR RULES (I960) 

RULE II 


The Madras Prohibition Act (10 of 1937) extends 
only to the State of Madras and it is obvious that any 
act of omission or commission which constitutes an 
offence under the Madras Prohibition Act should be 
committed within the limits of the State of Madras. The 
Act has no operation beyond the territorial limits of the 
Stateof Madras. Prosecution under the Madras Prohibi¬ 
tion Act in respect of an offence committed within 
the boundary limits of the State of Kerala and outside 
the limits of the State of Madras would be incom¬ 
petent. The fact that the same act is made an offence 
under corresponding provision of the Travancore- 
Cochin Prohibition Act on the same pattern as the 
Madras Act cannot alter this position. 1963 Mad L J 
(Cri) 822 i 78 Mad L W 694 : (1965) 2 M L J 379. 


—— B- II (iii) and (iv) (as amended in April 1964) 
--Enhancement of scale of fees— Balance of stock of 
foreign liquor on 31-3-64 out of stock obtained uuder 
licence issued before 1-4-64 — Licensee is not liable 
to pay difference between enhanced rate and old rate. 
SeeM P. Excise Act (1915), S. 62. AIR 1965 Madh 
Pra 271 (DB). 

RULE IV 

-R. I\ (as amended in April 1964) — Enhance¬ 
ment of scale of fees — Balance of stock of foreign 
liquor on 31-3-1904 out of stock obtained under 
licence issued before 1.4-1964 —Licensee is not liable 
to pay difference between enhanced rate and old rate. 
See M. P. Excise Act (2 of 1915), S. 62. AIR 1965 
Madh Pra 271 (DB). 

-MADHYA PRADESH PROHIBITION ACT (7 of 

193S) 

See also C. P. and Berar Prohibition Act (7 of 1938). 

SECTION 6 

-S. 6 (1-a) — Accused suspected of carrying con¬ 
traband liquor in a kettle — Villagers sensing smell 
seizing bottle and makiDg police report — Four days 
later Police Head Constable seizing it from villagers— 
Such seizure suspicious and liable to be rejected — 
Inability of accused to establish why he was falsely 
involve f did not mean that the prosecution version 
was true. 1966 M P L J (Notes) 25. 

-S. 6 (j) — Person consuming liquor—His physiol 

or mental faculties not appreciably and materially 
impaired- lie cannot he held to be in state of intoxi¬ 
cation. 1965 M P L J (Notes) 17. 

-MADHYA PRADESH PROHIBITION (AMEND¬ 
MENT) ACT (19 of 1953) 

——C. P. and Berar Rectified Spirit Rules, 1942 — 
Seizure of rectified Spirit imported on valid permit 
— Validity. 

However well-intentioned the move, the executive 
ought never to forget that every seizure of private 
property by governmental agency must be justifiable 
in law. The C P. and Berar Prohibition Act, 1938 and 
M. P. Prohibition (Amendment) Act, 1953 and the 
Rules thereunder, do not sanction the seizure of 
rectified spirit imported on a valid permit alter pay¬ 
ment of the prescribed fee unless there is some breach 
of the Act or Rules. Seizure made when there was no 
breach of licence conditions or provisions of Act or 
Rules is a flagrant invasion of private property, wholly 
unjustified either in law or in fact. See C. P. and Berar 
Prohibition Act (7 of 1938), S. 40. AIR 1956 Nag 1 
(DB). 

-MADRAS PROHIBITION ACT (10 of 1937) 

-Applicability — Has no operation beyond the 

territorial limits of the State of Madras. 


SECTION I 

-Ss. 1 and 4 (1) (a) — Validity of Act so far as it 

pertains to Ganja — Act is not repugnant to any 
provisions of Constitution — Ganja being narcotic 
drug State Legislature is competent to make laws on 
that subject under entry 19 of Concurrent List — 
Hence Act comes within ambit of Art. 372. See Con¬ 
stitution of India, Art. 372 (1). 1955 Andh L T 205. 

SECTION 2 

-S 2 (a) — Possession — Meaning of — Nature of 

possession required for justifying conviction — Con¬ 
traband found in joint possession of two persons 
living in a house — It is not necessary that physical 
power of dealing with the thing should be retained 
at every moment of time — Presumption is both are 
in possession — Presumption is rebuttable — Nature 
of proof required for conviction of both — Prosecu¬ 
tion to prove th it each of the accused had either 
physical or constructive possession of the property 
and that the possession was to the knowledge of every 
accused. See Prohibition — Madras Prohibition Act 
(1937), S. 4 (1) (a). 1961 Ker L J 1154 : 1961 Ker L T 

" 2 ' SECTION 3 

-S. 3 (19) and S. 4 (1) (a) — Transporting liquor 

— What amounts to. 

While a person carrying contraband liquor could 
definitely be said to be in ‘possession’ of the contra¬ 
band. such mere possession cannot by itself lead to 
any inference of the offence of transporting such 
liquor. Possession of the contraband and transporting 
it are two distinct offences and the latter attracts a 
minimum sentence of imprisonment under the Act. 
A person may be in possession of liquor without 
transporting it; he may be transporting it without 
being in possession as in cases where the causes to 
be moved from place to place without his accompany¬ 
ing it; and finally he may be both in possession of 
the contraband and may be engaging himself in its 
transport when of course he may be convicted for 
both the distinct offences. The purpose of the trans¬ 
port cannot determine the offence. The transport need 
not be for commercial purpose and even transport for 
personal consumption will amount to the offence of 
transporting. Though the quantity of the liquor carri¬ 
ed may be relevant it is not decisive. Nor could the 
distance between one place and another where the 
accused is apprehended furnish a basis of distinction. 
Where an accused is taking contraband with know¬ 
ledge that he is taking it from one place to another, 
and is physically in possession, the mere fact that he 
is ultimately going to consume it himself or the fact 
that the quantity is small, will not afford any princi¬ 
ple on which he could be convicted for the offence 
of possession only and not for transporting. (1965) I 
Mad L J 156 :1965 Mad L I (Cri) 114 i 1904 Mad 
W N 345 i ILR (1965) I Mad 516. 
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-Ss. 3 (9). 4, 16(1), IS, 23 and For as IIT-4; III-B 

and JIf-C — Validity — Constitution of India, Art. 9 

The provisions of the Madras Prohibition Act. 1937, 
except S. 23 (2), in so far as they relate to medicinal 
preparations are regulatory and reasonable in charac¬ 
ter and do not contravene the provisions of Art. 19 
(1) (f) of the Constitution and are valid. 

A statute relating to prohibition of intoxicating 
liquors can validly regulate the manufacture, sale and 
consumption of allied products like medicinal pre. 
parations, not for the purpose of interfering with the 
rights of citizens to acquire, hold or dispose of them; 
but for preventing them from being diverted from 
their true purpose and utilised for defeating the pro- 
visions of the law relating to prohibition. Since im¬ 
pugned provisions can be regarded as a proper regu- 
lation of medicinal preparations as their object is not 
to prevent their user as medicine but to prevent in- 
toxicating liquors being passed off under the table of 
medicinal preparations, they must be held to be valid 
as being incidental to the enforcement of prohibition. 

n JJL 195 , 1 S C 3lS; A 1 R 1951 Bom 210; A I R W33 

L9^ ; J l ? l2)57LawEd * 18 * < 1919 > Law Ed. 
200; (1924) 69 Law Ed 1054, Ref. to. 

In enacting a prohibition law with reference to 
intoxicating liquor the legislature intended to take 
out bona fade medicinal preparations out *of the ope. 
ration of S. 4 and introduced for that purpose a 
system of licensing and when the Constitution came 
It . e there was both the enactment and the 
Notifications under the Act all in operation as part of 
one scheme of prohibition and regulation. 

Section 18 of the Act and the licences issued there- 
under which are reasonable, cannot he held to be 
void because of the inclusion of medicinal prepara¬ 
tions in the definitions of “liquor” under S. 3 (9). 

Section 23 ( 2 ) which authorises the Government to 
cancel or suspend a licence without assigning any 
reasons therefor, is unconstitutional and void as the 
exercise of a fundamental right cannot be made to 

x,., 0n fettered discretion of executive 
authorises (1953) 2 Mad L J 724 t 1953 Mad W N 

SflAi R 1 1 , 95 , 4 „ Mid 643 (646. 647, 648, 649, 650) 
< Pt A ) (P's H. 10, 22, 23, 27) (DB). 

3 (1) and 4 (l) (h) — Licensee reducing bulk 
trom bigger bottles to smaller bottles in course of 

^omitted of boiling under S. 4 (1) (fa) if 

P ro3es s of bottling as contemplated by S 3 
and it V ‘°. S y S appl,Cible to fi rms who deal in brandy 
and the°JdffiVk wbo manufacture large quantities 
to faemtai ?k ^to smaUerquantities in order 
ouan» lc J h r dislr,bul > 00 disposal of the 
SSS-.T 1 ^ by them ' ft is too much 
in S 3 in h ® Jangnag® contained in the definition 

sell iinilnr K Sa ^» th ,V : a chemfa t wh ° f* permitted to 
ounce! is f n ^“antities not exceeding two 

J.!! 1 ! bottling or re-bottlfng.lt would be legiti. 

smtfler hnM| the .f >ar r °f, tbe licensee to keep liquor in 
5" * 10 facilitate his trade as a chemist so 

Hence h ®v,! CtS v With,n J the directions of his licence. 

b « reduces the bulk from bigger 

trade he S 011 '*! 1 ' thecaurseof business and 
Mmi no ofiance under S. 4 (1) (h). 64 

Jg£ ] ^ °63:1951 Mad W N 595 : 1951 Mad WN 

A IiVoV, f L J 195 : 1952 Cri L J 48 : 

A IH 1951 Mad 996 (998) (Pr 1 ). J ’ 

natJed 3 i?. ) ,. ,Qd 4 fff — ,Y, arnisb containing de. 
possession K mes Wllhln definition of liquor - Its 
C S v, i ?° s » b V.M use b M 


-S. 3 (9)—'Asavas* and ‘Aristas’ are liquor*—Scope 

of Notification under S. 16. 

The prosecution case itself was that seized articles 
are ‘Aristas’ and 'Asavas’ manufactured by a reputed 
firm. The Chemical Examiner who is examined as 
P. W. 5 in this case, was not sure whether the‘Asavas’ 
and ‘Aristas’ concerned in this case contain self- 
generated spirit. In short, the prosecution has not 
satisfactorily established that the ‘Asavas' and ‘Aristas' 
do not fall within the scope of Notification, No. 941. 
So long as one is not iu a position to say that the 
‘Asavas’ and ‘Aristas’ concerned in this case are not 
purely'Asavas* and 'Arista/ containing self, genera¬ 
ted spirit, the accused are entitled to the benefit of 
the exemption found in clause (a) of the aforesaid 
Notification. (1963) Mad L J (Cri) 73 : 39 Mys L J 
848. 

SECTION 4 
SYNOPSIS 

(Madras Prohibition Act (10 of 1937), S. 4). 

1. Section 4 — Validity of. 

2. Sub-section (1). 

3. Offence—Proof of. 

4. Examination of panchas, if necessary. 

5. Proviso to sub s. (1). 

6. Sub section (2)-Presumption. 

7. Sentence. 

8 Non-compliance with S. 495, Criminal P. C. — 
tiffed on trial. 

9. Charge under S. 4 Conviction under S. 4 (1), if 
legal. 

10. Conviction under S. 4A -Subsequent prosecution 
under S. 4 (I) not barred. 

1. Section 4—Validity of. 

r *7~"?' 4 no 5 T,‘' , 2 t “It™ vires - See Government of 
1957 S C 297 '■ S ‘ ' 1957 Cri L * 409 • A l H 

?r,Ti S 'ri a, .r!p Op0 7. D ? es not o(Ientl against 
Ar V. 14 ; F° 1 “ sti, 1 D ft t l°“ °, f Fndia - See Constitution of 
India, Art. 14. 19 d 7 Cn L J 409 : AIR 1957 S C 297. 

4 ( }’Wr Va ! idily of Act so far as pertains to 
rv ^ not repugnant to any provisions of 

Constitution—Gan|a being narcotic drug, State Legis- 

fT7 S "k 4 . (1) Fa l —Poss ession of Ganja _ No inconsis- 

>“eonsfstency*Stodras < Act 

« a " d “ 

aJ h vis f ited t w a i t *K er,ain ? Ct '° ns are m ade offences and 
are visited with penal consequences, while nth*r 

ss A a 


presumption under 


* 
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”21 unconstitutional on any ground. ILR (1955) Mad 
8$: : 1934 Mad \V N 575 : (1954) 2 Mad L J 475 : 
19 54 Cri L I 1521 : A I R 1934 Mad 993 (99Sj 
(Pt D) (Pr 20) (DB). 

— S. 4— Validity of — Does not contravene the pro¬ 
visions of Art. 19 (1) (t) and is valid See Prohibition 

— Madras Prohibition Act (10 of 1937), S. 3 (9). AIR 
1954 Mad (>43 (Db). 

2. Su’o.section (1). 

-$. 4 (1) (a) — Transport of liquor and possession 

of liquor — Distinction — Accused proceeding with 
small quantity oi liquor on his person — Held to he 
guilty of transporting liquor. 

'A hilo a person may passess without transporting 
and one may equally transport without possession, a 
per-on may possess and transport, in which case be 
will be committing both the offences. It cannot besaid 
that the purpose of the transport determines the of¬ 
fence, for a Court is bound by the terms of the enact¬ 
ment, and the legislature has made no such distinc¬ 
tion. A person who takes liquor from one place to 
another, uc t for sale to some one else but for his own 
consumption at some ultimate destination, is to be 
considered, as engaged in 'transport* of the contra¬ 
band. The legislature has not laid it down that the 
transport must be for commercial purposes or that it 
is transport for sale alone which is punishable, and 
not transport for personal consumption. Again, the 
quantity of liquor carried may be relevant, but it can¬ 
not be decisive. For. here again, the legislature has 
not laid it down that the offence of transport can be 
committed onlv it the contraband is appreciable in 
quantity, or only if it exceeds a particular quantity. 
The distance of the ultimate destination, whatever it 
might be from the place at which the offender is ap- 
rehended, again, may not furnish any true basis for 
istmction. Where it is clear that a person is taking 
contraband, with the knowledge that he is taking it 
from one place to another, and he is physically in 
possession, the mere fact that he is ultimately going 
to consume it himself, or the fact that the quantity is 
not considerable, will not atford any principle on 
which he can be convicted for possession alone, and 
acquitted as regards the charge of transport. 1958 
Mad W N (Cri) (SC) 97, Rel. on; AIR 1938 Bom 43, 
Not foil. 

The accused was apprehended at about 10-30 p. m* 
on 0-5.1983 on the southern bund of Panchan- 
thangi while he was proceeding along that bund. He 
was actually carrying a bottle containing 4 drams of 
arrack, tucked up in the clothes of his waist. 

Held, that there was no justification for holding 
that the accused was not engaged in ‘transport’ of the 
contraband. The purpose with which he was so en¬ 
gaged was really immaterial, But the quantity was 
small, and presumably he was intending to consume 
the liquor himself, and was not engaged in trafficking 
in the commodity. Had he been stationary at the 
time of arrest, or had he consumed the liquor im¬ 
mediately before arrest, he would have been liable for 
other offences alone, which would involve no mini¬ 
mum punishment. These were special circumstances 
extenuating the character of the offence, though they 
did not affect the legal propriety of the conviction for 
the offence of transport. 1965 Mad LJ (Cr) 114 i 
(1965) 1 Mad L J 156. 

-S. 4 (1) (a) — Possession — Possession connotes 

something more than mere knowledge of presence of 
contraband article — It has to be inferred from cir¬ 
cumstances of case. (1965) 78 Mad L VV 226. 

-Ss. 4 (1) (a) and 5 — Spirit or preparation con¬ 
taining spirit—Person in possession of — Rendering 
or attempting to render it fit for human consumption 

— No knowledge or reason to believe — Conviction 
for possession of liquor only sustainable. 


The petitioner was not detected in rendering or 
attempting to render fit for humman consumption, 
the spirit or preparation containing spirit. The latter 
part cf S.5 of the Madras Prohibition Act requires that 
the per'On in possession of the preparation so render¬ 
ed potab'e must know or have reason to believe that 
such an attempt had been made. In the absence of 
any evidence on this aspect, no inference to that 
effect ern be drawn from mere possession of the pre¬ 
paration. The conviction under S. 5 of the Act can- 
not be-sustained; it can only be under S. 4 (I) (a) of 
the Act namely possession of liquor or an intoxicating 
ing drug. 1964 Mad LJ (Cri) 210 : (1964) 1 Mad 
LJ 280. 

-Ss. 4 (1) and 16 —Tincture ginger beris being a 

preparation which comes within the exempted cate¬ 
gories its consumption under medical prescription is 
not an offence—Accused need not prove that he pur¬ 
chased the stuff from a source authorized to sell the 
same-Sale of such stuff without permit by a chemist 
may be some other offence but the accused commits 
no offence so long as he takes the exempted tincture 
under a medical prescription. (1964) Mad L J (Cri) 
209 : (1964) 1 Mad LJ 292. 

-Ss. 4 (1) (j)and 16—Consumirg liquor specified 

among the exempted category—If an offence. 

Under S. J 8 of the Madras Prohibition Act the 
Government has the power to exempt certain cate- 
gories of preparations containing alcohol, even in 
large proportions, from the operation -of the Madras 
Prohibition Act. Hence it will not be an offence 
under S. 4 (1) (j) of the Act to consume a stuff in the 
exempted category. Though it may be that the sale 
of even such an exempted 'tuff is licensed, its coo 
sumption will not bean offence under S. 4 (I) (j) of 
the Act and an accused is under no duty to prove 
that he obtained the stuff from a source authorised to 
sell the same. 1964 Mad L J (Cri) 209 i (1964) 1 
Mad L J 292. 

-S. 4 (1) (a) — Intoxicants in possession of wife — 

Effect otS.27. Peual Code - [Penal Code (I860), 
S. 27j. 

Bottles labelled as 'happy syrup' containing intoxi¬ 
cants found on person of A s wife B—A and B prose¬ 
cuted under S. 4 (I) (a) — A acquitted but B convict¬ 
ed and sentenced to pay fine — Contention that B’s 
possession was A's possession under S. 27, Penal Code 
and hence B’s conviction after A’s acquittal was not 
justified held wrong—Further the fact that the manu¬ 
facturer of the syrup held licence to manufacture and 
to distribute it to authorised druggists did not absolve 
B from taking out licence under the Prohibition Act. 
AIR 1955 NUC (Mad) 936. 

-S. 4 (1) (a) — Possession of Ganja after enactment 

of Madras Act 11 of 1941 - If offence-Hemp Drug 
Rules (1936), R. 23 — Madras Prohibition Supple¬ 
mentary Act (11 of 1941). S. 2. 

After the enactment of the Madras Prohibition 
Supplementary Act III of 1941),'the Hemp Drug 
Rules including R.23 framed under the Indian Abkari 
Act, are not in force. Hence, the possession of 1/16 
tola of Ganja after that enactment, is an offence, 
under S. 4 (1) (ah Madras Prohibition Act. AIR 1941 
Mad 533 (FB). Ref. 1951 Mad W N (Cri) 92 i 1951 
Mad WN 300: (1951) 1 Mad LJ 510 s AIR 1952 
Mad 504 (1) (504) (Pr 2). 

-Ss. 4 (1) (h) and 3 (1) - Licence reducing bulk 

from bigger bottle to smaller bottle in course of busi¬ 
ness—Offence of bottling under S. 4(1) (h) not com¬ 
mitted. See Prohibition — Madras Prohibition Act 
(1937). S 3(1). 1952 Cri LJ 48: AIR 1951 Mad 996. 

-Ss 4 (1) (a), 16 — Exemption of certain medicine 

under S. 16 - Obligation of dealer to examine con- 
tents — Some bottles found to contain more spirit 
Conviction under S. 4 (1) (a)—Maintainability, 
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Oflce a medicine or preparation is exempted from 
(he operation of the Act. it must be taken for granted 
that any dealer or commission agent trading in such 
medicine or preparation is free to trade in it without 
examination of the contents to see whether they con¬ 
tain more spirit or without limitation of the period of 
keeping where the spirit contents of the medicine or 
preparation increase with long keeping unless of 
course, the notification exempting the medicine or 
preparation prescribes these additional limitations or 
the dealer adds spirits himself. 

Hence where some of the bottles of mediciae ex¬ 
empted under the Act are found to contain more 
spirits the dealer will not be liable to conviction 
under S. 4 (l)fa). 1951 Mad WN 381 : 1951 Mad 
W N (Cri) 109: 64 Mad W N 4?7 s (1951) l Mad LJ 
698 t 52 Cri L J 1058 : AIR 1951 Mad 883 (2) (884) 
(Pt B) (Pr 3). 

-S. 4 (1) (j), (2)—Evidence of smell of liquor. 

A person cannot be convicted under S. 4 (1) (j) for 
consuming liquor or any intoxicating drug only on 
the proof that he was found smelling liquor. The 
presumption under S. 4 (2), in such a case, cannot be 
raised as proof of possession of the things mentioned 
is a pre-requisite for raising the presumption. (1951) 
I Mad L J 94: 1951 Mad W N 197 (2): 1931 Mad 
W N (Cri) 49 (2) : 52 Cri L J 703 : AIR 1951 Mad 
703 (704) (Pr 3). 

-S ; 4 (1) — Physical act of transporting liquor to 

permit holder—If offence. 

Where a bottle of liquor was seized from a truck 
when the same was being transported to the bunga¬ 
low of a permit holder, it cannot be said that the 
owner of the truck (who was not the driver) was in 
possession of the liquor and hence he cannot be held 
guilty of an offence under S. 4 (l). (1950) 1 Mad L J 
475 : 63 Mad L W 29* : 51 Cri L J 1143 : 1950 Mad 
W N 343 i 1950 Mad W N (Cri) 99 : A I R 1950 Mad 
508 (508) (Pr 3). 

—Ss. 4 (1) (a) and 3 (a) — Varnish containing 
denatured spirit comes within definition of liquor—Its 

P ossession by a carpanter for legitimate uso is not 
owever an offence — Principle of de minimis non 
curat lex applies. 51 Cri L I 452 (1) : 62 Mad L W 
761 1 (1949) 2 Mad L I 558 i 1949 Mad W N 840 
(1): AIR 1950 Mad 143 (145) (Pr 2). 


3. Offence—Proof of. 

“ S. 4 (l) (j)—Consumption of intoxicating drug— 
Burden of proof—Mere breath smell—If sufficient to 
base conviction. 

In the absence of any other evidence an inference 
cannot possibly be drawn from the mere breath 
smell of the accused that he had consumed arrack, 
lhe burden is on the prosecution to prove that alco- 
nol of which the accused was smelling is such that it 
came within the category of prohibited drugs. Where 
toe doctor who examined the accused stated that the 
accused was smelling of arrack but in cross-exa. 

1 L at ^ Pll0s was ta * CPn ^ere waf 
possibility for the smell to come if that tonic contained 
suftcient percentage of alcohol and further stated 
inn!.,: W e . x ? mI ? 0 the stomach contents of the 

tw* b ( Y? d or urine because he was con. 
vinced that the smell was of arrack i 

eoSSf,. 11 S i »u th uf bs S nce o. f examiMtlon of stomacl 
A bl ? od or the urine, sufficient doub 
root e , at . d 83 t0 wbat r lbe doct °r deposed was cor 
«ncnio? d t0 basB conviction on men 

W R 413.' l95?) Mad L 1 (C,i) 623 • (M*7) 2 Ai 

—-S. 4 (1) (a) — Charge under — Accused asked t, 

| h 242 e Simina g | a p St r C0nV i Ct,0n S* ret J u,red “ode 
ZU, Criminal P. C. — Accused answering “it 1 , 


true" — 1 { amounts to admission within the operation 
of S. 2-13. Criminal P. C. — Conviction on basis of 
admission, can be based. See Crimir-al P. C. (IS9&)» 
S. 243. AIR 1955 NUC (Andh Pra) 3627. 

-S. 4 (1) (a) and (2) (a)-Possession—Meaning of 

—Nature of possession required for justifying convic¬ 
tion — Contraband found in joint possession of two 
persons living in a house — It is not necessary that 
physical power of dealing with the thing should be 
retained at every moment of time — Presumption is, 
both are in possession — Presumption is rebuttable — 
Nature of proof required for conviction of both — 
Prosecution to prove that each of the accused had 
either physical or constructive possession of the pro¬ 
perty and that the possession was to the knowledge of 
every accused. (1951) 1KB 505 : (1896) 2 Q B 44, 
Rel. on. 1961 Ker L J 1154 : 1961 Ker L T 992. 


-Ss. 4 (1) (a) and 34-Conviction solely based^on 

evidence of officer who conducted search -Legality. 

The evidence of the prosecutor may or may not be 
reliable. All the same, it cannot be denied that it will 
be extiemely unsafe and risky to convict an accused 
on the strength of the evidence of the prosecutor. 
Tnis is particularly «o in respect of offences under the 
Prohibition Act. The necessity of procuring the 
attendance of neighbours to the place of search, to 
witness the search and to attest the search list, cannot 
be dipensed with. The prosecution cannot disregard 
this very necessary and wholesome provision and ask 
the Court to accept the prosecutor's evidence alone as 
sufficient oroof of the truth of th« search. (1958) 
Mad L ) (Cri) 867 : 1958 Ker L J 868 : 1958 Ker L T 
966 : 1959 Cri L J 463 i AIR 1959 Ker 98 (99) (Pr 3) 
(DB). 


-S. 4 (1) (j) — Offence under — Nature of preof 

before conviction. 

For proper conviction of a person under S. 4 (1) (j), 
for consumption of illicit liquor, the prosecution has 
to discharge the burden of proof that the liquor con¬ 
sumed by him was prohibited and it was not of some 
unprohibited Svariety. The evidence of the Doctor 
that he was unable to state categorically whether the 
offender had consumed prohibited liquor, or other¬ 
wise, particularly when he examined an alleged 
drunkard sometime afterwards, would only prove that 
the accused had consumed alcohol; but would not 
exclude some other mode of proof by the prosecution 
that the alcohol consumed was of prohibited variety, 
if the prosecution relies upon the evidence of the 
constable who smelt the breath of the accused and 
detected the smell of attack; it must show that it was 
possible for a trained individual to distinguish that 
smell from smell of any other alcoholic preparation 
5? W J 1 r0C3ived such a training. 

m l , 98 « L 2) Cri L J 370 . A I R 1965 

Mad 414 (414) (Prs 1,2,3). 


■o. ■» VI l VDJ 


■person engaged in illicit distillation 
apprehended on spot - Mahazar witnesses turning 
hostile — Evidence of officer who conducted raid— 
Conviction held not bad -Criminal P. C. (1898), S 367 
-Evidence Act{1872).S. 3. 

In a case under S. 4 (1) (b). the contention that the 
officer who conducted the raid was the sole witness 

turiod hn HI 1 . th ®. alle 8 ed Mahazur Witnesses having 
h n °( Sti i B t0 ,he prosecution, would be a circum! 
stance of some weight in a case where the person 
engaged in Illicit distillation had not been Epre- 
hended on the spot. But where the accused K 
bodily apprehended, and taken to the police station 
he is unable to deny that he was apprehended, taken 

a ?l cbar 8e* s heeted, though he 

KBS he hadbeen staged in illicit distil- 

latlon. In that case the contention raised is not 
acceptable. 1984 Mad L J (Cr) 684 (Mad)! 
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-S. 4 (1) (j) — Charge of consumption of prohi¬ 
bited liquor — Onus and proof—Proof of mere symp¬ 
toms—If sufficient—Admission of accused to Doctor 
to whom the accused were sent by the Police— 
Inadmissibility — Evidence Act (1 of 1S72), S. 26 — 
Applicability. 

It is the duty of the prosecution in a charge of an 
offence under S. 4 iL) (j) of the Madras Prohibition 
Act to prove that prohibited alcohol had been con¬ 
sumed by the accused persons and that duty does not 
cea<e by merely proving that certain symptoms which 
could be attributed to consumption of alcohol were 
presert in the person of the oifenders. 1900 M L J 
(Cri)76l and tl90O)2MLJ 449, Foil. Wheie the 
accused persons were examined by the Doctor on a 
requisition from the Police and were actually brought 
to the Doctor bv the Police they must be presumed to 
have been in ‘Police custody* at the time and an 
alleged admission to the Doctor 'Sapitten* in reply to 
the Doctor’s question ,J Sarayam suppitta>a?*’ — is 
inadmissible in evidence to prove consumption of 
prohibited liquor by the accused persons. The con¬ 
fessional statement is inadmissible in view of the 
provisions of S. 26 of the Evidence Act. 1964 Mad 
W N 293 s (1964) 2 Mad L J 204. 

-S. 4 (1) (a) — Trial for offence under—Accused 

challenging nature of contents of bottles—Magistrate 
opening bottles in open Court — Presumption drawn 
from smell of contents and visual examination of bot¬ 
tles -Validity — Contents ordered to be destroyed 
immediately—Magistrate held acted in contravention 
of R. 375 of Criminal Rules of Practice — Evidence 
Act (1872), S. 114—Criminal Rules of Practice and 
Orders (Madras), R. 375. 

Held, that it was no doubt permissible to draw an 
inference, under S. 114 of the Evidence Act, from 
certain external features and circumstances, like the 
label and smell, the cork beiog intact and so forth, 
that the contents were prohibited liquor. But when a 
challenge was made by an accused that the contents 
were not prohibited liquor aod that no presumption 
ought to oe drawn from the external features, it 
might then be Decessary, in order to obviate all doubts 
8t all stages of the case, to have the contents analysed. 
The reasons should be such as would justify that in 
the particular circumstances the presumption could 
be safely drawn about the contents being prohibited 
liquor. 

Held, further that in destroying the contents the 
Magistrate acted not only indiscreetly but took upon 
himself the role of a prosecution witness, which the 
Court ought not to do. The Magistrate clearly 3cted in 
contravention of R. 375 of the Criminal Rules of 
Practice in having the contents o' the bottles des¬ 
troyed, even before he delivered his judgment. 1962 
Mad L J (Cr) 415 : (1962) 2 Mad L J 95. 

-S. 4(1) (a) an! Notification N. 941 dated 3-12- 

1952 — Notification exempting ‘Asawas’ and Aristas 
from operation of Act —Contravention of S. 4 (1) (a) 
— Prosecution must prove that seized articles are not 
within notification. 

Possession of preparations known purely as asawas 
and aristas containing self-generating spirit js 
exempted by Notification No. 941 dated 3-12-1952 
from operation of the Act and hence it is notan 
offence under S. 4 (1) (a). 

Unless the prosecution is able to establish that the 
seized articles do not come within the scope of Noti¬ 
fication No. 941, it is not possible to say that there has 
been any contravention of S. 4 (1) la) of the Act. 
(1961) 39 Mys L J 848: 1963 Mad L J (Cri) 73: I L R 
(1901) Mys 1202. 

-S. 4 (1) (j) — Conviction for consumption of 

liquor—Symptoms held not sufficient to prove guilt. 

The smell and the dilation of pupil might be 


explained on the basis of taking alcohol of the 
exempted category. But where, the other two 
symptoms ot incoherent speech and staggering gait 
were not proved by the prosecution the guilt of the 
accused for having consumed prohibited alcohol 
cannot be held lo have been established beyond all 
reasonable doubt. 1960 Mad W N 328 : 1960.2 Mad 
L J 449 : 1960 Mad L J (Cri) 762. 


——Ss. 4 and 41 -K — Offence of consuming prohi¬ 
bited alcohol—How established—Evidence of doctor 
not authorised under S. 41-A—Admissibility. 

Section 41-A of the Madras Prohibition Act is 
intended to compel person taken to a doctor to 
submit for examination and any resistance to such 
examination entails the penalties provided for in that 
regard. The police should take the person suspected 
of an offence under Prohibition Act to a doctor 
authorised under S. 41-A of the Act. But the evidence 
of a doctor, not authorised under S. 41-A of the Act, 
but who examined the accused does not become in¬ 
admissible merely because he is not authorised under 
S. 41-A of the Act. 


In a prosecution under S. 4 (1) of the Act it is the 
duty of the prosecution to prove that the smell 
detected was that of a liquor that came within the 
category of prohibited alcohols as smell, etc , can be 
explained on the basis of taking alcohol of the 
exempted category as well. (1960) 2 Mad L J 449 i 
1960 Mad L J (Cri) 762. 

-S. 4 (I) (i) — Charge of consuming prohibited 

alcohol—Proof and onus. 

Where the signs found on the medical evidence 
were : breith smelliDg of alcohol, congestion of the 
eyes, dilation and sluggish reaction to light of pupils 
but speech and gait were normal, the prosecution 
cannot be said to have discharged the onus of 
proving that the accused had consumed prohibited 
alcohol. Those symptoms could very easily have 
been produced by consumption of medicinal prepara¬ 
tions which the accused alleged he had consumed. 
(i960) 2 Mad L J 443 : 1980 Mad L J (Cri) 761 : 73 
Mad L W 307. 


—S. 4 (l) (j)—Symptoms of drunkenness-Cumula- 
ive eflect is important. 

No doubt, each individual symptom might be 
scribed to a separate cause. But the significant fact 
5 that all the symptoms co-existed at the same time 
nd their cumulative significance is extremely 
mportaot. One particular symptom may be evidence 
f one disease. A second symptom may be evidence 
f another disease. But the co-existence of a number 
f symptoms are sufficient to identify the P ar ^ c ^*® r 
ise'ise. (1951) 2 Mad L J 395 , 19o4 Mad W N o63: 
7 Mad L W 646 : 56 Cri L J 349 i All! 19 m 
2 (93) (Pt A) (Pr 3). 

_S. 4 (1) (a)-Search by Prohibition Sub.Inspector 

-Evidence given by him is sufficient to convict the 
ccused under S. 4 (1) (a) and when there is no 
easin to disbelive his evidence there is no necessity 

o examine the witnesses of *|> e mm “ 

». C. (1898), S. 103. AIR 1955 NUC (Mad) 5363. 

—S. 4 (1) (j)—Consumption of liquor — Burden of 
iroof—Practicable method. 

Where an accused is charged with h iving con- 

umed liquor and thus having committed an offence 

mder S. 4(l)(j) of the .Madras Prohibition Act« 
s for the prosecution, affirmatively and satisfactorily, 
o establish the charge. Cr. App. No. 4_ ot 19 m 
SC), Foil. . , 

The unmistakable alcoholic breath is an indubit- 
ible symptom that alcohol has been cons . ut "“;, 
egard to the consumption of liquor the only practic- 
,bfe method in India now open to the prosecuting 
igency is to fiad out whether a subjects bream 
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smells of alcohol aod taking into consideration that 
the smell of alcohol might be stimulated by con¬ 
sumption of other articles like old sugar, the doctor 
should Dot only be content with noting that the 
accused smells of liquor but also note whether the 
unmistakable characteristic odour is that of arrack 
or toddy or other distinctive grain alcohol. It will 
only be fair to the accused if the doctor considers 
that his breath is smelling of alcohol, to give him an 
opportunity to explain whether it was due to his 
having taken any medicated permissible preparation 
containing alcohol like arishta or asava The infor- 
mation given by the accused must be considered with 
an open mind by the doctor and he should make a 
note of the fact in the certificate whether he considers 
that explanation plausible or not. AIR 1955 NUC 
(Mad) 3213. 

-$. 4 (I) (a)—Possession of arrack-Proof — (Evi¬ 
dence Act (1872), Ss. 5G and 57). 

A Court can take judicial notice of what arrack i>. 
Arrack undoubtedly contains a good percentage of 
alcohol. It is enough that it is proved that it is 
arrack. It will certainly fall within the definition of 
liquor in the Act. Once it is proved that the accused 
was in possession of arrack he would be guilly under 
S. 4 (1) (a). No further proof is necessary to show 
that arrack contains alcohol. AIR 1955 NUC (Mad) 
1568. 


—$. 4 (1) (a)—Prosecution for consuming liquor — 
Burden of proof—Inference of guilt — When permis¬ 
sible from proof of smell alone. 

In a prosecution for consuming arrack it is the 
duty of the prosecution to prove that the smell can 
come only from arrack if the inference is to be 
drawn about consuming liquor from the smell alone. 
The other symptoms like red eyes, talking at 
random, et cetera also must be proved to be due only 
to the effect of liquor. Where the evidence of the 
doctor shows that even if old sugar juice was taken, 
it may smell like arrack and the prosecution has not 
conclusively proved the smell to be that of arrack, a 
conviction and sentence will be unsustainable. 
(1952) 2 ML) 579 , 1952 Mad W N 965 (1): 1952 

w ac ! ^ (Cri > 277 (1) * 5 5 Cri L J 486 : AIR 1954 
Mad 376 (377) (Pr 1). 

S. 4 (c)—Corroboration — The extent and nature 
of corroboration of confessioual statement will 
depend upon the circumstances of each case. See 

< 1872 )« S - 114 ‘ - 1953 Cri L J 1877 * A IR 

1953 Mad 1004. 


7 S. 4 (i) (a)— “Possession” — Meaning and impli¬ 
cation — Possession by one of joint family — Prc 
sumption as to - (Evidence Act (1872), S. 114 
HI. (a)) — (Words and Phrases). 

The word ‘possession* implies a physical capacity 
to deal with the thing as we like to the exclusion ol 
every one and a determination to exercise thal 
Physical power on one’s own behalf. It implies 
dominion and consciousness in the mind of the 
person having dominion over an object that he has 
u and that he can exercise it. Possession must be 
onscious and intelligent possession and not merely 
tne physical presence of the accused in proximity 01 
even in close proximity to the object. 

? family living jointly in the same 
nnc U ca G °f the family is presumed to be in 

p ssessmn of any illicit article found in the house. 

fl^ 6 oka!? 4 Umpti0D is rebuttable and the weight 
It ran il t0 vary according to circumstances, 
orfp^n? e ? sl l y rebutted by showing that the room 
flrolM P ac e in question was in the pariicular and 

famllv V Qi^, SSe f si0n L of one member °f *be joint 

chared S?« y V ,n her f tw0 or more P ers0D s are 
gea with Joint illegal possession it is incumbent 


on the State to prove (a) that each of the accused had 
either physical or constructive possession of the 
property or (b) that one or more of them had posses¬ 
sion thereof ei!her physical or constructive on behalf 
of themselves aod the other accused to the know¬ 
ledge of the latter. Case law Ref. (1953) 1 Mad L J 
175 : 195** Mad W N 300 : 1953 Cri L J 104S : AIR 
1953 Mad 534 (535, 536) (Prs 7, 11, 12). 

-S. 4(1) *a)— ‘Possession”—Proof — Statement by 

accused to Prohibition Inspector — Whether admis¬ 
sible in evidence — Brandy bottles in vehicle exclu- 
sively in the possession of accused-Whether accused 
guilty of possession of liquor. 

The Prohibition Sub-Inspector is not a police officer 
within the meaning of Ss. 25 and 20 of the Evidence 
Act and a statement made to him by the accused is 
not inadmissible in evidence. 

A head of a household or the owner of a vehicle 
is liable for liquor bottles, etc., found inside the 
house or vehicle exclusively in his poisession unless 
he proves that he was not responsible for their 
presence there and that somebody else introduced 
them there. 

The petitioner was the owner of the van, which 
was exclusively his and brandy bottles were found 
in a bag kept by his side and close to where he alone 
sat. He gave a statement to the Prohibition Inspector 
that he was taking those brandy bottles for b-Mng 
given as medicine to his wife during her expected 
confinement. 


j yrao auujiiin evidence 

and that eveu apart from the statement the evidence 
was sufficient to prove the possession by the peti- 
tnner of the brandy bottles aod he was therefore 
gurltyofanoffenceunderS.-KDia) of the Madras 
ProhibiMoo Act. 1952 Mad W N 57 : 1952 Mad VV N 
(Cri) 5 : (19o2) 1 Mid L I 69 : 1952 Cri L J 610 • 
AIR 19o2 Mad 299 (299, 300) (Pt B) (p r 4 ) J * * 






m - 

—0ffence under - Search mabazar 
— Attesting witnesses not examined — Evidence of 
search officer — Whether to be relied on. * 

In cases like olfences under S. 4 (1) (a) where a 
mahazar has been prepared and attested by witnesses 
it is durable, to examine at least one such witness fn 
addition to the police officer who a.'tually seiz»d the 

bul ,air fl0m ^e Standpoint of 

£urt pr( ? secution P^ces before the 

Court the best evidence in respect of the seizure In 

the absence of any explanation as to why at least one 

saws ways 

S : 4 ?, rol “bition offence — Evidence as tn 
search - Evidence of Prohibition officer^ When 

sufficient to support a conviction. When 

hiKioo Offi y ce b r e (a C s S to 0Ce °J the P ~- 

commend itself to Courts. I^such n0t 

search will have to be examined to prove th« °u 
and seizure (of prohibited liquor! But i ear ? h 

evidence of the Sub. Inspectorof Prohibml y ‘m 
cient to convict an accused with™.,!«« u 0n s sulb - 
other witnesses. AIR 1955 NUC (Mad)°5363. l0n by 

search olfiew - F^fureVexSe Jw!*!? le ! l . hy 

°^ icer ~Convlc*i^~Le l g, a |j, * r 

a satlsfacto^evide^nM^efore*the^Cmf7 shou, 3 be 

« th. d- o. 
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object of taking such panchayatdars will he frustra- 
tec if those panchayatdars or one of them at least, are 
not examined in Court to corroborate the evidence of 
the search officer. Failure to do so will ooly lead to 
one result, namely, giving the benefit ot doubt to the 
accused. 1951 Mad W N 381 : 1951 Mad W N (Cri.) 
109 : 04 Mad L \V 477 : (1951) 1 Mad L I 69S : 52 
Cri L J 1058 : AIR 1951 Mad 883 (2) (SS4) (Pt A) 
(Pr 2). 

5. Proviso to sub-s. (1). 

■Ss. 4 (1) (a). 11 and 16 — Madras Denatured 


Spirit and Methyl Alcohol Rules. 1939 — Genuine 
permit for spirit obtained with help of forged per¬ 
mit — Transportation of spirit on genuine permit — 
No offence. 

Accused No. 1 attempted to get permits for 1,000 
and 2,000 gallons of denatured spirit. He was gran¬ 
ted a permit for 250 gallons only. Not content with 
it he forged a permit for 1,000 gallons, and with this 
forged permit he obtained another permit for 1.000 
gallons. While the spirit on this permit was being 
transported by accused Nos. 2 to 5, it was seized and 
prosecution was started on various charges including 
one under S. 4 (1) (a) read with S. 7 (a), Madras Pro- 
hibition Act. 

Held, (i) that if anyone contravened the rules fram¬ 
ed under S. 16 in respect of denatured spirit, he is 
liable only under S. 11, Madras Prohibition Act, and 
not under S. 4 (l) (a), (ii). That the fact a genuine 
permit was got under false pretence would not, how¬ 
ever. make the genuine permit a forged one or an in¬ 
valid one. The only action that could be taken 
against those who obtained the genuine permit on 
false pretence was to charge th*m tor offence of 
cheating or other allied offences. But it was genuine 
permit, and, therefore, the transport was under a 
genuine permit, notwithstanding its being iwued under 
a false impression. Accused 2 to 5, therefore, could 
not be said to have committed any offence by viola¬ 
ting anv of the rules framed for the transport of 
denatured spirit. 1937 Mad W N 1«!* 1957 Mad L J 
(Cri ) 209 : 1957 Cri L J 1424 : AIR 1957 Mad .96 
(797) (Pt A) (Prs 5, 6). 

6. Sub-section (2) — Presumption. 

-Ss. 4 (1) (a). 4 (1) (j). 4 (2) (a) - Possession of 

incriminating articles — Presumption Fermented 
wash and liquor found in bouse in «CC“P"ion of a 
iadv - Conviction of lady under Ss. 4 U) (a) and 4 
(l)’(j). held correct and confirmed — evidence Act 

(1872), S. 114. 

It is true that possession must be actual and con- 
structive, it must be to the knowledge of the posses- 
or who must hive dominion and control over the 
orooerty. But it is wholly unnecessary to inquire 
whether it is exclusive or not. Since a person can be 
in possession jointly with others that person must be 
he ft guilty even if he is found to be in |Oint posses¬ 
sion If *ro“ the ,iCls of a P arti . cular cas ® 11 could 
be stated that incriminating articles were found in a 
house in the occupation of a particular person who 
had the power and control then that person can be 
considered to be in possession : AIR 19o3 S C24<, 
Rel. °n. 

Where, in prosecution under Ss. 4 (1) (a) and 4 (1) 
(i) of the Madras Prohibition Act, large quantitiesj of 
fermented wash and liquor are found in the house 
admittedly in the occupation of a lady in absence of 
h« husband, knowledge of the incriminating articles 
can reasonably be attributed to her, her dominion and 
control cannot be denied, because her husband 
though having another wife living in another house 
!s the head of the family. The articles can be presu¬ 
med to be in the possession and control of the lady 
accused, and if that be so, the presumption under 


S. 4 (2) / a) of the Prohibition Act, arises and her con¬ 
viction and sentence are correct. 1964 Mad L I (Cri) 
217 : 1963 Ker L T 659 : 1963 Ker L J 577 i ILR 
(1963) 2 Ker 415. 

-S. 4 (2) — Constitutional validity—If repugnant 

to Evidence Act—(Government of India Act (1935), 
S. 107) — (Constitution of India, Art. 254). 

What facts should be established affirmatively be¬ 
fore the Court can be called upon to hold that an 
accused is guilty of any offence will depend upon the 
nature of the particular offence. In some cases, the 
establishment of one fact necessarily leads to the in¬ 
ference of other facts. There is no reason why a 
statute should not prescribe the ingredients which 
have to be established by the prosecution before the 
prosecution can obtain a verdict of guilty of the 
offence with which an accused is charged. Such a 
provision would not conflict with the general rules 
of burden of proof laid down in the Evidence Act. It 
is not correct to say that S. 4 (2) of the Act comple¬ 
tely absolves the prosecution from doing anything 
more than filing a charge-sheet. It is not as if once a 
person is accused of an offence under the Prohibition 
Act it is for the accused to prove that he has not com¬ 
mitted the offence. What S. 4 (2) does lay down is 
that in certain cases, if the prosecution proves posses¬ 
sion of liquor or intoxicating drug or other articles or 
materials, it shall not be necessary for the prosecu¬ 
tion to prove anything more. The proof of one fact 
is taken as proof of the offence. The accused, how¬ 
ever, is given every opportunity of showing that a 
contrary conclusion must be arrived at, that is a 
conclusion contrary to the conclusion sought to be 
drawn by the prosecution. 

The presumption laid down in S. 4 (2) of the Pro¬ 
hibition Act, is not repugnant to the Evidence Act, 
because it adds a presumption to the presumptions 
contained in the Evidence Act. The Evidence Act 
gives instances where the Court may presume certain 
things and instances where the Court shall presume 
certain things. But it has never been understood that 
the presumptions contained in the Evidence Act are 
exhaustive and no other statute can lay down other 
presumptions. 

Section 4 (2) of the Prohibition Act, is not repug¬ 
nant to any provision of the Evidence Act. Case-law 
Ref. 1954 Mad W N 575 : (1954) 2 M L J 475 s 1954 
Cri L I 1521 : ILR (1955) Mad 887: AIR 1954 Mad 
993 (995, 99G, 997) (Pt B) (Prs 9, 10,17) (DB). 

-Ss 4 (2) and 53—In proper case accused can be 

discharged-S. 4 (2) is not inconsistent with proce- 
dure laid down in Cr. P. Code—(Cr. P. Code (1898), 
Ss 253 (1), 1 (2) and 5 (2))-(Constitution of India, 
Art. 21). 

Section 4 (2) does not prevent a Magistrate in a 
proper case to discharge the accused if he finds that 
the prosecution have not established what they have 
to establish under the provisions relating to the otience 
with which the accused has been charged. 

Even if, for any reason, it is possible to hold that 
the Prohibition Act prescribes a procedure slightly 
different from the procedure laid down in the Code 
of Criminal Procedure such procedure would not be, 
on that account, invalid. 1954 Mad W N 575i (1954> 
2 M L J 475 : 1954 Cri L 1 1521 1 ILR (>955) Mad 
887 i AIR 1954 Mad 993 (998) (Pt C) (Pr 18) (DB). 

7. Sentence. 

-S. 4—Prosecution for possession of illicit arrack 

—Conviction on the evidence of the Police Officer 
alone as to seizure — When witnesses should have 
beeo available and mahazar should have been pro- 
pared—Propriety. 

Where the only evidence for the prosecution is tha 
of the Sub-Inspector of Police who seized the contra. 


929 


PROHIBITION—MADRAS PROHIBITION ACT (1937), S. 4, Note 7 


band and the time and place where the alleged seizure 
took place was such that there should have been 
several persons available to witness the seizure, but 
no such mahazar for the seizure was prepared. The 
accused in a prosecution under the Prohibition Act 
should at least be entitled to the benefit of the doubt 
regarding the genuineness of the alleged seizure. ILR 
(1964) 2 Mad 983 : (1965) 1 Mad L ] 381. 


—S. 4 (I) (a)—Sentence — Duty of Court to award 
deterrent and severe sentence. 

A sentence of two months* rigorous imprisonment 
and a fine of Rs. 50 cannot be considered excessive in 
the case of a conviction under S. 4 1 1) (a) of the 
Madras Prohibition Act. for having been found in pos¬ 
session for sale to others of six bottles of arrack 
at about 8 p. m. in a public road. Having regard to 
the deep-rooted evils of drink and the length of time 
in which prohibition has come to be the statute of the 
State, Courts which have to enforce the Act systema¬ 
tically and fearlessly and even severely cannot treat 
with leniency the sale of illicit liquor as contradistin¬ 
guished from the consumption of liquor by addicts. 
(1959) 2 Mad L J 289 :1959 Mad L J (Cri) 732. 

—S. 4 (e) — Sentence — Offence by toddy tappers 
thrown out of employment by prohibition—Long 
sentence of imprisonment held undesirable and re¬ 
duced to that of 3 weeks and fine of Rs. 30. 1952 
Mad W N (Cr) 76 : 1952 Mad W N 304 : (1952) 1 
Mad LJ 658: 1953 Cri L J 1877 1 AIR 1953 Mad 
1004 (1004) (Pi C) (Pr 7). 

-S. 4 (1) (a) — Sentence — Travancorean found 

carrying two small bottles of brandy for wife’s con¬ 
finement — Habit of giving brandy in confinement 
very common amongst those people in pre-prohibition 
days — First offence — Sentence of Rs. 500/- fine re¬ 
duced to Rs. 50. (1952) 1 Mad L I 69: 1952 Mad 
W N Cr 5 i 1952 Mad W N 57; 1952 Cri L J 640 : 
AIR 1952 Mad 299 (299) (Ft C) (Pr 4). 

8. Non-compliaoce with S. 495, Cr. P. C.— 
Effect on trial. 

—-S.4 (1) (b)—Prosecution under—Non-compliance 
with S. 495 (4), Criminal P. C. — Effect on trial—En¬ 
tire trial is null and void, [n the instant case as the 
accused had already undergone a sentence of 55 days 
the retrial was not ordered. See Criminal P. C. (1898), 
S. 495 (4). 1959 Cri L J 25: AIR 1959 Aodh Pra 29. 


~S. 4 (1) (j) — Prosecution for possession of gan|a 
-’Investigating Officer conducting prosecution — 
Validity. 

ma °d a tory provisions of S. 495 
t4) ot the Code of Criminal .'Procedure will render the 
entire proceedings void. Where in a prosecution 
under S. 4 (1) (j) of the Maaras Prohibition Act the 
investigating officer conducts the prosecution the pro* 
cedure being prohibited by the provisions of S. 495 

(4) of the Cr, P. Code the proceedings are null and 
void. 

Obiter i However illegal the conduct of a prosecu- 
by t . Investigating officer may be the case has 
idcred by the evidence that has been ten- 
j l , T he evi dence is not in any way 

7n ! w . ecaus0 th 0 prosecution is conducted by the 
investigating officer. AIR 1955 N U C (Mad) 5675. 

Charge under S. 4-A—Conviction under 
S. 4 (1) (j) if legal. 

ITT 3 * f ^ Q)"" Charge-sheet and examination ol 
SrQ r oSen <* under s - 4 - A - Conviction 

(IoSTo^^T 1 - 0 ^ 1 * See Madras Prohibition Act 

(1957) 2 ADdh ^ R 413 119M 

fVol.I2.lFn.Dl59. 


10. Conviction under S. 4-A—Subsequent 
prosecution under S. 4 (1) not barred. 

-S. 4 (1) (a), (g)—Conviction under S. 4-A, Madras 

Prohibition Act—Subsequent prosecution under S. 4 
(1) (a) and (gjnot barred—S. 403 t Criminal P. C , is no 
bar. See Criminal P. C. (1898), S. 403 (2). 52 Cri L J 
707 (2): AIR 1951 Mad 716. 

SECTION 4-A 

-S.4-A—Sentence—Madras Probation of Offenders 

• a. rr 1 /i a • . a 1 w i • 


-xS« T il oguivuvw —iuuuiuj * iv/i/uvivu ky 1 wu o 

Act—Applies to offences under S. 4-A, Madras Prohi¬ 
bition Act—Accused admitting offence under S. 4-A 
Prohibition Act and acquitted under S. 4 (1) of the 
Prohibition Act — Held, the Magistrate was not justi¬ 
fied without finding out the antecedents or the cir¬ 
cumstances in which the offence was committed, in 
releasing him under S. 4 (1) of the Probation of Offen¬ 
ders Act. See Madras Probation of Offenders Act (3 of 
1937), S. 4 (1). 1957 Cri LJ 954 i AIR 1957 Andh-Pra 
532. 

—Ss. 4-A and 4 (1) (j)—Charge-sheet and examina¬ 
tion of accused revealing offence under S. 4-A—Con¬ 
viction under S. 4 (1) (j)—Legality—(Cr. P. Code 
(1898), S. 238 (2)). 

Where the charge-sheet and the examination of the 
accused revealed ao offence under S. 4-A but the ac¬ 
cused was convicted under S. 4 (1) (j), that however 
would not vitiate the trial. Whether the accused is 
charged under S. 4-A oi under S. 4 (1) (j) it does not 
make any difference. S. 4-A is in a sense a graver 
offence, viz., that of being in a state of intoxication 
whereas S. 4 (1) lj) is a lesser offence, viz., the buying 
of liquor or any intoxicating drug. (1957) Mad LJ 
(Cr) 623 : (1957) 2 Andh W R 413. 

-S. 4-V—Madras Probation of Offenders Act, S. 4 

(1)—Applicability—Applies to offences under Madras 
Prohibition Act—(Criminal P. C. (1898), S. 502). See 
Madras Probation of Offenders Act (3 of 1937). S 4 (1) 
AIR 1955 N U C (Andhra) 1156. ' 

—S. 4-A— Intoxication—Meaning of — Smelling of 
liquor is not intoxication. 

Intoxication implies excessive drinking of liquor 
bringing about drunkenness. Merely smelling of 
alcohol does not amount to being in a state of intoxi- 
cation within the meaning of S. 4-A. Something more 
is necessary and that is the accused must be in a state 
of drunkenness. 1954 Mad W N 653 : (1954) 2 Mad 

V '. 19 =^ 4 Cri L 1 1529 ! AIR 1Q 54 

Andhra 4 (5) (Prs 4, 5). 

—S. 4-A—State of intoxication-Question of fact— 
Private car is not a public place within S. 4-A. 

Even after consuming alcohol it would be possible 

c,. a ‘ ai ?® n . d ‘ d 5 0t - re ? ch . st0 8° of intoxication. 
Stage of intoxication is in itself a question of fact and 

has to be determined in the light of the particular 

h™ ?K C ?,if nd th ® St of L the Particular habits 
and health of the person said to be intoxicated 

Private car, because it was found running on a 

public road, is not a public place within the mLnincr 

196a Mad LJ(C,)415,(196a"a SSI 

-S. 4-A—Intoxication — Meaning — Svmninm. 

(Words and Phrases-Intoxicat«on)7 bympt0ms ~ 

While the Legislature has made intoxication in a 
public place a punishable offence, it has not defined 
what intoxication means. In the absence of 
statutory definition, the Court has to adopt its ordf 
nary etymological meaning namely, a cond tion nm 
duced by excessive use of alcoholicstimulan ts!L P d£ 
fined in Dorland s American Medical Dictionary d 
An accused was found with the followinw 
toms i (1) smelling of arrack in breath 
the eye and dilation of pupil- ( 3 ) tononi^u!! 058 j 
dry; (4) speech incoherent, an§ (5) staggering g“ r t , aad 
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Held, that the accused was in a state of intoxica¬ 
tion. 1956 Mad W N 657 : (1956) 2 Mad L J 273 : 
ILRI1957) Mad 66: 1957 Cri L] 976 : AIR 1957 
Mad 546 (547. 548) (Pt A) (Prs 2, 3. 4) (DB). 

-S. 4-A—Ollence committed not in the course of 

same transaction—Misjoinder of charges under S. 4-A 
against accused 1 and 9 and under Ss. 147,323 etc., 
under Penal Code—Trial is vitiated — Prejudice has 
to be so presumed when there is a misjoinder of 
charges or of persons. See Criminal P. C. (1898), S. 239. 
AIR 1955 NIC (Mad) 2415. 

_S. 4 -A—Prosecution must prove that smell came 

only from I. D. arrack, if inference is to be drawn 
about consuming liquor from smell alone — Other 
symptoms also must be proved to be due only to the 
elfect of liquor-Smell and symptoms consistent with 
other theory and not only with accused being drunk 
—Accused cannot be convicted. (1952) 2 Mad L J 
379 • 1952 Mad W N 965 (1): 1952 Mad W N (Cri) 
277 (1): 1954 Cri L J 486 : AIR 1954 Mad 376 (377) 
(Pr 1). 

_S 4-A—DiBerence between doctors' opinions as 

to whether accused were really intoxicated - Court 
entertaining reasonable doubt regarding their guilt - 
e will Cr P.C.cannot be applied. See Criminal t'.u 
,1898). S. 562(1). 1953 Cri L j 1646 : A I R 1953 
Mad 877. 

c 4 -A—Applicability — First oBence of drunken¬ 
ness under the Prohibits Act - S. 562 (1), Criminal 
P C should not be applied though there may be 
exceptional cases. See Criminal P. C. (1898), S. 562(1). 
AIR 1953 Mad 877. 

-S. 4 -A—Sentence. 

Backward classes should not be treated on a more 
lenient footing than forward classes regarding offences 
,,ndpr the Act in the matter of sentence. 1953 Mad 
W N 2S3 : (1953) 1 M L J 492 : 1953 Cri L J 1846 , 
AIR 1953 Mad 877 (878) (Pt D) (Pr 4). 

_ 5 4 -A—Sentence-(Criminal P. C. (1898), S. 32). 

It cannot be said that because the accused belongs 
to that class of society in which drink was common 
n pre-prohibition days he deserves a far more deter- 
Jf rmnishment than if he had belonged to non- 
ArJnkms class in pre-prohibition days. 1953 Mad W N 
983 1953U Mad L J 492 : 1953 Cri L j 1640: AIR 

1953 Mad 877 (878) (Pt F) (Pr 6). 

_§ 4 -a—C onviction under S. 4-A, Madras Pro- 

. n Act — Subsequent prosecution under S. 4 (1) 
h b ^d (e) not barred-S. 403, Criminal P. C. is no 
Sr an Se Criminal P. C. (1898), S. 403 (2). 52 Cri L j 
707 (2) C « A 1 R 1951 Mad 716. 

SECTION 5 

c c 5 and 29 — Non-compliance with provisions 
t c 29 —Effect of—Sentence under S. 5—Mitigating 
factor - Minute quantity of liquor. 

Non compliance with the formalities in S. 29 can. 
mrt'prevent*the discovery of a fact during the search 
from being used for basing a convict on. 

. • miantitv of linuor found with the 

The minu 1 V f reas0 n to hold that 

St'm?t7sa0on ojMh^ h sentonco. U962) 2 M«d L J 10°. 
1962 Mad L ) (Cri) 420. , 

5 and 16 (1) — Applicability — Rendering 

- -i Jtahle and fit tor human consumption as 

yj}T n . ls ij?! or offence committed in 1959, after 

illicit liquor relating to the Manufacture 

rSfX and Sale of Varnish (1952, - If punish- 
Ible under S. 5 or under S. 16 (2) - Amendment of 
r U le in 1959-Effect of. 


Held, on facts that the accused was clearly guilty 
of an offence under S. of the Act and punishable as 
such, because after the deletion of R. 10 of the Rules 
relating to varnish in 1959, the rendering or attempt¬ 
ing to render any spirit, or preparation containing 
spirit which has been denatured, fit for human con¬ 
sumption, is not a breach of the Rules under S. 16 of 
the Act, but is an offence punishable directly under 
S. 5 of the Act. (1957) Mad L I 209, Distin¬ 
guished. (1960) 73 Mad L W 572 s (1961) 1 Mad L J 
1 : ILR (1961) Mad 186: (1960) M L J (Cri) 81S. 

-S. 5—Addition of lime juice and sugar to dena¬ 
tured spirt in exclusive possession of accused — Con¬ 
viction. 

Where sugar and lime juice were found to have 
been put in the denatured spirit in exclusive posses¬ 
sion of the accused. 

Held, that accused must be held to have put these 
articles himself only in an attempt to denature the 
denatured spirit and make it fit for human consump. 
tion. He must, therefore be held guilty under S. 5. 
1951 Mad W N 296 (1): 1951 Mad W N (Cri) 88 (1): 
(1951) 64 Mad L W 512 : (1951) 1 Mad L J 576. 

-S. 5—Applicability — Denatured spirit contain¬ 
ing sugar, and lemon juice seized from accused — 
Sufficiency to convict accused—Attempt to "renature” 
spirit to render it fit for human consumption. 

In a case where the certificate of the analyst showed 
that the denatured spirit seized from the possession of 
the accused contained sugar and lemon juice and 
that an attempt had been made to "renature” it, an 
offence under S. 5 of the Madras Prohibition Act is 
proved. To "renature” means to restore to its original 
nature, that -is the nature of spirits fit for human 
consumption, as against "denature” which means to 
render spirits fit for human consumption unfit for 
such consumption. Sugar and lime juice are such 
well-known articles of human consumption that they 
must have been put into the denatured spirit by the 
accused only in an attempt to renature the denatured 
spirit and make it fit lor human consumption. An 
attempt to render them fit for human consumption 
will do, however unsuccessful, for a co°victionunder 
S. 5 of the Madras Prohibition Act (19ol) C4 Mad 
L VV 512 : 5 A I Cr D 8o0 : (1951) 1 Mad L J 5/6. 

SECTION 11 

_S 11 —Madras Denatured Spirit and Methyl Al¬ 
cohol’Rules, 1939 —Genuine permit for spirit obtained 
with help of forged permit — Transportation of spirit 
rr^miinp nermit — No offence. See Madras l rohu 
bition Act (10 of 1937), S. 4 (1) (a). 1957 Cri L J 1424 t 
AIR 1957 Mad 798. „ 

_ Ss 13 14 — ‘Shall be liable to confiscation’- 

Meaniog of-Vehicles used for committing an altencn 
under the Act - Knowledge of the owner ot the 
vehicle — Necessity of, for confiscation. 

Reading Ss. 13 and 14 (1) together, it is clear that it 
is not obligatory on the part ot a Magistrate to confis¬ 
cate a vehicle used to carry the liquor drug, etc. 
While S. 13 confers a power upon the Magistrate to 
confiscate, S. 14 provides lor passing of an order of 
confiscation. The expression “shall be liable to con¬ 
fiscation" in S. 13 only means “is liable to be confis¬ 
cated" Under S. 14, the Magistrate has to consider 
whether confiscation should be ordered or not. Under 
that section it is only when it is established that the 
owner ot the vehicle had knowledge or had reason to 
believe that it was going to be used for the purpose 
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not the owner of the vehicle, it would not be proper 
to pass an order of confiscation without proof that 
the owner had knowledge or had reason to believe 
that the vehicle was going to he put to such a use. 
AIR 1955 NUC (Andhra) 1523. 

_ Ss. 13, 14, 16—Offence not against Act but 
against rules — Confiscation of property — Jurisdic¬ 
tion—(Criminal P. C, (1893), S.;517). 

In view of the specific provisions in Ss. 13 and 14, 
Madras Prohibition Act.it is not open to a Magistrate 
to invoke the powers of confiscation under S. 517 f 
Criminal P. C. Though the general principle is that a 
valid rule made under an enactment has the same 
force as a provision in a statute and a breach of the 
rule might in a sense be considered as a contraven¬ 
tion of the enactment itself, this would depend upon 
the language used in the particular statute. When 
there has neen an infringement of the provision of a 
rule which specifically provides for a particular 
punishment, the same cannot be treated also as an 
offence under the Act so as to enable the Court to 
impose upon the accused the punishments provided 
for offences against the Act as distinguished from 
those provided for the offence against the rules. 

On a proper construction of the provisions of the 
Madras Prohibition Act, the expression ‘the offence 
committed against the Act, in Ss. 13 and 14 cannot 
comprehend the contravention of a notification issued 
under S. 10. The Act has drawn a clear distinction 
between the offences in regard to liquor and intoxicat¬ 
ing drugs pure and simple in respect of which a 
prohibition was being enforced and those prepara¬ 
tions containing alcohol used for medicinal and toilet 
or Industrial purposes in regard to which a restriction 
only was being enacted. Therefore, a breach of the 
rule is not an offence against the Act :within the 
meaning of Ss. 13 and 14 of the Prohibition Act. AIR 
1955 NUC (Mad) 5946 (DB). 

—S. 13—Liable to confiscation—Meaning of. 

The term “liable to confiscation” imports not that 
confiscation is automatic but that Court may impose 
it as an additional punishment in suitable cases exer¬ 
cising a sound discretion. AIR 1955 NUC (Mad) 
3920. - 


-S. 13 — Power of confiscation is discretionary— 

Discretion how to be exercised stated. See Criminal 
P. C. (1898), S. 517. A I R 1955 N U C-(Mad) 3920. 

—-S. 13—Property used for commission of offence 
under Act-Disposal by confiscation of—Bicycle used 
for selling illicit liquor—Bicycle hired one — Bicycle 
can be confiscated — Hirer can take appropriate 
proceedings for reimbursement against accused — 
(Criminai P. C. (1898), S. 517). AIR 1955 NUC (Mad) 
894. 

SECTION 14 


•“S. 14— ‘Shall be liable to confiscation' only means 
is liable to be confiscated”-UnderS. 14 the Magistrate 
has to consider whether confiscation should be ordered 
or not—Meaning of — Vehicles used for committing 
an offence under the Act - Knowledge of the owner 
ot the vehicle—The question does not arise—Necessity 
of, for confiscation. The offender not the owner-No 
knowledge to the owner-Order of confiscation not 

Ksl’NTOtSSS" ll ° 0f 1937 >' S - 13 ' 

—S. 14-Offence not against Act but against rules 
—Unnot be treated also as an offence under the Act 
icT? j j nt Provided for breach of rules should be 
“Wffd P c unls btnent provided for offences 

, S o«^ a . d , ras Prohibition Act (10 of 
1937), S. 13. AIR 1955 NUC (Mad) 5946 (DB). 

SECTION 15 > 

—S, 15—Procedure-Investigation by Police Officer 


and by prohibition officerl— Distinction in the proce¬ 
dure required to be .followed. See Criminal P. C. 
(189 8), S. 5 (2). 1957 Cri L J 517 : AIR 1957 Mad 292 
(DB). ~ ^ 

SECTION 16 

-S. 16—Sales Tax—Madras General Sales Tax Act 

(9 of 1939), S. 4—Medical preparations — Excise duty 
leviable only on spirituous content—Payment of sales 
tax—Whole preparation not exempted. See Sales Tax 
—Madras General Sales Tax Act (9 of 1939), S. 4. 
(1961) 12 5 T C 15 (AndhPra). 

-S. 10—Tincture ginger ;beris being a preparation 

which comes within the exempted categories, its 
consumption under medical prescription is not an 
offence—Accused need not prove that he purchased 
the stuff from a source authorised to sell them—Sale 
of such stuff without permit by a chemist may be 
some other offence but the accused commits no 
offence so long as he takes the exempted tincture, 
under a medical prescription. See Madras Prohibition 
Act (1937), S. 4 (1). 1964 Mad L J (Cri) 209 (Mad). 

-S. 16 (l)—Rendering or attempting to render 

any spirit or preparation containing spirit which 
has been denatured, fit for human consumption is an 
offence punishable directly under S. 5 and-not a 
breach of the rules made under S. 10 after the deletion 
of Rule 10 of the rules relating to varnish in 1959. 
See Madras Prohibition Act (1937), S. 5. I L R (1961) 
Mad 186 : (1960) Mad L J (Cr) 818. 1 ' 

- —S. 16-Rules under—Contravention of—Liability 
aoy one coatovened the rules framed under 
5.10 m respect of denatured spirit he is liable only 
, UD j er *•}}«'* Prohibition Act and not 

0“ d ® r S. 4 (1) (a). See Madras Prohibition Act (10 of 
1937), S. 4 (1) (a), 1957 Cri L J 1424 i AIR 1957 Mad 

— s : , 16 - R ules under. Rr. 0 and 10 — Do not 
offend Art. 19 (5) of the Constitution and are valid. 
See Madras Prohibition Act (10 of 1937) S 4 A I R 
1955 NUC (Mad) 5946 (DB). ' ' A 1 R 

~ S A 8 -° ff ?T, QOt a B a ' ns f Act but against rules 
cannot be treated also as an offence under the Act— 

fnflSi??nV r °7 ded for k breac \°f rules should be 
off.cted and not punishment for offences against 

W*m s f^fe®?S!«igi} 0 ol 1937 >' 

as they relate to medicinal preparations are regulatory 
and reasonable in character and do not contravene 
the provisions of Art. 19 ( 1 ) (b) of the Constitution 
audare valid. See Madras Prohibition Act (10 nf 
1937), S. 3 (9). AIR 1954 Mad 643 (DB?. (1 ° of 

T S ;, 16 7 « C ? e r Whether diiecf °ry or mandatory. 

Section ie of the Act imposes on the Government 
a duty to exempt medicinal preparations from 
Sr ° the Ac }\ Looking to the intention of the 
fn S lfl S ed ,D th f p u reamble tbe word may- 

rA &53M M^LJ BfSS 

1954 Mad 643 (640. 647) (p\ D) (?„ 13. &) (Db). K 

SECTION 18 

sssfes-"Ss® 
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a notice of the intention to revoke the licence is 
illegal. AIR 1957 Mad 190 (191) (Pt A) (Pi 2). 

-S. 18 — Government’s responsibility for tortious 

acts of its agents — Illegal seizure of licensee’s goods 
by Prohibition Sub-Inspector — Government is not 
liable to the licensee for the act of the Prohibition 
Sub-Inspector. See Tort. AIR 1957 Mad 190. 

-S. 18—Rules under, Rr. 6 and 10—Do not offend 

Art. 19 (5) of the Constitution and are valid. See 
Madras Prohibition Act 10 of 1937), S. 4. AIR 1955 
NUC (Mad) 5946 (DB). 

—S. 18 —Validity of — The provisions of the 
Madras Prohibition Act, except S. 23 (2), in so far as 
they relate to medicinal preparation* are regulatory 
and reasonable in character and do not contravene 
the provisions of \rt. 19 (1) (b) of the Constitution 
and are valid. See Prohibition — Madras Prohibition 
Act (10 of 1937). S. 3 (9). AIR 1954 Mad 643 (DB). 

-S. 18 — Form III-A are valid and cannot be held 

to be void because of the inclusion of medicinal pre¬ 
parations in the definition of “liquor” under S. 3 (9). 
See Prohibition—Madras Prohibition Act (10 of 1937), 
S. 3 (9). AIR 1954 Mad 643 (DB). 

_ $ 18 — Form III-B are valid and cannot be held 

to be void because of the inclusion of medicinal 
preparations in the definition of 'liquor’ in S. 3 (9). 
See Prohibition — Madras Prohibition Act (10 of 
1937), S. 3 (9). AIR 1954 Mad 643 (DB). 

_S. 18 — Form III-C are valid and cannot be held 

to be void because of the inclusion of medicinal 
preparations in the definition of “liquor” in S. 3 (9). 
See Prohibition — Madras Prohibition Act (10 of 
1937), S. 3 (9). AIR 1954 Mad 643 (DB). 


909: AIR 1954 Mad 643 (649.650) (Pt F) (Prs 25,26) 
(DB). 

SECTION 20 

-S- 20 — Scope — Citizens of Portuguese Settle* 

ments in India residing in Madras State — Right to 
issue of liquor permits—Excluding citizens of Portu¬ 
guese and French Settlements in India from category 
of foreign nationals — Validity — Constitution of 
India (1950), Art. 14 — Scope. 

Portuguese Settlement in India though geographi¬ 
cally situated in India must be treated as part of the 
territory of Portugal. Foreign nationals would include 
nationals of every foreign country and it is for the 
Government of the country concerned to decide who 
belonged to a particular nationality. It is not open to 
the Madras State Government to classify citizens of 
Portuguese Settlements in India resident in Madras 
State, along with Indian citizens for purposes of issue 
of liquor permits under the Madras Prohibition Act. 
The only classification which will not offend Art. 14 
of the Constitution would be classification between 
Indian citizens on the one hand and foreign nationals 
on the other. Any other classification would be dis¬ 
criminatory. It is not open to the State Government 
to exclude the citizens of the French and Portuguese 
Settlements in India from the general category of 
foreign nationals on the ground that the grant of 
permits to them might lead to abuse. A Portuguese 
subject born at Sholapur of parents both of whom 
were born in Goa and residing at Madras is therefore 
entitled to the grant of a permit as a foreign national. 
65 Mad LW 744 : 1952 Mad W N 619 : (1952) 2 
Mad L J 237 i AIR 1952 Mad 734 (735) (Pt B) (Pr 6) 
(DB). 

SECTION 21 


SECTION 18-A 

_Ss. 18-A and 21-A - Inter-State sale of foreign 

liquor - Rate of sales tax would be one chargeable 
under S. 3 of the Madras General Sates Tax Act - 
Sections 18A and 21A of the Madras Prohibition Act 
Co not warrant excluding sales of foreign liquor from 
the operation ol S. 3. Madras General Sales Tax Act 
See Sales Tax — Madras General Sales Tax Act (1 of 
1959), S. 3. AIR 1965 Mad llo (DB). 

-S. 18-A - Rules under, Rr. filand 10 — Valid - 

Restrictions not unreasonable. See Prohibition 
Madras Prohibition Act (10 of 1937), S. 4. AIR 1955 
NUC (Mad) 5940 (DB). 

_c 18 A - Scope — Madras Government Notifica¬ 
tion No. 941, Dated 18th November, 19o2, imposing 
duty on medicinal preparation, is ultra vires and un- 
enforceable to the extent that it imposes a duty on 
medicinal preparations. See Constitution of India, 
Art 162. AIR 1954 Mad 643 (DB). 

_S # 18-A — Scope — Madras Government Order, 

dated'29th May, 1952 - Validity. 

The Madras Government Order, dated -9th May, 
1952 declaring that *Vitogen’ is a medicated uine 

=ar,s,sws 


- S. 21 — Rules under, Rr. 6 and 10 — Valid — 

Restrictions not unreasonable. See Madras Prohibition 
Act (10 of 1937), S. 4. AIR 1955 NUC (Mad) 5946 

(DB) ' SECTION 21-A 

_S. 21-A—Inter-State sales of foreign liquor—Sales 

not supported by C forms—Rate of sales tax is one 
under S. 3. Madras General Sales Tax Act - Deter¬ 
mination of — Applicability of S. 21-A of Madras 
Prohibition Act does not apply—General Sales lax 

M"* 1151081 ' SECTION 23 

_s. 23-Validity of-Section 23 (2) which autho¬ 
rises the Government to cancel or suspend a licence 
without assigning any reason therefor is unconstitu¬ 
tional and void as the exercise of a fundamental right 
cannot be made to depend on the unfcttered discre 
Hnn of executive authorities. See Madras Prohibition 
A°c? (10 of 1937), S. 3 (9). AIR 1954 Mad 643 (DB). 

SECTION 25 

_Ss 25 and 53 -A— Prohibition officer is not police 

officer'—(Criminal P. C. (1898). S. 162) - (Evidence 
Act (1872), S. 25). AIR 1955 NUC (Mad) 686. 

SECTION 23 

m —Ss. 28 to 31-Are not ultra vires See Govern¬ 
ment of India Act (19S5), S. 107. 1957 Cri L J 409 • 
AIR 1957 SC 297. 

-Ss. 28 to 53 (Ch. V) - Investigation of of¬ 
fences under the Act - Powers of police offlcert 
-Provisions in Ch. V, are supplement^ to those in 
Criminal P. C.-Rcport by police officer is uader 
S. 173, Criminal P. C. - Procedure to be foHowed'* 
that under S. 251-A and not under S. 252 - Latter 
not more advantgeous-Accused has no veiled ngnt 
in procedure. AIR 1957 Mad 292, Overruled. 
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Chapter V of the Madras Prohibition Act is only 
complementary and supplementary to the provisions 
of the Criminal Procedure Code in Ch. XIV. There¬ 
fore, a police officer investigating into a prohibition 
offence does so under the provisions of the Criminal 
Procedure Code, supplemented by the special provi¬ 
sions of the Madras Prohibition Act and the report of 
police Officer-investigating a prohibition offence will, 
fall not under S. 48 of the Madras Prohibition Act, 
but under S. 173, Criminal P. C. Such a report gives 
jurisdiction to a competent Magistrate to conduct an 
enquiry uoder S. 251-A,Criminal P. C. AIR 195. Mad 
292, Overruled. 

Further, no material prejudice is caused to the 
accused by the fact that in such a case the procedure 
prescribed by S. 251-A, Criminal P. C. and not that 
under S. 252, Criminal P. C., is followed. The latter 
procedure is not more advantageous to the accused. 
On the other hand, the procedure under S. 251-A 
confers two inestimable advantages on him, viz., bis 
being put in possession of all documents giving him 
a complete picture of the case against him before he 
embarks upon the task of meeting it and secondly, 
his having to be acquitted if the prosecution is unable 
to prove the ca>e against him and which once again 
means that unlike a discharge it cannot be compara¬ 
tively easily interfered with. AIR 1957 SC 927 and 
AIR 1958 Andh Pra 301, Rel. on. 


It is well settled that the accused has no vested 
right in any course of procedure. Therefore, neither 
Art. 14 nor Art. 20 of the Constitution can be invoked, 
if a trial is held under a procedure different from 
wbat obtained at the time of the commission of the 
offence or by a court different from that which had 
competence at the time. I960 Mad W N 317 i 1962 
Mad L J (Cri) 331 1 (1962) 1 Mad LJ 434 ; ILR 
(1981) Mad 70. 

-Ss. 28 to 32—Validity — If repugnant to existiog 

law (Govt, of India Act (1935), S. 107) — Criminal 
P. C. (1898), Ss. 96 and 98)—(Constitution of India, 
Arts. 240 and 254). 

All the provisions of the Prohibition Act deal 
primarily with Provincial subjects, namely, intoxicat¬ 
ing liquors and narcotic drugs, It is true that viola¬ 
tions of the provisions of the Act have been made 
criminal offences. But such offences would certainly 
be covered by item 37 of List II, and they have been 
expressly excluded from item l of the Concurrent 
List. The ancillary matters laying down the pro¬ 
cedure for trial of such offences and the enactment 
of certain presumptions which would apply in the 
course of such trial would be covered completely by 
item 2 of List II. Consequently, none of the impugn, 
ed provisions namely Ss. 28 to 32 of the Act includ¬ 
ing S. 4 (2) of the Prohibition Act, is invalid, on the 
ground that they are repugnant to the provisions of 
an existing Indian Law in respect of a subject cover- 
ed by the concurrent list, e. g., Criminal P. C. 

Moreover the Code of Criminal Procedure has not 
completely occupied the field of criminal procedure 
in the matter of search warrants. In other words, a 
provision in the Code of Criminal Procedure to the 
etfect that no such warrants shall be issued by any 
one except under Ss. 96 and 98 of that Code cannot 
be implied. Indeed, if there had been such a piovi- 
f? 01 ? 1 , lh® ie might have been room for the contention 
that in the face of such express prohibition no pro¬ 
vincial legislature could provide for the issue of 
search warrants in a manner other than that provid¬ 
ed bv the Criminal P. C. (1954) 2 Mad L J 475 , 1954 
Mad W N 575 1 1954 Cri L J 1521 1 1LR (1955) Mad 

(DB) AIR 1954 Mad 993 < l00() > < Pt E > (*« 25, 29) 

- Scope - Article 19 (1) (f) of Con- 
gitutlon if infringed - Constitution of India, Art. 19 


Search and seizure under the Act would not amount 
to undue interference with the right to hold pro¬ 
perty because the warrants are to be issued by persons 
other than Magistrates. AIR 1954 S C 300, Relied on. 
1954 Mad W N 575 1 ILR (1955) Mad 887 : (1954 ) 2 
Mad L J 475 : 1954 Cri L J 1521 s AIR 1954 Mad 
993 (1001) (Pt F) (Pr 31) (DB). 

-Ss. 28 to 32 — Effect of — Provisions as to search 

and warrant though not unconstitutional are very 
drastic in nature — It was held that the High Court 
would have been happy to have them struck down 
if there was good ground to do so. 1954 Mad W N 
575 s ILR (1955) Mad 887 : (1954) 2 Mad L ] 475 : 
1954 Cri L J 1521 : AIR 1954 Mad 993 (1001) (Pt G) 
(Pt G) (Pr 34) (DB). 


SECTION 29 

-S. 29 — Non-compliance with the formalities of 

S. 29 cannot prevent the discovery of a fact during 
the search from being used for basing conviction. 
(1962) 2 Mad L J 100 s 1962 Mad L J (Cri) 420. 

-S. 29 — Applicability and scope — Principle that 

special provision will apply—Section 29 being special 
provision will apply — S. 34 being general provision 
will not apply — Search without warrant — Duty of 
prohibition officer — No obligation cast on the Pro¬ 
hibition Officer to send the record to the Magistrate. 
See Criminal P. C. (1898), S. 165. AIR 1955 NUC 
(Mad) 3146. 

—Ss. 29 to 32, 28—Provisions are not repugnant to 
existing law and are not invalid — (Govt, of India 
Act (1935), S. 107)—(Criminal P. C. (1898), Ss. 96 and 
98)—(Constitution of India, Arts. 246 and 254). See 
Prohibition — Madras Prohibition Act (10 of 1937), 
S. 28. AIR 1954 Mad 993 (DB). 

-Ss. 29 to 32, 28—Art. 19 (1) (f) of Constitution is 

not*infringed-(Constitution of India, Art. 19 (1) (f)). 
See Prohibition—Madras Prohibition Act (10 of 1937), 
S. 28. AIR 1954 Mad 993 (DB). 

-Ss. 29 to 32, 28—Provisions though not uncons¬ 
titutional are very drastic in nature. See Prohibition- 
Madras Prohibition Act (10 of 1937); S. 28. AIR 1954 
Mad 993 (DB). 

SECTION 30 


——Ss. 30 to 32, 28— Provisions are not repugnant to 
existing law and are not invalid—(Govt of India Act 
(1935), S. 107)—(Criminal P. C. (1898), Ss. 90 and 98) 
-“(Constitution of India, Arts. 248 and 254). See Pro¬ 
hibition-Madras Prohibition Act (10 of 1937), S. 28. 
AIR 1954 Mad 993 (DB). 

-Ss. 30 to 32 and 28-Art. 19 (i)(f) of Constitution 

is n °fl D frlnged—(Constitutionof India.Art. 19(l)(f)). 
See Prohibition — Madras Prohibition Act (10 of 
1937), S. 28. AIR 1954 Mad 993 (DB). 


Ss. 30 to 32 and 28—Provisions though not un¬ 
constitutional are very drastic in nature. See Prohi- 

AIRi 9 «M^M7DB? i0n A " U ° 18371 ' S ' 28 ' 




4 aQ d 28 — Provisions are not repugnant 

* ,, S ^ D - 8 law and are n0 * invalid-(Govt, of India 

981* P< C o ( 1a 98, ! J Ss - 90 aud 

P«li7d^ 0nstitu w 0 ? 011 5 dia s A ^. 246 and 254). See 

WAK\7 51 M a 9 7(DB)!' 0 “ ACt U0 ° f19371 
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S. 31—Art. 19 (1) (f) of Constitution is not infring¬ 
ed -(Constitution of India, Art. 19 (1) (f)). See Prohi- 
7 N,adras Prohibition Act (10 of 1937), S. 28. 
AIR 19o4 Mad 993 (DB). 


SECTION 34 

-S. 34—Search under — Essential formalities 

Absence of respectable local witness—Effect. 


S- 31 Provisions though not unconstitutional 
are very drastic in uature. See Prohibition — Madras 
Prohibition Act (10 of 1937), S. 28. AIR 1954 Mad 
993 (DB). 

SECTION 32 

®"""~S.32 — Not ultra vires. See Government of 
India Act (1935), S. 107. 1957 Cri L J 409 : AIR 1957 
S C 297. 

-S. 32—Non-compliance with—Effect. 

Where there has been substantial compliance with 
the provisions of S. 32 of the Madras Prohibition Act 
and a portion of the wash was preserved for analysis 
any subsidiary omission to comply with the strict 
terms of S. 32 will not vitiate the trial. (1964) Mad 
L J (Cr) 664 (Mad). 

-S. 32 — Not every omission to comply vitiates 

trial. 

It is not every subsidiary omission to comply with 
the strict terms of S. 32 which will vitiate the trial, 
though that is a statutory safeguard, which the police 
are bound to comply with, as far as possible. 1959 
M W N (Cr) 215 ; (1962) 2 MLJ :90, Rel. ou. 1964 
Mad L J (Cr) 664 (Mad).« 


It will be extremely unsafe and risky to convict an 
accused solely on the strength of the evidence of the 
prosecutor, particularly so in respect of offences 
under the Prohibition Act. Every search contemplat¬ 
ed by S. 34 of the Act should be conducted in the 
presence of two or more respectable persons of the 
locality in which the search is to be conducted. 

The necessity of procuring the attendance of neigh¬ 
bours to the place of search to witness the search and 
to attest the search list, cannot be dispensed with. 
1958 Ker L I 868 :1958 Ker L T 966 •. 1958 Mad L J 
(Cr) 867: 1959 Cr L J 463 : A I R 1959 Ker 9S (99) 
(Pr 3) (DB). 

-S. 34— Government's responsibility for tortious 

acts of its agents—Illegal seizure of licensee's goods 
by Prohibition Sub-Inspector — Government is not 
liable to the licensee for the acts of the Prohibition 
Sub-Inspector. See Tort. AIR 1957 Mad 190. 

-S. 34 — Ratification by Government — Illegal 

seizure of goods-Sale by District Prohibition Officer 
of goods illegally seized by Prohibition Sub-Inspector 
cannot be considered to be the Act of the Government 
ratifying the seizure but an act done in the ordinary 
course of the discharge of their particular duties 
prescribed under the statute. See Contract Act (1872), 
S. 190. AIR 1957 Mad 190. 


-S. 32 —Compliance with provisions is necessary. 

Section 32 is a safeguard which the statute has 
provided and it is necessary to enjoin upon the police 
officers, who make searches and recover fermented 
wash and the like, that the statutory provision should 
be complied with. The circumstance that it had been 
held in a particular case that the omission to comply 
with this .provision did not vitiate the trial, should 
not be treated as authority for making the statutory 
provision a dead letter. 1962 Mad L J (Cr) 410 ; 
(1962) 2 Mad LJ 90. 

-S. 32 (as amended by Madras Act, 8 of 1958) — 

Non-compliance with—Effect. 

Where, in a case under S. 4 (1) (b) and (g). Madras 
Prohibition Act, the pots and the receptacles were 
sent to the Magistrate and the Mahazar proved by the 
Mahazar witness was also forwarded, there was no 
non-compliance with the substance of S. 32 of that 
Act as amended by Madras Act 8 of 1958. Even 
assuming that the report in terms of the amended 
S. 32 was not sent, that would not by itself vitiate the 
trial and the conviction of the accused. For, the real 
question is not whether a matter is expressed posi¬ 
tively or is stated in negative terms but whether dis¬ 
regard of a particular provision amounts to substan¬ 
tial denial of a trial as contemplated by the Code and 
understood by the comprehensive expression-‘natural 
justice ’ 1959 Mad VV N 469 » 1959 Cr L J 1189 : 
AIR 1959 Mad 450 (452) (Pt B) (Prs 10,11). 


-S. 34—Applicability and scope — Principle that 

special provision will apply—Section 29 being the 
special provision, the general provision in S. 34 will 
not applv—Search without warrant — Duty of Prohi¬ 
bition officer—No obligation cast on the Prohibition 
officer to send the records to the Magistrate. See Cri¬ 
minal P. C. (189S), S. 105. AIR 1955 NUC (Mad) 
3146. 

-S. 34—Search and articles recovered—Duty of 

prosecution to examineipanchayatdars—One of them 
at least must be examined.to corroborate the evidence 
of the search officer — Failure to do so will only lead 
to one result namely giving benefit of doubt to tbe 
accused. See Madras Prohibition Act (10 of 1937), 
S. 4 (1). 52 Cri L J 1058 : AIR 1951 Mad 

883 (2). 

SECTION 38 


—S. 38 (3)—Police thinking no enquiry necessary 
-Enquiry not made-ProceediDgs are not vitiated. 
On the mere ground that no enquiry in respect of 
ffence under S. 4 (1) (a) was held when the police 
fficer has a discretion to hold such an enquiry or 
ot if he thinks on facts that no such enquiry was 
ecessary or even possible, the proceedings cannot 
e said to be vitiated. The spirit of S. 38 (3) should 
e understood and applied 17 Mad L W 308, Distin- 
uished. 1952 Cri L J 1199: 1951 Mad WN 852-: 

951 Mad W N (Cr) 272 (1952) 1 Mad L J 12 : AIR 

952 Mad G04 (605) (Pt A) (Pr 8). 


-Ss. 32 and 28 to 31— Provisions are not repug¬ 
nant to existing law and are not invalid—(Govt, of 
India Act (1935), S. 107) - (Criminal P. C. (1898), 
Ss. 96 and 98|— (Constitution of India. Arts. 240 and 
254). See Prohibition—Madras Prohibition Act (10 of 
1937), S. 28. AIR 1954 Mad 993 (DB). 

-Ss. 32 and 28 to 31-Art. 19 (1) (f ) of Constitution 

is not infringed—(Constitution of India, Art. 19 (l)(fl). 
See Prohibition—Madras Prohibition Act (10 of 193,), 
S. 28. AIR 1954 Mad 993 (DB). 

-Ss. 32 and 28 to 31—Provisions though not un¬ 
constitutional are very drastic in nature. See ProhU 
hition—Madras Prohibition Act (10 of 1937), S. 28. 
AIR 1954 Mad 993 (DB). 


SECTION 41-A 

-S. 41-A—S. 41-A of the Act is intended to com- 

pel a person taken to a doctor to submit for examina- 
tion —Tbe doctor must be authorised under S. 41- A — 
Person taken to a doctor not authorised under S. 41-A 
-Examination by him of the accused- His evidence 
does not become inadmissible merely because he is 
unauthorised—See Madras Prohibition Act (1937)' 
S- 4. (1960) 2 Mad L J 449 : 1900 Mad L J (Cr) 
762. 

SECTION 4S 

-S. 48-Report of Prohibition Officer-Nature of 

-Position of Prohibition Officer and that of Police 
Officer—(Evidence Act (1872), S. 125). 
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A contention that a case under the Prohibition Act 
has to be initiated by a Police or Prohibition Officer 
in the manner indicated in S. 48, Prohibition Act, 
•that the report of a Prohibition Officer was more in 
the nature of a charge-sheet rather than a complaint, 
and that, therefore, the position of a Prohibition 
Officer should be equated to that of a Police Officer 
for the purp:*s* of S. 48 cannot prevail because a 
Prohibition Officer shall be deemed to be a Police 
Officer only for the purpose of S. 125, Evidence Act, 
which means he will be treated as a Police Officer, 
only for a limitted purpose. He cannot be regarded 
as a Police Officer for other purposes. 1957 Cr L J 
1395 : 1956 Andb L T 392 : 1950 An W R 642 : AIR 
1957 Andh-Pra 977 (977) (Pt B) (Pr 3). 

-Ss. 4S, 4 (1) (b), 32 — Offence under S. 4 (1) (b) 

—Police officer can investigate—Scope of Chapter V 
explained — Criminal P. C. (1898), Chapter XIV, 
S. 173. 

\ Police Officer investigating into a prohibition 
offence does so under the provisions of the Criminal 
Procedure Code, supplemented by the special provi¬ 
sions of the Prohibition Act. The Criminal Procedure 
Code covers all crimes and is not intended to meet 
special problems arising under the Prohibition Act. 

Chapter V of the Prohibition Act is only comple¬ 
mentary and supplementary to the provisions of the 
Criminal Procedure Code in Chapter XIV. Chapter V 
of the Prohibition Act has been enacted because the 
investigating agency can consist of two distinct 
agencies viz., the Police agency or the revenue and 
excise agency. It is only recently that the separate 
prohibition agency has been abolished and investi¬ 
gation has been entrusted to the Police. The prohi¬ 
bition agency cannot be made into a Police agency 
under the provisions of the Criminal Procedure Code. 
The Code contemplates only investigating Police 
Officers and Station House Officers. So a non-police 
prohibition officer can investigate only under the 
Prohibition Act. But the converse is not true. When 
a Police Officer investigates, he investigates only 
under the provisions of the Code. 

Hence the report of a Police Officer investigating 
a prohibition offence will fall not under S. 48 of the 
Madras Prohibition Act but under S. 173 of the Code 
-(1950) Mad W N 923, Dissented from. 1960 MWN 
017 : ILR (1961) Mad 70 : 1962 Mad L J (Cri) 331: 
<1962) 1 Mad LJ 434. 


-S. 4S — “Complaint”, meaning of — Includes 

report bv Police Officer also-Criminal P. C. (1898) 
S. 4 (1) (h)—Words and Phrasas—“Complaint”. 

Normally the word “complaint” includes the alle¬ 
gations made by all persons to Magistrate with a 
view to his taking action. The word “complaint” 
in S.48 of the Madras Prohibition Act is wider and 
should be construed in a general sense and the 
restricted definition given in the Criminal Procedure 
Code should not be made applicable. On this cons- 
traction the word "complaint” in S. 48 of the Prohi- 
i will include a report by a Police Officer 

w 6 ? , Mad w N 317 1 ILR (1961) Mid 70 : 
1902 Mad L J (Cri) 331 : (1962) 1 Mad L J 434. 

7 6. 48—Scope—Report of investigation forwarded 
by police officer and by prohibition officer-Distinc- 
an4oVj r f9 8 n Proper proceedure under Ss. 251-A. 
Cr P Code, See Criminal P. C. (1898). 

^DB) l ’ A ' 1957 Cr * L J 517 ' AIR 1957 Mad 292 

SECTION 53 

7^L 53 ^r° ndit, °“ s preceding Investigation - S. 
A* 7 do f s Prescribe report to Magistrate a condi- 

It 7 Inv “ t '8 a « 0n 1“ prohibition case- 

Implements or arrest of accus¬ 
ed—Police officer taking part in such seizure or 


arrest-He is disqualified by S. 495 (4) to prosecuting 
accused so arrested. See Criminal P. C. (1898), S. 157. 
(1962) 1 Andh W R 104. 

-S. 53 —Investigation by Police Officer and by 

prohibition officer — Distinction in the 
required to be followed. See Criminal P.C. (1898), 
S 5 (2). 1957 Cri L J 517* AIR 1957 Mad 292 (DB). 

-S. 53—In proper case accused can be discharged 

—Sectioii 4 ( 2 ) i< n"t inconsistent with procedure laid 
down in Cr. P. C. See Madras Prohibition Act (10 of 
1937), S. 4 (2). 1954 Cri L J 1521: AIR 1954 Mad 
993 (DB). 

QRPTinN 53-A 


-S. 53-A—Prohibition officer is not Police Officer 

either within the meaning of S. 162, Cr. P. C„ or 
within the meaning of S. 25 of the Evidence Act. See 
Madras Prohibition Act (10 of 1937. S. 25. AIR 1955 
N U C (Mad) 6 S 6 . 


SECTION 54 

-Ss. 54 and 4, 16, 13*\, 21—Rules under—Notifi¬ 
cation C O. Misc. No. 5452 dated 19th December, 
1952 Rr 6 and 10 —Validity-Restrictions held not 
unreasonable—(Constitution of India, Art. 19 (5) ). 

Though the mere fact that preparations used for 
medicinal, toilet or industrial purposes are liable to be 
misused is not a sufficient ground for banning them 
completely, the Legislature or the rule-making autho¬ 
rity is entitled to take steps to regulate their manu¬ 
facture, possession or sale; provided the regulation 
does not impose any unreasonable restraint or 
amounts virtually to a;prohlbition of their possession 
or use. There is nothing in R. 0 of the Notification 
G. O. Misc. 5452, which enacts any prohibition or 
which exceeds the limits of a reasonable restriction 
which the State may impose under Art. 19 (51 of the 
Constitution, AIR 1951 S C 318. ExpL; AIR 1954 
Mad 043: Rel. on. AIR 1955 NUC (Mad) 5940 
(DB). 

• 77 -S. 54 (a)— Arbitrary classification—Exclusion of 
citizens of French and Portuguese Settlements in 
India from foreign nationals tor purposes of issue 
ot liquor permits held arbitrary and void under 
Art. 14. See Constitution of India, Art. 14. AIR 1952 
Mad 734 (DB). 

FORMS Ill-A, B and C 

See Prohibition — Madras Prohibition Act (10 of 
1937), S. IS. 

-MADRAS PROHIBITION (SUPPLEMENTARY) 

ACT (11 of 1941) 

SECTION 2 

——S. 2 — Effect — Hemp Drug Rules including 
Rule 23 framed under Indian Abakan Act are not in 
force—Hence possession of 1/10 tola of Ganja after 
that enactment is an offence under S. 4 (1)M Madras 
Prohibition Act. See Prohibition - Madras Prohibi- 
(1 ° of 1937) ’ S * 4 U) W. AIR 1952 Mad 


_ (8 A o? I958) PROHIBmON ( AMENDMENT ) ACT 


1U 

S-JMSCV W “ h S " 1 Cht “‘ 

of w ? te r and saccharine when in the pi 
cess of vinous alcoholic fermentation or in whi< 

WOuldcODS £ lu <ewa 
Act s 1 Q d r 8 lUlation - Therefore, when the Madi 
as M«ihln 5 ?n ®nacled to plug as many loophol 
KJE** ! t n J he , working of the Prohibition A< 
the framers of the Act included this mixture of wat 
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and saccharine material as coming within the term 
‘wash’ provided the stage at which it was, when it 
was in the process ot vinous or alcoholic fermenta¬ 
tion or in which such fermentation has ceased. On 
that conclusion, it follows that there is no necessity 
to send the sample of every kind of wash seized to 
the Chemical Examiner in order to find out whether 
it was only a mixture of water and saccharine mate¬ 
rials, etc. The Prohibition Officers can legitimately 
be considered as experts and their evidence regarding 
wash may be accepted as expert testimony and it is 
only when they feel baffled, the aid of the Chemical 
Examiner need be resorted to. 1959 Mad W N 469 i 
1959 Cri L J 1189 : AIR 1959 Mad 450 (453) (Pt C) 
(Pr 12). 

—MYSORE PROHIBITION ACT (37 of 1948) 

PREAMBLE 

■-Preamble—Territorial discrimination—Act is not 

invalid because it is not put into force in entire State 
— What is to be seen is whether classification is 
arbitrary and whether it bears any relation to object 
sought to be attained by legislature — Classification 
made in Mysore Prohibition Act is not arbitrary and 
whether it bears any relation to object of Act it 
does not offend Art. 14 of Constitution and is valid 
—Mysore Prohibition Act — Validity. See Consti¬ 
tution of India, Art. 14. 1955 Cri L J 1272 : AIR 
1955 Mys 116. 

SECTION 4 

-S. 4 (1) (a) (b) and (g) — Accused neither tenant 

not owner of premises—Mere presence during police 
raid—Not sufficient for conviction. 

Where the accused was neither the owner nor the 
tenant of the premises and there was no evidence 
that he was residing therein; nor was he a member 
of the family to whom the house belonged, the pre¬ 
sence of the accused at the place when the police 
raided the house could not be regarded, without 
anything further, that he had committed the offence. 

1961 Mad L J (Cri) 717 : (1962) 40 Mys L J 177. 

-S. 4 (1) (a) — Constitution of India, Art. 311 — 

Departmental enquiry—Offence involving moral tur¬ 
pitude — Meaning of — Offence under S. 4 (1) (a) of 
Mysore Prohibition Act (37 of 1948) held involved 
moral turpitude — Omission to specify in notice by 
disciplinary authority that offence committed by 
delinquent involved moral turpitude — Conviction 
established under Standing Orders—Punishment held 
was competent. See Constitution of India, Art. 311. 

1962 Mys L J (Sup) 498 (DB). 

-Ss. 4 (1) (a) and 4 (1) (b) — Liquor found in 

vessel forming part of apparatus for manufacture — 
Liquor immediate produce of manufacture—Accused 
cannot be convicted for possession apart from manu¬ 
facture. 

Where the liquor or the intoxicating drug is the 
direct product ot the process of manufacture, the 
possession of such liquor or drug is an integral part 
of the process and the accused cannot be held to 
have committed two independent offences. 

Where, therefore, the liquor was iound in a vessel 
kept to receive the liquor when it was being pro¬ 
duced and formed part of the apparatus tor the 
manufacture, the liquor found in tne possession of 
the accused was the immediate produce of the manu¬ 
facture and consequently the accused could not be 
convicted of the offence of possession of the liquor 
as something apart from the manufacture of liquor. 
1962 Mad L J (Cri) 352 (Mys) i (1961) 39 Mys L J 
298:1LR (1961) Mys 293. 

-Ss. 4 (1) (j) and 2 (a) — Presumption under — 

When can be raised. 


Before any presumption could be raised under 
S. 4 (2) (a) some material mentioned in fhat section 
must have been in the possession of the accused for 
which he is unable to account satisfactorily. Only 
then the presumption in question could arise. Where 
nothing was found on the person of the accused, and 
he was only found smelling of arrack, no presump¬ 
tion can be raised. (1958) Mad LJ (Cri) 8b9 : ILR 
(1956) Mys 371. 

—S. 4—Burden of proof. 

The burden of # proof is heavily on the prosecution 
to establish that the articles alleged to have been 
seized are prohibited articles. 1955 Cri L J 1272 : 
ILR (1955) M>s 365 : AIR 1955 Mys 116 (117> 
(Pt A) (Prs 5, 6). 

-S. 4 (1) (i)—Burden of proof. 

Where the prosecution has proved that the ac¬ 
cused was found to have consumed liquor, without 
being intoxicated, in a 'dry' area, at a place and 
under circumstances which probabilise that he did 
so in a dry area it is for the accused to plead and 
prove that he took the drink in a non.prohibition or 
“wet” area : A I R 1952 Sau 35, Dissented from. 
ILR (1953) Mys 298 r 1953 Cri L J 649 : AIR 1953 
Mys 31 (32) (Pt A) (Pr 3). 

SECTION 14 

-S. 14 — Confiscation of conveyance — “Liable 

to confiscation” meaning of—Criminal P. C. (1898), 
S. 517—Words and Phrases. 

An order confiscating a conveyance under S. 14 
should not be passed without giving an opportunity 
to the alleged owner to prove that he did not know 
and had no reason to believe that the conveyance 
was likely to be used for transporting liquor illicitly: 
AIR 1921 Pat 232, AIR 1942 Mad 724 and (1911) 12 
Cri L J 103, Rel. on; (1929) 7 Mys L J 99, Disting. 
1952 Cri L J 701 s 31 Mys L J 26 : AIR 1952 Mys 39 
(39) (Pr 3). 

SECTION 16 

-Ss. 16, 51 and 56—Scope—Offence under Act— 

Power of police to investigate under Chapter XIV> 
Criminal P. C. is preserved in lull—He can also frame 
a charge-sheet under S. 173 (1)—Once a charge-sheet 
is filed, S. 251-A, Criminal P. C. is attracted and 
there is nothing wrong in the Magistrate inquiring 
into or trying the case under that section—(Criminal 
P. C. (1898), Ss. 5 (2) and 251-A). See Prohibition 

— Mysore Prohibition Act (37 of 1948), S. 51. 1959 
Cri L J 496 : AIR 1959 Mys 100. 

SECTION 31 

-Ss. 31 and 32 — Procedure for effecting a search 

— Irregularity in conducting the search — If vitiates 
conviction under S. 4 (1), (a), (b), (g) and (k). 

Section 31 of the Mysore Prohibition Act lays down 
the procedure lor the issue of a search warrant. 
Section 32 is an exception to S. 31 and that contem¬ 
plates that under certain conditions power is given 
to police officers to search without a warrant. The 
provisions of Ss. 31 and 32 are made having true 
regard to the circumstances t (1) apprehension of 
the articles, etc., from which illicitly distilled liquor 
is manufactured as well as the persons manufacturing 
the same; (2) to safeguard the rights and interests of 
individual citizen. (1901) Mad L J (Cri) 717: (1962) 
40 Mys L J 177 « ILR (1961) Mys 628. 

SECTION 32 

-S. 32 — Section 31 of the Mysore Prohibition Act 

lays down the procedure for the rissue of a search 
warrant — S. 32 is an exception to S. 31 and that 
contemplates that under certain conditions power is 
given to police officers to search without a warrant. 
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See Prohibition — Mysore Prohibition Act (1948), 
S 31. (1961) Mad L J (Cri) 717 : (1962) 40M>s 
LJ 177 1 ILR (1961) Mys 628. 

—S. 32—Search without warrant—Legality. 

It is not correct to say that a search should always 
be preceded by a warrant authorising the search. 
Powers of entry and search without a warrant are 
auite valid under certain circumstances under S. 32. 
1955 Cri L J 1272 : ILR (1955) Mys 365 : AIR 1955 
Mys 116(117) (Pt B) (Pr 7). 

SECTION 41 


—Ss. 41, 45 and 51 - Validity - If offend Art. 14 
of Constitution. 

The procedural differences resulting from Ss. 41, 
45 and S. 51, Mysore Prohibition Act are the out¬ 
come of changes in law. They are not designed to 
produce inequality. The two procedures are sub¬ 
stantially same. What the legislature wanted was 
that whenever a responsible police officer had an 
opportunity to investigate into a case and file a 
charge-sheet, then it would be sufficient if the Magis¬ 
trate examines the records prepared by him and 
questions the accused and bears argument on behalf 
of the prosecution and the accused before he makes 
up his mind to frame charge or discharge the ac¬ 
cused. But in the case of a private complaint in 
which the accused generally had not the benefit of 
an earlier investigation by any responsible officer, 
then it was thought proper that the Courts should 
examine the matter with care, right from thebe- 
ginning. V\ hether one adopts one procedure or tbe 
other it made no difference in the standard of proof 
required or in the tests to be applied in appreciating 
the evidence. Article 14 does not take note of trivial 
differences in procedure incapable of producing any 
injustice. 1959 Cri L J 496 : 36 Mys L J 124 :1 L R 
(1957) Mys 418 i 1958 Mad L ) (Cr) 329 : AIR 1959 
Mys ICO (101) (Pt B) (Pr 10). 


SECTION 45 

~S. 45 — Does not offend Art. 14—(Constitution of 
India, Art. 14). See Prohibition—Mysore Prohibition 
Act (1948), S. 41. 1959 Cri L J 496 j AIR 1959 
Mys 100. 

SECTION 51 


preserved in full. He can also send a charge-sheet 
under S. 173(1), Cr. P. C. - Once a charge-sheet is- 
filed provision of S. 251-A, Criminal P. C. is attracted 
—There is nothing wrong in the Magistrate inquiring 
into or trying the case under that section —(Criminal 
P. C. (1898), Ss. 5 (2) and 251-A). See Prohibition— 
Mysore Prohibition Act (1948), S. 51. 1959 Cri L J 
496 : AIR 1959 Mys 100. 

—MYSORE PROHIBITION ACT, 1961 (17 of 1962) 

SECTION 1 

-Ss. 1 (3), 129 and Sch. A — Applicability to area 

which formerly formed part of Madras State — Act 
applied and not Madras Prohibition Act, 10 of 1937. 

Since 12-4-1902, Mysore Prohibition Act (17 of 
1962) is the only law of prohibition in force in the 
entire State of Mysore including the area which 
formerly formed part of the Madras State. This is 
in virtue of the repeal of Madras Prohibition Act, 10 
of 1937 by S. 129 read with Sch. A of Mysore Act 
of 1902. The mention of Madras Act 10 of 1938 in 
Sch. A is a clerical error for Act 10 of 1937. Madras 
Act 10 of 1938 was an amending Act and was already 
repealed by the Madras Repealing and Amending Act 
14 of «1951. It cannot, therefore, be said that the 
same Act (Madras Act 10 of 193S) was repealed again 
In 1902. According to the principles of interpreta¬ 
tions of Statutes, the Court has got every power tc 
rectify such an error. (1902) 40 Mys L J 768; A I R. 
1953 Cal 733; A I R 1962 Puni 337, Disting. (1962) 
40 Mys L J 982. 

SECTION 12 

-S. 12 — Constitution of India, Art. 311—Depart¬ 
mental enquiry — Offence involving moral turpitude 
—Meaning of — Offence under S. 4 (1) (a) of Mysore 
Prohibition Act (37 of 1948) held involved moral 
turpitude — Omission to specify in notice by disci¬ 
plinary authority that offence committed by delin¬ 
quent involved moral turpitude—Conviction estabisli¬ 
ed under Standing Orders — Punishment held was- 
competent. See Constitution of India, Art. 311. 1902 
Mys L J (Sup) 498 (DB). 

SECTION 59 


-Ss. 51,10 and 59 — Scope — Offence under Ac 1 

— Power of police to investigate — Applicability of 
S. 251-A, Cr. P. Code—(Cr. P. Code (1898), Ss. 5 (2) 
and 251-A). 

On a reading of Ss. 51, 10 and 56 of the Mysore 
Prohibition Act, It is absolutely clear that the power 
of the police to investigate under Chapter XIV of the 
CnP. Code is preserved in full. Hence the Police 
Officer has a right to investigate into the offence 
under the Mysore Prohibition Act under Chapter XIV 
ot the Cr. P. Code and can also send a final report 
under S. 173 (1), Cr. P. Code which is better known 
as charge-sheet. Once he flies a charge-sheet 
under S. 173(1), Cr. P. Code, provisions of S. 251-A 
are attracted and there is nothing wrong in the 
Magistrate inquiring into or trying the case under 
s E&“; f A I R 1957 Mad 292, Foil. 36 Mys L J 
Q 2 ' Nlad L J (Cr) 329. ILR (1957) Mys 418 : 

fprsVs), L J 496 ' A1 R 1959 M y s 10 ° (101) (Pt A) 

" S V 5l { 41 ® nd 45 — Do not offend Art. 14—The 
d ! fferenc “ resulting from Ss. 41,45 and 
51 are the outcome of changes in law—They are not 
designed to produce inequality. See Prohibition — 

tea HM 1 ‘feToo! 19481 ’ s - 41 - 1359 &l L1 

SECTION 58 

Ss. 50,51 and 10 — Scope—Offence under Act- 
rower of police to investigate under Chapter XIV is 


-S. 59 (b) —If arrack is liquor—Scope of S. 2 (19). 

What section 2 (19) of the Mysore Prohibition Act 
does is to define liquor, and what the definition does 
is to give an inclusive definition. It opens with the 
words 'liquor includes’ and not with the words- 
‘liquor means,* So it is obvious that every substance 
which is liquor according to the natural import or 
meaning of the word 'liquor* is undoubtedly liquor, 
Spirits of wine, denatured spirits, wine, beer and 
toddy are also included in the definition and become 
liquor for the purpose of the Act not because if there 
had been no inclusion of those substances in the 
definition they would not have been liquor but obvi¬ 
ously by way of super-abundant caution. Liquor, 
according to the natural import of that word, accord¬ 
ing to the Concise Oxford Dictionary means 'liquid’ 
(fermented or distilled, for drinking (malt, ale, beer. 
S?^k°u e *S’ J he question k ^whether anack is one 
09 ^uid- So whether the definition contained in 
included arrack within the definition as it 
included spirits of wine and other substances or not, 
f arrack is liquor as ordinarily understood, such non- 
inclusion would not denude it of its character as 
liquor if really, it is. Since it is clear that it is liquor 

\ W ® S DOt e necessa 7 * 0 ?the 
aSt £ ' t0 ? ake u an y notification declaring 

J l,qu ? r . purpose of the Act not- 

‘nSaME?i llquoroven other- 

Ss 1 /; (SSHfcil & m: tI3e5) 2 u " 
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' 59 (b) — Conviction for an offence under— 

Burden of proving that alcohol consumed was of 
prohibited variety. 

It is not obligatory to get the blood and urine of 
the accused examined unless the prosecution wants 
to rely on the presumption under S. 85(3) of the 
Mysore Prohibition Act. Section 16 of the Mysore 
Prohibition Act cannot be regarded as being in the 
nature of an exception to the general provisions con¬ 
tained in S. 12 and of other sections in Chapter III 
of the Act. Section 10 must be regarded as merely 
declaring that the articles specified in that section 
are outside the pale of the Prohibition Act. There, 
tore the burden of proving that the alcohol con¬ 
sumed by the accused was a prohibited liquor, rests 
on the prosecution. (1965) Mad L J (Cri) 855: 
tlS65) 2 Law Rep 374 (Mys). 

-S. 59 (1)—If sentence of imprisonment compul¬ 
sory. 

It is obvious from the provisions of clause (1) of 
S. 59 of the Mysore Prohibition Act that for a first 
-offence under that section a sentence of imprison¬ 
ment is not always obligatory and that each case must 
depend upon its own facts in regard to the question 
whether a sentence of imprisonment must needs be 
awarded or whether a sentence of fine is enough. 
<1905) Mad L J (Cri) 403 : (1963) 1 Mys L J 104. 

SECTION 86 


SCHEDULE A 

Since 12-4-62, Mysore Act is only law of prohi¬ 
bition in Mysore including area which formed part 
of Madras State — 


-Sch. A—This is in virtue of the repeal of Madras 

Prohibition Act 10 of 1937 by S. 129 read with Sch A 
of Mysore Act 17 of 1902—See Prohioition—Mysore 
Prohibition Act (17 of 1902)), S. 1 (3). (1962) 40 Mys 
L J 982. 


SCHEDULE A—ITEM NO. 3 

-Schedule A - Item No. 3—Error in mentioning 

Madras Act (10 of 1938), instead of Act (10 of 1937)— 
Power of Court to correct — Interpretation of Statues 
—Repeal, amendment and consolidation. 

Following the principle laid down in AIR 1952 S C 
324; that when an Act has been amended in such a 
way as to incorporate itself or a part of itself into the 
earlier Act, then the rule of construction is that the 
earlier Act must thereafter be read and construed 
‘except where that would lead to repugnancy, incon¬ 
sistency or absurdity' as if the altered words had 
been written into the earlier Act with pen and ink 
and the old words scored out so that thereafter there 
is no need to refer to the ameuding Act at all. In 
view of this legal position, there was no need for the 
Legislature to include Madras Act 10 of 1938 in the 
Schedule, Even otherwise Madras^ Act 10 of 1938 was 
formally repealed by Act 14 of 1951. 


-Ss. 86 and 109—Scope and meaning. 

The Registered Medical Practitioner referred to in 
•clause (a) oi S. 86 of the Mysore Prohibition Act must 
be a person who has an authorisation from the Gov¬ 
ernment of the nature referred to in S. 109 (1). 
Clause (b) of S. 86, however, appears to make a dis. 
tinction between a Registered Medical Practitioner 
working in the hospital or dispensary maintained by 
State Government or a local authority and any other 
Registered Medical Practitioner, with reference to 
the latter ot whom alone an authorisation by the 
State Govern irent appears to be necessary. It would 
appear that the importance of an authorisation by the 
State Government in favour of a Medical Practitioner 
lifs in the fact that it may be regarded as the founda¬ 
tion of the power or special power of investigation 
provided in S. 109 of the Act. It should, however, 
be remembered that any defect in the investigation, 
in the absence of a specific provision in the statute 
expressly prohibiting a Court from taking cognisance 
of an offence in the event of there being such defect in 
the investigation, will not affect the Jurisdiction of a 
Court. (1904t Mad L J (Cr) 702 i (1964) 2 Mys L J 
47 : 1LR (1964) Mys 561. 

SECTION 109 

-S. 109 — The Registered Medical Practitioner re¬ 
ferred to in clause (a) of S. 80 of the Mysore Prohi¬ 
bition Act must be a person who has an authorisation 
from the Govt, of the nature referred to in S. 109 (1). 
See Prohibition — Mysore Prohibition Act (1961), 
<17 of 1962), S. 80. (1964) Mad L J (Cr) 702 i (1964) 
2 Mys L J 47 : 1LR (1964) Mys 561. 

SECTION 129 

-S. 129—Since 12-4-1962 Mysore Prohibition Act 

17 of 1902 is the only law of Prohibition in force in 
the entire State of Mysore including the area which 
formerly formed part of the Madras State. This is 
in virtue of the repeal of Madras Prohibition Act 10 
of 1937 by S. 129 read with Sch. A of the Mysore Act 
of 1QQ2 — See Prohibition - Mysore Prohibition Act 
<17 of 1962), S. 1 (3). (1902) 40 Mys L J 9S2. 


Held, Madras Act 10 of 1938 having been repealed 
in 1951 it would be illogical to hold that the Mysore 
Legislature repealed it again in 1962, instead of re¬ 
pealing Madras Act 10 of 1937 which it was necessary 
to repeal tor the purpose of promulgating in the entire 
State as an amended and consolidated uniform enact¬ 
ment on the subject of prohibition. The error in 
Item No. 3 of the Schedule A is a clerical error and 
the Court has got every power to rectify such an 
error. (1964) Mad L J (Cr) 4 s (1962) 40 Mys L J 
982. 


-PUNJAB INTOXICATING SPIRITUOUS PRE¬ 
PARATION, IMPORT, EXPORT, TRANSPORT, 
POSSESSION AND SALE RULES (1952) 


-Validity of. 

In the Punjab Excise Act the rules are issued under 
:he provisions of Ss. 5, 6, 10, 17, 18, 24 and 53 of 
the Act. These sections enable the State Govern¬ 
ment to issue the rules and these rules have been 
issued by the State Government. Tincture Cardamom 
ind Tincture Zingiberis are mentioned in clauses o 
and 17 of notification No. 709 F. 6c T.—52/1273 issu¬ 
ed by the Government under S. 3 (14) of the Punjab 
Excise Act, on the 22nd of March, 1952. No ques¬ 
tion of delegated leg'slation arises in this case. 1951 
5 C R 082, Foil. 1953 Cr L J 549 i 55 Punj L R 187 i 
(LR (1953) Punj 618 : AIR 1953 Punj 77 (79) (Pt C) 
Pr 5) (DB). 


-Scope of. 

The Rules were valid. There is a vast distinction 
between the actual prohibition and (regulation. 1951 
S C R 682, Disting. (1890) A C 88; 13 AC 446, Rel. 
on. 1953 Cr L J 549 : 55 Punj L R 187 : ILR (1953) 
Punj 018: A 1 R 1953 Punj 77 (80) (Pt D) (Pr 8) 
(DB). 

-SAURASHTRA PROHIBITION ORDINANCE 

SECTION 66 

-S. 66 (b)— Retrospective effect. 


PROHIBITION - TRAVANCORE-GOCBIN PROHIBITION ACT (1950). Pre. 939 


As Ch. Ill of the Ordinance, which lays down 
what the prohibitions were, was made applicable on 
and from 1-4-1950, there can be no offence for pos¬ 
sessing any intoxicant on 12-1-195J, (1950) 3 5au 
L R 1S3. 

-TRAVANCORE-COCHIN PROHIBITION ACT 
(13 of 1950) 

See also Kerala Prohibition Act (T. C. Act 13 of 
1950). 

PREAMBLE 

-Pre.-Validity. 

The operation of the proviso to Art. 304 (b) is not 
attracted to theT. C.Prohibitio a Act. regard being had 
to the true nature aod scope of the Act. The proviso 
will apply only if the Act imposes restrictions on the 
freedom of trade, commerce and intercourse as 
declared in Art. 301 of the Constitution. This Act in 
its pith aod substance prohibits only the use and 
consumption of intoxicating liquors. It concerns itself 
only with the enforcement of prohibition and this 
subject is within the competence of the State Legis¬ 
lature: Vide Entry 8 in list II, schedule VII. The 
protection afforded by Art. 301 is confined to such 
activities as may be regarded as lawful trading acti¬ 
vities. It does not extend to an activity in respect of 
anything which is extra commcrcium. Liquor is not a 
legitimate article of trade and freedom of trade in 
liquor is not protected by Art. 301. An Act which 
restricts or even prohibits trade in liquor, therefore 
need not satisfy the procedural requirements of 
Art. 304 for its validity. (1961) Mad LJ (Cr) 58: 
1960 Ker L J 842 i (1960) 2 Ker L R 50 : 1960 Ker 
L T 753 : 1 L R (I960) Ker 916 i 1961 (1) Cr L J 70: 
AIR 1961 Ker 8 (13) (Pt C) (Pr 33) (FB). 


SECTION 7 

-Ss. 7 ( 8 ) and 26 ( 1 ) — Medicinal and toilet pre¬ 
parations taxable under the Act. See Sales Tax— 
Kerala General Sales Tax Act (11 of 1125), S. 4. 
1965 Ker L T 1225 : 1965 Ker L j 806. 

-Ss. 7 ( 8 ) and 8 (1) (a) - Possession of medicinal 

preparations containing alcohol is an offence. 

Unless exempted under S. 21 of the Travancore- 
Cochln Prohibition Act the possession of medicinal 
preparations (arishtar) containing alcohol would 
come within the mischief of the provisions of the 
Act. (1961) MLJ (Cri) 782« 1901 Ker L T 575 « 
1961 Ker LJ 782. 

SECTION 8 


:—S 8 (1) — Illicit liquor recovered from box the 
key of which was with wife — Prosecution not prov¬ 
ing that possession of wife was on behalf of accused 
--Conviction of accused is not sustainable. Penal 
Code (1800), S. 27, Evidence Act (1872), Ss. 100 and 
* L BH961) 2 Ker 510 i (1961) 2 Ker L R 197 ; 
1961 Ker L J 693 :1961 Ker L T 584. 

——S. 8 (11 (a) — Requirements to constitute the 
offence — Contraband articles found in possession ol 
wile—Husband having no knowledge of such posses. 
sion- p ossession by wife whether amounts to posses- 
5,01 “ "y husband -Conviction of husband — Legality 

“J"® 0 ' 1 . liq V°5 lo ““ d J® Possession of wife 
without knowledge of husband-Husband not bound 
to explain that possession—Evidence Act (1 of 1872) 
S. 106 — Penal Code (45 of 1860), S. 27.' 

presumption that the head of the family or the 
husband is responsible for the incriminating article' 
‘ e n c ?^ ed ,om u ^ e ,. hous c a occupied jointly by h m 
and others is rebuttable. S.27 ol the Indian Penal 
Code, cannot be applied to $ case where the posses. 

ThU 8LSJ* Wt 10 "M account" of the accused 
The fiction (hat the husband and wife are one and 
the same person cannot also be extended. A menta' 


element such as intention or consciousness or know¬ 
ledge must be established before the possession of 
illicit liquor can be said to constitute an offence under 
the Act. As the husband is not proved to have been 
in conscious possession of the illicit liquor, his con¬ 
viction must necessarily fail. 

In a case under S. S (1) of the T. C. IProhibition 
Act, the onus of proving the guilt of the accused 
rests on the prosecution. Section 106 of the Evi¬ 
dence Act does not come into play here. It does not 
affect the onus of proving the guilt of the accused. 
In this case so long as the prosecution has not 
succeeded in proving that the illicit ’liquor kept 
inside the box of which the key was with his wife 
was with his knowledge certainly the husband can¬ 
not be called upon to explain that possession. 
(1962) Mad L J.(Cr) 29 » 1961 Ker L J 696 : (1961) 
2 Ker L R 197 : 1961 Ker L T 5S4 :1 L R (19G1) 2 
Ker 510. 

-Ss. 8 (1) (a), 7 ( 8 ) and 21 — Medicinal prepara¬ 
tion containing alcohol — Possession of—When is an 
offence. 

Unless exempted under S. 21 the possession of 
medicinal preparations containing alcohol would 
come within the mischief of the provisions of the 
Act and would amount to an offence under S. 8 (1) 
(a). 1961 Ker L T 575 : 1961 Ker L J 782. 

-Ss. 8 (1) (a) and 8(1) (g)—Possession of ‘wash* fit 

for distillation—Offence comes not under S. 5 (1) (a) 
but under S. 8 (1) (g) and isitriable as a warrant case. 
(Criminal P. C. (1898), S. 4 (l);(v) and (sv)). (1961) 1 
Ker L R 190. 

-—S. 8 (1) (a), (b) aud (g) — Illicit manufacture of 
liquor — Attestors of search mahazer won over by 
accused—Effect on prosecution evidence. 

The accused persons were found illicitly 
manufacturing arrack when a search was made of 
their house. The evidence of the excise officers who 
conducted the search was sought to be corroborated 
by the testimony of two independent witnesses who 
had attested the search mahazar. The attestors had 
been won over by the accused at the trial stage. In 
view of their admission that they had attested the 
mahazar no great weight could be attached to their 
statement that they attested the mahazar at a different 
place and on the next day. 

Held, that such a change of attitade on the part of 
the independent attestors could not by itself destroy 
the effect of the prosecution evidence. The conviction 
of the accused persons under S. 8 (1) (a), (b) and (g> 
was justified. (1960) 1 Ker L R 580 i 1900 Ker L T 
704. 


7 - 7 -S. 8 (l)(g) — Possession of fermented wash for 
illicit distillation —Offence — Triable' as a warrant 
case—Warrant case tried as summons case -Acquittal 
—Legality — (Criminal Procedure Code (5 of 1898), 
Ss. 244 aod 245 — Summons case—Accused pleading 
not guilty—Witnesses present — Acquittal without 
examining witnesses, unsustainable. 

The offence with which the respondent was 
charged was for being in possession of 8 edaugazhis 
of fermented wash fit for illicit distillation. The 
ottence would, therefore, be one uuder S. 8 (1) (g) of 
the Travancore.Cochin Prohibition Act (1950) and 
not under S. 8 (1) (a) which applies only to possession 
of liquor. An offence under S. 8 (1) (g) is punishable 
with imprisonment which may extend to two vears 
and is therefore triable only as a warrant case. Where 
a warrant case is tried as a summons case and tha 
accused is acquitted the order cannot be sustained, 
lhe order of acquittal in such case is not In accord- 

? Sl i? m0ns caso when the accused 
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would be to examine the witnesses and then proceed 
with the case under S. 245. The acquittal under 
S. 245 without examining the witnesses, who are 
actually present is, in any view unsustainable. (I960) 
Mad L J (Cr) 378 i (i960) 1 Ker L R 372 : 1960 Ker 
L J 375 i 1960 Ker LT 479. 

-S. 8 (1)—Conviction under—Prosecution relying 

solely on evidence of officers conducting search— 
Witnesses attesting search mahazar turning hostile— 
Cunviction cannot be sustained. 
i- Though the contention that the rejection of the 
evidence of the Excise Officers who conduct searches 
on the ground that they are interested in the case 
would lead to miscarriage of justice, specially in a 
case where the officers had conducted the search in 
the presence of neighbours, the fact that due to the 
intervention of the accused the witness subsequently 
turned hostile is not without force. However, any 
possible prejudice to the prosecution would not 
justify the non-enforcement of the salutary provisions 
of the Act introduced with a view to safeguarding 
the liberty of the citizens of the land. 

Moreover, unless shown to be biassed, persons who 
give evidence before Court that .they have not wit¬ 
nessed the search but simply signed the search list at 
the instance of the officers, cannot be presumed to be 
speaking falsehood, in such cases conviction cannot 
be sustained. AIR 1959 Ker 98. Followed. (1960)1 
Ker L R 169 : 1960 Ker L T 271 : 1960 Ker L J 228: 

I L R (1960) Ker 427. 

-Ss. 8 (1) (a) and 8 (1) (b) — Accused charge- 

sheeted under S. 8 (1) (a) and S. 8 (1) (b), Travancore 
Cochin Prohibition Act — Offence under S. 8 (1) (a) 
triable as a summons case and that under S. 8 (1) (b) 
triable a? warrant case—Procedure to be adopted is 
that applicable to warrant cases as prescribed by 
Chapter 21. See Criminal P. C. (1898), S. 251. I960 
Ker L T 99. 

-S. 8 (1) (a)—Offence under—Evidence given by 

Officers of department — Independent corroboration 
—Necessity. 

It is incorrect to say that, in every case under the 
Prohibition Act, there should be independent evi. 
dence to corroborate the officers of the Department. 
Where the seizure of arrack was made on the road 
without search of aoy premises, it is not essential 
that there should be independent evidence to corro¬ 
borate the Officers. Each case has to be decided on 
the evidence in the case. AIR 1959 Ker 98 and 1959 
Ker L R 805, Dist. 1959 Ker L J 1045. 

-S. 8(1) — Attestation of search mahazar by fish 

monger and person not neighbour—Evidence of these 
witness—Value of—Acquittal—No interference. 

Attestation of the search mahazar upon the search 
of the premises by a fish monger and another person 
who is not a neighbour was held r>ot to satisfy the 
requirements of law. AIR 1959 Ker 98, Rel. on. 

Where these witnesses deposed to, that the arrack 
was found not inside the room but in the corner of 
the compound, while the prosecution case was that 
it was found inside the room, and the witnesses were 
not declared hostile and in view.of this evidence the 
accused were acquitted: 

Held, that there was no warrant to interfere with 
the acquittal. 1959 Ker L R 665 : 1959 Mad L J (Cr) 
634: 1959 Ker LT 768. 

-S. 8-Examination of principle witness-Witness 

not served - Disposal of case without examining 
such witness is not justified. 195J Ker L 1 4yo, 

SECTION 9 

_S. 9—Examination of principle witness-Witness 

not served—Disposal of case without examining such 
witness is not justified. 1959 Ker L T 496. 


SECTION 21 

--S. 21— Unless exempted under S. 21ofT. C. 

Prohibition Act the possession of medicinal prepara¬ 
tions (erishtas) containing alcohal would come within 
the mischief of the Act. See Prohibition Travancore- 
Cochin Prohibition Act (1950), S. 8 (1) (a). 1961 Ker 
L J 782 : 1961 Ker LT 575. 


SECTION 37 

-S. 37 — Scope — Searching house of accused by 

officer competent to act under S. 37 but not authori¬ 
sed by Government to act under S. 38 — Legality — 
Failure to record reasons—Effect. 

The failure to record the reasons will not indicate 
that the search was not one made under S. 37 of T. C. 
Prohibition Act. When the officer was competent to 
act under S. 37, there is no justification for presum. 
ing that the search was under S. 38 and then invali¬ 
dating his action on the ground that he was not 
authorised by the Government to act under that 
section. Moreover S. 38 deals with entry and inspec¬ 
tion and does not appear to contemplate the seizure 
of contraband and as such the officer's action in 
entering the house and seizing the articles can only 
have been under S. 37. So far as the alleged illegality 
of the search is concerned, namely the failure to 
record reasons, it is sufficient to say that even assum¬ 
ing that the search was illegal the seizure of the 
articles is not vitiated. It may be that where the pro¬ 
visions of S. 37 are contravened the search could be 
resisted by the person whose premises are sought to 
be searched. It may also be that because of the ille¬ 
gality of the search the Court may be inclined to 
examine carefully the evidence regarding the seizure. 
But, beyond these two consequrnce?, no further 
consequence ensues. (1965) Mad L J (Cr) 341 s 1964 
Ker L J 193 : 1964 Ker L T 177 : (1964) 2 Ker L R 
455 : ILR (1964) 1 Ker 330. 

-S. 37 and S. R. O. 222 of 1962—Search and reco¬ 
very by Preventive Officer holding charge of the 
duties of the Excise Inspector — Legality — General 
Clauses Act, S. 18. 

Section 18 of the General Clauses Act can be at¬ 
tracted only if the subordinate is lawfully performing 
the duties of the Excise Inspector at the tine and as 
the Excise Inspector cannot delegate his powers and 
appoint his subordinate to exercise his functions the 
subordinate cannot be said to be lawfuly performing 
his duty. The elfect of the Excise Inspector putting 
the Preventive Officer-in charge of the duties is only 
to put him in charge of administrative matters. The 
Preventive Officer who was only put in temporary 
charge of the functions of the Excise Inspector was 
not competent to effect the search. (1965) M L J (Cr) 
297 1 1963 Ker L T 1144: (1963) 2 Ker L R 336. 


SECTION 61-A 

_S. 61-A—Scope and ambit—Accused found in an 

intoxicated condition and behaving riotously in a 
public place—Conviction under S. 8 (1) (j) of Prohi¬ 
bition Act and and S. 51 of the Police Act—Order of 
Magistrate to pay an amount out of the fine to the 
Officer who ‘detected* the offence-Legality. 

The case against the accused was that he was found 
in an intoxicated condition and behaving riotously in 
a public place. The offence comes squarely within 
the purview of S. 51 of the Police Act and since it 
happened in a prohibition area S. 9 of the Prohibition 
Act can also be included, but S. 8 (1) (j) does not 
come into the picture as there was no case that he 
consumed or brought the liquor in a prohibition area. 
Section 01-A of the Act contemplates the payment ot 
a portion of the fine levied under Ss. 8, 10,12 or 17 
of the Act only and not under S. 9. When a man is 
found in a state of intoxication in public place, the 
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offence is made out and no question of detection 
arises at all. In such a case an order for payment of 
the amount forthwith to the officer is passed without 
jurisdiction. Sction 0L.A only enables the Magistrate 
who tries the case to make a direction that any 
portion not exceeding one half of the fine which may 
be levied be paid to the Police and Prohibition Officers 
who may have assisted in the detection of the offence 
and he is bound to send the amount to be paid to 
the District Collector who is the authority to distri¬ 
bute it among such of the Officers aforesaid as may 
be chosen by him and in such proportion as he thinks 
fit. (1965) Mad LJ (Cr) 45 : 1964 Ker LJ 80S: 
(1964) 1 Ker L R 411: 1964 Ker L T 526. 

-TRAVANCORE PROHIBITION ACT (7 of 1123 
ME) 

—Offence under—Punishment. 

Uuless deterrent sentences are awarded for those 
found guilty of contravening the provisions of the 
Prohibition Act, the successful working of the Act 
will be seriously hampered. The High Court expects 
the Magistracy to take note of this and act accord¬ 
ingly. I L R (1951) Trav-Co 122 : 1953 Cri L J 69 : 
AIR 1952 Tra.Co 550 (530) (Pr 1). 

SECTION 9 


PROHIBITION ACT (1123 M. E.) 

(2) Negotiable Instruments Act (1881), S. 4 

(3) Stamp Act (1899). Ss. 2 (22), 3a, Sch. I, 

Art. 49. „ , „ XT 

(4) Statutory cross-references under Negoti¬ 
able Instruments”. 

See (ij Limitation Act (1908), S. 2 (9). 

(2) Negotiable Instruments Act (lool), o. 4. 

(3) Stamp Act (1899), S. 2 (22). 

Maker, liability of. 

See Negotiable Instruments Act (loSl), o. o~. 

See Negotiable Instruments Act (18S1), S. 4. 

Stamp duty. ^ . . . . _ 

See Stamp Act (1899), Sch. 1, Art. 49. 

Suit on. 

—Limitation. __ 

c_ t A fl QORI Ark 70. , A. 7R. 


PROMOTERS OF COMPANY 

Public examination of. 

See Companies Act (1950), S. 478. 

PROMOTING ENMITY BETWEEN CLASSES 
DURING ELECTION 

See Representation of the People Act (1951), S. 125. 


—S. 9—State of intoxication—Meaning. 

The word “intoxication” applies only to the exces¬ 
sive use of intoxicating liquors or drugs. And the 
state of intoxication may be taken to be practically 
equivalent to a state of druukenness, so that the 
person intoxicated was incapable of knowing the 
consequences of his action. 

Where the certificate of the Medical Officer stated 
that the accused was in a state of drunkenness for 
the following reasons, viz. smell of brandy from nose, 
redness of the eyes, very rapid pulse, and tremors of 
his hands. 

Held that these findings were absolutely insuffi. 
cient to hold that the accused was in a state of intoxi. 
cation. :1952 Ker L T 159 i 1952 Cri L J 1905 « ILR 
(1951) Tra-Co 755 : AIR 1952 Trav-Co 239 (242) 
(Pt A) (Prs 2,3). 

—S. 9 — Person found in state of intoxication in 
public road—Arrest—Refusal to give address. 

Where a person is found in a state of intoxication 
in the public road, he cannot be arrested unless he 
refused to give his address to the police when 
demanded. 1952 Ker LT 159 « 1952 Cri L I 1093 s 
ILR (1951) Trav-Co 755« AIR 1952 Trav-Co 239 
(243) (Pt B) (Pr 6). 

PROHIBITION LAW 

See (1) Constitution of India, Arts. 14 and 47. 

(2) Enactments under “Prohibition”. 

PROHIBITION OF IMPORT OR EXPORT 

See Sea Customs Act (1878), S. 19. 

PROJECTION 

See (l) Easements Act (1882), Ss. 15, 23. 

(2) Enactments under “Municipalities”. 

PROMISE 

See Contract Act (1872), S. 2 (d). 

Breach of. 

See Contract Act (1872), S. 73. 

PROMISOR AND PROMISEE 

See Contract Act (1872), S. 2 (c). 

I , PROMISSORY NOTE 

(1) Evidence Act (1872), S. 91. 


PROMOTING ENMITY OR HATRED 
BETWEEN GROUPS, 

See Penal Code (1860), S. 153A. 

PROOF 

See (1) Evidence Act (1872), Ss. 3, 50 to 99 and 
(2) Statutory cross-references under “Evi¬ 
dence”. 

Burden of. 

See Evidence Act (1872), Ss. 101 to 112, 114. 

PROPER AND IMPROPER QUESTIONS 
TO WITNESS 

See Evidence Act (1872), S 143. 

PROPER PARTY 

See Civil P. C. (1908), O. 1, R. 10; O. 34, R. 1. 

PROPERTY 

Acquisition, compulsory. 

See (1) Assam Land (Requisition and Acquisition) 
Act (25 of 1948). 

(2) Constitution of India, Arst. 19,31,31A,31B. 

(3) Land Acquisition Act (1 of 1894). 

(4) Requisitioning and Acquisition of Immov¬ 
able Property Act (30 ot 1952). 

(5) Tenancy Laws — West Bengal Estates Ac¬ 
quisition Act 1953 (1 of. 1954). 

Acquisition, self. 

See (1) Custom—Punjab — Ancestral property. 

(2) Hindu Law—Joint family. 

Ancestral. 

See (i) Custom—Punjab. 

(2) Hindu Law—Joint family. 

Attachment of. 

See Civil P. C. (1908), Ss. 60-04 and 130. 

Defined. 

See (1) Gift-tax Act (1958), S. 2, 

(2) Sale of Goods Act (1930), S, 2. 

Dispute as to. 

See Criminal P. C. (1898), S. 145. 

Immovable. 

See IP General Clauses Act (1897), S. 3 (28). 

(2) T. P. Act (1882), S. 3. ' v . 

Joint family property. 

See Hindu Law—Joint family. 
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PROPERTY 


Jus in rem Jus in personam. 

See (1) Evidence Act (1872). S. 41. 

(2) T. P. Act (1832), S. 3. 

Legal incidents of. 

See T. P. (1882), S. 5. 

Mark. 

See (1) Penal Code (1380), Ss. 4S2, 484, 4S0. 

(2) Trade Marks Act (1940). 

(3) Statutory cross-references under ' Criminal 
law”. 

Movable. 

See T. P. (1832), S. 6. 

Of State. 

—Exemption from tat. 

See Constitution of India, Art. 289. 

Right to hold. 

See Constitution of India, Art. 19. 

Transfer of. 

See T. P. Act (1882), S. 5. 

Union, property of, exemption from State taxation. 
See Constitution of India, Art. 285. 

PROPORTIONAL REPRESENTATION. 

See Statutory cross-references under "Elections”. 

PROPOSAL. 

See Contract Act (1872), Ss. 2, 3 and 4. 

Express and Implied. 

See Contract Act (1872), S. 9. 

PROSECUTION 

See Criminal P. C. (1898), Ss. 208, 252, 280, 289, 
292, 307. 

Adultery and enticing married woman, offence of. 

See Criminal P. C. (1898), S. 199. 

Company officers, prosecution of. 

See Companies Act (1950), Ss. 242, 545. 

Contempt of lawful authority. 

See Criminal P. C. (1898), S. 195. 

Duty of. 

See (1) Criminal P. C. (1898), Ss. 208, 280 and 307. 

(2) Constitution of India, Art. 20. 

(3) Evidence Act (1872), Ss. 101-104, 114 and 

(4) Statutory cross-references under "Criminal 
trial”. 

Malicious. 

—Suit for damages. 

See Tort—Malicious prosecution. 

Offences against public justice. 

See Criminal P. C. (1898), S. 195. 

Offences against State. 

See Criminal P. C. (1898), S. 190. 

Offences of breach of contract, defamation and 
against marriage. 

See Criminal P. C. (1898), S. 198. 

Offences of criminal conspiracy. 

See Criminal P. C. (1898), S. 190-A. 

Offences of defamation against public servant. 

See Criminal P. C. (1898), S. 198-B. 

Offences of marital misbehaviour. 

See Criminal P. C. (1898), S. 198-A. 

Offences relating to documents given in evidence. 

See Criminal P. C. (1898), S. 195. 

Permission to conduct. 

See Criminal P. C. (1898), Ss. 197-A, 198-B, 495. 
Rulers of former Indian States, prosecution of. 

See Criminal P. C. (1898), S. 197-A. 

PROSPECTING LICENSE 

Defined. 

See Mines and Minerals (Regulation and Develop¬ 
ment) Act (1957), S. 3. 


PROSTITUTION. 

See (1) Bengal Suppression of Immoral Traffic Act 
(0 of 1933). 

(2) Bombay Prevention of Prostitution Act (11 
or 1923). 

(3) Hyderabad Suppression of Immoral Traffic 
Act (49 of 1952). 

(4) Madras Devadasis (Prevention of Dedica¬ 
tion) Act (31 of 1947). 

(5) Madras Hindu (Bigamy, Prevention and 
Divorce) Act (0 of 1949). 

(0) Penal Code (1800), Ss. 300, 300A and 368B. 
(0 Suppression of Immoral Traffic in Women. 

and Girls Act (104 of 1956) and 
( 8 ) Statutory cross-references under "Criminal 
law”. 

Defined. 

See Suppression of Immoral Traffic in Women and 
Girls Act (1950), S. 2. 

Living on earnings of. 

See Suppression of Immoral Traffic in Women and 
Girls Act (1950), S. 4. 

Public place, in the vicinity of. 

See Suppression of Immoral Traffic in Women and 
Girls Act (1950), S. 7. 

Seducing or soliciting for purpose of. 

See Suppression of Immoral Traffic in Women and 
Girls Act (1950), S. 8. 

Selling minor for. 

See Penal Code (I860), S. 372. 

PROTECTED FOREST 
See Forest Act (1927), Ss. 29, 33. 


"PROVED” 

Defined. 

See Evidence Act (1872), S. 3. 

PROVIDENT FUND 

See (1) Civil P. C. (1908), S. 60. 

(2) Coal Mines Provident Fund and Bonus 
Scheme Act (1948). 

(3) Companies Act (1950), Ss. 417, 419, 420. 

;4) Employees* Provident Funds Act (1952). 

(5) Income-tax Act (1922), S. 7. 

(0) Industrial Disputes Act (1947), Sch, 3> 
Item 5. 

(7) Provident Funds Act (1925).] 

Attachment. 

See Civil P. C (1908), S. 00. 

PROVIDENT FUND OF COMPANY 
EMPLOYEES 

See Companies Act (1950), Ss. 417, 420. 


PROVIDENT FUNDS ACT (19 of 1925) 
PREAMBLE 

-Preamble — The Act has been enacted with tho 

>biect of amending and consolidating the law relating 
o Government and other Provident Funds. (196o) 2 
.ab L J 50 : AIR 1904 Mad 108 (109) (Pt C) (Pr 5) 
DB). 

SECTION 1 

—S. I — Working Journalists (Conditions of Ser¬ 
vice) Etc., Act (1955), does not amend Provident 
r uuds Act. See Working Journalists (Conditions or 
lervice) Etc. Act (1955), S. 15. 1965 (1) Cri L J 5o5 « 
HR 1965 Ker 130 (DB). 

—S. 1 — Provident Fund account maintained by 
district Board of Ganjam is governed by the Act. 
LR (1963) Cut 272 j AIR 1963 Orissa 181 (182> 
Pt B) (Pr 3) (DB). 

SECTION 2 

I-S. 2 (a) — Compulsory deposit—Fund at credit 

if retired servant is also compulsory deposit — Not 
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liable to attachment nor can it be assigned or charged 
— No receiver can be appointed, bee Uvtl r. u, 
Ss. 51 and 63 (k) and (i). AIR 1952 S C 227, 

g_ Ss 2 (a), 3 ( 1 )—Compulsory deposit—Fund at 

credit oi' retired servant - Not liable to attachment 

_No receiver can be appointed—Civil r. L*. (lyvof, 

S. 60 (k). 

The definition in S. 2 (a), Provident Funds Act, 
makes it clear that the provident fund amount not 
paid to the subscriber alter the date of his retirement 
is also a compulsory deposit. Such a deposit caunot be 
assigned or charged and is not liable to attachment 
underS. 3(1) of the Provident Funds Act. It is exempt 
from attachment and sale also under S. GO (k). Civil 
P. C. Normally no execution can lie against such a 
sum nor can a receiver be appointed for collecting 
the money. 


The prohibition against the assignment or the 
attachment of such compulsory deposits is based on 
grounds of public policy. Where the interdiction is ab¬ 
solute, to allow a judgment creditor to get at the fund 
indirectly by means of the appointment of a receiver 
would be to circumvent the statute and frustrate the 
very object of the legislation. (1887) 18 Q B D 127, Rel. 
on; AIR 1951 Cal 25, Reversed; 52 I A 262; AIR 1925 
P C 176, Disting. Case law referred. 1952 SCR 765: 
65 Mad L W 628 ; 1952 Mad W N 511 1 1952 S C J 
326: 90 Cal L J 95: (1952) 2 Mad L J 265 : AIR 1932 
S C 227 (228 to 230) (Pt A) (Prs 9, 10, 15). 


—S. 2 — “Vesting of money aftersubscriber’s death 
— Money standing to the credit of a subscriber or 
depositor at the time of his death is only subject to 
any deduction authorised by the Act or to the rights 
of assignee under an assignment made beiore the 
commencement of the Act — Money so vested in the 
dependent of the deceased subscriber is in every case 
free from any debt or liability incurred by the deceas¬ 
ed subscriber. See Provident Funds Act (19 of 1925), 
S. 3. AIR 1950 Ajmer 7. 

-S. 2 — Money in deposit in provident fund — 

Subscriber retiring from service — Effect — Money is 
provident fund within the section, although the 
subscriber has retired from service. AIR 1953 All 1 
(3) (Pt A) (Pr 16) (DB). 


-S. 2 (e) — Insurance amount — (Rules framed by 

Government for working of Provident Funds main, 
tained by District Boards — Rules 3, 5, 6 ,7, 10, 12, 
13) • 

Before it can be held that the insured amount is an 
increment accruing on the subscriptions or contribu¬ 
tions forming part of the Provident Fund, it must be 
established that the said sums are invested as forming 
part of the Provident Fund. Though the rules are 
made to help a subscriber to insure his life and to 
facilitate payment of premiums they treat the pre¬ 
miums paid only as advances to the subscriber. The 
insured amount minus the amount necessary to cover 
the advances made towards the premiums is not part 
of it. In this view the entire amount standing to the 
credit of a subscriber in the Provident Fund account 
and that part of the insured amount sufficient to 
recoup the advances made from and out of the Pro. 
vldent Fund towards the premiums would be the 
absolute property of the nominee and in regard to the 
balance of the Provident Fund, the nominee would 
succeed to such right as he would be entitled under 
1955 Andhra W R 710, 1955 Andh 

f co2 Andh Pra 350 : AIR 1957 

Andh Pra 887 (889) (Prs 7, 8 ) (DB). 

-S. 2 (a) — Transfer of Provident Fund account 

upon retirement of railway employee to Miscellaneous 
account 'E — Character of Provident Fund money is 
not altered — Mere perambulation from one account 
to the other did not change its character of Provident 


Fund money — It is “compulsory deposit as defined: 
in S. 2, Provident Funds Act — Amount could not be- 
attached - Section 60 (k). Civil P. C„ does not stipu¬ 
late that the sum has to remain in particular account 
— (Indian Railway Code of Accounts Department,- 
Part I, R. 1023 (3)). See Civil P. C. (190S), 0.21, R. 46. 
AIR 1935 Cal 509. 

•-S. 2 (a) — Money when can be said to be in 

deposit — (Limitation Act (1908), Art. 60) — (Words 
and Phrases). 

Money belonging to one can be said to be in de¬ 
posit only with another person or authority. It can 
never be 'a deposit’ in the hands of the very person to 
whom the money belongs. 1956 Mad W N 109 : 69 
Mad L W 105 , ILR (1956) Mad 491 : (1956) 1 Mad 
L J 166 , AIR 1956 Mad 283 (284) (Pt B) (Pr 2) (FB): 

-S. 2 (e) — Scope — Insurance policy re-assigned 

to widow, the nominee for the Provident Fund under 
Proviso (d) of R. 11 (2) of Provident Fund Rules 
framed under Madras Local Boards Act — Fact that 
premium was paid from the fund cannot make at an 
increment accruing on such subscriptions and so 
Provident Fund within the meaning of S. 2 (e) of the 
Provident Funds Act. See Hindu Law — Widow Suc¬ 
ceeding to Husband’s Estate. AIR 1953 Mad SOS. 

-S. 2 (a) — Compulsory deposit — Railway Provi¬ 
dent Fund standing to credit of subscriber — Decree 
against his wife prior to his death for joint debts of 
herself and deceased subscriber — Fund is immune 
irom liability to attachment Se9 Provident Funds- 
Act (1925), S. 3 (2). AIR 1965 Mys 303. 


SECTION 3 

•-S. 3 — Provident Fund — Rules providing that 

on adjudication of subscriber as insolvent, amount 
standing to his credit shall be liable to be forfeited 
to the Fund — Validity of — (Contracl Act (1872). 
Ss. 17 and 23). 

Where a rule of Provident Fund Rules provides 
that on the adjudication of the subscriber as an in¬ 
solvent, the amount standing to his credit in the 
Fund shall be liable to be forfeited to the Fund 
such condition or agreement is invalid. A man may 
give (in India only by will) property or its income to 
a donee with a condition that the donee’s interest will 
cease on bankruptcy and the property will in that event 
go to another; it insolvency supervenes, the property 
will not vest in the Official Receiver. If there iV no 
gitt over on the cesser of the donee’s interest the 
property wUl revert to the donee and will vest in the 
Official Receiver on the donee’s insolvency But a 
person cannot enter into any arrangement or'agree- 
mentby which his own tiHe wii 1 cease in the event 
of bankruptcy for it would then be a fraud perpetrat¬ 
ed on the Insolvency law. Muktilal Agarwala v 
The Trustees of the Provident Fund, of the Tin 
Plate Co. of India, Ltd., 1956 Pat L R (SC) 05 
1956 B L j R 368 , ILR 35 Pat 359 , 69 Mad L w 
930 , 1956 S C R 100 , (1956) 2 Lab L J 215 • 19SR 
SC A 675, (1956-57) 10 F J R 350 : (1936) I Mr i 
(SCI 183 : 1956 S CI <06 ,1956 AJ1LJ 393 ,1956 

5 3 (i.T 195< l * C T l339 > <Pt B) (Pr l6 , 6 

$ m ui arC?.7d lCiv11 p - c - ll908) ' s - 

a as?. sS' 
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^ , 17 ®' Case law referred. See Provident Funds 
Act (19 of 192o), S. 2 (a). AIR 1952 S C 227. 


“ l S ' 2—Vesting of money after subscriber's 

death—No liability to pay debt ot subscriber. 

. Vhe position of all compulsory deposits mentioned 
in S. 3 (1) and defined in S. 2 (ai is that the sum 
•standing to the credit of the subscriber or depositor 
at the time of his decease shall vest in the dependant 
subject to any deduction authorized bv the Act and 
subject to the right of an assignee under an assign¬ 
ment made before the commencement of this Act. 
The second condition as to the vesting being subject 
rights of the assignee under an assignment 
made before the commencement of the Act, is not to 
apply in case the dependant is the widow or child of 
•the subscriber or depositor. 

But whether the vesting is to be subject to the 
rights of an assignee under the assignment made 
before the commencement of the Act or not, the 
money so vested is in every case free from any debt 
or liability incurred by the deceased or incurred by 
the dependant before the death of the subscriber or 
depositor. 1953 A M L J 81 1 AIR 193G Ajmer 7 (7) 
(Pr 3). 


-S. 3 (1)—Direction in decree to send amount to 

subscriber’s wife amounts to assignment. 

The direction in the decree of a Court to the Rail¬ 
way Administration to send a portion of the amount 
from the provident fund due to subscriber amounts 
to an assignment of that portion. Such a direction is 
not binding on the Railway Administration because it 
contravenes the provisions of S. 3(1) of the Provident 
Funds Act. AIR 1952 S C 227.Rel. on; AIR 1938Oudh 
48, Held no longer good law. AIR 1933 All 1 (3, 4) 
(Pt B) (Prs 16, 18) (DB). 


-S. 3 (2) and 4 (1) (a) — Railway Provident Fund 

—Fund vesting in dependant on death of subscriber 
—Right of Administrator General to receive fund — 
Constitution of India, Art 226. 

An Administrator General who is administering the 
estate of the deceased subscriber to a Railway Provi¬ 
dent Fund has no right to receive the provident fund 
from the Railway authorities as it vests in the depen¬ 
dants under S. 3 (2) and does not form part of the 
estate of the deceased. Even a letter of authority from 
the guardian of the minor dependant of the subscri¬ 
ber would not constitute the Administrator General 
into a person ‘authorised by law* to receive the pay¬ 
ment on behalf of the minor as required by S. 4 (I) 
(a). Letters of Administration can govern the pay¬ 
ment of the Provident Fund money only when the 
Provident Fund does not vest in a dependant under 
S. 3 (2) and is not payable to a dependant or a person 
authorised by law to receive payment under S. 4 (1) 
(a) of the Act. Even a nomination made, while the 
dependent is alive, would be against the provisions of 
sub.section (2) of S. 3 and would be invalid, A iR 1924 
Sind 57 Dist. The remedy of the Administrator Gene¬ 
ral. if auy, is not by a writ of mandamus but in a re¬ 
gular court. 1951 All W R (HC) 559 - 1951 All L J 
d72 : ILR (1953) 2 All 323 : AIR 1951 All S15 (815, 
816) (Prs 1 to 3) (DB). 

-S. 3 — Railway Provident Fund — Payment of 

amount in manner suggested by subscriber — Effect 
-Civil P C. (1908), S. 60 (l) (k) O. 21, Rr. 52 and 
58—Contract Act (1872), S. 50. 

Tt is well settled that as soon as the compulsory de¬ 
posit is paid on to the subscriber, the amount so paid 
out ceases to be a compulsory deposit in a Provident 
Fund. It is also well settled that under S. 50 of the 
Contract Act payment of a debt may be made not 
only in cash but also in any other manner sanctioned 
or prescribed by the creditor. 


Where a subscriber to the Railway Provident Fund 
desired payment of his deposit in the Provident Fund, 
in Sterling and also desired that remittance be made 
to him by a Bank draft in a named Bank in England 
and under the law, the only legal method of such re¬ 
mittance was to send the amount to the Reserve Bank 
of India for payment to the Bank in England. Illustra¬ 
tion (d) to S. 50, Contract Act, read with the section 
itself justified the conclusion that by sending the 
cheques for the amount to the Reserve Bank of India, 
in performance of the manner of payment prescribed 
by the subscriber, the debt was discharged and the 
money must be deemed to have been paid out to the 
subscriber and such a sum of money looses all immu- 
nity from attachment. 

Further, as the sum was deemed to have been paid 
to the subscriber and as such ceased to be the part of 
the compalsory deposit, the Union Government had 
no locus standi to object to the attachment of the sum 
in execution of a decree against the subscriber. (’61) 
65 Cal W N 848 i AIR 1962 Cal 169 (172) (Pt B) 
(Prs 28. 31 to 33) (DB). 


-S. 3 (2) — Judgment-debtor dying — Receiver, if 

can be appointed of Provident Fund amount — Civil 
P. C. (1908), S. 51 and O. 40, R. 1. 

A receiver in execution of a decree cannot be ap¬ 
pointed of a Provideat Fund amount which stood at 
the credit of the deceased judgment debtor at the 
time of his death; such amount vests in the dependents 
and ceases to be part of the assets of deceased judg¬ 
ment-debtor. AIR 1932 Cal 349 (350) (Pr 12). 


-S. 3 (1) — Section speaks only of attachment— 

Receiver can be appointed in execution for realising 
provident fund of a railway employee. AIR 1951 Cal 
285 (285) (Pt A) (Pr 3). 

[Must be deemed to have been Overruled by AIR 

1952 S C 227.] 

-S. 3 (1)—Equitable execution by appointment of 

Receiver in respect of money standing to the credit of 
a subscriber to Provident Fund is not barred—Bar 
imposed under S. 3 is to attachment of compulsory 
deposit under a decree or order and not to any other 
form of execution. AIR 1950 Cal 212, Overruled. AIR 
1951 Cal 25 (27) (Pt B) (Prs J4. 15) (DB). 

[Reversed in AIR 1952 S C 227.] 


-S. 3 (1) — Receiver in execution proceedings— 

Judgment-debtor in service — Providend fund money 
—Court should refuse to appoint a receiver as the 
only object of such appointment is to avoid bar crea¬ 
ted by S. 60 (k), Civil P. C -Civil P. C. (1908), Ss. 51 
and 00 (k). See Civil P. C. (1908), O. 40, R. 1. AIR 
1950 Cal 212. 

[Overruled in AIR 1951 Cal 25.] 

-S. 3—Extension of the Act to non-governmental 

or quasi-governmenlal institution can be made only 
in the manner laid down in S. 8— Even the principles 
underlying the provisions cannot be extended in any 
other manner —.Suit by wife of a deceased bank- 
employee for provident fund of the husband — Act 
not extended by notification to bank — Wife can 
claim the amount only as 'heir* to her husband and 
not as his dependent —Succession certificate neces¬ 
sary for obtaining the decree. See Provident Funds 
Act (1925,, S. 8. AIR 1964 Mad 108 (DB). 


•-S. 3 (1)—Immunity from attachment — Extent 

of — Compulsory deposit paid over to the subscriber 
or depositor — If loses its character as such — 
Subscriber or depositor becoming insolvent — If the 
amount vests in the Official Assignee of Receiver in 
insolvency. 

Section 3 (1) of the Provident Funds Act is intended 
to protect compulsory deposits only so long as they 
remained deposited in the fund. The immunity from 
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attachment under S. 3 (l) of the Act does not attach to 
cnoneys paid over to the subscriber or depositor from 
his Provident Fund. When it is paid over to the 
person entitled to receive it, it ceases to retain its 
character as Provident Fund and becomes part of the 
person's ordinary money. Money belonging to one can 
be said to be in deposit only with another person or 
authority and not in the bands of the very person to 
whom it belongs. (1919) ILR 44 Bom.073, Diss.; (19^0) 
61M L J 354, Foil. Joseph Benjamin Bonjour v. O. A. 
of Madras. 1956 Mad W N 109 : 69 Mad L W 105 s 
ILR (1956) Mad 491 : (1956) l M L J 166 > AIR 1956 
Mad 283 (285) (Pt A) (Pr 7) (FB). 

-S. 3 (2) and S. 2 (a) — Railway Provident Fund 

standing to credit of subscriber — Decree against 
his wife prior to his death for joint debts of herself 
and deceased subscriber — Fund is immune from 
liability of attachment. 

The railway provident fund, so long as it stands to 
the credit of the subscriber, is immune from the 
liability of attachment for the decree-debt incurred 
by him and his wife, the dependent of the subscriber, 
prior to his death. The addition of the words ‘until the 
happening of some speeded -contingency’ to the 
definition of the term ‘compulsory deposit’ in S. 2 (a) 
does not affect the protection extended to the pro¬ 
vident fund after it becomes payable on the happen¬ 
ing of the specified contingency, while it still 
stands to the credit of the subscriber. AIR 1929 All 
417 and AIR 1937 Pat 22 and AIR 1947 Mad 317 and 
AIR 1950 Mad 402 and AIR 1949 Cal 144, Rel. on ; 
AIR 1952 S C 227, Foil. (1965) 1 Mys L J 35 j (1965) 
1 Lab LJ 361: AIR 1965 Mys 303 (305) (Pt A) 
<Prs 16,19). 

-S. 3 (2) — Provident Fund — Dependent cannot 

waive his right as the benefit is conferred by a statute 
which has public policy for its object — Dependent 
cannot therefore agree to have the amount brought 
in court for payment to decree-holder in satisfaction 
of his decree. See Evidence Act (1872), S. 115. AIR 
1965 Mys 303. 


-Ss. 3 and 4 — Provident fund deposited in Court 

for payment to dependant — If attachable in execu¬ 
tion of decree against deceased subscriber. 

Where provident fund standing to the credit of a 
deceased subscriber is deposited by the authorities 
concerned in Court for payment to his dependant, 
the amount so deposited is no part of the assets of 
the deceased subscriber and cannot be attached in 
execution of a decree which is executable against 
bis assets. AIR 1934 Mad 173; AIR 1928 Raog 312; 
59 B 475 and ILR (1944) Nag 444, Rel. on. AIR 1935 
Bom 390, Dist. ILR (1951) Nag 540i 1951 N L 1128: 
AIR 1952 Nag 266 (267) (Prs 8,10). 


—“S. 3—Death of nominee of subscriber to fund - 
Heirs of nominee whether can obtain successioi 
certificate - Succession Act (1925), S. 372. 

The nominee of a subscriber to a provident func 
has nothing more than a right to receive the amount 
he does not get an absolute title to it. Under S. 3 
Provident Funds Act, the amount standing to the 
credit of :a subscriber at the time of his death car 
vest only in his dependent and not in the nominee. Ii 
follows, therefore, that upon the death of the 
nominee, whether before or after the death of the 
subscriber, the right of the nominee to recieve the 
amount cannot pass to his personal heirs. Hence il 
the nominee dies before the subscriber the aomina. 
tioni in his favour actually becomes null and void. Ic 
such circumstances, thejpersonal heirs of the nominee 
have no locus standi in obtaining a succession certifi. 

38 STM 
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-S. 3—Attachment of ProWdent Fund money — 

Prohibition — If absolute — Criminal Law Amend¬ 
ment Ordinance (1944), Ss. 3, 4, 5. 

Under S. 3 of the Provident Funds Act there is an 
absolute interdiction to the attachment of a com¬ 
pulsory deposit in any Government or Railway 
Provident Fund account. The power of attachment 
of property under Ss. 3, 4, 5 of the Criminal Law 
Amendment Ordinance (1944) must be construed 
subject to the provisions of S. 3 of Provident Funds 
Act. Attachment creates no charge or lien upon the 
attached property but prevents and avoids private 
alienations and! that is the meaning and effect of an 
attachment both under S. 3{1) or the Provident 
Funds Act and Ss. 3, 4 and 5 of Ordinance No. 38 of 
1944. AIR 1952 S C 227 and (1S84) 10 A C 59, Rel. on. 
(1961) 3 Fac L R 377 : 1961 (2) Cri L J 522 : 1961 
Pat LR 18: 1961 BLJR261:AIR 1961 Pat 384 
(386) (Prs 4, 5) (DB). 

SECTION 4 


-Ss. 4 (l) (b) and (c), (i), 5 (2) — Provident Fund 

money — Succession certificate — Can be granted — 
Succession Act (1925), Ss. 370, 372. 

In order to establish the right of persons claiming 
the Provident Fund money of any subscriber after 
his death to receive the money, the Provident Funds 
Act itself envisages that a succession certificate may 
be issued bv the Court in respect ot provident fund 
(1964) 9 Fac L R 391 : 1964 All L J 916 : (1965) 1 
Lab L J 20 : AIR 1965 All 207 (268) (Pr 4). 

-S. 4 (1) (d) — Railway provident fund — Fund 

vestiog in dependent on death of subscriber — 
Administrator General has no right to receive the 
provident fund as it vests in the dependents under 
S. 3 (2) and does!not form part of estate of deceased— 
Constitution of India, Art. 220. See Provident Funds 
Act (19 of 1925), S. 3 (2). AIR 1951 All 815 (DB). 

-S. 4—Provident Fund Rules applicable to Railway 

servants framed by Governor-General in Council are 
conditions of service — They are intra vires — Rule 
prescribing the manner in which contributions by 
subscriber to the fund are to be disposed of on 
cessation of service or on his death — Provisions in 
R. 1330 in this regard are not contrary to provisions 
of S. 4 because these provisions restrict payment to 
minor sons only. See Government of India Act 
(1935), S. 241. AIR 1955 Cal 245 (DB). 

-S. 4(1) — Order directing payment of provident 

fund to person other than depositor—Validity. 

^ An order directing Accounts Officer of a Railway 
Company to hand over the provident fund money of 
a member to a Receiver in execution against the 
member is in direct contravention of statutory 
liability of Accounts Officer under S. 4 (i) and, there¬ 
fore, is without jurisdiction. AIR 1951 Cal 285 1285) 
(Ft B) (Pr 3). 

-S. 4 —:Dismissal of employee for misconduct — 

Employee Is entitled to recover amounts contributed 
by him towards provident fund with interest thereon— 
Employees’ Provident Funds Act (1952), S. 0. (1964) 
1 Lab L J 500. 


—S. 4—Provident fund amounted due to deceased 
subscriber—Rival claimants not producing succession 
certificate as directed—Amount transferred to lapsed 
deposit account—Creditor of subscriber applying for 
attachment of fund under O. 21, R. 52, Civil P. C. — 
Attachment without production of letters of adminis¬ 
trate? by creditor is not legal. See Succession Act 
(1925), S. 2L4 (1) (b). AIR 1901 Mad 280, 
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SECTION 5 

-S. 5—Rights of nominee. 

A nomination confers an absolute right on the 
nominee to appropriate to himself the amount of the 
Provident Fund money. AIR 1930 Ondh 32 (FB) f 
AIR 1939 Mad 459, AIR 1940 Bom 304, Rel. on. 
1952 Cri L J 1384 : AIR 1952 Ajmer 42 (It (42) 
(Pr 5). 

-S. 5 — Declaration form appointing nominee of 

provident fund—Document being a formal document 
duly attested and deposited with railway authorities 
held combined nomination and will. See Succession 
Act (1925), S. 2 (h). AIR 1951 Ajmer 42. _ 

-S 5 — Fights of a nominee’ under a nomination 

which was also a will. 

Though a nominee under S. 5 of the Provident 
Funds Act merely acquires a right to receive the 
money and does not become the owner of it, where 
the nomination also amounts to a will under which 
the nominee is the legatee, the nominee would be¬ 
come entitled to the money on the death of the sub¬ 
scriber. AIR 1951 Ajmer 42 (44) (Pt B) (Prs 11, 12). 

-S. 5 (2) — Provident Fund money — Succession 

certificate — Can be granted — Provident Funds Act 
envisages that a succession certificate may be issued 
by the Court in respect of fund money. Succession 
Act (1925), Ss. 370, 372. See Provident Funds Act 
(1925), S. 4 (1) (b). AIR 1965 All 267. 

-S. 5—Provident Fund—Nomination under rules 

governing fund — Held the provident fund amount 
did not vest as absolute property in the nominee on 
the death of the subscriber. 

Under Rule 23 of the Employees’ Provident Fund 
Rules of the Central Bank of India an employee who 
was a subscriber of the fund nominated his wife. 
The Rule in question provided that each member 
may nominate in writing any person to whom the 
amount standing to the credit of such member shall 
be paid, in the event of his death while in the ser¬ 
vice uf the Bank or before his claim on the Fund 
shall have been discharged and may from time to 
time change such nomination in writing. 

Held, that the provident fund amount in the hands 
of the wife after the death of the subscriber, was 
liable for attachment for a debt due by him. The 
nominee under the Rules did not become the owner 
of the amount payable to her on the death of the 
subscriber. The nomination by itself conferred no 
right on the nominee, during the life time of the 
subscriber and only gave a bare right to collect the 
amount on the subscriber’s death. A receiver of 
moneys was not the owner of the moneys. Hence 
the provident fund amount was not the absolute 
property of the nominee on the death of the sub¬ 
scriber. AIR 1961 Kerala 120 (FB), Rel. on. ILR 
(1963) 1 Ker 493: AIR 1964 Ker 197 (19S) (Prs 2, 3). 

_S. 5 — Scope — Nature of interest taken by 

nominee — Death of nominee during lifetime of 
subscriber—Effect. 

Section 5 merely wipes out all the personal and 
other law for the time being in force and also sets 


at naught any other disposition by the subscriber, 
whether testamentary or otherwise, creating a right 
in the nominee to receive the money from the Gov¬ 
ernment or the other holder of the provident fund. 
The nomination confers this right on the nominee 
absolutely. This does not make the nominee the 
owner of the fund. So long as the nomination stands, 
the nominee is required only to prove that be is the 
person nominated by the subscriber and he can then 
receive the amount without any conditions being 
imposed on him. 

The nomination is in its nature testamentary and 
being ambulatory the death of the nominee in the 
lifetime of the subscriber defeats the nomination, so 
*hat on the death of the member his legal personal 
representative is entitled to the property and not the 
legal representative of the nominee. (1940) 1 Ch 207, 
Foil.; AIR 1950 Nag 244, Affirmed; AIR 1949 Nag 85, 
Distinguished. 1957 M P L J 233: 1957 M P C' 
309 , 1957 Jab L J 408 : ILR (1957) Madh Pra 133 : 
AIR 1957 M P 79 (83) (Prs 17, 19) (DB). 

-S. 5 —Nomination —Alteration of, by will —Not 

allowed — It does not form part of undisposed estate 
of deceased. AIR 1955 NUC (Mad) 1832. 

-S. 5 (before amendment of 1946) — Subscriber 

to fund nominating his wife — Wife predeceasing 
him — Money deposited in Fund passes to wife’s 
heir. 

Where a subscriber to the General Provident Fund 
nominated his wife but the wife predeceased him : 

Held, that as the nomination was not revoked at 
any time, under S. 5, notwithstanding the death of 
the wife, she became absolutely entitled to the 
money deposited in the Fund and the money passed 
to her heir. It could not be held that on the death of 1 
the nominee the nomination must be deemed to be 
revoked : AIR 1930 Mad 477 and AIR 1944 Mad 370, 
Rel. on. 62 Mad L W 793 : (1949) 2 Mad L J 635 i 
AIR 1950 Mad 210 (210) (Prs 2, 4) (DB). 

SECTION 6 

-S. 6—Municipal Committee not adopting provi¬ 
sions of Provident Funds Act—Act not applicable. 

Section 0, Provident Funds Act, only applies to 
Government and Railway Provident Funds and does 
not apply to Municipal Provident Fund unless the 
Municipal Committee has, by rules or bye-laws 
adopted the provision of the Act to Municipal Provi¬ 
dent Fund. 1959 Nag L J (Notes) 97. 

_Ss. 0, 7 — Local Boards Provident Fund Rules 

made under Madras Local Boards Act, 1928, R. 22— 
Retired employee of District Board — His Provident 
Fund amount cannot be withheld or transferred to 
deposit account for deduction of amount found due 
under liability incurred by subscriber.— Suit for re¬ 
covery of amount is not barred. ILR (1963) Cut 272 i 
AIR 1963 Orissa 1S1 (1S2, 183) (Pt A) (Prs 5, 7, 8> 
(DB). 

SECTION 7 

-S. 7—Scope and applicability. 

Section 7, Provident Funds Act, affords protection- 
to the officers acting bona fide under that Act. No 
suit or action lies against any officer for aay action- 
taken by him bona fide under any provision of Provi¬ 
dent Funds Act. Where the suit is not directed against 
any officer for any action taken by him under any or 
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the provisions of that Act hut is a claim against the 
Government for a sum which the plaintiff considers 
is due ;to him under the rules which govern his con- 
ditions of service such a suit is not within the ambit 
of S. 7, Provident Funds Act. ILR (1954) 6 Assam 
383 * AIR 1955 Assam 17 (20) (Pt B) (Pr 11) (DB). 

—S. 7—Local Boards Provident Fund Rules made 
under Madras Local Boards Act, 1928, R. 22—Retired 
employee of District Board— His provident fund 
amount cannot be witheld or transferred to deposit 
account for deduction of amount found due under 
liability incurred by Subscriber — Suit for recovery 
of amount is not barred. See Provident Funds Act 
(19 of 1925), S. 0. AIR 1963 Orissa 181 (DB). 

SECTION 8 

-Ss, 8 and 2 (e)—(Rules framed by Government 

for working of Provident Funds maintained by Dis- 
tiict Boards, Rr. 3, 5, 0, 7, 10, 12, 13)—Insurance 
amount — The rules are made to help a subscriber 
to insure his life and to facilitate payment of pre¬ 
mium and they treat the premium paid only as advan¬ 
ces to the subscriber. The insured amount minus the 
amount necessary to cover the advances made towards 
the premium is not part of it. See Provident Funds 
Act (1925), S. 2 (e). AIR 1957 Andh Pra 887 (DB). 

-Ss. 8, 3 and 2 (c)—Extension of the Act to non- 

Governmental or quasi-Governmental institution can 
be made only in the manner laid down in S. 8—Even 
the {principles underlying the provisions cannot be 
extended in any other manner—Suit by wife of a 
deceased bank employee for provident fund of her 
urc d—Act ? ot extended by notification to bank— 
Wife can claim the amount only as ‘heir* to her 
husband and not as his dependent—Succession certi¬ 
ficate necessary for obtaining the decree. 

Provisions of Provident Funds Act can be extended 
to quas*-Governmental or other institutions which 
are not Governmental, only in the manner indicated 
in a. 8 of the Act. The manner of extension of the 
provisions being indicated, extension of the principles 
of the provisions as distinguished from the provisions 
themselves, will not be consistent with the special 
mode of extension provided by the section. 

In a suit by the wife of a deceased bank employee 
X rec ?very of the amount at the credit of the em. 
ployee the trial Court, assuming that though the Act 
was not made applicable to the bank by a notification 

hi™ Ver “?? nt ’ the statutor V Principles under- 
if i, pr0Vlsi()I1S L Were| nonetheless applicable, 

l**** ,h | PW by the Bank that plaintiff ought 

fhf nia l ! C Hff UCCeSS,0n C ? rtlBcat0 on the ground that 

a £«£Kin? Tk S £ 0t ? uiDg “. a , meie heir bu * also as 
a dependent. The Bank appealed : 

tbat i . n , the absence of a notification extend. 

{“* ?rfno P .T S 00 U 0f the L ACt t0 ,he bank « the Statu. 

P JK? S? C0U u n0t b ? extended to the fund. 
C0U ‘ d J not l hereforo cI “'“ ‘he amount 

her capacity as a dependent as defined in the Act 

As an heir of her husband she was obliged to produce 

he"X 01 ?!* MS ,0 obta ‘ n a decieg 

SsflS'jffiSSKfA (db,: A,B1994 M - d “• 

PROVIDENT FUNDS RULES 


Held, that the meaning of the expression ‘dismissal* 
in the rule has to be lead in the light of the emplo¬ 
yee’s service conditions as determined by the relevant 
bye-laws and if under the bye-laws the bank were 
not bound to assign reasons for effecting a dismissal, 
a termination of service so brought about would also 
be ‘dismissal’ within the Provident Fund Rules, and 
the employee would therefore be entitled to his own 
contribution and interest thereon. (1955) 1MLJ 
293 : 1955 Mad W N 81 : (1955) l«Lab L J 21 : AIR 
1956 Mad 150 (154) (Pt D) (Pr 19). 

PROVIDENT FUNDS SCHEME (1952) 

PARA 50 

-Paras. 50, 53, 57. 59, 61 and 70—Provident Fund 

built up in respect of persons expiring or leaving 
employment. 

The Provident Fund built up in respect of persons 
who expired between the date of notification apply¬ 
ing the provisions of the scheme and the date of issue 
of notice goes to their nominees or their heirs. A 
person who left his employment in one 'concern and 
took up service in another concern or did not seek 
employment anywhere else thereafter, is not debarred 
from availing himself of the benefits of the Fund that 
has accumulated up to the particular point of time 

He is as much entitled to make use of the Fund in 

the manner indicated in the several provisions of the 
scheme as any other workman who continues to serve 
in the same establishment and there is no particular 
reason why he should be deprived of the advantages 
flowing from the scheme. (1965) 2 Andh W R 326 , 
(1965-66) 29 F j R 277: AIR 1965 Andh Pra 200 
(211) (Pt E) ( Prs.58, 60) (DB). 3 

PARA. 53 

-Para. 53 — Provident Fund built up in respect of 

persons expiring or leaving eroployment-Coes to the 
nominees or heirs of persons who expired between 
the date of notification applying the provisions of the 
scheme and the date of issue of notice. See Provident 

200(DB) 6 1 952) Pata ' 5 °- AIR 1963 Andb P» 

PARA. 57 

-Para. 57 - Provident Fund built up In respect of 

persons expiring or leaving employment-Goes to the 
nominee or heirs of persons who expired between tha 
date of notification applying the provisions of the 
scheme and the date of issue of notice-Person leav 
mg employment and joining another employment ox 
not seeking another employment not debarred fJ™ 
availing himself of the benefit. See Provident F.Vn^ 

Sch.m. (19521, Para. 50. * , R 1905 aS'pS 

PARA. 59 

-Para. 59-Provident Fund built up in resDect of 

5?. or t Iea * er ” P'oy raent-F^nf stand 

mg to the credit of persons who exnirad 
date of notification- applying the provisSns ^f ft 6 
scheme end date of IsTu. o‘l Mice"goesto heh 
nominees or heirs - Person leaving service anH 
mining another or not seeking other d 

“> so avail of the benefit of tie Fund S °E 

l1952 *' Para - s °l a 

PARA 61 

date of notification applying the Vmii Nvee ? 
scheme and date of Issue of notice! goes to ?b«t °i tho 
or nominees — Person lpavina » r ^ oirs 

another service or not seeking othe7emnlA Qd ,oinin 8 
.Iso .vail oi tho benefit of <h“. 
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Funds Scheme (1952), Para. 50. AIR 19G5 Andh Pra 
200 (DB). 

PARA. 70 

-Para. 70—Provident Fund built up in respect of 

persons expiring or leaving employment—Devolution 
and benefit of—Who can claim. See Provident Funds 
Scheme (1952), Para. 50. A I R 1965 Andh Pra 200 
(DB). 

PARA. 76 

-Para. 76 — Penal provisions — S. 14, Employees 

Provident Funds Act or Para. 76 does not exhaust the 
remedies for enforcement of Act—It is only an addi¬ 
tional remedy provided by the Act. See Employees' 
Provident Funds Act (1952), S. 14. A I R 1965 Andh 
Pra 200 (DB). 

PROVIDENT SOCIETIES 

See Insurance Act (193S), S. SB. 

PROVINCES AND STATES ( ABSORPTION 
OF ENCLAVES) ORDER (1950) 

CLAUSE 3 

-CIs. 3, 5 and 8—Scope and effect - Surrender of 

area from Madras to Mysore after commission of 
offence and institution of case but before charge- 
sheet — Jurisdiction of Mysore Magistrate to try 
charge 

An olfence was committed on 2I$t May 1949, in 
Kote Shirur, which then formed part of the Madras 
State, and the case was originally instituted in the 
Magistrate of Coondapur in South Canara District, 
Madras. At the time of the charge-sheet, the place 
became part of the Mysore State by reason of the 
surrender of the area by the Madras State to Mysore 
State under the Provinces and States (Absorption of 
Enclaves) Order, 1950. The accused objected to the 
Magistrate of Coondapur proceeding with the case, 
which was upheld. The police then placed a charge- 
sheet be I ore the Magistrate of Sagar in Mysore within 
whose jurisdiction the area surrendered fell and was 
absorbed, but the Magistrate declined to entertain it 
on the ground that the proper Court was Court in 
Coondapur and not the Court in Mysore. 

Held : (on a reference by the Distnct Magistrate), 
that the combined effect of CIs. 3, o and 8 of the 
Absorption of Enclaves Order, 1950, was to vest the 
Magistrate of Sagar in Mysore with jurisdiction to 
deal with the cases relating to offences alleged to 
have been committed in the surrendered area even 
prior to the Order, and therefore the Magistrate of 
Sagar in Mysore was competent to proceed with the 
rise and acted erroneously in declining to entertain 
the case. The question whether the act complained 
ol was punishable according to the law of Mysore, if 
the law in Madras, on the date of the commission of 
the offence was different was not a factor in deter¬ 
mining the forum for trial the only ^'^bemg one 

of JlSdiction. ILH (1951) Mys 452 : 52 Cr L J 1490: 
AIR 1951 Mys 115 (115, 116) (Pr 2) (DB). 

CLAUSE 5 

_ r\ 5 — Effect — Offence in Kote Shirur prior to 

Order - Charge-sheet after Kote Shirur became part 
of Mysore - Jurisdiction of Mysore Court to proceed 
with case-The combined effect °? CIs» 3, 5 and 8 is 
to vest the Magistrate in Mysore with Jurisdiction to 
deal with cases relating to offences a '^ed to ha 
been committed even prior to the Order — Criminal 
p r M898I S 179 — See Provinces and States (Ab- 
foSiK’dESved Order (1950,, Cl. 3. 52 OH 
L J 1490 : AIR 1951 Mys 115 (DB). 

CLAUSE 8 

_C|_ 8 — Scope and effect of — Village outside 


Mysore becoming part of Mysore bv absorption 
under order.— Laws of Mysore — Application of — 
Special notification—Necessity—Mysore Agricultural 
Relief Act—Operation of, in absorbed area. 

Under Cl. 8 of the Provinces and States Absorption 
of Enclaves) Order, 1950 all laws in force in the 
absorbing unit at the time are automatically extended 
to the absorbed territory or enclave from the time of 
the absorption and becomes the law in force in that 
area. It is not necessary that a specific notification 
extending a specific law or specific laws should be 
issued ?or published. Where an enclave outside 
Mysore is absorbed and made part of Mysore under 
the order, the Mysore Agriculturists Relief Act 
becomes extended to the absorbed enclave which 
becomes part of Mysore thenceforward and the Act 
can be applied to residents of that locality as if the 
Act has been in force there; it cannot be objected 
that the Act has not been specifically extended to the 
area or village by notification specially issued. 31 
Mys LJ 135 i AIR 1952 Mys 2 (2, 3) (Prs 3, 4, 5). 

-Cl. 8 —Offence in Kote Shirur prior to Order — 

Charge-sheet after Kote Shirur became part of Mysore 
—Effect —Jurisdicti >n of Mysore Court to proceed 
with case — Combined effect of CIs. 3, 5 and 8 is to 
vest the jurisdiction in relation to such offence even 
in the Magistrate in Mysore—Criminal P. C, (1893‘, 
S. 179 — See Provinces and States (Absorption of 
Enclaves) Order (1950), Cl. 3. 52 Cri L J 1490 : AIR 
1951 Mys 115 (DB). 

-Cl. 8 , Proviso—Suit properly filed at L io Punjab 

—Subsequent transfer of village to Pepsu — Jurisdic¬ 
tion of District Judge io Pepsu to entertain appeal 
from decree. 

Held, that once the suit had been so instituted in a 
Court of competent jurisdiction at L, that Court had 
jurisdiction to continue the proceedings in the suit 
and to dispose of it. Subsequent transfer of the 
territory to Pepsu-could not divest that Court of 
jurisdiction in that suit. An appeal from that Court 
did not lie to the Court of a District Judge in Pepsu 
so the appeal in the case was not competent in the 
Court of District Judge at B. S. 10, Civil P. C. had 
no application in the circumstances. 

(2) that even consideration of the proviso to Cl. 8 
of the Enclaves Order did not help the party because 
it did not confer jurisdiction upon the Courts in 
Pepsu to hear appeals from the Courts in the^ neigh¬ 
bouring State of Punjab. See Civil P. C. (1903), S. 10. 
AIR 1955 N U C (Pepsu) 3997. 

_Cl. 8 , Proviso — Accused resident of place in 

Punjab, committing acts of misappropriation in 1948 
-Place transferred to Pepsu under Enclaves Order- 
Act not in force in Pepsu - Accused tried and con- 
victed under S. 5 (2) - Conviction held not legal - 
S 0 (e), General Clauses Act does not apply-(General 
Clauses Act (1897), S. 0 (e)). See Prevention of Cor¬ 
ruption Act (194/), S. 5 (2). AIR 1955 N U C 
(Pepsu) 2509. 

•_Cl. 8 — Suit for pre-emption in respect of land 

situate in M which was part of erstwhile Kalsia State 
—Suit decreed—Appeal to District Judge Kalsia — 
Subsequently Kalsia becoming part of Pepsu-Appeal 
transferred to District Judge, Patiala aud dismissed 
on 14-5-51—Second appeal preferred io High Court 
at Patiala—In the meanwhile, because of exchange ot 
enclaves between :Pepsu and Punjab M taken away 
from Pepsu and added to Punjab-Contenhon that 
second appeal lay to Punjab High Court . F S jAf‘ 
peal having been properly heard and decided by 
District Judge, Patiala second appeal held could He 
only to High Court at Patiala. A I R 1943 F C 4 

Re!, on.; 34 Cal 853, Disting I L R (1953) Pat.aU 
33 : A I R 1953 Pepsu 65 (Go, 66 ), (Prs 4, 6 ) (TB). 
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—Cl. 8 — Appeal filed in proper Court — Transfer 
of territory-Right to hear appeal. 

The High Court has jurisdiction to continue to hear 
an appeal which .is properly instituted in it, even 
though the area alter such filing is transferred to the 
jurisdiction of another High Couit. AIR 1943 F C 
24 ; 82 RR 436; AIR 1953 Punj 180, Rel. on. 5o 
Punj L R 28 : AIR 1953 Punj 94 (96) (Pt A) (Pr 8) 

-Cl. 8 — ‘Ordinarily 1 in S. 177, Criminal P. C. — 

Meaning of. 

The word ‘ordinarily’ in S. 177, Criminal P. C., 
means 'except in cases provided to the contrary*. The 
rule in S. 177 should be read subject to any special 
provision of law which may modify it. Where an 
appeal against conviction is Sled in the Punjab High 
Court before the date with effect from which the 
place where the incident took place ceased to form 
part of Punjab State and was included in the Patiala 
and East Punjab States Union, the Pun|ab High 
Court would have jurisdiction to decide the appeal. 
There is no indication in Cl. S of the.Provjnces and 
States (Absorption of Enclaves) Order, 1950, or in 
any other provision of the Order to take away the 
right to continue the appeal in the Punjab High 
Court. 5 A I Cr D 773 : ILK (1951) Punj 231: 53 Cri 
L J 775 s AIR 1952 Punj 186 (188) (Pt A) (Prs 25, 
27, 28) (OB). 

PROVINCIAL AND SUBORDINATE SERVICES 
GENERAL RULES (MADRAS) 

RULE 22 

-R. 22—Removal from service. 

Though where the appointing authority under 
special Rules is the High Court and it is the High 
Court at Madras that can terminate or discharge a 
person from service in compliance with the provi* 
sions of R. 22 of the General Rules, still under 
Art. 310 of the Constitution, the Governor can cer¬ 
tainly remove-the person but he can do so after com- 
plying with the. provisions of Art. 311 of the 
Constitution. See Constitution of India, Art. 309. AIR 
1954 Mad 1043. 

PROVINCIAL DEBT LAWS (TEMPORARY 
VALIDATION) ORDINANCE (11 of 1945) 

See under Debt Laws. 

PROVINCIAL INSOLVENCY ACT (5 of 1920) 

SECTION 1 
—S. 1—Object of Act. 

The preference to be shown to the diligent creditor 
cannot be carried further than the advantages pro. 
vlded for under the Provincial Insolvency Act. The 
insolvency law has a twofold purpose to serve. One is 
to give relief to the debtor from the harassment of his 
creditors whose claims he is unable to meet and the 
other is to prevent a scramble among the creditors to 
get at the assets of the debtor promoting fraud and 
collusion between the creditor and debtor and faci¬ 
litating the vicious principle of each one for himself 
and provide a machinery by which all creditors are 
equitably satisfied, AIR 1956 Mad 157 (159) (Pt B) 
(Pr 9). 

-—S. 1 — Sale of iniolvent'i property by Official 
Receiver — Notice to petitioning creditor not given 

r Effe . c . 1 SettiD * flside sale-Offer of higher price 
by petitioning creditor—If valid ground. 

A sale made by the Official Receiver without notice 
of the same to the petitioning creditor resulting in a 
low price has to b 9 set aside especially where the 
petitioning creditor comes forward with an offer of 
needy 50 per cent, more than the price for which 
the sale had been made and the sale has not been fair 


It cannot be held that because there was no fraud 
or illegality or irregularity- in the conduct of the sale 
by the Official Receiver the sale was not liable to be 
set aside. 

Difference between a sale in execution of a ( deiree 
and a sale by an Official Receiver discussed. (195J) Z 
M L J 411 x AIR 1954 Mad 79 (80) (Pr 4). 

-S. 1 — Annulment of insolvency on ground of 

adjudication being result of collusion between petr- 
Honing creditor and debtor — Effect on declaration 
obtained by Official Receiver that sale deed and 
mortgage-deed by insolvent were not binding—Death 
of debtor — Heirs — Suit by lor recovery of lands 
covered by sale deed and mortgage deed — Compe¬ 
tency. 

Where the insolvency was annulled on the ground 
that there was collusion between the alleged peti¬ 
tioning creditor and the insolvent, the fraud vitiates 
all transactions and when once the fraudulent decree 
has been set aside, it is as if there has been no decree 
at all. In the collusive proceedings that culminated 
in the adjudication of the debtor, there is no real con¬ 
troversy between the parties and there was nothing 
which the Court decided. The proceedings before the 
Court were a make-believe and a sham fight. Such 
being the case the annulment of the adjudication 
would result in this, namely, that all transactions 
that have taken place and all proceedings that would 
have been gone through during the pendency of the 
insolvency would be compleily wiped off. If that is 
so, then the decision by which the sale and the mort¬ 
gage deeds executed by the debtor were declared 
invalid also became null and void, with the result 
that the documents remain in the same position as 
they had been but for the insolvency. 

By the circumstance that the insolvency proceed¬ 
ings have been annulled all actions done and all 
proceedings taken during such period also get an¬ 
nulled and the proceedings by which the deeds have 
been declared void have also got annulled. 

In any event the heirs of the debtor cannot take 
advantage of a decision obtained by the Official Re¬ 
ceiver declaring tho sale and mortgage deeds not 
valid and binding. They have not succeeded to the 
rights of the Official Receiver, because the Official 
Receiver represents not only the insolvent but also 
the creditors. 

Accordingly the heirs of the debtor (after his death) 
have qo subsisting cause of action against persons in 
possession of lands under the sale-deed and usufruc¬ 
tuary mortgage deed executed by the insolvent 
though the deeds have been declared to be not bind¬ 
ing in proceedings during the pendency of the insol¬ 
vency. Such a suit is not maintainable. 1952 Mad 
W N 836 i 65 Mad L W 1107 : (1952) 2 M L J 823 : 
AIR 1953 Mad 620 (621, 622) (Pr 7) (DB). 

SECTION 2 

•-Ss. 2 (1) (d) and 28 (2) — Money standing to 

the credit of insolvent in provident fund vests in 
in Official Receiver — (Civil P. C. (1908), S. 60). 

It cannot be said that the ‘property* mentioned in 
the Insolvency Act must be such that the insolvent 
has an absolute and unconditional present disposing 
power over the same. The word 'property 1 includes 
even property which may belong to or is vested in 
another but over which the insolvent has a disposing 
power which he may exercise for his own benefit. 
This part of the definition of ‘property* has reference 
obv ously to powers of appointment and the power of 
a Hindu father who is the managing member of a 
joint •family. The fact that on the date of the adjudi¬ 
cation the insolvent could not transfer the property 
does not militate against the view that he has a vested 
interest In the same. 
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PROVINCIAL INSOLVENCY ACT (1920). s. 2 

According to the Provident Fund Rules of 


nan,, «... w ■*; --.uwuviuuu nuiCi OI a COm- 

sum not y m f. mber was allowed to contribute any 
such a ^ ? d,Dg ° De tw I eI,, , h hi5 earnings and 
m P mh! tS were credi,ed in the name of each 

Somfl a ^°k ,,t u alled ' A ' acc0UDt - An equal 

account V PJ ' d by i he com P 1D y a ° d was called ‘B’ 
account. A U increased contribution was payable by 

account*Thp Certa,n events and this was called ■(? 
trmtee/' Pbe meni of the fund vested in the 

1 . 1 h r me . ra J ership was voluntary and there 
was no transfer of the ownership of the Fund The 

buTthH I th ® F K nd |“l ight b / iDvested b V the trustees 

over fhe F?,n C H’ b r d . ,d “°u d £ e5t himself of control 
over the I und. A subscriber became insolvent. 

th? Vk a SU k S S ribcr had a present * nlef est in 

the l und though the moneys might become payable 
to him, or his nominee or heirs only in the future, 
hven where there was a declaration about the 

nominee who was to receive payment after the sub- 
scnber s dea h, the fund would still be the property 
o the subscriber id the hands of the nominee for the 
satis action of his debts, as there was no present gift 
to take effect immediately. The subscribers had an 

u ,n . e moae y s which could vest in the 
UUicial Receiver on their adjudication. Hence the 
right, title and interest of Ihe insolvents.the moneys 
standing to his credit in A and C Accounts respec- 
tively would vest in the Officia! Receiver. AIK 1951 
Fat 488, Reversed. Muktilal Agarwala v. Trustees of 

r .!i P i°r V i d « t n Fu 2l of the T,n Pla,e Co. of India, 
loo’ IL ,o- 3 p Pat 359 « 69 L W 930 : 1930 S C R 
oe° 2 L'b L J 215: 1930 Pat L R (SC) 

p 5 . s « 9 «- B L I R 360 :1950 S C A 675 : (1956-57) 10 
(J 99 ®) 1MLJ (SC) 183 : 1956 S C J 406: 
Ml L J 383 : 1950 Cri L J 306 : AIR J956 S C 
336 (339, 341) (Pt A) (Prs 14, 15, 20, 21, 25). 


Receiver. See Provincial Insolvency Act (1920), S. 28 
(2). AIR 1939 Bom 229 (DB). 

S. 2 ,1) (d) — "Property” — Present disposing 
power. 

The definition of "property” in S. 2 (1) (d) appears 
to be modelled on S 60 (1), Civil P. C. Unless the 
insolvent has got a present disposing power, which 
he may exercise for his own benefit, over a property, 
it will not be considered to be one coming within 
this definition. AIR 1950 Cal 4S7 (488) (Pt A) 
(Pr 8 ). 

• 0 T S ' 2 {2) _ E *P ressio “ “Court or Courts” in 
S. 80, meaning of-VVhether the expression bears the 
meaning assigned to it by S. 2 (2) of Hyderabad 
Insolvency Act—(Quaere). See Hyderabad Insolvency 
Act (8 of 1351F), S. 80. AIR 1952 Hyd 80 (FB). 

S. 2 (e)—‘Secured creditor 1 —Compromise instil* 
ment decree in mortgage suit—Mortgaged property to 
remain under attachment till payment of decree — 
Decree-holder is secured creditor. See Provincial 
Insolvency Act (1920), S.52. AIR 1959 Madh Pra 420. 

-^s. 2 (1) (d) and 53—Transfer—Malabar Tarwad 

— Karnavan—Deed surrendering right of insolvent 
karnavan in property for certain liquidated sum per 
month and accumulated arrears—This is transfer of 
property within meaning of S. 2 (d) and not merely 
right to future maintenance—{T. P. Act (1882), S. 0 
(dd). AIR 1955 NUC (Mad) 3144. 


-S. 2 (2)-Exemptions under Civil P.C.-If apply 

to attachment and sale by Official Receiver. 

In view of Ss. 2 ( 2 ) and 5 (l) in the matter of 
attachment and sale of insolvent’s properties, the pro¬ 
visions applicable under the Act must be regarded as 
materially the same as those of the Civil Procedure 
Code. 

The exemptions contained in S. 00, Civil P. C., are 
based on reasonable and equitable grounds andconsi- 
darations and they are applicable to the proceedings 
by way of attachment and sale taken out by the 
Official Receiver in the exercise of powers vested in 
him under the Provincial Insolvency Act. See Civil 
P. C. (1908), S. 00 (1), Proviso. AIR 19G0 Andh Pra 
458. 

-S. 2 (1) (d)-‘Property* — Test — Leasehold in¬ 
terest inland — If property— Definition of the word in 
the Act is not exhaustive—Test to determine what is 
property is whether the insolvent has a disposing 
interest in the property or not — If he has absolute 
disposing interest in the leasehold, it would fall 
under S. 2 (1) (cl). See Provincial Insolvency Act 
(1920), S. 09 (a). 1958 Cri L J 159 : AIR 1958 Andh 
Pi a 120. 

-S. 2 (1) (a) ‘Creditor’—Endorsee of pronote for 

collections. 

The holder of a negotiable instrument in respect 
of which he obtained a decree is a creditor within 
the mfaning of S. 2 (L) (a) though the promissory 
note is endorsed in his favour for collection. 1950 
Andh Pra W R 339 : AIR 1957 Andh Pra 535 (536) 
<Pt A) (Pr 3). 

-S. 2 (1) (d)—Scope —Insolvency of Hindu father 

—Joint family property—Right of insolvent to dispose 
of—If vests in Receiver—A Hindu father has power 
or capacity to dispose of for his own benefit the 
interest of his son in the joint family property and 
therefore such capacity may be exercised by the 


-S. 2(1) (f)—“Any transfer”—What amounts to 

“transfer”—Held, that the surrender deed executed 
by the insolvent though clothed as a relinquishment 
amounted to transfer of property within the meaning 
of S. 2 (1) (f). See Provincial Insolvency Act (1920), 
S. 53. AIR 1955 NUC (Mad) 3144. 

-Ss. 2 (d), 28 (2), 56 (3), Proviso — Property — 

Meaning of—Provident Fund. 

Whatever the nature of the property may be the 
insolvent should have aa interest in present to dis¬ 
pose of the same, aud not such an interest which 
may depend upon the fulfilment of certain conditions 
or contingencies. The definition of the term "proper¬ 
ty” as used in the Act contemplates that the power 
of disposition must be an unconditional power. It is 
only such a property that is divisible amongst the 
creditors of the insolvent. 

Rules 17 and 18 of the Rules of the Provident Fund 
created by the Tinplate Coinpauy of India Ltd., for 
the benefit of their employees show that the members 
of the fund have no disposing power over the fund. 
They are bound by the rules and it is only on the 
conditions mentioned in the rules that the fund 
uuder certain circumstances becomes payable to the 
members concerned. That being so, the said funds 
are not the property of the insolvent members within 
the meaning of S. 2 (d) and are not divisible amongst 
the creditors as contemplated by S. 28 (2). By the 
mere act of insolvency the insolvent members cannot 
compel the trustees to make payment of the funds 
standing in the various accounts, and if the insolvents 
cannot do so, the receiver of the Court canuot remo/e 
tbe trustees from the custody of the same as enjoined 
by the proviso to sub-s. (3) of S. 50. AIR 1946 Pat 430 
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and AIR 1949 Pat 337, Dissented from. (’501ILR 29 
Pat 713 j AIR 1951 Pat 488 (489, 490) (Pt A) (Prs 
6 , 8 ) (DB). 

(Reversed in AIR 1930 SC 336.] 

-S. 2 (1) (a)—Adjudication— Joint Hindu trading 

family —All the members of the family when could 
be declared insolvents—'Debtor,' meaning of —Act of 
•insolvency by Karta of family business cannot be 
imputed to other coparceners—Difference between a 
partnership firm and joint Hindu trading family 
pointed out. See Provincial Insolvency Act (5 of 
1920*,S. 7. AIR 1964 Raj 21S (Dd). 


-Ss. 2 (e), 9 (2) and 28 (2) and ( 6 ) —"Secured cre¬ 
ditor”—Petition by. 

The definition of the term “secured creditor" is*to be 
understood as confined to his capacity qua the secur¬ 
ed debt and Dot comprehending his capacity as re¬ 
gards debts for which there is no security. 


A creditor, to whom the insolvent debtor owes secur¬ 
ed as well unsecured debts cannot be held to be a 
secured creditor qua the unsecured debts aad is en¬ 
titled to file a petition for insolvency without valua¬ 
tion of the security or its abandonment as contemplat¬ 
ed by S. 9 (2). If this were not so the equity of re¬ 
demption would operate as security for the unsecured 
debts due to the secured creditor, i. e., a situation 
which is the very opposite of what is envisaged by 
the Insolvency *Act. The object of proceedings in 
insolvency is to render the assets of the insolvent as 
at their inception available undiminished if not aug¬ 
mented, for liquidation of his liabilities: (1882) 19 Ch 
D 105 : AIR 1940 Nag 252 : (1924) 2 Ch 199, Ref. to. 
ILR (1954) TravCo 93 : AIR 1954 TravCo 419 (421, 
422) (Pt C) (Prs 8 , 9,10) (DB). 


SECTION 3 


-Ss. 3 (l), 75—Order by subordinate Court in- 

•vested wilh powers under S. 3—Appeal against— 
Whether lies to High Court. 

It is the subordinate Court • that is invested with 
jurisdiction by a notification under S. 3 and when so 
invested with jurisdiction, it has got the same powers 
as the District Court but there is no provision in S. 3 
<1) which makes the Civil Judge the Gjurt of principal 
•civil jurisdiction when there is:a District Judge for 
that area. No appeal therefore lies to the High Court 
against the orders of the Court !so invested with 
jumdiction. (’51) 1951 A L J 280 :1951 All W R 
<H C) 471: AIR 1952 All 423 (423) (Pr 2) (DB). 


——S. 3 (1)-Notification under S. 3 investing si 
•ordinate Court with insolvency jurisdiction — Eff 
Order of Assistant Judge in insolvency proceed 

—Appeal—Forum—Notwithstanding:the notificati 
tbe Afsistani Judge will still be a Court subordin 
to the District Court aud therefore appeal against or 
passed by him'in insolvency (urisdiction would lie 
the District Court and not the High Court-(S 
rashtra District and s u bo rd i nate Civil Court Ord 
ance (11 of 1048), S. 5)—(Words and Phrases — ‘G 

«'mSUm Prov ‘“cial Insolvency , 

<5 of 1920), S. 75 (1). AIR 1959 Bom 47 (DB). 

—S. 3 (IV Prov-iso— N otifi C ation by limiting iui 

•validity 01 C ° UIt l ° debl ' UPl ° RS ' 2,000 ~ Eff * ct 1 

thi t Pr A vko n iS S ? 1 V 0 n t v h ! State G °v«nment on. 

of a P Sirt °. restr L Ct the J urls dicti 

r r a Lourt Subordinate to 'the District Cn 

by specifying the class of cases in which it v 

i.i r Ur S . d <! ni 0 i?' No doubt > after such investiti 
hav ® Jurisdiction concurrently w 

•will nnU hi u°u rt j^ Ut .L this . concu rrent Jurischctl 
be lia ?’ ted , ‘o»ho class of cases which 
notification authorised it to entertain. This is t 


plain meaning of the provision and, therefore, the 
notification, No. 15^0 1212-XIX dated 10th May» 
193S limiting the jurisdiction of certain subordinate 
Courts to entertain petitions in which the value'of the 
debts alleged does Inot exceed Rs. 2,000 cannot be 
regarded :as ultra vires. 1958-Nag L J 83 : 60 Bom 
LR 505 :ILR:( 1959) Bom 194. 

-S. 3—Creditor bank impleaded as supplementary 

respondent ia application for adjudication of debtor 
—Bank wound up during pendency of insolvency 
application—Winding up does not oust jurisdiction of 
insolvency Court to adjudicate debtor an insolvent. 
See Banki^cr Companies Act (1949), S. 49-B, 19G1 
Ker L J 658. 

-S. 3—Debtor of banking company under jliquida- 

tion — Application for adjudication as insolvent- 
jurisdiction of Insolvency Court to enter tarn appli¬ 
cation is not taken away by Ss. 45A and 45B of the 
Banking Companies Act. 1949. A question relating to 
the debtor of a Banking Company in liquidation does 
not relate to the winding up of that company as con¬ 
templated by S. 45.B. See Banking Companies Act 
(1949), S. 45-A. AIR 1962 Mad 75 (DB). 

-S. 3—Scope—If inconsistent with S 25, Manipur 

(Courts) Act—Subordioate Judge—Jurisdiction to try 
insolvency cases — (Manipur (Courts) Act (1955) 

S. 25). 

Both the Provincial Insolvency Act and Manipur 
(Courts) Act are Central Acts and one cannot prevail 
over the other. Under S. 3 of the Provincial Insol¬ 
vency Act, the State Government may invest the Sub¬ 
ordinate Judge with concurrent jurisdiction in insol¬ 
vency matters. There is thus no conflict between the 
provisions of the two Acts and the Subordinate Judge 
is quite competent to dispose of a case transferred to 
him by the District Judge. AIR 1960 Manipur 53 (53) 
(Pr 4) (DB). 

SECTION 4 


SYNOPSIS 

(Provincial Insolvency Act (5 of 1920), S. 4.) 

1. Scope and applicability. 

2 . Power and duty of insolvency Court. 

3. Jurisdiction of insolvency Court. 

4. Applicability of provisions of Civil P. C. 

5. Gift to wife. 

6 . Insolvency of Hindu father or manager. 

7. Transfer from transferee. 

8 . Applicability of Limitation Act 




—S- 4-Sale of insolvent's property by Officii 
Receiver—Insolvent can maiutain application to s< 
aside sale. 

Even though the property is vested in the Officit 
Receiver or in a trustee, the insolvent has a subsistin 
m ‘h 0 Property. Therefore, if thejproperties c 
a debtor which are vested in a trustee by an order c 

KZ y . C ° Urt 9r . e so S out at an undervalued 
the debtor Is unquestionably aggrieved by such a 

15 Bn A tlt h d t0 app . ,y under Sl 4 of tbe Provincii 
Insolvency Act to set a*ide the sale, on the ground r 

perties hL‘i° n r gh ft debt0r haS ‘^resTKe ore 
Sfilk/k a Merest does not permit him to meddl 

Mn h o« 0 i ad i D n stral ! onof ,be same - Bu t the debto 
can certainly complain if in selling the DrQDerti£K r 

in enlisting the assets the Official Receler Jr tSt 
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The application can be made even after the annul¬ 
ment order. Upon an annulment of the order of 
adjudication, the insolvency proceedings are not 
automatically terminated. Therefore, whenever there 
is a vesting order following an order of annulment 
insolvency proceedings do in fact continue. AIR 
19-13 Cal 133 and AIR 1936 Cal 573, Rel. on. AIR 1963 
Cal 587 (587, 588) (Pt A) (Prs 3. G. 7) (DB). 

—-S. 4 (1)—Scope—Distinction between this section 
and S. 43B of Banking Companies Act, 1949—While 
S. 4 is limited to-question which may arise in any 
case of insolvency, S. 45B is wider and refers to ques¬ 
tions which may relate to or arise in the course of 
winding up proceedings. See Banking Companies Act 
(1949) S. 45-B (1). AIR 1954 Orissa 139. 

-S. 4 (3) — Applicability — Order for sale of pro¬ 
perty alleged to be of insolvent — Enquiry into title. 

Where the insolvent opposes an order for sale of 
properties alleged to be belonging to him, on the 
ground that the properties were sold or belong to his 
co-sharers but does not specify the date of sale nor 
the names of purchasers, his opposition is frivolous 
and the order for sale must be deemed to be one 
under S. 4 (3) in which no enquiry was expedient or 
necessary. AIR 1928 Lah 556; AIR 1919 Cal 507; AIR 
1925 ;Cal 932, Distinguished. 1955 B L J R 517 : 
AIR 1955 Pat 503 (504) (Pt B) (Pr 4) (DB). 

-S. 4—Scope—Order under S. 24. 

The summary enquiry under S. 24 as to whether a 
debtor is entitled to present a petition has nothing to 
do with S. 4 which ordinarily comes into play after 
adjudication in disputes between the debtor's estate 
represented by a receiver 3 Dd the claims of one or all 
of his creditors. A I R 1938 Lah 490, Rel, on. AIR 
AIR 1955 Pat 413 (417) (Pt fc) (Pr 14) (DB). 

-S. 4—Claim application under S. 4 on attach¬ 
ment of property by Receiver —Application made 
more than 21 days after attachment—It is barred 
under Proviso to S. 6 S. 

It is not obligatory on a stranger to apply to the 
Insolvency Court at all fo establish his title to pro¬ 
perty, possession of which is taken by the Receiver; 
he can go to the ordinary Court to-establish his title 
within the ordidary reriod of limitation. If, however, 
he does want a relief to be given to him against what 
he considers to be an improper act of the Receiver, he 
must comply with the provisions of S. 68 and take the 
consequences that follow with regard to the finality 
of the orders, as provided under Ss. 4 and 75 of the 
Act. See Provincial Insolvency Act (5 of 1920), S. 68 , 
Proviso. AIR 19G3 Punj 243 (DB). 

a-Ss. 4 and 14—Scope and applicability —With¬ 

drawal of insolvency petition before adjudication as 
a result of compromise among creditors — Order 
gianting leave does not constitute res judicata so far 
as question whether compromise is beneficial to 
minors and binding on them — (Travancore Insol¬ 
vency Act (8 of 1108), Ss. 4 and 14) — (Civil P. C. 
(1908), S. Hand O. 32, R. 7). 

Section 4 applies only to decisions of questions 
arising in cases of insolvency and no case of in¬ 
solvency can be said to have arisen when the fact of 
insolvency and the right to maintain the insolvency 

K etition is disputed and no order of adjudication has 
een passed. An insolvency petition can be with¬ 
drawn under S. 14 only before the order of adjudica¬ 
tion is passed. After the order of adjudication an 
insolvency petition cannot be withdrawn even with 
the leave of the Court, for the debtor has become an 
insolvent by the order of adjudication. 1 herefore, it 
is only an annulment of the order of adjudication 
and not a withdrawal of the insolvency petition that 
can be made after the order of adjudication. Sec¬ 
tion 14 applies only to withdrawals before adjudica¬ 


tion. Matters which have to be considered under 
S. 14 cannot therefore be said to be matters arising 
in a case of insolvency; so S. 4 can have no applica¬ 
tion to them at all. The effect of the withdrawal of 
a petition is that the position of the parties would be 
as it no insolvency petition had been filed, and the 
creditors would be free to enforce their claim against 
the debtor subject to 2 ny discharge effected or lawful 
agreement made between them after the institution 
of the insolvency petition. A compromise in pur¬ 
suance of which leave for withdrawing the insol¬ 
vency petition is granted is eutirely different from a 
composition scheme sanctioned and accepted by the 
Court after the order of adjudication. The composi¬ 
tion scheme sanctioned and accepted by the Court 
after the order of adjudication bears the authority of 
the Court and is a complete answer to all the claims 
made against the insolvent. The compromise before 
the order of adjudication in pursuance of which 
leave is applied lor and granted to withdraw the 
insolvency petition does not bear the authority of the 
Court. 

An insolvency petition was withdrawn by leave 
of Court prior to adjudication as a result of com¬ 
promise among the creditors. Neither the guardian 
for the minor creditors nor any counsel had certified 
to the Court that the compromise was beneficial to 
the minors. Nor had the insolvency Court con¬ 
sidered the question whether the compromise was- 
beneficial to minors. The minors subsequently sued 
for full recovery of their dues on ground that the 
compromise was not binding on them. 

Held, that the order granting leave to withdraw 
the insolvency petitions did not constitute res judi¬ 
cata so far as the question whether the compromise 
was beneficial to the minors and was binding on 
them was concerned. Held, further, on the facts 
and circumstances of the case that the compromise 
to accept half the dues in discharge of the full debt 
entered into by the guardian on behalf of the minors 
was highly prejudicial to their interest and the 
guardian had not acted with reasonable care and 
prudence which the guardian of a minor should 
normally exercise in such matters. Hence, the com¬ 
promise was not binding on them and they were 
entitled to recover the whole amount due. M. K. 
Muhammed Pillai v. Pariyathu Pillai Abdulkadir. 

I L R (1955) Trav-Co 909 : 1955 Ker L T 641 1 A I R 
1956 Trav-Co 27 (28, 29) (Prs 4, 5, 6 ) (FB). 


2. Power and duly of insolvency Court. 


-S. 4 ( 1 ) and (3)-Powers of Court—Sale of debtor's 

interest in property should be directed only when 
Court does not deem it expedient or necessary to decide 
the question of the nature referred to in S. 4(1) — 
Stay of sale of debtor’s interest-in property held 
proper. AIR 1955 N U C (Ajmer) 330. 


—S. 4 — Scope — Powers of Insolvency Court — 
tpplication by Receiver to set aside decree — In- 
olvency proceedings engineered by debtor — Pro- 
ision cannot be called in aid to benefit insolvent. 

Under the scheme of the Insolvency law, on ad - 
ldication, the Receiver is to take possession of the 
ssets of the debtor, ascertain the liabilities and then 
lake an equitable distribution of the assets among 
he creditors. The express language of S. 4 of the 
rovincial Insolvency Act brings out the object or 
he Insolvency law. The powers of the Insolvency 
kwrt under the section are wide and necessarily 
xercisable to achieve the said object. 

In the instant case, there are good reasons to be- 
eve that the entire insolvency proceedings were 
ngineered by the debtor himself seeking to benent 
y these proceedings. There are clinching circum- 
tances to show that the Official Receivers applica- 
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Hon to set aside the decree, if successful, would yield 
benefits to the insolvent, That is not the object to be 
achieved by S. 4 of the Act. 1955 2 Andh W R 12o ; 
(1965)2 Andh L T 83: AIR 1966 Andh Pra 114 
(115) (Pr 11) (DB). 


.-S. 4—Scope—Duty of insolvency Court. 

Section 4 gives wide powers to the Court to decide 
all questions arising in insolvency. The Court has 
jurisdiction to intervene whenever the Court thinks 
it necessary 'for the purpose of doing complete 
justice.* Where there are allegations of fraud on the 
part of the Official Receiver in conducting sale of the 
insolvent’s property the Court has ample powers 
unders S. 4 to look into the allegations, as the debtor 
has locus standi to bring a question before the Court 
for decision. A I R 1963 Cal 5S7 (588) (Pt B) (Pr 5) 
(DB). 

-Ss. 4 and 37—Application for payment of money 

against stranger—Order on — Annulment of adjudi¬ 
cation — Quondam insolvent’s right to execute 
order as a decree — Failure to execute — Effect — 
Limitation. 


When money is due to a person who has been 
adjudicated an insolvent and the Official Receiver in 
whom the estate of that person has become vested 
files a suit to realise that sum of money, it cannot be 
said that he is representing any of the creditors of 
the insolvent in realising that sum of money. After 
an adjudication has been annulled, it is open to the 
quondam insolvent to take such steps regarding his 
property which he could ordinarily have done un¬ 
less there had been an order under S. 37 (1), clause 
(2), of the Provincial Insolvency Act, vesting ;the 
property in a trustee or in the Official Receiver. 

An order for payment of money on an application 
under S. 4 of the Provincial Insolvency Act is tanta¬ 
mount to a decree and if after annulment of adjudi¬ 
cation the insolvent failed to apply for execution and 
three years had elapsed, the Official Receiver cannot 
on the setting aside of the annulment seek to execute 
such decree. 1951 Mad W N 412: 64 Mad LW 
661: (1951) 1 M L J 5511 A I R 1951 Mad 879 (2) 
(880) (Pr 3) (DB). 


-S. 4 — Power of Court—Agreement between in¬ 
solvent and transferee to gift part to insolvent's 
minor son—Transferee selling to insolvent’s nephew 
— Receiver applying for payment of the purchase 
money — Proceeding cannot be treated as suit for 
damages which was proper remedy. 

There was an agreement between the insolvent 
l ,j . f trail s* e fee, the mortgagee, that the latter 
should gift a portion of the property to the minor son 
of the insolvent but the transferee collusively sold a 
portion to the insolvent’s nephew. The receiver 
alleged that the transaction was benami being really 
in favour of the son and applied for a direction that 
the amount of the purchase money be paid to him. 

Held, that the breach of agreement by the trans¬ 
feree might have been the foundation of a suit for 
damages but that the proceedings could not be con¬ 
verted by the insolvency Court into- a suit for 
damages and the Court could not treat the money as 

1951 N “j tSSSffig d “" p,ost “ 


S. 4-Scope-Power to direct ad interim receiver 
to take possession of Joint family property - Resort 
cannot be had to S. 4 for giving the interim receiver 
possession of such property as that would be to over- 
nde express provisions of S. 20 which permits the 
10 appoint a receiver for the property of the 
~ s * 4 , c “? I } 0 , t override express provisions 

iii'1954 saws Act <i9201 ' s - 2 °' 


-S. 4— Power of Insolvency Court to set aside 

auction—Sale of insolvent's property—Grounds for. 

In cases arising under the Provincial Insolvency 
Act the provisions of Order 21, Civil P. C. have to be 
applied subject to what is contained inter alia in b. 4 
of the Act which provides that the Court may deem 
it expedient or necessary to decide for the purpose ot 
doing complete justice. That being so, it cannot be 
maintained that an Insolvency Court has no power 
to set aside an auction-sale on grounds not tailing 
within Order 21 of the Code. Section 4 of the Act 
empowers the Court to set aside an auction sale it 
the Court deems it expedient or necessary for the pur¬ 
pose of doing complete justice. AIR 1931 Lah 733, 
Rel. on. 

Where the sale of insolvent’s property held by the 
Collector contravenes the provisions of S. 60 of the 
Act as amended by Punjab Act 3 of 1939, it is open to 
the Insolvency Judge to consider the objections that 
may arise unaer S. 60 and consider on the facts and 
circumstances of the case the question of the legality 
of the sale before confirming it. 54 Punj L R 121: 
AIR 1952 Punj 222 (224) (Pt B) (Prs 16,17) (DB). 
-Ss. 4, 51 (3) and 56 (3)—Sale of insolvent’s pro¬ 
perty after adjudication — Relief of possession by 
Official Receiver — Power of Court to grant relief—A 
Court sale of an insolvent’s properties at the instance 
of an unsecured creditor is void, if the sale has been 
conducted after the order of adjudication. In such 
a case it is open to the Official Receiver to request the 
Court for an:order directing the auction purchaser 
to put the official Receiver in possession of the pro¬ 
perty sold under S. 4 and it is open to the Court to 
grant such relief under S. 50 (3). AIR 1951 Trav-Co 
193 (195) (Pt A) (Pr 6) (DB). 


3. Jurisdiction of insolvency Court. 

•-Ss. 4, 24 and 33 — Jurisdiction and power of • 

Insolvency Court—In view ot the provisions of S. 11 
of the Patiala Recovery of State Dues Act no civil 
Court can have jurisdiction to determine these two 
matters viz. determining the amount of State dues 
recoverable and the liability of the alleged defaulter 
to pay the amount—The insolvency Court, however, 
is not precluded by S. 11 of that Act from in¬ 
quiring into the question whether the alleged debtor 
was really a debtor and liable to pay sums said to be 
payable by him. It is well settled that the Insol¬ 
vency Court can, both at the time of hearing the peti¬ 
tion for adjudication of a person as insolvent and 
subsequently at the stage of proof of debts, reopen 
the transaction on the basis of which the creditor had 
secured the judgment of a Court against the debtor. 
See Debt Laws—Patiala Recovery of State Dues Act 
(4 of 2002 B K.), S. 4. AIR 1964 S C 1223. 

-—S. 4—Propeity sold by official receiver — Peti¬ 
tioner claiming title to share and asking for sale to 
be set aside where claminant wants that his shaie 
should be left untouched by the sale, it is a case 
where he approaches the Court to determine his title 
and that he is competent to do under S. 4 only-Peti¬ 
tion falls under S. 4 and is not an appeal under S. GS 
-•Hence no question of bar of limitation prescribed 
by proviso to S. 68 can arise in regard to it. See 

15 ol s - 8s ' Pi °™- 

S. 4—Jurisdiction of Insolvency Court if exclu- 
sive-Separate suit if barred - (C. P. Code (1908), 

What S. 4 purports to do Is to confer power on the 
Insolvency Court to decide certain questions, and 

nf h | r 4 n? U j S 5°i nis d k e °l d « d ty then under sub-s. (2) 
' Ils daci £ io n shall be final and binding and can 

3®. ‘^®? r „ ba r cha11len , ged in . any ? tller Proceeding. It 
does not confer exclusive Jurisdiction on the Q>uit 
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to deal with such questions. Hence a suit by the 
creditors for a declaration that the property pur- 
'Chased by them in execution of a decree against the 
inso vent is not liable to attachment and sale in 
insolvency proceedings pending against him will not 
be barred if the question raised in the suit has not 
been decided by the Insolvency Court. 1958 Nag 
L J 367 : 60 Bom L R 1017 : ILR (1959) Bom 249 t 
AIR 1959 Bom 10 (11) (Pt A) (Pr 6). 

— Ss 4 and 54-A—Property vesting in Official Re¬ 
ceiver on the adjustment of a person as insolvent — 
Receiver alone can invoke jurisdiction of Court under 
.S. 4— Petition by individual creditor for annulment 
of a transfer made by the insolvent is not maintaina¬ 
ble. 

W hen a person has been adjudged insolvent and 
his entire property vests in the Official Receiver, the 
Receiver alone can invoke the jurisdiction of the 
Court under S. 4. Hence a petition by a creditor, in 
his own name, for a declaration that certain proper¬ 
ties formed part of the estate of the insolvent and 
that the Official Receiver should be directed to take 
possession of the same, is incompetent : A I R 1927 
P C 108 and AIR 1924 Cal 827 and AIR 1941 Cal 298 
and AIR 1942 Cal 584 and AIR 1935 Mad 809 and 
AIR 1935 Mad 40 and AIR 1924 Mad 345 and A I R 
1922 Mad 246 and AIR 1942 P C 39, Rel. on. 


II 9 ! 4 ) 360 : (1953) 2 Mad L T 359 . AIR 1954 
Mad 12 (14,15) (Prs 11,14, 15) (DB). 

-—S. 4-Powers of insolvency Court — Application 
by third party—Maintainability. 

Section 4 ordinarily comes into play after the debtor 
has been adjudicated an insolvent; under S. 4 the 
Court can then decide any question of title or prio- 
nty arising between the debtor and one or more of 
his creditors if it considers this to be just and neces¬ 
sary as well as expedient. It is, however, open to the 
Court not to go into all these questions, as is shown 
by sub-s. (3) of S. 4. 

Under that sub-section the Court can sell the in¬ 
terest of the debtor, leaving the parties to fight out 
the extent of their interest in a regular suit before 
the ordinary Courts. But it may be that in an ap. 
propriate case the question of title may arise at a 
stage earlier than the order of adjudication, but such 
cases can only be very rare. A third party is not 
forced to make an application under S. 4, but there 
are decisions in which the claim of a third party has 
been considered under S. 4. AIR 1955 Pat 413 (417) 
(Pt B) (Pr 13) (DB). 

——Ss. 4. 20 and 21 — Jurisdiction of Court to en¬ 
quire into validity of claim of third party prior to 
adjudication. 


It is true that under S. 54. A, any creditor who has 
proved his debt in insolvency, can take judicial pro¬ 
ceeding with the leave of the Court, for the annul¬ 
ment of transfer under S. 53 or S. 54 but it is subject 
to the provision that he satisfies the Court that the 
. Receiver had been requested and he had relused to 
take such proceeding. Under S. 4 it is true, very 
wide jurisdiction has been conferred on the insol¬ 
vency Court to decide questions of title, or priority 
of any nature whatsoever arising in the course of 
insolvency. But the legal position of individual 
creditor remains unaltered because of the basic princi¬ 
ple that, on the adjudication, the entire property of 
the insolvent vested in the Official Receiver, and he 
alone would be competent to represent the estate and 
transact business in regard thereto. If the creditor 
initiates any such proceeding, any decision rendered 
therein would not bind or affect the rights of the 
Official Receiver in any manner. Such a decision 
would not operate as res judicata, as the Official Re¬ 
ceiver, in whom the properties have vested, had not 
been made a party, thereto. It is because of this 
utter futility of any proceeding prosecuted by the 
individual creditor that the law enjoins that the 
Official Receiver alone can prosecute such procee¬ 
dings. 77 Mad L W 379 ; 1964 Mad W N 311 : ILR 
(1964) 2 Mad 592 « (1965) 1 Mad L J 128 i AIR 1964 
Mad 501 (501, 502) (Prs 4, 5, 8). 

-Ss. 4, 5, 28 (6) and 53—Jurisdiction of insolvency 

Court to issue injunction. 

Though an insolvency Court will not restrain a 
mortgagee or other secured creditor in the exercise 
of his legal remedies under S. 28 of the Act, it has 
jurisdiction in proper cases to restrain him under 
O. 39, R. 1, Civil P. C., if there are substantial grounds 
for impeaching his title, with a view to safeguard the 
interests of the general body of creditors. 

Observations to the contrary in A I R 1925 Mad 
1051 held to be too widely stated. 

Held, that the insolvency Court was justified in 
issuing an injunction restraining a Co-operative Bank 
from proceeding with the sale of insolvent’s immova¬ 
ble properties in a proceeding under S. 57. A, Madras 
Co-operative Societies Act, pending an application by 
the Official receiver under S. 53, Provincial Insol¬ 
vency Act, challenging the security bond in favour 
of the Rank which covered all the immovable proper¬ 
ties of the insolvent. 1953 Mad W N 527 :1 L R 


It is incorrect to say that prior to adjudication the 
Court has no jurisdiction at all to get at the properties 
of the insolvent and to preserve them. Special pro¬ 
visions in that direction are contained in Ss. 20 and 
21. These powers are conferred on the Court to see 
that the property of the insolveut is not wasted or 
taken out of the reach of the Court.during the pen¬ 
dency of the insolvency petition. 

(Procedure to be followed by insolvency Court 
pointed out). 

Where an interim Receiver appointed under S. 20 
takes possession of the property of which the insol¬ 
vent is in possession in pursuance of the direction of 
the Court but a claim of title is preferred by a third 
party to such property, the insolvency Court has 
jurisdiction to conduct a summary inquiry as to the 
sustainability of the claim even prior to the passing of 
adjudication order. The order passed at such inquiry 
is not however final and conclusive as between the 
parties to it. 

Such a final and conclusive order may still be pass¬ 
ed under S. 4 when the receiver seeks to annul the 
document in favour of the third party concerned and 
for inclusion of the property covered by that docu¬ 
ment also among the assets of the insolvent. AIR 
1953 Trav Co 266 (266, 267) (Pr 2) (DB). 

-S. 4 — Travancore Insolvency Act (S of 1106), 

S. 4 (1), Proviso — Claim by Receiver-Jurisdiction 
of Insolvency Court. 

A claim by an official receiver that the properties 
covered by a sale-deed in favour of A, the insolvent’s 
wife really belong to the insolvent and that B is only 
a benamidar for the insolvent cannot be said to arise 
out of the insolvency and if B expressly refuses to 
submit to the jurisdiction of the insolvency Court to 
adjudicate upon her title to the properties, the Insol¬ 
vency Court cannot adjudicate upon it and the proper 
course would be to file a regular suit. 1951 K LT 
103 : A I R 1951 TravCo 139 (139, 140) (Prs 2, 4) 
(DB). 

4. Applicability of provisions of Civil P. C. 

-S. 4 — General principle of res judicata is applic¬ 
able to proceedings under the Provincial Insolvency 
Act — Insolvency Court exercises all the powers ot a 
civil Court — Consequents if a question cannot be 
reagitated before :a Civil Court, it cannot be allowed 
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fro be rearitated before the Insolvency Court—See 
CivU P. C (1908),S.il. AIR 1965 All 248. 

_S. 4 (3)—Order for sale of property—Applicabi¬ 
lity of 0.1. R. 10, Civil P. C. 

By reason of the provision of S. 5, it is manifest 
that unless there is any express provision in the Act 
to the contrary, the procedure followed in th3 exer¬ 
cise of the original jurisdiction applies to the pro¬ 
ceedings under the Insolvency Act. It cannot be 
contended that 0. 1, R 10, Civil P. C is not a 
rule governing the procedure of the Courts in 
exercise of original civil jurisdiction. As there is 
no express provision in ithe Act prescribing^ proce¬ 
dure different from that laid down in the Civil Pro. 
cedure Co Je, or expressly excluding the application 
of that procedure to proceedings under S 08 ot the 
Act. S. 5 attracts the provisions of the Civil Procedure 
Code. A new party may be added to an application 
under section 08 of the Act if the couditionsjaid 
down in 0. 1, R. 10 are complied with. il95l) 1 
M L J 87, Distinguished. AIR 1955 NUC (Andhra) 
4816. 

——Ss. 4 and 5 — Insolvency proceedings— Applica¬ 
tion falling under S. 4, Provincial Insolvency Act, 
made to Court — Application dismissed for default of 
appearance of applicant not aware of date of hearing 
—Neither 0.9, R. 9, C. P. Code no: Art. 101. Limita¬ 
tion Act, is attracted — Application can be restored 
under S. 151, C. P. Code - See Civil P. C. (190S), 
S. 151. AIR 1964 Bom 40. 

—Ss. 4 and 21 — Attachment of debtor’s property 
before adjudication—Objection to attachment of pro. 
party under S. 21(2) — Court determining validity 
of transler in favour of objector — Appeal against 
order competent and resort to S. 75 (3) is not neces¬ 
sary—See Provincial Insolvency Act (1920), S. 75 (2). 
AIR 1962 Madh Pra 354- 

-Ss. 4 and 75 (2) — Objection to attachment of 

property under S. 21 (2)—Court determining vali¬ 
dity of transfer in favour of objector—Appeal lies. 

Ordinarily the Insolvency Court should not inquire 
prior to the making of an order of adjudication whe¬ 
ther the transfer made by the insolvent in favour of a 
third person is genuine or not but where the Court 
has determined the validity of transfer in favour of 
the objector, an appeal under S. 75 (2) of the Provin¬ 
cial Insolvency Act is competent and resort to S 75 
(3) is not necessary. 1964 Jab L J 131 : 1962 M P 
L J (Notes) 285 i 1962 M P C 457 i AIR 1962 Madh 
Pra 354 (358) (Pi B) (Pr 10). 

*—Ss. 4 21 (2) — Attachment of property under 
S. 21 (2) — Objection to-Objector claiming title on 
alleged transfer — Decision as to validity of transfer 
—Proper stage. 

aQ Ejection to attachment was made by a 
third party claiming interest in the property attached 
under S. 21 (2) of the Act and the Insolvency Court 

cki not merely determine the question whether the 

certificates sought to be attached were in the posses- 

slop or under the control of the insolvent at the time 

of their attachment but went fuither and held that 

the transfer of the same in favour of the objector was 

good and lor valid consideration and that too without 

giving full opportunity to the parties to. lead evi¬ 
dence. 

sl ? ge lor determining the question 
y 1 l ! e or val .'dity of transfer had not arrived and the 
decision was iHegal. 1964 jab L J 13L, 1902 M P 

‘ A,R 1982 “ 

<juent suit unde, 0 21, R. 103 lo set SS 

order and in the alternative for partition - Held, suit 


was maintainable and summary order did "not operate 
as res judicata — See Civil P. C. (190b), S. 11. AIR 
1965 Mad 331 (DB). 

-Ss. 4 and 5- Insolvency Court can invoke, in 

appropriate cases, provisions of O. 21, Hr. 95 to 1U2 
-Civil P. C. (1908), O. 21, Rr. 100, 103. 

The procedure piescribed by O. 21, Rr. 95 to 102, 
C. P.Code, can be invoked, in appropriate cases, by 
the insolvency Court. Consequently if an order is 
made under any one of these provisions it should be 
competent to the aggrieved party to file a suit under 
O. 21, R. 103, because the very terms of the provi¬ 
sions relating to passing summary order prescribe 
that such orders will be subject to the result of the 
suit. It is true that S. 4 clothes the insolvency Court 
with a power to investigate questions of title and the 
adjudication in those proceedings would, subject to 
the provisions as to appeals, etc., contained in the 
Act, be final between the parties. But that cannot 
mean that every order passed by the Insolvency Court 
would attract the provisions of S. 4 of the Act. 
Where the Insolvency Court does not purport to 
decide a matter under S. 4, but proceeds only under 
S. 5, the rules prescribed by the Civil Procedure Cade 
would apply to its decision. 45 Mad 434. Rel, on ; 43 
Mid 434, 51 Mad 507, AIR 1945 Mad 10 (F B); (1953) 

2 M L J 359, Ref. to; A I R 1938 Nag 320, A I R 1932 
All 408, ILR (1941) Nag 757. Distinguished. 77 Mad 
L W 636 : ILR (1965) l Mad 34 i AIR 1965 Mad 331 
(333) (Pt A) (Prs 5. 7) (DB). 

—S. 4—Insolvency of co-parcener of Hindu family 
— Partition clairaea as between branches of the 
family—Heads of branches alone needibe made par¬ 
ties -Official Receiver suing for:partition for share of 
insolvent who represents one branch of the joint 
family — His sons are not necessary parties though 
they are proper parties — Hence suit of Official Re¬ 
ceiver cannot be dismissed for non.joinder of parties 
-See Civil P. C. (1908), O. 1, R. 10. A I R 1953 
Nag 351. 

5. Gift to wife. 

-Ss. 4, 53—Gift of property by husband in favour 

of his wife—Wife taking no steps for mutation in her 
name — Husband declared insolvent subsequently— 
No inference about benami character of gift transac¬ 
tion could be drawn merely from such non.mutation 
or from payment of municipal taxes and rent of the 
property through her husband—Transfer of Property 
Act (1882) S. 122-Benami. AIR 1963 Orissa 37, 
Dist. AIR 1937 P C 13, Rel. on. ILR (1964) Cut 274. 

—S. 4—Transfer in favour of wife—Statement made 
by insolvent in his cross-examination — Its admissibi¬ 
lity against wife — Non-production of documents in 
party’s possession-Effect—See Provincial Insolvency 
Act (1920), S. 53. (1959) 1 Orissa J D 339. 

6. Insolvency of Hindu father or manager. 

-Ss. 4, 5 and 28-A - Civil Procedure Code (5 of 

1908) S. 04 — Decree obtained against father and 
sons after insolvency petition but before adjudica¬ 
tion Attachment of property effected before filing 
of petition — Adjudication of father — Sale of son’s 
shares — Right of decree-holder to proceeds of sale 
to the exclusion of other creditors — Application by 
Receiver claiming sale proceeds on behalf of general 
body of creditors—Sustainability. 

An attachment, whether before or after judgment, 
does not create any charge on the attached property. 
An attaching creditor is not a secured creditor. 
Hence, if an order of adjudication is made after 
n«fi i » nt , before sale, the propeity vests in the 
Official Receiver for the benefit of the general body 
of creditors, and the attaching cieditor is not entitled 
to obtain satisfaction of his decree by sale of the 
attached property. The order of adjudication divests 
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to the position of an ordinary creditor. The effect of 
an attachment of the son’s share is not to create a 
charge or lieQ in favour of the attaching creditors, 
but it only puts an end to the power of disposal of 
the^ father and of the Official Receiver and under 
S* -‘'-A of the Provincial Insolvency Act to dispose 
of son's shares. It does not preclude the Official 
Receiver horn obtaining a declaration from the Insol¬ 
vency Court that the son’s shares are liable for the 
discharge of the debts due to the several creditors 
which are not illegal or immoral, and have the pro¬ 
perty sold through Court. A I R 1923 Mad 735 (FB); 
A I R 1931 Mad 317; A I R 1927 Mad 471 (FB) and 
(1943) l 4 Mad L J 24, Rel. on. It is open to the Official 
Receiver to file an application under S. 4 of the 
Provincial Insolvency Act for a declaration that the 
shares of the sons of the insolvents are liable to dis¬ 
charge the debts of the creditors enumerated in his 
petition. A sale by Court is equally subject to the 
doctrine of lis pendens like a private sale, and conse¬ 
quently the sale of the shares during the pendency 
of the application of the Official Receiver cannot 
affect the right of the creditors on whose behalf the 
petition was filed by the Official Receiver. (19G4) 2 
An VV JR435: AIR 1965 Andh Pra 52(57, 59, C0)(Pt B) 
tPrs 19,33,39,41). 

- 7 —S. 4—Scope-Insolvency of Hindu father — Offi¬ 
cial Receiver purporting to exercise power vested in 
father to sell son’s shares — Enquiry under S. 4 — If 
obligitory. 

It is not obligatory on the Court in every case 
where, on the insolvency of a Hindu Mitakshara 
father, the Official Receiver purports to exercise the 
power vested in the father to sell the son’s shares 
for satisfying his debts, to hold an enquiry under 

S. 4 of the Act. If in a proceeding under S. 4 
of the Act intiated by the sons or by the creditors, 
the sons dispute the right of the Official Receiver 
to sell their shares in the family properties and the 
matter is decided one way or the other, the adjudica¬ 
tion would be binding on the parties and the Official 
Receiver should, in administering and selling the 
property of the insolvant give effect to that decision. 
If no proceeding under S. 4 had been taken, all that 
the sons could claim is an opportunity to show that 
the sale by the Official Receiver was not binding on 
their interest in the property by reason of the debts 
of the father not being binding upon them under the 
rule of pious obligation. 1956 Andh VV R 5S6 : A I R 
1957 Andh Pra GU9 (CIO) (Pt B) (Pr 4) (DB). 

-Ss. 4, 53 and 75 — Power of Insolvency Court — 

Insolvent partitioning property allotting insigni¬ 
ficant share to himself — Receiver applying for 
annulment — Wife and sons pleading debts to be 
Av\ava’aarik — Insolvency Court ordering annulment 
—District Judge upholding annulment but leaving 
question about binding nature of debts open — Pro¬ 
priety—Appeal—Competency. 

The insolvent effected a partition of his property 
between himself and his wife and sons bv which he 
retained an insignificant share to himself. The recei¬ 
ver applied for annulment under S. 53. The sons and 
wife of the insolvent objected on the ground that 
not only was the partition good but that several of 
the insolvent’s debts were Avyavaharik and not for 
legal necessity. The insolvency Court decided in 
favour of the Receiver. In appeal the District Judge 
upheld the annulment but held that the question as 
to binding nature of debts was irrelevant and set 
aside the finding leaving the question for a fresh 
decision under S. 4. The Receiver appealed. 

Held, that the question fell under S. 4, that District 
Judge should have decided it and that the appeal by 
the Receiver was competent. 1957 Nag L J (Notes) 
150. 


7. Transfer from transferee. 

Ss 4 and 53—Transfer from insolvent’s transferee 
—Right to challenge. 

An alienation in favour of a transferee from the 
transferee of an insolvent cannot be challenged by 
the Otficial Receiver under S. 63 of the Act. It can 
be challenged, if at all, only under S. 4 of the 
Provincial. Insolvency Act and in order to make 
the decision binding, the transferee from the trans¬ 
feree must be made a party to those proceedings. 
In such proceedings, it is open to the trans¬ 
feree from the transferee to plead and establish 
that he is a bona fide purchaser for value without 
notice of the insolvency proceedings. If he is able 
to establish that, the transaction in his favour will 
have to be upheld. 1959 Ker LJ 78: 1959 Ker LT 93: 
ILR (1959) Ker S03. 

—S. 4—Scope—Jurisdiction — Transfer from insol¬ 
vent’s transferee — If such a transfer is declared 
invalid and not binding on the Receiver and if such 
a transfer is held to form only a link in the chain of 
a fraudulent scheme to defraud the other creditors, 
the insolvency Court has clearly the power to annul 
such transfer as not binding on the otficial Receiver 
not only under S. 53 but also if necessary by exercise 
of its powers under S. 4. See Provincial Insolvency 
Act (1920), S. 53. AIR 1953 Mys 35 (DB). 

8 . Applicability of Limitation Act. 

-S. 4—Application for mesne profits by receiver— 

Limitation Act does not apply—But defence of limi¬ 
tation is open to opponent — Limitation Act (1903), 
Art. 109. 

Section 4 merely empowers the Insolvency Court 
to try matters referred to in that section. It does not 
in any way oust the jurisdiction of the ordinary 
Court, and the Insolvency Court has always the dis¬ 
cretion instead of trying a matter under S. 4 to refer 
the receiver to a suit. Thus, S. 4 is merely declaratory 
of the jurisdiction of the Insolvency Court and does 
not in any way alter or amend the law nor depri¬ 
ves the party of its rights. Therefore, an application 
made under S. 4 by the receiver to recover mesne pro¬ 
fits cannot be looked upon as a suit. It may be in the 
nature of a suit, the same procedure might be applied 
to it by virtue of S. 5 as might be applied if the recei¬ 
ver had tiled a suit, but strictly the Limitation Act 
would not apply to such an application. However, by 
reason of the receiver adopting one procedure ratner 
than the other, that is making an application under 
S. 4 rather than filing a suit, the party against whom 
the application is made cannot bo deprived ot his 
right to plead the statute of limitation. Hence, when 
an application is made under S. 4, by the receiver, 
the Court is bound to consider all the defences that 

are open to the party against whom the application 

is made. Any defence that could bo put for ward by 
the party in a suit would be equally available to him 
in an application made by the receiver: A I R UW 
Mad 778 (FB), Expl. and.Foll. 52 Bom LR 606: ILR 
(1950) Bom GTS: A I R 1950 Bom 399 (399) (Pt A) 
(Pr 2) (DB). 

SECTION 5 
SYNOPSIS 

(Provincial Insolvency Act (5 of 1920), S. 5.) 

1. Scope and applicability. 

2. Joinder of parties. 

3. Applicability of O. 9, Civil P. C. 

4. Abatement. 

5. Injunction. 

6 . Appeal. 

7. Revision. 

8 . Review. 
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1. Scope and applicability. 

_S. 5 — Decree obtained against Hindu debtors 

and their sons — Joint properties attached before 
judgment-debtors adjudicated insolvents — Sons' 
shares sold in execution of decree and sale proceeds 
deposited in Court — Application by Official Receiver 
under Ss. 4 and 5 to make available sale proceeds for 
benefit of all insolvent's creditors and not only for 
benefit of attaching creditor — Application is main- 
tamable and the sale proceeds in deposit in execution 
of A’s decree be made available for distribution among 
all the creditors. See Provincial Insolvency Act (5 of 
1920), S. 4. AIR 1965 Andh-Pra 52. 

—Ss. 5, 10 (2) and 43 (1) —Order of annulment 
under S. 43 — Debtor should follow specific remedy 
under S. 10 (2) — He cannot apply under S. 5 for 
setting aside order and for extension of time for dis¬ 
charge. 

Where an order of annulment passed under S 43, 
Provincial Insolvency Act is sought to be set aside, 
the aggrieved party has a specific remedy provided 
under S. 10 (2) and therefore he cannot invoke to his 
aid the provisions of S. 5 of the Insolvency Act, which 
make the provisions of the Civil P. C. applicable. 
Hence, an application under $. 5 for setting aside the 
order of annulment and for extension of the time for 
discharge is not maintainable. AIR 1926 Mad 942, 
held not overruled by AIR 1930 Mad 3S9 (FB), and is 
still good law. (1962) 1 Aodh W R 102 : (1962) 2 
Andh L T 1 1 ILR (19C2) Andh Pra 1093 : AIR 1962 
Aodh Pro 262 (263) (Prs G, 8) (DD). 

—S. 5 (1) - Exemptions under S. 60 (t) Civil P. C., 
apply to attachment and sale by Official Receiver 
under Provincial Insolvency Act in view of Ss. 2 (2) 
and 5 (l) of the Provincial Insolvency Act. See Civil 
P. C. (1908), S. 60(1), Proviso. AIR 1960 Andh-Pra 
458* 


T 7" Addition of party — Provincial Insolvency 
Act making adequate provision as to procedure — 
Monof 1 ' ?“1. not a PP'y —(Civil Procedure Code 
!c 10). See Provincial Insolvency Acl 

(5 of 1920), S. 24. AIR 1957 Andh. Pra 603. 


p r l 4 t 5 7 Application under O. 21, R. 100, Civil 
r.^j. to Insolvency Court for redelivery, dismissed - 
subsequent proceedings under O. 21, R. 103, Civil 
r.u to set aside summary order and in the alterna. 
ive tor partition — Held, suit was maintainable and 
^ not °P era * e AS res judicata. AIR 
1940 Mad 141, Dist., ILR 21 All 505 (P C). Rel. on 
gjfgj Procedure Code i 1908), S. 11. AIR 1965 


. .®~ Scope — Insolvency Court can invokr 
Provuioni of O. 21. Rr. 95 to 103, Civil P. C. ii 
Appropriate cases. 

It is true that S. 4 clothes the Insolvency Cour 
Z in y«Hgate questions of title. One. 

,“ eld ,0 , have Jurisdiction to adjudicati 
« 11 must * Je “needed that there should b< 

ton hi |10 r r 1110 8've eSect to such adjudica 
.it .k for lhat Purpose ‘hat S. 5 arms the Cour 
* • 6 P 0 * 0 ” °* a c * vi l Court. 

Hnrt. 6 ftj is * ct * 01 » conferred by Ss. 4 and 5 is dis. 
Court r»^L . mir Provision will apply where the 
PcSWu. *? a dJudicate finally the title of j 
certain ™ the Provision arms the Court witt 
assume. 1 ^ 6 ' 3 ' W,, en, therefore, the Court merel) 

S2f| M S«^r. CO k nferred on , “ under S - 5 « 

proceeded to decide the 

whrtW?k Un<3er S ‘ 4 In , every cus® it has to bi 

ProvtoL. “ er0was « adjudication within the 

roSmaS'n St 4 j r whether there was merely t 

edlnlK h£d P^sed under any of the powers vest- 

KKS nS&PS 1 * under S - 5 ' See Provincial 
uroiveney Act (1920), S. 4. AIR 1905 Mad 331. 


-S. 5 — Scope — Insolvency proceedings — Sub¬ 
stitution of parties. 

Under S. 5 of the Act the Court in exercising insol¬ 
vency jurisdiction can follow the procedure prescrib¬ 
ed in Civil P. C. only when there is no procedure 
prescribed in the Act with regard to a particular 
matter but not when it is provided for in the Act. 
Since under S. 16, Insolvency Act, a creditor who is 
agrieved by the conduct of the petitioning creditor 
can come by way of an application for being substi¬ 
tuted and not for being added as an additional party, 
resort cannot be had by him to the provisions of 
O. 1, R 10. Civil P. C. See Civil P. C. (1908), O. 1, 
U. 10 (2). AIR 1951 Mad 665. 


2. Joinder of parties. 

-Ss. 5, 63 — Proceedings under S. 68 — Applica¬ 
bility of O. I, R. 10, Civil P. C. — New party may be 
added to application under S. 68 , if conditions of 
O. 1, R. 10 are complied with — It is manifest that 
in view of the provisions of S. 5, unless there is 
express provision in the Act to the contrary, pro¬ 
cedure followed in ererciseof original civil jurisdiction 
applies to proceedings under ;the Insolvency Act— 
(Civil P. C (1908), O. 1, R. 10). AIR 1955 N U C 
(Andhra) 4816, 


-Ss. 5 and 16 — Creditor's petitioa — Application 

by another creditor to be added as a party — Main¬ 
tainability. 

A creditor filed an application for adjudging the 
petitioner an insolvent. Pending disposal of this 
petition the respondent herein came by way of an 
application under 0.1, R. 10, Civil P. C. to be added 
as an additional party to I he petition. On the question 
whether the petition could be ordered: 

Held, that under S. 5 of the Provincial Insolvency 
Act the Court exercising insolvency jurisdiction can 
follow the procedure prescribed in the Code only 
when there is no procedure prescribed in the Act 
with regard to a particular matter but not when it 
is provided for in the Act. While a definite provision 
for substitution of a party has been made under S. 10 
of the Provincial Insolvency Act a creditor aggrieved 
by the conduct of the petitioning creditor can come 
only by way of the substitution petition under S 10 
of the Act and not under 0.1, R. 10 of the Civil P C 
to be added as a party. 

Held further, that in the absence of any allegation 
or proof that the presence of the party is necessary 
tor any effective and complete adjudication of the 
matters id dispute, the petition could not be allowed 
(1^-1) 1 ‘^ ac * ^ J 87 :1951 Mad W N 48 i ILR 

r AIR 1951 Mad 665 ( 666 , 667) 


o. .Applicability ot U. 9, Civil P. C. 

'• 5 a " d 7 7 order of adjudication - 

betting aside of — Who can apply — Civil P r 

(1908). S. 141 and O. 9, B. 13) - (Madras pToyfacS 
Insolvency Rulej (1922), R. 21). V DCial 

An application for setting aside an ex parte order 

ofO 9 R y 13 SlT?' °°T Permissible in view 
ot y. 9, H. 13, Civil P. c. read with S. 141, Civil P C 

Q d 3 of R o h i e nf P . r k V1DC 1 ial f InSol J venc 7 Act - UndS 
y* ^ . .*}• °I the rules framed under the Madras 

lDSol y. enc y the alienees, the transfers 
to whom were alleged to be the acts of insolvent 
are entitled to notice. The language of this rule isrt! 
amendatory form and therefore it i obhga on ! 
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ex parte order of adjudication passed against their 
transferor. 1958 Andh L T 925 : (195S) 2 Andh W R 
316, 

4. Abatement. 

•-S. 5— Death of debtor during pendency of 

insolvency proceedings — Proceedings can continue 
for realisation and distribution of property — Provi¬ 
sions of Insolvency Act are to be preferred to those 
under 0. 22, Civil P. C.— (Hyderabad Insolvency Act 
(8 of 1351 F.), Ss. 17 and 5)—(Civil P. C. (1908), 
O. 22). See Provincial Insolvency Act (1920), S. 17. 
AIR 1952 Hyd 80 (FB). 

5. Injunction, 

— S. 5 — Jurisdiction of insolvency Court to issue 
injunction — Though Insolvency Court will not res¬ 
train a mortgagee or other secured creditor in exer¬ 
cise of his legal remedies under S. 28, it has jurisdic¬ 
tion in proper cases to restrain him under O. 39, R. 1, 
if there are substantial grounds to impeach his title 
to safeguard interests of general body of creditors— 
(Civil P. C. (1908), O. 39, R. 1). See Provincial Insol¬ 
vency Act (5 of 1920), S. 4. AIR 1954 Mad 12 
(DB). 

--S. 5—Scope—Power of Court to grant injunction 

against secured creditor from enforcing his remedy. 

It is open to the Insolvency Court to see that the 
interests of the general body of creditors are not 
jeopardised by a secured creditor prosecuting his 
remedy in other proceedings. There is a discretion 
vested in the Court in the manner of granting injunc¬ 
tions. Under S. 5 of the Provincial Insolvency Act 
the Insolvency Court, since it has the same powers as 
a civil Court, could, under justifiable circumstances, 
grant an injunction preventing a creditor from selling 
the insolvent's property which right is disputed by 
the other creditors in Insolvency Court. 

The observations in Official Receiver, Coimbatore v. 
Palaniswami Chetti, (1925)49 Mad L J 203 ; I L R 
48 Mad 750, held to be too wide and Mulla's "Insol¬ 
vency", paragraph 74, held to state the principle 
correctly. (1953) 2 Mad L J 359: 1953 Mad W N 
527 : I L R (1954) Mad 360: A I R 1954 Mad 12 (14, 
15) (Prs 11, 14, 15) (DB). 

6 . Appeal. 

-S. 5 — Scope of — Order passed on application 

made under Ss. 53 and 54—Appeal — Maintainability 
of. See Debt Laws—Madras Agriculturists Relief Act 
(4 of 1938) (as amended by Madras Act 23 of 1948), 
S. 25-A (1) (B). 1958 Andh LT 896. 

-Ss. 5 (1) and 75 — Order refusing review — 

Appeal. 

Under the Insolvency Act an appeal is entertain- 
able even against an order rejecting an application 
for review. The provisions of the Civil P. C. are 
made applicable to insolvency proceedings subject to 
the provisions of the Insolvency Act. Consequently 
when the right of appeal is expressly regulated by 
the Insolvency Act it should not be taken to be 
governed by tne provisions of O. 47, R. 7, Civil P. C. 
A I R 1935 Pat 177, Not foil. I L R (1954) TravCo 
1042 : 1954 Ker L T 525 : A I R 1955 Trav Co 49 
(51) (Pt E) (Pr 10) (DB). 

7. Revision. 

-S. 5—Power of revision — Power of revision can 

be exercised by High Court only in respect of appel¬ 
late order-Order of adjudication—Revision does not 
lie directly—Section 5 will not apply. See Provincial 
Insolvency Act (1920), S. 75 (1). 1904 Ker L J 29. 

-Ss. 5, 23, 31 and 75 — Interim protection from 

orrest in execution of decree against debtor pending 
his application for adjudication—Inherent power— 


Refusal to grant protection — Not revisable either 
under S 115, Civil P C or Art. 227 of the Constitu¬ 
tion - Civ.lP. C. (1908), S. 151 - Constitution of- 
India, Art. 227. 


Where the insolvency Court has declined to grant 
a debtor interim protection from arrest in execution 
of a decree against him pending his application for 
adjudication, the^ proper remedy of the debtor is to 
appeal under S. 75, Provincial Insolvency Act and 
not to file a petition for revision under S. 115, Civil 
P. C. or under Art. 227 of the Constitution. 

Even assuming that the Court has inherent power 
under S. 5 of the Act read with S. 151, Civil P. C to 
grant such protection, the refusal by the Court to 
exercise its inherent power would not be revisable 
either under S. 115 or Art. 227 of the Constitution, 
l urther as the Act makes complete provision for the 
protection of insolvent in the shape of S. 23 pending 
adjudication and under S. 31 after adjudication, the 
Court has no inherent power under S. 5 of the Act 
read with S. 151, Civil P. C. to order interim protec¬ 
tion apart from the above provisions. A I R 1925* 
Mad 170, Not foil. 1961 Ker L J 1272. 


8. Review. 

-S. 5 and 10 (2) — Civil Procedure Code (5 of 

1908), O. 47, R. 1 — Order passed by Insolvency 
Court—Power of review. 

The Provincial Insolvency Act is a Special Law, 
and where the Act provides a specific remedy, it is- 
not open to a party to resort to the general provisions 
of the Code of Civil Procedure. But, where there is 
no specific provision in the Act, orders passed under 
the Provincial Insolvency Act are reviewable under 
O. 47, R. 1, Civil Procedure Code. Section 10 (2) of 
the Provincial Insolvency Act provides a specific 
remedy for the debtor in respect of whom an order 
ot adjudication has been annulled and it gives him 
permission to present another petition on the same 
tacts, provided that he satisfies the Court that he 
was prevented by any reasonable cause from pre¬ 
senting or prosecuting his .application. But, in the 
instant case, the relief sought is to set aside the un¬ 
conditional order of annulment passed by the Court 
on an earlier occasion without providing for the 
vesting of the properties of the insolvent in the 
Official Receiver. In such a situation, the special 
remedy provided by S. 10 (2) cannot be availed of by 
the debtor, and therefore the remedy sought by the 
debtor is outside the scope of S. 10 (2). Therefore, 
the Court was right in allowing the review applica¬ 
tion and rectifying the defect contained in the earlier 
order by passing a supplementary order vesting the 
property of the insolvent in the Olficial Receiver ta 
be administered by him in accordance with the provi- 
sions of the Insolvency Act. (1947) 2 Mad L J 425 : 
AIR 1948 Mad 233 : 51 Mad L J 60 ; A I R 1927 
Mad 175 : 01 Mad L J 719 : A I R 1932 Mad 63, Rel. 
on. (1962) I Andh WR 253: I L R (1965) Andh Pra 
61 : A I R 1963 Andh Pra 52 (53) (Pis 5, 7) (DB). 

-S. 5—Powers of review — Insolvency Court can 

review its order. 

Even though there is no specific provision in the 
Act conferring powers of review, the insolvency 
Court can review its order under S. 5 of the Act. 
Therefore, the petition for extending time for dis¬ 
charge. and for setting aside order for annulment of 
adjudication can be regarded as a petition to review 
the order under S. 5 of the Act. AIR 19*18 Mad 2^3, 
Foil. (1965) 2 Mad L J 11« 78 Mad L VV 442 : AIR: 
1966 Mad 29 (30) (Pt B) (Pr 4). 

-S. 5 — Insolvency Court — Powers of review- 

insolvency Court recording compromise between 
petitioner-creditor and debtor and dismissing peti¬ 
tion — Court can review its order at instance or 
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another creditor — Any other view would mean that 
the interests of the general body of creditors might 
be irreparably jeopardised by collusion between peti¬ 
tioning creditor and the debtor. See Civil P. C. 
(1908)fs. 151. A I R 1963 Mad 367. 

-S. 5 (1)—Review—Powers of. 

The Act does not contain a provision for the Court 
to review an order made by it in its insolvency juris¬ 
diction. That does not, however, mean that the Court 
cannot review its order passed in insolvency matters. 
The result of the absence of a provision for review 
in the Act is only that before the Court can review 
its own order, the power so exercised should have 
been conferred on it by some provision of the Civil 
P. C. In other words, unless the case falls under 
0. 47, R. 1. the Court will have no power of review. 
ILR (1954) TravCo 1042*1954 Ker LT 525 : 
A I R 1955 TravCo 49 (50) (Pt B) (Pr 5) (DB). 


-Ss. 5 (1) and 14 — Review — Error apparent on 

face of record. 

Where the Insolvency Court strikes off the insol¬ 
vency petition without adverting to S. 14, this is an 
error apparent on the face of the record and attracts 
the applicalion of 0. 47. R. ]. ILR (1954) Trav-Co 
10421 1954 Ker L T 525 : A I R 1955 Trav-Co 49 
(50) (Pt C) (Pr 6) (DB). 


SECTION 6 
SYNOPSIS 

(Provincial Insolvency Act (5 of 1920), S. 6.) 

1. Scope and applicability. 

2* Sub-section (a) — Transfer to third person for 
benefit of creditors. 

8. Sub-section (b) — Transfer with intent to defeat 
or delay creditors. 

4. Sub-section (c) — Transfer void as fraudulent 

preference. 

5. Sub-section (e)—Sale of property in execution. 

6. Sub-section (f)—Petition for adjudication. 

7. Sub-section (g)— Notice to creditors about suspen¬ 

sion of business. 


1. Scope and applicability. 

6 and 9 — Minor admitted to benefits o 
partnership becoming major after its dissolution—H« 
cannot be adjudicated insolvent for acts of insol 

ma,or P artners - Se * Partnershii 
Act (1932), S. 30(5). AIR 1965 S C 212. 

Ss, 6,9,28,24,33,50,53—Debtor adjudged insol 
Zoning creditor applying under S. 53 fo 
annulment of certain transfers by insolvent — Trans 
flange order of adjudication or 
So biolv^t PeUt ° D1Dg creditor was DOt creditor o 

far ¥ e ® ect °* the order of adjudication i: 
° De Is e ? HtIed t0 , cha,l0Q 8 0 the orde: 
Indian 1i . 0n ® x c e Pt by way of an appeal under thi 
come S? dL A< U’ ° D S e an order of adjudication ha: 
nrocAPr}fn Stay i beyond challenge, then in subsequen 
other nlr™ ^ l insolvency, it is not open to an} 
When^^ 011 c h a llenge the order of adjudication 
tor th« B ^ a §P. Ica P on is made ^ a petitioning credi 
debt in ui ° jb? s to show that the debtor owes t 
Such an o? a , nd t , hat b® Is unable to pay that debt 
Province ^ 7 * contemplated under S. 24 of thi 
made nnrl Ac t- But once an enquiry L 

that thTJuL* ^o^oocy Court comes to a findini 
and is lioku / < ^ m pWted an act of insolvency 
of the *° fl dMged an insolvent, the statu; 

If at nntf comes t° be determined as an insolvent 

veJw nr^ 5 T 6nt J 1 ^ an occaslon «»“* in *^ol 

tffi MS edlDgS S ttheif » nd « S. 38 or under S. 5< 
M M ought to be made into the genuine 


ness of the claim of the petitioning creditor, the fact 
that the adjudication order was passed on the ap¬ 
plication of the petilioning creditor, will not preclude* 
such an enquiry. But that enquiry could not be made- 
in an application under S. 53 of the Insolvency Act 
at the instance of the transferee who wanted such an 
enquiry to be made in order to support his conten¬ 
tion that the adjudication order itself is bad to the 
limited extent to which the transferee was precluded 
from making such a challenge to the adjudication, 
order. AIR 1940 Nag 393, Dissented from; 1957 Nag, 
L J 523 (Bom) and A I R 1947 Nag 161 (FB) and AIR 
1935 Bom 80, Distinguished; AIR 1943 P C 130 and. 
A I R 1931 Mad 441 (SB), Rel. on. 1963 Mab L J 89 : 
65 Bom L R 39 : I L R (1963) Bom 173 : A I R 1963 
Bom 212 (216 lo 218) (Pt B) (Prs 18, 19, 21, 24). 

-Ss. 6 and 53 — Effect of adjudication order — 

Conclusive only as regards status and not as regards, 
grounds. 

Under S. 41, Evidence Act, a judgment in rem is 
conclusive only as regards status and not as regards 
the ground on which the order is passed. An order of 
adjudication in insolvency is admissible to prove the* 
legal character of the debtor as an insolvent but is 
inadmissible as against third parties to prove that the 
act on which the order was passed was an act oF 
insolvency. Older of adjudication is not binding in- 
proceedings under S. 53 and the Court could come 
to a conclusion on facts that the transfer was for con¬ 
sideration and not mala fide. 1959 Nag L J (Notes) 46. 

-Ss. 6, 6 (i) (Bombay) and S. 6(a) (Bombay) — 

Scope of-R. III-A, Cls. 9(c) and 10 of Bombay 
High Court Rules—Scope and validity of—Ss. 9(1> 
and 79. 


section o sets out the conduct or acts of a debtor 
which may be regarded as acts of insolvency. But the 
section does not purport to state at what point of 
time an act of insolvency shall be deemed to be com¬ 
mitted. In each case, at what point of time an act of 
insolvency shall be deemed to be committed is a. 
question to be decided on evidence. 

Similarly S.,8(1) which has been added by the 
Bombay Act, 15 of 1939, does not purport to set out 

the point of tune at which the act of insolvency may¬ 
be committed by reason of non-compliance with the 
inso vency notice. It only provides that an act of 
insolvency may be committed by failure to comply 
with the insolvency notice. The Bombay High Court 
was competent to frame rules under S. 79 to pres¬ 
cribe a point of time, at which an act of insolvency 
may be deemed to be committed by failure to comply 
with the notice By Cl. (10) of R. Ilf-A framed by the 
High Court that point of time is the disposal of the 
application where an application for setting aside the 
insolvency notice has been made. 

In fiaming Cls. 9(c) and 10 of R. III-A. thfirpfnr* 
the Bombay High Court did not purport to extend 
the time presonbed by S. 9(l)(c) of the Provtncfal- 
In a 5 L} V ^ ncy .u Ac , t / T ^ e ^ Urt in exercise of its rule- 
rh« k ^?n?nf h r rtty r 8naCle u a L Pr ? vislon for ascertaining 

!£! time J" m which the P eriod the fulfil® 
ment of the condition prescribed in the section is to 
be calculated and in this view no provision of the 
Act is vidated by framing Cls. 9(c) and 10 of R. III-A 
Both the clauses are thus intra viras tk* At 1 ^ 
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tainable—Order adjudicating him insolvent is correct. 
1961 Ker L T 64S i (1962) 32 Com Cas 438 : 1961 
Ker L J 65S. 

_Ss, 0, 9—Scope of inquiry — Petition by creditor 

for adjudging debtor insolvent—Court is not required 
to finally adjudge amount due by debtor to him but 
onlv to see whether debt owed by debtor exceeds 
Rs 500. 19C1 Jab L I 193 : 1961 M P L J 70S : 1960 
M p C 682 : A 1 R 1961 Madh Pra 15 (18) (Pt D) 
(Pr 16) (DB). 

_§s. 6. 27 and 53 — Transfer by insolvent chal¬ 
lenged—Burden of proof. 

Per Shiv Dayal. J.: The burden of proof in insol. 
vency proceedings is not upon the transferee but is 
on the official receiver or the creditor who challenges 
the transfer, but it is competent for the Court to draw 
the inference of intention from the totality of circum¬ 
stances The burden on the petitioning creditor is 
discharged as soon as it is shown that the property 
stood in the name of the debtor. It is then for the 
transferee to show that he was the real owner and 
Hip debtor was only a benamidar. (1906) 2 All L R 
23 1949 F L J 90 : (1949) 1 Mad L J 56S : A I R 
1949 FC 88. Bel. on. 1961 Jab L J 193: 1961 M P L J 
70S • i960 M P C 682 : A I R 1961 Madh Pra 15 (20, 
21) (Pt G) (Prs 24, 25) (DB). 

_ Ss 6 9 54 — Transfer executed with a view to 

defeat claims of creditors-It is an act of insolvency 
offnrdinfl cause of action to file a petition under S. 9. 
1963 Ss 1 J (Supp) 260 . AIR 1963 My. 257 (261) 
(Pt C) (Pr 16). 

_ 5 S g, 53 and 54 — Distinction between—Scope 

of inquiries under. . , 

Even if the Court has to go into question of the 
genuineness or otherwise of the transfers made by the 
firm, it has to go into the question only for 
the ourpose of finding out whether prjma facie the 
credfio had the right to present an application under 
S 9 It is clear that the scope of an enquiry into the 
of insolvency as contemplated by S. 0 is wholly 
different from the scope of an enquiry for the purpose 
of an annulment or avoidance of certain transfers 

u “ d " SS - foment proceedings under Ss. 53 and 54 
a J 1 ?® JJe nature of suits in g the matter of pleadings, 
are in the nature evidence and the givmg 

framing of issues, whweas the decision that a 

of judgment inso lvancy must in the nature of 

transfer is t w hich it has to be given 

< h “ a ody in <!<£»i.lve material; the taciden. 
b ® , f ® a m ?nation of the question that the debtor firm 
i Committed an act of insolvency for the purpose of 
] 1 - \ na whether adjudication should be ordered or 

aod 54 ' A,B 1955 PM 413 

_ Ss g and 9 - Act of insolvency within three 

months. , ,. j ias enough property by the sale 
wh?ch hi d=W° cSd be liquidated, that cirerun- 

t to o^fctdilo,, to «h» m . 

The cause . balance in a secured debt 

° an ,void h s adjudication if under S. 25 he is ab e 
may Td , and pays them within a reasonable 
to pay the debts P V he existence 0 r extent 

, hLno relevance. Insolvency need not 
^° the d raS n oltenls not pauperism. If a person is 
nit able™ melt his liabilities as and when they be¬ 


came due, out of his funds, he is not solvent though 
he may have enough assets by converting which into 
cash he may be able to liquidate his liabilities. If a 
debt of the requisite description and quantum exists 
and there is an act of insolvency, the jurisdiction of 
the Insolvency Court can be invoked. But adjudica¬ 
tion is not inevitable and can be averted as aforesaid 
because no creditor can as of right claim that the 
debtor must necessarily be adjudged insolvent. An 
act of insolvency is not an offence or crime on proof 
of which a sentence in the shape of adjudication must 
follow. ILR (1954) T C 93: AIR 1954 TravCo419 
(423) (Ft E) (Pr 13) (DB). 

-S. 6 — Adjudication on basis of debt for which 

debtor was not liable to petitioning creditor — Vali¬ 
dity. 

An insolvency proceeding is essentially a procee¬ 
ding ‘in personam’ and only personal debts due by 
the insolvent can be proved therein. When the deb¬ 
tor was not personally liable for the debt due to the 
petitioning creditor and when there is no evidence of 
any other debt being in existence when the sale deed 
(alleged to be an act of insolvency) in favour of the 
vendee was executed, it can on no account be treated 
as an act of insolvency — See Provincial Insolvency 
Act (5 of 1920), S. 35. AIR 1952 Trav-Co 234 (DB). 

2. Sub-section (a) — Transfer to third person 
for benefit of creditors. 

-S. 6 (a)—Scope—Petition under S. 16, Travan- 

core Debt Relief Act — If act of insolvency — See 
Debt Laws — Travancore Debt Relief Act (2 and 3 of 
1110), S. 16. 1957 Ker L J 620. 


3. Sub-section (b) — Transfer with intent to 
defeat or delay creditors. 

-S. G (b) — “To defeat or delay his creditors” — 

Transfer substantially for benefit of some of creditors 
— Transfer is not made with intent to defeat or de¬ 
lay creditors as a whole. AIR 1955 N U C (Ajmer) 
774. 


—Ss. 6 (b), 9 (1) (c) and 53-Application by credi- 
r for insolvency under S. 6 (b) — Debtor declared 
solvent - Application by Official Receiver under 
53 to annul alienation in favour of purchaser - 
uchaser can show his bona fides — Decision under 
6 does not act as res judicata—Court is not, under 
6 , to consider good faith or consideration paid by 
irchaser-Any finding recorded at that stage can- 
>t, therefore, debar purchaser from pleading these 

cts when the transfer in his favour is Jought to be 

muled : AIR 1950 All 68, Overruled. 1963 All L J 
>3 : AIR 1965 All 80 (82) (Prs 7, 8) (DB). 

_S 6 (b) and (c)—‘Transfer with intent to defeat 

• delay creditors — Determination — Possession of 
sets far more than liabilities - Only a portion of 
•operty mortgaged - No fraudulent preference 
ade — Debtor commits no act of insolvency. 

A transfer by the debtor of his property may be act 
■ insolvency upon either of two grounds ( 1 ) where 
le necessary consequence of the transfer is to pro- 
ice insolvency or ( 2 ) where the debtor transfers a 
>rtion only of his property but is shown to Jiava 
me so with the intention of defeating or delaying 
s creditors. Intention to delay or defeat the credi¬ 
ts or the intention to give preference to the credi- 
rs are mental acts which can only be determined 
om surrounding circumstances. Another test is 
hether the alleged insolvent is in a position ° W 
is debt and whether the property which has been 
ansferred bears such a proportion to the whole pro- 
;rty that the remaining or the residue olIt hep - 
?rty is still sufficient from the point of view of an 
dinary businessman to meet the debts of the 
rs who remain unsatisfied. 
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Where a creditor filed a petition for declaration of 
the debtor as insolvent alleging that he had dishon¬ 
oured three hundis executed in petitioner’s favour 
and had mortgaged some of his property in favour of 
another person and it was found that the assets 
possessed by the debtor were far more than the liabi¬ 
lities and there was no fraudulent preference in 
executing the mortgages. 

Held, that the debtor had committed no act of in¬ 
solvency. 1963 All L J 28# 

-Ss. 0 fb) and 27 — Firm possessing no property 

— No allegation against one partner of a fraudulent 
transler or any other act of insolvency — Allegation 
of fraudulent transfer only against the other partner 

— The transfer as an act of insolvency is sufficient 
only to declare that partner as also the firm as insol¬ 
vents — The first partner against whom there is no 
allegation cannot be adjudged an insolvent as a part¬ 
ner of the firm. 1962 All L J 1101 i 1963 All W R 
(H C) 30. 

-Ss. 6 (b) and 9 (1) (c) — Gift — Deed registered 

within three months before petition though executed 
beyond that period — Can be treated as act of insol¬ 
vency — Transfer of Property Act ^ 1882), S. 123 — 
Registration Act (1908), Ss. 47 and 60 — See Provin¬ 
cial Insolvency Act (1920), S. 9 (1) (c). 1962 All L J 
1101 . 

-S. 6 (b) — Transfer in favour of one creditor — 

Registration after three weeks — Date of transfer — 
Date of registration is the date of transfer as transfer 
does not become effective till the document was 
registered — It cannot be antedated by operation of 
S. 47 of the Registration Act, for the purposes of 
S. 54 of the Insolvency Act. See Provincial In¬ 
solvency Acl (5 of 1920), S. 54. AIR 1957 Andh-Pra 
535. 


-Ss. 6 (b), 53 and 54 — Jurisdiction of Insolvency 

Court. 

The debtor was adjudged an insolvent on the 
grouad that he had mortgaged his property to D and 
thereby committed an act of insolvency under S. 0 
<b), Provincial Insolvency Act. Court found that the 
transfer in favour of D amounted to a fraudulent pre¬ 
ference One of the other creditors applied for annul¬ 
ment of the transfer in favour of D, under Ss. 53 and 
54. It was contended that the finding in the adjudi¬ 
cation order was binding and could not be reagitated 
under the garb of application under Ss. 53 and 54 
and that the Insolvency Court had no jurisdiction to 
go into the matter. 


Held, that it was within the competence of the 
Insolvency Court to find whether the transaction was 
without consideration and not in good faith and whe- 
was a fraudulent preference. AIR 1947 Nag 
AIR 1943 P C 110; (1943) 2 Mad L J 160; 

<i 878 ) D 3 and AIR 1956 All 68, Dlsl. 1959 

Nag L ) (Notes) 74. 


-S. 6 (b)—Applicability—‘Creditors'. 

In order that a creditor may file an insolvency peti. 
,P aga'nst a debtor on the ground that he has com. 
mitted an act of insolvency by transferring his pro- 
P8 i.k y i .“If 5 ! shown that the transfer was made 
dehtnr^fnl ffi def j al or delay tha creditors of the 

« ot sorae P^teular creditor oi 

495 d Rel o Q A R 1934 Rang 242 and AIR 1937 La ^ 

, ?!?l d f ’ j n , * acts {hat the transfers were made with 

Ss SSEVS 

rr&tjy ,nd (c) —Certificate of fitness of casefoi 

■"Sr 3K5 


mic importance at particular stage—Case not fit for 
appeal to Supreme Court. 

At the stage of adjudication of a person as insolvent 
neither the Insolvency C)urt nor the Appellate Court 
is required to say what the effect or adjudication 
order would be on the annulment proceedings and it 
is unnecessary for the transferees to take an appeal to 
the Supreme Court from the decision of the High 
Court in appeal on such a point at that stage. High 
Court will not grant a certificate of fitness under 
Art. 133 (1) (c) of the Constitution in such a case. 
AIR 1961 Madh-Pra 172 (DB). 


-Ss. 6 (b), 53 — Transfer with intent to delay or 

defeat creditors alleged as act of insolvency — Court 
is competent to determine nature of transfer in the 
order of adjudication. 

Per Shiv Dayal, J. — If a transfer of property with 
intent to defeat or delay the creditors is alleged as 
constituting an act of insolvency the Court is compe¬ 
tent to determine the alleged nature of the transfer in 
the order of adjudication and cannot postpone its 
decision to the stage when the same is sought to be 
annulled under S. 53. The scope of inquiry under S. 0 
(b) is quite different from that under S. 53. It is the 
intention and conduct of the debtor, io making the 
transfer, which determines whether it constitutes or 
not an act of insolvency. But on an application for 
avoidance of a transfer under S. 53 what is to be 
established is want of good faith of the transferee. 
How far the order of adjudication would be binding 
on the transferee in annulment proceedings is to be 
seen at the proper stage. 1961 lab L I 193 : 1901 
M P L J 708 : I960 MP C 682 t AIR 1961 Madh Pra 
15 (19, 20) (Pt F) (Prs 18, 19,23) (DB). 


-S. 6 (b)—Fraudulent transfer—Transferor in em- 

barrassed circumstances—Transferee close relation— 
Transfer of all properties—Sole object to defraud cre¬ 
ditors can be inferred — Inadequacy of consideration 
indicates fraud. AIR 1955 Nl)C (Mad) 3169. 

-S.6 (b) and 53—Fraudulent transfer—Fraudulent 

transfer coming under S 0(b) is one voidable under 
S. 53, T. P, Act independently of insolvency of trans¬ 
feror and one that is voidable under S. 53, Provincial 
Insolvency Act — iTransfsr of Property Act (1882). 
S. 53). AIR 1955 N U C (Mad) 3109 1 h 


VJ \ui, KIM auu at — n iCi or 


* ** - ---» VUV J , 

When a transaction is impeached as fraudulent 
under S. 53 or S. 54 of the Insolvency Act, one way 
ot escape is to plead and prove that the alienations 
were effected on account of pressure exerted upon 
the alienor by the creditors. If the debtor was not a 
tree agent, but was forced to enter into a transaction, 
then that cannot be impeached on the ground of the 
debtors intention to prefer some, or defeat other 
creditors. It is not impossible to peep into the mind 

. , ma t a a ,j as 1 erta,a *} is ^e^on. The subjective 
state of mlncLof the transferor is what is material and 

tbat has wl be ? ferr , ed fr °® the attendant circum. 
stances. Where the circumstances of a case leave no 
room for doubt hat the transactions were resorted™ 
by the debtor with a view to defeat his creditors that 
would be an act of insolvency. ac 

• H eld, on a consideration of the documents in the 
case that they constituted an act of insolvency II R 

ipuVlDB™ : * IB 19 “ WC ° 

4. Sub-section (c)-Tran,fer void as fraudu- 
lent preference. 

—-S. 6(c) and (b)-Transfer with intent to defeat 
or delay creditors - Determination - Possession 
assets tor more than liabilities—Only a noSon Jt 
property mortgaged-No fraudulent pnt«E» Sad! 
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Debtor commits no act of insolvency. See Provin¬ 
cial Insolvency Act (1920), S. 6 (b). 1963 .All L J 28. 

-Ss. 6 (c), 54 — Fraudulent preference alleged as 

•ct of insolvency—Court if competent to determine. 

Per A H. Khan, J. — If fraudulent preference is 
alleged as an act of insolvency, the Couit is compe¬ 
tent to determine the question under S. 6. The deter¬ 
mination of (he question cannot be postponed till the 
proceedings have reached the stage under S. 54. At 
the time of determining whether aoy transfer amounts 
to a fraudulent preference under S. 6 (c), the Court 
does not declare the transfer as void nor does it 
annul tne transfer. The stage of annulment comes 
later on when a receiver is appointed. AIR 1958 S C 
1, Dist. 1961 Jab L J 193 * 1961 M P L J 70S s I960 
M P C 682 : AIR 1961 Madh Pra 15 (17) (Pt B) 
<Pr 7) (DB). 

—S. 6 (c)—Transfer—What constitutes—Release- 
Release is a soit of surrender of rights in favour of 
another person and for all intents and purposes it is a 
transfer of the rights. 1961 Jab L J 193 : 1961 M PL J 
70S : i960 M P C 682: AIR 1961 Madh Pra 15 (17) 
(Pt C) (Pr 11) (DB). 

-Ss. 6 (c), 54—Fraudulent preference-What con. 

stitute—Impugned transfer itself creating a debt— 
Cannot constitute fraudulent preference. 

Per Shiv Dayal, J. — The very word 'preference' 
envisages at least two creditors and a preference to 
one of them. If the very act of the impugned transfer 
such as a mortgage creates a debt, the transferee no 
doubt becomes a creditor by virtue thereof but it 
cannot be said to be a fraudulent preference for the 
tramferee (as a creditor) to others 1961 Jab L J 193 1 
1961 MPLJ 708 i 1960 MPC 682 : AIR 1961 
Madh Pra 15(19) (Pt E) (Pr 17) (DB). 

5. Sub-section (e)—Sale of property in 
execution. 

-S. 6 (e) — ‘Court immediately below* — Single 

Judge of High Court sitting in appeal — Not a Court 
immeciately below Letters Patent Appeal Bench of 
same High Court-Order of adjudication as insolvent 
by District Judge—Reversal by single judge—Letters 
Patent Appeal Bench restoring order of District Judge 
—Judgment one of affirmance—No substantial ques¬ 
tion of law involved. See Constitution of India, 
Art. 133 (1). AIB 1962 Andh Pra 346 (DB). 

[Overruled in AIR 196-3 S C 1279 ] 

-S. 6 (c)—Applicability—Confirmation of sale not 

necessary for applicability of S. 6 (e). 

In order to attract S. 6 (e) it is sufficient if there is a 
sale in execution of a decree and it is not necessary 
that the sale should be confirmed. The fact that sub¬ 
sequently such a sale is set aside is immaterial. (1942) 
1 M L j 38 : AIR: 1942 Mad 306 and AIR 1959 Bom 
289 and AIK 1954 Nag 286 and AIR 1933 Cal 564, 
Rel. on. 1960 Andh L T 859 : (1961) 1 Andh W R 
191 : ILR (1961) 1 Andh-Pra 610 : AIR 1961 Andh- 
Pra 97 (98) (Pr 14) (DB). 

-S. 6 (e) — ‘Sold in execution* as contemplated by 

S. 9 (1) (e) of Piesidency Towns Insolvency Act 
— Sale becoming confirmed or becoming absolute 
under O. 21, R. 92. Civil P. C See Presidency Towns 
Insolvency Act (1909), S. 9 (1) (e). AIR 1959 Bom 289 
DB). 

-S. 6 (e) — Scope —Validity — Presidency Towns 

Insolvency Act, S. 9 (e). 

Fact that under S 6(e) attached property of ihe 
debtor has to be sold in execution of a decree for 
pay ment of money before the act can be considered 
an act of insolvency while under S. 9 (e) of the 
Presidency-Towns Insolvency Act mere continuation 
of attachment for 21 days is sufficient to constitute 


an act of insolvency it does not amount to discrimi¬ 
nation and a denial of equality before the law and 
benefit of equal laws to persons in or carrying on 
business within the Presidency Towns. See Constitu¬ 
tion of India, Art. 14. AIR 1957 Mad 403 (DB). 

-S. 6 (e) — Sale subsequently set aside — If act of 

insolvency. 

The sale of the debtor's property, even though it 
was subsequently set aside, is an act of insolvency 
within the meaning of Cl. (e) of S 6 . AIR 1942 Mad 
366; (1942) 1 M L J 38, Rel. on. ILR (1954) Nag 720 : 
1954 N*g L J 521: AIR 1954 Nag 2S6 (287 to 2S9> 
(Prs 2, 6 , 7, 8 ,10, 13) (DB). 

-S. 6 (e) — Decree for payment of money — Pro¬ 
perty sold under personal decree passed under O 34, 

R. 6 — It is not necessary to examine nature of 
previous liability. 

The debt in execution of which the property of the 
debtor was sold was under a decree passed under 
O. 34, R. 6 , Civil P. C. in which it was expressly 
mentioned that the debtor was personally liable for 
the amount. 

Held, that it was not necessary to examine the 
nature of the previous liability under the original 
debt; that it was not open to controversy that the 
debtor was personally liable to pay and that the 
provisions of S. 6 (e). Provincial Insolvency Act 
applied.’AIR 1927 Mad 922 and ILR 1938 (1) Cal 132, 
Dist. 1952 Nag L J (Notes) 134 (DB). 

-S 6 (e)—Petition — Unequal partition between 

father and sons — Father getting small share and 
more liabilities—Transaction is transler. 

Ordinarily a partition is only a change in the mode 
of enjoyment of property. HeDce it property has 
been allotted as a result of a fair partition the 
transaction may not be characterised as a transfer. 
But if the partition is unequal as where it has the 
effect of depriving the father of his due share by 
giving him a small share and saddling him with 
greater burden of the family debts the transaction is 
in effect a transfer pro tanto by the father of his own 
interest (n the joint family and the transaction must 
come within the purview of S. 6 (b), Provincial In¬ 
solvency Act. 6 Lab l, Dist; AIR 1930 Nag 215, Ref. 
1952 Nag L J (Notes) 121(DB). 

6 . Sub-section (f)—Petition for adjudication. 

-Ss. 6 (f), 9 and 10 — Scope- Petition for adjudi¬ 
cation by debtor — Provisions of S. 10 should be 
complied with — Advantage of S. 6 (f) not available 
to a debtor. 

The question whether the debtor is entitled to 
present the petition for adjudicating him as insolvent 
should be decided by taking into consideration the 
conditions laid town in S. 10 and not by referring to 

S. 6 . The advantage of S. 6 (f) may be taken only by 
a creditor if he presents an application under S. 9 
of the Act. A debtor cannot urge that he has com¬ 
mitted an act of insolvency by presenting an applica¬ 
tion for insolvency and therefore he is entitled to 
present the application. 1960 Raj L W 623. 

7. Sub-section (g) — Notice to creditors about 
suspension of business. 

-S. 6 (g)—Notice of suspension of payment of 

debts may be given to any one of the creditors. AIR 
1935 Mad 589 (2), Foil. AIR 1955 NUC (Aimer) 7 <4 

-S. 6 (g) — Allegation that debtor bad suspended 

payment of debts - It is not act of insolvency - .Act 
of insolvency under S. 6 (g) cannot be established by 
evidence when it was not pleaded in petition 
Civil P. C. (1908). O. 6 , Rr. 2,17. 

Where the act of insolvency committed by the 
debtor alleged was not the act of insolvency specked 
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in S. 6 (?) no inquiry can be held into the question 
whether such act of insolvency was committed by 
the debtor. Where the allegation made by the peti¬ 
tioning creditor was that the debtor had suspended 
payment of his debts and was not piy»ng them as 
they became due, this allegation even if established, 
cinnot constitute an act of insolvency so as to 
reoder the debtor liable to be adjudicated as in¬ 
solvent. Mere suspenx’on of payment of d j bts does 
not constitute an act of insolvency. It is necessary in 
order t.i constitute an act of insolvency within 
S. 6 (gl that the debtor should give notice to any of 
his creditors that he has suspended payment of his 
debts. Notice by the debtor to any of his creditors 
is a necessary constituent of an act of insolvencv 
under this head. Where that has not been alleged, 
the petition does not disclose any cause of action in 
respect of this particular act of insolvency and in the 
ab c ence of such cause of action no inquiry can be 
held whether the debtor had committed this parti¬ 
cular act of insolvency. 

Moreover, an act of insolvency in order to found a 
petition must have been committed within three 
months of the filing of the petition. If a petition is 
filed more than three months after the commission 
of the act of insolvency it would fail since the act of 
insolvency would not be available to the petitioning 
creditor after the expiration of three months from 
its commission. It would, therefore, follow that if a 
particular act of insolvency is not mentioned in the 
petition, the petition cannot even be amended except 
on strong and exceptional grounds so as to found it 
upon the particular act of insolvency if more than 
three months have already elaosed from the date of 
commission of such act of insolvency. 

It is not sufficient to make vague allegations in the 
petition of acts which are not acts of insolvency and 
then endeavour by means of evidence to prove that 
as a matter of fact an act of insolvency under S. 0 (g) 
has been committed. 

If an amendment cannot be permitted after the 
expiration of a period of three months from the date 
of commission of the act ot insolvency, mere leading 
of evidence in regard to the act of insolvency after 
the expiration of such period of three months cannot 
entitle the petitioning creditor to make out a case 
tor adjudication based on such act of insolvency. 
AIR 1920 Bom 405, Re!, on. (1963) 4 Guj L R 439. 

—S. 6(g) — Partnership Act (1932), Ss. 30 (5), 
Proviso, 45 — Minor admitted to benefits of partner¬ 
ship - Subsequent dissolution of partnership -Minor 
attaining majority long after — Question of his elec¬ 
tion under S. 30 does not arise-Act of insolvency by 
ma or partners after dissolution-Minor who attained 
majority before act of insolvency but after dissolu¬ 
tion is not personally liable and cannot be adjudicat- 

(I903)°l V MyiM 332 rtnBrShiP AC ‘ (1932,1 S ' 30 (5) ' 

T~ S - 6 (g» - Act of insolvency — Notice of suspen¬ 
sion of payment of debts-What constitutes. 

Whether the acts of the debtor relied upon by the 
creditors in support of their petition constitute an act 
of insolvency within the meaning of S. 0 of the 

Acl ^ r D ,°\' is t0 be de cided in the light of 

he d bto« Dg tS n °»h PleS: L Tha J, a mere sfat8m « nt oi 
tne debtors that they are unable to pay their debts 

notTce V wH V rh‘ they ? ay h c 0, is Dot "Warily a 
notice within the meaning of the Act, that they are 

suspending or about to suspend payment. 2. Whe- 

tber the effect of the words used by the debtors 

would reasonably and ordinarily mean to the credit 

0 k' S . h . 3t th ° f ° r , mer inten d suspending payment or 
about to suspend payment as they are unable to dis. 
charge their liabilities Immediately. 3. Construing the 
statement of the debtors it has to be seen whether 
they intend to deal with their creditors collectively. 
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A joint Hindu family firm sent a registered notice 
signed by one of its members to several of their 
creditors that th^y are unable to me*»t their liabilities 
immediately and that they would like to make 
arrangements for the purpose of realising all their 
assets and disch.vg* their liabilities. At a meeting 
called for th« purpose an agreement was arrived at 
between the firm and some of the creditors present. 
The relevant clause in the agreement ran as follows: 
—‘As the debtors were in financial difficulties they 
cannot pay io full to the creditors owing to loss in 
business. So thev have Proposed to pav aanas sir in 
the rupee as full and final settlement towards their 
dues to the creditors'. The creditors agreed to take 
six annas in a rupee in full and final settlement and it 
was provided that if the payment was not made with¬ 
in the prescribed tine the agreement will automati¬ 
cally be cancelled The payment not having been 
made the creditors filed a petition for adjudication of 
the 6rm as insolvent. 

Held, that the registered notice as well as the 
agreement read a; a whole amounted to notices of 
suspension of debts of the firm. Each of them con¬ 
stituted an act of insolvency. 1891 A C 310 and 
(1894) l Q B 433 and AIR 1935 Mad 5S9 (2): 69 Mad 
L I 184 and A I R 1937 All 435 and A I R 1955 P un i 
193, Rei. on; A T R 1932 Lah 043 (2) and A f R 1933 
Pat 40l,' D ist. 38 Mys L J 909 : ILR (1960) M>s 
900iAlR I960 Mys 267 (269, 270, 271) (Pt \\ 
(Prs 7, 8, 17) (DB). 9 

-S. 6 (?) — Requirements — Notice and not mere 

suspension is necessary - Evidence of intention to 
suspend payment and not mere declaration is neces- 
s ary. 

What the S. 0 (g), Provincial Insolvency Act re 
quires is notice of suspension of payment. Therefore' 
mere suspension of payment will not suffice There 
must be a notice of suspension, that is. a statement 

t W h I" h' S ^ ed K t0 8l ? ‘he creditor to understand 
Yl 0 ^ ,t° r Das iQ fact suspended payment 19 
Rang 150 and Mulla’s Insolvency Act, p. 90 S'l29 
toll. * 

Suspension of payment is something different from 
and over and above inability to pay. A statement by 
debtor to creditor that he is unable to pay does not 
by itself and without reference to context or circum 
stances amount to notice of suspension within thn 
meaning of the section. Beyond a simple declaration 
there must be some evidence of intention to suspend 
payment that is to say, to abstain from paySs 
debts as they fall due. 39 250 and Muffi 

Kn" ' p - 9e ' p,r * 129 F °"- 1952 i 

Sion “ Befu, “ l ° P ‘ y disputed debt “ not suspen- 

The expression "suspension of navmpnf 

dehto SU T nSi0n 0f , his who «e iniebtSdnws by h S 

s?- “J nr; »» 

and particulars must be specified T me ’ place 


Place and particulars of the nntir« Z TT 
11 Ra^ng 90 (98) and 12 Rang ISO^oTIfe^ 

munication to^edUor—AcVof'insoltra^-f^s? 0111 ’ 
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A communication of his inability to pay his debts 
made by a debtor to his creditor may be oral or in 
writing In order to decide the question whether 
such a communication amounts to an act of insol¬ 
vency, the test is what effect would the statement of 
the debtor produce on the mind of the creditor re 
ceiving it as to the intention of the debtor with 
regard to the creditor takiDg into account the circum¬ 
stances disclosed at the time. If the effect is that 
the debtor has suspeuded or is about to suspend 
payment it will amount to an act of insolvency. 
(1891) AC 316; (1934) 2KB 769; (1905) A C 442, 
Rel. on; A I R 1937 Mad 13; 71 M L J 730, Rel. od. 

A loint family firm consisted of father, sons and 
grandsons. When the creditors of tbe firm demanded 
payments of their debts at the firm Shop, one of the 
sons in the presence of the father stated that they 
had no money and the creditors could do what they 
liked. 

Held, that the statement made by the son fell within 
S. 6 (g) and was an act of insolvency binding on the 
whole family. A I R 1937 All 435; AlR 1933 Pat 461; 
A I R 1934 Pat 526, Ref. A I R 1955 Punj 193 (195 
to 197) (Pt A) (Prs 18, 22. 26). 

[Reversed in A I R 1958 S C 999.] 

—S. 6 (g)—Notice of suspension of payment. 

A statement by the debtor in a prior insolvency 
proceeding that he had issued a notice to the credi¬ 
tors suspending payments of debts does not itself 
amount to any notice to the creditors that on the 
date of the statement the debtor has suspended or is 
about to suspend payment of his debts. 31PLT 
1095. Rel. on. AIR 1953 Trav-Co 356 (357) (Pr 4) 
(DB). 

SECTION 6-A 

-S. 6-A (Rom)—R. HI-A. CIs. 9 (c) and 10 of 

Bombay High Court Rules — Scope and validity of— 
Do not extend time prescribed by S. 9 (1) (c)—Rules 
held intra vires. 

Section 6 sets out the conduct or acts of a debtor 
which may be regarded as acts of insolvency. But 
the section does not purport to state at what point of 
time an act of insolvency shall be deemed to be com¬ 
mitted. Section 6(1) which has been added by the 
Bombay amending Act does not purport to set out the 
point of time at which the act of insolvency may be 
committed by reason of non compliance with insol¬ 
vency notice. The High Court was therefore was 
competent to frame rules under S. 79 of the Act to 
prescribe a point of time at which an act of insol¬ 
vency may be deemed to be committed by failure to 
comply with notice as contemplated by S. 0A (2). It 
is evident from the terms of S. 6 (1) and S. 6A (2) that 
the Legislature has not provided that on the expiry 
of the period specified in the notice an act of insol¬ 
vency shall be deemed to be committed. See Provin¬ 
cial Insolvency Act (5 of 1920), S. 6. A I R 1958 Bom 

104 (DB). SECTION 7 

_S 7 — Ex parte order of adjudication — Setting 

aside of-W'ho can apply—(C. P. Code (1908), S. 141 
and 0.9 R. 13)-(Madras Provincia Insolvency Rules 
(1922), R. 21). See Provincial Insolvency Act (1920), 
S o. 1958 Andh L T 925 i (1958) 2 Andh W R 316. 

_c 7 — Ex parte order of adjudication — Setting 

aside of-Limitation-(Limitation Act (1908), Arts. 
164 and 181). 

To attract.Art. 104 of the Limitation Act, the appli¬ 
cation must be to set aside a decree. Mere fact that 
O 9. R- 13. read with S. 141, Civil P. C., is invoked 
would not necessarily bring that Article into opera¬ 
tion An order of adjudication as an insolvent does 
not amount to a decree. Nor does a combined read¬ 
ing of Ss.l2and 18, Provincial Insolvency Act results 


in converting an order of adjudication into a decree. 
An application to set aside such order does not there¬ 
fore attract Art. 164 of the Limitation Act. 

But since the petition to set aside the order of 
adjudication is one taken out under the Code and 
since ro other Article is applicable to it, Art. 181, 
Limitation Act will govern it. AIR 1932 Lah 522, 
Dissented fiom; AIR 1920 Lah 410, Rel. on. (1958) 

2 Andh W R 316 : 1958 Andh L T 925. 

—Ss. 7 and 11 — Insolvency petition by debtor — 
Banking company^which is beiDg wound up, one of 
the creditors—S. 45-B is not attracted — Proceedings 
under Ss. 15 to 18 of Kerala Act 31 of 1958 are akin 
to insolvency proceedings — Petition under S 15 
should not be heard by High Court. See Banking 
Companies Act (1949), S. 45-B. ILR (1961)1 Ker 
619. 

—-Ss. 7, 9—Partnership]Act (1932), S. 49—‘Partner* 
when can petition tor co-partner’s adjudication. 

There is nothing in law to preclude a partner from 
presenting a petition for adjudicating a co-partner 
insolvent in respect of a distinct debt for which an 
action might have been brought notwithstanding the 
partnership. It is only in cases where it would de¬ 
pend upon taking partnership account whether the 
sum was due or not or where a partner treats a debt 
due to him by his co-partner as mixed with the 
partnership accounts, that he cannot present a peti¬ 
tion in respect of such debts. 

Where a partner who had advanced moneys to his 
co-partner and took documents from him at every 
advance as though he (co-partner) were a debtor in 
respect of those amounts, a sum found due under 
those documents on account having been made up 
cannot be said to be au unliquidated sum. As the 
advances made were by agreement treated not as 
capital invested in the partnership business but as 
advance made as creditor, it is not open to the co¬ 
partner debtor to contend that the advances were 
unliquidated sums in respect of which no action can 
be taken by the creditor partner under the Insol¬ 
vency Act. AIR 1943 Mad 768 and AIR 1955 Ail 
352. Distinguished. 1963 Mad W N 609 i (1964) 1 
Mad L J 99 : AIR 1964 Mad 106 (107, 108) (Pt A) 
(Prs 4, 5, 7). 

-S. 7 — Person heavily indebted executing parti¬ 
tions with brothers and sisters — Major portion of 
properties allotted to wives of debtor and his brothers 
in lieu of stridhanara alleged to have been brought 
by them-Property allotted to the debtor ;not shown 
to be sufficient to pay off his debts - His failure to 
make attempt to pay any of his several debts also 
indicating his incapacity to pav - Contention of 
debtor that he had not committed anv act of insol¬ 
vency is not sustainable - Order adjudicating him 
insolvent is correct. See Provincial Insolvency Act, 
(1920), S. 6. (1962) 32 Com Cas 43S t 1961 Ker L J 

658. 

_S. 7 — Joint Hindu family firm — Order of ad¬ 
judication—Competency and effect of. 

An order adjudicating a joint Hindu family firm 
as insolvent, is in effect an order adjudicating as 
insolvents those adult members of the family wno 
had participated in the business of the firm. I here 
is no legal impediment to the adjudication ot a joint 
family firm, provided that no minor member is ad- 
judged an insolvent and the other members as are 
alleged to have participated in the business^of the 
firm had an opportunity to put forward their objec¬ 
tions. 9 MysLJ 1; AIR 1941 Pat 598 and AIR 

1937 Pat 455 and A I R 1931 Sind n P’ AI R R igW 
38 MysLJ 909: ILR (I960) Mys 900 i AIR 196U 

Mys 267 (271) (Pt B) (Pr 18) (DB). f 

_S. 7—Joint Hindu family firm— Creditor s peti 

tion for adjudicating insolvent—Parties. 
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-S. 7—Petition for adjudication-Debt as founda¬ 
tion - Requirements of Bankruptcy is essentially a 
proceeding ‘in personam* and only a personal debt 
due by the insolvent can form the foundation ot a 
petition for adjudication-Person appointed as admi- 
nistrator—Failure to pay amount-Nature of liability 
—Liability, if any, is in the nature of damages tor 
breach of trust - It cannot be a debt or liquidated 
sum - And even if he is a debtor, his son cannot 
become a debtor-Therefore, adjudication ;cannrt be 
founded on such a claim—(Civil P. C. (1908), S. o_). 
See Provincial Insolvency Act (5 of 1920), b. J. Ain 
1956 Trtv-Co 8S (DB). 


In a creditor's petition or adjudicating a joint 
Hindu family firm as insolvent which involves the 
adludication of persons as insolvents, it is proper 
that the creditor should specifically name as respon¬ 
dents all those members of the ioint family who have 
participated in the business of the firm and are con¬ 
nected with the act ot insolvency. 

Ordinarily, it would be more appropriate that tho 
Court before malciDg an order of adjudication against 
the joint family firm should be in a position to know 
as to who are all the members of the family that nave 
participated in the business of the firm and are con¬ 
nected with the act of insolvency. It is also proper 
that such members should have opportunity to put 
forward their objections, before the adjudication 
order is made. 

Where the petition named only the Manager of 
the firm in the cause title as respondent and no 
notices were issued to the other members : 

Held, that the order of adjudication so far as it 
affected the other members should be set aside. 
33 MysLJ 909: ILR (I960) Myi 900: AIR 1960 
Mys 267 (272) (Pt C) (Pr 20) (DB). 

-Ss. 7 and 2 (1) (a) — ‘Creditor' and ‘Debtor’ — 

Adjudication — Joint Hindu Trading Family — All 
the members of the family when could be declared 
insolvent—'Debtor', meaning of—Act of insolvency 
by Karta of family business cannot be imputed to 
olher coparceners — Difference between a partner¬ 
ship firm and joint Hindu trading family. 

For the purposes of the Insolvency Act, nobody is 
a debtor unless he is personally liable for the debt; 
or, in other words, whether his separate or self- 
acquired property can be sold out to satisfy the 
debt; for, if that cannot be done, then, the necessary 
foundation for adjudication is lacking. 

A joint Hindu family as such,: as contradistin¬ 
guished from a partnership firm, cannot be adjudi 
cated insolvent and it is the individual members 
thereof alone who could be so declared. In order 
that members of a joint Hindu trading family other 
than the managing member may be lawfully adjudi¬ 
cated as insolvents, it must be proved not merely 
that the debts are owned by the family but that 
such other members have actively participated in 
the business of the family by actual conduct or 
otherwise, so that they may be held liable to per¬ 
sonally satisfy the debts. Where, these conditions are 
not satisfied, it cannot but follow that the order 
adjudicating the members of such a family other 
than the managing member cannot be sustained in 
law for an act of insolvency of the manager of such 
business cannot be imputed to the other coparceners. 
AIR 1927 Mad 922 aod AIR 1919 Mad 690 and AIR 
1936 Mad 84 and AIR 1940 Mad 24i, Followed. 

There is an inherent difference between a part¬ 
nership firm and a joint Hindu trading family. Where 
a Partnership firm arises from contract, a joint 
Hindu family business arises from status anl hence 
while the interest of a partner in a firm is determined 
by contract, the rights and obligations of the co¬ 
parceners, in a Joint Hindu family business, are not 
governed by any contract but by the personal law 
by which they are governed. While the death of a 
?r rt, ? er < WO m Id dissolve the partnership firm, joint 
Hindu family business cannot be dissolved by the 
death of a member of such a family. Consequently 
a Joint Hindu family business cannot be called a 
partnership or a firm as regards the relations inter 
se of its members and unlike the partners of a firm, 
members of a joint Hindu trading family are not 

1804 Ba) 818 tai8 ' 


SECTION 8 

-S. 8 — Adjudication of Partnership Firm-Court 

can pass an order under R. 28 of the Rules framed 
by the High Court under S. 79 (2) (c) of the Act, 
even though there is no specific provision in the 
Provincial Insolvency Act corresponding to Ss. II (d) 
and 99 of the P. T. Insolvency Act — Ss. 79 (2) (c) 
provides for rules being made by High Court as to 
procedure to be followed where the debtor is a firm. 
See Provincial Insolvency Act (5 ot of 1920), S.79(2/. 
AIR 1964 Andh Pra 498. 

SECTION 9 
SYNOPSIS 

(Provincial Insolvency Act (1920), S. 9.) 

1. Scope and applicability. 

2. Condition precedent for petition. 

3. Act of insolvency. 

4. Debt owing—Meaning of. 

5. “Liquidated sum." 

6. Secured creditor—Who is. 

7. Amendment of petition. 

8. Abatement of petition. 

9. Within three months 

10. Applicability of Limitation Act. 

11. Petition for readjudication—Requirements. 

12. Hindu joint family—Competency of petition 

against. 

13. Partnership firm—Adjudication of partner of. 

14. Adjudication order—Who can challenge. 

15. Appeal. 

1. Scope and applicability. 

-S. 9 (l) (c) — Application by creditor for insol¬ 
vency under S. 8(b) — Debtor declared insolvent — 
Application by Official Receiver under S. 53 to annul 
alienation in favour of purchaser — Purchaser can 
show his bona fides — At the stage of declaring a 
person insolvent no notice is required by the Act to 
be served on the transferee or on creditois who have 
not applied—Nor is it necessary for the Court to go 
into question of bona fides of or consideration for the 
tranfer at the stage of adjudication—Decision under 
b. 0 does not act as res judicata : AIR 1958 All 68, 

c v 27l% ?;« Se .5 ProviocU l Insolvency Act (5 of 1920), 
S. 8 (b). AIR 1965 All 80 (DB). 

9—Petition by creditor for adjudging debtor 
insolvent —Court is not required to finally adjudge 
amount due by debtor to him but only to see whether 
debt owed by debtor exceeds Rs. 500. See Provincial 

lMDB)^ ACt 15 ° f 1920) ‘ S ' 01 AlR 1981 Madh - Pra 

I7T^"”c C oq 2 9 lbe Provinc| al Insolvency 

l&lSteucUd) W' S ' 

rw 9 t£ 8 t 1 al , Ieged den,ed b v debtor - Duly of 

U>urt—The Insolvency Court is to examine into the 
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existence of the debt and it cannot refer the debtor 

Provincial Insolvency Act 
(1920), S. 24. AIR 19o4 Nag 33 (DB). 

9—Scope—Petition for adjudication by debtor 
i rovisious of 8. ID should be complied with — 
Advantage of S. 6 (f) not available to a debtor. See 
l'Ovjncn 1 Insolvency Act (1920,, S 6(f). I960 Raj 
L Y» 623. 

2. Condition precedent for petition. 

9 Applicability—Condition precedent. 

To enable the creditor to maintain a petition for 
insolvency of thedeotor. the debtalleged to be owing 
to trie creditor must have come into existence prior 
to the act of insolvency on which the petition is 
-ounded. The fact that while under the Presidency 
Towns Insolvency Act, adjudication relates back to 
the cate of the act of insolvency, under the Provin¬ 
cial Insolvency Act, it relates back to the date of 
presentation of the petition, makes no difference in 
the application of the rule, that the debt shauld 
have been in existence on the date of the act of insol¬ 
vency. 1957 Mad W N 722 : 70 Mad L W 9 86 : 
(1*57) 2 Mad L 1 5S2 : ILR (195S) Mad 405: AIR 
19o8 Mad 379 (SSI) (Ft B) (Pr 10). 

Ss. 9 (1) (c) and 13 (2)—Requirements— Creditor 
applying must allege specific acts of insolvency - 
Petition not so alleging is incompetent* 

The provision in S. 13 (2), Provincial Insolvency 
Act aid S. 9(1) (c) make it clear that a creditor's 
petition must allege the specific act of insolvency on 
u hich it is founded and the facts which constitute 
the act. It is not sutficient to make vague allegations 
and then endeavour by means of evidence to prove 
that some hitherto unspecified act of insolvency had 
been committed. If an act of insolvency is not set 
out in the petition the petition is incomplete. 50 Bom 
624, 28 Bom L R 080, 119 I C 40 and 55 I C 180, 
Foil. 1952 Nag LJ (Notes) 19. 

“—S. 9 —Scope—Limitation—Provision as to limita¬ 
tion in the section is a condition precedent to the 
exercise of jurisdiction by the Court. See Land 
Acquisition Act (1894), S. 18. AIR 1958.Punj 490 
(DB). 

3. Act of insolvency. 

— S 9 (g)—“Act of insolvency”—Mere declaration 
bv debtor of inability to pay — Sufficiency — Test 
whether such declaration constitutes an “act of 
insolvency”—Proof required of creditor. 

A mere declaration of inability to pay by the debtor 
does not of Itself constitute an act of insolvency. 
S. 9 (g) contemplates that the debtor should not only 
not piy the debt but must convey the information 
to the creditor cf his intention not to pay. The test 
whether a communication by debtor constitutes an 
act of insolvency being whether its effect is that the 
debtor has suspended his business or is about to sus¬ 
pend payment in which case it may amount to an 
act o* insolvency. Further a creditor has to prove 
that the debtor was not merely refusing to pay any 
particular creditoi but had declined to piy every one 
of the creditor or the creditors in a body. AIR 1930 
Cal 209; AIR 1932 Lih 043; AIR 19.34 Pat 520 and 
AIR 1955 Punj 193, Rel. on. 1963 All L J 28. 

-S. 9 —Debtor willing to pay particular creditor 

who insists on payment-No ground for n'ffacjudi- 
catiDg him insolvent. Wheu a person is adjudicated 
as insolvent it is Dot a particular debtor alone whose 
interests are to be protected by the Court but the 
entire body of his creditors, secured aud unsecured. 
See Presidenc -Towns Insolvency Act (1909,, S. 12. 
AIR 1957 Mad 403 (DB). 

—S. 9 (1) (ci, Proviso (inserted by Insolvency Law 
Amendment Act (1950)). 


An alleged act of insolvency committed before the 
comiog into operation ot the amendment on 2lst 
February, 19o0, but with reference to which a peti. 
tnn was not hied within three months, as the last day 
ot the three montas’ pernd happened to be a holiday 
an., so the petition war presented oq the next work 
mg day, will not be an ‘act ot insolvency’ for the 
purpose of that petition, which is pending after 2lst 
rebruary, 19o0. and cannot be relied on tor adjudi 
eating a person au insolvent. AIR 1935 Mad 857- 99 
M L J 283 (FB), Foil 1956 Mad W N 6 : (1956) I 
Mad L I 3S0 : AIR 1956 Mid 257 (258) (Pr 1;. 

*7 S. 9 — Transfer executed with a view to defeat 
claims of creditors-It is an act of insolvency afford¬ 
ing cause of action to file a petition under S. 9. See 
1 rovincial Insolvency Act (5 ot 1920), S. 6. AIR 1963 
Mys 257. 

—Ss. 9 (1) (c) and 13 (2) - Admissibility of evi- 
dence—Transfer not set out as act ot insolveucy-It 
can be used as evideoce of payment as fraudulent 
preference alleged. 

Where a transfer is not set out as an act of insol¬ 
vency it cannot be received in evidence to show an 
act of insolvency but it can be used as evidence of 
payment to the transferee as fraudulent preference 
set out in the creditor’s petition. 55 I C 185, Foil. 
1952 Nag L J (Notes) 19. 

4 Debt owing — Meaning of. 

-S. 9 — Petition under — Amounts claimed as 

‘debts’ exceeding pecuniary jurisdiction-Effect. 

Where a petition under S. 9 is presente 1 by a ere- 
ditor setting out certain sums to be due from the 
debtor the petition need not be rejected on the 
giound that on the face of it, the debts allege! to be 
due exceeded the juiisdiction of the Court. The Court 
has the jurisdiction to enquire into the question as to 
whether what is claimed to be due by the petitianmg 
creditor is or is not a debt as contemplated by S. 9. 
1958 Nag L J 83 i 60 Bom L R 505 : ILR (1959) Bom 
194. 

-S. 9—‘Debts’ — Meaning of—Claim for refund 

of earnest money — Character of. 

The essence of a debt is that it must be a sum 
certain which was due from one person to another 
and would, therefore, exclude a claim for money 
which arises solely upoi the allegition of the breach 
of a contract. No douot, the right to refund earnest 
money is a bgal right and does not depend on any 
equitable consideration, but befo'e being entitled to 
the refund of earnest money the buyer his to establish 
that a breach of a contract has been committed by the 
seller. Where a claim lor the return of money is 
dependent upon the determination of the question as 
to who is in breach of the contract, it cannot be 
regarded as a debt within the m-aning of the word in 
S. 9 until it has matured into a decree. 1958 Nag L J 
83 : 60 Bom L R 505 : ILR (1959) Bom 194. 

-S. 9 (1) (b) — ‘Debt’ — Meaning of — Claim for 

damages lor breach of contracts relating to forward 
business — Not a debt. 

A claim for damages for breach of contracts relating 
to forward business is not a debt within the meaning 
of S. 9 (1) (b) because a claim for damages does not 
amount to a debt unless the damages are ascertained 
by a Court. An application to adjudicate opponents as 
insolvents does not lie in such a case. AIR 1962 Guj 
295 (296) (Pr 1). 

-S. 9 — Promissory note or letter evidencing de- 

posit — Letter by debtor to creditor — Letter held 
to be evidencing deposit and not pronote — (Stamp 
Act (1899), S. 2 (22) ). 

Held that the document was only a letter evidenc¬ 
ing a deposit and was not a promissory note and that 
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the petitioning creditor was entitled to file an appli¬ 
cation for adjudicating V as an insolvent. The clam 
was not birred aad the respondent was a c'■editor 
within the meaning of t^e Provincial Insolvency \ct. 
See liable Instruments Act (1851), S. 4. AIR 
19>5 NUC (Mad) 3942. 

9. 7 — p etition for adjudication — Debt as 
foundation - Requirement of — Person appointed 
as administrator — Failure to pav amount - Nature 
of liability—Liability of legal representatives—(Civil 
P C. (1908), S. 52). 

Binkruptcy is essentially a proceeding 'in personam' 
and only a personal debt due by the insolvent form 
the foundation of a petition for adjudication. Such a 
debt rausi have come into exis'eoce before the act of 
insolvency. A deot on which the insolvency petition 
can be bised must be ooe provable in insolvency or 
in other words it must be a subsisting debt due from 
the debtor oa the date of the presentation of the 
petition It must also be a liquidated sum piyable 
either immediately or at some future tim®. Where a 
person appointed to administer the fund fails to pay 
it to the beneficiary, the liability, if any is one in the 
nature of damiges for breach of trust. It cannot be a 
debt for liquidated sura. And even if he is a debtor, 
his son cannot become a debtor; for. a legal represen¬ 
tative will become personally liable only in the 
circumstances provided for in S. 52, Civil P. C. 
Therefore adjudication canaot be founded on such a 
claim. MR 1928 Mad 133 (l), Mot aoproved; AIR 
1927 Mad 922, Foil. ILR (1955) TnvCo 1238 : 1955 
Kcr LT 609? AIR 1956 Trav-Co 88 (88) (Pr 2) (D8). 

—S. 9 — Travaucore Insolvency Act (8 of 1108) — 
‘Debt owing by debtor to creditor.” 

Where the secretary of co-operative Bank retained 
a certain amount with him without d?p>sitiog it in 
the Bank and became liable under the by-laws of the 
Bank to make good that amount together with in. 
terest at a pirticutar rate, the liability of the secre¬ 
tary arising under the bye law cannot be characteris¬ 
ed as amounting to an embezz'ement. Such an obliga¬ 
tion can be enforced as a debt and can form the 
foundation of an application to adludge the secretary 
as insolvent. Where the secretary has, by a document 
executed by him, owned and accepted the liability, 
the case is still stronger bv the novation of the origi¬ 
nal liability. ILR (1934) T C 93 : AIR 1954 Trav-Co 
419 (421) (Pt B) (Pr 7) (DB). 


5. "Liquidated sum.” 

-8.9 (1) (b) — “Liquidated sum” — Mutual open 

and current acount - No liquidated sum or ascer¬ 
tained sum, can be said to be due uoder such account 
— Words and Phrases — Mutual open and current 
account. 


One of the conditions for the maintainability of at 
insolvency petition by the creditor is thattnedebl 
roust be a liquidated sum. A su n can be said to be 
liquidated only if it is ascertained sum or ooe thal 
can be immediately computed with certainty. It 
commission agency account which is admitted to be 
‘mutual open and current account/ it cannot be saic 
that any ascertained sura or liquidated sum is due 
under that account. AIR 1935 All 53; AIR 1931 Ca 
359; AIR I960 Cal 285; AIR 1955 All 352: 1907 C R L 
lo8 : (1882) 28 E R 210, Rel. on. 1964 All L J 38. 

—5.9(1) (b) — ‘Liquidated turn* — Amount found 
due it accounts are taken. 


A and B were carrying on joint business, one con- 
trib iting the capital and the other labour. A applied 
under S. 9 (1) of the Provincial Insolvency Act. The 
amount which was alleged by A to be due by B was 
on account of profits earned by the business. It was 
alleged that a certain sum would be found due if the 
accounts prepare 1 by B were examined and that as B 


had not paid up that sum he shojld be adjudged an 
insolvent. 

Held, that the relationship between the twa part¬ 
ners in business could not be said to be that of a 
creditor and a debtor and that the amcunt which 
may be found due on accounting caanot b* sai-- to oe 
a liquidated sum within the meaning of 8. 9 (t) I’M- 
Ca'e Uw referrel 1955 Ml L I 52 : 1955 Ml W R 
(HC) 174 i AIR 1955 Ml 352 (353) (Prs 6, 8) (DB) 

-S. 9 — 'Liquidated sum* — Claim for damages 

for QOn*performauce of contract* 

An esseniial condition for a creditor's oetition is 
that the debt due to him must be a liquidated sum 
(i e), there must be a certain sum admittedly due and 
piyable to the petitioning creditor. A claim for 
damages for noQ.perfo'rmnce of a contract of silo 
cannot ordinarily be within the meaning of a ‘ lil'ii- 
dated su m ' ao i such a clri n cinn at saooart a creli- 
tor\> petition. AlR 1951 Maih B 115 (115) (Prs 5, 6). 

—S 9 (l) (b) —‘Liquidated sum* — Claim for 
refund of advance on breach of coatract. 

The fact thit the cause of action which enabled 
the creditor to recover the debt was the same as the 
cause of action oa which he could claim dimiges for 
breach of contract dnes not disentitle him from 
maintaining the petition under S. 9 (1) (b) The dent 
on the basis of wnioh the creditor seeks the adjudica¬ 
tion of the debtor is a liquiiated sum within the 
meaning of that eroression in S 9'l)(o). 70 Mid 
LW93«: 1957 Mad W N 722 ! (1957) 2 Mad LJ 
582 1 VM (1958) Mad 405 : AIR 1958 Mid 379 (390) 
(Pt A) (Pr 6). 

6. Secured creditor — Who is. 


-S. 9 (2) — Secured creditor, who is—Petition by 

secured creditor. 

The defiaitiOQ of the term secured creditor has to 
be understood as confined to his capacitv qua the 
secured debt and not comprehending his capacity as 
regards debts for which there is no security. 

A creditor to whom the insolvent debtor owes 
secured as well as unsecured debts cannot be held to 
be a secured deator qua the unsecured debts and is 
entitled to file a petition for insolvency witnout 
valuation of the security or its abandonment as con¬ 
templated bv S. 9 (2i. See Provincial insolvency Act 
(1920), S. 2 (e). AIR 1954 Trav-Co 419. 


7. Amendment of petition. 

-S 9—Amendment of petition. 

If within three months from the act of insolvency 
a debt has been unde ground of the petition, and 
it afterwards becomes desirable to add another party 
to the petition in resoect of that debt, leave may be 
given to Join that other party as a petitioner where it 
will not lead to any injustice. 

Where on an application having been filed by A to 
adjudicate B as insolvent it was contendel by the 
latter that the debt was due not to A in his individual 
capacity but it was really a partnership debt due to a 
hrm of wnici A was only one of th* oartners and, 
thereupon an amendment was sought for more than 
three months after the act of insolvency to th" effect 
that the petitioner may be described as the Srm of 
wnicn A was the managing partner. 

J 6 ? shou,d b8 “’lowed. 

(Pr°2) l95 °* 2 M “ d L J 78l! A 1 R 1951 MtJ 456 l 457 > 

9 M ’ c ’ * nd 13 O’ Amendment — Aot not 

Am.n U rJrnV n , l tn - Q | Q j 0 r enCy to petition - 

“ q d 1 K j aolu de it caanot be tllo * ed alter more 
than 3 month* from act of insolvency. 
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Where an amendment goes to the root of the peti¬ 
tion and alters the substance of the act of insolvency 
alleged, the Court ought not to permit the amendment 
to be made if the eifect would be that the amended 
petition would he represented more than three months 
after the date of act of insolvency alleged. Where the 
amendment seeks to add another act of insolvency 
Dot set out and seeks to do so long after three months 
from date of act cf insolvency the amendment cannot 
be allowed. 22 Kang 150(156), Foil. 1952 Nag L J 
(Notes) 19, 

8. Abatement of petition, 

—S. 9—Abatement of application under. 

Application under S. 9, Provincial Insolvency Act, 
was filed against, D by A, B and C, brothers, as pro¬ 
prietors of a joint Hindu lamily concern carrying on 
cloth business. B died and the application to bring 
his sons on record was rejected as made beyond time. 
The application under S. 9 was also held to have 
been abated as a whole. In appeal against the order 
by A and C. 

Held, that the presumption of law was that the 
persons who are own brothers are members ol a joint 
Hindu family. The mere fact that they are living and 
messing separately does not establish that they were 
separate in status. Separation in status comes about 
by proof of separate enjoyment of the income of the 
property. There was no evidence on record that the 
brothers were separate and the application was filed 
by A as manager of the joint family. 

Further that even if the brothers were assumed to 
have been separate, A and C satisfied the requirements 
of S. 9 and could apply under it in their own rights. 
The application theretore did not abate by the death 
of B. AIR 1928 Pat 250 and AIR 1945 Oudh 50, Dis¬ 
tinguished. AIR 1954 All 449 (450) (Prs 3, 5, 6) (DB). 

9. Within three months. 

——Ss. 9 (I) (c) and 6 (b) — Gift — Deed registered 
within three months before petition though executed 
beyond that period— Can be treated as act of insol¬ 
vency — Transfer of Property Act (1882), S. 123- 
Registration Act (1908), Ss. 47 and 60. 

A gilt can be treated as an act of insolvency within 
three months of the presentation of the petition 
where the deed had been registered within that period 
although its execution itself took place beyond that 
period of time. 

Reading together the provisions of S. 123 of the 
Transfer of Property Act with S. 0 (b) of the Provin¬ 
cial Insolvency Act and S. 47 of the Registration Act 
the onlv conclusion which can be drawu is that the 
material date cannot be the date of execution of the 
deed for acts of insolvency but would be the date of 
registration. 1947 A L J 408, Rel. on; AIR 1937 Bang 
440, Not lollowed. 

For the purposes of the act of insolvency under 

S. 0 (b) what is required is that the debtor makes a 
transfer of his properly or any part thereof with 
intent to defeat the claims of the creditor. Section 123, 

T. P. Act requires tbat for the purpose of making a 
gift the transfer must be effected by a registered 
instiument. Hence it cannot be held that there is a 
distinction between a gift and a sale as an act of 
insolvency and that as a gilt is irrevocable after its 
acceptance by the donee it must be deemed to operate 
as a transfer for the purposes of the Insolvency Act 
from the date of its execution or transfer of posses- 
sion. 

The date of execution cannot also be deemed to be 
date of registration by a reference to the fiction ot 
law in S. 47, Registration Act. The reason of the faction 
of law under S. 47 is that the document when it is 
registered would operate from the date of its execu¬ 
tion as if no registration had been required by law 


and not that the date of registration would date back 
to the date of execution. 

Similarly the date of presentation of the document 
for registration and its admission therefor cannot also 
be taken as the date of registration. When an act is 
completed by a series of acts the date of the perfor¬ 
mance of the act would be the date when the final 
act is performed and not the first act. A reference to 
S. 00 of the Registration Act shows that though a 
series of acts may have to be performed for registering 
a document yet the act of registration would mean 
the date when the certificate is actually made contain¬ 
ing the word "registered” in the document. The 
admission of the document for the purposes of regis¬ 
tration, which is the first act in the series, cannot 
therefore be taken as the date of registration. 1962 
All L J 1101: 1963 All W R (HC) 30. 


-Ss. 9 (1) (c), 53 and 54— Date of transfer is date 

of registration and not date of execution of transfer 
deed — Fiction of relation back does not apply— 
(Registration Act (1908), Ss. 47 and 75). 

A creditor may present a petition to adjudicate a 
debtor as an insolvent under S. 9 of the Provincial 
Insolvency Act on the ground that the debtor made 
a fraudulent transter of his property within the 
meaning of S. 0 (c) of the Act. Similaily, an Official 
Receiver can present a petition for avoiding a transfer 
under S. 53 or for annulling a transfer under S. 54 ofc 
the Act. The fiction of relation back which is provid¬ 
ed for under Ss. 47 and 75 of the Registration Act 
does not find a place in the Provincial Insolvency 
Act. Therefore the date of the transfer of property 
for purposes of Ss. 9 (l) (c), 53 and 54, is date on 
which the document of transfer is registered and not 
the date on which it was executed or the date when 
it was first presented for registration. AIR 1953 Mad 
082, Dissented from; AIR 1933 Mad 185; 04 M L J 
382, AIR 1934 Mad 037 (2): 07 M L J 380; AIR 193& 
Mad 801: (1938) 2 M L J 302; AIR 1935 Lah 505(FBI; 
AIR 1937 Nag 197; \ I R 1938 Nag 454; AIR 1947 All 
383; AIR 1944 Cal 370; AIR 1934 Rang 210; AIR 1937 
Rang 440 (f B). Relied on. (1961) 2 Andh W R 271: 

1961 Andh L T 974 : ILR (1962) Andh Pra 413 : AIR 

1962 Andh Pra 226 (230, 231) (Pt B) (Pis 17, ia 
(DB). 

-S. 9 (1) (c)—Transfer in favour of one creditor — 

Registration after three weeks — Date of transfer 
Transfer cannot be antedated by operation of 8,,47 
Registration Act for purposes of S. 54 of the Pro¬ 
vincial Insolvency Act—Date of registration should be 
regarded as the date of transfer - Registration Act 
(1908), S. 47). See Provincial Insolvency Act (o ol 
1920), S. 54. AIR 1957 Andh Pra 535. 


_S. 9 (1) (c), Proviso — Cochin Insolvency Act (7 

f 1098), S. 9(1) (c)- Period of three months, for 
uesenting insolvency petition, expiring during vaca- 
j 0D — Presentation of petition on reopening day is 
u time-Ceneral Clauses Act (1897), S. 10. 

Where the period ol three months from the occur¬ 
ence of an act of insolvency expired during a vaca- 
ion, the presentation of an insolvency petition on the 
eopening day of Court was in time. A I R 19oo Mad 
157, Dissented from; A I R 1942 All 429; A I R 19o5 
'rav.Co 2, Rel. on. Section 10 of the General Clauses 
let provides the principle of construction of statu- 
ory computation ot time, which has to be read into 
very statute to which it applies and according to 
o this provision the presentation of the petition on 
eopening day of Cburt is in time *h e as 

xpired during vacation. A I R 1961 SC 838, Rel. on. 
doreover, the proviso to S. 9 (1) (c) of the Provincial 
□solvency Act which section is identical in expres- 
ion with S. 9 (1) (c) of the Cochin Insolvency Act, 
las clarified that such petition may be presented on 
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the day on which the Court re-opens. 1964 Ker L J 
650: 1964 Ker L T 443: ILR (1964) 2 Ker 386. 

_S. 9 (1) (c) — Period of three months — Date of 

commencement—Act of insolvency based on transfer 
requiring registration—Period of three months to be 
reckoned from date of registration and not from date 
of execution. 

The condition that a petition for adjudging a 
person insolvent should be Bled within three months 
from the date when the 3ct of insolvency on which 
the petition is grounded has occurred as a condition 
precedent. For purposes of S. 9, sub-s. (1), cl. (c) time 
is to be reckoned from the date of the registration of 
the transfer deed in a case where the Transfer of 
Property Act requires a registered instrument for the 
transfer which is alleged to constitute the act of 
insolvency and not from the date of its execution. 

R. A. No. 34 of 1939.40 decided by former Mysore 
High Court. AIR 1938 Cal 417. Dissented from; AIR 
1947 All 383 and A I R 1944 Cal 370 and A I R 1954 
Mys 189 and A I R 1933 Mad 135 and AIR 1934 Mad 
037 (2) and (1938) 2 M L J 362 : A I R 1938 Mad 801 
and A I R 1935 Lah 505 (FB) and AIR 1933 Lah 821 
and A I R 1937 Nag 197 and A I R 1933 Nag 454 and 
(1901) 2 An W R 271 1 A I R 1962 Andh Pra 220, Rel. 
on. 1963 Mys L J (Supp) 266 : A I R 1963 Mys 257 
(258, (259) (Pt A) (Prs 4. 5). 

-S. 9 (1) (c)—'Within three months’—Meaning of. 

For an application by a creditor under S. 9, where 
the act of insolvency alleged against the debtor is the 
execution of a sale deed or other alienation which 
requires registration, the period of three months for 
presenting the petition for adjudication should be 
computed from the date of registration of the sale 
deed and not from the date of its execution If it is 
held that the period of three months provided under 

S. 9 begins to run from the date of execution and 
not from the date of registration of a sale deed that 
section can be easily rendered nugatory by the insol¬ 
vent or the alienee merely deferring presentation of 
the document for registratson till the last day of the 
four months within which the document may nor¬ 
mally be registered or to the eight months available 
under some special circumstances referred to in S. 24 
of the Registration Act. Case law discussed. 34 Mys 
fi * I L R (1955) Mys 98 : A I R 1954 Mys 189 
(190,191) (Pt A) (Prs 3, 5). 


® —S* 9(l)(c), Proviso—Period prescribed in—Ap¬ 
plicability of S. 4, Limitation Act, and S. 10, General 
C auses Act-(Limitation Act (1908), S. 4)-(General 
Clauses Act (1897), S. 10). 

The period prescribed in S. 9 (l) (c) is a period of 
limitation to which S. 4 of the Limitation Act as well 
as S. 10 of the General Clauses Act should be made 
to apply. K. Copala Pillai v. S. P. Sankara Iyer, 1954 
Ker L T 535 i AIR 1955 Tray-Co 2(2, 3) (Pr 1) (FB). 


—S. 9—Act of insolvency within three months. 

Even if a debtor has enough property by the sah 
or which his debts could be liquidated, that circum 
stance would not render the petition for his insol 
vency unsustainable or make it liable to be dismissed 
lhe cause of action of a creditor, to whom he i 
owing an unsecured debt or a balance in a secure* 
debt with Insufficient security on its being valued o 
given up, of Rs. 500 or more, is complete on the com 
Pr^inMa°| f r aQ i 8Ct of inso, vency by the debtor. Se 
Tray! Co 419°(DB 1 °°* * (l920,, S ’ 6 ‘ A 1 R 195 ‘ 


10. Applicability of Limitation Act. 

~S. 9 (1) (c)--Scope T ime prescribed by 
section—Not extended by R. III.A, Cls. 9(c) and I 

a f 0 ?!* Rules - Sqq Provincial insolve 

Act (1920), S.' 6. AIR 1958 Bom 164 (DB). 


-S. 9 (1) (c) — Application of S. 14 of Limitation 

Act—(Limitation Act (1908), S. 14). 

Section 9 (1) (c) does not prescribe a period of 
limitation for presentation of a petition by a creditor 
for adjudication but sets out a condition precedent, 
and by applying the rule contained in S. 14 of the 
Limitation Act a petition filed after the expiry of 
three months cannot be made to conform to the 
strict requirement of S. 9 (1) (c) of the Provincial 
Insolvency Act. 

Held, that where the petition for adjudicating the 
respondent an insolvent was lodged in the Insol¬ 
vency Court at Broach on 23rd April, 1951 which 
had no jurisdiction to entertain the petition the pro¬ 
ceeding taken in the Insolvency Court at Borivli on 
15th November, 1951 could not be regarded as an 
extension of the proceedings filed in the former Court, 
and the petition must be regarded as presented 
on 15th November 1951. The petition having been 
presented more than three months after the date on 
which the act of insolvency occurred it must be 
regarded as not complying with the requirement of 
S. 9 of the Provincial Insolvency Act. ILR (1956) 
Bom 748: 58 Bom L R 568 i AIR 1956 Bom 650 (652) 
(Prs 5, 6). 

-S. 9 — Limitation — Court closed on last day — 

Application on re-opening day. See Companies Act, 
(1913), S. 235. AIR 1955 NUC (Mad) 1824 (DB). 

-S. 9 -Mysore Insolvency Act(11 of 1925), Ss. 13 and 

9 (1) (c)—Last date of three months* period from date 
of act of Insolvency falling during period of Court’s 
vacation—Application under S. 13 filed on reopening, 
date—Filing of an application under S. 13 is an "act" 
or at any rate a "proceeding” contemplated by S. 10 
of Mysore General Clauses Act; that act or proceed¬ 
ing is allowed to be done in any Court within the 
period fixed under S. 9 (1) (c) — S. 10 of Mysore 
General Clauses Act applies In term to an application 
under S. 13 — Held, application was filed within 
period fixed by S. 9 (1) (c) - Limitation Act (1908), 
S. 4. See Mysore General Clauses Act (3 of 1899), 
S. 10. AIR 1962 Mys 197 (DB). 


11. Petition for readjudication—Requirements. 

-Ss. 9 and 40 — Petition for re*adjudication — 

Requirements. 

When the statute is thoroughly silent as to the kind 
of requirements under S. 9 which are to be fulfilled 
in the case of original adjudication where the statute 
deals with re-adjudication, it is not for the Court by 
a process of judicial construction to indulge in any¬ 
thing like a legislative enlargement of the Act, on an 
application for re.adjudication after the annulment 
of the original adjudication on account of the failure 
of a composition scheme which intervened, it is not 
incumbent upon the petitioning creditors to satisfy 
!^r« e 1 q n ui . r . em , e ?‘ s . S - 9 * < l9 * 7 > 1 M L I 4, Disting. 

« wd/J 11 1952 Mad VV N 839 > 65 Mad' 
L W 1122, AIR 1953 Mad 375 (375) (Pr 2). 

12. Hindu joint family—Competency of 
petition ogainst. 

-Ss. 9, 34—Joint family debt. 

L per . SOn liab J° for debts merely on the ground 
that he is a member of a joint family and that the 

ar . e j^ aya ! lle by the i° int family cannot be 
adjudicated insolvent for those debts, and those debts 

k l ? bis Insolvency and will have 

k!2 b u. a J lo lY ed ,or . Primarily in a partition 
3“ br< J> ug . A. b y the Purchasers of the other share or 
"Sf , re are also undoubtedly circumstances 
♦K. J-kT 1 ma i C8 sucb a P°r son personally liable for 
SSw u? h a L s , °«ing a member of a trading. 

Zrk d i° ldlD8h, - a i f -‘ « a P»rtner and the 
debts being contracted for that trade. There is no. 
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need to wait then for a partition suit for allowing 
such deots which can be proved in the insolvency 
ot the person who bad made himself personally liable 
tor the debts in addition to being liable for them 
, i”? , ou i share in the joint family properties. 

1. Lah 644: A [ R 1936 P C 277: 34 L W 761 ,A I R 
19al Mad 788. Ref. f5l) 64 MLW 438: (1951) 2 Mad 
LI 32: A I R 1952 Mad 504 (2) (SOS) (Pt D) (Pr 14) 
(Do). 

—S. 9 — Hindu joint family - Debts incurred bv 
Manager — Insolvency petition against whole family 

Competency —Proof of liability of coparceners. 

In the case of a joint Hindu family of which the 
father or manager is the head, the'sons or other 
members are not personally liable for debts con¬ 
tracted by the father or manager and hence in order 
to support a single petition against the entire mem¬ 
bers constituting the joint family it must be shown 
that the debt on which the petition is founded is a 
jom» debt for which all meaner* are personally liable 
and that thev have committed a joint act of insol¬ 
vency. 1959 Nag L J (Notes) 128. 

13. Partnership firm — Adjudication 
of partner of. 

• —S. 9 — Minor admitted to benefits of partner¬ 
ship becoming major after its dissolution—He cannot 
be adjudicated insolvent for acts of insolvency com¬ 
mitted by major partners. See Partnership Act 
( 1932), S. 30 (5). AIR 1965 SC 212. 

——S. 9—Partner, when can petition for co-partner's 
adjudication. 

There is nothing in law to preclude a partner from 
presenting a petition for adjudicating a co-partDer 
insolvent in respect of a distinct debt for which an 
action might have been brought notwithstanding the 
partnership It is ooly in cases where it would 
depend upon taking partnership account, whether 
the sum was due or not or where a partner treats a 
debt due to him by his co-partner as mixed with the 
partnership account that he cannot present a petition 
in respect of such debt See Provincial Insolvency 
Act (1920), S. 7. AIR 1964 Mad 106. 

-S. 9—Petition for adjudication of a partner made 

by partner—Mortgage debt — Claim tor a liquidated 
sum — Transaction impugned as an act o» insolvency 
— Creditor receiving monies due to him under that 
traosaction — When would be precluded frum main¬ 
taining petition 

There is nolhing in law to preclude a partner from 
presenting a petition in his insolvency against a co¬ 
partner in inspect of a distinct debt for which an 
action might have been brought notwithstanding the 
partnership. It is only in cases where it would 
depend uoon taking partnership accounts to ascer¬ 
tain whether the .«um was due or not or where a 
partner treats debts due to him by his co partner as 
mixed with Ihe partnership account*, he cannot pre¬ 
sent a petition in respect of such debt. Where for 
the advances made by one partner to another partoer 
the parties used to take documents from the 
borrower as though he was a debtor in respect of 
tho<e amounts, a debt evidenced by a mortgage would 
be liquidated sum under S. 9 of the Provincial In¬ 
solvency Act. 

Where the creditor protested against the sale 
effected by the insolvent, the fact that the creditor 
received payments that were due to him under the 
mortgage from the vendee under the transaction 
which was impugned as an act of insolvency, would 
not preclude him from maintaining the petition for 
adjudication. It is only where a creditor assents to 
or is a party to the traosaction or privy to or where 
he acquiesces in the conveyance that he cannot rely 
on the conveyance as an act of bankruptcy. (1964) 1 


(loVios)inAMftsi s, ?)1 9 ' * IR 1984 «‘ d '»• 

—-s. 9 (1) - Sale of properly raortg.ged by a co. 
partner as security for advances made to him in- 
dependent of partnership business bv his Dartoer - 
raitner creditor not a consenting parly to sale — 
Receipt of the amount due by partner creditor from 
out of sale proceeds does not estop him from relyine 
upon the sale as an act of insolvency. 

A partner in a firm made advances to his co-partner 
and every time took a document from him P Jr . 
suint to this practice the co pmner executed a mart- 
gage of his proper y to the pirtner creditor. When 
accounts were taken of the advances it was found 
that the co pirtner owed a large sum to his partner- 
creditor which sum was acknowledged by him by 
sigaing the pass oook. While the partnership con¬ 
tinued, the co partner debtor sold to third parties all 
his properties which he had mortgaged to the part¬ 
ner creditor. Alleging thit though the properties 
were really woith merely Rs. 80.000, they were sold 
by the cu-partner for Rs. 47,000 only with a view 
to del eat and delay his creditors, the partner creditor 
relying upon the sale as an act of insolvency filed 
a petition to adjudicate the co-partner an insolvent. 
The petition was opposed by the co-partner debtor 
on the ground that as the partner creditor had 
received and accepted whole amount due to him 
under the mortgage from out of the sale proceeds 
he was estopped trom relying upon the sale as an act 
of insolvency. 

Held, that it was only where a creditor assented in 
or was a party or privy to or where he acquiesced in 
the conveyance or assignment by his debtor that he 
was estopped from relviog upon the conveyance or 
assignment as an act of insolvency and from filing a 
petition for adjudicating the debtor as insolvent and 
not otherwise. A I R 1924 Mad b39, Distinguished. 
(1964) l Mad L J 99 i 1903 Mad W N 609 : AIR 
1964 Mad 106 (107) (Pt B) (Pr 6). 

14. Adjudication order-Who can challenge. 

-S. 9 — Debtor adjudged insolvent — Petitioning 

creditor applying under S. 53 for annulment of cer¬ 
tain transfers by insolvent — Transferee cannot 
challenge order of adjudication on ground that peti¬ 
tioning creditor was not creditor ot the insolvent — 
Once an order of adjudication has come to stay in 
the insolvency it is not open to any other person to 
challenge the order of adjudication. See Provincial 
Insolvency Act (5 of 1920), S. 6. AIR 1963 Bom 212. 

15. Appeal. 

-S 9 — Right of appeal — ‘Person aggrieved' — 

Who is. 

The right of appeal under S. 75 of the Act is given 
not ooly to creditors but also to any person aggriev¬ 
ed by a decision come to or an order made in the 
exercise of in»olvency jurisdiction See Provincial 
Insolvency Act (1920), S. 75. AIR 1953 Raj 223 
(DB). 

SECTION 10 

-S. 10 -Condition precedent for filing insolvency 

petition by debtor -Prima facie proof of inability to 
pay debts essential — Omission to disclose full assets 
in petition—Petition not maintainable. 

A substantial change was made in the law bv the en¬ 
actment of Provincial Insolvency Act of 1920. which 
for the first time made it a condition precedent, for a 
debtor to entitle him to present an application for 
being declared an insolvent, to prove, prima facie, 
that he is unable to pay his debts. It is only when 
the conditions prescribed under S. 10 of the Act 
have been fulfilled that a Court has no option but to 
admit him to the protection of the insolvency Caurt. 
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This condition was absent in the Act of 1907. A I R 
1924 Pit 106, Rel. on. Unless toe assets of the peti¬ 
tioner along with his liabilities, are fairly presented 
before the Court, for which a duty is cast on the 
petitioner under the law, it cannot be held that the 
Court is in a position to come to a finding on the 
question about his inability to pav his debts 1964 
All L J S2 s AIR 1964 All 322 (323) (Prs 8. 9) (D6). 


—S. 10(2) — Applicability — Defective order of 
annualment — Review—Maintainability-Order with¬ 
out vesting properties ol insolvent in Official Re¬ 
ceiver — Review at instance of debtor to rectify 
delect lie?. 

Section 10 (2)of the Act which provides a specific 
remedy to a debtor in respect of whom an order of 
adfudication has been annulled and gives him per¬ 
mission ta present other petition on the same facts, 
provided he has satisfied the Court that he was pre¬ 
vented, by any reasonable cause, from presenting 
or prosecuting his application cannot be applied to 
5Ct aside an unconditional order of annulment passed 
earlier without providing fir vesting of properties 
of the insolvent in Official Receiver. In such a case 
therefore the earlier order of annulment can be re¬ 
viewed on debtor’s application in order to rectify the 
defect therein. See Provincial Insolvency Act (1920), 
S. 5. AIR 1963 Andb Pra 52 (DB). 


—S. 10 (2) — Order of annulment under S. 43 — 
Debtor should follow specific remedy under S 10(2) 
— He cannot apply under S. 5 lor setting aside the 
order of annulment and for extension ol time for 
discharge — The intention of the Legislature is that 
in class of cases coming under S 41, the special 
procedure referred to in S. 10 (2) should be followed 
and not the provisions of C P. C made apolicable by 
S. 5. See Provincial Insolvency Act (5 of 1920), 
S. 5. AIR 1962 Andh Pra 262 (DB;. 


—-S. 10 -Order of adjudication—Conditions for — 
Debtor satisfying requirement of S 10 — Application 
cionot be dismissed on ground that it was not bona 
nde—Petitlon cannot be dismissed because salary was 
not disclosed — That the petitioner was harrassed by 
the creditors may by itself not warrant his being ad¬ 
judicated an insolvent. See Provincial Insolvency 
Act (1920), S. 27. AIR 1957 Andh Pra 375. 


M and 24 — Preliminary inquiry—Scope- 
rower of Court. 

During a preliminary enquiry the Insolvency Court 

has no power to enquire iuto the correctness of the 

particulars of the claim furnished under S. 13 (1) (d) 

and has no power to direct deletion of any of tne 

jtems included in such particulars. Before making 

the order of adjudication, the Couit has no power to 

nquire what debts are provable in insolvency. Such 

nquiry is made in the course of framing of the sche- 

d l ul of creditors under Ss. 33 and 34 after the order 

!Q? 7 'r made - ILR ^ Cal 431, AIR 

19*7 Cal 16 (16) (Prs 5, 6). 


S. 10 — Inability to pay debt—Proof-No elal 
rate enquiry contemplated - Applicant to make i 
pnmi facie case 

Unless the debtor satisfies the court of his inabil 
j debts, his petition for insolvency must 
u , nder * ection 25 (a) of the Act. It is 
ubt irue that under section 10 read with the p 
vbo to section 24 (l) (a) of the Act, fur the purpi 
t proving his inability to p8y his debts, the deb 
,l, red to furnish only such proof as will satij 
i, i- , U[ ^ t* 13 * there are prima tide grounds 

snriffiia 8 - lbe Sir ? e * and *be C° ur t H and when 
* not bound to hear any further evidec 
i 11 ? s tku* clear that at this stage an elal 
in nl D< k! *k 0 alleged inability of the applies 
'Piy ait-debts is not contemplated. At the sai 


time it is necessary that the debtor must make out a 
prima facie case to the satisfaction of the Court as 
to his inability to pay his debts. The fact that the 
only property to which the petitioning debtor is en¬ 
titled to is his share in the joint family property of 
which he cannot, under the Hindu law enforce parti¬ 
tion during the life time of his father, is no ground 
for holding that the debtor has do property available 
for payment of his creditors. His interest in the 
prooerty is alienable notwithstanding the restriction, 
and its value must be taken into consideration in 
determining whether he is unable to pay his debts. 
1956 Madb B L J 923. 

-3. 10 —Debtor's petition for insolvency — Condi¬ 
tions satisfied-Court cannot refuse adjudication— 
Abuse of process, if any can be visited with conse¬ 
quences at time of application for discharge. 

For adjudicntiDg a debtor an insolvent, the court 
must see whether there is compliance with the pro¬ 
visions of S. 10 and whether the debtor has com¬ 
mitted an act ol insolvency. A debtor commits an 
act of insolvency even if the petitioner to beadjudged 
an insolvent under the provisions of the Act. Under 
S. 10 his debt must amount to Rs. 500 or he must be 
under arrest or imprisonment in execution of the 
decree of any court lor the payment of money. When 
all the conditions specified under the Act are satisfied 
a debtor is entitied to an order of adjudication. The 
matter does not depend on the discretion of the 
court, but it is a statutory right of which he cannot 
be deprived by the court on the ground of abuse of 
process. There is a stage at which the court can 
visit on the petitioner its due consequences ol mis¬ 
conduct, that is when the application for discharge 
comes before the court. At the time of the initiation 
of the proceedings, the court has only to be satisfied 
that the essential conditions for adjudication a< pro¬ 
vided under the Act are present. 44 Cal 535, R-iied 
on. 


The petitioner’s petition for insolvency was reject¬ 
ed on the ground that the debt was fictitious. Sub* 
s equently the same creditor obtained a decree on 
thit debt and in execution thereof arrested the peti¬ 
tioner. The petitioner came up with another appli¬ 
cation for adjudication but the court dismissed it on 
the ground that it was abuse of the process oi the 
court 

Held, that the petitioner was entitled to be adjudi¬ 
cated. (1966) 1 Mad L J 210 i 78 Mad L W 64S. 


*— 1U a ° d 24—Petition by debtor under S. 10— 
Scope of inquiry-Evidence that may be adduced in 
sucb inquiry — Evidenee regavding concealment of 
property by debtor—When can be adduced. 

When a petition is made by a debtor under S. 10 
for being adjudged .-insolvent, the debtor has, undei 
proviso to S 24 (l). only to furnish such proof as t) 
satisfy the Court that there are prima facie grounds 
for believing that he is unable to pay his debts and 
the Court, it and when so satisfied, is not bound to 
hear any further evHence. The creditors who hive 
a right under S. 24 (2) to question the debtor as re- 
8 *kV» S conc ^ uct » deilipgs and property have no 
right to produce substantive evidence as regards the 
concealment of property b> the debtor; it is only at 
the stage of making the order of discharge that the 
question as regards the con ;ealment of property or 

ar 0 i q ro,^ < i n ^ k hed ! W ? r h® 1 " 8 gui,t y °*anyiraud 
or fraudulent breach of trust can be raised and it is 

id/reV ; H at SUge the ^editors are entitled to 
adduce evidence on these points AIR 192S Pat 477, 

Foil. AIR 1961 Orbsa 91 (91) (p r 4). 

S. 10 -Unable to pay his debts-Meaning, 

The existence of assets may not be the criterion to 
determine whether one is able to pay the debt? o? 
unabl, to pay th. dote. E,„o tho^hTma. mj 
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own several assets, still he can be said to be unable 
to pay his debts if he cannot raise money by sale of 
those properties. The fact that the assets exceed the 
liabilities is colourless and will not disentitle the deb¬ 
tor to an order of adjudication. 

Held, that the petition could not be dismissed 
merely because the petitioner failed to show that he 
was unable to pay his debts especially when the only 
objection of the respondent was that the petitioner 
owned one-fifth share in the joint family property, 
without stating the value of that one-fifth share. 
AIR 1933 All 841, Not foil.; AIR 1928 Lah 202, Re!, 
on. I L R (1958) Cut 126 : 24 Cut L T 167 i AIR 
1958 Orissa 117 (118) (Pr 5) 

-S. 10(1) (a) Proviso — Second application pre¬ 
sented by debtor with leave — Court must without 
another inquiry order the debtor to be treated as 
insolvent on strength of previous order of adjudica¬ 
tion itself—S-e Provincial Insolvency Act (5 ol 1920), 
S. 24(2). AIR 1964 Pat 521 IDB). 

-Ss. 10(1) (a), 13 (1) (d), 24 —Petition by debtor 

—Procedure. 

Under S. 10 (1) (a), the two conditions which must 
co. exist are: first, that the debtor is unable to pay his 
debts, and, secondly his debts amount to Rs. 500. 
These two conditions which are pre-requisite for 
presentation of an application for insolvency must be 
established in every case. On the failure of either, 
the debtor’s application for insolvency must fail it his 
case is governed by S. 10 (1) (a). Mentioning only of 
the names of the creditors and amount of loan is not 
sufficient compliance with S. 13 (1) (d) of the Act. 
Iu order to determine whether the loans taken on 
the basis of the two handnotes were subsisting or 
not, or, when they would be - barred by limitation, it 
was necessary to mention further the dates ot the 
handnotes in order to enable the Court to find out 
whether the two handnotes really existed either in 
fact or in law. AIR 1933 Pat 43, Rel. on. 1958 B L 
J R 522 : AIR 1958 Pat 528 (528, 529, 530) (Prs 6, 7, 
8, 10, 18). 

—S. 10—Insolvency petition by debtors pending in 
Insolvency Court — Creditor filing application under 
S. 0 in Debt Relief Court — Abatement of insolvency 
petition is legal—See Debt Laws—Rajasthan Relief of 
Agricultural Indebtedness Act (28 of 1957), S. 5. 
1966 Raj LW SO : 1LR (1965) 15 Raj 1084. 

-S. 10— Unable to pay his debts*—Debtor owning 

share in property — Value of share though in excess 
of his liability not immediately realisable—Effect. 

Although a debtor may have assets which, if liqui¬ 
dated would provide sufficient money to discharge 
his debts, >et if he has no liquidated assets with 
which to pay his debts at present he must be held 
not to be able to pay his debts and therefore liable 
to adjudication as an insolvent. AIR 1934 Lah 63 (1), 
Rel. on. Thus where the debtor owned one lourth 
share in a house along with three other* and the 
value of his share was sufficient to liquidate his debls 
but the debtor could not alone sell away that property 
and it could tot be said what exact amount that pro- 
petty will fetch on being sold that would not be 
sufficient to prove his ability to pay his debts. AIR 
1960 Raj 242 (243) (Pr 6). 

-S. 10—Scope — Petition for adjudication by 

debtor— Provisions of S. 10 should be complied with 
—Advantage ot S. 0 (f) is not available to a debtor. 
See Provincial Insolvency Act (1920), S. 6 (f). 1960 
Raj L W 623. 

-S. 10 —Inability to pay debts— Test of — Liquid 

assets should be considered — Value of the property 
need not be considered. 

In deciding a question whether a debtor is unable 
to pay his debts within the meaning of S. 10 the 


Court has primarily to consider the matter from the 
point of liquid assets. If the conditions are such 
thet he cannot realise his assets when he is called 
upon to pay his debts a debtor would be insolvent 
although the total value of the properties which may 
subsequently be found to be his as a result of a long 
and tedious litigation would be sufficient to discharge 
those debts. AIR 1955 N U C (Trav-Co) 6006. 

SECTION 11 

-S. 11—Scope—Have overriding effect—Winding 

up of Banking company —Execution proceedings by 
Liquidator against certified debtor — Pending such 
proceedings another creditor of such debtor initiat¬ 
ing insolvency proceedings in another Court — Order 
of adjudication passed by such Court is null and 
void. See Banking Companies Act (1949), S. 45-A. 
AIR 19G2 Andh Pri 17. 

-—S. 11—Insolvency petition by debtor — Banking 
Company which may be wound up, one of the credi¬ 
tors of the debtor — S. 45B of Banking Companies 
Act is not attracted — Proceedings under Ss. 15 to 18 
of Kerala Act 31 of 1958 are akin to insolvency pro¬ 
ceedings — Petition under S. 15 should not be heard 
bv the High Court—See Banking Companies Act 
(1949),, S. 45-B. ILR (1961) 1 Ker 619. 

——Ss. II, 36—Two Courts having concurrent juris¬ 
diction-to entertain insolvency proceedings in res¬ 
pect of same debtor — Proceedings already taken up 
in one Court — Other Court also has jurisdiction to 
entertain proceedings initiated subsequently. 

V\ here a debtor carried on business at two places in 
the event of proceedings having been already taken in 
thelns^vency Court at one place proceedings for insol¬ 
vency can be subsequently initiated at the other place 
as well. Both according to English and Indian Law, 
the proceedings for insolvency can concurrertly go 
on in two Courts which may have jurisdiction to 
entertain them;-but it is always open to a party to 
apply to the Court either to annul its adjudication or 
stay all proceedings and the Court having regard to 
the fact as to where the property of the debtor can 
be more conveniently dealt with can pass such order 
as the exigency of the case may require. 1963 M P 
L J 884 : 1963 Jab L J 144 « A 1 R 1963 Madh Pra 
228 (230) (Pt B) (Pr 15) (DB). 

— S. 11 —'Carrying on business’-—Person doing 
leather business outride Madras coming to Maaras 
often to sell and purchase leather and staying in 
Madras — Effect - He must be deemed to be carry¬ 
ing on business in Madras even though he had closed 
his business earlier and could be adjudicated as 
insolvent in Madras and also at V. under Provincial 
Insolvency Act for act of insolvency committed there. 
See Presidency-Towns Insolvency Act (1909), S. 11 
(d). AIR 1957 Mad 403 (DB). 

SECriON 13 

-S. 13 (2)—Scope -Provisions mandatory—Word 

"shall” not used in the sense of “may”-Omission to 
furnish paiticular* in a creditor*! petition renders it 
unmaintainable. 

Provisions of S. 13 (2) of the Provincial Insolvency 
Act are mandatory. The word "shall” used in the 
section cannot be taken to have been used in the 
sense of 'may* and the non-compliance with the 
provisions of S. 13 would make the petition incom¬ 
petent. 

The Legislature while enacting S. 13 (2) of the 
Act could not have intended that any vagueness 
in the petition, which does not give sufficient 
particulars regarding the matters required to be 
given could be condoned. The mere fact that no 
penalty was provided for not giving particuiars is 
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nnlv one of the criteria for judging the intention of 
the legislature. ILR 50 Bom 624 Rel. on.; A I R 1961 
c c 751, AIR 1954 S C 210. A I R 1958 Orissa 260. 
A I*R 1958 M P 103. A I R I960 S C 444. Dist. 1963 
All L J 28. 

_S. 13 (1) (e> 22.-69 (a! (c) (ii)—Fraud— Party to 

fraud—Right to relief from Court — W hen denied - 
Insolvency proceedings —Fraud oa creditors — Pro¬ 
perty saved from insolvency C jurt—Suit for posses¬ 
sion agamst tre^pisser — Insolvent not disentitled to 
relief by reason of the fraud committed by him on his 
creditors in the insolvency proceedings — Foifeiture 
or extinction of insolvent’* title is not one of the 
penalties mentioned in the Provincial Insolvency Act 
for an offence under S. 69 of that Act (1961) 1 Andh 
W R 92 : 1961 Andh L T 483 : A I R 1961 Andh Pra 
219 (222) (Pt A) (Prs 14. 15. 1C) (DB). 

—S. 13—Scope of inquiry — Prima facie evidence 
of inability to pav debts—Sufficiency. See Provincial 
Insolvency Act (1920), S. 24 (2 , 1959M P L J (Notes) 
221 . 

—S. 13—Petition wrongly presented as one under 
S. 13, Provincial Insolvency Act — Petition should 
not be dismissed but got corrected. See Mysore Insol¬ 
vency Act (XI of 1925). S. 13 AIR 1952 Mys 197 
(DB). 

-S 13— Mysore Insolvency Act( 11 of 1925), Ss. 13 

and 9 (l) (c)— Last date of three months* period from 
date of act of insolvency falling during period of 
Court’s vacation—Application under S 13. Mysore 
Act filed on reopening date — Held, application was 
filed within period fixed by S. 9 (l) (c) Mysore Act 
—Limitation Act (1908), S. 4. See Mysore General 
Clauses Act (3 of 1899), S. 10. AIR 1962 Mys 197 
<DB). 

—S. 13 — Amendment — Act not set out as act of 
insolvency in creditor's petition — Amendment to in¬ 
clude it cannot be allowed after more than 3 months 
from act of insolvency* See Provincial Insolvency 
Act (1920), S. 9 (1). 1952 Nag L J (Notes) 19. 

S. 13 (1) (d) — Petition by debtor— Procedure to 
be followed — Mere mention by the debtor that he 
was unable to pay his debts and that his debts 
amounted to five hundred rupees was not legally 
sufficient for obtaining an order of adjudication— 
Mentioning only the names of creditors and amount 
of loan is not sufficient compliance with S. 13 (1) (d). 
See Provincial ’Insolvency Act (5 of 1920), S. 10 (1) 
(a). AIR lb58 Pat 528. 

HU * SECTION 14 

• *“S. 14 — Scope and applicability — Withdrawal 
of insolvency petition before adjudication as a result 
of compromise among creditors — Order granting 
leave does not constitute res judicata so far as ques¬ 
tion whether compromise is beneficial to minors and 
on *bem (Travancore Insolvency Act (8 of 
Ss. 4 and 14) - (Civil P. C. (1908). S. 11 and 
R. 7). See Provincial Insolvency Act (5 of 
W20), S. 4. AIR 1956 Trav-Co 27 (FB). 

— s - 14 — Review — Error apparent on face of 
record-Court striking off petition without referring 
to o. 14—This is error apparent on the face of record 

S tracts application of O. 47, R. 1 - (Civil P. C. 
» O 47, R. 1). See Provincial Insolvency Act (5 
s 5 (1). AIR 1955 TravCo 49 (DB). 

25*' SECTION 15 

—■Si. 15, 28 (2) — Consolidation of insolvency 
petitions. ( 

^ Under S. 15, Provincial Insolvency^Act, the Court 
nis power to consolidate separate petitions against 
tne same debtor. The only limitation is that the sec¬ 
tion does' not empower the Court to pass an order of 


consolidation on a petition in insolvency before it is 
admitted and before an opportunity had been afford¬ 
ed to the other parties concerned of showing that 
the petition is not competent. Prima facie, this sec¬ 
tion refers to consolidation of insolvency petitions 
after they are admitted and pre.supposes that such 

S etiti^ns are otherwise competent. This section also 
oes not require that a formal order of consolidation 
should be passed because the language used is *The 
Court may consolidate the proceedings or any of 
them on such terms a< the Court thinks fit.’ Express 
order is not necessary and can be inferred from the 
conduct of the proceedings. ATR 1933 Cal 851 and 
AIR 1930 Rang 265 (1), Distinguished. AIR 1956 Mad 
157 (159) (Pt A)(Pr 7). 

-Ss. 15,18 -Consolidation of creditors’ petitions. 

Section 15 permits the Court to consolidate the 
creditors* petitions, before the order of adjudication 
under S 27 is passed. There is no impediment in the 
way of the debtor being heard on the point whether 
creditors are competent to file the applications, even 
after the applications are consolidated. AIR 1931 
Sind 65. Dissented from. 1961 Raj L W 33 i ILR 
(1960) 10 Raj 1612. 

SECTION 16 

;—S. 16 — Scope and object of — Debtor admitting 
inability to pay debts—Proof of insolvency — Neces¬ 
sity — Negotiable Instruments Act (26 of 1881), 
S, 118 (1) — Nature of presumption. 

The object of S. 10 of the Provincial Insolvency 
Act is to serve as a check on the fraud of a creditor 
who has presented the application for insolvency and 
to prevent other creditors from being injured by the 
action of the former, who by reason of collusion or 
otherwise, may not diligently prosecute the petition 
and to give the other creditors the benefit of the date 
of the original petition, no matter how much later be 
the date of their own introduction into the case. This 
act of the petitioning creditor colluding with the pro¬ 
posed insolvent may happen at any time after the 
faling of the petition and if the petition happens to 
come tor enquiry more than three months after the 
act ot insolvency, it cannot be said that no new ere- 
ditor can be substituted for the petitioning creditor 
and the purpose of the Act cannot be defeated by 

?qq 4 C d D * , 2-? l K. n ? w creditor coming on record. AIR 
1934 Rang 87. Djstiog.; AIR 1932 All 147; AIR 1929 

u. an , g h- 29 : uU R 19 r 8 Mad 608. Foil. Where the insol¬ 
vent himself has pleaded that he is unable to pay his 
debts there is no purpose Id closely scrutinising the 
acts of insolvency. AIR 1925 Mad 483, Rel. on The 

UD , der S .l 118 (1) ? f the Negotiable Instru 
meats Act is only with regard to the passing of con¬ 
sideration 1960 Andh L T 482 : (I960) 2 Andh W R 
498 : AIR 1960 Andh Pra 600 1601, (Pt A, (Pr 7,. 

—S. 16 - Insolvency Court - Powers of review- 
Insolvency Court recording compromise between 
petitioner-creditor and debtor and dismissing petition 
- Court can review its order at instance of another 
creditor under its inherent powers as the earlier 

S£ 1 SlSl b Sfn #an p i titionin 8 creditor and the debtor 
was substantially as abuie 't the process of th* pm,.* 

See Civil P. C. (1908), S. 151. A?r 7963 hUd 36 7 
i—; S< 16-Petitioning creditor not proceeding with 

- Ifth.T 01 VV lh di,, 8 e “ ce -Another credilS 

If can be allowed to proceed with the petition 
The requirements of S 16 of the Provincial Insol 
vency Ac are satisfied when the first oeHtlSS 
creditor withdraws the amount deposited by the in* 
solvent towards the debt and dow not procald Jrh 

lor .h. bond, „( ii l sa*«« 
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that date. Any other creditor whose debt exists on 
the date of the filing of the insolvency petition can 
be allowed to proceed with the insolvency petition as 
petitioning creditor. 1955 Mad W N 597: (1958) 2 
Mad L J 530. 

—*S. 16 — A appl>ing for adjudication of B as in¬ 
solvent — B depositing in Court amount claimed by 
A as due to him — Application dismissed — As per 
agreement between A an i B amount deposited kept 
earmarked to meet debt of A if any — Money to be 
paid to A on his establishing his claim in suit and 
obtaining decree — Dismissal of application held was 
not due to any want of due diligence on A's part but 
was on merits. ILR (1945) Bom 734. Ref to. (’52) 
1952 Mad W N 351 : 1952-2 Mad L J 148 : AIR 1953 
Mad 993 (994) (Pt A) (Pr 4). 

-Ss. 16 and 19 — Application for adjudicating 

debtor as insolvent—Application dismissed on basis 
of compromise — Proper procedure—Restoration of 
apolication under inherent power — (Civil P. C. 
(1908). S. 151). 

Where, on the basis of a compromise between the 
petitioning creditor aod the debtor, the petition 
adjudicating the debtor as insolvent was dismissed 
and it was further ordered that the sum of money 
which was deposited by the debtor in Court should 
be paid over to the petitioning creditor in case to be 
obtained a decree against the debtor and thereafter 
another creditor applied under S. 10 of the Act and 
S. 151 of the Civil P. C to re-open the original peti¬ 
tion and substitute him as the second petitioning cre¬ 
ditor and allow him to continue the application for 
adjudication. 

Held that the proper thing for the Court would 
have been to withhold the payment of the amount 
for a period in order to allow other creditors to come 
up and then adjudge their rights against the debtor. 
Such a procedure would alone have satisfied the 
principle or the policy and scheme underlying the 
Provincial Insolvency Act that the petitioning cre¬ 
ditor acts not merely for himself but also on behalf 
of other creditors when once he files a petition to 
adjudicate debtors as insolvents. 

Held further that this was a fit case where the 
ends of justice required that in the excrcis* of the 
powers vested in Court under S 151 of the Code, the 
original application should be ordered to be restored 
to file in order that the claims of the other creditors 
against the respondents could be considered and dis¬ 
posed of. (’52) 1952 Mad W N 351 : 1952-2 Mad L J 
148 : AIR 1953 Mad 993 (994) (Pt C) (Pr 6). 

_S. 16 — Scope — Right of creditor apply under 

O. 1. R. 10, Civil P. C.. to be added as a party. 

Since under S. 16, a creditor who is aggrieved by 
the conduct of the petitioning creditor can come by 
way of an application for being substituted and not 
for being added as an additional party resort cannot 
be had by him to the provisions of 0. I, R. 10. Civil 
P C. See Provincial Insolvency Act (5 of 1920), S. 5. 
AIR 1951 Mad 665. 

__s. 16 —Substitution under—Conditions. 

The substitution under S. 16 contemplates a peti¬ 
tion that is alive and is not dead, a petition that is 
pending and has not been dismissed I L R (1954) 
Trav-Co 1042 : 1954 Ker L T 525: AIR 1955 Trav-Co 
49 (50) (Pt A) (Pr 3) (DB). 

-S. 16 — Applicability. 

Where a petitioning creditor, who is a representa¬ 
tive of the whole body of creditors, comes to an 
arrangement with the debtor and seeks not to prose¬ 
cute his application any further, his action amounts 
to a failure to proceed with due diligence in the 
hichest degree and S. 16 which permits substitution 
has tobe invoked. ILR (1954) Tray.Co 1042 : 1954 


(DB)^ ^ ^5:AIR 1955 TrBy-Co 49 (50) (Pt D) Pr 8) 


SECTION 17 

Ss. 17 aod 5 — Death of 


debtor during 


pendency of insolvency proceedings — Proceedings 
can continue for realisation and distribution of pro¬ 
perty — Provisions of Insolvengy Act are to be 
preferred to these under O. 22. Civil P. C — 
(Hyderabad Insolvency Act (8 of 1351F), Ss. 17 k 5). 

Lnder S. 1. if a debtor by or against whom an 
insolvency petition has been presented dies the pro¬ 
ceedings in the matter are to be. unless the Court 
otherwise orders, continued so far as may be neces¬ 
sary for the realisation and distribution of the 
property of the debtor. In view of S 5 of the Act 
the provisions of S 17 should be given preference 
oyer the provisions of O. 22. Civil P. C in the case 
of death of a debtor. The same rule applies if death 
of the debtor takes place after adjudication and the 
Court can continue all necessary proceedings subse¬ 
quent to adjudication. Criterion for applicability of 
S. 17, Hyderabad Insolvency Act and O. 22 of Civii 
P. C stated. ILR (1952) Hyd 196 : AIR 1952 H>d 
80 (83. 87) (Pt A) (Prs 6, 20) (FB). 

•-S. 17 — Adjudication order after death of 

debtor. 

Section 17 authorizes the Court by necessary 
implication to pass an adjudication oraer even after 
the death of the debtor. AIR 1944 Cal 370, Rel. on. 
34 Mys L J 107 : ILR (1955) Mys 98 : AIR 1954 Mys 
189 (192) (Pt B) (Pr 8). 

-Ss. 17 and 37 — Death of insolvent — Court not 

passing any order for realization of property — Pro¬ 
perties revert to debtor. ILR (1954) Mys 95 r AIR 
1954 Mys 52 (53, 54) (Pt B) (Pr 3) (DB). 

SECTION 18 

-S 18 — Provincial Insolvency Act making 

adequate provision as to procedure — Civil P. C. will 
not apply — Civil P. C. (1908), O. 1, R. 10. See Pro¬ 
vincial Insolvency Act (5 of 1920), S. 24. AIR 1957 
Andh Pra 603. 

-S. 18—Consolidation of creditors’ petitions. 

Section 15 permits the Court to consolidate the 
creditors' petitions;before the order of adjudicition 
under S. 27 is passed. There is no impediment in 
the way of the debtor beiog heard on the point 
whether creditors are competent to file the applica¬ 
tions even after the applications are consolidated. 
AIR 1931 Sind 65, Dissented from. See Provincial 
Insolvency Act (1920), S. 15. 1961 Raj L W 33 : ILR 
(I960) 10 Raj 1612. 

SECTION 19 

—S. 19 — Provincial Insolvency Act making 
adequate provision as to procedure— Civil Procedure 
Code would not apply — Right of creditors to whom 
notice under S. 19 (2) is given to appear at and 
oppose the petition — (Civil Procedure Code (1908), 
O. 1, R. 10)— Se° Provincial Insolvency Act (5 of 
1920), S 24. AIR 1957 Andh Pra 603. 

-Ss. 19 and 24 — R. 21 (3) of Pules under Act — 

Notice to alienee — Absence of — Effect of validity 
of adjudiction. 

There is no doubt that R. 21, sub-r. (3) framed 
under the Act is mandatory in its nature and the 
Court is bound to follow it. It does not however 
follow that the failure to issue thi notice to the 
transferee necessarily vitiates the proceedings and 
renders it void The debtor on whom notice was 
served cannot be heard to urge the failure to serve 
the transferee as a ground in revision for invalidating 
the order of adjudication particularly so where the 
point regarding the failure to comply with the rule 
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never urged by the debtor before the Insolvency 
Court or in appeal. 1956 Mad W N 939 (2) : 70 Mad 
L W 207 (2): AIR 1957 Mad 299 (299. 300) (Prs 3, 4). 

_$ 19 (2)—Application for adjudicating debtor as 

insolvent — Court calling upon petitioning creditor 
to deposit charges and ordering notice to debtor— 
Publication of notification in Gazette also ordered — 
Notification apoearing in Gazette — Debtor served — 
On date fixed for hearing Court giving time to 
creditors to appear and be heard — Requirements of 
S. 19 (2) held were complied with AIR 1915 Mad 5fc9 
and AIR 1917Mid 203 and AIR 1950Mad 336,Disting. 
(•52) 1952 Mad W N 351 : 1952-2 Mad L J 148: AIR 
1953 Mad 993 (994) (Pt B) (Pr 5). 

—S. 19 — Application for adjudicating debtor as 
insolvent — Application dismissed on basis of com¬ 
promise—Proper procedure is to restore application 
under inherent power on petition of another creditor 
-(Civil P. C. (1908), S. 151). See Provincial Insolv¬ 
ency'. Act (1920), S. 10. AIR 1953 Mad 993. 

—Ss. 19, 27, 79-(Madras) Civil Rules of Practice, 
R. 21, Cl. (3) — Adjudication without notice of peti¬ 
tion on transferee of property—Validity. 

An order of adjudication passed on a petition 
under S. 19 (1) without notice to the transferee of 
the properties of the insolvent, as required under 
R. 21, Cl. (3), (Madras) Civil Rules of Practice, is 
unsustainable. 1950 Mad W N 82 : (1950) 1 Mad L J 
113: AIR 1950 Mad 386 (386) (Pr 2). 

1—S. 19 (2)—Petition by creditor — Notice - Neces¬ 
sity — (High Court Rules and Orders — (Rajasthan) 
General Rules (Civil). R. 423). 

Section 19 (2) applies to petitions both by creditors 
and by debtors and the notice has to be made in the 
manner prescribed in R. 423 of the General Rules 
(Civil) framed by the High Court of Rajasthan. This 
means that whether the petition is by a creditor or 
by a debtor, general notice a,* prescribed by that rule 
must always be given Specific notice to individual 
creditors will only be given where the names and 
addresses of the individual creditors are known from 

a ^art of the petition. ILR (1938) 8 Raj 221 : AIR 
Raj 223 (225) (Pt B) (Pr 10) (DB). 

SECIION 20 

-^Ss. 20, 28, 56 — Powers of interim receiver — 
Property, when vests in receiver. 

Whatever may be the powers conferred on an 
interim Receiver the property of the debtor does not 
vest in turn as it does in a Receiver appointed after 
adjudication under S 50 of the Act; in other words 
l> appointment has not the same effect as the effect 

2iudlcation >iDtlnent ° f a ° 0fficial Receiver after 

It is only after the adjudication lhat an insolvent 
an be said to have been divested of his property 
na it is °n|y then and not otherwise that the pro- 
Hftn ves * in * be receive f* But before adjudica- 

b °^o°?^ ues 10 be the le 8 al owner of * he 

BP* AIR 196< * Andh P/a 299 (302) (Pt B)(Pr 22) 

-^S. 20—Interim receiver appointed under S. 20 — 

admlnilV * DCUrre< * b y are not expenses of 
M ration within S. 01 (3) - Priority cannot be 

Act i KM!?®* hereof. See Provincial Insolvency 
(DB). 1920 >* S. 01(3). AIR 1960 Andh Pra 53 

20—Interim Receiver — Vesting of property. 

of an *° assume that By the appointment 

vest* in®n Receiver the property of the insolvent 
end a J he Receiver . Under S. 20, Provincial Insolv- 
oh a iWi Q n * erim Receiver has powers conferable 
“ a Receiver appointed under the Code of Civil 


Procedure. The property of the debtor against whom- 
an application for adjudication is made is not vested 
in the interim Receiver. Till the debtor is adjudicated 
an insolvent, the property continues to remain vested’ 
in the debtor. It is only wheu an order of adjudica¬ 
tion is passed that the title of the Receiver in In¬ 
solvency relates back to the date of the application 
for abdication. 56 Bora L R 1028 i ILR (1955) Bom 
236 : AIR 1955 Bom 170 (171) (Pt A) (Pr 2). 

•-S. 20—Interim Receiver — Powers of—Sale in> 


execution of decree against insolvent — Interim Re¬ 
ceiver directed by Court to take possession of insol¬ 
vent debtor’s property — He can apply under O. 21, 
R. 90, C. P. Code to set aside sale. 

In a case where on an application made by a credu 
tor to adjudicate his debtor an insolvent against 
whom a decree already obtained by another creditor 
is being executed by sale of his property, an interim- 
Receiver is appointed under S. 20 of the Provincial 
Insolvency Act, subsequent to the date of the execu¬ 
tion sale, as well ae in a case where he has been ap¬ 
pointed before, it is competent to the insolvency 
Court to clothe the Receiver with the authority to* 
take proceedings under O. 21, R. 90, Civil P. C., to- 
set aside the sale*. Such authority can be given e» 
pressly or even impliedly and if such Court directs 
the interim Receiver to take charge of the property 
which had been sold (the sale not having been con*- 
firmed), he would have ’authority to institute all 1 
necessary proceedings to retain the property and. 
thereby make the title of the debtor more perfect. 
ILR 34 Cal 305 and (1951) 2 M L J 506 ; AIR 1952' 
Mad 51. Rel. on ; AIR 1928 Mad 454, Foil; (1942) 2 
M L J 503 ; AIR 1943 Mad 199, Overruled. T. S. Sail- 
appan v. Subbiah Pillai, 75 Mad L W 713 i (1902) 2 
Mad L J 493 i ILR (1963) Mad 1:1962 Mad W N 
716 i AIR 1963 Mad 156 (160) (Pt A) (Pr 15) (FB). 

•-S. 20—Interim Receiver—Purpose in appoint¬ 

ment of. 

The appointment of the interim Receiver does not 
have the effect of vesting or transferring title in the 
property to him. The real purpose of such appoint¬ 
ment is to preserve the assets of the debtor for the 
benebt of the general body of creditors, in case the 
main petition were to result in an adjudication of the 
debtor. After an adjudication, however, the property 
of the debtor will vest in the Official Receiver (under 
the provisions of the Provincial Insolvency Act) as 
aod from the date of the presentation of the petition. 
T. S. Sailappan v. Subbiah Pillai, 75 Mad L W 713 x 
1962 Mad WN 716 : (1902) 2 Mad L I 493« II R 
j{g*» Mad 11 W63 Mad 156 (157) (Pt B)(Pr 6) 

-S. 20—Effect of appointment. 

On the appointment of the interim receiver in the 
insolvency proceedings not only the general property 
of the insolvent but also contracts made by him 
which were outstanding vest in the receiver fir 

(Pr 5 2 3 3) N tDB 2 ,° 1S AU1 1953 N ‘* «« (S«5 «!mp!“ 

—S. 20-Insolvency of purchaser-Effect-Conduct 

and the P Iaintift entitled defen. 
L n . ts i° ^ ea * tBe contract as abandoned by the 
plaintiff Held that the Insolvency was equivalent to 
a notice by the; insolvent that he did not intend to 
perform his obligation - (Sale of Goods ArMlcSrt? 

345fDB S r C0Qtrd ' t Act(I ® 72 >’ S - 39. AIR 1953® 

t0 Uke POS " S5ion 0* 

h«no%i^ 

which were not admitted to be the properSesrf 1 £ 
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AIR 1955 Pat 413 (417) (Pt C) (Pr 14) 


-Ss. 20, 28-A and 4 — Power to direct ad interim 

receiver to take possession of joint family property— 
(Hindu law — Joint family—Insolvency of Karla)— 
Presidency-Towns Insolvency Act (1909), Ss. 52 
and 16. 

In an undivided Hindu family governed by the 
Mitakshara law, the property of the family being 
joint, no member of the family can predicate which 
portion of it belongs to him. It is only on partition 
that a member of such a family is in a position to say 
as to which part of the jaint family property belongs 
to him. Therefore, on the insolvency of a member of 
such a family the joint family property does not vest 
in the Court or the receiver, whatever power the 
receiver may exercise by virtue of the provisions of 
S. 28-A of the Act and S. 52 of the Presidency-Towns 
Insolvency Act to have the joint family properties 
sold to meet debts binding on the family. 52 I A 22 
and AIR 1942 Mad 682 : (1942) 2 Mad L J 457, Fol¬ 
lowed. 

Such being the position after adjudication of insol¬ 
vency, the ad interim receiver appointed before ad¬ 
judication cannot be given possession of the Joint 
family property. By virtue of the provisions of S. 28A 
of the Act and S. 52 of the Presidency-Towns Insol¬ 
vency Act certain power vests in the receiver by ope¬ 
ration of law, but in the case of an ad interim receiver 
nothing vests in him by operation of law and he can 
take possession of only such properties as belong to 
the debtor. It would, therefore, be misapplication of 
the law to apply to the provisions of S. 20 the provi- 
sions of S. 28-A of the Act. An ad interim receiver 
cannot take physical possession of the disposing 
power of the karta or the manager of a joint family 
although such disposing power may vest in him by 
operation of law after adjudication of insolvency. 

Nor can resort be had to S. 4 to give possession of 
the joint family property to the ad interim receiver 
because that would be to override the express provi¬ 
sions contained in S. 20 which permit tne Court to 
appoint such receiver for the property of the debtor 
only and S. 4 cannot override the express provisions 
of S. 20. 1954 B L J R 260 i ILR 33 Pat 185 : AIR 
1954 Pat 459 (462, 463) (Pt B) (Prs 5, 6 , 7) (DB). 

-S. 20 - Parties to suit or their representatives— 

Executing Court passing order under S. 52 of Provin¬ 
cial Insolvency Act directing attached property to be 
delivered to interim receiver — Receiver appointed 
under S. 20 of Provincial Insolvency Act cannot be 
termed as representative of party within meaning of 
5 47 — Order cannot be said to have determined 
question arising between parties to suit or their repre¬ 
sentatives-Appeal under S. 96 of Civil P. C. against 
<uch order not competent. See Civil P. C. (1908», 
S 47 . ILR (1965) 2 Punj 212 : AIR 1960 Punj 479 
(DB). 

_S. 20 -Court appointing interim receiver to take 

steps to recover compensation money payable to 
judgment-debtor—Property does not vest in interim 
receiver — Neither the decree-holders are precluded 
from taking out attachment against that compensa¬ 
tion nor executing Court is precluded from proceed¬ 
ing against the same. 

An interim receiver appointed by the Court under 
S. 20 does not stand on the same footing as a receiver 
appointed at the time, or, after the order of adjudica. 
tion under S. 28. Furthermore, such a receiver can 
have only such powers as the Court may confer upon 
him and which are conferrable on a receiver appoint. 
ed under O. 40, R. 1, of the Civil P. C. that is to say, 
Ihe property of the insolvent does not vest in such a 
receiver. It is only after his adjudication that an in¬ 


solvent can be said to have been divested of his pro. 
perty and it is only then that his property would vest 
in the receiver but before that stage has reached, the 
debtor does and must continue to be the legU owner 

P W*V™ AIR Mad 432 and AIR 1931 
Pat .0 and AIR 1964 Andh Pra 299, Foil. Therefore 
where an interim receiver was appointed by the Insol. 
vency Court, under S. 20, for taking steps to recover 
the compensation money payable to the judgment- 
debtors, neither the decree-holders were precluded 
trom taking out attachment against the compensation 
money of the judgment-debtor, nor the executing 
Court was in any manner precluded from proceeding 
in execution against the same. 1965 Raj L VV 160, 
ICR (1965) 15 Raj 488 : AIR 1965 Raj I 8 S (190) 
(Pt A) (Prs 9,14, 15) (DB). 

——5.20 — Jurisdiction to enquire into validity of 
claim of third paity prior to adjudication-Interim 
receiver taking possession of insolvent’s property as 
per direction of Court—Claim of title to it preferred 
by third party — Insolvency Court has jurisdiction to 
conduct a summary inquiry as to the sustainability of 
the claim even prior to passing of adjudication order 
—Order passed however is not final and conclusive 
as between parties to it. See Provincial Insolvency 
Act (5 of 1920). S. 4. AIR 1953 Trav-Co 266 (DB). 

SECTION 21 

—S. 21 (2)—Power of attachment—Nature of—Ob¬ 
jector can question attachment even prior to adjudi¬ 
cation. 

The powers of attachment under S. 21 (2) are some¬ 
what analogous to powers of ordinary Civil Courts 
with reference to suits under O. 38, R. 5 The power 
of attachment under S. 21 (2) is confined to the pro- 
perty of the insolvent which is either in his posses¬ 
sion or under his control. When, therefore, the objec¬ 
tor third party claims exclusive possession and not 
through the insolvent, the question concerns the juris¬ 
diction of the Court to attach and has to be deter¬ 
mined summarily apart from the question as to insol¬ 
vent's title. The latter question can be examined 
under S. 4 after adjudication. It is competent there¬ 
fore for an objector to question the attachment even 
at a stage prior to adjudication by contending that the 
property when attached was not in the possession or 
under the control of the insolvent but had properly 
passed on him and was under his control. AIR 1938 
Cal 182 and AIR 1939 Nag 10, Rel. on. 1964 Jab L J 
131 : 1962 M P L J (Notes) 285 : 1962 M P C 457 : 
AIR 1962 Madh Pra 354 (356) (Pt A) (Prs 7, 8 ). 

-S. 21 (2)—Attachment of property under S. 21(2) 

—Objection to — Objector claiming title on alleged 
transfer—Decision as to validity of transfer — Proper 
stage. See Provincial Insolvency Act (1920), S. 4. 
AIR 1962 Madh Pra 354. 

-S. 21 — Jurisdiction to enquire into validity of 

claim of third party prior to adjudication—Insolvency 
Court has jurisdiction to conduct summary inquiry 
into the matter prior to passing of adjudication order 
—Order passed at such inquiry however, is not final 
and conclusive between parties to it See Provincial 
Insolvency Act (5 of 1920), S. 4. AIR 1953 Trav-Co 
260 (DB). 

SECTION 22 

-S. 22—Party to fraud—Right to relief from Court 

—When denied—Insolvency proceedings—Fraud on 
creditors — Property saved from insolvency Court -- 
Suit for possession against trespasser — Insolvent not 
disentitled to relief—Forfeiture or extinction of title 
of the insolvent is not one of the penalties tl ?g|y 
in the Act for an offence under S. 69. AIR lyoi 
Andh Pra 219 (DB). 
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__S. 22 —Production of debtor’s account books. 

Where the creditor’s petitions are admitted the 
Court may ask the debtor to produce his books of 
account. But where the debtor strenuously contests 
the right of the creditors to present the applications 
and alleges that he has not committed any act of 
insolvency, it is not proper to ask him to produce 
his books without first deciding the contentions of 
the debtor. 

If while deciding the matter under S. 27 of the Act 
the [udce thinks it necessary to examine the debtor's 
books ot account, he is free to make such a direction 
giving his reasons for the same. 1961 Raj L W 33 i 
ILR (i960) 10 Raj 1612. 

SECTION 23 

-S. 23 — Interim protection from arrest in execu¬ 
tion of decree against debtor pending his application 
for adjudication — Inherent power—Refusal to grant 
protection — Not revisable either under S. 115, Civil 
r. C. or Art. 227 of the Constitution. See Provincial 
Insolvency Act (1920), S. 5. 1961 Ker L J 1272. 

-S. 23 (l)—Default by husband to pay maintenance 

— Magistrate’s power to order imprisonment not 
barred bv order of protection by Insolvency Court 
where tne husband has failed without sufficient 
cause to pay his wife the maintenance ordered bv the 
Court See Criminal P. C. (1896), S. 488 (3). 1965 (1) 
Cri L J 186 : A I R 1965 Mad 77. 

—S. 23 — Applicability — Maintenance order in 
favour of wifeof insolvent under S. 488, Criminal P. C. 
—Enforcement of, by imprisonment of husband—In¬ 
solvency petition by him—Release of husband— Juris¬ 
diction and power of Insolvency Court. 

Section 44 of the Act indicates that tho Legislature 
has maintained a clear distinction as between a 
liability under and order of maintenance made under 
S. 488, Criminal P. C. and other classes of debts in 
respect of which protection is afforded under the 
provisions of the Act. The order under S. 488, Crimi¬ 
nal P. C„ cannot be deemed to be a decree of Court. 
Clause (l) of S. 23 cannot therefore, be invoked by 
the husband when the order is enforced by imprison¬ 
ment 

The Insolvency Court has no Jurisdiction to pass a 
protection order against such imprisonment and direct 
release of tho prisoner even though the Court is com¬ 
petent to entertain his insolvency petition and to pass 
order adjudicating hirn insolvent See Criminal 
P. C. (1898), S. 488 (3). 1957 Cri L J 392 : AIR 1957 
Tray Co 49 (DB). 

SECTION 24 
SYNOPSIS 

(Provincial Insolvency Act (1920), S. 24.) 

1, Scope of inquiry under. 

Powers of Insolvency Court. 

3. Inability to pay debts—Proviso to sub-sec. (1) (a). 

4. Examination of debtor—Sub-sec. (2). 

5. Sufficient cause—Sub-section (3). 

3. Miscellaneous* 

1. Scope of inquiry under. 

24 ,4 and 33—Powers of head of department 
under S. 4 of Patiala Recovery of State Dues Act — 
7 1 c ? n determine not only amount of debt 
0 but also whether alleged defaulter is defaulter or 
p?:,T Insolvency Court not precluded by S. II of 
u Rec , ove . r y of State Dues Act from going into 
flnSiJu whether alleged debtor was really debtor 
vftnJur *° ^ ay Jurisdiction aQ d power of Insol. 

# Jpsolvency Court can reopen the tran- 
* 01101 * on the basis of which the creditor has secured 
[Vol. 12.] Fn.D. 62. 


the judgment both at the time of hearing adjudication 
petition and at the stage of proof of debts. 01 Pun 
L R 753, Reversed. See Patiala Recovery of State 
Dues Act (4 of 2002 B K), S. 4. AIR 1964 S C 1223. 

-Ss. 24 tod 5 and 18 - Civil P. C. (1908), O. 1. 

R. 10 — Provincial Insolvency Act making adequate 
provision as to procedure - Civil P. C., will not apply. 

Under S. 24, the creditors to whom notice is given 
as provided under S. 19 (2) are entitled to appear at 
the hearing of the petition and oppose the maintain¬ 
ability of the insolvency petition by creditor, or a 
debtor. They are entitled to adduce evidence and 
satisfy the Court that the provisions of S. 9 or 10 of 
the Act are not complied with and that the insol¬ 
vency petition should be dismissed under S. 25. As 
under the provisions of the Provincial Insolvency 
Act it is open to the^creditor to whom notice has 
been issued to prove that the applicant creditor is not 
a creditor of the debtor and that the insolvency peti¬ 
tion is engineered by the debtor only with a view to 
defeat and delay his rights, it is not necessary to add 
him as a party under the terms of 0.1, R. 10, Civil 
P. C., when the Provincial Insolvency Act itself has 
made adequate provision, the provisions of the Code 
of Civil Procedure will not apply. AIR 1930 Lah 
499, Foil. 1956 Andh L T 125 : 1956 Andh W R 
30 i A I R 1957 Andh Pra 603 (604) (Prs 2, 3). 

-S. 24—Preliminary inquiry—Scope of - No power 

to enquire into the correctness of the particulars of 
the claims furnished under S. 13 (1) (a) and has no 
power to direct deletion of any of the items includ¬ 
ed in such particulars. See Provincial Insolvency 
Act (1920), S. 10. AIR 1957 Cal 16. 

-S. 24 (1) (a), Proviso—Scope—Petition by debtor 

for adjudication on ground of inability to pay debts 
—Scope of enquiry — Court is bound to inquire into 
genuiueness of all debts enumerated in the petition 
—Prima facie case—If sufficient. 

When a debtor applies to get himself adjudicated 
an insolvent alleging that he is unable to pay his 
debts mentioning the names of creditors to whom he 
owes debts and also deposes in tho witness box that 
he is unable to pay the debts mentioned in his appli¬ 
cation, all that the Court has to do is to see whether 
he has made out a prima facie case. His petition 
stating that he is unable to pay his debts can itself be 
treated as an act of insolvency and it is not necessary 
for him to prove each and tveiy debt mentioned by 
him. Where further a creditor who has obtained a 
decree is taking execution by way of arrest and the 
petition for adjudication is filed at that stago and 
there is no evidence to prove that he possessed any 
property sufficient to discharge the debts a prima 
tacie case must be held to be made out and he should 

,m R me “ 494 

-S. 24—Petition by debtor under S. 10-Scope of 

inquiry — Evidence that may be adduced at such 
inquiry - Evidence regarding concealment of pro- 
Petty by debtor—When can be adduced — It is only 
at the time of order of discharge that such question 
can be raised and it is only at that stage that the 
creditors are entitled to adduce evidence on the 

AIR 1961 oSSsi lDS0lvenCy Act (1920 >- 10. 


M* ** * °y aeotor—Lou 

cannot hold elaborate enquiry into question of del 
tor s; inability to pay debt - Dismissal of applicatic 
on the ground that debtor had made fraudule: 

K 4 Ch R S ? d pr0 is erroneou 

fptBHft 4) (DB) R ' ° n ' * R 1964 P ‘ l 521 (52! 

—S 24-Scope of Inquiry-Queition of benami. 

ques , ti0Q of henami cannot be ai 
should not be gone into a proceeding for adjuc 
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eating the debtor as insolvent; nonetheless it does 
not debar a Court from looking into the conduct of 
the debtor and to see as to whether really he is in a 
position not to pay the debts as alleged by him. 
While coming to this satisfaction on prima facie evi¬ 
dence, the Court can look into the attending circum¬ 
stances and the conduct of the debtor. It is not a 
case of going into the question of benami nature of 
the transaction if from the answers given by the 
debtor in cross-examination the Court comes to the 
conclusion that the debtor purported do briDg into 
existence a sale deed transferring his half share in the 
ancestral house in favour of his younger brother in 
order to defraud the creditors. 1960 B L J R 442 : 
A I R 1960 Pat 522 (522) (Pr 3). 

-S. 24 — Scope — Summary enquiry under S. 24, 

has nothing to do with S. 4 which ordinarily comes 
into play after adjudication in disputes between 
receiver representing debtor's estate and creditors. 
See Provincial Insolvency Act (1920), S. 4. AIR 
1955 Pat 413 (DB). 


2. Powers of Insolvency Court. 

-Ss. 24, 25 and 9—Duty of Court. 

Where a debt is alleged and it is denied by a debtor 
the duty of the insolvency Court is to examine into 
the existence of the debt. It cannot refer the cre¬ 
ditor to another civil suit. 

Under the Insolvency Act the Court has power to 
enquire into the genuineness of the debts denied by 
the debtor, and that power extends to judgment debts 
also. The enquiry may be made at the instance of 
the Official Receiver or the debtor himself. This 
does not, however, mean that the Court is bound to 
enquire into the allegations of the debtor in every 
case. There may be a case in which the debt was 
contested in a regular suit and upheld. The debtor 
in such a case cannot ask the insolvency Court to 
re investigate the matter on the same allegations. 
1953 Nag L J 430 i ILR (1953) Nag 625 : AIR 1954 
Nag 33 (34, 35) (Prs 10, 16) (DB). 

-S. 24—Second appeal—Maintainability-Creditor’s 

application — Insolvency Court, finding question to 
be complicated, referring parties to civil Court and 
keeping petition pending in the meanwhile First 
appeal against order not successful — No second ap¬ 
peal lies to High Court. See Provincial Insolvency 
Act (1920), S. 75. AIR 1953 Nag 189 (DB). 

-Ss. 24 and 25 — Power of insolvency Court to 

refer complicated questions to Civil Court. 

Having regard to the entire scheme of the Act and 
the fact that all matters are open for determination 
by the Insolvency Court and there is no provision 
for trial of any issue by a regular suit (as there is in 
the Presidency Towns Insolvency Act or the English 
Bankruptcy Act) the insolvency Court has no option 
but to try all the matters. Further, the insolvency 
Court has to determine whether the creditor's appli¬ 
cation is proper or not and to dismiss it if it is not; 
and for this purpose the inquiry, though summary, 
has to be made. Insolvency Court cannot leave the 
matter suspended for years and refer the applicant 
to a regular suit if it finds that complicated pleas of 
law and facts are involved. Such is not the inten- 
tion to be gathered from the Act as a whole. AIR 
1935 Bom 80, Dissented from,.\ I R 1941.Mad895. 
Foil Case law referred. 1953 Nag L J 246 :1 L R 
(1953) Nag 608 i AIR 1953 Nag 189 (191) (Pt B) 
(Pr 15) (DB). 

_S. 24 (1) (a) — Insolvency petition by debtor — 

Petition contested by creditor—Duty of Court. 

In a case where a debtor’s application for being 
adjudged an insolvent is not contested by the cre¬ 


ditors and the Judge is satisfied that the debtor is 
unable to pay his debts, he need not hear further 
evidence. But where the debtor's application is con¬ 
tested by the creditors then it is not proper for the 
Judge to ride roughshod over the rights of the cre¬ 
ditors and say that he is satisfied from the debtor’s 
statement alone about his inability to pay his debts 
and that he is not going to hear the creditors or en¬ 
tertain their evidence on that point. It is true that 
he need not make an elaborate or searching enquiry 
at this stage, but he must give hearing and equal op¬ 
portunity to both the parties. AIR 1933 Pat 43 and 
AIR 1936 Rang. 108, Pel. on. ILR (1957) 7 Raj 287 : 
1958 Raj L W 111: AIR 1957 Faj 354 (335) (Pr 4). 


3. inability to pay debts — Proviso 
to sub-sec. (1) (a). 

-S. 24 (1) (a), Proviso—Application by debtor for 

being declared insolvent — Mere filing of the appli¬ 
cation will not preclude Court from examining whe¬ 
ther application is bona fide or it has been filed with 
the ulterior purpose of running away from liability 
for payment of the debts. AIR 1930 Pat 18 (F8) and 
AIR 1921 Pat 315. Rel. on. AIR 1964 Pat 521 (5221 
(Pt A) (Pr 4) (DB). 

-S. 24—Petition by debtor — Procedure to be fol¬ 
lowed—Where the Court below has simply relied on 
the evidence of the debtor who repeated in his evi¬ 
dence what he had said in the petition that was not 
sufficient to discharge his obligation envisaged by 
the proviso to S. 24 (1) (a) and S. 24 (1) (a) of the Act 
to satisfy that the conditions precedent for presenting 
insolvency application as required by S. 10 (l)(a> 
had been complied with. Sie Provincial Insolvency 
Act (5 of 1920), S. 10 (1) (a). AIR 1958 Pat 528. 

-S. 24 —Application for adjudication by debtor— 

His inability to pay off debts disputed by creditors 
—Court should afford opportunity to parties to pro¬ 
duce evidence. 

Where the creditors contested the debtor’s right to 
present the application for adjudication and also 
alleged that he was in possession of sufficient pro- 
perty to liquidate his debts, it is incumbent upon the 
Couit net only to examine the debtor but also to 
aflord an opportunity to the creditors to question the 
debtor on the matters regarding his conduct, dealings 
and property. The Court should also give lair time 
to the parties to produce tbeir evidence. 1901) flat 
L VV 623. 


4. Examination of debtor—Sub-sec. (2). 

— Ss. 24(2), 13- Scope-Prima facie evidence of in- 
,j]ity— Sufficiency — Enquiry about concealment ot 
operty-Propriety. , . . , , 

The insolvency Court dismissed the debtors ap- 
ication under S. 13 of the Provincial Insolvency 
-t for being adjudged as insolvent, holding that he 
,d suppressed a house and ornaments from the ust 
his properties, which were sufficient to discharge 
e debts due by him. The order was approved by 
igle Judge in appeal. 

Held, that a debtor is not entitled to present an 
iolvency petition unless he is unable to pay his 
bts andthe Court under S. 24 (2) is required .to 
amine him, if he is present as to his conduct 
alings and property. However, he.hato tender 
ly prima facie evidence as regards his inabilityto 
y the debts I AIR 1928 Nag 226, Foil. The en- 
iry that is contemplated under S. 24 2) ° f ‘ ,eA 
only to obtain information at as early “ s ‘“f e ** 
°sib y ie of the property and the conduct J the 

btor in relation to the insolvency proceedings bat 

ch an enquiry is not essential for decid g 
iebtor should be adjudged as >nso vent AIR 937 
io 220, Rel. on. At that stage,.therefore, it is not ior 



979 


PROVINCIAL INSOLVENCY ACT (1920). S. 24. Note 4 


the Insolvency Court to decide whether the petitioner 
has not concealed any property from his list of as¬ 
sets from which he can pay his debts. (ILR 30 Mad 
402, Rel. on). 1959 M P L J (Notes) 221. 

_Ss. 24 (2) and 10 (2) — Second application pre¬ 
sented by debtor with leave — Court has to treat 
debtor as insolvent on strength of previous order. 

Where the debtor with the permission of Court 
presents a second application for adjudication after 
the annulment of the previous order of adjudication 
the Court must without another enquiry order the 
debtor to be treated as an insolvent on the strength 
of the previous order of adjudication itself. AIR 1937 
Pesh 85 (1), Rel. on. Section 10 (2) lays down that the 
permission to present another application for adjudi. 
cation as insolvent will be entertainable when the 
Court is satisfied that the petitioner by any reason¬ 
able cause was not able to prosecute his application 
for discharge which resulted iu the annulment of the 
adiudi:atioa or when he his presented fresh facts 
substantially different from those contained in the 
petitio a on which the order of adjudication was made. 
The eifect of this provision is to put such proceed¬ 
ings on the same footing as 0. 9, Rr 9 and 13 of the 
Code of Civil Procedure. If it were to be held other¬ 
wise and if an enquiry were permitted to be made 
by the Court on the second occasion which might go 
against the conclusion recorded in the proceeding 
resulting in the order of adjudication, the entire object 
of clause (2) of S. 10 would be defeated. Where the 
petition is founded on facts substantially diderent 
from those in the previous petitiou, it will be proper 
for the Court to embark upon fresh enquiry. AIR 
1964 Pat 521 (521) (Pt C) (Pr 6) (DB>. 

—jS. 24 (2)— Provision as to—Examination ot debtor 
under—Is mandatory in niture—Examination cinnot 
be dispensed with — Non-compliance with it will 
vitiate the order of adjudication. AIR 1955 NUC 
(Sau) 4688. 


his debts. 34 Mys L J 107:1 L R (1955) Mys 98: AIR 
1954 Mys 189 (192) (Pt C) (Pr 7). 

-Ss. 25 and 75 — Second appeal and revision — 

(Mysore Insolvency Act (14 of 1925)* Ss. 25 and 75). 

No second appeal lies against an order passed under 
S. 25. The High Court may. however, in certain cir¬ 
cumstances treat the second appeal as revision and 
examine the order of the District Judge and deter¬ 
mine about its legalitv and correctness. AIR 1930 
Rang 20; A I R 1931 Mad 745 and A I R 1934 Lah 807 
(1), Foil. I L R (1953) Mvs 506 : 32 Mys L J 95 i AIR 
1954 M)s 133 (134) (Pr 3). 

-S. 25-‘Sufficient cause’— Registered agreement 

under S. 12(2>» C. P. and Berar Debt Conciliation Act 
subsisting — Creditor subsequently obtaining decree 
against debtor—Decree cannot be executed till instal¬ 
ments on debts due to ether creditors arc paid—Peti¬ 
tion by creditor under S. 9-Debtors adjudged insol¬ 
vents—Held, that was not data to adjudge them insol¬ 
vents—There was held sufficient cause lor dismissing 
petition under S. 25 — C. P. and Berar Debt Concilia¬ 
tion Act (2 of 1933), S. 12(2). A I R 1955 N U C 
(Nag) 98. 

-S. 25—Duty of Caurt. 

Where a debt is alleged and it is denied by a debtor 
the duty of the insolvency Court is to examine into 
the existence of the debt. It cannot refer the creditor 
to another civil suit. See Provincial Insolvency Act 
(1920), S. 24. AIR 1954 Nag 33 (DB). 

-Ss. 25, 24 — Power of Insolvency Court to refer 

complicated questions ta Civil Court—Insolvency 
Court cannot leave the matter suspended for years 
and refer the applicant to a regular suit if it finds 
that complicated pleas of law and facts are involved. 
A I R 1935 Bom 80, Dissented from. See Provincial 
Insolvency Act (1920), S. 24. AIR 1953 Nag 189 (DB). 

SECTION 27 


5. Sufficient cause—Sub-section (3). 

'—24 (3)—*"Sufficient cause” -Lower Court hold- 
ng no sufficient cause as required by S. 24(3)—Find¬ 
ing is one of fact and binding. A I R 1955 NUC 
(Ajmer) 774. 

6. Miscellaneous. 

‘ 7®* 24 — Debtor adjudged insolvent — Petitioning 
creditor applying under S. 53 for annulment of cer¬ 
tain transfers by insolvent — Transferee cannot chal¬ 
lenge order of adjudication on ground that petition¬ 
ing creditor was not creditor of the insolvent. See 
Provincial Insolvency Act (5 of 1920), S. 6. AIR 1903 
com 212. 


24—R. 21(3) of Rules framed under Act— 
notice to alienee—Absence of — Effect on validity of 
djudication. Failure to conform to the Rule would 
merely render the resultant order of adjudication 
“regularly passed which could be set aside at the 
Mtance of party aggrieved by want of notice. See 

Mad gw Insolvenc y Act (1920), S. 19. AIR 1957 


°* District Judge that transfer is 
j..,. * «nd allowing insolvency petition — Deci. 

tn*iC n0t oin< J i . n 8 on a vendee who was not a party 

(199f» c PI Sf e T.n%.^? e Provincial Insolvency Act 
U920), S. 53. AIR I960 Punj 24. 

’ i SECTION 25 

—S.25- A hfUty to pay debts. 

debtor 8 °? * he Courts below that the 

lit<M have had slightly more assets than liabi- 

verv °°t ° n| y not correct but was not even a 

While l0 « ta ^ en int0 accou nt 

wnue deciding whether the debtor was able to pay 


a —Ss. 27 and 28—Provisions of S. 7(1) or S. 8 not 
inconsistent with provisions of Ss. 27, 28, Provincial 
Insolvency Act. See Administration of Evacuee Pro- 
perty Act (1950), S. 7(1). AIR 1965 S C 951. 

-Ss. 27, 19—Order of adjudication under S. 27 — 

Notices under S. 19 must be given to creditors. 1964 
All L J 812 s I L R (1964) 2 All 897. 

-Ss. 27 and 6 (b)—Firm possessing no property— 

No allegation against one partner of a fraudulent 
transfer or any other act of insolvency — Allegation 
of fraudulent transfer only against the other partner 
—The transfer as an act of insolvency is sufficient 
only to declare that partner is also the firm as insol¬ 
vents — The first partner against whom there is no 
allegation cannot be adjudged an insolvent as a 
partner of the firm. See Provincial Insolvency Act 
(1920„ S. 6(b). 1962 All L J 1101. 5 Ct 

Ss. 27, 10 and 74—Order of adjudication—Con¬ 
ditions for. 

Where the facts disclosed that the debtor-peti. 
honer satisfied the requirements of S. 10 by beine 

fo a 500: tO Pay h “ d6b,S amountiD S t0 than 

Held (i) that the application could not be dls- 

AIR 1916 p r g r n B d i ‘ U 7“ S 0t a 60118 fide one. 

ffly? “• “i A 1 R 1928 “ 1193. 

ff (ii) that as there was no provision in the Art that 
the petitioner should disclose hisatory or noises ton 
of any assets; the petition could not g disSS on 

salary earnfosSf&MJdLJ^Rel on 
inly was not likely to exceed Rs. 500 there WasSo 
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provision in the Act which disentitled him from pre¬ 
senting a petition if he did not possess assets of a 
particular or substantial value. 

(iv) that the reason that the petitioner was being 
harassed by the creditors may not by itself warrant 
his being adjudicated an insolvent but the Court was 
bound to adjudicate him so when he satisfied the 
provisions of S. 10. (1913) 25 Mad L J 545, Distin¬ 
guished. 1955 Audh W R 78 i 1955 Andh L T (Civil) 
14 : AIR 1957 Andh Pra 375 (376) (Prs 3, 4, 5). 

-Ss. 27, 10 and 74—Order of adjudication—Debtor 

satisfying requirement of S. 10 — Application cannot 
be dismissed on ground that it was not bona fide — 
Petition cannot be dismissed because salary was not 
disclosed — That petition was harassed by debtors is 
no reason for adjudication. AIR 1955 NUC (Andhra) 
3611. 


-Ss. 27, 6, 53—Transfer by insolvent challenged — 

Burden of proof. 

Per Shiv Dayal J.:—The burden of proof in insol¬ 
vency proceedings is not upon the transferee but is 
on the official receiver or the creditor who challenges 
the transfer, but it is competent for the Court to draw 
the inference of intention from the totality of cir¬ 
cumstances. The burden on the petitioning creditor 
is discharged as soon as it is shown that the property 
stood in the name of the debtor. It is then for the 
transferee to show (hat he was the real owner and 
the debtor was ODly a benatnidar. See Provincial 
Insolvency Act (5 of 1920), S. 0. AIR 1961 Madh Pra 
15 (DB). 


-Ss. 27, 19, 79—Madras Civil Rules of Practice, 

R. 21, Cl. (3) — Adjudication without notice of peti¬ 
tion on transferee of property — Vadidity — An order 
of adjudication passed on a petition under S. 19(1) 
without notice to the transferee of the properties of 
the insolvent, as required under R. 21, Cl. (3), Madras 
Civil Rules of Practice, is unsustainable. See Provin¬ 
cial Insolvency Act (1920;, S. 19. AIR 1950 Mad 386. 


-Ss. 27, 28(2)—Adjudication order — Effects of— 

Subsequent declaration of property being evacuee 
property—Validity—Property held vested in Official 
Receiver—He could not be divested. 

An order of adjudication passed under S.27 denudes 
the insolvent of all right, title and interest to and in 
the property of the insolvent and this continues 
during the whole period of the insolvency. It is as if 
the law has effected a transfer of title from the insol¬ 
vent to the Official Receiver. Under Ss. 7 and 8 of the 
Administration of Evacuee Property Act the Custo¬ 
dian gets dominion over the property only after the 
declaration is made that the property is evacuee pro¬ 
perty. That declaration follows upon the enquiry 
under S. 7, but until the proceeding is taken under 
S 7 of the Administration of Evacuee Property Act 
there is no vesting of the property and consequently 
no right in the Custodian to take possession of it. 
Therefore, where the order of adjudication is passed 
the property of the insolvent vested in the Official 
Receiver and it is not open to the Custodian to issue 
any notice under S. 7(1) of the Administration of 
Evacuee Property Act and declare the property to be 
evacuee property. Section 8(1) of the Administration 
of Evacuee Property Act would not have any effect 
in the circumstances. Nor would S. 17 read with 
S 4 of that Act render the effect of the adjudication 
order and vesting of the property in the Official 
Receiver, inoperative and ineffectual. AIR 1939 Lah 
340 and AIR 1919 Cal 781 and AIR 1930 Cal 434 and 
AIR 1951 Nag 241 and 1953 S C j 411: AIR 1953 SC 
298, Rel. on. 1 L B (I960) 2 Punj 494 i 63 Punj L R 
844 : AIR 1962 Punj 78 (80, 81) (Prs 5, 6, 7) (DB). 

[Reversed in AIR 1905 S C 951 only with regard to 
the constriction of S. 7(1) of the Administration of 
Evacuee Property Act (1950).] 


SECTION 28 
SYNOPSIS 

(Provincial Insolvency Act (1920), S. 28.) 

1. Scope and object. 

2. Scope and object of sub-section (2). 

3. Property. 

4. “Shall vest.... hereinafter provided.*’ 

5. Insolvency of Hindu father. 

See Provincial Insolvency Act (1920), S. 28-A. 

6. Vesting of property situated in foreign territory. 

7. Effect of adjudication in a foreign country. 

8. “Shall become divisible.” 

9. Bar of remedy. 

10. “Commence any suit or other legal proceeding.** 

11. Leave of Court—When necessary. 

12. Leave of Court—When not necessary. 

13. Effect of not obtaining leave. 

14. Rights and disabilities of insolvent. 

15. Position of receiver. 

16. Vesting of property held on trust. 

17. After acquired property—Sub-section (4). 

18. Property exempted under Civil P« C.—Sub¬ 

section (5). 

19. Property exempted under other enactments — 

Sub.section (5). 

20. Secured creditor—Sub-section (6). 

21. Relation back—Subjection (7). 


1. Scope and object. 

9 -S. 28—Scope—Transfer of property — Transfer 

stands valid till annulled — Exercise of rights by 
transferee is in accordance with law. See Provincial 
Insolvency Act (1920), S. 54. AIR 1960 S C 70. 

-Ss. 28 (2), 33, 44. 49 and 62 - ‘Debts provable*- 

Affidavit in support of application for permission does 
not amount to proof of debt. See Provincial Insol- 
veocy Act (1920', S. 78 (2). A I R I960 Andh Pra 257 
(DB). 

-Ss. 28,6,9,24, 33, 50, 53-Debtor adjudged insol- 

vent — Petitioning creditor applying under S. 53 lor 
annulment of certain transfers by insolvent - Trans- 
teree cannot challenge order of adjudication on 

ground that petitioning creditor was not creditor ot 

the insolvent. See Provincial Insolvency Act (o ot 
1920), S. A. AIR 1963 Bom 212. 

-Ss. 28 (2), 15- Consolidation of insolvency peH- 

tions. See.Provincial Insolvency Act (5 of 1920), S. 15. 
AIR 1950 Mad 157. 

-S. 28 (2) — Absolute occupancy land of insolvent 

vesting and in possession of receiver o n 31.3.19ol 
Insolvent cannot invoke S. 43 of M. P. Act l of l951 
-Such land cannot be said to have been held by 
the insolvent on the date when the M. P. Abolition ot 
Proprietary Rights Act, 1951 came into ‘orce bee 
Tenancy Laws-M. P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act (1 ot 1951). 
S. 43. A I R 1956 Nag 57 (DB). 

-S. 28 -Adjudication order-Effect on third per- 

sod’s claim. , . 

If under impresssioo that her claim would be deci- 

ded alter the order of adjudication thethird P fl ison 
did not appear at the time of the hearing of the 
adjudication matter.it can hardly be said that her 
claim has been dually determiuedby that adi ud ic, 
tion order. AIR 1955 Pat 413 (417) (Pt D) (Pr Ml 

S 28-Scope and eilect-Property of insolvent in 
his possession at time of filing ot in^lvency petit'O 

-Custody of insolvency Court-Power of Court to 
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of (civil) 27 : 1955 Andhra W R 69 : AIR 1955 Andhra 
115 (115) (Prs 2, 3). 

before adjudication 


hear and determine conflicting claims %J ***% 0 J 

E?. BTSf L '&XSSA 

2. Scope and object of sub-section (2). 

_c, 28 (2)—Constitutional validity — Deprivation 

of property of insolvent under S. 28 u) -7 bot hit t )y 
Art.31. Constitution of India—Constitution oi India, 

Art 31 

Section 28 (2) of the Provincial Insolvency Act, 
which provides for the vesting of the property of the 
insolvent in the Insolvency Court or the receiver and 
thereby in effect divests the insolvent of his owner¬ 
ship rights in property, does not contravene Art. oL 
of the Constitution and is not unconstitutional on 
that ground. Section 28 (2) of the Act does not 
contravene Art. 31. Cl. 1 1) inasmuch as the vesting of 
the property is due to a duly enacted piece of legisla¬ 
tion, viz. Provincial Insolvency Act, and as such sup¬ 
ported by authority of law. Clause (2) of Art 31 is not 
applicable as the property is neither requisitioned 
nor acquired for a public purpose. ILK (WW) 

I All 200 : AIR 1962 All 256 (260) (Pt C) (Prs 20, 
26a) (DB). 

_S, 28 (2)—Vesting of Insolvent's property in the 

Court or the Receiver- Amounts to reasonable restric¬ 
tion as contemplated in Cl. (5) of Art. 19 of the 
Constitution. See Constitution of India, Ait. 19(5). 
AIR 1962 All 256 (DB). 

-S. 28 (2)—Subjection places no inherent bar on 

rights which creditor has at common law but places 
only a restriction on the rights — Sale in auction of 
insolvent's property without leave of Court— Property 

E urchased by creditor decree-holder himself — Court 
as power to validate sale by subsequent order— 
Receiver reporting to Court to accept sale—Court 
ordering that sale may be confirmed if purchaser paid 
a certain sum—Amount paid by auction, purchaser 
utilised by receiver for payment to creditors of insol¬ 
vent—Effect of the‘order of Court was to validate 
the sale by ratification—Subsequent acceptance of the 
sale by the receiver by his act amounted to feeding 
the estoppel —Hence person having obligation to pay 
the profits of the property cannot defeat the right of 
the purchaser to such profits by pleading the absence 
of saleable interest in the judgment.debtor when the 
sale was made 1 AIR 1933 Cal 027, Rel. on—(T. P. 
Act (1882), S. 43). 1962 All W R (H C) 55 1 1962 All 
LJ 53. 

-Ss. 28, 67-Insolvent mortgagors—Right to apply 

for amendment of decree—See Debt Laws—U.P. Debt 
Redemption Act (13 of 1940), S. 8. AIR 1952 All 
328 (DB). 

—S. 28 -Contract by insolvent — After initiation of 
Insolvency proceeding, but before adjudication Is not 
per se void. See Contract Act (1872), S. 39. AIR 1964 
Andh Pra 299 (DB). 

- —Ss. 28 (2), 78 (2) — 'Provable* — Mortgage suit— 
Mortgagee, :if entitle to deduction of period under 
S. 78(2). See Provincial Insolvency Act (5 of 1920), 
S. 78 (2). AIR 1957 Andh Pra 437. 

——S. 28 (2)—Scope—Mandatory character. 

It is clear from the terms of S. 28 (2) that as on the 
making of an order of adjudication the estate vests in 
the Receiver no suit shall be commenced except with 
the leave of the Court. The terms of the section are 
mandatory and there can be no question of any waiver 
of objection as to the maintainability of the suit on 
the part of the parties so as to nullify the effect of the 
section. The suit is not maintainable unless leave of 
the Insolvency Court is obtained prior to its institu¬ 
tion. AIR 1937 Mad 607, Rel. on; AIR 1929 Mad 323; 
AIR 1933 Mad 917, Dissented from. 1955 Andh L T 


Appeal fOedPafter adJidteSon' 

contravened—Appeal is continuation of suit (Civil 

P. C. U90S), S. 96). , . . 

An appeal is a continuation of the sand not 
commencement of a new procetaing. , er , . . 
has been filed before the adjudication of the debtors 
as insolvents, there can he bo question 
leave from the insolvency Court under S. t-. 
the Provincial Insolvency Act and of making tne 
Receiver-in-insolvencv a party to the suit and con- 
sequently to the appeal filed. 64 Cal WNhS sILR 
(I960) 2 Cal 466 : AIR i960 Cal 469 (4 <3) (Pt B) 
(Pr 19) (DB). 

-S. 28 (2) — “Debt" — Meaning of. 

An execution of a decree for specific performance 
compelling the judgment-debtor and a person claim¬ 
ing as bis representative to execute a mortgage m 
favour of the decree-holder is not a legal proceeding 
in respect of a debt within the meaning of S. -8 (-1 
and previous leave of the Court is not: necessary. 
(’51)1951 M WN 137: 64 MLW 181: (19ol) l Mad 
L J 200 1 AIR 1951 Mad 6S7 (68S) (Pt A) (Pr 4) (DB). 

-S. 23 (2) & S. 58 — Order of adjudication passed 

— Decree obtained by secure creditor against insol¬ 
vent before appointment of receiver — Insolvency 
Court not impleaded — Validity of decree. 

A decree obtained by a secured creditor against an 
adjudged insolvent without impleading insolvency 
Court as a defendant after an order of adjudication 
has been passed under S. 27 blit before a receiver is 
appointed to take charge of the insolvent’s estate, is 
ineffective and does not bind the receiver. AIR 1927 
P C 108 : 54 Cal 595 (P C). Rel. on. The mero tact 
that the creditor had obtained permission of the inso- 
venev Court to file the suit is not sufficient to vali¬ 
date the decree. ILR (1952) Nag 662 « AIR 1953 Nag 
268 (269, 270) (Pn 15, 16) (DB). 

-Ss. 28 (7), 30 and 54 — Order of adjudication *— 

Transfer held to be act of insolvency — Finding, if 
can be challenged in annulment proceedings. 

An order of adjudication is not conclusive as to the 
legal character of a transfer which it has held to be 
an act of insolvencv. The transferee who was not a 
party to the adjudication proceedings can, therefore, 
challenge that finding in the annulment proceedings. 
1950 Ker L T 573 : 1950 T C L R 707 : AIR 1951 
Tra-Co 55 (60) (Pt A) (Pr 13) (DB). 

3. Property. 

-S. 28 — Right to claim damages is not property 

— Plaintiff dying during pendency of claim tor the 
damages — Receiver in insolvency not entitled to be 
substituted in his place -28 N L R 340 and AIR 
1935 Nag 135, Foil. 1963 M P L J (Notes) 190. 

- S. 28 — 'Property' — Right to receive compen¬ 
sation under statute relating to displaced persons — 
If vests in Official Receiver. 

Under the Displaced Persons (Compensation and 
Rehabilitation) Act, a displaced person nas to be paid 
the compensation for his verified claim, out of the 
compensation pool. Once the amount of compensa¬ 
tion is determined, only the manner how that has to 
be paid is left to the discretion of the authority con- 
earned. The department cannot withhold it. Hence 
the right to receive such compensation is property 
just as the creditor’s right to recover a debt is pro¬ 
perty. AIR 1957 S C 599 : 1957 S C J 574, Disting¬ 
uished. Where, after the compensation is determined, 
the displaced person is adjudicated insolvent, the 
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Kln?mM W oQ C T P L e, ^ ti0n wil1 ' b V operation of 
vest in tTp Offi'“fn ,he Pr oviocial Insolveucy Act), 

'fa* 1 5 *p* Official Receiver. Section 15 of the Dis- 

Art ^!M P i* k DS (C ? mpensation a,ld Rehabilitation) 

£,o R L Sr D SUC !’ vesting, (i960) 62 Punj L R 
. AIR 196j Punj 4/4 (475) (Prs G, 4). 

4. “Shall vest.hereinafter provided”. 

?,~7. Ss 28 < 2) and 26 — Elfect of adjudication — 

Adjudication made by two Courts of same insolvent 
under Presioency Towns and Provincial Insolvency 
Acts - Doctrine or relating back — its applicability 

— Vesting ot —»*- - • ^ * - 


mg ot insolvent’s property — Precedence in 
-Property vested cannot be divested. See Presidency 
iowns Insolvency Act (1909), S. 17. AIR 1903 S C 
<54. 

® $ s - ?8 (?) and 2 (d) — Money standing to the 

crrdit Oi insolvent in Provident Fund vests in Official 
v r ,cT > Civil 8 ). S. 60) - 1951 Pat 438 

k * See Provinci al Insolvency Act 

(o of 1920), S. 2 (d). AIR 1956 S C 336. 

7?' 2 ^ (2)—Property ‘vesting’ in Court or receiver 
— Meaning of. 

\ esting of a property in the Court or tbe receiver 
not only gives the Court or the receiver the right to 
take possession of the property and deal with it in a 
certain manner but amounts to a legal transfer of the 
right, title and interest of the insolvent in the Court 
or the receiver as the case may be and as a result of 
the vesting, the property for the purposes of the Insol¬ 
vency Court becomes the property of the Court or the 
receiver and ceases to be the property of the insolvent. 
Alter the order of adjudication either the Court or 
the receiver as the case may be, becomes owner and 
the insolvent is divested of his rights with respect to 
the property under adjudication. AIR 1939 Lah 346 
* 9 1 l Mjd 753 and (1894) 9 Ch D 557 and 

n 0udh 244, Rel. °n. !LK (1962) 1 All 200 : 
AIR 1962 All 256 (260) (Pt B) (Pr 20) (DB). 

“ 28. 20, 56 — Powers of interim receiver — 

I roperty, when vests in receiver stated. See Provincial 
Insolvency Act (1920), S. 20. AIR 1964 Andh Pra 299 
(DB). 

®— 8 . 23 (2) — Bona fide purchaser in execution 
sale after adjudication — His rights held are saved 
— Nesting of property in receiver under S. 74 (ii) 
held makes no difference. See Provincial Insolvency 
Act (1920), S. 51 (3). AIR 1956 Andhra 243 (FB). 

—-Ss 28 (2), (7), 51 (3), 52 — Effect of—Purchase 
of insolvent’s property at execution sale after admis¬ 
sion of insolvency petition but before order of adju¬ 
dication — Title of purchaser. 

Considering the provisions of sub-ss. (2) and (7) of 
S. 28 along with the provisions of Ss. 51 and 52, the 
title of the receiver to the property of the insolvent 
would relate back from the date of adjudication to 
the date of the petition aud the auction-purchaser 
at the sale held in execution of the decree against 
the insolvent would only get a title defeasible by the 
receiver unless he was a purchaser in goad faith. The 
provisions of sub-s. (3) of S. 51 would apply whether 
notice of the insolvency proceedings is given to the 
executing Court or tot because no reference to notice 
of the insolvency proceedings to the executing Court 
is at all made in sub s. (3) ol S. 51. The matters dealt 
with bv these provisions are quite different from 
those dealt with by S. 52. These provisions can be 
availed of only where sale has been held whether 
before or after adjudication while the provisions of 
S. 52 are available only where notice of the admission 
of the insolvency petition is given to the executing 
Court and while it is still in possession of the pro- 

E of the insolvent, that is, where sale has not 
held at all. The nature of the title that he will 


get mil depend on whether he fulfils the condition 
laid down in sub-s. (3) of S 51 or does not fulfil it 
Knowledge of insolvency proceedings by the our- 
chaser is sufficient to disprove his contention that he 
was a bona fide purchaser. 60 Bom L R 1017 : 1958 
■ ILH (1959) B>m 249 : AIR 1959 Bom 
10(12, 13) (Pt B) (Prs 16, 17, 18). 

—S. 2S-Boca fide purchaser at execution sale held 
at ter application for the adjudication is admitted— 
Protection of purchase - Decree-holder himself pur¬ 
chasing property — He has no right to set oif of the 
price realised at the sale against his own decretal 
dues — Receiver in insolvency is entitled to receive 
the price at which the property was sold to the 
decree-holder auction-purchaser for the benefit of 
the general body of creditors. See Provincial Insol- 
vjncyArt (1920), S. 51 (3). A I R 1955 N U C (Cal) 
oo4 (DB). 

—S- 23-Civil P. C. (190S). O. 22, R. 10 - Devolu. 
tion of interest of revision adjudged insolvent during 
pendency of suit — Official Receiver brought on 
record—Acquiescence in continuance of insolvent as 
party even after adjudication — Right to conduct to 
suit not lost See Civil P. C. (I9U8), O. 22, R. 10. 
(1962) 3 Guj LR52. 

-S. 28 — Person declared insolvent — Transfer by 

insolvent set aside at instauce of Official Receiver - 
Official Receiver must be held to be in possession of 
property transferred through insolvent. Sre Limita¬ 
tion Act (1908), Art. 136. A I R 1963 Ker 176. 

-S. 28-Partnership Act (1932), Ss. 34, 47, 43 and 

49—Partner declared insolvent subsequent to dissolu¬ 
tion of partnership—Onlv separate property of insol¬ 
vent partner and net amount of his share in partner¬ 
ship and not partnership property itself vest in the 
receiver—No relation back of determination of part¬ 
ner’s interest to date of insolvency petition—Sale of 
partnership property subsequent to its dissolution 
pursuant to a decree, not affected. 1963 Jab L I 476 : 

I L R (1903) Madh Pra 263 i AIR 1964 Madh Pra 
55 (56, 57) (Prs 4,5, 7) (OB). 

-Ss. 28 (2) and 47-Effect of S. 28 (2). 

The effect of S. 23 (2) is that so far as properties 
are concerned the insolvent completely goes out of 
the picture ; his ownership in the properties at least 
temporarily ceases and becomes fully vested in the 
Court or the Official Receiver. In other words the 
Court or the Official Receiver stands in the shoes of 
the insolvent and he has all the rights, privileges and 
commitments which the insolvent may have. Sec¬ 
tion 47 cannot in any way derogate or reduce the 
nature of the Official Receiver’s right in the property 
that is vested in him. 1956 Mad W N 765 : 1 L R 
(1957) Mad 344 : 69 Mad L W 734 : (1956) 2 Mad 
L J 421 ; A I R 1957 Mad 1 (2) (Pt A) (Prs 5, 6 ) 
(DB). 

-Ss. 28 (2), 59 (g)—Effect of — Official Receiver 

can acknowledge binding debt of insolvent —(Limi¬ 
tation Act (1903), S. 19). 

A combined reading of Ss. 23 (2) and 59 (g) makes 
it clear that when the property of the insolvent is 
vested in the Official Receiver he can mortgage or 
sell the property or renew the existing mortgage for 
a further term. Under Cl. (g) of S. 59 of the Act the 
Official Receiver has power to acknowledge a binding 
debt of an insolvent. 1956 Mad W N 765 :1 L K 
(1957) Mad 344 : 69 Mad L W 734 : (1956) 2 Mad 
L J 421 1 A I R 1957 Mad 1 (2) (Pt B) (Pr 6 ) (DB). 

3 -Ss. 28 and 37—Scope. 

Sections 28 (2) (7) and 37—Mortgagor during pen- 
dency of suit on mortgage adjudicated insolvent— 
Decree in suit without making official assignee party 
to suit—Decree-holder purchasing property in execu- 
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tioa as be was od the date of the adjudication, but 
that does not mean that acts done bv the insolvent 
while under an incompetency can be validated or 
can be regarded as if there had never been a dis¬ 
ability. An order of annulment, therefore, does not 
have the effect of validating an alienation made by 
the insolvent during the pendency of the insolvency 


tioo-Decree and execution being void, are ineffective 
to bind eq iity ot redemption which is vested in 

receiver— Mortgagee auction-purchaser does not get 

title NJot only his insolvency, the mortgagor is 
necessary party to suit on mortgage uuder S. 91, T. f. 
Act-Effect of annulment is to vest property retros¬ 
pectively in the insolvent — Transfers are validated 
with effect from date on which insolvency petition 
was filed. AIR 1929 Mad 480, Overruled ; AIR 
1951 Nag 241, Dissented from ; AIR 1931 Mad 63 
(FB), Approved — Insolvent who was parly to suit 
and execution proceeding cannot take advantage of 
nonjoinder of Receiver in the proceedings. Subbaiah 
Goundun v. Ramasami Goundan, 1953 Mad U N 
357 : (1951) 2 Mad L J 766 : 67 Mad L J 106 : I L R 
(1954) Mad SO: AIR 1954 Mad 604 (Gil) (Pt A) 
(Prs 23, 34) (FB). 

-S. 28 — Purchaser in insolvency — If represents 

interest of insolvent. 

The purchaser in insolvency represents the interest 
of the insolvent, because it is the right and title of 
the insolvent which are vested in the Insolvency 
Court or the receiver. When the sale takes place it 
is of the property, right, title and interest of the insol¬ 
vent, and the purchaser obtains it subject to any 
advantage or disadvantage which the insolvent him¬ 
self enjoyed. A I R 1927 PC 113 : 52 Mad L J 65S 
and (1881) 16 Ch D 522 and AIR 1932 All 78. Rel. 
on. ILR (1956) Nag 250 : A I R 1956 Nag 241 
(243) (Pt B) (Pr 13) (DB). 

—S. 28 -Effect of vesting. 

Oq the making of an order of adjudication the 
whole of the property of the insolvent which is not 
exempted under S.28(5) vests in the receiver and 
becomes divisible amongst his creditors. The effect 
of the vesting is that the ownership of the property 
is transferred by operation of law to the receiver 
who becomes its legal owner. The insolvent loses 
all right, title or interest in the property on the 
passing of the vesting order. Though the insolvent is 
entitled to surplus of the sale proceeds of the pro¬ 
perty that may remain after all the creditors are paid 
off, it is not a legal right, but it is a mre hope or 
expectation. 37 Cal 418:20 Mad L J 432 (PC); 
A I R 1951 Nag 281, Rel. on. ILR (1955) Nag 939 i 
1955 Nag L J 682 : A I R 1956 Nag 57 (58) (Pt A) 
(Pr 2) (DB). 

"—Ss. 28 (2), 35 and 37 — Alienation during pen¬ 
dency ot insolvency—If validated by order of annul¬ 
ment—Application by insolvent to Debt Conciliation 
Board-Etfect of-C. P. Debt Conciliation Act, S. 21. 

It follows from S. 28 (2) of the Provincial Insol¬ 
vency Act that an order of adjudication divests the 
insolvent of all right, title and interest to and in his 
p I°P er fy a °d this continues during the whole period 
ot the insolvency. It is as if the law had effected a 
transfer of title from the insolvent to the receiver, 
^ven if the insolvent applies to the Debt Conciliation 
nuln or settlement of his debts S. 21 of the C. P. 
iJeot Conciliation Act, cannot do more than “suspend” 
tno insolvency proceedings. It cannot abrogate them, 
nor can it restore the status quo. Therefore, once the 
insolvent is divested of his property by the iusol- 
r » QCy P rocee ^ings S. 21 does not have the effect of 
I* In him ; all it does is to “suspend” the 
possibility of re-vestment. It follows from this that 
ne insolvent has no authority or power to alienate 

onn.*i r0per *i y a ^ er kls adjudication and before its 
nulment by order of the Insolvency Court. 

, ln j J* truei that the property reverts to the insolvent 
the Provincial Insolvency Act after 
annulment of his adjudication, but that does not 
venf a*} uj ©Sects of the Insolvency. The insol¬ 

ent 3“ i °flg* na l title back and it is possible that 
a ° p * ace blm as far as may be in the same posi- 



106 : AIR 1951 Nig 241 (245) (Pt E) (Pr 28). 

-Ss. 2S. 75—Who may appeal-Person aggrieved- 

insolvent is not person aggrieved by order directing 
slie of Property which he alleges to belong to him. 
See Provincial Insolvency Act (5 of 1920), b. 7o. 
AIR 1955 Pat 503 (DB). 

-S. 2S (2) — “Whole property of insolvent” — 

What vests in the Court or Receiver — Provident 
Fund money of insolvent is not property and does not 
ve<t in Court or receiver and is not divisible amongst 
creditors : AIR 1946 Pat 410 ; AIR 1949 Pat 337, 
Directed from. — See Provincial Insolvency Act 
(1920), S. 2 (d). AIR 1951 Pat 488 (DB). 

[Reversed in AIR 1958 S C 330.] 

-Ss. 28 (2) and 27 — Adjudication order—Effects 

of — Subsequent declaration of property being eva¬ 
cuee property — Validity — Property held vested in 
Official Receiver — He could not be divested — See 
Provincial Insolvency Act (5 of 1920), S. 27. AIR 
1962 Punj 78 (DB). 

-Ss. 28, 37 and 43 — Execution of decree against 

insolvent without sanction and without receiver on 
record — Auction sale — Validity — Annulment of 
adjudication — No order of vesting — Effect -(Tra- 
vancore Insolvency Act (8 of 1108), Ss.23, 37 and 
43). 

The auction sale of the property in execution of 
the decree against the insolvent without the leave of 
the insolvency Court and without impleading the 
receiver to represent the estate is valid even when the 
order of adjudication which then existed has been 
annulled afterwards without ordering the vesting of 
the property in any person. Therefore, when an 
assignee of the rights of such an auction.purchaser 
seeks redemption of the mortgage with respect to the 
property sold he is entitled to a decree : AIR 1951 
Mad 63 ; (1951) 1 M L J 35 (FB); AIR 1954 Mad 634: 
(1953) 2 M L J 786 (FB), Foil. 1955 Ker L T 702 j 
I L R (1955) I C 63 i A I R 1955 Trav-Co 241 (242) 
(Pt A) (Prs 3,5) (DB). 

5. Insolvency of Hindu father. 

Seo Provincial Insolvency Act (1920), S. 23-A. 

6. Vesting of property situated in foreign territory. 

-—S. 28(1) — Debtor adjudicated insolvent—Ves¬ 
ting of property situated in foreign State. 

Legislature in one State cannot legislate in respect 
of land situate in a foreign State. Even If the land in 
a foreign State (e. g. Baroda State before its merger) 
be regarded as vested on adjudication (by a former 
British Indian Court) in the Receiver in Insolvency in 
an ideal sense, unless the law of the foreign State 
recognises the vesting as a transfer of the property to 
the Receiver, the vesting cannot operate to confer 
title upon the Receiver in Insolvency and the property 
situate in the foreign State will continue to be liable 
for satisfaction of the claims against the debtor 
according to the law of that State and unaffected by 
the insolvency. 

Section 28 (1) imposes a purely personal obligation 
upon the insolvent which may be enforced by pro- 
cess of the Insolvency Court to compel compliance of 
all acts necessary for completing the title of the 
Receiver to property situate in a foreign territory. 
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nf th/r . b lga u 0D r Cann0t a,feot the iurisdic- 
*'° n ° fth ? Courts in the foreign State to deal with 

property situate in that State ; nor can it compel the 

creditors who are not amenable to the jurisdiction of 

the Insolvency Court which has adjudicated the deb- 

tor an insolv ent, to allow other creditors to participate 

in the satisfaction obtained by them by taking pro- 

feedings m a foreign State. By the rules of private 

international law immoveable property can only be 

transferred in accordance with what is called lex rei 

? Mo ° Jnd A PP 353 (PC) and AIR 1926 Cal 

1 9 o' uno 0r }, ; L R C . 1926 Bom 271, Disting. 56 Bom 

(iraHKBMPr 5) 955) Bom 236 ' AIB 1955 Bom 170 

7. Effect of adjudication in a foreign country. 

— S. 28 Adjudication of insolvency in foreign 
Court — Immovable property of insolvent situated in 
Ind!a is not affected-See Constitution of India, Art. 
51. AIR 1962 Punj 228. 

8 . “Shall become divisible.” 

“— s - 28 (5) — Companies Act (1913), S. 229 — 
Property held by company for itself and another — 
Company becoming insolvent—Proportion in which 
such property is divisible among creditors — (Presi- 
dency Towns Insolvency Act (1909), S. 52 (1) (a)) — 

(DB) PaDleS Act (i913) ’ S ' 229- AIR 1950 Cal 188 

9. Bar of remedy. 

®-S. 28 ( 2 ) — Contract obtained by fraud — 

Rights of defrauded party—Rescission of contract — 
Notice to agent of defrauding party-Scope of S. 19, 
Contract Act, and S. 30, Sale of Goods Act — Appli¬ 
cability of S. 80, Trusts Act — Insolvency of de¬ 
frauding party pending suit by defrauded party—Suit 
is not barred — Scope of S. 28 (2), Provincial In¬ 
solvency Act — See Contract Act (1872), S. 19. AIR 
1963 All 459 (FB). 


The prohibition contained in sub.s. (2) of S. 28 is 
, respe u ct independent legal proceedings 
being taken by the ordinary creditors of the insol- 
yent against his property after it has become vested 
in the Court or in the Official Receiver as a result of 
he order of adjudication. There is no provision 
oarring the insolvent from commencing or conti- 
numg any legal proceeding against his debtors. On 
the other hand sub*. (4) of S. 23 clearly indicates 
that no such prohibition is contemplated by the 
Legislature. The acquisition of property by the in. 
solvent after the death of the adjudication order 
could very well be by instituting or continuing the 
necessary legal proceedings in that direction. His 
liberty to commence or continue such legal proceed- 
ings cannot cause any prejudice to the insolvency 
proceedings against him. because any property ac¬ 
quired by him as a result of the proceedings com¬ 
menced or continued by him will forthwith vest in 
the Insolvency Court or the Official Receiver. 

It is also clear from the provisions of R. 8 of 
O. 22, Civil P. C. that unless the suit by the insol¬ 
vent plaintiff is caused to be dismissed in the manner 
prescribed by the rule, it will not abate and come to 
an end; in other words, the suit will proceed on the 
basis that the insolvent plaintiff is competent to 
continue the suit. If it ends in a decree in his 
iavour, it will be a valid decree capable of enforce¬ 
ment and cannot be ignored as a void decree. The 
provisions of Ss. 28 and 59 of the Provincial Insol¬ 
vency Act also lead to the same inference. Even 
though the insolvent plaintiff may be the decree- 
holder, the property covered by the decree will 
vest in the Official Receiver by virtue of the provi¬ 
sions contained in sub-s. (4) of S. 28 of the Provin¬ 
cial Insolvency Act unless such properly happens to 
fall under the category exempted by sub-s. (5) of the 
same section. A I R 1935 All 075 (FB), Rel. on. 
ILR (1956) Trav Co 575 : AIR 1957 TravCo 241 
(243) (Pt A) (Prs 4, 5) (DB). 


10. “Commence any suit or other legal proceeding/* 

-S. 28 (2) — Suit or legal proceeding —Meaning 

of — Section not applicable to personal action. 

The words ‘suit or other legal proceeding* in S. 28 
( 2 ) mean suit or other legal proceeding against the 
property of the insolvent, which vests in the Receiver 
and the remedy against which is controlled by that 
sub-section. Section 28 (2) has no application in res¬ 
pect of any suit or appeal which is merely a personal 
action against the insolvent, for example, a suit for 
bare claim of money against the insolvent. This view 
finds additional suppoit from the provisions of S. 59 
(d) under which the receiver's right to defend has 
been limited only to suits or other legal proceeding 
relating to the property of the insolvent: 18 Cal 43 ; 
12 Mad L J 282 ; AIR 1939 Mad 572 ; (1939) 1 M L J 
889 aud AIR 1932 All 382, Rel. on ; ATR 1931 Pat 
357, Dissented from. 64 Cal W N 88 : ILR (1960) 2 
466 : AIR I960 Cal 469 (473, 474, 475) (Pt C) (Prs 
21, 29, 30 34) (DB). 

-S. 28—Person declared insolvent—Locus standi 

to continue appeal — (Civil P. C. (1903), S. 96). 

When a person is declared insolvent, he becomes 
civilly dp ^ and on such death, all his rights and 
liabilities devolve on the Receiver. It being so, the 
necessary corollary of this is that he has no locus 
standi to maintain the appeal. 1960 Jab L J 256 (2)i 
1960 M P L J 418. 

—Ss. 28, 59 — Scope — Insolvent continuing legal 
proceedings against his debtors — Decree passed in 
favour of undischarged insolvent without Official 
Receiver being brought on record—Validity—C. P. 
Code (1908), O. 22, R. 8 ). 


11. Leave of Court—When necessary. 

-S. 28 (2) — Joint decree — One of judgment- 

debtors adjudicated insolvent—Decree-holder insti¬ 
tuting execution proceedings without leave of Court 
—Execution petition is not in accordance with law 
—Dismissal of execution petition for non-payment 
of batla — Second petition filed more than 3 years 
from date of decree—Held, second petition was not 
in continuation of first one and hence was barred 
by limifation— Limitation Act (1908), Art. 182 (5)— 
Limitation Act (1963), Ait. 136, 

A holder of a joint decree transferred the decree 
after one of the judgment-debtors was adjudicated 
insolvent. The transferee filed an execution petition 
without obtaining the permission of the Official 
Receiver or Insolvency Court and proceeded to levy 
attachment and sale of property which had vested 
in the Official Receiver. However, the sale was 
stopped on an application of the judgment-debtor 
that he could not be proceeded against as the pro¬ 
perty had vested in the Official Receiver. The exe¬ 
cution petition which was posted for hearing later 
was dismissed as no batta was paid. After annulment 
of adjudication and more than 3 years lrom date of 
decree the transferee filed a second petition. 

Held, that the second petition was barred by time 
as it was not in continuation or in revival of the 
first one. The first execution petition without the 
leave of the insolvency Court was not in accordance 
with law. The question therefore that the second 
petition was in continuation or in revival of the 
previous one did not arise : ILR 12 All 04, Rel. on. 
Further, the first petition was dismissed for non¬ 
payment of batta. It was a final order and hence 
there could be no question of treating the second 
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one as being in continuation or in revival of the first 
petition. (1964) 2 Andh L T 204. 

12. Leave of Court—When not necessary. 

-Ss. 28 (2), 87, 78 (2) — Execution petition dis¬ 
missed—Adjudication of one of judgment-debtors — 
Subsequent unconditional annulment of adjudica¬ 
tion—No leave of Insolvency Court is required for 
filing subsequent execution petition — Joint decree 
against several judgment-debtors-Execution against 
one — Effect of saving limitation against all—Limi¬ 
tation Act (190S), Art. 182 (5). 

The decree was passed on 31st August 1951 and 
it became final as no appeal had been preferred. 
On 2nd May 1952 the decree-holder put his decree 
into execution but that petition was dismissed on 
18tb June 1952, as the batta was not paid. This was 
followed by another E. P. on 25th June 1952 which 
again was dismissed on 29th August 1952 as no pro¬ 
perty liable to be attached could be found. On 29th 
August 1952 the 1st defendant on the petition of the 
decree-holder had been adjudged insolvent. Without 
taking out permission of the Insolvency Court for 
taking execution proceedings .against the insolvent, 
the decree-holder filed his E. P. on 18th November 
1954. Of course the petition was against all the 
judgment-debtors including the insolvent. This peti¬ 
tion was, however, dismissed on 20th April 1955 on 
the ground that no batta was paid. The next petition 
was filed on 18th November 1957 again without the 
leave of the Insolvency Court and it met the same 
fate on 9th December 1957 on the same ground that 
batta was not paid. Sometime thereafter on 11th 
August 1958 the adjudication of insolvency was 
annulled unconditionally. Thereafter sthe E. P. was 
brought on 1st December 1958. This time statute of 
limitation was set up against the tenability of E. P. 
1 he Subordinate Judge having regard to the provi¬ 
sions of S. 78 (2) held that the E. P. was barred by 
limitation. 


Held, that the effect of annulling the adjudication 
unconditionally was that the insolvent was automati¬ 
cally reverted to his original position. The execution 
petition, therefore, filed without the leave of the 
yOurt would be taken as valid applications and it 
would constitute a step-in-aid of the execution, in 
view of Ss 37 and 43. (1962) 2 Andh W R 206, Foil, 
oven though the provisions of S. 76 (2) did not avail 
the decree.holder, it was open to him to take ad- 
vantage of the effect of S. 37 and S. 43 of the Act. 
When there were more than one defendant and the 
aecree had been passed against them jointly, the 
r. against any one of them would take effect and 
save limitation against all of them. This position 
no way affected by S. 78 (2) of the Provincial 
Insolvency Act, which only conferred some conces- 
«on on the creditors who might satisfy the requisite 
conditrons. (1902) 2 Andh W R 206, Foil. Plea taken 
under Art. 182(5) by the decree-holder must also 

I, t a l ' 173 ■ aib i9m A - di ‘ p,> 

■vlilL 28 Applicability — Suit by creditor 
^Necessity* ‘° T pre ' parl,tl0n dab* ~ Leave of Court 

wbo sue * b ® divided sons for realisation 
5 *®-Partition debts of the father who was 
l ufl 8 ed insolvent cannot be said to be seeking a 
against the property of the insolvency in 
R, * V 2? debt ‘he meaning of S. 28 (2) 
A °t- Therefore leave of the Insolvency Court 
div?H j necessa t ry , for 8 creditor's suit against the 
W b^.^ oft^insdvent debtor. (1957) 1 Andh 

(Pfl9)(DB) AIR 957 Andh Pr “ 692 l700) lPt F > 


-S. 28 (2) — Joint Hindu family — Debt incurred 

by father for family purposes — Severance of status 
— Father’s subsequent insolvency — Right cf credi¬ 
tor to file suit against son not barred — Liability of 
son to pay family dtbt—Hindu Law—Debts — Pious 
obligation of sod. 

There i> do objection in law against the creditor 
filing a suit against the sons in regard to a d-bt in¬ 
curred by the father as manager of the joint family 
for family purpo-es, even though subsequently they 
become divided and the father becomes an insolvent. 

Section 2S (2) of the Provincial Insolvency Act 
does not prohibit a creditor from tiling a suit ag.iinst 
a divided son against whom and against whose assets 
the insolvency Court has no control. Even if the 
father is alive, it is not necessary that such creditor 
should have taken necessary steps to enforce the 
relief against the father in proceedings in insolvency. 
(1942) 1 M L J 173, Rel. on; (1942) 1 M L J 177, Dist- 
(1961) 74 Mad L W 693 : (1902) 1 Mad L J 6 : ILR 
(1962) Mad 221. 

-S. 2S (2) — Scope of — Collusive and fraudulent- 

decree and execution — Possession delivered to auc¬ 
tion-purchaser — Suit by other creditors for declara¬ 
tion that decree and all other proceedings are null and 
void is maintainable — Specific Belief Act, S. 42. See 
T. P. Act 11862). S. 53. AIR 1959 Mad 141 (DB). 


13. Effect of not obtaining leave. 

—“S, 2S(2)(7) — Scope—Leave of iosolvencv Court 
— Absence of — Effect — objection as to want of, in 
collateral proceedings. 

Leave of the Insolvency Court under S. 28 (2) of 
the Act is essential to the institution of a suit or other 
legal proceeding of the uaiure described in the sub¬ 
section. Want of leave before the institution of the 
suit or proceeding entails its dismissal and cannot be 
cured by the grant of leave subsequently. But the 
fact that the leave of the insolvency Court was not 
obtained tor the institution of a suit by a creditor 
under S. 28(2) does not render the decree passed 
therein a nullity. 

Obiter j-There may be same ambiguity in the 

k'n d .k h . er .? f L er .“ use ^ in l S - 28 ( 2 ) but * “wt be 
held that the doctrine of relation back in S. 26 (7) ap¬ 
plies to the first part of S. 28 (2) and not to the second 
part and that a suit instituted after the filing of an 
insolvency petition and before adjudication does not 
become incompetent or unsustainable by reason of 
want of leave of the insolvency Court. Sectiou 29 of 
the Act refers to such a suit aud the Court in which 
it is instituted has to act under the provisions of that 
section, if and when an order of adjudication is made 
.U h ,lL nsolvency Court - U957)l Andh W R 216- 
17AHDB) Andh Pr “ 692 (697, 699) (Pt E) 13, 17; 


Mijimuuu uisBDiiuies or insolvent. 
i 2> ' 37 ? nd 43 ~ Decree “gainst A and B - 

Dismissal of execution application filed during pent 

ency of Insolvency application by Band without leav 
of Court—Insolvency annulled unconditionally — A 
effect of annulment is to revert B to his origin! 
status by operation of law the execution applied hi 
becomes one in accordance with law even as aw In. 
him in spite of the omission to obtain leave - Secon 
execution application filed within the period of lim 

f a 0Q , J r0 "? ,b ® dat ® of dismissal of the first is nc 
barred by time though from the date of decree it ma 

uodkiug.ftaow wR 
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pnetary right in pioperty which is under control of 
Insolvency Court, bv reason of vesting of that pro¬ 
perty, out is only simply pointing out that the pro¬ 
perty which is sought to be attached is no longer his 
., ls r , n ?J liable to attachment! is entertainable. See 
Civil P. C (1908), S. 47. AIR 1959 Cal 16U (DB). 


Ss. 2S and 34 — Rights and disabilities of insol¬ 
vent: — (Presidency Towns Insolvency Act (1909), 
5s. 1 / and 46). 

There is nothing in the provisions of the Presidency 
lowns Insolvency Act or the Provincial Insolvency 
Act which prohibits an insolvent irorn borrowing or 
entering into contracts, giving rise to financial liabi¬ 
lity. All that the insolvency effects is to vest all the 
properties belonging to the insolvent in the Official 
Receiver and since 8. 28 (7) of the Ac? governs S. 34, 
the date of adjudication will have relation back to 
the date of the presentation. When there is no pro¬ 
hibition under the Insolvency Act from an insolvent 
borrowing or entering into contracts giving rise to a 
liability, it necessarily follows that a promissory note 
debt incurred by .him after presentation of his petition 
out before adjudication is a post-insolvency debt and 
is not provable in insolvency. Consequently the pro¬ 
missory note debt aod the subsequent decree and 
execution proceeding* cannot be said to be absolutely 
without any effect on the insolvent’s estate on the 
ground that the decree on the toot of that promissory 
note was obtained without the leave of the insolvency 
Court and without the leave of the Official Receiver 
being made a party. AIR 1937 Mad 577, AIR 1939 
Lah 384 (FB) and AfR 1951 Mad 1045, Foil. 1953 
Mad VV N 692 s (1953) 2 M L J 504s ILR (1954) Mad 
4S4 s AIR 1954 Mad 508 (510) (Pt A) (Pr 6) (DB). 

-S. 28 (2) — Power of undischarged insolvent to 

contract debt — He is not legally iucapacited in in¬ 
curring any debt and a creditor is not prevented from 
recovering on the basis of a debt so incurred by way 
of a suit or otherwise See Pre c idencv Towns In¬ 
solvency Act (1909), S. 17. AIR 1951 Mad 1045 
(DB!. 


-Ss 28, 20— Contract Act, S<. 39 and 51—Insolv¬ 
ency of purchaser before taking delivery of goods—In¬ 
terim receiver not adopting the contract within reason¬ 
able time—Plaintiff (purchaser) found at no time ready 
and willing to fulfil contract — Insolvency held 
amounted to notice that plaintiff did not Intend to 
perform his obligation — His conduct and that of 
Insolvent entitled delendant to treat the contract as 
abandoned — Abandonment of contract — (Sale of 
Goods Act (1930), S. 82). See Contract Act (1872), 
S. 39. AIR 1953 Nag 345 (DB). 


-Ss. 2S and 37 — Object and scope — Annulment 

— Vesting order — Necessity. 

The provision under S. 28 is for purposes of admi¬ 
nistration of the estate for discharging the debts of 
the insolvent. If that purpose is accomplished by 
discharge of all liabilities in full or becomes impos¬ 
sible on account of annulment of adjudication with¬ 
out a vesting order under S. 37, the insolvent gets 
back the property in his original right. No transfer 
from the receiver to the insolvent is needed. Nor 
would there be an interregnum when the insolvent 
had no right. The term ‘revert* instead of^ ‘revest* in 
the section renders the position clear. 1955 Ker L T 
702: ILR (1955) T C 68 : AIR 1955 Trav-Co 241 
<242) (Pc B) (Pr 5) (DB). 

-Ss. 28 and 37 — Rights of insolvent during pen¬ 
dency of insolvency — Effect ot annulment* 

During the subsistence of the receivership or of the 
order of adjudication, the rights of the insolvent are 
in a state of suspense or abeyance. They are not 
-extinct. Whatever the insolvent may do and whatever 


proceedings may be taken against him will no doubt 
not bind the receiver or the insolvency Court. But by 
his acts and by the proceedings to which he is a party 
the insolvent is bound and on the disappearance of 
the obstacle by the accomplishment of the purpose 
or its becoming impossible by an unconditional order 
of annulment the acts and proceedings will bind his 
property that reverts to him AIR 1951 Mad 63; AIR 
1954 Mad 634. Foil. 1955 Ker L T 702 i ILR (1955) 
TC 68: AIR 1955 Trav-Co 241 (242) (Pt C) (Pr 5) 
(DB). 


15. Position of receiver. 

-8. 28—Suit for enforcement of mortgage -Neces¬ 
sary parties — Insolvency of mortgagor—Receiver in 
insolvency—Joinder beyond limitation —Effect stated 
S. 10, Limitation Act, whether attracted. See C. P. 
Code (1908 ; , O. 34, R. 1. AIR 1962 All 256 (DB). 

-;S. 28—Representative—Judgment-debtor becom¬ 
ing insolvent-Official Receiver represents him there¬ 
after. See Civil P. C.( 1903), S. 47. AIR I960 Andh 
Pra 131. 

—Ss. 28, 59 — Limitation Act (1908), S. 20—Person 
liable to pay—Includes official receiver— A I R 1933 
Bora 91. Diss. from. See Limitation Act (1908), S. 20. 
AIR 1959 Andh Pra 518 (DB). 

■-S. 28—Expression ‘Person liable to pay the debt* 

in S. 20, Limitation Act—Payment by Receiver. See 
Limitation Act (1908), S. 20. AIR 1957 Andh Pra 437. 


-Ss. 28, 38, 59 — Vendee obtaining goods under 

fraud — Vendee declared insolvent subsequently — 
Receiver or Trustees in Composition Scheme not 
entitled to the goods — Equity is in iavour of vendor 
-Specific Belief Act (1877). S. 11 (d). 

A purchased goods from B and paid for them by a 
cheque, which was subsequently dishonoured. B 
instituted a suit for the recovery of the price of goods 
and applied for attachment of the said goods which 
were removed to its goduwn by a Bank which had 
accommodated A. The goods wore attached and sold 
by B and the money realised by sale was brought to 
the Court. In the meantime proceedings in insolvency 
were started against A and a receiver of his property 
was appointed. The insolvency proceedings, however, 
were compromised and under the scheme of composi¬ 
tion, certain creditors were appointed as trustees. 
The receiver and the trustees were therefore made 
parties to the suit by B. It was contended that the 
suit brought under S. 11 td) of the Specific Relief Act 
was not maintainable, that A was not entitled to the 
moneys realised from the sale of goods, property in 
which had already passed to the insolvent. The 
plaintiffs argued in reply that though the suit might 
not be maintainable, the trustees were not entitled to 
the moneys realised as the goods were obtained by 
fraud by the insolvent. 

Held, that the insolvent played a fraud on the 
plaintiff and cheated him by taking delivery of the 
goods by passing cheques, which he knew full well 
would not he honoured by the Bank. In these cir¬ 
cumstances, even if the plaintiff had no legal right to 
get back the goods, the trustees in insolvency must 
he directed to return the goods to the plaintiff, 
because the equity was all in their favour Allowing 
the trustees to retain the moneys for distribution 
would produce an unjust and dishonest result which 
the Court in point of moral justice and honest dealing 
could not allow to perpetuate. 10 Q B D 308 ; 32 
Ch D 597 : (1919) 2 KB 735; L R 9 Ch 722; (1907) 
1 K B 865, Applied. .(1963) 1 Ker L R 443 2 1963 Ker 
L J 387. 

-Ss. 28 and 55 -Position of receiver — Valid con¬ 
tracts of insolvent, entered into before insolvency — 
Official Receiver -If bouad by. 
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It is an elementary principle of insolvency law that 
subject to the special provisions enacted by the 
insolvency statute—Ss. 51 to 54—the official receiver 
merely steps into the shoes of the insolvent and caa 
claim no higher rights than the insolvent. Where 
under a contract of lease entered into by the insol¬ 
vent he was bound to make adjustment towards rent 
a certain amount received by him at the time of 
entering into the lease the official receiver as the 
representative of the insolvent, is equally bound to 
give effect to the contract. He can have no real legal 
Basis for disputing the adjustment or to claim that 
the adjustment would not be binding upon him. 
1953 Mad VV N 388 : 71 Mad L W 367 s U948) 1 
Mad L J 424 s AIR 1958 Mad 4S6 (438) (Pt B) 
(Pr 7). 

-S. 28 (2)—Relationship between official receiver 

andinsolv'ent— Is notone of agency. AIR 1933 Bom 91, 
Dissented from. See Contract Act (1872), S. 182. AIR 
1957 Mad 1 (DB). 

-S. 28 (2|—Acknowledgment of liability of official 

assignee —It will furnish fresh starting point for 
limitation. See Limitation Act (1908), S. 19. AIR 1957 
Mad 1 (DB). 

—S. 28—Position of receiver—Insolvency of defen¬ 
dant pendiug arbitration in *suit—Receiver is neces¬ 
sary party to proceedings. See Arbitration Act (1940), 
S. 30. AIR 1955 NUC (Mad) 1825. 

16. Vesting of property held on trust. 

-S. 28—Vesting of property in trust—Chit fund — 

Promissory note executed by member for arrears in 
respect of chits drawn as collateral security—Manager 
adjudged insolvent—Power of Official Receiver to sue 
member on promissory cote. See Hyderabad Insol¬ 
vency Act (8 of 1351), S. 2 (1) (d). AIR 1952 Andh 
Pra 406. 

-S. 28 (5)-Companies Act (1913), S. 229 -Pro¬ 
perty held in trust is not asset of companv -(Presi. 
dency Towns Insolvency Act (1909), S. 52(1) (a)). 
Sn Companies Act (1913), S. 229. AIR 1956 Cal 188 

\DB), 

-S.28 (5l — Companies Act (1913), S. 229-Pro- 

perty held by company for specific purpose—Insol¬ 
vency of company—Such property is outside divisible 
property assets of company — (Presidency Towns 

i^°/te y n Act ( 1909 )* S. 52(1) (a)). See Companies 
Act (1913), S. 229. AIR 1956 Cal 188 (DB). 

17. After-acquired property—Sub-section (4). 

r -S- 28 (4) — Property acquired before discharge 
lost after adjudication — Right to sue trespasser — 
insolvent his right to possession against all world 

AT C n P incL fi KT?L? ss,gn00 **is su ^ held maintainable. 
AIR 1955 NUC (Assam) 2809. 

l" ? s * 2® apd 28-A—Equitable assignment—Transfer 
y shareholder of his right to receive moneys in 
j, S j re ? of company i n liquidation — Share- 
ii I«t^f d J l i dg 1 d . insoIvent -Eflect—Official Assignee 
c 0 S Ia,m mone y s in respect of those shares 
Wk ° f ass, S nec - 

6re * ut . ure debts are assigned and the assignor 
V 3 ! 01 ™ 1 * 1 after the assignment, the Official 
r n J5 y or raay not be subject to the 
If tL rlfki*’ *** S j r tehts are subject to the assignment 
I*nnfn, K® due , at date of tbe bankruptcy but 
ft! r uK? ayab,e a UQli a fu turQ time. The assignee'loses 
onlv fi‘i UpOQ j ins ,°' venc y « ‘he debt is one that will 
d iV e ] f , cer,n,n conditions are fulfilled in 
wmre on behalf of the insolvent. 

<di d cL the , tW0 partne,s of a firm - wer8 th ® holders 
for windini^ 8 co mp any a g alnst which an order 
had be «n made in 1948. S who owed 

<bcum«?Mn t0 L ho Petitioners executed a 

ument in their favour by which S agreed to give 


due information to the petitioners whenever any 
money would be payable by the company in respect 
of his two shares so that the petitioners shall receive 
the sum or sums which shall be payable in respect of 
those shares thereby pledged till their respective debts 
together with interest were discharged. In 1955, S 
was adjudicated insolvent. The petitioners made a 
claim against the official liquidator of the company in 
resptet of the dividend declared by him in respect of 
the two shares of S. 

Held, that S had created an equitable assignment 
of his rights to receive moneys payable in respect of 
his shares in favour of the petitioners. Since the 
moneys that were payable on the shares were not 
payable until future time and no act or effort on the 
part of the assignor was required or necessary in order 
that they become payable, the assignor would have 
been entitled to these moneys by virtue of his being 
only one of the holders of the share. Therefore, the 
Official Assignee had no claim on these moneys at all. 
Hence the official liquidator of the company should 
be directed to pay to the petitioners the sums of 
moneys as prayed for. AIR 1963 Cal 122 (123, 124) 
(Prs 9 f 11). 

-S. 28 (2), (4)—Creditor after date of adjudication 

—Rights. 

By reason of the vesting under S. 28 (4) the judg¬ 
ment-debtor becomes completely divested of any 
interest or title in the property which consists of his 
salary. By operation of law, the title of the Court or 
the receiver in insolvency is absolute and the judg¬ 
ment-debtor is no longer the owner of his own salary. 
In these circumstances, although the Insolvency 
Court has chosen to realise only a small portion of 
the salary of the judgment-debtor, it is not open to 
the decree-holder to attach the remaining portion of 
the attachable part, though his debt came into exis¬ 
tence after the date of the order of adjudication. The 
vesting which is mentioned in sub-s. ( 2 ) of S 28 of 
the Provincial Insolvency Act is necessarily a vesting 
against the whole world and in the second part of 
that sub-section a limited right is given to creditors 
whose debts are provable under the Act to pursue 
their remedy in the ordinary Court with the leave of 
the Insolvency Court. No such exception has been 
made in favour of creditors whose debts are not 

n°jk flflo b A. tho Insolvency Court. AIR 1925 
Uudh 90S, Dissented from. I L R (1959) 1 Cal <>97 2 
AIR 1959 Cal 160 (161) (Pt A) (Prs 4, 5) (DB). 

-S. 28 (4) — After-acquired property. 

Once it is established that the suit relates to after- 
acquired property it must be held that the suit by the 
insolvent cannot be maintained irrespective of the 
question whether the Receiver intervenes or not 

227 ’ Folla '™ i - CuJla" d„sid.S 

k ) 593 ! 1LR (1955) Nag 970 1 1954 NLJ 
593 , AIR 1955 Nag 47 (49) (Pt A) (Pr II). U 

D — 28 (4) and (1)—After-acquired property— 
Pronote devolved on insolvent on his wife's death— 
Suit brought by insolvent-Receiver not impleaded— 
Suit is not maintainable - Permission to implead 
receiver beyond limitation cannot be granted — Rule 
of English law that insolvent can take action himself 

F f £ P ? ,ied in !ndia - 

AIR 1937 Mad 10o, Foil. AIR 1924 Mad 223, Dissent 
ed from. Case-law Referred. 1953 Nag L I 157 , AIR 
1953 Nag 227 (227, 228) (Prs 4, 5, 8 ) J ' AIR 

' S ' 28 adjudicated insolvent durinir 

tenancy — Liability for payment of rent accrued due 
after insolvency. See Houses and Rents — Saiirnshftn 
Rent Control Act (1951), S. 12. AIR 1956 SaS 71^ 

18. Property exempted under CivU P. Q- 
Sub-section (5). 

.UL?iX Sa l[T 0 x as- 
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residential house used as] shop — Eutire house is 
exempted — Civil P. C. (1909), S. 60 (1) (ccc) (as 
amended in Punjab). 

Besides other properties of the insolvents, the build¬ 
ing in dispute consisting of a residential portion and 
a shop uere attached. The upper portion of the storey 
was a residential house and even a part of the ground 
floor was used as residence. It was ooly a portion of 
the ground floor which had been used for shoos. The 
insolvents objected to this attachment under S. 28 (5) 
of Provincial Insolvency Act. The question was 
whether the building was exempt from attachment 
under S. 60 (1) (ccc) of Civil P. C. as amended in 
Punjab. 

Held, that there was no room for the contention 
that the exemption could not he claimed in respect of 
the suit property on the ground that it was available 
only for the benefit of the creditors. 

Held, further, that the entire building was exempt 
from attachment. (1963) 65 Punj L B 641. 

[Overruled in AIR 1937 Punj 53.] 

-S. 28 (5)—Suit by company and one another 

allowed to be dismissed—Costs imposed on both 
plaintiffs — Co-plaintiff making full payment of costs 
and claiming from official liquidator—He could not be 
allowed preferential treatment. See Companies Act 
(1950), S. 530. AIR 1962 Punj 530. 

19. Property exempted under other enact¬ 
ments—Sub-section (5). 

-S. 23 (5) — Property granted to maintenance 

holder in lieu of maintenance — Relinquishment in 
favour of grantor in lieu of payment of maintenance 
—If vests in Official Receiver. 

The property which is granted to a maintenance 
holder merely in lieu of maintenance with control 
over the power of disposition thereon, and which 
property is relinquished in favour of the grantor or 
his heirs or successors in lieu of payment of maint¬ 
enance is not subject to attachment and cannot vest 
in the Official Receiver having regard to the provi¬ 
sion in S. 28 (5), Provincial Insolvency Act read with 
S. 60 (1) (n). Civil P. C. The mere fact that future 
maintenacce accrues by laose of time, and hecomes 
as it were, maintenance due, would not make it 
liable for attachment, as what is exempted under the 
Civil Procedure Code, is property or right. The 
principle on which exemption is granted in regard to 
the rights of future maintenance is that a person who 
is depending on that right for her maintenance 
should Dot be deprived of that maintenance. The 
general policy underlying exemption in S. 60 clearly 
indicates the anxiety on the part of the Legislature to 
ensure a certaiu minimum income or property to the 
person concerned, so as not to interfere with what 
is needed for his existence in this world. AIR 1954 
Mad 940, Dissented from. (1959) 2 Andh W R 524 : 
1959 Andh L T 931 s AIR 1960 Andh Pra 353 (354) 
(Pr 3). 

—Ss. 28 (2) (5) and 53 — Annulment of transfer— 
Gift deed by insolvent :of sir land in favour of his 
son prior to adjudication — Land not liable to attach¬ 
ment and sule in view of S. 155, M. P. Land Revenue 
Code-Bar under S. 155 does not apply to usufruct 
or income of land — Receiver can be appointed — 
Inquirv under S. 53 not barred. See Provincial In¬ 
solvency Act (5 of 1920), S. 53. AIR i960 bum 477. 

20. Secured creditor — Subjection (6). 

-S 28 (6) — Scope and effect — Secured creditor 

-Rights of - Civil P. C. (1908), O. 34, R. 1. 

Sub-s. (0) of S. 28 of the Act only saves the power 
of the secured creditor to realise his security or to 
otherwise deal with it and authorises him to do so in 


the same manner as he would have done had the 
section not been passed. On the basis of S. 28(0) a 
secured creditor cannot shut his eyes to the fact of 
passing of the order of adjudication and the vesting 
of property in the insolvency Court. He can file a 
suit for realising his mortgage debt and get the pro- 
perty sold in execution; but while doing so he must 
implead either the Court or the official receiver as 
the case may require, as the equity of redemption 
vests in them. In their absence, the security cannot 
b* realised. AIR 1927 P C 108, Foil. ILR (1062)1 
All 200 : AIR 1962 All 256 (259, 260) (Pt A) (Prs 17, 
19) (DB). 

-Ss. 28(6) and 52, 2 (e) — Secured creditors — 

Compromise instalment decree in mortgage suit - 
Mortgaged property to remain under attachment till 
payment of decree—Decree-holder is secured creditor 
—Interim receiver in subsequent insolvency of mort¬ 
gagor cannot claim possession of mortgaged pro¬ 
perty from receiver in execution. See Provincial 
Insolvency Act (5 of 1920), S. 52. AIR 1959 Madb 
Pra 420. 

-Ss. 28 (6) and 4 — Jurisdiction of Insolvency 

Court to issue injunction — Though Insolvency Court 
will not restrain a mortgagee or otner secured creditor 
in the exercise of his legal remedies under S. 28, it 
has jurisdiction in proper cases to restrain him under 
O. 39, R 1, Civil P. C, if there are substantial 
grounds for impeaching his title, with a view to 
safeguard the interest of the general body of creditors. 
(19531 2 Mad L J 359 * ILR (1954) Mad 3G0 » AIR 
1954 Mad 12 (DB). 


-Ss. 28 (6) and 47 — Secured creditor — Right to 

execute decree against personal property of insolvent 
after his discharge. 

Where a secured creditor has during the insolvency 
proceedings realised his security and there is a 
deficiency, the balance of the debt cocstitutes a debt 
provable in insolvency. If the creditor omits to make 
an application to the Official Receiver for being 
included in the list of creditors he cannot, after the 
discharge of the insolvent, recover the balance by 
sxecuting his decree in execution proceeding under 
□.21 of Civil P. C. AIR 1938 Lah 217; AIR 1942 
Mad 273, Foil; AIR 1939 All 401; AIR 1940 Nag 251, 
Not loll. (1954) 24 Com Cas 232 : 56 Puuj LB 113. 
ILR (1954) Punj 831: AIR 1954 Punj 180(181) 
[Pt B) (Prs 5, 6). 

_S. 28 (2) and (6) — Secured creditor, who is— 

A creditor to whom the insolvent debtor owes 
secured as well as unsecurred debts cannot be held 
to be secured creditor. See Provincial Insolvency Act 
[1920), S. 2 ie). AIR 1954 Trav Co 419 (DB). 

21. Relation back-Sub-section (7). 

-S. 28—Relation back. 

The principle underlying the law of insolvency is 
that interest ceases to run when adjudication takes 
place. An order of adjudication relates back to ana 
lakes effect from, the date of the presentation o. the 
petition on which it is made. Therefore * n ^ ere , sC 
should run up to the date of the presentation ot toe 
petition in an insolvency case and upto the da.e or 
presentation of winding up petition in the ij* se °* a £ 
insolvent company. Case law Referred. 19 d 3 All v> 

(II C) 566 I 1953 All L J 725 : (1954) 24 Com Us 
450 : AIR 1954 All 129 (131) (Pt B) (Prs 4, 5). 

—Ss. 28 (2) and (7), 29 and 78 (2) - Defendant 
executing pronote on 7-1-1953 — Insolvency pe 
filed by him on 17.7-54-Adjudication on .10-8 58 
Suit held did not fall within concept of S. 251*1 
S. 29 does not govern suits instituted before order 

adjudication 
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(1954) Bom 840 : A I R 1954 Bom 436 (438) (ft A) 


The defendant executed a promissory note on 
7.1-53. He presented a petition under S. 10 of the 
Act on 17-T-1954 and was adjudicated an insolvent 
on 10-3-1959. A money suit having been instituted 
against the defendant: 

Held, that the suit did not fall within the concept 
of S. 28 (2). It could not be argued that since 
S 28 (2) was a bar to the filing of suits, the suit must 
be deemed to have been in time as the insolvency 
petition was presented within three years of the 
execution of the promissory note. AIR 1935 Mad 81 i, 
Distine; AIR 1938 Mad 19 and AIR 1923 Mad 9<i 
and AIR 1957 Andh Pra 092 and (1963) 2 Andh W R 
249, Foil. Moreover the expression ‘•on the making of 
the order of adjudication*' in S. 28(7) cannot be 
interpreted to mean “on the date of the presentation 
of the petition.*' Section 78 (2) also contemplates 
exclusion of the time between the date of the order 
of adjudication and the date of the order of annul¬ 
ment. This does not permit the exclusion of the 
period between the date of the presentation and the 
date of adjudication AIR 1954 Bom 436. Rel. on. 
Further S. 29 did not help the defendant as it 
envisages stay of proceedings only on proof of 
an order of adjudication being made and a suit 
cannot be stayed when the order of adjudication has 
not been made. On the other hand, this section 
supports the view that S. 28 (2) comes into opera- 
tion only when aQ order of adjudication is made and 
not otherwise. It does govern suits or proceedings 
instituted before the order of- adjudication. (1965) 

2 Andh W R 26 1 AIR 1965 Andh Pra 260 (261, 262) 
(Prs 5, 9,15, 16)) (DB). 

—Ss. 28 (7), 33 (l), 34 and 61 (3) - Sum due from 
Official Receiver in respect of rent—If expenses of 
administration. 

The words ‘expenses of administration* have not 
been defined anywhere in the Provincial Insolvency 
Act but the question of expenses of administration 
only arises when the property vests in the Official 
Receiver and is bound up for purposes of paying the 
insolvent’s creditors. The debt to be provable must 
accrue before adjudication but if it accrues after 
adjudication and before discharge, it is provable only 
if the obligation giving rise to the debt was incurred 
before adjudication. Even though on the theory of 
relation back the order of adjudication may take 
effect from the date of the presentation of petition 
still the question arises whether the expenses incur- 
red by the Interim Receiver can be treated as ex¬ 
penses of administration under the Insolvency Act. 
Such expenses having been covered by O. 40, R. 1, 
C. P. Code are not meant to be covered by S. 61 (3) of 
the Insolvency Act, for the authorisation to incur 
is not conferred on the Official Receiver under the 
Bankruptcy Act. The property had not vested in the 
Receiver though he haa taken possession of the pro¬ 
perty. The Receiver was in possession of the pro¬ 
perty, but that alone cannot confer any priority. His 
powers were limited and were covered under O. 40, 
R. 1, C. P. Code, and they would be governed by the 
said provision. (1959) 2 Andh W R 313 : ILR (1959) 
Andh Pra 1102: AIR 1960 Andh Pra 53(53,54) 
(Pra 2, 4, 6,7) (DB), 

—Ss. 28 (7) and 78 (2) — "The date of the order of 
adjudication." 

In considering the question of the exclusion of 
time under S. 78 (2) it would not be reasonable to 
give effect to the legal fiction which has been intro¬ 
duced by S. 28 (7) in dealing with the effect of the 
order of adjudication. It would be necessary to look 
at the date of the order of adjudication and count 
the period from that :ascertained date to the subse¬ 
quent date on which the order of annulment is 
Passed, Case law discussed. 56 Bom L R 414 i ILR 


(Pr 8) (DB). 

—S. 28 (7) - Companies Act (1913% S>. 229, 183- 
Scope—Insolvent Company - Interest on debts due to 
creditors — Interest up to the date of petition tor 
winding up only admissible — Travancore-Uocnin 
Indian Company Rules (1952), R. 159 See Com¬ 
panies Act (1913), S. 229. 1963 Ker L T 20S. 

-S. 28 (7)—Company in liquidation—Claim against 

-Limitation - Starting point - Time will run from 
date of application for winding up and not ot adjudi¬ 
cation—See Companies Act (1913), S. 228. AIR i962 
Mad 508 (DB). 

-Ss. 28 (7), 34 - Debt in time at time of presen- 

tionof insolvency petition but barred by the time ot 
adjudication can be proved.— For purposes of S. 34 
(2), adjudication makes effect from date of presenta¬ 
tion of the petition — See Provincial Insolvent Act 
(5 of 1920), S. 34. AIR 1959 Mad 394. 

-S. 28 (7)—Relation back—Court executing mort¬ 
gage for debtor in execution of decree for specific 
performance pending insolvency petition against 
judgment-debtor—Adjudication of debtor—Mortgage 
— If binding on insolvent s estate and on Official 
Receiver. 

An ex parte decree was passed on 30th June, 1952 
against A for specific performance of an oral agree¬ 
ment to execute a mortgage deed in favour of B. On 
14th July, 1952, C, another creditor of A filed an 
insolvency petition and A was adjudged insolvent on 
16th December, 1952. Meanwhile on 22nd October, 
1952, B, in execution of his decree got the mortgage 
executed by the Court, as A defaulted to comply with 
the terms of the decree. D, the prior mortgagee of 
A filed a petition for declaration that the mortgage 
executed in favour of B was not binding on tne 
estate of A. 

Held, that the mortgage executed ia favour of B 
was therefore not binding on the estate of A or on 
the Official Receiver. 1957 Mid WN 472 : 70 Mad 
L W 636 : (1957) 2 Mad L J 398 i AIR 1958 Mad 
126 (127) (Pr 7). 

% —Ss. 23 (2), 2S (7) and 37 —'Official Receiver 
not made party to mortgage suit — Effect—Title to 
property on annulment — Execution sale—If can be 
challenged by judgment-debtor or his representa¬ 
tives. 

Where during the pendency of a suit on mortgage 
the mortgagor is adjudicated but the decree is passed 
without making the Official Assignee a party to the 
suit and the decree-holder purchases the property in 
execution of the decree, the decree and the pro¬ 
ceedings are not null and void in the sense that they 
have no legal effect at all. The proceedings are only 
ineffective to bind the equity of redemption which is 
vested in the receiver. 

Notwithstanding his insolvency, the mortgagor 
under the law as it now exists is a necessary and 
proper party to a suit on mortgage as under S. 91 of 
the Transfer of Property Act, ne is a person entitled 
to redeem the property and under O. 34, Rule 1, C. 
P. Code, all persons having an (Interest either in the 
mortgage security or in the right of redemption have 
to be joined as parties in any suit relating to mort¬ 
gage. (1821) 50 E R 903, Distinguished. 25 Mad 
406; AIR 1949 Mad 886; AIR 1927 P C 108, Rel. on 

The effect of annulment is to vest the propeity re. 
trospectively in the insolvent, in other words the con. 
sequence of annulling an order of adjudication is to 
wipe out altogether .the insolvency and its effect ex¬ 
cept to the limited extent reserved under the section 
The Legislature introduced the fiction of vesting the 
title retrospectively in the insolvent. In view of this 
the alienations made of property, movable or launch 


990 


PROVINCIAL INSOLVENCY ACT (1920), S. 25,Note 21 


able, by the insolvent after adjudica:ion or the decree 
and execution proceedings suffered by him during 
such insolvency, notwithstanding the property is 
taken away aLd transferred from him are all restored 
and validated with effect from the date on which the 
insolvency petition was filed. AIR 1951 Mad 63 
(FB), Approved; AIR 1929 Mad 480; 113 Ind Cas 556, 
Overruled and AIR 1951 Nag 241, Dissented from. 

1 urther, the insolvent who was a party to the suit 
and the execution proceedings or the party claiming 
through him, cannot take advantage of the defect of 
non-joinder of the Olficial Receiver in the proceed¬ 
ings. 25 Mad 406 and AIR 1931 All 159, Referred. 

Per Subba Rao, J. — Insolvency does not operate as 
civil death. The insolvent's property vests in the 
Olficial Receiver for the purpose of administering the 
estate and for meeting the claims of the creditors. 
The Act does not alfect the capacity of the insolvent 
to enter into contracts and otherwise deal with the 
property. He is in the position of a person who has 
alienated all his property or otherwise lost it. But 
his position cauuot be equal to that of a minor or a 
lunatic. lie can be sued with c r without the leave of 
the Court, as the case may be, and in that suit he can 
properly represent himself. But any decree that 
might be obtained again?t him would not bind the 
Official Receiver in whom his entire properlies vest. 
If the properties vested in the Olficial Receiver are 
sold as if they were the properties of the insolvent, 
the sale would be valid and the judgment-debtor can¬ 
not question the validity of the sale. Subbiah Goun- 
dan v. Ramaswami Goundan, 1953 Mad W N 857 i 
(1953) 2 M L J 7G6 : G7 Mad L W 106 t ILR (1934) 
Mad SO i A I R 1954 Mad G04 (610, 613, 615, 618) 
(PtA)(Prs 23. 28. 33, 34,40) (FB). 

-Ss. 28 (7) and 54 -Date of registration is date of 

transfer—(Registration Act (1908), S. 47). 

For the purpose of S. 54 of the Provincial Insol¬ 
vency Act, the date ot the transfer is the date of the 
registration of the document and not the date of its 
execution, and the transfer cannot be ante-dated by 
the operation of S. 47 of the Registration Act. A trans¬ 
fer effected after the insolvency petition has been 
filed, if the transferor is ultimately adjudged insol¬ 
vent is void as against the Official Receiver in view of 
sub ss. (2) and (7) of S. 28 of the Provincial Insolvency 
Act. It is the registration of a sale deed that is 
material lor it cot only computes the sale and makes 
it valid, but also gives notice of the fact of the aliena¬ 
tion. (1933) 2 Mad L J 62, 58 Mad 166, Foil.; (1933) 

1 Mad L J 465, Dissent, from; A I R 1937 Rang 446, 
Not foil. (1953) 2 M L J 308 s AIR 1954 Mad 93 (93) 
(Pt B) (Pr 5). 

-S. 28 (2) and (7) — Sale deed executed before 

filing of creditor's petition but registered a few days 
after filing—Is void as against the Official Receiver 
—Registration Act (16 of 1908), S. 47 — Scope and 
effect. 

The date of the transfer is the date of the registra¬ 
tion of the document and not the date of its execu¬ 
tion and the transfer cannot be ante-dated bv the 
operation of S. 47 of the Registration Act which lays 
down that a registered document shall operate from 
the time which it would have commenced to operate 
if no registration thereof had been required or made 
and not from the time of registration. A sale deed by 
a debtor which though executed before the filing of 
insolvency petition is registered after the filing ot the 
petition is void as against the Official Receiver as the 
order of adjudication relates back to the date on 
which the insolvency petition was presented. (1953) 

2 Mad L J 305. 

-S. 28 (2), (7)—Decree against insolvent pending 

insolvency in a suit filed before insolvency petition 


—Official receiver if bound — Traaster of Property 
Act (1882), S. 52. 

By the operation of S. 28 (7) the insolvency of the 
insolvent relates back to the date of the filing of the 
application for insolvency and a deciee in a suit for 
specific performance of an agreement to execute a 
mortgage filed against him before the application for 
insolvency parsed during the pendency of the appli¬ 
cation is not binding on the official receiver if he is 
not made a party to such suit even though the official 
receiver is bound by the equities of the insolvent and 
cannot he executed against him. The official receiver 
is not a legal representative of the insolvent. The 
devolution in favour of the official receiver under 
S. 28 (2) being a devolution by law. S. 52, T. P. Act 
has no application. The official receiver cannot be 
impleaded in execution of the decree and no relief 
can be claimed against him. (’5ft) (1951) I Mad LJ 
200 : 1951 Mad W N 137 : 64 Mad L W 181 t A I R 
1951 Mad 687 (690 to 692) (Pt B) (Prs 10.15 to 17) 
(DB). 

-Ss. 2S (2) and 34 (2)— Debt contracted by insol¬ 
vent alter his adjudication — Decree obtained in 
respect of the debt can be executed by attachment of 
a portion of the salary of- insolvent which had been 
excluded from distribution among the creditors — 
Debt or the obligation to pay it having been incurred 
by insolvent alter his adjudication and not before it 
is not provable under the Act — Hence creditor is at 
liberty to commence proceeding for recovery of the 
debt notwithstanding S. 28(2): AIR 1925 Oudh 688; 
34 Cal W N 751 Rel. on. - Civil P. C. (19CS), S. 60. 
See Provincial Insolvency Act (1920), S. 34 (2). (’62) 
40 Mys L J 673. 


-S. 23 (7)—Effect of—Relating back of receiver's 

jtle. 

The eflect of sub-s. (7) of S. 28 is that the adjudi¬ 
cation is deemed to have taken place on the date of 
:he presentation of the petition for adjudication and 
rom ,'that date the property vests in the Receiver, 
rherefore, transactions entered into by the insolvent 
it any 'time between the commencement of the 
nsolvency and the date of the adjudication order will 
cot prevail against the Receiver whose title by relation 
jack dates from the commencement of the insolvency. 
AIR 1957 Pepsu 22 (23) (Pt A) (Prs 3, 4). 

-Ss. 28 (7), 34 ( 2 )—Companies Act (19)3), Ss. 229> 

108-Winding of company—Debt due from company 
cot barred on date of petition for winding up but 
carred before winding up order is debt provable—AIR 
L958 Puni 341, Reversed. See Companies Act (1913). 
>.299. AIR 1961 Punj 84 (DB). 

-Ss. 28 (7), 51 (1)—A purchasing property of B in 

»xecution of his decree against B — Sale confirmed 
ifter filing ot insolvency petition by B-Receiver 
;elling same property to C-Elfect - Site in favour 
>f A being earlier prevails over C s sale. A I R 19I& 
Uad 400 and AIR 1916 Oudh 274, Rel. on-(Civil P. C. 
1908), S. 65). 1961 Raj L W 652 :1 L R (1962) 12 
laj 523. 

SECTION 28-A 

p-S. 28-A, Proviso I (as amended in 1948) — 

Final decision’ — Meaning of — Preliminary decree 
or partition is 'final decision’ — Civil P. C. (1908), 
is. 2 (2), 97, O. 20, R. 18. 

A decision is said to be final when, so far as the 
^ourt rendering it is concerned it is unalterable 
sxcept by resort to such provisions of the Civil r. U 
is permit its reversal, modification or amendment, 
similarly, a final decision would mean a decision 
vhich would operate as res iudicata between the parties 
f it is not sought to be modified or reversed by preterr- 
ng an appeal or a revision or a review application as 
s permitted by the Code. A preliminary decree passed 
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whether it is in a mortgage suit or a partition suit, 
must be regarded as conclusive. No doubt in suits 
which contemplate the making of two decrees — a 
preliminary decree and a final decree—the decree 
which would be executable would be the final decree. 
Section 97, Civil P. C. clearly indie ites that as to the 
matters covered by it, a preliminary decree is regarded 
as embodying the final decision of the Court passing 
that decree. 

After a father of a joint Hindu family became 
insolvent, the joint family properties consisting of 
bisand his two sons* shares were sold by the Official 
Receiver. The transferee sold the entire property to 
the respondent. The sons thereafter filed a suit for 
partition of ;the joint family property to which suit 
they made the respondent a party. A preliminary 
decree for partition was passed in favour of sons. 
The decree was eventually affirmed by the High Court 
in 1946. In the meanwhile there was ao application 
by the c ons for a final decree, which was granted ex 
p3rte. That decree was set aside at the instance of 
the respondent in 1950. By that time the new S. 28-A 
had come into force. On the question in appeal by 
the sons by Special Leave before the Supreme Court, 
whether the first proviso to S. 28-A would save the 
preliminary decree from being re-opened : 

Held, that in this case the sale made by the Odicial 
Receiver during the insolvency of the appellants' 
father was the subject of a final decision by a com¬ 
petent Court inasmuch as the Court decided that the 
sale was of no avail to the purchaser as the Official 
Receiver had no power to that sale. Nothing more 
was required to be established by the appellants before 
being entilled to the protection of the first proviso to 
S.28.A, AIR 1950 Mad 413. Reversed. Venkata 
Reddy v. Petthi Reddy, {1963) 1 S CW R 420: 
(1963) 2 S C J 577 : (1963) Supp 2 S CR61G : (1963) 
2 Mad L J (S C) 126 : (1963) 2 Andh W B (SC) 126 : 
AIR 1963 S C 992 (994, 996) (Prs 6 , 10). 


29-A—Retrospective effect—Father’s power 
to alienate son’s share if vests in Receiver. 

Under the new S. 28-A the powers of a father 
under the Mi talc* har a law to alienate the joint family 
property including the interest of his sons in the 
same for discharge of an antecedent debt not con- 
tracted for illegal or immoral purposes vests in the 
Receiver on the adjudication of the father as an insol- 
Jj e ^ l0n 28-A has retrospective operation. A I R 
1940 Mad 434, Reversed. Nageswaraswami v. Viswa- 
io?o o' (1953) 8 C J 539 j (1953) 2 Mad L J 252 : 

(Pr io) C R 894 J A 1 R 1953 S C 370 (372) (Pt A) 

* Ss. 28-A and 28 — Hindu Joint family — Insol- 
vency of father — What vests in official receiver — 
aiders power to sell son’s share for his personal 
ueots comes to end when son files suit for partition or 
jus share is attached by creditor — Power of receiver 
eing coextensive also comes to end-Decree-holder 
can execute decree against son’s share without leave 

i W Court. A I R 1965 Andh Pra 451 (453) 
A) (Pri 6,7) (DB). 

TT.^ 28-A — Effects of attachment of property on 
JS? ot alienation — Right which attaching creditor 
nfi! j y attaching property-Transfer by operation 

A rniS 0 ! affected. See Civil P. C. (1908), S. 64. 
AIR 1905 Andh Pra 52. 

flmr?ifi 8 ’^^ e ? ree obtained against Hindu debtors 
mr\nt a ? sons “~Joint properties attached before iudg- 
ment-debtors adjudicated insolvents - Sods* shares 
sited In r*^ CU i! of decree and sale proceeds depo- 
& 4 inP2 U . rt ^ A PP ,lcat,on by Official Receiver under 
of V° d , 10 ®ake available sale proceeds for benefit 
attach ^° lve 3, t s Cred,t0 * and not only for benefit of 
big creditor—Application is maintainable. See 


Provincial Insolvency Act, 1920, S. 4. A IR 1965F 
Andh Pra 52. 

-S. 28-A — Hmclu father becoming insolvent — 

Power to alienate interest of sons — If passes to offi¬ 
cial receiver. 

The power of the father to alienate the interests 
of his '.on-; for the satisfaction of his antecedent 
debts parses to the receiver as ‘property* within the 
meating ot the Provincial Insolvency Act. Once it 
has so passed by virtue of S. 28-A, S. 28 (2) of the 
Act debirs any creditor from having any remedy 
over the property of the insolvent which property 
includes the property defined under S. 28-A. A IR 
1953 S C 570. Foil.; A I R 1951 Mad 713 and A I R 
1951 Mad 1010. Diss. from. AIR I960 Andh Pra 131 
(133) (Pt C) (Prs 10, Jl). 

-S. 28-A — Father — Insolvency of — Powers of 

official receiver—Partition — Effect. See Hindu Lavr 
-Debts. A I R 1957 Andh Pra 692 (DB). 

-S. 2S-A—Scope—If ultra vires. 

Section 28 A is ultra vires the Dominion Legisla¬ 
ture and the power to sell the entire joint family 
property including the shares of the sons vested in 
the Official Receiver on the insolvency of the father 
of a Mitikshara joint family. \ I R 1952 Mad 27, Rel 
on. 1956 Andh W R 586 » A I R 1957 An ah Pra 609 
(610) (Pt A) (Pr 3) (DB). 


-S. 28-A—Scope — Exercise by Official Receiver 

of father's power to sell sons’ share—Interest of $on«\ 
—When passes—Question of fact. 

The question whether in a particular case the 
Official Receiver has exercised the power of father 
to sell sons’ share ano conveyed the entire interest 
in the property including the sous' share mu't b« 
decided on the facts of that case. It is true that the 
mere fact that the order of adjudication vests in the 
Official Receiver not only the share of the father but 
also tho power of disposition possessed by the father 
over the sons’* shares would not by itself convey 
to the purchaser the shares of the sons unless there 
is indication in the deed of sale or in the sale pro 
ceedings which preceded the sale that the Official 
Receiver purported to exercise that power of sale 
and did in fact sell the sons shares also. It is suffi- 
cient if the Official Receiver io fact exercises the 
right of the father to sell the share of the sons and 
convey the entire mterest in the property to the 
purchaser. The Official Receiver need not purport ‘to 
exercise the right to sell the right of the ffi r to 
sell the sons share as well, whatever this micht 
mean. It is sufficient if he sells the absolute interest 
in the property. There is no doubt a difference 
between the existence ol a power and its actual exe r 

s C uffir?e D ? ,' he h"" 0 t ? xist ? nce of Power may not be 
sufficient to show that in any particular case that 
it was exercised. At the same time the deed of safe 
executed by the Official Receiver need DOt 

i y t h . at he . was Freising the power of 

It Vilf^, ,nh i“ UD , d *f S . s ' 28 and 28-A of The Act 
It wiH be sufficient if he purports to convey the 

entire interest in the property and nnf 

A h in re iSU heiDSolvent fatber - 1956 Andh W R 586 ° 
AIR 1957 Aodh Pt. 609 (611) (Pt C) (P?5) (DB) ‘ 

over which the insolvent a SSJ? pr0perty 

which he may exercise for hi. “^postog power 

been held that the capacity of ai InsoUrenTto dl* 1 h “ S 
of Joint fami y property for his ni. 1 e ° dispose 

regard to the P facf St wh at Zts fe“th’ ha ? n * 

“ “ >» bwtm, &bto 'tolfZ 
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creditors, is not property within the meaning of 
S. 28 (2' In view of such judicial pronouncements 
the legislature amended the Act by adding S. 28-A 
and since that amendment the property of the insol¬ 
vent comprises and always his been deemed to com¬ 
prise aiso the capacity to exercise and to take pro¬ 
ceedings for exercising all such powers in relation to 
property as might have been exercised by the insol¬ 
vent for his own benefit. A Hindu father has the 
power or capacity to dispose of for his own benefit 
the interest of his sons in joint family property and 
therefore by the operation of S. 28-A such capacity 
may be exercised by the receiver. But when the 
manager of a joint Hindu family, who is not the 
father, exercises his po ver of disposing of property 
for the benefit of the joint family for purposes of 
legal necessity, he does not exercise the power for 
his own benefit. Therefore such a capacity is not 
comprised in the expression 'property' in S. 28-A 
and hence it does not vest in the receiver*. 59 Bom 
L R 1243 s 1LR (1959) Bom 13 : A I R 1959 Bom 229 
1230, 231, 232! (Prs 5, S, 9, 10, 11) (DB). 


-Ss. 28A nnd 28-Equitable assignment-Transfer 

by share-holder of his right to receive moneys in 
respect of shares of company in liquidation — Share¬ 
holder adjudged insolvent—Effect— Official Assignee 
if entitled to claim moneys in respect of those shares 
— Right of assignee indicated. See Provincial Insol¬ 
vency Act (5 of 1920), S. 28. AIR 1963 Cal 122. 

-S. 2SA (inserted by Act 25 of 1948) — Effect of 

section - Adjudication of father — His power under 
Mitakshara law to alienate joint family property 
including the interest of his sons for discharge of 
antecedent debt not contracted for illegal or immo¬ 
ral purooses vests in Receiver — S. 28-A has retros- 
oective effect. AIR 1951 Cal 210 (211) (Pt A) (Pr 5) 
(DB). 

_S. 28-A (inserted by 25 of 194S) — Retrospective 

operation — Section is retrospective and applies to 
all transfers which may have been effected by the 
receiver on an adjudication of the father or the 
managing member of a joint Mitakshara Hindu family 
under the Act. The fact that the decree of the trial 
Court had been passed already and the amendment 
was made during the pendency of an appeal does not 
affect the applicability of S. 28A. AIR 1951 Cal 210 
(211) (Pt B) (Pr 5) (DB). 

_S. 28-A—Father’s power to dispose of son's pro- 

. )ertv *— Vesting in official receiver—Attachment by 
creditor before insolvency — Effect — (Civil P. C. 
(1908), S. 64). 

The result of the enactment of S. 28-A, which is 
expressly made retrospective, is that the powers of a 
father under the Mitakshara Law, to alienate the 
joint family property including the interest of his 
sons in the same for discharge of an antecedent debt 
not contracted for illegal or immoral purposes vests 
in the Receiver on the adjudication of the father as 
an insolvent, as ‘property' within the meaning of the 
Insolvency Act! AIR 1953 S C 3.0, Rel. on. 

That as regards the attachment before insolvency 
it was not correct to read S. 64, Civil P. C. as putting 
an end to the power of sale because as between the 
transferor and the transferee the alienation would 
undoubtedly be operative and if the attaching credi¬ 
tor was paid off or for any reason the attachment 
ceased to subsist the alienee's right would be unassai¬ 
lable So long as there was no dispute raised by the 
attaching creditor regarding the sale, neither the son 
nor anybody else would have a right to challenge 
the sales by the Official Receiver on the ground of 
an attachment by another creditor: A I R 1939 Mad 
Rel on 1L It (19oS) Ker 1039: 195S KerLT 
99i’: l959 ker L) 509: AIR 1959 Ker 141 (144, 140, 
(Prs 20,21,30, 37, 40) (DB). 


~ s : 28-A — Insolvency of Hindu father — Sale by 
Official Receiver — Extent of right acquired by 
auction purchaser — Son’s shares — If pass — (T C 
Insolvency Act (2 of 1956), S. 29). 

The mere fact that the order of adjudication 
vested in the Official Receiver not only the share 
ot the insolvent father but also his power of 
disposition of the son's share would not by itself 
convey to the auction-purchaser the share of the 
sou, unless there is indication in the document or 
in the sale proceedings that the Official Receiver 
in fact purported to exercise that power of sale and 
did in fact sell the son's share as well. Where the 
saie*deed executed in favour of the auction-purchaser 
shows that what was conveyed by the sale was the 
interest notified to be sold and it is seen from the 
notice that what was notified to be sold was the 
right, title and interest of the insolvent in the pro¬ 
perties described in the schedule and there is no indi¬ 
cation in the notice or the sale-deed that the insol¬ 
vent's son's share was intended to be or was sold by 
the receiver it is not possible to hold that the insol¬ 
vent's son's share was also conveyed. The interest 
obtained by the purchaser must be limited to the 
insolvent's share in the property sold. AIR 1952 Mad 
776, Rel. on; AIR 1957 Andh Pra 009; 1950 A W R 
580, Explained and Distinguished. 1957 Ker L J 533i 
1957 Ker LT 532 :1 L R (1957) Ker 806 ; : A I R 1957 
Ker 144.146) (Pt B) (Pr 3) (DB). 


-S. 28-A, First Proviso-Final decision by com¬ 
petent Court'—Preliminary decree—If final decision 
-(Civil P.C (1908), S. 2(2,). 

A preliminary decree pissed on 2nd February, 1943 
by which the plaintiff's share has been declared as 
two-third in the entire property belonging jointly to 
him and his insolvent father and which preliminary 
decree has received confirmation by the appellate 
Court and finally by the High Court on 1st August, 
1940 is not a final decision by a competent Court 
within the meaning of the first proviso to S. 28-A 
holding that the word ‘decision’ is synonymous with 
decree. For the mere declaration of the rights of the 
plaintiff by the preliminary decree would not amount 
to a*final decision. 69 Mad L W 273: 1956 Mad W N 
248 : ILR (1956) Mad 1133 : (1956) 1 Mad L J 570 i 
AIR 1956 Mad 413 (414) (Pr 0) (DB). 

Reversed in AIR 1903 SC 992.] 

-S. 2S-A—Fraudulent transfer — Father adjudged 

insolvent - Alienation by father — Effect of setting 
aside of transfer on son’s share. See Provincial Insol¬ 
vency Act (1920), S. 53. AIR 1955 Mad 51 (DB). 

-S. 28-A—Insolvency of Hindu father — Power of 


Official Receiver to sell son’s interest. 

On adjudication of the father as an insolvent not 
mly the share of the father but also the .power of 
he father to dispose of the share of the son would 
rest in the Official Receiver under S. 28. But the 
nere fact that the order of the adjudication vested 
n the Official Receiver not only the share of the father 
>ut also the power of disposition possessed by the 
ather for the son’s share would not by itself convey 
o the auction purchaser the share of the son unless 
here is indication in the document or in the sale 
>roceediogs that the Official Receiver in fact pur- 
>orted to exercise that power of sale and did in ™ c } 
ell the son’s share as well. Where in the sale list it 
s said in the preamble that what is purported to be 
old is the entire right possessed by the insolvent in 

he immoveable properties described in the schedule, 

o also if in the sale deed, it is definitely stated that 

vhat is being conveyed is the property belonging 
o the insolvent under Muli mula geni and Janmi 
•ight of which the creditor became the auction pur- 
chaser the sale will be confined to the right of the 
nsolvent in the property and will not extend to tne 
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share of the son. Further, the power of sale of the 
•father is dependent upon the existence of coparcenary 
and if that coparcenary is terminated by division ;in 
status, the power ceases to exist. When prior to the 
date of sale the son issued a notice to the father 
demanding partition of the property, this would bring 
.about division in status 3aa prevent the Official 
Receiver from exercising the power of sale. ('52) 65 
Mad L W 634 : 1952 Mad W N 592: 1952-1 Mad L J 
681; AIR 1952 Mad 776 (777, 778) (Prs 3, 4). 

—S. 28-A—Powers under S. 28-A, whether vest in 
receiver. 

The power of the manager or the father, as the 
•case may be, under S. 28-A can 'vest in the Official 
Receiver. As the whole of the property of the insol¬ 
vent can vest in the Court or in the receiver at the 
commencement of the insolvencv, along with the 
entire property bis powers mentioned in S. 28-A also 
vest in the receiver. Pending the insolvency the in- 
solvent might get some properties or powers by devo¬ 
lution or otherwise. Such properties or powers also 
would vest in the receiver. 64 Mad L \V 906 : 1951-2 
Mad L J 438 : AIR 1952 Mad 27 (31) (Pt C) (Pr 9) 
(DB). 

S. 28-A, Proviso — “Final decision by a compe¬ 
tent Court." 

“Final decision by a competent Court" can only 
mean the decision of the Court which ultimately dis¬ 
poses ol the suit. If an appeal has been filed against 
the judgment of the subordinate Judge, it is impossi¬ 
ble to treat his judgment as final within the meaning 
of the proviso. 64 Mad L W 906 1 1951-2 Mad L| 
438: AIR 1952 Mad 27 (32) (Pt D) (Pr 10) (DB). J 

—-S. 28-A - Scope and effect - Decree against 
Hindu insolvent father and his son - Executability 
against son. 

Jh ihl°, 1 , VenCy ? f the fathe / of , a i° int Hind “ ‘amily 

' f nfV p D ° W Sta , nds> 3 ter ,he iD ‘ ro <luction 

1948 thioh h Pr °? nCial f nso| vency Act in April. 

bas retrospective effect, vests not only 

tho father but also Ihe power of the 

OffioU| t R d ‘ , ?° SB °J ,he Properties of the sons in the 
Official Receiver. But where actually the Official Re- 

Dertva^V 0 d ? nly th f fa , ther ’ s ,n,eres t f o the pro¬ 
perty and has not exercised the power of the father 

by bringing to sale the share orthe son also, S 28 

l d n IxTcution e nf ‘Sf d ® cree - holder from proceed'ing 
, 2 , l he d ® cree against the son’s share 

«f»hin« 5'‘ha voting of the power to dispose 
dn« nnM P u rty 10 1 Official Receiver. That vesting 

Pronertv n k hic aWay *• powe / of ,he son to sell thl 
execuSn “ * lght and n, . ttch ,ess P revent the 

the sS s ,h„r d * r P roceedin g with the sale of 
veS th5Z i S u D u 8r th® >aw there is no bar pro. 
agaiShe Z h ° d 11. l r0m e « cu «“8 the decree 

the wZ. insolvency of the father to dispose of 

mfS VBft TS 1 . 1 $ V °' fel ® -5S* 

ionVcp. *! 1951 M “> 1019 uoift 

SSSliiSiW!! hmilj;— Adjudication of 
cated^in,nfe h ? r oi 8 . H,ndu Joint family is adjudl- 

agalnst the sufoTAhe 1o* he f 1 mily ““Proceed 

not been rHo^r/. 6 ! °i , 6 ^ 0DS so iong as they have 
exercise of thought °of He ?. eiver ! S the 

shares of the son. ,?Li h fa . th , er himself to sell the 

such a ? under obtain circumstances. In 
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in the execution proceedings. (1951) 2 M L J 48 J 
1951 Mad W N 414 (L) x AIR 1951 Mad 713 (713, 
714) (Pr 1). 

-S. 28-A—Insolvency of Hindu father. 

When the insolvent is a Hindu father the property 
that would vest in the receiver would consist of the 
share of the father in the joint family property and 
the right, capacity or power of the father to sell the 
shares of the sons to pay antecedent debts which are 
not illegal or immoral in character. The effect of the 
vesting would be to take out or abstract from the 
joint family the properties that so vest in the official 
receiver and the funds realised bv him by the sale of 
the properties must also be deemed to have been ab¬ 
stracted or taken out from the joint family. Those 
funds would be at the disposal of the official receiver 
for payment to the creditors of the insolvent father 
subject always, of course, to the reverter of any sur- 
plus. The creditors of the sons would be entitled to 
w°wv -^ n %A^ gainst the surplus, if any. (’51) 1951 

- S. 28.A-"For his own benefie* - Meaning of— 
(2Hb) Cy ~~ T0W “ S Insolvenc y Act (1909), S. 52 

The words "forhis own benefie 1 can have reference 
on y to a father manager of Hindu joint family and 
{£,*?• ™ ana Ker other than father as the power of 
fl nV f £? ercisabl ® { °f “>e benefit of the family 
i“ dD 0 ol > rb,s . own * Hence S. 28.A has no applied 
tion to the insolvency of a manager other than father 
of a Hindu joint family. 1950 Mad W N 471 ; ( 19 SM 
2 Mad L J 173 ; 63 Mad L W 766 t ILR (195! i Mad 
449, AIR 1950 Mad 770 (771) (Pt A) (Pr 3, } ad 

T —?• 28-A ( inJ « l «d by Act 25 of 1948), and S 28 

- Sa,e 

r < ra c a ; 

Interest of the inso vent in the joint family eSe bnt 
also the interests of his sons as well ll 9 ' 50 i 9 u.j , , 
8 ,7 .MR ,950 M.d 6?1 

spSSmtSSSs 

ysAttsi > ft a 

SECTION 29 

«pp»- 

Act. See C. P. 

-Ss. 29, 28 (2) and (7) and 78 (*» n r *?* 

executing pronote on 7 1 « _ r n i ~~ Defendant 

filed by him on 17 7-54 - Adi U llS VOnCy , rt P ® UUon 

Money suit filed against him on 14.2°59 °-S°u'r hold 

did not fall within concept of $. 28 __ c« ,• 

does not govern suits instituted ~h Section 29 

-S. 29-Scope. 

There is nothing in S. 29 to indicate ■ 
where a person has been declared »„1 thatlnc «es 
official receiver has to be imnlonrte!t . nso [y ea (> (he 
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is provable in the insolvency. But where besides him 
another person is also sued and the claim is laid in 
the alternative, the continuance of the suit is more 
desirable than its stay because if the suit is totally 
sta\ed the plaintiff’s chance to obtain a decree against 
a defendant who is not adjudicated an insolvent is 
also withheld. The Court may permit the continuance 
of the suit subject to the condition that the insolvent 
or his estate would not be liable for any further costs 
incurred by the plaintiff. Where the trial Court stayed 
the suit merely by observing that the stay was neces¬ 
sary for avoiding further complications, and did not 
even mention what were the likely further complica¬ 
tions, the order involved material irregularity in the 
exercise of jurisdiction. I960 MPLJ 1368:1960 
Jah L 1 1186 : AIR 1901 MadhPra 199 (200) 

(Prs 2. 3). 

_S. 29—Stav under—When once there is an order 

of the Court which absolutely on its terms prohibits 
a party from executing the decree, the mere fact that 
the Court has power to modify such an order does 
not make it any the less an order staying the execu¬ 
tion of a decree. Hence, it cannot be held that as it 
was open to the decree-holder to have applied to 
have the order of stay under S. 29, modified or 
vacated it is not such an order of absolute stay as is 
contemplated by S. 15. See Limitation Act (190S), 
S. 15. AIR 1955 Mad 547. 

SECTION 30 

_Ss. 30. 2S (7) and 54 — Order of adjudication — 

Transfer held to be act of insolvency — Finding, if 
can be challenged in annulment proceedings. 

An order of adjudication is not conclusive as to 
the legal character of a transfer which it has held to 
bean act of insolvency. The transferee who was 
not a party to the adjudication proceedings can, 
therefore, challenge that finding in the annulment 
nioceediDgs. See Provincial Insolvency Act [o of 
1920), S. 28 (7). AIR 1951 Trav-Co 53 (DB). 

SECTION 31 

—S. 31 —Section applies to State debts. 

A protection order under S. 31. Provincial In¬ 
solvency Act, may apply either to all the insolvents 
debts or to some ot them. It draws no distinction 
between classes of debts, that is debts due to the 
Slate or to Corporation or Municipalities or private 
oersons. Section 31 does not impose any obligation 
whatsoever on the State. Certain creditors are by 
law given a right in certain circumstances to have 
an unfortunate debtor imprisoned for failure to pay 
his debt It is a form of execution recognised by the 
fide of Civil Procedure. The State can take ad- 
vantage of these provisions and the fact that a pro- 
lection order might be made is not an obligation 
imposed on the State. All that the section provides 
that the rights of creditors to imprison a debtor 
S. be curtailed if the debtor h„ bee. adjudicated 
insolvent. That being so, S. 31 must be held to apply 
So State debts. AIR 1952 Cal 251 (252) (Pt A) (Prs 5. 

6) (DB). 

_§ 31 _ Di'cretion of Court—Wrong exercise of 

discretion resulting in injustice to insolvent -High 
Court should interfere under Art. 22., Constitution 
of India-Civil P. C. (1903), S. 115-Constitution of 

India, Art. 227. , 

A protection order under S. 31, Provincial Insol- 
vency Act should not ordinarily be refused o an 
tici'i !ged insolvent who has been stripped of all his 
property which has by law vested in the official 
Receiver whose duty Is to discharge the insolvent's 
, ebt to the best of his ability, unless there is proof 
lha .he deutor has concealed some :of his assets or 
there is some special reason for refusing him the 


protection. The mere fact that the insolvent after 
his discharge would still be liable for the State debt 
in respect of the income tax is no reason for refusing 
him the protection from arrest. 

Where the Court wrongly refuses to piss a protec¬ 
tion order in favour of the insolvent in the exercise 
of its discretion under S. 31, Provincial Insolvency 
Act, it would be difficult for the High Court to exer¬ 
cise its powers of revision under S. 115, Civil P. C. 
unless it can be said that the jurisdiction has not 
been exercised judicially. But the High Court can 
and should interfere under Art. 227 of the Constitu¬ 
tion of India when the refusal to pass the order 
would result in real injustice to the insolvent. Inter¬ 
ference under Art. 227 should only be resorted to in 
rare cases where real injustice would be done if the 
Court could not interfere under 8. 115, Civil P. C. 
AIR 1952 Cal 251 (252) (Pt B) (Prs 7, 8, 9) (DB). 

-Ss. 31*5,23 and 75 — Interim protection from 

arrest in execution -of decree against debtor pending 
his application for adjudication — Inherent power — 
Refusal to grant protection — Not revisable either 
under S. 115, Civil P. C or Art. 227 of the Constitu¬ 
tion — Civil P. C. (I90S), S. 151 — Constitution of 
India, Art. 227. See Provincial Insolvency Act (1920), 
S.5. 1961 KerLJ 1272. 

SECTION 33 

O-Ss. 33, 80, 49 — Proceedings under S. 33—Pre¬ 

sumption under S. 118 (a), Negotiable Instruments 
Act does not arise — Nature of proceedings under 
S. 33—Jurisdiction and duties of Insolvency Court — 
Negotiable Instruments Act (1881), S. 118. 

No statutory presumption of consideration under 
S. 118 (a), Negotiable Instruments Act arises in 
favour of creditors in a proceeding under S. 33, Pro¬ 
vincial Insolvency Act for settlement of schedule of 
creditors and the Receiver exercising power unuer 
S. 80 is not bound to admit the debts in the sche¬ 
dule if the insolvent or the other creditors failed to 
displace that presumption. A I R 1958 All 54, Re¬ 
versed. A proceeding under S. 33 of the Provincial 
Insolvency Act is not a proceeding between the in- 
solvent-and the proving creditor. The proceeding is 
between the creditors represented by the Omcial 
Receiver and the insolvent. When a creditor, seek¬ 
ing to prove a debt relying upon a negotiable mstu- 

ment, or other evidence makes a claim for inclusion 
of the debt due to him, the Court, or, where he is 
authorised the Receiver of the estate of the insolvent, 
has to be satisfied about the existence of the debt, the 
amount due, its particulars and that it is provable in 
insolvency. Section S3 does not indicate he 
quantum of proof which may be regarded as suffi¬ 
cient to prove a debt. A Court may accept in proof 
of a debt a registered letter to the Court and an 
affidavit verifying the debt That, however, is a 
matter of procedure, and does not lay'downi as to 
what is sufficient to prove the debt. In each case it 
is for the Couit or the Receiver (subject to reviewin 
the manner provided by the Act) to consider whether 
the debt of which the creditor claims inclusion is 
proved. The decision of the question must of neces¬ 
sity depend upon the circumstances and the evidence 

led to prove the debt. , vT ,. 

The presumption under S. 118 o the NegoUab e 

Instruments Act is a presumption of considerat on. it 

does not in all cases prove the quantum of debt due 
by the insolvent at the date of insolvency, 
solvency Court has to ascertain whether a deM is 
due by the insolvent, whether the debt i i provable 

asas? t 

?he e de S bto V r e may h not bearded as binding upon the 
Court. 
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A debt to be entered in the schedule must be a real 
debt. The Court in each case has jurisdiction to in¬ 
vestigate whether there is a real dobt; whether pro¬ 
duction of a judgment or a negotiable instrument or 
other evidence may be regarded as sufficient to 
regard the debt as proved is a matter far the In¬ 
solvency Court to decide. The question is not to be 
adjudged in the light of any estoppel which may 
operate against the insolvent or of any presumption. 
The Court has power to insist upon proof of the debt 
apart from the judgment or the negotiable or other 
instrument. Whether the power should be exercised 
in the case of a judgment debt in a given case 
depends upon the discretion of the Court which has 
to be exercised on sound judicial principles. It is 
true that the Court ordinarily does not go behind a 
judgment against the debtor, on a bare suggestion 
by the debtor that the debt which is merged in the 
judgment did not exist or was bad. There must 
undoubtedly be circumstances prima facia justifying 
an enquiry. There must appear something that the 
judgment was procured by fraud or collusion, or that 
there has been miscarriage of justice. But a mere, 
irregularity or error in form will not be a sutficient 
reason for going behind the judgment. 


When a debt secured by a promissory note is 
sought to be proved, the Insolvency Court must 
enquire into the reality, and the quantum of con¬ 
sideration. What shape this enquiry may take will 
depend upon the circumstances of the case. In all 
cases of proof of debts undor S. 33, the burden is 
upon the creditor. That burden may be discharged 
by the affidavit of the creditor viewed in the light of 
a presumption which the Court may raise under 
S. 114 of the Evidence Act, that a bill of exchange 
accepted or?endorsed, was for good consideration. 
Hence the presumption under S. 118 of the Negoti. 
able Instrumen s Act that every negotiable instru¬ 
ment was made or drawn for consideration cannot 
avail against the Receiver of the estate of the insol. 
vent Official Receiver, Kanpur v. Abdul Shakoor, 
1985 All L J 492 : (1905) 1 S C \ 714 » (1905) 1 
SCW R 1029 i (1905) 2 S C J 691, (1965) 2 Acdh 
W R (SC) 152 i (1965) 2 Mad L J (SC) 152 1 (1965) 1 
SC R 254 :ILR (1965) 2 All 359: AIR 1965 SC 
920 (923, 924, 925, 926) (Pt A) (Prs 10, 12,13, 14, 
W «)• • 

•—Ss. 33, 24 and 4 — Patiala Recovery of State 
Dues Act (4 of 2002 BK), Ss. 4 and 11 - Powers of 
head ol department under S. 4 — Scope — He can 
determine not onlv amount of debt due but also 
whether alleged defaulter is defaulter or not—Insol¬ 
vency Court not precluded by S. 11 from going into 
question whether alleged debtor was really debtor 
ana liable to pay— Jurisdiction and power of In¬ 
solvency Court. 01 Pun L R753, Reversed. See Patiala 

1964SC y i223 tate ^ A< * (4 ° f 2 °° 2 BK,f S ’ AIR 


~-Sj. 33 (3), 37, 43 and 73 — Respective scope ac 
Applicability — Annulment of adjudication — Ordi 
veitiug property in Official Receiver under S. 37 • 
trieet — Debts included in schedule but not prove 
oetore annulment and closing of administration 
Administration reopened on creditor’s application 
the debts ° Heceiv«r t 0 entertain proof < 

A wa, adjudicated insolvent on 27th March, 194 
tha Insolvency Court, in annuUir 
{“J® an order under S. 37 of tl 
nfolvenqy Act that the properties would continue I 

1 m rtlrt 1 U A a Afa.A_ m I. . I it. m • 


cl. 


0 i25 c — ? 6ce ^ V0r * The administration „ 
iy€7, as there were no assets to be realist 


A suit filed in 1949 by B, a creditor, was decreed in 
1950, holding the properties mentioned therein as 
those of the insolvent. The administration was re¬ 
opened in 1952. In June and July, 1955 two more 
creditors, whose debts were shown in the Schedule 
but had not been proved, fi!ed proofs of debt before 
the Official Receiver. On the question whether the 
Official Receiver was competent to receive the proofs 
of debt and the creditors were entitled to proceed 
against the properties of the insolvent subsequent to 
the order of annulment! 

Held, it is open to the creditors to approach the 
Official Receiver in whom the property vested by an 
order of the Court under S. 37 of the Insolvency Act, 
to prove their debts before the Official Receiver. A 
debt not barred at the commencement of the insol¬ 
vency does not in and for the purpose of the insol¬ 
vency become barred by lapse ofjtime. The annulment 
of adjudication under S. 43 is merely a continuation 
of the insolvency and the vesting order in the Official 
Receiver is for the benefit of the general body of 
creditors. AIR 1924 Mad 163, Rel. on. *(1964)1 Andh 
W R 284. 

-Ss. 33, 78 (2), 28 (2), 34. 49, 62 and 79-‘Debts 

provable,* meaning of—Affidavit in support of appli¬ 
cation for permission under S. 28 (2) does not amount 
to proof of debt—Benefit of S 78 (2) cannot be taken 
—(Words and Phrases). See Provincial Insolvency Act 
(5 of 1920), S. 78 (2). AIR 1960 Andh Pra 257 (DB). 

—Ss. 33, 6, 9, 28, 24, 50, 53 —Debtor adjudged in¬ 
solvent — Petitioning creditor applying under S. 53 
for annulment of ceitain transfers by insolvent — 
Transferee cannot challenge order of adjudication on 
ground that petitioning creditor was not creditor of 
the insolvent. See Provincial Insolvency Act (5 of 
1920), S. 0. AIR 1963 Bom 212, 

Ss. 33, 50 —Proof of debts —* Revision — Inter- 
ference in — Civil P. C. (1908), S. 115, 

In an insolvency matter the Schedule of Creditors 
was prepared by the Receiver and was submitted to 
the Court, for necessary orders along with, the divi¬ 
dend proposed to be distributed amongst the said 
creditors and an application for fixing his remunera- 
tion. The Schedule and the proposal along with the 
application of the receiver for fixing his remuneration 
was at Court’s order shown to the creditors or their 
advocates for having their say on the same. The 
advocate of two of the creditors, A and B made an 
endorsement that he had no objection if reasonable 
remuneration was paid to the receiver. The Court 
thereupon passed an order that as the parties had no 
objection to the proposal and approved the proposal 
of the receiver, the receiver should distribute the 
dividend as proposed and also to receive the amount 
of his remuneration. After this order creditors A 
and B filed an application that as the debts of cre¬ 
ditors C and D had not been accepted as such by 
the Insolvency Court as required by S. S3, they 
were not entitled to share in the proposed dis¬ 
tribution of the assets. The Insolvency Court held 
that the Court had done what was necessary for C 
and D to be entitled to a sh,re in the distribution 
of the assets and that nothing further was requir¬ 
ed to be done by the Court in that respect. The 
appellate Court, however, held that as the Court 
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had not determined the 'correctness of the claims 
made by C and D, which the Court ought to have 
done, C and D were not entitled to a share in the dis¬ 
tribution of th<* assets. In the revision petition by C 
and D against the order: 

Held, that the question about the proof of debt by 
a creditor and the question about the acceptance or 
admission of his debt by the Insolvency Court are 
two distinct steps. One step is to be taken by the 
creditor and the other by the Court. It is only when 
the Court either accepts or rejects the creditor’s claim 
and, in case of acceptance, enters his name and claim 
in a schedule that it can be said that the question has 
been finally determined by the Court. The effect of 
the preparation of the schedule by the Insolvency 
Court and the affixation of the signature by the 
Civil Judge thereon was a question **hich is 
primarily within the jurisdiction of the appel¬ 
late Judge to determine. It might be that ano¬ 
ther Judge might have inferred from the fact that a 
schedule was prepared that the Court had also deter¬ 
mined the question about tho creditor and his claim. 
But, the fact that appellate Court has drawn a diffe¬ 
rent inference on the facts did not mean that the 
interference of the High Court was necessary in the 
interests of justice. Held, further, that even assuming 
that the failure to pass a specific order in terms of 
S. 33 was a mere irregularity and that the mention 
of the names of C and D in the Schedule suggested 
that the Court had accepted or admitted their claims, 
if in the absence of such specific order a competent 
Court took the view that specific order in terms of 
S. 33 had not been passed then it did not necessarily 
establish, except in certain exceptional cases, a case 
for interference of the Court of revision. (1964) 5 
Cuj L R 130. 

-Ss. 33, 49, 50 — Insolvency Rules (by Bombay 

High Court), R. 8 — Proof of debts — Admission of 
a claim by creditor — Requirements of — Specific 
order under S. 33 necessary — Mere inclusion of his 
name in schedule of creditors does not amount to 
compliance with S. 33. 

Mere acceptance of evidence tendered by the cre¬ 
ditor in support of his claim against the insolvent 
does not amount to admission of his claim by the 
Court. The question about the proof of debt by a 
creditor should not be confused with the question 
about acceptance or admission of his debt by the In¬ 
solvency Court. For acceptance of a debt, specific 
order in terms of S. 33 by the Court is necessary. 


For determining who are the creditors of the insol¬ 
vent and what is the amount due to them, three steps 
are lequired to be taken. The first of these three steps 
is to be taken by the creditor himself and that step is 
described a> proof of his debt in S. 49 read with R. 8 
of the Insolvency Rules (Bombay High Court) which 
prescribe the normal mode of proving a claim. The 
other two steps in the process are to be taken by the 
Court itself. The second step consists of the determi- 
nation of the persons -proving their debts as ere- 
ditors and the amounts:of their debts proved by them 
by passing a written order in that behalf as speci¬ 
fically stated in S. 33. The third and the last step 
consists of framing the Schedule of creditors and the 
debts due to them. Mere inclusion of a creditor’s 
name in the Schedule of creditors without prior de¬ 
termination of his claim in the manner prescribed in 
S 33, however, does not entitle him to a share in the 
distribution of the ^sets of the insolvent. AIR 1943 
P C 98; AIR 1934 Mad 465; AIR 1947 Pat 101, Dist. 
A 1 R 1940 Mad 500, Dissented from. (1964) o Guj 
L R 130. 

-Ss. 33 (3) and 41 — Limitation for tender of 

proof — Effect of order of discharge. 


Fixing of some time for proof of debts at the time 
of passing an order of adjudication is only for the 
convenience of parties. Hence delay in applying for 
proof of debts is Dot per se fatal to acceding to the 
pra>er for the inclusion ot debt in the schedule. No 
period of limitation is prescribed in the Insolvency 
Act during which a creditor should apply for proof 
of his debt. But this right of creditor to prove his 
debt is subject to the condition that he (creditor) 
should apply for proof of debts before the insolvent 
is granted an unconditional order of discharge and 
his assets are realised and distributed and th? sur¬ 
plus, if any, is paid to the insolvent. The granting of 
an unconditional order of discharge is the last act in 
bringing about a final termination of the insolvency 
proceedings. AIR 1936 Cal 807 and 54 Mys H C R 
261. Foil. ILR (1956) Mys 209 : AIR 1957 Mys 3 (4) 
(Pt A) (Prs 9, 10) (DB). 

“ 77 "Ss. 33 (3) and 41 —Death of insolvent before 
filing application for discharge — Effect—Automatic 
discharge — Meaning of — Unconditional order of 
discharge, when can be passed. 

The order of discharge contemplated under S. 33 
(3) is one made on the application of the debtor. It 
does not contemplate a case where the insolvent 
dies without filing aD application for discharge. 
‘Automatic discharge* does not mean ‘immediate 
discharge*. Those words can only mean a discharge 
brought about without any direct or immediate 
stimulus from without. Death of an insolvent is no 
bar to the Court suo motu granting an order of dis¬ 
charge to a deceased insolvent when the other con¬ 
ditions required under the Act, i. e., the realisation 
of his assets and the distribution of the same among 
his creditors are completed and when there is nothing 
else to be done. 

There is no reason to doubt the jurisdiction of the 
Court to grant an unconditional order of discharge 
in favour of a deceased insolvent when the pro¬ 
ceedings otherwise terminate. Even otherwise, an 
automatic discharge can occur when the insolvency 
proceedings finally terminate. Hence the death of 
the insolvent does bring about automatic discharge 
of the insolvent aod the insolvency proceedings do 
not terminate thereby. The creditors are, therefore, 
entitled to prove their debts even after the death of 
the insolvent till the unconditional order of discharge 
is passed. ILR (1956) Mys 209 : AIR 1957 Mys 3 (5) 
(Pt B) (Prs 12,13) (DB). 

-S. 33-Right of purchaser of mortgaged property 

— Mortgagee obtaining decree against mortgagor and 
purchaser — Mortgagor declared insolvent and sale 
annulled — Purchaser paying decretal amount is en¬ 
titled to be shown as scheduled creditor. See T. P. 
Act (1882), S. 92. (*52) 1952 Nag L J (Notes) 143. 

-Ss. 33, 75 — Order under—No second appeal. 62 

Pun L R 597: AIR 1960 Punj 604 (604) (Pt A) (Pr 2). 

-S. 33 - T. P. Act (1882), S. 53-A - Schedule of 

creditors — Proof of debt — Unregistered mortgage 

— Possession delivered to mortgagee — Insolvency of 
mortgagor — In proving debt, benefit conferred by 
S. 53-A, T. P. Act, is available to mortgagee as against 
Receiver in whom interests of mortgagor vest AIR 
1947 Lah 1 (F B). Rel. on. 62 Pun L R 597 : AIR 1960 
Punj 604 (604) (Pt D) (Pr 3). 

% SECTION 34 

-S. 34 — Civil Procedure Code (5 of 1908), S. 11 

and O. 9, Rr. 8 and 9 — Suit for recovery.cf money 
dismissed for default - Subsequent petition for proof 
of the debt in insolvency — Maintainability. 

The plea of res Judicata cannot be raised unless the 
matter directly and substantially in issue in the latter 
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suit has been heard and decided in the former suit. 
Therefore, where a suit was not heard and decided 
but was only dismissed for default, it cannot be said 
that there was anything decided in the former suit, 
which can operate as res judicata in a petition for 
proof of that debt in insolvency. Further, even where 
0. 9, R. 9, Civil P. C. applies, it could only be a bar 
for a second suit based upon the same cause of action. 
Therefore, the further condition that has to be prov¬ 
ed is that, the cause of action is the same in the suit 
previously instituted as well as in the application for 
proving the debt. 

It is well settled that the scope of an inquiry by the 
Insolvency Court under S. 34 of the Provincial Insol¬ 
vency Act is very wide. Even in a case where the 
liability of the insolvent is embodied in a decree, it is 
open to the Insolvency Court to inquire and go 
behind it and get to the real character of the trans¬ 
action. A fortiori in a case where the suit had been 
dismissed for default, it cannot be said that the credi¬ 
tor is debarred under S. 34 of the Act from proving 
his claim or for the Insolvency Court to entertain 
and inquire it, especially when the Civil Court had 
not decided the claim on its merits. 

The proceedings before the Official Receiver and 
the Insolvency Court in regard to pro >f of debt are 
not suits within the meaning of the Code of Civil 
Procedure. That being so, O. 9, R. 9, Civil P. C is no 
bar and does not apply to the case. AIR 1927 Mad 
579: AIR 1933 Cai 073: AIR 1947 Lah 4, Rel. on., 
57 I C 223 1 AIR 1950 Mad 184, Disting. (1964) 1 
ALT 129: (1964) 2 Andh W R 75. 


-Ss. 34, 78 (2), 28 (2), 33. 49, 62 and 79 - 'Debts 

provable', meaning of — Atfidavit in support of appli¬ 
cation for permission under S. 28 (2) does not amount 
to proof of debt - Benefit of S. 78 (2) cannot be 
taken — (Words and Phrases). See Provincial Insol- 
(5 of 1920) ' S - 78 (2 >- AIR 1960 AodR 

*0/ (UdJ. 

r—Ss. 34 (2) and 44 (2) — Insolvency of monthly 
tenant — Rent due subsequent to adjudication but 
before discharge is debt ‘provable'-Monthly tenancy, 

Sams if u cfcT ,^' AC1 (18821 ' Ss ' 105 ’ loe) - 

——Sj. 34, 28 (7) — Debt io time at time of preseo- 
Ution of insolvency petition but barred by the time 
of adjudication, if can be proved. 

‘ s in tia,e u “der Limitation Act 
k! n ft lbe Presentation ot the petition, could 
d .k . thel “ s0lvency of the debtor, notwith- 
“ su ! f t0 recover the debt was barred on 
of S j d , er adjudication. For the purpose 
34 12) adjudication takes effect from the date of 

( 394 HPr 2 ) “ °^ peliti0n - AIR 1959 Mad 394 

~Prcmissory note debt incurred by insol- 

oTout — d pron^nf^t.k» audu,enl pre | erence not carri- 
” 1 ‘ debt a * un5e °ured creditor. 

under Ss in ^ Pit » e n^^ m0 . rtgag f' is set aside 

for the fi;,,„ ad 54 a P d a su ‘t and a decree therein 
hashJS 1 ln stalment due under th^mortgage, there 

haudufenf «“VS bsta . ntial . patt Porrwmance of the 
»n «(ki Intention to prefer some of the creditors 

actually done an A harm has been 



ebt^coverel 3 

--ttwasM air ssaawfsp 


on. (*51) 64 VfLW 438: (1951) 2 Mad L I 32 : AIR 
1952 Mad 504 (2) (506) (Pt B) (Pr 11) (DB). 

-Ss. 34, 53, 54 — Mortgage declared void—Effect 

on debt. 

The mere fact that a mortgage is declared void 
under Ss. 53 and 54 does not make the debt included in 
it void. Though the mortgage deed is annulled under 
Ss. 53 and 54. the mortgagee thereunder caa rely 
on the debt included in the mortgage deed and prove 
the debt in insolvency as an unsecured cieditor. The 
mortgagee need not plead any fraud for proving these 
debts as for proving the mortgage. Further this view 
does not take away the effect of cancelling the mort¬ 
gage deed. The mortgagee, who was a secured credi¬ 
tor and could recover his dues in full under the 
mortgage set aside, is, owing to the cancellation of 
the mortgage, relegated to the position of a mere un¬ 
secured creditor, entitled only to the dividend (a 
mere fraction) of his dues, like the remaining un¬ 
secured creditors. 59 Cal 377 : AIR 1931 P C 245, 
Foil. (’51) 64 M L W 438 : (1951) 2 Mad L I 32 : 
AIR 1952 Mad 504 (2) (507) (Pt C) (Pr 12) (DB). 

-S. 34 — Joint family debt. 

A person liable for debts merely on the ground 
that he is a member of a joint family and that the 
debts are payable by the joint family cannot be ad¬ 
judicated insolvent for those debts, and those debts 
cannot be proved in his insolvency and will have 
only to be allowed for preliminarily in a partition 
suit brought by the purchaser of the other share or 
shares. But there are also undoubtedly circumstances 
which will make such a person "personally liable" 
lor the debt. Such as his being a member of a trading 
firm and holding himself out as a partner, and the 
debts being contracted for the trade. There is no 
need to wait then for a partition suit for allowing 
such debts which can be proved in insolvency of the 
person who had made himself personally liable for 
tho debts in addition to being liable for them from 
out of his share in the joint family properties. AIR 
1952 Mad 504 (2) (DB). 

"Ss. 34 (2) and 28 (2)—Debt contracted by insol- 
vent after his adjudication - Decree obtained in res¬ 
pect of the debt can be executed by attachment of a 
VOfoon of the salary of insolvent which had been 

r0 u. dlstril)uli0D among the creditors— 
Debt or the obligation to pay it having been incurred 
by insolvent after his adjudication and not before, it 
s not provable under the Act - Hence creditor is at 
liberty to commence proceeding for recovery of the 

fe'wHS*,*?• S 8 , (2J - AIR 1925 Oodh 

sg-“- cto " p - c - 

0n da , to J . of f °r winding up but 

A R d lSsR°P 0rder ** debt Provable- 

(191?/? 5 S5 1 ^»So R «r» rse ^ See Com P ai i>es Act 

(lyid), 5. 229. AIR 1961 Punj 84 (DB). 

rrj 5 ; 34 - Cochin Insolvency Act (7 of 109S M E.), 
Nature ZltV rightagainSt P rl °cipal debtor- 
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Held, also that the contingent liability came into 
existence on the date of the first promissory note 
executed by the principal debtor and not on the date 

mm Dewa of lhe note * (,50) 1950 Trav ‘ Co L R 493 
_ _ SECTION 35 

Ss. 35 and 53 — Sham and nominal transactions 
not covered b v $. 53 — Annulment of adjudication 
under S. 35, if controlled by 8. 53. 

After A was adjudicated as an insolvent, on a cre¬ 
ditor’s petition, the Court ordered annulment of a 
gilt-deed executed by A in favour of B on a petition 
under S. 53 o! the Provincial Insolvency Act filed by 
the Official Receiver. Pending appeal against that 
order, tke lower appellate Court annulled the insol¬ 
vency of A on application by B under S. 35 of the 
Act without considering the plea of the petitioning 
creditors that the gift-deed executed by A in favour 
of B was a fictitious, sham and nominal transaction. 
In revision against the order: 

Held, a transaction assailed on the ground of its 
beirg fictitious, sham and nominal is not covered by 
S.f3 of the Provincial Insolvency Act. The order 
annulling the adjudication is bad w ithout considering 
the plea of the petitioning creditors. (1963) 2 Andh 
L T 325 : (19fi3) 2 Andh W R 437. 

--5 s. 35, 37 — Annulment of adjudication — No 

vesting order—Effect of—Insolvent can claim benefit 
of Madras Act 4 of 1938—(Debt Laws—Madias Agri¬ 
culturists' Relief Act (4 of 1938), S. 14). 

Where an adjudication i> annulled under S 35 and 
no vesting order is made under S. 37 of the Provin¬ 
cial Insolvency Act (5 of 1920), the property does 
not merely revest in the insolvent but it reverts to 
him. The effect of the annulment relates back to the 
date cf adjudication and therefore the insolvent must 
be deemed to have had a saleable interest in that 
property for the purpose of being treated as an agri- 
culturist entitled to the benefits of the Madras Agri¬ 
culturists* Relief Act. AIR 1951 Mad 03 iFB), and 
A I R 1954 Mad 601 (FB), Foil. 1955 Andh LT 
(Civil) 150: (1955) Andh W R 199 : A I R 1955 
Andhra 152 (154) (Pt A) (Pr 3) (DB). 

-S. 35—Scope—Fraud between petitioning credi¬ 
tor and insolvent resulting in adjudication of latter 
as insolvent — Adjudication liable to be annulled 
under S. 35-Burden of proof. 

One C filed insolvency petition, dated 18-11-1965, 
to adjudicate one D, his wife K and his son S as 
insolvents on the ground that a sum of about Rs. 4,000 
was due to G under three promissory notes of the 
year 1948 executed in his favour by S as well as a 
separate sum of Rs. 350 due under a promissory note 
executed in his favour by S and his parents aforesaid 
in June 1951. The case of the petitioning creditor 
was that D and K, had guaranteed the liability of 
Rs. 4,000 of S under the three promissory notes aiore- 
said ; that D had executed a mortgage in favour of A 
on 25 7.1951 for Rs. 300 that he and his wife K had 
also executed a sale of all his properties to one R far 
a sum of Rs. 3,000 and that these alionations consti¬ 
tuted acts of insolvency. At the same time the peti¬ 
tioning creditor filed a suit agaiDSt D and his two 
wives and their childien for recovery of a sum of 
Rs. 4,780 due under the three promissory notes exe¬ 
cuted by S which were guaranteed by his parents 
under separate letters of guarantee passed by them in 
favour ot the petitioning creditor. The suit and the 
insolvency petition were dismissed as the petitioning 
creditor had not proved that D or K was indebted to 
♦him in the sum of Rs. 500. The petitioning-creditor 
thereupon filed appeals against the order dismissing 
insolvency petition and the suit. While the aforesaid 
appeals were pending, both the parties entered into 
a compromise and under that compromise, the mem¬ 


bers of the family agreed to be adjudged insolvents 
and the suit was decreed against them for the entire 
amount claimed with full costs. This compromise 
was entered into even without reference to their 
counsel. 

Held, that under S. 35 an adjudication is liable to 
be annulled if the proceedings resulting in the adjudi¬ 
cation are vitiated by fraud or collusion, or if it is 
proved that really do debt existed and the adjudica¬ 
tion was sulfercd by the debtor fraudulently admit¬ 
ting the existence of a debt. The Insolvency Court 
had undoubted jurisdiction to enquire into the 
factum of the debt and also to determine whether 
any judgment obtained against an insolvent as evi¬ 
dence of the debt was vitiated by fraud and collusion 
when an application is filed under S. 35 for (he 
annulment of the adjudication. In a majority of cases, 
direct evidence of fraud and collusion may not be 
available and the decision of the Court may have 
to rest upon circumstantial evidence. The circum¬ 
stances under which the compromise was entered into 
between the paities, led to the clear and irresistible 
inference that the compromise was brought about as 
a result of fraud and collusion. The question of 
burden of proof had no significance on the facts in 
the present case. All the members of the family were 
undoubtedly making common cause with the peti¬ 
tioning creditor. In view of the changed attitude of 
the members of the family, the duty to examine them 
was clearly upon the petitioning creditor and the 
Official Receiver and an adverse inference had neces¬ 
sarily to be drawn against them for the non.examina¬ 
tion of the members of the family. It may be that 
the decree passed upon consent may he binding 
between the parties. But so far as the adjudication 
was concerned, it should be annulled once for all. 
I L R (1948) 1 Cal 131 and A I R 1948 Nag 385 and 
A I R 1940 Mad 375 (FB), Rel. on. 78 Mad L W 715: 
I L R (1966) 1 Mad 449 : A I R I960 Mad 240 (241, 
243) (Prs 5. 8, 9. 10). 


-S. 35—Proceedings in insolvency — Termination 

of—Modes. 

Proceedings in insolvency can be terminated by 
any one of the following modes, namely, (i) by dis¬ 
charging the receiver; (n) by the insolvent applying 
for discharge and (iii) by annulment of adjudication. 
Wheie none of these things happened and, oa the 
other hand, the proceedings were kept pending, it 
could not be said that the Official Receiver had pot 
locus standi to maintain the application questioning 
the sale deed executed by the insolvent. (1963) 70 
Mad L W 757 : 1964 Mad W N 91. 


—Ss. 35, 28 and 55-Position of receiver—Obliga- 
ions under valid contracts of insolvent, entered into 
lefore insolvency. 

It is an elementary principle of insolvency law 
hat subject to the special provisions enacted by the 
nsolvency statute — Sections 5L to 54 the Official 
teceiver merely steps into the shoes of the insolvent 
nd can claim no higher rights than the insolvent. 
Vhere under a contract of lease entered into by the 
nsolvent he was bound to mike adjustment towards 
ent a certain amount received by him at the time ot 
utering into the lease the Official Receiver as the 
epresentative of the insolvent is equally bound to 
ive effect to the contract. He can have no real legal 
tasis for disputing the adjustment or to claim that 
he adjustment* would not be binding upon him. 
k I R 1958 Mad 486. 

—Ss. 35, 37-Annulment of insolvency under S. 35 
-Liability of debtor for outstanding debts remains 
inaffected — Words 'paid in full in S. 35 - Mean- 

The liability of the debtor for the balance of the 
lebt remaining unpaid at the date of the annulment 
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of adjudication of insolvency under S. 35 remains un¬ 
affected and can be enforced by the creditor as if 
there hid been no proceeding in insolvency against 
the deotor. 

By virtue of the provisions of S. 37 of the Act, the 
consequence of annulling an order ot adjudication is 
to wipe out .ilt tether the insolvency and its effect, 
except to the limited extent reserved under that sec- 
tioo. The legislature has introduced the fiction of vest¬ 
ing the title to his property retrospectively in the 
insolvent without invalidating the sales and disposi¬ 
tions of property and payment? duly made by the 
Court or the Official Receiver. The effect of annul¬ 
ment relates hack to the date of adjudication and the 
property does not merely revest in the insolvent. 

There is no scope for contending that no liability 
subsists against the debtor where the debts of the 
insolvent have been paid in full. The words ‘paid in 
full* occurring in S. 35 of the Act mean payment of 
the full amount as the creditor would be entitled to, 
as if no order of adjudication had been passed against 
the debtor. Hence, a person who seeks to set aside an 
adjudication altogether must show that indepen¬ 
dently of the insolvency, he had cleared off his debts 
and satisfied the creditors in lull. Case law Discussed. 
(1964) 2 Mys LJ 417: A I R 19G5 Nlys 117 (118,119) 
(Pt A) (Prs 4. 7). 


—Ss. 35 and 37 — Alienation during pendency of 
insolvency—If validated by order of annulment. 

An order of annulment does not have the effect of 
validating an alienation made by the insolvent during 
the pendency of the insolvency. See Provincial In¬ 
solvency Act (1920), S. *8 (2). AIR 1951 Nag 241. 

-Ss. 35 and 37—Debt Laws—C. P. and Berar Debt 

Conciliation Act (2 of 1933), S. 21 — Proceedings 
relating to same debt pending before Insolvency 
Court aod Debt Conciliation Board—Power of insol¬ 
vent to deal with property. 

Where, pending proceedings before the Insolvency 
Court, the debtor applies to the Debt Conciliation 
Board, even if it be assumed that the Debt Concilia¬ 
tion Board obtains precedence that does not abrogate 
the proceedings in the Insolvency Court. It merely 
“suspends” them. Whatever the position may be vis 
a vis the two Courts the insolvent has no power to 
deal with the property qua insolvent ILR (1951) Nag 

L J 106 : A 1 R 1951 Nflg 241 < 244) 

S. 35—Practice and procedure—Burden of proof. 

Where an application for annulment challenges the 
debt, whole stock and barrel and when the credi¬ 
tor s eligibility to lay the application in insolvency is 
sounded upon that debt.it is for him to show that the 
debt was not only genuine, but also one for the non¬ 
payment of which the debtor could have been per- 
i 0 f» n e a J ! X P ro «*ded against. 1951 Ker L T 553 t A l R 
1952 TravCo 234 (235) (Pt A) (Pr 4) (DB). 

Ss. 35, 6— Adjudication on basis of debt for 
winch debtor was not personally liable/ to petition¬ 
ing creditor—Validity. 

It Is a common place of the insolvency law that an 
act ot Insolvency to serve as the basis of adjudication 

P e W ion must be an act committed 

in rpcn* 'V i r 4 i? nc j V nle , ss there is a Phonal liability 
? debt there is no such relation of the 

an ad,udlcallon order - 

An insolvency proceeding is essentially a proceed- 

: D ?® ,sonam and only the personal debts due by 
the insolvent can be proved therein. y 

t J 1B .l ebt0r *■* not Personally liable for the 
lhe P eUll °ning creditor and when there 

when fc C t 6 “/ V, ojherdebtbeing in existence 
wnen the sale deed (alleged to be an act of insol. 


veocy) in favour ol the vendee was executed, it can 
on no account be treated as an act of insolvency. 
1951 Ker IT 553 i A I R 1952 Trav-Co 234 (236) 
(Pt B) (Pr?) (DB). 

•sCrTfOVRfi 


-Ss. 36 and 77 — Successive orders of adjudica¬ 
tion by two Courts A and B-Ef:ect of prior Order- 
Proper procedure — Application by official assignee 
of B Court for transfer of assets from A Court to B 
Court made to A Court — Maintainability-Absence 
of letter of request from B Court — Effect — (Presi¬ 
dency-Towns Insolvency Act (1909), Ss. 22 and 126). 

Where there are successive adjudications in insol¬ 
vency by two Courts, all the property of the insolvent 
vests in the Official Assignee appointed by the Court 
in which the prior adjudication was made and it will 
not be divested from him by the subsequent adjudi¬ 
cation by the other Court. In such cases it would not 
be just or equitable to allow the proceedings in both 
Courts to go on concurrently leading to a most un¬ 
desirable conflict of jurisdiction. The proper proce¬ 
dure in such a case would be for one of the Courts 
either to annul the adjudication or to stay all pro¬ 
ceedings thereof as provided by IS. 22 of the Presi¬ 
dency-Towns Insolvency Act or S. 36 of the Provin¬ 
cial Insolvency Act. Hence where there is a prior 
order of adjudication by A Court and a subsequent 
order by B Court, any assets in the hands of A Court 
can only be transferred to B Court in pursuance of a 
letter of request under S. 77 made by B Court to A 
Court. An application for transfer of such assets by 
the Official Assignee of B Court made directly to A 
Court is not sustainable under S. 30. 1956 Andh W R 
207 : AIR 1957 Audh Pra 649 (G50) (Pr 3) (DB). 

[Reversed on another point in AIR 1963 S C 754.] 

-Ss. 36, 11-Two Courts having concurrent Juris¬ 
diction to entertain insolvency proceedings in respect 
of same debtor—Proceedings already taken up in one 
Court—Other Court also has jurisdiction to entertain 
proceedings initiated subsequently. See Provincial 
Insolvency Act (5 of 1920), S. 11. AIR 1963 Madh 
Pra 228 (DB). 

SECTION 37 
SYNOPSIS 

(Provincial Insolvency Act (5 of 1920), S. 37.) 

1. Applicability. 

2. Section 37 and Section 39. 

3. Section 37 and Section 43. 

4. Sale in execution. 

5. Vesting order. 

6. Powers and duties of an appointee. 

7. Effect of annulment. 

8. Powers and duties of Court. 


1. Applicability. 

-Ss# 37,28 (2), 78 (2)—Execution petition dismissed 

— Adjudication of one of judgment-debtors — Subse¬ 
quent unconditional annulment of adjudication—No 
leave of Insolvency Court is required for filing subse¬ 
quent execution petition—Joint decree against several 
judgment-debtors—Execution against one—Effect of 
saving limitation against all — Limitalion Act (190S), 
Art, 182(5). See Provincial Insolvency Act (1920), 
S. 28(2). (1965) 1 Andh L T 73 i A I R 1986 Andh 
Pra 25. 

28 i 2) and 43 Limitation Act (1908), 
Art. 182(5) — Decree against A and B — Dismissal of 
execution application filed during pendency of insol- 
yency application by B and without leave of Court- 
Insolvency annulled unconditionally — As effect of 
annulment is to revert B to his original status by 
operation of law the execution application becomes 
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one in accordance with law even as against him in 
spite of the omission to obtain leave—Second execu¬ 
tion application filed within the period of limitation 
from the date of dismissal of the first is not barred by 
time though from the date of decree it may be so— 
Apart horn that, the application in the case is saved 
also by reason of the explanation to Art. Ib2. See 

ct (1S08,, Art 182 < 5 )* A1R 1963 Andh 
228 (DB). 

® S. 57—Official Receiver not made party to mort¬ 
gage suit — Efiect — Title to property on annulment. 

v l D ^ al Inso >vency Act (1920), S. 28(2). A I R 
19 o 4 Mad 604 (FB). 

-Ss. 37 and 3o— Annulment of insolvency under 

S. 35 — Liability of debtor for outstanding debts re¬ 
mains unaffected — Words “paid in full” in S. 55 — 
Meaning of. See Provincial Insolvency Act (1920), 
S. 35. AIR 1965 Mys 117. 

— S. 37—Death of insolvent—Court not passing any 
order for realization of property—Properties revert to 
debtor. See Provincial Insolvency Act (1920), S. 17. 
AIR 1954 Mys 52 (DB). 

—Ss. 37 and 35—Debt Laws—C. P. and Berar Debt 
Conciliation Act (2 of 1933;, S. 21 — Proceedings re¬ 
lating to same debt pending before Insolvency Court 
and Debt Conciliation Board—Power of insolvent to 
deal with property. 

Where pending proceedings before the Insolvency 
Court, the debtor applies to the Debt Conciliation Board, 
even if it be assumed that the Debt Conciliation 
Board obtains precedence that does not abrogate the 
proceedings in the Insolvency Court. It merely “sus¬ 
pends" them. Whatever the position may be vis-a- 
vis the two Courts, the insolvent has no power to 
deal with the property qua insolvent. ILR (1951) Nag 
12* 1952 Nag L J 106* AIR 1951 Nag 241. (244) (PtA) 
(Pr 21). 

-S. 37—Annulment of adjudication order does not 

have efiect of validating an alienation made by insol¬ 
vent during pendency of insolvency. See Provincial 
Insolvency Act (1920), Ss. 28 (2), 35 and 37. AIR 1951 
Nag 241. 

-S. 37—Order vesting only realised assets in the 

Court—Unrealised assets — If available for distribu¬ 
tion. 

Where at the time of annulment of an adjudica¬ 
tion, the Court has passed an order under S. 37 
vesting only the realised assets in the Court and has 
not passed an order vesting certain property (un¬ 
realised assets) of the insolvent in the Court for dis¬ 
tribution amongst the creditors, that property cannot 
be available to that Court for such distribution. The 
unrealised assets revert to the insolvent -from before 
the dale of annulment unconditionally, in the ab¬ 
sence of any condition prescribed by the Court, as 
if he had never been adjudged insolvent. 1959 B L 
JR 706 i AIR 1960 Pat 176 (178,179) (Pt C) (Prs 12, 
15) (DB). 

— Ss. 37 and 75 (2)—Appeal under S. 75 (2) — Re¬ 
ceiver becoming divested of property — Receiver is 
not necessary party to appeal — (Civil P. C. (1908), 
O. 1, R. 10 (2)). 

A plain reading of S. 37 shows that the receiver 
washes his hands off, where an order of adjudication 
is annulled. Where, therefore, the order of discharge 
has the effect of vesting the amount realised with the 
creditors in certain proportions and what is left to 
be done by the receiver is the doiDg of the minis¬ 
terial act of distribution in the proportion ordered 
by the Court, the receiver, according to the order of 
the Court, becomes divested of the property and in 
that view, it is not necessary to make him a party in 
an appeal under S. 75(2) against an order rejecting 
the application of the insolvent for discharge and 


annulling the order of adjudication. I960 Raj L W 
IS s ILR (1959) 9 Raj 923. 

-Ss. 37 and 28—Object and scope— Annulment — 

Insolvent gets back property in his original right — 
Vesting order is not necessary. See Provincial Insol¬ 
vency Act (5 of 1920), S. 28. AIR 1955 Trav-Co 241 
(DB). 

- 3 1“’Travancore Insolvency Act (8 of 1108), 

Ss. 28, 37, 43 - Execution of decree against insolvent 
without sanction and without receiver on record — 
Auction sale is valid — Annulment of adjudication — 
No Older of vesting property in any person—Assignee* 
of rights of auction purchaser seeking redemption 
with respect to property sold - He is entitled to de¬ 
cree. See Provincial Insolvency Act (5 of 1920), 
S. 28. AIR 1955 Trav-Co 241 (DB). 

2. Section 37 and Section 39. 

-Ss.37, 39—Absence of order annulling adjudica¬ 
tion. 

Section 39 expressly provides that the Court has. 
to make an order annulling the order of adjudication 
and that provision is mandatory. Where, therefore, 
although the Court gave sarction to the composition, 
there was admittedly no order made by the Court 
annulling the order of adjudication, S. 37 will not 
apply. And if S. 37 does not apply, it is obvious 
that the insolvency continues. AIR 1956 Bom 262 
(262) (Pr 7). 


3. Section 37 and Section 43. 


-Ss. 37, 33 (3) and 43 — Decree debt, not barred 

by time, shown in the schedule, though creditor did 
not prove it under S. 33 (3)—Annulment of adjudica¬ 
tion. 

Right of creditor to prove the debt before Official 
Receiver in whom property vests by order of Court 
under S. 57 is not affected as annulment of adjudica¬ 
tion under S. 43 is merely a continuation of the insol¬ 
vency and the vesting order in the Official Receiver is 
for the benefit of the general body of creditors — No 
question of the proof of the debt being barred on the 
ground that the debt was barred by time on the date 
of the petition for proof can arise as the debt was in 
time of the commencement of insolvency. AIR 1924 
Mad 104,Rel. on. AIR 1949 Mad 083, Doubted. 1964-1 
Andh W R 284. 


—Ss. 37, 43—Effect of order of discharge — Does 
lot operate to divest official receiver of property — 
Receiver closing or abandoning administration—Pro- 
>erty may be deemed to have reverted to insolvent. 
MR 1961 Andh-Pra 219 (222, 223) (Pt B) (Prs 19, 
12, 24) (DB). 

-S. 37—Annulment of adjudication under S. 43— 

Effect of. See Elections—Madras Village Panchayats 
Vet (10 of 1950), S. 10 (2). ILR (1958) Ker 215. 

-Ss.37 and 43 (1) — Annulment of adjudication 

inder S. 43 (1) - After annulment debtor loses pro- 
ection available under Act — Annulment without 
nesting of property in Official Receiver under S. 3/ 
Notice to petitioning creditor necessary before annuL 
nent. See Provincial Insolvency Act (5 °f /920)» 
>. 43 (1). (1965) 2 Mad L J 11: 78 Mad L W 442 : 
VIR 1960 Mad 29. 

-S. 37 — Annulment — Effect on vesting — If no- 

resting order is made at the time of annulling an 
idjudication under S. 43 any property of the insol- 
rent which may have vested in the Receiver reverts 
o the debtor automatically and the Court cannot 
hereafter divest the debtor of I he property and re¬ 
vest it in another person. See Provincial Insolvency 
^ct (1920), S. 43. AIR 1954 Mys 52 (DB). 

_Ss. 37 and 43 — 'Assets vested in Court’ and 'as- 

ets realised’—Distinction. 
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There is a difference between the ‘assets realised* 
and‘assets vested in the Court*. Though all the 
properties of the insolvents vest in the insolvency 
Chart, they cannot be said to be assets realised un¬ 
less the same had been actually realised. 1959 B L 
J B 706 : AIR I960 Pat 176 (ITS) (Pt A) (Pr 9) (C B). 

4. Sale in execution. 

• —Ss. 37 and 28 — Annulment of insolvency — 
Decree and execution sale in suit cn mortgage^ with¬ 
out impleading Official Receiver—Validity'—Effect of 
revertinz of property' to debtor on annulment — Sale 
in execution — If can be challenged by judgment- 
debtor or his representatives. See Provincial Insol¬ 
vency Act, S. 28 (2). AIR 1954 Mad 604 (FB). 

5. Vesting order. 

—S. 37—Annulment of adjudication — No vesting 
order — Effect of — Insolvent can ciaim benefit of 
Madras Act (4 of 1938). See Provincial Insolvency 
Act (1920), S. 35. AIR 1955 Andhra 152 (DB). 

—S. 37—Annulment—Vesting order. 

It is clear from S. 37 that in all cases of annulment 
of adjudication the court is not bound to pass an 
order for vesting the debtor’s property in some person 
and that it has got a discretion either to pass a vesting 
order or not to pass the same. If no vesting order is 
pissed, the properties revert to the debtor whose 
adjudication has been annulled. Imposition of con¬ 
ditions on the insolvent in cases in which his 
properties are to revert to him is alsa not obligatory 
aod is a matter of discretion. An order of annulment 
making provision for the protection of the creditors 
would defeat the ends of justice and lead to an 
abuse of the process of the Court. But if the case is 
one where there is no creditor to be protected, an 
order under S. 37 of the Provincial Insolvency Act 
vesting the debtor's properties in some other person 
or imposing conditions on the debtor if the properties 
are to revert to him should not'be passed at the 

SrVjM? annu,menL 1957 Kcr LT 877 s (1957) 


5. 37 — Absence of vesting order on annulment 
—Property reverts to debtor — Execution against 
insolvent judgment-debtor — Official Receiver is not 

(l908) ' °-2l. Rr. 60, 90) — 
Parties. AIR 1955 NUC (Mad) 2435, 

37 — Adjudication annulled — Vesting order 
not passed - Effect - Possession of Official Be- 

uffiiSS. 1An 

Where the adjudication order is annulled but the 
InsoUrency Court does not make any order under 

^L V “- ,U> ?u‘ Pr0 P ert >' in tbe 0fficU1 Receiver, the 
arfh,!w2if ,tut , t “ e situation becomes as before the 
aojudioibon and the quondam insolvent gets back his 

S ^ d ! ed ,. with M *!»• debts- But il he does 

SrilhtK?n«^io 8 P° ssess j on w bich still remains 
d£« 9® c,al Receiver, the possession of the latter 
,{' ome advene to the quondam insolvent. 

owner H ,k! P R t0perty on „ btha,f of the rightful 
2 i h Receiver sells the property the pos¬ 
talL„*5® Pueobaser however becomes adverse 
but Ku u d t am insolv ent from the date of the sale 
Sr t ii U Affi f lfllft , K? S 4 i0 2 W withi “ 1 2y^rs is not 

R i°“' l951 * a Mad L J 
(Pr3)(DB). d 1W 1097 * AIR 1952 Mad 179 (179) 

Powers and duties of an appointee. 

an< I duties of appointee. See 
{gtoation Act (1940). S. 30. AW 1955 NU C (Mad) 


7. Effect of annulment 

-Ss. 37. 43. 53. 54 — Annulment of adjudication. 

— Official Receiver cannot initiate proceedings under 
Ss. 53. 54. AIR 19C4 Andh P/a 299 x 303j (Pt C> 
(Pr 24) (DB). 

-Ss. 37. 54 — Sale by Hindu father before adjudi¬ 
cation on his behalf and on behalf of minor sons 
annulled — Property not sold by Official Receiver— 
Annulment of adjudication — Effect. 

Where a sale of the properties in question executed 
by a Hindu insolvent on his behalf and on behalf of 
his minor sons prior to adjudication, for valuable 
consideration to discharge antecedent debts is set 
aside at (he instance of the Official Receiver as 
offending the provisions of the Act- and the proper¬ 
ties were not effectively sold by the Official Receiver,- 
the effect of the annulment of adjudication is to 
re>toie tne sale in favour of the alienee. The object 
of setting aside the alienation as offending the pro¬ 
visions ot the Insolvency law is for the benefit of the 
insolvent’s creditors and where no provision is 
required to be made from and out of the property 
so far as the insolvent’s creditors are concerned, by 
reason of the adjudication having become annulled, 
the limited purpose lor which the benefit of such an 
order of setting aside disappears and the alienation 
in question must be deemed to have been left 
untouched. AIR 194-3 Mad 453 : (1943) 1 ML! 
166. Foil. 

What are saved under S. 37 are ’sales and disposi¬ 
tions of property and payments duly made* and the- 
‘acts’ done by the Court or Receiver could not be any 
act done at any lime by the Court or Receiver but 
must b* acts done by the Court or Receiver which 
will have a relation to the sales and dispositions of 
property and payments duly made. AIR 1930 Mad 
278 :5 1 M L J 116, Dissent, from. In this view, the 
‘acts* in S 37 (l) could not include the act of ordering 
the setting aside of the sale in question, the effect of 
annulment being to restore the prior state of things. 
It must, therefore, be taken that the order setting 
aside the sale has ceased to have any effect with the 
annulment of the adjudication. Further, so far as the 
minor son is concerned, his interest in the present 
case having already been parted with by the father 
who was competent to represent him and sell the 
property for purposes binding on him, it is not open 
to the minor son to question the alienation even on 
the assumption that the order setting aside the sale 
at the instance of the Official Receiver .continues 
alter the annulment In so far as the minor son is 
concerned, his interests had already passed to the 
alienee, and his interest did not vest in the Official Re¬ 
ceiver that it required revert consequent on the annul¬ 
ment the reason being that on the setting aside of 
the alienation it was only the insolvent’s interest that 
vested in the Official Receiver and that that interest 
a '® no . ~ uld , jevertJo the debtor on annulment. 
AIRW^Mad ol, ReL on. 1956 Mad W N 105: 

i L J 519: 69 Mad L W 93 s AIR 1956> 
Mad 341 (342, 343) (Prs 3, 4, 5). 

•—, S * 87 — , E ?eet of annulment—Alienations before 
insolvency declared not binding on Official Reeeiver 

— Subsequent annulment of adjudication — Suit for 
recovery of possession by heirs of insolvent —Annul, 
ment ot adjudication resulted in annulling decision 
by which deeds were declared not binding on Offi- 
SASS* - , P .“ who claimed unSer insS- 
E"oSKH r 01 ,ako ad '£“ u «*of decision obtained 

w 1107 ■ >*>» 
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to insolvent — Annulment of adjudication and then 
setting aside of annulment -Limitation for execution 
by Ofticial Receiver. 

When money is due to a person who has been ad¬ 
judicated an insolvent and the official receiver in 
whom the estate of that person has become vested 
files a suit to realise that sum of money, it cannot be 
said, that he is representing any of the creditors of 
the insolvent in realising that sum of money. After 
aa adjudication has been annulled, it is open to the 
quondam insolvent to take such steps regarding his 
property which he could ordinarily have done unless 
there has been an order under S 37 U), Provincial 
Insolvency Act, vesting the property in a trustee or 
an Official Receiver. When there is no such vesting, 
since the decree obtained by the Otficia! Receiver is 
capable of being executed after the adjudication has 
been annuled and till that order is set aside, failure 
by the insolvent to apply for execution during that 
period would disentitle the Official Receiver from 
seeking to execute the decree after the annulment 
order is set aside after three years from the date of the 
order on the previous application for execution. 
(1951) 1 Mad L J 551: 1951 Mad W N 412 i 64 Mad 
L W CGI : AIR 1951 Mad 879 (2) (880) (Pr 3) (DB). 

-S. 37—Debt Laws—Madras Agriculturists' Relief 

Act (4 of 1938), S. 10 — Applicant insolvent and pro¬ 
perty in hands of Receiver on relevant date — Sub¬ 
sequent annulment of adjudication—Applicant should 
be deemed to have had property on relevant date — 
Presidency-Towns Insolvency Act (1909), S 23. See 
Debt Laws-Madras Agriculturists* Rebel Act (4 of 
1938), S. 10. AIR 1951 Mad 581 (DB). 

fb -S. 37—Effect of annulment—Whether debtor 

has saleable interest in property in interval — Debt 
laws—Madras Agriculturists' Relief Act (4 of 193S). 


Per Full Bench — A debtor who was an insolvent 
on M0.1937 and 22-3-1938 (crucial dates for deter- 
mining the applicability of the Madras Agriculturists* 
Relief Act, 1938), but whose adjudication is subse¬ 
quently annulled has saleable interest in the property 
on those dates even though his property had re¬ 
mained vested in the Official Receiver on those parti¬ 
cular dates. The reason is that the effect ot the 
annulment ol the adjudication relates back to the 
date of the adjudication and is as if no adjudication had 
taken place, except as regards the acts of the Court 
and the Official Receiver which are validated by S.3<. 
AIR (29) 1942 Mad 523, Explained. 


Hence if the property is agricultural property he 
would be entitled to relief under the Madras Agri- 
culturists’ Belief Act, 1938. Arunactnlam Chettiar v. 
Narayanasuami Gounder, 1951 M W N Is 1951 1 
Mad LJ 35 : AIR 1951 Mad 63 166 , 67) (Pi A) 
(P/s 9, 11) (FB). 

-S. 37—Annulment—Retrospective operation. 


Where the order of adjudication is annulled un¬ 
conditionally, the property reverts to the insolvent 
retrospectively. Therefore where an insolvent brings 
a suit for recovery of money and the order of ad¬ 
judication is annulled pendente lite, but before the 
hearing of the appeal, the suit cannot be dismissed 
by the appellate Court on the ground that the in¬ 
solvent’s property vested in the receiver. 1954 Nag 
L J 593 i ILR (1955) Nag 970 i A 1 R 19oo Nag 47 
(49) (Pt B) (Prs 12, 13). 

M _Ss. 37, 28 (2) — Annulment of adjudication 

order—Effect on alienation pending insolvency. 

An order of annulment does not have the effect 
f validating an alienation made by the insolvent 
urine the pendency of the insolvency. 20 Mad 4o Z: 
7 Mad 7 and AIR 1937 Mad 717, Not approved; AIR 
930 Mad 278 and AIR 1937 Mad 131, Approved. 


1932 Nag L ] 106: ILR (1951) Nag 12: AIR 1951 
Nag 241 (245) (Pt E) (Pr28). 

-S. 37—Order of annulment becoming final. 

The contention that the orders passed by Insol¬ 
vency Court while passing an order of annulment 
directing only the assets realised lo remain vested in 
the Court for payment to the creditors are against 
the provisions of S. 37 itself and are bad in law, and 
that the appropriate order should have b-.ea that the 
properties of the insolvent remained vested in the 
Court for the purpose referred to above, cannot be 
raised after the orders have become final and binding, 
no apoeal having been preferred against it. 1959 
B L J R 706 : AIR I960 Pat 176 (178) (Pt B) (Pr 10) 
(DB). 

-Ss. 37 and 28 — Rights of insolvent during pen¬ 
dency of insolvency — Effect of annulment stated. 
See Provincial Insolvency Act (5 of 1920), S. 28. 
AIR 1955 TravCo 241 (DB). 

8 . Powers and duties of Court. 

-Ss. 37, 78 (2) — Unconditional order of adjudi¬ 
cation-Powers of Court. 

Under S. 57, in the absence of any conditions 
imposed by the Court, the properties would auto¬ 
matically revert to the insolvent as soon as the order 
of annulment is passed. But the Court does not 
become functus officio so as to be incapable of 
passing a subsequent order in order to make the 
properties formerly vested in the Insolvency Court 
available for distribution among the creditors on their 
applications. 

Section 78 (2) has no application to the exercise of 
such power by the Court. ILR (1950) Cut 117 : AIR 
1950 Orissa 233 (233, 234) (Pr 2) (DB). 

SECTION 38 


-S. 38-Applicability—Order of insolvency under 

S. 47 (1), Bombay Agricultural Debtors* Relief Act — 
Debtor if entitled to further relief similar to one 
under S. 38, Provincial Insolvency Act. See Debt 
Laws—Bombay Agricultural Debtors* Relief Act (28 
of 1947), S 47. AIR 1955 NUC(Bom) 1174. 

-*s. 38. 28 and 59—Vendee obtaining goods under 

fraud — Vendee declared insolvent subsequently — 
Receiver or trustee in Composition Scheme not en¬ 
titled to the goods-Equity is in favour of vendor— 
Specific Relief Act (1877). S. 11 (d). See Provincial 
Insolvency Act (1920), S. 28. (1963) 1 Ker L R 443. 


SECTION 39 

-Ss. 39 and 40-Hindu Law-Joint family-Debts 
re-partition debt of father - Decree by creditor 
inst father - Liability of sons to pay --Principle 
pious obligation applies - Insolvency of father - 
is* liability not affected - Creditor can sue tor 
avery of the debt - Limitation - Limitation Act 
38), Art. 120. See Hindu Law - Joint family - 
* AIR 1965 Andh Pr» 285. 


—Ss 39 and 37 - Absence of order annulling ad- 
idication. 

Section 39 expressly provides that the Court has to 
lake an order annulling the order of adjudication 
nd that provision is mandatory. W here, therefore, 
Ithough the Court gave sanction to the compositnn, 
iere was admittedly no order made by the Court 
nnulling the order of adjudication, S. 3< will not 
pply. And if S. 37 does not apply, it is obvious that 
he insolvency continues. See Provincial Insolvency 
kCt (5 oi 1920), S. 37. AIR 19o6 Bom 262. 
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SECTION 40 

__ 5 S( 40 and 39 — Hindu La.v — Joint family — 

Debts — Pre-partition debt of father — Decree by 
creditor against father — Liability of sons to pay — 
Principle of pious obligation applies — Insolvency of 
father—Sons* liability not affected—Creditor cm sue 
for recovery of the debt —Limitation— Limitation Act 
<190S)i Art. 120. See Hindu Law — Joint family — 
Debts. AIR 1905 Andh Pra 285. 

.—S. 40 — Petition fot rc-adjudication — Require¬ 
ments* 

When the statute is thoroughly silent as to the 
kind of requirements under S. 9 which are to be 
fulfilled in the case of the original adjudication 
where I he statute deals with re-adjudication, it is 
not for the Court by a process of judicial construc¬ 
tion to indulge in anything like a legislative en¬ 
largement of the Act. Hence on an application for 
re-adjudication after the annulment of the original 
adjudication on account of the failure of a compo¬ 
sition scheme which intervened, it is not incumbent 
upon the petitioning creditors to satisfy the require¬ 
ments of S. 9. See Provincial Insolvency Act (5 of 
1920), S. 9. AIR 1953 Mad 375. 


SECTION 41 

—Ss. 41 (2) (c), 67 — Scope — Sale of property in 
contravention of S. 60 — Conditional discharge of 
insolvents under S. 41 (2) <c) — Effect — Right of 
insolvents to recover possession of property. 

The effect of the order of conditional discharge 
under S. 41 (2) (c) is that* subject to the conditions 
laid down in the order, the insolvents are free men 
after the order of discharge. They are not bound by 
the debts incurred by tnem or proved against them 
up to the date of discharge. But they do not get 
back the properly which has vested in the official 
receiver. Even though the receiver had been dis¬ 
charged the creditors are entitled in case the propeity 
reverts to the receiver for some reason or other to 
apply to the insolvency Court for the ro appointment 
receiver, and the sale of the property and 
distribution of the proceeds amongst them. AIR 194* 

\ ? d 3,Pi? tin 8- 1&57 All w R (HC) 111, AIR 1957 
All 202 (203) (Pr 8) (DB). 

-Ss. 41 and 75 — Conditional order of dischage— 
Dismissal of application for review—Appeal. 

An order dismissing an application for review of 
an earner conditional order allowing the insolvent’s 

i discha w is Dot appealable. 

sPiSr^n rs ^ 11141 ■ a,b i9so 

Ground a for” ^' ond '* , *' on| d °rder of discharge — 

n 2J“ dl9b J or , executed a release of share in Tavazhi 

ffirn’lS! t h S k. S,er be,0r ? a PPty iD 8 ,or a< d/udica- 
,l?“- Th ® Tavazhi was undivided at that time and 

nirtu U er ab ? olut6 'y inoperative. The pro- 

mo L be .° Dge i 10 th °. T/vazhl and the debt P or . s 

he rnn r u Wa \ a i v ? 0n tbe da,e °1 tbe transfer so that 
ne could not ask for partition. 

in Tiui’ ui en ** tbe debtor had no transferable share 
VIIjW” 00 , the date of his adjudicate 
his h ? V ® ob . tained a sb “re after the lifetime of 

a 0356 waa °P° a the Court 
sueW. th discharge conditional and to direct that 

BS,JL ,w ptl aCq .K ired xf h j uld iD the 0 ffi=‘ a l 

/AmpnS f * further, the Madras Marumakkattayam 
HS Act (20 of 1958. Kerala) had conferred 
llfe-Hmp 0 e T ^ lorce Partition even during the mother's 
ST’ V s lh u« efora that the debtor's 

Receiver for the benefit of his creditors 1 


Ker L T 445 . 1958 Ker L J 583 : 1LR (1959) Ker 
27 : AIR 1959 Ker 376 (377) (Pt A) (Prs 2, 3). 

-Ss. 41 and 75—Concurrent orders—Revision. 

The fact that the Courts below have passed con¬ 
current orders of discharge is oo bar to interference 
in revision in propar cases. 1958 Ker L T 445 : 1953 
Ker L J 5S3 : ILR (1959) Ker 27 : AIR 1959 Ker 376 
(377) (Pt B) (Pr 5). 

-Ss. 41 and 42— Power of Court to refuse absolute 

discharge—Grounds. 

The Court has got the power under S. 41(2), cl. (a) 
to refuse absolute discharge in appropriate cases. 
S. 42 of the Act mentions circumstances on proof of 
which the Court shall refuse absolute discharge. 
This may mean that the Court might grant discharge 
subject to conditions or suspend the ordtr of dis¬ 
charge in appropriate cases. But irom this it does not 
follow that the Court has no power at all to refuse 
absolute discharge so as to leave the insolvent an 
undischarged insolvent for life. Where the conduct 
of the petitioner insolvent is not bona fide in that he 
had sold all his assets before filing the insolvency 
petition and had failed to produce account books and 
there is nothing to show that conditions if imposed 
will be complied with, the Court is justified in rcfus- 
ing to grant an absolute discharge. Where the Court 
cannot graut absolute discharge without any condi¬ 
tion nor does it find room or justification for imposing 
conditions with an expectation that the same will be 
complied with, there is no other course but to refuse 
absolute discharge. 1956 Madh B L J 340 : vladh 
BLR 1956 : (Civ) 53 : AIR 1956 Madh B 254 (254, 
255) (Prs 6, 7. 9, 11) (DB). 


-S. 41 (2) (b) and (c) — Refusal to discharge ab¬ 
solutely—Appropriate order. 

Although it is competent in extreme cases for the 
Court to refuse discharge absolutely when the insol¬ 
vent is guilty of some misconduct or dishonesty 
either before filing the petition for insolvency or 
during the proceedings of insolvency, in the rest of 
the cases the Court ought to consider as to whether 
it would be appropriate to pass an order of the nature 
indicated in Cls. (b) and (c) of S. 41 (2). 

As re/ards the grant of conditional dbcharge in 
favour of an insolvent where he has given up all his 
property for the benefit of the creditors and nothing 
is left with him, it is futile to impose such a condition 
where what the insolvent earns is barely sufficient 
for the maintenance of his family and practically 
nothing is left for payment to the creditors and there 
are no reasonable prospects of his coming by any 
property from any other source. 

Where in the case all that is alleged is rash and 
hazardous business and there is no allegation or proof 
of any dishonest conduct, and bearing in mind the 
object of Bankruptcy Laws that the debtor cn giving 
up whole of his property should be a free man again 
able to earn his livelihood, then it is pre-eminendy a 
case where the Court should direct suspension of the 
order of discharge. 1900 Jab L J 548 i I960 M P C 
331 i i960 M P L j 662 * AIR 1960 Madh Pra 204 
(205) (Pt B) (Prs 10,11,13) (DB). 

~T Ss *r a . nd 44 "" Absence of notice — Effect on, 
order of discharge. 1 

The absence of notice under S. 41 to a creditor 
would not invalidate the order of discharge especially 
when the creditor has filed a review petition against 
the order of discharge on the ground of absence of 
hbn and tbat Petition has been dismissed 
MadL J 527 harge ordor has becotne final. (1950) 1 
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Fixing of some time for proof of debts at the time 
ot passing an order of adjudication is only for the 
convenience of the parties. No period of limitation 
* Prescribed in the Act during which a creditor 
should apply for proof of his debt. But this right of 
creditor to prove.nis debt is subject to condition that 
l*e should apply for proof of debts before the insol¬ 
vent is granted an uncondional order of discharge 
ana his assets are realised and distributed and the 
surplus, if any. is paid to the insolvent. 1 L B (1956) 
Mys 209: AIR 1957 Mys 3 (4. 5) (Pt A) (Prs 9, 10) 
(DB). 

“ 7 —S. 41—Death of insolvent before filing applica¬ 
tion for discharge — Effect—Automatic discharge — 
Unconditional order of discharge, when can be 
passed. 

Death of insolvent is no bar to the Court suo motu 
granting an order of discharge of the deceased insol¬ 
vent when other conditions required by the Act are 
fulfilled. Even otherwise, automatic discharge can 
occur when the insolvency proceedings finally termi¬ 
nate. But mere death does not briDg aoout automatic 
discharge and the insolvency proceedings do not 
terminate. Creditors can prove their debts even after 
the death of the insolvent till unconditional discharge 
order is passed. ILR (1956) Mys 209 : AIR 1957 Mys 
3 (5) (Pt B) (Prs 12, 13) (DB). 


ourden of the losses and yet go on with the transac¬ 
tion hoping that by some miracle there would be a 
windfall and being fully aware of thair position of 
financial embarrassment continue the trade, the Court 
is right in refusing to grant an absolute order of dis¬ 
charge because a mentality such as this denotes rash¬ 
ness as well as great hazard. 1960 Jab L J 546 j 1960 
M P C 381 : I960 MPLJ G62 : AIR 1960 Madh Pra 
204 (205) (Pt A) (Pr 5) (DB). 

S. 42 (1) — Debtor agreeing to refer case of 
mother’s time-barred debt to arbitration — Conduct 
does cot amount to fraud. 

^Vhere, although the debtor’s mother’s debt had 
been barred by time he became a party to an agree¬ 
ment to refer the case to arbitration and by so doing 
the mother was able to obtain a decree in terms of the 
award : 

Held, that it might be the misconduct of the arbi¬ 
trator if he gave an award in favour of the mother, 
but the conduct of the debtor in agreeing to refer the 
dispute to arbitration did Dot amount to a fraud 
which would disentitle him to an order of discharge. 
1960 Raj L W 18 : ILR (1959) 9 Raj 923. 

-S. 42 (c) — Debtor making some attempts to earn 

honestly by service or small trade — Case does not 
come under clause. 1960 Raj L VV 18 : ILR (1959) 9 
Raj 923. 


—S. 41 (2) (a) — Absolute discharge — Debtors 
held entitled to absolute discharge in circumstances 
of case. 

The debts were incurred long before 1932. The 
application tor adjudging the petitioners as insolvents 
wa< filed on 15th May, 1946 and according to the 
report of the receiver, every property in the hands of 
the debtors had been accounted for and realised. Ac¬ 
cording to the receiver, the debtors were eking 
out existence with difficulty. This report was dated 
21st July, 1952 and although more than six years had 
elapased since then, no property was found in the 
hands of the debtors on which the creditors could 
lay their hands. 

Held, that it would be a mockery of law if the 
debtors were to continue to remain undischarged 
ar c! that they were entitled to an absolute discharge. 
1960 Raj L \V : 18 : ILR (1959) 9 Raj 923. 

SECTION 42 

—Ss. 42, 41—Power of Court to refuse absolute or 
conditional discharge—Grounds for. stated. See Pro¬ 
vincial lusolvency Act (5 of 1920), S. 41. AIR 1956 
Madh-Bha 254 (DB). 

-S. 42 (1) (b) — Insolvent not keeping accounts— 

No discharge. 

Where the insolvents who were allowed to carry 
on trade and keep accounts were either reckless in 
carrying on business or they had kept accounts but 
did not produce them, the Court should not he too 
ready to help them in the matter of getting their 
adjudication annulled. In such a case the Court 
would refuse to grant discharge. (1880)-15QBD 
213, Ref. 

Conditional discharge was also refused because of 
the behaviour ot the insolvent, who was allowed to 
continue trade on condition that he kept accounts, in 
uot helping the Official Receiver and not keeping the 
whole property at the disposal of creditors for distri¬ 
bution in insolvency proceedings. Madh BLR 1954 
(Civ) 69 i Madh B L J 1954 H C R 609 and 934 : 
A I R 1955 M B 79 (79, 80) (Prs 3, 4) (DB). 

-S. 42 (1) (f) — Rash and hazardous transaction— 

Refusal to grant absolute order of discharge. 

Where the insolvents, dealing in a speculative busi¬ 
ness, know that they are not in a position to bear the 


-S. 42 (a)—Circumstances under which bar under 

sub.section would arise. 

The bar under sub-section (a) of S. 42 would arise 
if the debtors have in their possession cash and 
jewellery of large valuation or, are carrying on busi¬ 
ness aod earning a good amount or have secretly 
with them reserves which prompted them to spend 
large amount of money in marriages or in living 
affluent life. 1960 Raj L W 18 : ILR (1959) 9 Raj 
923 

SECTION 43 

-Ss. 43, 37, 53, 54 — Annulment of adjudication- 

official Receiver cannot initiate proceedings under 
Ss. 53, 54. See Provincial Insolvency Act (1920), S. 37. 
A I R 1964 Andh-Pra 299 (DB). 

-Ss. 43, 33, 37 and 73 — Respective scope and ap¬ 
plicability—Annulment of adjudication—Order vest¬ 
ing property in Official Receiver under S. 37—Effect 
—Debts included in schedule but not proved before 
annulment and closing of administration - Adminis¬ 
tration reopened on creditor’s application—Power of 
Official Receiver to entertain proof of the debts. 

Held, it is open to the creditors to approach the 
Official Receiver in whom the property vested by 
an order of the Court under S. 37, to prove their 
debts before Official Receiver. A debt not barred at 
the commencement of the insolvency does not in and 
for the purpose of the insolvency become barred by 
Iap«eoftime. The annulment of adjudication under 
S. 43 is merely a continuation of the insolvency and 
the vesting order in the Official Receiver is for the 
benefit of the general body of creditors. 1964-1 Andh 
W R 284. 

-Ss. 43, 28 (2), 37 — Limitation Act (1908), 

Art.-182 (5)- Decree against A and B - Dismissal 
of execution application filed during pendency of 
insolvency application by B and without leave of 
Court — Insolvency annulled unconditionally 
As effect of annulment is to revert B to his orig’nal 
status by operation of law the execution applica¬ 
tion becomes one in accordance with law even as 
against him in spite of the omission to obtain leave 
— Second execution application filed within the 
period of limitation from the date of dismissal of 
the first is not barred by time though from the 
date of decree it may be so — Apart from that, the 
application in the case is saved also by reason of the 
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explanation to Art. 182. See Limitation Act (1908), 
Art. 182 (5). A I R 1903 Andh Pra 228 (DB). 

_S. 43—Applicability — Defective order of annul¬ 
ment — Review — M iintainability — Order without 
vesting properties of insolvent in Official Receiver — 
Review at instance of debtor to rectify defect lies. 
See Provincial Insolvency Act (1920), S. 5 AIR 1963 
Andh Pra 52 (DB). 

—S. 43(1)—Order of annulment under 8.43 — 
Debtor should follow soecinc remedy under S. 10 (2) 
— He cannot apply under S. 5 for setting aside order 
and for extension of tune for dischirge. See Provin¬ 
cial Insolvency Act (1920), S 5. AIR 1962 Andh Pra 
262 (DB). 

-Ss. 43, 37 — Effect of order of discharge — Doss 

not operate to divest official receiver of property— 
Receiver closing or abandoning administration—Pro¬ 
perty may be deemed to have reverted to insolvent. 
See Provincial Insolvency Act (1920), S. 37. A I R 
1961 Andh Pra 219 (DB). 

-S, 43—Insolvency — Annulment of adjudication 

under — Effect of. 

When the adjudication is annulled the insolvency 
is wiped out so far as the property right of the insol¬ 
vent is concerned and it a‘so restores bacc to the 
creditors the right to proceed against the person of 
the insolvent but it does not restore back to him his 
civic rights. He cannot therefore stand fcr an elec¬ 
tion to any office of any local authority. The disabi¬ 
lity is not removed by annulment of insolvency. ILR 
(1958) Ker 215. 

S. 43 — Gwalior Insolvency Act (19S0 Samwat), 
S. 26 (2) —■ Extension of time — Application made 
after expiry of period originally fixed — Power of 
Court-Civil P. C. # S. 148-Applicability. 

Under S. 20 (2), Gwalior Insolvency Act the Court 
is empowered to extend tho time within which the 
<lebtor has to apply for his discharge, if sufficient 
cause is shown. Section 148, Civil P. C. ( would apply 
to insolvency proceedings and the time may b- ex¬ 
tended on an application made after the expiry of 
the period fixed provided it is made bafore the order 
of adfudicatjon is annulled under S 42(1). It must 

4 A G ^ a,ior Insolvency Act only 

says that if the debtor does not apply for an order 

?hA d -a 4 arg V V1 j h - n j th ® p0riod SDecifi ed by the Court, 
annni r i er . 0f shall be annulled. The 

on thl unde * * k hls section is thus not automatic 
St o/ffir ° f / h c ? ebt0r I? a PP>y; it requires an 

bv the Pm, f C ° Urt ii S:> °i? g aS e , he 0rder is QOt passed 
nnuLXL l an “ ul,i ?* 1 the order of adjudicalion an 

under S. 20 (2) is com- 
P;,,Madh B L J 19o5 flC R 2231 1 A I R lQ^fl 
Madh B 256 (256) (Prs 2. 3) (DB). R 19 ° 0 

«^e S r S S 4 43Vn nd aI~ Anau . ,raent of adjudication 
tecSoJ Af J 0r a . nnulmeDt debt or loses pro- 

Receiver under 

A 1 R 1988 29 (30) (Pt A) (Pr 3). 1 

—Ss. 43 and 37-Annulment-Effect on vesting. 

an adfadSu 1 ° rd j r ‘ S o made at the time of annulling 

solvent wMch'mav^a S ‘ 43 1 W P"*** of the in- 
to the may have vested in the Receiver reverts 

thereafter H? r and Court cannot 

vest It in o * be debtor of the property and re- 
1LB fia=u?°^ her ^ IS0n - 4? Mys 242 (ft), Rel?on 
(Pr B 2) 1 (DB) Myi 95 ‘ A 1 R 1954 MyI 52 (M) (Pt A) 


There is a difference between the two terms. Though 
all the properties of the insolvent vest in the Insol¬ 
vency Court thev cannot be said to be assets realised 
unless the same had been actually realised. See Pro- 
vinca' Insolvency Act (1920), S. 37. AIR 1960 Pat 
176 (DB). 

•Ss 43, 28, 37—Execution of decree against insol¬ 


vent without sanction and without receiver on record 
—Auction sale is valid—Annulment of adjudication — 
No order of vesting property in any person -Assigned 
of rights of auction purchaser seeking redemption 
with respect to property sold — He is entitled to 
decree — (Travancore Insolvency Act (3 of 1108), 
Ss. 2S. 37, 43). See Provincial Insolvency Act <5 of 
1920), S. 28. A I R 1955 Trav-Co 241 (DB). 

SECTION 44 

S. 44 (2)aud (3)—Suit against father aod son and 
property attached before judgment—Insolvency peti¬ 
tion bv another creditor — Decree against father and 
son—Father alone declared insolvent—Son's share is 
saved from release on account of attachment before 
judgment. 

Section 44 (3) applies and operates so as to save 
from release the shares of non-insolvent sons under a 
decree passed against them and the father after the 
date of presentation of the insolvency petition. On 
the adjudication of the father in a joint Hindu 
family, the shares of the sons do not vest in the Official 
Receiver but only the father’s power of disposal vests 
in him. Where the entire joint family property 
belonging to the father and the sons had been attached 
by the creditor before £the petition for adjudication, 
the fathers power to sell was destroyed by attach¬ 
ment and was no longer available to the Official 
Receiver and he had do power to deal with the son’s 
sh .n? l ?? 0 , Mad HOG and A I R 1943 Mad 94 

and tin Inn 2 Mld 10S and AIR 1944 Mad 333, Rel, 
on. AIR 1962 Andh Pr* 129 (132) (Pt B) (Prs 10. 11). 

—b 44 (2)—Insolvency of monthly tenant — Rent 
due subsequent to adjudication but before discharge 
is debt provable-Monthly tenancy nature of. See 

NUC (Cal) ^756 VeDCy ** (1920; ' S ’ 34 (2) ‘ A1R 1955 

•TT* 44 (2)—Effect of discharge under - Receiver 
u becomes functus officio after discharge of insol¬ 
vent. 

A reading of the provisions of the Provincial InsoU 
vency Act shows that on the adjudication of insol. 
^“7 ? f . adebt ° r a) l lb ? Properties which came under 

f S 1 2 ( P <d) of . that Act come iat0 the 
hands of the Court and are suniect to any order that 

the said assets be administered and such of the credl- 
rors whose debts can be proved in the insolvency pro- 
ceedings may get payments pro rata from those assets. 
The Court takes charge of those properties, and the 
insolvent after fulfilling certain conditions is allowed 
an ubsolute discharge. He is given nil ooportunity to 

mnne Th, an y handi ^P or imp^d? 

Sre4Jn h K. < | rdet .° f db k char *® ** ™de without P any 

d.rection being given about the divesting ot the oxZ 

pert,es which had, under S. 28, ves.ed in the Court« 
F « R .h ve » * 0t 4 lstnbut,ou amongst the creditors 

AIR 1D5 » 


debt. 


s. 44 (2)—Order of discharge-Its effect on 


AIM 

of discharge, look only to those n 9 ,Vw . 0rd » r 
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ingly vested in the Court or the Receiver on the date 
ot the filing of the application for adjudication. The 
claims of the creditors cannot be directed against any 
other property which may be acquired by the insol¬ 
vent after an order of discharge is made ; (1922) 1 Ch 
22: (1878) 4 Ex D 20, Rel. on. AIR 1950 Cal 437 
(4S9) (Pt C) (Pr 14). 


-S. 44 (2)—Order of discharge—Effect—Insol¬ 
vency proceedings in two Courts—Creditor receiving 
final dividend in one Court—Balance of debt cannot 
be realised in other Court. 

Where an order of discharge has been passed by an 
insolvency Court, the creditor who has received the 
final dividend in respect of a-debt proved by him, 
cannot be allowed to realise the balance of the proved 
debt in another Court where insolvency proceedings 
are started subsequently against the same debtor. 
Release from a proved debt means that not only the 
remedy (further proceedings for the realisation of the 
balance of the proved debt in another Courtl is 
barred but the debt itself is also extinguished-. (1872) 
7 Q B 527 and AIR 1941 Mad 020. Rel. on. 1963 Jah 
L I 144 . 1963 : M P L I 834 : AIR 19G3 Madh Pra 223 
(229) (Pt A) (Pr S) (DB). 

-S. 44 (2)— Sale of property hv insolvent after he 

was granted an absolute order of discharge — Such 
property however not revested iu insolvent after his 
disharge by any order of Court—Sale not questioned 
by Otlicial Receiver—Purchaser if gets a valid title. 


It is clear from Mulla’s Insolvency (2nd Edn , 
page 369) that there is no provision that a properly 
which is vested in the Insolvency Court should revest 
iu the insolvent on the passing of an absolule order 
of -discharge and it was never contemplated that an 
insolvent should get an absolute order of discharge 
and yet retain part of his property. Section 44 (2) of 
the Provincial Insolvency Act (5 of 1920) means that 
theorJerof discharge frees the insolvent from liability 
for all debts provable under the Act but does cot free 
his property from such liability. But there is no 
authority for the proposition that once a person was 
adjudged an insolvent, he was completely deprived of 
his prooerty and that his properly can be owned by 
the Official Receiver and that if and when ho is 
granted an order of discharge his property does not 
revest in him unless there was a specific order to that 
tiled by the Insolvency Court. Hence, when an insol¬ 
vent sells property after his discharge the title of the 

purchaser cannot be questioned on the ground that 

there was no order of Court revesting such property 
in the insolvent after his discharge. The fact that 
the sale could be affected by the Official Receiver 
talcing suitable s'eps cannot take away the title of 
the purchaser so long as such steps are not taken. 
The Official Receiver could take any steps only if 
there are creditors to be paid and the administration 
is not over, and the purchaser gets a valid title as long 
as the sale has not been questioned by the Official 
Receiver in any independent proceedings. (I960) 1 
M L J 69 : ILR (1905) 1 Mad 556. 

_S 44-Order of discharge passed by foreign Slate 

-Binding nature—(Conflict of laws)-(InternationaI 

law) (Private). , , , 

The general rule is that a discharge granted under 
the Indian Insolvency law is binding on all the 
Courts of India without regard to the place where 
the contract was to be performed. A discharge 
wanted in the Travancore Stale would certainly Be 
an answer to a claim made subsequently in Madras 
lute. In fact even in thecase of foreign States, orders 


ot discharge granted under the Insolvency Act by any 
foreign country have always been recognised by the 
comity of nations in accordance with the principles 
regulating faith and credit being given to such order. 
Hence an order of discharge passed in Travancore 
State when its insolvency law was identical with the 
insolvency law in British India, whether it is looked 
upon as an order passed by a foreign State or by any 
part of the Republic in India, would be binding in 
Madras State. (1808) L R 2 P C 157; (1870) L R 2 C P 
228 and (1890) 25 Q B D 309 and AIR 1921 Bom 128, 
Rel. on. (1956) 1 Mad L J 527. 

-S. 44 — Effect of Order of discharge. 

An order of discharge no doubt released the insol¬ 
vent from his liabilily to pav debts provable In the 
insolvency but it did not extinguish the decretal debt 
of the respondent creditor in the sense that after the 
discharge the creditor could look to the assets which 
the insolvent was possessed of and which had vested in 
the Court of Receiver on filing of the application for 
adjudication. The claim of the creditor would be 
satisfied also from any other prooerty which may be 
acquired by the insolvent after the date of order of 
discharge in view of the condition attached to the 
order of discharge that ‘his after-acquired assets, 
if any, will vest in the Olficial Receiver till his 
creditors are paid 8 annas in a rupee*. (1959) 1 M L J 
527. 


—S. 44— Absence of notice — Effect on order of 
discharge. 

The absence of notice under S. 41 to a creditor 
would not invalidate the order of discharge especially 
when the creditor has died a review petition against 
the order of discharge on the ground of absence of 
notice to him and that petition has been dismissed 
and the discharge order has become final. AIR 1955 
NUC (Mad) 3927. 


-S. 44 (2) and (3)-Father’s debt—Decree passed 

against father and son—Father declared insolvent — 
Release of father under S. 44 (2) whether extinguishes 
liability of son under decree—Hindu Law—Debt. 


The fact that sub-s. (3) of S. 44 provides for the 
continuance of the liability of persons jointly liable 
dong with the insolvent indicates that the debt as 
;uch is not extinguished but it only releases the in- 
•olvent from all liability keeping alive the liability of 
:he other debtors jointly liable with him. It, there¬ 
fore, follows that liability of a person jointly bound 
with the insolvent is not extinguished despite the 
discharge of the insolvent. 

The eifect of decree against the son against whom 
a decree has been passed along with his father is to 
make the son jointly liable along with his father to 
discharge the debt. Whatever might be the position 
prior to the decree, when the obligation of a Hindu 
son to pay his father’s debts fructifies into a decree it 
imposes a joint liability on the son along with he 
father and the former is jointly bound along with the 
latter within the meaning of sub-s. (3) ot i. *H. 

Hence, the release of an insolvent father under S. 44 
(2) from all debts does not extinguish he liability of 
the son who is liable under a decree along with the 
father in respect of his father’s debts. (1941) 1 MadL 
lour 270 : AIR (13) 1920 Mad 1100, Rel. on. (1949) 2 
Mad L Jour 217 (FB), Expl. (1950) 2 Mad LJ 074. Not 
Applied; 49 Mad 531 and (1938) 2 Mad L J 287. Dist¬ 
ing? 1951 Mad W N 5S8 ! 64 Mad L W786 It AIR 
1952 Mad 103 (108 to 112) (Prs 1. 8, lo, 16) (DB). 


_S. 44 -Scope—Discharge of insolvent — Decree 

in respect of debt provable in insolvency, in spite ot 
objection that debt ceased to exist because of dis¬ 
charge order-Objection cannot be raised In execut¬ 
ing Court, decree though wrong oot being void - 
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Civil P. C (1908). Ss. 3S and 47 — Evidence Act 
(1872), S. 44 

The provisions of S. 44 of the Provincial Insolven. 
cy Act are mandatory and when a discharge order is 
made all debts provable under the insolvency proced- 
ings in a way cease to exist but this does not make 
the decree for a debt provable against the insolvent, 
altogether void. It is well recognised that when the 
Court has jurisdiction to decide a matter it has juris¬ 
diction to decide it wrongly or rightly. Where, there¬ 
fore, in 3 suit the petitioner had pleaded that he had 
been discharged and accordingly no decree against 
him could be passed in respecc of the debt in suit the 
debt being provable in insolvency but the trial fudge 
did notacceot his contention and pissed the decree 
notwithstanding the discharge order, though conced¬ 
ing that the decision was contrary tothe provisions of 
S.44and was erroneous, the remedy for the petitioner 
was to have it set aside by way of appeal and he 
could not ask the executing Court to treat the decree 
as if it did not exist at all. It was the decree that was 
to be executed and even though the Court was wrong 
in pissiDg it and it might be urged that it should not 
have been passed, since the petitioner did not get it set 
aside by a higher Court or even by the same Court on 
review, it existed and the executing Court was bound 
to execute it. A I R 1941 Lah 314, Dissented from. 
2 Pepsu L R 602 : AIR 1951 Pepsu 46 (47) (Prs 2, 3). 

—S. 44-Scope—Validity-Sovereign prerogative 
—Priority of taxes in bankruptcy—Nature and scope 
of. 


In S. 44 the Legislature has classified debt for the 
purpose of priority and has accorded a favoured posi¬ 
tion to debts due to State. The section is designed to 
carryout a public purpose.it operates uniformly on all 
persons in the State, it does not subject individuals:to 
an arbitrary power and it does not discriminate against 
some and the favour of others. It is thus not violative 
of constitutional provision regarding equal protection 
of the laws. See Constitution of India, Art. 14. AIR 
19o7 Punj 130 (DB)« 


-Ss. 44—Civil P. C. (1905), Ss. 35, 47-Power of 

executing Court to go behind decree. 


There is nothing in S. 44 of Provincial Insolvency 
Act which bars the jurisdiction of a Civil Court tc 
entertain a suit and decide it provided it has the 
necessary relevent jurisdiction. S. 44 could only be 
urged as a defence by defendant. Such a defence if 
raised will be decided by the Court where the suit is 
pending. If the decision is wrong the remedy is to file 
an appeal or revision. But it cannot be said that the 
decree is a nullity in execution proceedings for, there 
is no question involved of the inherent jurisdiction ol 

initio? . pass a decree 1957 L VV 319 : AIR 
1957 Raj 131 (132,133) (Prs 8,16) (DB). 


=7*- ^—Maintenance order under S.488, Criminal 
r. U—Enforcement of, by imprisonment of insolvent 
Release order — Jurisdiction and power of insol¬ 
vency Court. 


The Insolvency Court has no jurisdiction to l 

a protection order against such imprisonment anc 

direct a release of the prisoner even though t 

umrt is competent to entertain his insolvency petii 

n ; Pass adjudicating himaninsolvi 

aSo S - 488 (3J- 1957 Cri 1 

”92* AIR 1957 TravCo 49 (DB). 


SECTION 45 

4® —English Case—Insolvency—Proof - 


The appellant (Mrs. M) advanced certain sums of' 
money to the bankrupt for setting up a riding aca¬ 
demy. There was no agreement for the repayment of' 
the sai <1 moneys or the payment of interest thereon 
or of the giving of any security in respect of the said 
moneys. In other words, the money was not intend¬ 
ed to constitute a loan at all. The enterprise into 
which the money went was intended to provide both 
of them with a home and a living. The appellant, 
although rot married to the bankrupt, had been liv¬ 
ing with him for some time prior to the bankruptcy 
and both were described as the principals of the aca¬ 
demy ia the brochure. 

Held, that the moneys advanced by the appellant 
represented her contribution to the capital of the 
business enterprise in which she had an interest her¬ 
self and she was no more entitled as against the ordi¬ 
nary creditors of the business to prove in respect of 
her contribution than the proprietor, was entitled to 
prove in respect of his. The result was that she was 
not entitled to claim repayment in competition with 
the creditors of the bankrupt. (’51) 1951-2 All E R. 
168. 


SECTION 46 


-S. 46-Companies Act (1956), Ss. 529 and460 (b) 

— Company- Winding up — Claim by creditor in 
respect of amount due to him from company—Set off 
—Duty of creditor to deduct from his claim any sum 
due by him to company which is legally recoverable 
—Relevant date for determining whether claim for set 
off is barred by limitation—Creditor’s claim allowed 
by official liquidator without any deduction—Applica¬ 
tion by auction purchaser of Company’s assets under 
S. 460 (6)—Plea of set off can be allowed. See Com¬ 
pos Act ll950) ’ S - 529 ‘ AIR 1964 Andh PraSS 
(DB). 


—S. 46—Set-off of debt jointly due, 

A debt repayable under a contract with A and B to 
either or survivor cannot ac one and the same point 
of time be a debt jointly payable to A and B and also 
a debt severally payable to A. During the Joint lives 
ot A and B at least until due demand for repayment 
of monev to A specifically is made, the debt continues 
to be a debt pintly due to A and B and X cannot set 
ott a debt due from A alone agaiDst such debt nor 
can A set off his debt ragainst a separate debt 
*JSto - v 93 Cal L J 84 I 58 Cal W N 385* 
(1954) 24 Com Cas 306 : I L R (1956) 1 Cal 102 • 
AIR 1954 Cal 303 (304, 305) (Prs 7. 8, 14,15, 20) 


- J ' 40-Scope— Fixed deposit with Bank—Sul 
sequent loan from Bank on promissory note—Hanc 
mg over of fixed deposit receipt with endorsement c 
discharge and letters o] delivery and instructions • 

Insolvency ot Bank before maturity of fixed depos 

-Depositor s claim for set off of fixed deposit agfin 
liability on promissory note held was valid Si 

K e eTi a (FB) y6nCy (2 ° f 1956) ’ S ‘ 47 ‘ AIR 19e 

7Z 7«K 6 7 Ba u kin ? Company- Winding up of. 
Chrfm by depositor in bank preferred under S; 45.1 
Banking Companies Act (1949) - Depositor claimir 
right o? set off under S. 529, Companies AcM 9 = 
read with S 46, Provincial Insolvency Act, 1920 i 
of T ,oao obtalnid by him from bank again 

u ?£ pt was passed *5» lor lo 

on day the banking compan^SS^SSS 
wound up, the depositor was not entitlSdto clal 
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set-off. See Companies Act (1950), S. 52S. AIR 1963 
Xer 128. 

•S. 46 — Court.fees Act (1870), Sch. 1. Art. 1— 


Travancore-Cochin Court-fees Act (2 of 1125). Sch. I, 
Item 1—Liquidation proceedings of banking company 

— Debtor filing affidavit claiming dues from company 

— Set off — Court fee on claim under S. 529, Com¬ 
panies Act read with S. 47 of Kerala Insolvency Act, 
in the case of mutual dealings an account has to be 
taken and only the balance ot the account can be 
•claimed by the one party or the o k her as the case 
may be—It is only this balance if it is in favour of the 
company that the liquidator is entitled to claim. 
(Companies Act (1950), S. 529) — (Civil P. C. (1908). 

O. S, R. 0). See Court-fees Act (1870), Sch. I, Art. 1. 
AIR 1959 Ker 11. 

-S. 46—Companies Act (1913), S. 229 — Set-off — 

Amount becoming due from fund to mortgagor — 
Fund claiming an amount due to it under mortgage— 
Two amounts can be set off. AIR 1953 Mad 610. 

-S. 46—Scope — Insolvency of proprietor of chit 

fund — Assignment of pronote — Suit by assignee— 
Dealings in respect of separate chit — Set off by 
subscriber — Permissibility. 

Section 40, Provincial Insolvency Act, is more or 
less a copy of S. 39 of the English Bankruptcy Act. 
Hence it is proper to presume that the Indian 
Legislature intended to give S. 46 the same import. 
The rule embodied in S. 40 is a rule of equity and 
there are no legitimate grounds to limit its benefits 
solely to actions in Insolvency Courts. 

Where on the insolvency of the proprietor of a 
chit fund, the Official Receiver assigned a pronote 
executed by one ol the subscribers in favour of the 
proprietor as security for future instalments, in the 
suit brought by the assignee on that pronote the 
subscriber can claim set off of a sum due to him in 
respect of instalments paid by him to the proprietor 
under a separate chit. 36 Mys L J 57 i ILR (1957) 
Mys 333 : AIR 1958 Mys 126 (127) (Pt A) (Pr 6). 

_S. 46 —."Mutual dealings" — Meaning — Set off 

when allowable—Material date. 

Mutual credit or mutual dealings under S. 46, Pro- 
vincial Insolvency Act, mean reciprocal demands 
which must be naturally terminated in a debt. In a 
ca<e where there are reciprocal demands available by 
one party against the other in the same capacity it 
is a clear case of mutual dealings in which a set-off 
is a matter of course. The date of insolvency would 
be material for the purpose of set-off. Fired deposits 
maturing on a future date may be a future debt but 
it is a debt nevertheless *at the date of the bank- 
-uotcv. available for set-off as a debt. (1953) 23 
Comp els 369, ILR (1952) Cut 309: AIR 1954 
Orissa 7 (9, 10) (Pt A) (Prs 15,16). 

SECTION 47 

__$ 47 —Insolvent company in liquidation—Rights 

of secured creditors under S. 47 - Debenture-holder 
coming in liquidation after valuing his security - 
Court having no desire to redeem security - Creditor 
desiring to purchase property put to auction - 
Whether can demand set-off of value of security. 
See Companies Act (1913), S. 229. AIR 1963 All 12 

tPB S 47 —Valuation of security uuder—Effect of — 
If bar to claim in .excess of that valuation — (Civil 

P. C. (1908), O. 2, R. 2). 

The right of a secured creditor to realise the 
security in accordance with the terms of the bond in 
hb favour is not affected in any m inner whatsoever 
hv the valuation which he puts on his security under 
S47 of the Provincial Insolvency Act. A secured 
creditor is clearly entitled to make a claim in respect 


of the whole of the amount due under the security 
despite the valuation made by him of his security at a 
lesser figure. And it he limits his claim in a subse- 
quent suit to the amount of the original valuation he 
is precluded under 0.2, R. 2, Civil P. C. from 
recovering any amount in excess of that valuation 
thereafter. AIR 1938 Lah 217 and AIR 1940 Nag 
2o2, Disting. 1955 Andh L T (Civil) 150: 1955 
Andh W R 199. AIR 1955 Andhra 152 (156) (Pt B) 
(Prs 5, 7) (DB). 

-Ss. 47, 28 (2) - Effect of. 

Section 47 does not in any way derogate or reduce 
the nature of the Official Receiver’s right in the 
property that is vested in him under S 2812). 69 Mad 
L W 734 : ILK (1957) Mad 344: (1956)2 Mad LJ 
421 : AIR 1957 Mad 1 (2, 3) (Pt A) (Prs 5, 6) (DB). 

-S. 47—Secured creditor—Right to execute decree 

against personal property of insolvent after his 
discharge. 

The right of a secured creditor in insolvency pro¬ 
ceedings is a contingent one and until the conting¬ 
ency happens he is outside the Act — His debt is not 
provable until he has realised his security or has 
abandoned it or valued it as per S. 47. In such a case 
he is entitled to a; personal decree against the insol¬ 
vent under O. 34, R. 0, Civil P. C. after the insolvent’s 
unconditional discharge, if the security has not been 
realised before the discharge of insolvent. ILK (1954) 
Punj 831: 56 Pun L R 113: AIR 1954 Punf 180 (181) 
(Pt B) (Prs 5, 0). 

SECTION 48 

-S. 43—Companies Aot (1913), Ss. 229 and 230 — 

Interest -Trusts Act (1882), S. 23. 

Where the sum constituted a trust money in the 
Company’s hands and therefore the claimant is 
entitled to priority not under S. 230 of the Comoanies 
Act but independently of it, such a claim is subject 
to the same rule about interest as any 'other debt 
provable in the liquidation proceedings and the mere 
fact that the debt was trust money will not entitle 
th9 claimant to claim any special treatment in the 
matter of payment of interest. 

Thus where the official liquidators had not received 
interest for the sum from any other person, nor was 
it a case where they ought or might be fairly pre¬ 
sumed to have received interest nor had any un¬ 
reasonable delay been made in plying the trust 
money, the case was not governed by S. 23 of the 
Trusts Act and the company being not a solvent 
company the payment was governed by the rules 
applicable to insolvency cases. 1953 All W R (H C) 
536: 1953 All LJ 725 : (1954) 24 Com Cas 450: 
AIR 1954 All 129 (130) (Pt A) (Pr 3). 

-S. 43—Companies Act (1913), Ss. 229, 108 -Scope 

— Insolvent Company — Interest on debts due to 
creditors — Interest up to the date of petition for 
winding up only admissible — Travancore-Cocnin 
Indian Qimoanv Rules (1952). R. 159-See Companies 
Act (1913), S. 229. 1963 Ker L T 268. 

SECTION 49 

a-Ss. 49, 33, 80 — Proceedings under S. 33 — 

Presumption under S. 118 (ahtNegotiable Instruments 
Act does not arise—Nature of proceedings under >. dd 

— Jurisdiction and duties of Insolvency Court stated 
—Negotiable Instruments Act (1881), S. Ho. Am 
1958 All 54, Reversed. Seo Provincial Insolvency 
Act (5 of 1920), S. 33. AIR 1965 S C 920. 

_S. 49 (1) — 'Provable' and ‘proof — Meaning — 

Contested claim—Mode of proof. 

‘Provable’ and ‘proof’ are words of technical 
import in the language of the law of insolvency. And 
it is only that a certain debt may conform 
description for certain purposes of the Act that the 
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convenient mode of proof prescribed by S. 49 has 
been laid down. 

Where 'a claim for recovery of a debt is not con¬ 
tested, the mode of proof prescribed by S. 49 should 
be sufficient. But to say that that mode of proof will 
do even where a claim is contested would be to run 
counter to the recognised rules of pleading and proof. 
Where a debt is contested in the insolvency proceed¬ 
ings it should be proved in the ordinary way, and it 
would be no answer to the contest that a prima facie 
proof of it according to the mode prescribed by S. 49 
had already been given. AIR 1953 AH 54 (59) (Pt D) 
<Pr 15) (OB). 

[Reversed on another point in AIR 1905 S C 920.] 

-S. 49—Scope—Debts under pronote — Presump¬ 
tion under S. 119, Negotiable Instruments Act— 
Applicability—Proof of passing of consideration — 
Necessity — (Negotiable Instruments Act (1831), 
3.118(a)). 

Where the circumstances on which the preliminary 
inference as to the weakening of the presumption as 
regards certain pronote under S. 118 (al of the Nego¬ 
tiable Instruments Act was based are found to be illu • 
sory and unfounded, the creditors are not deprived of 
the benefit of that presumption and there is no neces¬ 
sity of proving by evidence that consideration did 
actually pass. 

Held, on facts that it was clearly a case where not 
only had the insolvent failed to displace, or even to 
weaken, the presumption in favour of the creditors 
under S. 118 of the Negotiable Instruments Act, but 
the passing of consideration stood lully established, 
even if there were no initial presumption in favour of 
the creditors, by the evidence adduced by them and 
oy the insolvent’s own admission There was therefore 
no need for the creditors to prove the actual passing 

in res P ec t of their pronotes. AIR 
1958 All 54 (63, 66) (Pt J) (Prs 30, 40) (DB). 

[Reversed in AIR 1905 S C 920.] 

Ss. 49, 72 (2)—Execution petition relating fo debt 
provable under Act — Decree-holder not proving the 
l 5, * 2 J °* 78 cannot apply and he cannot 

claim the benefit under the provision in regard to his 
second execution aoplication. See Provincial Insol. 

4DBK ACt (l920) ’ S * 72 (2, ‘ A 1 R 1963 Andh Pra 228 

—-S. 49, 78 (2), 28 (2). 33, 34, 62 and 79 - ‘Debts 
provable, meaning of — Affidavit in support of appli- 

J? 1 n°r IlJf I?? kin 1i S a u !? der , 5- 28 (2) doe5 n0 * amount 
debt-Benefu of S. 78 (2) cannot be taken 

in? d \? rases '’ See Provincial Insolvency 

<DB, ° 1 )( S - 78 (2)< AIR 1960 Andb P ” 257 

«'w5 n 4 » t , (2) . _ : PrOO L of . d0bl r Fai,ure 10 submit vou- 
5 ?l” “7 Order dismissing claim — Held 

to D 0 opposed to elementary notions of justice and 
fairness. AIR 1955 NUC (Bom) 6015 (DB). 

hTm R 9 fl 33 D aod I 50 - In L solven ?y Rules ( B V Bombay 
K - “-’Proof of debts—Admission of a claim by 
^realtor—Requirement of—Specific order under S. 33 
•crS ry 1 Mero inclusion Of his name in schedule of 

<1964) 5 GuIl StST* *° COn,pUanCe Wilh S> 33 ’ 

■comnin ~ Non-registration of a charge against a 
EfS?f y ^Property in respect of company’s debts— 
hlrg6 inv . al,d against liquidator only- 
8 u ® r antor who could have git the charge 

«annn¥ e ,tu a * e j s - 134 of the Companies Act (1956) 
advantage of his failure to do so and 

SeeContract U Aot r (1872)?S. 139.°A IB Mad 134. 
[Vol. 12 .] Fn.D. 04. 


vency rules—Affidavit not the only way of proof. See 
Companies Act (1950), S. 528. AIR 1963 Punj 22. 

SECTION 50 

-Ss. 50, 6. 9, 2S, 24, 33, 53 — Debtor adjudged in¬ 
solvent — Petitioning creditor applying under S. 53 
for annulment of certain transfers by insolvent— 
Transferee cannot challenge order of adjudication on 
ground that petitioning creditor was not creditor of 
the insolvent. See Provincial Insolvency Act (5 of 
1920), S. 6. AIR 1963 Bom 212. 

-S; 50“Petition under, by creditors—Propriety of 

—Objection as to in second appeal —Maintainability 
-Civil P. C. (1908), S. 100. 

A creditor although authorised and directed bv the 
Official Receiver cannot file a petition under S. 50 in 
the Insolvency Court, to have debts incorrectly or 
improperly admitted expunged from the-schedule 
and get a valid order. Where, however, such a peti¬ 
tion is made by the creditor and no objection is raised 
to it in the Courts below, objection cannot be raised 
for the first time in second appeal as it does not go to 
the root of the matter vitiating the proceedings. (’51) 
64 M L W 296 , (1951) 1 Mad L J 468 : 1951 Mad 
W N 318 (2): AIR 1951 Mad 814 (815) (Pt A) (Pr 5). 

[Overruled on another point in AIR 1957 Mad l.J 
S. 50—Payment of dividend into Court. 

The insolvency Court has got not only the right, 
but also the duty, to order dividends paid on settled 
and non-existent time-barred debts expunged by it 
from the schedule to be put back into Court. (’51) 64 
M L W 296 : (1951) 1 Mad L J 469: 1951 Mad WN 
318 (2) : AIR 1951 Mad 814 (815) (Pt B) (P r 6). 

[Overrule! on another point in AIR 1957 Mad 1.] 

S- 50 (2) Debtor cannot apply in absence of 
approved composition or scheme. (1950)2 Mad L I 
162 : 63 Mad L VV 764 : 1950 Mad W N 485 : I L R 
(1951) Mad 237: AIR 1950 Mad 800 (801) (Pr 3) 
(DB). 

• 7 50, 68, 75 —“Aggrieved person"—Insolvent’s 

£9™ apply under S. 68 and appeal under S, 75- 
C 5 J!i" J rs application under S. 68-Remedies under 
Ss. 50 and 68. In view of the explicit and all embrac¬ 
ing language of Ss. 63 and 75 if cannot be maintained 

c flo® ,nso ! ve ? t caQ «ver apply to the Court under 
S. 68 questioning the act of the Official Receiver or 
appeal under S. 7o from an adverse order of the Court 
passed on suit application. The remedies under Ss. 50 
and 88 are different in their scope and S. 50 does not 
exclude the applicability of S. 88 or disable the 
insolvent from objecting under that section to a debt 
admitted by the Official Receiver. AIR 1928 Mad 550 
(t B), Overruled. Chalavadi Narasimham v. Chalvadi 

, Ma , d ^ W 333 ‘ im W N 287 : 
(1950) l Mad L J 484 , 1 L R (1950) Mad 77 t A r R 
1950 Mad 492 (501, 502) (Prs 25, 27, 29) (FB). 

SECTION 51 

Bonn fffl’ 28 (2 u' (7) “ nd 74 ("> - Applicable 
Uty Bona fide purchaser in execution sale after 

adjudication-If protected - Vesting of property in 
receiver under S. 74 (ii)—Effect of. P pr y 

.. Sa . ct, ° a 31 l 3 l applies to purchaser in good faith of 
the debtors proparty at au execution safe held after 
aaorderof adjudication had been made aralrJvkl 
debtor. The title of such a purchaser a? 
receiver iu insolvency is protected by s! 5 W 3 ) 1 the 

Section 51 (3) applies also to a sale in execution nf 
a decree held after the property of , 

insolvency petition under S. 74 (iifSIha °sama 
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manner as property vests in a Court or Receiver under 
S. 28 (2) on an adjudication. If the property so vested 
is sold in execution of a decree by another Court a 
purchaser in good faith is entitled to retain the pro- 
perty and the creditors of the insolvent are entitled 
only to the sale proceeds of the property for distri- 
bution among them. AIR 1938 Mad 449 and AIR 
1942 Mad 415 (l), Dissented from; ILR (194S) All 508 
and ILR (1942) Nag 377 and ILR 62 Cal 457, Foil.; 
ILR (1952) Mad 948. held obiter. Lokanatham Sri- 
ramzamma v. GangaU Narayanamma, 1956 Andh L T 
755 : i&56 Aodh VV R 815 i ILR (1956) Andh Pra 
230 : AIR 1956 Andhra 243 (246) (Pt A) (Prs 15, 16) 
(FB). 

_-Ss. 51 (3), 28 (2), (7), 52 ~ Elfect of — Purchase 

of insolvent's property at execution sale after admis¬ 
sion of insolvency petition but before order of adjudi¬ 
cation - Purchaser if gets good title-The nature 
ot title that he will get will depend upon whether he 
fulfils the condition laid down in S. 51 (3) or does 
not fulfil it. Knowledge of insolvency proceedings is 
sufficient to disprove that he was a bona fide pur- 
chaser. See Provincial Insolvency Act (O of 1920), 
S. 28 (2). AIR 1959 Bom 10. 

Ss 51 (3) and 28 — Bona fide purchaser at execu¬ 
tion sale held after application lor adjudication is ad¬ 
mitted - Purchaser is protected - But Receiver has 
superior claim over sale proceeds - Decree hol der 
himself purchasing property 7 He is not entitled to 
sale proceeds in satisfaction of his decree-He cannot 
rlaim set-off of price realised at sale against his own 
decretal dues? AIR 1955 NUC (Cal) 834 (DB). 

cell'll - Good faith - Knowledge alone is not 
conclusive. AIR 1955 NUC (Cal) 834 (DB). 

_ _c 51 13 ) — Propertv sold in execution proceed¬ 

ings during pendency of insolvency proceedings 
aaa nst judgment.debtor - Mere knowledge on part 
ot purchaser in execution sale of adm.ss.onof ^t.t.on 

to adjudicate judgment-debtor insolvent does not 
mpan absence of good faith on part of purchaser - 
But onus of proving good faith is on purchaser- 
Tests to be applied in deciding question of good Haith 
Jtated^ See Presidency-Towns Insolvency Act (1909), 

S 53 (3). AIR 1964 Mad 549 {lb). 

_s 51 (1) and (3) - Applicability - Civil P. C 

iK Jn 21 R. 72 - Leave to bid and set-off 

ibtained 0 V'decVe^holde, - Judgoaent-debtor ad- 

(SSe S'ol”«cuH r ,«1.- D«,«.h„ld„ - 

If should put sale-proceeds into Court. 

A decree-holder auction-purchaser who has ob- 
f.irp<i leave to bid and set-oil the sale-proceeds 
tamed under the decree canoot get the 

the execution sale and cannot set-off but 
be nft nu the sale proceeds into Court, if the judg¬ 
ment-debtor was adjudicated insolvent on his petition 

•WSiffiaWJf £”uj)-a « oi .he 

LW 748 ,1958 Mad W N 6G3 , AIR 1959 Mad 431 
(432) (Prs 3, 4). 

_ s 51 (i) - Realised - Meaning - Money sent 

StSft'S 5CT 

Of the iudgment.debtor tantamount^ ^ ^ (1)of 


W N 729 (1): 1951-2 Mad L J 271: AIR 1952 Mad 
256 (256, 257) (Pr 5). 

Ss. 51 (1) and 28 — A purchasing property of B 


in execution of his decree against B — Sale confirmed 
after filing of insolvency petition by B — Receiver 
selling same property to C — Effect — Sale in favour 
A being earlier prevails over C's sale. See Provincial' 
Insolvency Act (1920), S. 28 (7). 1961 Raj L W 652 t 
ILR (1962) 12 Baj 523. 

-Ss. 51 (3), 4 and 56 (3) — Sale of insolvent’s pro¬ 
perty after adjudication — Relief of possession by 
Official Receiver — Power of Court to grant relief — 
It is open to the Court to grant such relief. See Pro¬ 
vincial Insolvency Act (5 of 1920), S. 4. AIR 1951 
Trav-Co 193 (DB). 

-S. 51 (3) — Court sale of insolvent’s property — 

Purchase by insolvent’s benamidar—Official Receiver 
can claim consideration. AIR 1951 TravCo 193 (195)* 
(Pt B) (Pr 7) (DB). 

SECTION 52 

-S. 52 - Civil P. C. (1908), S. 47 and O. 21, R. 58- 

— Money decree against insolvent and his sons — 
Property attached before judgment sought to be sold 
in execution by decree-holder — Application by re¬ 
ceiver who was party to decree for delivery of pro¬ 
perty to him for administration — Question of title 
whether property is self-acquired or joint family pro- 
perty — Power of executing Court to decide stated. 
AIR 1965 Andh-Pra 451 (454) (Pt B) (Pr 10) (DB). 

-Ss. 52, 28 (2), (7), 51 (3) — Effect of — Purchase- 

of insolvent’s property at execution sale after admis- 
sion of insolvency petition but before order of ad¬ 
judication — Purchaser if gets good title. 

The nature of title that the purchaser will get will* 
depend upon whether he fulfils the condition laid 
down in sub-s. (3) of S. 51 or does not fulfil it. 
Knowledge of insolvency proceedings by the pur¬ 
chaser is sufficient to disprove that he was a bon* 
fide purchaser. See Provincial Insolvency Act (5 or 
1920), S. 28 (2). AIR 1959 Bom 10. 

-Ss. 52, 2 (e) and 28 ( 6 ) -Applicability and scope- 

— Secured creditors—Compromise instalment decree 
in mortgage suit — Mortgaged property to remain 
under attachment till payment of decree — Interim, 
receiver in subsequent insolvency of mortgagor - 
Claim to possession of mortgaged property from re¬ 
ceiver in execution — Sustainability. 

Under S. 28 (0), Provincial Insolvency Act, the 
right of a secured creditor, to realise or otherwise 
deal with his security is in no way affected by the 
order of adjudication and the mortgagee can sue on 
and realise, his security. Under*. *0 of the> Inso - 
vency Act, the property of the debtor does not vest- 
in the interim receiver as it does « » receiver appoint- 
ed after adjudication under S. 50 of fh 0 Act* It, 
therefore, alter the adjudication of insolvency, the 
right of a secured creditor to realise or otherwise deal 
with his security is unaffected, though the other pro¬ 
perty of the insolvent has vested in the official re¬ 
ceiver then, a fortiori, the interim receiver appointed 
before adjudication to whom theproperty ofthe 
debtor does not vest cannot claim the'right to'take 
possession of any mortgaged property that is with the 
secured creditor of the insolvent, such being the 
rights of a secured creditor and of the receiver ap¬ 
pointed before or after the adjudication. Section 52 
of the Insolvency Act cannot, in its very nature, apply 
to mortgage decreee-holders or to decree-holder^ 
holding a charge or lien on the property of the debtor 
« security for the paymet of the debt due from h a 
Money decree-holders holding a charge or lien on the 
debtor's property being secured 

meaning of S. 2 (e) are exempted from the operation, 
of S. 52. 
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Held on facts, that the compromise decree passed 
in favour of the mortgagee was not a simple money 
decree but was in the nature of a mortgage decree. 
Even if the decree could not be regarded as a mort- 

S age decree, it had beyond doubt the character of a 
ecree giving to the decree-holder a charge or a lien 
on the properties of the debtor specified in the decree 
as security for the payment of the decretal amount 
and S.52 could not be invoked by the interim receiv¬ 
ed for delivery to him of the property mortgaged. 
The mere fact that in execution proceedings a re. 
ceiver was appointed at the instance of the mortgagee 
for the collection of rents and profits of the mortgaged 
property did not attract S. 52, when it is in its nature 
Inapplicable. 1959 MPC 726 : 1960 M P L 1 135 i 
1960 lab LJ 317: ILR *1959) Madh-Pra 780: AIR 
1959 Madh-Pra 420 (421, 422) (Pt A) (Prs 4, 5). 

—S. 52 — Jurisdiction — Application for delivery 
of property to interim receiver — Forum. 

An application under S. 52 has to be made to the 
Court which is executing the decree and it is that 
Court which has to decide whether in regard to an 
application under S. 52 the conditions laid down by 
that section are fulfilled and whether the provisions 
of the section are applicable. The Insolvency Court 
Jurisdiction to make an order under S. 52 : 

S! 150 ’ ReI * on, » 88 Mad LJ 681: AIR 
193:> Mad 851, Distiog. 1959 M P C 726 : 1960 M P 

5i« 13 «D 1 ?SS < ? abL . J 3l7: ILR (l959 > Madh-Pra 

780 1 AIR 1959 Madh-Pra 420 (422) (Pt B) (Pr 6 ). 

v ^ “-Parties to suit or their representative— 
Executing Court passing order under S. 52 of Provin¬ 
ce Insolvency Act directing attached property to be 
delivered to interim receiver—Receiver appointed un¬ 
der h .20 or Provincial Insolvency Act cannot beterm- 

°A *? arty withln the meaning of 
j*£ 7o f Code— Order cannot be said to have 
determined question arising between parties to suit or 

nSL Ll Pr : eSC . ntati L e — Awwl u nder S. 90 of C. P. 
Mano^c SU £ h 0rder not competent-See C. P. 

ml ffilfA tm l L R (1965) 2 Punj 212 ' A1R 

75 ~Order under S. 52-Appeal against 

made fn “.°v t A PPeala f b 6 U ? der S - 75 as , il is not o^er 
annul.kl?*'^ r 5 ,S °« of J ins ?l v l nc .y Jurisdiction nor is it 
ffSS! «fe U ?i e , r « 0rdor 431 Rule 1 of C 'V'l P. C. ILR 

(Pr, 4 , 5 ) CDB) 12 ‘ MR 1966 Pun| 479 (480) (Pt B > 

52 p r°P*rty saleable in execution-Debt is 
SwW “ “ w th . e,ef °re, attachable and saleable 
whK/ilkVi . b . 6 . i V, Uached fa y actual seizure 
under ‘| attached by prohibitory order-Order 
I„ B “ 5 2 can be made where money belong. 

Pun/2ia d ATS t '?noi 0r « ,s attfl cbed. ILR (1905) 2 
(DB) 212 ' A 1 R 1966 Pun< 479 (481) ( pt O ( p r 6) 

SECTION 53 
SYNOPSIS 

(Provincial Insolvency Act (1920), S. 53.) 

1. Scope and applicability. 

2. “Any transfer.’' 

3. Good faith. 

4l “ For valuable consideration." 
o. Transfer in favour of wife. 

A. Transfer from insolvent’s transferee. 

*• Purchaser." 

»’ SI!*” ° f avoiding 'rausfer under S. 53. 

». VoJdablo as against the receiver.’’ 

* ,an *f*r annulled—Bight, of transferee. 

18 Si “ app,lca * ion “der this section. 

ThIs ,e cUon and S. 53, T. P. Act. 


13. Jurisdiction. 

14. Evidence and burden of proof. 

15. Procedure. 

16. Fes judicata. 

17. Appeal. 

18. Limitation for application under S. 53. 

19. Scope of enquiry—Duty of Court. 

20. Illustrative cases. 

1. Scope and applicability. 

-Ss. 53 and 35 — ^Sham and nominal transactions 

not covered by S. 53 — Annulment of adjudication 
under S. 35 if controlled by S. 53. 

Held, the order annuling the adjudication is bad 
without considering the plea ol the petitioning credi- 

&T2 S r.dh wt4l7. , ” ! ° IVe " Cy AC ' U9201 ' S ' 35 ' 

-Ss. 53 and 5-1—Fraudulent preference—What is. 

If a man who is in serious pecuniary difficulties, his 
debts surpassing his assets, makes a transfer of a 
considerable portion of his properties to one creditor 
without makiog any provision for the payment of the 
debts of other creditors, the Court may presume that 
the transfer was with a view to give fraudulent pre¬ 
ference. 1959 M P L J (Notes) 177. y 

- S. 53—Applicability—Fraudulent transfer. 

Fraudulent transfer coming under S. 0(b) is one 
voidable under S. 53T.P. Act independently of in- 
solvency of transferor and one that is voidable under 
S. 53, Provincial Insolvency Act— See Provincial In. 
solvency Act (1920), S. 0 (b). AIR 1955 N U C (Mad) 

Ss. 53, 6 (b), and 54—Act of Insolvency. 
f J er ® circumstances of a case leave no room 

& ptisan I" i 

Ss. 53 and 54—Applicability. 

ili?s D r, C rv , t h K a C , 0n a Sid f era ' i0n iS f °V nd to be real and not 
illusory, the transfer goes outside the scope of S. 53 

^J^ther or not it will come within that of S 54 * 

AIR 1954 Vind Pra 11 (12) (Pt A) (Pr 8) ’ 

2. “Ad y transfer." 

— Ss. 53, 9 (1) (c) and 54 — Date of transfer Hit a 
of registration and not date of execution of trancf!* 

£$SBbi* | 1920,, s ' 9 (c| ' A1H »»« Si 

doing «o respect of the insolvent’s !haS“ l J 
the Alienation The' Official AteKf w£ getltb 1 ^ 

ral law (such as. the fSndu L a wi h. r K UQd ? i r the gene - 
interests of his sons who are not IncAl^ a |* ena ‘ ed 'be 
of the Insolvency Courf undAr S ^ 811 ^ 00 °, rder 
from the alienee and vest in the OfRriti r? D 8 , el 
interests of p.rsons, who 

Jfit for r™* 
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power in the Official Receiver is wholly irrelevant for 
the consideration of the question. AIR 1935 Mad 
2*10, Approved; A I R 1937 Mad 791, AIR 1943 Mad 
303 held not Rood law. 1954 Mad W N 880 :1 L R 
(1955) Mad 1039 i (1954) 2 M L J 755 * 67 Mad L W 
1064 : AIR 1955 Mad 51 (52, 53) (Prs 6, 10) (DB). 

-Ss. 53 and 2 (1) (f) — 'Any transfer’ means 

transfer recognised bv general law—Court must look 
to substance and not to form. AIR 1955 N U C 
(Mad) 3144. 

-S. 53—Scope — Malabar tarwad—Right of mem¬ 
ber to maintenance — Surrender deed surrendering 
right — Transfer of property — Insolvent Kamavan 
giving up right in property for liquidated sum 
of Rs. 75/- per month and residence and Deva- 
swam perquisites — Not only accruing allowance 
but also accumulated arrears given up — What 
is transferred by surrender deed is the property of 
the insolvent within the meaning of S. 2 (d) and not 
merely right to future maintenance. AIR 1955 N U C 
(Mad) 3144. 

-S. 53 — Scope — Father adjudged insolvent — 

Share of son — If affected. 

The question whether a Hindu father as the mana¬ 
ger of the family has the right to alienate the son’s 
share for a binding debt is not quite relevant in con¬ 
sidering whether he alone was a transferor within the 
meaning of S. 53 of the Act. The mere fact that the 
father has got such a power does not imply that he is 
purporting to exercise that power in any given case. 

Where a document of transfer is executed not only 
by the Hindu father but by the son as well and the 
fact that the son is a minor and is represented by the 
father does tot make the transfer effected by the 
father as the managing member of the family, the 
circumstance that the son also is a party to the docu¬ 
ment shows that the father alone is not the transferor 
so as to render the whole document voidable as against 
the receiver. In such a case it is only the transfer 
effected by the father who is adjudged an insolvent, 
that can be annulled and the share of the minor son 
will be unaffected : AIR 1935 Mad 240 ; AIR 1944 
Mad 233 ; AIR 1945 Mad 253 and AIR 1937 Mad 791, 
Dissented from. 1953 Mad W N 948 : AIR 1954 Mad 
431 (432) (Prs 9, 12, 13). 

__Ss. 53 and 54 — Annulment of transfers under 

these sections not identical. 

The approach to a solution of the problem presen¬ 
ted when a transfer is annulled under S. 53 as dis¬ 
tinguished from annulment under S. 54 is not 
identical. 1962 Nag L J (Notes) 32. 


3. Good faith. 

0 _-S. 53 — Travancore (Insolvency) Regulation 

(8 of 1090), S. 35—'Good faith’—Factors to be con¬ 
sidered. 

It is settled law that it is not necessary in annul¬ 
ment proceedings under S. 53 to prove that thetrans- 
feror who has been subsequently adjudged an 
insolvent should have been honest and straightfor¬ 
ward in the matter of the transaction impeached. 
Even if the transferor was wanting in bona fides the 
crucial question still remains to be answered. Unless 
it is found that Ihe transferee was wanting in bona 
fide in respect of the transaction in question, he can¬ 
not be affected by the dishonest course of conduct ot 
the transferor. Subramania Iyer v. Official Receiver. 
,q = 8 Mad W N (SC) 1, 1958 Ker L J 17 : 1958 S C J 
172 . 1958 SCR 257 . 1958 Ker L T 1195 : AIR 1958 
SC 1(9) (Pt D)(Pr 10). 

m _ 5 53 — Travancore (Insolvency) Regulation 

(8 of 1090). S. 35-Good faith-Test-Travancore 
General Clauses Act-Jndian General Clauses Act - 
(Travancore (Insolvency) Regulation (8 of 1108), 


S. 53) - (General Clauses Act (1897), S. 3 (22)) - 
(United State of Travancore and Cochin Interpreta¬ 
tion and General Clauses Act (7 of 1925), S. 2 ( 6 )). 

The Travancore General Clauses Act (2 of 1072) 
(1897), in Cl. (0) of S. 2 provides that 'Nothing is 
said to be done or believed in good faith which is 
done or believed without due care and attention’. The 
definition of ‘good faith’ in the Indian General Clau¬ 
ses Act (10 of 1897) is in these terms i 'A thing shall 
be deemed to be done in good faith where it is in 
fact done honestly, whether it is done negligently or 
not*. The test of good faith as laid down in the law 
(viz , the General Clauses Act, 1897) generally appli¬ 
cable to Indian Statutes is more appropriate to pro¬ 
ceedings under the insolvency law and not the test of 
good faith as laid down in the Travancore General 
Clauses Act, 1125, which is the same as found in the 
Act of 1072. For, it cannot be said that the definition 
of ‘good faith* as contained in the Travancore Gene¬ 
ral Clauses Act of 1125 must apply in the same sense 
to every piece of legislation to which it may apply 
irrespective of the subject or the contest. The Tra¬ 
vancore Insolvency Regulation is on the same lines as 
the Provincial Insolvency Act and therefore must be 
understood in the same sense. If that is the correct 
approach to the law of insolvency, a secured creditor 
who has advanced money to a debtor honestly, even 
though he may not have taken all due precautions, 
would not come within the mischief of S. 35. Subra¬ 
mania Iyer v. Official Receiver, 1958 Mad W N (S C) 
1 i 1958 Ker L J 17 : 195S S C J 172 : 1953 SCR 
257 : 1958 Ker L T 1195 : AIR 1958 S C 1 (9) (Pt F) 
(Pr 10). 


-S. 53 — Annulment of transfer — Test — Inten¬ 
tion of transferee. 

The test to determine whether the transaction is 
liable to be annulled under S. 53 would be the inten¬ 
tion of the transferee. Once a finding is reached that 
the transfer was for no consideration or without con¬ 
sideration an inference of want of bona fides would 
normally follow and the transfer ought to be annul¬ 
led. 1962 Nag LJ (Notes) 32. 

-S. 53 - 'Good faith' - What is. 

If it was within the knowledge of the transferees 
that the transferor was in insolvent circumstances at 
the time of the sale and there was pressure from his 
creditors for the payment of the moneys due to them 
and transferees purchased from him his entire stock- 
in-trade and assets without making any substantial 
contemporaneous payment and without undertaking 
to make any such payment in future in order that he 
might be able to continue his business so that he 
would be in a position to pay off his creditors, it 
would be very difficult to hold that the transfer was 
one entered into in good faith : ILR 19 Cal-23(P C), 
Foil 35 Mys L J 274 : 1957 Knt L J 86 i ILR (1957) 
Mys 147 i (1958) 2 Lab L J 613 : AIR 19o8 Mys 35 
(38) (Pt B) (Pr 9) (DB). 

_S. 53 — Good faith — Test to decide. 

The true test with respect to good faith of a trans¬ 
feree is not as to the honesty on the part of the trans¬ 
feree to discharge the obligations standing against 
the transferor. The true test is as to whether the 
transferee at the time of taking the transfer did or did 
not honestly know that the transferor was so heavily 
burdened with debts that there was no property left 
for him, more than what was needed, to discharge 
his obligations towards his creditors; if the transferee 
honestly knew that the properties were more than 
the obligations standing against the transferor, he 
may possibly prove that there was no bad faith on 
the part of the transferee. 

If, however, thereare indications sufficient to prove 
that the transferee had the knowledge that the debts 
standing against the transferor were more than me 
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properly owned by the transferor, then in those cir¬ 
cumstances it cannot be said that the transferee, 
when taking the transfer, was acting in good faith. 
The transfer in that case may be proved to have been 
entered into by the transferee in collusion with the 
transferor to screen the properties from the reach of 
the creditors. ILR 34 Pat 440 1 AIR 1955 Pat 453 (467) 
(PI G)(Pr 24) (OB). 

—Ss. 53 and 54 — Applicability — Tests — S. 54, 
if controls S. 53 — Transfer in consideration of pre¬ 
existing debt. 

The true test whether S. 53 applies to a transaction 
or not is not whether the transferee is not the credi¬ 
tor of the insolvent but whether the transferee credi¬ 
tor is proved not to have acted in good faith. The 
creditor’s good faith will afford a complete answer to 
an application under S. 53 and the burden is on the 
Receiver to establish the absence of good faith on the 
part of the creditor. There is nothing either in S. 53 
or S. 54 to justify the construction that the provisions 
of S. 54 which are meant to meet the specific case of 
the debtor's fraudulent act controls in any way the 
general provisions of S. 53 or that the latter section 
makes any exception in favour of the creditors. 
Transfer in favour of a creditor in consideration of a 
pre-existing debt is as much subject to the provisions 
of $. 53 as any other transfer provided that the con. 
ditions laid down in that section have been fulfilled. 
AIR 1952 Sau 47 (43) (Pc A) (Pr 4) (DB). 


—S. 53 — Good faith — Transferee’s good faith 
alone if sufficient. 

The expression “in good faith” does not contem. 
plate that both parties to the transaction should act 
in good faith. Good faith on the part of the trans¬ 
feree is alone required. 1950 Ker L T 573 : 1950 T C 
L R 707 : AIR 1951 Tra-Co 55 (61) (Pt B) (Prs 15, 
20) (DB), 


n ^ ood faith — Mortgagee advancing 

ns. 75,000 on mortgage — Mortgagor in embarrassed 
Circumstances at time of mortgage — No proper en. 
quiry regarding general financial condition ot mort¬ 
gagor made by mortgagee though there were materials 
to put mortgagee on enquiry — Mortgage held was 
not one made in good faith. 1950 Ker L T 573 i 1950 
J C L R707 1 AIR 1951 Trav-Co 55 (63) (Pt F) (Pr 
25) (DB), 


53—Fraudulent transfer—Threat of legal pro¬ 
ceeding. 


A threat of legal proceeding to a person in hope¬ 
lessly involved condition is no genuine pressure at 
all so as to make a transfer, which otherwise appears 
r * u ft d a bona fide transfer. 1950 Ker L T 573 i 

(Pr 43) fcBK 707 ‘ AIR 1951 TraV ' C ° 55 (70) (Pt J > 


4. “For valuable consideration". 

r "y aluab, e consideration", meaning of 
Wit tor obedience and submission* to-donor is n 

oo S /j* r * or valuab,e consideration — Contract Ai 
2 (a), 

A valuable consideration, in the sense of the la 

hln Y oiu 0D,,St , eithec some right, interest, profit 
oenetit accruing to the one party, or some forbe 
ranee, detriment, loss or responsibility, given, st 
tered, or undertaken by the other. The obedience ai 
s m u S l0D *0 donor referred to in the deed of g 
might be a motive or ground for the gift in favour 
h/cavi 0 * 6 * l obedience and submission canu 
tfnn r , e ^ e0Q su 3ered by her as a considei 
Hon for the gift, (1375) 10 Exch 153, Rel. on. 

nah^iT 11 sett ] ed that a transfer in consideration 
3S 1 lov I !. a , nd aff ^tlon is not a transfer for com 
der«ion within the meaning of S 2, Contract Act. ] 
aw a consideration in a contract for sale, as in a 


other contracts under the Contract Act, must be a 
good and valuable consideration. Therefore, a meri¬ 
torious or a gratuitous consideration such as natural 
love and affection or obedience and submission byway 
of respect or love may at best be a meritorious or a gra¬ 
tuitous consideration and in no case can be a good 
consideration or valuable consideration. AIR 1929 Pat 
591; (1758) 28 E R 647, Rel. on. ILR 34 Pat 440 : 
AIR 1955 Pat 45S (4G1) (Pt A) (Pr 10) (DB). 

-S. 53—“Valuable consideration”—Acceptance of 

liability by donee. 

The mere acceptance of the liability on the part of 
the donee to discharge the debts of the donor and to 
maintain him till his lifetime out ot the income and 
profits of the properties transferred to her does not 
amount in any way in law to a valuable considera¬ 
tion and satisfies the condition of ‘quid pro quo*. 
(1888) 20 Q B D 732; (1908) 2 KB 169, Disting ; AIR 
1925 Oudh 28; AIR 1917 Mad 102, Doubted 

Anything done or to be done by a universal donee 
under a transfer in the form of the mere management 
of the properties transferred so as to save them from 
the liabilities standing against the-transferor at the 
time of transfer cannot in law amount to a valuable 
consideration as contemplated by the expression 
‘quid pro quo’ or within the meaning of S. 53, Pro¬ 
vincial Insolvency Act. 

The obligation, therefore, in law arising under 

S. 128, T. P. Act against a universal donee is not a 
valuable consideration at all f>r the transfer made to 
the donee. ILR 34 Pat 440 : AIR 1955 Pat 458 (464 to 
466) (Pt E) (Prs 18,21.22) (DB). 

5. Transfer in favour of wife. 

—Ss. 53, 4--Insolvent gifting away properties to his 
wife—Properties gifted given by way of security by 
the husband insolvent in an execution case against 
him -No inference that the gift deed was not genuine 
could be drawn from the tact unless it was proved 
tbat the properties were given in security-within the 
knowledge of the wife and that she took no objec¬ 
tion to it despite her knowledge, ILR (1964) Cut 274. 

Ss. 53 and 4 — Gift of property by husband in 
favour of his wife—Wile taking no steps for mutation 
in her name — Husband declared insolvent subse¬ 
quently — No inference about benami character of 
gilt transaction could be drawn merely from such 
noQ-mutation or from payment of municipal taxes 
a . n A ren ^ °* Property through her husband. ILR 
(1904) Cut 274, 


6. Transfer from insolvent's transferee. 

—-S. 53 — Transfer from insolvent's trausferee— 
Right to challenge. 

An alienation in favour of a transferee from the 
transferee of an insolvent cannot be challenged by 
the Official Receiver under S. 53. It can be challenged 
it at all only under S. 4 and in order to make the 
aec.sion binding, the transferee from the transferee 
must be made a party to these proceedings. It the 
transferee from the transferee establishes that he is a 
bona fade purchisar for value without notice of the 
insolvency proceedings, the transaction in his favour 

ZWKWftSt SS K " L T 93 ' 1959 K " 

~rT, S - ^r Sco t pe _1 £ r “ nsfer set Mid# - Effect of, on 
rights of transteree from insolvent’s transferee. 

If a transfer is set aside under S. 53 of the Provin- 

c.al Insolvency Act, it becomes ineffective only from 

SLA* 0 * 0I > f<>r setting it aside! and it 

S nrior fl M h s of . traQsfe 'ees from the trans- 
teree prior to that date who weie not made parties to 

the application. ILR (1955) Mad 744 : (1955) l M I i 

322 , AIR 1956 Mad 19 (25) (Pt C) (Pr 10) (Db)J LJ 
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feree S ' ° 3,4 ~ Sco?e ~ Transferfrom insolvent’s trans- 

It eannotbesaid.thatS 53of the Insolvency Act 

insol v-„V t0 t tra “ sfer b - v a transferee from the 

inw !« '• !) ^ transfer to a transferee from the 
insolv nt is declared mvalid.and not binding on the 
Uncial Receiver and if the later transfer by the trans- 
T lh ? l ? solv , ent is held to form only a link 
n .he chain of a fraudulent scheme io defraud the 
. r , Cre ^ lf0rs of the insolvent, the insolvency Court 
hascleariv the power to annul the second transfer 
not binding on the Official Receiver not only under 
; ?? 01 tlie Act, but also if necessary by the exercise 

% P f° j e a-„ und 1 r S - 4 - A[R 1950 Bt>m 170 and AIR 
l J.b Mad 3.° and AIR 1935 All 671. Rel. on. 1957 

1U7 ,,o4 6 « L 1 274 : I L R (1957) Mys 

fpt C) iftuj (DB) L 1 613 : A,R 1KS 3 * m 

\ 53—Applicability-Sale in favour of purchaser 

troni transferee of insolvent-Validity of. 

Where the transfer in -favour of A is itself hit by 
b. 53 because of the absence of valuable considera¬ 
tion for it. tnen the transfer in favour of B, trans- 
teree o. A, is equally hit by that section. However, 
this does not mean that in no case a purchaser from a 
transferee under a transfer made by the insolvent can 
in la* sustain his title for the simple reason that the 
original transfer made by the insolvent is itself hit by 
5. oo, Provincial Insolvency Act. He may in certain 
circumstances defend his title on the equitable prin¬ 
ciple of being a purchaser for value without notice. 

(Pr2c/(DB) 440,AIR 1955 Pat 458 1467) (PtH) 

Ss. 53 and 55 (c) — Transfer from insolvent's 
transferee. 

If the original transfer is found to be sham or ficti- 
tious the subsequent transfer must also fall with it. 
In a proper case it may, however, be possible to pro¬ 
tect a subsequent transfer if it falls within the pur¬ 
view of b. 55 (c). With respect to transfers falling 
within the scope of S. 53, there is, however, no ex¬ 
press protection clause. Even if the subsequent trans¬ 
fers were annulled, if it afterwards turns out the sale- 
proceeds of the other properties were sufficient to pay 
oil the creditors, the transferees will have-to be re¬ 
instated to their former position. If the sale did not 
bring in the amounts needed, subsequent transferees 
can at that stage step in and make good the deficit 
with a view to retain unhampered the transfers in 
their favour. ILR (1955) T C 704 i AIR 1956 Trav-Co 
61 (62) (Prs 4, 5) (DB). 

7. “Purchaser.” 

-S. 53 - ‘Purchaser'- (T. P. Act (1882), S. 54)— 

(Sale of Goods Act (1930), b. 4). 

The expression 'valuable consideration* as used in 
S. 53, Provincial Insolvency Act, has to be read in a 
manner consistent with the implication of the words 
•purchaser* and 'incumbrancer' used therein along 
with it. 

The word ‘purchaser’ means a 'buyer* in the ordi¬ 
nary commercial sense and a purchaser in the legal 
sense of the word. The consideration for the transfer 
need not be necessarily something equivalent to what 
is transferred under the contract, but it must be 
valuable consideration in the sense that there must 
be 'quid pro quo*. In other words, something should 
be paid for something. Looked at from these con¬ 
siderations a donee, in whose favour a gift is made for 
‘obedience and submission*, cannot be called in law 
a purchaser as there is no ‘quid pro quo* at all, which 
means that nothing passed from the side of the dooee 
for what is given to her under the g'f* deed. (1879) 

10 Ch D 622 ; (1888) 20 Q B D 732; \1908) 2 KB 169; 


(1871) 0 Ch A 22S, Rel. on. ILR 34 Pat 440 : A I R 
1955 Pat 45S (432, 463) (Pt B) (Prs 11,14) (DB). 

8. Conditions of avoiding transfer under S. 53. 

-Ss. 53, 54 and 55 — Scope and effect of-Kuri 

security bond — Payment by paid-up subscribers to 
non-prized subscribers under direction of foreman— 
Effect ot his default—(Travancore Insolvency (Am¬ 
endment) Act (1108) ). 

Under Travancore Insolvency Act after amendment 
in 1108 protection was given only to payments made 
prior to the presentation of the petition which when 
applied to ao administration suit would be the date 
of the iostitu.ion of the suit. Prior to it the law 
protected moneys realised before the actual adjudi¬ 
cation. Tae rule of relation back does not under the 
Travancore or Cochin Acts or under the Provincial 
Insolvency Act, 1920. relate to a period anterior to 
the presentation of the petition. Transactions which 
do not come under that rule are prima facie valid 
unless they can be voided under some express statu¬ 
tory provision, eg. Ss. 53 and 54, Insolvency Act 
(these sections are the same under Travancore Cochin 
and the Provincial Insolvency Acts) or S. 53, Transfer 
of Property Act, 1882. The avoidance ot a voluntary 
transfer under S. 53, Insolvency Act, is confined to 
cases where the transferor is adjudged insolvent 
within two years after the date ot the transfer and 
S. 54 covers only cases where the presentation of the 
petition in insolvency is within three months of the 
transfer. 

In 1104 three plaintiffs instituted administrative 
suit against the foreman of a Kuri. One of the plain¬ 
tiffs was appointed receiver. The receiver instituted 
suits -against paid-up subscribers to enforce Kuri 
security bond. The defendants pleaded discharge 
effected by payment made to certain non-prized sub¬ 
scribers as per foreman’s directions and after his 
death by ’.directions of his legal heirs. The Munsif 
accepted the defendants* plea. The findings were 
confirmed by the District Court in appeal. In second 
appeal the concurrent findings were challenged and 
the validity of payments made to certaiu subscribers 
in preference to others alter the default by the 
foreman was questioned. 

Held that the Court in second appeal would not go 
behind the concurrent findings on the plea of dis¬ 
charge which was supported by registered documents 
and which was corroborated by formal evidence. 

Held further that the relevant clause of the Kuri 
Vaimpu that the Kuri assets shall in the first instance 
be applied to discharge the liabilities of the Kuri trans¬ 
action. It did not create any property interests over 
the said assets in favour ot the non-prized subscribers 
or even create a charge or a trust in their favour. There 
was no evidence that the Kuri Vaimpu was registered. 
The proposition that the moment that foreman com¬ 
mits default to conduct the Kuri he ceasesj.to have 
any authority to deal with the assets of the Kun was 
unwarranted by the terms of the vaimpu. To uphold 
it would be to create au impossible position with 
respect to conduct of Kuries and to extend the rule 
of ‘relation back’ even beyond its scope and ampli¬ 
tude under the bankruptcy law in England or under 
the Presidency-Towns Insolvency Act. No doubt if 
the Kuri assets were alienated in such a way as to 
defeat or delay the non-prized or unpaid prized sub¬ 
scribers such alienations would be voidable at the 
instance of such subscribers. The law does not go 
beyond that. AIR 1951 Trav Co 97, Foil; 25 Trav L J 
1288, Dist. I L R (1953) Trav Co 326 : 1953 Ker L T 
682 : AIR 1953 Trav-Co 321 (322) (Prs 5, 6) (DB). 

9. "Voidable as against the receiver”. 

-S. 53 -'Voidable against the receiver'— Meaning 

and effect of. 
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A transfer of property made ;by an insolvent two 
years prior to the filing of the petition to be adjudged 
insolvent is only voidable The property so transfer¬ 
red does not vest in the Official Receiver; but within 
two years the Official Receiver may apply for setting 
aside that sale. It is incumbent on him to establish 
that the sale was not in good faith and for valuable 
consideration. If so much is proved, it is in the dis¬ 
cretion of the Court to annul the sale in which case 
it is not binding on th9 receiver. It follows that the 
sale is valid til! set aside. AIR 1941 Mad 903 (FB); 
AFR 1946 Nag 163 and A I R 1935 All 671, Ref. to. 
fLR (1955) Mid 744 » (1955) 1 Mad L J 322 i A I R 
1956 Mad 19 (24) (Pt B) (Pr 8) (DB). 

10. Transfer ^annulled — Rights of transferee. 

—S. 53—Rights of transferee. 

Once it has been found by the insolvency Court at 
the time of adjudication that the transfer was an act 
of insolvency then the alleged transferee can no 
longer contend that the transfer was not void on that 
ground. This principle applies not only to cases 
where the transfer Is declared automatically void by 
the insolvency Court at the time of adjudication but 
also to a case where the Official Receiver subsequent 
to a debtor's adjudication makes an application under 
S. 51 for having a document adjudged void. The 
order of adjudiction is conclusive and the aggrieved 
third party's remedy is to prefer an appeal agaiost the 
order of adjudiction. A I R 1943 P C 130, hipl. and 
Foil. AIR 1956 All 68 (68) (Pr 5). 

(Overruled in AIR 1965 All 80.] 

-S. 53—Transfer annulled—Rights of transferee. 

Where the consideration for the transfer annulled 
under S. 53 consisted of two debts one on the prior 
mortgage and the other on ihe promissory note and 
both the debts were discharged by the transferee, the 
transferee is entitled to have a charge for the mort¬ 
gage amount and to rank as a secured creditor to the 
extent of the amount paid. But he can rank only as 
an ordinary creditor in respect of the amount covered 
by the promissory note A I R 1926 Mad 072. Foil. 
1959 Ker L I 302: 1959 Ker L R 248 i AIR 1959 Ker 
380 (381) (Pt C) (Pr 5) (DB). 

—S. 53—Transfer annulled—Rights of transferee. 

Cash items of consideration in transfers set aside 
by the Insolvency Court advanced at the time of the 
execution of a fraudulent transfer cannot be allowed 
to be proved as a debt as the same are advanced for 
the purpose of carrying out the fraud. But when a 
^ransfer is annulled the alienee may prove just antece¬ 
dent debts which existed before the fraudulent trans- 
■® r but were included in the consideration therefor. 
W i j j r a R 0n0e could rank as a secured creditor 
would depend upon whether the antecedent debt was 
itself .secured or not. 1950 Ker L T 573 : 1950 T C 
J-1J 07 * A IR 1951 Tray. Co 55 (63) (Pt G) (Pr 26) 
tUB). 

11. Defence to an application under this 

_ „ section. 

-S. 53—Defence. 

It would not be open to transferees to urge a con¬ 
tention that out of the consideration paid to the 
insolvent by transferees large number of creditors 
were paid, as a result of a composition between the 
realtors and the insolvent, by way of an answer to 
«n application under S. 53 of the Act when they had 
not opposed the application for the adjudication of 
■tVi i ground. 35 Mys L J 274 i 1957 

SS , L ) T 8 ® , 1 lK I U 195 l» Mys 147 5 < 1958 > 2 Lab L J 

i A I R 1958 Mva 35 fPi Ri ip* ini mm 


1958 Myi 35 (38) (Pt E) (Pr 10) (DB). 

12. This section and S. 53. T. P. Act. 
pa*n^M^ nd “"Applicability — Dissolution of 

..... t. oL p .T,7dS!r E iT« “ slv ” 


A su* under S. 53, T. P. Act has to be instituted 
on behalf of or far the benefit of all the creditors ana 
it does not hit a transaction by which one creditor is 
given preference over others for which contingency 
proceedings will hive to be had under some other 
law. See T P. Act (1882), S. 53. 1960 Cr L J 1134 i 
AIR I960 Punj 417. 

—S. 53 — Good faith — Mortgage for pre-existing 
debt — Creditor aware of precarious financial posi¬ 
tion of debtor at time of mortgaee —Plea of good 
faith, if can staod—T. P. Act (1882), S. 53. 

The fact that a transfer by way of a mortgage of 
theonlv property of the debtor was made to one of 
the creditors, who was a relative of the debtor in con¬ 
sideration of pre-existing debts, (almost equal to the 
value of the property) even though the debtor had 
notice of the debtor's precarious financial circumst.m- 
ces may be a complete answer to a suit against the 
creditor under S. 53, T. P. Act. But when the credi¬ 
tor’s good faith is questioned under S. 5), Provincial 
Insolvency Act that the fact that he had notice ot the 
financial position of the debtor and that he made no 
contemporaneous advance would he sufficient to des¬ 
troy his plea of good faith even though the creditor 
in fact acted honestly and attempted to secure what 
was due to him. Such a mortgage in favour of the 
creditor is voidable igninsfc the receiver. 50 Mai 943, 
Rel. on. AIR 1939 Cal 503, Commented and not Fol¬ 
lowed. AIR 1952 Sau 47 (43, 49) (Pt B) (Prs 5, 8) 
(DB). 

13. Jurisdiction. 


—Ss. 53, 4, 5, 28 (6) — Jurisdiction of insolvency 
Court to issue injunction—(Civil P. C. (1903), O. 39, 
R. 1). 

Though an insolvency Court will not restrain mort¬ 
gagee or other secured creditor in the exercise of his 
legal remedies under S. 28 of the Act it bas jurisdic¬ 
tion in proper cases to restrain him under O 39, 
R. 1, Civil P. C., from proceeding with the sale of the 
Insolvent's property, pending application by Official 
Receiver under S. 53, if there are substantial grounds 
for impeaching his title with a view to safegaurd the 
interests of the general body of creditors 1953 Mad 
W N 527 : (1953) 2 Mad L J 359 1 1 L R (1954) Mad 
360: AIR 1954 Mad 12 (14, 15) (Prs 11,14,15) (DB). 


-S. 53—\pplication for adjudicating persou insol¬ 
vent — Debts amounting to Rs. 14,700 — Jurisdiction 
of Sub-Judge, Second Class — Notification No. 1598. 
1212-XIV of 16th May, 1938, investing Subordinate 
Judge of Second Class to deal with insolvency peti¬ 
tions not exceeding Rs. 2,000—Effect of — Proceed¬ 
ings null and void. 1953 Nag L J 135. 


14. Evidence and burden of proof. 

■-S. 53 —Travancore (Insolvency) Regulation (8 

of 1090), S. 35 — Burden of proof — (Presidency* 
Towns Insolvency Act (1909), S. 55) — (Travancore 
(Insolvency) Regulation (8 of 1108), S. 53). 

Upon a true construction of S. 35 of the Travancore 
(Insolvency) Regulation, 1090, the onus is upon the 
Official Receiver to prove that a conveyance which he 
is seeking to set aside is not made in good faith and 
for valuable consideration: A I R 1930 P C 265 and 
A I R 1931 P C 75 and AIR 1934 P C 3, Foil. Subra- 
mania Iyer v. Official Receiver, 1958 Mad W N (S C) 
1:1958 Ker L J 17s 1953 S C J 173 :1958 SCR 257 1 
1958 Ker LT 1195i AIR 1958 SC 1 (4) (Pt A) IPr 4). 

-Travancore (Insolvency) Regulation (8 

2 90 ! S .' 3 ft 5 f nrn V - 0, . d 5 nCe of tran,fer ~ Burden of 
proof—nutyof Official Receiver -(Travancore (Insol¬ 
vency) Regulation (8 of 1108), S. 53). 1 

An application by the Official Receiver under S. 53 
f transfer can be allowed on proof 

was .?° con slderation for the traosao. 
tion or that the consideration was so inadequate as to 
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raise the presumption of want of good faith. Alter, 
natively, the Receiver may also succeed on showing 
that though there was valuable consideration for the 
transaction impeached, there was want of good faith 
in the sense that the transferee knowing all the cir¬ 
cumstances ot the transferor who had since been 
adjudged an insolvent entered into the transaction 
with a view to screening the assets of the insolvent 
from the Receiver in whom the insolvent's property 
vests for the benefit of the creditors. Where the 
intention clearly is to shield the assets agiinst the 
claims of creditors, though the transfer may have 
been for consideration, either adequate or othersvise, 
having been entered into with a view to defraud or 
delay the creditors, the transferor and the transferee 
sharing the common intention, the transaction must 
be annulled and the assets must be brought into the 
common hotchpot for the benefit of the insolvent’s 
creditors. Subramania her v. Official Receiver, 1958 
Mad W N (S C) 1 : 195S Ker L J 17 : 1958 SCJ 172 : 
1958 SCR 257: 1958 Ker L T 1195 : A I R 1958 SC 1 
(6) (Ft C) (Pr 7). 


-Ss. 53, 54 — Avoidance of transfers as fraudulent 

—Burden of proof — Reliance on circumstantial evi¬ 
dence — Duty of Court — Inference of frajduleot 
nature—When made-Evidence Act (1872), Ss. 101- 


In a proceeding to set aside fraudulent transfer 
under the Insolvency Act, the burden of proof is on 
the Official Receiver, but, such burden can only be 
discharged by showing circumstances from which 
strong inference can be drawn that the transfer 
impugned was made either mala fide or in the absence 
of valuable consideration. When the Official Receiver 
discharges the prima facie burden which lay upon 
him, it is for the transferee to explain the case which 
gives so many and so obvious grounds for suspicion, 
and to show that there was in fact an explanation 
for the transfer which the Court could deem to be 
satisfactory. 

The fraudulent nature of the transaction in insol¬ 
vency cases can scarcely ever be proved by direct evi¬ 
dence. The petitioning creditor or the Receiver has 
to rely on circumstantial evidence in most cases, and 
usually that is to be found only in the conduct of the 
parties. It is therefore more than ever the duty of 
the Court carefully to examine all the surrounding 
circumstances; and in any case if a Judge considers 
that the burden of proof lies on a particular party, 
it is incumbent on him at least to examine the tacts 
on which that party’s case is based. A I R 1938 Nag 
210, Rel. on. Where a transfer challenged as fraudu¬ 
lent is shown to have taken place ‘.immediately after 
the insolvent had been served with summonses in 
some suits and after one or two decrees had also been 
passed against him, and the transfer is one of four or 
five transfers by which he got rid of all his immov¬ 
able properties, and which had been practically 
admitted to be fraudulent ones, the circumstances 
certainly require a very full explanation by the trans- 
feree to avoid the inference of fraudulent transfer. 
AIK 1936 Rang 506, Rel. on. AIR 190*5 Ker 156 (158, 
159) (Pt A) (Prs 10, 12). 


-S. 53—Good faith—Absence of—Proof—Onus. 

Section 53 requires only proof of absence of good 
faith on the part of the transferee and not the absence 
of good faith on the part of the t raDS ^ e J£ r * 1 *ci! 
Ker L J 302 i 1959 Ker L R 248 * AIR 19o9 Ker 380 
(381) (Pt A) (Pr 4) (DB). 


-S. 53-Good faith-Proof. 

Question of determining good faith with res¬ 
pect to a transfer under S. 53 depends not alone on 
the recitals aid covenants contained in if; the cir¬ 
cumstances surrounding the transaction and the con¬ 
duct of the parties at the time of and after the exe¬ 


cution of the deed should be taken into account* 
The facts should be considered in relation to each* 
other and weighed as a whole. 1959 Ker L J 302 : 
1959 Ker L R 248 : A I R 1959 Ker 380 (381) (Pt B) 
(Pr 4) (DB). 

-Ss. 53, G, 27 — Transfer by insolvent challenged 

—Burden of proof. 

The burden of proof :in insolvency proceeding is 
not upon the transferee but is on the official receiver 
or the creditor who challenges the transfer. The 
burden is discharged as soon as it is shown that the 
property stood in the name of the debtor. It is then 
for the transferee to show that he was the real owner 
and the debtor was only a benamidar. 1961 Jab L J 
193 : 1960 M P C 682 : 1961 M P L J 708 : AIR 1961 
Madh Pra 15 (20,21) (Pt G) (Prs 24, 25) (DB). 

-S. 53—Good faith and consideration—Onus. 

In proceedings under S. 53 of the Insolvency Act* 
the onus of proving that the impugned transactions 
were not entered into in good faith and for valuable 
consideration is on the Official Recei/er. 35 Mys L J 
274 : 1957 Knt L J 86 : 1LR (1957) Mys 147 : (195S> 
2 Lab L J 613 : A I R 1958 Mys 35 (36) (Pt A) (Pr 4) 
(DB). 

-Ss. 53, 4 — Gift by insolvent to h:s wife, chal¬ 
lenged — Onus of proof is on receiver or assignee — 
Evidence Act (1872), Ss. 101-104. 

In insolvency proceedings the burden of proof lies 
on .the assignee or receiver who challenges a transac¬ 
tion by the insolvent as a fictitious and a nominal 
one. AIR 1958 SCI, Followed. 

The insolvent had obtained certain properties in a 
partition on 28-7-48 and purchased another property 
on 14-10-48. All these properties were transferred 
by him by a deed of gift dated 10-11-48 in favour of 
his wife who alleged that she had accepted the gift 
and obtained possession of the same. The transac¬ 
tion was challenged by the receiver as a colourable 
one entered into to save the properties from the cre¬ 
ditors, but there was no affidavit filed by the receiver 
in that regard. 

Held, that the onus to prove that the transaction 
was merely a colourable one was on the receiver and 
siicc there was no evidence laid to show that the 
insolvent was over head and ears in debt at the time 
of the transaction, no inference adverse to the in* 
solvent could be drawn from the mere fact that the 
transaction in favour of the wife was entered into 
immediately after the properties under gilt weie ob¬ 
tained by the insolvent. ILR (1964) Cut 274. 

-Ss. 53 and 4—Transfer in favour of wife — State¬ 
ment made by insolvent in his cross-examination -- 
Its admissibility against wife — Non-production or 
documents in party’s possession—Effect Evidence 
Act (1872), S. 114. 

An application for enquiry under S. 4, Provincial 
Insolvency Act, was made by the Receiver with a 
view to set aside the transfer of his property made 
by the insolvent in favour of his wife intended to 
defraud his other creditor which in this case was the 
Income-tax Department. The Department, a party to 
this enquiry, alleged that the insolvent was in heavy 
arrears of payment of income-tax. For this purpose, 
it wanted to rely on the statements made by the 
insolvent in his cross-examination by the counsel for 
the Department that there were proceedings for re¬ 
assessment of his income in the states in 1940 and 
there was a demand against him of heavy amount or 
income-tax. 

Held that this statement of the insolvent could not 
be relied upon in the aosence ot more direct evidence 
not being produced by the Department itself which 
had been in custody of the relevant documents. The 
Department could not, under these circumstances, asK 
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the Court to accept the replies made in cross-exa¬ 
mination of the insolvent so as to bind the wife. It 
was incumbent upon the Income-tax Officers to pro¬ 
duce documentary evidence in their possesion to 
show that there was actually a demand at or about 
the time when these transfers were made and that the 
transfers were made benami to avoid payment of tax, 
and in the absence of filing of these documents an 
adverse inference should be drawn against them and 
their contention should not be accepted. (1959) I 
Orissa J D 339. 

-S. 53—Good faith—Onus of proof. 

Good faith, that is required under S. 53 is one on 
the part of the transferee, and the onus to prove 
either lack of good faith or absence of valuable con¬ 
sideration is on the Receiver. AIR 1931 P C 75; AIR 
1930 P C 290; A I R 1934 P C 3; (1895) 1 Ch D 505, 
Rel. on. I L R 34 Pat 440 i A IR 1955 Pat 458 (466) 
(Pr F) (Pr 23) (DB). 

—S. 53—Burden of proof. 

The burden to make out circumstances which 
invalidate a transfer made by an insolvent on the eve 
of his insolvency is on the official receiver or other 
persons seeking to avoid it and not on the alienee. 
1950 Ker L T 573 : 1950 T C L R 707 i AIR 1951 
Tra-Co 55 (62) (Pt D) (Pr 23) (DB). 


15. Procedure. 

’"—■Ss, 53, 37, 43, 54—Annulment of adjudication — 
Official Receiver cannot initiate proceedings under 
Ss. 53, 54. See Provincial Insolvency Act (1920), 
S. 37, AIR 1964 Andh Pra 299 (DB). 

—-Ss. 53 and 54 — Order passed on application 
made under—Appeal—Maintainability of. 

An order passed on an application made to the 
Insolvency Court under Ss. 53 and 54 of the Act does 
not come within the definition of ‘decree*. This is so 
m spite of the provisions of S. 5 of the Act. For 
merely because certain powers are confined on the 
Insolvency Court and it can adopt the procedure 
followed by civil Court it does not mean that every 
order of that Court becomes decree. See Debt Laws 
- Madras Agriculturists* Relief Act (4 of 1938) (as 

5§58Andh y i/T 896 A ° t23 °* 1948,1 S,25,A|1)|B1, 

7TT7?' Fictitious and fraudulent transaction — 

Uishnction—Plaint held alleged fictitious transaction 
be a representative suit. See T. P. 
Act (1882), S. 53. 1957 M P L J 107. 

* S. 53—Nature of order to be made. 

If the transferees took possession of the assets of 
toe insolvent and handed them over to their trans¬ 
feree and later in his turn dealt with those assets and 
stocic.m-trade in the course of his business the proper 
direction to be given in those circumstances would be 

•hall au Q that transferees and each of them 
j »deliver to the Official Receiver all the assets 
5? iQ 'trade purchased by them and that they 
S’ j? 2*4? an ? cc ?nnt to the Official Re- 
S2JJ r an A t0 tbe Court ot 3,1 their dealings with the 
? rospoct of the impugned transfers and 
Jtort L ! th A [t dealings in respect of the assets, and 
whlcb purchased and also in 
. of the Proceeds of those assets and stock-in. 
a*ae. Any amounts found due by transferees after 

Offl^i a n aCC ? Unt, r Dg ?, ha,1 L be P a ‘d ^ them to the 
yttctal Receiver for distribution by him among the 

SfSSR. 0 * T th ? insolvent. A I R 1925 Cal 04U, Rel. 

t 1 * 957 Knt L J 86 : ,LR 0957) 

1613 ' A1R 1958 M,! 85 

* Si53--p roce j uro# , 


In an enquiry held with respect to an Official Re¬ 
ceiver’s application to annul transfers made by in¬ 
solvent the Receiver and the parties are expected to 
disclose their respective cases in their pleadings and 
the Court should hold the trial in the same manner 
as regular original suit is tried. 1950 Ker L T 573 i 
1950 T C L R 707 i AIR 1951 Tra-Co 55 (71) (Pt K) 
(Pr 47) (DB). 

-Ss. 53 and 54 — Procedure—Joint application in 

respect of more than one transfer. 

Except when the alienations are the outcome of a 
scheme of fraud and conspiracy between the insol¬ 
vent on the one hand and the alienee on the other 
a joint application or joint trial is not the proper pro¬ 
cedure to be adopted. 1950 Ker L T 573 : 1950* 
TCLR 707 : AIR 1950 Tra-Co 55 (71) (Pt L) 
(Pr 48) (DB). 

16. Res judicata. 

•-S. 53 — Res judicata — Matter not decided in 

adjudication proceeding — Is not res judicata in pro¬ 
ceedings for avoiding transfer. See Civil P. C (1908), 
S. 11. AIR 1958 SCI. 

-Ss. 53, 6 (b), 9 (1) (c) — Application by creditor 

for insolvency under S. 6 (b)—Debtor .declared insol¬ 
vent - Application by Official Receiver under S. 53 to 
annul alienation in favour of purchaser — Purchaser 
can show his bona fides — Decision under S. 6 does 
not act as res judicata i A I R 1956 All 68, Overruled. 
See Provincial Insolvency Act (5 of 1920), S. 6(b). 
A I R 1965 All SO (DB). 


-S. 53 — Annulment proceedings—Finding in ad* 

judication proceedings not res judicata — Burden of 
proof lying on Receiver continues — Burden whea 
discharged. 

A finding arrived at by the Insolvency Court while • 
adjudging a person as an insolvent is not res judicata 
in a subsequent annulled proceeding. The burden 
still lies on the Receiver in the first instance, who • 
seeks to annul the alienations, to show that the neces¬ 
sary ingredients of S. 53 of the Act were present. 
That is to say he must show that the alienations in 
favour of the purchaser were not made in good faith 
and for valuable consideration. AIR 1958 SCI, 
Rel. on. 


Held, on facts that the Receiver had discharged the 
initial burden that lay on him to show that the alie¬ 
nations were not made in good faith and for valuable 
consideration. The very tact that all the properties 
of the insolvents were alienated by six sale deeds 
executed on two successive dates, though possession 
was not delivered to the alienees, leads to the reason¬ 
able conclusion that the main object was to screen 
the property from the clutches ot the creditors by 
transferring them in the name of friends, relatives 
and co.villagers of the insolvents. Moreover the 
alienees in respect of the transactions were fully 
***** that the genuineness of the transactions was 
objected to by the creditors and they never took the 
precaution of paying the consideration money to the 
creditors, instead of to the [insolvent, though it was 
recited in the sale deeds that the alienations were 
purpose of discharging debts I L R 

37 “s’, 8? { £ 4, a |, Cu * L T 343 ■ A ‘ B MSS 0,i„. 


-—-’ -« ui isuiriuc judge Iha 

transfer is fraudulent and allowing insolvency neti 
bon - Decision if binding on vendee whoT« not 
party-(Prestdendy-Towns Insolvency Act (1909 

i ' he PS*** Judge in the insolvenc 
application declaring the safe .to bo fraudulent an 
amounting to an act of Insolvency is not biudlng o 

h £nteT. ho T! no * P« lles proceeding 
and inn be challenged by them, when the Receivi 
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applies uoder S. 53 of the Provincial Insolvency Act 
xor tne annulment of the sale. 


The Privy Council decision in A I R 1943 P C 130 
which follows (1S78) 10 Ch.D 3. applies to orders 
ot a ljuaication under the Presidency-Towns Insol¬ 
vency Act alone and cannot be applied to orders of 
adjudication under the Provincial Insolvency Act, for 
the relevant provisions of the two Acts are different, 
A I R 1947 Nag 161, Foil.; A I R 1945 Mad 60 (FBI, 
Relvon ; A I R 1956 All 68, Dissented from. AIR 
I960 Punj 24 (25, 26) (Prs 3, 4, 5, 7). 


17. Appeal. 

—S. 53 - Constitution of India, Art. 133 (l) (c) - 
certificate of fitness — Question only of academic im¬ 
portance Case not fit lor appeal to Supreme Court. 
See Constitution of India, Art. 133 (1) (c). A I R 1961 
Madli Tra 172 (DB). 

-Ss. 53, 75, 9 and 54 — Who may appeal—Person 

aggrieved—Who is. 

Held that as a result cf the order of adjudication 
other creditors^ would be able to make an application 
under S. 53 or 54 of the Act and that would very preju¬ 
dicially atfectlhe rightof the person who was said to be 
the creditor to whom fraudulent preference was given. 
He was therefore a person aggrieved bv the order of 
adjudication and had a right to appeal. ILR (1958) 8 
Faj 221 : AIR 1958 Raj 223 (224) (Pt A) (Pr 3) (DB). 

IS. Limitation for application under S. 53. 


——S.d 3—Fraudulent sale—Evidence—Non-payment 
of consideration—Intention of parties — Inadequacy 
of consideration -Doctrineof iuclcy purchase*—(T.P 

Act (1882), Ss. 53 and 54). 

Specific evidence of a convincing nature must be 
adduced to show that a sale deed reciting the pay¬ 
ment of consideration was really executed for no 
consideration and that no consideration was intended 
to be paid. No doubt, a piece of evidence tending to 
show that will be the recital of the receipt of the 
consideration when no consideration has. as a matter 
of fact, been paid as recited. But such a recital will 
not be conclusive. A Court has to go into the whole 
evidence and come to its own conclusion. It will be 
inadvisable for Courts to apply the doctrine of in¬ 
adequate consideration proving fraud by -shocking 
the conscience of the Court where there is no evi¬ 
dence as to the real worth of property. It is better to 
apply in such cases the doctrine of ‘lucky purchaser* 
adumbrated in some cases. Often the 'lucky pur¬ 
chaser* gels a property for less than l/4th its value. 
That, by itself, will not prove any fraud. Only, a 
careful scrutiny should be made of the circumstances 
to see whether the purchaser is a ‘lucky purchaser* or 
a ‘fraudulent purchaser*. 1957 Mad W N 483: (1957) 
2 Mad L J 414 : A I R 1957 Mad 630 (630) (Pt B) 
(Pr 3). 

-Ss. 53, 6, 54 — Distinction between and scope of 

inquiries under indicated—See Provincial Insolvency 
Act (5 of 1920), S. 6. AIR 1955 Pat 413 (DB), 


-S. 53 - Limitation Act (1908), Arts. 13Q, 144 - 

Person declared insolvent—Transfer by insolvent set 
aside at instance of official receiver—Official receiver 
must be held to be in possession of property trans¬ 
ferred through insolvent. See Limitation Act (1908), 
Art. 130. A I R 1903 Ker 176. 

19. Scope of enquiry—Duty of Court. 

-Ss. 53, 28 (2) and (5) — Scope — Gift deed by 

insolvent of sir land in lavour of son prior to adjudi¬ 
cation — Land not liable to attachment and sale in 
view of S. 155, M. P. Land Revenue Code — Annul¬ 
ment of transfer — Inquiry—If barred under S. 53. 

An insolvent had executed a deed of gift in favour 
of his son of certain sir land prior to his adjudication 
in 1955. There was an orange garden on the land 
yielding a substantial income. A creditor applied 
under S. 53, Provincial Insolvency Act for annul¬ 
ment of transfer. The application was dismissed on 
the ground that the property was not liable to attach¬ 
ment and sale by virtue of the bar under S. 155, M. P. 
Land Revenue Code: 

Held, that the bar of attachment and sale created 
by S. 155, M. P. Land Revenue Code is a bar which 
is in derogation of the normal right of a creditor to 
realise his debts out of the properties of his debtor, 
and therefore that bar must be strictly construed. 
When S. 155 refers to any land, it cannot possibly 
apply to the income or usufruct of that land, and 
therefore to the extent that the orange garden yields 
an income from its crop, a receiver could be ap¬ 
pointed. 

To that extent, therefore, that part of the property 
of the insolvent would under the provisions of S. 28 
(2) read with S. 28 (5) of the Provincial Insolvency 
Act vest in the Insolvency Court and an inquiry 
under S. 53, so far as the gift deed is concerned is 
not barred. 49 M L J 244; A I R 1925 P C lifl, 
Applied. 1960 Nag L J 341 : A I R I960 Bom 4<7 
(478) (Prs 3,4), 

-Ss. 53, 6 (b)—Transfer with intent to delay or 

defeat creditors alleged as act of insolvency — Court 
is competent to determine nature of transfer in the 
order of adjudication. See Provincial Insolvency Act 
(5 of 1920;, S. 6 (b). A 1 R 1961 Madh Pra 15 (DB). 


20. Illustrative cases. 

-Ss. 53. 6, 9, 28. 24, 33, 50 — Debtor adjudged in¬ 
solvent—Petitioning creditor applying under S. 53 for 
annulment of certain transfers by insolvent—Trans¬ 
feree cannot challenge order of adjudication on 
ground that petitioning creditor was not creditor^ of 
the insolvent — See Provincial Insolvency Act (5 of 
1920), S. 6. AIR 1963 Bom 212. 

-Ss. 53, 55 —Amendment of assignment — Trans¬ 
feree of assignee not made party — His title will not 
he affected. 

A had assigned the plaint property to his brother B, 
On A*s adjudication as insolvent the Official Receiver 
applied under S. 53 for annulment of the assignment, 
and on such annulment sold the property to C. Even 
before the motion of annulment B had transferred 
that property to D and though D had come into pos¬ 
session thereof he was not made a party to the annul¬ 
ment proceedings. In the suit filed by C for recovery 
of property from D. the transfer to D by B was found 
to be bona fide for value and without notice of the 
insolvency proceedings against A. 

Held, that the assignment in favour of B was valid 
till it was annulled and B was therefore competent to 
transfer the property till annulment. The transfer 
made by him to D was therefore valid in law and D s 
title could not be affected by the motion of the Official 
Receiver to annul the title of B to which proceedings 
D was made no party. A I R I960 S C 70 and A I R 
1935 All 071 and AIR 1958 SCI, Rel. on. 1963 Ker 
L I 738 : AIR 1964 Ker 183 (184) (Pr 4) (DB). 

-S. 53—Transfer of property by A to B—In insol¬ 
vency proceedings against A, Official Receiver impugn¬ 
ing such transfer—Transfer set aside by order of 
Court — At private auction held by Official Receiver 
for realisation of insolvent’s assets C becoming pur¬ 
chaser of the property-Suit by C—Concurrent find¬ 
ings by lower Courts that though the order of Court 
setting aside the transfer did not bind transferee from 
B being no party to the order, the transfer was nomi¬ 
nal or fictitious transaction — Held it could not be 
contended on behalf of transferee from B that under 
the insolvency law, the Official Receiver alone could 
impeach a transfer by the insolvent and that the 
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plaintiff who was but an assignee from him, was not 
competent to do so, as the plaintiff could allege 

J rounds and seek a declaration that defendant trans- 
»ree had obtained no title, because his predecessor- 
jn-interesthimself hadderived none under the transfer 
and could not convey any—This was the effect of the 
concurrent findings that the transfer was sham and 
jo operative. 1962 Ker L J 3 : (1962) 1 Ker L R 139 i 
AIR 1963 Ker 176 (177) (Pt A) (Pr 2). 


—Ss. 53 and 54—Scope and effect of—Mortgage by 
debtor set aside as partially void end fraudulent pre¬ 
ference — Mortgagees if can prove for debt as un¬ 
secured creditors—Member of joint Hindu family — 
Liability of — If can be enforced in insolvency pro¬ 
ceedings. 

Though a mortgage deed is annulled under Ss. 53 
and 54 of the Provincial Insolvency Act as not fully 
supported by consideration and as intended to be a 
fraudulent preference of some creditors over others, 
the mortgagee thereunder could rely on the debts 
included in the mortgage deed and prove those debts 
in insolvency as an unsecured creditor. 


In order to prevent a person who has been a party 
to a fraudulent transaction from pleading his own 
fraud, the intended fraud must have been effected or 
there must have been a substantial part-performaoce 
of tho intention to defraud and a mere fraudulent 
intention evidenced by the transaction is not sufficient, 
lhe mortgagee need not plead any fraud for proving 
the debts as for proving the mortgage. The debts 
included in the mortgage deed can be dissociated 
irom the security. 

The !aw undoubted^ is that a person liable for 
oeDts merely on the ground that he is a member of a 
joint family and that the debts are payable by the 
♦KncV j°k! y ca ? n . 0 ^ be adjudicated an insolvent for 
in «i 8 “ e °* s ' *hos 0 debts cannot be proved in his 
™.! QCy a .Qd will have only to be allowed for in a 
PuJ*' 1 £ uit fought by the purchasers of the other 
K. Shares ( / or e , xatI >Plo by the proving creditors 
But th» V f purchase fl the minor coparceners’ shares!. 
mnU 616 u re UI, d ou btedly circumstances which will 
Xh .?<$ p . er ?° ns Personally liable for the debt. 
Sn^ 11 being a member of a trading firm and 
f as ! Puller, and the debts being con. 
for 11 HH that tra ? e ' There ** n«> to wait then 
he DrnwS 0n .u U,t , for 1 allowing such debts which can 
madfl him insol 1 Y en . c y °* person who had 

tion to m? i? e S on £ ally J lab l f e for in addi- 

the Inin* f D *ii la ^ 0 * or ^ em * rom ou * °i bis share in 
we joint family properties. 64 Mad L W 438: (1951)2 

M L J 32 s AIR 1952 Mad 504 (2) (507) (Pt C) (Pr 12) 

SECTION 54 


SYNOPSIS 

(Provincial Insolvency Act (1920), S. 54.) 

1. Scope and applicability. 

2. Evidence and burden of proof. 

«. Fraudulent preference. 

Intention to prefer. 

s * “Within three monthi.” 

6. “Void” 

J of annulment of transfer. 

• Effect of annulment of adjudication. 

». Procedure. 

10. Appeal. 


1. Scope and applicability. 



Law and not under S. 53. See Transfer of Property 
Act (1882), S. 53. AIR 1963 S C 1150 : 

—S. 54—Applicability. 

In order to be governed by S. 25A (1), Cl. (b) of 
the Vfadras Act an order imposing liability and 
sought to be amended should be a decree. An order 
piss-d on an application made to the Insolvency 
Court under Ss. 53 and 54 of the Provincial Insol¬ 
vency Act does not come within the definition of 
'decree.* 

The decision can only he an order and since it is 
only decrees that can be amended under S. 19, 
Madras Agriculturists* Relief Act, an order falling 
outside it cannot come uoder S. 25A (1) (b) of the <aid 
Madras Act. See Debt Laws — Madras Agriculturists* 
Relief Act (4 of 1938), S.25-A (L) (bi. (193S) Andh 
L T 896. 

-Ss. 54 and 53 — Annulment of transfers under 

these sections are not identical. 

t he approach to a solution of the problem pre¬ 
sented when a transfer is annulled under S. 53 as 
distinguished from annulment under S. 54 is not 
identical. 1962 Nag L J (Notes) 32. 

-—S 54—Applicability — Transfer under S. 231, 
Companies Act. 

It is payments which fall within the mischief of 
S. 54 that are referred to as a fraudulent preference in 
S. 231 of the Companies Act (1913). Where trans¬ 
fers were not within three months preceding the 
date of winding of application, there is no scope for 
the operation of the provisions of S. 231, Companies 
Act. 58 Cal W N 545 i AIR 1955 Cal 338 (340) (Pt A) 
(Pt A) (Pr 6) (DB). 


5s. 54, 6 (c) — r raudulent preference alleged as 
act of insolvency — Court is competent to determine 
£ r See Provincial Insolvency Act (5 of 

1920), S. 6 (c). AIR 1961 Madh Pra 15 (DB). 

—S. 54-Interpretation— Value of English dcci- 
“ ( Pr «idency Towns Insolvency Act (1909), 

The Insolvency law is one borrowed from Eng. 
land, and, the language of the Indian enactment 
being in terms of the corresponding English sta. 
tute, English decisions on the interpretation of the 
terms of the enactment can be safely applied to cases 
arising in India uuder S. 54 ot the Provincial IusoU 
vency Act and S. 56 of the Presidency Towns Insol¬ 
vency Act. 68 Mad L W 720, (1955) 2 M L I 441 • 
LR (1956, Mad 505, AIR 1956 Mad 33 (37) (Pt A) 
(rr loA) (Do)* 

rr S .: 54 7~ Scope-Sale by Hindu father on his own 
behalf and on beball of two minor sons — Adjudica- 
tion of father as insolvent - Setting aside of sale - 
Effect of — What passes to alienee. 

in O , Q hi h nm d i U i di n ti0 “ of . an j ns °lvent what vests 
in the Official Receiver is the interest of the 

insolvent and when a transaction entered into by 

the father of a joint Hindu family not merely in his 

own behalf but on behalf of others (here two minor 
sons) who are not adjudicated and whose property 
does not vest in the Official Receiver is set aside 
± r 9 StS H in th6 °® ciaI . 1 Receiver as the result of such 
» de '\Ti? rely t interest of tho insolvent 
fffncTi ‘k 8t ° f / h u non * iQs olvents. In so far as 
the insolvent s share of the property is involved in 

the alienation, the Offielal Receiver would get it back 
when the alienation is set aside, but if under the 

S W |L Ve h P r th f i ? S0 ‘ vent fa “>er under the gene! 
ral law he alienated the interests of his sons who 

were not insolvents and were minors, no order of the 

Insolvency Court under S. 54, Provincial Insolvent 

Official r d ? e from the alienee and vest in the 
Official Receiver the interest of persons who had no® 
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been adjudicated. The power vested in the Official 
Receiver for discharging antecedent debts of fathers 
enacted in S. 2S-A is irrelevant for consideration of 
a question like the one here where the father instead 
of the Official Receiver had sold the properties on his 
own and his sons’ behalf. 

The view of Snndaram Chettv. I., in 1934 M W N 
881. Held cood law. (1937) 2 M L I 427 and (1943) 
1ML! 24, Diss. (1954) 2 M L J 755:1954 Mad W N 
880 : 67 Mad L W 1064 : ILR ( 195 . 3 ) Mad 1089: AIR 
1955 Mad 51 (52, 53) (Prs 6 , 10) (DB). 

—S. 54 — Transfer executed with a view to defeat 
claims of creditors— R is an act of insolvency afford¬ 
ing cause of action to file a petition under S. 9. See 
Provincial Insolvency Act (1920), S. 0. AIR 1963 
Mys 257. 

—Ss. 54, 6 , 53 — Distinction between and scope of 
inquiries under indicated. See Provincial Insolvency 
Act (5 of 1920), S. 0. AIR 1955 Pat 413 (DB). 

«—Ss. 54, 53 — Applicability — Tests — S. 54, if 
controls S. 53 — Transfer in consideration of pre¬ 
existing debt. 

There is nothing either in S. 53 or S. 54 to justify the 
construction that the provisions of S. 54 which are 
meant to meet the specific case of the debtor’s fraudu¬ 
lent act controls in any way the general provisions of 
S. 53 or that the latter section makes any exception 
in favour of the creditor’s transfer in favour of a cre¬ 
ditor in consideration of a pre-existingdebt is as much 
subject to S. 53 as any other transfer provided that 
the conditions laid down in that section are fulfilled. 
AIR 1952 Sau 47 (48) (Pt A) (Pr 4) (DB). 

-Ss. 54, 6 (b), 53—Act of insolvency. 

Where the circumstances of a case leave no room 
for doubt that the transactions were resorted to by 
the debtor with a view to defeat his creditors that 
would he an act of insolvency. See Provincial Insol¬ 
vency Act (5 of 1920), S. 0 (b). AIR 1954 Trav-Co 
419 (DB). 

-Ss. 54. 53 and 55 — Protection order — Position 

before and after Travancore Insolvency Amendment 
Act (1108) — Rule of relation back — Avoidance of 
transactions under Ss. 53 and 54 and T. P. Act, S. 5.3 
— Kuri security bond — Payment by paid-up sub¬ 
scribers to non-prized subscribers under direction of 
foreman alter his default — Under Travancore Insol¬ 
vency Act after amendment in 1108 protection was 
given onlv to payments made prior to the presenta¬ 
tion of the petition which when applied to an ad¬ 
ministration suit would be the date ol the institution 
of suit. Prior to it the law protected moneys realised 
before the actual adjudication. The rule of relation 
back does not under the Travaucore or Cochin Acts 
or under the Provincial Insolvency Act, 1920, relateto 
a period auterior to the presentation of the petition. 
Transactions which do not come under that rule are 
prima facie valid unless they can be avoided under 
some express statutory provision. AIR 1953 Trav-Co 
321 (DB). 

-S. 54—Applicability. 

Once the consideration is found to be real and not 
illusory the transfer goes outside the scooe of S. 53 
whether or not it will corne under S. 54. See Provin¬ 
cial Insolvency Act (1920), S. 53. AIR 1954 Vind 
Pra 11. 

2. Evidence and burden of proof. 

-Ss. 54. 53-Avoidance of transfers as fraudu- 

lent—Burden of proof-Beliance on circumstantial 
evidence-Duty of Court—Inference of fraudulent 
nature — When made — Burden is on the Official 


Receiver— After he discharges this burden it is for 
the transferee to explain thecase—Fraudulent nature of 
transaction can be shown by circumstantial evidence 
—Court should examine carefully all the surrendering 
circumstances—Evidence Act (1872), Ss. 101.104- 
See Provincial Insolvency Act (5 of 1920), S. 53. AIR 
1965 Ker 156. 

-S. 54—Burden of proof—Fraudulent intention— 

Onus. 

The burden of proving fraudulent motive on the 
part of the debtor naturally falls on the receiver who 
tries to annul the transfer. AIR 1954 Vind Pra II 
(12) (Pt C) (Pr 10). 


3. Fraudulent preference. 

-S. 54 (1)—Creditor if includes secured creditor 

—Transfer of hypothecated and unhypothecated 
items to secured creditor—Fraudulent preference— 
Sale if can be split up. 

A secured creditor, no doubt, is not a creditor 
within the meaning of S. 54. 

But where the propeity transferred to the secured 
creditor under a single transaction consists of hypo¬ 
thecated and unhypothecated items, the deed of 
transfer cannot be separated into two transactions 
one dealing with items in respect of which the 
vendees held the position of secured creditors and 
the other dealing with items which were not hypo¬ 
thecated to them from before. The entire sale deed 
must stand or fall as a fraudulent preference. 1950 
All W R 315 : AIR 1950 All 479 (480) (Pr 7). 

-S. 54—Ex parte decree for maintenance obtained 

by aged and blind mother against son—Charge on 
family properties—Son adjudicated insolvent—Ap¬ 
plication to set aside decree—Maintainability. 

One G was adjudicated as insolvent in 1953. His 
mother, who was an old and blind woman aged 
about seventy years filed a suit in 1952 against G 
for her maintenance which she was entitled to 
obtain from out of the family properties. The suit 
was decreed ex parte and a charge was created on 
the family properties in respect of the decree amount. 
The Official Receiver having filed an application 
under S. 54, Pro. Ins. Act to set aside the decree 
on the ground that it was collusive and intended to 
defraud the general body of creditors : 

Held (1) that it being common knowledge that a 
mother is entitled to be maintained out of the family 
properties enjoyed by her son and that the family* 
properties could be charged for ensuring the pay- 
ment of that maintenance the burden was heavily 
on the Official Receiver to establish that S. 54 appbed 
to the case and that the maintenance decree could be 
struck down as a fraudulent preference; ( 2 ) that the 
passing of the decree for maintenance itself could not 
be claimed to be collusive; (3) that the creation of a 
charge on entire family properties for the payment 
of maintenance being recognised by the law it could 
not be said that the maintenance-holder had been 
unduly preferred and the mere fact that C was ex 
parte did not bv itself indicate that it was fraudulent 
or collusive AIR 1900 Andh Pra 144 (145) (Pr 4). 

_S s 54 0 ( C ) — Fraudulent preference— What 

constitutes-Impugned transfer itself creating debt 
-Cannot constitute fraudulent preference — bee 
Provincial Insolvency Act (5 of 1920), S. 0 (c). AIR 
1961 Madh-Pra 15 (DB). 

_S. 54 —Interpretation— M With a view of giving 

that creditor a preference over the other creditors 
Meaning-Transfer by insolvent in favour of one 
creditor to save himself from imminent criminal 
prosecution-Transfer not fraudulent preference. 

In order to determine whether a transfer is afrau- 
dulent preference the test is to find what is it that 
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eventually and effectually operated in the mind of the 
insolvent or what is the compelling force that induced 
him, or what is the immediate cause for the insolvent 
to enter into a transaction of this nature. There is 
only one test for understanding the meaning of 
<*witb a view”, that is, if no other consideration 
prevailed but the only object was to prefer one 
creditor, then it could be said it was done voluntarily 
nothing else influencing his decision to make the 
preference. If the sole view or the only view was to 
prefer the creditor, then undoubtedly the transaction 
-could not be supported. Equally the bona fides or 
otherwise of the preferred creditor are immaterial. 

Conriderations such as whether the trausfer results 
in stifling criminal prosecution and as such against 
public policy under S. 23 of the Contract Act are 
all extraneous to the only paint to be decided, viz . 
whether the transfer has been made with a view ot 
giving that creditor a preference over other creditors 
under S. 54. 

The Court must, therefore, in each case consider as 
a question of fact what was the real and dominant 
motive of the insolvent in making the payment or 
transfer, and, if the Court comes to the conclusion 
that the bankrupt’s real motive was, e. g., to save 
himself from exposure or from a criminal prosecu¬ 
tion, the payment or transfer is not a fraudulent 
preference. 68 Mad L W 720 ; (1955) 2 M L J 441: 
ILR (1956) Mad 505 : AIR 1956 Mad 33 <37, 40, 41) 
<Pt B) (Prs 14, 29, 30, 32) (DB). 


— S. 54—Applicability—Fraudulent preference— 
•What is. 

Where a decree, holder for Rs. 30.000 who has 
•expended a great deal of money in obtaining decrees 
is rather blatantly disregarded and preference given 
to the simple creditors to pay whom a transfer of 
property is effected by the insolvents, the transfer is 
fraudulent preference within the scope of S. 54. 
(1953) 2 M L J 303 : AIR 1954 Mad 93 (93) (Pt A) 
(”f 4). 


——S. 54—Transfers pursuant to prior agreement- 
validity. 

Transfers pursuant to prior agreements are held 
valid where the agreements are made contempora¬ 
neously with the advance of the loan or with the 
debtor incurring obligation in any other manner and 
not where the debtor transfers the whole or a subs¬ 
tantial portion of his properties to a creditor for the 
purpose of securing payment of a past debt which 
act itself might or would constitute an act of insol¬ 
vency. 


Further, it Is only transfers given in performanc 
a prior valid agreement that would take the tram 
ler beyond the purview or the mischief of the Inso 
mljw- 1950 Ker L T 573 1 1950 T C LR 707 
AIR 1951 Tra-Co 35 (66, 67) (Pt I) (Prs 34, 37) (DB 


4. Intention to prefer. 

T s . 54—Fraudulent preference—Dominant moti\ 
<0 prefer. 

In order that a transfer may be avoided as a fra\ 
-aulent preference the law requires that the dominai 
motive with which the transfer is effected was I 
.preter the creditor in whose favour the transfer 

m, e V 19 n° JS er , 0 ^ T 573 , 1950 T C L R 707 , AI 
1951 Tra-Co 55 (68) (Pt H) (Pr 33) (DB). 

■? 54—Intention to prefer—Proof of—Test. 

. ^ or . the applicability of S. 54 the most importai 
test is the state of mind of the debtor-transfero 
» ?iT u s y every cre ®tor ; of an embarrassed debtc 
e , anxious to get a preference: to penalise thi 
. W«ud be futile. On the other hand, the motive < 
<xne debtor is to be examined to ascertain whether 1 


is actuated by the substantial and dominant motive 
of preferring this creditor and depriving others of 
the benefit of rateable distribution of the assets thus 
transferred. 

Another form of the same test is whether the 
circumstances show that there was a real pressure 
brought to bear on the debtor by the creditor and 
whether he was acting under that pressure. 

Thus where the mortgage in question was created 
on pressure by the creditor to replace a security given 
under an agreement made at the very inception of 
their business dealings and the dominant intention 
of the debtor was not to give any undue advantage 
to creditor nor was he voluntarily making a transfer. 

Held, that the mortgage was not fraudulent prefe¬ 
rence as defined under S. 54. AIR 1954 Vind Pra 11 
(12, 13) (Pt B) (Prs 9, 18). 


5* “Within three months." 

-Ss. 54, 9 (I) (c), 53 — Date of transfer is date of 

registration and not date of execution of transfer 
deed — Fiction of relation back does not apply — 
Registration Act (1908), Ss. 47 and 75. See Provincial 
Insolvency Act (1920), S. 9 (1) (c). AIR 1962 Andh 
Pra 226 (DB). 

—Ss. 54, 9 (1) (c), 6 (b)— Transfer in favour of one 
creditor — Registration after three weeks — Date of 
transfer—(Registration Act (1908), S. 47). 

As a transfer does not become effective till the 
document was registered, the date of registration 
should be regarded as the date of transfer. The 
transfer cannot be anti-dated bv operation of S. 47 
of the Registration Act for the purposes of S. 54 
of the Provincial Insolvency Act. AIR 1938 Mad 
801, Foil. Further, having regard to the terms of 
Ss. 60 and 61, Regn. Act, the registration is complete 
onlv after the certificate of registration is signed, 
sealed a nd dated by the Registrar and the registration 
cannot date back to the date of the presentation of 
the document. 1956 Andh W R 339 : AIR 1957 Andh 
Pra 535 (536) (Pt B) (Prs 4, 6). 

—S. 54 - 'Date of transfer’ - Date of registration 
IS date ot transfer and not the date of execution. See 
Provincial Insolvency Act (1920), S. 28 (7). AIR 1954 
Mad 93. 

-S. 54—"Date of transfer”—Meaning of. 

In the expression ’the date thereof in S. 54 the 
word 'thereof' relates to 'transfer' so that time must 
be computed not from the date which the instrument 
bears, but from the date when the instrument 
becomes effective as a transfer. Where the law 
enjoins that before a transfer can be effective, the 
document in question must be registered, the trausfer 
would become complete in the eye of law only 
on the date the document is registered. Hence, if the 
date of the execution or the document is different 
from the date on which it is registered then the date 
on which it is registered shall constitute the starting 
point for the computation of time. * 

In the case of compulsorily registered documents 

Act, provides that registration 
J® 11 ,, ,a . k ? , effoct f,0 “ ‘ h0 when the document 

was hrst duly presented lor regislratlon. It follows 
that in such cases the time must be computed from 
the date of the presentation of the document for 

registration. 58 Mad 168 and (1938) 2 M L I 3R° 
« 0 I-OD. (1953) 1 M L J 465; 66 Mad LW497, AIR 
1953 Mad 682 (682, 683) (Pt A) (Prs 2, 5). 

8. “Void." 

• —Ss. 54, 28 - Scope - Transfer of pronertv — 
Transfer stands valid till annulled - Emcise of 
rights by transferee is in accordance with lave — 
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(Limitation Act (1908), Art. 182 (5)— ‘In accordance 
with law ). 

Assuming that when an order is made under S. 54 
of the Provincial Insolvency Act annulling a transfer 
(transfer of a decree in this case), the transfer stands 
annulled as from the date it was made, even so, the 
transfer stands till it is annulled and therefore, till 
then, the transferee has all the rights in the property 
transferred. So long as the transferee has such rights 
he is competent to exercise then and such exercise 
would be legal and fully in accordance with law. 
Sub-ss. (2) and (7) of S. 28 cannot have the effect of 
vesting the property in the receiver till its transfer 
has been annulled. Even where the order of adjudi¬ 
cation is based on an act of insolvencv constituted by 
a transfer of property found to be a fraudulent 
preference, the transfer stands till it is set aside. A 
separate order annulling the transfer would be neces- 
sarv even in such a case. 1960 S C J 128 : (I960) 1 
M LJ (S C) 41 : (1960):1 Andh W R (S C) 41 : (I960) 
1 SCR 616: AIR I960 S C 70 (72, 73) (Pt A) 
(Prs 11,13, 18). 


:—£s. j>4, 28. (7), 30—Order of adjudication—Trans- 
ter held to be act of insolvency — Finding can be 
challenged in annulment proceedings. See Provincial 
Insolvency Act (5 of 1920), S. 28 (7). AIR 1951 Trav- 
Co o5 (DD). 

10. Appeal. 


"—S- 54 — Constitution of India, Art. 133 (1) (c) — 
Certificate of fitness — Question only of academic 
importance — Case not fit for appeal to Supreme 
Court. See Constitution of India, Art. 133 (1) (c) 
AIR 1961 Madh Pra 172 (DB). 1,1 


-Ss. 54, 75. 9 and 53 — Who may appeal —Person- 

aggrieved—Who is. 


As a result of order of adjudication other creditors 
would be able to make an application under S. 53 or 
S. 54 and that would very prejudicially affect the 
right of the person who was said to be the creditor to 
whom fraudulent preference was given. He was 
therefore a person aggrieved by the order of adjudi¬ 
cation and had a right to appeal. ILR (1958) 8 Rap 
221: AIR 1958 Raj 223 (224) (Pt A) (Pr 3) (DB). 


-Ss. 54, 34, 53—Mortgage declared void — Effect 

on debt. 

The mere fact that a mortgage is declared void 
under Ss. 53 and 54 does not make the debt included 
in it void. Though the mortgage deed is annulled under 
Ss. 53 and 54 the mortgagee thereunder can rely on 
the debt included in the mortgage deed and prove 
the debts in insolvency as an unsecured creditor— 
The mortgagee deed not plead any fraud for proving 
these debts as for proving the mortgage. 64 Mad LW 
438 i (1951) 2 Mad LI 32 i AIR 1952 Mad 504 (2) 
(507) (Pt C) (Pr 12) (DB). 

7, Effect of annulment of transfer. 

—S. 54—Sale by father !of his own interest and 
that of his minor sons and brothers — Sale found to 
be purely nominal and sham transaction with inten¬ 
tion to defeat or dely creditors — Court has power to 
set aside the entire sale and not with respect to 
interest of insolvent only. A I R 1955 Mad 51, Dist. 
1961 Mad W N 676 i AIR 1962 Mad 1S9 (192) (Pt B) 
(Pr 14). 

-Ss. 54, 34. 53—Fraudulent preference not carried 

out—Proof of defendant as unsecured creditor — 
Execution of mortgage by debtor a fraudulent prefer¬ 
ence — Mortgage set aside under Ss. 53, 54 — 
Fraudulent preference not carried out— Mortgagee is 
not prevented from proving in insolvency the debts 
covered by mortgage as unsecured creditor. See 
Provincial Insolvency Act (5 of 1920), S. 34. AIR 
1952 Mad 504 (2) (DB). 

8. Effect of annulment of adjudication. 

--Ss. 54, 37, 43, 53— Annulment of adjudication — 

Official Receiver cannot intiate proceedings under 
Ss. 53, 54. See Provincial Insolvency Act (1920), 
S. 37. AIR 1964 Andh Pra 299 (DB). 

-S. 54, 37—Sale of property prior to adjudication 

by Hindu father on his behalf and on behalf of 
minor sons annulled — Property not sold by Official 
Receiver — Annulment of adjudication—Effect—Sale 
in favour of alienee is restored. AIR 1930 Mad 278, 
Dissented from. See Provincial Insolvency Act (5 of 
1920), S. 37. AIR 1956 Mad 341. 

9. Procedure. 

-S. 54 — Representative suit by creditor of insol¬ 
vent under S. 53, T. P. Act — No notice to Official 
Receiver — Decision in suit not binding on Official 
Receiver — Subsequent petition under S. 54, Provin¬ 
cial Insolvency Act not barred by res judicata. See 
C. P. Code (19U8), S. 11, Explanation VI. AIR 1962 
Mad 189. 


SECTION 54-A 

-S. 54-A—Property vesting in Official Receiver on 

the adjudication of a person as insolvent — Receiver 
alone can invoke jurisdiction of Court under S. 4— 
Petition by individual creditor for annulment of a 
transfer made by the insolvent, is not maintainable. 
See Provincial Insolvency Act (1920), S. 4. AIR 1964 
Mad 501. 

-S. 54-A — Right to apply — Receiver not ap¬ 
pointed — Non.scheduled creditor if can apply for 
annulment. 

The restrictions imposed by S. 54-A apply only 
where a Receiver has been appointed in the case. 
If there is no receiver, any creditor can make an 
application for annulment of a transfer. AIR 1951 
Nag 268 (269) (Pt B) (Pr 4). 

-S. 54. A-Civil P. C. (1908), O. 22, Rr. 3, 4 and 9 

—Proceedings for annulment of fraudulent transfer 
—Death of petitioner pending proceedings — Ques¬ 
tion of abatement, if arises—Subsequent application 
of legal representative—Competency. 

The right of the creditor to move the Court under 
the section does not fall within the purview of 
O 22, Rr. 3 aod 4, Civil P. C. so as to make the 
applications of persons claiming through creditor un¬ 
tenable by reason of his death pending an application 
for annulment as in these ca>es no question of abate¬ 
ment arises. 1950 Nag L J 105 1 ILR (1950) Nag 
331 1 AIR 1951 Nag 268 (269) (Pt C) (Pr 5). 

SECTION 55 

-Ss. 55, 53 — Annulment of assignment — Trans- 

feree of assignee not made party — His title will not 
he affected. See Provincial Insolvency Act (1920), 
S. 53. AIR 1964 Ker 183 (DB). 

-S. 55—Protection to bona fide payments. 

Section 55 is concerned with the validity of pay- 
ments made by or to insolvents by persons who do 
so bona fide. The proviso makes provision for taking 
out of the protection of the substantive part of the 
section payments and transactions which would not 
be bona fide, the test of bona fides being knowledge 
of the presentation of a petition. The knowledge 
which the section postulates would necessarily be 
actual knowledge. The constructive notice which 
S. 19 (2) postulates would be wholly an insufficient 
basis depriving a person of the protection afforded 
by S. 55. 1958 Mad W N 388 ! 71 Mad L W 367« 
(1958) 1 Mad L J 424 « AIR 1958 Mad 486 (487) 
(Pt A) (Pr 6). 

-S. 55—Proviso—Burden of proof. 
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The person claiming the beneBt of the proviso to 
S. 55 has to prove (i) that the transfer in his favour 
was for valuable consideration, and (ii) that he had 
no notice of the presentation of the insolvency peti¬ 
tion. AIR 1957 Pepsu 22 (23) (Pt B) (Pr 4). 

-Ss. 55 (c) and 53 — Transfer from insolvent’s 

transferee. 

If the original transfer is faucd to be sham or 
fictitious the subsequent transfer must also fall with 
it In a proper case it may however he possible to 
protect a subsequent transfer if it-falls within tho 
purview of S. 55(c). ILR (1955) T.C 764 i AIR 1956 
Triv-Co 61 (62) (Prs 4, 5) (DB). 

—Ss. 55, 53 aad 54 — Protection order — Position 
before and after Travancore Insolvency Amendment 
Act (1108) — Rule of relation back — Avoidance of 
transactions under Ss. 53 and 54 and T. P. Act, 
S. 53 •— Kuri security bond — Payment by paid*up 
subscribers to non-prized subscribers under direc¬ 
tion of foreman after his default—(Travancore Insol¬ 
vency (Amendment) Act (1108) — T. P. Act (1882). 
S. 53)—Civil P. C. (1908), S. 100). 

Under Travancore Insolvency Act after amendment 
in 1108 protection was given only to payments made 
prior to the presentation of the petition which when 
applied to an administrative suit would be the date 
of the institution of suit. Prior to it law protected 
moneys realised before the actual adjudication. The 
rule of relation back does not under the Travancore 
or Cochin Acts or under the Provincial Insolvency 
Act, 1920, relate to a period anterior to the presenta¬ 
tion of the petition. Transactions which do not come 
under that rule are prima iacie valid unless they 
ran be avoided under same express statutory provi- 
?»“■ _! LR <1953) r-C 328 : 1953 Ker L T 682 ■ AIR 
1953 Trav-Co 321 (322) (Prs 5, 6) (DB). 

SECTION 56 
* S. 56—‘Vest’, meaning of. 

• p, ! °P ei ? y v ? s,s in ,he receiver for the purposes 
n v^n? lS f e K D8 i h w e est r at0 0f the ' DS °lvent for the 
nronprf 1 * A h ‘ S debts af,er r , ealisin 8 assets. The 
V does ,“ ot s0 vest for all purposes but for 
the purposes of.Insolvency Act and the receiver has 

Sfe WiS5"s i cSmJ. p ” , *v- See Wo,ds 

--Ss; 56, 20, 28 — Powers of interim receiver - 
Inffi 8 y ’ w ! 10n ves,s in receiver. See Provincial 

299 (DB)° y AC ‘ (1920) ' S - 20 ' AIR 1904 Aadh Pr “ 

---S 56 (4) — Scope of — Claim against legal re- 

53S? C ‘t l rece 'ver - Proper course to 

or i°* c , a ,,a billty ls by regular suit and summary 
order is wrong. 1959 K L R 222. 

G^ernminV _R M Ceiv ® r insol vency is not officer of 
land KJa? ~ ^° r ,S he 0 “ c “P ant and, therefore, 

vonev in. 1 r L . ea .i e gr , anted *? y recelver in ‘“SOU 
lessee tf n ° l th T ere,0re n make a lessee protected 
cS n l t Tenan . cy Laws-Berar Regulation of Agri- 
cultural Leases Act (24 of 1951), S. 2 (d). 1902 Nag 

Provident Fund. <d> ’ 28 (2) - pr0 P erty - Me ““ i “S of- 

ve!t rtl lhal . the , P, r °P arty of ‘“solvent should 
vfnt ahnllA K CCiver V s essen,ial that the the insol. 

of the S am« ha Tk aD nt6rest ? raesentl t0 dispose 
uZiESi Tfe? P° wer disposition must be 

fond rules' 1 of tK? accordi ?« 10 tbe Provident 
dlsDOsIno 0t the ^ropaoy. the member has no 

conditions P and r ,k V0r his i und except under certai “ 

trustfi«.° D »i an '1 tbo memb «rs cannot compel the 

insolvency oTfe paym ? n,s ° f tb ® f ““ d upon the 
v ncy or the member the Court or receiver 


102S 

cannot remove the trustees fnm the custody of the 
same as enjoined by the proviso to.S. 56(3). ILR 
29 Pat 713: AiR 1951 Pat 488 (4S9, 491) (Pt A) 
(Prs 6, 8) (DB). 

——Ss. 56 (3), 4, 51 (3)—Sale of insolvent’s property 
after adjudication — Relief of possession by Official 
Receiver -Power of Court to grant relief. 

A Court sale of insolvent's property at the in¬ 
stance of an unsecured creditor is void if the sale 
has been conducted after the order of adjudication. 
In such a case it is open to the official receiver to 
request the Court for an order directing the auction 
purchaser to put the official receiver in possession of 
property sold under S. 4 and it is open to the Court 
to jjrant such relief under S. 50 (3). 1950 T C L R 
12o i AIR 1951 Trav-Co 193 (195) (Pt A) (Pr 6) 
(DB). 

SECTION 57 

——S. 57 (21 -Removal of official receiver—Grounds 
—[Hyderabad Insolvency Act, S. 58 (2)]. 

It is of general importance that all insolvencies 
should be kept within the control of the Oificial Re¬ 
ceiver, unless very exceptional reasons such a' 
reasons connected with the personality of the Official 
Receiver are put forward to deprive him of the con¬ 
trol. Where no application or affidavit has been- sub 
milled to remove the official receiver assigning any 
special reasons, the mere statement of the Court that 
ii bava /,° mP,aiued gainst him that he 

removal! 11 AfR W 1923 Mad U 355; IS 4 I 4 > M e L 0 j , 25l t< Rel S ou y 

(Pr 3HDB 9 )? 4) Hyd 218 ‘ 1954 « yd WiSSi 

——S. 57 — Official Receiver made party to suit — 
Notice under S. 80, C. P. Code-When necessary. 

Notice is necessary only in those cases where the 
‘“JJ.fi '“ffi espec ! of any Purporting to be done bv 

NUC(E ®MM2 (DB). offida ' cmc,,y • AIR 1955 

SECTION 58 

-—Sr 58, 28 (2) — Order of adjudication passed — 

Pent' iL°„ b l #,ned by . secu,ed credit °r against insol- 
vent before appointment of receiver - Insolvency 
Court not impleadcd-Validity of decree. V 

fait* * D £ i oes not bind receiver. The 

tact that creditor had attained permission of th«- 

Insolvency Court to file the suit is not sufficient to 

validate tho decree. ILR (1952) Nag 662 • A tit Sqm 

Nag 268 (269, 270) (Prs 15,16,(DB> ' R 19 ° 3 

SECTION 59 

tha f d J 0Cree executableiagainst proDertv 

399 (401) (Pt A) (Pr 7) (DB). 1 * 28 : AIR 1952 

“ ,dit def “ d ' d b >- - 

ta Pe ' S ‘” ,! " y llakl « 

usrsiist&iSi ssftfigp- a 

Persop K’ S S. 20 - 

-A IR 1938 Bom 91. Ct5£j«- 
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Act (1908), S. 20. AIR 1959 Andh-Pra 518 (DB). 

-—S. 59 — Limitation Act (1908), S. 20 — ‘Person 
liable to pay the debt'—Payment by Receiver. 

Official Receiver ia whom the estate of the insol¬ 
vent mortgagor vests, comes within the description of 
“a person liable to pay” the mortgage debt within 
the meaning of S. 20 (1) of the Limitation Act and 
the payment made by him towards the mortgage debt 
and ordered by him with his signature gives a fresh 
start of limitation for the suit on the mortgage. 
See Limitation Act (190S), S. 20. AIR 1957 Andh- 
Pra 437. 

—Ss. 59, 2S and 38—Vendee obtaining goods under 
fraud — Vendee declared insolvent subsequently — 
Receiver or trustees in composition scheme not entitled 
to the goods — Equity is in favour of the vendor. 
See Provincial Insolvency Act (1920), S. 28. (19G3) 1 
Ker L R 443. 


-S. 59—Sale by receiver—Sale to secured creditor 

—Validity. 

If a secured creditor agreed to have the sale con¬ 
ducted free of his encumbrance so that he could 
realise his debt from the amount realised by sale and 
the receiver conducted the sale accordingly such a 
procedure cannot be said to be not warranted by law. 
If at such a sale the secured creditor offered the 
highest bidding and that was accepted and a sale- 
deed executed in his favour without any objection 
either from the insolvent or the other creditors, such 
3 sale cannot be assailed on the ground that the 
receiver had no jurisdiction to sell the property to a 
secured creditor. The mere fact that the amount 
realised was sufficient only to satisfy the claim of 
the secured creditor and there was nothing available 
to satisfy the claims of the simple creditors cannot 
render the sale invalid. 1957 Ker L J 533 ; 1957 Ker 
L T 532 : ILR (1957) Kerala 80S * AIR 1957 Ker 144 
(145) (Pt A) (Pr 2) (DB). 


-S. 59 — Sale of immovable property by insolvent 

—Official receiver could take any steps to affect only 
if creditors are remained to be paid and administra¬ 
tion is not over—Purchaser gets valid title so long as 
such sale has not been questioned by Official Receiver 
in any independent proceedings. (1966) 1 Mad L J 
•69: ILR (1963) 1 Mad 556. 

-S. 59 (g) — Official Receiver can acknowledge 

binding debt of insolvent. See Provincial Insolvency 
Act (1920), S. 28 (2). AIR 1957 Mad 1 (DB). 

-S. 59 (g)-Acknowledgment of liability by Official 

Assignee-It will furnish fresh starting point for 
limitation. See Limitation Act (1908), S. 19. AIR 1957 
Mad 1 (DB). 

_Ss. 59 (a) and 68—Sale — Setting aside of - In¬ 
adequacy of price—Irregularity. 

Where the sale by the receiver is irregular, having 
been held without notice to the petitioning creditor 
and is not fair and just and the petitioning creditor 
oilers to pay merely 50 per cent, more than the price 
offered by the auction purchaser the sale is liable to 
he set aside and a fresh sale ordered. Case-law refer¬ 
red(1953) 2 MLJ411: AIR 1954 Mad 79 (80) 

4Pr 4). 

_S. 59 —Power of receiver to act as owner. 

The official: Receiver is a trustee in respect of the 
entire body of creditors and has no power at all like 
ordinarv full owners, to spend the money on him¬ 
self or to make a gift of it to others, however deser¬ 
ting or to acknowledge or pay time-barred debts, or 
setHed debts, or other debts not binding on the in- 
solvent's estate under the law. including the law of 
'limitation. (’51) 64 M L W 296 s (19ol) 1 Mad L J 


468 : 1951 Mad W N 318 (2) s AIR 1951 Mad 814 
(816) (Pt C) (Pr 7). 

[Overruled in AIR 1957 Mad 1.] 

-S. 59 — Sale by receiver. 

The sale by the receiver is not a Court sale but a 
private sale. There is no provision requiring a re¬ 
ceiver to conduct such a sale in accordance with the 
provisions of O. 21, Civil P. C. 1951 Nag L J 207 i 
ILR (1951) Nag 511: AIR 1931 Nag 3S8 (389) (Pt A) 
(Pr 4). 


-S. 59 — Sale by receiver — Civil P. C. (1908), 

S. 115. 

In the absence of fraud or collusion the sale by 
receiver cannot be set aside on the ground that he 
had stopped in the house of the purchaser when he 
had gone to the village to effect the sale. The order 
of the lower Court setting aside the sale can be inter¬ 
fered with in revision. 1951 Nag L J 207: ILR 
(1951) Nag 511: AIR 1951 Nag 3S8 (3S9) (Pt B) 
(Prs 5, 8). 


—-S. 59 (d) - Civil P. C. (1908), O. 22, R. 8 (1) - 
“Might maintain” — Meaning of — Appeal acainst 
money decree passed against insolvent — Right of 
insolvent appellant to continue appeal. 

A suit or appeal which the receiver is required to 
continue is one relating to the property of the in¬ 
solvent and therefore an appeal which relates to a 
money decree passed against the insolvent does not a 
amount to a legal proceeding relating to the property 
of the insolvent. If therefore the receiver declines to 
continue the appeal the insolvent is entitled to 
continue it. AIR 1953 Sau 82 (82) (Pr 2) (DB). 

-Si. 59, 28 — No prohibition against insolvent 

continuing legal proceedings against his debtors— 
Decree passed in favour of undischarged insolvent 
without Official Receiver being brought on record — 
Not void—iCivil P. C. (190S), O 22, R. 8). See Pro¬ 
vincial Insolvency Act (5 of 1920), S. 28. AIR 1957 
TravCo 241 (DB). 

SECTION 60 

-60 — Sale of property in contravention of — 

Conditional discharge of insolvents under 8.41 (2) (c) 
—Effect—Right of insolvent to recover possession of 
property. 

Insolvent after discharge cannot be said to have 
become the owner of the property aod he is not en¬ 
titled to recover the possession. See-Provincial In¬ 
solvency Act (192J), 5.41 (2) (c). AIR 1957 All .262 

(DB) ' SECTION 61 

_s. 61 (6)— Applicability to all debts entered in 

schedule. 

Section 01 (0) is intended to provide that if there is 
a surplus after payment of all the debts entered in 
the schedule then all the creditors are to be treated 
equally and for the deprivation during the pendency 
of the Court proceedings they are to be compensated 
at a fixed rate. The section therefore applies to all 
debts entered in the schedule whether there was or 
was no stipulation betweeu the creditors and the 
debtors as regards some of the debts about payment 
of interest. 

The words ‘all debts entered in the schedule’ can 
be interpreted only to mean that the legislature had 
intended that all debts so entered must carry interest 
at 0 per centum per annum and as the proceedings 
after the date of adjudication affect all the creditors 
in the same way there is no reason why a difference 
should be made between one set of creditors ana 
another set of creditors. (1891) 2 Q B 574, Rel-<> • 
1954 A W R (H C) 292 : 1954 A L J 421: A I R 1*> 4 
All 742 (744, 745) (Pt B) iPrs 9, 10, 16) (DB). 


PROVINCIAL INSOLVENCY ACT (1920), S. 61 


1025 


-S 61 (6)—Bate of interest—If excessive. 

Interest at 0 per cent, provided in $. 0L (0), ac¬ 
cording to tbe rates mw prevailing, is ercessive. 
The Civil Courts do not now award interest at a rate 
higher than 3 to 3 1/2 percent, per annual as pen¬ 
dente lite and future interest. 1931 A VV R (HC) 
2921 1934 A L J 421 : AIR 1934 All 742 (745) (Pt C) 
(Pr 18) (DB). 

—S. 61 (3) and S. 20 — Interim receiver appointed 
under S. 20—Expenses incurred by him are not ex¬ 
penses of administration within S. 01 (3) — Priority 
cannot be claimed in respect thereof. A I R 1960 
Andh.Pra 53 (53, 54) (Pr3 2, 4, 6, 8) (DB). 

-S. 61—Insolvency—Moneys of registered society 

deposited with a firm which happened also to be a 
member of the society — Firm becoming insolvent— 
Deposit ofthe society, if in the nature of a trust— 
Society if can claim priority in insolvency. 

Whsre a society registered under the Societies 
Registration Act, 2L of 1800, invested certain moneys 
belonging to it, with a firm, which was also a mem¬ 
ber ot the society and the firm later on became insol. 
vent, on the question whether the society can claim 
priority of payment as the moneys invested by the 
society' with the firm were in the nature of a trust. 

Held, as the insolvent firm was neither a member 
ot the governing body nor was it one of the trustees 
A™, 80 **?* Re 2' s trat:on Act, it cannot be 
said that the insolvent firm which at best was an 
ordinary member was by reason of such membership 
in the Position of a trustee in respect of moneys be- 
“SJftl as such. fi 4 Mad L W «54 : 

Mad 8 “ 8 "mK; S' 1 " L 1 548 ' AIR 1331 

s 3 £ l °«.s er wS wsrre 

5; 1 ? ,fher ra,e 15 admissible where adjudica¬ 
tion of insolvency is annulled under S. 35. 

t | he a ?“, U,m ? Dt °f insolvency under S. 35 of 

W intern? *1 I®* 01 ™"* Act - ‘he debtor is liable to 
th0 contract ,rate, and where the con. 

” U c U L i0US ' 2* such rat0 as “>3 Court thinks 

tKH S “> s - of S ; 61 of the Act is applica. 
2 nr}°\\ C A SQS , w ^ ere the order of adjudication is not 

O h Recl the aSSet , S 0f i h9 ‘osolv’ent in the hand! 

?»S»ote r5 u j UD i d tobe sur P lus Section 

Dress ™ f 4 Ct ^hich deals with proof of interest ex- 

K‘aKi” *. hat ,he ,. cradi ‘ or Prove for in. 
witho„r n“ r , d !5i QOt .“ C L e6din 2 six PW cent, per annum 
out of thp ) *k| lC0 ° tbe a cr °d'tor to receive 

to whWh2 a . ny f h'Sher rate of interest 

have btn n,?i y b c 1“ U1 ® d af ‘? f a “ the debts proved 
an order ofainl * U 1 r herefore, a creditor, where 
titled to a rate “f”?* °, ‘? solve “ c y j s P^sed, is en- 
of six per cent ?L U Bres ,r ?®‘ h « debtor in excess 

«BK IB fiSSi L J 417 ! 

charge 6 if ( d ) ebte?s , mn bi ki ty 7 Inle f i ® receiver taking 
toitranaer ► I nova ‘ > i. ej kept in house belonging 
"“nger-Rent of premises-Priority. 

OfficiafReceiver w!« the insolv , enc y Prooeedings the 
on 29-3.1949 He an ’. nterlin ReceiV0 r 

Properties of the debte,A Cted & take cbar 8® of ‘he 

took possession of snm« Ac °? rdiQ «'y, ‘he Receiver 
debtor kept in a ranted ? achia ®ry belonging to the 
pellant, looked if an J ed house belonging to the ap. 

feu®**S 5 S 


*uuKea and safari '—7 K ‘u^vaoies 

the movables had mb? t^tef 5 ’ “ p t0 ,he date of 
[Voi. 12.] F “o'es. ,re, " ,d *■ »I 


ministration or otherwise* within the meaning of 
S. 61, sub-cl. (3) of the Insolvency Act. 

Held further that the rent and other incidenal ex¬ 
panses hid to be deducted out of the gross proceeds 
of the sale in order to arrive at the net proceeds. The 
rent due to the appellant should, therefore, be paid 
out of the amount realised by the sale. 34 Mys L J 
2 : ILR (1954) Mys 327 : AIR 1955 Mys 29 (30) 
(Prs 3,4). 

-S. 61—Civil P. Code (1908), O. 3, R. 4 - Lien for 

fees — Where the Advocate had notice of the prior 
charge in favour of the Bink eirlier to the insolvency 
proceedings in which he eirned his costs, his lien, if 
any, ha; to be postponed to the prior charge—(Solicitor 
and Client). See Civil P. C. (1908), O. 3. R 4. AIR 
1952 Mys 141. 

-S. 6L—Priority, 

Where advances were made to a company whose 
agency consisted in soliciting orders for the Hudson 
cars whose direct importers were Riyali Corpora¬ 
tion, Midras and where the petitioners handed over 
advances to the agent company for the supply of 
those cars which were misappropriated by the 
company and where the company was subse¬ 
quently ordered to be wound up on the application 
of a creditor, it is not open to the petitioner to claim 

any priority or preferential treatment with reference 

to the advances they had made. The respective legal 
position of the petitioners and the company is one of 
the promisee and promisor and not that of a beni- 
nciary and a trustee since there is na fiduciary rela¬ 
tionship. The petitioners were entitled to rank only 
as ordinary creditors. 1955 Ker L T 251 1 ILR (1954) 

(DB) 1342 * AIR 195)TravCo 139 (Wl) (Prs 8 to 1L) 

SECTIO N 62 

-Ss. 62, 78 (2), 28 (2), 33, 34, 49 and 79 - 'Debts 

provable, meaning of - Affidavit in support of ap¬ 
plication for permission under S. 28 (2) does not 
amount to proof of debt - Benefit of S. 78 (2) cannot 
be taken— ( Words and Phrases). See Provincial In- 

Pra V 257 y (DB). ( ° I920) * S ' 78 ^ AIR I960 Andh 

SECTION 64 

T,L 8 k~ D i vi « end i de Sl ared b y Receiver under S. 01 
Hk e ,° ° Un , der o°, 21 ‘ R 52 before sanction 
fiJ. d | t /„ r U, ^i n D U ^ da /. 0 l9 ~ A “acbment not inetfec- 

AnihPra 477. G ‘ 1903,1 °‘ 21, 11 ' 52 - 1LR (1962) 

SECTION 07 

;* T“ S - 6 ? -Devolution of property on undischarged 
” InS ° ,vent c ob ‘ a ’ nin 8 absolute discharge 
. f( “ r recovery of property thereafter-Suit held 
maintainable subject to conditions laid down by S 67 

clear S der “- i0a , 0flh e scheme of the Act, it is 
‘ hat , a “ insolvent is entitled to get back anv 
undisposed of proparty as surplus when au absolute 
order o discharge is made in his favour suC 
a, * ay *“> ‘be condition that if any of tie debt! 

Ss&rsSffjsr** 

gSs A jps.'ttw SSAtrr 

been granted a dimharge, for he then h^Ii h r has 

isiSssa 

ever remain vested In the Court proper ‘, y 04 “not lor 
Justice requires is that in case the ^2-M 0r ’ A*, 1 ‘ b *‘ 
have not been fulffii 2 n r SS lB# ? 0, .j S,a7 
suoject to thjse conditions. h PPy should be 
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I herefore, an insolvent on whom property devolves 
when he is an undischarged insolvent can maintain a 
suit lor the recovery oi the property after his absolute 
discharge. F. A. Nos. 897 of 1951 and 66 of 1952, 
< ated 7-3-1957 (Bom.) Reversed. Raghunath Keshava 
Kharkar v. Ganesh, (1964) 3 SCR 52U : 1964 Mah 
L J 105 : 1964 B L J R 105 : 66 Bom L R 382 : 1964 
M P L J 165 : AIR 1964 SC 234 (238. 242) (Ft A) 
(Prs 17, 27). 

-S. 67—Sale of property in contravention of S. 60 

—Conditioral discharge of insolvents under S. 41 
(2) (c)—Effect—Right of insolvent to recover posses¬ 
sion of propei ty. 

Insolvent alter the discharge cannot he said to 
have become owner of property and he is not entitled 
to recover possession over the same. See Provincial 
Insolvency Act (1920), S. 41(2)(c). AIR 1957 All 
262 (DB). 

-S 67 — U. P. Debt Redemption Act (13 of 1940), 

Ss 8 and 2 (2)—Insolvent mortgagors—Right to apply 
for amendment of dr cree. 

An undischarged insolvent or a discharged insol¬ 
vent whose properly continues to vest in the receiver 
cannot apply under the Debt Redemption Act for the 
amendmeit of a mortgage decree because the effect 
of such vesting is that he is not the owner of the 
property. See Debt Laws — U. P. Debt Redemption 
Act (13 of 1940). S. 8. AIR 1952 All 328 (DB). 

SECTION 68 


&-Ss. 68 and 75—Sale by receiver—Power of Court 

to set it 8side — Nature and extent of — Grounds on 
which the sale can be set aside — Power of High 
Court in revision — Question to be considered in 
revision. 

The fact that Ihe act of the receiver in selling 
properties under S. 59 (a) is subject to the control of 
the Court under S. 68 does not mean that the Court 
can arbitrarily set aside a sale decided upon by the 
official receiver. It is true that the Court has to look 
in insolvency proceedings to the interest in the first 
place of the general body of creditors; in the second 
place, to the interest of the insolvent, and lastly, 
where a sale has been decided upon by the official 
receiver to the interest of the intending purchaser in 
that order. Unless there are good and judicial grounds 
for interfering with the discretion exercised by the 
official receiver, a sale should not be set aside. 


The jurisdiction of the High Court to interfere in 
revision under the proviso to S. 75 arises only if it is 
of opinion that the District Judge's order was not 
according to law. 

Held on facts, that as the High Court did not con¬ 
sider the question whether the order of the District 
fudge was according to law or not the High Court 
had no jurisdiction to interfere with that order The 
decision ot the Madras High Court in C. R. P. No. 90 
of 1955, dated 27-7.1950 (Mad.), Reversed. P. Srini¬ 
vasa Naicker v. Engammal. 1962 S C D 518 : 1962 
Suop (1) SCR 690 : (1962) 2 Andh L T 506 r (1962) 
1 K« LB 551: AIR 1962 SC 1141 (1143, 1144) 
(Prs 8, 9, 10). 

-Ss. 68, Provisos, 75 (4) and 78 (1)-Delay in pre¬ 
senting petition under S. 68 — Application for con¬ 
doning delay under S 5, Limitation Act. can he 
entertained — Proviso to S. 68, compared with Ss. 75 
(4) and 78 (1) and with S. 48, Civil P. C. — Limita¬ 
tion Act (1908), S. 5. 

The delay in filing an application under S. 08 for 
setting aside a sale held by an Official Receiver can 
be condoned under S. 78 (1). on an application under 
S. 5, Limitation Act, provided sufficient cause is shown 
therefor. Under the proviso to S. 08 there is no 
absolute piohibition against the entertainment of an 


application after the lapse of twenty-one days. The 
concept of the proviso is similar to the one underlying 
S. 48. Civil P. C„ which embodies a rule of limitation. 
It follows that what is enshrined in the proviso is a 
period of limitation. Consequently, an application 
under S. 68 comes within the sweep and range of 
S. 78 (1) and no exception can be taken to the enter- 
tainment ol the petition for the purpose of dealing 
with the question whether the delay can be condoned 
or cot. Delay can be excused under S. 5, Limitation 
Act. ILR(1957)AP 538, Differed from. AIR 1958 
Andh Pra 420; AIR 1935 Lah 60 ; AIR 1924 Oudh 
294. Disting. ILR (1965) Andh Pra 458 : (1963) 2 
Andh \V R 304 : AIR 1964 Andh Pra 50 (52) tPt A) 
(Prs 9. 10, 12. 15) (DB). 11 

-S. 6S, Proviso—Limitation Act (1908), S. 5—Peti¬ 
tion for setting aside auction sale held by Official 
Receiver under Provincial Insolvency Act filed 
beyond 21 days — Application for condoning delay 
under S. 5. Limitation Act — Court without even 
ordering notice to the Official Receiver or the auction 
purchaser, condoning delay and entertaining applica¬ 
tion for setting aside sale—Held that there was viola¬ 
tion of the principle of natural justice contained in 
maxim audi alteram partem. See Limitation Act(1908), 
S.5. AIR 1964 Andh Pra 50 (DB). 

-Ss. 08, Proviso and 4 — Properties of insolvent 

sold by Official Receiver—Application by third party 
to set aside sale and claiming share in such proper¬ 
ties—Nature of — Application not an appeal under 
S. 68—No question of limitation. 

The petitioner, who was the mother of two insolvents, 
filed an application before the Insolvency Court, 
under Ss. 4 and 08 of the Insolvency Act, claiming a 
one-third share in the properties which were sold by 
the Official Receiver as belonging to the insolvents 
and for setting aside the sale. She also filed another 
application for condoning the delay in filing the 
above application. On the question whether the appli¬ 
cation purporting to be filed under Ss. 4 and 68 of 
the Act is exclusively an appeal under S. 68 and as 
such cannot be filed beyond the period of 21 days 
from the sale by the Official Receiver: 


Held, —The petitioner has not made any claim 
before the Official Receiver; and even if she chose to 
make any such claim in respect of her interest or 
right to the properties sold by the Official Receiver, 
the Official Receiver has no right whatsoever to 
decide upon such claim petitions. So, the present 
application cannot be taken in any sense to be an 
appeal againet the act of the Official Receiver as such. 
It is a case where the petitioner approached the 
Court to determine the question of her title, which it 
is competent to do only under S. 4 of the Act. As the 
application is not an appeal under S. 08, no question 
of bar of limitation will therefore arise. (1963) 1 
Andh VV R 70 : AIR 1963 Andh Pra 296 (297) (Prs 3, 
6, 7). 

(Overruled in AIR 1967 S C 1780], 

-S. 68—Limitation—Limitation Act (190S), S. 5). 

The section contains a mandatory provision which 
requires tha acts of the receiver to be questioned 
within 21 days. Such being the case, there is no 
inherent power in a Court to receive a petition filed 
after the lapse of 21 days. AIR 1935 Lah 00, Rel. on. 
S. 5 of the Limitation Act cannot be extended to such 
application as it is not applicable to those applica¬ 
tions. ILR 35 All 410, Rel. on. ILR (1957) Andh Pra 
538 : AIR 1958 Andh Pra 426 (426, 427) (Prs 3, 4). 

-S. 68—Proceedings under— Applicability of O.l, 


10. C. P. Code. 

As there is no express provision in the Act prescrib- 
z a procedure did* rent from that laid down in the 
vil P. C. or excluding the application of that pro- 
dure to proceedings under §. 68, S. 5 attracts the 
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provision of C. P. Code. Therefore a new party may 
be added to an application under S 63 if conditions 
laid down in 0. 1, R. 10, C. P. Code are complied 
with. AIR 1955 N U C (Andhra) 4816. 

-Ss. 68, 59 (a)—Sale—Setting aside of. 

Sale bv receiver without notice to petitioning cre¬ 
ditor— Sile is irregular-Petitioning creditor oifering 
to pay nearly fifty per cent, more than the prico 
ottered by auction-purchaser — Sale should be s°t 
aside and fresh sale ordered. See Provincial Insol- 
vency Act (5 of 1920), S. 59 (a). AIR 1954 Mad 79. 

0 —Ss. 68, 75 and 50 -“Aggrieved person” -Insol¬ 
vent^ right to apply under S. 68 aud apoeal under 
S. 75—S. 50, if bars application under S. 6S — Reme¬ 
dies under Ss. 50 and fiS, 49 Mad 461; AIR 1926 Mad 
559: 94 I C 642 (FB). Overruled. 

In view of the explicit and all-embracing language 
of Ss. 68 and 75, it cannot be maintained that the 
insolvent can never apply to the Court under S. 03 
questioning the acts of the Olficial Receiver or appeal 
under S. 75 from an adverse order of the Court passed 
on such application. If there is a flagrant case of a 
sale by the receiver for a gross undervalue, if a sale 
or lease is granted secretly and without public notice 
for a wholly inadequate price or rental, or if a sale or 
lease is granted in favour of a beaamidar or a person 
In whom the receiver is personally interested without 
diidosiog that fact to the Court, if property on which 
there is no subsisting encumbrance is sold for an 
undervalue as if it were subject to prior encum¬ 
brances, if there is a concealment of material facts or 
a misrepresentation of such facts so as to prevent 
purchasers from having a fair idea of the real value of 
the property sold, if the property sold is so incor¬ 
rectly described as to mislead purchasers into think- 
rn that its value is negligible when in fact it is 
valuable, in cases like these, the insolvent is an "ag¬ 
grieved person” and would have a remedy by way of 
an application to the Court under S. 08 and an appeal 
Provincial Insolvency Act: AIR 1920 
Mad 550 (FB), Overruled. 

The remedies under Ss. 50 and 03 are different in 
fr?. 1 / s ?°P e S. 50 does not exclude the applica¬ 
bility of S. 08 or disable the insolvent from objecting 
under that section to a debt admitted by the Olficial 
Receiver. The only limitation is that the application 
under S. 08 must be made within 21 days of the act 

und.fc $ £i ° f L t L 6 rece ! ver u t n,ike ao application 
nder S. 50 which can be made at any time during 
rue pendency of the insolvency proceedings. 

When the application by the debtor to the District 
^ourt purported to be made with reference to a 
scheme of composition and for the expunging of the 

ditorsi the respondent from the schedule of cre- 

wo H uld d ii at t K Und m I 5 < 2) ? f lhe Act an appeal 
‘I 10 H, gh Court from the order of the 

Ch a , a :L,S? t Url .Meeting the debtor’s application. 

Lw-m Chalvadi Ramayya, 63 Mad 

484 , v M “ d SI? 267 . (1950) IMadLJ 

(Vb) aib 1950 “*«• 492 

--S. 68 -Sale of property - Mistake as to encum- 

Official fL P .! “I? 1 * 00 du ? t0 . error committed by 
^ ,etc J? iD * low price-sale 

Official R«ni de by J ns0 Jyenev Court at instance of 
““der Court’s inherent powers. 

of S 651 .« a L ReCe L v , er canQOt ‘ Q voke ,he Provisions 
modified hv 7 k. ^ a , Cts 0r decisioDS reversed, or 
vency Court ha«1 L nsolv ? ucy Court ‘ But a “ insol- 

>k - has Inherent powers vested in it outside 

Lk e! Pr 0 ° r v ti! 0f S', 68 ' ‘o rectify the defects] mis* 

«a&VSSdfirSSr b rf n 0ffic i al Bece ' v0 r- It 
0 said that the Court is powerless to prevent 
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an injury being done fo the general body of creditors 
and the insolvent in consequence of a mistake com¬ 
mitted by the Olficial Receiver in the conduct of an 
auction sale held by him, merely because the person 
who applies to the Court to hive the mistake rectified 
is the Receiver himself and not a creditor or the 
insolvent. 

Consequently, Olficial Receiver who discovers that 
a property has been sold under an erroneous procla¬ 
mation of sale, due to an error committed by him, 
mentioning therein that the property was subject to 
an encumbrauce of Rs.7,000 while in fact the encum¬ 
brance was only up to Rs. 3,500, is entitled to have 
the sale set aside by an order of the fnso!vency Court 
on the ground that owing to the s ud mislake the pro- 
pertyfelched a very low price (in this case a sum of 
R>. 2S5 only). It cannot be disputed that if the insol¬ 
vent, or any of the creditors, had applied to the Court 
to have the sale avoided by reason of the obvious 
mistake committed by the Olficial Receiver in notify¬ 
ing the encumbrance to which the propertirs of the 
insolvent were subject, the Court could nave set 
aside the sale. It does not make any difference in this 
case that the person that sought to have the sale set 
aside on the ground of an error committed is the 
Official Receiver himself who was responsible for the 
mistake and not an insolvent or a creditor or any 
other person aggrieved bv it : AIR 1940 Mad 89; AIR 
1920 Lah 301; AIR 1914 Cal 855 and 9 I C344 iBom), 
Rel. on. (1950) 1 Mad L J 15: 1950 Mad W N 47 (2): 
64 Mad L W 1057: AIR 1950 Mad 311 (312, 313) 
(Prs 6, 9), 

-S 63 — Insolvency Court under S. 68 confirming 

act of receiver—Appeal to District Court under S. 75 
- Revision to High Court against order of District 
Judge - High Court setting aside order as being un¬ 
supported by facts and as being based on misconcep- 
lion of powers of Insolvency Court - No appeal lies 
under S. 109, Civil P. Code to Supreme Court against 
orders of High Court passed in revision. 1953 Nae 

u«,\ri ! L A , rMr* 243 ' AiRi9MN - i « 

-—Ss. 68, Proviso bdc! 4 — Claim-application uuder 
4 oo attachment of prooerty bv Receiver!- Appli¬ 
cation made more than 21 davs after attachment -It 
is haired under Proviso to S. 68. 

It is not obligatory on a stranger to apoly to the 
Insolvency Court at all to establish his title to pro- 
perty, possession of which is taken by the Receiver 

ft t0 tb f, ordinary . to establish his title 
within Ihe ordinary period of limitation. II, how- 
ever, he does want a relief to be given to him against 
what ho considers to be an improper act of the Re- 
celver, he must comp^ with the provisions of S 08 

fi a ^u the r C ?L Seq ' J J ences that folIow with regard to 
the finality of the orders, as provided under Ss.4 and 

274^ Reh 9 o A n Cl ' A 1 R 1935 Lah 60 3Dd A,R 1919 A11 

Where as an effect of an order of adjudication the 
natural consequence indicated in S. 28 (2) Hows and 

SP 7 i6c T\ r ol the to the Receiver 

pg BStyi S33fi ft 

SS.* 1 -'* 

Job? 557 ‘ AIR 1963 *“f <*«)',pu/K 

SECTION 69 

S'SSiK 1 ,0 "w'Sw 
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PROVINCIAL INSOLVENCY ACT (1920}, S. 69 


—-S'. 69 (a) and 'cl (ii), S 2 (d)-‘Property’-Test 
to determine—Lease-hold interest in land — Transfer 
after insolvency petition—Offence. 

The term ‘property* is a generic term for all that a 
p-rson has dominion over. In order to determine 
what is ‘property*, the test is; whether the insolvent 
has a disposing power over the interest in the pro¬ 
perty or not. Where an insolvent has a lease-hold 
interest in a certain land, which he possessed, he 
having an absolute disposing power, it falls within 
the definition of the word ‘property* under S. 2 (d) of 
the Act. Therefore, if he transfers this right after 
the filing of the insolvency application and before he 
is adjudged an insolvent with a view to keep it 
away from the list of assets which has to be placed 
at the disposal of the Receiver, he commits an offence 
as provided in S. 69 (a) and (c) (ii). A I R 1918 Lah 
247 (2), Disting 1958 Cr L J 159 i A I R 1958 Andh 
Pra 120 (122) iPr 6). 

-S. 69 — Offence committed prior to adjudication 

—Complaint under S. 70 can be made only after ad¬ 
judication as insolvent. 1959 Cr L J 4L : A I R 1959 
Cal 74 (75) (Pr 5) (DB). 

SECTION 70 

-Ss. 70, 69 — Offence under S 69 committed prior 

to adjudication — Complaint under S 70 not to be 
made until order of adjudication. 1959 Cri L J 41 i 
A I R 1959 Cal 74 (75) (Pr 5) (DB). 

-S. 70 — Ground for .inquiry—Recording of find¬ 
ing-What is. 

Held, that in the context in which it was made, 
the direction of the Subordinate Judge to send a 
complaint to the First Class Magistrate was tanta¬ 
mount to the requisite finding though the Subordi¬ 
nate Judge had not in so many words stated that 
there was ground for inquiring into the offence which 
the insolvent appeared to have committed. A l R 
1955 NUC(Mad) 3223 

-S. 70—‘May record a finding*—Meaning of. 

(Obiter) — The words actually used are "The Court 
may record a finding to that effect aod make a com¬ 
plaint.* The word ‘may* applies both to ‘record* and 
to ‘make.* On the words of the statute, it would cer¬ 
tainly be legitimate to say that the recording of a 
finding is optional and it is not obligatory on the 
Court ta record such a finding, AIR 1935 N U C 
(Mid) 3223. 

9 -Ss. 70, 75 — Appeal — Decision of Insolvency 

Court not to prosecute debtor— Pcceivei—If "person 
aggrieved’*—b> decision and entitled to appeal. 

Neither a creditor nor the Official Receiver is a 
"person aggrieved” by a decision of the Insolvency 
Court declining to make a complaint against a debtor 
under S. 70 of the Provincial Insolvency Act and has 
no right ol appeal under S-75 (i) of Act. The 
case of a debtor against whom a complaint is made 
midpr S 70 of the Act might stand on a different 
footing. (Case-law discussed). (1923) ^ M L. J 
AIR 1924 Mad 185; (1914) ILR 40 Mad 630; AIR 1915 
Mad 1066 ; (1919) 38 M L J 338; AIR 1920 Mad 400, 

f PPr - C 0 h?uUr ReC i e 95 e . r M^N 04 Ud 

LW fllfl : (1951) 2 M I. J 87 : ILR (1952) .k ,ad „ 82 ‘ 
AIR 1951 Mad 935 (939. 937, (Pt A) (Prs 2. 5) 

(FB). 

-S 70 — Complaint under — Offences under S. 69 

need not be established. 119*0) 2‘\ladLJ 630: 
1*151 Mad W N 154 (1): l9ol Mad V\ N (On) 
38 U) : MR 1951 Mod 686 (l) (0SG) (Pr 1). 


SECTION 73 

—73. 33, 37 and 43 — Respective scope and ap¬ 
plicability — Annulment of adjudication — Order 
vesting property in Olficial Receiver under S. 37— 
Effect — Debts included in schedule but not proved 
before annulment and closing of administration— 
Administration reopened on creditor's application- 
Power of Official Receiver to entertain proof of 
debt. See Provincial Insolvency Act (1920), S.33 (3). 
1964-1 Andh W R 284. 

SECTION 74 

-S. 74—Order of adjudication. 

The Act nowhere prohibits a debtor who is Dot 
possessed of substantial assets from applying to bo 
adjudged an insolvent Section 74 provides that where 
the debtor’s property is not likely to exceed tbe value 
of Rs. 500/. summary adminislration of the debtor's 
estate may be ordered by the Insolvency Court-See 
Provincial Insolvency Act (1920), S. 27. AIR 1957 
Andh Pra 375. 

9-S. 74 (ii)—Bona fide purchaser in execution sale 

after adjudication — His rights held are saved -Vest¬ 
ing of property in receiver under S. 74 di) held makes 
no difference—See Provincial Insolvency Act (1920), 
S. 51(3). AIR 1956 Andhra 243 (FB). 

-Ss. 74, 27, 10 — Order of adjudication — Debtor 

satisfying requirement of S. 10 — Application canDOt 
be dismissed on ground that it was not bona fide — 
Petition cannot be dismissed because salary was not 
disclosed — That petitioner was harassed by debtors 
is no reason for adjudication See Provincial Insol¬ 
vency Act (5 of 1920), S. 27. AIR 1955 N U C 
(Andhra) 3611. 

-Ss. 74 and 78 (2)-Summary proceedings — 

decree-holder not proving de^t — Execution not 
barred. 

In summary proceedings creditors do not prove 
their debts and it is the Court which has to go into 
the claims of creditors and frame a schedule of credi¬ 
tors and distribute whatever assets are available. 
Therefore, S. 78 (2) could not be a bar to an execution 
petition because the decree-holder has not proved his 
debt in insolvency. 69 Mad L W 299 : 1956 Mad 
W N 355 i AIR 1956 Mad 580 (581) (Pt B) (Pr o). 

_S. 74 - Civil P. C. (1908), O 40, R. 1-Summary 

jurisdiction of Court. 

Where the receiver in insolvency proceedings leases 
out the hod of the insolvant and an express under¬ 
taking is given by the lessee in the lease deed to un¬ 
conditionally surrender possession oi the land on the 
termination of the period of the lease, the insolvency 
Court can summarily enforce that undertaking and 
evict the lessee. 1953 Ker L T 110 : ILR (1953, Trav- 
Co 30: AIR 1953 Trav-Co 205 (208) (Pt C, (Pr 7) 
(DB,. 

SECTION 75 
SYNOPSIS 

(Provincial Insolvency Act (1920), S. 75.) 

1. Applicability and scope. 

2. Who may appeal — Person aggrieved. 

3. ‘‘Order of Court subordinate to District Court . 
4 "Order of District Court upon such appeal shall 

be final". 

5. Revision. 

6. Appeal. 


PROVINCIAL INSOLVENCY ACT (1920). 5. 75. Note 1 
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7. Older appealable with leave of Court. 

8. Parties. 

9. Procedure. 

10. Limitation. 

1. Applicability and scope. 

-S. 75 (1) — Applicability and scope — Order 

appointing interim receiver — Appeal — Maintaina¬ 
bility. 

An order appointing an interim receiver affects the 
rights of the parties inasmuch as the receiver would 
bounder the order entitled to take over possession of 
certain properties and to realise rent there!rom. Such 
an order can hardly be said to relate to the procedure 
of the court and therefore is appealable. AIR 19*12 
Mad 305 : (19*12) IMLJ 113, Disting ; AIR 1952 Puu 
49, Foil. AIR 1955 Ajmer 20 (20) (Pt A) (Pr 2). 

-S. 75 — Powers of District Judge under — Civil 

P. C. (1908), O. 47, P.7 - Applicability. 

A District Judge sitting as an appellate Court in 
Insolvency proceeding has the same powers as an 
appellate Court uoder the Code of Civil Procedure. 
It he reviews the judgment in appeal, an appeal from 
that order will only lie if the pruvisions of O. 47, 
R. 7, Civil P. C., are applicable. There is no difficulty 
in applying the provision of S. 75, Provincial Insol¬ 
vency Act as well as the provisions of O. 47, R. 7, 
Civil P. C., to appeals of this nature. Although S 75, 
Provincial Insolvency Act provides for appeals of 
this kind, disposal of such appeals will be governed 
by 0.47, R. 7, Civil P. C. \IR 1922 All 2U0, Foil. 
1904 All L J 812 : ILR (1964) 2 All S67. 

—-S. 75 — Cross-objections — Competency — (Civil 
P.C. (1908). 0.41,11.22). 

There is no provision in the Provincial Insolvency 
Act for a cross-objection to he filed within 30 days 
alter service of notice as under O. 41, R. 22 and there 
is nothing in the Provincial Insolvency Act making 
the provisions of O. 41, R. 22 applicable to an appeal 
under S. 75.1954 All L J 91) i 1954 A W R (HC) 101 
(1) i AIR 1954 All 419 (419 420) (Pr 5) (DB). 


,' 5 — Applicability — Application to bring 
respondent on record — Rejection — Appeal—Mysore 
Insolvency Act, S. 75. 

Section 75 of the Act enables "any person aggriev¬ 
ed by a decision come to or an order made in the 

exercise ot the insolvency jurisdiction" to prefer an 

, ri 8bt of appeal is substantive and when 
oy the Act it is allowed with respect to "any" deci- 

PhliiVu .L tbe light cannot be taken away or 
curtailed by the restrictive provisions of the Code of 
uvil Procedure. The words in S. 75 are wide enough 
“ an appeal possible though the Ciyil P. C„ 

annliM*!« ei S j m8 S ase l; Hence Qn order rejecting an 
application filed under O. 22, R. 3, Civil P. C., for 

nlL” S « eats \ and 2 beiD 8 b, o u gbt on record in 
, P ‘ ac ® of a deceased petitioner in an insolvency case 

AIR P in\ 7 a r bl k A IR1 ? 48 Mad 5 20; AIR 1946 Nag 42; 
Mv. r ? ab .?5 8, Rel - on * [LB (1954) Mys 330 : 34 

My« L j 23 « AIR 1955 Mys 97 (97) (Prs 1, 3) 

undw 5 5 oT » econd appeal and revision against order 
under S. 25, Provincial Insolvency Act. 

No second appeal lies against an order passed under 

SrouLSL? igh . £° Urt ma * howevar ‘a certain 
examtoe thfl « J at i h .u sappnd ap P eal as revision and 
itslSalltvflndftft °‘ dlB Dbtrictjudge and determine 

“~AppeSr~ AppHcabi]it >’ “ Order refusing review 

oJy r Vi5l ? ns for review ln th °Aot is 

y inac belore Couxt can review its own order, 


the power so exercised should have been conferred 
on it by some provisions ot Civil P. C. In other words 
unless the case falls under O. 47, R. 1, the Court 
will have no power of review. 1954 Ker L T 525 i 
ILR (1954) T C 1042 i AIR 1935 Trav-Co 49 (51) 
(Pt E) (Pr 10) (DB). 

-S. 75 (3) — Scope of — Travancore Insolvency 

Act (8 of 110S), S. 77 — Distinction. 

Section 77, Travancore Insolvency Ac 4 , imposes no 
limitations whatever as to appeals against orders pass¬ 
ed in the exercise of insolvency juiisdiction. Unlike 
the Provincial Insolvency Act no leave of the Insol¬ 
vency Court or the High Court is required to enter¬ 
tain an appeal against any order in insolvency. ILR 
(1954) Trav-Co 1042 i 1954 Ker L T 525 t AIR 1955 
Trav-Co 49 (51) (Pt F) (Pr 10) (DB). 

2. Who may appeal — Person aggrieved. 

-S. 75 — “Persou aggrieved” — Insolvent, if. 

Where an insolvent is impleaded in his individual 
capacity as a party to proceedings initiated by the 
opposite party, the insolvent’s estate being represented 
by the Official Receiver and an order is passed against 
the insolvent personally and not against his estate, 
he will he deemed to be a perjon aggrieved within 
the meaning of S. 75 of the Provincial Insolvency 
Act. AIR 1952 All 356 (357) (Pr 10) (DB). 

® S, 75—Petition by creditor invoking jurisdic¬ 
tion of lower Court dismissed — Aopeal lits — 
(Hyderabad Insolvency Act (8 of 1351-F), S. 78). 

Section 78 of the Hyderabad Insolvency Act pro¬ 
vides that a debtor or a creditor or a receiver or any 
person tceliog aggrieved by the order of insolvency 
Court can prefer un appeal against such an order. The 
words of the section are very wide. An appeal lies on 
dismissal of a petition in the lower Caurt filed by the 
creditor for iovokiog the insolvency jurisdiction of 
that Court. Raiudayal v. Shankarlal, I L R (1952) Hvd 
196 : AIR 1952 Hyd 80 (84) (Pt C) (Pr 8) (FB). 

-S. 75(2)—‘Person aggrieved*. 

y*bere the Court passes an adjudication order and 
holds that the transfer by the insolvent amounts to u 
fraudulent preference, the order affects the rights of 
the transferee. It declares the nature of the transac¬ 
tion and to that extent determines absolutely the 
rights aud liabilities of the insolvent, receiver and 
the transferee. The order operates in rem and as 
such binds the transferee also, not only as regards 
the tact of insolvency but also as regards the trans¬ 
fer on which it is based. Hence tha transferee being 
a person aggrieved can appeal against such order 
View of Bose. J. in A I R 1947 Nag 101 (FB), Foil.; 

^£V\ J AU Diss * from - 1960 M PC 682 I 1961 
15 U7> (“*,'$ J! (DB)! 7M ' A ‘ B 1961 M ‘ dh Pr * 

Receive*—Receiver whether is "person aggrieved”, 

Rah Recelv ? r has not an unquali- 

fncftl f 1 0 t> app **! from a ?y decision or order of in 
insolvency Court, but a right of appeal only if he is 

aggrieved by that decision or order. Thus, under 

sJr 

64 MadTW 6161 ft?! M.d W Pfe'i 


lObO 
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L J 87 : 1 L R (1952) M»d 82 i A I B 1951 Mad 
(936, 937) (Pt A) (Pis 2, 5) (FB). 


*-75(1)—'"Person aggrieved”—Who is. 

A person against whom a decision has been pro¬ 
nounced which has wrongfully refused him some¬ 
thing which he had a right to demand, would be an 
' aggrieved person’. The grievance may not be per¬ 
sonal or pecuniary and may yet be a legal grievance. 
A creditor or receiver who is under the provisions of 
the Act empowered to make and who makes an ap¬ 
plication to the Insolvency Court for a relief or who 
is brought before the Court to submit to its decision 
is if the decision goes against him, thereby an ‘ag¬ 
grieved person'. However not every person who has 
suffered some disappointment or whose expectations 
have not been realised as a result of the decision or 
order of an Insolvency Court can claim to be an 
aggrieved person. (1880) 14 Ch D 458; (1887) 19 
Q B D 174 : (1894) 2 Q B D 805. Ref. PaLniappa 
Chettiar v. P. L S. L. Chellappa Chettiar, 64 Mad 
L W 616 : 1951 Mad W N 55212) : 1951-1 Mad L J 
87 : I L R (1952) Mad 82 1 A I H 1951 Mad 935 (936, 
937) (Pt B) (Pr 3) (FB). 

O-wS. 75, 6S and 50—“Aggrieved person”—Insol. 

ventjs right to apply under 8. 0S and appeal under 
S. 75—S. 50, if bars application under S. 68 - Reme- 
dies under 5s. 50 and 05. The insolvent cau in certain 
circumstances apply to the Court under S. 08 ques¬ 
tioning the acts ol the Official Receiver nr appeal 
uuder S. 75 from an adverse order of the Ccurt 
passed on such application. 49 Mad 401 1 A I R 1920 
Mad 556: 94 lod Cas 042 (FB), Overruled. 63 Mad 
L W 333 : 1950 Mad W N 267 ; (1950) 1 Mad L J 
4S4 : I L R (1951) Mad 77 : AIB 1950 Mad 492 (FB). 


■—-S. 75—Right of appeal—Order including creditor 
in list of scheduled creditors—Insolvent has no light 
of appeal. A I R 1951 Nag 281 (281, 283) (Pis 1, 5, 
10, 12) (DB). 


-Ss. 75, 28 — ‘ Person aggrieved” — Insolvent — 

Right of. 

Under S. 75 read with S 28, an insolvent cannot 
be said to be a person aggrieved by an orJer direct¬ 
ing sale of property alleging it to Delong to him and 
hence he has no right of appeal. A I R 1920 Mad 550 
(FB); A I R 1919 All 284, Rel. on. 1955 B L J R 517 i 
AIR 1955 Pat 503 1504) (Pt A) (Pr 3) (DB). 


-S. 75 (1) — Person aggrieved — Meaning of — 

Receiver-Appeal by receiver. 

The word 'aggrieved* in S. 75(1) means something 
more than merely ‘disappointed*. It must mean being 
deprived of something which the person who wishes 
to Ole au appeal was entitled to claim. AIR 1951 Mad 
935 (FB), Rel. on. 

Where, therefore, an Official Receiver moves the 
Court under S. 70 for proceeding against the insol¬ 
vent for any of the offences uuder S. 09 and the 
Court declines to make a complaint, the Receiver 
cannot be said to be a person who is aggrieved by 
the order and no appeal lies under S 75(1) at his 
iuslaoce. AIR 1941 Lah 243, Approved. 01 PunjLR 
570 ! I960 Cri L J 509 : 1 L R (1959) Pun] 64/ : A I R 
1960 Punj 202 (204) (Pr 9) (DB). 

-Ss. 75, 9, 53 and 54 -Appeal-Right uf-‘Person 

aggrieved . 

The right of appeal under S. 75, Insolvency Act, i> 
given not only to creditors but also to any person 
aggrieved by a decision come to or an order made in 
the exercise ol insolvency jurisdiction. 

One of the acts of insolvency was that the insol¬ 
vents had given fraudulent preference to the Banks 
who were also creditors. After the order of adjudica¬ 
tion and the appointment of a receiver the Banks 
made an application that no notice under S. 19(2) 


was issued by the Court and therefore the Banks 
could not appear and contest the petition and show 
to the Court that it was not a case of fraudulent 
preference to the Banks. That application was dis¬ 
missed on the ground that no notice under S. 19(2) 
was necessary when the application was by a creditor. 
On objection to the appeal preferred by the Banks 
against that order: 

Held, that as a result of the order of adjudication 
the creditors would be able to make an application 
under S. 53 or 54, Insolvency Act, and that would 
very prejudicially aliect the rights of the Banks who 
were said to be creditors to whom fraudulent prefer¬ 
ence was given. They were therefore persoos ag¬ 
grieved by the order of adjudication and had right to 
appeal. I L R (1958) 8 Raj 221 : A I R 1958 Raj 223 
(224) (Pt A) (Pr 3) (DB). 

3. “Order of Court subordinate to 
District Court’*. 

—S. 75—No appeal lies to the High Court against 
an order of a Civil Judge (Subordinate Court invested 
with jurisdiction u.iler S. 3 with powers of District 
Court; granting an application to set aside an abate¬ 
ment. 1951 All L J 289: A I R 1952 All 423 (423) 
(Pr 2) (DB). 

-Ss. 75,3 (1) and 4—Order of Assistant Judge-Ap¬ 
peal—Forum—Notification under S. 3 investing sub¬ 
ordinate Court with insolvency jurisdiction —Effect 
— Distinction between appellate aud revisional j jiis- 
diction of High Court. 

It is clear from S. 75(1), Provincial Insolvency Act, 
that, if any order is passed by a Court subordinate to 
a District Court, iu the exercise of its insolvency 
jurisdiction, then an appeal does not lie to the High 
Court, but it lies to the District Court. The expressi on 
•concurrent jurisdiction’ iu S. 3 (1) of the Act only 
means that even though a Court subordinate to a 
District Court may be invested with jurisdiction under 
the Act, the District Court would still continue to 
possess jurisdiction under the Act. Therefore, not¬ 
withstanding the fact that the Assistant Judge may 
have been invested with jurisdiction under the Act 
by a notification issued under S. 3, sub-s. (1) ol the 
Act. he would still be a Court subordinate to the Dis- 
trict Court. Nor can such Court be a ‘District Court* 
within the meaning of S. 5 ol Saurashfra District and 
Subordinate Civil-Court Ordinance, 1948 because there 
can be only one District Court in a District. He does 
not, therefore, cease to be subordinate to the D,strict 
Court. 

Further, the proviso to S. 75 (l) is clear that the 
jurisdiction of the High Court to call for a case and 
pass such order as it thinks fit, is a revisional juris¬ 
diction of the High Court quite distinct from an 
appellate jurisdiction. An appeal contemplated by the 
further proviso to S 75(1) is an appealfrom a decision 
of a District Court which decision itself must have 
been arrived at from a decision of a Subordinate 
Court, and it must be a decision under S. 4 of the 
Act. Where, therefore, a decision is of a Court sub- 
ordinate to the District Court and that too, is not 
under S 4 of the Act, the provisions of the further 
proviso to S. 75 (1) cannot be invoked. 60 Bom L R 
1197 i 1LR (1953) Bom 1115 : AIR 1959 Bom 47 (48, 
49) (Prs 2, 3,4) (DB). 

-S. 75 (1) (3)—Order of Court subordinate to 

District Court — Conferment of concurrent jurisdic¬ 
tion on subordinate Couit—Effect — Maintainability 
of appeal and revision to High Court. 

Where a subordinate Judge’s Court which is vested 
with insolvency jurisdiction concurrent with the Dis¬ 
trict Court pisses an order under S. 03, Provincial 
Insolvency Act, confirming the decision of the Omcial 
Receiver rejecting a claim of the creditor, the order is 
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appealable to the District Court under S. 75 (1) and 
not to the High Court under S. 75 (3). The mere 
vesting of concurrent jurisdiction in the subordinate 
Court does not make the Court ceise to be subordi. 
natetothe District Court. AIR 1919 Cal 900, Distin¬ 
guished. 

In such a case a revision to High Court against the 
order of the subordinate Court would be incompe¬ 
tent inasmuch as an appeal lies to the District Court. 
AIR 1948 Mad 520 : (1948> 1 M L J 310; A I R 1948 
Mad 320, Rel. on. >1955 Mad W N 45: 68 Mad L YV 
55 : (1955) 1 M L J 245 s AIR 1955 Mad 554 (555) 
(Pr 3). 

• —$. 75—Applicability—Decision in proceeding 
under S. 16, Travancore Debt Relief Act, is not 
appealable. 

Per Sackaran J —Insolvency Act applies to procee¬ 
dings under Travancore Debt Relief Act for limited 
purposes only. The general right oi appeal conferred 
by S. 75 (S. 77 of Trav. Ins. Act) cannot be invoked 
in respect of orders passed in proceedings under S. 18 
of the Debt Relief Act. S?e Debt Laws — Travaocore 
Debt Relief Act (2 of 1116), S. 18. AIR 1954 Trav-Cc 
259 (FB). 

4 ' Order of District Court upon such appeal 
shall be final.” 

r— S. 75 -Civil P. C. (1908), O. 41. R. 28 - Duty of 
yourt to which case is remanded to act according to 
directions contained in order of remand pointed out. 
See Civil P. C. (190S-, O. 41, R 23. A I R 1955 NUC 
(Trav-Co) 5106 (OB). 

5. Revision. 

• ? s - 75, 68—Sale by receiver — Power of Court 
to set jt aside—Nature and extent of — Grounds on 
which the sale can be set aside—Power of High 
t-ourt in revision—Question to be considered in revi¬ 
sion. 

The jurisdiction of the High Court to interfere in 
revision under the proviso to S. 75 arise; only if it is of 
opinion that the District Judge’s order was not accord¬ 
ing to law. If the High Court comes to that conclu- 

AIR 1962 s B c ll4l PaS * SUCh ° rder “ S '* miy ,hink fit - 

—S 75—Civil P. C. (1908), S. 115-Claim in insol- 
P™ ceed, , n 8 s 7 Prayer for stay of sale during 
inQUlrynto claimant sti, |e ref used-Revisi ,n against 
£} led underS. 115, Civil P. C.-hevision may be 
y nder S. 75, Provincial Insolvency Act. 

4137° V ‘ • • (l908,> S - ll5 ‘ AIR 1955 NUC (Ajmer) 

—S 75 (l). Proviso l-Scope - Correction of deci- 
•ion— if can be canvassed. 

l h? correctn ? ss of the tho decision but 
o!n h. ty ma,etial 'rregularity in procedure that 
P .°L n . Ud , ou U a 8 revision application. Thecon- 
tentlon that ‘he Strict Judge Jn an appeal under 

bn i 3n i ° c . orrecl Procedure cannot therefore 

Pe accepted in revision. AIR 1953 S C 23, Rel. on. 

» a 'Jy. where the District Judge has given 

the dUe th k 0rder . in terfering with the eiercfse of 

his fS 1 ?! 1 by the first Coart order being within 

0 i ion i C rn°, n o^T ot be challenged in a revision 
P tltion. AIR 1955 Ajmer 28 (27) (Pt B) (Prs 3, 4). 

favour 7 nf* 1 n;^ lrSt n Pr ? vis0_F,Da ' order in “PP e »I in 

2252. adv . er, e f lnd ing against him -He can file 

advene finding. 1 PI ° vil ° t0 Sl 75 (1) againsl sucb 

S.5a 8 (n. e L itloD i iDgcred , , ‘ orfiledan application under 
‘ 53 for annulment of certain transfers made by the 


insolvent. The trial Court held that the transferee 
could challenge the order of adjudication on the 
ground that petitioner was not a creditor of the 
insolvent. In the final order the Court found that the 
transferslwere liable to be annulled under S. 53 of the 
Provincial Insolvency Act. Against these orders the 
transferee preferred appeal before the District Judge 
under S. 75 of the Provincial Insolvency Act. The 
District Judge affirmed the finding of the Insolvency 
Court that the transfers were liable to be annulled 
under S 53. The District Judge also held that the 
transferee proved that the insolvent did not owe 
any debt to the creditor. In spite of these adverse 
findings against the creditor, however, the appeal was 
dismissed by the District Judge. The transferee did 
not challenge the order of the District Judge. It was 
the creditor, however, who had come up to th? High 
Court in revision purporting to invoke the jurisdiction 
of the High Court under the first proviso to S. 75 (1) 
of the Provincial Insolvency Act. 

Held, that as the District Judge finally relected the 
appeal and confirmed the operative part of the order, 
namely annulment of transfers passed by the Insol¬ 
vency Court the applicant could not have a further 
right of appeal for challenging the adverse findings 
ot the District Court. There being no right of second 
appeal even against an unsuccessful appellant, the 
only mode in which the order could be challenged 
was by way of revision application. Such jurisdiction 
vested only in the High Court and could be invoked 
under the first proviso to S 75 of the Provincial 
Insolvency Act. If the revisional jurisdiction of the 
High Court could be invoked in a given case, then, it 
could be validly invoked by a person in the position 
of the present applicant against:whom two adverse 
nndings had been recorded in the proceedings under 
5. 53 of the Provincial Insolvency Act for annulment 
of transfers. 19 33 Mah L J 89: 65 Bom L R 39 » ILR 
(1963) Bom 173 1 AIR 1963 Bom 212 (213, 214) 
(Pr A) (Pts 2. 10). 

Ss. 75(1), 5—Powerof revision—Power of revision 
can be exercised by High Court only in respect of 
appellate orders—Order of adjudication — Revision 
does not lie directly - S. 5 will not apply. 

Section 75 is a special provision which provides for 
revision by High Court only from the appellate order 
passed by the District Court and not from the orders 
passed by the Court of original jurisdiction aud as 
such the remedy for setting aside the adjudication 
order passed by the Subordinate Court lies in appeal 
to the District Court and not to the High Court in 

revision : AIR 1948 Mad 520, Rel. on. The order of 

adjudication falls directly under S. 75 (1) and ex- 

M U irn P D 0li ^ bilit L°i S * 5 of the Act: AIR 1948 
" K " L R 235 11361K " 

’ ^ s ; 23 and 31 — Iuterim protection from 

arrest in execution of decree against debtor pending 
his application for adjudication — Inherent power— 
ft. j Projection -Not revisable either 
rinn fp U P Cl | V , P ; C ; 0r . Art 227 o{ Gjnstitu- 
I96i Ker L J 1272. Iasolvency Act < 1920 )> S. 5. 

- S. 75-Revision— Order under S. 41. 

The fact that the Courts below have pass°d can 
fnre 6 uift rd | er * °* dlschar 8° is n ° bar to interference 

JmpVs 1 , 959 ' k " 37 ■ * >«“4 

^-’s/uV al “ 
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of (he District Judge is in accordance with law. 62 
Punj L R 597 x A I R i960 Punj 604 (604) (Pt B) 
(Pr 2). 

—S. 75—Question of fact. 

It is not open to High Court in revision to upset 
the conclusion oi fact arrived at by District Judge 
based on evidence even though as a Court of first 
instance, it may be inclined to take a different view. 
(’59) 61 Punj L R 753. 


6 . Appeal. 


©-S. 75 (1) — Question whether statutory pre¬ 

sumption is rebutted is a question of fact — High 
Court cannot irterfere. 


W here a creditor made a claim based on a pro¬ 
missory note and the District Judge considering the 
evidence produced, inferred from the facts found 
that the statutory presumption under S. 118, Negoti¬ 
able Instruments Act, had been weakened and the 
burden which lay upon the insolvent was discharged, 
it is not open tojhe High Court exercising jurisdic¬ 
tion under S. 75(1), Proviso 1, nor even under Pro¬ 
viso 2, to set aside the judgment of the Court as the 
question whether a statutory presumption is rebutted 
is a question ol fact. A I R 1930 P C 91, Foil. Official 
Receiver, Kanpur v. Abdul Shnkoor, 1965 All L J 
482 i (1965) 1 S C A 714 : (1965) 1 SCWR 1029 : 
(1965) 2 S C J 691 : (1965) 2 Andh W R (S C) 152 : 
(19C5) 2 Mad L J (S C) 152 i (1965) 1 SCR 254 s 
1 L R (1965) 2 All S59 : A I R 1965 S C 920 (923) 
(Pt I)) (Pr 7). 

-—-S. 75 (1) —Insolvency Court deciding that it has 
jurisdiction to entertain application — 'Decision 
coine to nr order made — Maintainability of appeal 
to District Judge. 

The provisions of S. 75 (1) make a distinction 
between a decision and an order made by the insol¬ 
vency Court, suggesting that not merely an order 
but a decision which does not require compliance is 
contemplated within the meaning of S. 75 (1). The 
section does not speak of a final decision but merely 
a decision. Having regard to these considerations the 
contembn that an appeal against the decision of an 
Insolvency Court must be against a final determina¬ 
tion cannot be accepted. A decision come to, in the 
exercise of insolvency jurisdiction includes a finding 
upon an issue material to determination of the entire 
case. An appeal lies against the finding of an Insol¬ 
vency Court that the petition is maintainable. A I R 
1946 Nag 42; A I R 1952 Punj 49, Relied on ; A I R 
1936 All 80 ; A I R 1934 Lah 194 (1); A I R 1942 
Mad 305, Distinguished. 1964 All L J 38. 


-Ss. 75, 41 — Conditional order of discharge — 

Review—Appeal. 

An order dismissing an application for review of an 
earlier conditional order allowing the insolvent's 
prayer for an order of discharge is not appealable. 
See Provincial Insolvency Act (5 of 1920), S. 41. 
A I R 1960 Ker 146 (DB). 

-S. 75 (2) — Objection to attachment of property 

under S. 21 (2)-Court determining validity of transfer 
in favour of objector - Appeal lies. See Provincial 
Insolvency Act (1920), S. 4. AIR 1962 Madh Pra 
354 

-Ss. 75 (2), 4 and 21 — Attachment of debtor’s 

property before adjudication — Objection — Court 
determining not merely question of possession of 
debtor but also question of title — Appeal against 
order competent. 

National Planning certificates in possession of the 
debtor were attached under S. 2 (2) before adjudication 
at the instance of the petitioner-creditor. An objec¬ 
tor claimed release of the certificates on the ground 
of their transfer to him before attachment. The 


Insolvency Court determined not merely the question 
of possession of the certificates but also held that the 
transfer in favour of the objector was valid and 
ordered their ielease. The ^petitioner-creditor pre¬ 
ferred an appeal under S. 75 (2) and made an appli¬ 
cation for permission to appeal in case the order was 
not treated as one under S. 4 of the Act. 

Held, that the Insolvency Court ought not to have 
enquired, prior to the passing of the order of adjudi¬ 
cation, whether the transfer in favour of the objector 
was valid, but since it had determined the validity of 
the transfer in favour of the objector, an appeal 
under S. 75 (2) of the Provincial Insolvency Act was 
competent. A I R 1935 Cal 558, Rel. on. 1964 Jab 
L J 131 : 1962 MPLJ (Notes) 285 : 1962 M P C 
457 : A I R 1962 Madh Pra 354 (356) (Pt C) (Pr 11). 

-S. 75—Right of appeal—District Judge ordering 

shareholder who has overdrawn company’s amount 
to pay 6 per cent, interest — Another shareholder, if 
competent to appeal. 

Where in the winding-up proceedings the District 
Judge allows 6 per cent, per annum interest to the 
shareholder who has overdrawn the company’s 
money, it is only the Official Liquidator who is 
competent to appeal. An appeal by another share¬ 
holder is not competent. His appeal cannot also he 
treated as revision, inasmuch as the Official Liquida¬ 
tor has not appealed and it will not be proper to 
interfere in revision at the request of a shareholer. 
70 Mad L W 910 : (1957) 2 Mad L J 506 : 1957 Mad 
W N 698 : (1958) 28 Comp Cas 168 i A I R 1958 
Mad 260 (260, 261) (Prs 1,2). 

-S. 75—Appeal—Insolvent partitioning property— 

Receiver applying for annulment — Wife and sons 
objecting and stating that debts were Avyavaharika 
—Insolvency Court orderirg annulment and holding 
debts binding—District Judge upholding annulment 
but leaving question about bit-ding nature of debts 
open for fresh decision — Appeal lies. See Provincial 
Insolvency Act (1920), S. 4. 1957 Nag L J (Notes) 
150. 


- Ss 75, 24 — Creditor’s application — Insolvency 

Court finding questions to be complicated referring 
parties to Civil Court and keeping petition pending 
in the meanwhile — First eppeal against order not 
successful — No second appeal lies to High Court. 
\ I R 1938 Lah 490 ; AIR 1938 All 28 and AIR 19o5 
Bom 80, Ref. 1953 Nag L J 246 . I L R (1953) Nag 
508 x A I R 1953 Nae 189 (190) (Pt A) (Pr 4) (DB). 


- S . 75—Civil P. C. (1908), S. 109 - Order of High 

Court passed in revisional jurisdiction — Appeal to 
Supreme Court cannot lie. See Civil P. C. (1J08), 
S. 109. A I R 1953 Nag 145 (DB). 


-S. 75 (4)—Tenability — Order declaring debtor 

insolvent — Appellate Court upholding decision— 
Appeal to High Court is not competent. 

An appeal against the appellate order of the Dis¬ 
trict Court upholding the order of the Insolvency 
Court declaring the debtor insolvent is not com¬ 
petent. (’52) 1952 Nag L J (Notes) 121 (DB). 

-S. 75 (1), Proviso 2 — Second appeal-Transfer * 

by insolvent annulled as fraudulent — Order under 
S. 4 though relief sought under S. 53 — Matter for 
purposes of appeal is under S. 4—Whatever the view 
of the lower appellate Court, second appeal is com¬ 
petent. A I R 1951 Nag 268 (269) (Pt A) (Pr 3). 


—S. 75—Order under S. 52 - Appeal against- 
)rder not appealable under S. 75 as it is not order 
aade in exercise of insolvency jurisdiction. See 
'rovincial Insolvency Act (1920). S. 52. I L R (1905) 
Punj 212 i A I R 1966 Punj 479 (DB). 

—S. 75 (1), Proviso 2 — Second appeal-Its scope. 


loss- 
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A second appeal in *:an insolvency proceeding lies 
only on a point of law. In such an appeal, the appel¬ 
late Court cannot interfere with a finding of fact 
arrived at by the lower appellate Court alter consi¬ 
deration of the evidence on the record even if such a 
findioc be grossly erroneous. 65 Pun L R 184 : I L R 
(1963) 1 Punj 557 : AIR 1963 Punj 243 (245) (Pt B) 
(Pr 7)(DB). 

S. 75— Order under S. 33—No second appeal. See 
Provincial Insolvency Act (1920), S. 33. AIR 1960 
Punj 604. 

-S. 75 (i), Proviso 2—Second appeal—Decision in 

first appeal falling under S. 4—Second appeal lies— 
Letters Patent (Punj.) Cl. 10. 

Where an insolvent files an application for restora¬ 
tion of his property by challenging tho sale of his 
property made by the Collector unner S. 6S. Civil 
P. C. the Insolvency Judge has ample power to decide 
the question under S. 4 of the Provincial Insolvency 
Act for the purpose of doing complete justice between 
the parlies. Any order passed on appeal from the 
decision of the Insolvency Judge would fall within 
the second proviso to S. 75 (l) of the Act and there¬ 
fore a second appeal to the High Court would be 
competent. A further appeal under cl. 10 of the 
Letters Patent would also be competent if the case is 
certified to be a fit one for appeal. 54 Pun L R 121 i 
AIR 1952 Punj 222 (224) (Pt A) (Pr 14) (DB). 


-—S. 75 (1)—Decision made in insolvency jurisdic¬ 
tion—"Decision ' meaning of. 

A second appeal is competent if the order passed by 
the insolvency Judge is'a decision come to or an 
order made in the exercise of insolvency jurisdiction’. 

The expression 'decision* occurring in S. 75 (1) 
means a decision whether it is final or otherwise. 

An order was made by the Insolvency Judge in the 
course of an insolvency application. That order did 
not merely deal with the jurisdiction of the Insolvency 
Judge to entertain the application under S. 4. In 
making that order, the Insolvency Judge had found 
against A on various other pleas touching the question 
of restitution of an amount to be made by him. 

Held, that the order passed by the Insolvency 
Judge was not merely an order regulating procedure 
but decided questions arising on the merits of the 
application; that order must, therefore, be deemed to 
have been passed in the exercise of insolvency 
iuriidipilM a D d thus came within S. 75(1). AIR 1946 
Nag42. Rel. on; AIR 1942 Mad 305, Dist. 54 Pun L R 

!J L W 51 ) Pu °i 313 : A I R 1952 Punj 49 (50, 
51) (Prs 7, 9). 

7. Order appealable with leave of Court. 

" 5;75 (3)—Leave of High Court — Admission of 
appeal in office. 

The leave referred to in S. 75 (3) is leave granted by 
•hi i *k° High Court and not by any of its 
administrative officers. Hence, an admission of appeal 
as a matter of routine in the office cannot be treated 
*° the grant of leave. 03 Mad L W 75: 
1® 1 M» d L J 89 i 1950 Mad W N 100 i AIR 
1850 Mad 030 (630) (Pt A) (Pr 2) (DB). 

“~-S. 75 (3)—Oral application for leave. 

OT J* I s tb 0 duty of the counsel before he files an 
ppeal to investigate and make certain whether leave 
a or is not necessary. Where the appeal has been 
coming up in the Hist for considerable time and the 
r or has not been rectified, the Court will not allow 
hftai a $? l ca t* on * or tave made at the time of 
|f- Mad L W 75 « (1950) 1 Mad L J 89 : 

N 100 i AIR 1950 Mad 630 (030) (Pt B) 

•^S. ! 75—Leave to appeal. 


Appeal against order of District Judge unaccompa¬ 
nied bv any application for leave admitted by Registrar 
of High Court—The High Court, if the circumstances 
justify can grant leave to appeal at the hearing or 
the appeal itself. AIB 1937 Pat 065; AIR 1942 Cal 
241 and ILR 50 Mad 815, Rel on; AIR 1927 Lah 42-, 
(2) Distinguished; AIR 1950 Mad 630, Explained. 
1954 B L J R 260 : I L R 33 Pit 185 i AIR 1954 Pat 
459 (460) (Pt A) (Pr 2) (DB). 

8. Parties. 

-S. 75 (21—Aopeal under S. 75 (2) — Receiver 

becoming divested of property — Rece : ver is not 
necessary partv to appeal. See Provincial Insolvency 
Act (1920). S. 37, ILR (1959) 9 Fai 923. 

9. Procedure. 

-S. 75-Finding of fact — Interference in second 

appeal—Principles. 

Where in arriving at finding of fact lower appellate 
Court did not consider oral evidence, or did not apply 
its mind to the question or based the findii.g partly 
on admissible and partly on irrelvant and inadmissible 
evidence, the finding can be interfered with in'.second 
appeal, fnr this would raise a question of law. See 
Civil P. C. (1908), S. 100(1) (a). AIR 1958 All 54 
(DB). 

(Reversed in AIR 1965 SC 920.] 


10. Limitation. 


-Ss. 75 (4), 68, Proviso and 78 (1)—Delay in pre¬ 
senting petition under S. 68—Application forcondon- 
ing delay under S. 5, Limitation Act can be enter¬ 
tained—Proviso to S. 68 compared with Ss. 75 (4) and 
78 (1) and with S. 48 Civil P. C. See Provincial 
Insolvency Act (5 of 1920), S. 68, Proviso. AIR 1964 
Andh Pra 50 (DB). 


-S. 75 (4)—Period of 30 days—Startiug point. 

A person can become aggrieved only when the act 
by reason of which the grievance arises comes to his 
knowledge. Hence in the case of parties to the pro¬ 
ceeding the 30 days would be from the date of the 
order of adjudication because they would have 
known of its pronouncement but in the care of third 
parties the starting point would be the date of Gazette 
notification which would fix him with knowledge of 
the order passed bv the Court. 53 Mad 491, Rel. on. 
(’52) 65 Mad L W 448 i 1952-1 Mad L J.765 i A l R 
1953 Mad 465 (466) (Pt A) (Pr 11). 


-S. 75-Limitation Act (1908), S. 5 - Third party 

aggrieved by order of adjudication — Court should 
consider whether case had been made out for appli¬ 
cation of S. 5. Limitation Act. See Limitation Act 
(1908). S. 5. AIR 1953 Mad 465. 


—-S. 75—In counting the 30 days, the time taken for 
obtaining a cony of the order of adjudication must 
be excluded under S. 12 of the Limitation Act. See 
Limitation Act (1908 *, S. 12. AIR 1953 Mad 465. 


MUUUN 77 


•-s. 77—Adjudication by Bombay High Court- 

Property of insolvent vesting in Official Assignee* — 
Deposit of amounts and other assets of insolvent held 
by Dis'riet Court, Bellary - Application made by 
Official Assignee to District Court. Bellary to transfer 
deposit and assets to Bombay-This does not meet 
requirement of S. 77—It is necessary for Bombay 
High Court to make au order aud follow it up by letter 
of request addressed to the District Court at Bellarv 
1956 Andh WR 207:A1R 1957 Andh Pra 649, Approved 

HiJtelrt* rJ 8 K S ‘ 77 * « d n0 } appl & 0fficlal Assignee- 
nttwet 1 ? y-Hmdaglrl Basavanna Gowd. 
(1903) 1S C W R ail* (1904) 1S C J 322i(1904) 1 Mad 
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LJ (SC) 99:f 1964) 1 Andh W R (SC) 99 : (1963) Supp 
(1) S C R S09; AIR 1963 S C 754 (75S) (Pt B) (Pr 14). 

-Ss. 77, 36—Successive orders of adjudication by 

two Courts A and B— Effect of prior order — Proper 
procedure — Application By Official Assignee of B 
Court for transfer of assets from A Court to B Court 
made to A Court—Maintainability — Absence of letter 
of request from B Comt — Effect - It is not just and 
equitable to all proceedings to go on in both Courts 
concurrently leading to conflict of j :risdiction-One 
of the Courts should either annul the adjudication or 
stay all proceedings-Assets in hands of A Court can 
only be transferred to B Court and in pursuance of 
a letter of request under S. 77 made by B Court to A 
Court — Application for transfer of assets by Official 
Assignee of B Court made directly to A Court is not 
sustamable under S. 36 — (Presidency-Towns Insol¬ 
vency Act (1909). Ss. 22 and 126). AIR 1957 Andh Pra 
649 (050, 651) (Pr 3' (DB). 

[Reversed on another point in A i R 1903 S C 754.] 

3 —S 77 — Civil P. Cade (1903), S. 13 — After 
integration of State with Indian Union, all Courts in 
State are Indian Courts —Insolvency Ceurt in Akola 
adjudicating debtor insolvent — Receiver taking 
possession of property in Berar and applying to 
Aurangabad Court for its aid to enable him to take 
seisin of property in Hyderabad -Aurangabad G>urt 
must give aid — (Constitution of India. Art. 261) — 
(Hyderabad Insolvency Act ( s of 1351 F., S. 60) 
See Civil P. C (1903), S. 13. AIR 1952 Hyd 80 (FB). 

— S. 77 — Hyderabad Insolvency Act (S of 1351 
F), Ss. SO 2 (2) — Expression ‘Court or Courts* in 
S. *0. meaning of. 

Quaere.—Per Qamr Hasan I: Whether the expres¬ 
sion 'the Court or Courts' occuring in S 80. Hydera¬ 
bad Act bears the meaning assigned to it by sub-s. (2) 
of S. 2 of tbe Act or there is any repugaancy in the 
.subject or context to give to that expression an 
inclusive or extended meaning. Rirndayal v. Shan- 
karlui ILR (1952; Hyd 196 ; AIR 1952 Hyd 80 
(91) (Pt C) (Pr 37) (FB). 

-S. 77 — Debtor adjudicated insolvent on 10-12- 

194" by Karachi Court in Pakistan—Official Receiver 
3t Karachi making application to Delhi Court for 
taking possession of insolvent's property within 
its j aiisdiction—Court at Delhi has no power to grant 
it after 20-1.50 from which djte Pakistan became a 
foreign territory — British Bankruptcy Act, 1914, 
S. 122. (*5i» 52 P L R 468 : AIR 1951 lunj 356 (356) 
(Pt B) (Pr 4). 

SECTION 78 


-Ss. 78 (2), 28 (2), 37 — Execution petition dis¬ 
missed — Adjudication of one of judgment-debtors— 
Subsequent unconditional annulment of adjudication 
— No leave of Insolvency Ceurt is required for filing 
sub'equent execution petition — Joint decree against 
several judgment debtors — Execution against one — 
Elfect of saving limitation against all — Limitation 
Act (1903), Art. 182(5). See Provincial Insolvency 
Act (5 of 1920). S. 28(2). (1965) 1 Audh L T 73 r 
AIR 1966 Andh-Pra 25. 

_S. 78 (2) — Section doe< not permit of exclusion 

of period between date of order of adjudication and 
date of order of annulment See Provincial Insolvency 
Act (1920), S. 28 (2). Alrf 1965 Andh Pra 260 iDB). 

— Ss. 78 (l), 68. Proviso, 75 (4) — Delay in pre¬ 
senting petition under S. 68— Application for condon¬ 
ing delay under S. 5, Limitation Act can be enter- 
taiued—Proviso to S. 03 compared with Ss. 75(4) 
and 76 (1) and with S. 43, Civil P. C. See Provincial 
Insolvency Act (5 of 1920), S. 0S, Proviso. AIR 1964 
Andh Pra 50 (DB). 

-S. 78 (l)-Limitation Act (1908). S. 5 - Petition 

Tor setting aside auction sale held by Official Receiver 


under Provincial Insolvency Act filed beyond 21 days 
— Application for condoning delay under S. 5, 
Limitation Act—Court without even ordering notice 
to the Official Receiver or the auction purchaser, 
condoning delay and entertaining application for 
setting aside sale—Held that there, was violation of 
the principle of natural justice contained in maxim 
audi alteram partem See Limitation Act (1908), S. 5. 
AIR 1934 Andh Pra 50 (DB). 

—S. 7S (2) — Benefit under section — Available to 
creditor only whose debt is duly proved. A creditor 
whose debt is not proved before the insolvency Court 
cannot take advantage of the provisions of S. 78 (2). 
The mere fact that one of judgment-debtors had 
paid a part of his share in the decretal anount would 
not establish that the debt of the creditor in respect 
of the other judgment-debtors has been duly Droved. 
(1900)1 Andh W R 40, Rel. on. (1964) 2 Andh LT 204. 

-Ss. 7S (2) and 49 —Execution petition relating to 

debt provable under Act—Decree-holder not proving 
the debt — Sub-s. (2) of S. 78 cannot apply and he 
cannot claim the benefit under the provision in 
regard to his second execution application. (1962) 2 
Andh L T 120 : (1962) 2 Andh W R 26G : AIR 1463 
Andh Pra 228 (230) (Pt A) (Pr 11) (DB). 


—S. 7S (2) - Limitation Act (9 of 1908', Art. 182 
(5)-Execution petition filed within three years from 
date of annulment —Exclusion of pciiodof insolvency 
—Starting point of — Not date of insolvency petition 
but date of adjudication — Steps-in aid taken before 
Insolvency Court—Relevancy. 

The period that can be excluded under S. 78 (2» of 
the Insolvency Act is only the period from the date 
of the order of adjudication to the date of the order 
of annulment. The section can be invoked only if 
the suit or the execution petition is not birred by 
limitation on the date of the order of adjudication. 

On the question whether the filing of aninsolvency 
petition by a creditor should be deemed to oe a step- 
in-aid of exec ition of the decree: 

Held, the phrase “made in accordance with law to 
the proper Court” in Art. 162 (5) of the Limitation 
Act is to be read also along with the concluding 
words “to take some step-in-aid of execution”. The 
Insolvency Court is not the proper Court for execu¬ 
tion and therefore any so-called steps-io-iid taken in 
that Court cannot extend the period (1963) 2 Andh 
W R 249. 


_S. 78 (2) —Applicability — Period to be excluded 

is from the date of adjudication order to its annul¬ 
ment and not from filing of insolvency application. 

Before S. 78 (2) of the Provincial Insolvency Act 
can he invoked, the following conditions must be 
satisfied:-(1) An order of adjudication must have 
been passed and annulled; (2) the period of limitation 
can be excluded in respect of suits or applications for 
execution of the decree, which might have been 
brought or made hut for the making of an order of 
adjudication; (3) the period to be excluded is from 
the date of the order of adjudication to the date of 
the order of annulment; (4) even if the conditions 
mentioned in S. 78(2) are satisfied, it shall not apply 
to a suit or application in respect of a debt which is 
provable but which has not been proved under this 


i. 

The period that could be excluded unler S. 78 (2) 
lot from the date of filing of insolvency petition 
t only from the date of adjudication order to its 
nulment. AIR 1954 Bam 430 Foil.; AIR 19o9 Mad 


n*i 


ilQfi'U 9. Anrih VV R 249. 


-S. 78 (2), Proviso — Applicability-'Debts prov¬ 
able — Meaning of -Affidavit in support of applica¬ 
tion for permission under S. 28 (2) —If proof of debt 
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-Benefit o! S. 78 (2) - If available - Ss. 33. 34. 49; 
62 and 79. 

The expression ‘debts provable’ in the Act means 
the debts whose proof is offered with a view to entitle 
the creditors to be included in the Schedule with a 
view to their participating in the assets of the insol¬ 
vent aDd Dot the proof for any other purpose. The 
use of the same expression in S. 28 (2* and the proviso 
toS. 78(2) should not carry a different meaning. 
The definition of proved debts under R. 3 of the 
Rules framed by the Madras High Court under S. 79 
(l) is noMiltra vires the Act The word ‘proved’in 
the proviso to S. 78 (2) is used in the technical sense 
of proof or debt for the purposes of claiming distribu¬ 
tion in the assets of the insolvent before tne Insol¬ 
vency Court, and would include admission in the 
Court and also affidavit of debt under S. 49. S 73(21 
can only be taken advantage of where creditor’s 
purpose for furnishing proof of his debts is that of 
claiming a share in Ihe dividend. An affidavit for 
purposes of permission unJer S 28 (2) would not 
amount to a debt beiog proved within Ihe meaning 
of S. 7S i2). AIR 1947 Mad 331 : AIR 1940 Mad 716. 
Rel. on; AIR 1934 Mad 485. (1960) 1 \odb W R 46: 
I L R (1959) Andh Pra 1379 t AIR I960 Andh Pra 
257 (258, 259) (Pt A) (Prs 3. 4, 5) (DB). 


“—3, 78 (2)—'Provable'—Mortgage suit — Mortgage 
if entitled to deduction of period under S 78 (2) — 
(Civil P. C. (1908), O. 34, R 6). 

Secured creditors are not affected by proceedings 
in insolvency and unless they realise th* security or 
surrender or value it under S 47 of the Provincial 
Insolvency Act, it cannot be said that their debts are 
provable in insolvency. Thus if the nnrtgigeehas 
no debt provable in insolvency, then the ban on the 
institution of suits or proceedings for the realisition 
of debts imposed by S. 28 (2) does not operate and 
the mortgagee cannot avail himself of the provisions 
of S. 1 8 (2) of the Act and claim to deduct the time 
between the date of the adjudication and the date 
of the order of annulment in computing the period of 
limitation for a suit to enforce the mortgage 

r T f!eappli ca ti 0n by the mortgagee uuder O 34, R.0, 
UvilP.C.,is an application in the mortgage su't itself 
ana the personal remedy would be available only if tin 
suit had been filed within six years of the date due for 
the payment of the mortgage money, subject to any 
acknowledgment or pm payment extending the period 
or limitation. Hence the contention that though in 
so tar as the relief for the S3le of the hypotheca was 
concerned, the mortgagee was not eutitled to ihe 
Denebt of S 78 (2) of the Provincial Insolvency Act 
ne was entitled to invoke the aid of that provision in 
respect or his claiming a personal decree against the 
mortgagor cannot be accepted. A I R 1949 Mad 273 : 
A L J DiSt. 1955 Andh W H 626 t 1955 

h T (Civil) 593 i AIR 1957 Andh Pra 437 (439, 
410) (Pt C) (Prs 7, 8, 9, 10). 


tion ” ^ ^ ~~ ‘The date of the order of adjudica- 

In considering the question of exclusion of time 
!r?f l 7 8 necessary to look at the date of tha ordei 
. | fl Tdication and count the period from that ascer. 
tamed date to the subsequent date on which the 
n nu l? 0Q * is P assed - 58 Bom LR 414 » I L F 

(Pr 8) (OB) 1 810 1 A 1 R 1951 Bam 438 (439) ( Pl A 

r~Ss. 78 (2), 74 — Sumrairy proceedings — Decree 
o p f hi* debt — Execution not barred 

1950 Mad 580 Iasolveucy Act o! 1920 >‘ s - 74 Al£ 

Act (1903), S. 5 - Third part; 

con*ida» u by , order °* fld J ud *cation — Court shoulc 
siaer whether case had been made out for appli 


cation of S. 5. See Limitation Act (1903), S. 5. AIR 
1953 Vlad 465. 

-S. 78 - Limitation Act (190S), S. 12 - Appeal 

under S 75 of Provincial Insolvency Act — S. 12, 
Limitation Act applies — See Limitation Act (1908), 
S. 12. AIR 1953 Mad 465. 

-S. 7S (2), Proviso—Proof of debt. 

The debtor’s statement in the application for being 
adjudged insolvent that the amount is due to the 
creditor under a decree by itself does not constitute 
proof of the debt and the creditor is not entitled to 
claim the benefit of the section on the basis of such 
statement. In the absence of a copy of the decree it 
cannot be assumed from the bare reference to the 
decree iu the debtor’s petition that there is subsisting 
decree or that the amount said to be due is correct. 
Case Law discussed. (’51) 55 Mys HCR 152 (DB). 

-Ss. 78 (2), 37—Unconditional order of adjudica¬ 
tion—Powers of Court. 

Properties automatically revert to insolvent—Court 
however is not functus officio — It can subsequently 
pass orders to make properties formerly vested in Court 
available to distributors amoogtt creditors upoa their 
application — S. 78 (2) does not apply to exercise of 
such powers by the Court. See Provincial Insolvency 
Act (1920), S. 37. AIK 1950 Orissa 233 (DB). 

• —-S. 78 (2), Proviso—Applicability. 

For the purpose of claiming the exclusion of time 
under S. 7S (2) there must be proof of the debt in the 
insolvency proceedings after the order of adjudica¬ 
tion an! befjre the order of annulment. The admis¬ 
sion by the judgment-debtor of the debt in his 
application to declare him an insolvent does not 
amount to proof of the debt within the meaning of 
the section. 

Thus where the decree-holder did not give the 
proof of his claim, he could not claim exclusion of 
time under this section in order to take out the case 
out of the bar under S, 4S Civil P. C. Krishna Pani- 
cker v. Kunchu, I L R (1933) Trav-Co 85S: 1953 Ker 
L T 670 . A l R 1954 TravCu 1(4) (Pt C) (Prs 14, 15) 
(FB). 

SECTION 79 


-S. 79-Insolvency Rules, R. 28 — Scope — Whe¬ 
ther partnership firm can be adjudicated insolvent. 

A partnership firm can be adjudicated an insolvent 
and on the ground that individual partners have com¬ 
mitted acts of insolvency they can be adjudicated in¬ 
solvents -and on the ground of joint act of insolvency 
of the partnership in relationship in relation to the 
partnership property the firm also can be adjudicated 
insolvent. (1963) 2 An W R 431- AIR 1964 Andh Pra 
498 (499, 500) (Prs 3, 4, 5). 


—/*, till, so UJ, 33, 34, 4y, o2 — ‘Debts pr< 
vable, meaning of — Affidavit in support of aoplic< 
tion for permission under S. 28 (2) does not amoui 
to proof of debt-Benefit of S. 78 (2) caouot be take 
-(vVords and Phrases). See Provincial Insolvency A. 
(o of 19.0), S. 73 (2). AIR 1960 Andh Pra 257 (DB* 


r-5. 79 - Scope - R lll-A, CU. 9 (c) .od 10 of 
Bombay High Court llulcs - Scope and validity of - 
If ultra vire,. ' 

Rules do not extend time prescribed by S. 9 (1) (c) 
Rules are enacted by the Court under its rule mikina 
power and contain a provision for ascertaining the 
point of time from which the fulfilment of the coudl! 
tloo prescribed in the section is ca'culated and in 

tes ETS3 i 
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— S. 79 (2) (c)— Applicability— Joint Hindu family 
firm—If can be adjudicated. 

Acts of insolvency are acts which when committed 
create personal liability. The reason why a joint Hindu 
family as such cannot be adjudg'd insolvent is that 
although the manager of a joint Hindu family can act 
on behalf of the family but the liability which he can 
create is restricted to the extent of joint family pro- 
perty. He cannot impose any personal liability on 
any other member of the family. In this view of the 
matter any act of insolvency committed by the Mana¬ 
ger is to be considered as an act of insolvency com¬ 
mitted by him alone and not bv other members of 
the family. Nor can a joint Hindu family firm be 
adjudged insolvent. 1958 M F C 388 : 1958 Jab L J 
776 : 1958 MPLJ 493 : AIR 1958 Madh Pra 233 (233) 
(Prs 3, 4) (OB). 

-Ss. 79, 19, 27 — Madras Civil Rules of Practice, 

R. 21, cl. (3) — Adjudication uithout notice of peti¬ 
tion on transferee of property— Appli:atiou by trans¬ 
feree to set aside adjudication—Order set aside. 1950 
Mad W N 82: (L950) 1 Mad L J 113: AIR 1950 Mad 
380 (3S6).(Pr 2). 

SECTION 80 

SO-‘S. SO, 33, 49—Proceedings under S. 33 — Pre¬ 

sumption under 8.118(a). Negotiable Instruments 
Act does not arise — Nature of proceedings under 

S. 33 — Jurisdiction and duties of Insolvency Court 
stated — Negotiable Instruments Act (1881), S. 118. 
AIR 1958 All 54, Reversed. See Provincial Insolvency 
Act (5 of 1920), S. 33. AIR 19G5 SC 920. 

PROVINCIAL INSOLVENCY (AMENDMENT) 
ACT (25 of 1948) 

PREAMBLE 

-Preamble—Validity — Government of India Act 

(1935), Sch. VII, List, Item 12, List IU. Item 21. 

The “pith and substance 19 of the Amending Act is 
clearly within the scope of item 12 of List 3. “Bank¬ 
ruptcy and insolvency”. The true nature and charac¬ 
ter of the legislation, the scope and the ambit of it 
obviously relate to legislation in regard to bankruptcy 
and insolvency. The fact that it incidentally infringes 
on some other items such as item 21 in the Provincial 
List does not alfect its validity. Further it will be 
seen that whenever the Legislature intended to 
exclude agricultural lands it said so in definite terms. 
The non-exclusion of agricultural lands from Item 12 
is an indication that the legislation used the words 
“bankruptcy and insolvency* in a comprehensive 
sense so as to empower it to enact laws in regard to 
bankruptcy and insolvency in respect of agricultural 
lands also. Hence the Amending Act of 1948 is intra 
vires of the Dominion Legislature. Case law discussed. 
G4 Mad L VV 906 : 1951-2 Mod L J 438 i A I R 1952 
Mad 27 (30, 31) (Pt B) (Pis 7, 8) (DB). 

PROVINCIAL SMALL CAUSE COURT 

See (1) Civil P. C. (1908), S. 8, O. 50, R. 1 and 
(2) Provincial Small Cause Courts Act (1887). 

PROVINCIAL SMALL CAUSE COURTS ACT 

(9 of 1887) 

SECTION 3 

-S. 3 (c) — Section 25 of the Act affords grounds 

for interference within an ambit wider than that pro¬ 
vided by Para. 35 of Himachal Pradesh (Courts) 
Order. Hence S. 25 of the Act cannot be said to affect 
the special law contained in Para. 35 of the order 
within intendment of S. 3 (c) of the Act. AIR 1953 
Him Pra G8 (69) (Pt A) (Pr 4). 

-S. 3 (c) — Scope — Madras Civil Courts Act — 

Power of local Government to raise pecuniary juris¬ 
diction above Rs. 1,000, 


In view of the rule of construction contained in 
S. 3 (c), what is contained in the Act does not affect 
the power that is given to the local Government 
under the Madras Civil Courts Act to raise the juris¬ 
diction. (1957) 1 Mad L J 186 ; AIR 1957 Mad G73 
(674) (Pt B) (Pr 3). 

SECTION 5 

-S. 5 — Madras Civil and Village Courts (Amend¬ 
ment) Act (1951), S. 1 — Constitutionality of Act— 
(Madras Civil Courts Act (3 of 18731, S. 28) - (Con. 
stitution of India, Art. 254 (2). Sch. VII, List II, 
Entry 3 ) — Section 28 of Madras Civil Comts Act 
does not owe its origin to S. 5 of the Small Cause 
Courts Act. The former sectioQ only envisages ordi¬ 
nary Civil Courts invested with Small Cause jurisdic¬ 
tion by virtue of the powers given by other enact¬ 
ments. The Small Cause Courts contemplated by 
S. 5 are distinct and different from those envisaged in 
S. 28 of the Madras Civil Courts Act- (1959) l Andh 
W R 161 : UR (1958) Andh-Pra 740 s AIR 1959 
Andh-Pra 3 (5) (Pt A) (Prs 7, 10) (DBj. 

SECTION 15 
SYNOPSIS 

(Provincial Small Cause Courts Act (1887), S. 15.) 

1. Nature of suit. 

2. Jurisdiction. 

See also Provincial Small Cause Courts Act 
(1887), S. 10. 

3. Suits of small cause nature. 

4. Suits excepted from small cause Jurisdiction. 

1. Nature of suit. 

-S. 15 — Money suit cognizable by Small Cause 

Court — Second Appeal—(Civil P. C. (1908), S. 102). 

Held, that regard being had to the nature of tho 
dispute in the instant case, the defence raised and the 
change of law effected by the operation of the West 
Bengal Non-agricultural Tenancy Act, 1949, the 
Money suit was cognizable by a Small Cause Court 
and was not excepted therefrom on account of the 
provisions of Art. 55 (ii) of the Second Schedule of 
the Provincial Small Cause Courts Act. The fact that 
Money Suit was fried by the Munsif in his ordinary 
jurisdiction did not take away the prohibition as to 
appeal contained in the Provincial Small Cause Courts 
Act. ILR (1910) 33 Mad 323 (FB), Dissented from. 
(I960) 64 Cal W N 172. 

-S. 15 - Jurisdiction has to be determined on 

allegations in plaint and not on defence. Even 
though no objection is raised, the Court is to see 
whether it has got inherent jurisdiction. Where there 
is a lack of jurisdiction, there cannot be waiver of it 
nor can it be confined by consent. (1965)7 Orissa 
J D 192 : 32 Cut L T 94 : ILR (1965) Cut 597 ; AIR 
1966 Orissa 84 (85) (Pr 5). 

-Ss. 15 and 27 — Nature of suit is determined by 

relief claimed — Suit for recovery of Rs. 20 — Suit is 
small cause suit — No second appeal lies — (Civil 
P. C. (1908), S. 102). AIR 1955 NUC (Punj) 5722. 

-S. 15 and Sch. II, Art. 31 — Suit for recovery of 

specific sum on basis of Karta for price of goods 
supplied — Defendants denying any transaction and 
pleading bar of suit under S. 11 and O. 2, R. 2, Civil 
P. C. — Return of plaint on ground that suit was one 
for accounts held premature. 1963 Raj L VV 208 i 
ILR (1963) 13 Raj 441. 

-S. 15 — Nature of suit is primarily determined 

by relief claimed in suit as originally instituted—Suit 
for recovery of arrears of rent of shop with costs and 
interest is not covered by Art. 7. AIR 1955 NUC 
(Raj) 306. 
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2. Jurisdiction. 

See also Provincial Small Cause Courts Act 
(1887), S. 10. 

-S. 15 — Scope — Madras Civil and Village Courts 

(Amendment) Act (16 of 1951) — Effect of — Pecu¬ 
niary jurisdiction prescribed by S. 15 is subject to 
provision of any enactment — Section does not stand 
in the way of local or special enactments taking 
effect. The section does not affect S. 28 of the Madras 
Civil Courts Act and the right of legislature to amend 
it cannot be denied. There being no repugnancy 
between the material sections of Provincial Small 
Cause Courts Act and S. 28 of the Madras Civil 
Courts Act, there is nothing unconstitutional in the 
amendment of S. 28 — Even if there is any re¬ 
pugnancy, Art. 254 of the Constitution does not 
stand in the way of its operation. See Madras Civil 
and Village Courts (Amendment) Act (16 of 1951), 
S. 1. AIR 1959 Andh-Pra 3 (DB). 

—S. 15 — Suit Bled as original suit — Increase of 
Small Causes jurisdiction of Court — Effect — If 
changes character of suit — Transfer of suit to Small 
Cause Court — Order for attachment before judgment 
-Validity. See Civil P. C. (1908). S. 7. 1958 Andh 
L T 557. 

Ss. 15, 25, Sch. IF* Art. 15 — Question of juris¬ 
diction — Issue as to — Duty of Court — Nature of 
suit — Determining factor — (Civil P. C (1908), 
S. 115, 0.14, R. 2). 


its jurisdiction — Plaintiff not estopped from chal¬ 
lenging Court's jurisdiction subsequently when 
decision goes against him — Doctrine of blowing 
hot and cold — Not applicable. See Evidence Act 
(1872), S. 115. AIR 1965 Cal 59, 

-S. 15 (1) — Small Cause Court trying suit exclud¬ 
ed from its jurisdiction and delivering judgment — 
Proper course for High Court in revision under S. 25, 
Provincial Small Cause Courts Act, is to dismiss suit 
and not to return plaint to proper Court. See Civil 
P. C. (1908). O. 7, R. 10. AIR 1965 Cal 59. 

-S. 15 (3) — Claim tried in suit on regular side — 

No objection to jurisdiction on regular side raised — 
Judgment appealable — Revision against judgment 
not compatent. 1964 M PL J (Notes) 77. 

-Ss. 15 (3), 3 (c) — Power of local Government to 

nise pecuniary jurisdiction above Rs. 1,000—S. 3 (c) 
—(Madras Civil Court Act (III of 1873), S. 28). 

The Provincial Small Cause Courts Act is an Act 
of 1887, whereas the Madras Civil Court Act is one 
of 1873. S. 15 (3) of the Provincial Small Cause Court 
Act does not affect, in view of the rule of construc¬ 
tion contained in S. 3 (c), the power that is given to 
the local Government under the Madras Act to raise 
the jurisdiction. 1957 Mad W N 171 : 70 Mad L W 
288: (1957) i Mad L J 186: AIR 1957 Mad 673 (674) 
(Pt B) (Pr 3). 


After giving notice to the vendor that the house 
which was the subject matter of the contract was 
likely to be acquired by the Municipality and having 
received no 'reply to it the vendee filed a suit in the 
Court of Small Causes to recover back the earnest 
money paid by him. The vendor in his written state¬ 
ment stated that in form and in substance it was a 
suit for specific performance of the contract and for 
its rescission and so the Court of Small Causes had 
no jurisdiction to entertain the suit. The Judge 
however passed the decree without framing the issue 
ns to jurisdiction. On revision: 

Held (i) that the issue of jurisdiction did obviously 
ameonthe written statement and it was the duty of 
the Judge to have raised that issue; (ii) that the 
question of jurisdiction must be decided solely by re- 
lerenceto the plaint. The plaint described the cir- 
cumstances under which the contract became void, 
or, in the alternative voidable. The plaintiff did not 
come to Court with a clear and unambiguous allega- 
tion that the contract became void. Alternatively he 
alleged that the contract became voidable. Thus he 
wanted the Court to decide that the contract had 
oecome void and on that basis he wanted a decree 
jor the refund of the earnest money in terms of the 
contract itself. Such a claim would inevitably 
S the Provisions of Art. 15. Being a suit for 
if P 8r * orm ance and for rescission of the con- 
Wn n* °V tsid ? the jurisdiction of the Court of 
X Causes; (Hi) that the decree was therefore liable 
to be set aside. AIR 1956 Bom 254 (255) (Pr 3). 

ZdL 15 .r Sult fo * — Court in deciding 
UnS« i j® was contractual relationship of 
landlord and tenant can decide question of title. 

aua.tiAn^.uf 1311 . Causes ,s entitled to decide even 
vidad ?Vio ° t e r . elatiD 8 to immovable property pro. 
Kfe ‘ Ul ‘ In form does not ask for a relief relat- 
ofa l°r itninoval3 Je property, but for payment 
Court*?? ^i? 1 ° ney V Ha L nce ! n a suit for rent, the 
relaHon.Mn / i ng .^ether there was contractual 
Dartl. 0 .* P °*. landlord and tenant between the 
1939 Ra,? u P° n an enquiry as to title. AIR 

(FBI R«1 « 35 2v d D .oLo% 1 L R (1 ® l3) 37 Boai 675 
' Hel< on - AIR 1956 Bom 236 (237) (Pt B) (Pr 6). 

tbuah fl{i] 0 TL Sm , a11 9 0Ur . t decld *ng suit al¬ 
so allegation in plaint clearly excluded it from 


-Ss. 15, 16 and 27 — Small Cause suit tried as 

ordinary suit by Court having small cause jurisdic¬ 
tion—Nature of decree—Appealability. 

Where suit is clearly of a civil nature of which 
the value does not exceed Rs. 500 it is cognizable by 
a Court of Small Causes and by no other Court. The 
jurisdiction to try it as a regular civil suit has been 
expressly barred by the provisions of Ss. 15 and 16, 
Small Cause Courts Act, aod it is not within the com. 
petence either of the parties -or the High Court to 
confer jurisdiction on a tribunal on which jurisdic¬ 
tion has not been conferred oy the Legislature. 

Hence where a judicial officer invested with Small 
Cause Court jurisdiction tries a suit filed as a regular 
civil suit, which he might have tried under the 
summary procedure, in the ordioary manner, the 
character of the suit is not altered. The decision 
arrived at in the suit should be deemed to be a 
decision given by a Court of Small Causes and should 
be treated as such. The decree passed Is not appeala. 
ble even though the plaintiff may hive raised no 
objection to Jurisdiction in the lower appellate Court 
and may have been agreed to amend the plaint. I L R 
40 Cal 537 and I L R 33 Mad 323 i 20 Mad L J 718 
A J. R „ 19 28 Pat 451 (l) and 36 Punj Re. 1902 

'S ,34, (Pm Irti " 307 ' AIR 1958 P ““ l 233 

-S. 15 — Suit for arrears of :rent filed as a small 

cause suit-Tenant praying for fixation of fair rent 
on ground that rent was excessive - Jurisdiction of 
Civil Judge to try it as sm ill cause suit not ousted. See 
Houses and Rents —Saurashtra Rent Control Act 
(22 of 19ol), S. 27 (2). (1956) 9 Sau L R 24. 

R~15j 15 “ Jwhdlotion-tG. P. Code (1908), O. 26, 

, recover y of remunera- 
Cm%r ed r'° paid to them in partition suit — 
S®* 11 Cause Court is bound by the decision given in 
the partition and his no jurisdiction to go into the 
SSrSf °* th ®» ‘Juantum °f remuneration and hold 
JuiS?° f “oration was exorbitant in 


S T n £ - an * P- 2844, Relied on (lQ^t a 

Sau L R 255 : AIR 1954 Sau 49 (49) (Pt B) (Pr 2). 6 
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3. Suits of small cause nature. 

—S. 15 and Sch. IT. Art 41—Lease of certain lands 
-Lessees subdividing the lands and holding 
distinct shares — No jniut ownership — Rent due to 
lessor paid by plaiatift alone — His suit for contri¬ 
bution is cognizable by the Small Cause Courts. 

The plaintiff and defendants were lessees of cer'ain 
lands under a single Pitta. They sub-divided the 
lands into distinct shares and the sharers were 
liable to pay rent to the lessor in proportion to their 
shares. The plaintiff paid the entire rent due to the 
lessor and filed a suit for contribution in a Small 
Cause Court. 

Held, that the suit was cognizable by the Small 
Cause Court as the plaintiff and defendants were not 
joint owners of the lease-hold interest at any time, 
much less on the daleol the suit and hence Art. 41, 
Sch. II of the Act did not apply to the case. 

As a rule suits for contribution are cognizable by 
the Small Cause Courts, except where a case falls 
under Art. 41, Sch. II of the Act which applies only 
to claims for contribution by sharers in a joint 
property. Where the respective shares are in the 
exclusive enjoyment of the sharers the mere fact 
that the sharers are jointly and severally liable bv 
reason of the patta of the lands being single, would 
not exclude the jurisdiction of the Small Cause Court. 
If in such a case, the rent is paid by one of the 
sharers he is entitled to sue the other sharers in the 
Small Cause Court for contribution. I L R 12 Mad 
349; 11 Mad L J 490; AIR 1935 Mad 88; 1 Mad L J 
175; 85 Mad L W 914; I L R 28 All 292 and AIR 1941 
Pat 49, Rel. on. (1964) 1 Andh W R 66 : (1964)1 
An L T 272. 


-S. 15 and Sch. II, Cl. 15 — Compromise decree 

declaring rights of parties—Plaintift gettiug right to 
recover amount of money from defendant-Suit to 
recover such amount—If Small Causes. 

Where a compromise decree is only a declaratory de¬ 
cree declaring the rights of the parties to the suit not 
only to the property but also to the income thereof, 
and if, any income is received by the defendant from 
the propert) then the plaintiff cannot seek to recover 
that amount by executing the decree but must neces¬ 
sarily file a suit for the purpose of recovering that 
amount. Such a suit cannot be called a suit for spe¬ 
cific performance of any agreement. And if the claim 
in such suit is less than Rs. 50 ) in value, the suit is 
exclusively triable by the Court of Small Causes 
Such a suit being thus exclusively cognizable by the 
Small Causes Court cannot be regarded as having 
changed its nature by reason of its having been 
registered and tried as a regular suit, even though it 
it is so registered and tried with the consent ot the 
parties to the suit. 11 Bom L R 817, Rel. on. And 
against the decree passed in such a suit if an appeal 
is filed in the lower appellate Court the appeal is 
incomoetent 63 Bom L R 58: 1961 Nag 
ILR (1961) Bom 214 : A I R 1961 Bom 221 (222, 223) 
(et A) (Prs 3, 4). 

-S. 15, Civil Procedure Code, 0.2, R. 2 —and 

Limitation Act, Aits. 57 and 120 - Suit for return of 
pledged articles — Jurisdiction — Bar of suit 
Limitation. 

S purchased cloth from R’s shop in UJSO an ^ 
pledged certain articles for the price. In lJol R sued 
S on a pro-note and for the price of cloth purchased. 
S pleaded pledge of the articles but R denied the 
pledge. The Court decreed R s suit though it held 
that the articles were kept by S as Amanat.. On 25-3- 
57, S paid up the decretal amount and then sued R 
for return of the pledged articles. 

Held, that the suit was triable by theCoiart of Small 
causes; that the suit -was not barred by O. 2, K. 2. 
Civil Procedure Code and that the limitation started 


on 25th March 1957 and not in 1951. I960 Nag L j 
(Notes) 24 (Bom). 

-S. 15 — Suit for mesne profits — Jurisdiction of 

Small Cause Court. 

The plaintiff and the defendants were theshebaitsof 
a certain deity. The suit lands formed a tenancy under 
the deity landlord and the shebaits used to collect 
their shire of the rent separately. The defendants 
shebaits sued the tenants for their .-share of the rent 
and in execution of the decree purchased the tenancy 
as shebaits that is to say, on behalf of the deity. The 
plaintiffs chimed their proportionate share of the 
produce of the suit lands. 

Held, that the suit was in essence a suit for mesne 
profits and was maintainable in the Small Cause Court 
23 Cal 884, Ref. to. (1951) 55 Cal W N 51. 

-S. 15 aud Sch II, *Art, 13 — Suit for recovery of 

municipal taxes — Jurisdiction of Small Cause Court 
—Municipalities—Bengal Municipal Act (15 of 1932) 
S. 167. 

A suit by a Municipality to recover arrears of taxes 
which are due to the Municipality by force of a 
statute and not by reason of aay interest in immov¬ 
able property is not a suit coming within Sch. II 
Art. 13 when the plaintiff merely claims a money 
decre^ without claiming any charge given to it uuder 
S. 167, Bengal Municipal Act, and the Small Cause 
Court will have jurisdiction to entertain and decide 
the suit by virtue of S. 15. 

Though by virtue of S. 107, Bengal Municipal Act, 
the Munioipility has charge on the holding in respect 
of which the taxes are claimed the Municipality is 
entitled to recover them as a simple money-decree 
and is not bound to enforce its rights as a charge 
holder. 54 Cal W N 416 : A I R 1950 Cal 415 (416, 
417) (Pt A) (Prs 8 to 10) (DB). 

©-S. 15 — Jurisdiction — Suit under S 65, Con¬ 

tract Act — Small Cause Court has jurisdiction to 
entertain it. See Hyderabad Small Cause Courts 
Act, S. 0. AIR 1955 Hyd 69 (FB). 

-S. 15-Jurisdiction—Obstruction or diversion of 

water course—Suit for damages from defendant for 
injury caused to plaintiff's well on account of percola¬ 
tion of water under the foundation of the well — 
Damages alleged by plaintiff to be the result of 
defendant's negligent construction of drains — No 
question of obstruction or diversion of a water course 
arises in the suit and henco the suit is not one which 
is not cognizable by Small Cause Court. See Madhya 
Bharat Snail Cause Coarts Act (Smvt. 2006), Art. 35 
(i). AIR 1955 N U C (Madh-B) 1311. 

_S. 15 - Jurisdiction — Suit for specific perform¬ 
ance—Plaintiff not claiming performance ot a speci¬ 
fic act or delivery of particular articles or ot parti- 
cular coins but is merely claiming money payable to 
him under a contract-Suit can in no sense be headed 
as a suit for specific performance of a contract. See 
Madhya Bharat Small Causes Courts Act (Smvt. 2000). 
AIR 1955 N U C (Madh B) 1311. 

-S. 15-Jurisdiction—Small Cause Court-Suit of 

small cause nature — Madh>a Bharat Notification 
No. 1507 (3rd March 1948) — Notification does not 
bar jurisdiction of Court of Small Causes in cases 
within its pecuniary jurisdiction—Civil P. C. (1908), 
Ss. 6 and 15. 

The jurisdiction of the Court depends upon the 
nature of the suit as originally brought and not upon 
the character which it ultimately assumes. What the 
defence of the defendant in his written statement 
wi 1 be is irrelevant consideration in the determina¬ 
tion of this question. 

Madhya Bharat Notification No. 1567 (3rd March 
1948) does not bar the jurisdiction of the Court ot 
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Small Causes in-cases which are within its pecuniary 
jurisdiction. 

Hence, a simple suit for damages for less than 
R$. 500 against a railway company for shortage of 
goods so tar as the city of Indore is concerned, is 
cognizable by the Small Cause Court Indore. A I R 
1950 Madh B 14 (14) (Prs 6, 7). 

_S. 15 and Sch. II. Art. 31 - Civil P. C. (190S), 

S 2(12) and O.20.R. 12—Suit for liquidated amount 
of mesne profits—Suit is not suit for accounts and is 
not excluded from cognizance by Court of Small 
Causes—Suit for accounts—Test. 

In Art. 31 to Sch. II of the Provincial Small Cause 
Courts Act the words used are 'a suit for profits on 
immovable property* and not'a suit for mesne pro¬ 
fits’; nor is the full definition of mesne profits in 
S. 2 (12) of Civil P. C inserted. The exclusion is not 
of every suit for mesne profits per se but of a suit 
•for account for the profits on immovable property 
belonging to the plaintiif which have been wrong¬ 
fully received by the defendant.’ If one clearly bears 
in mind the basic concept of mesne profits on the 
one hand and an account suit on theother.it will 
become clear that a suit for mesDe profits as such is 
not excluded; if any suit or as for that matter a large 
proportion of suits for mesne profits have been 
excluded it is on Ihe ground that they involve the 
taking of accounts. 

The test to determine whether a suit is for accounts 
Is not whether in course of the trial the Court is 

S line to examine accounts in evidence but whether 
e plaintiff’s own claim is indeterminate and implies 
that further proceedings have to be gone through 
before the ascertainment of what is payable. If that 
is the position the Small Cause Court has no com¬ 
petency to start independent proceedings for the 
ascertainment of accounts and it cannot exercise juris¬ 
diction over account suits for that claim. It however 
the plaintiff is able fo claim a liquidated amount 
without invoking any proceedings in account it is 
difficult to see how the jurisdiction of the Small Cause 
Court is excluded. AIR 1933 Nag 87 and A I R 1930 
Nag .42. Rel. on. 1905 Jab L J 1012 : A I R 19G6 
Madh Pra 186 (187) (Pt A) (Prs 4, 5). 

—S. 15 and Sch. II, Art. 8 — Suit for damages /or 
use and occupation relating to house within munici¬ 
pal limits —Small cause nature. AIR 1928 Nag 118 
and A I R 1933 -Nag 382, Rel. on. 1961 Jab L J 90 i 
1961 M P L J 20. 


•—S. 15, Sch. II, Arts. 7 and 31 — Applicability — 
Suit for damages for breach of contract. 

The defendant took a lease of pasture lands from 
the Government subject to certain conditions. The 
defendant cullivated the land in breach of the condi¬ 
tion imposed and penalty was imposed on him by the 
Collector according to the terms of engagement. On 
failure of the defendant to pay the same a suit for its 
recovery was brought on the small cause side. 

Held, that the suit was one for damages for breach 
of contract pure and simple and was cognizable by 
the Small Cause Court. Neither Art. 7 nor 31 of 
Sch. II was applicable. (1951) 1 Mad L J104«64 
Mad L W 261 1 A I R 1951 Mad 710 (710) (Prs 4, 6). 


~S. 15 and Sch. II, Arts. 7, 8 — Case involvin] 
queshon of realisation of rent of immovable propert; 
—small Cause Court has no jurisdiction. 

« I 5 vi S w °* S - 15 read wilh Arts - 7 and 8 of Sch. I 
ol the Provincial Small Cause Courts Act, the Smal 
J-ause Court has no Jurisdiction to try a case whicl 
involves the question of the realisation of rent of th 
immovable property. The decree if passed amount 
to nullity and is without jurisdiction. AIR 196! 
Manipur 52 (53) (Pt B) (Pr 0). 


-S. 15. Sch. II, Art. 35 (ii)-Offences against pro¬ 
perty — Averments showing defendant’s action to 
be illegal but net peoal — Jurisdiction of Court not 
barred. 

Where upon the facts stated in Ihe pisiat th^ case 
against the defendant is that his act was wrongful or 
illegal but not necessarily penal, the jurisdiction of 
the Small Cause Court to entertain a suit is not 
barred. 1958 Mys L J 836, Rel. on. 

Where it was alleged in the plaint that the defen¬ 
dant had wrongfully removed certain crop belonging 
to plaintiff and did not pay its price inspite of notice 
but it was not asserted by plaintiff that the defendant 
had taken the crops with any dishonest intention 
and the defendant’s statement showed that he bona 
fide believed the crop to be his: 

Held, that the action could not be considered as 
theft and the Small Cause Court had jurisdiction to 
entertain the suit. 1963 Mys L J 325. 

——S. 15. Sch. II, Arts 4; H and 35 (ii) — Applica¬ 
bility — Suit by landlord against tenant for damages 
for unauthorisedly cutting some trees on lease-hold. • 

A suit filed by the respondent against the peti¬ 
tioners who were her tenants for damages resulting 
from their unauthoiisedly cutting some trees standing, 
on the leasehold, is a small cause suit. Articles 4 and 
11 of Sch. II are clearly inapplicable. Nor does the 
suit come under Art. 35 (ii). In order to constitute an 
offence of thefl, mischief cr misappropriation, crimi¬ 
nal intention is a necessary ingredient. A wrongful 
or illegal act is not necessarily motivated by criminal 
intention. 36 Mys L J 836:ILR (1958) M>s 826 t 
A I R 1959 Mys 162 (163, 164) (Prs 7, 8, 9). 

-Ss. 15 and 25—Suit for fruit of trees or damages 

—Question of title incidental. 

Where the plaintiff has a prima facie right of reco¬ 
vering the value of half the fruit of trees, a suit for 
half the fruit or for damages in lieu thereof, is not a 
suit which is barred from the cognizance of a Small 
Cause Court, even though the defendant raises the 
question of title by denying the plaintiff’s title. In 
such a case the question of title is only incidental 
and when such is the case it is in the discretion of 
the Court of Small Causes whether to tty the suit 
itself oi to return the plaint for presentation to the 
proper Court. It cannot be said that in exercising its 
discretion to try the suit itself, the Court commits 
any error. 1953 Nag L J 529 i A I R 1954 Nag 128 
(128) (Prs 3, 4). 


S. 15 and Sch. II, Ait. 8—Suit to recover grazing 
fee—Jurisdiction of Small Cause Court. 

Where the same land is used by a large number of 
persons for grazing their cattle and the onlv charge 
made is a fee per head of cattle, there cannot be said 
to be a tenancy nor a lease of the land. The charge 
madomust be treated as a bare fee and would not 
strictly fall within the conception of ‘rent* The 
license to graze cattle would not in these circum- 
stances amount to a lease since no right to the land 
is created, and the persons grazing their cattle are not 
tenants. A suit for recovery of grazing fee is, there- 
fore, not a suit for rent which is barred under Art 8 

<si! 

“rSf *{ Second Schedule, Arts. $ 

and 44—Suit to recover arrears of rent—Question of 
fixation of standard rent raised by tenant—luV/tAfe. 
Uon of Small Cause Courts is not ousted- IhKS 

of' 195X tS S~33? el |T ? Dd A,m ? B * nt Con,irol 'ct (5 

2C?U ) 908,?PrT 1 lSd T §. r 9,! l,Oa ° f ***** ~ 
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In view of Ss. 15 (3) and 10 of the Provincial 
Small Cause Courts Act and Arts. 8 and 44 of the 
Second Schedule to it, a suit to recover rent falls ex¬ 
clusively within the jurisdiction of Small Cause 
Courts, and the jurisdiction is not ousted by the de¬ 
fendant raising the question of the fixation of the 
standard rent. Where such a defence is raised, the 
Court of Small Causes has the power to determine it 
for the purpose of the suit which it has jurisdiction 
to try, unless, of course, the jurisdiction is barred by 
any other enactment. 

The effect of S. 33 of the Delhi and Ajmer Rent 
Control Act is that the Court of Small Causes shall 
not be competent to hear and decide any plea raised 
or an application made under the Act. It does not 
amount to saying that the Court of Small Causes 
ceases to be competent to try the suit, which was 
within its exclusive jurisdiction, merely because of 
the plea raised or application made by the defendant. 
There being nothing in that Act to oust the Court of 
'Small Causes of its exclusive jurisdiction to hear and 
decide a suit for the recovery of house rent, the 
plain terms of law mu<t be adhered to even at the 
risk of possible injustice in special causes or to parti¬ 
cular litigants. In such cases the plaint cannot be 
returned for presentation to the proper Court. 70 
Punj Re 1909 (FB). Foil.; A I R 1951 Bom 294 and 
A I R 1953 S C 677 and A I R 1949 E P 44, D'sting. 
81 Puni L R 932 : A I R 1960 Punj 11 (13, 14) (Prs 8, 
9,12) (DB). 

-S. 15 - Civil P. C. (1908), O. 8. R. 6 - Adjust¬ 
ment and set-off — Difference between — Held on 
facts that what was claimed by defendants was ad¬ 
justment and could be tried by Small Cause Court. 

The difference between an adjustment and a set-off 
or counter-claim is that the former takes place be¬ 
fore the suit, whereas when a defendant claims a set¬ 
off he claims an adjustment in the suit itself. A plea 
of adjustment is tantamount to a plea of payment and 
no Court-fee is payable. 

The plaintiffs supplied Til worth Rs. 0,005 to the 
defendants who paid Rs. 0,350 towards the price of 
it leaving a balance of Rs. 315. The plaintiffs filed a 
suit against the defendants for its recovery. The 
defendants pleaded an adjustment of this amount. 
Thev alleged that there was another contract for the 
supply of Til between the pirties which the plaintiffs 
failed to fulfil and thit there was an agreement bet¬ 
ween them before the institution of tEe suit, under 
which the plaintiffs agreed to pay Rs.. to the 

defendant as damages for breach of that. 
and that out of this amount a sum of Rs. 315 would 
be adjustable towards the price of Til already suppli¬ 
ed, leaving a balance of Rs. 289 which the plaintiffs 
had promised to pay to the defendants. The trial 
Court held that what the defendants had in fact 
pleaded was a counter-claim to the extent of Rs. 095 
and as its pecuniary Jurisdiction extended upto Rs. 500 
it refused to try the counter-claim. 

Held, that what was claimed by the defendant was 
not a counter-claim but an adjustment which could 
hp fried bv the Small Cause Court. A I R 19-o Rang 
22. Disting 1905 Raj L W 465 , A I R i960 Raj 177 
(178) (Prs 5, 6). 

S. 15 — Suit of small cause nature-Suit for re¬ 
covery of advance paid for carrying out certain 

•contract. 

A suit for recovery of money paid to the defendant 
for carrying out a certain contract which the defen- 
d°ant C hat failed to carry out is of a small cause 

g2" B SS R l JS^ fl aSBH e o5 r A , I R l953^d 

mRef A to 1957 Raj L W 135 : ILR (1956) 0 Raj 
.1025, 


——S. 15 and Sch. II, Art. 7 — Jurisdiction — Nature 
of suit is primarily determined by relief claimed in 
suit as originally instituted — Suit for recovery of 
arrears of rent of shop with costs and interest — 


Suit :is not 
(Raj) 306. 


covered by Art. 7. AIR 1955 NUC 

4. suits excepted from Small 
cause jurisdiction. 

“ 1^ an ^ Sch II, Cl. 35 (ii)—Suit for compensa¬ 

tion for dishonest removal of tree belonging to plain¬ 
tiff valued at Rs. 200 - Plaint disclosing offence 
under Chap. 17. Penal Code — Civil Court has juris¬ 
diction — Finding of Criminal Court that defendant 
bad committed no offence is irrelevant in determin¬ 
ing question of its own jurisdiction — Allegations in 
plaint should ooly be looked to. 

The verdict of a Criminal Court cannot operate as 
res judicata when the Civil Court has to decide the 
question of its own jurisdiction. 

The Court can determine the question of its juris¬ 
diction only by examining the plaint and deciding 
whether the relief claimed by the plaintiff falls 
within the prohibited categories of Cl. (35) of Sch. II, 
Provincial Small Cause Courts Act 

A suit for compensation of Rs. 200 for the removal 
of a tree belonging to the plaintiff on the allegation 
that the defendant had dishonestly removed it and 
stole the timber falls within Cl. 35 (ii) of Sch. II, 
Provincial Small Cause Courts Act a3 the allegations 
disclose an offence under Ch. 17, Penal Code. The 
fact that a criminal Court had acquitted the defen¬ 
dant on the ground that the tree belonged to him 
cannot be 'considered in determining whether the 

g laint discloses a cause of action triable by the 
ourt. The civil Court is not bound by the verdict 
of the criminal Court and to accept its finding 
irrespective of its own opinion on the question whe¬ 
ther the plaint disclose an offence punishable under 
the Penal Code. A I R 1920 All 760, Applied. AIR 
1962 All 480 (431, 432) (Prs 3, 6, 7). 

-S. 15 (I) and Sch. II, Arts. 30 and 31 — Suit by 

one co-owner against other co-owner for recovery of 
rent realised from tenant in excess of his share -Suit 
is one for account within Art. 31. 

Article 31 is concerned with a suit which is a suit 
for an account and not merely a suit for the recovery 
of profits of immoveable property which have been 
wrongfully received. Whether a suit is one for ac¬ 
counts within the meaning of Art. 31 must depend 
upon the relation in which the parties stand to each 
other, and the nature of the investigation required 
to afford relief to the plaintiff. ILR 23 Cal 834 (FB); 
24 Cal L J 187, Foil. 

The plaintiff, a co-owner, brought a suit for re¬ 
covery of a certain sum of money as his share of the 
rent due from the defendant tenant impleading the 
other co-owner as defendant with an alternative 
prayer for passing a decree against him for the 
amount if it be found that he had realised the whole 
rent from the tenant. 

Held that the suit as against the "defendant co¬ 
owner was a suit for an account and was accordingly 
excepted under Art. 31 from the cognizance of the 
Court of Small Causes. A I R 1928 Cal 424, Rel. on; 
AIR 1917 Cal 317, Explained. ( 52) 56 Cal W N 12 : 
AIR 1952 Cal 736 (737) (Pr 7) (DB). 

-S. 15, Sch. II, Arts. 4 and 8 - Suit for rent of 

non-agricultural property — Suit is triable by Small 
Cause Court. 

A suit for damages for use and occupation in res. 

E ect of non-agricultural properties would be triable 
y a Small Cause Court. Therefore, a suit relating 
to rent against a tenant of such property would be 
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triable by a Small Cause Court. A T R 1928 Nag 
118 and A I R 1933 Nag 3S2, Foil. 1962 MPLJ 
(Notes) 6. 

-S. 15 and Scb. II. Art. 11 — Suit for interest due 

on mortgage of house in form 'of rent suit — Not 
maintainable in Small Cause Court. 

A suit for recovery of interest due on a mortgage of 
a house brought in the guise of a suit for arrears of 
rent as owner of the house, is not maintainable in a 
Small Cause Court in view of Sch. II, Art. 11 of the 
Provincial Small Caus* Courts Act. 1961 Jab L J 
570 : 1961 MPLJ 175 : A I R 1961 Madh Pra 153 
(153) (Pt A) (Prs 6, 7). 

-S. 15 (1) and Sch. II, Art. 35 (ii)—Jurisdiction of 

Small Cause Court—To be determined on allegations 
in plaint and not on defence — Suit for damages on 
allegation of acts constituting offence under S. 379, 
I. P. C.—Jurisdiction is barred—Proper procedure is 
to return plaint for presentation to proper Court and 
not to dismiss suit. 

For the purpose of determining the question of 
jurisdiction, the averments in the plaint alone should 
be the guide. It does not depend upon the defence. 
Even though no objection is raised, the Court is to 
see whether it has got inherent jurisdiction. Where 
there is lack of jurisdiction, there cannot be waiver of 
it! nor can it be conferred by consent. 13 Ind App 
134 (PC) and 14 Ind App 160 (PC), Rel. on. 

A suit for damages were filed in the Small Cause 
Court on the allegation that the defendants dis¬ 
honestly and forcibly, without the consent of the 
plaintiff, cut away 32 palm leaves from the palm 
trees belonging to and in the possession of the plain- 
tift. In the written statement the defendants alleged 
that the palm leaves belonged to them and that they 
did not remove the pai n leaves on the date of occur¬ 
rence (22nd April, 1903). The suit was dismissed on 
merits as well as for want of jurisdiction. 

Held, that on the allegations iu the plaint, the acts 
alleged against tho defendants made out an offence 
under S. 379,1. P C, The suit therefore was exclud. 
ed from the cognizance of Small Cause Court under 

4 k A (*J) rea ^ S. 15 (1). Even though 
the defendants did not raise any objection in the 
W j e J? s * a ^ e ™ e pt* that the Court had no jurisdiction, 
and the plaintiff by filling the plaint, submitted to 
the jurisdiction of tne Small Cause Court the said 
Court lacked inherent jurisdiction on the allegations 
made in the plaint and the S. C. C. Judge should 
the p * aint t0 be filod in Court. 

TtoJ & 192 : ILR ( 1965 > Cut 597 : 32 Cut 
L T 94 j AIR 1966 Orissa 84 (85, 80) (Prs 5, 7, 8, 9). 

*^-S. 15 and Sch, II, Art. 34 — Suit for amount in¬ 
curred in repairs to damaged car on account of ac¬ 
cident on the strength of the policy of insurance — 
i* ? S ii l * r°? P° bcy °f insurance within Art. 34 of 
♦k« c .. Act Such a suit is not cognisable by 
the Small Cause Court. A I R 1920 Cal 100, Distin¬ 
guished. AIR 1965 Pat 55 (57) (Pt A) (Pr 6). 

Ai 15 ? 1 *?*?" °* Su ** be determined on 
eufir ,0DS IS p l aiD * — Suit for arrears of rent and 
eviction - Withdrawal of latter claim - Decree 

Anmf , | C ^ r j° rent on * y “ Not a small cause decree— 

Ss. 96 ioo 102° nd aPPCal lie3 ~ CivU P * (1908,1 

Ja h LW' 0n *£ t0 Father a suit is cognizable 
Dlainf a • ause C° ur * has g°* to be decided on the 
of tha 35 i ^wtituted, that is to say, upon the nature 
JL2•» initially filed; it does mt depend 
tinnf « !? ce se ,* tl10 defendant, or giving 

finding a L°i r 5 n $ lh . e c * aim by the or the 

gs arrived at by the Court. A suit for ejectment 
IVol, 12.J Fn.D. 00. 


of tenant and arrears of rent is not cognizable by a 
Small Cause Court and the fact that a decree for 
arrears of rent on withdrawal of claim for eviction 
has been passed would not make the decree of the 
trial Court a decree of the Court of Small Causes. An 
appeal against such a decree would be competent. 
Even if the appeal is dismissed as incompetent a 
second appeal and not a revision would be competent 
against the dismissal of the appeal. 1963 B L J R 175. 

SECTION 16 

See also Small Cause Courts Act (1887), S. 15, 
Note 2. 

—-S.^-U P (Tcmporao') Control of Rant and 
Eviction Act (1941), S. , -Overrides S. 10, Provincial 
Smaa Cause Courts Act — (Government of India Act 
(193a), S. 107 (2)). See Houses and Rents — UP 

( ,I e, ^ p ^ tary, Cr>Q,ro1 of R ent and Eviction Act (3 of 
1947), S. 7. AIR 1953 All 346. ' 

—S. i6-U. P (Temporary) Control of Rent and 
Eviction Act (1947), S. 5 (4) and (5) - Suit for 
nration ot enhanced rate of rent and arrears of rent 
at that rate—Civil Judge has jurisdiction to entertain 
it even if valuation is less than Rs. 5,000 - Jurisdic- 
t.on - (Civil P. C. (1908), S 15) — (Bengal, Agra and 
Assam Civil Courts Act (12 of 1S37), S. 18 - See 
Houses and Rents - U. P (Temporary) Control of 
Renjand Eviction Act (3 of 1947), S. 5 (4). AIR 1953 


*. 16-Jurisdiction of Small Cause Court -Suit on 
pronote executed for parchase of produce of Phul- 
wari and kondar. 

Though the income derived by the sale of the 
produce of Phu wan and Kondar is sayar income, 
wher a pronote,s executed tor their purchase and 

Co “ rt ' 1951 A " WR 

cause suu7 SC ° Pe ~ ° rdin “ ry Couit - « <ry small 

Where a suit of a small cause nature is filed as an 
original suit in the District Munsiff’s Court, as at 
that time the Court of the Subordinate Judge did not 
have smaU cause jurisdiction, but, subsequently. ?he 
Subordinate Judge is invested with small r ait “® 
jurisdiction over the local limits of the n C ? US ? 
Munsitf, the District Muosiff continues to^av^ uS 
diction to dispose of the suit as original suit and 
it should not be transferred to thn c„k- t■ » 
Judge's Court to be decided by it in «eX of “£ 
small cause jurisdiction, O. 7. R. 10 Civil P C°L ltS 
the; jurisdiction of the District MunsilPs Court a^d 
preserves it notwithstanding the subsequent confer 
ment of small cause powers on tha c„u j* f" 
TnrW iqsa vi/dSoa tn ? Subordmato 


Jg**ndhPr. I270 , AIR 1957 fflS Prl 
135) (Pt A) (Prs 2. 5,11) (DB). 133 (134 ' 

—S-16 —Scope — Decree by ordinary r m „i i 

£«? i 

iSEjssnsiS 4 ! «'*£ 

instituted in Court of District Munsil^ A\'°™ 

statements were filed. High CouS.' 

under S. 28, Madras Civil Court am f N . otlfi cation 

all Subordinate Judges In Andhra iuri'Jk'ii 6 " ° 8 

Small Cause suits up to Rs 2 QflO n/i UC ^ c I0 . n 

“»"*» p - 
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that it should have been taken in written Statement- 
Held, on revision that S. 16 was of imperative nature 
and plaint should have been returned for presenta¬ 
tion 1o Subordinate Judge as the District Munsiff 
had no further jurisdiction to proceed with suit 
though it was rightly instituted before him-(Madias 
Civil Courts Act (3 of 1873), S. 28). AIR 1928 All 38, 
Foil. 1956 Andh L T 683 : 1956 Andh W R 280. 

[Overruled in AIR 1957 AndhPra 133.] 

— Ss 16 and 33—Interference in revision — Discre¬ 
tion of High Court — Cross suits — Small Cause suit 
and original suit jointly tried by Court having both 
jurisdictions on its original side at instance of one 
paity and in spite of objection by other— Revision — 
Party inviting joint trial cannot raise objection as to 
Court’s jurisdiction — No interference if decree is 
found to be correct. See Civil P. C. 1 1908), S. 115. 
AIR 1963 Ker 51. 


Ss. 24 and 102). See Provincial Small Cause Courts 
Act (9 of 1887), S. 15. AIR 1956 Punj 233. 


—Ss. 16, 33 and 27 — Decision in suit of nature of 
small cause suit—Finality—Appeal. 

According to S. 16 read with S. 33, a Court which 
has small cause jurisdiction cannot try a suit of 
small cause nature otherwise than as a small cause 
suit and a small cause suit instituted as a small cause 
suit does not lose its character of a small cause suit 
by reason of its being mistakenly transferred to the 
original side of the Court and tried as a regular suit 
and S. 27 bars any right of appeal from a decree in 
such a suit. AIR 1937 Mad 227, Relied on. AIR 1954 
Vin Pra 49 (49) (Ft A) (Pr 2). 


SECTION 17 


SYNOPSIS 


-Ss. 16 and 25 — Suit excepted from cognizance 

by Small Cause Court tried by it — Decree is nullity 
— Small cause suit tried on regular side — Decree 
not a nullity — Objection raised in trial Court — 
Jurisdiction referable to proper one — Civil P. C. 
(1908), S. 102. 

If the Small Cause Court were to try a suit 
excepted from its jurisdiction, its decree will clearly 
be without jurisdiction. On the other hand, if a suit 
triable by a Small Cause Court being of Small Cause 
nature were to be tried by the same Judge sitting on 
the regular side, it would at the most amount to an 
irregularity. Section 16 of the Provincial Small Cause 
Courts Act provides that suits triable by a Small 
Cause Court shall not be tried by any other Court. 
But non-compliance with the provision of S. 10 
would not render the decree a nullity. AIR 1930 
Bom 80; 30 Nag LR 252 and AIR 1936 Rang 35, Foil. 
If an objection be raised by any party in the trial 
Court, the jurisdiction exercised by the trial Court, will 
be referable to the proper jurisdiction under which the 
trial Court should have tried the suit. In such event 
when the trial Court should be deemed to have 
exercised jurisdiction as a Small Cause Court, an 
appeal may not lie and the parly may be compelled 
to file a revision under S. 25 of the Provincial Small 
Cause Courts Act. Even il a Small Cause suit were 
to be tried by a regular Court and no objection is 
raised an appeal would lie subject to the provisions 
of S 102, Civil P. C. 1959 M P L J (Notes) 50, Foil. 
(1961) M P L J (Notes) 254. 


—S. 16—Ordinary Court, if can try small cause 
suit. 

If a suit of a .'mail cause nature is brought before 
and tried by an ordinary Court, or vice versa, the 
trial is without jurisdiction even though no objec¬ 
tion is raised by the defendant as to the competency 
of the Court to entertain the suit. AIR 1956 Mad 
610 (612) (Pt B) (Pr 5). 


__Ss. 16 and 27—Court having small cause jurisdic¬ 
tion trying suit on its original side — Decree is not 
void-No appeal but revision lies. AIR 1930 Bom 80 
and AIR 1938 Rang 35, Foil. AIR 1962 Manipur 
1 (2) (Pt B) (Prs 5, 7). 

_S. 16—Suit to recover arrears of rent — Question 

of fixation of standard rent raised by tenant “ Juris¬ 
diction of Small Cause Court is not ousted. See 
Provincial Small Cause Courts Act (1867), S. 15 (3). 
AIR I960 Punj 11 (DB). 

_ Sj. 16 , 15 and 27 — Suit of small cause nature 

filed as money suit — Small cause suit tried as ordi- 
irirv suit by Court having small cause jurisdiction— 
Nature of decree—Appealability—(Civil P. C. (1908), 


(Provincial Small Cause Courts Act (1887), S. 17). 

1. Scope and applicability. 

2. Proviso—General. 

3. Application to be made with deposit of or 

security for decree amount. 

4. Direction of Court. 

5. Liability of surety. 

1. Scope and applicability. 

-S. 17 (1), Proviso — Security bond presented be¬ 
yond 30 days of ex parte decree—Validity. 

If the security is furnished within 30 days of the 
ex parte decree, the application for setting aside the 
decree though in fact presented earlier may also bo 
deemed to have been presented on that day and both 
may be deemed to be within time. But if the security 
bond is presented after the expiry of 30 days the 
application it must be rejected for non-compliance 
with the proviso. 1953 All L J 413 t 1953 All W R 
(HC) 419 i AIR 1953 All 758 (758, 759) (Prs 3,4). 

—S. 17 — Framing of issues in suits under the 
Small Cause Courts Act (1887) — Adducing full and 
further particulars — (C. P. Code (1908), O. 50, R. 1 
and O. 10, R. 2 and 0.14, R. 1). 

It is provided in S. 17 of the Provincial Small Cause 
Courts Act that as far as possible the provisions of 
the Code of Civil Procedure will apply to the trial of 
cases uuder that Act. And it is nowhere laid down in 
the Civil Procedure Code that in Small Cause Court 
suits issues need not be framed nor the framing of 
issues is prohibited in the Provincial Small/Cause 
Courts Act. Hence, the Judge of Small Cause Courts 
should frame issues before recording evidence of 
parties so that they may know which matters are in 
dispute and on which points they have to adduce 
evidence. Framing of issues is also necessary to nar¬ 
row down the points in dispute. Similarly, in cases 
where the facts are somewhat complicated the Small 
Cause Court can direct the parties to adduce further 
and full particulars and can also examine them under 
O 10, C. P. Code. AIR 1956 Bhopal 9 (9) (Pt B) 
(Pr 3). 

-S. 17 —S. 47, Civil P. C. is not inapplicable to 

Provincial Small Cause Courts. See Civil P. C. (1908), 
S. 47. ILR (1960) 1 Cal 895. 

-S. 17 (1)—Ex parte decree by Small Cause Court 

—Revision against withdrawn with permission ot 
High Court—No decision of High Court that it was 
unable to entertain revision—Application for r J vie ^ 
of judgment of Small Cause Court — Defendant held 
not entitled to the benefit of S. Lfmitateoxi Act for 
purposes of review application. ILR (1955) 1 Cal o<> # 
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_S. 17—0. 7, R. 10, Civil P. C. - Read with S. 17, 

Provincial Small Cause Courts Act (1887)—Manda- 
toiy—Suit entertained on allegation of plaint—Court 
found to have no Jurisdiction on defence allegation— 
Court can dismiss suit aod is not bound to return 
plaint under O. 7, R. 10. See Civil P. C. (1908), O. 7, 
R 10. AIR 1961 Madh Pra 152. 

—Ss. 17 end 25—Ex parte decree—Setting aside— 
‘Sufficient cause' — Finding as to — Interference — 
Matter cannot be agitated in revision. 1960 Jab L J 
610:1960 MPLJ 1109 : ILR (1960) Madh Pra 
516 : AIR 1981 Madh Pra 2 (3) (Pt A) (Pr 2). 

-S. 17—Scope — Compliance with O. 18. R. 13. 

Civil P. C. is mandatory—Separate memorandum of 
evidence by each witness necessary and mere refe¬ 
rence to evidence in judgment is not enough. AIR 
1965 Manipur 34 (35) (Pr 4). 

—S. 17—Scope—Procedure laid down in C. P. Code 
made applicable to small cause suits—Objection as to 
jurisdiction — Code of Civil Procedure does not lay 
down that such an objection cannot be taken before 
filling his written statement by the defendant. AIR 
1965 Pat 55 (57) (Pt B) (Pr 6 ). 


to deposit in Court the amount due under the decree 
or he has to furnish a security for the performance 
of the decree as required. (1958) 69 Mad L J 443; 
AIR 1935 .»lad 919. foil. 1962 All L J 285 : 1962 
All W R (H C) 213 i AIR 1962 All 514 (515) 
(Prs 5, 6 ). 

-S. 17, Proviso—“Security”—Acceptance of mere 

personal bond of debtor—Propriety. 

In cases in which a personal liability to pay a 
certain amount has been created by a decree, Courts 
should not ordinarily accept a personal bond of the 
debtor himself because such a bond gives no security 
worth the name to the decree-holder. The bond 
merely creates a personal liability which has already 
been created by the decree. 1950 All L J 665 : 1950 
AH W R 642 : AIR 1951 All 424 (425) (Pt B) (Pr 7) 
(DB). 

-Ss. 17 and 25 — Ex parte decree set aside on 

payment of costs — Party accepting costs — Cannot 
challenge order by revision. See Provincial Small 
Cause Courts Act (9 of 1887). S. 25. AIR 1958 Andh 
Pra 483 (DB). 


—3j. 17 (1), 25—Judgment, meaning of — Reasons 
for decision in brief to be given. 

The word ‘Judgment* as used in R. 4 of O. 20 of 
C, P. Code means judgment as defined in S. 2 (9) of 
the Code and must always contain a statement, by 
the Judge of the Court of Small Causes, of the 
grounds on which the decree or order is passed by 
him. Rule 4 of Order 20 does not authorise the Court 
merely to give a final pronouncement on the points 
of determination involved in a case in its judgment 
without anything more. 

In order to enable the High Court to exercise 
jpnsdiction vested in it under S. 25 of the Act, it has 
to be presumed that every decree or order which can 
be revised by the High Gouit, must be supported by 
tome reasons, however brief they may be. 

Whero questions of law or mixed questions of law 
and fact are involved, Judge of the Court of Small 
Uuses should always set out at least so much of his 
reasoning on which his findings are based as would 
throw at least some light on the path by which he 
had reached his conclusions. Interference in revision 
under S. 25 of the Act being possible even on a ques- 
non of fact, it is desirable that a Court of Small 
Uwes should at least briefly indicate the reasons for 
us decision and the process by which it has reached 
ihe ooncluslons recorded in its judgment. 1965 Cur 
L J 884 1 AIR 1966 Punj 227 (228) (Prs 7, 8 , 9). 

2. Proviso — General. 

f • *7} ^oviso and S. 35— Ex parte decree passed 
aLlSHS ^ au5e Court — Afterwards said Court 
Application to set aside ex parte decree 

Application made to ordinary Court under S. 35— 
*• Applies. 

JWw 0 ? Munsif deals with a Small Cause Court 

SB5S lc f-¥. 0 'J to ProvlocIal Small Cause 
dZ k Under h, f ordina 7 Jurisdiction, the decree 
oes not become a decree of the regular Court. It 

h a £ ecree of the Small Cause Court and conse- 
« * he P«>viso to S. 17 of the Act would apply, 
the e 0r8, « a £ ex parte decree k obtained from 

Ca ? se , s and the ^urt is subse. 
SSmL^iS^ a i 3 d the application for restoration 
rta i na H e c by no Provisions of 

5? a l Cause Cou r ts Act ?pp!y. 


S. 17, Proviso — Compliance when sufficient —* 
(Civil P.C. (1908), 0.9, R. 13). 

The provisions of the proviso to S. 17 are manda¬ 
tory. But it is sufficient compliance if, when the 
application under O 9, R. 13, Civil P. C. is taken 
notice of, the applicant has furnished the requisite 
security or deposited the requisite amount within the 
period of limitation of 30 days although it did not 
accompany such application. AIR 1948 Oudh 41 
DistiDg. AIR 1956 Bhopal 10 (11) (Pr 3). ’ 

—-Ss. 17 and 25 — Ex parte decree in small cause 
suit - No application for setting aside under S. 17. 
Provincial Small Cause Courts Act read with O 9 
ii 13 r Rev,s,on against ex parte decree filed — No 
allegation as to sufficient cause for non-appearance of 
defendant—Decree cannot be set aside in revision as 

3 ®?***?“ »°- sufficient causo f °r non-appearance of 
dofendant is a pure question of fact Sen Civil P r 
(1908), O. 9, R. 13. AIR 1964 Bom 38. * Q 

n 7 (1 j ~ Court-fees Act (1870), Soh. II, Art 6 
(Bengal) Security bond given under S. 17 (1) Pr 0 

Civil P c m “ r??K ?e Cour !u A , ct K not one under 
Uvil r. C. - In this view, the law does not reauire 

this security bond to be affixed with court-fee stamn ” 

A security bond required no order of the Cm«rt 
“A k . e i f e 3 f tlv ? « d the Court's order of 

Small Cause Courts Act"ontheface of It ™ Vl ? Cial 
create right, title and interest in * pur P° rts to 
over one hundred rupees th^Un ^ 10 ® 6 ? 1168 valued 

a stsr^s: “SrX'bI 'iFr ^ 

gsoi c " 50 ■ a a k ii?B) 
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-S. 17 (1), Proviso — Counter-claim by defendant 

—Suit dismissed for default but counter-claim de¬ 
creed ex parte — Restoration of suit without setting 
aside ex parte decree, on plaintiffs making out gooa 
case — Restoration cannot be refused on ground that 
provisions of S. 17 (i), Proviso had not been complied 
with—Restoration would result in re-opening plain¬ 
tiff’s claim only and will leave untouched ex parte 
decree. See Civil P. C. (1908), 0. S, R. 6. AIR i960 
Madh Pra 393. 

-S. 17(1), Proviso—Rajasthan Small Cause Courts 

Ordinance (8 ol 1950), Cl. 15 (1), Proviso — Scope — 
Proviso is mandatory. See Ra|asthan Small Cause 
Courts Ordinance (8 of 1950), Cl. 15(1), Proviso. 
AIR 1SG3 Raj 240. 

3. Application to be made with deposit of 
or security for decree amount. 


—S. 17 (1), Proviso — Applicaticn to set aside ex 
parte decree — Application made before obtaining 
Court’s direction or furnishing security. 

Where the direction of the Court as to the security 
to be furnished is taken and the security is furnished 
• within the period of limitation and the application 
for the setting aside of an ex parte decree is also 
made within time, the application for the setting 
aside of an ex parte decree, though made before the 
direction of the Court is obtained or the security is 
actually furnished, can be treated as having been 
made when the security bond is filed or the cash is 
deposited; and in such cases the provisions of S. 17 
shall be deemed to have been substantially complied 
with. Where any of the two necessary conditions 
required by S. 17 are done after the expiry of the 
period of limitation, the application for the setting 
aside of aa ex parte decree cannot be considered to 
be a proper application. AIR 1939 All 77 and AIR 
1939 All 40, Not approved. 1951 All L J 156 : AIR 
1951 All 420 (423) (Pr 21) (DB), 


O-S. 17 (1) — Proviso — Scope — Security to set 

aside ex parte decree given in time but accepted by 
Court after scrutiny beyond time—Sufficiency. 

An unregistered security bond is sufficient com¬ 
pliance with the law, provided the delay in getting 
it registered is not due to any fault of the applicant 
himself. Where security is tendered within the time 
and proved, even though tested after the time, appli¬ 
cant must be deemed to have complied with the 
requirements of the proviso. The words ‘give such 
security* may be construed to mean 
security’. AIR 1950 Mad 422; AIR, 1933 Pat 279, 
Rel. on. Satyanarayana v. Ramabrahman, (WW) 1 
Andh W II 24 : I960 Andh L T 13 : ILR (I960 1 
Andh Pra 1: AIR I960 Audh Pra 230 (233) (Prs 17, 
18) (FB). 

_S. 17 (1), Proviso — Scope — Directory and not 

mandatory— Application to set aside ex parte decree 
ol Small Cause Court under S 151, O. 9, R 13, C. P. 
Code—S. 17 (1). Proviso of Small Cause Courts Act 
applicable— Failure to furnish security for the decre¬ 
tal amount — Application need not be dismissed— 
Time can be extended — (Limitation Act (1908), 
S. 5HC P. Code (1908), O.9.R. 13 as amended in 
M. P ) A I R 1943 Mad 520, Diss, 1901 Nag L J 
(Notes) 12 (Bom). 

_S 17—Proviso — Effect of amendment in 1935- 

Application to set as id cexpartc d ecree—Subsequent 
deposit of security — ^ alidity, Civil P. C. (iyU8), 
O 9, R. 13. 

Even after the amendment of the Proviso to S. 17 
in 1935 it is competent for the Small Cause Court to 
accept security ior the performance of the decree 


filed, not along with the application to set aside an 
ex parte decree, but subsequent to it, though within 30 
days of the date of the knowledge of the decree. The 
date of the presentation of the application in such a 
case is the date of the deposit of security. ILR (1951) 
1 Cal 213 : AIR 1951 Cal 455 (455) (Prs 6, 7) (DB). 

-S. 17 (l), Proviso (before amendment of 1935)— 

Scope — Directory and not mandatory — Court can 
extend time for making deposit or furnishing secu¬ 
rity — See [ammu and Kashmir Small Cause Courts 
Act (1968), S. 10, Proviso. AIR 1957 J & K 20. 

-S. 17 — Application for setting aside ex parte 

small cause Court decree not accompanied by deposit 
—Subsequent deposit within period of limitation 
validates application—See Kerala Small Cause Courts 
Act (8 of 1957), S. 14. 1963 Ker L T 352. 

-S. 17 (1)—Proviso—Application not accompanied 

by deposit—Effect. 

If the application for -setting aside the decree was 
not accompanied by the security deposit and the 
security was filed subsequently and yet within the 
period of limitation when separate applicaticn could 
have been legally preferred, the provisions of S. 17(1) 
are substantially complied with. Madh BLR 1954 
Civ.47 i Madh B LJ 1954 H C R 564: AIR 1954 
Madh B 147 (14S) (Ft C) (Pr 7). 

-3. 17 (l), Proviso — Defective application—Defi¬ 
ciency made good subsequently — (Limitation Act 
(1908), Art. 164). 

An application which is not in conformity with the 
provision of S. 17 is defective and could be rejected 
by the Court. But if the Court keeps it pending and 
allows the deficiency to be made good and the 
defects are actually removed on a day on which fresh 
application was competent, the original application 
could be deemed to have been presented on the date 
on which the defects are made good. A I R 1944 
Oudh 104, A I R 1943 All 288; AIR 1940 All 425 and 
Sm. C. Revn. No. 39 of 1950 (Madh B) Not followed, 
AIR 1951 All 420 and AIR 1951 Cal 455, Foil. Madh 
B LR 1954 Civ 47: Madh B LJ 1954 H CR504x 
AIR 1954 Madh B 147 (149) (Pt D) (Pr 10). 

-S. 17—Application for setting aside ex parte de¬ 
cree together with application to furnish security 
filed within 30 days — Order passed beyond limita¬ 
tion —Security accepted—Validity. 

Ex parte decree was passed on 29-10-1958. Judg¬ 
ment-debtor applied for setting it aside on 27-11-1958 
together with an application seeking direction of 
the Court to permit him to furnish security. As the 
Judge was not in the station, the heaiing was fixed 
for 1-12-1958 when the Judge was to return. On 
that day security was furnished and accepted by the 
Court. Decree-holder contended that neither the 
security was furnished nor the decretal amount depo¬ 
sited within 30 days and as such, provisions of S. 17 
of the Act were not complied with. 

Held, that if a party took the necessary steps as 
were permitted by law, then he cannot be punished 
if the Judge happened to be absent and his applica¬ 
tion could not be disposed of before expiry of the 
period of 30 days. 1960 M P L J (Notes) 59. 

-S. 17—Judgment-debtor giving security-without 

applying to be allowed to furnish security — Court 
referring to Nazir to verify surety and staying execu¬ 
tion of decree, amounts to permitting defendant to 
give security instead of depositing cash for setting 
aside ex parte decree. 1959 M P L J (Notes) 208. 

-S. 17 — Defendant applying for setting aside ex 

parte decree — Neither amount deposited nor surety 
given with application — Application not maintain¬ 
able. 1959 M P L J (Notes) 03. 
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_S. 17—Scope of— Requirement—Security bond — 

Compliance with — What amounts to—Draft bond is 
not sufficient. 

What section 17 of the Provincial Small Cause 
Courts Act requires is that within the period of 30 
days security should be placed in the hands of the 
Court by the applicant in such manner that if ulti¬ 
mately accepted it should be sufficient to enforce the 
obligation upon him and make the money assured 
readily recoverable. The bond which should be filed 
into Court within the time should be a duly execut¬ 
ed one. A draft bond executed by the judgment- 
debtor cannot satisfy the purpose. Security :bond 
can be held to be duly tendered, if without any fur¬ 
ther voluntary act on the part of the judgment-deb- 
tor tha security bond could be legally enforced. 
While filing of a draft security bond may not be 
sufficient compliance with the ^requirements of the 
section, where the fair bond is filed within the time, 
though accepted or registered later, the applicant 
must be deemed to have complied with the section. 
The words 'give such security' in the section may be 
construed to mean ‘tender the security.' (19G5) 2 
Mad L J 556. 


Ss. 17 (1), Proviso and 25 — Finding of fact— 
Finding that summons was not duly served and that 
defendint knew of ex parte decree only on service of 
notice of execution — Iaterference — Application to 
set aside ex parte decree — Security furnished and 
fair bond executed within one month—Bond accept* 
ed within time but registered only after — Effect — 
S. 17 (1), proviso, if complied with. 

A finding by the trial Court, that the defendant in 
a suit had not been duly served with summons as the 
building to the outer door of which the summons was 
affixed was not the place where the defendant was 
ordinarily residing at the time of the alleged affixtures, 
is one of fact and cannot be interfered with in 
revision under S. 25 of the Provincial Small Cause 
Courts Act, when the tiial Court has not failed or 
omitted lo take into account anything material on the 
point. Likewise a finding that the defendant did not 
know of the ex parte decree until service of the 
notice ot execution is a finding of fact and should 
not bo disturbed. 

Where at the time of filing an application for set¬ 
ting aside an ex parte decree, the defendant files a 
aratt security bond giving, a list of immovable pro¬ 
perties offered as security, and Rafter the security is 
tested and found sufficient, the defendant executes a 
lair bond and files it in Court in accordance with the 
direction of the Court within the time limited by the 
Proviso to S. 17 (1) of the Provincial Small Cause 
J^rtsAct, and it is accepted by the Court, it must 
held that the security has been given in time and 
eon « j ^uirements of S. 17 (1) proviso have been 
sacisned. The circumstance that the bond is registered 
j U k sequen ** y a * ter the period of 30 days from 
jhe date of knowledge of the decree does not affect 
the matter, as the bond when registered would take 
o w Ct i a ? d date back to the date of execution. (1958) 
2 Mad L J 594 2 72 Mad L W 127. 


7- S V l 7 (D - Limitation Act (1908), Ss. 5, 14 and 
Art. 104 — Application for setting aside ex parte 
decree —• Applicability of Ss. 5 and 14, Limitation 
a iT" \ n Madras S. 5 has been made applicable — 
Application made within time — Deposit or security 
jurmshed beyond time — S. 5 does not apply—S. 14, 
however, applies - (Civil P. C. (1908), O. 9, R. 13)- 
rnm mitatlon Act ( l908 )* s * 5 « AIR 1956 Mad 422 


}] x tt)i Proviso — Unregistered security bond 
tiled within tune — Bond registered after limitation 
through no fault of applicant — Sufficiency, 


What S. 17, Provincial Small Cause Courts Act, re¬ 
quires is that within the period of 30 days security 
should be placed in the hands of the Court by the 
applicant of such a nature that it ultimately accepted 
it should be sufficient to enforce the obligation upon 
him and make the money assured in its payment or 
more readily recoverable. Judged by this test, a duly 
executed unregistered security' bond would be suffi¬ 
cient compliance with the law, though not registered 
but subsequently registered, the delay in getting it 
registered being not due to 3ny fault of the applicant. 
AIR 1933 Pat 279. Foil. 1956 Mad W N 283 : (1956) 
2 Mad L J 25 : 69 Mad L W 329 : AIR 1956 Mad 
422 (424) (Pt A) (Pr 12) (DB). 

-S. 17-Limitation Act *1906), S. 5-Applicability 

— Proceedings under S. 17, Provincial Small Cause 
Courts Act — S. 5 is applicable to such proceedings 

— See Limitation Act (1908), S. 5. AIR 1951 Mad 
472. 


-S. 17, Proviso — Compliance — Application on 

date of decree — Security tendered next day and 
Court accepting same — Application then registered 
— There is compliance. 

On the 3rd January' 1949 an ex parte decree was 
passed. On the same date an application for setting 
aside the ex parte decree was made. Along with it 
was filed an affidavit ol one S that he was offering 
security for the decretal amount. The clerk of Court 
made endorsement that security should be furnished 
first. On the 4th January 1949 security of one L was 
tendered in Court. Th9 Court asked the nazir to 
verify his solvency and this was certified. On the 6th 
January 1949 the application was registeied. The 
Court thereafter set aside the ex parte decree. 

Held, that there was compliance with the proviso 
to S. 17, Provincial Small Cause Courts Act, as tho 
security was accepted before the application was re¬ 
gistered : AIR 1949 Mad 419 ; ILR 18 Lah 728 : AIR 
1945 All 282 and ILR (1940) AH 015, Disting. 1952 
Nag LJ (Notes) 89. 


-S. 17 (1), Proviso — Civil P. C.—Time for filing 

security — Power to extend. 

An applicant applying for a review of judgment or 
for an order to set aside an ex parte decree ot a Small 
Cause Court must at the time of presenting his appli¬ 
cation do one of the two things, namely, either de¬ 
posit in Court the amount due under Ihe decree or 

S ve such security for performance of the decree as 
e Court mav have directed on a previous applica¬ 
tion made by him in this behalf. When a valid secu¬ 
rity bond on which the Court could act was not filed 
within a period of thirty days from the date of the ex 
parte decroe, the subsequent filing of the security 
bood with the permission of the Court or having it 
accepted by the Court would not enable the petitioner 
to comply with the provisions of S. 17. In such a 
case the provisions contained in the proviso to S. 17 
cannot be said to have been complied with. Civil 
Revn. No. 255 of 1958, Dated 10.9.1959 (Orissa), 

m S& £**'&> Cul 481 * AIR 1961 0riss “ 37 

(38, 39) (Prs 2, 5). 


V/, A. , 


- /implication (0 set aside ex parte decree 
Conditions to be fulfilled — Court canuot extend 
time - (Civil P. C. (1908), O. 9, R. 13). 

P /° vis ° t0 S - 17 °, f the Provincial Small 
Aa , pe ” on applying for a review of 
mnK h l’ 0r , der *° S0t as [ de an M parte decree 
Rj 0f pre ,' eul ' n ,8 his application do one 
°lA he t . w ? things, namely, either deposit in Comt the 

f due Unde r l u e d , ecree 0r give such security 
for performance of the decree or give such secK 

& p tf , 0rmaQCe of ! he decrea as the Court may have 
directed on a previous application made by k 
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this behalf. If he does not make the previous appli. 
cation, he must put in the decretal amount in full. If 
f ,e has made the previous application and succeeded 
in getting an order for security, he can, instead of de¬ 
porting the decretal amount in cash furnish the 
security directed by the Court. It is no longer open 
to the Court to extend the time within which the de¬ 
posit is to be made or the security furnished : AIR 

^3 All -pS, Foil. ; AIR 1956 Mad 422, Disting. 
(19 d 9) 1 Orissa J D 604. 

~T ~^"“Defective application filed with deposit 
cha.an — Chalao passed and amount deposited 
atti'r period of limitation — Application for setting 
aside ex parte decree cannot be allowed. 

The petitioner filed an application under 0.9, 
R. 13, —ivil P. C., for setting aside the ex parte decree 
on the last day of the prescribed period of limitation. 
On the same day he filed another insutSciently stam¬ 
ped application along with a chalan to deposit the 
decretal amount as required by the proviso to S. 17, 
Provincial Small Cause Courts Act. The chalan was, 
however, passed and the money was actually deposi¬ 
ted in the treasury only after the expiry of limitation. 

Held, the petitioner had not complied with the re¬ 
quirements of the mandatory provisions of the pro¬ 
viso to S. 17 of the Act. When there was no compli¬ 
ance with the requirement of that provision either in 
substance or in law the application for setting aside 
an ex parte decree could not be allowed : AIR 1932 
Pat 342 and AIR I960 Pat 31, Disting. The mere 
filing of the chalan was not a valid tender of the 
money in Court. Ic was true that the procedure pres¬ 
cribed in R. 10 onwards and specially in R. 11 of 
Chapter I of Part X at page 193 of the General Rules 
and Circular Order (Civil) of the Patna High Court 
\ ol. I did indicate that in ordinary course some time 
was bound to elapse between the filing of the chalan 
and the passing of it by the Court. But if the peti¬ 
tioner chose to tile a chalan with a defective applica¬ 
tion on the last day of the limitation, it could not be 
held that by merely filing the chalan he tendered the 
money for deposit in Court according to law and that 
it should be held to be tantamount to a deposit of 
money in Court. If the petitioner had taken steps to 
get the chalan passed on the very date on which it 
was filed and if the chalan had been actually passed 
on that day, the fact that the money was physically 
put in the hands of the cashier of the Court or the 
treasury a day later, might not have mattered. 1964 
B L J H 399 : AIR 1964 Pat 502 (503, 504) (Prs 3, 4, 
5). 

-S. 17 (1), Proviso—Requirement as to deposit — 

Substantial compliance sufficient — Setting aside ex 
parte decree — Application filed before preparation 
of decree sheet — Depusit of estimated amount less 
than actual decretal amount — Held, there was sub¬ 
stantial compliance. 

Section 17 requires a deposit to be made along 
with an application for setting aside an ex parte 
decree, as a guarantee of the judgment-debtor’s bona 
files. It is not intended that there should be a literal 
compliance with the provisions of this section where 
such literal compliance will have the result of de¬ 
feating the ends of justice. Substantial compliance 
with provisions of the section is sufficient : AIR 1910 
Cal 464 (2, and AIR 1922 All 29, Not followed. 

A judgment-debtor who applies for setting aside an 
ex parte decree before the decree sheet has been pre¬ 
pared cannot possibly know at the time of making 
the application what is the exact decretal amount and, 
therefore, it the deposit of an amount calculated by 
him, on the basis of estimated costs, is found to be 
less than the actual decretal amount, it must be held 
that the judgment-debtor cocplied substantially with 


the requirements of S. 17, for otherwise it would en. 
tail undue hardship and injustice upon him. ILR 
(1961) 2 Punj 507 : AIR 1963 Punj 206 (207, 208) 
(Pt B) (Pr 4). 1 

- -S. 17 (1)—Proviso-Deposit, if should be made 

at time of making application. 

In order to comply with the first part of the pro¬ 
viso, it is not essential that the deposit should be 
made at the time of making the application to set 
aside the decree; it is sufficient if the deposit is made 
within the time allowed by law for setting aside the 
decree. AIR 1951 Simla 230 (231) (Pr 10). 

4. Direction of Court. 

-S. 17 (1), ‘.Proviso — Application for permission 

to furnish security—When to be made—Actual direc¬ 
tion ot Court — If to be previous to such application 
—Failure of Court to give direction at proper time— 
Exercise of inherent powers. 

Held, tentatively, Under the proviso to S. 17 (1), 
Provincial Small Cause Courts Act, an application for 
being permitted to give security should be previous 
to the application for setting aside an ex parte decree 
but the actual direction of the Court to furnish secu¬ 
rity need not necessarily be previous to the applica¬ 
tion for setting aside the ex parte decree. This 
interpretation in addition to being possible on the 
language of the proviso would be in line with the 
principle that a statute should be so interpreted as 
not to defeat the rights of any party for no fault of 
his own. 

The applicant, due to intervening vacation moved 
an application on the last day of limitation fora 
direction from the Court permitting him to furnish 
security and also applied on the same day for setting 
aside the ex parte decree. The Court, however, did 
not pass any order on that day but after three days 
allowed the application for furnishing security and 
finally accepted the security. On objection by the 
decree-holder the Court ultimately dismissed the ap¬ 
plication under O. 9, R. 13, C. P. Code, for not 
obtaining a direction as required by proviso to S. 17 
(1), Provincial Small Cause Courts Act. 

Held, that the applicant had done all he could do 
within the period of limitation and his right to be 
heard on the application for setting aside the ex 
parte decree was defeated by the lower Court simply 
because that Court itself delayed the making of the 
direction which was sought by an application made 
within time. In such a case, instead of dismissing the 
application for restoration, the Court should nave 
exercised its powers under S 151 C. P. Code so as to 
mitigate the hardship being caused to the applicant 
as a result of the fault of the Court itself. AIR 1931 
All 727 (FB), Rel. on. 1960 All L J 678 : 1960 All 
W R (HC) 494: AIR 1960 All 612 (612 to 614) 
(Prs 3, 4) (DB). 

-S. 17, Proviso-Compliance with—Order to file 

personal security bond—Personal security bond filed 
containing also a hypothecation clause but not regis- 
tered—Validity. 

Where an ex parte judgment debtor applicant was 
"permitted” by the Court to file a personal security 
bond, and he in fact files a proper personal security 
bond, the fact that it also contained a hypothecation 
clause and it was not registered would not atfect the 
validity of the bond required to be filed. It satisfies 
the order of the Court. 1950 All L J 6S5 : 1950 All 
W R 642 i AIR 1951 All 424 (425) (Pt A) (Pr6) 
(DB). 

-S. 17—Proviso — Furnishing security in lieu of 

depositing amount in Court — Filing of written ap- 
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plication for Court's direction prior to filing applica¬ 
tion for setting aside ex parte decree—Necessity. 

The filing of a draft bond along with an applica. 
tion for settng aside the ex parte decree made in a 
Small Cause suit is sufficient compliance with the 
Proviso to S. 17 of the Provincial Small Cause Courts 
Act. The Act does not contemplate filing of a written 
application for furnishing security in lieu of the 
deposit of the amount in the Court. The application 
may be oral. 

In the instant case, from the fact that the draft 
bond was filed on the same day along with the ap¬ 
plication to set aside the the decree and an order to 
test the draft bond was made, it must be held that 
the Court had virtually allowed the petitioner to 
furnish security in lieu of depositing the amount in 
cash. (1964) 2 An W R 275 : AIR 1984 Andh Pra 544 
(545) (Pr 4). 

—S. 17 (1)—Proviso — Security — Filing of draft 
bond without obtaining order—Sufficiency. 

A mere filing of a draft bond without obtaining an 
order from the Court regarding its acceptance would 
not satisfy the requirements of the proviso. I L R 
(1955) 1 Cal 88. 

—■S. 17—Judgment-debtor giving security without 
obtaining prior permission—Petition held proper — 
(C. P. Code (1908). O. 9. R. 13). 

The defendant moved a petition under 0. 9, R. 13, 
C. P. Code, for setting aside an ex parte decree, along 
with a security bond as required bv S. 17 of the Pro¬ 
vincial Small Cause Courts Act. The plaintiff con¬ 
tended that the security bond was without the prior 
P® rm i ss J on of the Court. The trial Court accepting 
the plaintiff's contention, dismissed the petition. 

Held, that the trial Court took a very highly techni¬ 
cal view of the matter. Although S. 17 requires that 
nirnishing of the security bond should be with prior 
permission of the Court, yet that permission can be 
oral and so long as the bond is filed within the period 
or limitation, the requirements of law would be 

/iS 0 ? . . t0 have beon complied with. 1960 MPLJ 
(Notes) 4. 

* 7?*, ^ U)i Proviso — Security bond under — Es¬ 
sentials. 

.word ‘securitv’ has not been defined either 
«n the Civil Procedure Code or in the Provincial 
hmall Cause Courts Act or in the Ceneral Clauses 
11 ™® aQS , and includes the filing into Court of an 
torceable document for the purpose of giving 
Msurance to the decree.holder about the payment of 
n,, J n0ney d £ e t0 hitn under decree. Such a 
cao be achieved only if the bond put into 
M ligor could converted into a 

h£? rity wlthout aDy further act 

•+Z! 18 j 11,118 of a mero draft bond written on un. 
rnm^T paper , oanno ‘ therefore be deemed a sufficient 
, wIth ordec of a Court directing 
a buyable propsrty to be furnished by a 

Wffl(i§|s ) 7 i, , 3* i 590. W 257 ' 1195811 M,d L1 

5. Liability of surety. 

JwS EStssx-f^x ° f - 

SmMcZUt'/n 0 *? * he Proviso to S. 17 (1), Provincial 

ia execuHnn SnE 4 */ 01, 0301101 he proceeded against 
of ‘he decree passed on merits after the 

hnft 80 ’ for wh i ch the suret y has been furni- 
aaed ’ had been vacated. The surety is only for the 


purpose of the application and not for the benefit 
of the decree that any be passed in the case. 

The obiect with which provisos are put in legisla¬ 
tion is to except from the operation of the main 
section something which would otherwise be subject 
to it. It would be straining the language used ia the 
proviso to hold that the legislature intended the 
security to endure for - the decree which may be ulti¬ 
mately oassed in creditor's favour. I L R (1957) Andh 
Pra 162. 

—S. 17—Civil P. C. (1908), S. 145 and O. 38, R. 2 
—Security for the performance of any decree. 

Money suit in Small Cause Court — Attachment be¬ 
fore judgment—A executing surety bond undertaking 
to pay decretal amount, if suit was decreed—Ex parte 
decree passed — Defendant ordered in his application 
for setting aside ex parle decree, to furnish security—B 
executing surety boad—Ex parte decree subsequently 
set aside and suit decreed—Held as security given under 
S. 17, Provincial Small Cause Court Act ended with 
ex parte proceeding, B could not be held liable after 
these proceedings and that A who stood surety for 
paying the amount that might be decreed continued 
to be liable till the suit was decided and became 
liable for the amount decreed under the terms of the 
bond - Case law relied oa. AIR 1954 Hyd 24 (25) 
(Pra 2, 3). 

-S. 17—Application to set aside ex parte decree 

made and security given—Application dismissed — 
Surety liable to pay decretal amount in the ex parte 
decree. 

Held, that under the proviso to S. 17, the de¬ 
fendant had to take one of the two steps contemplat¬ 
ed in the proviso, when he made an application for 
setting aside an ex parte decree. Security was the 
substitute for the deposit. In the expression ‘deposit 
in the Court the amount due from him under the 
decree* spoken of was the ex parte decree and it could 
not be read as the decree which might eventually bo 
passed after the ex parte decree was set aside. It was the 
same decree which was referred to in the alternative 
steps, ‘such security for the performance of the decree 
... '.It was, therefore, quite clear that the decree re. 
ferred toin the proviso toS.17 of the Act meant theex 
parte decree which was sought to be set aside and not 
the decree which might eventually be passed, if the ex 
parte decree was set aside. In fact, where an ex parte 
decree was set aside, the surety’s liability came to an 

r-inn-L 0011111 proceed against under S. 145, 
Civil P. C„ when a new decree was passed against 

1 ao AIR 1938 Na « 75 and AIR 1944 Nag 

103, Foil. 1964 MPLJ (Notes) 86. 

irhi 7 \a T 4 y yi l a ~ S ^ ot l bond need not be register. 
w d ’ ?« N.g 20. Relied on. Second Appeal 
No. 102 of 1958, dated 21-9-1959 (M P). DIst 1900 Ink 
L j 610 : 19G0 MPLJ 1109 , ILR (1980) Madh «£ 
516 : AIR 1961 Madh Pra 2 (3) (Pt B) (Pr 4). 

SECTION 23 

S. 2S-'Plaint’—Meaning of-Transfer of sm.ll 
28£! . ,u }» ord,D «y Civil Court under S. 23- 
Effect-Civil Court to try suit a, framed — Plaintiff 

JS S5.&T <d ,0 pl,i, “ , b ' b “ i °s u» S 

of' SmU clL 23 ,b8 pU,nt “ <» Court 

An order under S. 23 does not have ,k« 

ssse fcs ^•asifsiraSa? 

exercises his discretion under S. 23 of the A J S 


104S 


PROVINCIAL SMALL CAUSE COURTS ACT (1887). S. 23 


bar of S. 10 is removed and the Civil Court is autho- 
rised to entertain the plaint as such and to try the 
suit as f ra m e d.The Civil Court cannot require the 
plain iU to amend his plaint so as to raise a question 
ot title also. It has to receive the plaint and try it as 

o^ C r , A I?- 192 ? 9 aI 83 ’ and ILR 24 Cal 55 " a nd ILR 
23 U1 42o and ILR 29 Mad 329 and 1931 All L J 967. 

°1 Q^o L ] 564 : 1963 A!1 w R (HC) 495i 

AIR 1963 All 2o3 (259, 260) (Prs 9,10,13). 

— S. 23 - Complicated question of title involved — 

t0 be tried b y Smal1 Cause Court. AIR 
19oo NUC (All) 2744. 

—-S, 23—Revision—Small Cause suit—Question of 
title involved—Plaint not returned—Court has juisdic- 
tion to try suit. See Provincial Small Cause Courts 
Act (1887), S. 25. AIR 1962 Him Pra 17. 


—S. 23—Where a contract of sale of immovable 
property falls through, suit to recover the part price 
is triable by Small Cause Court. 

W hen a contract .of sale of immovable property 
falls through and the vendee sues to recover back the 
purchase money from the vendor, such a suit is small 
cause. The question whether aauit is of a small cause 
nature to be determined by the relief which the 
plaintiffs claim and not by the nature of the defence. 
It is not in the power of the defendant to oust the 
jurisdiction of the Small CausesCourt merely by raising 
a plea involving a dispute about title to immovable 
property. It is for this reason that where such a dis¬ 
pute is raised, S.23 of the Act vests in the Small Cause 
Court a discretion either to determine that question 
of title or to return the plaint for presentation to the 
Court having jurisdiction to determine the question 
of title. AIR 1920 Nag 65, Foil. 1963 MPLJ (Notes) 
138. 


——Ss. 23 and 25—Question of title involved—Small 
Cause Court can return plaint for presentaiion on 
regular side—Order of Small Cause Court not arbi¬ 
trary or capricious—High Court will not interfere. 

Held, on facts, that if in the opinion of a Small 
Cause Court the case involved a question relating to 
proof or disproof of a title to immovable property or 
other title, the Court was empowered to return the 
plaint. In the case, the only obstacle in the way of 
non-applicant was the decree passed in the earlier 
suit, wbich:was passed on admission and on account 
of which the non-applicant would be estopped from 
challenging the petitioner’s title on account of the 
fact that he acknowledged the petitioner as landlord 
in that suit. The decision of the question of title 
would be unnecessary in the present case. But the 
non-applicant had filed civil suit for setting aside the 
decree in that earlier suit on the ground that it was 
obtained by fraud. It was this aspect which persuaded 
the High Court not to interfere with the order of the 
Small Cause Court. 1950 Nag L J (Notes) 25, Foil. 
1962 MPLJ (Notes) 59. 


-S. 23 — Applicability — No question of title bet¬ 
ween parties inter se — Effect. 

Merely because the question of title was raised by 
the defence, not between themselves and the plaintilf 
but betwen themselves and a third person who was 
not a party to the suit, Section 23 cannot be invoked 
by them. Had it been between the defendant and the 
plaintiff, S. 23 could be invoked. 1958 MPLJ (Notes) 
123. 


——S. 23—Suit involving question of title—Jurisdic¬ 
tion. 

A suit for refund of consideration on the failure of 
the consideration is not exempted from the jurisdic¬ 
tion of a Small Cause Court. It is however a different 
matter if the Court thinks that a question as to the 
title to immovable property being involved, the suit 
should be tried by a regular Court. In that case it has 
power under S. 23 of the Act to return the plaint and 
the regular Court would then get jurisdiction and 
will be bound to try the suit by the regular procedure. 
But that is not the same thing as saying that the 
Small Cause Court has no jurisdiction to try the suit. 
AIR 1959 xManipur 14 (14) (Pt A) (Pr 5). 


-S. 23—Breach of covenant for title — Suits for 

damages—Jurisdiction. 

A suit for damages for breach of covenant for title 
is not excluded from the jurisdiction of a Court of 
Small Causes. It is not the rule that the vendee can¬ 
not bring an action for breach of covenant of title 
until actual eviction. ‘AIR 1922 Mad 300 and AIR 
1928 Bom 427, Foil.' ILR (1956) Nag 74 : 1955 Nag 
L J 731 : AIR 1956 Nag 124 (124, 125) (Pt A) 
(Prs 3, 4). 

-S.23—Jurisdiction — Suit cognizable by Small 

Cause Court—Plaint returned for presenting before 
another Court—It amounts to refusal to exercise 
jurisdiction that was vested in Small Cause Court 
Judge under the law—Revision is competent. 1958 
BLJR 204 : AIR 1958 Pat 22 (24) (Pt B) (Pr 6) (DB). 


-S. 23 (1)—Suits involving proof of title to immov 

ible property—Jurisdiction of Small Cause Court. 

The controversy between 2 sets of defendants 
landlord and tenants) inter se as to whether the 
atrine tax was payable by the owner or occupier does 
not amount to any dispute of title to the premises 
:oncerned. Similarly, the validity or otherwise or the 
atrine tax imposed by the special officer of a Muni¬ 
cipality does not amount to a proof or disproof ot 
itle to immovable property within the meaning of 
5. 23 (1). Simply because a complicated question re¬ 
garding the jurisdiction of the Special Officer to assess 
:he latrine tax had to be decided in a suit of Small 
Dause nature would not entitle a Small Cause Court 
fudge to return the plaint for presentaion to proper 
2ourt. 02 Cal L J 530, Rel. on. 1956 BLJR 204 : AIR 
I95S Pat 22 (23. 24) (Pt C) (Pr 6) (DB). 


-Ss* 23 and 25 — Suit dismissed as not cognizable 

by Small Cause Court — S. 23 does not apply — Re¬ 
vision — Suppression of material fact by applicant— 
High Couit would not remit case to regular Court in 
exercise of its discretion. 

Seetion 23 would be attracted where the suit be 
cognisable by a Small Cause Court, but at the same 
time, the Court is required to decide a question of 
title relating to immovable property. The section 
would not apply to a suit not triable by a Small Cause 
Court. 

The powers under the section are discretionary and 
the applicant, by suppressing a material fact, has dis¬ 
entitled himself to indulgence at the revisional stage. 
1961 Jab L J 570 1 1901 MPLJ 175 : AIR 1861 Madh 
Pra 152 (153) (Pt B) (Pr 8). 


—S. 23 -Suit to recover arrears of rent-Question 
>f fixation of standard rent raised by tenant—J urisdic- 
ion of Small Cause Courts is not ousted. AIR I960 
?unj 11 (DB). 

SECTION 24 


-Ss. 24 and 25 — Powers of revision under sec¬ 
tion 25 are independent of a right of appeal under 
section 24—High Court can entertain revision evea 
though appeal against the order be competent. 

Powers of revision under S. 25 of the Act are not 
curtailed on account of the fact that a separate re¬ 
medy by way of appeal is available under S. 24 
thereof. Though an appeal against the order imposing 
compensatory costs lies to the District Judge under 
S. 24 of the Act, the High Court may entertain a revw 
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sfon application under S. 25 of the Small Cause 
Courts Act. AIR 1926 All 554; AIR 1933 Oudh 477 
and AIR 1947 Nag 247, Foil. 1965 M P LJ (Notes) 57. 

SECriON 25 

SYNOPSIS 

(Provincial Small Cause Courts Act (1887), S 25.) 

1. Scope. 

2. Revision only in small cause suits. 

3. "Decided”, meaning of—Interlocutory order. 

4. "According to law.'* 

5. Substantial justice. 

6. Discretionary orders—Revision. 

7. Ex parte decree. 

8. Error of procedure. 

9. Interference on questions of fact. 

10. Error of law. 

11. Question of limitation. 

See also Note 13, 

12. Question of jurisdiction. 

See also Note 13. 

13. New pleas. 

14. Powers of High Court. 

15. Limitation for revision. 

16. Forum of revision. 

See also Note 1. 

1. Scope. 

S. 25 (substituted by U. P. Amending Act 17 of 
/ioJJ. 7 Bengal, A< ? ra an d Assam Civil Courts Act 
(1887), Ss. 40 (2) and 8 - Scope of S. 40 (2)—Addi- 
tional District Judge appointed under S. 8 can de- 
cide revision under S. 25, 

Section 40 (2), Bengal, Agra and Assam Civil Courts 
Act means that Ss. 15, 32, 35,38 and 39 which have 
been applied to the Provincial Small Couse Courts by 
sub-section (1) are the only sections which aie appli¬ 
cable to cases when being tried by Courts of Small 
uiuses. This section has nothing to do with the deci- 
rases Courts 0,he r than Ihe Courts of 
amall Causes and on the basis of this section, there- 
jore, it cannot bo contended that the Additional Dis- 
tnct judge has no power to hear revisions which the 
district Judge may transfer for decision to him. 
potion 8 of the Bengal, Agra and Assam Civil 
urts Act, whenever business pending before the 
Jooge requires aid of Additional District 
fli. 6S ’ suc ^ Actional Judges can be appointed and 
S iL a k e , e “ po V er , ed to discharge any of the functions 
“ District Judge which the District Judge may 
t0 the 10 ;,Therefore the Additional Dhtrict 
if ,*® S an decide a revision under S. 25 of the Act, 
Tnda. !.°! decision to him by the District 

Judge. 1965 All W R (H C) 645 « 1965 All L J 989. 

=15 De ° is, ° n of Judge, Small Cause Court 
o law - District Judge declining 
S-”?” 1Is ? jevislonal Jurisdiction under S. 15-Non- 

V f S ' t ed in District J udge would 

Ppm to eQ fertaia revision. See 
WvU P. C. (1908), s. 115, 1965 All W R (HC) 596. 

trkt S T?5i“ appli ? abIe 10 U. P.) - Additional Dl«- 
Cennalri! Can * a L*?, n e «? erC150 P° wer of revision— 

I> i f Act (1897) ’ S> 3 < 17 >- 

ni.Mnr'W® ° f olea L ring lhe arrears that 
S. 8 ,(ff can j 0 appoinl ed under 

Act, and and Assam C,vil Courts 

the same a District Judges can exercise 

we tame powers as the District Judge with regard 


to cases traosferred to them, or the work which is 
assigned to them. When S. 8(2) of the Bengal, Agra 
and Assam Civil Courts Act permits cases triable by* 
the District Judge to be heard by the Additional Dis¬ 
trict Judges, there is no reason why a case under S. 25 • 
of the Provincial Small Cause Courts Act be also not 
heard by the Additional District Judge. 

The definition of the word ‘District Judge* as given 
in S. 3 (IT) of the General Clauses Act can be made 
applicable to the Small Cause Courts Act only if 
there is nothing repugnant in the subject or context. 
Subject includes a question like the hearing of a case 
after its presentation or even the presentation of 
Memo of Appeal or Grounds of Revision. When cases 
within the jurisdiction of the District Judge can, on- 
transfer, be heard by the Additional District Judge, 
there exists something repugnant in the subject and 
a literal meaning as contained in S. 3 (IT) of the Gene¬ 
ral Clauses Act cannot be given to that word. ILR 43 
All 409 and ILR 34 All 205, Ref. 1964 All LJ 998 : 
ILR (1965) 1 All 229. 

- ; S. 25 (as amended by U. P. Act 17 of 1957) — 

Revisional jurisdiction of High Court under S. 115,. 
Civil P. C. against orders of District Court passed 
under S. 25 of Provincial Small Cause Courts Act — 
Distinction between revisional jurisdiction under 
S. 115, Civil P. C. and S. 25, Provincial Small Cause 
Courts Act pointed out. See Civil P. C. (1905), $. 115. 
(1965) 2 ITJ 740 (All). 

-S. 25 — Revision admitted and listed for hearing. 

—Cannot be subsequently held to be not properly 
presented. See Civil P. C. (1908), S. 115. AIR 1962 
All 495. 

—S. 25 (as amended by U.P. Act (17 of 1957) — 
Additional District Judge appointed under S. 8 (1> 
of Bengal, Agra, Assam Civil Courts Act — Power of, 
to dispose of revisions transferred to him by District 

JT Bengal, Agra, Assam Civil Courts Act (12 of 
1887), b. 8 (1), 

W henever an Additional District Judge has been 
appointed under S. 8 (1) of the Bengal, Agra and 
Assam Civil Courts Act for the speedy disposal of 
cases and the cases have been transferred to him,, 
the very order of appointment coupled with the 
order of transfer of cases entitles such Additional 
District Judge to dispose of cases transferred to him. 
A separate order of assignment of the functions of 

a P ? j 1 ??. °* c ? sos is not necessary to be passed. 
An Additional District Judge, so appointed, is there- 
lore competent to hear and dispose of revisions under 
o. Z5 ot the Small Cause Courts Act transferred to 
him by the District Judge. AIR 1956 Pat 108; AIR 

AnT.^A 1 ^ 34 A* 1 205 ; ILR 43 AU 409, Ref. 
1962 All L J 850*1902 All W H (H C) 666. 

(as, substituted by U. P. Act 17 of 1957J 

io^ 10n , apP l ,Cal . ,on f j led in High Court before 
4-0-1957 Jurisdiction of High Court to entertain. 

Where applications in revision are filed in the High 

“ nder , S> 2a . the Provincial Small Cause 

^ c.,k?-. P . r ? 0rt0 r^ hJu ? e * 1957 * ‘hen in spite of 
substituUon of S. 25 by the U. P. Act 17 of 1957 
whereby the jurisdiction conferred on the High Court 
i!f— J? , l : he District Courts, the High Court 
filid^n il ,V» rH d k C n 0n t0 he . ar applications in revision. 
Small r gh . c ° urt uader S - 25 of the Provincial 
alT ilS 6 Ac - 1 pri0 \ t0 4th June, 1957, In 
hadStiS which prior to that date the High Court 

No 789 nf ite e T. d i°.o e ^ aUedfor - Qvil Revn. 
Om P..L. °L w 0, dated 18-11-1957 (All), Overruled. 
Om Prakeshv. Moti La), ILR (1958) l All 70 » 195^ 
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There is no authority for the proposition that an 
application in revision stands on exactly the same 
looting as an appeal, and that both are vested rights 
which can be taken away only by express enactment 
or necessary intendment. Om Prakash Moti Lai, 1958 
All L J 210 : 1958 All W R (HC) 239 : ILR (1958) 1 
All 70 : AIR 1958 All 409 (411) (Pt B) (Pr 3) (FB). 


• -S. 25 — Scope — If confers right or privilege 

— (U. P. General Clauses Act (1 of 1904), S. 6 (c) 
and (e) — (General Clauses Act (1897), S. 6 (c) and 
4e)). 

Section 25 of the Provincial Small Cause Courts 
Act as it was before its substitution by U. P. Act, 
17 of 1957 did not confer any right or privilege on 
any person. In this respect neither Cl. (c) nor Cl. (e) 
of S. 6 of the U. P. General Clauses Act is attracted. 
AIR 1958 All 404, Approved. Om Prakash v. Moti 
Lai, ILR (1958) 1 All 70: 1958 All L I 210:1958 
All W R (HC) 239 : AIR 195S All 409 (411) (Pi C) 
jPr 4) (FB). 

• -S. 25 — Application for revision — High Court 

calling for record — Effect of — ‘Thing duly done’ 

— (U. P. General Clauses Act (1 of 1904), S. 6 (b)) 

— (General Clauses Act (1897), S. 6 (b)). 

Per Mootham, C. J.: Where the High Court has 
called for the records of the cases filed under the old 
S. 25 for the sole purpose of enabling it to determine 
whether it shall exercise its revisional powers then 
■with respect to such cases there is considerable force 
in the argument that if the High Court is now no 
longer able to exercise such powers in respect of these 
cases, a ‘thing duly done', namely the calling for the 
records, is affected within the meaning of Cl. (b) 
oi S. 6, U. P. General Clauses Act, because the pur¬ 
pose of the action is wholly frustrated. 


Per V. Bhargava and M. L. Chaturvedi, JJ.: 
Clause (b) of S. 0, U. P. General Clauses Act, should 
be interpreted as covering anythiog duly done not 
only by parties litigating or claiming the right but 
also anything duly done by the Court before which 
the remedy or legal proceeding is commenced. The 
consequence of the applicability of the provisions of 
S 0 (b), U. P. General Clauses Act, therefore, is that 
it he High Court having validly called for the record 
and its order not being affected by the subsequent 
amending Act, it continues to have jurisdiction to 
pass further orders in pursuance of that valid Act 
and, consquently, to pass such order with respect 
to the case as it may think fit. Om Prakash v. Moti- 
■!al, ILR (1958) 1 All 70 : 1958 All L J 210 i 1958 
All WR (HC) 239: AIR 195S All 409 (412, 413) 
<Pt D) (Prs 8, 9,10) (FB). 


-S. 25 (as amended by U. P. Act 17 of 1957) 

Applicability to pending actions — (Interpretation 
of statutes—Retrospective effect). 

A suitor has no right to apply in revision; as a matter 
•of fact, there is nothing like a right to apply in revi¬ 
sion. The Amendment Act does not say anything 
about its effect or enforcement except that it was to 

come into force at once. The obvious meaning of the 

Act coming into force on 4-0-19o/ the date of its 
publication, was that on and after the date the Dis¬ 
trict fudge had the power of calling for a case decid¬ 
ed by a Court of Small Clauses and revising a decree 
•or order made by it. There was nothing in the Amend¬ 
ment Act to suggest that it would not apply to a case 
instituted or decided before it came into force and it 
would not be open to the Court to read any such 
qualification in it. AIR 1947 0adh 232, Dissented 
irom. ILR (19581 1 All 635 : AIR 19 o 5 All 404 (405 
to 409) (Pt A) (Prs 1, 4,11) (DB), 

-S. 25 - Revision against decree, under S. 25 — 

■Article ll(u) of Sch. 2 of; Andhra Courtt-fees and Suits 
Valuation Act, applies. (19Co) 2 Andh W R 149. 


-S. 25 — Revision — Interference in — When 

made. 

The plaintiff, who as a common carrier was entrust¬ 
ed with certain goods by their owner for carriage 
from place A to place B employed another common 
carrier for carrying them to place B. The latter 
common carrier in his turn handed over the goods to 
his driver for being carried to B. The goods never 
reached their destination. The plaintiff therefore sued 
the driver and his employer defendant No. 1 for 
recovering damages from them for loss of the goods. 
Decree against the latter common-carrier (defendant 
No. 2 was sought on the basis of his statutory liabi¬ 
lity under the Carriers Act. Suit having been allowed 
defendant No. 1 filed a revision petition against the 
decree under S. 25 of the Provincial Small Cause 
Courts Act. The essential requirement for making a 
person liable under the Carriers Act being that the 
plaintiff must be the owner of the goods. The plaintiff 
could not have sustained the action for damages for 
loss of the consignment. Consequently passing of the 
decree against defendant No. 1 had occasioned mani¬ 
fest injustice, justifying interference under the section. 
AIR 1900 Andh Pra 89, Distinguished. (1963) 2 Andh 
W R 190 : (1963) 2 Andh L T 285 : AIR 1964 Andh 
Pra 71 (74) (Pt B) (Pr 25). 

-S. 25 — Himachal Pradesh Courts Order (1948), 

Para. 35—Relative scope — Provisions of the order 
override provisions of S. 25 of the Provincial Small 
Cause Courts Act. AIR 1964 Him Pra 12 (14) (Pt B) 
(Pr 6). 


-S. 25 — Himachal Pradesh Courts Order (1948), 

Para. 35 (1) (b) — Relative scope — (Obiter). 

Section 25 of Provincial Small Cause Courts Act is 
wider in some respects but narrower in others than 
Para 35, H. P. Courts Order, 194S. It is narrower as 
while para. 35 permits interference by the High Court 
if there has been unwarranted usurpation of jurisdic¬ 
tion or failure to exercise jurisdiction or material 
irregularity in the exercise of jurisdiction there Is no 
such provision in S. 25. The aforesaid section is wider 
to this extent that while clause (b) to para. 35 (1) ot 
the Order 1948 provides for the filing of an applica¬ 
tion in revision if an important question of law or 
custom is involved the section permits interference 
if the Court has not acted according to law and 
secondly that while the section provides for infer¬ 
ence in a case irrespective of its value, an application 
in revision cannot be entertained under para. 35it 
the value of the suit is below Rs. 1,000. AIR 1964 
Him Pra 12 (14) (Pt C) (Pr 8). 

-Ss. 25 and 3 (c) - Section 2 and (Himachal 

Pradesh (Courts) Order (194S), Para. 35) Special 

law. - 

Section 25, Provincial Small Cause Courts Act. 
affords ground for interference within an ambit wider 
than that provided by para. 35 of the Himachal 
Pradesh (Courts) Order. Hence, S. 25 of the Act 
cannot be said to affect the special law contained in 
Para. 35 of the Order within the intendment otS. d 
(c) of the Act. AIR 1953 Him Pra 68 (69) (Pt A) 
(Pr 4). 

-S. 25—High Court's power of revision — Refusal 

of—Amendment—Revision. 

The power of revision under S. 12 of the Hydera¬ 
bad Small Cause Courts Act is wider than that under 
S. 115, C. P. Code. Under S. 115, C. P. Code he 
High Court cannot Interfere when the lower Court 
having jurisdiction has arrived at a wrong decision 
on a question of fact or even on a point of law. But 
the powers conferred under S. 12 Hyderabad Small 
Cause Courts Act, are wide enough to justify an in- 
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terference in some cases on a question of fact and 
law also. 

Thus, where the lower Court has wrongly refused 
to allow amendment of the plaint the High Court has 
power to interfere in revision under S. 12. I L R 
(1953) Hyd 360 : A I R 1953 Hyd 212 (215) (Pt E) 
(Pr 17). 


can entertain revision even though appeal against the 
order is competent. 1965 MPL] (Notes) 57. 

-S. 25—Powers under S.25, Small Cause Courts 

Act are wider than those under S. 115, C. P. Code— 
Simply because another view of the facts was possible 
interference would not be justified. 1965 M PLJ 
(Notes; 15. 


—S. 25— J. and K. Small Cause Courts Act, 1968 
Sint. (1911 A. D.) S. 24. 

Trial Court rejecting document of defendant on 
ground that it was not registered — Application in 
revision against order, under S. 24, J. and K. Small 
Cause Courts Act — Defendant wishing to use docu¬ 
ment only to prove admission of executant to have 
received money which was clear defence to plain, 
tifl’s suit — Held, the High Court should entertain 
revision—Scope of S. 24 is wider than that of S. 115, 
Civil P. C.-Registration Act (1908), S. 49. AIR 1964 
S C 497, Ref. to; 60 Punj Re 18S5 and ILR 11 Cal 6 
(P C) and ILR 21 Bom 250, Rel. on. 1964 Kash LJ 
302: AIR 1965 J & K 48 (48, 49) iPt A) (Prs 2, 4). 


—S. 25—Powers under—Extension. 

The powers of revision under S. 25 are wider than 
those under S. 115 ot the Code of Civil Procedure, 
1908. However, the Act does not provide for any 
appeal either on facts or on law and the powers 
under S. 25 should not be so construed as to give 
the parties a right of appeal. 4 Punj L R 1903 p. 390 
and AIR 1915 Mad 035 and A I R 1938 Bom 223 and 
AIR 1943 Nag 117, Rel. on. 1960 Ker LJ 309 « 
< 19 fl 0> 1 Ker L R 513 :1 L R (i960) Ker 539 j A I R 
I960 Ker 306 (307) (Pt A) (Pr 5) (DB). 


-S. 25—Powers of revision under. 

It is no doubt true that the powers of revision con¬ 
ferred under S.25 of the Provincial Small Cause 
Courts Act, 1887, are wider than the powers under 
S. 115 of the Code of Civil Procedure. But it cer¬ 
tainly is not equivalent to an appellate power and 
even if the High Court is of the view that a particular 
conclusion upon facts could well have been different 
it would not be ground for the exercise of the revi- 
sional jurisdiction. (1960) 2 Mad L J 323 : 73 Mad 
L W 537 i AIR 1961 Mad 152 (153) (Pr 3). 

—S. 25—Scope—Section must not be construed in 
a sense which would virtually give aright of appeal on 
law and on facts in every small cause case and which 
would be inconsistent with the finality which the 
legislature intended to attach to the judgment of 
Small Cause Court. AIR 1955 NUC (Mad) 3211. 

-S. 25 — Civil P.C. (1908), 0.41. R. 27 whether 

applies to revision petitions under Provincial Small 
Cause Courts Act (Quaere). See Civil P. C. (1908), 
O. 41, R. 27. AIR 1950 Mad 438. 

7 —S. 25 — Requirement of notice under O. 47, R. 4 
is mandatory and 0.47, R. 4 is applicable to Court of 
Small Causes. See Civil P. C. (1908), O. 47, R. 4. 
Cl. 2 (a). AIR 1965 Pat 219. 


-S. 25—Power of High Court to act suo motu — 
“-Application of party—Neceisity. 

to invoke the revisional jurisdiction of the 
High Court it is not necessary that a party should 
apply to the Court. The High Court can suo motu 
insider whether the order of the trial Court requires 

1957 Kcr L J 804 s 1957 Ker L T 
Jf 22 2 JpM 957 ) Ker 9201 AIR 1959 Ker 329 (331) 

“ S. 25—Jurisdiction—Power of District Court. 

Section 25 gives power only to the High Court to 
entertain a revision against a decree in a small cause 
aQ( ^ District Court has no powers at all of 
oiiner entertaining an appeal or a revision. 

Jke High Court thought that the C. R. 
flSSVP Court and the appeal pending in 

be District Court required to be Jointly heard, the 
f L or ?® r would have been to withdraw the appeal 
from the District Court to the file of. the High Court 
0 oe heard and disposed of along with the C. R. 
petition and not to return the C. R. petition to the 
penuone,. for presentation to the District Court to be 
with the appeal. 1957 Ker L J 804 1 

xS&ffikl ,i 022 1 ILR ( 1957 > Kcr 920 2 AI * 1959 

Ker 329 (330) (Pt B) (Pr 9). 

C* ^ Revision— Proper presentation — (M. B. 
H l P Cai2S ® Cpurts Act (40 of 1949), S. 25). See 
Bi ?rn2 0U i rt \? u J? s anR 0r(lers - Rules for Judicial 
US. Bharat Hlgh Court ' »• 12 ' 


mi«.u 25 .r Restriction of grounds of revision on ad- 
_pv. < }“ Revision against decree of Small Cause Court 

and t. in* er C . a ? ur ? e 8,1 Bounds of attack on merits 
admits* restrjoted to ground on which revision was 
H 8 ?. 1985 M P L J 102 : 1965 Jab L J 94 i ILR 

Stfiffn6*13) 335 1 AIR 1965 Madh Pra 24 < a5 > 

rev, ? ion , under s - 23 a « 

venaent oLa right of appeal under S. 24-High Court 


-S. 25—Scope—Powers of High Court. 

The High Court under S. 25 has wider powers of 
interference than under S. 115 of theCjdeof Civil 
Procedure — Of course, the High Court cannot re¬ 
verse the decision of the trial Court on a question of 
fact unless the judgment is perverse, or, has over¬ 
looked essential evidence, but it can interfere where 
the trial Court has taken an erroneous view of law. 
In revisions under S.25 questions of law can cer¬ 
tainly be raised as they are raised in second appeals 
under S. 100, C. P. Code, even if such a question of 
law was not raised in the Erst Court, provided it does 
not involve an investigation of facts. 1956 B L J R 
636 i 1950 Pat L R 393 i ILR 35 Pat 986 « AIR 1957 
Pat 168 (172) (Pt B) (Pr 31) (DB). 

[Overruled on another point in AIR 1959 Pat 133 

-;?• 25 - Revision under - O. 22, Civil P. C. not 

applicable—Civil P. C. (190S), O. 23 (Gen ). 

Order 22 does not govern tho cases of revision ap¬ 
plication though it applies to appeals. An appeal is 
always a continuation of the suit but a revision pett- 
tion cannot be said to be so. AIR 1953 Raj 169 (FB) 
i nd 1949 L“h 186 (FB), Rel. on. ILR (1961) 
2Pun, 507 : AIR 1983 Punj 208 (207) (Pt A) (Pr 3) 

25—Scope of — Section compared with S its 

(l908) ' s 

—S. 25—Revision—Grounds. 

C 2 ^ h p“ gl i lh . 0 ,I*> w ®fs °f a Court of revision under 
fk 25 » Provlncia l Small Causes Courts Act. are limited 
though more extensive than under S 115 P p H’ 

aside the decision of the fower 

270 : AIR 1954 Sau 26 (27) (Pt B) (pj,\ 3). S " ft 8 
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2. Revision only in small cause suits. 

S. 2d — Question of limitation — Decision on — 
Interference. 


Interference with the decisions of Courts under 
a. is wholly discretionary, and should not be 
resorted t°e\-ce p t in cases where justice has failed. 
Where the Court has misapplied the law of limitation, 
interference under S. 25 is not called for where 
l“ s j‘ ce has been done. AIR 1910 Cil 520, Foil AIR 
1960 Andh-Pra 89 (92) (Pt C) (Pr 12). 

", S. 25 — Small Cause Court trying suit excluded 
irom its jurisdiction and delivering judgment—Proper 
course lor High Court in revision under S. 25, Pro¬ 
vincial Small Cause Courts Act, is to dismiss suit and 

Xa. T £ u i n £ l & ti0 proper c °urt. See Civil P. C. 
(ISOS), O. 7, R. 10. AIR 1965 Cal 59. 


"—S. 25—Order in execution passed by Small 
Cause Court in its small cause side — Order is not 
appealable but revisable. ILR (1960) 1 Cal 895. 

— Ss. 25 and 23 — Revision — Small cause suit — 
Question of title involved — Plaint not returned — 
Jurisdiction of Court to try suit. 


Where a question of title is involved in the case it 
is open to the Judge to return the plaint to be pre¬ 
sented to a Court having jurisdiction to determine 
that question as provided by S. 23 of the Act but if it 
does not do so and entertains the suit it cannot be 
said to have exercised a jurisdiction not vested in it. 
AIR 1962 Him Pra 17 (22) (Pt B) (Pr 17). 


-S. 25 — Revision—Suit for arrears of rent brought 

on small cause side of lower Court — Tenant raising 
claim for abatement from contract rent on ground 
that there was silting — Suit decided on merits — 
Plaintiff in revision questioning jurisdiction of Small 
Cause Court to apportion rent — Held that he should 
have moved for transfer of suit to original side — 
High Court in revision was not bound to upset the 
decision merely because the lower Court had no juris¬ 
diction to try the suit if the decision was otherwise 
right. See Kerala Small Cause Courts Act (8 of 1957), 
S. 22. AIR 1962 Ker 239. 


-S. 25 — Suit excepted from cognizance by Small 

Cause Court tried by it — Decree is a nullity—Small 
Cause suit tried on regular side — Decree not a 
nullity—Objection raised in trial Court—Jurisdiction 
exercised by the trial Court will be referable to 
proper jurisdiction under which trial Court should 
have tried the suit — In such a case when the trial 
Court should be deemed to have exercised jurisdic¬ 
tion as Small Cause Court, au appeal may not lie and 
the jparty may be compelled to file revision under 
S. 25. Even if small cause suit were tried on regular 
side and no objection is raised an appeal would lie 
subject to the provisions of S. 102, Civil P. C. 1961 
M PL J (Notes) 254. 

-S. 25 — Suit triable on regular side tried on 

Small Cause side by Judge having Small Cause and 
regular powers — Appeal—(Civil P. C. (1908), S, 96). 

A suit was wroungly tried on the Small Cause side 
though triable on the regular side by the same Judge. 

Held, that the trial must be held to be on the regu¬ 
lar side and an appeal against the Court's decree was 
competent. AIR 1920 Lah 150, Foil. 1958 MP LJ 
(Notes) 123. 

-S. 25 — Applicability—Small cause decree trans¬ 
ferred for execution to Court of original jurisdiction 
— Latter Court passing order for arrest under S. 51, 
Civil P. C. — Remedv of judgment-debtor — Appeal 
or revision. See Civil P. C. (1908), S. 42. AIR 1957 
Mad 761. 


-S. 25 — Scope. 

Small Cause suit transferred by High Court under 
S. 24, Civil P. C. Transferee Court’s decision, inspite 
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of it having original jurisdiction only, is a small 
<-ause decision and revision under S. 25 of the Act 
*“ d , a PPeal under S. 90, Civil P. C. lies. 38 

Mad 25, Rel. on (1953) 1 Mad L J 250 : 1953 Mad 
WN5 Si 66 Mad L W 111: AIR 1953 Mad 582 (582) 

V* t A) (rr 5). 


S. 2o — Three small cause suits against different 
defendants withdrawn to original side and tried aloDg 
with original suit — Upon withdrawal the suits lose 
their character of small cause suits— Common judg¬ 
ment and joint decree — Revision filed — Duty of 
Court is to return revision petition to be re-present¬ 
ly* (1950) 2 Mad L J 495 i AIR 1951 Mad 

27d (275) (Pt A) (Pr 2). 

[Overruled in (1955) 2 Mad L J 254 (Fb)]. 

—-S. 25 — Order for ejectment passed by Civil 
Judge Junior Division UDder S. 28, Bombay Rents, 
Hotel and Lodging House Rates Control Act (57 of 
1947)—Revision — Competency. See Houses and 
Rents — Bombay Rents, Hotel and Lodging House 
Rates Control Act (1957), Ss. 28 and 29. AIR 1959 
Mys 145. 


—-S. 25 — Suit cognizable by Small Cause Court — 
Plaint returned for presenting before another Court- 
Revision—Interference. See Civil P. C. (1908), S. 115. 
AIR 1958 Pat 22 (DB). 


3. ‘ Decided,” meaning of — Inter¬ 
locutory order. 

-S. 25 — Case decided — Order under O. II, 

R. 18. Civil P. C.—(Civil P. C. (1908), S. 115, O. 11> 
R 18). 

An order for inspection of accounts passed under 
O. 11, R. 18, Civil P. C., does not dispose of the 
whole case or any part of it. It does not even in¬ 
directly amount to an order which will have material 
effect on the final disposal or decision of the case. 
Simply because the plaintiff may not carry out the 
orders passed by the Court and may thus invite rejec¬ 
tion of his plaint, the order does not amount to a 
case decided within S. 25, Provincial Small Cause 
Courts Act. 1954 A M L J 112 : AIR 1956 Ajmer 32 
(32) (Pr 5). 

-S. 25 — Revision against interlocutory order — 

Suit finally decided — Maintainability—(Civil P. C. 
(190S),S. 115). 

If a remedy is provided against an interlocutory 
order and if a party has the right to challenge that 
interlocutory order within the period allowed by the 
statute of limitation, it would not be correct to 
deprive him of that right merely because before he 
could secure the remedy in the superior Court, a final 
order is passed by the trial Court. For, the aggrieved 
person cannot be deprived of his legal right merely 
because he was unable to persuade the trial Court to 
stay its hands or the superior Court to issue an order 
staying the proceedings in the trial Court. If the law 
grants a right that right must not be negatived merely 
because the trial Court has proceeded further and 
has heard or even finally decided the suit in which 
the interlocutory order was passed. AIR 1937 Oudh 
304, Dissented from. 1956 A M L J 76 : AIR 1950 
Ajmer 9 (9) (Pt A) (Pr 2). 

-S. 25 — ‘Case decided’ meaning of — Interlocu¬ 
tory order - (Civil P. C. (1908), S. 115) - (Words 
and Phrases) — ‘Case decided.' 

The words ‘case decided* in S. 25 must be liberally 
construed and must be taken to include decision on 
all questions materially affecting the rights of the 
parties, though, not all interlocutory orders would 
amount to a ‘case decided.' It will be a question or 
fact in each case whether the question decided 
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amounts to a 'case decided* or not. Where the Court 
assumes jurisdiction which it does not legally possess, 
the order will amount to a ‘case decided’ and a revi¬ 
sion lies against it. 1956 AML] 7G; AIR 1956 Ajmer 
0 (10) (Pt B) (Pr 5). 

-S. 25 —‘Any case decided' — Order directing 

plaintiff to implead certain parties—No revision lies. 

Under S. 25 a High Court has revision*! powers 
when any case is decided by a Court of Small Causes. 
Unless a case is decided, this section would have no 
application. 

An order directing the plaintiff to join certain 
parties cannot be said to be a decision of the case. It 
give*; toe plaintiff an opportunity to join additional 
parties. If he does so. the suit would proceed. If he 
does not do so, the Court would have to consider 
what the effect of the non-joinder of the parties 
would be. The Court may even dismiss a suit if it 
feels that it cannot properiy decide the matter in the 
absence of certain necessary parties; but at the time 
when the Court directs a plaintiff to join certain 
parties, it cannot be said that the Court has decided 
a case. Such an order is not therefore open to revi- 

l !°? a / ttPi£| 1 cti 2 n under s - 2 5 of the Act. AIR 1955 
fculch 23 (23) (Prs 3, 5). 

" ^.25—Refusal to amend—Interference—Discre¬ 
tion-C. P. Code (1908). 0. 6, R. 17. 

Where the plaintiff, who had brought a suit in his 
own name for recovery of money due to a partner- 
ship nrm of which he was a partner without joining 

,° th 5 r u p3 j*/! er ' a PP* ie ^ * or amendment of 
!o? P !*A n addition of the other partners as co- 

Umitation 3 ^ ler ^ C aim had become barred by 

■ft th , at it.was quite competent for a Court in 
exercise of i»s jurisdiction under O. 6. R. 17, Civil 
F'°, c . edu , re ^° de t0 refuse the amendment of plaint 
tJ 110 ; of co-plaintiffs after the claim against 

SSpLiSiiff 01 ” 6 barred bylimitation ' 1959 

fW. - p 5 ~p? se decided—Return of plaint by Small 
Cnuri C ff Ur / f ° r P j eS6 “i j g thesame before another 
1958 1956 " M R 201, AIR 

4. "According to law." 

2Fln^7 S . C i 0pe r', Acco ; ding t0 law ’'~ Meaning of 
Tinding of fact-interference by High Court. 

^n„i e . C k ee order of ,he Co 1111 of Small Causes 
cannot be said to be according to law: (1) Where the 

erronpi^nc the Vision is based on an 

on record «mT P /° P V Ppreciation of the evidence 

the evidenn^ ,0 “u gr0 5 s misa PPfeciation of 

ev?rW„ence. (3) Where the decision is based on 

th« whlch n ? r *“ 0Dab l° “an would come to 

Tud/e Wk n r ! a k Ch j d > the Small Cause Court 
J uage. (4) Where the decision is based on an errone- 

ir™ V * eW the ,' aw * (5),Where the decision is ba<ed 
jgnonng the rules as to burden of proof. As regards 
the restraint on the powers of the High Court erer 

thaTftmav^othfl under . lhi ? Sec,ion '^ is be noted 
fere « b ii 0pe ? , t0 the Hi 8 b Court to inter- 

fhe findiD 8,of fact reached by the Court of 

vi"» sE'S'' b f*" s ” 11 ** k “ ” dfa.r.Sl 

Conrf (no fi ► gbt S, 1 °f course, open to the High 

—-S. 25—Interference In revision. 


plaintiff's claim — Judge putting plaintiff to proof — 
Held that relevant issue was framed and that the 
Judge did consider the issue raised by the pleadings 
-—No interference in revision. AIR 1953 Him Pra 68 
(69) (Pt C) (Pr 8). 

-S. 25—Revision under—When allowed—Decision 

not in accordance with law — High Court will inter¬ 
fere — Finding not perverse or against weight of 
evidence -No interference. AIR 1955 NUC iMadh- 
Bha) 3371. 

—S. 25 — ‘According to law* — High Court when 
would interfere in revision — Small Cause Court mis¬ 
directing itself and casting burden of proof wrongly 
by not dra wing correct inferences fnm documents 
by basing its findings not on evidence but on con¬ 
jectures or assumptions for which there was nothing 
in fact; to support and by overlooking important 
principles of the law of evidence—This resulting ‘in 
miscarriage of justice - High Court will interfere 
in revision. AIR 1953 Madh-Bha 32 (34) (Pt C) 
(Pr 20). 

—S. 25-Small Cause Court is duty bound to make 
its judgment self-sufficient and reasonably intelligible 
so as to enable the High Court to see that the decree 
or order is in accordance with law. 1953 M P L I 
(Notes) 260. J 

ZZL meaoi "? of - Reasons for 

decision in brief to be given. See Provincial Small 

AlRl9^2' 2 r 7, ' S - 17(11 - 1983 C ur R I 884: 

^ ^. 2 M~PrS islon base d on insufficient evidence 
?Punn 5722 P .' C ‘ (l9 ° 8, ‘ S ” 115 * AIR 1955 N U C ’ 

-S. 25—'According to law*. 

thIfnrm h /oM ' accard *“e «o law 1 implies according to 
aw , prescribed for ensuring a fair trial 
U here the trial has taken place in a manner not 
contemplated by the Code, and is nothing mSre than 
a travesty of the trial, a judgment based on such a 
trial could in no manner be accepted as beincr 

sSa Ur iJS 

ftW 8 B ‘ iLw 



5. Substantial justice. 

C °«"» A. y . “Si 

A technical contention cannot be . l. 

raised in revision unless it is shown . t0 bl 

injustice has resulted by reason of substantia 

the rules as to the trial o^ suits AIR l ?Q*ft ge D men * 0 
(104) (Pt E) (Pr 8). • AIR195S BomlOi 

^ s i955N fiSSfer Tasts 

fact when there*!,:injustice—ADDUcat 61 ™/ ° f ’ aw 01 
tion dismissed without calltoc ,1? f ,° r .restore 
corroborate allegations—ThflrR?c 8 ^; UP w D p,aintiff U 

lap. c.d. .a,, rnSha 1955 N s 

0. Discretionary orders-Revision. 

WUh di5Cre ' i0 “ a ry order. 

of rent, the trial 
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allows payment of decretal amount by instalments, 
the High Court will not in :revision, interfere with 
the order as it cannot be said that that discretion has 
been exercised in so perverse a manner as to invite 
the interference of the High Court. AIR 1949 Cal 
427, Disting. AIR 1956 Ajmer 69 (70) (Pt C) (Pr 4). 

“ S. 25 — Exercise of discretion of Small Cause 
Court, not to stay suit under S. 34, Arbitration Act — 
Revision shall not be entertained. 1952 All L J 715 i 
AIR 1953 All 149 (150) (Pt B) (Pr 7). 

-S. 25-Question of title involved — Small Cause 

Court can return plaint for presentation on regular 
side — Order of Small Cause Court not arbitrary — 
High Court will not interfere. 1902 M P L J 
(Notes) 59. 

7. Ex parte decree. 

-Ss. 25, 17 — Right to apply — Bar of — Ex parte 

decree set aside on payment of costs — Party accept¬ 
ing costs—Right to challenge order by revision. 

Where an ex parte decree is set aside on the term 
of payment of costs, the party accepting the coats 
cannot afterwards object to the order by way of 
revision under S. 25 of the Act. The principle 
underlying the rule is that when an order shows 
plainly that it is intended to take effect in its entirety 
and that several parts of it depend upon each other, 
a person cannot adopt one part and repudiate another. 
A I R 1930 Mad 208 and A I R 1956 S C 593, Rel. on. 
1958 Andh L T 472 : (195S) 1 Andh VV R 542 : AIR 
1958 Andh Pra 483 (484) (Pr 9) (DB). 

-Ss. 25 and 17—Ex parte decree—Setting aside of, 

for sufficient cause — Whether cause for non-appear¬ 
ance was sufficient is a factual matter—Court accept¬ 
ing cause as sufficient — Matter cannot be agitated in 
revision. 1960 Jab L J 610: 1960 M P L J 1109 i 
A I R 1961 Madh Pra 2. 


was granted on application by plaintiff - Judgment 

noniT, eC A ee ,- et r, as , lde and retrial ordered — (Civil P. C. 
(1908), O. li, R. 1 ). AIR 1955 N U C (Ajmer) 4789. 

-S. 25—Error of procedure. 

" here the point as to jurisdiction of the trial Court 
is raised alter all the evidence in the case is recorded 
and the Court holds that it has no jurisdiction to 
entertain the suit, nevertheless it is entitled to record 
findings on all the other points for determination 
arising in the case. It the trial Court has found that 
the claim of the plaintiff is not proved which is a 
tinding ot fact, the High Court in revision would not 
interfere with the decree even if it holds that the 
question of jurisdiction was wrongly decided. A I R 
19 d 5 Kutch 8 (8) (Pt C) (Prs 4, 5). 

S. 25 — Scope — Point for determination not set 
out in judgment — Trial Court, however, applying its 
mind to the question—No interference will be made. 
A I R 1955 N U C (Madh B) 3332. 

-S. 25—Error of procedure and of law—Suit insti¬ 
tuted in Small Cause Court — On date of first hearing 
defendant applying for adjournment without any 
affidavit to support application—Defendant unwilling 
to pay adjournment costs also — Court holding that 
defendant should have obtained leave under O. 37, 
to appear and defend suit — Application for adjourn¬ 
ment rejected and plaintiff's claim decreed — Provi¬ 
sions of O. 37, Civil P. C., held were inapplicable and 
it was not incumbent on the defendant to obtain 
previous leave to appear and defend suit—Nor was it 
necessary for him to agree to pay adjournment costs— 
If he did not pay costs he would not have been 
allowed to file written statement—Order refusing ad¬ 
journment held erroneous and liable to be set aside— 
(Civil P. C (1908), O. 17, R. 1 and O. 37, R. 1). A I R 
1959 Manipur 14 (14) (Pt B) (Pr 6). 


—S. 25 — Case proceeded ex parte — Court should 
warn it no prima facie case made out—Court acting 
erroneously with regard to its practice to the pre¬ 
judice of a party—High Court can interfere in revi¬ 
sion—(Civil P. C. (1908), O. 20, R. 4)—(Practice and 
Procedure). 

Plaintiffs filed a suit for recovery of money on a 
bond. The defence was that the loan had been repaid 
by giving a buffalo and some land on lease to the 
plaintiffs. The defendant remained absent after filing 
written statement. The plaintiff No. 1 alone entered 
the witness-box* and admitted the receipt of buffalo 
and land but stated that it was in satisfaction of ano¬ 
ther loan. The Judge however dismissed the claim. 

Held, that when the defendant did not appear and 
the Court required the plaintiff to adduce prima facie 
evidence, the Court ought to warn the plaintiff that 
such evidence as he had adduced was not in the 
opinion of the Court sufficient to establish a prima 
facie case. High Court would have power to interfere 
with a decree of Small Cause Court on a question of 
practice which went to the root of the trial when 
prejudice was caused to one of the parties on account 
of the mistake of the Court on a question of practice. 

The admission of the plaintiff could be taken into 
consideration either in its entirety or not at all. The 
Small Cause Judge acted erroneously in dissecting 
the so-called admission of the plaintiff in his deposi¬ 
tion. (1961) M P L J (Notes) 262. : 


-S. 25—Ex part decree — No application filed for 

setting it aside—Revision— Competency—Interference. 

1959 Raj L W 296: ILR (1958) 8 Raj 837-* AIR 1958 
Raj 286 (286) (Pt A) (Pr 2). 


8 . Error of procedure. 

—S. 25—Error of procedure-Court taking up case 
on date of original hearing even though adjournment 


9. Interference on questions of fact. 

-S. 25 — Excessive interest — Question of fact — 

Nothing to show that 12 per cent interest was exces¬ 
sive — No interference by High Court. See Debt 
Laws—Usurious Loans Act (1918), S. 3. AIR 1950 
Ajmer 79. 

-S. 25—Interference on questions of fact-Appre¬ 
ciation of evidentiary value of entries in document 
not of title—It is question of fact-No interference— 
Civil P. C. (1908), S. 115. A I R 1955 N U C (Ajmer) 
4800. 


—S. 25 — No interference on question of fact sup¬ 
ported by evidence. AIR 1955 N U C (Ajmer) 4750. 

-S. 25—Powers of High Court — Nature of — No 

interference on pure question of fact. 

It is true that revisional powers are reserved to the 
High Court under S. 25 but in exercising those 
powers the High Court will not, and is not intended 
to, perform the function of a Court of appeal and 
will not therefore ordinarily interfere on questions 
of pure fact. Not only is the trial Court in a better 
position to appreciate the evidence of witnesses 
whom it has actually seen and heard, but for the High 
Court to interfere on such grounds would be to 
stultify the whole object and intention of the Act 
which is designed to procure a speedy and final 
settlement of claims within the jurisdiction of Small 
Cause Courts. AIR 1952 Ajmer 45 (2) (45) (Pr 3). 


—S. 25 (substituted by U. P. Amending Act 17 of 
157) — District Judge not empowered to decide 
estion of fact — Whether particular endorsement 
as made on certain date is question of fact. 

Under S. 25 of the Act as substituted by U. P. 
mending Act No. 17 of 1957, the District Judge has 
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power to satisfy himself that a decree or order made 
in any case decided by a Court of Small Causes was 
according to law. lie is not empowered to look into 
the evidence of the case and to decide whether the 
finding of fact arrived at by the Court below is justi¬ 
fied by the evidence on record or not. Only questions 
of law can be gone into and the fact that a particular 
endorsement was made on a certain date is a pure 
question of fact and cannot be looked into by exer¬ 
cising revisional powers under S. 25. 1965 All W R 
(HC) 645 1 1965 All L J 989. 

—-S. 25—Revision under—High Court has no juris¬ 
diction to investigate into questions of fact. 

Under the provisions of S. 25, the High Court can 
only correct legal errors committed by the Small 
Cause Court. It has no jurisdiction to investigate 
into questions of fact and record different findings of 
fact from those recorded by the fudge of the Small 
Cause Court. AIR 19C3 All 574 (57S) (Pt E) (Pr 15). 

: 25-Interference on questions of fact—Find¬ 

ings of Small Cause Court Judge found perverse— 
Re-assessment of evidence in revision permissible. 

It may be ordinarily correct that a Judge sitting in 
revision cannot act like an appellate Court and can. 
not reassess the evidence once assessed by the Small 
Cause Court; but if the assessment of the evidence is 

wrong or the approach is wrong or the finding i$ 
perverse, the Judge sitting in revision has every right 
to give a judgment after correctly assessing the 

109 (110, (p“ *" W “ (HC| IM. A I H19& AM 

S. 2o-Questi°n of fact — Interference — Trial 
Court having advantage of seeing demeanour of wit¬ 
nesses and believing particular set of evidence—High 
Court under S. £5 cannot regard conclusions of trial 
be J“ g P® rverse or liable to amendment. 1961 

*n doJ' :1961 Al * L J 333 : ILR (1961) 1 

All 834 : AIR 1961 All 347 (352) (PtC) (Pr 15) (DB). 

[Overruled in AIR 1964 All 1 (FB).] 

S. 25—Question of fact—Interference. 

Finding of fact arrived at after due consideration 
ol evidence must be accepted and cannot be chal- 

32°(33) ,P, 1957 *“ L1 507 ' A,B "1 

- S. 25-Trial Court taking particular view on evi¬ 
dence-interference by High Court. 

When the Small Cause Court has taken a particular 
"® w ® n . the evidence adducod, that view is not open 
?k! rf u ei L Ce ^ a exerci , se Of revisionary Jurisdiction 
rL . u lgb Court u “«ess it is shown that the trial 
WR 9 A 3 '/& « r ° 1 Dg J ? n ,Principie. (1963) 2 Andh 

K«Cn T1151AIR 1963 A " dk 

25-Scope of revisional jurisdiction of High 

°Ldamages-Interference. (1962) 2 

Andh P ?|M 98 „ 2) „ 2 Andh L T 495 i AIR 1963 
Andh-Pra 250 (251) (Pt B) (Pr 5). 

" S- 25—Questions of fact—Interference., 

ri.i ! xer n i! o of jurisdiction under S. 28, Provin- 

f“ aU £t u f. 0 Court ? Act > H,gh ^urt cannot 
interfere with the conclusion of the trial Judge on a 

(Pr 2) qU6St °“ of fact * AIR1956 Bom 230 (236) (Pt A) 


of „„'<u 5 Question of fact—Question as to quantum 
nn tt^-Question cannot be considered in petition 

S(PtC) (Pr?)® 1 WN 1067 1 AIR 1962 Cai 111 

* acl based on disappreciation 
l c ^®“ ce 7 T B i ab.Court would iuterlere. ILR (1951) 
a Cal 279, AIR 1950 Cal 201 (202) (Pt B) (Pr 8). 


-S. 25—Interference on question of fact. 

Normally the finding of fact recorded by the trial- 
Court is not interfered with in revision but when the 
trial Court has brushed aside the documentary and 
oral evidence without giving any good reason for 
doing so and has returned a finding contrary to the 
evidence on record, the finding arrived at by the trial 
Caurt can be overset in revision. 10 J & K L R 183 : 
AIR 1952 J & K 27 (27) (Pr 4). 

-S.25—Interference on questions of fact—Perverse 

conclusion on question of fact leading to inference 
that it was not deduced from evidence — Decision is 
not according to law—Liability for claim arising on 
admission or proof—Party under liability not alleging 
or proving discharge — Conclusion that partv claim¬ 
ing cannot be believed is perverse finding. AIR 1953- 
N U C(Kutch) 4308. 

-S. 25-Interferenco on question of fact—Finding 

based on no evidence will be interfered with. AIR 
1955 N U C (Kutch) 4307. 

—S. 25—Interference on question of fact-Finding 
that cash consideration was not paid is one of fact— 
No interference. AIR 1955 N U C (Kutch) 1S12. 

7^ S M 2 M^ N ,°»i n ^ rf ^ e , D o C ^ on question of fact. AIR 
1955 N U C (Madh-B) 3369. 

-S. 25—Question of fact. 

Small cause suit for arrears of rent brought by heir 
to property of J-Judge holding that plaintiff was not 
heir of J-Question whether plaintiff was heir of J or 
not held was question of fact — Finding of Judge not 
being perverse or obviously wrong, High Court held 
could not interfere on revision side. AIR 1944 Mad 

ImnSu) 925 A11172, Ref ' AIR 1953 Madb -B 242 

-S. 25—Finding of fact. 

gi r P° we : t0 tb ® High Court to inter¬ 
fere it the decision is not according to law. If a find¬ 
ing of fact is perverse the High Court can interfere. 

hnnfrin? ' n , reg ^ d 1° a PP rec ‘ation of evidence 
should, in general, only be exercised when there is a 

very clear case of Disappreciation which has resulted 
fW Interference on question of fact-Small 

?l??€? ?i£ n j Na 9 g 4 

Madh)Pra335 , AIR 1985 Madh-Pra 24 (20) ( pfc) 
T”" 3 ;. 25 ”" Question whether amount decreed was 

M P C 12 i AIR 1960 Madh-Pra 30 (31) (Pt C) (Pr 7). 
^7?C.^7? in j ,ng t j ial summons was not duly served 
SS&rfiSSSexecution isone^Ha'cfand‘ y °“ 
594 teVuV” , ° Vhi ° a - ,I958 » 2 “X 

sTnS ) 25 “ Questi0n 0f fact - < c - P - Coda (1908), 
provisions of S. 115, C. P Cnd B u under the 

hrsr,5Sr. BSIS, - ft ; 

accordance witH the evidence,m, 
not usually interfere In reffl 
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possible to take a different view of the evidence to 
that of the Court below. The decision of the Small 
Cause Court should not be interfered with in revision 
-though it may appear even to be erroneous unless the 
conclusion is one which no Judge acting judicially 
could reasonably reach. Case law relied on. 1954 Mad 
W N 279 : AIR 1955 Mad 271 (272) (Pt A) (Pr 5). 

-S. 25-Erroneous finding of fact—Interference is 

not justified on the ground that finding of fact is in¬ 
adequate or incorrect. AIR 1955 N U C (Mad) 4544. 

-S. 25—Revision lies when trial Court has misappre- 

ciated evidence and reached psrverse conclusion 
causing miscirnace of justice. AIR 1955 NUC (Mad) 
4331. 

-S. 25—Finding of fact—Interference. 1LR (1958) 

S Raj S37 : AIR 195S Raj 2S6 (2S7) (Pt C) (Pr 5). 

-S. 25—Question of fact—Interference. 

A trial Court is in a far better position to judge the 
credibility of the oral evidence haviug an opportunity 
to hear and see the witnesses, which opportunity is 
denied to the High Court. The latter will not there¬ 
fore interfere with the conclusion of the trial Court 
on a question of fact. 1957 Raj L VV 411: I L R 
(1957) 7 Raj 898: A I R 1957 Raj 279 (281) (Pt B) 
JPr 9). 

-S. 25—Finding of fact, 

A revisional Court does not ordinarily interfere 
with a finding of fact recorded by the Small Cause 
Court Judge. When, however, a finding is based 
upon a misinterpretation or brushing aside of a very 
valuable piece of evidence, e. g., not taking into con¬ 
sideration important admissions of the plaintili, it is 
not only permissible but necessary for the High 
Court to vacate that finding in the interest of justice. 
A I R 1927 Nag 77 ; AIR 1933 Pat 145, Relied on. 
A I R 1955 NUC (Raj) 361. 


Andh W R 1S2 : A I R 1963 Andh Pra 24 (25) (Pt C) 
(Pr 10) (DB). ' 

-S. 25—Finding that clerical mistake in document 

was corrected—There is no question of law involved. 
A I R 1955 NUC (Assam) 5528. 

-S. 25 — Order wrong in law — Interference by 

High Court. 

The use of the word ‘may* in S. 25 suggests that 
even if the decree or order made in a case is not 
according to law, the High Court can refuse to 
interfere with the decree or order, especially when 
no injustice had been done to any party. When it 
appears to the High Court that interference under 
S. 25 will not be beneficial to any of the parties and 
will simply put them to extra expenses and incon¬ 
venience and will also cause delay in the disposal of 
the suit, it is but proper that the High Court should 
refuse to interfere with the order. Thus, where the 
Court wrongly orders the restoration of a suit dis¬ 
missed by it on merits the order though without 
juiisdiction will not be interfered with by the High 
Court in the exercise of its discretion under S. 25 
when the effect of setting aside the wrong order 
would be to put the parties to additional expenses 
and inconvenience. AIR 1956 Bhopal 54 (55) (Pt C) 
(Prs 6, 7). 

-S. 25—Interference—Suit for loan cannot be dis¬ 
missed because receipt does not disclose date of 
re-payment—Terminus a quo was the date of making 
the loan under Art. 57, Limitation Act. 1961 M P L J 
(Notes) 44. 

-S. 25—Error of law—Suit time-barred — Decree 

in—Illegality — Interference in revision. A I R 1939 
All 260 and 25 Nag L R 187, Rel. 1958 N1 P L J 
(Notes) 16. 

11. Question of limitation. 

See also Note 13. 


_S. 25—High Court's power of revision — Ques¬ 
tion of fact-No interference. 

Though the powers of the Court of Revision under 
S 25 of the Provincial Small Cause Courts Act are 
wider than those under S. 115, Civil P. C , yet the 
section ought not to be construed as giving the 
aggrieved party a right of appeal on points of law 
much less than on points of fact. 

Where the question involved in revision is one of 
pure fact depending upon appreciation of evidence 
(viz., that the plaintiS’s suit was false and ought not 
to nave been decreed) the High Court would refuse 
to interfere with the decision of the trial Court in 
the exercise of its discretionary powers under 

Rom 250 -AIR 1938 Bom 223 ; A I R 1941 Bom 
67 FoH. 7 S.uLB 58 : A I R 1953 Sau 108 (108. 
109) (Prs 2, 3). 

10. Error of law. 

_S 25 — Scope—In revision under S. 25, question 

of law may be raised-In addition obviousi perver,, X 
in deciding facts may also be corrected—This is also 
the scop^of S. 35 of Delhi and Ajmer Rent Control 
Act, 1952, which is very similar o S.ffiolthe 1 ro 
vincial Small Cause Courts Act. A 1 R w ° 

(Ajmer) 4405. 

_S. 25 — Interference by High Court — Obvious 

misapprehension of legal position resulting in mis- 
carriage of justice-interference justified. 

Normally, in a revision filed under S. 25, the Courts 
are reluctant to interfere, except in cases of grave 
injustice. Where there is an obvious misapprehension 
of the legal position resulting in miscarriage of 

•justice, it is right ; n ' 6rf f e ..2 
lower Court. (19C2) 2 Andh LT 20b r (1J0^) i 


-S. 23-Question of law — Interference on ques- 

tion of limitation. 

In revisions under S. 25, questions of law may cer¬ 
tainly be raised as they are raised in second appeals 
under S. 100, Civil P. C. In addition though the 
Court will not ordinarily interfere with decisions on 
fact it will interfere with a question of fact when it 
is obviously perverse. The High Court will therefore 
interfere in revision under 8. 25 on 
limitation : 1925 A M L J Sup 6 and 1940 AML) 
4™( 1). Not folL; AIR1952 Ajmer 51 (2); 1930 A ML J 
68 and SCC Revn. No. 112 of 1953 (Ajmer), Foil. AIR 
1955 Ajmer 46 (47) (Pt C) (Prs 6, r, S). 

_$ 25 —Revision under—Wrong decision on ques¬ 
tion of limitation. 

• The Court cerlainly can revise a decision of a 
Small Cause Court on a question of limitation, where 
such decision is wrong and has resulted in an 
injustice to a party. 1952 AMLJ 9 i A I R 19o2 
Ajmer 51 (52) (Pr 3). 

_S. 25-Revision under — Powers of High Court 

-Extent of-Order contravening S. 3 Limitation 
Act—Must be set aside—Limitation Act (lyuo), o. *>. 

The powers of the High Court under S. 25 are 
limited to the question of jurisdiction but extend to 
the power to see whether the judgment has been 
rendered according to law. Sections of theU® 1 ^" 
tion Act being mandatory, it is indisputable that« 
has to be obeyed in full. Any decision contrary to 

that section must be open to inter fl M Foil 

of the powers of revision. AIR 1903 S C 6^3, boll. 
(1964) 2 Andh W R 114 t A I R 1964 Andh Pra 40Z 
(465) (Pt B) (Pr 5). 
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—S. 25 — Wrong decision on point of limitation— 
Interference in revision. 

The power of revision under S. 25 is discretionary 
and the High Court will refuse to interfere with the 
trial Court's decision when no injustice has resulted 
therefrom to the applicant, even though there has 
been a misapplication of the law of limitation by the 
Court below and especially when injustice will result 
to the opposite party by such interference. Where 
the Small Cause Court negatives the plea of limita¬ 
tion raised by the defendant and decrees the suit and 
there is no doubt that the claim of the plaintiff is 
true and just, the High Court would not interfere 
with the decree in revision simply because the law 
of limitation has been erroneously applied by the 
Court below. AIR 1940 Cal 520 and I L R 15 All 
139, Rei. on. 65 Cal W N 905: 1961 All W R (Supp) 
47: 1961 All Cri R 279 ; 1962 (1) Cri L J 139 : A 1 R 
1962 Cal 97 (98) (Pt B) (Prs 5, 6). 

~—S. 25—Error of law or fact — Question of limita¬ 
tion—Revision. 

The revisional powers under S. 25 of the Act are 
discretionary and there should be no interference on 
a question of fact or of law even though the decision 
may appeal to be erroneous, unless the conclusion of 
the Small Cause Court is one which no Judge acting 
Judicially could reasonably reach. 1958 Ker L T 573 i 

1958 Ker L J 704 :1 L R (1958) Ker 1151 : A I R 

1959 Ker 356 (358) (Pt C) (Pr 6). 

12. Question of jurisdiction. 

See also Note 13. 

S. 25—Laches in making application — Point of 
jurisdiction incorrectly decided by trial Court — 
Interference in revision. 

Though the power under S. 25, Small Cause Courts 
Act is discretionary, and If .a long time has elapsed 
6ince the decree was passed the High Court should 
not exercise its discretion in favour of the defendants, 
when the point of jurisdiction was raised in the 
trial Court and was incorrectly decided there is no 
reason why the incorrect decision should be 
maintained. 1958 All W R (H C) 351 :1958 All L J 
o7o, 

“ 25, 15, Sch. IT, Art. 15 — Question of jurisdic. 

tfon —• Issue as to — Duty of Court — Nature of suit 
T Determining factor — See Provincial .Small Cause 
Courts Act (9 of 1887), S. 15. AIR 1956 Bom 254. 

—S. 25—Jurisdiction—Absence of—Revision. 

A suit which was barred by S. 47, Civil P. C., was 
erroneously held to be maintainable by Small Cause 
”° Urt - Held, that the question being one of Jurisdic- 
tton. High Court should not refuse to interfere under 
b.25. Provincial Small Cause Courts Act. 1959 
M P L J (Notes) 172. 

-—S. 25— Decree passed by Small Cause Court 
without jurisdiction — Question of jurisdiction not 

r-itV D o t, . i !l£ 0urt — 11 caa be raiset * revision — 
Civil P. C. (1908), Si. 115,9. 

r-.y* 16 !® ,he Question of Jurisdiction of the Small 
^ause Court was not raised Id the trial Court, it can 

b T? f , ore the Hi S h Court in revision. AIR 

It is a fundamental principle that a decree passed by 
a Court without jurisdiction is a nullity. Its invalidity 

ha Bnf«rn.J ip ,, 6Q , ever and wherever it is sought to 
«nn D . or1 !®MaduP 00 ’ even at the stage of execu- 

fariJfew even collateral Proceedings. A delect of 
rMn«if whether pecuniary or territorial, or in 
0f roe subject-matter of the action, strikes at 
such^o 7 authority of the Court to pass any decree, 

nArHan k 0 cured even by consent of 

Parties. AIR 1905 Manipur 52 (53) (Pt AHPrs.4, 5). 

LVol. la.] Fn.D. 67. 


-S. 25—Trial by Small Cause Court of suit for 

fruit of trees or damages — Question of title in¬ 
cidental — Suit not barred from cognizaace of 
Small Cause Court even though defendant raises 
question of title — It is in discretion of Small Cause 
Court either to try the case or return it for presenta¬ 
tion to proper Court — Court deciding to try suit 
—No error is committed. See Provincial Small Cause 
Courts Act (1887), S. 15. AIR 1954 Nag 128. 

13. New pleas. 

-S. 25—Revision under—Objection that execution 

application filed by one of the joint decree-holders is 
defective if it does not state explicitly that it has been 
filed on behalf of all the creditors, should be raised 
in the trial Court and the judgment-debtor cannot be 
allowed to raise it for first time in High Court in 
revision application. AIR 1951 Ajmer 73 (1) (74) 
(Pt A) (Pr 2). 

-S. 25—New plea — Question of Jurisdiction, 

When the question of jurisdiction was not raised 
before the Small Cause Court and that question is 
linked with a question of fact it will not be proper 
for the High Court to entertain the plea in revision. 
ILR 25 All 135; AIR 1925 All 51 and AIR 1918 All 
355(2), Rel. on. 1957 All L J 507 : AIR 1958 All 32 
(33) (Pt A) (Pr 5). 

—S. 25—New plea — Suit to recover difference of 
interest paid at rate higher than statutory rate — Plea 
that dinorence should in law be regarded as moneys 
had and received by the creditor to the use of debtor 
-Such allegations not made in plaint-Debtor cannot 
flowed to raise such point at the stage of revision. 

( 1902 > 2 L 7 2001 < 1962 > Andl * W R 182 : AIR 
1963 Andh Pra 24 (25) (Pt B) (Pr 9) (DB). 

—S. 25-Re visional Jurisdiction of High Court — 

Objection to Jurisdiction raised for first time before 

t tobe raised - 196 * Aodh 

P,I l 6 6 2 2 8 ,'l l 63 “ 140 ' 1963 A ° db 

■ —S. 25—Succession Act (1925), S. 332 - Objection 
to su t on ground of want of executor’s assent cannot 
be raised in revision for Erst time. AIR 1956 Bom 102. 

—• S. 25—New plea in revision— Failure of lessee to 
pay property tax which he was bound to pay — 

m.nr_ *R! yin ,? Sa T ~, S , uit b ? him for reimburse. 

Ss 69 7 f| tl0 f^ f P . a . nt . “ringing case within 
Ss. 09 and 70, Contract Act - Allegations neither 

fMsee d of n0 his7i»hl?r rted M 1 • am ° UntS *° admission by 

-wEidLS b "’Jy — No, sn»° n question framed 

„ f g t d ? Cre c “ P,ea tha * landlord had 
not made out case under Ss. 09 and 70, Contract Act 

f, a °not be raised for Erst time. 1955 Mad W N 998 , 
(Pt A) (Pr^5). d LJ 531 ‘ AIR 1955 Wad 555 (556) 
-S. 25—New plea. 

Point about which there is no hint either in the 
pleadings or the issues framed will not be allowed to 
be raised in revision. 1953 Mad W N 58 . tIQW i 

Mad L J 250 « 66 Mad L W 111 • AIBiawu jftl 
(583) (Pt B) (Pr 7). ' AIK 1853 M “d 582 

~~S. 25—New point. 

kJi.vTi? 1 ' 011 whether korfa (under raiyatil rivht i. 
heritable by custom is a mixed question of l«» 
fact and cannot be allowed to be raised fj+hl r 1 
time in revison in absence of any evidence* nn^ firi 'j 
on the point. 1953BLJR 338^ AlIt D tec °rd 

(32) (Pt A) (Pr 4). ' AIR 1954 p “t 32 


14. Powers of High Court. 
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ordered to enable plaintiff to adduce evidence con¬ 
trary to admission — Civil P. C. (1908), 0. 41, R. 25. 
AIR 1955 N U C (Ajmer) 1263. 

-Ss. 25 and 23 — Suit dismissed as not cognizable 

by Small Cause Court — S. 23 does not apply — 
Revision — Suppression of material fact by applicant 
— High Court would not remit case to regular Court 
in exercise of its discretion. 1961 Jab L J 570 : 1961 
M P L J 175 : AIR 1961 Madh Pra 152 (153) (Pt B) 
(PrS). 

15. Limitation for revision. 

-S. 25—Limitation for revision against rejection of 

application for substitution of legal representative — 
Remedy of revision not followed — Second in- 
fructuous application — Application for revision — 
Limitation of 45 days expiring— Relaxation of limita¬ 
tion cannot be permitted. AIR 1955 N U C (Madh B) 
3762. 

16. Forum of revision. 

See Note 1. 

SECTION 27 


Held, that the suit was of small cause nature and 
when the valuation of such a suit was within the 
pecuniary jurisdiction of the Court exercising small 
cause powers, to that extent, his decision was final 
and not open to appeal. A I R 1936 Pat 428, Rel. on. 
AIR 1954 Vin Pra 49 (49) (Pt B) (Pr 3). 

SECTION 29 

-S. 29 — Cognisability — Plaintiff alleging joint 

cultivation and suiDg for share of produce removed 
by defendant — If cognisable by Small Cause Court. 

According to plaintiff he and defendant had taken 
a joint lease of a field but defendant removed entire 
crop without giving plaintiff's half share. Plaintiffs, 
therefore, sued for the value of his share. No part, 
nership was alleged. 

Held, that the suit could not be said to be one 
for account; that there were no allegations in the 
plaint which would amount to an offence and that 
the suit was cognisable by Small Cause Couit. 1960 
Nag L J (Notes) 30. 

SECTION 32 


-S. 27—Order in execution passed by Small Cause 

Court in its small cause side—Order is not appealable 
but revisable. ILR (I960) 1 Cal 895. 

-S. 27 — Munsif having jurisdiction to try suit of 

Small Cause nature trying such suit in ordinary 
jurisdiction—That fact does not take away the prohi¬ 
bition of appeal against his decision in such suit. 
AIR 1950 Cal 109 (110) (Pt B) (Pr 6). 

_S. 27—Order scaling down decree under Madras 

Agriculturists’ Relief Act 1938 passed by Small Cause 
Court is not appealable. AIR 1953 Mad 908 (Pr 1). 
-Ss. 27 and 16-Court having small cause jurisdic¬ 
tion tryiDgsuiton its original side-Decree is not 
void—No appeal but revision lies. AIR 1962 Manipur 
1 (Pt B). 

_S. 27—Setting aside decree on ground of fraud. 

Where a decree passed by a Small Cause Court is 
sought to be set aside on the ground of fraudulent 
suppression of summons and fraud is not proved, the 
decree cannot be set aside merely on the finding that 
the summonses were not properly served. A I R 1950 
Pat 284 (285) (Pt A) (Pr 5) (DB). 

_Ss 27 15. 16—Suit of small cause nature filed as 

money suit - Small Cause suit tried as ordinary suit 
hv Court having small cause jurisdiction — Decree is 
not appealable? 58 Punj L R 307 , A I R 1956 Punj 
233 (233, 234) (Prs 6 to 8). 

__Ss 27 and 15 — Nature of suit is determined by 

relief claimed -Suit for recovery of Rs. 20 - Suit is 
small cause suit - Suit instituted in Court having 
small cause Court power but tried not summarily 
but as regular: suit — Decree is not appealable. A 1 H 
1955 NlIC (Punj) 5722. 

_ Ss 27 16, 33-Cause against defendant that bis 

action was wrongful and illegal but not necessarily 
penal —Held, that suit was of small cause nature 
Valuation of suit within pecuniary jurisdiction ot 
Court exercising small cause powers - 
extent its decision is final. AIR 1954 Vmd-Pra 49. 

-S. 27-Scope - Suit raising question of bona fide 

claim of defendants-Decision in-Finality-Art. 35 
(ii)—Applicability. . 

If upon the plaint a question of bona fide claim on 
behalt ot the defendant is obvious, then Art. do pi) 
will have no application. 

Where upon the facts stated in the plaint the cause 
against the defendant was that his action was wrong¬ 
ful or illegal but was not necessarily penal: 


—— S. 32 — Plaint properly filed as original suit irj 
District Munsif’s Court—Subsequent enhancement of 
Small Cause jurisdiction of Subordinate Court — 
Return of plaint for presentation to proper Court- 
Plaint represented on small cause side of subordinate 
Court—Trial proceeding without any objection — 
Decree passed — Decree held not a nullity merely 
by reason of order of return of plaint being invalid. 
See Civil P. C. (1908), O. 7, R. 10. AIR 1962 Andb 
Pra 442 (DB). 

-S. 32 — It is manifest from S. 32 that Chapter 3 

in which S.15 occurs is applicable only in regard to 
the nature of suits cognizable by Court ot Small 
Causes and has no reference to the value of suit 
contemplated by S. 15. (1959) 1 ADdh W R 161: 
I L R (1958) Andh Pra 740 : A 1 R 1959 Andh Pra 3 
(Pt A)(DB). 

-S. 32 (2) - Scope. 

Section 32 (2) in terms is not comprehensive enough 
to take in a case where a suit was instituted in odo 
Court and the jurisdiction of a Court of Small Causes 
was conferred on a different Court.ILR (1957) Audb 
Pra 270 : (1957) 1 Andh W R 340 i 1957 Andh L T 
346 i A I R 1957 Andh Pra 133 (134) (Pt B)(Pr 4> 

(DB) ‘ SECTION 33 

- S. 33 - Civil P. C, S. 73 - Same Court - Two 

Small Cause decrees passed by same Court against 
same judgment-debtor - One-decree transferred for 
execution to original side of same Court and1 assets 
realised — Other decree not transferred to original 
side prior to receipt of assets - Other decree-holder 
not entitled to claim rateable distribution under S. 73. 
AIR 1961 Andh Pra 422 (DB). 

_S 33-Chapter III in which S. 15 occurs is ap¬ 
plicable only in regard to nature of suit cognizable 
by Court of Small Causes and has no reference to the 
value of suits contemplated by S. 15..(1959) 1 Andh 
W B 161 1 1 L R (1958) Andh Pra 740 i A I R 195» 
Andh Pra 3 (DB). 

-S. 33-Civil P. C., S. 115 -Interference in revision 

-Discretion of High Court - Cross-suits - Small 
cause suit and original suit jointly tried by CJurt 
haviDg both jurisdictions on its original side at inst¬ 
ance of one party and in spite of objection.by-other 
-Revision - Party inviting joint trial cannot raise 

objection as to Court’s jurisdiction- No interferen 

if decree is found to be correct. 1962 Ker L J 

1962 Ker L T 319 i AIR 1963 Ker 51151. 52) iPrs V 
and 4). 
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-S. S3—Trial as regular suit—Change of proce¬ 
dure — Rajasthan Small Cause Court Ordinance (8 of 
1950), S. 30. • 

If a suit is instituted or proceedings have com¬ 
menced in any suit as a regular civil suit, it cannot 
afterwards be tried as a Small Cause Court suit: AIR 
1937 Nag 200; AIR 1922 All 112, Rel. on. 1951 Raj 
L W 145 : ILR (1951) 1 Raj 176 : AIR 1951 Raj 149 
(149) (Pr 1). 

-S. 33—Scope—Decision in suit of nature of small 

cause by Court of original jurisdiction is final and not 
open to appeal. AIR 1951 Vin Pra 49. 

SECTION 35 

-—S. 35—Small cause suit—Munsif having jurisdic¬ 
tion succeeded by Munsif without Small Cause Court 
powers-Direction of District Judge to try it as 
regular suit — Not an order under S. 24, Civil P. C. 
—Decree in such suit — Maintainability and appeal- 
ability - Civil P. C. (1908), Ss. 24, 96. 

A Munsif without Small Cause Court powers who 
succeeds Munsif having Small Cause Court jurisdic¬ 
tion, has no jurisdiction to try a Small Cause suit as a 
regular suit if it has been instituted in the Court of 
the previous Munsif as Small Cause Court suit, when 
at the time of the trausfer of the previous Munsif 
there is at that place as Subordinate Judge who exer¬ 
cises Small Cause Court powers, even though there is 
direction of the District Judge to try the suit of small 
cause nature as a regular Civil Suit. Such direction 
of the District Judge is not an order under S.24, Civil 
P. C. When such a case has been tried as a regular 
suit by a Munsif without jurisdiction, an appeal 
against the decree and judgment therefrom does lie. 
AIR 1931 All 574 (FB) and AIR 1925 Oudh 101, Rel. 
on. AIR 1964 All 420 (421) (Pt A) (Pn 7, 8, 9, 10). 

c —5 s ;, 85 Bnd Provis °— Ex parte decree passed by 
hmall Cause Court—Afterwards said Court abolished 
--Application to set aside ex parte decree — Applica. 
tion made to ordinary Court under S. 35—Section 17 
applies. See Provincial Small Cause Courts Act (1887), 
S. 17, Proviso. AIR 1962 All 514. 

^—S. 35 (2)—Himachal Pradesh (Courts) Order 1948 
Paras. 35 (i)(b) Proviso 2. 24, 2 (v) - Proviso 2 to 
Para. 35 (1) (b) not in confiict with S. 35 (2) of Act or 
Para. 24 of Courts Order. AIR 1903 Him Pra 53 (53. 
54) (Pn 5. 6). ' 

-S. 35—Small cause suit pending in Court with 

n V“, il o au /, e ^ p n 0wers Cwe transfcrred-Appeal 
—Civil P. C. (1908), S. 24 (4). F 

Held, that on the date of transfer of the suit, it was 

not transferred from the Small Cause Court because 

on that date the Judge presiding on that Court had 

no powers of a Small Cause Judge. It was also clear 

that the transfer was under S. 35 of the Small Cause 

^ the fiction created by 

HamIk! P,C ’. 00111(1 not bo a PP |ied to 

hold that the Court trying the transferred suit was 

° n l e . d ?rt t0 , be * S 0 *? of Sma » ^es. An 
appeal, therefore, lay to the District Judge against the 
decree of the trial Court. C, R No 1059 d*f*d 9 9 

60. Foil. 1961 M P L J (NiM 124. 

SCHEDULE II, ARTICLE 1 

2 * Af j\ 1 "7 S y il *? r of feu on export 
of cotton seed levied and collected by State - Levv 

cS Dged “ nieg *' “ 11 “Sizable ly Small cSS, 

£or relund ? f lho amount recovered 
1 on account of permit fees levied bv the 
State Government on ootton seed meant lor 

StLTaTuSMoSiS 
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diction. The suit was filed in the Court of Small 
Causes. 

Held, that Art. (1) of the Second Schedule of the 
Provincial Small Cause Courts Act was broadlv 
worded and excludes from the cognizance of a Small 
Cause Court a suit concerning any act done by or by 
order of the Government. The plaintiff claimed a 
right to get back his money which was recovered 
from him in the form of illegal levy. The Court had 
to investigate if the act of the State Governmint of 
levying permit fees and appropriating that amount 
was authorised by law. Such a suit was excluded 
from the cognizance of the Court of Small Causes. 
1959 Nag L J (Notes) 130. 

— Sch. 2, Art. 1 — Civil Procedure Code, S. 102 
—Consignment booked on Railway — Consignment 
not delivered — Suit for damages for non-delivery of 
consignment — Suit not excepted from cognizance of 
Small Cause Court# 

PlaintifPs claim for damages of Rs. 600 on account 
of non-delivery of consignment was decreed. On 
behalf of the appellant it was contended that the suit 
was excepted from cognizance of the Court of Small 
Causes by the provision contained in Art. 1 of the 
II Schedule of the Act. 

Held, that the act of refusing to deliver the con¬ 
signment was not an act which could be said to have 
been done by or by the order of the Central Govern, 
ment. Ordeis passed by the officers of the depart¬ 
ments ot Government which were commercial in their 
nature were not acts done or orders passed by an 
otocer of Ihe Government in official capacity. 37 Mad 
533 and 1 - Cal 290, Foil. A Small Cause Court had 
jurisdiction to entertain such a suit, it being a suit 

Th« l°* n ^K tr o Ct , and not ? n tort 28 Mad 213, Foil. 

f ,k e Railw , a y authorities of Kitni refusing 
to deliver the goods (wheat in this case) might have 

f™tmlu rSUa “ Ct . 0 n , J “ order (lotcr-Zonal Wheat 
Control Movement Order, 1957) in this case pro- 

a ated by tde Central Government, but the refusal 

by no stretch of imagination be held to be that 

(Not«) t 66 et ° nt ' (Appeal dij missed). 1965^1 P LJ 
SCHEDULE II. ARTICLE 2 

hlwffl 8 has d0Qe 50m8, htng Which was^not 
lint S?' Rel - on - 1959 lib L J 473,19S9 p , , 

doei not fall under Art. 2. s «Peiseded - Suit 

Pormlssion so to act, but Mmintteria^offi^ ^ 
otherwise obeying the order of the CW ivk r , 0r 
essence of the action relate £ L Wher « the 
plaintiff himself as a mere sntor JIWl by ^ th6 
in the former suit of a certato defendaQ t 
Government under a decreet* to 

Ca^es 

$$ K&SS Dirti™ 

w N 057 1 AIR 1950 Mad 33 (33) (p, g 91 1949 ^ad 
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-Sch. 2, Art. 2 — Rajasthan Small Ciuse Courts 

(Ordinance) (8 of 1950), Schedule, Art. 2—The suits 
which concern acts purporting to be done by any person 
who is not a party to the suit in pursuance of a judg¬ 
ment or order of a Court are excepted from the cogni¬ 
zance of Small Cause Court. 1952 Raj L VV 258 : 
1LR (1952) 2 Raj 348 : AIR 1952 Raj 188. 


SCHEDULE II, ARTICLE 3 

-Sch. 2, Art. 3— Government Officer appointed a? 

Officer-in-charge of Municipal Committee, but con¬ 
tract on which suit is based was made with Secretary 
acting for Municipal Committee—Suit not excluded 
from Small Cause Court’s jurisdiction. 1962 Nag L J 
(Notes) 23. 

SCHEDULE II, ARTICLE 4 

-Sch 2, Art. 4-Suit for rent of non-agricultural 

property is triable by Small Cause Court. See Provin¬ 
cial Small Cause Courts Act (1887), S. 15. 1962 
M P L J (Notes) 6. 

-Sch. 2, Arts. 4, 11 and 35—Scope — Suit by land¬ 
lord againat tenant for damages for unauthorisedly 
cutting some trees on leasehold is a small cause 
suit — Arts. 4 and 11 of Sch. 2 are clearly applicable 
—Suit does not come under Art. 35 (ii). See Provin¬ 
cial Small Cause Courts Act (1887), S. 15. AIR 1959 
Mys 1G2. 

-Sch. 2, Art. 4 (as amended in Bombay) —Saura- 

shtra Rent Control Act, Ss. 27 (1), 28 (l) — Suit for 
eviction—Trial by Small Cause Court — Right of 
appeal given by S. 28 (1) is not affected by adopting 
procedure of a Small Cause Court. See Houses and 
Rents — Saurashtra Rent Control Act (20 of 1951), 
S. 27 (1). AIR 1955 NUC (Sau) 4109 (DB). 

SCHEDULE II, ARTICLE 7 


-Sch. II, Arts. 7 and 8 — Suit for rent other than 

house rent. 

A suit for arrears of rent in respect of a wooden 
cabin which cannot at all be used for residential pur¬ 
poses and in which a question of apportionment of 
rent arises is not cognizable by a Small Cause Court in 
view of Sch. II, Arts. 7 and 8 of the Provincial Small 
Cause Courts Act. AIR 1927 All 194; A I R 1930 P.sh 
55, Dist. 1952 A M L J 2: AIR 1952 Ajmer 47 (2)(4<) 

(Pr 3). 

_Sch. II, Arts. 7 and 31-Applicabihty. 

Defendant took a lease of pasture lands from the 
Government subject to certain conditions. The defen. 
dant cultivated the land in breach of the conditions 
andthe Collector imposed penalty upon him in accor¬ 
dance with the terms of the agreement. On failure 
cl the defendant to pay the same, a suit lor its reco¬ 
very was brought on small cause side: 

Held that the suit was one for damages for breach 
of contract pure and simple and was cognizable by 
Small Cause Courts, although in fixing the quantum 
of damages, the Collector had regard to the income 
or pro6ts which the defendant might be eipectedto 
have received from the unauthorised use of thei land. 
Neither Art. 7 nor Art. 31 was applicable (1951) 1 
Mad L J 164: 64 Mad L W 261: A I R 1951 Mad 710 

(710) (Prs 4 and 6). , , 

_Sch II, Arts. 7, 8, Ss. 15 and 25-Case involving 

Question of realisation of rent of immovable property 
1 Sma'l Cause Court has no furlsdirtion See Provm 
cial Small Cause Courts Act (188 1 ), 5. 15. A I K 196o 
Manipur 52. 

_ q c u it, Art. 7 - Suit for recovery of arrears ot 

rent of * shop with costs and interest — Suit is not 
covered bv Art. 7. See Provincial Small Cause Courts 
Act (1887), S. 15. AIR 1955 NUC (Raj 306. 


SCHEDULE II, ARTICLE 8 
SYNOPSIS 

(Provincial Small Cause Courts Act (L837), Sch. 2, 
Art. 8.) 

1. Rent—Meaning of. 

2. Suit for rent—Illustrative cases. 

3. Suit not for rent—Illustrative cases. 

4. Damages for use and occupation. 

5. House rent. 

6 . “Court expressly invested with power.” 


!• Rent—Meaning of. 


-Sch. II, Art. 8—Rent—Meaning of. 

The word ‘rent’ is used in respect of immovable 
property like land, house and shops. The woid ‘rent* 
therefore, has distinct meaning from the word ‘hire' 
and unless suits for hire are specifically excluded 
from the cognizance of Court of Small Causes it can¬ 
not be held that the suit for hire would not lie in the 
Court of the Small Causes. Thus the suit for the 
recovery of hire for boats is not excepted under Art 8. 
7 Ind Cas 553. Rel. on. 10 J & K L R 82 1 AIR 1952 J 
&K 15(15) (Pr 2). 


-Sch. II, Art. 8 — ‘Rent 1 what is — Suit to recover 

hire charges. 

The word ‘rent’ as occurring in Art. 8 of Sch. II 
has a reference to rent in respect of immovable pro¬ 
perty and it does not mean hire charges in respect of 
a movable property such as a loud speaker. Hence 
Art. 8 does not exclude from the jurisdiction of Small 
Cause Court, a suit for hire charges in respect of such 
a property. AIR 1927 Rang 94 and AIR 1957 Raj 279 
and A I R 1952 J & K 15, Rel. on; 1950 Madh BLR 
490, held not correct. 1957 M P C 717 : 1957 Jab L J 
1045 :1958 M P L J 56: AIR 1958 Madh Pra 52 (53) 
(Prs 5, 7, 8). 

-Sch. II, Arts 7, 8 and S. 15—Case involving ques¬ 
tion of realisation of rent of immovable property— 
Small Cause Court has no jurisdiction. See Provincial 
Small Cause Courts Act (1887), S. 15. AIR 1965 
Manipur 52. 


—Sch. II, Art. 8—Rent, what is. 

Where the same land is used by larger number of 
>ersons for grazing their cattle and the only charge 
nade is a fee per head of cattle there cannot be said 
o be tenancy nor a lease ot the land. The licence to 
rraze cattle would not in these circumstances amount 
o a lease since no right to the land is created, and 

he persons grazing their cattle are not tenants. A 

uit for recovery of grazing fee is not a suit for rent. 
1951 Nag L J 237i I L R (1952) Nag 115: A I R 1951 
Sag 50 (51) (Pr 15). 

_Sch II, Art. 8-Transfer of Property Act (1882), 

; X 05 — Rent—Share of fruit on mango trees. 

Ancestors of A planted certain mango trees in the 
rairmazrua land of the laudlord B, merely as trespas¬ 
sers, but there was agreement between B and the 
mcestors of A by which half the share in the trees 
and the fruit thereof was to be taken by B and the 
rther half by the ancestors. B settled the land witn 
C recognizing C as his tenant. C, by a registered sale 
deed translerred his rights to D who, by a su. in the 
Small Cause Court claimed half the share in the fruit 
trees on the land from A. The question was whether 
the share in fruit amounted to‘rent within Art. Bot 
Sch. II, Provincial Small Cause Courts Act and whe¬ 
ther D could claim the share: 

Held, (i) that the word ‘rent’was not defined by 

the Provincial Small Cause Courts Act but the share 
in fruit was not a payment for the use and occnp 
tion of any land and hence was not rent within the 
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meaning of the Bihar Tenancy Act; nor was it rent 
within the meaning of S. 105, T. P. Act as the share 
was payable under an agreement between the parties 
which did not amount to lease. The suit for the share 
was therefore not a suit for rent within Art. 8 and 
hence was cognizable by the Small Cause Court: Case 
law discussed. 

(ii) that on settlement of the land with C, the rights 
of the landlord B in the trees passed to C who had 
validly transferred them to D. D was, therefore, 
entitled to the half share of fruit of the trees: 24 
W. R. 330 and AIR 1930 Pat 382, Rel. on. A I R 1950 
Pat 284 (285 to 288) (Pt B) (Prs 6, 7, 8) (DB). 

-Sch. II, Art. 8 y ‘Rent* — Meaning of — Hire for 

movables — Jurisdiction of Small Cause Court — 
(Rajasthan Small Cause Courts Ordinance (8 of 
1950), Sch. II, Art. 8). 

Although the use of the word ‘rent 1 in modern times 
is not confined to payment received for the use of 
immovable property only and it is used in connection 
with movables also, the primary meaning of the term 
is properly referable to a paymgnt for the enjoyment 
of immovable property only. It is in this latter sense 
that the term has been used in Art. 8 in the Provin¬ 
cial Small Cause Courts Act or its counterpart in 
Rajasthan namely, the Rajasthan Small Cause Courts 
Ordinance. The word ‘rent 1 has not been used in the 
Article to cover suits relating to hire for movables 
and therefore a Small Cause Court has jurisdiction to 
try such suits. I L R (1957) 7 Raj 898: 1957 Raj L W 
4lli AIR 1957 Raj 279 (280) (Pt A) (Prs 5, 8). 


2. Suit for rent’-Illustrative cases. 

-Sch. II, Art. 8—Suit for rent. 

The plaintiff gave certain land to the defendant for 
a period of three years at a certain annual rent for 
the purpose of making biicks by excavating the earth 
therefrom and allowed the defendant to remain in 
possession. The plaintiff brought a suit for arrears of 
rent. 


Held that the case was not one of mere licence of 
profit a prendre or even the sale of the earth. It was 
a case of demise of land and therefore the suit for 
rent was barred from the cognizance of Small Cause 
Court under Sch. II, Art. 8. 12 All L J 36; 22 All L J 
839, Re!, on; I L R 31 All 342, Dist. 1952 All W R 
320* 1952 All L J 0641 AIR 1952 All 874 (874, 
875) (Prs 3,5). 


Sch. II, Art. 8 — Jurisdiction of Small Cause 
Lourt — Suit for recovery of rent other than house 
rent— (Civil P. C. (1908), S. 102). 

Article 8, Sch. II of the Provincial Small Cause 
j /0Ur [ s Act excepts from the cognizance of a Court of 
email Causes suits for recovery of rent other than 
house rent unless the Judge of the Court of Small 
Causes has been expressly invested by the State Gov¬ 
ernment with authority to exercise jurisdiction with 
respect thereto under Notification No. 3009 J, dated 
June 0,1951. In the absence of such investiture, the 
bar under S. 102 of the Code of Civil Procedure does 
not apply, (i960) 04 Cal W N 172. 

j n, Art. 8 — Suit for rent described as for 
damages. 

a 'j her u *k 0 ^enant agrees to give the landlord a 
nxed share of the produce as rent and not to appro¬ 
priate the produce without first paying this share 
an 2 ithe landlord sues the tenant for damages for loss 
suttered by misappropriation of the crop by the 
tenant the suit is rreally for rent and, as such, not 

fliToU lPt AVdrT)! 1 CaUS6 C ° Urt AIR 1950 Kulch 

IL ^5?*. II, Art. 8 — Suit for rent of cinema house is 
(Notes) 70 ty SmaU CaUSe CoUfL 1959 M P L J 


3. Suit not for rent—Illustrative cases. 

-Sch. II, Arts. 8 and 13—Suit for licence fee is not 

one for rent — (Transfer of Property Act (18S2), 
S. 105). AIR 1955 N U C (All) 5810. 

-Sch. II, Art. 8 — Suit for arrears of amount due 

from the defendant in respect of Bazaar dues — Suit 
docs not relate to interest in immovable property — 
Not excluded from Small Cause Court's jurisdiction 
—;Muoicipalities—C. P. and Berar Municipalities Act, 
S. 78-A - C. P. Code (1908), S. 9. 1962 Nag L J 
(Notes) 23. 

-Sch. II, Art. 8—Suit for rent. 

A suit for recovery of the money value of the half 
share of produce of bhag cultivation from the defen¬ 
dant who is allowed to cultivate the land on the 
stipulation that he would be paid half the produce by 
way of wages is not a suit for rent and therefore is 
not excluded from cognizance of the Small Cause 
Court. 1953 B L J R 388 i AIR 1954 Pat 32 (33) 
(Pt B) (Pr 5). 


4. Damages for use and occupation. 

-Sch. II, Arts. 8 and 31 — Tenancy terminated — 

Suit for damages for use and occupation is triable 
by Small Cause Court. 1959 Nag L J (Notes) 54. 

-Sch. II, Art. 8 — Suit for damages for use and 

occupation in respect of non-agricultural properties 
would be triable by a Small Cause Court. Therefore a 
suit relating to rent against a tenant of such property 
would be triable by Small Cause Court. 1962 M P 
L J (Notes) 0. 

-Sch. II, Art. 8 — Suits for damages for use and 

occupation relating to house within municipal limits 
rr Small cause nature. See Provincial Small Cause 
Courts Act (1887), S. 15. 1961 JabLl 90: 1901 
M P L J 20. 

5. House rent. 


-—Sch. II, Art. 8— Suit for arrears of rent in respect 
of wooden claim which could not at all ba used for 
residential purposes and in which question of ap¬ 
portionment of rent arose, is not cognizable by a 

Court in view of Arts. 7 and 8. AIR 
1952 Ajmer 47 (2). 

-Sch. II, Art. 8 — Suit for arrears of house rent is 

not a suit relating to immovable property and can 
always be filed in Small Cause Court though suit for 

AtttoM 9 property cannot be fi ^d there. AIR 1950 
All 131. 

- —Sch. H, Att. 8 — Application under S. 7-B, U. P. 
Temporary Control of Rent and Eviction Act treat¬ 
ed as plaint in suit for arrears of rent — Jurisdiction. 
See Houses and Rents - U. P. Temporary Control of 

iSsI NU cSiYlSo'' 13 1947 '' S - T B ,7) ' A,R 

7 ^ch. II, Art. 8—Suit for arrears of rent of a shop 
in cabin on municipal land is cognizable by Small 
Cause Court. 

Held, on facts that having regard to the scheme of 
the Act and the meaning of Art. 8, Schedule II of the 
Small Cause Courts Act, there was no doubt that the 

. j^. dld , n0t o ex ?, lu „ de the rent of a ^op from 
^Jurisdiction of a Sma 1 Cruse Court. Therefore, a 

Sn f „n „ t T r Q° un 0f a £ hop was ‘he juris- 

?Js9 M P T h T ?M a < ?«B Se c C ?} ,r , t n L Rev,slon allowed). 
1959 M P L J (Notes) 68, Foil, 1964 M P L J (Note,) 

" Sch. II, Art, 8—Suit for rent of open plot-Land 

assessed to land revenue—Jurisdiction. 

Claim in suit in the Small Cause Court was for re. 

rent of °Pen plot, for diversion tax and 
premium in respect thereof. The land was assessed 
to land revenue. The claim was decreed. 
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Held, that claim for only house rent was within 
the cognizance of the Si)all Cause Court. The suit 
for rent of a site was different from the one for house 
rent and was not cognizable by a Small Cause Court 
unless it was expressly invested with jurisdiction in 
that behalf. (Decree of Small Cause Court was set 
aside). (Revision allowed). 1964 M P L J (Notes) 71. 

—^Sch. II, Art. 8 — Property (house) mortgaged 
under usufructuary mortgage without interest—Mort¬ 
gagor taking it on lease from mortgagee — Suit for 
recovery of rent was maintainable by Small Cause 
Court— S. A. 47/59, dated 20-10-62(Gwalior Bench), 
Foil. 1964 M P L J (Notes) 55. 

-—Sch. II, Art. 8-Suit for rent of shop is triable by 
Small Cause Court. 1959 M P L J (Notes) 68. 

-Sch. If, Art. S — Suit to recover arrears of rent— 

Question of fixation of standard rent raised by tenant 
— Jurisdiction of So:all Cause Courts is not ousted. 
See Provincial Small Cause Courts Act (1887), S. 15 
(3). AIR 1960 Punj 11 (DB). 

-Sch. II, Art. 8 —-Suit for arrears of rent filed as a 

small cause suit — Tenant praying for fixation of fair 
rent on ground that the rent was excessive—Jurisdic¬ 
tion of Civil Judge to try it as small cause suit not ous¬ 
ted. See Houses and Rents—Saurashtra Rent Control 
Act, S. 27 (2). (1956) 9 Sau L R 24. 

6 . “Court expressly invested with power*’. 

-Scb. 2, Art. 8 — Judge not expressly invested to 

try suit-Effect. 

Where the Judge of the Small Cause Court was 
not specially authorised under Art. 8. a decree passed 
by him for rent of a vacant land leased to defendant 
held was without jurisdiction. AIR 1951 Punj 389 (2) 
(390) (Pr 3). 

SCHEDULE II, ARTICLE 11 

-Sch. II, Art. 11 — Extent of tenancy — Suit in 

Small Cause Court for, but in respect of plot of land 
governed by T. P. Act—Delendant not disputing the 
amount of rent payable but disputing the extent of 
tenancy — Question being outside the scope of the 
suit, the Court should leave the same open for ad¬ 
judication in future proceedings. AIR 1951 Cal 302 
(302) (Pr 2). 

-Scb. II, Art. 11 — Applicability — Test—Deter¬ 
mining factor. 

The question whether a suit does or does not fall 
within the jurisdiction of a Court of Small Causes 
has to be decided prima facie upon the language of 
the plaint. Where the plaintiff's suit is in essence 
and in substance a suit for payment of a sum of 
money as arrears of rent, the fact that incidentally the 
question of plaintiff’s title to the property may have 
to be gone into does not take away the jurisdiction 
of the Small Cause Court. ILR (1954) Madh B 172 i 
AIR 1954 Madh B 34 (34, 35) (Pr 3). 

-Sch. II, Art. 11 and S. 15-Suit for interest duo 

on mortgage of house in form of rent suit—Not main¬ 
tainable in Small Cause Court. See Provincial Small 
Cause Courts Act (1887), S. 15. AIR 1961 Madh Pra 
152. 

-Sch. II. Aits. 11 and 31 - Suit for refund of 

earnest money as also for damages of breach or 
contract—Small Cause Court's jurisdiction. 

A suit for refund of earnest money as also for 
damages on account of the breach committed by the 
defendant of a contract of lease, is not a suit falling 
within the purview of either Art. 11 or _ Art - 01 
Sch. II of the Provincial Small Cause Courts Act. 
Such a suit is not excluded from the jurisdiction of 
the Small Cause Court under any of the said Articles. 
50 I C 629, Foil. 1961 MPLJ (Notes) 3. 


“ Sch. II, Art. 11 — Suit for compensation for 
breach of covenant for title — Jurisdiction of Small 
Cause Court. 

The plaintiff who had purchased 3 Khasra Nos. 
from the defendant and who was dispossessed from 
two of them by persons who claimed rights in the 
lands filed a suit for refund of Rs. 880 as compen- 
sation. 

Held, that in this case the issue would be one of 
title, viz., whether the defendant had title in him to 
sell the two fields and in view of Art. 11 of the 
Provincial Small Cause Courts Act, the suit cauld 
not be considered to be one of a small cause nature. 
1958 MPLJ (Notes) 151. 

——Sch. II, Arts. 11 and 35 — Sait for recovery of 
price paid for immovable property on being dis¬ 
possessed by rightful owner -Jurisdiction. 

A suit for recovery of the price paid to the defen¬ 
dant for the purchase of property on the ground 
that the plaintiff has been dispossessed by a claimant* 
whose claim had been recognised by a decree of 
Court is a plain and simple suit for damages when 
there is no prayer in that suit to determine the right 
or enforce the right or interest in auy immovable 
roperty. It is not outside the jurisdiction of the 
mall Cause Court under Art. 11. (1897) ILR 20 
Mad 155, Distinguished. Nor does the suit fall under 
Art. 35 and therefore the Small Cause Court has 
jurisdiction to entertain the suit. AIR 1920 Bom 362, 
Doubted and Distinguished. 1957 Mad W N 171: 
(1957) l Mad L J 186 i 70 Mad L W 288 : AIR 1957 
Mad 673 (673) (Pt A) (Pr 2). 

SCHEDULE II, ARTICLE 13 

-Sch. II, Art. 13-Applicability—Suit for licence 

fee is not a suit for rent. AIR 1955 NUC (All) 5810. 

-Sch. II, Art. 13, S. 15 — Suit by municipality for 

recovery of arrears of municipal taxes by force of 
statute and not by reason of any interest in immov¬ 
able property does not come within Art. 13, when 
plaintiff merely claims a money decree^ without 
claiming any charge given to it under S. 107, Bengal 
Municipal Act — Small Cause Court has jurisdiction 
to try and decide the suit. AIR 1950 Cal 415 (DB). 

-Sch. II, Art. 13 - Applicability - Article does 

not apply to suit for share by one person against 
another who has realised entire amount. AIR 19o> 
NUC (Raj) 4042. 

SCHEDULE II, ARTICLE 15 

_Sch. II. Art. 15 — Suit for redemption of goods 

pledged—If small cause. 

Where the pawner sues for redemption of the 
goods pledged, whether after a valid tender of the 
loan or on ascertainment of the amount due, he 
cannot be deemed to be seeking a relief of specific 
performance of the contract. He is, in the one case, 
suing for his goods simpliciter, and in the other, 
suing for them coupled with an offer of the amount 
due on the loao. In either case, the suit is for deli¬ 
very of specific goods, and as such is maintainable 
on the small cause side. AIR 1959 M P 97, kollowed; 
AIR 1919 Oudh 73 and AIR 1921 Oudh 124. Differed 
from. 1961 Andh L T 145: (1961) 1 Andh W R 74 i 
AIR 1961 Andh Pra 312 (312, 313) (Pr 5). 

-Sch II. Art. 15 and S. 15 — Compromise decree 

declaring rights of parties — Plaintiff getting right to 
recover amount of money from defendant — Suit to 
recover such amount lies in Small Cause Court and 
is not one for specific performance — Suit tried as 
regular suit does not change its nature — No appea . 
See Provincial Small Cause Courts Act (9 of 1887R 
S. 15. AIR 1961 Bom 221. j 
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-Sch. II, Art. 15 and Ss. 15, 25 — Question of 

jurisdiction — Issue as to — Duty of Court — Nature 
of suit — Determining factor indicated. AIR 1956 
Bom 254. 

-Sch. II. Art. 15—Suit for “specific performance”, 

what is, indicated — Plaintiff merely claiming money 
payable to him under a contract, the suit is in no 
sen>e to be treated as a suit for specific performance 
of a contract. AIR 1955 NUC (Madh B) 1311. 

—Sch. II, Art. 15 — Suit for refund of money paid 
in a contract to sell property is cognizable by a Small 
Cause Court. 

Held, on facts that what the plaintiff desired to 
obtain from the Court was not rescission of the con¬ 
tract but the recovery of the money advanced. 
Art. 15 which applies only to a suit lor the specific 
performance or rescission of the contract would not 
exclude the suit from the cognizance of the Small 
Cause Court. AIR 1930 Pat 429, Foil. 1962 MPLJ 
(Notes) 335. 

—-Sch. Hi Art 15—Suit for redemption of pledged 
articles is int a suit for specific performance of con¬ 
tract and as such is not excepted from the jurisdic¬ 
tion of the Small Cause Court under Art. 15, 
Schedule 11, of the Provincial Small Cause Courts Act. 
1959 M P L J 57 :1959 Jab L J 130 1 1959 MPC 54s 
AIR 1959 Madh Pra 97 (99) (Prs 1L, 16) (DB). 

—Sch. II, Art. 15 — Applicability — Suit for 
'specific performance* — Meaning of. 

Defendant, a member of an aboriginal tribe, gov¬ 
erned by the C, P. Land Alienation Act, agreed to 
sell property to the plaintiff but the Deputy Commis¬ 
sioner did not sanction the transfer. Plaintiff sued in 
the Small Cause Court to recover the amount paid 
towards consideration. 

Held, that the claim was not one for specific per- 
lormanc 0 of the contract and it was triable by the 
Small Cause Court. 1959 MPLJ (Notes) 15. 


Sch. II, Art. 15 — Applicability—Suit by vendor 
to recover balance of purchase money. 

Generally speaking, a suit by a vendor to recover 

the purchase money or any balance alleged to be 

<iue on a sale of immovable property falls within the 

category of a suit for specific performance. Where 

therefore a suit is not even one to recover a specific 

jjnpaid amount but raises generally the question of 

now a specific contract of sale has been performed it 

is one which is not of a small cause nature and the 

decree passed by the Small Cause Court is accordingly 

jurisdiction. AIR 1943 Mad 701 (FB), Rd, on. 

7? d k* 220 ' Dist * 0953) 1 Mad L J 321 i 1953 

/Sa N 338 1 Mftd L VV 230 1 AIR 1953 Mad 
559 (500) (Pr 2). 

2 15 — Suit for redemption of pledge 

tor value of Ri, 70 — Nature of — Jurisdiction of 
omall Cause Court not excluded. 

d 1* for redem PNon of a pledge of the value of 
is a SU K cognizable bv a Small Cause Court 
and does not come within the exception provided in 
a° Sri*- II of the Provincial Small Cause 
^>ourts Act. The reason is that where the pawner sues 

Pledged, whether after a 
vaita tender of the loan or on ascertainment of the 
amount due, he cannot be deemed to be seeking a 
relief of specific performance of the contract. The 
L he u p , awn ° r Is one for delivery of specific 

SsLttK <K, 555 ' ~ 

Sch. 2, Art. 15 - Suit to enforce award 'is nor 

one for specific performance. not 

. A suit to enforce an award, namely, for recovery of 


money payable under an award is not a suil for 
specific performance of a contract and hence is 
cognizable by a Small Cause Court. I L R 28 Pat 569; 
AIR 1950 Pat 48 (49) (Pt A) (Pr 2) (DB). 

-Sch. II, Art. 15 — Dispossession of usufructuary 

mortgagee — Suittto recover mortgage money — Suit 
not based on covenant in deed — Held, could be 
entertained by Small Cause Court — Limitation - Suit 
governed by Art. 97 and not by Art. 110 or 120, 
Limitation Act. See Transfermf Property Act (1882), 
S. 08 (1). I L R (1960) 10 Raj 1608. 


SCHEDULE n, ARTICLE 19 

-Sch. II, Art. 19 — Specific Relief Act (IS77), 

S. 42 — Suit for recovery of money illegally collect¬ 
ed — Need for finding as to illegality of levy while 
claiming refund does not make suit a suit for declara¬ 
tion — Held, suit was cognizable by Court of Small 
Causes—Specific Relief Act (1903),: S. 34 — Specfic 
Relief Act il877), S. 42. (1965) 2 Mad L J 510. 

-Sch, II, Arts. 19 and 43 — Suit for recovery of 

money wrongly realized by Customs and Excise 
Department as licence fee —Jurisdiction of Small 
Cause Court. 

A suit claiming refund of licence fee for sale of 
liquor, wrongly realized under a demand by Customs 
and Excise Department, does not fall under Art. 43. 
The powers of the officers of the Customs and Excise 
Department do not include, according to the Rajas, 
than Excise Act, issue of process for recovery of any 
excise revenue. Article 19 also is not per se appli¬ 
cable as the plaintiff has not asked for any declara¬ 
tory relief. The main relief is the recovery of the 
money wrongly realised, and in such cases the addi¬ 
tion of the prayer for declaration even if made does 
not prevent the suit from being a nature cognizable 
by a Small Cause Caurt. 1958 Raj L W 107 : I L R 

(Pr 7 ? )) 1 Ra< 139 1 AIR 1957 Rfli 396 (397 > < PtA > 
SCHEDULE If, ARTICLE 24 

Sri 1 - II, Art. 24 — Applicability—Suit for refund 
ot money paid under arbitration agreement. 

The plaintiff and defendant 3 entered into an arbi¬ 
tration agreement in pursuance of which they depo¬ 
sited each a sum of Rs. 100 with defendant 2 and 
appointed defendant 1 as arbitrator to decide certain 
Dnd dispute. The arbitrator was to give his award 
wUhin one month and defendant 8 was to produce K 

. r : h ? r rr dep0sltioQ before the arbitrator. In default, 
plaintiff was to get the disputed land. Defendant 3 

a k pei / 0r ? “5 p \ rt °Vcontract to enable the 

si r md?£ r #i t0 f d 5 cide , tho dispute. The Pontiff then 

SS l ^fo d0 i eD . dfl o nls ?* ur , n of Rs - 100 deposited 
with defendant 2 and also for compensation. The 

defence version that the arbitrator had delivered the 

Was ° st a ? d that defendant 2 had paid 

? **3 ° {amoun j ?f Rs. 100 to defendant 3 was 

the defendants. S8 ** W “ S decreed against a11 

Held that (i) the suit was not one to contest an 
award within Sch. II, Art. 24 and therefore was not 
e “ ap 5J f ;°“ , the cognizance of a Small Cause Court! 

lu) t he liability to refund the amount of Rs 100 to 
the plaintiff solely rested with defendant 2 as no part 

to defeodant 3. Hence no deSree 
could be passed as against defendant 3 for refund of 
the amount. AIR 1952 As,am 158 (158) (Pr J) ° f 

SCHEDULE II, ARTICLE 29 

ATilVpKe^' 89 " Agricultural PWtaership -i. 

uidK 6 29. Provincial Small Cause Courts Act 
ship. 92 P Pun Re 1889,Voll, 0 (NotM) n 9 Q" 


1064 


PROVINCIAL SMALL CAUSE COURTS ACT (1887). Sch. II. Art. 29 


-- Sch. 2, Art. 29 —Batai agreement — Plaintiff 
alleging agreement to pay half cost of cultivation of 
Its. 11)0 and receive half produce and suing for 
Ps. 450 on giving account — No allegation that 
balance was struck—Article 29 applies. 

Plaintill in his plaint alleged that the parties entered 
into a batai agreement under which plaintiff was to 
pay half the amount of expenses of cultivation of 
Its. 100 of his land which he paid and that defendant 
was to give him half the produce and pay half the 
jama out of Its. 291. Plaintiff sued for an amount of 
Rs. 450 giving his own account in the plaint as to 
how the figure was arrived at. There was no allega¬ 
tion that the balance was struck. 

Held, that the suit fell under Article 29 (c), Pro. 
vincial Small Cause Courts Act as there was agricul¬ 
tural partnership. 28 Nag L R 198 and 10 C P L R 29, 
Rel. on, AIR 1917 Nag 170 (2), Dist. 1952 Nag L J 
(Notes) 90. 

SCHEDULE II, ARTICLE 30 

—Sch. II t Arts. 30 and 31, S. 15—Suit by one co- 
owner against other co-owner for recovery of rent 
realised from tenant in excess ot his share—Suit is 
one for accounts within Art. 31, Provincial Small 
Cause Court Act (1887), Ss. 15 (1). 56 Cal W N 12: 
AIR 1952 Cal 736 (DB). 

SCHEDULE II, ARTICLE 31 

—Sch. II, Art. 31—Suit for specific amount — 
(Accounts). 

Article 31 refers to suits for accounts. A suit for a 
specific amount which has wrongly been credited 
in the defendant’s account with the firm of the 
plaintiffs, where it is not at all necessary to investi. 
gate the various items in the accounts is not barred 
by Art. 31. Nor does such a suit amount to a rectifi¬ 
cation of account by re-opening it. AIR 1944 Nag 
124, Disting. AIR 1953 Ajmer 9 (10) (Prs 5, 6). 

-Sch. II, Art 31—Suit for mesne profits—Cogni¬ 
zance by Small Cause Court—If barred. 

‘Profits' within the meaning of Art. 31 does not 
include mesne profits. Hence, a suit for mesne profits 
is not excepted from the cognizance of Small Cause 
Court by Art. 31 of Schedule II. 

The expression “mesne profits" refers to wrongful 
possession and not dispossession. 65 Cal W N 1U67 : 
AIR 1962 Cal 111 (112) (Pt A) (Pr 2). 

—Sch. II, Art. 31—“Suit for accounts.” 

There is a clear distinction between suits for ac¬ 
counts and suits in which decrees are passed afte r 
taking some accounts. A suit for money where the 
amount is to be determined on accounting is not a 
suit for accounts. 65 Cal VV N 1067 : AIR 1962 Cal 
111 (112) (Pt B)(Pr 4). 

-Sch. II, Art. 31—Applicability—“Account"—Co- 

aharers—Suit by one against another for share of 
profits of joint property. 

A suit simpliciter for recovery of profits of immov¬ 
able property wrongfully received by a co-sharer 
defendant does not fall under Art. 31 of the 2nd 
Schedule to the Provincial Small Cause Courts Act. 
This article is concerned with a suit which is a suit 
for an account. Whether a suit is one for account 
within the meaning of this article must depend 
upon the relation in which the parties stand to each 
other, and the nature of the invocation required 
to afford relief to the plaintiff. 23 C. 884, Foil. 56 
C W N 12 i AIR 1952 Cal 736 (737) (Pr 7) (DB). 

-Scb. II, Art. 31 and S. 15-Civil P. C. (1908), 

S. 2 (12) and O. 20, R. 12-Suit for liquidated amount 
of mesne profits—Suit is not suit for accounts and 
is not excluded from cognizance by Court of Small 


Causes -Suit for accounts—Test indicated. — See 
Provincial Small Cause Courts Act (9 of 1887), S. 15. 
196o Jab L J 1012 : AIR 1966 Madh-Pra 186. 

— Sch. II, Arts. 31 and 35 (ii) — Applicability- 
Damage for, ’tendu leave’ gathered — Suit for 
damages cognizable by Small Cause Court-Ques¬ 
tion of title incidentally referred—Jurisdiction of 
Small Cause Court not ousted. 

Held, on facts that before Art. 35 (ii) could be 
deemed to apply it must be shown and alleged not 
merely that there was a cutting or damage done to 
trees or other objects but that it was done with some 
criminal intent or act. Where there was no allega¬ 
tion of criminal act or intent the suit was cognizable 
by the Court ,of Small Causes. AIR 1936 Nag 276 ; 
AIR 1936 Pat 428 and AIR 1927 All.288, Foil. The 
dispute in the case was with regard to leaves after 
they were already severed or gathered from the trees. 
Tendu leaves would be included within the expres¬ 
sion 'growing crop’ as used in the T. P. Act and, 
therefore, didnotconstitute immovable property. AIR 
1959 S C 735, Rel. on, AIR 1933 Nag 87 : AIR 1930 
Nag 42, Dist. Further, the jurisdiction of a Small 
Cause Court would not be barred if merely inciden¬ 
tally the question of title was required to be gone into. 
AIR 1954 Nag 128, Foil. 1962 M P L J (Notes) 19. 

-Scb. II, Art. 31 — Suit for refund of earnest 

money as also for damages of breach of contract of 
lease— Suit not falling within purview of either 
Art. II cr Art. 31—Such suit is not excluded from 
jurisdiction of Small Cause Court. ; 1961 M PL J 
(Notes) 3. 

-Sch. II, Art. 31, S. 15, Art. 7 — Defendant 

took a lease of pasture lands from the Government 
subject to certain conditions. The defendant culti¬ 
vated the land in breach of the conditions and the 
Collector imposed penalty upon him in accordance 
with the terms of the agreement. On failure of the 
defendant to pay the same a suit for its recovery.was 
brought on Small Cause side. 

Held that the suit was one for damages for breach 
of contract pure and simple and was cognizable by 
Small Cause Court, although in fixing the quantum 
of damages, the Collector had regard to the income 
on profits which ‘.the defendant might be expected 
to have received from the unauthorised use of the 
land. Neither Art. 7 nor Art. 31 was applicable. 
(1951)1 Mad LJ 164 1 64 Mad LW 261 1 AIR 
1951 Mad 710 (710) (Prs 4. 6). 

-Sch. II. Art. 31-Conditions for applicability 

stated—Suit against agent by principal for money 
had and received-Suit for balance due after deduc¬ 
ting expenses and commission—Suit is not for money 
received by defendant for plaintiff's use-Limitation 
Act (1908), Art. 82 — See Mysore Small Cause Courts 
Act (8 of 1911), Sch. I, Ait. 8. (1951) 29 Mys L J 41. 

-Sch. II, Art. 31-Suit against agent for value of 

goods received by him and sold by him is cognizable 
by Small Cause Court. AIR 1955 N U C (Orissa) 
711. 

-Sch. II, Art. 31 — Applicability—Suit for fixed 

amount as mesne profits. 

A simple suit for mesne profits is not excluded 
from the jurisdiction of the Small Cause Court unless 
a decree tor accounts is expressly asked for. 

Article 31 relates to suits for account as also suits 
in which the Court can pass a decree only upon 
taking some accounts. Therefore, all suits in which 
the mortgagor prays for recovery of surplus collec¬ 
tions and in which a decree is asked for profits ot 
immovable property wrongfully received by tne 
defendant, are excepted from the cognisance ot 
Small Cause Courts. In effect, it is a suit in whiIcb 
decrees in terms of O. 20, R. 16, C. P. Code ca 
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passed. Thus where the relief sought is that “the 
plaintiff be given a decree for Rs. 400 against the 
defendants for mesne profits” and other ancillary 
relief in the shape of cost and there is no prayer for 
accounts, the amount beiDg fixed, it is a suit triable 
by a Court of Small Causes. 1957 Pat L B 152: 
1952 B L J R 382 : I L R 36 Pat 624 : AIR 1957 Pat 
713 (714, 715) (Prs 16 to 19, 21) (DB). 

— Sch. II, Art. 31—Suit for recovery of specific 
sum on basis of khata, for price of goods supplied — 
Defendants denying any transaction and‘pleading 
bar of suit under S. 11 and O. 2, R. 2 of Civil P. C.— 
Return of plaint on ground that suit was one for 
accounts, held premature. 1963 Baj L W 208. 

—Sch, II, Art. 31—Applicability—Suit for accounts 
—What is. 


Where the plaintiff prays in the plaint that the 
defendant be asked to render accounts and brings a 
suit for an '.indeterminate amount then the suit is 
clearly one falling under Art. 31 of the Schedule. If 
on the other hand, the plaintiff sues for a specific sum 
of money and it is the defendant who alleges that the 
suit falls under Art. 31 then before the Court can 
hold that it does so, the defendant must prove to Its 
satisfaction firstly that other transactions besides 
those in suit have taken place between the parties, 
secondly that the plaintiff is liable to render account 
to the defendant and thirdly that the suit cannot be 
disposed of satisfactorily without taking accounts. 
1959 Raj L W 296: ILR (1958) 8 Raj 837« AIR 
1958 Raj 286 (287) (Pt B) (Pr 4). 


SCHEDULE II, ARTICLE 34 

-Sch. 2, Art. 34 and S. 15 — Suit for amount In- 

curied in repairs to damaged car on account of acci¬ 
dent on the strength of the policy of insurance—Is a 
suit on policy of insurance within Art. 34 of Sch. 2 
c n Such a sui * k no * cognisable by the 

Small Cause Court See Provincial Small Cause 
Courts Act (1987), S. 15. AIR 1965 Pat 55. 


SCHEDULE II, ARTICLE 35 

“—Sch. 2, Art. 35 — Scope — Suit for recovery of 
price of immovable property paid on being dispossessed 
by rightful owner does not fall under the Article. See 
SmaU Cause Courts Act (1887), Art. 11. 
AIR 1957 Mad 673. 


SCHEDULE II, ART. 35 (i) 

“-$cb. 2, Art. 35 (i)—Obstruction to water channel 
oy defendant — Accumulation of rain water on de- 
ten da nt s land — Injury caused to plaintiff’s wall — 
auit for compensation for injury — Art. 35, if applies 
- Easements Act (1882), S. 33. 

Where damages are claimed for the injury caused 
to the plaintiff’s wall on account of the accumulation 
or rain water on the defendants' land, the suit does 
not fall within the purview of Art. 35 (i) although 
this was the result of the defendants’ obstructing the 

ah? * aa which water used to flow out. 1950 
AH L J 60 ! AIR 1950 All 519 (520) (Pt A) (Pr 4). 

*~"S c b. 2, Art. 35 (i) — Obstruction or diversion of 
water course. AIR 1955 NUC (Madh Bha) 1311. 

SCHEDULE n, ART. 35 (ii) 

/••Sch. 2, Art. 35 (ii) — Suit for refund of purchase 
— No fraud or dishonesty alleged—Case held 
not tor compensation of act punishable under S. 415, 
*enal Code. AIR 1955 NUC (Ajmer) 1328. 

T^Sch. 2, Ait 35 (ii) — Suit for compensation for 

oftree Mf»gtog to plaintiff valu- 
disclosing offence under Ch. 17, 
^Sg^IfrCodo-—Civil Court has jurisdiction—Finding of 
L,rlI ninal Court that defendant had committed no 


offence is irrelevant in determining question of its 
own jurisdiction—Allegations in plaint should only be 
looked to. See Provincial Small Cause Courts Act 
(1887), S. 15. AIR 1962 All 480. 

— Sch. 2, Art. 35 (ii) — Scope — Defendant unlaw, 
fully removing raoonj from plaintiff’s property—Suit 
for damages — Plaint alleging criminal offence — 
Jurisdiction. 1957 All L J 944 : AIR 1958 All 16$ 
(169) (Pt A) (Pr 6). 

-Sch. 2, Art. 35 (ii) — Suit for recovery of money 

— Plaintiff alleging that defendants removed trees 
with intent to cause wrongful loss to plaintiff — Suit 
held not cognizable by Small Cause Court, AIR 1955 
NUC (All) 2744. 

—Sch. 2, Art. 35 (ii)—Applicability—Suit for com¬ 
pensation for wrongful detention of goods — Suit not 
cognisable by Small Cause Court. AIR 1942 Bom 3I0> 
Disting. 1961 N L J (Notes) 52 (Bom). 

-Sch. 2. Art. 35 (ii) — Scope — Suits when can bo 

said to fall under Cl. (ii) — Duty of Court — Alleged 
act of defendant need not have been actually found 
by a Court to be a crime — Defendant need not raise 
the objection as to jurisdiction. 69 Cal W N 545 t 
AIR 1965 Cal 59 (65) (Pt A) (Pr 22). 

-Sch. 2, Art. 35 (ii) — Objects and Reasons for in¬ 
troducing Cl. (ii) in 1914. 

Clause (ii) in Art. 35, Sch. 2 was added by Act 0 of 
1914. The justification for introducing this provisional 
stated in the Object and Reasons was that under the 
then existing law, complicated suits which practically 
involved a criminal charge punishable under Chap. 17 
of the Penal Code, against the defendants if their 
value was within the pecuniary jurisdiction of Pro¬ 
vincial Small Cause Courts were triable by a summary 
procedure which allowed no right of appeal upon the- 
facts and required no full record of the evidence, thus 
depriving the defendant of the possibility of clearing 
his character by an appeal from an adverse decree. 
The position was unsatisfactory and the legislature 
wanted to exclude such cases from the jurisdiction 
of such tribunals. 69 Cal W N 545 : AIR 1965 Cal 59 
(62, 65) (Pt E) (Prs 14, 22). 

—Sch. 2, Art. 35 (ii) — Tenant cutting and appro* 
printing trees planted by his predecessor - Suit by 
landlord for compensation alleging tenant entitled 
only to fruits of trees — Tenant claiming right to cut 
trees under law — Suit held cognizable by Small 
Cause Court. 


The right of a landlord and a tenant in respect of 
trees is very often a disputed right depending in some 
cases upon statutory provisions and in others upon 
custom or otherwise. A criminal case for theft or mis¬ 
chief or misappropriation can easily be defeated by 
defendant urging that he had a right to cut the trees, 
or that he bona tide believed that he was entitled to 
cut the trees. In such a case a suit for compensation 
would not be excluded from the cognizance of the 
hmali Cause Court under Sch. 2, Art. 35 (ii): AIR 
19 23 C^ 508. air 1928 CaUM; AIR 1930 Pat 575 
and AIR 1928 Cal 940, Ref. 

A suit was brought by landlord against tenant for 
compensation for cutting and appropriating trees on 
the ground that the tenant was a non.permanent 
theka tenant who had only the right to enjov the 

SS?^f«H?? # V The ^ t,ra “-i w * ,re t0 have been 
h 5 s predecessor. The tenant claim, 
ed that he had a right to cut the trees under the law i 

Held, that the suit was not excepted from the 
cognizance of the Small Cause Court under Sch <> 
Art 35 U). AIR 1950 Cal 109 (110?Ill) 


• i j ► 35 * * Applicability — Allegation* 
made in plaint must contain the ingredients of 
offence under Chapter 17 of the PenaTCode. * 
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The question as to whether Art. 35 (ii) of the Pro¬ 
vincial Small Cause Courts Act applies or not has to 
be decided on the allegations, made in the plaint. The 
plaint should disclose the commission by the defen¬ 
dant of an offence under the Chap. 17 of Penal Code. 

Where allegations made in the plaint are merely 
that the plaintiffs were the owners of the disputed 
ghala and the defendants had cut 160 beds of grass 
out of the aforesaid ghala and thereby caused damage 
to the tune of Rs. 30: 

Held, that suit was cot covered by Art. 35 (ii) of 
Sch 2 and that it was cognizable bv the Court of Small 
Causes. AIR 1962 Him Pra 17 (22) (Pt A) (Pr 18). 

7 —Sch. 2, Art 35 (ii) — Grazing of cattle in asser¬ 
tion of rieht — Suit to recover damages — Suit is not 
covered by Art. 33 (ii). 

Where the defendants are within their rights, as 
burtandars, in cutting grass or allowing their cattle to 
graze on the ghasni, prima facie, the mens rea to con¬ 
stitute a criminal offence under Chap. 17, Penal Code 
is absent. Hence, a suit for recovery of a sum claimed 
as damages caused by the grazing of the defendant's 
cattle is not covered by Art. 35 (ii) of Sch. 2. AIR 
1938 Lah 759, Rel. on. AIR 1955 Him Pra 56 (56) 
(Pt B) (Pr 3). 

-Sch. 2. Art. 35 (ii) — Scope—Suit for recovery of 

price of thela on hire to defendant and alleged to 
have been stolen from his custody—Suit is cognizable 
bv Small Cause Court. AIR 1955 NUC (Madh Bha) 
2994. 

-Sch. 2. Art. 35 (ii) — Claim for compensation 

for obtaining chilli bags irom plaintilf's mother frau- 
dulently — Claim excluded from Small Cause Court 
jurisdiction. 1962 MPLJ (Notes) 250. 

-Scb. 2, Art. 35 (ii) — Claim for return of mov¬ 
able articles — Cognizable by Small Cause Court — 
Civil P. C., 0. 46. R. 7. 

Plaintiff filed a suit alleging that the defendant had 
effected an outright sale ot his Ghana and Kadhai 
(articles used for preparation of sugarcane jaggery) 
lor a consideration of Bs. 400 and that it was agreed 
between the parties that the plaintiff would lend the 
said articles to the defendant without charging any 
rent, whenever so required. The defendant took the 
articles on loan, but refused to return the same. The 
plaint was returned to be presented on Small Cause 
side and later it was again returned for presentation 
to the regular side. Hence the plaintiff moved the 
District Judge for a reference to the High Court 
under O. 46, R. 7, Civil P. C. 

Held, that the claim which was for return of 
movable articles, was triable by a Small Cause Courti 
JLR 46 All 683, Foil. Held further, that it was open 
to the High Court to set aside the order of the Small 
Cause Court even though the same was not chal¬ 
lenged by way of revision i AIR 1934 Nag 257, Foil. 
1962 MPLJ (Notes) 54. 

-Sch. 2, Art. 35 (ii) - Suit for - Damages for 

tendu leaves gathered is cognizable by Small Cause 
Court —Question of title incidentally referred—Juris, 
diction is not ousted - See Provincial Smal Cause 
Courts Act (1887). Art. 31. 1962 MPLJ (Notes) 
19 

-Sch. 2. Art. 33 (ii)—Suit for recovery of entrus¬ 
ted article or its price is cognisable by Small Cause 
Court. 1959 M P L J (Notes) 17. 

-Sch. II, Art. 35 (ii) — Suit under - Offence 

against property — Test. 

Where in a suit for recovery of advance paid, it 
was alleged in the plaint that under an agreement ot 
sale of the suit property defendant had induced plain- 
till to pay an advance to him on false representations 
of absolute title and had been thus cheated the plain. 


tiff and had committed an offence under S. 415, 
Penal Code. 

Held, that the facts of this case clearly take the 
suit out of the category of suits of Small Cause 
nature, and the exemption under Art. 35 of Sch. II, 
Provincial Small Cause Courts Act, is clearly appli¬ 
cable : AIR 1924 Ail 430, Rel. on. AIR 1936 Mad 
610 (612) (Pt C) (Pr 6 ). 

-Sch. 2, Art. 35 (ii) and S. 15—Offences against 

property — Averments showing defendants's action 
to be illegal but not penal — Jurisdiction of Court 
not barred. 1963 Mys L J 325. 

-Sch. 2, Arts. 35 (ii), 4 and 11 and S. 15 - Suits 

of small cause nature — Suit by landlord against 
tenant for damages for unauthorisedly cutting some 
trees on leasehold is a small cause suit — Arts. 4 and 
11 apply — Suit does not come under Art. 35. AIR 
1959 Mys 162. 


- 7 — Sch. 2, Art. 35 (ii)—Jurisdiction — Plaint alle¬ 
ging mischief — Suit is excepted. 

Plaintiff, suing for price of crop damaged, alleged 
in his plaint that the defendant having mischievous 
motive to cause damage to plaintiff's crop and thus to 
harass him continued to let loose his cattle knowing 
that they were damaging plaintilf's crop and in spite 
of plaintiff’s request not to do so. 

Held, that the acts attributed constituted an 
offence under S. 420, Indian Penal Code, (Chapter 
XVII) and the suit was therefore not triable by a 
Small Cause Court. 1951 Nag L J (Notes) 217. 

-Scb. 2. Art. 35 (ii) and S. 15 (l)—Jurisdiction 

of Small Cause Court — To be determined on allega¬ 
tions in plaint aod not on defence—Suit for damages 
on allegations of acts constituting offence under 
S. 379, Indian Penal Code—Jurisdiction is barred — 
Proper procedure is to return plaint for presentation 
to proper Court and not to dismiss suit—See Provin¬ 
cial Small Cause Courts Act (1887), S. 15(1). (1965) 
7 O J D 192 : ILR (1965) Cut 597 : 32 Cut L T 94 s 
AIR 1966 Orissa 84. 


-Sch. 2, Art. 35 (ii) — Suit for compensation for 

inlawful cutting of bamboos from plaintilf's land — 
lurisdiction of Small Cause Court — Matters. 

In order to find out whether a suit for compensa- 
ion falls wilhin the purview of Sch. If, Art. 35 (ii 
ind as such barred from the cognizance of a Smal 
:ause Court the Court has to look to the pleadings 0 
he parties with special reference to the pleading o 
he plaintiff. It has then to see whether the admitted 
acts or the facts stated in the plaint constitute an 
,(fence under Chapter XVII, Penal Code, f it finds 
hat the language of the pleadings, especially that ot 
he plaint, is such as would disclose the commission 
>f an offence against property under Chapter AVU, 
>enal Code, it will return the plaint for presentation 
>efore a proper forum. 

In order to oust the jurisdiction of the Small Cause 
^ourt the plaint must present facts of which a crimi¬ 
nal Court could take cognizance. If it is stated in a 
>etition of complaint that certain trees had been 
vrongfully cut, a Criminal Court is hardly expected 
0 find the accused guilty in absence of any dishonest 
ntention or knowledge on the part of the accused, 
rherefore, if a plaint merely states that the deten- 
lants had removed crop or timber wrongfully or 
Regally, that fact alone would not constitute an 
rffence either of theft or of mischief : AIR 1930 Pat 
(28, Foil. Consequently, where the plaint in a suit 
or compensation merely alleges that the defendant 
lad unlawfully cut certain bamboos from the p ain- 
ill’s land but there are no allegations in the plaint 
vhich would constitute an offence of theft or mis¬ 
chief, the suit is cognizable by the Small Cause Court, 
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AIR 1926 Bom 302, Dissented from. 1956 B L J R 
178 1 AIR 1950 Pat 196 (198,199) (Prs 5. 6). 

—Sch. 2, Arts. 35 (h) (ii) and 43-A — Suit to re¬ 
cover loan simpliciter—Liability not relating to act 
amounting to offence under Chapter XVII, Penal 
Code — None of Arts. 35 (h) (ii) and 43-A held 
applied—Provisions of these two articles compared. 

A filed a suit in the Court of Small Causes against 
B and C on averments that B, who wa^ A*s Munim 
and used to maintain account books and handle cash 
of A’s shop advanced certain sum to C and made 
entry to that effect in the account books but that 
they failed to return the said sum. The plaint was 
subsequently amended by dropping B and by con¬ 
fining the claim against C for the specific sum lent to 
him by B as his agent. 

Held, that in view of the fact that A had not asked 
for accounts from his agent, the question of accounts 
did not arise at all. Similarly, Art. 35 (h) (ii) could 
not come into play because it was not a liability on 
account of an act which save for the provisions of 
Chapter IV of the Indian Penal Code, will be an 
offence punishable under Chapter XVII of the Penal 
Code. The suit was filed for the recovery of loan 
simpliciter and it was wrong on the part of the Judge, 
Small Cause Court to refer to Arts. 35 (h) (ii) and 
43-A to support the return of the plaint. 

A comparison of Arts. 35 (h) (ii) and 43-A would 
show that both contemplate the same kind of act on 
behalf of the defendant and the only difference be¬ 
tween the two is that while Art. 35 (b) (ii) is meant 
for recovering compensation for the act, Art. 43-A 
* s for recovering the property itself of which the 
plaintiff might nave been deprived on account of 
such an act. 1963 Raj L W 175 t ILR (1963) 13 Raj 
444 1 AIR 1964 Raj 38 (39) (Pr 3) (DB). 

~Sch. 2, Art. 35 (ii) —Applicability — Act done 
by defendant in bona fide claim of right — Suit in 
respect of - Cognizability by Small CWe Court - 
^Provincial Small Cause Courts Act (1887), S. 27. 
AIR 1954 Yin Pra 49. 

SCHEDULE II, ARTICLE 36 

* Sch. 2, Art. 30 (ii) — Notice cannot be consi. 
dered m judging allegations in plaint. AIR 1955 
N U C (Aimer) 1328. 

SCHEDULE II, ARTICLE 38 


-Scb. 2, Art. 33 — Maintenance due under agree¬ 
ment-Suit for arrears—Small Cauee Court’s juris¬ 
diction. 

Tbe sons divided the property between themselves 
without giving a share to the mother but agreed to 
give her Rs. 10 p. m. each for maintenance. The 
mother sued for arrears of maintenance., 

Held, that the suit fell under Art. 38, Sch. 2, 
Provincial Small Cause Courts Act and was not 
triable by a Small Cause Court. AIR 1931 Bom 280, 
Foil. 1958 Nag L J (Notes) 103 (Bom). 

-Sch. 2, Art. 38 — Suit on basis of agreement to 

ply rent—Not a suit relating to maintenance -Main¬ 
tenance, meaning of—Words and phrases. 

“Maintenance” is a wide word and covers every 
thing which a person may require e. g., means of 
subsistence, support, livelihood, supplies of neces¬ 
sities and convenience. In other words, it means 
much more than food, lodging, clothes and other 
forms of necessary expenditure. It may include lodg. 
ing or residence, but a suit on the basis of an agree¬ 
ment to pay rent will, in itself, not amount to a suit 
relating to maintenance, within the meaning of 
Sch. 2, Art. 38. 1956 MBLJ 1218 : Madh B LR 
1956 (Civ) 495. 

-Scb. 2. Art. 3S — Proceedings for maintenance 

under S. 488, Cr. P. Code—Compromise in — By the 
compromise defendant agreeing to construct a house 
for the plaintiff and her child and to give utensils 
and cooking materials to enforce suit agreement- 
jurisdiction — Stipulations held related to mainten¬ 
ance—Such a suit could not be taken cognizance of 
by a Court of Small Causes — Hindu Law—Mainten¬ 
ance: 112 Ind Cas256 iLah) and AIR 1935Oudh 289, 
Rel.on. (1961) 3 Orissa J D 7 : 27 Cut LT 203 : 
AIR 1902 Orissa 23 (24) (Prs 3, 4). 

SCHEDULE II, ARTICLE 41 

-Sch. 2, Art. 41—Lease of certain lands—Lessees 

sub-dividing the lands and holding distinct shares — 
No joint ownership — Rent due to lessor paid by 
plaintiff alone — His suit for contribution is cogniz- 
able by the Small Cause Court. (1964) 1 Andh 
W R 66. 

-Sch. II, Art. 41—Civil P. C. (190S), S. 102 - Suit 

for contribution — Suit of small cause nature — No 
second appeal lies. AIR 1955 N U C (Madh-Bba) 
5629. 


Art. 38 (as amended by U. P. Act 24 
01 1954) — Suit for arrears of maintenance based on 

lS ^ fl e ^f I ?u D 5l“; Sma,1 Cause 00,111 has Jurisdiction. AIR 
I960 All 446 (448) (Pt A) (Pr 5). 

~~Sch. II, Art. 38—‘Maintenance’—Meaning. 

The term 'maintenance* is not defined in the Small 
Lause Courts Act. According to the Oxford Diction¬ 
ary, it means to provide with means of subsistence or 
necessaries of life, to pay or furnish the means for 
Keeping u p o f t0 su pp ° r t jn this sense, when the 
estator provided in his will that the monthly allow- 
nce was to be paid to his mother for the purpose of 
r maintaining herself, his intention was to provide 
maintenance for her. That he was a separate member 

nm!l S * ami L y ProP^y was a self-acquired 

PJ°P?rty and that there wa9 no legal obligation for 
providing maintenance for his mother were 
an immaterial considerations. It was certainly 
A «:nil O f WanC0 k ut was maintenance allowance and 
coon{V fl ki r0C 2 ver arrears of allowance was not 

iLR 15c.i 


-Sch. II, Art. 41—Applicability-Decree for costs 

—Joint and several liability—Claim for contribution 
by one paying off costs—Jurisdiction of Small Cause 
Court. 

Where plaintiffs and defendants were made jointly 
and severally liable for a decree for costs and the 
plaintiff paid the whole amount and claimed con¬ 
tribution from some of the defendants: 

Held, that Art. 41 did not apply to such a case, 
where there had been a decree already passed making 

“ Dd d e {enda, rts jointly liable. 
(1904) 14 Mad L I 480 and ILR 28 All 292. Foil. 
65 Mad L W 914: 1952 Wad W N 822 i (1952) 2 
Mad L J 452 : AIR 1953 Mad 164 (165) (Pr 1). 

;Sch. II, Art 41 — Decree for arrears of rent 
against original tenant and his transferees-Satisiao- 

by ‘/an.ferees - Transferees’ suit 
against original tenant for recovery of amount is not 
nit by Art. 41i 

Art H 4 i d n« lha V^ e suit was not affected by 

Art. 41 of the Act and it was maintainable in the 

« Cat i S n 0ourt AIR 1920 Pat 500, DlsUmr AIR 
435^!?^ AIR1914 0u dh 385; AIR 191§Oudh 


■ k 
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The plaintiff's suit was not one for contribution 
by j u?. in * oint property in respect of payment 
made by him of money due from other co-sharers 
which alone has been kept out from cognizance of 
Small Cause Courts by Art. 41. No doubt the Jama 
in respect of the different plots was joint, but the 
fact that, the landlord instituted the rent suit against 
all the transferees of the recorded tenant showed 
that the landlord recognised such ‘transfers and also 
the transferee-tenants, which amounted to splitting 
up of the rent for the purpose of individual liability 
of the different tenants. Hence it was not a case 
where there was any joint property held by the 
plaintiffs and the defendant in the sense that their 
respective liabilities were not determinable as far as 
the landlord was concerned. 1964 B L J R 319 1 
AIR 1965 Pat 72 (73) (Pr 1). 

-Sch. 2, Art. 41—-Suit for contribution—Payment 

made by partner in respect of partnership business- 
partnership dissolved-Suit for contribution by part¬ 
ner who is made to pay—Suit is not cognizable by 
Small Cause Court even when brought alter partner¬ 
ship is dissolved. 15 Ind Cas 218 iMad) and 17 Ind 
Cas 90 (Cal) aocLAIR 1915 Cal 310, Rel. on; AIR 1935 
Mad 88, Dissent from. AIR 1961 Punj 552 (553) 
(Pr 5). 

SCHEDULE II, ARTICLE 43 

-Sch. 2, Art 43 — Suit for refund of money 

wrongly realized by Customs and Excise Department 
as licence fee. Art. 19 is not per se applicable as the 
plaintiff has not asked for any declaratory relief— 
Main relief being for recovery of money, addition of 
a prayer for declaration even if made, will not pre¬ 
vent the suit from being of a nature cognizable by a 
Small Cause Court. See Provincial Small Cause 
Courts Act (1887), Sch. 2, Art 19. AIR 1957 Raj 390. 

SCHEDULE II, ARTICLE 43-A 

—Sch. II, Arts. 43-A and 35 (h) (ii) — Suit to re¬ 
cover loan simpliciter — Liability not relating to act 
amounting to offence under Chap. XVII, Penal Code 
—None of Arts. 33 (h) (ii) and 43-A held applied — 
Provisions of these two articles compared. 1963 Raj 
L W 175 i I L R (1963) 13 Raj 444 i AIR 1964 Raj 
38 (39) (Pr 3) (DB). 


appearing in amended form in the Finance Act — 
Liability to pay excise duty for period taken in by 
the Bill ought to be determined on the basis of de¬ 
clared provision — Demand of excise duty io terms 
of the provisions of the Act for period anterior to the 
Act, not legal. 

Under S. 4 (2) of the Provisional Collection of 
Taxes Act (1931) a declared provision in a Finance 
Bill ceases to have the force of law, when the Bill 
comes into operation as an enactment with or 
without amendment. When, however, the declared 
provision comes into operation in the Act with an 
amendment, the liability to pay excise duty on arti¬ 
cles covered by the provision for the period taken 
in by the Bill and anterior to the Act, has to be de¬ 
termined on the basis of provision in the Finance Bill 
and not in accordance with the relevant amended 
provision in the Act. 

The expression used in the Finance Bill, 1901 
levying excise dnty on Chinaware and Porcelain- 
ware did not contain an explanation which found a 
place against the relevant items in the Finance Act. 
The explanation sought to cover all glazed clayware 
by the levy of dutv of excise. After the bill became 
an Act a notice aemanding duty on stoneware jars 
removed and sold from a factory manufacturing 
stoneware articles like pickle jars, etc., during the 
period taken in by the Finance Bill 10 of 1901 was 
served on the petitioner. The petitioner.challenged 
the same in a writ petition i 

Held, that as the explanation found in item 23-B 
in tbe Finance Act 14 of 1901 did not find a place 
as against item 23-B dealing with excise duty on 
china and porcelainware in the Finance Bill, 10 of 
1901, and since the expression cbinaware occurring in 
item 23-B as found in the Finance Bill roust be 
understood to have been used in its technical sense 
in which it is understood in ceramic science, it did 
not include stoneware articles manufactured by the 
petitioner, the demand for excise duty on stoneware 
articles manufactured during the period taken in by 
the Finance Bill $w«s not legal and ought to be 
quashed. (1963) 1 Ker L R 312 i AIR 1904 Ker 18 
(23) (Prs 38, 39). 

PROVISIONAL DECREE 


SCHEDULE II. ARTICLE 44 

-Sch. 2, Art. 44 and S. 15 (3) — Suit to recover 

arrears of rent-Question of fixation of standard rent 
raised by tenant — Jurisdiction of Small Cause Courts 
is not ousted. 61 Punj L R 932 s AIR 1960 Punj 11 
(DB). 

PROVINCIAL TRANSPORT AUTHORITY 
See Motor Vehicles Act (1939), S. 44. 


PROVISIONAL ASSESSMENT 
See (1) Excess Profits Tax Act (1940), S. 14-A. 

(2) Income-tax Act (1922), S. 22 (4). 


PROVISIONAL COLLECTION OF TAXES 
ACT (16 of 1931) 

SECTION 4 


-S. 4(1) — Declaration under regarding rates of 

excise duty—Changeof rates by Finance Act-Finance 
Act given retrospective operation — The rates 
of excise duty given in Finance Act will prevail 
over those given in the declaration. See Finance Act 
(1951), S. 7. AIR 1957 All 84 (DB). 

-S. 4-Finance Bill (I0,of 1901), Cl. 13 (k)- 

Finance Act (14 of 1961), Ss. 11 , 13-Tariff Act 
(1934), Sch. I, Item No. 59 (7) - Central Excise* and 
Salt Act (1944), Sch. I. Item, Nos. 23-A. 23 B — 
Declared provision in Finance Bill Provision 


See Civil P. C. (1908), S. 2. 

PROVISIONAL LIQUIDATOR 

Company in liquidation 
See Companies Act (1956), S. 449. 

PROVOCATION 

See Penal Code (I860), Ss. 299, 300, 301, 302, 304. 


PUBLIC ANALYST 

Report of. , 

See (1) Prevention of Food Adulteration Act (1954), 
' Ss 8 13 

(2) Punjab Pure Food Act (8 of 1929), S. 13. 


PUBLICATION 


See (1) Contempt of Courts Acts (1920) and (1952). 

(2) Copyright Act (1957). 

(3) Drugs and Magic Remedies (Objection- 

able Advertisement) Act:(l954). 

(4) Penal Code (I860), Ss. 292,,499,500. 

(5) Press and Registration of Books Act (18 }• 

(6) Tort—Defamation. 


PUBLICATION OF BOOK 
Publication without name of printer and PubUlher. 
See Press and Registration of Books Act a 00 " 1 
Sections 3,12. 


PUBLICATION OF OBJECTIONABLE MATTER 


1069 


PUBLICATION OF OBJECTIONBLE 
MATTER 

See II) Penal Code (I860), S. 292. 

(2) Press (Objectionable Matter) Act (1951). 

PUBLIC AUCTION 
See Civil P. C. (1908), 0. 21, R. 08. 

PUBLIC AUTHORITY 
See Enactments under “Municipalities”. 

PUBLIC BODY 

See Enactments under “Municipalities”. 

PUBLIC CARRIER 

See Statutory cross-references under (L) "Carrier” 
and (2) “Motor Vehicles”. 

PUBLIC CHARITABLE PURPOSE 

What is. 

See (1) Estate Duty Act (1953), S. 2. 

(2) Income-tax Act (1922), S. 4. 

PUBLIC CHARITY 
See(l) Civil P. C. (1908), S. 92. 

(2) Hindu Law—Religious endowments. 

(3) Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951). 

(4) Madras Hindu Religious Endowments Act 

(2 of 1927). 

(5) Mahomedan Law—Wakf. 

(0) Religious and Charitable Endowments. 

(7) Trusts Act (1882). 

Suit relating to. 

See Civil P. C. (1908), Ss. 92, 93. 

_ , PUBLIC COMPANY 

Defined. 

See Companies Act (1956), S. 3. 

PUBLIC DEBT ACT (18 of 1944) 
SECTION 2: 

2 ^ — Acquisition of (Zamindari rights by 
state Government — Compensation paid in bonds- 
Amount of interest paid to zamindar — Not part of 
compensation money—Amounts to interest on secu- 
, ty income from other source — Liable to pay 

im m Aii5 X 74 S (F e B) r . nCOme ' taX Act(1922)l S ' 0 ' AIR 

SECTION 11 

r~~Sj. 11 (2) and 19 — Order of renewal by Reserve 
under S. 11(2)—It cannot be called in question 
C° urt b Y any person claiming an 
i“*, erest in Ibe security on the ground of forged 


Though where a Government promissory note is 
negotiated under a forged endorsement no title passes 
to the subsequent endorsees, if such a note is renewed 
by the Reserve Bank, in favour of any of such 
endorsees, such a renewal constitutes a new contract 
between the Central Government and the endorsee 
under S. 11 (3) and the original real owner is not 
entitled to obtain the delivery of the renewed note. 
AIR 1932 PC 22, Rel. on. 54 Bom L R 765 : A I R 
1953 Bom 209 (211) (Pt A) (Pr 7). 

SECTION 19 

-S. 19 — Negotiable Instruments Act, S. 58 — 

Negotiation through forged endorsement — Plea of 
negligence — Held, on facts that the negligence 
of the real owner in allowing a Government pro¬ 
missory note to remain with his broker or sub-broker 
for almost a year did not contribute to the forgery of 
endorsement and therefore the subsequent endorsee 
Bank who obtained its renewal from the Reserve 
Bank was not saved from the liability to pay its value 
to the real owner by reason of such negligence — See 
Negotiable Instruments Act (1881), S. 58. AIR 1953 
Bom 209. 

77 ~S. 19 — Order of renewal under S. 11 (2)— Juris¬ 
diction of Civil Court to question. 

An order by the Reserve Bank under S. 11 (2) can- 
celling an old security note and issuing a new one 
being an order made under the Act, it cannot be 
called in question before the Civil Court by any per- 
son claiming an interest in the security on the ground 
of forged endorsement on the cancelled note. 54 
)L B 76nsAIR 1953 Bom 209 (2Uj iPt B) 

—-Ss. 19 and 11 — Renewal of security negotiated 
under forged endorsement—Remedy of real owner. 

Whatever may have been the position before the 
Act, 18 of 1944, there is no remedy available under 
this Act to the real owner of a Government security 
which has been renewed in favour of an endorsee 
after forged endorsement, against the Government or 
against the Reserve Bank. The only remedy that has 
been saved bv S. 19 is a remedy against the person 
who has a title to the security as a result of the order 
of the renewal by the Bank. The real owner can 
enforce the personal liability for money had and 
received on his account against the endorsee in 
whose favour the security is renewed by the Reserve 

Act 18 of*1944 right however must exist outside the 

The endorsee has obtained the new note by using 
the note belonging to the real owner and to which he 
had acquired no title whatever as it had passed under 
a forged endorsement. He, therefore, becomes liable 
to pay to the real Owner the value of the Government 
security belonging to him which is effectively ? 0 “t?o 
the real owner, provided the real owner is not guilty 

r»f nonliiranno in rncrvant H i r n mnn n 1 ftUlilT 


;uri 

ntiioiJ. ,i _ :—« iikui however must exist 

Dibt Act 118 

1,1 ' n; '' *• ; • *•' T u ’.uu . 11 


wse) has only a civil claim enforceable aga nsf rSS 
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PUBLIC DEBTS 


L J 1441 i A I R 1953 Mad 787 (790) (Pt B) (Pr 13) 
(DB). 

PUBLIC DEBTS 

See (1) Constitution of India, Aits. 292, 293, Sch. 7, 
List 2, Entry 43. 

(2) Public Debt Act (IS of 1944). 


PUBLIC DEMANDS RECOVERY 
See (1) Bengal Public Demands Recovery Act (3 of 
1913). 

(2) Bengal Public Demands Recovery (Vali¬ 
dation of Certificates and Notices) Act (11 
of 1901). 

(3) Bihar and Orissa Public Demands Recovery 
Act (4 of 1914). 

(4) Madras Revenue Recovery Act (2 of 1804). 

(5) Rajasthan Public Demands Recovery Act (3 
of 1952). 

(0) Revenue Recovery Act (1890). 

PUBLIC DEMANDS RECOVERY ACT (7 of 1880) 

SECTION 43 

-Ss. 43, 44 — Cancellation of certificate by civil 

Court—Question whether amount under certificate is 
due by the debtor within exclusive jurisdiction of 
special tribunal — No suit lies in civil Couit — Civil 
P. C. (1908), S. 9. AIR 1953 Orissa 300 (304) (Pt D) 
(Pr 9) (DB). 

SECTION 44 

S. 44—Cancellation of certificate by civil Court— 

S jestion whether amount under certificate is due by 
e debtor within exclusive jurisdiction of special 
Tribunal — No suit lies in civil Court. See Public 
Demands Recovery Act (1880), S. 43. AIR 1953 Orissa 
300 (DB). 

PUBLIC DOCUMENT 

See (1) Civil P. C. (1908), O.ll, Rr. 12, 13, 18. 
O. 13, R. 5. 

(2) Evidence Act (1872), Ss. 35, 05, 74-78. 

Proof of. 

See Evidence Act (1872), Ss. 74-78. 


PUBLIC EXAMINATION OF PROMOTERS 
OF COMPANY 

See Companies Act (1950), S. 478. 

PUBLIC GAMBLING ACT (3 OF 1867) 
SECTION 1 


--s. 1 U. P. Amendment) — Satta papers 

containing words or figures indicating bets are 
instruments of gaming. U. P. Act 21 of 1961. 
1965 All WR (HC) 7G1: 1965 All Cr R 513: 1966 
All LJ 170. 

-S. 1 (U. P. Amendment Act (1 of 1917) ) and 

S. 13 — Slips used for recording bets — If instru¬ 


ments of gaming. 

The evidence of the eye-witnesses was that they 
saw satta gambling being indulged in by the appli¬ 
cant with B, that B wrote something on a slip of 
paper at the dictation of the applicant and that 
three slips of paper were recovered from the pos¬ 
session of B. The slips contained nothing but 
figures; some figures were mere numbers and others 
were of amount of money; no name was written 

anywhere. , , 

Held, that the slips could not be said to be the 
instruments of gaming even if they were proved to 
have been used in connection with betting, i.e., to 
record the bets or for any other purpose. 1959 Cr 
LJ 1397: 1960 All LJ 160: 1960 All WR (HC) 

1292: 1960 All Cr R 114: AIR 1959 All 799 (799) 
(Pt B) (Pr 2). 


--S. 1 — Making out profit — That profit was 

made out of gaming need not be proved as fact — 
Mere hope of making profit is enough. See Bomba> 
Prevention of Gambling Act (4 of 18S7), S. 3 
AIR 1955 NUC (Kutch) 36S9. 

-S. 1 — Instruments of gaming — Money and 

cards used or intended to be used for gaming can 
be instruments of gaming. AIR 1955 NUC (Madh 
B) 3005. 

-S. 1 — Common gaming house — No access 

to the public — Place cannot be called 'public 
place'. See Hyderabad Gambling Act (2 of 1305), 
S. 13 (1). 1964 (1) Cri LJ 414: AIR 1964 Mys 53. 

-Ss. 1 and 13 (as amended by Punjab Acts I 

of 1929 and 9 of 1960) — 'Gaining’ and 'instru¬ 
ments’ of gaming — Gaming includes betting on 
numbers called Dara-Satta — Evidence. 

Definition of ‘gaming’ in Sec. 1 as amended by 
Punjab Acts of 1929 and 1960, now includes betting 
on numbers called ‘dara’ or ‘dara-satta’ and the 
person indulging therein is guilty of an offence 
under Sec. 13. Manner and method of dara or 
dara-satta and the nature and type of evidence ol 
such gambling available indicated. AIR 1940 All 
412 and 1961(2) Cr LJ 399 (Punj) and AIR 1933- 
All 554, Rel. on. 

Held, on facts that the accused had committed 
the offence under Sec. 13. The slip given to the 
decoy gambler after accepting the bets was an 
instrument of gaming and inferential of the conclu¬ 
sion that the person had been gaming in dara or 
dara-satta. The piece of paper on which appeared 
a number of entries giving numbers on which 
various bets had been laid with the accused includ¬ 
ing the two bets laid by decoy gambler and giving 
the amount staked with each number was a strong 
corroboration of the prosecution case against the 
accused. ILR (1962) 1 Punj 323, and Cri. Appeal 
No. 1195 of 1961, dated 25-10-1962 (Punj) and 
Cri. Revn. No. 649 of 1961, dated 16-10-1961 
(Punj) and Cri Revn. No. 57 of 1962, dated 30-7- 
1962 (Punj), Rel. on; Cri. Revn. No. 651 of 1957, 
dated 17-1-1958 (Punj) and Cri. Revn. No. 1032 ol 
1958, dated 5-12-1958 (Punj), Ref.; AIR 1960 Pun> 
72 and Cr. Appeal No. 1222 of 1961, dated 12-11- 
62 (Punj), Dist. ILR (1963) 2 Punj S6S: 1964 Cur 
LJ 182: 1964(1) Cri LJ 607 (609, 611) (Prs 6, 8) 
(DB). 

-Ss. 1, 13 and 13-A (as amended by Punjab 

Act 9 of 1960) — ‘Gambling’ — Scope — Include? 
Satta gambling — Person accepting stakes on 
figures or numbers to be subsequently disclosed is 
liable to be punished under S. 13-A (Punjab) read 
with Sec. 1 (Punjab). AIR 1960 Punj 72, Dist. ILR 
(1962) 1 Punj 323. 

-Ss. 1 and 3 (as amended by the Punjab Act, J 

of 1929) — Common gaming house and ‘Instru¬ 
ments of gaming* — Meaning of — Necessity. 

Whether the slips recovered from the house ol 
the accused refer to sums of money in connection 
with numbers of either two or one digit and one 
of the documents, appears to be a summarised ac¬ 
count of the various sums laid by different people 
on the numbers from 19 to 29 there can be no 
doubt that they refer to satta wagers and under 
the amended definition the amount to Instrument* 
of gaming’ and also the premises used for collect¬ 
ing them are a ‘Common Gaming House whether 
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or not the prosecution establishes that their collec¬ 
tion is for the purpose of making a profit. The 
owner of the premises is therefore rightly convict 
ed of the offence under Sec. 3. 63 Pun LR 316: 
1961 (2) Cr LJ 399 (400) (Prs 7 and 8 ) (Punj) 
(DB). 

SECTION 2 

——Ss. 2, 3, 4, 5, 6 and 9 — Constitutional vali¬ 
dity — Application of stringent provisions of 
Act to certain areas — State Government having 
better knowledge of local conditions given legisla¬ 
tive guidance to choose areas — Sections not con¬ 
travening Art. 14 of Constitution and arc valid — 
Interpretation of Statutes — Statement of Objects 
and Reasons and Preamble as guides to construc¬ 
tion. 

The provisions of Ss. 2. 3, 4, 5, 6 and 9 of the 
Act do not infringe Article 14 of the Constitution 
and are not ultra vires. In fact ail the provisions 
in the Act are intra vires. 

It is no doubt true that there are contained in 
the Act certain provisions like Sections 3, 4. 5, 6 
and 9 which are definitely harsher than their coun- 
ter parts in other Acts. But the State Government 
has not been left without there being anv legisla¬ 
tive guidance to choose the areas to which the 
stringent provisions of the Act would apply leav¬ 
ing other areas to be dealt with under the more 
generous provisions of Criminal P. C. 

The State Governments have no doubt beeD 
given a certain discretion in the matter but it is 
well settled that discretionary powers are not 
necessarily discriminatory powers and where condi¬ 
tions for the exercise of the powers are laid down 
m the Act or the Rules made thereunder the 
powers cannot be said to be discriminatory. It is 
only in cases where it is found that either there is 
no standard or guide at all or that the guidance 
is vague or uncertain that the Court has powet 
to strike down the law at the altar of Article 14 
".^Comtitution. AIR 1956 SC 676 and AIR 
xwoz OU 75, Foil. 

Having laid down the policy of law and legal 
principles into a binding rule of conduct, the legis- 
ature left it to the State Governments concerned 
to decide to which area they would extend the 
remaining provisions of the Act. AIR 1954 SC 92 
and AIR 1955 SC 604, Foil. 

A preamble of the Act can be construed as 
layrng down sufficiently clear a policy or principles 

InJ i ^ ida , nee of * 6 executive. The preamble 
and also the long title of the Act lay down a clear 
guiding policy, the same being that wherever it is 
eonsidered necessary to punish public gambling and 
ne Keeping of common gaming houses the remain- 

l&PwW ~ i ,** 10 Act should be tended. AIR 

(HO S< 12 L FoI \ 1963 AU LJ 360: 1963 A 11 WR 
Sfi , 1963 Ml Cri R 144: HL r (1963) I All 
Cri LJ 319: AIR 1964 All 95 (97, 
Si, 99 - 10 °. 0* e. S. 11, 12. 13, 18. 19) 

. ‘b- SECTION 3 

etTffnm 3 i and 4 T torment of gaming recover- 
bCcused ™« P K° r H US , e of accused during search 
WK All y convicted under section. 

AllGR SJ ® ’ 11 1965 ^ LJ 176: 1965 


is. 3 and 4 (U. P.) — Offences are not cogni¬ 
zable: AIR 1961 All 377, Foil. — Criminal P. C. 
(1898), S. 4 (1) (f). 19G5 All WR (HC) 115: 1965 
All Cr R 119: 1965 All LJ 68 . 

-S. 3 — Constitutional validity — Application 

of stringent provisions of Act to certain areas — 
State Government having better knowledge of local 
conditions given legislative guidance to choose 
areas — Sections not contravening Article 14 of 
Constitution and are valid — Interpretation of 
Statutes — Statement of Objects and Reasons and 
Preamble as guides to construction. See Public 
Gambling Act (3 of 1867), S. 2. 1964 (1) Cri LJ 
319: AIR 1964 All 95 (DB). 

-S. 3—Presumption under S. 6—Nature of— 

Not irrebuttable—The presumption to be drawn 
under S. 6 merely relieves the prosecution of the 
duty of adducing complete evidence as to the gam¬ 
ing but even then the evidence has to be consider¬ 
ed as a whole in determining whether the offences 
under Secs. 3 and 4 of the Act were made out. 
See Public Gambling Act (1867), S. 6. 1964 All 
WR (HC) 435. 

-Ss. 3 and 4 — Offences under are not cognis¬ 
able. 1961 All LJ 118: 1961 All Cr R 62: 1962: 
All WR (HC) 149: 1961 (2) Cr LJ 53: AIR 1961 
377 (Pt B). 

-Ss. 3, 4 and 13 — Instruments of gaming — 

Recovery of — When relevant. 

The recovery of instruments of gaming is rele¬ 
vant only if the offences under Ss. 3 and 4 are 
to be proved by presumption; public gambling 
punishable under Section 13 is to be proved by 
evidence and no question of presumption arises. 
The recovery of instruments of gambling may be 
circumstantial evidence to prove public gambling 
but is not conclusive and may not be considered 
enough in certain circumstances. 1959 Cr LJ 1397- 
I960 /VU LJ 160: 1960 All WR (HC) 129: 1960 

fP * R 114: 1959 ^ 799 (80 °) C) 

(Pr 3). 

—s. 3 -- Applicability _ Absence of evidence 
of commodity of Satta — Effect. 

Where the accused is charged for an offence- 
under S. 3 of the Gambling Act, it is incumbent, 
on the prosecution under the law to prove by defi¬ 
nite evidence the commodity in respect of which 
?> 8 k d S " tt ? gambling was going on, and 
where it has not been proved, the accused is entitl¬ 
ed to acquittal. AIR 1939 All 734, Rel on. 1957 
All LJ 95: 1957 All WR (HC) 220. 

‘ S ' 3 —- Search Warrant under Sec. 5 issued' 
m name of Station Officer — Latter endorsing it 
to second Officer not authorised - 

Presumption under Sec. 6 does not apply _ Con- 
viction based solely on such presumption — Can- 
not be sustained. See Public Gambling Act <18671 
s. 5. 1956 AU LJ 862, 1956 All WR® Be/®" 

ment of Police 'llifictt __ CiedibiliK. ^ 7i-|, State ' 

followed subsequent conduct consistent with tho 
same is enough to hold that he had credible in 
fomahon upon which he could take smeh of £• 
accused person. AIR 19 55 NUC (Madh B) 155L 
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-Ss. 3 and 4 —. Burden of proof. 

In a prosecution of the accused for an offence 
of gambling in American futures it is for prosecu¬ 
tion to prove that the ‘Muddemal slips’ contain a 
record of betting transactions or were in any other 
cnanner connected with betting in American 
futures. It is therefore for the prosecution to ex¬ 
plain how the bets in American futures are record¬ 
ed and to satisfy the Court that the slips seized 
were a part of this record. 1954 Cr LJ 1347: Madb 
B LR (1954) Cr 17: Madh B LJ 1954 HCR 574i 
AIR 1954 Madh B 145 (146) (Pt C) (Pr 8). 

-Ss. 3, 4 and 6 — Gambler’s testimony — 

To be treated as that of accomplice — Corrobora¬ 
tion necessary by independent witnesses — 
Corroboration need not be by direct evidence — 
Sufficient if it is merely circumstantial. 1961 MPLJ 
(Notes) 74. 

-S. 3 — Conviction — Essentials for — House 

must be common gaming house for profit of the 
owner or occupier. 

The mere fact that a person owns a house in 
which gambling was going on is not sufficient for 
his conviction under Sec. 3 of the Act. It must 
further be proved that the house was used as a 
common gaming house for the profit or gain of 
the owner or the occupier. I960 MPLJ (Notes) 
17S. 


-Ss. 3 and 5 — Likelihood of gambling at a 

place — Search warrant — If to be issued — 
Proof of place being public gaming house. 

A search warrant was obtained on information 
that there was likelihood of gambling taking place 
in the house of non-applicant which was subse¬ 
quently confirmed. 

Held, that a search warrant obtained on the 
basis of such information is not legal. What is 
required under Sec. 5 of the Public Gambling Act 
is that the Magistrate should be satisfied upon 
credible information that he has reason to believe 
that any house, walled enclosure, room or place 
was used as a common gaming house. 

A house used for gaming with cards is not a 
‘common gaming house’ unless it is shown that the 
owner or occupier keeps or uses it for profit or 
.gain to himself. 1959 MPLJ (Notes) 181. 


_S. 3 — Elements required for conviction under 

— To convict a person as the patron of a common 
gaming house there must be proof that there is 
sufficient record to make out an clement of probt 
or gain to that person as the owner, occupier, user 
or keeper of the premises—Madras Gambling 
Act (3 of 1930). S. 8. 1959 Mad WN 456: I960 
Mad LJ (CriJ 382. 


_a. 3 — Gambling in private house — Gambl¬ 
ing itself how far an offence — Not an offence 
under the Act not being within the ambit of 8ec- 
tion 8 or Sec. 12. It becomes an offence only 
when the gaming takes place in a common gaming 

house or in a public plnce “ Madrashf'/X /w 'jf. 
Act (3 of 1888). S. 8. I960 MLJ (Cn) 10 (Mad)i 

1959 Mad WN 171. 


_S. 3 — Conviction for keeping common gam- 

,g house - Evidence for — It must be estabhsh- 
1 that he owned the house or was the occupier 
[ it and that the instruments of gambling were 


kept or used for the profit or gain of that person. 
Madras City Police Act (3 of 1888), S. 45. 1960 
Mad LJ (Cri) 16: 1959 Mad WN 171. 

--Ss. 3 and 4 — Common gaming house — 

Presence of implements of gaming or fact that 
monies were found in a glass near knee of occu¬ 
pier is hardly evidence that house was common 
gaming house. AIR 1955 NUC (Punj) 3442. 

•-Ss. 3, 4 and 6 — Rajasthan Public Gambling 

Ordinance (1949), Ss. 3, 4 and 6 — Search-warrant 
illegal — Presumption under Sec. 6 cannot be 
drawn — Conviction for gambling can still be 
supported if there is evidence of actual gaming 
and realisation of commission. AJLR 1955 NUC (Raj) 
4644. 

--S. 3 — Burden of proof — Onus to prove 

ingredients is on prosecution. AIR 1955 NUC (Raj) 
3442. 

SECTION 4 
SYNOPSIS 

(Public Gambling Act (1867), S. 4.) 

1. Scope. 

2. "Found in any such house ”. 

3. Illegal search — Effect on convictions. 

4. Nature of offence. 

5. Burden of proof. 

6. Evidence. 

7. Presumption under the section. 

8. Validity of section. 


1. Scope. 

-S. 4—Hyderabad Gambling Act (2 of 1305-F), 

Sec. 5 — Essential condition for framing charge 
— Accused must be found playing in a common 
gaming house. See Hyderabad Gambling Act (2 of 
1305-F), S. 5. AIR 1953 Hyd GO (DB). 

-S. 4— Madras Gaming Act, S. 9 — Condi¬ 
tions essential for conviction — The game or 
chance becomes punishable only if it is played in 
any common gaming house under Sec. 9 or in a 
public place under Sec. 12 — It is not punishable 
if it is played elsewhere and not coming within either 
of these two sections. 1960 Mad LJ (Cn) 382: 
1959 Mad WN 456. 


_S 4 — Essentials of S. 9 — Gaming on 

Sankaranti day — Absence of evidence that house 
was common gaming house — No offence. 1J5 
Mad WN 14: 1953 Mad WN (Cri) 6: 65 Mad LW 
949: (1952) 2 Mad LJ 686: 1953 Cri LJ 492: AIR 
1953 Mad 243 (244) (Pt A) (Prs 4. 5). 


_Ss, 4 ) 13 _ House held to be not common 

;aming house — Person found gaming cannot be 
leld guilty. 

The Public Gambling Act makes punishable 
raming in a common gaming house by Sec. 4 and 
;aming in public places, public street, or thorough- 
’are by Sec. 13. Gaming in any other place includ- 
ng a private house will not be an offence under 
he Act. Thus, when the Magistrate finds that the 
louse was not a common gaming house, it is his 
Juty to acquit the persons who are said to have 
aeon found gaming in that place. 1962 (1) Cri J 
515: AIR 1962 Manipur 20 (21, 22) (Pt A) (Pr 5). 
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_S. 4 — Scope — Gambling not per se an 

offence under the Gambling Act. It is only an 
offence to gamble in a common gaming house as 
defined in S. 1. Where, therefore, the accused 
merely met on a Diwali night for a friendly 
game of cards in the house of one of them, no 
off. ;iic>* is cornmiiiecl. 52 Cri LJ 3G5: AIR 1951 Pat 
405 '4051 (Pt Cj (Pr 3). 

2. “Found in any such house”. 

-$. 4 — Found in house — Person need not 

be actually caught in the house. 1949 All WR.(HC) 
43S: 1949 Ml LJ 462: 1949 All Cri R 102: 1952 
Cri LJ S52: AIR 1952 All 469 (470) (Pr 5). 

-S. 4 — ‘'Found gaming’ — Moaning of — 

The Act deliberately use the word ‘Found gaming* 
which is wider than ‘seen gaming*. The word 
found is more akin to ‘‘discovered". See Madras 
City Police Act (3 of 1888), S. 46. 1960 Mad LJ 
(Cri) 16: 1959 Mad WN 171. 

3. Illegal search — Effect on conviction.- 

—S. 4 — Search Warrant under Sec. 5 issued in 
name of Station Officer — Latter endorsing it to 
second Officer not authorised to make search — 
Presumption under Sec. 6 does not apply — Con¬ 
viction based solely on such presump: ion ■— Can¬ 
not he sustained. See Public Gambling Act (1867), 
S. 5. 1956 All LJ 862: 1956 All WR (HC) 689. 

-S. 4 —Rajasthan Public Gambling Ordinance 

(1949), Ss. 3, 4 and 6 — Search warrant illegal — 
Presumption under Sec. 6 cannot be drawn — 
Conviction for gambling cannot be interfered in 
revision if the judgment of the trial Court can be 
supported on the actual gaming and realisation ol 
commission produced in the case. AIR 1955 NUC 
(Raj) 4644. 

4. Nature of offence. 

-r—5. 4 (U. P.) — Offence is not cognizable. See 
Public Gambling Act (1867), S. 3. 1965 All WR 

(HC) 115: 1965 All LJ 119: 1965 All LJ 68. 

-S. 4 (U. P.) — Offences under, are not cogni 

zable. See Public Gambling Act (3 of 1867), S. 3, 
1961 (2) Cri LJ 53: AIR 1961 All 377 (DB). 

5. Burden of proof. 

j • • • 

■-S. 4 — Burden of proof — In a prosecution of 

the accused for an offence of gambling in Ameri¬ 
can futures it is for prosecution to prove that the 
“Muddemal Slip” contain a record of betting 
transactions or were in any other manner connect¬ 
ed with betting in American futures. It is therefore 
for the prosecution to explain how the bets in 
American futures are recorded and to satisfy the 
Court that the slips seized were a part of this 
record. See Public Gambling Act (1867), S. 3. AIR 
1954 Madh B 145.' 

' 1 6. Evidence. "• •' 

~—S. 4 —i Presumption under Sec. 6 — Nature 
of — Presumption' under S. 6 of the Act can' be' 
, W P « ,?n seafeh of the house, cards etc. are 
ound thdrtih. THe"tffesdmpHoA so drawn is • not 
irrefutable. The presumptionmay be drawn and 
used .against the, accused, in ope- set of •dreum- 

[Vol. 12.1 Fn.D. 08. 


stances and in another Courts may not convict tht 
accused on presumption alone. The presumption 
merely relieve* the prosecution of the duty ol 
adducing complete evidence as to the gambling, 
but even then the evidence has to be considered 
as a whole in determining whether the offences 
under the Secs. 3 and 4 of the Act were made 
out. 1964 All WR (HC) 435. 

-Ss. 4, 3 and 13 — Instruments of gaming — 

Recovery of, is relevant only if offences under 
Ss. 3 and 4 are to be proved by presumption- — 
Offence under S. 13 — No question of presump¬ 
tion arises. See Public Gambling Act (3 of 1867), 
S. 3. 1959 Cri LJ 1397: AIR 1959 All 799. 

-S. 4 —. Conviction under — Requirements. 


It is in respect of convictions under Ss. 3 and 4 
that proof of ‘Xal* is needed. See Public Gambling 
Act (1867), S. 3. AIR 1955 NUC (All) 2702. 

-S. 4 — Being found in gaming house — Evi¬ 


dence — Solitary* word of Police Sub-Inspector is 
not sufficient — Formal complaint recorded by 
him, is not independent corroboration. See Bombay 
Prevention of Gambling Act (4 of 1887), S. 5. 
AIR 1955 NUC (Kutch) 3689. 

-S. 4 — Evidence — Sufficiency of — State¬ 
ment of Police-Officer — Credibility. — Where a 
police officer is not bound to give out the source of 
his information regarding any offence his statement 
followed by subsequent conduct consistent with the 
same is enough to hold that he had credible infor¬ 
mation upon which he could take search of accused 
person. See M. B. Gambling Act, Section 3 AIR 
1955 NUC (Madh B) 1551. 

-S. 4 — Gambler's testimony — To be treated 

as that of accomplice—Corroboration — Necessary 
by independent witnesses — Corroboration need 
not be by direct evidence—Sufficient if it is merely 
circumstantial. See Public Gambling Act (1867), S. 3. 
1961 MPLJ (Notes) 74. 

-S. 4 _ Offence under Section 4, Public 

Gambling Act — Solitary statement of investigating 
officer not sufficient for conviction. See Criminal 
Trial — Evidence. 1962 Cur LJ 417 (Punj), 

-S. 4 — Common gaming house — Mere 

presence of implements of gaming or the facts that 
some moneys were found in a glass placed near 
the knee of the occupier or that some money was 
lying in front of the other accused hardly serve as 
evidence that the house was a common gaming 
house and the people present there were engaged 
in gaming for the sake of gain or profit. See 

™> ab . Prevention °f Gambling Act (3 of 1887), 
S. 3. AIR 1955 NUC (Punj) 3442. 

7. Presumption under tho section. 

Bombay Prevention of Gambling Act 
(4 of 1887), Ss. 5, 6 — Scope —Duty of Court 

T Issuc , of P r °P er warrant under S. 6 — Presump¬ 
tion under S. 7 — Rebuttal. ^ 

Where in a prosecution under Ss. 4 and 5 
Bombay Art 4 of 1887 the prosecution p,„v“ thu 
Uie police entered the house in question under a 

Kim "1™"/ * Ssu . ed u . nd6t Sec - 8 nn <l seized the 
CoKr? M rrv h -e. » i* the duty of So 
hold that *8 owner of the house wai 
keeping a common gaming house aud that every 
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person was present there for the purpose of gam* 
ing unless the accused are able to prove the con 
trary.- In such a case the prosecution need no! 
prove by positive evidence that the owner was 
keeping a common gaming house and that the 
persons found there were assembled for the pur¬ 
pose of gaming: 36 Cr LJ 902, Dist. 

The accused persons, who were all Muhamma¬ 
dans, were found pla\ing on Idd holiday, a day 
sacred to the Muhammadans, in a house in broad 
day light with its doors kept open when the police 
raid took place. The raid had taken place in pur¬ 
suance of a proper warrant issued under S. 6: 

Held, that the presumption arising under S. 7 
may well be rebutted by the above circumstances 
and, therefore, the accused could not lx* held 
guilty under Ss. 4 and 5. (1952) 5 Sau LR 79. 


8. Validity of section. 


-Ss. 4, 2. 3, 5, 6 and 9 — Constitutional vali¬ 
dity- — Application of stringent provisions of Act 
to certain areas — State Government having bettei 
knowledge of local conditions given legislative 
guidance to choose areas — Sections not coutraven 
ing Art. 14 of Constitution and are valid—Inter¬ 
pretation of Statutes — Statement of Objects and 
Reasons and Preamble as guides to construction 
See Public Gambling Act (3 of 1867), S. 2. 1964 
(1) Cri LJ 319: AIR 1964 All 95 (DB). 

SECTION 5 
SYNOPSIS 

(Public Gambling Act (1867), S. 5.) 

1. Scope. 

2. “Credible information”. 

3. Procedure relating to search. 

4. Search witnesses. 

5. Delegation of authority to search. 

6. Search warrant. 

7. Warrant must state identity of place to be 

searched. 

8. Seizure of money found on person. 

9. Custom — Whether a defence. 

10. Instruments of gaming. 

Sec Public Gambling Act (1867 >, S. 1. 

11. Validity of section. 


1. Scope. 

__Ss. 5 and 6 — Applicability and scope. 

The rules contained in Ss. 5 and 6 of the 
Public Gambling Act appear in a penal Statute 
which must Ik* strictly interpreted, and they would 
not be applicable to cases in which all the essential 
conditions provided by the law have not hem duly 
observed. 1884 All WN 28-5 and 4 Cal ,10. Rel. 
on. (1956) All WR (HQ 509: (19o6) All LJ 93a 

_S. 5 — Applicability — Order unwarranted by¬ 
law — Order directing stoppage of Came House 
being members* registered Social Club )rder 
must be quashed. See Constitution of India, Arti¬ 
cle 226. AIR 1955 Assam 84 (DB). 


2. “Credible information”. 


_S. 5 — Where Magistrate 

in issuing warrant under Sec. 


acts in good faith 
5, Courts will not 


judge whether information received by him was 
sufficient to issue warrant — Correctnks of such 
imonnation can be judged with result of search. 
1964 All Cri R 303: 1964 All WR (HC) 4:35. 

—S. 5 — Warrant when to be issued—Evidently 
a warrant can be issued on a complaint made 
before the Magistrate on oath and after making 
*uch enquiry as the Magistrate thinks necessary 
and after satisfying himself that there arc- good 
grounds to suspect that the house, room or place 
is used as a common gaming house. See Bombay 
Prevention of Gambling Act (4 of 1887). Sec. 6. 
1957 Cri LJ 362: AIR 1957 Bom 66 (DB). 

-S. 5—Hyderabad Gambling Act (2 of 1305-F), 

8. 6 — Credible information — Report of police 
officer that a person has allowed gambling in his 
house is insufficient. See Hyderabad Gambling 
Act (2 of 1305-F), S. 6. AIR 1953 Hyd 60 DB). 

-S. 5 — Indore Prevention of Gambling Act, 

S. 6 — Reasonable suspicion — Sufficiency of. See 
Indore Prevention of Gambling Act (1 of 1909), 
S. 6. .AIR 1951 Madh Bha 33. 


3. Procedure relating to search. 


5 — Authority to search warrant—Delega¬ 
tion of power to search — Applicability of S. 79, 
Criminal P. C. 


Where there is no inconsistency between the 
provisions of the Criminal P. C. and the U. P. 
Gambling Act, or where the Gambling Act is 
silent the provisions of the Code of Criminal Pro¬ 
cedure will lx* applicable to the proceedings under 
the Gambling Act. Thus, the provisions of S. 79, 
Criminal P. C., are applicable to a search under 
the Gambling Act. And according to this provision 
the officer who has been nominated to make a 
svarch can delegate his powers to another Sub- 
Inspector for that purpose. AIR 1920 All 150. Foil. 
AIR 1948 Lah 81. Dissent, from. 1954 All LJ 609: 

1954 All WR (HC) 592: 1955 Cri LJ 656: AIR 

1955 All 231 (232) (Pr 2). 


_S. 5 — Search — Procedure not given in 

$.5 — Hence provisions of Cr. P. C. will apply 
w virtue of Sec. 5 (2) Cr. P. C. and search will 
lave to Ik* conducted in accordance with S. loo 
inti S. 103 of Cr. P. C. See J and K Gambling Act 
18 of 1977). S. 5. 1934 Cri LJ 4SS: AIR 1954 

! and K 2S (DB). 


4. Search witnesses. 

_S. 5 — Search under Act is not covered by 

S. 103, Criminal P. C. — Witnesses not from vid- 
nitv and one of them not' examined will not by 
itself vitiate the search—(Cr. P. C. (1898>, S. 103). 
1953 Mad WN (Cri! 6: 1953 Mad WN 14: G3 Mad 
LW 949: (1952) 2 Mad LJ 686: 1953 Cri LJ 492: 
AIR 1953 Mad 243 (245) (Pt E) (Pr 9). 

5. Delegation of authority to search. 

_Ss. 5 and 6 — Construction and Scope — 

Presumption under S. 6 — Authority to mak* 
search — Delegation of — Legality — (Cr. P. u 
(1S9S), S. 79) — (Interpretation of Statutes). 

The presumption under Sec. 6, encroaches upon 
the liberty of a person and has got to be strictly 
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construed There is nothing in Sec. 5 which em¬ 
powers a person, authorised by the Magistrate to 
make a search, to further delegate that power to 
another officer. There is no provision by which the 
provisions of Sec. 79, Criminal P. C., have been 
made applicable to a warrant issued under S. 5, 
Public Gambling Act Therefore, if a warrant issu¬ 
ed under Sea 5 in favour of a particular officer by 
a Magistrate has been endorsed in favour ot 
another officer and the search has been made by 
such an officer, such a search cannot be regarded 
as one in accordance with Sea 5, Public Gambling 
Act, and the presumption under Sec. 6 will not be 
available to the prosecution in such circumstances. 
30 All 60 and AIR 1920 All 150 and AIR 1945 
Nag 216, Not approved. AIR 1948 Lah 31 and 
AIR 1929 Bom 157 and AIR 1940 Cal 586 and 
AIR 1929 All 937, Approved 1957 .All LJ 214: 
1956 All \VR (HC) 219: 1956 Cr LJ 952: AIR 
1956 All 449 (450) (Pr 4) (DB). 

-S. 5 — Notification of local Government — 

Delegation of power to search — Second officei 
executing search warrant in contravention of noti¬ 
fication — Irregularity — Effect — Applicability 
of S. 6. 

The terms of the Sec. 5 of the Public Gambling 
Act clearly show that the Legislature has attached 
importance to the rank of the officer who is com¬ 
petent to execute the warrant, and no warrant can 
be issued to any officer of police not below such 
rank as the State Government shall appoint in that 
behalf. Hence where the notification issued by the 
U. P. Government clearly laid down that the State 
Government under Sec. 5 of the Public Gambling 
Act should appoint Inspectors of police and officers 
in-charge of police stations not below the rank of 
Sub-Inspector as the officers who may be authoris¬ 
ed to exercise the power described in that section 
and under that notification a second officer who is 
not in-charge of a police station was not authorised 
to exercise the power described in Sec. 5, but the 
search warrant given in the name of the station 
officer of the police station was endorsed by him 
in favour of this second officer who executed it. 

Held, that the warrant was wrongly endorsed 
and the execution of the search warrant by the 
second officer amounted to an irregularity, which 
rendered Sec. 6 of the Act inapplicable. AIR 1920 
All 150 and 30 All 60 and AIR 1955 All 231, 
Disting. (1956) All WR (HC) 509: 1956 All LJ 
935. 


7-$s. 5, 6, 3 and 4 — Search warrant under S, 5 

issued in name of Station Officer — Latter endors¬ 
ing it to second officer not authorised to make 
search — Presumption under S. 6 does not apply 
— Conviction based solely on such presumption-1 
validity — (Criminal P. C. (189S), Ss. 4 (1) (p) and 


Notification No. 2195/VI-349-1909 dated 14t 
of June 1910 published in the U. P. Gazette 
Part 1, p. 9598 dated 25th of June 1910 says the 
Inspectors of Police and all officers in charge c 
police stations not below the rank of Sub-Inspec 

n. ai ^ hor i s , ed t0 take action ™der S. 
2*5. Pu 5'“ Gambling Act, It will thus appea 
tha though the police officer originally authorise 
under the warrant might endorse it to anothe 

°®?K ye - “ neces f sar y that the endorse 
ment must be in favour of a person who ha 


l>et*n appointed in that behalf by the State Gov¬ 
ernment; and if it is endorsed in favour of a per¬ 
son who is not such a person then the mere en¬ 
dorsement will not make him an authorised police 
officer and the execution of the warrant by him 
would not fulfil the requirements of Section 5 or 
Section 6 of the Act. 


The presumption under Section 6 encroaches 
upon the liberty of a person and has got to be 
strictly construed. 

There is nothing in Section 5 which empowers 
a person authorised by Magistrate to make a 
search, to further delegate that power to another 
officer. The provisions of Section 79, Cr.P.C., have 
not l>een made applicable to a warrant issued 
under Section 5 of the Public Gambling Act. 
Therefore, if the warrant issued under Section 5 
in favour of an officer in charge of a police sta¬ 
tion K has been endorsed in favour of another 
officer, viz., the second officer who cannot lie said 
to lie in charge of the police station K within 
S. 4 (p). Criminal P. C., and the search has been 
made by such an officer, the search cannot be 
regarded as one in accordance with Section 5, and 
the presumption under Section 6 will not be avail¬ 
able to the prosecution in such circumstances. AIR 
1956 All 449, Foil. 


Where in such a case the convictions of the 
accused under Ss. 3 and 4 are based solely on 
such presumption and not upon independent evi¬ 
dence, they cannot be sustained. (1956) All 
WR (HC) 689: (195C) All LJ S62. 


u »ncn a class ot oibcials are empower- 
ed, they are generally empowered. But when 
specified officials are empowered, thev are spe¬ 
cial)- empowered. It is not necessary that an offi¬ 
cial lie empowered by name. He can be era- 
powered by virtue of his office _ Delegntion of 
power of search by Chief Commissioner to all 
pol.ee officers not below the rank of Deputy 
Super.ntendent of Police _ Delegation was gene! 
r ,florT P0 "'T en c t r , W ? nant "nauthorised-Pre- 
rdw.° n < S ‘ ' °( ,he Boml >ay Prevention of 
Gambling Act cannot be made. Bombnv Pre\x-n- 

(4 ,,f 1887) - s - 6 - AIR «» 

5 fpe^l:rA£° h ™o pSr i 

ssue or to endorse such a search warrant 1 
bre proceed.ngs quashed under S. 561-A. Crimea] 

(22) '(Pt D) (Pr W. J A,R 1962 M ^ur20 

——S. 5 — Superintendent of Police invested 

r,S - -aswvj! 

Superintendent of Police under p i® Dlslncl 
any district and S 23 give" the ^ Act k 
to detect and bring offenders t^Wi ^ P T e .' 

SSL* tss-t- 

i iBr 4 
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a Superintendent of Police with powers of District 
Superintendent of Police to issue warrants under 
S. 5, Public Gambling Act. ILB (1955) Punj 24: 
1956 Cri LJ‘1348: AIR 1956 Punj 226 (227) (PrG) 
(DB). 


-S. 5 — Execution of warrant — Authority for 

— Punjab Government Notification, dated 1-9-52 

— Construction of — Both Sub-Inspectors and 
Assist. Sub-Inspectors present — Superintendent of 
Police can issue warrant to either of these olficers. 
AIR 1953 NUC (Punj) 4919 (DB). 

-Ss. 5 and G — ‘District Superintendent of 


Police’ — Does not mean Additional Superinten¬ 
dent of Police — Warrant signed by latter — Pre¬ 
sumption under S. 6 cannot be drawn. See 
Rajasthan-Public Gambling Ordinance (1949), S. 5. 
19G5 (1) Cri LJ SO: AIR 19G3 Raj 5 (DB). 

G. Search warrant. 

-S. 5 — Scope of — All powers under S. 6 of 


the Bombay Prevention of Gambling Act not con¬ 
ferred but in substance the olficer authorised to 
enter and search a house suspected to be common 
gaming-house — The exclusion of one or more 
powers granted under the warrant from powers 
conferrable under S. 6 does not make the war¬ 
rant defective — Presumption under S. 7 of the 
Act must arise. See Bombay Prevention of 
Gambling Act (4 of 1887), S. 6 . 1957 Cri LJ 362: 
AIR 1957 Bom GG (DB). 

•S. 5 — Olficer asked in the warrant to pro¬ 


duce articles seized before Magistrate — The 
obligation does not vitiate the warrant so as to dis¬ 
able the prosecution from availing itself of the 
presumption arising under S. 7 of the Bombay 
Prevention of Gambling Act. See Bombay Pre¬ 
vention of Gambling Act (4 of 188 1 ), S. 6 . 195i 
Cri LJ 362: AIR 1957 Bom GG (DB). 

_S. 5 — Form of warrant — Warrant not in 

the prescribed form — Warrant not invalid—The 
raid effected in pursuance thereof not affected. 
See Bombay Prevention of Gambling Act (4 of 
1837), S. 6 . 1957 Cri LJ 362: AIR 1957 Bom GG 

(DB). 

_S. 5 — Search warrant — Defects in — 

Wrong procedure — Effect. 

Where the warrant was issued in the name of 
an officer who was not correctly designated in it, 
and the said officer did not follow the direction 
given in the warrant and also exceeded the autho¬ 
rity that was given to him and the house which 
was searched was not the one mentioned in the 
warrant: 

Held, that the conviction of the acc J us t e i (, 0 c , 0 "^ 
not be sustained. AIR 1937 Cal and AIR 1- j 
All 109, Rel. on. 10 J and K 1LR /7: W^Cn LJ 
29S: AIR 1952 J and K 14 (14. Id) (Prs 6 , i). 

5 _ Credible information — It is not 


neccssarv that olficer issuing warrant must state 
in warrant that he is satisfied from credible infor¬ 
mal — (Madhya Bharat Gambling Act (ol of 
1949 ,. S. 5). AIR 1955 NUC (Madh B.) 300a. 
c 5 Defect in warrant — Effect on lega- 


(51 of 1949;, S. 5). AIR 1955 NUC (MadhB) 
3005. 

-S. 5 — Search warrant — No prescribed 

form — He need not even record his reasons of 
belief — (Madras Gaming Act (3 of 1930;, S. 5). 
1953 Mad VVN (Cri) 0: 1953 Mad WN 14: 65 
Mad LW 949: (1952) 2 Mad LJ 6 S 6 : 1953 Cri LJ 
492: AIR 1953 Mad 243 (245) (Pt B) (Pr 6 ). 

5. 5 — Search warrant — Misdescription is 
immaterial and does not vitiate the warrant. AIR 
1953 Mad 243 *245) (Pf D) (Pr S). 


|if., 0 f S cn h — Warrant sufficient to fix identity 
af' place—Mere minor misdescription does not ren¬ 
der search'illegal - (Madhya Bharat Gambling Act 


-S. 5 — Warrant signed by Assistant Superin¬ 
tendent of Police is valid. for the purposes of 
Ss. 38 aiid 63. Mysore Police Act. See Mysore 
Police Act (5 of 1908); S. 4(b); 1953 Cri LJ238: 
AIR 1953 Mys 14. i\U 

-t— Ss. 5, '6 7 -. Blank, warrant signed by Superin¬ 
tendent of Police to Infilled in as and \vhen, neces¬ 
sity arose — §uch warrant is not Jegal — Pre¬ 
sumption under S. 6 canndt ’ be raised. AIR 1955 
NUC (Raf) 5007. 

•j/in* i'i u'H' i i 1 ,'iJh j »i» In .n v i /ii i* 'jitnm tr. 

——S. .5 — Bombay Prevention of Gambling Act, 
Ss. 6 . 7 — Special warrant — Requirements-s-Non- 
compliance — Effect. See Bombav Prevention of 
Gambling Act (1887), S. 6 . 52 Cri LJ 812: AIR 
1951 Sau 55 (DB). 

7. Warrant must state identity of place to be 
searched. 

-S. 5 — Search warrant — Requirements of— 

House to he searched must he described and it 
must also he stated that the house was used as 
common gaming-house. 

The Public Gambling Act does not make 
gambling in a private house illegal. Before issuing 
a search warrant under S. 5, the officer must have 
had reliable information that the public servant 
concerned was using or keeping instruments of 
gaming in the Government quarters in his occu¬ 
pation for his profit or gain. In the warrant the 
house should have been described and it ought 
to have been stated that the house was used as 
a common gaming-house. 1962 (1) Cri LJ 615: 
AIR 1962 Manipur 20 (22) (Pt E) (Pr 8 ). 

8 . Seizure of money found on person. 

_Ss. 5. S — Court has no jurisdiction to order 

forfeiture of moneys found upon person of ac¬ 
cused: 7 All LJ 404: II Cri LJ 373, Overruled. 

Under S. 5/ the only articles authorised to be 
seized, when a search is made of,-the persons of 
those who are taken into custody, are those that 
may be described as "instruments of gaming”. 
The officer is not authorised to seize moneys or 
other articles recovered from the person or the per¬ 
sons taken into custody upon such search. Sec. 8 
does not authorise the forfeiture of moneys re¬ 
covered from the persons of the accused. Thus, 
the Court has no jurisdiction under S. 8 to order 
the forfeiture of moneys found upon the persons 
of the accused. 7 All LJ 404: 11 Cri LJ 373, 
Overruled; Case-law, Ref. 1950 All LJ 5S: ol 
Cri LJ 640: 1950 All WR 141: 1950 All Cri Cas 
53: ILR (1950) AR 1299: AIR 1950 All 199 (199> 
(Prs 6 , 7) (DB). 
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9. Custom — Whether a defence. 

_S. 5 — Diwali gambling — Offence — Cus¬ 
tom — Plea in defence. 

An offence of gambling cannot be condoned on 
the ground of custom prevailing amongst Hindus 
to gamble on the Diwali day. (1956) All WR 
(HC) 509: (1956) All LJ 935. 

10. Instruments of gaming. 

See Public Gambling Act (1867), S. 1. 

11. Validity of section. 

-Ss. 5,2,3,4, 6 and 9 — Constitutional validity 

— Application of stringent provisions of Act to 
certain areas —State Government having better 
knowledge of local conditions ‘ given legislative 
guidance to choose areas — Sections not contra¬ 
vening Art. 14 of Constitution and are valid — 
Interpretation of Statutes —' Statement of Objects 
and Reasons , and Preamble as guides to construc¬ 
tion. See Public Gambling Act (3 of 1867>, S. 2. 
1964 (1) .Cri LJ 319: AIR 1964 All 93 (DB). /* 

• r „ SECTION 6 . ' * ... 

* * i' • • . • • : * ♦ * * •. . I • t i 

SYNOPSIS 11 

(Public Gambling Act (1867), S. 6.) 

1. Presumption under section mandator)'. 

-’2, Presumption when can be raised. 

3. Presumption is rebutt, m j.j ,/ 

4. Gaining. 

5. Validity of section.,, h |,. h / - 

6. Conviction based on independent evidence. 

7. Appeal and revfsSdmb ; 1 - •" '- 

8. Cases under other ’ simflar Acts, i 

«. ,„■«;* / . ’I *. k : 

1. Presumption under section mandatory. 

—6 r— Scope of presumption under — Spe¬ 
cial rule of evidence -(Evidence Act (1872), 
s. 114). • , .»,! .. /I > * m i ■ ■ ' ( ■ 

Hie ‘provision of S. 6 ‘of the Public* Gambling 
AcU constitute fii spd&al rule of evMedce as-to the 
onus probandi 4n such cases; and, although with 
referexite Ao the general'terths* of "S. 0 * 114 of Ihe 
Evidence.. Act, .Section 6 of- the Ptiblic Gambling 
Act has not leriouslyV altered thtei ordinary-rules i of 
evidence, as to presumptions or burden..ofrproof, 
the provisions of the section must not be held 
strictly, applicable to cases in which search is not 
made by: a duly authoriiecliofficer under the provi*: 
sions of S: 5. That things like cards, money: {and 
a*i tin containing nal when found in ( a house sus¬ 
pected of being a common, gaming-house would be 
.-evidence’, is obvious.and* scarcely, ’ needs,,special 
legislation', but the. context ofc S. ;0! clearly shows 
that the word is lised^n/thc, sense op -‘proof,* and 
not in'fthei set&fe ofr.evideace which?!Wlsf.short«of 
proof. The rule contained in Section 6 renders 
imperative a praranptibn'. d/hich/haS always been 
regarded as permissible by the rules of evidence. 
1884 A11‘\VN>39 and a«84 All'WN ‘285 ; Fblldwed. 
(1956)’AfldWR (HQ;509: (1958) All LJ 535, , -b, 

D .H .roiluriJ) - • If*) j«vi -i M, 

2.iPtefiufft)ti6d/whC6^caniiba.rfeised. y.»yr f 

c ‘ tMin 

stncdy^consWbd^^^risfructioai'of — Authority 
to make' s^rch 


(1867), S. 5, Note 9 1077 

gation of that power by that officer not legal — 
(Criminal P. C (1898). S. 79) — (Interpretation of 
Statutes) — (Civil P. C. (1908), Pre.) — 30 All 60 
and AIR 1920 All 150 and AIR 1945 Nag 216, Not 
Approved. See Public Gambling Act (186/), S. o. 
1956 Cri LJ 952: AIR 1956 All 449 (DB). 

-S. 6 — Applicability — Delegation of power 

to search — Second officer executing search war¬ 
rant in contravention of notification under S. 5— 
Presumption under S. 6 cannot be raised. See 
Public Gambling Act (1867), S. 5. 1956 ’All LJ 
935. 

-S. 6 — Search warrant under S. 5 issued in 

name of Station Officer — Latter endorsing it to 
Second Officer not authorised to make search — 
Search cannot be in accordance with S. 5 — Pre¬ 
sumption under S. 6 does not apply — Conviction 
based solely on such presumption cannot be sus¬ 
tained. See Public Gambling Act (1867), *S. 5. 
1956 All LJ 862. • “ • > 

-S. 6 — Officer, asked in ‘the warrant to pro¬ 
duce article seized before Magistrate — Warrant 
not vitiated'—* Presumption under*S. 7 : Can be 
availed of. ,§ee Bombav Prevention pf Gambling 
Act (4 of 1887), S. 6. 1957 Cri LJ 362: AIR 1937 
Bom 66 (DB). ... _ 

-S. 6 — Scope — Search not made, ip,.peeped- 

ance with provisions of, Cr..*P. Code —^ Presump¬ 
tion under S. 6 will not arise. See J and jK, Gambo¬ 
ling Act (18 of 1977), S. ,5. 1954 Cri LJ 48,8: AIK 
1954 J and K 28 (DB). ‘ , «, M . 

-S. 6 — Applicability — Power can»bo dele¬ 
gated generally or* specifically and by I name or in 
virtue of office — Power* > to issue warrants dele¬ 
gated by Chief Commissioner of Kutch to police 
officers not below the rank of Deputy -i Superin¬ 
tendent of Police — Delegation i^' general em¬ 
powerment — Warrant unauthorised —Presump¬ 
tion under S. 7 of Bombay Prevention • of Gamb¬ 
ling Act cannot be drawn. See Bombay Prevention 
of Gambling Act (4 of 1887), S. 6. ’ AIR i 1955 NUC 
(Kutch) 3689.. ; . 4I ^ 

— 1 —S. 6 — Applicability — Conditions requisite 
for raising presumption’ under S;'0 indicated — 
(Madhya Bharat Gambling Act (51 of 1949), $. 6). 
AIR, 1955 NUC (Madh B.), 3005. ‘ . ~ y J f ~ 

-S. .6 — Presumption under Mere.assertion 

that articles seized are records .of gaming,, does not 
raise presumption unden S. v©* (Madhyaj Bharat 
Gambling Act (51. of 1949), S. 6). AIR 1955 NUC 
(Madh.,B) 31. ~- 

*.: * */. ••*,*,mi ii.uliiii . * 

-S. 6 — Presumption under -r* iDutjy.of Court 


1953 Cri LJ 1121: ; AIR 1953 Madh B 1?8. 

_c n _' ‘' ' j'i’ *liii ./.<r| 


be ^rpething on. record, to sho>y. tile 'belief of the 
pfficer. ,m.m .(PiijJ) 34$. “ ™ 


- S.'6 ‘'District Superintendent lof PoBee"«i 

Does; hot - olefin ■ 'Additional Siifcetujfendent" of 
Warttot’Sighed 'by latter i^tPiWmptiod 
cannot 'life dfaWn.” 'fcetyiRmasthai*> Pnln 
Sibling-Ordinance (I949)j* SrS.' Jl98B»i(»taCkl 
LJ 80 1 AIR 1905 Raj 5 QDR), >■> »1 *iv • r < ,u 
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--S. 6 — Warrant under S. 5 not legal—Pre¬ 
sumption under S. 6 does not ari^e. See Public 
Gambling Act S. 5. AIR 1955 NUC 

(Raj) 5007. 

-S. 6 — Scope — Person found in house at 

time of search can be presumed to l>e gambling 
only when cards, dice and other instruments ot 
gaming are found in the house — Only paper and 
a rupee note found — Contents of paper not 
proved — Guilt held not brought home to accused. 
AIR 1955 NUC (Raj) 5007. 

-S. 6 — Scope — Rajasthan Public Gambling 

Ordinance (1949), Ss. 3, 4 and 6 — Search war¬ 
rant illegal — Presumption under S. 6 cannot be 
drawn — Conviction for gambling can still be 
supported if there is evidence of actual gaming 
and realisation of commission. See Public Gamb¬ 
ling Act (1867>, S. 3. AIR 1955 NUC (Raj) 4644. 

-S. 6 — Bombay Prevention of Gambling Act, 

Ss. 6, 7 — Special warrant — Requirements — 
Non-compliance with requirements — Effect See 
Bombav Prevention of Gambling Act (1887), S. 6. 
52 Cri LJ 812: AIR 1951 Sau 55 (DB». 

3. Presumption is rebuttable. 


appear that the house is a common gaming house. 
The presumption arising under Sec. 6, however is 
not conclusive and may in certain circumstance? 
be extremely weak. Even in a case where no 
defence evidence is led the presumption may be 
rebutted by bringing out circumstances which go 
to show that some or all the ingredients which 
constitute the offence under Sec. 3 or the offence 
under Sec. 4 are lacking and in such a case the 
accused persons will not be held guilty. 

Where the occasion was two days before the 
Diwnii day when Hindus indulge in a great deal 
of gambling because it is considered auspicious, 
the accused was a Municipal employee and it had 
net l>een shown that he had derived any profit oi 
gain from gambling either on this occasion or on 
any other occasion, the presence of a pot contain¬ 
ing some money near his knee was scarcely evi¬ 
dence of the fact that he was taking a share of 
the winnings of other persons. Nor had it been 
shown that m this bouse gambling took place on 
any previous occasion, and these circumstances 
were quite sufficient to rebut the presumption 
arising under Sec. 6. 19SI Cr LJ 1209: 56 Pun? 
LR 7S: 1LR (1954) Pun) 783: AER 1954 Punj 164 
(164) (Pr 3). 

4. Gaming 


-Ss. 6, 3 and 4 — Presumption under S. 6— 

—Nature of. 

Presumption under S. 6 of the Act can be drawn 
if on search of the house cards, etc., are found 
therein. The presumption so drawn is not rebut¬ 
table. The presumption may be drawn and used 
against the accused in one set of circumstances 
and in another Courts of law may not convict the 
accused on presumption alone. The presumption 
to be drawn under Section 6 merely relieves the 
prosecution of the duty of adducing complete evi¬ 
dence as to the gambling, but even then the evi¬ 
dence has to lx* considered as a whole in deter¬ 
mining whether the offences under Ss. 3 and 4 o 
the Act were made out. 1964 All Cr R 30-3: 1964 
All WR (HC) 4:35. 

_$ 6 — Presumption under, is a weak one 

Reasonable explanation of accused should J>e ac 
cepted. AIR 1955 NUC (Madh Bha) 300o. 

_S. 6 —Scope and weight of — Presumption 

— The section gives lead only to the presumption 
_ Presumption is only a rebuttable presumption. 
See Madras Gambling Act (3 of 1930). S. 6. 1960 
Mad LJ (Cri) 382: 1959 Mad WN 456. 

_S. 6 — Gambling on Diwali occasion — Pre¬ 
sumption under Act is not so strong. AIR 19oo 
NUC (Punj) 3442. 

_S 6 — Presumption — Rebuttal. 

A house must l>e habitually used as a gaming 
house and the person who owns or occupies it must 
have the intention or knowledge that it is being 
so used. Similarly the accused person must derive 
some benefit or profit from the 2ame othenwse h 
cannot be held guilty under Sec. 3. Inder Sec. 
if a house is raided on the authority of a uarran 
under Sec. 5 and cards dice or instrument ol 
gaming are found in the house, then it may be 

presvimed A,, .he hop* is . ~"u7a.T 
house and the persons present in the house ^ 

time of the search had gone there for the purpose 
of gaining. Under Sec. 6 the presence of certain 
articles is evidence until the contrary is made to 


_S. 6 — ‘Gaming* — Game involving still and 

chance played with stakes — It is still gaming — 
Game purely one of skill is not gaming. AIR 1955 
NUC (Madh Bha) 3003. 

5. Validity of sectioo. 

_Ss. G, 2. 3, 4, 3 and 9 — Constitutional vali¬ 
dity — Application of stringent provisions of Act 
to certain areas — State Government having better 
knowledge of local conditions given legisla¬ 
tive guidance to choose areas — Sections not con¬ 
travening Article 14 of Constitution and are valid 

_ Interpretation of Statutes — Statement 

Objects and Reasons and Preamble as g«d«to 
construction. See Public Gambling Act (3 of 1867'. 
S. 2. 1964 (1) Cri LJ 319: AIR 1964 All 9o (DB>. 

6. Conviction based on independent evidence. 

_S. 6 — Irregularity in search warrant - 

Effect — (Criminal P. C. (189S), S. 537). 

There is nothing in Sec. 6 to render the res^tj 
of a search conducted under an irregularis issued 
warrant inadmissible in evidence, 
eient evidence to sustain the convict™, 
of the special rule contained in S. 6. J . 
tion is proper. Mere irregularity in issinng the 
search warrant does not prejudice the accused oi 
Sion any failure of justice within the meaning 
'Hr 53" of the Code of Criminal^ Procedure: 
1884 All \VN 285 and 28 Bom LR 2.2, Followed 
SSni All WR (HC) 509: (1956) All LJ 935. 

7. Appeal and revision. 

_§ 6 — Presumption under — Conviction on 

plea of guilts- - Appeal competent — Interfer*n« 
in revision is not called for — (Criminal P. U 
(1898', Ss. 412 and 439). AIR 1955 NUC (Madb 

Bha) 305S. 

8. Cases under other similar Acts. 

_S. 6 — Scope — All powers under Sec. 6ol 

(he Bombay Prevention of Gambling Act not .COB; 
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ferred — Presumption under Sec. 7 of the Act 
must arise. See Bombav Prevent itm of Gambling 
Act [4 of 18S7», S. C. 1957 Cri LJ 362: AIR 1957 
Bom 66 <DB». 

-S. G-Presumption under S. 91. Hydera¬ 
bad Evidence Act — Reliance upon, to support 
presumption under Sec. 7 of Act permissible. See 
Hvderabad Gambling Act (2 of 1305-Fj, S. 7. AIR 
1953 Hyd GO (DB>. 

-S. 6—Hyderabad Gambling Act (2 of 1305-F), 

Sec. 7 — Proof of due search is necessary to in¬ 
voke presumption. AIR 1953 Hyd 60 (DB). 

- S. 6—Hyderabad Gambling Act (2 of 1305-F», 

S. 7 — Scope — Strict interpretation is necessary. 
AIR 1953 Hyd CO (DB). 

-S. C — Conviction on mere presumption raised 

under Sec. 6, Madras Gaming Act is not prohibited 
•— Still it has been the practice of Madras High 
Court not to convict on mere presumption alone 
unless there is something more in addition to the 
presumption raised under that section. See Madras 
Gaming Act (3 of 1930), S. 6. AIR 1955 NUC 
(Mad) 3190. 

S. 6 — Effect of defective wanant on pre¬ 
sumption to be drawn under Explanation to S. 63 
and conviction — Presumption may not arise but 
conviction need not necessarily be set aside if there 
is evidence that the accused are guilty of the of¬ 
fences with which they are charged and also on 
the basis of natural presumption. See Mysore Police 
Act (5 of 1908). Ss. 38 and 63. 1956 Cri LJ 631: 
AIR 1956 Mys 42. 

• -S. 6 — Large number of persons found play¬ 

ing cards late at night in a house with all its 
doors closed — Search taking place in pursuance 
of a warrant issued, under Sec. 38 — Playing card* 
and a large sum of money lying on ‘Akhada* re¬ 
covered by police — Held, that in the circum¬ 
stances a natural presumption arose that the accus¬ 
ed were engaged in playing a game of chance 
irrespective of whether the wanant was in accord¬ 
ance with law or not. See Mysore Police Act (5 ol 
1908), Ss. 38 and 63. AIR 1953 Mys 14. 

• -S. 6 — Warrant signed by Assistant Superin¬ 

tendent of Police is valid for the purposes of 
Secs. 38 and 63 of Mysore Police Act. See Mvsore 
Police Act (5 of 1908), $s. 4 (b) and 63. AIR 1953 
Mys 14. 

•—6 — Mysore Police Act, Sec. 63, Expl. 3 
— ‘Gaming and Playing* — Distinction — Accus¬ 
ed found in common gaming house during playing 
•— Presumption is, until the contrary is proved 
that they were there for the purpose of gaming. 
See Mysore Police Act (5 of 1908), S. 63, Exp). 3. 
AIR 1953 Mys 14. 

" 7 —S. 0 — (Saurashtra) Gambling Act, Sec. 7 — 
Presumption under — Instruments of gaming. 

Where the accused are found in possession of 
cards and counters with different colours which 
are generally used in place of coins, the presump¬ 
tion under Sec. 7 arises that the place where such 
Instruments of gaming are found is a common 
gaming house and it is for the accused to displace 
that presumption. (1950) 3 Sau LR 169 (DB). 

SECTION 8 

• • % I * * 

—S.^ - Accu^ acquitted _ No orier o! 


Before the Court can exercise its jurisdiction to 
pass order of forfeiture of money or destruction of 
property under Sec. 8 it is necessary that the ac¬ 
cused must be convicted of the offence with which 
he is charged. This being a penal enactment must 
be construed strictly. In the case of an acquittal 
therefore the Court has no power to pass an order 
of forfeiture or destruction under this section. 1952 
All LJ 169: 1952 RD (HC) 199 (1): 1952 All Ct B 
51: 1952 All WR (HC) 128: 1953 Cri LJ 1017: 
AIR 1953 All 463 (463) (Pr 2). 

-S. S — Court has no jurisdiction to order 

forfeiture of monevs found upon person of accus¬ 
ed. 7 All LJ 404. 11 Cr LJ 373, Overruled. See 
Public Gambling Act (1867), S. 5. 51 Cri LJ 640: 
AIR 1950 All 199 (DB). 

-S. 8 — Indore Prevention of Gambling Ad 

. _ _ _ i ■ r e «. 


(1 of 1909), Ss. 6, 8 — Money when can be forfeit¬ 
ed — Suspicion of use or intention to use neces- 
sarv. See Indore Prevention of Gambling Act (1 
of 1909), S. 6. AIR 1951 Madh Bha 33. 

-S. 8 — Confiscation of money. See Madras 

Gaming Act (3 of 1930) (as amended hv Act 10 
of 1955). S. 10. 1960 Mad LJ (Cri> 16 (Mad): 1959 
Mad WN 171. 

-S. 8 — Conviction for gambling and for keep¬ 
ing a common gaming house under Ss. 8 and 9 of 
the Gaming Act — Confiscation of money found 
on person — Court is not competent to pass such 
an order. See Madras Gaming Act (3 of 1930) (as 
amended bv Madras Act 16 of 1955), S. 8. I960 
Mad LJ (Cri) 16 (Mad): 1959 Mad WN 171. 

SECTION 9 


-Ss. 9 and 2, 3, 4. 5, 6 — Constitutional vali¬ 


dity — Application of stringent provisions of Ad 
to certain areas — State Government having better 
knowledge of local conditions given legislative 
guidance to choose areas — Sections not contraven¬ 
ing Art. 14 of Constitution and are valid — Inter¬ 
pretation of Statutes — Statement of Objects and 
' Reasons and Preamble as guides to construction 
See Public Gambling Act (3 of 1867), S. 2. 1964 
(1) Cri LJ 319: AIR 1964 All 95 (DB). 

SECTION 10 

--S. 10 — Evidence of punter — Evidence of 

person, deliberately sent by investingating officer, 
to offer bet, should be received with caution, un¬ 
less corroborated — (Evidence Act (1872), Ss, 114, 
Illus. (1)) and 133). AIR 1955 NUC (Madh Bha) 31. 
--S. 10 — Evidence. 

Must be strictly construed — Person found In 
house during search or raid which is non-com¬ 
pliance with Act — Such person cannot be examin¬ 
ed as witness — Search in accordance with Ad — 
He can be examined on oath — That he would 
be accused of offence is immaterial — He is entitl¬ 
ed to benefit of Art. 20 (3) of the Constitution — 
His pleading not guilty is immaterial — R will 
only affect the value of his evidence — His plead- 
mg guilty will make S. 30, Evidence Act, appli¬ 
cable and co-accused would have right to era* 
examine him — Such a person can be examined 
even at subsequent stage and not necessarily im¬ 
mediately when he is brought before the Magistrate 
— (Constitution of India, Art. 20 (3)) — (Evidenee 
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Act (1872), S. 30). AIR 1944 Nag 328, Rel. on. 
1953 Cr LJ 985: AIR 1953 Vind Pra 18 (19) 
(Prs 3, 4, 5). 

SECTION 12 

——S. 12 — Game of chance and game of mere 
ildll — The word 'mere’used in the phrase ‘‘games 
of mere skill stands for “pure*. Games of mere 
skill are not penalised. See Madras Gaming Act (3 
of 1930) (as amended by Madras Act 16 of 1955), 
S. 4 (1) (a) (vi). 1960 Mad LJ (Cri) 16 (Mad): 1939 
Mad WN 171. 

SECTION 13 

■-S. 13—Mere recovery of instruments of gam¬ 

ing without allegation that the accused was found 
gaming in a public place is not sufficient for a 
conviction under section. AIR 1959 All 799. Foil. 
1965 All WR (HC) 761: 1965 All Cr R 513: 1966 
All LJ 176. 

-S. 13 — “Public place” — Meaning place 

open to public or used by public — Private place 
though open to public is not a public place — 
Gaming in such a place does not entail conviction. 
AIR 1954 All 356; 1 AIR * 1927 All 560. 
Foil. 1965 All Cri R 300: 1965 All WR (HC) 454. 

——S. 13 — Evidence and proof — No amount 
of money recovered from possession of accused of 
from place where salta was going on — Witnesses 
produced by prosecution were not men of locality 
—Complaint appeared to be out of grudge enter¬ 
tained by Sub-Inspector against accused who had 
earlier asked for his transfer — Held, charge* <va$ 
not proved and accused could not be convicted a9 
assessment of evidence by Courts below was wholly 
unreasonable. Evidence Act (1872), Ss. 3 and 5. 
Criminal P. C. (1898), S. 367. 1964 All WR (HC) 
730: 1965 All Cri R 5. 

——S. 13 — Slips used for recording bets are 
not instruments of gaming. Set* Public Gambling 
Act (1867), S. 1 (U. P. Amendment). 1959 Cr LJ 
1597: AIR 1959 All 799. 

—S. 13 — Scope — Instruments of gaming — 
Recovery of — Relevancy — Is relevant only if 
offences under Secs. 3 and 4 are to be proved by 
presumption — Offence under Sec. 13 is to be 
proved by evidence and no question of presump¬ 
tion arises. The recovery of instruments of gaming 
may be circumstantial evidence to prove public 
gambling but is not conclusive and may not be 
coaiidered enough in certain circumstances. See 
Public Gambling Act (1867), S. 3. 1959 Cr LJ 

1397: AIR 1959 All 799. 

_S. 13 — Proof — Admissible evidence. 

Where the eye-witnesses stated that they saw 
SatJa gambling being indulged in by the applicant 
with one B, but they did not depose about the 
words used by B and the applicant, and whal 
ihe^y stated was the effect produced on their minds 
by the words used by B and the applicant. 

i v .Held, that the words “uttered by the applicant 
and, B** would be the real evidence and it would 
be, for the Court to interpret them and determine 
whether they amount to betting or wagering. The 
effect produced by them on the minds of the wit¬ 
nesses was wholly irrelevant and inadmissible in 
evidence; it was not for them to judge whether 
the applicant was betting or not. 1959 Cr LJ 


}? 59 LJ 160: 1960 All WR (HC) 129: 
1960 All Cr R 114: AIR 1959 All 799 (799) (Pt A) 
(Pr 1). 

-S. 13 — Recovery of betting slips — Effect 

* Applicant said to have indulged in satta gambl¬ 
ing with B — Slips recording bets recovered from 
possession of B — Applicant could not be convict¬ 
ed in absence of any connection arising out of 
gaming between him and slips. 1959 Cr LJ 1397: 
1960 All LJ 160: 1960 All WR (HC) 129: 1960 
All Cr R 114: AIR 1959 All 799 (800) (Pt D) 
(Pr 4). 

-S. 13 — Public place* — Arhar field separat¬ 
ed from public street — Effect of — Explanation 
added by — (U. P. Public Gambling (Amendment) 
Act (34 of 1952)). 

Under Sec. 13 of the Act gaming has been 
prohibited in a public street, place or thoroughfare. 
On the face of it, an arhar field would not he a 
public place since the public would have no ac¬ 
cess thereto. It is private property into which if 
any unconnected person were to enter he would be 
committing trespass. 

Where the arhar'field on which gaming was 
found to he going on, although it was an open 
space, was not adjacent to and abutting a public 
street but was separated therefrom by another field 
the field is not a public place, not only per se, but 
even under the extended definition of that t**rm 
under the explanation added to the section by S. 4 
of the U. P. Public Gambling (Amendment) Act 34 
of 1952. 1957 All LJ 2S2: 1957 AI1..WR (HC) 

412. 

i • • i • t 1 i , . , ■ * ■ * • 11 f 

•S. 13 — Conviction under — Requirements — 


S. 13 which makes it an offeucc to gamble in a 
public street, place or thoroughfare does not lay 
down as a necessary ingredient of the offence the 
condition that, “Nai” should he taken out. There¬ 
fore if a person, is found gambling in a public 
street, place or thoroughfare he commits an of¬ 
fence punishable under S. 13 even without proof 
of ‘Nal* being taken out. See Public Gambling Act 
(1867), S. 3. AIR 1955 NUC (All) 2702. 

_S, 13 (before amendment) — Public place, 

what is — Open Chnbutara abutting on public 
street having unrestricted access, is a public place. 

Under Sec. 13, it must be proved that inter alia 
the place where the accused was found gambling 
was a ‘public street’ place or thoroughfare’. 

According to 1952 amendment of the section, for 
(he purposes of this section “public place" includes 
am- open space situate adjacent to or abutting on 
a public street' and not separated therefrom by a 
boundary wall. But the amendment will not govern 
the. case in which the offence was committed 
before the , amendment. .In such a case the term 
‘public place* His to'be interpreted without re¬ 
ference to the amendment. 

In order to determine whether a place is a 
•public place'' within tire meaning of the term as 
used iu Sec. 13 (before amendment) the test is 
whether members of the public have, as a matter 
of fact, a free access to it. If they do reach the 
place without let or hindrance it is a ‘public place 
but if the entry is regulated by permission or is 
otherwise restricted it is not a 'public place, in 
the former/case it is immaterial that members of 
the public have no legal right to claim access to 
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that place. If a member of the public, even in 
the absence of a legal right, can actually find ac¬ 
cess to the said place the place becomes ‘public 
place*. It is also immaterial for this purpose whe¬ 
ther the place is owned by a private individual or 
is vested in a public body like Municipal Board or 
District Board or State. It is equally immaterial 
whether it is visible from a public place or road or 
is screened from view from a thoroughfare. The 
gambling may be going on in the verandah of a 
house abutting on a public road but there may be 
a person on duty in the verandah to prevent per¬ 
sons from entering the verandah. If such is the 
case the verandah will not become a ‘public place’ 
notwithstanding the fact that it is visible to the 
passers by. On the contrary there may be a case 
where gambling may be going on in the inner¬ 
most room of a bouse but the members of ., the 
public may be finding free access to the said room. 

In such a case the room in which the gambling is 
going on will become a ‘public place*. 

Where there was no restriction on the public 
against finding access to the cliabutara abutting on 
a public way in a village on which gambling was 
going on, the chabutra was held a ‘public 
place* within the meaning of Sec. 13, as it stood 
before its amendment. AIR 1955 NXJC (All) 2288. 

-S. 13 — Public place — Meaning of. 

No doubt, a public street, place or thoroughfare 
is not necessarily a street, place or thoroughfare 
where the public has a right to go or which the 
public has a right to use. If a street, place or 
thoroughfare is in fact used by the public, it Will 
be a public street place or thoroughfare within the 
meaning of S. 13. 

A public place-Tpust be,,a-place which is either 
open to the public or is used bv the public and 
the publicity of its situation is not a necessary 
element of the offence ?ny .more than public 
ownership. 

An arhar field'Oft the* roa<L\side in which crop 
is standing cannot be said'to be a public place 
within the meaning of Sec. .13. 1954 All WR (HC) 
32: 1953 All LJ 714: 1954 Cr LJ:765: AIR 1954 
All 356 (357, 358) (Pt B) (Prs 4, 7). 

-S. 13‘ (as! amended by \f. 

—Gaming - f 1 * 

Gaming, wagering or betting have all one com¬ 
mon feature, that the gatae is a game of*.Chance 
and played with stakes;'In order, therefore, that 
gaming be* established,' the prosecution must esta¬ 
blish, (1) that the game being played* was a game 
of chance, and (2) that it was being I played Mth 
stakes. The mere proof that some game of cards 
was being played and' that Some money was found 
in possession of the accused is not enough to 
establish that they’were* gaming.’: 1952 RD (HC) 
125r 1952 /VII LJ 153pll952 ?Cri LJ 1471: AIR 
1952'All 817 (817)**(Pr 'I)i« ••• .*./• i! ; q 

\TejI Jfan^adHtn'' — 1 ' Iristtu- 

ments of ^aming^ — tfvrferaW PbW tiahiblmg 
Act (2 of 1305-F), ft »Fl h .| 8 

Where the contended or’tH? 1 priieciitibn ,, iS‘that 
the offencp of gaming consisted'hr'fhe Teji 1 Mandi . 

ESu'S'H ( ,S CH , ’ ’W'erttered tn''the accbunt 
books kept with* 1 dCcused 1 Where.'th^se transactions r 

lhe ^“Macliohs.. cannot-he 

regarded as wagers.' or*' dlnndt constitute ' gaming 


and the books cannot be called instruments of 
gaming. This apart, books of accounts in which 
bets are recorded by their very nature are not 
instruments of gaming under Sec. 13. 53 IA 241, 
Rel. on. ILR (1952) Hyd 445: 1952 Cri LJ 1307: 
AIR 1952 Hyd 147 (148) (Pt A) (Pr 6) (DB). 

-S. 13 — Public place. 

Public place is one where the public can have 
free access. It should be a place of public resort. 
As to whether a particular place is a ‘public place' 
within the meaning of the Gambling Act would 
depend on the character of the place and the use 
to which it is put. If the place is not open to the 
public such as a private house, or a private garden 
it cannot be called a public place. It would not 
cease to be a private house or a private garden 
simply because the passers by could stop and wit¬ 
ness the gambling. Gambling in a vacant private 
land which could be easily reached from the 
public road by. outsiders going on the Toad can 
never be regarded as public place for that place 
is not open to the public nor could they use it. 
The mere visibility of the land or house to the 
public would not make it a public place. In each 
case whether the place is a public place or not 
must depend on the facts proved. ILR (1952) Hvd 
445: 1952 Cri LI 1307: AIR 1952 Hyd 147 (148) 
(Pt B) (Pr 7) (DB). V. • 1 r f/ 

-S. 13 — Money found in possession of accus¬ 
ed cannot be forfeited. See Madhya Bharat Gambl¬ 
ing Act (51 of 1949), S. 12(2). 1937 Cri LJ 2S4 
(Madh Bha). . 

——S. 13 — Applicability — Essentials to be 
proved. 

If a Police Party finds people plaving with cer¬ 
tain instruments used for gaming, they have no 
right to arrest any of the persons under Sec. 13 
unless the persons are found playing for money oi 
other valuable thing. It is the most important 
ingredient for the offence that the person or 
persons must have been seen playing for money or 
other valuable thing. 

The fact that the accused were playing for 
money or other valuable thing cannot be inferred 
from the conduct of the persons in running away at 
the sight of the Police.. It is necessary for the Police 
Officer to state in so . many words that he found 
the persons playing for monev or other • valuable 
thing. 1961 (2) Cr LJ 504 (50p, 506) (Pt A) (Prs 4, 
5) (Manipur). * • 

——S. 13 — Instalment of gaming — Bet enter- 
ed in notebook - along with, figures on which bet 

^ not an instrument of gaming 
— What is prohibited is playing for monev with 
instrument- of gaming. AIR 1955 NUC (Nog) 956. 

“— S - 13 — Applicability — Satta gambling —. 
Mere entering stake* on chit Ai. Offence, 

Where the petitioner alleged to be indulging in 
satta gambling accepted one rupee currency note 
from a decoy punter fa 1 staled’on' certain num- 
bers and after he made an entry regarding - the 
stake on a slip of a puper, the raiding ports- arriv¬ 
ed and took into'possession from the petitioner, 
one rupee currency note, , a pencil, the slip and 
some cash,« j • • • • . t -• j 

•"Held, that' these facts' did'not constitute the of- 
fence under Sec. 13 of the Act!. At best it wa 
merely a preparation which was not culpable. That 
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apart, merely entering on a chit the alleged stakes 
could not constitute gambling as envisaged undei 
S. 1*3. 61 Pun LR 439: 1960 Cr LJ 275 (1): AIR 
I960 Punj 72 (72, 73) (Pt A) (Pr 3). 

-S. 13 — “Place to which public have access’ 

is a place which is used by the public generally. 
See Bombav Prevention of Gambling Act (4 ol 
18ST>, S. 12. AIR 1955 NUC (San) 9S0 (DB). 

SECTION 13-A 

-S. 13-A (as amended by Punjab Act 9 of 1960» 

-Gambling includes satta gambling — Person 

accepting stakes on figures or numbers to be sub¬ 
sequently disclosed is liable to be punished under 
S. 13-A (Punjab), read with S. 1 (Punjab). See 
Public Gambling Act (1867), S. 1. ILR (1962) 
1 Punj 323. 

SECTION 16 


PUBLIC OFFICE 

Suit relating to. 

See Civil P. C. (1908), S. 9. 

Transfer of. 

See (1) Contract Act (1872), S. 23. 

(2) Transfer of Property Act (1882), S. 6(f). 

PUBLIC OFFICER 

See (1) Civil P. C. (1908), Ss..2(17), 80, 81, S2, 
O. 27. 

(2) Criminal P. C. (1898), S. 197. 

(3) Judicial Officers* Protection Act (1850). 

(4) Penal Code (1860), Ss. 21, 161, 162. 

165-A, 166, 170 and 171. 

(5) Prevention of Corruption Act (1950). 
Decree against, execution of. 

See Civil P. C. (1908), S. 82. 

Defined. 

See Civil P. C. (1908), S. 2(17). 


-S. 16 — Scope — Magistrate has no power 

to reward a police officer under the section. 

Under S. 16 it is only an informer who can be 
rewarded by directing a portion of the fine levied 
under Ss. 3 and 4 to be paid to him. Section 16 
will not authorise Magistrate to reward to a 
Police officer for good and careful handling of a 
case before him. 1962 (1) Cri LJ 615: AIR 1962 
Manipur 20 (22) (Pt C) (Pr 7). 


PUBLIC HEALTH 

See (l) Criminal P. C. (1898), S. 133. 

(2) Epidemic Diseases Act (1897). 

(3) Dangerous Drugs Act (1930). 

(4) Penal Code (1860), Ss. 268. 269, 

277 and 278 and 

(5) Enactments under “Municipalities . 
Offences relating to. 

See (1) Penal Code (1860), Ss. 268, 269, 


273, 


273. 


277, 278 and 290. 

(2) Statutory cross-references under “Crimi¬ 
nal Law”. 


PUBLIC HIGHWAY 

See (1) Civil P. C. (1908), S. 91 

(2) Easements Act (1882), S. 2(b). ^ 

(3) Enactments under “Municipalities . 
Procession, right to take. 

Sec (1) Constitution of India. Art. 19. 

(2) Easements Act (1882), Ss. 2 (b), 18. 

PUBLIC HOLIDAY 

See Negotiable Instruments Act (1881), S. 25. 

PUBLIC INTEREST 

See (1) Civil P. C. (1908), Ss. 91, 92 

(2) Constitution of India, Art. 19. 

(3) Criminal P. C. (1898), S. 19o. 

PUBLIC INTERNATIONAL LAW 

See Constitution of India, Art. 51. 

PUBLIC NOTIFICATION 

See (1) Constitution of India, Art. 360(17). 

(2) Evidence Act (1872), S. 81. 

PUBLIC NUISANCE 

See (1) Criminal P. C. (1898), Ss 91, 133 

to 137, 139. 141 to 143. 

(2) Penal Code (I860). Ss. 268, 290 and 

291. 

(3) Tort — Nuisance. 


Suit against. 

See Civil P. C. (1908), S. 80, O. 27. 


PUBLIC PEACE 

See Criminal P. C. (1898), Ss. 107, 108, 145. 


PUBLIC PLACE 

See (1) Madras Gaming Act (1930). S. 12. 

(2) Penal Code (1860), Ss. 159, 160. 

(3) Public Gambling Act (1867), S. 13. 

Prostitution in vicinity of. 

See Suppression of Immoral Traffic in Women 
and Girls Act (1956), S. 7. 

What is. 

See (1) Criminal P. C. (1898), S. 133. 

(2) Motor Vehicles Act (1939), S. 2 (24'- 

PUBLIC POLICY 

See Contract Act (1872), S. 23. 

Contract against. 

See Contract Act (1872), S. 23. 


PUBLIC PREMISES 

See (1) Public Gambling Act (1867), S. 13. 

(2) Public Premises (Eviction of Unautho¬ 
rised Occupants) Act (1958). 

PUBLIC PREMISES (EVICTION OF UN C AU ™* 
RISED OCCUPANTS) ACT (19aS), S. 2 
PREAMBLE 

_ Pre . _ Whether the Public Premises (Evic¬ 
tion of Unauthorised Occupants) Act, ■'•ultra vires 
offending Arts. 14 andI 19 of the Common 
See Constitution of India. Art. 14. (196o) 69 Cal 
WN 1033 (DB). 

SECTION 1 

_S s i and 2(c) — Provisions of Act are intra 

vires — Act is within legislative competence of 
Parliament even with regard to 'ts app 1 lication 
agricultural lands — Constitution of India, Sch. 
VII, List I, Entry 32, List II, Entry 18. 

Provisions of the Public Premises (Eviction of 
Unauthorised Occupants) Act are intra vires: AIK 
1963 Punj 290, Rel. on. 

The applicability of the Act to agricultural ^* 
cannot be challenged by contend.iag that Pad :» 
ment is not competent to legislate in reject or 
agricultural lands, the State Legislature having the 
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exclusive jurisdiction under Item 18 of List II. to 
legislate in respect of agricultural lands. In view 
of Item 32 of List I, where the land be. mgs to 
the Union, the Parliament is authorised to legis¬ 
late about the same, and if there is a legislation 
of the Parliament dealing with the matter, the 
property would not he subject even to legislation ot 
the State. 65 Pun LR 615: ILR (1963) 2 Punj 
229: AIR 1964 Punj 304 (305) (Pt A) (Pr 2). 

SECTION 2 

-Ss. 2(c) and 1 — Provisions of Act are infra 

vires — Act is within legislative competence of 
Parliament even with regard to its application to 
agricultural lands — Constitution of India, Sch. 
VII, List I, Entry 32; List II, Entry 18. See Pub¬ 
lic Premises (Eviction of Unauthorised Occupants) 
Act (32 of 1958), S. 1. AIR 1964 Punj 304. 

-S. 2(c) — Term “Premises” includes agricul¬ 
tural lands — Words and Phrases — ‘Premises*. 

In the absence of any qualifying words restricting 
the meaning of “land” in the definition of “premi¬ 
ses”, the word should be given its natural mean¬ 
ing as land used for any purpose including an 
agricultural land. 65 Pun LR 615: ILR (1963) 2 
Punj 229: AIR 1964 Punj 304 (305) (Pt B) (Pr 2). 

SECTION 3 

——S. 3 (a) — Appointment of Estate Officers by 
virtue of their office — Appointment is valid by 
reason of S. 15, General Clauses Act, 1897. 

Section 3(a) of the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1958, provides that 
k Government may, by notification in 

the official Gazette, appoint such persons, being 
gazetted officers of the Government, as it thinks 
fit to be Estate Officers for the purposes of the 
Act. The argument that the name of the officer 
occupying the gazetted post must be seen in the 
notifications cannot be accepted in the face of 
S. 15 of the General Clauses Act, 1897, which is 
a statutory authorisation to appoint persons bv 
virtue of office as Estate Officers. They could be 
appointed, no doubt, by name also as provided 
u ?der S. 15. But, if they are appointed bv virtue 
ot office, it cannot be questioned. AIR 1961 Tri- 
^ Re],.on. AIR 1964 Tripura 9 (11) (Pt B) 

S. 3 — Notification appointing Additional Dis¬ 
trust i Magistrate as Estate Officer — More than 
one such Magistrate in the same district — They 
are all appointed as Estate Officers. 

The purpose of the' appointment under S. 3 of 
JjWiAct only to clothe a person by virtue of 

Uie office he holds with the. authority to act as 
¥$tote ‘Officer. Thus, if there are more officers 
at the time of the issue of a notification than one 
Holding the office of Additional District Magistrate 
°* a district, then the notification appointing the 
Additional District Magistrate as Estate Officer 
LW mean that both of them are appointed 

(P E i S m tC 0fficers ‘ A® 1964 Tripura 9 (H) (Pt C) 
W u 

SECTION 4 

MjlIWUlM V.'ll/'J- 1 

-Ss. 4 and 5 — Notice under S. 4. stating only 

JMgWfcAMiJh person,..is to unauthorised 
occupation, is an invalid notice Notice under 


S. 5 without stating reasons for evicting occupant 
but stating only decision that he is in unautho¬ 
rised occupation is an irregular notice — Failure 
to follow obligator.- or mandatory requirement of 
S. 4 makes the order null and void and without 
jurisdiction and likewise the omission to state rea¬ 
sons in notice under S. 5 makes order null and 
void as being a materiaf irregularity in exercise of 
the vested jurisdiction. Hence High Court can 
suo motu take notice of illegal assumption under 
Art. 227 of the Constitution — Constitution of 
India. Art. 227: Case-law Discussed. (1365) 63 
Cal WN 1035 (DB). 

-Ss. 4 and 9 — Validity of Act. 

The provisions of the Act do not offend the 
provisions of Art. 19 (1) (f) of the Constitution 
and the Act is valid. 

Section 4 provides for the issue of a show- 
cause notice which gives the person affected a 
right to appear and state his ease before the Estate 
Officer who has been substituted for the "compe¬ 
tent officer”. Further, if necessary, a full-dress 
inquiry is contemplated. S. 9 deals with appeals 
and S. 9 (4) clearly envisages a regular hearing 
of an appeal by an experienced judicial officer. 
It is thus clear that even if a question of dis¬ 
puted title arises out of the issue of a notice under 
S. 4 by an Estate Officer, the affected person has 
every opportunity to present his case and the de¬ 
pute can be properly adjudicated on, before any 
final action is taken under S. 5 of the Act. ILR 
(1961) 1 Punj 354: 62 Punj LR 871: AIR 1961 
Punj 98 (100) (Prs 7. 8) (DB). 

-S. 4 (1) — Notice issued under S. 4 (1) — 

Its contents — Necessity of its being correct at 
the time it is issued — It cannot be corrected 
in later stage of proceedings — No obligation on 
receiver occupant to get it clarified — Premises 
not described correctly in notice — Proceedings 
started against occupant are illegal. AIR 1964 
Tnpura 9 (12) (Pt D) (Pn M, 15). 

SECTION 5 

-S. 5 — Notice under S. 5 without stating 

reasons for evicting occupnnt but stating only 
decision that he is in unauthorised occupation is 
an irregular notice. See Public Premises (Evic- 
of Una uthorised Occupants) Act (1958) S 4 
(1965) 69 Cal WN 1035 (DB). 

SECTION 9 

-Ss. 9 (1) and 10 — Order passed Bv District 
Judge in appeal against order under S. 5 — Dis- 
tnct Judge acts as persona designate — Revision 

safttt s - 10 - CM «• 

d^l? Peal i lieS *° Dis,rict J ud « e persona 

l3 • n ° t i t0 b r a Court of Ae District 

Judge. Tills is clear from the language of th* 

Kl 0 V l) ° nd ^decision of 
toe District Judge does not give rise to a revision 

application under S. 115 of the Code of S 

Proc t, dure - By enacting that the order ot £ 

appellate officer shall not bo, called in oivshnw 

cluing. Section 10 of the Act provides a 
wide prohibition. The woid ^application* is S 
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enough to cover an application made under S. 115 
of the Code of Civil Procedure. AIR 1938 Cal 
465 and AIR 1965 Madh Pra 237, Rel. on; AIR 
1963 Madh Pra 218, Disting. 19C5 Jab LJ 364: 

1965 MPLJ 415: ILR (1965) Madh Pra 998: AIR 

1966 Madh Pra 7 (8) (Pr 5). 

-S. 9 — Act does not offend the provisions of 

Art. 19 il) (f) of the Constitution — It is valid. 
See Public Premises (Eviction of Unauthorised 
Occupants) Act (32 of 1958), S. 4. AIR 1961 
Punj 98 iDB). 

SECTION 10 

-Ss. 10 and 9 (1) — Order passed by District 

Judge in appeal against order under S. 5 — Dis¬ 
trict Judge acts as persona designata — Revision 
is excluded by S. 10 — Civil Procedure Code 
(1908), S. 115. See Public Premises (Eviction of 
Unauthorised Occupants) Act (32 of 1958), S. 9 

(1). 1965 Jab LJ 364: ’ 1965 MPLJ 415: ILR 
(1965) MP 998: AIR 1966 Madh Pra 7. 

fl PUBLIC PROSECUTOR 

See •Criminal P. C. (1898), Ss. 492, 494, 495. 

Appointment of. 

See Criminal P. C. (1898), S. 492. 

Conduct of prosecution. 

See Criminal P. C. (1898), S. 493. 

Who is. 

See Criminal P. C. (1898), S. 4 (1) (c). 

, f » I * I | ’ ' I I • J 

Withdrawal from prosecution. 

See Criminal P. C. (1898*, S. 494. 


PUBLIC PURPOSE 

See (1) Constitution of India, Arts. 31. 31-A, 
31-B. 

(2) Land Acquisition Act (1894), Ss. 3,4,6. 

PUBLIC RECORDS 

See (1) Constitution of India, Art. 261. 

(2) Evidence Act (1872), Ss. 35, 65 74. 


Entry in, relevancy of. In evidence. 

See Evidence Act (1872), S. 35. 

PUBLIC RELIGIOUS TRUST 
See (1) Charitable and Religious Trusts Act (14 
of 1920). 

(2) Civil P. C. (1908), S. 92. 

(3) Hindu Law — Religious Endowment.! 

(4) Madras Hindu Religious^ and Charitable 

Endowments I Act (1951). 

(5) Madras Hindu Religious Endowments 

Act (2 of 1927'. 

'■ (6) Muhammadan Law — Wake. 

(7) Religious and Charitable Endowments, 
i (8) Religious Endowments -Act r (lS03). 


PUBLIC RIGHT , 

See Civil P. C. (1908), S. 92. 

PUBLIC RIGHT, CUSTOM OR MATTERS OF 
GENERAL INTEREST, STATEMENT AS TO, 
ADMISSIBILITY OF 

• See Evidence Act (1872), S. 32. 

PUBLIC SAFETY 

See also (1) Constitution of India Art. 22 

(2) Defence of India ‘ Rules (1939), 
Rr.‘ 30, 30-A. 


(3) J. and K. Defence Rules (1996 
Samvat), R. 24. 

(4) Enactments under “Public Safety' 1 , 
tPublic Safety — List of Headings) 

1. Assam Maintenance of Public Order Act (5 

of 1947). 

2. Assam Maintenance of Public Order (Auto¬ 

nomous Districts) Act (16 of 1953). 

3. Bengal Criminal Law Amendment Act (6 of 

1930). 

See also \V. B. Criminal Law Amend¬ 
ment Act (6 of 1930). 

4. Bengal Criminal Law Amendment Ordinance 

(2 of 1947). 

5. Bengal Criminal Law (Industrial Area) 

(Amendment) Act (4 of 1942). 

6. Bengal State Prisoners Regulation (3 of 

1818). 

7. Bengal State Prisoners Regulation (Adapta^ 

lion) Order (1947). 

8. Bihar Maintenance of Public Order Act (3 

of i950). 

9. Bihar Maintenance of Public Order (No. 2) 

Ordinance (4 of 1949). 

10. Bihar Maintenance of Public Order (No. 2) 

(Amendment) Ordinance (5 of 1949). 

11. Bihar Preventive Detention Ordinance (2 of 

1950). 

12. Bombay Conditions ' of Detention Order 

(1051). 

13. Bombay Public Security Measures Act (6 of 

1947) . 

14. C. P. and Berar Goondas Act (10 of 1946). 

15. C. P. and Berar Maintenance and Restora¬ 

tion of Order and Collection of Fines 
(Indemillly) Act (2 of 1945). 

16. C. P. and Berar Public Safety Act (62 of 

1048). 

17. Cochin Criminal Law Amendment Act (27 of 

1124 M. E.). 

18. Criminal Law Amendment Act (14 of 1908), 

19. Criminal Law Amendment Act (23 of 1932), 

20. Criminal Law Amendment Act (46 of 1952). 

21. Criminal Law Amendment Ordinance (29 of 

1943). • , 

22. Criminal Law Amendment Ordinance (38 of 

1948) . 

23. East Punjab Public Safety Act (5 of 1949). 

24. Hyderabad Public Safety and Public Interest 

Regulation (8 of 1368F). 

25. Hyderabad Public Safety and Interest Regu¬ 

lation (12 of 1358F). . . 

26. Hyderabad Public Security Act (12 of 

1348F). • 

27. Hyderabad Special Tribunals Regulation (5 

of 1358F). „ M . v 

28. Hyderabad Special ‘ Tribunals (Termination) 

and Special Judges (Appointment)' Regula¬ 
tion (10 of 1350F). ’ • -I;',/.. “2 

29. Hyderabad Special Tribunals Validation of 

Proceedings Regulation (1 of 1359F). 

30. Indore Public Safety Order (1947). 

31. Jammu and Kashmir Preventive Detention 

Act (4 of 2011 Samvat). £ 

32. Jammu and Kashmir Public Security Act (15 

of 2003 Samvat). _ 

33. Madhya Bharat Maintenance of Public Order 

Act (7 of 1949). •• ; ' ' ■ n .J 

34. Madhya Bharat Maintenance of Public Order 

Ordinance (5 of 1948). • 

35. Madhya Bharat Public Security Act (19 of 

36. Madhya Pradesh Public Security Act (25 of 

1959). ' .il . 1 

37. Mudbvii Pradesh Public Security Measure, 

Act (28 ol I960). , . 

38. Madras Maintenance ol Public Order Act (I 

ol 19471. 
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39. Madras Maintenance of Public Order Act (23 

of 1949). 

40. Madras Maintenance of Public Order Ordi¬ 

nance (4 of 1949). 

41. Madras Maintenance of Public Order (Remo. 

val. of Doubts and Amendment) Ordinance 
' (1 of 1949). 

42. Mysore Public Security Act (12 of 1940). 

43. Orissa Maintenance of Public Order Act (4 

of 1948). 

44. Orissa Maintenance of Public Order Act (10 
a ’of 1950);. 

45. OHssa Security Prisoners (Conditions of De¬ 

tention) Order (1950). -• -* 

46. Patiala Stale Public Saleh - Ordinance-(11 of 

* 2003 Snmvat). 

47. Pepsu Public Safety: Ordinance (7 of 2006 

. Snmvat). • . 

48. Preventive Detention Act (4 of 1950),.. 

49. Preventive Detention (Amendment) Act (4 

.* '1951V ? ' -*• .... . if 

50. Preventive Detention (Amendment) Act (34 

l • of 1952). • ••••'. 

61. - Preventive Detention ‘(Extension of Dura. 

* ' tlon) Order (1950);'•*.- . - : 

62. Punjab Communist Detenus Rules (1950). *• 
53. Punjab Criminal Law (Amendment) Act (30 

of 1960). . . 

M. Punjab Criminal Law (Amendment) Ordi¬ 
nance (2 of 1960). 

55. Punjab Detenus Rules (1950). 

56. Punjab Disturbed Areas Act (1 of 1947). 

57. Punjab Public Safety Act (2 of 1947). 

58. Punjab Security* of the Slate Act (12 of 

1953). 

69. Rajasthan Public Safety Ordinance (9 of 

1948) . 

60. Rajasthan Public Security Ordinance (26 of 

19491. 

61. Saurashira Stale Public Safely Measures 

Ordinance (9 of 1948). 

62. Saurashira Stale Public Safely Measures 
, (Third Amendment) Ordinance (66 of 

1949) . 

63. Travancore Cochin Public Safety Measures 

Act (6 of 1950). 

64. Travancore Cochin Public Safely Measures 

Ordinance (5 of 1125 ME). 

65. Travancore Emergency Powers Acl (1 of 

1122 ME). 

P- Goondas Acl (1 of 1932). 

U. P. Maintenance of Public Order (Amend- 
n, . c 1 , J. ond (Proceedings Validating) Acl (11 
* • of 1949). 

U. P. Maintenance of Public Order (Pro. 

an ri CC n dl m? , Valldallon ) Ordinance (2 of 1049), 
U. P. Maintenance of Public Order (Tempo. 

™ Acl < 4 °* I947 l- 

> Pwvenllon of Crimes (Special Powers) 

71 Act 1948 (5 of 1049). 

1- Pradesh Criminal Law Amendment 

72 wiTn 01 C ? U S! S J P rdlnan <* « of 1949). 

- West Bengal Criminal Law Amendment Acl 
to of 1930). 

See Criminal Law Amendment Acl 

73. West Bengni Crlminnl Law Amcndmcni 

M w * S P ec tf Courts) Acl (21 of 1949). 

7«. West Bengal Criminal Law Amcndmenl 

75 ! W«? eC n Co " r » Amending Act (12 of 1952), 
Pcosnl Criminal Law Amcndmenl 

IBeS “ C0urls) < Amend,n K) Acl (24 o|, 

?§' w2‘. S enw I Seeiirlly Act (3 of 1943). 

78 S n EnKfl Security Acl (19 of 1950). 

79 .' 22*5 S e CCnrl ' y Ordinance (2 of 1949). 


80. West Bengal Special Courts Act (10 of 1950). 

81. West Bengal Tribunal of Criminal Jurisdic¬ 

tion Act (14 of 1952).* 

-ASSAM MAINTENANCE OF PUBLIC ORDER 
ACT (5 of 1947) 

SECTION 2 

-S. 2 (1) —Contravention of order under 1 — 

Prosecution for — Scope of inquiry — Validity 
of order — If can he gone Into — Evidence.' 

In a prosecution where the contravention of ai> 
order constitutes the offence, the validity of the 
order does become an ingredient of the offence 
which the prystfeulion has to prove. The vftlidih 
can be established by .examining the officer who 
made the order. It is only then Ibal the accused 
can have an .opportunity’ of shoeing that the 
order was on extraneous consideration, was 
made mala fide or was outside the ambit oi 
provisions of the Act. AIR 1949 Bom 387, Foil. 
ILR (1953) 5 Assam 229: 1054 Cr U 381: AIR 
1954 Assam 62 (63) (Pr 7) (DB). 

Ss. 2 ( 1 ), 3 and 4-B (3) — Reasonable res¬ 
trictions — Test. — (Constitution : of India, Arti¬ 
cle 19). * ’ t ;i. ? > ’ * | I 

Whether the restrictions imposed by ah im¬ 
pugned ‘legislation on the '^xer^iso 'of the funda- 
mental rights arc reasonable or not is matter 
for the Court to consider, and in doing so, the 
Court is entitled to take - into account the 
reasonableness of both the substantive as well 
as lhe procedural part of the law in ail its 
bearings; in regard to territory, in regard to the 

1 ie resl 7 c *j ons - an d the circumstances 
and the manner of their enforcemerit, etc. The 

hv ,hf i r i c „ a . son " ble " ess is bound to be conditioned 

hL ,f,.u Undm nUd, n. R and prudence of the indivi- 

dual who applies U lo Ihe fads and circum- 
If ° f eaC il‘ Case: but ,here cnn bc no doubt 

Wh/rh r'L T C rcc °* niscd objective standard bv 
which Courts cnn be guided. 

lions 2 ie /i\ °* [ b n C A j b n Ve ' t 'l 16 provisions of See 
Pi>hiie“nrlj\. 3 A r d 4 0 of Assam Maintenance of 
Public Order Act are saved bv Cl. 15) of Art 19 

and are not void. AIR 1050 SC 211 . Ref 19 M 

(Pr % (DB). A,R 1953 ASSam 209 (2I0) (P| A > 

tl^on 2 citizen! " Ul ' ra as lmpos,nR tesMc - 

Section 2 ( 1 ) has provided for serving 

3 as 1 ■ - 

nitelv continue the order nf 21, ,• wUl mden - 
is no provision in the Act thnl ih '° n “ nd ,here 
Advisory Council will he report of ,h( > 

Gqvernment and therefore Jt n lbe S,al9 

tenable because the proviso e V . Pld ,s nal 
severable from the first nnt? *° .Section 3 ;i s 
therefore eveh'if it f?hJ^fr> f i, • 3> nnd 
it will not nlTer, ,ul s .. ,0 be hrireasonnhle 


79 Vmi V XUI ‘F wumance u oi 1949). it will not affect 'thf be jWtWsonnb 

>u * /n " '■» ’ “ : ',1 “ Ule wound of Upren^onrib 


1086 


Pl'BLIC SAFETY 
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ACT (1947), 




ness. 1953 Cr LJ 1740: AIR 1953 Assam 209 
<212) (Pt C) (Pr 10) (DB). 

-S. 2 (1) — Fixation of period — If makes 

detention order invalid. 

The contention that there should be no period 
fixed in the order itself as the fixation of such 
a period is likely to prejudice the case of the 
detenue before the Advisory Council, cannot 
stand because under Section 2 (1) the order 
continues for a period of one year from the 
date on which it is confirmed or modified under 
sub-section (31 of Section 4-B of the Act, un¬ 
less earlier revoked. Moreover, the Advisory 
Council is not concerned with the duration of 
the order but it has to consider on the materials 
placed before it as to whether there is sufficient 
ground for the making of the order and then on 
the report of the Advisory Council the State Gov¬ 
ernment can confirm, modify or even cancel 
the order made under sub-section (11 of Sec¬ 
tion 2. Thus the Act purports to be a permanent 
statute and the fixation of time in the detention 
order itself is not prejudicial but to the advan¬ 
tage of the detenue. AIR 1952 SC 27, Disting. 
1953 Cr LJ 1740: AIR 1953 Assam 209 (212) 
(Pt D) (Pr 11) (DB). 


-S. 2 (as amended by Assam Act 21 of 1950) 

— Validity. 

The Preamble to Act 5 of 1947 has been 
amended by Act (21 of 1950) ? whereby the 
words “restrictions on movement” have been 
substituted for the words “preventive detention ; 
in other words, Act of 1947, as amended by Act 
21 of 1950. is no longer law dealing with pre¬ 
ventive detention, but law imposing restrictions 
on movement. There is nothing in the Constitu¬ 
tion of India which imposes an obligation on a 
State Government, when enacting a law restrict¬ 
ing the movement of a citizen, to provide a 
safeguard similar to the one providing lor a 
reference to an Advisory Board under the Pre¬ 
ventive Detention Act 1950 (4 of 1950), as 

amended. In the absence of such a constitu. 
tional obligation, the question of reasonableness 
or otherwise of restrictions imposed on a citi- 
ren’s movement, must be determined without 
anv reference to what are characterised as 
safeguards. Hence, Section 2 of the Assam Act 
r, of 1947 which imposes restrictions on move¬ 
ment without providing a safeguard, namely, 
reference to an Advisory Board, not ultra 
vires the Legislature and the restrictions im¬ 
posed cannot be regarded as unreasonable from 
the point of view of procedural and substantive 
law AIR 1950 SC 211. Rel. on; AIR 1951 Cal 
399 and AIR 1951 Orissa 86 , Dist. ILR (1952) 4 
Assam 126: 1953 Cr LJ 657: AIR 1953 Assam 77 

(6) (a) — Report In writing of the 

Provincial Government. . 

Under sub-section (6) of Section 3. 11 it is 
intended to take action under Cl (a) of sub- 
s'clion (01 «f Section 2. it is the Provincial 
Government who is to make a report in writing 
of the fact, namely, that the person against 
whom an order of detention is made has 
absconded or is concealing himself, to a Ma-is- 
Ir.lc of the First Class having lunsdiction. 
Without such report the Magistrate cannot 
Hke action ILR (1963) 6 Assam 194: 1963 Cr 
LJ 476: AIR 1953 Assam 54 (54) (Pt A) (Pr 2) 


order under the provisions of the Act. the elTect 
ot which is to revive a lapsed order. Hence an 
action under Section 2 ( 6 ) after the lapse of 
detention order by efflux of time is without 
jurisdiction. ILR (1953) 5 Assam 194: 1953 Crl 

(DB )" 6 AIR 1953 4558111 54 ( p * B ) ( Pr 5 i 

S. 2 (6) — Order of detention for twq 
months — Conviction under Section 2 (Gi — 
Sentence o! 12 months R. I. held unduly severe 
(Obiter). ILR (1953) 5 Assam 194: 1953 Crl U 
476: AIR 1953 Assam 54 (55) (Pi C) (Pr 6) 
(DB). 

—-S. 2 (7) — Offence under, is bailable —< 
Bail rel used — Proper procedure is to movo 
appropriate Court by application under Crimi* 
nal P. C. and not by application under Art. 226, 
Constitution of India — (Constitution ol India. 
Art. 226)—(Criminal P. C. (1898), S. 498i. 1952 
Crl LJ 1710: AIR 1952 Assam 192 (192) (Prs 4. 
5). 

;- s - 2 (I) (a) (as amended) — Meaning ojf 

satisfied' — Powers of Court to question rea« 
6onableness of the grounds of detention — Sec# 
lion 491, Cr. P. Code. 

The satisfaction contemplated by the section 
is satisfaction in point of fact, that detention is 
necessary in order that no act prejudicial to 
public safety and maintenance ol public order 
is committed. It is the detaining authority that 
must be ‘honestly satisfied’. The reasonableness 
or otherwise of the satisfaction which forms the 
basis of detention is not open to question in 
anv Court. 

The detention is preventive; the authority 
mav he satisfied from the past conduct or beha¬ 
viour of an individual and in that case no (pies, 
lion will arise. But if the authority acts on 
being satisfied about his future intentions the 
difficulty mav arise as to whether it was 
honestly satisfied or not. Where the past con¬ 
duct is relied on and it is referred to and des* 
cribed in the grounds of detention it is not open 
to objection as unreasonable. 

Mere preaching of communism as a creed to 
he adopted by the students is not a reasonable 
ground; but if such propagation is sought to be 
made by methods unconstitutional or unlawful 
it could he subversive of law and order. 

Per Ram Labhaya, J.The validity of the 
order of detention depends solely on (he satis¬ 
faction of the detaining authority as to the 
necessity of its doing so. The grounds 
staled in the order of detention are not 
strictly part of the order; if the Pro¬ 
vincial Government is satisfied that it is 
necessary to detain him under the provisions of 
the Act the validity of the order cannot be ques¬ 
tioned simply because in the ground it slated 
a fact which mav not be prejudicial to publio 
safety or the maintenance of public order. 

The powers of a High Court under S. 491, 
Cr. P. Code are circumscribed by the language 
of the section. The Court must content itself, 
where the order of detention is free from mala 
(ides to regard the statement of the authority 
ordering detention that it is satisfied as to the 
necessity for doing so, ns a fact, and not to 
question it merely because in its opinion the 
grounds stated are inadequate or defective. ILR 
(1950) Assam 147: 52 Cr LJ 68: AIR 1951 Assam 
14 (15 lo 17) (Prs 2, 6 3 7, 10, 11) (DB). 


(DB). 

_2 (6) — Action under, offer lapse of 

delcntlon order. 

Once the duration of the order of detention 
has expired, the authorities competent to act, 
under the Act, are debarred from making an> 


SECTION 3 

-S. 3 — Reasonable restrictions — Test — 

Whether the restrictions imposed by an im« 
pugned legislation on the exercise of the funda- 
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menial rights are reasonable or not is mat¬ 
ter for the Court to consider, and in doing so. 
the Court is entitled to take into account the 
reasonableness of both the substantive as well 
as the procedural part of the law in all its bear¬ 
ings; in regard to the territory, the nature ot 
restrictions and the circumstances and the man- 
ner of their enforcement etc. The test of rea¬ 
sonableness is bound to be conditioned by the 
understanding and prudence of the individual 
who applies it to the facts and circumstances 
of each case; but there can be no doubt that 
it is well-recognised objective standard bv 
which Court can be guided. In view of the 
above, Ihe provisions of Sections 2 (1». 3 and 
4-B of Assam Maintenance of Public Order Act 
are saved bv Cl. (5) of Art. 19 and are not 
void. See Public Safety — Assam Maintenance 
of Public Order Act (5 of 1947). S. 2 11). 1953 
Crl U 1740: AIR 1953 Assam 209 (DB). 

-S. 3, Proviso — Validity — The contention 


that under the proviso to Section 3. the State 
Government can at its will indefinitely continue 
the order of detention and there is no provi¬ 
sion in the Act that the report of the Advisory 
Council will be binding on the State Govern¬ 
ment and therefore, the proviso is unreasonable 
and it makes S. 2 (1) void is not tenable be¬ 
cause the proviso to Section 3 is severable from 
the first part of Section 3, and therefore, even 
if it is held to be unreasonable, it will not affccl 
the validity of the remaining portion of S. 3 
or that of the other Sections of the Act on the 
ground of unreasonableness. See Public Safety 

— Assam Maintenance of Public Order Act (5 of 

19471, S. 2 (1). 1953 Crl LJ 1740: AIR 1953 

Assmn 209 (DB). 

SECTION 4-B 

"tv (3) — Reasonable res trie lions— Test 

— whether the restrictions imposed bv an im¬ 
pugned legislation on the exercise of the funda¬ 
mental rights arc reasonable or not is mat¬ 
ter for the Court to consider, and in doing so. 
the Court is entitled to take into account the 
reasonableness of both the substantive ns well 
as procedural part of the law in all its hear- 
«ngs; m regard to territory, in regard to the 
nature of restrictions and the circumstance and 
the manner of their enforcement, etc. The lesl 
ot reasonableness is bound to be conditioned bv 
me understanding and prudence of Hie indivi¬ 
dual who applies it to the facts and circunv 

HonK» CS ,i° f . en F. h rnsc: bul ,hore can be no 
r i i . 'S „"' e11 recognised objective 
standard by which Courts can be guided. 

In view of the above provisions of Ss. 2 ( 1 ), 
nJ"' 1 , 4 ' B of Assnm Maintenance of Public 
or* „ . c ?, re * aved bv Cl- 15) of Article If) and 
nre not void See Public Safely - Assam Main. 

rVcnf ,™« cr (5 nf in47) - s. 2 

( DB ). 19 ® 3 Cr ‘ U ,740: AIR 1953 Assnm 209 

SECTION 8-B 

S. 8-B (b) — Scope — Effect of — Assam 

saw-vaa. m —- d " 

1 r » "x? 

Assam \. b ^ k ° r doc “ n, « l * ns ‘•ontained in the 
1047 si,mi n ennn ? C J < i. f P V bric Order Act. ft of 
Ih«n s d r^ c P ealed bv virtue of Section 37 of 

*# C * 0n ? b ! e Mallcrl Act. 1951. The 

with th^ Cl p Act 5 1947 ,* was brou C h l »n line 

CL th\ of Section i* ?i nd b f v nn nmc ndment. 
Inf of Section 8-B thereof was deleted. That 


being so, the charge against the petitioners can¬ 
not be sustained under Section 11 of the Assam 
Maintenance of Public Order (Autonomous Dis¬ 
tricts) Act, 1953 (16 of 1953). The words ‘do 
anv prejudicial acl* in Section 8-B of the Assam 
Act, 1947 have no specific reference now, in 
view of the change in the law, to matters of 
this nature which afTect the press and the pro¬ 
per procedure for the authorities would be to 
take appropriate action under the Press (Objec¬ 
tionable Matter) Act, 1951. which has also go! 
application to the Autonomous Districts of 
Assam. ILR (1957) 9 Assam 501: 1960 Cr U 

319: AIR 1960 Assam 43 (44) (Pr 5) (DB). 

—ASSAM MAINTENANCE OF PUBLIC ORDER 
(AUTONOMOUS DISTRICTS) ACT (16 of 
1953) 

SECTION 11 

•-S. 11 — Charge under the section against 

the petitioners cannot be sustained in view of 
amendment of Cl. (b) of S. 8-B of Assam Acl 
i5 of 1947). See Public Safety — Assam Main¬ 
tenance of Public Order Act (5 of 1947), Sec¬ 
tion 8-B (b). 1960 Crl LJ 319: AIR 1960 Assam 
43 (DB). 

-BENGAL CRIMINAL LAW AMENDMENT 
ACT (6 of 1930) 

Sec also West Bengal Criminal Law Amend¬ 
ment Act (G of 1930). 

PREAMBLE 

- Pf e- and S. 2 (11 —Acl. If valid after the 
passing of the Constitution of India — Constt. 

IU ^L # L lBdh ’ Ar,s - 13 1*1. 19 C*l (d), 19 (5) 

nnd 22 (4). ' 

IQ T be Bengal Criminal Law Amendment Act, 
1930. even if it is an Act providing for preven- 
ive detention, is void under Article 13 ( 1 ) of 

«n, , H of . Indin becaus e it is inconsis. 

tent with the provisions of Part. Ill of the Con- 
'mutton. 

The detention which may be imposed upon a 

TZ He ,? e „ f Be r nCal AC ‘ am0Un,s *° resection 
>n the right of free movement guaranteed na 

ihT °r H C fl ' ndan ? en,nl rights bv Article 19 (II 

trirtinn ’ C 9" nsU,u ‘ ion of India, and the res¬ 
triction is neither reasonable nor in the in- 

fact tha^ till' ah"- ral , P " bUc consi ‘ ,crin C the 

.For 'i^f ‘rirrss 

de T 22 Ml of "he° ^K||^ W 0 f iC IndiI i,h ^ 

■Msar* x wtc- ,hej , 

sss-& 

(SB). 1,1 1 ,Prs 6 ’ ,3 > M, >5« 10. 17) 

fentlve Pr defcnllon —"Dcfenu^not^SSt ,0r pre * 
fore Magistrate within 24 hour, P n r ° duced be- 
under Art. 22 (2) Cnn«iii*!t? UPS as ren| ilr.ed 

“g r 4 ^ c THr Ar ?. f *«• - 

does not e deal with‘preventive ‘^deP'P ° nl Act 
l«w regarding preventive ,en . ,M>n - Th ® 
towards preventing a person from^'f dircc,ed 
hing which the Legislature ik?J? do [ nR s °n»e. 
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may be detained or otherwise dealt with in 
order to prevent him from doing anything. 

There can be no doubt that if a person is 
detained, the detenu is deprived of his personal 
liberty. In such a case, if the detenu is not 
produced before any Magistrate within 24 hours 
of his arrest as required under Article 22 (2) 
of the Constitution, the detenu is deprived ol 
his personal liberty without complying with one 
of the most important items of procedure laid 
down in the Constitution regarding such depri¬ 
vation. In these circumstances the order of de¬ 
tention cannot be . upheld. 54 Cal'\YN 394: 51 
Cri LJ 1110: AIR 1950 Cal 274 (282, 283) (Pt E) 
(Prs 19. 20) (SB). 

& -Pre. ■>— The Preventive Detention (Exten¬ 

sion of Duration).Order, 1950, .made by 'the 
President o! Indian Republic, can have no effect 
so far as the Bengal Criminal Law Amendment 
Ac t, 1930 and West Bengal Security Ordinance. 
1049 are concerned: The Act and the Ordinance 
became void as soon as the Constitution came 
into force (i.e.. at midnight on 25th January, 
1950) bv reason of the provisions of Art.; 13 (1) 
of the Constitution. They cannot be revived by 
the subsequent Order of the President passed 
in the exercise of the powers conferred by Arti¬ 
cle 22 (7) (a) and (b) read with Art. 373 of the 
Constitution. See Public Safety — Preventive 
Detention (Extension of Duration) Order (1950). 
51 Cri LJ 1110: AIR 1950 Cal 274 (SB). 


SECTION 2 

w 2 (1) (I) — Honest belief of Provincial 

Government that detained person was member 
of association is enough — Court cannot go into 
question whether association was in fact asso¬ 
ciation as contemplated bv section — Where 
the Provincial Government honestly believes 
that a person is a member of an association 
which the Government believes has certain ob¬ 
jects and certain methods, then an order for 
detention can be made. Again, if the Provincial 
Government honestly thinks that a man has 
done or is doing any act to assist the operations 
of anv such association an order for detention 
can be made. A Court is not entitled to go into 
the question whether the association is in fact 
such an association as is contemplated in this 
section. Bhupendra Dc v. Chief Secretary, Gov. 
ernment of West Bengal. 51 Cr LJ 169: 53 Col 
\VN 798: AIR 1949 Cal 633 (636) (Pt B) (Pr 21) 

iJl S . 2 (1) — Act, if valid after the passing 
of the Constitution of India — Constitution of 
India. Arts. 13 (1), 19 (1) (d). 19 (5) and 22 (4) 

— The Bengal Criminal Law Amendment Act 
1930, even if it is an Act providing for preventive 
detention, is void under Arts. 13 (1), 19 (1) (d) 
19 (5) and 22 (4). See Public Safety — Bengal 
Criminal Law Amendment Act (6 of 1930). Pream^ 
Me. 51 Cri LJ 1110: AIR 1950 Cal 2/4 (SB). 

0_2 (1) (1) — Detention without forming 

opinion whether detenu was at anv time mem- 
Ut nr is member of certain kind of association 

— Detention is illegal under Act (assuming that 
the Act is not void). Sunil Kumar Bose v. West 

15en°al Government, 54 Cal "*\,£ r isi 

ilio": AIR 1950 Cal 274 (281) (Pt D) (Pr 18) 

2 and Preamble — Act if provides for 
preventive detention r~ Delenu not produced 
before Magistrate within 24 hours as required 
linrh-r Art 22 (2). Constitution of India — Effect 
" Co^itufion of Indio. Art, 22 (21. See Public 

Safety - Bengal Criminal Law Amendment Ac 
It) of 1930). Preamble, ol Cri LJ 1110. _AIR 
1959 Ca! 274 (SB). 


-BENGAL CRIMINAL LAW AMENDMENT 

ORDINANCE (1 of 1947) 

SECTION 8 

-Ss. 8 and, 11 — Previous statement of wit¬ 
ness not available before Special Bench — Sec¬ 
tion 8 makes, much wider provision than S. 33, 
Evidence Act —- •Applicability of both provisions 
considered — Cognizance before ordinance — 
Witnesses examined in sessions before certificate 
under S. 5 — Section 11 would apply — Evidence 
Act .(1872), S. 33.. AIR 1955 NIC (Cal) 573 (DB). 

SECTION 11 

-S. 11 — Previous statement of witness not 

available before Special Bench — Admissibility— 
Where the cognizance had been taken before the 
Ordinance came into force. If the witnesses had 
been examined in the Court of Session before 
the certificate of the Commissioner of police under 
S. 5 was given. ‘itien 1 SMI of the ordinance would 
apply to the ; evidence of those witnesses. See 
Public Safety — Bengal Criminal Law Amend¬ 
ment Ordinance (1 of 1947). S. 8. AIR 1955 NUC 
(Cal) 573 (DB). 

-BENGAL CRIMINAL LAW (INDUSTRIAL 

AREAS) (AMENDMENT) ACT (4 of 1942) 

SECTION 4 

——S. 4 — Case under—Onus on accused when 
shifts — To sav that the Bengal Criminal Law 
Amendment Act shifts the onus on the accused 
person is not correct. The onus is not upon the 
accused person, but upon the prosecution. What 
the Act does is that after the prosecution has 
discharged this onus, it is for the accused to ex¬ 
plain his possession of goods, and that onus ccr- 
tainlv is upon him—(Evidence Act (1872). Sec¬ 
tions 101 to 103). AIR 1955 NUC (Cal) 5593. 

-S. 4 — Applicability—(Criminal P. C. (1898), 

S. 244) — "Goods seized from accused's shop on 
ground that he was removing them suspiciously 
— Case put up under S. 4 — No allegation that 
goods were smuggled — Magistrate acquitting ac¬ 
cused without allowing prosecution opportunity to 
lead evidence in support of complaint — Order 
held illegal. AIR 1955 NUC (Cal) 2926 (DB). 

-S. 4 — Possession of goods suspected lo be 

stolen — Immediate explanation by accused — 
Value of — Extent of burden of proof on ac¬ 
cused. 

The proof required of the accused is not of 
the same standard as required of the prosecution 
in proving guilty, and lawful possession is proved 
if he satisfies the Court of a reasonable probabili¬ 
ty that the articles came into his possession law¬ 
fully. 

Thus when a driver of a lorrv is charged under 
S. 4 of the Bengal Act 4 of 1942 for being in 
possession of certain quantity of paper and paper 
board cither stolen or fraudulently obtained and 
his immediate explanation is that he carried them 
in his lorry for some persons who preceded him 
in a taxi, which was admitted bv the police to 
have passed bv him some time before. 

Held, that the explanation was quite a prob¬ 
able one and that he must therefore, he consi¬ 
dered to have discharged the dutv that lay on 
him under S. 4 for accounting for his possession 
of the goods found in bis lorrv. 49 CWN 229, 
Ret. on. AIR 1952 Cat 122 (123) (Pr 3) (DB). 
—BENGAL STATE PRISONERS REGULATION 

(3 of 1818) 

•-(as adapted by Bengal State Prisoners Re¬ 

gulation (Adaptation) Order 1947), Is perfectly 
valid — See Public Snfttv — Bengal Slate Pri¬ 
soners Regulation (Adaptation) Order. 1947. Pre¬ 
amble. 51 Cri LJ 269: AIR 1950 AH 11 (FB). 
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_(as adapted by Bengal Slate Prisoners Re¬ 
gulation (Adaptation) Order, 1047) — Scope — 
Provides lor preventive detention and not arbi¬ 
trary detention. 

Wali Ullah Ag. C. The nature of detention 
provided lor in the Regulation cannot he said to 
be different from “preventive detention." In sub¬ 
stance. in regard to Indian States, what the Re¬ 
gulation provides is that a person who acts in a 
planner which mav embitter relations between 
the Dominion of India and an acceding Slate may 
be placed under personal restraint; such a deten¬ 
tion is not different from "preventive detention” 
and cannot be called arbitrary detention. It may 
be that the powers given to the executive to issue 
orders of personal restraint against individuals 
arc very wide and it may be said that the Re¬ 
gulation as it stands mav enable the executive to 
make serious inroads on the liberty of a citizen, 
but it should not be forgotten that the Regulation 
has remained on the statute book for more than 
a century without anv attempt cm the part of the 
Lcgislaure to circumscribe limits within which 
the power of detention is to be exercised. It 
has also been preserved on the statute book as 
an existing Indian Law. both by the Government 
ol India Act, 1935, and the Indian Independence 
Ad. 1947. 

Adaptation of the Regulation of 1818 falls 
within .Entry I. List 1 of Sch. 7, Government of 
India Act, 1935. 

Sapm J.:— The scope of preventive detention 
is different in nature from both punitive deten¬ 
tion and arbitrary detention; that preventive 
detention means detention, the aim of which is to 
prevent person from doing something which is 
likely to endanger the public peace, cause public 
disorder or lead to a situation which might be¬ 
come critical from a defence, external affairs or 
law and other point of view; and that therefore, 
it is not to be confounded with punitive deten¬ 
tion which is meant to punish a person for what 
he has done or arbitrary detention which em¬ 
powers the executive to arrest at will without 
anv reason whatever. There is little doubt that 
Regn, 3 of 1818 is not in accordance with the 
notion of preventive detention as used in the 
Government of India Act, 1935. It would thus 
seem to have provided not only for preventive but 
also arbitrary or punitive detention. It is however, 
a regulation which was preserved as an existing 
British Indian Law on the statute hook both bv 
the Government of India Act, 1935, and the Indian 
Independence Act, 1947. For this reason no relief 
can be given on the ground that the Regulation 
in question is not altogether in harmony with the 
notion of preventive detention. 

Bind Basni Prasad J.:— The Regulation lays 
down the reasons for which a person may be 
detained under it. It is true that the existence 
of those reasons cannot be adjudicated upon by 
the Courts of Law. Nevertheless it casts upon 
the Executive a duty to determine the existence 
of those reasons and only when it is satisfied of 
their existence then can it issue an order of com¬ 
mitment. The forms of commitment given at the 
end of the Regulation point to this fact. The 
presumption is that the Regulation will be ad¬ 
ministered in good faith bv those who are armed 
with powers under it. Moreover the Regulation 
has been in existence for one hundred and thirty- 
one years. Its legality has been questioned in the 
past, but it has been upheld ns valid. It pro¬ 
vides for preventive detention for reasons men¬ 
tioned there. An arbitrary detention is a deten¬ 
tion without any reason. The Regulation as ad¬ 
apted does not contemplate detention without 
any reason. Various considerations may render 
[Vol. 12.] Fn.D, 09. 


it desirable that such cases mav not go to Court 
eg., undesirability of giving publicity to the facts, 
the necessity of prompt and quick action, the 
fact that strict legal proof may not be available 
although there mav be a moral certainty ol the 
facts. The motive behind the law is irrelevant 
for the Courts. Courts have only to see whether 
a valid law was made or not. With the change 
in 1947 in the Government of India Act. 1935, 
the insertion of the impugned words in the Re¬ 
gulation did not trespass the ambits of adapta¬ 
tion. Gulab Singh v. Dist. Magistrate Dehra Dun, 
1949 All U 587: 51 Cri U 269: ILR (1950) All 
845: AIR 1950 All 11 (17, 35, 40, 41) (Pt G) 
(Prs 12, 69, 70, 97, 98) (FB). 


—BENGAL STATE PRISONERS REGULATION 
(.ADAPTATION) ORDER (1947) 

PREAMBLE 

-Preamble — Order Is not ultra vires — 


Detention under Bengal Slate Prisoners Regula¬ 
tion (3 of 1818 as adapted by Adaptation Order, 
1947, cannot be questioned under Criminal P. C, 
S. 491, bv virtue of sub-section (3) thereof — 
Criminal P. C. (1898), S. 491 (3) — Bengal State 
Prisoners Regulation (3 of 1818 ns adapted by 
Bengal State Prisoners Regulation (Adaptation) 
Order, 1947). 

The Bengal Slate Prisoners Regulation (Adapta¬ 
tion) Order. 1947. dated 26th August 1947. is not 
ultra vires of the powers of the Governor-General. 
It follows, therefore, that the Bengal State Pri¬ 
soners Regulation. 1818, as adapted by the afore¬ 
mentioned Order is perfectly valid. Bv reason 
of sub-section (3) of S. 491. Criminal P. C.. the 
detention of the applicant under the Regulation 
cannot he questioned in proceedings under S. 491. 
Criminal P. C. Gulab Singh v. District Magistrate 
Dehra Dun, 51 Cri LJ 269: 1949 All LJ 587: ILR 
(1950) All 845: AIR 1950 All It (15, 35, 411 
(Pt A) (Prs 7, 72. 100, 101) (FB). 

•-Pro. — Order Is made In virtue of S. 19 

(5), Indian Independence Act, 1947, and varies 
India (Adaptation of Existing Indian Laws! 
Order, 1947. 

Wali Ullah Ac. C. J.:— The (iovernor-General 
has power under Scclion 19 (5). Independence 
Act to make anv Order and includes the power 
t<> revoke or vary an Order previously mode in 
the exercise of that power. The Bengal State Pri- 
*?"*» Regulation (Adaptation) Order made on 
, h August 194/. must be considered to have 
been made in virtue of the provisions of sub-s. 
15) of Section 19. The said Adaptation Order may 
be considered to have revoked to some extent or lit 
anv rate varied, the India (Adaptation of Ex- 
istmc Indian Laws) Order, 1947 dated 14th August 
94/ Furthermore Article 3. Prisoners Regula¬ 
tion (Adaptation) Order of 26th August 1947, has 
expressly provided that the provisions of this 

thi . Sh . n K hav , c clTcct no ‘" ilhstanding nnv- 
h.ng to the contrary contained in the India 
(Adaptation of Existing Indian Lows) Order, 1947 , 

FxdsJini '7 B 'i Vir * ue ® f In(,in (Adaptation of 
Existing Indian Laws) Order. 1947, on the an- 

pointed day, i. e„ 15th August 1947, the Bengal 

Regn. 3 of 1818 did not have the words “con. 

Crown 7n h „ ,hC ( J is .- harRe of ,he functions of the 

£ bets- r 

State Pn,nn.„ Regulation (Adaptation) & 

seem to have occurred to 


— . -v ivjpuu; 

State Prisoners 
1947. It does not 
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Governor General that he was directing words 
“relations with Acceding State" to be substituted 
for words which had disappeared from the Re¬ 
gulation which he was adapting on the date on 
which his second Adaptation Order was passed. 
It is commonsense that you cannot substitute 
something for what had ceased to be an immedia- 
telv existing British Indian Law without lirst re¬ 
viving that law. It is onlv thereat ter that you 
can substitute the adaptation that you consider 
necessary lor it. But the position is that S. 3 
of the Adaptation Order, referred to above, lays 
down that ' the provisions of this Order shall 
have effect notwithstanding anything to the con¬ 
trary contained in the India (Adaption of Exist¬ 
ing Indian Laws) Order, 1947". The difficulty, 
in this view, with the manner in which the Bengal 
State Prisoners Regulation (Adaptation) Order, 
1917, was made is thus one of form. Gulab Singh 
v. District Magistrate Dehra-Dun. 51 Cri LJ 
269: 1949 All LJ 587: ILR (1950) All 845: AIR 
1950 All 11 (16, 28) (Pt D) (Prs 9, 50) (FB). 

—BIHAR MAINTENANCE OF PUBLIC ORDER 
ACT, 1949 (3 of 1950) 

PREAMBLE 

-p re . __ Validity of Act — Constitution of 

India, Arts. 13 and 22. 

The detention provisions in the Bihar Act 3 of 
1950 are completely inconsistent with the funda¬ 
mental rights prescribed in Art. 22 (4 1 and (5) 
of the Constitution of India and consequently, 
directly the Constitution came into force on the 
mid night of 23th January 1950. these provisions 
became void under Art. 13 (1) of the Constitu¬ 
tion and they could not be revived or rendered 
valid by any Act of the President purporting to 
do so under Art. 22 (7) read with Art. 373 of 
the Constitution: nor could the President do so 
by anv adaptations contemplated by Art. 372 ol 
the Constitution. 

The provisions of the impugned Act relating to 
duration of detention being inextricably mixed up 
with the provisions of safeguards laid down 
therein the doctrine of severability cannot apply 
and therefore, the entire Act becomes void. 51 
Crl LJ 1081: ILR 29 Pal 335: AIR 1950 Pat 265 
(269. 271, 277, 278, 279) (Pt A) (Prs 19, 20, 28, 
57, 60, 62) (DB). 

SECTION 2 

_S, 2 — Order on exlcrnce — Test of reason¬ 
ableness — 'Public order' — Scope of. 

In the Bihar Maintenance of Public Order Act, 
there are provisions for communicating the 
grounds of the order to the externee. The ex- 
ternee has a right to make a representation, and 
the representation has to be considered bv an 
Advisory Board. These are all safeguards which 
fulfil the lesl of reasonableness. 

The existence of a provision which prevents 
extemment of a person from his usual place of 
residence is not an essential crilenon for lullil- 
ling the lest of reasonableness. 

The expression “in the interests of the general 
public" is wide enough to cover serious and ag- 
ernvntcd forms of public disorder which arc 
calculated lo endanger the sccurdv of the Slate 
as also oilier breaches of llic peace of a purely 
local significance which endanger (he public 
order. Public Order is not excluded from lhe 
purview of Cl. (5) of Art 19 1952 Cr LJ 1361. 
AI It 1052 Pal 370 (377. 3/8) (Prs 5, 6) (DR). 

A_S. 2 (1) (b) — Constitution of India. Arti¬ 

cles 13 (1), 19 (1) (d) and (3) — Validity of 
S. 2 (1) (b) of Bihar Act (3 of 1950). 


(Per Majority, Shearer, J. Contra)— Section 2 
(1) (b), Bihar Maintenance of Public Order Act, 
1949 (Bihar Act 3 of 1950), in so far as it 
operates to restrict freedom of movement of a 
free citizen, has become void by reason of Arti¬ 
cle 13.(1), read with Art. 19 of the Constitution 
of India, which came into force on 26th January 
1950. Brainandan v. State of Bihar, 52 Crl LJ 
610: ILR 29 Pat 461: AIR 1950 Pal 322 (324, 
326) (Pt B) (Prs 4, 12) (FB). 

@-S. 2 (1) (b) — Constitution of India, Arti¬ 

cle 19 (5) — Reasonable restrictions — Courts 
excluded from applying objective test of reason¬ 
ableness — Section 2 (1) (b) Is not reasonable. 

A law to satisfy the criterion imposed bv Arti¬ 
cle 19 (5) must be so framed as to leave it open 
to the Courts to apply the objective test of re¬ 
asonableness to its operation. 

The power of restriction contained in S. 2 (1) 
(b) of the Bihar Act 3 of 1950, is based, not on 
any reasonable grounds, but upon the satisfac¬ 
tion of some individual and the provision is in 
such terms that it is not open to the Court to ex¬ 
amine the reasonableness or otherwise ol orders 
passed. There can he no presumption that an 
executive official will always act reasonably. 
There may be a presumption that be will act 
bona fide; but that is a different thing. The test 
is not what is actually done under the law, but 
what the law enables to be done. If Hu* law 
enables orders to be passed which are unreason¬ 
able, and vet are consistent with its terms, then 
that cannot be called a law operating to impose 
onlv reasonable restrictions. 52 Crl LJ 610: ILK 
29 Pat 461: AIR 1950 Pat 322 (325) (PI F) (Pr 
(FB). 

-S. 2 (1) (a) — Detention under — Validity 

— Constitution of India, Arts. 21 and 226 
Criminal P. C. (1898), S. 491. 

The provisions of the Bihar Act having become 
void on the coming into force of the Constitution 
the detention of a person under S. 2 (1) (a) of 
that Act cannot legally continue after 2Glh Janu¬ 
ary 1950 bv virtue of Art. 21 of the Constitution 
and the detenu is entitled to be released. 51 
Crl U 1081: ILR 29 Pat 335: AIR 1950 Pat 2<k> 
(271) (Pt B) (Pr 30) (DB). 

SECTION 5 

_S 5 (1), Proviso — Proviso being repugnant 

to Art 22 (5) of the Constitution lias become void 
from 26th January 1950 - Proviso being sever¬ 
able from rest of the section it can be eliminated 
from consideration in camming legality <leten ; 


.Son (Obiter). 61 Crl LJ 1025: ILR 29 Pal 293: 
AIR 1050 Pal 285 (272. 281) (PI G) (Prs 33. 04) 
(DR). 

_S. 5 (0) — Sul,-section (6) is designed lo 

prevent Court from ascertaining if detention bey¬ 
ond three months is in accordance with report of 
Advisory Council — It is repugnant to Art. - 
(4) and as such void — It is however severable 
from rest of Act (Obiter). 51 Crl IJ 1,181 
29 Pat 335: AIR 1950 Pat 205 (2,3) (Pt H) 

(Pr 38) (DR). 

_Ss. 5. 20 — Reference lo advisory Council 

constituted under Bihar Maintenance ol Public 
Order (No. 2) Ordinance of 1949. 

If a number of the Advisory Council con¬ 
stituted under the Ordinance of 1949 was not 
qualified to be a member under the Act. tnc 
Advisory Council on the operation of the Act, 
ipso facto stood dissolved; ncvertlieless the re¬ 
ference made to the then existing Councilunder 
the law as it was and the steps taken b\ th 
Advisory Council would be deemed to have been 
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mode under the Act. 51 Crl LJ 1025: ILR 29 
Pat 293: AIR 1950 Pat 259 (2G4) (Pt C) (Pr 21) 
(DB). 

SECTION 8 


-S. 8 (1) — Constitution of India, Art. 19 lit 

(f) and (5) — Section 8 (1 1 is indefinite, vague 
and unreasonable both Irom aspects of substan¬ 
tive and procedural law. See Constitution ol' 
India, Art. 19 ill (ft and 15). 1950 Cri LJ 640: 
AIR 1956 Pat 137 (DB). 

-S. 8 (2) — Constitution of India. Art. 19 (It 

(fi—S. 8 (2) of the Act violates guarantee under 
Art. 19 (ll |f) ol the Constitution. See Constitu¬ 
tion of India, Art. 19 Hi ||). 1936 Lri LJ 640: 

AIR 1936 Pat 137 (DB). 

-S. 8 (1) — Section 8 (1) Is not preventive in 

character. 

The matters dealt with in S. 8 (It arc all 
matters that more or less correspond to sub. 
stanlive offences under the Penal Code. There 
is, therefore no scope lor the argument that S. 8 
(it is preventive in character and not punitive. 
1956 BUR 210: 1956 Cri LJ 040: ILR 35 Pat 
102: AIR 1956 Pat 137 (141) (Pt D) (Pr 18) (DB). 

-S. 8 — Constitution of India, Art. 31 (2) — 

Bihar Act 3 of 1950 infringes Art. 31 (2) of the 
Constitution. See Constitution of India. Art. 31 
(2). 1956 Cri LJ G40: AIR 1956 Pat 137 (DB). 

SECTION 9 


S. 9 (2) — Validity — If, imposes unreason¬ 
able restriction — (Constitution of India, Arti¬ 
cle 19). 

Per Misra, J.:— The restriction imposed by 
the Act, in so far as it relates to public proces¬ 
sions, etc., is not unreasonable. The restrictions 
do not constitute a violation of fundamental right 
guaranteed under Art. 19 of the Constitution. 
LR38 Pat 644: 1959 Pat LR 111: 1939 Cri LJ 
1100: AIR 1959 Pal 425 (426) (Pt A) (Pr 2) 
(UfS)« 

- s. 0 (2) — Validity — Act — If permanent 
measure Imposing restrictions — (Constitution of 
India, Art. 19 ( 1 ) (b) and (d) 1 . 

Per Misra, J.The Acl cannot be said to be 
Ultra vires (he Bihar Legislature as constituting 
a violation of Art. 19 ( 1 ). for the reason that 
it originated in the promulgation of the Bihar 
Maintenance of Public Order Ordinance No. 4 of 

The Legislature has not placed this Act on the 
statute book ns a permanent legislative measure 
nut the situation is reviewed every two years to 
fur .), 011 "'! lc i her ,hc tension of the Act for a 
X"!" pe " od wo»M be justified in Ihc circum. 
nos lion . If 10 Lc "' s , lnlurc wMd* is in the best 

order Jo. r n0W . ,he condilions of law and 
22 p prevai *mc m the State is satisfied 
inat a further extension of the Act is 

that rn |) C ?h 'u iS n0 ‘ for ,hc ,ow Court 10 *nv 
lint.iln . j not hnvc bren extended. The 
fcS . ^ ludgment of the Legislature must be 

vision bC s . uprcmc - nn<l on this ground the pro- 

v ?nsTi? C s ' ruck down ns invnlid nnd «I»ra 

s itution Of t r c Ar ,' J 9 J 1) ,b) (d ' of ,he Con- 

,LR 38 Pa ‘ 644: lfl 59 Pat LB 

CP. B,“,°Pr C ?, Kb!.' 00: A,R *“ P ”' 125 < 428 > 
7- Vn, “"j - Provision lor nppenl 

lhaMho u dis,inc » Provision in S. 0 (2) 
1 ihe authority entrusted with the exercise ot 


the power to grant or refuse licence for tak¬ 
ing out a public procession can refuse tho 
praver for grant of licence only idler re¬ 
cording reasons therefor, this is an adequate 
safeguard against the misuse ol power. Although 
there is no provision tor an appeal to the State 
Government, the refusal being an administrative 
act, there is no reason why. in case of arbitrary 
refusal of licence, the matter cannot be agitated 
and taken up with Ihe higher executive auth¬ 
orities in the Government. Consequently ihe ab¬ 
sence ol provision lor appeal or review bv State 
Government against the order passed bv the 
District Magistrate would not make the Act in¬ 
valid. ILR 38 Pat 544: 1959 Pat LR 111: 1959 
Cri LJ 1100: AIR 1959 Pat 423 (428) (Pt C) 
(Pr 4) (DB). 1 

—S. 9 (2) — Scope — Notification — Prohi¬ 
biting procession without licence —- If ultra 
vires. 






procession. Notification issued bv Government 
in pursuance ut Section 9 (2), being notification 
No. A/A/20l/al/O—8006. dated 29-6-1951 puls 
rcslnclion in any procession, inasmuch as it 
prohibits any procession without licence The 
notification is ultra vires and no offence would 
be committed for violation of the prohibition 
, ,; ,n ' a, " cd p l u X? A 1R l? 5 * Pa ‘ 418, Relied on. 
T.m 38 .?£' ,>,4: ,9,>9 Pal LR 1039 Cr U 

(DB) A,R 1959 PU ‘ 425 (429) (P ‘ Dl (Pr S) 

—-S. 9 — "Procession" — Ingredients of. 

Sonic element of an organised march accord- 
nc lo n system is necessary in order to consti. 
tute n procession. Where therefore a meelin- 
was permitted to he held in Ihe village, nnd "? 
was be.ng lawfully held, if a number of vii' 

dwimZ ° h * mcc,ins ' though shouting 
wHI noi n car . rv,ns mus,C!ir instruments, that 
ence h ,i M." cmun,s ! arue leadinc to the infer- 
A I RR on. ' ' n a Procession. (19301 1 

3 Pot i? iZi Bom 209- R -’f- ILR 

AIR 1953 Pat 195 (196) (P rs S.l) (DbY ^ 

~ Constitution of India, Art. 19 ( 1 ) 

Sa etv The Ic . IC * ,r “««n* - Public 

“ lhc restrictions imposed bv the Bihar 

s:”" A.B“^rpir^ w*- 19 »> 

f\nVn"r Bihar Maintenance of Public Order 
tNo. 2 ) Ordinance 4 of 19491 s fi Wklli 

ssp-ssmi 

1951° f Pxd°242 (DB)." 81106 <4 ° f 1949 '- S - * A1B 


Mnndiunus°— ?■' 

titution of Indiu, Art. 226. 1958 Pat LR |o C<M 

SECTION 26 

-'feJ” ™BO,t 

"W, toX Advisory • Bre, 

September 1949 but no fnr»hA C °- UI i CI on 

BBiled (or bs l 
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submitted bv the Advisory Council to the Provin¬ 
cial Government at all there are no proceedings 
pending which could be saved and continued 
under Section 26. There being failure to comply 
with the mandatory provisions ol sub-ss. (4# 
and (5) ot Section 4 ol the Ordinance the deten- 
tion ol the detenu is illegal. See Public Safely 
— Bihar Maintenance ol Public Order (No. 2) 
Ordinance (4 ol 1949). S. 4. 51 Cri LJ 1025: 

AIR 1950 Pat 259 (DB). 

-Ss. 26, 5 — Reference to Advisory Council 

constituted under Bihar Maintenance of Public 
Order iNo. 2) Ordinance ol 1949 — It a member 
ol the Advisory Council constituted under the 
Ordinance ot 1949 was not qualified to be a 
member under the Act. the Advisory Council 
on the operation of the Act. ipso facto stood 
dissolved; nevertheless the reference made to 
the then existing Council under the law as it 
was and the steps taken bv the Advisory Coun. 
nl would be deemed to have been made under 
the Act. See Public Safety — Bihar Maintenance 
ol Public Order Act (5 ot 1950), S. 5. 51 Cri LJ 
1025: AIR 1950 Pat 259 (DB). 


—BIHAR MAINTENANCE OF PUBLIC 
(No. 2) ORDINANCE (4 of 1949) 


ORDER 


Q -Validity of Ordinance — Applicability of 

particular list — Test to determine — Ordinance 
entirely covered bv Items ll) and (2l of 
List II — (.hiestion ol repugnancy under Sec¬ 
tion 107 does not arise. See Government ol 
India Act (1935), S. 107. 51 Cri LJ 921: AIR 
1950 FC 59. 

-Subject-matter of Ordinance falls within 

Sell. 7, List II, Items 1 and 2 — Ordinance can¬ 
not be held to be ultra vires for absence of 
instructions from Governor-General —■ Gover " % 
men! of India Act (1935). S. 107, Sch. 7, List 2, 
Items 1 and 2. 

The subject mailer of Hie impugned Ordi- 
name (4 ol 1949) falls clearly within l enis 
nnd of the Provincial Legislative List and 
therefore there was no necessity for the C«- 
ernor to invoke any powers from the C "" c “^ 
rent Legislative List. II lot lows hat the Or I . 
name cannot be held to be ultra vires lor 
absence of instru. lions from O'lvernor-Gent. 

. .i ftt Cri LJ 369: 30 Pal LI 419: ILR * al 
782: AIR 1950 Pat 35 (38) (Pt C) (Pr 15) (DB). 

_pith and substance falls under Sell. /. 

i ist 2 Hem 1 — Ordinance Is inlra vires — 
Sections 23. 24 and S. 4 proviso whether ultra 
vires (Quaere). 

The Ordinance dents in ‘pith and substance’ 
wilh Item 1. Sch. 7. List 2. namely, public order 
•,nd preventive detention tor reasons connected 
willi 'maintenance of public order, and is inlia 
vires me Governor of Bihar. 

iQuaere) — Whether Sections 23. 24 or the 
proviso to Section 4 of the Ordinance arc ultra 

vires 

Fven assuming that they arc invalid they arc 

L ' ,1,1.. from the rest of the Ordinance which 

would still retain i,s "™V"r r | LJ^Oo'30 Pa! 

PT4M? ILBM MW: AW 1050 Pat 35 (37. 
8B. 4«fl (P« E) (I’rs 10, 23. 27, (DB) 

_ T hi s Ordinance Is ultra vires and Invalid. 

Bihar Maintenance <>r Public ° r, < ; r J ,l '' lan< r , j 
11.19 (No 2 of 10491 was promulgated on 3rd 
ime Wo when the Bihar Provincial Leeis- 
la arcs were in session. As the Governor in thus 
promulgating the Ordinance acted beyond the 


authority conferred upon him by Section 88 
Government of India Act, 1935, the said Ordi. 
nance is ultra vires and invalid. 51 Cri LJ 256: 
ILH 28 Pat 775: AIR 1950 Pat 19 (20, 21) (PI 
A) (Prs 5, 10) (DB). 11 

SECTION 2 

-S. 2 (1) — Detention under — Court Is not 

entitled to examine adequacy of grounds on 
which Provincial Government ordered detention. 

Section 2 ( 1 ) uses the words “the Provincial 
Government it satisfied". There is a vital dis¬ 
tinction between the word "satisfied" and the 
words "reasonable cause". In the former case 
unlimited discretion is given to the Provincial 
Government but in the latter the discretion is 
subject to an objective condition to the Govern¬ 
ment's power to detain, the existence of which 
would be cognizable in the Court ol law. itius, 
where the Government is merely "to be satis- 
tied” its certificate is enough; and where it has 
'reasonable cause to believe” then the test is 
subjective and not objective. Therefore, in the 
case of detention of a detenu under Section 2 
(1) the Court is not entitled to apply the objec¬ 
tive standard and to examine the adequacy of 
the grounds on which the Provincial Govern¬ 
ment have ordered detention of the detenu: 
Liversidge v. Anderson, (1941) 3 All ER 336, 
Rd. on; AIR 1945 PC 156; AIR 1944 Pat 354 
and AIR 1945 Pat 44. Ref. 51 Cri U 327: ILR 
28 Pat 800: AIR 1950 Pat 41 (43) (Prs 9, 10) 
(DB). 

SECTION 4 

#-S. 4 (1) — Government of India Act, 

1935, Sch. 7, List II. Item (1) — Preventive and 
arbitrary detention — Distinction — Legislation 
coming within preventive detention — Policy or 
reasonableness of it cannot he criticised by 
Courts. 

Preventive detention can properly he con¬ 
trasted with punitive detention, one having re- 
fcrence to the apprehension of wrong doing and 
the oilier coming after the illegal act is actually 
commilted. The word "arbitrary" connotes want 
ol reasonable or proper justification. It a parti¬ 
cular piece of legislation is entirely within the 
ambit of the Legislature’s authority, there could 
he nothing arbitrary in it so tar as a Court ol 
law is concerned. The Courts have nothing to 
do with the policy of the Legislature or the 
reasonableness or unreasonableness oi the legis- 
lalion. 

The contention that as one of the safeguards 
available lo a detenu under Section 4 (1) ol 
the Ordinance is whittled down and rendered 
illusory by the proviso, the detention is no 
longer a "preventive detention” which Item (1) 
of the Provincial List contemplates but it de¬ 
generates into "arbitrary detention" and in res¬ 
pect of such a matter no power ol legislation 
has been given to the province by the Govern¬ 
ment of India Act is not sound as "preventive 
detention for reasons connected with the main¬ 
tenance of public order” is one of the subjects 
upon which the provinces have been given the 
authority to legislate under the Government ot 
India Act. The Court has got to decide on a 
consideration ot the true nature and character 
of legislation whether it is really on the subject 
of preventive detention or not. Once that point 
is decided in favour of the legislative autho¬ 
rity. and it is held that it has not trespassed 
bevond the limits of its assigned powers, it is 
not for the Court to criticise the wisdom and 
policy of the Legislature. 53 CWN 545, Ref.j 
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AIR 1948 Pat 135. Disting, 
v The Province of Biliar. ^ 

46 (2): 1950 Mad WN 222 (2): ILR 20Pnll8o: 
1950 SCJ 32: 51 Cri U 921: 1949 FCR 693: 8o 
Cal LJ 305: (1950) 1 Mnd LJ 760: AIR 1950 FC 
59 (66, 67) (PI D| (Prs 23, 24, 25). 

__s 4 — Failure to submit report by Advi¬ 
sory Council — Bihar Maintenance of Public 
Order Act (3 of 1950), S. 26. 

Where there was a proper reference to the 
Advisory Council on 24th September 1949 but 
no further information was called for l»v the 
Council and no reporl was submitted b'* the 
Advisory Council to the Provincial Government 
at all there are no proceedings pending which 
could be saved and continued under Section 26. 
Bihar Maintenance of Public Order Act (3 of 
1950). There being a failure to comply with the 
mandatory provisions of sub-sections (4) and (5l 
of Section 4 of the Ordinance the detention o| 
the detenu is illegal. 51 Crl LJ 1025: ILR 29 Pat 
293: AIR 1950 Pat 259 (263, 264) (Pt A) (Prs 
19, 20) (DB). 

-S. 4 (1), Proviso — Proviso Is valid. 51 Crl 

U 1025: ILR 20 Pat 293: AIR 1950 Pat 259 
(280) (Pt B) (Pr 3) (DB). 

--S. 4 (1), Proviso — Propriety of detention 

can be enquired into — It Is within eompelence 
of legislature to eurtail liberty of individual by 
valid legislation — Ordinance is Intrn vires — 
Proviso to S. 4 (1) before its amendment Is valid 
and docs not make sub section (1) ultra vires 
— Amendment of proviso by Blhnr Ordinance 
5 of 1940 does not render Ordinance 4 of 1949 
ultra vires. 

It is ahvavs open to a Court of law lo en¬ 
quire into Ihe propriety of a delention made 
under a particular legislation in order lo see 
whclhcr the order of detention was a valid one 
or not. The Courts of law, however, 
time have to administer the law 
and if the particular legislation 
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as it exists, 
is validly 


enacted, it is not within the scope of the autho¬ 
rity of a Court of law lo ignore that legislalion 
because it interferes with the liberty of the sub¬ 
ject. The liberty of the subject is not an abstract 
or an absolute freedom. It is capable of being 
regulated bv legislalion when Ihe safety of the 
State Ls involved. The safely of the Slate may 
be involved in various wavs. In all those circum¬ 
stances and others, where Ihe established Gov¬ 
ernment finds it necessary to maintain law and 
order in the State, it Ls compelled lo legislate 
and in so legislating may have to curtail Ihe 
liberty of the subject. It may also have to cur¬ 
tail the powers of the Courts of law. So long 
as Ihe legislation is within the legislative field 
of the legislating authority, such legislation 
would he valid legislalion. 1942 AC 206 and 
other case law relied on. 

The Bihar Ordinance 4 of 1949 was declared 
to be intra vires by Federal Court in Lakhi 
Nnrayan Dass case, AIR 1950 FC 59, by its 
judgment dated 28(h November 1949. It is quite 
clear that its provisions cannot be declared to 
be invalid merely on Ihe ground that it confers 
powers on the executive to interfere with the 
liberty of the subject. The decision of the 
Federal Courl was not obiter and the proviso to 
Section 4 (I) of the Ordinance before its amend¬ 
ment was within the competency of the legisla¬ 
tive authority to enact, and, consequently the 
proviso was a valid provision, and, it did not 
render the entire provisions of the Ordinance 
u tra vires, nor the powers exercised under it 
ultra vires. Provisions of sub-section (1) of Sec. 
Uo £ifi 4 . nre mandatory and must be complied 


hmv 

shall 


proviso, 
case, AIR 1949 
case, AIR 1948 
or insufficiency 
detenue cannot 


wim bv the 
pect ot any person, 
of Section 2. The proviso 
oi these provisions. It is a saving clause to 
elTect that neither the order nor the detention 
of the person thereunder shall be invalid or 
unlawlul or improper on the ground °t nn V 
defect, vagueness or insufficiency oi the com¬ 
munication made to such person under this sec 
(Lon. What has been saved bv the proviso, 
ever, is not that the detaining authority 
not comply with the mandatory provisions o 
the sub-section — on the contrary, it -hall 
complv with these provisions — but that if 
there was anv defect, vagueness or insufficiency 
in the communications made lo the detenu, 
that bv itself would not make the detention in. 
valid or unlawlul or improper. 

The proviso to sub-section 1 1 1 oi S. 4 of the 
Ordinance no doubl makes inclTeolive the deci¬ 
sion in Nek Mohammad's case. AIR 1949 Pat l 
<FB) in this respect. That, however, was within 
the competence of the Legislative authority to 
do. In construing the wording of sub-s. (1) with 
its proviso. Ihe decision in Nek Mohammad ^ 

Pat 1 (FHi or in Murat Pat\va*3 

Pat 135 regarding the vagueness 

of the particulars supplied to o 

be taken into consideration. 

The amendment of the proviso to sub-s. (1) of 
Section 4 bv the Bihar Ordinance No. 5 of 1949 
which directed that the words “where Ihe 
Provincial Government is of opinion that it 
would be against the public interest to discloso 
all the grounds of the order" shall be omitted, 
does not render the Ordinance No. 4 of 1949 
ultra vires. 51 Crl LJ 930: AIR 1950 Pal 228 

(230, 232, 233, 2M) (Pt A) (Prs 4, 7, 8, 9,10) 

(DB). 

-S. 4 (1) — “As soon as may be" docs not 

mean that in all cases grounds of detention 
should be served within 15 days from the date 
of order of detention — Delay of 58 days held 
not such delay as to render detention illegal. 
51 Cri U 936: AIR 1950 Pat 228 (235, 236) 
(PI E) (Prs 14, 17) (DB). 

-S. 4 — Detention mala fide — Detention 

can he declared illegal — But il does not make 
Ordinance ultra vires. 51 Crl LJ 936: AIR 1950 
Pat 228 (236) (Pt F) (Pr 15) (DB). 

-S. 4 (1)— Interpretation — Non-compllaneo 

with mandatory provisions of S. 4 (1) — Effect* 

The material portion of Section 4 (1) ot the 
Ordinance is phrased exactly in the same man. 
ncr as Section 4 (1), Bihar Maintenance of Pub¬ 
lic Order Act, 1947. 

The ratio of the two Full Bench decisions, 
28 Pal 773 (FBI and 26 Pat 628 (FBI, are ap. 
plicablc lor construing Section 4 of the new 
Ordinance. 

Under Section 4 (1) of the 
authority making the order was 
lion to give such particulars as 
opinion of that authority sufficient 
the detenu to make representation 


Ordinance, the 
given a dbere- 
wore in Ihe 
to enable 
ngainst the 


order of detention, 
not to be exercised 
manner. If no particulars 
culnrs arc given in such a 
impossible for the detenu 
lion against the order, then 
complv with the mandatory 
section since the detenu is deprived of his right 
of making an effective representation and tho 
detention is invalid and illegal. 

Merely because the new Ordinance provides 
for an Advisory Council Ip reviow the orders u! 


The discretion, however, is 
in an arbitrary or capricious 
are given or parti- 
wav as to make il 
lo make represent a* 
there is a failure to 
provisions of the 
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detention it cannot he said that the High Court 
IS precluded lrom scrutinising the validity oi 
the order of detention or that the Provincial 
Go\ eminent is excused from strict compliance 
"'ith the mandatory provisions o! Section 4 ol 
the Ordinance. (’49) 28 Pat 806 (DB). 

SECTION 6 

S. 6 ( 1 ) — Notification prohibiting any 

meeting or procession without sanction is ultra 
vires. .30 Pat LT 411: 28 Pat 854: 52 Cri LJ 

182: AIK 1951 Pat 418 (419) (Pr 6) (DB). 

-S. 6 (2) — Public procession — What con. 

(dilutes. 

Where a procession is taken out at a public 
Place, it is going along a public thoroughfare to 
a meeting which is admittedly public, the pur¬ 
pose ot procession is public i.c. a purpose of a 
party as opposed to a private purpose, and it is 
open to the public or a class of the public to 
join the procession, the reasonable inference 
lrom the proved facts is that the procession is 
public. AIK 1951 Pat 242 (24.3) (Pt A) (Pr 6) 
(DB). 

-S. 6 — Holding of procession — What 

amounts. 

Where certain persons, who were members of 
Communist Party led a procession arranged by 
the Communist Party, carried communist Hags 
and were most vociferous in the slogans which 
the processionists shouted it must be held 
that such persons held the procession. AIR 1951 
Pat 242 (244) (Pi B) (Pr 7) (DB). 

* S. 6 — Bihar .Maintenance of Public Order 
Act (3 of 1950), S. 9 — Whether ultra vires. 

i he words "public safely” and “public order” 
are interchangeable terms in the context in 
which they have been used and Section G of the 
Ordinance or Section 9 of the Act was not ultra 
vires the State Legislature. AIK 1951 Pat 242 
(245) (Pt D) (Pr 9) (DB). 

SECTION 21 


PI BLIC ORDER (No. 2) ORDI. (1949), S. 6 

There is no warrant for the contention that 
llie Governor of Bihar had no power to amend 
( idm.ime 4 ol 1949, by enacting Ordinance 5 of 
1949. in view of Section 88 (2) (e) of the Gov. 
eminent of India Act, 19.35. The power to enact 
aws m a legislative authority contains within it 
the inherent power to repeal or amend an enact- 
ed law. Section 88 (2) (c) of the Government 
ol nuiia Act is merely an enabling clause by 
which the Governor could by some order with, 
draw an Ordinance duly promulgated hv him 
without having to promulgate a fresh repealing 
uromance, and does not mean that the Governor 
has no power 1o amend an Ordinance already 
promulgated by him by duly promulgating an 
Ordinance under Section 88 of the Government 
ol India Act. 1940 Dacca 33, Dist.; 33 CWN 27, 
Poll. 51 Cr LJ 936: AIR 1950 Pal 228 (234) 
(PI B) (Pr 11) (DB). 1 


I re. — Ordinance has retrospective operation 
— Interpretation of Statutes — Retrospective 
operation — Declaratory and amending statute. 

No statute *hall be construed so as to havo 
retrospective operation, unless its language is 
such as plainly to require such a construction, 
and a statute is not to he construed so as to 
have a greater retrospective operation than its 
language renders necessary. (1892) 3 Cli 402, Rel. 
on. 

Where an Act is in its nature declaratory the 
presumption against construing it retrospective¬ 
ly is inapplicable. Where a statute is passed 
for the purpose of supplying an obvious omis¬ 
sion in a former statute, or “to explain” a former 
statute, the subsequent statute has relation back 
to the time when the prior Act was passed. 

The amending Bihar Ordinance 5 of 1949 
should be read as one to which the presumption 
against construing it retrospectively is inappli¬ 
cable. The amending Ordinance has a retros¬ 
pective effect, that is to say, applies to cases 
where orders of detention had been passed 
before the date of the amending Ordinance. 51 
Ol LJ: 936: AIR 1950 Pat 228 (235) (Pt C) 
(Pr 12) (DB). 


#-S. 21 — Applicability of S. 107 of Govern¬ 

ment of India Act (1935) — Necessary conditions 
— Section 21 of the Ordinance — Validity — 
No repugnancy with S. 54, Criminal P. C. — Sec¬ 
tion 107 does not apply. See Government of 
India Act (1935), S. 107. 51 Cri LJ 921: AIR 
1950 EC 59. 

SECTION 23 

-Ss. 2.3 and 24 — Scope — If render Ordi¬ 
nance invalid. 

Sections 2.3 and 24 of Bihar Ordinance 4 of 
1949 cannot be held to have the cIToct of ren¬ 
dering the Ordinance ultra vires. AIR 1950 EC 
59, Foil. 51 Cr LJ 930: AIR 1950 Pat 228 (235) 
(Pt D) (Pr 13) (DB). 

SECTION 24 

-Ss. 24, 23 — Sections are not ultra vires. 

See Public Safety — Bihar Maintenance of Pub¬ 
lic Order (No. 2) Ordinance (4 of 1949), S. 23. 
61 Cri LJ 9.38: AIR 1950 Put 228 (DB). 

—BIHAR .MAINTENANCE OF PUBLIC ORDER 
(No. 2) (AMENDMENT) ORDINANCE (5 of 
1949) 

PREAMBLE 

-Ppc, — Ordinance if ultra vires — Power of 

Governor to amend Ordinance duly promulgated 
by another Ordinance — Government of India 
Act (1035), S. 88 (2) (c). 


-BIHAR PREVENTIVE DETENTION ORDI¬ 
NANCE (2 of 1950) 

-Pre. — Validity of Ordinance — Constitution 

of India. Art. 213 (I) — Criminal P. C. (1898), 
Section 5. 

Per Sinha and Sarjoo Prasad JJ. —(Meredith 
C. J. contra). In promulgating the Bihar Pre¬ 
ventive Detention Ordinance (Bihar Ordinance 2 
of 19501, the Governor has complied with the 
terms of Cl. (1) of Art. 213 of the Constitution 
of India and therefore the Ordinance is not 
void on that ground. 

In the first place, the Article does not require 
that the Ordinance to be promulgated bv the 
Governor has to state in so manv words that 
the Governor was satisfied as to a certain state 
of nfTairs. In the second place, all the para¬ 
graphs of the Preamble read together would 
show that the Governor was satisfied in terms 
of Article 213 (1) of the Constitution of India. 

Per Meredith C. J. — The Ordinance is void 
as not satisfying the conditions laid down iu 
Article 213 of the Constitution for its promulga* 
lion. 

For a valid Ordinance, two conditions ntf 
necessary under Article 213; (1) that the Gov¬ 
ernor is satisfied that circumstances exist which 
require immediate action, and (2) that in his 
opinion the circumstances require such an Ordi¬ 
nance as be promulgates. The preamble makes 
it clear that the first of these conditions is satis¬ 
fied. It is stated that the Governor is satisfied 
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of the necessity of immediate action. But the 
second condition is not satisfied. The Governor 
has not slated, as he should have done, that ip 
his opinion the circumstances required an Ordi. 
nance in these terms. 

Per Meredith C. J. and Surjoo Prasad J. — 
There is no other illegality in the Ordinance* 

The Government is right in framing the Ordi¬ 
nance in accordance with Art. 22 (4) and nol 
in accordance with the Preventive Detention 
(Extension of Duration) Order, 1950, made by 
the President under Art. 22 (7). 

The Ordinance is not void on the ground of 
unreasonableness, so far as it puts restrictions 
on the personal liberty of the subject. 

The provisions of the Ordinance are not re. 
pugnant to the provisions of the Criminal P. C. 

Repugnancy can arise only when one law 
says “shall" and the other says “shall not . 11 
does not arise when one law savs "may in ( cer¬ 
tain circumstances” and the other says "may 
also in certain circumstances”. The latter is the 
true position as between the Criminal Procedure 
Code and the Ordinance. 

Just as the Penal Code does not prevent the 
creation of additional ofYencos, so also the Cri¬ 
minal Procedure Code does not prevent the 
creation of additional procedures. As the Penal 
Code is not exhaustive of offences, so also 
Chap. 8. Criminal P. C., is not exhaustive of 
preventive detention, and, therefore, no question 
of repugnancy arises. 

The State Legislature and, consequently, the 
Governor by Ordinance has power to create 
offences, and, in any event, the portions of the 
Ordinance creating offences arc severable from 
the portions providing for detention. The Ordi¬ 
nance, therefore, cannot be attacked on this 
ground. 

Although under Article 213 (2), an Ordinance 
framed by the Governor ceases to operate otj 
the expiration of six weeks from the re assembly 
of the Legislature, the provision in the Ordi- 
tinnee in question for detention for 3 months 
and in certain circumstances for a longer period, 
is merely a case of ex abundant! cnutela. If for 
any reason the Legislature did not meet, the 
Ordinance would not expire at the end of six 
weeks, hut would continue and it was, therefore, 
only right and proper to frame it in such a wn> 
ns to be suitable for its continuance in such cir¬ 
cumstances. Even if there was in fact no justi¬ 
fication for making provisions of this kind, that 
would not make the Ordinance invalid or void 
so long ns the Governor was satisfied, however 
mistakenly, that the circumstances required such 
provisions, and said so. 

Nor is the Ordinance void on the ground of 
mala tides or as a colourable device to evade 
constitutional provisions. 

In considering the question of bona fldcs or 
mala fldcs the Court is only concerned with the 
motive and not the results. 51 Crl LJ 1251: ILR 
29 Pat 410: AIR 1050 Pat 332 (335, 336, 330, 
339, 340, 341, 345, 346) (Pt A) (Prs 7, 10, 20, 
22, 23, 26, 31, 37, 38, 30, 52, 55, 58) (DB). 

—BOMBAY CONDITIONS OF DETENTION 

ORDER (1951) 


RULE 12 

Rr. 12, 10 (II) — Requirement of R. 12 has 
nothing to do with restriction on number of 

YSSS: 2? Bom LR 1865 1064 Mah LJ 297: ILR 
(1964) Bom 300 (DB). 


DETENTION ORDER (1951), R. 12 

RULE 16 

_r 16 (ii) — Discretion to decide suitability 

of book — Field within which discretion Is to 
be operated. 

The only ground on which book may bo 
withheld from a detenu is on the . d u c . c,S10 ?, 
the Superintendent that it is unsuitable. It is 
true that the discretion to decide the suitability 
of the book or publication is vested in th* 
Superintendent. But that discretion will have to 
operate within a well-defined field. The book 
may be unsuitable considering the material or 
the contents of the book which may be obiec- 
tionablc because it preaches violence, it may 
be vulgar or obscene, it may be pornographic or 
it may have been proscribed, but beyond the 
compass of this discretion the Superintendent 
has no power to withhold a book from the 
detenu on anv other ground. ILR (1964) Bom 
300: 66 Bom LR 185: 1964 Mah LJ 297 (DB). 

-R. 16 — Violation of rule — Detenu can 

ask for relief under Article 22f>, Constitution of 
India. 60 Bora LR 185: 1964 Mah U 297: ILR 
(1964) Bom 300 (DB). 

-Rr. 18, 15, 13 — Contention that what was 

being given to detenu under provisions of Order 
is concession and not a matter of right — 
Contention cannot be accepted if it means that 
privilege can be withdrawn except in accord¬ 
ance with manner provided in conditions them¬ 
selves. 1964 Mnh LJ 297: 66 Bom LR 185: ILR 
(1964) Bom 300 (DB). 

-Rr, 16. 13 — Prison official has no general 

power of regulation of privileges In sense of 
withdrawal, curtailment, etc., except by way of 
punishment for breach of duty imposed on 
detenu by Rules. 

The right to withdraw a privilege or any of 
the privileges is not on arbitarv right, nor has 
the Superintendent an unrestricted power to 
curtail anv of the privileges on the ground that 
thereby the Superintendent is regulating the 
privilege. There is no such general power of 
regulation of privileges in the sense of with¬ 
drawal. curtailment or abridgment of the privi- 
leges being given to the Superintendent except 
bv way of punishment for a breach of duty im¬ 
posed on detenu bv Rules. Therefore, where a 
complaint is made by a detenu whose condi- - 
tions of detention are regulated bv the Bombay 
Conditions of Detention Order, 1951, that com¬ 
plaint will have to be decided with reference to 
the provisions of the several clauses of the 
Order of 1951, and not by reference to any 
other implied power in the Superintendent which 
has not been shown to exist anywhere outsido 
the provisions of the Order of 1951. 06 Bom LR 
185: 1964 Mah U 297: ILR (1964) Bom 300 
(DB). 

—BOMBAY PUBLIC SECURITY MEASURES 

ACT (0 of 1947) 


SECTION 2 


• —-S. 2 (!) (b) — Externment order under 
— Validity — Constitution of India, Arts. 13 and 
19 (1) (d) and (e) and (5). 

Per Chagla C. J. and Bavdeknr J.; (Shah J., 
contra) — Bombay Act 0 of 1947, to the ex¬ 
tent that it empowers the Government to issue 
an externment order under Section 2 ( 1 ) (b) is 
ved under Article 13 ( 1 ) of the Constitution, 
inasmuch ns it imposes a restriction on the 
fundamental rights of the citizen under Art. 19 

!«« « c s ‘ (d ' (e1 \ such * restriction be* 

Ing an unreasonable restriction. 
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Per Shah J. (contra). — The provisions of 
Section 2 (1| Ibi, Public Security Measures Act, 
are not inconsistent with the provisions o| 
Part III of the Constitution of India, and there¬ 
fore not void. The restriction involved in an 
order of externment passed under Section 2 (1) 
(b) cannot be said to be an unreasonable restric- 
tion on the fundamental right ol a citizen under 
Article 19 ill (d and (e). 

Per Chagla C. J. — No period for the dura, 
tion of the externment order is laid down in 
the statute. 

The person against whom an order of extern, 
ment is to be made has no right whatever to be 
heard in his defence before he is asked to leave 
his home and hearth and go and reside in some 
other place. There is no obligation upon the 
authority to tell him what he is charged with 
or what are the grounds against him which 
make it incumbent upon the Government to ask 
him to leave his home town. Nor is there any 
obligation upon the authority to hear the per- 
son against whom the order is intended to be 
made in his defence before the order i$ made. 
The restriction imposed on the fundamental 
rights is not a reasonable restriction. 

The Constitution has made the Courts the 
custodians of the fundamental rights of the citi¬ 
zens, and it is in that spirit and in that capa¬ 
city that the Court must look upon the nature 
of the restriction, and even though the absence 
of a particular safeguard may not be the viola¬ 
tion of a fundamental right as such, even so 
the absence of such a safeguard may result in 
the restriction not being a reasonable restric¬ 
tion. 

Per Bavdekar J. — In case the existing laws 
which restrict the freedom referred to in Cl. (1) 
of Article 19 must be reasonable it is obvious 
that thev must provide that any person whose 
right, for example, of freedom of movement, is 
restricted must be given an opportunity, may 
be after an interim order restricting his rights 
is passed ex parte, of showing cause why an 
order under a Security Act restricting his move¬ 
ments should not be passed. The right of hear¬ 
ing before condemnation is admittedly a com- 
ponent of the rights which taken together con¬ 
stitute rights of natural justice, and. in case 
legislation which restricts the fundamental 
rights has not to be pronounced to be reason¬ 
able. it must give the person whose freedom is 
restricted, an opportunity to be heard. The 
manner in which he is to be heard is, of course, 
a different matter. 

Per Shah J. (contra) — There is nothing in 
the Constitution of India which enables the 
Court to declare a piece of legislation as void 
merely because the Legislature thought it ex¬ 
pedient to provide that the satisfaction of an 
executive officer instead of a Court should be 
a condition precedent to the issue of an ordei 
intended to protect either the security of the 
State or the interest of the general public. 

In terms the order passed under Section 2 (1) 
(b) mav be unlimited in duration, but it is not 
necessary that the executive officer who passes 
the order must necessarily pass an order ol an 
unlimited duration, nor can the order be reallv 
said to be of unlimited duration in view of tho 
fact that the parent Act under which the orders 
are passed is necessarily of a temporary charac¬ 
ter passed in order to meet an emergency, and 
the effectiveness of the order would remain so 
long as the statute under which the orders are 
passed would remain operative. 

The sole ground of absence of a provision foi 
being heard either before or after the passing 


of the order of externment. which is less drastic 
than an order of detention, cannot render the 
provision of Section 2 ( 1 ) (hi void or inopera, 
tive as from 26th January 1950. The Constitu. 
tion has not provided for a right of being 
heard before any restriction on any fundamental 
right is placed, and in the absence of such a 
provision made expressly or by necessary ini. 
plication, a provision which enables an extern¬ 
ment order to be passed cannot be deemed to 
be void merely on the ground that it may bo 
regarded as contrary to rules of natural justice. 
Jeshingbhai v. Emperor. 52 Bom LR 544: (1950) 
20 Bom Cri Cas 188: 52 Cri LJ 120: ILR (1950) 
Bom 539: AIR 1950 Bom 363 (368, 369, 370, 

373) (Pt D) (Prs 9, 10, 11, 13, 14, 16, 23) (FB), 

-S. 2 (6) and (1) — Offence under S. 2 (6) 

— Satisfaction of detaining authority — Burden 
and nature of proof. 

In the case of prosecution under Section 2 (6) 
for contravention of order under Seclion 2 (1) 
the burden is upon the prosecution to establish 
every ingredient which goes to constitute the 
olTence and one of the most important in¬ 
gredients is that the detaining authority was 
satisfied as to the matters set out in S. 2 (1) 
before the order was made. It is not sufficient 
to tender the order which states that the de¬ 
taining authority is satisfied. The detaining 
authority must step into the witness box and 
make that statement on oath in order to enable 
the accused lo challenge that statement, if he 
is so advised, in cross-examination. 52 Bom LR 
223: 1949-50 Bom Cri Cas 149: 52 Cri LJ 1184: 
AIR 1950 Bom 330 (330) (Pt A) (Pr 2) (DB). 

-S. 2 (6) — Order under Seclion 2 (1) to 

furnish security — Failure lo comply does not 
amount to contravention of the order within 
the meaning of S. 2 (G). 52 Bom LR 226: 1940 
Rom Cri Cas 152: 51 Cri LJ 972: ILR (1950) 
Bom 321: AIR 1950 Rom 257 (258) (Pr 2) (DB). 

9 -S. 2 (A-l) — Detention for collateral 

purpose — Cri. Appln. No. 18 of 1948, D/- 4-2- 
1948 (Unrcp.) (Bom.), Overruled. 

When the detaining authority makes up his 
mind lo detain a person who is alleged to have 
committed an olfence, then, the detaining autho¬ 
rity has made his choice and it would not bo 
permissible to him to investigate the offence 
while still keeping the person under detention 
and not complying with the provisions o| the 
law with regard to investigation. If the purpose 
of detaining a person is a collateral purpose 
i.e.. to deprive him of his rights and safeguards 
under the Criminal Procedure Code and to carry 
on an investigation without the supervision of 
the Court then the detention is mala fide and 
cannot be justified: Trim. Appln. No. 18 of 1948, 
D/- 4-2-1948 (Unrcp.) (Bom) Overruled. Male, 
dath Bharathan v. Commissioner of Police, ILR 
(1950) Bom 438: 52 Rom LR 268: 1949 Bonr 

Cri Cas 157: AIR 1950 Bom 202 (204) (Pt A) 
(Prs 5, 6) (FB). 

-S. 2 (1) (a) — Grounds of detention — De¬ 
taining authority not properly applying its mind 

10 question of detention — High Court can In¬ 

terfere — Some grounds of detention good and 
some bad — Whole order is not vitiated — 
Inciting Ignorant people to resort to criminnr 
activities held to be bad ground for want of pre¬ 
cision. . t _ 

The powers of the High Court to interfere 
with detention orders made under the Act are 
limited and are confined to cases where it ap¬ 
pears that the detaining authority has not pro¬ 
perly applied its mind to the question as to whe¬ 
ther the detention of the person is or is not 
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justified under the Act. Under the Act, as it 
now is, it is not compulsory for the detaining 
authority to furnish to the detenu a statement 
of the ground or grounds upon which the order 
of detention has been made. When, however, 
grounds have been furnished, it is permissible 
for the High Court to consider the statement ot 
those grounds together with the order made; 
and if the statement of grounds does show that 
the detaining authority has not properly applied 
its mind to the question of detention then it has 
jurisdiction to interfere and direct that the de- 
tenu be released. 

When there sre several grounds given, some 
of which are good and some had the whole 
order is not vitiated; there is a sharp distinc¬ 
tion between a ground which is outside the 
purview of the statute and a ground which is 
bad because »t lacks precision and accuracy. In 
the latter case the ground has to he com¬ 
pletely ignored as if no ground was furnished at 
nil, and if the grounds which are no grounds 
at alt, inasmuch as no precise information was 
furnished to the detenu, are eliminated, and 
there still remain a ground or grounds which 
are precise and accurate and which can justify 
the order, then the order made bv detaining 
authority must stand. AIR 1948 Boin 334 (FBi, 
Foil. 

Where the ground of detention slated that 
the detenu was likely to act in a prejudicial 
manner bv inciting ignorant people to resort to 
criminal activities: 

Held, that the ground was bad for want of 
precision. 51 Bom LB 1038: 51 Crl LJ 605: 1949 
Bom Crl Cns 121: 1LR (1950) Bom 177: AIR 
1950 Bom 126 (126, 127) (Prs 3, 4) (DB). 

SECTION 9-A 


—S. 9-A — Order under — Writ ol Certiorari 
— Issue of — Certiorari. 

The Legislature has in Section 9-A left it to 
the salifaction of the Provincial Government 
as to the nature and necessity of the action to 
be taken, but as far as the purpose for which 
action has to be taken it has not chosen to leave 
it to the subjective determination of the Govern¬ 
ment, but has provided that the purpose must 
be objectively established and must be a condi- 
lion precedent before Government could take 
the action contemplated by the section. An ordei 
issued by the Government under Section 9-A is. 
therefore, not an executive order hut a judicial 
or quasi-judicial order against which a writ of 
certiorari can ho issued. 52 Bom LR 62: 1949 
Bom Crl Cas 139: 51 Cr! U 1184: ILR (1950) 
Bom 762: AIR 1950 Bom 213 (214, 217) (Pt A) 
(Prs 2, 4, 10) (DB). 


SECTION 12 

® 12 — Validity — Section Is uncons! 

luljonal as contravening Art. 14 of the Consl 
lullon — (Constitution of India, Art. 14). 

Majority view, Patnnjnli Saslri, C. J. dissen 
mg -- Article 14 condemns discrimination ni 
only by a substantive law but also by a law < 
orocedure. 

The Bombay Act, besides providing for cr 
hanced" punishment and whipping, climinaU 
the committal proceedings permits the Spccii 
Judge to record only a memorandum of the ev 
dence, confers on him a larger power to refu? 
to summon a defence witness, than what is cor 
ferred on a Court by Section 257 (1), Cr. P ( 
and also deprives the accused of his right t 
apply for a transfer or for revision. These dt 


partures from the ordinary law cause prejudice 
to persons subjected to the procedure prescribed 
bv the Act and constitute a discrimination 
against the persons tried bv the Special Judge. 
In view of these departures from the ordinary 
law brought about by the Bombay Act. Sec¬ 
tion 12 of the Act in so far as it authorises Hie 
Government to direct specific ami particular 
Vases' to be tried by the Special Judge is uncoil- 
Uitutioiial and void. 1952 SCR 284 and 19.>2 
SCR 435, Rel. on. 

Per Patanjali Sastri. C. J. — The procedural 
variations brought about bv the Bombay Act in 
the recording of evidence and the summoning 
of witnesses are not so serious as to amount to 
a denial of the equal protection of the laws 
within the meaning of Article 14. Even it the 
accused were to lie tried under the normal pro. 
reduce of the Criminal Procedure Code after 
261 li January. 1950. the omission to record the 
evidence in full and the refusal to summon a 
witness in the circumstances mentioned in Sec¬ 
tion 13 of the Bombay Act mav well he regard¬ 
ed ns mere irregularities curable under S. 537 
of the Code. As regards transfer, it does not til 
in with the scheme of trial before Special 
Judge, and. unless any svslcm of trials by 
Special Court is to be condemned as violative 
of Article 14, a prohibition of transfer cannot 
be regarded as falling within the inhibition of 
Art. 14. Lnchmandas Kewalram v. State of Bom¬ 
bay. 1952 Crl U 1167: 1952 SCJ 339: 1952 Mad 
\VN 752: 1952 Mod WN (Cri) 200: 54 Bom LR 
854: (1952) SCA 352: 1952 SCR 339: AIR 195S 
SC 235 (239, 242) (PI A) (Prs 10, 22). 

9 -S. 12 — Constitution of India. Art. 14 — 

Glassification — When permissible — Classifica¬ 
tion under Section 12 of Bombay Acl (6 of 
1947) -• Hold, arbitrary and void after Consti¬ 
tution. See Constitution of India, Art. 14. 195'A* 
Cri LJ 1167: AIR 1952 SC 235. 

•-S. 12 — Cases referred to Special Judge 

before Constitution — Validity of special proce¬ 
dure after coming Into force of Constitution — 
(Constitution of India, Arts. 14, 13 (1) ). 

(Majority view, Patanjali Saslry, C. J., Con¬ 
trol: 

If in the absence of nnv special provision to 
the contrary, no person has a vested right in 
procedure, it must follow as a corollary that 
nobody has a vested liability in matters of pro. 
ccdurc in the absence of any special provision 

10 the contrary. If this is the position when the 
law of procedure is altered bv statute, the posi¬ 
tion would not be different when the Act pres¬ 
cribing the discriminatory procedure becomes 
void bv reason of its repugnancy to the equal’ 
protection clause of the Constitution. Although 
the substantive rights and liabilities acquired or 
accrued hcforc the date of the Constitution re¬ 
main enforceable, nobody can claim after that 
date, that those rights or liabilities must bo- 
enforced under that particular procedure al¬ 
though it has, since that date, come into con. 
nict with the fundamental right of equal prater. 

" f Jaws guaranteed by Article 14. 1951 SCR* 
228, Referred. 


* ue opecini rroccdurc prescribed by the Bom¬ 
bay Act constitutes a departure from the ordi¬ 
nary law of procedure and is, in some impor- 
tnnt respects, detrimental lo the interest of th^ 
persons subjected to it and as such is discrimi- 
l . hQ ^ cl lt wa i va,i(l to ils entirety be- 
Ihn j 1 ! d r lc °f j he Constitution, that part of 
the proceedings before the Special Judge which 

oracJS dalC ha ^ ccn reR “ bv £ specif 
procedure, cannot be questioned, however dis. 

criminatory it may have been, but the continut 
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tion of the application of the discriminatory 
procedure to their cases after the date of the 
(.nnstitulion constitutes a breach of their funda- 
tiu-ntal right guaranteed bv Article 14 and be. 
:ng inconsistent with the provisions of that Arti¬ 
cle the special procedure becomes void under 
Art. 13 and as there is no vested right or liabi¬ 
lity in matters ot procedure the accused are 
•entitled to be tried according to the ordinary 
procedure alter the date of the Constitution. 

Held, that the conviction of the accused on 
trial alter the date of the Constitution accord, 
ing to the special procedure and the sentences 
passed on them could not he supported and 
were set aside. 54 Cal 508. Disting. 

Patanjali Sastri, C. J. — Equal protection of 
the laws under Art. 14 postulates persons in 
the same situation and in the same circums¬ 
tances claiming that the same law should be ap¬ 
plied to them. In this case it could not be said 
that the accused whose trial bv the Special 
Judge had been lawfully commenced and was 
pending at the commencement of the Constitu¬ 
tion. were in the same situation with persons 
who committed the same offences after tho 
Constitution came into force, and no complaint 
<>l discriminatory treatment bv reason only ot 
the trial having been continued under the 
special procedure can be sustained, even assum- 
sng that the ordinary procedure under the Cri¬ 
minal Procedure Code became applicable to the 
accused on and after 26th January 1950. 

In view of Section 1 (2) Cr. P. C., however, 
it could not be said that on the 26th Januarv 
1950 the accused were in a position to claim 
that they were entitled to he tried under 
the ordinary procedure like those who com¬ 
mitted the same offences after that date or who. 
having committed them helore such date, had 
not been directed to be tried by the Special 
Judge. 

Further the jurisdiction of the Special Judge 
which was validly created and exercised over 
the case did not cease to continue on and after 
26-1 -1950 as he was merely working out the 
application of the Bombay Act and there was 
nothing which affected the competency of the 
Special Judge to try the case after 26-1-1950. 51 
1A 152, Disting. Lachmnndns Kewalram v. Slate 
of Bombay. 1952 Mad WN 752: 1952 Mad WN 
(Cri) 200: 1952 SCR 710: 54 Bom LB 854: (19521 
SC A 352: 1952 Crl LJ 1167: 1952 SCJ 339: AIR 
1952 SC 235 (238, 243, 245) (Pi C) (Prs 6, 7, 8, 
25, 20. 28). 


person f photographed can file complaint — 
‘Goonda — Meaning — Definition in C. P. Act 
(10 o! 1946), Rel. on. Sec Penal Code (I860), 
S. 499. 1962 (2) Crl U 142 (Ker). 

SECTION 4 

• -S. 4 (as amended by Act 49 of 1950) — 

Constitutional validity — Sections 4 and 4-A con¬ 
travene Art. 19 (1) (d) and (e) and the whole 

Act is invalid. See Constitution of India. Arti¬ 
cle 19 (1) (d). 1961 (1) Cri LJ 442: AIR 1961 

SC 293. 

SECTION 4-A 

• -S. 4-A (as amended by Ael 49 of 1950) — 

Constitutional validity — Sections 4 and 4-A con¬ 
travene Art. 19 (1) (d) and (e) and whole Act 

is invalid. See Constitution of India, Art. 19 (1) 
(d). 1901 (1) Cri LJ 442: AIR 1901 SC 293. 


—C. P. AND RERAR MAINTENANCE AND RE¬ 
STORATION OF ORDER AND COLLECTION 
OF FINES (INDEMNITY) ACT (2 of 1945) 

SECTION 4 


-S. 4 — Plaint alleging that defendants 1 and 

2. servants of Provincial Government, defendant 
6 committed acts of assault and danger to pro¬ 
perly in league with defendant 3, also a servant 
of Provincial Government and defendants 4 and 
5 not servants of Provincial Government — 
Defendants 4 and 5 alleged to have acted for 
their own ends — Question of good faith against 
defendants 1 to 3 held did not arise but to be 
considered against defendants 4 and 5 — Suit to 
be discharged against defendants 1 to 3 and 6 
but not against defendants 4 and 5. AIR 1951 
Nag 419 (420 to 422) (Pt A) (Prs 6, 13, 15, 16, 
22) (DB). 

-S. 4 — Suit instituted before passing of Act 

and pending — No question of previous sanction 
arises — Act discharges suit — Section 4 in such 
case leaves no discretion to Court. AIR 1951 
Nag 419 (422) (Pt B) (Prs 25 to 27) (DB). 


-S. 4 — Section is intra vires the Provincial 

legislature. AIR 1951 Nag 419 (423, 424) (Pt C) 
Prs 31, 35) (DB). 

-S. 4 — Civil P. C. (1908), S. 35 — Suit dis¬ 
charged under C. P. and Bcrar Maintenance and 
Restoration of Order and Collection of Fines 
[Indemnity) Act (2 of 1945), S. 4 Court not 
o direct one partv to pay costs of oilier See 
livil p. C. (1908), S. 35. AIR J951 Nag 419 (DB). 


SECTION 13 

<•-S. 13 (2) (a) (as extended to province of 

Delhi) — Pardon — Special judge can lender 
pardon to accused In a trial under Act — Powers 
are not limited to offences under the Act. 

Per Achhruram J. :— The words "under the 
Act" in S. 13 (2) (a) have not been used 4 to 
qualify the immediately preceding word of¬ 
fence’ but have been used as qualifying the word 
‘'trying". It cannot, therefore, be said that the 
Special judge has power to tender pardon only 
in respect of offence committed under the Act. 
Nathu Ram V. Godse v. Rex, ILR (1956) PunJ 
499 (FB). 

—C. P. AND BERAR GOONDAS ACT (10 of 
1946) 

SECTION 2 

_S. 2 — Penal Code. S. 499 — Publication 

of photograph with false caption depicting per¬ 
sons therein as soldiers of Goonda war Pub¬ 
lication per sc defamatory — Knowledge by publi¬ 
sher that it affects complaint immaterial — Every 


-C. P. AND BERAR PFBLIC SAFETY ACT 

(62 of 1948) 

SECTION 2 

|-S. 2 (1) (a) — Government of India Acl 

1935), Sell. 7, List 2, Entry 1 — Words ‘Tor 
easons connected with the maintenance of public 
>rder’ explained — Detention order under C. P. 
md Berar Public Safely Acl— Court, If can sub- 
titnle its Judgment for satisfaction of executive 

luthorlly. , , 

The language of S. 2 (1) (a), of the Act clearly 
hows that the responsibility for making a deten- 
ion order rests on the provincial executive, ns 
hev alone are entrusted with the duty ot mnin- 
aining public peace, and it would he a serious 
lerogntion from that responsibility if the Court 
xere to substitute its judgment for the sntisfnc- 
ion of the executive authority and, to that end, 
indcrtake an investigation of the sufficiency ot 
he materials on which such satisfaction was 
’rounded. Machindar Shivaji v. The lung. IMP 
FCR 827: 51 Crl LJ 1480: AIR 1950 FC 129 (130) 
(Pt A) (Pr 5). 
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O-S. 2 (1) (a) — Provincial Government, U 

obliged to hold enquiry before issuing detention 
artier — Court, If can examine grounds disclosed 
by Government, 

It is true that the Act departs from the usual 
pattern of public safety legislation in eliminat¬ 
ing an important safeguard, namely, a review of 
grounds of detention by an independent body, 
like an Advisory Council, against the misuse of 
the power of detention. But such elimination 
cannot bv itself import an obligation on the 
Provincial Government to hold an enquiry before 
issuing a detention order, which is a purely ex¬ 
ecutive act when the Act nowhere imposes such 
an obligation on the Government. The Court 
can. however, examine the grounds disclosed bv 
the Government to see if thev are relevant to 
the object which the legislation has in view, 
namely, the prevention of acts prejudicial to 
public safety and tranquillity, for "satisfaction” 
in this connection must be grounded on material 
which is of rationally probative value. Machindar 
Shivaji v. The King. 1949 FCR 827: 51 Cri LJ 
1480: AIR 1950 FC 129 (130) (Pt B) (Pr 6). 

• -S. 2 (1) (a) — Party spreading doctrine of 

violence — Party not outlawed — Affiliation to 
soch party, if ground for detention. 

While mere belief in or acceptance of anv poli¬ 
tical ideology mav not be a ground for detention 
under the Act. affiliation to a parlv which is al¬ 
leged to be spreading its “doctrine of violence 
rendering life and property insecure and trying 
to seize power bv violence" mav, in certain cir¬ 
cumstances. lead to an inference that the person 
concerned is likelv to act in a manner prejudi¬ 
cial to the public safety, order or tranquillity. 
The fact that the party had not been outlawed 
u immaterial, that being a matter of expediency. 
Machindar Shivaji v. The King. 1949 FCR 827: 
61^Cri LJ 1480: AIR 1950 FC 129 (130) (Pt C) 

♦ -S. 2 (1) — Detention under — Validity 

of, after coming into force of Constitution —Con¬ 
stitution Order No. 8 — Effect — Validity of 
— Subsequent order of detention under Pre¬ 
ventive Detention Act, 1950, S. 3 (1) — Preven¬ 
tive DetcnUon Act (1950), S. 3 (1). 

Per Mudholkar J.:— Since the provisions of 
S. 2 Ml, C. P. and Berar Public Safety Act. 1948, 
in so far as they permitted the detention of a 
person for more than three months without re¬ 
ference to an Advisory Board had become void 
on coming into force of the Constitution of India, 
the order of detention under S. 2 (1) passed aga- 
ir } S * 1 f er,? ' n P ers °n lapsed after the inauguration 
?* Constitution as more than three months 
expired since his detention. Constitution 
Order No. 8 could not and did not revive or keep 
in force the order but only permitted the con¬ 
tinuance of his detention. The State Government 
could, therefore, act under S. 3 (1) (a), (Pre¬ 
ventive Detention Act, and pass the new order 
against him under the Acts. B. N. Mukherjee v. 
Mate Government Madhva Pradesh. 1951 All WR 
tSnPPl 2J: 19M N«* LJ 71: ILR (1951) Nag 1: 
AIR 1951 Nag 2 (2, 3) (PI D) (Pr 11) (FB). 

~ s - 2 O) J*) — Constitution of India. Arti¬ 
cles 22 (7), 373 — Validity o! S. 2 (1) (a) — 
of P r r * s,den * C. O. 8 doted 26th Jannan 
1D50 Effect on order of detention under See- 
tion 2 (I) (a). 

Artictc 22 of the Constitution contemplates and 
permits the preventive detention of a person, 

^ 9 Sh /iv Ul J ,< ? ;l - ,0 ccr i ain cond '‘»°ns. Therefore, 
j . * 'V' ,n ?° far ^ >1 provides for the 

dcl 2l!2 l ° f -5 cr L ain Masses of persons, is not 
rendered void, by the Constitution. What is 


rendered void, however, is the implied provision 
conferring a power to detain a person for an in¬ 
definite period because sub-clau>e ibi of Cl. i7i of 
Art. 22 requires a maximum period to be fixed 
bv the law governing preventive detention. 

The power to detain a person and the power 
to detain a person for an indefinite period are 
distinct and therefore, the provision conferring 
the former is not rendered void merely because 
the provision conferring the latter is void. As a 
consequence of the coming into force of the Con¬ 
stitution. what has happened is that the powers 
to detain a person will be thenceforth automati¬ 
cally subjected to the restrictions and limitations 
imposed bv the Constitution. But the powers to 
order the detention of a person still remains. 

Section 2 il) (a), being thus still extant, is 
"anv law" within the meaning of the expression 
used in sub-clause fa) of CL (7j of Art. 22 and 
hence the President can bv virtue of the powers 
conferred on him. by order, prescribe the cir¬ 
cumstances under which the period of detention 
mav extend bevond three months without ob¬ 
taining the opinion of the Advisory Board. The 
President's Order published with Notification 
No. C. O. 8 dated 26th January 1950 is such an 
Order and has the effect of validlv extending the 
period of detention of the persons already detain¬ 
ed under S. 2 (II (a). C. P. and Berar Act, to 
three months from 26lh January. 1951 Nag LJ 

!d. 5 Lw„ LJ „ , . 372: AIR 1950 Na « 203 208) 

(Pt D) (Prs 24 lo 26, 28) (DB). 

SECTION 14 

T"“%, ? 4 ~ The Provincial Government (now 
the Stale Government! is not a person within 
meaning of Article 14 of the Constitution when 
it exercises its powers under Section 14 of the 
C. P. and Berar Public Safety Act. 1048. or the 
corresponding provision, namelv Section 11 of 
M. P. Public Security Measures Act. 1950. which 
has superseded the C. P. and Berar Public 
SafeU Act. 1948. For. while exercising those 

Sts"essential S . ,a,e Gov «rnment performs one or 
its essential functions, the functions of main- 

S^rilY Of the State or pu bl* 

th?n il u h I n fr lhe . S ,' ale perfnrms such a func- 
t»on it ^ different from other persons whether 

natural or artificial See Constitution of India. 

Aik “ i, b 1,9521 N « »■ 

T , S ' M O) — “Supplies or services". 

J sup ? ,lies or sen-ices" are not 

uiSILkmln ,1k 

(Pt A) (Pr 5) (DB) * ,#al 588 
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hut bv virtue of :i notification under an Act. An 
order of the Addition.'il Deputy Commissioner 
requisitioning premises under Section 14 (1) of 
the C. P. mid Berar Public Safety Act is. there¬ 
fore. invalid. ILR (1951) Nag 395: 1951 NLJ 

212: AIR 1951 Nag 386 (387) (Pt B) (Pr 6) 
(DB). 

-S. 14 (1) — Satisfaction of requisitioning 

authority. 

Where there is no recital in the order that it 
is necessary or expedient to requisition the pro¬ 
perly in question, nor is there anv alVidavil 
tiled to establish that the authority requisition¬ 
ing the properly has in tact applied its mind to 
the question and formed an opinion as required 
bv the Statute, no presumption can be made in 
favour of the order. In the absence of proof 
that the order has been passed in conformity 
with the requirements of the statute, the order 
is liable to be (plashed. 1951 Nag LJ 212: ILR 
(1951) Nag 395: AIR 1951 Nag 38G (387) (Pt C) 
(Pr 9) (DR). 


PUBLIC SAFETY ACT (1948), S. 14 

SECTION 29 

-S. 29 — Exercise of power under S. 14 (1) 

bv Additional Deputy Commissioner — C. P. 
and Revenue Act (2 of 1947), S. 9-A. 

Section 9-A of the Land Revenue Act cannot 
be of anv avail to the Additional Deputy Com¬ 
missioner in exercising of power conferred upon 
the Deputy Commissioner not by any enactment 
but by virtue of a notification under an Act. 
The Deputy Commissioner exercises the power 
of requisition bv virtue of the delegation made 
bv the Provincial Government under Section 29. 
Such a delegation of power cannot by any 
means be regarded as a power conferred by the 
Act itself within the meaning of Section 9-A of 
the C. P. Land Revenue Act. 1951 Nag LJ 212: 
ILR (1951) Nag 395: AIR 1951 Nag 386 (387) 
(Pt B) (Pr 6) (DB). 

—COCHIN CRIMINAL LAW AMENDMENT ACT 
(27 of 1124 ME) 

SECTION 3 


SECTION 16 

-Ss. 16 and 17 — OSTence under S. 307, 

Penal Code made punishable with death by Sec¬ 
tion 16 — Notification excluding trial by jury 
In such offences— Sessions Judge trying offence 
under S. 307, Penal Code, with jury — Trial is 
invalid — Provisions of Section 17 do not ap¬ 
ply to Sessions Court. 

Section 16, Central Provinces and Bcrar Pub¬ 
lic Safety Act. 1948, prescribes inter alia that 
whoever commits an ofTence under Section 307, 
Penal Code, mav he punished with death, and 
the notification issued bv the Provincial Govern¬ 
ment under Section 269. Criminal P. C.. excluded 
from trial bv jury offences punishable with 
death. It is true that Section 17 of the Act pro¬ 
vides that anv offence under Sections 307. 324, 
325 or 326. Penal Code shall not, except in 
cases in respect of which a direction under Sec¬ 
tion 21 lias been issued, cease to be triable bv 
anv Court which might have tried the offence 
had il not been made punishable with the 
enhanced penalty specified in Section 16. hut 
this provision cannot applv to Courts of Session 
for the obvious reason that those Courts are 
empowered to Irv offences which are punish- 
able with death. The provision must, applv to 
the Courts of Section 30 — Magistrates who are 
empowered lo try in certain areas all offences 
not punishable with death. This view_ is rein¬ 
forced bv the proviso to Section 17. Central 
Provinces and Bcrar Public Safely Act, 1948, 
which inhibits a Court not constituted under 
it from inflicting a punishment in excess of the 
punishment which it is authorised to inflict 
under Sections 32, 33 or 34, Criminal P. C. A 
trial bv Jury of an offence under Section 307, 
Penal Code bv a Sessions Judge, is therefore, 
not valid. 51 Crl LJ 474: ILR (1950) Nag 925: 
AIR 1950 Nag 49 (51) (PI A) (Pr 7). 

SECTION 17 

-Ss. 17 and 16 — Offence under Section 307, 

Penal Code made punishable with death by Sec 
lion 16 — Notification excluding trial bv iurv 
in such offences— Sessions Judge trying offence 
under Section 307. Penal Code, with jury — 
Trial is invalid — Provisions of Section 1 / do 
not apply to Sessions Court. See C. P. and Bcrar 
Public Safety Act (62 ot 1948), S. 16. 51 Crl LJ 
474: AIR 1950 Nag 49. 


•-S. 3 — Notification under — Prosecution 

after repeal of Act. 

(Koshi and Govinda Pillai, JJ„ in the order 
of reference):— The omission of the word ‘noti¬ 
fication’ in Section 73 (2) of the Travancore* 
Cochin Public Safety Measures Act (5 of 1950) 
is of no moment in view of Section 23 of the 
Travancore-Cochin Interpretation and General 
Clauses Act (1123). Hence where the notification 
declaring the communist party unlawful under 
Section 3 of the Cochin Criminal Law Amending 
Act (27 of 1124) was in force when the meeting 
of the Communist parly was held hut the Act 
was repealed bv Act 5 of 1950 when tlie action 
was taken under S. 4 against the accused it 
cannot be said that the prosecution was started 
under a defunct notification. By transgressing 
the law as enacted in Section 4 (1) and (2) ot 
the Cochin Criminal Law Amendment Act (27 
of 1124) the accused persons had incurred a 
liability in the sense of Section 73 (3) oi the 
Public Safety Measures Act and Clause (c) ex¬ 
pressly authorises an institution of an investiga¬ 
tion or a legal proceeding in respect thereof 
notwithstanding the repeal of the law under 
which the liability was incurred. George Chan- 
davammurv v. Slate. 1952 Her LT 178: 19»- 

Cri LJ 1066: ILR (1952) Tra-Co 1: AIR 19.)- 
Trnv-Co 217 (219) (Pt A) (Prs 2. 3) (FB). 

)_Ss. 3, 31, 33 and 40 — Declaration under 

S. 3 — Finality. 

Subject to Hie Order ot the High Court on 
application, if any. made under Section .51 a 
declaration under Section .'5 is final and con¬ 
clusive for all purposes and a person prosecut¬ 
ed under Section 4 for being a member of an 
association declared lo be unlawful or for other 
activities in connection therewith could not 
jueslion ils validity. To make an order undei 
Section 3 is an executive act and it cannot be 
■amassed directly or indireclly in Court except 
as the law makes provision in that behalf. Apart 
from the language of Sectmn 3. sub-sections (-» 
and (31 of Section 33 also make that » ( ' nl c '*gj 
hi hold otherwise would be lo bold that e'c 
'vhen the High Court refuses to set aside the 
inter, a subonlinale Criminal Court can exa¬ 
mine its validity if and when a prosecution P 
pens to he launched under Section 4. S. 4( 
lot justify an inference J* 11 ' con { 1 2 r L ?^952 
Zhandavammury v. State. 1952 her LT * • • 

>1 I I 1966* ILR (1952) Trnv-Co Is A1K 
frav-Co 2i:'(222, 223) (Pt B) (Prs 10. 11) ( DB >* 
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§-S. 3 — Scope — If void as contravening 

Art. 19 (!) (c) and (4) of the Constitution — 
Notification dated 2-1-1950 — Validity of — 
Prosecution for contravention of — Suslaln- 
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Notification dated 2-1-1990 — validity of — 
Prosecution for contravention of — Sustain¬ 
ability. 

Section 3 of the Cochin Criminal Law Amend¬ 
ment Act (27 of 1124 MEl oversteps the hounds 
of permissible legislation and it therefore has 
to he declared to have become void on the com. 
ing into force of the Constitution. Likewise the 
notifications issued under that section would 
also become void. The safeguard ol a judicial 
review which is provided in the Act is really 
illusory. The absence of a provision for proper 
notice or sufficient publicity and the imposition 
of a time limit for seeking a review of the Gov¬ 
ernment order or Notification bv the High 
Court make that law overstep the hounds of per¬ 
missible legislation in such a way that Art. 19 
(4i ol the Constitution cannot save it. It is an 
unreasonable restriction on the exercise of the 
right conferred bv Article 19 111 (cj. and there¬ 
fore on the coming into force of the Constitu¬ 
tion not only Section 3 of the Act. hut also the 
Notifications issued under it became void. The 
prosecution launched for transgression of the 
Notification, dated 2 - 1 -1950. is therefore clearly 
unsustainable, and the charge and proceedings 
must therefore he quashed. AIR 1950 SC 27: AIR 
1951) SC 124; AIR 1950 SC 129; AIR 1950 SC 211; 
AIR 1950 Bom 303 (FBi; AIR 1950 Cal 274; 
AIR 1950 Pat IfiG;’ AIR 1951 SC 128; AIR 1951 
SC 467; AIR 1951 Bom 188; AIR 1951 Mad 147, 
Rol. on. Antonv v. Slate of Trnvnncore Cochin 
1052 Ivor LT 178: 1952 Cr LJ 10C6: ILR (1952) 
Trav-Co I: AIR 1952 Trav-Co 217 (223, 2241 

(Pt D) (Prs 13, 17, 18, 19) (FB). 


SECTION 31 

T. S * ~T Declaration under S. 3 — Finn- 
a ' See Public Safety — Cochin Criminal Law 

i l,2 l MEK S »• >052 Crl LJ 
1066: AIR 19o2 Trav-Co 217 (FB). 

SECTION 33 

■—" s - 33 — Declaration under S. 3 — Finn- 

Am S i ‘ Pub . l,c Sa,c,v — Cochin Criminal Law 

ME.M2 n l Acl « ,I124> * S - 3 - 1952 Cri LJ 1066: 
AIR 1952 Trav-Co 217 (FBI. 


SECTION 40 

Sri p',,7 Declaration under S. 3 - Finn- 
Wmlm ?® r £ , . v - Cochin Criminal Law 

firtarftKci'Ssy-At 1852 criu >m: 

57o8I ,,NAL LA " AMENDMENT act (14 of 

See 1 g r 0 i ^ inal L:,w Amendment Act (14 ol 


~1»32) LNAL LA " AMENDMENT ACT (23 ol 
SCC 193™' nnl Ln " Amondn,cn * Act (23 ol 
-CRIMINAL LAW AMENDMENT ACT (46 Ol 

SCt 1952 ?.' nnl LlUV Amendment Act (46 ol 

~NANCE A (20 of LA ,S 3) AMENDMENT ORDI. 
SeC oMWsf. LaW Amendment Ordinance (29 

“Se A (38 o| LA 1M4) "“"““ENT ORDI- 
See oMmT]! Law Amcndment Ordinance (38 


—EAST PUNJAB PUBLIC SAFETY ACT (5 of 
1949) 

SECTION 3 

•-Ss. 3 (4). 4 (6) — Representation to advi¬ 

sory board — No provision as to powers of 
board — Aet not invalid on Ibal ground. 

A reference to tile advisory board constituted 
under Section 3 (4) necessarily implies a consi¬ 
deration ot the case bv such hoard. The absence 
of an express statement to that effect in the 
impugned Act does not invalidate the Act. N. B. 
khure v. Slate of Delhi. 86 Cal LJ 83: 1950 Mad 
\YN 440: 1950 Mad \YN (Cri) 120: 1950 All LJ 
506: 1950 SCJ 328: 1950 All WR 514: 1950 SCR 
519: 51 Cri U 550: 1950 Raj LW 398: AIR 1950 
SC 211 (215) (Pt E) (Pr 8 ). 

-S. 3 (5), Proviso — Scope — Vagueness o| 

grounds supplied — Effect. 

Vagueness ol grounds supplied does not con¬ 
note non-compliance with the provisions of Sec- 
lion 3 |5|. E. P. Public Satetv Act. 1952 Cr LJ 
1529: AIR 1952 PunJ 359 (360) (Pt A) (Pr 4) 
(DB). 

-S. 3 (5) — Scope — Non-compliance — 

Grounds not supplied within reasonable time — 
Legality of detention. 

The provisions ot Section 3 (5), E. P. Public 
Satety Act, are mandatory and non-compliance 
with their terms makes the detention illegal. 
Further the grounds must he supplied within a 
reasonable time and if they are not s <> supplied 
the delay amounts to a breach of the provisions 
of Section 3 (5) and renders the detention 
illegal. 1952 Cr U 1529: AIR 1952 Punlab 359 
(300, 361) (Pt B) (Prs 7, 8 , 9) (DB). 

- S. 3 (4) — Order extending period of deten¬ 
tion under old Act is not invalid especially 
where the detenu is detained under the sub- 
sequent order further extending his detention 
under correct provision of law. AIR 1951 Punl 
216 (221) (Pt D) (Pr 12 ) (DB). 1 

rrf* ? * 5) ““ Detention under Punjab Public 
oalclv Act extended under new Act — It is not 
necessary to comply with provisions of S. 3 ( 5 ) 

(Prl4)°(DB)' A1R 1951 Vut>i 218 (222) (Pl E ‘ 

-S. 3 ( 5 ) — Non compliance with — Effect. 

I”** «> ,c executive orders ol the Govern- 
null in force at time when the order of dc- 

; vas , passod did require the District 
M.iCistrate to communicate to the detenu the 

lJs U H B ht° „ h lL ,elenlion imd l " inform "him *of 
5 , r ‘ Kh ,nnl ‘ c representation to the Provin- 
jml Government, it is hi. duty to comply wh 
the statutory formalities in Section 3 5 ),, 

Ga?o.. aS , hp Ac L 0f ' ,J49 is Published* Sn t£ 

vnim ; , en ! cc ,h . OURh Die order of detention is 
alid at its inception the subsequent detention 
becomes wholly void and inoperative in the S 
•>l the law. o2 Pun LR 141: 51 Crl IJ i<ws. 

1950 East Pun.| 271 (272) (P, AHftJ JflV 

S. 3 ( 6 ), Proviso — Scope of. 

The proviso to Section 3 (5) does not 

comply With the direction Riven bv ih* ? ‘° 
laturc. 52 Pun LR 141 - fit r.i i i Lcr,s ‘ 

1060 East PunJ 271 (272) ^PtV) '(Pr *?). 55 A1R 

\\*h ', 3 Grounds — Sumcicncv. 

Mhcre the grounds supplied In thn a . 
merely state that he look nnri 10 • h , detenu 

r" - '» s " 3c 

insulTidcnt or MHuSTUf amUS'/li 
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no information at all and there is no complin 
ance with all the provisions of law as contained 
in Section 3 and the continued detention of the 
detenu becomes illegal. 51 Cri LJ 1237: AIB 
1950 East PunJ 222 (225) (Pt A) (Prs 13, 14). 


d . . ~ Advisory Committee under old 

Punjab Public Safety Act, 1947, automatically 
treated as Advisory Tribunal under S. 3 ( 4 ) JL 

It is not properly constituted Tribunal under 
Act. 


—S. 3 — Reasons not within scope of Act — 
Effect. 

If a reason is given for detention of the per¬ 
son which is not within the scope and ambit of 
the Act conferring the power upon the detain¬ 
ing authority then the whole order is vitiated 
notwithstanding the fact that other reasons 
given are good. 51 Cri LJ 1237: AIR 1950 East 
Punj 222 (224) (Pt B) (Pr 10). 

•-S. 3 (5), Proviso — Interpretation. 

If the proviso nullifies the effect of sub-sec¬ 
tion (5). the two have to be read and construed 
together. The proviso cannot be read in a man. 
ner to say that if the sub-section requires some 
information to be given no information is to be 
given merely because indefiniteness, vagueness 
and insufficiency are envisaged bv the statute. 
51 Cri LJ 1237: AIR 1950 East Punj 222 (224) 
(Pt C) (Pr 11). 

-S. 3 — Detenu detained for something al¬ 
ready done — Detention is not preventive but 
punitive and is illegal. 


Di i r e r . , mai action 3. Punjab 

Public Safety Act of 1947 made any provision 
lor the review of cases of persons detained 
under the section by any form of Advisory Com- 
mil ee or Tr.bunal and so the settine up of 
such an Advisory Committee by the Provincial 
Government to review such cases appears to 
have been an act of grace, performed perhaps 
in response to the pressure of nublic opinion. 
A body thus gratuitously constituted to deaf 
with cases under the old Act cannot auto, 
matically and without any further order or 
notification become the Advisory Tribunal re¬ 
quired by sub-section (4) of Section 3, of the 
new East Punjab Public Safety Act 1949, and 
in such a case, there is no validlv constituted 
Advisory Tribunal under sub-section (4). 52 Pun 
LR 17: 51 Cri U 599: AIR 1950 East Punt 102 
(164) (PI B) (Pr 4). 


-S. 3 (4) — Order under, In question — 

Affidavit should be by Secretary to Govern¬ 
ment and not by Superintendent of Police C. 
I. D. 


The executive must not detain a subject in 
order to punish him lor what he has already 
done but in order to prevent him from doing 
something which in the opinion of the execu¬ 
tive is likely to affect the public safety, etc. The 
Act can only he used for prevention and not for 
punishing of persons. If the District Magistrate 
is of the opinion that the detenu had started 
malicious propaganda and had issued posters, 
which, according to him, were objectionable 
from communal point of view, then it is open 
to him to take action against the detenu under 
Section 153-A, Penal Code, or under Section 108. 
Criminal P. C. The Act is not intended to sus¬ 
pend the ordinary criminal tribunals of the land 
or prevent them from exercising their ordinary 
jurisdiction. In such a case the action of the 
executive certainly is dehors the object of Sec¬ 
tion 3 and the detention of the detenu is illegal. 
AIR 1946 Rom 32, Rel. on. 51 Cri U 888: 
AIR 1950 East Punj 172 (174) (Pt A) (Prs 9, 
10 ). 

-S. 3 — Whether detenu is doing propaganda 

objectionable from communal point of view 
District Magistrate is sole judge — High Court 
cannot adjudicate on such fact. 51 Cri LJ 888: 
AIR 1950 East Punj 172 (174) (Pt B) (Pr 9). 

-S. 3 — Bona fidcs — Arrest under specific 

charge — Charge not made out — Detention 
under Act on same facts — Bona fides of deten- 
tton become doubtful. __ 

In a case where a man is arrested and order¬ 
ed to he detained under Section 3 of the Act 
after having been originally arrested on a specific 
charge which has cither collapsed or been with¬ 
drawn, there must always remain a strong sus¬ 
picion that his detention lias been ordered on 
the very facts which formed the basis of the 
specific charge against him. and which could 
not he substantiated in a Court of law, since 
after the date of his first arrest his conduct 
could not have furnished any fresh material 
against him. To this extent the bona fides of 
the order of detention become doubtful, but it 
cannot be held that in every such case the de¬ 
tention becomes illegal. 52 Pun LR 17: 51 Cri 
LJ 599: AIR 1950 East Punj 162 (104) (Pt A) 
(Pr 2). 


Generally when any action of the Provincial 
Government is in question the Secretary to the 
Government in the Department concerned is the 
officer through whom any order is conveyed 
or any information supplied and an affidavit on 
the point should he that of the Iloinc Secretary, 
Since sub section (4) of Section 3 itself requires 
that the Provincial Government shall as soon as 
may be and ordinarily not more than two months 
after the date on which the detenu has been 
taken into custody refer his case to the Advisory 
Tribunal, when it is alleged that the provision 
of the sub-section (4) were not complied with 
the officer filing an affidavit should he the 
Secretarv to the Government and not the 
Superintendent of Police. C. I. D. 52 Pun LR 
17: 51 Cri LJ 599: AIR 1950 East Punj 162 (164) 
(Pt C) (Pr 5). 

-S. 3 (4) — Provisions arc mandatory — Ii> 

case of delay In making reference, there must 
exist special reasons. 

The provisions of sub-section (4) of Section 3 
regarding the reference of cases of detenus to 
the Tribunal are mandatory and although the 
word “ordinarily” leaves a loophole in the case 
of delay in such a reference, the word must be 
taken in this context to mean in the absence 
of special reasons for not making a reference 
within two months. When no special reasons 
arc given for the delay, and the case was re. 
ferred only when the detenu had made a peti¬ 
tion under Section 491, Criminal P. C., the de¬ 
tention would he illegal. 52 Pun LR 17: 51 Crf 
U 599: AIR 1950 East Punj 162 (164) (Pt D) 
(Pr 5). 

-S. 3 (5) — Provisions arc mandatory. 

The provisions of Section 3 (5) are mandatory 
and must be complied with. Where no com¬ 
munication was made to the detenu ns was re¬ 
quired bv sub-section (51 of Section 3 nor was 
he informed of his right to make a representa¬ 
tion to the Provincial Government or afforded 
the earliest opportunity of doing so the deten¬ 
tion is illegal. The fact that the delenu previous 
to his detention, when arrested under different 
charge, had made a represetnation in his bail 
application against his arrest, will not cure the 
illegality. 
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(The word “may” interpreted.) 52 Pun LB 
17: 51 Cri U 599: AIR 1950 East Pun| 162 (165, 
166, 167) (PI E) (Prs 6 , 7, 8 ). 

SECTION 4 

•-S. 4 (3) — Order of exteriunent for three 

months — Period not unreasonable — Pos 
sibilitv of abuse of power — No ground foi 
impugning an Act. .See Constitution of India. 
Art. 19 15). 51 Cri LJ 550: AIR 1950 SC 211. 

•-4 (1) (c) — Right of free movement 

throughout India — Extent of — Right means 
absence of inter State restrictions — Act res¬ 
tricting the right not valid as it represent? an 
interference with tundamental right guaranteed 

liv Art 10 1 1 V (rlt nf I (Andihiiwm C.... i: 


bv Art. 19 (1) (d) of the Constitution. See Consti¬ 
tution of India. Art. 19 (1) (d) and |5|. 51 Cri 
LJ 550: AIR 1950 SC 211. 

•-S. 4 ( 6 ) — Grounds of cxlernmcnt —Com¬ 

munication to exlernec — Right whether given 
by S. 4 ( 6 ) — Validity of S. 4 ( 6 ). 

(Majority view; Mukherjea and Mahajan JJ., 
dissenting.) — While the word "may” ordinarily 
convcvs idea of a discretion and not compulsion, 
reading it with the last part of the clause it 
seems that when an externment order has to he 
enforced for more than three months an abso- 
lute right is given to the externee to make a 
representation. Me cannot make a representa- 
lion unless he has been furnished grounds for 
he order. In no other part of the Act a right 
to obtain the grounds for the order in such a 
case is given to him. Therefore that right has 
to be read as given under the first part of Sec¬ 
tion 4 ( 6 |. 

P ? r B - K- Mukhorjcn J. — First part of sub. 
section (0) of Section 4 makes it entirely 
optional with authorities to communicate the 
Grounds upon which the order is made, to the 
person affected by it. The Grounds need not bo 
communicated at nil if the authorities so desire 

part of r 'lhe h s..| n "p h V° f rcpr< ' scn,;l ''°n 'he latter 
part or the suh-scclion seems to imnlv that 

thnnV * 0 °. r h Cr ,K S !o 1 rcn,ain in f°rce for more 

be ci?en'°io the ^/ reprcscnla, '°n should 
nrnc C ^. • ^ c M n Wncved person and the rc 
presentation shall be referred for consideration 

st iSsJin w « 

STL S.--LTO 

jic authorities to communicate to the Dersnn 
the Grounds upon which the order was made 
Th.s sub-section, therefore, cannot be saM to 

1‘ViS, r ^"?j" 0ns » l “> ■" -SibK 

Article of r h h p ° , Ce " cral Public and under 

is« w - ■&££! arsftjr 

tution came into forrr m p unnsti- 

ipsisil 

S. 21. • 4 Gcncra l daises Act (1897), 

enlb^'DiXicTSSiSr'S 1 5r“ 0 " 4 *» 

Pnssed bv him under tha section c “r ordc ' 
General Clauses Act, also do»c « . S , ecll0n 21 • 

« ease ns the East Pun jab Pnbni ”<?? v lo such 
not a Central Act or ReffiaKV, af .t ,V Act is 

Pl» tad down in Sec[l £ 


Act, is of general application and there is no 
reason whv an executive olTiccr should not 
withdraw an order passed by him earlier parti¬ 
cularly when the second order is in favour of 
the liberty of the subject. The District Magis¬ 
trate who acts as an executive olTiccr under 
Sect ion 4, Iia» power to cancel or withdraw an 
earlier order passed bv him under S. 4. 1050 

A.MLJ 39: AIR 1950 Ajmer 57 (58) (Pi A) (Pr» 
5, 6 ). 

“ S* 4 — A District Magistrate acting under 
section 4, is not a Court. Me ads purely as an 
executive ollicer. 1059 A.MLJ 30: AIR 1050 
Ajmer 57 (57) (Pt R) (I> r 4). 

SECTION 7 

V.° ( . c „’ , 7 , y n,Wi, y of — Constitution 
of India. Arts. 19 (t) (a) and (2) and 32. 

The Chief Commissioner of Delhi issued an 
order under Section 7 (i) East Punjab Pub- 

wHior „r V ^V'"r"! Sl ,hc . pri '"er. Publisher ami 
editor of the English weekly ol Delhi tailed Iho 

Orsanizer directing them "to submit for scrutiny 

» duplicate, before publication, till further 

orders, all communal matter and news and 

'* ab0U ,i Pak .' s,! "' including photographs and 
cartoons other than those derived from official 
sources or supplied bv the news agencies ' 

Tlnf ld thi P tmno : *r ri,V - r Fazl Mi J - Contra) - 
it at he imposition of pre-censorship on the 

lourna 1 was undoubtedly a restriction o he 

hhertv of the press which is an essential Dar > 

In l f' Ch ', 1° f . ricdom of speech and expres 

S-zsfff of ,f Sr S 

llllitpil 

n-33, 134) (Prs 19. 20 25, 26) SC ,2 * 

^■- ( ^|[dHv“J > CoS°H h,p ° rder »«««* 
cle 19 ( 1 ) ( n ). 5 Constitution of India, Aril¬ 
's undoubtedly 01 ^ °rcstriction 01 on' P ||° n ri iounial 

the press, which is in, n ,- 0 ,' 10 liberty of 

riglit to freedom of speech "and P P; ‘ r ' - of 1,10 
dared by Art 19 (n f “J 1 * 1 expression de- 

India and, „such J n ‘ order t S°1 S ' ilulion «f 
■net Magistrate uSder SecIfon Tm b )\ ,he f Dis ’ 
East Punjab Act 5 of 1949 g Jj 1 ,. (c > of the 
jurisdiction. AIR I9r>0 sc vS 2lW!5 r without 
29. Rel. on. 52 Cri LJ iMn. 24 .," D n< L AIR «950 SC 
(!01) (Pt B) (P r 5 ). 5301 AIR 1951 Ajmer 10» 

SECTION 20 

nuance of*trial** slnrtoTT Fxp ' ry °f Act — Conti- 

r d 0, i u n,id “ NotUlcntion UI ^icV < t nS - procee<iin Cs, 

ns disturbed area in respect 2 ?®'*"“? territory 
onlv is outside the authoriiv f 7 rtn,n "ffence* 
h°n 20 or Second Part of e? r fmed 1,v Scc- 
Notidcahon is invalid 1* M Cc . , ' on 36 (t) __ 
Par * 2 of S. 36 ( 1 ) _ fr^ N0t, . ncnti0n under 
(1897) * Ss - 6 - 21 » 
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— (Punjab General Clauses Act (1 of 1898), S. 19 

— Power lo cancel notification i — 51 Pun LR 

317; AIK 1950 EP 25; 51 Cri LJ 459 (FBl, Over- 
ruled. See Public Safely — Fast Punjab Public 
Safety Act (5 ol 1949), S. 36 (1). 1959 Cri LJ 

782: AIK 1959 SC 609. 


SECTION 24 


-S. 24 — Lodging a false report with police 

— S. 24 if applies. 

‘Lodging a false report’ with the Police by 
itself can, in no wav. be held to be ‘publishing 
a report or spreading a rumour' within the 
meaning of Section 24 of the Act. and as such 
the person lodging the report cannot be con¬ 
victed under Section 24. 1951 AMLJ 91: 1952 

Cri LJ 166: AIR 1952 Ajmer 7 (7) (Pr 2). 

-S. 24 — Validity — Constitution of India, 

Art. 19. 

Section 24 (a) is void. 1950 Supreme Law 
Journal 425. Foil. (’51) 53 PLR 22: 52 Cri LJ 

449: ILK (1951) Punj 193: AIR 1951 Punj 27 
(28, 30) (PI E) (Prs 5, 17) (DB). 

SECTION 36 


-S. 36 (1) — Validity — Classficalion of 

territory into dangerously disturbed area and 
other area — (Constitution of India, Art. 14). 

It was contended that Section 36 (li of the 
East Punjab Safety Act is ultra vires. It was 
alleged that it violated the fundamental right ol 
equality before law guaranteed bv Article 14 ol 
the Constitution. The argument was that since 
olVences charged against the accused (Ss. 408, 
409 and 120-B, I. P. Code) were triable undei 
the warrant procedure under the Code, the 
adoption of summons procedure which S. 36 
ill authorised amounted to discrimination and 
thereby violated Article 14. II was the first part 
of sub s. (1) of Section 36 which was impugned. 

Held, that the classification had obviously 
been made on a territorial or geographical basis. 
Considering the background of the Act. it could 
not be said that this classification was not 
rational or that it was not based on an Intel- 
ligibie differentia. Then again, the object of 
I he Act was obviously to ensure public safety 
and maintenance of public order; and there 
could lie no doubt that the speedy trial of the 
specified offences had an intimate rational rela¬ 
tion or nexus with the achievement of the said 
object. The Legislature was justified in enacting 
the first part of Section 36 so that the cases 
against persons charged with the commission o 
the specified offences could be speedily tried and 
disposed of. The challenge to the vires of the 

first purl of sub section d) of S . ccl, " n , 3 ?. „ jji 
not therefore be sustained, and that thef im¬ 
pugned provision contained in the first part of 
Section 30 Hi was constitutional and valid. The 
validity of the two tests that have to be applied 
in determining the vires of the impugned statute 
under \rl 14 of the Constitution cannot be 
&. AIR .05* SC 538: 1959 SCJ. HJ: (.95 
1 Mad LJ (SCI 07. Ret. on. C.opi Chands. 
Delhi Administration. ILR (1950) Punl 1040: 
(1050) Sunp 2 SCR 07: (1050) 2 SCA 04: 10.)9 
Mad LJ (CD 557: 1050 Cr U 782: 1059 SCJ 831: 
AIR 1050 SC 009 (614, 615) (Pt A) (Prs 9, 10, 

11. 13). 

-Ss. 30 (1) and 20 — Expiry of Act — Con¬ 
tinuance of trial started as summons proceed¬ 
ings _ Validity — Notification deelnrlnfi terri¬ 
tory as disturbed area in respect of offences — 


Validity of — Notification under Part If of 
S. 36 (1). 

The general rule in regard to a temporary 
statute is that, in the absence of special provi. 
sion to the contrary, proceedings which are be¬ 
ing taken against a person under it will ipso 
(ado terminate as soon as the statute expires. 
It is true that the Legislature can and often 
enough does avoid such an anomalous conse¬ 
quence by enacting in the temporary statute a 
saving provision, and the effect of such a saving 
provision is in some respects similar to the 
effect of the provisions of Section 6 of the 
General Clauses Act which deals with effect of 
repeal of a permanent statute. AIR 1951 SC 301: 
1951 SCJ 453, Rel. on. 


Section 16 of the Punjab State Legislature 
(Delegation of Powers) Act (46 of 1951) which 
repealed the East Punjab Public Safety Act 
(1949i, and the East Punjab Safety (Amend, 
men!) Ordinance 5 of 1951 cannot he invoked 
for the purposes of validating the continuation 
of the proceedings taken against the accused 
under the summons procedure authorised by 
Punjab Act 5 of 1949, after the expiry of the 
Act on August 16, 1951. Besides. Section 36 (1) 
of the Act prescribed the application of the 
summons procedure in the trial of specified 
offences only in dangerously disturbed areas; 
and so, unless it is shown that the relevant 
area could be treated as a dangerously dis- 


turbed 

would 

area at the material 
he inapplicable. 

time, S. 

36 

(1) 

The 

notification which 

declared 

that 

tho 

whole 

of Province of Delhi 

had ceased 

to 

he a 


dangerouslv disturbed area except as respects 
things clone or omitted to he done before Iho 
date of this notification' goes outside the auth¬ 
ority conferred by Seclion 20 and is clearly in¬ 
valid. If that he so. it must be held that the 
whole of the Province of Delhi ceased to be 
a dangerously disturbed area, as from October 
1, 1950. Subsequent issue of a Certificate in the 
form of a notification under the second part of 
Seclion 36 (1) seeking to achieve the same 
result bv declaring that though the Stale of 
Delhi was not a dangerously disturbed area, the 
offences specified in the notification would 
nevertheless continue to he tried according to 
the summons procedure, is also not authorised 
bv the powers conferred by the second part ot 
Section 36, suh-scclion (1). Since it is clear that 
the notification in question covers onlv pending 
cases and has no reference to offences or class 
of offences under the Indian Penal Code, it is 
outside the authority conferred by the second 
part of Section 36 (1). If through inadvertence 
or otherwise the Act did not contain an appro¬ 
priate saving section, the defect could not he 
cured bv the notifications issued either under 
Section 20 or under Section 36 (1) of the Act. 


Hold, that so long as the State of Delhi was 
nlidlv notified to he a dangerously disturbed 
rea the adoption of the summons procedure 
ras no doubt justified and its validity could not 
e impeached; but with the cancellation of the 
elevant notification Section 36 (1) of the Act 
eased to apply and it was necessary that ns 
roin the stage at which the cases against the 
reused then stood the warrant procedure should 
mvc been adopted. The continuation of the 
rial according to the summons procedure sun- 
cement to October 1, 1950, vitiated the trial 
nd rendered the final orders of conviction and 
entente invalid. 51 Punj LR 317; AIR 19o0 EV 
5- 51 Cr LJ 459, Overruled. Considering me 
eriousness of the charges the fact that the ac- 


PUBLIC SAFETY — EAST PUN. PUBLIC SAFETY ACT (1949), S. 38 


1105 


cused had to undergo the ordeal of a trial and 
had suffered rigorous imprisonment for some 
time would not justify, his prayer that his re¬ 
trial should not be ordered. Ends of justice re¬ 
quired that he should be tried for the said 
offences dc novo according to law. Gopi Chand 
v. Delhi Administration, ILR (1959) PunJ 1040: 
(1959) Supp (2) SCR 87: (1959) 2 SCA 94: 1959 
Mad LJ (Cr) 557: 1959 Cr LJ 782: 1959 SCJ 831: 
AIR 1959 SC 009 (U13 to 617, 619) (Pt B) (Prs 
14 to 20, 28, 29). 

SECTION 38 

-S. 38 — Transfer of cases triable by Magis¬ 
trates under S. 30 Criminal P. C. 

Section 30. Criminal P. C., in no wav stands 
repealed by the East Punjab Public Safety Act. 
Only such cases are to be sent by the Magistrates 
in the Slate of Ajmer under S. 38 of the East 
Punjab Public Safely Act to the Court of Ses¬ 
sion that could not be tried and adequate punish¬ 
ment meted out by Magistrates invested with 
powers under S. 30, Criminal P. C. 52 Cri LJ 
591: AIR 1951 Ajmer 59 (2) (60) (Pr 3). 

“77 s * 38 (1) (i) — Case triable bv Magistrate 
with powers under S. 30, Criminal P. C„ if can 
be sent lo Sessions Court — Criminal P. C- 
(1898), S. 30. 

No doubt, S. 38 (1) (i) % East Punjab Public 
Safety Act, 1949, lays down that a Magistrate 
snail send a case to the Court of Session when 
. appears that the offence is one triable exclu- 
ik.V-. V a ,^ ourt of Session or when it appear* 
mat it ought to be tried bv such Court. This, 
however, does not mean that a case that could 
u*. '” e c d bv r a . Mneistrate invested with power 
‘ , r S ' 3 9- Criminal P. C., must necessarily be 

linn •5 f n r r dlSP0Sa i n’V h - Courl of Session - See. 
>V ,i!°' p nt I"n a no way stands repealed 

r.i ! i ?«, s i Pun,ab Public Safety Act, 1949. 61 

0) (37/(Pr I) 9 '’ 0 A5,LJ l! A,R 1050 AJmer 37 

SECTION 43 

43 “7 ‘ r>crson ! — If Includes State. 

The word person in S. 43 does not include 
he word ‘Crown’ or ‘Stale’. Hence. S 43 is no 

lLR ,0 fl8R41 ,t p nCa | in fl 1 -J 1,C ^ late - 56 Pun * LR 4 81: 

m a',' tPr air 18M Pu ") « m 

~ S ‘ , 43 1*) — Detention order not In accord- 

with *»L 0r i er ° f dc,c !J ,ion was not in conformity 
l o thT^ n C r fCrrc . d upon ,hc detaining 
lion from i, 0rd " I s ,10? Protected by the sec- 

52Vun^LR "l qucs,ion in anv Court. 

“4 it wV’ip, 1 A, “ ,0 “ E “' 

SECTION 2 

?n~ S Vafld^ Scr'"Sh t dC,CnUo .“ ord « ba « d 

If saved by PrcvenlKe n^ U M ry “ 0f dcr, 
Duration) Order flOuof ° D / E * ,cns, °n of 
<18971 s a Vj U )’ Gener “l C auses Act 

SSfelLa. 1- Adfl P ,a,, «“ oi Laws 'order 

-\rt! e 22 F of the n c^tHuUon I1 n ni S inC .K nsiS,ent wi,h 
Un That Ar '- ,• 3 (I) ° f ,he Consmuii on Cf0re ’ V ° id 
based onlus not s h aved r afte n r iV 20th V J Cn, ' On ° rder 


Preventive Detention (Extension of Duration) 
Order, 1950. 

Nor is the Preventive Detention Order served 
before 2Glh January 1950 saved by Ihe operation 
of S. 6. General Clauses Act. 

Per S. Ali Khan J.The section or the order 
is also not saved bv R. 28, Adaptation of Laws 
Order, 1950. Showkat-Un-nissa Begum v. State 
of Hyderabad, ILR (1951) Hvd 237: AIR 1950 
Hyd 20 (21, 24, 27, 30, 36) (Pt A) (Prs 4, 19, 
37, 49, 60) (FB). 

—HYDERABAD PUBLIC SAFETY AND PUBLIC 
INTEREST REGULATION (12 of 1358 Fasli) 

SECTION 5 

’ s - 5 — Section Is void being inconsistent 
with Art. 21 of the Constitution of India. 

Article 21 ol the Constitution lays down that 
no person shall be deprived of his life or per¬ 
sonal hberly except according to procedure esta¬ 
blished by law. No procedure has been laid 
down in the Hyderabad Public Safety and Public 
interest Regulation which must be followed be¬ 
fore depriving a citizen of his personal liberly. 
it gi\es very wide and unlimited powers to the 
Security Officer for calling upon a citizen to ex- 
ecuic a bond. Such powers are clearly against 
the spirit of Art. 21 ol the Constitution and the 
general spirit of Part III of the Constitution re¬ 
garding lundamenlal rights. Section 5 of the 
Security Regulation is inconsistent with the 
nrov'sions of Article 21 and is, therefore, void 
under the provision of Article 13 of the Constitu¬ 
te (Pr 2) VS/ H>d 8181 A,R 1951 Hyd 04 

~1348 E Fa A li) AD PUBLIC SE CURITY ACT (12 of 

SECTION 13 

? TT S ‘ *,? , I 2 )—Question regarding validity of 
CrimJnaT p Rcf r CrCnce . ,0 Hi * b Court under S. 432, 
Court is K St SS 

s-bs 

Tho C » , nccc ‘ ssar v for the disposal of 

u 'JSWiSW A c ,fb s ,. 131 

"TION "f “ .STBS, TB1BINALS BECULA- 

® ” Constitution of India Art* n \a m . . 
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Proceedings depends on V ° f subscqu « nl 

(he accused had limn a** < ^ ,< J ns . as whether 
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ough there was certain deviation » ,bat ld,b ‘ 
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°J a normal trial in ‘this case 'S V r‘ hC benefll 
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of distinction. It does not olTend against the 
guarantee of equal protection ol the laws envi¬ 
saged bv Art. 14 of the Constitution of India. 
Equal protection of the laws is ensured when 
the laws operate alike on all subjects without 
any discrimination. As regards Procedural Laws, 
it is open to the Legislature to abolish Courts, 
create new ones and it may prescribe dilTerenl 
modes of procedure in its discretion. This powci 
is subject only to one limitation and that is that 
in so doing legislature shall not dispence with 
any substantive lights. AIR 1951 11yd 13 (FB), 
Foil. 

The trial of an accused bv a Special Tribunal 
under the Regulation does ont infringe Art. 21 of 
the Constitution. The expression ‘procedure esta- 
blished bv law’ in Art. 21 must mean procedure 
prescribed bv the law of the Slate. AIR 1948 PC 
48 and AIR 1950 SC 27. Rel. on. 

The provision in the Special Tribunals Regula¬ 
tion whereby the Tribunal would gel jurisdiction 
only when the case was transferred bv the Mili¬ 
tary Governor is not unconstitutional and docs 
not amount to abrogating the extant law, namely 
the Criminal Procedure Code, because a provision 
in an Act that the operation of the Act is to be 
determined bv some officer does not amount to 
delegation of any legislative power. It can only 
amount to an authorisation to enforce the Act 
on the fulfilment of the conditions specified 
therein. (’61) 1LR (1951) Hyd 895: 1953 Crl LJ 
785: AIR 1053 Hyd 145 (149) (Pt A) (Prs 13, 14). 

-Consent of Nizam — The Special Tribunal’s 

Regulation under which the Tribunal was con¬ 
stituted was promulgated by the Military Gov¬ 
ernor with the assent of H. E. H. the Nizam. 
H. E. H. the Nizam vested all authority of the 
Government in the then Military Governor Major 
General J. N. Chaudhurv, who enacted the re¬ 
gulation. Under these circumstances the neces¬ 
sity of assent as to regulation of this kind cannot 
be imported merely because prior to Police Ac¬ 
tion Local legislature needed the assent. Judg¬ 
ment in cases Nos. 1346/6. 1404/6 and 1403/6 of 
1950, Rel. on. 52 Crl LJ 1123: AIR 1951 Hyd 
97 (98, 99) (Pt A) (Pr 3) (DB). 

SECTION 1 

O_Ss. 1, 4 and 7 — Regulation If ultra vires 

the Constitution — Constitution of India, Arti¬ 
cle 14. 

Per Full Rench:— The Special Tribunals Re¬ 
gulation is intra vires the Constitution with the 
exception of Ihe whole of S. 4 (2) and (4) and 
S 7 (2-Al and (3), and certain portions of Sec¬ 
tion 4 (2-A), |7) anil S. 7 (2) indicated below, 
which offend Art. 14 of Ihe Constitution. 

Section 4 (2-A). after deleting the words no- 
sub-seclion ( 2 ) . is under will 


thing in 
stand. 

Section 
Tribunal 
summary 
dure lefl 
warrant 


4 (7) in so far as it enjoins the Special 
to follow the procedure prescribed for 
trial, cannot stand. The only proce- 
is the one prescribed for the trial of 
cases bv Magistrates. The latter pro¬ 


cedure remains in force. 

Section 4, sub-section (7) is severable and the 
portion of the sub-section which will remain 
. ..after separating it from the void portion 
will read thus: “A Special Tribunal, shall, in 
nil mailers in respect to which no procedure has 
been prescribed bv this Regulation, follow Ihe pro¬ 
cedure prescribed for the trial of warrant cases 
by Magistrates”. 

Section 7 (2) has to be deleted because it puts 
restriction on the right of appeal and the power 


of revision from any order or sentence passed by 
the Special Tribunal and also it does away with 
the necessity ol the submission of the case for 
confirmation to any authority. This portion with 
sub-section (2-A) has to go because the valuable 
rights of appeal and powers of revision and con¬ 
tinuation are denied to the accused. 

But the portion of S. 7 (2) beginning from 

.there shall be Court of Session “can stand 

and is valid . 

After deleting the above portion from S. 7, 
sub section ( 2 ) the portion which validly remains 
in force would read as follows: “There shall 
be an appeal to the High Court from any sen¬ 
tence passed bv a Special Tribunal which would 
have been appealable to the High Court under 
the Hyderabad Criminal P. C.” 

After the deletion of the provisions mentioned 
above, the trial bv a tribunal under the Regula¬ 
tion is substantially the same as that under the 
ordinary Criminal P. C. and the regulation as it 
stands after the deletion mentioned above, is 
neither void nor unworkable. 

The omission of committal proceedings bv Sec¬ 
tion 4 (1) does not amount to a denial of equality 
within the meaning of Art. 14 of the Constitu¬ 
tion. 

(The Regulation after deleting the excepted 
portion is given in extenso in para. 81). Abdul 
Rahim v. Joseph A. Pinto. ILR (1951) Hyd 1: 
52 Crl U 1333: AIR 195! Hyd 11 (13, 14, 21, 22, 
24 lo 26, 27) (Pt C) (Prs 11, 17, 19, 22, 50, 58, 
64, 69, 72, 74, 81) (FB). 

[Overruled in AIR 1953 Hyd 33.] 

SECTION 2 

• -o. 2 — Creation of Special Tribunal — 

(Constitution of India, Art. 14). 

(Per Majority)— It cannot be urged that the 
creation of a Special Court by itself was an 
inequality in the eve of law. Sved Qasim Razvr 
v. State of Hyderabad, 1953 SCA 742: (1953) SCJ 
151: 1953 SCR 589: 1953 Crl LJ 862: ILR (1953) 
Hyd 211: AIR 1953 SC 150 (162) (Pt H) (Pr 21). 

SECTION 2-B 

• -S. 2-B (1) (as amended by Regulation of 

30-10-49) — Retrospective effect — Sentence of 
death before amending Regulation — Execution 
of sentence bv hanging — Legality. 

The provisions of S. 2-B applied to all sentences 
which had remained unexecuted or were to be 
executed at the date of Ihe amending Regulation. 
Thcv must be taken to have restrospective effect 
because the mode of the execution of a sentence 
can hardlv be regarded as a matter of substan¬ 
tive law or something which would affect any 
substantive rights. Where the High Court which 
upheld the conviction and sentence of death 
passed by the Special Tribunal had power 
to indict the sentence of death bv hanging 
under the amended Regulation the fact that at 
the time of passing the sentence of death by 
hanging bv the tribunal it could be executed by 
decapitation only is of no avail, (Fazl AH, Mnha- 
jan, B. K. Mukhcrjca, S. R. Das and Chandra¬ 
sekhar Aivar JJ.) Janardhan Rcddv v. Stale of 
Hyderabad. 64 MLW 406: 1951 Mad WN (Crl) 
189 (2): 1951 SCJ 320: 52 Crl LJ 736: 1951 SCR 
344: 1951 All LJ (SC) 94: 1951 Mad WN 613 (2)? 
AIR 1951 SC 217 (220) (PI B) (Pr 7). 

SECTION 3 

0 -Ss. 3, 4 — Cognizance by Special Tribunal 

— (Constitution of India, Arts. 13, 14). 
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(Per Majority):— No exception could be taken 
to the Special Tribunals taking cognizance of 
the case under an order of the Military Governor 
when this happened long before the advent ol 
the Constitution. Syed Qasim Razvi v. State ol 
Hyderabad, (1953) SCJ 151: 1953 SCA 742: 1953 
SCR 589: 1953 Cri LJ 862: ILR (1953) Hyd 211: 
AIR 1953 SC 150 (102) (Pt G) (Pr 21). 

A-S. 3 — Trta! of individual case — (Con- 


SECTION 4 


•dilution of India, Art. 14). 

(Per Majority):— Section 3 empowers the Mili¬ 
tary Governor to direct a Special Tribunal to try 
an offence committed by a particular person, in 
other words, to try an individual case. Svcd 
Qasim Razvi v. State of Hyderabad, 1953 SCA 
742: (1953) SCJ 151: 1953 SCR 589: 1953 Crl U 
862: ILR (1953) Hyd 211: AIR 1953 SC 150 (163) 
(Pt K) (Pr 24). 

-S. 3 


• Validity of — Jurisdiction of Courts 
— The Constitution of the Special Tribunal and 
the discretion under S. 3 of the Regulation was 
not proscribed cither on the ground of repugnancy 
or of that of adversely affecting fundamental 
rights and both these provisions were legitimately 
operative — (Constitution of India, Arts. 14, 245). 
AIR 1955 NUC (Hyd) 5624 (DB). 

-S. 3 — Scope and nature of S. 3 of the Re¬ 
gulation was imperative — Tribunal not com¬ 
petent to hear cases without an order contemplat¬ 
ed by S. 3 — Delay or irregularity in compliance 
with that section has been cured by the Special 
Tribunal Validating Act — (Hyderabad Special 
Tribunals (Validation of Proceedings) Regulation 
(1 of 1359-F., S. 3). AIR 1955 NUC (Hyd) 6624 
(DB), 

T— s * 3 — Proceedings under — Validity of — 
Contravention of Art. 21 of the Constitution — 
Nizam had delegated full power to 
he Military Governor and the validating Rcgula- 
ion passed on 6-10-49 cured the earlier defect in 
the proceedings: so there can be no question of 
offending Art. 21 of the Constitution. The vali¬ 
dating Regulation was as much the law of the 
Mate as the Regulation appointing the Tribunal 

SUMOI <DBf 9 - FJ ' S ' 31 A,B 1065 ™ C 

imk s.To7?°" p "“" ce p - r - 

The principles underlying sanction of the Court 
contcmplntcd under S. 197. Criminal P. C. have 

Under*°? ,L he n nsc ? ? f want of direction 

■n« i- S ‘ r ° f u e Recu, ntion and the want of 
any direction whatever under that section in o 

“ ( wl1 ««• * « n similar consequences where 

COmm lmnn riC t ^ ° f SeSS ‘ 0nS without 

° Co “rt of Sessions is empowered 
J* , C ° C "J Znn ? e of a ™ se without proper com- 
In ' he absence of a clear inference beino 
possib le under the terms of the order the fact 
dk’ ? m °'f 0r offence has been mentioned in the 

iuttXTSsjrss £ 

order docs actually include S 324 |£L • 


®-Ss. 4, 3 — Cognizance bv special tribunal 

— No exception could be taken to the Special 
Tribunals taking cognizance of the ease under 
an order of Military Governor when this happen¬ 
ed long before the advent of the Constitution. 

— (Constitution of India. Arts. 13. 14). See 

Public Safety — Hyderabad Special Tribunals Re» 
gut a lion (5 of 1358-F.}. S. 3. 1953 Cri LJ 862, 

AIR 1953 SC 156. 

• -S. 4 (1) — Validity — (Constitution of 

India, Art. 14). 

(Per Majority: Bose and Ghulam Hasan, JL 
Contra):-- The elimination of the committal pro¬ 
ceeding is not by itself a substantial departure 
from the normal procedure. Syed Qasim Razvi v. 
State of Hyderabad, 1953 SCA 742: (1953) SCJ 
151: 1953 SCR 589: 1953 Crl LJ 862: ILR (19531 
Hyd 211: AIR 1953 SC 156 (158) (Pt B) (Pr 8). 

• - S. 4 — Proceedings In English — (Co*. 

slitution of India, Art. 14). 

lPc*r Majority; Bose and Ghulam Hasan, JJ^ 
Contra)— The provision in the Regulation relat¬ 
ing to proceeding being conducted in English if 
the tribuna] so desires, per se, does not violate the 
equal protection clause in the Constitution. Syed 
Qasim Razvi v. State of Hyderabad, 1953 SCA 
742: (1953) SCJ 151: 1953 SCR 589: 1953 Cri LJ 
8C2: ILR (1953) Hyd 211: AIR 1953 SC 156 (15SH 
(Pt C) (Pr 9). f 

• -S. 4 — Summary trial — (Constitution of 

India, Art. 14). 

The provision relating to summary trial irres¬ 
pective of the nature of the offence and also thtt 
relating to recording of evidence in a summary 
manner may be considered prejudicial to the ac¬ 
cused and mav normally deprive him of benefits 
which arc enjoyed by other persons similarly 
situated who are tried under the ordinary law, 
Syed Qa s, m Razvi v. State of Hyderabad, (1953) 

742: 1963 SCR 680: 19 &3 CH 

msfiPi D) cKW" a,! A,R 1063 sc “* 

Si it InW Art”™?.' - (C °- 

r ‘tr. Mn >r y: . nnd r,h » ln m Hasan, JJ„ 

Contra)— The substitution of warrant procedure 

L?«n| S ioi S T»? Dr0red " re did nof institute a sub- 
stnntial difference. Syed Qasim Razvi v. State of 

Hyderabad. 1053 SCJ 151: 1953 SCA 742- I 0 M 

SCR 680: 1953 Crl LJ 8fi2: ILR (1053) Hyd 2H- 

AIR 1053 SC 166 (160) (Pt E) (Pr 12)! 

4 * TT RcRU,a,ion >s inlra vires Uki 
C onstitution with the exception of the whole of 

*.(-) nnJ M) and S. 7 (2-A) and Hi «rwl 
certain portions of S. 4 (2-A) (7) and s 7 ^ 

H 1 - 

[Overruled in AIR 1953 Ilyd 33.1 
SECTION 6 

II l JL ? 0Wr * of Tribunal. 

Criminal P. C. Accordimi^nc S <? Hvdernbad 
B™. Ihc TritaST, "fk, 
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the ordinary procedure. 

CPI I)) (Pr 34) (OB). 

SECTION 7 


AIR 1931 Hvd 


3-S. 7 — I.ighi of second appeal — (Cod- 

alilution of India, Art. 14). 

(Per Majority)— Ii could not he held that the 
provision lor appeal contained in the Regulation 
deprived the accused of the light of second ap¬ 
peal which is allowed under the Hyderabad Code. 
Syed Qasim Razvi v. State o! Hyderabad. 1933 
SCA 742: (1933) SCJ 131: 1933 SCR 389: 1933 
Cri LJ 862: ILK (1933) Hyd 211: AIR 1933 SC 
13D (160) (Pt F) (Pr 13). 

3 -S. 7 — Absence of provision for revtslon 

and transfer — (Constitution of India. Art. 14). 

(Per Majority: Bose and Ghulam Hasan. JJ. 
Centra)— Regarding omission of the provisions 
relating to revision and transfer in the Regula¬ 
tion the grievance of the accused was more ima¬ 
ginary than real. Sved Qasim Razvi v. State of 
Hyderabad. (1953) SCJ 151: 1953 SCA 742: 1953 
SCR 589: 1953 Cri LJ 862: ILR (1953) Hyd 211: 
AIR 1953 SC 156 (163) (Pt 1) (Pr 22). 

4 -S. 7 — Confirmation of sentence — (Con¬ 

stitution of India, Art. 14). 

(Per Majority: Bose ami Ghulam Hasan, JJ., 
Contra)— The question of confirmation of sen 
tence was not at all relevant when the sentences 
passed upon the accused did not require anv con- 
araation under the Hyderabad Criminal P. C- 
Sved Qasim Razvi v. State of Hyderabad. 1933 
SCA 742: 1953 SCJ 151: 1953 SCR 589: 1953 Cri 
LJ 862: ILR (1953) Hyd 211: AIR 1953 SC 156 
(163) (Pt J) (Pr 22). 

0-S. 7 (2) — Sentence of death by Special 

Tribunal — Want of assent of H. E. H. the 
Nizam for execution — Legality — Hyderabad 
Criminal P. C^ Ss. 20 , 307 and 308. 

The provisions of S. 7 (2) cover all those cases 
where Manzuri and tashih were contemplated 
under the Hyderabad Criminal P. C., S. 20 shows 
that the word manzuri has not been used with 
reference only to II. E. II. the Nizam, but it lias 
also been used with reference to the High Court 
and the Government. In the context in which 
it is used, it has no other meaning than the act 
of confirmation, and the new word, tausiq, which 
has been used in the Regulation, and which li¬ 
terally means confirmation, appears o convey 
the same sense as the word manzuri. It is quite 
plain (hut one of the objects of the Relations 
was to simplify procedure and expedite trials. 
Hence the contention that a sentence of death 
passed bv the Special Tribunal cannot be execut¬ 
ed without the assent or approval of II. L II. me 
Nizam, cannot be satisfied, •’anardhan Rcd<l> x. 
State of Hyderabad, 19.>1 Mad ANN (Cri,'I 18!9 
(*>». (J 4 Mad LW 400: 1051 SCJ 320: 52 Cri LJ 
736: 1051 SCR 344: 105! All LJ (SC) 04: 051 

liad \VN 013 (2): AIR 1051 SC 217 (221) (It C) 


(Pr 

B - 


—Ss. 7 , 1 . 4 —Regulation is intra vires the 
Constitution with the exception of ‘he 'vho’e of 
S. 4 (2) and (4) and S. 7 (2-A) and (3) and cer¬ 
tain portions of S. 4 (2-A) (7) and Sec. < (-) 
which ofTendcd Art. 14 of the c " ns ' , 1 ! ul1 "" 
Constitution of India, Art. 14. Sec r } ll j! ,c f 
— Hyderabad Special Tribunals RcBulalion(.> of 
1358-F), S. 1. 52 Cri LJ 1333: AIR 10ol H>d 

[Overruled in AIR 1953 Hyd 33.] 

—HYDERABAD s p E C1 '' E , T w 1 Bl *r n r F « ( ap’ 
MINATION) AND SPECIAL JUDGES (AP- 

POINTMENT) REGULATION (10 of 1350 Fusil) 

•-Discriminatory procedure — Regulation is 

ultra vires of Constitution of India, Art. 14. 


Per Majority (Srinivasachari, J., Contra) — 
Article 14 of the Constitution condemns discri¬ 
mination not only bv substantive law but also by 
law of procedure. The Hyderabad Special Tribu 
nals (Termination) and Special Judges (Appoint- 
ment) Regulation No. 10 of 1359 Fasli, provides 
certain special procedure different from that laid 
down in the ordinary law of criminal procedure. 
There is no object specified. There is no un¬ 
derstandable basis as to why certain persons 
should he tried under the Regulation by Special 
Judges and why persons charged under similar 
offences should he tried in the ordinary Courts. 
There is. no basis of anv territorial classification 
in it. Moreover, the Regulation lays down a 
procedure which is, in some respects, less ad¬ 
vantageous to the accused. The procedure, there- 
fore, being discriminatory is hit bv Art. 14 of 
the Constitution. Hence, the said Regulation is 
invalid and ultra vires. AIR 1951 Ilvd 11, 
Overruled. Mohammad Hvder v. Stale of Hydera¬ 
bad. ILR (1952) Hvd 877: 1953 Cri LI 454: AIR 
1953 Hyd 33 (34, 42, 51) (Prs 7, 28, 56) (FB). 

SECTION 3 

-S. 3 — General Order of transfer of cases 


pending before Special Tribunal on the abolition 
of the Special Tribunal, to a special Judge ap¬ 
pointed under the said Regulation was held suf¬ 
ficient to confer jurisdiction on the special Judge 
to try those cases. Sec Public Safety—Hyderabad 
Special Tribunals (Termination) and Special 
Judges (Appointment) Regulation (10 of 1359-F), 
S. 5. AIR 1955 NUC (Hyd) 1808-1809 (DB). 

SECTION 4 

-S. 4 — Validity — (Constitution of India, 


Art. 14). 

It is not possible to say that the appointment 
of a Special Judge was in itself an inequality in 
the eve of the law. Habecb Mohammad v. State 
of Hyderabad, (1053) SCJ 361: 1953 Cri LJ 
1158: 1953 SCA 789: 1953 SCR 661: ILR (1953) 
Hyd 345: AIR 1953 SC 287 (289) (Pt C) (Pr 5). 

SECTION 5 

_ 55 # 5 — Validity — (Constitution of India, 


Art. 14). 

Under the Hyderabad Criminal P. C. the com- 
mittal proceeding is not an indispensable preli¬ 
minary to a sessions trial, and its absence does 
not operate to take away the jurisdiction of the 
Special Judge to take cognizance of the case 
before the Constitution. The diiTercnce between 
a warrant procedure prescribed bv the Regulation 
and the sessions procedure at that stage applic¬ 
able. under the general law is not at all sub¬ 
stantial. and the minor diiTercnce would not bring 
the case within the mischief of Art. 14 of the 
Constitution. AIR 1953 SC 156, Foil. Habecb 
Mohamed v. Stale of Hyderabad. 1053 SCA 789: 
1953 SCR 601: (1953) SCJ 361: 1953 Cri U 1158: 
ILR (1953) Hyd 345: AIR 19.>3 SC 287 (289) 

(Pt D) (Pr 6 ). 

•_s. 5 (b) — Validity — (Constitution of 

In Thc delegatee can certainly be described by re¬ 
ference to his official designation and the au h 
orUv mav be vested in the holder of » particular 
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abolished, on 14th January, 1950, issued under 
S 5 held sufficient to confer jurisdiction on 
Special Judge. AIR 1955 NIC (Hyd) 1808-1809 
(DB). 

_S. 5 fl) (b) and (2) — Special Judge can 

take cognisance of case only when it is trans¬ 
ferred to him by chief minister — Case validly 
transferred — Subsequent transfer bv Chief 
Minister to Sessions Judge without order of com¬ 
mittal — Sessions Judge has no jurisdiction — 
(Criminal P. C. (1898), S. 193) — (Hyderabad 
Criminal P. C^ S. 198). 

The accused was charged before the Special 
Tribunal with offences of murder under various 
sections of the Hyderabad Penal Code, and was 
convicted and sentenced to death. On appeal the 
conviction was quashed on ground that he was 
not afforded an opportunitv to engage a lawyer 
and the case was remanded “to the trial Court for 
fresh trial". When the order of remand was 
made, special Tribunals were abolished and 
Special Judges were appointed under the Hydera¬ 
bad Special Tribunals (Termination) and Special 
Judges (Appointment) Regulation 10 of 1359-F 
and although there was no specific direction in 
the order of the High Court to remand the case 
to a Special Judge appointed under the aforesaid 
Regulation, the file was sent bv the office of the 
High Court to the Special Judge for Medak and 
Nalgonda holding his Court in the cilv of Hydera¬ 
bad. While the case was pending on the file of 
the Special Judge, Medak and Nalgonda the Chief 
Minister purporting to act under sub-section (2) 
of Section 5 of the said Regulation transferred it 
to the Sessions Judge, Medak for “trial in ac¬ 
cordance with Law" who in turn transferred 
the case for disposal to the Additional Sessions 
Judge, Medak. Afler the case was transferred to 
the Additional Sessions Judge, Medak the accused 
put in a petition challenging the jurisdiction of 
that Court on the ground inter alia that being a 
Sessions Court it could not take cognizance of 
the case without an order of commitment by a 
Magistrate duly empowerd in that behalf. The Ad¬ 
ditional Sessions Judge rejected the petition for 
the reason that once cognizance was taken by a 
competent court there was no question of further 
laking cognizance of the same offence. After the 
application of the Indian Penal Code and Indian 
Criminal Procedure Code to all Part B States 
and the re-allocation of territorial jurisdic- 
tion, the Ole was transferred to the Sessions 
Judge, Nalgonda who incidentally happened lo 
be the same Additional Sessions Judge of Medak, a 
similar petition challening the jurisdiction of the 
Session Court to take cognizance of the case 
was presented. This petition was also dismissed, 
ihe accused was convicted. In appeal the same 
objections as to mrisdiction of the Sessions Judee 
without an order of committal was taken: 

Hdd, that before coenizance of the case could 

that ,a thp n nX mSi ?? cdal JudcCl il was essential 

S ' ’v? - Ch 'f* Minister or a person authorised bv 
JILZtL ™ 'his behalf should have 

bv Cl d (M f la K V , lc Sr ' ccial Ju( 'ce ns required 
Rceulation ° f * ub - sec,10n JD of S. 5 of the said 
trn^for Ui M ? cc no such ortlcr was passed (he 
he 5e«t«L SU i h ^ n C0S , C , bv ,hc Chief Minister to 
not otiose ° f Med “ k wns ' ncff *clive if 

Even on the assumption that there was n valid 
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f the \cry same 'question, viz., whether the Se* 
sions Judge of Medak could lake SSUS of a 


case transferred to his Court without a valid 
order of committal, and that there being bo com¬ 
mittal order bv any Magistrate to the Sessions 
Court of Medak, that Court could not lake cogni¬ 
zance of this case. As such the proceedings and 
the trial bv the Sessions Court of Nalgonda to 
which the case was subsequently transferred were 
vitiated. ILR (1952) Hyd 581: 1953 Cri LJ llfc 
AIR 1953 Hyd 9 (10, 12) (Prs 6, 10) (DB). 

--S. 5 (2) — Scope and effect of — Transfer 

of case pending before special tribunal or Special 
Judge — High Court’s power lo order — Transfer 
not excluded bv State legislation such as special 
Judges Regulation. See Constitution of India, 
Art. 227. 52 Cri LJ 708: AIR 1951 Hyd 82 (DB). 

SECTION 8 


• -S. 8 — Validity — (Constilutlon of India* 

Art. 14). 

Not only the right of an accused to apply for 
transfer of his case has not been taken away by 
S. 8 but the right of revision also has been 
left unaffected except to a small extent. Habceb 
Mohammad v. State of Hyderabad, 1953 SCA 
789: 1953 SCR 661: (1953) SCJ 361: 1953 Cri U 
1158: ILR (1953) Hyd 345: AIR 1953 SC 287 (29*) 
(Pt E) (Prs 7, 8). 

# -S. 8 — Validity — (Constitution of India, 

Art. 14). 

Section 8 must be held lo be invalid to the 
extent that it takes away the provision relating 
lo confirmation of sentences ns in the Hyderabad 
Criminal Procedure Code. This, however, is a 
severable part of the Scclion and being invalid, 
the provisions of the Hyderabad Criminal Pro¬ 
cedure Code with regard to the confirmation of 
sentences must be followed. Those provisions 
however, do not affect in any way the procedure 
lor trial laid down in the Regulation. The proper 
stage when Section 20 of the Hyderabad Cr. P* 
Code comes into operation is the stage of the 
execution of the sentence. Habceb Mohammad 
v. State of Hyderabad. 1953 SCA 789: 1953 SCR 
661: (1953) SCJ 361: 1953 Cri U 1158: ILR (IKS) 
Hyd 346: AIR 1953 SC 287 (290) (Pt F) (Pr it). 

—HYDERABAD SPECIAL TRIBUNALS (VALI¬ 
DATION OF PROCEEDINGS) REGULATION 

(I of 1359 Fosll) 


SECTION 3 

— 3 T Procc ^»ncs under S. 3 of the Hydera¬ 
bad Regulation (5 of 1358-F.) — Validity of — 
Contravention of Article 21 — H. E. H. the 
Nizam had delegated full power to the Miittair 
Governor and the validating Regulation passed on 
6-10-49 cured the earlier defects in the proceed- 
mgs. So there cannot be any question of offend- 
p* , 21 of lhe Constitution. The validating 

Regulation was as much the law of the State aa 
the regulation appointing the Tribunal. See 
Public Safety—Hyderabad Special Tribunals Re- 

(Brt) M24 5 (DB ) ! 35S ' F >' S - AIR 1055 >«* 

»’v-TaS"''A 1 To? 

ti°n (5 of 1358-F.) — Section 3 of the Regulation 

• ^ 8 F w . ns imperativc nnd there was nS 
jurisdiction and competence in the Tribunal wit£ 
out an order contemplated by that section Rut 

•SetianTu r i2 ° r dCl "i V i! n com P li(inrc with tfaH! 

Vnl datin» Am i • °i! rcd bv lhc Spccil '> Tribunal 
' nlidatinc Act which wns enacted by the Mililar* 
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Srgulalion 15 of 1358-F-). S. 3. AIR 1955 NUC 
IHyd) 5024 (DB). 

— S. 3 — Validity, 

Section 3 of the Regulation validates restros- 
pectivelv all proceedings that took place before 
the Special Tribunal in the absence of a specific 
order bv the Military Governor transferring the 
case to the Tribunal. The Regulation did not 
affect the jurisdiction of the Tribunal because it 
had jurisdiction already. The proceedings held 
bv it could not be regarded as void because there 
was no express prohibition to try the case, and 
statutes which merely purport to cure delects in 
legal proceedings, which are in their nature ir¬ 
regularities. are always permissible under law. 
(51) ILK (1051) Hyd 895: 1053 Cri LJ 785: AIR 
1953 Hyd M5 (149) (PI B) (Fr 14-D). 


affidavit without details is not 

Kash LJ 212: 1963 (1) Cri LJ 
J & K 23 (27) (Ft D) (Pr 8). 


enough. 1969 
765: AIR 1963 


S. 3 — Government — Meaning of — Order 
of detention issued over signature of Chief 
Secretary — Is duly authenticated in accordance 
with Rule 13. 1959 Cr U 709: AIR 1959 J & K 
56 (57) (Pt A) (Prs 6, 8, 11) (DB). 

-S. 3 — Grounds of delenlion — Subjective 

satisfaction. 

The grounds on which the order of detention 
is made is a matter of subjective satisfaction ol 
the Government. 1959 Cri LJ 709: AIR 1959 
J & K 56 (58) (Pt D) (Pr 23) (DB). 


. 3 — Detention whether mala fide. 


—INDORE PUBLIC SAFETY ORDER (1947) 

•-Validity — Order not ultra vires of Slate 

Cabinet. 

The validity of the Public Safety Order (Indore) 
1947, rest neither upon proof of urgency of the 
matter nor upon the proof of 11 is Highness* order 
not being obtainable in time but upon the judg¬ 
ment of the Cabinet that immediate action of this 
character is necessary. Where, therefore, the fact 
of the absence of I Iis Highness from the Stale 
is* not challenged, there is no basis for the con. 
tention that the Public Safety Order is not valid 
and. effective and is ultra vires the Ilolkar State 
Cabinet. Krishnaji Shankar v. Madh. Bha. Stale, 
AIR 1950 Madh Bha 107 (111) (Pi A) (Pr 12) 
(SB). 

—JAMMU AND KASHMIR PREVENTIVE 
DETENTION ACT (4 of 2011 SAM VAT (1954)) 

SECTION 3 


®-S. 3 (1) — Scope — Delenlion on several 

grounds — Some grounds non-existent or irrele¬ 
vant — Effect on validity of order — (Public 
Safety — Preventive Detention Act (1950), S. 3). 

Where power is vested in a statutory authority 
to deprive the liberty of a subject on its subjec¬ 
tive satisfaction is stated to he based on a num¬ 
ber of grounds or for a variety of reasons, all 
taken together, and if some out of them arc found 
to be non-existent or irrelevant, the very exercise 
of that power is had. To uphold the validity of 
such an order in spile of the invalidity ol some ol 
the reasons or grounds would be to substitute the 
objective standards of the Court for the subjective 
satisfaction of the statutory* authority. In apply¬ 
ing these principles, however, the Court must be 
satisfied that the vague or irrelevant grounds 

are such as, if excluded, might reasonably have 
affected Hie subjective satisfaction of the appro, 
priate authority. The Court while anxious lo 
safeguard the personal liberty of the individual 
will not lightly interfere with such orders. Dwarka 
Das Bhotia v. The Stale of J. and K- 
133: 1057 SCA 273: 1950 SCR 948: 19o7 SCC 18s 
Cr LJ 316: (1957) Mad U (Cr) 58: AIR 
164 (108) (Prs 4, 5, 6). 

3 — No necessity of signature of Prime 
of Jammu and Kashmir on detention 


1957 

1267 

»- 


SC 

-s. 


Minister ..- - . , 

order served on detenu or on order sent to the 
officer in charge of jail. Lakhanpal, P. L. v. 
Stale of Jammu and Kashmir, l r LJ j-i 

1956 SCA 7«B: (1955) 2 SCR 1]0H (19oC) 
SCJ 236: AIR 1950 SC 197 (201) (PI B) (* r 9). 

--S. 3 (1) (a) — Detention under, challenged 

in writ petition for habeas corpus 
mala fide — Mere allegation 


on grounds 
of mala lide 


of 

in 


Even if a detenu had some political differences 
with the Prime Minister some time in the past 
that would not make his delenlion mala fide 
unless the petitioner shows that there are patent 
facts on which the delenlion is based and which 
l ave absolutely no connection with (lie object 
which the legislature lias in view, namely the 
prevention of acts prejudicial to the security ol 
the State. AIR 1954 SC 276, Foil. 1959 Cr U 
709: AIR 1959 J & K 56 (58) (Pt E) (Pr 26) 
(DB). 

®-S. 3 — Constitution of India, (as applied 

to Jammu and Kashmir), Arts. 35 (c) and 13 — 
Fundamental rights—Jammu & Kashmir Preven¬ 
tive Detention Act is excepted from the operation 
of fundamental Rights by virtue of Article 35 (c) 
— Curtailment of, with respect to preventive 
detention in Jammu and Kashmir is valid — 
See Constitution of India, Article 35 (c). 1956 
Cri U 48: AIR 1956 J and K 1 (FB). 

3-S. 3 —- Jammu and Kashmir Constitution 

Act (1996), Section 6 — Jammu and Kashmir 
Preventive Detention Act (2011), Section 3 — 
Order of detention issued not on behalf of 
Sadar-i-Riyasat but on behalf of Government is 
not bad. See Jammu and Kashminr Constitution 
Act (1996), Section 6. 1950 Cri U 48: AIR 1956 
J & K 1 (FB). 

SECTION 4 


-S. 4 — Order of detention is nol warrant of 

arrest within meaning of Section 80, Criminal 
p . c. — Section 4 docs not attract Section 80 
of Code. 


Section 4 of the Jammu and Kashmir Preven¬ 
tive Detention Act speaks only of the manner o 
execution of a detention order and does no 
render the detention order a warrant of arrest 
under the Criminal P. C. so ns to require com- 
pliancc with Section 80 of that Code. The man¬ 
ner of execution of a warrant of arrest is provid¬ 
ed for in Section 46 of the Code and not in 
Section 80 . 


The obligation laid under Section 80 of the 
Code of Criminal Procedure on the person arrest¬ 
ing cannot under the circumstance be extended 
lo the case of a detention order which is entire!} 
different from a warrant of arrest. AIR 1961 AH 
542 Rel. on. 19G2 Hash LJ 212: 1963 (1) Cri LJ 
765! AIR 1963 J & K 23 (24, 25) (Pt A) (Prs 3, 
4). 


-S. 4 — Superintendent of Police appointed as 
icipal of Training School - HJcompekcncj 
execute order of detention. 19o9 Cri LJ • 
1959 J & K 66 (58) (PI C) (Prs 21, 22) 
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w —j. 4 — Detention of detenu — Procedure 
(aid down In Section 4 not slrleily observed — 
OetenUon is invalid. 

Per Kilam and Shahmiri, JJ. (Wazir, C. J.. 
contra): Where the detention orders arc not 
served on the detenus in accordance with the 
procedure established by Section 4. Jammu and 
Kashmir Preventive Detention Act, 2011, the 
arrest and detention of the detenus arc both im¬ 
proper and invalid. The procedure laid down b\ 
law has to be strictly observed and where devia¬ 
tion from legal procedure is established the de¬ 
tenu is entitled to be set free. AIR 1952 SC 100; 
1952 SCJ 111; (19521 1 MU 733 |SC| and AIR 
1954 J and K 59, Disting.; AIR 1955 J and K 
7 (FB), Rel. on. Mohd. Subhan v. State. 1950 
Cr U 48: AIR 1956 J & K 1 (11, 16) (Pt H) 
(Prs 35, 57) (FB). 

• -S. 4 — Directions as to execution of order 

given In order of detention — Failure to follow 
— Effect — (Preventive Detention Act (1950), 
Section 3). 

Preventive detention is a serious inroad on 
civil liberties and os such any law which in an> 
way curtails civil liberties has to be very strictly 
construed. The Court has to see if the law as 
it is, has or has not been meticulously followed, 
and if it finds even a hair-breadth deviation made 
from the express provisions of law or a slight 
disregard of any direction given according to law 
it shall have no hesitation in declaring a deten¬ 
tion under such circumstances quite illegal. This 
shall apply with greater force in Kashmir as the 
law there is somewhat different and even a bit 
harsh when compared to the law in force in the 
other Indian Stales. When directions as to the 
execution of an order of detention are given in 
the order of detention itself, those directions have 
to be meticulously followed. Hence, where the 
order of detention has provided that a notice of 
the said Order shall be given to the detenu by 
delivering a copy of this order to him, and no 
such copy is delivered to him, the order of deten- 
tion is bad. Hissam-Ud-Din v. State. 1955 Cr LJ 
1071: AIR 1055 J & .K 7 (8) (Pi B) (Prs 6, 7) 
(FB). 

[Overruled on another point in AIR 1957 SC 

281. J 

SECTION 8 

• 

* “S. 8 (1) — ‘As soon as may bc r — Mean 
log of. 

M The period of time predicated by the phrase 
as soon as may be" begins to run from tho 
time the detention in pursuance of the detention 
order begins. And to communicate the grounds 
as soon as may be’ may well be said to mean 
to do so within a reasonable time with an under¬ 
standing to do it within the shortest possible 
lime. Whenever the question of reasonableness 
arises in computing the period of time the Courl 
has perforce to have regard to the particular cir- 

S a r: f .‘ hc ca ; sc in which Ulc question 
min f de 4 c,sl0 ii*. 11 Infl y not be possible in 
many cases to affirmatively say or to precisely 

quantify the period of time by reference to hours 

nevertheless, it is possible, hav- 
mg regard to the circumstances of the case to 
6ay whether the thing done was or was not done 
as soon as may be’ within the time which was 

BuTv^tL' : 0 <t1nf n e ^ T 0r rcquisi,c - Abdul Jnbnr 

r. i .«H C el J fl!l lnu and Kashmir, 1057 

Cr LJ 404: 1957 SCJ 184: (1957) MLJ /on as, 

J 9 ®* 1067 SCA 423: 195 ? SCC 149* AIR 

1957 SC 281 (283) (Pt A) (Pr 0). ” 


• -S. 8 (1), Proviso — Construction — Time 

for making declaration under — (Interpretation 
of Statutes). 

Proviso to Section 8 (1) has to be construed 
harmoniously* with the provisions of sub-sec¬ 
tion 111 to which it is a proviso. The proviso 
implies that the time for making the declaration 
should he conterminous with the time fixed foi 
communicating the grounds under sub-section (1). 
When the detaining authority makes the order 
of detention, it specifics in the preamble to the 
order why the order is made, namely, whether 
it is made with a view to preventing the detenu 
from acting in any manner prejudicial to one 
or other of the four objects enumerated in Sec¬ 
tion 3 III la). If the Government can make up 
its mind that the detention order is made against 
a particular person on account of his activities 
being prejudicial to the security of the Stale, 
there is no reason why the Government should 
not at the same time or ‘as soon as may be’ 
thereafter make up its mind as to whether or not 
it would he against the public interest to com¬ 
municate to such person the grounds on which 
the detention order is made. AIR 1955 J and K 
7, 1955 Cr LJ 1071 (FB). Overruled. Abdul Jabar 
v. The State of Jammu and Kashmir, 1957 Cr LJ 
404: 1957 SCJ 184: (1957) MU (Cri) 83: 1057 
SCR M: 1957 SCA 423: 1957 SCC 149: AIR 1957 
SC 281 (285) (Pt B) (Pr 12). 

• -S. 8 (1). Proviso — Validity — Constitu¬ 

tionality questioned on the ground of Us incon¬ 
sistency with Arts. 21 and 22 of Ihe Constitution 
— (Constitution of India, Arts. 21, 22, 35 (c), 370 
(1) (c) and (d)). 

Section 8 of the Act is not in excess of or in- 
consistent with the provisions of Cl. (c) added 
to Article 35 of the Constitution by the Constitu¬ 
tion (Application to Jammu and Kashmir) Order, 
1954. The effect of the modification in Article 35 
of the Constitution by the addition of Cl. (c) in 
it by the Constitution (Application to Jammu and 
Kashmir) Order, 1954, is that such of the pro¬ 
visions of the Jammu and Kashmir Preventive 
Detention Act (4 of 2011) as are inconsistent 
with Part III of the Constitution shall he valid 
until the expiration of five years from the com« 
mencemcnt of the Order. This is an exceplion 
which has been engrafted on the Constitution in 
respect of fundamental rights relating to personal 
liberty for the limited period of five years. The 
Act itself has a limited life of five years. Thus 
the exception aforesaid is co-extensive with the 
life of the Act itself. Hence, so long as the Act 
continues in force in its present form, the aid of 
the provisions of Articles 21 and 22 cannot be 
invoked to attack the constitutionality of Sec¬ 
tion 8 (1), of the Act by a person detained undei 
Section 3 (1) (a) (i). Hence, the petitioner, who 
has been detained under Section 3 (1) (a) (i) of 
the Act, is not entitled to know the grounds upon 
which he had been detained beyond xvhnt is dis¬ 
closed in the order itself, where the Government 
by order has declared that it yvould be against 
the public interest to communicate to him tho 
grounds on yvhich the detention order has been 
made. Lakhunpal, P L. v. Slate of Jnnunu and 
Kashmir, (1050) SCJ 230: 1950 Cr LJ 421 (2): 

“ sc 

=3-* as 

it™ ,' n T? °J Ar l. ic,c a5 ^ «s “PPlied 

" nd Kns *'mir Stale. 1963 (1) Crl LJ 785: 
1902 Knsh U 212: AIR 1903 J & K 23 (25) (Pt B) 

nflt S \ f Pr0vlso T Declaration under, need 
not be communicated to detenu b language 
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known to him. 1957 SCJ 137; (1957) l MU 
Itri) 62; AIR 1957 SC 173, Rcl. on. AIR 1962 
SC 911, Dist. 1963 (1) Cri LJ 765: 1962 Hash U 
212: AIR 1963 J & K 23 (26) (Pt C) (Pr 6). 

* -S. 8 (1) — Constitution of India (as ap¬ 

plied to Jammu and Kashmir). Articles 35 (c) and 
3/0 (1) (d), (as applied to Jammu and Kashmir) 

— Constitution (Application to Jammu and 

Kashmir) Order (1954), Para 4 (1) (iii) — 

Jammu and Kashmir Preventive Detention Act 
(2011), Section 8 ( 1 ) — Article 35 (c) is not ultra 
vires — Section 8 lit, Jammu and Kashmir Pre¬ 
ventive Detention Act competently enacted. Sec 
Constitution of India, (as applied to Jammu and 
Kashmir), Article 35 (c). 1956 Cri LJ 48: AIR 

1956 J & K 1 (FB). 

• -S. 8 — Detention for reasons of security of 

State — Declaration as to non-supply of grounds 

— Time limit. 

Though it is highly undesirable that a detenu 
should remain in suspense, if the making of a 
declaration with regard to the supply or non¬ 
supply of the grounds is delayed, yet a reference 
to proviso to Section 8, Preventive Detention Act, 
would show that no time-limit for making a 
declaration with regard to the non-supply ol 
grounds is provided by this Section or any othei 
Section of the Preventive Detention Act. Such 
being the case, the Government cannot be forced 
to act in a manner which may be more desirable, 
but which law does not make upon it obligatory. 
Hence, where the detention is for reasons of secu¬ 
rity of State, the mere fact that the declaration 
as regards non-supply of grounds is made attei 
the application for habeas corpus is submitted 
to the High Court does not vitiate the detention. 
Hissam-Ud-Din v. State, 1955 Cr LJ 1071: AIR 
1955 J & K 7 (7, 8) (Pi A) (Prs 4, 5) (FB). 

[Overruled in AIR 1957 SC 281.1 

SECTION 14 


ceedings under the Preventive Detention Act art 
not judicial proceedings and preventive detention 
bv 'itself is not a conviction or sentence of impri¬ 
sonment. Section 19 which is of the nature of 
an ex post lacto law which has been framed to 
govern the cases of those detenus who were 
arrested under earlier laws now repealed and 
whose remedies available to them then have now 
been taken away from them, does not. therefore, 
contravene the provisions of Article 20. Ghulam 
Ahmad v. State. 1954 Cr LJ 1811: AIR 1954 
J_& K 59 (62) (Pt D) (Pr 11) (FB). 

•-S. 19— Effect of, on High Court's powers 

— (Constitution of India, Article 32) — (Criminal 
P. C. (1898). Section 491). 

Section 19 appears to limit the powers of the 
High Court in respect of those detentions to 
whom Section 19 applies but it has to be kepi 
in view that the powers of issuing writs of habeas 
corpus are guaranteed to the High Court by the 
Constitution and also similar orders can be issu¬ 
ed under Section 491, Criminal P. C. No doubt 
the scope of Section 19 is wide enough yet it 
does not affect the power of the High Court to 
scrutinize the orders under which detentions are 
made. 

The Court has to see whether the detention 
order which is challenged is made or appears to 
have been made under a valid law. If detention 
order appears to have been made under a valid 
law the Courts cannot interfere with that order 
and cannot release the detenu but if the circum¬ 
stances show that the order has no semblance 
of having been made under any valid law in 
respect of detention the Courts can release the 
detenu. Ghulam Ahmad v. State, 1954 Cr LJ 
1811: AIR 1954 J & K 59 (63) (Pt F) (Pr 12) 
(FB). 

—JAMMU AND KASHMIR PUBLIC SECURITY 

ACT (15 of 2003 SAMVAT) 

SECTION 3 


9 -S. 14 — Scope of — Decision of Govern¬ 

ment if to be communicated to detenu — (Public 
Safety — Preventive Detention Act (1950), Sec¬ 
tion 11). 

Decision of the Government under Section 14 
need not be communicated to the detenu. The 
omission to convey Ihc order made under Sec¬ 
tion 11 of the Indian Preventive Detention Act 
does not make the detention illegal or result in 
infringement of the petitioner's fundamental 
right. The position is the same under Section 14 
of the Jammu and Kashmir Preventive Detention 
Act which does not in terms require any formal 
order to be made. Mohammad Afzal Khan v. 
State of Jammu and Kashmir, 1957 SCJ 137: 
1957 SCA 131: 1957 Cr LJ 320: (1957) Mad LJ 
(Cri) 62: 1957 SCR 63: 1957 SCC 1: AIR 1957 SC 
173 (175) (Pr 7). 

SECTION 19 


m -S. 19 — Constitutionality of Act — Tests 

0 f__ Opposed to the policy of the Constitution is 
no test — Section 19 of the Preventive Deten- 
tion Act is not ultra vires of the Constitution on 
the ground that it is not in accordance with 
the spirit of the Constitution. See Constitution 
of India, Article 245. 1954 Cri LJ 1811: All! 

1054 J & K 59 (FB). 


g-S. 19 — Scope — If contravenes Art. 20, 

Constitution of India. 

It is true that Article 20, Conslilulion of India, 
forbids the trial and conviction of a person ac¬ 
cording to a law which was not in loree at the 
time when the offence was committed; but pro¬ 


-S. 3 — Order under — Form and content 


t>f. 

It is true that no form is prescribed in Sec- 
lion 3 in which an order of detention is to be 
irawn but that does not mean that a free licence 
lias been given to detaining authorities to draw 
I heir orders in a haphazard manner. The order 
must not only show that the detaining authority 
was satisfied about the necessity of making a 
detention order, but it must also show, and the 
detenu has a right to know, that the detaining 
authority was in fact authorised by the Govern 
ment to take action under the 
Ghulam Ahamad v. State, 19.4 Cr LJ^1811s AIR 
*954 J & K 59 (60) (PI A) (Pr 3) (FB). 

9 _S. 3 — Validity of order — Order not sign¬ 

ed by proper authority — Effect. 

The order under Section 3, is not an execu. 
live order, but is an order under a Statute. 
When a statutory dutv is cast upon an authority 

10 do a certain act, it is that authority which 
must do that act and sign all orders passed 
under the said statute. Without express powers 
granted bv the statute itself, the said authority 
eannot delegate its powers to any authority 

Held, that the signing of the order by Deputy 
Secretary in place of the Minister was improper 
Ghulam Ahmad v. Stale, 1954 Cr LJ *811: A 
1954 J & K 59 (61) (Pt B) (Pr 5) (bB). 

9 -S. 3 (as amended by Act 13 of 2010) — 

Power of Government to revoke defective order 
md pass fresh order — Criminal P. C. d 
Section 491). 
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The Government has the right to pass a fresh 
order of detention, it it comes to the conclusion 
that the previous order of detention was defective 
on any grounds whatsoever and once such a 
valid order of detention is passed, nnv irreguinri* 
lies or illegalities of the period prior to the mak¬ 
ing of the fresh valid order would in no wav 
affect the merits or the result of the case. 

Further, if at any time before I he Court directs 
the release of the detenu, a valid order diecting 
his detention is produced, the Court cannot direct 
his release merely on the ground that at some 
prior stage there was no valid order for deten¬ 
tion. AIR 1945 FC 18 and AIR 1952 SC 106; 
1952 SCJ 111; (1952) 1 MU 732, Rel. on. 
Ghulam Ahmad v. Stale, 1954 Cr LJ 1811: AIR 
1954 J & K 59 (61, 62) (Pt C) fPr 7) (FB). 

-S. 3 — Annexurc to Council Order No. 356-C 

of 1947 — Detention outside jurisdiction — 
(Criminal P. C. (1898), Section 491) — (Consti¬ 
tution of India, Article 226). 

An order of detention directing that the detenu 
be detained at a place beyond the jurisdiction of 
the detaining authority is illegal as the annexuro 
to Council Order No. 356-C of 1947 shows thal 
the power of arrest and detention has to be exer. 
cised bv a police officer within his own jurisdic¬ 
tion. AIR 1949 Bom 37, Rel. on. 12 J and K LR 
73: 1953 Cr U 1885: AIR 1954 J & K 7 (8) (PI A) 
(Pr 3) (DB). 


-Ss. 3 (2) and 38-A — Annoxurc to cabinet 

order No. 928-C of 1948, dated 27-11-48—Valid!- 

fy. 

According to Section 38-A, Public Security Act, 
the Government can delegate onlv those powers 
to an officer of authority which it possesses. 
Neither Section 3 (2) nor any other section o( 
the Act confers any power on the Government 
to transfer a detenu from one place of custod> 
to another. The committal to custody, has in ail 
cases to be made by the officer who has effected 
or directed the arrest of the detenus, and, there¬ 
fore, the Notification (Anncxure to Cabinet Order 
No. 928-C of 1949, dated 27-11-48) by which 
powes of transfer are deemed to have been dele¬ 
gated to the Hon’ble Home and Dy. Prime 
Minister is ultra vires of Section 3 (2) and Sec- 
tion 38-A of the Act. 12 J and K LR 73: 1953 
Cr U 1885: AIR 1954 J & K 7 (9) (Pt B) (Prs 5, 
6) (DB). 

—S. 3 — Power of High Court — Criminal 
P. C, (1898), Sec. 491. 

Under Section 3 of the Public Security Act, the 
sufficiency or insufficiency of material which 
might have satisfied the detaining authority effect¬ 
ing the detention of a person is a matter 
for the decision of that authority alone which 
passed the order of detention. The High Court 
has, however, power to examine the correctness 
of the recital about satisfaction of the detaining 
authority contained in any such order and if it 
comes to the conclusion that the recital is incorrect, 
it may declare the order to be invalid and the de¬ 
tention of the individual concerned to be illegal. 

J2. J aw D K oV R 70: A,R *052 J and K4 (6) 
A) (Pr 3). 

-“S. 3 Detention under— Grounds lor, need 
not be supplied to detenu — Preventive Deten¬ 
tion Act (1950), Section 7 — Applicability. 

for purposes other than defence, foreign affairs 
and security of India, the Public Security Act is 
m force so far as the State of Jammu and Kash¬ 
mir is concerned and detention can be ordered 
under its provisions. 

nf ? rdc f posscd mdQT Sccl ion 3 

of the Public Security Act cannot be said to be 
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invalid merely because the detenu is not suppli¬ 
ed with the grounds of detention. The provisions 
of S. 7, Preventive Detention Act, cannot ap¬ 
ply to such a case and the provisions of l ubiic 
Security Act do not provide for supplying such 
grounds to the detenu. 10 J and K 70: AIK 
J and K 4 (5) (Pt B) (Pr 4). 

-S. 3 — Prior order of externment — Subse¬ 
quent Immediate order of detention — \alidity 
— Criminal P. C. (1898), S. 491. 

A wavering mind can never be treated as “a 
mind satisfied" which is pre-requisite for pass¬ 
ing an order under Section 3 of the Public Secu- 
ritv Act. 

Where on the oral report of a police officer 
an order for externment was passed against the 
detenu but the Magistrate shortly after passed 
an order of detention against the detenu. 

Held, that the order of detention was not valid 
inasmuch as the prior order of externment show¬ 
ed that the Magistrate was not satisfied ns to the 
necessity of the action taken later on. 10 J & K 
LR 70: AIR 1952 J and K 4 (6) (Pt C) (Pr 7). 

-S. 3 — Order of detention under, passed and 

signed by a sub-divisional Magistrate at a time 
when that sub division had been converted into a 
district and when lie had ceased to exist as sub- 
divisional Magistrale — Order is invalid — Cri¬ 
minal P. C. (1898), Section 491. 10 J and K LR 
70: AIR 1952 J and K 4 (7) (Pt D) (Prs 8, 10). 

SECTION 38-A 


-S. 38-A — Notification (Annexurc to Cabinet 

Order No. 928-C of 1949) by which powers of 
transfer arc deemed to have been delegated to the 
Hon'ablc Home and Deputy Prime Minister is 
ultra vires of Section 3 (2) and Section 38-A of 
the Act. See Public Safety — Jammu and 
Kashmir Public Security Act (15 of 2003 Sm.), 
Section 3 (2). 1953 Crl LJ 1885: AIR 1954 J and 
K 7 (DB). 

—MADHYA BHARAT MAINTENANCE OF PUB¬ 
LIC ORDER ACT (7 of 1M9) 

SECTION 3 


-—S. 3 — Preventive Detention Act (1950), Sec¬ 
tion 3 — Detention under local Act — Fresh 
order under Preventive Detention Act—It is no! 
extension of previous order. AIR 1955 NUC 
(Madh Bha) 1469. 

” Ss. 3 (I), 4 — Order of detention under Sec¬ 
tion 3 (1) — Omission to mention period — Order 
is not bad — Presumption ns to non-satisfaction 
cannot be drawn. See Madhya Bharat Main¬ 
tenance of Public Order Act (7 of 1949), Sec- 
1052 Crl U 1058: AIR 1952 Modh B 114 

(DB). 


-«» v mm u - .j — v.vuoui 

Indio, Article 19 (I) (d) and (c) and (5), 

The powers conferred upon the Govcrnmer 
under Section 3 arc as wide as conceivable. 1 
authorises the Government not only to interfer 
with the personal liberty of an individual bi 
makes legal an interference by the Govcrnmer 
w lh practically every sphere of activity of th 

ri pre> ; enl J ve measure if it is satisfte 

car i lkcly V* do any acl Prejudicial to put 
he safety or maintenance of public order. 

r-H hv n^ e T? a . blen , CSS of the restrictions impo; 
cd by the statute does not result meroly froi 

hat mnv U S y - Wldc , chnracter of the restriction 

wnl kSI Si JT SCd r Up ° n ‘ h0 ri « hts of ‘I* cit 
fho n mv„ r flow 5 from ,he tenner in whic 
Ihe power conferred may be exercised. Unde 
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Section 11 the Government is empowered to dele¬ 
gate the powers or duty whicli is conferred or 
imposed on the Government, to anv olTicer or 
authority without any safeguards. The unrea¬ 
sonableness of restrictions becomes evident from 
the fact that except in the case of an order of 
detention (See Section 5) the person against whom 
any other of the various orders which it 
is permissible to make under Section 3 (1) is 
passed, the person affected thereby is not given 
any right of representation. The authority mak¬ 
ing the order may have acted on wrong informa¬ 
tion or under a mistaken belief as to the exist¬ 
ence of a set of circumstances which really do 
not exist, yet the person against whom an order 
is made, il it is an order oilier than one for his 
detention, is without a remedy. 

The cumulative elTcct, therefore, of Sec¬ 
tions 3, 5 and 11 is to impose restrictions on the 
Fundamental Rights conferred bv Article 19 (1) 
<d) and (e) of the Constitution which cannot be 
called reasonable. The restrictions which it is 
permissible to impose under those sections must, 
therelore, be held to be ultra vires of the powers 
of the State Legislature. 1952 Cri LJ 1058: ILR 
(1952) Madh Bha 304: AIR 1952 Madli B 114 
017, 118, 119) (PI B) (Prs 14, 18, 19) (DB. 

-S. 3 (1) — Accused prohibited from entering 

district — Contravention — Accused sentenced — 
Appeal — He cannot be ordered to be removed 
to place outside district. 52 Cri 1„I 070: AIR 1931 
Madh Bha 108 (109) (Pt A) (Pr 3). 

-S. 3 (4) and (7) — Powers of police. 

Powers of the Police in sub-sections (4) and (7) 
of Section 3 are co.extensive. The police is auth¬ 
orised to remove any person from a prohibited 
area or place. At the same time he can be pro 
s^culcd under sub-clause (7) and he shall be 
punishable with imprisonment to a term which 
may extend to one year or with fine or with 
both, etc. 52 Cri U 070: AIR 1931 Madh Bha 
108 (109) (PI B) (Pr 4) (DB). 

-S. 3 (1) — Order under — Who can pass. 

It is primarily the M. IL Government that is 
empowered to make an order under Section 3 
(1) (d) of the M. IL Maintenance of Public 
Order Act. Any other officer or authority exer¬ 
cising power under that rule has to derive his 
power from M. IL Government's order made 
under Section 11 of the Act and that is the sole 
channel provided by that Act for the delegation 
of the M. IL Government's power to anv olTicer 
or authority subordinate to it. 52 Cr IJ G<0: AIR 
1951 MB 108 (109) (Pt C) (Prs 5, 8). 

-S. 3 (2) — Detention by District Magis 

Irate __ Period exceeding one month — Legality 
of order. 

Even though by virtue of Section 3 (1) read 
with Section 11 a District Magistrate acting as 
Subha can exercise the powers of the Government, 
yet where he expressly records in the order that 
he is making it under S. 3 (2), the detention 

of the detenu if for a period of more than one- 

month, is illegal. AIH 1951 Madh Bha 43 (43, 
44) (PI A) (Pr 2). 

-S. 3 (2) — Detention for more than own 

month — Legality. 

Where an order of detention statedly is pass¬ 
ed under Section 3 (2) of the Madhya Bharat 
Maintenance of Public Order Act by the Dis- 
(riel Magistrate il would be illegal if Um; deicn. 
(ion extends beyond one month. AIR 19ol 
43 (43, 44) (Pt B) (Pr 2). 

_S. 3 — Detention order — Necessity of fur¬ 
nishing copy to detenu. 


Justice requires that the detenu should, imme¬ 
diately he is taken in custody, be furnished a 
copy of the detention order, though there is no 
express provision made in these respects in the 
Act. 51 Cri U 797: AIR 1950 Madh B 26 (26) 
(Pt A) (Pr 2). 1 

Ss. 3 and 5 — Order of detention and com¬ 
munication of grounds — Magistrate should not 
merely repeat verbatim definition of ‘prejudicial 
act He should scrutinise acts and conduct of 
person in question and then make order of deten¬ 
tion — In communicating grounds of order he 
should slate acts of detenu which in his opinion 
constitute danger to public safety or order. 

W hen making an order of detention under Sec¬ 
tion 3 of the Act or when communicating the 
grounds for making the order of detention the 
Magistrate should not repeat verbatim the defini¬ 
tion of act prejudicial to the public safety or 
maintenance of public order’ as given in Section 2 
of the Act. This is far from what the law re¬ 
quires. The Magistrate should scrutinise the acts 
and the conduct of the person in question and 
judge whether his acts and conduct as brought to 
his notice would have any of the elTects stated 
in the definition of ‘prejudicial act' and if he 
comes lo the conclusion that public safety or 
public order would thereby be endangered he 
should proceed to make I lie order, and when 
communicating the grounds of the order of de¬ 
tention he should state the acts of the detenu 
which in his opinion constitute a danger to the 
public safety or maintenance of public order. 61 
Cri LJ G55: AIR 1930 Madh B 9 (10) (Pt A) (Pr 4) 
(DB). 

-S. 3 (2) — Certain statement proscribed by 

Government of India but not prohibited in 
Madhya Bharat — Statement may he highly ob 
jectionablc one none the less — Possession and 
distribution of copies of such statement may fur¬ 
nish ground for detention. 51 Cri LJ 055: AIR 
1950 Madh B 9 (10) (Pt C) (Pr 4) (DB). 

SECTION 4 

-Ss. 4 and 3 (1) — Order of detention under 

Section 3 (1) — Omission lo mention period — 
lilfTocl — Presumption as to non-satisfaction. 

An order made under Section 3 is not bad be¬ 
cause it does not slate the period for which it is 
to remain in force. From the language of Sec¬ 
tion 4 it is clear that in the absence of mention 
by the authority making the order of the period 
for which the order is to remain in force, it must 
remain in force for three months unless revoked 
earlier. The only effect of expressing the dura¬ 
tion of flic order in the particular form chosen by 
the Legislature in the Statute is to give the auth- 
orilv concerned a discretion to make an order 
which may remain in force for less than three 
months. 

Section 4 compared with various sections of 
the Penal Code (18G0) providing punishments and 
Section 144, Criminal P. C. (1898). 

In this view of the matter, the omission by 
the authority making the order to mention the 
period for which il is to be in force docs not 
lead lo an inference that the authority did not pro¬ 
perly apply his mind to all Ihc relevant 
points which he ought to have considered at the 
time of making the order and so the order is 
bad in law. Want of bona fidcs cannot be pre¬ 
sumed and if an order, which on the face of 
is a good and valid order, is passed, the burden 
of proving that it was not made bona fide must 
rest on the parly challenging the same. WW 
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Cri U 1058: ILR (1952) Madh Bha 364: AIR 
1$52 Madh B 114 (115, 116) (Ft A) IPrs 4, 8). 

SECTION 5 

*-S. 5 — Section 5 is ultra vires the State 

legislature as it imposes restrictions which are 
not reasonable and olTend against Art. 19 (1‘ of 
the Constitution. See Madhya Bharat Mainte¬ 
nance of Public Order Act >7 of 1949 . Section 3. 
1952 Crl U 1058: AIR 1952 Madh B 114 (DB). 

-S. 5 — Duty Imposed by Section 5 — Failure 

to perform — Effect. 

The grounds of detention may be contained in 
the order itself. But if the order fails to state 
that the detenu ha> the right to make a repre¬ 
sentation against the order of detention to the 
authority making the order, the continued de¬ 
tention becomes illegal. AIR 1951 Madh Bha 43 
(44) (PI B) (Pr 3). 

-S. 5 — Grounds supplied lo detenuc should 

be specific and not vague. 

The grounds of detention supplied to the de¬ 
tenu should be intelligible and specific, that is 
they must refer to specific acts of the detenu. 
The object is to enable the detenu to make a 
representation against his detention. Mere allega¬ 
tion in the grounds that the detenu held a meet¬ 
ing wherein labourers were exicted by false 
propaganda, that dissatisfaction was created 
among the labourers and that he was an active 
member of the communist party are vague and 
do not achieve this object. AIR 1950 Madh Bha 
118 (118) (Pr 3). 

*-S. 6 — Undisclosed grounds of detention. 

There is no reason why the detaining auth¬ 
ority should not tell the detenu that none or some 
of the grounds on which the order of detention 
was made cannot in the public interest be com¬ 
municated to him. Also there is no reason why 
the detaining authority should not on affidavit 
say, when the case comes to Court, that there 
were grounds of detention which could not be dis¬ 
closed. 51 Cri LJ 797: .AIR 1950 Madh B 26 (26) 
(PI B) (Pr 3). 9 

S. 5 Discretion as to particulars (o be 
communicated to detenu. 

The discretion is vested by the law in the de¬ 
taining authority as to what particulars out of 
Uie many shall be communicated to the detenu 
and he may not ask for all that he thinks he 
requires. But under the guise of exercising this 
discretion, it cannot take away the advantage of 
re P res c > ntation against his detention. 

Where the communication states that the 
detenu was a member of bodies which have 
been declared illecal and had been secretly 
participalinc jn their activities, without more, 
this statement is not sufficient to enable the 
® akc ,h f representation. Particulars 
quired t Pa , ° n and ° f lhc ac,ivi,ies arc re- 

'I “ *«■•«> ‘hat the detenu made a 
XSJSJ S n P , eeC , h "1 ? ‘ abour feline promoting 
^Paired and exhorting laboured 

tion °sta?in»*fhL “h d usc ' io J cnce ' ‘he comraunica- 
uon slating the day and the place of the mpfi 

» da £ 

-tBS SZ2JS& ±t2 

ssrsLaj« 


taining authority — Grounds not to be furnished 
in instalments. 

Where in the order of the District Magistrate 
supplying the grounds beyond making a general 
and vague statement that the detenus are found 
to influence the conduct cr attitude of the public 
in a manner likely to be prejudicial to public 
safety or order and prejudicing the maintenance 
of public order and safety no specific grounds 
have been alleged, there is no sufficient com¬ 
pliance with the provisions of Section 5; the 
grounds being absolutely vague the detenus are 
not in a position to make any effective repre¬ 
sentation and the detention being not in com¬ 
pliance wiih Section 5 it is improper. An un¬ 
warranted delay in supplying the grounds would 
not show the bona fides of the detaining auth¬ 
ority with regard to the detention of the detenus. 
The grounds of detention and additional parti¬ 
culars required to be furnished under Section 5 
must not be furnished in instalments but at one 
time soon after the order under Section 5 (II 
has been made. The detaining authorities can¬ 
not go on shifting and changing the grounds 
under Section 5 as it suits to their con¬ 
venience. That would show mala fide on their 
part: AIR 1949 All 148 iFB); AIR 1948 Pat 135 
and AIR 1949 Oudh 20. Rel. on. 51 Cri LJ 660: 
AIR 1950 Madh B 11 (11, 12) (Prs 1, 3) (DB). 

-Ss. 5. 3 — Order of detention and communi¬ 
cation ei grounds — Magistrate should not mere¬ 
ly repeat verbatim definition of ‘prejudicial act' 
— He should scrutinise acts and conduct of per¬ 
son in question anj then make order of deten¬ 
tion — In communicating grounds of order he 
should state acts of detenu which in his opinion 
constitute danger to public safety or order. See 
Public Safety — Madhya Bharat Maintenance ol 
Public Order Act (7 of 1949). S. 3. 51 CH LJ 
635: AIR 1950 Madh Bha 9 (DB). 

-S. 5 — Grounds may be furnished In instal¬ 
lments — All that section requires is that grounds 
should be communicated as soon as passible alter 
order of detention — Order of detention on 20th 
Mareh — Fir>t communication of grounds on 21th 
March — Second and amended communication of 
grounds on 2nd April — Second communication 
held not so late as to impute malicious motive to 
detaining authority. 

It cannot be said that the grounds for deten¬ 
tion cannot be furnished in instalments. All 
that is required by the section is that the grounds 
on which the order of detention has been made 
shall be communicated as soon as may be after 
the order has been made. 

or dcr of detention was made on 
20th March and what were supposed to be the 
grounds of detention were communicated to the 
uetenu on 24th March and the second and 
amended communication of grounds was made on 
-nd April the second communication of grounds 
held could not be said to be too late, so late 

a malicious motive to the detain- 
authontv, the intention to evade the law bv 
not communicating the grounds in time or com. 
mumcating them in a slovenly manner to gain 

(pTbj^Vdb^ A1R 1850 Madh B 9 SS 

SECTION 7 
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| f |‘^ tUa Jfr XiS i ,Cn . rC of po "' cr in llim 10 nc ' a n«l not 
lie official designation in which he expresses 

, ™ Se ‘' J , 0 be , T a< : ,l 1 n "; Tll ° nicrc erroneous mcn- 
iion ol the official designation cannot render the 
order inva id when in fact the same person 
mis factually invested with powers to issue the 

\r r i d T r ? !? 52 3 181: 1952 SCJ 235: (1952) 2 
m n A 19 -./ '' 1 . 1 - 19 '’“ Mp C 220 : 1957 Jab LJ 74: 

Jo ? A 19 , 0 ' 1 1>ra 179: AIR 1957 MP 54 (56) 

(Pt A) (Pr 13) (I)B). ' ’ 

——S. 7 (1) — Cr. P. Code (1898), Section 144 — 
Uincrcnce between scopes. 

It is clear from the wordings of Section 7 ( 1 ), 
M. B. Maintenance of Public Order Act, 1949, 
that it is essentially different from S. 144 of 
the Cr. P. Code, in its language and scope. There 
is moreover an essential difference in the two 
statutes and the meaning and scope of one can¬ 
not be interpreted on the basis of the other pro- 
vision. 1957 MPC 220: 1057 Jab U 74: ILK 
(1957) Mndli Prn 179: AIK 1957 MP 54 (56) 
(Pt B) (Pr 16) (DB). 

Ss. 7, 11 — Constitution of India, Arti¬ 
cle 19 ( 1 ) (b) and (d) — Delegation of powei 
under Section 11 is contrary to fundamental 
rights under Art. 19 — Contravention of order 
under Section 7 is not illegal. See Constitution of 
India, Article 19 (1) (b). AIR 1957 Madb Pra 54 
(DB). 

-Ss. 7 and 11 — Notification in Gazelle — 

Delegation of powers under Scclion 7 to Subas 
for their respective districts — No specific order 
to individual Suba is necessary — Contravention 
of order under Section 7, promulgated by Dis¬ 
trict Magistrate under powers delegated by 
Gazette Notification No. 18 , D/- 22-4-1949 pub¬ 
lished in M. B. Gazette D/- 30-4-1949, is offence 
under Act, 


PUBLIC ORDER ACT (1949), S. 7 

SECTION 11 

•' 'Ss. 11, 7 —- Constitution of India. Art. 19 
c and ,. . ,d * ~ Delegation of power 
under Section ll is contrary to fundamental rights 
under Article 19 — Contravention of order under 
Section / is not illegal. See Constitution of 
ndia, Article 19 (1) (b). AIR 1957 Madh Pra 54 
(UK). 

Ss. 11. 7 — Notification in Gazette — Dele¬ 
gation of powers under Section 7 to Subas for 
Iheir respective districts — No specific order to 
individual Subas is necessary — Contravention ol 
order under Section 7, promulgated by District 
Magistrate under powers delegated by Gazette 
Notification No. 18 , D/. 22-4-1949 published in 
M. B Gazette, D/- 30-4-1949, is offence under Act. 
See Public Safety — United State of Gwalior, In¬ 
dore and Malwa (Madhya Bharat) Maintenance 
of Public Order Act 2005, (7 of 1949), Section 7. 
AIR 1952 Madh Bha 199 (DB). 

S. 11 — Ultra vires of the State legislature 
as the restrictions imposed by those sections are 
not reasonable and offend Article 19 (1) (d) and. 
fc) — Constitution of India, Article 19 (1) (d) 
and (e) and (5). See Public Safety — Madhya 
Bharat Maintenance of Public Order Act (7 of 
1949), S. 3. 1952 Cri U 1058: AIR 1952 Madh 
Bha 114 (DB). 

-S. 11 — Mere information to public that 


powers have been delegated to Subhas is not 
enough — Order authorising Subha to exercise 
power under Act is essential. 52 Cri LJ 670: AIR 
1951 Madh Bha 108 (109) (Pt E) (Pr 10). 

—MADHYA BHARAT MAINTENANCE OF PUB¬ 
LIC ORDER ORDINANCE (5 of 1948) 

SECTION 3 


All that is required bv Section 11 is that the Gov¬ 
ernment should by order direct that the powers 
conferred upon it by the Act shall be exercised 
or discharged by any officer or authority speci. 
fically mentioned in that direction. The expres¬ 
sions ‘order’ and ‘direction’ are not terms of art 
and have no technical meaning. They are used in 
Section 11, in the same sense in which they are 
used in common parlance. The order contemplat¬ 
ed by Section 11 need not be specifically 
directed to the person who was to exercise the 
powers mentioned in the section. It will be suffi¬ 
cient to meet the requirements of the section if 
the Government indicate with sufficient clear¬ 
ness, so as to leave no room for doubt on the 
subject, that the powers conferred upon it bv the 
Act shall he exercised by some authority speci¬ 
fied by it in the said direction. 

Notification No. 18, Dated 22-4-1949 published 
in Ihe Madhya Bharat Government Gazette 
dated 30-4-1949 wherebv the Government had 
directed that all the powers and duties conferred 
or imposed on it under the Maintenance of Pub¬ 
lic Order Act except the power of imposing 
collective fines under Section 6 and the powers 
under Section 10 of the Act shall be exercised 
by the Subas in their respective Districts, held was 
sufficient in law to clothe the District Magistrate, 
Gird Gwalior with powers under S. 7 (1) and 
therefore, the contravention of an order promul¬ 
gated by the District Magistrate, Gird Gwalior, 
under these powers, prohibiting processions, 
meeting etc., would be an offence, under the 
Act. Cri. Rev. No. 43 of 1950. (MB) Held, not 
correctly decided. (’52) ILB (1952) Madh B 109: 
53 Cri LJ 41: AIR 1952 Madh Bha 199 (201, 
203) (Prs 12, 29) (DB). 


-S. 3 (1) — Detention under Order of deten¬ 
tion must be expressed to be In name of Ra.|- 
pramukh — Order signed by Chief Sccrelnry to- 
Government — Detention held illegal — Criminal* 
P. C. (1898), Section 491. 

If an order purporting to be made under sub¬ 
section (1) of Section 3, Maintenance of Public 
Order Ordinance, is not made out in the name 
of the Rajpramukh it cannot be deemed to he 
made by the Government of the State. The rea¬ 
son is that under the constitution of the United 
State persons con only be authorised bv the Raj¬ 
pramukh by rules made to take executive action 
in his name. When the act is done in the name 
of the Rajpramukh it becomes an act of the Gov¬ 
ernment hut not otherwise. An order made in 
the name of Ihe Rajpramukh is an order made 
by the Rajpramukh. The Rajpramukh is, so far 
as the exercise of executive authority is concern, 
ed, the Government of the United State of Madhya 
Bharat. 


Where on an application under Section 491, Cri¬ 
minal P.C. by certain persons who were arrested' 
and detained on 24th December 1948 under Sec¬ 
tion 3 (1) of the Ordinance the Government pro¬ 
duced only an order Dated 8th January 1949 
signed by the Chief Secretary to the Government 
certifying that an order of detention in respect 
of these persons bad been made by the Govern- 


lent: 

Held, that the order dated 8th January 1949, not 
eing in the name of the Raiprninukh, was not 
valid order and in the absence of any valid 
rdcr the detention must be held t° be mefiat- 
1 Cri LJ 902: AIR 1950 Madh Bha 34 (36, 3 iy 
Prs 5, 7) (DB). 
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—MADHYA BHARAT PUBLIC SECURITY ACT 
(19 of 1953) 

CHAPTER 6 

-Chap. VI (Ss. 12 to 21) — Provisions of 

•Chapter VI, do nol offend against Article 14. 
Sec Conslitulion of India, Article 14. AIR 1955 
MC (Madh Bha) 800. 

SECTION 12 


-S. 14 — Jurisdiction of Special Judge — 

Power to try ofleece under Pena! Code, Sec¬ 
tion 149 — (Penal Code (1860), Section 149). 

A Special Judge constituted under the Madhya 
Bharat Public Security Act of 1953 is not com¬ 
petent to try a case under Section 149, Pena! 
Code. AIR 1957 Madh Bha 134, Foil. Madh 
BLR (1956) Cr 455: 1957 Cr LJ 641: 1957 Jab 
U C85: AIR 1957 Madh Pra 47 (48) (Pr 2). 


-S. 12 — Special Court — Position and status 

of — “Any other Court" stated in Section 28 
tc) Criminal P. C. and Section 29 (2) Criminal 
P. C. means a Court referred to in Section 0 of 
the Code — It means a Magisterial Court consti¬ 
tuted under the Code and not a special Court 
constituted under the M. B. Public Security Act 
Sec Criminal P. C. (1898), Section 28 (c). 1957 
Cri U 452: AIR 1957 Madh Bha 131. 

-S, 12 — Special Judge — Power lo try 

offences under Sections 148 and 149, Penal Code. 

The Special Judge is not empowered to try 
offences under Sections 148 and 149 of the Penal 
Code. Cri. Revn. No. 104 of 1956 (MB); AIR 
1955 SC 274; 1955 SCJ 241; (1955) I Mad LJ 

(SC) 141 and AIR 1955 SC 216; 1955 SCJ 106, 
Rcl. on. 1957 Jab U 126: 1957 MPC 74. 

-Ss. 12, 13 — Notification under Section 13 

Retrospective operation — No words exclud¬ 
ing offences committed before its issue — Accus¬ 
ed cannot have vested right at the moment 
when he commits offence — Special Judge has 
jurisdiction to try offences committed prior to 
Notification. AIR 1955 NUC (Madh Bha) 2104. 

SECTION 13 ' 


“ S. 13 -—. Notification under — Special Judge 
has .jurisdiction to try otTcnce committed prior 
to Notification. See Public Safety — M. B. Pub- 

£™ S ^ ,y „£ c ! (19 of ,953) * Section 12. AIR 
IfloS NUC (Madh Bha) 21M. 


SECTION 14 


-S. 14 — Special Courts — Jurisdiction to try 
ofTcncc under Section 398, Penal Code. 

Where the notification, empowering the Specia 
Courts to try notified offences, mentions Sec 
lion 395, but not Section 398, Penal Code, then 
is no illegality in the special Court trying ai 
offence under Section 398, as Section 398 doc: 
not create a new substantive offence but onlj 
provides a principle for the sentence for tin 
offence created by any of the Sections 392 tc 

»£. ^ Cna . 1 . C ” de: A,R 1928 Bom 52 (!>• Rcl- on 
S r J J 47: 1058 MPC 637 : >959 Jnb U 160 

I9u0 MPLJ 940: AIR 1959 Madh Pra 6 (6) (Pt A 
(Prs la, 2). 

——S. 14 — Notification specifying offences Irl 
able by special Court — Section 149, Penal Code 

Section 0 149)* ~~ P ° W * r ~~ ,Pcnld Code (I860) 

A p!ain rending of Section 14 of the M " 
Public Security Act and the notification is 
thereunder specifying the offences which 

fP®? 18 .* ( j, ourt try, there can be no d< 
that if the notification does not empower 
Special Judge specifically to try an offence ui 

ImIT l 149 .’ ‘ hcn the Special Jud « e is not c 

potent lo try any person charged with any 
the enumerated substantive offences read \ 
149 > Penal Code. 1957 Jab U (MB] 

(Pt AMp/ 2) IR 1957 Madh Bh " (1 


SECTION 15 

-S. 15 (4) — Special Judge — Power to dis¬ 
charge. 

The provisions of Section 15 (4) of the Act 
show that the legislature intends the trial before 
a special Judge lo commence as provided under 
Section 271, Criminal P. C. The special Judge 
must frame a charge which lie has to read out 
and explain to the accused, if he thinks that 
the case is fit to be tried. As a necessary con¬ 
sequence a special Judge has also the power to 
refuse to frame a charge if tie considers that no 
case has been made out against the accused. 
1960 Jab LJ 701: 1960 MPLJ 1102: 1960 MPC 
596: 1961 (2) Cr U 122 (124) (Ft B) (Pr 6). 

SECTION 19 

-Ss. 19 (2) and 21 — Order of discharge by 

special Judge — High Court — Jurisdiction to set 
aside — Section 439, Criminal P. C. 

The High Court in exercise of its revisiona) 
jurisdiction under Section 439, Criminal P. C., 
has jurisdiction to set aside an order of dis¬ 
charge passed by a special Judge appointed 
under S. 13, Madhya Bharat Public Security Act, 
by virtue of the provisions of Sections 19 (21 
and 21 of that Act. The language of Section 21 
ot the Act is wide enough to include the powers 
under Section 439 of the Code to set aside an 
order of discharge passed by a special Judge 
which is a criminal Court inferior to the High 
Court. 1960 Jab U 761: 1060 MPLJ 1102: 1960 

?L PC -> 5 2? : 1981 Cri u 122 < 123 ) ( p * A > 

(Prs 2, 3). 


Ss. 19 and 21 — Trial by Special Judge (con¬ 
stituted under Section 12 M. B. Public Security 
— Ac <iuittnl — Appeal lies to the High Court 
under Section 417 of Criminal P. C. as intended 
by implication by reference to Sections 423 427 
and 428 of Criminal P. C. in Clause (2) of’Sec- 
lion 19 though nol expressed in so many words 
r r An >; an L ° ur ' — Meaning of. See Criminal 
P. C. (1898), Section 417. I960 Cr LJ 917- AIR 
I960 Madh Pra 188 (DB). 

SECTION 21 

21 — Criminal P. C., Seclion 417 — Trial 
by Special Judge — Acquittal - Appeal ogains 

CrimXl p V” , "' T , Hich . C ”''." under P Scclio“ 4li 

^nminal P. L. — This view is supported bv Sec- 

5v 2 : .^ V- • Publi ? Se c CUrR >- Act Sso .1 
nn\ Lourl — Meaning of. See Criminal d r 

Madh‘p S ra Ct i°8S. 417 ' 1M ° Crl U 0,7: AIR I960 

“(5roM A 959 P ) RADESH PUBLIC SEC UmTY ACT 

SECTION 3 
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Male — Not unreasonable on ground that it Is 
nol in the interest of general public and lor main 
tenance of public order — Expression **in the 
Interests of genera! public” — Meaning and 
scope of — Constitution of India, Article 19 (1) 
(d) and (5). 

An order under Section 3 (1) (a) directing 3 
person not to remain in any area or place in the 

State cannot be said to be unreasonable on the 

ground that such a restriction has no connection 
whatever with the maintenance of public ordei 
or the security of the State. If because of his 
associations, contacts, influence and the facilities 
available in an area a person is in a position to 
act in a manner prejudicial to the security ot 
the State or to the maintenance of public order, 
and if he is so acting or is likely to act in 

such manner, then clearly in order to prevent 

him from so acting it becomes necessary to 
prohibit him from remaining in that area. Such 
a prohibition, if imposed is clearly in the interests 
of the general public and lor the maintenance of 
public order. “In the interests of the general 
public*’ is a very wide expression and embraces 
public security, public order, and public morality, 
it is not something dilTerent from security of the 
State, public order or public morality. It can¬ 
not, therefore, be said that the restriction which 
the order made under Clause (a) of Section 3 (!) 
has only far-fetched, hypothetical or problemati¬ 
cal and not proximate connection with the secu¬ 
rity of the State or the maintenance of public 
order. AIR 1952 SC 221 and AIR 1900 SC 633, 
Rel on. 1964 MPLJ 209: 1964 Jab L.I 303: 1964 
(2) Cri LJ 160: ILR (1963) Madh Pra 778: AIR 
19G4 Madh Pra 173 (178) (Ft A) (Prs 5, 6) (DB). 

-S. 3 (1) (a) — Restriction under. Is reason¬ 
able both from substantive and procedural 
aspects. 

The question whether the restriction imposed 
by certain provision of law is a reasonable res¬ 
triction, must be determined on the nature ot 
the right claimed, the object to be achieved, the 
means employed and the limitations imposed, and 
for this purpose both the substantive and proce¬ 
dural aspects or the impugned restrictive provi¬ 
sion must be examined. Judged by both the sub¬ 
stantive and the procedural aspects, Section 3 
( 1 ) (a) of the M. P. Public Security Act (25 o» 
19591 falls within the limits of authorised restric¬ 
tions on the right conferred by Art..19 ' > 1 

Alii 1952 SC 190. Rel. on. An I, » il*Kl 
Jab LJ 303: 1904 (2) Crl U 160. ILR IJ®®?' 
Madh Pra 778: AIR 1904 Madh Pra l/o (1/8) 
(PI B) (Pr 7) (DB). 

_ s •» m (n) — Validity — Imposing of res¬ 
triction without notice or hearing - Unreason- 
ability of procedure does not affect validity of 
Section 3 (1) — Doctrine of natural Justice 
Annlleabllllv — Order nol quasi-Judlclal — Action 
undcr^b preventive In nature - Therefore, cxccp- 
lion to rule of natural justice. 

Validity of Section 3 (II is not affected by he 
unreasonableness of procedure based on jj 
ground that the restriction under that 
can be imposed without notice or w thout heal¬ 
ing the person affected by the order. Giwng 
of a notice or a hearing to a person again 
whom a restriction order was intended to be 

made before the making of that « rdcr f cann ° h l 
sine qua non of the cons nationality of such a 
legislation. It is true that according to rules o 


cial. When the State Government or a District 
Magistrate makes an order under Section 3 (1) 
of the Act, it or he does not exercise any quasi 
judicial function. Thai apart, there is an excep¬ 
tion to the rule of natural justice and that is 
that the hearing requirement may be excluded in 
emergency or under extraordinary exceptional, 
circumstances. Action under Section 3 ( 1 ) is of 
a preventive nature, and the object of making an 
order under that provision would be altogether 
deleated if the order is not made promptly but 
deferred until after the person intended to be 
affected by ttie order is heard. AIR 1952 SC 196, 
Observations of Mukherjee J., in AIR 1950 SC 
9il, Rel. on; AIR 1952 SC 221 and AIR 1956 SC 
559 and AIR 1956 SC 585 and AIR 1954 SC 229 
and AIR 1961 SC 293. Disting. 1964 MPLJ 209t 
1964 Jab LJ 303: 1964 (2) Crl LJ 160: ILR 

(1965) .Madh Pra 778: AIR 1964 Madh Pra 175 
(179) (Pt C) (Pr 8) (DB). 

-4*. 3 (1) (a) — Order under, based on satis¬ 
faction of the State Government or the District 
Magistrate with regard to prejudicial activities of 
a person — High Court will not enter into the 
truth or adequacy of grounds communicated to 
person if they have a rational probative valuo 
and are not extraneous to the scope of Sec¬ 
tion 3 (1) — The past activities of the person 
are relevant in giving rise to the subjectivo 
mental satisfaction of the State that the person 
was likelv to indulge in objectionable activities. 
AIR 1951 SC 481 and AIR 1952 SC 350, Rel. on. 
1964 MPLJ 209: 1964 Jab LJ 303: 1964 (2) Crl 
LJ 160: ILR (1965) Madh Pra 778: AIR 19M 
Madh Pra 175 (181) (Pt D) (Pr 12) (DB). 

-S. 3 (H (a) — Scope — Order of extemment 

for acts constituting penal offences — Order held 
not invalid on ground that such acts could bv 
enquired into and tried bv Courts of law under 
Criminal P. C. 1904 MPLJ 209: 1964 Jab LJ 
303: 1964 (2) Crl LJ 160: ILR (1965) Madh Pra 
778: AIR 1964 Madh Pra 175 (181) (Pt E) (Pr 12) 
(DB). 

-S. 3 (1) (b) — Validity — Asking a person 

lo remain at particular place — Restriction Is un¬ 
reasonable — Constitution of India, Art. 19 (1) 
(d) and (5). 

The power of the Slate Government or the 
District Magistrate as provided by Clause (b) o» 
Section 3 (II of the M. P. Public Security Act, 
cannot be held to be in the nature of reasonable 
restriction of fundamental right under Article 19 
(1) (d). The restriction under il has no reason¬ 
able relation to the subject in view but is so 
drastic in scope that il goes much in excess ol 
the object slated in Section 3 (1). It is a very 
serious matter to ask a person to leave his home 
and hearth and go and reside in some other 
place in the Slate where he is an utter stranger, 
where the climate may be uncongenial to turn 
and where he has to experience difficulties in the 
matter of accommodation and maintaining him¬ 
self It is difficult to see how the object stated 
in Section 3 (II is advanced bv immobilising a 
person in a certain place. If the activities of iJ 
person in a certain area fall within the miscnier 
of Section 3(11 and il is desirable that he should 
be asked lo remove himself ns far away as pos¬ 
sible from that area, then the obvious course to 
adopt is to extend the area within which he can¬ 
not remain by making an appropriate order under 

legislation. i> ■;> . ri - hl is sought Douse (a) Bv asking a person to remain m 

!o' 1 bc°‘affeeled by aTachon or order should be a particular place, his freedom^ of movement, w 

Sari baf.« «tk». U lake. o.- order passed 

against him. But the doctrine of natural justice 
is attracted only where the function is quasi judi- 


other parts of the State and the whole country 
is unreasonably ^5!%S?mJ b U! U* 


lion 3 (1) held invalid). 
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Jab U 303: 1904 (2) Cri LJ 160: ILR (1965) 
Madh Pra 778: AIR 1904 Madh Pra 175 (181, 182) 
(PI F) (Pr 14) (DB). 

-S. 3 (1) (c) — Scope — Clause (c) is in¬ 
dependent of other clauses — Restriction requir¬ 
ing person to notify his movements — Held, 
permissible and, therefore, not unconstitutional 
— Constitution of India, Article 19 (1) (d). 19G4 
MPLJ 209: 1964 Jab LJ 303: 1964 (2) Cri LJ 160: 
ILR (1965) Madh Pra 778: AIR 1964 Madh Pra 
175 (182) (Pt C) (Pr 15) (DB). 

S. 3 (1) (b) — Order under passed after 
declaration of emergency — Clause ib) held to 
be invalid as offending Article 19 { 1 ) (d) of the 
Constitution — Order passed held not immune 
from attack — Order cannot be supported undei 
Article 358 — Constitution of India, Articles 19 
0) (d) and 358 — AIR 1955 SC 549, Disting. 
1964 MPLJ 209: 1964 Jab LJ 303: 1964 (2) Cri 

(P 17° DB* Pra 175 (182) (Pt H) 

SECTION 12 

S. 12 (1) — An order under Section 12 (1) — 
Satisfaction of State Government — Justiciability 

— Basis of satisfaction — Action under S. 12 (1) 
when can be taken. 

An order under Section 12 (1) can be made bv 
Uie Stale Government only after satisfying itself 
as to the matter mentioned in Sub-section (I). 
out this satisfaction is open to review by the High 
Court when the person aggrieved by an order 
made under Sub-section ( 1 ) moves the High 
Court for setting aside the order. When there¬ 
fore, a person applies to this Court under Sub-sec- 
mwK ’ ,J ? is C° url has to sec is whether 

m J. ,' I Y! en . al tha ' "; as bcfore lhe Slate Govem- 
“S?* ,1 thc 1 . ,, r nc , of lhe making of the impugned 
satisfaction of the Government with regard 

L°J h . ab,ec,i r ble charac,er ‘he publication 

affoniT. 0r • l ? S r ry . and whelhcr that material 
affords any justification for confirming, varying 

or reversing the order of the State Govenmen? 

The requiste satisfaction under Section 12 (11 

must, therefore be as to whether the reasonable 

and natural effect of the sale, distribution oi 

- r n ° f !\? P ubl,ca * l0 n in question would be 
to underm,ne the security of the State or to 

K '« '. he , maintenance of public order or to 
tin l decency or morality. The publica¬ 

tion said to be of the mischievous character men- 
honed Section 12 ( 1 ) must be rend as a whole 

Section a,, i2 fr m °n d H-‘r er “.- spiri ‘- For purr,0si -' s " f 
drnwo Kof 1 distinction must necessarily bo 

fhe one h WCC . n “ ? ,5, °^ nl or Hterary work, on 

Nicies " n,,n « su, h IIS newspapers 

^ ph es ? nd olhcr publications meant 

Tti ir,?,K nU,n f a , nd ordinnr y man on the other 

in T the n hrr°r fa S “ y - ° f lhe objectionable matter 
n the publication is immaterial for determination 

publications Tby 

mm&rn 

hands the publication is likely ^o°faU. m, ° 

exerehed°^ft C greaV^autlonbantf'rcgu^e^^y 


full observance of the limitations imposed by the 
provision. 

Applying these principles, it was held that the 
lesson in question was not of the nature des- 
tribed in Section 12 tl). 1963 (2) Cri LJ 621: 
1963 MPLJ 489: 1963 Jab U 499: ILR (1964) 
Madh Pra 694: AIR 1963 Madh Pra 301 (303, 304, 
306) (Pt A) (Prs 7 to 10, 17) (DB). 

S. 12 — Order under — Petition for setting 
aside order taking aid of Section 12 (5) of the 
Aft — It is not open to petitioner to challenge 
the validity ot Section 12. See Evidence Act 
!1872). Section 115. 1963 (2) Cri LJ 521: AIR 

1963 Madh Pra 301 (DB). 

-S. 12 (!) and (5) — Whether a periodica) 


will undermine public security is to be subjective- 
!y determined by Stale Government — The Gov. 
eminent is not bound to hear person before pass¬ 
ing order — Order of the Slate Government is 
not assailable on the ground that the applicant 
was not previously given an opportunity of being 
heard nor for the reason that the grounds for 
the satisfaction of the State Government were 
not disclosed in the order — AIR 1950 SC 

! 9 *} 9 62 * : 1959 MPLJ I**; AIR 1959 SC 107; 

^ 9 mo “nd AIR 1958 SC 398; 1958 SCR 

1240, Rel. on. 1963 MPLJ (Notes) 200. 

SECTION 20 1 

—-s. 20 (1) and (2) — ‘Regulate the entry ot 
PST* t>,Cun,D ~ °* — Government order pro- 

WOrk,B * ln Protected area from 
hoWlug meetings, processions or demonstrations 
In the area — Order is Intra vires. 

The power under Section 20 (1) of the Act can 
c zeroised by the Government whenever tha 
Government considers it necessary or expedient 

ent™ rcs * of Rcneral public to regulate tho 
f r a '°. , of ,, Persons into any area. The words 

lions 3 he nff Cn 'i r '’ pcrsons ' also imply reside- 
lions being placed upon the persons who are 

« X'TTV % t,r„eT,. h IS r °,S 

to W S.‘? , cSndil“o I1 , to.f“JheT “Si To, 

raw*! ts- s sdr“ Vy» 

3™r,o tvcTs „ ot "Hhr.T 

itself. 1905 Jab U 296: IMS Mni t ^ e , R S,H . , “ t 5 

(Pt B) Vpr 7 9) : (DB). 1 ® 65 M “ dh Pra 137 139) 

Wo, fl** secumtv 

SECTION n 

under Section 11 oTThe^M e p er e isinR . ( ,be . P°wers 
Act (23 of 19501 is not acUng nf a^' Measurea 
the meaning of Article 14 r person within 
hence the provisions in Section n ns,i,u,ion a » d 

« a r A s 

determine - p0VVer to 

Perty° V 1953 NdITu ill- WC i L r 

AIR 1968 Nag & ( „}% ft ( g«« ». 
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SECTION 12 


-Ss. 12, 15 — Act docs not contravene Arti- 

eJe 21, Constitution of India — Constitution of 
India, Article 21. 

The Act docs not contravene Article 21 of the 
Constitution of India. 

Law in Article 21 means State-made or enact¬ 
ed law and not the general principles of natural 
justice. Procedure established by law thus means 
procedure prescribed by the legislature. 

The accused has no absolute right to be tried 
under the Code. No person has a vested right 
in any course of procedure. Section 1 (2) of 
the Code recognises the special jurisdiction or 
power conferred or any special form of proce¬ 
dure prescribed by any other law. The Legisla¬ 
ture is left tree to lay down any procedure with¬ 
in the ambit of the legislative powers conferred 
by Entry 2 of List III (Criminal Procedure) sub¬ 
ject of course to the limitation that there is no 
invasion of fundamental rights. 

Article 21 is not intended to be a constitutional 
limitation upon the powers of the Legislature 
otherwise conferred bv the Constitution. 

The Act is not open to challenge on the ground 
that the Legislature was not competent to under¬ 
take legislation in respect of special criminal 
Courts. 1052 Crl U 646: 1952 Nag LJ 500: AIK 
1952 Nag 118 (122) (Pt A) (Prs 19, 21, 22) (DB). 

SECTION 14 

-S. 14 — Validity — Discrimination In crimi¬ 
nal trials — Provision contravenes Article 14, 
‘Constitution of India, in so far as it empowers 
State to direct trial of any case by Special Judge 
and Is ultra vires — Constitution of India, Arti. 
cles 14 and 13. 

The power given to the Stale Government under 
Section 14 to direct that nnv particular case be 
tried under the Act in a different way from that 
in which it would ordinarily have been tried in 
volves discrimination and infringement of Arti¬ 
cle 14 of the Constitution. It enables the State 
Government to discriminate between man and 
man in (he same locality—i« may be even in res¬ 
pect of the same or a similar crime and to send 
one of them for trial bv « Special Court, with 
all the risks and disadvantages which the special 
procedure involves, while leaving the other to be 
tried in the normal course by the regular Courts. 
It is an uncontrolled and unguidcd power lclt in 
the hands of the Government. 

There is no discrimination if certain offences 
or classes of offences arc directed to be tried by 
a Special Judge. Persons accused of such offences 
would be treated alike. They will be all subject to 
the procedure governing the trial of cases under 
the Act bv a Special Judge. The power to direc 
certain classes of cases to be tried by a Special 
Judge may not also be regarded as discrimina¬ 
tory if there arc good reasons for classification 
of such cases and treating the cases and the 
persons charged in such cases differently from 
S cases and .he persons charged herein 
Civil Revision Nos. 912 and 11U 
1951 (Cal); AIR 1052 Cal 150 (FBI, Rd. on, 
-o IA 57 Disling; Case law discussed. 

(Editorial Note In Stale of West Bengal v. 
Anwar Ali Snrkar, AIR,1952 SC 75. winch was 
in appeal from AIR 1952 Cal lo0 (FBI. the 
Supreme Court has held that the whole of Sec¬ 
tion 5 (1). West Bengal Special Courts Act (10 of 
S. (corresponding to Section 1 of the Madhya 
Pradesh Security Measures Ac (23 ol 19o0). is 
ultra vires as it contravences Article 14. Constilu- 


SECURITY MEASURES ACT (1950), S. 12 

lion of India. In view o( the Supreme Court 
decision, this decision, which agrees with the 
view ol the Calcutta Full Bench Case and hold- 
Section 14 only partly ultra vires, requires to be 
reconsidered. 1952 Crl LJ G46: 1952 Nag U 300; 
AIR 1952 Nag 118 (123) (Pt B) (Prs 20, 27) (DB). 

SECTION 15 

“ Ss. 15. 12 — Act does not contravene Arti¬ 
cle 21 , Constitution of India — Constitution of 
India. Article 21. See Public Safety — Madhya 
Pradesh Security Measures Act (23 of 1950), Sec¬ 
tion 12. 1952 Cri LJ 040: AIR 1952 Nag 118 

(DB). h 


-MADRAS MAINTENANCE 
ORDER ACT (1 of 1947) 

SECTION 1 


OF PUBLIC 


-S. 1 — Date of commencement — 12lh March 

1947 should be taken as date of commencement 
of the Act — Madras General Clauses Act (1 of 
1891), Section 5. 

Madras Maintenance of Public Order Act has 
not fixed any date or time for its commence- 
ment. Under sub-clause (3) of Section 1 it comes 
into force at once. The assent of the Governor- 
General was received on 11th March 1947, but 
the assent was published in the Fort. St. George 
Gazette only on 12th March 1947. In view of Sec- 
lion 5, Madras General Clauses Act (1 of 1891), 
12th March 1947 should he taken as the date of 
the commencement of the Act: (1870) 4 QBD 
230 and AIR 1948 Mad 288, Ref. (1949) 2 Mad 
LJ 663: 1M9 Mad WN 733: 51 Crl U 615: AIR 
1950 Mad 243 (246) (Pt A) (Pr 5) (DB). 

-S. 1 (4) — Power conferred upon Provincial 

Government to extend duration of Act by Sec¬ 
tion 1 (4) Is delegaliou of legislative power and 
Is not valid. 

The power of cxlcnding the life of an Act is 
really a power lo bring the Act itself into exist¬ 
ence for a further period and if not so brought 
would cease to be law. A bare power to extend 
an Act is not in the nature of conditional legis¬ 
lation. Such a power cannot be delegated. The 
power of extending the life of an Act is clearly 
legislative power. The power conferred upon 
(he Provincial Government to extend the duration 
of the Act bv Section 1 (4), Madras Maintenance 
of Public Order Act, 1947, falls under the cate¬ 
gory of delegation of legislative power and is not 
valid. The Madras Maintenance of Public Order 
Act 1947, ceased lo have operation and died a 
natural death on lltli March 1948: AIR 1949 
i-'C 175, Foil. Case law discussed. (1949) 2 Mad 
LJ 603: 1949 Mad WN 733: 51 Cri LJ 015: AIR 
1950 Mad 243 (251, 254) (Pt B) (Prs 12, 17) 
(DB). 

SECTION 2 

_S. 2 (7) — Breach of rules — Offence — 

(Penal Code (1860), Sections 40. 42). 

The Madras Maintenance of Public Order Act 
is a local law within the meaning of Section 4.. 
Penal Code, applicable to the State of Madras. 
A local law docs not necessarily include all the 
rules made under the provisions of a local law 
Where a local law declares a breach of the rules 
made under its authority to be punishable, then 
n breach of such rules constitutes an offence 
within the meaning of Section 40, Penn Cod 
Therefore, when the act in respect of which np 
prehension or detention is made is in respect 
un offence falling within a local law, it will b 
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a detention in rcspecl of an oITcncc falling with 
the meaning of Section 40. Penal Code, and 

ncr*lll» Kl’ nlhurc till. ^.>nnnn 1... (I.. .1. I .. * _ 




in uiv uiv.iiHHK ui ovviMiii -iv. rcnai c.oue, and 

a rescue by others and the escape bv the detainee acquired .. 

attracts the application of Section 225-11. Penal 1950 Mad 102. Rcl. on. 

Held, further that the conduct of* the Govern- 

9nl in n At nrAr I! . 1 . a . c it 


ollracls Ihc application oi .Velum 225-11. Penal 
Code, provided the detention is lawful. 1933 Mad 
\VN 302: (1953) 1 MU 653: 55 Cr LJ 396: Alii 
1954 Mad 321 (322. 323) (Pt A) (Pr 11 ). 

-S. 2 (G) — No action taken under Section 2 

(0) — Invocation of Police Acl (1801), Section 23 

— Permissibility. 

Where beyond passing tile detention ordci 
there is no evidence that action had been taken 
under Clause (6) ot Section 2 the defect cannot 
be got over bv invoking Section 23 of the Police 
Act, 1861. (1953) 1 MU 653: 1953 Mad W.N 

(pf BMP r j3) ,J 398: A,K 1934 Mad 321 (323) 

rvT^'. 2 d) and (2) — Order of detention by 
Uislricl Magistrate — Wrong section inserted 
there'll — It cannot be said that Disricl Magi. 

, not heslow attention on action lie took. 
IM9 Mad \VN 518: 62 Mad L\V 073: (1949 ) 2 Mad 
{£,33/: 1952 Crl LJ 1206: AIR 1952 Mad 606 
(607) (P| C) (Pr 4) (DB). 

S. 2 (1) Satisfaction of detaining authority 

— Antecedents, including activity outside Pro¬ 
vince, can be considered. 

Jr "-r °u jcc ! of ,he Act is essentially pre 
fram iL' , he <lc t : "" i ng authority is satisfied 

from the antecedents (including activities outside 

!d , ; ,V L n : C> ‘r, ^ ' ,erson sought to be detain 
' “ > h ° ll , ko L y . , ° ac ' in 'he same mannei 
hereafter ns lie line! been doing in the pa st then 

d is perfectly open to the detaining Authority 
o pass an order of detention. It is not necessary 
to wait until mischief is done before preventive 
^' l0 ?s are invoked. (1950) 1 Mnd LJ 09* « 

K 6 , 3: r , | 9d . 0 I "' N >930 Mad \VN 

(Pm 3^4) (DB). U A " { 1850 Mad 405 f 40 ") 

—Ss. 2 and 3 — Detenu arrested, fo r offence 
under Explosive Substances Acl — Subsequent 
order of detention under Madras Act 1 of 1947 

m . CrCly « ba ‘ delt "« was ImuggT 
nJo Communist camps In 
Hyderabad Stale - Lack of good faith on narl 

of G A°e V | ern i m | C e n 'ii~ Ground being outside purview 

?189?1 WM n,l ° n J S - Criminal P C. 

2 Section 491, (Per Horwlil and Salva 

In*). R “° J,; "a'ukrishna lye, J., dlssent- 

m, T1 niT„ l ! C,enU ; n r rcs,cd for having committed 

s£r - F « 

niereh' staled “T 1 s ! ,ppllcd '« detenu 

transnorfina \ . the detenu was clandestinely 

munist cnmn« CI ’ nil li c, ! p °, S1VC substances lo Com- 
noUhL ,i! n Hyderabad State but they did 

nwnists in °IK-H ° of the explosives to Com- 

transquillity oMhe^fd™"'P W0 . uld cnd,lr >K e r the 

applied SECT ^ 

OalnkrlshmT A° rwi11 n . nd s “>vannrnyana Rno JJ.; 
-round ZL 1 - Ayynr J - dissenting) that ns the 

view of the Act Cd |he Vn « J' n,ire ‘ y , ou,si dc the pur- 
iustifled. I, A 1‘ ft ? rder ,° f detention was not 
definitely staledWi.. have b J CC “. s Peeiilcnlly and 
detenu which ‘SjW* . ,hc nelivi,y of ">« 
public peace of MnA C “. d “ 0 endanger tho 

an order of diinni^ ° S pr . eSM,c R c .Y so as to justif\ 

pennS/fJfS ° n cSur d . Cr .o he 

tVol. 12 ] Fn^ ^ ' R ° ,hC SC ° pe 


of the grounds bv inference or implication or to 
interpret the grounds in the light of knowledge 
nermired bv it through other channels: AIR 

1 i* A V» t 


iMuiivi nut me cunuuci ui* me uovern* 

menl in not prosecuting the detenu for an offence 

under the Explosive Substances Act which was 

punishable with a longer term of imprisonment 

allorded a basis for inferring lack of good faith 

on its part. 1 be Act is not intended to enable 

the Government to deprive the liberty of a sub 

iect by first putting forward a case which they 

know fully well could not he substantiated in 

a Court ot law and then lake advantage of the 

provisions ot the Act and detain the person in 

Jad (1949 ) 2 Mad U 711; (19-49) Mad \VN 831: 

Crl V 670: A,R 1950 ‘' ,Qd 266 (267, 269) 

(Prs 2, 3, II, 12) (DB). * ' 

——S. 2 (1) — 11 Is .satisfaction of detaining auth¬ 
ority that gives Jurisdiction to 11 to acl — Courl 
nol to examine conscience of detaining authority 
whether reasons for detention were sufficient — 
Detaining authority not exercising Its mind at ail 
or acting upon Irrelevant considerations — High 
Lourt can interfere under Section 491, Criminal 
«• C. — Criminal P. C. (1898), Section 491. 

Before at all exercising the power of detention 
and passing an initial order, therefor, the Pro. 
v.i cml Government or its duly empowered dele¬ 
gate, must be satisfied that a person is acting oi 

irnE. °, “ C ‘ ?r like ‘ V ,0 act in a manner pre- 

"r, r-s 

live standard ot satisfaction. The Court cannol 
cxainine the conscience of the detaining authority 

verc d u mc enT hC! { , o r il t s . reasons for LlfiKiS 
were sun k. lent. No outside decision is involved 

in Ibis matter of satisfaction yvhich rests solel\ 

ori/v ci. C 5 ,ni ! nulhority. The detaining auth- 
\ can act on hearsay evidence and is nni 

dence T, dC T i,s . satisfaction from legal eri 
! . , Th * "'formation on which it acts is like 
I- be of a confidential character which need 

<4 Ss “jwrssr rrs* tu ? 

""iho P S , l ' f ° re “ ' h “' i. 

f iTsssr^w-saa ,hc - -ui 

IShISS'SI 

order under tho scSn If The " i! t ° fT be . nn 
material before (he Court for hlw- s 4 J fflc tcnt 
recital in the order is in J. V° ldinR lhal th e 

Hifih Court would interfere c .• n the 

Criminal P. c Section m und P r Section 491, 

cinl Government to "! e Prov >n 

the grounds on which an^rehw° ^detenu 
has been mndc against hir^ tnifiv. h s dc , len "°" 

hI # m ,C te a 5ak? ^ r e C pTso d nTntion CCCSSn ^ ‘ V °" ena W« 

for (lelention. If ,h« cr0 J s 
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furnished disclose that the detaining authority 
had not exercised its mind at all or had applied 
its mind to and acted upon considerations wholly 
irrelevant to and outside the ambit and scope ol 
Section 2 ot AU 1 ol 1947. then it is open to 
the High Court to hold that the detaining auth¬ 
ority had not the requisite satisfaction regarding 
the necessity lor detention and that the deten. 
lion is bad lor that reason, it is not permissible 
for the High Court to go into the correctness ol 
the facts alleged by the detaining authority but 
it is equally clear that accepting the facts at 
their face value, the Court can say that the satis 
I action of the detaining authority is not a real 
satislaction or a satistaction in accordance with 
law; Case law referred. 1949 Mad \Y.\ 549: 
(1949) 2 Mad U 319: 51 Cri LJ 525: AIR 1959 
Mud 102 (173, 174) (Pt B) (Prs 28, 29, 39) (DB). 

-S. 2 (1) — Acts done in approximate past 

to be relied upon to obtain satisfaction. 

Acts done in the approximate and immediate 
past and not in the remote past, should alone 
be relied upon to obtain the satisfaction that is 
required under Section 2 (I). 1949 Mad \VN 549: 
(1949) 2 Mad 1J 310: 51 Cri U 525: AIR 1950 
Mod 162 (174) (Pt C) (Pr 3ft) (DB). 

-S. 2 — Some of grounds disclosed being with¬ 
in ambit of the Act and some outside — Order 
of detention bad — If however some grounds are 
good and some are vague and Indefinite, order 
of detention can be Justified on grounds that are 
definite. 

If the grounds disclosed contain grounds, some 
within the ambit of the Act and some outside it. 
the order of detention would be vitiated whollv 
as in that event it would be impossible to say 
which of the grounds and to what extent the 
detaining authority was influenced bv acts out¬ 
side the Act in making the order of detention. 
If, however, some of the grounds are good and 
some are vague and indefinite and uncertain, tin 
grounds which are uncertain and vague may be 
ignored and may be treated as non-existing, and 
the order of detention can be tusl'hed on the 
grounds which arc detinite ami certain AIK 94J 
FC 1 and AIR 1948 Bom 334i (FB). Ret. on. 1949 
Mud \VN 549- (1049 ) 2 Mad LJ 310: ol Cri LJ 
a£ AIR 19St Mad 162 (165. 174) (Pi D) (l'rs 6. 
32) (DU). 

_S 2 — Detenu not to litigate fuels — High 

Court' cun however scrutinise grounds disclosed 
to find out conditions of mind of detaining auth¬ 
ority. 

The detenu cannot litigate facts and must ac¬ 
cept the facts disclosed bv the executive auth. 
oritv. Rut if the reasons which influenced detain- 
ing authority in making the order of detention 
ure disclosed and put on the record bv he Gov 
eminent High Court can scrutinise them to tin. 
out the condition of the mind of jhe 
authority when it made the order. In ' ,c * 

“ver of the presumption of regularity an 

validity attaching to an official ««•"; "JJ 1 js 
the face of it. in view of the rule . ,n " “ . 
only the satisfaction or state of mind f the 
detaining authority without reference o an 

,r.L. n 'pn"t„c“f Governmenl 

the power xesled n he ^ facts 

=S,V-as « 

(DB). 


-S. 2 — Order of detention nol disclosing satis¬ 
faction of detaining authority Is bad on face ot 

An order of detention may be bad on the face 
ol it it it does not dislosc the satisfaction of the 
detaining authority that the person ordered to be 
detained has acted or is about to act or is likely 
io act in a manner prejudicial to public safety 01 
the maintenance of public order: AIR 1949 Mad 
596. Rei. on. 1949 Mad \VN 549: (1949) 2 .Mad U 
310: 51 Cri U 525: AIR 195ft Mad 162 (175) 
(Pt F) (Pr 34) (DB). 

-S. 2 — Person already arrested under Sec¬ 
tion 151. Criminal P. C. — Order of detention 
nol mala fide for that reason. 

Merely because the order lor detention is made 
where the person concerned has already been 
arrested under S. 151, Criminal P C. the order can¬ 
not be said to be mala tide. 1949 Mad \Y.\ 549: 
(1949) 2 Mad U 310: 51 Cri LJ 525: AIR 1950 
Mad 162 (176) (Pt H) (Pr 37) (DB). 

-S. 2 — Association with parly declared illegal 

— No Inference that person was acting In pre- 
Judicial manner. 

Even if a party is declared illegal, the mere 
association with that parly would not justify the 
inference thal the person was acting in a mannei 
prejudicial to public safety. 1949 Mad W.N 549: 
(1949) 2 Mad LJ 310: 51 Cri LJ 525: AIR 1950 
Mad 162 (171) (Pt L) (Pr 17) (DB). 

- 2 — Person taking part in elections or 

criticising proposal of Government to award com¬ 
pensation to Znmindars — Activity of person not 
to be considered as endangering public safety. 

A political party is entitled to take part in 
the municipal or other elections and for that 
reason alone it cannot lie said that the activity 
of a person concerned is such as to endanger 
public safety, nor bis criticism of the proposals 
of the Government to award compensation to the 
Zamindars and inaindars under legislation pend¬ 
ing sanction before the Governor General lor the 
abolition of the Zamindaries. 1949 Mud \\ N M9s 
(1949) 2 Mad LJ 310: 51 Cri LJ o2o: AIR I960 
Mad 162 (171) (Pt M) (Pr 17) (DB). 

_Ss. 2 (1), 15 — Authority of detaining auth¬ 
ority need not be disclosed in order of detention. 

It is nol necessary to disclose the authority of 

Hit- District Magistrate passing an order under 

Secion 2 (1) in the order of detention. 1M9 Mad 
wv (1449) 2 Mad LJ 310. 51 Cri LJ oao. 

AIR K Mad 162 ,172) ,P, N) (Pr 21) (DB). 

_Ss 2 ( 1 ) and 15 — Delegation of power — 

Meaning of - Delegation does nol mean puling 
with all power bv delegating authority — Nollli- 
ralion No. G. O. No. Ms. 907. dated 21st March, 
1947 — Effect of - Provincial Government can 
still exereise power under Secllon 2 (1) (“)• 

Delegation, as the word is generally used, does 
not implv a parting with powers bv the l'” s 
who grants the delegation, hut points rather I 
the conferring «»f an authority to do thingsi which 
otherwise that person would have to 
The notion, therefore, that the use of the word 
•delegate’ implies that the delegating authority 
parted with their own authority is ".'Son No 

Even if the language of (he No'flcnlion ^ 

G. O. No. Ms. 907. dated 21st March 1947. *«J 
otherwise, it is clear that merely because »«• 
Commissioner of Police is authorised bv ™ 


PUBLIC SAFETY — MADRAS MAIN. OF PUBLIC ORDER ACT (1947), S. 2 


1123 


The Government order in (i. (). No. Ms. 907. 
dated 21 si March 1947, however, makes it dear 
that the District Magistrates ami the Commissioner 
ot Police. Madras, were also empowered to exer¬ 
cise powers under Section 2 (1} in addition to 
the Provincial Government. It is not an absolute 
transfer by the Provincial Government of the 
power to pass an order of detention under Sec¬ 
tion 2 (I) of tile Act, but a partial delegation or 
transfer of its power which is not prohibited bv 
Section 15 of the Act. In view of the language 
of the Section, it would be perfectly open to the 
Provincial Government to say that they would not 
part with the power under Section 2 (1} entirely 
and would reserve to themselves a part of it. Of 
course in the case of the same person the Provin¬ 
cial Government and the Commissioner of Police 
at Madras cannot exercise the power of detention 
under Section 2 (1) of the Act. Hut there is 
nothing in the provisions of the Act to limit or 
res Irk I the authority of the Provincial Govern- 
cnen to delegate its powers in the manner in 
which it was effected in the G. (). above refer 
red to. (1949) 2 Mad LJ 61: 62 Mad LW 473: 
1949 Mad WN 5U9: 51 Crl IJ 424: ILK (1950) 
Mad 167: AIR 1950 Mud 100 (101, 1021 (PI A) 
(Prs 4, 5) (DB). lit 

-S. 2 (1) — Satisfaction under Detention 

of person In province — His activities outside 
province can be considered In arriving at satis¬ 
faction. 

The Act applies to the whole of the Province, 
and the danger contemplated bv the Act is the 
danger to the public safety and maintenance ol 
public order of the province. The antecedent 
Ins lory of the person-whether lie lived in Malava 
or elsewhere it does not matter — mi long as it 
# uns Proximate enough in date, if it is such as 
to produce the salislaction in the mind of the 
detaining authority that the person concerned 
was likely to act in a manner prejudicial to 
public safety and the maintenance of public 
order, will be perfectly relevant material undei 
J ,iere no objection for taking 
mto consideration under Section 2 (1) of the Act 
the activities of the person outside the province 
lo justify action under Section 2 ( 1 ) of the Act 
'Mien at the time of action the person is in the 

li3S n M‘-i IKS 9 L 2 Mad LJ 01: 02 Mod LW 473: 
“* d WN 600: 51 Crl U 424: ILR (1950) 

(DB) 1671 A,R 1960 Mnd 100 «<*) (Pi B) (Pr 7) 

SECTION 2-A 

n S ' 2 A . l ns “mended by Ac! 17 of 1948) — 
Tor conviction under Section 2-A prosecution 
must prove that accused lind knowledge or luid 

been « | C ' CVC " al "" ,,,dcr of •'‘•lotion hnd 
cen passed in respect of person harboured In 

him — Original order of detention not produc¬ 
ed by prosecution - Proof or order by news- 
paper evidence is not sufficient when case dors 
not fall under Section 65, Evidence Art — 

Motion cannot be sustained - AIR 1944 PC >>4, 

105 ' i. ,872 >’ See I ions 64. 65. 

1951 M\\N Crl 71: 1951 Mud WN 243* fl95n 9 

Mad U 52: AIR 1053 Mad 780 (781) (P, 2)! 

( V» nn,endc ' 1 by Madras Act 17 

S a wan ‘ cd f«r detention un.ler 

x., " , 0 fo y n(1 enneealed in uccuse.l’s house _ 

B 1 «■ “ B! SUM 

oTlM8?* A ?! {as aracnded by Madras Act 17 

"= as 


tea shop — No evidence that accused supplied 
either lood or drink to him — No offence under 
Section 2-A ill. 195! Mad WN 203 (2): 1951 Mad 
WN (Cri) 55 (2): (1951) 2 Mad U 29. 

SECTION 3 

-S. 3 — Detenu arrested for offence under Ex¬ 
plosive Substances Act — Subsequent order of 
detention under Madras Act. 1 of 1947 — Grounds 
slating merely that detenu was smuggling ex. 
plosives into Communists Camp in Hyderabad 
Slate — Lack ot good faith on part of Govern¬ 
ment --Ground being outside purview of Act, de¬ 
tention is illegal. See Public Safety — Madras 
Maintenance of Public Order Act (1 of 1947), 
Section 2. 51 Crl LJ 670: AIR 1950 Mad 266 
(OR). 

-S. 3 — l nreasonable delay In complying with 

provisions of Section 3 (1), (2) or (5) Con-» 
linuance of detention becomes illegal. 

Where Ihc delay in communicating the grounds 
under Section 3 (1» or in submitting the case to 
the Advisory Council under Section 3 (2) or in 
passing final orders under Section 3 (5) is unrea¬ 
sonable and unexplained to the satisfaction of 
ihc Court, it must be held that the continuance ot 
the detention becomes illegal on that ground: 
Case law discussed. 1949 Mad WN 549: (19491 2 
Mud LJ 310: 51 Crl LJ 525: AIR 1950 Mnd 162 
(181) (PI I) (Pr 48) (DB). 

-S. 3 (1) — Grounds .supplied lo detenu being 

vugue and uncertain — His further detention be- 
conic.s Illegal or improper. 

The provision of Section 3 ( 1 ) is mandatory 
and imposes on the Provincial Government a 
duty of communicating to the detenu the grounds 
on which the order was made. So far as the 
grounds are concerned, there is no power under 
the Act to withhold any of the grounds. So far 
as me facts are concerned. Ihc Provincial Govern- 
mcnl arc not hound to disclose all the fads if 
they consider that such a disclosure would be 
against public interest. The Act makes a dislinc. 

While' rm,S - , R r° Un<ls and particulars. 
'I, 1 1 ,'‘ u ; « r,nmds >'"'•* I" be communicated 

ml -such facts as would not endanger public in- 
Icrcst alone could be disclosed, so far ns the parli- 
lulurs are concerned, the Government are to com¬ 
municate lo the detenu so much of the particulars 
as wouM be sufficient in Ihcir opinion to enable 

o ler Thr. Pr?v-. kt> - j l ^-presentation against the 
dcr The 1 rovmcial Government, therefore, has 

lo decide whether the particulars given and 

< .sclosed would lie sufficient lo enable the detenu 

e ar k » ’! 1 c » >rcsen *»‘“Rainst the order. If 

J r?,rr" Wc nnd unccr ' ai n. it would 
, l ,eu lo Government to supplement them 

erne , ,l ,, |o lo “ nable P^oli com 

I'miiii u k •" pr,,pcr roPM'senlation. If ihc 
grounds communicated are vague and uncertain 

rcra c tiS 

J' ad wf«£ n ®r r 2 : Mud 0 LJ V 3l0 f - Or 6T Crl 1 u 

Oil) ! (DB). 060 MUd 182 (16N ’ I82 I (Prs U, 

,r ™ "‘“"""V I 

Sncluhe 0 SS 
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°rcler of detention, there is no further means of 
remedying the defect. In such a case it cannot 
be said that when a Provincial Government fail¬ 
ed to discharge its duty the fact that the de¬ 
tenu did not complain at the time of making the 
representation of want of particulars, he is pre¬ 
cluded from agitating the question before the 
High Court. 1940 Mad \VN 549: (1049) 2 Mad 
U 310: 51 Cri LJ 525: AIR 1050 Mad 162 (170) 
(PI K) (Pr 15) (DB). 

SECTION 15 


——Ss. 15, 2 (1) — Authority of detaining auth¬ 
ority need not be disclosed in order of detention. 
Sec Public Safety — Madras Maintenance of Pub¬ 
lic Order Ad (I of 1947), Section 2 (1). 1049 

Mad \YN 549: (1949) 2 Mad LJ 310: 51 Crl LJ 
625: AIR 1050 Mad 102 (DB). 

-S. 15 — Delegation of power — Meaning of 

— Delegation does not mean parting with all 
power by delegating authority — Notification 
No. G. 0. No. Ms. 007 dated 21st March 1947 — 
Effect of — Privincial Government can still 
exercise power under Section 2 (1) (a). See Pub¬ 
lic Safely — Madras Maintenance of Public Order 
Act (1 of 1947), Section 2 (1). 61 Cr LJ 424: AIR 
1050 Mad 100 (DB). 

SECTION 16 


-S. 10 — Order of detention can be challeng¬ 
ed In application under Section 491. 

In spite of the enactment of Section 16, it is 
now well settled that an order of detention 
made under the Act is open to challenge in an 
application under Section 491 on the ground that 
it was not made in conformity with the powers 
conferred by that Act: Case law referred. 1949 
Mad WN 540: (1949) 2 Mad LJ 310: 51 Crl 1J 
525: AIR 1050 Mad 162 (173) (PI A) (Pr 26) 
(DB). 


-MADRAS MAINTENANCE OF PUBLIC ORDER 
ACT (23 of 1949) 

PREAMBLE 


-p*.. _ Scope and cHect of Act—If special low 

— Special and local laws — Distinction — Escape 
from police custody — When an oiTcnce — 
Arrest without authority or under Improper or 
Invalid authority — Resistance to — If offence. 


The word ‘offence’ means a tiling punishable 
under the Penal Code or any special or local 
law. The special laws contemplated arc laws 
such as those that create fresh offences, i.c., 
laws making punishable certain things which arc 
not already punishable under the I cnnl Code. 
But other Acts arc those that create no ircsti 
offences hut merely provide a supplementary or 
alternative punishment of offences • ircn<lv 
primarily punishable under the Penal Code or 
which can be dealt with under preventive or re 
formative provisions of the Code of Criminal 
Procedure. 

The Madras Act 1 of 1947 (now Act 23 of 
1949), is not a special law. It can be consi- 
dCiCd a local law applicable lo the State of 
Madras. A local law does not necessarily include 
all the rules made under the provisions of a 
local law. Where a local law declares a breach 
of the rules made under its authority to be 
punishable, then a breach of such rules might 
constitute an offence within the meaning oi bee 
lion 10 of the Penal Code. 

A person cannot be convicted of escape unless 
the custody in which he was detained was law 


jul. A person about to be arrested is entitled to 
know under what power the constable is arrest¬ 
ing him and if he specifies certain power which 
the person knows the constable has not got, he 
is entitled to object lo such arrest and escape 
Ironi custody, such custody not being lawful 
one. 

A detention and a rescue by others and the 
escape by the detenu will attract the application 
o| Section 225-H, Penal Code, provided the deten¬ 
tion was lawful. 1953 Mad WN 3G2: 55 Cr LJ 
396: (1953) 1 MU 653: AIR 1954 Mad 321 (322, 
323) (Pis A, B) (Prs 11, 13). 

SECTION 2 


-S. 2 — Provisions relating to preventive deten. 

lion are ultra vires as being Inconsistent with Con¬ 
stitution of India, Arts. 21, 22 — Detention 
whether is validated by Preventive Detention (Ex 
tension of Duration) Order, 1950. 

The provisions of the Madras Maintenance of 
Public Order Act, 23 of 1949, relating to preven¬ 
tive detention, viz., Sections 2 (1) (a), 3, 4, 4-A 
and 15 arc totally repugnant to the provisions of 
Articles 21 and 22 of the Constitution of India 
and are, therefore, ultra vires and void. It, there- 
lore, follows that the detention of a person made 
under that Act cannot he held to be legal, in any 
event after 26 1-1950, which is the date of the 
commencement oi the Constitution of India. 


Further, the Preventive Detention (Extension ol 
Duration) Order, 1950, promulgated by the Presi¬ 
dent on 26-1-1950 with the object of continuing 
the detention of all persons detained under the 
Maintenance of Public Safety Orders and Acts ol 
I he several States prior to the commencement to 
the Constitution has failed to achieve its purpose. 
I he order has proceeded on a clear misconcep¬ 
tion and totally erroneous view of the powers of 
the President under the Constitution in regard to 
preventive detention and the order is therefore, 
void. The detention, of a person which is other¬ 
wise illegal for the above reasons is not validated 
by the President’s Order of 26-1-1950. 


(Editorial Note.— The Preventive Detention 
[Extension of Duration) Order 1950, had already 
lieen repealed at the date of this decision by Sec¬ 
tion 16 of the Preventive Detention Act, 19j0 (4 
,1 1950). 1952 Crl LJ 170: AIR 051 Mad 
1015 (1030, 1031, 1041) (PI A) (Prs 34, 63, 67) 
[DB). 

_v s 2 19 — Ex post facto legislation creating 

' Validity of — Constitution ol India, 


Article 20. 


Per Govinda Menon, J.— Prior to ConsUtu 
ion of India, an cx post facto legislation creat- 
ng a crime for the first lime could be validly 
mule. Thus, by the operation of Section 19. 
tfadras Act, 23 of 1949, all acts done in pursuance 
,[ Madras Act, 1 of 1947, on or after 12-3-1948 
verc rendered valid. Hence, if a person had been 
irreslcd for example, on 17-8-1948 and drained 
■ml subsequently a provision like Madras Act u 
>1 1949 was passed by the Provincial Legislature 
vliicli took effect retrospectively from a dam 
ulterior to 17-8-1948. such an arrest and deten 
ion would lie valid. 

But the Constitution of India, in its Article 20 
-ives protection in respect of convie ion for 
?nces. This means that cx post facto Icgsla «g 
regarding crimes is made illegal. That ,s - 
Z competent either to the Parliament or go 
Legislature of a Slate to enact a law creating 
i crime for the first time and make the 
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retrospective. 1952 Crl L.I 170: AIR 1951 Mad 
1015 (1018, 1020) (Pt B) (Prs 3, 7) (DB). 

-Ss. 2, 3, 4 and 4 (a) — These sections are 

repugnant to and inconsistent with the Funda¬ 
mental Rights provision in Part III of the Con¬ 
stitution. (1950) 2 Mad LJ 207: 63 Mad WN 718: 
1950 Mad WN (Crl) 242: ILR (1951) Mad 135: 
AIR 1951 Mad 269 (273) (Pt D) (Pr 16) (DB). 

SECTION 3 


-Ss. 3, 2, 4 and 4 (a) — These sections are 

repugnant to and inconsistent with the Funda. 
mental Rights provision in Part III of the Con¬ 
stitution. See Public Safety — Madras Mainten¬ 
ance of Public Order Act (23 of 1949), Section 2. 
AIR 1951 Mad 269 (DB). 

SECTION 4 


Ss. 4, 2, 3 — These sections are repugnant 
to and inconsistent with the Fundamental Rights 
provision in Part III of the Constitution. Sec 
Public Safety — Madras Maintenance of Pub- 
'■ c Order Art (23 of 1949), Section 2. AIR 1051 
Mad 269 (DB). 

SECTION 0 


_ . ® (1-A) — Danger to public security — 

Restriction on freedom of speech and expression 
permissible only in cases where danger to public 
safety is involved — Restrictions imposed by Scc- 
non 9 (l-A) arc of wider scope and hence un. 
constitutional olTcndmg Article 19 (2) of the Con- 

. C .r^ ,i,u A ion of India - Article 10 
(2). 61 Crl LJ 1614: AIR I960 SC 124. 

SECTION 19 


is no complete analogy between the Governor's 
powers and the Governor-General's powers. But 
there can be no doubt that the Governor's power 
«»f making law by Ordinances is co extensive with 
the power of the Legislature to legislate subjccl 
lo the restrictions contained in Section 88 , Gov¬ 
ernment of India Act. 

The power of a Governor to make Ordinances 
being as wide as the powers of the Legislature, 
iherc is no reason why a Governor should not be 
at liberty to promulgate retrospective Ordinances 
having the effect even of re opening transactions 
which had been adjudicated upon bv Courts of 
law. The Provincial Legislature can pass a law 
creating a crime for the first time and giving 
it retrospective effect, and a Governor exercising 
the power of promulgating an Ordinance, if he 
conforms to the provisions of Section 88 of the 
Act, can also do likewise and such an Ordinance 
will have the same fnree and effect as an Act ol 
the Provincial Legislature. Case law discussed. 

In Ordinance 4 of 1949 it cannot be said that 
there is no express provision that the Ordinance 
is to apply to a time anterior in date lo its pro¬ 
mulgation, because Section t (3) clearly says so 
In spite of the fact that the preamble docs nol 
in so many terms refer lo the retrospective aspect, 
that portion of it mentioning that it was ncces. 
sary for the Governor to take immediate action 
for the maintenance of public safety and to pre¬ 
vent and to put down disorders involving menace 
to the peace and tranquillity of the province is 
sumcicntly wide to include cases of detentions 
under n previous invalid statute or Ordinance 
section 1 (3) of the Ordinance is not, therefore, 
ultra vires. 


—Ss. 19, 2 — ‘Ex post facto* legislation crcat- 

Ari™ ,S TK° l va, 1 I ? oftcr thc constitution ol 

s itufinn T Th / S co , u ‘ d l,c va,id befor <* the con¬ 
stitution by virtue of Section 19 of Act 23 of 1949 

AclTo C f C, l947 aC V l0 '! C , i" pursu T a,,cc of Madras 

Sco r, Co,,s "' ul ' on of India, Article 20. 

Puhii^ nil Saf , c . v Madras Maintenance of 

Crl I J ? 7 n Cr A,D Cl » f 10401 ' Section 2. 1052 

Lrl LJ 170: AIR 1951 Mad 1915 (DB). 

SCC 'r v . I ! li . da,cs a " previous actions 

wj r c '? u ■ y °' hcr "", nc donc in Pursuance ol 
Madras Maintenance of Public Order lAmrW 

“Sjn Ael (17 of 1948). 1961 MadWN 2M f2P 

1051 Mad WN (Crl) 65 ( 2 ): (loSl) 2 Mad U^O. 

“MADRAS MAINTENANCE OF PUBLIC 
ORDER ORDINANCE (4 ol 1940) L,C 

SECTION 1 

Gov^nn 1 . ~ ° ! Governor-General and 

-L VIV, V® P r0,nul « ale Ordinances compared 

»n T o'dPrr" c rx , c, t H o r r ,o 

circumscribed to those of , powcr ,s 

Governor’s power can he w } lcrens the 

""ssass & 

Therefore, fh.e,,, 2JJ S^e^S^bS 


The High Court haying held that Section 4-A 
of the Ordinance 1 of 1949 was invalid because 
it was only an amending Act and not a re-enact¬ 
ment, it cannot he said that the Governor by re- 

®? a «JVo " , in , S . ec,ions 4 -A and 19 in Ordinance 4 
of 1949 acted in any manner in derogation of 
he decision of the High Court, Sections 4-A and 
IJ of the Ordinance cannot, therefore, be held lo 
v ires thc powers of the Governor 
'J 94 .?' 2 All ER 220 and 1907 AC 8 . Disling. 

T J C lL U .M 1 1959 Mnd WN 2-*: (1950) 1 .Mad 
LI 508: 1050 Mad WN (Crl) 4: AIR 1050 

(DB) 324 (327 ’ m ' M1) (P| (Prs 4 < 5 ’ 10 > *0 

SECTION 4-A 

•—-Ss. 4-A, 1 (3) — Powers of Governor-General 

d i Sr. rn ° r ° promu,Rulc Ordinances compared 

- Latter s powers to make law by Ordinances h 

- SecUons l '% TV ° f , ^islature to legislate 

SECTION 19 

legislate -iScf? ( 3,^4 

(4 0f nd i9«) M ta ne 1 e 5di ^ 

I960 Mad 324 (DB)" ' 61 Crl U 7M: A,R 
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~ Li^A s . MA,NTENANCE 0F public order 

(REMO\ AL OF DOUBTS AND AMENDMENT) 
ORDINANCE (I of 1949) 

SECTION 2 


■Ss. 2, 3 (a), (b), 4 — To remove doubts In 


declaratory Act and to amend an Act. original Act 
must be in force — Sections 2, 3 (a) and See- 
lion 4 are of no effect — Section 3 (b) is enacting 
provision and is valid. 

I<» remove doubts bv a declaratory Act. there 
should be in existence an Act. the doubts in 
which have to be removed. It the Act had 
nlicady ceased to be in force, a declaratory Act 
would have no operation. An amending Act also 
presumes the existence of an nrinigal Act. If the 
original Act. which was a temporary Act. 
terminated alter the lapse of lime, the amending 
Act would be inoperative. The amending provi. 
sions of the Ordinance are of no cdect as the 
main Act came to an end when the first year 
expired. Unless there is a re-enacting provision 
in the Ordinance which amounts to a new Act. 
the declaratory and amending provisions of the 
Ordinance are not valid. Hence. Sections 2. 3 (a) 
and 4 which purport to insert a new Sec¬ 
tion 4-A of the Ordinance are of no effect, as 
they do not purport to enact or revive a new 
law but only seek to amend or clear doubts in 
the old Act. Section 3 (b) however, is an enact 
ing provision though the opening words of the 
section state “For the removal of doubts it is 
hereby declared” and it retrospectively validates 
action, proceedings, notifications and orders made 
under the Act, and it is valid and operative: AIR 
1949 FC 175. Foil. (1949) 2 Mad U 663: 1949 
Mad \VN 733: 51 Crl LJ 615: AIR 1930 Mad 243 
(257, 258) (PI D) (Prs 24, 25, 27) (DB). 

SECTION 3 


3 (b) Is valid — Arrest 
March 1948 are legal. 

Ordinance is valid and 
cannot be said that the 
arrest and detention under the Madras Mainten- 
of Public Order Act of 1947 subsequent to 
March 1948 is without anv legal foundation. 
1950 Mad 243. Foil. 51 Crl LJ 754: 1950 
WN 24: (1950) 1 Mad LJ 508: 1930 Mad 
(Crl) 4: AIR 1930 Mad 324 (326) (PI A) 


3 (b) — Section 
and detention after 12 th 

Section 3 (b) of the 
operative: and hence i! 


ance 

12 th 

AIR 

Mad 

WN 


(Pr 2) (DB). 


-S. 3 

Act and 
in force 
effect — 
is valid, 
ance of 


— Sections 2, :» (a) and 1 arc of no 
Section 3 (hi is enacting provision and 
See Public Safety - Madras Mainten- 
Public Order (Removal of Doubts and 
Amendment) Ordinance (1 of ';|J9). Section ~ 
51 Crl LJ 015: AIR I960 Mad 243 (DB). 

SECTION 4 

_S. 4 _ To remove doubts by declaratory Act 

and to amend on Act original Art must be in 
rorrc Sections 2. 3 (a) and 4 are of no 

effect — Section 3 (b) is enacting provision and 
is valid. See Public Safety - Madras Mainten¬ 
ance of Public Order (Removai of Doubts and 
Amendment) Ordinance (1 of I „ ,10 ' : Scr,l '' n - 
51 Crl LJ 615: AIR 1950 Mad 243 (DB). 

-MYSORE PUBLIC SECURITY ACT (12 of 1940) 

SECTION 3 

-S. 3 _ Standard ol proof required for renson- 


(a) — To remove doubts by declaratory J * 1 
to amend an Act original Act must be 


able satisfaction — Burden of proof. 


" here the technicalities prescribed under Sec 
lion 3 have been scrupulously followed, a pre 
sumption is raised that the order is properl> 
made and the burden of rehutting the presump¬ 
tion is shifted on to the person that alleges a 
misuse. I he standard of evidence required fm 
conviction is different from that required for a 
reasonable satisfaction of the necessity for deten¬ 
tion in the interest of public safety or mainten 
ance of public order. For conviction the Court 
has to be convinced of the guilt of the accused 
and the benefit of a reasonable doubt goes to the 
accused. But for the purpose of detention it is 
enough if the Government or anv officer dul) 
empowered is reasonably satisfied ol the necessity 
of his detention, and there can he no benefit of 
doubt, since the public safety and maintenance of 
public order arc the paramount concern of Govern¬ 
ment. during the limes of emergency. AIR 1945 
Bom 533, Foil. (’51) 29 Mys U 28. 

-S. 3 — Arrest under Section 3 under warrant 

— It is desirable to serve copy of warrant on 
detenu. 

It is true that the rules do not compel the 
authorities to serve a copy of the warrant on 
the detenue. Indeed there need he no warrant nl 
all. Section 2 clearly lays down that the officer 
may “himself arrest without warrant”: but 
where a warrant as a matter of fact has been 
issued, it may he desirable that such copies arc 
served to facilitate the defence and avoid con. 
fusion that may arise from merely inferring 
reasons or basing arguments upon such inferences. 
f51) 29 Mys U 28. 

-S. 3 — Detention order by authorised per¬ 
son, fixing period — Validity. 

An officer authorised under Section 3 is com 
potent to detain for a specific period not exceed¬ 
ing 15 days and the initial order for the mere 
reason of fixing a period docs not render^ itself 
ultra vires the powers under Section 3. (’51) 29 
Mys U 28. 

-S. 3 — Satisfaction required under Section 3 

is personal to officer — Power of the Court la 
go behind satisfaction of officer. 

The “satisfaction required under Section 3 is 
personal to the detaining officer and not an im¬ 
personal requirement and if there is sufficient 
indication that the officer has brought his nnnd 
to bear upon the material and comes to the eon 
elusion, it satisfies the conditions prescribed there¬ 
in. Tiie satisfaction is that of the officer and he 
is not required to satisfy the person arrested. H 
is not open to the Court to inquire into the mate¬ 
rial or dissect the opinion of the officer to find 
out whether the reasons that satisfied the omen 
are sufficient to satisfy the Court as well. AIR 
1945 Bom 533. Rel. on. (*51) 29 Mys LJ 28. 

-Ss. 3, 4 — Sections arc not mutually exclusive. 

The executive has taken power to itself under 
Section 3 to detain suspected persons and under 
Section 1 to control the movements of suspect* 
cd persons. As to what is the appropriate sec¬ 
tion it is for the executive to decide. Obviously 
it depends upon general atmosphere in the coun¬ 
try at the time, the intcnsivcncss of me 
activity of the person, bis status in the pubhc 
life of the country and other 1 actors. !f ,V} 
these circumstances into consideration, it is lei 
to the executive to decide whether the conrol ol 
the movement ol the person is sufficient or "nc 
I her detention is necessary. Unless the nature . 
the acts done in Section 4 is expressly, excluded 
i rum the purview of Section 3, which is general 
in character, it cannot he said that Section 
does not apply. 
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The function of the Court is merely to examine 
whether the particular provision under whi-h the 
detention is made is applicable lo the circum¬ 
stances of the case. Il is not the function of the 
Court lo interfere with the discretion of the Gov. 
emment or dictate the choice of any particular 
provision of law to net upon. (’51) 20 Mvs LJ 
28. 

-Ss. 3, 37 —Order of detention under See. 

Hon 3 — Validity — Jurisdiction of High Courl 
to entertain petition under Section 491, Criminal 
P. C. — Criminal P. C. (1808), S. 491. 

Where an order of detention is passed under 
Section 3 of t!:e Act, it must he established on be¬ 
half of the Government Hint the detaining auth¬ 
ority strictly complied with nil the rules of pro- 
cedurc laid down in that section and observed all 
the safeguards referred lo therein, and it is nol 
enough if the provision in that section are sub¬ 
stantially complied with Section 3. f48) 53 Mvs 
IICR 265, Rcl. on. 

According In I he wording of See. 3. Clause (I), 
the District Magistrate before making the arrest, 
or directing the arrest, should he satisfied that 
there are reasonable grounds for believing that 
the person mentioned in the order has acted, is 
acting or is about lo act in a manner prejudicial 
lo the public safety or peace. 

Hence where the order of detention except re 
producing the wording of Section 3 does not men¬ 
tion anything to indicate the existence of any 
material justifying the arrest and detention under 
oeetion 3 and there is no material before the 

, n 0 'f sh< !"' "'«• detaining authnriv had 

applied its mind with a view to satisfy himself of 
-ne existence of circumstances justifying the order. 
Ihc order cannot be held to be in strict 

hlT.mT "'!!*> I: '«; and must he held to have 
nrid- r <C jurisdielion and therefore Ihc 

lion fo! 1 "^ ° f - hc l^' 1 Court ,0 cn,cr,n >» a peti- 
nt , f Z' hc ,SM,C . ,,f a wril habeas corpus is 
no taken away by virtue of Section 37 of the 
Act rear with Section 191 (3). Criminal P. C. 
The detention of the accused in such circum- 

Is enmieT 5 , 1 b h hcl ? *° ! >C i! ! ecal and lhc detenu 
(DB) d ° be rcIcascd - < 50) 28 My. LJ 303 

—-S. 3 — Detention under - There is no pro- 

orUv l, r., hC | i Ac .'i re ' ,,,irin K 11,0 detaining aulh- 
/,? 0 fur JI' sl * ,,K * detenu with reasons for his 
detention. (50) 2# My. LJ 303 (DB). 

dcienllon i” ) U i 7 ,.,!;”" P '’ Sl " 0^d ' , »' »"»' «" d 

J n iZ,^ l rA of " ,0 Public Security Act 
nfior .n d of . dc|on,,on should be passed only 

nosi o bC A nC 1 is ( ' frer,c<l nn(1 1)01 before. A com- 
a D stic| d M nn -°i r r rrost and detention pilssc d i, v 

srtsarjrss inv * ,i " - 

S. 3 — Order of dctcnfiou under — sirt.i 

warns.?* p-w ts 
vstss ssusfFss rir 1 -" 1 '"" 

nrc Jubslanliollv complied ™ih“ “ lh *‘ 


Whore Iho order of detention passed under 
Section 3 of the Act does not mention that the 
District Magistrate \va« satisfied that there 
were reasonable grounds for believing Hint Hie 
person named in the order bad acted, was act¬ 
ing or was about to act in a manner prejudicial 
lo public salctv or peace ami there is no evi¬ 
dence before the Courl about stich satisfaction on 
Hie pari of the District Magistrate, the order of 
detention must be held to be illegal as the satis¬ 
faction of the District Magistrate required bv Ihc 
section is a condition precedent to the exercise 
of jurisdiction tinder Section 3. (’50) 28 Mys LJ 
231 (DB). 

S. 3 — Original Order of detention passed 
under Section 3 illegal — Subsequent order of 
Government extending the term of detention 
must also be held to he illegal — AIR 1946 Bom 
32. Rcl. on. (’oft) 28 Mys LJ 231 (DB). 

-S. 3 — Detention under — Validity — Juris¬ 
diction of High Court to determine — Bar under 
Section 491 (3) Mysore Criminal P. U. when ope¬ 
rates — Mysore Criminal P. 0., Se c . 491. 

The bar to jurisdiction contained in Section 491 
(3) Mysore Criminal P. C. ran be invoked only 
if the Government establishes Hint Ihe detention 
of the petitioners is a valid detention under the 
Mysor Public Security Act. 1940. or, in other 
words, that it is an order made in strict confor¬ 
mity with the provisions of Section 3 of the Pub¬ 
lic Security Act and within the scope of the 
powers conferred by that section. The High 
Court has jurisdiction lo .see whether that is 
done. It the High Courl finds that the require¬ 
ments of S. 3 of the Public Security Act arc not 
complied with, it has jurisdiction to hold that 
Ihe order of detention is illegal and it cannot be 
regarded as an order made under Section 3 of 
. Security Act. If, on the other hand, 

re • * ° ur l ,s satisfied that the requirements 

••u eC, !u n 3 arc com f >,ic(l with and the order is 
xuthin the scope of the powers conferred hv Sec- 
Hon 3 Ihe bar of jurisdiction contained in Sec¬ 
tion 491 (3), Mysore Criminal P. C. comes into 
play, and it is nol competent for it to go fur¬ 
ther and enquire into Ihc sufficiency of the mate- 

whirh"!i lhc reasonableness of the grounds upon 
«lnrh the detaining authority was satisfied that 
lL"' as necessary to make the order. AIR 1943 

SECTION 4 

. 1 Ss - 4 and 3 — The executive has taken t ower 
lo Hsc |f under Section 3 to detain suspected pc" 
sons and under Section 4 to control the move 
ments of suspected persons. Unless the nnluro of 

i? 2 ; te smion 3 «“ 
SECTION 37 

entertain a petition for iho 10 ,c f l ^ our * 1° 
Habeas Corpus is nol tnkJn ,SSUC :’ f a wri ‘ of 
Section 37 of the Art re id withes H-' V ' r , luc of 
P - C. (’60) 28 Mys U 303 (DB) "° n Cr - 
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Section 491 was introduced into the Mysore Cri¬ 
minal Procedure Code by Amending Act VII of 
1948 which is later than the Mysore Public Secu¬ 
rity Act of 1940. The omission of the words “pur¬ 
porting to be taken or made or deemed 
to have been so taken or made under the 
Public Security Act” in sub section (3) of Sec- 
tion 491, Mysore Criminal P. C. of Criminal 
Procedure would indicate that, to that extent, 
the provisions contained in Section 37 of the 
Public Security Act were modified and the bar 
of jurisdiction was confined in the case of peti¬ 
tions filed in the High Court under Section 491, 
Code of Criminal Procedure only as regards 
orders made under the Public Security Act. 
Moreover, the words “purporting to be taken or 
made or deemed to have been so taken or made 
under this Act' used in Section 37 of the Public 
Security Act cannot cover cases where the orders 
were made by the District Magistrate without juris¬ 
diction and are entirety ultra vires. The protec¬ 
tion afforded under Section 37 of the Public Secu¬ 
rity Act in respect of proceedings or orders pur¬ 
porting to be taken or made or deemed to have 
been taken or made under the Act can only ap¬ 
ply to cases where there is an irregular exercise 
of jurisdiction as distinct form a complete ab¬ 
sence of jurisdiction. (\50) 28 Mys LJ 231 (DB). 

—ORISSA MAINTENANCE OF PUBLIC ORDER 
ACT (4 of 1948) 

PREAMBLE 


MAIN. OF PUBLIC ORDER ACT (1948), Pro. 

administration of the States (which included legis¬ 
lative powers) for the governance of the 
States. 

[Per Rav C. J. — \ alidity of Instruments of 
Accession and subsequent agreements, being acts 
of two Sovereign States cannot be questioned in 
municipal Courts — Conception of Sovereign 
Stale, Government and legislation discussed.] 

The powers thus transferred to the Dominion 
Government were validly delegated to the Gov¬ 
ernment of Orissa by virtue of the Extra Provin¬ 
cial Jurisdiction Act 1947. The Act is not ultra 
vires. The Executive authority of a Sovereign 
Stale can exercise extra-territorial powers over 
a foreign territory and can promulgate laws in 
•hat behalf, subject only to limitations of Inter¬ 
national law. 

Notification of Government of India delegating 
its authority to Orissa Government and Orissa 
Government’s Administration of Orissa States 
Order, 1948 are intra vires. 

Consequently, extension by the Orissa Govern¬ 
ment of the Orissa Maintenance of Public Order 
Act, 1948, which was originally applicable only 
to Province of Orissa, to all Orissa States, in¬ 
cluding Bamra and Kalahandi States, is intra 
vires: Case law and Texts reviewed. 51 Crl hi 
683: ILR (1949) 1 Cut 1: AIR 1950 Orissa 07 (69, 
70, 72, 73, 76, 79) (Prs 17, 19, 20, 21, 23, 23, 26, 
44, 59, 60) (SB). 

SECTION 2 


•-Pre.—Validity of Act—Preventive Detention 

(Extension of Duration) Order (1950) — Interval 
between midnight of 25th-26th January and sign- 
Ing of Order by President—Whether material for 
validity — Constitution of India, Article 373 — 
General Clauses Act (1897), Sections 5 (3) and 3 
( 12 ). 

The Preventive Detention (Extension of Dura¬ 
tion) Order, 1950, being an Order made by the 
President under Article 373 of the Constitution, 
is to be deemed an Act of Parliament and as 
such a Central Act. The order came into force 
about 10-50 A. M. on 26th January 1950. But by 
virtue of Section 5 (3) read with Section 3 (12), 
General Clauses Act, it should be deemed to 
have come into force for legal purposes from the 
midnight of 25th-26th January 1950, even though 
it might have been actually signed by the Presi¬ 
dent only after 10-50 A. M. on 26th. 

Hence, in considering the validity of the Orissa 
Maintenance of Public Order Act, 1948, the short 
interval of time between the midnight of 25 th- 
26th January and the exact time of the signing 
of the Order by the President, becomes immate¬ 
rial 51 Crl LJ 1189: ILR (1930) Cut 222: AIR 
1950 Orissa 157 (158) (PI A) (Pr 2) (FB). 

£_p r e. — Act was validly extended to Orissa 

States which have by agreement of 15th and 30th 
December 1947 have transferred their administra¬ 
tive Control to Dominion of India — Delegation 
of Control by Dominion Government to Orissa 
Government, by virtue of Extra-Provincial Juris¬ 
diction Act (19-47) Is valid — Act of 1947 Is not 
ultra vires — Extra Provincial Jurisdiction Act 
(1947) — International law — Extra-Territorial 
Legislation. 

By Instruments of Accession executed by Orissa 
States on 16th August 1947, the Orissa Slate gave 
the Dominion Legislature power to make laws on 
defence, external affairs and ancillary matters, 
regarding the Stales. By subsequent agreements 
of 15th and 30th December 1947, the Rulers ceded 
to the Dominion Government full and ex¬ 
clusive authority and jurisdiction by transferring 


-S. 2 (4) — Order of detention — Expiry of 

t crm _ Subsequent order on same grounds under 
Preventive Detention Act (1950) — Legal — Two 
Acts — Not fundamentally divergent or different 
in respect of grounds of detention — Past acts 
of detenu — Relevancy as guide to future beha¬ 
viour or propensities — Satisfication of detaining 
authority — Power of Court to go into. Sec Pub¬ 
lic Safety — Preventive Detention Act, Sec¬ 
tion 3 (1). 52 Cr U 110: AIR 1951 Orissa 27 

(DB). 

•-Ss. 2, 3 and 4 (os amended In 1949) — 

Validity — Public Safely — Preventive Detention 
(Extension of Duration) Order (1950) — Consti¬ 
tution of India, Articles 13 and 22. 

The provisions of the Orissa Act dealing with 
preventive detention arc void under Artidei 13 
(1) of the Constitution on account of their incon 
sistcncy with Article 22 of the Constitution. 

Sections 3 and 4 of the Orissa Act arc void 
being inconsistent with the Constitution Sec¬ 
tion 2 by itself is unworkable beraiisc no law 
merely authorizing Hie detention of a person 
under sonic circumstances, without any prow- 
sion for fixing the duration, can be said to be 
workable. The entire law contained in Scc'ions -, 
3 and 4 must be held to be invalid on the appli¬ 
cation of the doctrine of severability. 

Nor can the Preventive Detention (Extension or 
Duration) Order. 1950 be of any avail to the Stale 
i„ justification of the continuance of ‘M*"U«n 

£ .LB I.S « 

222: Ain 1950 Orissa 157 (160, 162, 168) (I*t B) 
(Prs 5, 10, 31) (FB). 

g_S s 2 3 — Successive orders of detention. 

The Government have the power to pass any 
number of successive orders against the same per 
son as the occasion may require. But if it JP 
nears that the fresh order is nothing more in 
substance than an extension of the previous; ord 
ihat would amount to an evasion of , ' ic "' ipcr “ f 
live provisions of Section 3. Hence an order 


PUBLIC SAFETY — OKISSA MAIN. OF PUBLIC ORDER ACT (1948), S. 2 1129 


avail lo the State in justification of the conli- 
nuance of dclention after the Constitution came 
into force — Constitution of India, Arts. 13 and 
See Public Safety — Orissa Maintenance 
of Public Order Art (4 of 1948), Section 2. 51 
Cri LJ 1189: AIK 1950 Orissa 157 (FB). 

-Ss. 3, 2 — Successive orders of detention 


detention under Section 2 passed against a per¬ 
son who has been already in detention bv virtue 
of a prior order and without any fresh material 
disclosed for passing of the fresh order is illegal. 

Brajakishnr I’atlanik v. Indian Cnion. 51 Crl LJ 
820: ILR (1949) 1 Cut 723: AIR 1950 Orissa 146 
(148) (PI C) (Pr 15) (FB). 

§-S. 2 (1) (a) and (2) — Prior Invalid order 

under Section 2 (2) — Subsequent order under 
Section 2 (1) (a) — Validity. 

Where a detenu is arrested under an invalid 
order of dclention of a District Magistrate under 
Section 2 (2), a subsequent order of detention 
under Section 2 ( 1 ) (a) passed bv the Provincial 
Government on substantially different grounds is 
not an extension of the previous order and can¬ 
not he pronounced invalid for that reason. 

Prahalad Panda v. Province of Orissa. 51 Cri LJ 
891: 15 Cut LT 73: ILR (1949) l Cut 82t: AIR 
1950 Orissa 107 (109) (Pt B) (Pr 5) (FB). 

* 2 3 (as amended by Act (6 ol 

1949) ) — Prior invalid order of detention — 

Delcnu released — Subsequent camouflaged order 
on substantially same grounds — Validity — Con- 
tempi of Court. 

Where a detenu was released by the High Court 
on ihe ground of invalidity of order of detention 
and was immediately re-arrested under a camou¬ 
flaged order of dclention containing substantially 
the same grounds of detention for the earlici 
illegal order without existence of any fresh male* 

order' VinR nSC t0 frcsh occnsion for Passing the 

' , ‘ al . lhc -.. SCC0 , Ild ord f r of detention must 
Mtrmnfni . ‘'legal especially when it is not 

siom nf d .ho » bC JU , S " ficd . bv il,voki "« ".c provi 
H f , , Amcl, dnig Act (0 of 1949). 

District' »r“ r J h c ? r , ,,iat . c l . u ‘ n l if " ,c order of the 
Hip ?- c n, . IRhl havc l»™ passed with 

thnfhffc 1 °| , mo,lvcs '» view of the apprehension 

eoml i <C,C , nU -M nnCr miKhi ' ln dcr- 

ground, it would nonetheless be contempt of 

c„) Urt Prahal “T , (Ru,c I) nis ‘ f°r contempt P |ssu- 
r* i i i ?J! a ®d Panda v. Province of Orissa fil 

AIrVo-o” n’. 5 CU ' LT 73: ILR (’MO) 1 Cut’ 821: 

?5) (FB) S ° 7 (,M ’ ,,3) (P * D > < p « 12, 

Comment - On"!. ° f ^ ° U parl of 

officers . ( <,f If ill(, «alities by subordinate 

had faith to il,’ y p " C f “ n , v reason for imputing 
he order ,f Provmc,aI Government. Before 
n l,o o r . ,C , Gover »nicnt can lie pronounced 

f “m"-a.st t ss 

of bonv mi ,I,e detenu lo make out the want 

?us tst srmjt 

shift the onus on to the Government R. ( ’ 

SECTION 3 

3 ’ 2 , “ n ‘ 1 4 (®s amended In liuftl 81 22 J ns “mended by Ac! 21 of intli 

ioa inconsistent ™ void be- gfl 

Public Order Ari if !,r 1948)'“? ( ' l -' uuU ;!J nnc 

*0 SC a. K»u! AIR S' ISVi* 


- -- ^ v * » v ^ w « V • ■ • ■ 

• an be passed bv Government — Fresh order of 
detention nothing more than an extension of 
previous order without any fresh material disclos¬ 
ed for passing of the fresh order — Amounts lo 
«n evasion of provision of Section 3. See Publir 
Safely — Orissa Maintenance of Public Order 
Act (4 of 1948), Section 2. 51 Crl U 826: AIR 
1950 Orissa 146 (FB). 

8 -Ss. .3. 2 (as amended by Act fl of 1949) 

— Prior invalid order of detention — Detenu 
released — Subsequent camouflaged order on sub¬ 
stantially same grounds — Invalid — II would 
also amount to Contempt of Court. Sec Pub- 
lice Safety — Orissa Maintenance of Public Order 
Act (4 of 19481, Section 2. 51 Crl U 891: AIR 
1950 Orissa 107 (FB). 

SECTION 4 

• —Ss. 4, 2 and 3 (as amended In 1949) — 

Sections 3 and 4 of Ihe Orissa Act are void be¬ 
ing inconsistent with the Constitution of India, 
Art. 22—Public Safety—Preventive Dctcnion (Ex¬ 
tension of Duration) Order (1950) can be of no 
avail to the Slate in justification of the continu¬ 
ance of detention after Ihe Constitution came 
into force — Constitution of India. Articles 13 
an <l 22. 51 Cri U 1189: AIR 1950 Orissa 157 
(rB). 

SECTION 13 

-S. 13 (I) — Order of requisition of house 
mulcr for accommodating named officer - 
Officer transferred — Duly of Government. See 
Orissa Requ |S, ti°ning and Acquisition of Immov. 

Swfsrs is & ° f ,952K . .. . 

-S. 13 Opinion of Provincial Government 
No power to civil Court to question except on 
ground of mala tides. Sec Public Safety — Orissa 
Maintenance of Public Order Act (10 of 1950) 

4 iD ^5£I ld J£ (l . by Acl * 21 of 195!), Section 22. 

AIR 1953 Orissa 229 (DB). 

PUBLIC ORDER 

AKji (iu ol I960) 

SECTION 2 

—— Ss. 2 (I) (b) and 3 — Scope — Arc void as 

Si W A r 1 n ( V (d| ?'\ A (c) of ,hc Consul? 
o , o? .■« l, i ul, ° 11 " f lndin - Articles 13 (2) 
19 aud 21. AIR 1951 Orissa 86 (DB). 

SECTION 3 

S Pu s °ss 


SECTION 22 




mo 


PUBLIC SAFETY - ORISSA SECU. PRISONERS (CON. OF DETEN.) OR. (1050), Cl. 


30 


AIR 1952 Cal 65. Rcl. on. 18 Cut LT 330: 
1953 Orissa 22ft (231. 232) (Prs 5, 7) (DC). 


AIR 


(CONDI 
(1050) 


—ORISSA SECl R1TY PRISONERS 

TION OF DETENTION) ORDER 

CLAUSE 39 

——Cl. 3ft (2) — Coiniction for contravention of 
Clause 39 (2) cannot be sustained if the provisions 
of .the order arc not communicated to person when 
the orders were not published in the Gazett*. 

Presumption Hint everv person knows about an 
Order does not arise hi the case o| an order not 
published in Gazelle in the manner required by 
law — Section 1. Preventive Detention Act. which 
gives power to Government and in exercise o* 
whii h Orissa Security Prisoners (Condition of 
Detention) Order was passed has not laid down 
any inode of publication - Order also not pub¬ 
lished in Gazelle -• No question ol prosecuting 
a person allected bv order, for contravention of 
its provisions can arise until lie has been com¬ 
municated of its provisions. IER (1033) Cut 
514: 1ft Cut LT 351: 1053 Cri LJ 1840: AIR 1053 
Orissa 336 (336) (Pr 3) (DR). 

—PATIALA STATE VM'BLIC SAFETY 
NANCE (It of 2003 Samvat.) 

SECTION 3 


ORDI- 


• -S. 3 — Consolidated order of arrest and 

detention — Legality. 

The Patiala Slate Public Safety Ordinance con¬ 
templates that the order of arrest should be sepa¬ 
rate from the order of detention and one con¬ 
solidated order is therefore irregular. Sadliu Ram 
v. Crown 51 Cr LJ 1585: 2 Pcpsu LR 71: AIR 
1051 Pcpsu ft (1ft) (Pt R) (Pr 11) (FR). 

• -S. 3 — Failure to report arrest—Legality of 

arrest and detention. 

The failure of the authority effecting or order¬ 
ing arrest under Section 3, Patiala Stale Public 
Safety Ordinance as amended by subsequent 
ordinances, to report forthwith the arrist to the 
prescribed authority under sub section (2) of he 
said section does not affect that arrest ol he 
person concerned, but it makes his detention ille¬ 
gal and void. Sadhu Ram v. Crown. 

Cr LJ 1585: 2 Pcpsu LR 71: AIR 1951 Pcpsu ft 
(11, 12) (PI C) (Pr 13) (FR). 

£_S 3 — Order of arrest not mentioning 

amending ordinance - Legality of arrest and de¬ 
tention. 


The 
mg an 
public 
expiry 
of the 


failure of the authority making *' r , ‘'l""’. 1 * 
arrest mi.lrr Section 3 of the Patiala Stale 
Safety Ordinance (II of 200.1) after the 
of that Ordinance, to make anv mention 
second amending Ordinance 3 of -004. not 
n„| v docs not make the arrest or detention void 
•il> initio hut does not affect them in any »»>• 
j he mention of the original ordinance in the order 
when if the second amending ordinance had not 

been promulgated the original *°£ 

have been no longer in existence, implies that liu 
< rdcr is being made under the original ordinance 
L' “up lo .laic. Sudhu Rum J. Cro-- 

51 Cr LJ 1585: 2 Pcpsu LR 71: AIR 1»»1 1 C P SU 
ft (13) (PI D) (Pr 14) (FR). 

-PEPSI! PUBLIC SAFETY ORDINANCE (7 of 

2000 Samvat.) 

SECTION 48 


•_s. 48. Proviso — Retrospective 

Ordinance — Legality of arrest and 
under repealed Ordinance. 


effect of 
detention 


The proviso to Section 48 of the Union Public 
Safety Ordinance cannot be interpreted 
retrospective olTecl to that ordinance 
the legality of an order of arrest and 
the detenu under the repealed 
concerned. The legality of the 
determined according to the 
law that existed at the time 
Sadhu Ram 


AIR 


v. Crown, 51 

1051 Pepsu 6 


to give 
so far as 
detention of 
ordinance is 
order must be 
provisions of the 
the order was made. 
Cr 
( 8 , 


LJ 1585: 2 Pcpsu 
0) (Pt A) (Pr 10) 


LR 71: 

(FR). 

-PREVENTIVE DETENTION ACT (4 of 1050) 

PREAMBLE 

9-Preamble — Act not colourable legislation 

because of existence ol Preventive Detention Act 
195ft). See Defence of India Act (1062). Sec- 
da) (i). 


n 


(3 
lion 
1064 

• - 

AIR 


3 (2). 
SC 381. 


1964 (1) Crt LJ 260: AIR 


—Preamble — Act is 
1053 SC 431 (451, 452 

•-Preamble — Validity 

The Preventive Detention 
the Constitution with the 
which being severable from 
does not affect the validity 


valid except S. 14. 

(PI A) (Prs 1, 7). 

of Act. 

Act is not ultra vires 
exception of S. 14 
the rest of the Act, 
of the latter in an\ 


wav AIR 1950 SC 27. Poll. Ashutosh I.ahiri v. 
Slate of Delhi. (1950) 2 MU 555: 03 MLW 1142: 
33 PLR 33: 1950 SCI 433 (SC). 

£-Preamble — Validity of Ael. 

The Preventive Detention Act of 1950 is inlra 
vires or the Constitution with the exception of 
S 14. which is illegal and ultra vires, hut this 
invalidity does not affect the rest or the provi¬ 
sions in the Act. AIR 1950 SC 27. Foil. 
(051 ALJ 203: 1952 Crl I.J 3: AIR 1951 All 838 
(842) (Pt A) (Pr 17) (DB). 

A_Preamble — Scope of Ael—If void us In eon 

filet with Art. 22 (5) of the Constitution — Sec- 
lion 14 of Ael IV of 1950 — If void and renders 
whole Act Illegal — Person undergoing trial for 
substantive otTcncc or convicted therefor — Order 
of detention In respect of — H Illegal. 

The Courts must interpret the various provi 
sions of the Constitution in such a manner as to 
make them consistent ns for as possible: and the 
various provisions can he read consistently if one 
regards Arts. 21 and 22 as setting out qualifying 
and safeguarding the right of personal liberty of 
every person and Art. 19 as dealing ontv. arul 
independently, with certain special rights of such 
citizens as arc already at liberty. 

Such deprivation of personal liberty •»« in¬ 
volved in a detention order under Act W o 19. 0 
is dealt willi bv Arts. 21 and 22 and not by Arti¬ 
cle 19 of the Constitution. If the Act therefore 
is in conformity with the provisions of Arts 21 
und 22 of the Constitution, it is good law and is 
„ol hit bv Art. 13 (21 and therefore, not void. 

Meredith. C. J. and Das. J.. (Shearer. J. contra). 
The provisions of S. 14 arc however very drastic 
and void being in conflict with Art. - (5) o 
the Constitution and perhaps wilh Art.•»-a. 
Well. But S. 14 is not an integral and inset er. 
able part of the Act and docs not render the 

" Tile fact that the detenu is undergoing trial for 
n substantive offence or lias been c °nv , c cd J 
an offence does not operate as a bar o the P - 
sing of a detention order under S. 3 of the 
AIR 1940 Nag 99; 23 Pat 252; 27 Pal 773 (FR). 
>9 Pat 410. Ref. L. K. Burman v. Slate. (60) 
29 Pal 502 (FB). 

m -Preamble — Act whether ultra vires. 

The Preventive Detention Act except 5. » 
thereof is not outside the Constitutional powers 
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of the Parliament and is. therefore. :i valid law 
of the country AIR 1050 SC 27. Foil. Hah. 

Singh v. Stale. (’50) 2 Pepsu LB 370: 52 Cri L-I 
1070: AIR 1931 Pepsu 123 (124) (Pt A) (Pr 31 

(FI*)* 

SECTION 1 

9 -Ss. 1, 12 and 14 — Art whether ultra 

vires the Constitution of India — Constitution of 
India, Art. 22 (7) (a). 

The Preventive Detention Art 1050. is intro 
vires the Constitution with the exception of Sec¬ 
tion 14 which is illegal and ultra vires. The in 
raliditv of S. 14 does not a flee I the rest of the 
provisions in the Art. 

Per Fazl Ali J. and Muhajnn .1.:— Section 12 
of the Act also docs not conform to the provi. 
sinns of the Constitution of India and is there¬ 
fore ultra vires. 

(Editorial Note — Bv S. 3. Preventive Detention 
(Amendment) Ordinance. 1930 iNo. 19 of 1930 j. 

S. 14, Preventive Detention Ad. 1950 11 of 19501 
is omitted. This Ordinance is promulgated In 
the President on 23rd June 1950 and is printed 
m the Gazette of India. Extraordinary of that 
(IMc. Purl II. S I. P. 207). A. K. Gopalan v. 

Vrv e £ M ;‘n, rns -. ,,95n ' 2 Mad U 42: Mad 

''N ^ 5n Mad WN (Oil 127: 63 Mad L\V 

RS 8 : Al 1 R 5 ?o K S n C i^ , «t : / 51 CrI LJ ,3M: 1950 SCR 
fw. AIR 1050 SC 27 (07. 881 (P| Al (Prs 03. 140). 

■itrucKon. ” C ° nv,rnc "° M of A " ~ Strict ro„. 

The Preventive Deletion Acl .ouslilules a 
serious infringement upon Civil libertv and to 

U f0n . s,il ". ,cs infringement 
'. t $ n \ V , r ,°" sln " d - ■"‘I the Court must 
»l\\n\s lie MCilant to sec that cverv safeguard 

i", lnl ('as been complied with 
LR^M- aVr W inV R *p R f, , 958) Ron » 792: 58 Rom 
(DB? 73 ' A,R 1056 B ° m 490 (49,) (Pt A » ( Pr 0 

" nd ob £ c ‘ of Ac!—Duly of Court 
of ri«i nC H D CS 0 A c "BP** 011 * n construing grounds 
Of detention - (Constitution of India. Art 22 ) 

Preventive Detention Ad confers very wide 

ronsiitm T’" - hc < j xe,ulivc and •> undoubtedly 
of n ri.;» , |" r< i' U - ,he l ,crs,, nal freedom 

ihi. f « . ' v " c \ ,s Ruarnntced In him under 

£ 'sss isr r : 

even though it may ho the result of h& Lr lc ’ 

3S«£ruTSJ3, 1 VT'T, ,r "- 

SSfcSE s-lszt vssjr 

Sfe'ioS' A.>ra gsf&fi t 

a F'? s 

Ibc order, that proper wounds h.*L i mi * mR ol 
ed and every ntlemnt hns h bo ? n f "mish- 
such particulars as are nossil>lr? n n, mnd - e ,0 eivp 
to the Court to say tliut il sl ouM ^i " ,s opcn 


would then not he proper tn dissect the order 
as to find out whether there are mistakes in 
punctuation, whether the language used is pro 
per. and whether there has been lapses of 
crammer or of English. 58 Bum LR 602: ILR 
(1956) Bum 715. 

-Ss. I (5) and 11 (A) (as amended by Pre¬ 
ventive Detention (Second Amendment) Act 
(1952) ) and Preventive Detention (Amendment) 
Act (1954) — “Things done and omitted to be 
done 1 ' — Detention for period beyond life of Act 

— Validity — (Constitution of India, Art. 22 (4) ) 

— (Words and Phrases). 

Per Miller. J.:— The words ‘‘things done oi 
omitted to Be done' ’in S. 1 (3) mean acts or 
omissions and all that the expression saves is the 
liability or the immunity as the rase max* he in 
respect of such arts or omissions. 

An order of detention ean he successfully im¬ 
pugned before the life of the temporary Art is 
extended bv subsequent legislation. Once. how. 
ever, a lrcs|j tile is added to the temporary Act 
b\ a subsequent legislation, the original order of 
detention on the score that it was for a period 
beyond the life of the temporary Act under which 
it was made, cannot lie challenged, for. then the 
order as well as the consequent detention must 
be deemed to have been under the original Act. 

The entire order of detention, the duration of 
vvliu-li IS fixed for a period going bevond the 
yxpirv of the Art ennuol lu> field to be void al> 
imho but onlv that part of tfic order which goes 
beyond tfic expiry of Hie Act. becomes illegal 
on the actual expirv of the Act. but as the Act 
not •!!. f:,rl 'spire, no part of the detention 
heroines 1 1legnfi 1955 Cri LJ 1055: ILK (1957) 

0, 7) (DR) 1 Cal 374 (376) (Pl A) (Pn 

kTwrf/.Ph .T Dc|r,,ll °" «"d*r — Application 

'riiisil ?o,!S br -,&T. Srm ' 

In an application for writ of habeas corpus 
jn the cases of detention under the Preventive 
Detention Act 1950 the High Court cannot treat 

* ‘“.V ,,s ” ,0U Rb they were cases under trial 
before them so as to entitle them to consider tlio 

, 1 ,'* c «?!r, c n, r* * M|l,sllU,l J‘ ,l,pir judgment for that of 
llic. Slate Government. It would fie wrong op 

pr.iic.pie tn do so as it is for the State Govern. 

nunt to examine the materials and come to •. 

Ain'toSso n" lhc ‘'Hcslion. 1052 Cri LJ HOI- 
AIR 10o2 Pat 298 (393) (Pt C) (Pr 13) (DB) *" 

a **-=5 air?® 

crgency legislation. c,m ' 

.MU'' J-Tl» Vcl nunlKR snoci- 
ms me existence of uu nnergenev or that it ; c 


sr»"p., c M r, i™;.' L - k ™"™»Vsu!s 

construed. AIR Tqbi''" punT 157 Mtui ** r®' 1 * 11 ' 
(Pr 12) (DB). ' 157 • I04 ) (Pt H] 

SECTION 2 

oTd^lenUon"- 3 (cinSSution Tf \" U r ,ilV . nf ordp < 

See Public Safety _! p ‘ " ?. f Ind,n > Art. 226) 

il ” f ma) ■ s - 3 m w 
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-S. 2 (1) (a) — Parly spreading doclrine of 

violence — Membership of — When good ground 
for detenlion. 

While mere belief in or acceptance of anv 
political ideology may not be a ground for deten¬ 
tion under the Act, atTiliation to a party which 
is alleged to be spreading its "doctrine of viol¬ 
ence rendering life and property insecure and 
Irving to seize power by violence" may. in oer- 
lain circumstances lead to an inference that the 
person concerned is likely to act in a manner pre- 
judicial to public safety, order or tranquillity. 
Pol) 64 MLW 116: 1951 MWN 88: 1951 MWN 
(Cri) 28: 1951-1 MU 169: 52 Cri LJ .396: AIR 
1951 Mad 115 (116) (Pt A) (Prs 4, 5) (DB). 

SECTION 3 

SYNOPSIS 

(Preventive Detention Act (4 of 19501, S. 3) 

1. Scope and applicability. 

2. Constitutional validity. 

3. Preventive detention. 

4. Satisfaction of detaining authority. 

5. Scope of enquiry. 

6. Detention order. 

7. Legality of order. 

8. Past acts. 

9. Prosecution or detention. 

10. Order of detention against person already 

in jail. 

11. Contents of order. 

12. Correctness of order. 

13. Mala tides — General. 

(A) Mala tides — Proof of. 

(B) Mala tides — Burden of proof. 

(C) Mala tides — Inference. 

14. Defence of India — Relation with foreign 

powers. 

15. Security of Stale. 

16. Public order. 

(A) Public order — Illustrations. 

17. Maintenance of supplies and sendees essen¬ 

tial to community. 

18. Arrangements for expulsion. 

19. Forlgners Act. 

20. Jurisdiction to pass orders. 

21. “Forthwith”. 

22. Report to Slate. 

23. “Approval”. 

24. Grounds for order — General. 

(A) Grounds for order — Vagueness of. 

(B) Grounds for order — Relevancy of. 

(C) Grounds for order — Whether ordc r 
Is on one or more extraneous 
grounds. 

25. Power of Court. g 

(A) Power of Court — Satisfaction of 
detaining authority If Justiciable. 

(B) Power of Court — Grounds of deten¬ 
tion If Justiciable. 

20. Miscellaneous. 

1. Scope and applicability. 

f_S. 3 — Right of detenu — Limitations — 

Satisfaction of appropriate au ,horl Jy ~r il G ,I° linds 
of — Rights under Art. 22 (5) of Constitution — 
(Public Safety — Constitution of India, Art. a 

^Thc right ^of the detenu to be furnished with 
facts or particulars is subject to the limitation 
mentioned in Cl. (0) and even if the grounds 
communicated arc not as precise and specific 
as might be desired, the appropriate authority 
has the right to wilhold such facts or parti¬ 
culars, the disclosure of which it considers to be 


against the public interest. AIR 1956 SC 531; 
1956 SCJ 559, Foil. Under Section 3 of the Pre¬ 
ventive Detention Act, it is the satisfaction of 
the appropriate authority which is necessary for 
an order of detention and if the grounds^ on 
which the appropriate authority has said that 
it is so satisfied, have a rational connection with 
tlie objects which arc to be prevented from be¬ 
ing attained, the question of satisfaction cannot 
be challenged in a Court of law except on the 
ground of mala tides. Clause (5) of Art. 22, 
confers two rights on the detenu, namely, first, 
a right to be informed of the grounds on which 
the order of detention has been made, and 
secondly, to be afforded the earliest opportunity 
to make a representation against the order. If 
grounds which have a rational connection with 
the objects mentioned in Section 3 arc supplied, 
Ihi- first condition is complied with. But the 
right to make a representation implies that the 
detenu should have such information as will 
enable him to make a representation and if the 
grounds supplied are not sufficient to enable the 
detenu to make a representation, he can rely on 
the second right. The second right, however, is 
again subject to the right of privilege given by 
Cl. (61 and the obligation to furnish grounds 
and the duty to consider whether the disclosure 
of anv facts involved therein is against public 
interest, are both vested in the detaining autho¬ 
rity and not in anv other. AIR 1951 SC 157; 
1951 SCJ 208; (19511 1 MLJ 389 and AIR 1956 
SC 531; 1956 SCJ 559, Foil. Puranlal Lakhanpal 
v. Union of India, 1958 Cr U 283: 1958 SCA 
355: 1958 SCR 460: 1958 SCJ 510: 1958 Mad U 
(Cr) 427: ILR (1958) PunJ 46: AIR 1958 SC 163 
(170) (Pt B) (Pr 14). 


-S. 3 — Act Is not enacted to deal with 

habitual criminal. 

The law of Preventive Detention is not meant 
for punishing persons who cannot be brought to 
book under the ordinary criminal law of the 
land. The authorities cannot be permitted to take 
recourse to the law of Preventive Detention 
because thev have failed to secure a conviction 
under the ordinary criminal law. If a different 
view is taken, it would create a situation which 
would he extremely dangerous to individual 
liberty. If the police arc displeased with a part¬ 
icular individual all that they have to do is to 
start a number of cases against him, 
and if they fail for want of evidence he 
ran he locked up under the Preventive Dcten- 
lion Act and those verv facts which formed the 
subject-matter of his prosecution could be called 
in aid for detaining him. The law of Preventive 
Detention was not enacled to deal with the 
habitual criminal. There may be circumstances 
‘.uch as communal disturbances and riots in 
which the detention of a notorious goonda may 
he justified. The justification, however, would 
not be the fact of his being a notorious goonda 
hut the existence of circumstances making his 
detention imperative in the interest of public 
order MR I960 Puni 332 and AIR 1949 Pat 299. 
Rcl on. 1965 All WR (HC) 266: 1960 All Cr R 
196: ILR (1065) 2 All 261. 

-Ss. 3, 7 and 13 — Power of State Govern- 

menl to revoke or modify under S. 13 ordcr 
detention - Does not Include power to modify 
grounds under S. 7 — Constitution of India, 

Art. 25 (5). 

The grounds mentioned in Section 3 of > c 
Act are unite different from ,h £B rounds .f 1 *"' 
tinned in Section 7 of the Act The grounds re- 
ferred to in Section 3 of the Act arc the KroundS 
of flic order, which, along with olher parliculars, 
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the District Magistrate is required to report to 
the Government. On the oilier hand, the grounds 
mentioned in Section 7 ol the Act arc the 
grounds which the authority responsible for 
making the order is required to communicate 
to the detenu. 

The meaning of the words ‘’detention order” 
in Section 13 of the Act cannot he stretched to 
cover within its ambit the grounds mentioned 
in Section 7 of the Act. In this view of the mat¬ 
ter, the power given to the State to revoke or 
modify a detention order cannot empower the 
State to modify the grounds under Section 7 of 
the Act in a case where the order itself was 
passed bv a different authority, namely the Dis¬ 
trict Magistrate. 

According to Article 22 (5) of llie Constitu¬ 
tion, the District Magistrate alone would be the 
authority competent to communicate the grounds 
If, therefore, Section 13 is construed to entitle 
the Government to modify the said grounds in 
such n way as to supersede them with grounds 
of its own and to communicate the same to the 
detenu, S. 13 would come into conflict with the 
aforesaid constitutional provision, and itself be¬ 
come void to that extent. 

m« C cl IO « n !•'* of i tllc Act cannot 1,0 invoked bv 
the State lor the purpose of modifying the 

fr r n .» n< S , nlrC c' lv .- issUcd 1,v 1110 District Magis- 
rate under Section 7 of the Act and to com- 

ne h a n e c h ?- sa T, e 10 ,be <Idcnu - Even assum¬ 
ing b .k s ‘? n , 3 cnn bc invoked for such pur- 
aftcr k° ,n ° dlfled /rounds cannot be served 
from 5 X P lr y. of Prescribed period of 5 days 
Iroin the detention order. ILR (1061) 1 All 427. 

——S. 3 (I) and (2) — Two separate procedures 
provided for preventive detention - 0n 

AnS S ^ t,on J 3 (l) bv Stale Government _ 
fers H J? undcr Section 3 (2) by executive ofTi- 
~ Concurrent exercise of powers in res 

nlaterl° r c ° I mn '°". <1 9 le,,lion order not contcm- 
Jod'scriminnle mixing of the two nro. 

fieaiTl All 427!' alL<l Cn,irc P rocCp dings. ILR 

r;L 3 „“ Sc 'i pe “ Per , son <lola 'ned under — 
of « c, r \ pcrs(m detained in the custody 
of a ^penniendent of Jail under an order of 

p D G Ac r t n Ls not d ° r SC - h ° n 3 (1) (nl ,iil of «he 
of Section 2 ? h i >ri p 0 - nCr wi ‘ hin ,bc meaning 
is not able to K h • P 1 r,s ? ns Acl nn<l "'ereforc 

ff.-A i. M a* 

Prl^'i ^ Constitution of India Art *>i 

SSS u VT r £;, d bv 

Which liberty may £ RTf Cr,bes Procedure bv 
cel 21 Z,."-, m ?- v be ,akc “ away — Since Arli- 

‘jure cstablished d b P v ,V |nw 0n it 0f i s li Sr IV b 'i procc ‘ 
discretion of decifig whn il n ° b U , s ,hn * 1,10 
be a nd to what cxi5m II l «li5 ? rt Y <lure shoul ‘> 
has been given entirely f? bc , prcscrib c<l 
Obviously it cnnnnt if ft V 0 hc kcislature. 

Of the condition. In 1 b ,n ^ s " l,s,lei1 ,h! " °"c 

A) (Pr 2)? ' 6 ‘ AIR 1951 AU 458 <467, 458) (Pt 


PreventfvoTi pollution of Indin, Art 22 - 
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clc 22. 1959 Cri U 160: AIR 1959 Andh Pra 

73 (DB). 

——S. 3 ( 1 ) (a) and (b) — Applicability and 
relative scope of. 

Section 3 ( 1 ) (a), provides for the detention 
of any person if the conditions laid down there- 
in are satisfied, whereas Cl. (bl prescribes for 
Ino detention of any person who is a foreigner 
within the meaning of the Foreigners Act for 
Inc purposes mentioned therein namely, with a 
view to regulating his continued presence in 
India or with a view to making arrangements 
or his expulsion from India. Clause (a) applies 
to any person and the word ‘person* i s com- 
pre-hens!ve enough to take in citizens as well as 
foreigners. The mischief sought to be averted by 
Clause (a) applies equally to a citizen ns well 
as to a non-citizen. While Clause (a) is con* 

nf rl !ho si" 1 ‘r? i, 1 ' l 1 crnal an ‘» external security 
/ h S,alc » Cl * (b) deals with the preliminary 

S' T h u ' ke adi ° n T ,ier ,hc F ° rci 2- 

• iff Thc sc °t>e °1 Die two sub-sec- 
nZi , . s ., r d,irc |' cnt nr *d they were intended to 
,rl frCn contingencies and. therefore, they 
nnnot be so read as to exclude a foreigner from 

fl9571 P MnH°i ."'T' 1 'person 1 in Cl. (a). 

Cr 1J SS , 1957 An LT 223: 1957 

An \vi» 7 2n’ !Vn 0957) Andh Pra 167: (1957) 1 

(Pr '') R (DB). AIR 1957 A " dh Pr “ 143 (145) C pi A ) 

r S - 3 ~ Objecl of Act — No ofTeoco need 
. be ~ Satisfaction ol detaining nulborlly 

lx subjective - Grounds ol detention; II they 
hase rallonai connection with object sought to 

KslleE ^ R qU . esll ®,“ of xallsfacllon Is not 
b ~~ Bu J ordcr “"dor S. 3 can be chut- 
len^td on ground ol wnnt of bona Udes. 

son b f„r 0l r ' ° f ." ,P Acl is ni " '•> Punish n per- 
i.im » r hav . l,,R do,,c something but to intercept 
rn. hi .° r r hc d .° c . s a Prejudicial act and to "re 

cm. on ,, U r °oRon m,C - "• In !i le C,,SL - of *ttch P d™. 

suars 

wJrXft P™ 1 i" bil1 . 1 ? «»> . conviction 

Sinee the action under Section 3 is taken on 
.usp'rmn or anticipation, its test is a subjective 
iris b evon ° n \ C cun, ulntive effect of different 

conform to which shoul.i u ' . flulurc 1,1 
detention. As "he verv " d - ,0 . prcvcn <ive 

detention” implies it Preventive 

Which is necessary and if u l "i a « ,ho «'V 

s-L-ja t rs \ 

justiciable. AIR 19S8 SC 103, Re^'o" 011 ' S not 

Suice Ihc satisfaction is that or ih 
printe authority and not of ii, A b *1° nppr0 ‘ 
follow that the question a! n C T*; 11 must 
materials, on which the sidisfaction^'‘ f lc,,cy . of 
«t, is also not an issue in JkT °?, Ls arrived 
Co into, nor also into the nn^r 10 i Courl Crtn 
materials placed before U e wbelhcr ‘be 
which its suspicion is fol fct. 1 ' u,thon, V. upon 

"° n 3 is lh ' ™'v 
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llic power and Ihe Court cannot substitute ils 
own satis!action for that of tlie authority. 

Though the satisfaction of the appropriate 
authority is the only condition tor the exercise 
of the power under Section 3 and the question of 
that satisfaction is not justiciable, an order of 
preventive detention, can be challenged on the 
ground that it was made in mala fide exercise 
of power. AIR 1953 SC 451; AIR 1958 SC 163, 
Rel. on. 


DETENTION ACT (1950). S. 3, Note I 

Ihis rcspccl is clear and covers not only S 3 
ill lb) ol Preventive Detention Act but also 
Foreigners Act — Foreigners Act, 1946 and Sec¬ 
tion 3 | 1 ) |b|. Preventive Detention Act are 
valid. See Constitution ol India, Sell. 7, List I 
Entry 9. 1955 Cri LJ 876: AIK 1955 SC 367. ' 

® S. 3 (1) (b) — If ullra vires —Foreigners 

Act (1946), Ss. 2 (a) and 3 (2) (c) — Validity 
of — Classification is reasonable — (Conslllu- 
lion of India, Arl. 14). 


Where the detention of the petitioner was 
ordered on the ground that he was acting pre¬ 
judicially to the maintenance of public order in 
a certain village and its neighbouring villages 
in a certain district, the question that has to be 
considered is whether the grounds, which were 
communicated to the petitioner and which pre¬ 
sumably were the grounds upon which the satis¬ 
faction of the District Magistrate was based, had 
a rational connection with the object for which 
the order was passed, namely, to prevent the 
petitioner from acting prejudicially to the main¬ 
tenance of public order in these places. (1965) 
6 GuJ LR 632: ILR (1965) GuJ 644. 

-S. 3 — Applicability — Detention under 

local Act— Fresh order under Preventive Deten¬ 
tion Act — It is not extension of previous order 

— (Public. Safety — M. B. Maintenance of Pub 
lie Order Act (7 of 19-19), S. 3}. AIR 1955 NUC 
(Madh B) 1469. 

-S. 3 (1) — Power of detention under — 

Object of. 

The powers under such an Act as the Preven¬ 
tive Detention Act are for the purpose of pre¬ 
ventive detention and they are not punitive in 
their nature. A person cannot be detained under 
the Act for what be lias already done but in 
order to prevent him from acting in any man¬ 
ner prejudicial to the matters mentioned in Sec¬ 
tion 3 (II of the Act. AIR 1946 Bom 32. 
Ref. AIR 1951 Madh Bba 56 (59) (PI C) (Pr 8) 
(DB). 

-S. 3 — Constitution of India. Art. 215 — 

Consideration of validity of detention order pend- 
ing — Revocation of order — Contempt of Court 

— Passing of fresh order on advice of Central 
Government, when would amount to contempt - 
If the fresh order was passed not during the 
actual pendency of an application questioning Ihe 
prior detention, but in anticipation of such an 
application being made by the detenu, it would 
amount to contempt. See Constitution of India, 
Art. 215. AIR 1953 Orissa 33 (DB). 


£-S. 3 (1) — C. P. and Bcrar Public Safely 

Act (62 of 1948), S. 2 (1) — Detention under - 
Validity of, after coming into force ol Constitu¬ 
tion — Constitution Order No. 8 — Effect -— 
The order of detention under Section 2 (1> C. 
P. and Bcrar Act lapsed after the inauguration 
of the Constitution. Constitution Order No. H 
could not and did not revise the order but only 
permitted the continuance of his detention, lno 
State Government could,* therefore, act under Sec- 
lion 3 (1) (a) P. D. Act and pass Ihe new 
order. See Public Safely - C P. and Bcrar Pub- 
lie Safely Act (02 of 1948). S. 2 |1). AIK 19ol 
Nag 1 (FB). 


2. Constitutional validity. 


£_$ 3 (l) (b) — Constitution of India, 

Soli 7, List 1. Entries 9. 10 — Interpretation of 
— Language of entries must be given widest 
scope — Entry 9 brings Union into relation with 
foreign country — Legislative competence in 


Ihe classification of foreigners into those who 
are British subjects of the kind set out in the 
definition of *a foreigner’ in Section 2 (a) of 

the Foreigners Act, 1946, and others, so as to 
make the former not foreigners for the pur¬ 
poses ol llie Foreigners Act and the Preventive 
Detention Act, is a reasonable and rational 
classification and so does not olTend Article 14. 
There is no individual discrimination and it is 
easily understandable that reasons of State may 
make it desirable to classify foreigners into 
different groups. Section 3 (1) (h) of the Pre¬ 
ventive Detention Act or S. 3 (2) (c) of the 
Foreigners Act is not, therefore ultra vires ns 
offending Article 14 of the Constitution. Hans 
Muller of Nurenburg v. Supdt., Presidency 
Jail, Calcutta. 1955 Mad WN 478: 1955 SCA 

487: (1955) 1 MLJ (SC) 188: 1955 Cr U 870: 
(1955) 1 SCR 1284: 1955 An \VR (SC) 188: 1955 
SCJ 324: AIR 1955 SC 367 (373) (Ft D) (Prs 
25, 27). 

-S. 3 — Constitution of India, Arts. 19 (1) 

(a), 14. 21 and 22 — Scope and applicability — 
Validity — A law which deprives a person of his 
personal liberty falls exclusively under Arts. 21 
and 22 and the reasonableness of such a law 
cannot he questioned with reference to Art. 19. 
Held, that the Act is not invalid. See Constitu¬ 
tion of India. Art. 19 (1) (a). 1956 Crl LJ 1152: 
AIR 1956 All 589 (DR). 

-S. 3 — Validity of — The provision in 

Section 3 of the P. D. Act is not bad as being an 
instance of unwarranted delegation of legislative 
power. See Constitution of India, Art. 245. 65 

Cri LJ 1722: AIR 1954 Cal 591 (DR). 

-Ss. 3 and 5 — Illegality of arrest — Deten¬ 
tion not per sc invalid. 56 Cal WN 427: 1953 
Crl LJ 310: AIR 1953 Cal 81 (DB). 

0 -Ss. 3, 14 — Validity — Constitution of 

India, Arts. 13 (2), 10, 21 and 22. 

Per Full Bench:— The various provisions of 
the Constitution can he read consistently if Arti¬ 
cles 21 and 22 are regarded as setting out, 
qualifying and safeguarding the right of per 
sonal liberty of every person and Article 19 as 
dealing only, and independently, with certain 
special rights of such citizens as are already at 
liberty. 

Such deprivation of personal liberty as is 
involved in a detention order under the Prcven 
live Detention Act. 1950, is dealt with ill Arti¬ 
cles 21 and 22 ol the Constitution, and not Arti¬ 
cle 19. The Detention Act being in conformity 
with Ihe provisions of Articles 21 and 22 of the 
Constitution, is good law, and is not hit by Arti¬ 
cle 13 (2). 

Contras — Section 14 of Ihe Detention Act 
however is void, inasmuch as it is in conflict 
with Clause (5) of Art. 22 of Ihe Constitution. 
Probably, it is also in conflict with Arl. 32 oi 
the Constitution. 

But Section 14 not being an integral insever¬ 
able part of the Detention Act. the Detention 
Act under Art. 13 (2) of the Constitu ion » 
void only to the extent of the contravention; w 
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cral and Special provisions). AIR 1955 MC 
(Madli Rhal 38(54. 

—-S. 3 (2) — Government having grounds t«» 
believe (hat dctemic was associating himself ac¬ 
tively with named leader of gang of dacoits — 
Dacuits concerned in certain named daooities ~ 
Detention held was preventive and not of puni- 
ti\e eharacler. 1852 Cri 1.J 1526: ILR (1951) 

fI)B) 455: AIH 1052 Mys 85 1881 (l>t F * (l>r ! °) 

^ Pelilloner holder of license to sell 
rationed cloth — Shop closed and license wllh- 
drawn Whether can he be detained on ground 
Hint he is likely to indulge In Idack-marketlng. 

I revenlive detention depends on suspicion — 
Suspicion inferred from circumstance*, and it is 
tor (he detaining Authority to be satisfied about 
hi- mterenre to he drawn. The mere closure ul 
the shop of the petitioner who was a holder of 
a licence to sell doth or even the temporary 
sim/. ure ol his goods is no ground for holding that 
tl.e onk.r ot detention on the ground that the 

h ^ V lo . lllclu, K tf »« Mack marketing 
puiudni.il to the maintenance of supply of es¬ 
sential commodities and services, is mala tide 

*«““..VS" <••• 185 <•«> 

=3- - «;>»,,.rM," " o “”- 

Where the facts alleged |, v I he State Govern 

fr l.Vs j*"’ . ,WH nilorenees are possible it is 

‘.s i, .1 S Gou ‘ rn,neMl «» n.ake up j ts mind 
is to the ml crem e In be drawn. The Court can 

oil sav that a particular inference should hive 

r'belnVf "of t’b "m l " r,s l . U " 1 if <»* affidavit 
n in nan ih,. detenu dise ases such snerillo 

circumstances as to show that the alkld f ,• s 

ln B m 3 * Sr„Sr ,,,,M .. “»'• 

iSsl 

H27) (Pi a 1 (p r (DB)i 1052 l>epsu m 

•i«»‘AeL^se^:;;",, u S ci \ ***■ 

4. Satisfaction o! detaining authority. 
Evidence Act (1872), S. 14 . *' Sufficiency — 

.£ * Lisji »»«<»«■« 

" r >'<«» himself, mill " hor *•'»'» that 

Inis the requisite menus or L, *■ ! m ‘ Secretary 
ample, if the Minister hmli..M u' lw,R f' f,,r «* 
salisfled or he Juul indicnleil ' i- 11 ? , ^ al I>® was 
conduct and nets, and iff J? ,, * r « c *'on hv Ins 
affidavit was regarded as sntr ° UU ' • Secretary's 
cuhtr ense. then that wnuhl UlU !!! ,he pnr,i- 
sufficient proof of the snit.r ,- cons ‘i 1lule legally 
Mmislcr. Out whrtI,„ thui SS £ 


other words. Section 14 of the Detention Ad 
must go, and the Court can I hen see the grounds 
not for the purpose of judging the sufficiency 
or otherwise of the grounds given, hut f or the 
purpose of seeing whether the person detained 
hns had a real opportunity of making an offer- 
live representation against Die order of deten¬ 
tion. L. K. Burman v. State, ('50) 29 Pat 51)2 
(543) (FB). 

3. Preventive detention. 

•-S. 3 — Objective standard of conduct — 

Failure to make provision of, whether affects 
section. 

Per Kania C. J. and Palanjali Sastri J.Sec. 
tion 3 cannot be impugned on the ground Hint 
it does not provide an objective standard which 
the Court can utilize lor determining whether tin* 
requirements of law have been complied with. 
The reason is that no such objective standard ol 
conduct can he prescribed, except as hrniig down 
conduct lending to achieve or (o avoid a parti¬ 
cular object. For preventive detention, action 
must he taken on good suspicion. 1 1 is a sub 
leehvc test based on the cumulative effect of 
different actions, perhaps spread over a consi. 
derable period. For the purposes of preventive 
detention, it would he difficult, if not impossible 
to lav down objective rules of conduct failure to 
conform to which should lead to such detention. 
As the very term implies, the detention in such 
cases is effected with a view to prevent the per 
son concerned from acting prejudicially to cer 
snrh ° T C ?• W, V l h . ,,1C l(, gislntion Providing for 
Zl Jr \i T v,cw - A K. (»opal an v. 

‘lORn^crT W 2 Mttd U «: 03 Mad 

88^mSa iff ivv 125 s 51 Crl LJ l3fl3: SCR 

WN 495: 1950 Mad WN foil 127- 
A|R I960 SC 27 (42, 77) (P| B) (Prs 27f 123)7 

bo roio 3 T lf t,e,0l, . li . 4in is towful, detenu cannot 

«sr™ s,j \v;& 

K ViVr’.iW.if >™' aIb'.S 

MjU 112 (116, 119) (Pi C) (Prs 6, 20) (DB). 

3 T ?» 1 en,lon under - for Investigation of 
cle 22 .~ * * ~ Cons,l,u,lon «I Ml* Aril' 

If the main ground of detention he inveslisa 

i rs,,?™' -rr sjssssrSr jtss. 

'ivs- ?«.■aft," "■ 

Im™ pnnilive nmI ptmilivn 

rt n . ‘'i 1 i.iiil nhnuld n.l VX 

the accused under the Criminal P r LSI 

provisions of S PurT IV ilf' crimin'Til r* r un,lor 
trict Magistrate “is no. barred frl^avinr Db * 

“vMirr’Tc D r,'t r- 
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any given ease, or whether the “best evidence 
rule” should be applied in strictness in that parti¬ 
cular case, must necessarily depend upon its facts. 
State ot Bombay v. Purshoitam Jog. (1952) 2 
Mad U 338: 1952 SCR 674: 54 Bom LR 869: 1953 
SCA 893: 1952 SCJ 503: 1952 Crl LJ 1269: AIR 
1952 SC 317 (319) (Pt D) (Pr 17). 

-S. 3 (1) — Satisfaction — Material given in 

grounds not existing in fact — ElTect. 

When admittedly a most important material is 
placed before the detaining authority, but the 
material turns out to be a material which did 
not exist, it cannot be said that the detaining 
authority applied its mind to all the relevant and 
proper circumstances which he must do before 
he makes the order contemplated by the Act. and 
that there was a proper satisfaction which would 
justify the making of the order. 1956 Crl LJ 
875: ILR (1956) Bom 792: 58 Bora LR 473: AIR 
1956 Bom 490 (492) (PI D) (Pr 7) (DB). 


-S. 3 (1) (a) — Satisfaction of detaining auth¬ 
ority — Question of maintenance of public order 
— Grounds must be germane to that question — 
Grounds germane to other emergencies — Vali¬ 
dity of order — (Constitution of India, Art. 22). 

The power to detain is conferred upon the 
State in order to meet various emergencies and 
the detaining authority must be satisfied that 
there is a prejudicial activity on the part of the 
person sought to be detained which has a bear¬ 
ing on that particular emergency. If the detain¬ 
ing authority seeks to detain a person in the in 
terest of the maintenance of public order, then 
the grounds on which the order is made and 
which are communicated to the detenu must be 
germane to the question of the maintenance of 
public order. Even though the grounds may 
be germane to the other emergencies con 
templated by Section 3 (1) (a), inasmuch 

as the power is not exercised for the purpose ol 
meeting that particular emergency, the order 
would he bad if every one of the grounds does 
not fall within the ambit of the exercise of the 
particular power under S. 3 (1). 

The activity relied upon by the detaining auth¬ 
ority must be such as being reasonably 
capable of being considered as a prejudi- 
eal activity or it must be possible to infer 
from the specific activity referred to in the 
ground that what the detenue was doing was 
something which is prejudicial to the mainten¬ 
ance of public order. In other words the ground 
relied upon must have a rational probative value 
and the probative value must be from the point 
of view of the prejudicial activity alone which 
can come within the ambit of Uio Ac 1 - 19.*4 SCR 
418, Disling. 58 Bom LR 60: ILR (19o0) Bum 

715. 

_S. 3 (i) (o) — Nature of satisfaction requir¬ 
ed. 

The satisfaction required is that there must be 
at least a reasonable probability of the person 
against whom an order is sought to be made act¬ 
ing in a prejudicial manner. It is not necessary 
that the detaining authority 
certainly that if the person 
detained he would act in a 
AIR 1951 Bom 161 (164) (Pt 

_S 3 — Satisfaction of detaining authority — 

Person given benefit of doubt in criminal case — 
If can be detained. . . 

Where the petitioner was acquitted in a crl- 
minnl case not because there was no basis for 
the charge against him but because the Court 
which tried him found that the case against hnr. 
was not proved beyond reasonable doubt, and. 
therefore, the benefit of that reasonable doubl 


must feel absolute 
concerned was not 
prejudicial manner. 

B) (Pr 11) (DB). 


had to be conferred upon him, these facts can 
nevertheless form sulTicient data before the 
detaining authority upon which the satisfaction 
required under S. 3 can be founded. (1900) 1 
Guj LR 140: (1960) 1 Guj HCR 114: 1960 Crl LJ 
1588: AIR 1960 Guj 43 (46) (Pt B) (Pr 9) (DB). 

-S. 3 — Puwer of detention — Condition 

precedent for exercise. 

It is the satisfaction of the detaining authority 
that matters under S. 3 and it is a condition 
precedent to the exercise of the power of deten¬ 
tion under the section. AIR 1951 Madh Bha 51 
(53) (Pt A) (Pr 7) (DB). 

-S. 3 — Satisfaction under — Nature of —' 

Burden of proof — How discharged. 

The word satisfied’ does not import an arbi¬ 
trary or irrational state of being satisfied. It 
means ‘reasonable* satisfaction. But this condi¬ 
tion about ‘reasonable satisfaction* is not an ob¬ 
jects e condition precedent of fact capable of de¬ 
termination by a Court of law like any other posi¬ 
tive fact. It is a subjective condition incapable 
of being determined by n party other than the 
one who has taken action in the matter. 


As S. 3 of the Act gives plenary power to the 
detaining authority, it is for him to arrive at the 
reasonable satisfaction and decide whether it Is 
necessary to detain the person. Where, there¬ 
fore, an order of detention ex facie shows that 
the authority making the order of detention was 
satisfied, a presumption arises in favour of the 
detaining authority and the burden lies on the 
petitioner who challenges the bona (ides of the 
detaining authority to show, not that there was 
no ‘reasonable satisfaction', but to show that as 
a matter of fact the order of detention was passed 
wihout such satisfaction as is required and that 
the detaining authority did not hold Ihe opinion 
which he professed to hold that, therefore, al¬ 
though the forms of law have been observed, there 
has been a fraud on the Act or an abuse of the 
powers given by the Legislature: (1941) 3 All 
ER 338 and 388; AIR 1945 PC 156 and AIR 1950 
FC 129, Rel. on. 

The heavy burden which lies on the petitioner 
is not discharged by a mere denial or by assert¬ 
ing that he is not aware of any reasons or that 
lie does not know why he has been detained or 
that he has not done anything wrong: 
referred. AIR 1951 Madh Bha 51 (53, 54) (Pt B) 
fPrs 7, ID (DB). 


-S. 3 — Constitution of India. Art. 132 — 

Substantial question of law — If Ihe applicant 
was a member of a communist party which it¬ 
self was indulging in unlawful subversive activi¬ 
ties that by ilsell would be sulTicient for the 
Government to come to the conclusion that his 
being at large would be prejudicial lo the main¬ 
tenance of public order in the State. There is no 
substantial question of law involved in such a 
case. See Constitution of India, Article 132. M 
Crl U 252: AIR 1951 Mad 61 (DB). 


_S. 3 — Satisfaction contemplated by section 

that of detaining authority. m ] 052 Of Fj m 

R (1951) Mvs 455: AIR 1952 Mys 8 o (87) (Pt D) 

r 7) (DB). 

_S. 3 (1) — Satisfaction — Fresh order 

alnst person In detention — Material must be 
amlncd afresh. 

Per Full Bench — The State Government can 
said to he reasonably satisfied even where ne 
iterials for satisfaction are activities in whicn 
e detenu indulged a long lime ago and when 
ring (lie interval the detenu has been continual; 
in detention provided that the State Go\ern 
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a view to preventing him from acting in any 
manner prejudicial to the public peace and order 
is a question of fact and if the petitioner's posi¬ 
tion was that such a satisfaction did not exist 
he should definitely assert the fact in the peti¬ 
tion. 

Further where a Deputy Commissioner revok¬ 
ed his first order and passed a second order, the 
verv fact that there was some variation in the 
grounds of detention and in one respect even 
the order in which the facts were alleged to have 
taken place was also changed goes to show that 
the Deputy Commissioner did go into the matter 
afresh and he passed the new order after he was 
satisfied of the necessity of it. ILR (1952) 
Patiala 445: 1953 Crl U 1519: AIR 1953 Pepsu 
145 (146) (Pt D) (Pr 5). M 

— S. 3 — Satisfaction of detaining authority— 
Onus — Evidence Act (1872), Ss. 101 to 103 — 
Constitution of India, Arts. 1M, 166. 

When an order expressed to be made by the 
Rajpramukh and authenticated by a person 
authorised in this behalf by the rules is pro- 
duced it shall be accepted as an order made by 
his Highness the Rajpramukh and if the order 
contains a recital of a fact, under Clause (2) of 
Article 166 the presumption in so far as it 
relates to its execution, does not extend to the 
correctness of that recital, that is to say. the 
Court can go into the matter and decide whe- 
ther or not the recital was correct or not This 
means that it is open to the Court to decide 
N\hether the Chief Secretary who made the order 

nLm"; L e h >n r°n n , be u half ?! his H *hness the Raj- 
prnmukh satisfied himself about the necessity of 

S Ihk Li„ b ? f n rC he m ? de - ,he order ' In a case 
, " 1,s hind Hie onus is initially upon the Slate 

10 prove that the authority who made the order 

of d e.enhon was satisfied in respect of it, neces! 

1 rT, °n e r cxpress ed to be made in 

, n , an ? e of ,he RaiPramukh and duly authen- 

has tinn V " ^ erS0 . n au,horisad in this behalf 
has been produced the onus shifts to the other 

402* 52 r /n ffi. '56. Foil. 1950-2 Pepsn LR 

|P?; lg, < i#). LJ ,Ml! AIR 1961 Pepsu 128 (129) 

5,7 V . Satisfaction of detaining autho- 
«•> — Commission of offence. 

rnmmm 

mmmm 

(P« B) (P r it) ( fb). 1851 Pep,u 123 UM) 

authority - Satisfaction S i “ ,is n facUon f detaining 

cS $ B d SS s rRSre? r iF 

S(5 AIR 

*"'»'■« Mthorlty 

»n?U l irt r ?"Srad 0b „LTv d M bV ' h '. M-fctn,,, 
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'*<> m criminal Con," “n he n »/ nerson, 


ment examines the material afresh before pas¬ 
sing the new order. 

Per Hemeon Ag. C. J.That the detaining 
authority must apply ils mind afresh to the mate¬ 
rials in its possession before the new order is 
passed is implicit in the terms of S. :t. Preventive 
Detention Act, 19.50. There must, therefore be a 
de novo scrutiny of the case of each detenu before 
the satisfaction which the law requires is reach¬ 
ed; and it follows that it is not open to the 
detaining authority to pass an order of deten¬ 
tion under the Act of 1950 on the mere ground 
that it had passed an order under an earlier 
enactment. 1951 All WR (Supp) 21: 1951 Nag 
U 71: ILR (1951) Nag 1: AIR 1951 Nag 1 (4, 5) 
(PI A) (Prs 20, 30) (FB). 

—S. 3 — Constitution of India, Art. 166 (3) 
—Rules of business of Orissa Government, R. 14 
— Subsidiary Rules of Business, R. 2 — Order 
of detention passed by Home Secretary — Vali¬ 
dity — Presumption ns to Implied authority — 
(Evidence Act (1872), S. 114, Illustration (ej ). 

The presumption that all official acts are to 
be taken Jo have been regularly performed is one 
that ‘may’ be drawn by a Court. In a matter re¬ 
garding the liberty of a subject the High Court 
will not be prepared to uphold the validity of 
an order by reliance on any such presumption. 

Thus R. 2 of the Subsidiary Rules of Business 
cannot validate an order of detention passed 
by Home Secretary, as the authority of the 
Minister in charge who could have passed the 
order to Home Secretary to deal with the case 
cannot be presumed. 18 Cut LT 307: ILR (1952) 
(Cut) 353: 1952 Crl U 1051: AIR 1952 Orissa 
200 (201) (Pi B) (Pr 4) (DB). 

—-S. 3 — Constitution of India, Art. 166 (3) 

— Rules of Business of Orissa Government, R. 14 
-- Subsidiary Rules of Business, Rr. 2 and 8 (b) 
{m Kr S * crc,ar y Scaling with cases of detention 

- No submission to Chief Minister or Govern¬ 
ment — Validity of orders passed. 

!f ordere of preventive detention fall undei 
Rntoc° f “fr™ 1 ?. (b) of R - 8 of the Subsidiary 
retflrv l ,: V , 0Uld .f? 1,ow , lhut cvcn though the sec- 
«iiS?i. d J Ca t ls h such cascs they have to be 
subrn'tled to the Chief Minister and Governor and 

invplM lhe samc ’ the orders are 

952 r,i , 1 LT 3 , 07: ILR ( ,952 » Cut 353: 

1“ CUP, 5) ?DB). A '" ,8 “ 0r ' S! “ 200 ™ 

TOnl, 3 T, SoUs . fac,|on of Provincial Government 
Ho*, c * °* rcs P°nslblllly from Minister to 

SS 4R5V V n'r y r, J, 

Gomnm.nl 18 n ~ Rul “ °* business of Orlssn 
dww! r? 2)*’ R ‘ 8 “ Subsidiary Rules of Busl- 

tioKdVTn? .k Arl -- 190 ,3) of ,hc Conslitu- 

hy the Govi^nnl mai !i f Rul ? s of Buslness mft< te 
ed Minister he satisfaction of the concern- 

of the PrL^ ? i ,aken ,0 be ,he satisfaction 

lewl DrovWn C1 " S,° V ? rnmenl ' bul ,hcre is no 

respoiuibiliti from "i! f u- *- h ? del f* alion of lhal 
SecretnS Rull 2 of ,0 D ,be Ilomc 

^ treated - Subsidiary Rules cannot 

delcgafion of or vnlidntinR any sucli 

18 Cu lt teoe l .' .. ILR OMll Cut 624: 

A,n 1952 0H! “ 

orlly S '_? p7 00 | al,s,ac,,0n of ,,le detaining outh. 

mSlSner Ue a! i0 ihe W ti 1 m. he i, r ° r n °!, ,he , Depulv Corn ‘ 

lion 3, Previnii, m n^ e passed order under Sec- 
that it W C - Detention Act. was satisfied 

rvni ^ ,0 nrrest ,he PoKHoner with 
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under the Preventive Detention Act. Nor is it 
open to a Court of law which is approached for 
relief to go into the question as to whether the 
information acted upon bv the District Magis¬ 
trate was sufficient to entitle him to take steps. 
(oO) 1950 KLT 723: 52 Crl LJ 1089: ILR (1951) 
Trav-Co 1: AIR 1951 Trav-Co 217 (219) (Pt B) 
(Pr 8) (DB). 


5. Scope of enquiry. 

-S. 3 — Detenu alleging illegal detention and 

torture prior to his being served with detention 
order — Police officers filing affidavits denying 
allegations of torture but admitting questioning 
detenu regarding activities and addresses of his 
alleged associates — Detenu cannot be allowed 
to cross examine police officers submitting affi¬ 
davits since allegations of illegal detention and 
alleged torture prior to lawful detention are 
outside the scope of the enquiry into legality of 
detention. ILR (1952) Hyd 122: 1952 Crl LJ 
1076: AIR 1952 Hyd 112 (116) (Pt D) (Pr 6) 
(DB). 


0. Detention order. 

#-S. 3 — Order under — Order is not equi¬ 

valent to conviction bv criminal Court. See Dock 
Workers (Regulation of Employment) Act (IX 
of 1948). S. 4 (1). (1905) 3 SCR 453: 1960 Cr 
LJ 189: AIR 1900 SC 282. 

It-Ss. 3, 7 — Order of detention — Nature 

and contents — (Constitution of India, Art. 22). 

The detenu has to be served with a copy of 
the order passed bv the authority contemplated 
bv sub-section (2) of Section 3, containing, first¬ 
ly, recitals in terms of one or more of the sub¬ 
clauses of Clauses (a) and (b) of Section 3 (1), 
which may be called the ‘preamble’, and second¬ 
ly, the grounds contemplated bv Section 7, 
namely, the conclusions of fact which have led 
to the passing of the order of detention, inform¬ 
ing the detenu as to why he was being detained. 
If the grounds do not contain all the particulars 
necessary for enabling the detenu to make his 
representation against the order of his detention, 
lie may ask for further particulars of the facts, 
and the authority which passed the order of 
detention is expected to furnish all that infor¬ 
mation subject, of course, to the provisions of 
sub-section (2) of Section 7; that is to say. the 
person detained shall not be entitled to the dis¬ 
closure of such facts as the authority making 
the order, considers against public interest to 
disclose. Thus, the order of detention to be 
served upon the person detained would usually 
consist of the first two parts, namely, the pre- 
amble and the grounds, but it may also consist 
of the third part, namely, the particulars, it 
and when they are required or found to be 
necessary. But the particulars referred to in sub¬ 
sections (3) and (4) of Section 3. would not be 
identical with the third part of the order. The 
preamble cannot be treated as the cround of 
detention contemplated bv Section 7. 19ol M.J 
208: (1951) 1 Mad LJ 389: AIR 1951 SC 157. Rel. 
on. Naresh Chandra Gnnguli v. State of W. B . 
1959 Cr LJ 1501: I960 SCJ 303: I960 Mad LJ 
(Crl 200: (1900) 1 SCR 411: AIR 19o9 SC 1335 
(1340, 1341) (PI A) ( prs 12) ‘ 

m _Ss. 3 and 13 — Former defective order — 

Subsequent fresb order free from defect — Con¬ 
Before a person is deprived of his personal 
liberty the procedure established by law must be 
strictly followed and must not be departed from 
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lo the disadvantage of the person affected. Thh 
proposition, however, applied with equal force 
lo cases of preventive detention before the com¬ 
mencement of the Constitution. The Constitu¬ 
tion does not make any difference in regard to 
the position. The position is now made more 
clear by the express provisions of Section 13 of 
the Preventive Detention Act which provides 
that a detention order may at any time be 
revoked or modified and that such revocation 
shall not bar the making of a fresh detention 
order under Section 3 against the same person. 
As in habeas corpus proceedings the Court is 
to have regard to the legality or otherwise of 
the detention at the time of the return and not 
with reference lo the date of the institution of 
the proceeding, in the absence of proof of bad 
faith, the detaining authority can supersede an 
earlier order of detention challenged as illegal 
and make a fresh order wherever possible which 
is free from defects and duly complies with the 
requirements of the law in that behalf. The 
question of bad faith, if raised, would certainly 
have to be decided with reference to the circum¬ 
stances of each case but the observations in one 
case cannot be regarded as a precedent in deal- 
ing with other cases. AIR 1952 SC 27; AIR 
1945 FC 18, Rel. on. Petn. No. 334 of 1951 
(SC) Disting. Naranjan Singh v. State of Pun¬ 
jab, (1952) SCA 230: 1952 SCJ 111: 1952 Crl U 
650: 1952 SCR 395: 1952-1 Mad U 733: AIR 

1952 SC 106 (108) (Prs 9, 10). 


- S. 3 (3) — Order of detention passed by 

District Magistrate stating two-fold objects 
necessitating the order — State Government 
while approving order under Section 3 (3) has 
no jurisdiction to modify objects stated by eli- 
minating one of them — Such an order of ap¬ 
proval if passed is only partial one and cannot 
be considered an approval order as contemplated 
by Section 3 (3) and is ultra vires. ILR (1991) 
1 All 427. 

-Ss. 3 (1) (a) (III), 9, 10 and 13 — Scope of 

S. 13 — Government revoking Magistrates’ order 
and Itself passing order of detention — Non- 
compliance with Ss. 9 and 10 In respect of 
Magistrate's order — Effect. 

The power of revocation conferred on the 
State Government by Section 13 is untrammelled 
by any restrictions. There is nothing in the Act 
to suggest that this power of revocation cannot 
be exercised unless the procedure prescribed bv 
Sections 9 and 10 has been followed. The State 
Government can revoke the District Magistrates 
order at anv time and at any stage of the pro- 
ceedings. 

Where, therefore, the Government revokes an 
order of detention passed by the District Magis¬ 
trate and itself passes an order of detention, the 
orders of the Government are not ultra vires on 
the ground that requirements of Sections 9 and 
10 of the Act had not been complied with in 
respect of the District Magistrate's order. 1951 
All WR (HC) 602: 1951 All Crl Cas 123: 1952 
Crl U 372: AIR 1952 All 180 (180, 1811 (Pi B) 
(Prs 0, 7, 9). 

-S. 3 — Grounds on which detention can be 

ordered — Preaching of violence is not sine qua 
non for order for detention. AIR 1959 Andh rra 
73 (77) (Pt D) (Pr 9) (DB). 

_S. 3 — Applicability — Order of detention 

on grounds on which person was arrested under 
Section 109, Cr. P. Code can be passed. AIR 
1955 NUC (Assam) 2841. 

_S. 3 (2) — Order of detention — Delay In 

arrest. 
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An order of detention was passed bv A, a Dis¬ 
trict Magistrate on 29-3-50. In pursuance of 
this order the detenu was arrested on 14-6-1950. 
But at the time when the order of detention was 
actually served on the detenu, A had left charge 
and another District Magistrate B was in charge 
of the District. The grounds of detention were 
furnished to the detenu on 19-6-1950: 

Held, (1) that an order passed by a District 
Magistrate, who is subsequently transferred and 
relieved of his duties, does not lose its value 
and cease to be an order of a District Magis¬ 
trate. (2) that the delay of two and a half 
months which occurred in this case between the 
date of the order of detention and the date of 
arrest was not an unreasonable length of time 
which required the passing of a fresh detention 
order by B. 53 Bom LR 127: 21 Bom Crt Cns 
fiO: 52 Crl LJ 418: ILR (1951) Bom 546: AIR 
1951 Bom 33 (35, 36, 42) (Pt A) (Pr* 3, 17) 
(DB). 

Ss. 3 and 7 — Validity of detention — 
Detention order under S. 3 (2) but grounds des¬ 
cribed as being under S. 3 (1) (a) (111). 

Order of detention passed by District Magis¬ 
trate under Section 3 (2) — Grounds of deten¬ 
tion served on same day but described as 
grounds of detention under Section 3 (1) (a) 
(in) — Held, that if in addition to setting forth 

n5!tJ?J. 0U u da -7 h I ch hc , did corretcly enough the 
District Magistrate made a slip in a superfluous 

portion of the relevant communication, it could 
not be said that he did not observe the 'forms 
and rules of the law’ so as to vitiate bia order 

77. m r. l wr‘j? n „2 r “ clearlv under Section 3 
(2). 58 Cal \\N 659: 1964 Cr LJ 1722' AIR loiu 
Cal 691 (694) (Pt B) (Pr 9) (DB). 

- ft!" °" 1 '" p ‘ u ' <l 

Ra0 f ~ An order of detention can 

detent on d JZTh. ® ? erS ° n , wbo is alr « a dy under 
ahnni cn d ,here ‘ s no| hmg inherently illegal 
bout successive orders passed on the same 

no < t U ciL Wh M C *, he aufricienc v of the grounds is 
not examinable by Courts AIR 194S Fr ig Rni 

CM M L Z 876: (»fi62)2 R M.dU6«ot 

f 7 ) (DB) 24: AIR 1953 Mod 41 (60 > ( p « p ) (Pr 

.hS..* - 10 

the period f th/ H 0 { S - n i° pr °V. s,0 P for mentioning 
or obliged au,h ? r ‘‘V is not bound 

357, Dissent. 0 fS Penod - A,R 1951 A » 


valid in the eye of law. It is, therefore, impera¬ 
tive fur the detaining authority to prescribe the 
term of detention, and failure to do so and 
leaving it to the maximum period permissible 
under the law if intended would make the order 
of detention doubtlessly vague. 

The defect caused by the non-specification of 
the period of detention cannot be cured bv the 
fact that the Government in the exercise of 
powers conferred upon it bv Scclion 13 can 
revoke or modify the order of detention. 

The existence of another remedy that may 
possibly be used bv the Government for affording 
relief cannot validate the order of detention 
which was unsustainable in law when it was 
made. 2 Pepsu LR 421: 52 Crl LJ 33: AIR 1951 
Pepsii 1 (2, 3) (Prs 3, 4). 

-Ss. 3 and 7 — Order of detention passed 
under Section 3 without giving grounds — 
Grounds of detention communicated subsequent, 
lv as required under Section 7 — Order passed 
under Section 3 need not itself contain grounds 
of detention and order is not invalid. 1005 (2) 

p r Wo" 9 ,U 985 Pu ? LR ,Suppl 286: AIR 1065 

PunJ 2,0 (272) (Pt A) (Pr 4) (DB). 

S. 3 (1) — Order though not passed in 
name of President but in name of Central Gov¬ 
ernment is still an order of authority under the 
l, °" ~ General Clauses Act (1897), S. 3 (8) 
ioi’ I . 9 . 65 J2) Cr U 1,9: 1065 Pu n LR (Supp) 

(db) AIR 1966 PunJ 270 ,277) (p * E) ,Pr m 

——S. 3 (t) (a) ( 1 ) — Order issued in name of 
Central Government and validly authenticated 
by Joint Secretory for and on behalf of Presi- 
dent of India — Order could be said to hove 
, 1 f 1 e i " made , executed bv President _ Consti- 

(Orders and other 'instruments)“ RtSS^iSSf. 

a? s*7?<ssr~ ^i 7 v 2 , s c?s m 

AIR 1966 PunJ 270 (278) (Pt F) (Pr 12) (DB).' 

=iw g” "■ - Mod '““ uo “ 

n J h \ G u° V * ra “ en ‘ cannot 'lie grounds 

faction* 0 I, ,h n C th Dis,ricl .Magistrate bases his satis! 
substhule i,c W °.- d , S ' be Government cannot 

-SfoAr ,or ,he 

essenlhd ?j S,ricl Mu « is,ra, e considered it 

Oc 2 n n d “ PCrSOn ,0 PfeVent him 

once of ”m,Wi? nne !i pre|udicial t0 ‘he mainteu! 
r of publlc order and tranquillity” but the 
Government considered that to prevent the ner 

He ! d ! A* such modification was not 

mnlntrH Kv Q n «ner /> » . .. ®®t COl\- 


noMnvalid hv Cn,i0n ° rd f er undcr Sec,ion 3 i* 

Str D o e f ,e 5i i , 0 “, i Unde . r - Mere fac ‘ that 

detenu does not Lfe ° n . 15 n , 01 supplied «° 

- Cr P C k c 2n? s L or „ detention illegal 

«« p eP» n MM V (PI V (P^ ,2,5! AIR 

rjLra s- s "- 

one of *the^indfisMnaahi* 16 peri ?, d , of de, enlioa Is 


detention b^DUtMc/^fnciftl 1 ^ 00 • ° f perlod of 

d^fi prior l^deUnt^ 11 ‘''"'“‘“ent of 

- CrlmU P .°a e S" tl’h*^ 

^ s i&isrssiu? tt-s 
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is immaterial for the determination of the ques¬ 
tion in issue as to whether his prior alleged 
ill-treatment cannot affect the merits of the 
detention order, the validity of which is to be 
determined independently of any such consi¬ 
derations. AIR 1949 Bom 319 (FB), Rel. on. AIR 
1952 Sau 12 (14) (Pt C) (Pr 6) (DB). 

7. Legality of order. 

- S. 3 — Detention based on several grounds 

— Some grounds non-existent or irrelevant — 
Effect on validity of order — Held, that the 
order was bad and must be quashed. See Pub¬ 
lic Safety — Jammu and Kashmir Preventive 
Detention Act (4 of 2011), S. 3 (1). 1957 Crl U 
316: AIR 1957 SC 164. 

# -S. 3 — Validity of detention — Failure 

of one of the grounds for detention — Effect. 

The power to issue a detention order under 
Section 3 of the Preventive Detention Act de¬ 
pends entirely upon the satisfaction of the ap¬ 
propriate authority specified in that section. The 
sufficiency of the grounds upon which such 
satisfaction purports to be based, provided they 
have a rational probative value and are not 
extraneous to the scope or purpose of the legis¬ 
lative provision cannot be challenged in a Court 
of law, except on the ground of mala Odes. A 
Court of law, is not even competent to enquire 
into the truth or otherwise of the facts which 
are mentioned as grounds of detention in the 
communication to the detenu under S. 7 of the 
Act. AIR 1951 SC 157. Rel. on. 

Where however the Government itself while 
confirming the detention in exercise of its power 
under Section 11 admits that one of the two 
grounds mentioned in the original order is sub¬ 
stantial or non-existent, to say that the other 
ground which still remains, is quite sufficient to 
sustain the order would be to substitute an ob¬ 
jective judicial test for the subjective decision 
of the executive authority which is against the 
legislative policy underlying the statute. In such 
cases, the position would be the same as if one 
of these two grounds was irrelevant for the pur¬ 
pose of the Act or was wholly illusory and this 
would vitiate the detention order as a whole. 
AIR 1943 FC 72, Rel. on. Shibban Lai Saksena 
v. State of Uttar Pradesh. (1954) 1 Mad LJ 143: 
1954 SCJ 73: 1954 Cr LJ 456: 1954 BLJR 113: 
1954 SCA 53: 1954 SCR 418: 1954 All LJ 48: AIR 
1954 SC 179 (180) (Pt B) (Pr 8). 

• -Ss. 3 and 7 — Order purporting to be 

made by Governor and signed by Home Score 
tary — Communication of grounds — By whom 
to be made — (Constitution of India, Art. 166 

(«). 

Where orders of detention expressly state lha 
the Governor of Punjab was sat,shed of their 
necessity and that they were made by his order 
the mere fact that they are signed *? H 

Secretary would not make them defective. I he 
communication of the grounds neednotbe made 
directly by the authority making the order. Sec 
lion 7 does not require this. The commun,cation 
may be through recognized channels P res ”''’ ed 

by the administrative r, ! le %.° Q f . 9 \ ,US < . , ^” ft48 Ul ^52 
v ^fnte of Punjab. (19 j 2) SLA fHo. 

SCJ 52l': (l - 952) 2 MU 641: 1062 SCR 766: 1963 

Cr U 146: AIR 1952 SC 350 (362) (Pt B) (Pr 

m _Ss. 3 (II. 9 and 11 (as amended by Act 

4 of 1051) — Fixing of period of detention In 
Initial order Itself — Order cannot be support- 

* d it is clear that the Preventive Detention Act 
( 1950 ) as amended requires that every case of 


detention should be placed before an Advisor)’ 
Board constituted under the Act (Section 9) and 
provides that if the Board reports that there is 
sufficient cause for the detention “the appro¬ 
priate Government may confirm the detention 
order and continue the detention pf the person 
concerned for such period as it thinks fit” 
(S. 11). It is, therefore, plain that it is only after 
the Advisory Board, to which the case has been 
referred, reports that the detention is justified, 
the Government should determine what the 
period of detention should be and not before. 
The fixing of the period of detention in the initial 
order itself is therefore, contrary to the scheme 
of the Act and cannot be supported. Makhan 
Singh v. The State of Punjab (I), 1952 Crl LJ 
321: 1952 SCA 91: 1952 All U 97: 1952 Mad 
\VN 155: 1952 Mad \VN Cr 31: 1952 SCR 368: 
1951 SCJ 835: AIR 1952 SC 27 (28) (Pr 4). 

•-Ss. 3, 12 — Order of detention not specify¬ 

ing period — Validity. 

Even if the order of detention passed under 
Section 3 does not specify the period during 
which the detenus are to be under detention, 
the order is not invalid as Section 12 prescribes 
a maximum period of one year and hence such 
orders cannot be said to be of indefinite period 
or unlawful on that ground. Pctns. Nos. 149 and 
167 of 1950, Rel. on. Ram Singh v. State, 1951 
SCJ 374: 62 Cri U 904: 1951 Mad WN 765: 1951 
Mad WN (Crl) 233: 1951 SCR 451: AIR 1951 SC 
270 (274) (Pt C) (Pr 11). 

- S. 3 (1) (a) (111) — Order of detention — 

Omission to mention period — Effect. 

The law does not require the detaining autho¬ 
rity to specify the period of detention. Hence an 
order of detention cannot be declared to be void 
on the ground that it failed to specify the period 
of detention. 1951 All WR (HC) 602: 1952 Crl 
LJ 372: AIR 1952 All 180 (180) (Pt A) (Pr 4). 

- S. 3 — Detention under — Period of not 

fixed — .Validity of — Criminal P. C. (1898), 
§ 491 — K is not capable of being properly 

carried out by the authority to whom the order 
is directed and therefore the detention ,s not in 
accordance with law. AIR 1951 AH 357 (357) 

(Pt A) (Pr 1). 

_S 3 — Order of detention — Period of de- 

tenllon not specified - Validity of order. 

\n order of detention which does not specify 
Ibe period of detention cannot l > e „„ reea , rd ^ d , “J 
illegal or invalid. 1952 Crl LJ 422: AIR 1951 
All 18 (18. 19) (PI A) (Pr 1) (DB). 

_S # 3 — Detention under — Legality of order 

— Burden of proof. 

No person shall be deprived of bis life or 
personal liberty except accord,ng to the proce- 
dure established by law. as prescribed under 
Article 21 of the Constitution of India, 
therefore, for the Government to show that tne 
orders of detention in particular cases are per¬ 
fectly valid and in strict adherence to the law 
as laid down. AIR 1951 Assam 169 . Rel on. 1952 
Crl U 1706: ILR (1952) 4 Assnm 134: AIR 1952 
Assam 187 (188) (Pi B) (Pr 7). 

-Ss. 3 and 7 - Scope - Order ol detention 

bv Chief Commissioner — Grounds supplied by 
successor-in-offlce — If invalidates detention. 

The mere fact that the order of detention 
under Section 3 (1) of the Preventive Detention 
Act was passed by one Chief Commissioner, but 
the grounds were supplied bv his successor-in 
office, does not warrant the inference hat these 
grounds were those which sat^fled the then 
Commissioner who made the order of de, *"}J£ 
in the matter of the requisite satisfaction betore 
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nas$inc the order. It is not the satisfaction of 
the individual but of the authority that is re- 
auired It is the authority and not the person 
who has to be satisfied and who has to furnish 
the grounds on which the order was passed. 
1952 Cr LJ 683: AIR 1952 Bhopal 6 (9, 10) (PI A) 
(Prs 12, 13). 

__Ss. 3i 11 — Detention order under S. 3 — 

Necessity to state period of detention — Case 
referred to Advisory Committee and detention 
order confirmed — Period of detention not men¬ 
tioned — Detention order If valid. 

Where an original order of detention is passed 
under Section 3 as it stood before its amend¬ 
ment in 1951 it is not necessary to state therein 
the period for which the detenu is to be de¬ 
tained. (1951) Cri Appl. No. 235 of 1951 (Bom) 
D/< 17-4-51, Rel. on. 

Merely because there could not be detention of 
a longer duration than one year from the date 
of the order, it cannot be held that the deten¬ 
tion order had to mention the period for which 
the detenu was to be detained bv the jailor. The 
detaining authority could very well say 'until 
further orders’, and even if he did not use the 
words but merely said that the detenu should 
be detained, the jailor knowing that the deten¬ 
tion could only be for one year would naturally 
understand that before the expiry of one year 
orders would be received as to when the detenu 
was to be released. (1942) AC 206, Rel. on. 


Nor is it necessary when subsequently the 
case of the detenu is referred to the Advisory 
Committee and the State Government confirms 
the order of detention that they must mention 
the period during which the detenu would be 
detained further. 53 Bom LR 717: 21 Bom Cr C 
210: 1952 Crl U 81: ILR (1952) Bom 134: AIR 
1952 Bom 1 (6, 8) (Pt C) (Prs 13, 14) (DB). 

■—S. 3 (1) — Acts attributed, as grounds of 
felcntlon, relating to security of State — Lega¬ 
lity of detention for maintenance of public 
order. 

It does not make any difference to the 
legality of the order. The detaining authority has 
power to detain a person in either circum- 
stances. AIR 1952 Hyd 186 (187) (Pt C) (Pr 5) 


_>. 3 —- \ alidily of detention — Direclioi 

as to execution of order of detention given 

order of detention — Failure to follow — Effc 

- I he order of detention is bad. See Publ 

, ,.V “7 Jammu and Kashmir Preventive D 

AipArr 0 ! (4 of 2011) ’ S - 4 * 1955 Crl U 107 
AIR 1055 J and I{ 7 (FB). 

28lJ VePrUl€d ° n ano,hcr P°'Nl to AIR 1957 S 


^ 3 *“ Constitution of India, Art. 166 
nrUu .k 110 - 1 . based on satisfaction of apj 
-Ww i h r n , V Cha,Icn R e «o validity of 01 
to tho 6 G f 0 (2) prcven,s is 'he challe 
on * lidl, y P. ro Periy authenticated ot 
ment C m R ^° Un ^ bn * ’ s not an order or ins 
d ® ? r cxecu ted bv the Governor 
3 IlS. ™m°* D J rCVCnl a chnllcn « I 0 ‘he vali. 
order °. rd L er °. n ,hc R ro und that such 

aODronria? n °‘> 5 . ed 'he satisfaction of 
authority who under the law. 

atftution 'f f ? r ,. Pro '; incinl Government. Sec C 

t05l AiR ,o?o dla c; . ArL 166 (2 >- 1952 Cri 

*«oi. AIR 1952 Orissa 200 (DBJ. 

3 ~ Le * all, y o* order - Burden 

the^order 0 H??* l !? e au,h °rttv who ma 

necc^fv nr f ^ d . elc . , ! Hon . is salisflcd about 
essily of detention in the words of S. 3 
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upon the State. But when an order duly authenti¬ 
cated by a competent authority is produced and 
it is mentioned in that order that the order is 
made after the authority is satisfied the onus 
shifts to the detenu. AIR 1951 Pepsu 126, Ref. 
ILR (1953) Patiala l: 1953 Cr LJ 1710: AIR 
1953 Pepsu 190 (192) (PI D) (Pr 7). 

-S. 3 — Validity of detention — (Constitu¬ 
tion of India, Art. 226). 

Action under S. 3 is preventive and not puni¬ 
tive and can be taken onlv with a view to pre¬ 
venting person from doing something prejudicial 
to public order. 

Petitioner was all along detained in jail as an 
undertrial prisoner in three cases for about six 
months. In one of them he was acquitled and 
in another he was discharged. Immediately after 
his acquittal and while the third case was pend¬ 
ing against him he was served with an order of 
preventive detention under Section 3 mentioning 
his past activities prior to his detention extend¬ 
ing for a period of two years as the grounds of 
detention. Held, that the order of detention was 
made for a collateral purpose as there was likeli¬ 
hood that the object was either to punish him 
for his past acts or to prejudice his defence in 
the case pending against him. The order of de¬ 
tention was, therefore, illegal. 1953 Cr LJ 1210: 
ILR (1952) Patiala 620: AIR 1953 Pepsu 111 
(112) (Pt B) (Pr 6). 


—;—S. 3 — Satisfaction of detaining authority — 
Whether material before authority had connec¬ 
tion with matters referred to In S. 3 (1) (a) — 
Power of Court to consider. 

With a view to determining whether the 
order of detention is legal the Court has to 
consider whether the detaining authority was 
satisfied as a matter of fact or he could be 
satisfied on that material or information that 
was before him. If the nature of the material 
be such that when believed it could afford a 
ground for satisfaction the order of detention 
cannot be characterised as illegal merely on the 
ground that the material was not sufficient but 
when it has no connection whatsoever with any 
of the three matters referred in Cl. (a) of Sec¬ 
tion 3 (1) the inference is clear that the ground 
upon which the order of detention is made is 
outside the scope of the Act and accordingly the 
order is illegal and ullra vires and is made 
without any authority. 3 Pepsu LR 77: 1952 

Crl LJ 1485: AIR 1952 Pepsu 126 (127) (Pi C) 
(I r 6) (DB). 


-S. 3 Production of copy of order of 

arrest — Presumption — Evidence Acl (18721, 
S. 114. 

The production of a copy of the order of 
arrest purporting to have been made by the 
Raipramukh and signed by the Deputy Secretary 
of the Government is only prima facie evidence 
in support of the legality of the arrest and de- 
tention but the evidence is liable to be rebutted 
and if in order to rebut this evidence the detenu 
wants to examine the Deputy Secretary in res- 
pect or the allegations made in the affidavit by 
him the Court cannot refuse the request of the 
detenu. AIR 1949 Nag 50 and AIR 1948 

2 a p.n. 7, ’ooo D « l Roml 55 ’ Rel. on. (’00) 

P.MO U *»“ 

u 4 . ? n< ! 7 “Detention under S. 3 bv 
District Magistrate — Detention period extended 

Jpo.md! G v e, iu'?. e “ . * ,lhoul supplying fresh 

A Person who is ordered lo be delnined bv a 
District Magistrate but whoso period of deten- 
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tion is extended bv an order of the State Gov¬ 
ernment is entitled to claim that fresh grounds 
of detention should be supplied to him. 

Hence where the detenu was not supplied with 
grounds on which Ihe order of the State Gov¬ 
ernment was based the detention is invalid as 
being repugnant to Article 22 (5) of the Consti¬ 
tution of India. Article 22 (5) does not draw 

any distinction between one authority and 
another or between an original order or an 
order made at a later date 52 Cri LJ 1451: AIR 
1951 Pun! 119 fll9) (Pi A) (Pr 5) (DB). 

-Ss. 3 and 7 — Scope and effect — Detenu 

not served with order nor granted copy thereof 
even after reciuest — Grounds alone served three 
days after arrest — Legality of detention — 
Absence of proof of legal order of detention by 
proper authority — Effect — Writ of Habeas 
Corpus — Right to — Held, that the detention 
is not legal. See Constitution of India, ArU 22 
(5). 62 Cr LJ 845: AIR 1951 TC 130 (DB). 

8. Pas! ads. 


# -Ss. 3 and 7 — Past activities can be 

ground for detention. AIR 1957 SC 28 (34) (PI 
B) (Pr 14). 

• -S. 3 — Instances of pas! activities II 

relevant. 

Instances of past activities are relevant to be 
considered in giving rise to the subjective mental 
conviction of the detaining authority that the 
persons to be detained are likely to indulge in 
objectionable activities. Bbim Sen v. State of 
Punjab, 1952 Cri LJ 75: (1951) 2 Mad LJ 041: 
1951 Mad WN 805: 1951 SCJ 747: 1951 Mad WN 
(Cri) 285: 1052 SCR 18: ILR (1952) PunJ Is AIR 
1951 SC 481 (483) (Pt A) (Pr 7). 

-S. 3 — Past activities. 


The nature of the action under the Preventive 
Detention Act is one intended to prevent a per¬ 
son from acting in any manner prejudicial to 
the maintenance of the supplies and sen-ices 
essential to the community in future. It is abso¬ 
lutely necessary that his future must be judged 
bv his past. It is not until the past activities of 
an individual spreading over a period of time, 
not distant or remote, have been watched and 
scrutinised, will it be possible to come to any 
reasonable conclusion as to his conduct in 
future. Once the objectionable nature of his 
activities for a period prior to his arrest is 
brought to light, the authorities on being satis¬ 
fied as to his future behaviour would inevitably 
take action of a preventive character. The 
grounds of an order referring to the detenu s 
activities in the recent past, therefore, constitute 
• valid basis of action for hjs ^Jenlion 52 
Cri LJ 3: 1951 ALJ 203: AIR 1951 All 838 ( 844) 
(Pt C) (Pr 24) (DB). 

-S. 3 — Constitution of India, Art. 22 — 

Preventive detention - Satisfaction of detalnln* 
authority — Post acts or conduct of detenu — 
Relevancy of. 

Held, the distance of time is immaterial 

unless ’.here is practically no connection between 
the past and present activities. There is no 

nrce in the argument that since he historical 

background too weighed with the detaining 

aulhoritv in judging the implications and ten¬ 
dencies of the present acts of the detenu and 
in obtaining satisfaction warranted by S 3 the 
order Is had in lnw (1958) 2 Andh \\R 589. 

1958 Mad U (Crl) 913:*•“ JA £ dh 

IIM Crt LJ 1*9: AIR 1969 Andh Pra 73 (79. 77) 

(Pt C) (Pr 8) (DB). 


-S. 3 (1) — Satisfaction of detaining autho¬ 
rity — Proximate and past activities of detenu. 

It is no doubt true that the detaining autho¬ 
rity could take into the consideration the proxi¬ 
mate and immediate past of the detenu while 
passing an order of detention, but it is only the 
immediate past, the antecedents and the history 
of the detenu, that alone could be taken into 
consideration if there be nothing between im¬ 
mediate past and the order of detention. 

It is impossible to gauge the mental attitude 
of the detenu as it existed about the time the 
detention order was passed by its comparison 
with that obtained six months before. 1952 Crl 
LJ 683: AIR 1952 Bhopal 6 (10, 12) (Pt D) (Pn 
15, 23, 24). 

-S. 3 — Past acts. 

Where past acts form a chain with the con¬ 
nected acts which might imperil the security of 
the State or the maintenance of public order, 
and all the acts show the mental make-up of 
the would-be detenu at the relevant dates and 
are useful aids in finding out the potential acti¬ 
vities of the would-be detenu, such past acts 
form the basis of the subjective satisfaction of 
the detaining authority. The degree of relevancy 
is not a matter which is justiciable AIR 1951 
SC 174 and AIR 1951 SC 481. Foil. (’62) 56 Cnl 
WN 427: 1953 Crl U 310: AIR 1953 CM 81 (82) 
(Pt A) (Pr 10) (DB). 

-S. 3 — Past acts. 

Where after the past act the would-be 
detenu was enrolled as a member of the 
Volunteer corps and given military training this 
does not necessarily show that there was a 
radical change in the mental tendencies of the 
would-be detenu. 56 Cal WN 427: 1953 Crl LJ 
310: AIR 1953 Cal 81 (82) (Pt B) (Pr 11). 


—S. 3 — Previous penal acts. 

It is no doubt true that the object of a preven- 
ve detention Statute is mainly preventive but it 
oes not follow that previous penal acts of the 
ould-be detenu are irrelevant. The normal pro- 
sss of a criminal trial may be inappropriate oi 
icffcctive. Past acts even if they have gone 
eyond the stage of preparation or of attempts to 
nrnmit penal offences and have even resulted in 
ie commission of penal offences, are relevant for 
■ staining an odcr of detention. (52) 56 Cnl MN 
27: 1953 Crl LJ 310: AIR 1953 Cal 81 (82) (Pt D) 
Pr 12) (DB). 

1 _s„. 3 and 7 — Statements relating to past 

induct In grounds of detention — Whether lusti- 
able — Constitution of India, Art. 22 (6). 

The correctness of statement relating to the past 
divides of a detenu contained in the grounds of 
etenlion is not justiciable. The satisfaction under 
3 being a subjective one. no Court can substitute 
s opinion of Ihe material for that of the aulh- 
rity directing detention, and thereby hold the 
itisfaction to be wrongly reached. There is how- 
rer a difference between irrelevant ground and 
(correct ground. To hold it incorrect, an adiudi- 
ition of relevant facts is necessary, which means 
irisdiction to order production of the relevant 
ata and this jurisdiction cannot be exercised in 
iew of Art 22. Cl. (6) of the Constitution of India 
omnalli Sathin v. Government of Hyderabad. 

2 Crl LJ 1527: AIR 1951 Hyd 162 (102) (Pt A) 
Pr 5) (FB). 

|-S. 3 — Statement as to past conduct ol 

etenu If justiciable. 

The correctness of the statement of facts, relat- 
ag to the past activities of the detenu » he 
rounds of detention cannot be challenged bv UK 
letenu in a Court of law. He must accept them 
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as disclosed by the authorities. AIR I960 Mad 
162, Rel. on; Case law discussed. 

By use wor ds 'must be satisfied' in Sec 

tion 3 of the Preventive Detention Act. the Parlia- 
ment has shown the intention of the satisfaction 
to be subjective and the Court cannot hold the 
satisfaction to be wrong as based on evidence 
which it considers to be false. Snnthamma B 
v State of Hyderabad. 52 Cri U 1402: ILR 
(1951) Hvd 654: AIR 1951 Hyd 128 (131) (Ft B) 
(Pm 11, 12) (FB). 

-Ss. 3 and 7 — Grounds for order — Past 

penal activities. 

The object of the Preventive Detention Act was 
no doubt preventive and not punitive detention; 
but from this it is erroneous to infer that past 
penal acts of the would-be detenu cannot be 
taken into account in finding out his likelv course 
of action in the future. As a matter of fact it Ls 
largely from the past activities of a person that 
his behaviour in the future can be inferred. The 
normal process of investigation and trial accord¬ 
ing to the Code of Criminal Procedure mnv be 
found to be ineffective and inadequate to meet 
a real situation of lawlessness. AIR 1951 SC 
481; AIR 1952 SC 350 and AIR 1954 Mndh B 
125, Rel. on. Madh BLJ 1934 HCR 1442: Madh 
MLR 1955 Cri 268: 1955 Crl LJ 476: ILR (1955) 
Madh B 98: AIR 1955 Madh Bha 36 (39) (Pi F) 
(Pr 8) (DB). 

-S. 3 — Past activities — Instances of. are 

relevant. AIR 1955 NUC (Madh Bha) 3807 (DB). 


-^• 3 — Relevancy of grounds — Dclermina. 
lion of — Past Duuilive acts, consideration of. 

The object of the Preventive Detention Act is 
no doubt preventive and not punitive detention. 
Hut from this object of the Act, it is erroneous 
to infer that past penal acts of the would be 
detenu cannot be taken into account in finding 
out his likelv course of action in the future. 
Moreover, when a number of notorious dacoits 
operate in co-ordination over extensive areas 
aided and abetted by their agents who give them 
sneiter arms, informally as regards police post¬ 
ing and who intimidale witnesses from giving evi- 
inr* C r a ^ ,n 5 t ,be dacoits, the normal process of 
1 1 *o n an , d ,nal arrord 'ne to the Code ol 
Uimma Procedure mav be found to he ineffee- 

‘"adequate to meet a real situation of 
awicssness. The question whether in such a situa- 
ion a person should or should not bo detained 

preiudfrifll" h ! nl from aflin * in a n^nne. 

noV fnr i j h ? . mamlenance of P" blir nrdc r 

'. he Cnurl - Ma ' ,h RIR 

Rrn*£> 1904 Crl U 1082: Mndh BLJ 1954 

Madh Bh' JJJ® 4 ) Madh B 445: AIR 1954 
«*dh Bha 125 (127, 128) (PI C) (Pr 9) (DB). 


Thi' 2 ? asl ,cHvllles — Consldernllon of. 
eround, au,hori,v ««n back upon the 

of S r mB ? nor t ,0 the or *K*nal detention 
Puhlir n!i enu 4 Un d. er tbe Madras Maintenance of 
under t?e rd p Ac *.- in 1948 for his fresh detenlion 
2 act, M en f ' ,Vc . ? e,en,ion Ac > ^ 1050- The 
futtL lrS d f ?T h , safc cri,cria of ,he bkel> 
1951 M.Jmf ®L ,he ,lc,enu «4 Mad LW 3U: 
Crt 1J lL W ]L 248: 1951 Mad 'VN (Crl) 76: 52 

(PrsV?8) (?B) 951 M8d 182 (,85t 1861 (P1 B ‘ 

Uon^of. 5 ~ An'w'denls of detenue — Considers- 
i D In Jtiv?2 * hc ' h ^ .* P erson is likely to indulge 

of nSi ,al J° \ S,a,e or ,0 ‘he 

• 1*0 bt Jbl, , c nE ® r 1. cr ,' h,s antecedents can 

Un 456- AIR 7 oko m 52 C c rl U ,626: ,Ln 11851) 
(DB). 1952 My« W (87) (Pi E) (Pr 7) 


-S. 3 (1) — Grounds of detention under — 

Validity of — Criminal P. C. (1898). 

The mere fact that a person has committed 
nn offence or that he has been convicted for 
an offence would not hv itself afford a ground 
tor detaining him under S. 3 of the Preventive 
Detention Act. but his antecedent conduct in com- 
mitting the offence mav be taken into considera¬ 
tion bv the detaining authority in arriving at the 
conclusion that he was likelv to act in a manner 
prejudicial to the maintenance of the public 
order. Hence where the detenu was complained 
of being in the habit of harbouring dacoits and 
affording them protection and supplying infor- 
mation to them of movements of the police, and 
particular instances of when and where he had 
harboured certain dacoits were mentioned in sup¬ 
port of the belief that he was likelv to do so in 
future also. with a view to avoid which the 
detention wn* considered necessary the order can. 
not be held to be illegal on the ground that 
harbouring of dacoits is not a matter for considera¬ 
tion for the maintenance of public order. AIR 
1949 Pat 299. Disting. 52 Crl U 1215: AIR 
1951 Pepsu 147 (151) (Pt E) (Pr 12). 

9. Prosecution or detention. 

•-S. 3 — Arrest unaccompanied by prosecu- 

llon — Subsequent detention. 

It is true that the distinction between the two 
lorm< of action, namelv. punitive action such as 
a criminal charge and preventive detention is 
clear cut and it is not open to the detaining 
authority to punish a man for some act which 
could onlv have constituted the basis of prosecu¬ 
tion. But the mere fact that the arrest was ori. 
ginallv ordered for a specific offence but it 
was not followed by prosecution for that of¬ 
fence cannot affect the power of the detaining 
authority to take preventive action after the in- 
lerim or final release of the person detained. It 
cannot lie held that where an arrest unaccom¬ 
panied bv prosecution is followed bv an order 
of detention, the Court must hold that the deten- 
tiop was mala fide. The burden of proving that 
the order was mala Ode lies upon the detenu 
Case law discussed. 52 Crl LJ 3: AIR 1951 
All 838 (842, 843) (Pt B) (Prs 17, 20) (DB). 

“ S. 3 — Delention based on matter being sub- 
iect of pending prosecution. 

(Per Ram Labhayn J.):— Preventive action 
which the Preventive Detention Act seeks to 
legalise mav not bo based on a matter which is 
Inc subject matter of a pending prosecu¬ 
tion. The order of detention in such circum 
stances mav result in serious prejudice to the 
person detained. fol) 55 CWN 13 (Assam): 52 
Crl LJ 434: ILR (1950) 2 Assam 470: AIR 1951 
Assam 43 (44) (Pt B) (Pr 11 ) (DB). 

“ S ; ? Subject-matter of ground of deten¬ 
lion being sub Judlce. 

(Per Ram Labhayn J.):— When what is alleir. 
cd against the accused in the ground of deten- 
h°n is the subject of a pending prosecution the 
order of detention is improper as the matter is 
still to be proved bv the prosecution in the pend- 

^nUc? P aU n (’51) M S CWN 8? 

s? sw, W ! Am ■» ^«ss 

, Z~a \ ? (I) ~ InclUn * U1«*«I strike — Power 
to detain person so Inciting — p r i 0P decision 

(Tl of lM?) b “s Jf d S 2 S RdaUOnS Ae, ’^ 8 « 

111 ol 1W7), S. 97, whether necessary, 

Z2 1 ' B f ombi ; v . In duslrial Relations Act. 
1946, speaks of certain conditions which would 
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make a strike illegal and if a detaining authority 
Gctmg under the Preventive Detention Act, 1950, 
thinks that one or the other of those conditions 
exists and the strike which is incited to he res- 
orted to by the person to be detained is illegal 
on that score, it is open to the detaining auth- 
oritv to take action under the Preventive Deten¬ 
tion Act against the person concerned. In this 
connection it is not correct to argue that no ac- 
tion for detaining a person can be taken under 
the Preventive Detention Act unless there is a 
prior determination hv a Labour Court or the 
Industrial Court that the strike is an illegal one. 
53 Bom LR 127: 21 Bom Cri Cas 80: 52 Crl U 
418: ILR (1951) Bom 546: AIR 1951 Bom 33 (40, 
44, 45) (PI E) (Prs 12, 23) (DB). 

-S. 3 — Prosecution and detention — Parallel 

proceedings at same time — Does not vitiate 
detention order. 

The fact that there are parallel proceedings in 
existence one in Court and the other by wav of 
detention, does not by itself vitiate the order of 
detention. (1955) 2 MLJ (SC) 165; 1955 SC.T 669; 
AIR 1955 SC 631, Rel. on. 1963 (2) Crl LJ 499: 
AIR 1963 Cal 589 (590) (Pt A) (Pr 6) (DB). 

-S. 3 (as amended by Act 61 of 1954) — 

Scope — Detention In respect of matter as to 
which criminal prosecution can be launched — 
Legality. 

There is no law which precludes the State from 
invoking the provisions of the Preventive Deten- 
lion Act in respect of a matter as to which a 
criminal prosecution has been launched or can 
be launched. The detention however must not 
be mala fide. 60 Cal \VN 404: 1957 Cr U 172: 
ILR (1957) 2 Cal 463: AIR 1957 Cal 74 (75) 
(Pt B) (Pr 7) (DB). 

-S. 3 (as amended In 1951) — Incidents puni¬ 
shable under ordinary Criminal law — Detention 
order on grounds relating to such incidents — 
Competency — Autre fols acquit — Principle of 

— Protection against double Jeopardy under Arti¬ 
cle 20 (2), Constitution of India — Applicability 

— Criminal P. C. (1898), S. 403 — Constitution 
of India, Art. 20 (2). 


DETENTION ACT (1950). S. 3, Note 0 

and essential supplies and services and its pur 
pose is not criminal conviction justified bv legal 
evidence and by existing laws relating to crimes 
and offences. The consideration of the Courl 
and the consideration of the Government are in 
this context disparate and do not belong to th» 
same realms of scrutiny. The principle of autre 
fois acquit under Section 403 of the Code ol 
Criminal Procedure has no application because 
the satisfaction of the Government under the 
Preventive Detention Act is not a ‘‘trial". The 
constitutional protection against double jeopardy 
under Art. 20 (2) of the Constitution is also in. 
applicable because satisfaction under the Preven- 
tive Detention Act is not a “Prosecution". There 
is and can be no identity of offence or of pro. 
sccution between detention under the Preventive 
Detention Act and trial conviction by a Court of 
law. 

Hence, an order of delention under the Pre¬ 
ventive Detention Act is not illegal merely be¬ 
cause it nullifies a previous order of discharge 
or acquittal bv a Court in a Criminal or a quasi- 
criminal case. 

There is no reason why acquittal must neces- 
snrilv mean that the acquitted person neverthe¬ 
less cannot he acting in a manner prejudicial 
to national security or maintenance of essential 
supplies and services as mentioned in S. 3 of the 
Preventive Detention Act and why if the Gov. 
ernment is satisfied on that account it cannot in 
such a case come to the conclusion that it is 
necessary to detain him. A person can he de. 
tained under the Preventive Detention Act even 
if he has not committed an offence proved under 
the Penal Code or under any other Act. It is 
entirely erroneous to think that the ordinary cri¬ 
minal laws of the country and the Preventive 
Delention Art are substitutes for each other. If 
anything, thev are complementary. 66 Cal WN 42: 
1952 Crl U 204: ILR (1953) 1 CnI 89: AIR 1952 
Cal 26 (29, 30) (Pi B) (Prs 12, 15, 16, 18) (DB). 

-S. 3— Contravention of S. 3, Essential Sup¬ 
plies (Temporary Powers) Acl, 1946 — Two re¬ 
medies open fo authorities — They must choose 
one. 


The basis of the Preventive Detention Act ol 
1950 as amended bv Act 4 of 1951 is that the 
Central Government or the Slate Government is 
given the power to make orders of detention 
against certain persons provided such Govern 
ment is satisfied on the grounds mentioned in 
Section 3 of the Act. The satisfaction is of the 
appropriate Government and not of the Courts. 
Such satisfaction as is laid down in S. 3 of the 
Preventive Detention Act is not limited to he 
based on the existing laws of the lands. Funda¬ 
mentally. therefore, the operation of the existing 
laws of the land of the determination of the of¬ 
fences bv Courts under such laws and the result 
arising therefrom whether of acquittal or dis¬ 

charge or even of conviction (for instance only 
a sentence of fine and not of imprison¬ 
ment) cannot be allowed to operate as a 
restriction on the powers of the Government 

to detain under Section 3 of the Preven¬ 

tive Detention Act. To allow it to do so would 
be to completely eliminate the very justification 
of the Preventive Detention Act. For if the 
ordinary laws of the land and their application 
to anv particular person by the Courts were 

enough to meet the situation which the Preven¬ 
tive Detention Act was intended to meet, then 
it is difficult to imagine either the purpose or 
the object of such an Act. 

The central purpose of the Preventive Deten¬ 
tion Act is preventive detention justified hv na- 
tional security and maintenance of public order 


Where the facts alleged against ri person are 
that he has contravened the provision of S. 3, 
Essential Supplies (Temporary Powers) Act, 1946. 
he can cilher be detained under the preventive 
measures or prosecuted in a Court of Law. The 
BufIiorities concerned cannot have resort to both 
the forms, i.e., of preventively detaining and 
seeking conviction in a Court of Law. For it 
is a well settled principle that the detaining auth¬ 
ority must make a choice either to preventively 
detain the offender under the provisions of the 
Preventive Detention Act or to challan him in n 
Court of Law for the alleged offences which he 
is stated to have committed. AIR 1950 Bom 
202. Rel. on. 52 Crl U 916: ILR (1952) Hyd 71: 
AIR 1951 Hyd 94 (94, 95) (Pr 1) (DB). 

-S. 3 (1) — Two courses, prosecution find 

detention, open to Government — Power of Gov¬ 
ernment to choose one. 

It is not a rule of law that when a person is 
accused of an offence the only alternative is to 
prosecute him. and there is no legal authority 
to detain him. Public safety and the mainten- 
ance of public order are paramount concern of 
the Government, and the power of the State Gov- 
ernment to order the detention of a man is not 
lo«l if the Government are not in possession of 
sufficient evidence to secure his conviction. R 
is not necessary for the executive authority to 
make a choice between prosecution and detention 
at the earliest stage and it is not the law that 
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unless such a choice is made the order of deten¬ 
tion should be regarded as invalid. What is re¬ 
quired is that the executive authority should act 
according to law, reasonably and in good faith 
In all cases it is a question of fact whether the 
order of detention is mala fide or not. AIR 1951 
Pat 68, Foil.; 23 Pat 252. Expl. 52 CrI U 1231: 
ILR 30 Pat 653: AIR 1951 Pat 153 (154) (Pt B) 
(Pr 3) (DB). 

—S. 3 (2) — Detention of person accused of 
offence — Legality — Mala fide order — Test. 

It cannot be stated as a rule of law that when 
a person is accused of an offence, the only 
alternative is to nrosecute him, and there is no 
legal authority to detain him. It is a fallacy to 
say that the right to prosecute a person under 
the ordinary criminal law and the right to detain 
him are mutually exclusive. AIR 1945 Bom 533, 
Rel. on. 

There is no rule of law that unless a choice 
of one of two alternatives, prosecution or deten¬ 
tion, is made at the earliest moment, the order 
of detention must be held to be invalid. The 
proper approach is to consider the facts of each 
case and then consider whether the order of 
detention is mala fide or not. 

No doubt there mav be cases in which there 
will be a clash between the different rights, il 
and when both dclention and prosecution are 
made and pursued at the same time. In such 
cases, if the State Government wish to pursue 
the prosecution it must be prepared to comply 
with the safeguards of the Code of Criminal Pro. 
cedurc, and must give to the undertrial prisonci 
such rights as he may have under the law. It 
would not be open to the Stale Government to 
fall back on Cl. (3) of Art. 22 and hold an in- 
vestigation or trial in disregard of the provisions 
of the Code of Criminal Procedure. Apart, how¬ 
ever, from this difficulty which mav arise in some 
cases, the test whether a detention order is or 
! s not mala fide depends on whether the order 
is for the purpose mentioned in the order itself 
namely, the maintenance of public order, or whe- 
”L cr j s w f°r any ulterior or collateral purpose. 

m Cr L U 603: A,R 1951 Pa » to (74, 75) (PI E) 
(Pra 11, 13) (DB). 

rr 3 (1) — Detention and prosecution whe. 
tner can be slmultnncously made — Test to be 
applied. 


detention of a person and prosccutiot 
arted against him can be simultaneously mad< 
u n0t dc P end °n any rule of law; the ques 
ion has to be approached, and answered in eacl 
case on the footing whether the order of deten 
n in view of the pending prosecution, is bom 
. n 4 0t ; F° r answering the question the un 

iho # \ Cr C -?« ^ ac * s mav have *° ke considered, anc 
the test will be whether the order of detention i; 

Inv uu * UT » 0S * 81 purports to be or really foi 
IT n on r i or . °JL col,atcraI Purpose. 62 Crl U 406 

(Pr 15) WE) AIR 1951 Pa ‘ 47 (62) ,P ‘ E 

^ 8 ~ Mala fldes — Inference. 

” cannot be stated as a rule of law that wher 
“ abused of an offence, the onh 
SKik,. is , ,< ! Prosecute him. and there is nc 
s P ?f,u “ h0nty 10 de,ain him - The right to pro 
and ft,. “ ndc r ,h F ord i nn ry criminal lan 

clmive % ht ,0 detain him are not mutually ex 
for - ' i.T^ e oueslion whether an order is mad. 
faru 'r tcral Purpose has to be decided on th< 
111 %°; aach Particular case. AIR 1953 Pepsi 
1710 - ira/nrJLJ? (1053) Patiala 1: 1053 Crl LJ 

lo). AIR 1953 Pepsu 100 d 02 ) ( p ‘ E ) ( prs 9 

and^n.jLlTi Se ? pe T Simultaneous prosecutloi 
preventive delenUon - Legality. 


Whether detention of a person and prosecution 
started against him can be simultaneously made, 
does not depend on anv rule of law and the 
question is to be approached and answered in 
each case on the footing whether the order of 
detention in view of the pending prosecution is 
bona fide or not. 1953 Crl U 1210: ILR (1952) 
Patiala 620: AIR 1953 Pepsu 111 (112) (PI A) 

(Pr 3). 

-S. 3 (1) (a) — Prosecution or detention — 

Choice If of Government. 

Whether the person should be prosecuted undci 
the ordinary law, or the Government should ex¬ 
ercise their powers under the Preventive Deten- 
tion Act is a matter for the authorities to decide - 
52 Bom LR 268 (FB), Rel. on; 2 Sau LR 41. 
Dissent. AIR 1952 Sau 12 (16) (Pt E) (Pr 11) 
(DB). 


10. Order of detention against person already 
In Jail. 


•-S. 3 (1) (a) — Order of detention cannot 

be served on person who is in jail custody. See 
Defence of India Rules (1962). R. 30 (1) (b). 

1964 (2) Crl U 217: AIR 1964 SC 1120. 


•-S. 3 (1) (a) — Order of detention of per¬ 

son already In Jail cuslody Is beyond the powers 
of the District Magistrate — Such person cannot 
act In prejudicial manner — Subjective satisfac¬ 
tion of detaining authority — Justiciability — 
Past conduct of person, relevancy of. 

Before an order of dclention can be validly 
made by the detaining authorities specified b> 
S. 3 (21. the authority must be satisfied that the 
detention of the person is necessary in order to 
prevent him from acting in any prejudicial man¬ 
ner as indicated in CIs. (i) to (iii) of S. 3 (1) 
(a). Since the Act authorises the preventive 
detention of citizens without a trial, the material 
provisions of the Act must be strictly construed 
and safe guards which the Act has deliberately 
provided for the protection of citizens must bo 
liberally interpreted. The satisfaction of the 
detaining authority to which S. 3 (1) (a) refers 
is his subjective satisfaction, and so is not justici¬ 
able. Therefore it would not be open to the 
detenue to ask the Court to consider the question 
as to whether the said saisfaclion of the detain- 
ing authority can be justified by the application 
of objective tests. 


If any of the grounds furnished to the detenue 
are found to be irrelevant while considering the 
application of CIs. (i) to (iii) of S. 3 (1) (a) and 
in that sense arc foreign to the Act, the satisfac¬ 
tion of the detaining authority on which the 
order of detention is based is open to chal¬ 
lenge and the detention order liable to be 
quashed. Similarly, if some of the grounds sup¬ 
plied to that detenue are so vague that 
they would virtually deprive the detenu of 
his statutory right of making a representation, 
that again may introduce a serious infirmity in 
the order of his detention. If, however, the 
grounds on which the order of detention proceeds 
are relevant and germane to the matters which 
Tall to be considered under S. 3 (1) (a), it would 
no‘ be open to the detenue to challenge the oitler 
of detention by argumg that the satisfaction of 

on aU ^ 0nty “ no > reasonably based 

on any of the said grounds 

Though the satisfaction of the detaining aulh- 
ority contemplated by S. 3 (1) (a) is suhl^r 

the 6 detenup S m d aulh ? ri , l l v% cases mav arlse wl *ere 
detpniiit «« .£ V chal ' enRC ,he validity of his 

J V h# £ 0 U V d of mala and in 

support of the said plea urge lhat along with 
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other facts which show mala Tides, the Court may 
also consider his grievance that the grounds 
served on him cannot possibly or rationally sup¬ 
port the conclusion drawn against him by the 
detaining authority. It is only in this incidental 
manner and in support of the plea of mala Tides 
that this question can become justiciable; other¬ 
wise the reasonableness or propriety of the said 
satisfaction contemplated by S. 3 (1) (a) cannot 
be questioned before the Courts. 

In deciding the question as to whether it is 
necessary to detain a person, the authority has 
to be satisfied that if the said person is not de¬ 
tained, he may act in a prejudicial manner, and 
this conclusion can be reasonably reached bv the 
authority generally in the light of the evi- 
donee about the past prejudicial activities of the 
said person. But the past conduct or antecedent 
history of the person on which the authority 
purports to act, should ordinarily be proximate 
in point of time and should have a rational con¬ 
nection with the conclusion that the detention of 
the person is necessary. 

The question about the validity of the satisfac¬ 
tion of the authority will have to be considered 
on the facts of each case. The detention of a per¬ 
son without a trial is a very serious encroachment 
on his personal freedom and so, at even’ stage, 
all questions in relation to the said detention 
must be carefully and solemnly considered. 

Where a person is undergoing imprisonment 
for a very short time and it is known that he 
would soon be released from jail, it may be pos- 
sible for the authority to consider the antecedent 
history of the said person and decide whether 
his detention would be necessary after he is re¬ 
leased from jail and if the authority is bona fidt 
satisfied that such detention is necessary he can 
make a valid order of detention a few davs be¬ 
fore the person is actually released. On the othei 
hand, if a person is sentenced to a long term of 
imprisonment, the authority cannot pass an ordei 
soon after the sentence is pronounced, directing 
the detention of the person after he is released 
from jail at the end of the long period of sen¬ 
tence imposed on him. Therefore, the question 
as to whether an order of detention can be 
passed against a person who Is in detention or 
in jail, will always have to be determined in the 
circumstances of each case. 

If a person is already in jail custody as a result 
of a remand order passed by a competent auth¬ 
ority, it cannot rationally be postulated that if he 
is not detained, he would act in a prejudicial 
manner. At the point of time when an order 
of detention is going to be served on a person, 
it must be patent that the said person would act 
prejudicially if he is not detained and that is 
a consideration which would be absent when the 
authority is dealing with a person already in 
detention. The satisfaction that it is necessary 
to detain a person for the purpose of preventing 
him from acting in a prejudicial manner is thus 
the basis of the order under S. 3 (1) (a), and 
this basis is clearly absent in the case of a person 
already in jail custody. Therefore, the detention 
of the person in the circumstances of this case, 
is not justified by S. 3 (1) (a) and is outside its 
purview. The District Magistrate who orders the 
detention of the detenue acts outside his powers 
conferred on him by S. 3 (a) when he holds 
that it was necessary to detain the person in 
order to prevent him from acting in a prejudicial 
manner. AIR 1951 Assam 43 and AIR 1952 Assam 
175, Approved. Rameshwar Shaw v. District 
Magistrate, Burdwan, (10G4) 4 SCR 921: (1964) 
2 SCA 724: 1964 (1) Crl U 257: 1964 BLJR 128: 


1964 All LJ 211: 1064 SCD 368: AIR 1964 SC 334 
(330 to 339) (Prs 5 to 10, 12, 13). 

-S. 3 — Detenu under detention under U. P 

Maintenance of Public Order (Temporary) Act 
(4 of 1947) — Order under S. 3 served while 
under such detention — Period of detention 
enhanced —Validity of detention order and en¬ 
hancement of period. 

While the detenu was under detention undei 
the U. P. Maintenance of Public Order (Tern- 
porarv) Act, 1947, a detention order under S. 3 
of the Preventive Detention Act, 1950, was served 
upon him converting his detention under the U 
P. Act into one under the Preventive Detention 
Act. The grounds of detention communicated to 
him under S. 7 of the Act were presumably the 
same as the grounds which had been communicat. 
cd to him previously in connection with his deten¬ 
tion under the U. P. Act. The matter went up 
in due course before the Advisory Board under 
S. 9 of the Act and on the report of the Advisory 
Board the Government confirmed his detention 
order and directed that he he detained for a 
period of eleven months more. 

Held, that the order of detention was valid 
though it was not passed on fresh materials. 

Held, further, that the order enhancing the 
period of detention being strictly in accordance 
with the provisions of the Act, it could not be 
said to be illegal or invalid. 52 Crl LJ 422: 
AIR 1951 All 18 (20, 21) (PI C) (Prs 4 to 6) 
(DB). 

-S. 3 (2) — Applicability — Order of deten¬ 
tion against detenu already In custody — ‘'Vail- 

dlly”. ■ . _ 

When a person is in custody and is, therefore, 
already prevented from acting in a manner pre¬ 
judicial to the security of the State, it cannot be 
said that the satisfaction of the State as required 
bv S. 3 of the Preventive Detention Act is real. 
Thus where the petitioner was arrested on 17th 
March, 1951, in connection with an ofTencc under 
the Official Secrets Act and was in custody from 
that date as under-trial prisoner till 18th April, 
1952 the order of detention passed on 10th 
February, 1952, lacks the reality of satisfaction 
required bv S. 3 of the Act and is not valid. 
ILR (1953) 5 Assam 109: 65 Crl LJ 747: AIR 1954 
Assam 93 (94) (Pr 3). 

_S. 3 — Applicability — Order of detention 

ngalnst person already In Jail custody — Legality. 

When a person is not free to act at all, as when 
he is in jail custody, the question of satisfaction 
in terms of S. 3 of the Preventive Detention Act 
does not arise bv reason of his confinement as 
an under-trial prisoner in jail custody, as he is 
already prevented from acting in any manner pre- 
judicial to the purposes mentioned in S. 3 of the 
Act. Where a person is already prevented from 
so acting bv reason of his detention in jail 
custody, it is futile to say that the detaining 
authority is satisfied with respect to him that 
it is necessary to pass an order of detention 
against him. The clement of satisfaction must 
necessarily relate to a point of time when a per¬ 
son has freedom of action. 1952 Crl LJ 1670:ILR 
(1952) 4 Assam 381: AIR 1952 Assam 175 (1/6) 
(Prs 2, 3). , 

- S. 3 — Person already in detention — sub¬ 
sequent order under S. 3 — Validity. 

(Per Ram Labhava J., and Thadani C. J-)-*—' 
When a person is already in detention in pursu- 
ance of his being accused of a non-bailablc of¬ 
fence another order of detention under 3. o i 
not necessary. He is not in a position to act m 
a manner prejudicial to the maintenance of public 
order. The detaining authority, in these circum- 
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stances, cannot feel satisfied that an order of 
detention is necessary for any of the purposes 
mentioned in S. 3 for, bv serving the order of 
detention on him, the situation docs not improve 
at all, the person on whom the order is served 
being already in confinement. The satisfaction, 
therefore, of the detaining authority cannot be 
regarded as real. 

(Per Ram Labhaya J.):— The order effective' 
lv prevents the detenu from asking for bail in 
order to defend himself and thus easily exposes 
itself to the attack that it is beyond the scope 
of S. 3. (’51) 55 CWN 13 (Assam): 52 Crl LJ 
434: ILR (1050) 2 Assam 470: AIR 1951 Assam 
43 (44) (Pt A) (Prs 7, 9, 12) (DB). 

-—S, 3 — Scope — Person already arrested 
under S. 151, Criminal P. C. — Order of deten 
t : on can be passed — (Criminal P. C. (1898k 
S. 151. AIR 1955 NUC (Madh Bba) 3854. 

9 -S. 3 — Detention under of person undergo. 

lag trial for substantive offence — Legality — 
Order If mala fide. 

Detention order under S. 3 is not mala fide 
merely because it is passed in respect of a per¬ 
son who is undergoing trial for substantive of- 
Tence, or has been convicted for such offence. 
L. K. Burman v. State, f50) 29 Pnt 502 (544, 
M5) (FB). 

—S. 3 — Constitution of India. Art. 226 — 
Habeas Corpus — Provision of S. 491. Criminal 
P. C., has to be kept in view — Order of proven, 
live detention against under-trial prisoner is not 
Invalid r But matter depends on facts— Under- 
Inal prisoner held “improperly detained" undei 
S. 3 of Preventive Detention Act — (Criminal 
(l&)8k S. 491). See Constitution of India 
Art. 226. AIR 1955 NUC (Rn]) 1480 (DB). 

* >crson already under detention undei 
/IftjAv 0 * ”*J a4 ^ ,an Public Security Ordinance 
(1949) — Fresh order under S. 3 — General 
Causes Act (1897), S. 6- Constitution of India, 

Section 4 of the Rajasthan Public Sccurih 
Ordinance (1949) became void on 26-1-1950 and 
•o detention under the Ordinance of a person foi 
a period longer than three months after the Con- 

r.m °^i * ndia came ' nl ° operation also be¬ 
came illegal. In such a case fresh order of de- 

lennon can be passed against the person undei 
" of ,he Preventive Detention Act even if the 
“f S .'J’ 01 '?. committed previous to the first ordci 
Ari™! ii 0n ' Scc,,on 6 of ,he General Clauses 
IW ow. d « n< iL a 2 p . lv in surh a I960 RnJ 

m FMPr\inmi) 42 * : Ara R *> M (72 > 

11. Contents of order. 

M ~ Requisite satisfaction of detaining 
Hon 1 0“ ,ss L 0n ,0 menHon detail, of See 
SsnL ( order ~ 11 ,n dlcnles care- 

Uoi ° T 1 e * detaining authority - Deten. 
Omlasfi". ^ Chief Commissioner, Bhopal - 

Whir? ? ®' a,e p,flce o! ■*■*»*«* - Effect. 

clearlv tJu prcnmblc °f the detention ordei 
is n n ««j a ,* S bc pUr Pose with which the order 

In P a miner ° P r j, v ?,‘ ,he dc,cnu f roin acting 
the Duhlie"7 , pre,u d]cial to the maintenance ol 
Ithing In dCr - and l , hc securi *V of the State, 
order Th? ‘ S / e ? U !f cd '° bc stated in the 
state that thf» m ^ fac lhat lhe ordcr omitt cd to 
of Cl fal‘if "v cr T as ? asscd under sub cl - fii > 

does not jL«. b ‘ SCci< ’ n l V of S - 3 of « he Act 

the detain?! ** .J PV - care 'cssness on the part ol 
anyth]!StL"»?*”&• ? al 011 « indicates 

omissioi. AIR i945 Sa Bom 212 ? ^ 


Where the detention order is passed bv the 
Chief Commissioner. Bhopal, the presumption 
that the authority acted within its jurisdiction 
and powers clearly arises and implies and indi¬ 
cates the place of the activities unless it is 
otherwise shown. AIR 1948 Bom 36U. Disting. 

It is the authority and not the person who has 
to Le satisfied and who has to furnish the grounds 
on which the detention order was passed. 1952 
Crl U G83: AIR 1952 Bhopal 6 (9, 10) (Pt C) 
(Prs 12, 13). 

-Ss. 3 and 4 (as amended by amending Act of 

1951) — Detention order nol mentioning place 
of detention — Failure to detain detenu In place 
determined In accordance with S. 4 — If ren¬ 
ders detention order invalid or vague. 

Section 4 whether of the original Act or th# 
amending Act does not empower the detention 
of the petitioner as distinguished from his deten 
lion in a particular place. The order of deten* 
lion actually is passed under the provisions ol 
S. 3, and S. 12 of the amending Act makes it 
quite clear that what is continued after the com¬ 
ing into operation of the amending Act is the 
detention order. Consequently the failure to 
detain a detenu in a place determined in accord¬ 
ance with the provisions of $. 4 of the original 
Act or the Act as amended would not render tho 
detention order, that is the order passed undei 
S. 3. an invalid order. 

Failure to mention in the detention order the 
place where he is going to be detained doe* not 
render the order vague or invalid. 

Where there is a valid order for detaining the 
detenu, the absence of a valid order directing his 
detention in a particular place would not compel 
the Court to release the detenu if a valid order 
directing that he bc detained in a particular place 
is passed by a proper authority before his 
release. 47 Bom LR 396 (FC), Rcl. on. 53 Bom 
LR 717: 21 Bom Cr C 210: 1052 Crl U 81: ILR 
(1952) Bom 134: AIR 1952 Bom 1 (4, 6) (PI B) 
(Prs 0, 7, 11) (DB). 

-S. 3 — Satisfaction of detaining authority — 

(Constitution of India, Art. 22). 

Detention order by District Magistrate under 
S. 3 (2) — Grounds of detention described as 
grounds of detention under S. 3 (l) (a) (iii) — 
Held, that even if the District Magistrate made 
a mistake in this regard, this did not show that 
he did not apply his mind to the facts before 
passing the detention order. 58 Cal WN 059: 
1054 Crl U 1722: AIR 1954 Cal 59! (000) (Pt L) 
(Pr 31) (DB). 1 

-S. 3 — Non-mention of period of deten- 

tlon. 

The non-mention of the period of detention in 
the order of detention docs not make the deten¬ 
tion illegal or ultra vires. AIR 1951 All 18. Rel 
on; AIR 1951 All 357. Dissent. 1953 Crt LJ 

(288) CP? 9> 10 (DB). ,,yd 82h AIR 1953 Hyd 288 

Ss. 8, 7 — Satisfaction of detaining autho¬ 
rity --Discrepancy between detention order and 
grounds supplied. 

in ’ he 0rdcr of deten- 
h ® d . e,am “* authority was satisfied 
within the meaning of Section 3, that it was 
necessary to make the order with a view to 
prevent the delenu from acting in a manner 
prejudicial to the security of the State and main¬ 
tenance of public order, the mere fact that the 

?U°v Un o d f S m , nke 00 ^cet? the secu- 

nt\ of the State, does not justify tho 

th»t the satisfaction of the det&in- anthoriW 

requinMi under Section 3 was wanting. 3 Pepsu 
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-Ss. 3, 7, 11 — Contents of order — If should 

specify period of detention. 

An order passed under Section 3 of the Pre¬ 
ventive Detention Act should not specify the 
period for which the person is to be detained, 
as this period is to be determined by the ap¬ 
propriate Government under the provisions of 
Section 11 of the Act. 54 PunJ LR 342: ILR 
(1952) PunJ 481: 54 Crl LJ 26: AIR 1952 PunJ 
406 (407) (Pr 8) (DB). 

-Ss. 3, 12 — Period of detention how to be 

specified. 

It is not necessary that the period of deten¬ 
tion must be specified in the order of detention 
itself. It can be specified by a separate order 
passed subsequently. 1950 Raj LW 204: 1952 

Crl U 425: AIR 1951 Raj 69 (72) (Pt D) (Pr 9) 
(DB). 

-S. 3 — Warrant of arrest — Mistake In 

father’s name of person not material — Identity 
of person not doubtful. 


510: 1958 SCR 460: 1958 Mad U (Cr) 427: ILR 
({®58)? PunJ 46: AIR 1958 SC 163 (172) (Pt D) 

•-S. 3 — Mala fldes — Test. 

Where the grounds of detention are not 
wholly the same as the facts in respect of which 
the prosecution was launched and the proceed- 
in g under Section 107 of the Criminal P. C., 
was initiated, the contention that the detention 
is in respect of the very same matter for which 
the prosecution was launched and that the de¬ 
tention order is in the nature of interference 
with the course of justice and therefore mala 
fide is not sustainable. Thakur Prasad Bania v. 
State of Bihar, 1955 All WR (Supp) 115: 
1955 All U 802: (1955) 2 MU (SC) 165: 1055 
SCJ 669: 1955 BLJR 659: 1955 Andhra WR (SC) 
419: 1955 SCA 1079: 1955 Cr U 1408: AIR 1955 
SC 631 (631) (PI A) (Pr 2). 

9-S. 3 — Question of mala fide — Question 

of fact (Obiter). 


Where the first name of the person, against 
whom a warrant was issued by the District 
Magistrate is substantially correct, a mere mis¬ 
take in the name of his father is not material 
and does not indicate that a different person 

was intended to be proceeded against by the 

District Magistrate. AIR 1952 Sau 12; AIR 1948 
All 440, Rel. on. (1956) 9 Sau LR 246. 

-S. 3 (1) (a) — Mistake In describing detenu 

by name — Validity of order. 

Where the mistake as to the surname and 
the slip in the spelling of the father’s name of 
the detenu had been sufficiently accounted for 
and these mistakes did not affect his identity as 
the person meant to be detained was the detenu 
and none other: 

Held, that the contention that the District 
Magistrate had not applied his mind with due 
diligence before issuing the order of detention 
was altogether unsustainable. AIR 1948 All 440, 
Rel. on; 2 Sau LR 113; AIR 1945 Bom 212 (FB); 
AIR 1949 Bom 75, Disting. AIR 1952 Sau 12 
(14, 15) (Pt D) (Prs 7, 10) (DB). 

12. Correctness of order. 


-S. 3 — Correctness of order — Presumption 

as to. 

In respect of detention orders under Preven¬ 
tive Detention Act there is always a presump¬ 
tion of the correctness of an order of a Court. 
The maxim 'omnia acta rite esse praesumuntur 
would apply and unless it is proved that what 
purports to be the order was not actually passed 
bv the authority the Court will presume the 
document to be a genuine one. 1ILR 0952) Hyd 
122: 1952 Cr U 1076: AIR 1952 Hyd 112 (119) 
(Pt J) (Pr 18) (DB). 


13. Mala fldes — General. 

(A) Mala fldes — Proof of. 

(B) Mala fldes — Burden of Proof. 

(C) Mala fldes — Inference. 


13. Mala fldes — General. 

•-S. 3 — Mala fldes — Relevant consldera- 

flon. , . 

On the question of mala fldes of an order of 
detention, it is not a relevant consideration whe¬ 
ther the activities of the appellant were liked 
or disliked bv the authorities concerned. The 
only relevant consideration is if the order of 
detention was made for ulterior purposes or pur¬ 
poses other than those mentioned in the deten¬ 
tion order. Puranlal Lakhanpal v. Union of 
India, 1958 Cr U 283: 1958 SCA 355: 1958 SCJ 


Obiter — It may be that where the grounds 
on which a detention order is based are also 
the subject-matter of a criminal prosecution the 
order of detention may amount to abuse of the 
statutory powers. But this docs not mean that 
such an order is necessarily mala fide. Such a 
circumstance calls for scrutiny as to bona fldes 
of the detention order but the question of mala 
fldes has got to be decided as one of fact with 
reference to all the circumstances of an indivi¬ 
dual case. Thakur Prasad Bania v. State of 
Bihar, 1955 All WR (Supp) 115: 1955 All LJ 
802: (1955) 2 MU (SC) 165: 1955 SCJ 669: 1955 
BUR 659: 1955 Andhra WR (SC) 419: 1955 SCA 
1079: 1955 Cr U 1408: AIR 1955 SC 631 (631) 
(Pt C) (Pr 2). 

• -S. 3 — Mala fide order, Instance of. f 

There can be no better proof of 'mala fldes 
on the part of the executive authorities than a 
use of extraordinary provisions contained in the 
Act for purposes for which ordinary law is quite 
sufficient. AIR 1953 SC 451 (453) (Pt C) (Pr 
11 ). 

• -S. 3 — ‘Mala fldes 1 — Subsequent order 

of detention mentioning same grounds as prior 
order — Detenu all the while In Jail In Interven¬ 
ing period — Subsequent order cannot be said 
to be mala fide. 

If while the detenu is in jail under a prior 
order of detention under a provincial Act. a sub¬ 
sequent order of detention under the Preventive 
Detention Act is passed against him after seve¬ 
ral months mentioning the same grounds as in 
the prior order it cannot be said that the subse¬ 
quent order is mala fide or passed mechanically 
without proper satisfaction. The past conduct or 
antecedent history of a person can be taken 
into account when making a detention order, 
and, as a matter of fact, it is largcrlv from prior 
events showing the tendencies or inclinations ol 
the man that an inference could be drawn whe¬ 
ther he is likely even in the future to act in a 
manner prejudicial to the maintenance of public 
order. If the authority satisfied himself that the 
original ground was still available and that 
there was need for detention on its basis, no 

mala fldes can be attributed to the authority 

from this fact alone. Ujagar Singh v. State of 

Punjab. (1952) SCA 648: 1952 SCJ 521: (lMgj 

2 MU 641: 1952 SCR 756: 1953 Cr LJ 146: AIR 
1952 SC 350 (352) (PI C) (Pr 8). 

• -S. 3 — Satisfaction — Large number ol 

detention orders passed overnight. 

(Per Das J.) — Where the authorities had 
already applied their minds to the suspet: 
activities of each of the several detenus anu 
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«re satisfied as to the necessity of detaining 
3S but there being doubts as to the val.dily 
$ “he local Acts and the Preventive Detention 
Art having been passed in the meantime the 

question was to make fresh orders under the 

D Held, Ct that under the circumstances it could 
no l be said that the fact that a large number of 
fresh orders of detention were made overnight 
indicated bad faith on the part of authorities. 
Tarapada De v. State of W. B.. 52 Cri U 400: 

1951 SCJ 233: (1951) 1 Mad LJ 431: 1951 SCR 

212- 1951 Mad WN 649: 1951 Mad \VN (Crl) 

165: AIR 1951 SC 174 (177) (Pt D) (Pr 11). 

-S. 3 (1) — Bona tides of order — Order 

passed during detention lor trial under ordinary 
criminal law. 

The order is, to soy the least undesirable’ 
even though it may not be wanting in good 
faith on the part of the detaining authorities. 
1957 Crl U 1361: AIR 1957 All 782 (796) (Pt G) 
(Pr 30) (DB). 

-Ss. 3 (11 and 7 — Order of detention — 

Mala fldes — Test of. 

An order of detention passed against a person 
by the authority exercising powers under Sec¬ 
tion 3 (1) of the Preventive Detention Act can 
be said to be lacking in bona fldes when it is 
found that the basic facts on which the order 
of detention is founded were not before the de¬ 
taining authority on the date the order has been 
made or if the grounds are not such as a 
rational human being would consider connected 
in some manner with the objects which were to 
be prevented from being attained or where the 
authority has not applied ils mind in the man- 
ner the Act required it. A detenu against whom 
an order of detention has been passed can chal¬ 
lenge the order on mala fldes and if so chal¬ 
lenged, it is open to the High Court to examine 
the question. 1981 Nag LJ (Notes) 34. 

' Si 3 — Mala fide — Failure of prosecution 
under ordinary criminal law — Detention order 
(hereafter If mala fide. 

Failure of prosecution under the ordinary cri¬ 
minal law cannot by itself be said to make the 
subsequent application of the Preventive Deten¬ 
tion Act mala fide. Where the Government chose 
to bring the offender to book under the ordinary 
criminal laws of the country and the Govern¬ 
ment was told by the courts that he was out¬ 
side the reach of such laws, then, it is not mala 
tides but bona fldes of the Government when it 
applies the Preventive Delenlion Act only as a 
means of last resort where the ordinary laws 
of the land had failed. It only shows that the 
Government acted with good faith and was 
reluctant to apply its summary powers of pre¬ 
ventive detention in the first instance. 

A prior unsuccessful application of the ordi¬ 
nary criminal laws of the country* to a citizen 
does not make a subsequent application of the 
Preventive Detention Act to that citizen ipso 

AfD°J5!!?i a flde - 50 Cal WN 425 1952 Crl LJ 204: 

(DB). 1062 Cal M (3 °’ 31) (PI C) (Prs 19 * 21) 

3 r Mala fldes Test. 

Although the matter os to whether the Gov- 
ernment would have recourse to preventive de- 
jention or a criminal prosecution is a matter 
ziJJ® ta * discretion of the Government, the law 
njoms that the Government should elect to 

nrnt ° n 5 slep or the other * If ther e »s a pending 
whptK Ull °.k lhei i ,he ques,ion flight arise as to 
notTk, order of detention is bona flde or 

32;Ju* e3l r WOuld be whether the order of 
detention is for an ulterior purpose. This would 


have to be decided on the particular facts and 
circumstances of the case. No hard and fast 
rule can be laid as to when and in what cases 
a criminal case ought to be continued and the 
detention proceedings not resorted to. (1943) 2 
All ER 54G. Rel. on. ILR (1953) Hyd 459: 1953 
Cr U 1845: AIR 1953 Hyd 277 (279) (Pt B) 
(Pr 5) (DB). 

-Ss. 3, 7, 11 — Bona Tides of detention — 

Relevant factors — Petition held not mala fide 

— (Constitution of India, Arts. 226 and 22). AIR 

1958 Mad 425 (427, 428) (Pt B) (Prs 8, 9, 10) 
(DB). 

-Ss. 3, 7, 11 — Detenu charge-sheeted in cri. 

minal prosecution against him — Ground of de¬ 
tention not same as ofTence set out in charge — 
No question of mala fide arises — (Constitution 
of India. Arts. 226 and 22). AIR 1958 Mud 425 
(429) (Pt C) (Pr 12) (DB). 

-Ss. 3 and 12 — Right of detenu to challenge 

order on ground of mala flde —Burden of proof 

— Duty of Government — Malice and 4 maia 
fide* explained — Validity of prior order In 
question — Fresh order for detention passed 
before pronouncement of Judgment — Omission 
by Government to Inform court of order reflects 
od their bona flde — (Criminal P. C. (1898), 
S. 491) — (Constitution of India (1950), Arti¬ 
cle 226|. 

Satyanarayana J. — An order of detention 
passed under the law of preventive detention 
can be challenged on the ground that there is 
lack of bona fide on the part of the authority 
exercising the power. ILR (1949) Mad 377, Rel. 
on. 

A statutory authority must always be exercised 
honestly and without malice. There should be 
no fraudulent exercise of the power conferred 
or colourable exercise of it to gain an ulterior 
object. The question when that power has been 
exercised mala flde will depend upon the cir¬ 
cumstances of the case. 1942 AC 206; 1917 AC 
260; 1942 AC 284; 1945-2 MU 325 (PC) and 
1949-2 MU 310. Ref. to. 

When the question of the validity of an order 
of detention is being decided by the Court in 
an application for a writ of Habeas Corpus, 
the Government passes a fresh order to arrest 
the detenu if he is set at liberty, and alleges as 
its reason for passing the order the difficulty of 
arresting the detenu, a dangerous communis! 
whose subversive activities would be a threat to 
the security of the State, ns he would go under¬ 
ground immediately, the reason is unconvincing. 
Further the Government which apprehending an 
adverse judgment acts with alacrity and passes 
the fresh order after full consultations with all 
its legal advisers and even communicates it, be- 
fore Judgment is delivered to the police office! 
present in court for execution if the detenu is 
set at liberty but fails to inform the court of the 
fresh order nnd the reasons for passing it, the 
omission to do so is a serious circumstance 
reflecting upon the bona flde of the Government 
»n passing the order. 

Raghava Rao J — It i s open to a detenu to 
show that the order of detention was a fraudu- 

m! i C T C u°L thc P c OW ! r vested in lhe Govern- 
r, nt uJ he burtl , er } of v showing that is on him 
and he can sustain the burden only if he suc- 
cessfuHy rebuts the presumption of bona flde 
on the part of Government. AIR 1945 FC 18, 
•tvi. on. 

..I 1 * 11: “T , ai ! d ' ma,a flde> 'n connection with an 
JrtL of Mention are connate terms expressive 
£*£.“«* ,eBal lden - Malice' in law can mean 
nothing more than intention to injure another 
by doing an act in disregard of the latter's 
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right, wifullv and wrongfully, without reason- 
able and probable cause, It does not mean per¬ 
sonal ill feeling or spite. These terms in rela¬ 
tion to an order of detention express the legal 
idea of an intention on the part of the Govern¬ 
ment to misuse or abuse the power vested in it 
and not necessarily connotative of moral turpi¬ 
tude on the Dart of the Government or anybody 
connected with it. 

A detention order issued for the purpose of 
flouting the decision of Court, holding the pre¬ 
vious order of detention invalid on merits, would 
be a mala fide order. But if the decision had 
proceeded on the ground that the law under 
which the prior order was made was invalid or 
that the order itself was in an irregular form a 
fresh order passed under a fresh legislation or 
in a valid form would not be necessarily mala 
fide. Where, however, the Government, passes an 
order even before the judgment is delivered and 
allege that they passed the order because they 
anticipated the judgment to declare the prior 
order invalid on the technical ground that it 
did not mention the period of detention, when 
they had no justification for such belief, and 
even the fresh order omits to rectify the defect 
the circumstances leave no doubt that the inten¬ 
tion of the Government was to flout the deci¬ 
sion of the court. 1LR (1949) Mad 377, Ref. to. 

Further when having passed such an order 
they refrain from mentioning it to the court, so 
as to enable the court to take the reasons there¬ 
for into consideration before it pronounces 
judgment against it is a circumstance which 
goes to show the indirect motive and improper 
conduct of the Government. 65 Mad LW 876: 
(1952) 2 Mad U 690: 1953 Crl U 224: AIR 1953 
Mad 41 (45, 49, 50, 51) (PI A) (Prs 7, 9, 14, 17, 
18) (DB). 

•-S. 3 (1) — Mala tides — Test — Preven¬ 

tive detention and punitive action — Distinction. 

There is no rule of law that unless a choice 
of one of two alternatives, prosecution or deten¬ 
tion, is made at the earliest moment, the Order 
of detention must be held to be invalid as mala 
fide. The proper approach to the matter is to 
consider the facts of each particular case and 
then consider whether the order of detention 
was mala fide or not. Where on the basis of the 
grounds of detention stated against a detenu, 
the Court is unable to hold that the order of 
detention was for an ulterior purpose or col¬ 
lateral purpose and not for the purpose of pre¬ 
venting him from acting in a manner prejudi¬ 
cial to the maintenance of supplies and services 
essential to the community, the order of deten¬ 
tion cannot be held to be mala fide. The dis¬ 
tinction between "preventive detention and 
"punitive action" must always be kept in mind; 
the first has reference to a likelihood of some 
prejudicial activity* in future, while the second 
has reference to some past action for which 
punishment is needed. Where the Slate Govern- 
ment has unequivocally stated that it is satisfied 
that it is necessarv to pass on order of deten¬ 
tion to prevent him from acting in a manner 
prejudicial to the maintenance of supplies and 
services essential to the community and has 
also withdrawn the prosecution against him. it 
cannot be held that it was for any puiyose other 
than that stated by the Government. 23 Pat 35.. 

6 DLR (Pat) 69. Ref. ILR 3! I at 07: 1952 Cr 
U 493: AIR 1952 Pat 185 (FB). 

_§ 3 (|) — Bonn fide order — Court • 

power to teat — Mala fide order, meaning of — 
Constitution of India, Art. 22 (5). 

The Court can examine the grounds m order 
to see if the order of detention is bona fide or 


DETENTION ACT (1950), S. 3, Note 13 

whether the grounds on which the order of 
detention is founded are based on materials of 
rationally probative value. If the alleged grounds 
or the facts on which they are stated to be 
based, do not exist at all, then the order of de¬ 
tention cannot be said to be bona fide order. 
When it is stated that the order is mala fide, 
no dishonest motive is necessarily imputed It 
merely means that the order is bad for want of 
necessary care and caution, or is for some pur¬ 
pose other than what is stated in the order of 
detention. If an order of detention is stated to 
be based on certain grounds but on uncon¬ 
troverted facts it appears that those grounds do 
not really exist, then it follows that the order 
ol detention is made for reasons other than 
those disclosed in the grounds; in that sense 
the order will he a mala fide order and will also 
contravene Art. 22 (5) of the Constitution. 62 

rlL 436: ILR 30 Pal W0: AIR 1351 Pal 47 
(54) (Pt G) (Pr 20) (DB). 

13 (A). Mala Odes — Proof of. 

® S. 3 — Mala tides of detaining authority 
— (Constitution of India, Arts. 22, 226). 

Where an order of detention is challenged on 
the ground of mala tides, what has got to be 
made out is not the want of bona tides on the 
part of the police but want of bona Tides, as 
well as the non-application of mind, on the 
part of the detaining authority, viz., the Govern¬ 
ment, which for this purpose must be taken to 
be different from the police. Lawrence Joachin 
Joseph D'Souza v. Slate of Bombay, 1956 SCA 
766: 1956 Cr U 935 :1956 SCJ 559: 1956 All WR 
(Sup) 121: 58 Bom LR 989: 1956 SCR 382: AIR 
1956 SC 531 (533) (Pt A) (Pr 3). 

®-S. 3 — Mala fide order. 

There can be no better proof of mala tides on 
the part of the executive authorities than a use 
of the extraordinary provisions contained in the 
Act for purposes for which ordinary law is 
quite sufficient. ( f 60) 1950-2 MLJ 555: 63 MLW 
1142: 53 PLR 33: 1950 SCJ 433 (SC). 

-S. 3 — Bad faltb on part of detaining 

authority — Proof — Prior unsuccessful crimi¬ 
nal cases Instituted against detenue — Effect. 

A mere averment of bad faith on the part of 
the detaining authority is not enough to prove 
and it cannot be inferred from the only circum¬ 
stances that some of the grounds of detention 
related to facts of cases against the detenue be¬ 
fore the Court which had failed. Even assuming 
that all the cases against the detenue had ended 
favourably to the detenue, that would merely 
mean that the allegations against him were not 
proved. But prior unsuccessful applications of 
the ordinary law would not make a subsequent 
application of Preventive Detention Act ipso 
facto mala fide. 1962 (1) Cr LJ 311: ILR (1961) 

1 Cal 276: AIR 1962 Cal 162 (164) (PI C) (Pr 7) 
(DB). 

-S. 3 — Judgment declaring detention order 

Invalid — Government’s failure to appeal — 
Bona fide of fresh order of detention. 

Raghava Rao J. — The failure of the Govern¬ 
ment to take steps to appeal against the order of 
the High Court declaring the detention order 
under which the detenu is detained invalid is 
not proof of the mala fide of the fresh order 
passed by it. If the Government felt satisfied 
about the emergency of the situation so as 
to resort to the speedier course of a fresh order 
instead of the normal remedy of an appeal 
which might involve delay in making sure of 
the detenu if he once gets off, they may do so 
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order of detention under Sections 3 (I) (a) (iil 
and 4, Preventive Detention Act, which had al¬ 
ready been passed in anticipation of his release. 

Held, that in the circumstances the subsequent 
order of detention could not be regarded as hav¬ 
ing been made mala fide or wrong in law merely 
because he was not prosecuted for the specific 
offence for which he was arrested and the order 
of detention was passed while he was already 
in detention. The burden of proving mala Tides 
on part of Government lav on detenu and hav¬ 
ing failed to discharge it the order could not be 
declared invalid. AIR 1951 All 838. Foil.; AIR 
1949 Mad 712; AIR 1952 Cal 26 and AIR 1951 
SC 270, Rel. on. 1953 Cr LJ 770: ILR (1953) 5 
Assam 66: AIR 1953 Assam 97 (99, 100) (P( A) 
(Prs 13, 14, 10, 17, 19). 

-S. 3 — Mala fldes — Test — (Constitution 

of India, Art. 22). 

The detention orders are not mala fide simply 
because the District Magistrate passed them 
shortly after the previous detention orders were 
set aside by the High Court; nor can they be 
held to be mala fide or bad on the ground that 
only the past activities of the detenus were 
relied upon. AIR 1952 SC 106; 1952 SCJ 111 - 

(1952) l MU 733: AIR 1951 SC 481: (1951) 2 
‘'If-'f 1951 SCJ 747 and AIR 1951 SC 174; 

xvv « S K 0 J , 2 o£i ( ‘ 95 J> 1 MLJ « 1 . Foil. 58 Cal 
JJ* e ®» ! b BM Cr U 1722: AIR MM Cal 691 
(600) (Pt K) (Pf 31) (DB). 

—S. 3 Mala fldes of detaining authority. 

The onus of proving mala fldes of detaining 
aulhor.lv rests on the petitioner. The facts 
proved by the petitioner must be such as to 
amount to proof of mala fides. The Court can- 
.l s „ e ['s decision on suspicion. (’62) 56 Cal 

5? 3m A,R « <w 

tk ' 1 Ma, “ fldes Buf den of proof. 
le ~i Urden °. f s “l» s,£ ! nli “l‘ng the plea lhal 
detenu^* 1 " * S ma a nde ‘ s primarily upon the 

f mere . fact ,he detenu challenges the 
factum or bona fides of the order or the fact 
bat m such cases the Government is in posses- 

?L mf “ rn,a,i0 ". 0n * he sub ^' does not 
shifl the onus on Die Government 119421 ac 

284 and AIR 1945 FC 18. Ret. on ‘ ’ AC 

i»n io S ° e fact l ^ e Petitioner was arrested 
under some provision of the ordinary law and 
subsequently detained under the Preventive De 
tention Act would not by itself make the act of 
,he . Government 'mala Ode AIR 194 a *11 581 

Ms 

Inter ordered to be detain^ ■ 0I *£ W ,7 law ^ 

set wr. 

and AIR 1950 Mad 102, Ref!’ AIR 1949 Mad 712 

heavy burden*which"fies'oiMhe d , dlscharRe ,h8 
that the order of detention h ® de,enu ,0 show 

?dV“ i#si «-»«5“i (pi**? 


provided their action is well founded otherwise 
their failure to appeal cannot render the order 
invalid or illegal. 85 Mad LW 876: (1952) 2 

Mad U 690: 1953 Crl U 224: AIR 1953 Mad 41 
(61) (PI G) (Pr 20) (DB). 

13 (B). Main fides — Burden of proof. 

0 -S. 3 — Satisfaction of detaining autho¬ 

rity — Mala fides — Evidence Act (1872), Sec¬ 
tions 101 and 103. 

The satisfaction of the authority making the 
order as to the matters specified in the Act is 
the only condition for the exercise of his powers 
and the Court cannot substitute ils own satis¬ 
faction for that of the authority, ll is. however, 
open lo the detenu to establish, if he can. that 
the order was made mala fide and in abuse of 
powers and the order of detention mav be de¬ 
clared invalid if it could be proved to have 
been made by the authorities concerned in mala 
fide exercise of their power. The burden of 
proving the absence of good faith is upon the 
detenu and it is certainly a heavy burden to 
discharge. Mere suspicion is, however, not proof. 
Ashutosh Lahiri v. State of Delhi, (’50) 1950-2 
MLJ 655: 03 MLW 1142: 53 PLR 33: 1959 SCJ 
433: AIR 1953 SC 4S1 (452, 453) (Pt B) (Prs 4, 
8 ). 

•~ s \ ? “ Order of detention — Mala fides 
of detaining authority — Onus of proof — 
j * °« Menu. Ram Singh v. State. 1951 
SPi 3 ™ : , 62 Crl U 904: 1951 Mad WN 765: 1951 
” ad WN (Crl) 233: 1951 SCR 451: AIR 1951 SC 
270 (274) (Pi D) (Pr 12). 

r—S*- 3 (O (a) (II) and 4 — Mala fides — 
if®, 01 7, 0 ™ — Delcnllon — (Constitution of 

It cannot be laid down as a matter of law 
that an order of detention under the Preventive 
ueiention Act can, in no circumstances, be 
passed when a person is already in custody. 
Whenever a detenlion order is passed for the 
aetenhon °f a person who is already in detention, 
he question that would arise would be whether 
he detaining authority could feel satisfied that 

Act TmJ „ WaS l ne , C , essary for ,he Purposes of the 
finn f ““"Hally ,s a question the delermina- 

of .. L wh,ch raust depend on 'he circumstances 
oi each case. 

Jit m C n C v S k V ° f ,h ? . ordcr mnv bc questioned 

order is no, b ^„Ii rBU , Cd 'V, CIVCn cnsc ,hal ,he 
chalLin ‘ l! de b ° na ndc - An order may be 
iW, B “ n h " Vme bcen ,nade mala fide with. 

ing author?lv a ,mproper mol,ve the detain- 
heenm" °a T y ' order can he said to have 

law** though the!" fidC i When ,here is mnlice in 
the nZt ' Z mnV b u e *i° rnalice in ft >ct and 
an oS i '" *! mav , be dccmcd lo exist when 
Purposes of ?hn D COn,rn .r'' ,he objects and 
when tho Li!?? - Prcv ent ,vc Detention Act or 
^ innuenroH K mC aul .boritv permits itself to 

side^ «he en s?o De bV of C r ,d A e 7 t T ^ ich are «»*• 
this question * 1 nrl«L Hi A '» n l cases where 
with reference to W - ,U ha '' c ,0 bc d «ided 
case. ,he c, rcumstnnees of eneh 

cas^"^ s w “ "ttsM and detained and a 

Public Order (Am?mi 8 ’ B \i As ! ain Mmnlcna ncc of 
lered agaE if“ e ^ lmen,) Acl - 1951. was regis- 
basis of a flnM V IIe . w ? s * h °wover. released on 
Cr. P Codc liTo | b j palice «nder S. 173. 
Ration had ’„!? J' n sla,cd tbat though investi- 

had decided to drnn" ik C ° mp 6 ed ’ Government 
evidence w„ 0 ° f drap . lhe ca “ as the available 
c, osure in ro„?i uch “ .nature that its dis- 

0| » his he a L n °‘ m - ,h * in,erest of State. 

he was again arrested under an 
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-S. 3 (2) — Mala fidcs of District Magistrate 

— Burden of proof. 

The burden is on the petitioner to prove that 
the District Magistrate acted mala tide in issuing 
the order of detention. AIR 1950 SC 270, Foil. 

1952 Crl LJ 1520: ILR (1951) Mys 455: AIR 
1952 Mys 85 (88) (Pi G) (Pr 11) (DB). 

-S. 3 — Detention under — Validity — Mala 

fldes — Detention order pending prosecution — 
Burden of proof. 

The detention order under Section 3 in cases 
where the prosecution is pending or imminent, 
is a serious step for the executive authorities 
to take. It must be made with full appreciation 
of the fact that the order in such cases has 
grave consequences on the judicial trial and 
must bear scrutiny of the Courts on the footing 
that such an order was called for notwithstand¬ 
ing such appreciation. A detention order passed 
without such appreciation may well be held to 
be lacking in bona fldes on the facts of an in¬ 
dividual case. 

It is true that the satisfaction of the detain¬ 
ing authority under Section 3 of the Preventive 
Detention Act which has been held to be "rea¬ 
sonable satisfaction” is not liable to be con¬ 
trolled by the Courts. The issue of reasonable 
satisfaction is not justiciable, but the case of 
bona fldes of the exercise of the power or the 
abuse of the power when raised on proper 

material is justiciable. A case of want of bona 
fldes may be made out, not merely by proof 

that the order of detention was in fact made 

for ulterior purposes, that is, for purposes out¬ 
side the needs of prevention, but also when the 
order is made without taking into consideration 
any important circumstances which notionally 

and legitimately arise for consideration, when 

making an order of detention in a particular 
case. The standing of bona Tides under the 

penal law is defined in Section 22 of the I. P. C. 

as being "due care and attention". It cannot be 
anything less where the exercise of drastic 

statutory power interfering with the liberty of 
the citizen is concerned. 

The burden of making out want of bona fldes 
of the detention order is on the detenu though 
such burden of proof is not so onerous as that 
on the prosecution in a criminal case. 

Per Das J. — I would hesitate to accept as 
correct the broad proposition that the power ot 
detention cannot be exercised as against a per¬ 
son who is being prosecuted on the same facts 
which constitute the grounds of the detention 
and that an order of detention in such cases 
without making a choice between the two 
courses is ipso facto and without more abuse 
of the power of detention . Case law ref. 1952 

Crl LJ 1039: ILR (1951) Cut 441: AIR 1962 Orissa 
52 (56, 67, 58) (Pt A) (Prs 10, 12, 13) (DB). 
_ 3 , 13 — Detention order — Validity 

Mala fldes — Burden of proof 

The burden of proving bad faith s on the 
detenus, and the burden is a fairly heavy 
burden. ^ 4 |U 

When the low gives the State Government the 
power to issue a fresh order of detention 
after the revocation of the Order of the District 
Magistrate, the exercise of that power cannot be 
held to be mala Ode merely because ,he J a, e 
Government passed the orders of detention 
at a time when a habeas corpus n PP'L ca '‘ 0 " ?, R 
pending in the High Court 52 Crl LJ 603. AIK 
AIR 1951 Pat 68 (71) (Pt B) (Pr 5) (DB). 

_s 3 (1) — Mala fide order — Onus. 

The onus of showing that the order is mala 
fide rests on the detenu; and the onus is a heavy 


onus which may be very difTicult to discharge. 
One of the ways by which a detenu can show 
that the order is not bona fide is by slating facts 
by means of an affidavit, and if those facts are 
uncontroverted they may be taken into con¬ 
sideration by the Court for the purpose of seeing 
if the order is bona fide or if the order is based 
on materials of a rationally probative value, or 
if the order contravenes the fundamental 
right guaranteed by Article 22 (5) of the 

Constitution. A mere denial by the detenu 
would not be enough to discharge the onus 
which rests on him; but the detenu may be in 
a position to state definite facts which would 
show that the order of detention was bad either 
for want of good faith, or on the ground that 
it was based on materials which did not at al) 
exist in fact. 52 Crl U 406: ILR 30 Pat 030: 
AIR 1951 Pat 47 (54) (PI H) (Pr 20) (DB). 
-S. 3 — Mala fldes — Onus. 

The detenu can always establish that the 
order was made in abuse of the powers and 
thus mala fide, and that he was entited to his 
liberty and release. The onus of proof in this 
respect, however, is on the detenu. Mere allega¬ 
tions, even suspicion that the grounds are mala 
fide is not enough to impair the order of deten¬ 
tion. 1901 (2) Cr U 547: 03 Pun] LR 242. 

S. 3 (2) — Bona fldes — Burden of proof. 


The burden of proof is on the detenu to 
challenge the bona fides of the order of deten¬ 
tion. ( 51) 4 Sau LR 45 (DB). 

13 (C). Mala fldes — Inference. 

_Ss. 3 and 9 — Mala fldes — Inference of. 

Where the grounds of detention are supplied 
to the detenu along with the order of detention 
in order to enable the detenu to make a repre¬ 
sentation without delay, the Government can 
place the case before the Advisory Board at any 
time within the period allowed under Section 9. 
The mere fact that the Government had made 
an undue haste in obtaining the decision of the 
Advisory Board for purposes of confirming the 
order of detention cannot lead to inference of 
mala fide on part of Government especially when 
there is no allegation of any violation. of any 
provision of the Act. 1953 Cr LJ 770: ILR (1963 
6 Assam 66: AIR 1953 Assam 97 (100) (Pt C) 
(Pr 22). 

_S. 3 — Detention order — Allegation of bad 

faith of authority — Prior unsuccessful criminal 
proceeding not sufficient basis. 

Allegation of bad faith is quite easy to make 
but very difTicult to substantiate. The mere cir¬ 
cumstance that some of the particulars in this 
case related to facts which formed the basis of 
prior unsuccessful criminal proceedings will not 
necessarily lead to the inference that ‘here was 
bad faith on the part of the detaining authority. 
To hold that bad faith was established the Court 
would require very much more than that. AIK 
1952 Cal 26. Rel. on 1903 (2) Crl LJ 499: AIR 
1963 Cal 689 (691) iPt D) (Pr 12) (DB). 

_S. 3 (2) — Mala fldi orders — Order of 

detention after release In Criminal case. 

Where persons are detained in prison upon 
criminal charges it would be unnecessary to 
make any orders of detention, because whilst 
Kv were in prison they would be safe and 
would be unable to commit any acts of « sub¬ 
versive nature Once an order for 'heir release 

arise" Such person would be., an w d e rJ 

they were dangerous, the fact that tn V 
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discharged in some criminal case or Ihe fact 
that thev had been granted bail would in no 
wav prevent them from carrying dangerous acti¬ 
vities. The very circumstances would bv them¬ 
selves justify the making of the order for deten¬ 
tion which up to then would have been unneces¬ 
sary if it was honestly believed that the person 
detained under the order was dangerous. It can¬ 
not he interred that the orders were mala tide 
merely because thev were made when it be¬ 
came clear that the detained person would be 
released from custody. To hold that the orders 
were mala fide, something more than these mere 
circumstances would have to be established. 
1953 Cri LJ 361: AIR 1933 Cal 1*29 (134) (Pt D) 
<Prs 34, 35) (DB). 

-S. 3 — Person arrested and detained In 

police custody with intention of being prosecuted 
lor certuln crime — Government changing its 
mind and preventively detaining him — Deten¬ 
tion is not mala fide. 

The Government have the choice either to 
prosecute the person arrested or to preventively 
detain him. Where a person is arrested and kept 
in police custody under lawful orders of re¬ 
mand in connection with a certain incident, 
for the purposes of investigation and ultimately 
prosecuting him, but subsequently the Govern¬ 
ment decides to preventively detain him and 
drop further criminal proceeding against him, 
the fact that he was interrogated while in police 
custody prior to the serving of the detention 
order on him does not show that the detention 
was for some collateral purpose and mala fide. 
Am 1940 Lah 49; AIR 1946 Lah 36; AIR 1945 
Nag 8 Distinguished. ILR (1952) Hvd 122: 1952 

7HDB) 1076, AIR 1952 H ‘ Vd 112 (U7) F) (Pr 

fldcs — Inference of — Ac¬ 
quittal of detenu in criminal trial—Action under 
Ad — If mala fide. 

Even after the acquittal of the detenu in a 
regular criminal trial Government can proceed 

WIl act,on under lhc Preventive Detention 
Act. The action under the Act after the acquittal 
<iocs not necessarily lead to the conclusion that 
iimD CI ;Prr 0f r> lhc Government is mala fide. 

AIR L ioA W ?.o CP 265: Madh BLJ 1955 HCR 30: 
AIR 1955 MB 65 (60) (Pt B) (Pr 4) (DB). 

J— 3 — Mala Odes — Inference — Deten¬ 
tion order against candidate for election passed 

tor in i Scc / c,ary withou t approval of Minis- 
dU . C i- t0 urffency * minister-in-charge 
minkur n S a !, 0n T Subsequent approval by 
Sin ?. roccdur <x »n accordance with pre- 

Sn p ,h"”*°, rde [ thou « h i,lc * al bavin* 

be rhonJ ed , wllhout ,c * al authority, could not 
Cr IJ Yjo* C< L°JJ « TOIinds of main (Ides. 1953 

i ( l d t b , 68: a,r 1053 » 

3 — Mala tides. 

a ceraUn^Mt ' U , Sl ' ce in n11 cases musl Proceed to 
« dU net frn UP ° n r su * picion or anticipation 
for del™. U T • Pr °°(; For pnssine an order 
MflRisK rCallv ,he satisfaction of the 

sufTWen m„^ C \' S . neces ? ary - If ,he po|icc hnve 
under H e x , . cr,nl ,0 1 sat,sfy him he can net 
«Wdcnce 0 f A Vhe C | Cn ,hou * h J here is no detailed 
can convic In lype ,° n ' vhich « Court of law 
Police wiri ? accused. Hence the fact that the 
till a dnu , Unablc ,0 furnish a detailed report 
was oasspd n ? a f one on "'h' c h the order 

order 0 w as d ea , d *2 , lhc .inference that the 
material? iaM Se n ? Jdes m the absence of 

IVol. 12.] Fn.D. 73. 


14. Defence of India — Relations with 
foreign powers. 

9-S. 3 — ‘Foreign power’ — Meaning of — 

Pakistan — ERect of order passed by Governor- 
General under Art. 392 (3) of the Constitution. 

On a correct inlerpretation of the meaning of 
the words ‘the relations of India with foreign 
powers* in Section 3, Pakistan musl be regarded 
as a foreign power, although that country m.'vy 
be a part of the Commonwealth as India is. 
Apart from its membership of the Common¬ 
wealth. the independent sovereign status of 
Pakistan is the same as the sovereign status of 
nnv country outside the Commonwealth. The 
Constitution (Declaration as to Foreign Stales) 
Order, 1950, made under Article 39*2 (3) rc?d 
with Article 367 (3) docs not take Pakistan out¬ 
side the category of a foreign power. The Ordcc 
onlv declared that a country within the Com¬ 
monwealth would not be a Foreign State for 
the purposes of the Constitution. It cannot be 
brought into aid for the purposes of construing 
the expression ‘foreign affairs’ appearing in 
Item 9 of List l of the Seventh Schedule and the 
expression ‘foreign powers’ in Section 3 of the 
Act. These expressions must he construed in the 
ordinary way giving the words their ordinary 
meaning. There is, therefore, no doubt that 
Pakistan is a foreign power. Jngnn Nath Salhu 
v. Lnion of India, 1960 Cr LJ 764: 1900 SCJ 
975: 1960 Mad LJ (Cr) 671: (1960) 2 SCR 784: 
AIR 1960 SC 625 (627) (Pt A) (Pr 11). 

®-S. 3 ( 1 ) (n) — Ground in case held to be 

covered by section. 

Where the gravamen of the charge against 
the petitioner was that he aimed at setting up 
a parallel Government in the Uran Peta area 
and that in order to achieve that end he did 
various acts such ns intimidating the workers in 
the salt pans with threats of murder and his 
own workers with threats of death, unless they 
carried out his orders; and among the lesser 
instances given to illustrate the exercise of 
parallel governmental authority were the ones 
set out in the first ground, namely the infliction 

a u CS Wl b *he sanction of ex-communication 
and boycott to ensure their payment and due 
obedience to his orders: 

Held, that the ground was covered bv S 3 

*1% S. n K. v ^ L J h SS: 

324 d2 ,' 3 2^ (p 6 , 3 H)7p 2 r 81 U 1C ° 3: A,R 1962 SC 

16. Security of Slale. 

•“ S - 3 “ Security of India — Brinoinc of 
he Government of India and the Government of 
the Slate of Jammu and Kashmir into hatred 
nnd contempt does involve the security of India 
Jncan Nath Sathu v. Union of India I960 Cr J 
764: 1060 SCJ 076: 1960 Mad LJ (& 671- nm 
2 a SCR 784: AIR I960 SC 625 (628) (P, EM* 

m ~r7n' J Constitution Of India, Art. 2*> fKl 
— Ground of detention — Whether minlltve — 
Rational connection with objects 0 f detention. 

«o T p h reven b nL°!ro , i C ™ 

fflKs !o a l 21 

?hese nd . S erms mmUniCa,ed l ° * he U h 

New Delhi on^day If FSuaS'S'whi^ 
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was attended bv a large body of Press Corres¬ 
pondents of foreign countries and that you 
made a speech (copy of contents of which is 
hereto annexed) containing various false state- 
ments about the conditions of the people of 
Kashmir. The combined elTect of these state¬ 
ments is prejudicial to the security of India and 
to the relations of India with foreign powers.” 

Held, that though ground related to what 
happend on 18th February, 1956, that did not 
mean that the detention of the appellant was 
punitive in character. Held, further that the 
ground had a rational connection with the ob¬ 
ject which the appellant had to be prevented 
from attaining. Puranlal Lakhanpal v. Union of 
India. 1958 SCJ 510: 1958 Crl LJ 283: 1958 SCA 
355: 1958 SCR 460: (1958) Mad U (Crl) 427: 
ILR (1958) PunJ 46: AIR 1958 SC 163 (171, 172) 
(Pt C) (Pr 16). 

• -S. 3 (1) (a) (11) and (2) — Scope — Deten¬ 

tion on ground of speeches prejudicial to the 
security of the State or the maintenance of public 
order — Failure to indicate passages in speeches 
considered objectionable — If renders detention 
illegal — Constitution of India (1950), Articles 
19 and 22 (5). 

An order of detention made under sub-s. (2) 
read with Cl. (a), sub-clause (ii) of sub-s. (1) of 
S. 3 of the Preventive Detention Act was attacked 
on the ground that it was illegal as it was based 
on the ground of making speeches prejudicial to 
the security of the State or the maintenance of 
public order and that the grounds of detention 
failed to indicate the objectionable passages and 
thereby failed to comply with the requirements 
of Cl. (5) of Art. 22 of the Constitution. 

Held: (Bv the Full Court) It cannot be said 
that the detention would be illegal and ultra vires 
because it was based on the ground of making 
speeches prejudicial to the security of the State 
or the maintenance of public order. The vali¬ 
dity of the detention is governed bv the decision 
in A. K. Gopalan’s Case, AIR 1950 SC 27 notwith¬ 
standing that the detenus' right under Art. 19 
(1) (e) of the Constitution is abridged as a result 
of their detention under the Act. 

(2) Per Kania, C. J., Patanjali Sastri and Das, 
JJ. (Mehrchand and Vivian Bose, JJ., contra):— 
To hold that Art. 22 (5) requires that, wherever 
detention is grounded on alleged prejudicial 
speeches the detaining authority should indicate 
to the person detained the passages which it re¬ 
gards as objectionable, would rob the provisions 
of the Act of much of their usefulness in the 
very class of cases where those provisions were 
primarily intended to be used and where their 
use would be most legitimate. It is difficult to 
see how the communication of particular pas¬ 
sages or their substance is necessary in addition 
to the particulars already given to enable the 
detenus to make their representations. The re¬ 
quirements of Art. 22 (5) must be held to be 
sufficiently complied with where the time and 
place at which the speeches were alleged to have 
been made were specified and their general nature 
and effect was also stated even though the objec¬ 
tionable passages had not been indicated in the 
grounds of detention. 

Mehrchand Mahajan, J.In the absence of 
any indication in the grounds as to the nature 
of the words used bv the detenus in theii 
speeches from which an inference has been drawn 
against them they would not be able to furnish 
a proper defence to the charge made against 

• hem. The detention order is therefore, illegal 
y .om Sinrh v. The State of Delhi. 1951 Mad W N 
765: 1951 Mad WN (Crl) 233: (1951) SCJ 374: 


52 Crl LJ 904: 1951 ALJ (SC) 111: 1951 SCR 
451: AIR 1951 SC 270 (272) (Pt A) (Prs 5, 0). 

-S. 3 — Grounds for detention — Criticism o! 


V vj a v # vy i V4I KJ 

Government — (Constitution of India, Art. 19). 

Criticism of the Government however, strong 
it may be or deprecating the action of the Gov. 
eminent is not to be regarded as a justifying 
ground of taking action under the Preventive 
Detention Act, unless it is such as to undermine 
security or would tend to overthrow the Govern¬ 
ment. Freedom of speech and of the press lies 
at the foundation of all democracy. Disapproba¬ 
tion and criticism of any policy or administra¬ 
tive action of the Government with a view to ob¬ 
taining redress by lawful means cannot be re¬ 
garded as an act which is likely to create dis¬ 
affection in the minds of the people so as to 
result in disturbance of public safety and the 
maintenance of public order. ILR (1953) Hyd 
568: 1954 Crl LJ 52: AIR 1953 Hyd 295 (296) 
(Pr 7) (DB). 

-S. 3 — Affiliation to Communist party. 

Affiliation to the Communist party which is not 
banned but whose avowed objects are said to 
be the overthrowing of Government by subversive 
and terroristic activities would have a relation 
to the security of the State and the maintenance 
of public order and would afford ground foi 
detention of the person. 64 Mad LW 311: 1951 
Mad WN 248: 1951 Mad WN (Crl) 76: 52 Cri LJ 
688 : AIR 1951 Mad 182 (187) (Pt C) (Pr 23) 
(DB). 

•-S. 3 (1) (a) (ii) — Political party attempt¬ 

ing to raise army — Matter affects security of 

State. t ... 

Per Mudholkar J.An attempt bv a politi¬ 
cal party to raise a people’s army is nothing short 
of setting the stage for a Civil War. It is one 
thing for the Government established by law to 
raise any force, be it the regular army or the 
territorial army or the Home Guards, but it is 
indubitably a different matter if the various 
political parties started having armies of their 
own and it is the primary dutv of every Gov- 
eminent to prevent it. Moreover, such an acti¬ 
vity on the part of a member of the party con- 
travenes the Arms Act. There can. therefore, be 
no question of the matter falling under S. 3 (11 
(a) (ii) of the Preventive Detention AdL B. N. 
Mukeriee v. Slate Government M. F., i«oi 
WR (Supp) 21: 1951 Nag LJ 71: ILR (1951) Nag 
1: AIR 1951 Nag 1 (2) (PI C) (Pr 9) (FBI. 

_s. 3 (1) (a) (11) — Security of State — Mean- 

Ing of. „ 

Where the detenu is detained as his remaining 
at large constituted a great danger to the securi¬ 
ty of the State the further fact mentioned in- 
ground of detention that he was also a danger 
to the maintenance of communal harmony serves 
only to show how he was a danger to the secu- 
ritv of the State. 1950 Raj LW 204: 52 Crl LJ 
425: AIR 1951 Raj 69 (72) (PI E) (Pr 10) (DB). 

16. Public Order. 

(A) Public order — Illustrations. 

16. Public order. 

§-S. 3 (1) — Detention under — Validity — 

Held on facts that the order is illegal as tho 
publication or distribution of the pamphletSv 
attacking the character of the Chief 
could not have anv rational connection with mo- 
maintenance of law and order of prevention or 
acts leading to disorder or disturbance of public 
tranquillity. See Constitution of India, Ari. o*. 
1954 Crl LJ 735: AIR 1954 SC 276. 

-Ss. 3 and 7 — Detenu detained for main# 

tenance of public order — Grounds supplied - 


1155 


PUBLIC SAFETY — PREVENTIVE DETENTION ACT (1950), S. 3, Note 1# 

Nature -S. 3 (a) (li) — Construction — “Mainten¬ 

ance of public order" — Principle of ejusdem 

• . I I . . . l! dono n a! 


Connection between them and order 


of. 

Where “maintenance of public order” is the 
reason mentioned in the order of detention of a 
detenu, the Court is entitled to examine the 
grounds to sec whether there is anv direct and 

causa! connection between them and the main- 

tenance of public order. If there is no direct and 

causal connection between them and the main- 

tenance of public order, then the position that 
will follow is that it cannot be assumed, as a 
matter of course, that the detaining authority 
exercised ils mind in an intelligent manner in 
regard to the case against the detenu and inas¬ 
much as it did not do so it cannot be said to 
have acted in law honestly. 52 Cri LJ 732: ILH 
(1951) 2 All 493: AIR 1950 Ail 709 (711) (PI B) 
(Pr 7). 

—nS. 3 — Detention for preserving public order 
— Threat or force in exercise of civil right — 
May be sufficient ground. 

When exercise of civil right involves use ot 
force or threat of force having a tendency to 
jeopardise public order, there ran be no objec¬ 
tion to the exercise of such right being consider¬ 
ed relevant to an order of detention for preser¬ 
vation of public order. 1963 (2) Crl LJ 499: 
AIR 1963 Cal 589 (591) (Pt E) (Pr 14) (DB). 


>. 3 — Public disorder of less serious ebara. 
cfer — Is covered by S. 3. 

There is a dividing line between serious and 
aggravated forms of public disorder which are 
calculated to endanger the security of the State 
and the relatively minor breaches of the peace 
of purely local significance. Public order is cer¬ 
tainly vulnerable to individual acts of lawessness 
some of which may be of a less serious character 
others of an aggravated nature. 1950 SCJ 418; 
(1950) 2 Mad LJ 390; AIR 1950 SC 124, Rcl. on. 
J962 (1) Crl U 311: ILR (1961) 1 Col 276: AIR 
1962 Cal 162 (164) (Pi D) (Pr 8) (DB). 

*—3 — Mainlenancc of public order — Rele¬ 
vancy of grounds — Use of abusive and fllthv 
language and creation of hullah in the vicinity of 
8 * ca ' s . ta,1 “ At l.ack on persons preventing detenu 
and his associates from removing wooden sle¬ 
epers from railway lines—Attempt to extort 

D°kr V t towar J Js P ricc of liquor from n person— 
Publicly making indecent remarks towards ladies. 
LacJi one of those grounds has direct relation 
jo public order and no exception can be taken 
rf 04 n nv n 0f i hese * rounds M being irrelevant. AIR 
229. Dist. 1952 (1) Crl U 311: ILR 

(Pr 9) '(DB) 276: AIR 1982 CaI 162 (,65) (Pl E) 

rrf- 3 {U (“) 01) — Disturbance of public 
K ~ '' hQl constitutes — Public order ran. 

peace UfhCd eVCD by ordlnary case o< breach ol 

«ml!hi n i ,Cn ? nce of public order hns bcen distin- 
58,7* J ron ?, security of Ihe State or public 
onlv\ Security of the State may be endangered 
ItZt W ! des P I r ? ad public disorder, but public 
of b “ u L r d ' S ,V rbe<1 evcn bv an ordinary case 
case nf »»wi 0f F ubllC u ^“duillity or an ordinary 

erounHc h f brc , n . ch of lhe pcacc - Wh cre the 
X J? ds ,ak ,f n collectively are certainly relevant 
^o the cjuesi^n , he High Court is not concerned 

Delhi qUes 1?" whe,ber ' b c conducl of the 
Of the nuhfir 11 ! *i U 63 A! hl S!* lo the maintenance 
cerned wlfhiho ' , The H j ch Court is only con. 
relTvant S qUe , s '. ,on whether the grounds are 
qSSSK h! ,, ob|ect the detention. The 

& t aftjr.rsac "M a 

'"W'vXutiiT A “ 


iiurtr in puuuc uiuci — v •—- 

generis does not apply because section does not 
enumerate specific acts before such general clause. 
AIR 1955 NUC (Cal) 4507 (DB). 

-S. 3 — “Public order ’ — Connotation of lhe 

term, indicated — Grounds of detention held 
outside scope of S. 3 — Detention held bad. 

Condition that must exist before the power is 
exercised under S. 3 is that the District Magis¬ 
trate must he satisfied that to prevent the person 
concerned from acting in a manner prejudicial 
inler alia to the maintenance of public order, 
it is necessnrv to detain that person. 

The term “public order” is synonymous with 
public safety and tranquillity; it is the absence 
of disorder involving breaches of local significance 
in contradistinction to national upheavals, such 
as revolution, civil strife, war affecting the secu¬ 
rity of the state. AIR 1950 SC 124; AIR 1950 SC 
128; AIR I960 SC 633, Ret. on. 

There must be a proximate or reasonable nexus 
between the activities alleged against the person 
concerned and the objective of S. 3 of the Pre¬ 
ventive Detention Act, 1950, namely the main¬ 
tenance of public order, in other words, Ihe ab¬ 
sence of disorder involving breaches of peace of 
local significance, as contradistinguished from 
national upheavals affecting Ihe security of the 
nation. AIR 1946 Bom 32. Rel. on; AIR 1949 
Pat 209; AIR 1950 Mad 266: AIR 1950 East Puni 
172 and AIR 1960 Punjab 332, Ref. 

Statutes, such as the Preventive Detention Act, 
conferring extra-ordinary powers of arrest and 
detention on mere suspicion or anticipation and 
not on legal evidence arc obviously intended not 
as substitutes for ordinary trials or ordinary 
Courts, but arc intended to deal with emergencies 
stated in the Act. one of which is the mainten¬ 
ance of public order. Ordinarily, a single of. 
fence or several offences dealt with bv Penal 
Code or other penal slntutes cannot be held lo 
affect prejudicially the maintenance of public 
order to an extent which would call for (he ex- 
emse of this extraordinary power. In n Riven 
situation, however, even a single act or series 
of acts might put in jeopardy the maintenance 
or public order and call for the exercise of this 
exlraordmary power. When the authorities find 
that the maintenance of order and tranquillity 
arc in danger and the normal administrative 

«wts lr*. ass 

,hr ""»• - ■£ 

(mV 1 .‘tultS'S; ILR d Sr G rU""”'- 

-S. 3 — Construction — Public order nnd 
public peace and tranquillity" _ No distinction 
between ‘public tranquillity' and ‘public orS- 
Use of expression “public tranquillity'' i n grounds 

aftt tsarina nre - ek 

=y«r,3ff33 r VStS^ar 

dneoitv released on bail is not nor . nce f 
prejudicial to the maintenance o? niihllo 0 ” a*"’ 
But if a person associates himself K£i 0rd .°.!; 
named, notorious nnd proclaimed dnonn Wl a 
Gangs of dacoits, aids, abete nS harf^ 01 '* .2 nd 
In various ways, extracts harbours them 

lions of person held to rans^m hv ik™ a ^ rela ' 
terrorises witnesses from 
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persons accused of serious ofTences, then his ac¬ 
tivities are prejudicial to the maintenance of 
public order. A "round of detention containing 
a statement of fact showing the association of 
the detenu with such dacoits would, therefore, 
be a relevant ground. Madh BLR (1954) Cr 
108: 1954 Cri LJ 1062: Madh BLJ 1954 HCR 582: 
1LR (1954) Madh Bha 445: AIR 1954 MB 125 
(127) (Pt A) (Pr 4) (DB). 

——S. 3 (1) — Public Order — Meaning — 
Words and Phrases. 

'Public order’ must be taken in a comprehen¬ 
sive sense so as to include public safety in its 
relation to the maintenance of public order and 
that maintenance of public order undoubtedly in¬ 
volves consideration of public safety. 52 Cri LJ 
282: ILR 20 Pat 992: AIR 1951 Pat 389 (391) 
(Pt B) (Pr 4) (DB). 

-S. 3 (1) (a) (ii) — ‘Maintenance of public 

order — Detention of Goonda to prevent him 
from indulging in anti-social and criminal acti¬ 
vities — Legality. 

Merely because a person is of a dangerous 

character or is breaking the law in one 

manner or the other it does not mean 

that the maintenance of public order is 

being threatened unless the activities are 
of such a nature and the situation pre¬ 
vailing in a particular part of the country is such 
that if he is not detained, the maintenance of 
public order cannot be maintained or it would 
be endangered. If the local police is helpless in 
securing conviction successfully with regard to a 
person who is committing thefts and is indulg¬ 
ing in gambling, drinking, assaults, etc., it does 
not mean that resort can be had to the provisions 
of the Preventive Detention Act in normal con¬ 
ditions unless some special circumstances exist 
which would show that the maintenance of tran¬ 
quillity in the community would be prejudiced 
or endangered unless that person is detained. AIR 
1949 Pat 299 and AIR 1955 Raj 6, Rel. on. The 
inclusion of those grounds which were wholly 
irrelevant or otherwise invalid and which could 
not be said to be of a comparatively unessential 
nature, must be held to vitiate the grounds as a 
whole. Criminal Writ No. 145-D of 1955, dated 
24-1-1956 (Puni), Rel. on. 62 Pun! LR 339: 1960 
Cri LJ 981: AIR 1960 PunJ 332 (333, 3W) (Pt A) 
(Prs 4, 5). 

-S. 3 (1) — Public order and public tran¬ 
quillity — Distinction. Sec Constitution of India, 
Schedule VII, List I, Item No. 9. 1955 Cri LJ 

95: AIR 1955 Raj 6 (DB). 

-S. 3 — Order mentioning words Suvyavastha. 

There is no real difTerence between the word 
suvyavastha and vvavastha. Suvyavastha docs 
mean "public order” and an order of detention 
mentioning the word ‘suvyavastha' does come 
within the purview of the section. (51) 4 Snu 
LR 45 (46) (DB). 

16 (A). Public order — Illustrations. 

^-S. 3 — Statement prejudicial to mainten¬ 

ance of public order — Denouncing Nehru-Noon 
pact — Instigation against personal safety of 
Prime Minister — (Constitution of India, Arti¬ 
cle 22). 

The statements calling upon persons to ‘build 
up strong movement against the implementation 
of ‘Nehru-Noon Pact', and to ‘rouse passions by 
alleging that the Indian Prime Minister had no 
sympathv for West Bengal’ cannot be said to 
be wholly unconnected with the maintenance of 
public order. Similarly, denouncing the agreement 
between the two Prime Ministers and stressing 


the need of forming a militia with youths of the 
country, cannot be said to have no repercus¬ 
sions on the maintenance of public order. And 
any instigation against the personal safely of the 
Prime Minister of India cannot but have a dele¬ 
terious elTect on the maintenance of public 
order. Narcsh Chandra Ganguli v. Slate of W. B, 
1959 Cri LJ 1501: 1960 SCJ 303: 1960 xMad U 
(Cr) 200: (I960) 1 SCR 411: AIR 1959 SC 1335 
(1341) (Pt C) (Pr 14). 

•-Ss. 3, 7 — Grounds of detention — Spread¬ 

ing af disaffection against party Government can¬ 
not be said to be a ground for inferring that 
the public order would not be maintained. See 
Public Safety — Preventive Detention Act (4 of 
19501, S. 7. AIR 1956 All 589 (DB). 

——S. 3 — Grounds of detention — Spread of 
disaffection against party Government cannot be 
said to be a ground for inferring that the public 
order woud not be maintained. 1950 All LJ 521: 
1950 All \VR 531: AIR 1951 AH 459 (459) (Pr 4). 
(Pr 4). 

-S. 3 (1) (11) — Maintenance of public order 

— Sporadic and casual acts committed by a per¬ 
son may cause public disorder. 

While it is true that the High Court has always 
to keep in view the object of detention in order 
to assess its relation or relevance to the parti¬ 
culars upon which the order is based, acts ap¬ 
parently sporadic and casual committed by a 
person in a particular locality, time and again 
arc bound to have repercussions on public order. 
It would he an extreme proposition to hold that 
in no case can a person he preventively detailed 
when acts of lawlessness are alleged against him 
which acts take place within months of each 
other and which have a certain family likeness 
demonstrating a tendency on the part of the 
person concerned to behave in a particular 
manner which is calculated to affect the peace of 
the locality. When there has been allegation of 
more than one act or offence against women such 
repetition is hound to produce a consequence 
which has a direct relation to public order. AIR 
1950 FC 67 and AIR 1954 SC 276 and AIR 1949 
Pat 299. Distinguished. 1964 (1) Cri LJ 516: 
AIR 1964 Cal 231 (2331 (Pf A) (Pr 9) (DB). 

- S. 3 — Where there are other activities 

attributed to the detenu different and inde¬ 
pendent of the alleged charge of dacoity (wherein 
he was discharged) the detaining authority is at 
liberty to continue the detention in spite of the 
fact that he had been discharged from the offence 
of dacoity, if he finds that such detention is 
still necessary for the maintenance of public 
peace. AIR 1952 Hyd 186 (186) (Pt B) (Pr 4) 
(DB). 

-S. 3 — Association with dacoits — Offence. 

Association with dacoits is an act affecting 
public order. 19G0 Jab LJ 522: 1961 MPLJ 1136. 

-S. 3 — Activities prejudicial to maintenance 

of public order — Harbouring of notorious mur¬ 
derers ond dacoits. 

The term "public order" is very wide and is 
incapable of exhaustive definition. .Where the 
detenus were alleged to he harbouring and help¬ 
ing in different ways a number of persons who 
were notorious dacoits and murderers whose 
activities must necessarily affect a large section 
of the people and each one of whom could rightly 
be regarded as a menace to public peace and 
order. Held, that there was ample justification 
for the detaining authority to come to the con¬ 
clusion that the cases fell within the purview or 
S. 3. 3 Pepsu LR 238. 
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.-S. 3 (1) — Public orilcr — Trying to organise 

meetings — (Constitution of India, Art, 19 (1) 
(b), (c) and (d) ). 

Trying to organise meetings, processions and 
hartals is covered bv Cls. iL>). to and (dl ol 
Art. 19 tl) and so long as there is no allegation 
of violence the disturbance ot public order or 
tranquillity does not come in. 1955 Crl LJ 95: 
1955 Raj L\Y 75: ILR (1954) 4 Raj 51: AIR 1955 
Raj 6 (10) (Pt E) (Pr 13) (DB). 

•-S. 3 (1) — Grounds — Maintenance of pub¬ 

lic tranquillity cannot furnish valid ground for 
detenlion. 1955 Crl LJ 93: 1955 Raj LW 75: ILR 

(1954 ) 4 Raj 51: AIR 1955 Raj 6 (9) (Pt A) 
(Pr 9) (DB). 

-S. 3 (1) — “Prejudicial to public tranquillity” 

— Pleading of cause by lawful means — (Con¬ 
stitution of India. Art. 19 (1) (a) ). 

The pleading of any cause which an indivi¬ 
dual may think it beneficial is permitted bv Arti¬ 
cle 19 and if some person pleads his cause by 
lawful means, it cannot be said that he was act¬ 
ing in any manner prejudicial to public tran¬ 
quillity. 1955 Crl LJ 95: 1955 Ra| LW 75: ILR 
(1954 ) 4 Raj 51: AIR 1955 Raj 6 (9) (Pt D) 
(Pr^ 12) (DB). 

—S. 3 — Application of Act to prevent com* 
mission of dacollles by gang — When permissi¬ 
ble — Preventive detention solely on ground of 
relationship with dneoit — If legal. 

The Preventive Detention Act is for several 
emergencies, among which one is prejudice to the 
maintenance of public order. Normally, a single 
dacoitv or a number of dacoitics cannot be held 
lo affect prejudicially the maintenance of public 
order to an extent calling for the application of 

a Act L Sufh ha PP cnin * s are dealt with, either 
under the penal provisions against the formation 
ot gangs, preparations to commit a dacoitv or da- 
cony itself or under the preventive sections of 
^Criminal P. C. It is. however, possible, that 
Wlin ‘ ? sl . n W*i or a number of gangs, acting in 
co-ordination, over extensive areas, maintenance 
oi public order is so prejudiced as to call foi 
application of this extraordinary law. When the 
executive authorities find that activities of the 
Rang arc so widespread as to have virtually an- 
nihi ated °r completely disarmed the normal ad- 
ministrahve machinery, they may invoke the 
Preventive Detention Act. 

At the same time, the detaining authority should 

unnr^.wr fl i e ' ln ° ,hep w°«l*. after a fair and 
imprcwd'ced considcralion of Ihe allocation. This 

ha? £' “J a r lv s ?' ^cn one of the grounds is 
dor n « J'. em L ,S re ' a,ed ,0 n Proclaimed offon- 
dacoitv n \ whon ?., the r e are several cases of 
on poss,ble that bv cxercisine pressure 

control]™!* 011 * - r «aHy dnneerous man can be 
wE cspcc ‘ al, y n a primitive society 
to DimUh V “ nd clnn ‘ ,ics are very si rone: but 
,e?r s n h ,? r ,mpos ® disabilities on a person 
aU he nriio? i Rr0U ? d °! rc > a '‘onship. is neninst 
should he e fu 0f modern iurisprudence. There 
Uon thM heT e ‘ h,nR mor ? dcnni,c ' The alleun- 

muVIoo h B ener„l. C0 ' 0PeratU1R wl,h “ dncoil is 

th?S?l£? d r e ' t l ntion J is not " device to evade 
allegalions ,St h ?he° rd H n ? ry . criminn > Courts into 
does noF\Jm . ^ „ de'n'ninc aulhorilv itself 

» a) V'7% A ® v,Ddh Pra 

17. Maintenance o! supplies and services cssen- 
tiol to community. 


terfertoB wllt/cV" 1 * “7 ^ellvllles of detenu In- 
"'b s <*eme of Act (24 of 1046). 


The object of the Government in passing the 
Essential Supplies (Temporary Powers i Act 
(19-161 and regulating the control of production 
and distribution of certain essential commodities, 
including iron and steel, was to ensure a fair 
and equitable distribution among the public. 
Where the activities carried on by the 
detenu were such as to interfere with the scheme 
underlying the Act and the Government orders 
they can rightly be regarded ns prejudicial to 
Ihe maintenance of supplies of essentia! com¬ 
modities to the community. 1951 ALJ 203: 52 
Crl LJ 3: AIR 1951 All 838 (845) (Pt E) (Pr 30) 
(DB). 

-S. 3 (1) (a) (111) — Detention under — Vali¬ 
dity — Smuggling and blackmarkeling in rice If 
prejudicial to maintenance of supplies and ser¬ 
vices essential to the community. 

The petitioner was arrested and detained 
under S. 3 (1) (a) (iii), Preventive Detention Act 
for aclion prejudicial to the maintenance of sup. 
plies and services essential to the community. 
The grounds of detention served on him alleged 
that the petitioner was smuggling rice into his 
mill and was carrying on black.marketing activi¬ 
ties in rice on a large scale in the course of 
which he was estimated to have made illegal 
profits amounting to about five lakhs of rupees. 

Held, that the grounds alleged against the peti¬ 
tioner came within the scope of S. 3 (1) (a) (iii) 
Preventive Detention Act and as such the deten- 
lion was not illegal. (’52) 1952 Crl U 306: AIR 
1952 Mad 157 (158) (Pr 5) (DB). 

- S. 3 (I) (a) (Hi) — Applicability — Hoard¬ 
ing and selling in block-market foodgrains — 
Order of detention — If Justified. 

There can he no doubt that both hoarding and 
selling in the black-market foodgrains, are pre¬ 
judicial to the maintenance of supplies essential 
to the community. From the emphasis laid on 
the words essential to lb* community. i» can he 
safely predicated that selling in the black-mar¬ 
ket amounts to interfering with the normal sup¬ 
ply to the community at large. Nor can it be 
said that preventive detention as a measure of 
social control with n view to safeguard the main¬ 
tenance of supplies and sendees essentia) to the 
community is beyond the range of reasonable 
restrictions on the citizen's right to personal 
liberty and freedom: the principle of reasonable 
restriction or reasonableness of law imposing 
restriction upon the liberty of citizens has no 
application to the laws prescribing preventive 
detention. (1950) 12 SCJ 174, Ref. ILR (19511 
g* 3 J* 7 ; 52 Crl LJ 679: 17 Cut LT 109: AIR 
1951 Orissa' 251 (253 to 255) (Pt A) (Prs 7, 9 to 
11, 17,**18) DB). 

® 3 (1) (n) (Hi) — "Maintenance of sup¬ 

plies and services essential to community 19 — 

Supply of cloth and commodllles are Included Id 
the clause. 

«. Th n„ W .°u rd ' su PJ' ,ips ’ carries with it the meaning 
io till the needs of or to supplv provisions to 
he community : in other words, the meaninc of 
Ihe words maintenance of supplies and services 
essential to the comimintlv” in Cl. (iii) of S 8 
(1) (a) must he the upkeep of the needs and 
the provisions essential to the community". This 
!s the only proper mcaninR. which follows not 
only from Grammatical construction, but also 
from the context in which the words have been 

TlP supp .. v of cl°lh Alls an essential need 
of the community and is a service to it \nv 

55 SBP tn "L SUCh T p,v and sorvicc will be 
preiudicinl to Ihe maintenance of supplies and 

cmccs essen.ial to. the community. Where with 

regard to an essential commodity there is a svs 

torn of octrois, on which ,h, nScncce 


I 
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supplies and sendees depends, evasion of the con¬ 
trol orders will prejudicially allect the mainten¬ 
ance or upkeep of the supplies and services es¬ 
sential to the community. The view point that 
the action of a petty shop-keeper will not pre¬ 
judicially affect the maintenance of supplies and 
services, fails to take note of the control system; 
and further, if a number of petty shop-keepers 
indulge in similar activities, there will, undoubt¬ 
edly be an artificial scarcity in cloth. 

It is not open to the Court to consider the dif¬ 
ference in degree, and treat some prejudicial 
activities as coming within the expression and 
some as not coming within it. though in the or¬ 
dinary grammatical sense they all come within 
the expression. 30 Patna 630; 30 Pat 716, Ap. 
proved. 

Observations of Shearer. J. in Cri. Misc. Case 
No. 258 of 1951, D/- 20 August 1951 (Pat.) Dis¬ 
sented from; 1950 SCR 594, Distinguished. 
Jagannath Prasad v. State of Bihar, 1952 Cri 
LJ 493: ILR 31 Pat 97: AIR 1952 Pat 185 (189) 
(PI A) (Pr 11) (FB). 

-S. 3 (I) (a) (ill) — Blackmarketing and 


m » -v 

hoarding whether affect maintenance ot essential 

supplies and service. 

In S. 3 (1) (a) (iii) not only the word “sup¬ 
plies" but also the word “services” has been used. 
A supply of food or cloth which is essential to 
the community has a service aspect as well. The 
use of the word "maintenance" has also to be 
appreciated. Hence, the acts of black-marketing 
or hoarding must affect the maintenance o! sup¬ 
ply and service essential to the community. AIR 
1951 Pat 47, Foil. 

The words ‘hoarding* and ‘black-marketing^ 
have a definite meaning in the context of a sys- 
tern of controls, such ns will be found in the 
Foodgrains Control Order, the Cloth and Yarn 
Control Order and other Control Orders of a simi¬ 
lar nature. The maintenance of supplies of food 
and cloth depends on this system of controls, and 
anybody who evades the Control Orders bv 
hoarding (e. g. secreting part of the stock bv 
making false entries in the stock register, Of 
showing fictitious sales, etc.) or blackmarketing 
(e.g., selling at rate higher thin the controlled 
rate) clearly acts in a manner which direcuy 
jeopardises the maintenance of supplies aha ser¬ 
vices essential to the community. 62 Cri LJ It 
ILR 30 Pat 653: AIR 1951 Pal 163 (1M, 166 ) 
(Pi A) (Prs 2, 7) (DB). 

• -s. 3 (1) fa) (III) — “Maintenance of sup¬ 

plies and services essential to tlie community — 
Adulteration of food stuffs. 

The plain duly of Ihc Court is to cons dcr the 
words in the Act ns they stand and Rive to them 
their ordinary meaning. The words ma, “* ena “® 
of supplies and services essential to the com¬ 
munity” themselves have to be c0 " s * r “ e , d .« f„ P .i? e " 
dentlv of what is staled in items 3 and 18 in e 

Concurrent List of the Seven h Schedule of Qie 

Constitution and what is contained in n. 
the Defence of India Rules. The words cannot 
reasonably carry the meaning lhat »" v . one ™ h ° 
adulterated foodstuffs would be acting mia man 
„er prejudicial to the maintenance of supplies or 
(he continuity of supplies. 

Where the facts staled in the orders.of deten- 
lion were that one R manufactured flour in a 
Mill B stored stone powder and mixing was done 
at the house of one M and that these persons 
entered into a conspiracy to profflecr by sale of 
flour at the expense of the health of the com¬ 
munity. 


Held, that the conduct of the persons did not 
come within the meaning of the words in Sec- 
lion 3 (1) (a) (iii), and the detention must be 
held to be illegal. 52 Cri LJ 1175: ILR 30 Pal 
716: AIR 1951 Pat 134 (135, 136) (Pt A) (Prs 
7, 9, 10) (FB). 

-S. 3 (1) (a) (iii) — Interpretation of. 

The word “and ’ between the words "supplies* 
and “services" is not used in any restrictive 
sense, but in a comprehensive sense. The mani¬ 
fest intention of Parliament, therefore in the 
use of the expression “maintenance of supplies 
and services essential to the community" in Sec¬ 
tion 3 (1 1 (a) (iii) is to provide for preventive 
detention for reasons connected with the main¬ 
tenance of supplies essential to the community 
or the maintenance of services essential to the 
community or both. 

Hence any activity which directly interferes 
with or threatens the maintenance of the supply 
of such primary necessities of life as food or 
cloth attracts the operation of S. 3 (1) (a) (iii). 
The supply of an essential commodity cannot be 
contemplated as entirely divorced from service; 
because an essential supply is a service to the 
community. Thus any apprehended act of black¬ 
marketing or hoarding will directly affect main¬ 
tenance of supply and service essential to the 
community. 52 Cri LJ 406: ILR 30 Pal 630: 
AIR 1951 Pat 47 (50, 51) (Pt A) (Prs 9, 10, 11) 
(DB). 

-S. 3 (1) (a), C!s. (11) and (111) — Clauses 

whether to he construed on principle of ejusdem 

generis. . . , 

Section 3 (1) (a) (iii) need not be construed 
on the principle of ejusdem generis as being re¬ 
lated to Cl. (ii) which precedes Cl. (in) and 
which relates to the security of the State or the 
maintenance of public order. The ejusdem 
generis rule is one to be appiled w*ith great cau¬ 
tion and not pushed too far. Where the words 
are clearly wide in their meaning, they ought not 
to be qualified on the ground of their association 
with other words. Hence the contention that the 
maintenance of supplies and services essential to 
the community referred to in Cl. (iii) must have 
some relation to the maintenance of public order 
or the security of State mentioned in the preced¬ 
ing Cl. (ii) cannot be accepted as it leads to a 
narrow construction of Cl. (in). 52 Cri LJ 406. 
ILR 30 Pat 630: AIR 1951 Pat 47 (52) (Pt C) 
(Pr 13) (DB). 

-S. 3 (1) (a) (HI) — Constitution of India. 

Sch. VII, List II, Entries 26. 27 and List III 
Entry 3 — Entries whether mutually exclusive — 
“For reasons connected with" — This expression 
is important, it means that the detention is 
for reasons connected with the maintenance 
of supplies and services essential to the com¬ 
munity. Such detention may affect the sup¬ 
ply of goods, hut that does not mean that the 
detention is for an object other than what is 
contemplated by Entry 3 of the list. See Cons¬ 
titution of India, Sch. 7, List II. Entry -6. 52 
Cri U 400: AIR 1951 Pal 47 (DB). 

_S. 3 (1) (a) (ill) — “Maintenance of sup¬ 
plies and Services’ — Meaning — Words and 
Phrases — ‘And’ 'Services’. 

Though in order to give effect to the real in¬ 
tention of the legislature it may sometimes pe 
necessary to hold that the coniunction and 
means “or” or vice versa it is clear bv reading 
the whole of Cl. (a) and bv comparing the words 
of sub-clauses, that the word and used in the 
expression 'maintenance of supplies and services 
is used in the ordinary sense. Where. therefore, 
a person is detained under sub-clause (m) ot 


1159 


PUBLIC SAFETY — PREVENTIVE DETENTION ACT (1950), S. 3, Note 17 


Cl. (a) of s * 3 the detainin g authority must be 
satisfied that the detention is essential with a 
view to preventing the person concerned from 
acting in any manner prejudicial to the mainten¬ 
ance of supplies as well as services essential to 

the community. . 

It is true that one of the meanings of the 
word “service” is occupation or status of a ser. 
vant, and when used in plural it can mean per¬ 
sons holding a particular occupation or members 
of a particular department but since supplies and 
services are bracketed together and the object 
of the legislature appears to be to keep intacl 
their maintenance the word "services’* as used 
in sub-clause (iiil merely means Ihe means and 
methods necessary for regulating and maintain¬ 
ing supplies of some general demand. 52 Crl LJ 
1438: AIR 1951 Pepsu 164 (168) (Pi C) (Prs 12. 
13) (DB). 

-S. 3 (1) (a) (ill) “ Applicability — Order 

detaining person selling soda ash at more than 
controlled price —- If ultra vires — Soda ash — 
If essential commodity — View of executive — 
If subject to review by Court 

An order of the District Magistrate directing 
the detention of a person engaged in activities 
relating to the sale of soda ash at a price higher 
than its controlled price falls within the purview 
of S. 3 (1) (n) (iii), Preventive Detention Act and 
is not ultra vires. Because of the use the soda 
ash is put to. it is difTicult to sav that the Dis. 
trict Magistrate is wrong in holding that it is 
on essential commodity. 

As essential commodities have not been defin. 
ed. what is regarded by the executive as an es¬ 
sential commodity must be subject to review by 
the Courts, though no doubt proper weight would 
be attached to the views of the Executive if sup¬ 
ported bv proper materials. 54 PLR 88: 1952 
Crl U 416: AIR 1952 PuoJ 124 (128) (Pi A) 
(Pr 12) (DB). 


' ** 0) (°) ON) — Smuggling of unessential 

articles — Order of detention for — Validity — 
Smuggling of certain articles of luxury such as 
gold thread, art silk etc., does not endanger the 
supply of essential commodities in the country 
and does not justify nn order of detention on 
this ground. AIR 1951 Punj 157 (161. 162) 
(P* E) (Pr S 6, 8) (DB). 

Ss. 3, 7 — Order under S. 3 — Whether 
arbitrary — Grounds — Vagueness. 

Where the information obtained bv the Dis- 
trict Magistrate is that acting in his capacity as 
licensed wholesale dealer in food grains, the 
detenu sold such grains in the black market which 
implies that he parted with grain in favour of 
persons who did not have permits for purchas¬ 
ing such grains from him or who did not have 
ration cards for purchasing such stock or to 
persons possessing such permits or ration cards 
jn excess of the quantity lawfully allotted to 
mem such conduct will certainly be prejudicial 
*^ ain ^ an ce of supplies essential to the 
- y ‘. ?. he order °f detention made by 
S L nc t. M a 8* slra t e * n those circumstances 
be characterised as arbitrary and is wnr- 
bv ^ P rovisions of the Act. The infor- 
IU PPHcd to the detenu under S. 7 in such 
be said ,obc 100 V W to be acted 

7*®,7d B , T '“" C o 2,7,219 ' 2201 
18 . Arrangements for expulsion. 

0! fnrrTrrn 8 ,.^ ~ Applicability — Detention 
to, enforce order of expulsion — 


Nature and validity of (Foreigners Act (1946), 
Ss. 3 (2) (c) and 11 (1) ). 

The right to make arrangements for an expul¬ 
sion includes the right to make arrangements for 
preventing anv evasion or breach ot the order, 
and the Preventive Detention Act confers the 
power to use the means of preventive detention 
as one of the methods of achieving this end. 
How lar it is necessary to take this step in a 
given case is a matter that must be let t to the 
discretion of the Government concerned, but in 
anv event, when criminal charges for offences 
said to have been committed in his country and 
abroad are levelled against a person, an ap¬ 
prehension that he is likely to disappear and 
evade an order of expulsion cannot be called 
cither unfounded or unreasonable. Detention in 
such circumstances can be rightly termed pre¬ 
ventive and falls within the ambit of the Pre¬ 
ventive Detention Act and is reasonably related 
lo the purpose of the Act. Hans Muller ot 
Nurenburg v. Superintendent. Presidency Jail, 
Calcutta, 1955 SCA 487: (1955) 1 MU (SC) 188: 
1955 Cr U 876: (1955) 1 SCR 1284: 1955 An WR 
(SC) 188: 1955 Mad WN 478: 1955 SCJ 324: AIR 
1955 SC 367 (371) (PI B) (P* 20). 

•-S. 3 (1) (b) — Detention by State Govenh 

menl before order of expulsion — \audtiy oi. 

The right to satisfy itself that the drastic 
method of preventive detention is necessary to 
enable suitable arrangements for expulsion lobe 
made is expressly conferred on the State Gov¬ 
ernment by Section 3 (1) (b) and as a State 

Government cannot expel, the conferral of the 
right can only mean that the State Government 
is given Ihe power to decide and to satisfy itself 
whether expulsion is desirable or necessary, and 
if it thinks it is, then to detain until proper ar¬ 
rangements for the expulsion are made, one of 
them, and an essential one, being reference to 
the Central Government for final orders. Unless 
a State Government has authority to act in anti¬ 
cipation of orders from the Centre, it might bo 
too late to act at all. It cannot, therefore, be 
argued that the arrangements contemplated by 
Section 3 (1) must follow’ and not precede the 
order, especially as they involve curtailment of 
a man’s personal liberty. Hans Muller of Nuren¬ 
burg v. Superintendent, Presidency Jail. Calcutta, 
1955 SCA 487: 1955 Mad WN 478: 1955 SCR 

1284: 1955 Crl U 876: (1955) 1 MU (SC) 188: 
1955 SCJ 324: AIR 1955 SC 307 (372) (Pt C) 
(Pr 23). 

19. Foreigners Act. 


•-S. 3 (1) (b) — Scope — Powers of Gov- 

eminent — Good faith of Government— Powers 
under Foreigners Act, 1946 and Extradition Act 
— Distinction — (Foreigners Acl (1946), S. 3 (2) 
(c)) — (Extradition Act (1903), S. 3 (1)), 

The Foreigners Act is not governed by the 
provisions of the Extradition Act. The two are 
distinct and neither impinges on the other. Even 
if there is a requisition and good case for extra¬ 
dition, Government is not bound to accede to 
the request. It is given nn unfettered right to 
refuse under Section 3 (1) of the Extradition 
Act. Therefore, if it chooses not to comply with 
the request for extradition, the person against 

SlSJ. tbe . ***?£} is insist that It 

should. The right is not his; and the fact that 

a request has been made does not fetter the dis. 
cretion of Government to choose the less cum- 

° f ', hc For ^ers Act wheTa 
h l n( IS .i, COnCcrncd Provided always, that In 
i"® 1 pe u rs . on concerned leaves India a 

free man. If no choice had been left to the Gov. 


1160 


PUBLIC SAFETY - PREVENTIVE DETENTION ACT (1950), S. 3, Note 19 


ernment. the position would have been different 
but as Government is given the right to choose, 
no question of want of good faith can arise 
merely because it exercises the right of choice 
which the law confers in ordering detention of 
the person under Section 3 (11 lb) of the Pre¬ 
ventive Detention Act. (Distinction between the 
Foreigners Act and the Extradition Act and 
powers thereunder pointed out). Ilans Muller of 
Nurenburg v. Supdt., Presidencv Jail, Cal¬ 
cutta, 1955 Mad WN 478: 1955 SCA 487: (1955) 
1 MLJ (SC) 188: 1955 Cr LJ 876: (1955) 1 SCR 
1284: 1955 Andhra WR (SC) 188: 1955 SCJ 324: 
AIR 1955 SC 367 (375, 376) (Pt F) (Pr 43). 

-S. 3 (1) (b) — 'Foreigner 1 — Who is — 

(Foreigners Act (1946), S. 2). 

Neither the proclamation issued by the Presi¬ 
dent under Article 367 of the Constitution nor 
the provisions of the Citizenship Act, 1955, con¬ 
fer rights of citizenship of India on a citizen of 
Pakistan. Being a citizen of Pakistan and not 
a citizen of India he is a foreigner within the 
meaning of the Foreigners Act, and therefore, 
is liable to be proceeded against under Sec¬ 
tion 3 (1) (b) of the Preventive Detention Act. 
ILR (1957) Andh Pra 167: (1957) Mad LJ (Cr) 
34: 1957 Andh LT 223: 1957 Cr LJ 703: (1957) 
1 An WR 79: AIR 1957 Andh Pra 143 (146) (PI 
B) (Pr 8 ) (DB). 

20. Jurisdiction fo pass orders. 


-S. 3 — General order by State Government 

directing that detenus were liable to be detained 
In specified Jails — Power of detaining autho¬ 
rity to direct detention of person in one of 
them. 

The detaining authority can direct the deten- 
tion of a person in its own jurisdiction where 
the local Government has. bv a general order, 
specified that the detenu can be detained in a 
jail which is within the jurisdiction of the de¬ 
taining authority. Just as when a person is con¬ 
victed. no order is required from anybody and 
the Court which convicts an accused person can 
send him to the prison within its jurisdiction 
for undergoing the sentence, similarly the de¬ 
taining authority is empowered to send him in 
a jail where bv a general order the State Gov¬ 
ernment has directed the detenus were liable to 
be detained. 53 Bom LR 717: 21 Bom Cr C 210: 
1952 Crl LJ 81: ILR (1952) Bom 134: AIR 1952 
Bom 1 (11) (Pt HJ (Pr 22) (DB). 

-S. 3 (2) — Commissioner of Police cannot 

pass order against person not within his tern- 
torial jurisdiction. AIR 1951 Bom 161 (161, 163) 
(Pt A) (Prs 3, 9) (DB). 

—S. 3 (2) (d) (as amended by Act 51 of 1954) 
— ‘As provided In sub-els. (II) and (HI) of 
Cl. (a) of sub s. (1)’ — Meaning of. 

The expression “as provided in sub-cls. jn> 
and (hi) of Cl. (a) of sub-section (1) appearing 
in sub-section (2) of Section 3 attracts Items (U) 
and (hi) of Cl. (a) of sub-section (1) of S. 3. 
Anyone of the officers mentioned in sub-s. 
is empowered to act if the satisfaction relates 
to one or olher of the matters -jnentioned in 
Items (ii) and (hit above. 60 Cal WN 464: 1957 
Cr LJ 172: ILR (1957) 2 Cal 463: AIR 1957 Col 
74 (75) (Pt A) (Pr 5) (DB). 

_S # 3 ( 2 ) — Order of detention passed by 

Deputy Commissioner — Legality — Presump¬ 
tion of regularity — (Evidence Act (1872), Sec¬ 
tion 114). 

As Section 3 (2) only authorises particular 
officers to make the order of detention, an order 
would not be a good order if made bv some 


other officer. Under the said sub-section not only 
the satisfaction must be the satisfaction of one 
of the officers named therein but the ordei 
directing a person to be detained must be ai> 
order made bv one of such officers. An order, 
therefore, made bv a Deputy Commissioner as 
such and not as a District Magistrate is without 
jurisdiction, even if the order states that it was 
being made under Section 3 (1) (a) (iii) of the 
Act and the doctrine of presumption of regula. 
ritv cannot be invoked for presuming that the 
Deputy Commissioner acted in his capacity as 
a District Magistrate. 58 CWN 363: 1954 Cr U 
1496: AIR 1954 Cal 518 (519) (Pr 5) (DB). 

-Ss. 3 and 5 — Illegality of arrest — Deten¬ 
tion not per se invalid. 

The illegality of the arrest does not per se 
make the order of detention invalid. 

Where it is the propriety and legality of the 
detention within the jurisdiction of the State 
Government which is in controversy there is no 
reason why the State Government cannot detain 
the detenu at a jail, which is within its juris¬ 
diction on valid grounds. The fact that at the 
time the order was made, the would-be detenu 
was residing outside the territorial jurisdiction 
of the State of West Bengal, the Government 
whereof made the order is not material. (1829) 
9 B and C 446; 71 IA 75; 24 IA 137, Rel. on. 
(’52) 56 Cal WN 427: 1953 Crl LJ 310: AIR 1953 
Cal 81 (83, 84) (Pt F) (Prs 19, 30) (DB). 

-Ss. 3 and 5 — Relative scope of — Detenu 

arrested fn French territory — Detention by 
Government within Jurisdlcllon — Validity. 

There is no reason why the State Government 
cannot detain a detenu within its jurisdiction 
on grounds which arc neither vague nor irrele¬ 
vant and which in the opinion of the State Gov¬ 
ernment imperil the security of the State or the 
maintenance of public order, although the would, 
be detenu was arrested in French territory by 
virtue of an order passed by the State Govern¬ 
ment. The illegality of the arrest does not 
make the order of detention illegal. In a petition 
for a writ of habeas corpus, it is the propriety 
and legality of the detention within the juris¬ 
diction of the State Government which is in 
controversy. . , 4 

Section 5 of the Preventive Detention Act, 
1950, as amended bv Act 4 of 1951, plainly pro- 
vides for passing an order of detention of the 
would-be detenu even though he is outside the 
territorial limits of the jurisdiction of the Gov¬ 
ernment, which may mean either the Central or 
the State Government. This connotes ( the expr- 
cise of the power of detention of a person to 
be detained”, i.c., the would-be detenu even 
when he is in a foreign territory. The section 
does not draw any distinction between delibe¬ 
rate and unintentional exercise of extra-terri¬ 
torial powers. The use of the word ‘merely 
was not intended to restrict the exercise of extra¬ 
territorial powers. The word “merely” was used 
for an entirely different purpose, viz., that a 
detention order, otherwise valid, cannot be chal- 
lenged solely on the grounds specified in S. 5 
(a) and Ibl. Sections 3-A, 4 (a) and lb) cannot 
be read as limiting the scope of Section 5. 66 
CWN 427: 54 Cr LJ 310: AIR 1953 Cal 81 (84, 
851 (Pt H) (Prs 36, 41, 42, 43, 47, 52, 64, 65) 
(DB). 

-S. 3 — Arresl for activities In another Stalf 

— Constitution of India, Arts. 182. 245 — Trans, 
fer of Detained Persons Act (1949), S. 2. 

The State of Bombay cannot, for the purpose 
of Preventive Detention Act, pass orders tor 
detaining a person found within its territory for 
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his activities in the State of Madras or direct 
that such a person be interned in the State of 
Madras. Therefore, when the Commissioner of 
Police, Bombay arrested and detained a person 
as he was wanted by the Madras Police for 
detention, the arrest and detention are illegal. 
Where such a person is transferred to the Stale 
of Madras under Section 2 of the Transfer of 
Detained Persons Act and after such transfer 
the Commissioner of Police, Bombay cancels 
the order of detention he would be entitled to 
be released and the order of detention cannot 
be validated by the Madras Government by 
serving a fresh order of detention without first 
releasing him. 64 Mad LW 142: 1951 Mad WN 
81: 52 CM U 94: (1950) 1 Mad U 174: 1951 Mad 
WN (Cri) 21: AIR 1951 Mad 583 ( 585, 588, 589) 
(Prs 6, 13, 14, 15) (DB). 

--S. 3 — Jurisdiction to pass order — Satis. 

faction is of the ministcr-in-charge of Home 
Department as regards detention cases — Secre¬ 
tary cannot substitute his own satisfaction under 
Rules of Business, in cases of urgency — Order 
of detention on such satisfaction is illegal — 
Scope of Rr. 4, 8, 9 and 13 of the Rules of Busi. 
ness indicated. AIR 1952 Orissa 200, Approved. 
1053 Cr U 349: 19 Cut LT 58: AIR 1953 Orissa 
33 (37, 38) (Pt C) (Prs 11, 12, 14) (DB). 

-S. 3 — Jurisdiction. 

The mere fact that the detenu's activities ex¬ 
tended over places within the area of adjoining 
district over which he has no jurisdiction does 
not deprive the District Magistrate of his autho- 
ritv to order his detention when at the time of 
making the order the detenu was admittedly 
within his district. 52 Crl LJ 543: AIR 1951 
Pat 439 (2) (440, 441) (Pt A) (Prs 3. 11) (DB). 

f ^ 3 O) — Order of detention under, passed 
° v the minister and authenticated by Deputy 
Secretary, and purported to be issued on behalf 
of his Highness the Rajpuramukh cannot be 
ncid to be illegal merely because the matter did 
not go to the Rnjpramukh for consideration — 
Kower to pass an order under the Act can be 
delegated by the Raipramukh to any of his 
ministers under the Rules of business nnd it is 
not necessary that Raipramukh should be per. 
anally satisfied as to necessity for passing 

?B4s r p°r f d 1 t nli0 " ,r 1 £ cpsu LR 402 and A 'R 
Ah F °N* — Constitution of India, 

£ S ;e 15 iv (1) ’,c I66 V 238 ' 372 W - Pcpsu Ordi-’ 
No 1 « 20051 as nmended by Ord. 

unde V f 20 51 S ' 10 ,3K Rulcs of business 
Rr , 5 - ’• a ?d 8 62 Crl LJ 1216: AIR 1951 
«psu 147 (160) (P| C) (Prs 7, 8, 9). 

ground. 3 .i — , Le * all 'y ,°* detention — Some 
ImLi* relaUn « *o relations of India with 
foreign powers — Validity of order. 

whh C f« d . C - ence ° f India - lhc rdnt'ons of India 

a SaSPSL T' erS 1 r ! hc seeuri,y of In,lia is 

U a Dis,ricl Magistrate 

Act cannot 0n l 3 2 ° f 110 Preven,ive Dclcnllon 
arc n ™,LkT ake f nn ordcr of do'ontion. If there 
District °. f crounds for detention by the 

extra vi™! n n? rn i^ . s -° me in,ra vires nnd some 
be said iL( he .K D ‘ S nct ^ ,a S |slra,e . nn d it cannot 
PrevniI on L- he « rounds cxlra vires did not 
order or di!")- when he made ,hc or der. the 
vires the ca . nno1 be regarded ns intrn 

420: 52 Ci?tj « Ma «! s ' ra,c aad is bad. 52 PLR 
(Pt D) (p r ^ }£ B * IR 1951 SlraIa 167 (169, 100) 

21. “Forthwith." 

L 2) ’ *9 and 7 — Pa s' activities — 
old he ground for future detention —Duty 


to report 'forthwith’ to the State Government 
the fact of passing orders for detention — 
Scope. 

"Forthwith" in Section 3 (31 of the Preven¬ 
tive Detention Act cannot mean the same thing 
as “ns soon as mnv he" in Section 7. nnd the 
former is more peremptory than the latter. The 
dilTcrencc between the two expressions lies in 
this that while under Section 7 the time that is 
allowed to the authority to send the communi¬ 
cation to the detenu is what is reasonably con¬ 
venient. under Section 3 131, what is allowed i* 
onlv the period during which he could not. 
without anv fault of his own send the report. 
Under Section 7 the question is whether the 
lime taken for communicating the grounds is 
reasonably requisite. Under Section 3 (3) it is 
whether the report has been sent at the earliest 
point of time possible, and when there is an 
interval of time between the date of the order 
and the dale of the report, what has to be con¬ 
sidered is whether the delay in sending the re¬ 
port could have been avoided. On the facts if 
was found that the delay between 13th January. 

1956 when orders were passed nnd the 21 sf 
January, 1956 when the reports to the State 
Government were made could not have been 
avoided bv the Commissioner of Police, Bombay 
as the Commissioner and his stnfl* were busy in- 
spotting and rounding up the miscreants during 
the unusual and tense situation in Bombay 
caused by disturbances. In the circumstances it 
was held that the reports were sent ‘forthwith' 
within the meaning of S. 3 (3) of the Preven¬ 
tive Detention Act. 

What a person is likely to do in> future can 
onlv be a matter of inference from various cir. 
cumstances and his past record will be valuable, 
and often the onlv record on which it could be 
made. Accordingly, it cannot be contended that 
past activities could not constitute grounds foi 
detention in future. Kcshav Nilkanth Joglekar 
v. The Commissioner of Police, Greater Bombay. 

1957 MPC 49: 1050 SCJ 715: 1956 SCA 1123; 

1957 Cr U 10: 1057 All LI 132: 1956 SCR 653f 
1957 BUR 260: 59 Bom LR 87: 1957 All WIT 
fHC) 144: AIR 1957 SC 28 (30 to 33) (Pt A) 
(Prs 7, 8, 10, 11, 13), 1 ' 

• S. 3 (3) — Non-compliance with — Effccr 
- Forthwith — Meaning — Words and 
Phrases. 

Where the order of detention is made by a 
subordinate authority, it is essential that the 
reports of the fact together with the grounds on 

a* or £ Cr c has bcen mnde ’ should be 
furnished to the State Government os soon as 

possible. The Legislature has used the expres- 
V™\ forthwith \ but "forthwith” cannot in the- 
context mean "instanter”. It means "in a ren 
fnn« b fkhme , ns soon as the party who is toper- 
whV* ^ aCl Ca .? reasonably perform it. "Forth- 

., hns practically the same significance as 
the other expression used in Section 7, "as soon- 

a * £ aV ^ nn - d ncain U is a Question of fn™ 

^ether in a particular case the subordi¬ 
nate authority has complied with this mandn 

? K r0VIS, ° n - ( ? f ,hc sln,u,e - A non-compHanc; 

lion ™ Id - the Ven" 

n«l h6 auC d v S sho d u,d D t iC trnishS 

uSmBS? bCf0re ,he Rr0Unds are furnished to 

Although the furnishing of the 0 rn„nA. 
lie may 
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be taken as far as the furnishing of the grounds 
and particulars under Section 3 (3) is concerned, 
because whereas in the case of the former the 
grounds would have to he formulated and the 
detaining authority would have to consider 
what materials should he held back in public 
interest, no such question would arise in the 
case of the latter. In re Pandurang Kashinath, 
(’51) 53 Bom LR 65: 21 Bom Cri Cas 54: 52 Crl 
LJ 366: ILR (1951) Bom 190: AIR 1951 Bom 30 
(32, 33) (Pt B) (Prs 7, 8) (FB). 


22. Report to State. 


©-Ss. 3 (3) and 7 (1)—Grounds of detention 

communicated to detenu under S. 7 — If to be 
Kent to the State Government along with the 
report under S. 3 (3). 


Section 3 (3) of the Preventive Detention Act 
requires the authority to communicate the 
grounds of its order to the State Government, 
so that the latter might satisfy itself whether 
detention should be approved. Section 7 requires 
tire statement of grounds to be sent to the 
detenu so that he might make a representation 
against the order. The purpose of the two sec¬ 
tions is so different that it cannot be presumed 
that the expression “the grounds on which the 
order has been made” is used in Section 3 (3) 
<n the same sense which it bears in Section 7. 
The communication that has to be served on the 
detenu under Section 7 of the Act is a formal 
document setting out the grounds for that order 
and the particulars in support therefor, subject 
of course, to Section 7 (2): whereas the reports 
to the State under Section 3 (3) is a less formal 
document in the nature of a confidential inter¬ 
departmental communication, which is to con- 
tain the particulars on which the order was 
made. It could not have been intended that the 
contents of the two communications which are 
«o dissimilar in their scope and intendment 
should be identical. The grounds are conclusions 
of facts and not a complete detailed recital of 
all the facts. 


Accordingly the failure on the part of the 
Authority to send along with his report undei 
Section 3 (3) the very grounds which he sub- 
sequent 1\* communicated to the detenu undei 
Section 7 is not a breach of the requirements 
of that sub-section and it was sufficiently com- 
plied with when he reported the materials on 
which he made the order. Shamrao Vishnu 
Parulekar v. The Dt. Magistrate, Than*. (1».*M 
SCJ 710: 1857 All LJ 33: 1050 SCC 504: |0.>7 
31 LJ (Cr) 23: 1057 MPC 84: 39 Bom LR 83. 19..0 
SCA 1132: 1057 Cr U 5: 10o7 BL.1R 1- 
SCR 044: AIR 1957 SC 23 (26 to 28) (PI B) 
(Prs 5 lo 8. 10). 


23. “Approval". 


_ s , 3 ( 3 ) _ Essentials — Approval based on 

incorrect considerations — Validity. 

The approval that the Parliament required 
from the State Government under Section 3 (3) 
[sTn approval arrived at after considerations o 
•ill relevant and material circumstances. It is 
„ot a mechanical approval; it is an approval 
which requires a certain mental process and 
that mental process can only be possible pro. 
vided not onlv relevant and proper materials 
(ire placed before the Government but also cor¬ 
rect facts arc placed before the Government. If 
ihc Court is satisfied that the State Government 
cave its approval on incorrect facts placed be¬ 
fore it. then the approval is vitiated by estrane- 


ous factors and it cannot be an approval re¬ 
quired by law. 

Held, on facts, that the order of detention 
made by the Police Commissioner was bad by 
reason of the fact that an important 
ground mentioned was not a correct ground 
also by reason of the fact that the de¬ 
taining authority did not and could not 
apply its mind to the relevant circumstances 
which were required by law and finally for the 
reason that the approval given bv the State 
Government was not a proper approval. 1956 
Cr LJ 875: ILR (1956) Bom 792: 58 Bom LR 
473: AIR 1956 Bom 490 (493) (Pt E) (Pr 8) 
(DB). 

-S. 3 (3) — Place of detention — Approval 

by Government not necessary. 

Section 3 (3) does not require the approval 
bv Government of the place of detention. ILR 
(1956) Bom 715: 58 Bom LR 602. 

•-S. 3 (3) —Habeas corpus — District Magis. 

Irate passing order of preventive detention 
— Grounds of detention drawn more than three 
weeks thereafter — Legality — Held, that in 
the circumstances either the District Magistrate 
or the State Government had not before them 
proper material on the basis of which the de¬ 
tention of the petitioner could be ordered or 
approved. See Constitution of India. Art. 22. 
1957 Crl U 100: AIR 1957 Raj 6 (DB). 

24. Grounds for order — General. 

(A) Grounds for orders — Vagueness of. 

(B) Grounds for orders — Relevancy of. 

(C) Grounds for orders — Whether ordet 
is vitiated by one or more extrane¬ 
ous grounds. 

24. Grounds for order — General. 


_Ss. 3 and 7 — Grounds for detention — 

Indication of hartal — Instigation of hartal 
bringing about a complete stoppage of work, 
business and transport with a view to promote 
lawlessness and disorder, is a ground on which 
nn order ran he made under Section 3 (2). Ain 
1957 SC 28 (34) (Pt C) (Pr 14). 

-Ss. 3, 7 and 12 — Grounds supplied to 

detenu must be connected with preventive order 
— Failure to establish such connection — nlgni 
of detenu — Constitution of India, Art. 2-. 


The grounds supplied to a detenu must be 
onnected with the order of preventive deten- 
ion If it is found that they are not so coll¬ 
ected, it cannot be said that the requirements 
if Art. 22 (1), (3), (5) of the Constitution of 
ndia had been complied with. Failure to esta- 
>lish a connection between them and the order 
>f detention would make the order invalid, 
rhus. it is open to a detained person to contend 
>efore the Court that the grounds on which the 
»rder has been made have no connection at an 
vlth the maintenance of public order or have 
io connection with the circumstances or class 
if cases under which a preventive detention 
irdcr could he supported under Section U, 
Preventive Detention Act ' 95 ,°-,® 2 .£ rl , n V I 
[LR (1951) 2 All 493: AIR 19o0 All 709 (713) 

[Pt D) (Pr 14). 

-Ss. 3 and 7 — Validity of detention 

Reference lo pending case In grounds. 

A person was detained for doing smuggling 
businesss in rice. The District Magistrate, in he 
grounds supplied to the person, referred to W 
ruse, ns one of the grounds alleged to h «e bee 
sub judice in May 1951, to bring out that, the 
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person was an incorrigible smuggler, as his 
smuggling activities continued even in June and 
Julv, 1951. 

Held that the order did not rest on this ground 
alone and the detention was not illegal. AIR 
1951 Assam 43, Disling. 1953 Cr LJ 507: AIR 
1953 Assam 63 (64) (Pt B) (Pr 4). 

.—Ss. 3, 7 (1) — Grounds disclosed under — 
Essentials of — Grounds as evidence of satis¬ 
faction under Section 3 — It may be that the 
detaining authority may have more materials 

than the grounds, but the grounds must be 
essential basis upon which the detaining autho¬ 
rity arrives at its satisfaction and makes the 

order of detention — (Constitution of India, 

Art. 22). See Public Safety — Preventive Deten¬ 
tion Act (4 of 1950), S. 7 (1). 1956 Crl U 875: 
AIR 1956 Bom 490 (DB). 

—Ss. 3 and 7 — Grounds — Sufficiency — Ex* 
lent of facts or particulars to be disclosed — 
Right of detenu — Constitution of Indio* 

Art. 22 (6). 

The grounds which have to be furnished to a 
detenu must be not only the words of the Sec¬ 
tion under which action has been taken, bul 
must disclose to him the facts upon which ac¬ 
tion has been taken, though it is not necessary 
for the detaining authority to disclose such facls 
as in his opinion, would be against the public 
interest to disclose, in view of Art. 22 (6) of the 
Constitution. What must be disclosed are the 
conclusions of facls of the detaining authority. 
Every fact ought to be disclosed which is not 
protected by Art. 22(6) of the Constitution, 
inerc is no justification to limit the “grounds** 
to only just those facts which would be suffi¬ 
cient in the opinion of the Court to enable the 
detenu to make a defence. The scheme of the 
Preventive Detention Act is not merely to import 
mechanically the language of Cls. (a) and (b) 
oi 5. 3 (1) of the Act into the grounds given 
under Section 7 but to give all facls, particulars 
and details on which the detention is based. All 
inose must be given in the grounds which ore 
jo pe furnished to the detenu as soon as may 
be after his detention. 


Where the ground stated is that the deteni 
in a ? ?£ bve w °rker of the “communist party anc 
m iurthcrance of the aims of the organisatior 

nwon- bee ? sccrcll V and actively engaged ir 
organising dangerous and violent agitation so a< 
to cause widespread disturbance of peace anc 
I d ;» r >2 lhe dty and other parts of the Dis. 
Rp| v* v Wl1 Ihout telling the detenu what were the 
^ hich he ever indulged, it must bt 
ncid that it , s vague and insufficient. But if nil 

gronnHc eSSa 7 £ aHicuIflrs are Riven in the othei 
and thcv W0l,|d enable 'he detenu tc 

<hsrlntn • rep k r . csenlft ii.on 10 the State and alsc 
orhnn K ° i? lm sufT,cic nt particulars upon which 
the L haS , bee “ taken a * ainst b '*n, lhe order o! 

« the r aDn0t , be , held 10 be i,,e * al - B 

Which *J Wac * I0n of the detaining authority 

the t0 ./ c ? u11 m the detention ol 

fide . provid ® d * of course, it is not mals 

arbitral L't n °* based upon an >’ lhin * which is 
lhe deLn , apn n would not be open tc 

authority Ca i in , c ^ ecl u P° n * bc detainin* 
u!on wh; *h Dr , oduce before < he Court evidence 

?FB? Evnf. son ‘ S , lflkcn ' 51 Bom LR 85J 

Cas 80- II it . 5 B r» LR J? 4 ’ Fo]l - 21 Bom Cr! 

Bom R,;, Bom M6: 62 Cr LJ 418; K 

Jpr 21) R (Dm : AIR 1951 B ° m 33 (43) (Pl I] 


3 J~' T hreat ,0 hum house and to assaul 

Si n ,! 0sin 5 °. Koinst de,enu ~ sufli 

nt t0 f °nn basis of order of detention, 196 


(1) Cri U 515: AIR 1964 Cal 231 (235) (Pt E) 
(Pr 17) (DB). 

*-S. 3 — Detention — Grounds. 

It is not a relevant consideration whether the 
activities of the detenu were liked or disliked 
bv authorities concerned. AIR 1958 SC 163; 1958 
Mad LJ iCri) 427; 1958 SCJ 51U, Foil. 1960 Jab 
LJ 522: 1961 MPLJ 1136. 

-S. 3 — Constitution of India, Art. 22 (5) —• 

Objection that grounds supplied are vague — 
Sufficient particulars immediately supplied —• 
Infringement of fundamental right — There can 
he no infringement of any fundamental right of 
a person detained or the contravention of any 
constitutional provision if he has been supplied 
with sufficient particulars as soon as he raised 
the objection that the grounds supplied are 
vague. 1952 Crl U 1526: AIR 1952 Mys 85. 

-S. 3 — Constitution o! India, Art. 22 (5) — 

Grounds of detention — Detention under S. 3, 
Preventive Detention Act, 1950. 

The expression "the maintenance of public 
order" is comprehensive enough to include 
“the security of state". Therefore, when the 
grounds supplied to the detenu do not suggest 
that there were other grounds besides . those 
mentioned it cannot be said that they do not 
disclose all the grounds merely because they 
were described as concerning maintenance of 
public order while the order stated that the 
detention was for the security of State as well. 
See Constitution of India, Art. 22 (5). 52 Crl 
U 543: AIR 1951 Pot 439 (2) (DB). 


-S. 3 — There must be material for satis¬ 
faction of authorities — Single Instance o| 
obstruction to police held was not sufficient. 

It is true that in a case of detention under 
Preventive Detention Act it is the satisfaction 
of the detaining authority that must be looked 
to, but unless there is any material on the 
strength of which the said authority can be 
satisfied that it is necessary to order the deten. 
tion of the person concerned with a view to 
preventing him from acting in a manner pre¬ 
judicial to the maintenance of the public order, 
etc the mere fact that it is mentioned in the 
order that he was so satisfied is not sufficient. 

Where the only allegation against the detenu 
was that he obstructed a Police Sub-Inspector 
in recovering an abducted muslim woman from 

jj 1 * hpu « se } f £ r " hich ofTen( * a case under Sec. 
' Ai?- was registered against him: 

- Hcld ;. lhat fox solitary incident could no! 

(v„T\iL h ? b , aSIS f0r ,binl j in « tha » ‘he detenu 
indiiW ° - eTl .* aRe ' n fuUlre in activities pre- 
ludicia to maintenance of public order, special^ 

when the Slate had not even cared to place on 
record an affidavit of the officer who made an 

S2t d H ,CnH ° n ? nbchalf of b is Highness 

if " ny mn ' e . nal before him nt the lime 

hLJ i, " °u Whi ? his satisfaction wo, 
- d h »- s observed that it was a case of 
high-handedness and misuse of the drastln 
powers that Preventive Detention Act has vested 
in the Executive Authorities, and that he 
detenu was ordered to be detained not with a 
view to preventing him from indulging in nnj 

lesson for eCa offending 1CS a ^oli^ Sr h '? 9 M 

s. 3 — Preventive detention — Ground, 
1 dm «i l, » ed r SClUed ,ecal propositions ^haf 
Uon Act are: n ^ UDder the Preven,ive Deten! 

T hc propriety of the detention order is the 
subjective satisfaction of the detaining author/* 
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and cannot be questioned in Court of law. Satis¬ 
faction of the detaining authority is to be based 
on the grounds supplied, supported bv instances 
and particulars; (ii) What is justiciable is whe 
thcr said grounds and particulars probatively 
had a proximate casual connection with the 
object of the detention; (iii) to sustain order of 
detention, the grounds and each of them have 
not only to be relevant, but they must not also 
be vague; fiv) it the said satisfaction is well- 
based as alleged then the order can onlv bo 
challenged on grounds of mala tides. 1942 AC 
206, Rel. on. 1961 (2) Cr LJ M7: 63 Punj LR 
242. 

-—S. 3 (1) (a), — Criminal P. C. (1898), Sec. 
tion 491 — Application bv detenu under Sec¬ 
tion 491 — Affidavit bv District Magistrate — 
Causing of misunderstanding between two Domi. 
nions alleged as additional ground of detention 
— Ground disallowed. See Criminal P. C. (1898), 

5. 491. 52 Crl LJ 17: AIR 1951 Punj 157 (DB). 

—S. 3 (3) — Preventive Detention — Grounds 
of detention — Rational relation between the 
two necessary — Legality of detention. See 
Constitution of India. Art. 22. 1957 Cri LJ 100: 
AIR 1957 Ra.| 5 (DB). 

-S. 3 (1) — ‘New grounds’ — What are. 

If the later communication contains facts 
leading to a conclusion which is outside the 
grounds first supplied the same cannot be looked 
into as supporting the order of detention and 
therefore those grounds arc new grounds. AIR 
1951 SC 157; 1951 SCJ 208; (1951) 1 MLJ 389, 
Foil. 1955 Cr LJ 95: 1955 Ra) LW 75: ILR 
(1954) 4 Raj 51: AIR 1955 Raj 6 (11) (Pt I) 
(Pr 22) (DB). 

-S. 3 (1) (a) — Detention for Investigation 

of crime — Validity — Criminal P. C. (1898), 

6. 491. 

If the main ground of detention be investiga¬ 
tion of a crime, detention of a person under the 
Preventive Detention Act would be colourable, 
and improper. But where the grounds have been 
definitely mentioned with sufficient precision 
and details there is little scope for the allega¬ 
tion that the detention is for a collateral pur¬ 
pose. AIR 1945 Nag 8; AIR 1949 Lah 36; 52 
Bom LR 268 (FR); AIR 1950 Hvd 68. Disting. 
AIR 1952 Sau 12 (13, 14) (Pt B) (Prs 6, 6) 
(DB). 


24 (A). Grounds for order — Vagueness of. 

-Ss. 3. 7 — Grounds of detention vague — 

Order of detention Is bad. 

If the grounds are so vague that no reply to 
the grounds is possible, the order of detention 
must be considered bad and cannot be sustain¬ 
ed. Held, that each of the grounds contained 
definite allegations of fact and it could not be 
said that any of the grounds was so vague that 
no replv was possible. 1962 (1) Cr JUT 2/9: AIR 
1962 Cal 119 (120) (Pt A) (Pr 2) (DB). 

_Ss 3. 7 — Constitution of India, Art. 22 —• 

Grounds supplied lo detenu vague - Non-dis¬ 
closure of grounds In public Interest — Rlghh 
of detenu — Detention Order held Invalid. 

The detenu has to be served with a copv of 
the order passed bv the authority contemplated 
bv sub-section (2) of Section 3 containing, 
firstly ,the recitals in the terms of one or more 
of the sub-clauses (a) and (b) of Section 3 (1) 
which mav be called the preamble, and second¬ 
ly, the grounds contemplated bv Section 7, i.e. 
the conclusions of fact which led to the passing 
of the order of detention informing the detenu 


as to whv he was being detained. If the grounds 
do not contain all the particulars necessary for 
enabling the detenu to make his representation, 
the detenu may ask for further particulars of 
the facts and the authority which passed the 
order of detention is expected to furnish all 
the information, subject of course to the provi. 
sions of sub-section (2) of Section 7, that is to 
say, the person detained is not entitled to the 
disclosure of such facts if the authority making 
the order considers it against public interest to 
disclose. Therefore, the order of detention to be 
served on the person detained would usually con¬ 
sist of the first two parts, namely, the preamble 
and the grounds, but it may also consist of the 
second part, namely, particulars, if and when 
they are required or found to be necessary. 

The obligation to furnish grounds and the 
dutv to consider whether disclosure of any facts 
involved therein is against public interest are 
both vested in the detaining authority. If such 
privilege is exercised, the detenu cannot be 
heard to say, apart from the question of mala 
Tides, that the grounds did not disclose the 
necessary particulars or that in the absence of 
such particulars he was not in a position to 
make an effective representation. 

Held, that a ground having been kept vague 
and indefinite and no particulars thereof having 
been given in spite of the demand made there¬ 
for. coupled with the fact that the privilege 
exercised was to a limited extent, the impugned 
order must be held to be invalid on this ground 
(1965) G Guj LR 632: ILR (1965) GuJ 044. 

9-Ss. 3 and 5 — Grounds — Sufficiency of 

— Vagueness. 

Where the ground alleged for the detention is 
capable of being, and has in fact been, intelli¬ 
gently understood bv the detenu, it cannot be 
said that the material furnished to him was not 
sufficient to enable him to make a representa¬ 
tion. It cannot in such a case be held that the 
grounds are vague. Santhamma v. State of 
Hyderabad. 52 Cr LJ 1402: ILR (1951) Hyd 
654: AIR 1951 Hyd 128 (131, 132) (PI C) (Pr 
13) < FB) - , . , 

-S # 3 (i) — Order of detention under— >aIL 

ally — Powers of Court to determine — Vague* 
ness of grounds — Effect. 

Though it is not competent to the Court to 
enquire into the sufficiency of the materials and 
the reasonableness of the grounds on which the 
detaining authority was satisfied that it was 
necessary to make the order under Section 3 
(1) the grounds can be scrutinised to see whe¬ 
ther the detaining authority had the state of 
satisfaction necessary to make an order under 
the section. Unreportcd decision in Cri. Misc, 
No. 57 of 1950, Rel. on. 


Where a careful scrutiny of the grounds 
show that they are indefinite and vague on 
which it is clearly not possible for the nppli. 
cant to make any representation and they also 
show that the District Magistrate had not the 
state of satisfaction which he professed to hav# 
when he made the order of detention, statutory 
requirement of satisfaction has not been ful¬ 
filled and the detention of the applicant is not 
justified. AIR 1951 Mndh Bha 56 (58, 69) (Pf 
B) (Prs 6, 12) (DB). 

-S. 3 — Ground sufficient to satisfy ntitho* 

rifles — Vague ground. 

Merely because a ground is vague it cannot 
be considered that it is no ground at all and 
therefore not sufficient to satisfy the autho. 
rifies, and a vague ground does not stand on 
the same footing as an irrelevant ground, whicn 
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can have no connection at all with the satis¬ 
faction of the Government. 1951 SCR Vol. II, 
P. 212, Foil. 1952 Crl LJ 1326: 1LR (1931) Mvs 
455: AIR 1952 Mys 85 (87) (Pt B) (Pr 6) (DB). 

--S. 3 (1) — Legality of detention — Original 

arrest and proceedings under Section 107, Cr. P. 
Code — Subsequent dropping of same and re. 
course to S. 3 (1) of Act 4 of 1930 — Inference 
— Right to be released. 

If a person is arrested on a charge of olTence 
or misbehaviour likelv to prejudice the public 
pence under Section 107. Cr. P. Code, and then 
those proceedings are dropped and recourse is 
had to Section 3 (II of the Preventive Detention 
Act, lor his detention, and then after a long 
time, he is supplied with very vague grounds, he 
is entitled to have it adjudged that the ground* 
are not true and that he is detained illegally of 
improperly, so as to entitle him to be released 
under Section 491. Cr. P. Code. ILR (1950) Cul 
540: 52 Cr LJ 104: AIR 1951 Orissa 20 (21) (Prs 
4, 5) (DB). 

- S. 3 — Constitution of India. Art. 22 (5) — 

Grounds of detention — Vagueness of — The 
grounds on which the officer passes order 
for detention within the meaning of Section 3, 
should not necessarily mean the detailed facts 
on which a prosecution in Criminal Court mav 
be launched it is not necessary to mention in 
the grounds the particulars in the same way as 
they are mentioned in charge of a criminal 
oiience. It is not safe lo judge the vagueness ol 
grounds in a particular case with reference to 
the eroundsin other rases. 1952 Crl U 543: AIR 
1951 Pat 439 (2) (441) (Pt C) (Pr 5) (DB). 

* *• 3 — Validity of detention — Vacua 

?n°?h ds 0 r,~ Effccl ~ A11 ,he srounds supplied 
lo the petitioner must be clear and specific and 

« * n on . c ° f , * lem d °« not satisfy this condi- 
!", e r, cht of representation Guaranteed to 
under Arl ’ 22 (5) of the Constitution 
L a S, , " d consequently Ihe ..rder is illecal. 

aSuS 23151 ■ 1953 Cr u 

nnd 2 — Fads and particulars 

wS*,. “" 5 - D “"““ re ”■ - D “”' 


fac^™,? ls bound ,0 s “PP'v the 

the h,." d ? art ' c . uI « r * of the detenu’s acts, on 
he basis of which it forms the satisfaction that 

a Lr rr ° t mak 1 c a delenl 'on order with 
m l' 0 preventing the detenu from acting in 

ivherc ih P r eludicin] to public peace, etc. But 
delonn Rfonnd of detention supplied to the 
shnMv V S . ates ,hal ,he de tcnu is con 
telHnJ him nRaRC u,-‘ n r d0 '? C something without 
twnSJLml ■ an '; ,h ,' n t further it falls short of the 
nnv inf!f nlS n ' v ’ because it does not give 
■con|rovlri mat !i 0n i l ° lhe dc,cnu which he can 
for his de?on d linn’°% ’k 3 ’ ,hcre exist 110 grounds 

caeue AIR cr“ C *J], “ r? r0Und ' ,hcrefor «- is 
Pa (lain |. 211. Disting. ILR (1053) 

*191) (Pt’ A) (Pr 4). 17,0: AIR 1953 Pcpsu 190 

stating' ?h n a t n< Ko 7 ~~ Grou 1 nd furnished to detenu 
violence 1 t , a b ? H ? v ? r in ,hc of 

sr? I =r*a£ 

r y as. ai » 

~The S ' 3 ’ 7 , ~ Grounds — Vagueness. 

te sufficil.nt 10 tn Ki° ?u ha j information would 

Proper rcpresenta^hfn > ° , de lf nu ,0 make a 

reference to ihl h nt S °u be dec,dcd with 
«o the facts of each case and it can¬ 


not be held as a general rule that without sped* 
(kaiion of lime oi the activities the ground of 
detention would always be considered to bo 
vague and indefinite. It is not always necessarj 
that the lime oi a particular activity must also 
be given in order to make a ground explicit, if 
otherwise it is clear enough lo make the detenu 
understand what is being complained against 
him. iIn view ol the particulars supplied, 
ground held not to be vague lor want of sped, 
lication of time of activity). Case law Discussed, 
62 Cr LJ 1100: AIR 1951 Pcpsu 134 (134) (Pr 

*4)* 

-S. 3 — Detenfion under — Grounds for — 

Consideration by Court — (Constitution of 
India, Art. 22). 

The cases decided by the Supreme Court show 
Ml that whether the grounds given arc sutli. 
dent or not is not within the ambit of the deci* 
nion ol the Court and it is the subjective deci¬ 
sion of the Government which is implied, (ii) 
There must be a rational connection between 
the grounds stated by the Government and the 
objects which are to be prevented under the 
statute: (iii) that the grounds must not be vague 
nnd this applies to each one of the groundi 
communicated to the detained persons, but this 
is subject to the claim of privilege undei 
Cl. (G) of Article 22 of the Constitution: (iv) 
that even if one of the grounds is vague and the 
others are not, the detention is not in accord¬ 
ance with the procedure established by law and 
is therefore illegal; and (v) that a detenu can 
challenge his detention in a court of law on 
the ground of mala Tides. 

Held, on a consideration of the grounds sup¬ 
plied to the detenu that they were neither vague 
nor insufficient to enable him to make a pro¬ 
per* representation. The second ground no doubt 
did not give the facts although it did indicate 
what was the nature of the activities objected 
to, but withholding facts is not contravention 

n h M 0 «« 1 S n U,i . 0 n i'i. rich,s of ,he Petitioner. 
ILR (19o0) Pun( 374: 1957 Cr LJ 1 IBM- AIR 

1957 PunJ 235 (237. 238) (Prs 14, 16, 19). 

-—S. 3 — Conslilution of India. Art. 22 (5) — 
’ nguencss of grounds — Where the grounds are 
so vague that the detenu cannot make an elTec- 
ive representation he has a right to approach 

SfriS.*Yr d f T np l ain 1 ,hat ,herc has b «m a “ 

nfrmgement of his fundamental right and even 

Mir. ,h A>»s R s .r.?rs: ion ot Wh - 

S> 3 ~ Detention grounds — Dates of acti¬ 
vities not mentioned - If sufficient t 0 make 
grounds vague and Insufficient. * 

.ho re ' c ™"LS° s ; h P : 

Mfessvs ?;e«: 

All SUPD ' i S,n , ° ,he AIR'l9« 

Raj LW 263: 1952 CtlU 370. n'lflumf* 1951 
193: AIR 1952 Raj 33 (34) (?,* B^Vr 6) (DB)^ 

24 (B). Grounds for order - Relevancy of. 
iTrancy ~%J 0 7 Ground tor Gentle - Re¬ 
is or °ie d ;S 
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of detention must be regarded as a whole. A 
ground of detention containing a statement ot 
facts showing the association of the detenu with 
notorious and proclaimed dacoits is a relevant 
ground: AIR 1952 SC 324; 1952 SCJ 476 and 
AIR 1954 Madh B 125. Ref. Madb B U 1954 
HCR 1442: Madh BLR 1955 Cri 268: 1955 Crl LJ 
476: 1LR (1955) Madh B 98: AIR 1955 Madh Bha 
36 (40) (Pt G) (Pr 9) (DB). 

•-S. 3 — Relevancy of grounds — Determina- 

tion of. ...... 

In determining whether a ground ot detention 
is or is not relevant to the detention, the grounds 
of detention must be regarded as a whole. The 
relevancy of the ground in question cannot be 
determined from the ground standing by itself. 

The gravamen of the indictment against the 
detenu was that lie actively associated with 
notorious dacoits, aided, abetted and harboured 
them, concealed and confined, abducted or 
kidnapped women and intimidated witnesses from 
giving evidence against accused persons. Grounds 
Nos. 7, 8 and 9 only narrated instances of the 
petitioner's close association with dacoits. 

Held, that the acts mentioned in items Nos. 7, 
8 and 9 under the other items formed a chain of 
acts of the petitioner which might prejudice the 
maintenance of public order. AIR 1952 SC 324 
Foil.; AIR 1954 SC 179, Distinguished and ex- 
plained. Madh BLR (1954) Cr 108: 194 Crl LJ 
1062: Madh BLJ 1954 HCR 582: 1LR (19a4 I Madh 
B 445: AIR 1954 Madh Bha 125 (127) (Pt B) 
(Pr 4) (DB). 

-Ss. 3. 7 — Relevancy of grounds — Test. 

In order to find out whether any particular 
ground is or is not relevant regard must be had 
to all the grounds as a whole. Ain 195* >>*•*. 

Foil. 1960 Jab LJ 522: 1961 MPLJ 1136. 

.-S. 3 — Grounds — Relevance. 

For determining relevance of any one ground 
the grounds of detention must be regarded and 
read as a whole. 1952 SCJ 476: AIR 19a2 SC 
324: AIR 1959 SC 1335. Relied on. 

Held, that the plain reading of the grounds and 
particulars supplied clearly showed 'hat none ot 
the grounds was irrelevant. In any event, it tne> 
were read as a whole, the statements calling upon 
persons to build up strong movement for Punjabi 
Suba demand and rousing communal passions 
that it must be attained at all costs and not re¬ 
fraining from even preaching violence, could J)® 1 
be said lo be wholly unconnected with the maim 
tenance of public order. 1961 (2) Crl LJ o4/. 
Pun] LR 242. 

24 (C). Grounds for order — Whether the 
order Is vitiated by one or more ex- 
traneous grounds. 

z* iff 

Estoppel -Grounds decided in favour of detenu 

SbSJS 4 detention?" 0 !#®^ All Ww 266: 
1965 All Cr R 196: ILR (1965) 2 All 261. 

_c o fm — Detention order made on 

ininlllv' of facts — Particulars of grounds of 
detention should not be considered In Isolation 

Where the detention order was made on the 
totality of the facts contained in the particulars 
attached to the ground it would not be nght to 
lake a particular ground and stud> it in iso¬ 


lation from the rest. It would be only necessary 
to take the particulars together and in order to 
see whether thev could have reasonably pro. 
duced the personal satisfaction of the authority 
making the order and whether all of them 
were such as lo have enabled the detenu to 
make an effective representation against the 
order. AIR 1962 Cal 119, Rel. on. 1964 (1) Crl 
LJ 515: AIR 1964 Cal 231 (233) (Pt C) (Pr 10) 
(DB). 

-S. 3 — Several grounds of detention — One 

of them subject-matter of prosecution — Deten¬ 
tion is not illegal. 

Where there are several grounds of detention 
and one of them is the subject-matter of a cri¬ 
minal prosecution that does not make the order 
of detention illegal. If it be proved that the 
detention was resorted to for a collateral pur¬ 
pose, then it would be a different matter. The 
question has to be approached and answered in 
each case on the fooling whether the order of 
detention in view of the pending prosecution is 
bona fide or not. For answering the question 
the uncontroverted fact may have to be consider¬ 
ed and the test will be whether the order of 
of detention is for the purpose it purports to be 
or really for anv ulterior or collateral purpose. 
MBLR 1955 Cr 265: Madh BLJ 1955 HCR 36: AIR 
1955 MB 65 (05) (Pt A) (Pr 3) (DB). 

-Ss. 3 and 7— Several grounds of detention— 

One or more heyond scope of Act — Entire order 
of detention Is vitiated. 

When out of the several grounds of detention 
one or more are beyond the scope of the Act 
under which an order of detention is made, even 
if some of the grounds are legal, the entire order 
of detention is vitiated thereby and m the ap¬ 
plication of this principle the reason why a parti¬ 
cular ground is held to be beyond the scope or 
the Act is not material at all. AIR 1943 r Cl. 
AIR 1950 Puni 222 and AIR 1949 All 158 & AIR 
1948 Bom 334 (FBI and AIR 19.*)0 Mad 16-. 
Rel. on: AIR 1949 All 248. Dissent. 3 P*I«u jj 
77- 1952 Crl LJ 1485: AIR 1952 Pcpsu 126 (128) 

(Pt D) (Pr 8) (DB). 

25. Power of Court. 

(A) Power of Court — Satisfaction of dc- 

tabling authority If Justiciable. 

(B) Power of Court — Grounds of deten- 

tlon if Justiciable. 

25. Power of Court. 

a _s. 3 — Vagueness of grounds — Satlsfac- 

Ron of authority — Constitution of India. Aril- 

Vague grounds do not stand on the same 
footing as irrelevant grounds An irrelevant 
ground has no connection at all with the sa is. 
faction of the State Government making the 
order of detention. Further it cannot be said 
that if the grounds are vague and no reP^em 
tation is possible there can be no satisfaction 
of the authority as required by Section 3. lne 
sufficiency of flic grounds, which gives rise to 
the satisfaction of the State Government is not 
a matter for examination by the Court, in 
sufficiency of the grounds to give the detained 
person the earliest opportunity to make a re 
presentation can be examined by the Court, but 
onlv from that point of view. The quality and 
characteristic of the grounds need not be Ih 
same for both tests. One person maybe bu 
another may not be satisfied on the sain 
grounds. That aspect however is not lor■ me 
determination of the Court. The second part of 
the inquin- is clearly open to the Court unde 
Art. 22 (5). Even if the grounds are not sum 
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cient or adequate for making the representa¬ 
tion the grounds mav still be suiTicient for tho 
subjective satisfaction of the authority. Tara- 
pada De v. Slate of West Bengal, 52 Cri LJ 
400: 1951 SCJ 233: (1951) 1 Mad U 431: 1951 
SCR 212: 1951 Mad \VN 549: 1951 Mad \VN 
(Cri) 165: AIR 1951 SC 174 (176, 177) (Pt C) 
(Pr 8). 

•-S. 3 (1), (a), (il) — Detention under and 

also under ordinary law — Effect — Habeas 
Corpus Petition — Proper order — (Constitution 
of India, Art. 226) — (Cri. P. Code (1898), Sec¬ 
tion 491). 

In proceedings under habeas corpus petition 
what the Courts have to see is whether the parti¬ 
cular detention complained of is lawful or not. 
If not lawful, the Courts would order the 
release of the petitioner from detention under 
such a detention order. If the petitioner is also 
being held in detention under some other valid 
and lawful order, the order that the Court would 
pass would naturally have to be a conditional one. 
Otherwise the petitioner who is detained both 
under the ordinary law — where he could ap¬ 
ply for and possibly get bail — and the Preven¬ 
tive Detention Act which he attacks as being 
unlawful, would be in the impossible position 
of not being able to secure his release from 
detention under any circumstances. If the order 
is passed in the conditional form, the petitioner 
having secured to get the main impediment re¬ 
moved from his way could try for his release on 
bail for offences under the ordinary law. AIR 
1951 Assam 43 and AIR 1955 NUC (Raj) 1480, 
«>• 1 ILR 11857) 2 All 42: 1957 Cri LJ 1361: 

W) AU 782 (789 ’ 790 > l Pt A > ( p » 7’ 8) 

I— S ,: 3 - Du| y of Courl — Considerations ol 
Kcurily of Stale — How far material — (Con¬ 
stitution of India, Art. 22). 

It is very essential lhat a Court of Law 
should, as far ns possible, keep away from the 
heal and dust of political battle and make an 
obiechve and detached appraisal of Ihc record 

«hm,w . 7 hal docs not mean that the Courl 
would not be anxious to see that the security 

?hat ik. S r ° ,' S 1 ma , i " tained - Nor d °es it mean 

Prevonlf, C n r .‘ S *? 0U,d not scc ,0 that the 

r Detention Act which is intended for 

ment in °tl S ' a,C V 'l not an effc ctive instru¬ 
ment in the hands of the State. 

JL 1 ? however, equally necessary especially in 
cnhcal times, that the Court should be vicilanl 

ffic hX“ rd liberlv of ,he subject. The con- 

Bert* 3 °?!! lhe . security of the State and the 
cult L f h i° s “ b,ect ,s always a conflict difTi- 
PrvemivFn? , but ,he Constitution and the 
R tin' ,K ,0n c Acl hnve sou C h * to resolve 
at the S,n, - C . Wl,h wide Powers and 

a,r ,9m 

Habeas *rJZ. Cons, i l . u, , ion of India. Art. 22B — 
KEr of C r7. S , Mala flde detention alleged - 

cl e 2 26 f l C 052 r rrfl of lndin - Ar,i ' 

(DB). ‘ 1852 Crl U 1° 70: AIR 1852 Hyd 112 


;—3 
«o issue 

lion of 

Wounds 

of mala 

0>B). 


7~. Satisfaction of authority — Power 
detention order depends upon satisfne- 
appropnate authority — Sufficiency of 
cannot be challenged except on ground 
Odes. AIR 1955 NUC (Madh B) 3867 


fit hiok ^ aIa ®, des authorities. 

the maff flde C s 0U or J, h “ ot . at a i‘ conceraed with 
naes or otherwise of any one except 
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the detaining authority. AIR 1961 SC 531; 1955 
SCJ 559, Folk i960 Jab LJ 522: 1961 MPLJ 

113*. 

-Ss. 3 (1) (a) (ii), 6 (1) (b) — Distinction 

between orders under —Grounds of order under 
S. G (1) (b) — Satisfaction of District Magistrate 
cannot be challenged. 

Where the District Magistrate was already 
satistied under Section 3 that the petitioner’s de- 
lention was necessary and that satisfaction of 
the District Magistrate has not been challenged, 
the subsequent order issued under Section 6 (1) 
(b), calling upon the petitioner to appear before 
the Superintendent of Police within 10 days 
Irom the date of the order, cannot be challeng¬ 
ed. 

When the District Magistrate has stated in his 
order under Section 6 (1) (b) that he had rea¬ 
son to believe that the petitioner had abscond¬ 
ed or was concealing himself, the High Court, 
in revision against the order, cannot substitute 
its own satisfaction for that of the District 
Magistrate. It is the subjective satisfaction of 
J" e _ district Magistrate which is material. 1950 
SCJ 433; (1950) 2 Mad LJ 555; AIR 1950 SC 
451 Rel. on. 1962 (1) Cr LJ 173: AIR 1962 
Manipur 12 (13) (Pt A) (Prs 5, 7). 

7“ Val!dil T of detention — Juris* 
diction of High Court to grant bail. 

Preventive Detention Act, Section 3 ( 1 ) re¬ 
quires that the authority directing the detention. 

h ;V 0 ,*? e ?. a,isfi . ed afler applying his mind, that 
JE.JLealturn is necessary in the interests of 
the State and for the maintenance of public 
order. If a challenge is made about the accuracy 
or the prima facie correctness and regularity of 
the order, it is upon the State Government to 
satisfy the Court that the order complained' 
against does not suffer from any obvious inflr- 

from ,rre 5 U,an . ly - ' Vhcre M that appears 
from the order is that it has been properly 

the ‘orderJ 1 ? 1 r V ilself doos not show that 
the order of detention was validly made If as 

which ar th fr0,n i th<? f ev i dcncc ’ the materials upor> 
Inch the order of detention in question is 

h 5* d w£Th??i i p, J! cc l bcfor u the prof)er nu,ho * 

ru> who has to decide such matters and It or** 

be S mw fu| |J challcnccd 0r n S Cr a C “i‘ulllI? SeqUCn,l5r 
extraordinary case where the ni> 

his constituency subject to rJ/lL elec,ions ir * 

3TSB sstrz ek 

au,h °- 

was drawn by the^State Governm. ° De ,hnt 
s'blc on the facts mentioned ?n 'll are pos ' 
supplied to the detertu. itb not ? r0unda 

High Court to sav tha thm «..*• ^ en . ,0 ,he 
should not have been drawn mfcrelu - - e 

eminent. The High Court ?J!L the S,n,e Gov ' 
mvesligation as to the truth nr° l u . , J d< “ r,nke an 
Uic materials on which fha °« , 0,he rwise of 
authority is grounded'' ° f ,he 
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not be a ground for interference if the detenu 
merely puts forward a counter-version. Putting 
a counter-version is not the same thing as 
placing circumstances which can go to establish 
that the alleged tacts or grounds are non est. 11 
FCR 827, Ref. 52 Cri LJ 1231: ILR 30 Pat 653: 
AIR 1951 Pat 153 (155) (Pt C) (Pr 5) (DB). 

——S. 3 (1) — More courses than one open to 
State Government — It may take any eifectivc 
course. 

In starting proceedings against a person 
where more courses than one are open to the 
State Government, to cancellation of the licence 
issued in his favour under one of the Control 
Orders, prosecution under the Essential Supplies 
(Temporary Powers) Act. 1946, or detention 
-under the Preventive Detention Act, 1950, it is 
tor the Slate Government to decide which al¬ 
ternative it should adopt or which is most effec¬ 
tive in the circumstances of the case. It is not 
tor the Court to decide the matter even to ex¬ 
press any opinion as to which alternative should 
be the most effective. 52 Cri LJ 406: ILR 30 
Pat 630: AIR 1951 Pat 47 (52) (Pr D) (Pr 15) 
(DB). 

-S. 3 (1) — High Court when will Inter¬ 
fere. 

Affidavits filed on behalf of the detenus may 
generally be divided into three Classes (i) those 
that consist of a mere denial of the grounds or 
facts alleged (ii) those that consist of an at¬ 
tempted explanation of the fact alleged, the 
truth of the explanation depending on credibility 
of evidence; and (iii) those that disclose cir¬ 
cumstances which render the grounds or the 
facts on which the grounds .arc founded 
completely non-existent, that is, inaccurate 
•on the face of them, without the neces¬ 
sity, and independent of the question, of 
any evidence. It is in the last class of 
cases the High Court can interfere on the 
ground that the order is not bona fide. The 
first two classes of cases are those in which the 
Advisory Board is the proper authority to con¬ 
sider the denial or the explanation. 52 Cri LJ 
1231: ILR 30 Pat 653: AIR 1951 Pat 153 (156) 
(Pt E) (Pr 9) (DB). 

-S. 3 — Essential commodity — Views of 

executive — If subject to review by Courts. 

As essential commodities have not been de¬ 
fined bv Section 3 what is regarded by the Exe¬ 
cutive as an essential commodity must be sub¬ 
ject to review bv the Courts, though no doubt 
proper weight would be attached to the views 
of the Executive if supported by proper mate¬ 
rials. 54 Pun LR 88: 1952 Cri LJ 416: AIR 1952 
Pun| 124 (127) (Pt C) (Pr 11) (DB). 

-S. 3 (1) (a) (I) (il) — Constitution of India. 

Art. 220 — Habeas corpus — Preventive deten¬ 
tion — Legality — A writ Habeas Corpus is 
intended for the protection of personal liberty 
which is a fundamental right under the Consti- 
tulion and considering the object for which the 
power has been conferred it is conceived that 
whenever the case of unlawful deprivation of 
personal liberty is brought to the notice of the 
Court the Court will not hesitate to issue the 
writ. But the writ can be refused on appro¬ 
priate grounds. See Constitution of India. Arti¬ 
cle 226. 1956 Cri LJ 118: AIR 1956 Tripura 1. 

-S. 3 — Bona tides of detaining authority — 

Power of Cour to ascertain. 

Although it is not open to the Court to scru¬ 
tinize the correctness or the incorrectness of the 
allegations made bv the detaining authority, vet 
it is entitled to know that the order is bona fide. 

.AIR 1952 Vlndh Pra 30 (38) (PI B) (Pr 10). 


25 (A). Power of Court — Satisfaction of 
detaining authority if justiciable. 

• -S. 3 — Power of Court — Propriety or 

reasonableness of satisfaction of detaining 
authority if can be questioned. 

The propriety or reasonableness of the satis¬ 
faction of the Central or the State Government 
upon which an order for detention under S. 3 of 
the Preventive Detention Act is based, cannot 
he raised and the Supreme Court cannot be 
invited to undertake an investigation into suffi. 
ciency of the matters upon which such satis¬ 
faction purports to be grounded. The Supreme 
Court can, however, examine the grounds dis¬ 
closed by the Government to see if they are 
relevant to the object which the legislation has 
in view, namely, the prevention of objects pre- 
judicial to the defence of India or to the secu. 
rity of Stale and maintenance of law and order 
therein. Sodhi Shamsher Singh v. State of Pepsu, 
1954 Cr LJ 735: AIR 1954 SC 276 (277) (Pt A) 
(Pr 4). 

• -S. 3 (as amended by Act 4 of 1951) — 

Subjective satisfaction of detaining authority — 
Effect of amending Act of 1951. 

Where the grounds given for the detention 
arc relevant the question whether they are suffi¬ 
cient or not is not for the decision of the Court. 
The Legislature has made only the subjective 
satisfaction of the authority making the order 
essential for passing the order. The satisfaction 
for making the initial order is and has always 
been under the Preventive Detention Act, that 
of the authority making the order. Because the 
Amending Act of 1951 establishes a supervisory 
authority, that discretion and subjective test is 
not taken away and by the establishment of the 
Advisory Board, the Court is not given the 
jurisdiction to decide whether the subjective 
decision of the authority making the order was 
right or not. Bhim Sen v. State, 52 Cri LJ 75: 
(1951) 2 Mad U 641: 1951 Mad WN 865: 1951 
SCJ 747: 1951 Mad WN (Cri) 285: 1952 SCR 18: 
ILR (1952) Punj 1: AIR 1951 SC 481 (483) (PI 
B) (Pr 7). 

• -S. 3 — Satisfaction of Government — If 

can be challenged — Conslitiillon of India, Arti¬ 
cle 22 (5). 

Before the Government can pass an order or 
preventive detention under Section 3 it must he 
satisfied with respect to the individual person 
that his activities are directed against one or 
other of the three objects mentioned in the sec¬ 
tion. and that the detaining authority was satis¬ 
fied that it was necessary to prevent him from 
acting in such a manner. It is the satisfaction 
of the Central Government or the Slate Govern¬ 
ment on the point which alone is necessary to 
be established. 

The satisfaction of the Government must bo 
based on some grounds. There can be no satis¬ 
faction if there are no grounds for the same. If 
the grounds on which it is stated that the Cen¬ 
tral Government or the State Government was 
satisfied are such as a rational human being 
can consider connected in some manner with 
the objects which were to be prevented from 
being attained, the question of satisfaction 
except on the ground of mala fides cannot be 
challenged in a Court. State of Bombay v. 
Atmaram, 52 Cri LJ 373: 1951 SCJ 208: (1951) 
1 Mad LJ 389: 53 Bom LR 437: 1951 SCR 167: 
1951 Mad WN 532: 1951 Mad WN (Cri) 148: 21 
Bom Cri Cas 134: AIR 1951 SC 157 (160) (Pt A) 
(Pr 5). 

-S. 3 (1) (a) (ill) — Satisfaction of detain¬ 
ing authority — Power of Court to go Into evi¬ 
dence and question satisfaction. 
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If the detaining authority on the evidence 
placed before it is snlislied that the applicants 
are. unless detained. to act In a manner 

prejudicial to the maintenance ol supplies and 
services essential In the community, the Court 
cannot 20 into the evidence and cannot ques 
lion the satisfaction ol the detaining authority. 
The satisfaction must, however, be honest satis 
faction. Where wiong tacts were placed bv 
subordinate official before the detainin'? autho¬ 
rity, but that authority acted on the? belief that 
these tacts were true, it cannot be said that its 
satisfaction was not an honest satisfaction. 1951 
All \VR (HC) 502: 1951 Ail Cri Cas 123: 1952 
Crl LJ 372: AIR 1952 AI! ltd (182) (Pt C) (Prs 
14, 17). 

-S. 3 — Satisfaction of detainin'* authority. 

The satisfaction contemplated in Section 3 is 
the satisfaction of the District Magistrate and 
it is not open to ihe Court to examine minutely 
into the reasonableness or otherwise of the 
order. 1951 ALJ 203: 1 52 Cri U 3: AIR 1951 
All 838 (844) (Pt D) (Pr 25) (DB). 

-S. 3 (1) (a) — Jurisdiction of Court — 

Merits of order — Power oi Court to go Into 
— Function of Court. 

Under the scheme of the Preventive Detention 
Act, it is a matter entirely lor the detaining 
authority as a represenlaliye of the executive 
Government to decide whether the activities of a 
particular person are prejudicial to lhc security 
of the State, the maintenance of public order, 
etc. It is that authority alone, and not the 
Court, who is in the best position to take a 
decision whether the detention of a particular 
person is called for on any of the reasons men. 
tioned in Section 3 (1) (ai of the Act. The High 
Court is no doubt competent to decide whether 
a detaining authority had jurisdiction to pass 
an order of detention, or had applied its mind 
properly to Ihe question of detention or who- 
mer the detention order was passed mala fide 
or whether any of the grounds fell outside the 
scope of the Act or whether the order is invalid 
tor any other reason. But it is not open to the 
tourl to go into the question whether on merits 
detaining authority had jurisdiction to pass 
linn Tk Cr . o! 2 e,enlion ,,r to continue Ihe deten 

oMhni . — ( Cr ,he A(t is a sphere exclusively 
01 the detaining authority and upon this sphere 

■i.ihnr?, Url , cannot , encroach. It is the detaining 

l Q i? nC , w h 0?;c satisfaction as to whether 

retev^n? should be delained is material and 

b thn? n , U H der .. lhc L ? chcmc of lhe Act, and il 

the ar h ° n 7 * hlch has R0[ to sce whether 

judicial in C u ° f the partlcular P erson «rc pre- 
IhT I" 1 .. I?, the mmntennncc of public order, 

64 Rnm V i » S on! *^e P ai *t>^ular person are pre- 

ufe i?n fl 52U IL o R (1953 ‘ Bom 1953Cr 

(DB? 2, AIR 1953 B ° m 59 * 61) (Pi C) ,Pr 71 


^nm 3 eIe7nv Sa # SfnC ! 10 ? . of dc,a,n,n * authority 
Court. y ° ! nia!cr,n,s — Powers of Hlgb 

induce °l sufTic . ie f nc >’ of materials to 

N authorift b i C . C IVC sa, ) s ( ncUon of ,he (,elain * 
the High r * d T n ° l i faI1 lo consi( iered by 
High^OUri rnLnn? Ce ^ IS 001 ^Slidable. The 

KNUnfc TOreTnm nr?. CXni ?V, nC , whe,hcr the 
•Court l< vLf trwo . or false. All that the High 

ttPVivtr whffwi WUh * S <0 - SCC whethcr lhc 

r 1 communicated to the de- 

^^Utulipnah^rlfjh?* . CI ? a ^ lcc ^ hiiiii to exercise his 
jootalion apoinl?^ki 0 ' nnh effective .repre 
111 Cr U qiil »T l n 6 L 0Cdert(Qf t-detention.f 1 1902 

IVol. 12.1 Fn.D Vf‘ ^ ^ " " ;,U ' 


-S. 3 — Satisfaction of detaining authorities 

— High Court cannot enquire into truth or 
otherwise of fuels mentioned in grounds, 

11 i> for the Government to be satisfied as to 
Ihe trulii or otherwise of the facts contained in 
the grounds; and lliereatler it is lor Ihe detenue 
to make his representation before the Advisory 
Board, and then it i> lor the Advisory Board lo 
consider the representation and the evidence 
produced bv the Stale Government in support 
of the allegations and the evidence ii anv to tho 
conirary. and then come to it'' decision. The 
satisfaction being a subjective satisfaction of 
the Government and of the Advisory Board, il 
is not open to Ihe High Court to inquire into 
Ihe truth or otherwise of the facts mentioned in 
anv of the grounds. 1962 (1) Cr LJ 279: AIR 
1962 Cal 119 (120) (Pi B) (Pr 4) (DB). 

• 

-Ss. 3 and 7 — SulTiciency of material to 

arrive at conclusion that detenu is likely to 
Indulge in prejudicial activities is solely ques* 
lion for detaining authorities — Correctness of 
statements of past activities of detenu Is 1 not 
justiciable — Prejudicial activities alleged to 
continue till time of arrest — That activities In 
remole past were considered. Is Immaterial. 

Whether there is sufficient material for arrive 
ing at the conclusion that the detenu is likely 
lo indulge in prejudicial activities is a question 
solely to he decided bv the Detaining Authority. 
It is not necessary lhat such a conclusion should 
be arrived at on legal proof. It is well settled 
that the question whether the Detaining autho¬ 
rity was right in view of the material before it 
m issuing the order of detention is not justi¬ 
ciable. 


...» , 1 . luumai enquiry in me proceed 

mgs challenging the order under Ihe Preventive 
Detention Act is a limited one. The correctness 
of Ihe statements relating to the past activities 
of the detenu is not justiciable. Thus, the Court 
cannot examine Ihe past activities o| the detenu 
as alleged by Ihe detaining authority. The ren 
son for the exclusion from judicial scrutiny is 
that the satisfaction under Section 3 of the Pre¬ 
ventive Detention Act is subjective and no 
9 0Ur , t . c , an substitute its opinion of the material 
for that of the authority and thereby hold the 
satisfaction to be wrongly reached. Thus, if o 
detenu slates that the grounds alleged are false, 
he Court cannot adjudicate on the question of 

«54:"7rT 9 51 ! SC !« ET« ' U " 95 " 

rezrs: s-jk 

rial when preiudicial activities were alleged to 
continue till time of arrest R 1 

Per Srinivasa Chari J.The state of minA 
of a person who makes an order is pre-eminent 

malerfal C hefor hln i h ' S , kn °"' lc<lcc and if on the 
mail rial before lnm he comes to the conclusion 

that he is satisfied that if the detenu were 

allowed to be at large there was every likelihood 

°. f ,h's ">c>tmg innocent people to resort to 

violence, he would be justified in *- * - 

or f bl 1 X'S'Tte? 

lion. It IS a matter for subjective decision 
can never be subjected to an objective ff Tht 
satisfaction lhat is expected k nf ii.f 10 • . he 

« »,» *'io executive P \vh7c h is 

the dutv of maintaining penro v! » YJ*ij 

(1052) Hyd 122: 1952 Crl LJ lOM- M 
Hy.I 112 (114, 119) (Pt A ) (Prs 3 i 6) (I?B) 

S C , “; CU ™ "I -ro'-loloK authority 

(jj Where the Government of a ^ w : ; 
(led that any person is acting in a 
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judicial to public safety and maintenance ol 
public order makes an order detaining him, it 
is not open to the detenu to invite the Court to 
go into the question as to whether che satis¬ 
faction of the detaining authority was on pro. 
per or reasonable grounds. 52 Cri LJ 710 (2)i 
ELR (1951) Hvd 168: AIR 1951 Hyd 83 (85) 

(Pt B) (Pr 8) (DB). 

.-S. 3 — Power of High Court — Satisfaction 

of District Magistrate is required — High Court 
cannot examine material on which satisfaction 
ts based — High Court can only determine whe¬ 
ther on grounds supplied order of detention 
could not be passed — (Constitution of India. 

Art. 226) — (Criminal P. C. (1898), S. 491 1 . AIR 
1055 NUC (Madh B) 38*4. 

--S. 3 — Satisfaction under — Powers of 

Court, to determine. 

A detenu is not entitled to urge that High 
should enquire into the sufficiency of the mate¬ 
rial which was before the District Magistrate oi 
reasonableness of his satisfaction with regard 
to the detention of the petitioner. All that he 
can urge is that the satisfaction of the detain¬ 
ing authority is not a real satisfaction. AIR 
1951 Madh Bha 51 (54, 55) (Pt C) (Pr 13) (DBb 
•-S. 3 (1) — Satisfaction— Powers of High 

Court. , .. r .. . 

Per Mudholkar J. — As the satisfaction o( 
the Government is based on material which is 
proper for the consideration oi the Government 
the High Court cannot go behind it. B. N. 

Mukheriee v. State Government. Madhya Pra. 
desh. 1951 All WR (Suppl 21: 1951 Nag LJ 71: 

1LR (1951) Nag 1: AIR 1951 Nag 1 (2) (PI B) 

(Pr 4) (FB). 

-S. 3 — Powers ol High Court. 

Where it is amply clear that the State Govt, 
were in possession of facts on which they telt 
satisfied that it was absolutely necessary to pre¬ 
vent the petitioners from acting in a mannei 
prejudicial to the maintenance of supplies and 
services essential lo the community, the High 
Court cannot go into facts to find out whethei 
the facts were sufficient for ir 0 ",,?. 

the State Government or not 19a 3 BUR dti. 

1953 Cr LJ 1734: AIR 1953 Pat 3al (3o-) (PI A) 

(Pr 3) (DB). 

_S 3 _ Detaining authority must be satis¬ 
fied that it Is necessary to detain R«|*® n *2 E*! 
vent him from carrying on prejudicial activities 
-^Grounds supplied not irrelevant — Court can¬ 
not enter into their sufficiency. 

Before fhe Government can pass an order ot 
preventive detention under the Act .1 must be 
satisfied with respect to the individual person 
STw, 'activities are directed against one or 

is B not so*‘convincingly ilrelc^anfTml incapable 

2?” " isc ' in the satisfaction required for making 
®. 1>C r i ic (.ntsirte the scope of the inquiry ol 
'he onkr SCR 167- Rol. on. 1952 Cri LJ 

Sk: C MR Si P .1 374 (3761 (PI B) (Pr «1 

i DB, ‘ c , _ Power of Court lo question facts. 

iTTs nol open to the High Court to question 
ihl' farts stated in the grounds o. detention, oi 
^IhJr 1 those facts were sufficient to satisfy the 
whether . .. { order the detention of the 

^“M^| ll ia °or v. State. 52 Cri LJ 1175: 

ILR ^ Pal 716: AIR 1651 Pal 134 (135) (Pt B) 

(Pr 4) (FB). 


-S. 3 — Satisfaction — Nature of— Satisfac¬ 
tion based on wrong or false material — Effect 
— Jurisdiction of Court. 

It is settled law that satisfaction contemplated 
by S. 3 is the satisfaction of the detaining auth¬ 
ority and not that of the Court. From this it 
follows that the question that the material placed 
before the detaining authority upon which 
his satisfaction, was based was false or 
true or that he was misled in forming ihe satis- 
faction is irrelevant. So long as there is mate¬ 
rial before the authority on which the said auth¬ 
ority bases his satisfaction and proceeds to act 
thereon, the Court has no jurisdiction to scruti¬ 
nise that material. 1 Pepsu LR 447, Rel. on. 
52 Cri U 1438: AIR 1951 Pepsu 164 (167) (Pt B) 
(Pr 11) (DB). 

-Ss. 3, 7 — Detention grounds — Allegation 

against detenu — Power of Court to enquire. 

It is beyond the scope of a habeas corpus peti¬ 
tion to go into the question whether the allega¬ 
tions on which the grounds of detention were 
based, were without foundation for the simple 
reason that it is the subjective satisfaction of the 
authority that makes ihe order of detention which 
is required and not that of the Court. (1950) 3 
Pepsu LR 238. 

-S. 3 (1) (a) — Satisfaction — Duty of Court 

When an application is made challenging the 
existence of the satisfaction, what the Courts have 
got to see is whether there was the subjective 
satisfaction of the authority which made the order 
and not whether there were grounds upon which 
a reasonable person could be satisfied that it 
was necessary to make the order, the latter be¬ 
ing at times called an objective test of the satis¬ 
faction. (’51) 4 Sau LR 45 (47) (DB). 

25 (B). Power of Court — Grounds of deten¬ 
tion if justiciable. 

- S. 3 — Criminal P. C. (1898), S. 491 — 

Detention under Preventive Detention Act — Ap¬ 
plication under S. 491 — Extent of High Court’s 
power—All that can be seen in the proceedings 
is whether the grounds communicated are con¬ 
nected with the order of detention and whether 
Ihe order made was bona tide or mala tide. Ihe 
question of correctness of the grounds ol deten¬ 
tion cannot be enquired into by the High Court. 
See Criminal P. C. (1898), S. 491. AIR 1951 All 
456. 

-S. 3 — Constitution of India. Art. 22 — 


Grounds of detention — Consideration bv Court 
— The Courts can examine the grounds disclosed 
bv the Government to see if they are relevant to 
the object which the legislature has in view. But 
if the relevancy is placed beyond doubts the 
sufficiency of ihe grounds which gives rise to the 
satisfaction of the detaining authority is not a 
matter lor examination bv Court. (1958) 2 Andb 
WR 589: 1958 Mad U (Cri) 913: 1958 Andb LI 
1136: 1959 Cri U 160: AIR 1959 Andh Pra 73 
(76. 77) (Pt B) (Pr 8) (DB). 

-S. 3 — Satisfaction of authority — Powers 

of High Court — (Constitution of India, Art 226)# 
The satisfaction in S. 3 is that of the detain¬ 
ing authority and the High Court can only 
scrutinise the grounds furnished to see whether 
thev are in fact relevant to the object sought to 
be achieved. (1957) 1 An \\ R 97: (1957) RW 
LJ (Cr) 34: 1957 An LT 223: 1957 Cri LJ 703. 
ILR (1957) Andh Pra 167: AIR 1957 Andh Pr* 
143 (146) (Pt C) (Pr 11) (DB). 

_Ss. 3 and 7 — Power of Court to question 

truth or falsity of grounds. 
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the Court cannot go into the question ol 
truth or falsity of the statement of facts con¬ 
tained in the grounds of detention. If the facts 
stated in the grounds of detention are disputed, 
the remedy that the law allows to the petitioner 
is bv a representation to the Government. 1953 
Cri U 770: ILR (19531 5 Assam 66: AIK 1953 
Assam 97 (100) (Pt B) (Pr 21). 

-Ss. 3 (1) (a) (II) and 7 — Detention under 

— Grounds for — Power of Court to determine 
sufficiency of — Grounds should not be vague 
or Indefinite — Particulars of activities of detenq 
need not be supplied. 

In determining the validity of an order of 
detention under S. 3. the Preventive Detention 
Act, it is not open for the Court to determine 
the sufficiency of the reasons which induce the 
detaining authority to issue the order of deten¬ 
tion nor to investigate into the evidence upon 
which the authority was satisfied that it was 
necessary to detain the person concerned against 
whom such an order is made. The satisfaction 
required under the section must be the satisfac¬ 
tion of the authority issuing the order but such 
authority must be reasonably satisfied that the 
detention of the person is necessary for the se¬ 
curity of the State or the maintenance of public 
order or communal harmony and the Court in 
the exercise of its powers will be competent to 
determine whether such an order could have 
been made bv a person acting reasonablv and if 
it is found that the authority did applv its mind 
in passing the order, it will set it aside. AIR 
1949 Oudh 20, Applied. 

The omission of the word "particulars" in the 
Preventive Detention Act is not accidental but 
deliberate and decidedlv it has widened the scope 
of the detaining authority's discretion. He is not 
now required to supply the detenu with the 
particulars of his activities. But the elimination 
of the necessity of mentioning particulars does 
not take away from the detaining authority the 
responsibility of not leaving the grounds vague 
and indefinite. Thev must also be such as to 
enable the detenu to make an effective represen- 

. 0I J tr bim * lbe aforesa *d conditions arc 
not fulfilled, the grounds of detention cannot 
be called good and the detenus are entitled to 
be released. 

Held, on a consideration of the grounds sup¬ 
plied to the detenus that they were not good 
grounds and therefore, the detenus were entitled 
to be released. 1052 Crl LJ 660: AIR 1952 
Bhopal 1 (5, 6) (Pt D) (Prs 21, 29). 

3 (1) and 7 — Order of detention — 
wounds — High Court's powers to go into 
matter. 

An order of detention made bv the authority 
?^v Sin S i^risdiction under S. 3 (It of the Pre- 
fnhl k P et f enll0n Act has to be founded on cer¬ 
tain basic facts which rationally lend to the con. 

arS t0 ii.u vhi( i. h - lbe de,ainin « authority has 
Cniip» *• Although II is not open to the High 
10 question the sufficiency of grounds 

unnn i Ch ,e ? rdcr has bcen made or [o embark 

t& u- u € I* quiry mto the questions of fact but 

;• C °V rl cnn find oul whether the order 
AIR 1 QM 10 cr bee ? on ralional grounds. 

mi 'Si u '&£? 1959 sc > 335 ’ *'■ »»■ 

££ • p - C. (1898). S. 491 - 

Act (iQ^m de,Cn n° n under Preventive Detention 

fere r Powcrs of Court to inter- 

falsihT nflo r°V canno J investigate truth or 

whethor !i.. ParUcu,n ^ - 11 cnn <m»T consider 

Bon 1 or SSTm* C ° Uld raake , effec,iv « representa- 
on or mala fide on part of detaining authority 


See Criminal P. C. (1898). S. 491. 1964 (1) Crl 

U 515: AIR 1964 Cal 231 (DB). 

-S. 3 — Grounds of detention — Truth of — 

Powers of High Court — The Court has no power 
to investigate the truth or otherwise of the 
grounds of detention. 1962 (1) Cri LJ 311: ILR 
(1961) 1 Cal 276: AIR 1962 Cal 162 (164) (Pt B) 
(Pr 7) (DB). 

-Ss. 3 and 7 — Power of Court to question 

vagueness of grounds. 

The Court can only go into the question whe¬ 
ther the grounds supplied io the detenu are 
irrelevant or vague and can afford a basis for 
the subjective satisfaction of the detaining auth- 
oritv. 56 Cal \VN 427: 1953 Cri U 310: AIR 
1953 Cal 81 (82) (Pt C) (Pr 12) (DB). 

-S. 3 — Grounds of detention If Justiciable. 

Whether there is sufficient material for arriv¬ 
ing at the conclusion that a detenu is likely to 
indulge in prejudicial activities is a question solely 
to be decided by the detaining authority. It is 
not necessary that such a conclusion should be 
arrived at on legal proof. It is well settled that 
the question whether the detaining authority was 
right in view of the material before it in issuing 
the order of detention is not justiciable. ILR 
(1952) Hyd 122: 1952 Crl U 1076: AIR 1952 Hyd 
112 (114, 119) (Pt A) (Prs 3, 16) (DB). 

-S. 3 — Detention under — Grounds — Suffi¬ 
ciency of — If and when can be challenged in 
Court of law — Court not to Inquire Into truth 
or otherwise of facts stated therein. 

The power to issue a detention order under 
Section 3 of the Preventive Detention Act de¬ 
pends entirely upon the satisfaction of the ap¬ 
propriate authority specified in that section and 
the sufficiency of the grounds upon which satis¬ 
faction purports to be based, provided thev have 
a rational probative value and are not extraneous 
to the scope or purpose of the legislative provi¬ 
sion cannot be challenged in a Court of law, 
except on the ground of mala tides. The truth 
or otherwise of the facts which are mentioned 
as grounds of detention in the communication 
to the delenue cannot also l.c inquired into bv 
■Court of law. AIR 1954 SC 179 and AIR 1954 
MB 12a, Foil. 1958 MBLJ 1270. 

— Ss. 3 and 7 — Sufficiency of grounds — 
Power of Court to go Into. 

The power to issue a detention order under 
6 depends entirely upon the satisfaction of 
in„ aP T T Dr,n ' e aulhori,v specified in that see- 
1 .,h c T r r S l! r,c,cncv ol the Grounds upon which 
t£ h« o fa I* pU 1 rpor ‘* 10 be Based, provided 
exlraneoiK ,/n'” nal probn,lve valu e and are not 
five nrn.i scopc l ° r Purpose of the legisla- 

of Im p ?i CUn T bc challt ‘nged in a Court 
Court of r pl ° n hc eround of mala tides. A 

sr-i - &,-s& ■£ 

jSL I 

M 1 Jr 1 oi 76: . IL R (1055) Madh Bha 98- a?r 
M adh Bha 36 (39) (Pt E ) (P, 8 ) (DB^ l0 “ 

' UR 1955 Nre (»& Bha) 'Sift 

be examined ^by* Conrt. °* Rr0unds ~ When can 
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for examination by the Court; their sufficiency 
to give the detained person the earliest oppor¬ 
tunity to make a representation can be examin 
ed by the'Court but only !roin the point ol view 
oi seeing it it is relevant, i.t\, it can have some 
connection with the satisfaction of the Govern¬ 
ment. 1952 Cri U 1526: ILK (1931) Mvs 453: 
AIK 1952 Mys 85 (87) (Pi C) (Pr 7) (DB). 

——S. 3 ( 1 ) — Applicability — Detention- under 
after expiry of period of detention under Orissa 
Act (4 of 1948) — Legality — Reasonableness 
of satisfaction of detaining authority — Power 
of Court to investigate — Past acts of detenu 
— Relevancy of. 

It cannot be ruled as an absolute proposition 
of law ihat once a man is detained under a 
preventive detention me:*>hre (Orissa Maintenan¬ 
ce oi /Public Older Act) on the basis of his 
pie judicial activities, he cannot, on the expiry 
o! the term, again he detained on the selfsame 
grounds under the Preventive Detention Act. A 
man is to be adjudged bv his association with 
politically dangerous individuals, or his advocacy 
of a cause which, if pursued, involves manifes¬ 
tation of violence, sabotage, chaos and confu¬ 
sion in the present day political and economic 
set up of things, and is. otherwise, subversive 
of the ostnbished Government. Nor can it be 
said that the past acts of a man are not sale 
criteria oi his propensities. Ii the members ol 
of a particular group of agitators arc known 
to be. as a matter of habit, exploiting the situa¬ 
tion prevailing in the country, and it their poli¬ 
tical aims, as judged fr< m their past acts, are 
not offset bv anv change in their creed and if 
there be no reasonable ground to believe that 
the views of the particular member concerned 
have undergone fundamental change, these cir¬ 
cumstances would constitute reasonable grounds 
to the satisfaction of the detaining authorities. 
The Court cannot investigate into the authen¬ 
ticity ol the allegations on which orders of 
detention arc passed. Grounds which would be 
insufficient in one stale of things would bo 
overwhelmingly sufficient in another slate. So 
long and so far ns the conditions justifying neces¬ 
sity for prevention exists, a detention order 
made within the reasonable limits laid down by 
the Legislature would be quite justifiable. It 
would be bevond the Court’s power of inter¬ 
ference even if it does not (it within judicial 
strait-jacket. 

There is no fundamental or great divergence 
between the Preventive Detention Act <4 ol 
1950) and the Orissa Public Security Measures 
Act which was formerly in force. The relevant 
sections in both Acts arc almost identical. 

It may be assumed or acknowledged to be 
correct that for a certain period the past acts 
of a citizen will he a sufficient guide lor the 
authorities to control his movements, so as to 
prevent him from acting in a manner prejudicial 
to the public safety. What would be the parti 
cular period is not for the Court of justice to 
decide or define, but for the detaining autho- 
ritv to decide nor can any hard and fast rule 
be laid down ns to that. The detaining autho¬ 
rity is in a more advantageous position qf hav¬ 
ing all the materials before it. a large part ol 
which is not available to I lie Court. 52 Cr LJ 
110: 17 Cut LT 313: AIR 1951 Orissa 27 (27 to 
29) (Pts A, B. C) (Prs 5 to 7) (DB). 

_Ss. 3 'md 4 — Power of Court — Power to 

substitute Us ludgnieut for that oL, Government. 

In an application by a <(ctcnu ordered to be 
detained bv an uidei under Sections 3. and 4 
of the Preventive Detention Act filed under Sec 


lion 491, Cr. P. Code, or Article 226 of the 
Constitution, the High Court cannot treat deten- 
lion cases as though they were cases under trial 
bet ore it and to substitute its own judgment for 
that of the State Government. When the grounds 
communicated to the detenu are sufficiently 
precise and definite and cannot be said to be 
imaginary, it is not for the Court to scrutinise 
the evidence and seek to draw a different in- 
terc-uce Irom the facts slated from what has 
been drawn bv the State. 1952 Cr LJ 1101: AIR 
1952 Pat 298 (303) (Pt C) (Pr 13) (DB). 

0 -S. 3 — Grounds of detention — Jurisdic¬ 

tion of Court to determine correctness. 

It is not open to the Court to go into an 
attempted explanation of the facts alleged, in 
order to determine the correctness or otherwise 
ol tiie grounds of detention. 30 Pat 653, Rel. on. 
Jugarnalh Prasad v. State of Bihar, 1952 Cri 
LJ 493: ILR 31 Pat 97: AIR 1952 Pat 185 (192) 
(Pt D) (Pr 21) (FB). 

-S. 3 (1) — Extent of power of High Courl 

to examine grounds supplied to detenu. 

The grounds supplied to the detenu can be 
examined bv the High Court to see if the 
mandatory provisions of Clause (5) of Art. 22 
of the Constitution have been complied with, 
viz. 1 1) that they have been communicated as 
wood as mav be; and (2) they give definite and 
enough information so as to afford an oppor¬ 
tunity of making a representation to the de¬ 
tenu. Secondly, the grounds or facts (mate- 
rials on which the detaining authority says it 
has acted) can be examined to see if they are 
relevant to the object of detention and have a 
rationally probative value. Thov can also be 
examined, if the question of mala (ides is raised, 
the onus on that question being heavy on the 
detenu. The detenu mav. possibly in rare cases, 
show that the order of detention was mad* not 
on the grounds given, but for some other pur¬ 
pose. 

The statement that the High Court cannot 
question the correctness of the grounds means 
Ihat an investigation into the correctness or 
otherwise of the grounds, depending as it does 
on the believability of evidence, cannot be 
undertaken by the High Court because it is not 
the satisfaction of the High Court which is a 
condition precedent to the validity of the order 
but the satisfaction of the State Government. In 
sucli cases, whether there is an affidavit in 
replv or not the High Court is powerless to 
interfere. 52 Cri U 1231: ILR 30 Pat 653: 
AIR 1951 Pat 153 (156) (Pt D) (Prs 8. 9) (DB). 

-S. 3 (1) — Satisfaction of State Government 

— Function of Court — Contravention of Cons¬ 
titution of India. Art. 22 (5). 

The satisfaction, which Section 3 (1) speak.® 

of, is the satisfaction of the State Government 

It is not open to the Court to substitute its 
own judgment for that of the State Government. 
Thus, the sufficiency or adequacy of the facts 
on which the grounds of an order of detention 
are based is not a question which can be 
agitated in the Court, though if the grounds are 
vague and indefinite and afford no real oppor- 

tuni'v to make a representation, the Court may 
hold that there has been a contravention of the 
mandatory provisions of Article 22 (51 of the 

Constitution. 52 Cri LJ 406: ILR 30 Pat 630r 
AIR 1931 Pat 47 (54) (PI F) (Pr 20) (DB). 

-S. 3 (1) (a) — Merits of grounds — Power 

of High Court to enquire Into. 

Where the Government is prima facie satis- 
fied about the activities of the detenu, ithen it i» 
n,ot open to the High Court • to go into the 
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merits and enquire about the reasons of such 
detention. AIR 1949 All 748. Foil. AIR 1932 Sau 
12 (12) (Pi A) (Pr 3) (DB). 

26. Miscellaneous. 

f-Ss. 3 (1) (a) (ii) and 7 — 'Communicate the 

grounds’ — Communication, meaning ol— Com¬ 
munication means bringing home to detenu 
effective knowledge <>i facts — Detenu not 
knowing enough English to understand grounds 
served upon him — In such case, grounds should 
be in language which he can understand. See 
Constitution of India. Art. 22 (5). 1962 (1) Cr 
U 797: AIK 1962 SC 911. 


lion 80 of Code. See Public Safely — J. and K. 
Preventive Detention Act. S. 4. 1963 (1) Cri LJ 
765: AIR 1963 J and K 23. 

-S. 3-A — Arrest and service of order no! 

simultaneous — Effect. 

Non-service m detention order simultaneously 
with the arrest does not necessarily render the 
arrest illegal. It is all a question of substance 
whether 'ubsequenl service i< or is not a suffi¬ 
cient compliance with law. 65 Mad L\V 876: 
(1952) 2 Mad LJ 699: 1953 Cri LJ 224: AIR 
1953 Mad 41 (49) (PI E) (Pr 14) (DB). 

SECTION 4 


-S. 3 (3) — ‘Day’ meaning of — Twelve days 

— Mode of computation — Day on uhich order 
of detention is passed to be included — Order 
of approval passed by State Government after 
expiry of 12 days is of no avail — Words and 
phrases — ‘Day’ meaning of — Interpretation 
of statutes. 

Where the order of detention was passed hv the 
District Magistrate on 29th April. 1969. the order 
would lapse on the midnight between 1 0th and 
11th Mav, 1960. and lli»* order of approval passed 
by Sink* Government on the 111 h Mav. 1960, 
would be of no avail and remain in vacuo. It 
cannot resuscitate the initial order, dated 29th 
April. I960. AIR 1957 SC 23: AIR 1958 SC 163. 
Rcl. on. ILR (1961) 1 All 427. 

-Ss. 3, 11, 12 — Period of detention, who 

can fix — Advisory Board has no such power. 

There is nothing in the Act to indicate that 
it is tor the Advisory Board to fix Die period of 
detention; the Advisory Board will simplv reporl 
whether or not in its opinion there is sufficient 
material to justify an order of detention of the 
person concerned. 1962 (1) Cr LJ 279: AIR 1962 
Cal 119 (121) (Pt E) (Pr 9) (DB). 

"*S. 3 (1) — Detention under — Application 
under Section 491, Cr. P. C. — Government 
should produce and place on record original 
order of detention or n copy thereof permissible 
under law —- Unauthorised copy of order placed 
on record without objection — Subsequent pro 
auction of original order of detention — Arrest 
and detention cannot be held to he illegal — 
p - C. (185)8). S. 491. 52 Cri LJ 1215: AIR 
1951 Pcpsu 147 (148) (PI A) (Pr 2). 

——S. 3 — Prejudicial activilics — It mav be. 
Inal in some of the publications there are hardly 
any olTendinc portions but what has to be seen 

min? ™ m n u,a,i '-e clTert <)f «» «he publications. 
(I960) 62 Pun LR 257. 

SECTION 3-A 

——S. 3-A — Detention order not a warrant ol 

C. CS i ~ Provisions of S. 80, Cr. P. Code can 

W- c , x * cndcd ,0 detention order hv virtue ot 

nersoniK. T. Not n(>ccssar V to notify to the 
person the substance of the detention order at 

Wn mSn°L- us,odv - 1061 All U 270: 1961 All 
M C r i 1 *" 61 M Cr R *67: 1961 (2) Cr 

(543 6 L , WD (19 n 1 l , o An 3,6: AIR 1961 M2 
1M3. 544) (Prs 0, 7. 8) (DB). 

by Act d A ’, 5 , n a ” d 4 (a) and M (“ amended 
_V C ' f / 1951 ) — Construction of Section 5 

limHinfr iU 4 a an< ^ r 4 cannot be rend ns 
85* of S - 5 - Constitution of 
" i. Arl ,2«. See Public Safety — Preventive 

f^%i n A C, (DB)! 0 ' vS - 6 - 1053 Cr * U 3,0: AIR 

iri«iS rdw of - de,e ? ,ian is , not warrant 
vdU»,h meaning of Section . 80 of Cri- 

P- C. — Section. (4 idoQS^n^cpjtwol 


-Ss. 4 and 3 (as amended by Amending Act 

of 1931) — Detention order noi mentioning place 
°t detention— Failure to detain detenu in place 
determined in accordance with Section 4 — The 
detention order is n«d rendered invalid. ILR 
(1952) Rom 134: 1952 Cii LJ M: AIR 1932 Bom 
1 (4, 5. 6) (PI C) (Prs 15. 7. 11) (DB). 

-$. 4 — Invalid order under — Place bad — 

If renders order of detention Itself invalid — 
Proper order passed Inter — Effect — Detenu If 
to be released. 

( Merrlv because an order under Section 4 of 
!he Preventive Detention Ad. is invalid and would 
\ilialo the detention in a particular place which 
j s referred to in that order, the order of detention 
ilscir. winch has properly passed, will not 

he invalidated. II will remain a good order. An 
order of detention is quite a different thing from 
an order directing the detenu to be detained in 
a particular place. The latter mav he bad in 
some rases tor certain reasons hut the former 
mav he a perfectly valid and good order. If the 
factum of detention in a particular place be¬ 
comes illegal hv reason of an order under Sec¬ 
tion 4 being bad, it can he subsequently validated 
by a proper order made under Section I. In such 
a case the absence of a valid order directing that 
the detenu he detained in a particular place 
would not compel the Court to release the detenu 

a valid order directing his detention in a 
particular place is passed by a proper authority 
before his release. AIR 1950 Cal 274. Dist. 4*7 
Bom LR 396 (FCh Foil. 21 Bom Cri Cos 210.’ 
o3 Bom LR 717: ILR (1952) Bom 134: 53 Cr U 
81: A!R 19o2 Bom I (6 to 8) (Pt C) (Prs 13, 14| 
(UBJ, 

SECTION 5 

———S. 5 Jurisdiction of State Governnicut to 
detain person outside Jurisdiction — Constitu¬ 
tionality — Constitution of India, Article 245 

Within the ambit of entry 3 in the concurrent 

list urliamenl is supreme and sovereign and it 

can legislate with regard to all aspects of proven- 

U\c detention. It can therefore legislate eonlorr- 

ing upon the State a power to detain a person 

«d J« , r« , n rr,,orjnt jurisdiction. W Bom LR 602: 
ILR (1956) Bom 715. • 

'I s ' ?n£,f nd ."*(*) and ( b ) (as amended by 
Act 4 of lOol) — Construction of Section 5 — 
Constitution of India, Art. 245. “hi 

s ection 5 plainly provides for piisslng an’ order 
of detention of the would-be detenu even thoufch 
he is outside the territorial limits of the' jurisdie- 
ion of the Government, which max'rTmotin either 

tion does not draw any jiT 

berate and uniq^io^ 
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powers. The use of the words ‘merely’ is not in¬ 
tended to restrict the exercise of extra-territorial 
powers. Sections 3-A, 4 (a) and 4 (bl cannot be 
read as limiting the scope of Section 5. The con¬ 
text does not therefore narrow down to plain 
meaning of Section 5. The fundamental princi¬ 
ples that: (1) “All legislation is prima facie terri¬ 
torial and should be so construed ’, that (2) in a 
federation of States no State has. under normal 
circumstances, extra-territorial powers', and that 
(3) No detaining authority is normally entitled to 
order detention outside its own territorial juris¬ 
diction are not conclusive of the matter. These 
principles admit the legislative competence to con¬ 
fer extra-territorial powers but lay down that to 
warrant an intention on the part of the legisla¬ 
ture to enact legislation having extra-territorial 
effect, it is necessary that the intention must be 
clearly expressed. The unambiguous meaning of 
Section 5 cannot be whittled down for these rea¬ 
sons. Thus Section 5 is not limited to cases of 
unintentional exercise, by the detaining authority, 
of extra-territorial powers. 52 Bom LR 711; 30 
Cal \VN 532. Disting. (1946) All ER 79; (1940) 
2 All ER 372. Rel. on. 56 Cal WN 427: 1953 Crl 
LJ 310: AIR 1953 Cal 81 (84. 85) (Pt H) (Prs 36, 
41. 42, 43, 47. 52, 54. 55) (DB). 

SECTION 6 

-Ss. 6 (1) (b), 3 (1) (a) (2) —- Distinction bet¬ 
ween orders under — Grounds ol order under 
Section G (1) (b! — Satisfaction of District Magis¬ 
trate cannot be challenged. See Public Safety — 
Preventive Detention Act (1950). Section 3 (II 
(ai (21. 1962 (1) Cri LJ 173: AIR 1962 Manipur 
12 . 

-S. 6 (1) (b) — Sentence. 

Where certain public agitation was going on in 
the State and the order of detention of the peti¬ 
tioner was passed to prevent his participation in 
the agitation in the interests of maintenance of 
public order, and the petitioner, without challeng¬ 
ing the validity of the detention order, disobeys 
the order under Section 6 (1) (b) coupled with 
the attempt on his part to take part in a public 
meeting later, clearly shows that the stiff sentence 
was necessary and it cannot be said that the 
sentence of six months S. I. was a harsh sentence 
at all in these circumstances. 1962 (1) Cr LJ 
173: AIR 1962 Manipur 12 (14) (Pt B) (Pr 11). 

SECTION 7 
SYNOPSIS 

(Preventive Detention Act (1930), S. 7.) 

1. Scope and applicability. 

2. Communication of grounds. 

3. “Authority making the order”. 

4. “As soon as may be”. 

6 . “Grounds on which an order has been made . 

6 . Vagueness of grounds — General. 

7 . Vagueness of grounds — Illustrations. 

8 . No vagueness of grounds — Illustrations. 

9. Particulars whether should be given. 

10. Sufficiency of grounds. 

11. Supplementary grounds — When permissinie. 

12. Some grounds vague and some clear 

13. Some grounds beyond the scope of the Act 

— Effect. , 

14. Past activities whether can he considered. 

15*. Representation by detenue. 

16. Disclosure of facts — Sub-section (2). 

17. Powers of High Court. 

18. Burden of proof. _ . 

19. Pleas permissible In the Court 


20. Non-compliance of the section — Effect. 

21. Grounds under Section 7 — Power of Gov¬ 

ernment to modify. 

See Public Safety — Preventive Detention Act 
(1950), S. 13. 

1. Scope and applicability. 

®-Ss. 7 and 3 — Ground for detention — In¬ 


stigation of hartal with a view to promole law¬ 
lessness and disorder is a ground on which an 
order can be made under Section 3 (2). See 
Public Safety — Preventive Delention Act (4 of 
1950), Section 3. 1957 Cri LJ 10: AIR 1957 SC 
28. 

-S. 7 — Notice — Satisfaction based on two 

circumstances — One of them irrelevant — Effect 
on vilditv of order — (Constitution of India, 
Article 22). 

Where in a notice under Section 7 the reasons 
or the grounds for the detention order are stated 
to he: ( 1 ) that the petitioner had created dis¬ 
affection and discontent among the Muslims to¬ 
wards the Government and (2) that he persisted 
in activities calculated to disturb public peace and 
tranquillity. 

Held, that the spreading of disaffection against 
a party Government has been repeatedly held to 
be the right of every citizen in a democratic Gov¬ 
ernment subject to the condition that there should 
be no advocacy to violence or incitement to use 
violence or to resort to other illegitimate means. 
The petitioner could not therefore be said to have 
done anything illegal and his detention, inter 
alia, on the ground of spreading disaffection 
against the Government in the absence of any¬ 
thing to show that the said ground was of an 
‘inconsequential nature’ could not he upheld. 
AIR 1956 All 589 and AIR 1951 All 459, Rel. on. 
(2) that one of the grounds given in the Notice 
thus suffered from irrelevancy and as it was not 
possible to sav to what extent the satisfaction of 
the detaining authority was based upon his con¬ 
sideration, the notice was bad as a whole and 
the detention order based on it must be quash¬ 
ed. AIR 1957 SC 164: (1957) Mad LJ (Cri) 58, 
Rel. on. ILR (1957) 2 All 42: 1957 Crl LJ 1361: 
AIR 1957 AU 782 (794) (PI F) (Pr 23) (DB), 

-Ss. 7 and 3 — Grounds of detention — 

Spreading of disaffection against parly Govern- 

H’sp'reading of disaffection against a party Gov¬ 
ernment cannot be said to be a ground for in¬ 
ferring that the public order would not be main¬ 
tained. It is the right of every citizen in a demo- 
cratic Government to spread disaffection against a 
particular party Government. That right is, ol 
course subject to the condition that the disaffec¬ 
tion should not be so spread as to result in vio¬ 
lence and there should be really no incitement to 
use violence. AIR 1951 All 459, Foil. 19M Cr 
U 1152: AIR 1956 .All 589 (593) (Pt C) (Pr 7) 

1 7 — Jammu and Kashmir Public Security 
Act, Section 3 — Detention under — Grounds for, 
need not be supplied to detenu does not a PPty- 
See Public Safety — Jammu and Kashmir Pub¬ 
lic Security Act. Section 3. AIR 1952 Jammu and 
Hash 4. 

-S. 7 — That the detenu had eloped with a 

girl and married her would not e r n< J a "S t : r I 
peace — Ground is outside scope of Act. AIK 

Madh Bha 153 (153) (PI A) (Pr 2). 

-S. 7 — To take part in procession taken out 

bv socialist to protest against cut in rations, is 
not such prejudicial or subversive activity ** 
would endanger peace of city. AIR 1*5* ***■* 
Bha 453 (154) (Pt D) (Pr 4). 
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_$. 7 — Detention by o n e Stole in respect of 

activities In another State — Legality — Transfer 
of detenu from Jail In former Stale to jail In latter 
— Cancellation of order of detention by former 
Stale — Effect. 

The Stale of Bombay cannot for the purpose of 
(he Preventive Detention Act, 1950. pass orders for 
detaining a person found within its territory for 
activities in Madras, that is outside that Slate, 
or direct that such a person he interned outside 
the Bombay State, that is. in Madras. When such 
detention has been ordered but subsequently can¬ 
celled after the detenu had been transferred to a 
jail in the Madras State under Section 2 (2) of 
the Transfer of Detained Persons Act, 1949. it 
cannot be validated by the Madras Government 
serving a fresh order of detention. When once 
the Bombay Government has cancelled the order 
of detention, the proper procedure to be follow¬ 
ed, would be for the Madras Government to re¬ 
lease him and if they considered that he should 
be detained in the Stale of Madras a fresh order 
of detention should be served on him. In the 
absence of such a procedure, his detention in jail 
would be illegal and he would have to be releas¬ 
ed. 1951 Mad WN 81: 1951 Mad WN (Crl) 21: 
64 Mod LW 142: 52 Cr LJ 294: (1951) 1 MU 
174: AIR 1951 Mad 583 (585, 588, 589) (Prs 6, 13, 
14, 15) (DB). 

-S. 7 — After expiry of detention under Orissa 

Act, detenu can be detained under Central Acl on 
same grounds. 

Once a man is detained under a Provincial 
Preventive detention measure on the basis of his 
prejudicial activities he can on the expiry of the 
term, again be detained under the Central Act 
on the self-same grounds, particularly when 
there has happened nothing to show that his ap¬ 
proach, from the standpoint of his political creed, 
to the political, social and economical problems 
of the society has undergone any change. 17 Cul 
LT 313: 62 Crl LJ 110: AIR 1951 Orissa 27 (27) 
(P t A) (Pr 3) (DB). 1 9 

.7 — Grounds under, for detention have no 
tvtde divergence from those under Orissa Act which 
"'as in lorce — Satisfaction of detaining auth¬ 
ority under Orissa Act on previous occasion can 
dc relied on for salisfaction of detaining authority 
under Central Act — It is not for Court to de 
cide what will be particular period of detention. 

II hi 3I3: 52 Crt U UOs AIR 1951 Ortssa 
» (28) (Pt B) (Pr 4) (DB), 

r S- 7 Iasufflcleot ground — Member or 
Organisation not declared Illegal. 

c u S r!^ e or 8 a nisalions known as Bharatiya Jan 
no? ni anc * Gohatya Nirodh Samiti are 

JWl illegal organisations, mere membership of 
mese organisations cannot bring to delenu with- 
iokr of lhc Preventive Detention Act. 

(DB). 0 ' 1 ^ AIR 1956 Pat 1 (2) (Pt A) (Pr 4) 

7 a °d H — Detection order continued and 
v °“ a,s ’ " oi s '" ,piw - Le «*- 

rJii C . ,i0n 11 does no1 g° v em the order made by 
. 'f^en, confirm the original order of de- 

jSjJf fixed C ° nfirm ,he period of de,ention on¬ 
to S ec,ion 7 gives a very valuable right 

to rnnff* enu ..? nd . s h ou ld the Government fail 
delemi™ V ! h the Provisions of that section the 

not extend C i mm ,0 b , e released - bul ,his fact does 
it 4 * 1 ? ii? Prions to the orders to which 

teorternfj? 6 ' m ?rely domes Into play when 
Dlicabimvl 0 i,», de .^ieation 1 Is made and it has no ap¬ 
plicability! whatsoever to"the order confirming the 


order of detention or extending the period fixed 
bv that order. Consequently the tact that no 
fresh grounds of detention were supplied to the 
detenu after the order of detention has been con¬ 
firmed and extended by the Government does not 
make his detention illegal. AIR 1951 Punj 119, 
Dissent, from. AIR 1952 Bom 1, Rel. on. 1952 
Cri U 1093: ILR (1952) Pepsu 192: AIR 1952 
Pepsu 100 (101, 102) (PI B) (Prs 2, 4). 

-Ss. 7. 3. 11 — Order under Section 3 — Non- 

specificalion of period — Confirmation by Gov¬ 
ernment — Fresh grounds not necessary'. See Pub¬ 
lic Safety — Preventive Detention Act (4 of 1950), 
Section 3. AIR 1952 Pun] 406. 

2. Communication of grounds. 

• -S. 7 — Constitution of India, Article 22 (5) 

— “Communicate the grounds’ — Communica¬ 
tion, meaning of — Communication means bring¬ 
ing home to detenu effective knowledge of facts 

— Detenu not knowing enough English to under* 
stand grounds served upon him — In such case 
grounds should be in language which he can 
understand. See Constitution of India. Article 22 
(5). 1962 (1) Cri U 797: AIR 1962 SC 911. 

• -Ss. 7 and 3 — Order of detention — 

Nature of, slated — (Constilution of India, Arti¬ 
cle 22) — Consists of two parts, first part con¬ 
taining recitals in terms of one or more of sub¬ 
clauses (n| and (b) of Section 3 which may be 
called preamble and other part containing grounds 
contemplated by Section 7. It may also consist 
of third part namely the particulars if and when 
they are required or found to be necessary. See 
Public Safety — Preventive Detention Act (4 of 
1950), Section 3. 1959 Cri LJ 1501: AIR 1959 SC 
1335. 

• -S. 7 — Constitution of India, Article 22 (5) 

—Vagueness of grounds— Detenu, a layman in* 
experienced in interpreting documents without 
legal aid — Legal aid not available — Detaining 
authority should express grounds in language 
clear beyond doubt otherwise the grounds would 
be regarded as vague to enable the representation 
to be made. See Constitution of India. Article 22 
(5). 1953 Crl U 1241: AIR 1953 SC 318. 

• -S. 7 — Constitution of India, Article 22 (5) 

— Information conveyed to detenu must be suffL 
cient to make a representation against the order 
of detention — Nature of. See Constitution of 
India, Article 22 (5). 62 Crl U 373: AIR 1WI 
SC 157. 

~ 8. 7 (1) — Grounds of detention — Should 

be communicated by authority making the order 
—Requirement is mandatory — Order of deten¬ 
tion by District Magistrate — Communication of 
grounds by Governor on behalf of State — Sec¬ 
tion 7 is not complied with. ILR (1961) I All 
W7» 

——S. 7 — Sufficiency of grounds — Test (Cot*, 
slltullon of India, Article 22 (5) ). 

The fact that the petitioner would suffer no 
Hardship or prejudice by reason of sufficient 
particulars not having been already furnished to 
itlH 1 'f J5 nma,erial - . The question is not whether 
Jin^ H ,, m V n fact be prejudicially affect- 

SS* S b u ffft ‘S S V,S F s- 

K£(£,7p ! . SjVJuf (DB)" 280: AIR 


rrnL„i°? SlilUli f 0n of ,ndia > Article 22 (5) 
Communication of grounds to detenu ~ 

Grounds must be sufficient to enable thedetenu 
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to make his representation against the order at 
the earliest opportunity. See Constitution of 
India, Article 22 (5). 1959 Cri IJ 160: AIR 1959 
Andh Pra 73 (DB). 

* S. ' — Nature of activities to enable detenu 
to make effective representation should be given. 

AIR 1953 Madh Bha 153 (153) (Pi C) (Pr 3). 

■ Ss. 7 and 3 — Order of detention passed 

under Section 3 without giving grounds — 

Grounds o! detention communicated subsequently 
as required under Section 7 — Order passed 

under Section 3 need not itself contain grounds 
ol detention and is not invalid. Sec Public 
Safety — Preventive Detention Act (1 of 1950), 

Section 3. 1965 (2) Cri LJ 119: AIR 1965 PunJ 

270 (DB). 

—-—Ss. 7, 3, 4 — Detention under Section 3 by 
District Magistrate — Detention period extended 
Government without supplying Iresh 
Detention is invalid as being repug¬ 
nant to Article 22 (5) ol tlie Constitution — Con¬ 
stitution of India. Article 22 (5).*- See Public 

Safety — Preventive Detention Art (19501, Sec. 3. 

52 Cri LJ 1451: AIR 1951 PunJ 119 (DB). 

-S. 7 — Furnishing copy of grounds to de¬ 
tenu — Necessity of. 

It is not at all imperative under Section 7 to 
furnish a copy of the grounds to the detenu. 

Though it is desirable to supply such copy to 
the detenu as it would greatly facilitate the mak¬ 
ing of a representation Ibis would be Unneces¬ 
sary where the detenu had the grounds before him 
when he made the representation and was not 
handicapped bv a copy not having been supplied 
to him. 52 Cri LJ 1300: AIB 1951 Raj 69 (71) 

(Pt R) (Pr 6) (DB). 

-S. 7 — Duty of detaining authority. 

Section 5 has cast a duty on the detaining 
authority to supply the grounds o| detention to 
the detenu and if il has not done its duly and 
has thereby incurred a liability there is no rea¬ 
son why the detenu should make complaint to it 
and not come to the Court and ask for his re¬ 
lease on the ground that a mandatory provision 
of the statute not having been fulfilled his further 
detention has become illegal. Even if a 
detenu does make a representation in ignorance ol 
his rights, it cannot he said that the High Court 
should not consider what the duties of the de¬ 
taining authority were. (1950) 3 Sau LR 232: 

AIR 1951 Sau 13 (14) (PI B) (Pr 5) (DB). 
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a State, the Stale Government; if the order is 
made bv the Central Government, then, necessari« 
ly the Central Government. Thus there is nothing 
wrong i| an order of detention is passed 
by one District Magistrate and after his transfer 
the grounds are supplied by another District 
Magistatc. 53 Bom LR 127: 2! Bom Cri Cas 80: 
52 Cri LJ 418: ILR (1951) Bom 546: AIR 1951 
Bom 33 (41) (Pt B) (Pr 16) (DB). 

4. **As soon as may be”. 

@-Ss. 7 and 3 (3) — “Forthwith”, meaning 

of — “Forthwith’' and “as soon as may be*’ 
Difference between slated—(Words and Phrases). 
See Public Safely — Preventive Detention Act (4 
of 1950), Section 3 (3i. 1957 Cri LJ 10: AIR 1957 
SC 28. 


S. 7 — Communication of grounds — When 
made — Delay in furnishing grounds — 


The Act doc s; not fix Ihe time within which the 
grounds should be furnished to the person dc- 
tained. It merely stales that the communication 
must he as soon as »may be. This means reason¬ 
able despatch and whal is reasonable must 
depend on the facts of each case. No arbilrary 
time-limit can be set down. 

Whep the long delay in furnishing the grounds 
bps been adequately explained, the detention can¬ 
not be held unlawful on that ground. l\iagar 
Singh v. Slate of Punjab. 1952 SCJ 521: (1952) 
SC A 648: (1952) 2 Mad U 641: 1952 SCR 756: 
1953 Cr LJ 146: AIR 1952 SC 350 (352) (PI D) 
(Pr 9). 

•-S. 7 — Communication of vague grounds— 

Delay in supplying particulars — Detenu’s right 
to be released. 

Merc vagueness of grounds standing by itself 
and without leading to inference of mala fidcs 
or lack of good faith is not justiciable issue in 
a Court of law. AIR 1951 SC 157, Rel. on. 

Where the petitioners were given only vague 
grounds which were not particularised or made 
specific so as to afford them the earliest opportu¬ 
nity of making representations against their de¬ 
tention orders, and there having been inexcusable 
delay in acquainting them with particulars of what 
was alleged, the petitioners were 
he released. Ujegar Singh v. 


held entitled to 
State of Punjab. 


3. “Authority making the order". 

•-Ss. 7 and 3 — Delention order purporting 

to be made by Governor and signed by Home 
Secretary is not bad — Communication of grounds 
need not be made directly by the authority mak¬ 
ing the order — II mav be made through recognis¬ 
ed channel prescribed by the administrative rules 
of business — (Constitution or India. Article It»> 
(1) ) See Public Safety — Prevention Detention 
Act (4 of 1930). S. 3. AIR 1952 SC 350. 

_$ 7 — “Authority making the order” — 

Meaning of — Grounds’communicated by another 
District Magistrate — Legality — Constitution 
of India, Art. 22 (5). 

Article 22 (5), Consliluion of India, contem¬ 

plates that the grounds are to he furnished 
the detention; 


(1953) SCJ 521: (1952) 2 MU 641: 1952 SCR 756: 
1953 Cr U 140: AIR 1952 SC 350 (353) (Pt E) 
(Pra 11, 14). 

i ... i f • i • 1 • 

_S 7 (1) — Supplying grounds of detention lo 

detenu witbfn five days — Not merely directory 
but mandatory — Breach of, cannot be condon¬ 
ed. 

|P 1 I) |r M| l-» 1 - 

The use of the word “shall” and further; the 
combined use of the positive as well ns the nega¬ 
tive i in junctions’ conveyed in the expression 
soon as mav he but not later than five 
indicates that the Legislature wanted to make 
quite clear that the provision of law in this re¬ 
gard is, obligatory and not merely directory, 
breach cannot, therefore, 

(1961) 1 All 427. 


be condoned. 


as 

days’* 
it 


Its 

ILR 


^_ after 

U1C ___ therefore the words “the authority 

making flic order do not mean the individual who 
made it. What «is meant by' the words “the auth¬ 
ority making the order” isp if the order is made 


7 — 


by the 
Irate; if 


District Magistrate, the 
the order is made by the 


District Magis- 
Government of 


Delay in furnishing detention 
grounds — Effect — Constitution of India, ArU« 
cles 21 and 22 (5). Under Section 7 of the Pre¬ 
ventive Detention Ad. 1950 and Article 22 (0) 

of -the Constitution, the grounds of detention have 
to be. communicated to the detenu as soon M 
may be. There is no limit of time laid down m 
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Section 7 of the Act. In a certain measure and 
degree it is left to the executive, but the time 
taken for the furnishing of the grounds must be 
a reasonable time reasonable in the circumstances 
of each case. It is impossible to lay down a defi¬ 
nite. and unchangeable yardstick by which the 
Court must judge as to whether the time taken 
in a particular case was reasonable or not. 

In order that the detention should he valid and 
should be upheld by the Court not onlv must 
the order ol detention be talid. but there must 
be a substantial compliance with all the provi¬ 
sions of the statute. Therefore even though 
when the detenu was deprived of his personal 
liberty that deprivation was according In proce¬ 
dure established by law. if the Court finds that 
th.nl deprivation was continued contrary In the 
procedure established by law. the Court must 
hold that Article 21 has been contravened. Hence 
if after a person lias been detained grounds are 
not furnished within a reasonable time, his deten¬ 
tion becomes invalid as ho is bring deprived of 
his liberty mnlrarv to the procedure established 
by law. 

(Desirability of furnishing ground* within n 
week or 10 days of the detention, pointed null. 
In re Pandurnng Kashinath. 53 Bom LR 65: 21 
Bom Cri Cas 54: 52 Cri M 360: ILR (1951) Iiom 
190: AIR 1951 Bom 3(1 (30, 31) (IM A) (Prs 2. 3. 
6) (FB). 

S. 7 — Detention in February 1950 — 
Grounds served in March by the middle of the 
month — Supplementary grounds or particulars 
of grounds which were not new grounds but 
particulars ol grounds already given earlier serv¬ 
ed by the end of July 1950 — Held the 
detenu had been given the grounds of detention 
as soon as mav be’* and had been given the 
earliest opportunity of making representations. 
£ec Constitution of India. Article 22 (51. 1953 

Cri LJ 361: AIR 1953 Cal 129 (DB). 

—-S. ’ — ‘As soon as may be’ — Meaning of. 

ine words 'as soon :is may be’ appearing in 
Sec ion < ol the Preventive Detention Act have 
*o be interpreted ns meaning as soon as circum¬ 
stances permit the authority to furnish the 
grounds. No unreasonable <>r unjustifiable delay 
can bo allowed. (1953-54) 8 Moo PC 203, Ref. 

Uc !"V three weeks in furnishing the grounds 
*5*'“to unreasonable. ILR (1963) Hvd 459: 

(Pr 3 4MDB) ,843: A,R 1953 Hvd 277 f 279 ) ( p l A) 

} ~~ DeIn >' In furnishing grounds — Delay 
days held not unreasonable — Constitution 

Consider,"* that the grounds for detention 
\cred about thirteen paragraphs, from the large 

ni.tw. ° 1 ! nfor . n " ,| t <m available to the detaining 
authority the lime of 14 days which elapsed 

,_ C a lw ** n *hc order of detention and the furnish- 
f grounds held was not unreasonable in 
view of the provisions of Article 22. Clause (5) 

Roi" ao C °5 S, . ,,U,,0n ’. AIR Hvd 128: AIR 1951 
LJ tim. R wn°'Ik J L £ < 1952 1 H y d *22: 1952 Crt 

(Pr iuDB)™ 1062 Hyd 1,2 (115> U6) ,P * B) 
S. 7 — Scope — Non-compliance — Failure 
detention Kronnds ~ EITccl on eonllnuance of 

Section 7 of the Preventive Detention 
mimiinf a r ? un 4* of detention must be com- 
that he C n l0 , lhc <ic,CIUI >« soon as may be so 
.hi"' h , ave opportunity of representing 
Bfi* l 'f, r at ,, . ,he enrlies l moment. Non- 
det2ot:«!I e - W1,h lhls rc( I u i r ement makes the 
nermin P a '. m P ro P er .«nd the detention cannot be 

JfjjjpfH}ivV mz Hyd 


• ——S. 7 — Detention grounds — Delay in com¬ 
munication — It is a question of fact in each 
case whether there has been delay or not. Bom- 
palli Snthia v. Government of Hyderabad. 52 Cri 

U 1527: AIR 1951 Hyd 162 (1G3) (Pt C) (Pr 7) 
(FB). 

# -S. 7 — Duty of detaining authority — Time 

for furnishing grounds — Delay in furnishing — 
What amounts to — Test — Question of facts 
— The phrase ‘ as soon as may be” in Article 22 
t5i does not exclude reasonable time for formulat¬ 
ing the grounds on the material in possession of 
the authority — Tlu* time must necessarily vary 
with the activities of the person and other cir¬ 
cumstances of the case — It is therefore a ques¬ 
tion ol fact in each ease whether there has been 
delay. See Constitution of India. Article 22 to). 
52 Cr U 1402: AIR 1951 Hyd 128 (FB). 

-S. 7 — Unreasonable delay. 

If there be unreasonable delay in communicat¬ 
ing grounds of detention the words ‘ as soon as 
mav be" used in Section 7 arc not complied with 
and the detention becomes illegal. AIR 1951 Hvd 
43(43) (Pr 2) (DB). « - 

“—S. 7 — Detention grounds — Communica¬ 
tion of — Delay in — Dehiv <>i 18 davs between 
the date <1 the order ot detention and the ac¬ 
tual service ol Hie grounds.ol detention is not an 
unreasonable delay - Constitution of India. Arti¬ 
cle 22 (51. 52 Cri U 282: ILR (1950) 29 Pal 092: 
AIR 1951 Pat 389 (392) (Pi D) (Pr 8) (DB). 

——S. 7 — ‘As soon as may be’ meaning of — 
Grounds not communicated within reasonable 
time — Validity of detention — Criminal P C. 
(1898), Section 491. 

The words ‘as soon ns may 1*0’ in Section 7 
of the Act mean that the grounds of detention 
should be communicated to the detenu within a 
reasonable time and if this is not done the deten¬ 
tion must |>e regarded as illegal. The reason is 
that the law gives n detenu a valuable right to 
make n representation to the Central Government 
or the State Government, as the case mav be, 
against his detention and unless the grounds of 
detention are communicated to him within a rea¬ 
sonable time his right to make the representation 
is really affected thereby. AIR 1948 All 225 Rel. 
on. 


(Delay of one month and eleven days held war 
not reasonable and therefore detention held ille¬ 
gal). (1950 ) 2 Pcpsu LR 471: AIR 1952 Pensu 61 
(62) (Pt A) (Pr 5). 

S. 7 — Inordinate delay In supplying grounds 
— Supplementary grounds supplied pending ap¬ 
plication of detenu to Court — Legality of deten¬ 
tion. 


Communication of the grounds to the detenu 
has to be made as early as possible regard being 
had to all attendant or likely exigencies. Inordi¬ 
nate delay in communicating the grounds of 
detention vitiates the order and renders the deten¬ 
tion improper and illegal. Further the defect that 
is engendered by supplying belated and vague 
grounds is not cured by supplementary and more 
specific grounds supplied pending an application 
fe? 1 ! < £ ,cnu ' h „ e H'RhCQurt for his release. 

p 0) r, ps " LR 394: AIR 1951 Pcpsu 84 (85) 
I* M 3* 6), 

7 — goon as mav he” — Mennln* 
-Criminal P. C. (1898), S 491. * 


of 


«... . . HU. t 

* contention is based on the question, pf 

fhi Vrn rJ f ° f ,he , G ° ven ™CRt to explain why 
™L R ^TK ds TS* - not ’ furais hcd sooner than they 
RoM*; J h h!’ ,S ‘-\ dH^Uon of faqt on which 
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find a place in the petition under Section 491. Cri¬ 
minal P. C. 52 Cri LJ 1.100: AIR 1051 Ra| 69 

(71) (Pt A) (Pr 6) (DB). 

5. “Grounds on which an order has 
been made**. 

#-Ss. 7 (1) and 3 (3) — “Grounds on which 

an order has been made'* — Meaning of — Ex 
prcssion does not bear same meaning in Section 3 
(3) and Section 7 (1) — Report under Section 3 
(3) not accompanied wilh the verv grounds com¬ 
municated to detenu under Section 7 — Suffi¬ 
cient compliance. See Public Safetv — Preven¬ 
tive Detention Act (4 of 1950). Section 3 (3). 
1957 Crl LJ 5: AIR 1957 SC 23. 

-Ss. 7 and 3 — Reference of case pending as 

one of the grounds — As the detention did not 
rest on this ground alone the detention could not 
be held to be illegal even if there was any case 
pending against the person arising out of any 
one transaction. See Public Safetv — Preven¬ 
tive Detention Act (4 of 1950), Section 3. AIR 
1953 Assam 63. 

-S. 7 — ‘Grounds on which order has been 

made” — Interpretation of — Constitution of 
India, Article 22 (5) and (6). 

The words “grounds on which the order has 
been made” are to be considered in con¬ 
text of the Constitution and the Preventive 
Delenlion Act. Article 22 (6) contemplates that the 
detaining authority, while furnishing grounds of 
detention, is required to state facts on account 
of which he is satisfied that the detention is 
necessarv in the interest of the security ot the 
State, maintenance of public order, etc. The 
only privilege a detaining authority can claim 
against disclosure of facts is on grounds of pub¬ 
lic interest, if no tacts at all lending to the 
detention of a detenu are to be mentioned in the 
grounds which are to be furnished to him. then 
obviously the intention underlying the enactment 
of Article 22 (0) is frustrated. 53 Bom LR 127: 
21 Bom Cri Cns 8ft: 52 Crl U 418: ILR (1951) 
Bom 540: AIR 1951 Bom 33 (37, 42. 43) (Pt C) 
(Prs 5, 19) (DB). 

-S. 7 — Communication of grounds — Pur¬ 
pose of — Constitution of India, Article 22 (5). 

The purpose of Article 22 (5) of the Constitu¬ 
tion and Section 7 of the Preventive Detention Act 
clearly is that the grounds which are to be 
furnished to the detenu should be sufficient o 
enable him to make an effective representation to 
Government in the matter of his detention. If a 
statute is to be construed in such a wav that a 
representation provided for bv it can never be 
effective, the provision itself becomes meaning- 
less in practice. Unless the facts and particulars 
on the basis of which the detention is ord ?™ d 
are furnished to the detenu in the grounds which 
are Given to him so soon as may be after deten¬ 
tion. he cannot possibly make an ! ’ 

presentation to Government against his de, ®" l V™- 
Thus the scheme ot the Act is not merely to iin 
port mechanically.the language of Clauses (a) and 
(b) of sul.-scclion (1) of Section 3 of me 
Preventive Detention Act into the grounds; g.yen 
under Section 7. but to give all facts, part.cu ars 
and details on which the detention is base • 
■Q R nm i r 127: 21 Bom Crl Cas 80. 52 Lrl LJ 
418' ILR (1951) Bom 646: AIR 1951 Bom 33 (43) 
(Pt D) (Pr 20) (DB). 

_S. 7 — Grounds — Membership of Com¬ 
munist party which was declared an unlawful 
body under Section 16 which was dc . c, « red 
void' — Declaration also is void — Being mem¬ 
ber of Communist Party, one of grounds of de¬ 


tention — Detention is not rendered invalid — 
(Criminal Law Amendment Act (1908), Section 16) 
— (Constitution of India. Articles 19 (1) (c), 19* 
(4) and 22). AIR 1955 NIC (Cal) 1009 (DB). 

-S. 7 — Grounds of delenlion — Detenu be¬ 
ing member of Communist Parly. 

The orders of detention are not invalid be¬ 
cause of the statement in the grounds that the 
organisation to which the detenu belongs has been, 
declared an illegal organisation and therefore 
is an illegal organisation. It has never 
been held by the Supreme Court that an order 
declaring the Communist Party to be an illegal 
organisation is illegal. This particular ground has- 
been before the Supreme Court on a number of 
occasions and no suggestion has ever been made 
that it is an improper and a bad ground. Further 
the gravamen of the allegation made in this ground 
is that the detenu belongs to an organisation, 
which is committed to violent and subversive 
acts and which has as its main objects the over¬ 
throw of the State bv violence. Such being the 
case it is of little importance whether such an 
organisation has or has not been declared to be 
illegal. On a fair reading of the ground it would 
appear that the detenu is regarded as dangerous- 
not because he is a member of an illegal organi¬ 
sation but because he is a member and assists 
in the activities of an organisation whose objects 
are said to be a danger and a menace to the main¬ 
tenance of public order and the security of the 
State. 1953 Cri LJ 361: AIR 1953 Cal 129 (133. 
1W) (PI B) (Prs 30, 31, 32) (DB). 

-Ss. 7 and 3 — Ground for detention — To* 

consider its relevancy, grounds must he regarded 
as whole— Ground showing association ot dete- 
nue with proclaimed dacoit is a relevant ground. 
See Public Safetv — Preventive Detention Act (4 
of 1950). Section 3. 1955 Cri LJ 476: AIR 19.).? 

Madh Bha 36 (DB). 

_S. 7 — Delenlion grounds — Necessity t» 

disclose all grounds — Constitution of India, 
Article 22 (5) and (6). 

The grounds on which the order of detention 
has been made must be communicated to the per¬ 
son detained and the right to get the grounds on 
which the order of detention has been made is 
one of the fundamental rights. The I 
Detention Act (4 of 1950) has quite properly gnen 
Sue consideration to that fundament.right 
embodied in Article 22 (5) of (Constitution 

and detaining authority, under Section , Prc 
ventive Detention Act, is bound to furnish the 
Grounds on which the order of detention has been 
m ule He is not at liberty to disclose some and 
withhold other grounds on which the order is 
made. It some of the grounds on which the 
order has been made are not communicated 
the detenu, then lie is not in a position to make 
■in effective representation winch lie has the right 
,o do under Article 22 (5, «f the Const,tut.on 

There may be a number of grounds in sU PP 
of the order, but the authority- making the ®rd 
must be held entitled to base the order ol deten 
Hon only upon some out of the many grounds 
In his possession. It is only those grounds on 
which the order has been made that have to b 
communicated to the detenu. 

cj's jrsjssK JFiSn*•£ 

(DB). 
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-.7 — Vague grounds — What are. 

Grounds of detenlion can be regarded as being 
vague only if they are couched in such langu¬ 
age which makes it impossible for the detenu to 
make an effective representation to the Advisory 
Board. If they are understandable bv the detenu 
to enable him to make his representation to the 
Advisory Board, the grounds would be certainly 
regarded as clear and unambiguous. This is 
especially so when the detenu has actually made 
a representation. ILR (1953) Hvd 459: (1953) Cr 
LM845: AIR 1953 Hyd 277 (279) (P« D) (Pr 6-b) 

i-S. 7 — Detention grounds — Statements 

In — Vagueness — Test. 

The test as to when the grounds of detenlion 
can be held vague is that if on reading the 
ground furnished it is capable of being intelligent¬ 
ly understood and is sufficiently defined to fur¬ 
nish materials to enable the detained persons to 
make representation against the order of deten¬ 
tion. it cannot be called vague: AIR 1951 SC 
270, Foil. Bompalli Sathia v. Government of 
Hvderabad. 52 Crl LJ 1527: AIR 1951 Hyd 102 
(162, 163) (PI B) (Pr 6) (FB). 

•-S. 7 — Grounds supplied to detenu when 

can be called vague — Test. 

Vague can be considered as the antonym of 
definite*. If the ground which is supplied is 
incapable of being understood or defined with 
sufficient certainty it can be called vague. It 
must vary according to the circumstances of the 
case. It is however, improper to contend that 
a ground is necessarily vague if the only answer 
ol the detained person can be to deny it. If, on 
reading the ground furnished it is capable of 
being intelligently understood and is sufficiently 
definite to furnish materials to enable the detain- 

7? ake . a ^Presentation against the 
order of detention, it cannot be called vague. 

Where the detenu after intelligently understand- 
ing the ground, has procured the certificates to 
contradict its statements, the ground cannot be 

****** sss-s-"-wa 

!Sf; m? ,'pTil ( ?^ 3 )“(FB|“ ™» Hyd 1 » 

S. 7 — Grounds lo be supplied — Nature of 
— Non-compliance with section — Effect — Test 
to determine vagueness or precision of grounds. 

It is to be noted that the grounds are not 
Risen to justify the detention but to afford the 
detenu a chance to make a representation. The 
grounds furnished must be clear, precise and must 
disclose facts except those which the detaining 
authority considers to be against the mihlir 

fa Mo* lerve SC th Se; 0,herw »*?* ,hc Rounds would 
!, *° sene the purpose for which thev «•»» 

!? C , n ht ed H. b , V lhe Parl i araenl - The discretion give™ 

not'^n aulhonl >' under Section 7 K (2)ls 

not to be exercised capriciously and if r , 

£?£? Hr 


f 

—S. 7 — Detention grounds — Form of — 
Conclusion from facts — Necessity to reproduce 
words of S. 3. 

It is true that the grounds to be supplied to 
the detenu under Section 7 must give some parti¬ 
culars of the acts ascribed to him as well as the 
conclusions drawn from those acts but it is not 
necessary that they should meticulously reproduce 
the relevant words of Section 3 itself. AIR 1951 
SC 157, Ref. 

Section 7 merely mentions “the grounds on 
which the order has been made" and does not 
prescribe any form of the grounds. From this 
it is legitimate to infer that all that is necessarv 
is that the grounds should be such that should en¬ 
able the detenu to make a representation to the 
proper authority and this condition should be re¬ 
garded as amply satisfied when the grounds con¬ 
tain the particulars of the detenu's activities, on 
account of which the detaining authority formed 
his satisfaction that it was necessarv to order his 
detention and it is also stated therein what the 
nature of the conclusion arrived at bv the detain¬ 
ing authority was. 

Where after giving the particulars of the 
detenu’s acts, it was stated in the grounds sup. 
plied that the detention had been ordered to en- 
sure the maintenance of public order, evidently 
what was meant was that the activities of the 
detenu were prejudicial to the maintenance of 
public order and he was being detained with a 
view to preventing him from indulging in those 
activities. 

The words used for the conclusion are no doubt 
capable of improvement and probably the better 
way of saying was that the detaining authority 
nad come to the conclusion or had formed the 
opinion that his activities were prejudicial to the 
maintenance of public order, but the defect is 
not material. (1951) 3 Pepsu LR 238. 

0. Vagueness of grounds — General. 

f 7 — Vagueness of grounds — Partlcu- 

22 eve " ,s ln , on,n K — If lo be definitely 
staled — (Constitution of fndla. Article 22). 

varv wfih'ih 2 *. reln * iv ® ,erm - I,s meaning must 
ir ik . he fac,s and circumstances of each case 
i J be s,a ' cment of facts is capable of being 
SSSJ ,k nde J rs . to . od and is sufficiently definite to 
,he . delnincd Person to make his repre- 
ih»! ".’. ,t , cann ° l ^ said that it is vague. Fur- 

mo o * " h "‘ has ,aken Pl«e. can be 

fre vf. nnUe .'? Sla L ed ,han ,hose of events which 
thin™ n,." h ? ol I l . nR - In ,he very nature of 
{S'r * ' l f e m T. ob J ect °f ,h e Act is to prevent 
in J ro1 ? doinR something which comes with- 
CiJ"* purview 0 f any one of the sub-clauses of 

SC UU “r f SCC,I0 J 3 (1) of ,hc Acl - AIR 1957 

Slatew r 0 "’ u>t« r r h i Chandra Ganguli v. 

inn uJ'i P m «A M 9 Cr U 1601: 1960 SC J 303: 

1959 Jr*.if 2 ?° : I* 96 ®) 1 SCR 411: AIR 

ao “ sc *335 (1341) (PI B) (Pr 13). 

OrdM^’nf a”? 3 ..~ Grounds °f detention vague — 
o f detention is bad. See Public Safety — 

1062Til'ci? 1 Ms? Ac ' 14 ot 195 °l. Section 3. 

w _ 11 ) Crl u 279: AIR 1902 Cal 119 (DB). 

— VanL^e C °P s '** u 'i°n Of India, Article 22 (5) 
being K inMif aP °n Kr ° Un j S ~ Grounds capable of 
definite Tof,5 ? l L y u f d ? r ? tood and sufficiently 
ed person r‘V aleMls 10 enablc ‘ he detain- 

SSf 1 ! ^ defeS D -Gro^dfare 0t 

Ar “= »•»!• 


1180 PUBLIC SAFETY — PREVENTIVE DETENTION 
public interest. AIR 1951 Madh Bha 51 (55, 

i> 


1951 Madli 
(Prs 14. 15) (DB). 


(ol. 

The 

dis- 

the 


52 


of 


of 


the 

56) (PI D) 

■—*S. 7 — Constitution of India. Article 22 
1 61 — Basis of "rounds — Disclosing of — 
'detaining authority is under no obligation In 
close Ihc basis of the allegation i. e.. 
particulars ol the allegation cm which the deten¬ 
tion is made — Grounds of detention cannot be 
said to be vague and indefinite for the reason that 
they do not contain the basis of those grounds. 
See Constitution of India. Article 22 (51 iOi 
C ri LJ 688 : AIR 1951 Mad 182 (DB). 

-S. 7 — Grounds — Particulars — Duly 

detaining authority — Vagueness of grounds 
Effect of. 

It is well settled that whenever the grounds 
•detention are found vague, the detenu is entitled 
to an order ol release from the Court. What 
constitutes vagueness has to be determined by 
keeping in view the purpose for which the grounds 
are supplied. They are supplied in order to en¬ 
able the detenu to make a representation to the 
detaining authority refuting the correctness of the 
involved facts and inferences founding the grounds. 
They can be held to be vogue if the minimum of 
information which will enable the detenu to pre¬ 
sent a case in bis expected representation is not 
available on the fare of it. Vagueness also consists 
in that the reasons of apprehension of ihc detain¬ 
ing authority are too remote, being mere possibi¬ 
lity upon possibilliv or contingency upon contin¬ 
gency. If under the cause-and-effect rule circum¬ 
stances reveal no proximity between the appre¬ 
hension and the possibility of his future activities 
and the reasons given for the preventive orders. 
Ihev can be considered vague. That a detenu is 
ol a desperate character and his political creed 
is communism are too vague and are not sufficient 
to enable the detenu to make a representation to 
Ihe authorities concerned. 52 Cr LJ 110 : 17 Ciil 
LT 313: AIR 1951 Orissa 27 (28) (PI B) (Pr 4) 
(DB). 

-S. 7 — Constitution of India. Article 22 (51 

— Insufficient and vague grounds — Violation of 
safeguards under Article 22 (5) — The detenuo 
•deserves to he released. See Constitution pi 
India, Article 22 (5). 1956 Cri LJ 86 : AIR 19o6 

Pat 1 (DB). 

-S. 7 __ Grounds — Vagueness — Non-mention 

of time of activities of detenu. 

It is not always necessary that Ihe lime ol 
.particular activity of the detenu must also 
given in order to make a ground explicit, il 
otherwise it is clear enough to make the detenu 
understand what is being complained against him. 
The question what information would he sufficient 
to enable the detenu to make a proper represen¬ 
tation has to be decided with reference to the 
facts of each case and it cannot be held as a 
■general rule that without specification of time of 
the activities the ground would always be cons,. 
<lcrcd to be vague and indefinite. 52 i r LJ nuu. 
AIR 1951 Pfpsu 134 (134) (Pr 4). 

-S. 7 — Grounds supplied vague 

-breach »f Article 22 (5) of the Constitution — 
Older of detention becomes illegal. See Consti¬ 
tution of India. Article 22 (5). AIR 1955 
(Puni) 5712 (DB). 

-S. 7 (1) — Grounds supplied vague and in¬ 
definite — Detention not justified by Rounds — 
•Order of detention is bad. AIR 1931 I un.i lu7 
(159) (PI A) (Prs 4. 5) (DB). 

-S. 7 — Grounds of detention vague and in¬ 
definite to enable the detenu to make a represen¬ 
tation — Detention is illegal and the detenu 
should be released. AIR 1951 PunJ 8 (9) (Pt A) 
<Pr 2). 


a 

lie 


ACT (1950). S. 7. Note 0 
7. Vagueness of grounds — Illustrations. 


S. 7 — “V; 


ague grounds*’ — What are. 

, "T, ° f ! he t grounds had an y ‘late or time 

been men honed. In one of the grounds in which 
it was alleged that the petitioner 
■ legal strikes not only was there no mention of 
the dale but no particulars 


— II is 


55 NIC tion. 


organised 
there no 

r . . • , . wer e given as to the 

place or places where the alleged strikes were 
said to have occurred nor of the persons against 
whom they were alleged to have been directed. 

HeJd, that these grounds were in terms which 
were too vague to enable the petitioner to make 
:.n adequate representation. AIR 1953 SC 318, 
Foil. 1954 All U 6 : 1954 All WR (HC) 34: 1954 
Ur LJ 685: ILR (1954) 2 AH 239: AIR 1954 All 
315 (316, 317) (PI B) (Prs 6 , 13, 15) (DB). 

-S. 7 — Detention for maintenance of public 

order — Ground supplied mentioning breach of 
public peace and helping another to go under¬ 
ground — Sufficiency of. 

The ground supplied to the detenu that he with 
another person tried to chalk out a programme 
for the breach of the peace is not enough to 
detain him in order to prevent him from acting 
in anv manner prejudicial to the maintenance of 
public order. Such disclosure of ground conveys 
nothing. A breach of peace may affect only a 
limited number of persons but breach of public 
order conveys the idea of actions on the part of 
individuals acting ns a community calculated to 
disturb the pence. Thus Ihe ground has no causal 
or direct connection with the maintenance of 
public order and is far loo vague and indefinite. 
So also to help a person go “underground'* can¬ 
not be a ground for detaining a person unless 
such rendering of help is connected with Ihe 
maintenance of public order. 52 Cri LJ 732: ILR 
(1951) 2 All 493: AIR 1950 All 709 (711) (Pt C) 
(Pr 8 ). 

-S. 7 — Grounds of detention — Particulars 

— Sufficiency. 

It is absolutely necessary that the grounds of 
detention supplied lo a detenu must be quite defi¬ 
nite as well ns precise. 

A ground of detention stating that the detenu 
used to meet certain dacoit whenever lie came 
to the detenu's village is absolutely vague and 
indefinite. So also a ground, which states that 
I lie detenu had given shelter to the gang of that 
dacoit in his village at some period before the 
date when the detenu was taken under detention, 
and I ha* in this wav and also other wavs, the 
detenu had directly or indirectly helped the da- 
coifs in their activities. (1950) 3 Sau LR 232: 
AIR 1951 Sau 13 (14) (Pi \) (Prs 3, 4) (DB). 

-S. 7 — Detention grounds — Vagueness — 

Slatement In grounds lhal delcnu was responsible 
for strike — Fact that strike was illegal not men¬ 
tioned — Ground If vague. 

Merely stating in the grounds for detention that 
Ihe detenu was responsible for strikes amongst 
the labourers without mentioning whether they 
were legal or illegal is not a ground of such pre¬ 
cision or adequacy as to enable the detenu to 
make a representation against the order of deten- 
AIR 1949 Pat 236, Foil. 1952 Cri U 


683: 


AIR 1952 Bhopal 6 (12) (Pt E) (Pr 21). 

-S. 7 — Grounds of detention — Insufficiency 

— Grounds and facts — Distinction — Constitu¬ 
tion of India, Article 22 (6). , . 

Insufficiency of the ground supplied to a detenu 
would not render the detention order invalid aD 

'"unreasonable delay however in communicati™ 
of the grounds or communication of inadequate 
vague and indefinite grounds .would make funner 
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detention of the detenu illegal. Distinction be¬ 
tween ‘facts’ and ‘grounds' pointed out. 

Where the grounds stated that the detenu (a 
wholesale licensed dealer in foodgrainsi was 
uigagamg hiinselt in the activity ol hoarding consi¬ 
derable quantity of food-grains trom out of their 
normal circulation so vitally necessary lor the lilt 
ol the community and thereby olTcndcd against 
the provisions of Section 3 |ti (ai (iii) and also 
disclosed that the object ol such hoarding was io 
profiteer bv selling the hoarded stock in the 
blnckmarkct. 

Held, that Ihe grounds disclosed were not in¬ 
sufficient for enabling the detenu to m ike a re¬ 
presentation. although all the .sources ol inioriiia- 
tion which led the authorities to the conclusion 
that detention was essential to prevent the detenu 
from selling in black-market, were not disclosed. 

Selling in the black-market amounts to interfer¬ 
ing with the normal supply to the community at 
large. 

The act complained of was not done bv him 
as a licensed dealer but stood completely outside 
it. Hence, it could not be argued that the self¬ 
same act of the detenu, as a licensee, could be 
dealt with in a punitive measure rather than pre¬ 
ventive. 17 Cut LT 1U9: 52 Crl LJ G79: ILR 
(1951) Cut 387: AIR 1951 Orissa 251 (253 lo 255) 
(PI A) (Prs 7, 9 to 11, 17, 18) (DB). 

-S. 7 — Vagueness of grounds — Tcsls of 

vagueness. 

Whenever the grounds are found vague, the 
detenu is entitled to an order of release from the 
Court. They can he held to he vague if the 
minimum of information that will entitle the 
detenu to present a case in his expected represent 
tation is not available on the face of it. Besides, 
the vagueness consists in that the reasons of ap¬ 
prehension of the detaining authority are loo 
remote being mere possibility upon possibility or 
contingency upon contingency. Merely saying 
that detenu is a dangerous character and his 
creed is communism, is not sufficient. 

It is not lor the Court to consider the falsity or 
otherwise of the allegations. It is the function 
Oi the Advisory Board. 17 Cut LT 313: 62 Crl LJ 

l itmL 1 * 1 0r,ssa 27 (28, 291 ,PI C) (Prs 6 ’ 

7J (DB). 

Z 7 — Duty of detaining authority — 
Grounds lo be specific and precise. 

oeclion 7 of the Preventive Detention Act which 
compels the detaining authority to supply persons 
deprived of their liberty without a trial and to afford 
tnem an opportunity of making n representation 
or the purpose ol clarifying their position and 
puuiating the grounds urged against them, are 
mpant to be considered as substituted for trial. 
«,k l *m n V ni J num of Mcrly should not be further 
Jnn -i ( * own * T,)C grounds should not be in- 
He ° r vaguc » kut should he specific and pre- 
_ se ' though they need not disclose facts which 
re against the public interest to disclose. Where 
no grounds communicated to a detenu are that 
c »s an avowed member of the communist Parly 
- V are 0ll t lo follow the avowed policy of the 
nnw . ? re ( * escr ihing the agitation of that 
? riy as ciy H war, and are making even’ attempt 
Am n° ec * weapons and foment disorder, etc., 
1 a r. »i! ^ elenu is likely to go underground 
nami er P ,ans of the Communist Party, 
lhAr • con ^ntission of sabotage and violence, hut 
*l no men * ion as to when, where and with 
was planning, it must be held that the 
nre *°? va ^ Ue f° availed of for the 
ma ^ in K a representation. Such grounds 
iP nrly as suc * 1 ‘ has not been declared 
1iw!rL.u;oi^ are not va ^d grounds for taking action 

ctf S. B^of Uie Acl, and‘the Court will order the 


detenu to be released forthwith, because in the 
eircuiusLtnccs the State cannot be considered to- 
have made out a case ot any clear, immediate 
danger happening to the maintenance ot public 
order bv allowing the detenu to remain al large. 
ILR (I960) Cut 540: 52 Cr U 104: AIR 1951 
Orissa 20 (21) (Prs 4, 5) (DB). 

-S. 7 — Insufficient ground — Personal opi¬ 
nion about Prime Minster of India. 

Oik o| the grounds supplied to tin* petitioner 
l«*i his detention was that he associated himself 
with Hie ia>t undertaken by A and that Ihe peti- 
li"n«T cnlii i>ed the Congress Government and. 
uc< used tin- Indian Prime Minister in his spoeches- 
saying ui.u the Prime Minister was solely res- 
ptit'ible tor ihe partition <*l India and cow- 
daughter. It was also alleged that he incited the 
public against cow.slaughter and threatened the- 
Go\eminent with bad consequences if A expired. 

Held, that the statement about the Prime Minis¬ 
ter ul India indicated only the personal approach, 
to those problems ot Ihe petitioner but that stale- 
mem in itself could not be taken in any way lc. 
have any connection with the maintenance ol pub¬ 
lic order, inasmuch as these statements could not 
have any rational probative force to serve as a, 
ground lor the detention of the petitioner. Held,, 
lurlher that both the expressions 'incited the 
public against cow-slaughter * and "threatened the- 
Government with bad consequences*' were so- 
vague as not to lead to the conclusion that any 
kind ot violence was lo be practised bv the people 
in case A expired. 1956 Cr U 86: AIR 1956 Pa-V 
1 : (2) (Pt B) (Pr 5) (DB). 

“Ss. 7 and 3 (1) (a) — Facts and particluan- 
ot detenus acts — Disclosure of — Government* 
is not hound to disclose — But where ground, 
merely states that the delenuc is constantly engage- 
ed in doing something without telling him any¬ 
thing further it lulls short of the requirements of 
law — It does not give any information to the- 
delenuc which he can controvert -— Ground is 
therefore, vague — See Public Safety — Preven¬ 
tive Detention Act (4 of 1959), Section 3 (1) la). 
AIR 1953 Pcpsu 190. 

-Ss. 7 and 3 — Ground furnished to detenu 
stating that he was a believer in the cult of vio¬ 
lence — No facts quoted in support of the allegn- 
Ground is vague and detention illegal. See 
Public Safety — Preventive Detention Act (1950L 
Section 3. 1952 Crl U 1485: AIR 1952 Pepsu 12a 

r- s * 7 — Sufficiency of grounds of detention — 

lest — Precision. 

II is necessary that the grounds of detention 
supplied to detenu under S. 7 of the Preventive 
Detention Act must be quite definite as well as 
precise So merely stating that the detenu had 
given shelter to the gang of dacoits some time- 
prior to his being taken into detention is not 
enough as it is vague and n proper representa¬ 
tion cannot be made on such grounds 3 Sam 

(DB?. 321 AIR 1951 S0U 13 (,4) ( *‘ SW «! 4? 

8. .No vagueness of grounds — Illustrations. 

- TT 8 ' 7 ~ Grounds of detention — Vagueness. 
~ T he .J rounds communicated in the following 
words During monsoon in 1955 you held secret 
meetings of adtvasis at- etc in 

Thnna District in which you incited and insUgat 
ed them to have recourse lo intimidation, violence 
Wid arson m order to prevent the lahmirArc frr»™ 
botside villages lured ify tad, X “„m" 

Lt r ~~ T, hen detailed statement of cases 

of •intimidation with: their dates/given — f.,r 
•ih.r sidied tb.t » *«. Mb 
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to disclose further facts—Held, that the commu¬ 
nication as a whole was not vague and was suffi¬ 
ciently clear to make a representation. Shamrao 



AIR 1957 SC 23 (25) 


MFC 34: 1957 Cri LJ 5: 

(Pt A) (Pr 3). 

® S* ' — Grounds of detention — Vagueness 
— Test — (Constitution of India, Article 22 (5)). 

Ihe question as to whether the grounds furnish¬ 
ed are vague or not, is ultimately a question that 
has to be determined on a consideration of the 
circumstances of each case. AIR 1951 SC 15, 
Foil. : The grounds of detention furnished to the 
detenu were as follows: “With the financial help 
given by the Portuguese authorities you are carry¬ 
ing on espionage on behalf of the Portuguese Gov¬ 
ernment with the help of underground workers. 
You are also collecting intelligence about the 
security arrangements on the border area and you 
make such intelligence available to the Portuguese 
authorities. These activities which are being 
carried on by you with the object of causing 
further deterioration in the relations between the 
Portuguese Government and the Indian Govern¬ 
ment over the question of Goan National Move¬ 
ment. are prejudicial to the security of India and 
to the relations of India with Portugal”. The 
detenu did not apply to the Government to be 
supplied with the particulars of the grounds 
furnished to him. 

Held, that it was true that the allegations were 
not as precise and specific as might have been 
desired. But having regard to the nature of the 
alleged activities of the appellant, it was not un¬ 
likely that no more could be gathered or furnish¬ 
ed. The fact that the detenu made no application 
for particulars was a circumstance which might 
well be taken into consideration in deciding whe¬ 
ther the grounds can be considered to be vague. 
In the circumstances and having regard to the 
fact that what was alleged was espionage activity 
at a time when relations between the two Govern¬ 
ments on the affairs of Goa were somewhat deli¬ 
cate, the grounds could not be considered to be 
vague. Lawrence Joachem Joseph 5 ' 

State of Bombay, 1956 SCA 7GG: 1956 Cr LJ J3o: 
1956 SCJ 559: 1950 AJI WR (Sup) 121: 58 Bom 
LR 989: 1956 SCR 382: AIR 1956 SC o31 (a34) 
(Pt B) (Pr 4). 

_S. 7 — Grounds of detention vague — No 

prejudice to detenu — Section. If complied with. 

Although grounds and particulars communicated 
to the detenu must not be vague, indefinite or in¬ 
complete and must convey sufficient information 
to the detenu to enable him to make a represen¬ 
tation that the detaining authority was wrong in 
its belief that his detention was necessary in the 
interest of public safety etc., if the detenu knew 
what incidents were being referred to and was, 
therefore, not prejudiced by any detect in the 
grounds themselves. There is a substantial com¬ 
pliance with the provisions of Section /. 

LJ 422: AIR 1951 All 18 (19) (Pt B) (Pr 2) (DB). 

_S. 7 — Scope — Compliance — Detention 

order under Section 3 (21 but grounds described 
as being under Section 3 (1) (a) (iiil — Held, this 
was a slip in the superfluous portion of the 
communication — There was sufficient com¬ 
pliance with the forms and rules of law — Order 
of detention was valid. See Public Safety Pre¬ 
ventive Detention Act (1950). Section 3. 1954 
Crl LJ 1722: AIR 1954 Cal 591 (DB). 

_ 7 _ Vagueness of grounds — Detenu 

member of parly not declared illegal — Activities 


of party may afford background for appreciation 
of acts attributed to detenu, which acts may by 
themselves be innocent — Grounds supplied held 
uol vague. 

The grounds supplied to the detenu must be 
such as would assist the detenu to know exactly 
what he has been charged with and to make a 
proper representation to which he is entitled both 
under the Act and under the Constitution. If they 
are not. there is violation of fundamental right 
and a contravention of the statutory’ provisions, 
which will make the order a void order. What 
is a ground contemplated under the Act to be 
given to a detenu for the purpose of his repre¬ 
sentation has been explained in the case of the 
State of Bombay v. Atma Ram Shridhar Vaidya 
(1951 SCR 167) by Kania C. J. The activities ol 
a party, in general, which has not been declared 
illegal may not by itself be a ground for holding 
that anv particular programme of that party. 
The activities of the party only afford background 
lor an intelligent appreciation and weighing of the 
acts attributed to the particular member. In the 
light ol this back ground many of the acts of the 
particular member, which are innocent and legal 
on the face of it, may be found to have a dif¬ 
ferent implication behind them. Therefore, the 
ground that a particular act on the face of it is 
legal or innocent bv itself is not sufficent to ex¬ 
onerate the individual for the purpose ol preven¬ 
tive detention. His activities have to be weighed 
in the light of all surrounding circumstances 
wherein he has voluntarily placed himself. The 
responsibility is his lor placing himself in those 
surroundings, and he does it not without risk 
of being even sometimes trulv misunderstood. 
The remedy ol having been so misunderstood is 
in the right of explaining his acts in his repre¬ 
sentation and not a plea in Court for setting 
aside the order. 1951 SCR 167. Relied on. 

Held, on facts that the grounds supplied did 
afford sufficient facts to disclose the charge fram¬ 
ed against the detenu and enable him to make a 
representation. 1952 Cri LJ 1382: AIR 1952 Pal 
374 (375) (Pt A) (Pr 5) (DB). 

-S. 7 — Grounds — Held on facts that they 

were not vague and that the detention was legal. 

T lie statement of the grounds supplied to the 
detenu mentioned that he was an important 
member ot the Communist Party of India, that 
though there was change ol leadership in the 
middle of 1950 this brought about “little change 
in the highlv subversive programme of the 
par!v*\ all the members of the reconstituted 
Central Committee and “practical experience of 
leading armed agrarian agitation in the rural 
areas”, that, this Committee in the early part of 
1951 circularised all party units that “while ex¬ 
ploiting the legal possibilities” the revolutionary 
liade unions should orientate towards illegal trade 
unionism the principal form of organisation, 
and that “the perspective of the tight to be initiat¬ 
ed was armed guerilla struggle in rural areas lead¬ 
ing to the gradual establishment of ‘liberated 
bases' selling up of ‘liberation armies’ for the 
purpose of a final overthrow of the Government . 
The present programme of the party was set out 
in paragraph 6 and the following paragraphs oi 
the grounds which were: “Although Sri Chandra 
Rajeshwar Rao has resigned from the General 
Secretaryship ol the party and the Polit Bureau, 
which is now functioning as the Secretariat i 
Central Committee, has issued a draft P r0 £ ramI {* 
of the party which gives an impression that me 
party has decided to abjure violence and armea 
struggle and has taken to only legal methods, 
Goyemment have dependable infonnat.on lb»t 
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the party is still definitely of the view (hat with¬ 
out violence no revolution can take place and 
consequently it is taking steps not only to con¬ 
tinue its underground 'Tech' organisation hut to 
strengthen it and tighten it. In actual practice 
also it is continuing its orgy of loot, arson and 
murder in Hyderabad. Andhra. Tripura, Manipur 
.and other places. It is, therefore, abundantly 
clear that the C. P. I. has now divided the activi¬ 
ties on two fronts, an open front where the partv 
dill exploits all legal possibilities and an illegal 
front for carrying on armed guerialla struggle in 
rural areas for Ihe formation of liberation bases 
and liberation armies, that the State Government 
is satisfied that the members of the Communist 
Partv of Bihar who continue to be working for 
the party's cause have accepted the party's afore¬ 
said programme, and that members who do not 
accept the programme or show anv hesitation are 
promptly suspended, expelled or ‘purged’ from 
the party”. 

Held, per Reuben and Naravan JJ.— There 
was nothing in the grounds, to justifv the infer¬ 
ence Iherelrom that the party was divided into 
two groups, one consisting ot those partaking in 
the legal activities and the other consisting of 
those indulging in activities of the opposite kind. 
The grounds were quite consistent with a member 
oi the party taking part openly in one set of 
activihes and at the same time being an active 
participator in underground activities of the other 
set. It was also consistent with a member of 
he party whose participation in Ihe illegal activi- 
ties at an opportune moment was important, 
attempting to evade detention or arrest in the 
meantime by apparently confining himself to legal 

?k U » U ik es * . N \ hat had becn P^ted was this 
tha though Ihe draft programme showed that ihe 
party had now decided to abjure violence, it had 
really not done like that and that the draft pro¬ 
gramme was nothing but a camouflage meant to 
deceive the public and the Slate. The question of 
mcntionmg lo which group the dclcnu belonged 
<hd not, therefore, arise and the grounds were not 
'ague on that ground. 

hJwi ! mam d '.— (Contra) — That the grounds 

fnr^ ? '■ , ,ncnl ‘ oned ,llat ll,e Communist had 
lormed into two groups and the grounds should 

“?' e .™P l,oned ,0 wh,ch crou P d( *len»i belong- 
matt llrJ? lh,s 11 was impossible ter him to 
e,rc . cl !i; c representation. The grounds were 
l 3 " r “ f ,h . e . de'eniion illegal. ILR 31 Pat l: 

IS? fP m A r IR , 1952 Pal 177 ( ,79 - >82, 183, 
IM) (Pi B (Prs 5n, 12g, 16a. 18c) (DB). 

lion oi I. ii~.? guencss of R ro, mds — Constltu- 

thl* '* ' S . "PP ar ent from Anncxurc contain- 
Ihe and the facts or particulars that 

come P inin had becn clcnr, V ,ol( l that he had 
Conner Possession of certain official secrets 

a bearing W,th . securi, y »( India and having 

powers while" h r a "° nS °- f India " i,h forei ^ 
mem or In ■ he was “ n ' m R unde r the Govern- 

quarters w- an oiriccr in ,he Air Head- 

tog he n«r h ? £ I f ,n,s * rv of Dcfcncc nnd that dur- 
esfahlifh„ P n r, ° d . Mnrch 10 Oetoher. '6,3 he had 
an accni „r 811 ^ n ! amtained secret contacts with 

authorise,! n L f ° r f ,Rn J po "' er nnd bad been in un 
him ar ? d clandestine communication with 

lion connerie/? W l.u dis = losin C vi,aI secret informa- 
further Ihnt k W * . the securily of India nnd 
that Mrrof 1 i„ h r C con, . lnucd lo be in possession of 

that Te wnmi° *° n which > us,illcd * bcIiel 

■Renls of'fnni? communicate the same to the 

ihe groun^ i?? p0 7 e f?- il could not be suid ,bal 
ct nSi did P° l d «cIose the necessary facts 

or. KicuuS he ,hat m ,hc - nbsence of such lach 

PWTicuiars be was not in u position to make 
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an effective representation. Though the peti* 
tioner could have been tried under Section 34 (d) 
or 35 (b) of the Air Force Act (19501 or under 
Section 5 (1 1 of the Official Secrets Act (1923), 
that does not suggest that there was any lack of 
good faith on the part of the respondents in de* 
taining him under Preventive Detention Act. 1905 
Pun LR (Supp) 286: 1965 (2) Cr LJ 119: AIR 
1965 Pun] 270 (275, 276) (Pt C) (Prs 7, 9) (DB). 

-7 — Sufficiency of grounds. 

W here the first sentence in the grounds sup¬ 
plied to the detenu only alleged his association 
with a gang headed by a certain named person 
wanted by the police in 15 cases of murder and 
dacoity, but in the same paragraph the grounds 
continued with the words ‘amongst the many acts 
of your association and assistance, a few specific 
acts are mentioned below' which were followed 
by details of three recent occasions on which 
Ihe detenu had been seen in the company of that 
leader of the gang the ground cannot be said to 
be vague, though the first sentence taken by it- 
self may possibly be regarded as somewhat vague. 
56 Pun] LR 291: 1954 Cr U 1068: AIR 1954 Pun] 
lo4 (155, 156) (PI A) (Prs 4, 5). J 

-;S. 7 — Grounds of detention — Vagueness. 

Where the grounds furnished to the detenu 
contain fairly detailed references to his activities 
and the detenu had absolutely no doubt or mis- 
givme m his mind regarding them they cannot be 
held to be vague or indefinite merely be- 
cause the dates of the activities imputed 

[°, h ^o d ^ n i U i a !on^ ric l u . s p,aces were not mention- 

(Pr 8) (DB) U 1300: AIR 1951 RQJ 69 (72) (Pl C) 

-Ss. 7 - 3 — Grounds—When bad for vagueness 
— The ground that the detenu as a licensed 
wholesale dealer in food grains sold such grain 

hL wiH b i« Ck h m ! ,rket “ The information cannot 
be said to be too vague to be acted upon or lo 

be answered effectively by the detenu. See Pub- 

Jo — Preve,lt| ve Detention Act. Section 3 

62 CrI U 1098: AIR 1951 Trav-Co 217 (DB) 

9. Particulars whether should be given. 

S. 7 — Contents of grounds. 

obI jR“Jion of the Government to furnish 
grounds which are not vague cannot be taken to 

det-'.n * hn rL h .f y D musl . f “ rnish evcr >' meticulous 
detail, ihakur Prasad Bania v State ni* Rihnr 

1935 All \\R (Supp) 115: 1935 All IJ 802* mo-ki 

2 MU (SC) 165: 1955* SCJ ^69; 1955 BUR S 

1955 An \\ R 419: 1955 SCA 1079: 1956 Cr LJ 14H8» 

AIR 1955 SC 631 (632) (P| B) (Pr 4) Cr U ,40 * 

detenu need not be supplied. See Public Safefv 
Pre\enti\e Detention Act MQsni ? 

(tMa. (if. 1052 CM U 1243:' A!R 1052 Bhopal 
10. Sufficiency of grounds. 

- (Constitution o| India, Article 22 ( 5 ) ) * ,3f 

When on perusal of the notice under Section * 

' is clear thal the grounds and reasons for 
detention are contained in the fl«t . 

the said Notice nnd that other n 0 ^ R L nph ol 
°hly compendium of the facts and ar * 

whch the subjective satisfaction of the'TtnTutow 
authority was bnsed for coming to ik« U V 7 
sions mentioned in the first paragranh^nv 0011 ' U " 
ness, irrelevancy or the like in thi fo?i. aai j V0 * u<> ' 
culars supplied in the 
would not affect the validity of ,he deTenfi 
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so long as the grounds furnished do not 
from any of those defects. AIH 1951 SC 
AIR 1954 SC 276. Ret. on. ILK (1957) 2 


AH 42: 1957 Cri LJ 1361: AIR 1957 All 782 (792) 
(Pt E) (Pr 17) (D11). 


-S. 7 — 

nol vague 
secret nice 
villagers ol 


and 


activities in 


Ground of detention — Ground held 
indefinite — Detenue was holding 
lings and inciting students and 
a place. In resort to unconstitutional 
order to bring about a disruption ol 
file present order by violent means—This ground 
is by ilsell not in^uHicient to warrant an order oi 
detention. AIH 1951 Assam 29 (31. 34) (Prs 9. 
24) (Dli). 

-S. 7 — Grounds making wide and sweeping 

allegations against detenu without disclosing base* 
ol those allegations are not sufficient. AIH 1951 
Cal 194 (190) (Pt C) (Pr 13) (DB). 

-5. 7 — Scope — Membership of communist 

party is not enough for action under Act. 

When nothing else is known a mere member 
ship of the Communist Party, if it has not been 
declared an unlawful body, would not attract the 
provisions ol the Preventive Detention Act. In 
all democratic Slates- it is essential that the 
citizens should he made conversant with the pros 
and cons of every political system and even 
politial ideology, and so long as a party organisa. 
lion merely tries to place its own views before 
the people it does not matter, and a Court can¬ 
not m such a case interfere with the activities ol 
that partv as long as they are confined to the limits 
mentioned above. The broadcasting and the preach¬ 
ing of the philosophy and the ideology of a parly 
like the Communist Parly would not justify an 
interference by the Government with the acli 
vities of that organisation hut once such an orga¬ 
nisation in attempting to achieve its object ha* re¬ 
course to activities oi a violent nature result¬ 
ing in danger to public safety, the Government 
would step in to stop the organisation Irom carry 
ing on its activities. Where, there!ore. 
forming part of an organisation arc 
indulge in acts of violence and brutality and a 
person is a member of such an organisation, il 
is sufficient to raise a suspicion in the mind oi 
the Government that if such person were allowed 
to be at large lie is likely to act in a manner pre^ 
judicial lo the safety oi the public, 
order to warrant action being taken under 
Preventive Detention Act, it is necessary 
there should he sutficient material to satisfy the 
Government that the person was actively lomcnl- 
in# and inciting violence and insdgatmc pcoplc 
to resort to subversive aclivitii'. A l|) l9 p“ l 1 .’ 
129. Rel. on. 1LR (1952) Hvd 122: 19a2 Cri U 
1076: AIR 1952 Hyd 112 (118) (* * *> l* 1 ,4 ) 
(DR). 

_ 7 — Grounds of detention — SulTiciencj 

of. 


members 
known to 


In 
the- 
that 


The petitioner was originally 
under the Madras Maintenance 
Act, and when that Act 
consistent with the 
be detained by 


detained in 194b 
of Public Ordei 
was considered to he 
Constitution, was directed 
the Stale under the 


Detention Act. 1950. passed 
grounds of detention which 
petitioner were attacked on 


si¬ 
lo 

Preventive 
bv Parliament. The 
were served on the 
three grounds, viz., 
nd indefinite as 


re was no pre 
order of detention 


(i) that the grounds were vague ai 
no particulars were given; (u) i f 

and ^ac liviiie^oi The ielilioiier; and (in) they 

ss »» —" 


the. Slate 

Held : 
lion 3 of 
ority and 


or 


the maintenance ol 

i! The satisfaction .contemplated in Sec 
ihe Ad is that of., the detaining autli 
since the section only provided 


subjective standard and not an objective standard 
ol satisiaction, the particulars oi the reasons foi 
detention need not he furnished, though il the 
grounds of detention are very vague and indcll- 
mte so as lo render the object of furnishing 
the grounds nugatory the order niav he set aside. 

tin No doubt a person cannot be deprived of 
his liberty merely because lie belongs to a politi- 
cal organisation whose ideologies differ Irom the 
pnriv in power but when the aims and objects of 
the parly are to create confusion and to threaten 
in|urv to society which the Government has a 
right to protect and thev are sought to he achiev¬ 
ed bv resorting to violence and terror, the Gov¬ 
ernment would well he justified in detaining a 
peson who is instrumental in carrying out such 
a programme and who is likely to resort to acti¬ 
vities calculated to prejudice the security of the 
State and the maintenance ol the public order in 
pursuance of the aims of such a party. 

liin In judging likelihood of a person of 
his propensities to indulge in activities prejudi¬ 
cial to the security of the Stale or maintenance 
ol public order, regard can he had lo the antece¬ 
dents of the person. 1951 Mad \Y.\ 248: 1951 
Mad \YN (Cri) 70: 04 Mad L\V 311: 52 Cr LJ 
688: (1951) 1 MLJ 274: AIH 1951 Mad 182 (184, 
185) (Pi A) (Prs 8, 13) (DB). 

-S. 7 — Detention grounds — Inaccuracy in 

— Effect — Constitution of India, Article 22 
(3). 

Any slight inaccuracy in details ol the grounds 
stated cannot he held to invalidate an order of 
detention. The inaccuracy has to he considered 
in the light of. and against the background of, 
all the grounds which have been communicated 
to the detenu. It would ho pushing technicality 
to an unreasonable extent. If it were to be held 
that a slight inaccuracy in the name of the village 
or regarding a date amounts to a contra 
vention of Clause (5| of Article 22 of the Con¬ 
stitution. or shows that the order is mala fide 
or that the detaining authoriy did not apply its 
mind before passing the orders of detention. The 
inaccuracies complained of are not inaccuracies 
which atrect either the form or substance of the 
orders of detention. 52 Cri LJ 603: AIR 1951 Ibit 
68 (72) (PI C) (Prs 7, 8) (DB). 

II. Supplementary grounds — 

When permissible. 

£-S. 7 — Communication of .supplementary 

grounds. 

A description of the contents ol the second com¬ 
munication of the grounds lor detention as ' sup¬ 
plementary grounds” docs not necessarily make* 
them additional or new grounds. One has to look 
at the contents to liiul out whether they are new 
grounds. When they only furnish details of the 
grounds furnished to the detenu previously, l(w> 
can be treated as new grounds. Further the fact 
that the details were communicated later does not 
necessarily show that they were not within the 
knowledge ol the authorities when they 
lirst 

The Stale of 
SCJ 
1951 
1951 


sent the 

communication of grounds. Iarapada De ' 
West Bengal, 52 Cri LJ 400: 1M 
233: (1951) 1 Mad LJ 431: 1951 SCR 212s 
.Mad \YN 549: 1951 .Mad W.N (Cri) 16a: AIH 
SC 174 (176) (PI B) (Pr 7). 

•-S. 7 — Conslitulion of India, Article 22 (5) 

— Supplementary grounds means additional new 
grounds or Riving particulars ol grounds already 
mentioned — When do they infringe right given 
l.v Article 22 (5) — If bv supplementary 
is meant additional grounds i.e.. conclusions of lacs 
required to bring about the satisfaction of the 5ov- 
for a eminent the iurnishing of any surli additional 
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grounds at a later stage will amount to an in¬ 
fringement of the first mentioned right in Arti¬ 
cle 22 (5) — AIR 1951 Bom 266, Reversed. Seo 
Constitution of India, Article 22 (5). 52 Crl LJ 
373: AIR 1951 SC 157. 

-S. 7 — Scope —• Non-compliance — Parti¬ 
culars not such as to enable detenu to make re¬ 
presentation — Effect — Subsequent furnishing 
of belter and further particulars — If validates 
order — Constitution of India, Article 22 (5). 

The grounds of detention which have to be 
furnished under Section 7 of the Preventive De¬ 
tention Act, as well as under Article 22 (5) of 
Ihe Constitution, constitutes a very important 
and vital safeguard for the subject. If the grounds 
furnished are not such as to give him the oppor¬ 
tunity, which the Constitution makes it incum¬ 
bent, of making a representation against the order 
of detention, then there is a clear contravention 
of the fundamental rights given to the subject 
and of the safeguard given to him under Arti¬ 
cle 22 (5) of the Constitution, and the detention 
becomes bad and illegal for non-compliance with 
Article 22 (5) and of S. 7 of the Preventive 
Detention Act. That defect and illegality cannot 
be set right bv the detaining authority by ampli¬ 
fying or improving the grounds already given, by 
subsequently furnishing further and better parti¬ 
culars. It is not open to the detaining authority 
to furnish grounds in several instalments. The 
grounds to be furnished are grounds in exis¬ 
tence at the time of the order and on the 
basis of which the detention order is made. 
21 Bom Cri Cas 43: ILR (1951) Bom 155: 62 Bom 
LR 856: AIR 1951 Bom 266 (207) (Pt B) (Prs 3, 
6) (DB). 

[Reversed in AIR 1951 SC 157.] 


7 (1) — Grounds first supplied vague — 
Supply of full particulars in High Court is no 
compliance with Section 7 — The detention is in¬ 
valid and cannot be validated by supply of fur- 
ther particulars in the High Court. AIR 1951 
PonJ 157 (169, 166) (Pt D) (Prs 5, 22) (DB). 

12. Some grounds vague and 
some dear — Effect. 

7 — Constitution of India, Articles 22 
lo), 21 — One of several grounds vague — 
— The detention cannot be.held to be in 
accordance with the procedure established by law 
wiurni the meaning of Article 21 and he is there¬ 
in!?! en 4 UlI , ed lo k c released. See Constitution of 
lndia » Article 22 (5). AIR 1953 SC 318. 


>• 7 “""Good grounds mixed up with bad 

!L{™ S . cct — Constitutional requirements 

pH »„ re , S i? ec l t0 eacb Gie grounds communicat- 

| P V J d A lenu subjecl 10 a cIaim of a privi- 
^ege under Clause (6) of Article 22 not satisfied 

ik. J*; r . j detention is not in accordance with 

mean^ Ce nf Ur A^ S i tablished by law ^^lin 
CoiSr f A ? IC t le 21 of the Constitution. See 

685- air * , I . ndia ’ Ar,i de 21. 1954 Crl U 

AHt 1954 All 315 (DB). 

IT^ 7 ^ Grounds ol detention — Vagueness 

enjoins.Article 22 of the Constitution 
communicate authority the dul V to 

Ihe grounda « 0 1 u® detenu as soon as may be 
and *the wb,ch J he order has been made 

Ihe carlii^t nm * authority should afford him 

Hon against rt£°JSi 1,ty ? f making a representa- 
ply ofbthp , order - that context the sup* 
grounds and the opportunity of making 
12.] Fn.D, 75. 


a representation are to be read together so that 
if the grounds are too vague that they make re¬ 
presentation ineffective or impossible in any real 
sense of the term, then such vagueness will be 
defeating the constitutional right of representa- 
tion. When that is so, then the order of deten¬ 
tion can be set aside. 

The object of this constitutional safeguard is 
that the grounds must be such as to enable the 
detenu to make what has been called an ‘effec¬ 
tive representation”. Vagueness of grounds there¬ 
fore is not an abstract notion but is always to bo 
examined by the test whether the grounds per¬ 
mit the detenu to make an effective representa- 
tion or not. 55 CWN 27, Rel. on. 

Each case has to be decided on its own merits 
and with special reference to individual facts. 
The confusion that is to be avoided on this 
branch of constitutional law is that while the 
sufficiency of the grounds in the sense whether 
the same could give satisfaction to the Govern¬ 
ment is not a matter for examination by the 
Courts, the sufficiency of the grounds in the 
sense of enabling a detenu to make an effective 
representation can be examined by the Courts. 
Case No. 24 of 1950 (SC), Rel. on. 

In considering the grounds they must be taken 
and read as a whole and in context in which they 
are stated. While a ground taken in isolation 
might appear to be too vague for representation 
may nevertheless in the. context of other grounds 
stated, give sufficient materials for effective re. 
presentation. It is not correct to, say that when 
one out of many grounds is too vague the order 
of detention itself is bad even though such order 
is based not only on that ground alone but also 
on other grounds which do not suffer from vague¬ 
ness. The order of detention is * the result 
of the cumulative effect of the different grounds 
stated and the vagueness of one ground cannot 
therefore be said to vitiate the order of detention 
“ <*} WN 42: ILR (1963) 1 Cal 69: 1952 CH 

if9 )“dbT 26 (28, 29) (P * A) (Prs 7f 


n J* l ~ Ground s of detention - Vagueness 
;I . „P e ® f ‘u® W?unds vague — Detention held 
dl'Wk See Constitution of India, Article 21 

1056 Crl LJ 1968, AIR 1955 J and K 38 (FB). 

® 7 ~ Grounds — Contents — Introduc- 

tlon of Irrelevant matter — Effect. 

should *h°” dS ? UPP ' ied ,0 ,he person detained 
should show relevancy to the object which the 

of R ohferU hnS - 'a- • V 6 ,"' 1 ? amelv ’ ,he Prevention 
Sh Prejudicial to the maintenance of law 

Wtiates the h°J' I )! r0duc, i 0n ' of irrelevant matters 
\itiates the detention order as a whole, though 

there may be only a few grounds that are 

irrelevant or dlusory. AIR 1954 SC 179. Foil. 

Ghulam Qa d, r Hawaraz v. State, 1955 Cr LJ 

(FB). AlR 1955 J and K 35 J 36 ) (Pt B) (Pr 

^ jbThSirs diJs -vr/rS 

supplied must be precise, definite, clear and sped’ 

r,» 

PASS’S ,Peps ' ,) ' ™ 

Effect, ^ O ne o**™* grounds vague _ 

toTe^tenu* °^ e S bu t ra !he Rr0 o l Sers SUPn “i d 
affected^^emb? AIR t Sn! 
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ILR (1953) Patiala Is 1953 Cri LJ 1710: AIR 1953 
Pepsu 190 (192) (Pt C) (Pr 6). 

-S. 7 — Grounds under — Validity — Some 

grounds vague and incorrect — Effect. 

The question whether the grounds supplied 
in the particular case can be regarded as vague 
and incomplete is a question of fact to be decid¬ 
ed with respect to facts of each case. 

If some of the grounds given are not outside 
the scope and ambit of the Act but are merely 
vague and indefinite, it cannot be said that the 
whole order is vitiated because some extraneous 
consideration might have weighed with the detain- 
ing authority in making the order. A ground 
which is bad because it lacks precision and ac¬ 
curacy has to be completely ignored as if no 
ground was furnished at all. If after eliminating 
such grounds there still remain a ground or 
grounds which are precise and accurate and which 
can justify the order, then there is no reason why 
the order made by the detaining authority should 
not stand. AIR 1948 Bom 334 (FB) and AIR 
1950 Mad 162. Rel. on. 

Held, that though some of the grounds supplied 
to the detenu were vague and indefinite, there 
were others which could justify the order of 
detention. 52 Cri U 1100: .AIR 1951 Pepsu 1W 
(165 to 167) (Pt A) (Prs 5, 8, 10) (DB). 

13. Some grounds beyond the scope of 
the Act — Effect. 

-Ss. 7, 9, 11 — Some of grounds irrelevant and 

outside scope of Act — Detention is illegal — 
Grounds of detention and particulars thereof — 
Distinction pointed out - (Caution «f l n «i ,a . 
Article 22). AIR 1955 NLC (Cal) 1009 (DB). 

-S. 7 — Some of grounds for detention out¬ 
side scope of Act - Whole order .s bad. AIR 

1953 Madh Bba 153 (153) (Pt B) (Pr 2). 

-Ss. 7 and 3 - Several grounds of detention 

- One or more beyond scope of Act - tnUre 

order of detention is vitiated. $ec- 

_ Preventive Detention Act |4 of 19o0). see 

lion 3. AIR 1952 Pepsu 126 (DB). 

14. Past activities whether can be 
considered. 

— 7 nnd 3 — Past activities can be 

U 10: AIR 1957 SC 28. 

_ c 7 — Sufficiency of grounds. 

The’ mere past mental attitude of the detenu. 

illllif 

avsfB"-afSt’S* • <*«• 121 

(Pt D) (Prs 15, 24). 

_ S. 7 _ Past activities of detenu can be con- 

“ ,d The d 'past conduct or the -tece^nU of^ the 

person detained aboul the prop ensities and 

data in order to J u ?f? f . f i e * enu They can- 
the criminal prochvit.es of the drfem.^ ^ ^ 

not n c< : essanly be ^ his prope nsilies and 

criteria for determ n k R e f. ILR 

S, hSTiS ttMCHU 1076: AIR 1952 Hyd 

i'X) CPIL) (Pt») ‘ DB ‘- 


Ss. 7 and 3 — Past penal activities can be 
taken into account to find out likely future course 
of conduct. See Public Safety — Preventive De¬ 
tention Act (4 of 1950), Section 3. 1955 Cri LJ 
476: AIR 1955 Madh Bha 36 (DB). 

-S. 7 — Insufficient ground — Reference to 

previous detention. 

Previous detention of the petitioner can have 
no relevant bearing upon his present activities 
which must be judged on merits apart from the 
petitioner's past, when no reference is made to 
the nature of his past activities. 1956 Cr LJ 86: 
AIR 1956 Pat 1 (4) (Pt D) (Pr 11) (DB). 

-S. 7 — Grounds of detention — Past activities 

of detenu can be taken into consideration by de¬ 
taining authority — Membership of a party 
spreading doctrine of violence to acquire power 
though the party is not declared unlawful, may 
under certain circumstances lead to inference that 
person concerned is likely to act in manner pre¬ 
judicial to public safety. (1940-50) FCR 827, Re¬ 
lied on. 31 Pat 1: 1952 Cri U 4&4: AIR 1952 
Pat 177 (178) (Pt A) (Pr 4) (DB). 

- 7 — Detention grounds — Inference from 

past activity. 

It is open to the detaining authority to apply 
its mind afresh to the past activities of the dete¬ 
nus to draw the inference from the past activity 
that if the detenus be allowed to remain at large, 
they will indulge in activities to the prejudice of 
Dublic safety and the maintenance of public order. 
52 Cri U 603: AIR 1951 Pal 68 (72) (Pt D) 
(Pr 9) (DB). 

15. Representation by detenu. 

_S 7 — ‘Earliest opportunity of making re- 

presentation’ - Meaning of - Provision manda¬ 
tory — Effect ol non-compliance — Supplying two 
sets of grounds resulting In prejudice to 
detenu — Proceedings vitiated. 

The third requirement of Section 7 is that 
the grounds shall afford the detenu “the earl.es 
opportunity of making a representation against 
the order”. Bearing in mind the object of 
section and its entire context, the word °PP°r ,u n 
nitv” used therein should be construed 1 ° mean 

“adequate opportunity" and "effedive£ 

lion” should be construed to mean ellccme 

presentation*’. 

Where the detenu was supplied with two sets 

srs r-w- 

si Esffi&rJi 

of grounds is superseded and makes a repr 
sentation again! the second set, * sen ? u * 
irremrable prejudice is caused to the detenu s 
ns to vitiate the proceedings. Moreover wher 
such a mandatory provision of law « contra cm 
ed in a case of this nature, the proceeding are 

vitiated irrespective of the < t ucsl, ' ,n . of ,P rcsU nied. 
Prejudice in such a case should be presu 

ILR (1961) 1 All 427. 

_Ss 7 and 9 — Sections show that detenu 

should' have a minimum periodI of r 25 days io 

mit * - don - 

ILR (1961) 1 All 427. 

5 7 — Right ol detenu lo ask for fur 

Sfewawtfjn i 
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for further necessary particulars since that right 
follows from his other right to make an effective 
representation before the authority concerned. 

1954 (1) Cri LJ 615: AIR 1954 Cal 231 (234) 

(Pt D) (Pr 12) (DB). 

-S. 7 — Constitution of India. Article 22 (5) 

— Grounds of detention — Insufficiency of parti¬ 
culars — Detenu has right to obtain further de¬ 
tails. 

Sufficiency of the grounds for the purpose of 
inducing satisfaction of the authority concerned 
is entirely different from sufficiency in relation 
to the detenu's right to make an effective re¬ 
presentation. If the detenu even felt that suffi¬ 
cient details had not been supplied with respecl 
to them or any of them, it was quite open to him 
to apply for further particulars. He had that 
right flowing from his constitutional right of 
making an effective representation against the 
order of detention. 1963 ( 2) Cri LJ 499: AIR 
1963 Cal 589 (590) (Pt C) (Prs 8, 9) (DB). 

-S. 7 — Representation made by detenu should 

be forwarded to Government with utmost promp¬ 
titude. 52 Cri U 1451: AIR 1951 PunJ 119 (120) 
(Pt C) (Pr 6) (DB). 

16. Disclosure of facts — Sub-sec. (2). 

-S. 7 — Affidavit filed by detaining authority 

— Recourse to Constitution of India, Article 22 

( 0 ). 

“I must point out that we have noticed a gene¬ 
ral, but definite, tendency amongst the detaining 
authorities to say in their affidavits in a vague 
way that whatever is stated in the grounds of 
detention is the only material which could be 
furnished to the detenu and that any further dis. 
closure is against public interest. 1 must express 
disapproval of the omnibus manner in which re¬ 
course is taken to Article 22 (6) of the Constitu¬ 
tion for claiming privilege. In my opinion, such 
general, indefinite and omnibus expression as i9 
employed in the detaining authority’s affidavit is 
open to a real danger that it may be used some¬ 
times to shut out some possible contentions which 
a detenu may take in order to challenge 
his detention. That surely could never have been 
the intention of the Constituent Assembly in en¬ 
acting Article 22 (G)". 63 Bom LR 127: 21 Bom 
Crt Cas 80: 52 Cri U 418: ILR (1951) Bom 646: 
AIR 1951 Bom 33 (43) (Pt I) (Pr 21) (DB). 

7 P) — Disclosure of facts — Withholding 
of facts in public interest — Right vests only in 
detaining authority — Constitution of India, Arti¬ 
cle 22 (G). 1905 Pun LR (Supp) 286: 1965 (2) Cr 
U 119: AIR 1905 Pun) 270 (275) (Pi B) (Pr 7) 
(DB). 

, 17. Powers of High Court. 

* S* 7 — Constitution of Indio, Article 22 

“ Groun ds supplied to detenu — Jurisdiction 
of Court to test if they are sufficient arises when 
Uie question whether the vagueness or in- 
definiteness of the statement furnished to the de¬ 
tained person is such as to give him the earliest 
opportunity to make a representation to the auth- 
ority arises. See Constitution of India, Article 22 
(5). 62 Cri U 373: AIR 1961 SC 167. 

7 Constitution of India. Articles 226, 21 
23!:,• ~ Habeas Corpus — Detention under Pre¬ 
ventive Detention Act — Allegation as to non- 
existence of grounds would be basis for the 
Board «o hold that there is no sufficient cause 

hart t'&~i9 p , porlun i ly to be heard £ an be 
pad before the Advisory Board — Reagifotipn of 


^ * * - 

matter before High Court is not allowed — Ab¬ 
sence of provision for reagitation in High Court— 
Remedy is to get the law changed and not to ap. 
r-h lh , l ‘ Court. See Constitution of India. Arti¬ 
cle 226. 19o0 Cri U 1152: AIR 1956 All 589 (DB). 

- Ss. 7 and 3 — Grounds of detention — Suffl. 
ctency of — Power of Court to go into — Pre- 

rrnH'ui a H p “ nl, ‘ v * dck ' n "°n - Distinction - 
(Constitution of India, Articles 22 and 226). 

S “ bjc , c ' ive satisfaction as regards the suffi- 

orTr ic It he ? r ? Un .- s for passin S a detention 

orSv whirl . sa,,s ad,on exclusively of the auth- 

is no, for h h H- ,? 11S such an order ’ and it 

onhi/orrti T?\ C K° Url 10 en,er inl ° "> e merits 
K, r ?. rder - pat being so, it follows necessari- 

mini ,h f * S , n °' ? pen , ,0 ,he Hi « h C°«rt to exa- 
mme he said materials with a view to determin- 

ing whether the aforesaid subjective satisfaction 
of the executive authority concerned had been 
arrived at correctly or not. n 

The only purpose for which the grounds and 
therefore the materials for those grounds could 
be judiciaiiy examined would be to see whether 
Cr r sulTlc,ent t0 cna b!e the detenu to make 
cle , c .! v * f T ?P 'rotation contemplated by Arti- 

wrJ ° f lhe Constitution, or whether they 

by * £■ £ 

co«k fiJSsHStT; 
satt ■jrvssp.-srf v^ 

IB's?" y °"s ss 

«o justification for action uJdcr* the El** bein # 
picion or reasonable nmk.K, e Acl ,s su ^ 
conviction. Such a sSsS l and n ,?' cri minaJ 
on any past actions nf u. " may We * 1 bo based 
they may even b? nr.Ji? pcrsor ? c °neerncd, and 
jurisdiction of th e aufttv ,Cd ..° U,side ,he 
detention. AIR 1950 $r 27 order o| 

(DB 2 ;. A,R 1056 Au 689 (Pt DUPM, ^ 

7; 0 u, r M? ds 01 de,en| t°n supplied t 0 d e- 
what purpo^r “ ““ ,0 ° k ,n, » * and to 

4pW° P To VdSf Bound, 

whether the detention is pronoun ° dc,ermine 
can look into the grouncTs in . '^Proper. II 
are precise and definite Thus ntiK wh f ,hep they 
°pen to the Court to question’ ,hoURh il « not 
or otherwise of the satisfaction ? ason i ft bIeness 
authority yet it is certninlv ™ ° n , 0 ^ detaining 
to satisfy' itself that on V thc Court 

Jo the detenu, the detaining nuthorii a,S Sl ! pplied 
honestly satisfied as to {hi rot» Y cou,d bo 
order passed by it 62 Prt ii?« n ^ s of the 
A1U93: AIR 1050 All 7W (710^?]% 

truth or falsity ^ 0 f grounds — Th^r' 0 ques,ion 
go into the question of truth Ir f ?”. Url cannot 
statement of facts contained ;„ i a,si,y of ‘he 
detention, If the facts stated Rrounds ol 

So.en.ion di.puied. 
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allows lo the petitioner is bv a representation to 
me Government. See Preventive Detention Act 
(4 of 1950), Section 3. 1953 Cri LJ 770: AIR 1953 
Assam 97. 

--S. 7 — Power of High Court. 

High Court cannot enter into the question whe¬ 
ther the statement of fact made in the grounds 
supplied to the petitioner are true or not. It is 
a matter lor the consideration of the Advisory 
Board. 1953 Cr LJ 507: AIR 1953 Assam 03 (64) 
(Pt A) (Pr 4). 

-S. 7 — Detention grounds — Vagueness of 

mind of detaining authority. 

The detention grounds are liable to be exa¬ 
mined not with a view to ascertain their existence 
as a fact, but with a view to examine 
the state of mind of the detaining authority. 
If the state of the mind of the detaining auth¬ 
ority discloses that he has been casual in his ap¬ 
proach and that he has not applied his mind 
with that diligence which is necessary when the 
question is of taking away the liberty of a subject, 
the Court will interfere and will set at liberty the 
detenu arrested by the order of the detain¬ 
ing authority. AIR 1949 Bom 75, Foil, AIR 1950 
Bom 12t> and AIR 1949 All 748. Rel. on. 1952 Crl 
U 083: AIR 1952 Bhopal 6 (13) (Pt F) (Pr 26). 

-S. 7 — Order of detention — Grounds — High 


Court's power lo go into the matter. 

Although it is not open to the High Court to 
question the sulTiciency of grounds on which the 
order has been made or to embark upon an en¬ 
quiry into the questions of fact, the High Court 
can find out whether the order of detention has 
been made on rational grounds. 1961 Nag LJ 
(Notes) 34 (Bom). 

-Ss. 7 (1), 3 — Satisfaction — Essentials of 

— Grounds as evidence of satisfaction — (Consti¬ 
tution of India, Article 22). 

The Courts must look at the grounds disclosed 
to the detenu under Section 7(1) from two points 
of view: In the first place to consider whether 
they came within the ambit of the Act and the 
second, which is equally important, is whether thc\ 
furnish an opportunity, and a reasonable oppor¬ 
tunity, to the detenu of making a representation 
which he has a right lo make under the section. 
Further, the grounds that are to he furnished 

to the detenu being grounds on which the order 

has been made, they may a.so be looked at b> 
the Courts for the purpose of s a llsf >in *hem- 
selves whether the Government or the; off ce-con¬ 
cerned arrived at the sat.slaction which is neccs 
sarv under Section 3 before a valid, order could 
be mule It may be that Ihe detaining authority 
mav have more materials than the grounds; but 

i956 f10l lj a 876s^ (1956) °Bom 792: 58 B°ro 
I ft 473: AIR 1950 Bom 490 (491) (Pt C) (I r 3) 

(DB). 

__S 7 — Nature of order of detention and 

dutv Of High Court - High Court can only see 
whether the order challenged is sufficiently full 
and clear so as to give the detenu an opportunity 
to make an effective representation against he 
o°dS - U cannot decide whether the mater.al 
in possession of the Government was sufficient to 

satisfaction T^ttn^essity of 

(Bom) 5556 (DB), 


5# 7 — Grounds for detention — Sufficiency 
vagueness °r imprecision of - Powers of H® 
Court to determine. ® 

The High Court has only the power to see whe¬ 
ther the detenu has been enabled to exercise his 
constitutional right of making an effective re. 
presentation against the order he complains of. 
4 his really resolves itself to the question of vague- 
ness or imprecision, of the grounds. Whether the 
grounds were sufficient in the opinion of the 
detaining authority for the purpose of inducing 
its subjective satisfaction in making the order of 
detention, is a matter which is entirely outside 
the purview of the Court’s consideration. Further, 
it is not right to equate want of particulars 
or vagueness with irrelevance. An irrelevant 
ground has no connection at all with the satis¬ 
faction of the authority making the order of de¬ 
tention. 

While the Court should not uphold an order of 
detenlion in spite of invalidity of some of the 
reasons or grounds, it is its duty to be satis¬ 
fied as to whether the allegedly vague or irrele¬ 
vant ground is such as, if excluded, might rea¬ 
sonably have affected the subjective satisfaction 
of the authority concerned. If some ground oi 
reason appears to the Court to be of compara¬ 
tively unessential nature, the order of detention 
cannot be held bad, merely because there are one 
or two such particulars amongst a number of 
others upon which an order of detention has been 
made. AIR 1957 SC 164, Rel. on. 1963 (2) Crl 
LJ 499: AIR 1963 CaJ 589 (590) (Pt B.) (Prs 6, 8, 
9, 10) (DB). 

-S. 7 — Facts io grounds of detention — High 

Court’s power to question them. 

The High Court is not entitled to go into the 
question whether the statements made in the 
grounds and in the particulars served later were 
untrue. 

The High Court cannot sit as a Court of ap¬ 
peal and hold that the facts alleged are not true 
or have not been established. 1953 Crl LJ 361: 
AIR 1953 Cal 129 (134) (Pt C) (Pr 33) (DB). 

-Ss. 7 and 3 — Power of Court to question 

vagueness of grounds — The Court can only go 
into the question whether the grounds supplied 
to the detenu are irrelevant or vague and can 
afford a basis for the subjective satisfaction of 
the detaining authority. See Public Safety — 
Preventive Detention Act (1950), Section 3. 
1953 Crl U 310: AIR 1953 Cal 81 (DB). 

-S # 7 — Grounds — Sufficiency of — Court 

has power to look into the grounds to consi¬ 
der whether they afford sufficient particulars to 
enable a detenu to make an effective representa¬ 
tion — Constitution of India, Article 22 (5). AIR 
1951 Cal 194 (190) (Pt A) (Pr 11) (DB). 

--s. 7 — Grounds, sufficiency of. 

Adequacy or sufficiency of grounds justifying 
an order of detenlion is not justiciable. In¬ 
ference drawn by Government 011 _ sx ir ivi 

to it cannot also be gone into..AIR 19;;>1 M- 
and 1950 SCJ 433, Rel. on ILR (1**) Hjd I «9- 
(1953) Cr U 1W5: AIR 19o3 Hyd 277 (280) (Pt E) 
(Pr 8) (DB). 

©-Ss. 7 and 3 — Correctness of statements 

relating to past conduct in grounds of d^entm 
— Not justiciable — Constitution of India, Arti 
cle 22 (61. See Public Safety -Jgj 
tention Act (1950), Section 3. AIR 1961 
162 (FB). 
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-S. 7 — Grounds of detention — Power of 

High Court to look into, to determine whether 
order of detention Is mala fide. 

In cases of preventive detention the executive 
must act within the limits of the powers conferred 
by law; it must act bona fide and it must act ac¬ 
cording to the provisions of the Law and the 
Court has a power to scrutinise the action of the 
executive from the point of view of ascertaining 
whether the action taken was bona fide or not. 
Hence, where a person arrested in respect of cer¬ 
tain offence is released from jail on a writ of 
habeas corpus but is immediately arrested under 
Section 7, Preventive Detention Act on ground 
which had been held to be illegal that very dav, 
the Court can look into the grounds of detention 
with a view to sec whether the order of detention 
is male fide or bona fide. Such an action on the 
part of the executive is bound to shake the con¬ 
fidence of the public in Courts and suit¬ 
able action for committal for contempt should in¬ 
variably be taken. 1950 Cr LJ 1411: AIR 1950 
Manipur 44 (47, 48) (Pt B) (Prs 8, ID, 11). 


—S. 7 — Grounds of detention — Satisfaction 
of detaining authority — Interference by Court. 

Before the Government can pass an order of 
preventive detention under the Act it must be 
satisfied with respect to the individual person lhal 
his activities are directed against one or olher 
of the objects mentioned in the Act and that it 
was necessary to prevent him from acting in 
such a manner. If the ground by itself is not so 
convincingly irrelevant and incapable of bringing 
about satisfaction in any rational person the ques¬ 
tion whether such ground can give rise to 
the satisfaction required for making the order is 
tJie SC0 P e of the inquiry of the Court. 
}952 Cr U 1382: AIR 1952 Pat 374 (375, 370) 
(PI A) (Pr 5). 

ITT 8 * 7 ~ Detenu’s petition for release to the 
Hi(>n Court — It is not within the scope of such 
a petition to enquire into the truth or falsehood 
of the grounds supplied lo the detenu — (Con¬ 
stitution of India, Article 226). See Criminal 

fnco n (1898) ’ Seclion 491. 1953 Crl U 1710: AIR 
1953 Pcpsu 190. 

HTT 8 * 7 — Grounds not true — Interference by 
H1 Rh Court — Constitution of India, Article 226. 

1 he mere fact that the grounds on which the 
detaining authority made an order of detention 
were not true is not a matter for the High Court 
ip go mto in a petition under Article 226 of the 
ConsUtut 10 " ILR (1952) Pa|ia| a 445: 1963 Cr 

(Pr 3) 61 ° ! AIR 1953 PepSU 145 * I46) (P| B) 

~—-S. 7 —- Grounds of detention vague — High 

s “ ou !? no1 dircct Government to supplv 

miD r0 . Un . d »S? n ]" inin,! fuller Particulars. Alft 
1051 Punj 8 (10) (Pi B) (Pr 3). 

7 f flrU . c “ ,ar8 °* grounds of detention 
no?h» . ,urn,shed - Grounds supplied should 
rrC n Vn . nl — Detenu can however ask for 
* pa,Ucu . Qrs — Courls cannot enquire Inlo 
unicss u ,s r ° und ,h “ | ac,i ° n °* 
JfflS “ u >"“?£ 8 ““la fide - Burden to 
establish mala fide Is on detenu — Court cannot 

torVn Dq „ U . r L. n !°. sufI,clenc y grounds for sails. 

whether L d n 5 ° U,horl,v ~ N can only 
aiiihn.1i Rr unds are relevant and whether the 

!?o5n2! y h n ! raS reasonably satlsBed - Since 

SnltaTiiu hearln « °n objects ordc, 0 f de- 
Untion held bad — Constitution of India, Arli- 

Uon C &, i 1h ArlicIe 22 nor in Prevcnt «ve Deten- 
dUirS®.i.!r re “J express Provision that parti¬ 
culars of the grounds of detention should be 


given to the person detained. Looking to the 
wordings of Article 22 of the Constitution of 
India and Section 7 of the Act, it is not necessary 
that any particulars should have been given by 
the detaining authority in the grounds furnished 
lo the detenu. Grounds which form the basis ot 
satisfaction when formulated are bound lo contain 
certain facts but mostly they are themselves de¬ 
ductions of facts from facts. Simply because the 
grounds are such that no answer can be given 
to them excepting a simple denial, it cannot be 
said that the grounds are vague. Of course, it is 
desirable that the detaining authority should give 
Ihe information with reasonable details to the de- 
b'nu, bul when it is not so given and only the 
grounds for the order are given, it cannot be 
said that the provisions of either Article 22 of 
the Constitution of India or of Section 7 of the 
Act are not complied with. An order of deten¬ 
tion cannot therefore, be vacated simply on that 
gounds so long as the grounds furnished are not 
irrelevant to the objects mentioned in Section 3 
of the Act. It is open to a detenu to ask the de¬ 
taining authority for further particulars if he 
thinks that he is not in a position to make an 
effective representation on the grounds supplied 
to him. or the Government itself might at a later 
date furnish such particulars but it is not incum¬ 
bent upon the detaining authority to furnish all 
sorts of particulars in its possession, besides the 
grounds having a bearing on the objects which 
satisfied the detaining authority that the detenu 
should be detained. 

As regards the truth of the grounds, it is not 
open to the Court to go into them, unless it re¬ 
cords a finding that the action of (he detaining 
authority was mala fide. The burden of proving 
the mala fides lies heavily on Ihe detenu and 
under circumstances by their mere affidavit which 
have been answered by the counter affidavit ol 
the District Magistrate, it cannot be said that 
they have established a case of mala fide. 

It is also not permissible for the Court to see 
whether the grounds were sufficient for the satis¬ 
faction of the District Magistrate that the deten- 
ion of the detenu was necessary in the interest of 
the objects mentioned in the order of detention. 
All that it is authorised to see is whether the 
grounds bear any relevancy to the objects men¬ 
tioned in the detention orders. Unless mala fides 
are proved, a Court cannot go into such ques. 


ihe only thing, therefore, that the Court has 

L° C °n ,d r Cr ,s ' vhether the District Magistrate can 
be said from the grounds furnished to the detenu 

satisfaction that it was ncces- 

from n S* 81 " h,ra w,,h a view *° Preventing him 

lifa ofTe R s.1. nny TT er p . re J udic i' d to the secu- 
, S L 'l an ?. the maintenance of the pub- 
("'/nch objects were mentioned in the 
detention order). The term ‘‘satisfied” in this 
context means “reasonably satisfied'*. 

il not Permissible for the Court to 

Lni ii her *5** ? roands Riven are true or sulli- 
11 If certainly (permissible for it to be satis- 
fled) whether detaining authority was ren. 

ed n ?h ^ salisfll ; d tlle “Serial supplied show 
ed that an intended detenu was ■ 

dven e in PrCJ r diCi a al i l0 ° ne 0r morc of & objects* 
fna nuBrnnlvT •' 11 is no * Permissble to a detain.* 
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form its opinion whether it warrants order of 
detention for tulfilment of any of the objects 
tfiven in Section 3. When orders of detention 
are made for several reasons without distinguish¬ 
ing between them, there is a reasonable doubt 
as to whether the detaining authority was rea¬ 
sonably satisfied that the materials placed before 
it were sufficient lor making a detention ordei 
because it cannot be said which of the reasons 
principally influenced the detaining authority in 
making the detention order. It is necessary for 
the detaining authority to examine the materials 
before it and then to form a clear opinion as to 
whether it was necessary to make an order of 
detention in the interest of one or the other ob¬ 
ject given in Section 3 of the Act. It is not per¬ 
missible to recite all, or more than one object 
given in Section 3 in the order of detention, and 
when it is shown by the grounds that they have 
no bearing upon some of those objects, to fall 
back upon the argument that they have at least 
bearing upon one or more of those objects. This 
argument does not take note of the fact that it 
is necessary for the detaining authority to apply 
its mind before making an order of detention to 
the question as to which of the acts alleged 
against the intended detenu have bearing on a 
particular object lor which he is going to be de¬ 
tained. 1953 Crl LJ 34: 1953 Raj LW 232: ILR 
(1952) 2 Raj 569: AIR 1952 Raj 171 (174 to 177) 
(Prs 10 , 11 , 13) (DR). 

-S. 7 — Failure of detaining authority to do 

Ills duly properly — Right of detenu to apply to 
Court. 


I , 7 T I ; ac f ,s on "hich order of detention is 
based not before the detaining authority on the 
date of the order or the grounds not connected 
with the acts to be prevented — Order under 
Section 3 (1) is not bona fide — Detenu can 
challenge it on grounds of mala fides and High 
Court has power to examine the question. 1981 
Nag LJ (Notes) 34 (Bom). 


7 S. 7 — Addition of ground of mala Tides in 
petition — Order challenged in High Court — 
Plea ot mala fides of the order not taken in the 
petition — It cannot be allowed to be taken al 
the stage of arguments in the High Court. See 
Constitution of India, Article 22G. AIR 1955 NUC 
(Bom) 5556 (DB). 


-S. 7 — Detention grounds — Further facts 

not disclosed on grounds of public interest — 
Decision can be challenged only on grounds of 
mala tides. 

When giving the grounds for detention, the 
authority may and indeed usually should em¬ 
body in the grounds the conclusions which are 
reached by him. But under the Constitution itself 
he is not required to disclose such facts as 
it is not in the public interest to disclose. It is 
obvious, therefore, that, in the first instance, at 
any rate, the authority which detains has to 
deiermine whether it is in the public interest to 
disclose a particular fact or not. Its decision can 
be challenged consequently only on the ground 
that it is a mala fide decision. 53 Bom LR 717: 
21 Bom Cr C 210: 1952 Crl LJ 81: ILR (1952) 
Bom 134: AIR 1952 Bom 1 (10) (Pt G) (Pr 21) 
(DB). 


A duty has been cast upon the detaining auth- 
ority by Section 5 of the Preventive Detention 
Act to supply to the detenu the grounds of his 
detention. If he fails in that duty, the detenu 
can come up to the Court direct and ask for his 
release on the ground that a mandatory provi¬ 
sion of the Act has not been complied with. He 
is not bound to complain to the authority. Even 
it he complains to the authority in ignorance of 
his rights, the Court can take cognizance of it 
and consider whether the duty has been discharg¬ 
ed properly. 3 Sau LR 232: AIR 1951 Sau 13 
(14) (PI B) (Pr 5) (DB). 

18. Burden of proof. 

-S. 7 _ Grounds for detention — Burden 

of proof. 

The burden to prove that the reasons for de« 
lenlion supplied to the detenu were of such a 
nature that it was possible for the detenu to base 
thereon his representation to the Government lies 
upon the State. 

Where the Government verbally communicates 
the reasons for detention and there is no evi¬ 
dence to show what those reasons were the order 
of detention must he held to be illegal. (1950) 2 
Pcpsu LR 471: 1952 Cri LJ 591: AIR 1952 Pepsu 
61 (62) (Pt B) (Pr 6). 

19. Pleas permissible In the Court. 

-Ss. 7, 3 and 12 — Grounds supplied to detenu 

must be connected with preventive order — 
Failure to establish such connection — No com¬ 
pliance with Article 22 (1) (3) (5) of the Con¬ 
stitution — Order of detention would be invalid 
— Right of detenu — The detenu can raise this 
contention before the Court. See Public Safety—- 
Preventive Detention Act (1950), S. 3. 52 Crl LJ 
732: ILR (1951) 2 AJI 493: AIR 1950 AH 709. 


-S. 7 (1) and (2) — Power of Court — Dis¬ 
cretion and duty of detaining authority is to dis¬ 
close all facts which would enable the detenu 
lo make a representation against the order and 
dso to decide whether a certain fact is or is 
lot against public interest in order to he with¬ 
held from the detenu — Grounds on which cxer- 
•ise of discretion can be challenged that the 
liscrelion to withhold facts was exercised arbi- 
Irarilv capriciously or mala fide — Constitution 
jf India, Article 22. 52 Cri U 34: AIR 1951 Bom 
>52 (253 to 255) (Prs 3, 4, 5) (DB). 

-S. 7 — Order of detention under Section 3 

:>f Preventive Detention Act (1950) — Satisfac¬ 
tion of detaining authority is the basis of the 
>rder and it cannot be challenged in a Court of 
law — Order can however be challenged on the 
round of mala fide — Truth of facts cannot be 
•nquired by the High Court — Vagueness of 
'rounds — The question whether the vagueness 
it indefiniteness of the statement furnished n 
juch as to deprive or preclude the detenu of the 
'arliest opportunity to make a representation to 
he authority is however within the jurisdiction of 
High Court. See Criminal P. C. (1898), Sec. 491. 
I960 Crl U 1588: AIR 1960 Guj 43 (DB). 

- 7 — Sufficiency of grounds — Detenu hav- 

ne made detailed representation cannot contend 
• rounds supplied were vague ““ * C i ) P c s l l u !l °J\*r 
India (19501, Article 22 (5) ). AIR 1952 Hyd 186 
[186) (Pt A) (Pr 3) (DB). 

-S. 7 — Sufficiency of grounds upon which 

I he satisfaction of the detaining authority is 
based cannot be challenged in a Court of law 
except on the ground of mala fides — A Court 
nf law is not competent to enquire into the trum 
or otherwise of the facts which are mentioned as 
-rounds of detention communicated to the ae- 

tenu. See Public Safety - 

lion Act (1950), Section 3. 1955 Crl LJ 476. AI 

1055 Madh B 36 (DB). 


PUBLIC SAFETY — PREVENTIVE DETENTION ACT (1950), S. 7, Note 19 1191 


-S. 7 — In order to find out whether any 

ground is or is not relevant regard must be had 
to all the grounds as a whole. See Public Safety 
— Preventive Detention Act (1950), Section 3. 

i960 Jab U 522: 1961 MPLJ 1136. 

-S. 7 — Vagueness of grounds — (Constitu¬ 
tion of India, Article 22). 

The fact that the detenu did not apply to the 
detaining authority to be supplied with particu¬ 
lars of the grounds furnished to him is a cir¬ 
cumstance against the allegation of vagueness oi 
grounds. I960 Jab LJ 522: 1961 MPLJ 1136. 


See Constitution of India, Article 22 (5). AIR 
1955 NUC (Cal) 1009 (DB). 

-S. 7 — Scope — Grounds of detention not 

furnished to detenu — EfTect on legality of de¬ 
tention — Detention is not lawful. See Con¬ 
stitution of India, Article 22. 52 Cri LJ 502: AIR 
1951 Hyd 79 (1) (DB). 

-S. 7 — Scope — Non-compliance — Effect 

on legality of detention — Detention becomes 
illegal. See Constitution of India, Article 22 (5). 

AIR 1950 Hyd 68 (DB). 


•-Ss. 7, 3, 11 — Bona fides of detention — Rele¬ 

vant factors — Petition held not mala fide — 
(Constitution of India, Articles 226 and 22). See 
Public Safety — Preventive Detention Act (4 of 
1950), Section 3. 1958 Cri U 1047: AIR 1958 
Mad 425 (DB). 


-Ss. 7, 3, 11 — Detenu charge-sheeted in cri¬ 
minal prosecution against him — Ground of de¬ 
tention not same as offence set out in charge — 
No question of mala fide arises — (Constitution 
of India, Articles 226 and 22). See Public Safety 
— Preventive Detention Act (4 of 1950), Sec¬ 
tion 3. 1958 Cri U 1047: AIR 1958 Mad 425 
(DB). 

-S. 7 — Mere vagueness — Effect of. 

Mere vagueness of grounds standing by itself 
and without leading to an inference of mala fides 
or lack of good faith is not a justiciable issue in 
a Court of law for the necessity of quashing the 
order of detention, inasmuch as the ground or 
grounds on which the order of detention was 
made is a matter for the subjective satisfaction of 
the Government or of the detaining authority, 
wnen entries are referable to the account books 
Uie omission lo mention the year cannot be re¬ 
ferable to a lack of bona fide on the part of the 

cn ? e ?°« emmc,lL A1R 1952 sc 350; AIR 1951 
R * f - BUR 371: 1953 Cri U 1734: 
AIR 1953 Pat 351 (353) (Pt C) (Pr 8) (DB). 


_ 7 — Grounds of detention — Objection 

ground that certain grounds were withheld 
from detenus — When not allowed. 

Where in petitions under Article 226, Consti- 
luiion of India, the position taken up by the dete- 
iuiwti IS ,t R,ere did • not exist any ground 
lZ SOever , for linking that the activities of the 
aetenus where prejudicial either to the security 

an-i w 0r - to ma > n l e nance of public order 
dpffinn U I s mcnR oned in the grounds that the 
v - enu . s ha( * k een or dercd to be detained with a 
{? Preventing them from acting prejudical- 
lin in mainlenanc e of public order, it docs not 
the Petitioners' mouth to say that there 
existed any other grounds which justified the be- 
iv *,! 4 il detenus had been acting prejudicial- 
y to the security of the State as well and that 

q R I oun d s had been withheld from them. 

(1951) 3 Pepsu LR 238. 

20. Non-compliance of the section — Effect. 


ctinlilu?' Arrest under — Grounds of — Nor 
vislonc Ce ^ vRh institutional and statutory pre 

of Tndi"‘/,nf le ^ lion is no1 va,id — Constitute 

W ) V« Arlicle 22 ( 6 ^ MU 1951 Bor 
267) (Pt A) (Prs 1, 3) (DB). 


DarliMrtL. , Scope — Failure to communicate 
tnakfi^ ars 0 ena ^° die detained person to 
rights Kp-??PI eS j n ! ation ls m infringement of the 
* or rhe detenu } to make a representation. 


-S. 7 — Grounds for detention — Failure to 

communicate to detenu — Effect — Constitution 
of India, Art. 22. 

The Indian Constitution attaches special impor¬ 
tance lo the communication to the detenu of 
ground for his liberty being curtailed, and failure 
or non-fulfilment of the condition makes the de¬ 
tention illegal. 

Curtailment of personal liberty being subjected 
to certain conditions under the Constitution and 
the Preventive Detention Act those conditions 
must be complied with in order to continue the 
curtailment. ILR (1951) Hyd 183: AIR 1950 Hyd 
68 (69) (PI A) (Pr 2) (DB). 

-S. 7 — Provisions are mandatory. 

The provisions of Section 7 are mandatory and 
if no grounds of detention are supplied to the 
detenu or they are not supplied within a reason¬ 
able time, the detention becomes illegal. 1952 Cri 
U 1093: ILR (1952) Pepsu 192: AIR 1952 Pepsu 
100 (101) (Pt A) (Pr 2). . i 

i 

21. Grounds under S. 7 — Power of 
the Government to modify. 

See Public Safely — Preventive Detention Ac! 
(1950), S. 13. 


SECTION 8 

—-S. 8 — Power of High Court to grant writ 
of habeas Corpus — On the ground that the ini¬ 
tial arrest and detention were illegal or improper 
is not taken away by Section 8 which provides for 
the Constitution of Advisory Board — It is not 
a judicial body but only an advisory body. See 
Constitution or India, Article 22 (4). 1954 Cri 

U 685: AIR 1954 Ail 315 (DB). 

-—S- 8 (as amended by Acl 4 of 1951 ) _ 
Notification constituting Advisory Board Issued 
after the amendment — Omission to state that 
notification was Issued under Section 8 as amend- 
ed — Effect. 

Where the Notification constituting an Advisory 
Board under S. 8 was issued after the Act had 
been amended, and the notification took cogni¬ 
zance of the amendment, it must be assumed the 
Board was constituted under the Act of 1950 as 
amended. The omission to state (hat the noti- 
licalion was being issued under Section 8 of the 

, K C * , n ^ am ,S nded does not detract from 

li R itS. 0 ^ he 1963 Crl u 2205 

(P?A) (Pr 3)f SMm ^ A1R 1953 Assam 22 

•-Ss* 8 , 10 (as amended In 1051) _ fon- 

slituUon of India, Arllele 21 - Reference of di 
tcnii. not considered by three members — EfTeot. 

Having regard * to the proviso added to enk, 
section (2) of Section 8 and to sub section 2 A 
inserted after sub-section ( 2 ) of Section 10 of Act 
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4 °[ 19o ° by the amending Act of 1951 there is 
no doubt that references made in respect of orders 
ot detention passed on or after 22-2-51 must be 
considered bv all the three members of the Ad¬ 
visory Board. 


is no allegation of any violation of any provisions 
of the Act — See Public Safety — Preventive De¬ 
tention Act (1950), Section 3. 1953 Cri LJ 770; 
AIR 1953 Assam 97. 


Article 21 of the Constitution applies to orders 
passed under a Preventive Detention Act. A 
State can justify continuance of detenion of a 
person if it has followed the procedure establish¬ 
ed by law, namely procedure as laid down in the 
Preventive Detention Act 1950 (4 of 1950) as 
amended by Act 4 of 1951. Where, therefore, a 
detenu s case is considered only by two members 
and not by all the three members of the Advi¬ 
sory Board, it follows that the fundamental right 
of the detenu as guaranteed by Article 21 has 
been infringed, and that he is entitled to be re¬ 
leased forthwith. AIR 1931 PC 248; AIR 1948 
Pat 135; AIR 1950 Mad 162; AIR 1950 EP 222 
and (1881) 6 QBD 376, Ref. Kishorilal Bahati v. 
Stale, 52 Crl LJ 1453: ILR (1951) 3 .Assam 
494: AIR 1951 Assam 109 (170) (Pt A) (Prs 4, 6) 
(SR). 

-Ss. 8 to 11—Application under S. 491, Cr. P. C. 

or Art. 226 ot the Constitution to Court challeng¬ 
ing order of detention — Detenu's case not con¬ 
sidered by Advisory Board, before he has made 
any representation is maintainable — The dis¬ 
posal of a petition under S. 491, Cr. P. C. or Arti¬ 
cle 226 does not at all alTect the applicant’s cause 
before the Advisory Board. See Criminal P. C. 
(1898), Section 491. 1952 Cri U 204: AIR 1952 
Cal 26. 

-Ss. 8 (3) and 9 (as amended) — Scope — Non- 

compliance — Etlect. 


•-Ss. 9, 14 (as amended in 1951) — Detenu 

released on parole — Effect on reference under 
Section 9. 

It is plain from the language of Section 9 that 
the necessity for a reference to an Advisory 
Board is the subsistence of an order of detention 
and that it matters not that the detenu has been 
temporarily released in pursuance of Section 14 
of the Act. Kishorilal Bahati v. State, ILR (1951) 
3 Assam 494: 52 Crl U 1453: AIR 1951 Assam 
169 (170) (Pt B) (Pr 10) (SB). 

-Ss. 9 and 10 — Validity — Section 10 does 

not offend against principles of natural Justice or 
test of proper judicial Inquiry — (Natural Justice) 
— (Constitution of India, Art. 22). 

There is no limitation placed by the Constitu¬ 
tion upon Parliament in deciding what procedure 
should be laid down for the holding of the in¬ 
quiry by the advisory board. Further, the advi¬ 
sory board has been given the power to call foi 
such further information as it may deem neces¬ 
sary' from the Government. Further, the right 
has been given to the detenu to be heard by the 
advisory board. Even assuming that the Con¬ 
stitution contemplated a judicial or quasi-judicial 
inquiry by the advisory board, the procedure laid 
down in Section 10 does not offend against either 
the principles of natural justice or the test of a 
proper judicial inquiry. 58 Bom LR 602: ILR 
(1956) Bom 715. 


Chairman of Advisory Board not duly appoint¬ 
ed — Reference made beyond 30 days of date of 
detention — Provisions of Sections 8 (3) and 
9 held violated — Effect of amendment of Sec¬ 
tion 8 considered — Provisions of Ss. 8 and 9 
held are in nature of statutory safeguards — 
Detention held illegal. Case law Ref. ILR 32 
Pat 55 : 1954 Crl U 01: AIR 1954 Pat 57 (57, 58) 
(Pt A) (Prs 1, 2) (DB). 


-S. 9 — Criminal P. C., Section 491 — Order 

>f detention under Preventive Detention Act (1950) 
- Powers of High Court to interfere — High 
:.ourt cannot investigate truth or falsity of parti¬ 
culars — it can only consider whether detenu 
:ould make effective representation or mala fide 
>n the part of detaining authority. See Cn-- 
ninal P. C. (1898), S. 491. 1964 (1) Crl LJ 515: 
\IR 1964 Cal 231 (DB). 


SECTION 9 

-S. 9 — Sections show that detenu should have 

a minimum period of 25 days to submit his re¬ 
presentation — Curtailing such period is a serious 
irregularity which cannot be condoned. See 
Public Safety — Preventive Detention Act (1950), 
Section 7. ILR (1961) I All 427. 

-Ss. 9 and 10 — Grounds of detention must be 

forwarded to the Advisory Board within 30 days 
of detention order — Forwarding of wrong 
grounds — Vitiates entire proceedings before 
Board under Section 10. ILR (1961) 1 AH 427. 

-Ss. 9, 3 (1) (a) (111), 10 and 13—Scope of Sec- 

lion 13 — Government revoking Magistrate’s 
order and itself passing order of detention — Non- 
compliance with Ss. 9 and 10 in respect of Magis¬ 
trate's order — Government’s order of detention 
does not become bad. See Public Safety — Pre¬ 
ventive Detention Act (4 of 1950), S. 3 (1) (a) (in). 
1952 Crl U 372: AIR 1952 All 180. 

-Ss. 9, 3—Mala Tides of authority—The mere 

fact that the Government had made un undue 
haste in obtaining the decision of the Advisory 
Board lor purpose of confirming the order of 
detention cannot lead to inference of mala tide 
on part of the Government especially when there 


_S 9 — Mala fides — Detention orders passed 

i/ithin very short time of each other - Orders 
lot mala fide — (Constitution of India, Art. U). 
HR 1955 NUC (Cal) 1009 (DB). 

_S 9 — Mala fides — Detention order during 

tendency of case against person or immediately 
fter his discharge — Not mala fide — (Constilu- 
ion of India A^. 22). AIR 1055 NUC (Cal) 1009 

DB). 

—S. 9 — Lale representation. 

Though Government is technically correct in 
ot accepting the representation sent by the detenu 
Iter the period prescribed under S. 9, yet it ''ould 
e far belter if the technicalities are waived and 
he representation is placed before the AdvjsoW 
loard. 1953 Crl U 361: AIR 19oJ Cal 129 (135) 
Pt G) (Pr 43) (DB). 

—Ss. 9. 10, 11 - Right of detenu to apply und« 
lection 491. Criminal P. C. or Article 226 - *« 
crcnce to Advisory Board. 

A detenu has the legal and constitutional rigid 

b.tSM-'rssssJrs 
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before the time for such reference or report by 
the Board has expired. 

The disposal of a petition under Section 491 of 
the Code of Criminal Procedure or even Arti¬ 
cle 226 of the Constitution cannot at all affect 
rhe applicant’s cause before the Advisory Board. 

There is no competition or conflict between the 
Advisory Board and the Courts under the scheme 
of Constitution as well as under the Preventive 
Detention Act. The Court’s order of dismissal is 
not an adverse adjudication on the merits of the 
“cause for detention” in this context. The merits 
or demerits of the cause for detention are not 
within the purview of the Courts but of the Ad¬ 
visor)' Board. 56 Cal WN 42: 1952 Crl LJ 204: ILR 
(1953) 1 Cal 89: AIR 1952 Cal 26 (31, 32) (Ft D) 
(Prs 24, 26). 

*—S. 9 — ‘Within thirty days from the date of 
detention’ — (General Clauses Act (1897), Sec¬ 
tion 10). 

The thirty days period prescribed by Section 9 
is governed by Section 10, General Clauses Act, 
so that if the period expires on a holiday, the 
material can be placed before the Board on next 
day on which the office of the Board is open. 
The placing of the requisite material before the 
Board is an act or proceeding within the mean¬ 
ing of Section 10, General Clauses Act. Madh 
BLR 1955 Cr 268: Madh BLJ 1954 HCR 1442: 
1955 Cr U 476: ILR (1955) Madh Bha 98: AIR 
1955 Madh Bha 36 (38) (Pt A) (Pr 5) (DB). 

-S. 9 — ‘Place before the Advisory Board’ — 

Meaning of. 

The plain meaning of the expression ‘place the 
material before the Advisory Board’ is simply 
this, that the material should be made available 
to the Board or placed in their hands. It cannot 
be said that the material can be said to be placed 
before the Board only if the Board at a formal 
meeting is made aware of the material and the 
Board at that meeting applies its mind to the 
detenu’s case. Section 9 is sufficiently complied 
with if the material referred to therein is band¬ 
ed over in the office of the Board within thirty 
days from the date of detention. Madh BLJ 1954 
HCR 1442: Madh BLR 1955 (Crl) 268: 1955 Cr LJ 
476: ILR (1955) Madh Bha 98: AIR 1955 Madh B 
36 (38) (P4 B) (Pr 5) (DB). 

' if* 9 — Constitution of India, Articles 226, 22 
T" Habeas Corpus — Detention under Preventive 
detention Act — Factual correctness of ground 
lor detention verified by Advisory Board after 
nearing petitioner — Matter cannot be investigat¬ 
ed by High Court under Article 226. See Consti- 

fflKP of India, Article 226. AIR 1958 Mad 425 
|UB). 

TTnJ: 9 W (a) and 12 (a) as amended by Act 4 
oi 1951 — Scope of Sccllon 9 (2) (a). 

Though Section 9 (2) (a) in terms applies to 
ail classes of detentions under the Act which con¬ 
tinued to be in force from the date of the 
commencement of the amending Act by virtue 
of Section 12 (a), the scope of that clause should 
nowever be limited to those classes of detentions 
where orders did not expire within six weeks 
5® 22-2-51. ILR (1051) Ca| 529: 18 Cut LT 58: 

(Pr AHDB) U13: AW 952 ° rlMa 208 (209) (Pl A) 

TJ-j. • Ol and (2) (a). 10 (1) and 12 (») (as 
•mended by Ac! 4 of 1051)—Procedure prescribed 
** “cUon not followed — Detention, if in ac¬ 


cordance with procedure established by law —” 
Constitution of India, Article 21. 

Where the petitioners were detained under the 
Act before its amendment and after the amend¬ 
ment the Government passed fresh orders of de¬ 
tention wherein previous orders were expressly 
referred to and it was stated that “in partial 
modification’’ of those orders the Government 
were pleased to detain the petitioners and the 
grounds for detention communicated to the peti¬ 
tioners were identical with those for the deten¬ 
tion under the unamended Act and the reference 
to Advisory Board was made after the expiry of 
the period of six weeks from 22-2-51 and similar¬ 
ly the report of the Board was submitted to 
the Government after the expiry of ten weeks- 
from that date. 

Held, that the detention had been all along 
continuous and consequently the right of the peti¬ 
tioners to have their case referred to the Advisory 
Board within six weeks from 22-2-51 would not 
be taken away and similarly the duty cast on the 
Board to submit their report to the Government 
within ten weeks from that day must be strictly 
obeyed. 

Held, further that since the time-limits fixed in 
Sections 9 (1) and 10 (1| were not complied with 
it could not be held that the detention was in ac¬ 
cordance with the procedure established by law. 
There was a clear violation of the fundamental 
right guaranteed under Article 21 which invali¬ 
dated the subsequent detention even if it be held 
that the detention orders were valid in their in¬ 
ception. ILR (1951) Cut 629: 1952 Crl LJ 
1113: 18 Cut LT 629: AIR 1952 Orissa 208 (210* 
211) (Pt B) (Prs 9, 10) (DB). 

-S. 9 — Reference made beyond 30 days of 

detention — Provisions of Sections 8 and 
9 are in nature of statutory safeguards — De¬ 
tention held illegal. See Public Safety — Pre¬ 
ventive Detention Act (1950), Section 8 (3). 1931 
Crl U 91: AIR 1954 Pat 67 (DB). 

SECTION 10 
SYNOPSIS 

(Public Safety — Preventive Detention 
Act, 1950, Section 10). 

1. Scope and object. 

2 . Desires to be heard. 

3. Report by Advisory Board. 

4. Non-submission of report within ten weeks 

— Effect. 

5. Detenu whether entitled to a copy of |ha 

report. 

6. Writ petitions — Maintainability. 

I. Scope and object. 

10, 3 (i) (a) (IU). 9. 13 - Scope of See 
nn? fiLir Government revokinn Magistrate's order 
and itself passing order of detention — Non- 
compliance with Sections 9 and 10 in resnect of 

r" a "' s yv - ti » iVS™! 

ment are not ultra vires on the ground that 
rcqiuremenls of Sections 9 and 10 of the Act had 

Magistrate’s^er °I ProS 

& an?stf , iiKib*sv ,1 ' (ai ,mi - 

jr _ w,!?n~in V S y “7 T !l e Procedure laid down 

S , w oes not offend oRainst principle* 

of natural justice or test of proper judicial i“ 
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u'rVin'fn? c Ub , llC S n fel w,~ Preventive Detention 

Bon, LR° 602 S . e ‘ 0n 9 ‘ ILR (1956) Bom 715: 68 

undm^Wf iq ^ 0nd ,2 ~Detention continued 

Xniin n- 12 K annot be re " arded as a new 

detention — Fresh opportunity to detenu to 

rnnke representation need not be given. See 

Public Safety — Preventive Detention (Amend- 

Sl^ilR C !o-t n 195 l ), #«»» ion 9 (1) - 1952 Cri U 

81: AIR 10o2 Bom 1 (DB). 

S. 10 — Conslitution of India. Articles 22 (4) 
(a) and 22 (7) (c) — Advisory Board does not 
exercise functions of Courts — Its duty is to re¬ 
port about sufficiency of cause for detention — 
Section not invalid on ground of violation of 
rule of natural justice or for not providing for 
•elaborate procedure before the Advisory Board. 
1965 Fun LB (Supp) 286: 1965 (2) Cr LJ 119: AIR 
19G5 Punj 270 (275) (Pi D) (Pr 8) (DB). 

-Ss. 10 and 11 — Report of Advisory Board 

— Order of detention not confirmed within rea¬ 
sonable period — Continued detention — Lega- 
lity. 

Section 10. Preventive Detention Act, imposes 
a statutory obligation on the Advisory Board to 
submit a report to Government within a period 
of 10 weeks from the date of the detention under 
Section 11 (1). The Government may confirm the 
order of detention if the Advisory Board is of 
the opinion that there is sufficient cause for the 
detention of the detenu. Section 11 (1) does not 
specify the period during which the order of de¬ 
tention should be confirmed by the appropriate 
Government, but there can be little doubt that 
it should be confirmed within a reasonable period, 

i.c., within a period which a man of ordinary 
prudence would consider reasonable in the cir¬ 
cumstances of the case. If the Government does 
not confirm the order of detention within a rea¬ 
sonable period, the detention of the detenu be¬ 
comes illegal and improper, and he is entitled to 
be released from custody. 1952 Cr LJ 1493: 54 
PLR 47: ILR (1952) Punj 129: AIR 1952 Punj 
349 (349) (PI B) (Pr 6) (DB). 

2. Desires to be heard. 

-S. 10 (as amended by Act 61 of 1952) — 

Opportunity not given to detenu of being per¬ 
sonally heard — Elfect of, is to render recom¬ 
mendation of advisory board of no avail — If 
more than 3 months pass, detenu is entitled to 
release — (Constitution of India, Article 22 (4) ). 
AIR 1955 NUC (Raj) 4639 (DB). 

-S. 10 (1) and (3) — ‘If the person concern¬ 
ed desires to be heard” — Meaning of. 

Reading sub-sections (1) and (3) of Section 10 
together there is no doubt that the intention be¬ 
hind the use of the words “if the person concern¬ 
ed desires to be heard” appearing in sub-sec (1) 
was that the detenu, if so desired to be heard 
personally, would be entitled to be heard by the 
Board. To say that these words mean a desire 
to be heard either in person or through counsel 
would be to overlook sub-sec. (3) on account of 
which a detenu can never claim to be heard 
through counsel. 1955 Raj 
1517: ILR (1955) 5 Raj 761: AIR 19 oo Raj 18o 
(185) (Pr 3) (DB). 

3. Report by Advisory Board. 

^-S. 10 (1) — Nature of enquiry by Advisory 

Board — Enquiry is not judicial or quasi-judicial. 


(1950), S. 10, Note 1 


,Q° C r 2n,°J ke P (Relation of Employment) 
£ct (9 of 1948), Section 4 ( 1 ). (1965) 11 Fac LR 

IS™ (1905 > 3 s4 453: 10e5 
Cr LJ 189: AIR 1966 SC 282. 

®~“S* 19 (1) — Validity — Procedure under 
— If opposed to principles of natural justice. 

It is clear from Section 10 (1) that the Advi¬ 
sory Board, after considering the materials plac¬ 
ed before it under Section 9, can call for further 
information from the appropriate Government and 
that thereafter if in any particular case it consi¬ 
ders it essential so to do or if the detenu desires 
to be heard, after hearing him, submit its report 
to the appropriate Government. In such a situa¬ 
tion the Advisory Board must of necessity ob¬ 
tain further information from the appropriate 
Government before it hears the detenu. There 
is nothing in this procedure which offends against 
tlie principles of natural justice. Jagan Nath 
Sathu v. Union of India, 1960 Cr LJ 764: 1960 
SCJ 975: 1960 Mad U (Cr) 671: (1960) 2 SCR 
784: AIR 1960 SC 625 (629) (Pt C) (Pr 14). 

• -S. 10 — Jurisdiction of Advisory Board. 

Where a statement of fact contained in the affi¬ 
davit filed in Court by the detaining authority is 
disputed, the matter has to be considered by the 
Advisory Board. The question of the truth of 
that statement is not within the jurisdiction of 
the Court to decide. Bhimsen v. Slate of Pun¬ 
jab, 1952 Cri U 75: (1951) 2 Mad LJ 641: 1951 
Mad WN 865: 1951 SCJ 747: 1951 Mad WN (Cri) 
285: 1952 SCR 18: ILR (1952) Punj 1: AIR 1951 
SC 481 (484) (Pt C) (Pr 9). 

-S. 10 — Grounds of detention must he for¬ 
warded to the Advisory Board within 30 days of 
detention order — Forwarding of wrong grounds 

— Vitiates entire proceedings before Board under 
Section 10. See Public Salety — Preventive De¬ 
tention Act (1930), Section 9. ILR (1961) 1 All 
427. 

• - Ss. 10, 8 (as amended In 1951) — Constitu¬ 

tion of India, Article 21 — Reference of detenu 
not considered by all the three members — Effect 

— The fundamental right of the detenu as 
guaranteed by Article 21 has been infringed and 
the detenu is entitled to be released forthwith. 
See Public Safety — Preventive Detention Act 
(1950) (as amended in 1951), Section 8. 52 Gif 
U 1453: ILR (1951) 3 Assam 494: AIR 19ol 
Assam 169 (SB). 

-S # 10 — Scope — Refusal of the Advisory 

Board to call records of cases required by dete¬ 
nu — There is no infringement either of Arti¬ 
cle 22 (5) or of Section 10 of the Preventive 
Detention Act (1950). See Constitution of India, 
Article 22 (5). 1962 (1) Cri U 311: AIR 1962 

Cal 162 (DB). 

_Ss. 10 and 11 — Order of Government under 

Section 11 - Validity - Report of Advisory 
Board — Nature of — Reasons — If should be 
given In the report — Proceedings under Arti¬ 
cle 226 of the Constitution of India, (1950) — 
Factual correctness of grounds — If can be gone 

In an application under Article 226 of the Con¬ 
stitution questioning the validity o! an order ot 
detention of a person under the Preventive Deten¬ 
tion Act, 1950. it is not open to the petitioner to 
canvass the factual correctness of the grounds o! 
detention even for the limited purpose of decid¬ 
ing whether the order of detention is mala liae. 
The report of the Advisory Board under 
Section 10 of the Act is not equivalent to a 
judgment or order of a judicial or quasi-judicial 
tribunal. It is no doubt true that Section 10 (2) 
draws a distinction between the report of an 
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Advisory Board and its opinion. But the ques¬ 
tion does not prescribe as to what the report 
should contain. Having regard to the provisions 
of Section 10 (3) which make the report of the 
Advisory Committee confidential what is really re¬ 
quired is the unambiguous opinion of the Advi¬ 
sory Board and the factual existence of a re¬ 
port setting out the reasons for the opinion is 
not a condition precedent for the exercise of 
power by the Government under Section 11 of 
the Act. The non-existence of a report setting out 
the reasons of the Advisory Board for its 
opinion will not alTect the validity of the order 
of Government under Section 11 of the Act. 
(1958) MU (Cr) 607: 1958 Mad \VN 369: (1958) 
2 MU 169: ILK (1958) Mad 692: 71 Mad L\V 
228: 1958 Cr U 1047: AIR 1958 Mad 425 (429, 
430) (PI D) (Prs 17, 21). 

4. Non-submission of report within ten 
weeks — Effect. 


5. 10 — Advisory Board not making report 
within 10 weeks — Effect on — Detention — 
(Constitution of India, Article 226). 

The making of the report by the Advisory 
Board under Section 10 within the time pre¬ 
scribed by law (10 weeks) is of the utmost im¬ 
portance to the detenu and the failure to make 
the report in time may quite conceivably have the 
effect of unlawfully prolonging the detention and, 
therefore after the expiry of the ten weeks the 
detenu may well complain that he has been de¬ 
prived of his personal liberty otherwise than in 
accordance with procedure established by law. 
Where the ten weeks’ lime within which the re¬ 
port of the Advisory Board was to be Hied ex¬ 
pired on October 27, 1957 and the habeas corpus 
petition was filed on November 8, 1957, the detenu 
'Y* 11 c °mplain that on and from October 28, 
1957, his detention has become illegal and bad. 

Under Section 10 of the Act the Board has no 
power to make any order to continue or discon¬ 
tinue the detention, but is only under a 
duty to submit its report to the State Govern¬ 
ment. When the petitioner says in his petition 
ior habeas corpus, that the Board has not pass¬ 
ed any order, in the context, he means that the 
Monrd has not submitted its report. Dharam 
r II v ft *J latc of Pun i ab . 36 Mys U 341: 1058 
$LHJ2 2: .. 1058 SCJ 426: 1958 A » WH (HC) 

io« £i ad .P (Cr,) 409: 1958 AU Crl R 289: 

1858 SCR 96: AIR 1968 SC 152 (153) (Prs 3, 4). 

i-T"?! ~n Cons lilution of India, Articles 228, 

n , .. ens Corpus — Detention under Preventive 
Uctention Act — Factual correctness of ground 
•or detention verified by Advisory Board after 
nearing pctiiioncr _ Matter cannot be investignt- 
*5 High Court under Article 226. See Con. 

AIB* 1 Ar,icle 226 ‘ 1958 Crl U 1M7: 
AIR 1958 Mad 425 (DB). 

<*)’ 9 (1) and (2) (a), 12 (a) (as 

srrihr, i *k Ac *’ 4 °* — Procedure pre¬ 

scribed by Sections 9 ( 1 ) and 10 ( 1 ) not follow. 

duro , i!?. 0 ! 10 ?' no * * n accordance with proce- 
S2liS ab, f llh ^ bY laW “ There "*as a cleat 
unrtrr i I° f i lundnmcn, nl right guaranteed 
™21 which invalidated the subse- 
dueni detention even if it be held that the delen- 

Puhlio c dC r r 1 wer V alid in their inception. See 
S 20MDB)! 11 ' *" 2 CH u U,3: ilB 1952 

“ l7dS°A,T”2.'““ ~ ~ C0 ” ! “- 

of Section lb of the Preventive 
mention Act appear to he mandatory. If the 


Advisory Board fails to submit its report within 
the period prescribed by Section 10 and conse¬ 
quently the Government does not pass orders 
under Section 11 the detention of the detenu after 
the expiry of the period provided will in any 
case become illegal, and the accused is entitled 
to be set at liberty. AIR 1951 Assam 169, Rel. 
on. 1953 Cri U 586: AIR 1953 Sau 63 (64) 
(Prs 4, 5) (DB). 

-S. 10 (1) — Failure to report within ten 

weeks — Constitution of India, Art. 21. 

It is clear from the language of Section 10 (1) 
of the Act that the provision as to the submis¬ 
sion of the Advisory Board's report within ten 
weeks is imperative and that the Advisory Board 
has to conform to the time limit there prescribed. 
II the report of the Advisory Board was 
not submitted to the Government within ten weeks 
Irom the date of the order of detention furthei 
detention becomes illegal — Case law discussed. 
1953 Crl LJ 503: AIR 1953 Sau 51 (51, 52) (Pt B) 
(Prs 3, 5) (DB), 


5. Detenu whether entitled to a copy 
of the report. 

-Ss. 10 and 7 — Object of Advisory Board’s 

reporl — Communication of Board’s report to de¬ 
tenu more than three months after his arrest — 
If renders detention illegal. 

The Act does not provide anywhere for the 
communication of the Advisory Board s report to 
the detenu. Under Section 10 the report has to 
be submitted by the Board only to the appro¬ 
priate Government within 10 weeks from the date 
of detention. In other words, the Board's re¬ 
port only serves the purpose of enabling the ap¬ 
propriate Government either to confirm the de¬ 
tention order and continue the detention of the 
person concerned or to revoke that order and 
cause the person to be released forthwith. That 
being so, no question of supplying the detenu 
with a copy of the Advisory Board s report arises, 
for it would be of no use to the detenu. Hence, 
the fact that the decision of the Board was com¬ 
municated to the detenu more than three months 
ufter his arrest will not make the detention illegal. 
19o6 Cr U 1152: AIR 1956 All 589 (692) (Pt B) 


6. Writ petitions — Maintainability, 

10 — Constitution of India. Articles 226, 
j.1 and a 22 — Habeas Corpus — Detention under 
Preventive Detention Act — Allegation as to 
non-existence of grounds — Complaint that under 
Preventive Detention Act no opportunity to 
be heard and to prove the grounds of detention to 
be incorrect is untenable — Reagitation of matter 
before High Court in writ of Habeas Corpus not 
possible — Absence of provision — Remedy to 
get the law changed instead of approaching the 
Court. See Constitution of India, Article 2°B 
1956 Crl U 1162: AIR 1956 All 589 (DB). 

- Ss. 10, 11, 9 (as amended in 1951) — \ 

detenu has legal right to apply under Sec. 491, 
Criminal P. C. or Article 226 before he has made 
any representation or before there is any T- 
ference to the Advisory Board — The disposal 
■ p « ,l I lon under Section 491, Cr. P. C. or Arli- 
dc 220 of the Constitution cannot at all affect 

- Kr°n S , Cau ?$ . before * he Ad 'isory Board 
Reference to Advisory Board. See Public 

Safety — Preventive Detention Act (1950) Sec 

lion 9. 1952 CH LJ 204: AIR 1952 Cal 26 (£*), 

Cons,Uu,ion of India, Article 226 - 
Wnt of habeas corpus-Detenlion under Proven. 
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tive Detention Act, 1950 — Advisory Board exa¬ 
mining case of detenu and deciding not to 
order release — Petition by detenu under Arti¬ 
cle 226 not barred. See Constitution of India, 
Article 226. 1960 Cri U 981: AIR 1960 Punj 
332. 

• -S. 10 — Constitution of India. Article 226 — 

Habeas Corpus — Detention under Preventive De¬ 
tention Act — Case examined by Advisory 
Board and report submitted — Petition under 
Article 226 is not maintainable. See Constitution 
of India, Article 226. 1957 Cri LJ 480: AIR 1957 
Tripura 25. 

SECTION 11 

SYNOPSIS 

(Public Safety — Preventive Detention Act 

(1950), S. 11.) 

1. Scope and object. 

2. Report to Government. 

3. ‘May confirm the detention order and con¬ 

tinue the detention’. 

4. Fixing the period of detention. 

5. Order if to he communicated to the detenu. 

6 . Validity of the section. 

7. Writ petition — Maintainability. 

1. Scope and object. 

—S. 11 — Grounds — Being habitual offender 

— Sufficiency — Preventive Detention Act is not 
meant for the purpose of detaining habitual cri 
minals, as in that case it would really take the 
place of the Criminal Procedure Code. See Con¬ 
stitution of India. Article 22 (5). 1959 Cr LJ 63: 
AIR 1959 Mys 7 (DB). 

• -Ss. 11 and 7 — Detention order confirmed 

and extended — Fresh grounds not supplied — 
Detention is not rendered illegal — Section 7 
has no application to such an order of confirms, 
tion. See Public Safety — Preventive Detention 
Act (1950), Section 7. 1952 Cri LJ 1093: AIR 
1952 Pepsu 100. 

-S. 11 — Scope. 

Section 11 merely empowers the appropriate 
Government to 1 *confirm M the order of deten ion 
and to extend the period of detention; it does 
not empower the Government expressly or bv 
implication to override 

tion 7. 52 Cri U 1451: AIR 1951 Punj 119 (119) 
(PI B) (Pr 5) (DB). 

2. Report to Government. 

__Ss. 11. 10 — Report of Advisory Board can¬ 
not be equated to a judgment — Opinion of Board 

— Need not be backed bv report containing 

reasons for its opinion — (Constitution of India. 
Article 22). See Public Safety - Preventive 
Detention Act (4 of 1950). Section 10. 19o8 Cri 

U 1047: AIR 1958 Mad 425 (DB). 

_S 11 — Government’s discretion under — 

Opinion and report ol Advisory Board - Nature 
and relevancy of. 

Before exercising the statutory P°™r u ndM 
Section 11 (1) of the Act at its discretion, the 
Government is not bound to take into account 
both the report and the opinion of the Adwsorj 
Board. Both sub-sections (ll and (2) of 
tion 11 require of the Government that it should 
consider he opinion of the Advisory Board 
reported to it bv that Board. It is the opinion 
of P the Advisory Board that is relevant both under 
sub-sections 5 (1) and ,2) of Section 11 the.opinion 
of the Advisory Board reported by that board to 


Ihe Government. The language of Section 11 (l) 
gives no indication of what the “report' referred 
to in Sections 10 (2) and 10 (3) of the Acl 
should contain. 

The report is confidential even from the Court. 
The Court is not entitled to examine the report 
even to verify whether it satisfies what Sec. 
tion 10 requires. There is certainly nothing in 
Section 10 or in Section 11 that required the 
Advisory Board to submit to the Government the 
reasons for the opinion, which Section 10 (2) 
requires the Board to report to the Government. 
Whether or not the Court can ascertain whethei 
there was factually a report apart from the 
opinion of the Advisory Board, the Court is not 
entitled to examine the contents of the report for 
any purpose. 1958 Mad WN 369: (1958 ) 2 Mad 
U 169: 71 Mad L\V 328: 1958 Mad LJ (Cri) 607: 
1958 Cr U 1047: ILR (1958) Mad 692: AIR 1958 
Mad 425 (429, 430) (PI E) (Prs 18, 19) (DB). 

3. ‘May confirm the detention order and 
continue the detention’. 

•-S. 11 — Duty of Government. 

Where the original order for detention was 
under sub-clauses (ii) and (iii) of Section 3 (1) 
(a) and the Government in exercise of its powci 
under Section 11 confirmed the detention undei 
sub-clause (ii) but revoked the detention under 
sub-clause (iii) on the ground that the Advisor} 
Board did not uphold the detention under that 
sub-clause: 

Held, that the order was not in conformity 
with Section 11 under which Government could 
cither confirm the order of detention made under 
Section 3 or revoke it completely and that there 
was nothing in law which prevented the Govern¬ 
ment from making a fresh order of detention i 
it so chose. Shibban Lai Saksena v. Statef ol 
Uttar Pradesh. (1954) 1 Mad U 143: 1 9»4 i SCJ 
73: 1954 Cr U 456: 1954 BLJR 113: 19o4 SCA 53: 
1954 SCR 418: 1954 All LJ 48: AIR 1954 SC 1/9 
(181) (PI C) (Pr 9). 

._S 11 (I) — Decision confirming detention 

order — Inclusion of direction for continuation of 
detention — Necessity. 

Per Das. J.— Patanjali Sastri, C. J-, concurr¬ 
ing Grammatically Section 11 (D confers 
powers, namely (1) the appropriate Go'ernmcn 
may confirm the detention order andI (21 the np 
propriate Government may continue the detention 
for such period as it thinks fit. The confirm, 
tion of the detention order certainly contemplates 
the taking of an executive decision, but the 
detenu bewng already in custody and the detention 
order being confirmed Ins detention continue* 
automatically and. therefore, no further e«cuh 
decision is called for to continue the detanbom 
It follows that it is not necessary to incjuae» 
direction for the confirmation of the delenhou 
in the decision confirming the detention order. 
Datlatraya Morcshwar v State of Bombay 
SCR 612: 21 Bom Cri Cas 350: (19o2) SCA • 
1952 SCJ 235: 1952 Cri U' 955: 54 ®?® LR B • 
(1952) 2 Mad LJ 119: AIR 19o2 SC 181 lit”! 

(Pt A) (Pr 4). 

m _c it m _ Confirmation order — -> on 

•mpllancc Uh 160 of Cons MuUon - 

(Constitution of India, Article 166 (!))• 

It is well settled that generally 
provisions of 

d ».,f a 

str r-srsrr— j - 
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done in neglect of this duty would work serious 
general inconvenience or injustice to persons 
who have no control over those entrusted with 
the duty and at the same time would not promote 
the main object of the legislature, it has been 
the practice of the Courts to hold such provisions 
to be directory only, the neglect of them not 
affecting the validity of the acts done. 

While the Preventive Detention Act requires 
an executive decision, call it an order or an execu¬ 
tive action, for the confirmation of an order ol 
detention under Section 11 (li that Act does not 
itself prescribe any particular form of expression 
of that executive decision. Article 166 directs all 
executive action to be expressed and authenticat¬ 
ed in the manner therein laid down but an omis¬ 
sion to comply with those provisions does noi 
render the executive action a nullity. There¬ 
fore, all that the procedure established bv law 
requires is that the appropriate Government musl 
take a decision as to whether the detention ordei 
should be confirmed or not under Section 11 (1). 
Where such decision has been in fact taken by 
the appropriate Government, there is no breach 
of the procedure established by law and the deten¬ 
tion cannot be called in question. Datlatraya 
Motcshwar v. Stale of Bombay. 1952 SCR 612: 
21 Bom Crl Cns 350: (1952) SCA 526: 1952 Cr| 
U 956: 54 Bom LR 625: 1952-2 Mad LJ 119: 1952 
SCJ 235: AIR 1952 SC 181 (185, 188) (PI C) 

(Prs 7, 19). 

♦-Ss. 11 (1) and 13 — Order under Sec- 

lion 11 (1) — Power to extend period of deten¬ 
tion. 

Per Mukherjea, J.: — Chandrasekhara Aiyar. J. 
Concurring: — Once the appropriate Govern¬ 
ment in making the order under Section 11 (1) 
specifies the period during which the detention 
of the person concerned is to continue, it docs 
not become functus officio and is not incapable 
of extending the detention for a further period al 
a subsequent lime if it considers necessary. Sec¬ 
tion 13 of the Act gives very wide powers to the 
detaining authority in this respect and it can 
revoke or modify any detention order at any time 
it chooses and the power of modification would 
certainly include a power of extension of the 
period of detention, provided such power is exer. 
cised before the period originally fixed has expir¬ 
ed and provided the extended period does not 
exceed the over-all limit which is co-cxtcnsive 
with the life or duration of the Act itself. 
DaUntraya Morcshwar v. State of Bombay, 1952 

6,2: 21 Bom Crl Cas 360: < 1952 ) SCA 
J952 Crl LJ 955: 64 Bom LR 525: (1952) 2 Mad 
U 119: 1952 SCJ 235: AIR 1952 SC 181 (186) 
(PI D) (Pr 13). , 


11 — Detention order confirmed after 
eecclpt of report of Advisory Committee — 
Necessity lo communicate decision to detenu. 

Where after receiving the report of the Advi- 
sory Committee the State Government confirms 
ine order of detention, there is nothing in Sec- 
»°n 11 which would compel the State Govern- 
nient to communicate ils decision to the detenu, 

Rn B °X- Crl CaS 210S 1952 Crl U 815 ILR (* 9 & 2 ) 

(DB) 1345 m 1952 Bom 1 (l0) (Pe F) (Pp 18) 


— Public interest — Proof of — Vague- 

£ roun( ls — Although the Government may 

public interest disclose the full parti- 

utars of the grounds supplied, the Government 

? 1 9 0U M to disclose all the grounds on which 

iuL W detention is based. See Constilu- 

fwm w ln i la ;A r > llcIe 22 < 5 )- 1959 Cr LJ 63: AIR 
1950 Mys 7 (DB), 


-Ss. 11 (1) and 3 (1) (a) — Scope — Govern¬ 
ment, if bound to disclose all the grounds on 
which order of detention is made. 

Having regard to the different provisions of 
the Preventive Detention Act the order of con¬ 
firmation which the Government is required to 
make under Section 11 of the Act has to be made 
within a period of three months from the date 
of detention. Sub-section (1) of Section 11 makes 
it dear that confirmation order in question has 
to be made if the Government after the receipl 
ot the report from the Advisory Board decides to 
continue the detention and in view of the pro¬ 
visions of Clause (4) of Article 22 of the Con« 
stitution such confirmation has to be made with¬ 
in three months from the date of detention, 
Clause (5) and Clause (6) of Article 22 of the 
Constitution read together make it obligatory on 
the part of the Government to disclose all the 
grounds on which the order has been made 
though not all the facts constituting such grounds. 
In other words although the Government may nol 
in the public interest disclose the full particulars 
of the grounds supplied, the Government is bound 
to disclose all the grounds on which the order of 
detention is based. 36 Mys LJ 580: ILR (1957) 
Mys 374: (1958) Mad LJ (Cr) 670: 1959 Cr LJ 
63: AIR 1959 Mys 7 (9, 10) (Pt A) (Prs 13, 14, 15) 
(DB). 

-Ss. 11, 9, 10 (as amended by Act 4 of 1951) 

— Scope — Order of detention under Section 3 — 
Report of Advisory Board under Section 9 that 
detention was justified received by Government 

— Failure of Government to pass order under 
Section 11 within Ihree months of initial order 

— Further detention is illegal. See Public Safety 

— Preventive Detention Act (1950), Section 9, 
1952 Crl LJ 1452: AIR 1952 Pepsu 134. 

-S. 11 — G over ament confirming order — II 

should supply grounds. 

It is not necessary for Government, when it 
proceeds to confirm an order of detention and 
to continue the detention of the person concern¬ 
ed to supply the grounds on which the detention 
is being continued. 54 PLR 342: ILR (1952) Punj 
481: 1953 Cr LJ 26: AIK 1952 Punl 406 (407) 
(Pr 8) (DB). J 1 n 

-S. 11 — Detention should be confirmed with¬ 
in reasonable time. 

Section 11 does not specify the period during 
which the order of detention should be confirm- 
ed by the appropriate Government, but there can 
be little doubt that it should be confirmed with- 
111 » reasonable period, i.c., within n period 
vynicn a man of ordinary prudence would const* 
uer reasonable in the circumstances of the case. 

Where the report of the Advisory Board wai 
received on the 4th August and the order of con. 
Urination was not communicated till the 24th 
September it was passed after the lapse of a 
period which could not be regarded ns reason. 
ablc ; 

When order of confirmation was passed one 
month after the petitioner detenu had presented 
an application for writ of habeas corpus, after 
the counsel of the State had been repeatedly ask* 
ed lo produce it, the detention is an infringe- 

s» prirss 1 ,® v, f & s io b 

(jR) (K! ‘ S ?7, A 8) R (DB) 2 . ^ 349 |348: S '°> 

~ s -}} — 11 Js obligatory o n State to confirm 
order ol detention and satisfy court that order 
has In fact been confirmed. ** 

Section 11 imposes a statutory obligation on the 
appropriate Government to confirm the order ol 
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detention, and it is incumbent on the State to 
satisfy the Courts that the order had in fact been 

conhrmed by the Chief Commissioner When no (U, a specification of the period of continuation 

e\idence ol this continuation is placed before the —•:— - » • • 

Court excepting only the letter of the Home 
Secretary* to the Chief Commissioner informing 
the Supdt. of jail in which the detenu was con¬ 
fined that his representation to the Advisor) 

Board has been rejected, in the absence of evi¬ 
dence to the elTect that the Chief Commissionei 
had in fact passed the order of confirmation, the 
Court will only hold that no such order was 
passed. 54 Pun LR 47: 1952 Cri U 1493: 1LR 
(1952) Punj 129: AIR 1952 Punj 349 (349) (Pt B) 

(Pr 6) (DB). 

-S. 11 (1) — Report of Advisory Board receiv¬ 
ed within ten weeks — Order of confirmation 
passed beyond ten weeks, but within three months 
of order of detention — Further detention is 
valid — (Constitution of India, Article 226). See 
Public Safety — Preventive Detention Act (4 ol 
1950), Section 10 (1). AIR 1953 Sau 138 (DB). 

• 

4. Fixing the period of detention. 

-S. 11 (1) — Constitution of India, Article 22 


(4) and (7) — ‘Such detention’ — Meaning of — 
Section 11 (1). Preventive Detention Act, whether 
contravenes Article 22. 

Per Majority, A. K. Sarkar, J., (Dissenting). — 
Clause (4) of Article 22 does not state that the 
Advisory Board has to determine whether the 
person detained should be detained for more than 
three months. What it has to determine is whe¬ 
ther the detention is at all justified. The mattei 
before the Advisory Board is the subject of deten¬ 
tion of the person concerned and noj for how 
long he should he detained. Clause (7) of Arti¬ 
cle 22 is an exception to Clause (4) of that Arti¬ 
cle. The expression ‘such detention’ in Arti¬ 
cle 22 (4) (a) refers to preventive detention and 
not to how long the person is to be detained. 
The decision as to the period of detention must 
be of the detaining authority. The reference to 
the Board is only a safeguard against Executive 
vagaries and high-handed action and is a 
machinery devised by the Constitution to review 
the decision of the Executive on the basis of a 
representation made by the detenu, the grounds-ot 
detention, and where the order is by an officer, 
the report of such officer. 

Under the Preventive Detention Act as amend¬ 
ed in 1951, the Government must determine what 
(he period of detention should be only after the 
Advisory Board to which the case erred 

reports that the detention is justified. AIR 1952 
SC 27 and AIR 1952 SC 181. Ret. on. Sub-scc- 
tion (1) of Section 11 of the Preventive Detent on 
Act does not. therefore, contravene any of the 
provisions of Article 22 of the Constitution and 
is accordingly valid. 

o \ r Q..rL*»r I • — The words ‘such 

detection’ m Article’ 22 (4) (a) of the Conslitu- 
lion must necessarily refer to detention for a 
period longer than three years and not lo P«- 

u» m: sjs 

?LI irx 355 * 1958 SCR 460: 1958 MU (Cr) 42*: 

S SC5 MO: AIR 1058 SC 163 (.68 109 170 
173 , 174, 176) (PI A) (Prs 10, 11, 12, 13, 23, 

m) — “Such period as II thinks fit” 
• ■^LpVm'.llon .1 period - V.lldll, ol 

detention. 


Per Majority of the Court (Mahajan, J. dissent- 
ing) On a proper construction of Section 11 
(1), a specification of the period of continuation 
of the detention is not necessary, however desir¬ 
able one may consider it to be. Non-specification 
of such period at the time of confirming the 
detention order will not, therefore, make deten¬ 
tion a nullity. 

The non-determination by Government of the 
period of the continuance of the detention 
operates prejudicially against the detenus and 
makes the detention illegal. Dattatraya 
Moreshwar v. State of Bombay, 1952 Cri U 955: 
54 Bom LR 525: 1952 SCR 612: 21 Bom Cri Cas 
350: (1952) SCA 526: (1952) 2 Mad U 119: 1952 
SCJ 235: AIR 1952 SC 181 (183, 186, 191) (Pi B) 
(Prs 6, 14, 35). 

#-Ss. 11 and 3 (1), 9 (as amended by Acl 

4 of 1951) — Fixing of period of detention in 
initial order itself — Order cannot be support¬ 
ed. See Public Safety — Preventive Detention 
Act (1950), Section 3. 1952 Cri LJ 321: AIR 1952 
SC 27. 

-S. 11 (as amended In 1951) — An order of 

detention for an indeterminate period at the time 
of confirmation is not what is contemplated 
under Section 11. Criminal Misc. Case No. 71 of 
1951, Cri. Misc. Case No. 72 of 1951 and AIR 1952 
SC 27, Rel. on; AIR 1952 Bom 1, Dissent, from. 
1953 Cri U 654: AIR 1953 Assam 73 (74) (Pr 5). 

-S. 11 (1) — Confirmation order of detention 

under Section 11 — No obligation to fix deten¬ 
tion period. 

The language employed in Clause (1) does not 
impose any obligation on the appropriate Govern¬ 
ment to determine the period of detention when 
confirming an order of detention. 

It may be very desirable that the Provincial 
Government should be under an obligation to fix 
a period at the confirmation stage. But if tho 
Legislature has not made it obligatory for the ap. 
propriate Government to do so, the requirement 
may not be read in Section 11, Clause (1) by the 
process of interpretation. Principles of natural 
justice also must not be invoked for the purpose. 

The Government no doubt has got the power 
to determine for what period a person is to be 
detained if the Advisory Board has reported that 
there is sufficient cause for his detention. If i 
wants to fix it, it would be after the receipt of 
the report. But it is a very differen thing to 
say that it is obligator)* on it to fix the period 
and that if it does not, there is necessarily a noiv • 
compliance with the requirement of Section II 
( 1 ) AIR 1952 Bom 1, Rel. on; AIR 1952 SC 27, 
Expl Cri. Misc. No. 5 of 1952 (Assam), Dissented 
from. 1953 Cri U 220: ILR (1952) 4 Assam 295: 
AIR 1953 Assam 22 (23. 24) (PI B) (Prs o, 7). 

_S jl (i) — Order of detention nol specifying 

period — Validity. 

An order of detention for an indefinite period 
or without specifying the period at the lime ol 
confirmation as provided in Section 11 (U o' 
the Preventive Detention Act is bad in law and 
has to be set aside in keeping not only with tne 

provisions of law but also according to the princij 

pie of natural justice. ILR (19.2) Assam 134. 
1952 Cr LJ 1706: AIR 1952 Assam 187 (189) 
(PI A) (Pr 16). 

_e it m — Non-specification of period oi 

detention in confirmation order — Detention 

IS The Specification of the period for which 
the detention was to continue. u» he ord r o 
confirmation made under Section 11 (1) . 

Act after the Advisory Board had considered the 
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cases of the detenus, would not make the deten¬ 
tion illegal. AIR 1952 SC 181, Relied on. (’52) 
54 Bom LR 629: 1953 Crl U 322: 22 Bom Crl 
Cas 1: ILR (1953) Bom 182: AIR 1953 Bom 59 
(00) (Pt B) (Pr 5) (DB). 

-Ss. 11 and 3 — Detenlion order under Sec¬ 
tion 3 as it stood before amendment in 1951 — 
.No necessity lo mention period of detention — 
Case referred to Advisory Commitlee and deten¬ 
tion order confirmed — Period of detention not 
mentioned — Order of detention or confirmation 
not bad. See Public Safety — Preventive Deten¬ 
tion Act (19501. Seclion 3. 1952 Crl LJ 81: AIR 

1952 Bom 1 (DB). 

-Ss. 11 and 12 — Period of detenlion who can 

fix — Advisory Board has no such power. See 
Public Safely — Preventive Detention Act (1950), 
Seclion 3. 1962 (1) Cr U 279: AIR 1962 Cal 119 
(DB). 

5. Order If lo be communicated 
lo the detenu. 

• *-S. 11 — Decision of Government under Sec¬ 

lion 14 of the Jammu and Kashmir Preventive 
Detention Act — No duty to communicate to de¬ 
tenu — The omission to convey the order made 
under Section 11 of the Indian Preventive De¬ 
tention Act does not make the detention illegal 
or result in infringement of the petitioner's funda¬ 
mental right. See Public Safely — Jammu and 
Kashmir Preventive Detention Act (4 of 2011), 
Section 14. 1957 Cri LJ 320: AIR 1957 SC 173. 

9 -S. 11 — Scope. 

Under Seclion 11 it is not an essential pre-re- 
quisile lo the validity of the detention order that 
it should be communicated to the petitioner. 
AIR 1952 SC 27. Expl. 1953 Crl U 507: ADR 1953 
Assam 63 (64) (Pt C) (Pr 6). 

6. Validity of the section. 

®T7T"®* I* (1) “ Sco P e — Dose not contravene 
Article 22. See Public Safety — Constitution of 
India, Article 22 (4). 1958 Cr U 283: AIR 1958 
SC 163, 

s. 11 (1) (ns amended by Acl 4 of 1951) — 
validity. 

Majority view, (Bose, J„ dissenting) As the 
Amending Act of 1951 is to be in force only up 
to 1-4-1952 and no detention under the Act can 
continue thereafter, the discretionary power 
Riven lo the appropriate Government could be 
exercised only subject to that over-all limit and 
therefore, the validity of Seclion 11 (1) of the Act 
cannot be questioned on the ground that it nuth 
onses preventive detention for an indefinite period 
wtuch is contrary to Art. 22 (4) of the Constitu- 
SCJ 463: (1951) 2 Mad U 105: 52 Crl 

H w Lw M6:1961SCR ® 21: air 1951 

SC 301 (304) (PI D) (Pr II). 

~ 7 -S. 11 (as amended In 1951) — Scope — Not 
vont as contravening Article 20 of the Constitu. 
lion — Sub-Article (1) of Article 20 has reference 

10 a penalty to be imposed in respect of an off. 
, dc .® and where the question is of preventive de. 
icntion, the Art. hus no application. See Con- 

1962Si’m 0f l In (DB) ArUclC 2 °' 1952 Cfl U 81! AIH 

T „ PreT . €n,lvc Detention (Amendment) 
Mniil 961 *’ ? Cc . ,lon 12 ~ Validity — Provisions if 
J, n ll,r 1 “ i vene Arllcle 20 Constitution of India — 
Constitution 0 f India, Art. 20. 

Hon contended that in so far as Sec- 

meni 1 f * he Act as it stands after its amend- 
theJ^'4 . f “ rther detention after receiving 
e report of the Advisory, Committee, there has 


been any contravention of Article 20 of the Con¬ 
stitution. 

Whal sub-article ( 1 ) of Article 20 prevents is 
the infliction of a penalty greater than that which 
might have been inflicted under the law in force 
at the lime oi the commission of the same off¬ 
ence. The sub-article has, therefore, reference to 
a penalty to be imposed in respect of an offence, 
and where the question is one of preventive de¬ 
tention, the article has no application. 21 Bom 
Cri Cas 210: 1952 Cri LJ 81: ILR (1952) Bom 134: 
AIR 1952 Bom 1 (9) (Pt D) (Pr 15) (DB). 

Ss. 11 ( 1 ) and 11-A — Validity —- Opinion 
of Advisory Board obtained and final order pass¬ 
ed — Question of validity of sections does not 
arise. See Constitution of India, Article 22 (7) 
(a). 1962 (1) Cr LJ 279: AIR 1962 Cal 119 (DB). 

7. Writ petition — Maintainability. 

“ 5. 11 — Opinion of Advisory Board under 

Section 11 of Preventive Detention Act (1950) — 
Not subject to revision under Article 227. See 
Constitution of India, Article 227. 1962 (1) Cr LJ 
279: AIR 1962 Cal 119 (DB). 

-- s * H, 9* 10 (as amended In 1951) — \ 

n ™ h: * s . n ri *W to apply under Sec- 
ticn 491, Criminal P. C. or Article 226 before he 
has made any representation or before there i* 
any reference to the Advisory' Board — The 
disposal of a petition under Section 491. Cr P C 
or even Article 226 of the Constitution cannot at 
all affect the applicant’s cause before the Advi¬ 
sory Board. See Public Safety — Preventive De- 

AnMMt'i^as 01, Seclion 9 - 1952 Cri u 2041 

10 - Constitution of India, Arti- 
cles 226 , 22 — Habeas Corpus — Detention 
under Preventive Detention Act - Factual correct- 

AHvicn f n fir T d r. f ° r de,en,ion verified by 
B ° ard 1 ? f, ? r J h * ann * petitioner — Matter 

99 K b V nVe r sl, * a . , .? d bv H ‘C h Court under Arti- 
w% e C°nstitution of India, Article 226 

1958 Crl U 1047: AIR 1958 Mad 425 (DB). 

—-Ss. 11, 3, 7 — Bona Odes of detention — 

- (C?nsiin?| 0rS T Patton held not mala fide 

See Puhlil ° f lDd n' ArHcIes 226 and 22). 
(4 of ^m S ^ l V ~o Pr . e n v c eQlive Detention Act 

l9M f M.d 5 °425 (DB)? 1 Crt U *«” 

ES^pSeii % s 

No* question*^? ma.fflTVL°* fcotKV 

or Jodi., Articles 226 J,d 2?™ S c7 fe “ffi? 

tfsrtr&rss & w 

SECTION 11-A 

jars.* s 

K Sb 5 "™ 1 ** « 4 g ;f« 

must be deemed to have been specified k ° rds 01 
of the expiry of the earlier re ?, S0D 

Section 11-A (2) validly extended ,he S ! ccUon - 
detention till the 1st April 195 ? dt H he , K period of 
lion that although no shorter n.w£? d 016 conten - 
ro .he order J U.t7dSL?"Lr if S 
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•detention under the previous Acts (Amendment 
Act 4 of 1951 and Amendment Act 34 of 1952) 
would have expired either on 31st March. 1952 or 
30th September, 1952, one of those dates must 
be read into the order, is not tenable. Godavari 
Parulekar v. State of Bombay, 1953 SCJ 28: 1953 
SCA 287: (1953) 1 MU 203: 1953 Cri U 508: 
1953 SCR 210: AIR 1953 SC 52 (52) (Pt A) (Prs 4, 
®)* 

• -S. 11-A — Validity. 

Preventive Detention (Second Amendment) Act 
161 of 1952) extended the life of the Principal 
Act 4 of 1950, till 31-12-1954. Therefore in the 
absence of Section 11-A all the old detentions 
would have been extended till that date. But 
Section 11-A modified that period and put 1-4- 
1953 as the latest date for them. Section 11-A 
therefore conferred a benefit and is not unrea¬ 
sonable. But it is inevitable that the length of 
detention will vary in each individual case, for, 
•it is the discretion of the Government to tlx the 
period of detention. Classification of detentions 

• into those before and after 30-9-1952 is .therefore 
not discriminatory within the meaning of Arti¬ 
cles 22 (7) (b) and 14 of the Constitution and Sec¬ 
tion 11-A is not ultra vires. Godavari Parulekar 
v. State of Bombay, 1953 SCA 287: 1953 SCJ 
28: (1953) 1 MU 203: 1953 Cri U 508: 1953 SCR 
210: AIR 1953 SC 52 (53) (Pt B) (Prs 9, 10, 12). 

$-S. 11-A — Construction order made on 29th 

March, 1952, extending detention till 301h Septem¬ 
ber, 1952 — Subsequent order on 22nd Septem¬ 
ber, 1952, extending detention till 31st December, 

1952 — Latter order held Illegal could not be 
Justified by the provisions of Section 22, General 
Clauses Act (1897). 

Section 11-A (2) held, the detention did not ex¬ 
tend automatically since the words ‘the order 
in Section 11-A (2) refer, not to the > n,lia ord ^ 
of detention, but to the order of detention as 
■ eventually confirmed under Section 1 (1). Uc 
iention, held, could not continue after30JMJa- 
by force of Section 11-A (2) merely because that 
date happens to be identical with the date on 
which the Preventive Detention (Amendment) Act 
W of 1952) was to expire Venkateswarju v. 
Suodt.. Central Jail. Hyderabad State. , 

i • ia53 SCA 26.1: (1953) 1 MU 185: 19o3 Cri U 
501: 1953 All WR (Supp) 15: 1953 SCR 905: AIR 

1953 SC 49 (51) (Pt B) (Pr 8). 

a _« 11-A (as amended by Act 61 of 1952) — 

Order extending detention till 30 - 9 - 19 a- — The 
S2Sio. Sirt continue after .ho. dote by force 

L , i 1 rs^L^?hrd.,' 2 ut=£. 

coincided with the dole on which 

Detention Amendment Act 34 of g- “ Jaili 

nires Venkateswarlu v. Supdt., v-enu i 

l 1 r fl *o 11 _A ( 2 ) (as amended by Act 61 o( 1952) 

(51) (Pt D) ( pr l0) - . „ on 

S 11 A - Detenllon lor period of more than 

Sr.-, 


Where the order of detention was passed on 29-7- 
1953 but the detenu was detained on 19-8-1955 
in pursuance of this order, although detention 
commenced from 19-8-1955, the order passed on 
29-7-1953 was still a good and valid order under 
which action could be taken by the State of 
Bombay. 

But the Preventive Detention Act is not a 
Penal Statute. Therefore it was right for • the 
State of Bombay to think that because an order 
was passed on 29-7-1953 therefore necessarily the 
detenu must be detained for a period of one year. 
What the Court has to consider is whether in de¬ 
taining the detenu on 19-8-1955, the State of 
Bombay was acting bona fide. As there was no 
suggestion that there were any materials before 
any authority that between the period of 29-7* 
1953 and 19-8-1955 the detenu had indulged in any 
prejudicial activities or that his being at large on 
19-8-1955 would be prejudicial to public order 
the detention was not bona fide. 1950 Cr LJ 379: 
AIR 1956 Bom 127 (127, 128) (Prs 3, 4, 5, 6) (DB). 

- Ss. 11-A, 11 (1) — Validity — Opinion of 

Advisory Board obtained and final order of de¬ 
tention passed within 3 months of original order 
— Question of validity of sections does not arise. 
See Constitution of India, Article 22 (7) (a). 

1962 (1) Cri LJ 279: AIR 1962 Cal 119 (DB). 

-S. 11-A (as amended by Preventive Detention 

(Second Amendment) Act (1952) and Preventive 
Detention (Amendment) Act (1954) ) — ‘Things 
done and omitted to be done’* — Detention for 
period beyond life of Act cannot be ordered in 
anticipation of the life of the Act being extended 
by an Amending Act — Such order can be sue. 
cessfullv impugned before the life of the Act is 
extended. See Public Safety — Preventive Deten¬ 
tion Act (1950) (as amended by Preventive De¬ 
tention (Second Amendment) Act (1952) and Pre¬ 
ventive Detention (Amendment) Act (19o4), a 
,ion 1 (5). 1953 Cr U 1055: AIR 1955 Cal 374 

(DB). 

_S. 11-A (2) — Fixation of period by District 

Magistrate is not permitted by any of the 
provisions of Act and such a direction would 
tend to prejudice a fair consideration of the De¬ 
tenu's case by the Advisory Board — The Order 
referred to in Section 11-A (2) is J* order »« b 
nassed bv the Government under Section 11 n aller 
the receipt of the report of the Advisory Board- 
Pnhiir <tafptv — Preventive Detention Aci, 

fmu tltion f IB cr. U 95: AIR .966 R.) 

B (DB)- SECTION 12 

A _S 12 — Omission to specify definite period 

"f detention - If renders order Invalid. 

Section 12 of the Preventive Detention Act docs 
not require that the period of detention should 
be specified in the order itself where the ‘'otenti 
is with a view to preventing any person Irom acl 
ing in any manner prejudicial to tjie mainteiumc 
of public order. The section itself provides 
he can be detained without obtaining the opinion 
of an Advisory Board for a penodongerthan 
three months but not exceeding one year fromi the 
date of detention. Under Art. 22(4) (a)readw.m 
... oo (71 (a) of the Constitution detention ior 

more than three months 

the ground of an opinion of the Aduson Qn 

sanctioning of warranting longer ^ due 

the ground that the detention is to secure ine 

maintenance of public order £ 


PUBLIC SAFETY — PREVENTIVE DETENTION ACT (1950), S. 12 1201 


months generally, but may go up to one year in 
certain special cases. In view ul these provisions, 
the non-specification of any definite period in 
the detention order is not a material omission 
rendering the order itself invalid. Ujagar Singh 
v Slate of Punjab. 1952 SCJ 521: 1952 SCA 648: 
(1953) 2 MU 6441: 1952 SCR 756: 53 CM LJ 146: 
AIR 1952 SC 350 (352) (Pi A) (Pr 6). 

§-Ss. 12 (1) and 0 (2) (as amended In 1951) 

— Validity — Sections substantially satisfy re 
quirements of Article 22 (4l (b) and arc valid. 
See Public Safety — Preventive Detention Act 
(1950). Section 9 (21. 52 Crl U 1103: AIR 1951 
SC 301. 

# -S. 12 — Constitution of India. Article 21 

— “Procedure established by law*' means proce¬ 
dure prescribed by law — Parliament can change 
the procedure prescribed by Section 12 of Act 4 
of 1950 and that procedure becomes procedure 
established by law within the meaning of Arti¬ 
cle 21 of Ihe Constitution — Procedure under 
Section 12 of Act 1951 invalid. 52 Crl U 1103: 
AIR 1951 SC 301. 

Ss. 12 and 3 — Order of delention undei 
Section 3 not specifying period of detention is not 
invalid as S. 12 prescribes a maximum period 
of one year and hence such orders cannot be said 
to be of indefinite period or unlawful on that 
ground. See Public Safety — Preventive Deten¬ 
tion Act (1950). Section 3. 52 Crl LJ 904: AIR 
1951 SC 270. 

• -S. 12 (l)(as It stood before the Insertion of 

the present section by Preventive Detention 
(Amendment) Act (4 of 1951)) — Parliament may 
prescribe cither the circumstances or the classes 
of cases or both in enacting Preventive De¬ 
tention Act. Section 12 (1} — Parliament evident¬ 
ly regarded the matters in Clauses (a) and (b) of 
Section 1 (1) ns sufficiently indicative both of the 
circumstances under which and the classes in 
which a person could be detained for the longer 
period. See Constitution of India, Article 22 (7) 
(a). 61 Crl U 1383: AIR 1950 SC 27. 

• - S. 12 (as It stood before the Insertion of 

present section by Preventive Detention (Amend, 
ment) Ac! (4 of 1951) ) — Section 12 ultra 
vires the Constitution of India. See Public 
Safety — Preventive Detention Act (4 of 1950). 
Section 1. 51 Crl U 1383: AIR 1950 SC 27. 

® 7 s * * 2 —■ Scope — Section 12 of the Act 
merely lays down the maximum period for which 
a person can be detained but it does not lay 
down lhat in case the detaining authority pre¬ 
scribes no period, the detention will continue for 
the whole of this maximum period. M. M. Bashir 
v. State, ILn (1951) All 269: AIR 1951 All 357 
(357) (PI B) (Pr 1) (FB). 

* 3 and 7 — Grounds supplied to detenu 
must be connected with preventive order — Fai- 

r e j*° es,a blish such connection makes the order 
or detention invalid — Right of detenu — De¬ 
tenu can contend before the Court that the 
grounds have no connection with the mainte¬ 
nance of public order or have no connection with 
he circumstances or class of cases under which 
o preventive detention order could be supported 
under Section 12, Preventive Detention Act 1950 
7* Constitution of India. Article 22. See Public 
safety — Preventive Detention Act (1950), Sec- 
■£»:« Crl U 732: ILR (1951) 2 All 493: AIR 
l»50 All 709. 

12 — Scope. 

unii l0n does no1 P rov ide lhat detention 
? ny ,aw providing for preventive detention 
u,a be for a period up to one year. This 
[Vol. 12.] Fn.D. 76. 


provision is made just for the purposes of that 
Act only and the detention referred to therein is 
detention ordered under that particular Act. It 
cannot, therefore, be taken to be an enactment 
under Article 22 (71, Clauses (a) and (b) of the 
Constitution. 52 Crl LJ 1282: ILR (1952) I All 
8: AIR 1950 Ail 562 (576) (Pt M) (Pr 56) (DB). 

-S. 12 (as amended in 1951) — Legislation 

continuing detention of persons already detained 
— If ultra vires on ground of encroachment by 
Legislature upon powers of executive. 


Section 12 as amended in 1951 is -not ultra 
vires inasmuch as it continues detention by an 
Act passed by the Legislature. 

It is true that Ihe Legislature has continued 
for a further period, which was to be regulated 
by certain procedure mentioned in the amending 
Act. the detention of the persons who had al¬ 
ready been detained bv a valid order of deten¬ 
tion in lorce at Ihe date of the coming into force 
of the amending Act but that does not render the 
Act invalid. It is true thal it may often be 
found that orders of detention are passed by 
executive officers whom the Legislature empower¬ 
ed bv suitable legislation; but that does not come 
in the way of the Legislature legislating that, if 
there was in respect of any person a valid order 
of detention in force, the person shall be continu¬ 
ed to be detained for a period to be stated or for 
a period to be regulated. It is not the question of 
an encroachment by Legislature upon the powers 
of the executive. 


Where a nexecutive officer is empowered to do 
an act by a legislation enacted by Parliament, it 
cannot be said that Parliament encroaches upon 
111 powers of the executive if subsequently il 
passes legislation continuing the orders of deten¬ 
tion already in force. Even if there is any inter¬ 
ference with the powers of executive given b) 
Parliament, Parliament gave them and conse¬ 
quently was in a position to interfere with them. 
53 Bom LR 717: 21 Bom Cr C 210: 1952 Crl LJ 
81: ILR (1952) Bom 134: AIR 1952 Bom 1 (3) 
(PI A) (Pr 4) (DB). 1 1 

— Ss. 12 and 9 ( 1 ), 10 (1) — Detention continu¬ 
ed under Section 12 — Fresh opportunity to de¬ 
tenu to make representation need not be given. 
See Public Safety — Preventive Detention Act 
(I960), Section 9 (1). 1952 Crl U 81: AIR 1952 
Bom 1 (DB). 

S. 12 (as amended In 1951) — Validity — 
Provisions If contravene Article 20, Constitution 
of India — Constitution of India, Art. 20. 

It cannot be contended that in so far as Sec¬ 
tion 11 (effecting amendment in Section 12) of 
the Act ns it stands after its amendment permits 
further detention after receiving the report of the 
Advisory Committee, there has been any contra¬ 
vention of Article 20 of the Constitution. . 

What sub-article (1) of Article 20 prevents is 
me pilliclum of a penalty Rreater thj»n that which 
might have been inflicted under the law in force 
«t the time of the commission of the same ^ofTenS 
the Sub-article, has, therefore,, r ? rerence to a 
penaity to be imposed in respect of an offence 

lenlio'^^h ,he | . q 1 ues ' ,on U one of preventive de- 

"Sim ZrcV^C', VSl" 

(P? 15) 05 (DB)! m 134: AIR 1962 Bom 1 (9)l < P| 2) 

^lol 2 o,7 APPllPah " 1,y ~ ‘Such order* - 

niinM- Gu . hn Ray ' J Sec,ion 12 has no ap- 
in C forrn 1°, ° rder ° f de,en,ion which was not 
nminr ,» he c ° mmenc ement of the Preventive 
Detention (Amendment) Act, 1951, i.©., on 22nd 
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February, 1951. The words “such order*’ in sub¬ 
section (b) clearly mean an order referred to in 
sub-section (a) i. e., an order in force on 22nd 
February. 1951. 1955 Cr U 1055: ILR (1957) 

H9: AIR 1955 Cal 374 {m) ,P| C > ( Pr 30) 

(UK). 

-S. 12 (2) — Mere Initiation of review pro- 
ceedlngs within six months. 

Under Section 12 (2) it is necessary for the re- 
view to be completed within six months, and il 
is not a sulTicient compliance with the statutory 
obligation if the proceedings be initiated within 
that period. The legislature by using words “shall 
within a period ol six months from the 
date of his detention be reviewed*’ intended that 
the authorities concerned must complete their re¬ 
view within that period. The non-compliance 
with Section 12 (2) renders the further detention 
illegal. 1881 QBD 376. Rel. on. AIR 1950 Mad 
162. AIR 1950 EP 222, AIR 1950 Hvd 69, Ref. 
52 Crl LJ 918: ILR (1951) Hyd 651: AIR 1951 
Hyd 92 (93) (Prs 3, 4) (DB). 

Ss. 12 and 3 — Right of detenu to challenge 
order on ground of mala fide — Burden of proof 

— Duty of Government — Malice and ‘mala fide* 
explained — Validity of prior order in question 

— Fresh order for detention passed before pro¬ 
nouncement of judgment — Omission by Gov¬ 
ernment to inform Court of order reflects on 
their bona fides — (Criminal P. C. (1898). Sec¬ 
tion 491) — (Constitution of India (1950), Arti¬ 
cle 226). See Public Safety — Preventive Deten¬ 
tion Act (4 of 1950), Section 3. AIR 1953 Mad 
41 (DB). 

-Ss. 12 (a), 9 (1) and (2) (a), 10 (1) (as 

amended by Act 4 of 1951) — Procedure prescrib¬ 
ed by Section 9 (1) as it stood before insertion 
of present section in 1952 and Section 10 (1) not 
followed — Detention could not be held to be 
in accordance with procedure established by law 

— Constitution of India, Article 21. Sec Public 
Safety — Preventive Detention Act (1950). Sec¬ 
tion 9 (2) (a). 1952 Crl LJ 1113: AIR 1952 Orissa 
208 (DB). 


-Ss. 12 (a), 9 (2) (a) (as amended by Acl 4 

of 1951) — Scope of Section 9 (2) (a). 

Though Section 9 (2) (a) (as it stood before 
insertion of present section in 1952) in terms ap¬ 
plies to all classes ol detentions under the Act 
which continued to be in force from the date of 
commencement of the amending Act by virtue of 
Section 12 (a) the scope of that clause should 
however be limited to those classes of detentions 
where the orders of detention did not expire with- 
in six weeks from 22-2-51 18 Cut LT 58: 

ILR (1951) Cut 529: 1952 Crl LJ 1113: AIR 19o2 
Orissa 208 (210) (PI A) (Pr 6) (DB). 

__s # 12 — Previous detention under other law 

— If can be considered for one year, under See¬ 
the expression ‘from the date of his detention’ 
in Section 12 must refer to the detention under 
the Acl under which the person is to be detain¬ 
ed, that is to say. the Preventive Detention Act (*1 
of 1950) if Parliament has enacted that a per¬ 
son should be detained without his case having 
been referred to an Advisory Board for a period 
not exceeding one year from the dale of his de¬ 
tention, it must have reference to the 
under the Preventive Detention Act and it "°uld 
be ridiculous to hold that this maximum period 
of one year could be made up by taking into 
consideration the previous detention under 
some previous enactment. ILR 29 P»1 9 ®2: 52 r 
LJ 282: AIR 1051 Pot 389 (392) (PI C) (Pr 7) 
(DB). 


- Ss. 12, 3 (2) and 13 — Detention under Sec¬ 
tion 3 (2) -—Non-specification of detention period 
and leaving it to the maximum period permissible 
under the law if intended would make the order 
vague — Defect cannot be cured under Sec¬ 
tion 13 — Constitution of India, Art. 22. See 
Public Safety — Preventive Detention Act (4 of 
1950), Section 3 (2). 52 Crl U 33: AIR 1951 
Pepsu 1. 

-Ss. 12, 3 — Period of detention how to be 

specified — It is not necessary that it must be 
specilied in the order of detention itself — Il 
can be specified by a separate order passed subse¬ 
quently. See Public Safety — Preventive Deten¬ 
tion Act |4 of 1950), Section 3. 52 Crl U 425: 
AIR 1951 Raj 69 (DB). 

-Ss. 12, 13 (as amended In 1951) — Period of 

detention. 

The question as to whether the detenu should 
be detained for the full period mentioned in the 
order passed by the detaining authority or whe¬ 
ther before the termination of that period he 
may he released is a matter that is to be consi¬ 
dered by the Government of the State. 52 Crl 
U 1089: ILR (1951) Trav-Co 1: 1950 KLT 723: 
AIR 1951 Trav-Co 217 (221) (Ft C) (Pr 11) (DB). 

SECTION 13 


#-Ss. 13 and 11 (1) — Order under Sec. 11 

111 — Power to extend period of detention — 
Appropriate Government confirming detention 
order under Section II (1) not specifying the 
period during which the detention is to conti 
nue — The order does not become functus officio 
— Section 13 gives very wide powers to the de¬ 
taining authority in respect of extension or modi¬ 
fication of detention and the power of modiftca- 
lion would certainly include the power of ex¬ 
tension of the period of detention provided such 
power is exercised before the period originally 
lixcd has expired. See Public Safety — Preven¬ 
tive Delention Act (1950), Section 11 (1). l^ 2 

Crl LJ 955: AIR 1952 SC 181. 


-Ss. 13 and 3 — Former defective order 

• « t e 4 


jbscque'nt fresh order free from defect is not 
irred as is made clear bv Section 13 — Const i- 
it ion of India. Article 22. Sec Public Safe!) 

- Preventive Delention Act (19 j 0), Section 3. 
152 Crl U 650: AIR 1952 SC 100. 

_S. 13 — Power of Stale Government to re- 

ike or modify under Section 13 order of de. 
nlion — Docs not include power to modttj 
•ounds under Section 7. See Public Safety 
re veil live Detention Acl (19501, Section 3. ILK 
961) 1 All 427. 

—S. 13 — Scope of power of revocation. 

The power of revocation conferred on the State 
overnment by Section 13 of the Preventive De 
ntion Act is untrammelled by any restrictions, 
here is nothing in the Act to surest that his 
ower of revocation cannot he exercised unless 
ie procedure prescribed bv Sections 9 and 
f the Act has been followed. It follows, that 
hen the State Government passes its own •order 
f detention after revoking the order of <* elen " 
assed bv the District Magistrate it cann0 ' ^ 
Hacked as ultra vires because the P rocedu [. e 
rcscribed bv Sections 9 and l0 ;\ a ? n "' , u,l B02 : 
,i mil All Crl ( as 123: 1951 AWR (HCI ou *; 
952 Cr U 372: AIR 1952 180 (180, 181) (P« B) 
Prs 0, 7, 9). 

_ s . is (2) — Satisfaction based on past and 

resent facts — Propriety. 

When the detaining n ulh° r ilV «s m P«*«* 
f some facts, both past and present, it 
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Die aggregate effect ol all the lads taken together 
that the detaining authority has got to 
make up its mind, and it cannot he said with any 
reasonableness that Ihe past activities of a 
man cannot be taken into account on which Ihe 
satisfaction of the State Government should be 
based as to whether or not a particular person 
should be prevented from acting in a particular 
manner wilhin the meaning of the Preventive De¬ 
tention Act. It is open to the detaining authority 
to take into consideration and apply its mind 
nlresh to the past activities as also to the activi¬ 
ties which came to light alter Ihe revocation of the 
previous order of detention. When fresh grounds 
based on fresh facts have been incorporated in the 
same it is not at all necessary, under the provi 
sions of Section 13 (2) of the Act, for Ihe detain¬ 
ing authority to say expressly that its satisfaction 
about tlie necessity of passing a Iresh order 
of detention was based on fresh facts. 1953 BLJR 
371: 1953 Crl U 1734: AIR 1953 Pot 351 (352) 
(PI B) (Pr 6) (DB). 

-S. 13 (2) — ‘Expiry” — Order of detention 

held Illegal and Invalid — It does not amount to 
“expiry” of order. 

The word ‘expiry* musl necessarily have refe¬ 
rence to time. If an order or an Act is held 
illegal, it becomes invalid as if it never existed. 
If an order or an Act is said to expire, it musl 
convey Ihe idea that Ihe order or Ihe Act has 
run out its full course with reference to time. Ac¬ 
cordingly a declaration by the High Court thal 
the detention of the detenu was illegal does not 
amount to expiry of the order of detention. 

Where therefore the earlier order of detention is 
held invalid on more or less formal grounds, 
there is nothing in law, to prevent a proper order 
of detention being passed on the same 
grounds, and the mere fact that the subsequent 
detention order has been passed on the grounds 
as were mentioned in the previous order cannot 
lead the Court to hold that the detaining authori¬ 
ties acted mala fide. 1953 BLJR 354: ILR 32 
Pat 480: 1953 Crl U 1690: AIR 1953 Pat 334 
(335, 330) (PI A) (Prs 6, 9) (DB). 

13 — Mala Tides — Onus is on detenu to 
prove that detention order is mala fide — 
Onus held not discharged. 1953 BUR 354: ILR 
32 Pal 480: 1953 Crl U 1690: AIR 1953 Pat 334 
(336) (Pt B) (Pr 8) (DB). 


*3 and 3 — Detention order — Validity 
T" Corpus application pending in Higi 

^ our t“' # State Government revoking the order ol 
the District Magistrate and passing fresh order ol 
detention — Government’s order of detention nftci 
exercise of power of revocation cannot be 
held to be mala fide merely because the Govern 
ntent passed those orders when the Habeas Cor 
pus application was pending — Mala fldcs — 
Burden of proof is on the detenu. See Publie 
safety — Preventive Detention Act (4 of 1950) 
Section 3. 52 Crl U 003: AIR 1951 Pat 68 (DB) 

p 13 — Revocation of detention order — 
rresh order of detention. 

Where an order of detention passed by lh< 
DUtnct Magistrate was revoked it is open to the 
Mate .Government to issue a fresh order of de 
xWi sa,ne person. 52 Crl U 603 

AIR 1951 Pal 68 (70) (Pt A) (Pr 4) (DB). 

— Power to revoke previous order. 

nr/i C u n P nuthoril y h QS power to make ai: 
oraer he has also inherent power to revoke the 
raer once made, unless there is an express provi 
sion of law to the contrary. 

wj? us w ,h en a Deputy Commissioner passes ar 
rqer under Section 3, Preventive Detention Act 
nc is competent to revoke the same. Moreover 


in view of the fact the grounds of detention had 
not been supplied to the detenu in respect of 
Ihe first order, that order was inoperative and 
illegal and for practical purposes it did not exist 
at all. The only order that would be effective 
is the later order. ILR (1952) Patiala 445: 1953 
Crl U 1519: AIR 1953 Pepsu 145 (146) (PI C) 
(Pr 4). 

-Ss. 13, 3 (2), 12 — Detention under Section 3 

|2) — Non-specification of detention period — 
Ihe order is vague — Defect cannot be cured 
under Section 13 —Constitution of India, Arti¬ 
cle 22. See Public Safety — Preventive Detention 
Act (4 of 1950). Section 3 (2). 52 Crl LJ 33: 

AIR 1951 Pepsu 1. 

-Ss. 13, 3 — Modification of order — Gov¬ 
ernment cannot modify grounds on which Dis¬ 
trict Magistrate bases his satisfaction. See Public 
Safely — Preventive Detention Act (4 of 1950), 
Section 3. 1955 Crl LJ 95: AIR 1955 Raj 6 (DB). 

-S. 13 — Modification — Meaning of. 

Modification means maintenance of the order 
with slight change. This would not in¬ 
clude an attempt at validation of the order which 
was illegal at its inception. 1955 Cr LJ 95: 1955 
Raj L\Y 76: ILR (1954) 4 Raj 51: AIR 1055 Raj 
6 (11) (Pt H) (Pr 20) (DB). 

-S. 13 — Period of detention — Question 

of release of detenu after the full period or be¬ 
fore the expiry of the period is to be considered 
by the Government of the State. See Public 
Safely — Preventive Detention Act (1950), Sec¬ 
tion 12. 62 Crl LJ 1089: AIR 1951 Trav-Co 217 
(DB). 

SECTION 14 


• —-S. 14 — Act whether ultra vires the Con¬ 
stitution of India — Act is intra vires with ex¬ 
ception of Section 14 which is illegal and ultra 
vires — The invalidity of Section 14 does not 
affect the rest of the Act. [Note:— Section 14 
which was declared ulra vires was omitted by 
Preventive Detention Amendment Act (50 of 

1950) , Section 3 and present section was inserted 
by Preventive Detention Amendment Act (4 of 

1951) , Section 12.1 See Public Safety — Preven¬ 
tive Detention Act (1950), Section 1. 51 Crl LJ 
1383: AIR 1950 SC 27. 

• -Ss. 14 and 9 (as amended In 1951) — De¬ 

tenu released on parol — Effect on reference 
under Section 9 — From Section 9 it is clear 
that the necessity for a reference to an Advisory 
Board is the substance of the order of detention 
and that it matters not that the detenu has been 
temporarily released in pursuance of Section 14 
of the Act. See Public Safety — Preventive De¬ 
tention Act (4 of 1950), Section 9. 52 Crt U 1453: 
AIR 1951 Assam 169 (SB). 

• -14 (as It stood before the Insertion of 

present Section by Act 4 of 1951) — If void — 
Whole Act Illegal. 


1 er Meredith, L. J. and Das, J„ Shearer, J. 
contra.The provisions of Section 14 of the 
Act are very drastic, and void as they are in con¬ 
flict with Article 22 (5) of the Constitution and 
perhaps with Article 32 ns well. But Section U 
is not an integral and inseverable part of th« 
Act and does not render the whole Act void 

D-K- Burman v. State, ILR (1950) 29 Pal 502 
irtJ). 

“Acf V ( E 4 N IJ V l E 95l) DETENTI ° N (AMENDMENT 

SECTION 9 


® * nd „ la (U (*• amended In 1051] 
Validity — Sections substantially satisfy re 
qulrements of Article 22 (4) (b) and are valid 
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•’ The combined effect of Sections 9 (21 (a) and 
12 (1) of the Act as amended by Act 4 of 1951 
is to provide, in a certain class of cases, namely, 
where detention orders were in force at the com¬ 
mencement of the new Act, that the persons con¬ 
cerned could be detained for a period longer than 
three months if an Advisory Board reports that 
there are sufficient grounds for detention within 
ten weeks from the commencement of the new 
Act, that is to say, without obtaining the opinion 
of an Advisory Board before the expiration of 
the three months from the commencement of the 
detention as provided in sub-clause (a) ot Cl. (4). 
And, although the new Act does not in express 
terms prescribe in a separate provision any maxi¬ 
mum period as such lor which anv person may 
in any class or classes he detained, it fixes, by 
extending the duration of the old Act till 1-4-1952, 
an over-all time-limit beyond which preventive de¬ 
tention under the Act cannot be continued. These 
sections, therefore, substantially satisfy the re¬ 
quirements of sub-clause (b) of Clause l4) of 
Article 22, and cannot be declared unconstitu¬ 
tional and void. 


Per Mahnjan, J.:— Technically speaking, an 
amended statute remains the same statute as ori¬ 
ginally enacted but from that proposition it does 
not follow that the law contained in the amend¬ 
ed statute is the same law as was contained in 
the original one. The law declared by Sections 9 
and 12 of the amended statute is not the same 
law as was declared by the original statute and 
to . that extent the amended statute is in the 
nature of a new and independent statute. The 
new law admittedly standing by itself does not 
authorise detention of any person beyond a 
period of three months except in the manner 
provided by Article 22 (4) ol the Constitution. 
No question whatever arises of lacking ol 
the period of detention under one law to the 
period of detention under another law inasmuch 
as the detention under the earlier law automati¬ 
cally terminates with the repeal of Section 12 of 
Act 4 of 1950. These sections, therefore, do not 
contravene Article 22 (4) of the Constitution. 
1951 SCJ 453: (1951) 2 Mad LJ 105: 52 Cr 
U 1103: 64 Mad L\V 945: 1951 SCR 621: AIR 
1951 SC 301 (303, 304, 306) (Pi A) (Prs 10, 
22 .) 

_Ss. 9 (1), 10 (1) and 12 — Detention continu¬ 
ed under Section 12 — Fresh opportunity lo de¬ 
tenu to make representation It must be given. 

It appears from Ihc amending Act that where 
an order for detention is continued under the 
provisions of Section 12 of the Ac the case of 
the detenu must be referred to an Advson Boanh 
But there is nothing whatever which requires the 
appropriate Government to give an opportunity 
to'W detenu to make a representation to the Ad- 
Visory Committee. 

The detention is continued by the new Act 
bending' the examination of the question an 
Advisory Committee; but it cannot be regarded 
os a new detention in the sense that the detenu 
is to be given another opportunity to make^a re¬ 
presentation. 53 Bon. Lit 717: 21 Bom Cr C 210. 
1052 Crl U 81: ILR (1052) Bon,:134: AIR 105. 
Bom 1 (0) (PI E) (Prs 16, 17) (DB). 

c. 0 10 and 11 — Scope — Order of de- 
iTntion under Section 3 - Report of Advisory 
Hoard under Section 0 that detention ^as Juslin- 
ed received by Government — Failure of Go\- 
ernmenl lo pass order under Section 11 wl*bln 
threcTnionlhs of Initial order - Furlher dc«e„- 
lion Is Illegal. 


The intention of the Legislature in enacting 
Sections 9, 10 , 11 , Preventive Detention Act is 
that no detention is to be regarded as lawful be¬ 
yond three months unless within that period the 
Government, on a report from the Advisory Board 
justifying detention, decides to confirm the de¬ 
tention order that in its view may appear to be 
necessary. It is mandatory that within three 
months of the detention, the initial detention 
order he reviewed in the light of the recommenda¬ 
tion of the Advisory Board by the 1 ' Government 
and that appropriate order be passed within that 
period. The remaining period of two weeks after 
the report of the Advisory’ Board is provided by 
Hie statute for that purpose. The law does not 
confer anv authority or option on the Govern¬ 
ment to make a validating order after the expiry 
oi the statutory three months beyond which the 
detention, although valid originally, must become 
invalid unless the Government exercises its dis¬ 
cretionary powers under Section 11 lo confirm 
the order and continue Hie detention. 

The absence of an order terminating the deten¬ 
tion, would not by itself, mean that the Govern¬ 
ment had decided to continue the detention for 
the period originally fixed by the District Magis¬ 
trate, unless the Government makes a clear order 
lo that effect, it cannot be taken to have consider¬ 
ed the advisability ot confirming the detention 
order and continuing the detention of the per¬ 
son concerned. 


What Section 11 provides is that Govern¬ 
ment “may confirm and continue the detention” 
ol the person concerned. The words "may con¬ 
firm” and “and continue detention” have their 
own significance and they obviously mean that il 
the Government decides to continue the detention 
il must confirm the order of detention, and that 
the non-confirmation of the order would result 
in its revocation and termination of the detention. 
The verb “may” only indicates that it is not obli¬ 
gatory on the Government to confirm the deten¬ 
tion order even though the Advisory Board has 
reported in favour of the necessity of continuing 
the detention. The phrase, read in its context, 
undoubtedly signifies that the Government, if it 
decides lo continue Hie detention, must 'JTJJ 
the detention order. 3 Pepsu UR 595: 1952 Lri 
LJ 1452: AIR 1952 Pepsu 134 (135, 136) (Prs 3, 
4, 5) (DB). 

—PREVENTIVE DETENTION (AMENp,MENT) 
, ACT (34 of 1952). 

SECTION 3 

• __s. 3 — Section is intra vires. Shamarao 

District Magistrate, Thana, 1952 SCJ 476: 1952 
SCR 683: 54 Bom LR 877: (1952) SCA 635: 1952 
Crl U 1503: AIR 1952 SC 324 (328) (Pt A) 

(Pr 24). 

9 -S. 3 — Classification made by section is 

reasonable and fair — Classification is not hit by 
equality clause in Article 14 of Constitution 
(Constitution of India, Article 14). J^haniarao v. 
District Magistrate; Thana. 1952 SCJ 4j 6: 1952 
SCR 683: 54 Bom LR 877: (1952) SCA 635. 1952 
Cri LJ 1503: AIR 1952 SC 324 (32/) (Pi D) 
(Prs 14, 15, 17). 

m_S. 3 — Section does not offend Article 

(4) and (7) of Constitution — (Constitution of 
India, Article 22 (4) and (7) ). 

It cannot be contended that Section 3 offends 
the Constitution because Article 22 (4) and (7) 
do no envisage Ihe direct in.ervenhonofParlia^ 
ment in a whole batch or cases p * rl '«®* n 
prescribe the minimum period for a class take 
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as a whole as il has done in Section 3. Shamarao 
v Dist. Magistrate, Thana, 1952 SCJ 476: 1952 
SCR 683: 54 Bom LR 877: (1952) SCA 635: 1932 
Clr U 1503: AIR 1952 SC 324 (327, 328) (Pt E) 
(Prs 19, 21). 

0-S. 3 — Indefinite detention — Repugnancy 

lo Constitution — (Constitution of India, Arti¬ 
cle 22 (7) (a) ). 

It cannot be said that Section 3 is repugnant 
to the Constitution, and in anv event a fraud upon 
it, as it fixes no time limit, because the sec¬ 
tion specifies the exact period of the detention, 
namely till the expiry of the Preventive Detention 
Act, 1950, lhal is to say, till the 1st of October 
1952. Nor is it repugnant to the Constitution on 
the ground that Parliament is enabled Ic continue 
detentions indefinitely by the expedient of perio¬ 
dic amendments in the Act of 1950. because Par¬ 
liament has the power. Shamarao v. Distrii l 
Magistrate, Thana, 1952 SCJ 476: 1952 SCR 683: 
54 Boro LR 877: (1952) SCA 635: 1952 Cri LJ 
1503: AIR 1952 SC 324 (328) (Pt G) (Pr 23). 

—PREVENTIVE DETENTION (EXTENSION OF 
DURATION) ORDER (1950) 

. . • CLAUSE 1 


-Cl. ! — Commencement of operation of Ord<*r 

— General Clauses Act (1897), Section 5 (3). 

The Preventive Detention (Extension of Dura¬ 
tion) Order, passed by the President under Arti¬ 
cle 22 (7) read with Article 373 of the Constitu¬ 
tion does not amount to an Act of Parliament and 
does not conic within the definition of Central 
Act or Regulation and'as such Section 5 (3), Gene¬ 
ral Clauses Act can have no application in deter¬ 
mining the time from which the Order has to 
come into effect. Moreover the Order expressly 
slates that it shall come inlo force ‘at once* which 
refers to the time when it came into existence 
alter Ihe President assumed his office at 10.15 A. M. 
on 26th January 1950. Hence il cannot be held 
that the Order came inlo operation on Ihe mid¬ 
night of 25th January 1950. 52 Crl LJ 1282: ILR 
JS 6 *) * All 8: AIR 1950 AH 562 (573, 574, 580) 
(PI I) (Prs 40, 47, 76) (DB). 

J — Validity of Order — Constitution 
of India, Articles 373 and 302. 

The power to make adaptations in the Constitu¬ 
tion itself could be exercised under Article 392 (3) 
by the Governor-G<?ncral of .the Dominion of 
inma only before the commencement of the Con¬ 
stitution-and not after it. Therefore, the Prevcn- 
Uve Detention (Extension of Duration) Order 
dated 2Glh January 1950 and purported to be 
signed by the Governor-General is of no value 

iiai 0r purposcs of Adaptation of the Constitu- 
ion Act; nor can it be of any value for purpose 

ikn 3 3 , bemuse, under that Article, it is 
only the President who can act after the rom- 

naW. 0 L thc Constitution. 51 Crl U 1081 : 

(P? 63 ) ^FB) AIR 1050 Pa ' 266 ,280) ,Pl J) 

CLAUSE 2 

d^ CI 'n^t~i :rim . i u al P - C ‘ ,,898 . K S - ,23A < U - PJ 
to J*, ^ P erson right to consult or 

choir* dcfendc ? by a legal practitioner of bis 
fWri r contem Plated by Art. 22 (1) of the 

The ‘'p ' 0 " . - Retention under - Illegal - 
tionl rwI? n, iocn Detention (Extension of Dura- 
Art 2 ? m 19 f° ?l sscd b >’ he President under 
of offL' 7 ’, r ?o < L W,lb Ar '- 373 a fter assumption 
Could Bni* l vj b . M - on 26th January I960 
(U PVm ,k a i' d K C ,hose provisions of S. 123-A 
25 / 2 R t * bey became V0| d on the midnight of 

“fir aW A W ,. l ' 1 ft" ,be Constitution came 

° lorce — Constitution of India, Arts. 13 (I), 


21 and 22 (1), (2) and (4) — Criminal P. C. 

(1898), S. 491 — See Criminal P. C. (1898), S. 123-A 
(U. P.l. 52 Crl LJ 1282: AIR 1950 AH 562 (DB). 

-CIs. 2 and 3 — Clause 2 of the Order is in 

conformity with provisions of Art. 22 (7.) (a) 
but Cl. 3 is not in accordance with Art. ,2? (7) 
lb) of the Constitution of India. 52 Crl LJ 
1282: ILR (1952) 1 All 8: AIR 1950 All 562 (574 
to 576) (Pt J) (Prs 50, 63) (DB). 

9-Cl. 2 — Applicability of Order lo Bengal 

Criminal Law Amendment Act (1930) and W*9l 
Bengal Security Ordinance (1949) —' Constitution 
«f India, Article 22 (7) and 373 — Public Safety 

— Bengal Crlraiuai Law Amendment Ac! (1930) 

— Public Safety — West Bengal Security Ordl- 
nauce (1949). 

The Preventive Detention (Extension of Dura- 
lion) Order, 1950, made bv Ihe President of the 
Indian Republic, can have no effect so far as the 
Bengal Criminal Law Amendment Act, 1930 and 
Ihe West Bengal Security Ordinance, 1949 are 
concerned. ' " ' ' 


The Act and the Ordinance became void as 
soon as the Constitution came into force (i. e., 
at.midnight on 25lh January 1950) bv reason ol 
the provisions of Art. 13 (1) of the Constitution. 
Th^v cannot he revived by the subsequent Ordei 
of the President passed in the exercise of the 
powers conferred by Art. 22 (7) (a) and (b) 
read with Art. 373 of the Constitution. Suni) 
Kumar Bose v. The Chief Secretary to the Gov¬ 
ernment of West Bengal, 54 Col WN 394: 51 
Crl U 1110: AIR 1950 Cal 274 (283) (Pt H) 
(Pr 23) (SB). 

•-Cl. 2 — Validity of Order — Constitutor 

of India, Articles 13 (1) and 22 (7) (a) and (b)., 

The Preventive Detenlion Order of 1950 is o. 
no effect. , • 

The Order does not comply with the provi¬ 
sions of Article 22 (7) (a) and (b). Constitution of 
India. n 

The Order is also void because Ihe Bengal Cri- 
minal Law Amendment Act, 1930, is not an Acl 
providing for preventive detention. — The Acl 
and the Ordinance having become void could not 
be 'revived by the Preventive Detention (Extra 
sion of Duration) Order 1950. Sunil Kumai 

,xxt V ‘ Chicf Secrelar V lo the Government 
of West Bcngo', 54 Cal. WN 394: 61 Crt U 
110: AIR I960 Cal 274 ( 284) (Pt 1) (Prs 25, 26) 
(SB). 


- f -* — Hyderabad Public Safety and Pu 
lie Interest Regulation (8 of 1358-F), S 2 
inconsistent with Art. 22 of the Const'itutic 
and is therefore void — Section 2 or the Dele: 
lion Order based upon it not saved bv the Pr 
\enhve Detention (Extension of Duration) Orde 

iir Sla,e of Hyderaba 

MJ 1 * 1 Hyd 237: AIR 1050 Hvd 20 (21 I 
24,^27, 30, 36) (Pt A) (Prs 4, 16, 19, 37, 49. 61 

* a \ 2 “ Validity of Order — Gener 

Clauses Act (1897), Sections 5 (3) and 3 (12 

Ihf fnnULr enCh “I The ° rdCr is Ullrn Vires < 
• n , a ? d 5 anuot be invoked to vni 
date an invalid detention. 

Per Naik C. J.— Though by virtue of S 
sub-s. (3 read with S. 3, suls (12) Gener 
£“‘2 'he President's Order should 

nighrof ^S^h'andT^Bth 11 January ® 
author* 1 of* the* Acl*also Ps^Sd^To X 2 

£'-°or”the C staWe bXttPtffX 

The exact time ot signing of the Order by tl 
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President may be immaterial but the exact 
time of the President having the power to make 
an enforceable law becomes material. The oath¬ 
taking ceremony may be a mere ceremony for 
ceremonial and administrative purposes, but for 
promulgating a law the oath has an importance 
of its own and without oath, the President has no 
power to make an order which will be recognis¬ 
ed by a Court of law: AIK 1950 Orissa 157. Dis¬ 
sent. Showkat-un-nissa Begum v. Slate of Hy¬ 
derabad, ILR (1951) Hvd 237: AIR 1950 Hyd 
20 (24, 25) (Pt C) (Prs 19, 22) (FB). 

- Cl, 2 — Clause 2 is ultra vires being repug¬ 
nant to the provisions of Articles 21 and 22 of 
the Constitution — The Preventive Detention 
(Extension of Duration) Order 1950 promulgated 
by the President with the object of continuing 
the detention of all persons detained under the 
maintenance of Public Safety Order and Acts of 
the several States prior to the commencement of 
the Constitution has failed to achieve its pur¬ 
pose. See Public Safety — Madras Maintenance 
of Public Order Act (23 of 1949), Section 2. 
62 Crl LJ 170: AIR 1951 Mad 1015 (DB). 

# - Cl. 2 — Commencement, scope and efTcct 

of — Does not validate Orissa Preventive De¬ 
tention Act which became void before the Consti¬ 
tution came into force. See Public Safety — 
Orissa Maintenance of Public Order Act, 4 ol 
1948 (as amended in 1949). 5! Crl LJ 1189: AIR 
1950 Orissa 167 (FB). 

—PUNJAB COMMUNIST DETENUS RULES 
(1950) 

RULE 40 

• -Rr. 40 and 41 — Procedure under, no! 

governed by Prisons Ac! (1894), Sections 45, 46 
and 62. 

The Punjab Communist Detenus Rules, 19;>0. 
constitute a self-contained code regulating Ihe 

S ince and conditions of detention of the detenus. 

Icncc Sections 45, 46 and 52 of the Prisons Act 
do not apply to their case. Maqbool Hussain v. 
State of Bombay, 1953 Mad WN 648: (1953) 2 
MU 113: 1963 Cr U 1432: 1953 All MR (Sup) 
84: (1953) SCR 730: 1953 SCJ 456: 50 Bom LB 
13: AIR 1953 SC 325 (332) (PI E) (Pr 23). 

RULE 41 

• -R. 41 — Constitution of India, Articles 20 

(2) and 21 — Action of Jail Superintendent under 
Rule 41 — He cannot then send the case after 
his action to the Magistrate - If he sends the 
case to the Magistrate after he had taken actions 
the prosecution before the Magistrate would 
be illegal and not in accordance with the procc- 
dure established by law - Procedure eslabhshed 
bv law. See Constitution of India. Article M 
1963 Crl LJ 1432: AIR 1953 SC 325. 

—PUNJAB CRIMINAL LAW (AMENDMENT) ACT 
(30 of I960) 

SECTION 6 

_S. fl (2) — Ball — Granting of — Mailers lo 

be considered. _ 

In deciding the question of bail m ,P™“£!Ll 
under the Punjab Criminal Law Amendmcn 
Art amonc the matters that arc to be considered 
are (1) the charge made, (2) the attendant fads 
including such police reports as the Courts ma> 
Sink p?opcrto consider. (3) the facts as stated 
bv the petitioner in the petition for bail and 4 
the presumption of innocence in favour °» h 
accused. Though the stage for raising the pre 


sumption of innocence in favour of the accused 
does not arise till the conclusion of the trial and 
the appreciation of the entire evidence on the 
record, yet the matter of granting hail has to be 
considered in the background of the fact that in 
the Criminal Jurisprudence, which guides Ihe 
Courts, there is a presumption of innocence in 
favour of the accused. 

At this stage the question is only of a reasonable 
belief and not of a conclusion and a reasonable 
belief at this stage has nothing to do with the 
linal conclusion which may he arrived at by the 
• rial Court on the material on record as it would 
come after the evidence is recorded. Cri. Misc. 
No. 1631 of I960, dated 25-10 1960 (Punj.), Foil.; 
Cri. Misc. No. 1229 of 1960 (Punj) and 63 Pun 
LR 531, Dist. 64 Punj LR 396: 1962 (2) Crl LJ 
633: AIR 1962 Punj 487 (488, 489) (Pt A) (Prs 5, 
6 ). 

-S. 6 (1) and (2) — Sub-section (1) applies 

only to Instigation or Incitement for disobedience 
of order under Section 144, Criminal P. C. 

Sub-section (1) of Section 6 does not punish 
instigation and incitement for commission of any 
offence, but only instigation or incitement ‘‘to 
act in disobedience of any order made under Sec¬ 
tion 144 of the Criminal P. C." 

If, on the facts disclosed at the hearing, there 
is no reasonable ground for believing that the 
alleged offender, who is being prosecuted under 
Section 6 (1), has instigated or incited disobe¬ 
dience of an order under Section 144 of the 
Criminal P. C. or had not done anything to en¬ 
courage disobedience of such an order, the Court 
will he at liberty to admit him to bail. 64 Pun 
LR 396: 1962 (2) Cr LJ 633: AIR 1962 Punj 487 
(489) (Pt B) (Prs 9, 19). 

-PUNJAB CRIMINAL LAW (AMENDMENT) 

ORDINANCE (2 of 1969) 

SECTION 6 

-S # (5 (2) — Grant of bail under — Relevant 

considerations — Grant of ball to member of 
Legislative Assembly — Desire to attend current 
Assembly Session not a relevant consideration. 

The rule which has been laid down in the 
matter of bail by Section 6 of the Criminal Law 
(Amendment) Ordinance does not affect the pre- 
sumption of innocence ol the accused which s 
a cardinal principle of criminal jurisprudence. All 
that the Court in granting bail in such cases 
has to do is to examine the available material to 
come to a conclusion whether or not there is a 
reasonable belief to hold that the accused is 
guilty of the offence charged with. 

The desire of a member of the Legislative As¬ 
sembly who is accused of an offence of inciting 
others to disobey an order passed under 5e - 
lion 144, Cr. P. C.. to participate in the current 
Assembly Session is not n relevant consideration 
in coming to a conclusion about the guilt or inn 
cence of the member for the offence charged. 
(1061) 63 Pun LR 531. 

—PUNJAB DETENUS RULES (1950) 

_Rules ore valid — Defence of I 1 nd '?„ Rl £j 

(1962). Rule 30 (4) - Preventive Detention Acl 

(1960). S. 4. 

The Punjab Detenus Rules have been 

a 1 it 

Sent and arbitrariness in the matter of treat 
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ment of the detenus and the jail authorities, in 
whose custody the detenus arc kept, are bound 
to abide by those rules. The Government under 
sub-rule (4) of Rule 30 of the Defence of India 
Rules had the power to lav down the conditions 
as lo maintenance, discipline and the punish¬ 
ment of offences and breaches of discipline for 
the detenu while in detention. These rules were 
within the rule making power of the Govern¬ 
ment and as they are not shown to be viola live 
of any law. they cannot be struc k down. The 
mere fact that the rules framed bv the Kerala 
Government in the matter are comparatively more 
liberal, there is no ground for striking down the 
Punjab Rules. 67 Pun LR 116.'): ILR (1065) 1 
Punj 273: 1966 Cr LJ 6H0: AIR 1966 PunJ 248 
(253) (PI B) (Pr 12). 

-It is for Government to determine condi¬ 
tions of maintenance and discipline under which 
person is detained — Court cannot substitute ils 
own opinion. See Defence of India Rules (19621. 
Rule 30 (4). (1965) 67 Pun LR 1165: AIR 1966 
PudJ 248. 

-Punjab Detenus Rules are valid. See 

Punjab Detenus Rules (1950). (1965) 65 Pun LB 
1165: AIR 1966 Punj 248. 

—PUNJAB DISTURBED AREAS ACT (1 of 1947) 

PREAMBLE 

-Pre. — Act If sllll In force In Ajmer. 

The provisions of Ihc Punjab Act I of 1947 
do not continue lo remain in force in Ihc Stale 
of Ajmer after the extension of the East Pun¬ 
jab Act 5 of 1949 to the Stale. Moreover, there 
is nothing in the notification exlending the Pun 
jab Act l of 1947 lo show that lhal Act was lo 
conlinue lo remain in force even after its natu¬ 
ral death in the Stale of Ajmer. 1951 AMU 38: 
AIR 1951 Ajmer 49 (49, 50) (Pr 1). 

-PUNJAB PUBLIC SAFETY ACT (2 of 1947) 

PREAMBLE 


DETENUS RULES (1950) 

satisfaction was arrived at after deliberate con ^*r 
deration of available material. 1948 AMLJ 7: 52 
Crl LJ 1485: AIR 1951 Ajmer 92 (92) (PI A) 
(Pr 2). 

-S. 3 (4) (as applied lo Ajmcr-Mcrwara) — De. 

Icnlion beyond one month — Separate special 
order under Section 3 (41 is required — Mere 
signature of Chief Commissioner against recom¬ 
mendation of Depulv Commissioner is not suffi¬ 
cient. 1948 AMU 7: 52 Crl U 1485: AIR 195! 
Ajmer 92 (92) (PI B) (Pr 3). 

-S. 3 (1) — Detenu arrested bv police under 

Section 151. Criminal P. C. — On vague police 
report District Magistrate ordering further deten¬ 
tion for one month under Section 3 (l) without 

making further enquiry and accepting recom¬ 
mendation of police — No formal order of arrest 
under Section 3 (1) passed — Detention held 
illegal as District Magistrate acted in a routine 
mechanical way without applying his mind to 
case — Criminal P. C. (1898), Section 491. 1948 
AMU 11: 52 Crl U 1475: AIR 1951 Ajmer 87 
(87) (Pr 4). 

-S. 3 — Detention under — Power of High 

Court in hearing habeas corpus application. 

When the High Court hears an application 
under Section 491. Cr. P. Code in respect of a 
detention under the Punjab Public Safety Act, 
prima facie it is not the function of the High 
Court lo sil in appeal or judgment over the con¬ 
clusion reached bv the District Magistrate on the 
materials placed before him for making the order 
of detention, for Section 491, Cr. P. Code cannot 
be stretched lo imply that the High Court can 
substitute its own judgment for the judgment 
arrived at by the District Magistrate. All that 
the High Court can do is to see whether the Dis¬ 
trict Magistrate did in fact act on the basis of 
material that was placed before him, however 
scanty that may be or whether he acted arbi¬ 
trarily un no material whatever. 1948 AMU 40: 
52 Cr U 763: AIR 1951 Ajmer 01 (02) (PI B) 
(Pr 5). 


—P*e. — Notification under authorising District 
Magistrate to Issue precensorship order — Vali¬ 
dity after repeal of Act — General Clauses Act 
(1897), Sec. 24. 

The Notification dated 24-2-1948 issued by the 
Chief Commissioner, Ajmer under the East Pun¬ 
jab Act 2 of 1947 as extended lo the State of 
Ajmer, authorising .District Magistrate to issue 
pre-ccnsorship orders on the publishers of jour¬ 
nals continues to be in force by virtue of Sec¬ 
tion 24 of the General Clauses Act, 1897 in spite 
m the repeal of that Act by the East Punjab Act 
5 of 1949 and the District Magistrate can validly 
pass such an order even before a notification 
under Section 7 ( 1 ) (c) of the East Punjab Act 
5 of 1949 is i„ ued 52 Crl lj 1530 . AIR , g51 
Ajmer 100 (100) IPt A) (Pr 4). 

~ Pre ; — Scope and operation of — If lapses 
passing of Indian Independence Act. 

ac £ ord ' n K t° the provisions of Section 18 
li°* c c .Indian Independence Act laws enacted 
U™* S . ccl L on 93 °f Ihc Government of India Act 
emain in force for the time for which they were 
originally passed unless repealed, the Punjab Public 

Acl * w , hich was P assed in 1947 under Sec- 
xion 93 of the Government of India Act to last 
ioriwo years cannot lapse on the passing of the 
iP dla 5 Independence Act. (1948) AMU 46: 52 

StV) AIR1951 AJmer 81 (fl1,62) (p * A > 

SECTION 8 

.fiiMu' 8 f a * “PP lled 1,0 Ajmer Merwara) — Satis¬ 
faction of authority — Order must show that 


-S. 3 — Satisfaction of authority — Power ol 

Court to question — Criminal P. C. (1898), Sec¬ 
tion 491. 

It is not open to High Court in a habeas cor¬ 
pus application to go behind detention orders 
under Section 3 in order to give finding whether 
the authorities were rightly satisfied as to the 
necessity of passing the orders and substitute its 
own judgment for the judgment of the authorities 
concerned. 51 Crl LJ 1069: AIR 1950 Aimer 2> 
(1) (25) (Pt B) (Pr 4). 

SECTION 4 

-S. 4 — Powers of Additional District Magis¬ 
trate — Criminal P. C. (1898), Section 10 (2). 

By virtue of Section 10 (2), Criminal P. C H an 
Additional District Magistrate has powers to pau 
orders under Section 4 of the Punjab Act : AIR 
1937 Mad 637, Rel. on; AIR 1944 Nag 84 and AIR 
1948 All 281, Disting. 51 Crl U 771: AIR 1950 
Ajmer 12 (12) (Pr 4). , 

SECTION 10 

-S. 10 (2) (c) — Acquisition o! moveable pro¬ 
perly — Compensation — (Acquisition of properly 
— Compensation). v 1 

The exercise of the right by the State of tak¬ 
ing possession of the moveable property of a sub¬ 
ject m invitum for the exigency of public service 

nnv Wahl'T*® 1 * ,ha ’ ,| he SUbiCCl ,S left without 
any right of compensation and that when he can 

claim .compensation he is doing so because ’.of 
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the tortuous acts of the State or its servant. Case- 
law, Rel. on. 

Hence where a movable properly was acquired 
under Section 10 (2) (c) of the Punjab Public 
Safety Act, 1947, and the restitution of it was not 
possible, a suit for compensation against the Gov¬ 
ernment is not barred although the Act con¬ 
tained no provision for compensation. 55 PunJ 
LR 481: ILR (1954) Punj G17: AIR 1954 Pun| 49 
(61) (PI B) (Prs 11, 12) (DB). 

SECTION 19 

-S. 19 — Prosecution under — I! can be con¬ 
tinued after date of expiry of Act — (Interpre¬ 
tation of Statutes). 

The general rule in regard to a temporary sta¬ 
tute is that in the absence of special provision to 
the contrary proceedings which are being taken 
against'a person under it will terminate as soon 
as the statute expires. AIR 1951 SC 301 and AIR 
1951 All 703. Rel. on. 

Hence a prosecution for an offence under Sec¬ 
tion 19, Punjab Public Safety Act, 1947 started 
after 31-12-1947 when the Act was extended to 
the Province of Ajmer-Merwara, cannot be con¬ 
tinued after 19-9-1949 the date of. the expiry of 
the Act in the absence of anv special provision to 
the contrary. 1952 Crl U 232: AIR 1952 Ajmer 
14 (1) (14) (Prs 3, 4). 

-S. 19 — Offence under — Contravention of 

notice under Section 4. 

A person was prohibited by a notice under Sec¬ 
tion 4 of ’the Act from attending labour meetings 
or participating in processions subversive of law 
and order. He was charged under both heads of 
the notice for contravention : 

Held, that the prosecution having failed to prove 
that labour problems were discussed at the meet¬ 
ing he was to get the benefit of doubt under 
that head : 

Held, however, that he was rightly convicted 
under Section 19 for having joined a procession 
where slogans intended to create public disturb¬ 
ance and incite labour to action were shouted. 

61 Crl U 877: AIR 1950 Ajmer 18 (18) (Prs 3, 

4). 

SECTION 21 

-S. 21 (b) — Publishes — Meaning of — Penal 

Code (I860), Section 499. 

Where a person sends an anonymous letter 
containing slanderous remarks maliciously made 
against .a Government servant,. >to his superior 
with the object of prejudicing his chances of pro¬ 
motion the person cannot be convicted under Sec¬ 
tion 21 as there is no publication within the 
meaning of Clause (b) and the case is one which 
can be dealt with under Section 500, Penal Code. 
52 Crl U 643: AIR 1951 Punj 381 (382) (Pt B) 

(Pr 4). ; i _ 

SECTION 37 


._ w , 37 (1) — Case sent for trial under Sec¬ 

tion 37 (1) 4o Sessions Judge when District was 
declared to be a dangerously disturbed area — 
Sessions Judge though seized of case, not com¬ 
mencing trial — Before commencement of trial, 
District ceasing to be dangerously disturbed area 
by virtue of subsequent notification — Sessions 
Judge has to follow procedure under Section 37 
(1) and not under ordinary provisions of Crimi¬ 
nal P. C. —Interpretalion of statutes — Res¬ 
pective- effect — Procedural law — General 
Clauses. Act (1897),. Section 6. 

When a case is sent to the Court of Session 
under the provisions of Section 37 (1), Punjab 


Public Safety Act, at a lime when the district is 
declared to be a dangerously disturbed area,, and 
before the trial in the Court of Session actually 
commences the district ceases to be a dangerous- 
ly disturbed area, the Sessions Judge should con¬ 
tinue with the trial under the provisions of Sec¬ 
tion 37 (1) of the Act and not under the 

ordinary provisions of the Code of Criminal Pro¬ 
cedure regarding Sessions trials. The Sessions 
Judge has to follow the procedure prescribed for 
trial of summons cases. Ram Singh v. The Crown. 
51 Punj LR 317: 51 Crl U 459: AIR 1950 Easl 
Punj 25 (32 to 35) (Prs 18, 19, 23, 26, 27) (FB). 

—PUNJAB SECURITY OF THE STATE ACT (12 

of 1953) 

SECTION 9 

#-S. 9 — Charge — Mailers lo be prov¬ 

ed. 

Admitting that the accused arc not justified 
in hurling vulgar abuses against the Ministers of 
the State howsoever prejudicial to the interest of 
the* accused the poliev of nationalised motor 
transport sponsored by them might have been, yet 
when the charge which is levelled against ihe 
accused is one under Section 9, of the Act, be¬ 
fore the prosecution can succeed it has -not only 
to prove that what the accused did is against 
decency and is defamatory of these individuals, 
but also is such that it undermines public order, 
decency or morality or is tantamount to an incite¬ 
ment to an offence prejudicial to the mainte¬ 
nance of public order. 

(Note :— It was held that indecent and vulgar 
though the slogans uttered by the accused were 
directed against the Ministers of the Punjab Gov¬ 
ernment, the utterance thereof by the accused who 
were the members of the procession protesting 
against the scheme of nationalised motor transport 
was hardly calculated to undermine decency or 
morality, the strata of society from which they 
came being habituated to indulge freely in such 
vulgar abuses without anv the slightest effect on 
the persons hearing the same). Karlar Sin^h v. 
Stale of Punjab. 1956 Pat LR (SC) 184: 1958 
SCR 476: 1956 All WR (Sup) . ,0 ®i, E 10 5? D N ?f n H 
828: 1958 Cr LJ 945: 1958 SCA 775: ILR (1966 
Punj 1190: 1956 SCJ 689: AIR 1958 SC 541 (543) 
(PI A) (Prs 9, 11). 

-S. 9 (applied lo Ajmer under S. R. O. 379, 

dated 31sl January, 1054) — Restrictions — '» U ‘ 
dlty of — (Conslllullon of India, Art. 19.(2) ). y 

Admitting that the restrictions imposed must be 
clearlv specified, still the phrases ‘security of 
the State', ‘friendly relations with foreign States 
and 'public order’ in S. 9 arc. however phrases, 
which are well understood and whose connotation 
and meaning are not in doubt. There can hardl} 
be two opinions as to the ‘reasonableness ol 
restrictions imposed on speech, statement, rumour 
or report which tends to undermine the security 
of the State, to imperil friendly relations with 
foreign Stales, or to disturb public order. But the 
words ‘decency’ or 'morality' arc not equally well 
understood. There may be wide difference ol 
opinion as to the precise meaning of these 
words ‘decency or ‘morality. If the Legislator 
intended to impose any restrictions on the tree- 
dom of speech and expression in'If . ,n,e f! sl 
decency and morality those prohibited ac s and 
restrictions should be clearly specified so that R 
could be decided whether the restrictions were 
reasonable or not. Hence, the restriction imposed 
with regard to decency or morality is both 'ague 
and unreasonable and to the extent Section 
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is invalid. 1956 AMU 4: 1956 Cr LJ 658: AIR 
1956 Ajmer 52 (52) (Pt A) (Pr 4). 

-S. 9 (as applied to Ajmer under S. R. O. 379, 

dated 31st January, 1954) — ‘Speech’, statement, 
cic„ amounts to contempt of Court, etc., — Inter¬ 
pretation and reasonableness of — (Constitution 
of India, Preamble and Article 19 (2) ). 

Since there is a presumption as to the validity 
of the laws, the Legislature should be taken to 
have intended in Section 9 only to make such 
speeches, statements, rumours or reports as 
amount to contempt of Court prejudicial to the 
security of the Stale, etc., defamation prejudicial 
to the security, of the State, etc., or incitement to 
an offence prejudicial to the security of the Slate, 
etc., punishable. In that view the restrictions will 
not be unreasonable or even vague. 1956 
AMU 4: 1956 Or U 658: AIR 1956 Ajmer 52 
(53) (PI B) (Pr 5). 

-S. 9 — Applicability — Conditions. 

Even if the words amount to a contempt of 
Court, that alone is not sufficient for bringing 
the case within the mischief of Section 9. The 
law requires that the words amounting to con. 
tempt of Court should further be prejudicial to 
the security of the State or to the maintenance 
of public order. 60 Pun LR 266: ILR (1058) Pun] 
1310: 1959 Cr U 1022: AIR 1959 Punt 379 (380) 
(P A) (Pr 6). 11 


• 0 — Undermining of decency or mora- 


In its general sense, decency means propriety 
or seemliness of action, speech, etc., conforming 
to the standards in vogue among civilized people, 
out the words ‘decency or moralit}'* used in the 
context of S. 9 do not refer to vague or general stand¬ 
ards of appropriateness in conformity with what is 
becoming or considered to be in good taste. The 
J? c . °J, words ‘decency or morality’, suggest 
that he language that the law penalizes must 
be obscene signifying lewd or lustful ideas 
ouensive to modesty and forbidden by deli- 
cacy, purity or chastity. A language which is 
otherwise scurrilous, insulting or abusive need not 
be obscene, suggestive of depravity and such 
as is calculated to corrupt minds open to 
D° r ? .i*j5 Uences - 60 Puo LR 2602 ILR (1958) 

W) (P, 8 V)°(Pr C il“ 10221 A,R 1969 PunJ 379 
S. 0 — Applicability. 

TTie objectionable speech by Ihe accused was 
as follows: 

anc * racan Magistrate does not 
VJ at he , drawing his pay from our trea- 
If?*,. Uoe , s u lhc despicable person not know thnl 
? "'other, sister, father or brother were to 
remain hungry f or two days, then he would feel 
anrf mo The Magistrate is most contemptible 
lh_ d If Socialist Parly were in power, 

J " w 7 a . .contemptible and mean Magistrate 
do?J , s,npped and flogged. This bastard 
our^ire!! know that he is drawing his salary from 
the Pimf Wb,le ‘ hc case u, »der Section 9 of 
2LlW ab Sec “ rit >- of State Act, 1953, for the 

ed oKUm- pen u d ,' nR ““ Cour ‘ ‘he accused rats- 
in- °7 e ° Uon ?hl e slogans within the hear- 
oooniia lhe J - Ma « is, ratc ‘Goondn, Magistrate ki 

mentn^k^r^o-" Cha,CRi - ,$C jni ‘ ki ko,hcr ' 

”°. rd ? T d ln this case wi »h 

but Magistrate deserved severe censure 

E^JS*** cou 'd not be convicted as his 
Kj?On did not transgress the statutory inhibi- 
J 30 11 Pn “ ILR (1968) PunJ 1319: 

$ D) r t£ HI 22 ' m 1959 Pu “J 370 (381) 


-S. 9 — Constitution of India, Articles 246, 

254, Sch. 7, List II, Item 1 and List III, Item 14 

— Section 9. Punjab Security of the State Act 

is valid — No conflict between Punjab Security 
of the State Act (12 of 1953), Section 9 and 
Contempt of Courts Act (1952), Sections 3, 4. See 
Constitution of India, Article 246. 1956 Crl LJ 

1015: AIR 1956 PunJ 109 (DB). 

-RAJASTHAN PUBLIC SAFETY ORDINANCE (9 
of 1948) 

SECTION 3 

- S. 3 (1) — “Good faith* in Section 44 — 

Meaning — Order of detention merely reproduc¬ 
ing grounds mentioned in Section 3 (1) 

Order held not passed in good faith within Sec¬ 
tion 44. See Public Safety — Rajasthan Public 
Safety Ordinance (9 of 1948), Section 44. AIR 
1961 Raj 64 (DB). 

- S. 3 (I) — Suit against Government for com¬ 
pensation for act of Commissioner in ordering 
wrongful detention under delegated powers — 
Not maintainable -- .Maxim ‘Respondeat Supe¬ 
rior* — Law of Principal and Agent — Applicabi¬ 
lity. See Constitution of India, Article 300. AIR 
1961 Raj 64 (DB). 

SECTION 43 

S. 43 — Suit against, Government for com¬ 
pensation for act of Commissioner in ordering 
wrongful detention under delegated powers — 
Not maintainable -- Maxim “Respondeat Supe¬ 
rior” — Law of Principal and Agent — Applica¬ 
bility. See Constitution of India, Article 300. 
AIR 1961 Raj 04 (DB). 

SECTION 44 

•;— s - 44 — ‘Person* — Meaning — Includes 
Government — Suit against Rajasthan State Gov 
eminent for tortious act of,Commissioner — Right 
of Government to claim protection under See. 44 

— Kotah General Clauses. Act (11 of 1M5), Sec¬ 
tion 3 (34) — Rajasthan Administration Ordinance 
(1 of 1948), S. 3. 

The Government is included in the term ‘per¬ 
son in Sectioni 44 of the Public Safety Ordinance. 
The General Clauses Act of Kotah is applicable 
to the interpretation of the Public Safety Ordi- 
U? n . C * by of Section 3 of Ordinance No. 1 

P T he definition of ’person* as per Kotah 
General Clauses Act is wide enough to • include 
Government also. AIR 1956 All 383, Rel. on. 

‘hereforc, a suit is brought against - the 
Rajasthan Government for compensation f 
wrongful detention under the Public Safety Ori 

lion?. )l nd( r r an ordcr passed bv thc Commi 
si oner, the Government is entitled to claim prote 

S?J U ?L Secl r 44 0f ,hc Pub,ic Safe, -V Ore 

uor« ,r .'i\ s ST ndm ° ns iM do ' vn in se 

Moreover, if the Commissioner is protect! 

u-nnm S i 44 ’ ,hc vicarious liability Of the Sta 

surh d l,fhmi n °-‘ anse for ,he simple reason th 
such liability is co extensive with the liahili 

{KJSSrt M. ’be servant. I960 Raj LW 2*5*11 
784: AIR 1961 RaJ 64 Wff M 

3 (O ~ “Good ialtli” In Section 44 - 
~ 0rde r of detention merely renrodn 
!°M R n 0U | nds mentioned in Section 3 ( 1 ) — Ord 
held not passed In good faith within $ 44 
Though the Central General Clauses Art n »!i n 
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Ihe term “good faith” appearing in Section 44 of 
the Rajasthan Public Safety Ordinance, the mean¬ 
ing of the term can be gathered with reference 
to those definitions. Any thing done honestly not 
withstanding some negligence is deemed to he 
done in good faith. 

Held, on facts that in order that Section 3 of 
Ihe Ordinance may be attracted, the Commis 
sioner had to be satisfied that the detenu was 
likely to commit an act prejudicial to the public 
safety, the maintenance of public order and 
Governments relations with the Government of 
India. 1960 Raj LW 225: ILR (1960) 10 Raj 
784: AIR 1961 Raj 64 (70) (PI D) (Pr 18) (DB). 

—RAJASTHAN PUBLIC SECURITY ORDINANCE 

(26 of 1949) 

PREAMBLE 


not make the initial order of detention void ab 
initio. 1950 Raj LW 37: 51 Crl U 1160: AIR 
1950 Raj 40 (44, 45) (PI C) (Pr 9). 

-S. 5 — Grounds — Sufficiency of. 

The grounds communicated to the detenu must 
not he vague, indefinite or incomplete and must 
convey sufficient information to him to enable 
him to make the representation. If in the opinion 
of the Court the grounds are vague, indefinite 
and insufficient, further detention is illegal or im¬ 
proper. The ground that the detenu was an 
active Communist and as an agitator had been 
fomenting and organizing industrial strikes is 
vague. 1950 Raj LW 37: 51 Crl U 1160: AIR 
1950 Raj 40 (44 lo 46) (Pi D) (Prs 9, 12) (DB). 

SECTION 33 


-Pre. — Scope of Ordinance — Relation to 

other Jaws. 

The provisions of the Rajasthan Public Safety 
Ordinance are in addition to and not in deroga¬ 
tion of any other law for the time being in force 
in the whole or any part of Rajasthan. 1950 
RLW 37: 51 Cr LJ 1160: AIR 1950 Raj 40 (43) 
(Pt B) (Pr 6) (DB). 

SECTION l 


-S. 33 (1) (a) and (b) — Order under Sec¬ 
tion 33 (1) (a) before expiry of Ordinance — 
Disobedience after expiry — Action under Sec¬ 
tion 33 (1) (d) cannot be taken after expiry as it 
amounts to deprivation of property of the owner 
against whom the order is passed, within the 
meaning of Article 31 (1) of the Constitution. 
(State was ordered to restore the propertyl. 
ILR (1952) 2 Ra| 951: 1953 Raj LW 144: AIR 1953 
Raj 78 (80, 83) (Pi B) (Prs 10, 18) (DB). 


-Ss. 1, 69 — Force and operation of Ordinance. 

The Ordinance came into force on 9th Septem¬ 
ber, 1949, when it was made and promulgated 
by the Rajprainukh. Under Section 69 (1) it 
remained in force for a period of^ two years and 
expired on the 9th September, 1951. 

[Note :— His Lordship referred to S. 5-A, Gene¬ 
ral Clauses Act, in this judgment but it was 
subsequently held by his Lordship in a subsequent 
case, Atmaram v. Madanlal, D. B. Misc. W rit 
No. 90 of 1951. dated 27-10-1952, that reference 
to Section 5-A, General Clauses Act, in this was 
due to mistake. His Lordship observed in the 
subsequent case : “We now find that Section 5-A 
had been repealed by the India (Adaptation oi 
Existing Indian Laws Order, 1947). This mistake 
took place because the copy of the General 
Clauses Act, 1897, then before us did not mention 
the repeal. However, we are ol opinion that 
this makes no difference, because the material 
words of Section 5-A of the General Clauses Act 
arc exactly the same in Section 5 (1) J. ILK 
(1952) 2 Raj 951: 1953 Raj LW 144: AIR 1953 Raj 
78 (80) (Pt A) (Pr 8) (DB). 

SECTION 3 

_Ss. 3, 64 — Satisfaction — Powers of Courl 

to question. 

The Court cannot consider the adequacy of the 
reasons of information available to the Govern¬ 
ment which led to its satisfaction before the order 
of detention was passed. But the detenu can be 
allowed to show that the order was not made 
bona fide or was made without sufficient applica¬ 
tion of the mind of the detaining authority to the 
facts or requirements of the law. 

Where as soon as the previous period of six 

months’ detention expired, the Government re 

arrested and detained the detenu for pother 
period of six n months the order of^ 

1950 Raf 40^(41, 4 b{ (Pt A) (Prs 3, 11) (DBI. 

SECTION 5 

_S 5 — Non-compllancc — Effect. 


SECTION 82 

_S. 62 — Scope of Ordinance — Criminal 

P. C. (1898). Section 491. 

The provisions of Rajasthan Public Security 
Ordinance are in addition to and not in deroga¬ 
tion of any other law for the time being in 
force in the whole or in part of Rajasthan such 
as the provisions of Section 491, Criminal P. L- 
I960 Raj LW 37: 51 Crl U 1100: AIR 1950 Raj 
40 (43) (Pt B) (Pr 6) (DB). 

SECTION 64 

_S. 64 — Satisfaction of detaining authority — 

Province of Court. 

The sufficiency of the material on which the 
satisfaction of the detaining authority was M*ed 
cannot be the subject of scrutiny by ‘he Courts. 
Hut the detenu ran be allowed to show that the 
order was not bona fide or was made- without 
sufficient application of Ihe mind of the detain 
ing authority to the fact or rcqu.remcnts of jaw. 
1950 RLW 37: 51 Cr LJ 1160: AIR I960 Raj au 
(41, 45) (Pt A) (Prs 3. 11) (DB). 

SECTION 69 

_Ss. 09, 1 — Ordinance came into force when 

it was made and promulgated by the Ra IP rfl ." ,uk 6 9 
i.c., on 9th September 1949 - Under Section 89 
( 1 ), it remained in force for period of '"° ^ 
and expired on 9th September 1951. Sce ^ias 
than Public Security Ordinance (1949), Section 
AIR 1053 Raj 78 (DB). 

-SAURASHTRA STATE PUBLIC SAFETY 
MEASURES ORDINANCE (0 of 1948) 

PREAMBLE 

_ PrCt _ Satisfaction of Magistrate. 

Unless there is any internal evidence to show 
that the District Magistrate has not aPP 11 ® 11 . e 
mind to the question, the High Court wo« d have 
no nower to interfere with an order ol fl 
made bv the District Magistrate. S SauLR « 
AIR 1950 Sau 12 (13) (Pt A) (Pr 1) (DB). 


PUBLIC SAFETY - SAU. STATE PUBLIC 

_,p re . — Grounds for deletion — Supply of. 

to deienu without delay. 

Even if the District Magistrate is in correspond¬ 
ence with the Government for considering the 
release of the detenu that is no reason at all 
why, once he receives an application from the 
detenu for furnishing grounds he should not send 
those grounds to him even through the Home 
Department as expeditiously ns Possible. 3 Sau 
LR 48: AIR 1950 Sau 12 (13) (Pt B) (Pr 2) (DB). 

SECTION 6-A 


-S. 6-A (as modified by Ordinance 38 «I 

1948 and by Ac! 7 of 1950) — Section 6-A If ultra 
vires — Constitution of India, Art. 19 (2). 

Unless the security of the Stale is endanger¬ 
ed there can be no restriction on the freedom of 
expression under Article 19 of Ihe Conslilution 
of India. Section 6-A, Ordinance 9 of 1948 would 
be ullra vires because the words ‘Security of 
State* are not there. Hence, a precensorship 
order passed under Section 6-A would he bad as 
well as ullra vires. (’50) 3 Sau LR 267: AIR 
1051 Sau 9 (10) (Prs 4, 5) (DB). 

-SAURASHTRA STATE PUBLIC SAFETY 
MEASURES (THIRD AMENDMENT) ORDIN¬ 
ANCE (06 of 1949) 

SECTION 9 


-Ss. 9, 10 and 11 — If offend agalnsl princi¬ 
ple of dclcgalus non potesl delegare. 

The lcgislalion contained in Sections 9, 10 and 
11 of the Saurashtra State Public Safety 
Measures (Third Amendment) Ordinance is valid 
and is not obnoxious to Ihe principle of delegatus 
non potest delegare. 52 Cr LJ 1300: AIR 1951 
Sau 69 (70) (Pi A) (Pr 4) (DB). 

SECTION 10 


-S. 10 — Validity — Constitution of India, 

Article 14. 

The Legislative Authority in promulgating the 
Ordinance has not made any distinction between 
any person or any class of persons or denied 
equal protection of laws. What has been done is 
to constitute Special Courts for the trial of 
certain cases. So far as the procedure is concern, 
ed, It is bound to vary from place to place as 
exigencies and peculiar circumstances of society 
vary. This does not mean that the State is 
denying equality before the law. No person has 
any vested right in any particular procedure. It 
is for the State to legislate about the forum and 
procedure of seeking remedies for infringement 
of substantial rights and such forum and proce¬ 
dure are bound to vary. Hence the Constitution 
of the Special Court under Section 10 of the 
Ordinance is not in contravention of Article 14. 
AIR 1951 Hyderabad 11. Rel. on. 52 Crl U 1300: 
AIR 1051 Sau 00 (70) (PI A) (Pr 4) (DB). 

"7T®* — Valid and not obnoxious to Ihe prin- 

S'JjJ* of dcleualus non potest delegare. 52 Crl LJ 
1300: AIR 1951 Sau 09 (73) (Pt B) (Pr 7) (DB). 

SECTION 11 

... . ** — Ordinance Is tntra tires and con- 

tuluUonal — Constitution of India, Article 14. 

^ a,0I Viali Sastri C. J. and Fail Ali, B. K. 
Mukherjea and Das JJ,; (Mahajan,. Chandra- 
*Pkh$ra Aiyar and Vivian Bose JJ. Contra) — 
. T*** 1 . State Public ' Safety Measures 
(Third Ameifdmeht) Ordinance, 1&49, is not un- 
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constitutional. Section 11 of the Saurashtra Ordi¬ 
nance in so far as it authorises the State Govern- 
ment to direct offences or classes of offences or 
classes of coses to he tried by the Special Courl 
docs not offend against the equal protection clause 
of Ihe Constitution of India, and the notification 
No. 11 35-5 C. D/- 9-2-1950 which has been issued 
by the Saurashtra Government under that part 
of the Section cannot he held to be invalid or 
ultra vires. AIR 1952 SC 75, Disting. 

Per Palanjali Sastri C. J.: — The impugned 
Ordinance having been passed to combat the 
increasing tempo of certain types of regional 
crime, the twofold classification on the lines of 
type and territory' adopted in the impugned Ordi¬ 
nance. read with the notification issued there¬ 
under, is reasonable and valid, and the degree of 
disparity of treatment involved is in no way in 
excess of what the situation demanded. 


Per Fazl Ali J.The clear recital of a 
definite objective furnishes a tangible and rational 
basis of classification to the State Government 
for the purpose of applying Ihe provisions of the 
Ordinance and for choosing only such offences 
or cases as affect public safety, maintenance of 
public order and preservation of peace and tran¬ 
quillity. Thus, under Section 11, the State Gov¬ 
ernment is expected to select only such offences 
or class of offences or class of cases for being 
tried bv the Special Court in accordance with 
the special procedure, as are calculated to affecl 
public safety, maintenance of public order etc., 
and under Section 9, the use of the special pro 
ccdure must necessarily be confined to only dis¬ 
turbed areas or those areas where adoption oi 
public safety measures is necessary. This is in 
plain language the rational of the Ordinance, and 
it will be going too far to say that in no case 
and under no circumstances can a legislature lay 
down a special procedure for the trial of a parti¬ 
cular class of offences, and that recourse to a 
simplified and less combrous procedure for the 
trial of those offences, even when abnormal con 
ditions prevail, will amount to a violation of Arti 
cle 14 of the Conslilution. 


Per Das J.— Section 11 of the Saurashtra 
Ordinance, like Section 5 (1) of the West Bengal 
Special Courts Act, refers to four distinct cate¬ 
gories, namely, “offences" “classes of offences”, 
"cases ’, and “classes of cases'* and empowers the 
State Government to direct any one or more ol 
these categories to be tried by the Special Court 
constituted under the Act. The expressions 
"offences’*, "classes of offences" and “classes of 
cases" clearly indicate and obviously imply a 
process of classification of offences or cases. 
Prima facie those words do not contemplate any 
particular offender or any particular accused in 
any particular case. The emphasis is on 
“offences", “Classes of offences" or “classes of 
cases". The classification of offence by Itself is 
not calculated to touch any individual as such, 
allhough it may, after the classification is made, 
•meet all individuals who may commit thfe paTti* 
cular offence. In short, the classification implied 
in this part of the sub-section }\as no reference, 
to and is not directed towards the singling out 
of any particular person as an object of hostile 
State action but is concerned only with grouping 
of '‘offences'*, “classes of offences*!; and. ‘(classes 
of cases for the, purpose ,o( .the particular tais. 
ation as recited m its preamble. Section IF of 
the Ordinance properly construed and^lndersYood. 
does not confer an Uncontrolled and unguided 

P™? r S 1 } thc Slalc . Government. On the con¬ 
trary, this power is controlled by the necessity 
for making a proper classification which is > to 
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M ,e rL ,0 -. Fc S /o ,' he Act See Constitution of India 
(19o0), Art. 246 (3). 19o3 CH LJ 1786: AIR 1953 


be Rinded by the preamble in the sense that the 
classification must have a rational relation to the 
ob)ect of the Act as recited in the preamble. 
, therefore, not an arbitrary power. The 

Legislature has left it to the Stale Government to 
classify offences or classes of offences or classes 
c ““* fo J lhe Purpose of the Ordinance, for 
Uie Stale Government is in better position to 
indue the needs and exigencies of the State and 
the Court will nol lightly interfere with the deci¬ 
sion of the State Government. If at any time, 
however the State Government classifies offences 
arbitrarily and not on any reasonable basis hav 
mg a relation to the object of the Act. its action 
will be either an abuse of its power if it is pur¬ 
poseful or in excess of its powers even if it is 
done in good faith and in either case the result¬ 
ing discrimination will encounter the challenge of 
the Constitution and the Court will strike down, 
not the law which is good but, the abuse or misuse 
or the unconstitutional administration of the law 
creating or resulting in unconstitutional dis 
crimination. 

Per Mahajan J. (Dissenting) — Section 11 of 
the Ordinance, like Section 5 (1) of the West 
Bengal Act (10 of 1950), suggests no reasonable 
basis or classification either in respect of offences 
or in respect of cases. It has laid down no 
measure for the grouping either of persons or of 
cases or of offences by which measure these 
groups could be distinguished from those outside 
the purview of the Special Act. The State Gov¬ 
ernment can choose a case of a person similarly 
situate and hand it over to the special tribunal 
and leave the case of another person in the same 
circumstances to be tried bv the procedure laid 
down in the Criminal Procedure Code. It can 
direct that the offences of simple hurt be tried b> 
the special tribunal, while a more serious offence 
be tried in the ordinary way. Section 11 of the 
Ordinance offends against Article 14 of the Con¬ 
stitution and is. therefore, unconstitutional. 
Raning Rawat v. State of Saurashtra, 1952 Mad 
WN 762: 1952 Mad WN (Crl) 210: (1952) SCA 
245: 1952 SCJ 168: 1952 SCR 435: 1952 Crl L-I 
805: AIR 1952 SC 123 (126. 128. 129. 133, 136. 
187, 138) (PI A) (Prs 8. 20. 22. 23. 36. 47. 
48, 54, 67). 

•_S. 11 — Validity — Delegated legislation— 

Constitution ol India, Article 245. 

Per Mukhcrjea and Das JJ.:— Section 11 of 
the Saurashtra Ordinance is not a case of a delegat¬ 
ed legislation at all but is an instance of con¬ 
ditional legislation coming within the rule ol 
Queen v. Burah (AIR 1945 PC 48) and is nol 
illegal on that ground. ., .... 

Per Patanjali Sastri C. J.— Legislature in India 
have plenary authority to delegate their power to 
make laws to subordinate agencies of their choice 
and such delegation, however inexpedient or un¬ 
desirable politically, is constitutionally competent. 
AIR 1951 SC 332, Ref. Raning Rawat v. Stale 
of Saurashtra, 1952 Mad WN 762: 19o2 Mad WN 
(Crl) 210: (1952) SCA 245: 1952 SCJ 168: 1952 
Crl U 805: 1952 SCR 435: AIR 1952 SC 123 (126) 

< Pt -S C ) IT'- Sch. 11 is valid and not obnoxious 
to the principle of delegatus non potest dele¬ 
gare 52 Crl LJ 1300: AIR 1951 Sou 69 (73) 
(PI B) (Pr 7) (DB). 

—TRAVANCORE-COCIIIN PUBLIC SAFETY 

MEASURES ACT (5 OF 1950) 

PREAMBLE 

-Pro. — Validity of Act — Slate Legislature’s 

competency to pass Act — State Legislature was 


Trav-Co. 540. 


——Pre. — Repeal of Act — Effect of - Paddy 
Acquisition and Movement) Control Order 1950 
kept ahve after 17th August 1950. See Essential 
Supplies (Temporary Powers) Act, 1946, as amend 

l ' ( * ,n 19:>0 ’ S ' 17 (4> ' Proviso - AIR 1952 Trav-Co 
455 (DB). 

—~-Pre. Act if invalid as not having been 

assented to by . the President. 

Quaere.—Whether the Travancore-Cochin Public 
Safety Measures Act is not validly passed by the 
State Government because the President has not 
given his assent to it or whether it is authorised 
under Art. 246(2) of the Constitution of India? 
ILR (1951) Trav-Co 655: AIR 1952 Trav-Co 455 
(458) (Pr 13) (DB). 

-Prc. — Act if ultra vires—The Act and Paddy 

(Acquisition and Movement) Control Order (1950) 
promulgated thereunder are not ultra vires. 1951 
Kcr LT 268: ILR (1951) Trav-Co 691: AIR 1951 
Trav-Co 241 (244) (Pt D) (Pr 7) (DB). 

• SECTION 3 . 

-S. 3 — Constitution of India, Arts. 304(b), 

Proviso, 246, Seventh Schedule, List I, Entry 48; 
List II, Entries 26, 27 — Validity — Section 
is ultra vires for lack of sanction of Presi¬ 
dent under Article 304 (b). Proviso — Art. 304 
controls Art. 246 — Art. 304 (b), Proviso does not 
affect validity of repeal under S. 73 of the Act of 
1950 — Repeal under S. 73 of Act 5 of 1950 is 
valid — As S. 3 of the Act is void, notifications 
issued under it are also invalid and cannot conti¬ 
nue under S. 73 (2) — Suit contracts entered into 
in February 1952 not affected by notification under 
Essential Supplies (Temporary Powers) Act (1946) 
also. See Constitution of India, Art. 304(19, Pro¬ 
viso. AIR 1964 Kcr 92 (DB). 

0-S. 3 — ‘Not bill or amendment shall be in¬ 

troduced or moved' — Meaning of — S. 3, Tra- 
vancore-Cochin Public Safety Measures Act, 1950, 
is ultra vires of the Constitution for lack of Presi¬ 
dential sanction prescribed by Art. 304. See Con¬ 
stitution of India, Art. 304, Proviso. 1955 Cri LJ 
844: AIR 1955 Trav-Co 82 (FB). 

_S. 3 — Validity — (Constitution of India, 

Art. 304 (b). 

Section 3 of the Travancore-Cochin Public 
Security Measures Act, 1950, is void and inopera¬ 
tive for lack of Presidential sanction insisted upon 
by the proviso to Art. 304 (b) of the Constitution. 
Since the invalid portion of S. 3 is not separable 
from rest of the portions of S. 3 which deals only 
with transport and manufacture, the whole of S.3 
must be declared ultra vires and invalid. 1953 Kcr 
LT 863: 1954 Cri LJ 669: ILR (1954) Trav-Co 139: 
AIR 1954 Trav-Co 257 (257, 258) (Pt B) (Prs 3,8) 
(DB). 

_S 3 _Is ultra vires being without the previous 

sanction of the President and 

Sec Constitution of India, Art. 246(3). 1954 Cri 

LJ 63: AIR 1954 Trav-Co 34 (DB). — 

_S. 3 _ Scope — Travancore-Cochin Paddy 

(Acquisition and Movement) Control Order, 1950— 
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Scope — If ultra vires — Locus standi to impeach 
Act and Order. 

’ it cannot be said that the Travancore-Cochin 
Public Safety Measures Act, 1950, and the Paddy 
(Acquisition and Movement) Control Order, 1950. 
made under the former Act are ultra vires. Where 
a party himself applies for reliefs under that Act 
and the order made thereunder, it is not open 
to him on failing to obtain the reliefs provided 
therein to turn round and raise the contention that 
the Act and the Order are ultra vires. ILR (1951) 
Trav-Co 691: 1951 Ker LT 268: AIR 1951 Trav- 
Co. 241 (244) (Pt D) (Pr 7) (DB). 

SECTION 4 

-Ss. 4 and 11 — Construction — 'On account 

of water used for purposes of irrigation’ — Mean¬ 
ing of — Demand notices relating to dewatering 
charges for Kole cultivation—Provisions of Reve¬ 
nue Recovery Act cannot be invoked exercising 
powers under Ss. 4 and 7 of the Public Measures 
Act under R. 12. See Travancore-Cochin Revenue 
Recovery Act (7 of 1951), S. 2(a). 1957 Ker LJ 
386: 1957 Ker LT 431. 

-Ss. 4, 5, 6, 14 (part relating to S. 4) and 15— 

Part of the Act relating to requisitioning of pro¬ 
perty — Validity — (Constitution of India, Arts. 31 
(3), 200). ; • * 

Sections 4, 5, 6, 14 (part relating to S. 4) and 15 
are the parts of. Act 5 of 1950 having reference 
to the subject .of requisitioning of property and 
they would have no effect as a law for purposes 
of Clause 2 of Article 31. 

Act 5 of 1950 not having been reserved for 
the consideration of the President and not having 
received his assent, has no effect and would not 
constitute “law” within the meaning of Clause 2 
of Article 31. Act 5 of 1950 is an Act providing 
for requisitioning of property and several other 
matters unconnected with and separable from re¬ 
quisitioning. Article 31 prescribes the necessity 
for reservation of a law regarding requisitioning 
or acquisition of property for the consideration of 
the President and that part of Act 5 of 1950 per¬ 
taining to the requisitioning of property cannot 
have effect as the requirements of Clause 3 of 
Article 31 have not been complied with. That 
part is severable from other parts of that Act and 
the defect attaching to the part relating to the 
requisitioning of property will not affect the other 
parts of that Act. 

The contention that the expression having been 
reserved for the consideration of the President, has 
received his assent “should be constmed as mean¬ 
ing . If it has been reserved for the considera¬ 
tion of the President, has received his assent “based 
on Article 200, is clearly and obviously untenable. 
Tne reservation that has to be made under Cl. 3, 
of Art. 31, for the consideration of the President is 
of a Law”. A Bill passed by the Legislative As¬ 
sembly or in a case where there is a Legislative 
Council also,, by both the Houses, would continue 
to ^ a Bill even after its passage by the House 
^*-1* ^ becomes law on assent being ac¬ 

corded to it by the Governor. Article 200 refers 
Only to. Bills which have not become law by as¬ 
sent thereto declared by the Governor. That arti- 
c e cannot, therefore, be relied upon as giving 


any guidance to the Construction of Clause 3 of 
Article 31 which relates to the reservation of a 
‘Law' for the consideration of the President. The 
language of Clause 3 is clear. The wojds used 
are “having been reserved for the consideration of 
the President has received his assent” clearly indi¬ 
cating that there should have been a reservation 
for the consideration of the ’President and there 
must have been bis assent. 1952 Ker LT 372: 
1954 Cri LJ 274: ILR (1952) Trav-Co 519: AIR 
1954 Trav-Co 145 (148, 150) (Pt A) (Prs 10, 12). 

-S. 4 — Scope of. 

Section 4 gives the Government wide powers. 
The use of the discretion by the Government is 
absolute and no further question can arise upon 
it unless it is shown that the requisitioning was 
actuated by inala fides or manifest fraud upon 
the statute or the power conferred by the statute 
was utilised for some indirect purpose not con¬ 
nected with the object of the Act. 

The High Court will not, therefore, interfere in 
such matters in the absence of any invalidating 
circumstances. 1950 Ker LT 689: AIR 1951 Trav- 

Co 221 (224) (Pt B) (Pr 8) (DB). 

# • 

SECTION 5 

-S. 5 — Sections 4, 5, 6, 14 (part relating to 

S. 4) and 15 are the parts of Act (5 of 1950) 
having reference to the subject of requisitioning 
of property and they would have no effect as a 
law for the purposes of Clause 2 of Art. 31, the 
Act not having been reserved for the consideration 
of the President and not having received his 
assent. See Public Safety — Travancore-Cochin 
Public Safety Measures . Act (5 of 1950), S. 4. 
1934 Cri LJ 274: AIR 1954 Trnv-Co 145. 

^SECTION 6 . 

-S.^C — Sections 4, 5, 6, 14 (part relating to 

S. 4) and 15 are the parts of Act 5 of 1950 having 
reference to the subject of requisitioning of pro¬ 
perty and they would have no effect as a law for 
the .purpose of Cl. 2 of Art. 31; the Act not 
having been reserved for the consideration of the 
President and not having received his assent. See 
Public Safety — Travancore-Cochin Public Saftey 
Measures Act (5 of 1950), S. 4. 1954 Cri LJ 274: 
AIR 1954 Trav-Co 145. 

SECTION 7 

-S. 7 — Scope and effect of — Neither S. 4 

nor S. 7 empowers Kole Cultivation Authority to 
invoke provisions of Revenue Recovery Act 1957 
Ker LJ 386: 1957 Ker LT 431. 

SECTION 13 

Ss. 13 and 22 — Scope and object of. 

Obiter—Although the wording of S. .22 of the 
Public Safety Measures Act is wide enough to 
take in a power conferred on an office?-by an 
order made under S. 13, the real purpose of S.22 
is to provide for an appeal from the decision of 
an officer in exercise of powers conferred by the 
Act itself, (for example by S. 8) as also from the 
decision of an officer in exercise of powers dele¬ 
gated to him by the Government under S. 15, in 


1214 


PUBLIC SAFETY - TRAV.-CO. PUB. SAFETY MEA. ACT (1950), S. 13 


other words, of powers conferred under the Act. 
1957 Ker LJ 380: 1957 Ker LT 411: AIR 1957 
Ker 109 (111) (Pt D) (Pr 5). 

-S. 13 — Scope — Refund of rent recovered 

in excess of fair rent — The Executive Govern¬ 
ment have not overstepped the limits of their 
authority under S. 13 of the Act in enacting the 
provisions for refund or adjustment under S. 6, 
Cl. (c) of Cochin Buildings (Lease and Rent Con¬ 
trol) Proclamation 4 of 1922. See Houses and 
Rents — Travancore-Cochin Buildings (Lease and 
Rent Control) Order (1950), S. 6(c). AIR 1957 
Ker 59. 

-S. 13 — Travancore-Cochin Buildings (Lease 

and Rent Control) Order (1950), R. 16 — Rule 16 
is ultra vires — The Act 5 of 1950 contemplates 
only two tribunals whereas the rules provide foi 
three tribunals and, therefore, the provision in 

R. 16 constituting the Government a revisional 
Court is ultra vires. See Houses and Rents—Tra¬ 
vancore-Cochin Buildings (Lease and Rent) Con¬ 
trol Order (1950), R. 16. AIR 1954 Trav-Co 465. 

SECTION 14 

-S. 14 — Sections 4, 5, 6, 14 (part relating to 

S. 4) and 15 are parts of Act 5 of 1950 having 
reference to the subject of requisitioning of property 
and they would have no effect as a law for the 
purposes of Clause 2 of Article 31, the Act not 
having been reserved for the consideration of the 
President and not having received his assent. See 
Public Safety — Travancore-Cochin Public Safety 
Measures Act (5 of 1950), S. 4. 1954 Cri LJ 274: 
AIR 1954 Trav-Co. 145. 

SECTION 15 


_Ss. 15 and 22 — Non-mention of Sections in 

Preamble to Rent Control Order — Effect 
(Houses and Rents — Travancore-Cochin (Lease 
and Rent Control) Order (1950), Cls. 15 and 16)— 
(Interpretation of Statutes). 

The intention to provide for an appeal and a 
revision is clear from the provisions made in the 
Rent Control Order in that behalf, and if the 
Government had the power to make provisions 
for these matters under Ss. 15 and 22 of the lull- 
lice Safety Measures Act, they must be presumed 
lo have exercised that power notwithstanding that 
these sections are not expressly mentioned m the 
preamble to the Order. Whatever a preamble to 
a statutory order or notification might say, the 
presumption is that it is made in exercise of all 
the powers conferred by the statute >n qu«Ron. 
1957 Ker LJ 380: 1957 Ker LT 411: AIR 1957 
Ker 109 (111) (Pt E) (Pr 6). 

_c 15 _ Travancore-Cochin Buildings (Lease) 

and Rent Control) Order (1950), Cl. 15 — Ap¬ 
pointment of District Magistrate as appe late 
authority is valid as is clear from Ss. 22 and 15 
of the Travancore-Cochin Pobhc Safety Measures 

Act 5 of 1950. AIR 1955 NUC (Trav-Co) 1162 

(PB) S 15 _ Travancore-Cochin Buildings (Lease 
and Rent Control) Order (1950), Cl. 16 — Clause 
Tintra vires as S. 15 of the Act 
Government the power to nnP'^ 'he condd on 
mentioned in the clause. AIR 1955 NUC (Tras 
Co) 1102 (DB). 

_S 15 — Travancore-Cochin Buildings (L«* as £ 

and Rent Control) Order (1950), R. 16 - lfi 


is ultra vires — From the language of S. 15 em- 
powering the Government to delegate its right to 
hear appeals 'under such conditions’, it cannot be 
held that the delegation of power to hear appeals 
to the District Magistrate would imply the power 
of Government to revise the orders passed by the 
District Magistrate in appeal. Rule 16 passed 
under S. 13 of Act 5 of 1950 is, therefore, ultra 
vires. See Houses and Rents — Travancore- 
Cochin Buildings (Lease and Rent Control) Order 
(1950), R. 16. AIR 1954 Trav-Co 465. 

-S. 15— Part of the Act relating to requisition¬ 
ing of property and they would have no effect as 
a law for the purposes of Clause 2, Art. 31, the 
Act not having been reserved for the considera¬ 
tion of the president and not having received his 
assent. See Public Safety — Travancore-Cochin 
Public Safety Measures Act (5 of 1950), S. 4. AIR 
1954 Trav-Co. 145. 


SECTION 21 


-S. 21 — 'Order' — Includes 'notified order’ 

such as the T. C. Buildings (Lease and Rent Con¬ 
trol) Order. 1950. AIR 1955 NUC (Trav-Co.) 1162 
(DB). 

SECTION 22 


-S. 22 — Object of — Obiter — Although the 

wording of Sec. 22 of the Act 5 of 1950 is wide 
enough to take in a power conferred on an officer 
by an order made under Sec. 13 the real purpose 
of Sec. 22 is lo provide for an appeal from the 
decision of an officer in exercise of powers con¬ 
ferred by the Act itself as also from the decision 
of an officer in exercise of the powers delegated to 
him by the Government under S. 15, in other 
words, of powers conferred under the Act. See 
Public Safetv — Travancore-Cochin Public Safety 
Measures Act (5 of 1950), S. 13. AIR 1957 Ker 
109. 


-S. 22 — Non-mention of Sections in Preamble 


o Rent Control Order - Effect - Presumption 
rom the provisions of appeal and revision made in 
Went Control order in that behalf and as the power 
:o make provision is under Ss. 15 and 22 of the 
\ct the presumption is that the powers were exer- 
Lised under Ss. 15 and 22 though they were not 
nentioned in the preamble. See Public Safety 
Travancore-Cochin Public Safety Measures Act (5 

if 1950), S. 15. AIR 1957 Ker 109. 

_c 22 — T. C. Buildings (Lease and Rent 

Control) Order (1950). Cl. 15 - Appmntment o 
District Magistrate as appellate authority is va 
as is clear from S. 22 and S. 15 of the T G 
Public Safety Measures Act (5 of 1950). AIR 1955 
NUC (Trav-Co.) 1162 (DB). 

SECTION 23 

23 — Validity — (Constitution of Indio 
Art. 19 (4)). 

e Travancore-Cochin Safety Measures Act con- 
no privision for a judicial review-of the 
ration nor does it provide for reference jch 
•dvisory board. Section 23 of the Act which 
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within the meaning of Art. 19(4) of the Constitu¬ 
tion. Therefore the section and the notification 
issued under the same declaring the Cochin Com¬ 
munist Party unlawful are ultra vires the Constitu¬ 
tion. AIR 1952 SC 196, Rel. on. 1953 Cr LJ 915: 
1952 Ker LT 550: AIR 1953 Trav-Co 174 (174, 
175) (Prs 2, 3) (DB). 

SECTION 31 


SAFETY MEA. ACT (1950), S. 31 

so essential for the life of the community and as 
such it cannot he quashed hy a writ of certiorari. 
LR 1942 AC 206, Rel. on; AIR 1949 Bom 277. 
Disting. Aivam Perumal v. Chief Secretary to Gov¬ 
ernment U.S.T.C., 1950 Ker LT 675 (FB). 

—TRAVANCORE EMERGENCY POWERS ACT 
(1 OF 1122 M. E.) 

SECTION 29 


-S. 31 (5) — Not ultra vires Art. 19 (1) (a) ol 

Constitution. See Constitution of India, Art. 19 
(1) (a). 1964 (1) Cri LJ 400: AIR 1964 Ker 104 
(DB). 

-S. 31 •— Validity — (Constitution of India 

(1950), Art. 19 (2)). 

The restriction imposed by the section is of the 
nature permitted by Art. 19 (2) of the Constitu 
tion and is not ultra vires of the Constitution. 1953 
Cr LJ 1780: 1953 Ker LT 482: AIR 1953 Trav- 
Co 540 (541) (Pt C) (Pr 5). 

SECTION 71 

-S. 71 — Procedure to be followed by police. 

Observations by Court: "Since investigation 
under Chapter XIV of the Criminal P. C. is the 
normal procedure to be followed in the case ol 
cognizable offences and when the new Ss. 173 (4) 
and 251-A are introduced in the Criminal P. C., 
it is desirable that the police would follow that 
normal procedure when dealing with offences 
made' cognizable by Sec. 71 of the Public Safety 
Measures Act/' 1960 Ker LT 217: 1960 Ker LJ 
271: (1960) 1 Ker LR 357: (1960) Mad LJ (Cr) 

313: ILR (1960) Ker 708: 1960 Cri LJ 1334: AIR 
I960 Ker 315 (317) (Pt B) (Pr 6) (DB). 

SECTION 73 

--Ss. 73, 3 — Validity — Section is ultra vires 

tor lack of sanction of President under Art. 304 
(b), Proviso — Art. 304, controls Article 246 — 
Art. 304 (b), Proviso does not affect validity of 
repeal under Sec. 73 of the Act — Repeal undei 
Sec 73 is valid — As Sec. 3 of the Act is void 
notification issued under it are also invalid and 
cannot continue under Sec. 73 (2) — Suit contracts 
entered into February, 52 not affected by Notifica¬ 
tion under Essential Supplies (Temporary Powers) 
Act (1946) also. See Constitution of India, Art. 304 
(b), Proviso. AIR 1964 Ker 92 (DB). 

—TRAVANCORE-COCHIN PUBLIC SAFETY 

MEASURES ORDINANCE (5 OF 1125 M. E.) 

SECTION 19 


5. 19 — Order under for requisition of land 
^ Quashing of — Constitution of India, Art. 226. 
An order for requisition of land passed undei 
ec. 19 of the Ordinance being an executive ordei 
m hU abso * u * e discretion of the Government can- 
n f , be challenged on the ground that the opinion 
or the Government that the land is required foi 
purposes specified in Sec. 19 was not based on 
proper grounds Where the order specifically states 
Uiat the requisition is made in furtherance of a 
using scheme for the homeless and destitute 
ere can be no objection to the opinion of the 
mment on the merits as there is no purpose 


». 29 (1) and 34 — Order of detention undei 
S. 29 (1) — Court’s power to examine propriety of 
order — Extent of — Travancore Criminal P. C. 
Sec. 402 — Criminal P. C.(1898), S. 491. 

Section 34 (1), Travancore Emergency Powers 
Act does not operate as a complete ouster of the 
High Court’s jurisdiction to entertain an applica¬ 
tion under Sec. 402, Travancore Criminal P. C. in 
lespect of a person purporting to have been detain 
ed under Sec. 29 of the Act. At the same time 
the Court’s jurisdiction to examine propriety of an 
order passed under S. 29 of the Emergency Powers 
Act has been very much restricted and limited in 
its scope by Sec. 34 (1). 

Under Sec. 34 (1), Emergency Powers Act, the 
Court is debarred from examining the validity of 
an order made or deemed to be made in exercise 
of the powers conferred by the Emergency Power* 
Act. But there is nothing in the clause to suggest 
that the Court has no jurisdiction even to consider 
the question whether an order purporting to have 
been passed under the Act has really been passed 
in strict conformity with the provisions of the Act. 
1949 TCLR 156: 1950 Ker LT 544 (DB). 

-S. 29 — Antecedent conduct of detenu if re¬ 
levant. 

The power given under Cl. (1) of Sec. 29 is to 
prevent the commission of acts prejudicial to public 
safety and that object would be defeated if the 
officer concerned is to wait until the actual com¬ 
mission of any such act. The language of Cl. (1) 
of Sec. 29 certainly warrants the entertainment ot 
a reasonable suspicion on the strength of the 
antecedents of a person just prior to his arrest that 
on his release he would continue to act as before 
in a manner prejudicial to public safety. The 
expression "about to act" must necessarily refer to 
the possible contingency of acting within a reason¬ 
ably short space of time. 1949 TCLR 156: 1950 
Ker LT 544 (DB). 

--S. 29 — Satisfaction of Government — Omis¬ 
sion to mention in order if fatal. 

Section 29 (1) of the Act does not require the 
arresting officer to be satisfied that the person 
sought to be arrested has acted or is acting, or is 
about to act in a manner prejudicial to the public 
safety. It is enough if the officer reasonably 
suspects the person of having acted, or of acting, 
or of being about to act in a manner prejudicial 
to the public safety. 

Cfause (2) of Sec. 29 does not insist that the 
detention order should be passed only after the 
Covemment have come to a final and independent 

rennV S TtK hat grovmds os stated in the 

report of the arresting officer do really exist. Hence 

the non-mention of such satisfaction in the order 

vvhl l °£ Can j 0t be said » be a fatal defect 

Where the order passed by Government shows 

mat Governments attention was directed to the 
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29 


several grounds mentioned in the arresting officer's 
report and on which he came to the conclusion 
that the person concerned was acting in a mannei 
prejudicial to the public safety and that his deten 
tion was necessary to prevent his subversive acti 
vities the detention order must be held to be in 
strict compliance with the requirements of the Act. 

1949 TCLR 156: 1950 Ker LT 544 (DB). 

—S. 29 (2) — Order of detention under by 
Government — Minor defects or irregularities in 
Procedure adopted at earlier stage cannot affect 
validity or legality of order passed by Government. 
AIR 1945 FC 18. Rel. on. 1949 Trav-Co LR 156: 

1950 Ker LT 544 (DB). 

-S. 29 — Order under — Validity — Test to 

determine — Bona fides of Government — Burden 
of proof. 


-U. P. COONDAS ACT (1 OF 1932) 

SECTION 5 

S. 5 (as modified and extended to the State ol 
Delhi) — Section 5 and consequently the whole 
Act is ultra vires being in violation of the funda¬ 
mental rights set out in Arts. 19(1) (d) ond (e) and 
(o) and 22 (1) and (3) of Constitution of India). 
54 Pun LR 312: ILR (1952) Punj 3C2: 1953 Cri 
LJ 421: AIR 1953 Punj 52 (54, 55) (Pt C) (Prs 5, 
7, 9) (DB). 

SECTION 6 

-S. 6 (1) — S. 6 (1) is not a law providing 

for preventive Detention — (Preventive detention 
and externment or banishment — Distinction). See 
Constitution of India, Art. 22 (3). AIR 1953 Punj 
52 (DB). 


In determining the validity of an order of deten¬ 
tion one of the tests to be considered is whethei 
the detention order is lacking in bona fides or, in 
other words, whether it amounts to an abuse ol 
the powers given to the executive by the Legisla 
ture. When a duly authenticated order of deten¬ 
tion is produced, it carries with it a presumption 
that the order was properly and validly made. No 
doubt it is a rebuttable presumption and the bur¬ 
den is on the party challenging the order to make 
out that the order is unwarranted, defective or 
otherwise invalid. It will undoubtedly be a difficult 
job to attempt to prove that the detention ordei 
is lacking in good faith. The informations and 
materials on the basis of which the detention ol 
the individual concerned was thought necessary, 
will have an important bearing in determining the 
question of the bona fides of the action taken. In 
most instances such informations and materials 
may be of a highly confidential nature and the dis¬ 
closing of the same may be against public interest. 
The detaining authority cannot also be compelled 
to disclose such informations and materials. Hence 
the petitioner will have to rely mainly on the 
circumstances which he may be in a position to 
allege and prove by way of discharging this onus 
to make out that the detention order is lacking in 
bona fides and is an abuse of the power conferred 
on the detaining authority. 1949 Trav-Co LR 156: 
1950 Ker LT 544 (DB). 


__ 29 — Prejudicial act — Vulgar abuse ol 

Government. Vulgar abuse against the Government 
need not necessarily always amount to sedition or 
to the commission of a prejudicial act. Many an 
objectionable word or phrase have come to lose 
their real meanings as one of them have long be¬ 
come the stock-in-trade of the damagogue: AIR 
1942 FC 22, Rel. on. 1949 Trav-Co LR 23 (DB). 


SECTION 34 


_Ss. 34, 29 (1) — Section 34 (1), Travancore 

Emergency Powers Act does not operate as a 
complete ouster of the High Court s jurisdiction to 
entertain an application under S. 402, Criminal 
P. C. in respect of a person purporting to nave 
been detained under Sec. 29 of the Act. At the 
same time the Court’s jurisdiction is to «ainme 
propriety of an order passed under Sec. -9 ot the 
Emergency Powers Act has been very much res¬ 
tricted and limited in its scope by S. 34 (1). r»u 
Ker LT 544 (DB). 


—U. P. MAINTENANCE OF PUBLIC ORDER 
(AMENDMENT AND PROCEEDINGS 
VALIDATION) ACT (II OF 1940) 

SECTION 8 

-S. 8 — Section not only validates proceedings 

after 1st March 1948 under U. P. Maintenance ol 
Public Order (Temporary) Act 1947 but also other 
orders and proceedings. See Public Safety — U. P 
Maintenance of Public Order (Temporary) Act (4 
of 1947), S. 5, Proviso. 51 Cri LJ 432: AIR 1950 
All 132. 

-S. 8 — Scope ond object of — Section not 

only validates proceedings after 1st March 1948 
but also other orders and proceedings. 

The purpose of Sec. 8 is no doubt to validate all 
proceedings that may have taken place under the 
U. P. Maintenance of Public Order (Temporary) 
Act, 1947, after it had expired on 1st March 1948 
and before the U. P. Maintenance of Public Ordei 
(Proceedings Validation) Ordinance, 1949 was 
promulgated. But a perusal of the whole of tho 
Amendment Act shows that the purpose of S. 8 
is also to validate other orders and proceedings as 
well. The section itself is very comprehensive and 
it is not possible to put any limitation upon its 
scope or interpretation. 51 Cn LJ . ,f 3 l : . ^ 
All LJ 518: 1950 All WR 20: 1950 All Cri Cas 
2: AIR. 1950 All 132 (134) (Pt B) (Pr 8). 

_U P. MAINTENANCE OF PUBLIC ORDER 

(PROCEEDINGS VALIDATION) ORDI¬ 
NANCE (2 OF 1949) f , 

PREAMBLE • . 

_p re- _The Ordinance 2 of 1949 is intra vires. 

1951 All LJ 9. 

SECTION 3 


5. 3 — Effect of. 

e effect of the provisions of S. 3 of thei U.P 
tenance of Public Order (Proceedings Valid* 
Ordinance. 1949, is to keep alive the U r. 
tenance of Public Order (Temporary) Act, 
after the 29th February. 1948. In view 
the Courts are precluded from holding th 
\ct had expired in February 1948 and com 
ntly from holding that the Ordinance tries to 
d something which was non-existent and was 
lv dead. 1951 AH LJ 9. 
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—U. P. MAINTENANCE OF PUBLIC ORDER 
(TEMPORARY) ACT (4 OF 1947) 
PREAMBLE 

-Pre. — U. P. Ordinance 2 of 1949 validated 

(he continued enforcement of U. P. Act 4 of 1917 
which originally expired on 29-2-1948. 52 Cri LJ 
1282: ILR (1952) I All 8: AIR 1950 All 562 (565) 
(Pt A) (Pr 8) (DB). 

SECTION 1 


-S. 1 (4), Proviso — If ultra vires. 

Per Malik, J. :— I am inclined to hold dial 
the proviso to sub-sec. (4) of Sec. 1 of the U. P. 
Maintenance of Public Order Act was ultra vires, 
though I do not want to express any definite 
opinion as it does not appear to be necessary in 
this case. 

Per Wanchoo, J.:— Proviso to sub-sec. (4) ol 
Sec. 1 of the U. P. Maintenance of Public Ordei 
(Temporary) Act, 1947, is ultra vires the powers 
of the Provinicia! Legislature. 1951 All LJ 9. 

SECTION 3 


-S. 3 — Contingent or prospective order is not 

contemplated by Sec. 3 — District Magistrate can¬ 
not direct that period of fifteen days of detention 
is to commence from date of arrest. AIR 1955 
NUC (All) 2782. 

-S. 3 — Duration of order — Order must 

terminate after 15 days of order — It cannot stay 
longer because person in respect of whose deten¬ 
tion order has been made is not apprehended. AIR 
1955 NUC (All) 2782. 

S. 3 — Order against person outside jurisdic* 
Uon — Detention under Sec. 123-A (U. P.), Crimi- 

lu p) C * — Criminal P ‘ C * (1898, » S * 123 ' A 

An order under Sec. 3 (3) cannot be passed by 
a District Magistrate against a person who is not 
within his jurisdiction. When the order under 
Sec. 3 (3) Ls illegal having been passed against a 
person outside the jurisdiction, order under Sec¬ 
tion 123-A, Criminal P. C., ordering detention in 
jail for failure of furnishing the required security 
« also illegal. 1950 All LJ 350: 51 Cri LJ 1342: 

AI1 WR 412 < 1950 AH Cri Cns 126: ILR 
1952) 1 All 1: AIR 1950 All 500 (500) (Pr 3) 
(DB). 

j S. 3 ( 1 ) — Detention or restriction for period 
tonger than six months. 

lhc Provincial Government after passing an 
order under Sec. 3 (1) (a) detaining a person for 
a period of six months can direct his release earlier 
m,!l „ PaS \ a " order straining or regulating his 

See am i , u ?u er one ° L f * he cls - (c) t0 (0 01 
nf \\ .• mus * be for the remaining part 

(hnf le tncA ri0 ^ii 0 ^ Slx mon ^ s on lY and not bevond 
that 1950 All WR 123: 1950 All LJ 176: 1950 

(db ). 1 Cri LI 1020 -' AIR 1950 AU 370 

Ij ^ a 3 $ ,"7T. Fadure to furnish security order 
(189^ f„ pphcabllu y S. 3 (7) - Criminal P. C. 
S. 123-A* amended by U - R Act 4(5 of 1948 >> 

the Orders ™ t0 , S ‘ 8 Provides for penalty in case 
rs passed under the various clauses ol 

[Vo ‘- 12.1 Fn.D. 77. 


S. 3, Sub-sec. (1), are contravened. Failure to 
furnibh security cannot be said to be a contraven¬ 
tion of the order demanding it. It is simply a non- 
compliance of the order. To such a case, S. 123-A. 
Criminal P. C. (U. P. Amendment) would apply. 
1950 All LJ 126: 1950 All WR 127: 1950 All Cri 
Cas 67: 51 Cri LJ 605: ILR (1951) 1 All 626: AIR 
1950 All 307 (307) (Pr 2) (DB). 

-S. 3 — Order under, issued under instructions 

of Police Minister and authenticated by Homo 
Secretary' — Order stating that 'Governor* was 
satisfied’ — Order is perfectly valid — Validity ol 
order cannot be challenged on ground that it was 
not made by Governor — Whether authority con 
cerned was satisfied or not may however be en¬ 
quired into. 

An order of detention under Sec, 3 of the Act 
issued under instructions from the Hon’ble Police 
Minister, and authenticated by the Home secretary 
to the U. P. Government who was empowered to 
authenticate under Rules framed under Sec. 59 (3). 
Government of India Act, stating that the Governor 
was satisfied of the necessity of the action contem¬ 
plated by Sec. 3 is perfectly valid and in view ol 
Sec. 59 (2), Government of India Act, it is not 
permissible to call into question the validity of tho 
order on the ground that it was not made by tho 
Governor. So also it is not permissible to enquire 
into the question whether it was the person hold¬ 
ing the olfice of Governor that was satisfied or not 
though an enquiry may be made to determine 
whether the authority concerned was ‘satisfied* or 
not: AIR 1945 PC 156 and AIR 1949 Pat 1 (FB), 
Rel. on. 1949 All LJ 501: 51 Cri LJ 337: AIR 
1950 All 69 (71, 72) (Pt A) (Prs 10, 11, 14). 

--$• 3 — Detention under — Court will inter¬ 
fere only when there is absence of honest satisfac¬ 
tion. 


>> ucre an order or detention of is passed 
under Section 3 of the Act, it is only if the 
mati-rial al tire disposal of the Government is such 
that no reasonable person could be satisfied that 
the detenu would act in a manner prejudicial to 
public safety, public order or communal harmony 
that the Court will interfere and will hold the 
detention to he illegal: AIR 1949 All 148 (FB) 

lQJQ^All J? 0 ' 47 ° f 1948 Foil. 

, 1 _ 949 AU LJ 501: 51 Cri LJ 337: AIR 1950 Al! 69 
(74) (Pt C) (Pr 25). 

- - S - 3 r- Detention under — Actions of detenu 

though affecting only private property in past may 
indicate that he will act in a manner prejudicial 
to public safety in future — Satisfaction of Gov 
ernment _ Court will not enter into question 
whether actions of detenu will have a prejudicial 
ettecl on public safety. 


- - uuuiunsc me detention 

any person who has acted in a manner prejudici 
o public safety etc but only of a person who 

be p ™ ented from acting in a prejudici 
manner. The enactment is not penal but preventh 
and the past conduct of a person is only to l 
considered m so far as it provides a clue to wh 

to Kiel " m in .' he , fu , ture - If (he author! 
deten., ,1 6 L " convi “ c « I ^at the actions of t! 
f h * lh ® ugh ,he >' re| ate to private property : 

d,,rt P h l 8 f a H in c dlca,ion ‘hat he will so eo, 
duct himself in the future as to cause prejudice I 

public safety or public order, it Is not for t! 
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Court to sit in judgment over this. The satisfca 
lion may depend upon materials available to the 
detaining authority which may not be legal evi 
dence at all. Thus it might well be that the Gov 
eminent has in its archives materials for showing 
what the repercussions of actions such as those 
complained of will be upon the economic stability 
of the State and might form its opinion upon 
material, upon which Courts of law are not expect¬ 
ed to act: AIR 1949 All 148 (FB) and (1942) 1 
All ER 373, Rel. on; AIR 1942 Mad 735, Disting. 
1949 All LJ 501: 51 Cri LJ 337: AIR 1950 All G9 
(74) (Pt D) (Prs 2G, 27). 

-S. 3 (1) and (7) — Failure of Government to 

take action under Sec. 3 (7) does not preclude it 
from taking action under Sec. 3 (1). 

The mere fact that action could be taken under 
Sec. 3 (7) of the Act against the detenu for a sub¬ 
stantive offence committed by him but has not 
been taken—either because the evidence is of such 
a nature as to exclude its consideration by a Court 
of law or for any other reason does not take awa> 
the power of taking action under S. 3 (1) of the 
Act. 1949 All LJ 501: 51 Cri LJ 337: AIR 1950 
Ml G9 (7G) (Pt F) (Pr 33). 

SECTION 4 

-S. 4, Proviso (os amended by U. P. Act 11 of 

1949) — Proviso as amended applies to all orders 
passed under Sec. 3 (1) and not merely to orders 
under Sec. 3 (1) (a) — Sec. 4 as amended has 
enlarged the powers of Provincial Government 
which it could exercise previously. 52 Cri LJ 1282: 
1LR (1952) 1 All 8: AIR 1950 All 5G2 (5G5) (Pt B) 
(Pr 12) (DB). 

-S. 4 (as amended by U. P. Act 11 of 1949) 

— Scope. 

The words “an order under Sec. 3” in Sec. 4 
mean in effect all the orders which are passed 
against a person imposing restrictions on him, and 
all such orders would be valid for a period of six 
months of the date of service of the first ordei 
under that section. In view of the proviso to 
Sec. 4, this period can be enlarged upto anothei 
12 months. 52 Cri LJ 1282: ILR (1952) 1 All 8: 
AIR 1950 All 5G2 (5GG) (Pt C) (Pr 13) (DB). 

_Ss. 4, 11 — Delegation of powers by Provin¬ 
cial Government under Sec. 11 to District Magis¬ 
trate—Fresh delegation not necessary after amend¬ 
ment of Sec. 4 by U. P. Act 11 of 1949. See U P. 
Maintenance of Public Order (Temporary) Act 
(1947), S. 11. 52 Cri LJ 12S2: AIR 19o0 All 5G2 

(DB). 

_S. 4, Second Proviso — First order of deten- 

lion revoked — Subsequent order of detention — 
Proviso docs not apply — Order cannot be held 
illegal merely because total period of detention 
exceeds 6 months. 

The second proviso to Sec. 4 does not take away 
the effect of the first proviso which enables the 
Government to issue a fresh order after revoking 
a previous order. In such a case the Covernmen 
must serve a fresh notice under Sec. o and must 
furnish fresh materials for detention in order not 
to render illusory the detenu’s right of making a 
representation. Further, the time limit imposed is 
only on an extension and does not relate to a tresh 
order passed after a revocation of a previous order. 


If the order challenged is merely an extension of 
the previous order, then of course the proviso will 
forbid the detention of the petitioner beyond the 
period of six months. If, however, the order is a 
fresh order altogether then the proviso cannot ap¬ 
ply. 1949 All LJ 501: 51 Cri LJ 337: AIR 1950 
All 69 (76) (Pt G) (Pr 36). 

SECTION 5 

-S. 5, Proviso (as amended by U. P. Act 11 of 

1949) — Court cannot hold detention illegal on 
ground of any defect, vagueness or insufficiency of 
communication made to detenu under Sec. 5 — 
U. P. Maintenance of Public Order (Amendment 
and Proceedings Validation) Act (11 of 1949), S. 8. 

By virtue of the provisions of Sec. 8 of Amend¬ 
ing Act of 1949, the grounds of detention supplied 
to the detenu under Sec. 5 of the principal Act 
will be deemed to be 'as good and valid in law as 
it such action had been duly taken under the Act 
as amended by the Amending Act' and under the 
proviso to Sec. 5 of the principal Act as amended 
it will not be open to the High Court to hold that 
the detention is 'invalid or unlawful or improper’ 
on the ground of any defect, vagueness or insuffi¬ 
ciency of the communication made under Sec. 5 
of the principal Act. 51 Cri LJ 432: 1949 All LJ 
518: 1950 All WR 20: 1950 All Cri Cas 2: AIR 
1950 All 132 (134) (Pt A) (Prs G, 7). 

-S. 5 — Grounds of detention communicated 

to detenu need not contain all materials available 
— If they contain sufficient particulars to enable 
detenu to make representation that is sufficient. 

The fact that the date, time and place of all 
the particulars are not given would not make the 
order defective provided that sufficient particulars 
were given in order to enable the petitioner to 
make an adequate representation against his deten¬ 
tion. Even if one or two grounds are vague, that 
would not affect the validity of the order if some 
of the grounds are clear, definite and precise. 
There is nothing in law which compels the Govern¬ 
ment to give all the materials available if the 
grounds are such as to enable the detenu to make 
his representation. Even a charge-sheet in a crimi¬ 
nal case does not narrate all the materials on the 
record of the Court: AIR 1949 All 148 and AIR 
1949 All 406, Rel. on; AIR 1949 All 37, Ref. 
1949 All LJ 501: 51 Cri LJ 337: AIR 1950 All 
G9 (75) (Pt E) (Pr 31). 

SECTION 11 

_Ss. 11 and 4 — Delegation of powers b> 

Provincial Government under Sec. 11 to District 
Magistrate — Fresh delegation not necessary aftci 
amendment of Sec. 4 by U. P. Act 11 of 1949. 

The Provincial Government by an order dated 
13th April 1948 passed under Sec. 11 delegated its 
powers exercisable under the Act to all District 
Magistrate within their respective W\ ]sd ' cil0 ™' 
Subsequently the powers of the Provincial Govern- 

ment were enlarged by amendment of Sec - 4 , y 
U. P. Act 11 of 1949. Subsequent to the amend¬ 
ment the District Magistrate passed an ordei 

under Sec. 3 (1) (d) and (f): , . i io,k 

Held, that the order of delegation dated.13® 

April 1948 would continue in force in spite of 
amendments made in the Act and no fresh notifica 
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tion or delegation of powers by the Provincial 
Government was necessary. A change of order and 
a fresh notification should be necessary only when 
the delegating authority does not want to delegate 
to the other person the additional powers it gets 
under the amended provision. If it does not want 
to curtail the power delegated, it should not he 
incumbent on the authority to pass a second order 
delegating its powers: AIR 1944 Bom 259, Disting. 
52 Cri LJ 1282: ILR (1952) 1 All 8: AIR 1950 
AH 582 (567, 56S) (Pt D) (Prs 17, 18) (DB>. 

-U. P. PREVENTION OF CRIMES (SPECLVL 
POWERS) (TEMPORARY) ACT (194S) (5 
OF 1949) 

PREAMBLE 

-Pre. — Act is not ultra vires of Legislature — 

Government of India Act (1935), Sch. 7, List II, 
Item 1, List III, Part I, Item 2. 

The whole of the U. P. Prevention of Crimes 
(Special Powers) (Temporary) Act (5 of 1949) is 
intra vires of the Provincial Legislature (as regards 
subject-matter). 

The Act was passed when the Government ol 
India Act, 1935 was in force. The matters dealt 
with by it do not fall under any item of Federal 
Legislative List (1); on the other hand, they fall 
under item 1 of the Provincial Legislative List II 
and under Item 2 of the Concurrent Legislative 
List III, Part 1, or either of them. 

Taking measures to check the activities of bad 
characters comes under “public order", (Item I in 
Provincial List) which is a most comprehensive 
term. An order of imprisonment for failure to give 
security does not cease to be ail order of detention 
merely because an option is given to the person to 
escape it by offering security. As the detention is 
for preventive and not punitive purposes, it is 
preventive detention. 

The pith and substance of the Act is prevention 
of offences, a matter expressly included in the 
Code of Criminal Procedure on 2nd August 1935; 
its enactment is therefore justified under Item 2 
of List III. Taking security from a likely offendei 
_ on b way of preventing the commission 

of an offence by him; detaining him in a prison, 
expelling him and ordering him to make reports 
about his movements arc other ways. It docs not 
matter if expulsion and the ordering to make re¬ 
ports of movements are not dealt with in the Code; 
they are intimately connected with the prevention 
of offences, a matter included in the Code. Simi¬ 
larly the provision regarding the keepers of gambl- 
ing dens and habitual manufacturers and smugglers 
of illicit liquor would be covered by Item 2 ot 
List III. 

Even if it be conceded that provision in Sec. 3 
(2) of the Act is not covered by Item 2 of List III, 
the only effect of it would be that sub-sec. (2) ol 
Sec. 3 which is severable from sub-sec. (1) would 
be ultra vires. The validity of sub-sec. (1) and ol 
an order passed under it would not be affected. 
au 9* LJ 1251: H-* U951) 2 All 745: AIR 1951 
718 (724 to 726) (Pt A) (Prs 14, 15, 17) (DB). 

SECTION 3 

8 (1) (a) (i), (b) and (c) and S. 3 (2) - 
provisions if contravene Article 14 of the Constitu¬ 
tion ^ Constitution of Indio, Art. 14. 


It was open tu the Legislature of Uttar Pradesh 
to make a special law regarding habitual criminals 
or offenders. Making one law for habitual crimi¬ 
nals and another law for other criminals would not, 
by itself, contravene Art. 14. But the law regard¬ 
ing habitual criminals must apply to all habitual 
criminals alike and should not discriminate be¬ 
tween some and others. The impugned Act, how¬ 
ever, discriminates between habitual criminals who 
have acquired a bad reputation and others who 
have not and the difference in the treatments met- 
cd out to them has no intelligible connection with 
the acquisition or non-acquisition, of a reputation 
as bad character. Even within the class of habitual 
criminals who have acquired a bad reputation, the 
Act makes an unconstitutional discrimination be¬ 
tween some and others. The discrimination lies in 
the fact that some are left to be prosecuted under 
Sec. 110 of the Criminal P. C. while others are 
prosecuted under the Act. The Act has laid down 
no standard to guide the Magistrate’s choice ol 
one of the two procedures and no standard can 
even be imagined by the Court. The discretion (ii 
it at all is a discretion) that is conferred upon the 
Magistrate is naked and arbitrary; there Is abso¬ 
lutely nothing to guide him. It is Sec. 3 (1) (a) (i), 
(b) and (c) which makes this irrational and 
arbitrary discrimination and it must be held to be 
a piece of legislative despotism. Sec. 3 (1) (a) (i), 
(b) and (c) is unconstitutional. The provision iu 
Sec. 3 (1) (a) (iii) is, on the other hand, not un¬ 
constitutional; it applies equally to all keepers of 
gambling dens who are by repute bad characters. 
They are all liable to be proceeded against under 
the Act and under no other provision. When S. 3 
(1) (a) (i), (b) and (c) is found to be unconstitu¬ 
tional, S. 3 (2) also must be held to be unconstitu¬ 
tional along with it. An order under Sec. 3 (2) 
Is to be passed in addition to the order under 
Sec. 3 (1); if no order under sub-section (1) is pass¬ 
ed, no order under sub-section (2) can be passed. 
The order under sub-section (2) is in addition to 
that under sub-section (1) and not in addition to 
it or in lieu of it according to the discretion of the 
Judge. 


Hence orders passed after the coming into force 
of the Constitution would be void. 52 Cri LJ 
1251: ILR (1951) 2 All 745: AIR 1951 All 718 
(731, 732) (Pt C) (Prs 28, 29) (DB). 

-5. 3 (2) — Provision if imposes unreasonable 

restriction — Constitution of India, Art. 19. 

The restrictions imposed under the Act on free 
movement and the right to reside and settle any¬ 
where in India are not unreasonable. There is 
nothing unreasonable either in the procedural law 
or in the substautive law. Extemment in the in¬ 
terests of the State and public order is resorted to 
by all Governments. The order of expulsion may bo 
irrevocable but the period of expulsion is limited 
to one year. Vide S. 15. Hence the Act is nol 
obnoxious to Art. 19 of the Constitution. Even il 
it is obnoxious, only that part of Section 3 (2) thal 
is obnoxious would be invalid because it is admit- 
tedly severable from the rest of the Act. 


(Meaning and test of reasonable restriction 
sidered). 52 Cri LJ 1251: ILR (1951) 2 All 
AIR 1951 All 718 (733) (Pt I) (P r 33) (DB). 


con 

745: 


3 (1) — Notice fixing period longer than 
two years instead of two —. Effect. 
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The provision that the notice should mention 
the period is directory and not mandatory. The 
notice would not become invalid because it fixe? 
a period longer than two years. Even though a 
longer period is mentioned the Judge is not bound 
by it and it is open to him to bind down the ap 
plicants for any period less than that given in the 
notice. It would not be sufficient for the applicants 
simply to say in reply to the notice that they can 
not legally be bound down for a longer period. II 
they do not show cause why they should not bo 
bound down at all. they would render themselves 
liable to be bound down for a period that would 
be legal. 52 Cri 1251: ILR (1951) 2 All 745: AIR 
1951 All 718 (735) (Pt K) (Pr 37) (DB). 


Court in the exercise of revisional powers unde: 
Ss. 435 and 439. Criminal P. C. AIR 1943 Pat 18 
(FB), Commented. 52 Cri LJ 1251: ILR (1951) 2 
All 745: AIR 1951 All 718 (734, 741) (Pt I) 
(Prs 36, 45) (DB). 

SECTION 14 

-Ss. 14, Proviso, 3 (1) — Order passed by the 

ludge for a period longer than that mentioned in 
the notice issued by Magistrate—Order is illegal 
and should be set aside. See Public Safety — 
U. P. Prevention of Crimes (Special Powers) 
(Temporary) Act (1949), S. 3 (1). 52 Cri LJ 1251: 
AIR 1951 All 718 (DB). 


-Ss. 3 (1) and 14, Proviso — Order passed by 

the Judge for a period longer than that mentioned 
in the notice issued by Magistrate — Order is 
Illegal and should be set aside. 52 Cri LJ 1251: 
ILR (1951) 2 All 745: AIR 1951 All 718 (735) 
iPt L) (Pr 39) (DB). 

-Ss. 3 (1), 5 (1) — Column of particulars in 

the notice left blank — Defect is fatal as applicant 
would not be in a position to make representation 
to the Magistrate — Proceedings before the Magis¬ 
trate and Judge held null and void. 52 Cri LJ 
1251: ILR (1951) 2 All 745: AIR 1951 All 718 
(735, 736) (Pt M) (Pr 41) (DB). 


SECTION 4 

-S. 4 — Warrant to the police directing them 

to take security from the applicants and to take 
them in custody only on their default — Police 
taking them into custody first and then releasing 
them on security, thinking that it was warrant foi 
arrest and that the security to be taken from the 
applicants was for their appearance before the 
Magistrate and not for being of good behavioui 
and keeping the peace — Arrest could not be said 
to be under the Act which was held to be one foi 
preventive detention — Hence Art. 22 (3) did not 
apply to rob them of the right of defence by a 
legal practitioner. See Constitution of India, Art. — 
(1). 52 Cri LJ 1251: AIR 1951 AH 718 (DB). 

_S. 4 — Omission by the Magistrate to record 

reasons for his satisfaction that immediate action is 
necessary is only an irregularity not v.tiatmg the 
proceedings and the orders. 52 Cn LJ 12ol: ILR 
(1951) 2 All 745: AIR 1951 All 718 (735) (Pt N) 
(Pr 40) (DB). 

SECTION 5 

_Ss 5 (1), 3 (1) — Column of particulars in 

the notice left blank — Defect is fatal as applicant 
would not be in a position to make representation 
to the Magistrate — Proceedings before the Magis¬ 
trate and Judge held null and void. See ftibb 
c a f e tv — U. P. Prevention of Crimes (Spe c J a 
Powers) (Temporary) Act (1949), S. 3 (1). 52 Cn LJ 
1251: AIR 1951 All 718 (DB). 

SECTION 12-A 

_§ 12-A _ Judge under the Act if interim 

criminal Court and his orders if reusable - Cn- 
minal P. C. (1898), Ss. 435 and 439. 

Per Desai J.; Dayal J- Contra:- Judge unde 
the Act is an inferior criminal Court and his orders 
are, therefore, liable to be revised by the High 


—VINDHYA PRADESH CRIMINAL LAW 
AMENDMENT (SPECIAL COURTS) ORDI¬ 
NANCE (5 OF 1949) 

SECTION 5 

#-S. 5 (2) — Right of appeal from decision 

of Special Judge — (Criminal P. C. (1898), Ss. 410, 
417). 


Sub-section (2) of Sec. 5 of the Vindhya Pradesh 
Ordinance is an express provision conferring a 
right of appeal to the aggrieved party, whether an 
accused or the State, against the judgment of the 
Special Judge. The only limitation in Sec. 5 (a) 
on the application of the provisions of the Criminal 
Procedure Code to the proceedings of the special 
Court is the one arising from the existence of any 
inconsistent provisions in the Ordinance and not 
with reference to the conduct of the proceedings 
before that very Court. Once the special Court is 
to be deemed a Court of Session the normal right 
of appeal provided by Sec. 410 or Sec. 417, Crimi¬ 
nal P. C., as the case may be, must be taken to 
have been expressly provided by reference and not 
as arising by mere implication. Shiv Bahadur Singh 
v. State of V. P.. 1953 SCR 1188: 1953 SCJ 563: 
1953 Cri LJ 1480: AIR 1953 SC 394 (396, 397) 
(Pt A) (Pr 4). 

—WEST BENGAL CRIMINAL LAW AMEND¬ 
MENT ACT (6 OF 1930) . . . , 

See also Public Safety — Bengal Criminal Law 
Amendment Act (6 of 1930). 

PREAMBLE 


_Preamble — West Bengal Criminal Law 

.endment Act (6 of 1930) and West Bengal 
;urity Ordinance (1949) are inconsistent with 
. provisions of Constitution and hence became 
d from the midnight of 25th January 1950 when 

Constitution caine into force — They cannot 
continued by the President by the Adaptation 
Laws Order — Courts cannot give effect to the 
aptation of Laws Order (1950). See Adaptation 
Laws Order (1950). R. 28. 51 Cn LJ 1110: 

R 1950 Cal 274 (SB). 

WEST BENGAL CRIMINAL LAW AMEND¬ 
MENT (SPECIAL COURTS) ACT (21 O 
1949) 

SECTION 2 

c, 2 and 9 (1) (as amended by Act 12 of 
W - Appointment of Additional District and 
ssions Judge by name as Special Court - Quah- 
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fication under Sec. 2 (2) (b) wanting — As the 
officer was appointed by name and as lie was 
otherwise qualified to be appointed as a special 
Judge and he became qualified under S. 2 (2) (b) 
also afterwards, he was under the circumstances 
held competent to try the case —Competency to 
try case. 1938 Cr LJ 1178: AIR 195S Cal 517 (519) 
(Pt A) (Pr 3) (DB). 

_Ss. 2 (2) and (3) and 4 (2) (as amended by 

Act 12 of 1952) — Effect of amendment — Cases 
triable by special Courts only — Power of State 
Government to distribute cases includes power to 
cancel distribution — No question of transfer 
arises — (Bengal General Clauses Act (I of 1899), 
S 22). 1957 Cr LJ 54: AIR 1937 Cal 25 (32, 33) 
(Pt C) (Prs 34, 36, 39, 40). 

-S. 2 — Applicability — Criminal breach ol 

trust by company appointed as carrier for whole 
year by Government Department—Nature of offence 
—S. 409 and not S. 407, Penal Code applies—Spe¬ 
cial Court set up under S. 2 of W.B.C. Law Amend¬ 
ment Act has sole jurisdiction to try — Penal 
Code, Ss. 407 and 409 — Applicability. See Penal 
Code (1860). S. 407. 1957 Cr LJ 124 (Cal). 

SECTION 4 

#-S. 4 (2) (as amended by W. B. Act 12 ol 

1952) — Scope and object — Trial in respect ol 
certain offence pending before Magistrate on 9th 
April, 1952 — Trial has to continue and no fresh 
allotment in respect of same offence can be made 
to Special Judge under Sec. 4 (2). See West Bengal 
Criminal Law Amendment (Special Courts) Act (21 
of 1949), S. 12. I960 Cri LJ 805: 1963 Mad LJ 
(Cri) 613: (1963) Supp (2) SCR 542: (1963) 2 SCJ 
680: AIR 1966 SC 1061. 


is. 4 and 12 — Jurisdiction of Special Court 

— Cognizance of offence duly taken by Chief 
Presidency Magistrate on a charge-sheet filed by 
police — Subsequent allotment of case to Special 
Court by Notification under Sec. 4 — Order ol 
allotment quashed by High Court on 4th Decem¬ 
ber, 1952 — Effect of—Magistrate issuing process 
against accused — Order set aside bv High Court 

— Fresh allotment of same case to Special Court 

— Jurisdiction of Special Court to trv. 

A charge-sheet was filed by the police before the 
Chief Presidency Magistrate who had jurisdiction 
to entertain the complaint and proceed with the 
enquiry and trial. He took cognizance of the 
offence and thus became seized of the proceedings. 
It was at that stage that the Government issued 
the notification under Sec. 4 of the West Bengal 
Criminal Law Amendment (Special Courts) Act, 
1949 allotting the case to the Special Judge at 
t and directed a trial by him. In pursuance 
of this Notification the Chief Presidency Magistrate 
by his order, dated 16th February, 1951 sent the 
records of this case to the Special Judge. But 
before any proceedings could be commenced S. 4 
U) of the Act and the order of allotment there¬ 
under to the Special Judge was struck down as un- 

5^o ilU< ^ 0nal by High Court on 4th A P ril ' 
1952. After the promulgation of West Bengal Ordi¬ 
nance VIII of 1952 on 9th April, 1952 a charge- 
sneet was refiled before the Special Judge but the 
allotment was set aside by the High Court on 
44th March, 1953 on the ground that on its 


strength the proceeding could not be continued 
after the lapse of the Ordinance thus leaving the 
position as before the allotment. Thereafter the 
Government again allotted the case to the Special 
Judge and a fresh charge-sheet was submitted to 
the Court on 18th June, 1953. The legality of this 
allotment was upheld by the High Court by its 
order, dated 12th January'. 1956 and a special 
leave petition against that order was also dismissed 
by the Supreme Court. When the matter went 
back before the Special Judge an objection to his 
jurisdiction based on Sec. 12 of Act was made and 
the Judge upheld it and directed the discharge of 
the accused by its order, dated 22nd February, 
1956. This order was not challenged by the State 
in revision and thus it became final superseding 
the High Court's order, dated 12th January, 1956. 
Therefore, the proceedings against the accused 
before the Chief Presidency Magistrate were reviv¬ 
ed by the issue of a process to the accused. TV 
accused again filed a revision before the , Higl 
Court objecting to the jurisdiction of the Magis¬ 
trate and the High Court quashed the proceedings 
before the Magistrate by its order, dated 19th 
December, 1956. On a fresh allotment to the 
Special Judge being made under Sec. 4. the accus¬ 
ed objected to the jurisdiction of the Special Judge. 
The objection being overruled the matter was 
again taken to the High Court by a revision peti¬ 
tion. The revision was accepted and the proceed¬ 
ings before the Special Judge were quashed. On 
appeal to the Supreme Court: 

Held, (1) that when the order under Sec. 4 ol 
the Act was quashed by the High Court on 4th 
April, 1952 its effect in law was to restore the 
position as it was before the allotment, namely, 
the revival of the jurisdiction of the Chief Presi¬ 
dency Magistrate over the case of which he had 
in compliance with law taken cognizance. There¬ 
fore, on the terms of S. 12, the proceeding against 
the respondent was pending in the Court of the 
Chief Presidency Magistrate on 9th April, 1952 the 
date of the commencement of the Ordinance, (2) 
that though the effect of the order of the High 
Court, dated 4th April, 1952, was to leave the 
proceedings against the accused pending before 
the Chief Presidency Magistrate, so as to attract 
the ban enacted by S. 12 of the Act, still by the 
decision of the High Court, dated 19th December, 
1956 which is binding as between the parties, the 
special Court had been held to * have jurisdiction 
over the case, Sec. 12 being held not to be in the 
wav. There was thus no escape from the position 
that effect had to be given to this state of affairs 
and that the accused could derive no advantage 
by canvassing the correct result of the order of the 
High Court, dated 4th April, 1952 unhampered by 
the subsequent decisions which were binding on 
him. Therefore, the Special Court must be deemed 
to have jurisdiction over the case and that the 
High Court was in error in reversing the order of 
the Special Judge. State of West Bengal v. Hemant 
Kumar, (1963) 2 SCJ G80i 1963 Mad LJ (Cri) 613: 
(1963) Supp 2 SCR 542: 1966 Cri LJ 805: AIR 
1968 SC 1061 (1066, 1067) (Pt B) (Prs 17, 20). 


c Schedule — Offence under 

5. 420, I. P. C. by public servant — When com¬ 
mitted while purporting to act as such — Present* 
lion and encashment of false bill as clerk of certain 
office — Offence covered by Schedule. 
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Presentation of a false bill for encashment may 
not be in the discharge of official duty of a 
public servant, but the question under the Sche¬ 
dule to the W. B. Act is different and is as to 
whether the presentation of a false bill was made 
by the public servant purporting to do so in the 
discharge of his duties. Thus where the accused 
presents a false bill purporting to present it in the 
discharge of his duties as a clerk of the Office of 
the Sub-Divisional Health Officer who was dul> 
authorised to present bills and cash them, and the 
bank pays him the cash as a messenger of that 
office duly authorised to receive payment in cash, 
it follows that the offence under Sec. 420, I. P. C. 
committed by the accused would be committed by 
him as a public servant purporting to act as such 
within the meaning of the expression in the sche¬ 
dule. Sunil Kumar Paul v. State of W. B., 19G4 

Mad WN 581: (1905) 1 SCJ 414: 1965 Mad LJ 
(Cri) 217: (1964) 7 SCR 70: 1964 All LR (Cri) 
107: 1964 SCD 701: 1965 (1) Cri LJ 630: AIR 
1965 SC 70G (109) (Pt A) (Prs 11, 13). 

•-S. 4 (1) proviso — Criminal P. C. (1898), 

Ss. 236, 237, 537 — Public servant charged under 
Sec. 409, I. P. C. — Facts in charge sheet also 
supporting charge under Sec. 420, I. P. C. — 
Special Judge or appellate Court can convict accus¬ 
ed under Sec. 420, I. P. C. instead of Sec. 409, 
I. P. C. — Scope of Ss. 236, 237, Criminal P. C. 
— Accused not prejudiced by not framing charge 
under Sec. 420, I. P. C. — Conviction not invalid. 

The framing of a charge under Sec. 236, Crimi¬ 
nal P. C. is, in the nature of things, earlier than 
the stage when it can be said what facts have 
been proved, a stage which is reached when tho 
Court delivers its judgment. The power of the 
Court to frame various charges contemplated by 
Sec. 236 therefore arises when it cannot be said 
with any definiteness, either by the prosecutor or 
by the Court, that such and such facts would be 
proved. The Court had at the time of framing the 
charges, therfore to consider what different offences 
could be made out on the basis of the allegations 
made by the prosecution in the complaint or in the 
charge submitted by the investigating agency or b> 
the allegations made by the various prosecution 
witnesses examined prior to the framing of tho 
charge. All such possible offences could be charged 
in view of the provisions of Sec. 236, Criminal 
P. C. 


Where a public servant was charged and tried 
by the special Court for an offence under S. 409, 
I. P. C. but a charge under Sec. 420, I. P. C. could 
have been framed by the Special Court unde; 
Sec. 236, Criminal P. C. on the basis of the allega¬ 
tions in the charge-sheet, the trial Court or the 
appellate Court can. in law convict the accused ol 
that offence instead of an offence under S. 409, 
I. P. C. if it be of the view that the offence ol 
cheating had been established. This would be in 
accordance with the provisions of Sec. 237, Crimi¬ 
nal P. C. AIR 1925 PC 130 and AIR c £ C 
and AIR 1961 SC 1241, Rel. on; AIR 19oo SC -<4, 
Distinguished. Further held, on facts, that accused 
could not be said to be prejudiced in his convic¬ 
tion under Sec. 420, I. P. C. on account of the non¬ 
framing of the charge, and consequent non-trial, 
under Sec. 420, I. P. C. In fact, in the circum¬ 
stances of the case, question of irregularity in the 
trial did not arise. The framing of the charge 
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under Sec. 420, I P. C. was not essential and Sec- 
tion -37, Criminal P. C. itself validates his convic¬ 
tion of the offence under Sec. 420 if that be prov¬ 
ed on the findings on the record. Sunil Kumai 
I aul v. State of W. B., 1964 All LR (Cri) 107« 
964 Mad WN 581: (1965) 1 SCJ 414: 1965 Mad 
LJ (Cri) 217: (1964) 7 SCR 70: 1964 SCD 70L 
1965 (1) Cri LJ 630: AIR 1965 SC 706 (709, 710, 
<11, 712) (Pt B) (Prs 15, 16, 20, 27). 


®-S. 4 (1) proviso — Powers of Special Court 

— Accused charged with one offence — Proviso 
docs not prohibit trial and conviction of accused 
for different offences if permitted by Criminal P. C. 
and other provisions of the Act — Criminal P. C. 
(1898), Ss. 236, 237. 

The contention that under the proviso to S. 4 
of the Act, the Special Court can try any othci 
offence only when the accused is specifically charg¬ 
ed with that offence is not correct. The language 
of the proviso does not lead to such a conclusion. 
It provides for the trial of the accused for any othei 
offence provided the accused could he charged 
with that offence at the same trial under the pro 
visions of the Criminal P. C. The proviso does nol 
say that the charge must he framed, though of 
course, if the trial Court itself tries the accused foi 
a certain offence, it will ordinarily frame a charge. 
The proviso has nothing to do with the power ol 
the Trial Court or of the appellate Court to record 
a conviction for any other offence when an accus¬ 
ed is being tried with respect to an offence men¬ 
tioned in Schedule. That power depends on othei 
provisions of the Criminal 4\ C. and of the Act. 
Sunil Kumar Paul v. State of W. B., 1964 Mad 

WN 581: (1965) 1 SCJ 414: 1965 Mad LJ (Cri) 
217: (1964) 7 SCR 70: 1964 All LR (Cri) 107: 
1964 SCD 701: 19G5 (1) Cri LJ 630: AIR 1965 
SC 706 (711) (Pt C) (Pr 21). 


|-S. 4 and Schedule (as amended by W. B. 

ket 12 of 1952 and W. B. Act 15 of 1953) - 
cope of — Case under S. 161/116, Penal Code, 
istributed to Special Judge — Charge and convic- 
ion under Sec. 165-A — Legality — SpecialI Judgo 
whether Court of competent jurisdiction — S. 529, 
Criminal P. C. — If can cure defect. — (Crimind 
.aw, Amendment Act (1952), S. 3 — Criminal 
>. C. (1S98), S. 529 (c)) — (Penal Code (I860), 
s. 161, 116 and 165-A). 

Held, (1) that Sec. 165-A is not merely a restate-^ 
lent of the offence of abetment under Sec. 116 
f the Penal Code and therefore it could not be 
aid that merely because the abetment of an of- 
•nee under Sec. 161 was specified in the Schedule 
f the West Bengal Act of 1949, Sec. 165-A which 
id not then exist in the Penal Code, must bo 
ecmed to have been specified therein. (2) That 
ec. 529 applies to Magistrates and would not 
pply to a Special Judge whose jurisdiction arises 
ot on his taking cognizance under Sec. 190 of the 
lode of Criminal Procedure but on the case to* 
n offence specified in the Schedule being distn- 
uted to him by the State Government by notihca- 
on. The defect of jurisdiction therefore could no 
e cured by Sec. 529 (e) of the Code of Crim.na 
rocedure. AIR 1956 Cal 385 Reversed BHajahan 
londal v. State of W. B.. 19j>9 A 1 Cn . R 1J2 ; 
959 Cr LI 98: 1959 All WR 192: 19o9 SCJ 191. 
959 Mad LJ (Cr) 59: 1959 All WR (Sup) 4/: 19 o 9 
iCR 1276: AIR 1959 SC S (12) (Pr !-)• 
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m _ Ss . 4 and 9(1) — S. 4 does not violate 

Trt~74 of the Constitution and is Constitutional- 
Sentence under S. 9(1) being in violation of 
Art 20 of the Constitution set aside — Constitu¬ 
tion of India, Arts. 14 and 20. AIR 1952 Cal 044 
(FB), Overruled. 

The equal protection of the laws guaranteed nv 
Art. 14 of the Constitution does not mean that 
all laws must be general in character and uni¬ 
versal in application and that the State is no 
longer to have the power of distinguishing and 
classifying persons or things for the purposes of 
legislation. To put it simply, all that is required 
in class or special legislation is that the legislative 
classification must not be arbitrary but should be 
based on an intelligible principle having a reason¬ 
able relation to the object which the Legislature 
seeks to attain. If the classification on which the 
legislation is founded fulfils this requirement, then 
the differentiation which the legislation makes be¬ 
tween, the class of persons or things to which it 
applies and other persons or things left 
outside the purview of the legislation cannot be 
regarded as a denial of the equal protection of 
the law, for, if the legislation were all-cmbracing 
in its scope, no question could arise of classifica¬ 
tion being based on intelligible differentia having 
a reasonable relation to the legislative purpose. 

Article 14 does not insist that legislative classi¬ 
fication should be scientifically perfect or logically 
complete. 

There are cases where the Legislature itself 
makes a complete classification of persons or things 
and applies to them the law which it enacts, and 
others where the Legislature merely lays down 
the law to be applied to persons or things answer¬ 
ing to a given description or exhibiting certain 
common characteristics, but being unable to make 
a precise and complete classification, leaves it to 
an administrative authority to make a selective 
application of the law to persons or things within 
the defined group, while laying down the standards 
or at least indicating in clear terms the underlying 
policy and purpose, in accordance with, and in 
fulfilment of, which the administrative authority 
is expected to select the persons or things to be 
brought under the' operation of the law. 

Whether an enactment providing for special pro¬ 
cedure for the trial of certain offences is or is not 
discriminatory, and violative of Art. 14, must be 
determined in each case as it arises, for, no gene¬ 
ral rule applicable to all cases can safely be laid 
down. 

In order to sec whether S. 4 of the West Bengal 
Criminal Law Amendment (Special Courts) Act, 
1949 violates Art. 14, the real issue to be consider¬ 
ed is whether having regard to the underlying pur¬ 
pose and policy of the Act as disclosed by its 
tide, preamble and provisions, the classification of 
the offences, for the trial of which the Special 
Court is set up and a special procedure is laid 
down, can be said to be unreasonable or arbitrary 
and, therefore, violative of the equal protection 
clause. 

t IJm ^ a ^ er cons idering the background of the 
legislation and its preamble, purpose and the provi- 

• k S l at system Special Courts to deal 
with the special types of offences under a shortened 
and simplified procedure was devised, to meet the 
Muation ,and that the legislation in question was 


based on a perfectly intelligible principle of classi¬ 
fication having a clear and reasonable relation to 
the object sought to be attained.) 

Section 4 of the Act, therefore, is constitutionally 
valid and the Special Court had jurinliction^to try 
and convict the accused. AIR 1952 SC 75. Dis¬ 
cussed and Distinguished. AIR 1952 SC 123: 

1952 SCR 435, Discussed and Applied. 

Sentence of compensatory fine under S. 9 (1) 

was set aside being in violation of Art. 20 of the 
Constitution. 

Ter Bose, ].: (Dissentient). 

In so far as the Act makes provision for the 
setting up of Special Courts and of Special Judges, 
and in so far as it selects classes of offences which 
can be tried by them, it is good. Where, it is bad 
is, in Sec. 4 (1), where it empowers the Provin¬ 
cial Government to pick out cases from among 
the specified classes and to send them to Special 
Courts and thus discriminate between man and 
man in the same class. 

On the question of punishment also there is dis¬ 
crimination but that is severable and would in 
any event be covered by Article 20. Kedar Nath 
Bajoria v. State of West Bengal, 11954) SCR 30: 

1953 SCA S35: 1953 SCJ 5S0: 1953 Cri LJ 1021: 
AIR 1953 SC 404 (400, 407, 403, 409, 410) (Prs 6, 
7, 9, 10, 10, 17, 23, 25). 

-Ss. 4 (2) and 7 — Power of Government to 

transfer cases — Case already referred to Special 
Court under S. 4 (2) — Special Court acquires 
jurisdiction — Government has no power of trans¬ 
ferring or redistributing case from one Special 
Court to another. 

Under sub-section (2) of Section 4 of the West 
Bengal Criminal Law Amendment (Special Courts) 
Act (21 of 1949), the State Government can dlstsf 
butc cases amongst the Special Courts which have 
been constituted under S. 2. Once, however, 
there has been such an allotment, the Special 
Court gets jurisdiction and there is no provision 
in the said Act for transfer of the cases or redistri¬ 
bution thereof from one Special Court to another. 
There is a special provision in Section 7 that no 
Court shall have jurisdiction to transfer any case 
from a Special Court and the High Court’s power 
to do so has been taken away or not conferred 
by the said Act. Therefore, the framers of the 
Act did not contemplate transfer of a case, once 
it is referred to a particular Special Court. ^IR 
1958 SC 1018. Rel. on. (19C5) G9 Cal WN 119, 

•-Ss. 4 (2), 5 (1) and (2) — Special Court — 

taking cognizance — Mode of — Petition of com¬ 
plaint — Necessity — Criminal P. C. (1898), 
Ss. 190, 193 — Applicability — West Bengal 
Criminal Law Amendment (Special Courts) 
(Amending) Act (24 of 1960), Ss. 2 and 3 — Effect 
of. 

Per majority (Das Gupta, J., contra): The Spe¬ 
cial Court under the West Bengal Criminal Law 
Amendment (Special Courts) Act, 1949, can take 
cognizance, on receiving the Government order of 
distribution under S. 4 (2) of the Act and on the 
record of the case from the Court of the Magis¬ 
trate, by applying his mind to the facts of the 
case for the purpose of trying the offence under 
the Act. The Special Court must look at what¬ 
ever records it has or can get before it and apply 
its mind to proceed under the Act in order to 
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take cognizance. AIR 1951 SC 207 and AIR 1959 
SC 8, Rel. on; Criminal Revision Cases Nos. 1545 
1548 of 1959. dated 22-12-1959 


to loss ot 1959. dated 22-12-1959 (Cal). 
Overruled. The Special Court is not confined to 
the statutory methods recognised and prescribed 
under S. 190 (1), Criminal P. C. and by reason 
of S. 5 (1) of the special statute, is not dependent 
on an order of commitment as prescribed under 
S. 193, Criminal P. C. 

The amendment introduced to the Act of 1949 
by West Bengal Act (24 of 1960) does not alter 
the legal position where the Special Court has 
already taken cognizance. 

Per Das Gupta, J., contra: The Special Court 
under the West Bengal Criminal Law Amendment 
(Special Courts) Act, 1949, does not take cogni¬ 
zance of an offence on the order of distribution 
made by the State Government under S. 4 (2) of 
the Act, but needs either a petition of complaint 
or a report in writing of facts constituting the 
offence made by a police officer, for taking cog¬ 
nizance. If there be distribution of a case by 
Government involving an offence under S. 417, 
Penal Code, where there has been no investigation 
by the police, the Special Court would require a 
complaint to take cognizance. Ajit Kumai 
Palit v. The State, 1961 (2) Cri LJ 617: 
65 Cal WN 977: ILR (1962) 1 Cal 357: AIR 1961 
Cal 560 (565, 567, 576, 578) (Pt A) (Prs 13, 14, 
15, 23, 76, 79) (FB). 

-S. 4(1), Proviso and (2) — Applicability — 

Case not specifically allotted for trial to Special 
Court — Trial with other cases specifically allot¬ 
ted for trial to Special Court — Legality. 

The jurisdiction of the Judge of the 
Special Court to try the case only arises on an 
allotment of the case by the State Government. 
Where, after framing of charges under S. 420, 
Penal Code, in the two cases which were speci¬ 
fically allotted for trial by the Special Court, a 
case of a third offence of a similar nature com¬ 
mitted within the course of a year and which was 
not allotted for trial was included in the charge 
of the other two cases, the trial of the third case 
is without jurisdiction. The Proviso to S. 4 (1) 
does not justify the framing of a charge in respect 
of a scheduled offence committed on a different 
occasion, that is, an offence which was not a part 
of the same transaction as the offences specifically 
allotted for trial to the Special Court. ILR (1961) 
2 Cal 764: 1961 (2) Cr LJ 218 (221, 222) (Pt C) 
(Prs 10, 11) (DB) (Cal). 

_Ss. 4 (2), 2 (2) and (3) (as amended by Act 12 

of 1951) — Effect of amendment — Cases triable 
by Special Courts only — Power of State Govern¬ 
ment to distribute cases between Special Courts 
includes power to cancel such distribution — No 
question of transfer arises — (Bengal General 
Clauses Act (1 of 1899), S. 22). See Public Safety 
_ West Bengal Criminal Law Amendment (Spe¬ 
cial Courts) Act (21 of 1949), S. 2 (2). 19o, 
Cri LJ 54: AIR 1957 Cal 25. 

-Ss. 4 and 5—Meaning of word ‘cases" occur¬ 
ring in S. 4, indicated — Prosecution which it is 
proposed to launch - Allotment of such Prosecu¬ 
tion to Special Judge — Complaint can be filed 
in Court of Special Judge who can take co^izance 
and proceed with cases. AIR 19o5 NIC (Ca ) 
832 (DB). 


—-S. 4 (as amended by West Bengal Act 12 of 

CO c~ Special J ud 6 e — (Criminal P. C. (1898). 
S. 268). 


Where a public servant is charged with an 
offence which is triable by a Special Judge along 
with an offence which is ordinarily triable by a 
Court of Session, both the charges can be tried 
bv a Special Court under the provisions of Sec. 4 
of West Bengal Act 21 of 1949, as amended by 
West Bengal Act 12 of 1952. 57 Cal WN 678: 
1953 Cri LJ 1523: AIR 1953 Cal 681 (682) (Pt Bl 
(Pr 4) (DB). 

*S. 4(1) — Section gives discretionary power 


to Government and is, therefore, ultra vires — 
Constitution of India, Art. 14. 

A discretionary power is given to the State to 
allot cases to the Special Judge or not as the 
State Government feel inclined. The State Gov¬ 
ernment do not regard S. 4 as compelling them 
to allot all cases of crimes set out in the schedule 
to the Act to Special Judges. If S. 4 (1) was 
mandatory* then the Government would be bound 
to allot each and every one of these cases to a 
Special Judge and this they do not do and never 
have done since the Act came into force. The 
Government have a discretion in the matter and 
that being so, even assuming that the Act creates 
a valid class or classes of offence, there is discrimi¬ 
nation between persons charged with any offence 
falling within such class or classes. For these 
reasons S. 4(1) is ultra vires. Art. 14 of the Consti¬ 
tution. Misc. Case No. 288 of 1951 (Cal), Follow¬ 
ed. Gupta, J. K. v. State, (1952) 56 Cal WN 701: 
1952 Cri LJ 1447: AIR 1952 Cal 644 (645) (Pr 17) 
(FB). 

[Overruled in AIR 1953 SC 404.] 

SECTION 5 

S. 5 — Prior to its amendment by West 


Bengal Act (24 of 1960) — Cognizance of offences 
by Special Court — Mode of — Cognizance 
When taken — Criminal P. C. (1898), Ss. 190(1) 
and 193(1) — Applicability. 

As soon as a Special Judge appointed under 
S 2 of the West Bengal Criminal Law Amend¬ 
ment (Special Courts) Act. 1949. receives tho 
orders of allotment of the case passed by the 
State Government under S. 4, he becomes vested 
with jurisdiction to try the case and. when he 
receives the record from the Government he can 
applv his mind and issue notice to the accused 
and thus start trial of the proceedings assigned to 
him by the State Government. AIR 1961 Cal 560 

(FB\ Affirmed. ... 

The provisions of Ss. 190, 191, 19- and 19 
show that there is no statutory requirement under 
the Criminal Procedure Code as to the class or 
character of material that must be before a Spe¬ 
cial Judge before he can assume and exercise 
jurisdiction over a case. The same is not a re¬ 
quirement of the Special Courts Act other. The 
Judge of the Special Court appointed under - 
of the Act is not within the class of Magistrates 
designated by S. 190 (1) and hence there can* 
no question of such a Judge having to comply 
with its requirements before he can take cogm 

zance of an offence*. . 

The word "cognizance merely- means become 
aware of and when used with reference to 
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Court or Judge, to take notice of judicially. Taking 
cognizance does not involve any formal action; or 
indeed action of any kind, hut occurs as soon as 
a Magistrate, as such, applies his mind to the 
suspected commission of an offence. Where the 
statute prescribes the materials on which alone 
the judicial mind shall operate before any step 
is taken, obviously the statutory requirement must 
he fulfilled. But statutory provision apart, there 
is no set material which must exist before the 
judicial mind can operate. 


(Editorial Note: The Calcutta Full Bench over¬ 
ruled the following decisions: Criminal Appeals 
Nos. 377 of 1958 and 393 of 1959 (Cal.) and 
Cri. Revn. Cases Nos. 1545 to 1548 of 1959 (Cal.). 
The Supreme Court by affirming the Calcutta Full 
Bench decision must be deemed to have impliedly 
overruled the above decisions). Ajit Kumar Palit v. 
State of West Bengal, 1964 Mad LJ (Cri) 12: 
(1963) Supp 1 SCR 953: 1963 (1) Cri LJ 797: 
(1964) 1 SCJ 75: AIR 1903 SC 765 (768, 769,770) 
(Pt A) (Prs 13, 14, 19). 

#-S. 5 (1) — Effect of amendment by West 

Bengal Act (26 of 1956). 

The insertion of the words ‘otherwise than on 
a police report' in S. 5 (1) by the Amending Act 
was merely to ensure the inapplicability of 
S. 251-A, Criminal P. C., to the procedure to be 
followed by the Special Courts and has no further 
significance. Ajit Kumar Palit v. State of West 
Bengal, 1964 Mad LJ (Cri) 12: (1963) Supp 1 SCR 
953: (1963) (1) Cri LJ 797: (1964) 1 SCJ 75: AIR 
1963 SC 765 (768) (Pt B) (Pr 10). 


>. 5 (1) (as amended by West Bengal Act 
24 of 1060) — Effect of — Whether retrospective 
and applies to pending proceedings. 

The amending Act does not purport to be decla¬ 
ratory but seeks in terms to carry out an amend¬ 
ment, in other words, to effect a change. The 
mere fact that the change effected conforms to a 
particular interpretation which the word which 
previously existed might bear and which found ac-' 
ceptance at the hands of the Courts in a few 
cases, is a wholly insufficient foundation to base 
an argument that it is declaratory and further 
nat it must be taken to have declared the law 
rom the commencement of the parent Act so as 
to .Invalidate all proceedings validly taken on a 
proper construction of the law as it then stood. 

a t Palit v> State of Wcs * Bengal, 1964 
r- J£ n) , 12: 1983 Su PP 1 SCR 953j 1963(1) 

StiwdJo! 1964) 1 SCJ 75: AIR 1963 sc 76 5 

(771) (Pt C) (Pr 22). 


^(Dand (2) (as it stood prior to its amend 
njent by the Amending Act of 1960) — Specia 
Mwt — Taking cognizance — Mode of — Peti 

/lRQftf £° mi j£ nt , not necessar >' — Criminal P. C 
• 199> 193 ~ Not applicable but car 
r . . C0 . gn i i za Jl ce on a complaint under S. 190 
will ft P * — Material on which Special Courl 
A ll e ^mzance - West Bengal Criminal Law 
of lS en c (S ft pec,a Courts) (Amending) Act (2-3 
Do 1 SS ‘ 2 and , 3 “ Effect of amendment - 
See PnVj* V c ll r t0 Ae c °g nizance already taken 
A^endm 1C i • 7" West Een S al Criminal Law 

Act (21 ° f 1949) 
« (2). 1961 (2) Cn LJ 617: AIR 1961 Cal 56C 


-S. 5(1)—Taking cognizance — What amounts 

to — Criminal P. C. (1898), S. 190 (1) (a). 

The Public Prosecutor filed a petition of com¬ 
plaint against the accused after the case had 
l>een allotted to the Special Court under the Act 
by a notification of the Government. The first 
information report and the charge-sheet were filed 
as annexures to the petition of complaint, and the 
details appeared in them. On taking cognizance 
the Judge ordered that copies of the statements 
under S. 161, Criminal P. C., and other relevant 
papers should be supplied to the accused. 

Held, that the cognizance was taken on the peti¬ 
tion of complaint filed by the Public Prosecutor 
and not on the police report or charge-sheet. 
There was no illegality in taking cognizance. 
ILR (1961) 2 Cal 764: 1961 (2) Cri LJ 218 (Cal). 

-S. 5 (as amended by Act 26 of 1956) — 

Amendment is retrospective — Special Courts 
should follow the altered procedure laid down by 
the amending Act (W. B. Act 26 of 1956) — The 
amendment to S. 5 has retrospective effect — 
(Criminal P. C. (1898), Ss. 251 and 251-A). ILR 
(1960) 2 Cal 268 (DB). 

-S. 5 — Meaning of w'ord ‘cases' occurring in 

S. 4 is wide and includes prosecution which it is 
proposed to launch — Allotment of such prosecu¬ 
tion to Special Judge is an allotment of a case and 
complaint can be filed in the Court of the 
Special Judge. See Public Safety — West 
Bengal Criminal Law Amendment (Special Courts) 
Act (21 of 1949), S. 4. AIR 1955 NUC (Cal) 832 
(DB). 

SECTION 9 

•-S. 9 — Section 4 does not violate Art. 14 

of the Constitution and is constitutional — Sen¬ 
tence under S. 9 (1) being in violation of Art. 20 
of the Constitution, set aside. See Public Safety 
—West Bengal Criminal Law Amendment (Special 
Courts) Act (21 of 1949), S. 4. 1953 Cri LJ 1621: 
AIR 1953 SC 404. 

-S. 9 (1) (as amended by Act 12 of 1952) — 

Appointment of Additional District and Sessions 
Judge by name as Special Court — Qualification 
under S. 2 (2) (b) wanting — As the Judge was 
appointed by name and as he was otherwise 
qualified under S. 2 (2) 0)) within a year—Under 
the circumstances he was held competent to trv 
the case. See Public Safety — West Bengal 
Criminal Law Amendment (Special Courts) Act (21 
of 1949), S. 2. 1958 Cri LJ 1178: AIR 1958 Cal 
517 (DB). 

SECTION 12 


•—12 — Jurisdiction of Special Court — 
Cognizance of offence duly taken bv Chief Presi¬ 
dency Magistrate on a charge-sheet filed by police 
-—Subsequent allotment of case to Special Court 
by notification under S. 4 — Order of allotment 
quashed by High Court on 4-12-1952—Effect was 
revival of jurisdiction of Chief Presidency Magis- 
trate — Magistrate issuing process against ac- 
cused - Order set aside by High Court-Fresh 
allotment of same cases to Special Court—High 
Court upholding this order. The order was bind¬ 
ing k between the parties - The accused could 
not derive any advantage by canvassing the cor- 
rectness of the High Courts order of 4-12-52 un¬ 
hampered by subsequent decisions which were 
binding on him — Jurisdiction of Special Court 
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to try. is upheld. See Public Safety — West 
Bengal Criminal Law Amendment (Special Courts) 
Act.(21 of 1949), S. 4. (19G3) 2 SCJ 680: 19G6 
Cri LJ 805: AIR 19GG SC 1061. 


®-Ss. 12 and 4 (2) (as amended by W. B. Act 

12 of 1932) — Scope and object — Trial in res¬ 
pect of certain offence pending before Magistrate 
on 9lh April, 1952 — Trial has to continue and 
no fresh allotment in respect of same offence can 
lie made to Special Judge under S. 4 (2). 

The manifest object of S. 12 appears to be that 
where a proceeding is pending in the ordinary 
Courts on 9th April, 1952, the power of the Gov¬ 
ernment to allot the trial for that offence to a 
Special Court constituted under S. 2 of the 
Amending Act and the allotment to the Judge of 
that Court under S. 4 shall not be affected, but 
that those proceedings shall continue and be con¬ 
cluded before the ordinary Courts. To hold that 
notwithstanding the prohibition enacted in S. 12, 
the State Government could still allot a case which 
deals with the same offence, arising out of identi¬ 
cal facts against the same accused to a Special 
Judge would be a patent infringement of the 
term of S. 12 and in derogation of the protection 
which that provision was meant to confer. State 
of West Bengal v. Hemant Kumar, (1963) 2 SCJ 
680: 1963 Mad LI (Cri) 613: (1963) Supp 2 SCR 
542: 19GG Cri LJ 805: AIR 19G6 SC 1061 (1068) 
(Ft C) (Pr 24). 

-S. 12 (as amended by W. B. Act 12 of 1952) 

—Applicability of Act — Trial by Special Judge 
of Special Court and conviction — Appeal to 
High Court — Pending appeal — W. B. Criminal 
Law Amendment (Special Courts) Amending Ordi¬ 
nance, 1952, coming into force — Retrial ordered 
—Special Courts Act held did not apply—Proceed¬ 
ing held could not be tried by Special Court- 
Position could not be changed by fresh complaint. 
AIR 1955 NUC (Cal) 1196 <DB). 

_S. 12 (as amended in 1932) — “Proceedings 

pending before a Court . 


The words "proceedings pending before a Court 
in S 12 mean judicial proceedings which started 
with the submission of a charge-sheet or a com¬ 
plaint or taking cognizance thereon. It cannot be 
argued that since the accused is produced before 
the ordinary Magistrate and the question of bail 
is considered, there is a proceeding before the 
Court and. therefore. S. 12 bars the jurisdiction 
of the Special Court. 1953 Cri LJ lo40: 57 Cal 
WN 581: AIR 1953 Cal GG1 (GG3) (Pt B) (Pr 5) 
(DB). 

SCHEDULE 


•_Schedule and S. 4 (as amended by W. B. 

\ct (12 of 1952) and W. B. Act 15 of 19o3)— 
5. 165-A. Penal Code, not a mere restatement o 
5. 116 of Code — Case under Ss. 161. 116 Pena 
Code, included in the schedule distributed to Spe- 
:ial Judge - S. 165-A not included m schedule 
,t time Judge took cognizance of case - Charge 
ind conviction under S. 165-A - Special Judge 
,vas not a Court of competent jurisd.ction-Dc fee 
if jurisdiction could not be cured by S. 5-9 Cri¬ 
minal P. C.. as it did not a PP'>' ,0 . 1 S Q p _ e 1 c , ia ' Ju J _ 
Criminal Law Amendment Act dQo-), S. 31 
Criminal P. C. (1898). S. 529 (e)) — Penal <Code 
I860', Ss. 161, 116 and 165-A — AIR 19o6 Cal 


AMEND. (SPL. COURTS) ACT (1949), S. 12 

385. Reversed. See Public Safety — West Bengal 
Criminal Law Amendment (Special Courts) Act 
(21 of 1949), S. 4. 1959 Cri LJ 98: AIR 1959 SC 
8. 

SCHEDULE, ITEM 3 

-Schedule, Item 3 — Applicability — Offence 

by public sonant while purporting to act as pub¬ 
lic servant. 


Where the accused, a laboratory technician of a 
T. B. Hospital, was officially permitted to go to 
Calcutta to obtain blood from the Blood Bank, 
Calcutta Medical College, both for paying and 
non-paving patients, and used to draw travelling 
allowance for such visits, the fact that the paying 
patients paid tip to him does not indicate that the 
job fell outside the public duty of the accused. 
If lie committed an offence under S. 420, Penal 
Code, in connection with the supply of blood to 
the paying patients, the offence would be triable 
by the Special Court under the Act. ILR (1961) 
2 Cal 764: 1961 (2) Cri LJ 218 (Cal). 


-Schedule, Item 3 (as amended by Act 12 of 

1952) — Offence committed bv person as agent of 
Government — (Penal Code (I860), S. 420). 

The prosecution case was that the accused who 
supplied dhenki rice to the Government procure¬ 
ment godown submitted bills claiming the pro¬ 
curement price as well as appropriate bonus in 
respect of stocks so delivered. It was alleged that 
the accused in fact supplied this quantity of rice 
from old stocks purchased prior to the date with 
effect from which bonus was payable, and had 
thus to pay no bonus money to any one. The 
real allegation on which the accused was said to 
have committed an offence under S. 420. Penal 
Code, was that by making a false representation 
that he had obtained this quantity of rice between 
the 3rd and 7th October. 1951. the accused in¬ 
duced Government to pay to him certain amounts 
on account of bonus. 


Held, that the accused, when procuring rice and 
elivering rice to Government, was not dealing 
■ith property belonging to Government. It was 
nlv after the procurement agent delivered the 
ropertv to Government that the paddy or rice 
ecame Government property. Prior to that it 
•as not Government property. Consequently, 
,hen he was dealing with rice, he was not deal- 
ig with property belonging to Government as an 
gent of Government. 

It should, however, be held that in accepting 
rom Government the money paid by way o 
onus and in keeping it with him or in P a > in 8 1 
a anv person, the accused must he held to ■» 
ealing with a property belonging to Government 
s agent of Government. It was equally clear, 
owever, that the offence under S. 420 «na 
lode, if committed by the accused. 
aid to have been committed by him while P 
mrting to act as agent of Government doling 
ith Government property. If as a res, ‘ f . , Q 
eption. Government was dishonestly induced 7° 
iav certain amount of money to the accused, 
(Fence under S. 420. Penal Code, was complete 
icfore any dealing by the accused 'Vi* that Gov 

rnment money was started. The yjl j 

; 420, Penal Code, could not. therefore, b 
o have been committed by the accused while pur 
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nortine to act as agent of Government. It was not. 
therefore, triable by a Special Court. 93 Cal LJ 
ocq. 1954 Cri LJ 1435: ILR (1950) 1 Cal 130: 
AIR 1954 Cal 505 (505, 500) (Prs 4, 5, «) (DB). 
_Sch., Items 3 and 8 — Private person con¬ 
spiring with public servants to cheat — (Penal 
Code (I860)* S. 420). 

It is true that if there is a charge against a per¬ 
son who is neither a public servant nor a person 
dealing with property belonging to Government as 
an agent of Government, under S. -120, I.P.C., and 
no other section, the Special Court has, under 
Item 3 of the Schedule, no jurisdiction to try the 
case. But if the offence under S. 420 is com¬ 
mitted by the public servants, then the offence is 
cognizable by the Special Court and if the peti¬ 
tioner though not a public servant is concerned 
in the offence of conspiracy to cheat with such 
public servants, he is triable by the Special Court 
in view of item 8 of the Schedule. 57 Cal WN 
581: 1953 Cri LJ 1540: AIR 1953 Cal 661 (663) 
(Pt C) (Pr 6 ) (DB). 

SCHEDULE, ITEM 8 

-Sch., Item 8 — Private person conspiring 

with public servants to cheat — Offence under 
S. 420, I.P.C — The case is triable by the Special 
Court in view of item 8 of the Schedule—(Penal 
Code (1860), S. 420). See Public Safety — West 
Bengal Criminal Law Amendment (Special Courts) 
Act (21 of 1949), Sch., Item 3. 1953 Cri LJ 1540: 
AIR 1953 Cal 661 (DB). 

-Sch., Item 8 — Jurisdiction to try offence of 

cheating — (Penal Code (1860), S. 420). 

The Special Court has jurisdiction to try an 
offence under S. 420, I.P.C., if committed by a 
public servant. It is not necessary that he should 
be taking Government money by the offence of 
cheating. 57 Cal WN 581: 1953 Cri LJ 1540: 
AIR 1953 Cal 661 (G63) (Pt D) (Pr 7) (DB). 

•-Sch., Item 8 — Cheating with respect to Gov¬ 

ernment money. 

Where there is cheating in respect of the sum 
included in an award given by the Land Acqui¬ 
sition Officer, it is an offence committed in respect 
of the Government money. 57 Cal WN 581: 1953 
Cri LJ 1540: AIR 1953 Cal 661 (663) (Pt E) (Pr 7) 
(DB), 

—WEST BENGAL CRIMINAL LAW AMEND¬ 
MENT (SPECIAL COURTS) AMENDING ACT 

(12 OF 1952) 

SECTION 11 

7 ?' 11 “7 Proceeding pending in Court — Pro¬ 
ceeding begins with submission of charge-sheet — 
submission of charge-sheet after coming into force 

aid ** is not Proceeding pending in Court. 

AIR 1955 NUC (Cal) 1208. 

SECTION 12 


jurisdiction to try held was special Court under 
West Bengal Act (12 of 1952) — Jurisdiction held 
was not ousted by S. 12. 

The object of the Legislature in enacting S. 12 
of West Bengal Act 12 of 1952 was that cases 
pending before an ordinary or a non-special Court 
at the date when the West Bengal Ordinance 8 
of 1952 came into existence and which were 
being tried in the ordinary way, should not be 
brought on to or tried by the Special Courts in 
spite of the provision of the new S. 4 (1) intro¬ 
duced by the Ordinance into the Act. This rea¬ 
son manifestly could have no application to ap¬ 
pellate proceedings, for theie could be no ques¬ 
tion of cases pending in appeals being allotted to 
special Courts fur trial. 

To attract the operation of S. 12, it is necessary 
to show that the proceedings were pending be¬ 
fore a Court other than a Special Court on the 
9th April. 1952. The expression "proceedings in 
a Court other than a Special Court" occurring in 
S. 12 means and refers to proceedings relating to 
trial of a case in the original Court and not to pro¬ 
ceedings in appeal. 

How the case pending in the appellate Court 
is to proceed further if the appellate Court directs 
a rehearing would depend entirely on the order 
which the appellate Court passes and is competent 
in law to pass. If the appeal Court directs re¬ 
trial by an ordinary Court, as the Court compe¬ 
tent to try the case or that is the implication of 
the order, the jurisdiction of the Special Court 
would be barred not by reason of S. 12 of the 
Special Act but by reason of the order made by 
the appeal Court. The pendency of the appeal be¬ 
fore the High Court on the relevant date (9th 
April, 1952) could not attract the operation of 
S. 12, but where the appeals were taken to the 
High Court from the decision of a Court other 
than a Special Court as contemplated by Act 12 
of 1952, whether the retrial directed by the High 
Court could be held by a Court under Act 12 of 
1952, would depend on the nature and effect of 
the order which the High Court has made. 

The High Court in an appeal against the judg¬ 
ment of the First Special Tribunal, Calcutta, con¬ 
stituted under the Central Ordinance 29 of 1943 
did not acquit the accused, nor make any order 
of discharge in their favour but set aside the con¬ 
viction and sentence and directed the retrial of 
the accused by a competent Courf in accordance 
with law if the Government chose to proceed 
against them. The High Court set aside the pro¬ 
ceedings of the Special Court on the ground that 
the trial held by it became void on and from the 
20th January, 1950, as S. 5 (1) of the Ordinance 
under which the allotment of the case was made 
and the Tribunal acquired jurisdiction to try it 
became void and inoperative as soon as the Con¬ 
stitution came into force, by reason of its being 
in conflict with Art. 14 of die Constitution. 


** 12 —• Section has no application to penc 
c_r • a ? 1>c r ~ s 1 — Appeal against judgment of Fir 
,«I, unal > CaIc uN<i, under Central Ord 
-il h .. — Judgment set asido — Cot 

Cnn.^ ri j >una l being held void under Art. 1- 
irini t u l0n ludia — Case remanded for n 
ntU by competent Court — Only Court havin 


Held, that the Special Tribunal, from which the 
appeals came to the High Court must he held ac¬ 
cording to the decision of the High Court itself 
to have lost seisin of these cases after the 26th 
January, 1950, and they had no jurisdiction to 
proceed with the trial. As the High Court direct¬ 
ed these cases to he tried by a competent Court, 
they could not possibly be sent back for trial to 
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SECTION 30 


the Special Tribunal assuming that any such Tri¬ 
bunal existed or could be constituted by the Cen¬ 
tral Government. The only Court which was com¬ 
petent to try these cases would be the Special 
Court under Act 12 of 1952 and its jurisdiction 
could not be ousted as the order of the High 
Court itself proceeded on the footing that no trial 
could be held by the Tribunal constituted under 
the Central Ordinance 29 of 1943. The juris¬ 
diction of the Special Court not being ousted by 
S. 12 of the Act or by the order of the High 
Court, the proceedings before it could not be 
quashed. Edward Ezra v. State of West Bengal, 
1955 Cri LJ 342: 1955 SCA 215: 1955 SCJ 228: 
(1955) 1 SCR 1025: AIR 1955 SC 155 (159) 
(PrslO, 11). 

-S. 12 — Scope and applicability — Appro¬ 
priation of funds of Union Board by President of 
Union Board — He is liable to be tried by Special 
Court. AIR 1955 NUC (Cal) 1208. 


S. 30 Satisfaction of Court regarding 
grounds is essential. AIR 1955 NUC (Cal) 577 
(DB). 

—WEST BENGAL SECURITY ACT (19 OF 1950) 

PREAMBLE 

-Preamble — Act if ultra vires. 

The W. B. Security Act, 1950, cannot he held 
ultra vires merely because there is no section ex¬ 
pressly allowing the person externed to make a 
representation to the Government. Nor can it be 
held ultra vires on the ground that it gives power 
to extern persons from the districts in which they 
are ordinarily resident. 55 CWN 53: AIR 1951 
Cal 3 (5) (Pt B) (Prs 18, 19, 20) (DB). 

SECTION 2 


—WEST BENGAL CRIMINAL LAW AMEND¬ 
MENT (SPECIAL COURTS) (AMENDING) 
ACT (24 OF 1960) 

SECTION 2 


#-Ss. 2, 3 (as it stood prior to its amend¬ 

ment by the Amending Act of 1960) — Special 
Court — Taking cognizance — Mode of — Peti¬ 
tion of complaint not necessary — Criminal P. C. 
(1898), Ss. 190, 193 — Not applicable but can 
take cognizance on a complaint under Sec. 190, 
Criminal P. C. — Material on which Special Court 
will take cognizance — Effect of amendment — 
Does not vitiate the cognizance already taken — 
Where cognizance has not been taken Ss. 2 and 3 
of the Amending Act is to be applied and the 
proper mode of taking cognizance would be as 
indicated in S. 190, Criminal P. C. See Public 
Safety — West Bengal Criminal Law Amendment 
(Special Courts) Act (21 of 1949), S. 4 (2). AIR 
1961 Cal 560 (FB). 

—WEST BENGAL SECURITY ACT (3 OF 1948) 

PREAMBLE 


_Preamble — Interpretation of Act. AIR 1955 

NUC (Cal) 577 (DB). 

_Preamble — Validity of Act — Effect of Full 

Bench decision in 53 CWN 27 — Division Bench 
cannot entertain plea of invalidity of Act. 
AIR 1955 NUC (Cal) 577 (DB). 

SECTION 6 


_Ss. 6 (3), 38 — Scope — S. 38 is ultra vires 

- Delegation under S. 38 is invalid — Orders by 
clegate under S. 6 (3) — Contravention of — 
onviction for, is illegal. AIR 1955 NUC (Cal) 
356. 

SECTION 16 

_S. 16 — Rule under S. 491, Criminal P. C. 

ending — Another valid order under S. 16 
elief under S. 491, in respect of pending rule 
mnot be granted — (Criminal P. C. ( ). 

491). AIR 1955 NUC (Cal) 577 (DB). 


SECTION 18 

_S. 18 - Grounds - High Cour , t f> c “""° t 

mine grounds with meticulous care. AIR 195o NUL- 
(Cnl) 577 (DB). 


#-Ss. 2(9)(e) and 11 — Applicability — Con¬ 

ciliation proceedings between a public utility 
concern and one union — Settlement binds all 
its workers—Strike by some of its workers belong¬ 
ing to other union illegal — Strikers are guilty ol 
offence punishable under S. 11, West Bengal Secu¬ 
rity Act as the illegal strike amounts to a sub¬ 
versive act within the meaning of S. 2 (9) (c) ol 
the W. B. Security Act. See Industrial Disputes 
Act (1947), S. 18 (3) (d). 1960 Cr LJ 1384: AIR 
I960 SC 1012. 

-Ss. 2 (3), 20 and 38 — Essential commodity 

— Notification of, in Gazette is essential — No 
publication in Gazette — Contravention of Dis¬ 
trict Magistrate's order under S. 20 (1) read with 
S. 38 — Conviction under S. 20 (3) held had. 
AIR 1955 NUC (Cal) 5562 (DB). 


-S. 2 (9) (a) (i) — Endangering “communal 

larmony” — Constitution of India, Arts. 19, 132. 

A person who speaks in favour of the interest 
»f the inhabitants of one particular province oj 
State as against the interest of the inhabitants of 
mother province or State, cannot be regarded as 
endangering “communal harmony irrespective ol 
he question whether such an act is proper or 
lesirable. The order of externment passed against 
[he person under Sec. 21 in such a case is there- 
fore illegal. 55 Cal WN 101: AIR 1951 Cal 424 
;426) (Prs 14, 19) (DB). 

_ 5 _ £ (9) _ Instigating Muslims to boycott th( 

Hindus — If subversive act. 

Instigating local Muslims to boycott the Hindus 
is a subversive act and cannot be deemed to be 
'ither indefinite or vague or outside the scope ol 
!he provisions of the Act. 55 Cal WN 94: 52 Cri 
LJ 327: AIR 1951 Cal 322 (326) (Pt C) (Pr 38) 
DB). 

SECTION 6 


_S. 6 (6) — Loitering in vicinity — If punish- 

although sub-sec. (2) of Sec. 6 forbids loitering 
the vicinity, vet the provisions of sub-sec (6) 
that section arc not sufficiently comprehens v 
punish such loitering. To be in a 
ce is indeed very much different from being 
S, ktoS of it. Sub-sec. (6) cannot 
refore. be held to be sufficiently wide to covei 
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all cases of infraction contemplated in sub-sec. (->; 
the former is not co-extensive with the latter which 
Presumably covers a much wider field. 59 Cal WN 
999 - 1955 Cr LJ 1336: ILR (1957) 2 Cal 351: AIR 

1955 Cal 513 (514) (Pt B) (Pr 16) (DB). 

_$ s G ( 3 ) and 3S — Delegation under $. 00 - 

Orders by delegate under S. G(3 ) — Contravention 
0 f _ Conviction for — Not sustainable. See 
Public Safety — W. B. Security Act (19 of 1950). 
S. 38. AIR 1955 NUC (Cal) 2050. 

SECTION 11 

•-Ss. 11, 18 (3) (d), 22 (I) (d) — Conciliation 

proceedings between a public utility concern and 
one union — Settlement binds all its workers — 
Strike by some of its workers belonging to othet 
union is illegal — Strikers arc guilty of offence 
under S. 11 of W. B. Security Act. See Industrial 
Disputes Act (1947), S. 18 (3) (d). I960 Cri LJ 

1384: AIR 19G0 SC 1012. 

-Ss. 11, 40 — Prejudicial speech made on 2Gth 

June, 1949 — Prosecution started under S. 11 (3). 
VV. B. Security Ordinance — Conviction undei 
S. 11, W. B. Security Act—Conviction held offend¬ 
ed Art. 20 of the Constitution — (Constitution of 
India, Art. 20) — (Public Safety — W. B. Security 
Ordinance (2 of 1949), S. 11). AIR 1955 NUC 
(Col) 5590 (DB). 

-Ss. 11 (3), 40 — Conviction for offence alleg¬ 
ed to have been committed after expiry of West 
Bengal Security Act, 1948 and promulgation of 
West Bengal Security Ordinance, 1949 — Legality. 

Section 1 (3) of the West Bengal Security Ordi¬ 
nance of 1949 cannot in law support the conviction 
for an alleged offence or act said to have been 
committed between the date on which the W. B. 
Security Act, 1948, expired and the date on winch 
the Ordinance in question was enacted, by reason 
of Art. 20 (1) of the Constitution. Consequently, 
the conviction for such an offence under S. 11 (3), 
W. B. S. Act, 1950 is illegal notwithstanding S. 40 
of the said Act. 

The W. B. Security Ordinance of 1949 and the 
W. B. Security. Act of 1950, so far ns they pur¬ 
port to make acts done in the intervening period, 
namely, the period between 12-3-1949, and 8-7- 
1949, offences under the law, are ultra vires by 
reason of Art. 13 (1). Constitution of India. 52 Cri 

/Tim 087 * MR 1951 Cal 505 < 50G ) < Pt A > < Prs 5 > 7 ) 

(DB), 

SECTION 20 

— S. 20 — Essential commodity — Notification 
m. in Gazette is essential — No publication in 
Gazette — Contravention of District Magistrate's 
order under S. 20 (1) read with S. 38 - Convic- 
tion under S. 20 (3) held bad. AIR 1955 NUC 
(Cal) 5562 (DB). 

SECTION 21 

-S. 21 ( 1 ) — Order under — Validity. 

Be,or e “ n .order can come within S. 21 (1) (a) 
i “Ooiority s satisfaction that the person against 
nom the order is made is doing or is about to 
or is likely to do an act must be stated. With- 
it recital of that satisfaction the order is not in 


accordance with tin* Act. (ol) 55 Cal WN 45: 
1952 Cri LJ 1GG2: AIR 1952 Cal 79S (799) (Pt B) 
(Pr 6). 

-S. 21 — Subversive act — Specification of. 

The order under S. 21 should contain a state¬ 
ment as to what the subversive act was, and a 
mere recital that a man was doing a subversive 
act is not enough. (*5i) S7 Cal LJ 1: 55 Cal WN 
104: AIR 1951 Cal 404 (404) (Pt B) (Pr 4). 

-S. 21 — Nature of order to be passed. 

Where under an order passed under S. 21 a 
person is prohibited from associating or correspond¬ 
ing with any person “who is known or believed to 
be a member of unlawful association" such an order 
cannot be complied with and is not one contem¬ 
plated by the Act. (ol) 87 C LJ 1: 55 Cal WN 
104: AIR 1951 Cal 404 (404) (Pt C) (Pr 5). 

-Ss. 21 and 22 — Sections, if ultra vires Con¬ 
stitution — Constitution of India, Art. 19 (1) (d) 
and (a). 

Sections 21 and 22 of the West Bengal Security 
Act, 1950. impose unreasonable restrictions on the 
exercise of the fundamental rights of a citizen of 
India secured by Art. 19 (1) (d) and (e) of the 
Constitution of India. Those two sections of the 
said Act are therefore ultra vires the Constitution 
of India. 55 Cal WN 94: 52 Cri LJ 327: AIR 1951 
Cal 322 (326) (Pt B) (Pr 34) (DB). 

-S. 21 (1) — Extemmcnt order under — Con¬ 
tents regarding subversive act. 

Section 21 clearly contemplated that in the 
extermnent order under that section it should be 
stated what the subversive act was, because in 
Sec. 2 (9) of the Act a very comprehensive defini¬ 
tion of the term “subversive act" is given. It is 
essential that an externment order under Sec. 21 
should correctly state upon what matter the person 
making the order is satisfied. An externment order 
merely stating that (he person served was com¬ 
mitting a subversive act does not contain such a 
statement and therefore, is not an order made 
under the Act and hence not binding upon the 
person served. 55 Col WN 53: /UR 1951 Col 3 
(5, 7) (Pt A) (Prs 15, 1C, 17, 32) (DB). 

-S. 21 — Want of provision in Act for stating 

grounds for making order and making representa¬ 
tion — Act if ultra vires on that ground. 

The Act cannot be held to be ultra vires merely 
on the ground that there is nothing in the Act 
requiring the grounds for making the order to be 
stated. Nor can the Act be held to be ultra vires 
merely because there is no section expressly allow¬ 
ing representation to be made. 55 Cal WN 53- 
AIR 1951 Cal 3 (5) (Pt B) (Prs 18, 19, 20) (DB). 

——S. 21 (1) and (4) — Order under S. 21 (1)_ 

Satisfaction of authority — Nature. 

No order can be made under S. 21 (1) unless 
Ihere is satisfaction of authority that the person is 
actually doing or is about to do or is likely to do 
an act falling within S. 2 (9). It is not enough to 
say that the authority was satisfied that an order 
of externment is necessary with a view to prevent¬ 
ing a person from doing a subversive act. Unless 
there is first a satisfaction upon the point that the 
person is doing or is about to do or is likely to 
do a subversive act an order made with a view to 
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preventing a person from doing a subversive act 
is not one made under S. 21 (1), and there can be 
no conviction under Sec. 21 (4 for disobeying that 
order. 54 Cal \YN S23: AIR 1950 Cal 543 (544) 
(Prs S, 9) iDB'. 


ACT (1950), S. 22 

under S. 11. W. B. Security Act (19501 — Convic¬ 
tion offended against Art. 20 — Section 40 of the 
Act c-annot lie availed of which applied onlv to 
proceedings under Act of 1950 — AIR 1935 NUC 
‘Call 5590 (DB>. 


SECTION 22 

-Ss. 22, 21 — Ss. 21 and 22 of the West Ben¬ 
gal Security Act 1950 impose unreasonable restric¬ 
tions on the exercise of the fundamental rights of 
a citizen of India secured by Art. 19 (1) (d) and 
(e) of the Constitution of India. These two sections 
of the said Act are therefore ultra vires the Con¬ 
stitution of India. See Public Safety — West Ben¬ 
gal Security Act (19 of 1950), S. *21. 52 Cri LJ 
327: AIR 1951 Cal 322 (DBl. 

SECTION 3S 

——S. 38 — Essential commodity — Notification 
of, in Gazette is essential — No publication in 
Gazette — Contravention of District Magistrates 
order under S. 20(1) read with S. 38 — Convic¬ 
tion under S. 20 (3) held bad. AIR 1955 NUC 
(Call 5562 (DB). 


-S. 40 — S. 11 (3) of the W. B. Security Ordi¬ 
nance of 1949 cannot in law support the convic¬ 
tion for an alleged offence or act said to have 
been committed between the date on which the 
W. B. Security Act 1948 expired and the date on 
which the W. B. Security Ordinance was enacted 
by reason of Art. 20 (1) of the Constitution. Con¬ 
sequently the conviction for such an offence under 
Sec. 11 of W. B. S. Act 1950 is illegal notwith¬ 
standing Sec. 40 of the said Act. W. B. S. Ordi¬ 
nance 1949 and W. B. S. Act 1950 so far as they 
purport to make acts done in intervening period 
between 12-3-1949 and 8-7-1949 offences under 
the law are ultra vires by reason of Art. 13 (1) 
of the Constitution. See Public Safety — West 
Bengal Security Act (1950), S. 11 (3). 52 Cri LJ 
10S7: AIR 1951 Cal 505 (DB). 

—WEST BENGAL SECURITY ORDINANCE 
(2 OF 1949) 


-S. 38 — Delegation under — Orders by dele¬ 
gate under S. G (3) — Contravention of — Convic¬ 
tion for — Not sustainable as S. 38 is declared 
ultra vires — Delegation under it is invalid and the 
notice issued by the delegate under S. 6 (3) has 
no force in law. AIR 1955 NUC (Cal) 2056. 

-S. 38 — Ultra vires. 

The power of delegation contained in S. 38 of 
the Act is 'ultra vires’ inasmuch as the power may 
be delegated to an officer of the lowest rank who 
mav be wholly unfitted to exercise the power so 
delegated. S7 C LJ Is 55 Cal WN 104: AIR 1951 
Cal 404 (404) (Pt A) (Pr 4). 

-S. 38 — Power to delegate to any authority 

— Section if ultra vires on that ground — Con¬ 
stitution of India, Art. 19 (5). 

Section 3S which entitles Government to dele¬ 
gate its powers under the Act to any officer sub¬ 
ordinate to it irrespective of whether that officer is 
fit to make such orders is a procedure which is 
wholly unreasonable and that being so, S. 38 must 
be held to be ultra vires as being beyond the 
powers given to the State by Cl. (5> of Art. 19 
of the Constitution. 

Quaere—If Sec. 38 is ultra vires, whether 
S. 35 (1) and (3) would also have to be held to be 
ultra vires. 


0 -Bengal Criminal Law Amendment Act (1930) 

and West Bengal Security Ordinance (1949) be¬ 
came void as soon as the Constitution came into 
force by reason of Art. 13 of the Constitution — 
Constitution of India, Arts. 22 (7) and 373—Public 
Safety — Bengal Criminal Law Amendment Act 
(1930) and West Bengal Security Ordinance 
(1949) cannot be revived by subsequent order ol 
the President passed in exercise of the powers 
conferred by Art. 22 (7) (a) read with Art. 373 
See Public Safety — Preventive Detention (Exten¬ 
sion of Duration) Order (1950'. 51 Cri LJ 1110: 
AIR 1950 Cal 274 (SB). 


)-Adaptation of Laws Order (1950), R. 28 — 

/aliditv — Constitution of India, Art. 372 —- 
kVest Bengal Criminal Law Amendment Act (6 ol 
1930) and West Bengal Security Ordinance 
1949) became void when the Constitution came 
nto force and the President cannot revive them by 
Ulaptation of Laws Order, 1950 — Apart from 
his R 28 of the order itself directing a Court to 
nterpret to construe the law in a particular manner 
:annot be given effect to - Hie W. B S Or<U- 
iance is also void being inconsistent with the pro- 
,-isions of the Constitution. Sunil Kumar Bose v. 
Hie Chief Secretary to the Government of W. U • 
54 Cal WN 394: 51 Cri LJ 1110: AIR 19o0 Cal 
>74 (2S5, 2S6) (Pt J) (Prs 29, 30) (SB). 


Once Sec. 38 is held ultra vires, there is no 
longer any power in the Act to delegate and extern- 
rnent order unless made by the State Government 
itself would be invalid. 55 Cal WN 53: AIR 1951 
Cal 3 (C, 7) (Pt C) (Prs 2G, 28, 30) (DB). 

SECTION 40 

_S. 40 — Prejudicial speech made on 26th 

June 1949 — Prosecution started under S. 11 (3) 
— W B Security Ordinance — Ordinance coming 
to an end on 26-1-1950 — Speech of 26-6-1949 
could never be regarded as offence under the Act 
of 1950 it being not retrospective — Conviction 


SECTION 11 


5. 11 _ Prejudicial speech made on 26-6- 
— Prosecution started under S. 11(3). 

■itv Ordinance — Conviction under S. H. 
). Security Act — Conviction held offended 
20 of the Constitution. See Public Safety - 
). Security Act (19 of 1950), S. 11. AIR 1955 
(Cal) 5590 (DB). 

S 11 (3) — Validity of Ordinance — AIR 
Cal 274 held did not express any opinion on 
ity of of S. 11 or any other section of ordi- 
- AIR 1955 NUC (Cal) S26 (DB). 
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SECTION 22 

^_22 _ Validity of Ordinance — Constitu¬ 

tion of India, Arts. 13 and 22 (4). 

The Ordinance is clearly an Ordinance provid¬ 
ing for preventive detention, but the Ordinance is 
void because it is inconsistent with the* provisions 
of the Constitution Act. 

The West Bengal Security Ordinance, 1949, does 
not provide for any Advisor)' Board of the nature 
contemplated by Art. 22 (4), Constitution Act. 

Further, the Ordinance does nut impose restric¬ 
tions which are reasonable and are in the interests 
of the general public. Sunil Kumar Bose v. The 
Chief Secretary to the Government of W. B.. 54 
Col WN 394: 51 Cri LJ 1110: AIR 1950 Cal 274 
(283) (Pt G) (Prs 21, 22) (SB). 

SECTION 31 

-S. 31 — Scope — Requisition order to rehabi¬ 
litate refugee from Pakistan — Validity. 

The Governor when he enacted Ordinance 2 ol 
1949 merely had in mind persons in the State of 
West Bengal who had lost their residence by 
reason of the serious communal disturbances winch 
occurred in that State since the year 194G. The 
clause must be confined to such persons and that 
being so, an order of requisition which on the 
face of it was made to rehabilitate a refugee from 
East Bengal driven out of Pakistan by political 
disturbances is not contemplated by cl. 31 of the 
Ordinance of 1949 though the disturbances were 
tinged with communalism, and is not an order 
made under the Ordinance at all and therefore 
must be regarded as invalid. 55 Cal WN 297: ILR 
(1952) 1 Cal 168: AIR 1951 Cal 346 (349) (Pt B) 
(Pr 19) (DB). 

—WEST BENGAL SECURITY (SECOND 

AMENDMENT) ORDINANCE (14 OF 1950) 

PREAMBLE 


*- pre - — Validity of Ordinance — Previous in¬ 

structions of President not obtained — Effect — 
Constitution of India, Art. 213 (1), Proviso (c). 

State Legislation on an item included in List III, 
Sch. 7 of the Constitution without the President's 
assent is only invalid in so far as it is repugnant 
jo Central Legislation or existing law. A State may 
egislate on an item in List III and such legisla¬ 
tion will be perfectly valid if it does not conflict 
with a piece of legislation of Parliament or with 
existing law as defined by the Constitution. 


\ S no piece ex * slin g law which can 
said to be repugnant to the provisions of 0 

“UK 0 * 4 1950. Therefore that Ordinance 

ana, though the previous instructions of the Pi 
a ? JJ? r S °b* ainec l The fact that a subseqi 
Security Act (61 of 1950)) required 
obtained the assent of the President is by no me 
concl uslve because the subsequent Act deals v 
C\vaL mal * ers , which were not covered by 
rp . ai \ ce . an( l some of those matters undoubte 
lecn'tlaK 16 , as % sent tBe Resident to make 

Cal WN 297: U-R (1952 

13) (DB). m 1951 CaI 346 (348) (Pt A) (Prs 


—WEST BENGAL SPECIAL COURTS ACT (10 

OF 1950) 

SECTION 5 

# -S. 5 <1) — Validity — Discrimination in 

criminal trials — Classification based on speedier 
trial of offences — Applicability of Art. 14, Con¬ 
stitution of India, to rule of procedure — Provi¬ 
sion offends Art. 14 of the Constitution and is ultra 
vires — Constitution of India, Arts. 14 and 13. 

Per Fazl Ali, Mahajau, Mukhcrjea, Chandra¬ 
sekhara Aiyar and Bose, JJ., Sastri, C. J. Contra.— 
The provisions ot Sec. 5 (1) are ultra vires the 
Constitution by reason of their being in conflict 
with Art. 14 of the Constitution. 

Per Das J. :— The provision of S. 5 (1) is ultra 
vires the Constitution only so far as it allows the 
State Government to direct any case to be tried 
by the Special Court. The rest of Sec. 5 (1) is 
valid. 

Per Sastri, C. J.:— It is difficult to hold that 
S. 5 (1) in whole or in part is discriminatory. 
AIR 1952 Cul 150 (FB), Affirmed; Case- 
law discussed. State of West Bengal v. 
Anwar Ali, 1952 Mad WN 460: 1952 

SCJ 55: 1952 SCR 284: 1952 Mad WN (Cr) 
124: 1952 Cr LJ 510: AIR 1952 SC 75 (SI, 84, 8G, 
89, 91, 92, 93, 96, 97, 101) (Prs 15, 24, 27, 37, 
38, 45, 4G, 50, 51, 52, G3, G4, 76). 

# -S. 5 (1) — Provision is discriminatory be¬ 

tween persons and offends against Art. 14 of tho 
Constitution in so far as they empower State to 
direct trial of any case by Special Judge and there¬ 
fore is ultra vires — (Constitution of India, Arti¬ 
cles 14 and 13 (2) ). 

(Editorial Note—This decision has been confirm- 
id on 11-1-1952 by the Supreme Court (See AIR 
1952 SC 52), which held that the whole Act was 
ultra vires]. Amvar Ali Sarkar v. State of \V. B. f 
1952 Cri LJ 450: AIR 1952 Cal 150 (157 to 170) 
(Pt B) (Prs 51, 62, C3, 73, 74, 7S, 8S, 92, 103 to 
104, 109, 117, 122) (FB). 

# -S. 5 (1) — Word '‘cases” does not mean 

‘cases requiring speedier trials” — Preamble can¬ 
not be looked into. See Interpretation of Statutes 
Preamble. 1952 Cri LJ 450: AIR 1952 Cal 150 
(FB). 


—WEST BENGAL TRIBUNALS OF CRIMINAL 
JURISDICTION ACT (14 OF 1952) 

PREAMBLE 

-Pre. and Sch., Items 1 to 3 — Act applies to 

offences under item 3 committed before the Act 
came into force. AIR 1955 NUC (Cal) 287G 
(DB). 

SECTION 2 

#-S. 2 (b), S. 4 (1), Proviso — Validity of— 

— If contravene Art. 14 of Constitution. 

The Court should apply the dual test in exa¬ 
mining the validity of the impugned statute. Is 
the classification rational and based on intelligible 
differentia; and, has the basis of differentiation 
any rational nexus with its avowed policy and 
object? If both these tests are satisfied, the sta¬ 
tute must be held to be valid. If either- of the 
two tests is not satisfied, the statute must be struck 
down as violative of Art. 14. If any state of facts 
can reasonably be conceived to sustain a classify 
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cation, the existence of that state of facts must 
be assumed. AIR 1951 SC 41 and AIR 1953 SC 
404, Foil. 

The West Bengal Tribunals of Criminal Juris¬ 
diction Act (14 of 1952) was passed because the 
Legislature thought it expedient, in the interest 
of the security of the State, the maintenance oi 
public peace and tranquillity and the due safe¬ 
guarding of industry and business, to provide for 
the speedy trial of the offences specified in the 
schedule. 

Held, by the majority (Sinha, C. J., Gajendra- 
gadkar and Shah, JJ.; Sarkar and Subba Rao, JJ., 
contra), that the impugned provisions contained in 
S. 2 (b) and the proviso in S. 4 (1) could not he 
said to contravene Art. 14. But if in issuing the 
notification authorised by S. 2 (b) the State Gov¬ 
ernment acted mala fide or exercised its power in 
colourable way that could always be effectively 
challenged. 

Per Sarkar and Subba Rao, JJ., Dissenting: 

S. 2 (b) of the Act in so far as it permits an area 
which was a disturbed area in the past to be 
declared a disturbed area for the purposes of the 
Act, offends Art. 14 of the Constitution and is, 
therefore, unconstitutional and void. Kangshari 
Haidar v. State of West Bengal, (19G0) 2 SCR 646: 
1960 Mad LJ (Cri) 448: 1960 SCJ 629: 1960 
Cri LJ 654: AIR 1960 SC 457 (459, 461, 464,467) 
(Pt A) (Prs 4, 9, 19, 40). 

SECTION 4 


#-Ss. 4 (1), Proviso and 2 (b) — Special 

Courts and special procedure — S. 2 (b) and S. 4 
(1), Proviso, held did not contravene Art. 14 of 
Constitution — Tests for application of Art. 14. 
See Public Safety — West Bengal Tribunal of 
Cri. Jurisdiction Act (14 of 1952), S. 2 (b). AIR 
1960 SC 457. 


-S. 4 and Schedule — ‘Scheduled offences’ — 

Offences punishable under S. 397, Penal Code 
(Penal Code (1860), S. 397). 


It may be reasonably said that a proper des¬ 
cription of an offence punishable under S. 397, 
I. P. Code, would be given by the words “an 
offence of robbery or dacoity for which the 
offender is liable to punishment under S. 397, 
I. p. Code”. The omission to use these words can¬ 
not, however, take away the fact that something 
definite is understood when the schedule speaks 
of an offence 'punishable under S. 397, I. P. Code. 
One understands by these words an offence or 
robbery or dacoity in which the offender uses 
any deadly weapon or causes grievous hurt to any 
person or attempts to cause death or grievous hurt 
to any person. The Legislature did not think it 
right to include every offence of robbery in the 
schedule for the special procedure of trial laid 
down in the Act, but thought proper to include 
only certain kinds of robbery, the robbery tor 
which the offender is liable to the minimum 
punishment under S. 397, I. P. Code. There i » 
therefore, no substance in the contention that the 
words used in S. 397, I. P. Code, do not indicate 
an offence and that, therefore when the schedule 
mentions an "offence punishable under S. 39 , 
I. P. Code”, it means nothing at all and there is 
no scheduled offence. 1955 Cn LJ 65/: 59 CaJ 


JURISDICTION ACT (1952), S. 4 

.DB) 312: A1R 1955 C01 177 <179) <Pl A) (Pr 7) 

“ 5 a 1 d 10 ~ offence under S. 397, 

lenal Code, taken cognizance of — Legality of 
trial for offence under S. 394, Penal Code - 
(Penal Code (I860), Ss. 397 and 394) - (Criminal 
P. C. (1898), Ss. 236 and 238). 

There can be no doubt that a person accused 
of an offence under S. 397, Penal Code, which is 
a scheduled offence, can at the same trial be, by 
reason of S. 236. Criminal P. C., tried for an 
offence under S. 394, Penal Code. Where the 
Acts are obviously of such a nature that if cer¬ 
tain facts could be proved, the offence would be 
punishable under S. 397, Penal Code, whereas if 
certain lesser facts could be proved, the offence 
would be punishable under S. 394, Penal Code, 
the Tribunal acts rightly as regards the accused 
persons against whom it had already taken cogni 
zance of an offence under S. 397, Penal Code, on 
the charge-sheet submitted by the Police, in try¬ 
ing them also for the non-scheduled offence under 
S. 394, Penal Code. 

The argument that as S. 5 of the Act provides 
for cognizance being taken by the Tribunal only 
of scheduled offences and the Act contains no pro¬ 
vision for cognizance being taken by the Tribunal 
of non-scheduled offences, the Tribunal has 
no power in law to take cognizance of non 
scheduled offences and could not try an offence 
under S. 394, Penal Code, and so it could not be 
said that the accused could under the Criminal 
Procedure Code, be charged at the same trial for 
an offence of which it has taken cognizance is 
not well founded in law. Section 10 of the Act 
has made all the provisions of the Code of Cri* 
minal Procedure so far as they are not inconsistent 
with the provisions of the Act applicable to all 
matters, upon a trial by a Tribunal as if the Tri¬ 
bunal were a Court of Sessions exercising original 
jurisdiction. Therefore, the contention that the 
accused could not be charged under S. 394, Penal 
Code, at the same trial for an offence under 
S. 397, Penal Code, must he rejected. 

For the same reasons the objection to the trial 
of the accused for offences under the Explosive 
Substances Act based on the assumption that as 
cognizance could not be taken by the Tribunal ot 
those offences they could not try Ac accused for 
these offences must also fail. 1955 Cri JLJ G57. 
59 Cal WN 312: AIR 1955 Cal 1// (1-9, 180) 
(Pt B) (Prs 10 to 12, 14 to 16) (DB). 

_S. 4 — Joint trial — Some accused charged 

with scheduled offence and others not — Effect— 
(Criminal P. C. (1898), Ss. 530 and 239). 

The Tribunal has no jurisdiction to try persons 
in the absence of allegation in the charge-sheet 
that they had committed any scheduled offence. 
But the fact that the Tribunal had acted without 
jurisdiction in respect of some of the accused be¬ 
cause there was no charge of scheduled offences 
against them has no effect on the legality of the 
trial of the other accused to try whom ‘he Tribu¬ 
nal had jurisdiction. 1955 Cri LJ 657« 5 J fd W« 
312: AIR 1955 Cal 177 (180) (Pt C) (Pr 18) (DBh 

_c 4 (1) Proviso — Not void as offending 

Art. 14 — Special Courts and special procedure. 
See Constitution of India, Art. 14. AIR 19oa N 
IC.nU 2876 (DB). 
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_S. 4 (1), Proviso — Taking cognizance of 

scheduled as well as non-scheduled offences at 
same time — Trial in respect of scheduled 
offences does not become illegal. AIR 1955 NUC 
(Cal) 2876 (DB). 

_Ss. 4 (2) and 5 — Conditions for assumption 

of jurisdiction by Special Tribunal — Special Tri¬ 
bunal can assume jurisdiction to try scheduled 
offences only when case in respect of it is distri¬ 
buted to the Tribunal by State Government and 
Tribunal has taken cognizance either on petition 
of complaint or police report. AIR 1955 NUC 
(Cal) 2876 (DB). 

SECTION 5 

- Ss. 5, 8 — Tribunal constituted under Act— 

Competency to try offence committed prior to 
enactment of the statute. 

The Tribunals of Criminal Jurisdiction Act, 
1952, did not create any new offences nor did it 
provide for enhanced punishment for any old 
offence. Apart from S. 8, which provides for an 
appeal to the High Court by a person convicted 
by the Tribunal, the provisions of this Act relate 
to the procedure for trial of offences and conse¬ 
quently must be held to be retrospective in their 
operation. Section 8 giving a right of appeal is no 
doubt a provision of substantive law, but as it 
gives the right of appeal to any person convicted 
on a trial held by a Tribunal, it applies whenever 
The trial itself is held after the Act was passed. 
Hence, the provisions relating to a trial by a Spe¬ 
cial Tribunal constituted under the Act are appli¬ 
cable to offences committed before the Act was 
passed. 1955 Cri LJ 1348; AIR 1955 Cal 535 
(538) (P t A) (Pr 11) (DB). 

-S. 5 — Offence under S. 397, Penal Code, 

taken cognizance of — Legality of trial for offence 
under S. 394, Penal Code. See Public Safety — 
West Bengal Tribunals of Criminal Jurisdiction 
Act (14 of 1952). S. 4. AIR 1955 Cal 177 (DB). 

—S. 5 ~ Conditions for assumption of jurisdic¬ 
tion by Special Tribunal. See Public Safety — 
West Bengal Tribunals of Criminal Jurisdiction 
Act (14 of 1952), S. 4 (2). AIR 1955 NUC (Cal) 
2876 (DB). 

SECTION 8 

“ Ss. 8 and 5 — Tribunal constituted under Act 
»s competent to try offences committed prior to 
enactment of the statute. See Public Safety — 
West Bengal Tribunals of Criminal Jurisdiction Act 
<14 of 1952), S. 5. 1955 Cri LJ 1348; AIR 1955 
Cal 535 (DB). 

SECTION 10 

— Ppwer and jurisdiction of Spe- 
u in of tendering pardon — (Criminal 

C. (1898), Ss. 193, 338). 

1Q iJ e Tribunals of Criminal Jurisdiction Act, 
i* 5 "’ *** enacted in place of the West Bengal 
F 0 ^ Act, 1950, which is repealed by 
Afi • t e JP rescn * Act In enacting this new 
Legislature in its wisdom has omitted any 
'Wfltfrioo similar to . what had been enacted in the 
IVol. 12.] Fn.D. 78. 


third sub-section of S. 6. In this view it is impos¬ 
sible to escape any conclusion that the Legislature 
decided to take away the power and jurisdiction 
of tendering pardon from the Special Tribunals. 

The conclusion that necessarily follows from this 
is that the Special Judge presiding over the Spe¬ 
cial Tribunal acts without jurisdiction in tendering 
pardon to one of the accused and that conse¬ 
quently the evidence as recorded by him of such 
accused cannot be taken into consideration forth© 
purpose of the trial. 1955 Cri LJ 1348; AIR 1955 
Cal 535 (538) (Pt B) (Pr 13) (DB). 

-S. 10 — Offence under S. 397, Penal Code, 

taken cognizance of — Legality of trial for offenc© 
under S. 394, Penal Code. See Public Safety — 
West Bengal Tribunals of Criminal Jurisdiction 
Act (14 of 1952), S. 4. AIR 1955 Cal 177 (DB). 

SECTION 12 

-Ss. 12 and 10 — Special Tribunal has no 

power of tendering pardon. See Public Safety — 
West Bengal Tribunals of Criminal Jurisdiction 
Act (14 of 1952), S. 10. 1955 Cri LJ 1348: AIR 
1955 Cal 535 (DB). 

SCHEDULE 

-Sch. — Offence punishable under S. 397, 

I. P. Code — Meaning. See Public Safety — 
West Bengal Tribunals of Criminal Jurisdiction 
Act (14 of 1952), S. 4. AIR 1955 Cal 177 (DB). 

-Sch., Items 1 to 3 — Applicability of Act to 

offences committed before Act came into force. 
See Public Safety — West Bengal Tribunals of 
Criminal Jurisdiction Act (14 of 1952), Preamble. 
AIR 1955 NUC (Cal) 2876 (DB). . 

PUBLIC SERVANT 

See (1) Civil P. C. (1908), Ss. 2 (17), 80 and 
O. 27. 

(2) Constitution of India, Arts. 284, 309 l 

311. 

(3) Criminal P. C. (1898), Ss. 195, 197, 476. 

(4) Judicial Officers* Protection Act (1850). 

(5) Pena1 Code (I860), Ss. 21 and 16M71. 

(6) Prevention of Corruption Act (1947). 

(7) Public Servants (Inquiries) Act (1850). 
(9) Statutory cross-references under "Crimi¬ 
nal law**. 

Allowing prisoner to escape 
See Penal Code (1860), S. 129. 

Defined. 

See Penal Code (1860), S. 21. 

Defamation of 
—Prosecution for. 

See Criminal P. C. (1898), S. 198-B 

Disobedience of order promulgated by 
See Penal Code (1860), S. 188. 

Escape from custody negligently allowing. 

See Penal Code (1860), S. 223. 

Furnishing false information to 
See Penal Code (1860), Ss. 177, 182. 

High Court employees. 

s ” < •— 

Incorrect record, framing of 

See Penal Code (I860), S. 218. ~ 
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Obstruction in discharge of public duties 

See Penal Cede (1S60), S. 1S6. 

Omission to give notice or information to 
See Pena! Code (I860), S. 176. 

Taking illegal gratification bv. 

See (1) Pena! Code (1S60», S?. 161, 162, 165, 
16-5-A. 

(2) Prevention cf Corruption Act (1947). 

PUBLIC SERVANTS iINQUIRIES) ACT (37 OF 
1S50) 

PREAMBLE 

9-Pre. — ‘Removable from Lis appointment’ 

— Interpretation — I. C. S. Officer serving with 
State Government — State “Government is com¬ 
petent to initiate inquiry against such officer under 

S. 2 — The preamble of the Act shows that the 
intention was that there should be a uniform law- 
regulating inquiries- in Jo the behaviour of public 
servants not removable without sanction of Govern¬ 
ment and the inquiry was to be made by either 
the Central Government or the State Government 

— (Words and Phrases) — Remove — See Public 
Servants (Inquiries) Act (37 of 1950, S. 2. AIR 

19G4 SC 293. ' .\:U~ ~ : ' 

- Pre. _ Ricrht to claim salary from Crown — 

Contractual richt — Tirere .i^no contract, within 
the meaning of Contract Act. by the Crowm to 
pay any salary to a public servant — U. P. Rules 
are meant as guidance only and co not form the 
terms of the contract between the Crown and the 
Civil Sen ant — U. . P. Civil Service (EiecuHve 
Branch! Rules, ‘1541. R. 23. AIR 1951 All -0o 
(209. -218, 2231 -Pt B> fPrs 13, 29, 06 ) (MI 
[Reversed on another point in AIR 19oo SC 

600]. ' ~ 

S3* ra?iS 

mean that the seniormost man must be promotwl 


_Pre _ The Public servant •-; 

1Q7~ Smt is an optional measure and it 1 * n t 

possible 0 *.' treat of 

(DB Pr e- _ Nature of Act -'^ot repealed pro 
tanto bv the Prevention of Corruption Act, 1947. 

The Public Servants (Inquiries) Act. lfc>0 is no. 
a penal Act and its object is not to nroiide pun^h- 
oient for an officer guilty of misconduct. The Act 
men lv provides for an inquire- into <™duct ol 
r&n-emment sen-ant and the only thing' 

„ n u e j 0 ne as a consequence of the mquir> la 

£" toS or removal of the Government sen 

vant The Act and the Prevention of Corruption 
Act lie in entirely different fields and there is 
question of either Act being repealed pro tanto 
bv the other. AIR 1554 SC 375, ReL on ILK 
(19561 Funj 236: AIR 19o6 Pun, oS 1-0 (Pt 1 
,P„ 36, 37) (DB). SECn0N s 

(Public Servants ^InqnlrifeJ, Act (1850), S. 2 ) 

l & P S ba i-Nature, pen»se -d «<• 

3. Validity. 


4. Applicability of Criminal P. C. 

5. Appointment — Meaning of. 

6 . Misbehaviour — Meaning of. 

7. Jurisdiction of Civil Court 

S. Suspension. 

1. Applicability. 

• -Ss. 2, 23 — Applicability — L C. S. Officer 

employed under State — State Government’s 
power to direct inquiry against him. 

Where an I. C. S. Officer is employed under the 
State Government, there is nothing in the Consti¬ 
tution which abrogates the authority of the State 
Government to direct an enquiry against him 
under S. 2 of the Act. AIR 1956 Punj 5S, Affirm¬ 
ed. 

The special method of recruitment of the offi¬ 
cer to the service does not warrant the view that 
the officer is uot employed under the. Government 
of the State, in connection with the affairs of 
which he was serving. S. Kapur Singh v. Union 
of India, 1960 SCJ 4$7: (I960; 1 Mad LJ (SO 
116: (1960) 1 Andh WR (SC) 116: (1960) 1 SCA 

CS0: 1960 Mad LJ (Cr) 406: ILR (1960) 1 Punj 

S24: (1960) 2 SCR 569: AIR 1960 SC 493 (496) 

(Pt A) (Pr 7). 

# -S. 2 — Applicability — Disciplinary pro¬ 

ceedings against members of L C. S. — Enquiry 
— Obligation to hold enquiry' under R. 35, Civil 
Services (Classification, Control and Appeal) Rules. 

Members of the Indian Civil Service are not 
liable to be dismissed from their appointment 
without the sanction of the Government under 
which they are serving and are not excluded from 
the purview of the Public Sen-ants (Inquiries) Act, 
1S50. * * 

Rule 55 of the Gvil Services (Classification, 
Control and Appeal) Rules means that an order 
of dismissal, removal or reduction in rank shall 
not be passed without an enquiry either accord¬ 
ing to the procedure prescribed by the Public 
Servants (Inquiries) Act, 1850, or the procedure 
prescribed by the Rule. The Rule does not mean 
that even if an enquiry' be held under the Public 
Servants (Inquiries) Act, 1550. before an order of 
dismissal of removal or reduction is passed against 
a member of the civil service, another enquiry 
expressh* directed under R. 55 sha.l be mace, 
AIR 1954 SC 375, Rel. on. 

Bv Art. 314. to civil servants appointed by the 
SeCretan* of State the same rights in disciplinary 
matters ’ as were available before the Constitution 
(including a right to enquiry under R. do of the 
Civil Services (Classification, Control and Appeal) 
Rules) are guaranteed. But the guarantee being 
one of an enquiry directed under one of two al¬ 
ternative powers conferred either under Jhe Pub¬ 
lic Senants (Inquiries) Act or unceT R. do ot the 
Civil Senices (Classification, Control and Appeal* 
Rules, the exercise of authority under one of the 
two alternatives is not prima facie illegal. 

The procedure prescribed by Act 37 or 
1S50 and the procedure to be followed under 
R 55 are in substance not materially difterent. 
No discrimination is practised merely because re¬ 
sort is hid to one of two alternative sources or 
authority, unless it is shown that the procedure 
adopted operated to the prejudice of public 
servant concerned. On a plea of inequahjy be¬ 
fore the law, the enquiry held by the Enquuv 
Commissioner is not liable to bededaredund 
because it was held in a manner though pernus 
sible in law, not in the manner the P« bl **J 
vant says it might have been held. S. Lap® 
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Cinch v. Union of India, 1960 SCJ 4S7: (1960) 
1 MLJ (SC) 116: (1960) 1 An \VR (SC) 116: (I960) 
1 SCA 680: I960 Mad LJ (Cr) 406: ILR (I960) 
1 Puni 824: (1960) 2 SCR 569: AIR 1960 SC 493 
(497 to 500) (Pt C) (Prs S, 10, 13, 14, 16). 

0 S 2 — Applicability. 

- The Public Servants (Inquiries) Act (Kashmir) is 
applicable in cases of suspension or removal from 
service. It does not apply in the case of demotion. 
Gulam Rasul v. State of Jammu and Kashmir, 
AIR 1956 J and K 17 (22) (Pt E) (Pr 27MFB). 

(Reversed on another' point in AIR 1961 SC 

1301]. 

-S. 2 — Applicability — Satisfaction of Gov¬ 
ernment is foundation of enquiry. See Travau- 
core Public Servants* (Inquiries) Act (10 of 1122), 
S. 2. AIR 1958 Ker' 374 (DB). 

—Ss. 2, 23 — Member of I.; C. S. employed 
under Punjab Government —- Punjab State Gov¬ 
ernment is competent to direct inquiry under the 
Act against him — Appointment of a Judge of 
Punjab High Court as Commission of Inquiry by 
Covemor with approval of Government of India 
is valid;— Constitution of India, Art 217. AIR 
1960 SC 493, Foil. (1961) 63 Pun LR 780. 

-Ss. 2, 23 — Civil Servant employed under 

State Government — Power of State Government 
to order public enquiry — Irregularity in order¬ 
ing inquiry — Effect — (Civil Services (Classifi¬ 
cation, Control and Appeal) Rules, Rr. • 52, 55). 

. S. 2 read with S. 23 makes it quite clear that a 
public enquiry into the conduct of an officer hold¬ 
ing a particular post can be ordered only by the 
Government, Central or Provincial, which is clothed 
with the power of ordering his removal from the 
said post. 

plus in the case of 1 a civil servant employed 
•toper a State Government, the State Covemment 
which has power to appoint him to the post of 
Deputy Commissioner has power also to order his 
removal from the said post. It follows as a con¬ 
sequence that,, in view of the provisions of S. 2. 
the State 1 Government has full ’power to order 
an Inquiry into charges brought against such civil 
•servant although- its powtt-to award a punishment 
to him ls strictly limited bv the provisions of R. 52 
of the Civil Services (Classification,. Control and 
Appeal) Rules. 

Even assuming that the State Government had 
no power to order such, an inquiry against a civil 
servant under the Act, such an irregularity en¬ 
titles the public servant to claim that the entire 
proceedings should be, quashed and that the order 
which is based on those proceedings should be set 
aside. The provisions of the Public Servants (In- 
qumes Act, 18 50, or of R. 55, of the Civil Ser- 
vices (Classification, Control and Appeal) Rulej 
are fully satisfied if the officer conducting the re¬ 
moval proceedings observes the fundamental rules 
ox a fair and impartial trial even • though he does 
not comply with the technical rules of evidence 
and procedure. Proceedings of this kind cannot 
oe rendered void when they are conducted in ac¬ 
cordance with the rules of natural justice and 
mey cannot be set aside for non-compliancc with 
me legal formalities unless the failure to observe 
n fl ^; SaiC * has brought about a mis- 

SSEM? ° l c , 0 ,,s !‘“v ^ ILR (1950) Punj 236; AIR 
1856 Punj 58 (62) (Pt B) (Pr 7) (DB). 

2. Enquiry — Nature, purpose and object of. 


puc ,K hable by the law for the time being in force, 
nor is mere any question of imposing punishment 
prescribed by law which makes that act or omis¬ 
sion an olfence. See Constitution of India. Art. 
20 (2). 1954 Cri LJ 993: AIR 1954 SC 375. 

•-S. 2 — Scope Civil servant — Dismissal 

of — Purpose of enquiry under Public Servants 
(Inquiries) Act — The purpose of inquiry under 
the Public Servants (Inquiries) Act, 1850. is to 
help Government to come to a definite conclusion 
regarding the misbehaviour of a public servant 
and thus enable it to determine provisionally the 
punishment which should be imposed upon him, 
prior to giving him reasonable opportunity ot 
showing cause as Ls* required by Art 311 (2) of 
the Constitution. See Constitution of India, 
Art. 311 (2). 1954 Cri LJ 993: AIR 1954 SC 

375. 

--S. 2 — Object of inquiry. 

As the law stands at present, the only purpose 
for which an enquiry under Act 37 of 1830 
could be made is to help the Government to 
come to a definite conclusion regarding the mis¬ 
behaviour of a public servant and thus enable it 
to determine provisionally the punishment which 
should be imposed upon him, prior to giving him 
a reasonable opportunity of snowing cause, as 
is required under . Art. 311 (2) of the Constitution. 
An enquiry under the Act is not at all compul- 
sorv and it is quite open to the Covemment to 
adopt any other method if it so chooses. It is b 
matter of convenience merely and nothing else 
AIR 1956 Pat 3S4 (395) (Pt F) (Pr 29) (DB). 


_ —S- 2 — Proceedings under the Act — Dis- 
.missal order — Writ Petition — Appeal under 
Article 133, Constitution of India‘- —‘ Pro- 
codings, if civil — Any proceeding . in a 
Court of law brought to vindicate or en¬ 
force a civil right would fall within the word ’sue’ 
and if a writ of certiorari to quash an order of 
Government requisitioning a flat can fall within 
•the word sue . it would be difficult to contest 

Ac7 V7 T t lt«n reCted . a8a k n n P roce , edin SV under 
Act ot .1850, or to challenge the order made 

as a consequence of t^ose proceedings is not with¬ 
in. the words 'civil proceedings”; - See. Constitu¬ 
te^ of India, Art. 133. AIR* 1957 Punj 173 

(rDJ. ». - 

• 3. Validity. 


2 “* Enquiry under Act is neither pro- 

H ZlT sh ,% ent ~ In an eo r ir y 

Mnb m ,n e lt‘ er any qu t eshon « (nvestigat- 

8 an olfence m the sense of an act or omissioi 


- ->■ 2 — Procedure and provisions of Public 
Servants (Inquiries) Act are not more drastic anc 1 
less advantageous than those of the 1935 rules - 
Pubhc Servants (Inquiries) Act (1850), does nol 

lQfi-fr Ar r T 1 ?c™ e i«9 onsHtu,ion °( India, Art. 14 
1963 Cur LJ (SC) 105: 1964 SCD 1: (1964)'1 SCt 

3H: 1I9G4) 4 SCR 204: 1964 (1) '&Tlj “ 

— Ss. 2, 3 and 4 — Procedure — Civil Ser- 
vices Rules are mere administrative rules anr 

JS VC R "° s . latut °ry force - Compliance S 
the sa d Rules is not essential for enquiry acainsl 
a public servant - Procedure under Public Ser 
vants (Inquiries) Act followed — Constitution! 1 
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The Public Servants Inquiries Act, 1850 is an 
empowering Act and it vests the Government with 
power to proceed against a Government servant 
who has been guilty of misconduct. The fact 
that it is not obligatory on the Government to 
proceed against every Government servant against 
whom an imputation may be made is scarcely a 
violation of the provisions of -Art. 14. There is 
no question of any classification. To give such 
discretion to Government is not only lawful but 
essential. There is therefore nothing in this Act 
which offends against the provisions of Art. 14. 
ILR (1956) Punj 236: AIR 1956 Punj 58 (70) 
(Pt H) (Pr 35) (DB). 

-S. 2 — Inquiry under by High Court Judge 

— No request by President — Validity of inquiry 

— (Constitution of India, Sch. II, Pt. D, Para 11 
(b) (i)). 

Paragraph 11 (b) (i) of Part D of the Second 

Schedule of the Constitution deals merely with 
the remuneration of Judges. There is nothing to 
preclude a Judge from undertaking an inquiry of 
a public servant under the Public Servants (In¬ 
quiries) Act, 1850, at the request of a State Gov¬ 
ernment and the inquiry does not become invalid 
merely because it was not undertaken at the 
request of the President. ELR (1956) Punj 236: 
AIR 1956 Punj 58 (70) (Pt J) (Pr 38) (DB). 

-S. 2 — Reasonable classification — Enquiry 

of public servants — Power of Government to 
appoint anyone for enquiry — Cannot come under 
Article 14, Constitution of India — The Central 
Act and the Punjab Rules are made for different 
class of persons and there is reasonable classifica¬ 
tion between them — See Constitution of India, 
Art. 14. AIR 1955 Punj 3. . 

-S. 2 — Procedure — Public servant proceed¬ 
ed against under Appendix 24 of Punjab• Civil 
Services Rules and not under Public Servants (In¬ 
quiries) Act — There is no contravention o 
Art. 14 of the Constitution. See Punjab Civil 
Services Rules, Appendix XXIV. AIR 1955 

* 4. Applicability of Criminal P. C. 

a _c 2 _ Government servant — Information 

inteS. 154. Criminal P C. 

Investigation ny police pending — No legal bar 
to Government ordering departmental enquiry. 

Where a first information report under Sec¬ 
tion 154, Criminal P. C. has been recorded against 
a Government servant that he has committed a 
cognizable offence the truth of the same should 
be ascertained only in an .inquiry or tnalbythe 
criminal Court when a pnma facie case is found 
by the investigation and a chargesheet is sub¬ 
mitted. If the police on investigation finds that 
no case is made out for submission of a charge- 
sheet the allegations should be held to be untrue, 
or doubtful and in such a case there is no need 
for any further inquiry in the same matter. In 
most cases it would be proper and reasonable for 
Government to await the result of the police 
investigation and where the investigation « follow¬ 
ed by an inquiry or trial, the result of such 
inquiry or trial, before deciding to take any dis¬ 
ciplinary action against any of 'ts servants. 
would be proper and reasonable a'so generalU 
for Government not to take action against a Gov¬ 
ernment servant when on investigation b> the 
police, it is found that no pnma facie case has 
been made out. Even though this appears to be 
a reasonable course which is and wifi ordinarily 
be followed by Government there is no legJ bar 
to the Government ordering a departmental 
enquiry even in a case where a fust information 


report under Section 154 having been lodged an 
investigation will follow. R. P. Kapur v. S. Pratap 
Singh Kairon. 1963 Cur LJ (SC) 105: 1964 SCD 
1: (1964) 1 SCA 313: 1964 (1) Cri LJ 224 (228) 
(Pt B) (Pr 13) (SC). ' 

S. 2 — Inquiry under — Joinder of charges 
— Applicability of provision of Cr. P. Code — 
(Cr. P. Code (1898). S. 233). 

The provisions or the Criminal Procedure Code 
relating to the misjoinder of charges do not apply 
to the Public Servants (Inquiries) Act and the 
inquiry cannot be held to be bad merely on the 
ground that more than three charges were made 
the subject-matter of one inquiry. ILR (1956) 
Punj 236: AIR 1956 Punj 58 (71) (Pt L) (Pr 41) 
(DB). 

5. Appointment — Meaning of 


#-Ss. 2 and 23, Preamble — ‘Removable 

from his appointment* — Interpretation — I. C. S. 
Officer serving with State Government — State 
Government is competent to initiate inquiry 
against such officer under S. 2 — Words and 
Phrases — Remove. 

Per Majority (Wanchoo, Das Gupta and Ayyan- 
gar, JJ., contra) — One of the conditions which 
has to be satisfied, before an enquiry under Sec¬ 
tion 2 can be directed to be made into the truth 
of the imputations of misbehaviour by a person in 
the service of the Government, is that the person 
should not be removable from his appointment* 
without the sanction of that Government. The 
words ‘removable from his appointment’ do not 
indicate ‘removable from service’ but merely 
'removable from the appointment ^ in the sense of 
office or post held by the officer*. In this sense, 
an I. C. S. or other such officer, serving with the 
State Government, satisfies the condition of 
‘removability’, although he is not capable of being 
dismissed or removed from service by that Gov¬ 
ernment, and so falls within those public servants 
against whom the State Government can initiate 
proceedings under Section 2. 

It will be seen from the Preamble to the Act 
that ever since 1850, the intention was that there 
should be a uniform law for regulating inquiries 
into the behaviour of public servants not remov¬ 
able without the sanction of Government and the 
inquiry was to be made either by the Centra] 
Government or by the Governments of the Presi- 
dencies (later, of the Provinces and now of the 
States) and the provisions of Sections 2 and 23 
between them pointed out which Government it 
was to be. At every stage of the Inquiries Act, 
1850, right from the beginning till to-day, there 
has always been a key furnished by S. 23 
to the solution of the question which Government 
should take action and it has not been necessary 
to go to other statutes. 

TTie original Inquiries Act as also the amend¬ 
ments made in it from time to time was designed 
to bifurcate the power of inquiry between the 
Central Government and the local Government 
and the word ‘remove’ simpliciter which might 
have had the restricted meaning was never so 
used. It was first qualified by the words ‘from 
office* and is now qualified by the words from his 
‘appointment. The word ‘remove’ cannot there¬ 
fore be defined without the qualifying words. 

Construing the phrase ‘removable from appoint¬ 
ment’ occurring in S. 2 with the help of the key 
furnished by S. 23 which is merely a definition of 
the words 'the Government* wherever used in the 
Act, the words ‘in the service of in the expression 
'in the service of the Government’ mean while 
serving with’ and do not convey the sense of em¬ 
ployment by'. The word 'appointment can thus 
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only mean a ‘post’, ‘station or ‘office’ and does 
not refer to the whole service as such. Removal, 
therefore, cannot be the equivalent of lo«s of ser¬ 
vice but the loss of ‘post’, ‘station or office. S. 2 
is intended to apply only to an officer whose 
‘post', ‘station or office' can only be lost under 
orders of appropriate Government and not any 
lesser authority. In this sense, the action of the 
State Government is clearly exercisable in the case 
of an I. C. S. Officer serving with the State Gov¬ 
ernment. To be able to say that the inquiry 
could be made by the other Government, one 
would have to discard altogether S. 23 as a key 
and the interpretation placed on the section by 
the Supreme Court in Sardar Kapur Singh’s case, 
AIR 1960 SC 493. 

Per Wanchoo, Das Gupta and Ayvangar, JJ., 
contra:— The word ‘removable’ in the words ‘not 
removable from his appointment’ without the 
sanction of the Government occurring in S. 2, 
means removable from his appointment in the 

sense of terminating his appointment and signi¬ 
fies the penalty numbered 6 in R. 3 of All India 
Services (Discipline and Appeal) Rules, 1955, 

where the expression is expanded to mean 're¬ 
moval from the service which shall not disqualify 
for future employment’. The State Government, 
therefore is not the appropriate Government to 
direct an inquiry under S. 2 of the Act against an 
I. C. S. Officer in the service of that State Gov¬ 
ernment. The condition that the officer against 
whom proceedings are taken must be one who 
Is amenable to the disciplinary control of the Gov¬ 
ernment which initiates the inquiry and is com¬ 
petent to inflict upon him the punishment of re¬ 
moval has been the basic ratio and purpose of the 
Act of 1850 ever since it was enacted. The 
change effected by the amendment brought in 
1897 retained this characteristic, though it gave 
an overriding power to the Governor-General to 
initiate proceedings in all cases whether or not 
the officer was serving a local Government or the 
Central Government. It could not, therefore, be 
that by reason of an adaptation which was effect¬ 
ed in 1937, in order to bring the Act into line 
m Constitution, the Government of India 
Act, 1935, a vital change was made which upset 
tnis basic feature and conferred a power upon a 
Provincial Government to institute an inquiry even 
when such a Government had not the power to 
punish him by way of removal. The definition of 
the Government’ in S. 23 of the Act as it now 
stands would not in terms apply to that word in 
the preamble. The result would be that the word 
Government as used in the preamble would 
continue to retain the same meaning as it had 
wnen the Act was originally enacted in 1850 when 
a* 1 S * 23 d ? fined was 'Government' 

i2q 7 Tu e Government as it has done since 
til*' l If the P rea ™ble and the operative provi- 
rnnc s . ha Y e to reasonably and harmoniously 
J S on f e “W* Posit as a condition for the 
c o° J he P owe L t0 institute the enquir) 

whom L 2 r Aat ofl r r be over 

b that initiates the proceed- 

gs has disciplinary powers extending to his re* 
m ovul from service. 

conJSSn? Practica . lly . a P ara,leI Provision fot 
conducing an inquiry into the misconduct of an 

&\ India Service i (Disci P ,ine a " d 

be^iiioSS k a P roceedin 8 which could 

offl ! he Stat ? Government where the 

ment Nn C - m e T ploy , of the Stnte Govern- 
officer i n N t L 1S A i h, T c on,y remed y, because an 
over to th? i iSL I r d ‘ a Serv,c ? s C S U '2 be called 

inn Ln j " G ,° vernrnent and ,hen Proceed- 
gS even under this Act could be launched 
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against him. In the circumstances the supposed 
anomalv which is brought in by reason of a de¬ 
finition'in S. 23 which does not entirely fat into 
the provisions of S. 2 of the Act, is no ground 
at all for adopting a forced construction or - 
by reading the word ‘removal’ in an unusual, if 
not an unnatural sense. R. P. Kapur v. S. Pratap 
Singh Kairon, (1964) 4 SCR 224: AIR 1964 SC 
295 (300, 301, 302, 312) (Pt A) (Prs 13, li, 18, 
22, 51). 

—1-5. 2 — Appointment — Meaning of — Not 
synonymous with service — (Words and Phrases), 

The expression "appointment” appearing in S. 2 
has been used not in the sense or designation of 
a person to discharge the duties of a particular 
office but meaning only the office or post to which 
one is appointed. It is not synonymous with the 
expression "service". A person may be appointed 
to a service by the Central Government but if he 
is employed under a State Government he may be 
appointed to a post by the State Government 
ILR (1956) Punj 236: AIR 1956 Punj 58 (61) (Pt A) 
(Pr 5) (DB). 

6. Misbehaviour — Meaning of. 

•-S. 2 — 'Misbehaviour' — Meaning of. 

The word 'misbehaviour’ by a Government ser¬ 
vant in S. 2 of the Public Servants (Inquiries) Act, 
1850, means a lapse by him from the proper 
standard of conduct in the discharge of his func¬ 
tions as a Government servant That word is not 
vague. Even in the absence of any detailed ins¬ 
tructions or directions as to how a Government 
servant should act and conduct himself there can¬ 
not be any manner of doubt that Government ser¬ 
vant is expected and required to act honestly and 
not to use his position as a Government servant 
for enriching himself or others. Every dishonest 
act of a Government servant, including acts by 
which he uses his position for enriching himself 
or others would clearly amount to 'misbehaviour*. 

The argument that at the date of the Public 
Servants (Inquiries) Act in 1850 no ascertainable 
standard of conduct for Government servants had 
been laid is not available to one against whose 
conduct an order is made in 1961 and who is 
governed by the All India Services Conduct Rules. 
1954. R. P. Kapur v. S. Pratap Singh Kairon, 
1963 Cur LJ (SC) 105: 1964 SCD 1: (1964) 1 
SCA 313: 1964 (1) Cri LJ 224 (229) (Pt C) (Prs 14, 
15) (SC), 

—S. 2 — Applicability — Enquiry cannot be 
ordered in case of ‘irregularities' — “Misconduct’ 
of a servant comprises positive acts and not mere 
neglects or failures — See Travancore Public 

Aet (11 of 1122). S. 2. AIR 

1958 Ker 3<4 (DB). 

S. 2 — ‘Misbehaviour’ — Meaning — Cons- 
Wuhon of India, Arts. 124, 148, 217, 317 and 

The word ‘misbehaviour’ when employed in 
respect of holders of high offices has a well under¬ 
stood and well-defined meaning according to the 
tradition and standards maintained by the mem- 

p^ 5 LR 780 rhCUar SerV ‘ Ce ° r ° ffice ' (1961 ) 63 

7. Jurisdiction of Civil Court. 

2 ~ T En Ty officer following correct pro¬ 
cedure — Jurisdiction of Civil Court — (Vi) 

—1 . 1 ,hn ^ lhe court has to see in such 

STM Ru,es - «• 55 S 
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S. Suspension. 


•S. 2 — 


Suspension during pendenev of en- 
qmry into conduct — R. 12 (1) (a) of Kerala 
Civil Services (Classification, Control and Appeal) 
Rules empowers the Government to suspend 
a public sen-ant pending enquiry into his con¬ 
duct. See Kerala Civil Sen-ices (Classification, 
Control and Appeal) Rules (1957), R. 12 (1) (a). 
AIR 1958 Ker 374 (DB). 

SECTION 3 

Ss. 3, 8, 21 and 22 — ‘Court’, meaning ol 

— Tests to determine — Commissioner appointed 
under Act 37 of 1850 is not a Court within the 
meaning of the term as used in the Contempt of 
Courts Act — (Evidence Act (1872), S. 3) — (Penal 
Code (I860), Ss. 19 and 20) — (Words and Phrases 

— Court ) — AIR 1954 Pat 289, Reversed — AIR 
1951 Punj 49, Overruled — See Contempt of 
Courts Act (1952), S. 3. 1956 Cri LJ 156: AIR 
1956 SC 66. 

-S. 3 — Scope — Purpose of inquiry under the 

Act — Procedure — The only purpose for which 
an inquiry under the. Public Servants (Inquiries) 
Act could be made/ is. to help Government to 
come to a definite conclusion regarding the mis¬ 
behaviour of a public servant and thus enable it to 
determine provisionally ? the punishment which 
should be imposed on him prior to giving him 
a reasonable opportunity of showing cause as is 
required by Art. 311 (2) of the Constitution — See 
Constitution of India, Art. 227. AIR 1959 Andh 
Pra 497 (DB). 

--Ss. 3, 21 — Scope — Fundamental. Rules 

and Assam Subsidiary Rules,. R. 6. 

The fundamental rules have been framed by 
the State of Assam in the exercise of the powers 
vesting in it under the Government of India Act. 
It has provided for the delegation of its powers 
for administrative efficiency and needs. The 
Public Servants (Enquiries) Act does not provide 
for any such delegation. But as the Government 
acting under the provisions of the Government of 

elegate its authority there is no 
>etween R. 6 of the Funda- 
the provisions of the Public 


— — ~-- 

India Act could c 
essential conflict 
mental Rules and 


Servants (Inquiries) Act, 1850. 

It is true that the Act merely provides for an 
inquiry and report and not for final decision. But- 
the Fundamental Rules which are complementary 
complete the picture in this respect by providing 
that the final decision may be given by any 
authority exercising delegated powers. The Gov¬ 
ernment when framing the rules has given this 

E lower of delegation, to itself and in doing so it 
las not exceeded its rule making power. 

Held, that the authority' of the Government 
having been validly delegated, the Deputy Com¬ 
missioner was virtually exercising powers of 
the State Government when suspending and direct¬ 
ing the compulsory retirement of the petitioner. 
ILR (1955) 7 Assam 410: AIR 1956 Assam 12 
(14) (Pt A) (Pr 8) (DB). 




SECTION 8 

—Ss. 8, 3, 21, 22 — ‘Court*, meaning of — 
Tests to determine—Commissioner appointed under 
Act 37 of 1850 is not a Court within the mean¬ 
ing of the term as used in Section 3 of Contempt 
of Courts Act — (Evidence Act (1872), Section 3) 
— (Penal Code (1860), Sections 19 and 20) — 
(Words and Phrases — ‘Court') — AIR 1954 Pat 


289, Reversed _ AIR 1951 Punj 49, Overruled. 

,^r C n" tC , ,n , pt .-°J Courts Act < 1952 >> Section 3. 
19o6 Cn LJ 156: AIR 1936 SC 66. 

— S -„ 8 — Commissioner under Act is ‘Courf 
subordinate to High Court within the meaning of 
Section 3 of the Contempt of Courts Act, 1952. 

.o-. S?? 1te ¥ m , p L? f Courts Act (1952), Section 3 
19j>4 Cn LJ 942: AIR 1954 Pat 2S9 (DB). 

[Reversed in AIR 1956 SC 66,] 

--S. 8 — Contempt of Courts Act (1926), Sec- 

tion 2 — Commissioner acting under Public Ser- 
y, a - n J?. Inquiries Act is a Court — Evidence Act 
jJ 8 .! 2 • Section 3. See Contempt of Courts Act 
< 1928 *- Sect'on 2. 52 Cri LJ 950 : AIR 1951 Punj 
49 (DB). 

[Overruled m AIR 1956 SC 66.] 

--S. 8 — ‘Protection*, meaning of. 

The word protection as used in Section 8 of 
the Act cannot he construed in the wider sense 
of protection bv the H. C. from contempts. In 
using that word the legislature had in mind the 
meaning of that word as used in the Judicial 
Officers Protection Act passed previously in the 
same year. 53 Pun LR 178: 52 Cri LJ *950: ILR 
(1951) Punf 362: AIR 1951 Punj 49 (50) (Pt B) 
(Pr 4 ) (DB). 

[Overruled on another point in AIR 1956 SC 

66 .] 

SECTION 11 

-S. 11 — Public servant subject to All India 

Services (Discipline and Appeal) Rules, 1955 — 
Member of Indian Civil Service — Enquirv 
against him under the Act — No violation of 
Art. 14 of the Constitution. See Constitution of 
India, Article 14. (1961) 63 Pun LR 7S0. 

-Ss. 11. 15, 16, and 19 — Inquiry under Act 

against public servant accused of offence — No 
violation of Article 20 (3). See Constitution of 
India, Article 20 (3). (1961) 63 Pun LR 7S0. 

SECTION 13 

-5. 13 — Scope — Compliance — Documents 

admitted without objection by accused — (Evi¬ 
dence Act (1872), Section 167). 

If a formal proof was waived and some of the 
documents were taken in evidence when i their 
proper custody was proved, there was no such 
violation of the rules of evidence as would justify 
the Court to hold that the enquiry was not in 
conformity with the provisions of the Public Ser¬ 
vants (Inquiries) Act, 1850. AIR 1956 Pat 3S4 
(396) (Pt H) (Pr 31) (DB). 

SECTION 15 

-S. 13 — Section 15 does not contravene 


Article 20 (3). See Constitution of India, Art. 20 (3). 
1963 Cur LJ (SC) 105: 1964 SCD 1: (1964) 1 
SCA 313: (1964) 4 SCR 204: 1964 (1) Cri LJ 

_S. 15 — Public Servant subject to All_ India 

Services (Discipline and Appeal) Rules, 1955 # — 
Member of Indian Civil Service — Enquiry 
against him under the Act — No violation of 
Article 14 of the Constitution. See Constitution of 
India. Article 14. (1961) 63 Pun LR 780. 

-S. 15 — Inquiry under Act against public 

servant accused of offence — No violation of Arti¬ 
cle 20 (3) of the Constitution. See Constitution 
of India, Article 20 (3). (1961) 63 Pun LR 780. 

SECTION 16 

_S. 16 — Accused examining himself as wit¬ 
ness — If illegal — (Oaths Act (1873), Sec. 5.) 

Per Das. C. J.—None of the provisions ot the 
Public Servants (Inquiries) Act, 1850, say any¬ 
thing as to whether the accused person can exa- 
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min/* himself as a witness or not. There was no 
violation of the provisions of the Public Servants 
(Inquiries) Act. 1850 when the accused came and 
was examined as defence witness nor were the 
provisions of Section 5, of the Oaths Act violated 
fn such a case. AIR 1956 Pat 834 (395) (Pt C) 
(Pr 30) (DB). 

_ 5 . 1G — Inquiry under the Act against 

public servant accused of offence — No violation 
Article 20 (3) of the Constitution. See Consti¬ 
tution of India. Article 20 (3). (1961) 63 Pun LR 
780. 

_S. 16 — Scope of — No objection to examine 

every * tem °* evidence. 

There is nothing in the wording of Section 16. 
to warrant such an assumption, that the enquiry 
Commissioner is obliged to examine every item 
of evidence which the defence wishes to call. 
Ever)' Court, tribunal or enquiry officer has the dis¬ 
cretion of disallowing irrelevant or unnecessary evi¬ 
dence. JLR (1956) Punj 236: AIR 1956 Punj 58 
(70) (Pt K) (Pr 40) (DB). 

SECTION 17 

-Ss. 17 (1) (b), 49 — Document merely evi¬ 
dencing severance of status and fixing shares of 
coparceners in joint property — No partition of 
property by metes and bounds effected there¬ 
under — Document is no compulsorily registrable 
and would not come within the mischief of Sec¬ 
tion 49. AIR 1958 SC 706. Followed. (I9G4) 30 
Cut LT 168 (Orissa). . 

; SECTION 19 •. I 

-S. 19 — Public servant subject to All India 

Services (Discipline and Appeal) Rules, 1955 — 
Member of Indian Civil Service — Enquiry against 
him under the Act — No violation of Art. 14 of 
the Constitution. See Constitution of India, Arti¬ 
cle 14. (1961) 63 Pun LR 7S0. 

SECTION 21 • ... 

•-Ss. 21, 3, 8, 22 —.•'Court', meaning of — 

Tests to determine — Commissioner appointed 
under Act 37 of 1850 is not a Court within the 
meaning of the term in Section 3. of Contempt of 
Courts Act, 1952 — (Evidence Act (1872), S. 3) 
r;. (Penal Code (1860), Sections 19 and 20) — 
Words and Phrases — •Court’) — AIR 1954 Pat 
289, Reversed — AIR 1951 . Punj 49,, Overruled. 

°* Courts., Act. (1952), Section 3» 
1958 Cri LJ 156: AIR 1956 SC 66. 

* • 

-Ss. 21 and 3 — Scope — Fundamental Rules 
sod Assam Subsidiary Rules,. R. 6. : 

, i» . •' 

f Fundamental Rules (Assam) have been 
framed by the State of Assam in the exercise of 
powers vesting in it under the Government of 
India Act. .It has provided’ for the delegation cf 
115 ^ f°r administrative efficiencv And needs. 
%nVi e ? u ™ie 1 Servants (Inquiries) Act does not pro¬ 
vide for any such delegation. But as the Gov¬ 
ernment acting under the provisions of the Gov- 
rament of IndiA Act cbula delegate its authority 
tkll 16 !? i no ® ssen ^ ia l -conflict between Rule 6 of 

Rules and the provisions of the 

WnL^^te'Ohqtiifies) Act, 1850). v See Public 

AWoA qumes) ' Act , < 37 of 185 °)> Section 3. 
AIR 1056 Assam 12 (DB). . 


_§ 21 _ Bias — Personal interest of Judge 

— Proof of bias — Bias alleged against Commis¬ 
sioner appointed under Public Servants (Inquiries) 
\ ct _ No one is allowed to be a judge m his 
own cause. The rule applies and has 
been asserted not only in the case ot 
Courts of justice in the proper sense but also in 
the case of administrative tribunals who are re¬ 
quired to act judicially. 

But there is a sharp distinction between a case 
of pecuniar)' interest and a case of non-pecumary 
interest. 

A mere possibility .of bias is not enough to dis¬ 
qualify a judge however. See Constitution of India, 
Article 226. AIR 1955 Pat 131 (DB). 

- SECTION 22 ’ 

11 •*. , • • 

•-Ss, 22, 3, S and. 21 — ’Court meaning of 

— Tests to determine — Commissioner appointed 
under Act 37 of 1850 is not a Court within tho 
meaning of Section 3 of Contempt of Courts Act, 
1952 — (Evidence Act (1872), Section 3) — (Penal 
Code (I860), Sections 19..and 20) — (Words and 
Phrases — 'Court') —AIR 1954 Pat 2S9, Rever¬ 
sed — AIR 1951 Punj 49, Overruled. See Con¬ 
tempt of Courts. Act (1952), Section 3. 1956 Cn 
LJ 156: AIR 1956 SC 66. : 

-S. 22 — Commission — Nature of. 


It is apparent from Section 22 of Act (37 
of 1850k that the Commission is in the nahird 
of an advisory body find not a Court or Tribunal 
in the strict sense of the term and his report is 
not binding 6n the parties or even on the Govem r 
ment. It is open to-the Government ta direct 
the Commission to take further evidence or to 
ask for further explanation.'* ILR (195$)' 8 Assam 
91: AIR 1957 Assam 77 (82) (Pt H) (Pr 15) (DB); 

- • SECTION 23 

i 

• • i 

% -Ss. 23, 2 and Preamble — ‘Removable from 

his appointment* — Interpretation — I. C. S. Offi¬ 
cer serving with State Government — State Gov¬ 
ernment is competent ' to initiate inquiry against 
sue!} officer under Section 2 read with Sec. 23 —* 
There has always been a key furnished by. Sec¬ 
tion 23, to the solution *of the question which 
government should. take Action and it has not 
been necessary to go to omer statutes. — (Words 
and - Phrases, —, Remove). See r Public Servants 
(Inquiries) Act ’(37 of 1850), Section 2*. AIR 1964 
SC 295,' ‘ . ' . 


_ is. 23 and 2 — 1. C. S. Officer employed 
under State — State Government can direct en* 
quiry against him unde* Section 2. . . . / 

Where an I. C. S, officer js employed under 
the State Government ‘therfc is nothing in the Con¬ 
stitution which abrogates the authority of the 
State Government to direct an-inquiry against him 
under S. 2. The special method of recruitment of 
the Officer 1 to the service does not warrant *the 
view that the officer is not emploved trader the 
State Government, in connection with thfc affairs 
of* which he was serving. See Publfc Servants 
(Inquiries) Act (37 of 1850), Section 2. AIR 1960 
SC 493, 

C ’lb: .7 . I • . . "W - 

~ • il o — Member of I. C. S. emploved uttdet 
Punjab Government — Punjab State Government 
js competent to direct inquiry under the Act 
against him — Appointment of a Judge of Punjab 
High Court as Commission of Inquiry by Gover¬ 
nor with approval of Government of India is 
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PUBLIC SERVANTS (INQUIRIES) ACT (1850), S. 23 


valid. See Public Servants (Inquiries) Act (1850), 
Section 2. (1961) 63 Pun LR 7S0. 

-S. 23 — Dismissal of public servant — Peti¬ 
tion under Article 226 — Scope of enquirv — 
(Civil Services (Classification, Control and Appeal) 
Rules, Rule 55). See Constitution of India. Arti¬ 
cle 226. AIR 1956 Punj 58 (DB). 

——Ss. 23 and 2 — Civil servant employed 
under State Government — Power of State Gov¬ 
ernment to order public enquiry — Irregularity in 
ordering inquiry — Effect — Such an irregularity 
entitles the public servant to claim that the en¬ 
tire proceedings should be quashed and that the 
order which is based on those proceedings should 
be quashed — (Civil Services (Classification, Con¬ 
trol and Appeal) Rules, Rules 52, 55). See Public 
Servants (Inquiries) Act (37 of 1850), Section 2. 
AIR 1956 Punj 58 (DB). 

PUBLIC SERVICE COMMISSION 
See (1) Bengal Public Service Commission Re¬ 
gulation (1937). 

(2) Constitution of India, Articles 316, 323 

and 378. 

(3) Pepsu Public Service Commission (Limi¬ 

tation of Functions) Regulation 
(1951). 

(4) Pepsu Public Services Commission Ordi¬ 

nance (6 of 2006 Smvt.), and 

(5) Statutory. cross-references under “Consti¬ 

tutional Law — Services.*' 

PUBLIC SERVICE COMMISSION CONSULTA¬ 
TION REGULATION (1952) 

—--Case arising after promulgation of the Regu¬ 
lation — Consultation — Necessity. 

There is no force in the contention that be¬ 
cause these Regulations had not come into 
force at the time of commencement of the in¬ 
quiry against the petitioner, consultation with the 
Commission was necessaiv, for it is only when 
the Government is satisfied that disciplinary ac¬ 
tion is necessary that such consultation has to be 
made. In this case the stage was reached 
long after the Regulation were promulgated. These 
Regulations must therefore govern the case. See 
Constitution of India, Art. 320 (3). AIR 1956 
Trav-Co 158 (159) (Pt B). 

REGULATION 7 

-Regn. 7 and Annexure HI, Cl. 6 — Validity 

Powers of Rajpramukh to make regulations — 
‘Other services and posts' — Construction of — 
(Words and Phrases — ‘Other services and posts') 
See Constitution of India, Article 320 (3) (e), Pro¬ 
viso. AIR 1956 Trav-Co 158. 

ANNEXURE III, CLAUSE 6 

■ -- Annexure III, Cl. 6 and Regn. 7 — Validity 
— Powers of Rajpramukh to make regulations — 
‘Other services and posts* — Construction of — 
The expression ‘other services and posts cannot 
mean services and posts other than civil services. 
See Constitution of India, Article 320 (3) (e). Pro¬ 
viso. AIR 1956 Trav-Co 158. 

PUBLIC SERVICE VEHICLES 
Defined _ „ _ 

See Motor Vehicles Act (1939), S. 2 (2o). 

PUBLIC TEMPLE 

See (1) Bombay Harijan Temple Entry Act 
(1947) 


(2) C. P. and Berar Temple Entry (Autho- 

nsation) Act (41 of 1947). 

(3) Civil P. C. (1908), S. 92. 

(4) Hindu Law — Religious Endowment. 
(o) Madras Hindu Religious and Charitable 

Endowments Act (1951). 

(6) Madras Hindu Religious Endowments 

Act (2 of 1927). 

(7) Madras Temple Entry Authorisation Act 
(5 of 1947). 

(8) (Orissa) Puri Jagannath Temple Admi¬ 

nistration Act (14 of 1952). 

(9) (Orissa) Shri Jagannath Temple Act 

(11 of 1955). 

(10) Religious and Charitable Endowments. 

(11) Religious Endowments Act (1863). 

(12) Untouchability (Offences) Act (1955), 

S. 3. 

PUBLIC THOROUGHFARE 
See Civil P. C. (1908), S. 91. 

PUBLIC TRUST 

See (1) Civil P. C. (1908), S. 92. 

(2) Hindu Law — Religious Endowments. 

(3) Income-tax Act (1922). S. 4. 

(4) Madhya Pradesh Public Trusts Act (30 

of 1951). 

(5) Madras Hindu Religious and Charitable 

Endowments Act (1951). 

(6) Madras Hindu Religious Endowments 

Act (1927). 

(7) Mahomedan Law — Wakf. 

(8) Religious and Charitable Endowments. 

(9) Religious Endowments Act (1863). 

(10) Trusts Act (1882). 

PUBLIC UTILITY SERVICE 

Defined. 

See Industrial Disputes Act (1947), S. 2 (n). 

PUBLIC WAKFS (EXTENSION OF LIMITA¬ 
TION) ACT (29 of 1959) 

SECTION 3 

-S. 3 — Hyderabad Limitation Act (2 of 

1322 F), Section 29 (c) — Part B. State Law's Act 
(1951), Section 30 — Pre-existing rights relating 
to wakfs — Scope — Applicability and effect of 
Public Wakfs (Extension of Limitation) Act — 
Recovery of wakf property — Limitation appli¬ 
cable. See Hyderabad Limitation Act (2 of 13-2 F), 
Section 29 (c). (1963) 1 Andh LT 465. 

PUBLIC WAY 

See (1) Civil P. C. (1908), S. 91. 

(2) Tort. 

Dancer or obstruction to _ 

See (1) Criminal P. C. (1898), S. 133. 

(2) Penal Code (1860), S. 283. 

Procession, right to take out. 

See Statutory cross-references under Proces¬ 
sion”. 

R< See *(1) Motor Vehicles Act (1939), Ss. 116 and 
(2) Penal Code (1860), Ss. 279, 304-A. 

PUBLIC WORSHIP 

See (1) Civil P. C. (1908), Ss. 9, 92 and 

(2) Statutory cross-references under mono 
temple". 

PUCCA ADITHIYA OR ARHATIA 
See Contract Act (1872), Ss. 30, 18-, 211, -19- 

PUDUKOTTAI VILLAGE PANCHAYAT REGU¬ 
LATION (3 of 192o) 

See under Panchayats. 


PUERPERAL INSANITY 
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PUERPERAL INSANITY 
See Penal Code (1860), S. 84. 

PUNISHMENT 

See (1) Constitution of India. Arts. 30, 310-311. 

(2) Criminal P. C. (1898), Ss. 31-35, 562. 

(3) Penal Code (1860), Ss. 53, 55, 57, 59, 

60, 64, 65. 67, 70, 71, 74 and 75 and 

(4) Statutory cross-references under "Crimi¬ 

nal Trial — Sentence”. 

PUNITIVE POLICE 
See Police Act (1861), S. 15. 

PUNJAB AGRICULTURAL PRODUCE 
MARKETS ACT (5 of 1939) 

SECTION 2 

■ Ss. 2 and 4 — ‘Market’ — Meaning of — 
Notified market area — Distinction. 

The expression "market” as defined in Sec. 2 
means a Building, block of buildings, enclosure 
or other area which may be so notified in accord¬ 
ance with the rules made under this Act A 
market is clearly distinguishable from a “Notified 
market area,” that is an area notified under the 
provisions of Section 4. (1957) 59 Pun LR 628: 
ILR (1958) Punj 2S6. 

■ SECTION 4 

—-S. 4 — "Market’ — Meaning of — Notified 
market area ~ Distinction. 

Market is clearly distinguishable from a “noti¬ 
fied market area” that is an area notified under 
the provisions of S. 4. (1957) 59 Pun LR 628. 

SECTION 9 

>—S ; 9 — Object of Act — Power of market 
committee to restrict place of sale. 

n> i'? e .. Act was enacted to provide for the better 
regulation of the purchase and sale of agricul- 
tural produce in the Punjab and for that pur- 
P“ e , ,0 establish markets and to make rules and 
Dye-laws for their proper administration. It would 

to h«UA g * the °, b,ect of Act Courts were 

£ ffte art* am 5* 

SECTION 19 

against mI* w’ ^ — Suit for injunction 

covering resfra ining it from re¬ 

illegal 8 anl? i e »L fee - s on 8r oun ^ Mat levy was 
Ult ? vires . - Jurisdiction of Civil 

srvryr* r D Ru i° «* *** * ^- 

Punj 420 S (DBh lVj C> (1908) ’ S ‘ 9 ‘ AIR 1962 

SECTION 23 

23, 19, 27, 31 — Civil P C S 9 _ 

<ted Pm°d * mp w iec l! y barred> — Punjab Agri- 
and 51 Markets Rules (1940). Rr. 19A % 

Committee - or V?» u ? cbon gainst Market 

fees on ®*J! eS j ai 5! n * ^ om recovering market 

vires — ‘jSdlelSn* r^® 8 ® 1 and ^ 

— Rule -° f C f VI f. C 0 *^ not barred 

P. C. (lflfua *1* , of Section 31. See Civil 
’ (1808a Section 9. AIR 1962 Punj 426. 

j- fc.j SECTION 27 

J 7, I * 9 * 23 and 31 — Civil P C S 9 
« impliedly barred’ _ Punfe Agri 



cultural Produce Markets Rules (1940), Rr. 19A (4> 
and 51 — Suit for injunction against Market 
Committee restraining it from recovering market 
fees on ground that levy was illegal and ultra 
vires — Jurisdiction of civil Court not barred — 
Rule 51 is ultra vires of Section 31. See Civil 
P. C. (1908), Section 9. AIR 1962 Punj 426. 

-Ss. 27, 28 — Construction as to scope — 

Bye-law 9-A, framed by Tam Taran Market Com¬ 
mittee — Validity — (Punjab Agricultural Produce 
Markets Rules (1940), R. 31) — (Interpretation 
of Statutes). 

The principle of interpretation that the exjpresa 
mention of one thing implies the exclusion of an¬ 
other is not a rule of law but a rule of con¬ 
struction. If the rejection of the maxim wilP 
serve the purpose for which the statute was en¬ 
acted or will accomplish beneficial results, the- 
maxim must be rejected. Thus the State Govern¬ 
ment may have empowered, under Rule 31 of the 
Punjab Agricultural Produce Markets Rules, 1940, 
market committees to prescribe the places at which 
tobacco may be sold and declared that other agri¬ 
cultural produce may be weighed and measured 
anywhere in the notified market area, but they 
have imposed no restriction on the power of 
market committee to make bye-laws under S. 27, 
or to make any bye-laws concerning the regula¬ 
tion of business or the conditions of trading under 
Section 28. The expressions ‘regulation of busi¬ 
ness' and ‘conditions of trading’ are wide enough 
to embrace a bye-law of the nature of the bye¬ 
law No. 9-A. which the market committee of Tam 
Taran had framed, restricting the sales of cottorv 
to markets alone and not allowing sales in the 
premises of the ginning factories as, in its view 
it was necessary for the protection of the inter¬ 
ests of the traders that the sales of cotton should 
be made only within the limits, of the market 
The bye-law therefore could .not be said to be 
inconsistent with the Act or with the rules framed 
thereunder. (1957) 59 Pun LR 628: ILR (1958)* 
Punj 286. 

SECTION 28 

“ S-. 2® — The State Govt have not imposed 
restrictions on the powers of the market com¬ 
mittee to make bye-laws under S. 27 or to make a 
bye-law concerning the regulation of business or 
the conditions of trading under Section 28. See 
Punjab Agricultural Produce Markets Act (5 ot 

Si (1957) 59 Pnni LR 62S ‘ rLB 

SECTION 31 

-t£l 81 ’, 19 * 23 27 C\vil P. C.. S. 9 — 

jjPjJ Produre^larkels Rdes (194oT Rn WA 

ass 

few on ground that levy was illegal and ultra- 
Rule 51 ° f Cl r d o C ° Urt not — 

PC. 5 ,‘i Atsjpk “Lfsa SUV* 

PRODUCE MAR- 
PREAMBLE 

—-Preamble, S. 43 —■ Exclusion of use nf u-j 
scales as provided by Section 43 (2Wx) is not 
inconsistent with object of Act as • 

preamble. 66 Punj LR 836- ILR IHrai o n “1 
523, AIR , 96 5 Pmj S3 <JS) (Sgf 

SECTION 3 

“j? as ru- -as 
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PUNJAB AGRI. PRODUCE MARKETS ACT (1961), S. 10 


-Punjab Act 5 of 1939 — Removal is deemed to 
be one under Section 15 of the present Act so 
as to amount to a disqualification under S. 3 (5) 
See Punjab Agricultural Produce Markets Act (23 
of 1961), Section 15. (1965) 67 Pun LR 914: AIR 
1966 Punj 139 (DB). 


SECTION 10 


-S. 10 (2) — Notice under Section IQ (2) — 

Punjab Agricultural Produce Markets Act 1961 by 
•Chairman — Market Committee suspending licence 
of petitioner for period of fifteen days — Writ 
petition against order — Expiry of period of sus¬ 
pension — Writ petition becomes infructuous. See 
Constitution of ,India. Article 226. (1965) 67 Pun 
LR 66 . 


-S. 10 (2) — Mere show cause notice why 

license • of petitioner should not be suspended — 
No final orders • passed — Writ petition is pre¬ 
mature. See Constitution of India, Article . 226. 
(1965) 67 Pun LR 66 . 

-S. 10 — Petition for setting aside election to 

Market Committee under Punjab Agricultural Pro¬ 
duce Markets Act (23 of 1961) — Grounds 
vague .—• Election will not be set aside. See 
Constitution of India, Article 226. (1964) 66 1 Pun 
LR 1000. 


-S. 10 — Quo warranto — Delay — Rejection 

of nomination paper of one of candidates to elec¬ 
tion — Other candidates acquiescing in order and 
taking part in election — Declaration of result of 
election — Defeated candidate applying for writ 
of quo warranto — Discretion to issue writ re¬ 
fused. See Constitution of India, . Article 226. 
(1964) 66 Pun LR 1000. 


SECTION 13 


-Ss. 13, 37, 40 — Writ in election dispute 

— Exercise of jurisdiction . by High Court — 

Punjab Agricultural Produce Markets (Gene- 
?al) Rules (1962),, Rule 21 — Rule is direc¬ 
tory and not mandatory — Renewal of licence 
after prescribed period does not invalidate licence 

— Writ petition against acceptance of nomination 

paper of a candidate on ground that he was not 
a valid licence holder — Interference by High 
'Court. See Constitution of India. Article 226. 

67 Pun LR 665: 1965 Cur LJ 488: ILR (1965) 

2 Punj 65.' 


SECTION 15 


-S. 15 — Constitution of India, Article 14 —- 

‘Election of Members — Disqualification on ground 
of misconduct — Provision disqualifying member 
permanently though severe is not unconstitutional 
— Interpretation of Statutes — Section being 
plain, cannot be construed to limit disqualification 
to particular period. See Constitution of India, 
Article 14. (1965) 67 Pun LR 914: AIR 1966. Punj 
139 (DB). 


-S, 15 — Constitution of India, Art. 14 .Dis¬ 
crimination — Discrimination alleged on ground 
that only members of - Market Committees under 
the Act incur permanent disqalification tor mis¬ 

conduct' unlike members of other local bodies like 
Municipal Committees — Held that offices o 
members under two Acts cannot be equated and 
no discrimination can be alleged. See Constitution 

of India, Art. 14. (1965) 67 Pun LR 914: AIR 1966 

Punj 139 (DB). - ^ , 

-Ss. 15 and 47 and 3 (5) - Remova of 

member for misconduct under Section 11 °1 tn ® 
repealed Punjab Act V of 1939 — Removal is 


deemed to be one under Section 15 so as to 
amount to a disqualification under Section 3 (5). 
Decision in Civil Writ No. 1563 of 1963, dated 
5th January, 1965 (Punj), Affirmed. 67 Pun LR 
914: AIR 1966 Punj 139 (140) (Pt C) (Pr 2) (DB). 


SECTION 43 


--$.* 43 and Preamble —Exclusion of use of 

handscales not inconsistent with object of Act 
as disclosed in Preamble. See Punjab Agricul¬ 
tural Produce Markets Act (1961), Preamble. AIR 
1965 Punj 33 (DB)._ 


SECTION 44 


-S. 44 — Bye-laws under — Validity — Bye¬ 
laws to be valid must be made strictly in accord¬ 
ance with Section 44. 


"In the sphere of delegation of legislative power, 
the manner, prescribed for exercising the delegated 
power can be presumed to be directory, and in¬ 


deed, such delegated’ power must he exercised 
strictly as directed or not at all. There is close 
connectmn between delegated legislation and Rule 
of law. Bye-laws having been made under the 
delegated power of legislation under Section 44, 
in order to be valid and to have the force of law, 
must be made strictly in accordance with the said 
section and in pursuance of the authority dele¬ 
gated thereby. Where the Chairman of the Board 
jnejelv complied with the provisions of S. 44 (3) 
fa) ancf sub-sections (b), (c); (d) and (e) were clear¬ 
ly iernored by him, the bye-laws* must be held 
not to have beert made in accordance with law 
delegating the power so as to be of binding effect. 
66 Pun LR 836: ILR (1964) 2. Punj 523: AIR 
1965 Punj 33 (38, 39) (Pt C) (Prs 12, 13, 14, 15) 

(DB). « '/ :: : 

SECTION 47 


_S. 47 — Removal of member for misconduct 

under Section 11. of repealed Punjab Act 5 of 
1939 — Removal is deemed to be one under Sec¬ 
tion 15' of the new Act by virtue of Section 47 
of the new Act. See Punjab Agricultural Produce 
Markets Act (23 of 1961). Section 15. (1965) 67 
Pun LR 914: AIR 1966 Punj 139 (DB). 


PUNJAB ACRICULTUR AL PR°DUCE M AR- 
KETS (ELECTION TO MARKET COMMITTEES) 

RULES (1961) 


v I RULE 8 

_n g _ Requirement of attaching deposit 

receipt to nomination papers - ReqmrernerJ is 
only directory - Actual* denos.t of security £ 
substantial compliance with rule - AIR 9o6 Sc 
140 Rel on. 1965 Cur LJ 398: ILR (lyuoj * 
Punj 270: AIR 1965 Punj 505 (506) (Pr 3). 


RULE 9 


__r 9 — Quo warranto — Delay — Rejection 

of nbminafibn paper oh one of cmdttate!i tc, de* 
tion _ Other candidate acquiescing in order ana 
taking part in election - Declaration of result o 
election — Defeated candidate applying for; " rl 
of quo warranto — Discretion to _ ,ssue I , 6 wr j| g gA 
fused. See Constitution of India. Art. 226. 

66 Pun LR 1000. 


PUNJAB AGRICULTURAL PRODUCE MA R - 
KETS (CENTRAL) RULES (1962) 

RULE 21 , 

_n 21 — Rule is directory and not mandatory 

Zlenewal of licence after prescribed period does 


PUNJAB AGRICULTURAL PRODUCE MARKETS (CENTRAL) RULES (1962), R. 24 
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not invalidate licence. See Constitution of India, PUNJAB ALIENATION OF LAND ACT (CEN- 
Art 226. 1965 Cur LJ 4S8: (1965) 67 Punj LR TRAL ACT 13 of 1900) 

€65 ' RULE 24 SECTION 2 

_R. 24 (12) and (14) — Bye-laws of Market •-Ss. 2 (5), 14 and 6 (I) (a) — Sale by agri- 

Committee (Kurali), Bye-law 13 (1) — Rule and culturist to non-agriculturist when Act was in 
the bye-law. forcing dealer who was a kutcha force — Sanction under S. 14 not obtained — 
Arhatiya to charge commission from the buyei Sale not liable to be treated as mortgage after 
rather than the seller — Rule cannot be consider- repeal of the Act — Risaldar Major Amar Singh v. 
ed as restriction on arhatia’s right to carry on his R. L. Agaarwal, 62 Punj LR 115: ILR (1960) 1 
trade — .Even if it be held that sub-rules (12) Punj 791: -AIR 1960 .Punj 312 (315) (Pt A) (Pr 7) 
and (14) impose any restrictions on fundamental (FB). 

right to carry on his trade, these restrictions are -S. 2 (3) — Agricultural land diverted to non- 

reasonable and are therefore protected under agricultural purpases prior to sale for a period 
Cl. ( 6 ) of Art. 19 of the Constitution — Restric- exceeding one and a half vear — Cannot bo 
tions imposed by the sub-rules moreover advance treated as land defined • in sub-sec. (3) of S. 2, 
the objects of the legislation under which they Punjab Land Alienation Act — Right of pre-emp- 
are framed and as such must be regarded as roa- tion — Material date to determine nature of land, 
sonable in the <■ircuiristances — (Constitution o( See Punjab Pre-emption Act (1 of 1913), S. 3. 

lon'crw 'r ii 6 ' 9 ? 9 „ I? 300 and AIR U959) 61 Punj LR 716. 

1962 SC 9i, Foil. 60 Punj LR S87: ILR (1963) 2 

Punj 765 (DB). SECTION 3-A 

. 0 -S. 3-A — Jurisdiction of • Deputy Commis- 

-Rr. 25 and 26 — Validity — Does not con- sioner — Deputy Commissioner held had no 

travene Art. 19 (1) (f) of Constitution. See Consti- jurisdiction to decide the case. AIR 1955 NUC 
«» of India, Art. 19 (1) (g). AIR 1965 Punj (Punj) 1379. 

™ ®B). -S. 3-A — Jurisdiction of Deputy Commist 

RULE 26 . sioner and Civil Court — (Constitution of India. 


Zr-,5; 20 vT ,£ onstit, ^° n of India. Art. 19 (1) 
m /< ydrfjfir — Does not contravene Art. 19 

Amt tunin’m™ “ f India ' A "' 19 <1)(8 ’' 

• • • 

P RULES A (iSo) ULTURAL PR0DUCE MA RKETS 

' RULE 19-A 

Z~££’ .} 9 -A ^«) and 51 — Suit for injunction 
against Market Committee restrainine it from re- 

S!" 8 j ar ^'‘ fees on ground that levy was 

3 Zi Ultr ? “ J ,ms diction of civil 
U>urt not barred — Rule ol is ultra vires of S. 31. 

Sgj5! P - C - (1908), s. 9. AIR 1962 Punj 

RULE 31 

fif 77 f*“ s " ot im Posed restrictions on the 
Power of Market Committee to make bye-laws 

of ^ n* “7 an [J'^.28 — Constitution and scopq 

CommiMee’ aW J'« fram F d b >’ , Tam Tamn Market 
^ommittee restricting.'the .sales of cotton to 

5iah fc 77. V .™y, ~ ultra vires. See 

19391 c ^r CU,tu i?i Produce Markets Act (5 of 

*»39), S. 27. , (1957), 59 Punj. LR 628. ■ 

RULE 51 

51 , and 19-A (4) — Civil P. C., S. 9 

AfrricuC S y P °i imp Ji e<, , l>r : ’ barxed ’ —■■ Punjab 

Markets Act (5 of 1939), 

Market *ComL>T^ 31 TT Sult for injunction against 
market S. mm ‘ tee ' rosjraunng it from recovering 

ultra tires °i, ! ? r ^‘" d lbn c t ! c ^\ was illegal and 
— n..ip r. . Jurisdiction of civil- Court not barred 

p;: c i u Q 1,ta V™ of s 31 - See CivU 

.* V- US08), s. 9. AIR 1962 Punj 426. 

Pl C32 A oF i A 981) IGULTURAL UNIVERSITY ACT,’ 

SECTION 6 ! 

(n~ex6rc^e^if ’ 30 29, f (U—Statutes framed 

with Soari^n . c onfe'red by S. 30 (l)'read 
discipW ’mo' —. R- 2 — Requirements of 

Km maintenance of discipline , — 


•-Ss. 2 (5), 14 and 6 (1) (a) — Sale by agri¬ 

culturist to non-agriculturist when Act was in 
force — Sanction under S. 14 not obtained — 
Sale not liable to be treated as mortgage after 
repeal of the Act — Risaldar Major Amar Singh v. 
R. L. Agaarwal, 62 Punj LR 115: ILR (1960) I 
Punj 79lT AIR 1960 Punj 312 (315) (Pt A) (Pr 7) 
(FB). 

-S. 2 (3) — Agricultural land diverted to non- 

agricultural purposes prior to sale for a period 
exceeding one and a half year — Cannot bo 
treated as land defined • in sub-sec. (3‘* of S. 2, 
Punjab Land Alienation Act — Right of pre-emp¬ 
tion — Material date to determine nature of land 
See Punjab Preemption Act (1 of 1913), S. 3. 
(1959) 61 Punj LR 716. 

SECTION 3-A 

-S. 3-A — Jurisdiction of • Deputy Commis¬ 
sioner — Deputy Commissioner held had no 
jurisdiction to decide the case. AIR 1955 NUC 
(Punj) 1379. 

-S. 3-A — Jurisdiction of Deputy Commit 

sioner and Civil Court — (Constitution of India, 
Art. 226). 

Under S. 3-A three tilings seem to be neces¬ 
sary to give to the Deputy Commissioner the juris¬ 
diction. There should be a (1) a debtor, (2) a cre¬ 
ditor and (3) that the effect of the transaction 
should be to pass the beneficial interest to such 
creditor. Before the Deputy Commissioner can 
give a . decision it has to i be r determined whether 
the above three conditions have been fulfilled and 
if they, are not fulfilled the jurisdiction of the De¬ 
puty Commissioner does not arise and. in any case, 
it is for the courts of general jurisdiction to de¬ 
cide as to whether the conditions for giving juris¬ 
diction to the Deputy Commissioner nave arisen 
or not. 

In any case, the High Court has jurisdiction 
under Art. 226 of the Constitution to quash orders 
passed by judicial or quasi-judicial bodies which 
are contrary to law and even if the Deputy Com.' 
missioner were to decide* the matter would be 
subject to the jurisdiction qf the High Court and 
fto amount of taking away the jurisdiction of Civil 
Courts can deprive the High Court of its jurisdic¬ 
tion under the Constitution which was framed 
by the Constituent * Assembly representing the 
people of this country. 

The Punjab Alienation of Land Act has now 
been repealed by Presidents! order. There is no 
Deputy Commissioner within the Act at the pre¬ 
sent moment and therefore 'there is no’ officer who 
can decide within the provisions’ of • the- Ad and it 
cannot therefore be argued’ that if it is held that 
an order tidt a decision of the Deputy Coinmis- 
5l ™f r High Court! should * : not decide the 
matter and, should leave it to thd Deputy Com-’ 
nussion^r; to ; adjudicate > upon, the point. ILR (195S1 

fa. , air 1954 139 (i4o) ^ e to Sol 

CMuJ.'*f"l 21 cli°i der , " ,dtr S - '** - 

^eSTCund tharihe allnee was not a creditor 
AIR 1951 Simla 213 (214) (Pt B) (ft 3 ) * 

, SECTION 4 . 

S- 4 — Jurisdiction 'of ’civil Court — Oues 
bon whether vendees belong to agricultural 
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arising in case under S. 14, Punjab Pre-emption 
Act — Jurisdiction not barred by provisions in 
Punjab Alienation of Land Act *— Punjab Pre¬ 
emption Act (1 of 1913), S. 14 — See Civil P. C. 
(1908), S. 9. AIR 1950 East Punj 246 

SECTION 5 

- -S. 5 — Notification under S. 5 — Notifica¬ 

tion has no retrospective operation — Mortgage 
by person before notification notifying him as 
agriculturist — Mortgaged property can be sold 
in execution of mortgage decree obtained subse¬ 
quent to notification — See Punjab Alienation of 
Land Act (13 of 1900), S. 16. AIR 1950 East Punj 
282 (DB). 

SECTION 6 

• -Ss. 6(1) (a) and 14, 2 (5) — Sale by agri¬ 

culturist to non-agriculturist effected when Act 
was in force — Sanction under Section 14 not 
obtained — Sale not liable to be treated as mort¬ 
gage after repeal — See Punjab Alienation of 
Land Act (13 of 1900), S. 2 (5). AIR 1960 Punj 
312 (FB). 

SECTION 14 

• -Ss. 14, 2 (5) and 6 (1) (a) — Sale by agri¬ 

culturist to non-agriculturist effected when Ac! 
was in force — Sanction under Section 14 not 
obtained — Sale not liable to be treated as mort¬ 
gage after repeal — See Punjab Alienation of 
Land Act (13 of 1900), Section 2 (5). AIR 1960 
Punj 312 (FB). 

SECTION 16 

-S. 16 (as amended by Punjab Act 1 of 1931) 

— Applicability — Material date. 

The date which is material and relevant for the 
purpose of deciding whether the amending Act 1 
of 1931 could apply or not is the date of the 
order of the executing Court and not of any 
subsequent mutation made by the revenue autho¬ 
rities pursuant to that order. AIR 1933 Lah 924, 
Followed. (1959) 61 Punj LR 443. 

• -S. 16 — Scope — Alienation in contravention 

of the Act is not void but can be avoided by 
authorities mentioned in the Act. AIR 1955 NUC 
(Punj) 4974. 

#——S. 16 — Repeal of bv the Adaptations of 
Laws (Third Amendment) Order, 1951 — Effect— 
Only Ss. 3 (4), 14, 13, 24, 29 and the concluding 
Clause of S. 9 are rendered void — These provi¬ 
sions are severable—Hence the constitutionality of 
the Act is not affected — See Punjab Pre-emp¬ 
tion Act (I of 1913), Preamble. AIR 1954 Punj 
55 (FB). 

[Overruled in AIR 1962 SC 1476]. 

-S, 16 — Notification under S. 5 — Notifica¬ 
tion has no retrospective operation — Mortgage 
by person before notification notifying him as 
agriculturist — Mortgaged property can be sold 
in execution of mortgage decree obtained subse¬ 
quent to notification — Punjab Alienation of 
Land Act (13 of 1900), S. 5. # 

It is a well-known rule of construction of statutes 
that statutes are not be held to act retrospectively 
unless a clear intention to that effect is manifested. 
1905 AC 369, Foil.; Case law Referred 

The notification issued under S. 5 of the Act 
has no retrospective operation and cannot be given 
a retrospective effect. Therefore, the notification 
notifying a person or a tribe as members of a 
notified agricultural tribe will not confer rights 
which would prevent mortgages entered into by 
such persons to be enforced in Courts of law 


and mortgaged properties sold in execution of 
decrees so obtained, if the mortgages are of a date 
prior to the notification: First Appeal No. 195 of 
1942 (Lah 1 , Rel. on. .AIR 1950 East Punj 2S2; 
(283, 284) (Pt A) (Prs 4, 7) (DB). 

SECTION 21 

“ Ss. 21 and 3-A — Order passed by a Deputy 
Commissioner under S. 3-A — Civil Court, can 
challenge on the ground that the alienee was not 
creditor — See Punjab Alienation of Land Act 
(13 of 1900), S. 3-A. AIR 1951 Punj 213. 

PUNJAB CAPITAL (DEVELOPMENT AND RE¬ 
GULATION) BUILDING RULES (1952) 

RULE 2 

• n^j ^ (I®)* 2 (16), 2 (38) — Petrol pump 
installed in public or open space — Neither a 
public building nor an amenity as a public utility 
service. See Capital of Punjab (Development and 
Regulation) Act (27 of 1952), S. 2 (b). AIR 1964 
Punj 533 (DB). 

RULE 7 

—Rr. 7 and 117 — Administrative agencies 
created by statutes — Powers of — Have no 
arbitrary and uncontrolled powers — Powers of 
Chief Administrator under Building Rules — Not 
absolute or uncontrolled or immune from judi¬ 
cial scrutiny. See Constitution of India, Art. 226 
AIR 1964 Punj 533 (DB). 

RULE 117 

—Rr. 117 and 7 — Constitution of India, 
Art. 226 — Administrative agencies created by 
statutes — Powers of — Have no arbitrary' and 
uncontrolled powers — Powers of Chief Adminis¬ 
trator under Building Rules — Not absolute or 
uncontrolled or immune from judicial scrutiny — 
See Constitution of India, Art. 226. AIR 1964 
Punj 533 (DB). 

PUNJAB CINEMAS (REGULATION) ACT (11 of 
1952) 

SECTION 5 

-S. 5 — Application for licence under — 

Licensing authority has power to grant or refuse 
— Power cannot be withdrawn and assumed by 
Government — Approval granted by licensing 
authority — Government rejecting application —. 
Order held void — Words and Phrases — ‘Con- 
trol\ 63 Pun LR 580: ILR (1961) 2 Punj 831. 

PUNJAB CIVIL SERVICE (EXECUTIVE 
BRANCH) RULES (1930) 

PREAMBLE 

-Pre. — Applicability of Rules—Essential con¬ 
ditions — Officer on probation — Reversion to 
substantive rank — It is merely a transfer and 
not a demotion — Failure to consult Public Ser¬ 
vice Commission — Consultation not necessary — 
The exercise of the discretion of the transferring 
authority cannot be controlled by Courts of law. 
See Constitution of India, Art. 311. AIR 195# 
Punj 191 (DB). 

[Overruled on another point in AIR 19o8 SC 36; 
Reversed in AIR 1962 SC 1711]. 

RULE 5 

-Rr. 5, 17 and 22 — Scope — Probation 

compulsorv — Governor has no power to dis¬ 
pense with probation — Failure to designate ap¬ 
pointment as on probation — Probationary condi¬ 
tion must be implied as a matter of law — Com- 
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pletion of probationary period itself cannot con¬ 
fer permanent status in the absence of positive or 
affirmative act on the part of the competent autho¬ 
rity. See Constitution of India, Art. 309. AIR 
1957 Punj 191 (DB). 

(Overruled on another point in AIR 195S SC 
36* Reversed on another point in AIR 1962 SC 

17111. 

RULE 17 

—Rule 17 — Scope — Probation — Compul¬ 
sory — Governor has no power to dispense with 
probation — Failure to designate appointment as 
on probation — Probationary condition must 
be implied as a matter of law — Completion of 
probationary period by itself cannot confer per¬ 
manent status in the absence of positive or affir¬ 
mative act on the part of the competent authority 

— Effect — See Constitution of India, Art. 309. 
AIR 1957 Punj 191. 

[Overruled on another point in AIR 1958 SC 
36; Reversed on another point in AIR 1962 SC 
1711]. 

RULE 22 

-Rule 22 — Scope — Probation — Compul¬ 
sory — Governor has no power to dispense with 
probation — Failure to designate appointment as 
on probation — Probationary condition must 
be implied as a matter of law — Completion of 
probationary period by itself cannot confer per¬ 
manent status in the absence of positive or affir¬ 
mative act on the part of the competent autho- 
^ ~ Effect — See Constitution of India. 
Art. 309. AIR 1957 Punj 191. 

[Overruled on another point in AIR 1958 SC 

nil] eversed on another point “ AIR 1962 SC 

RULE 23 

*7 Rr. 23 ad 24 — Probationer — Does not 
automatically acquire status of permanent mem- 
oer alter expiry of probationary period — He 
qualifies for substantive permanent ap. 

AIPU962 sc S ^ 7 iJ onstitudon of India. Art. 309. 

- R. 23 read with Rules 21, 22 and 24 — 

tamrSlw ° f ? f « a Probationer within 

the meaning of R. 9 of Punjab Civil Services 

Mrlm T” and Appeal) Rules and not merely of 
°“ Probation — Probationer must be given 
t0 show 031156 against the ter- 

rr“ 0f l i" Servi 1 ces ~ R ‘ 23 do6s not apply 
o the case of a probationer and he cannot be re- 

‘ 24 &e e Co t isKhH Ule re f ad r Rr ' 21 - 22 a " d 

Pan LR (Sup)^ ° n ° f ^ Art 310 ‘ 1965 

P *nilr£*S¥ IL MEDICAL SERVICES CLASS 1 

sa ta —o% Ass oi 

9 

RULE 13 

^ed° toVe^cFf" Cral ^ l « a R Ph 3 d 2Q ?<h 

retirement tl l ervant in matters of 

R - 3.26 (d). Amim scit^ 3 RuIes (1959) - 

•_ _ RULE 17 

vanTT^*- 17 Applicability — Government ser- 

From ^17 ^'T 1 ^ - 

nMrmmwtf the dear fo* In the matter of 
c the Government servant . would be 


govemefl r<v such genera! rules as might have 
horn made hv the Government at the time tha 
Medical rules were made or as would be made by 
tin- Government .subsequently — Latest general 
ruie governing retirement of Government servant 
is H. 3.26 (cl. — That rule would therefore apply 
t" this case. See Punjab Civil Services Rides 
(1959i. R. 3.26 <d). AIR 1964 SC 72. 

-R. 17 — Effect — Under this ride a member 

eiiti red service accepting that rules in his case 
could be altered and when altered he would be 
governed by the altered or new rules — AIR 
195.3 Cal 407: (I69S> 1 QB 71 and (1927) 43 TLR 
375 and (1927) 43 TLR 712 and (I960) 1 All ER 
631. Hel. on. ILR (1962) 2 Punj 642: AIR 1963 
Punj 29S (.307) (Pt E) (Pr 15) (DB). 

I Reversed on another point in AIR 1964 SC 

‘21. 

PUNJAB CIVIL SERVICES (PUNISHMENT AND 
APPEAL) RULES (1952) 

•-Government servant on leave preparatory' to 

retirement — Leave revoked by Government, Gov¬ 
ernment servant suspended and departmental en- 
qmry ordered against him — Held, no breach of 
service rules — Petition under Art. 226 bv such 
Government servant alleging mala fides on part of 
Muns cr in charge — No counter affidavit by 
Minister concerned but affidavit filed bv Secretary 

™L? Cpi,r iiS ,,aving no P^°nal ‘ knowledge 
regarding allegations against Minister — Mala 

fides held proved — Orders set aside. See Cons¬ 
titution of India. Art. 226. AIR 1964 SC 72. 

RULE 4 

ti^r R of 4 |h'e ) r In ^ , ; ase of ““pension, explana. 
LR (I 960 ) o G p Ver T/-, nt « not required. 

fr. r» i??’!i) P S) " Am 1963 p ™ i 298 ,3,0 > 

arts *“,£*3 K 2 i 

RULE 7 

(1959), R. 3,26 (d) ' ‘Tr 

—--R. 7 (5) — Personal hearing not necessary 
Permission to be represented 6v ecu3?^ 

s i & 

of t cannot finf fault with EL 

port on ground that it was not l? n l^ «*• 

but on affidavits See 0n 6viden « 

Art- 3H., A (Bta L8 Mi"" ° ! 
ro^jed «„ moa , e[ ^ AIR 1965 sc 

7T B 3h 7 ffcJSSS* J5 3 
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reasonable opportunity — Constitution of India, 
Art. 311. 

The mere omission to strictly follow R. 7 (2) 
cannot be deemed as enough to offend Art. 311 of 
the Constitution where it has not brought about 
a miscarriage of justice. AIR 1956 SC 58, Rel. 
on. Where the charge itself proves to be a de¬ 
tailed document which furnished all the particu¬ 
lars that the plaintiff could have required to sub¬ 
mit her explanation and she had in fact furnished 
her reply thereto without feeling any impediment 
it cannot be said that the failure of a Govern¬ 
ment Department to furnish the plaintiff, who has 
been dismissed from Government service, with the 
statement of allegations contemplated by R. 7 (2) 
amounts to a denial of reasonable opportunity of 
showing cause against the action proposed to be 
taken against the plaintiff. (1963) 65 Pun LR 
9-15. 

RULE 9 

-R. 9 and R. 2.49 — Probationer and person 

on probation distinguished — Protection of R. 9 
not available to the latter. 67 Punj LR 111: 
(1965) 2 Lab LJ 392: AIR 1965 Punj 94 (97) 
(Pt B) (Pr 11). 

-R. 9 — Termination of service of a proba¬ 
tioner within the meaning of R. 9 of Punjab Civil 
Services (Punishment and Appeal) Rules and not 
merely of person on probation — Probationer must 
be given an opportunity to show cause against 
the termination of his services — Rule 23 does not 
apply to the case of a probationer and he cannot 
be removed under that Rule read with Rr. 21, 22 
and 24. See Constitution of India, Art. 310. 1965 
Pun LR (Supp) 5S6. 


RULE 14 

-R. 14 — Penalty inflicted upon public servant 

by subordinate authority — Government or Head 
of Department has power to enhance it, after 
giving public servant opportunity to be heard 
against it. 

Where, in a departmental enquiry' against a 
public sen-ant penalty is imposed by competent 
authority, the Government or the Head of Depart¬ 
ment, under Rule 14 of the Punjab Civil Sen-ices 
(Punishment and Appeal) Rules, is competent to 
increase the penalty and pass an order of dismissal 
without holding a de novo enquiry and giving a 
fresh charge-sheet to the persons concerned. No 
penalty can, however be increased, unless oppor¬ 
tunity is given to him to show cause against such 
increase. Where notice to show cause against in¬ 
crease of penalty was given and moreover the 
petitioner did not claim in de novo enquiry in the 
explanation that he submitted in reply to the 
notice, the order enhancing the penalty' was not 
bad (1965) 67 Pun LR 404: ILR (1965) 1 Punj 
651: AIR 1966 Punj 175 (178) (Pt A) (Pr 4). 

-R. 14 - Validity. 

Rule 14 is not in any way in conflict with Arti- 
cle 311 of the Constitution. (1965) 67 Pun LR 
404: ILR (1965) 1 Pun) 651: AIR 1966 Punj 1<5 

(I7S) (Pt E) (Pr 81. .. 

_r, 14 _ Departmental enquiry and pumsn- 

ment against Government servant — Power of 
Government to hold fresh enquiry — Principle ot 
double jeopardy not applicaWe — (Conshtubon 
of India, Art. 20 (2) — (Cr. P. Code (1898), S. 403). 

Where a punishment has been given to a Gov¬ 
ernment servant after holding a departmental 
inquiry, it is open to the Government under R. 14 
Punjab Civil Services (Punishment and Appeal) 
Rules, to call for the records of the case and it 
in its opinion the punishment is inadequate it-can 


order a fresh enquiry and impose adequate 
punishment. To such a case neither Article 20 
(2) of the Constitution nor the doctrine of double 
jeopardy underlying it can have application. AIR 
1953 SC 325 and AIR 1954 SC 375 Rel. oa 
Rule 14 as amended in 1954, has only cleared up 
what was meant by the old rule. ILR (1956) Punj 
94: 57 Punj LR 502: AIR 1956 Punj 81 (82) 
(Pt A) (Pr 11). 

-R. 14 — Departmental enquiry — Re-open¬ 
ing of — Principle of stalcness does not apply. 

Where the Government in exercise of its powers 
under Rule 14 re-opened a departmental enquiry 
against a Government servant nearly one year 
after the previous enquiry: 

Held, that although the Government may have 
taken more time than it might have, the action of 
the Government is not barred on the principle of 
staleness which does not apply to public or depart¬ 
mental enquiry. ILR (1956) Punj 94: 57 Punj 
LR 502: AIR 1956 Punj 81 (82, S3) (Pt B) (Prs 12, 
15). •• *- 


PUNJAB CIVIL SERVICES RULES (1941) 

-Adaptation of Laws Order (1950), Para 27 

— ‘Existing law* — Civil Services Rules (Punjab) 
(1941) are not covered by the expression — See 
Adaptation of Laws Order (1950), Para 27. AIR 
1963 Punj 298 (DB). 


-Constitution of India Arts. 309, 313, 372 (1) 

— Not legislature alone, but until Legislature 
acts in this behalf the Governor also has the power 
of making ‘other provision’ within the scope of 
Article 313 and of alteration or repeal or amend¬ 
ment under Article 372 (1) and thus can change 
the rules - — Rules of 1941 could only continue 
till Punjab Civil Services Rules (1959) were made. 
See Constitution of India, Art. 309. AIR 1963 Punj 
29S (DB). 

-Rules are justiciable only so long as thev 

remain in force. ILR (1962) 2 Punj 642: AIR 1968 
Punj 298 (307) (Pt H) (Pr 16) (DB). 

-Punjab Municipal Act, S. • 40, does t not 

apply where a Municipal empolyee is only reduced 
in rank not for misconduct or incompetence. Punjab 
Civil Service Rules as applicable to reduction to a 
lower post were also not made applicable to 
Municipal employees. See Municipalities 
Punjab Municipal Act (3 of 1911), Section 240. 
AIR 1956 Punj 220. 

RULE 1.4 


•-R. 1.4 and R. 2.14 — Dismissal of Tahsil- 

lar from service — Order passed by Financial 
Commissioner in 1953 — Order held valid See 
Punjab Land Revenue Act (17 of 188/), S. 9. 
\1R 1962 SC 219. 

RULE il.6 


_Rr. 1.6 (d), 3.26 — Vested right to retire at 

he age of 55 years — Rules of 1941 were sub- 
ect to alteration — Government servant taking 
ervice subject to express condition that rules 
elating to his conditions of service were liable 
o change and alteration — Rules of 1941 abro- 
rated by Rules of 1959 — No vested right in the 
ice of superannuation was created in the Covem- 
nent sen-ant by the Rules of 1941 - Section 6 
>f General Clauses Act (1897) does not extend to 
uch rules. ILR (1962) 2 Pun),642: AIR 1963 
Punj 29S (307) (Pt G) (Pr 16) (DB). 

RULE 1.8 

_R. 1.8 Vol. 1, Part 1, Note 2 - Tersom on 

he staff of High Court — Power to interpret 
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change or relax the rule vests in the Chief Justice 
and not in the Finance Department of Punjab 
Government — High Court Establishment (Ap¬ 
pointment and Condition of Service) Rules 
(Punjab) 1952, R. 29. See Constitution of India, 
Article 229 (2). AIR 1964 Pun) 285 (DB). 

RULE 2.2 

0-R. • 2.2 (b) — Scope — Action under rule 

can be taken onlv in case of grave misconduct and 
not simple misconduct. 

Per Raghubar Dayal and Mudholkar, JJ.—The 
mere fact that the Government took action under 
Rule 7 of the Punjab Civil Services (Punishment 
and Appeal) Rules (1952) and under Rule 3.26 
(d)of trie Punjab Civil Services Rules (1959), which 
was open to them and not under Rule 2.2 (b) of 
1941 Rules is no ground to hold the Government's 
action mala fide. Further, resort to Rule 2.2 (b) 
could have been taken only if the Government 
servant was found guilty of grave misconduct and 
it would have been always a debatable point 
whether the charges made out against him establi¬ 
shed grave misconduct or simple misconduct. 
Action under that rule can be taken only in limit¬ 
ed circumstances. S. Pratap Singh v. State of Punjab, 
(1964) 4 SCR 733: (1965) 1 SCA 259: AIR 1964 
SC 72 (107) (Pt I) (Pr 103). 

RULE 2.14 

« 

#-R. 2.14 — Punjab Land Revenue Act, Sec¬ 

tions 9 and 28 — Rules under — Punjab Tohsildari 
Rules (1932) — Rules continued to remain in 
force even after Act was amended by Govern¬ 
ment of India (Adaptation of Indian Law's) Order, 
r? j — Dismissal of Tehsildar from service — 
Order passed by Financial Commissioner in 1953 
T 9!:2 er # “d valid. See' Punjab Land Revenue 
Act (17 of 1887), Section 9. AIR 1962 SC 219. 

• * • * • 

RULE 3.26 ■ •; : • 

-Rr. 3.26 and 1.6 (d) — Vested ripht to retire 
at the age of 55 years — Rules of 1941 were 
subject to alteration — Government servant taking 
service subject to express condition that rules 
relating to his conditions of service were liable 
to change and alteration — Rules of 1941 abro¬ 
gated by Rules of 1959 — No vested right in the 
age ot superannuation was created in the Gov¬ 
ernment servant by the Rules of 1941 — S. 6 
o Genem 1 Clauses Act (1891) does not extend to 

RnU . P “ n,ab CiviI Services Rules (1941), 

Rule 1.6 (d). AIR 1963 Puni 298 (DB). 

RULE 5 

tn 2 L < k ® and — Right of civil servant 

sorifv h ™P‘VT’o ~ Power to retire compul- 
See CwS,T f ° r ?'T by S,afo not "ccessarv. 
fcmi LR 469. ° f Ind,a ’- Art 310 - 0962) 64 

Vol. n Rr. 5 nnd 32, Appendix II — New 
pennon rules in Appendix O are whole body of 
rules connected with subject of pension. X 

IT it „ o?r ns i 0n ru,es contained in Appendix 

Rules are ge the 4 Jhnl YU’ i 11 °/ P, ! n ' ab Court Service 
fte ailLi ftf 0e i body of mles connected with 
Thnt Z Ct - ° f P /? s l on as contained in Vol. II. 

£ A?penL S °II f S f SUPP h rt fro , m - the fact «*»« 

S 5 


RULE 5.2S 

•-R. 5.2S — Right to retire under the rule, it 

ony, is subject to R. 3.26 (d) of 1959 rules. 

Per Raghubar Dayal and Mudholkar,^ JJ. — 
There is nothing corresponding to R. 5.28 or 
Vol. II of the 1941 rules in Vol. II of the 1959* 
rules. When the retirement of the Government 
servant is- governed by the 1959 rules and not by 
the 1941 rules, the right, if any, given by the 
1941 rules to the Government servant to opt for 
retirement could not be said to be a right which 
comes within Rule 1.6 of the 1959 rules as R. l.ft 
preserves such right to which the Government 
servant be entitled by or under any law or by 
the terms of his agreement. It contemplates such- 
rights which the law in force gives to the Gov¬ 
ernment servant at the time the 1959 rules are in 
force. When .the 1941 rules do not govern him, 
it cannot be'said that he has a right to opt for 
retirement on attaining the age of 55. Rule 5.28 
is in Vol. II of the 1941 rules which embodies the 
rules relating to pensions and provident fund and 
therefore the proper interpretation of that rule 
would be that it provides for and permits the grant 
of superannuation to a Government servant who 
has opted to retire after attaining the age of 55 
years on being required by the Government, in the 
exercise of its powers under R. 3.26 of Vol. I, to 
continue in service. Assuming however that the 
Government servant had a right to retire on at- 
taining the age of 55 years in view' of this rule or 
R. 3.26 (a), that right is subject to Rule S.26 (d) 
in so far as this rule provides that no Govern¬ 
ment servant would be permitted to retire on his 
teaching the date of compulsory retirement if ho 
be under suspension on a charge of misconduct. 
S Pratap Singh v. State of Punjab. (1964) 4 SCR 
733: (1965) 1 SCA 259: AIR 1964 SC 72 (99> 
(Pt P) (Prt 62, 63, 64). 1 1 


Jo 


RULE 5.32 


~VoL H, R., 5.32 — Right of civil, servant to 
amtinue in sernce, — Power to retire compulsori¬ 
ly P°'yer. by State not necessarv. See 

Constitution of India,. Arts. 309 and 310. (1962) 
64 Pun LR 469. * • - 1 

M 5.32 -— New pension rules in Ap* 
pemhx II are whole body of Rules connected with 
subject of pension. 

The new, pension rules contained in Appendix 
II at page 24o of Vol. II of Punjab Civil Service* 
the le <i.h£ * he f " ho1 ? I,od > - of rules connected with 
ThV .t of P W n as contained in Vol. II: 
thJV h J. s °f‘ nds support from the fact that 

withR PP lofe nndf ^ read in conjunction 
nnllv 'i. r qnd so read, these new pension rules 
app * y '° Government servants who entered Gov- 

LR 469. Sen,Ce . from 10 -6-1951. (1962) 64 Punf 

STSv £ £?*““" ot .VSIE 

• I f * • • 

RULE 7.5 

STtI.' 7.6 3 s'cope b 2 V r u ITT Rules 1959 - 
Gove™,™, with pow« ot S ^ M ?“. n £ R “l£ 

RULE 10 

~“r 
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conduct — Procedure prescribed by rules framed 
under Act not followed — Writ held should be 
issued — (Municipalities — Punjab Municipal Act 
( 3 of 1911), Sections 31 (1) and 240 (n)). See 
Constitution of India, Art. 226. AIR 1953 Punj 
68 iDB). 

RULE 14 


-Rr. 14 and 10 — Discharge —Meaning of. 

The word ‘ discharge” does not occur either in 
Article 311 of the Constitution or in the Civil 
Services Rules (Punjab) in regard to penalties, but 
the definition of this word given in the Punjab 
Rules shows that it only applies to those cases 
where a persons service is terminated for reasons 
£iven in (a), (b) and (c) of the Explanation undei 
Rules 14, 10 of the Civil Services Rules (Punjab). 
* LT 278, Relied on. 54 Punj LR 100: ILR (1954) 
Punj 528: AIR 1953 Punj 88 (93) (Pt B) (Pr 35) 
<DB). 

APPENDLX 24 

-Appendix 24 — Classification of Government 

servants into (1) liable to be dismissed with the 
sanction of the Government and (2) subordinate 
services, is a reasonable classification — En¬ 
quiry of public servants — Power of Government 
to appoint anyone for enquiry is also not hit by 
Art. 14 of the Constitution. See Constitution of 
India, Art. 14. AIR 1955 Punj 3. 

-Appendix 24 — Rules in Appendix are in 

consonance with concept of natural justice. AIR 
1955 Punj 1 (2, 3) (Pt A) (Pr 9). 

-Appendix 24 — Public servant proceeded 

against under Appendix 24 and not under Public 
Servants (Inquiries) Act —There is no contraven¬ 
tion of Art. 14 of Constitution — (Constitution of 
India, Art. 14) — (Public Servants (Inquiries) Act 
/1850), S. 2). AIR 1955 Punj 1 (2, 3) (Pt B) (Pr 9). 

-Vol. I, Part II, Appendix 24 — Civil ser¬ 
vant — Punishment of withholding an increment 
is not reduction in rank. See Constitution of 
India, Art. 311. AIR 1955 NUC (Punj) 4999. 

PUNJAB CIVIL SERVICES RULES (1959) 

_Both in Rules of 1941 and 1959 the expres¬ 
sions ‘compulsory retirement' and ‘superannuation 
are used as synonyms. ILR (1962) 2 Punj ^42: 
AIR 1963 Punj 298 (308) (Pt J) (Pr 18) (DB). 

[Reversed on another point in AIR 1964 SC 
72 1 

_Vol. 1 — Notes to Rules — Effect — Have 

force of law. _ ___ _ . 

The position of the notes to rules in 1959 Rules 
is somewhat different than notes subsequently add¬ 
ed to the rules as instances of decision taken by 
the executive authorities under the rules. In the 


case of 1959 Rules notes have appeared as part 
of the rules as illustrations as much as illustrations 


appearing sometimes as of a statutory provi¬ 
sion. It cannot be said in such a case that notes 
to rules as decisions of the Government interpret¬ 
ing the rules have no force in law. H.R (1962) 2 
Punj 642: AIR 1963 Punj 298 (313) (Pt W) (Pr 25) 

[Reversed on another point in AIR 1964 SC 
72 1 

RULE 1.6 

• _R. 1.6 and R. 3.2 (d) — Punjab Civil Servi¬ 

cesRules (1941). Rule 5.28 - Right to retire 
under the rule is subject to Rule 3.26 (d) of 
1959 rules. See Punjab Civil Services Rules 
(1941), Rule 5.28. AIR 1964 SC 72. 

RULE 2.2 

• _Rr. 2.2 (b), 3.26 (d) (Vol. ID - Order sus¬ 

pending Government servant on charge ot mis¬ 
conduct is partly administrative — Government 


servant’s explanation to charges before suspending 
him pending enquiry not necessary. See Punjab 
Civil Services Rules (1959), Rules 3.26 (di. AIR 
1964 SC 72. 

RULE 3.13 


I 


#-R. 3.13 — Government servant on leave 

preparatory to retirement — Can be suspended. 

Per Raghubar Dayal and Mudholkar, JJ. 
— A Government servant is in service till his 
service terminates and the service can ter¬ 
minate only by dismissal, removal or retirement 
The date from which a Government servant is on 
leave preparatory to retirement cannot be treated 
as the date of his retirement from service. When 
a Government servant proceeds on leave prepara¬ 
tory to retirement, he does not cease to hold office 
and to be in the employment of Government. 
Suspension of a Government servant, during the 
course of his service, simply means that no work 
is to be taken from him during the period of sus¬ 
pension. If he is actually discharging the duty 
of a certain office prior to suspension the order 
of suspension would mean that he would cease 
to work on and discharge the duties of that post. 
If at that time he is not working on any post but 
is on leave, no question of his actually ceasing 
to work or giving up the discharge of duty 
arises, but that does not mean that the order of 
suspension w'ould be ineffective. The Government 
servant, during suspension or on leave, holds a 
lien on his permanent post in view of Rule 3.13 
unless his lien is suspended or is transferred under 
the appropriate rule and so has a title to hold 
that post when under suspension or on leave. A 
Government servant on leave preparatory to retire¬ 
ment can therefore be suspended. AIR 1963 SC 
687, Rel. on. S Pratap Singh v. State of Punjab, 
(1964) 4 SCR 733: (1965) 1 SCA 259: AIR 1964 
SC 72 (95) (Pt B) (Prs 44, 45). 

-R. 3.13 (e) Vol. 1 — Rule applies to leave 


Preparatory to retirement See Punjab Civil Ser¬ 
vices Rules (1959), Vol. 1, Rule 3.26 (d). AIR 


1963 Punj 298 (DB). 

[Reversed on another point in AIR 1964 SC 
72.] 

RULE 3.26 (d) 


•-R. 3.26 (d) — Validity — Does not con¬ 

travene Article 14 or Article 23 of Constitution. 
See Constitution of India, Article 19. AIR 1964 
SC 72 

m __R. 3. 26 (d) — Applicability — Govern¬ 

ment servant joining Class I Medical Service in 
1947. 

Per Raghubar Dayal and Mudholkar, JJ.— The 
Government servant joined the Punjab Civil Medi¬ 
cal Service. Class I. in 1947. At that time the 
Punjab Civil Medical Services, Class I (Recruit¬ 
ment and Conditions of Service) Rules 1940 were 
in force. The Punjab Civil Services Rules (1941) 
were also in force when he joined service. 
Rule 3.26 (d) of the 1959 Rules did not find 
place in 1940 rules: _ _ 

Held, that the question of retirement of a Gov¬ 
ernment servant on superannuation or otherwise 
is not matter cognate to pensions. Pension follow 
retirement and may be said to be incidental to 
it. Rule 13 of the Medical Rules therefore did 
not govern the terms of retirement of the Gov¬ 
ernment servant. It was Rule 17 of the Medi¬ 
cal Rules which would govern the matter of his 
retirement. It was clear from this rule that in 
the matter of retirement the Government servant 
would be governed by such general rules as might 
have been made by the Government at the tune 
the Medical rules were made or as would be 
made by the Government subsequently. me 
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latest general rules governing the retirement ol 
Government servants would govern the retirement 
of the Government servant even if it lie assumed 
that the Medical rules still governed his condi¬ 
tions of service. Rule 3.26 (d) was therefore ap¬ 
plicable to the Government servant. S. Pratap 
Singh v. State of Punjab. (1964) 4 SCR 733: (1965) 

1 SCA 259; AIR 1964 SC 72 (97) (Pt L) (Prs 51. 
52). 

f_R. 3.26 (d) — Charge’ — Meaning of 

_Does not necessarily mean formal charge fra¬ 
med and communicated to the Government servant. 

Per Raghubar Dayal and Mudholkar, JJ.— 
Rule 7 of the Punjab Civil Services (Punishment 
and Appeal) Rules (1962) comes into play only 
after a prima facie case is made out against a 
Government servant and not at the stage of a 
preliminary investigation into accusation made 
against a Government servant. But it does not 
follow that suspension is not permissible till this 
stage of making a formal charge arrives. 
Rule 3.26 (d) of the Punjab Civil Services Rules 
is of general application and therefore the ex¬ 
pression charge of misconduct' in this rule is not 
to be interpreted narrowly as meaning ‘the charges 
formally framed and communicated to the Gov¬ 
ernment servant concerned* with the intimation 
that a formal departmental enquiry had been ini¬ 
tiated against him on those charges. Of course 
the enquiry would be into the charges of mis¬ 
conduct on account of which the Government ser¬ 
vant has been suspended and the suspension will 
continue till a final order is passed on those 
charges. The requirements of the last portion of 
this rule do not in any way lead to the conclu¬ 
sion that the enquiry into the charges refers to a 
formal departmental enquiry into the charges 
framed and communicated to the Government 
servant in accordance with Rule 7 of the Punish¬ 
ment and Appeal Rules. Whenever any charge 
of misconduct is under enquiry by the Govern¬ 
ment, be it informally or formally, the Govern- 
ment is competent to suspend the Government 
servant and, if the requirements of the case re¬ 
quire, to take action under R. 3.26 (d). S. Pratap 
"“Jffv. State of Punjab, (1965) 1 SCA 259: (1964) 
4 SCR 733: AIR 1964 SC 72 (98) (Pt M) (Pr 54). 

• -Rr. 3.26 (d), 2.2 (b), (Vol. II) - Order 

suspending Government servant on charge of 
misconduct is partly administrative — Govern¬ 
ment servant s explanation to charges before sus- 

P en « in g enquiry not necessary. AIR 
1963 SC 395, Disting. S. Pratap Singh v. State 

,J ab> (1964 > 4 SCR 733: (1965) 1 SCA 259: 
AIR 1964 SC 72 (98) (Pt N) (Prs 55, 56). 

•- R. 3.26 (d) — Date of compulsory retire- 
~ Meaning — Docs not mean date on 
wnicli Government servant can be retired or per¬ 
mitted ^ to retire before actual date of super¬ 
annuation. 

Per Raghubar Dayal and Mudholkar, JJ.— The 
expression date of compulsory retirement* in 
Rule 3.26 (d) must really refer to the dates men- 
aoned in the earlier clauses of Rule 3.26 (d) and 
^uey are those on which the Government servant 
aitam$ the age of 55 years or any of the ages 
mentioned in Clauses (l>) and (c) of that rule, 
ine ejq)r«sion required to retire* would certainly 
jerer to those officers whose cases come within 
Jhe previous clauses of Rule 3.26 and may also 
oe applicable to Government servants who may 
oe reouired to retire under any other rule in 
parncular circumstances. The expression ’permit- 

to retire, again would refer to cases where 
me oovemment secant opts to retire in view of 

• a ' n ruIes Providing for his exercising such an 

CVol. 12.] Fn.D. 79. 


(1959), R. 3.26 (d) 1249 - 

option. AIR 1957 SC 892, Distinguished S. Pratap 
Singh v. State of Punjab, (1964) 4 SCR <33: (1965) 

1 SCA 259: AIR 1964 SC 72 (99) (Pt Q) (Prs 6 d, 

66 ). 

-Vol. 1, Rule 3.26 (d) — Validity — 

Government servant has no absolute right to retire 
at a particular date and the Government has the 
power to continue him in service in the circum¬ 
stances as given in R. 3.26 (d) — Petitioner enter¬ 
ing into service with express condition that ho 
was to be governed by rules of service made from 
time to time — It cannot be held that on attain¬ 
ing the age of 55 years he was to become a free 
man on retirement with restoration of full freedom 
to exercise all his fundamental rights under Art. 19 
and by retention of him in service beyond that 
date under R. 3.26 (d), all such rights are curtailed 
so that the rule is bad as conflicting with funda¬ 
mental rights and thus void under Art. 13. See 
Constitution of India, Art. 13. AIR 1963 Punj 
29S (DB). 

{Reversed on another point in AIR 1964 SC 
72]. 

-Vol. 1, R. 3.26 (d) — Validity — Rule does 

not offend Art. 14. See Constitution of India, 
Art. 14. AIR 1963 Punj 298 (DB). 

[Reversed on another point in AIR 1964 SC 
72). 

-Vol. 1, R. 3.26 (d) — Validity — Rule does 

not contravene Art. 23. See Constitution of India, 
Art. 23. AIR 1963 Punj 298 (DB). 

(Reversed on another point in AIR 1964 SC 
72). 

-Vol. 1, R. 3.26 (d) — Applicability — Rule 

can be applied even after the Government servant 
went on leave preparatoo' to retirement ILR 
(1962) 2 Punj 642: .-UR 1963 Punj 29S (308) (Pt I> 
(Pr 18) (DB). 

[Reversed on another point in AIR 1964 SC 

/2). 

--Vol. 1, R. 3.26 (d) — Scope — Rule does 

not require that charge of misconduct should bo 
communicated to the Government servant with 
the order of suspension — All that it means is 
that at the time the suspension is made there is 
to exist ‘a charge of misconduct* against the Gov¬ 
ernment servant, and if this condition is fulfilled, 
the requirements of the rule are satisfied. ILR 
(1962) 2 Punj 042: AIR 1963 Punj 298 (30S) (Pt K) 
(Pr 18) (DB). 

[Reversed on another point in AIR 19G4 SC 

— Vol. 1, R. 3.26 (d) — ‘Permitted to retire’ _ 

Meaning of — The words mean that a Govern¬ 
ment servant against whom there is a charge of 
misconduct shall not be allowed to retire on the 
date of reaching the normal age of compulsory 
retirement or superannuation — The words are 

(Vol W kV it ? i,< j d men L nin S S* vcn >n R. 5.32(a) 
( ol. _) which deals with retiring pension to a 

Government servant permitted to retire after com- 
h r ‘ m oei? o y n 8 su P erior service for 25 vears 

(Pt L) ffr IS) (DB) 642 ’ AIR 1963 Puni 298 « 

[Reversed on another point in AIR 1964 SC 

-Vol. 1, R. 3.26 (d) — Petitioner . j- i 

service due to retire on 15th W 1 QR 1 
from Secretary to Director of He.»l!l, l ~ Lett f r 
the petitioner under Rule 3.26 (d) ding'ilrd U 
was to retire on 16th Inn* lor'i a1U ^J lu * ^ 

2v2S S'ttr Jtj j-" 
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be said in such a case that he had retired before 
the order under R. 3.26 (d) was made operative 
ILR (1962) 2 Punj 642: AIR 1963 Punj 298 (310) 
(Pt M) (Pr 20) (DB). 

[Reversed on another point in AIR 1964 SC 


/2i. 


-Vol. 1, R. 3.26 (d) — Scope — Order of sus¬ 


pension and retention in service need not be 
made on public grounds. AIR 1961 Cal 1. Dist¬ 
ing. ILR (1962) 2 Punj 642: AIR 1963 Punj 298 
(311) (Pt T) (Pr 23) (DB). 

[Reversed on another point in AIR 1964 SC 
721. 


-Vol. 1, R. 3.26 (d) — Suspension under — 


Suspension does not mean suspension of the Gov¬ 
ernment servant from contract of service but 
merely suspension from office — His connection 
with the Government as employer has not ceased 
and further he holds the office under the direc¬ 
tion that he is not to attend to his duty until 
order is made in accordance with R. 3.26 (d). ILR 
10 All 459 and AIR 1961 All 580, Distinc. AIR 
1958 Cal 239 and AIR 1957 Punj 130 and (1888) 
39 Ch. D 339, Rel. on. ILR (1962) 2 Punj 642: 
AIR 1963 Punj 298 (312) (Pt U) (Pr 24) (DB). 

[Reversed on another point in AIR 1964 SC 

721. 


-Vol. 1, Rr. 3.26 (d), 3.13 (e), 8.21, 8.15, 


8.44-A, 8.42 — Leave preparatory to retirement 
— Effect — There can be recall from such leave 
and suspension for enquiry. 

While leave preparatory to retirement has to be 
on different basis in some respects, it does not 
cease to be leave. And if it is leave which is sub¬ 
ject to the general provisions relating to leave 
such as the provision of R. 8.15, Vol. 1, of 1959 
Rules, that leave cannot be claimed as of rignt 
and when the exigencies of public service so 
require, discretion to refuse or revoke leave of 
anv description is reserved to the authority em¬ 
powered to grant it. All leave including leave 
preparatory to retirement is apparently subject to 
this rule. Although R. 8.44-A deals with recall 
of a Government servant who has proceeded on 
leave preparatory to retirement to duty with his 
consent, the power of recall in regard to all leave 
is to be found in R. 8.42 and leave preparatory 
to retirement is not excepted from this rule. It 
is clear from note 10 to R. 8.21 that there can 
be compulsory recall from leave preparatory to re¬ 
tirement in which case the balance of the un- 
enjoved leave is treated as leave refused under 
that rule. 

There is nothing exceptional in the order can¬ 
celling the leave preparatory to retirement of the 
Government servant and recalling him tor the 
purposes of enquiry while suspending him at the 
same time when he was recalled. If the Govern¬ 
ment servant has retained lien on the post from 
which he proceeded on leave, he cannot say^ that 
he cannot be suspended from that post and his 
leave preparatory to retirement cannot be can¬ 
celled so as to recall him to duty while simul- 
taneousiy suspending him. 

Disting. ILR (1962) 2 Punj 642: AIR 1963 
Punj 298 (313) (Pt V) (Pr 25) (DB). 

[Reversed on another point in AIR l»o4 

721. 

-R. 3.26 (d) — Applicability and effect 


Public servant on leave prior to retirement — 
Order of suspension passed, reaching him subse¬ 
quent to his retirement — Effect. 

An order passed under Rr. 3.26 (d) of Punjab 
Civil Services Rules takes effect from the date 
when it is served on the Government servant con¬ 


cerned or when it comes to his knowledge. H 
by the time it comes to his knowledge he has 
retired from service, such an order will not have 
any effect qua him. AIR 1963 Punj 298, Follow¬ 
ed. 

The services of the respondent, a Punjab Co¬ 
operative Department servant were lent to the 
Himachal Pradesh Government on 1st May, 1954. 
The duration of his deputation was extended with 
the concurrence of the Government of India to 
4th August, 1958 on which date he was to retire. 
The H. P. Government on his request granted him 
leave prior to retirement by a notification. The 
Punjab Government asked the H. P. Government 
to cancel the leave and issue reversion orders to 
the respondent. In compliance with this direc¬ 
tion of Punjab Government the H. P. Government 
cancelled the leave prior to retirement and grant¬ 
ed the respondent earned leave from 17th July, 
1958 to 2nd August, 1958, instead. The Punjab 
Government by a telegram addressed to the res¬ 
pondent suspended him with effect from 2nd 
August, 1958. The respondent was asked to re¬ 
port himself to the Registrar, Co-operative Socie¬ 
ties, Punjab, on 4th August, 1958, positively. In 
his letter the respondent specifically contended 
that as he had already proceeded on leave prior 
to retirement on 17th July, 1958, till 4th August, 
1958, when he attained the age of superannuation 
and as no orders regarding his suspension were 
received by the respondent till then, the orders 
made by the relevant Department of the Punjab 
Government were invalid and ineffective as against 
him. The contention of the respondent was ac¬ 
cepted by the Single Judge in writ petition filed 
by him challenging his suosesquent dismissal from 
service after an inquiry in which he had parti¬ 
cipated under protest. In appeal against the 
grant of writ: 

Held, that the finding that neither any order 
had been served on the respondent before 4tb 
August, 1958, intimating that he had been revert¬ 
ed to the parent State nor had he been informed 
that he had been placed under suspension on 
charges of misconduct, based as it was on docu¬ 
ments which had been placed on the record, 
coupled with the well-known fact that there was 
no telegraphic office near village Batahar where 
the respondent resided left little room for doubt 
that the conclusion of the learned Single Judge 
was unassailable, with the result that the decision 
of the learned Single Judge must be upheld. 
(1963) 65 Pun LR 975: 1963 Cur LJ 466: (1964) 
l Lab LJ 655. 

RULE 7.2 


-Vol. 1, R. 7.2 — Scope — Language of rule 

.• of • A . - .11 ...... 


is imperative — Subsistence allowance admissible 
under the Rule can be enforced as a right. ILR 
(1962) 2 Punj 642: AIR 1963 Punj 298 (316) 
(Pt Z2) (Pr 27) (DB). 

[Reversed on another point in AIR 1964 SC 

72]. 

RULE 7.5 

•_Rr. 7.5, 7.6 — Scope — Rules do not invest 

Government with power of suspension. 

Per Raghubar Dayal and Mudholkar, JJ. —• 
R. 7.5 of the 1941 Rules, or Rr. 7.5 and 7.6 of 
the 1959 rules do not invest the Government with 
the power of suspension, but only provide either 
for certain periods during a Government servants 
service to be deemed to be periods during whiefc 
he was under suspension or during which he oe 
placed under suspension in view of the various 
exigencies mentioned in those rules, rvo sucr> 
formal rule is to be found in any of these rules. 
The power of suspending a Government servant 
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is vested in the authority which appoints the Gov¬ 
ernment servant in view of S. 16 of the Genera! 
Clauses Act, 1897. S. Pratap Singh v. State of 
Punjab, (1964) 4 SCR 733: (1965) 1 SCA 259: 
AIR 1964 SC 72 (98) (Pt 0) (Pr 58). 

RULE 8 

0-R. 8 — Government Servant on leave pre¬ 

paratory to retirement — Leave revoked by Gov 
emment. Government servant suspended and de¬ 
partmental enquiry ordered against him — Held, 
no breach of service rules — Petition undei 
Art. 226 by such Government servant alleging 
mala fides on part of Minister in charge — No 
counter affidavit by Minister concerned but affida¬ 
vit filed by Secretary in the Department having 
no personal knowledge regarding allegations against 
Minister — Mala fides held proved — Order set 
aside. See Constitution of India, Art. 226. AIR 
1964 SC 72. 

RULE 8.15 

9-Rr. S.15, 8.3, 8.42 — Scope — Leave can 

be revoked even after officer has proceeded on 
leave. S. Pratap Singh v. State of Punjab 
gS®) * SCA 259: (1964) 4 SCR 733: AIR 1964 
SC 72 (95) (Pt F) (Pr 43). 

•-R. 8.15 — Government servant on leave 

Preparatory to retirement — Orders of suspension 
and revocation of leave passed on same date — 
Order of suspension bearing an earlier number 
than order of revocation of leave — Held the 
order m which the two orders were issued did 
not affect in substance the validity of the two 
orders so long as the Governor had the power to 
suspend the Government servant and revoke his 

s p .r °e rd T may , be issu , ed in any sequence, 
crn -loo /VJSl v * S,ate of ^njab, (1964) 4 

W (P. 3 Si (W ). 1 SCA 259i 1964 ™ 

-R. 8.15 — Government servant on leave 
June iOfti retirement and to retire on 16th 

June, 1961 — Orders of revocation of his leave 
and suspension passed on 3rd June, 1961 but 
c I ommu nicated to the Government servant 
on 19th June, 1961 owing to his wrong address 

menr V f rnme " 1 . "'t ha , vin S received acknowledg- 

van/ l i re L- lpt °. f or ^ers from Government ser- 

da?ed P tml ,Sh i' ng J he Gaze « e . Extraordinary, 
dated 10th June. 1961 — Held, the orders of the 

Government ordinarily take effect from the 
be ^ffee/ he V re *“ u ? cl exce P l when ,h ey cannot 

tLfntT nhu 'V heir na ‘ Ure “ An °«>er of 
w;L nn J Government servant when he 

It was cou| d effective from the moment 

leave nnT d ~ The Government servant was od 

Hons L d tfT i°| discharging any official func- 

ss- F V" &■£ 

charL of kt i Work , any fur, ' ,er in dis- 

as -‘■’SS 2 

him the " " l *]**, lel,e P communicating to 

recent - 5! ac fe? ^ * ? er ,he d c Ue date °1 

Were f In T, P^sent cases the orders 

, d 5?! i' p ' nd ™ d »te ol 

Sw h;•£ - ofrF“- 

*8 thise 


in the order was not the main basis for consider* 
ing whether a certain order was effective or not. 
AIR 1963 SC 395 and MR 1961 SC 493, Distin¬ 
guished. S. Pratap Singh v. State of Punjab, 
11964) 4 SCR 733: (1965) 1 SCA 259: AIR 1964 
SC 72 (95, 96) (Pt K) (Prs 43, 49, 50). 

-Vol. 1, R r . 8.15, 8.21, 8.41-A and 8.42 — 

Leave preparatory to retirement — Effect — 
There can be recall from such leave and suspen¬ 
sion for enquiry. See Punjab Civil Services Rules 
(1959), Vol. 1, R. 3.26 (d). AIR 1963 Funj 298 
(DB). 

(Reversed on another point in AIR 1964 SC 
<21. 

RULE 8.19 

9 R. 8.19 — Applicability — Government not 
m a position to form any opinion about dismissal, 
etc. of Government servant — Leave not to be 
refused by resort to R. 8.19. S. Pratap Singh v. 

c™ P r iab> (I965) 1 SCA 259: (19G4) 4 
SCR i33: AIR 1964 SC 72 (107) (Pt H) (Pr 101). 

PUNJAB COAL CONTROL ORDER (1955) 

CLAUSE 2 

-—Cls. 2 (i), 9 and 10 — Instruction that a 
certain person should be accepted as partner bv 
a depot-holder is not justified. 

The word ‘instructions’ as employed in Cl 9 (c) 
surely has reference to such instructions as can 
be issued under the Order and not to any other 
Mnd of direction, however whimsical or arbitrary 

rLnc ay be - wh,ch District Magistrate may 

ch ,°.°f e to *ssue. There is nothing in the Order 
which authorises or justifies the issuing of an 

J2S?S hon tha ^ a Particular person should be ac- 
cepted as partner by a depot-holder who has 

srtr&s (a LR s93: ArwK/sw 

CLAUSE 9 

( !> 19 ~r Instruction that certain 

person should be accepted as partner by a denot 

(37) (Pt E) 5 '(pflOMDBX R 593: AIR 1962 Pun » 32 

CLAUSE 10 

SrSaS-Sss 

fain p®o!' shodd be^ccepted^^SJrtoe 1 £ 

cS^eAi^^a) s f IR » ab ^ 

(DB). U U ‘ 2 W. AIR 1962 Punj 82 

S* r d 5 Sh& eo S, d T*,”" 

source from which he obtained"coriJ 

office notes — Order hM ^rtaln 

Coal Control Order ( 1955 ) ^rP o S ?t_ Pun ( a b 
Punj 32 (DB). U 55) * C1 ‘ 9 - A® 1962 
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-Cl. 10 — Order of cancellation on various 

grounds some of which are ultra vires — Order 
becomes void in its entirety. 

When an order under Cl. 10 is made in which 
various grounds are given for cancellation of the 
depot and only one of them is sustainable and 
the others are ultra vires and outside the provi¬ 
sions of the order, the order becomes void in its 
entirety. In such circumstances it cannot be said 
which ground or reason affected the mind of the 
authorities and what punishment wouljl have been 
inflicted if the other grounds or reasons had not 
existed. ILR (1961) 2 Punj 595: 63 Pun LR 593: 
AIR 1962 Punj 32 (37) (Pt F) (Pr 11) (DB). 

-CIs. 10 and 11 — Scope — Government 

failing to perform duty imposed on it by law — 
Mandamus — Issue of remedy — Petitioner has 
a right to the enforcement of the said duty by the 
issue of a writ of mandamus. See Constitution ol 
India, Art. 226. 59 Punj LR 647: ILR (1958) 

Punj 547. 

-CIs. 10 and 11 —• Scope — If exhaustive — 

Cancellation of depots on grounds not mentioned 
in els. 10 and 11 — Legality. 

Where a coal depot was cancelled on the ground 
that Government had decided to revoke the policy 
concerning allotment of depots which was Being 
followed in the past and had adopted a policy 
of giving out depots on merit; 

Held, that the express words mentioned in 
Clauses 10 and 11 of the Coal Control Order of 
the fact that a coal depot may be cancelled only 
under certain circumstances implies that it may 
not be cancelled under any other circumstances. 
It was therefore, not within the competence of the 
State Government to cancel the depot on any 
ground other than a ground mentioned in Clause 
10 or Clause 11 of the Order. 59 Punj LR 647i 
ILR (1958) Punj 547. 

PUNJAB COLONIZATION OF GOVERNMENT 

LANDS ACT (5 of 1912) 

SECTION 15 


been received by the vendors (original tenants) 
and the zar-i-malkana asserted by them to have 
been deposited and possession also given to the 
vendees with an undertaking that the necessary 
mutation would also be got entered by the ven¬ 
dors, no basic principle of public policy would 
be violated if the deed is given full effect, even 
though there is no direct affirmative proof in the 
form of receipt of actual deposit of the price and 
of the requisite consent of the Commissioner oi 
other duly empowered officer. 67 Pun LR 178» 
AIR 1965 Punj 225 (229) (Pt B) (Pr 13) (DB). 

PUNJ AB COMMODITIES PRICE MARKING 
AND DISPLAY ORDER (1962). 

CLAUSE 3 

-Cl. 3 (a) — Power of superintendence — 

Comparison with powers under Art. 226 — No 
interference under Art. 227 merely on technical 
ground. See Constitution of India, Art. 227, 
(1964) Cur LJ 324 (Punj). 

CLAUSE 4 

-Cl. 4 — Violation of — Conviction cannot be 

challenged on ground that ‘essential commodity' 
has not been defined by Defence of India Rules 
or Order itself. See Defence of India Rules 
(1962), R. 125 (2). 1965 (1) Cr LJ 205: AIR 

1965 Punj 86. 

CLAUSE 6 

-Cl. 6 — Order published in official gazette — 

Accused cannot contend ignorance of its provisions 
— It is open to the prosecution to prove that the 
accused was aware or the order in question — 
Omission on part of prosecution to prove that 
issuing authority had decided to so publish the 
Order, not material. See Defence of India Rules 
(1962), R. 141. 1965 (1) Cr LJ 205: AIR 1965 

Punj 86. 

PUNJAB COMMUNIST DETENUS RULES 
(1950) 

See under Public Safety. 


-Ss. 15, 19 — Scope of S. 19 — Tenant 


_ _ . of 

colony land acquiring ‘proprietary rights in that 
land — Subsequent transfer of that land without 
Commissioner's consent is valid — Restrictions on 
alienation under S. 19 are against transfer of 
tenancy rights and not against transfer of propne- 
tarv rights — See Punjab Colonization of Gov¬ 
ernment Lands Act (1912), S. 19. AIR 1965 Punj 
225 (DB). 

SECTION 19 


_Ss. 19, 15 — Scope of S. 19 — Tenant of 

colony land acquiring proprietary rights in that 
land — Subsequent transfer of that land without 
Commissioner’s consent is valid — Restrictions on 
alienation under S. 19 are against transfer of ten¬ 
ancy rights and not against transfer of proprietary 

rights. , c 

There is no restriction on the power of aliena¬ 
tion once proprietary rights have been acquired 
by a tenant of colony land. The restrictions 
under S. 19 are apparently meant against the 
transfer of tenancy rights because of the Govern¬ 
ment’s interest in realizing the lease-money and 
also in making the scheme of colonization sue- 
cessful. Therefore, the restriction under S 19 ot 
prior written consent of the Commissioner, has no 
application where a tenant of colony land trans¬ 
fers the colonv land after acquiring its proprietor¬ 
ship: AIR 1926 Lab 14. Disting - 

Where according to the recital in the registered 
sale-deed itself, the whole purchase money has 


PUNJAB CONSOLIDATION OF LAND PRO¬ 
CEEDINGS (VALIDATION) ACT (6 of 1957) 
See under Tenancy laws. 


PUNJAB CONTROL OF BRICKS SUPPLIES 
ORDER (1956) 

CLAUSE 4 

_Cl. 4 (iii) — Refusal of licence on ground 

that applicant indulges in anti-national activities 
which tend to cause disharmony likely to result in 
breach of peace between different communities — 
Held refusal of licence on this ground was illegal. 
ILR (1962) 2 Punj 546. 


PUNJAB CO-OPERATIVE SOCIETIES ACT (14 
of 1955) 

See under Co-operative Societies. 

PUNJAB CO-OPERATIVE SOCIETIES ACT (25 
of 1961) 

See under Co-operative Societies. 


>UNJAB COURT OF WARDS ACT (2 of 1903) 

SECTION 5 

_S. 5 (2) (d) — Scope — Not invalid as being 

in unreasonable restriction. See Constitution or 
India, Art. 19. AIR 1954 Punj 247 (DB) 
[Overruled on another point in /MR 1J6 j Funl 

9l 

—S. 5 (2) (d) — Scope and effect of — Pro¬ 
perty taken under superintendence of Court or 


PUNJAB COURT OF WARDS ACT (1903), S. 5 
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Wards — Property is not ‘acquired’. See Consti¬ 
tution of India, Art. 31. AIR 1954 Punj 247 

^(Overruled on another point in AIR 1963 Punj 

91 

_S. 5 (2) (d) — Constitution of India, Art. 13 

_ Retrospective effect — Order parsed by Gov¬ 
ernment under S. 5 (2) (d) of the Punjab Court 
of Wards Act passed before the Constitution can¬ 
not be interfered with by the High Court merely 
on the around that by subsequent enactment or 
by Constitution some rights have been conferred 
on the petitioner, winch according to him have 
made the Act ultra vires. See Constitution of 
India, Art. 13. AIR 1953 Punj 30 (DB). 

[Overruled on another point in AIR 1963 Punj 

91. 

-$. 5 — Constitution of India, Art. 14 — 

Reasonable classification — Validity* — It cannot 
be said that the classification for purposes of pro¬ 
tections of land revenue is not a reasonable classi¬ 
fication — See Constitution of India, Art. 14. 
AIR 1953 Punj 30 (DB). 

fOverruled on another point in AIR 1963 Punj 

91. 

-S. 5 (2) (d) — Constitution of India, Art. 226 

— Order under S. 5 (2) (d) is not a judicial 
or quasi-judicial order — No writ of certiorari or 
mandamus can be issued — See Constitution of 
India, Art. 226. AIR 1953 Punj 30 (DB). 

fOverruled on another point in AIR 1963 Punj 

91. 

-S. 5 — Validity. 

Howsoever undesirable it may be to pass a law 
like Punjab Court of Wards Act, S. 5, it is not hit 
by Art. 15 of the Constitution. 55 Pun LR 279: 
1LR (1953) Punjab 279: AIR 1953 Punjab 30 (35) 
(Pt D) (Pr 35) (DB). 

fOverruled on another point in AIR 1963 Punj 
SECTION 12 

—S. 12 — Power of High Court — Superinten¬ 
dence of property assumed under S. 5 (2) (d) — 
Evidence — Sufficiency of — (Constitution of 
India, Art. 226). 

It is not within the competence of the High 
Court under Art. 226 of the Constitution to exa¬ 
mine the evidence on the basis of which the State 
Government came to the conclusion that the con¬ 
ditions set out in S. 5 (2) have been complied 
with. The High Court cannot constitute itself 
into a Court of appeal in cases of this kind and 
it is not within the province of the High Court 
to express an opinion on the adequacy or other¬ 
wise of the material on w'hich the conclusion of 
Commissioner is based. 56 Punj LR 
<° 3 ‘ & R ( 1955 > Pu "i 331: AIR 195-1 Punj 247 
(250) (Pt E) (Pr 15) (DB). 

[Overruled on another point in AIR 1963 Punj 

“I, 

SECTION 13 


SECTION 15 
-S. 15 — Reasonable restrictions. 


It is for the purpose of protection of the re¬ 
venue of the State and for seeing that there is no 
discontent amongst the tenants, law's of the kind 
such as Punjab Courts of Wards Act are passed 
by Government. It cannot be said that they are 
unreasonable interference with the fundamental 
rights of persons — See Constitution of India, 
Art. 19 (1) (0. AIR 1953 Punj 30. 

jOverruled on another point in AIR 1963 Punj 
91. 

SECTION 17 

-S. 17 — Reasonable restrictions. 


13 — Reasonable restrictions. 

II is for the purposes of protection of the 
revenues of the State and for seeing that there 
I s . j° discontent amongst the tenants, laws of the 
Kind such as Punjab Court of Wards Act are 
Passed by the Government. It cannot be said that 
V* “reasonable interference with the funda- 

mentai rights of persons — See Constitution of -Appendix C Q (t) f t 

ffifcriL-Li 9 (1) ®V ^ 1953 Pun ) 30. Authorisation by Denutv ° f * tt ° nwy 

[Overruled on another point in AIR 1963 Punj TJnA»r ri /o\ “““Mionen 


It is for the purpose of protection of the re¬ 
venues of the State and for seeing that there is 
no discontent amongst the tenants, laws of the 
kind such as Punjab Courts of Wards Act are 
passed by the Government. It cannot be said that 
they are unreasonable interference with the fun¬ 
damental rights of persons. See Constitution of 
India. Art. 19 (1) (f). /UR 1953 Punj 30. 
[Overruled on another point in AIR 1963 Punj 
91. 

SECTION 25 

-S. 25 — Reasonable restrictions. 

It is for the purposes of protection of the re¬ 
venues of the State and for seeing that there is 
no discontent amongst the tenants, laws of the 
kind such as Punjab Courts of Wards Act are 
passed by the Government. It cannot therefore 
be said that they are unreasonable interference 
with the fundamental rights of persons — See 
Constitution of India, Art. 19 (1) (f). -UR 1953 
Punj 30. 

[Overruled on another point in AIR 1963 Punj 
91. 

SECTION 48 

--S. 48 — S. 48 of the Punjab Act 2 of 1903 

does not define interpleader suit or gives procedure 
governing interpleader suit. But in view of the 
definition of the expression ‘interpleader suit and 
the procedure governing such suits given in 
S. 88 of C. P. C., the Court of Wards can insti¬ 
tute interpleader suit against several claimants 
when on the death of any person of whose pro¬ 
perty the Court of Wards has assumed jurisdiction 
the succession to his property is disputed. Such 
a suit falls within S. 88, C. P. C. and is not barred 

/ILSf ^njab Act II of 1903. See Civil 
P. C. (1908), Order 35, Rule 5. AIR 1954 Punj 103 
(DB). 

r -T- s :. 48 ,T T c \ p - Code (I90S >> S. S8. 

Section 48 of the Punjab Act 2 of 1903 does 
not define an interpleader suit or gives the pro¬ 
cedure governing interpleader suits. But in view 
of the definition of the expression 'interpleader 

in S “sfi r S r °r d f e S° v ™g such suits given 
in o. 88, C. P. Code, the Court of Wards can 
institute an interpleader suit against several 
claimants, when on the death of any person o 
whose property the Court of Wards has Sn3 
junsdiction, the succession to his propertv is dis- 

C U C P' Codf and U f faU f F Timn A f i ade within S * 8 8> 
u r. Lode, and is not barred by S. 48 of th« 

Punjab Act II of 1903. AIR 1931 Oudh 177 

|^rS^ LR «Si^r«L p Ti 7 sii 

APPENDIX, CLAUSE 3 


wh^ts5 ^ ^ 

wno must sign the power of attorney of the ad- 
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PUNJAB COURTS ACT (1918), S. 3 


vocate who acts on behalf of the Court of Wards. 
Where there is no such authorisation the appeai 
is not effective. 55 Pun LR 375: AIR 1953 Punj 
2/3 (274) (Pr 6) (DB). 

PUNJAB COURTS ACT (6 of 1918) 

SECTION 3 

# —S. 3 (4) and S. 39 (1) (a) — Suit for pre- 
emption of agricultural land — Value for jurisdic¬ 
tion in appeal — Direction to deposit market 
value — No effect on valuation for jurisdiction 
See Suits Valuation Act (1887), S. 3. AIR 1960 
Punj 467 (FB). 

SECTION 18 

•—-Ss. 18, 22, 26, 27, 33, 34 and 39 (3) — 

High Court Notification No. 4 dated, 3rd Janu¬ 
ary, 1923 — Court of Senior Subordinate Judge — 
If same as Court of subordinate Judge, First 
Class — (High Court Rules and Orders — Punjab 
High Court Rules, Vol. I, Chap. 20-B — Notifi¬ 
cation, dated 16th May, 1935, as amended on 23rd 
February, 1940). 

Held, on a consideration of the relevant provi¬ 
sions of the Punjab Courts Act and the High 
Court notification No. 4, dated 3rd January, 1923 
that the Court of the Senior Subordinate Judge is 
not the same Court as the Court of the Subordi¬ 
nate Judge of the first class. The senior Subordi¬ 
nate Judge does not appear to be vested with 
either administrative or judicial control over any 
other Subordinate Judge except in so far as he is 
a Court of appeal in certain specified classes of 
cases. 

The Punjab High Court Notification, dated 16th 
May, 1935, as amended on 23rd February, 1940, 
reproduced in Vol. 1, Ch. 20-B of the High Court 
Rules and Orders also appears to regara each 
Senior Subordinate Judge as a Court in itself 
and not merely as the presiding officer of the 
Court of the Subordinate Judge. 

S. 39 (3) permits an appeal from one Subordi¬ 
nate Judge to another ana the words the “Court 
of such other Subordinate Judge" indicate that the 
Subordinate Judge to whom the appeal is pre¬ 
ferred is a separate and distinct Court. Kuldip 
Singh v. State of Punjab, 1956 Mad WN 465 
(2): 1956 SCR 125: 1956 SCA 809: 1956 All LJ 
434: 1956 Cr LJ 781: 1956 SCJ 387: 1956 SCC 
455: 58 Punj LR 595: ILR (1956) Punj 1075: AIR 
1956 SC 391 (396, 397, 398) (Pt B) (Prs 23, 30, 32, 
33). 

# -Ss. 18, 21 — Court of Additional Judge 

— If a division Court of the Court of District 
Judge. 

Under Section 18, the Court of the Additional 
Judge is constituted a distinct class of Court; the 
Act speaks of the Court of the Additional Judge 
and not of the Additional District Judge as is the 
case with certain other Acts in other parts of 
India. The Punjab Courts Act nowhere speaks 
of an Additional District Judge or of an Addi¬ 
tional Judge to the District Court; also, the Ad¬ 
ditional Judge is not a Judge of co-ordinate judi¬ 
cial authority with the District Judge. But these 
Judges cannot discharge all the judicial functions 
of the District Judge. Their jurisdiction is a 
limited one and is limited to the discharge of such 
functions as may be entrusted to them by the 
District Judge under Section 21 (2). Thus, if his 
functions are confined to the hearing of appeals 
he cannot exercise original jurisdiction and vice 
versa. But if he is invested with the functions 
of an appellate tribunal at the District Court 
level, then he can exercise all the powers of the 


District Judge in dealing with appeals which the 
District Judge is competent to entertain. This is 
a very different thing from the administrative 
distribution of work among the Judges of a single 
Court entitled to divide itself into sections and 
sit as division Courts. As the Punjab Courts Act 
does not contemplate the appointment of Addi¬ 
tional Judges to the District Court, none can be 
appointed. The Court contemplated is the Court 
of the Additional Judge which is in the nature of 
a special tribunal set up for a special purpose 
and invested with the powers of a District Judge 
when dealing with the matters specially entrusted 
to its jurisdiction. Therefore the Court of the 
Additional Judge is not a division Court of the 
Court of the District Judge but a separate and 
distinct Court of its own. Kuldip Singn v. State 
of Punjab. 1956 Mad WN 465 (2): 1956 SCR 
125: 1956 SCA 809: 1956 All LJ 434: 1956 Cr 
LJ 781: 1956 SCC 455: 5S Punj LR 595: ILR 
(1956) Punj 1075: 1956 SCJ 387: AIR 1956 SC 
391 (398, 399) (Pt C) (Prs 36, 37). 

-Ss. 18 and 21 — Additional District Judge 

is not principal Civil Court of original Civil 
jurisdiction — District judge cannot transfer the 
petition under Hindu Marriage Act to him. See 
Hindu Marriage Act (1955), S. 19. AIR 1959 
Punj 50 (DB). 

fOverruled in AIR 1965 Punj 472.] 

SECTION 20 

-S. 20 (as it stood in 1957) — District Judge, 

meaning of — The Court of Additional District 
Judge was not recognied under the provisions of 
the Punjab Courts Act as it stood in 1957 and 
there could be only one District Judge in the 
District who could be nominated under proviso 
to Section 9 of the Displaced Persons (Compensa¬ 
tion and Rehabilitation) Act. Subsequent amend¬ 
ment of the Act was not retrospective. See Dis¬ 
placed Persons (Compensation and Rehabilitation) 
Act (1954), Section 9 Proviso. 1965 Pun LR (Supp) 
371. 

SECTION 21 

#-Ss. 21 and 18 — Court of Additional Judge 

is not a Division Court of the Court of District 
Judge — It is a separate and distinct court of 
its own — (Special Tribunal). See Punjab Courts 
Act (6 of 1918), Section 18. 1956 Cri LJ 781: AIR 
1956 SC 391. 

0_S. 21 — Principal Civil Court of original 

civil jurisdiction — Suit under Section 92 insti¬ 
tuted in Court of District Judge — District judge 
transferring it to Additional District Judge — 
Latter has jurisdiction to dispose it. See Civil 
P C. (1908), Section 24. AIR 1965 Punj 472 
(FB). 

_S. 21 — Principal Civil Court of original 

civil jurisdiction — Additional District Judges in 
the Punjab is not — Jurisdiction to hear petitions 
under Hindu Marriage Act — Power of District 
Judge to transfer petition to Additional District 
fudge — District Judge has no power. See Hindu 
Marriage Act (1955), Section 19. AIR 1959 Punj 

5 °fO?muled in AIR 1965 Punj 472 (FB).] 

-S. 21 (2) — Houses and Rents — E. P. 

Urban Rent Restriction Act (1949), Section 15 — 
District Judge acting as appellate auothority not a 
Court — He has no power to assign appeal 
Additional District Judge under Section 21 ( 2 ) ot 
the Act. See Houses and Rents — E. P. Urban 
Rent Restriction Act (3 of 1949), Section 15. AM 
1951 Punj 415. 


PUNJAB COURTS ACT (1918), S. 21 
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_ _§ 21 (2) — East Punjab Urban Rent Res¬ 
triction Act, Section 15 (1) and (4) — Appellate 
authority whether can assign appeal to another 
yader __ Appellate authority' hearing appeal from 
an order of the Rent Controller does so as a 
‘persona designata’ and not as a Court — District 
Judge hearing such appeal has no jurisdiction 
under Section 21 (2), Punjab Courts Act 1918 to 
assign the appeal to the Additional District Judge. 
See Houses and Rents — East Punjab Urban Rent 
Restriction Act (3 of 1949), Section 15 (1). AIR 
1951 Punj 355. 

SECTION 22 

•-Ss. 22, 18, 26, 27, 33, 34 and 39 (3) — 

Punjab High Court Notification No. 4 D/- 3-1- 
1923 — Court of Senior Subordinate Judge is not 
same court as Court of subordinate Judge First 
Class — (High Court Rules and Orders — Pun¬ 
jab High Court Rules, Vol. 1, Ch. 20B — Notifi¬ 
cation dated 16-5-1935 as amended on 23-2-1940) 
See Punjab Courts Act (6 of 1918), Section 18. 
1956 Cri LJ 781: AIR 1956 SC 391. 

SECTION 24 

-S. 24 — Plaint filed in Court of principal 

Civil jurisdiction with application for transfer to 
«vibordinate court —• Plaint transferred to sub¬ 
ordinate court and registered there — Date of 
filing suit held to be date when plaint was filed 
before court of principal civil jurisdiction. See 
Limitation Act (1908), Section 3. AIR 1963 Punj 
208 (DB). 

SECTION 26 


Is. 26, 18, 22, 27, 33, 34 and 39 (3) — 
Punjab High Court Notification No. 4 D/- 3-1- 
1923 — Court of Senior Subordinate Judge is 
not same court as Court of subordinate Judge 
First Class — (High Court Rules and Orders — 
Punjab High Court Rules, Vol. 1, Ch. 20-B — 
Notification dated 16-5-1935 as amended on 23-2- 
1940). See Punjab Courts Act (6 of 1918), S. 18. 
1956 Cri LJ 781: AIR 1956 SC 391. 

SECTION 30 

-S. 30 (1) — Notification — Jurisdiction — 

Revocation of probate — Senior Subordinate Judge 
in Punjab is competent See Succession Act (1925), 
Section 263. AIR 1964 Punj 485. 

SECTION 31 

—--S. 31 (1) (a) — Suit for pre-emption of agri¬ 
cultural land — Value for jurisdiction in appeal 
is 30 times the land revenue. See Suits Valuation 
Act (1887), Section 8. 1965 Cur LJ 450 (Punj). 

SECTION 33 

•—-Ss. 33, 18, 22, 26. 27, 34 and 39 (3) — 
Pjinjab High Court Notification No. 4 D/- 3-1- 
1923 — Court of Senior Subordinate Judge is not 
same court as Court of subordinate Judge First 
Class — (High Court Rules and Orders — Punjab 
High Court Rules, Vol. 1, Ch. 20-B — Notifica¬ 
tion dated 10-5-1935 as amended on 23-2-1940). 

?£L P )l n . iab Courts Act ( 0 of 1918 >* Section 18. 
1958 Cri LJ 781: AIR 1956 SC 391. 

SECTION 34 

34 and 37 — Civil P. C., Ss. 15. -26. 
uraer 4, Rules 1 and 2 — Presentation of plaints 
.■--•Law as to — Date of institution of suits — At 
me headquarters the date of institution is the 
ry when it is presented to the senior subordinate 
IS district At other places the date 

Sf institution is the date when it is presented to 
we proper court — (High Court Rules and Orders 


- Punjab High Court Rules, Vol. 1> Chap i-B, 
Rules 2 and 3). See Civil P. C. (1908), Sec 15. 
AIR 1956 Punj. 30. 

SECTION 37 

_S. 37 — Section 37 permits the District Judge 

to delegate powers of transfer of # appeals to the 
subordinate Judge. ILR (1959) Pun) 1-3/: hi Pun 
LR 730: AIR 1959 Punj 586 (589) (Pt C) (Pr 1~) 

( ^Ss. 37 and 34 — Civil P. C.. Sections 15, 26, 
Ordei 4, Rules 1 and 2 — Presentation of plaints 

— Law as to — Date of institution of suits — 
At the headquarters the date of institution is the 
date when it is presented to the senior subordi¬ 
nate Judge of the district. In other places the 
date of institution is the date when it is pre¬ 
sented to the proper Court—(High Court Rules and 
Orders — Punjab High Court Rules, Vol. I, Chap. 
1-B, Rr. 2 and 3). See Civil P. C. (1908), Sec¬ 
tion 15. AIR 1956 Punj 30. 

SECTION 38 

-Ss. 38 and 39 — Appeal from order upon an 

application under Section 10 passed by Subordi¬ 
nate Judge, 1st class lies to the High Court and 
not District Court. See Hindu Marriage Act 
(1955), Section 28. AIR 1961 Punj 480 (DB). 

SECTION 39 

• -S. 39 — Criminal P. C., Ss. 195 (3), 470A 

and 476B — Subordination of Courts — “Court to 
which appeals ordinarily lie’ — Guiding princi¬ 
ples — Court of Subordinate Judge is not sub¬ 
ordinate to Senior Subordinate Judge but to Dis¬ 
trict Court for purposes of Section 195 (3) — 
(Words and Phrases — 'Court to which appeals 
ordinarily lie) — AIR 1931 Sind 103, Not ap¬ 
proved. See Criminal P. C. (1898), Section 195(3). 
1956 Cri LJ 781: AIR 1956 SC 391. 

• -Ss. 39 (3) and 18. 22, 26. 27, 33, 34 — 

Punjab High Court Notification No. 4 D/- 3-1- 
1923 — Court of Senior Subordinate Judge is 
not same court as Court of subordinate Judge 
First Class — (High Court Rules and Orders — 
Punjab High Court Rules, Vol. 1, Ch. 20B — 
Notification dated 16-5-1935 as amended on 23-2- 
1940). See Punjab Courts Act (6 of 1918), S. 18. 
1956 Cri LJ 781: AIR 1956 SC 391. 

-S. 39 — Leave to sue in forma pauperis — 

'Sufficient means' —» Property subject-matter of 
suit — Cannot be taken into consideration in de¬ 
ciding pauperism — Interference with order re¬ 
fusing leave — Revision — Maintainable under 
Section 39 of Punjab Courts Act. See Civil Pro¬ 
cedure Code (1908), Order 33, Rule 1. AIR 1966 
Punj 86. 

#——S. 39 (1) (a) — Rules under. Rule 2 —• 
Suit for pre-emption of agricultural land — Value 
for jurisdiction in appeal — Direction to deposit 
market value — No effect on valuation for juris¬ 
diction — 16 Pun Re 1908: 146 Pun LR 1908 
(FB), Overruled. See Suits Valuation Act (1887), 
Section 3. AIR 1960 Punj 467 (FB). 

--S. 39 (1) — Suit for redemption — Valuation 

for jurisdiction is to be determined under R. 9 
framed under Suits Valuation Act — Forum of 
appeal — Value of the original suit not exceed¬ 
ing Rs. 5,000 — Appeal from the decree would 
lie to the District Judge under Section 39 (1) of 
the Punjab Courts Act even if the decretal 
““W* 5 0 Rs - 5.000 .See^Suits Valuation Act 
(1887), Section 3. AIR 1960 Punj 357 (DB) 

—s. 39 — Jurisdiction — Anpeal in redemp- 

• °? , s . u * ~ « determined not by original 

jumdictaonal value of the suit but by the amount 
which is found by the Court to be due. Sea 


125G 


I 


PUNJAB COURTS ACT (1918), S. 39 


Suits Valuation Act (1887), Section 8, AIR 1954 
Punj 36 (DB). 

--S. 39 — Punjab Pre-emption Act (I of 1913), 

Section 22 — Failure of plaintiff to deposit one- 
fifth amount — Trial Court rejecting plaint — 
Appeal — Discretion of trial Court — Power of 
appellate Court. 

Where it can be shown that the trial Court has 
acted under a misapprehension of fact in that it 
either gave weight to irrelevant or unproved 
matters or omitted to take into account matters 
that are relevant, the exercise of discretion by the 
trial Court may be impeached in such a case as 
it has been exercised on wrong or inadequate 
materials: 1937 AC 473 and 1943 AC 517, Rel. 
on. 

Thus, where in a suit for pre-emption under 
the Punjab Pre-emntion Act, 1913, an order to 
deposit one fifth of the probable value of land 
in suit is passed in the absence of the plaintiff 
or his counsel, and it is not communicated to them 
and on failure of the plaintiff to deposit the 
amount on the date, the trial Court rejects the 
plaint under Section 22 (4), relying on certain 
practice of the Court, of which there is no evi¬ 
dence and taking into consideration certain docu¬ 
ments which were not proved or exhibited, the 
appellate Court is empowered to set aside the 
order of rejection of plaint. ILR (1950) Punj 243: 
AIR 1950 East Punj 264 (265) (Prs 12, 13) (DB). 

SECTION 41 


meeting held subsequently not to renew licence 
— Resolution not open to question under Arti¬ 
cle 226 of the Constitution, as resolution only 
rectified an obvious case of mistake — Constitu¬ 
tion of India, Article 226, Debi Ram Sharma v. 
High Court of Judicature, Punjab. 64 Punj LR 
1136: .AIR 1963 Punj 46 (47, 48) (Prs 6, 7) (FB). 

SECTION 70 

-S. 70 (1) (b) — Remand in appeal to Dist 

Judge — Revision. 

Where the Dist. Judge on an appeal from the 
decision of the custodian of evacuee property 
passed an order for remand: 

Held, that there was no occasion for the High 
Court to interfere with the order of remand at that 
stage; there would be time enough for the peti- 
titioner to come to the High Court again if and 
when the Dist. Judge decided the case against him 
after the Custodian dealt with the case in accord¬ 
ance with the order of remand. AIR 1951 Punj 
423 (424) (Pr 6). 

PUNJAB CRIMINAL LAW (AMENDMENT) 
ACT (30 of 1960) 

See under Public Safety. 

PUNJAB CRIMINAL LAW (AMENDMENT) 
ORDINANCE (2 of 1960) 

See under Public Safety. 

PUNJ.AB CUSTOM (POWER TO CONTEST) 
ACT (2 of 1920) 


-S. 41 — Civil P. C., Sections 100-101 — 

Finding about ancestral character of land is 
one of fact and is not open to challenge in second 
appeal — Where the finding is based upon the 
perusal, construction, and piercing together of a 
large number of revenue records that finding 
cannot be regarded as a finding of fact. See Civil 
P. C. (1908), Sections 100-101. AIR 1951 Punj 358. 

-S. 41 — Finding of fact — Finding that land 

is not ancestral land based on perusal and con¬ 
struction of revenue records is no finding of fact. 

— Civil P. C. (1908), Section 100. AIR 1949 PC 
87, Rel. on. AIR 1950 East Punj 179 (180) (Pt A) 
(Pr 6) (DB) 

SECTION 44 

-S. 44 — Petition under Section 115, Civil 

P. C. and Article 227 of Constitution challenging 
order of Authority under Payment of Wages Act 

— Authority not being subordinate to High Court, 
Section 115 Civil P. C. or Section 44 Punjab 
Courts Act not applicable. See Civil P. C. (1908). 
Section 115. AIR 1964 Punj 242 (DB). 

--S 44 — Nature of — Proper Court-fee pay¬ 
able is in accordance with Schedule II, Article 1. 
See Court-fees Act (1870), Schedule II, Art. 1. 
AIR 1962 Punj 378 (DB). 

-S. 44 — Authority under Payment of Wages 

Act, is not Court subordinate to High Court 
Decision of Authority — When can be interfer¬ 
ed with under Article 227. See Civil P. C. (1908), 
Section 115. AIR 1961 Punj 154. 

SECTION 46-A 

•-S. 46-A — Punjab High Court Rules and 

Orders, Vol. 1, Chap. 17-B, Rules 5 (ii) 6, 3/ — 
Petitioner granted petition-writers licence under 
Rule 5 (ii) on personal ground under order of 
Chief Justice — Grant is contrary to Rule 5 — 
Resolution by Full Court at its administrative 


SECTION 3 

-Ss. 3 and 6 — ‘Alienation’ — Testamentaiy 

disposition is alienation. AIR 1955 NUC (Punj) 
4974. 

SECTION 6 

#-S. 6 — Defendant must specifically allege 

ancestral nature of property and his relationship 

— Mere framing of issues or leading evidence not 
sufficient — Civil P. C. (1908), O. 8, R. 2. 

Under Section 6 it is necessary that a person 
objecting to the validity of the appointment of an 
heir to the property* on the ground of custom must 
plead and prove that the land in suit is ancestral 
and that he comes within five degrees of the 
common ancestor The mere fact that the defen¬ 
dants contended in the wTittcn statement that the 
plaintiff could not be adopted according to the 
custom does not tantamount to making the requi¬ 
site pleas. 

Similarly the mere fact that the issues as framed 
did involve the consideration of the validity of 
the adoption and the ancestral nature of the land 
in suit will not clothe the vague allegation in the 
written statement with the definiteness of the re¬ 
quisite pleadings. 

Where a claim has been never made in the 
defence presented, no amount of evidence can be 
looked into upon a plea which w*as never put 
forward.: AIR 1930 PC 57, Rel. on; ILR 39 
Bom 399, Disting., Bhagat Singh v. Jaswant Singh, 
(1962) 1 SCJ 162: (1961) 1 Ker LR 539: 1961 
SCD 709: AIR 1966 SC 1861 (1862, 1863) (Prs 6, 
7 9). 

— $. 6 — Alienation by widow* of A's brother 
after commencement of Act — Gift by A of his 
property* challenged by appellants, his collaterals 

— Property found to be ancestral, though not m 
hands of common ancestors of A and the a PP^‘ 
lants — Widow of A's brother claiming property 
on A's death as his natural heir — Unchallenged 
continued possession even after the Act — Widow 
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becomes absolute owner — Alienation valid — 
Provisions of Punjab Limitation (Custom) Acts I 
and II of 1920 not attracted. See Hindu Succes¬ 
sion Act (1956), Section 14. AIR 1962 Punj 481. 
0-$. 6 — Right to contest alienation — Trans¬ 

feree from competent person — Right to continue 
contest after his death. 

When an alienation of ancestral immovable pro¬ 
perty is in fact contested by the person competent 
to contest it, the transferees from nim can continue 
the contest after his death. By the transfer the 
person is not merely transferring his personal right 
to challenge the alienation but the property itself 
with all its rights appertaining to it. which pro¬ 
perty at that time had vested in him. When 
treating the alienation as nullity and having ob¬ 
tained an order in his favour from the revenue 
authorities ho obtained possession of the property* 
and remained in possession of it till he transfer¬ 
red it, lie must bo held to have contested it. AIR 
1929 Lah 295 and 16 Ind Cas 634 (Cal), Rel. on: 
66 Punj Re 1897 (FB), Dist.; 67 Punj Re 1909. 
Diss. from. Harcharan Singh v. Ishcr Singh. ILR 
(I960) 2 Punj 999: 62 Punj LR 875: AIR 1961 
Punj 55 (56, 57) (Prs 3, 4, 5) (FB). 

PUNJAB DAMAGED AREAS ACT (11 of 1947) 


SECTION 3 

#-S. 3 — Scheme in respect of area declared 

to be “damaged area” under 1947 Act but not so 
declared under 1951 or 1949 Act is without juris¬ 
diction — Conclusiveness of scheme under S. 5 (4) 
of 1951 Act does not apply where there is total 
lack of jurisdiction — Punjab General Clauses Act 
(1 of 1898), S. 22 — Implied repeal — 1947 Act 
not repealed but lapsing and re-enacted by 1949 
Act -- Notification under 1947 Act cannot be 
deemed to be one under 1949 Act — Interpretation 
of Statutes — Implied repeal — There must be 
inconsistency between two Acts. See Punjab 
Development and Damaged Areas Act (10 of 
1951), S. 2 (d). AIR 1963 SC 976. 

PUNJAB DEBTORS’ PROTECTION ACT (2 OF 
1936) 

See under Debt Laws. 

PUNJAB DEVELOPMENT OF DAMAGED 
AREAS ACT (10 OF 1951) 


SECTION 1 

1 — Validity of Act — Contravention 
Al *- 14 •— (Constitution of India, Art. 14). 

rhere is nothing in the Act which involves 
aenial of equality or equal protection of laws 
any ^dividual. The Constihition contempla 
compulsory acquisition of property and, therefc 
l TJ , m * re compulsory acquisition of property p 
ded for by the Act cannot be held to conn» 
unequal treatment and thus offend the provisic 

Si J* 1 * Pun > LR 488: AIR 1954 Punj 1 
U11 ) (ft A) (Pr 4) (DB). • • 

13(1) — Validity — Absence of tin 
anut for award — Effect. 

. ( ac * that no time-limit for giving an awt 
mentioned does not make the Act ultra vir 
twill ^Rhin which an award may be ma 
.ww depend on particular facts of the case a 
contemplates the award being made* wii 
*n a reasonable time. " If thd Collector or the*‘aui 


ority concerned delays the making of the award,, 
the aggrieved person has' a remedy by way of 
applying for a writ of mandamus. 55 Punj LR 
488: AIR 1954 Punj 110 (112) (Pt C) (Pr 7) (DB). 

-Ss. 1, 11 and 12 — Validity of Act — Con¬ 
stitution of India, Arts. 31, 14. 

There is nothing in S. 12 (1) to say that the 
execution of the scheme must come before the 
award or computation of compensation. In fact, 
under S. 11, the compensation has to be com¬ 
puted by the Collector before the demolition of 
the buildings takes place and before the scheme 
is put into effect. There is. therefore, nothing in 
the Act which contravenes Art. 31 or Art. 14 of 
the Constitution. 55 Punj LR 488: AIR 1954 
Punj 110 (112) (Pt D) (Prs 8, 9) (DB). 

SECTION 2 


•-Ss. 2 (d), 5 (4) — East Punjab Damaged 

Areas Act (10 of 1949), S. 1 (2) — Punjab 
Damaged Areas Act (11 of 1947), S. 3 — Scheme 
in respect of areas declared to be ‘damaged area* 
under 1947 Act but not so declared under 1951 
or 1949 Act is without jurisdiction — Conclusive¬ 
ness of scheme under S. 5 (4) of 1951 Act does 
not apply where there is total lack of jurisdiction 

— Punjab General Clauses Act (1 of 1S9S\ S. 22 

— Implied repeal — 1947 Act not repealed but 
lapsing and re-enacted by 1949 Act — Notifica¬ 
tion under 1947 Act cannot be deemed to be one 
under 1949 Act — Interpretation of Statutes — 
Implied repeal — There must be inconsistency 
between two Acts — Civil Writ No. 460 of 1961, 
dated 20th April, 1961 (Punj.), Reversed. Trust 
Mai Lachhmi Sialkoti Bradari v. Chairman, Amrit¬ 
sar Improvement Trust, (19G3) I SCR 242: 1962 
SCD 1016: AIR 1963 SC 976 (978, 979, 9S0) 
(Prs 6, 7, 8, 9, 10). 


SECTION 4 

-S. 4 — Certain schemes prepared under Pun¬ 
jab Development of Damaged Areas Act (10 of 
1951) struck down as invalid on technical grounds 

— Subsequent legislation to validate the schemes 

— Right of filing objections in respect of vali¬ 
dated schemes not given afresh — Such right 
available to other persons in respect of schemes 
framed after Validating Act was passed — No 
discrimination as regards right of filing objections 
against earlier and new schemes. See Constitution 
of India, Art 14. AIR 1965 Punj 212 (DB). 

SECTION 5 


r as. 5 (4) and 2 (d)—East Punjab Damage* 
Areas Act (10 of 1949), S. 1 (3)-Punjab Damage* 
Areas Act (11 of 1947), S. 3 — Scheme in respec 

decIared t0 , be , damaged area" unde 
1J47 Act but not so declared under 1951 or 1945 
Act is without jurisdiction — Conclusiveness o 
sAeme^der S 5 (4) of 1951 Act does not «pp]> 
where there is total lack of jurisdiction — Punjat 
General Clauses Act (1 of 1898), S. 22 — Impliet 

J! P „ ea n l 947 ^ not repealed but lapsing ant 
Ac^ n r K y i 949 ^ Ct T N^fication under 1941 
■£* *?” *. be d< * med to be one under 1649 Act- 

;n?S£ Qh ° n °L ? tatUte ? ~ rmplied *>I*al-Then 
must “be inconsistency between two Acts.. S« 
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Punjab Development of Damaged Areas Act (10 
of 1951), S. 2 (d). .AIR 1963 SC 976. 

-S. 5 — Objector not heard in person — 

Effect. 

That the petitioners were not heard in person 
in support of their objections is scarcely a matter 
which makes the notification of the scheme in 
any way illegal as the subject does not possess the 


right to be personally heard on every occasion. 

The important point is that objections were in¬ 
vited. They were submitted by the petitioners 
and they were considered before the final scheme 
was sanctioned. 55 Punj LR 4SS: /UR 1954 Punj 
110 (112) (Pt E) (Pr 10) (DB). 

SECTION 11 

-Ss. 11, 1 and 12 — Validity of — There is 

nothing in S. 12 (1) to say that the execution of 
the scheme must come before the award or com¬ 
putation of compensation. In fact, under S. 11, 
the compensation has to he computed by the 
Collector before the demolition of the buildings 
takes place and before the scheme is put into 
effect. Therefore, there is nothing in the Act 
which contravenes Art. 31 or 14 — (Constitution 
of India, Arts. 31, 14). AIR 1954 Punj 110 (PtD) 
(DB). 

SECTION 12 


■Ss. 12, 13 — Validity — Just compensation 


(or damaged property — (Constitution of India, 
Art. 31). 

All that is required under Art. 31 is that com¬ 
pensation should not be illusory. It should be 
just and proper and it should represent an equi¬ 
valent of the market value. But the equivalent 
does not mean the exact figure of the market 
value. ! 

To say that in assessing the compensation which 
must be paid in compulsorily acquiring property 
damaged in riots, no deduction should be made for 
removing the material would be saying that the 
owners should be paid more than the market 
value. For a case of this type, the market value 
is the price of the land plus the price of the 
'material minus the cost of removing it. 

Where, therefore, the Punjab Act lays down in 
S. 13, that the cost of demolition and removal 
•may be deducted from the market value as deter¬ 
mined under S. 12, the provisions of Art. 31 of 
the Constitution are in no way contravened. 55 
Punj LR 488: AIR 1954 Punj 110 (111) (Pt B) 
(Pr 5) (DB). 

-Ss. 12, 1, 11 — Validity of — There is 

nothing in S. 12 (1) to say that the execution ot 
the scheme must come before the award or com¬ 
putation of compensation. In fact, under S. 11» 
the compensation has to be computed by the Co - 
lector before the demolition of the buildings takes 
place and before the scheme is put into eiiect. 
Therefore, there is nothing in the Act which con- 
travels Art. 14 or 31 of the Const.tut.on -^Con¬ 
stitution of India, Arts. 31, 14). 55 Pun, LR 488. 
AIR 1934 Punj 110 (DB)., 

SECTION 13 

_Ss. 13 -and 12 - Validity - Just compensa¬ 
tion for damaged property — All that is 
under Art. 31 is that compensation should not Dd 


illusory. It should be just and proper and it 
should represent an equivalent of the market 
value. But the equivalent does not mean the mar¬ 
ket value. 

Where, therefore, the Punjab Act lays down in 
S. 13 that the cost of demolition and removal may 
be deducted from the market value as determined 
under S. 12, the provisions of Art. 31 are not con¬ 
travened — (Constitution of India, Art. 31). 55 
Punj LR 488: AIR 1954 Punj 110 (DB). 

-Ss. 13 (1) and 1 — Validity — Absence of 

time-limit for award — The fact that time-limit 
for giving an award is mentioned does not make 
the Act ultra vires. If the Collector or the autho¬ 
rity concerned delays the making of an award, 
the aggrieved person has a remedy by way of ap¬ 
plying for a writ of mandamus. 55 Punj LR 488: 
AIR 1954 Punj 110 (DB). 

PUNJAB DEVELOPMENT OF DAMAGED 
AREAS (VALIDATION) ACT (8 OF 1963) 

SECTION 2 

-S. 2 — Schemes prepared under Punjab Deve¬ 


lopment of Damaged Areas Act (10 of 1951) struck 
down as invalid on technical grounds — Subse¬ 
quent legislation to validate the schemes — Right 
of filing objections in respect of validated schemes 
not given afresh — Such right available to other 
persons in respect of schemes framed after vali¬ 
dating Act was passed — No discrimination as re¬ 
gards right of filing objections against earlier and 
new schemes. See Constitution of India, Art. 14. 
AIR 1965 Punj 212 (DB). 

-S. 2 — Certain schemes struck down by 

Supreme Court as illegal and invalid — Defect 
found not fundamental or against constitutional 
provisions —■ State Legislature can pass appropri¬ 
ate legislation to remedy defect. See Constitution 
of India, Art. 141. AIR 1965 Punj 212 (DB). 

_S. 2 — Validated provisions made effective 

retrospectively — Validating enactment cannot be 
held to be void on this account. See Constitution 
of India, Art. 245. AIR 1965 Punj 212 (DB). 

PUNJAB DISTILLERY RULES (1932) 

RULE 9.36 

_R. 9.36 — Punjab Excise Act (1 of 1914), 

Ss 80(2), 30 and 21 —-Validity of S. 80 (2) and ast 
nart of R 9.36 — Both provisions are not ultra 
Si See Sb Excise Act (1 ot 1914), S. 80(2). 

ILR (1965) 1 Punj 189. 

RULE 37 

_ 37 _ Powers under — Commissioner of 

Excise’ and Taxation has power to direct distillery 
to cover its uncovered storage tank and impose 
penalty for disobedience thereof — But penalty 
imposed cannot be recovered as arrears of land 
revenue. See Punjab Excise Act (1 of 1914), S.S0 
(c). 1964 Cur LJ 519 (Punj). 

PUNJAB DISTRICT BOARDS ACT (CENTRAL 
ACT 20 OF 1883) 

SECTION 5 

_c 5 _ Tax on profession whether in respect 

of any property within S 30 (b) - A tax on pro- 
fession levied under notification ur respect of P 
fits made by a person by taking on lease a urg 
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area of land and sub-letting the same to various 
tenants cannot be regarded to be a tax in respect 
of any property within the meaning of S. 30(b). 
See Punjab District Boards Act (20 of 1883), S. 30 
(b). (1959) 61 Punj LR 309. 

SECTION 10 

-Ss. 10(3) and 30 — Legislation dealing with 

revenue in Social Welfare State — Subject cannot 
be taxed unless language clearly applies to him— 
Employees ordered by employer to check buses 
within jurisdiction of District Board — Employees 
residing in different district — Distrct Board can¬ 
not make them liable to pay profession tax—(Inter¬ 
pretation of Statutes). 

Legislation dealing with revenue in a social wel¬ 
fare State should not be too rigidly construed 
against the State. At the same time, a subject 
cannot be taxed unless the language of the statute 
clearly and indubitably applies to him. A con¬ 
struction which would have the effect of making 
a person liable to pay the same tax twice in res¬ 
pect of the same subject-matter would not be 
adopted unless the words were very clear and pre¬ 
cise to that effect. In a case of reasonable doubt 
the construction most beneficial to the subject is 
to be adopted. Still less is the language of a sec¬ 
tion to be strained in order to tax a transaction 
which, had the Legislature thought of it, would 
have been covered by appropriate words. 

A profession tax was payable by every person 
earning on a trade, profession, calling or employ¬ 
ment in the area subject to the authority of the 
District Board, Kangra. The plaintiffs who were 
employees of a company were ordered to check or 
supervise buses on a road the major portion of 
which was in the Kangra district The plaintiffs 
resided at Pathankot and the head office of the 
company was also at that place. 

Held that merely because the plaintiffs were 
ordered by their employer to check or supervise 
the various buses plying on the road within the 
jurisdiction of the District Board would not make 
them liable to be taxed by the Board. 

Held further, that tax being payable on the basis 

.. 1 . ncom 1 e » the place of its accrual can also be 
legitimately taken into account for the purpose ol 
etemuning the place of assessment, unless of 
course the statute suggests a contrary legislative 

n RMrfJivv i hat p,ace was ol > vi °usly Pathankot. 
H-R (1959) Punj 2041. 

SECnON 30 

Government Notification 

Pe m - 11992/LD ' 58/13577 - A ' daled 23-4-1959 - 
Permission to District Board to levy tax on sleepers 

Z n ™P° rted into the area’ — Sleepers brought 

to rov ar ?, a ln course of transportation, not liable 
o tax — Imported into the area’ — Meaning of 

interpretation of Statutes — Notification — Re- 
57» n i previous background. AIR 1958 SC 
2 j 3) _° n ' m 1965 Pun i 97 (99, 100) (Pt A) 


S in t H 9 District Board imposing tax under 

-£am‘»ri° ™ e Pun >' ab District Boards Act on timber 

«Ids if°«i VV °, Spec . ified roads “ Classification of 
“ rational and was supported by sound rea¬ 


son. See Constitution of India, Art. 14. AER 1962 
Punj 350 (FB). 

# -S. 30 — Validity — Section is not invalid 

on ground of abdication by State Legislature of 
its essential legislative function. See Constitution 
of India. Art. 246. AIR I9G2 Punj 350 (FB'. 

• -S. 30 — Colourable legislation — Tax on 

goods carried over certain roads — Tax is valid 
under Seventh Sell., List II, I J em 56 — Fact that 
part of tax is expended on improvement of roads 
does not make tax illegal. See Consti:ution of 
India, Art. 246. AIR 1962 Punj 350 (FB). 

% -S. 30 — Previous sanction of State Govern¬ 

ment — Ali that S. 30 says is that the District 
Board may with the previous sanction of the State 
Government impose any tax and meaning obvi¬ 
ously is that previous to the imposition of the tax 
there must be the State Government’s sanction in 
existence — It cannot be said that sanction has to 
be obtained at two stages, first before the District 
Board considers the proposal and secondly, after 
the proposal is adopted by the District Board. 
Mangat Ram Roshan Lai v. Punjab State, ILR 
(1962) 2 Punj 118: 64 Punj LR 342: AIR 1962 
Punj 350 (353) (Pt D) (Pr 7) (FB). 

♦ -S. 30 — Powers of District Board — The 

District Board was fully competent to drop the 
proposal for a tax at one time and equally compe¬ 
tent to reconsider the matter and impose the same 
or a similar tax on a subsequent occasion. Mangat 
Ram Roshan Lai v. Punjab State, ILR (1962) 2 
Punj 118: 64 Punj LR 342: AIR 1962 Punj 350 
(354) (Pt E) (Pr 8) (FB). 

—-S. 30 — Legislation dealing with revenue in 
social welfare State — Subject cannot be taxed 
unless language clearly applies to him — Emplo¬ 
yees ordered by employer to check buses within 
jurisdiction of Dist. Board—Employees residing in 
different district—Dist. Board cannot make them 
liable to pay profession tax. See Punjab District 
Boards Act (20 of 1883), S. 10(3). ILR (1959) 
Punj 2041. 

-S. 30 — Notification under, D/-16-2-1947 — 

Appellant taking on lease large area of land — 
Land sub-let to various tenants — Appellant, 
whether carrying on trade, profession or business. 

Where the appellant took on lease a large area 
of land consisting of about 4,000 bighas and as 
he could not carry on the cultivation himself, 
created sub-leases in favour of various tenants and 
the District Board sought to lew professional tax 
on the appellant under notification dated 16-12- 

Held, that the acivitiy which the appellant was 
carrying on would certainly fall within the purview 
ot the notification whether it was treated as a 
trade, which would include business, or a calling 
which would include avocation or vocation. It 
might even be brought within the meaning of the 
word profession as the appellant did carrv on 

tLT S 1 ™ ° { % , ,he J kedar . ** systematically 
taking large areas of land on lease and subletting 

the same to various tenants or cultivators and thus 
reaping profits. (1959) 61 Punj LR 309. 

•—^s. 30(b) and 5—Tax on profession whether in 
respect of any property within S. B0 (b) —(Consti- 
umon of India, Sch. VII, List II, Entries 49 and 
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Section 30 (b) obviously has reference to taxa¬ 
tion on the property itself as such, and does not 
debar the imposition of tax on profession, trade, 
calling or employment which fall under a separate 
item. The item in List II (State List) under which 
taxes can be imposed on lands and buildings is 49; 
whereas taxes on profession, trade, calling and 
employment fall within Item 60. Therefore, a 
tax on profession levied under Notification dated 
16-12-1947 in respect of profits made by a person 
by taking on lease a large area of land and sub¬ 
letting the same to various tenants cannot be re¬ 
garded to be a tax in respect of any property 
within the meaning of S. 30 (1>). (1959) 61 Punj 
LR 309. 

SECTION 31 


fications are not so inextricably bound up that, 
if the other two are declared to continue to be in¬ 
valid and not to have been validated retrospec¬ 
tively, the first one cannot independently survive. 
The impugned Act minus the other two notifica¬ 
tions can remain unaffected and the omission of 
the other two notifications would not change the 
nature or the structure of the legislation. See Con¬ 
stitution of India, Art. 13. AIR 1959 Punj 318. 

PUNJAB DISTURBED AREAS ACT (1 OF 1947) 
See under Public Safety. 

PUNJAB EDUCATIONAL SERVICE (CLASS I) 
RULES (1931) 

RULE 7 


9 -Ss. 31 and 56 — Levy imposed under S. 31 

(6) of the Punjab District Boards Act by notifica¬ 
tion, dated 17th September, 1954 — Validity — 
Levy is tax and not fee and is invalid. See Con¬ 
stitution of India, Art. 265. AIR 1962 Punj 267 
(FBI 

-S. 31 (6) — Government of India Act (1935), 

S. 142-A — Profession tax — The objection that 
profession tax imposed by East Punjab Govern¬ 
ment by Notification No. 458-LG-49/20921, dated 
9-4-1949, in pursuance of S. 31 (6), Punjab District 
Boards Act, was tax on income, has no validity 
under S. 142-A. See Government of India Act 
(1935), S. 142-A. AIR 1955 NUC (Punj) 4995. 

-S. 31 (6) — Notification by Government 

No. 458-L.G.-49/20921, dated 9th April, 1949 im¬ 
posing tax on every person carrying on a trade, 
profession, calling or employment in the area sub¬ 
ject to the authority of the Rohtak District Board 
— List of persons given in the Schedule is merely 
illustrative of the rule given in the notification it¬ 
self that a tax at the rates given in the schedule 
will be levied on every person carrying on trade, 
profession or calling in the area subject to the 
authority of the Board — Person is said to carry 
on business or profession at a place where he 
actually carries on business or profession and not 
where he lives. AIR 1955 NUC (Punj) 4995. 


9 -R- 7 — Application of — Must be consistent 

with Art. 16 of the Constitution. 

Rule 7 of the Punjab Educational Service (Class 
I) Rules, 1931, which provides for promotion by 
strict selection and rules out claim as of right to 
such promotion, has to be harmonized with Art. 16 
of the Constitution and is not to be construed in 
such a way as to make it inconsistent or violative 
of that Article because the inevitable effect of that 
would be to strike down that rule. Brijlal v. State 
of Punjab, 1965 Cur LJ 232: ILR (1965) 1 Punj 
423: AIR 1965 Punj 401 (405) (Pt C) (Pr 22) 
(FB). 

PUNJAB EDUCATIONAL SERVICE (PROVIN¬ 
CIALISED CADRE) CLASS III RULES (1961) 

RULE 2 

9 -Rr. 2 (d) and 2 (e) — Public servants — 

Equality of opportunity in matters of promotion— 
Validity—District Board and Municipal Board tea¬ 
chers taken over by Punjab Government and given 
same scales and grades of pay as were applicable 
to teachers in Government employment — Service 
Rules discriminating them in matters of promotion 
— Not violative of Art. 14 or 16. See Constitu¬ 
tion of India, Art. 14. AIR 1963 SC 913. 

RULE 3 


SECTION 50 

£_S. 56 — Constitution of India, Art. 265 — 

Levy imposed under S. 31 (6) of Punjab District 
Boards Act by notification dated 17-9-1954 — 
Validity — Levy is tax and not fee and is invalid 
— AIR 1957 Punj 45, Overruled. See Constitu- 
tion of India, Art. 265. AIR 1962 Punj 267 (FB). 

PUNJAB DISTRICT BOARDS (TAX VALI¬ 
DATING) ACT (27 OF 1955) 


SECTION 2 

_S. 2 —Validity — S. 2 of the Punjab Act 

purports to validate three notifications mentioned 
n the schedule the first of which is issued by the 
Oistrict Board of Kamal. Even assuming that the 
validating of the other two notifications in the 
ichedule would offend the rule against ex post 
: acto legislation contained in Art. 20 (1), the vali 
litv of the first notification cannot be impugned 
m that ground because the notification contains 
m penal provisions. The first and other two noti¬ 


-R. 3 — If violates Art. 14 or 16 of the Con- 


ititution — Held it is not violative of Art. 14 or 
16. See Constitution of India, Art. 14. AIR 1963 
SC 913. 

RULE 6 

_R. 6 — Service of a teacher, taken over by 

State and he continued to hold post beyond maxi¬ 
mum period of probation prescribed under Rules 
— Services terminated after giving one months 
notice and stating that it was in accordance with 
[errns of his employment — Held, order was illegal 
as it amounted to punishment and removal from 
service which was not permissible without proper 
enquiry — After period of probation teacher must 
be taken to have confirmed. See Constitution °f 
India, Art. 311. (1965) 67 Punj LR 312: 1965 Cur 
LJ 149: AIR 1966 Punj 468 (DB). 

PUNJAB EDUCATION CODE 

_Constitution of India. Art. 226 - Writ against 

educational institution - Expulsion of school-boy 
for alleged misconduct and refusal to allow hun 
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PUNJAB EMPLOYEES* STATE INSURAN CE COURT RULES «1949', Buie 17 

SECTION 12 

. 12 — Punjab Entertainments Out}* Rules 
vI956. Rules 17. 56 and 55 — Revision under 
$. 12 against best judgment assessment order under 
Rule 17 — Revision decided by Joint C:mmis- 
>::nrr and not by C r.mussioner — Joint Crnunis- 
>i:r.er empowered by Suite Government by r.rtf- 
ucation under Sec. 12. to decide ro%ir.:n — Er. 56 
and 55 thrugh refer to Commissioner as authority 
comp-etrat to decide revision, rules earn.: undo 
-fret c: enacted provision. ELR ’1963' 1 Punj 567. 


to appear at annual examination — Prindp.es or 
aainrai justice — Applicability — Order of ex¬ 
pulsion passed without giving opportunity of hear- 
izz — Order quashed- Ser Constitution of India, 
Arts. 226 and 52. .UR 1S65 Punj 507 >DB. 


PUNJAB EMPLOYEES’ STATE INSURANCE 

COURT RULES U949. 

RITE 17 

-R. 17 — Rule is intra \ires — Limitation for 

recovery of employees’ contribution. 

Rule 17 :f the Punjab Employees' Insurance 
Courts Rules. 1949, is ir.tra vires. .UR 1965 Punj 
422. FoiL 

The pcri:d of limitation for recovery of emplo¬ 
yees’ contribution starts from the date the claim 
became cue. Section 59 (5 lays down that a week 
shall be the unit in respect of which ad contri¬ 
butions shall be payable under the Act Where 
under Reg. 31 of the Employees’ State Insurance 
(General Regulations, 1950, the Corporation’s claim 
became due within 21 days of the last day of the 
wage period in which contribution fell due, such 
a claim for a period of one year and 25 days only 
is within limitation. \Uien the petition was insti¬ 
tuted on 16th May, 1961, and the employee con¬ 
tribution has been claimed cn the amount of wages 
piid for the period from 1st October, 195S to 30th 
June, 1960, the claim is in time for the period 
from 15th April 1960 to 30th June, 1960 onlv. 
U963-64* 25 FJR 203: (1964) 1 Lab LJ 669: .AIR 
1963 Punj 426 (427) iPt B) (Pr 6). 

-B. 17 (1), Proviso — Permanent partial dis¬ 
ablement of employee — Right of State Insurance 
Corporation to recover damages from employer in 
rcspcct of — Cause of action and starting point 

— Premature application by Corporation dismissed 

— Second application — Delay in filing same— 
Condonation of — ‘Sufficient reasons for not mak¬ 
ing the application — Interpretation of — Held 
that there were no sufficient reasons shown for con¬ 
doning delay. See Employees' State Insurance Act 
(1945*, S. 66. AIR 1962 Punj 30S (DBL 

PUNJAB EMPLOYEES’ STATE INSURANCE 
RULES (1951) 

RULE 17 

— Employees State Insurance Act 
(1948), Ss. 75, 80, 82 and 96 — Vires — Rule 17 
is not inconsistent with the Act, and is intra vires. 
See Employees’ State Insurance Act (194S‘, S. 75. 
AIR 1963 Punj 422 (DB). 

PUNJAB ENTERTAINMENTS DUTY ACT 
(16 OF 1955) 

SECTION 3 

® 13* 15 and 17 — Validity of — 

V^cct of Act — Provisions under R. 17 carry out 
p ***&* — Role 17 is intra vires S. £0 (1) — 
owrr to make best judgment assessment under 

Ron evasion of duty — Power is inherent in 
general power of assessment and no separate previ- 
«^theief°r is necessary — Alternative remedy of 
prosecution for evasion of duty, under S. 15 — 
no bar for proceeding under R. 17. See 

m n n /i t ^ nments ^ Act < 16 *3551 S.20 

W- HJR (1965) I Punj 507. 


-Ss. 12 and 20 *1' — Punjab Entertainments 

Duty Rules 1 1936 , R. 36 <3- a — Valiity — 
Rule ultra vires being beyond the statute".- g -wej 
granted under S. 20 • 1—Not warranted by p; vi¬ 
sions of $. 12. Srv Puniab Entertainments Durv 
Rules .1956', R. 36 *3 -a 1 . AIR 1963 Pimi 116. 

SECTION 13 

” Ss. 13, lo, li, 3 and 20 «— Funjab Entertain¬ 
ments Duty Rules (1956*. R. 17 — Validity of — 
Object of Act — Provisions under R. 17 cany cut 
the object —R. 17 is intra vires S. 20 (l't — 
Power to make best judgment assessment undei 

R. 1 4 on evasion of duty — Power is inherent 
in general power of assessment and do separate 
provision therefor is necessary — Alternative 
remedy of prosecution for evasion of duty, under 

S. 15 — Remedy no bar for proceeding under 
R- 17. ILR (1965) 1 Punj 567. 

SECTION 15 

Ss. 15, 3, IS. 17 and 20 — Punjab Entertain* 
ments Duty Rules (1956*. R_ 17 — Validity of - 
Object ot Act — Provisions under R. 17 carrv out 
the object - R. 17 is intra vir« S. 20 V L—Poww 
b* 5 * judgment assessment under 
IU li on evasion of duty — Fewer is inherent 
in general power of assessment and no separate 
provision therefor is necessary _ Alternate 
refl^dy of prosecution for evasion of duty, under 

« TTR^edy no bar for proceeding under 
R. li. ILR (1965^ 1 Punj 567. 

SECTION 17 

^ V 5 ’ 17 ^—Punjab Entertain¬ 

ed Duty Rules (1956*. R. 17 - Validly of - 

S* 1 ®?.®* ACt iT 1 ^^°“ UDdrr R- 17 cam- out 
the object — R. 17 is intra vires S. 20 O'—Power 

r ,_ make best JU<Wnt assessment under 
R- 1 . on evasion 0 f duty _ IWr is inherent 
general of assessment and no separate 

Provrs.cn therefor is necessary - AltemSw, 
rom^>- of prosecuhon for evasion of dutv, under 

r ,, 7 - for proceeding unde, 

R- 17. ILR (1965) 1 Punj 567. 

- SECTION 20 

' U * kl R 17 «">* 

on evasmn of dut>- - 1 W is inherent in gerrend 
of assessment and no separate prox-isioo 
therefor is necessary - Alternate i j 
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prosecution for evasion of duty, under S. 15 — 
no bar for proceeding under R. 17. ILR 
(1965) 1 Punj 567. 

— -S. 20 (1) — Punjab Entertainments Duty Act 
(1956), Rule 36 (3) (a) — Validity — Rule ultra 
vires being beyond the statutory power granted 
under S. 20 (1) — Not warranted by provisions 
of S. 12. See Punjab Entertainments Dutv Act 
(1956), Rule 36 (3) (a). AIR 1963 Punj 116. 

PUNJAB ENTERTAINMENTS DUTY 
RULES (1956) 

RULE 17 

-R. 17 — Provisions under R. 17 carry out the 

object — R. 17 is intra vires S. 20 (1) — Power 
to make best judgment assessment under R. 17 on 
evasion of duty — Power is inherent in genera) 
power of assessment and no separate provision 
therefor is necessary — Alternative remedy ol 
prosecution for evasion of duty, under S. 15 — 
Remedy no bar for proceeding under R. 17. See 
Punjab Entertainments Duty Act (16 of 1955), 
S. 20 (1). ILR (1965) 1 Punj 567. 

-Rr. 17, 36 and 38 — Revision under S. 12 

against best judgment assessment order under 

R. 17 — Revision decided by Joint Commissioner 
and not by Commissioner — Joint Commissioner 
empowered by State Government by notification 
under S. 12 to decide revision — Rr. 36 and 38 
though refer to Commissioner as authority com¬ 
petent to decide revision, rules cannot undo effect 
of enacted provision. See Punjab Entertainments 
Duty Act (16 of 1955), S. 12. ILR (1965) 1 Punj 
567. 

RULE 36 

-R. 36 (3) (a) — Validity — Rule ultra vires 

being beyond the statutory power granted under 

S. 20 (1) — Nor warranted by provisions of S. 12 

_ Punjab Entertainments Duty Act (16 of 1955), 

S. 20 (1) and S. 12. 

No rules can be made, under the rule-making 
power granted by a statute, by which a right con- 
ferred by the statute itself can be abridged or 
restricted. Rule 36 (3) (a), in that it requires the 
deposit of entire amount of duty levied to be 
made before a revision petition is entertained, is 
ultra vires the provisions respecting rule-making 
contained in Sec. 20 (1) of the Act. Sec. 12 or the 
Act which provides the only remedy against either 
assessment or imposition of duty, does not contain 
any provision under which such a rule could be 
sustained. The rule restricts and makes burdensome 
the right to revision conferred on a party by 5. I* 
of the Statute. AIR 1954 SC 403 & (1958) 6C> Pun) 
LR 205. Rel. on; (1898) 2 QB 340 andI (193/) AC 
139, Applied. 64 Punj LR 596: ILR <1962) 2 Pun, 
495: AIR 1963 Punj 116 (117, 118) (Prs 5, 6, /). 

PUNJAB ENTERTAINMENTS TAX 

(CINEMATOGRAPH SHOWS) ACT 

(8 OF 1954) 

SECTION 6 

_S. 6 _ Power to grant exemption — Its effect 

on power to levy tax. • . 

The power to grant exemption does not affect 

the power to levy a tax and there > sno ^' ng ' 
See. 6 (2) which invalidates the rest of the Act nor 


the notification whereby the petitioners have been 
held liable to pay tax. 58 Punj LR 226: AIR 1956 
Punj 203 (204) (Pt B) (Pr 6 ) (DB). 

PUNJAB EXCISE ACT (1 OF 1914) 

SECTION 1 

-S. 1 — Constitution of India, Art. 19 (1) (g) — 

Excise Act is valid. See Constitution of India, 
Art. 19 (1) (g). AIR 1956 Punj 97 (DB). 
[Reversed on facts in AIR 1959 SC 65.] 

SECTION 3 

9——Ss. 3 (14) and 58 — Notification under — 
Notification and Rules are saved from operation o! 
Art. 301 of the Constitution. See Constitution of 
India, Art. 301. 1965 Pun LR (Supp) 183: ILR 

(1965) 1 Punj 775: AIR 1966 Punj 4 (FB). 


9-S. 3 (14) (as in force in Delhi) — Notifica¬ 

tion under, not specifying date of enforcement — 
Second notification specifying date of enforcement 
the first notification — Mistake in publication of 
second notification — Effect. 

A notification declaring all spirituous prepara¬ 
tions with content of more than 20 per cent, proof 
alcohol to be liquor for the purposes of the Act 
was issued under Sec. 3 (14) on 7th December, 
1961. Apparently it came into force, as nothing 
else was said in it, on the date of its own publica¬ 
tion. A second notification of 13th December, 1961, 
was issued saying that the notification of 7tb 
December, 1961, shall come into force with effect 
from 13th December, 1961. This second notification 
was published in Gazette, dated 9th December, 
1961. But the Gazette came to be dated 9th 
Dec., 1961 instead of 13th Dec., 1961, due to 
genuine printing mistake. The Delhi Intoxicating 
Spirituous Preparations, Import, Export, Transport, 
Possession and Sale Rules (1952) (as amended upto 
13th December, 1961) framed under S. 58 of the 
Act were promulgated on 13th December, 1961. 

Held, the printing mistake did not invalidate 
either the second notification or the first notification 
and. in any case, not the first notification Pntpal 
Singh v. Chief Commr. of Delhi, ^ 65 * un , 
(Supp) 183: ILR (1965) 1 Punj a 5: AIR 1966 
Punj 4 ( 8 ) (Pt A) (Pr 9) (FB). 

f_S 3 (14) — ‘Liquor* — Definition of — 

Last part of definition is positive enactment con- 
ferring power. 

Interpretation clauses are not to be construed as 
positive enactments; there is, however, nothing to 
prevent the declaration of particular meaning to a 
word in an interpretation clause also containing in 
its positive enactment. A definition may be in part 
declaratory of specific and stated meaning and in 
the remaining part may be a positive enactment 
conferring power. , 

Held, that the last part of S. 3 (14) of the 
Punjab Excise Act is a positive enactment con¬ 
ferring power on the Chief Commissioner to 
declare any substance to be liquor for the purposes 
7L Act. Pritpal Singh V Chief Com™ o 
Delhi. 1965 Pun LR (Supp) 183: ILR 196o) 
Punj 775: AIR 1966 Punj 4 (9) (Pt B) (Pr 10) (FB). 

A_c 3 (14) _ Notification under — No™ 103 ' 

Uon declaring spirituous preparations with -0 pei 
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cent proof alcoholic content to be liquor — Medi¬ 
cinal preparations that are fatal to health cannot 
be considered as intoxicants — Validity of notifica¬ 
tion challenged on ground that it included even 
such non-intoxicants — Held, that listing prepara¬ 
tions which are or are not capable of being con¬ 
sumed as ordinary alcoholic beverages being im¬ 
practical, notification was neither vague nor ultra 
vires S. 3 (14). Pritpal Singh v. Chief Commr. of 
Delhi, 1965 Pun LR (Supp) 183: ILR (1965) I 
Punj 775: AIR 1966 Punj 4 (10) (Pt C) (Pr 11) 
(FB). 

#-Ss. 3 (14) and 58 — Notification undei 

S. 3 (14) — Validity — Delhi Intoxicating Spiri¬ 
tuous Preparations, Import, Export, Transport, Pos¬ 
session and Sale Rules (1952) (as amended upto 
13-12-1961) — Validity — Notification and Rules 
are consistent with object of Act and do not im¬ 
pose unreasonable restrictions on trade, medical 
practitioners or general public — Constitution of 
India, Art. 19 (1) (f) and (g). Pritpal Singh v. Chief 
Commr. of Delhi, 1965 Pun LR (Supp) 183: ILR 
(1965) 1 Punj 775: AIR 1966 Punj 4 (13) (Pt I) 
(Pr 15) (FB). 


-Ss. 3 (9), 58 and 60 — Deficiency in price on 

re-sale of excise shop is excise revenue — It can 
be recovered under S. 60. 


Under R. 21 of Order 34, Rules framed unde) 
S. 58 of the Punjab Excise Act a defaulting auc¬ 
tion purchaser of a liquor shop is liable for the 
deficiency in price resulting from the re-sale of a 
shop. This liability to pay for the short fall comes 
within the definition of ‘excise revenue' in Sec. 3 
(9) of the Act and its recovery can be made by 
means of distress and sale under Sec. 60 of the 
Act. (1952) 53 Pun LR 424: AIR 1953 Punj 274 
(278) (Pt C) (Pr 21). 


"T 1 S. 3 (14) — Validity — (Constitution of India, 
Art. 13). * 

The definition of liquor in Sec. 3 (14) does not 
contravene the provisions of Art. 13 of the Con¬ 
stitution. 1951 SCR 682, Foil. 1953 Cr LJ 549: 55 
Funj LR 187: ILR (1953) Punj 61S: AIR 1953 Puni 
77 (78) (Pt B) (Pr 3) (DB). 

S. 3 (14) — Validity _ Constitution of India, 
Art. 245. 

In the Punjab Excise Act the rules are issued 

4 r J h t t pr ° visions of Ss ' 5 > 6 - 16 > 17 > 18. 24 
and 58. These sections enable the Government to 

«sue the rules and these rules have been issued 
i . , e . 9,a,e Government. No question of delegated 
legation arises in this case. 1953 CriLJ549: 55 

T? n (DB) 18?: ILR (1953) Pun ’ ® 18: 1953 Pun » 

SECTION 5 


5 — Delhi Intoxicating Spirituous Pie- 
cl 5 ’ „ I , mport ' Ex P° rt - Transport, Possession 
ioni\ Sa i e Ru es ( 1952 ) (as amended upto 13-12- 
. . Rr ’ 3-A, 12 and 13 — Exercise of power 
, 5 Rules under Act leaving limitation on 

Z',. , be governed by prescription of registered 
Practitioner — Such provision does not 
nuiitate against provision of S. 5. Pritpal Singh v. 
2?Delhi, 1965 Pun LR (Supp) 183: 

& F)Ti 3 ) K 7755 m 1966 Puni 4 (12 > 

DemLn* 7 Notifications issued under Sec. 5 
Permitting to keep one bottle of Punjab distilled 


liquor or of foreign liquor imported or made in 
India. Accused found in possession of one bottle 
of liquor — Liquor proved different from Punjab 
distillery’ spirits — Burden to establish that liquor 
was illicit does not shift to accused on that count 
—Burden lies entirelv on prosecution. 1965 Cur LJ 
577: (1965) 67 Punj LR 1044. 

-Ss. 5, 6, 16, 17, 18 and 24 — Validity — 

Constitution of India, Article 245 — In the Punjab. 
Excise Act the rules are issued under the provi¬ 
sions of Ss. 5, 6, 16, 17, 18. 24 and 58. These 
sections enable the State Government to issue the 
rules and these rules have been issued by the 
State Government. No question of delegated legisla¬ 
tion arises in this case. 1953 Cri LJ 549: AIR 195$ 
Punj 77 (DB). 

SECTION 6 

-S. 6 — Validity of Punjab Intoxicating Spiri¬ 
tuous Preparations, Import, Export, Transport, Pos¬ 
session and Sale Rules (1952) — Constitution of 
India, .Article 245 — In the Punjab Excise Act the 
rules are issued under the provisions of Sec¬ 
tions 5, 6, 16, 17, 18, 24 and 58 of the Act. These 
sections enable the State Government to issue the 
rules and these rules have been issued by the 
State Government. No question of delegated legis¬ 
lation arises in this case. AIR 1953 Punj 77 (DB). 

SECTION 8 


-Ss. 8 (2), 21 (b) — Scope of State Govern¬ 
ments superintendence power — Notice of deter¬ 
mination of licence by excise authority—Abeyance 
or revival of notice when matters of policy fall 
within scope of superintendence — Independent 
judgment of authorities is not required. 1965 Cub 
LJ 3: 67 Punj LR 144: ILR (1965) 1 Punj 358: 
AIR 1965 Punj 217 (219) (Pt D) (Pr 14) (DB). 

S». 8, 9, 14, I5-A, 36, 40, 41, 44, 58 — 
“unjab Liquor Licence Rules (1956), R. 36 — 
Auction sale of excise licence — Highest bid ac¬ 
cepted by Collector and approved by Excise and 
luxation Commissioner — Deposit of one-sixth 
license fee as required by rules — Highest bidder 
acquires legal status of licensee even though no 
lormal licence is granted — Re-auction by Govern¬ 
ment without notice to such licensee and without 
pvmg any reasons — Legality — Action of State 
Government if can be justified under Ss. S, 36 or 


w mac navmg regard to t 
EX and j he L Rul « thereunder tl 

acquired , lhe ^gal status 
SV a 1,ccnce even though no formal instr 
llc t‘“ ce '7 s Prepared and granted to hi 
inV j ke *7 rights and was subject 
°i g f nS .i Under the Act “d "'as within tl 

explanation Tf 44 th^^e^holde? of'afa 

wh°se favour the licence had been wdeJSTto I 

mpn^K ^ e , h ‘ shest authority though the doc 
ment had not been issued so far. (ii) that the ir 

pugned act of re-auctioning could not be justifii 
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with reference to Sec. 41 the provisions of which 
neither applied nor were relied upon. Before an 
action for withdrawal’ of licence is taken under 
S. 41, the Collector has to weigh the appropriate¬ 
ness of, the reason or the motive, justifying the 
withdrawal, and such a ground for action has to 
he de hors the matters specified under Sec. 36. No 
material had been placed upon the record indicat¬ 
ing the circumstances of the so-called withdrawal, 
if there had been one, on the part of the authority 
granting the licences. 1960 MPLJ 323. Dist. (iii) 
that the action of the State Government in re- 
auctioning the licences could not be supported on 
the basis of See. 8 of the Act as the State Govern¬ 
ment did not purport to exercise any power undei 
S. 8. Having regard to the commonly accepted 
meaning of the word ‘control’, and also in the 
background of the context, it cannot connote a 
command or a direction justifying interference by 
the State Government. Sec. 8, however liberally 
construed, cannot lend itself to the construction 
that the State Government is given an absolute 
and unfettered discretion. AIR 1954 SC 592 and 
AIR 1954 SC 224 and 63 Pun LR 580 and 62 Pun 
LR 520, Rel. on; AIR 1956 All 99, Dissented from. 
ILR (1963) 1 Punj 148: AIR 1963 Punj 76 (80, 81, 
82, S3, 84, 85) (Pt B) (Prs 10, 11, 13, 16, 17, 22, 
23, 27) (DB). 

-S. 8 — Cancellation of licence validly sold — 

Jurisdiction of State Government. 

Section 8 does not confer any jurisdiction on tho 
State Government, after the licence has been 
validly sold, to cancel the same. It is only that 
power of the Financial Commissioner which is 
subject to the control of the State Government 
which the Financial Commissioner possesses under 
the Act. The Financial Commissioner has no power 
of revision qua the confirmation of the sale ol 
licences under the Act except in the case of a 
sale by an officer subordinate to the Collector 
where that sale is required to be confirmed by the 
Collector, or, in other words, where the sale b 
under Cl. (18) of Rule 36. Where the sale rs by 
the Collector, the confirmation or approval has to 
be by the Financial Commissioner, but there is no 
provision for revision in such a case. (1962) 64 

Punj LR 719. ... 

_8 _ Auction of liquor shops — Condition 

that bids are subject to Chief Commissioner’s sanc¬ 
tion _ Contract, when complete. 

Where one*of the conditions of auction sale of 
liquor shops is that all bids are subject to the 
sanction of the Chief Commissioner the auction 
sale is not complete until the bid is finally approv¬ 
ed by the Chief Commissioner. If, therefore, the 
bid is withdrawn before the Chief Commissioner 
gives his assent, there is no comp le ^ 
tween the parties. 53 PLR 424: AIR 1953 Pun, 
274 (277, 278) (Pt B) (Prs 14, 18). 

SECTION 9 

_S 9 — Licence granted by Financial Com- 

missioner - Notification delegating 3,1 P 0 "™ 0 ^ 
Financial Commissioner to Exc.se and Taxahon 
Commissioner - Notice cancelling licence b> lattei 
held valid. See Punjab Exc.se Act (1 of 1914), 
S. 39. AIR 1965 Punj 217 (DB). 

•Ss. 9, 8, 11, 15-A, _ 36, 40 41, 44 58 - 


U1 


Zb Li<A Licence Rule’s (1956,. Rule G6 - 


ACT (1914), S. 8 

Auction sale of excise licence — Highest bid ac¬ 
cepted by Collector and approved by Excise and 
Taxation Commissioner — Deposit of one sixth 
licence fee as required by rules — Highest bidder 
acquires legal status of licensee even though no 
forma! licence is granted — Reauction by Govern, 
ment without notice to such licensee and without 
giving any ieasons — Legality- — Action of State 
Government is not justified under Ss. 8, 36 or 41. 
See Punjab Excise Act (1 of 1914), S. 8. AIR 1963 
Punj 76 (DB). 

SECTION 14 

-Ss. 14, 8, 9, 15-A, 36, 40, 41, 44, 58 — Pun¬ 
jab Liquor Licence Rules (1956), R. 36 — Auction 
sale of excise licence — Highest bid accepted by 
Collector and approved by Excise and Taxation 
Commissioner — Deposit of one-sixth licence fee 
as required by rules — Highest bidder acquires 
legal status of licensee even though no forma) 
licence is granted — Reauction by Government 
without notice to such licensee and without giving 
any reasons — Legality- — Action of State Govern¬ 
ment is not justified under Ss. 8, 36 or 41. See 
Punjab Excise Act (1 of 1914), S. 8. AIR 1963 
Punj 76 (DB). 

SECTION 15-A 

-Ss. 15-A, 8, 9, 14, 36, 40, 41, 44, 58 — Pun¬ 
jab Liquor Licence Rules (1956), R. 36—Auction 
sale of excise licence — Highest bid accepted by 
Collector and approved by Excise and Taxation 
Commissioner — Deposit of one-sixth licence fee 
as required by rules — Highest bidder acquires 
legal status of licensee even though no forma) 
licence is granted — Reauction by Government 
without notice to such licensee and without giving 
any reasons — Legality — Action of State Govern¬ 
ment is not justified under Ss. 8, 36 or 41. See 
Punjab Excise Act (1 of 1914), S. 8. AIR 1963 
Punj 76 (DB). 

SECTION 16 


_S. 16 — Validity of Punjab Intoxicating Spiri- 

uous Preparations Import, Export, Transport, Pos- 
ession and Sale Rules (1952) - Constitution of 
ndia, Art. 245 — In the Punjab Excise Act_ the 
ules are issued under the provisions ot Ss o, °, 
6 17, 18, 24 and 58. These sections enable the 
State Government to issue the rules and these rules 
iave been issued by the State Government. No 
mestion of delegated legislation arises m this case. 
tlR 1953 Punj 77 (DB). 

SECTION 17 

_S. 17 — Validity of Punjab Intoxicating Spiri- 

uous Preparations Import, Export, Transport, Pos- 
ession and Sale Rules (1952) - Constitution of 
ndia. Art. 245 - In the Pun)ab Excise Act the 
ules are issued under the provisions ot Ss. o, o, 
6 17, 18, 24 and 58. These sections enable the 
State Government to issue die rules and these rui 
iave been issued by the State Government. Jo 
juestion of delegated legislation arises in this case. 
VIR 1953 Punj 77 (DB). 

SECTION 18 

a_c i q p r0 vi S o I — Delhi Intoxicating Spiri- 

“Wrirw zss 


PUNJAB EXCISE ACT 11914), S. 18 
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13-12-1961) — Notification under Proviso I not 

ksued _ Issuance of notification is discretionary 

an d non-issuance does not render Rules ultra vire? 
of the section. Pritpal Singh v. Chief Comnir. o 1 
Delhi, 1965 Pun LR (Supp) 183: 1LR (1965) 1 
punj 775: AIR 196C Punj 4 (12) (Pt C) (Pr 13) 

(FB). 

_S. 18 — Validity of Punjab Intoxicating Spiri¬ 
tuous Preparations Import, Export, Transport, Pos¬ 
session and Sale Rules (1952) — Constitution of 
India, Art. 245 — In the Punjab Excise Act the 
rules are issued under the provisions of Ss. 5, 6, 
16, 17, 18, 24 and 58. These sections enable the 
State Government to issue the rules and these rules 
have been issued by the State Government. No 
question of delegated legislation arises in this case. 
(1953) Cr LJ 549; AIR 1953 Punj 77 (DB). 
[Reversed on facts in AIR 1959 SC 65.) 

SECTION 21 


-S. 21 (b) —Notice of determination of licence 

by excise authority — Abeyance or revival of 
notice when matters of policy fall within scope of 
superintendence — Independent judgment of au'h- 
orities is not required. See Punjab Excise Act (I 
of 1914), S. 8 (2). AIR 1965 Punj 217 (DB). 

-S. 21 (b) — Distiller> licence containing condi¬ 
tion for determining licence by Excise authorities 
on notice — Notice issued under S. 21 (b) and 
under licence condition — Notice kept in abeyance 
for some years — Its subsequent revival with 
shorter notice period is illegal — Principle of 
Ss. Ill (h) and 113 of T. P. Act is applicable. 
1965 Cur LJ 3: G7 Punj LU 144: ILR (1965) 1 
Punj 358: AIR 1965 Punj 217 (218) (Pt A) (Prs 9, 
10) (DB). 

-Ss. 21, 80 (2), 36 — Punjab Distiller)' Rules 

(1932), R. 9.36 — Validity of S. 80 (2) and last 
part of R. 9.36 — Both provisions are not ultra 
vires. See Punjab Excise Act (1 of 1914), S. 80 (2) 
ILR (1905) 1 Punj 189. 

SECTION 24 

-S. 24 — Possession of intoxicant in transit by 

person on behalf of another, for purposes of tran¬ 
sit, whether illegal. 

It is a matter of common occurrence that intoxi¬ 
cants are in possession of various persons in the 
course of transit from one place to another, e. g., 
cartmen, ship-owners, coolies and so forth. Such 
persons caunot, of course, be said to be persons 
m possession within Sea 24 of the Act. It is there- 
tore reasonable to hold that the person in posses¬ 
sion contemplated by that provision is one who is 
m possession of the intoxicant on his own behalf, 
j ®°t one who is in temporary custody or charge 
ot the same on behalf of another in the course, 
and for purposes of transit. What is such temporary 
custody or charge depends upon the facts and cir- 
cumstances of each case, so that what is temporary 

mjiiii ° r C ! iar ® e on behalf of another person 
a y may be converted into illegal possession at 
a subsequent stage. This may, for instance, take 

intorlrin! ere \ ? e *?, on Initially in change of the 
knA t L° n kenalf of another person in course, 
m . n . °f transit detains the consign- 

nger than necessary for transmission or for 
tv °l- 12.1 Fn.D. 80. 


a purpose unconnected with tire transmission. 9 
Cal 223, Relied on. 

Possession of intoxicant in transit by a person not 
on his behalf but for the purposes of transit to 
its destination for ten days was held not unreason¬ 
able, considering the tardy nature of communica¬ 
tion and the long distance to be covered. The 
possession did not therefore become illegal merely 
because of the long period. 1932 Cri LJ 1350: AIR 
1952 Him Pra 61 (62) (Prs 5, G). i 

-S. 24 (4) — Notification introducing prohibi¬ 
tion in social clubs — Validity. It docs not con¬ 
stitute a direct interference with the liberty of the 
subject or violate the fundamental rights guarante 
ed bv Art. 19. See Constitution of India, ‘Ait 19 
(1) (f) (g) and (0). AIR 1957 Punj 20 (DB). 

-S. 24 — Validity of Punjab Intoxicating Spri- 

tuous Preparations Import. Export, Transport, Pos¬ 
session and Sale Rules (1952) — Constitution of 
India, Art. 245 — In the Punjab Excise Act the 
rules are issued under the provisions of Ss. 5, 6. 
16, 17. 18, 24 and 58. These sections enable the 
State Government to issue the rules and these rules 
have been Issued by the State Government. No 
question of delegated legislation arises in this case. 
1963 Cr LJ 549: AIR 1953 Punj 77 (79) (Pt C) 
(Pr 5) (DB). 

SECTION 25 

-S. 25 — Guilt)' knowledge — Necessity for 

conviction under S. 61 (1) (a) — The offence 
punishable under Sec. 61 (1) (a) clearly relates 
back to the provisions of S. 25 and therefore for 
anybody to be convicted under S. 61 (1) (a) there 
must be two ingredients, namely the possession of 
illicit liquor and the knowledge that for one of 
the reasons mentioned in S. 25 the liquor is illicit. 
See Criminal P. C. (1898), S. 342. AIR 1957 Punj 
75 (DB). 

SECTION 26 


-Ss. 2G and 2 (18) — ‘Sale* — Supply of liquor 

by club to its members. 

The supply of intoxicating liquor by a club to 
its members, as a mere incident of the general 
purposes of the club, constitutes a sale within the 
.meaning of S. 26. This is clear from the fact that 
the expression "sale’ as defined in Sec. 2 (18) 
includes any transfer otherwise than by way of 
gift. 58 Punj LR 426: ILR (1957) Punj 166: AIR 
1957 Punj 20 (22) (Pt A) (Pr 4) (DB). 

——S. 26 — Constitution of India, Art. 47 — 
Right to sell liquor and Government control — 
None has a legal right to sell liquor. From the 
earliest times it has been found expedient to con¬ 
trol the use and traffic in liquor and this control 
embraces both regulatory and prohibitory measures. 
This doctrine has been recognised by the Directive 
principles of Stale policy in Art. 47. (Excise Law 
— Liqour). AIR 1956 Punj 97 (DB). 

(Reversed on facts in AIR 1959 SC 65.] 

-—S. 26 — Excise Law — Liquor — Issue of 
licence to sell liquor is a matter of grace _(Con¬ 

stitution of India, Art. 19 (1) (g)), 

A licence to vend liquor is a merely personal and 
a temporary permit or privilege to be enjoyed as 
long as its terms are complied with. It follows 
therefore, that the issue of a licence is a matter of 
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grace granted by the Government and is noj a 
matter of right. Hence, no person can demand such 
a license as of right and cannot carry on the trade 
under the law of the land wi'hout first obtaining 
the required approval of the licensing authority. 
ILR (1956) Punj 390: AIR 1956 Punj 97 (98, 99) 
(Pt B) (Pr 5) (DB). 

[Reversed on facts in AIR 1959 SC 65.] 

-S. 26 — Delhi Excise Rules, R. 5 (17) — 

Words proved respectability' in R. 5 (17) do not 
contemplate any enquiry — (Words and Phrases). 

Trie Word ‘proved* ill R. 5 (17) is not used to 
show that it raises a justiciable issue, but in the 
sense that the licensing authority is satisfied of 
the applicant's respectability and that satisfaction 
need not necessarily be the result of any enquiry 
or evidence produced by (he parties. Thus the 
word ‘proved* in this Rule does not contemplate 
any kind of enquiry. ILR (1956) (Punj 390: AIR 
1956 Punj 97 (100) (Pt II) (Pr 10) (DB). 

[Reversed on facts in AIR 1959 SC 65.) 

-S. 26 — Delhi Excise Rules, R. 5(1) — 

Licence to vend liquor — No enquiry by authority 
granting licence is required. 

Taking into consideration the nature of trade 
involved and the Delhi Excise Rules framed under 
the Punjab Excise Act. the enquiry by the autho¬ 
rity granting a licence is not required. The mat¬ 
ters involved do not reveal a justiciable issue. 
No judicial or quasi-judicial duty is imposed on 
the Chief Commissioner by the Excise Act or by 
the rules framed under it. 'I he rules do not pre¬ 
scribe anv steps which must be taken to decide 
the matters. The object of the rules is to get 
information with a view to decide whethei 
a licence should be issued or not and. if so, to 
whom. The object of the collection ol informa¬ 
tion is not to decide any issues. 19-18 AC 87, 
Rel. on. AIR 1955 Pat 345, Disting. ILR (19o6) 
Punj 390: AIR 1956 Punj 97 (100) (Pt I) (Pr 10). 

[Reversed on facts in AIR 1959 SC 65.) 

SECTION 32 

_Ss. 32, 34, 58 and 59 — Rules under S. 33 

cannot be varied by those framed under Ss. 32 
and 34 — Conditions of sale announced at auction 
inconsistent with those framed under S. 53—\ all- 
dity — Auction purchaser is not estopped from 
challenging their validity — Evidence Act <137-). 

S. 115. 

Rules made by the Chief Commissioner under 
Sections 32 and 34 of Punjab Excise Act cannot 
vary those made by the Provincial Government 
under Section 58 of the Act. 

The rule-making power for purposes of carrying 
out the auction of Excise shops is contained m 
S. 58 of the Punjab Excise Act and this power is 
exercisable by the Provincial Governments. Sec¬ 
tions 34 and 59 deal with the power of the Hnan 
cial Commissioner in the Punjab and Chief Com 
missioner in Delhi but these sections do not am 
cern the power of making rules for 1 J 

two powers are exercised by <«’« d J en autlm 

the Financial Commissioner. Besi les 
m ule ha wo to be notified in the official Gaz • 
Where the modified conditions of 
at the time of sale are inconsistent With the 


1914), S. <26 

contained in 5.34, Rules framed/ under S. 58 ol 
theAct and were not notified in the official 
Gazette, they cannot have the force of statutory 
rules and will not be binding on the auction- 
purchaser and he would not be estopped from 
challenging the legality of those conditions in spite 
of his making a bid knowing that they were differ¬ 
ent from those contained in R. 34 of the Rules. 
The reason is that there cannot he an estoppel 
against statute. If rules made under a statute 
or byelaws framed under the rules are in excess 
of the provisions of the statute or are inconsistent 
with such provisions, .then these rules, or bye¬ 
laws must be regarded as ultra vires of the statute 
and they cannot be given effect to. AIR l ( Jl4 
Cal 537, ILR 1947 Mad 366, Rel. on. (’52) 53 
Pun LR 424: AIR 1953 Punj 274 (277, 279) (Pt A) 
(Prs 10, 12, 22). 

SECTION 34 

-Ss. 34, 32, 58 and 59 — Rules under S. 58 

cannot be varied by those framed under Ss. 32 
and 34 — Conditions of sale announced at auction 
inconsistent with those framed under S. 58 — 
Validity — Auction-purchaser is not estopped from 
challenging their validity — (Evidence Act (1872), 
S. 115). See Punjab Excise Act (1914), S. 32. 
AIR 1953 Punj 274. 

SECTION 35 

A. 

-S. 35 — Punjab Liquor Licence Rules (1956), 

Rr. 36-B, 36-A — R. 36-G taking away in fact 
and in substance power of grant vested in Collec¬ 
tor under S. 35 — Rr. 36-A and 36-B being in¬ 
tegral, both are ultra vires. 

S. 35 indicates that the grant of country liquor 
vend licence has to be made by the Collector sub¬ 
ject to rules made by the Financial Commissioner. 
Therefore, any rule made by the Financial Com¬ 
missioner cannot derogate in any manner the 
statutory power vested in the Collector in the 
matter to grant of licences. The power to grant 
licences vests in the Collector and lie alone can 
exercise it. The rules can only regulate the man¬ 
ner in which and the circumstances under which 
it can be exercised. 

Sending of the applications for licences to the 
Deputy Commissioner of the district concerned 
their scrutiny by him and their transmission to 
Government ’ by him with his recommendahom 
under Rule 36-B virtually put at naught 'he d - 
eretion vested in the Collector by the Act in the 
matter of grant of country liquor vend licence*- 
The matter of grant, though technical y left with 
the Collector, is, in fact and in substance, taken 
awav from him. Rule 36-B. therefore is ultra 
vires S. 35. Rule 36-A will also go along with 
i, because both the rules arc an integra 1 part ^ 
each other. ILR (1965) 1 Pun, 5/s AIR 1965 
Punj 284 (288) (Pt A) (Pr 13) (DB). 

_S 35 — Allotments of country liquor vends 

_ District Excise and Taxation Officer vested with 
authority to grant allotments - Officer no acting 
independently but on diree'imis of I ubJ«* »“ ^ 
rilics ill making allotments — Allotments 
in accordance with law. 

If any authority has been vested with Ihe pmve 
grant a licence, it is that authority which must 
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exercise that power, and it pimer L exercised 
hv some other authority, the exercise ot that power 
will be wholly void: AIK 1952 SC 16. Full. 

Where the allotments of muntry liquor vends 
could only he made by the District Excise and 
Taxation Officer who was the competent authority 
under the Act and that authority had not exer¬ 
cised its* independent mind in the matter hut had 
made the allotments in accordance with the direc¬ 
tions issued to it by the higher authorities. tin* 
grant of country liquor vend licences was not ii* 
accordance with law. ILK (19641 1 Punj 57: Alii 
1965 Punj 284 (290) (Pt Bl (Pr 15) (DB). 

-S. 35 — Restriction cm ‘•ale of liquor — Dis¬ 
cretion of executive authority to grant or refuse- 
licence — How to he exercised stated — Dis¬ 
crimination in issuing licences — Held mi facts 
that there was no warrant for unjust discrimination 
between these two sets of associations and the 
order refusing to grant a licence to petitioner 
contravened Art. 14 and must, therefore, he deem¬ 
ed to he void and of no effect. See Constitution 
of India, Art. 19 (6). AIR 1957 Punj 20 <DB>. 

SECTION 3G 


-Ss. 36, 21 and SO (2)—Punjab Distillery Rules 

(1932), R. 9.36 — Validity of S. 80 (2) and last 
part uf R. 9.36 — Both provisions are not ultra 
vires. See Punjab Excise Act (19U). S. 80 (2i. 
ILR (1965) 1 Punj 1S9. 

-Ss. 3G (c) and 80 (2) — Notice by Excise 

authorities to petitioner (distillery company) to 
carry out certain directions — Date fixed for 
giving company personal hearing —- Company 
praying for change of date twice which was grant¬ 
ed — Company failing to present case on those 
dates — It cannot he said that no sufficient oppor¬ 
tunity to be heard was given to company—Order 
against company cannot he quashed on that 
ground. 1964 Cur LJ 519 (Punj). 

-Ss. 36 (e), 80 (2) — Punjab Distillery Rules 

(1922), R. 37 — Powers under — Commissioner 
of Excise and Taxation has power to direct Dis¬ 
tillery to cover its uncovered storage tank and im¬ 
pose penalty for disobedience thereof — But 
Penalty imposed cannot be recovered as arrears of 
land revenue. 

Rule 37 clearly contemplates that the gur, 
molasses or inahua store, which has - to he* main¬ 
tained by the distillery, has to he approved by 
the Financial Commissioner. In view of the 
above rule the Excise and Taxation Commissioner, 
who was vested with the power of Financial Com¬ 
missioner, could issue a direction for covering the 
uncovered molasses storage tank. As there was 
non-compliance with such a direction, the Com- 
missioncr could cancel or suspend the licence of 
,. petitioner by virtue of the powers vested in 
um under Cl. (c) of S. 3G of the Art. Instead 
cancelling or suspending the licence, the Com¬ 
missioner was entitled to impose the penalty hv 
virtue ,,f powers under S. 80 (2). Therefore, the 
ml O' the Commissioner, imposing the penally 
•fj 1 A"® P cl 'ti°ner company under S. 30 (c) rend 

2 if i?.*^ ^ ^■* 

of B nenalt r v OC ?‘ UngS ^ , to recover fh(> a™unt 
V as arrears of land revenue is contrary 


i«i prosisious nf S’*. 56 (c» and 89 (2i and contrary 
to operative part of the order. The fact that the 
licence of the petitioner lias since been cancelled 
I or another default cannot alter the legal position 
contemplated by 8. 80 (2) ot the Act and entitle 
authorities to recover the penalty as arrears of 
land revenue. 1964 Cur LJ 519 (Punj). 

-S. 36 — Licence — When revocable .— Ex¬ 
cise licence and hare licence — Distinction be¬ 
tween — Licence granted under statutory provi¬ 
sion — Right of revocation or cancellation by 
Government to he confined within statutory limits 
and not de hors statute. See Easements Act 
(I882\ S. fit). AIR 1963 Punj 70 (DB). 

-Ss. 36, 8, 9, 14, 15-A, 40, 41, 44, 58 — Punjab 

Liquor Licence Rules (1956>, R. 36—Auction sale 
of excise licence — Highest bid accepted by Col¬ 
lector and approved by Excise and Taxation Com¬ 
missioner — Deposit of one-sixth licence fee as re¬ 
quired by rules — Highest bidder acquires legal 
status of licensee even though no formal licence is 
granted—Reauction by Government without notice 
to such licensee and without giving any reasons — 
Legality — Action of State Government cannot 
he justified under Ss. 8. 36 or 41. See Punjab Ex¬ 
cise Act (1 of 1914), S. 8. AIR 1963 Punj 76 (DB). 

SECTION 39 

-Ss. 39, 9 — Licence granted by Financial 

Commissioner — Notification delegating all powers 
of Financial Commissioner to Excise and Taxation 
Commissioner — Notice cancelling licence by lat¬ 
ter held valid. AIR 1963 SC 1503, Rel. on. 1965 
Cur LJ 3: 67 Punj LR 144: ILR (1965) 1 Punj 
358: AIR 1965 Punj 217 (219) (Pt B) (Pr 12) 
(DB). 


SECTION 40 


#--S. 40 — Notice to Government — Con¬ 

struction of — Notice to he construed reasonably 
and not to be interpreted pedantically — Substan¬ 
tial information of claim against Government should 
he conveyed — Held part of claim was barred 
under S. 40 of the Punjab Excise Act and whole 
suit was barred by S. 80. Civil P. C., as there 
was non-compliance with requisites of S. 80. See 
Civil P. C. (1908). S. 80. AIR 1963 SC 424. 


is. 40, 41, 8, 9, 14, 15-A, 36, 44, 58 — 
Punjab Liquor Licence Rules (1956), R. 36—Auc¬ 
tion sale of excise licence —Highest bid accepted 
by Collector and approved by Excise and Taxa¬ 
tion Commissioner — Deposit of one-sixth licence 
fee as required by rules — Highest bidder acquires 
legal status of licensee even though no formal 
licence is granted — Reauction by Government 
without notice to such licensee and without 
giving any reasons — Legality _ Action 
of State Government cannot be justified under 
Ss. 8, 36 or 41. See Punjab Excise Act (1 of 1914) 
S. 8. AIR 1963 Punj 70 (DB). 


SECTION 44 


—Ss. 44, 8, 9, 14, 15-A, 38, 40, 41, 58 — 
I unjab Liquor Licence Rules (1956), R. 36 — 
Auction sale of excise licence — Highest bid 
accepted by Collector aud approved,!by Excise and 
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Taxation Commissioner — Deposit of one-sixth 
licence fee as required by rules — Highest bidder 
acquires legal status of licensee even though no 
formal licence is granted — Reauction by Govern¬ 
ment without notice to such licensee and without 
giving any reasons — Legality — Action of State 
Govt, cannot be justified under Ss. 8. 36 or 41. 
See Punjab Excise Act (1 of 1914), S. 8. AIR 
1963 Punj 76 (DB). 

SECTION 50 

-S. 50 — Search witness — Excise case — 

A.S.I. raiding house of accused with witnesses two 
of whom were hVbught from town 25 miles away 

— Both those witnesses also appearing as wit¬ 
nesses for prosecution in other cases — One of 
remaining witnesses found on inimical terms with 
accused not relied on by trying Magistrate — 

— Head constable not mentioned as witness in 
case present at the time of recovery of impugned 
article — Evidence on record that relations be¬ 
tween his father and accused were not very 
happy — Recovery of article held could not be 
said to have been satisfactorily proved. See Cri¬ 
minal P. C. (1898), S. 103. (1963) 65 Punj LR 823. 

SECTION 54 

-S. 54 — Notification introducing prohibition 

in social clubs — Validity — It docs not consti¬ 
tute a direct interference with the liberty of the 
subject or violate the fundamental rights guaran¬ 
teed by Art. 19. See Constitution of India, Art. 19 
(1) (g), (5) and (6). AIR 1957 Punj 20 (DB). 

SECTION 58 

#-Ss. 58, 59 — Rule-making power of Chief 

Commissioner under S. 58 — Power not controlled 
by that of Excise Commissioner under S. 59. 

Section 58, after empowering the Chief Com¬ 
missioner to make rules for the purpose of carry¬ 
ing out the provisions of the Act, proceeds to give 
him further power to make rules for the purpose 
of any other law for the time being in force re¬ 
lating to excise revenue. This general power is 
not restricted or controlled by the rule-making 
power conferred on the Excise Commissioner by 
S. 59. The rule-making power of the Excise Com¬ 
missioner is subject to action taken by the Chief 
Commissioner in making rules under S. 58 and 
the other sections of the Act. Pritpal Singh v. 
Chief Cominr. of Delhi, 1965 Pun LR (Supp) 183: 
ILR (1965) 1 Punj 775: AIR 1966 Punj 4 (13) 
(Pt D) (Pr 14) (FB). , . 

-Ss. 58, 8, 9, 14, 15-A, 36, 40, 41, 44- 

Punjab Liquor Licence Rules (1950), R. 36—Auc¬ 
tion sale of excise licence — Highest bid accepted 
by Collector and approved by Excise and Taxa¬ 
tion Commissioner — Deposit of one-sixth licence 
fee as required by rules — Highest bidder acquires 
legal status of licensee even though no formal 
licence is granted — Reauction by Government 
without notice to such licensee and with¬ 
out giving any reasons — Legality — Action 
of State Government cannot be justified under 
Ss. 8, 36 or 41. See Punjab Excise Act (1 of 1914). 

S. 8. AIR 1963 Punj 76 (DB). 

-S. 58 (2) (f) (as extended to Delhi) — Rules 

under — Delhi Liquor Licence Rules, R. 5.34 (21), 


—Sale of licence—Confirmation by Chief Com¬ 
missioner not necessary — Failure of purchaser to 
deposit one-sixth of purchase price — Effect. 

Ihe question of confirmation by the Chief 
Commissioner of the sale of any licence is against 
the plain language of sub-rule (21) of Rule 5,34. 
If the purchaser fails to deposit one-sixth of the 
price within the specified period or if he refuses 
to take up the licence, the authorities are entitled 
to enforce the provision of sub-rule (21) of R. 5.34, 
which permits the resale of the licence and the 
loss, if any, can be recovered from the defaulting 
Purchaser. AIR 1953 Punj 274, Not 'foil. (1900) 
62 Punj LR 717. 

-Ss. 56 and 3 (9), 60 — Deficiency in price on 

resale of excise shop in excise revenue — It can 
be recovered under S. 60. See Punjab Excise Act 
(1914), S. 3 (9). AIR 1953 Punj 274. 

-Ss. 5S, 32, 34 and 59 — Rules under S. 58 

cannot be varied by those framed under Ss. 32 
and 34 — Conditions of sale announced at auc¬ 
tion inconsistent with those framed under S. 58- 
Validity — Auction-purchaser is not estopped 
from challenging their validity — (Evidence Act 
(1872), S. 115). See Punjab Excise Act (1914), 
S. 32. AIR 1953 Punj 274. 

-S. 58 — Rules under — Conditions of auc¬ 
tion — Power of Chief Commissioner to vary. 

The Chief Commissioner cannot vary' the condi¬ 
tions of auction of liquor shops laid down by the 
rules framed by the Provincial Government under 
S. 58 of the Punjab Excise Act. 

Rules made by the Chief Commissioner under 
Ss. 32 and 34 of the Act cannot vary those made 
by the Provincial Government under S. 58 of the 
Act. 53 Punj LR 424: AIR 1953 Punj 274 (278) 
(Pt C) (Pr 21). 

-S. 58 — Validity of Punjab Intoxicating Spiri¬ 
tuous Preparations Import, Export, Transport, Pos¬ 
session and Sale Rules (1952) — Constitution ol 
India, Art. 245 — In the Punjab Excise Act the 
rules arc issued under the provisions of Ss. 5, 6, 
16, 17, 18, 24 and 58. These sections enable the 
State Government to issue the rules and these 
rules have been issued by the State Government. 
No question of delegated legislation arises in this 
case. 1953 Cri LJ 549: AIR 1953 Punj 77 (79) 
(Pt C) (Pr 5) (DB). 

[Reversed on facts in AIR 1959 SC 65.] 
SECTION 59 


-S. 59 — Rules under — Delhi Liquor 


licence Rules, 1935, Chap. 5, R. 1 — Chief Com- 
nissioner of Delhi is competent authority to grant 
icence in Delhi. Chaio Mai & Sons v. State of 
Delhi. 1959 SCJ 105: ILR (1959) Punj 277: 1959 
!CR 424: AIR 1959 SC 05 (70) (Pt B) (Pr 9). 

-S. 59 — Government of Part C States Act 


1951) S. 38 — Delhi Excise Rules, Rule 5.1 — 
cope of S. 38 of the Act of 1951 — Powers ol 
)hief Commissioner under Excise Act — Powers 
onferred under the statutory rules framed under 
re Punjab Excise Act on the Chief Commissioner 
annot be said to be powers which the Chiet 
!ommissioner exercises by virtue of S. 38, Govern- 
icnt of Part C States Act. See Government of 
art C States Act (1951). S. 38. AIR 1956 Pun, 

[Reversed on facts in AIR 1959 SC 05.] 

-Ss. 59, 32, 34 and 58 - Rules under S. 58 

annot Ire varied by those framed under Ss. o- 
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and 34 — Conditions of sale announced at auc¬ 
tion inconsistent with those framed under S. 58- 
Validity — Auction-purchaser is not estopped 
from challenging their validity — (Evidence Act 
(1872) S. 115). See Punjab Excise Act (191-4). 
S. 32.' AIR 1953 Punj 274. 

SECTION 60 

_§ 5 . 60, 3 (9) and 5$ — Deficiency in price on 

resale of excise shop is excise revenue — It can 
be recovered under S. 60. See Punjab Excise Act 
(1914). S. 3 (9). AIR 1951 Punj 274. 

SECTION 61 


-S. 61 — Penal Code (1860), S. 53 — Proper 

sentence — Held that the facts that the accused 
was a refugee and that he had confessed his guilt 
were not, by themselves, extenuating circum¬ 
stances and his sentence was enhanced. See 
Penal Code (1860). S. 53. 1953 Cri LJ 1261: AIR 
1953 Pepsu 118. 

-Ss. 61 and 5 — Notifications issued under S. 5 

permitting to keep one bottle of Punjab-distilled 
liquor or of foreign liquor imported or made in 
India — Accused found in possession of one bot¬ 
tle of liquor — Liquor proved different from Pun¬ 
jab distillery* spirits — Burden to establish that 
liquor was illicit does not shift to accused on that 
account — Burden to prove that liquor was of illi¬ 
cit origin lies entirely on prosecution. 1965 Cur LJ 
577: (1965) 67 Punj LR 1044. 


-Ss. 61 (1) (a), 68-A (added by Punjab Excise 

Amendment Act (35 of 1056) — Recover)' of charas 
from accused after raid by police officers — Value 
of associating independent persons as witnesses — 
Witnesses of Police department — Effect—Mate 
rial discrepancies in evidence led by prosecution 
— Recover)' of charas not proved beyond doubt— 
Accused is entitled to benefit of doubt — Criminal 
trial — Raid by police officers — Importance of 
associating non-officials as witnesses. 1965 Cur LJ 
71: (1965) 67 Punj LR 128. 

-S. ,61(1) (a) — Possession of illicit liquor — 

Proof — Accused living jointly with four brothers 
—Mere knowledge of existence of illicit liquor is 
not sufficient. 

Where the haveli* from where the illicit liquor 
was recovered was owned and possessed by the 
accused and his four brothers, the fact that the 
accused knew that the illicit liquor was there in 
the haveli alone was not enough to say that he 
was in possession thereof. (1962) 64 Punj LR 91. 

—--S. 61 ( 1 ) (a) — Essentials for conviction — 
guilty knowledge — The offence punishable under 
s - 91 (1) (a) clearly relates back to the provisions 
°J , an d, therefore, for anybody to be con¬ 
victed under S. 61 (1) (a), there must l>e two in- 
S^tents, namely the possession of illicit liquor 
and the knowledge that for one of the reasons 
mentioned in S. 25, the liquor is illicit. See Cri- 
minal P. C. (1898). S. 342. 1957 Cri LJ 473: AIR 
1957 Punj 75 (DB). 

~S' ®1(1) (c) — ‘Possession of liquor 1 —Proof. 

anil WaS i with a bottle of liquor 

J? ? Sl&ss lying near him in the house of S. 

*he house were S, his daughter G 
is wife T. B was a stranger from another 


village. S stated that the liquor was in his posses¬ 
sion and that nobody else in the house or B had 
any connection with it. B’s defence was that he 
had been to S to get his shoes repaired. Accused 
S, G and T were acquitted and B was convicted 
under S. 61. 

Held, that on the evidence B could not be con¬ 
victed as the possession of liquor by B had not 
been proved. 1957 Cri LJ 476 (1) (476) (Pr 3) 
(Punj). 

-S. 61 U) (a) — ‘Lahan — Offence. 

If all the ingredients of Lahan were present 
mixed in the vessels recovered from the accused, 
or in other words, the mixture was ready for the 
fermentation which would inevitably follow, it is 
immaterial whether the ingredients had been mix¬ 
ed sufficiently long for the process of fermentation 
to have advanced very far or not, at the time ol 
the recover)'. \Vh*re the mixture consisted of water, 
gur and some fermenting agent, it does not matter 
how recently the mixture had been made before 
it was recovered and the substance is lahan and so 
amounts to liquor within the meaning of the defi¬ 
nition contained in paras 1, 2, Chap. I of the Pun¬ 
jab Excise Liquor Definitions in Yol. II of the 
Excise Manual. The accused is, therefore, guilty 
under S. 61 (1) (a). ILR (1956) Punj 11S7: 58 
Punj LR 359: 1957 Cri LJ 291 (Punj). 


-S. 61 (1) (a) — Lahan, possession of — 

Offence. 

Lahan is the substance out of which alcohol is 
distilled and if the person who possesses any 
quantity of this substance, has no licence for dis¬ 
tilling alcohol, its possession is a criminal offence 
under the Excise Act, although lahan may not in 
itself be an intoxicating substance, particularly if 
it is recovered before the process of fermentation 
has had time to take effect. It is quite open to 
the Government to include lahan as such as fall¬ 
ing within the term 'liquor* and thereby to make 
its possession without a licence an offence under 
the Excise Act. "Lahan" is lahan once the in¬ 
gredients have been mixed whatever stage the 
process of fermentation may have reached. ILR 
(1957) Punj 238. 

-S. 61 (1) (a) — Proof essential for conviction 

— No proof that bottles found in godown of ac¬ 
cused contained Tincture Zingiberis — Conviction 
held could mot be sustained. AIR 1955 NUC 
(Punj) 4957. 


61 — Sentence — Sentence of fine should 
be imposed — (Criminal P. C. (1898), S. 32). AIR 
1955 NUC (Punj) 2520. 

-S. 61 (1) (a) — Possession of illicit liquor— 

Accused stating that they themselves had buried 
the pitchers of lahan under trees in their family 
fields — Pitchers discovered in consequence of 
these statements — This was held sufficient to 
establish their conscious possession of the incrimi¬ 
nating article to justify conviction under S. 61 (1) 
(a). 55 Punj LR 474: 1954 Cri LJ 554: AIR 1954 
Punj 83 (83) (Pr 3) (DB). 


-—S. 61 (1) (a) — Evidence not satisfactory — 
Not safe to convict. 

Where in a prosecution under S. 61 (1) (a) 
there was no satisfactory evidence produced by 
the prosecution regarding the discovery of pitcher* 
containing the offensive matter from the premises 
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PUNJAB EXCISE ACT I 

ot the accused and the testimony in favour of the 
accused given by two lambardars of the village 
was discarded by the lower Court on the ground 
that being the co-villagers of the accused thev 
gave evidence to oblige him: 

Held, taking into consideration the provisions of 
Ss 52 and 68 and the fact that there was no 
evidence on the record showing anv connection 
whatsoever between the accused on the one side 
and the two lambardars on the other, the lower 
Court was not justified in discarding the evidence 
given by them and that it was not safe to act on 
the evidence given by witnesses for prosecution. 
55 Punj LR 345: 1953 Cri LJ 1825: AIR 1953 
Punj 266 (267) (Pr 12). 

-S. 61 (1) — Illicit liquor — Possession — 

Meaning. 

In order to decide whether a quantity of illicit 
liquor or illicit arm is or is not in possession of 
the accused person, the Courts have to considei 
not merely whether the article is lying at the 
house of the accused person or at a place acces¬ 
sible to others, hut a number of other circum¬ 
stances, the proof of which will persuade the 
Court to come to the conclusion that the article 
w'as in fact under the control and absolute domi¬ 
nion of the person concerned. 

Recovery of illicit liquor from field of another 
on information supplied by the accused. Several 
persons distilling liquor in that village and this 
fact known to almost all villagers — Held that it 
was probable that accused gave information re¬ 
lating to liquor belonging to someone else and. 
therefore, accused could not be said to be in pos¬ 
session of that discovered liquor. 

The fact that a man buries an article in his own 
kotha shows that he retained control over it and. 
therefore, the article must be said to have conti¬ 
nued in his possession. 52 Cri LJ 1 OS: AIR 1951 
Simla 185 (185, 186) (Prs 3, 4, 6) (DB). 


1914), S. 61 


" ,0 to convicted persons to furnish sec.,- 

nly covering period after their release from pri- 

Kvr ?p e 5 n Z", al 1> ‘ C (18!,8) - S - 32 - AIR 1955 
ML (Punj) 4973. 


SECTION 80 


— SS ;.^! 2) ; ™ and 21 - l>u " iah distillery 

Rules (1932). R. 9,36 - Validity of S. 80(2) anil 
last part of R. 9.36—Both provisions are not ultra 
vires. ILR (1965) 1 Punj 189. 


Ss. 80 (2) and 36 (c)—Notice bv Excise autho 
ntR*s to petitioner (distillery company) to cany 
out certain directions — Date fixed for giving 
company personal hearing — Company praying 
for change of date twice which was granted — 
Company failing to present case on those dates— 
It cannot be said that no sufficient opportunity 
to be heard was given to the company — Order 
against company cannot he quashed on that 
ground. 1964 Cur LJ 519 (Punj). 


PUNJAB FINANCIAL RULES 


#-Responsibility of head of office for pay 

drawn on bill signed by him. 

Under the Punjab Financial Rules the head of 
an office is personally responsible for every pay 
drawn on a bill signed by him or on his behalf 
until he has paid it to the person entitled to re¬ 
ceive it and obtained his receipt, duly stamped 
where necessary on the office copy of the pay-bill. 
This responsibility is a serious one and a disclaimer 
thereof is not lightly to he accepted. Bhagat 
Ram v. State of Punjab, 1954 Cri LJ 1645: AIR 
1954 SC 621 (624) (Pt B) (Pr 5). 

PUNJAB FORWARD CONTRACTS TAX ACT 
(7 OF 1951) 

SECTION 2 


SECTION 68-A 

-Ss. 68-A (added by Punjab Excise Amendment 

Act (35 of 1956) and 61 (1) — Recovery of charas 
from accused after raid by Police officers—Value 
of associating independent persons as witnesses— 
Witnesses of Police department — Effect—Mate¬ 
rial discrepancies in evidence led by prosecution •• 
Recovery of charas not proved beyond doubt — 
Accused is entitled to benefit of doubt — Criminal 
trial — Raid by Police officers — Importance of 
associating non-officials. 1965 Cur LJ 71: (1965) 
67 Punj LR 128. 

SECTION 69-A 

-S. 69-A (added by E. P. Act (9 of 1948)— 

Applicability. 

S. 69-A does not apply to Patiala or Pepsu 
State as the amendment inserting that section m 
the Punjab Excise Act after 1925 was not enforced 
in those States. 1953 Cri LJ 1261: ILR (19o3 
Patiala 139: AIR 1953 Pepsu 118 (118) (Pt B) 
(Pr 2). 

_S. C9-A — Procedure — Order to furnish 

security — Standard practice — The standard 
sentence for working an illicit still has been one 
year's imprisonment, and since the introduction ot 
S. 69-A it has also been almost a standard prac- 


_ 2 — Validity of Act. See Constitution ol 

India, Sch. 7, List II, Entry 62. AIR 1961 SC 
268. 

PUNJAB GENERAL CLAUSES ACT (1 OF 1898) 

SECTION 2 

_S 2 (40) — Profession tax — Tax to ho 

ionic' bv partnership as such and not individually 
... f'vorv partner. See Municipalities — I uniali 
Municipal P Act (3 of 1911), Section 61 (1) (b). 
\IR 1965 Punj 168. 

_S 2 (40) — Own occupation — Meaning of 

_ Occupation may he by a human being or a 
uristic person like Trust. See Houses and Rents 
— East Punjab Urban Rent Restriction Act (*3 
if 1949), Section 13 (3) (a) (i). (1962) 64 Pun LR 

2 (36) — Notification — Publication in 
gazette — Necessity of. 

Clause (36) does not say that the notification 
hall have effect only from the date when it is 
mhlished in the Official Gazette. All that it 
equires is such publication, and according to the 
outine in Government Offices the notincation 
akos effect from the date it is issued which must 
isuallv he some time before it can be actually 
irinted in the Gazette: AIR 1954 Pat 393 DoubU 
d ILR (1958) Punj 1884: AIR 1958 Punj 402 
405) (Pt C) (Pr 5) (DB). 
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SECTION 3 

_$ s 3 27 — Ordinance stated to conic into 

operation at once" — Ordinance whether comes 
into operation on particular day. 

An ordinance published in Delhi under the 
authority of the President on a particular dav 
comes into Force on that clay as the- words "at 
once" used in the Ordinance read with the date 
•.vlikh appars above the title* of the Ordinance 
as published in the Gazette of India can nub 
mean that the Ordinance was expressed to come 
into force on the day it was published. The pro¬ 
visions of the Punjab General Causes Act are 
applicable to an Ordinance published under Arti¬ 
cle 213 of the Constitution, for in Section -7 of 
the Act as now adapted express provision for such 
application is made. 54 Tun LR II: ILR 11951 • 
Pimj 480: AIR 1952 Punj 55 (57) iPt Ri iPr 5i 
tDB). 

SECTION 4 

-S. 4 — Scope of — Repeal and fresh legisla¬ 
tion — Duty of Court. 

Whenever there is repeal of an enactment, the 
consequences laid down in Section 4 will follow 
unless, as the section itself says, a different inten¬ 
tion appears. In the case of a simple repeal 
there is scarcely any room for expression of a 
contrary opinion. But when tin* repeal is follow, 
cd bv a fresh legislation cm the same subject, the 
Court would undoubtedly have to look to the 
provisions of the new Act: but only for the pur¬ 
pose of clefennininrr whether they indicate a dif¬ 
ferent intention. The line of enquiry in such 
cases would lie not whether the new Act ex¬ 
pressly keeps alive old rights and liabilities, but 
whether it manifests an intention to destroy them. 
00 Pimj LR 332: ILR (1958) Punj 1553. 

SECTION 6 


-—S. 6 — 'Instrument' — Meaning — Order of 
detention under Public Safety Act — The order 
of Chief Commissioner extending the period of 
detention of a person detained under S. 3 (1) of 
the Punjab Public Safety Act or of the East Pun¬ 
jab Public Safety Act is not on instrument within 

the meaning of Section 6. 52 PLR GO: 52 Cri 

LJ 3: AIR 1951 Punj 216 (219) (Pt B) (Pr 10) 

IDB). 

T ~—G — Enactments and instruments coming 
into existence after repealing Act — Section 0 
"as not intended to apply to enactments and in¬ 
struments coming into existence after the passing 
repealing and modifying Act. Even 
an n°ii. er cx J cn< h'ng a period of detention under 
no i ubhc Safety Act were, to be deemed to In* 
an instrument a mistaken reference to the repealed 
unjab Public Safety Act after the enactment of 
East Punjab Public Safety Act would not Ik* saved 

(Pr’lOMDB?' AIR 1951 P,,ni 216 <219) tP ‘ C1 

SECTION II 

• ^ s - 11 a nd 12 — East Punjab Utilization of 

Lands Act (38 of If}*)).- Ss. 3, 5. proviso and 
' n — Lease of lands under S. 5 tor 7 years 
Renewal of lease for balance of 20 years — 

Pnnfal TY.M- ; sco P e provisions. See East 

ii™ o iL , l ,zal ]? n of Lan<ls Act <3* of 1949), Sec- 
bon 3. 1904 Cur LJ 495: ILR (I9G5) 1 Punj 1: 


LJ 

SECTION 12 


V ~ Lease of land under Section 5 fo 

years —- Renewal of lease for balance of 2l 


_ --- twi imuitar til 

years — Renewal is within scope of provisi 


ision; 


Si «• E.t'st Puiipib Utilization id Lands Act lo8 of 
Section 3. 1964 Cur LJ 495: ILR (196o) 
l Punj 1. 

-S\ 12 — Government creating Improvement 

Irusi for municipal area during suspension of 
Munkipil Committee — Fresh election of com- 
uiiftrr of lulv 1961 — Government dissolving 
lur•? on 70th August. 1961 and later on inform¬ 
ing i!« p constitution on 0th November. 1962 — 
Mimiiip.ilit'* at il< meeting on 9th November, 
1.962 •.inanhnoiob deciding and requesting Cov- 

# rmm nt n f »t to reconstitute trust — Government 

persisting with i‘s intention and appointing a 
chairman ef tros* — \ct of Government held in¬ 
valid — S» ctioii 12 of the Act held inapplicable, 
>incc* even when power is exercised on a second 
or subsequent occasion it is to be exercised in 
accordance wish provisions of law granting pow r er. 
See Punjab Town Improvement Act f4 uf 1922), 
Section 1 (3). 1965 Cur LJ 669: (19651 67 Pun 

LR 1050. 

SECTION 14 

--S. 14 — Scope — Government has power to 

Mi'pend a Government servant appointed by it 
See General Clauses Act (1S97), Section 16. AIR 
1963 Punj 29S (DBh 

|Reversed in AIR 1964 SC 72|. 

SECTION 19 

# -S. 19 — Power to cancel notification — 

S. 19 of the P. G. Clauses Act embodies a rule ol 
construction, the nature and extent of the appli¬ 
cation of which must inevitably lu< governed by 
the relevant provisions of the statute. The pow r er 
to cancel the notification can be easily conceded 
to the competent authority and so also to modify 
or vary it be likewise conceded but the said 
jlower miivt inevitable be exercised within the 
limits prescriln*d by the provision conferring the 
-aid power. See Public Safety — East Punjab 
Public Safelv Act (5 of 1959), Section 30 (1) 
1959 Cri LJ 7S2: AIR 1959 SC 609. 

SECTION 22 

# -S. 22 — Punjab Development and Damaged 

Areas Act (10 of 1950, Sections 2 (d). S* (4) — 
East Punjab Damaged Areas Act , (10 of 1949), 
Punjab Damaged Areas Act (XI of 1947). S. 3 — 
Scheme in respect of aica declared to be ‘damaged 
area’ under 1947 Act lint not so declared under 
1951 or 1949 Act is without jurisdiction — Con- 
elusiveness of scheme utidcf Section 5 (4) of 1951 
Act docs not apply where therr is total lack of 
jurisdiction — Punjab Genera) Clauses Act (I of 
1898'. Section 22 — Implied repeal — 1947 Act 
not repealed but lapsing and re-enacted by 1949 
Act — Notification under 1947 Act cannot be 
deemed to be one under 1949 Act — Interpreta¬ 
tion of Statutes — Implied repeal — There must 
lie inconsistency between two Acts. See Punjab 
Development and Damaged Areas Act (10 of 1951) 
Section 2 (d). AIR 1963 SC 976. 

-5. 22 read with Section 27 — Punjab Gram 

(Regulation of Distribution) Order (1964\ Cl. 3 — 
Permit granted under old clause on 21st September 
1964—Petitioner loading wagons on 21st and 22nd 
September 1964—Old Clause 3 replaced bv new 
clause 3 on 21st September 1904 — District 
Magistrate acting under new clause not allowing 
vvagons to proceed to destination — Held, action 
of District Magistrate was unjustified — Permit 

'}?* was 8 «h! under new Cl. 3 — 

ILR (19G5) 1 Punj 610. i 
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—-S. 22 — Acquisition of land — Passing of 
Punjab Act of 1955 during pendency of procee¬ 
dings — Effect in determination of compensation 
There is nothing in the Act of 1953 or in S. 22 
uiiich can be construed to imply that it was to 
affect any suits or other legal proceedings which 
were actually pending when it came into force 
and consequently in the facts and circumstances 
of the present case the compensation payable to 
the appellant must be paid in accordance with 
provisions of the Act of 1948 and in accordance 
with the provisions of the Act of 1953. See East 
Punjab Requisitioning of Immovable Property 
(Temporary Powers) Act (XLVIII of 1948), S. 5 
AIR 1957 Punj 209 (FB). 

“ S. 22 — East Punjab Urban Rent Restriction 
Act (3 of 1949), Section 17 — Order passed under 
Act of 1947 — Execution after Act of 1949 — 
General Clauses Act (1897), Section 8. See Houses 
and Rents — East Punjab Urban Rent Restric¬ 
tion Act (3 of 1949), Section 17. AIR 1951 Punj 
329. 

SECTION 27 

■-Ss. 27 and 3 — Ordinance stated to come 

into operation "at once" — Ordinance whether 
comes into operation on particular day. 


PUNJAB HIGH COURT RULES AND ORDERS 
See under High Court Rules and Orders. 

PUNJAB HOLDINGS (CONSOLIDATION AND 
PREVENTION OF FRAGMENTATION) ACT 
_ (50 of 1948) 

See under Tenancy Laws — East Punjab Hold¬ 
ings (Consolidation and Prevention of Fragmenta¬ 
tion) Act (50 of 1948). 

PUNJAB INTOXICATING SPIRITUOUS PRE- 
PARATION, IMPORT, EXPORT, TRANSPORT, 
POSSESSION AND SALE RULES (1952) 

See under Prohibition. 

PUNJAB INSTRUMENTS (CONTROL OF 

NOISES) ACT (36 of 1956) 

SECTION 3 , f| 

-S. 3 —‘Premises’ — Open piece of land. 

Held, after considering the context and the 
object of the Act, that the word ‘premises' occur¬ 
ring in Section 3 covers an open piece of land. 
Criminal Revn. No. 1084 of 1959, dated 5th Nov¬ 
ember, 1959 (Punj) and ILR 34 Bom 593 and 
AIR 1950 Mad 38 and ILR 4 Bom 168 (FB), Dis- 
ting. I960 Cri LJ 1371: ILR (1960) 2 Punj 814: 
AIR 1960 Punj 53S (542) (Pt C) (Pr 14) (DB). 


An ordinance published in Delhi under the 
authority of the President on a particular day 
comes into force on that day as the words ‘at 
once’ used in the ordinance read with the date 
which appears above the title of ordinance as 
published in the Gazette can only mean that the 
ordinance was expressed to come into force on 
the day it was published. See Punjab General 
Clauses Act (1898), Section 3. AIR 1952 Punj 55 
(DB). 

PUNJAB GENERAL SALES TAX ACT (46 ol 

1948) 

See under Sales Tax. 

PUNJAB CRAM PANCHAYAT ACT, 1952 

(4 of 1953) 

See under Panchayats. 


PUNJAB JAIL MANUAL 
PARA 571 

9 -Paras 571 to 575 — Constitution of India, 

Article 14 — Prisons Act (1894), Section 59 -- 
Rules under Punjab Jail Manual Paras 571 to 575 
— Separation of prisoners for maintenance ol 
Jail discipline — Para 575 not violative of Arti¬ 
cle 14 — Power under Para 575 held exercised 
with mala fides and separate confinement ol 
petitioner held illegal. See Constitution of India, 
Article 14. AIR 1962 SC 510. 

-Paras 571 to 575 — Constitution of India, 

Articles 14. 20 — Provisions for separation of 
prisoners for jail management — Not unconsti¬ 
tutional. See Constitution of India. Article 14. 
1961 (2) Cri LJ 687 (2): AIR 1961 Punj 524. 


PUNJAB GRAM PANCHAYATS (AMENDMENT) 

ACT (26 of 1960) 

See under Panchayats. 

PUNJAB GRAM PANCHAYAT ELECTION 
RULES (1953) 

See under Panchayats. 


PARA 572 

-Paras 572 to 575 and 571 — Constitution ol 

India. Articles 14. 20 — Provisions for separation 
of prisoners for jail management — Not unconsti¬ 
tutional. See Constitution of India. Article 14. 
1961 (2) Cri LJ 687 (2): AIR 1961 Punj 524. 


PUNJAB GRAM PANCHAYAT ELECTION 
RULES (1960) 

See under Panchayats. 

PUNJAB CRAM (REGULATION OF DISTRIBU¬ 
TION) ORDER (1964) 

CLAUSE 3 

-Cl. 3 (old and new) — Permit granted under 

old clause on 21st September 1964 — 
loading wagons on 21st and 22nd September 1964 
— Old Clause 3 replaced by new Clause 3 on 
21st September, 1964 — District Magistrate act- 
ing under new clause not allowing wagons to pro¬ 
ceed to destination — Held, action of District 
Magistrate was unjustified — Permit not being 
revoked was good under new Clause 3 — Pun¬ 
jab General Clauses Act (1 of 1898), S. 22 read 
with Section 27. ILR (1965) 1 Punj 610. 


PARA 573 

_Paras 573 to 575 and 571, 572 — Constitu¬ 
tion of India, Articles 14. 20 — Provisions for 
separation of prisoners for jail management — 
Not unconstitutional. See Constitution of India, 
Article 14. 1961 (2) Cri LJ 687 (2): AIR 1961 
Punj 524. 

PARA 574 _ 

— Paras. 574, 571 to 573 and 575 — Constitution 
of India, Artciles 14, 20 — Provisions for separa- 
tion of prisoners for jail management — Not un- 
constitutional. See Constitution of India, Article 
14. 1961 (2) Cri LJ 687 (2): AIR 1961 Punj 524. 

PARA 575 

_Paras 575 and 571 to 574 — Constitution ol 

India, Articles 14, 20 — Provisions for separation 
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of prisoners for jail management — Not uncon¬ 
stitutional. See Constitution of India, Article 14 
1961 (2) Cri LJ 657 (2): AIR 1961 Punj 524. 

PUNJAB KHANDSARI AND CUR DEALERS 
LICENSING ORDER (1963) 

_Rights under Art. )9 of Constitution are sus¬ 
pended during emergency — Order cannot he 
challenged as being violative of Art. 19. See 
Constitution of India, Art. 358. AIR 1965 Punj 
74 (DB). 

-Validity of Order can he challenged on score 

of being outside scope of under Art. 19 of Cons¬ 
titution — Order is within scope of S. 3 of Essen¬ 
tial Commodities Act. See Essential Commodi¬ 
ties Act (1955), S. 3. AIR 1965 Punj 74 (DB). 

PUNJAB LAND REVENUE ACT (CENTRAL 
ACT 17 of 18S7) 

SECTION 3 

% -S. 3 (2) — Ejectment of tenant at will by 

lessee landlord — Latter admittedly not an allot¬ 
tee or lessee under CIs. (b) and (c) of S. 2 of East 
Punjab Displaced Persons (Land Re-settlcmcnt) 
Act 30 of 1949 or a mortgagee with possession 
— Lessee holding land subject to liability to pay 
to owner of land rent equal to lease money — 
He is only a tenant within S. 4 (5) of Punjab 
Tenancy Act (16 of 1887) and not a landowner 
within the definition in the Act — Hence he is 
not entitled to benefit under S. 14-A (1) and his 
application for ejecting his tenant at will has to 
be dismissed. See Tenancy Laws — Punjab 
Security of Land Tenures Act (10 of 1953), S. 14-A 
(i). 1962 Supp (3) SCR 386. 


_ J. 3 — Constitution of India, Art. 31-A (1) 
(a) — "Any estate or of any rights therein” — 
Weaning — Portions of estate whether included 
— Punjab Security of Land Tenures Act (10 of 
1953 as amended by Act 11 of 1955) — If comes 
within purview of Art. 31-A — Act whether ex¬ 
tinguishes or modifies any rights in any estate 
within Art. 31-A (1) (a) — (Tenancy Laws — Pun¬ 
jab Security of Land Tenures Act (10 of 1953 as 
amended by Act 11 of 1955) — Constitutional 
validity) — AIR 1959 Punj 8 (FB), Overruled — 
See Constitution of India, Art. 31-A (1) (a). AIR 
1959 SC 519. 

“7—S. 3 ( 1 ) — Right of pre-emption — Requisites 
°\“7 Pre-emptor must be co-sharcr — Right must 
subsist up to date of decree — Burden of proof 
k on plaintiff — Each and every land-owner in 
estate is not co-sharer. See Punjab Pre-emption 
Act (1 of 1913), S. 15 (b). Fourthly. (1964) 66 
Punj LR 1063. 

—Ss 3 (1), 158 (2), 4, 48 and 141 - Junsdic- 

ion of Civil Court — The Act docs not exclude 

the jurisdiction of civil Courts in regard to lands on 

v •i 01 )? 65 ’ shops and factories have been built 

ttKloEL S ‘ 9 >- AIR 195 * P”nj 250. 

(251, 252) (PI C) (Prs 10, 15). 

SECTION 4 

,rr*S i\ ?,58,(2), 3 (1), 48 and 141 - Jurlsdic- 

the iuricrT V » l C T' T Tlie Act does not exclude 
whtrKk ICtl0n civnl courts » n regard to lands on 
built "Wf * ho P?, a " d factories have been 

KismW L> C ,n (1908) - S - 9) - AIR Ig 53 

runj 250 (251, 252) (Pt C) (Prs 10, 15). 

SECTION 9 

“oStoTd Wt 

" s ssa& 


Order, 1937 — Dismissal of Tahsildar from service 
— Order passed by Financial Commissioner in 
1953 — Order held valid — AIR 1960 Punj 168, 
Affirmed. Gian Singh v. State of Punjab, (1962) 
3 SCR 515: (1962) 1 SCJ 641: AIR 1962 SC 219 
1222 to 223; 226. 227, 231, 232) (Pt A) (Prs 6 , 7, 
9, 10, 27, 29, 31, 47, 4S, 49). 

-S. 9 — Adaptation Order, 1937 — Effect on 

validity of Tahsildari Rules, 1932 — Powers of 
Financial Commissioner not affected. 

The Punjab Tahsildari Rules. 1932 have either 
been made in exercise of the powers conferred by 
the Government of India Act, 1919. or in exer¬ 
cise of the powers conferred by S. 9 of the Pun¬ 
jab Land Revenue Act, 15S7. . If they have been 
made in exercise of the powers conferred by the 
Government of India Act, 1919, they continue in 
force under S. 276 of the Government of India 
Act, 1935 and Art. 313 of the Constitution of 
India. These rules purport to have been fram¬ 
ed under the provisions of S. 9 of the Punjab Land 
Revenue Act, 1887 and allhough this section was 
amended bv the Government of India (Adaptation 
of Indian Laws) Order, 1937, the rules continue 
in force by virtue of paragraphs 9 and 10 of the 
said Order and the Financial Commissioner who 
had power to appoint and to dismiss the Tahsil- 
dars, continues to exercise these powers. These 
powers have not hcen abrogated or withdrawn! 
61 Pun LR 370: ILR (1959)' Punj 96: AIR 19C0 
Punj 168 (1G9) (Prs 8 to 10) (DB). 

SECTION 16 

-S. 16 — Constitution of India, Art. 226 — 

Exercise of discretion — Art. 226 makes the issue 
of directions, orders or writs discretionary and it 
cannot be urged that any party has a right to any 
form of an order as a matter of course. Sec Cons¬ 
titution of India, Art. 226. AIR 1953 Him Pra 
74. 

SECTION 28 


- » .if 5 *. 28 , an< * 9 — Rules under — Punjab 
Tehsiidari Rules (1932) — Rules continued to re¬ 
main in force even after Act was amended bv 
Government of India (Adaptation of Indian Laws) 
Order, 1937 — Dismissal of Tehsildar from scr- 
y ,c * — 0r ™*r passed by Financial Commissioner 
in 19o3 — Order held valid — See Punjab Land 
Revenue Act (17 of 1887). S. 9. AIR 1962 SC 

•blU. 

--Ss. 28 and 158 — Remuneration of Patwaris 

— Suit for recovery. 

No statutory rule gives to the ratwari, who is 
a village servant under the S. 28. an exceptional 
right of recovering arrears of pay by bringing a 
suit. Para 14 of the Standing Orders makes no 

(ISuff-*, &WS 472: " R 1953 Puni 

SECTION 31 

, 31 ’, 44 — *« Wajib-ul-arz — 

114? 101 toTdS 0 _ ' (Ev,dc ’ ,cc Acl (1872 )- Ss. 35, 

Whether the statutory presumption attaching to 
an entry in the Wojib-ul-arz has been properly 
displaced or not must depend on the facts of each 

Act l#W7 d w S; i 3 i of • Puninb L*nd Revenue 
%!•. 1887 t W ajib-ul-arz is a part of the record of 

kS b and n ?h« ntneS " ,ade c he i? in in accordance with 
av\ and the provisions of Ch. IV of the Act and 

to ™Av eUn v. <le |- Shal1 Plumed to be 
paper ? a r viUage “dministration 

® -f 
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used fur the creation of new rights or liabilities. 
ILH 2 Mad 128 (PC) and AIR 1918 PC I and AIR 
1922 Lab 234, Bel. on. Raja Rajinder Chand v. 
Nbh Snkhi. 1957 SCJ 119: 1957 SCA 251: 1956 
SCR SS9: ILR (1957) Punj 819: AIR 1957 SC 286 
(294 to 296) (Pt E) (Prs 19, 20, 22). 

# -Ss. 31, 44 — Jamabandi entries — Authen¬ 

ticity. 

Hie entries in Jainabandies fall within the pur¬ 
view of the record of rights under S. 31 and are 
to be presumed to be true under S. 44 until the 
contrary is proved. Chhote Khan v. Mai Khan 
1955 SCR 60: 1954 SCJ 577: AIR 1954 SC 575 
(578) (Pt D) (Pr 20). 

---Ss. 31 (2) (d) and 44 — Evidence Act (1872), 

Ss. 35, 90 and 114 ;— Settlement pedigree-tables 

— Presumption of truth of relationship — Burden 
to prove that entry in such tables is wrong. See 
Evidence Act (1872), S. 35. AIR 1961 Punj 251. 

SECTION 32 

-S. 32 — Jurisdiction of civil Courts. The 

correctness of a record of rights can be challenged 
in civil Courts. The jurisdiction of Civil Courts 
is not cither expressly or impliedly framed — See 
East Punjab Holding (Consolidation and Preven¬ 
tion of Fragmentation) Act (50 of 1948), S. 22. 
AIR 1955 NUC (Punj) 3439. 

SECTION 34 

-S. 34 — Mutation — Cancellation—Power of 

Tahsildar. 

A Tahsildar has no jurisdiction or authority to 
cancel a mutation that had been properly sanc¬ 
tioned bv another revenue officer. ILR (1954) 
Pepsi. 433: AIR 1953 Pcpsu 161 (177) (Pt J) 
(Pr 46) (DB). 

[Overruled on another point in AIR 1963 SC 

2221 . 

-S. 34 — Mutation — Mutation proceedings 

— Inferences from, as to conduct of party. 
Inferences as to conduct of a party to the muta¬ 
tion proceedings can legally be drawn in spite ol 
the fact that mutation proceedings are concerned 
onlv with fiscal purposes. 62 Pun LR 29: ILR 
(1959) Punj 1269. 

-Ss. 34 and 44 — Mutation does not create 

new title or determine existing title — (Mutation 

— Effect) — (Evidence Act (1872), S. 3-5). AIR 
1955 NUC (Punj) 5725 (DB). 

SECTION 37 

O-S. 37 — Vendor’s admission as to correct¬ 

ness of new entry or agreement to have old entry 
corrected after parting with his interest in pro¬ 
perty cannot hind purchaser — But where Re¬ 
venue Officer makes the entry on the facts proved 
before him and not on the basis of the admission 
alone the provisions of S. 37 (a) are satisfied and 
hence there is a presumption of the correctness 
of the entry. See Punjab Land Revenue Act 
(17 of 1887). S. 44. AIR 1963 SC 191/. 

SECTION 42 

• -Ss. 42 (1) (2) (4), 155 — Presumption undci 

S. 42 (2) when can be raised — Presumption can 

be raised when record of rights is produced m 

court — Document not produced — Presumption 
neither under S. 42 (1) nor under S. 42 (2) can be 
raised — Application for permit under Delhi 

Minor Mineral Rules (193S) would constitute ad¬ 
mission that person applying is not owner of 
minerals. 


Sub-s. (4' of S. 42 is not applicable to the 
presumption raised in favour of the land owner bv 
sub-s. (2> S. 42. S. 42 (2) raises a presumption 
against the Government when in any record-of- 
rights completed after November. 18, 1871 it is 
not expressly provided that any quarry belongs to 
the Government, hut this presumption arises onlv 
when the record-of-rights is before the Court and 
(lows from the contents of the produced docu¬ 
ment. The sub-section is no authority whatso¬ 
ever for raising a presumption as to the contents 
of a record-of-rights which is not produced and is 
not before the Court. No presumption agains* 
the Government can he drawn from the non-pro¬ 
duction of the record-of-rights in court by the 
Government because the record-of-rights is a 
public document and therefore, available to the 
land owner or a person claiming through him as 
well who can obtain a cretified copy and file it 
if it supports his case. A jamabandi account how- 
ever is not a document on the basis of which 
the presumption in S. 42 (2) can he invoked. But 
though the relevant record-of-rights not being 
before the court the presumption raised either by 
S. 42 (1) or by S. 42 (2) cannot be invoked in 
favour of the Government or (he owner, the ap¬ 
plication for grant of permit under Delhi Minor 
Mineral Rules (1938) framed under S. 155 (1) ol 
the Punjab Land Revenue Act (1887) by a person 
would constitute an admission and would prima 
facie show that the person was not the owner of 
the minerals. Possession of the minerals under 
the permit would negative the ownership of tho 
person in the minerals having regard to the 
scheme of the Minor Mineral Rules. Amar Iyoti 
Stone Crushing Co. v. Union of Lidia, 1962 (3) 
SCR 62: AIR 1967 SC 46 (47, 48) (Pt A) (Prs 4, 5). 

-S. 42 — Auction of hushes and trees on Gov¬ 
ernment land — Auction price is revenue payahlo 
to Government and recoverable as arrears of land 
revenue — Dispute as to area — Remedv open 
in ordinary court — Petition under Art. 226 of 
Constitution held not maintainable as requiring 
hearing of evidence — Constitution of India, 
Art. 226. 

Held, on facts that the auction price of thorny 
hushes and trees was revenue due to Govern 
ment on account of rights described in S. 42 o', 
the Land Revenue Act and was, therefore, re¬ 
coverable as arrears of land revenue Held, fur¬ 
ther that the real dispute whether the sale was 
only of trees and bushes in Ss. 7 and 7-E, or whe¬ 
ther the sale covered such hushes and trees 
standing in the whole of the capital area was a 
dispute which could he settled properly in an 
ordinarv court and A must seek his remedy to 
such Court. Petition under Art. 226 was not 
maintainable. f 64 Punj LR 602: ILR (1962) 2 
Punj 508. 

_S. 42 — Trees — Ownership — Kangia Uis- 

trict — Spontaneous growth on waste land — 

Waste land assessed — Rule. 

In the District of Kangra. ownership ot trees 
of spontaneous growth, on the waste land which 
was assessed to land revenue and was in posses¬ 
sion of the proprietors, is in the Government 
ILR (1957) Punj 479. 

SECTION 44 

f_Ss. 44 and 37 — Vendor’s admission as to 

correctness of new entry or agreement to have 
old entrv corrected after parting with his interest 
in propertv cannot hind purchaser — But where 
Revenue Officer makes tin* entry on the farts 
proved liefore him and not on the basis of the 
admission alone the provisions ot b. ^ (a; aru 
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V 4 ilivft.il ami hence there is a presumption of the 
c’orn-dm-ss of the entry. Gnrlialoh Singh v 
\'ikka Singh. 1983 SCD 403: (1903) 2 SCJ 2S5: 

11903) Supp I SCR 55: AIR 1903 SC 1917 (1920) 
fPt C) (Pr 9). 

£_Ss. 44 and 31 — Entries in wajih-ul-ar/ — 

Under S. - 31 of the Punjab Act w.ijih-ul-arz is a 
part of the record of rights and entries made 
therein in acordance with law and the provisions 
of chapter IV of the \ct and the Rules thereunder 
shall he presumed to be true. The* Wajih-ul-arz 
is a record of existing customs regarding rights 
and liabilities in the estate: it is not to he used 
for the creation of new rights or liabilities — (Evi¬ 
dence Act (1872>. Ss. 35. 114. 101 to 104) — See 
Punjab Land Revenue Act (17 of 1S87), S. 31. 
AIR 1957 SC 286. 

#-Ss. 44, 31—Jamahandi entries—Authentictiy 

— The entries in Jamahandi fall within the purview 
of the record of rights under S. 31 and are to ho 
presumped to he true under S. 44 until the contrary 
is proved. AIR 1954 SC 575 (575) (Pt D) (Pr 20). 
-S. 44 — Jamahandi entries — Presumption 

— Onus of proof. 

Ghair-inaorosi means tenant-at-will, and when 
a defendant is so recorded along with the original 
tcnants-at-will the entry in his favour can only 
he interpreted as a sub-tenancy, and it is in¬ 
correct not to give the entries their natural mean¬ 
ing on the ground that it was never the plaintiff’s 
case that the defendant held the land as his/her 
cun-tenant. The entries being presumed under 
lection 44 to be true, it is for the defendant to 
prove that they were erroneous. AIR 19-39 PC 

JH AIR J951 Pra 65 ( 66 ) (Pt A) 

(Prs 8 , 9). 

’ ‘ 8s « 44 and 31 (2) (d) — Evidence Act (1872), 
• 3°’ 90 and 114 — Settlement pedigree-tables 
T * resumption of truth of relationship — Bur- 
Oen to prove that entry in such tables is wrong 

o *• £ f Evi(,ence Act 0872), S. 35. AIR 1961 
P«nj 251. 

7 S - 44 — Mutation — Effect of — Mutation 
oocs not create new title or determine existing 
1 !(’■ AIR 1955 NUC (Punj) 5725 (DB). 

‘ 44 — Jurisdiction of civil Courts — The 

correctness of record-of-rights can Ik* challenged 
n Civil Courts. The jurisdiction of Civil Courts 
I>ar ™'- Tenancy Laws — East Punjab 
m * (Consolidation and Prevention of Frag- 

Nllr /°p n) of I9 «>. S - 22 * AIR 1955 

(Punj) 3439. 

r . 4 4 — Presumption under—Rebuttal — Evi¬ 
dence Act (1872), Ss. 101 to 103. 

Lx^ CCt \°in 44 t aises a rebuttable presumption of 
HffV the Jamahandi shows that the plain- 

on n f re 0l r l an< l in su * t as tenants-at-will 

thr ffif 110 ? 1 ° f ,anc * reven « c and cesses to 

tkL Cndant *; 0 CCU P®n C y tenants and the propric- 
vveJ h L? n f fs " n plaintiff to show that they 
That nn» t f cnants - at '\yill under the defendants, 
that Ik! ! ,S by proof of the fact 

TLtjyT : vhich ^ !aintiffs paid to the 

and d iL ni J* cxc . e0( i amount of revenue 
to Q on 1 s ’l act L Ibat the plaintiffs have come 
session ^ ac ^, n * A a * ^py in adverse pos- 
initial nr L ^ e ..* anc * _ in suit does not affect the 
ing b P * A ‘ No. 5 of 1949. Dist- 

h AIR 1952 Punj 114 (115) (Prs 10, 12). 

SECTION 45 

STSi LmI 158 ,( 2 ) W) — Suit not under S. 158 

Court — /r,v? C u r n' is ^^dzahlc hv civil 
Uft (Clv,! P- C. (1908), S. 9). - See Punfab 


Land Revenue Act (1887', 8. 158 (2* t\i J . AIR 
1952 Him Pra and Bilaspur 51 (52) (Pt A) (Pr 7). 

-S. 45 — luri'diilimi <*f Civil G»urt\ — Die 

eiirrectmss of a record-of-right** can he challenged 
hi a civil Court. The jurisdiction of civil Courts 
is n.it bar led — See Tenancy Laws — Fast Pun- 
i.il • Holdings (Consolidation and Prevention of 
Er.i^:rv::?;:tion‘ Act (50 of 1948). S. 22. AIR 
1955 NIC (Puiii) 3439. 

SECTION IS 

-Ss. 48. 158 (2), 3 (1), 4 and 141 — Jurisdic¬ 
tion of Civil Court—The Act does not exclude juris¬ 
diction of Civil Courts in regard to lands on which 
Shops, houses and factories have been built — 

(Civil P. C. (1908*. S. 91. 55 Pun LR 326: 1LR 
(1954) Punj 372: AIR 1953 Punj 250 (251. 252) 
(Pt C) (Prs 10. 15). 

SECTION 66 

-Ss. 66 . 67. 98 (e) — Loan advanced by State 

to principal debtor recoverable from him as arrears 
of land revenue — It can also be so recovered 
from suretv. See Contract Act (1872), S. 128. 
(1962) 64 Punj LR 416. 

SECTION 67 

-Ss. 67. 70 and 15$ (2) (14) and (15) — Col- 

lection of land revenue — Property ex facie be¬ 
longing not to defaulter but to some bodv else 
— Bar of suit — (Civil P. C. (1908), S. 9)! 

There is no doubt that the Land Revenue Act 
would expressly and impliedly bar matters con¬ 
cerning the collection of land revenue where the 
property from which the land revenue is to Ik? 
had ex facie belongs to the defaulter, but there 
is no express or implied bar of such a nature re¬ 
garding property which ex facie belongs to some 
body else. 

Where, therefore, in pursuance of a certificate 
under S. 46 (2). Income-tax Act. forwarded to him 
the Collector attached the properties of a firm 
which thereupon brought a suit contesting the 
liability of the properties for attachment and sale 
on the ground that the assessor in respect o( 
whom the certificate was issued was not a part¬ 
ner of the firm. 

Held that the civil court had jurisdiction to 
entertain the suit. 54 Pun LR 429: AIR 1952 
Punj 340 (342, 343) (Pt B) (Prs 5, 7). 

SECTION 69 

—-S. 69 — Default in payment of loan — Drain 
of borrower — His son cannot be proceeded 
against personally — Such action not justified 
even under S. 69 of Punjab Land Revenue Act 
See Land Improvement Loans Act (19 of 1883). 
S. 7. 1964 (1) Cri LJ 71: AIR 1964 Punj 31, 


- . I® — Displaced Persons (Compensation 
and Rehabilitation) Act (1954), Ss. 30, 2 (d) 10 

7 1 ’ i 40 t “ Ru,cs ulu,er S * 40, Rr. 72 and 73 
Land Improvement Loans Act (19 of 1883) S 7 
ZT Agriculturists’ Loans Act (12 of 1881). S* 5- 
Rural loans advanced to displaced persons who 
were granted agricultural lands out of eompen- 
sation pool under 1883 and 1884 Acts - Default 
in pa> ment Loans if can be recovered as ar¬ 
rears of land revenue by arrest of debtors - 
Sums due under this ait in S. 30 (1) of 1954 

ULrJ A n r ,a,i T “7| Loans ’ if "Swn* due 

under tins Act withm the meaning of S. 30 (1) 
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— C. W. 216/D of 1955 (Punj), Overruled — See 
Displaced Persons (Compensation and Rehabilita¬ 
tion) Aot (1954), S. 30. AIR 1961 Punj 34 
(FB). 

S. 69 — Applicability — Joint Hindu family 

— Arrest — (Income-tax Act (1922), Ss. 2 (9), 
46 (2)). 

The scheme of S. 69 shows that it is meant to 
apply only to natural persons and not to artificial 
persons. A Hindu undivided family cannot be 
arrested and brought before the Revenue Office! 
as laid down in S. 69 (1). Moreover under S. 69 
(4) of the Punjab Act, a minor or a female, a 
lunatic or idiot, cannot be arrested and detained. 
If a Hindu undivided family consists of minors 
also, then the family as a whole cannot be arrest¬ 
ed and detained, or confined in jail. Obviously 
some of the members of the Hindu undivided 
family cannot be picked out and chosen for arrest 
and detention as a defaulter under S. 69, as the 
entire family is one entity and cannot be split up 
for the purposes of arrest and detention. Undei 
S. 2, sub-cl. (9) of the Income-tax Act, a person 
includes a Hindu undivided family. Accordingly 
a Hindu undivided family is an entity for assess¬ 
ment. The amount mentioned in a certificate sent 
under S. 46 (2) of the Indian Income-tax Act foi 
recovery of the amount due from the joint Hindu 
family as arrears of land revenue cannot be re¬ 
covered from the individual coparceners by arrest 
and detention. (1958) 34 ITR 164: ILR (1958) 
Punj 1540: AIR 1958 Punj 244 (245, 246) (Prs 2, 
3, 6 ) (DB). 

SECTION 70 

-S. 70 — Constitution of India, Art. 226 — 

Mandamus — Writ of, against ministerial officers 
cannot be granted — Forest Act (1927), S. 82 r— 
See Constitution of India, Art. 226. AIR 1952 
Him Pra 16. 

-Ss. 70, 67 and 158 (2) (xiv) and (xv) — Col¬ 
lection of land revenue — Property *ex facie’ be¬ 
longing not to defaulter but to some body else 
—Bar of suit—Where in pursuance of a certificate 
under S. 46 (2), Income-tax Act, forwarded to him 
the collector attached the properties of a firm 
which thereupon brought a suit contesting tho 
liability of the properties for attachment and sale 
on the ground that the assessee in respect of whom 
the certificate was issued was not a partner of tho 
firm —- Held that the Civil Court had jurisdiction 
to entertain the suit — (Civil P. C. (1908), S. 9) 
— See Punjab Land Revenue Act (1887), S. 67 
AIR 1952 Punj 340 (Pt B). 

SECTION 97 

-Ss. 97, 98 and 70 — Constitution of India, 

Art. 226 — Mandamus — Writ of, against minis¬ 
terial officers cannot be granted — Forest Act 
(1927), S. 82 — See Constitution of India, Art. 226. 
AIR 1952 Him Pra 16. 

SECTION 98 

-Ss. 98, 97 and 70 — Constitution of India, 

Art. 226 — Mandamus — Writ of, against minis¬ 
terial officers cannot be granted — Forest Act 
(1927), S. 82 — See Constitution of India. 
Art. 226. AIR 1952 Him Pra 16. 

SECTION 111 

-Ss. Ill and 158 — Applicability — Jurisdic* 

tion of Civil Court. 

The right to partition of lands is governed by 
S. Ill of the Act and the Civil Court’s jurisdic¬ 


tion to entertain a partition suit in respect ol 
!ands is ousted by S. 158. 55 Punj LR 237: HR 

!k C 1 ) SS’lf?V®B) 1953 Puni 264 <*' » 

SECTION 116 

—~S. 116 (b) — Qestion relating to mode of 

making partition — Jurisdiction of Civil Court — 
Ownership of land on which trees are planted. 

When in the course of partition proceedings a 
question arises whether the land on which the 
trees are standing should be allotted to one co- 
sharer or another the question falls within the am¬ 
bit of the expression ‘the mode of making the 
partition’ and must be decided by a revenue offi¬ 
cer and not by a Civil Court. 57 Punj LR 6: 
AIR 1955 Punj 63 (64, 65) (Pt C) (Prs 14, 15) 
(DB) # 

SECTION 117 

-S. 117 — Consolidation proceedings — Ques¬ 
tion of title, can be determined only by the civil 
Court as contemplated by S. 117. See Tenancy 
Laws — East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 1948), 
S. 16-A. (1965) 67 Punj LR 1102: ILR (1966) 
1 Punj 627. 

-Ss. 117, 158 (2) — Partition Suit — Ques- 

tion of title — Direction by Revenue Officer to 
institute suit in his Court — Suit instituted in 
Civil Court — Civil Court has jurisdiction under 
S. 158 (2) — S. 10, C. P. Code not applicable — 
Civil P. C. (1908), Ss. 10, 9. 

A suit for partition would lie in the Civil Court 
in spite of a direction bv the revenue officer to 
file it in his Court to enable him to determine the 
question of title: AIR 1936 Lah 589, AIR 1931 
Lah 664, Followed; 1902 PLR 633, Distinguished. 

Sub-s. (2) of S. 158 was an independent sub¬ 
section and was in no way controlled by sub-s. (1). 
By virtue of the aforesaid clause the civil Courts 
would have jurisdiction to try the question of 
title to the property of which partition was sough! 
in spite of a determination by a revenue officer to 
decide the question himself. AIR 1936 Lah 589, 
Followed. 

Similarly S. 10, of the Civil P. C. would have 
no application where the proceedings relating to 
partition had been ordered to be consigned to the 
record-room and it could not be said that any 
suit or proceedings were pending before Ihe re¬ 
venue officer. 1902 PLR 633, Disting. 63 Puni 
LR 777: ILR (1962) 1 Punj 279. 

SECTION 141 

-Ss. 141, 158 (2), 3 (1), 4 and 48 — Jurisdic- 

tion of Civil Court — The Act does not exclude 
the jurisdiction of Civil Courts in regard to lands 
on which Shops. Houses and Factories have been 
built — (Civil P. C. (1908), S. 9). AIR 1953 
Punj 250 (251, 252) (Pt C) (Prs 10, 15). 

SECTION 155 

0-S. 155 — Presumption under S. 42 (2) when 

can be raised — Presumption can be raised when 
record-of-richts is produced in court — Docu¬ 
ment not produced — Presumption neither under 
S. 42 (1) nor under S. 42 (2) can be raised - 
Application for permit under Delhi Minor Mineral 
Rules (1938) would constitute admission that 
person applying is not owner of minerals. See 
Punjab Land Revenue Act (17 of 1887), S. 42 (1 )• 
1962 (3) SCR 62: AIR 1967 SC 46. 
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_c 155 U) (c) and (g) — Rules under — 

Delhi Mi»o f Minerals Rules (1938), Rr. 3, 7. 8, 9, 

18 (iv) — Plaintiff carrying on quarrying opera¬ 
tions under yearly permits issued to him from 
time to time — Refusal by Government to issue 
further permit — Suit for declaration and injunc¬ 
tion — Ad interim injunction restraining Govern¬ 
ment from interfering with plaintiffs right to 
quarry — Suit dismissed — Effect of — Quarry¬ 
ing operations during interim period arc unautho¬ 
rised tinder Rules —- Plaintiff held liable for 
penalty under R. 18 (iv). 

Held; *on facts (if that as under the Rules n 
fresh permit had to be obtained in the prescribed 
form on every occasion and the permit was to he 
issued for a period not exceeding one year, the 
injunction order could not have the effect in law 
of fresh permits having been issued to the peti¬ 
tioner. Technically, therefore, the petitioner was 
quarrying stone without a permit which would 
render him liable to action under R 18 (iv); (ii) 
that though it was not open to the respondent 
Government to take any action under R. 18 (iv) 
so long as the interim injunction stood, once that 
hurdle was removed and the suit was dismissed, 
the plaintiff could not avoid the liability to pay 
6 ve limes the royalty by way of penalty; (iii) tnal 
though the previous order of the Chief Commis¬ 
sioner under S. 13, Punjab hand Revenue Act, 
holding that the quarry operation was not illegal 
during the existence of injunction, had finality and 
could not be now re-opened so far as the penalty 
which was sought to be levied at that stage was 
concerned, it could have no finality in n-spect ol 
the penally which is now sought to l>e levied by 
the impugned order and it was certainly open to 
the Chief Commissioner to decide afresh whether 
it should be imposed or not, particularly for the 
period which was not covered bv the urst order 
G5 Pun LR 33: AIR 1963 Punj 158 (161, 162) 
(Pt A) (Prs 8, 11, 12, 13). 

SECTION 158 

jr^T®?* 158 (2) (vi), 45 — Suit not under S. 158 
(2) (vi) but under S. 45 is cognizable by civil Court 
- (CiWI P. C. (1908), S. 9). 

Where the suit was not a suit for mere correc¬ 
tion of any entry in a record of rights annual re¬ 
cord or register of mutations, as provided by Sec¬ 
tion 158 (2) (vi), but a suit under Section 45, by 
a person considering himself aggrieved as to a 
nght, of which he professed to be in possession, 
by an entry in a record of rights, for a declara- 
5°?. r'Rht under Chapter VI of the Specific 
Relief Act, 1877, the suit was cognizable by a civil 

/d® Him Pra mid Bilaspur 51 (52) 
t*t A) (Pr 7). 

r~ Ss : 15? (2) mid 117 — Partition suit — Oucs- 
ion of title — Direction by Revenue Officer to 
ut * “* in his Court — Suit instituted in 
c iro /o\ rt “o C ,‘X 1 Court has jurisdiction under 
P»ni in S ' I? C. P. Code not applicable. 63 
Punj LR 777: 1LR (19G2) 1 Punj 279. 

—-S. 158 (21 (xiv) — Recovery of income-tax — 
T nt j , P™P er, y fa y Collector — Suit by 
1(3 , ,. c,ara | ion that Properties attached be- 
attifckftUi • Qn ? not *° defendant and were not 
S. 48 (2) >' S " 0t harred ~ (Income - ,a - v Act (1922), 

luris S ( ?lrti« n 1 f 8 o( 2 L w a s intended to oust the 
fit wUh - f 2l Vil Cour,s wi,h res P cct matters 
dSL ...au .Ojapten , VI and VII of the Act 
enforcem^ c Co ecfi , on of land-revenue or the 

land-revwvue ° f a ° y process for ,he recover)' of 


USV7), S. 155 

The claims referred to in S. 158 (2) (xiv) of the 
Act are claims which are connected with or arise 
out of proceedings for the enforcement of any 
process for the recovery of land-revenue or any 
sum recoverable as an arrear of land-revenue. 

It was not the intention of the Legislature that 
the prohibition contained in S. 158 (2) (xiv) of the 
Act should apply to the claims of persons other 
than the defaulter. In the Act there is no provi¬ 
sion corresponding to Rr. 58, 89 and 81 of O. 21, 
C. P. Code. The Act does not give the person 
other than a defaulter a right’ to object to the 
attachment and sale for the recovery of arrears ol 
land revenue. 

Powers conferred on the Collector by the pro¬ 
viso to S. 46 (2), Income-tax Act, are to be used 
by the Collector in proceedings which are permit¬ 
ted under Chapters Vi and VII of the Land Re¬ 
venue Act for the recovery of arrears of land re¬ 
venue. 

5s. 78 and 158 (2) (xiv) of the Act apply to that 
person alone against whom the 'writs' of demand 
fur the arrears of land revenue realizable as such 
are issued. S. 158 (2) (xiv) of the Act docs not 
refer to claims which may have a connection with 
the collection of revenue but are made by persons 
other than the defaulter. S. 158 (2) (xiv) cannot 
bo interpreted to bar a suit instituted by a person 
other than the defaulter to establish that the pro¬ 
perty proceeded against was not the property of 
the defaulter from whom land revenue was due. 

Consequently a suit by the owner of the pro¬ 
perty attached by the Collector under S. 46 (2), 
Income-tax Act, for arrears of income-tax for a 
declaration that the property attached did not be¬ 
long to the defaulter and was not attachable is 
not barred. (1951) 26 ITR 602: 56 Punj LR 
4SS: ILR (1954) Punj 440: AIR 1954 Punj 271 
(273, 274) (Pt A) (Prs 20, 23, 29 to 32, 34, 35) 
(DD). 

*-Ss. 158 Qn & HI — Scope — Partition suits 

m respect of land — The right to partition of the 
lands is governed by S. Ill of the Act and the 
Civil Courts jurisdiction to entertain a partition 

$ . l i , iJ l L res P ect of lancls I* ousted by S. 158. AIR 
1953 Punj 264 (DB). 

~ i 3 (H, 4, 48 and 141 — Jurisdic¬ 

tion of Civil Court. 

The Punjab Land Revenue Act does not excludo 
Ihe jurisdiction of Civil Courts in regard to lands 
on which houses, shops and factories have been 

iVn iA*o 5 n Pu - n L!r R 326: ILR runj 372: 

AIR 1953 Punj 250 (251) (Pt C) (Prs 10, 15). 

-Ss. 158 and 28 — Remuneration of Pat* 
wans — Suit for recovery — No statutory' rule 
gues to the Patwans, who is a village Servant 
under S. 28. an exceptional right of recovering 
arrears of pay by bringing the suit—Para 14 of the 
Standing Orders makes no such provision 54 

(p™5) ?di p 1953 pu " i m inj) ' (pi « 

Ss. 158 (2) (xiv) and (xv), 67, 70 — Col- 

ection of land revenue — Property 'ex facie’ be 
lonKuig not to defaulter but to some body else — 
Bar of suit—Where, in pursuance of a certificate 
)| nde j; S; 40 (2) Income-tax Act forwarded to him 

C°l | 5 cfor a,,a ^ led ‘he properties of a fim 
brought a suit contesting the 
liability of he properties for attachment and sale 
on ground that the ussessee in respect of whom 
tlm certificate was issued was not u partner of the 

enSi’E £ 

■WmWmT 1 ReVCnUe Act (1887) - S - 67 AIB 
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PUNJAB LAND REVENUE (SPECIAL ASSESS¬ 
MENTS! ACT (G of 19501 

SECTION 10 


m force i — Ser Succession Acl (1925), S ’9 Ml 
AIR 1950 Him Pra 17 (FB). W 

SECTION 0 


-S. 10 — Jurisdiction of civil Court — (Ques¬ 
tion of title as to whether tenants are entitled to 
get possession of any area of land and if so how 
much — Civil Court alone has jurisdiction to de¬ 
cide. See Tenancy Laws — East Punjab Hold¬ 
ings (Consolidation and Prevention of Fragmenta¬ 
tions) Act (50 of 1948i, S. 44 AIR 1965 Punj 
872. 

PUNJAB LAND REVENUE (SPECIAL 
CHARGES) ACT (6 of 1958) 

SECTION 3 


“— 11 . ? ~;I rdnsfcr Property Act (1882), 
Ss 111 (g), 11 , _ Agricultural land — Tenant re¬ 
pudiating tenancy by claiming title in himself - 
Forfeiture of tenancy — Rule of equity — In the 
absence of any law, usage or custom to the con- 
trary, the principles, of chapter V of the Transfer 
Property Act are applicable to leases for agricul¬ 
tural purposes as rule of justice, equity and good 
conscience. Therefore • tenancy of agricultural land 
is forfeited by repudiation by the tenant the 
tenancy by claiming in himself the title to the 
land. See T. P. Act (1882). S. Ill (g). AIR 
1952 Punj 52. 


-S. 3 — Validity of — Expression customary 

re nt in S. 12 (1) of Punjab Security of Land Tenures 
Act — Meaning of — Rent fixed in 1908 could 
not become customary rent — Remedies for en¬ 
hancement of rent and for recovery thereof avail¬ 
able — Provisions held valid. See Tenancy Laws 
—- Punjab Security of Land Tenures Act (10 ol 
1953), S. 12. ILR (1902) 2 Punj 903. 

PUNJAB LAWS ACT (CENTRAL ACT 4 of 1872) 


SECTION 2 

-S. 2 — Adoption — Customary law of Pun¬ 
jab — Applicability to Himachal Pradesh — Effect 
of enforcement of the Act. The enforcement of 
the Punjab Laws Act has not the effect of intro¬ 
ducing Punjab Customary laws into Himachal 
Pradesh. Hence adoption cannot be interpreted 
us a means of transferring property, according to 
customarv law prevalent, amongst Punjab Agri¬ 
cultural tribes. And this principle is applicable 
to the areas comprised in the District of Mohasu in 
Himachal l’radesn. AIR 1955 NUC (Him Pra) 
4304, 

SECTION 5 


•_S. 5 — Custom — Customary law at vari¬ 

ance with Hindu law — Proof — When pleaded 
must he proved. See Hindu Law — Succession. 
AIR 1901 SC 1374. 

£_S. 5 (b) — Applicability — Claim to pro- 

pertv on basis of special custom — Failure to 
prove — Plaintiff can fall hack on personal law 
— (Hindu Law). Ujagar Sini?h v. ML Jeo ILR 
(1959) Punj 1735: (1959) Supp (2) SCR <81: 1900 
SCJ 10: AIR 1959 SC 1041 (I04S) (Pt F) IPr 38). 
_S. 5 — Applicability — Both parties must 

belong to Punjab. 

In the Punjab, the basis of application of cus- 
toman* law is S. 5 of the Punjab l-aws Act o 
1872, under which in questions relating to succes- 
sion. adoption or any religious usage, the rule ol 
decision shall he the custom applicable to the 
parlies concerned, and the Hindu Law in cas 
where the parties are Hindus. However, this Pun¬ 
jab Law can only be applied if both parties are 
men of the Punjab. In cases where the parties 
belong to two different States that law does not 
npplv* AIR 1990 Cal 597 (901. 902) (Pt O 
(Prs i4. 16) (DB). 

0 S 5 — Succession Act (1925). S. 29 (2) 
Any other law for the time lieing in force — 
Expression covers Punjab Laws Act — (Words 
and Phrases — “Any other law for the tune being 


PUNJAB LAW’S (EXTENSION NO. 2) ACT (7 
of 1957) 

SECTION 4 

-S. 4 — Punjab Act 17 of 1940 — Extension 

of to former Pepsu areas by Section 4 of 
Punjab Act (VII of 1957), is according 
to law. See Punjab Urban Immovable Property 
Tax Act (17 of 1940). S. 1. AIR 19G3 Punj 354 
(DB). 

PUNJAB LAWS (EXTENSION NO. 4) ACT (18 
of 1958) 

SECTION 6 

-S. C — Res judicata — Principle of — Ap¬ 
plicability to proceedings for fixation of fair rent 
under Rent Acts — Fixation of fair rent in trans¬ 
ferred territories prior to merger — No change in 
circumstances of tenancy — Proceeding for re¬ 
fixation in merged State barred. See Civil P. C. 
(1908), S. 11. AIR 1963 Punj 163. 

-S. G — Fair rent fixed under Pepsu Urban 

Rent Restriction Ordinance — Fresh application 
for fixation of fair rent after extension of East 
Punjab Rent Restriction Act to Pepsu territory — 
Not competent. See Houses and Rents — East 
Punjab Urban Rent Restriction Act (3 of 1949), 
S. 4. (1962) 64 Punj LR 1034. 

PUNJAB LIMITATION (CUSTOM) ACT (1 of 
1920) 

PREAMBLE 

-Prc. — Applicability of Act. 

Act has no application to cases not governed by 
the customary law of the Punjab. ILR (1953) 
Patiala 368: AIR 1954 Pepsu 62 (64) (Pt C) (Pr 3) 
(DB). 

_p r e. — Applicability of Act to Nabba State — 

Date of application—Notification of Nabba Govern¬ 
ment making Act applicable — Interpretation 
of. 

As the notification of the Nabha Government 
making the Punjab Limitation (Custom) Act (No. 1 
of 1920) applicable to the State and published in 
the Nabha Government Gazette of 27th March, 
1946 recognises the fact that the Act in question 
as also the other Acts mentioned in the notifica¬ 
tion. had been followed in Nabha State even 
though they were not expressly made applicable 
hi id says that the Acts should !m» deemed to nave 
been in force, then although it is not stated from 
when they should be deemed to have been in force, 
reading the entire notification it must be held tha 
what was meant was that they should be deemed 
to have been in force from the respective date' 
on which they were first enacted by the I unjab 
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Government. ILR <1052) Patiala 142: AIK 1052 
Pepsu 85 <861 (PI A) (Pr 2l (DB). 

_Prc. — Limitation Act (19l)S). Art. 141 — 

Gift by Hindu widow of lion-ancestral land — 
Death of widow — Suit by reversioners for posses- 
sion against donees — Art. 141 is applicable and 
not Punjab Limitation (Custom) Act See Limita¬ 
tion Act (1008). Art. 1 11. AIR 1055 NUC (Punj) 
5728. * 

SECTION fi 

-S. 6 — Suit filed within one year of the date 

cif Gazette enumerating enactments which wen* 
already in force — fact that name of Punjab 
Limitation (Custom) Act also appears in such list 
does not mean that the Act came into force for 
the 4ir>t time on the date of Gazette — Benefit 
of S. () cannot he claimed by plaintiff and as such 
suit cannot be deemed to be filed within pres¬ 
cribed period of limitation. AIR 1952 Bilnspur 
12 (12, 13) (Pt D) (Prs 4, (i). 

SECTION 7 

Ss. 7, S and Art. 2 of Schedule — Rules of 
customary law — Alienation of ancestral immov¬ 
able property — Descendants and reversioners not 
consenting can impeach such alienation — Two 
brothers jointly selling ancestral proper!) — Re¬ 
versioners obtaining declaratory decree — Right 
to sue for possession — Accrues only after death 
ot botJi brothers. 

.Ancestral immovable property is or.linarilv in- 
alienable except lor necessity or with the consent 
ot male descendants or, in the case of a sonless 
proprietor, with the consent of his male collaterals 
It, one or some only out of the descendants ol' 
he alienor have consented t„ the alienation, then 

' w'"' 0 .! , liave of making the alienation 

indefeasible or absolutely unassailable: the other 
or remoter descendants being fully competent to 

ZJL* 1 ' !k i,s t- L l" ,ess th r orcol? 

have nsi° f h V and reversioners, who 

Jiu* .«•»«* Hfrct of validating the 

" ° r " ,a . k "'8 '"'assailable and completely 

escenl/.' 0 '" l ^ allen 8 '*> the right of the othe, 
scendants or remoter collaterals to attack the 
henatmn cannot be defeat,-,!. It is not , ecessan 

x fs SS£ S SfVidS t 

ssrr jTar' -.■* L - £ 

the Th nev I J r °r P eL, P?rS " n 'V " l,jVc ‘ ,0 an ^nation is 
'he ex ^versmnao- heir The mere assent of 
X rcvcr.Mcmcr or of mu* of several rover 

from* suing tu'* 7 < t l>ar , other reversioners 
m suing to set aside the alienation. 

two hr'n/C faC,S .'! ,at Participation of one of the 
Samachm , m hf "! e J ““ U 1 »"» validate the 
reversioners' "who ' , ? (, « feasll *le as against the 
punned r c . u , successfully im- 

Tho d<*fl »rn* Sa ^ U i n< °* ,fa,n<> <l n declaratory decree 
sio„ „ the 2 ' (I - WW gav t 'H ''sht of posses: 
hath I' L rr 0r,Iy * ft ” ,he < 1 eath of 
onlv be clai np,l i v P ," ssessl °P of «he estate could 
•he actual heirs >"'??* ' v . ho happened to be 
sion mwernw , Z CCOr(l,n 8 ,‘ h <* Jaw of succes- 
the alienor ^ £ "p °. n r <k ' at *' 0 nf ,he brothers. 
Punj 408 3 P " n ’ LR m: 1Ln 0960) 2 

s7r?or 7 po'‘Llo',!' 1 r nnd 2 T Suit b >’ ^er-bom 

Limitation Jr - ?/ prnpcr, y Oven in will — 

So far" the"" h* ^ (1908) ' S ’ 6, ‘ 
concerned reversioners are 

’ * aro no * altogether unfettered by 


I hr law of hniil.ilimi. and cannot r\r r < jvr their 
right'* at any linn* l|n-y clmovr. In their case, 
limitation would b r jmlgrd from * tin* point nl 
view of tli«* rightful claimant, whose existence at 
)hc material time <*n.tl)li*s them to raise tlie suit. 

I lie «*.v»\l«*iu e of a n*\ ersioner with a subsisting 
right dors therefore alter! the rpiesfion of limi¬ 
tation and the limit.itioii for an after-born son 
suing under the I’mijab Customary Law <*n his* 
own account and not in conjunction with any exist¬ 
ing reversioner, to challenge an alienation made by 
his father or a previous maleholder. is the same as 
laid down in Art. 1 or Art. 2. Punjab Limitation 
(Custom; Act, as the rase may be. for the rever¬ 
sioner in existence at the time of the alienation 1 
AIR 194 > Lah 281. Foil. (195S) HO Punj I.lf 
492, 

——S. «, First Sch., Arts. 3. -I — Applicability, 

Suit lor possession of properly alleged to lie 
ancestral immovable property on the ground that 
defendant was never in fact appointed an heir 
"hen no declarators- decree of the nature referred 
lo in Art. A had been obtained would obviously 

I*-.govern,-,! l>> lhc six > ears ' Period of limitation 

and the temunus a ,|uo for the said period will 
" a, v '»« "Inch the alleged appointment of 
r .l nt , 1 .’ t,ta ' ,K ‘ kn'jwn to the plaintiff. It is 
tor the plaintiff to allege and prove as to when 

tiO Punf i'k'"!-}-* k ""' v " ,n him. (1958) 

SECTION S 

ZZ S 'J r. Alit n«tio , i by widow after commence- 

'>> . -Wllants. L A ci£m,r^ r LS 

found to |». ancestral, though not in hands'^ of 

S 5 E",??? / A ,H ^ iX*. - 

I k , - As brother claiming property <>,. A’s 
death as |„s natural heir _ UnchalUred r,m 
limit'd possession even after the Act \\*,j 
becomes absolute oui,e r -1 AhemVtion V a d 

aUracted" Sec lTinV. V* ' H 11 ,,f 19 -" 

AIR 1902 lm,i 481 Sutvnsu,n Art ^56). 8 . 14. 

-Ss S and 7 — Rules of customary law — 
Descend'!* a " t- «-‘-*>'al immovable property — 
impeach 3 such Ii r '' v ‘ rM ' ,mi ' rs "7 consenting can 

a^rd'^y ~ ^ WJ 

i"g declaratory dec ree - ob * ain - 

hrothers ~ -""'v afUw death 5? 

408. 


63 p ""i LR 308: II.R 


death of 
(I9G0> 2 


both 

Punj 


Meaning 0 | E """"' "" "Ken.lio 

! ^X' , l ^ h £''nS'-eS 1 i S T c ,h 'i 

= 51 vaxrv» 

selves from challenuimr "* PWiuded ther 

Those persons must lw» I ar bcular alicnatio 

'[Hr ,iKrSlt Sd !!! '»'> ■ 

'f they are the onlv persons 0. ^ P r0perty ai 
••‘me of the alienors' dea h L n f« “o ,! 

come indefeasible Fut tied ” l,ena,, on-will |> 
alienation’ in S 8 was i„i?.ii i . ,m PMch tl 
persons only who possessed .vT ,0 'ho 

to challenge the r ln nnv riel 

possessed it bat! lost it |J d •' ° r havu 
the operation of law In-fL ,h - nrt 7 1 
declaratory decree. GO Pm» I It wf 11 

Punj I08S. ,m LR 605: ILR (195 
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PUNJAB LIMITATION (CUS TOM) ACT (1920), ART. 1 


ARTICLE 1 


-Art. 1 — Suit by after-born son for possession 

of property given in will — Limitation. The 
limitation would be judged from the point of 
view of the rightful claimant where existence of 
the material time enables them to raise the suit. 
The existence of reversioner with a subsisting 
right does therefore affect the question of limita¬ 
tion and the limitation for an after-born son suing 
under the Punjab Customary law on his own ac¬ 
count and not in conjunction with any 
existing reversioner to challenge an alienation made 
by his father or a previous maleholder, is the 
same as laid down in Art. 1 or Art. 2 of the Act, 
as the case may be, for the reversioner in existence 
at the time of the alienation. (1958) GO Punj LR 
492. 

-Arts. 1 and 2 — Applicability — Articles 

apply to cases where reversioner seeks to avoid 
alienation binding on alienor — Plaintiff’s case that 
last maleholder never executed will — Act does 
not apply. AIR 1955 NUC (Punj) 4020. 

ARTICLE 2 

-Art. 2 — Suit by reversioner challenging 

alienation of ancestral land by a female owner 
having limited interest on allegation that she was 
not entitled under law and custom to sell the 
property — Suit is governed by Art. 2, Punjab 
Limitation (Custom) Act — Merc fact that law 
was also alleged cannot take away from the fact 
that sale was challenged on ground of custom as 
well. 133 IC 880, Ref.; AIR 1933 Lah 369, Dist¬ 
ing. AIR 1952 Bilaspur 12 (13) (Pt C) (Prs 5, 
7). 

-Art. 2 of Schedule and Ss. 7 and 8 — Rules 

of customary law — Alienation of ancestral im¬ 
movable property — Descendants and reversioners 
not consenting can impeach such alienation 
Two brothers jointly selling ancestral property — 
Reversioners obtaining declaratory decree , .k 
to sue for possession — Accurcs only after death 
of both brothers - See Punjab Limrtation (Cus¬ 
tom) Act (1920), S. 7. 63 Punj LR 308: ILR 

(I960) 2 Punj 4G8. 

_Art. 2, Sch. — Ancestral property — Aliena- 

Hon by last male holder with consent of next 
presumpHve reversioner — Decree \ or 
— Consenting reversioner outliving donor assailing 
alienation obtained by remote reversioners — 
Suit for possession by remoter reversioners on 
death of consenting reversioner — Starting point 
of limitation. 

N, the last male holder of the suit land made 
a gift of it in favour of his daughter on 25-10-29 
D the next nearest presumptive reversioner con- 
se’nted to the gift. The plaintiffs as remoter re¬ 
versioners, thereupon instituted the usual declara- 
tory suit impeaching the gift so far as their 
reversionray right was concerned. This suit was 
decreed oh 3rd of April 1930. the dec arahon 
granted being that the alienation would not aHeci 
Hie plaintiffs 1 reversionary rights after the death 
of N. In 19-11 N, the donor, died. The plain¬ 
tiffs filed a suit for possession of the gifted land 
but the same was dismissed in defa.il on 8-10-4- 
under Order IX. Rule 8, Code of Civil Procedure. 
On 8-2-50 D also died. Thereafter, the instant 
suit was insHtuted by the plaintiffs for possession 
of the suR land. Held that the suit was barred 

by time. 

The right to sue accrued to the plaintiffs on 
the death of N. As D the next preemptive re¬ 
versioner was not entitled to take advantage ol 


the declaratory decree, having consented to the 
gift in question and thus disentitled himself from 
challenging the alienation, the plaintiff had a 
right to institute a suit for possession even dur¬ 
ing the life time of D. AIR 1946 Lah 180 (FBI- 
AIR 1938 Lah 571, Ref. 11 • 

There was also another*way of considering the 
matter. The declaratory decree passed would 
mean that as soon as N died the reversioners 
would be entitled to exercise their right as N’s 
heirs as if no gift had been made to their detriment 
or prejudice. If D had, by giving his consent to 
the gift, waived, given up or signed away his 
rights in the gifted property bv being disentitled 
to challenge the gift, then, obviously right to 
claim possession of this property would immedi¬ 
ately accrue to the present plaintiffs. N having 
thus died in 1941 the present suit for possession 
would clearly be barred under article 2 (b) of 
schedule 1 of Punjab Act, I of 1920. 

Even assuming, for the sake of argument,' that 
D had a right to succeed to the property in ques¬ 
tion on Ns death because of the cfeclaratory de¬ 
cree secured by the other reversioners in 1930, 
then that decree would become wholly infruc- 
tuous, inoperative and useless so far as the present 
plaintiffs were concerned, because immediately on 
N’s death the property in suit would vest in D, 
who being in fact the next heir would be the 
male holder of the property in suit. This decree 
would thus have become wholly ineffective on the 
vesting of Ns estate in D. On D’s death the 
question would have to be determined as to who 
is his next heir, and succession to D’s estate could 
not possibly be determined by a reference to the 
declaratory' decree obtained by the other rever¬ 
sioners in 1930 with respect to the gift made by 
N as the last male holder in favour of his daughter, 
ILR (1959) Punj 2242. 

-Art. 2 — Suit by after-born son for posses¬ 
sion of property given in will. 

The limitation would be judged from the point 
of view of the rightful claimant whose existence 
on the material time enables them to raise the 
suit. The existence of a reversioner with a sub¬ 
sisting right does therefore affect the question 
of limitation and the limitation for an after-born 
son suing under the Punjab Customary law on 
his own account and not in conjunction with any 
existing reversioner to challenge an alienation 
made by his father or a previous male ho der is the 
same as laid down in Art. 1 or Art. - of the Act as 
the case may be. for the revers,oner «n exist¬ 
ence at the time of alienation. (1958) 60 Punj 
LR 492. 

_Arts. 2 and 1 — Applicability — Articles op- 

D lv to cases where reversioner seeks to avoid 
alienation binding on alienor — Plaintiffs case 
that last male holder never executed will — Act 
does not apply — See Punjab Limitation (Cus^ 
tom) Act (1 of 1920), Art. 1. AIR 1955 NUC 
(Punj) 4020. 

' ARTICLE 3 

_Art. 3 and First Sch. — Suit for posses¬ 
sion of'property alleged to be ancestral on the 
ground that defendant was never in fact appoint¬ 
ed an heir when the declaratory; decree of the 
nature referred to in Art. 3 had been obtained 
would obviously be governed by the six yean 
period of limitaHon and the terminus a nuo lor tne 
said period will be the date on which the alleged 
appointment of defendant became known to the 
plaintiff — See Punjab Limitation (Custom) A« 
(1920), S. 7. (1958) CO Punj LR 132. 
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PUNJAB LIMITATION (CUSTOM) ACT (1920), Art. 4 


ARTICLE 4 

_ .fa t, 4. First Sell. — Suit for possession of 

property alleged to be ancestral on the ground 
lhat defendant was never in fact appointed an 
heir when no declaratory decree of the nature re¬ 
ferred to in Art. 3 had been obtained would 
obviously be governed by six years’ period of 
limitation and the terminus a quo for the said 
period will be the date on which the alleged 
appointment of defendant became known to the 
plaintiff. See Punjab Limitation (Custom) Act 
(1920), S. 7. (195S) GO Punj LR 132. 

PUNJAB LIQUOR LICENCE RULES (195G) 

RULE 3G 

-R. 36 — Auction sale of excise licence — 

Highest bid accepted by Collector and approved 
by Excise and Taxation Commissioner — Deposit 
of one-sixth licence fee as required by rules — 
Highest bidder acquires legal status of licensee 
even though no forma! licence is granted — Re¬ 
auction by Government without notice to such 
licensee and without giving any reasons — Le¬ 
gality — Action of State Government, if can be 
justified under Ss. 8 , 36 or 41. See Punjab Ex¬ 
cise Act (1 of 1914), S. 8 . AIR 1963 Punj 76 
(DB). 

RULE 36-A 

-R. 36-A and S. 35 — R. 36-B taking away in 

fact and in substance power of grant vested in 
Collector under S. 35 — Rr. 36-A and 36-B being 
integral both arc ultra vires — See Punjab Excise 
AcUi of 1914), S. 35. AIR 1965 Punj 2S4 

RULE 36-B 

--R. 36-B and S. 35 — R. 36-B taking away in 

fact and in substance power of grant vested in Col¬ 
lector under S. 35 — Rr. 36-A and 36-B being 
integral both arc ultra vires. See Punjab Excise 
Act (1 of 1914), S. 35. AIR 19G5 Punj 2S4 (DB). 


tion of authority — Authority not bound to state 
or give reasons for refusal — Power is arbitrary 
— Reasonableness — Rule violates fundamental 
right guaranteed by Art. 19 (1) (g) and Art. 19 ( 6 1 
of Constitution — (Constitution of India, Arts. 
19 (1) (gi and 19 (6) ) — See Dangerous Drugs Act 
(2 of 1930), S. 8 l2i. AIR 1959 Punj 526. 

PUNJAB MINIMUM WAGES RULES (1950) 

RULE 9 

-R. 9 — Non-compliance — Effect. 

Rules under S. 30 have been framed to regu¬ 
late the meeting of the Committee. These rules 
provide for quorum and method of voting and 
enable decision to be taken by majority It fol¬ 
lows that the Committee may give its report even 
when all the members of the Committee have not 
attended all its meetings. It is also unnecessary 
that all the members of the Committee should 
sign the report. In any case these irregularities do 
nut vitiate the fixation of minimum wages by the 
Government after taking into consideration the 
advice given by the Advisors' Committee. AIR 
1955 SC 25. Foil. AIR 1958 Punj 425 (427) 
(Pt C) (Pr 9). 

RULE 24 

-R. 24 (1) — Appointed authority allowing 

overtime charges to employees of Municipal Com¬ 
mittee on basis of calculating normal working 
hours at 8 hours instead of 9 hours in a day — 
Held there is an error of law apparent on face of 
record and hence order must be set aside — Nor¬ 
mal working day is of 9 hours under R. 24 (1) 
and not of 8 hours as the case is covered under 
R. 25 (2) -— R. 25 (1) has no application as the 
Committee is not governed by provisions of Fac¬ 
tories Act though its employees are in a scheduled 
employment. See Constitution of India, Art. 226. 
(1965-66) 28 FJR 472: LLR (1965) 2 Punj 837 
(DB). 


PUNJAB LOCAL BODIES (VALIDATION OF 
CONTRACTS) ORDINANCE (1 of 1951) 

See under Municipalities. 

PUNJAB MAIZE AND MAIZE PRODUCTS 
PRICE CONTROL ORDER (1948) 

--Contravention of — Trial after order was 

cancelled — Court's right to punish. A court has 
power to punish an offence under the provisions 
or S. 7 of the Act as long as the offence was 
committed where the order was in force in spite of 
(he fact that the order had been cancelled before 
he case was brought to trial. 55 Cr LJ 1836: AIR 
1954 Punj 285 (DB). 

p UNJAB MANUFACTURED DRUGS RULES 
(1932) 

RULE 27 

■— Rr, 27 and 30 — Scope — Validity — Re- 
A e ,'rt“ °* licence — Discretion of authority — 
uthority not bound to state or give reasons for 

RnU f nw % r is , arbitrary — Reasonableness — 
a * ,^ l0 ,“ es fundamental right guaranteed by 

Dmo. a J ( 6 ). See Dangerous 

Drugs Act (1930), S. 8 (2). AIR 1959 Punj 526. 

RULE 30 

27 ~ Dangerous Drugs Act (2 of 
u), S. 8 (2) — Renewal of licence at discre¬ 
te!. 12.] Fn.D. 81. 


RULE 25 

-R. 25 — Appointed authority allowing over¬ 
time charges to employees of Municipal Commit¬ 
tee on basis of calculating normal working hours 
at 8 hours instead of 9 hours in a dav — Held 
there is an error of law apparent on face of re¬ 
cord and hence order must be set aside — Normal 
woikmg day is of 9 hours under R. 24 (I) and 
not of 8 hours as the case is covered under R. 25 
H ~ P* 25 (D h * s no application as the Com- 
nuttee is not governed by provisions of Factories 
Act though its employees are in a scheduled em¬ 
ployment. See Constitution of India Art 
(1965-66) 28 FJR 472: ILR (1965) 2 Punj ~837 

(L)d). 

RULE 26-A 

—?■ — Not ul,ra vires of Sec. 30 

of the Minimum Wages Act. 63 Punj LR 132- 

ILR (1961) 1 Punj 266: 1961 (2) Cr LJ 398 (Punj). 

PUNJAB MOTOR VEHICLES RULES (1940) 
jnb) C Under M ° t0r Vehicles Rules (1940). (Pun- 

P Wl924? TOR VEHICLES TAXATION ACT 

SECTION 3 

% 

—-Ss. 3 and 8 —A selling truck and giving permit 
to transferee but license remaining in his name _ 
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PUNJAB MOTOR VEHICLES TAXATION ACT (1924), S. 8 


Till transfer of licence in accordance with law, tax 
liability remains on A — Proper declaration and 
correct particulars submitted by transferor — No 
duty cast on transferor to notify transfer to regis¬ 
tering authority — No penalty can be imposed 
under S. 8 — 1957 M. W N. 429, Disting. 1965 
Cur LJ 117: ILR (1965) 1 Punj 5S4. 

SECTION 8 


taming petition in English language does not act 
in excess of jurisdiction. See Punjab Official Laneu- 

( D 1960) ’ S ' 3 ' < 19(i5 ) Pun LR 378: ILR 
(lyOo) 1 Punj 452. 

PUNJAB OPIUM ORDERS (1956) 

ORDER 1 


Ss. 8 and 3 — A selling truck and giving 
permit to transferee but licence remaining in his 
name Till the transfer of licence in accordance 
with law, tax liability remains on A—Proper decla¬ 
ration and correct particulars submitted by trans¬ 
feror — No duty cast on transferor to notify 
transfer to registering authority — No penalty can 
be unpeached under S. 8 . 1965 Cur LJ 117: ILR 
(1965) 1 Punj 584. 

PUNJAB MUNICIPAL ACCOUNT CODE 
See under Municipalities. 

PUNJAB MUNICIPAL ACT (3 of 1911). 

See under Municipalities. 

PUNJAB MUNICIPAL ELECTION 

RULES, (1952) 

See under Municipalities. 

PUNJAB MUNICIPAL (EXECUTIVE 
OFFICER) ACT (2 OF 1931) 

See under Municipalities. 

PUNJAB NEW CAPITAL (PERIPHERY) 
CONTROL ACT (1 OF 1953) 

SECTION 12 

-S. 12 (1) and (2) — Scope — Notice undei 

sub-sec. (2) when could be served — Sub¬ 
sections ( 1 ) and ( 2 ) not independent of each other. 
AIR 1958 Andh Pra 371, Disting. 1963 Cur LJ 
550: 65 Pun LR 1080: ILR (1904) 1 Punj 431. 


ITT?: ^ 0-5 — Possession of opium — 

Prohibition as to — Applies to possession of crush 
ed poppy seeds. See Opium Act (1878), S. 9 (a) 
1962 (1) Cr LJ S40 (Punj). W 


ORDER 59 

--O. 59 (1) (a) — Contract Act, S. 23 — 

Excise contracts — Partnership agreement by 
licensee under Opium Act with third person in 
consideration of money contributed by latter, to 
share profits and losses of his business — Agree¬ 
ment does not contravene O. 59, Punjab Opium 
Orders or S. 23. Contract Act — Partnership is 
valid under Partnership Act — Opium Act (1878), 
S. 5 — Punjab Opium Orders (1956), O. 59 (1) 
(a). Rules under — Partnership Act (1932), S. 4. 
See Contract Act (1872), S. 23. AIR 1901 Pun] 
405 (DB). 


PUNJAB OPIUM ORDERS (1957) 
ORDER 21 


-O. 21.5 — Opium extracted poppy-heads can 

be possessed in any quantity. ILR (1959) 1870: 
1959 Cr LJ 1207: AIR 1959 Punj 497 (498) (Pt A) 
(Pr 4) (DB). 

-O. 21.5 — Order capable of two constructions 

— Court will adopt construction which is in favoui 
of accused. ILR (1959) Punj 1870: 1959 Cr LJ 
1207: AIR 1959 Punj 497 (498) (Pt D) (Pr 4) (DB). 

PUNJAB OPIUM (RESTRICTION ON ORAL 
CONSUMPTION) RULES (1957) 


PUNJAB OCCUPANCY TENANTS (VESTING 
OF PROPRIETARY RIGHTS) ACT, 1952 
(8 OF 1953) 

See under Tenancy Laws. 

PUNJAB OCCUPANCY TENANTS (VESTING 
OF PROPRIETARY RIGHTS) (AMEND¬ 
MENT) ORDINANCE (4 OF 1958) 

Sec under Tenancy Laws. 

PUNJAB OFFICIAL LANGUAGES ACT 
(28 OF I960) 

SECTION 3 

-Ss. 3, 4 — Punjab Gram Panchayat Act (4 ol 

1953) as amended in 1962, Sec. 8 — Election 
Petition — Prescribed Authority under, is a Court 
within Sec. 4 of Act 28 of I960 — Hlaqa Magis¬ 
trate entertaining petition in English language does 
not act in excess of jurisdiction. 67 Punj LR 387: 
ILR(1965) 1 Punj 452. 

SECTION 4 

_S. 4 — Punjab Gram Panchayat Act 1953 (as 

amended in 1962) Sec. 8 — Election petition — 
Prescribed authority under, is a Court within 
S. 4 of Act 28 of 1960 — Hlaqa Magistrate enter¬ 


-Validity — If inconsistent with S. 5, Opium 

Act, 1878 — Regulation — Meaning — Total 
prohibition. 

The Rules, which in effect introduced rationing 
leading to complete prohibition of opium, are not 
inconsistent, with the provisions of the Opium Act, 
1878, under which they were promulgated nor are 
iheir provisions beyond the scope of the Act 
Whether or not "Regulation" of an activity in- 
-Judes its total prohibition, depends upon the 
lature of activity sought to be regulated and also 
, n the facts and circumstances of each case. 19o0 
AC 235 and (1888) 13 AC 446, Ref. 

In the context the term ‘regulation' in S. 5 in- 
Judes restriction and also prohibition, of the 
ipium trade. The Legislature in Sec. 4 of the Act 
las declared its decision of prohibiting sale and 
lossession of opium. Art. 47 of the Constitution 
ilso lays down that the Government shall endeav- 
iur to bring about prohibition of consumption o 
ntoxicating things and drugs which are injurious 
o health. Obviously opium is a drug ‘ 

njurious to health. It must, therefore, be held that 
n the context of the present case * regulations an 
conditions" include prohibition of the opiu 
rade. ILR (1958) Punj 1332: AIR 1958 Pun, 400 
401) (Pt A) (Pr 6 ). 
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_Constitutional validity — Unreasonable restric¬ 
tions on trade — (Constitution of India, Art. 19(1) 
(g) _ Opium trade — Restrictions on) — (Opium 
Act (1878), S. 5). 

The regulations and restrictions un the noxious 
trade of opium imposed by the Rules cannot be 
considered to be unreasonable. There is nothing 
improper or illegal in these rules, once it is held 
that the limitation of supply to addicits is legal. It 
is true arbitrary discretion has been given to the 
Excise and Taxation Officer to decide whether a 
particular person should be allowed to consume 
opium or not. But such a provision does not con¬ 
travene Art. 19 of the Constitution, howsoever the 
trader may be affected by the decision of the offi¬ 
cer. AIR 1957 Punj 20 and AIR 1956 Punj 97, 
Ref. ILR (195S) Punj 1332: AIR 1958 Punj 400 
(402) (Pt B) (Prs 7, 8 ). 

PUNJAB PANCHAYAT SAMITIS AND 
ZELLA PARISHADS ACT (3 OF 19G1) 

See under Panchayats. 

PUNJAB PANCHAYAT SAMITIS AND 
ZILLA PARISHADS CHAIRMAN AND 
VICE-CHAIRMAN (ELECTIONS) 


It was contended on behalf of the assessee that 
once it had been proved that the stamps worth 
Its. 27,393 had been purchased during the relevant 
period, it should have been presumed that they 
had been utilised by affixation on the tickets. The 
assessee company, however, failed to produce the 
necessary evidence in this behalf. 

Held, that in the circumstances of the case, the* 
Assessing Authority had justification to find that 
deduction of only Rs. 10.000 should be allowed 
with regard to these stamps. (19C5) G7 Pun LR 
G51. 

--S. 3 (3) — Start of journey, for carrying goods 

in one State, termination in another and part ol 
journey lying over road in Punjab State — Case 
is not covered by sub-section (3). 

Where the trucks are used for the carriage of goods 
from places in the State of Rajasthan to Delhi, 
and for the purpose of travelling between Rajas¬ 
than and Delhi it is necessary to pass for some 
distance through the territory of the State of Pun¬ 
jab, such cases are not covered by sub-section (3) 
of Section 3. (19G5) 67 Pun LR 208: ILR (1965) 
1 Punj 540. 


RULES (19G1) 

See under Panchayats. 

PUNJAB PANCHAYAT SAMITIS AND 
ZILLA PARISHADS (ELECTION) 

RULES (19G1) 

See under Panchayats. 

PUNJAB PANCHAYAT SAMITIS (PRIMARY 
MEMBERS) ELECTION RULES (1961) 

See under Panchayats. 

PUNJAB PARTITION (CONTRACTS) 
ORDER (1947) 

ARTICLE 6 

p 7^* 6 — Land acquired before partition ol 
Punjab —- Costs awarded — Liability to pay costs 
js determined not by Art. 9, Indian Independence 
(Rights, Property and Liabilities) Order (1947) but 
by Punjab Partition (Contracts) Order (1947). See 
Indian Independence (Rights, Property and Liubi- 

S SsSp (1947, » Art - 9 ‘ 1955 NUC < Pun i) 

Witi (DB). 

PUNJAB PASSENGERS AND GOODS 
TAXATION ACT (16 OF 1952) 

PREAMBLE 

lT^-,,T, Va,idify — Act ^ oes not contravene 
Art 19 (l) ( g ) of Constitution of India. See Con- 

SSjuaw ft’ AB - 19 «> » nuc 

Pre ‘ ~~ Validity — Act does not place rcstric- 
fn j; °. n ul *7’ S,ate trade. See Constitution of 
tadia ^ Art- 301. AIR 1955 NUC (Punj) 1887 (DB). 

Th_“ Pt ?' Validity — Delegation of authority. 
i.?*,} no delegation of legislative powers — II 
pd „ ik ^ e c 2 a *‘on if the choice of the prescrib- 

men? U Q° nty r> is Ieft entirely ' t0 1116 State Govern¬ 
ing - JSL Constitution of India. Art. 245. AIR 
ia55 N UC (Punj) 1887 (DB). 

SECTION 3 

P«»y D^ducS? b! ° f , “ 0H0n S,nmps by C ° m ' 


-S. 3 (3), Proviso — Person transporting goods 

from place outside Punjab to place also outside 
Punjab — Such person passing through Punjab is 
liable to tax under S. 3 (3). 

A person who carries on goods from a plac* 
outside the territory of Punjab State to a place 
again outside the territory of Punjab State, but 
passes through the territory’ of the State of Punjab 
incurs the liability to tax under the provisions ol 
Sec. 3 (3). He is liable to tax because in the very 
nature of things he first transports the goods from 
a place outside the Punjab to a place inside the 
Punjab and then transports them from a place 
inside the Punjab to a place outside the Punjab 
There is no escape from this conclusion. Both ends 
are covered by the provisions of sub-sec. (3) ol 
Sec. 3 of the Act. Further, the Proviso to Sec. 3 
(3) is meant to cover a different contingency an(’ 
does not in any manner restrict the provisions ol 
Sec. 3 (3) which fastens the liability on the person 
the moment he enters the territory of the State 
of Punjab and transports the goods within that 
territory. (I9G4) 66 Pun LR 477. 

-Ss. 3, 4, 8 , 9 and 10 (as amended by Punjab 

Act II of 1952) — Act is not ‘ultra vires' — Ss. 3, 
4, 8 and 9 are valid — S. 10 is invalid. See Con- 
stitution of India, Art. 19 (1) (g). AIR 1955 NUC 
(Punj) 18S7 (DB). 

S. 3 (3) — Locus standi to challenge validity 
of the Act. The persons plying their vehicles can¬ 
not challenge the validity of the Act because they 
are not the persons who pay the tax. The tax is 
paid by the passengers who are carried or the 
owners of goods which are transported. See Con- 

(DB) ° f ^ 226 ‘ 1954 Puni 264 

“77 s ;. 3 Pr n °™°„ ~, Y nlidi, y ~ (Constitution 

of India, Arts. 245, 24673), Sch. VII, Entry 56). 

Prima facie the jurisdiction of a State is terri 
tonal for States can legislate effectively only for 
their own territories. AIR 1933 PC 16. Relied on 

r J? ut *« . 7° “ ,s ° be levied by a State if the 
real object intended to be taxed (whether the 
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object is a person, some species of property oi 
some business) is within or associated with the 
State. The relation may consist in presence within 
the territory, residence, domicil, carrying on busi¬ 
ness there, or even remoter connection. If a con 
nection exists, it is for the Legislature to decide 
how far it should go in the exercise of its powers. 
56 CLR 337: AIR 1953 SC 252; 1953-1 MLJ 

743: 1953 SCJ 373; AIR 1953 SC 274; 1953 SCJ 
369, (1953) 1 MLJ 739, Relied on. 

If the tax is otherwise valid, the mere fact that 
the State has decided to charge a heavy tax when 
it could as easily have charged a lighter one would 
not detract from the validity of the tax. A Court 
should endeavour to uphold the validity of a 
measure unless it finds clearly that the Legislature 
has exceeded the authority conferred upon it by 
the Constitution. 

Held, that it was within the legislative and 
territorial competence of the State to enact th< 
Punjab Act 16 of 1952. The mere fact that the 
Act has imposed a tax on the full amount of the 
fare or freight payable in respect of the entire 
journey of 56 miles, only five miles of which pass¬ 
ed through the State of Punjab and the remaining 
51 miles through the territories of other States 
shows only that the State Legislature has adopted 
a particular method for the assessment of the tax 
(1955) 6 STC (Supp) Is ILR (1955) Punj 58: AIR 
1954 Punj 2G4 (2CG) (Pt B) (Pr 7) (DB). 

SECTION 4 


0 (4) — Constitutionality — Section not 
ultra vires on ground that it confers uncontrolled 
or unregulated power to reopen past assessment 
66 Pun LR 683: ILR (1964) 2 Punj 181: AIR 1964 
Punj 438 (441, 442) (Pt B) (Prs 11, 12) (DB). 

SECTION 8 

-Ss. 8 and 17 (1) (e) — Word ply' in S. 8 

in regard to transport vehicle — It means to load 
and unload goods for carriage for reward — 
Decision in Civil Writ No. 22 of 1964, D/-27-7- 
1964 (Punj), Reversed. See Punjab Passengers and 
Goods Taxation Act (16 of 1952), S. 17 (1) (e). 
AIR 1966 Punj 261 (DB). 

-Ss. 8 and 9 (as amended by Punjab Act 21 

of 1952) — Ss. 8 and 9 are valid — S. 10 is in¬ 
valid. See Constitution of India, Art. 19 (1) (g). 
AIR 1955 NUC (Punj) 1887 (DB). 

SECTION 10 

-S. 10 (as amended by Punjab Act 21 of 1952) 

— S. 10 is invalid. See Constitution of India, 
Art. 19 (1) (g). AIR 1955 NUC (Punj) 1887 (DB). 

SECTION 15 

-S. 15 — Revision under S. 16 — Cannot be 

dismissed on ground that petitioner has not paid 
assessed tax. See Punjab Passengers and Goods 
Taxation Act (1952), S. 16. (1964) 66 Pun LR 

1177. 


-S. 4 (as amended by Punjab 21 of 1952) — 

S. 4 is neither illegal nor ‘ultra vires*. AIR 1955 
NUC (Punj) 1887 (DB). 

-Ss. 4, 3, 8, 9 and 10 (as amended by Punjab 

Act 21 of 1952) — Act is not ‘ultra vires 
— Sections 3. 4, 8 and 9 are valid — S. 10 is 
Invalid. See Constitution of India. Art. 19 (1) (g). 
AIR 1955 NUC (Punj) 1887 (DB). 

_S. 4 — Locus standi to challenge validity 

of the Act. The persons plying their vehicles can¬ 
not challenge the validity of the Act because they 
are not the persons who pay the tax. The tax is 
paid by the passengers who are carried or the 
owners of goods transported. They can challenge the 
validity of the Act. See Constitution of India, 
Art. 226. AIR 1954 Punj 264 (DB). 

SECTION 6 


_S. 6 _ Evasion by assessce of payment of tax 

—Power of Assessing Authority to add amount in 
estimated income of company. 


Where the Assessing Authority thinks that a 
nsport company must have evaded paymen o 
; due to the Government or that tickets have 
-•n issued without affixation of Transport Tax 
imps in large numbers, assessing authority has 
power under the Act to include, for ^se rea¬ 
ls, any additional amounts in the etfuna e of in- 
Tie of the company once he has determined the 
-hest possible income which could have accru- 
The only course open to the Assessing Auth- 

ty is to start criminal prosecut.on against the 

nsport company as provided in Sec. 17. (1905) 
Pun LR 651. 


SECTION 16 


-Ss. 16, 15 and 22 (2) (g) — Revision under 

S. 16 — Cannot be dismissed on ground that peti¬ 
tioner has not paid assessed tax. (1964) 66 Punj 
LR 1177: 1964 Cur LJ 526: ILR (1965) 1 Punj 
44. 

SECTION 17 


—Ss. 17 (1) (e) and 8 — Word ‘ply in S. 8 
i regard to transport vehicle — It means to load 
id unload goods for carriage for reward— Decision 

i Civil Writ No. 22 of 1964, dated 27-7-1964 


The appellant was a truck owner firm in Rajas 
than State. It had a permit for its vehicle in 
Rajasthan State and was countersigned by the 
R. T., as of Delhi and Punjab States. The appel 
lant was passing through the areas of Punjab State 
while transporting goods without loading and un 
loading in areas of Punjab State. 

Held, that the appellant firm could not be pro¬ 
secuted for the offence under Sec. 17 (1) (e). Deci¬ 
sion in Civil Writ No. 22 of 1964. dated 27-7-1964 
(Punjab). Reversed. (1965) 67 Punj LR 208, Foil. 
1965 Cur LJ 831: 68 Pun LR 100: ILR (1966) 1 
Punj 757: AIR 1966 Punj 261 (262) (Prs 3, 4) 
(DB). 


SECTION 22 

_S. 22 (2) (g) — Revision under S. 16 — Can- 

ot be dismissed on ground that petitioner has not 
iaid assessed tax. See Punjab Passengers and 
Joods Taxation Act (1952), S. 16. (1964) 66 Pun 
.R 1177. 
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PUNJAB PASSENGERS AND GOODS 
TAXATION RULES (1952) 

RULE 21 

-Rr. 21 and 29 — Applicability and Scope— 

Rule 29 covers all cases of under-assessment or 
escaped assessment while R. 21 deals with assess 
ment and is meant for a purpose entirely differenl 
from the one for which R. 29 has been framed 
— Rule 29 would apply to a case where passenger 
tax has been paid in advance by way of adhesive 
.tamps and there is an order imposing additional 
tax. 66 Pun LR 683: ILR (1964) 2 Punj 181: AIR 
1964 Punj 438 (442) (Pt C) (Pr 13) (DB). 

RULE 29 


order imposing additional tax. See Punjab Passen¬ 
gers and Goods Taxation Rules (1952), R. 21. AIR 
1964 Punj 438 (DB). 


PUNJAB POLICE RULES (1934) 

RULE 10.70 (2) 

-Vo!. I, R. 10.70 (2) and Vol. II, Rr. 16.17 and 

16.19 — Suspension of Police Officer — Honour¬ 
able acquittal by Court — Reinstatement — 
Rule 10.70 (2) applies — Period of suspension to 
be treated as duty — Full salary during such 
period payable. AIR 1959 SC 1342. Discussed and 
Re!, on; AIR 1938 Cal 759 and AIR 1954 Pun) 
298, Dist. ILR (1962) 1 Punj 171: AIR 1961 Punj 
558 (559) (Pr 5) (DB). 


-R. 29 — Validity — Best judgment assess¬ 
ment provided under Rule — Provision is not un¬ 
constitutional. 


Without assessment of tax the prescribed auth¬ 
ority cannot carry out the duty with which it is 
charged under Sec. 0 (4) and. therefore, not only 
that Rule 29 would be directly connected with 
the aforesaid provision but it could also validly be 
promulgated under the general and wide powers 
conferred by Sec. 22 (1) and it is not possible to 
understand how any omission in sub-sec. (2) ol 
Sec 22 of a particular head under which R. 29 
coutd be brought would render that rule void. 
Rule 29 is essentially meant for securing the pay¬ 
ment of tax and for carrying into effect the provi¬ 
sions of the Act. 


Per Dua, J.A statutory provision conferring 
in general terms, power and imposing duty to mak« 
assessment includes by implication, in the absence 
Mnmtatmn, the incidental and necessarv powei 
and duty of making an assessment on best judg 
ment basis, if circumstances so warrant, for, il 
means no more than power to construct procedure 
maernnery to make assessment; of course it musl 

sbh.tT il "*° f na ! ural iusUce - When a valid 
statute otherwise complete in itself, enacts the 

mirn 13 0ut H ne a ksislative scheme, policy or 

5 a .L 0 n( i ers upon 1110 executive wing, 

the f.f \ the duty of assistin S in administering 

J J’ authority within defined intelligible limits 

not h»> m es ’. suc ^ conferment 0 f authority may 

iHzrss *" 1 deieg,iion ° r abdica,i °" 

“ in,ended include within its pur- 
JSLff‘7'* an .„ assessment to the best of the 
declines? u .^ onty Judgment when the ownei 
matS S S by , producin 8 all the relevant 

a* hun; , other words * ^ 

ed ' *• assessme nt by, what may be describ- 

w Di! ' 

“nde^assM 21 ~ Ru!e 29 covers 4,1 c 45 ” ol 
R. 21 rW? “L ° r esca P ed assessment while 
purpose '^ tb j-^ SSesSm<! nt and is meant for a 

R. 29 has be* ^ rom die one * 01 which 

a oue wh. bamed — Rule 29 would apply to 

vance by way '“. has ***** P ? id ad ' 

vvay or-adhesive stamps and there is an 


RULE 13.18 

-Rr. 13.18, 16.4 (as applied to Himachal 

Pradesh) — Reduction in rank — When amounts 
to punishment — Police Sub-Inspector promoted 
to selection grade — Misconduct in investigation 

— Reversion with retrospective effect, during 
period of probation — Order amounts to punish¬ 
ment only so far as it was retrospective — Order 
quashed only to that extent. See Constitution ol 
India, Art. 311 (2). 1962 (1) Cri LJ 721: AIR 1962 
Him Pra 35. 

-R. 13.18 — Constitution of India. Art. 311— 

— Respondent's name placed on List E under 
polic Rules — Promotion to officiate on higher 
post — Reversion and name removed from list 

— Held, in the cricumstances, it was by way ol 
punishment and it was in contravention of Art. 
311. See Constitution of India, Art. 311. ILR 
(1904) 1 Punj 84. 


RULE 16.3 

Vol. n, R. 16.3 (1) (c) — Departmental in¬ 
quiry upon evidence cited in criminal case — 
Suspicion of guilt — Judgment of criminal Court 
held, did not suggest acquittal on technical ground 
or suspicion resting upon Police Officer — Depart¬ 
mental proceedings, held not sustainable under 
Cl. 1 (c). 1965 Cur LJ 509 (Punj). 

—-R. 16.3 (1) (d) — Departmental inquiry upoD 
evidence cited in criminal case — Charge different 
from one in criminal case — Facts forming basis 
of departmental inquiry found not unconnected 
with charge in criminal case - Same facts held, 
could not be subject-matter of departmental inquiry 

C\ r ne8a,ive d 

LI. (1). 1965 Cur LJ 509 (Punj). 


RULE 16.4 


16 ' 4 d j I 3 'J 8 (as ‘pplied to Himachal 
Pradesh) — Reduction in rank — When amounts 

selection^ Brad! ~ ^Inspector promoted to 

Misconduct in investigation - 

of nrXtion ^° SpeC,ive *** d “rtng period 

so faT« i.T ° rde L * m0Un,s f0 Punishment only 
so tar as it was retrospective — Order quashed 

only to that extent. See Constitution of Q India 
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PUNJAB POLICE RULES (1934), R. 16.17 


Art. 311 (2). 1962 (1) Cri LJ 721: AIR 19G2 Him 
Pra 35. 

RULE 16.17 

-Vol. 2, Rr. 16.17 and 16.19 and Vol. 1, 

R. 10.70 (2) — Suspension of Police Officer — 
Honourable acquittal by Court — Reinstatement 
— Rule 10.70 (2) applies — Period of suspension 
to be treated as duty — Full salary during such 
period payable. See Punjab Police Rules (1934), 
Vo). 1, R. 10.70 (2). AIR 1961 Punj 558 (DB). 

RULE 16.19 


-Rr. 16.38 (1) and (2) and 16.23 Vigilance 

Department conducting investigation of complaint 
against Police Officer — District Magistrate accord¬ 
ing necessary permission as recommended by 
Superintendent of Police — No reasons recorded 
for same — Rule 16.38 held contravened — Case 
held not covered by R. 16.23 — Criminal P. C. 
(1898), S. 4 (1) (h) and (1). AIR 1962 SC 195 and 
65 Punj LR 802, Disting. 1964 Cur LJ 150 (Punj). 

-R. 16.38 — Submission of complaint papers 

to District Magistrate — Superintendent of Police 
is required to submit papers only when complaint 
is received directly by him. 


-Vol. 2, Rr. 16.19 and 16.17 and Vol. 1, 

Rule 10.70 (2) — Suspension of Police Officer — 
Honourable acquittal by Court — Reinstatement 

— R. 10.70 (2) applies — Period of suspension to 
be treated as duty — Full salary' during such 
period payable. See Punjab Police Rules (1934), 
Vol. 1, R. 10.70 (2). AIR 1961 Punj 558 (DB). 

RULE 16.23 

-R. 16.23 — Vigilance Department conducting 

investigation of complaint against Police Officer 
—District Magistrate according necessary permis¬ 
sion as recommended by Superintendent of Police 

— No reasons recorded for same — Rule 16.38 
held contravened — Case held not covered by 
R. 16.23. See Punjab Police Rules (1934), R. 16.38. 
1964 Cur LJ 150 (Punj). 

RULE 16.24 


The Superintendent of Police is enjoined under 
Cl. (1) of Rule 16.38 of the Police Rules to sub¬ 
mit the papers to the District Magistrate only when 
the complaint is received directly by him. This i? 
obviously because the head of the police force in 
a district is subordinate to the District Magistrate 
who has to give directions on such matters. (1965) 
67 Punj LR 763. 

-Vol. II, Rr. 16.38 and 16.23 — Police Act 

(1861), S. 7 — Constitution of India. Arts. 310, 311 
and 226 — Held, on facts that there had been 
full and substantial compliance with the statutory 
rules and the constitutional requirements — There 
had been no denial of the principles of natural 
justice in the enquiry which had been conducted 
bv the appropriate authority. (1963) 65 Pun LR 
802: 1963 Cur LJ 473. 

RULE 17.1 


-R. 16.24, Ch. 16 — Contravention — No right 

of action. See Police Act (1861), S. 7. AIR 1955 
Punj 118. 


RULE 16.38 


-R. 16.38 (1) and (2) — Provisions are manda¬ 
tory — Non-compliance — Departmental enquiry 
Is illegal. 


Sub-rules (1) and (2) of Rule 16,38 must bo 
held to be mandatory in so far as whenever any 
complaint is made against a police officer of a 
criminal offence in connection with his official rela¬ 
tions with the public they enjoin that the Superin¬ 
tendent of Police must forward the complaint to 
the District Magistrate who will decide whether 
the investigation should be conducted by a police 
officer or made over to a Magistrate and then after 
examining the result of such investigation the 
District Magistrate has to decide and has to give 
reasons in his decision for proceeding against the 
police officer departmental^ and not prosecuting 
him judicially if the investigation establishes a 
prima facie case. 


Held, on facts that as the mandatory provisions 
the police R. 16.38 were not followed it mus 
held that the departmental enquiry which was 
ing conducted against the petitioner was ;altoge 

er illegal and invalid. AIR wL 

i Pun LR 860: AIR 1962 Punj 38 (39, 40) (Prs 4, 


5). 


—Chap. 17, R. 17.1 — Foot-constable perform- 
ig duties of drill instructor in accordance with 
17 (1) — Disobedience to lawful order of 
iperior authoritv to perform guard duty'—Offence 
nder S. 29, Police Act, is committed. See Police 
>ct (1861), S. 29. 1955 Cri LJ 944: AIR 1955 
[im Pra 29. 

RULE 26.2 

—Vol. 3, Chap. 26, R. 26.2 - Punjab Police 
ct s. 4 — Scope — The rules made under the 

olice Act do not override the Criminal Procedure 

lode. See Police Act (1861), S. 4. AIR 1953 
unj 149. 

PUNJAB POLICE RULES (1959) 

RULE 16.25 

_r, 16.25 (2) — Charge of failing to reach 

nd maintain reasonable standard of efficiency — 
leld, not vague - Efficiency in ] c,u(1 A e ' hn " e !L y 
rr as Police officer is concerned. AIR I960 au 
43 and AIR 1953 Nag 138. Dist 64 Pun O 
157: 1962 Cur LJ 577: AIR 1963 Punj 503 (505) 
Pt A) (Pr 6) (DB). 

RULE 16.38 

_Vol n R 16.38 — District Magistrate sane- 

inning initiation of departmental enquiry into con- 
luct of Police officer, at suggest™ of Sui«rin- 
-ndentof Police-No reasons given for sanction 
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PUNJAB POLICE RULES (1959), R. 16.38 


Rule 16.38 is contravened — Dismissal of Police 
officer as result of inquiry set aside — 1964 Cur 
LJ 146 (Punj) and 1964 Cur LJ 150 (Punj), Foil. 
Government servant — Dismissal, discharge and 
<moension — Departmental inquiry in contraven- 
ion of Rules. 1965 Cur LJ 1: 67 Pun LR 523. 


_R. 16.38 — Scope and interpretation — Rule 

i$ confined only to departmental inquiries and 
Court cannot interpret it so as to apply it to trials 

in Courts _ Prior sanction of District Magistrate 

for trials in Court not required — Interpretation 
of Statutes — Interpretation of rules under Act- 
Court cannot interpret rules so as to make, modify 
or amend them — Civil P. C. (190S), Preamble- 
Interpretation of Statutes. 


The court cannot make law, it can merely into- 
pret or construe it, and not modify or amend it 
under the cloak or guise of interpretation, though 
in this process of construction it may give the law 
shape, but this is permissible only within the strict 
limits of discernible legislative scheme or intent. 

The Police Act enacted for the regulation of 
police is designed to reorganise the police and 
to make it a more efficient instrument for the 
prevention and detection of crime. There is no 
provision in the Act which deals with the subject 
of trial of the Police officers in the ordinary Cri¬ 
minal Courts for the offences of corruption alleged 
to have been committed by them. 

After considering the purpose and object of 
rules in the opening part of Chapter 16 headed 
'Punishments' as also of parent Act (Act No. 5 
of 1861) empowering the framing of these rules, 
it is somewhat difficult to construe them in a man¬ 
ner which would add to the provisions of the 
Code of Criminal Procedure or the Prevention of 
Corruption Act or any other statute dealing with 
or regulating the prosecution of offences in the 
ordinary Courts of law so as to make the sanc¬ 
tion or order by the District Magistrate under 
Rule 16.38, Punjab Police Rules (1959) to be a 
mandatory condition precedent for such a prosecu¬ 
tion. 

Therefore, the language of R. 16.38 of the rules 
oas to be confined only to departmental enquiries. 
The investigation for establishing a prima facie 
case is merely meant to guide the District Magis¬ 
trate, uncontrolled by the opinion of the Superin¬ 
tendent of Police, whether or not a departmental 
proceeding should be initiated against the guilty 
party and it is the procedure and the punishment 
C0 . I)lro "j n ! the departmental proceedings alone, 
which have been prescribed by this rule. (1965) 
07 Pun LR 438: ILR (1964) 2 Punj 605. 

* TL 16.38 — Scope. 

ml J| u ! e relates to a criminal offence com- 

w t a ^°h ce officer in connection with the 

cial business of the public. An enquiry' against 
officer involving a charge of misconduct, 
^pertinence and refusal to answer questions of 

Ti n S /intn? r °^ cer * s not covered by the rule. 

St Qfa9) Plmi 36h AIR 1956 Puni 102 (104) 

RULE 23.4 

- Surveillance Register No. 10 — 
If unconstitutional — (Polioe Act 
and 23) — (Constitution of India. 

9 (I) (d)). 



Surveillance Register kept under Police Rules i3 
no more than a confidential Police record which 
enables the Police to perform its duties more effi¬ 
ciently. Maintaining such register is not unconsti¬ 
tutional. There is no doubt that to apprehend a 
person who is not alleged to have committed a 
crime or to restrict his liberty in any way would 
be illegal but to keep watch over a bad character 
cannot he said to infringe any right given to him 
under the Constitution or by any law. The rules 
quite clearly lay down that the Surveillance Regis¬ 
ter is a confidential document and an entry made 
in it does not affect the personal liberty of the 
individual in any way. Therefore, it is not neces¬ 
sary that any notice should be given to the per¬ 
son concerned before his name is entered in this 
register. If his personal liberty is at any time inter¬ 
fered with, then the aggrieved person has a clear 
remedv under law. ILR (1959) Punj 1369: 61 Pun 
LR 441: 1959 Cri LJ 900: AIR 1959 Punj 323 
(323) (Pr 3) (DB). 

RULE 24.4 

-R. 24.4 — Surveillance Register No. 10 — 

Maintenance of, is not unconstitutional — The 
register, however, cannot be publicly displayed. 
AIR 1959 Punj 323, Foil. 67 Pun LR 528: AIR 
1966 Punj 268 (269) (Pr 1). 

RULE 24.5 

-Vol. 3, R. 24.5 — Object — Should be com¬ 
plied with promptly — Offence of murder — Rule 
cannot be circumvented by registering it under 
S. 304, Penal Code. 

In murder cases, because of the enormity of the 
stakes involved, certain additional safeguards are 
provided to ensure that the version of the occur¬ 
rence is disclosed as soon as possible thereafter. 
One of those safeguards is the provision in R, 24.5 
which requires a copy of the first information re- 
‘ port to be sent to the Illaqa Magistrate immedi¬ 
ately after the report is made. If the facts given 
in the first information report disclose the com¬ 
mission of an offence of murder, it is not open 
to the officer recording the first information report 
to circumvent the requirements of the R. 24.5 by 
registering a case under S. 304, I. P. Code, instead 
of S. 302, I. P. Code. (1963) 65 Punj LR 409. 

PUNJAB PRE-EMPTION ACT (1 OF 1913) 
PREAMBLE 


-Pre. — Act is intra vires the Constitution — 

(Constitution of India, Arts. 19 (1) (f) and 19 (5)). 
AIR 1955 NUC (Him Pra) 3680. 


- rre. — Constitutional validity — If offends 

Art. 31 of the Constitution — (Constitution of 
India, Art. 31 (2) (5) and (6)). 

Clause (5) of Art. 31 is very wide in its scope 
and nothing m Cl. (2) provided expressly or im¬ 
pliedly can affect the provisions of any existing law. 
The Punjab Pre-emption Act does not fall under 

u - (B) ““ “ s ,^ h an existing law within the 
meaning of Cl. (5) and therefore, does not offend 

P, r °y lsi ° ns of Cl. (2). AIR 1952 SC 252; 1952 
Si Distinguished. ILR 1954 Pepsu 

545: AIR 1954 Pepsu 180 (184) (Pt D) (Pr 10) 

IDbJ. 
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--Pre. _ Constitutionality of Act — (Constitu- 

tion of India, Art. 14). 

Article 14 forbids class legislation; but it does 
not shut out classification for the purpose of legis¬ 
lation. 

From the provisions of the Punjab Pre-emption 
Act it is obvious that the statute operates equally 
on all persons including the group of pre-emptors 
and the classification is not arbitrary, but it bears 
a reasonable relation to the objective which the 
Legislature had in view. The tests laid down in 
AIR 1953 SC 404 are, therefore, complied with 
and the Act does not offend the provisions of 
Art. 14. ILR (1954) Pepsu 545: AIR 1954 Pepsu 
180 (184) (Pt F) (P r 11) (DB). 

#-Pre.—Scope—Repeal of Punjab Alienation of 

Land Act — Effect — (Punjab Alienation of Land 
Act (13 of 1900)). 

The repeal of the Punjab Alienation of Land 
Act by the Adaptation of Laws (Third Amend¬ 
ment) Order, 1951, does not render the provisions 
of Sections other than Ss. 2 (4), 14, 13, 24, 29 
and the concluding clause of S. 9 of the Act to 
be void. The restrictions imposed by those sec¬ 
tions are severable and the deletion of those pro¬ 
visions does not affect the constitutionality of the 
Act. Uttam Singh v. Kartar Singh, ILR (1954) 
Punj 232: 55 Punj LR 500: AIR 1954 Puni 55 
(56) (Pt C) (Pr 10) (FB). 

[Overruled on another point in AIR 1962 SC 
1476.] 

SECTION 3 

-S. 3 (5) (b) — Document whether sale of 

proprietary rights or merely creates occupancy 
rights in transferee — (Deed — Construction). 

A deed executed by S specifically mentioned 
therein that occupancy rights were being created 
in favour of B under S. 8 of the Punjab Tenancy 
Act, 1887, and that the right of succession in 
favour of the heirs of B would be governed by 
the provisions of S. 59 of the said Act. It was 
further provided that neither S nor any successor 
of her would be entitled to eject B otherwise than 
in accordance with the law. The right to cut 
trees was conferred on the transferee, but only 
in accordance with the terms of the Wajib-ul-arz. 
The consideration for the alienation was stated to 
be Rs. 1,000 though its market value was 
Rs. 1,200. S reserved to himself only a malikana 
of 2 annas in the rupee: 

Held, that the document did not amount to a 
sale of proprietary rights and the only effect of 
the document was the creation of occupancy rights 
in favour of B. Hence, the transaction was not 
a sale liable to pre-emption. The fact that the 
consideration was high or that the terms were 
favourable to the transferee was of no importance 
In determining the question. 1911 PLR 187, Dist. 
AIR 1953 Bilaspur 1 (2) (Pt B) (Prs 6, 7). 

_S. 3 (5) — Suit for specific performance 

decreed — Vendor ordered to execute sale-deed— 
Failure — Court appointing Commissioner 
to execute sale deed — Held sale as 
per sale deed was pre-emptible — Qvil F. U 
(1908), O. 21, R. 34 (5)—AIR 1951 Cal 551; AIR 
1919 Lah 118, Rel. on AIR 1949 
Lah 72, Not considered; AIR 1949 Lah 
22, Disting. 67 Punj LR 74: 1965 Cur LJ 86. 
AIR 1965 Punj 346 (347, 348) (Prs 8, 12, 15). 


j ~ °f land situated in factory 

area and sold for purpose of constructing factory- 
Not agricultural land' for the purpose of the ope¬ 
ration of the law of pre-emption though described 
as banjar qadim and though baira karaba grown 
on it occasionally — Also do not form “village 
immovable property' — Pre-emption — Law of- 
Construction in light of nation's progress and 
economy. ILR (1963) 2 Punj 52. 

—Ss. 3 (5) and 4 — Compromise to avoid alie¬ 
nation — If ‘sale* — Right of pre-emption. 

The suit in which the compromise was arrived 
at was a suit to avoid an alienation and not a suit 
based on contract for the transfer of property. 
The compromise was that the suit for possession 
would be decreed if a certain sum was paid with¬ 
in two months, failing which the suit shall stand 
dismissed. The sons of the defendant treating 
this compromise as a sale by their mother filed a 
suit for pre-emption: 

Held, that the amount paid was a little more 
than the price of the land could not by itself 
make the decree a sale. The right claimed by 
the plaintiffs in the suit which was recognized by 
the compromise was not a right of reconveyance 
but a right to avoid an unauthorised transfer. 
The nature of the compromise was such that it 
could not be held to be a sale and, therefore, 
there was no right of pre-emption. (1961) 63 
Punj LR 345. 

-S. 3 — Applicability — Agricultural land 

diverted to non-agricultural purposes prior to sale 
— Right of pre-emption — ‘Land’ — (Punjab 
Alienation of Land Act (13 of 1900), S. 2(3)). 

For purposes of pre-emption under the Punjab 
Pre-emption Act, the nature of land sought to be 
pre-empted is to be seen as on the date of sale. 
Where on the date of the sale, the property had been 
entirely diverted from its original agricultural use 
to the use of a ‘bhatta* and the only finding pos-^ 
sible was that on the date of the sale the land had 
ceased to be agricultural land and was being put 
to use, for a period exceeding one and a half 
years, to purposes other than agricultural, the pro¬ 
perty in dispute cannot be treated as land as 
defined in sub-sec. (3) of Sec. 2 of the Punjab 
Land Alienation Act which is the definition of land 
for the purposes of S. 3 of the Punjab Pre-emption 
Act. The mere fact that the land is assessed to 
land revenue will not necessarily prove that it is 
•land’ as defined in S. 2(3) of the Punjab Land 
Alienation Act. (1959) 61 Punj LR 716. 

_S. 3 — Sale — Property taken under indem- 

nity clause. 

The property taken under an indemnity clause 
does not amount to a sale within the meaning ot 
S. 3 of the Pre-emption Act and there is no ngnt 
of pre-emption in such a case. 48 PLR 301, Fo 
AIR 1952 Punj 297 (298) (Pr 3). 

SECTION 4 

_S 4 _ Right of pre-emption — Is an aggres- 

sivc right - No equity in favour of 

Right must bo strictly construed — Constitute) 

of India, Art. 19. 

It is now well settled that the right of pre¬ 
emption is an aggressive right It ope»tej 
rW on the right of the owner to sell his property 
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tn a person of his choice and must, therefore, be 
strictly construed. AIR 1959 Punj II #, Foil. 

There is no question of any hardship on any 
occasion for equitable considerations in favour of 
the pre-emptor in construing the law of pre¬ 
emption. Prima facie any restriction on a citi¬ 
zens right to dispose of his property is unconsti¬ 
tutional and can be upheld only on the ground 
of reasonable restrictions as contemplated by Art. 
19 of the Constitution. Therefore, such restric¬ 
tions must not he interpreted more widely than 
the circumstances and object of the Legislature 
justify: AIR 1960 SC 1368, Foil. ILR (1962) 2 

Punj 614. 

_S. 4 — Patiala and East Punjab States 

Union Holdings (Consolidation and Prevention of 
Fragmentation) Act (5 of 2007 B.K.), Ss. 24, 25-— 
Interpretation of — Land allotted to vendees in 
consolidation operations — Is subject to right of 
pre-emption within ambit of S. 24 — It is not an 

encumbrance within meaning of S. 25 — Right of 

pre-emption, nature of — It can be exercised 
when allotted land is not inextricably mixed up 
with ancestral land — Words and Phrases — En¬ 
cumbrance. 

A right of pre-emption is not a charge upon 
or a claim against land as it docs not arise out 
of any private grant or contract. Therefore, S. 25 
of the Act is of no avail in enforcing right of pre¬ 
emption against land allotted in pursuance of a 
scheme of consolidation. 

Section 24 of the Act is not confined to relation¬ 
ship between landlord or tenant-at-will inter se 
and further that rights of the third party in the 
land, other than those rights specifically men¬ 
tioned in Section 25 of the Act, can be enforced 
against the land-owner in respect of the land allot¬ 
ted to him in consolidation in lieu of his original 
holdings. 

The right of pre-emption imposes a correspond¬ 
ing burden which can be enforced against the 
owner of the land the sale of which is sought to 
be pre-empted, and to that extent there is an in¬ 
firmity in the title of the owner. Section 24 o£ 
the Act provides that the land-owner shall have 
the same right in the land allotted to him in pur¬ 
suance of the scheme of consolidation as he had in 
his original holdings; therefore, it follows that if 
there was any infirmity in his title to the original 
holdings, the same infirmity will attach to his 
btle in the land allotted. It is true that the 
holder of the land, subject to right of pre-emption, 
is its full owner but there is a clog to his power 
of alienation. By virtue of Section 24, the same 
olog which is attached to the original holding will 
attach to the land allotted to the land-owner in pur¬ 
suance of the scheme of consolidation: (1946) 48 
PLR 536; AIR 1948 EP 22; (1949) 51 PLR 394; 
AIR 1949 PC 87; AIR 1954 SC 417, Foil. 

•rrk k no difficulty in the exercise of the 
pgnt of pre-emption where the land allotted is not 
tnextncably mixed up with the ancestral land, 
n* (1961) 2 Punj 882. 

* ^ — Suit to set aside alienation — Com¬ 

promise that the suit for possession would be 

ecreed if a certain sum was paid within two 

onths failing which the suit shall stand dismiss- 
naturc of the compromise was 
that it could not be held to be a sale and 


therefore, there was no right of pre-emption — The 
suit for pre-emption brought by the plaintiff was 
therefore, dismissed. See Punjab Pre-emption Act 
(10 of 1913), S. 3 (51. (1961) 63 Punj LR 345. 

-S. 4 — Sale or gift — (Transfer of Property 

Act (1SS2), Ss. 54, 122). 

The vendors were a Christian Mission. They 
wanted to help Christians who had been serving 
them. Property worth Rs. 8.000 was alleged to be 
sold for Rs. 190. No money was paid before the 
Registrar. There was evidence that no money was 
received from the alleged transferee as price but 
he had only to pay some subscription. 

Held, that the transaction was a gift and not a 
sale. AIR 1954 Punj 116 (117) (Pt B) (Pr 7). 

•-S. 4 — Nature of pre-emptive right. 

The pre-emptive right is primary and secondary 
in nature. It is a primary right which exists be¬ 
fore the sale and a secondary one which arises 
when a sale has been effected. Uttam Singh v. 
Kartar Singh, ILR (1954) Punj 232: 55 PLR 500: 
AIR 1954 Punj 55 (60) (Pt E) (Pr 48) (FB). 

[Overruled on another point in AIR 1962 SC 
1476.] 

-Ss. 4 and 15 (b), ’fourthly' — Plaintiff must 

show that the rights existed on date of sale — 
He cannot be allowed to improve his position 
after the date of sale. AIR 1953 Punj 97 (97, 98) 
(Prs 14, 15) (DB). 

SECTION 5 


-$. 5 — 'Katra' — Expression not defined 


in the Act — Primary meaning is ‘enclosure' — 
Secondary meaning is ‘market* — Cenerally katra 
would be a business locality though there might 
be purely residential katras. See Words and 
Phrases — ‘Katra*. AIR 1962 SC 1476. 

-S. 5 (b) (as amended by Punjab Act 10 of 

I960) — Scope of — Land reclaimed up to date 
of suit and not beyond — Saved from pre-emption 
suit. 

It is the sale of waste land reclaimed by the 
vendee which is protected from the hands of the 
pre-emptor and obviously the relevant date is the 
one when the pre-emption suit is filed. The 
vendee is given protection by the Legislature only 
in respect of land which he may have reclaimed 
since it was sold to him. The vendee is not given 
a carte blanche to reclaim as much of the land 
as he can even after the pre-emption suit is filed. 
R.S.A. No. 51 of 1961, dated 20-7-1961 (Punj.), 
Approved. Thus, the land which is saved from 
the pre-emption suit is only the land which has 
been reclaimed up to the date of the suit and not 
beyond. ILR (1963) 1 Punj 193. 

-S. 5 — Transaction held amounted to lease— 

Suit for pre-emption could not lie — Transfer of 
Property Act (1882), Ss. 105, Ill (g). 

In a deed of permanent lease the annual rent 
was fixed at Rs. 40. The premium money was to 
be Rs. 9,000 out of which a sum of Rs. 8,500 was 
to be paid before the Sub-Registrar at the time 
of the registration of the deed and the balance 
of Rs. 500 was to be paid by the lessees for pay¬ 
ment to the mortgagees who could get the land 
redeemed by making that payment The lessees 
were given the right to cultivate the land or bring 
it into any use. If the land was acquired by the 
Government, then the lessees were entitled to re- 
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ceive out of the compensation money the amount 
of the premium as also the amount spent by them 
on improvements. If at any time the lessees had 
to make payment of land revenue, they were en¬ 
titled to deduct the same from the annual rent. 
If at any time the lessees were deprived of the 
possession over the land, they were entitled to be 
indemnified to the extent of the premium money 
and the improvements from the property of the 
lessor. 

Held, that the transaction was one of lease ac¬ 
cording to its apparent tenor and not of sale, and 
a suit for pre-emption could not lie. AIR 1924 
All 60, Rel. on. (1962) 64 Punj LR 165. 

SECTION 7 

-S. 7 — Custom of pre-emption — Custom 

did not exist in Mohalla Nim Tala. AIR 1955 
NUC (Punj) 4006. 

-S. 7 — Civil P. C., S. 100 — Question of fact 

-Question whether town comprises recognised 

sub-divisions is one of fact. See Civil P. C. (1908), 
S. 100. AIR 1955 NUC (Punj) 4006. 

-S. 7 — Mohalla Nim Tala of Palwal town is 

separate sub-division of Palwal town. AIR 1955 
NUC (Punj) 4006. 

-S. 7 — Custom of pre-emption — Proof of— 

Judicial instances in contested cases — Custom 
held did not prevail in Mohalla Sanicharan of 
town Rae Kot of Ludhiana District — Custom 
(Punjab). AIR 1951 Punj 392 (392, 393) (Prs 3, 
6 ). 

SECTION 8 

-Ss. 8 (2), 21 — Sale of agricultural land in 

1959 in favour of Harijan — Suit by brother ol 
vendor for pre-emption on 30-9-1960 — Decree 
passed in favour of plaintiff confirmed in appeal 
on 21-12-1961 — Right of pre-emption in cases o| 
sales of land in favour of Harijan taken away by 
notification under S. 8 (2) on 2-12-1962 pending 
second appeal — Subsequent amendment of notifi¬ 
cation on 21-12-1962 taking away right of pre¬ 
emption only in cases of sale effected after 31-3-61 
— Pre-emptor is entitled to the passing of decree 
in second appeal — Pre-emption — Right of. 
1965 Cur LJ 519 (Punj). 

SECTION 9 

-S. 9 (as applied to Himachal Pradesh) — 

After accession Chief Commissioner selling lands 
to defendants — Plaintiff filing suit claiming that 
as collateral he had preferential right to purchase 
lands — Government held were at liberty to dis¬ 
pose of lands in any manner they chose — Sale 
held could not confer upon plaintiff right of pre¬ 
emption. See Escheat — Lands escheated to 
State before accession. AIR 1957 Him Pra 61. 

SECTION 10 

_s. 10 — Hindu joint family — Sale by lcarta 

—Right of pre-emption by members. 

If property is joint family property of a joint 
Hindu family, every coparcener is a joint owner 
of the same and when a karta or a manager sells 
the property, he sells not only his own share but 
by the provisions of the Hindu Law he has the 
power of selling and does sell the interest of every 
member of the family. It may be that other 


members have the right to have the sale set aside 
on the grounds which are peculiar to Hindu Law, 
i.e., the sale is not for consideration and necessity. 
But that does not mean that the interest of every 
member of the family is not sold away, and if 
right, title and interest of every member are sold 
for pre-emption such a member will be a party 
to the sale, and, therefore, under S. 10 of the 
Punjab Pre-emption Act he has not the power to 
sue for pre-emption. 67 IC 76 (Lah) and AIR 
1935 Lah 560, Foil.; AIR 1929 Oudh 265 
(FB), Diss.; AIR 1920 All 131, Ref. AIR 1952 
Punj 195 (196) (Pt B) (Pr 5). 

SECTION 11 

•-S. 11 — Deposit by pre-emptor in pre¬ 

emption suit — Suit dismissed — Deposit can he 
attached by creditor-decree-holder in money suit 
against pre-emptor — Protection of S. 11 can be 
waived by agreement. See Punjab Pre-cmplion 
Act (1 of 1913), S. 22. AIR 1964 Punj 171 (FB). 

-S. 11 — Validity — Abolition of rights found¬ 
ed on custom — Effect on rights of pre-emption 
does not result in discrimination. See Hindu Suc¬ 
cession Act (1956), S. 4. AIR 1958 Punj 44 (DB). 

[Overruled on another point in AIR 1960 Punj 
196.] 

SECTION 12 


12 — Applicability. 

The Punjab Pre-emption Act is not applicable 
to the sale taking place before the coming into 
force of the Act. AIR 1954 Him Pra 20 (20) 
(Pt C) (Pr 3). 

SECTION 13 

#-Ss. 13 and 15 — Provision similar to S. 21, 

Agra Pre-emptions Act (U. P. Act 11 of 1922) not 
introduced — Implication. 1965 Cur LJ 598: 67 
Punj LR 849: ILR (1965) 2 Punj 706: AIR 1966 
Punj 36 (FB). 

SECTION 14 

-Ss. 14, 15, 23 (before its amendment in 

am 1AAA 


9G0) — Punjab ’Alienation of Land Act, 1900 — 
epeal of — Consequential removal of the fetters 
nposed by Sections 14 and 23 of Punjab Pre- 
mption Act — Substantial provision in S. 15 is 
ot affected. 

Neither the repeal of the Punjab Alienation of 
and Act, 1900, by the Adaptation of Laws (Third 
mendment) Order, 1951, nor the consequential 
■moval of the fetters imposed by Ss. 14 and 23 
f the Punjab Pre-emption Act, 1913, have the 
feet of rendering the substantive provision con- 
,ined in S. 15, not available to those who satisfy 
s terms. Ram Sarup v. Munshi, (1963) 3 SCR 
58: 65 Punj LR 531: 1963 SCD 728: AIR 1963 
C 553 (559) (Pt C) (Pr 13). 

_S. 14 - Civil P. C. (1908), S. 9 - 

irisdiction of Civil Court - Question 
hether vendees belong to agricultural tribe ans- 
,g in case under S. 14, Punjab Pre-emption Act 
- Jurisdiction whether barred by provisions m 
unjab Alienation of Land Act - PunjabAher^ 
on of Land Act (13 of 1900), S. 4. AIR 19o0 
ast Punj 246. 
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_Ss. 14 and 15 — Scope — Repeal of Punjab 

Alienation of Land Act — Effect. 

The Punjab Alienation of Land Act having been 
repealed, there is no distinction between "agricul¬ 
turist'’ and ‘'non-agriculturist” in Punjab State and 
therefore the provisions of S. 14, Punjab Pre¬ 
emption Act, are of no effect, but this circum¬ 
stance does not in any way affect the provisions 
of S. 15, as S. 15 is in no way dependent upon 
S. 14- If S. 14 is treated as non-existent, S. 15 
can still stand by itself. The repeal of the Punjab 
Alienation of Land Act does not in any way affect 
the provisions of S. 15 or render them null and 
void. 54 Pun LR 395: 1LR (1953) Punj 227: AIR 
1953 Punj 20 (20) (Pt A) (Pr 3) (DB). 

SECTION 15 
SYNOPSIS 

(Punjab Pre-emption Act (1 of 1913), S. 15.) 

1. Scope and applicability. 

2. Validity of the section. 

3. Law before Amending Act (10 of 1960). 

4. Amending Act of 1960 — Effect on pending 

proceedings. 

5. Sale by a co-sharer — Pre-emption — Sub¬ 

sec. (1) (b). 

0. Sale by a female — Pre-emption — Sub¬ 
sec. (2) (b). 

7. Right of pre-emption, when to subsist. 

8. Consent to sale by minor's guardian — Effect 

of. 

9. Parties to the suit. 

1. Scope and applicability. 

*-S. 15 (as amended by Punjab Act 10 of 1961). 

Sale of land not bit by S. 17-A of Punjab Secu¬ 
rity of Land Tenures Act — Purchase of land by 
tenants pending suit for pre-emption — Bar against 
pre-emption did not apply. See Tenancy Laws— 
Punjab Security of Land Tenures Act (1953), 
S. 17-A. (1965) 67 Pun LR 1034: 1965 Cur LJ 
517: AIR 1966 Punj 179 (DB). 


ACT (1913), S. 14 

certain specified persons and that too with refer¬ 
ence to the sale by a particular type of person. 
The first type of person is a sole owner. The 
second type of person is a co-sharer and the sale 
is of share by him out of the joint holding. The 
third type is the co-sharers and the sale is of land 
jointly held by them. As far as the applicability 
of S. 15 (2) is concerned, the opening words of 
Section 15 (2) are “notwithstanding anything con¬ 
tained in sub-section (1)". Then there are two 
categories of sales dealt with in Clauses (a) and 
(b). The first category of sale dealt with is by 
a female of land or property to which she suc¬ 
ceeds through her father or brother. The second 
type of sale is by a female where she succeeds 
through her husband or through her son. If the 
sale is a sale under sub-sec. (2) of Sec. 15, the 
plaintiff pre-emptor has no right to pre-empt. The 
plaintiff pre-emptor will have only a right of pre¬ 
emption if the sale is of second type under S. 15 
(1). 1965 Cur LJ 44: 67 Punj LR 132. 

#-Ss. 15 and 16 — Object of. 

The objects underlying Ss. 15 and 16 are: (1) 
to preserve the integrity of the village and the 
village community; (2) to avoid fragmentation of 
holdings; (3) to implement the agnatic theory of 
the law of succession; (4) to reduce the chances 
of litigation and friction and to promote public 
order and domestic comfort; and (5) to promote 
private and public decency and convenience. 
Uttam Singh v. Kartar Singh, ILR (1954) Punj 232: 
55 Punj LR 500: AIR 1954 Punj 55 (58) (Pt D) 
(Pr 28) (FB). 

[Overruled on another point in AIR 1962 SC 
1476.] 

-Ss. 15, 14 — Repeal of Punjab Alienation of 

Land Act — The provisions of S. 14, Punjab Pre¬ 
emption Act, are of no effect — There is no dis¬ 
tinction between ‘agriculturists* and ‘non-agricul¬ 
turists’ in the Punjab State — The repeal does not 
in any way affect the provisions of S. 15 or render 
them null and void. See Punjab Pre-emption Act 
(10 of 1913), S. 14. AIR 1953 Punj 20 (DB). 


— —S. 15 — Village immovable property — Right 
of pre-emption. 


As respects village immovable property, right of 
pre-emption has no nexus to the quantum of share 
heritable from the vendor or vendors. The right 
of challenge is given to a class or group of per- 
S °* n £ c . onnec t e d together by the tie of relationship 
with the vendor. Before the Punjab Pre-emption 
Act was amended, large number of persons in res¬ 
pect of their relative preferential proximity to the 
vendor had been selected. The amendment, how- 
f ve £ Cl \t down that group to closer relationship 
y blood. Any one or more of that class or group 
can impugn the sale successfully and obtain pos- 
session on payment of the total sale price. L.P.A. 
H , of 1961 - dated 10-4-1903 (Punj.), Dis- 
Anguished, 1965 Cur LJ 632: 67 Punj LR 919. 

ZT* * 5 0) (2) — Sale under S. 15 (2) — 

nght of pre-emption — Interpretation of Sta- 
to'* — Construction. 


p M Ui s £ em e of Section 15 (1) of 

a ii,. Pr f empHon Act is Aat ' 

0 » Prc-«nption with regard to t 
*1 land and village Immovable property 


2. Validity of the section. 


•-S. 15 (a) (before its amendment by Punjab 

Act 10 of I960), S. 15(1) (a) (and after amend¬ 
ment) — Pre-emption restricts right given by 
Art. 19 (1) (f) of Constitution — However, provi¬ 
sions in S. 15 (a), whether before or after amend¬ 
ment, do not transgress limits of reasonableness 
required by Art. 19 (1) (f) — Punjab Pre-emption 
Act is valid. See Constitution of India, Art. 19 (V 
(0. AIR 1963 SC 553. 


#-S. 15 (1) (c), Thirdly (before its amendment 

in I960)—Restriction placed on right of vendor in 
regard to disposal of his agricultural land—Restric- 
tion is reasonable — S. 15 (c) Thirdly is valid 
See Constitution of India, Art. 19 (1) (f). AIR 
1963 SC 553. 

Ss. 15 and 16 — Scope — If ultra vires — 
Sections are not ultra vires. AIR 1954 Punjab 55 
(FB), Foil. — (Constitution of India, Art. 19 (1) (f)). 
ILR (1954) Pcpsu 545: AIR 1954 Pepsu 180 (181) 
(Pt B) (Pr 6) (DB). 

- Ss. ^ 15, 18 — Classification under — Basis of 
—Validity — If contravenes Art, 14 — (Consti¬ 
tution of India, Art. 14). 
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The Punjab Pre-emption Act has made classifi¬ 
cation on the basis of agricultural land and village 
immovable property as a separate subject-matter 
falling with the scope of Sec. 15 and urban im 
movable property' falling within the scope of S. 16. 
The classification is based on an intelligible diffe¬ 
rentia which distinguishes one type of property 
from other types of property and the differentia 
has a rational relation to the objects behind the 
right of pre-emption with regard to each type of 
property inasmuch as the right is secured to a set 
of persons in each case having regard to the ob¬ 
ject underlying the right to acquire, hold and dis¬ 
pose of property being ultra vires Article 14 of 
the Constitution. AIR 1953 Punjab 20 and AIR 
1954 Punj 55 (FB) and ILR 7 All 775, Rel. on. 
60 Punj LR 151: AIR 1958 Punj 44 (45) (Pt A) 
(Pr 4) (DB). 

[Overruled on another point in AIR 1960 Punj 
196.] 

#-Ss. 15 and 16 — Validity — (Constitution 

of India, Art. 19 (1) (f) and (5)). 

The iestrictions imposed by Ss. 15 and 16 upon 
the right guaranteed by Art. 19 (1) (f) are in the 
interests of the general public of the State. It 
cannot also be sustained that the restrictions have 
no reasonable relation to the object which the 
legislation seeks to achieve or go in excess of that 
object. The sections are, therefore, not ultra vires. 
Uttam Singh v. Kartar Singh, ILR (1954) Punj 232: 
55 Punj LR 500: AIR 1954 Punj 55 (58) (Pt A) 
(Prs 32, 33, 35, 36) (FB). 

[Overruled in AIR 1962 SC 1476 (in so far as 
this holds that the sixth ground in Section 16 is 
constitutional).] 

-S. 15 — Scope — If ultra vires — (Constitu¬ 
tion of India, Arts. 19 (1) (f) and 19 (5)). 

There can be very little doubt that the law of 
pre-emption is a clog or fetter upon the freedom 
of sale. It disqualifies certain types of persons 
from purchasing land freely. But the sole object 
of this legislation is to preserve the homogeneity 
of the village community and to prevent frag¬ 
mentation of holdings. The terms of S. 15 do not 
go beyond the objects aimed at and the restric¬ 
tions imposed are just sufficient to achieve the in¬ 
terest of general public. Section 15 of the Punjab 
Pre-emption Act is not ultra vires the Constitution. 
Case-law Rel. on. 54 Punj LR 395: ILR (1953) 
Punj 227: AIR 1953 Punj 20 (20, 21) (Pt B) (Prs 4, 
0, 7) (DB). 

3. Law before Amending Act (10 of 1960). 

__S. 15 (c), Secondly — Admission. 

In the absence of a clear and specific averment 
in the plaint that the Thulla in which the land 
was situate was a separate sub-division and, 
therefore, the plaintiff had a superior right of pre¬ 
emption, the allegations in the written statement 
held cannot be regarded as admissions of that fact 
See Civil P. C. (1908), O. 8, R. 5. AIR 1955 
NUC (Pepsu) 256 (DB). 


-S. 15 (c), Secondly — Sub-division of a vil- Punj 


Records and history of the village. AIR 1955 
NUC (Pepsu) 256 (DB). 

-S. 15(b), Fourthly — Right of pre-emption— 

Requisites of — Pre-emptor must be co-sharer— 
Right must subsist up to date of decree — Burden 
of proof is on plaintiff — Each and every land 
owner in estate is not co-sharer — Evidence Act 
(1872), Ss. 101-104 — Punjab Land Revenue Act 
(17 of 1887), S. 3 (1). 1964 Cur LI ISO: 6G Punj 
LR 1063. 

-S. 15 (c), Secondly — Sub division — Sub¬ 
division of village into separate panas — Homo¬ 
geneity of descent is quite sufficient to show sepa¬ 
ration of village into distinct areas for purposes 
of Act. AIR 1955 NUC (Punj) 4949. 

-S. 15 (b), Thirdly — Custom — Succession— 

Collaterals — Property of non-proprietor. 

A collateral more distant than the third degree, 
has no right of succession to the property of a 
non-proprietor, under the Punjab Customary Law. 
Therefore, a collateral of the fifth degree has no 
right to pre-empt a sale of a house of a non- 
proprietor under S. 15 (b) (thirdly) of the Punjab 
Pre-emption Act. AIR 1952 Punj 295 (296) (Pr8). 

-S. 15 — Punjab Tenancy Act, S. 59 — Heir— 

Meaning of — Landlord — Death of an occu¬ 
pancy tenant without leaving any heir — His 
rights merge in rights of ownership of the land¬ 
lord — Landlord does not take as an heir of the 
tenant — He has, therefore, no right to pre empt 
the sale of occupancy rights under the provisions 
of S. 15 of the Punjab Pre-emption Act. See 
Tenancy Laws — Punjab Tenancy Act (16 of 
1887), S. 59. AIR 1952 Punj 156 (DB). 

-S. 15 — Right of pre-emption — Landlord, 

if heir of deceased occupancy tenant — Punjab 
Tenancy Act, S. 59. 

A landlord cannot be regarded as an heir to a 
deceased occupancy tenant under S. 59 of the Pun¬ 
jab Tenancv Act and consequently he has no right 
to pre-empt the sale of occupancy rights under the 
provisions of S.15 of the Punjab Pre-emption Act. 
It may be that when an occupancy tenant dies 
without leaving any heirs his occupancy rights 
merge in the rights of ownership of the landlord 
and for all practical purposes devolve on the land¬ 
lord but this devolution takes place not becaus 
the landlord is an heir but because the nghts them¬ 
selves have ceased ™f a , IL | R .. (1 f 2 Pun) 162- 
AIR 1952 Punj 156 (157) (Pr 14) (DB). 

_ 5 15 ( c ) _ The question whether a particu- 

lar village comprises recognised sub-divisions is a 

PR 64 Appl. ILR (1951) Punj 149: AIR 19ol 

Simla 182 (182) (Pt A) (Pr 8). 

_§ 15 (c) — Sub-divisions — Tarafs when 

sub-divisions. 

Tarafs to be distinct sub-divisions must be dis¬ 
tinct entities having nothing common between 
them each having homogeneity of the area an 

dC (On 'facts established held that tara J “ 
question was distinct sub-division.) ILR 
Punj 149: AIR 1951 Simla 182 (183) (Pt B) (**>• 


-3. ID w/, jcwiiui/ --~ , . , c 

lage — Plaintiff claiming preferential right of pre¬ 
emption on ground that they were also owners of 
Thulla Jogian where defendants owned no land— 
Plaintiff must prove sub-divisions of Patti were 
well marked and were authenticated by Settlement 


4. Amending Act of I960 - Effect on pending 
proceedings. 

•-Ss. 15 and 31 (as amended by Punjab Act 

10 of 1960) — Right of pre-emption — WS™ 
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cmed in favour of owner of estate under old 
S 15 (c), Thirdly — Newly substituted S. 15 
abrogating this right — Retrospective effect of 

^ 31 _ Decree passed in favour of pre-emptor 

owner of estate — Appeal preferred by unsuccess¬ 
ful vendee — Effect to provision in S. 31 has to 
be given by appellate Court and decree vacated. 

By Section 4 of the Punjab Amending Act 10 
of 1960, S. 15 of the Punjab Pre-emption Act. 
1913, is repealed and in its place it substituted 
a new provision which omits to confer a right of 
pre-emption in the case of persons owning land 
in the estate’ as the original S. 15 (c). Thirdly, had 
done. The new S. 31. inserted in the principal 
Act, which is retrospective, affects rights to pre¬ 
emption which had accrued before the coining into 
force of the Amending Act. 1960. Even agreeing 
with the view that there is a presumption against 
the retrospective operation of a statute, still in 
the present case the language used in S. 31 is 
plain and comprehensive so as to require an ap¬ 
pellate Court to give effect to the substantive pro¬ 
visions of the Amending Act whether the appeal 
before it is one against a decree granting pre¬ 
emption or one refusing that relief. Where, there¬ 
fore, an appeal is preferred by an unsuccessful 
vendee against a decree passed by both the trial 
and appellate Courts in favour of the pre-emptoi 
and pending the appeal, the new Ss. 15 and 31 
come into force, the decree passed in favour of 
the pre-emptor has to be set aside and the suit 
for pre-emption dismissed, as required by S. 31. 
AIR 1941 FC 5 and 62 Pun LR 291, Rel. on. 
Ram Sarup v. Munshi, (19C3) 3 SCR S5S: 65 Pun 
LR 531: 1963 SCD 72S: AIR 1963 SC 553 (562, 
563) (Pt F) (Prs 26, 27, 28, 29). 

•-S. 15 (1) (c) (as amended by Act 10 of 

I960) — Retrospective operation of S. 31 — Ap¬ 
plies both to rights extinguished by amendment as 
well as to rights newly created — Hence, appel¬ 
late Court must recognise in pending pre-emption 
matter, rights newly created by amending Act. 
See Punjab Pre-emption Act (1 of 1913) (as amend¬ 
ed by Act 10 of 1960), S. 31. (1963) 2 SCJ 659. 

5. Sale by a co-sharer — Pre-emption — Sub¬ 
sec. (1) (b). 


" 15 — Applicability — Sister of female ven¬ 

dor is competent to pre-empt sale. 

Section 15(1) does not make any distinction be¬ 
tween a sale made by a female or a male and 
talks only of sales made by a solo owner, co- 
snarer or joint owner of agricultural property, 
his provision does not exclude the sale executed 
y a female solo owner of the property, co-sharer 
or joint owner, and the pre-emption claim of the 
sister of such owner falls within this sub-section 
being a co-shorer. 

Where the property in the hands of the vendor, 
folk ® ? VVT \ er » ^ad come to her not through her 
.f r » br °tiier l son or husband but through her 
er, and that too not as a result of inheritance 
succession but under a gift deed executed in 
avour jointly with her sister who was claim- 

not of sale ^ fonner * S - 15 (2) was 

i* ble - Under S. 15 (1), the sister of fe- 
Dr -_ * 4 ? r ketos ^-sharer, was competent to 
Pre-empt the sale. 85 PLR 500. Dist. 1966 Cur 


-S. 15 (1) and (2) (as amended in 1960) — 

Applicability' — Although special provisions over¬ 
ride the general, such overriding is only to the 
extent of inconsistency between the two — No 
doubt, S. 15 (2) overrides S. 15 (1) — However, 
it does not altogether exclude the applicability of 
S. 15 (1) — As such, S. 15 (1) (a) will apply to 
sales by a female of properties other than those 
dealt with in $. 15 (2) — Properly acquired by 
wife as gift from her husband — Such acquisition 
cannot be equated to inheritance by her from her 
husband and hence S. 15 (2) will not apply — 
Since S. 15 (1) (a) will apply, her son is entitled 
to claim superior right of pre-emption. 1963 PLR 
500 and 1965 PLR 132, Dist.—(Civil P. C. (190S>. 
Preamble — Interpretation of Statutes — (Inter 
pretation of Statutes — General and Special provi¬ 
sions*. (1965) 67 Pun LR 110S: ILR (1966) 1 Punj 
257. 

-S. 15 (1) (b), Fourthly (as amended bv Pun¬ 
jab Pre-emption (.Amendment) Act 10 of 1960) — 
Punjab Occupancy Tenancy (Vesting of Proprietary 
Rights) Act (8 of 1953), S. 3 — Occupancy rights 
enjoyed by widow ripening into full ownership 
under Punjab Act S of 1953 — Widow can alie¬ 
nate land as she likes — Pre-emption by co¬ 
sharer under S. 15 (1) (b). Fourthly, cannot be 
challenged by vendee — Tenancy Laws — Punjab 
Occupancy Tenants (Vesting of Proprietary Rights) 
Act (8 of 1953), S. 3. (1963) 65 Pun LR S21. 

-S. 15 (1) (b), Fourthly and S. 15 (2) (b) — 

Widow succeeding to occupancy rights of hus¬ 
band — Conversion of those rights into full owner¬ 
ship rights under Pepsu Occupancy Tenants (Vest¬ 
ing of Proprietary Rights) Act, 1953 — Widow be¬ 
comes absolute owner — Co-sharer in widow's 
land entitled to pre-empt. 

Where a widow enters into enjoyment of the 
occupancy rights in succession to her deceased 
husband, she only enjoys a widow’s estate but the 
effect of her own conversion of these occupancy 
rights into a full ownership in accordance with the 
provisions of the Pepsu Occupancy Tenants (Vest¬ 
ing of Proprietary Rights) Act, 1953, is that she 
becomes an absolute owner of the land and is 
entitled to alienate it in any manner she likes. 
The widow acquires the occupancy rights for her¬ 
self and not as representative of her deceased hus¬ 
band. This absolute estate is separate and S. 15 
(2) (b) of the Act is not applicable to such pro¬ 
perly and a co-sharer in the holding of such 
widow is entitled to pre-empt in pursuance of 
S. 15(1) (b) (4th clause) of the Act. 1L1\ (1960) 
Punj 47 and AIR 1925 Lah 305, Re), on. 1962 
Cur LJ 136: (1962) M Pun LR 349. 

G. Sale by a female — Pre-emption — Sub- 
sec. (2) (b). 

“7 "S. 15 (1) and (2) — Scope — Co-sharer’s 
right of pre-emption under sub-sec. (1) is subject 
to what is provided in sub-sec. (2) — (Words and 
Phrases—"Notwithstanding anything contained in”) 
— (Interpretation of statutes — "Notwithstanding 
anything contained in”). 

The clear effect of the words ‘notwithstanding 
anything contained in sub-section (1)’ in sub-sec. 
(2) of S. 15 of the Punjab Pre-emption Act is that 
the provisions of sub-section (1) giving right of 
pre-emption to a co-sharer under sub-clause 
(Fourthly) of Cl. (b) must give way to what is 
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general public. Consequently the restriction impos¬ 
ed by the right of pre-emption in their favour can¬ 
not be described reasonable restriction within the 
scope of Art. 19 (5). The right of pre-emption 
claimed by the plaintiff, under clause 'sixthly' of 
Sec. 16 of the Act is thus a right which is not 
consistent with the provisions of Art. 19 (1) (f) ol 
the Constitution and as such cannot be enforced. 
GO Punj LR 151: AIR 1958 Punj 44 (46, 47) iPt C) 
(Prs 5, G) (DB). 

[Overruled in AIR 1960 Punj 196 which is itself 
overruled in AIR 1962 SC 1476 affirming AIR 1958 
Punj 44.] 


.-S. 16 — Right of easement—Proof—To prove 

the right of easement claimed by the plaintiff and 
to make him dominant owner it was necessary to 
prove that the plaintiff was in peaceful, uninter¬ 
rupted and open enjoyment of that right for a 
period of 20 years lasting within two years of the 
suit. See Easements Act (1882), S. 4. AIR 1957 
Punj 238 (DB). 


• -S. 16 — Validity — Ss. 15 and 16 are not 

ultra vires. See Punjab Pre-emption Act (1 of 
1913), S. 15. AIR 1954 Punj 55 (FB). 

[Overruled in AIR 1962 SC 1476 in so far as 
this holds that the sixth ground in S. 16 is con¬ 
stitutional.) 

# -S. 1G — Object of Sections 15 and 16 en¬ 

umerated. See Punjab Pre-emption Act (1 of 1913), 
S. 15. AIR 1954 Punj 55 (FB). 

[Overruled on another point in AIR 1962 SC 
1476.] 

SECTION 17 


•-S. 17 — 4 B’ got a decree for pre-emption 

— Before he deposited the decretal amount 
another pre-emptor 'C also Hied a suit for pre¬ 
emption — B deposited the amount and cot pos¬ 
session — Held, os B was substituted in the 
olacc of vendee before C’s suit was disposed ol 
C was not entitled to a decree for share of thu 
land under Section 17 Punjab Pre-emption Act 
though he had an equal right of pre-emption. 
See Transfer of Property Act (1882), S. 52. 1958 
SCJ 1234: AIR 1958 SC 838. 

• 

-Ss. 17 and 21-A (as amended by Punjab Act 

10 of 19G0) — Tenant’s right of pre-emption — 
Punjab Security of Land Tenures Act (10 ol 
1953). Section 17-A —- Applicability — Transfer 
of Property Act (1882), S. 52 — Sale held hit 
by doctrine of pendente lite — Vendees be¬ 
coming co.sharers subsequent to institution of 

* UI u T Plnintiirs ri ^ hl of pre-emption if 
could be defeated. See Punjab Pre-Emption Act 
(l of 1913), S. 15. 1964 Cur LJ 200 (Punj). 


*-S. 17 — Scope. 

Section 17 applies to those persons who ; 
proposing to exercise the right of pre-empti 
«nu have not yet exercised it and cannot i 
10 a Person who has already exercised 1 
HRM. Hence where A only obtains a decree 
0n bv conscn C B who bad an eqi 
claim ° f with A, cannot subsequen 

, r , e ln Innt * pre-empted under S 
AIR L 0f '^ Ac *- 1LR 11 Lah 258 (FB), Fo 

1952 P 27 | A oL 6 ? 4 ’ Ref ' <’ 61 » 63 PLR 92: A 
1852 Pun] 200 (2071 (Pr 7). 


SECTION 18 


>s. 19, 20 one 
oa right ol pre-etnp 


— Scope and effect of 


The right of pre-emption is not n right to 
the thing sold hut n right to the offer of a thing 
about to be sold. This right is called the primary 
or inherent right. The pre-emptor has a secon¬ 
dary right or a remedial right to follow the 
tiling sold. It is a right of substitution but not 
of re purchase i.c., the pre-emptor takes the 
entire bargain and steps into the shoes of the 
original vendee. It is a right to acquire the 
whole of the property sold and not a share of 
the property sold. Preference being the essence 
of the right, the plaintiff must have a superior 
right to that of the vendee or the person sub¬ 
stituted in his place. It can he defeated by all 
legitimate methods, such as the vendee allowing 
the claimant of a superior or equal right being 
substituted in his place. Sections 19. 20 and 28, 
Pre-emption Act do not materially affect the 
characteristics of the right of pre-emption as 
existed before the Act. The provisions do not 
in nnv way enable the pre-emptor to exercise 
his right without establishing his superior right 
over the vendee or the person substituted in 
his place or to prevent the vendor or the vendee 
bv legitimate means to defeat his right by 
getting substituted in place of the vendee a pre. 
emptor with a superior right to or an equal 
right with that of the plaintiff. Nor does Sec¬ 
tion 28 preclude the Court from giving a decree 
for pre-emption in a case where the two suits 
were not joined together but one of the suits was 
decreed separately. The section enacts a conve¬ 
nient procedure, but does not affect the substnn- 
live rights of the parties. Bishan Singh v. Kha- 
ran Singh, ILR (1958) Punj 2225: 1959 SCR 
878: 1958 SCJ 1234: AIR 1958 SC 838 (841, 842) 
(Pt A) (Prs 11, 13, 14, 15). 


-Ss. 19, 20 — Sale of property of Insolvent by 

special official receiver oiler proclamation — 
Refusal to purchase by B having right of pre¬ 
emption — Refusal made to the clerk ol the 
Official Receiver — Intending purchasers musl 
be presumed to have known of the refusal —• 
B Is estopped from subsequently claiming right 
of pre-emption — (Evidence Act (1872), S. 115). 

An occupancy tenant of land situated in a 
village became insolvent and his property vested 
in Spsecial Official Receiver. The occupancy right 
m the land was sold lo the vendee after issuing 
proclamation in the village and the adjoining 
villages. Neither B. who had a right of pre-emp¬ 
tion nor anybody else had come forward to 
purchase the occupancy rights. B was specially 
asked bv the clerk of the Special Official Recei¬ 
ver to purchase but he declined lo do so in un¬ 
equivocal language. Thereupon the Special Offi- 

C „n scn , r f h ^ f° r another purchaser 

and ultimately sold the rights to the vendee 
Upon this sale B claimed his right of pre-emp- 

rinK. C,d ^f ,hat B w .- s es,0 E.? e d from claiming the 
right of ^ pre-emption. The refusal was made 

Rpro- ' V h ° Cl ° rk . of ,hc S P ccinl Official 
Receixer whose agent he was and it could be 

presumed havmg regard to human conduct and 
to ordinary course of business (both public and 
C'l ,h "! intending nuteh^rf U"d 
have come to know from the Special Official 
Receiver and his clerk that B had refused to 
purchase. In these circumstances B intentionally 
permitted even if he did not intentionaRv cause 
the intending purchaser, the vendee included to 
believe that he was not buying the property B 
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SECTION 20 

• -Ss. 20, 19 and 28—Right of pre-emption— 

Effect of Act on the right — They do not mate¬ 
rially alTect the characteristics of the right ol 
pre-emption as it existed before the Act. They 
provide a convenient and effective procedure 
for disposing of together different suits, arising 
out of the same transaction etc. and to regulate 
the distribution of the pre-empted land between 
rival pre-emptors — (Pre-emption). See Punjab 
Pre-Emption Act (1 of 1913), S. 19. AIR 1958 
SC 838. 

-Ss. 20, 19 — Sale of property of insolvent 

by Special Official Receiver after proclamation 

— Refusal to purchase bv B having right of 
pre-emption — Refusal made to the clerk oi 
the Official Receiver — Intending purchasers 
must be presumed to have known of the refusal 

— B is estopped from subsequently claiming 
right of pre-emption — (Evidence Act (1872), 
S. 115). See Punjab Pre-emption Act (1913), Sec¬ 
tion 19. AIR 1952 PunJ 255 (DB). 

SECTION 21 

• - S. 21 — Suit for pre-emption of sale — 

Defence that decreeing of suit would be viola¬ 
tive of Section 19-A of Punjab Act. 10 of 1953 
—Held, question of violation could arise only at 
the time of execution of decree and not at the 
time of granting it. See Tenancy Laws — Pun¬ 
jab Security of Land Tenures Act (10 of 1953), 
S. 19-A. 67 Pun LR 735: ILR (1965) 2 PunJ 513: 
AIR 1966 PunJ 310 (DB). 

• -S. 21 — Suit for — Person having no 

right of pre-emption made co-plaintiff bv pre- 
emplor — Right of pre-emption is not forfeited 

— Right lawfully created must be respected — 
Precedents — Ratio and reasoning of previous 
decision not shown erroneous — Decision would 
not be overruled though another view is equally 
posssible view — Agra Pre-emption Act U. Y. 
Act (11 of 1922), S. 21 - Provision similar to, 
not introduced in Punjab Pre-emption Act (1 ol 
1913) — Implication — 83 Pun He 1893, roll. 
Bachan Singh v. Bhupal Singh. 1965 Cur U 
698: 07 Pun LR 849: ILR (1905) 2 PunJ 700. 
AIR 1900 PunJ 36 (38, 39) (PI A) (Prs 8. 9. 10, 

II) (FB). SECTION 21-A 

_S. 21-A — Tenant's right of pre-emption — 

Punjab Security of Land Tenures Act 10 of 
1953, Section 17-A — Applicability — Trawfer 
of Property Act, Section 52 — Sale held hit by 
doctrine of pendente litc — \endee becoming 
co-sharer subsequent to institution of suit 
Plaintiff's right of pre-emption if could be de¬ 
feated. See Punjab Pre-emption Act (1913). aec 
tion 15. 1904 Cur LJ 200. 

- S. 21-A —Vendee selling house before insti¬ 
tution of pre-emption suit — Sale-deed 
tered after suit — Substitution of venaee s 
vendee takes place when 

_ Doctrine of lis pndens not applicable ine 
plaintiff could not succeed as heiadnosuper i 
rich, of pre-emption os acams the 
(Registration Ac! (1908), S 471 L R 310: 

AlT,95 V 7 pi»['■’(Wl trt FI M! <»«>• 

_s. 21-A - Improvemenl In status of vendee 

Saie^of’ land lo defendants 2 to 7 — Share 
purchased by defendant 7 »ho »“«““«■' °f, 
date specified in sale deed but n ” . 11 e s ^ntiff 
purchase price paid bv him Suit y P 


for pre-emption — Plaintiff and defendants 2 to 
6 collaterals in equal degree of vendor — De 
fendant 7 selling his share to defendants 2 to 
6 after institution of pre-emption suit — Defen¬ 
dants 2 to 6 having associated with defendant 7 
who was stranger sank to level of a stranger — 
Plaintiff held had a superior right of pre-emp. 
tion — Improvement in status of defendants 2 
to 6 after institution of suit bv purchase ol 
share of defendant 7 cannot affect right of pre- 
emplor plaintiff — Sale is indivisible for pur¬ 
poses of pre-emption. AIR 1945 Lah 184 and AIR 
1928 Lah 784, Rel. on; 19 All 148, Not Foil. 
ILR (1953) PunJ 631: 55 PunJ LR 175: AIR 1953 
PunJ 128 (128) (Prs 8, 10, 14). 

SECTION 22 

-S. 22 — Failure of plaintiff to deposit one- 

fifth amounts — Trial Court rejecting plaint on 
misapprehension of facts — Appeal — Discre¬ 
tion of trial Court — Power of appellate Court 
— The appellate Court is empowered to set 
aside the order of rejection of the plaint. See 
Punjab Courts Act (6 of 1918), S. 39. AIR 1950 
East PunJ 264 (DB). 

-S. 22 — Section 22 as applied to Himachal 

Pradesh — Deposit under — Demand aftei 
settlement of issues — Plaint rejected on failure 
to deposit — Order held not disposal on prcli- 
miliary point — Remand — Second appeal held 
not maintainable — Matter held could be dealt 
with under revisional powers— Successor Judge 
held could not demand deposit under S. 22 (1) 
after settlement of issues — Previous proceed¬ 
ings should be got quashed — Maintainability— 
(Civil P. C. (1908), O. 41, R. 23; O. 43, R 1 (u): 
S. 115). AIR 1955 NUC (Him Pra) 2344. 

-S. 22 — Dutv of Court— Court must specify 

probable value of property 1/5 of which is re. 
quired to he deposited as security — Plaintiff 
is not to he left to his own assumption on esti 
mate — Probable value does not invariable 
mean price entered in sale deed — FailureJo 
mention probable value - 
ILR (1952) Patiala 342: AIR 1953 Pepsu 23 (23) 

(Pr 1). 

• _Ss. 22, 11 — Deposit bv pre-emptor in 

pre-emption suit - Suit dismissed - Dcposd 
cannot be attached by crcditor-dcerce-ho dor m 
money suit against pre-emptor — Protection oi 
Section 11 can be waived by agreement. Mnha^ 

30. 31) (FB). 

c oo __ Court has discretion to grant ex 
tension of time for making deposit but discre- 
lion must' be exercised judicially- Order passed 
n nresence of plaintiff’s counsel on date of 

-M" ffjuTS no, 

when order was made that was no ground «° 
exercise leniency in matter of extension 
lime in making deposit which was mndc^p^ 

S 0 ft Tn^nHJSTl^iCMl. Ref. (1983) 
Cur LJ 316 (PunJ). 

SECTION 23 

• -S. 23 (before Its ■Jiff 

_ Punjab Alienation of Land Acl. lJUU 


PUNJAB PRE EMPTION ACT (1913), S. 27 
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peal of — Consequential removal of Ss. 14 and 
23 of Punjab Pre-emption Act — Substantial 
provision in Section 15 is not affected. See Pun¬ 
jab Pre-emption Act (1 of 1913) (Before its 
amendment in I960), S. 15. AIR 1903 SC 553. 

SECTION 27 

,—S. 27 — Decree for possession by pre-emp- 
Uon In respect of part of property sold — Liabi¬ 
lity of pre-emptor, for sale-price — Extent of 
Pre-cmplor Is liable to pay market value for 
only that properly contained In Ihe decree — 
Pre-emption — Partial pre-emption. R. S. A. 
No. 312 of 1959 doled 21-12-1961 Reversed. 

The right of pre-emption is a right of sub¬ 
stitution, and if a plaintiff is found to have a 
superior right of pre-emption only in respect 
of a part of the property sold and gels a decree 
for possession in respect of that part, it would 
be only to Ihe extent of the pari of the properly 
sold that there would be substitution of the 
plaintiff in place of the vendee. As substitution 
would be confined only to a part of the pro¬ 
perly sold, it seems but fair that the plaintitl 
should be made to pay Ihe price which repre¬ 
sents that part of the property in respect of 
which he is substituted. In such a case it is the 
real market, value of lhal portion that is lo be 
determined and it is not a fair way of dealing 
with the matter to work out the value according 
to Ihe total price paid ns the area pre-empted 
may be more valuable lhan the rest of the land 
or there may he special consideration for ac¬ 
cepting a comparatively low price. AIR 1929 
Lahore 140. Foil.; 2 IC 65 and AIR 1930 All 
732, Rel. on; 103 Punjab Record 1919 and AIR 
1945 Lahore 11, Disling, R. S. A. No. 312 of 1959 
dated 21-12-1961 Reversed. 

Observation — A pre-emptor must take the 
6a)e as a whole and in case he is entitled to 
pre-empt Ihe whole of the property sold he 
cannot be allowed to pick and choose and pre¬ 
empt only a part of the property sold which 
be finds lo be profitable or convenient and to 
leave the other property, because this would 
militate against the rule which forbids Ihe par- 
hal exercise of the right of pre-emplion. 11900) 
63 PunJ LR 128. 

SECTION 28 


28, 19 and 20 — Right of pre-emption 

Effect of Act on the right — Section 28 
enacts a convenient procedure but does not 
affect the substantive rights of the parties — 
(Pre-emption). See Punjab Pre-emption Act (l 
of 1913), S. 19. AIR 1958 SC 838. 

• S. 28 — More than one suit for pre-emption 
in respect of same sole — Each plaintiff In cacb 
lu sho !!! d bc l° lncd M defendant In olher 
1,11 “r Non-compliance does not render decree 
Court ^ — Objection should be raised tn trial 

.H nder Section 28 when more suils than one 
ou * °f the same sale or foreclosure are 
pending, the plaintiff in each suit shall be joined 
as defendant in each of the other suits, and in 

kIaiL «k the , suils Ihe Court shall in each decree 
siate the order in which each claimant is cnlitl. 

wiu!° excrcisc his right. This section only deals 
enmni? ma * ler . of Procedure and therforc, non- 
compi mnce with it would hardly render the 

nre t null,l y- . II is on| V if Ihe plaintiff in a 
anmh^ P l ° n sml is aware °f the pendency o| 

imn 125 ?£ e ' en ? p, ! on suil lhat he enjoined to 

der nr f iv , al P recm Pl° r Plaintiff, Mis-join- 
(«mw n n 0 f n ‘J° ind er of parties or causes of nclion 
iunicss of course the parties are admittedly 

[V °1- 12,] Fn.D. 82. 


essential) is merely an error, defect or irregula¬ 
rity in proceedings and therefore do not bv them¬ 
selves affect the merits of the case or the juris¬ 
diction ot the Court. (1959) 01 Punj LR 774. 

SECTION 30 

-S. 30 — Limitation Act, S. 29. Arts. 10, 

120 — Applicability — Pre-emplion suits in 
Pepsu—Cases in Pepsu which do not fall under 
Art. 10 of the Limitation Act all governed by 
Section 30 Punjab Pre-emption Act — Cases not 
falling under Art. 10 or Section 30 of Punjab 
Pre-emption Act will be governed by Art. 120 of 
Ihe Limitation Act. See Limitation Act (1908), 
S. 29. AIR 1956 Pepsu 17. 

-S. 30 — Suit for pre-emption — Limitation 

—Starting point of—Suit for pre-emption of pro¬ 
perly capable of physical possession — Period 
starts from the dale of possession. See Limita¬ 
tion Art 11908), Art. 10. 1965 Cur U 507: AIR 
19G6 Punj 181 (DB). 

-S. 30 — Limitation Act, Art. 10 — Land 

sold capable of physical possession — Suit for 
pre-emption — Starling point of limitation — 
Oral sale of agricultural land — Delivery of 
physical possession to vendee on dale of sale 
reported to Patwari — Patwari's report cannot 
be considered as evidence of the date on which 
delivery of physical possession took place. See 
Limitation Act (1908), Art. 10. AIR 1964 Punj 
323. 

-S. 30 — Limitation — Starting point — 

Sale of agricultural land — Knowledge of sale 
on part of Dre-cmptor does not cause limitation 
to run — Suit for pre-emption within time if 
filed within 1 year of dale of attestation of 
mutation or from date when transfer of posses¬ 
sion look place. (1964 ) 66 Punj LR 91. 

•-S. 30 (3) — Limitation Act (1908). Aril- 

cles 10, 120 — Principle underlying S. 30 and 
Art. 10 — Sale of property — Physical posses¬ 
sion not possible — Art. 120 — Applicability 
of. 

Section 30 of the Punjab Pre-emption Act, 
1913. is a residuary provision excluding so far 

a L p0 n ible . Ar,iclc 120 of ,he Limitation Act, 
1908. Bui if Ihe taking of physical possession of 
any part of the properly in consequence of the 
sale is not possible or is not effected, S. 30 (3) 
can have no application. The principle under¬ 
lying both Article 10, Limitation Act, and Sec- 
tion 30, Punjab Pre-emption Act is lhat of the 
notice afforded to the pre-emptor by the trans¬ 
fer of physical possession or by the registration 
of the sale-deed. If the transaction of sale is 
affected in such manner that such notice has 
not occurred, resort to the residuary Art. 120 is 
unavoidable. Kherati Ram v. Ram Lai, 63 Pun 

(4 R ..'fp. A," ,CT, W” A,R ,96 ' P ‘ ml 45 

JrW*“psEg: 

A mortgagor sellin R the ri R ht of redemption to 
the morlcnsec in possession does not sell any 
property wh.ch , s capable of physical possession 

nft £c p 0 ”"'! 1 * D and in,onli °n of Section 30 
3» °f ,hc Punjab Pre-emption Act, 1013 In 
such a case the property sold is the rieht or 
redemption though the sale by the mortgagor 
to the mortgncee of such right to redeem Ins the 

fr C nf 0 h eX , ,inRUiS ^? R S - UCh and bv mer 
ccr of the two estates in the mortgagee the 

mortgagee becomes the proprietor of the proper!? 

■northed. Hence, Section 30 (3) does not 

Ply to a suit to enforce n ri R ht of pre-emption 

under the provisions of the Act in the case 0 t 
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a sale of a right of redemption of urban im¬ 
movable property. 9 All 234, Rel. on. Kherati 
Ram v. Ram Lai, 53 Pun LR 147: ILR (1951) 
PunJ 207: AIR 1951 Punj 45 (48) (Pt B) (Pr 17) 
(FB). 

©-S. 30 (3) — Applicability — Composite 

suit for pre-emption and redemption. 


Per Harnam Singh J. — Taking into consi- 
deration the provisions of Order 2, Rule 4, Civil 
P. C., it is doubtful whether a composite suit 
for pre-emption and redemption is competent. 
Assuming such a suit is competent, even then 
the suit brought by the pre-emplor treating the 
sale of the right of redemption to the mortgagee 
in possession as being the sale of the property 
itself will not be governed by Section 30 (3). 
For, such a suit proceeds upon two causes of 
action and for purposes of limitation each part 
of the suit is governed by different provisions 
of law. In deciding the application of S. 30 (3) 
the sole test is the nature of the property sold 
and the fact that the pre-emptor sues to enforce 
right of pre-emption treating the sale of the 
right of redemption of urban immovable pro¬ 
perty to the mortgagee in possession as being a 
sale of property itself does not bring the suit 
within that section. Kherati Ramv\ Ram Lai, 
53 Pun LR 147: ILR (1951) Punj 207: AIR 1951 
Pun) 45 (48) (Pt C) (Pr 21) (FB). 


SECTION 31 


a _S. 31 (as amended by Punjab Act 10 

a! 1900) — Right of pre-emption — B light ac. 

crued in favour of owner of csl * te . Q [J 

Section 15 (c), Thirdly Newly substituted S. la 
Abrogating this right - R^rospect.vc effect of 
Section 31 — Decree passed in favour o! prt 
S o owner of estate - Appeal preferred bv 

sasrff 1 hirt* 1,7 

jab Act 10 of 1960), S. 15. AIR 1903 SC 


,_Ss. 31 and 15 (1) (as amended by 

r» 10 of 1960) — Retrospective operation oj 
ection 3 - Applies both to rights extinguished 

v amendment as well as to rights newly created 
! 1C? appellate Court must rccogn.se m 
ending pre-emption matter rights newly created 
yamending Act. Amir Singh. v.Ram S.ngh, 
1903) 2 SCJ 659: (1963) 3 SCR 884. 


c _ civil P. C., O. 41, Rr. 22, 33 

ithdrawal of appeal - Effect_on cross^ob.cc- 

c7ce-holdt P r'77'Kg n i n g amount to be paid - 

Srssft: a 

S«n B 

S" d “' i™" 1 sS ,U CivilVc”"lM»'- o. «. 

ji- >o - *•» - 

IVd'or H‘s».obl=li"« ,h °“ 

ISCS in which appeals or cross oi lR 

mding and have not 'j ee £ f C 620:‘6.3 Pool LR 
AIR1C01 (288) (Pt A, (Prs 9. 9a, 

>uty of. 


An appeal is a continuation of the original 
proceedings and a re-hearing of the matter and 
is governed by a change in law. 

Quite apart from the fact that a change in 
law after the decision of the trial Court must 
be given effect to by the appellate Court, with 
regard to pre-emption cases the law has alwavs 
been that the right of pre-emption must subsist 
not only on the date of the sale but also on 
the date when the suit is brought and finally on 
the date when the decree is passed. 

The amending Act, therefore, must be given 
effect to not only in fresh suits filed or suits pend¬ 
ing hut also in those cases in which appeals are 
pending and have not been decided. 

Where, therefore, a decree on the ground of 
contiguity was passed by the District Judge if 
was held that under the Amending Act the 
ground of contiguity was no longer available to 
the pre-emptor and in view of Section 31 of the 
amending Act a decree in favour of the pre- 
emptor could no longer be passed or affirmed 
by an appellate Court. (1949) 1 MU (Sup) 49; 
AIR 1941 FC 5, Foil.; AIR 1955 Punj 5; ILR 36 
Mad 439. Rel. on; AIR 1922 Lah 344, Dissented. 
(1960) 62 Punj LR 291: ILR (1960) 2 Punj 232. 


PUNJAB PREVENTION OF FOOD ADUL¬ 
TERATION RULES (1955) 


APPENDIX B 


-App. B, Item A-ll.01.01 — Mixed milk of 

cow and buffalo — Containing 8.2 per cent, of 


wn . ■ »* V* UM.JU.W --— •• r 

milk solids not fat — Mixture is adulterated 
Sec Prevention of Food Adulteration Act (1954), 
S. 2 (i) (1). 1964 (2) Cri LJ 202: AIR 19M Punj 
332 (DB). 


PUNJAB PROFESSIONS, TRADES, 
CALLINGS AND EMPLOYMENTS 
TAXATION ACT (7 ol 1956) 


SECTION 2 


J. 2 (d) — Although a firm is not a person 
it is the collective name for all the partners 
who individually are persons and are *° 

he nssessed as such under Section 3 of the 
Punjab Act. See Punjab Professions, Trades, 
Callings and Employments Taxation Act (Ivoo), 
S. 3. 1964 Cur LJ 543 (DB). 

_S. 2 — ‘Total gross Income’ — Meaning of. 

The expression ’total gross income ns defined 
in Section 2 means the aggregate of »j>come 
derived from various professions, trades, callings 
and employments. The expression income ap¬ 
pearing in this definition is synonymous with 
the expressions gain, profit, revenue. Income as 
a subject of taxation imports an actual gain and 
means an increase of wealth out of which 
money may be taken to satisfy the pecuniary 
imposition made bv the taxing statute. For pur¬ 
pose of taxation ‘income* means net income,and, 
not gross income. Proposition that the expres¬ 
sion income means all that which comes in can- 
not possibly he supported. (1881) 6 AC 373; AIR 
1928 Mad 346 and AIR 1931 Mad 45, Foil. 
(1959) 61 Punj LR 835: ILR (I960) Punj 128. 

SECTION 3 


_Ss. 3 and 2 (d) — ‘Person’ — Partner of a 

(l rm _ position of — Liability to tax under 
Act — Partnership Act (1932), S. 4. 

Although a firm is not a person, it is the: col¬ 
lective name for all the partners who indiM 
dui lv "re persons and are liable to be assessed 
as such under Section 3 of the Punjab > Ache A 
partner can be regarded as carrying on trade 
or following a profession or calling, if he a 
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so by entering into an agreement with other per¬ 
sons to share the profits of a business. Indeed, 
as is provided by Section 4 of the Partnership 
Act, it is not necessary that the business should 
be carried on by all of them. Even one of the 
partners can earn* on the business acting for 
all. It is well known that a firm is not recog¬ 
nised as distinct from the members composing 
It. The firm as such has no legal recognition. 
The law looks to the partners composing it, 
what is called the property of the firm is their 
properly, and what arc called the debts and 
liabilities of the firm are their debts and their 
liabilities. Moreover, a member of an ordinary 
partnership fills a double character, he is both 
a principal and an agent. As a principal he is 
bound by what he docs himself and by what 
his co partners do on behalf of the firm, pro¬ 
vided they keep within the limits of their autho¬ 
rity; as an agent he binds them by what he 
docs for the firm, provided he keeps within the 
limits of his authority. The name under which 
Ihc firm carries on any business in point of law 
is only a conventional name applicable to the 
persons who on each particular occasion when 
the name is used arc members of the firm. 1964 
Cur LJ 543: ILR (1965) 1 Pun] 48. 

"—S. 3 — Fiscal statute — Rule of construc¬ 
tion — Company having no place of business 
or resident representatives in Punjab supplying 
goods to State Departments F. 0. R. destination 
— Company cannot be held to carry on part of 
trade in the State — No liability to tax under 
Section 3 — Provisions of Sale of Goods Act 
not relevant. AIR 1957 SC 657, Rel. on. 1964 
Cur LJ 385: 66 Pod] LR 923: ILR (1964) 2 Pun] 
769: AIR 1964 Pun] 630 (531, 632) (Prs 6, 7, 11, 
12) (DB). 

■-Ss- 3 and 6 — Computation of tax — 'Gross 

Income'. 

In computing the ‘gross income for purposes 
of taxation under the Act, income derived from 
trades or callings etc., carried on within thQ 
Slate of Punjab can only be taken into ac- 
count. The Act does not authorise the assessing 
authority to take into account gross income of 
an assessee from a trade, calling, profession or 
employment carried on outside the Slate of 
Punjab. The view, therefore, that assessment of 
profession tax is to be made on the basis of 
total gross income whether earned in Punjab or 
Stalc of Pun i ab is not sustainable 
(I960) 62 Pun LR 846: ILR (1961) 1 Pqp] 136. 

t ; . SECTION 6 

*" S * 6 “ 'Trade 1 , meaning of — Clnemo con- 
cerna Are trading concerns within meaning of 
explanation Cl. (b) of S. 5. 

.. The iTa ^ c ' is associated with the acti- 

!?“ an ,ndivid unl pursues to earn his 
hvehhood on living. The words 'trading con- 
cem m explanation Cl. (b) to Section 5 which 
bec . n ysed in contradistinction to the words 
miuraffaetiuinfg concern' in explanation fa), 
Wbuld' include the business or activity of exhi- 
25? emcmatograph films in a cinema house 

rlS l,a "; i ?. l mc ? nl for ™rning Profits 
?L* iaklhR * livelihood or living. Therefore 

.«£?V; nCC c rnS , WOu]d b0 covcred b y Esplwia- 

for Sccll0 , n 5 nnd not Explanation (c> 

fits fti PwT d °L™ kin « out lhcir cross pro. 
Dist 6 lflft 4 r Ll } 309. Rel. on; AIR 1955 Sau 90 
Wist. 1964 Cur U 543: ILR (1905) 1 Pun] 48. 

lab Li 6 Iq E ^ p I^I | 011 ~~ As tended by Pun- 

OUlnUon of®* l T\ ~ T .°' nl c ' oss incomc - Com ‘ 
wunnon of — Partner in various firms — Gross 


income — Deductions allowable are only those 
specified in explanation. 1964 Cur LJ 543: ILR 
(1965) 1 Pun] 48. 

-S. 6 — Gross income for the purpose of 

Taxation under this Act means income derived 
from trade callings etc. carried on within the 
State — Income derived from trade callings etc. 
carried on outside the Stale is not to be taken 
into account. See Punjab Professions, Trades 
Callings and Employments Taxation Act 11956), 
S. 3. (I960) 62 Pud LR 84G. 

PUNJAB PUBLIC PREMISES AND LAND 
(EVICTION AND RENT RECOVERY) ACT 

(31 of 1959) 

Sec Under Houses and Rents. 

PUNJAB PUBLIC SAFETY ACT (2 of 1947) 

See under Public Safety. 

PUNJAB PURE FOOD ACT (8 of 1929) 
SECTION 4 

- S. 4 (I) and (111) — Applicability — Con. 

vlctlon under S. 13 — Essentials — Specific 
rules for analysis not necessary — Duly of 
analyst. 

For conviction under the Act nil that is re¬ 
quired is that there should be diminution of 
nutritive or beneficial properties of food, or 
there must be mixture with a substance of 
Lower Commercial Value than such food in a 
pure and normal state. Where a sample of 
turmeric sent to an analyst is reported to con¬ 
tain ash 31.45 per cent, and other inorganic and 
vegetable matter, it falls both under parts Hi 
nnd (ml of Section 4 of the Act. 

In nil the cases where pure food is analysed, 
the Analyst should indicate what is the extent 
of 'mpunty and what the impurity is. Merely 
stating that it is highly adulterated with extrnne 
ous vegetable mnttcr is not sufficient for tho 
purpose of determining the question of guilt o t 
l b „ e accuscd Person. 69 Pun} LR 
(PrsT^HDBL 390: AIR 1957 PunJ 5C (57) 

L ,,A ^ 1, 1 , . c^a,i0 ? ,, — Tea when can ha 
*? be i‘ d 1 ul,cra, ed - Either of two items 
? n . cd . ,n Column 4 of the Schedule to Rules 
Pi SS h pl p c °n'action nol sustainable. See 

19531 b R P $ *iR d , ork C v, (As A “endcd in 
1930), n. 3. AIR 1955 NUC (Punj) 6088, 

cTm 5 !’ 4 ’ — Adulteration — Meaning — 

S's° n i 3 d ° f 0,1 ,0r °‘ hcr ~ N « offence 

To offer linseed oil ns Snrson oil is nol ndul 

Wfmm 

«^ffence“ d 18 “ S ° ,e of •*!»««** milk -- 

Separated milk may be good milk mn,. k 
milk without butter and fat nr k ’ mnv be 
tain other ingredients hut the no con ’ 

milk does not seem to b c offend Sf. ara, «* 
provisions of the Puniab Puro 'Y lb,n the 

“ PI -« B" lm Staffs 

SECTION 11 
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missibility Id evidence of latter’s report — (Cri¬ 
minal P. C. (1898), S. 510). 

According to the law in the Punjab, the report 
of the Public Analyst on the sample sent to him 
as required by S. 11 of the Punjab Pure Food Act 
is prima facie evidence on the facts stated 
therein and the report of the Director of Centra) 
Food Laboratory on a sample sent to him at 
the request of the accused is neither admissible 
nor is it allowable under the law. 59 PunJ 
LH 89: 1957 Cri LJ 658: AIR 1957 Punj 109 
(110) (Pi A) (Pr 3). 

SECTION 13 


-S. 13 — Prosecution for exposure of adul¬ 
terated milk for sale — Admission of adultera¬ 
tion — Conviction — Sustainability — Criminal 
P. C. (1898), Ss. 255 (2), 271 (2). 


Where the prosecution is for alleged exposure 
of adulterated milk for sale an admission by ac¬ 
cused that milk was adulterated does not amount 
to an admission that the milk had been exposed 
for sale, and therefore, conviction on such admis¬ 
sion is not sustainable. The term 'sale' as defin¬ 
ed by the Punjab Pure Food Act is very wide. 
Still mere possession of an adulterated article 
will not amount to sale. 1952 Cri LJ 141: AIR 
1952 Ajmer 4 (4) (Pt B) (Pr 2). 

-S. 13 — Mere exposing adulterated milk for 

sale is not by itself an offence — It must be 
proved that such milk was sold. 1950 AH LJ 
28: 51 Cri LJ 1296: AIR 1950 Ajmer 47 (48) 
(Prs 3, 7). 

-S. 13 — Conviction based on report of Pub¬ 
lic Analyst — Report not giving exact degree of 
deterioration — Conviction bad. 


In giving analysis of articles sent to the Public 
Analyst he must give exact degree of deteri¬ 
oration or adulteration: approximations cannot 
be allowed in cases of this kind. And il the only 
evidence on which the accused can be convicted 
is that of the Public Analyst then it is not suffi¬ 
cient to sustain the conviction when there is no 
exactitude in the report of the Public Analyst 
59 Pun| LR 89: 1957 Cri LJ 658: AIR 1957 Punj 
109 (110) (PI B) (Pr 3). 

__s. 13 (1) — Conviction under — Essentials 

— Specific rules for analysis not necessarv — 
Duty of analyst stated. See Punjab Pure Food 
Act (8 of 1929), S. 4 (i) and (iii). 1957 Cri LJ 
390: AIR 1957 Punj 56 (DB). 

__S. 13 - Criminal P. C., Ss. 263, 264 — Trial 

under Section 13, Punjab Pure Food Act — Sec¬ 
tion 264 applies AIR 1942 Sind 52, Dissented 
from. Sec Criminal P. C. (1898), S. 263. 1956 

Cri LJ 918: AIR 1956 Punj 160 (DB). 

-S. 13 (1) (d) — Prosecution under — Rules 


under the Act not in accordance with provisions 
of i aw — Prosecution, held could not stand. 

64 Punj LR 493: 1953 Cri LJ 373: ILR fW^ 
Punj 384: AIR 1953 Punj 40 (43) (PI C) (Pr 13) 
(DII). 

.-Ss. 13. 4 — Adulteration — Meaning — sel¬ 

ling one kind of oil for oilier —■ N° °^^. e 
under S. 13. See Punjab Pure Food Act (1929). 

S. 4. 1952 Cri LJ 492: AIR 1952 Punj 140. 

J_S. 13 - Criminal P. C. (1898). S. 237 - 
Summary trial for offence under S.13 (1) (a). 
Punjab Pure Food Act. 1929 - Revision ngamsl 
conviction — Conviction cannot be altered into 
one for offence under S. 420. I. P C. as latter 
offence is not triable summarily. See Criminal 
P. C. (1898), S. 237. AIR 1952 Punj 140. 


SECTION 19 


-S. 19 (as amended by Act of 1949) — Scop« 

and object — Complaint against A — On his 
statement B proceeded against — Prosecution of 
B — II without Jurisdiction — Section 190 (1) 
(c). Criminal P. C. held could not be availed of 
— (Criminal P. C. (1898), S. 190). 

On a proper interpretation of S. 19 no Courl 
can proceed in regard to an offence under the 
Pure Food Act unless there is a complaint parti¬ 
cularising the person who has committed the of¬ 
fence and the nature of the article which has 
been sold. 

Where the name is not mentioned in the com¬ 
plaint, S. 190 (1) (c), Criminal P. C. cannot be 
availed of because it is wholly a different provi¬ 
sion and is meant to give jurisdiction to Magis¬ 
trate for taking cognizance of offences. If that 
had been a sufficient provision or the Magistrates 
to take cognizance of an offence under the Pur<> 
Food Act, then there was no necessity for enact, 
ing Section 19. 

Where the Food Inspector filed a complaint 
under the Punjab Pure Food Act against A who 
pleaded guilty stating that he had purchased the 
article from B and on that statement B was 
ordered to he proceeded against and ultimately 
on his plea of guilty was convicted: 

Held, that the prosecution of B was without 
jurisdiction and must, therefore, be quashed. AIR 
1945 FC 16; AIR 1953 Punj 120, Rel. on. (1957) 
59 Pun LR 86: ILR (1957) Punj 720. 


SECTION 22 

_Ss. 22 (2) (f) and (5) — Rule under Sec- 

ion 22 (2) (f) regulating saccharine in ice can. 
lies held not valid, since S. 22 (5) was not com- 
)licd with — Constitution of India, Art. 369 — 
’resident's Proclamation, dated 20-6-1951—Effect 
f, stated — Punjab State Legislature (Delega- 
ion of Powers) Act (Central Act 46 of 1951) -* 
;ff cc t of — Section 22 was not impliedly repeal- 
d — State Government could not frame any rule 
inder Act. AIR 1955 NUC (Punj) 4965 (DB). 

-S. 22 (5) — “Meeting" — Meaning of — 

)raft rules published within less than 30 days 
icforc commencement of session and more tnan 
10 days before last sitting — Validity of rules 
node. 

The expression “meeting” appearing in S. 22 
5) of the Puninb Pure Act, is wide enough to 
mbmcc not onlv one sitting but aff the siffings 
vithin a particular session of the JEast Punjab 
legislative Assembly. The expression has been 
ised in its collective sense as meaning a ses- 
ion". A draft of the proposed rules should, 
herefore. be published at least 30 days before 
he commencement of the session. \\ here the 
Iraft rules were published within less than 30 
lavs of the commencement of the session but 
norc than 30 days before the last sitting in the 
ession, the rules cannot be deemedto have been 
•alidlv made. 54 PLR 493: 1953 Cri LJ 373. ILR 
1953) Punj 384: AIR 1953 Punj 40 (42, 43) (Pt B) 
Prs 8, 9. 11, 12) (DB). 

PUNJAB PURE FOOD RULES (1930) 
RULE 3 

-R. 3 (ns amended In 1952) — Punjab Pre- 

,-ention of Food Adulteration Rules (1955) 
\pp. R Hem A-ll.01.01 - Mixed Milk of cow 
ind buffalo — Containing 8.2 per cent, of milk 
solids not fat - Mixture is ndu lerated. See 
Prevention of Food Adulteration Act (1954), Sec- 
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tion 2 (i) (1). IS** (2) CM U 202: AIR 1964 
PunJ 332 (DB). 

_R. 3, Scb. (a s amended In 1952) — Construc- 

jj 0 i, — Words not to be read conjunctively. 

The addition of the words ‘and more than 
20 per cent, of stalks' bv notification No. 13747-3 
H. B. 52/35720. dated the 29th December, 1952, 
must be read disjunctively and not conjunctively. 
58 Pun LR 288: ILR (1956) Punt 1100: 1956 CM 
U 918: AIR 1956 PunJ 160 (160) (Pt B) (Pr 4) 
(DB). 

-R. 3 and Schedule Serial No. 10 (as amended 

In 1953) — Tea when, can be deemed to be ad¬ 
ulterated — Either of two items mentioned in 
Column 4 established — Conviction cannot be 
sustained unless the existence of both the items 
is established — (Punjab Pure Food Act (8 of 
1929), S. 4). AIR 1955 NUC (PunJ) 6088. 

SCH„ ITEM 3 


-Sch„ Item 3 — Mixed milk of cow and 

baffalo — Standards in Punjab arc those as laid 
down in Punjab Pure Food Rules (1930)—Mixed 
milk containing 4.9 per cent, of milk fat and 
7.8 per cent, of milk solids other than fat — 
Conviction not justified. See Prevention of Food 
Adulteration Act (1954), S. 25 (2). (1962) 64 
Pun LR 802. 

PUNJAB REDEMPTION OF MORTGAGES 
ACT (2 of 1913) 

SECTION 1 

-S. 1 — Redemption petitions are wholly gov¬ 
erned by Act — Civil P. C. does not apply. f52) 
ILR (1952) Patiala 197: AIR 1953 Pepsu 129 
(131) (Pt C) (Pr 12a) (DB). 

SECTION 4 


“ S s * 4, 7 and 12 — Proceedings for redemp¬ 
tion of land — Joint mortgagees — Service on 
some only — Order redeeming land is void — 
Suit by mortgagees for possession of land U 
maintainable — Section 7 not attracted—Trunsfei 
of Properly Act (1882), S. 60. 

In the proceedings started bv the Collector foi 
redemption of land vested in the State bv escheat 
upon the mortgagor dying childless, the service 
on two out of five joint mortgagees is no service 
on the mortgagees to enable the Collector tc 
pass a valid order of redemption. The order 
j massed, is void and has no existence in low. 
it can always be ignored and no question oi 
limitation can arise. It is also not necessary tc 
} e n| a to set aside the order and if a suit 
Iff i i mortgagees to recover possession 

or land on the ground that there was no order 
?oJ e m^ pl L on ’ lhev are entMed to a decree. 

on* n LR 22? AIR 1917 Lah 443 ILR 

1903 Bom 292. Rel. on. 


n_\ Vhere diere was no application under S. 4 
r 10 no service on the morlgagecs, there can be 
uo question of an order under S. 7 being passed 
of a suit being filed to challenge the order 
redemption passed by the Collector. (1963) 
uo Pun LR 804. 

SECTION 12 * 


. r ?. 2 “ Review — Power ol Collector, 

for t4° r ?' hen he 5s hearin * a n applicalioi 
mo fedompu* of land in a summary mannei 

oH an/ AC ,‘ hflS 1,0 P ° Wer t0 hi< 
can he • on l lv , wov in which these order 

tvisio!^ L de fn ls & r J M l v,n * recourse to the pro 
visions of»S. 12- JLR (1054) PunJ 326: 55 Pun. 


LR 331: AIR 1953 PunJ 252 (254) (PI D) (Pr 61 

(DB). 

SECTION 13 

-S. 13 — Petition ordered to be filed in record 

room — Petition is not “dismissed” within mean¬ 
ing of S. 13 — Fresh petition is not barred. 
ILR (1952) Patiala 197: AIR 1953 Pepsu 129 
(131) (Pt B) (Pr 12a) (DB). 

-S. 13 — Neither petitioner nor mortgagee ap¬ 
pearing — There is no provision for dismissal 
uf petition in such case — Petition consigned to 
record room — Dismissal is not under Ss. 6 to 
11 , which arc the only provisions under which 
petition can be dismissed — Dismissal is not 
“under the Act” — Section 13 docs not, there¬ 
fore, apply — Fresh petition is not barred — 
Words “under the Act’ qualify dismissal and not 
“Petition”. AIR 1943 Lah 176, Rel. on. ILR 
(1952) Patiala 197: AIR 1953 Pepsu 129 (131, 132) 
(Pt D) (Prs 12a, 13, 18) (DB). 

PUNJAB REGIONAL COMMITTEES 
ORDER (1957) 

SCH. 3, RULE 171-A 

-Sell. 3, R. 171-A — Scope — Speaker — Duty 

of, to submit bill to Governor — Conditions. 

The contention that the Sikh Gurdwaras (Am¬ 
endment) Bill as passed by the State Assembly 
was different from the Bill as reported by the 
Regional Committee and that the State Assemb¬ 
ly was not competent to do so cannot be accept¬ 
ed as correct. 


Under R. 171-A the Speaker is required to sub¬ 
mit the Bill to the Governor only if he is of opi¬ 
nion that the Bill is passed by the Assembly in 
a form substantially different from that reported 
by the Regional Committee. The Speaker never 
formed such an opinion and quite naturally, 
therefore, he never submitted the Bill to the 
Governor, in a matter of this kind the Court 
cannot substitute its judgment for the opinion 
of the Speaker, but, apart from that it does not 
even appear that there was any difference of 
substance between the Bill as reported by the Re¬ 
gional Committee and ns passed by the Assembly. 
61 PudJ LR 620: ILR (1959) Punj 1373: AIR 
1959 Punj 023 (625) (Pt B) (Pr 7) (DB). 

PUNJAB REGISTRATION OF MONEY 
LENDERS ACT (3 of 1938) 

Sec under Debts Laws. 

PUNJAB RELIEF OF INDEBTEDNESS ACT 

(7 of 1954) 

See under Debt Laws. 

PUNJAB RESTAURANT (CONSUMPTION OF 
LIQUOR) RULES (1955) 

RULE 3 


Rr. 3 and 2 (a) — Before a person can bo 
convicted for violation of R. 3 prohibiting pos¬ 
session of liquor, prosecution has to prove that 
place from which recovery of liquor is made is 
restaurant as defined in R. 2 (a) — Hnlwni's 
or confectioner's shop used merely for prepara¬ 
tion or sale of food or drinks without there 

be . l " g j . 0I ) y arran K* mcn * for serving customers 
with drink or food inside shop, is not ‘restau¬ 
rant'. (1963) 65 Pun LR 1013 (DB). 

PUNJAB RESTITUTION OF MORTGAGED 
LANDS ACT (4 of 1938) 

See under Debt Laws. 
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PUNJAB REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY ACT 

(11 of 1953) 

SECTION 3 

—Ss. 3, 8 — Requisition of premises — Cri¬ 
terion for determining compensation — Houses 
and Rents — East Punjab Urban Rent Restric¬ 
tion Act (3 of 1049), S. 4. 

When the premises are requisitioned under the 
luniub Requisitioning and Acquisition of Im¬ 
movable Property Act, 1953, the compensation 
lias to be determined on a consideration of the 
evidence of what the requisitioned property had 
been fetching by way of rent liied by the Rent 
Controller under the provisions of East Punjab 
Urban Rent Restriction Act, 1949 prior to its 
requisition. This is of course a relevant piece 
oi evidence and has to be considered along with 
any other material which is brought before the 
Arbitrator: 1900 PLR 812 |FB) and AIR 1950 
Last Punjab 296 (DB), Rcl. on. (1964) 60 Pun 
LH 187. 

; 5s. 3 ( 1 ) Mid 8 — Requisition and acquisi¬ 

tion of land for public purpose — Award deter¬ 
mining compensation — Appeal — Remand — 
question that Government has no jurisdiction to 
acquire land as it is not needed for purpose of 
State cannot be raised before Arbitrator after 
remand ol case for limited purpose of re-assessing 
award: ILR 8 Bom 533 and AIR 191G All 213 
Rel. on. Civil F. C. (1908) O. 41 R. 23. (1963) 65 
Fun L. R. 555 

“—3 (1) — Acquisition of land for construc¬ 
tion of aerodrome though strictly falling in 
Item 29 of Unon List, might likewise become 
State purpose: 1955 (2) SCR 867, Foil. — Con¬ 
stitution of India, Sch. 7, List 1, Entry 29. (1963) 
65 Pun LR 555. 

-S. 3 — Scope — Notice of requisition — 

Personal service on owner — Necessity. 

Where the authority decides to requisition any¬ 
body's property it is a serious matter for the 
owner of the property. It is the owner of the 
properly that should be served with a notice. An 
employee cannot be considered to be an officer 
of the person whose property is being requisi¬ 
tioned. Hence a notice served on such an em¬ 
ployee of the owner, in the absence of any 
allegation that notice could not be served on the 
owner personally, is not sufficient. And in the 
absence of service of notice on him he cannot 
show cause against the proposed requisition and 
therefore, the requisition under S. 3 (2) of the 
Act must be held to be invalid. AIR 1957 PunJ 
34 ( 35) (Prs 2, 3). 

-S. 3 — Requisition of property In actual use 

and occupation of owner In 1952 — Act of 1953 
coming Into force — Effect — Proper procedure 
— (East Punjab Requisitioning of Property (Tem¬ 
porary Powers) Act (48 of 1948), S. 3). 

The property belonging to a person could be 
requisitioned in the year 1952 even though it 
was in the actual use and occupation of the 
owner, for neither the Act of 1948 nor the Act 
of 1951 imposed any limitation on the power of the 
Competent Authority to requisition such property 
so long as il was required for a public purpose. 
The Act of 1953, however, enacted that a house 
which, is bona lide used by the owner thereof 
as the residence of himself or his family should 
not he requisitioned, and Section 3 prescribes 
the procedure which should be followed by the 
Competent Authority before deciding whether an 
order of requisition should or should not be 
passed. It provides that the Competent Auth¬ 
ority shall call upon the owner of the property 
to show cause within a specified period of the 


IMMOV. PROPERTY ACT (1953), S. 3 

service of notice as to why the property should 
not be requisitioned. If after considering the 
cause, if any, shown by the person interested in 
the property the Competent Authority is satisfied 
that the property ought to be requisitioned, it 
is open to the Competent Authority to requisi¬ 
tion the property provided of course that the 
property is not in the bona fide use of the owner 
thereof and is not being used as the residence 
ol himseh or members of his family. The en¬ 
quiry which the statute contemplates is to be 
undertaken by the Competent Authority constitut¬ 
ed under the Act of 1953 and not by or under 
the supervision of a Court. It is not within the 
competence of the High Court to appro¬ 
priate to itself the functions of the Competent 
Authority or to embark on an enquiry which the 
legislature says shall be made by executive offi¬ 
cers alone. (1957) 59 Pun LR 21: ILR (1957) 
Pun] 409. 

-S. 3 (2) and S. 25 (2) — Applicability — 

Order under former Act — Former Act repealed 
pending proceeding — Validity of order. 

In spite of representation by the petitioner stat¬ 
ing that the house was not lying vacant and it 
was bona fide used as residence by himself, the 
District Magistrate issued the order of requisition 
under the East Punjab Requisitioning of Immov¬ 
able Property (Temporary Powers) Act, 1948, as 
amended by the Act of 1951. The petitioner ob¬ 
tained a rule from the High Court against the 
order. In the meanwhile the previous Act had 
been repealed and a new Act, namely, Punjab 
Act (11 of 1953) was passed. 

Held, that the order of requisitioning at the 
time when it was passed even though it might 
have been good at the time, had now to be read 
along with the proviso to sub-section (2) of Sec¬ 
tion 25, and as it was inconsistent with Sec¬ 
tion 3 (2) of the new Act, it could not be taken 
to be an order passed under the new Act and 
that the order could not be held to be a good 
order. 56 PunJ LR 62: AIR 1954 PunJ 144 (145) 
(Pr 4). 

SECTION 8 

•-S. 8 (3)—Punjab Act (48 of 1948) replaced 

by Punjab Requisitioning and Acquisition of Im¬ 
movable Property Act (11 of 1953) — Property 
acquired under 1948 Act — Compensation has 
to be paid in accordance with provisions of 
that Act. See East Punjab Requisition ol Im¬ 
movable Property (Temporary Powers) Act (48 
of 1948). S. 5. AIR 1961 SC 908. 

-S. 8 (2) (a) — Recurring payment for use 

and occupation — Determination of — Arbitra¬ 
tor is not bound to determine as compensation 
rent payable under Punjab Urban Rent Rcstnc- 
tion Act — He is entitled to take into account 
the other circumstances in arriving at the figure 

_Any other view would render the words which 

appears to him to be just’ and ‘he shall have re¬ 
gard lo the circumstances of each case . in f 
of sub-section (1) nugatory. 62 _ Pui M L }}.xlr 
Rel. on. F. A. O. 90 of 1956 , da ed 8-11-1957, 
(Puni), Explained. (1904) 66 PunJ LR 919. 
_S. 8 (2) (b) (I) — Requisitioning of agri¬ 
cultural land — No evidence to show that owner 
had framed scheme for converting land into resi¬ 
dential colony* or had sought sanction from 
authorities — Rejection of claim f «r cmnpcnsa- 
tion for loss of profits which would h^ertsuR- 
cd if land had been sold as plots tor budding[is 
justified — Potential value of property cannot 
be taken into account in awarding compensation. 

(1964) 66 PunJ LR 919. . nM4 v 

; _s 8 (1) (b) — Land Acquisition Act (low. 

IS. 23 * (1) — Compensation for property acquired 
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under Punjab Act 48 of 1948—Proceeding held 
under Punjab Act 11 of 1953 — Compensation 
io be determined on principles laid down in 1948 
^ C l — Market value of properly to be determin¬ 
ed with reference to date of acqusition and not 
that of requisition. Sec E. P. Requisitioning of 
Immovable Properly (Temporary Powers) Ad 
(48 of 1948). S .3. 1963 Cur U 272 (Punj). 

__S. 8 — Arbitrator cannot investigate whe¬ 
ther object of acquisition was in fact for pur¬ 
poses of State or not: AIR 1958 Punj 490, Rel. 
on. (1963) 65 Pun LR 555. 

-S. 8 (2) (b) (1) — Scope of — Public Offi¬ 
cer throwing away claimant’s goods In requisi¬ 
tioned shop — If covered 

Section 8 (2) lb) (i| envisages a loss which is 
directly due to the act of requisitioning and not 
a loss which may he due to the tortious net of a 
a public officer in throwing away the goods 
lying in the shop requisitioned and not taking 
care of the same. The remedy of the claimant, 
if any, with regard to the loss under such head 
is n civil suit lor damages on account of torts. 
(1959) 61 Pun LR 322: 1LR (1959) Punj 233. 

-S. 8 (2) (a) — Compensation — Period for 

which compensation Is allowable. 

The claimant is entitled to rent from the date 
on which actual possession was taken by the 
Government and up to the date on which the 
property was released. He is not entitled to the 
rent from the date on which the premises were 
requisitioned to the date on which possession 
was taken. Nor is he entitled to claim any rent 
on the ground that he should have been given 
one month's notice regarding derequisitioning. 
There is no such provision in the Act. (1959) 
61 Pun LR 322: ILR (1959) Punj 233. 

• —Ss. 8, 23 and 25 — Acquisition of land — 
Passing of Punjab Act of 1953 during pendency 
of proceedings — Vested rights not affected — 
Compensation must be determined under Act of 

1948. See East Punjab Requisition of Immovable 
Property (Temporary Powers) Act (48 of 1948), 
S. 5. AIR 1957 Punj 209 (FB). 

S. 8 — Compensation — Property registei 
produced in Court — It is relevant under S. 4 
(2), East Punjab Urban Rent Restriction Act. 

1949. AIR 1955 NUC (Punj) 6393. 


SECTION 11 


* 11 — Proceeding for requisitioning of 

premises — Determination of compensation *— 
New Act coming in force during proceeding — 
determination held to be under new Act — 
Limitation for appeal — It must be taken to 
oe thirty days, under new Act and not three 
jnonths under repealed Act. AIR 1955 NUC 
(Punj) 5393. 

r~ 11 — Award of compensation by arbitra- 
77 Appeal to High Court — Court-fee is 
V nder Sch - «• Art. 11 and not under 
Ah f °* Court-fees Act. See Court-fees 

Act (1870), S. 4. AIR 1957 Punj 32 (DB). 

' "7 Appeal by Government in acquisi- 

-wn .proceedings — Appeal is not on appeal 

n« a| nst a decree as defined in Section 2 (2) of 

— Cross-objection by respondent, the 
t-u 0f P r °I )cr tV> acquired is not;.maintainable 
H nv% z a £PlY J for*.modifications under Sec* 

C Monif ¥: p - Act 43 of 1948. ,Sce Civil P. 

u ,1908 1> O- 41, R. 22. 1963 Cur LJ 272 (Punj). 

‘^.1 \* J J !<> ■' * ) f 1 / *« 

SECTION 23 


5Eos * Requisitioning 

^^TO-Immovable■ Property (Temporary Powers) .Ac 

mm-- 


(1948), S. 5 — Acquisition of land under 
Passing of Punjab Act of 1953 during pendency 
of proceedings — Compensation must be deter¬ 
mined under Act of 1948 — (Punjab General 
Clauses Act (1898), S. 22) — (Interpretation of 
Statutes). See East Punjab Requisitioning or 

Immovable Properly (Temporary Powers) Act 

1 48 of 194S)« S. 5. AIR 1957 Punj 209 (FB). 


SECTION 25 


-S. 25 (2), Proviso (b) — Interpretation of. 

Although it is possible to argue with a certain 
amount of justification that the enacting part ot 
sub-section (2) is capable of bearing the con¬ 
struction that any property requisitioned under 
the earlier Acts should be deemed to be pro¬ 
perty requisitioned under the Act of 1953 even 
though the order of requisition was not con¬ 
sistent with the Act of 1953. there are at least 
two factors which appear to militate against 
this argument. In the first place the statute 
declares such property shall be deemed to 
be property “requisitioned” under the Act of 
1953 and not “duly requisitioned” under the 
provisions of the said Act. If the Legislature in¬ 
tended that nil properties which were requisi¬ 
tioned under the provisions of the earlier Acts 
should, notwithstanding the repeal of those 
acts, be deemed to be validly requisitioned under 
the later Act, there was nothing to prevent it from 
making its intention plain by using the expres¬ 
sion "duly requisitioned” ns has been used in 
Section 23 instead of contenting itself by using 
the word “requisitioned” without a qualifying 
word which would have ppt the matter beyond 
the pale of controversy. Secondly, it must bo 
remembered that sub-section (2) of Section 25 
has been subjected to the proviso that any 
order passed under an earlier Act shall be 
deemed to have been passed only in so far as 
it is not inconsistent with the Act of 1953. Tho 
proviso is intended to restrain the previous 
provisions and it must therefore be assumed 
that the matter contained in the proviso would 
have been within the language of the main 
provisions had the proviso not been included. 
(1957) 59 Pun LR 21: ILR (1957) Punj 409. 

®-Ss* 25, 8, 23 — Acquisition of land under 

— Passing of Punjab Act of 1953 during pen¬ 
dency of proceedings — Compensation must be 
determined under Act of 1948 — (Punjab Gene¬ 
ral Clauses Act (1898), S. 22—(Interpretation of 
Statutes). See East Punjab Requisitioning of 
Immovable Property (Temporary Powers) Act (48 
of 1948). S. 5. AIR 1957 Punj 209 (FB). 


• b. 25 ( 2 ) — Order made under former Act 
— Former Act repealed pending proceeding — 
Order held not to be valid. See Punjab Requisi¬ 
tioning and Acquisition of Immovable Property 
Act (9 of 1953), S. 3 (2). AIR 1054 Punj 144. 

requisitioning of immovable 

PROPERTY (AMENDMENT AND VALIDA. 
TION) ACT (PRESIDENT'S ACT 2 ot 1951) 

SECTION 3 

d S \ 3 77 Pun , iab Requisitioning of Immovable 
Property (Amendment and Validation) Act (2 of 

iS 1 'V s " ol u 1 ,r a vires—(Constitution of India, 
Art 31 (?) and Sch. 7, List II. Item 36). See 
East Pun tab Requisitioning .of Immovable Pro- 

muss' SETS 6 Po ' vcts ' *" 148 of 

SECTION Q ' 

Zf”®*7*. P un i abi Requisitioning of Immovable 
Property (Amendment and Validation) Act .tiia 


1304 


PUNJAB REQUISITIONING ETC. ORDINANCE (1951) 


not ultra vires — (Constitution of India. Arti. 
c!e 31 (2 1 and Sch. 7, List II. Hem 36). See East 
Punjab Requisitioning of Immovable Property 
(Temporary Powersi Act (48 of 1948 as amend¬ 
ed in 1951). AIR 1953 Him Pra 5. 

PUNJAB REQUISITIONING OF IMMOVABLE 
PROPERTY (AMENDMENT AND 
VALIDATION! ORDINANCE (CENTRAL 
ORDINANCE) (4 of 1951) 

--If ultra vires. 

The Punjab Requisitioning of Immovable Pro- 
pert v (Amendment and Validation) Ordinance, 
1951, made under Article 213 tl) of the Consti¬ 
tution. is not ultra vires the powers of the 
President. There can be no objection ‘ to the 
ordinance on the ground that it validates the 
Punjab Requisitioning of Immovable Property 
Act, 1948. which has been declared ultra vires 
of the Governor by a judgment of the High 
Court. That judgment is not a judgment of the 
nalure of those judgments set out in S. 41 of 
the Evidence Act. The elTect of that judgment 
is not that the impugned Act never existed or 
has ceased to exist, but only that so long as 
the judgment is not overruled the Courts in the 
Punjab will decline to recognise the impugned 
Act. By Cl. 1 (3) of the ordinance it is provided 
that the ordinance shall come into force at 
once. The ordinance was published in Delhi 
under the authority of the President on the 3rd 
August, 1951. The ordinance must therefore be 
taken to have been promulgated on that date, 
when admittedly Parliament was not in session. 
54 PLR 11: ILR (1951) PunJ 480: AIR 1952 
PunJ 55 (57) (Pt C) (Pr 6) (DB). 

PUNJAB REQUISITIONING OF IMMOVABLE 
PROPERTY (TEMPORARY POWERS) ACT 

(17 of 1947) 

SECTION 1 

-S. i — East Punjab Requisitioning of Im¬ 
movable Properly (Temporary Powers), Act (48 
of 1948) — Validity — Constitution of India. 
Art. 3 j __ Government of India Act (1935), Sec¬ 
tion 299. 


The Government of India Act of 1935 and 
Art. 31 of the Constitution, as well as the Lists 
in the Seventh Schedule, only contemplate ac¬ 
quisition or requisitioning for public purposes. 
1 he choice of the words "necessary or ex¬ 
pedient” in the Acts of 1947 and 1948 was 
deliberate, and the Government intended to take 
to itself, and to delegate to its officers under 
Section 8 of the Acts, powers of requisitioning 
property wider than might be covered by the 
phrase “for a public purpose’. The words used 
in Section 3 of both the Acts are defective as 
they stand, and after the words "necessary or 
expedient” it should be necessary to insert either 
"for a public purpose” or '*in the public in¬ 
terest”, or some such phrase, before either tbe 
Act of 1947 could be held to be intra vires upder 
the Government of India Act of 1935. or the 
Act of 1948 could be held to be intra vires under 
Art. 31 of Constitution. As the Acts were ultra 
vires the requisitioning orders passed under 
them are void and of no force. AIR 1951 Bojn 
86, Rel on. 53 Pun LR 391: ILR (1951) PunJ 
438: AIR 1952 PunJ 70 (76, 77) (Pt E) (Prs 10, 
11) (DB). _ 

-S. 1 — Requisition order passed under Act 

of 1947 — Amendment by Act of 1948 — Vir¬ 
tually converting former order of requisition to 
one under Act of 1948 — Order can be chal¬ 
lenged under Art. 226. See Constitution of India, 
Art. 226. (’51) 53 PuuJ LR 391: AIR 1952 PunJ 
70 (DB). 

SECTION 5 


-S. 5 — East Punjab Requisitioning of Im« 

movable Property (Temporary Powers) Act (48 
of 1948). Section 5 — Validity — Constitution of 
India, Art 31. 


There is nothing in the provision of Section 5 
vhich excludes the payment of compensation to 
* tenant in a case where a tenant who is evict¬ 
'd in consequence of an order of requisition can 
nake out a case that he is entitled to such com¬ 
pensation. This section is not ultra vires on 
this account. AIR 1951 Nag 33, Referred. 53 
Pun LR 391: ILR (1951) PunJ 438: AIR 1952 
Punl 70 (741 (PI C) (Pr 6a) (DB). 


SECTION 8 


Acquisition in case of immovable property 
means the permanent acquisition of the pro¬ 
perty and the passine of all title in the pro¬ 
perty acquired from the previous owner to the 
acquiring authority, while requisitioning means 
only the temporary taking possession of the 
property and the temporary use and enjoyment 
of (lie owner’s rights by the requisitioning autho¬ 
rity. In Article 31 (2) the words . . . . shall 
be taken possession of.coming be¬ 
fore the words “.or acquired ...... 

must be intended to cover requisitioning as dis¬ 
tinct from acquisition. Even before the Defence 
of India Act came into force requisitioning of 
land had for many years been in existence 
though under a different name. Hence, neither 
the Punjab Act of 1947 nor the Act of 19« 
was ultra vires or unconstitutional on the 
ground that the legislature was not empowered 
to pass laws relating to the requisitioning ot 
property. AIR 1946 Bom 216, D.ss from. M 
Pun LR 391: ILR (1951) PunJ 438: AIR 1 1952 
PunJ 70 (76. 77) (Pt D) (Prs 7, 8, 9) (DB). 

_S. 1 - East Punjab Requisitioning of Im¬ 
movable Property (Temporary Ac jJjf 

of 1948) - Validity - Constltullon of India, 

Art. 31 — Government of India Act (1935), See 
lion 299. 


_ 0 . 8 — East Punjab Requlstlonlnfi of Im¬ 
movable Property (Temporary Powers) Act (48 
of 1948). Section 8 — Validity — Constitution of 

India, Art 19 (5). 

The High Court will not interfere under Arti¬ 
cle 19 (5) of the Constitution and hold Sec¬ 
tion 8. ultra vires on the ground that the powers 
of delegation were so wide as to be unreasonable, 
since the powers could be delegated bs th» 
Government to any officer however subordinate, 
unless it could be shown that the Punjab Govern¬ 
ment had obviously been using its power of 
delegation under these Acts in an unreasonable 
manner by delegating its functions under the 
Act to manifestly and wholly unsuitable officers, 
which is not the case. AIR 1951 Cal 3 Dist. M 
Pun LR 391: ILR (1951) PunJ 438: AIR 1962 
PunJ 70 (73) (Pt B) (Pr 6) (DB). 

PUNJAB RESUMPTION OF JAGIRS ACT 
(39 ol 1957) 

See Under Tenancy Laws. 

PUNJAB RULES OF BUSINESS 
RULE 8 

■-Rr. 8 and 28 (I) - Removal or reduction 

in rank of an official on grave charges - lww 




PUNJAB RULES OF BUSINESS, R. 28 
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Minister can call for records and pass order — 
Action taken under Rule 8 would be action of 
Government. Sec Constitution of India, Art. 166 
#31- AIR 1063 SC 395. 

RULE 28 

• -Rr. 28 (1), 8 — Removal or reduction in 

rank of official on grave charges—Chief Minis¬ 
ter has right to call for record and pass orders. 
See Constitution of India, Art. 166 (3l. AIR 1963 
SC 395. 

PUNJAB SECURITY OF LAND TENURES ACT 

(10 of 1953» 

See under Tenancy Laws. 

PUNJAB SECURITY OF LAND TENURES 
SUPPLEMENTARY RULES (1956) 

See under Tenancy Laws. 

PUNJAB SERVICES INTEGRATION RULES 

(1957) 

RULE 16 

• -16 — Punjab Government — Notifica¬ 

tion dated 29-9-1061 — Notification bifurcating 
P. E. S. Class II service into two cadres — 
Bifurcation affecting prevalent practice of 
promotion according to seniority and promoting 
juniors over seniors in same class — Notifica¬ 
tion held offended Rule 16 and also violated 
Art. 16 (U of Constitution. See Constitution of 
India, Art. 16 (1). AIR 1965 PunJ 401 (FB). 

PUNJAB SHOPS AND COMMERCIAL ESTA¬ 
BLISHMENTS ACT (15 of 1958) 
SECTION 2 

® 2 (Iv) — Commercial establishment — 

Tea stored in depot — Salesman doing no sale 
ol tea at depot — Depot is not commercial esta¬ 
blishment — Salesman cannot be convicted 
under Section 9 read with Section 26— Question 
of claim of salesman’s exemption under S. 3 (g) 
does not arise. Sec Punjab Shops and Com- 

^flo C, /L E o ab T h ; shmenls Act 115 of 1958 >» S- 26. 

1963 (1) Cr LJ 459: AIR 1963 PunJ 148 (FB). 

2 (Iv) and (xxv) — Commercial esta¬ 
blishment and shop — Common and not com¬ 
mon features of. 

One element is common to both Ihe expres¬ 
sions ‘shop’ and commercial establishment, 
namely that there have to be premises wherein, 
the case of a commercial establishment any 
business, trade or profession is carried on for 
profit and in the case of a shop where any trade 
or business is carried on or where services are 
rendered to customers. The carrying on of 
irade or business or profession necessarily has 
jo have a close and intimate connection with 
jhc premises. The other requirement is that 
what should be carried on in those premises is 
trade or business or rendering of services to 
customers in the case of a shop and in the case 
oi a commercial establishment a trade or busi- 

Drofli ° r rf p . r . ofess , ion has be carried on foi 
element of rendering service is 
eliminated, the remaining two elements, that is 
arrym R on of trade or business are common 
p.i.kii ? tt sh ° p as weU ns to a commercial 

niuS iS dop« n ' "i !i h0p accordin K t0 ‘he defl- 
ment D d TK n f °' mc L lude a commercial establish- 
at tfi'p 7± ercf .° re - ,h « san »e Premises cannot be 
cial p.tttr'v ‘ me . a shop as well as a cominer- 
St a |p % t £ h fc? u P C i, n Ji: Chander Baru Ram v 

State, 65 PunJ LR Is 1963 All Cr R 39: 1963 AR 


VVR (Sup) 25: ILR (1963) 1 PunJ 259: (1963) 1 
Lab LJ 620: 1963 (1) Cr U 459: AIR 1963 PunJ 
148 (153) (Pt B) (Pr 11) (FB). 

•-S. 2 (nv) — ‘Shop* — Essential feature 

of. 

The word ‘shop’ is to be taken to mean a pre¬ 
mises where trade or business is carried on in 
the shape of buying and selling of goods at tho 
spot. It is rather axiomatic that in all trades i| 
is the buying or selling which is going on in 
one form or the other in presenti or in fuluro 
or even on speculative basis. But in a shop the 
buying and selling is at the premises or in other 
words on the spot for cash consideration or 
mav be barter, or on credit. The significant 
factor is the availability of the goods, there and 
then and so also of services. The crux of the 
definition of the word ‘shop’ in S. 2 (xxv) is that 
Ihe business or trade vis-a-vis the shop is the 
actual buying and selling of goods and that 
must take place in the premises. Ram Chandei 
Baru Ram v. State. 65 PunJ LR I: 1963 All Cr 
R 39: 1963 All WR (Supp) 25: ILR (1963) I 
PunJ 259: 1963 (1) Cr LJ 459: (1963) 1 Lab LJ 
620: AIR 1063 PunJ 148 (153) (Pi C) (Prs 12, 
13) (FB). 

®-$• 2 (Iv) — ‘Commecial establishment* — 

Integrated trade or business activity must take 
place. 

It will be seen from the definition of the 
phrase commercial establishment in Section 2 
(iv) that an integrated trade or business activity 
must take place at the given premises for pro¬ 
fit. Activities though connected with trade or 
business in premises in an isolated form like 
the activity of n business traveller would no! 
make the same a commercial establishment. 
Similarly, Ihe residence of a business man will 
not become a commercial establishment merely 
because he is thinking out schemes and making 
plans to either evolve new business or to enlarge 
the existing one. No one can deny that it is 
business activity. To put it shortly, only thoso 
premises can be said to be a commercial esta¬ 
blishment where two minds meet to strike n 
business deal for profit. Ram Chander Baru 
nam v. State, 65 Punl LR 1: 1963 All Pr R 
1963 All WR (Sup) 25: ILR (1903) 1 PunJ IB* 

10 AQ o 1 . Cr LJ 459: ( 1963 > * Lnb LJ 620: AIR 
1963 PunJ 148 (154) (P| D| (Pr 17) (FB). 

—-Ss. 2 ( 1 ) (Iv) and 4 (d) — Commercial csta- 
bllshment Includes establishment of medl- 

f^inn flC Medical profession is a pro¬ 

fession carried on for profit — Words and 

phrases — Profit and ‘profession* — Meaning 

Neither the word ‘profit* nor the word W 
fession has any fixed meaning and it has to be 
interpreted in the context in which it i s used 
in any particular enactment. S USe ° 

the purpose of the impuened Act ihi ™ i 

s«=£ 

IT&V (nSn'iS ij l KM ishment - 64 

280 ‘a*, w a ft iVn ft iftsp 
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PUNJAB SHOPS AND COMMERCIAL ESTABLISHMENTS ACT (1958), S. 3 


SECTION 3 

®——Ss. 3 (g), 20, 9, 2 (vi) — Con\mercial esta¬ 
blishment — Tea stored in depot — Salesman 
doing no sale of tea at depot — Depot is not 
commercial establishment — Salesman cannot 
be convicted under Section 9 read with S. 26 
— Question of claim of salesman’s exemption 
under Section 3 (g) does not arise—ILR (1960) 
Punj 639, Overruled. See Punjab Shops and 
Commercial Establishments Act (15 of 1958), 
S. 26. 1963 (1) Crl LJ 459: AIR 1963 PunJ 148 
(FB). 

-S. 3 (g) — Exemption under Is In respect 

of medical practitioners whose work Is Inherent¬ 
ly intermittent and not their establishments. 

The argument that as the medical practi¬ 
tioners are exempted from the operation of the 
Act, therefore, their establishments arc also 
exempted is not tenable for Section 3 (g) only 
exempts persons and not the establishments. 
The persons employed in these institutions are 
not necessarily working intermittently. It is 
open for normal work during the normal work¬ 
ing hours and is really open for emergent cases 
for practically all the 24 hours. 64 Pun LR 113: 
(1962) 1 Lab U 592: AIR 1962 PunJ 280 (285) 
(PI B) (Pr 20) (DB). 

SECTION 4 


-Ss. 4 (d) and 2 (1) (iv) — Commercial esta- 

blishment — Includes establishments of medical 
practitioners — Medical profession is a profes¬ 
sion carried on for profit — Words and Phrases 
— “Profit” and “profession” — Meaning of, 
indicated. See Punjab Shops and Commercial 
Establishments Act (15 of 1958), S. 2 (1) (iv). 
AIR 1962 PunJ 280 (DB). 

SECTION 7 


© —-S. 7 — Section is constitutionally valid. 
See Constitution of India, Art. 19 (1) (g). AIR 
1961 SC 1559. 


-S. 7 — Section merely covers employees and 

has nothing to do with employers. 

Section 7 only confers benefit on the em¬ 
ployees and in that sense it would naturally 
entail necessary obligations on the employers 
but it does not, in any way, affect the employers 
if they want to exceed the hours of work pres¬ 
cribed by this section. (1962) 1 Lab LJ 692: 64 
Pun I LR 113: AIR 1962 PunJ 280 (287) (Pt C) 
(Pr 27) (DB). 


-Ss. 7, 8, 11, 12, 13, 14, 20. 21, 30. 82 and 

Form B prescribed under S. 20 (1) — \alldlty 
— Provisions not ultra vires as violating funda- 
menial rlgbt under Art. 19 (1) (8) of Constitu¬ 
tion — Restrictions Imposed nrc reasonable and 
In the Interest of general public — Constitution 
of India, Article 19 (1) (g) and (6). 

The Punjab Shops and Commercial Establish¬ 
ments Act is not ultra vires Article 19 of the 
Constitution ns violating the fundamental lights 
of the petitioners under Article 19 (1) (g) or 

the Constitution. 

The correct test as to the reasonableness o 
the restrictions imposed bv the impugned Ac 
would be whether the benefit conferred on the 
general public bv the restriction is in ^Portion 
to the detriment resulting herefrom. If the 
detriment outweighs the benefit there can be 
no doubt that the restrictions will b f “" re ‘‘ s0 "_ 
able. The yard stick to tudge the vdiditv of an 
enactment which curtails he fundamental right 
Jo carry on one’s profession freely is whether 


abridgment of that right is reasonably necessary 
in the interest of the general public. 

All laws have to be administered in a reason¬ 
able manner and merely because a law can bo 
abused is no ground to hold that the law should 
be struck down. Thus if the provisions of the 
Act are viewed with reference to the various 
exemptions granted by the Act itself and the 
notifications issued and to be issued thereunder 
there can be no manner of doubt that the res¬ 
triction imposed on the medical practitioners 
under the Act cannot he said to be unreasonable. 
The mere fact that double the wages have to 
be paid under Section 12 would not amount to 
an unreasonable restriction on the carrying on 
of the work of the institution, particularly when 
these institutions arc not charitable institutions 
and arc really profit making institutions. 64 
Pun LR 113: (1962) 1 Lab U 592: AIR 1962 
PunJ 280 (280, 288, 289) (Pt D) (Prs 24, 29, 32, 
34, 35) (DB). 

SECTION 9 

©-S. 9 — Section is constitutionally valid. 

See Constitution of India, Art. 19 (1) (g). AIR 
1901 SC 1559. 

0-Ss. 9, 26, 2 (Iv) and 3 (g) — Commercial 

establishment— Tea stored in depot— Salesman 
doing no sale of tea at depot — Depot is not 
commercial establishment — Salesman cannot 
be convicted under Section 9 rend with S. 20 
— Question of claim of salesman's exemption 
under Section 3 (g) docs not arise—ILR (1960) 
Punj 639, Overruled. See Punjab Shops and 
Commercial Establishments Act (15 of 1958), 
S. 26. 1963 (1) Crl LJ 459: AIR 1963 Punj 148 
(FB). 

SECTION 11 


-Ss. 11, 7, 8 12, 13, 14, 20, 21, 30, 32 and 

Form B prescribed under S. 20 (1) — \ alidity 
— Provisions not ultra vires as violating funda¬ 
mental right under Art. 19 (1) (g) — Restric¬ 
tions imposed arc reasonable and in the in¬ 
terest of general public— Constitution of India, 
Article 19 (1) (g) and (6). Sec Punjab Shops 
and Commercial Establishments Act (15 o; 
1958), S. 7. AIR 1902 Punj 280 (DB). 


SECTION 16 

-Ss. 16 (4), 18 (1), 26— Court granting wages 

n lieu of unavailed leave and also compensation 
,nder Section 18 (1) to employee — I urlher 
mposition of fine under Section 26 for 
lection 16 (4) - Conviction is proper. See Pun- 
ab Shops and Commercial tablishmenIs Act 

1958), S. 26. (1965) 67 Pun LR 210: ILR (1965) 

Punj 615. SECT ioN 18 

_S 18 (1) — Court granting wages in 

ieu ‘of unavailed leave and also compensation 
mder Section 18 (1) to employee — Furthei 
mposition of fine under Section 26 for 
lection 16 (4) — Conviction is proper. See Pun 
ab Shops and Commercial Establishmenls Act 

1958), S. 26. (1965) 67 Pun LR 210: ILR [IWi 

l Punj 61o. sect1 oN 20 

_c- 90 7 8 11. 12, 13, 14, 21, 30, 32 and 

Form B prescribed under S. 20 (« — 

- Provisions not ultra v res as violating funda- 

ion'— 'Restrictions imposed are reasonable and 
S Shops 
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PUNJAB SHOPS AND COMMERCIAL ESTABLISHMENTS ACT (1968), S. 20 


and Commercial Establishments Act (15 of 
19581, S. 7. AIR 1902 PunJ 280 (DB). 

-S. 20 (I) and Form B prescribed thereunder 

— How far applicable to medical practitioners. 

Most of the provisions prescribed in Form B 
do not apply to the medical practitioners foi 
they have either been exempted from their ap¬ 
plication by the Act itself or by notification* 
issued and lo be issued by the Government. 
Therefore, any nutter in the form relating to 
exempted provisions need not be tilled l>v Hie 
medical practitioners. Only those particulars 
have to be supplied which flow from those 
provisions of the Act which remain operative 
qua the medical practitioners. 04 PunJ Lit 113: 
(1962) 1 Lab LJ 692; AIR 1002 PunJ 280 (288) 
(Pt E) (Pr 32} (DB). 

SECTION 20 

-Ss. 20, 16 (4) and 18 (1) — Court granting 

wages in lieu of unavailed leave and also com¬ 
pensation under S. 18 (1) to employee — Fur¬ 
ther imposition of fine under S. 26 for violating 
provisions of Section 16 (4) — Held, conviction 
was proper. (1903) 07 Pun LR 210: ILR (1903) 
1 PunJ 615. 

9 Ss. 26, 0, 2 (Iv) and 3 (g) — Commercial 
establishment — Tea stored In depot — Sales¬ 
man doing no sole of tea at depot — Depot Is 
not commercial establishment — Salesman can¬ 
not be convicted under Section 9 read with 
S. 20 — Question of claim of salesman's exemp¬ 
tion under S. 3 (g) does not arise. 


in the interest of general public — Constitution 
of India. Art. 19 (1) (g) and ( 6 ). See Punjab 
Shops and Commercial Establishments Act (15 of 
1958). S. 7. AIR 1962 PunJ 280 (DB). 

FORM B 

-From B prescribed under Section 20 (1) and 

Ss. 7, 8 , 11, 12, 13, 14, 20, 21, 30, 32 — Validity 
— Provisions not ultra vires as violating funda¬ 
mental right under Art. 19 (1) (gl — Restric¬ 
tions imposed are reasonable and in the interest 
of general public — Constitution of India, Arti¬ 
cle 19 (lj (g) and ( 6 ). See Punjab Shops and 
Commercial Establishments Act (15 of 1958), 
S. 7. AIR 19G2 PunJ 280 (DB). 

-From B prescribed under Section 20 (!) — 

Most of the provisions prescribed in form do not 
apply to medical practitioners—They have been 
exempted from their application cither bv Act 
itself or by notifications of Government. See 
Punjab Shops and Commercial Establishments 
Act (15 of 1958), S. 20 (I). AIR 1902 Pun| 280 
(DB). 

PUNJAB SIKH GURDWARAS ACT 
(8 of 1925) 

SECTION 3 I 

——S. 3 — Claim as owner and cultivator. See 
Tenancy Laws — Punjab Tenancy Act 116 of 

1887), S. 5 (1) (d). AIR 1951 PunJ 330 (DB). 

SECTION 6 


Held, by Ihe Full Bench — (i) that the depot 
!“ question could not he said to be a shop with¬ 
in the meaning of the definition in S. 2 (xxv) 
jn the Act; (ii) that taking into consideration 
the provision contained in Section 25 the storing 
oi the goods and writing of accounts bv an 
Individual where nothing besides this was done 
uid not make such premises a commercial esta¬ 
blishment within the meaning of the definition 
in Section 2 (iv) of the Act; AIR 1955 SC 62, 

Jr . T (19001 Pun > 639. Overruled, (iii) 
that the claim as lo exemption under S. 3 (g) 
need be examined if it could be held that the 
petitioner was an employee either in a shop or 
a commercial establishment; but as the depot was 
a commercial establishment or a shop il would 

fill f Vh5 .h eX T" nC r ,h ' S J nal,cr an V further; 
(iv) that the order of conviction deserved to be 

set aside. Ram Chandor Barn Ram v. State. 05 

1: 1963 All Crl R 30: 1063 All WR 

S 7 P J-a^' L « 1 PuD l 259: 1903 (1) Crl 

US 4 fK 1 nJri L *<n LJ 820: A1R 1063 PunJ 

<FB)J1°1' 154, 165) (Pl Al (Pta ®' 16 - 18- 24) 

SECTION 30 

—-Ss. SO, 7, 8, 11, 12, 13, 14, 20, 21, 32 and 
Form B prescribed under S. 20 ( 1 ) — Validity 

menhd no . 1 ult . ra vires as violating funda- 

Uon — R?l« ? r Arl - 19 (1) of Conslitu- 
in ih* T 10 r ns impose d ar c reasonable and 
of wr e . rc , st of Eenerul public — Constitution 
19 (1) (R) und See Punjab 
.nco, s aIld Commercial Establishments Act (15 of 
1058), S. 7. AIR 1902 PunJ 280 (DB). 

SECTION 32 

^V 2 >2 «! «• ». 14. 20, 21 30 and 

rorm B prescribed under S. 20 ( 1 ) _ Validity 

- n P r f^ no } ull . ra vircs “s violating funda- 

Hion 1 R«, r Sn Art 19 , (1) (Rl of Conslitu- 
Restrictions imposed nare reasonable and 


-Ss. 5, 7, 8 and 10 — Scheduled and non- 

scheduled Gurdwaras — Claim to properties — 
Procedure. 

In the case of scheduled Gurdwaras after n 
consolidated list is published n person can make 
a claim in regard lo these properties under Sec¬ 
tion 5 and that lias to be adjudicated upon. In 
regard to Gurdwaras which are not in the sche¬ 
dule a claim bv 50 or more Sikhs has to be 
made under S. 7 (1) for the Gurdwara to be 
declared a Sikh Gurdwara and under S. 7 (2) 
a claim has to be made to the property claimed 
to be attached to such Gurdwara. If it is sought 
to be claimed that the Gurdwara is not a Sikh 
Gurdwara then a hereditary office-holder or any 
twenty worshippers can make Ihe claim under 
S. 8 and that will be adjudicated upon. Clni- 
manls under S. 8 ore those who have religious 
affinity with the institution and not any one 

nn. e ;n„ i BU ' 'Xl' en i- l hclui,n is 10 ,hc liberty 
notified in the list then any person can put in 

a petition under S. 10. claiming his right, title 

or interest in the properly and that will he ad- 

ludicated upon in accordance with the provisions 

A . Ct o« ,c L nrc Slvcn in Chapter HI. AIR 

1951 Simla 257 (266) (Pi D) (Pr 33) (DB). 

SECTION 7 

-Ss. 7 (8) and 37 — Section 7 (31, when be- 

bar , "- Declaration by Gurdwaras Tribunal 
lhat certain Bunga is private property — j ur i,. 

appllrable. C0UT ‘ *° rea * ,,a,c ‘•"“Uon - Act, 1! 

The object of the Act Is to provide a machl- 
nery for the determination of the question whe¬ 
ther a particular Gurdwara Is or is no a Sikh 

,he . institution is not a Gur 

S jags ss f: ?£r'c5. 

quently, where n declaration has been given bv 
the Gurdwaras TribunaPth.lt a certuth 
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a private property and not a Sikh Gurdwara or 
even a Gurdwara, a notification under S. 7 in 
respect o! the Bunga is de hors the Act and 
such declaration bars not only the jurisdiction 
of the Courts to reagitate the question but it 
makes the Act inapplicable. AIR 1950 East PunJ 
338 (343, 344) (PI B) (Prs 18, 23) (DB). 

-Ss. 7, 5, 8 and 10— Schedule and non-sche- 

duled Gurdwaras — Claim to properties — Pro¬ 
cedure indicated. See Punjab Sikh Gurdwaras 
Act (8 of 1925), Section 5. AIR 1951 Simla 257 
(DB). 

-Ss. 7, 17 and 18 — Applicability of S. 18 — 

Properties claimed under S. 7 — Notification 
under S. 17, if refers to such claim. 

Section 18 does not apply to a person other 
than an office-holder. This section conies into 
operation after a Gurdwara is notified under Sec¬ 
tion 17 which necessarily must imply that the 
notification under this section has no reference 
to claims which may be made by other persons 
in regard to properties which under S. 7 (2) were 
claimed bv signatories to S. 7 (1) petition to 
belong to the Gurdwara. AIR 1951 Simla 257 
(266) (Pt E) (Pr 35) (DB). 

-Ss. 7 (3), (5) and 36 — Notification under 

S. 7 (3) — Court’s Jurisdiction to question 
legality. 

There is one fundamental fact throughout the 
Act and that is that there has to be a Gurdwara 
before the Act or the machinery of the Act can 
be set into motion. If there has been a deter¬ 
mination binding on both parties that a build¬ 
ing is not a Gurdwara but a ‘Bunga’ or a hostel 
for pilgrims, the State Government cannot under 
the Act issue a notification that the Gur¬ 
dwara is claimed to be a Sikh Gurdwara. Sec¬ 
tions 7 (5) and 36 are no bar to the jurisdiction 
of the Courts in questioning the legality of a 
notification under Section 7 ol the Act. The 
State Government cannot oust the jurisdiction of 
the Courts bv merely purporting to act under a 
statute which has no application or exercising 
a jurisdiction which without the existence of a 
Gurdwara it did not possess. AIR 1951 Simla 
257 (268, 269) (Pt G) (Prs 50, 51, 60) (DB). 

SECTION 8 


-Ss. 8, 5, 7 and 10 — Scheduled and non-sche- 

duled Gurdwaras — Claim to properties — Pro¬ 
cedure indicated. Sec Punjab Sikh Gurdwaras 
Act (8 of 1925), S. 5. AIR 1951 PunJ 257 (DB). 


SECTION 10 


_Ss. 10. 5. 7 and 8 — Scheduled and non- 

scheduled Gurdwaras — Claim to properties — 
Procedure indicated. Sec Punjab Sikh Gurdwaras 
Act (8 of 1925), S. 5. AIR 1951 PunJ 257 (DB). 


SECTION 17 


--Ss. 17, 7 and 18 — Applicability of S. 18I — 

Properties claimed under S. 7 — Notification 
under S. 17. has no reference to such chum. bee 
Punjab Sikh Gurdwaras Act (8 of 1925), a. '• 

AIR 1951 PunJ 257 (DB). 


SECTION 18 


-Ss. 18. 7 and 17 — Applicability of S 18— 

Properties claimed under S. 7 — Notification 
under S. 17. has no reference to such claim. See 
Punjab Sikh Gurdwaras Act (8 of 192a). S. 7. 

AIR 1951 PunJ 257 (DB). 


SECTION 25-A 

©-S. 25-A — ‘Dale ol the constitution of the 

Committee’. 

Sub-section (2) of section 88, Sikh Gurdwaras 
Act provides with reference to committees under 
section 85 that as soon as all the members de¬ 
scribed therein have been elected or co-opted, the 
fact should be duly notified, and also declares 
in clear and categorical terms that the date of 
the publication of the notification shall be deem¬ 
ed to be the date of the constitution of the 
committee. In the face of the deeming provi¬ 
sion relating to those committees it is not per¬ 
missible to impute to such a committee nnv other 
date as the date of its constitution for any of 
the purposes of the Act and to imply an excep¬ 
tion and an addendum to the specific deeming 
provision. This would be legislating. 

The committee for all the Gurdwaras situated* 
within the Municipal limits of Amritsar was con¬ 
stituted prior to the year 1930 and this committee 
also became the committee concerned with the 
Gurdwara Bunga Sarkar which is located within 
the Municipal limits to Amritsar. It cannot be 
said that this committee became concerned with 
the Gurdwara Bunga Sarkar only from the date 
when the notification under S. 17 was issued, 
i.c., from the 3rd March, 1937. The date of 
the notification under S. 17 could not in respect 
of such Gurdwara be deemed to be the date ot 
the constitution of the committee concerned for 
the purposes of S. 25-A. Shiromani Gurdwara 
Parbandhak Committee v. Sardar Raghubir Singh, 
57 PunJ LR 264: 1955 SCJ 466: (1955) 2 SCR 
67: AIR 1955 SC 455 (458) (Pr 3). 

-S. 25-A — Condition precedent to suit under 

section. 

A decision that a right, title or interest in im¬ 
movable property belongs to a Sikh Gurdwara- 
is a condition precedent to a suit under S. 25-A 
and if there is no such decision in favour of the 
plaintiffs the suit is incompetent. AIR 1951 Simla* 
257 (268) (PI F) (Pr 46) (DB). 

-S. 25-A — Terminus a quo under section. 

The terminus a quo under S. 25-A is the date 
of the decision or the date of the constitution or 
the committee. Where the suit is brought more 
than one year after the dale of the decision and 
the date of the constitution of the committee was- 
before that date, the terminus a quo cannot be 
taken to be the dale when the committee formed 
under S. 85 (2) took charge of the Gurdwara in 
dispute and began to function under S. 41. Ain 
1951 Simla 257 (274) (PI M) (Pr 80) (DB). 


SECTION 29 

_S, 29 (2) — Applicability — Bar of Jurls- 

'hT exclusion of* jurisdiction of the Civil Court 
respect of a suit or an issue which is normal- 
within its competence can be brought about 
v bv clear and unambiguous language or bv 
necessary implication thereof, 
a S 29 (2) of the Punjab Sikh Gurdwaras 
n the clause “unless and until it hj. Jg 
ided under the provisions of S 16 that sue 
•dwara should not be declared a Sikh Gur 
ira” applies to a situation where proceedings 

SSK,It 2TS2ZSJS M 

srsjs tmszt irs » 

s ms 
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issue by the Tribunal under prescribed machin¬ 
ery of the Act. Shiromani Gurdwara Parbandhak 
Committee. Amritsar v. Raja Shiv Rattan Dev 
Singh, (1955 ) 2 SCR G7: ILR (1955) Punl 1108: 
AIR 1965 SC 576 (580) (Pi B) (Pr 8). 

——S. 29 (2) — Question whether Gurdwara is 
Sikh Gurdwara — Determination of question by 
Civil Court is not barred bv section — Civil 
P. C. (19081, S. 9. AIR 1950 East Punl 338 (344, 
345) (Pt C) (Prs 25. 31) (DB). 

SECTION 31 


SECTION 37 


S. 31 (2) Question whether Gurdwara Is 
Sikh Gurdwara — Civil Court's Jurisdiction lo 
determine question — Civil P. C. (1908), S. 9. 

The Act contemplates the determination by a 
Civil Court of the question whether a Gurdwara 
is or is not a Sikh Gurdwara. whether the pro¬ 
perly claimed under S. 10 docs or does not 
belong to (he claimants, and whether compensa- 
' 0 " — c »nnoI be given to a claimant. AIR 

1950 East PunJ 338 (345) (Pt D) (Pr 28) (DB). 

SECTION 36 

® ~ ® s ' 38 \ 37 — Scope and effect ol — Pro- 
perty claimed by Gurdwara under S. 3 — Rival 

of* Trth by ? ?u d . K ~ Consolidation — Finding 
of TrHmnai that properly was wakf property 
under management of B as descendant of one S 

I & B «»"*« « for possession 

S „nH f „ P u Cad ,bal B Wfls no * descendant of 
S and as such not entitled to maintain suit. 

,ion hC 3 bP ? e ? h in *«« notified under Sec- 

non 3 of the Punjab Sikh Gurdwaras Act as 

C P (o%nnr ai T^ by K lhe t G ° ,den Te “Pk- This 
led to four claims by J. D. K. and B ill nf 

a B-i cfwS'Lrt 

r^cin T P° ss cssion and that of his an 

berlv Vft S3g. 

r«ja s“3Sh ‘ °B'. ,he f e . sccndan,s , of the Maha- 

ssSrs# i 

AW a Si, 1 h n CrSI ” eh became . nnal - B ‘hen 

TKa ‘. possession and ejectment nf tf 
whethT R° n for determination in su it w?* 

« th h e er de K sce W ndanf eb 0 ? r 9 h d *7*1 den >' in « K «fi 

view of \hJ a — f Skcrsmgh in the bunga in 
•he High Court"* 0 “ ° f lhC ,ribunal nn d that of 

noM& open t anv r ^ 36 and 37 » would 
sion which win nS “ rt . n .u W 10 cive a deci- 
tribunal and, therefor? T* lhe j e u ision of ,hc 
Sections 36 37 nf »k Y 0S r ^ e ^ arre <l under 
Question whether B JJ? fr ° m raisi "* 

at z&d&Fpsi ,t s s 

a* *'»■»“ sc ws ,a 

ksss anssT «Wi£i£ 

"• 1 w w kh A.R d M! &?(!%?'■ **- 


®-Ss. 37, 30 — Scope and effect of — Pro¬ 

perty claimed by Gurdwara under S. 3 — Rival 
claims by B ank K — Consolidation — Finding 
of tribunal that property was wakf property 
under management of B as descendant of one S 
Subsequent suit by B against K for possession 
K cannot plead that B was not descendant of 
S and as such not entitled to maintain suit — 
See Punjab Sikh Gurdwaras Act {3 of 1925). Sec¬ 
tion 30. AIR 1967 SC 487. 

- Ss. 37, 7 (3) — Section 7 (3) when becomes 
bar — Declaration by Gurdwaras Tribunal that 
certain Bunga is private property — Jurisdiction 
o! Court to reagitate question is barred — Act 
is also not applicable. See Punjab Sikh Cur- 
,1925} ’ S - 7 < 3 >- AIR 1^50 East PunJ 

odo (Ud), 

--S. 37 — Tribunal, If Court. 

The Tribunal under lhe Act is a Court within 
the meaning of that word as used in S 37 of 
the Act, which has all the attributes of a Court 
and exercises judicial powers but is only a Court 
of a 'juried and special jurisdiction. AIR 1951 
Simla 2o/ (2/0) (Pt H) (Pr 64) (DB). 

—-S. 37 — Proceedings under S. 5 — Compro¬ 
mise decree — Subsequent suit under S. 25-A — 
Bar of suit — Civil P. C. (1908), S. 11. 

n 'L C , 0m a r ° mise , aud a dccrce P asscd ‘hereon in 
a proceeding under S. 5 of the Act will bar a 

twien au ih lt SU ‘ l unde - S - 25 - A of ‘he Act be- 
hscen the same parties under S. 37. Even if 

rxriJ-Li IU r docs no * in terms apply the 
Simla 257 WflNpVl “‘(V’S)7 dB)’. ^ 1951 

SECTION 41 

77 Section 41 is merely directory and 

inn iR p 3i"E'B,. A,B ,951 s "”'” 257 (272 ' 

41 i “ Proceedings under S. 6 of Act — 

SrtTi - -- B 

s '5 h of C |he d Ie, C r, Pr0mise u ia n proceeding under 

v *= 

xr h b »r„"s 'ffbSTf'if ® 

S. 25-A of the Act: V ,he Com *“tec under 

of owimhip nC no h r Cr t he C of ,he 0Uesliun 

>n any way militated againsf ^41 LTPh* e ^ Cnt 
mittee was estopped from and 

promise and could not aX for • ,hc com * 

Property on the ground of it! LP • ess,0n of ‘he 
Gurdwara as it induced bcIon K l “* to a Sikh 

[-bed. AIR ,051 Slmia 257 ft % 

SECTION 52 

^nol^olTelfd^n^nsrAH^M‘of‘f, 5 ® 1 Ac ‘ 

t on — Constitution of interim' r° lhe Constiu- 
Uon 148-It - Do “ Board under Scc- 

m r r e, !? ious ma “er by noTs u ,0 Jn'erference 
of India, Art. 26). See p,?„- ^ h *~ ‘Constitution 
Act (8 of 1925) nm s, kh Gurdwaras 

AIR 1959 PunJ 023 (DB)!^ 195911 S - W8-B* 
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SECTION 64 

--S. 64 — Member of board getting scholar¬ 
ship lor his son — Held there was no derelic¬ 
tion of duty within S. 142. See Punjab Sikh 
Gurdwarns Act (8 of 1925), S. 142. (1957) 59 

Pun LR 410. 

SECTION 85 

-S. 85 (2) — Member of board getting scholar¬ 
ship lor his son — Held there was no derelic¬ 
tion of duty within S. 142. See Punjab Sikh 
Gurd warns Act (8 of 1925), S. 142. (1957) 59 

Puu LR 410. 

SECTION 89 

-Ss. 89, 96 (1) and 146 — By-election — 

Power of Stale Government to interfere retros¬ 
pectively with process of election after changing 
limit oi constituency — (Sikh Gurdwaras Com¬ 
mittee Election Rules (1954), R. 4). 

The proviso to S. 89 (1) of the Act certainly 
grants powers to the Government to alter the 
local limits of the constituency but this altera¬ 
tion cannot be held to operate retrospectively 
so as by itself to reopen the proceedings which 
have already been taken in pursuance of the 
notice calling upon the constituency to elect 
members of the Committee. Such an alteration 
can only operate prospectively. There is no pro¬ 
vision of the Act or of the Rules under which 
the Elections Commissioner or the Stale Gov¬ 
ernment is empowered after various steps in the 
process of election have been duly and properly 
taken, to ignore or cancel them and to order a 
fresh election to be held on the-basis of the 
altered constituency. In the absence of an ex¬ 
press provision of law or of binding authority or 
of some other compelling reason of the provi¬ 
sions of the proviso to section 89 (1) and of sub¬ 
rule (3f of R. 4 cannot he construed in such a 
way as to confer by implication such extraor¬ 
dinary and uncontrolled power on the Govern¬ 
ment to interfere retrospectively with the pro¬ 
cess of election. 60 Pun LR 148: ILR (I®59) 
Punj 67: AIR I960 PunJ 24 (26, 2/) (Prs 10, 11, 
12) (DB). 

SECTION 96 

_S. 96 (1) — Rules under S. 146. R. 4 — By- 

clcction under S. 96 (1) - State Government 
has power to interfere retrospectively with pro¬ 
cess of election after changing limits of consti¬ 
tuency — (Sikh Gurdwaras Committee Election 
Rules (1934), Rule 4). See Punjab Sikh Gur¬ 
dwaras Act (8 of 1925). S. 89. AIR 1959 Punj 
24 (DB). 

SECTION 142 

_S. 142 — Applicability — Petition by clerk on 

ground that his transfer was abuse of powers of 
Secretary — Held, Gurdwara Judicial Commissioner 
had no jurisdiction to entertain it (1962) G4 Pun 
LR 446: ILR (1962) 2 Punj 111. 

_S 142 — Scope — Abuse of position by 

President or Vice-President — Amounts to abuse 
as member of committee. 

Section 142 includes malfeasance, misfeasance or 
misconduct of a member not merely in his capacity 
as a member but also in his capacity as prudent 

or vice-president of the committee of management 

The viesv that when a member in his capacity as 
a member is elected as president to or vee-presr 
dent and lie abuses his position as such, it would 


not amount to an abuse of position as a membej 
of the committee is wrong. A member only gets 
some added powers when he is elected as president 
or vice-president and when he abuses those powers, 
it would amount to abuse of powers as a member. 
(1960) 62 Pun LR 906. 

-Ss. 142, 64 and 85 (2) — Member of board 

getting scholarship for his son —Held there was 
no dereliction of duty within S. 142. 

The petitioner made an application against on o 
R to the Judicial Commission under S. 142, Sikh 
Gurdwaras Act for recovery of money and for oilier 
reliefs on the allegation that he had by abusing 
his powers as a member of the Board received 
monetary advantage of Rs. 610 which was paid 
to his son by way of cash grants from the fund.* 
of the S. G. P. C. and he had thereby incurred dis¬ 
ability given under Section 142 of the Sikh Gurd¬ 
waras Act. 

The whole of the evidence led by the parties 
disclosed that the scholarships were given by the 
Executive Committee of which II was neither a 
member nor was it shown that he had in any way 
influenced the exercise of the discretion. 

Held, that though it may be said that it is not 
right for sons of members to get scholarships from 
the S.G.P.C. but an impropriety of this kind wil) 
hardly come within dereliction of duty imposed by 
Sec. 142, Sikh Gurdwaras Act. Merely because 
some payments were made before the annua) 
General Meeting cannot necessarily lead to the 
conclusion that H got the scholarship for his son 
as a price for voting for a certain person or a set 
of persons for which there is neither proof nor 
does anything on the record lead to that inference. 

According to Section 64 the Executive Com¬ 
mittee of the Board of which the appellant was not 
a member has all the powers conferred on the 
Board itself, and the words in the section arc, shall 
exercise, and therefore it cannot be said that any 
power exercised by the Committee of the Board 
was power exercised by the Board ltsdf for * 
purposes of taking action under Section 14^. (1907; 
59 Pun LR 410: ILR (1957) Punj 605. 

SECTION 140 

_S § 146 — Rules under R. 4 — By-election 

State Government has power to interfere relr0S P? c " 
lively with process of election after’ cha ?J"jp 
limits of constituency. See Piuijab Sikh „ .i*. 
“ Act (8 of 1925), S. 89. AIR 19o9 Pun, 24 

(DB) ' SECTION 14S-B 

f_ s i 4 §_B — Validity — Principle of direct 

election ’ on universal denominational suffra |® . 

U matter of religion - (Constitution of India, 

Al Section 148-B of the Punjab Sikh Gurdwaras 

ii 

temporary measure, some more 
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members into the Board by Cl. (a) of sub-sec. (1) 
thereof and further introduces the election of 
thirty-five Sikhs (from the Pepsu area) into the 
Board by means of an indirect method, that is, by 
a limited Sikh electorate, the members of which 
electorate arc in their turn elected by Sikhs as well 
as non-Sikhs, it must he proved not merely that 
some provisions of the principal Act refer to matters 
of religion but that the introduction of new mem¬ 
bers into the Board in respect of the extended terri¬ 
tories of the Pepsu area, in the manner envisaged 
by Sec. 148-B, violates by itself the right of the 
Sikhs in a matter of religion. 

The principle of direct election on universal 
denominational suffrage cannot be raised to the 
pedestal of religion within the meaning of Art. 26 
(b) of the Constitution. So also any restrictions 
which the principal Act or the rules made there¬ 
under may impose in the matter of election or the 
exercise of the vote, such as, restrictions with re¬ 
gard to the age of the voter, etc. Obviously, these 
are not matters of religion and to treat these as 
matters of religion is tantamount to confusing 
religion with current politics. 

The principal Act contained a provision before 
1953 for nomination of 12 members by the Raj- 
pramukh of Pepsu and after 1953, the co-opted 
members included twelve residents of Pepsu. By 
an order of the Maharaja of Patiala the Interim 
Gurdwara Board, Patiala, was constituted to look 
after certain Curdwaras of the Pepsu area, and 
after merger the appointment was made by the 
Governor of the Punjab. Under Sec. 148-A which 
was also added to the principal Act by the amend¬ 
s's. Act of 1959 the Interim Gurdwara Board, 
Patiala, has ceased to function, and under S. 148-B 
(1) (a) the memebers of the Interim Board, Patiala, 
have become members of the Board constituted 
under Sec. 43. The designation of such members, 
as an interim measure, to represent those Gurd- 
waras in the Pepsu area which they were actually 
managing is not violative of any fundamental right; 
nor does the non-application of the disqualifications 
stated in Ss. 45 and 46 of the Act to these mem¬ 
bers advance the case of the petitioners any further. 
Ine circumstance that some members of the elec- 
torate detailed in Sec. 148-B (2) are in their turn 
elected by constituencies of Sikhs and non-Sikhs 
is far too remote and indirect to constitute an 
infringement of freedom of religion. The members 
ot the electorate itself are all Sikhs and they have 
to elect thirty-five Sikhs. Unless one proceeds 
mechanically on mere abstract considerations, there 
is no real basis for the contention that non-Sikhs 
“ n , “ «ny w«y influence the Board. It cannot be 
said that Sikh Sarpanches and Naya Pradhans are 
m the service of Government or that their inclusion 
as members of the electorate violates the right of 
^er Art. 28 (b) of the Constitution. 
(Kl of Pun >' ab . U959) SCJ 1115: 

S sr i 1959) Sup P (2 > SCR 499 = AIR 

1859 SC 860 (866, 867) (Pt C) (Prs 9, 10, 11, 12). 

“TT-Ss. 148-B and 52 (ns amended in 1959) — 
SHE ~ offends “gainst Art. 26 of the Con- 
matter kt, ** an l? 1 l, t nls *° interference In religious 
S- 28) y n ° n ' SikhS “ (Constitution of India, 

^ Sikh Gurdwaros Act. 

offS’ds * de !? by the Amending Act of 1959, 
nendj against Art 26 of the Constitution as it 


131* 

interferes with the right of a religious denomination- 
to manage its own affairs and to administer its pro¬ 
perty cannot be accepted. The election of 35 new 
members of the interim Board under Sec. 148-B (2) 
does not amount to interference in Sikh religious 
affairs by non-Sikhs it being perfectly dear that 
none of the electors and none of the members of 
the Board can ever be a non-Sikh. The introduc¬ 
tion of the nominees of the Governor in the interim 
Board does not offend against the right of Sikhs 
to manage their own religous affairs: AIR 1954 
SC 282 and AIR 1954 SC 388, Distinguished. 

The Act does not contemplate that anvbody 
suffering from any of the disabilities mentioned in- 
See. 45 or S. 46 can remain a member of the 
Board and no question of any discrimination there¬ 
fore arises. Regarding the members to be now 
elected the rules framed by the Governor have 
further clarified this matter, and R. 5 provides for 
the nomination of a candidate for election only of 
a person not ineligible for membership of 'the 
Board under the provisions of sub-secs. (1), (2-A) 
and (3) of Sec. 4o of the Act so that nobody 
suirenng from any disability contained in the Act 
stand for election. 61 Punj LR 620: ELR U939) 
Punj 1373: AIR 1959 Punj 623 (624, 625) (Pt A) 
(Prs 4, 5, 6) (DB). 

PUNJAB SMALL TOWNS ACT (2 OF 1921) 
See under Municipalities. 

PUNJAB SMALL TOWNS APPOINTMENT 
SUSPENSION AND DISMISSAL RULES 
„ , (1925) 

See under Municipalities. 

PUNJAB SMALL TOWNS BUSINESS 

c , «ULES (1924) 

See under Municipalities. 

PUNJAB SPECIAL POWERS (PRESS) 

ACT (38 OF 1956) 

SECTION 2 

fc? r “ -~ ,a o 

om 1957 s 1c of India ' *-*• I9 - 

rn S to 2 ?i? i 1 } 7~r> Constitution of India, Arts. 19- 

of restrictions ^t V 2 ( 19 ~ Reasonableness, 

ot restrictions — Test of — S. 2 must be held to. 

have imposed reasonable restrictions on exercise of 

nghts under Arts. 19 (1) ( a ) and 19 m Lie!. 

Constitution of India, Art. 19 (1) (a)! AJLR 1957 


nmn,. !' 2 ~ DeIe « ation of discretion to State Gov- 

SECTION 3 

See h, Co 0 n n Ht U d 0n 

mr se m of Indi “’ 19 <« <»>• 
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of restrictions — Test of — S. 3 held ultra vires 
State Legislature. See Constitution of India, Art. 19 
(1) (a). AIR 1957 SC 896. 

®-S. 3 — Delegation of discretion to State 

Government or its executives — Section not invalid 
as conferring wide powers. See Constitution of 
India, Art. 245. AIR 1957 SC 896. 

PUNJAB STATE AID TO INDUSTRIES 
ACT (5 OF 1935) 

SECTION 20 

-S. 20—Priority of State Debt—Debt secured by 

mortgage deed but not registered under S. 125 — 
State not entitled to preferential treatment — Can¬ 
not recover as arrears of land revenue. See Com¬ 
panies Act (1956), S. 530. AIR 1962 Punj 519. 

SECTION 35 


<9-S. 35 — Section is not repugnant to Art. 14 

of the Constitution. See Constitution of India, 
Art. 14. AIR 1959 Punj 19 (FB). 

PUNJAB STATE LEGISLATURE (DELEGA¬ 
TION OF POWERS) ACT (CENTRAL 
ACT 46 OF 1951) 

SECTION 1 

_S. 1 _ President’s Proclamation dated 20-6- 

1951 and passing of Punjab Act 46 of 1951 
Subject to certain conditions, powers and functions 
of Punjab Legislature held transferred to Presi¬ 
dent. See Punjab Pure Food Act (8 of 1929), S. 22 
(2) (f). AIR 1955 NUC (Punj) 4965 (DB). 

PUNJAB SUPPRESSION OF IMMORAL 
TRAFFIC ACT (4 OF 1935) 

SECTION 5 


_S. 5 — Evidence of only one visit to woman 

_ Conviction held not proper. 

Where in a case under Sec. 5, all that the pro¬ 
secution evidence showed was that on one occasion 
he witness went to the house of the woman, paid 
Rs 10 to her husband and had sexual intercourse 
,vith her. Held, that it was not proved that fee 
accused knowingly lived wholly or in part on the 
.amines of prostitution of his wife and he was en- 
itled to acquittal. (The practice of getting persons 
o go and commit sexual intercourse with wives of 
poor persons in order to prove offences under Sup¬ 
pression of Immoral Traffic Act deprecated). ILR 
1956) Punj 1371. 

PUNJAB TAHS1LDARI RULES (1932) 
RULE 1 

*_R 1 _ Punjab Land Revenue Act (17 of 

Ss 9 and 28 — Rules under — Rules con- 

219. 

_o 1 _ Scope — Amendment of, by Adapta- 

Knn Order 1937 — Rules held, continued to be 
Si force - Powers of Financial Commissioner not 


affected. See Punjab Land Revenue Act (17 oi 
1887), S. 9. AIR 1960 Punj 168 (DB). 

RULE 7 

•-R. 7 (as applied to former State of Pepsu) 

— Reduction in rank — Punjab Tahsildari Rules 
(as applied to former State of Pepsu), R. 7—Offi¬ 
ciating Tahsildars in State of Pepsu confirmed as 
Tahsildars although no posts were available foi 
confirmation — Supernumerary posts of Tahsildars 
created subsequently by Rajpramukh of Pepsu to 
provide liens for confirmed Tahsildars — Merger of 
Pepsu with Punjab under States Reorganization 
Act — Subsequent order of successor (Punjab) Gov¬ 
ernment, cancelling previous order of confirmation 
—Validity— Art. 311 (2) not attracted—Successor 
Government competent under Sec. 116 (2) of the 
States Reorganization Act to deprive respondents 
of status of permanent Tahsildars. See Constitution 
of India, Art. 311 (2). AIR 1964 SC 521. 

PUNJAB TENANCY ACT (16 OF 1887) 

See under Tenancy Laws. 

PUNJAB TEXTILES AND SUGAR (EXIST¬ 
ING STOCKS) PURCHASE TAX AND 
MISCELLANEOUS PROVISIONS ACT 

(8 OF 1958) 

SECTION 6 


-Ss. 6 and 8 — Assessee filing return of exist¬ 
ing stock within contemplation of Punjab Ordi¬ 
nance No. 9 of 1957 on 28-1-58 and depositing cer¬ 
tain sum on 28-3-58 on basis of return—Assessing 
authority issuing statutory notice to assessee on 
6-6-1958 requiring his appearance on 19-6-58 — 
Legal representative of assessee appearing and 
praying for adjournment — Subsequent assessment 
on 29-11-1961 — Assessing authority contending 
that assessment was under S. 6 — Held, assess¬ 
ment was not vitiated by any patent error of law. 
(1903) 65 Pun LR 831. 


SECTION 8 

_S s — If refusal to disallow composition is 

not contrary to law. then it cannot be described to 
be manifestly unjust. Conshtution of India, 
Art 226. (1963) 65 Pun LR 831. 


SECTION 14 

—S 14 (2) — Sec. 14 (2) does not in terms pro- 
,it ‘disposal of appeal without payment of tax 
;essed, if dealer satisfies appellate authority hu 
ibility to pay same. (1963) 65 Pun LR 831. 

PUNJAB TOBACCO VEND FEES ACT 
(12 OF 1954) 

SECTION 1 

_S 1 — Two taxes on same commodity by 

rlier and later Acts — Repeal of earlier Act by 
er Act not to be implied. See I" te |£ r 5 latum 
itutes — Tax Laws. AIR 1962 SC 745. 

_S 1 — Act is valid. See Constitution of India, 

t. 19 (1) (g>. AIR 1967 Punj 45 (DB). 
[Overruled in AIR 1962 Pun) 267 (FB J 


PUNJAB TOBACCO VEND FEES ACT (1954), S. 4 


1313 


SECTION 4 

-S. 4 — Imposition of fees — Imposition not 

in excess of — Purpose — Act and rules not 
invalid. See Constitution of India, Art. 19 (6). 
AIR 1957 Punj 45 (DB). 

[Overuled in AIR 1962 Punj 267 (FB).j 

-S. 4 — Imposition of fees — Fees received in 

treasury and not earmarked — Imposition does 
not cease to be of nature of fees. See Constitution 
of India, Art. 19 (6). AIR 1957 Punj 45 (DB). 
[Overruled in AIR 1962 Punj 267 (FB).] 

-S. 4 — Section is valid. See Constitution of 

India, Art. 14. /UR 1957 Punj 45 (DB). 

[Overruled on another point in AIR 1962 Punj 
267 (FB).] 

PUNJAB TOBACCO VEND FEES RULES 

(1955) 

RULE 4 

- R 4 — Imposition of fees — Imposition not 

in excess — Rule not invalid. See Constitution ol 
India, Art. 19 (6). AIR 1957 Punj 45 (DB). 
[Oven-ulcd in AIR 1962 Punj 267 (FB).] 

" ^ — Tax or fees — Income from licence 

fees under Punjab Act of 1954 — Income not 
earmarked — Imposition does not cease to be of 
nature of fees. See Constitution of India, Art. 19 
(6). AIR 1957 Punj 45 (DB). 

[Overruled in AIR 1962 Punj 267 (FB).] 

[ ^ — Classification of and discrimination 

between dealers — Rule held to I»e valid. See 

Constitution of India, Art. 14. AIR 1957 Punj 45 
(DB). 

[Overruled on another point in AIR 1962 Puni 
267 (FB).] 

PUNJAB TOWN IMPROVEMENT ACT 
o (4 OF 1922) 

See under Municipalities. 

PUNJAB TRADE EMPLOYEES ACT 
(10 OF 1940) 

SECTION 2 

-—-S. 2 (d) — Applicability _ Petitioner not 
working either in shop or clerical establishment — 
Rights to benefit of Act. 

Where the petitioner is on artisan working in a 
h ? is working neither in a shop 
0 r hc , said n ' i!ls nor in ,he clerical depart 
l, ’ ,. re f’ , the P orli on of the factory to which 
wlhfn !i* ached “ no * a commercial establishment 

i£2u? e .w a 5! n * of S - 2 (d, ‘ 11 follows as a con- 

orE, th f ihe , ,P eti tioner is not entitled to the 
privileges admissible under the Punjab Trade Em¬ 
ployees Act. (1957) 12 FLR 49 (Punj). 

'Thnn” ^ (p) — Scope — Expression 

or burin. C -> nUner . C l al establishment” and ‘Trade 
l>* ness ~ Meaning - Premises used as 

In market'Th' 0 ^ wherein goods me ant for sale 
° red and account thereof kept and 
correspondence with branch office also carried on 
premises are “Commercial establishment”. 

(pft £ i t i0n . of w «rd “shop” in S. 2 (1) 

expression W Trade . Em P lo >' ee s Act and the 

rVnl i 01 Tfade ° r b,,siness ' “ used in the 
tV °l- 12.] Fn.D. 83. 


definition of “shop” and of "commercial establish¬ 
ment” in Sec. 2 (1) (dl are broad and comprehen 
sive. The object of the Act is to limit the hours 
of work of shop assistants and commercial em¬ 
ployees and to make certain regulations concerning 
their holidays, wages and terms of service and 
being a welfare legislation the definitions of "shop" 
and "commercial establishment” have deliberately 
been couched in wide language, so that the human 
and l>eneficial purposes and the long-range social 
objective of the measure may be effectively accom¬ 
plished. Being an enactment responsive to the 
social and economic needs of the society, the word 
shop and the expression “commercial establish 
ment” have to be given a liberal meaning. AIR 
1955 SC 62. Dist.; (1938) I KB 715. (1954) 1 QB 
77. (1922) 1 KB 693. AIR 1924 Lah 213. AIR 1927 
Lah 328, AIR 1936 Cal 477, (1944) 1 KB 106 and 
AIR 1954 Mad 892, Ref. 

Certain premises occupied by a tea compan) 
wore used as godown-cum-office. Goods meant fo; 
sale in the market were received and stored thert 
and the account thereof was kept there. Correspon 
dence with the branch office of the company also 
used to be carried on in the premises. 

Held (hat the premises fell within the defini 
lion of “commercial establishment” in S. 2 (1) 
(d). ILR (1960) 1 Punj 639. 

[Overruled in AIR 1963 Punj 148 (FB).] 

SECTION 2-A 

•- s - 2 -A (as amended in 1943) — S. 2-A (1) 

docs not control S. 7 (1). See Punjab Trade Em- 

fe e co A «d I940) * S ‘ 7 (1) ‘ 52 Cri L J 1237: AIR 
oL 315. 

--S. 2-A —Scope of S. 2-A — S. 7 (1). Punjab 

t rade Employees Act does not contravene Art. 14 

MoS n i l i tuti0n ‘ See Constitution of India, Art. 14. 
(19oG) 58 Pun LR 528. 

SECTION 2-B 

—-S. 2-B — Scope of S. 2-B - S. 7 (1), Punjab 
Trade Employees Act does not contravene Art. 14 

011 Constitution of India. Art. 14. 
W956) 58 Pun LR 528. 

SECTION 2-C 

—-S. 2-C — Scope of S. 2-C — S. 7 (1), Punjab 
If r n E ^ P ° yeeS c Act does not contravene Art. 14 

a95« n "S'S e 5?r i,uUon ot u 

SECTION 7 

ZCu\l) W ~ V!jidi,y ~ Constitution of India, 

TJe legislation is in effect the exercise of social 

£ thC ma , nne J which harness should 

^,., arned on regulated in the interests of the 

t i buT’of'Int not mere ! y of those em pi«yeJ 

n it but ot all those engaged in it Th* 
imposed by the terms of S.7(1) fclwj«hT£ 
to secure this purpose and would, therefore be 
dearly saved by Art. 19(6) of the Constituting 
even m its application to the shops entirely con 
ducted by the owner and his family. > " 
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PUNJAB TRADE EMPLOYEES ACT (1940), S. 7 


Restrictions in regard to acts though innocent in 
themselves would be reasonable, if the same were 
necessary to secure the eliicient enforcement ot valid 
provisions. The inclusion of a reasonable margin to 
ensure effective enforcement will not stamp a law 
wi h the character of unconstiiu ionality as being 
unreasonable. The provisions of Sec. 7 (1) could, 
therefore, be justified as for securing administra'ive 
convenience and for the proper enforcement of it 
without evasion. AIR 1951 SC 315, Rel. on; ILR 
(1957) Punj 155, Affirmed. Manohar Lai v. Slate of 
Punjab, (1961) 2 SCJ 17: (1961) 2 Fac LR 107; 
(1961) 2 SCR 343: (1962) 1 SCR 265: (1961) 2 
Ker LR 109: 1961 Mad LJ (Cr) 385: (1961) 2 Andh 
WR (SC) 13: (1961) 2 Mad LJ (SC) 13: (1961) 2 
Lab LJ 67: 63 Punj LR 660: (1960-61) 19 FJR 
221: 1961 (1) Cr LJ 570: AIR 1961 SC 418 (419, 
420) (Prs 4, 5, 6). 

#-Ss. 7 (1) and 2-A (as amended in 1943) — 

S. 7 (1) is intra vires — Government of India Act 
(1935), Sch. VII, List II, Item 27 and List III, 
Item 27 — Constitution of India, Sch. VII, List II, 
Item 26 and List III, Items 24 and 33. 

The subject-matter of S. 7 (1) of the Punjab 
Trade Employees Act is covered by Sch. 7, List II, 
Item 27 and List III, Item 27 of the Government 
of India Act and as such is intra vires. 

The impugned section is a general one and ap¬ 
plies to all kinds of shops; that is to say, to those 
in which labour is employed as well as to those 
which are run by the owners and their families. 
The Act in which the section occurs is directed 
at regulating the hours of employment of persons 
who are employed in the business of shops or 
commercial establishments. Therefore, in so far as 
S. 7 covers establishments where labour is employ¬ 
ed, it is undoubtedly intra vires. 

Where a shop is run only by the owner and his 
son without employment of any labour, the mere 
fact that Cls. (i) and 0) of S. 2-A exempts persons 
employed in managerial capacity and the mem¬ 
bers of the family of the employer from the pur¬ 
view of the Act cannot give the owner or the son 
the right to keep the shop open on a close day. 
Even where the owner of the shop and the mana¬ 
ger are the same, the two capacities will have to 
be separated for purposes of S. 7 (1) under which 
the owner is obliged to close his shop one day 
in a week. S. 2-A (i) does not control S. 7(1). 

Consequently, where the son sells an article to 
a customer on a close day, the owner would be 
guilty under S. 16 read with S. 7 (1). 1951 SCJ 
475: (1951-52) 3 FJR 149: (1951) 2 Mad LJ 139: 
1951 All LJ 605: 1951 SCR 671: 52 Cri LJ 1237: 
1951 Mad WN 763: 1951 Mad WN (Cri) 1248: 
AIR 1951 SC 315 (316) (Prs 8, 9). 

-S. 7 — S. 7 (1) does not violate Art. 19(l)(g) 

of Constitution. See Constitution of India, Art. 19 
(1) (g). (1956) 58 Pun LR 528. 

PUNJAB UNIVERSITY ACT (EAST PUNJAB ACT 
7 OF 1947) 

SECTION 1 


1 _ Provincial Legislature held had autho- 

to pass Act — Government of India Act 
(1935), List II. En*ry 17. AIR 1952 Punj 395 (398) 
(Pt C) (Pr 17) (DB). 


rPv 


SECTION 15 


* S* 15 (2) — Scope — Directions of Chancel¬ 
lor would apply to both bye-elections and general 
elections. AIR 1955 NUC (Him Pra) 4517. 

-S. 15 (2) — Power of Chancellor to give 

directions is a statutory power — Court cannot 
go behind it and hold that it should not have 
been given — (Constitution of India, Art. 226). 
AIR 1955 NUC (Him Pra) 4517. 

-S. 15 (2) — Notification under, by Chancel¬ 
lor, dated 30th August, 1949, giving directions in 
connection with ‘forthcoming elections' — Con¬ 
struction — Held it did not apply to elections 
held three years after its issue. AIR 1955 NUC 
(Him Pra) 4517. 

SECTION 20 

-S. 20 (5), Regulation 6 — Procedure under, 

followed — Examinee not allowed to appear per¬ 
sonally — Validity of proceedings. 

The Senate has framed rules for dealing with 
a candidate who is found guilty of misconduct in 
the course of an examination and the procedure 
is laid down in Regulation 6 made under S. 20(5). 
East Punjab University Act. Where in a case this 
procedure was followed and the examinee was 
given an opportunity of being heard, the fact that 
he was not allowed to appear personally does not 
render the proceedings in any way invalid. The 
Act does not give the right of personal appear¬ 
ance to an examinee and such a right cannot he 
claimed on the ground that it is sanctioned by 
the principles of natural jus'ice. 54 PLR 485: 
ILR (1953) Punj 56: AIR 1952 Punj 395 (398 to 
400) (Pt B) (Prs 26, 27) (DB). 

-S. 20 (5), Regulation 6 — If ultra vires. 

Section 20 (5), East Punjab University Act, em¬ 
powers the Syndicate to delegate any of i s exe¬ 
cutive functions to the Vice-Chancellor or to the 
Sub-Commiilces appointed from among the mem¬ 
bers of the Syndicate, or to Committees appointed 
by it which may include persons who are not 
members of the Syndicate or to any other autho¬ 
rity or body constituted by the Act or Regula¬ 
tions. Regulation 6 framed under S. 20 (5) of 
the Act is, therefore, intra vires the authority that 
made the Regulation. 54 PLR 485: ILR (1953) 
Punj 56: AIR 1952 Punj 395 (400) (Pt E) (Pr 28) 
(DB). 

_Ss. 20, 31 and 33, Regn. 6 of Chap. Ill of 

Part II and Reg. 13 of Part IV — Decision ol 
University against delinquent student — Inter¬ 
ference — Jurisdiction of Civil Court. 

By the combined effect of Ss. 20, 31 and 33 of 
the East Punjab University Act and the Regulations 
made thereunder, i.e.. Regulation 6 of Chapter III 
of Part II and Regulation 13 of Part IV, the juris¬ 
diction to decide whether a student is guilty of 
any delinquency is a matter exclusively for the 
committee appointed by the Vice-Chancellor or by 
the Syndicate of the University, and merely be¬ 
cause the University comes to a wrong conclusion 
or even if the conclusion is against the weight o 
Ihe evidence, the decision is final. No suit, there¬ 
fore, lies to challenge the decision of the Univer¬ 
sity to take action against an erring student. (l»w 
54 Pun LR 369. 


PUNJAB UNIVERSITY ACT (E. 

-$s. 20 and 31, Regn. 6 of Chap. Ill of Parr 

II and Regns. 12 and 13 of Part IV — If ultra 
vires. 

Regulation G contained in Chapter III uf 
Part II which purports to have been made under 
5s. 20 (I) (c) and 3! (b), (c) of the East Punjab 
University Act. and Regns. 12 ami 13 contained in 
Part IV which have been made under S. 31 cat 
(hat Act, are intra vires of that Act. II952) 54 
Punj LR 309. 


• ACT 7 OF 1947), S. 20 1315 

Punj LR 992: AIR 1904 Punj 456 <4GI) tPt C) 
tl’r 101 (DRt. 

-S. 31 — Constitution uf India, Arts. 226 and 

—7 — Natural justice — Use of unfair means at 
examination — Inquiry proceedings — Proceed¬ 
ings are of quasi-judicia! nature — Regulations of 
University not prescribing any procedure — Prin¬ 
ciples c? natural justice should be followed. See 
Constitution of India, Art. 226. AIR 19G4 Punj 
327 «DB). 


-Ss. 20 and 31, Rcgn. G of Chap. Ill of Part 

II and Regns. 12 and 13 of Part IV — Right of 
erring candidate to personal hearing. 

There is no provisions in the East Punjab Uni¬ 
versity Act or in the Regulations made thereunder 
enjoining upon the University to give a personal 
hearing to any erring candidate before any action 
could be taken. That being so, the non-appear¬ 
ance of the candidate before the committee, the 
Vice-Chancellor or the Syndicate, will not invali¬ 
date a decision of the University which is other¬ 
wise valid. (1952) 54 Pun I.R 369. 

SECTION 24 

-S. 24 — Regulation I (iii) of 1962 — Peti¬ 
tioner passing B.A. examination — After lapse ol 
seven years petitioner’s result quashed on ground 
that he was ineligible to appear for B.A. examina¬ 
tion and allegation that certificate relied by him 
was false — Opportunity to prove innocence not 
given to him — Held, principles of natural justice 
were not observed and hence order should be can¬ 
celed. 1964 Cur LJ 373: GG Punj LR S73. 


SECTION 31 

~S. 31 - Regulations under Part D (vii), Reg... 
•>-U — Misconduct by college student—Discipli¬ 
nary proceedings — Principles uf natural justice 
T 1 "wcipal recording student’s statement, admit- 
ing allegations — Tutor, who witnessed incident, 
i< en i > mg student — Student not demanding 
cross-examination of witnesses or permission to 
produce witnesses — University ordering cancel la- 
ion of result on basis of Principal's report — 
* » tnt alleging violation of principles of natural 
instice — Held there was n<> violation. See 

456 (DB) ,>n ° f InJia ’ ArL m AIR lm Pim i 

—-S. 31 — Misconduct by University students— 

*? esirnbiIil >' of framing precise 
enquiries" 110 ***** ° f proccd,,rc {o <*"*"<* such 

, ,nere ah “ nce of Precise rules for en- 
nn Kv -l 0 .f ,TUSCOnduct b >' colle Be students mav 
Sum! , ! nUraCt . ,h . c chnlle,, « e " f failure of 
ft! offiL’ ne r r,helcss - for ,he guidance of 
Other r en T* C< l wi,h *«h enquiries, if for no 
•he desirnTri h °r F" ,v . ersi,> ' mi « ht well consider 
ifinite rot y r° f frur ? ,ng * ome n,ore precise and 
sion in r ? P roct ‘<l"re for the purpose. Deci- 

nnd wiTl! C l mnUerS must f ,K ‘ 8 ivcn in the spirit 
Tribunol \ -ik Sens ? of responsibility of a 

undeflected bv “ '° . ,netc 01,1 >' usHce * 

rice Fft. , J J pre,u<lice * " ,,e rcst or cap- 
serve « r • » purp0M? * »s ticcessarv to pre- 

judicial spirit I 'T I ? e , r nn<1 ,reat ,he ma,,p r in a 
find exnr£ ICI ? 1 P rocess cnn more easily 
vcril>in„ P ! n administrative sphere by pre- 

wrihing some rules of procedure or guidance. ‘ Gfl 


-$. 31 (2) (aj — Constitution uf India, Art. 

-26 — Other remedy open — Election disputes— 
Licet it in to Punjab University — Improper rejec¬ 
tion of nomination paper — Remedy under Uni¬ 
versity Regulations — No bar to writ proceedings, 
before electron is held. See Constitution of India, 
Art. 226. AIR 1961 Punj 194. 

S. 31 (2) (a) — Regulations framed under, 
Regn. 24 iii) — Scope — If mandatory. 

The provision in Regulation 24 about sending 
the nomination paper on the prescribed form 
under registered cover to the Returning Officer by 
name is merely of a directory nature and is not 
mandatory. Its non-compliance is not a defect of 
sucli a substantial nature as can justify the rejection 
of the nomination papers which satisfy all the other 
conditions which have been laid down by the 
legiilation. 

If the Registrar is the Returning Officer and the 
cover is addressed to him and it is received by 
him, there has been substantial compliance though 
technically and literally it may be said that the 
requirement had not been satisfied, ami the nomi¬ 
nation paper cannot be rejected on a ground of 
such inconsequential nature. 63 Pun LR 142: 
AIR 1961 Punj 194 (199, 200) (Pt B) (Prs 9, 10). 

—5. 31, Regns. G, 12, 13 — Regulations are 
mtra vires. 


i uc 


negu.auon o contained in Chap. Ill of 
tar II and Regulations 12 and 13 contained in 
tart IV are infra vires and are not beyond the 
powers ,,f the University under Ss. 20 and 31 of 
no East Punjab University Act 1947 IIR 

(Pr 5 I3) P (DB) 140: A,R 1953 Puni 3 (7) (Pt A > 


oTZ? * * ■ negns ‘ 13 — Student guilt, 
of delinquency m respect of examination—Ded- 
Mon rests entirely with University - Jurisdictio.: 
of Civil Courts is excluded — Principles of nntu- 
ral ,ust.ee - Applicability. 

By the combined effect of Ss. 20, 31 and 3,1 
«»f the East Punjab University Act and the Regu- 

ChT l'utf iTn ’t 'n‘ '!‘ e Nation 6 ol 
Uup ; III of art II and Regulation 13 of Part IV 

he jurisdiction to decide whether a student is 

Midty of any delinquency is a matter exclusively 

for the Committee appointed or bv the Vice- 

Chancellor or by the Syndicate of the UnivtiK 

Tim decision arrived at bv them under th* ™ '' 

take action against an erring student. * 
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PUNJAB UNIVERSITY ACT 

It is not necessary to give a personal hearing to 
a student against whom action is intended to he 
taken and in the very nature of things the Com¬ 
mittee cannot hold a trial as it is understood by 
lawyers nor can they take evidence which law¬ 
yers consider to be evidence. All they can do is 
to get statements of various persons for and 
against a complaint; and after considering them 
it is for them to give their honest and bona fide 
opinion. Once they do that, it is not challenge- 
able in a Court of law, and there is no offending 
of the concept of natural justice in the case. Case- 
law discussed. ILR (1953) Punj 140: AIR 1953 
Punj 3 (12, 13, 15) (Pt C) (Prs 36, 48, 49) (DB). 

-S. 31, Regulation 12 — If ultra vires. 

Regulation 12 was framed with proper autho¬ 
rity and, falling as it does within the scope of 
S. 31 (1), East Punjab University Act, is in every 
respect valid. It cannot be said that it was 
framed without proper authority merely because 
it purports to relate to S. 31 (2) (f). 54 PLR 4S5: 
ILR (1953) Punj 56: AIR 1952 Punj 395 (396, 
397, 398, 399) (Pt A) (Prs 4, 24, 25) (DB). 

-Ss. 31 and 20 — Reg. 6 of Chap. Ill of Part 

II and Regulations 12 and 13 of Part IV — 
Held not ultra vires of that Act. See 
East Punjab University Act (1947), S. 20. (1952) 
54 Pun LR 369. 

SECTION 33 

-Ss. 33, 31 and Regns. 6, 13 — Student guilty 

of delinquency in respect of examination — Deci¬ 
sion rests entirely with University — Jurisdiction 
of Civil Courts is excluded — Principles of natural 
justice should be followed — (Civil P. C. (1908), 
S. 9). See Punjab University Act (7 of 1947), 
S. 31. AIR 1953 Punj 3 (DB). 

-Ss. 33, 20 and 31 — Reg. 6 of Chap. Ill of 

Part II and Reg. 13 of Part IV — Decision of 
University against delinquent student — Inter¬ 
ference — Jurisdiction of Civil Court is barred. 
See East Punjab University Act (1947), S. 20. 
(1952) 54 Punj LR 369. 

PUNJAB UNIVERSITY ACT (35 OF 1961) 

REGULATION 7 

_Regn. 7, Cl. (1) — Petitioner refusing to com¬ 
ply with directions of respondent University — 
University passing order in writing disqualifying 
petitioner from examinership for three years — 
Petitioner not given opportunity to defend his 
caS e — Held, that action of University involved 
exercise of quasi-judicial functions and opportu¬ 
nity of being heard should have been given to 
petitioner — (Constitution of India, Art. 226) — 
Natural justice—Education. 1965 Cur LJ 197: 
ILR (1965) 1 Punj 704. 

PUNJAB UNIVERSITY CALENDAR (1961), 

PART I, RULE 10 

_Part I (1961), Rr. 10 and 11 — Using unfair 

means in examination — Suspected candidate not 
given opportunity to show cause against action to 
be taken against him on basis of report submitted 
by Superintendent in charge of Examination 
Controversy about facts reported by Superin- 


(E. P. ACT 7 OF 1947), S. 31 

tendent — Action disqualifying candidate held not 
valid. See Constitution of India, Art. 226. AIR 
1963 Punj 480. 

PUNJAB UNIVERSITY CALENDAR (1962) 
VOL. I (1962), REGULATION 12 

-(Vol. 1, 1962 Edn., pp. 89 and 97), Regula¬ 
tions 12 (c) (iii) and 21 (viii), 1 (i) — Power of 
Syndicate to quash result — Result of 'person 
who has not taken examination at which unfair 
means are used but who is guilty only of render¬ 
ing help from outside to candidate taking exami¬ 
nation, cannot be quashed. (1965) 1 Cur LJ 243. 
——(Vol. 1, 1962 Edn., p. 89), Regulation 12 (c) 
(iii) — Punishment under — Adverse finding 
without sufficient evidence — Order quashed — 
Institute —• Educational — Punishment for use 
of unfair means at examination — Domestic Tri¬ 
bunal. 

The domestic tribunals are as much governed 
by the rule of fair play and have to act on estab¬ 
lished principles and cannot possibly come to an 
adverse finding against a person, which is bound 
to result in ruining his career, without there 
being sufficient material in support of it. 1963 
CLJ (SC) 153 and 1964 Punj LR 852, Ref. 

Where the University authorities holding the 
petitioner guilty of having rendered help from 
outside the examination hall, to a candidate taking 
the examination, by sending a chit alleged to have 
been written by the petitioner and containing an 
answer to a certain question set at the examina¬ 
tion, passed an order disqualifying the petitioner 
for three years: 

Held, that the order was liable to be quashed. 
Even if it were taken that the chit did contain 
a part of the solution of the particular question 
the part contained in it, which might have been 
of help, was of a general nature and not specifi¬ 
cally meant as a solution to the question actually 
set and the authorities could not overlook the fact 
that the major portion of the chit contained irrele¬ 
vant matter, particularly in view of the fact that 
there was no evidence whatever indicating that 
the petitioner was outside the hall at or about 
the time of the examination or he sent the chit 
through the agency of any supervisor or other¬ 
wise. (1965) 1 Cur LJ 243. 

VOL. I (1962), REGN. 19 

_Vol. I, Regulation 19 — Vice-Chancellor when 

may give decision. 

Regulation 19 contemplates a decision by the 
Standing Committee alone and it is only when 
there arises any difference between the members 
of the Committee that the Vice-Chancellor can 
give a decision. 1965 Cur LJ 182 (Punj). 

VOL. I (1962), REGN. 21 

-(Vol. 1, 1962 Edn., pp. 89 and 97), Regula¬ 
tions 21 (viii), 1 (i) — Power of Syndicate to quash 
resu |t — Result of person who has not taken exa¬ 
mination at which unfair means are used but who 
is guilty only of rendering help from outside to 
candidate taking examination, cannot be quashed. 
See Punjab University Calendar (Vol. 1, 1962 Edn., 
pp. 89 and 97, Regulation 12 (c) (iii). (1965) 1 

Cur LJ 243. 
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PUNJAB UNIVERSITY REGULATIONS 
REGN. 6 

-Regns. 6, 12, 13—Regulations are infra virc<. 

Sec Punjab University Act (E. P. Act 7 of !917>. 
S. 31. AIR 1953 Punj 3 (DB>. 

-Regns. 6, 13 and Ss. 31, 33 — .Student guilty 

of delinquency in respect of examination — Deci¬ 
sion rests entirely with University — Jurisdiction 
of Civil Courts is excluded — Principles of natu¬ 
ral justice should be followed—(Civil P. C. 
(1908*, S. 9. Sec Punjab University Act (E. P. Act 
7 of 1947), S. 31. AIR 1953 Punj 3 (DB). 

REGN. 11 

#-Rcgn. 11 (c) — Malpractice by examinee— 

Enquiry into — Procedure to be followed by Uni¬ 
versity authorities — Right of examinee to be 
heard — Statement of examinee obtained first — 
Statements of Superintendent and Supervisor at 
examination centre obtained subsequently — No 
opportunity to rebut subsequent prejudicial state¬ 
ments of Superintendent and Supervisor given to 
examinee — Decision prejudicial to examinee 
taken on basis of Supervisor's and Superintendent’s 
statements — Rules of natural justice violated. 
See Constitution of India, Art. 226. AIR 1965 
Punj 120 (FB). 

REGN. 12 

-Regns. 12, 6, 13 are infra vires. See Punjab 
University Act (E. P. Act 7 of 1947), S. 31. AIR 
1953 Punj 3 (DB). 

REGN. 13 

- Regn. 13 (a) — Smuggling of answer-paper 
from outside by candidate at examination — Sub¬ 
sequent amendment of Regulation in 1964 — 
Candidate's case has to be determined according 
to old Regulations. (1965) 67 Punj LR 544. 


The University cannot be said to have acted 
against the principles of natural justice in not offer¬ 
ing the candidates an opportunity of showing 
cause before action is taken against them under 
Regulation 18 of the Punjab University'. The 
regulations of the Punjab University do not pro¬ 
vide for the issue of anv show-cause notice to a 
candidate before taking action against him in ac¬ 
cordance with the regulations of the University'. 
When a candidate offers himself for an examina¬ 
tion by the University, he is deemed to have sub¬ 
mitted himself to the jurisdiction of the Univer¬ 
sity and to have agreed to be bound by the regu¬ 
lations of that University. It is not possible for 
the High Court to read into the regulations some¬ 
thing which is not there on the basis of what is 
referred to as principles of natural justice*. AIR 
1957 Him Pra 31 (32) (Pt C) (Pr 8). 

REGN. 18-A 

-Regn. IS-A — Superintendent can expel a 

candidate — See Punjab University Regulations, 
.Regulation 18. AIR 1957 Him Pra 31. 

REGN. 23 

-Regn. 23 — Decision of Vice-Chancellor to be 

final ■— Court has no power to sit in judgment 
over it — Constitution of India, Arts. 226 and 
227. AIR 1955 NUC (Him Pra) 4517. 

REGN. 24 

-Regn. 24 — Decision of Election Tribunal 

under University Regulations is not open to inter¬ 
ference. See Constitution of India, Art. 226. 
AIR 1955 NUC (Him Pra) 4517. 

PUNJAB URBAN IMMOVABLE PROPERTY' 
TAX ACT (17 OF 1940) 

SECTION 1 


—-Regns. 13, 6, 12 are intra vires. See Punjab 
UmversUy Act (E. P. Act 7 of 1947), S. 31. AIR 
1053 Punj 3 (DB). 

-—Regns. 13, 6 and Ss. 31, 33 — Student guilty 
. deIln <Jucncy in respect of examination — Deci- 
S f°V C f S entircly with University — Jurisdiction 
. ywl Court is excluded — Principles of natural 
Co? shouM be followed—(Civil P. C. (1908). 
t Sce Pun J ab University Act (E. P. Act 7 

of 1947), S. 31. AIR 1953 Punj 3 (DB). 


REGN. 18 

tendent 8nS ^ nnc * ^ ^ — Powers of Superi 

Under Regulation 18 the onlv power vested 
buperintendent is to expel a candidate und 
*ne circumstances enumerated therein. If a 
IOn " as t0 be taken against the candidal 
" he ™ atl f r h as, obviously, to go to the Sync 
ti«n u? 4 IS ? bv,ous from the perusal of Regul 

(Pr 7) AIR 1957 Hi,n Prn 31 (32 > < p ‘ 

i 8 , — Unive «« l y taking action agair 

showing C ™ d,dal D . wi . ,h . out aff()r d'ng opportunity 
v ; 0 ] a ,„f oanso^-Princtplcs of natural justice — 
ated — (Constitution of India, Art. 226). 


1 — Extension to former Pepsu area by 
S 4 or Punjab Act (7 of 1957) is according to law. 
65 Punj LR 197: ILR (1963) 1 Punj 477: AIR 
1963 Punj 354 (358) (Pt F) (Prs 19, 20) (DB). 

Ss. 1 and 3 (2) — Act was not enacted as a 
temporary war measure and has not met a natu¬ 
ral death. 

The heading and the preamble of the Punjab 
Act 1, of 1940 do not show that it was a case 
ot a temporary statute made for a defined period 
amt as a war measure. Section 3 (2) of the Act 
rather clearly indicates the intention of the Legis¬ 
lature that the Act was not a war measure hut 
an ordinary piece of legislation to collect revenue. 
The statement of the object of the enactment of 
the A ct merely says that the Bill is fiscal, to raise 
additional revenue. AIR 1952 SC 1781 Rel on 
65 Pun LR 197: ILR (1963) I Punj 477- AIR 1963 
Punj 354 (358) (Pt C) (P r 21) (DB) 

|~~ Ss ' Jwi, 8 ,.— V. ,tra virps the Constitu- 

77 } ®)» 2 (o), 3 (3) and 4 (2) _ Not viola- 

live of Art. 14 of the Constitution as being discri¬ 
minatory - Ss. 1 ( 2)j 3 (3) and 4 (2) are 
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nature of conditional legislation which is not an 
abdication of legislative powers. 

Sections 1 (2), 2 (e), 3 (3) and 4 (2) of the Act 
are not discriminatory. The Act applies to urban 
immovable property and in itself crea'es no dis¬ 
crimination and the State Legislature is justified 
m legislating separately for a defined and known 
class of property, so that there is no discrimina¬ 
tion between urbanities and ruralities so far as 
provisions of this Act arc concerned. The power 
in most of these provisions is in the nature of 
conditional legislation which is not abdication of 
legislative powers, and on this ground these pro¬ 
visions are not ultra vires. AIR 1962 Punj 204, 
Rel. on. 65 Pun LR 197: ILR (1963) 1 Punj 477: 
AIR 1963 Punj 354 (359) (Pt J) (P r 24) (DB). 

-S. 1 — Property already taxed under Act 17 

of 1940 — Same can- be validly taxed again 
under Section 61 (1) (a) of Punjab Municipal 
Act. See Constitution of India, Art. 265. AIR 
1955 NUC (Punj) 3446. 

-S. 1 (2) — Necessity for extension of Act to 

levs* tax in included area. See Punjab Urban Im¬ 
movable Property Tax Act (17 of 1940), S. 3. AIR 
1954 Punj 18 (DB). 

SECTION 2 

-Ss. 2 (e), 1 (2), 3 (3) and 4 (2) — Not viola¬ 
tive of Art. 14 of the Constitution as being dis¬ 
criminatory — Sections 1 (2), 3 (3) and 4 (2) are 
in the nature of conditional legislation which is 
not an abdication of legislative powers. See Pun¬ 
jab Urban Immovable Property Tax Act (17 of 
1940), S. 1 (2). AIR 1963 Punj 354 (DB). 

-S. 2 (c) — Owner — Mortgagee in possession 

included in definition of owner. 65 Pun LR 197: 
ILR (1963) 1 Punj 477: AIR 1963 Punj 354 (357) 
(Pt A) (Pr 9) (DB). 

SECTION 3 

-Ss. 3 (3), 1 (2), 2 (c) and 4 (2) — 

Not violative of Art. 14 of the Constitution as 
being discriminator)' — Sections 1 (2), 3 (3) and 
4 (2) are in the nature of conditional legislation 
which is not an abdication of legislative powers. 
See Punjab Urban Immovable Property Tax Act 
(17 of 1940), S. 1 (2). AIR 1963 Punj 354 (DB). 
-Ss. 3 and 1 — Not ultra vires the Constitu¬ 
tion — Constitution of India, Arts. 13, 246, 254, 
265 and Sch. 7, List II. Item 49. Sec Punjab 
Urban Immovable Property Tax Act (17 of 1940), 
S. 1. AIR 1963 Punj 354 (DB). 

-Ss. 3, 5 and 7 (1) — Levy of property tax — 

Basis of. 

The basis of levy and charge of property tax 
Is “the annual value" of property and not gains 
and profits' derived from property — Nor is con¬ 
tractual rent basis of such charge — Fact that 
valuation list has to remain in force for a period 
of five years under S. 7 (1) does not affect this 
position — It cannot be contended that property 
tax should be levied on buildings and lands from 
which owners derive gains and profits only. 65 
Pun LR 197: ILR (1963) 1 Punj 477: AIR 1963 
Punj 354 (357) (Pt C) (Pr 15) (DB). 

-S. 3 — Double taxation — Charge and levy 

of property tax by State Government under S. 3. 


A * (17 of 19-10). and by Municipality 
under S. 61 (1) ( a ) of Punjab Act (3 of 1911) — 
Not unconstitutional as offending Art. 265. See 
Constitution of India, Art. 265. AIR 1963 Punj 354 
(DB). 

S. 3 (2) — Act was not enacted as a tempo¬ 
rary war measure and has not met a natural death. 
Sec Punjab Urban Immovable Properly Tax Ad 
(17 of 1940), Preamble. AIR 1963 Punj 354 (DB). 

S. 3 — Punjab Urban Immovable Property 
Tax Rules (1941), Rr. 4 (e), 4 <() — Scope of - 
Property subject to Urban Rent Restriction Act — 
Assessment of tax — Annual rental value is to be 
determined — Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), S. 4. 

Under Rr. 4 (c) and 4 (f) it is the actual gross 
annual rent earned or which could reasonably be 
earned in lespect of the property which will be¬ 
come the annual renting value. If the property' 
is subject to the provisions of the East Punjab 
Urban Rent Restriction Act, it cannot earn or can¬ 
not he reasonably expected to earn more renl 
than what that Act permits. Therefore, fixing the 
annual rent in disregard of the restrictions on en¬ 
hancement of rent by the East Punjab Urban Rent 
Restriction Act would be a violation of CIs. (e) 
and (0 of R. 4. Thus, it was incumbent on the 
assessing authority to determine the annual rental 
value for purposes of the assessment of the tax, 
with reference to the provisions of the East Punjab 
Urban Rent Restriction Act. ILR (1962) 2 Punj 
884. 

-Ss. 3 (1) and 73 — Scope and applicability— 

Debt due to State on account of property tax undci 
Punjab Urban Immovable Property Tax Act, 1940 
— Section 73 does not apply. See Civil P. C. 
(1908), S. 73. AIR 1961 Punj 292. 

-Ss. 3 and 1 (2) — Necessity for extension of 

Act to levy tax in included area. 

When by notification, dated the 24th of Janu¬ 
ary, 1950, the built-up area of Sanjauli was in¬ 
cluded within the area administered by the Simla 
Municipality for purposes of administration with 
e ffect from the 25th January, 1950, the Act came 
into force in Sanjauli. Therefore, the promulga¬ 
tion of notification under S. 1 (2) of the Act was not 
necessarv for lewing tax in Sanjauli under S. 3. 
ILR (1953) Punj 50: AIR 1954 Punj 18 (19) (Pt A) 
(Pr 4) (DB). 

SECTION 4 

A_S. 4 (1) (g) — Punjab Urban Immovable 

Property Tax Rules (1941), R. 18 - Exemption 
from properly tax — Buildings used for purpose 
of a factory — Conditions to be satisfied for get¬ 
ting benefit of exemption. 

Section 4 of the Punjab Urban Immovable Pro¬ 
perty Tax Act, 1940, provides that the tax shal 
not be levied in respect of the properties men¬ 
tioned in CIs. (a) to (g) of sub-sec. (1) hereof 
Clause (g) mentions “such buildings and land 
used for the purpose of a factory as may be pre¬ 
scribed”. "Prescribed’ has been defined as pre 
scribed by the rules made under the Act. Rule 1 
of the Punjab Urban Immovable Pr0 P e ^' 

Rules, that were framed by the Punjab Govern 
ment in 1941. prescribes buildings and lands 
the purpose of Cl. (g) of 8. 4 (1). 
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The effect of H. IS of l\w Pmijal' l-hhan Ini- 
movjble Properly Tax Rules. 194!, is lhat build¬ 
ings belonging to the proprietors of the factors 
will "e( the benefit ot exemption from taxation 
under’s. 4 of the Act, provided three conditions 
are satisfied, namely, (i> the building must be used 
(or the purpose of a factory; <.»«' the lactory must 
be one where a manufacturing process involving 
the use of power is being and has been carried 
on for a continuous period of six months; an" 
(iii) (a) no rent is being charged for the building; 
(b) it is not a godown outside the factory com¬ 
pound; or (c) it is no! a bungalow or house in¬ 
tended for or occupied by the managerial or supe¬ 
rior staff. State of Punjab v. British India Corpo¬ 
ration Ltd., (19C4) 1 SCA 522: 11964) 1 SCJ 571: 
(1964) 2 SCR 114: (1903) 2 SCWR 114: G5 Pun 
LR 727: 1903 Cur LJ (SC) 40: AIR 1963 SC 1459 
(1401) (Pt A) (Prs 1, 4). 

•_S. 4 (1) (g) — Punjab Urban Immovable 

Property Tax Rules (1941), R. IS (1) and (41 
Buildings used for the purpose of a factory — 
Tivo principles that determine use of building for 
purpose of factory — Building fulfilling require¬ 
ments of factory law and building used towards 
securing welfare of workmen employed in factory 

— All such buildings arc used for purpose of a 

factory. 

In this case the factory was one in which manu¬ 
facturing process involving the use of power was 
being and had been carried on for a continuous 
period of six months. Further, the building was 
not a godown outside the factors* compound nor 
was it a bungalow or house intended for or occu¬ 
pied by the managerial or superior stair. Such 
buildings consisted of the following units: (Da 
set of rooms used for indoor games by the mill 
employees; (2) one big hall used as the Gurkha 
Guards Club; (3) a set of rooms used as Officers* 
Club; (4 1 a set of rooms used as residential quar¬ 
ters by workers of the mills: and (5) a unit con¬ 
sisting of 200 quarters which had lx*cn allotted 
to workers of the factory for their occupation. 

Held, that the allotment of these buildings for 
the use of the workmen was made for a purpose 
which was necessary to the efficiency of the work¬ 
men, and thus the buildings were being used for 
Ihe purpose of a factory. (1942) 1 KB 53 Rcl. on. 
State of Punjab v. British India Corporation Ltd., 
(1964) 1 SCA 522: (1964) 1 SCJ 571: (1964) 2 
SCR 114: (1963) 2 SCWR 114: 65 Pun LR 727: 
1963 Cur LJ (SC) 40: AIR 1963 SC 1459 (1462, 
1463) (Pt B) (IVs 6, 7, 8, 9, 13, 14). 

•-S. 4 (1) (g) — Punjab Urban Immovable 

Property' Tax Rules (1941), R. 18 (4) (ii)—‘“Rent" 

— Meaning of — Word '‘rent" used in R. 18 (4) 
(ii) is in narrower sense of payment to landlord 
by a tenant and not in wider sense of money re¬ 
ceived for user of building on leave and licence— 
Where payment received is not rent in its nar¬ 
rower sense, property is exempt from assessment 
to tax under Act. State of Punjab v. British India 
Corporation Ltd., (1964) 1 SCA 522: (1964) 1 SCJ 
571; (1964) 2 SCR 114: (1963) 2 SCWR 114: 65 
Pun LR 727: 1963 Cur LJ (SC) 40: AIR 1963 SC 
1459 (1463, 1464) (Pt C) (Prs 15, 10, 17, 19, 20). 

~Ss. 4 (2), 1 (2), 2 (e), 3 (3) — Not violative 
ot Art. 14 of the Constitution as being discrimi¬ 
natory — Sections 1 (2), 3 (3) and 4 (2) are in 


llu- nature of conditional legislation which is not 
an abdication of legislative powers. See Pumab 
Urban Imcr...\ible Property Tax Act <li of 1J40>. 

S. 1 (2). AIR 19G3 Punj 354 tDB). 

_S. 4 (1) (i) — Buildings used for purposes of 

factory — Rent-free accommodation of workmen 
and club premises — Scope of R. IS of Rules 
framed under Act (Words and Phrases -- Rent) — 
(Transfer of Property Act (1SS2), S. 105). 

There is very little doubt that living <P ,lr <>xs 
intended for the use of workmen are buildings 
which are being used for (lie purpose of the fac¬ 
tors But a further question arises when, although 
the accommodation has been expressly made rent- 
free would become liable to tax because a small 
sum on account of conservancy and repairs is col¬ 
lected from the occupiers and that question must 
depend on whether the amount is rent. 

The expression Tent’ has not been defined in 
the Act The word ‘rent’ must be taken to mean 
only as a payment made by a tenant to his land¬ 
lord. Therefore, there must exist a relationship 
of landlord and tenant between the parties before 4 
the payment received by one and made by the 
other can fall within the definition of rent. A 
person occupying a workman's quarter is not a 
tenant and becomes a trespasser if he continues 
to occupy the premises after he ceases to be a 
workman. The amount paid by him on account 
of the conservancy and repairs was of the nature 
of a payment by a licensee for use and occupa‘ion 
and not rent because rent is consideration of the 
demise of the premises occupied. Therefore, the 
premises were not liable to be taxed. Cri. Revn. 
No. 245 of 1955 (Punj.), Rel. on; AIR 1957 SC 
309 and AIR 1951 Cal 126, Distinguished. 

As regards the club premises for which also no 
rent is charged, it must be held that it is a build¬ 
ing used for th^ purpose of the factory because 
the club contributes to the contentment of the 
workers and a contented workman produces more. 
The purpose of the factory must not be in cr- 
preted in the narrow sense of restricting it to (hr 
production and sale of the commodities produced 
by the factory. It must be given a slightly ex¬ 
tended meaning so as to take within its compass 
whatever is not an unnecessary luxury but ameni¬ 
ties and a certain amount of amusement which 
makes the workmen more contented and consc 
quently better workers. 1LR (1957) Punj 1840, 
-Ss. 4 (l)(f), Provisos (5) and (it), 24 (2) (k) - 

Rule 17 framed under S. 24 (2) (k) — No con¬ 
flict with S. 4 (1) (0, Provisos (i) and (ii). AIR 
1955 NUC (Punj) 4009. 

SECTION 5 

-Ss. 5 and 7 (1) — Levy of property tax — 

Basis of, indicated. See Punjab Urban Immovable 
Property Tax Act (17 of 1940), S. 3. AIR 1963 
Punj 354 (DB). 

SECTION 7 

-Ss. 7 (1), 3, 5 — Levy of property tax — 

Basis of, indicated. Sec Punjab Urban Immovable 
Property' Tax Act (17 of 1940), S. 3. AIR 1963 
Punj 354 (DB). 

—Ss. 7 and 9 — Amendment of valuation list. 
Assessing authority has power to make amend¬ 
ments in the valuation list prepared for a rating 
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area, so as to bring that list into accord with the 
circumstances arising out of the inclusion of a 
built-up area in that rating area. A separate 
valuation list is not required by law for the case 
comes within S. 9 of the Act. ILR (1953) Punj 
50: AIR 1954 Punj 18 (19) (Pt B) (Pr 5) (DB). 

SECTION 9 
-S. 9 — Scope. 

Power to make amendments in order to bring 
the valuation list in accord with the existing cir¬ 
cumstances given by the provisions of law con¬ 
tained in the opening part of S. 9 of the Act is 
not restricted by CIs. (a), (b) and (c) which men¬ 
tion cases that are merely illustrative. ILR (1953) 
Punj 50: AIR 1954 Punj 18 (19) (Pt C) (Pr 6) 
(DB). 

SECTION 10 

--Ss. 10, 24, Rr. 7, 20 — Order rejecting objec¬ 
tion — Appeal — Record not traceable — Failure 
to give proper notice — Effect — Issue of writ— 
(Constitution of India, Art. 226). 

Where a citizen is to be taxed it is highly de¬ 
sirable that his liability is fixed after affordng him 
an adequate opportunity of representing his case. 
To deprive him of such an opportunity, which has 
been expressly provided by statutory rules, cannot 
but result in failure of justice. The case must 
be heard in a judicial spirit and in accordance 
with the principles of substantial justice. 


^EiTWim 471 " AIR 1963 Puni 354 m 

— S. 16 — State’s right of priority — If restrict¬ 
ed. 

Section 16 merely provides a machinery and 
does not suggest that no other mode of realisation 
of the tax is permitted to the State. That section 
cannot have any bearing on the existence or ahridg- 
ment of the Stater right of priority in respect ol 
the debts due to it; AIR 1956 Cal 26, Rel. on; AIR 
1958 All 636, Disting. ILR (1960) 1 Punj 809: AIR 
1961 Punj 292 (295) (Pt D) (Pr 16). 

SECTION 18 

-S. 18 (1) — Notice before amending current 

valuation list. 

Notice under Sec. 18 (1) the Act as amended 
by East Punjab Act 33 of 1948, is not necessary 
to be given to the owner, occupier or lessee ol 
buildings or lands in the rating area in the case 
of an amendment in the current valuation list. ILR 
(1953) Punj 50: AIR 1954 Punj 18 (20) (Pt D) 
(Pr 7) (DB). 

SECTION 24 

-Ss. 24, 20 and Rr. 7, 20—Order rejecting ob¬ 
jection—Appeal—Record not traceable—Failure to 
give proper notice — Effect — Principles of natural 
justice not followed — Writ must be issued 
— (Constitution of India, Art. 226). See Punjab 
Urban Immovable Property Tax Act (17 of 1940), 
S. 10. AIR 1960 Punj 278. 


Where an appeal against an order rejecting 
objections to the assessment of tax on property 
was not being heard on account of non-supplv of 
copy of order which was not supplied because the 
record was not traceable in the office, and in spite 
of it, the appeal was disposed of ex parte with¬ 
out proper service of notice on the appellant as 
required by R. 20: 


-S. 24 (2) (k) — Rule 17 framed under —No 

conflict with Sec. 4 (1) (0, Provisos (i) and (ii). See 
Punjab Urban Immovable Property Tax Act (17 ol 
1940), S. 4 (1) (f), Provisos (i) and (ii). AIR 1955 
NUC (Punj) 4009. 

-S. 24 (2) (k) — Rules framed under, R. 17 — 

Object of — Rule is meant to prevent lengthy 
proceedings. AIR 1955 NUC (Punj) 4009. 


Held, that the disposal of appeal in these cir¬ 
cumstances was not in accordance with the rules 
of natural justice and the order must be quashed 
under Art. 226 of the Constitution. (2) Further, 
in case the original record was not traceable, then 
it was for the department to consider as to what 
steps should be taken to see that the assessee did 
not suffer on account of the loss of the record by 
the department, and no injustice was done to him 
on that account. Department directed to recon¬ 
struct the record and to grant copy of the order 
and failing that, to hold the entire assessment 
proceedings de novo. 61 Punj LR 905: AIR 1960 
Punj 278 (279, 280) (Pt A) (Prs 2, 3). 

SECTION 14 

_S. 14—Relates to recovery of tax from tenants 

— Does not apply to mortgagee of property — 
Notice to him under form C not necessary. 64 Pun 
LR 197: ILR (1963) 1 Punj 477: AIR 1963 Punj 
354 (357) (Pt B) (Pr 13) (DB). 

SECTION 16 

-S. 16 — Recovery' of property tax as arrears 

of land revenue under Punjab Land Revenue Act 

— Not repugnant to provisions of Constitution — 
Constitution of India, Art. 265. 65 Pun LR 197: 


PUNJAB URBAN IMMOVABLE PROPERTY 
TAX RULES (1941) 

RULE 4 

-Rr. 4 (c) and 4 (f) — Scope of — Property 

subject to Urban Rent Restriction Act — Assess 
ment of tax—Annual rental value is to be deter¬ 
mined. See Punjab Urban Immovable Property Tax 
Act (17 of 1940), S. 3. ILR (1962) 2 Punj 884. 

RULE 7 


-Rr. 7, 20, Ss. 10, 24 — Order rejecting objec 

ion — Appeal — Record not traceable — Failure 
o give proper notice — Effect — Principles ol 
atural justice not followed — Writ must be issu 
d — (Constitution of India, Art. 226). See Punjab 
Jrban Immovable Property Tax Act (17 of 1940 
i. 10. AIR 1960 Punj 278. 

RULE 18 


)-R. 18 — Exemption from property tax 

iuildings used for purpose of factory — Conditi 
i R. 18 has to be satisfied for getting benefit 
xemption. See Punjab Urban Immovable Prope 
ax Act (17 of 1940), S. 4 (1) (g). AIR 1903 
459. 


PUNJAB URBAN IMMOVABLE 

^ Rr * 18 (1) and IS (4) — Buildings u<ed fur 
(he purpose of a factory — Two principles that 
determine use of building for purpose uf factory 
— Building fulfilling requirements of factory- law 
and buildings used towards securing welfare ol 
workmen employed in factory — AH Mich build 
ings are used for purpose of a factory. See Punjab 
Urban Immovable Property Tax Act <17 of 1Q40* 

S. 4 (1) (g). AIR 1963 SC 1459. 

9 R. IS (4) (ii) — Rent — Meaning of Word 
rent used in R. 18 (4< (ii; is in narrower sense of 
payment to landlord by a tenant and not in widei 
sense of money received for user of building on 
leave and license — Where payment received is 
not rent in its narrower sense, property is exempt 
rom assessment to tax under Act. See Punjab 
Urban Immovable Property Tax Act (17 of 1940’ 

S. 4 (1) (g). AIR 1963 SC 1459. 

RULE 20 

—Rr. 20, 7 and Ss. 10, 2-1 - Order rejecting 
objection _ Appeal - Record not traceable - 
Failure to give proper notice - Effect — Principle 

2 n j Ural /“ sl,ce not followed — Writ must be 
i ~ (Constitution of India, Art. 226>. See 

r !nL, an Immovable Property Tax Act (17 
°f 1940), S. 10. AIR 1900 Punj 278. 


PUNJAB URBAN RENT RESTRICTION 
„ ACT (6 OF 1947) 

bee under Houses and Rents. 

PUNJAB VILLAGE COMMON LANDS (REGU- 

w i U Vn0N) ACT (l 0F 1954) 

See under Tenancy Laws. 

P ^RFrm \xrhx GE C0MM0N LANDS 
Ration, act (is of i9oi) 

oee under Tenancy Laws. 

™ch\“ PANCHAVAT BULES 

PUNJ AB WEIGHTS AND MEASURES 
ACT (12 OF 1941) 

SECTION 18 


Head Constabl^ ribe u** ,0 Head Constable - 

37 of Weii,t a , d ab vr ,0 aCt , Under Ss - 18 a,,cI 
Un der S 165 A i ' ea „ ures Act — Conviction 

(I860), S 161 « 2? See Penal Code 

™ 1954 ii “s. PLR 1954 C ' ' I 1503: 

SECTION 28 

j»Mo co 8 nvktion P - C w!- t> K,~ S , ecre,ar >' ~ Liabi- 
ing to munirn'ml'i ^ e ights and measures belong 
( 2 ) (Pu^) Pallly n0t auth °ri S ed. 1957 Cr Lj 476 

SECTION 37 

'Constable^ K? er ? d t0 Head Cons,ab 'o ~ 

37, WeiS and V* Under Ss ‘ 18 a ”d 

Sec. 16S A not T c Cl “ Conviction unde, 

S - 161. 1954 cfl ?Kiw SC iT D Pt ' nal Code (18601 > 
^ LY LJ 1503: AIR 1954 Punj 228. 

P MENT AND L COMnT?, F ^ ICERS REC RUIT. 
awd CONDITIONS OF SERVICE 

RULES (1952) 

RULE 6 

Tests to — Tribunal —Meaning ol 

Ule 8la,e Government exer- 


PROPERTV TAX RILES (19411, R. 18 1321 

ciring appellate jurisdiction under R. 6 (5) and (6) 
of Punjab Welfare Officers Recruitment and Con¬ 
ditions of Service Rules (1952) Ls a tribunal. See 
Constitution of India, Art. 136 (1>. AIR 1965 SC 
1 d9d. 

9 R. 6 \ alidity — R. 6 (3) which require* 

concurrence of Labour Commissioner before 
Management can dismiss or terminate services ol 
UclJare Officer is not ultra sires of rule-making 
power, uf State Government under S. 49 (2). See 

Factories Act (63 of 1948*. S. 49 (2). AIR 1965 SC 
loSo. 

— R j 6 — Termination of sendee of Welfare 
OHicer by giving him one month's pay in lieu of 
notice Termination in accordance with terms ol 
appointment — Not a punishment contemplated bv 
£ * (>l and ^ <*utside R. 6 (6) — Appeal by 
Welfare Olficer to State Government against such 
order is incompetent. Associated Cement Co.. Ltd. 
v. Shamia. (1965) 11 Fac LR 77: (1965) * SCR 
306: (1964-65 ) 27 FJR 204: (1965) 1 SCA 723 
<1965, I Lab LJ 433: .AIR 1965 SC 1593 (1599 
1007, 1608, 1610) (Pt C. (Prs 7, 38 39 4 S ) 

PUNNYA RULES ALW'AR (1931) 

CLAUSE 11 


hnblini ll ~ Ap P° ,n,rncn J °f Pujari — Person 
bolding honorary post under Government is not 

1 squahfied. See Municipalities — Rajasthan Muni- 

tipaht.es Act (19o9>, S. 26(viii>. 1965 Raj LW 461. 

PURCHASER 

See (1) Civil^P. C. (1908). O. 21. R r . 93 and 

(2) Contract Act (1872), Ss. 69, 70. 

bale of Goods Act (1930) 

(4) T. 1>. Act (1882), Ss. 54 and 55. 

. PURDHA WOMAN 
Complaint. 

See Criminal P. C. (1898), S. 198. 

PURI TEMPLE (ADMINI- 

STRATION) ACT (14 OF 1952) 

iS? ^ Sh " JaeannaU, Temp], 

(Administration) Act (14 of 1952). F 

PUROHIT OFFICE 

i! n ivil , p , c - (1908) - s - 9- 

3 ‘ ,ln i lu La ^ ' R eI igi°m Office. 

(3) T. P. Act (18S2), S. 6. 

. me Pl,TRA PUTRADE 

S) S - 97. 

(-» Words and Phrases. 

S o \i ™ tra vakasam gift 

bce Marumakicattavam Law. 

QUALIFICATION for being elector 

S. R ir e "“” P “P'« Ac. ,1950). 

regal 

^ cc (1) Advocates Act flOOl) c on 

(2) Lega^ Practitioners Act (1879), Ss. 2. 4. 
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QUALIFICATION FOR ELECTION AS PRESIDENT 


QUALIFICATION FOR ELECTION AS 
PRESIDENT 

Set- Constitution of India, Art. 58. 

QUALIFICATION FOR MEMBERSHIP OF 
PARLIAMENT 

See Constitution of India, Art. 84. 


(2) Legal Practitioners Act (1879), Ss. 13 
and 14. 

(•8) Representation of the People Act (1951), 
S. 123. 

QUASI-EXECUTOR 

See Succession Act (1925), S. 303. 


QUALIFICATION FOR MEMBERSHIP OF 
STATE LEGISLATURE 
See (1) Constitution of India, Art. 173. 

(2) Representation of the People Act (1951), 
S. 5. 

QUALIFIED MEDICAL PRACTITIONER 
Defined. 

Sec Mines Act (1952), S. 2. 

QUALITY OF GOODS 

Defined. 

See Sale of Goods Act (1930), S. 2. 


QUASI-JUDICIAL AUTHORITY 

See Constitution of India, Arts. 226 and 32. 

QUASI-JUDICIAL ORDERS 

See (1) Constitution of India, Arts. 226 and 32. 

(2) Specific Relief Act (1877), S. 45. 

(3) Stamp Act (1899), S. 57. 

QUASI-JUDICIAL PROCEEDINGS 

See Constitution of India, Arts. 226 and 32. 

QUESTIONING BY PARTY IIIS OWN WITNESS 

See Evidence Act (1872), S. 154. 


QUANOON 1IAQ SHAFA, GWALIOR 
SECTION 3 

-S. 3 — Sale when complete — Intention of 

the parties should lie looked to — (Transfer ol 
Property Act (1882), S. 54). AIR 1955 NUC (Madh 
Bha) 3031. 

QUANOON MAL GWALIOR (SMT. 1983) 

Sec under Tenancy Laws. 


QUANOON MAL OF MEWAR (5 OF 1947) 
See under Tenancy Laws. 

QUANTUM MERUIT 

See Contract Act (1872), Ss. 69, 70, 73. 

QUANUN-I-DIWANI OF PATIALA STATE 

(1874) 

CHAPTER 3 


-Chap. 3, Ss. 1, 2 — Interpretation. 


Sections 1 and 2 do not mean that mere denial 
of a party would deprive the o'hcr of the right to 
prove that he was governed by custom and not 
bv personal law. All what they mean is that the 
first rule would he the personal law of the parties 
concerned; in case where custom is set up and 
proved the custom so proved would he given effect 
to- and where the parties agree to a particulai 
custom then the decision would he according to 
that custom. AIR 1950 Pcpsu 37 (40) (PI D) (Pr II) 

(DB>. 


QUARRIES 

See (1) Mineral Concession Rules (1952). 
(2) Mines Act (1952). 


QUASHING PROCEEDINGS 

See (1) Constitution of India. Arts. 226 and 3- 
(2) Criminal P. C. (1898). S. 439. 


QUASI-CONTRACTS 
See Contract Act (1872), Ss. 68 to 72. 

QUASI-CRIMINAL PROCEEDINGS 
See (1) Contempt of Courts Acts (19261 and 
(1952). 


QUESTION OF FACT AND LAW 
See (1) Civil P. C. (1908), Ss. 100-101, 110, 
115. 

(2) Constitution of India, Arts. 132-136 and 

226 and 32. 

(3) Income-tax Act (1922), S. 66. 

QUESTION OF LAW 

See (1) Civil P. C. (1908). Ss. 100-101, 110. 

115. 

(2) Constitution of India, Arts. 132-136 and 

226 and 32. 

(3) Income-tax Act (1922), S. 66. 

Substantial. 

Sec (1) Civil P. C. (1908), S. 110. 

(2) Constitution of India, Arts. 132, 133. 

QUESTION OF TITLE 

See (1) Civil P. C. (1908). S. 9. 

(2) Criminal P. C. (1898), S. 145. 

(3) Limitation Act (1908), Arts. 142 to 144 

(4) Provincial Small Cause Courts Act 

(1920), S. 23. 

(5) Specific Relief Act (1877), S. 9. 

QUESTIONS, INDECENT AND SCANDA¬ 
LOUS, TO WITNESS, FORBIDDEN 

See Evidence Act (1872), S. 151. 

QUESTIONS INTENDED TO INSULT OR 
ANNOY WITNESS, FORBIDDEN 
See Evidence Act (1872), S. 152. 

QUESTIONS LAWFUL IN CROSS- 
EXAMINATION 

See Evidence Act (1872), S. 146. 


QUESTIONS, LEADING 

m may not and may he asked of witness, 
pe Evidence Act (1872), Ss. 142, 143. 

lUESTIONS TENDING TO CORROBORATE 
EVIDENCE OF RELEVANT FACT 
E e Evidence Act (1872), S. 156. 

QUESTIONS TESTING VERACITY OF 
WITNESS, ANSWER TO 
‘.videncc to contradict, admissibihty. 

See Evidence Act (1872), S. 153. 
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QUESTION'S TO BE ASK I D OF UTI NESSES 

QUESTIONS' TO BE ASKED OF WITNESSES 
See Evidence Act (1372', Ss. 149. loll. 


See 

QUESTIONS TO BE DETERMINED BY 
EXECUTING COURT 
See Civil P. C. (I90S). S. 47. 

QUESTIONS TO JURY BY JUDGE 

See Criminal P. C. (ISOS'. S. 31)3. 

QUESTIONS TO WITNESS 

Power of Judge !o pul. 

See Evidence Act (1872'. S. 165. 

Power of Jury or assessors to put. 

See (1). Criminal P. C. (18981. S. 299. 

(2) Evidence Act (1872». S. 165. 

QUESTIONS TO WITNESS TENDING TO 
CORROBORATE EVIDENCE OF RE¬ 
LEVANT FACT 

Admissibility of. 

See Evidence Act (1872). S. 156. 

QUESTIONS WHICH WITNESS IS COM¬ 
PELLED TO ANSWER 
See Evidence Act (1872'. S'. 147 . 

QUORUM I'OR COMPANY .MEETING 
See Companies Act (195(9. S. 174. 

QUO WARRANTO 

Writ of. 

Sec Constitution of India, Arts. 226 and 32. 
RACES AND RACING 

See (11 Civil P. C. (1908 1 . S. <1 _ N„| t . 9 ( D) . 

Sun expressly barred - Domestic 
tribunal. 

(2) Clubs and Associations. 

c , racing club 

ai'e t lulls and Associations. 

KAIGARii STATE WAZIB I'L-ARZ 

See under "Tenancy Laws”. 

RAILWAY 

Sec |l) Carriers Act (Ifilial. 

2) Civil P. C. ,10081. S. 80 (Notice of Suit! 
{|5 CT S 3 D<H Umcn,s Evidence Art 

(4) Constitution of India, Arls. 269, 299 

(5) Contract Act (18721. Ss. If,I. 152 and 

( 6 ) Criminal_ P. C (1898), S. 184 (Jurisdic 

( 7 i pi„ , -°.' rv . °“ ei,c « against rnilway). 

7 Electricity Act (1910), S. 12. 

(HI Induslrinl Employment (Standing 

Orders) Act (loft), Ss. 1 and 2. * 

(in nu d Ar a u,si ' ion Act (1894), S. 4. 

(10) Railway Boards Act (1905). 


(II 

(12 

13 

14 


- - 

Rnilway Eslnblishment Code. 

Hallway Protection Force Act (1957). 
Railways Act (1890). 

Railways (Local Authorities) Taxation 
.... Act (25 of 1941). 

AcU 1055 ) SlOreS |l ' nln "' f ' 11 Possession 

(16) Tort - Ncgligei ice. 

Claim against. 

-Notice of. 

See Railways Act (1890), S. 77 (Old). 


Risknuh'. 

Sic Ss. 72-A. 71 A. 74-B, 

74 C, 7.7 (Old 1 . 

Sirii against. 

— Nolice of. 

Sic Civil P. C. 1 1908 1 . S. 80 . 

RAILWAY ACCIDENTS (COMPENSATION) 
RULES (1950) 

— Railways \rt i|890i. Se<’li««ii* 82-A and 82-J 

— Rules under Se t inn 82-.I — Rules are uul 
m.-nnsi^tcnt with So, timi 82-A. Railways Art. See 
Railways Art (I890i, Serlion 82 -A. AIR 1932 Pnl 
406 (DR). 

RILE 2 

R. 2 (e) — Smpe — Total or partial disable- 
nu-ni of Icmporarv nature — Compensation - 
basis, indicated. See Railway A« ridcnls |Com- 
|n‘nst!ion 1 Rules 1 H 1 .TO 1 . Rule fi. AIR 1954 Pat 
507 (DR). 

RULE 0 

— -Rr. fi and 2 (e) — Scope — Total or partial 
disablement of temporary nature — Compcnsa- 

|° n “7 **asls — (Railways Act (1890). Sec¬ 
tion oJ-.AJ, 

l>' adopting the definitions of partial mid lo|;,I 
disablements as given in the W.ukmenV Compcn 
'•Hum .VI. the I ranters of Die Railway Accidents 
il.oinpensal.onl Rules (19501. hmc indirated Dial 
the in nines for which compensation will hr pav 
able will be tolal o r partial disablement of cithei 
permanent or Icmporarv nature. All that Ihcy 
nave oinidicd to do is to provide for (he rates 
M ' vl,ul ' compensation will be payable in res 
peel ot total or partial disablement of temporary 
nature. Tins is a lacuna in the rules. 

Rut even though the rules have nut provided 
lor compensation in respect of temporary dis 
a dements, the person who suffers from such dis¬ 
ablement is entitled In some compensation undei 
Ilie provisions «.| Section 82-A. Railways Ad 
l be basis on which the compensation is to be fix 

r.l on!w S: " UC ' vl,i, h 'linages aic allow 
cd under the common law of (oris, because the 

< ompcnsalion payable under Section 82-A is ir 
respective of any wrongful act, neglect or default 
on the part of the railway administration . The 
, nl\ safe criterion for fixing the amount of com¬ 
pensation payable will be on Ihe basis of loss o) 
.•nrning capacity. Neither Section 82-A nor am 
O. the rules indicate lhal medical expenses 
easonabK. menrred hv Ihe injured person have 

Fidfl Rim "i p" "* ,ion ' A,R Pot 507 
|.)09, 510) (!> rs 17, 18, 20) (Dll). 


in 


-R. 6 (2) and Srh. l>nrl II — Person j„j„ rc ,, 

ah, ,».« P „, m (jus, ip, 

RULE 1! 

Jjjtaw.AV linoT. sSta SWiSii m 

SCHEDULE, PART 2 

Of Sehedu S le S - n Se Part 3 
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RAILWAY ADMINISTRATIVE RULES 
RULE 39 

- R. 39 (b) — Failure lo mention ace and to 
sicn season ticket by holder as required by R. 39 
(b) — Conviction under Section 113, Railways Acl 
held, justified. See Railways Act (1890), Sec¬ 
tion 47. 1952 Crl LJ 1462: AIR 1952 Bo m 421. 

RULE 45 

-R. 45 — Liability of railway as bailee — 

Duty to compare railway receipt with junction oi 
through Invoice before effecting delivery, pointed 
out —- Traffic Mannual of B. B. and C., Rly 
Ch. XI, Booking of Goods Traffic Rules 32. 45. 
See Contract Act (1872), Section 151. AIR 1963 
Raj 162 (DB). 

RAILWAY BOARDS ACT (4 of 1905) 
SECTION 2 

-S. 2 — Notification under Section 47, Rail. 

ways Act by Railway Board — Railway Board 
Invested with powers of Central Govern¬ 
ment — Absence of sanction of Central Govern¬ 
ment for Notification does not render it illegal. 
See Railways Act (1890), Section 47 (3). AIR 
1960 All 438. 


-S. 2 (b) — Scope — Government of India Act 

(1935), Sec. 175 — Contracts on behalf of railway 
administration not exempted — Provisions of Sec 
tion 47, Railways Act and Railway Board Act do 
not imply that provisions of Section 175, Gov¬ 
ernment of India Act. did not apply to railways 
— Reference to Section 47, and Railways Act and 
Section 2 (b) of Railway Board Act is irrelevant 
in this connection. See Government of India Act 
(1935), Section 175. AIR 1957 Pal 586 (DB). 

[Reversed on another point in AIR 1962 SC 
113.] 

RAILWAY BOARDS CIRCULARS 
-Promotion to selection posts — If within 


scope of Article 10 (4) of the Constitution — 
Reservation of selection posts in Railway Service 
in favour of members of Scheduled Castes and 
Scheduled Tribes — Not ultra vires Article 16 (4| 

— Circulars issued by Railway Board, dated 
27-4-59 and 12-6-59 — Do not fall outside Arti¬ 
cle 16 ( 4 ) and are not ultra vires on that ground 

- Validity — AIR 1961 Mad 35, Reversed. See 
Constitution of India. Article 16 (4). AIR 1962 
SC 36. 

RAILWAY CODE OF ACCOUNTS DEPART¬ 
MENT 

PART 1, RULE 1023 

-Part. 1, Rule 1023 (3) — Transfer of Provi 

dent Fund account upon retirement of rnilwa> 
employee to Miscellaneous account ‘E* — 

Character of Provident Fund money is not alter¬ 
ed — It is “compulsory deposit” as defined in 
Section 2, Provident Funds Act — Amount could 
not be attached — (Provident Funds Act (1925), 
Section 2 (a) ). See Civil P. C. (1908), Order 21. 
Rule 46. AIR 1955 Cal 509. 

RAILWAY COMPANY 
Place of residence. 

Sec Civil P. C. (1908), Order 29, Rule 2. 

Tariff Rules. 

See (1) Railways Act (1890), S. 47. 

(2) Tariff Act (1934). 


RAILWAY ESTABLISHMENT CODE 

-Railway Administration — Powers of General 

Manager and Deputy General Manager. 

In all administrative matters the General 
Manager and the Deputy General Manager have 
concurrent powers. 1LR (1957) 1 AU 278. 

-Non-selection post — Promotion — Rule of 

seniority — Departmental test — Effect of. 

Promotion of a holder of a ‘non-selection posf 
under the Railway Establishment Code is by senio¬ 
rity, but he can, in accordance with the letter of 
the Railway Board, No. E-56 P. M. 1/12/3 of 22nd 
March, 1956, now be asked to sit in a depart 
mental test, which may include a general exa¬ 
mination just to see whether he is qualified to 
hold the post to which he claims promotion. The 
rule as to seniority in such a case is not abrogat¬ 
ed, but still prevails. What is aimed at is to de¬ 
termine whether candidate has attained a 
particular standard of efficiency. If a person 
passes, then in his service record the word ‘pass¬ 
ed* is inserted. Thereafter, a passed candidate is 
entitled to promotion according to seniority 
There is no question of a junior superseding a 
senior. 61 Cal WN 260: (1957) 2 Lab LJ 666: 
AIR 1957 Cal 459 (459) (Pr 3). 

-Disciplinary and Appeal Rules for non 


gazelted staff. Rule 1725 — Railway Servant — 
Enquiry for misconduct closed and punishment 
inflicted acted upon — Fresh enquiry on same 
charges is illegal — Power to revise or review 
to be exercised only if some fresh facts come 
to light — AIR 1958 Madh Pra 413; AIR 1954 
Pepsu 129; AIR 1960 All 164, Rel. on.; AIR 1959 
AP 618 , Disting. 1961 MPU (Notes) 222. 

-Railway Servant — Departmental Enquiry — 

Not Quasi-judicial but administrative. Sec Con¬ 
stitution of India, Article 226. AIR 1963 Pat 38 
(DB). 

--Suit for recovery of gratuity by retired rail- 

wav servant — Gratuity is a matter in discretion 

of Government — Such a suit is 

See Constitution of India, Article 310. AIR 

PunJ 3. 

-Procedure for conducting enquiries under 

Disciplinary Action Rules, Rule 21 — Reasonable 
opportunity of showing cause — Charges against 
railway servant being very vague — Held, nc 
was deprived of reasonable opportunity of ms 
defence. See Constitution of India, Article oil 
(2). AIR 1962 Raj 265 (DB). 

_Procedure for conducting enquiries under 

Disciplinary Action Rules, Rule 21 — Reasonable 
opportunity of showing cause - Inquiry officer 
refusing to summon witnesses for defence — 
there was violation of principle of reasonable op¬ 
portunity of defence. See Constitution of India, 
Article 311 (2). AIR 1962 Raj 28o (DB). 

-Jodhpur Railway Rules — Rule regarding 

declaration of dutc of 'birth by employee — in¬ 
trospective operation. 

The rules framed by the Jodhpur Railway re¬ 
garding declaration of date of birth by employees 
arc not retrospective in operation. The mere ta 
that the Railway authorities took declaraion as 
to age from each and every employee whether 
employed prior lo the coming into force of nc 
rules or not canuol make the. re,rospe C 

as a matter of law. 1951 Raj L\\ 343. 

CHAPTER 17 

_Ch. 17 — Temporary railway servant — 

Susnension from service on account of bad con- 
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duct and absenting from duty — Subsequent 
termination of service held bv wav of punishment 
— No opportunity to show cause given an'ording 
to railway rules — Termination is illegal and 
void. See Go\ornmcnt of India Act (I93f>l, Sec¬ 
tion 240 (31. (1902) 64 Pun LB 8»7. 

RILE 1 


-R. 1 — Applicability — Applicant B. N. Rail¬ 
way servant agreeing to serve with Slate Rail¬ 
way — No Specilic agreement about termination 
of service — Agreement | 0 abide by rules on 
mailers not specified — Rules apply f°r termina¬ 
tion of service. 

The applicant who was serving with the B. N. 
Railway entered into an agreement to serve under 
Ihe Stale Railway when the Stale look 
over the B. N. Railway. The agreement provided 
for applicability of specific provision on specific 
matters and for other mailers it was agreed that 
Ihe State Railway Rules would apply. There was 
no specific agreement referred in the matter of 
termination of service. 

Held, that termination of service was governed 
by the State Service Rules. (’52) 1952 Nag U 
(Notes) 00 (DB). 

RULE 5 


- Rr. 5, II — Applicability — Employee found 

medically unfit for job — Another job offered 
nnd employee pul on leave pending acceptance 
of same — Is not punishment — It is in the dis¬ 
cretion of the bead of department to grant leave. 
(1959) 1 Lab LJ 300 (Andh Pra). 

--R. 5 — Scope — Under Rule 5. Clause (4), 
•I is obligatory on Railway administration not to 
allow a person to discharge such duties, compe¬ 
tence for which is not certified by medical offi¬ 
cer — Railway servant declared unfit for his 
duty on account of bad vision — Railway ad¬ 
ministration had no option but to posl him on 
a post where a less standard of vision was re¬ 
quired — Therefore there was no point in asking 
him to show cause against proposed transfer. 
See Constitution of India, Article 311. AIR 1954 
Raj 189 (DB). 

RULE 101-A 


~T V°|. 2, R. 2202 and Appendices 37 

iuu L(S,,er No * c * C./288, dated 

1949 Issued by Ministry of Railway 
(Railway Board) — Interpretation of — Deputy 
General Manager has not been authorised to hold 
tests for crossing efficiency bar. 


The definition of the word "department” ns 
?K!f % "wk 101-A (5), P. 1. Volume l 
Undmn Railway Establishment Code) does nol 

Ifr ik° rJ c conclusio « that the expression "Head 
Department" as used in clause (ii) of 

Mav ioio r • No * , E *, 48 ’ C. P. C./288 dated 11th 
» lss, i cd bv lbc Ministry of Railways 
IRmlway Board) on Ihe subject of "Efficiency 

ClaL 1? nor R rescribed scolcs applicable to 

Manager (Pa”™™ 5 ' ,hl Dep “ ,v G “""' 


of h n e ^ Dep J U,y Gencrnl Manager is not the he 
Estnhlifw . a ^ m . cnl under 'I 16 Indian Railw 
the Ran^ en D Lt *L e- ,Icnre under the letter 
General \r ay Board referred to above the Depu 
been L.K n “ RC ^ (Personnel) has nol in any w 
mu?in. nsed . ,0 h °l<l the tests for « 
ross K tha ffl fr- rs - ln R « ilwa -V Services, Class II 
1957) i tSfitSF* *fe r - 69 Cal WN 812: 11 

8 | tm. ms “ 385 ,38e ' 88 


RULE 105 


-Rr. 105 and 106 ami Appendix 20, Table 16 

— Circular No. A. E. 721, dated 31-10-1951 Issu¬ 
ed by General Manager, Clause 8 and Sch. A, 
Mem 12 — Applicability. 

When an officer of Class II is appointed in the 
junior scale <»f pay ns in the case of an Assistant 
Personnel Officer according to Table 16 . the right 
of permitting him to cross the efficiency bar. 
vests in the General Manager under item No. 12 
of Schedule A and it requires Ihe personal sanc¬ 
tion ol the General Manager. Where the case 
*omc$ under item 12. Clause 8 of the Schedule 
has no application. 59 Ca| WN 812: ILR (1957) 
1 Cal 447: AIR 1955 Cal 385 (389) (Pt E) (Pr 10) 
(DR). 

RULE 100 

7 - R - 199 — Circular No. A. E. 721, dated 31-10- 

51. issued by General Manager. Clause 8. Sche¬ 
dule A. Mem 12 — Applicability — If case comes 
under Item 12. Clause 8 of schedule has no ap. 
plication. Set* Railway Establishment Code, 
Rule 105. AIR 1955 Caj 385 (DB). 

RULE 134 


— R. 134 (3) (a) — Appointing authority' — 
Power to promote Railway Employee to Gazetted 
post vested in General Manager of railway—Power 
implies power In revert — Officer so promoted 
cannot be reverted to substantive post by Chief 
Engineer. Sec Constitution of India. Article 311. 
(1957) 61 Cal WN 849, 

-—R. 134 — Discipline nnd Appeal Rules for 
Non-gazcltcd Railway-Servant, Rule 19. Note (c) 

— Authority competent to remove — Determina¬ 
tion of — Article 311 ( 1 ) of the Constitution has 
lo be taken into consideration — Servant of 
former Bikaner State Railway absorbed in North¬ 
ern Railway — Authority competent to remove 
is General Manager, Northern Railway — Sanc¬ 
tion granted by Divisional Engineer is invalid. 
-See Prevention of Corruption Act (19-17), Sec¬ 
tion G. 1963 (2) Crl U 44: AIR 1963 Raj 120. 

TIT?. - I 3- * . Prevention of Corruption Act 
Section 6 — Sanction for prosecution — 
\ aliditv — Authority competent to remove de- 
termination of — Article 311 ( 1 ) of Ihe Consliln. 
lion has to be taken into consideration — Servant 
of former Bikaner Stale Railway absorbed in 
Northern Railway — Authority competent to re¬ 
move is General Manager, Northern Railway — 
Sanction granted by Divisional Engineer is invalid 

— Discipline nnd appeal rules for non-gnzetted 
Railway Servant, Rule 19, Note (c). Sec Prc- 
\ention of Corruption Act (1947). Section 6 . 1962 
Raj L\\ 657. 

RULE 135 


Ml ...» Ul *ouin, Articles 311 

(1), -99, 309, 310 — “Appointing authority" in 
respect of Railway servant in non-gnzelled posl 
— Railway Establishment Code nnd contract o| 
service — Question ns to who is appointing auth¬ 
ority to be determined by Rules nnd not bv ser¬ 
vice contract — President or India is not ap 
pointing authority in such cases. See Constitu- 
jjy Ar,ldc 3 '1 ID- (1961) 21 Fac LH 

-R. 135, Proviso 

orlty. 

The power of delegation given to the General 
Manager is not in any way based on the provi¬ 
sion made in proviso (2) of Rule 135 but is 


( 2 ) — Appointing auth- 
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CODE. KILE 143 


based exclusively on the proviso made in Cl. id I 
<•! Huie 135 ilseli. li proviso (2) and Cl. id) 
arc lead consistently (lie limitation placed on the 
power oi delegation in proviso (2) cannot he 
applied to the power of delegation given to the 
Genual Manager under Clause id). ILK (1035) 
Pal 623: AIK 16.";, Pal 303 (311) (Pi B) (Pr 13) 

mi 

KILE 143 


-K. 143 — Constitution of India. Articles 311 

(1), 299, 309. 310 — “Appointing authority'* in 
respect of Kailway servant in non gazetted post 
— Railway Establishment Code and contract of 
service — Question as to who is appointing auth¬ 
ority to he determined by rules and not bv sir- 
vice contract —President o! India is not ap¬ 
pointing authority in such cases. See Constitu¬ 
tion «>i India. Article 311 (I). (1961) 2 Fae LK 

344 (Cal). 

-S. 143 — Contract Act (1872), Section 23 — 

Applicability. 

Ik!ore Section 23 can apply there must he an 
agreement. The section has no application to 
.ule.s such as Kule 143. containing a provision 
for service agreement. AIR 1959 All 643 (048 I© 
630) (Pt D) (Pr 3). 


-Rr. 143 and 148 — Termination of services 

— Validity — (Constitution of India, Article 311). 

Ordinarily when a railway servant enters into a 
service agreement at the time of entering the rail¬ 
way service Rule 118 ol the Railway Esta¬ 

blishment Code either the whole if it. or 
in modified form is incorporated, as one of the 
terms ol the agreement. In a case where a rail¬ 
way servant has entered into such a con¬ 

tract his services are liable to be terminated not 
only under Rule 148 but also under the terms 
of the agreement. AIR 1959 All 643 (048) (Pt E) 
(Pr 5). 


-Rr. 143, 148 — Agreement under Rule 148. 

Railway Establishment Code — Conflict with Sec¬ 
tion 23 of the Contract Act and Article 311 of the 
Constitution — (Constituion of India, Article 311). 
See Contract Act 11872), Section 23. AIR 19.»9 
All 643. 


_Hr. 143 and 148 — Nol discriminatory awl 

arc valid. See Constitution of India. Article 14. 

AIK 1959 All 643. 

-Rr. 143. 148 — Applicability of Rule 148 docs 

not depend upon there being an agreement 
under Rule 143. Sec Railway Establishment 
Code, Rule 148. AIR 1959 All 643. 


-R. 143 and Appendix 24. Form No. 1 — Im¬ 
plied compliance — Appointment by letter - 
Form nol signed — Agreement held effected — 
Article 311 of the Consllliillon or Disciplinary and 
Anneal linlcs held not applicable — (Constitution 
ofTndla, Article 311) - (Contract Act (1872), 

Section 1). 

Where bv joining the service in pursuance of 
the oiler made to him by the letter of appoint 
mrnt a person impliedlv accepted all the terms 
„f the oiler including the terms that he shall con¬ 
form to all the rules and regulations ap 
nlicable to Government Railway Servants, whu li 
included Rule 143 and the obligation that 
arose under that rule to sign an agreement m 
Form No. 1 in Appendix 24. the fact that no such 
form was signed was immaterial. The Coil'd 
must consider that as done which ought to lia\e 
been done, and although there was no written 
agreement executed, it could be held that there 
was an agreement elTected bv him accepting l» 
his'conduct the terms of the offer; .and such 
agreement must he deemed to contain all the 


conditions on which alone he could he in the 
service ol the Railway including the term Dial his 
xTvi. e was terminable by one month’s notice by 
ihe Administration. If the services are terminal- 
ul under Ihe terms of such agreement or eon- 
hai t then Article 311 or Ihe Constitution or the 
Disciplinary and Appeal Rules have no appliea. 
hon. (1937) 59 Bom LK 1210: (1958) 1 Lab LJ 
436 (Rom). 

RULE 148 


• --Rr. 148 (3) and 149 (3) — Validity — 

Termination of service of Railway servants by 
notice — No lalional basis lor distinction be- 
I ween tin in and other public servants — Rules 
held invalid. See Constitution of India, Article 14. 
AIR 19G4 SC 600. 

®-R. 148 (3) — Permanent Railway servant 

— Rights of — Termination of his service on 
notice — Amounts to removal within Article 311 
(2) — No provision of enquiry and notice 
Rules contravene Article 311 (2) and are invalid 

— (Majority view). See Constitution of India, 
Article 311 (2). AIR 1904 SC 600. 

9- Rr. 148, 1702 and 1712 — Permanent rail- 

wav servant — Charge of misconduct — Termina¬ 
tion of service — Opportunity against proposed 
punishment not gi\en — Order held not valid. 
See Constitution of India, Article 311 ( 2). AIR 
1958 SC 905. 

• -K. 148 (3) — Constitution of India, Arli 

clc 22G — Action against appellants under Rail- 
wav Security Rules — Writ petition on ground 
that Rules were ultra vires — High Court holding 
Ih:it orders could he sustained under Rule 148 — 
Ihit no such ground was raised by railway auth¬ 
orities — Court cannot base its judgment on 
ground that order fell under Rule 118 — (Rail¬ 
way Services (Safeguarding of National Security) 
Rules (1949), Rule 3). See Constitution of India, 
Article 226. AIR 1958 SC 232. 


9 -R. 148 — Whether Security Rules have in¬ 

dependent operation of their own, quite apart 
from Rule 148 of Railway Establishment Code — 
Quaere. See Railway Service (Safeguarding of 
National Security) Rules (1949), Rule 3. AIR 
1958 SC 232. 

% -R. 148 — Order terminating services under 

Rule 3. Railway Services (Safeguarding of National 
Security) Rules — Order stands on same fooling 
as an order of discharge under Rule 148 — U 
is neither one of dismissal nor of removal 
(Railway Services (Safeguarding of National Secu¬ 
rity) Rules (1949), Rules 3 and 7). See 
Constitution of India, Article 311. AIR 1958 SC 
232. 

-Rr. 148 (3), 1797 and 1708 — Permanent rail¬ 
way servant holding noil-pensionable post — Ab¬ 
sence from duly without leave — Order of re¬ 
moval from service on payment of one months 
pay in lieu of notice not based on terms of agree¬ 
ment - Rule 148 (3) not applicable — Procedure 
pi escribed by Paragraph 1707 not followed — 
Order or removal is by way of punishment anu 
is illegal. See Government of India Act (193.)), 
Section 210 (3). AIR 1963 Alt 441. 


-R. 148 (3) and (4) — Constitution of India, 

Article 311 — Termination of service under 

(ulc 148 (3) and (4) - Not amounting to remo- 
al under garb ol termination, motive is nnmaie 
ini. See Constitution of India, Article 311. * in 
959 AJI 643. 

-Rr. 148. 143 — Railway servant entering into 

ervice contract — Sendees are liable to ne 
crminalcd not only under Rule 148 but alt 
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agreement 


— |C<iii*,;iiiiitH() nj 

.1 See Rmlwav K^< :il*lis!irn<ii) 
AIR 1959 All C43. 


under lei ms of 
India. Arliele 31 
Code, Rule H3. 

-Hr. 148, 143 — Agreement under Rule 14*. 

Railway Establishment Code — ( onRirt with Sec¬ 
tion -3 ol Contrail Art and Article 311 
Constitution — |C«»ns||iulioi* «*j India. 

See Cun trait Ae! ||X72». Section 23. 

643. 

-Hr. 148. 143 — Rules 143 and 148 «.J Railway 

Esahlishmcnt Code are not disi-riminalo)v. See 
Constitution of India, Arlielc II. AIR 1959 All 
G43. 

-IL 148 — Applicability — Agreement under 

Rule 143 — If essential. 

Applicability ol Rule 148 does n*d depend upon 
there being a service agrcemenl under Rule 143. 
Termination ol sen ices of a railway cmploxee 
148 (3). is not bad. on ibe ground 
not entered into a service agreement 
143. AIR 1959 All 643 (654) (PI 1) 


of the 
Art. 311:. 

AIR 1959 All 


under Rule 
that he has 
under Rule 

|Pr 13). 
-R. 148 


— Government sen ants — Termina¬ 
tion according to conditions of service — Vali¬ 
dity — (Constitution of India, Article 311). 

A civil servant does not bold uJlioc during good 
behaviour but during the pleasure o| the Pred- 
dcnl or ol the Governoi according as to whe¬ 
ther lie holds a civil post under the 1'iiion or 
under a .Stale, and there is nothing to prevent 


Governor. 
»• 


as the case 


inns 

per- 

pro. 


the President or the 

It, regulating the condition.) oj servne u( 
sons appointed to such posts subpv! to the 
visions of Article 311 (*J|. 

3 here is no dear distinction between the ter¬ 
mination of the services oi ;i person under the 
terms ol a contract governing him and the ter 
munition of )iis service in accordance with the 
lenns of his conditions of service. AIR 1957 SC 

Inri 1 M:,<l ,J <S(J 71 i 1958 .SIM 148: 

19o8 Mad LJ (Cn 127. Rel. on. II.R (1959) 1 

All 68: 1959 All LJ 113: AIR 1959 All 439 (440) 
(Pm 0, 7) (DB). # 

(Overruled in AIR 196-1 SC. 009.1 
R. 148 (3) — (Slate Railway Rules) — Termi- 
unhon ol service under — It is not removal from 

S W,yV ! ,7. n l e , 17 . 0 . 9 See Constitution of India, 
Article 311. ILR (1957) 2 All 480. 

" , H 8 ( 3 ) ““ Service of non-penslonublc ser- 

' ,h i € lerm,nullon °»e month's notice 

^ Mure applies to persons who arc ic-cniploy. 

mJJVil 8 *5* ■ of 11,0 In<limi Railway Kstablish- 
rmnl c°de, \ulume I, which provides -that the 

'll'i! 1 '? tv on-pensionable railway servant 

alt be liable to termination on notire on either 
n ij* . or 11,e specifled in lliai Mill-rule**. :1 |>. 

... ■I , u p . crso " who ‘s ve-cmploycd mi 8-7-1947. 

. ‘ hc r buSIS 01 a circu,nr which contained the 
«lhp «, , rc - , „ m .V lo > 1,101,1 does not i-iinlain the ride 
uimnini. i Ra,lw:lv K«l‘-s applicable l» persons 

i.K^ -Vi or " l,er 1st January 19-10. will up 


nlv” V V .V"* / 0 ‘ i«wt. xviii up. 

term's " c , h:U llie lircular embodying the 

simTlnr ’ P ° y ! ,K ' n ‘ ,locs ' '"‘biin the rule 

C " r rvl "" C cn,b '" ,H ‘ (l in nule 148 (3) or in 
b nnr„ nfirccnicnl under Hide 113. excel,led 

AffSVSi 384 zsttA is i “ rial * 

Hon R oV Iff’. 1708 T Char « Cs frnn "'J — Tcrmlna- 
unde r CC ? " nder disciplinary Rules bill 
Illegal. l0Rrncl wllhoul holding Inquiry, Is nol 

JVffi fnC, i lllnt lhc < ' ni Pi° vt ' e was served 
r or does nni Re - S jf et nn<1 his pxplonation called 

the exercise "r ‘T- 1 * • ‘ ! nl ucUon wns '"ken in 
Kule 17(18 i. " f <l, f lplmnrv jurisdiction under 
”* 11 ,s Write consistent with the inlen- 


W w 

— Termi- 
Article 31! 


tion of the Dep.irlnient to dispense with his ser 
vires in the exercise nl roiitractual rigiils under 
Rule 148. wit In mi bolding an impiirv. (1969) 2 
Lab LJ 384 (AP). 

-R. 148 — Pinreeding against petitioner under 

Railway Security Rules — Proceedings dropped 
and services terminated under Huh* 148 
nation. is not a punishment to attract 
• -» ol (.niiNiiluiinn. •st*e Omsliluicn o| India. 
Article 311 (21. AIR 1959 Assam 120 (DB). 

Rr. 148 (3) and 1709 — Contractual rigid in¬ 
tended to be enforced against employee — Chance 
oi explaining conduct slmuM be given — (Consti¬ 
tution of India. Arlicle 311 (2t ». See (iovern 
luenl o| India Act <19351. Se* lion 240 <31. AIR 
1969 Cat 264 (DB). 

-Hr. 148 (3), 1707 and 1799 — Contract of 

service — Rlghl of railway authorities to lake 
disciplinary action instead of terminating service 
in terms of contract — Employee's right to pro¬ 
tection of — Section 249, Government of India 
Act — (Government of India Act (1935), Sec- 
|!?j“ 24W ,;<l 1 (Constitution of India, Article 311 

Wlure there is a special contract it is open to 
the railway to terminate the services of an cm- 
ployw in pursuance of Hint contract, and where 
this is done, they would not be considered to have 
acted unconstitutionally, merely because the spe¬ 
cial requirements of Section 240 of the Govern¬ 
ment o| India Act were not complied with. But 
even when there is such a contract, it is open to 
the railway authorities to decide not to enforce 
•he special term entitling them to terminate em- 
plovmcnl by month's iu.ii.-c hul to follow the 
;pe.i:i| procedure laid down in Chapter 17 of the 
Indian Railways Establishment Code, specially in 
its Rules 1707 and 1709 for taking disciplinary 
a. bon. Where the railway authorities decide to 
take action in their exercise of disciplinary 
powers as distinct from their contractual powers, 
the railway servants would also he entitled to the 
projection of Section 240 ..I the Government ..( 
India .Vet. Whether in a particular case the rail- 
ivay has acted by way of enforcing the contrac¬ 
tual right of terminating the employment by ser¬ 
vice of a month's notice or whether it has pro¬ 
ceeded by exercise of the disciplinary powers is 
a question of fact which is to he decided on the 

J2 11 ""-umstances in each case. 04 Cal 

sin A 1 ? 601 1 Cal ,9: < 196 °) 2 Lab U 
3-6: AIR 960 ( ol 264 ( 267) (P» C) (Pr 13) (DB). 

[Overruled in AIR 1%4 SC 000.] ' 1 

——Rr. 148 (3), 1707 and 1709 — Charge-sheet 
served on employee -Order of removal giving 
one month’s notice - KReel - Government of 
India Act (1035), Section 240. 

The appellant was a permanent employee of a 
a report having been made against his 
onducl n charge-sheet was served on him by (he 
Du isional Superintendent or lhc Railway. On 
teen mg explanation of the appellant in which 
e pk-aded not guilty, the Divisional Superinten¬ 
dent ordered removal or the appellant from scr- 
ucc giving him one month's notice. 

Held (!) the mere fact Hint a charge-sheet was 
submitted did not show that the action was uken 
IP c *« ehc »f »h- disciplinary po^-rs as 
! he n g ,0 » wns consistent with its beinc taken 
m enforcement of the contractual righ us weVl 

* aw- AHJii 
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could not be argued that giving of one months 
notice might merely be a compassionate order 
even when exercise of disciplinary powers was 
b°ing intended. 61 Cal \YN 1. Distinguished. (41 
that, therefore, the railway authorities did proceed 
in this case under R. 148 (3) and not under R. 
1709 and the order of removal having thus been 
made in exercise of the contractual right of the 
railway to terminate the employment, the provi¬ 
sions of section 240 of the Government of India 
Act did not come into operation. 64 Cal W.N 272: 
(I960) 2 Lab LJ 326: ILR (1960) 1 Cal 19: AIR 
1960 Cal 264 (268, 269) (Pi E) (Prs 18. 19, 20, 
22) (DB). 

[Overruled in AIR 1964 SC 600.1 
R. 148 (3) — Railway employee — Discipli- 


-R. 148 — Railway servant — Suspension 

pending disciplinary proceedings — No definite 
action taken and proceedings withdrawn after 
several years — Order of reinstatement — Sub¬ 
sequent order of termination of services under 
Rule 148, Railway Establishment Code — Held, 
by way of punishment — Procedure prescribed 
by Article 311 (2) not followed — Order is illegal. 
See Constitution of India, Article 311 (2). 
AIR 1963 Mad 35. 

-It. 148 — Railway servant — Termination of 


nary action for serious misconduct of employee 
— Removal from service — Copies of proceedings 
before enquiry committe not furnished — Order 
of removal, held, could not be upheld. See Con 
stitution of India, Article 226. AIR 1937 Cal 4 
(DB). 

-R. 148 (3) — Scope — Permanent non- 

gazetted officer — Termination of service by 
one month's notice — If punishment. 

Under Rule 148 (3) (d), Indian Railway Esta¬ 
blishment Code the Railway Administration are 
entitled to terminate the tenure of service of any 
permanent Non-gazetted employee, it they choose 
to do so, by merely giving a month's notice or a 
month’s pay in lieu of notice and so may an em¬ 
ployee belonging to that class relinquish his em¬ 
ployment upon giving a similar notice. In such 
a case, no question of any penalty or punishment 

is involved. (1957) 1 Lab LJ 27fc 61 Cal 
1: AIR 1957 Cnl 4 (7) (PI A) (Pr 12) (DB). 

_ Rr . 148 (3) nncl 1702 - Validity - (Consll- 

tution of India, Article 311). 

If n man merely binds himse'f to!be igoverned 
bv the general rules and regulations of Gmtrn 
ment service he must be taken to be bound by 

those terms 6 that are >cgal.. ^ JgSut 

to contract out of the provisions of the tonm 

Termination of service under a contract 

mmm i 

mmrnmi 

bad. 

Rule 148 (3) and Rule 1702 of the Railway ■ Esta- 

fit 0 such h> termination does no, amount to a re-. 

tnoval or dismissal fi-i sendee, are 
^ e cTwN 336 0 : f AIR MS* Ca. 560 (508) (Prs 11 
to 13). 

-Rr. 148 and 2044 - R^nden" 

service of railway adm.n.s,ration _ R ^ erM(tcr 

syas 

Immediately thereafter resp nd _ Emolumen i s 
order of lemma lC * ot res ,ored 

during period of su p , lcr an d attracted 

O rd ,r held «. SnsmSL ot India. ArU- 

Tsn ("). 1 Am «« Mad 243 (DB). 


mm 9 S AN/ A1MII ff •« » ■ w mm mm % m m mmmmmmmmmm 

service in accordance with Service Rules — Order 
preceded by enquiry into misconduct under Secu¬ 
rity Rules, 1954 which was dropped — Article 311 
(2) not attracted. See Constitution of India, 
Article 311 (2). AIR 1962 Mad 379. 

[Overruled in AIR 1964 SC 600.] 

-R. 148 — Constitutional validity — No! vio¬ 
lative of Article 14 of the Constitution — Con¬ 
stitution of India. Art. 14. 

Rule 148 of the Railway Establishment Code 
does not ofTend Article 14 of the Constitution. 
The classification of non-pensionable railway ser¬ 
vants as a separate class is a reasonable classifl- 
cation based on intelligible differentia and is re¬ 
lated to the object sought to be achieved by i . 
(1902) 2 Lab U 124: (1902) 4 Pac LR 271:: 1902 
Mad WN 186: AIR 1902 Mad 379 (382) (P-t B) 

[Overruled in AIR 1904 SC 000.1 
_ r # 148 (.3) — Termination of services with- 

out n’ confronted enquiry - If PU n,s | ,n r , <-" 1 
offends against Constitution o[ India (19o0). Arti¬ 
cle 311. 

The Supreme Court in (1958) 1 An WR (SC) 
162: (19581 SCJ 451: (1958) 1 MU (SC) 102 has 
held that, in a case where the terms of cm- 
plovincnt provided for services being terminated 
on a proper notice, no question of premature 
termination of services could arise, and that 
where there has been a termination of services 
in accordance with the terms of employment, it 
would not be a punishment unless there be a 
forfeiture of benefits already acquired or earned. 
The Railway Administration (in the instant case 
placed the respondent under suspension, with 
the result that he was able to get onh hatf his 
salary and the rest was withheld under the Rules 
„f the Indian Railway Establishment Code. His 
services were terminated without any enquirj■ 
ita charRes. The lormta.ion *« «■“ '»,£ 
under powers vested under R. 148 (3). lne ora* 
terminaling Hie services held, was by way of 

751: (1962) 1 4 Fac LR 110: (t902) 2 V^iE 

'I'dSWAftT ", ' olctnc 

_R. 148 (3) - Scope - Jurisdiction of Gene 

rat Manager to terminate service. 

Rule 148 (3) conferred the » 

General Manager to termina e li e en ion _ 

person who held a non gaz month's notice, though 
able post by giving him been framed 

earlier to the notice, charges had ^been^ ^ 

imd . i r V wilh a,, °69 Mad' LW 576: (1956) 2 MLJ 
21? AIR 1950 Mad 686 (686) (Pr 3). 

_r. 148 - Railway authorities have • rijW 

lo terminate services of fo® cSSlitufion of India. 
_ There is nothing in _ (Cons |itution ol 

SSf Artides 31 ? Slff See Railway Sendees 
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(Safeguarding of National Security) Rules (1949). 
Rule 3. AIR 1953 Mad SI (DB).' 

-Rr. 148, 1708 and 1709 — Provision does not 

apply where termination of service is according 
to terms of conditions of service — Employer 
having right to terminate service either under 
terms of contract or by holding departmental 
enquiry can proceed in either of the two modes 

— Held, that termination of service of the rail¬ 
way servant was according to terms of service 
and not by way of punishment. See Constitution 
of India, Article 311 (2l. AIR 1963 Mys 193 (DB). 

•-R- 148 — State Railway Rules, Rule 148 (3) 

and (4) — Permanent (rion-penslonable) non- 
gazelled servants — Service Ls terminable with 
ODe month's notice or pay In lieu of it. 

It is permissible to terminate the services of 
a permanent (non-pensionable) noil-gazetted 
servant ol State Railway by giving one month s 
notice or one month's pav in lieu of notice 
1952 Nag LJ (Notes) 60 (DB). 

- R. 148 (1) — Validity of termination of ser¬ 
vice of temporary servant — Temporary servant 
having no lien on permanent post — Agreement 
for 14 days notice — Opportunity to show cause 
given — Termination alter 14 days notice is 
valid — Constltulion 0 | India, Article’311. 

A temporary railway servant having no lien on 
permanent post cannol claim the benefit of the 
provisions of Article 311, Constitution of India 
A temporary railway servant was given a pro- 
per hearing before his services were terminated 
"Y the General Manager by giving 14 dnvs notice. 
H u S? n,rac * P rov ‘ded for 14 days notice. 

.Jl ,hat ,he termination was valid. (’52) 
19a2 Nag LJ (Notes) 60 (DB). 

—-R. 148 — Termination of service of railway 
employee under Rule 148 - Rule dispensing with 
comphancc vvith provisions of Art. 311 (2). Con- 

iIrm;L 0n .- 0f r dla ’ ‘. s l,sc,f and, therefore, 

termination of service in accordance vvith provi- 

sions °f Rule 148 cannol be sustained. See Con- 

374 (DB)°^ nd ' a ’ Arlicle 3,1 < 2 >- AIR ,9C & Pnl 

idlin' 148 , T R:,ilwa V Establishment Code (Dis- 
nn, if-o a i nd Ap ^ eal Ru,es) > R u>« 1706 (ii), (iii) 
J '° 7 ~ • Ter minalion of service of railway 

notice °!fi civ, l R , ,. onc . mon,h ’s pay in lieu of 
nf'‘ C *',. af,er holding him guilty in disciplinary 

agaS'pm r Tnal CoUr, hold 'ng ‘hat charges 
employee were not proved, but holding 

Held frinTr 35 P r °P cr on basis of contract- 
from Court was wrong in approaching case 
iahTtiiEe *«■ of .- vie ' v of contractual rights and 
See? SS °a Par i CS and termination should have 
and l“ dRC ? ° n , bns,s of Ru le 148 and Discipline 
«nd Appea! Rules.: AIR 1958 SC 36. Foil _ 

to plw lher t*!® 1 ll,e Courl was not competent 
conflux 6 c f videnca . afresh to find out vvhethe, 
wronn r ° f , cnq ' ,mnR authority was right or 
42i (DB) CaS ° nw dlscusscd - ( 196 ‘) ILR 40 Pol 

tei^fnaSn ir 3) ~. Removal from service and 
emplove' - Tp^ rV ' C f- are , no ' same “ Railway 
with Rni» iJ e ™ innll °? of service in accordance 
is L (3) - Article 311 of Constitution 

Cal 566 n- d: . P 1954 Cal 399 md AIR 1954 

See r T,- < Words and Phrases). 

Pat 221 (DB) ° f ln ,a ’ Article 31L AIR 1950 

^Overruled in AIR 1964 SC 600.] 

*ame sell! r. R ?“°? al or dismissal — Used in 
servant — Tv r b ° th ,? lausea ~ Temporary railway 
Railway p scnice unde r R. 143, 

way of Y Code - Not being by 

IVnl P ™ f hmen does not amount to removal 
‘VOL 12.) Fn.D. 84. 
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— Order of termination passed bv aulhority sub. 
ordinate to appointing authority — Validity. See 
Constitution of India. Arlicle 311 (1). AIR 1963 
Raj 244, 

Rr. 148 (3) and (4) and 1708, Proviso — Ap¬ 
plicability — Chanter XVII. 

Rule 1708 deals vvith removal from service, and 
there is no doubt that it a person is to be re¬ 
moved from service under that rule, the proce¬ 
dure ol Chap. X\ II has to be followed, namely 
a charge-sheet has to be given to the public ser- 
vant concerned. Ins explanation taken, and the 
formalities of Arlicle 311 complied with. 1967 
Raj L\\ 567; ILR (1957) 7 Ra| 836: AIR 1958 
rtnj 230 (252, 253) (Pt A) (Prs 9. 10. 12. 13) (DB). 
(Overruled in AIR 1904 SC GOO.] 

——R. 148 and Cb. 17 — Notice under Rule 148 
when required. 

,' f “railway-servant is removed or dismissed 
under Chap. X\II, no notice under Rule 148 is 
required, nor is it necessary to pay him salary 
in lieu of notice Notice is only to be given, and 
salary in lieu of notice is onlv payable if the 
aulhontv^proceeds under Rule 148 (3). 
19o< Raj L\\ oft/; ILR (1957) " Ra| 836- AIR 
1958 Raj 250 (253) (Pt C) (Pr 12) (DB). 
[Overruled in AIR 1964 SC 60U.) 

7 : R - 148 , “Validity of — Termination ot 

under Ru,e . 148 (3) d o« not amount to 

1 3,1 ,,° r „r d r m,S « " 1,hin mcanin « of Arti- 
Cit Jll (2| of Constltulion — Rule 148 is nnl 

repugnant to Arlicle 311. See Constitution ot 

Indm. Article 311. AIR 1058 Raj 250 (DB). 

(Overruled in AIR 1964 SC 600.) ’ 

-—-Hr. 148 and 2046 — Relative scope — If c on- 

”o46 * U rem ermi | nall0n JI ° f SCrvIce und ^ Rule 

.“Lla. A,S 3i"„°' dlsmlssal “ (C»mUIuUm> 

Rule 2046 gives the general rule of termination 
of service on superannuation. Such termination 

mi within^ .h ^ 1 am0Un ' 10 

Ride 14 ft ,Re meaning of Article 311. 

Rule 148 is a sort of proviso to Rule 2046 and 
opplics in exceptional cases where it may 

ice to terminate the service of a public servant 

notice ThJit < f t,eS Y , ace , of superannuation by 
be invalid onY*” 1, Ru ? 148 cnnn0 ‘ he said to 

Rule 2046.°Y 6 h 7 ^lAV*' Tlr'I^Y*^ 
(DB) 6: AIR 1958 RaJ 250 (265 > E) (Pr 18) 

[Overruled in AIR 1964 SC 600.] 

RULE 149 

exercising discretion RhIp P r,nc »ple foi 

SST“- ° f -is 

- Hi K his”f *£j3=rJ&« >«>»«> 

Rules contravene Article <*11 ^ notice —. 

(Majority view) • Seornnci-i ? are invalid, 
cle 311 h) Am im &cmT oa of India - Arlil 

Rule H9 ^3) does k not y sdccT ““J he lssned ‘ 
which has to issue notice Under auth °rity 
law the notice can be given k?.,k he R^ral 
authority or one superior to him h ® u nppoiri, m« 
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cannot be said to be illegal. Shvam Behari 
“™' n v - Dm on of India, AIR 1963 Assam 94 
(103) (Pt G) (Pr 25) (FB). 

[Reversed on another point in AIR 1964 SC 
600.J 

RULE 156 

-- R|, « 136 and 157 and R. 10 in Appendix 11-A 

— Contravention. 

It was in exercise of the powers under 
Rules 156 and 157 and Rule 10 in Appendix 11-A 
that the General Manager South Indian Railway 
issued Circular No. 343, D/- 11-8-1949. The 
General Manager was specified by the statutory 
rules as the authority competent to frame rules 
to determine seniority. It was the same auth¬ 
ority that authorised the issue of the order dated 
25th April, 1952, addressed on behalf of the Com¬ 
mercial Operating Superintendents in charge of 
districts. One of the results of order dated 
25-4-1952 was that the petitioner among others 
dropped from Rs. 64-4-170 scale of pay to 
Rs. 60-4-150. 

Held, that the order, dated 25th April, 1952, 
obviously conflicted with the requirements of 
Rule 2 of Circular 343. The conflict belween the 
Rule and the Order dated 25th April, 1952, could 
not obviously be resolved on any assumption that 
the order could proprio vigore operate as a rule 
framed by a competent authority: AIR 1955 Mad 
305 (FB), Ref. AIR 1958 Mad 243 (244) (Pt C) 
(Prs 2, 4). 

RULE 157 

-R. 157 — Scope — General Manager of Rail¬ 
ways can make rules in exercise of powers under 
Rule 157 — Order dated 14-5-1953, passed by 
General Manager of Central Railway — Held, 
order had the ellect of rule made under Rule 157 

— Order was binding on both parties — General 
Manager failing to discharge his duty — Writ of 
Mandamus should issue. See Constitution ol 
India. Article 226. AIR 1965 Bom 267. 

•-Rr. 157 and 2003 (14) — Order by General 

Manager effecting separation of one department 
from another and consequent transfer of non- 
gazelled employees amounts to framing of a rule 
and acquires force of law — Person opting in 
pursuance of such order acquires legal right to 
hold post in separated department — Rule 157 
does not prescribe any particular form. 1965 Mab 
U (Notes) 44. 

-Rr. 157 and 156 and R. 10 in Appendix 11-A 

—- Contravention. 

It was in exercise of the powers under 
Rules 156 and 157 and Rule 10 in Appendix 11-A 
that the General Manager South Indian Railway 
issued Circular No. 343, D/- 11-8-1949. The 

General Manager was specified by the Statutory 
rules as the authority competent to frame rules 
to determine seniority. It was the same auth¬ 
ority that authorised the issue of the order dated 
25th April, 1952, addressed on behalf of the Com¬ 
mercial Operating Superintendents in charge of 
districts. One of the results of order dated 
25 - 4-1952 was that the petitioner among others 
dropped from Rs. 64-4-170 scale of pay to 

K Held, that the order, dated 25th April, 1952, 
obviously conflicted with the requirements of 
Rule 2 of Circular 343. The conflict between he 
Rule and the Order dated 25th April, 19o2, could 
not obviously be resolved on any assumption that 
the order could proprio vigore operate as a rule 
framed by a competent authority: A R19oo Mad 

305 (FBI. Ref. AIR 1958 Mad 243 (244) (Pt C) 
(Prs 2, 4). 


RULE 418 


- -R. 418 — General and Subsidiary Rules fot 

Indian Railways, Rule 418 — Suspension of Rail- 
way servant pending departmental enquiry — 
Validity — Charges investigated providing for a 
maximum penalty of fine — Suspension pending 
enquiry Is illegal. 

Where an express provision is made to suspend 
an employee in stated circumstances, then it must 
be held bv clear implication that the Rule-mak¬ 
ing authority did not intend that the employee 
should be suspended in other cases, also. R. 418 
of the General and Subsidiary Rules for Indian 
Railways, which is nothing but the reproduction 
of Section 47 (2), latter part of Railways Act, 
provides for a maximum penalty of a fine ot 
one month's pay for breach of the rules in that 
part. Where, therefore, the charges in¬ 
vestigated, relate to breach of rules, for which 
maximum penalty of fine of month’s pay has 
been provided, and not either dismissal or re¬ 
moval, a Railway sen-ant cannot be suspended 
under Rule 1711 (b) of the Rules, embodied in 
the Railway Establishment Code. 

Where, a Railway sen-ant, against whom a 
departmental enquiry was started on charges for 
breach of Rules S. R. 37 (27), G. R. 37 (iii) and 
S. R. 39 of the General and Subsidiary Rules for 
Indian Railways, was suspended with immediate 
effect pending enquiry. 

Held, that the maximum penalty for the charges 
against the employee under the rules, having 
been provided as fine of one month’s pay, no 
suspension could be ordered under Rule 1711 (b). 
There being no other rules for suspension, the 
order of suspension was void. 1961 MPLJ 
(Notes) 222. 

RULE 509 

-Rr. 509, 510, 511 — Allowances claimable — 

If ex gratia payment. 

The railway rules make it abundantly clear 
that allowances, even running allowances, were 
part of the emoluments payable and claimable 
by a certain class of railway employees. They 
are not an ex gratia payment. 1957 AU LJ 840: 
1957 Ail WR (HC) 831: (1958) 1 Lab U 198: 
AIR 1958 All M2 (344) (Pt B) (Pr 4). 

-Rr. 609, 510, 611, 2M4 — Railway servant 

entitled to special running allowance suspended 
and later reinstated — Right to claim running 
allowances. 

Where a railway sen-ant, who was entitled to 
special running allowance under the rules, was 
suspended on his prosecution for certain offence 
and later reinstated on his acquittal by the 
Court, he is entitled to running allowances cal¬ 
culated according to the rules. Rule 510 has to 
be liberallv interpreted and real meaning of the 
rule is to permit a person to earn allowance id 
case he is prevented from earning it for no fault 
of his. Under Rule 2044 a person has been he d 
to be entitled, on honourable acquittal, not only 
to full pay but also to full allowances to which 
he was entitled and would have earned had he 
not been suspended. 1957 All LJ 840: 19o7 
\YR (HC) 831: (1958) 1 Lab LJ 198: AIR 19o8 All 

342 (344) (Pt C) (Pr 4). 

RULE 610 

-Rr. 510, 609, 511 - Allowances claimable by 

“ f rwass-" 

Rule 509. AIR 1958 AH 34-. 
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«-Rr. 510, 500, 511, 2044 — Railway servant 

entitled to special running allowance suspended 
end later reinstated niter suspension was found 
unjustifiable — lie is entitled to claim running 
allowances. See Railway Establishment Code, 
Rule 509. AIR 1958 All 342. 

RULE 611 

-Rr, 511, 509, 510 — Allowances claimable b> 

certain class of railway employees are not cs 
gralia payment. See Railway Establishment Code, 
Rule 509. AIR 1958 AU 342. 

—-Rr, 511, 509, 510, 2044 -— Railway servant en« 
tilled lo special running allowance suspended 
and later reinstated after suspension was found 
unjustifiable — He is entitled to claim running 
allowances. See Railway Establishment Code, 
Rule 509. AIR 1958 All 342. 

RULE 742 


ore satisfied and the Coni rolling Officer does not 
decide lo disallow or withhold it acting undei 
Rule 1314, a subscriber could enforce his right 
to special contribution. The scheme of the rules 
points lo that conclusion. ILK (1954) 6 Assam 
383: AIR 1955 Assam 17 (21 to 23) (Pt D) (Prs 14, 
18, 19, 20) (DB). 

RULE 1336 

-R. 1336 — Construction of — Special contri¬ 
bution to Provident Fund — Nature, stated. 
Sec Railway Establishment Code. Rule 1314. 
AIR 1955 Assam 17 (DB). 

RULE 1503 

“ R. 1503 — Construction of — Special contri¬ 
bution to Provident Fund — Nature, stated. 
Railway Establishment Code, Rule 1314. AIR 
1955 Assam 17 (DB). 


R. 742 (v) — ‘Prohibited by Government* •— 
Phrase governs only publications and not obscene 
books or pictures — News weekly, Indian Obser¬ 
ver cannot be regarded as book or picture — 
Its publication not prohibited by Government — 
Ran under Rule 742 (v) not attracted. 1965 Pud 

(P 6^ U (DB) 2< * 7: Pu nJ 417 ( Pl A) 

*•»* No powcr in Railway Board to ban 
a publication on ground that in its opinion it is 
obscene 1965 Pun LR (Supp) 267: AIR 1966 
PudJ 417 (420) (P| B) (Pr 6-A) (DB). 

? an imposcd b V Railway Board on 
sale of publication on railway platform — Railway 
p a!forms are as much private property as any 
other highway in town — Person aggrieved can 
ctiatlcnge decision of Railway Board. 1965 Pun 

ft 7 ) fDB)! 67S AIR PunJ 417 (420) ,Pl C) 

RULE 1314 

-Rr. *314, 1336, 1503 — Construction — 
bpcclal contribution lo Provident Fund — Nature 

diSTf V. scrvant wh0 hns become 

dPn b p„. f . i h 1 sp £ c,nl “"‘nation to his Provi- 

Protiln d p“ n ‘ l , er n R , Ulc 1314 of ,hc D ' S - R»Uwo, 
snnrini 011 Ru ' es > sues for recovery of such 

canno . con *" bu ‘ ,on . Ru| e 1314 in the abstract 
, rel,ed .°» «* , a defence unless it is 

in ml d ? rovcd lhnt ,he Controlling Officer, 
n the exercise of powers which vest in him 

nddiUon d of S?”. sub ‘ ru !« ,21 not »° Permit the 
count nr l Sp ^ C,a -‘ c , ontribu,,on lo plaintiff’s ac, 
SS“m r h pf, l JS !ed 10 withhold it under sub- 

abslrnM* PIa,n . ! ff canno1 be non-suited on the 
abstract propos 1 !,°n that the Controlling Office" 

Iffs riv estnc,cd power *0 withhold payment 
without tho S 0l n hc resis,cd u °der Rule 1314 
verse ih C . n,r .°‘ lcr comin R to a decision ad- 

Obiter " v ,he ! acis of ,he case - 
lion In pJ- 1 p . rop S?‘ l0n ,hal s P c cinl contribu- 

Sttn° r [T* ”** Sreunde? £ 

a R mode nr°^ be , 0c . ccplc d- Rule 1336 (1) prosides 

fhT conmbullon U nH°i n d° f ,l } e special contribution, 
Payabl? lo 2w ded undc r i Rule 1314 becomes 
dent children nf ih 0 '!, ° r Wldows or/an<i depen- 

Thbrute has 

hold that Rule llu , emhnH ?Uld be anornRl °us tQ 
dition of service 4 etl b dlC u n ° enforceable con. 
docs not in thn >Cn ."’hen the Controller 
decide to wiihHni^ cx ?? Ise of his authority. 

partially. HeSeI f ributi ? n wholly « 
J. neuce, a the conditions of sub-rule (a) 


RULE 1701 

- R. 1701, Para. 2 (1) — Railway employee — 
Misconduct — Subordinate railway employee de¬ 
manding and accepting paltry amount of 8 annas 
Horn passenger for service rendered — Dismissal 
from service — It is not within jurisdiction of 
High Court under Article 220 of Ihe Constitution 
to enquire, whether punishment of dismissal 
was too severe. See Constitution of India, Arti¬ 
cle 226. AIR 19G4 Orissa 253 (DB). 

R. 1701, Para. 2 (1) — Railway servant ac¬ 
cepting baksbis for Service rendered amounts to 
misconduct — Distinction between ‘misconduct’ 
and ‘serious misconduct’. 

According lo Paragraph 2 ( 1 ) of Rule 1701 of 
Railway Servants Conduct Rules, acceptance of 
bakslns even il it is given by a person out of 
goodwill for service rendered to him by the Rail- 
way servant would amount to a contravention of 
that Rule and as such would amount to miscon¬ 
duct W here however, the baksbis was not de- 
manded by Hie Railway servant but was given 
voluntarily by a passenger it may not amount to 
misconduct. (1005) 1 Lab U 181: (1065) 

-"ATiflVIS’ft idV ,k 19h 0rl “" 

?. ^ — Railway servant de¬ 
manding and accepting baksbis of 8 anuas fo P 

d° ^ 7 Provisions of Penal Coda 

(1860), do not apply, 

'US? , ,h f , Rnil ": a v servant has demanded and 
accepted baksbis from a passenger the provi¬ 
sions of Section 161 rend with Section 95 of Penal 
Code cannot be invoked since the Railway Estn- 

anfw g r °„t t i,Self prohibi,s accede of 
whether* U ly ,°5 rowa f d and » « immaterial 

STen^ a°Ra£y b Se“ 

contravention ot the disciplinary rules prescribing 

£jsk 

reward was actually demanded by ,he £•{" 


(DB). 
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Of sen.ee by way of punishment - OppoS 
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against proposed punishment not given - Order pliancc with proccd 

iTm!-» n0 c V r ,d -T7. ( ^ ov f rnmenl 01 Ind'a Act Railway Establishim 
< 193.>), Section 240 (3) ). See Constitution of Constitution of Indi; 
India, Article 311 (2). AIR 1938 SC 905. tion to set aside s 

-R. 1702 — Scope — Termination of service suspension passed lc 

— Whether by way of penalty or in terms of sheet — Order conti 
contract — I low determined — Payment of one out approval of coi 
month's salary — Effect — Removal from ser- — Order, held not 
vice — Nature of, indicated. See Constitution of of India, Article 311 
of India, Article 311 (2). AIR 1937 All 439 (DB). R 1702 _ Ter| 

-Rr. 1702 and 1712 — Payment of Wages Act under contract — C 

(1930), Section 7 (2) (h) — Authority competent tioned in notice — 
to pass order for deductions from pay of railway penalty — Conslitu! 
employee — OlTicer having power under the (Master and Servant 
rules can he shied as an -authority’ having the W hen a Governme 
power to pass such order. Sec Payment of Wages condition tint 

Act (1936). Section 7 (2) (h). AIR 1957 All 363 

on either side, the r 

-Rr. 1702 and 1704 — Punishment of rcduc- have been made ag 

tion to lower post can he inflicted even if cm- by itself show that l 


pliancc with procedure laid down in Rule 1711 
Railway Establishment Code and Article 3 llj 
Constitution of India — Civil Court has jurisdic¬ 
tion to set aside suspension order — Order of 
suspension passed long before date of charge- 
sheet — Order continuing beyond 4 months with¬ 
out approval of competent authority — Validity 
— Order, held not sustainable. See Constitution 
of India, Article 311. AIR 1964 Pat 168. 

-R. 1702 — Termination of service by notice 

under contract — Charges framed but not men¬ 
tioned in notice — Termination not by way of 
penalty — Constitution of India, Articie 311 ■— 
(Master and Servant). 


ployec is governed by Payment of Wages Act. 
AIR 1935 NIC (All) 3539. 

-R. 1702 — Removal from service — ‘Service’ 

means whether permanent or temporary — Re¬ 
moval is different from reduction to lower grade 
<— Change of service status of Travelling Ticket 
Inspector to lower grade — There is no removal. 
AIR 1955 NIC (All) 3539. 

-Rr. 1702, 1706. 1726 — Discipline and Appeal 

Rules (Non-Gazelted) — Misconduct, wlial 
amounts to — Misconduct outside working hours 
and duly — Disciplinary action can be taken. 

Rule 1706 of Railway Establishment Code 
enumerates the circumstances under which a rail¬ 
way servant is liable to be dismissed from ser¬ 
vice. 


When a Government employee holds his service 
on condition that his service may be ter¬ 
minated at any time with one month’s notice 
on either side, the mere fact that certain charges 
have been made against the employee does nol 
by itself show that the termination of the services 
of the employee is by way of penalty. The 
most important document to sec as to whether 
the administration has proceeded by way of 
punishment or otherwise, is the order terminating 
the service. 

Thus where the order terminating the services 
of the petitioner does not show that he has been 
found guilty of any charge, on the contrary the 
order clearly and simply stales lhat the services 
of the petitioner, arc no longer required by Ihe 
administration and therefore he is being given one 
month’s notice, the termination cannot he said 
to be by way of punishment. 1956 BLJR 49: (1958) 
1 Lab LJ 324: AIR 1956 Pat 23 (26) (Pt B) 
(Pr 10) (DB). 


.I\ aU I ♦ (till n lliiun; VU uv uumw-vu - 

cc -Rr. 1702 and 1712 — Order withholding in- 

It is within the competence of the Railway Auth- crcmcnt of railway servant passed in contrnvcm 
iVies lo inStue P a disciplinary proceeding lion of Rules 1702 and 1712 of Ra. wayCode - 

• e _i?_. .. Anlhnnlv nnrlor Pavmont nf \\ Act 1101(1111" 


against a railway servant if according to it any 
of the circumstances as serious misconduct exist¬ 
ed. One of these circumstances is serious mis¬ 
conduct during working hours and during the 
course of employment. But this does not neccs- 


A « UIVO * * »VA m 9 M mm ww ^ -- 

Authority under Payment of Wages Act holding 
loss of wages resulting from order as unauthoris¬ 
ed deduction under Section 7 (1), Explanation 11 
of the Act — Order of Authority does not con¬ 
travene Article 310 of Constitution. Sec Payment 

• . I A I a v v% 4 fl 


course of employment, mu mis ernes uui ........v ....... - ~ ~ ------- 196 4 

sarily mean that there can be no misconduct or of \\ ages Act (1936) . Section 7 (1). 

serious misconduct outside the working hours or 1 unj 242 (DB). 


outside the course of employment. 

The test is that the misconduct must be incon 


-Rr. 1702 and 1705 — Merger of B. B. and 

C. I. Railway with Western Railway and subse- 


The test is mat me misconauci musi uc ........ ...... ..~—- v ---- - nj • 

si stent with Ihe fulfilment of the express or 1 m- , |U cnt introduction of Divisional system D‘ j 
,,|jed conditions of service in order to justify dis- sional Operating Superintendent, "h P 
fi. IW ODD 536, Relied on; AIR Di,|,ic. TrjJic “i, Stani 


Nag 206. Dist. . 

Subsidiary Rule 4 to Rule 1706 dees not and 
cannot either abridge or enlarge the scope ot 
Rule 1706. under which disciplinary action cm 
be taken for serious misconduct on the part of 

a railway servant 61 , B ,°“ 1 B om 
I T 26* (I960) 1 Lab LJ 167: ILR (B^U) 

545- AIR 1961 Bom 150 (151, 152, 153) (Prs 3, , 

8- 13) (DB). __ _ 


W1NUILI --- 1 

Railway, was nol lower in rank and had . aulhor ''y 
to punish employee by reducing him 
See Constitution of India, Article 311. 196o Raj 

LW 115: ILR (1965) 15 Raj 20o: AIR 1906 Raj 

37 (DB). 

_r. 1702 — Disciplinary authority, though not 

competent to impose major penalty, can issue 
charge-sheet for the same. See R ail ' va > nnr E ^; 
blishment Code. Volumc_ 1. Rule 1/07 196o Raj 


8 ’ (5, and 1714 - Reduction to lower ILR (1965, 15 Raj 205: AIR 1966 Raj 

state**in 'time scale Amounts to .reduchon in 37 (DB). 


fiS. “secConstilution of India. Article 311 (2,. 

1961 Nag LJ (Notes) 36. 

_i> _ V'lliditv — In s0 ^ ar as . 

ports io lay"down a /ule that in case of termination 


-Rr. 1702, 1725, 1717 and 1727 — Removal 

from service under Rule 1702 (8) - Application 
under Article 226 of Constitution without pur- 
suing remedies available under Rules 1/17, 17 ^j 


S °I ay fnr faUuri to conform to requisite and 1727 — High Court refused to grant relief 
service for failure neces- Article 226 in absence of any _spec at or 


to removal or ^"''^^ticTc^l Tof' Constitution. 

Scc 5S Rail\\ P y >V Establishment C Code, Rule 148 (3). 

—R^no^ and 1711 — Railway sen-ant, disci- 

ffirisLd'^Salt;"- Tub?tan.ial°non-S 


aim i/*/ — * — — " ■* . * _ 

under Article 226 in absence of any special or 
extraordinary reasons to do so. See ConsUM* 
of India, Article 226. AIR 1953 Raj 199 (DB) 

RULE 1704 

_R r 17M, 1712 — Punishment of reduction to 

lower post — Notice not specifying proposed 
salary - Notice indicating that he was to be m 
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nost carrying salary scale of Rs. 55-130 Notice 
held not'invalid — No prejudice to person con¬ 
cerned, since he had notice that he could be 
awarded storting salary ot Rs. oo. AIR lJ*>o 
(All) 3539. 

_R. 1704 — Travelling Ticket Inspector can 

lie reduced to a lower post by District Trailic 
Superintendent. AIR 1955 NIC (All) 3u39. 

—R, 1704 — Punisliment of reduction to lower 
post can be inflicted even if employee is govern¬ 
ed by Payment of Wages Act. See Railway Esta¬ 
blishment Code, Rule 1702. AIR 1955 NLC (All) 
3539. 

-Rr. 1704, 1705 — Prevention of Corruption 

Act (1947). Section 0 — Sanction — Validity — 
Sanction bv TralTic Superintendent must be taken 
to be granted bv an officer who was not compe¬ 
tent to dismiss the servant and is not valid — The 
only authority that could remove or dismiss a 
railway servant is the General Manager and nol 
the Trairic Superintendent. See Prevention ^ of 
Corruption Act (1947), Section G. 1950 Cri L 
879: AIR 1956 Bom 504 (DB). 

-Rr. 1704, 1708, 1709. Chap. 17 — Applicabi¬ 
lity — (Constitution of India, Art. 311). 

The petitioner was at the lime of his removal 
serving as an assistant trains clerk in the Trans¬ 
port Department and at that time the District 
Officer of that dcpnrlinent was one Mr. A. who 
was then holding the post of Superintendent 
Transportation. Mr. A Superintendent, Transpor¬ 
tation, who passed the order of dismis¬ 
sal was not an officer lower than the Divisional 
Personnel Officer by whom the petitioner was ap¬ 
pointed to the post of assistant trains clerk. 
Therefore the order of removal could not be held 
void or illegal in law. II.R 0955) Pat 023. AIR 
1965 Pat 305 (307 to 312) (Pi A) (Prs 5, 0, 8, 11, 
13) (DB). 

RULE 1705 

•-R. 1705 (c) — Authority competent to re¬ 
move —- Article 311 (1) of Constitution and 

Rule 1705 (c) of (lie Code cannot be read as im¬ 
plying that removal must be by the very same 
authority who made his appointment or bv his 
direct superior — It is enough that removing 
authority is of same rank or grade. See Preven¬ 
tion of Corruption Act (1947), Section 6 (c). 

1955 Crl LJ 249: AIR 1955 SC 70. 

-Rr. 1705, 1704 — Prevention of Corruption 

Act (1947), Section G — Sanction — Validity — 
Sanction by Traffic Superintendent must be taken 
to be granted by an officer who was not compe¬ 
tent to dismiss the servant and is not valid — 
The only authority that could remove or dismiss 
a railway servant is the General Manager and not 
the Traffic Superintendent . Sec Prevention of 
Corruption Act (1947), Section 6. 1956 Crl LJ 
879: AIR 1956 Bom 504 (DB). 

% ( c ) — Removal of railway servant 

by authority subordinate to that by which he was 
appointed — Removal held not invalid. See Con- 
JbtoRgR ^ India, Article 311 (1). AIR 1957 Ker 
1 (DB). 

R. 1705 (c) — Termination of service in pur¬ 
suance of contract — No question of the applica¬ 
tion of rules in Section 2 of Chapter 17 of the Code 
arises. See Government of India, Act (1935), Sec¬ 
tion 240 (2). AIR 1956 Pnt 23 (DB). 

^—Rr. 1705, 1702 and 1707 — Western Railway 
- Schedule of Powers (1958), Schedule II -- 
Railway employee appointed by District Traffic 


Superintendent of B. B. and C. I. . 

Merger of B. B. and C. 1. Railway with \\ extern 
Railway and subsequent introduction ot Divisional 
system — Divisional Operating Superintendent, 
who replaced District Traffic Superintendent ol 
B. B. and C. 1. Railway, was not lower in rank 
and had authority to puni>h employee by reduc¬ 
ing him in rank. See Constitution ot IndiaArti¬ 
cle 311. 1965 Rai LW 115: ILR (196o) lo Raj 

205: AIR 196G Raj 37 (DB). 


RILE 1706 


-R. 1706 (II) — Dismissal for serious mis¬ 
conduct — Permissibility. 

A railway servant is liable lo dismissal from 
service if he is guilty of. among other things, 
serious misconduct; this is clear Irom Rule 1*06 
(III. AIR 1957 All 671 (675) (Pt B) (Pr 26) 
(DB). 

-Rr. 1706 (v) and 1708 — Concealment of an¬ 
tecedents by railway servant at time of appoint¬ 
ment — If ground for removal from service. 

Rule 1708, read with Rule 170G. Clause (v) does 
not make the mere concealment by a candidate 
for appointment, of his antecedents a ground tor 
his subsequent removal from service; in order 
to justify the removal, ihe concealment must have 
been such that had the true facts been known, 
Hie applicant would not have been appointed. 
(1957) All WR (HC) 138: (1957) All U 143. 

-Rr. 1706, 1702, 1726 — Misconduct, what 

amounts to — Misconduct outside working hours 
and duty — Disciplinary action can be taken. See 
Railway Establishment Code, Rule 1702. AIR 
1961 Bom 150 (DB). 

-R. J706 — Railway employee — Grounds 

for dismissal — Concealment of fact of active 
membership of subversive organisation — Suffi¬ 
ciency. Sec Constitution of India, Article 310. 
AIR 1958 Cal 654. 

-Rr. 1706, 1726 — Rules tinder Rule 170G 

— Scope of — Rule 1700 docs nol confer power 
on General Manager lo frame rule which will 
delract from Rule 1706 — Such a rule will bo 
ultra vires. AIR 1955 NIC (Cal) 1795 (DB). 

-R. 1706 — Dismissal based on conviction — 

Conviction set aside on appeal — Kc-employment 
cannot be claimed — (Master and Servant). AIR 
1955 NUC (Cat) 1793. 

-R. 1706 (It), (lit) — Termination of service 

of railyaw guard on giving one month's 
pay in lieu of nolice, after holding him guilty 
in disciplinary proceeding — Trial courl holding 
that charges against employee were not proved 
but holding termination as proper on basis of 
contract — Held, trial Court was wrong in ap¬ 
proaching case from point of view of contra¬ 
ctual rights and liabilities of parties and ter¬ 
mination should have been judged on basis of 
R.148 and discipline and Appeal rules — Held 
further that the Court was not competent to 
examine evidence afresh to find out whether con¬ 
clusion of enquiring authority was right or wrong. 
See Railway Establishment Code (1951), U, 148. 
(1961) ILR 40 Pat 421. 

R. 1700 — Notice to show cause against 
penalty Absence of copy of enquiry report — 
There is no rule making it obligatory upon puuish- 
ing authority lo lurnish the Government servant 
with copy of such report along with the show 
C f US Qi, n ^ C * A ^e Constitution of India, Arti¬ 
cle 311 (2). AIR 1957 Pat 076 (DB). 

— Rr. 1700 and 1708 — Distinction between — 
Removal from service lor offence under R. 1700 

— Legality, 
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.-'I' 1 "! railwny administration lias made a distinc- _ R 1707 fri 

mo n var e sr iSrsi j to v uc service , and - - 

sairSTsy-" 1 ami : 

Rule 'i-os jl !| ,i ^ vinf ' ,C * c n ,l ® v ^ 1 are "enumerated' ^in ~ R> 1707 (c) “ 
, *'3 Senou s misconduct' conics under * l * 

Hule 1,06 and entails dismissal from the service A commilUee, wh. 

The penally of removal from the service as envi-' [ , " d, " R c ? n ™“'? c 
sa K ed m Rule 1708 is imposed in respect a v la , sk ,°J " 

<jf offences which are less serious than those laid ?"?,"?• f sho “ ld C< J 

down in Rule 1706 lor dismissal. But if a person '° 1 'T f " nda J?* n 

for hems fiu.lty of a serious misconduct for which f678WPt°il 
the prescribed punishment is dismissal from the ” 8 * P * *' * Pr 38 

service is simply removed from the service it -R. 1707 — Coi 

cannot be reasonably argued that there was viola. (2) — -Reasonable 

tion ol the Statutory Rule 1708. The imposition Meaning of — Opp 

ol a lesser punishment in respect of an offence Effect of — En<|ui 

lor which a higher punishment is prescribed is cienev — (Governn 
/n 1 ?! A,R 1957 I>: « 076 (078) (I't B) tion 210 (3) ) — (’ 

(Fr 4) (DB). stitution of India, 

- R. I TOG — R ailwav servnnl romm •Oil f ram 303 (DB). 


IS. 1/06 — Railway servant removed from 
service lor misconduct — Consultation with the 
Public Service Commission is not necessary — 
Notification in 1937 under Section 266 (3), Gov¬ 
ernment of India Act. See Constitution of India, 
Article 320. AIR 1957 Pat 676 (DB). 

R. 1700 — Discipline and Appeal Rules for 
non-gazetted stair, Rule 1706 — Word ‘conviction* 
in Rule 1706 does not mean ‘conviction* by infe¬ 
rior Court when superior Court sets it aside. See 
Constitution of India, Article 311 (2), Proviso (a). 
AIR 1965 Pun| 153. 

RILE 1707 

Rr. 1707, 1708 and 148 (3) — Reasonable 
opportunity — Permanent railway servant hold¬ 
ing non-pensionable post—Absence from duty with¬ 
out leave — Order of removal from service on 
payment of one month's pay in lieu of notice not 
based on terms ol agreement — Rule 148 (3) not 
applicable — Procedure prescribed by Rule 1707 
not followed — Order of removal is by way of 
punishment and is illegal. Sec Government of 
India Act (1936), Section 240 (3). AIR 1963 All 
441. 

-R. 1707 (c) — Departmental inquiry — Mem¬ 
ber of commit lee gathering knowledge of facts 
prior to inquiry — Effect, 

A departmental committee of inquiry is not de¬ 
prived of jurisdiction to inquire into a matter 
because some of the members constituting the 
committee may have some knowledge of the facts 
that may have to he inquired into. It cannot be 
presumed that any member of the inquiry com¬ 
mittee who knows some facts relevant to the in¬ 
quiry is going to use that fact or suppress that 
fact to the prejudice of the person against whom 
the inquiry is held. AIR 1957 All 671 (675, 670) 
(Pt E) (Prs 32, 33) (DB). 

-R. 1707 (c) — Inquiry committee functioning 

under control of authority not amenable to High 
Court’s jurisdiction — Perpetration of injustice by 
committee — Powers of High Court to interfere. 
Sec Constitution of India, Article 226. AIR 193? 
All C71 (DB). 

-R. 1707 (c) — Evidence Act (1872), Sec¬ 
tions 114 and 101 to 104 — Malice in law — Pro- 
sumption — Merc non-adherence by a depart¬ 
mental inquiry committee to the strict procedure 
followed by a judicial tribunal docs not amount 
to either acting mala fide or acting contrary to 
natural justice — (Constitution of India, Arti¬ 
cle 226) — (Words and Phrases). See Evidence 
Act (1872), Section 114. AIR 1957 AU 671 (DB). 


R. 1707 (c) — Committee having jurisdic¬ 
tion to inquire - High Court’s power to take 
away jurisdiction. See Constitution of India 
Article 226. AIR 1957 All 671 (DB). d ' 

R. 1707 (c) — Committee — Conduct of ln- 

A committee, whether it is a departmental fact- 
finding committee or any other committee, which 
las the task of making inquiries and recording 
Hidings, should conform, as closely as possible 
to those fundamental principles which govern the 

Sup, 0 !) '(SIS, (DB)[ ies AI “ 1957 A " 671 

—R. 1707 — Constitution of India, Article 311 
U) — Reasonable opportunity to show cause* — 
Meaning of — Opportunity to give explanation - 
Lllect of — Enquiry under Rule 1707 — SufTi- 
cicncy — (Government of India Act (1935), Sec. 
tion 2-10 (3) ) — (Words and Phrases). Sec Con- 
™ ll ,nm° f I,ldia * Ar,iclc 311 (2»- AIR 1956 All 

•1*1*5 (LI 15). 


R. 1707 (c) — Non-supply of copies of state¬ 
ments of witnesses recorded by Fact Finding 
Committee — No provision in Code as to supply 
of copies to person charge-sheeted — Non-sup- 
p!v does not deprive him of reasonable facility 
lor defence if he had reasonable opportunity to 
see the statements, read them and prepare his 
cross-examination on their basis. AIR 1955 
NUC (All) 3539. 

Rr. 1707, 170S and 1709 — Service agreement 
— Power of termination of service can be exercis¬ 
ed by Divisional Superintendent, if he follows pro¬ 
per procedure. AIR 1955 NUC (All) 2656. 

-Rr. 1707 to 1709 and 1712 — Scope — Re¬ 
duction In rank — Procedure. 

The mere fact that in the charge-sheet, R. 1708, 
Railway Establishment Code is mentioned, docs 
not make it necessary that the procedure should 
be one where the penalty imposed is one of re¬ 
moval from service. If the actual penalty im¬ 
posed was one other than that of removal or 
dismissal in order to uphold the validity of the 
enquiry it will be sufficient if the procedure pro¬ 
vided under Rule 1712 is followed. The provi¬ 
sions of Rule 1707 and sub-rules (c) and (c) do 
not contemplate a repetition of the enquiry be¬ 
fore the officer before whom the applicant is 
called upon to show cause against the proposed 
punishment and who is authorised ultimately to 
pass the order of reduction in rank. The failure 
to supply the petitioner with a copy of the docu¬ 
ments cannot constitute a failure to give a rea¬ 
sonable opportunity to the petitioner to defend 
himself before the enquiry committee, and also 
when it is done by the officer who ultimately 
passed the final order. AIR 1959 Assam 112 (116) 
(PI C) (Pr 4) (DB). 

-R. 1707 (e) — Railway servant — Disciplinary 

proceedings — Natural justice — Chairman of 
inquiry committee replaced in the middle of in¬ 
quiry by another who had not heard witnesses 
so far examined — Enquiry is vitiated. (1963-04) 
68 Cal \VN 1112. 

-Rr. 1707, 148 (3) and 1709 — Contract of 

service — Termination of service — Right of rail¬ 
way authorities to take disciplinary action instead 
of terminating service in terms of contract — 
Employee entitled to protection of Section 240, 
Government of India Act — (Government o! India 
Act (1935), Section 240 (3) ) — (Constitution of 
India, Article 311 (2). See Railway Establish* 

menl Code, Rule 148 (3). AIR 1960 Cal 264 (DB). 

[Overruled in AIR 1964 SC 600.] 

- R. 1707 — Show-cause notice — Who should 

issue — (Constitution of India, Art. 311). 
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A show-cause nolice under R. 1707 should be in 
the name of the punishing authority, or wilh its 
authority, consent or approval. This would make 
it au act of the punishing authority, and not an 
act of a third party. View expressed in 60 CWN 
933, modified. (1059) 1 Lab LJ 374: 62 Cal WN 
169: AIR 1958 Cal 633 (634) (Pt C) (Pr 4). 

-R. 1707 — Enquiry — Necessity of, pointed 

out. AIR 1955 NUC (Cal) 1793 (DB). 

-R. 1707-A — Constitution of India, Article 311 

(21 (a) — Applicability — Formal departmental 
enquiry against railway servant is not necessary 
— Conviction of criminal offence entitles Railway 
to dismiss servant, without taking note of further 
facts : AIR 1955 NUC (Cal) 1793. 

-R. 1707 (d). Proviso — Nature of — Dismis¬ 
sal of Railway Employee based on findings in 
departmental enquiry — Non-compliance wilh 
Proviso to Rule 1707 (d) by enquiry committee 
—- Order is illegal and can be set aside in exer¬ 
cise of powers under Article 227 of Constitution. 
See Constitution of India, Article 227. AIR 1962 
Pat 209 (DB), 


-R, 1707 — Termination of service of railway 

guard on giving one month’s pay in lieu of notice, 
after holding him guilty in disciplinary proceed¬ 
ing—Trial Court holding that charges against em¬ 
ployee were not proved, but holding termination 
as proper on basis of contract — Held, trial Court 
was wrong in approaching case from point of 
view of contractual rights and liabilities of parties 
and termination should have been judged on 
basis of Rule 148 and Discipline and Appeal Rules 
1 — Held, further that the Court was not compe¬ 
tent to examine evidence afresh to find out whe¬ 
ther conclusion of enquiring authority was right 
or wrong. See Railway Establishment Code 
(1951), Rule 148. (1961) ILR 40 Pat 421 (DB). 

—-R. 1707 — Order of termination — Date from 
which order operates is the date of decision 
of punishing authority and not date of com¬ 
munication of order. (1061) ILR 40 Pat 421 
(DB). 

— -R. 1707 -- Clauses (c), (d), (e) — Scope — 
Non-examination of defence witnesses — Mere 
non-examination cannot have elTcct of invalidat¬ 
ing proceedings of the enquiry. See Railway 
Establishment Code, Rule 1709. AIR 1955 Pa 1 
305 (DB). 

—R. 1707 — Clauses (c), (d), (e) — Reason- 
able opportunity of showing cause — Petitionei 
wanted to prove, through defence witnesses, his 
allegations against one K and not to disprove 
charges — Members of departmental enquiry 
committee held, were justified in not giving op¬ 
portunity to examine those witnesses. See Rail¬ 
way Establishment Code, Rule 1709. AIR 1955 
Pat 305 (DB). 

-R. 1707 (e) — Findings of Inquiry Com¬ 
mittee — Competent authority — If bound to ac¬ 
cept. 

w COmpc ? cn * AUlh °rity is not bound to ac¬ 
cept the findings of the Inquiry Committee and 
ne ei ? l . ,lled nnder the rules to pass such orders 
4 S nf c .i” n ^ s * n die circumstances of the case 

AIR 1950^ PunJ 043 (645) (Pt A) (Pr 3). 

tv* -E 07 “ Mer & e r of B. B. and C. I. Rail- 

Y- Weslern Railway and subsequent in¬ 
troduction of Divisional system — Divisional 
operating Superintendent, who replaced District 
traffic Superintendent of B. B. and C. I. Rail¬ 
way was not lower in rank and had authority 
to punish employee by reducing him in rank 
f w of India * Arlicle 3U - MM Raj 

37 (OB) 5 ILR (1965) 15 RaJ 2065 AIR 1006 R °J 


-Rr. 1707 and 1702 — Disciplinary authority* 

not competent to impose major but only minor 
penalty specified in Rule 1707 can issue charge- 
sheet for the same. 1965 Raj LW 115: ILR (19651 
15 Raj 205: AIR 1966 Raj 37 (39) (Pt B) (Pr 14J 
(DB). 

-It. 1707 — Enquiry against railway servant 

belonging lo category of senior Gass III slafi —• 
Enquiry Committee lo be constituted of tbre* 
members — Rule 42 of Rules for Non-gazctted 
Railway servants of Northern Railway does not 
supersede Rule 1707. 

The rules providing procedure for conducting 
enquiries under the Disciplinary Action Rules ar* 
statutory rules, and a failure to comply with Ihein 
has to be held to be illegal. Enquiry against 
q railway servant belonging to the category ofl 
senior Class III staff must be held by an enquiry 
committee constituted of three members. Rule 4‘A 
of the rules for non-gazetted railway sen-ants ofi 
Hie Northern Railway published by its General 
Manager cannot supersede the above procedure. 
Even under Rule 42 which permits a single olTicer 
enquiry, circumstances warranting such courso 
must clearly appear from the order appointing 
Ihe departmental enquiry. ILR (1962) 12 Raj 302; 
1962 Raj LW 240: AIR 19G2 Raj 205 (267) (Pt A) 
(Pr 8) (DB). 

•-R. 1707 — Applicability — Applies to case of 

reduetlon hi rank after amendment on 18th July, 
1956. 

Where in Ihe charge-sheet served to the railway 
servant, on the 25th July, 1957, it was mentioned 
that he was sought to be proceeded against under 
Rule 1708 of the Railway Establishment Code, 
that did not make any difference to the proce- 
dure which was and should be held to be cor¬ 
rectly applicable to the inquiry in a case where 
reduction in rank was contemplated. The reason 
was that Rule 1707 came lo be amended from the 
t8lh July, 1956. and the procedure laid down 
thereunder which was earlier applicable only to 
a case of dismissal was also prescribed for cases 
of dismissal, removal and reduction. ILR (1962) 
12 Rnj 302: 1962 Raj LW 246: AIR 1962 Raj 265 
(268) (Pt B) (Pr 10) (DB). 

RULE 1708 

~ —R- 1708, Proviso — Applicability — Tormina* 
tion of service — Whether bv way of penalty or 
in terms of contract — How- determined — Pay* 
ment of one month’s salary — ElTcct — Removal 
from service under Rule 1702 — Nature of in¬ 
dicated. Sec Constitution of India, Article 311 
(2). AIR 1957 All 439 (DB). 

-R. 1708 — Scope — Concealment of antece¬ 
dents by railway servant at time of appointment 
— When ground for removal from service, stated, 
See Railway Establishment Code, Rule 1706 (v), 

(1957) AH LJ 143, 

-R. 1708 — Service agreement — Power of 

termination of service — Can be exercised by a 
Divisional Superintendent ir he follows proper 
procedure and if the conditions for removal exist. 
See Railway Establishment Code, Rule 1707. AIR 
1955 NUC (All) 2656. 

R. 1708, Proviso — Removal of servant in 
terms of agreement by authority appointing him 
” Authority not Head of Department within 
Rule 1708 Validity — Such termination of ser¬ 
vice cannot be disputed by the servant — (Con- 

Arlic,e *H). AIR I0W NUO 

(All) 176o (DB). 

-R. 1708, Proviso — Removal of — Servant In 

terras of contract of service — Authority of Dlvk 
ilonal Superintendent — (Master and Servant), 
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Sch?,!.,u P °^f r ° f removaI referred to in the 
'.k P o VC . rS ton,ained >n the pamphlet 
!& the R f ,hvav Administration entitled 
n!m ntnii i r^ardin- disciplinary- action against 
rikmk | l Cd i S n T , lncluclm R removal from service, 
for n ir and nchl , s , 01 a PP«*>\ is a punishment 
Lnh n , TL l nCC :,nd has nothing whatever to do 
rnne- , - f ,° rm . ol removal from service which 

consists in termination of an employee’s contract 
ol service. 

do . cs no1 , fo j ,ow that because a particular 
oflicer has authority to impose the penalty he can 
terminate the contract. 

Under the proviso to Rule 170S the power to 
remove a railway servant from service in terms 
ol his agreement can be exercised only by a 
General Manager or by an authority not lower 
than the head ol the department to whom he has 
delegated his power. A divisional superinten¬ 
dent not being the head of a Department can. 
pot exercise that power and hence such removal 
by him is invalid and has not the effect of ter¬ 
minating the service of the employee. 1955 All 
LJ 788: 1955 AH \YR (HC) 693: (1956) 1 Lab LJ 
7: ILR (1956) 2 All 161: AIR 1955 All 568 (569) 
(Prs 9, 11) (DB). 1 

--Hr. 1708, 1707 and 1709 and 1712 — Scope 

and applicability — Proceedings under para 1708 
Penalty of reduction in rank — Procedure, 
indicated. Sec Railway Establishment Code. 
Rule 1707. AIR 1959 Assam 112 (DR). 

" 1708, 148 — Charges framed — Termina¬ 

tion of services not under disciplinary rule bul 
under contract without holding inquiry, is nol 
illegal. See Railway Establishment Code Vol I, 

Rule 148. (1960) 2 Lab LJ 384 (AP). 

• -R. 1708 — Constitution of India, Article 311 

(2) — Provision does not apply where termination 
of service is according to terms o! conditions of 
service — Employer having right to terminate 
service either under terms of contract or by hold¬ 
ing departmental enquiry can proceed in either 
of the hvo modes — Held, that termination ol 
service of the railway servant was according to 
terms of service and not by way of punishment. 
See Constitution of India, Article 311 (2). AIR 
1963 Mys 193 (DB). 

•——Hr. 1708 and 1706 — Distinction between, 
pointed out — Removal from service for olTencc 
under Rule 1706 — Legality. See Railway 
Establishment Code, Rule 1706. AIR 1957 Pat 670 
(DR). 

-—-Chap, 17, R. 1708 — Applicability — Assistant 
trains Clerk in Transport Department removed 
from service by order of Superintendent of Trans¬ 
port — Order held not void or illegal. Sco 
Railway Establishment Code, Chap. 17, Rule 1704. 
AIR 1955 Pat 305 (DR). 

• -Rr. 1708, 148 (3) and (4) — Order terminat¬ 

ing service of railway servant — Order whethei 
falls under Rule 148 (3) and Rule 148 (4) — 
Menlion of Rule 1708 is mistake. Sec Railway 
Establishment Code, Rule 148 (3). AIR 1958 Raj 
250 (DR). 

• -It. 1708, Proviso — ‘Remove’ — Meaning of. 

The word ‘remove’ in the proviso is obviously 
used merely in the sense of termination of ser¬ 
vice and not in the sense of ‘removal’ which is 
contemplated under Article 311. and which results 
in certain losses to the person removed. 1957 
Raj L\V 567: ILR (1957) 7 Raj 836: AIR 1958 
Raj 250 (252) (Pt R) (Pr 10) (DB). 

[Overruled on another point in AIR 1964 SC 
600.] 

RULE 1709 

• -R. 1709 — Senice agreement — Power of 

termination of service — Can be exercised by a 
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Divisional Superintendent if he follows proper 
procedure and if the conditions for removal exist. 
See Railway Establishment Code, Vol I. 
Rule 1707. AIR 1955 NIC (All) 2656. 

-Rr. 1709, 1707, 1708 and 1712 — Scope and 

applicability — Proceedings under para 1708 — 
Penally of reduction in rank — Procedure in¬ 
dicated. See Railway Establishment Code, 
Para. 1707. AIR 1959 Assam 112 (DB). 

Rr. 1*09, 148 (3) — Contractual right intend¬ 
ed to be enforced against employee — Chance of 
explaining conduct should be given — (Constitu¬ 
tion of India, Article 311 (2». See Government of 
India Act {1935), Section 240 (3). AIR 19G0 Cal’ 
264 (DR). 

[Overruled in AIR 1964 SC 600.] 

--Br. 1709, 148 (3), 1707 — Contract of servico 

— Termination of service — Right of railway 
authorities to take disciplinary action instead of 
terminating service in terms of contract — 
Employee entitled to protection of Section 240, 
Government of India Act — (Government of 
India Act (1935), Section 240 (3) ) — (Constitu¬ 
tion of India, Article 311 (2) ). See Railway 
Establishment Code, Rule 148 (3). AIR 1960 Cal 
264 (DR). 

[Overruled in AIR 1964 SC 600.] 

-Rr. 1709, 148 (3) — Charge-sheet served on 

employee — No other step contemplated in 
Rule 1709 taken — Order of removal giving one 
month’s notice — Proceedings held to be undei 
Rule 148 (3) — Section 210, Government of India 
Act, held did not come into operation. See Rail¬ 
way Establishment Code, Rule 148 (3). AIR 1909 
Cal 264 (DR). 

[Overruled in AIR 1964 SC 600.] 

-R. 1709 — Rule prior to its amendment in 

1952, is valid. See Constitution of India, Arti¬ 
cle 311 (2). AIR 1956 Cal 662. 

-R. 1709 (b) — Validity of Rule — Rule held 

ultra vires the provision of Government of India 
Act and the Constitution. Sec Government of 
India Act (1935), Section 240 (3). AIR 1954 Cal 
399 (DR). 

-R. 1709 — Constitution of India, Article 311 

(2) — Provision docs not apply where termina¬ 
tion of service is according to terms and condi¬ 
tions of service — Employer having right to ter¬ 
minate service either under terms of contract or 
by bolding departmental enquiry can proceed in 
cither of the two modes — Held, that termination 
of service of the railway servant was according 
to terms of service and not by way of punish* 
ment. Sec Constitution of India, Article 311 (2), 
AIR 1963 Mys 193 (DR). 

--Chap. XVII, R. 1709 — Applicability — 

Assistant trains clerk in Transport Department 
removed from service by order of Superintendent 
of Transport — Order held not void or illegal. 
See Railway Establishment Code, Chap. XVII, 
Rule 1704. AIR 1955 Pat 305 (DR). 

-Rr. 1709, 1707, CIs. (c), (d), (e) — Reasonable 

opportunity of showing cause. 

Where the petitioner wanted to prove, through 
the defence witnesses, his allegations against one 
K and not to disprove the charges framed against 
the petitioner. Held, that the members of the 
departmental enquiry committee were perfectly 
justified in not giving an opportunity to the peti¬ 
tioner to examine those witnesses. ILR (19oo) 
Pat 625: AIR 1955 Pat 305 (313) (PI C) (Pr 18) 
(DR). 

-Rr. 1709, 1707, CIs. (c), (d), (e) — Scope 

Non-examlnatlon of defence witnesses. 
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The mere non-examination of the witnesses ril¬ 
ed by the petitioner in the course of departmental 
enquiry cannot have the effect of invalidating the 
proceeding of the enquiry or the order passed 
by the ultimate authority on the basis of its 
report. So also the mere denial by the enquiry 
committee to allow the petitioner to cross-examine 
a witness does not cause any prejudice to him 
nor does it amount to any denial of reason¬ 
able facilities for the conduct of his defence as 
contemplated bv Buie 1707. ILR (19351 Pat ^25: 
AIR 1955 Pat 305 (313, 31G) (Pi D) (Prs 20, 24) 
(DB). 

-R. 1709, Proviso — Applicability — Nothing 

on record to show that officer competent to pass 
order of removal had consciously dispensed with 
departmental enquiry or that he had recorded an> 
considered opinion why such inquiry should be 
dispensed with — Case held did not fall within 
proviso to Rule 1709. 1963 Raj L\V 128: ILR 

(1963) 13 Raj 28: AIR 1963 Raj 57 (60) (Pt A) 
(Pr 8). 

--R. 1709 — Proviso to Rule 1709, Railway 

Establishment Code — Validity — Provision, in 
so far as it overrides Article 311 (2) of the Con¬ 
stitution, is ultra vires. See Constitution of India, 
Article 311 (2). AIR 1963 Raj 57. 

RULE 1710 


-R. 1710 — Disciplinary' Authority can itself 

hold enquiry or at its discretion appoint cither 
Board of Enquiry or Inquiring Officer. 1965 Raj 
LW 115: ILR (1965) 15 Ra| 205: AIR 1906 Ral 
37 (40) (PI C) (Pr 16) (DB). 

—R- 1710 — Inquiring Officer should be of rank 
higher than accused employee but need not belong 
to higher class. 1905 Ra| LW 115: ILR (1965) 
15 RnJ 205: AIR 1966 Raj 37 (40) (Pt D) (Pr 17) 
(DB). 

RULE 1711 


-R. 1711 — Suspension — Servant guilty of 

serious misconduct — Discretion of authority. 

For the purposes of suspension it is not ncrcs- 
Gary that the authority suspending a railway 
servant should definitely come to the conclusion 
oerore he orders suspension that the railway ser¬ 
vant who is to be suspended was guilty of serious 
misconduct. It is sufficient if the suspending 
authority has reason to think that the railway 
has been guilty of serious misconduct 
which could entail his dismissal from son-ice. 

nUl . , ?. r must * P er necessity, be within the 
complete discretion of the officer in whom is vest- 
? a the power to suspend; his discretion cannot 

#P» C r^ CU / l Il SCr n ibcd “KhUy- AIR 1057 Ali 071 (676) 
(Pi C) (Pr 32) (DB). 

TT’*• — Order of suspension by Financial 

and , ^Icf Accounts Officer — Question 
whether order was Jusllficd — Power of High 

InHU 4 °,. ,*° ini0 — (ConstUulion of 

India, Article 226). 

Fina!!!c e i .^pension order is made by the 
NnHh* D Adviser and Chief Accounts Officer. 
inciifl^ n . ai ways » I* 16 question whether he was 
k making lhat order cannot be gone 

Article 90 R C *f H .u h £ ou . rl in n P rocce <l»ng under 
nar v tn n lf lhc F ;. A * nnd C - A - O. was no 
JI5VV 1 !? proceeding and because, the F. A. 

of the Hi <2' r n fl. amcn °ble to the jurisdiction 

functinne k h Co , ur ! m s0 far as he resides and 
ronrV'c • bc y°, I ? d . lhe lorrBorial limits of the High 

(pTd) a,r "■ 


-R. 1711 (a), (b) — AppHcabilily — Condi- 

lions. 

Sub-rule (a) is attracted only when there are 
proceeding* in a Court of law and sub-rule (bi 
is attracted in the case of departmental proceed¬ 
ings. No valid order for suspension can be made 
under Rule 1711 (al. where a railway servant lias- 
neither been arrested nor committed to prD>a 
pending trial bv a Court of law. ILR (1955) 1 
Cal 456. 

-R. 1711 (b) — Investigation' — Meaning of 

— This has reference to departmental investiga¬ 
tion. 62 Punj LR 714: AIR I960 Punj 003 (6U5) 
(Pt A) (Pr la). 

——R. 1711 (a) — ‘When he is arrested* — 
When a person appears in response to a sum¬ 
mons to answer a charge of offence and execute 
a bail bond for future appearance in Court he 
cannot be regarded to have been arrested at any 
stage prior or subsequent to the grant ot the 
bail: AIR 1953 Cal 45, Rel. on; AIR 1950 EP 53 
(FID, Dist. 62 Pun) LR 714: AIR 1960 Punj 605 
(GOG) (Pt B) (Pr 3). 


•-Rr. 1711, 2043 — Contract of service with 

i oil way administration — Terms contained in 
Railway Establishment Code forming basis of con¬ 
tract — Suspension of railway servant is valid — 
(Constitution of India, Article 311). AIR 1957 
Punj 130 (FB). 


# R**. 1711, 2043 — Service in railway ad¬ 

ministration — Railway administration has an* 
undisputablc power to suspend its employee — 
Employee is not entitled to any salary for the 
period of suspension excepting the subsistence 
grant — (Constitution of India, Article 31 li. 
Divisional Superintendent, Northern Railway 
v. Mukand Lai, 59 Pun LR 173: (1057-58) 12 
FJR 182: (1957) 2 Lab LJ 452: AIR 1957 Punl 
130 (132, 133) (Pt D) (Prs 9, 12) (FB). 

®-Rr. 1711 and 2943 — Conflict between 

Railway Establishment Code and Payment of 
Wages Act — Code prevails — (Constitution of 
India, Articles 251 and 311 (2)) — (Payment of 
Wages Act (1936), Sections 7 and 10). 


If there is any conflict between the provisions 
of the Payment of Wages Act, 1936 and the 
rules contained in the Indian Railway Establish¬ 
ment Code framed under Section 241 |2I, Govern¬ 
ment of India Act, 1935, it is the Code which 
must prevail. A railway employee cannot, dur¬ 
ing his period of suspension, claim his full wages 
and he cannot go to the authority under the 
Payment of Wages Act alleging that his wages 
have been deducted, because in fact there lias 
been no deduction. 58 Bom LR 821, Full. Divi¬ 
sional Superintendent, Northern Railway, Delhi 
Division v. Mukand Lai, ILR (1957) Punl 1050: 
60 Punj LR 173: (1957-58) 12 FJR 182: (1957) 2 
Lab LJ 452: AIR 1957 Punj 130 (133, 134) (Pt El 
(Prs 13, 14) (FB). f 1 11 


RULE 1712 

® — Permanent railwa 

h CharRc °f misconduct - Terminatio 
of sen ice by way of punishment — Opportunit 
against proposed punishment not given — Orde 

nt Q y n id oiT (Government of India Ac 
(193 d), Section 240 (3) ). See Constitutiim « 
India. Article 311 (2)! AIR 1058 SC 005 

sIT^n 17 ^ ~ ,? 0 '; en ?T nt °' f Act (1935! 
oec. 240 (3) — Inconsistency — First and secum 

opportunity - (Constitution of India, Article 31 

llonS^riuRTTO'Aimi" ,t‘ S “ 
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R. 1/12 — Show cause notice against pro¬ 
posed punishment — Servant is entitled to know 
materials on which he was found guilty. See 
Constitution of India, Article 311. AIR 1981 All 
2 / 0 . 

-Rr. 1712, 1702 — Payment of Wages Act 
(1930), S. i (2) (h) — Authority competent to 
pass order for deductions from pay of railway 
employee — OfTicer having power under the rules 
can be styled as an authority* having the power 
to pass such order — (Government of India Act 
(1935). Section 241 (2)). Sec Payment of Wages 
Act (1930), Section 7 (2) (h). AIR 1957 All 3C3 
(DR). 

-R. 1712 — Reasonable facilities for defence— 

What amounts to. 

The 1st respondent had asked for copies of all 
the statements ot the olTicers who had deposed 
against him, but his request was refused. He 
was, however permitted to see the tile contain¬ 
ing the statements of the witnesses, which were 
recorded by the committee of enquiry. The 1st 
respondent wanted three days’ leave to prepare 
his reply and that was also granted to him. 


RULE 1713 

——R. 1713 — Certiorari — Bias — Waiver of 
objection — Enquiry against railway servant — 
Enquirv by officer who conducted investigation 
regarding alleged charge — Servant, though 
aware of his right to object to enquiry being con¬ 
ducted by the officer, not objecting — Held, he 
could not be allowed to contend in writ, that 
enquiry was biased — Disciplinary authority 
could consider whether prejudice had been caus¬ 
ed or not. See Constitution of India, Article 226. 
1965 Kcr LT 554: ILR (1965) 1 Ker 536. 

-R. 1713 — Enquiry against railway servant 

— Servant expressing satisfaction with manner of 
enquiry, on being questioned by enquiry auth¬ 
ority — Held, enquiry could not be characteris¬ 
ed as being violative of principles of natural jus¬ 
tice, in writ petition — Disciplinary authority 
could consider whether it was fair or not. See 
Constitution of India, Article 226. 1965 Kcr LT 
554: ILR (1965) 1 Ker 536. 

-R. 1713 — Disciplinary authority, who Is nol 

enquiry authority — Duties of. 


Held, that the 1st respondent had every op¬ 
portunity to inspect that record and to prepare 
his defence. Hence, sufficient opportunity was 
given to him to prepare his defence, and the 
order passed by the Railway authorities for the 
deduction of the amount from his salary was 
fully justified. 1958 All WR (HC) 367: AIR 1957 
All 363 (365, 366) (Ft E) (Prs 11, 12, 14). 


-Rr. 1712, 1704 — Punishment of reduction to 

lower post — Notice not specifying proposed 
salary — Notice indicating that he was to be in 
post carrying salary scale of Rs. 55-130 — Notice 
held not invalid — No prejudice to person con¬ 
cerned. since lie had notice that he could be 
awarded starling salary of Rs. 55. See Railway 
Establishment Code, Rule 1701. AIR 1955 NL’C 
(All) 3539. 

-Rr. 1712, 1707, 1708, 1709 — Scope and ap¬ 
plicability — Proceedings under Para. 1708 — 

Penally of reduction in rank — Procedure in¬ 
dicated. See Railway Establishment Code, 
Rule 1707. AIR 1959 Assam 112 (DB). 


-Rr. 1712, 1702 — Order withholding incre¬ 
ment of railway servant passed in contravention 
of paras. 1702 and 1712 of Railway Code — 
Authority under Payment of Wages Act holding 
loss of wages resulting from order as unauthoris¬ 
ed deduction under Section 7 (1), Expl. II — 

Order of Authority docs not contravene Arti¬ 
cle 310 (1) of Constitution. See Payment of 
Wages Act (1936), Section 7 (1). AIR 1964 PunJ 
242 (DR). 

-K. 1712 — Order punishing railway servant 


passed by Divisional Superintendent oi Railways 
in purported exercise of revisional powers — 
Order not being made by authority competent 
to make it — Loss of wages resulting from it 
amounts to unauthorised deduction under Sec¬ 
tion 7 (2) (h). Payment of Wages Act — Contra- 
vcnlion of Para 1712 of Railway Code. See Pay¬ 
ment of Wages Act (1936), Section 7 (2) (h). 
AIR 1904 Punj 242 (DR). 


-R. 1712 (3) — Departmental enquiry against 

railway servant — Ex parte proceedings 
Employee not taking part in enquiry proceedings 
— Opportunity givdn but nol availed of — Order 
of dismissal based on finding in such ex parte 
enquiry recorded without examining evidence 
Article 311 (2) can he invoked. See Constitution 
of India, Article 311 (2). AIR 1965 Raj 87 (DR). 


The rule insists on finding being entered on 
each of the charges by the disciplinary authority. 
This necessarily implies an advertence to the 
evidence which has been adduced at the time of 
the enquiry in relation to each of the charges 
and an analysis of this evidence and an assess, 
ment of the same, if not, the sifting of it, in 
order to come to the conclusion as to whether 
the charge has been established or not. State¬ 
ment by such authority that he agrees with the 
findings of the Enquiry Officer that all charges 
mentioned in the charge-sheet have been establish¬ 
ed, cannot amount to compliance with the rule. 
1965 Ker LT 554: ILR (1965) 1 Kcr 536. 

RULE 1717 

-Rr. 1717, 1725, 1727 and 1702 — Removal 

from service under Rule 1702 (8) — Application 
by railway servant under Article 226 of Constitu¬ 
tion without pursuing remedies available under 
Rules 1717, 1725 and 1727 — High Court refused 
to grant any relief under Article 226 in the 
absence of any special or extraordinary reasons 
to do so. See Constitution of India, Article 226. 
AIR 1953 Raj 199 (DR). 

RULE 1721 

_r. 1721 — Duly o! appellate authority. 

It is a matter of great importance not only to 
the railway servant involved but to the prestige 
and sense of fair-play of the Railway Administra¬ 
tion itself, that the appellate authority should 

give particular attention to the matters mentioned 
in Rule 1721. Even if there had been no rules, 
the demand of natural justice was that the 
points raised in the memorandum of appeal 
should he properly considered and due weight 
given by the appellate authority. Where the ap¬ 
pellate authority in disposing of the long memo¬ 
randum of appeal filed against the order of re¬ 
moval from service passed against the petitioner, 
merely said that after going through it and tne 
relevant papers, it considered that penalty impos¬ 
ed should stand the way in which the appclla e 
authority has disposed of the appeal al ?VJl int f 
no consideration of the appeal at all. Ain 
Assam 51 (55) (Pt B) (Pr 9) (DB). 

-r # 1721 — Scope — Personal hearing — H 

essential. 

Under Rule 1721, Railway Establishment Code, 
the giving of personal hearing to the dehnqueai 
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has been left to the discretion of the authority. 
There are only executive instructions issued bv 
the Railway Board and unless it can be found 
that the refusal to give a personal hearing 
amounts to failure to give reasonable opportu¬ 
nity to show cause within the meaning of Arti¬ 
cle 311 (2) of the Constitution, no relief can be 
granted to Uie petitioner under Article 226 of 
the Constitution merely lor the enforcement of the 
violation of such instructions. AIR 1059 Assam 
112 (118) (Pt E) (Pr 9) (DR). 

-R. 1721 — Scope of — Appellate authority 

not giving reasons for decision — If vitiates order. 

Rule 1721 of the Railway Establishment Code 
only says that the appellate authority shall con¬ 
sider certain matters as stated therein. It docs 
not, however, say that in considering those 
matters it should give reasons for its decision. 
The order of appellate authority cannot, there- 
fore, he assailed as bad in law merely because 
it does not give reasons for its decision. 10G1 
Nag LJ (Notes) 36 (Rom). 

R. 1721 — Departmental enquiry — Fair op¬ 
portunity — Sudden closure of personal hearing 
"T Held, prejudicial to delinquent olliccr. Sec 
Constitution of India. Article 311. AIR 1965 Cal 
5«>7. 

R. 1721 — Departmental enquiry — Order bv 
appellate authority cryptic in the extreme not 
showing that it considered facts on which order 
was based — No consideration of whether in the 
background of defence, facts established any 
justification of action taken — Order held did not 

L f rC , <|U if cmc . n ' s of R «'c 1721. See Conslilu- 
° n of India, Article 311. AIR 1965 Cal 557. 

T7T R ’ I7 . 21 ,77 ^Partmcnlal enquiry — Right of 
delinquent officer to be assisted bv another rail- 

RcfusaMo °a’n e ° r . olTicial of *™<le union - 
nciusal to allow assistance of railway cmnlovcc 

ft ihf.S 0lT f cial of union on ground 
1 , , 10 trade union wns unrecognised — Delin- 

? n U H C ^' °. ,r ;r e I r Re,t i prejudiced. Sec Constitution of 
«nn- a v' r lc 0 399. (1904) 9 Fnc LR 174* AIR 
190o Cal 657 (560) (P.t C) (Pr 6). 

RULE 1721-A 

mtion “ Appc , lln ' c authority has dis- 

ExorcLof dL? e »”" nal : Cnrinc 10 ap p dlant - 
Hieh rm.r . d,S re, r W,| I be controlled bv 

Constitution U r n(J , 0r ,. Ar '; 226 of Constitution. Sec 
^ nstHution of India, Article 228. AIR 1059 PunJ 

RULE 1725 

Maiineer 7 ?^ ~ S f° pc ~ Petition to General 
potency. ' cxcrdsc rcvlslonal powers — Co m - 

exS“c!°sc h?s\S'T S ,hc Gene ™* Manager to 
or otherwise Th^ pi ? w , cr ? nn llIS own motion 
°f petitions beiJi m ° r< ? , 0,1, erwise’ covers cases 
to exercise ..‘ nR nto'cciI to the General Manager 
727 - fio/in , , revismnal powers. 1900 All LJ 

inft cri shdbY 424: A,n 1001 Au 338 

and review® ^ ~ Sc0pe ~ Powcrs °I revision 

wav Ul Boa 7 r d 5 Geoerni l w° foltl powcr ,0 ‘be Rail- 

Supcrinlendcnt Thiv ° r ,he Div «ional 

cd bv n «juhnr^; i can , re . visc nnv pass- 

review Iheir own^rdpre 11110 ^' T i iey CQn also 
The power of ° r hose o{ Predecessor. 

ol review, however, can be exercised 


only if some fresh farts come to light or if 
the employee bv his subsequent conduct has 
proved that he deserves a mitigation of the 
penally imposed on him. AIR 1960 AH 1G4 (176) 
(PI D) (Prs 43, 441- 

-R, 1725 — Enquiry in misconduct of railway 

servant^ — Powers of revising authority — 
Rule 172.’) is to be construed as being subject to 
Article 311 |2i — It is not ultra vires. Sec Con¬ 
stitution of India, Article 311 (2). (1963) G7 Cal 
W.\ 199. 

—R. 1725 — Penally — Imposition of — En¬ 
quiry in misconduct of railway servant — Rcvis* 
ing authority — His power to impose punish¬ 
ment other than one imposed bv subordinate 
authority. See Constitution of India, Article 31L 
1-1. (1963) 67 Cal UN 199. 

-Rr. 1725, 1702, 1717 and 1727 — Removal 

from service under Rule 1702 (Si — Application 
under Article 2*26 of Constitution without pursuing 
remedies available under Rules 1717, 1725 and 
1727 — High Court refused to grant relief under 
Article 226 in absence of any special or extra¬ 
ordinary reasons to do so. See Constitution o£ 
India, Article 220. AIR 1953 Raj 199 (DB). 

RULE 1726 

Rr. 1726. 1702, 1706 — Misconduct, what 
amounts to — Misconduct outside working hours 
and duly — Disciplinary action can be taken. 
See Railway Establishment Code (Discipline and 
/'ppeali Rules (Non-Gazelled), Rule 1702. AIR 
1901 Bom 150 (DB). 

——R. 1726 — Rules under — Nature of — Sub¬ 
sidiary rules contemplated by Rule 172G are rules 
proper and not Minutes recorded by Manager — 
Mmute sheet No. AE 1795/2 of 3rd March. 1937, 
does not purport to be subsidiary rule and is 
mere expression or opinion — There are not rules 
having force of law — Rule 1706 may provide 
that upon conviction servant is liable to be dis- 

dismiMa,r 

Rr. 1726, 1706 — Rules under Rule 1728 

r Pc °/ 77 Ru e 17 " (i does " ot C0l 'f cr power 
on General Manager to irame rule which will 

detract from Rule 1706 _ Such a rule will be 

Ultra vires. AIR 1955 NUC (Cal) 1795 (DB). 

RULE 1727 

=* rw'ssrs sr’ssa-jjftj 

srs vs ft ir ,uii “"« 

Rr. 1727, 1725, 1717 and 1702 — Removal 

, Kr,mt any relief under Article 226 in ih* 
ft* * ' ,n V pc '- ial or ««raordi,mn reason, 
AIR im r„j c ,00 On (DB, l : t,n of India ’ ArUclc *»■ 

RULE 1728 

‘ 7 - 

Jo sanction Increment next above the effteleJn* 
bar In respect of Railway Services fliL 11 , ? 7 
In the General Manager. ’ Unss n - 'CsU 

The combined effect of Rules on>l „„,i 
Mh Schedule II is uJlfc talciS, ™ 
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above the efficiency bar shall not be given with- 
out the specific sanction of the General Manager 
or lhe Railway Board. Thus the power of sanc¬ 
tioning increment next above the efficiency bar 
vests in the General Manager. 59 Cal \VN 812: 
ILR (1957) 1 Cal 447: AIR 1955 Cai 385 (387) 
(PI B) (Pr 5) (DB). 1 1 

RULE 1729 

*-Br. 1729, 1728 and Sell. II, Items (2) and (3) 

and Yol. II, R. 2021 — Effect of — Power to 
sanction increment next above the efficiency bar 
in respect of Railway Services, Class II, vests in 
the General Manager. See Railway Establishment 
Code, Yol. 1, Rule 1728. AIR 1955 Cal 385 (DB), 

RULE 2003 

—-R. 2003 — Suit by railway sen-ant against 
Union of India for arrears of salary — Plaintiff 
claiming that he was entitled to draw salary on 
basis of old scales — Amount claimed represent¬ 
ing difference between old scale and new scale — 
Maintainability — Hold, as plaintiff must be 
deemed to have been placed in old scales, he 
was entitled to draw pay in that scale—On auth¬ 
ority of AIR 1954 SC 245, the suit so far as 
relief of arrears of salary was concerned was 
maintainable. Sec Constitution of India, Arti¬ 
cle 300. AIR 1901 Punj 329. 

RULE 2021 


of departmental proceedings, it will apply by its 
own force and in those cases where the case is 
sent to Court it will apply by virtue of Sec¬ 
tion III of the Appendix XXXI. 1959 Raj LW 
G70: ILR (1958) 8 Raj 1129: AIR 1959 Raj 55 (56) 
(Pt A) (Pr 9) (DB). 

RULE 2044 

-R. 2044 — Scope — Dismissal of railway 

servant by Railway authority — Dismissal set 
aside as being illegal by High Court in writ peti¬ 
tion — No question of reinstatement arises — 
Rule 2044 does not apply. 

Rule 2044, Railway Establishment Code is ap¬ 
plicable to the cases where the employee who has 
been dismissed, removed or suspended is rein¬ 
stated by an order of the Railway Authority act¬ 
ing as a revising or appellate authority. It docs 
not seem to have any application where a rail¬ 
way employee has been removed from service 
by the order of a railway officer and then his 
dismissal has been held to be illegal and he has 
been ordered to be restored to service by an 
order of the Civil Court or by an order passed 
by the High Court in its writ jurisdiction. In 
such a case the question of reinstatement docs 
not at all arise because the employee shall be 
deemed to have continued in service without any 
break. AIR 1958 Punj 155; (1961) 2 Lab LJ 454 
(Cal) and AIR 1954 SC 245, Foil.; AIR 1959 Rai 
55, Dist. 1962 All LJ 872: AIR 1963 All 123 (125) 
(Pt A) (Prs 6, 8, 10). 


-R. 2021 — Effect of — Power to sanction 

increment next above the efficiency bar in res¬ 
pect of Railway Services, Class II, vests in the 
General Manager. See Railway Establishment 
Code, Rule 1728. AIR 1955 Cal 383 (DB). 

RULE 2043 


% -Rr. 2043, 1711 — Contract of sen-ice with 

railway administration — Terms contained in 
Railway Establishment Code forming basis of con¬ 
tract — Suspension of railway servant is valid — 
(Constitution of India, Article 311). AIR 1957 
Punj 130 (FI)). 


• -Rr. 2043, 1711 — Service in railway ad¬ 

ministration — Railway administration lias an 
undisputable power to suspend its employee — 
Employee is not entitled lo any salary for the 
period of suspension excepting the subsistence. 
Sec Railway Establishment Code, Rule 1711. AIR 
1957 Punj 130 (FB). 

• -Hr. 2043, 1711 — Conflict between Railway 

Establishment Code and Payment of Wages Act 
— Code prevails — (Constitution of India, Arti¬ 
cles 254 and 311 (2) ) — (Payment of Wages Act 
(1936), Sections 7 and 10). Sec Railway 
Establishment Code, Rule 1711. AIR 1957 Punj 
130 (FBJ. 


-R. 2043 — Railway servant — Suspension — 

Administration having duly suspended him in 
exercise of the power to suspend, he was not en¬ 
titled to any salary for period of suspension except¬ 
ing subsistence grant. See Payment of Mages 
\c[ (1936), Section 15. AIR 1955 MC (Punj) 
2103. 

-R. 2043 — Applicability — Employees tried 

in Court. 


Where an employee is suspended and the sus¬ 
pension is followed, either by departmental pro¬ 
ceedings or by prosecution in Court, Rule 2043, 
applies so far as pay and allowances lor Ihe 
period of suspension are concerned. In the case 


-R. 2044 — Salary and allowance -to honourab¬ 
ly acquitted railway servant — Discretionary 
pow*r of revising or appellate authority. 


The revising or appellate authority has no 
power to exercise any discretion in the case of 
payment of salary and allowance of a railway 
servant who has been found to have been 
honourably acquitted. In regard to the situation 
contemplated by Clause (a) there was no discre¬ 
tion; the revising or appellate authority had to 
grant such a railway servant the full salary and 
full allowances and the authority had to determine 
by a separate order only the nature of the 
allowances. The word ‘may' in the rule had 
been used only to indicate the ‘empowering’ of 
the authority and not to indicate that the auth¬ 
ority had vested in him a discretion in the 
matter. AIR 1935 PC 12, Rel. on. 1957 All LJ 
840: 1957 All WR (HC) 831: (1958) 1 Lab U 
198: AIR 1958 AU 342 (343) (Pt A) (Pr 3). 


-Rr. 2044, 509, 510, 511 — Railway servant 

entitled lo special running allowance suspended 
and later reinstated after suspension was found 
unjustifiable — lie was entitled to claim running 
allowances. Sec Railway Establishment Code, 
Rule 509. AIR 1958 AU 342. 

-R. 2044 — Interpretation of — Rule not 

unjustifiable — He was entitled to claim running 
inconsistent with Payment of Wages Act. See 
Payment of Wages Act (1936), Section 7 (2) (b). 
AIR 1955 NUC (Bom) 4261 (DB). 

-R. 2044 — Dismissal from service — Order 

of reinstatement by appellate or revisional auth¬ 
ority — It can direct that no salary be paid for 
period during which employee remained under 
dismissal. AIK 1955 NUC (Bom) 4201 (DB). 

-R. 2044 — Railway servant dismissed on 

basis of conviction for offence unconnected witn 
his duly — Conviction set aside in appeal ■- 
Order of dismissal also set aside — Servant is 
entitled to his pay for period between dismissal 
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-and reinstatement. See Constilulion of India, 
Article :S11 (2i. AIR 1965 Cal 73. 

-It. 2044 — Order of dismissal or removal of 

railway employee set aside by decree of Court 

_ Kulc 2044 of Railway Establishment Code not 

applicable lo it — Order of dismissal quashed — 
Employee deemed lo be always in service — No 
<irdcr under the above rule could be passed. See 
Payment of Wages Act. Section 7 (2). 1968 

MPWR 745: 1964 MPLJ (Notes) 210. 

-R. 2044 — Dismissal of railway servant sol 

.aside as being illegal by High Court in writ 
Jurisdiction — No question of reinstatement 
arises — Deduction from wages made under Rule 
by authority under Payment of Wages Act (1036) 
is Illegal — Payment of Wages Act (1936), Sec¬ 
tions 7 (2) (h) and 15. 

Rule 2044 which governs cases of reinstate¬ 
ment of railway servants who have been dismis¬ 
sed, removed or suspended, applies only to con¬ 
sequential orders of reinstatement which arc 
passed liv the competent administrative auth¬ 
ority. It has no application to cases whore orders 
of dismissal or removal from service arc declared 
by a decree of the Civil Court to be illegal and 
inoperative or quashed in proceedings under Arti¬ 
cle 226. AIR 1958 Punjab 155; AIR 1963 All 123, 
Rcl. on. 


Thus where the order of dismissal from service 
is quashed by High Court in writ jurisdiction 
on the ground that employee lias not been a Hord¬ 
ed reasonable opportunity of defending himself, 
there can be no question of reinstating the 
employee as the position is that as if he has 
never been removed from service and he is all 
along on duty. In such circumstances an order 
purporting to be under Rule 2044 by the auth¬ 
ority under Payment of Wages Act (1036) requir¬ 
ing deduction to be made from the servant's 
wages in contrary to the provisions of Payment 
of Wages Act 11936). 1968 MPWR 745: (1964) 

MPU (Notes) 210 . 

—R. 2044 — Respondent, driver in service of 
railway administration — Respondent put under 
suspension for 8 years — Thereafter respondent 
inlormcd that he could join duty — Immediately 
thereafter respondent served with order of ter¬ 
mination of service — Emoluments during period 
of suspension not restored — Order held was of 
penal character and attracted Article 311 (2). 

X* C ° nslilu l ion of India, Article 311 (2). AIR 

1964 Mad 243 (DB). 


-“R. 2044 (F. R. 54) and S. Ill, Appendix XXX 

Criminal proceedings against employee — Sus 
pension — Employee acquitted on’benefit o 
doubt • He Is not entitled to full wages during 
period of suspension. 

Section 111, Appendix XXXI, Indian Railsva- 
Establishmcnt Code, Vol. II, merely lays dowi 
that an adjustment of the allowances of a rail 
way servant against whom proceedings have bcoi 
taken on a criminal charge for the period o 
suspension should thereafter be made accordini 
to the cricumstnnces of the case, the full amoun 
being given only in the event of the officer having 

' wU i ,’? , n iUcd f .. 0f b,amc ' This provisiot 
when it talks of the contingency being only whei 

he is acquitted of blame, contemplates virtual!’ 

s,, , ua 1 ‘ ,on a * .sub-rule (2) of Rule 20 b 

v i o j nd . nn Railway Establishment Code 

wnLi" -r 0eS * he . difr . crence in Phraseology not 
withstanding; and unless he is fully exonerate! 

it is not permissible to hold that he has beet 

ehip'r of t°h ^ amC ' The purposc ’ motive ant 
object of the two provisions can on no principb 

or precedent be held to be different for S, 


standards of blame worthiness for Government 
employees must from the very nature of tilings 
be higher than that of securing conviction on a 
criminal charge in criminal Courts as adopted by 
our lurisprudciue. Acquittal by giving benefit of 
doubt thus does not by itself or ipso facto 
amount lo acquittal of blame. (1963-64 ) 25 FJR 
219: 1LR (1963) 2 Punj 121: (11H>4) 1 Lab U 
605. 

-R. 2044 — Claim for wages for period of 

suspension, after rcinslalemcnt — Servant entitl¬ 
ed to full wages and not merely subsistence 
allowance. See Payment of Wages Act (1936), 
Section 15. (1961-62) 21 FJR 426 (Punj). 

-It. 2044 — Applicability — Reinstatement of 

employee by decree of Civil Court. 

Rule 2044 is clearly intended to be applicable 
in cases where Ihe employee who has been dis¬ 
missed. removed or suspended is reinstated by 
sonic Railway Officer acting as a revising or 
appellate authority. It would not be applicable 
in a case where an employee removed from ser¬ 
vice by the order of Ihe Railway Officer is restor¬ 
ed to service by a decree of a Civil Court declar¬ 
ing his removal to be illegal and inoperative. 
AIR 1954 SC 245; 1954 SCJ 300. Rel. on 60 Punj 
LR 227: AIR 1958 Punj 155 (159) (PI B) (Pr 15). 

-R. 2044 — Applicability — Prosecution for 

offence connected with office duty. 

Though the rule ilsclf says nothing as to whe¬ 
ther it applies lo reinstatement after the depart¬ 
mental proceedings only or also to reinstatement 
after a criminal prosecution resulting in an ac¬ 
quittal, certain instructions issued bv the Gov¬ 
ernment of India say that the Rule applies to 
departmental punishment and not to cases of 
punishment by a Court of law for an alleged 
olTencc which has nothing to do with his official 
duties. Therefore, where the prosecution is for 
an offence which is connected with official duties, 
there seems to be nothing in these instructions 
which debar the application of Rule 2044. 1959 

Rn| LW 670: ILR (1958) 8 RnJ 1129: AIR 1959 
Raj 55 (57) (Pt B) (Pr 10) (DB). 

-R. 2044 — Order under, directing deduction 

of wages falls within Section 7 (2) (h) of Pay¬ 
ment of Wages Act — (Constitution of India, 
Articles 309 and 372). See Payment of Wages 
Act (1936), Section 7 (2) (h). AIR 1956 Rnl 
145 (DB). 4 


* It. -044 — Order under, when lo be passed. 

Where a person is reiiislalcd on account of 
procedural defect, and is again proceeded against 
departmental^ on the same charges after re¬ 
moving the defect, the order under Rule 2044 
lias to be passed after the second proceeding is 
over. 1058 RnJ LW 288: ILR (1956) 6 Raj 889: 
AIR 1956 Raj 146 (152) (Pt G) (Pr 39) (DB). 

r~r. R - ~ Payment of Wages Act (1936), 
Section lo (2), Second proviso — Applicability — 
/, u £l5. lcn * C1 ) use - See Payment of Wages Act 

14MDB) CC,Mm 15 Proviso - A,R l&56 Ra J 

RULE 2040 


Article "in iV \ ’ — oi indi 

tilt •• |2) “ Uompulsory retirement — li 

lerprctntion — Should ordinarily be retainer! 
— Meaning of “ordinarily" — Ri R ht of sen m 
to be retained in service after age of 55 years - 
Authority is not bound to retain servant in se 
v£c up to 60 years even if he continues to t 

S““w im MS.™ ot ArtW » a 

h-vsl.ies's sssjsn ; 
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» b ;ri t, mkc rr '* °“™'«».«» 

I'll. 1959 All LJ 154: (1959) 2 Lab LJ 161- A “l? 5 ~ Rul . e 2046 < 4 ) ~ Charge of mis- 

VL 434 (430) (**« A) (Prs 9. UMDB). of Xlojee ffi. ai " h ° ,% ^ reHw “'“‘ 


R 204C 11 ( 2 ). .(°) “ Compulsory relircment — 
Itailway authorities have an unfettered option to 

a . P c r s "n , at the age ol 55 — Word 

ordinarily in Rule 2046 (2) (a) docs not take 
away their right t„ retire him. See Constitution 
of india. Article 310. AIR 1953 All 352 (DB). 

——R. 2046 (2) (a) — Scope — (Conslitiition of 
India, Article 226 — Discretion of High Court). 

What the Rule means is that continuance of 
eliicieney is in all cases an essential condition 
or retention in service after the attainment of 
the age oi fifty-five years. But the Buie does 
not require the authorities imperatively to retain 
him, hut only says that ‘ordinarily* ministerial 
servants in such position should be retained in 
service uplo the age of sixty years. The rule 
thus does not give to all ministerial servants, who 
have attained the age of fifty-five years and re¬ 
tained efficiency, an unqualified right to he retain¬ 
ed in service upto their sixtieth year, but only 
makes them eligible for retention and only gives 
a direction to the authorities that they should 
ordinarily be retained. Whether in a particular 
case a ministerial servant will or will not be re¬ 
tained is a matter entirely for the authorities 
concerned and into the reasons for their deci¬ 
sion the High Court will not enquire particularly 
on an application under Article 226. (1938) 62 

Cal WN 705: AIK 1958 Cal G57 (639) (PI B) 
(Pr 10) (DB). 

-K. 2046 — President’s Interpretation of rule 

— finality of. 

The Code itself provides by Rule 2002 that 
the power of interpreting the rules contained in 
it shall be in the President. If it falls to a 
Court to give its independent opinion as to the 
proper construction of the rule, it will not be 
bound by the President’s interpretation, but there 
is another point of view. The rules contained in 
Railway Establishment Code are the conditions 
of service which the Railway servants accept 
when they take up employment under the Rail¬ 
ways and which thus govern and control their 
rights. If those rules contain an interpretation 
clause and such clause provides that the rules 
shall be taken to mean what the President may 
interpret their meaning to be, it would seem to 
follow that it is one of the conditions of service 
of Railway servants that they shall accept the 
President’s interpretation of the rules and that 
what they arc really governed by arc not the 
rules as such, but the rules as interpreted by the 
President. If so, the Courts may, in a question 
between a Railway servant and the employer 
Railway, properly give effect to the President’s 
interpretation of the rules as a matter of agree¬ 
ment between the parlies. (1958) 02 CnI W N 
705: AIR 1958 Cal 057 (000) (Pi E) (Pr 17) (DB). 

-R. 2040 (2) (a) — Railway employee 

in ministerial service — Right to continue in 
service after age of 55. See Constitution of India, 
Article 311. AIR 195G Ca| 93. 

-R. 2040 — Order of reduction passed prior 

to enforcement of Constitution — Power of High 
Court to issue writ cannot be invoked — Peti¬ 
tioner made to retire on attaining age of super¬ 
annuation — Petitioner has no vested right to 
continue service further even though he he effi¬ 
cient — C. T. M. living in Bombay — No writ 
could be issued to him. Sec Constitution of 
India, Article 226. 1903 MPLJ (Notes) 192. 

-R. 2040 (4) — Applicability — Employee 

officiating In Class I service — Suspension on 


In the case of an employee officiating in the 
senior scale class I service, the General Manager 
. nothing to do with the departmental inquiry 
in respect of such employee, and, therefore, he 
cannot issue a charge-sheet against the employee, 
lhc inquiry is the responsibility of the Railway 
Board and it is the Board who can, therefore, 
issue a charge-sheet. If on the date of superan¬ 
nuation or retirement, such employee is under 
suspension on a charge of misconduct made bv 
the General Manager, Departmental proceedings 
cannot continue against him, the charge being 
incompetent and void. (1901) 1 Lab U 51: 65 
CaJ WN 90. 

R. 2046 ( 2) (a) — ‘Ordluarilv be retained In 
service’ — Meaning — (Words and Phrases — 
‘Ordinary’). 

In common parlance ‘ordinarily’ means in a 
large majority of cases. The expression is never 
used in reference to a case to which there are 
no exceptions. The import of ‘ordinarily’ in 
Rule 2046 is that the Railway authorities are 
given the right to retire a ministerial servant at 
the age of 55, and if he is so compulsorily 
retired he can have no grievance, for he has no 
right to continue in service after the age of 55. 
He will he retained in most cases provided he 
is efficient but he cannot claim to be retained as 
a matter of right. 56 PunJ LR 392: (1955) 1 Lab 
LJ 408: ILR (1955) Punj 382: AIR 1954 Punl 245 
(246) (P! A) (Pr 5). 

-R. 2040 — Removal — Compulsory retire¬ 
ment under Rule 2040 does not amount to 
removal or dismissal. See Constitution of India, 
Article 311. AIR 1954 Punj 245. 

-R. 2046 — Scope — If conflicts with 

Rule 148. 

Rule 2046 gives the general rule of termination 
of service on superannuation. Such termination 
of service would not amount to removal or dis¬ 
missal within meaning of Article 311 of Consti¬ 
tution. Rule 148 is a sort of proviso to Rule 2046, 
and applies in exceptional cases where it may be 
thought desirable in the interest of public service 
to terminate the service of a public servant before 
he reaches the age of superannuation by notice. 
Therefore, Rule 148, cannot be said to be invalid 
on ground that it is in conflict with Rule 2040. 
See Railway Establishment Code, Rule 148. AIR 
1958 Raj 250 (DB). 

[Overruled in AIR 1904 SC 600.1 

RULE 2202 

-R. 2202 and Appendices 37 and 38 — Letter 

No. E 49 CPC/286, dated 11th May, 1949 issued 
by Ministry of Railway (Railway Board) — Inter¬ 
pretation of — Deputy General Manager has not 
been authorised to hold tests for cross¬ 
ing efficient bar. Sec Railway Establishment 
Code, Rule 101-A. AIR 1955 Cal 385 (DB). 

APPENDIX II 

-App. II — Different rules for promo* 

lion of Station Masters and Guards — Arti¬ 
cle 10 (1) of Constitution not contravened. See 
Constitution of India, Article 16 (1). AIR 196fr 
SC 384. 

APPENDIX II-A 

-Appendix II-A — Non-selccllon posU 

— Promotion — Position ns to — (Master and 
Servant) — (Public servant — Promotion). 
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RAILWAY ESTABLISHMENT CODE, APPENDIX X 


The position regarding the promotion of incum¬ 
bents in non-selection posts of the Eastern Rail¬ 
way is that promotion is to be by order of seni¬ 
ority and not in order of merit. But this does 
not mean that a candidate who is the senior- 
most must be promoted if he is quite unsuitable 
for filling the higher post. For ascertaining 
suitability it is not open to the authorities to 
prescribe a general qualifying examination. In 
the first instance, the authorities must have re¬ 
course to the service records for ascertaining 
suitability. But mere recourse to sendee records 
may be insufficient, and some kind of lest has 
to be made to find out as to who is the more 
suitable one. To hold that the authorities are 
precluded even from making such tests will be 
going to extremes and will certainly impair the 
efficiency of railway administration. The view 
that in non-selection posts, all candidates may be 
asked to sit at a general examination and qualify, 
themselves is not correct. 60 Cal WN 295: AIR 
1950 Cal 465 (467) (Prs 7, 8). 

APPENDIX X 


-Appendix X, Preamble, para. 2 — General 

Manager’s power of delegation Is lo res¬ 
trict to financial matters only — This power In¬ 
cludes power to lift efficiency har. 

Under the second paragraph of the preamble 
to Appendix X the General Manager is authoris¬ 
ed to delegate his special power relating to sanc¬ 
tioning of expenditure only and not Ins general 
powers. As the power of lifting the efficiency 
bar throws a financial burden on the Railway it 
is a matter relating to sanctioning of expendi¬ 
ture and as such it can be delegated by the 
General Manager under Appendix X of Vol.’ll of 
the Indian Railway General Code. ILR (1951) 1 

Cal 447: 59 Cal WN 812: AIR 1955 Cal 385 (387, 
390) (Pt C) (Prs 6, 12) (DB). 

APPENDIX XI-A 


-Appendix XI-A, Rules 10, 156 and 157 — Con 

traventlon. 


It was in exercise of the powers under 
Rules 156 and 157 and Rule 10 in Appendix II-A 
that the General Manager South Indian Railway 
issued Circular No. 343, DL 11-8-1949. The 
General Manager was specified by the statutory 
rules as the authority competent to frame rules 
to determine seniority. It was the same auth* 
ority that authorised the issue of the order dated 
25th April, 1952, addressed on behalf of the Com¬ 
mercial Operating Superintendents in charge of 
if™?' 0ne , of th * results of order dated 
jo-*-i952 was that the petitioner among others 

fc OD 00 d 4-150° m BS ' 64 - 4 - 1 ™ SC,J ' ™ '» 


Held, that the order, dated 25th April, 1952 
buoutfy conflicted with the requirements o 
5“ ® 2 £ ,rcular 343. The conflict between th. 
55*,Order dated 25th April, 1952, coul< 
not obviously be resolved on any assumption tha 
fpom°l?if C0U ^ proprio vigore operate as a rub 
f/W » competent authority: AIR 1955 Mat 

(Prs 2^4) RCl ' AIR 1968 M “ d 243 (244) (P * C: 

APPENDIX Xm 


•tatut££ X J n ~ Ru,es under — Rules hav 
render. 17 ^ 01 * 16 , ~ Non-compliance therewii 
« ,! r ul * ra vires Government of India Ac 
; IpYb) 241 (2). AIR 1 m Cal 389 (301 



APPENDIX XIII, PART B, RILE I 

-App. XIII, Part B, R. 1 — Right of State 

servants to form Unions — Constitutes funda¬ 
mental right subject to Art. 19 (4) — Recognition 
or withdrawal of recognition to Unions — Nature 
of the right staled. See Constitution of India, 
Article 19 (1) (c). AIR 1965 Cal 389. 

-App. XIII, Pari B, R. 1 — ‘Due cause* —* 

Administrative determination of, by Government 

— Court cannot revise it under Article 226 of 
the Constitution. AIR 19G5 Cai 389 (393) (PI D) 
(Pr 20). 

-App. XIII, Pari B, Rr. 1, 3 — Due cause — 

List in Rule 3 is illustrative and not exhaustive* 

The contention that an exhaustive enumeration 
of *due causes’ is given in Rule 3 of Part B and 
that in order to be a ‘due cause’ for withdrawal 
of recognition under Rule 1, the cause must be 
one of those enumerated in Rule 3, or, at 
least analogous to them is not correct. Rule 3 
enumerates the conditions on the fulfilment of 
which only recognition will be ‘ordinarily’ granted 
or continued. The word ‘ordinarily’ makes it 
clear that the provision is enabling and illustra¬ 
tive, not exhaustive or obligatory. AIR 1965 Cal 
389 (393) (PI E) (Pr 20). 

-App. XIII, Part B, R. 1 — Exercise of statu¬ 
tory powers — When can be declared ultra vires 

— Cause which is non-existent — Cannot reason* 
ably be ‘due cause* within Rule 1. See Constitu¬ 
tion of India. Article 226. AIR 1965 Cal 389. 

-App. XIII, Par! B, R. 1 — Withdrawal of 

recognition of Union — Opportunity to show 
cause means reasonable opportunity — Colour¬ 
able compliance with Rule 1 — Vitiates order of 
withdrawal. See Constitution of India, Arti¬ 
cle 226. AIR 1905 Cal 389. 

APPENDIX XIII, PART B, RULE 3 


—Appendix XIII, Part B, R. 3 — Due cause — 
List in Rule 3 is illustrative and not exhaustive. 
See Railway Establishment Code. App. XIIL 
Part B, Rule 1. AIR 1965 Cal 389. 

APPENDIX XX 

-—Appendix XX — Circular No. AE 721, 
dated 31st October, 1951, issued by General 
Manager — Clause 8, Schedule A, item 12 — Ap¬ 
plicability — If case comes under item 12, 
Clause 8 of Schedule has no application. See 
Railway Establishment Code, Rule 105. AIR 1955 
Cal 385 (DB). 

APPENDIX XXIV 

—Appendix XXIV, Form No. i _ Implicd 
compliance — Appointment by letter — Form 
not signed — Agreement held effected — Article 
p , of . u J« Constitution or Disciplinary and Appeal 
Rules held not applicable. See Railway Establish- 
ment Code, Rule 143. (1057) 59 Bom LR 1210. 

-—Appendix XXIV Form No. 1, VoJ, 2, R. 2003. 
Item 24 — Suit by railway servant against Union 
of India for arrears of salary — Plaintiff claim- 
mg that he was entitled to draw salary on basis 
of old scales - Amount claimed representing 
difference between old scale and new scale -- 
Held, as the plaintiff must be deemed to have 
been placed in old scales, he was entitled to draw 
ui tha scale - On authority of AIR 1954 SC 
245, tho suit so far as relief of arrears of salary 
was concerned was maintainable. See Constitu. 
bon of India, Article 300. AIR 1061 PunJ 329. 
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railway establishment code, APPENDIX XXXI 


APPENDIX XXXI 


-Appendix XXXI. Scclion III (amended bv 

Circuinr No. AE 3063/1, dated 13-6-1951 ) — If 
retrospects e. 

Section III ns amended is not retrospective in 
operation and, therefore, it cannot alTect an order 
for suspension made previously. ILR (1955) 1 

Cal -45B. 

—-Appendix XXXI, S. IV (2) — If retrospective. 

Sub-rule (2) of Sec. IV (2) not retrospective 
in operation, and an order of suspension, already 
made, which was invalid and beyond the juris¬ 
diction when it was made, cannot be taken to be 
an order passed under sub-rule (2) of S. 4, 
App. XXXI and thus validate the suspension 
•order. ILR (1955) 1 Cal 456. 

-Appendix XXXI, S. Ill (2) — Scope — 

Reinstatement after acquittal — Order of adjust¬ 
ment of allowance by Railway OlTiccr — Authority 
under Section 15, Payment of Wages Act — 
Jurisdiction to reconsider — (Pavmcnt of Wages 
Act (1956), Sections 15 and 7 (2) (h) ). 


of the railway employees reinstal- 
acquittal in criminal proceedings 


in Sec. Ill (1) of 
was not anything 
which is mention- 


In the cases 
<*d after their 
against them, Sec. Ill (2) gives an option to 
the competent railway officer to deal with each 
case on the merits according to the circumstances 
■except that it lays down that the full salary or 
allowance should be given in a case where the 
railway servant is acquitted of blame. In using 
the words ‘acquitted of blame* 

Appendix XXXI, the intention 
different from ‘lull exoneration’ 
ed in Rule 2044 of the Code. 

Where, therefore, the Court does not record 
honourable acquittal in the case of the employee 
it is open to the officer who had to make adjust¬ 
ment of wages to come to his own conclusion. 
When lie comes to a certain conclusion and 
passes an order lo the effect that no further 
amount would he paid to the person besides what 
had been allowed already under Rule 2043, that 
order having been made under Section III (1) of 
Appendix XXXI by a competent Officer, is an 
order of the competent authority directing deduc¬ 
tions to he made from the wages and would he 
in accordance with Section 7 (2) (h) of the Pay¬ 
ment of Wages Act. Once such order exists, it 
is not open to the authority under the Act to 
go against that order under Section 15 of the Act. 
AIR 1957 All 363 and AIR 1956 Raj 145, Rcl. on; 
AIR 1957 Punj 130, Not foil. ILR (1958) 8 Raj 
1129: 1959 RnJ LW 670: AIR 19o9 Raj 5o (o7, 08 ) 
(PI C) (Prs 12, 14) (DB). 

-Appendix XXXI, SccMon III — 

of blame’ — Meaning of — Duty of officer mak- 

The*words ’acquitted of blame’ cannot mean 
the same thing as the word ‘acquitted ( 1 ) ije 
Court may say that it is acquitting the man 
honourably having found that the case again 
him is false. In such.a case the man i sac 
quitted of blame bv the Court 1,se ' f . a ."^ t 
the duty of the officer making adjustment 
allow him the full amount of 
allowances. (2) There may 
the Court says that it is 
of the doubt to the 
when the officer, who has to 
comes to the conclusion 
been acquitted of blame, 
doubt. (3) The Court 


his 
be a 


is 
to 

salary and 
case where 
giving the benefit 
In such a ^ase 
make adjustment 
that the man has not 
his view can admit no 
neither say that the 
that the 


only 
accused. 


may 

uuuut. «-/ v--.- v, nor docs it say that the 

““ “quiitJf'o" ib. pound of bene". 

In such a case again it is for the 
adjustment to read the judg- 


man has been 
of the doubt, 
officer making 


the 


ment and come to his own conclusion whether it 
is a case of honourable acquittal or acquittal of 
blame or not. 1959 Raj LW 670: ILR (1958) 8 
Raj 1129: AIR 1959 Raj 55 (57) (Pt D) (Prs 12, 
13) (DB). 

-Appendix XXXI, Sec. Ill — Order of adjust¬ 
ment — When can be passed. 

There is nothing in Sec. Ill, paragraph 1 of 
Appendix XXXI, which says that the order as to 
salary and allowances must be passed at the 
time of reinstatement and that if it is not pass¬ 
ed simultaneously with the order of reinstate¬ 
ment it cannot be passed afterwards. Nor is there 
any just reason why, if for example the order 
was not passed by oversight at the time the re¬ 
instatement was made it should not he passed 
later even on the application of the employee for 
pavmcnt of full wages. ILR (1958) 8 Raj 1129: 
1959 Raj LW 670: AIR 1959 Raj 55 (58) (PI E) 
(Pr 16) (DB). 

APPENDIX XXXVII 

-Appendix XXXVII — Letter No. E 48 CPC/288, 

dated 11-5-1949 issued by Ministry of Railway 
iRailway Board) — Interpretation of — Deputy 
General Manager has not been authorised to hold 
tests for crossing efficiency bar. See Railway 
Establishment Code, Vol. 1, Rule 101-A. AIR 1955 
Cal 385 (DB). 

APPENDIX XXXVIII 

-App. XXXVIII — Letter No. E 48 CPC/288, 

dated 11-5-1949 issued by Ministry of Railway 
(Railway Board) — Interpretation of — Deputy 
General Manager has not been authorised to 
hold tests for crossing efficiency bar. 5ee 
Railway Establishment Code, \ ol. 1, Rule 101-A. 
AIK 1955 Cal 385 (DB). 

SCHEDULE 2, ITEM 2 

-Sch. II, Item 2 — Effect of — 

to sanction increment next nbovc 
bar in respect of Railway Services Class II, 'ysis 
,nthe General Manager. See Railway Es.M.hsh- 
ment Code, Vol. 1, Rule 1/28. AIR I0oo Cal 

385 (DB) ’ SCHEDULE 2, ITEM 3 

mmsss 

RAILWAY FUNDAMENTAL RULES 
RULE 2044 

_r 2044 — Constitution of India, Arts. 310, 

311 , 2 ) _ Scope - Article 311 (2) is mandatory 

— Article 311 (2), Proviso (a) — Scope — Dis 
missal of Railway servant on ground of his cop- 

h iCl t C h°e n r C gSf '-EttlcV- G^mment ser- 
vnnt reinstated - Suit for newsy of^arrears 
of salary for period of purported dismissal lies 

— Rule 2044 if can be relied upon 

salarv. See Constitution of India, Article 310. 
AIR 1961 Mad 488 (DB). 

RAILWAY GENERAL RULES NO. 29 (1954) 

RULE 10 

_R. 10 - Validity - Rule conflicts with Sec¬ 
tion 55, Railways Act and is inopera^e See 

Railways Act (1890). S. 55. AIR 190o Ml 
(DB). 
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RAILWAY GOODS TARIFF GENERAL RULES 


SECTION 11 


RULE 15 

_Rr. 15, 22 — Consignment of coconut bass 

— Bags loaded by consignor and not bv railway 
servants — Number of bags stated bv consignor 
accepted to be correct for freight charge — No 
proof that particular number of bags were loaded 

— Administration is not responsible for loss. See 
Railway Goods Tariff General Rules, R. 22. AIB 
1950 Nag 65 (DB). 


RULE 22 


-Rr. 22 and 15 — Consignment of cocounl 

bags — Bags loaded by consignor and not by 
railway servants — Number of bags stated by 
consignor accepted to be correct for freight charge 
— No proof that parllcular number of bags 
were loaded — Administration Is not responsible 
for los 9 . 

According to R. 22, Railway Goods Tariff Gen- 
eral Rules then in force coconuts were required 
to be loaded and unloaded bv senders and con¬ 
signees when in wagon loads. Where it was 
nowhere slated or proved by Ihe plaintiff con¬ 
signee that the bags were loaded by railway ser¬ 
vants or that they had opportunity to verify the 
number of coconut bags and the wagon was 
placed at the service of the consignor and the 
number stated was accepted as correct for the 
purpose of charging freight and the receipt issu¬ 
ed qualified the number bv stating that the 
wagon was 'said to contain* 255 bags, it was no 
admission on the part of the railway that the 
wagon contained 255 bags. To such a case 
R. 15 applied, and the administration was not 
liable, if at the destination the wagon was found 
to contain less number of bags. 


Some results would follow even if the rules 
were left out of account, the consignment being 
a wagon load and the receipt being a 'said to 
contain receipt. 1050 Nog LJ 128: ILR (19501 
^ 2J 2 : AIR 1050 Nag 85 (87) (Pt B) (Pri 10 , 
1*1 (DB), 


RULE 20 


R- 29 (2) — Liabiilly of railway as that of 
Dauee continues after transit even during 'free 
T. ?“ rden , of Proving that goods remain¬ 
ed n o ,l11 c . xp,rv of free-time is on railway. 
Jee Railways Act (1890), S. 72. AIR 1965 All 

RAILWAY PROTECTION FORCE 

iee Railway Protection Force Act (1957). 

RAILWAY PROTECTION FORCE ACT 
(23 of 1957) 

SECTION 4 


- PoVo Vrr 12 ~ Evidence Act (1872). S. 2 

Powers h. Wh ° ls — Amon C s t °tlie 

: W 5“ "’St hove power to investigate crim 

Dolirr n b tr r ° f RaiIwav Protection Force is not ■ 

tel a r G"j'Ln“n» ,idtn " A " s • 25 


SECTION 5 

-~Poi[ce nm ! 2 ~ Evidence Act (1872). S 
powers hn 0ttu *l w ^° ls — Amongst o 

— Member n 2f #t n h 2 ve p0 o Cr 10 invcs *i**te ci 

a Police offiri R c ,,W i v . Protection Force is 
(1962) 8 G ff uJ LR SC 739 EV ‘ denCe Ac ' (,872) ’ S ‘ 
Cv d. 12.3 Fn.D. 85 . 


-Ss. 11, 5, 12 — Evidence Act (1872), S. 25 

— Police Officer, who is — Amongst other 
powers he must have power to investigate crime 

— Member of Railway Protection Force is noj 
a police officer. See Evidence Act (1872), S. 25. 
(1962) 2 Gu] LR 739. 

SECTION 12 

-Ss. 12, 5, 11 — Evidence Act (1872), S. 25 

— Police Officer who is — Amongst other 
powers, lie must have power to investigate crime 

— Member of Railway Protection Force is not 
a police officer. See Evidence Act (1872), S. 25. 
(1962) 3 Gu] LR 739. 

RAILWAY RECEIPT 

See (1) Contract Act (1872), S. 178. 

(2) Railways Act (1890), S. 72-A (Old). 

RAILWAY RULES REGULATING DISMISSAL OF 

SERVANTS 

-Master and Servant — Dismissal of servant 

— Railway servant — Conviction for Criminal 
Offence — Dismissal — Conviction set aside on 
appeal — Rc-employment cannot be claimed. 
AIR 1955 NUC (Cal) 1793. 

RAILWAYS ACT (9 of 1899) 

SECTION 3 

SYNOPSIS 

(Railways Act (1890), S. 3.) 

1. Cl. (4) — Railway. 

2. Cl. (6) — Railway Administration. 

3. Cl. (7) — Railway servant. 

4. Cl. (14) — Terminals. 


1. Cl. (4) — Railway, 

S. 3 (4) — Railway employed in clearing 
citvs refuse does not come within the definition 
as contemplated by Cl. 2 of Sch. II of Work¬ 
mens Compensation Act — Further ‘railway 9 
does not include railway wagons. See Work¬ 
mens Compensation Act (1923), S. 2 ( 1 ) ( 3 ) 
AIR 1955 Cal 307 (DB). 11 

T-^- 3 W (“) «nd fbl - 'Railway' - DeOnl- 
tlon of — Office of overseer engaged In eon- 

Uon C 0n W#rk ° D r * l,way — deluded to deflnl. 

JJ e J£ BiU ? of ex P re ssi°n 'Railway' is 
d ? “ nd °, ny and xvithin the limits of 
the boundary marks of a Railway and any office 
or other work constructed for the purpose 
or n connection with the railway is also includ- 

The o£« W «f e d .c fl nition of the word 'Railway', 
ihe offices of the overseer and other person* 

wifh* R rf d #K n c ° n n st ™ ction work on the railway come 
r\n^ ,n definition of 'Railway 1 AIR 1 P 27 An 

MW*- 

MM* 

Godowns built by licenrepc n „ 

ssyr sr jes = 

evv ■“ «” R “ liw »y AdmtaSta 
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RAILWAYS ACT (1890), S. 3, Note 1 


of Section 135 of the Railways (Local 
Authorities Taxation) Act. It necessarily follows 
that the Orissa House Rent Control Order can 
have no application to such structures built on 
railway lands. See Houses and Rents — Orissa 
House Rent Control Order (1943). AIR 1955 
NUC (Orissa) 6693 (DB). 

•-;S. 3 (2) and (4) — ‘Railway* includes 'Stea¬ 

mer* — ‘Jetty' is a ferry but jetty uncoupled with 
steamer is not part of sleamer— Deceased stand¬ 
ing on jetty to enboard steamer is a passenger 
but is not a passenger of steamer carrying 
passengers within the meaning of Section 82-A 
of the Act — Steamer of defendants dashing 
against jetty and drowned — Defendants are not 
entitled to compensation under S. 82-A — Case, 
however, recommended on humanitarian 
grounds. See Railways Act (1890). S. 82-A. AIR 
1962 Pat 109. 


2. Cl. (6) — Railway Administration. 


-S. 3 (6) — Suit for compensation for loss 

of consignment carried by two railway adminis¬ 
trations owned by Union of India — Suit against 
Union of India — Notices of claim under S. 77. 
Railways Act and S. 80, C. P. C. given to both 
railways — Suit is against both railways repre¬ 
sented by Union of India — Burden of proving 
place where loss occurred is not on plaintiff. 
See Railways Act (1890), S. 80. AIR 1965 All 
122 . 

-S. 3 (6) — Railway administration — Mana¬ 
ger of railway — Position of, in view of defini¬ 
tion of railway administration in Railways Act is 
equated to the Government. He satisfies the defi¬ 
nition of Managing Agent given in Workmen’s 
Compensation Act. See Workmen's Compensation 
Act (1923). S. 2 (f). AIR 1060 AH 362 (DB). 

-S. 3 (6) — Administration— Claim based on 

contractual obligations — Liability for. 

Though the contract in suit was entered into 
within the territories which were subsequently 
included in the Dominion of Pakistan it fell under 
Cl. (b) of Para 8 (1) of the Indian Independence 
(Rights. Property and Liabilities) Order 1947, 
and the rights and liabilities arising out of it 
should be the rights and liabilities of the Union 
of India. AIR 1952 Assam 88 and AIR 1952 Cal 
140, Rel. on. See Indian Independence (Rights. 
Property and Liabilities) Order (1947), Para 8 
(1). AIR 1955 NUC (All) 2668 (DB). 


-S. 3 (6) — Suit against Railway and Union 

of India for short delivery of goods — Sen-ice 
of summons on General Manager of Railway is 
due service as he is the authority to receive 
summons on behalf of both the defendants. See 
Limitation Act (1908). Art. 164. AIR 10o5 NUC 
(Assam) 4180. 

•-Ss. 3 (6) and 80 - Suit against Govern- 

ment owning railway administration — (Civil 
P. C. (1008). S. 70). 


In a case where the railway is administered by 
a Government or Slate, a suit under S. 80 can 
be brought against the Government or the Mate 
concerned. Thus, where, the railway adminis¬ 
tration to which the goods were consigned and 
the railway administration on which the loss 
occurred were both owned by the same Gov¬ 
ernment or State, a suit can be brought against 
the State Government which owns both the rail¬ 
ways. But the plaint must, on the face of it, 
state the cause of action as to how and in what 
capacity the State is sought to he made liable — 
whether as owner of the railway to which the 
goods were consigned. It is not necessary that 
the Railway Administration, as such through 


the Manager or anybody else, should be im¬ 
pleaded as a party defendant to the suit. ILR 
(1953) Assam 326 : AIR 1953 Assam 193 (194, 
195, 197, 198) (Pt D) (Prs 9, 12, 15, 17) (FB). 

-Ss. 3 (6) and 77 — ‘Manager* — Who Is. 

The Officer designated as the General Mana¬ 
ger is the Manager within the meaning of Sec¬ 
tions 3 (6) and 77. 55 CWN 662 and AIR 1952 
Cal 341, Foil. (1957) 61 Cal WN 433. 


-Ss. 3 (6) and 77 — ‘Manager* — Chief Com¬ 
mercial Manager authorised by Manager to re¬ 
ceive claims — Service on Chic! Commercial 
Manager — Sufficiency. 

The requirements of S. 77 read with S. 3 (6) 
are satisfied if the claim is preferred in writing 
within the time prescribed either to the Manager 
of the East Indian Railway Administration or to 
the Union of India, who owns and administers 
the railways or to any person authorised by the 
manager to receive the claim on his behalf. It 
need not be thrust into the hands of the Mana¬ 
ger personally. Having regard to the Notifica¬ 
tion published in the Amrit Bazar Patrika, 
dated 25th November, 1943, which had been 
issued by the General Manager, East India Rail¬ 
way, it must be held that the Manager duly 
aulhorised the Chief Commercial Manager to 
receive the claims preferred under Section 77. 
and that a claim preferred to the Chief Com¬ 
mercial Manager, is a claim duly preferred 
under Section 77. (1957) 61 Cal WN 433: ILR 
(1957) 3 Cal 426. 


-Ss. 3 (6), 77 and 140 — 'Railway adminis¬ 
tration* — Service of notice of claim on Govern¬ 
ment administering railways. 

To effect a claim on the railway adminislra. 
lion under S. 77, the claim need not be served 
on the Manager, it may be served on the Gov¬ 
ernment administering the railways, for by Sec¬ 
tion 3 (6) the Railway Administration includes 
the Government. ILR 44 Cal 16, Rel. on. (1957) 
61 Cal WN 433: ILR (1957) 3 Cal 426. 

•-Ss. 3 (6), 80 — Civil P. C. (1908), S. 79 

— Suit against Railway Administration must be 
instituted against Union of India — The words 
Railway Administration comprehend not only 
such things as they signify according to theii 
natural import but also those things which the 
definition clause Section 3 (6) declares that they 
shall include — Words include the Government 
also — AIR 1950 Nag 85, Dissented from; AIR 
1924 Bom 306; AIR 1928 Bom 421; AIR 1931 
Pat 326; AIR 1960 Her 257 and AIR 1953 Assam 
193, Rel. on. 1965 Ker LT 027: (1965) 1 Ker LR 
440: ILR (1965) 2 Ker 112: 1965 Ker LJ 671: 
AIR 1965 Ker 277 (278) (Pt A) (Pr 5) (FB). 

-S. 3 (0) — ‘Railway Administration* 

includes competent officer. See Railways 
(1890). S. 77. 1958 MPLJ (Notes) 167. 

-Ss. 3 (6), 80 — Suit against Dominion of 

India for damages in respect of goods carried 
by two railway administrations — Frame of — 
Railway Administrations whether should be im¬ 
pleaded — Inference from the provisions o 
Section 79 of the Civil Pro. Code is that a suit 
against Union of India without impleading the 
Railway Administration is permissible under the 
| aw — Section 80 of the Railways Act only 
provides for liability of the Railway and not for 
frame of suit. See Civil P. C. (1908), S, 79. AIR 
1957 Madh Pra 157 (DB). 

_S. 3 (6) — Suit against Railway adminis¬ 
tered by Government — Summons or notice o 
suit may be served either on the M fln ^ er 
the Government concerned — East Indian Ra - 


II 
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wav — Govrnment concerned is the Central 
Government — Notice to be served on General 
Manager who is the person ex officio authorised 
to act for and on behalf of Central Government. 
See C. P. Code (1908). S. 79. AIR 1956 Pal 511 
fDB). 

3. Cl. (7) — Railway servant. 


-Si. 3 (7) and 137 — Railway servant — 

When a public servant generally — Penal Code 
(45 of 1860), S. 353 — Railway servant — How 
far public servant. 

Before the amendment of Section 137 of the 
Railway* Act in 1955, a Railway servant was 
deemed to be a public servant only for certain 
limited purposes. After the amendment in case 
of State-owned railways, all its servants would 
be Government servants generally by virtue of 
the State taking over the Railways. In case of 
employees under private agencies however they 
would be public servants onlv for the limited 
purposes specified in that behalf. (1964 ) 2 MU 
477: 1964 MU (Cr) 645. 


4. Cl. (14) — Terminals. 

• -Sj. 3 (14) and 46-C (d) and (h) — Ter- 

mlnals Include 'wharfage* and 'demurrage* 
charge*. 

"Wharfage" and "demurrage" being charges 
in respect of goods unloaded from wagons and 
kept at the station, and also in respect of goods 
kept on platforms of the station, the said 
charges could be described as charges in res¬ 
pect of the station and are terminals" with¬ 
in the meaning of the definition of the 
said expression in the Act. (Clause 14 of Sec¬ 
tion 3 omitted by Amendment Act (39 of 1961) 

lsl Jan - 1962 >- 66 Bom LR 316: (1964) 

* SCR 148; 1964 Mali U 420: 1964 MPU 777: 

.Ol 248: AIR 19M SC 1268 (1271) 

®~T~Si. 8 (14), 41 (1) (c) — Terminal charges 
r of — Conditions — (Cl. 14 omitlcd by 
tha Amendment Act 39 of 1961). 

It is well settled that a limited interpretation 
has to be placed on words used by the legis¬ 
lature in spite of the generality of the language 
used where the literal interprelotion in the gene- 
rot sense would be so unreasonable or absurd 

* « Ie K , J sIature should be presumed not to 
have intended same. 

„J he .. words '>n respect of in Section 3 (14) 
are wule enough to permit charges being mode 

i S0 lonR ns any of ,hese things, viz., 
C “ !l dln ,? s ' T ,h . nrves ' de P° ls . warehouses 
n " d °' ber similar matters have been pro. 

no r*n?nn .° re be,nc ninintained, and tiiere is 
lanma^VVV 1 d ? wn ,he cenerolity of the 
worts 'L d L he scr,inn - Therefore, the 

betatron* • PtCt °£ used in Sec,ion 3 IW may 
‘for th. ,.l° me ,1 n tI for lhe Provision of and not 

ofthe acfnnl °, f .' He , nce ' irr «P«tive of the fact 
of the US *jt ^ onv Particular consignor 

Honed S a te Sld i n « s nnd other things men- 
leviable hv C . C lon 3 ***] terminal charges' are 
things ho** r . eason lhe mere foci that theso 

rninSlnrtSJ. ***“ provided by lbe Rnilwn v Ad- 

either*end* sonr-h/* 1 . 0 * , ,hc , ch . nree of Rs - at 
Administration u* !?..?.* Iev,cd •»’ Hie Railwas 

carriage r wa s Vlionf ll, ? n 'V h * ch “1ies fo, 

in R of the n 0 & , c ! inrcc / w "hin the mean- 
being in nn ^ Bic Proposed levy 

section 32 of the Act was nothing 


more than the application of standardized term! 
nal charges. Tlie Tribunal had, therefore, no 
jurisdiction to investigate the reasonableness 01 
otherwise of the same and to reduce the same. 
Held, also on facts that even on the assumption 
made that on the definition of the terminals in 
Section 3 (14) no charges are payable unless 
certain services in addition to carriage are per¬ 
formed by the Railway* Company, terminals wer# 
leviable in the present case for the haulage of 
trucks from the station platform to point A at 
the Shamli end and so there was no foundation 
for the argument that Rs. 4.11 being charged at 
the Shamli end was not really a terminal 
charge but some oilier charge in the garb ol 
terminal. Shahdara (Delhi) Saharanpur Lighl 
Railway- Company, Lid. v. Upper Doab Sugar 
Mills, Ltd., (1961) 1 SCJ 377: (I960) 2 SCR 926: 
AIR 1080 SC 695 (700, 701, 702) (PI B) (Pn 14, 
10 , 21 ). 

-St. 3 (14) and 46-C (b) — Wharfage — 

Nature and purpose of — Legality — ‘Termi¬ 
nals'. 

The distinction between what are known as 
'service terminals’ and ‘station terminals' is nol 
observed in India but thev are instead bracketed 
together in the definition of terminals in S. 3 
(14) of lhe Act. Such charges are levied foi 
services incidental to the business of the rail 
wav as a carrier. Over and above these, the 
Railway renders other services; for example 
where the Railway’s wagons are detained or any 
accommodation is occupied, before or after 
carriage, for longer period than the time rea¬ 
sonably necessary for dealing with the traffic 
The charge levied after the expirv of the free 
lime allowed for loading or unloading a wagon 
is known as demurrage: vide Section 46-C (d) 
of the Act. For the warehousing of goods for 
the convenience of the trader bevond the per 
nnssible free lime the charge levied is wharfage; 
Cl. (h) in Section 46-C of the Act. defines 
wharfage. 


icruunius is me charge levied for services 
incidental to the business of the Railway, while 
wharfage is the charge made for services ren- 
derea by it as the involuntary warehouseman of 
the .trader or as a bailee and therefore falls 
outside the scope of terminals. That our legis- 

mnn?r«. aC r kn0W l e u Kes this distinction is made 
manifest from the separate definitions of termi- 

r S an d wharfage given respectively in Sec- 

!on S o 3 f ili i° nd ■‘ 16 '. C <h !, ° f ' he Aci - The °P erfl - 
° n ° f .. ,h * , 5 r T moIs - ends w,lh ,he «piry ol 
he authorised free time, while wharfage come, 

min»i« i ,,0n f i rom "i e point ,he freo time ter. 

yjTfiaAS £ JfiBk r JS 
wfttf iS'cT.K ffttfB. '$ A " “ 
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- Railway line criiST.“SSf 

= 5 -' \£r*- ,:r. 
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truck — Question of contributory negligence on 
part of lorry driver. See Tort. AIR 1965 Pal 
167 (DR). 

-—S. 7 — Railway — Level-Crossing is a pub¬ 
lic crossing and not merely one by private ac¬ 
commodation — It is the legal duty of the Rail¬ 
way to assure its reasonable safety — Railway’s 
liability — Negligence of driver of engine — 
(Guiding principles for maintaining level-cross¬ 
ing indicated). See Tort — Negligence. AIR 1954 
Vlnd Pra 17. 


SECTION 13 

•S. 13 — Public level-crossing — Duty to 


take care. 

Although Section 13 (c) provides that the 
Central Government may require a railway ad 
ministration to erect suitable gates, chains, bars, 
stiles or handrails at places where a railway 
crosses a public road on the level, the statutory 
duty of the railway administration does not arise, 
till the Central Government requires it to do 
so. The degree of care required where there is 
no statutory duty cast upon the railway ad 
ministration to erect a gate or to post a gate- 
man at the level crossing would certainly be 
more at a public level crossing than that re- 
quired at accommodation crossings. It may be 
necessary in some cases to erect a gate even at 
an accommodation crossing, if the rush of tra¬ 
ffic be heavy. On the other hand, if the traffic 
be insignflcant or negligible, it may not be 
necessary to erect a gate and post a gateman 
even at a public level crossing. The question of 
erecting a gate would depend on the situation 
of the crossing, visibility of the rail track from 
the road, any sharp turns or curves and the 
extent of the road traffic, etc. In the absence 
of evidence on these points, the Court cannot 
hold that the failure of the railway administra- 
tion to erect a gate and post a gateman amount¬ 
ed to an actionable negligence by itself. 1959 
MPC 3: 1959 Jab LJ 112: 1959 MPLJ 289: AIR 
1959 Madh Pra 128 (131) (Prs 19, 20, 22) (DB). 

_S. 13 — Duty of Railway to put up gates 

at railway crossings. 

Section 13 does not make it obligatory upon 
the railway administration to put up gates upon 
a railway crossing, unless such demand is made 
by the Central Government. There would be a 
breach of the duty imposed by this section only 
if a demand has been made by the Central Gov¬ 
ernment. In the absence of an order from them 
the railway administration is not under any 
duty to put up a gate at least so tar as the 
provisions in the Indian Railways Act are com 
cerned. 1957 MPC 492: 1957 MPU 617: 057 

Jab LJ 039: ILR (1957) Madh Pra 348: AIR 10o8 
MP 93 (95, 96) (PI B) (Prs 10, 13) (DR). 

-S. 13 (a), (c) — Railway line running 

through residential locality — Duty of Rai w 
to fence - Child trespassing upon railway line 
and getting injured by running train — Liaor 
lily of railway - Railway Act does not impose 
any imperative obligation on Railw V to fence 
a line hut Section 13 (a) of the Act C'^s powcr 
to the Central Government to require the Rnih 
wav to provide fences - Railway could not be 
held guilty of negligence for failure to proude 
fences - Duty of owner or occupier of land 
adjoining the railway line owes no obligation 
or duty to n trespasser — No difference be¬ 
tween an adult and a child trespasser See 
Tort — Negligence. AIR 1958 PunJ 246 (DB). 


SECTION 20 


9 Ss. 26, 34 and 41 (^s in 1955) — Scope — 
Civil sull for refund of wharfage and demurrage 
charges collected by railway challenging the 
vires of rules empowering the railway to collect 
such amounts and alleging excess realization 
than legally leviable under rules Section 20 Is 
no bar — Tribunal can decide only reasonable¬ 
ness of charges — It cannot decide vires of the 
rules empowering railways to collect such 
amount. 

Section *26 of the Railways Act which ousts 
the jurisdiction of the civil Courts has to be 
strictly construed. So construed it does not bar 
a civil suit for refund of the amount collected 
by the railway administration by way of whar¬ 
fage or demurrage filed on the ground that the 
rules empowering the railway administration to 
do so are ultra vires or that the amounts so 
collected are in excess of wharfage or demurrage 
leviable under the rules. The opening words 
"Except as provided in this Act" in Section 26 
limit the operation of the bar. It can reasonably 
he interpreted to mean that the bar of a suit is 
limited to matters in respect whereof the Act 
has provided a remedy. The Act does not pro- 
vide any remedy for an aggrieved party to ap¬ 
proach the Tribunal constituted under S. 34 for 
refund of such amount on the ground that the 
rules empowering the said administration to do 
so are ultra vires or that the amounts so col¬ 
lected arc in excess of wharfage or demurrage 
leviable under the rules. If Ihc impugned charges 
are standardised terminal charges, the dispute 
in regard thereto falls outside Section 41 of tho 
Act. If they are charges other than the standar¬ 
dised terminal charges, the jurisdiction of the 
Tribunal is confined only to the question of its 
reasonableness. It has no jurisdiction to decide 
whether the rules empowering the railway ad 
ministration to levy a particular charge are 
ultra vires or whether the railway administra¬ 
tion collected amounts in excess of the charges 
which it can legally levy under a rule. Civil 
Rcvn. Applns. Nos. 46, 49, 55, 57, 58 and 59 ol 
1958. D/- 25-2-1958 (Rom), Reversed. 66 Rom 
LR 315: (1964 ) 5 SCR 148: 1964 Mah LJ 426: 
1964 MPLJ 777: (1904) 1 SCWR 248: AIR 1964 
SC 1208 (1270, 1271) (PI A) (Prs 6, 9). 

9-S. 26 — Scope — Sull for refund of 

charges made In excess of reasonable charges — 
Suit not barred under S. 26. 


There is no provision in Chapter V saying that 
treasonable charges shall not be made by a 
lilway Administration. If therefore any Railway 
1 ministration has received payment ( of un- 
asonable charges or rates that is not anything 
»nc in violation or contravention of any provi- 
ms of Chapter V\ If under the law, apart 
am the Railways Act. a consignor is entitled to 
itain relief against unreasonable charges wmcD 
has paid in the past, Section 26 will not stand 
his way. (1963) SCD 303: (1963) 2 SCR 333: 
[R 1963 SC 217 (218) (PI D) (Pr 4). 

—S. 26 — Charging for longer route on a 
or ter route — Is in contravention of S. 29 HI 
Section 26 is on absolute bar to the main- 
inability of the suit to recover the excess tare 
inrged by the Railway. See Railways Act 
890), S. 29 (1). AIR 1955 NUC (Cal) 2877. 

—S. 26 - Repeal of, Cls. 3. 4, 5 and 6 of the 
Mon Textiles (Control of Movement) Order, 
)48, do not operate as an implied repeal 
’ctions 27, 28 and 41 of the Railways Act 
hese clauses are all Constitutional See Cotton 
xtiles (Control of Movement) Order, !»«• 
i 3 1953 Crl U 481: AIR 1953 Nag 58 (DB). 
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I_27 — Validity of CIs. 3 and 4, OMnn 

Textile (Control of Movement) Order 1948 — 
_ Do not override Sections 27, 23 and 41 ot 
the Railways Act — Said clauses merely supple¬ 
ment Ihe relevant provisions nf the Railways 
Ad and do not supersede I hem — Therefore the 
contention that these clauses operate as an 
implied repeal of Sections 27, 28 and 41 of the 
Railways Act is not well founded. Sec Colton 
Textiles (Control of Movements). Order (1913), 
Cl. 3. 1054 Crl LJ 1322: AIK 1954 SC 465. 

-S, 27 — Rights of citizen against Railway 

administration are not laken away hv the Cotton 
Texlile (Control of Movement) Order 1948 — 
If the Railway Administration does something 
in dcrogat ; on of a citizen's rights under Sec¬ 
tions 27 and 28. the citizen will Ik* entitled to 
seek redress under Section 41 of Ihe Act. See 
Cotlon Textiles (Control of Movement) Ordei 
(1948), Cl. 3. 1953 Cr LJ 481: AIR 1953 Nag 58 
(DB). 

SECTION 27-A 

-Ss. 27-A and 82-J — Rules for packing of 

goods — Delegation by Union Government — 
Validity (Ss. 72, 72-A and 74-A of Ihe Railways 
Act (1800)). 

The Union Government as the owner of the 
Railways, is empowered to make rules pros 
cribing the manner of packing of goods entrust¬ 
ed to any Railway for carriage. Bui it cannot 
delegate its rule making power to the Railway 
Conference Association and any rules made bv 
the latter though wilh the authority of the 
Union Government cannot be said to be made 
bv the Union Government. ILR (1965) 2 All 
768, 

SECTION 28 

•-Ss. 28 and 41 — Undue preference — 

of proof (Evidence Ac* (1872), Ss. 101- 

Whoever complains against the railway admin- 
islralion that the provisions of Section 28 have 
been contravened must establish that tliere has 
been preference between himself and his goods 
on the one hand and the competitor and his 
goods on the other; and where it appears to the 
tribunal that such preference is undue* pre¬ 
sence, the complainant would be entitled to 
adequate relief under Section 41 (1) (a) of Ihe 
Act. Section 28 is obviously based on Ihe prin- 
cipic that the power derived from the monopoly 
ot railway carriage must be used in a fair and 
lust manner in respect of all persons and all 

seriptioiw of traffic passing over the railway 
area. All cases of unequal rates cannot neccs- 
, treated ns cases of preference attract- 

in* lh c provisions of Section 28. It is only when 
coods or persons can be said to be pari passu 
whir 8 . q . Uesl,on of preference arises and so it is 
_i competition between two persons or 

lh«i * oods is cithcr admitted or proved 
wm.U . quc ? Uo P of Application of Section 28 

« ,s °,? Iv when the tribunal is 
fercnr P d ra * lwa V has shown undue pre- 

Ihat a J favour of a particular class of goods 
under wr P a,I J! c , nn bc successfully entertained 
Sove !^} ,on 41 . (1) M- The initial burden to 
when ’? on ,he complainnnt; but 

of uncnimf aid » burdcn J s (,i scharged by the proof 
and hi? between the complainan! 

minUtrfltion m ?n H ° r * i? the railwfl v ad- 
undue in n *l° S r °y® lbc Preference is not 
• In considering the question as to whe¬ 


ther the alleged preference amounts to 'undue 
preference or not, the tribunal mav also bo 
entitled lo consider whether the lower charge 
levied hv ttie administration in respect of the 
competing class of goods was necessary in the 
interest of the public. Thai is Ihe result of the 
provisions of Section 41. sub-section (2) li) and 
iii». 1950 SCA 262: 1958 SCJ 720: (1058) 2 MLJ 
|SC) 80: (1958) Andh \VR (SC) 86: 1959 SCR 
236: AIR 1958 SC 523 (528, 529) (PI B) (Prs 8. 
9 ). 

•-S. 28 — Validity of CIs. 3 and 4, Colton 

Textiles (Control of Movement) Order, 1948 — 
Do nol override Ss. 27, 28 and 41 of the Rail 
ways Act. 

The Railways Act does not exclude the placing 
of a disability on a railway administration by 
the Government or any other authority. See 
Cotton Textiles (Control of Movements) Order, 
(1948), Cl. 3. 1954 Crl U 1322: AIR 1954 SC 

465. 

-S. 28 — Tribunal Is nol competent to grant 

relief In respect of period anterior to ita final 
order. 

Clearest indication on this point is to be found 
in the tense used in Section 41 (1) of the Act 
— Though railway administration might have 
contravened provisions of Section 28 or charged 
or levied unreasonable rates or charges during 
some period before complaint, vet if on the date 
of complaint they have ceased to do so, no com¬ 
plaint can be made under Section 41 (1). See 
Railways Act (1890). S. 41 (1) (a). AIR 1955 
Mad 470 (DB), 

-S. 28 — Repeal of. 

Clauses 3, 4, 5 and 6 of Colton Textiles (Cont¬ 
rol of Movement) Order 1948 do not operate 
as implied repeal of Sections 27, 28 and 41 of 
the Railways Act. See Colton Textiles (Control 
and Movement) Order, 1948, Cl. 3. 1953 Crl LJ 
481: AIR 1953 Nog 68 (DB). 

-S. 28 — Rights of citizen against Railway 

Administration are not taken away bv CIs. 3 to 
6 of the Cotton Textiles {Control of Movement) 
Order, 1948 — There is nothing in the said 
order which takes away the citizen’s right to 
obtain relief under Section 41 of the Railways 
Act where complaint is that the Railway Ad¬ 
ministration deprived him of his rights undei 
Sections 27 and 28. See Cotton Textiles (Control 
of Movement) Order, 1948. Cl. 3. 1053 Crl LJ 

481: AIR 1053 Nag 68 (DB). 

-S. 28 — Disputed question of fact — Dis 

cretion of High Court to decide question — 
Question whether concession granted bv railway 
in freight rates is discriminatory against peti¬ 
tioner is one of technical and complicated 
nature, necessitating an elaborate inquiry’ to 
decide it — High Court acting under Art. 220 
not appropriate venue for deciding the question 
See Constitution of India, Art. 226. AIR 196] 
Pun] 268 (DB). 

-S. 28 — Differential treatment not neces¬ 
sarily discriminatory — Fixation of differential 
freight rates bv railway — Does nol violate 

,? 4 7 ™c , A . rt,c,e docs not prohibit 
differential treatment but cunrantees equal treat- 

ment to all similarly circumstanced. See Consti 

(DB ) 1 ° f Ind ' a ’ Ar ‘‘ H ‘ A,R 1881 Punl 

TT^o 2 ® “ Principle of equ.l treatment in Sec- 
l! 0 ? 2 ® '* snmo ** >* embodied in Art. 14 — 

5*'?. nC< > bC ^' C . Cn U - ,e ,wo is ,h *» Aril. 

'! > 4 £*£• Constitution is Reneral in terms 
w Idle Section 28 is specific in its tonllcation 

Punl C M8 l (DB) n ° f lndi *’ Arl - 14 AIR 1M1 
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SECTION 29 

—Ss. 29 (1), 20 — Charging for longer route 
on a shorter route — Contravention of S. 29 
(1) — Bar of suit — (C. P. Code (1908), S. 9). 

When the railway administration charges a 
person Rs. 2-12-0 as though he is travelling by 
the longer route and covers a distance of 131 
miles though in fact he has not covered more 
than 108 miles, what the railway administration 
is in effect doing is to charge the person for 
108 miles at a higher rate although according 
to the Railway they have charged him on basis 
of 131 miles. This is obviously equivalent to 
charging the person at a higher rate for the 
actual mileage covered by him. There is thus a 
contravention of the provisions of Section 29 
(11 and Section 26 is an absolute bar to the 
maintainability of the suit to recover the excess 
fare so charged bv the Railway. AIR 1955 NUC 
(Cal) 2877. 

SECTION 34 

• - S. 34 (as In 1955) — Scope — Civil suit 

for refund of wharfage and demurrage charges 
collected bv railway challenging the vires ol 
rules empowering the railway to collect such 
amounts and alleging excess realization than 
legally leviable under rules — Section 26 is no 
bar — Tribunal can decide only reasonableness 
of charges — It cannot decide vires of the 
rules empowering railways to collect such 
amount — Civil Revn. Applns. Nos. 46. 49, 55, 
57, 58 and 59 of 1958, D/- 25-2-1958 (Bom.). 

Reversed. See Railways Act (9 of 1890), S. 26. 
AIR 1904 SC 1208. 

- S. 34 — Disputed question of fact — Ques¬ 
tion whether concession granted by railway in 
freight rates is discriminatory against petitioqei 
— High Court acting under Article 226 not ap. 
propriate venue for deciding question — Sec- 
tion 34 constitutes a Special Tribunal with 
power to follow a procedure which is appro¬ 
priate and adequate for deciding such dispute. 
See Constitution of India, Art. 226. AIR 1061 
PunJ 268 (DB). 

SECTION 39 

• -Ss. 39 and 41 (1) (b) (c)— Scope —Words 

'charging' and ‘levying’ were not used in tho 
sense of “collecting" — Tribunal has no juris¬ 
diction over complaints in connection with 
charges already made — It has no jurisdiction 
to order refund also — An order for refund can 
bv no stretch of imagination be considered to be 
'necessary for the purpose of exercising the 
jurisdiction' within the meaning of S. 39. See 
Railways Act (9 of 1890), S. 41 (1) (b). AIR 1903 
SC 217. 

• -S. 39 — Scope — Does not confer Juris¬ 

diction — But provides means for exercise ol 
lurlsdictlon. 

Section 39 does not confer any jurisdiction; 
but only provides for means for exercise, by 
the Tribunal of the jurisdiction which it has 
otherwise got under other sections. Upper Doab 
Sugar Mills, Ltd., Shnmli (U. P.) v. Shahdara 
(Delhi) Saharanpur Light Railway Co.. Ltd., Cal- 
cutta, (1903) SCD 303: (1963) 2 SCR 333: AIR 
1003 SC 217 (221) (Pt C) (Pr 22). 

-Ss. 39 and 41 — Scope of — Railway Rates 

Tribunal Rules — Discretion and Powers of 
Railway Rates Tribunal — Tribunal opining 
that it would be fair to grant concessional rates 
but granting relief only from date of order and 
not from date of complaint — Interference by 
writ of certiorari not justified as the discretion 


exercised cannot be said to be improperly exer. 
cised — Omission of Tribunal to decide issue 
as it was unnecessary does not amount to 
error rendering decision liable to be quashed — 
Constitution of India (1950), Art. 226. (1901) 2 
Mad U 292: AIR 1962 Mad 218 (218) (Pr 11 
(DB). 

-Ss. 39 and 40-B (as amended by Act 66 of 

1949) — Railway Rates Tribunal — Refund of 
excess freight — Jurisdiction to order. 

The Railway Rates Tribunal has no jurisdic¬ 
tion to pass a decree in favour of the com¬ 
plainants for the refund of the excess charges 
or freight collected from them. AIR 1955 Mad 
476. Rel. on. (1957) 2 Mad U 363: AIR 1958 
Mad 471 (472) (Pt A) (Pr 3) (DB). 

-S. 39 — Date from which order of Tribunal 

operates — It can well become effective from 
the date of complaint — Fact that the Tribunal 
takes time to decide the question should not 
affect the complainant adversely — Final order 
of judgment relates back to date of filing of 
plaint or complaint. See Railways Act (1890). 
S. 41. AIR 1955 Mad 476 (DB). 

-S. 39 — Powers of Tribunal. 

Section 39 does not confer a power on the 
Tribunal to make an order for payment of com¬ 
pensation or damages or make an order of re¬ 
fund of overcharges. 68 Mad LW 341: (1958) 1 
Mad U 395: AIR 1955 Mad 476 (480) (Pt C) 
(Pr 13) (DB). 

SECTION 41 


SYNOPSIS 

(Railways Act (1890), S. 41). 

1. Implied repeal. 

2. Jurisdiction of Tribunal. 

3. Reasonableness of charges. 

4. Wngonlood rale — Meaning of. 

5. Bar of suit. 


1. Implied repeal. 

•-S. 41 — Clauses 3 and 4, Cotton Textiles 

(Control of Movement' Order, 1948, do not 
override Sections 27, 28 and 41 of the Railways 
Act. See Cotton Textiles (Control of Movement) 
Order (1948), Cl. 3. 1954 Crl U 1322: AIR 1954 
SC 465. 

-S. 41 — Repeal of — Not repealed by Cls. 3, 

4, 5 and 6 of Cotton Textiles (Control and Move¬ 
ment) Order 1948. See Cotton Textiles (Control 
of Movement) Order, 1948, Cl. 3. 1953 Crl LJ 
481: AIR 1953 Nag 58 (DB). 

-Ss. 41, 27 and 28—Rights of citizen against 

Railway Administration are not taken away by 
Cls. 3 to 6 of Cotton Textiles (Control of Move¬ 
ment) Order, 1948. See Cotton Textiles (Control 
of Movement) Order (1948), Cl. 3. AIR 1953 Nag 
58 (DB). 

2. Jurisdiction of Tribunal. 


•-Ss. 41 (1) (b) (c) and 39 — Scope - 

Words ‘charging' and levying were not used la 
the sense of 'collecting’ — Tribunal his no 
Jurisdiction over complaints In connection who 
charges already made — It has no Jurisdiction 
to order refund also. 


The words ‘charging a rale' in Cl. (b) were 
iscd by the legislature in its ordinary meaning 
>f 'demanding a price'. The words charging * 
:i. lb) and ‘levying in Cl. 0 were used m the 
me and the same sense. However they 
lot used to include 'collecting. The *otds ‘ s 
rharging’ in Cl. (b) and 'is levying in Cl. Id 
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must be construed to mean is demanding a 
“ rice a t the present time for services to be 
rendered'. The Railway Rates Tribunal had no 
jurisdiction to entertain or try the complaints 
as regards the reasonableness or otherwise of 
rates and charges made prior to the institution 
0 f the complaint. It follows necessarily that il 
could have no occasion to order any refund. 
Even in respect of those charges and rates foi 
which the Tribunal had jurisdiction lo entertain 
a complaint the Tribunal had no power to 
order any refund. In making the complaint the 
complainant can ask only for a declaration thal 
the rate or charge is unreasonable and it is only 
this declaratory relief which the Tribunal has 
been authorised to give. There is no provision 
that the Tribunal can also give a consequential 
relief. The only other thing which the Tribunal 
is authorised to do in connection with the com¬ 
plaint is to fix ‘such rate or charge as it con 
siders reasonable*. The Tribunal in making this 
order fixing the reasonable rate or charge will 
mention a future date for this to come into 
operation. Even if it was assumed for the sake 
of argument that the Tribunal can fix these 
rates from the dale of the complaint that would 
not give the Tribunal any power lo order re- 
fund. An order for refund can bv no slretch ol 
imagination be considered to he ‘necessary foi 
the purpose of exercising the jurisdiction 9 with¬ 
in the meaning of Section 39. Upper Doab 
Sugar Mills, Ltd., Shamli v. Shahdara (Delhi! 
Saharanpur Light Railway Co., Ltd.. Calcutta. 
1963 SCD 303: (1963) 2 SCR 333: AIR 1963 SC 
217 (220, 221) (PI A) (Prs 15, 10, 17, 18, 19, 20, 
21 ). 


®-S, 41 (1) (c) — Terminal charges —Levy 

of Can be levied for provision of stations etc. 
— 'In respect of’ — Meaning of — Words ‘in 
respect of in Section 3 (14) may be taken to 
mean 'for the provision of and not ‘for the user 
of — Irrespective of the fact of actual user by 
any particular consignor of stations, wharves 
elc. terminal charges are payable by him simply 
by reason of the fact that these things have 
been provided by the Railway Administration 
See Railways Act (1890), S. 3 (14). AIR I960 
SC 095. 

® Ss. 41, 28 — Undue preference — Burden 
of P; 00 * — (Evidence Act (1872), Ss. 101-1M). 

Whoever complains against the railway ad¬ 
ministration that the provisions of Section 
28 have been contravened must establish 
tnat there has been preference between 
nimself and his goods on the one hand and the 
competitor and his goods on the other; and 
where it appears to the Tribunal Ihnt such pre- 
lerence is undue, the complainant would he en- 
micd to adequate relief under Section 41 (l) (a) 

AIR 1 ^1058 Cl SC C 625 RailWayS ACt ° f I8 " K S * ~ 8 


.. — Railway Rates Tribunal — Gran 

by — Relief may be granted from dat 
honm to date of complaint. See Railway 
Acl J1W0). s. 39. AIR 1962 Mad 218 (DB). 
r—« Cm amended by Acl (50 of 1949) - 
.? alca Tribunal If can make order will 
r «tn>speellve effect. 

Ihe Tribunal under Section 4 
it w } nmited to making an order to be opera 
r. i rom Ihe date on which the order is made 
inu .iT P o. Wer lo ma ^ e an order capable of hav 
Th# 0r °P cra ** on from before that date 

ant.rln. C .i n become effective from a dat 
Khe dnia t0 r dale of order, at any rate fron 
Rel on /LI 1 ? 6 complaint. AIR 1955 Mad 476 

471 tnk\ 1 m 5 . 7 L*,5? td u 3S3: AIR 1958 Ma, 
,47B > ») (Pr 12) (DB). 


-S. 41 (as amended by Act 56 of 1949) — 

Order of Railway Rates Tribunal — Right to 
benefit under — Intervener — Railway Rates 
Tribunal Rules, R. 17 (1). 

No distinction can be made between the ori¬ 
ginal complainant and the intervener undei 
Rule 17 (1). The order of the Tribunal would 
apply and have effect both as regards the actual 
complainant and anv intervener. (1957) 2 Mad 
LJ 303: AIR 1958 Mad 471 (475) (Pt C) (Pr 12) 
(DB). 

-S. 41 (1) (b) — Goods Tariff Rules, R. 82 

(2) (II) — Jurisdiction of Tribunal. 

The Tribunal has, under Section 41 (1) (b), 
jurisdiction to determine the unreasonableness 
of the minimum charge condition levied undei 
R. 82 (2) (ii) of Ihe Goods Tariff Rules. 

Though a wagon load rale is also a standar* 
dised charge, the reasonableness of this rate is 
within the jurisdiction of Ihe Tribunal undei 
Section 41 (1) (b). It is therefore, clear thal 

Ihe intention of the framers of Ihe Act was nol 
to exclude altogether from the jurisdiction of 
the Tribunal all disputes relating to the reason¬ 
ableness of even' component of a standardised 
rate or charge. ILR (1950) Mad 67: (1950) 1 

MU 417: AIR 1055 Mad 513 (515) (Pi A) (Pra 
9, 11) (DB). 


-Ss. 41 (1) (a) and 28 — Competency ol 

Tribunal to grant relief In respecl of period 
anterior to Its final order. 

The competency of the Tribunal to make any 
declaration or grant anv relief in respect of a 
period anterior to its final order has to b# 
decided entirely on the implications of the 
language of Ihe material provisions of the Rail¬ 
ways Act. The clearest indication on this point 
is to be found in the lense used in Section 41 
(1) of the Act. The injury contemplated is an 
injury subsisting on the date of the complaint. 
Hence, though the Railway Administration might 
have contravened Ihe provisions of Section 28 
or charged or levied unreasonable rates or 
charges during some period before the com¬ 
plaint, vet if on the date of the complaint they 
have ceased to do so, no complaint can he made 
under Section 41 ( 1 ). In this respect, the Tri¬ 
bunal's jurisdiction is much more narrow and 
restricted than the jurisdiction of an ordinary 
Court. 08 Mad LW 341: (1950) 1 Mad U 395: 
AIR 1055 Mad 470 (478) (Pt A) (Pr 7) (DB). 


-Ss. 41 and 39 — Date from which order of 

Tribunal operates. 

The order of the Tribunal cannot only operate 
in future, that is, from and after the date of the 
order. The order of the Tribunal can well be¬ 
come effective from the dale of the complaint. 
The finding of Ihe Tribunal, if it is in favour of 
the complainant, would mean that the complainant 
was entitled to relief on the day on which he made 
the complaint. The fact that for reasons beyond 
the complainant's control, the Tribunal takes 
time to hear and decide Ihe complaint and pass 
final orders Ihercon, should nol adversely affect 
him. Thus, Ihe general rule, that the final order 
of judgment, m a case should relate back to the 
dale of Ihe filing of Ihe plain! or complaint will 
apply. (1950) 1 Mad U 395: 08 Mad LW Ml 
AIR 1955 Mad 478 (478) (Pt B) (Pr 7) (DB), 


3. Reasonableness of charges. 

•- B " rdcn P™ 0 * — Unreasonable- 

ness of freight charges — Considerations. 

, ' V, ’ c . n * complaint is made under sub section 
111, Li. (hi or (c|, the onus to prove the alleged 
unreasonableness of the frei R h» rests on the 


1352 


RAILWAYS ACT (1890), S. 41, Note 3 


complainant. The costs incurred bv the com¬ 
plainant which are partly due to the geographi¬ 
cal position can have no relevance whatever in 
determining the reasonableness or otherwise of 
the railway freight charged by the railway ad¬ 
ministration. Nor can the railway freight move 
up and down with the rise and fall of the com¬ 
modity prices. In dealing with the question 
about the reasonableness of the railway freight 
it would naturally be relevant to consider main- 
ly the working costs of the railway administra¬ 
tion and other material circumstances. Raigarh 
Jute Mills Ltd. v. Eastern Rly., 1058 SCJ 720: 
1959 SCA 262: (1958) 2 MLJ (SC) 86: (1058) 2 
Andh WR (SC) 86: 1959 SCR 2.36: AIR 1958 SC 
525 (531) (Pt C) (Pr 13). 

®-S. 41 — Unreasonable freight charges — 

Test. 

The special or concessional rates charged by 
the railway administration in another zone can¬ 
not be treated as the sole basis for determining 
what rates should be charged in other zones. 
Raigarh Jute Mills Ltd. v. Eastern Railway, 
1958 SCJ 720: 1959 SCA 262: (1958) 2 MLJ (SC) 
86: (1958) 2 Andh WR (SC) 86: 1959 SCR 236: 
AIR 1958 SC 525 (531) (Pt D) (Pr 14). 

-S. 41 (1) (c) — Complaint In relation to 

minimum wagon load charge. 

A complaint in relation to the minimum wagon 
load charge also falls within S. 41 (1) (c) as 
'levying charges (other than standardised termi¬ 
nal charges) which are unreasonable’. ILR 

(1956) Mad 67: (1956) 1 MLJ 417: AIR 1955 

Mad 513 (515) (Pt B) (Pr 10) (DB). 

-Ss. 41, 42 — Reasonableness of charges — 

jurisdiction of Railway Rates Tribunal — Powei 
to reduce rate and power to declare them un¬ 
reasonable are distinct — There is no conflict 
between S. 42 and S. 41 — Tribunal has jurisdic¬ 
tion to determine reasonableness of rates. See 
Railwavs Act (1890), S. 42. AIR 1955 Mad 513 
(DB). 

-S. 41 (1) (b) — Charge found unreason¬ 
able by Tribunal — Proper order to pass. 

On its finding that the charge is unreasonable, 
the proper order to pass is to grant a declaration 
to that efTect which the Tribunal is competent 
to do under S. 39 of the Act. The Tribunal has 
no power to order anv exemption. As the Cen¬ 
tral Government are the owners of the railways 
in India, there is no necessity for anv order by 
way of an injunction directing them to give effect 
to the declaration for S. 39 itself provides for 
the Government or the railway administrations 
giving efTect to the orders of the Tribunal. ILR 
(1950) Mad 07: (1950) 1 MLJ 417: AIR 1955 Mad 
513 (516) (Pt E) (Pr 14) (DB). 

—Ss. 41 and 42 — Enquiry into reasonableness 
of non-assignment of wagon scale to transport 
of strawboard— Jurisdiction of Tribunal —Rail¬ 
way Rates Tribunal has no jurisdiction to en¬ 
quire — Expression “charges” in S. 41 (1) (c) 
does not include jurisdiction to determine rea¬ 
sonableness of rate apart altogether from con¬ 
ditions pertaining to the rate. AIR 1955 Mad 513 
(518) (Pt H) (Prs 20, 22) (DB). 

4. Wagon load rate — Meaning of. 


classification of rates both 'station to station 
rates as well as wagon load rates’ are con¬ 
cessional rates, that is, thev would be less than 

as the expression 
station to station rates in sub-cl. (b) of S. 41 
(1) cannot be understood as meaning merely a 
rate which prevails between two stations, so 
also the expression 'wagon load rate’ cannot be 
understood to mean merely the rate applicable 

to a wagon load. In the context in which the 
words occur in S. 41 (1) (b) the expression 

wagon load rates’ has been used in the sense 
of a rate applied to a commodity to which one 
of 13 wagon load scales is made applicable in 
Chap. VIII of the Rules. ILR (1956) Mad 69: 

(1956) 1 MLJ 417 : AIR 1955 Mad 613 (517) 

(PI F) (Pr 18) (DB). 

5. Bor of suit. 

®-S. 41 (as In 1955) — Scope — Civil suit 

for refund of wharfage and demurrage charges 
collected bv railway challenging the vires of 
rules empowering the railway to collect such 
amounts and alleging excess realization than 
legally leviable under rules — Section 26 is no 
bar — Tribunal can decide only reasonableness 
of charges — It cannot decide vires of the rules 
empowering railways to collect such amount — 
Civil Revn. Applns. Nos. 46, 49, 55, 57. 58 and 
59 of 1958, D/. 25-2-1958 (Bom), Reversed. See 
Railwavs Act (1890), S. 26. AIR 1964 SC 1268. 

SECTION 42 

-Ss. 42 and 41 — Reasonableness of charges 

— Jurisdiction of Tribunal — No conflict be¬ 
tween S. 42 and S. 41. 


The power to reduce a level of a schedule rate 
is quite different from a power to declare a 
rate to be unreasonable and there is no neces¬ 
sary conflict between S. 42 (2) (a) and S. 41. 
The Tribunal is not, when it is declaring a levy 
of a particular charge to be unreasonable in re¬ 
lation to a particular trader or to a particular 
commodity, reducing the level of the rate ap¬ 
plicable to the commodity. Thus, the Tibunal 
lias jurisdiction to determine whether the mini¬ 
mum wagon load is or is not unreasonable. ILR 
(1956) Mad 67: (1956) 1 MU 417: AIR 1955 Mad 
513 (516) (Pt D) (Prs 12, 13) (DB). 

-S. 42 (2) (b) — ‘Classification 1 , meaning of. 

The meaning of the expression ‘classification 
in S. 42 (2) (b) has to be read in the light of 
the definition in S. 46 (c) (a) which is made ap¬ 
plicable to the sections in Chap. V which inclu¬ 
des S. 42. ILR (1956) Mad 67: (1956) I MU 
417: AIR 1955 Mad 513 (518) (Pt G) (Pr 20) 
(DB). 


-S. 42 — Reasonableness of non-assignment 

>f wagon scale to transport of strawboard — 
tail wav Rates Tribunal has no jurisdiction to 
nquirc — Words “charges” in S. 41 (1) (c) 
lo not include jurisdiction to determine rea- 
onableness of rate apart altogether from condi- 
ions pertaining to the rate. Sec Ac ‘ 

9 of 1890), S. 41. AIR 1955 Mad 513 (DB). 

SECTION 46 


-S. 41 (1) (b) — General Rules, R. 63 — 

‘Waganload rale* — Meaning of. f 

The expression ‘wagon load rate in S. 41 (1) 
(b) has to be understood in the context where 
it occurs in conjunction with ‘station to station 
rate’ which is the third tvpe of rate ns specified 
in R. 63 of the General Rules. In the threefold 


5. 46 — Scope. 

r 

The provision in S. 46. Railways Act. about the 
Inalilv of the Raihvav Rates Tribunals decision 
annol ntTcct the Supreme Courts jurisdiction 
mder Art. 130 of the Conslitution. See Con- 
litution of India, Art. 130. AIR 1958 SC 625. 
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SECTION 40-B 

f_S. 46-B — Scope — Nature of orders which 

require execution by Civil Courts. 

An order for payment of costs which may In* 
made by the Tribunal could under S. 46*B be 
transmitted to a Civil Court and executed bv a 
Civil Court as if it were a decree. Even if the 
Tribunal can pass no other order which may re¬ 
quire execution, S. 46-B will serve ils purpose in 
connection with the orders for costs. Nor is it 
necessary to speculate ns to what other orders 
made by the Tribunal could require execution by 
the Civil Courts. Upper Doab Sugar Mills, Ltd.. 
Shamli v. Shahdara (Delhi! Snharnnpur Light 
Railway Co., Ltd., Calcutta, 19G3 SCD 303: (1963) 
2 SCR 333: AIR 1963 SC 217 (221) (Pi B) (Pr 
22 ). 

——S. 40-B (as amended by Act 56 of 1949) )— 

Railway Rates Tribunal — Refund of excess 
freight — Tribunal has no jurisdiction to pass 
a decree in favour of the complainants lor re¬ 
fund of such excess freight or charges collected 
from them. Sec Railways Act (1890) as amend¬ 
ed by Act (56 of 1949), S. 39. AIR 1958 Mad 471 
(DB). 

SECTION 46-C 

•-S. 46-C (d) and (b) — "Terminals" in¬ 

clude "wharfage" and "demurrage" charges — 
Said charges could be described as charges in 
respect of the Station and are ‘terminals* within 
the meaning of the expression as defined in the 

Ac j; „ Scc Raihvavs Act (1890), S. 3 (14). AIR 

1964 SC 1268. 

—-S. 48-C (h) — Wharfage — Nature and pur¬ 
pose of explained — Wharfage is over and above 
terminals" defined in S. 3 (14) — Wharfage 
falls within ambit of Act and is legal — Pur- 
pose and significance of levying whnrfnre indi- 
5* ilways Acl (1890), S. 3 (14). AIR 

SECTION 47 
SYNOPSIS 

(Railways Acl (18901, S. 47 > 

1. Scope. 

2. Re-cInsslficalloD and revaluation of rales. 

3. Sub-scclion ( 1 ) (h). 

4. Sub-section (l) (e). 

5. Sub-scctlon (I) (f). 

6. Sub-sccllon ( 1 ) (g). 

7. Sub section (2). 

8. Sub-scctlon (3). 


I. Scope. 

I~-S. 47 (I) _ r u ] cs under — Scope of rule: 
and standing orders indicated — Breach of - 
"®'' wav f IS „ l? rimn facie liable in tort — Negli 

ln» In• Ro, Jyr*y — PlaintilT sustain 

a . wh . i,c sfcWrinR out of comparlmcnl o| 

adm!nu!" R ,< ,rain , d V. c '° icrk °f cr, cinc - Railway 
^ liable-Contributory negligence 

torts ^ ur o dcn ,. l -s on (lofendnnt to prove it — Law ol 

s S ’ Pl,Cn s ' , ‘ tv , I, , ,dia - Da mnges - As. 

CaM61 (DB) ,ei1SUr ° ° f ln ‘ ,lcnlcd - A,n 1955 NVC 

Neither 4 «! 7 aT Gc " er ?l «* b Uily of Railways - 
miffi± 47 r r s i 54 c 5 npowcr ,hc Railwa -V All. 
liabililv nr In J ulcs . for cxcn H> ,iori from 

»f o rdam.« V . °“’ deterioration or destruction 

tion from i- ee K-r 0 . Goods , - Question of cxemp- 

Cd upon P ene , l v i has thcr ,? fore ' to be determin- 

Way Si lndla - 01 i- la -y T Responsibility of Rail- 

Act to that *nf S „ T m d ’ ,nd J cr S * 72 of R«il" avs 
l “ at of a ba tlcc under Ss. 151, 152, 160 


and 161 of Contract Art and is not governed bv 
I he common law of England or the Carriers Acl 
1865. See Railways Act 118901, S. 72. AIR 1957 
Madh Pra 192. 

-S. 47 — Contra* Is on behalf of railway ad¬ 
ministration not exempted from S. 175 (3>, Gov 
eminent of India Act. See Government of India 
Act (1935). S. 175. AIR 1057 Pat 586 (DB). 

[Reversed in AIR 1962 SC 113.1 

-S. 47 — Rules under Appendix 4 A\ Pari IL 

R. 21 — Applicability. 

Rule 21 onlv refers to a breach of the rules 
and can have nothing to do with anv conviction 
under the substantive provisions of the statute, 
namely. Ss. 120 and 121 of the Railways Art. ILR 

(1959) Pun| 218: AIR 1959 Pun] 169 (170) (Pt B) 
(Pr 3). 


2. Rc-cla.sslficnllon and revaluation of rates. 

r 

-S. 47 — Carriage of goods — Forwarding 

Note — If part of contract — Assignee of con¬ 
signor — If bound — Forwarding Note entitling 
railway to re-cinssification and rc-cnlculation of 
rates at place of destination—Lower rate charg¬ 
ed by mistake at place of acceptance — Higher 
and correct rale — If can be claimed ar destlna. 
lion. 

The contract between Ihe Railway Administra 
lion and Ihe consignor of goods must be con¬ 
sidered with reference to the terms contained in 
the Forwarding Note subject to which the goods 
are carried. Ail assignee of the consignor h 
bound bv the conditions contained in the For¬ 
warding Note, lie can have no higher rights 
than the consignor or the consignee had under 
the terms of the Forwarding Note. It cannot 
be suggested that the freight which is mentioned 
in the Forwarding Note and the rate which has 
been charged therein form the sole lerm of Ihe 
contract. All the terms contained in the Forward¬ 
ing Note must he regarded as forming the basis 
of the contract. Where one of the clauses of 
he Forwarding Note was in these terms: That 
the Railway Administration has the right of re 
measurement, reweighment. re-classification and 
re.cnlculntion of rates, terminals and olhcr char¬ 
ges at Ihe place of destination and of collecting 
before delivery of goods any amount that mn? 
have been remitted or under-charged*. 


, S*P rcssl °n reclassification, nr 
re calculation of the rales covered eases who 

ii 'I r " nC . V c , WaS cha ! ccd Crouch mistake ar 
it «.is later J.sfmcreci that the rates actual 

;J ar f d , f .°r ,hc Goods carried, were lower thr 

pond. Tn h ,.' VCrC pn ?l’ cr1 ' chargeable for tho 
coods. In other words, if ccrlain Roods were 

be charnel at a rale which was payable for Cl 
coods and Ihe rale levied at ihe place of a 
ceptancc of the Roods was lower than that ll 
railway administration could very well claim 


. A rai J' vnv company contracts with the* 1 

nnA°m hC » ra,C mcn,ioned in the railway rcc 
and thrs has to be followed. If the goods 

consigned to a station where the rate is hie 
than at the despatching station iHa ™ 
cannot be charged at the higher rak* and^if 

Hyd 451:TlR 

— ^ssst tt&se? 
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The contract of carriage entered into on be¬ 
half of the railway by the clerk of the Railway 
is subject to Goods Tariff Rules and he has no 
authority to contract outside the terms of the 
tariff. Term No. 6 moreover printed at the back 
of railway receipt clearly is a notice to the con¬ 
signor that the railway authority has reserved the 
right of remeasuring, reclassifying and recalculat¬ 
ing rates and therefore, where there is under¬ 
charge owing to mistake on the part of the clerk 
at the despatching Station it can always be gol 
made good at the destination. The charges de¬ 
manded in a case such as this can be included 
within the phrase ‘other charges’ as used in Rule 
No. 15 of the Rules aforesaid. AIR 1952 Cal 
70. Foil.; 29 All 228 (FBI and AIR 1926 Lah 
631. Dissented from. Madh BLR 1955 Civ 396: 
Madh BLJ 1955 HCR 1541: AIR 1955 Madh Bha 
181 (183) (PI C) (Prs 14, 19). 

3. Sub-section (1) (b). 

-Ss. 47, 72 and 74-A — General Rules for Ac¬ 
ceptance, Carriage and Delivery of Goods, Rr. 31 
and 47 and Rules relating to reporting of Dama¬ 
ges, Deficiencies or Loss of Goods Rr. 161-1 and 
II — Damaged consignment — Consignee’s In¬ 
sistence on open delivery—DeJay In making open 
delivery and destruction of goods by fire — 
Liability of Railways for loss — Consignee’s right 
to open delivery for damaged consignment. 

A consignment of 201 bags of gram-dhall 
hooked from Punjab arrived at Eluru with 19 of 
the bags in a damaged condition. The consignee 
took delivery of 182 bags and insisted on open 
delivery for the remaining 19 damaged bags. As 
the Claims Inspector was not available, intima¬ 
tion was sent to him by the Railway to go to 
Eluru to give open delivery. Meanwhile the 19 
bags, kept in the custody of the Railways, before 
open delivery could be given, were destroyed bv 
fire. On the question whether, in such circum¬ 
stances the Railways are liable for the loss: 

Held, under R. 31 (2) of the General Rules for 
Acceptance Carriage and Delivery of Goods, a 
consignee is bound to take delivery within the 
time indicated therein under normal circums¬ 
tances, i.c., within reasonable time. The reason¬ 
able time may vary in individual and special 
cases. Normally, as per the rule the reasonable 
time within which delivery should be taken 
would be the free time allowed for demurrage 
and wharfage on Railways. Rule 161-11 of the 
Rules relating to reporting of damages, defici¬ 
encies or loss of goods, proceeds on the basis 
that, when goods appear to be damaged and the 
consignee asks for open delivery, the Claims In 
spector has to come and give open delivery after 
following the instructions given in the rule. 
Under R. 47 of the General Rules, the consignee 
is not bound to take delivery of that part of 
the goods which arc found damaged. It provides 
that the consignee must take such of the goods 
forming part of the consignment whenever they 
are available for delivery notwithstanding that 
the remaining goods are short or damaged or 
have not arrived at their destination or are other¬ 
wise not available for delivery. It further pro¬ 
vides that, if the consignee docs not take deli¬ 
very, of such goods as arc available for delivery 
i.c., which are not damaged and which can im¬ 
mediately be, delivered without further enquiry, 
those goods will be subject to wharfage charges 
if not removed within the time allowed. Where, 
therefore, a part of the consignment was found 
damaged, the consignee is entitled to ask for 
open delivery and is not bound to take delivery 
of the goods unless open delivery is given. And, 


if, before open delivery could be given, the goods 
were destroyed bv fire while in the custody of 
the Railways, the railways are liable for the 

loss. 


Obiter— If the Railway refuses to give deli¬ 
very unless an amount which was not lawfully 
and legally due to it is paid, it may amount to 
an illegal or unlawful detention of the goods and 
the Railway may become liable for unlawful or 
illegal detention of the goods. It could retain 
the goods only till anything that is lawfully due 
and payable is paid. (1963) 1 An WR 354: AIR 
1963 Andh Pra 415 (417, 418) (Prs 6, 7, 8). 

-S. 47 — Change in practice making goods 

available for delivery till 8 p.m. — Chief Com¬ 
mercial Superintendent has jurisdiction to issue 
notice introducing the change — Rules relating 
to free delivery of goods made by Government 
under section arc not altered by the change — 
Hence petition for writ to quash notice must 
fail — Constitution of India, Art. 226. (1962) 

3 Guj LR 75: AIR 1962 Gul 15 (16, 17) (Prs 4, 6, 
6) (DB). 

-Ss. 47 (1) (b), (g), 67 (3) — Rules under 

S. 47 — Validity. 


The power given to the railway administration 
under S. 47 is wide enough to cover not merely 
for providing for the accommodation and con¬ 
venience of passengers and regulating the carri¬ 
age of their luggage but also generally for regu¬ 
lating the travelling upon, and the use, working 
and management of the railway. When the rail¬ 
way administration issues season tickets at con¬ 
cession rates, for the convenience of passengers 
it is open to the railway administration to frame 
the rule in exercise of its powers vested under 
S. 47 to regulate the travelling of ticket holders 
also. So a rule framed in exercise of that power 
cannot be said to be ultra vires of S. 67 (3). 
1955 Mad WN 286: (1955) 2 MU 169: AIR 1955 
Mad 619 (620) (Pt B) (Pr 7). 


-S. 47 — Rules under Rr. 45, 181 — Loss of 

•eceipt — Execution of indemnity bond —Dctcn- 
lion of goods — Duty of consignee ends as soon 
is the bond is executed and made over to Sta- 
ion Master concerned—Once the indemnity bond 
is delivered to S. M. it is his duty to forward it 
to Divisional Superintendent if necessary ns per 
rules — Demurrage must cease to run from the 
jate of delivery of the indemnity bond by person 
who wants to take delivery on the sl^ngth of 
that bond. Sec Railways Act (1890), S. 67. AIR 
1958 Pat 558. 


4. Sub section (1) (e). 

_S. 47 (1) ( c )— R u l cs under— Railway Ser- 

,nts — Departmental inquiry — Procedure -- 
ention of proposed punishment in charge-shee 

- legality — Subsequent fresh charge-sheet 
entioning different punishment - Not illegal 

- Competent authority has lunsdiction to 
ithraw earlier charge-sheet which mentioned re- 
jetion* as punishment and substitute in its stead 
charge-sheet indicating removal from servicei as 
inishment. See Constitution of India, Art. 311. 
IR 1959 Andh Pra 618 (DB). 

—S. 47 (1) (e) — Rules under— Discipline and 
ppenl Rules. R. 1725 (a) - Whether power of 
•vision under is unqualified and not subiect to 
vo conditions which qualify power of reconsi- 
[•ration of previous orders — (Quaere). Ain 
101 Cal 03 (94) (Pt A) (Pr 3). 

_S 47 fl) (e) — Discipline and Appeal Rules. 

. 1726 (b) — Validity — Constitution of India, 

rt. 311 (2). 
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Clause (b) of R. 1 "25 only lays down a sum¬ 
mary method, and all that is to be done by the 
authority is to communicate his intention of en¬ 
hancing penalty, with the reasons, and call upon 
the delinquent to show cause why it should not 
be imposed. Thereafter the only thing that is 
to be done is to consider the reply. There need 
be no hearing, no evidence and no semblance of 
a judicial approach. Therefore Cl. (b) of R. 1725. 
in so far as it provides that there can be an 
order of dismissal, removal from service or de¬ 
motion, without giving a hearing to the delin¬ 
quent, contravenes the provision of Art. 311 (2| 
and must be declared to be invalid. (1961) 1 
Lob LJ 65: 66 Cal WN 94: AIR 1961 Cal 93 (94) 
(PI B) (Pr 3). 

-S. 47 (1) (c) — Rules under Mewar Stato 

Railway Establishment Rules, Appendix XI -— 
List of what constitutes misconduct is not ex¬ 
haustive but illustrative. 1950 Raj LW 351: AIR 
1961 Raj 51 (63) (Pt B) (Pr 3) (DB). 


6. Subsection (1) (f). 

S. 47 (1) (!) — Power to enhance rates 


Delegation to Chief Traffic Manager — Validity. 

The Railway Board is the officer appointed by 
the Central Government under S. 47 (i) of the 
Indian Railways Act, 1890, in exercise of powers 
vested in it by Section 47 of the Act. Accord¬ 
ingly it has jurisdiction to frame Ihe required 
rules, including rule to enhance the rates. But 
there is no provision in the Act authorising the 
Board to delegate the power of enhancement to 
a subordinate authority, c.g., the Chief Traffic 
Manager, who has not been appointed the pre¬ 
scribed officer under S. 47 (1). The Railway 
Adminislralion, which under S. 3 (6) means the 
Manager of the Railway, is entitled lo fix rates 
provided the rules framed by the Board lav down 
necessary conditions for his guidance in this re- 
gara. Rule 17 of the Notification of 1926 prese- 
nbing rules regarding wharfage no doubt gives 
ine Administration some guidance, but it is de¬ 
tective inasmuch as it docs not prescribe the 
maximum limit of the rates. Hence in the ab¬ 
sence of a maximum limit in the Board’s noti- 
“V he Chief Traffic Manager had no juris- 
a clion to enhance the rates of wharfage through 

flflio« er K 0f l6 :?-^ r >0. But the notification of 
am? h has , L rad'caHv altered the legal position 
trail™ . au i honsed individual Railway Adminis- 
rail do ,0 ra,es of wharfa ce so long as the 

deferr. ?u n °o e ? cccd four annas - Whatever legal 
defects the Order of 1950 might have suffered 

£ nf We , r ® Cl !" d from the date of the 
fixed hi ‘Sf Sa1 ^ Notification, since the rates 
mfi n,Jl C ?, rder v . ware Below the maximum 
sL b ? ,he Notification of 1958. 
ean he !' T? °[ . ,he Notification of 1958 (here 
niilralion ob|ec,10 . n «» «* Railway Admi¬ 
ts control ” 8nv rate al anv s,ation undcr 

Ihe limit o °j on ?. as ' bc ra ' c does n °f exceed 
(Pra X , 7 ) # ed ' A,R 1980 AI1 439 (442) (Pt D) 

• 

~Z RuIcs with regard to wbar- 
* Rules 1 and 17 — If Inconsistent. 

17 of r nie iS Nn?m in ?° nsisl f ncv bc,ween Rr - 1 an( l 

RaUway Board” fr U °" of ‘H 1926 issucd by 'he 

wharf B und J. ru es with regard to 

,0 normal tim.. 47 If) (H- Rule 1 related 
016 State of m fh. WC ir R ' 17 ma<le Provision for 
Itency. Pqiu .i 1 , 6 traffic on anv sudden cmer- 

P0WCM h n 1 ,K rUl D .[ dl wilhin ,hc “mbit Of 

AU 488 (i*2) rPl E) CP, W 14, ^ A,R 1900 


-S. 47 (1) (f) — Different wharfage rates at 

different stations — Classification Is reasonable. 

The rate of wharfage depends on factors w'hich 
must necessarily differ from slalion to station 
e.g.. the density of traffic, the amount of ware¬ 
housing space available, habits of local traders 
etc. A classification made on taking these factors 
into account would be a reasonable one. What 
the law does not permit is for different rates to 
be charged from different persons at the same 
station. Sec Constitution of India, Art. 14. AIR 
1960 All 438. 

-Ss. 47 and 54 (as In force In 1946) — Ap¬ 
plicability and scope — Warehousing rates • — 
Power to fix. 

Having regard to the fact that S. 47 (1) (h 
specifically deals with warehousing S. 54 (1) 
does not give the same power which is given 
specifically by S. 47 U) (U. Section 47 (1) (t) 
is the provision which must he resorted to for 
the purpose of cither fixing the rate for ware¬ 
housing or altering Ihe rate to a fresh rate. Sec¬ 
tion 47 (1) (f) must be utilised for the purpose 
of fixing the warehousing rate, particularly so 
as the rules made under S. 47 (11 (f| have to 
be made by a specified authority, w'ho may or 
may not he the same authority which has power 
to prescribe conditions under S. 54‘(1) of the 
Act. Fixation of rates cannot be deemed to be 
a condition of receiving, forwarding or deliver- 
Section 54 (I) cannot possiblv empower 
tnc fixation of rates for warehousing and that 
can only be done under S. 47 (1) (f) of the 
Act and in strict accordance therewith as it in. 
yolves pecuniary' liabilities. 1960 All WR (HCl 

J’ftwnm 11 U t8: A,R 1980 A " 371 (371) (Prs 
o, 01 |DU). 

-S. 47 (I) (f), rules under R. 237 — Loss of 
goods in transmission—Liability of Railwny Ad¬ 
ministration — Measure and extent of —^ Test 
— Onus to disprove negligence — Railway auth¬ 
orities taking all reasonable care — Consign- 
00 . bv unruly mob under circumstances 
R,'| 0nd COn l r J ° He,d * ,n the circumstances that 
Railway Administration had exonerated itself 

SSL h rt y „7 RuIc „ 237 of 'he rules framed 

aSirnRon 47 c 1 (O Railways Act held had no 
application. See Railways Act (18901, S. 72. as 

air 139 ° r ,9S " 

~—* 7 and 72 — Rule 30 (2) 0 I I. R C A 
SAJ*® No. 28 and R. 3 ‘ of the Rules oi 
Wharfage — Scope of — Liability 0 f Railways 

inH Ca u la 5 C °v e ° ods ~ Realisation ol freight 
rnn l 7 h l orfaBe bv Railway Administration — * If 
constitutes a contract of fresh bailment by force 

Art i» htSi"". 1 ”,. 0 .' ' Vh »' , « - "»'»rt 

9 161 ~ Expression 'proper 

time Whether the same ns reasonable time'. 

nr'lSni.? 8 ^'®' 5 frcc from ,he high degree 
f liability imposed on a common carrier in 

, Thcr ? liabi,i 'v « case no? affected 
' con,ra ^I and any other provision in the Rail- 

°* iy a< ,hc ievei ° f ,h ° HaMmy 

of a bailee, that is to say to take as much care 

l of R ! O SCII,rUSlcd J lo them for carriage as * 
man of ordinary prudence would be expected to 

HE 5 tf 
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A public notice cannot have a binding force un¬ 
less it is issued in pursuance of a rule. (1059) 1 
Andh WR 55: AIR 1059 Andh Pra 84 (86) (Prs 
6, 7). 

-S. 47 (1) (f) — Scope — Rule 31 (2), Goods 

Tariff No. 28 of Indian Railway Conference 
Association — Validity — (See Amendment by 
Act (30 of 1061) substituting certain words). 

Rule 31 would fall within the ambit of the 
power conferred on the Government to frame 
rules under S. 47. sub-section (!) Cl. (f) and is 
not. therefore, ultra vires. (1958) 2 An WR 377: 
AIR 1959 Andh Pra 17 (18) (Pt C) (Pr 2). 

-S. 47 (1) (f) — Rules under, R. 2 — Rule 2 

is Inconsistent with S. 72 and is ultra vires. 

Rule 2 under which goods consigned will in 
all cases be at owner's risk until a receipt in 
prescribed form is granted and is duly signed bv 
an authorised railway servant is inconsistent 
with S. 72 which defines liability of the Railway 
and hence it is ultra vires of the Railways Act. 
ILR 31 Cal 951 and AIR 1932 Cal 257, Foil. Sec 
Railways Act (1890), S. 72. AIR 1959 Cal 400 
(DR). 

•-S. 47 (1) (f) — Rules for wharfage, R. 3 — 

Termination of carrier's liability — Warehous¬ 
ing of goods by railway — Wharfage charges re- 
covered — Contract of bailment is created and 
therefore. Railway is liable for the loss caused 
by the goods having been damaged while so 
warehoused. AIR 1920 All 280; AIR 1926 Lah 
575 (2), Dissented from. See Contract Act (1872), 

S. 151. AIR 1955 Cal 264 (DR). 

-Ss. 47 (1) (f), 55, 56 — Disposal of often- 

slve goods by sale under R. 7 (e) framed under 
S. 47 (1) (f) — Validity of R. 7 (c) — Provl- 
sions of Ss. 55 and 56 not applicable to sucb 
sale —Rule not ultra vires — Sale held valid. 

Quite apart from Ss. 55 and 56. rules can be 
framed under S. 47 (1) (f), providing for the 
terms and conditions on which goods may be 
warehoused or retained. Such rules may also 
provide inter alia for the warehousing and dis¬ 
posal of goods which have become or arc likely 
to become offensive. Rule 7 (e) is such a rule 
under which perishable article, unclaimed or not 
taken delivery of, are to be disposed of, if they 
are. or arc likely to become offensive, at any 
time after the expiry of twenty-four hours after 
they are left at the railway station, or even ear¬ 
lier as the situation demands. The Rule is in 
no way touched by the provisions for sale in 
Ss. 55 and 56, which do not relate to goods 
which have become or arc likely to become of¬ 
fensive, R. 7 (e) is thus intra vires and consis¬ 
tent with the Act. 

Held, on facts that the sale by the Station 
Master under R. 7 (c) of a consignment of dry 
fish which had become offensive was valid and 
that the claim by the consignor for damages for 
conversion was unsustainable. 1965 Kcr LJ 1085: 
1966 Kcr LT 80: AIR 1966 Ker 97 (98) (Pr 5) 
(DR). 

-S. 47 (1) (f) — Rules under, R. 31 (2) — 

Goods reaching destination — Unreasonable delay 
in taking delivery — Damage caused by rain — 
Railway absolved from liability by virtue of 

R. 31 (2) — Rule 31 (2) not ultra vires. AIR 
1959 AP 84. Doubted. See Railways Act (1890), 

S. 72. AIR 1960 Orissa 103. 

_S. 47 — Applicability of Orissa House Rent 

Control Order, 1913, to godowns built by licen¬ 
sees on railway lands — Such Godowns cannot 
be brought wlhin the municipal area and sub¬ 
jected to Municipal laws — Municipality cannot 
levy tax on the Railway Administration in view 


of S. 135 Railways Act and the Railways (Local 
Authorities Taxation) Act, 1941 — Orissa Rent 
Control Order can have no application to such 
structures built on railway lands. See Houses 
and Rents — Orissa House Rent Control Order. 
1943. AIR 1955 NIC (Orissa) 5693 (DB). 

-S. 47 (1) (f) — Rules framed under, R. 3 — 

Wharfage or demurrage charges, when become 
leviable. 

A free lime of six hours is available to the 
consignee for unloading and clearance of goods 
after the wagon is placed at the railway siding 
or at any place where the unloading can be pos¬ 
sible. Until the free lime expires, there will be 
no charge leviable for demurrage or wharfage 
against the consignee. Whether actually whar¬ 
fage had become due or not would depend upon 
the time when the unloading took place and also 
on I he lime when I he railway wagon was placed 
at the siding nr at any place where unloading 
could he possible. 1905 RLJR 497: AIR 1905 Pal 
49 (51) (Pt R) (Pr 3) (DB). 

- S. 47 (1) (f) — Rules under, R. 2 — Bogs 

of sugar damaged due lo negligence of railway 
employees — Consignee refusing to take delivery 
— Consignee — If liable to pay wharfage. 

Where forty bags of sugar which formed part 
of a consignment were damaged due to the negli¬ 
gence of the railway employees and the plaintiff 
(consignee) refused to take delivery of the damag¬ 
ed bags though the railway authorities were pre¬ 
pared to give delivery of all the bags with a 
certificate of damage both as assessed by the 
railway claim inspector and as claimed by the 
plaintiff. 

Held, that the plaintiff was liable to pay whar¬ 
fage because of his refusal to take delivery. 1959 
RLJR 404: AIR I960 Pat 323 (324) (Prs 4, 5). 

-Ss. 47 (1) (f) and 56 — Goods consigned to 

railway — Liability of railway — It docs not 
terminate with arrival of goods at station of 
destination — It continues till delivery, or till 
disposal thereof under S. 56 — Condition in 
Rule 28 (2) — It is not valid as it exceeds the 
rule-making power of the Railway and it is in* 
consistent with liability imposed on the Rail¬ 
way under S. 72. See Railways Act (1890), S. 72 
AIR 1962 RnJ 181 (DB). 

-S. 47 (1) (f) — Rules under, R. 5 — Goods 

of perishable nature — Consignor's address not 
known — Consignment booked to self — No 
represent alive of consignor coming to take deli¬ 
very — In circumstances held it was not pratic- 
able to send notice of arrival. AIR 1052 Sau 05 
(97) (Pt A) (Pr 4). 

6. Sub section (1) (g). 


-S. 47 (1) («) - R'Rht to move freely on 
ilwav Plntform — Regulation of entry into 
ilwav platform — Restriction on sale of p at- 
m tickets for particular period in the inter- 
of pilgrims visiting the place - Restrictions 
not violate Art. 19 (1) (d) — Railway auth- 
lics empowered to impose such restrictions — 
ilwav platform, though a public place, is not 
iiiblic property—In view of S. 47 (11 (cl and 
127 and 128 of the Coaching Tariff. Railway 
horilics have got a right to restrict the issue 
platform tickets and regulate the entry on 
Iwav Platform. See Constitution of India, 
. 19 (11 (d). AIR 1964 Pat 98 (DB). 

7. Sub-section (2). 

-Ss. 47 and 113 — Railway Administrative 
cs R. 39 (b) — Failure to mention age and to 
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citfn season-ticket by holder us required by 

R, 30 (b) — CODvIcIIon under S. 113 — Validity. 

A railway Company can frame rules oilier- 
wise than under S. 47 to regulate its own traffic, 
and these rules can be framed in the exercise of 
the general powers of administration of a railway 
company. In order that these rules should be 
valid, two conditions have to be satisfied: one is 
that the rules must not be inconsistent with any 
provision of the statute or any rules framed under 

S. 47 and the other condition is that the rules 
must not be unreasonable. But if an administra¬ 
tive rule is framed by the Hly. authority, the 
Rly. authority cannot by that rule provide that 
if Ihe rule is contravened, the contravene!* shall 
be liable to a particular penally. The power to 
impose penalties is a power which only the 
legislature can exercise and the railway auth¬ 
ority has no such power delegated to it. It is 
only when a rule is framed under S. 47 that, by 
its very terms, the rule can provide a penalty 
for its breach. If however, the rule itself does 
not provide for its breach and the contravention 
of that rule may result in the contravention ol 
some provision of the statute, then there is no 
reason why a breach of that rule should not be 
punished, not because the rule ilself provided 
for the penalty, but because by contravening 
that rule the offender contravened some provi¬ 
sion of the statute. 

The accused while travelling was found to 
possess a season ticket which was not signed 
by him and which did not mention Ins age as 
required by R. 39 (b) of the Administrative Rules 
framed by Ihe Railway. The accused was asked 
to pay Ihe fare but he refused. He was there¬ 
upon prosecuted and convicted under S. 113, 
Railways Act. 

Held, that R. 39 (b) was a very reasonable 
rule intended to carry out the provisions of Sec¬ 
tion 70 of the Act and as such, was not ultra 
vires. All that Rule 39 (b) docs is to de- 

Une a proper season ticket is and inas¬ 
much as the season ticket which the ac¬ 

cused held was not a proper season ticket 
m accordance with R. 39 (b), he subjected him¬ 
self to Ihe penalty imposed by S. 113. The con¬ 
viction of the accused under S. 113 was. there 
fore, fully justified. Case Law Ref. 

It is true that Ihe railway aulohrity could have 
framed this rule under S 47. But that docs 
not take away the authority and the power of 
ine railway company to frame any rule for ad¬ 
ministrative reasons because it is not ulwnys easy 

49* under S - 47 * 64 Bom Lit 

? 28 =} 05 2 Cri LJ 1402: 21 Born Crl Cas 339: ILK 
JB531 Bom 30: AIR 1952 Bom 421 (422, 423) 
5, 7, 8), 

8. Sub-section (3). 

S. 47 (3) — Scope and effeef of. 

’Under S. 47 (3), rule made under litis section 
requires sanction of the Central Government, 
toaii .. ? ndinn Railway Board Act (Act 4 of 
m.i iv U n 0riS(!S Nie Central Government to in- 
Railway Board with all or any of list 
p wers and functions under the Railways Act. 

m? 6 °J the P°' vcrs conferred by this pro- 
llnn n w on ^ en,ra ' Government issued Notiftca- 

wav j 01, da,ed 21-3-1905 investing Ihe Rail- 

a i|7 ,,°? rd Ns powers and functions inter 
Acatlor^f ?ooi 7 <3 J‘ In consequence the Noti- 
B *T* ° f 1920 and 1958 issued bv the Railway 
eve of r SC r* m .K ru,Cs under S. 47 are in the 
meat lilSr N ° hflca, ‘on of the Central Govern- 
Uid v nd occocdingly fulfil the conditions 
S a " bv sub'SCcNon (3) of S. 47. So in 
» case omission to receive sanction of the 


Li'iilral (inwrimiciil does m.l render the not ill- 
cations invalid. AIR 19GU AH 438 (442) (Ft F) 
(Fr 15). 

SECTION 54 


-S. 54 (as in force in 1940) — Scope of — 

Fixation of warehousing rates — Section 54 does 
not authorise such a fixation -- That can only 
be done under S. 47 (1) (1) and in strict ac¬ 
cordance with it ns it involves pecuniary liabili¬ 
ties. See Railways Act (1890). (as in force in 
194r,», S. 47. AIR i960 All 371 (DB). 

-Ss. 54, 72, 74-A — Civil Procedure Code, 

S. 80 — Notice giving wrong number of R/R but 
mentioning all other particulars — Sufficiency. 

Held, tin facts that as damage occurred be¬ 
tween Bezwadn anil Nagpur and Ihe goods were 
transhipped at Bezwada by the Railway servants, 
protection under Tariff Coaching Rules could not 
be claimed; that there was sufficient compliance 
with S. 80. Civil Procedure Code and that there 
was no change in plaintiff's capacity and that 
Ihe Railway was liable for damages. AIR 194G 
Mad 73; 1950 All LJ 595 and AIR 1910 Mad 416; 
11947) 2 Mad LJ 577. Dist. 1960 Nag LJ (Notes) 
34 (Bom). 

-S. 54 — Goods Tariff Rules — Recovery of 

under charge at destination — Goods described 
as ‘kalanji* seeds in Railway Receipt at place of 
'Consignment -- Goods classified at destination as 
kalajira' subject to higher tariff and under¬ 
charge on that basis collected — No evidence on 
record to show that the two terms described id¬ 
entical article— Held, the Railway was entitled 
under R. 15 of the Goods Tariff Rules No. 28 to 
correct the charges at the destination and rc 
rover the under charge. (1961) 3 Orissa JD 160* 
AIR 1962 Orissa 49 (49) (Pr 4). 

SECTION 55 


-as. in> ana ou 


~~ --— .\uciion — ouic oi pensn- 

nble and non-perishable goods not delivered or 
nol token delivery of — Even in case of non 
perishable coods notice should be issued before 
selling the goods by auction. 1904 All LJ 032. 

——S. 55 — Illegal detention of goods — Llnbl- 
my. 

Where n consignment of goods had reached its 
destination but the railway reclassified Ihe goods 
and refused to deliver it unless an additional 
charge which was not found to have been iusti- 
luiblv demanded, was paid. 

.i , *} al !he r ®«wav company was liable for 
the illegal or wrongful detention of goods and 
it could not claim exemption from liability when 

V.T wo U 335 > Rel. on. 1955 

a!! So (149) (Pr 4) A1 ‘ U 890: A,n 1050 

“— S- 65 ^ rewarding note — Condition 6 — 
~ Russification and re-culculotlon ol 
rales — Other charges . 

The expression "re-classification and re calcula¬ 
tion of the rale covers coses where a wrong rale 
was charged through mistnkc and it was later 

hUt - J ' C rnlos ac »«aUy charged for 
the goods earned, were more than those which 
were properly chargeable for those goods. The 
expression does not refer to cases where the 
goods earned by the railway administration were 
wrongly classified, because the words are "re 
classification and re calculation of rates" and not 

gjVS- F . urlher ,. ‘he last part of the £55 
Hon other charges Is sufficiently wide to cover 

a «« «*«• »-R 52 All 81 and 1LR IMS 

Mnd 174, Rcl. on; 1LR 29 All 228 (FB), DteL* 
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AIR 1920 Lnli 631, Nol foil. 65 Cal WN 758: 
88 Cal U 59: ILR (1953) 1 Cal 45: AIR 1952 Cal 
/0 (70, 71) (Pi A) (Prs 6. 7, 11) (DB). 

-S. 55 — Forwarding note — Condition 6 — 

Binding effect. 

The terms of the conditions on the back of 
the forwarding note bind the consignor and the 
assignee of consignee can have no higher rights 
than the consignor or the consignee has under 
the terms of the forwarding note. 55 Cal WN 
758: 88 Cal LJ 59: ILR (1953) 1 Cal 45: AIR 
1952 Cal 70 (71) (Pt B) (Pr 8) (DB). 

-S. 55 — Forwarding note — Condition 6 

whether forms part of contract — Deed — Con¬ 
struction. 

It cannot be said that condition 6 appearing 
on tiie back of the forwarding note is not part 
of the contract. The contract between the rail¬ 
way administration and the consignor must 
be considered with reference to the terms con¬ 
tained in the forwarding note. It cannot be said 
that the freight which is mentioned in the for¬ 
warding note and the rate which has been 
charged therein form the sole term of the con¬ 
tract. We must regard all the terms contained 
in the forwarding note as forming the basis ot 
the contract, and one of the terms is that con¬ 
tained in condition 6. 55 Cal WN 758: 88 Cal 
LJ 59: ILR (1953) 1 Cal 45: AIR 1952 Cal 70 
(71) (Pt C) (Pr 9) (DB). 

-S. 55 (5) — Recovery of undercharge after 

delivery of goods. 

Tiie combined elTect of Cls. 6 and 7 of the 
Rules printed on the Railway receipt and S. 55 
(5), Railways Act, is that the Railway is given 
the power to withhold delivery of the goods 
until the amount due to it on account of an 
undercharge is paid, and if the goods have been 
delivered, to exercise such a lien over the goods 
of the consignee which may come into its pos¬ 
session and if no lien is exercised or no goods 
come into its possession the law gives the Rail¬ 
way the right to file a suit for the recovery of 
the amounts due. The fact that the Railway is 
given such a power would conclusively prove 
that the right to recover is not restricted till the 
time of the delivery of the goods. The Railways 
right to recover the undercharge by filing a re¬ 
gular suit as would appear from the povisions 
of S. 55 is not taken away by Cl. G and. there- 
fore, the language employed in Cl. 6 can only be 
be regarded as an enabling provision giving the 
Railway the right to recover the amount even be¬ 
fore the delivery of the goods. ILR (1955) Hyd 
250: AIR 1955 Hyd 61 (62, 63) (Pt A) (Prs 6. 8) 
(DB). 

-S. 65 — Disposal of offensive goods by sale 

under Rule 7 (e) framed under Section 47 (1) 
(f) _ Validity of Rule 7 (e) — Provisions of 
Sections 55 and 5G not applicable to such sale 
— Rule not ultra vires — Sale held valid. See 
Railways Act (9 of 1890), S. 47 (1) (f). 1965 
Ker LJ 1085: AIR 1960 Ker 97 (DB). 

-S. 55 — Tariff rates — Applicability. 

A contract of carriage emerges only after the 
goods are loaded and a receipt for the same has 
been issued. Till thut time there is but on offer 
to take the goods subject to wagons being avail¬ 
able. While they are on the railway premises 
the railway acts merely as bailee but not os 
carrier. Hence tariff rates existing on the date 
when the goods are loaded and the railway 
receipt is prepared and not those existing on 
the date when the goods are accepted for con. 
signment are applicable in such a case. 1958 
MPC 31: 1958 MPLJ 130: 1958 Jab U 129: ILR 


SSJ’cp?? ( p dV 6: Am 1058 Madh p '°» 

--Sa. 65 (2) and 60 (1) and (2) — Sron. «i 

J? lshl °{ Railway Management to sell the 
goods consigned — When can he exercised — 
Duty to give notice - If can be contracted out 
OI Suit for damages for conversion — Llml, 
tation for — Limitation Act (9 of 1908), Aril 

note* 3 — E«Te a c D t d of 48 “ C ° ndl "° n ' D ,0rward,D * 

A Railway Administration has a right to sell 
the goods consigned to them for carriage only 
in accordance with Ihe provisions of the law 
authorising them in that behalf. Any sale of the 
goods delivered to them contrary io the provi 
sions of the statute will be without legal autho¬ 
rity and wrongful and the Railway will be 
guilty of conversion. It is not open to the Rail¬ 
way to contract itself out of the statutory obli- 
gations. 


Where the goods consigned remain unclaimed 
and the owner of the goods is known the Rail, 
way is under a statutory duty to give the notice 
required by Section 56 (1) of the Railways Acl 
before exercising their right of sale. The right 
to sell will accrue to them only when such a 
notice is given. Any sale in contravention of 
the provisions of the section will be invalid. The 
procedure to be followed in regard to the sale 
is laid down under Section 55 (2) of the Act 
The fact that the Railway is authorised, undei 
Section 55 or condition 10 of the forwarding 
note, in certain cases to sell the goods in theii 
custody for non-payment of charges does nol 
mean that the railway is at liberty to sell the 
goods of a consignor without any notice to 
him merelv because the goods are likely to gel 
deteriorated. In cases of perishables a sale with¬ 
out notice might he justified only if the right 
to sell has accrued under Section 56 of the Act. 
A suit for damages for wrongful conversion will 
he governed by Article 31 of the Limitation Acl 
ond not Article 48. 71 MLW 70: 1958 Mod WN 
36: (1958) 1 MLJ 175: ILR (1958) Mad 342: AIR 
1958 Mad 321 (323) (Pt A) (Prs 7, 9) (DB). 

-S. 55 — General Rules No. 29 (1954), R. 10 

— R. 10 Is Inoperative as It violates provisions 
of Section 55. 


In the absence of a proved case of demand 
>v the railway administration and failure by 
he consignee to pay it, the right of lien unde? 
Section 55 either over the same goods in res- 
>ect of which the demand was made or on 
ubsequent goods that may come later into the 
>ossession of the railway will not arise in 
avour of the railway. Rule 10 os contained in 
he General Rules No. 29. which were enforced 
rom 1 -G-1954, is in conflict with Section 55, 
Railways Act and in that view, cannot be sup- 
jorted. Section 55 makes the lien subject to 
wo things — accrual of liability in respect of 
barges payable to the railway and demand for 
uch payment by the railway from the consig* 
lor or the consignee. Unless these two things arc 
here, particularly, the demand, there will be 
io room for exercise of lien. Besides, the ex- 
ent of lien has been provided there. Rule 10 
ms omitted the condition of demand and has 
xtended the lien beyond the limit prescribed 
»v Section 55; it is clearly in violation of the 
tatutorv provision. AIR 1952 Bom 421 and AIR 
9G0 Orissa 103, Disting. 1965 BUR 497: AIR 
905 Pal 49 (50, 51) (Pt A) (Prs 2, 4) (DB). 

—S. 55 — Unclaimed goods (Coal) — Railway 
dministralion must send notice to owner or to 
uch person appearing to it to be entitled theret . 
equiring him to remove the goods — No suen 
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person known to Railway Administration — 
Administration can sell goods as early as may 
be under Section 55 — Consignee instructing its 
intention not to take delivery— Railway adminis¬ 
tration is not bound to take immediate step foi 
disposal of goods — Railway is not bound to 
hold consignee as owner and is not expected to 
go into the question of law in determining 
ownership — It is justified in making enquiries 
from other sources on question of ownership- 
permission of Coal Commissioner essential 
under Colliery Control Order and Bihar Coal 
Order for disposal of coal bv public auction — 
Held, that there was no unavoidable delay in 
disposal of coal by Railway administration foi 
recovery of freight and demurrage. See Railways 
Act (1890), S. 56. AIR 1963 Pat 46 (DB). 

-S. 55 — Notice under, giving time foi 

removal of goods — Railway cannot claim 
wharfage charge for period subsequent to expir) 
of period of notice for removal of goods — 
(1860) 8 HLC 338, Rel. no. 1960 Pat LR 130: 
AIR 1961 Pal 119 (119) (Pr 2). 

-S. 55 — Action for damages for non-deli. 

very of goods — Who can maintain — Generally 
it is only the consignor or consignee or the 
endorsee of consignment who can maintain 
such an action — A blank endorsee for value 
can also maintain such an action — Principles 
as to — Endorsement in blank — Meaning of 
"■ If means writing one's name merely on the 
back of a railway receipt without specifying 
any restrictions as to payee, the manner of pay¬ 
ment etc. which details may be filled in by 
holder thereof in whatever manner he likes — 
(Words and Phrases — 'Endorsement in blank’) 
7 ( Sa! * of Goods Act (1930), S. 2 (4) and Sec- 
hon 23) — (Contract Act (1872). S. 178). See 
Railways Act (1890), S. 72. AIR 1959 Pal 438. 

S 3 , 55 and 66 — Distinction. 

Section 56 is independent of Section 55 and 
m £* cs c pro . vlsion for sale of unclaimed goods, 
ivhile Section 55 provides for realisation of the 
dues to the railway administration by exercise 

aid ov * r the coo<h in their Possession. 

AIR 1952 Sau 95 (97) (Pi B) (Pr 5). 

77S. 55 (2) — Perishability of goods — On 
what dependi. 

The question whether the goods are perish 
r. not * docs n °I depend upon whetbei 
«m. ,n resp * cl °f them has been prepaid ot 
iK. T j q “ es,ion depends upon the nature ol 
C) K" 0 * toemselves. AIR 1952 Sau 95 (98) (PI 

SECTION 56 

nont.r?fK«Tj AuC,io !} 0f— Snle of perishable and 
»? b e e o 0ds not delivered or not taken 

coods^,onL _ K EV i e J n v m - cases of non p erishable 
Rood, - hould be «»Md before selling tho 

L 55 V ,9M ilfuMa 118901 ’ Sk 

e ® ~ Notice - When essential - Un- 

tot “ P° Me "l°“ ol Railway — Suit 

lor damages - Maintainability. 

adifoUMu ‘ S r no, J enUUed 10 '»>e railway 

IhaMhi l ?i D for , damages on the bare ground 
fiLSa 1 failed «o Rive the notice eon- 
when the eC IOn 5 ® of lhe Railways Act. 
the railway for Sir 5,1,1 ! n l !l e P° ss ession of 
way incur? ni, i. ln!r r r *? lhe owncr - A rail 
Police whm It “ abu, 0 by I* failure to give the 
them h |u !L doe# . not se " 'he goods but keeps 
owner,V be .delivered to the 

*0 Rive notice d nf ?F d ' The ™ ,lwav is not bound 
notice of the arrival to the owner if it 


docs not want to sell the goods. It is for the 
railway t«» decide wluit time is reasonable, and 
ko long as it does not want to sell the goods it 
is at liberty to wait for the owner to come. Tho 
owner is not given the right to say that after a 
certain time the railway must give the notice 
to him and sell the goods. The provision about 
notice is enacted for the benefit of the railway 
the object is to safeguard its position when it 
sells the goods. The principle of reasonable time 
is also to be invoked by it in justification of its 
act of selling; it cannot be invoked against it by 
the owner. 1952 RD (HC) 160: 1952 All Wit 

(HC) 270: AIR 1952 All 880 (880) (Pr 2). 

-S. 56 — Disposal of offensive goods by 

sale under R. 7 (e| framed under Section 47 (II 
(ft — Validity of Rule 7 (e) — Provisions ol 
Sections 55 and 5G not applicable to such sale 

— Rule not ultra vires — Sale held valid. See 

Railways Act (9 of 1890). S. 47 (1) (f). 1965 

Her U 1085: AIR 1966 Ker 97 (DB). 

-Ss. 50 (1), 77 (1) and Indian Railway Con¬ 
ference Association, Goods Tariff (No. 31), 
Pari I, R. 192 — Goods arriving at destination 

— Railway not bound to give notice of arrival 
to consignee — Goods not claimed within a 
month— Railway bound to give notice to owner 
before sending goods to unclaimed or lost pro¬ 
perty office. 1966 MP U (Notes) 21 , 

-S. 56 (1) — Scope — Notice under — Whe¬ 
ther mandatory. 

So far as the intimation required by S. 56 
(l) is concerned that is an intimation which 
the Railway Administration is under an obliga¬ 
tion to give. The intimation required bv Sec¬ 
tion 50 ( 1 ) relates accrual to the Railway Ad¬ 
ministration of the right to sell. 

In order that they might be entitled to sell 
the property of which they are in possession on 
behalf of the owncr or consignee, they have to 
cause a notice to be served on him requiring 
him to remove the goods. That obligation arises 
where the owner or other person entitled to 

ESS? J! he r * k ?r vn * See Railways Act 

11890), S. 55 (2). AIR 1958 Mad 321 (DB). 

~nL M ii 2 '/i? d 80 — Cialignment of goods 
Delay In delivery — Damage lo enodt _ 

•d*l| CeS ,0llei Vri R * IuSfll of consignee lo take 
delivery Claim of compensation, 

Inr . wholesale dealer in Cuddalore (South 

Srinin k° d a !“ Nor,he m India and 

Notern ba K i° f eram Phased by the 

Northern Indian brunch were consigned o n 1 st 

■ member. '944, to the Railway Authorities to 

be delivered at Cuddalore. When invoice was 

obtained by the plaintiffs he sent his representa- 

tne to the Railway Authorities and asked for 

Icluery of goods on 17th November, 1944 On 

the strength of the invoice they refused deli- 

very owing admittedly to some confusion nrc- 

sadmg regarding the invoice numbers and the 

identifying marks on the bags \fter 24ikV 

?"■ soum ffiiS'a.n'Jr, U' h c S' 

™ * fifta snssCsS 

si^rriK ^ 

Roods the balance avluaWe On a"JSTfliS 


1360 


RAILWAYS ACT (1890), S. 56 


able and il was not necessary to sue the con¬ 
tracting railways, viz., the (i. 1. I\ Railway. 

(2) That in all cases of refusal by the con¬ 
signor to take delivery of goods there can be no 
hard and fast rule of his preclusion from filing 
a suit for compensation. When, as in this case. 
Railway Authorities themselves were guilty of 
negligence in having allowed the goods to de¬ 
teriorate and subsequently to be sold for a lesser 
price the responsibility for the loss was cer¬ 
tainly the Railway’s. 

(3) That the decree could not be given for the 
full amount claimed. The demurrage charges 
and freightage charges should be deducted. 1952 
Mad WN 824: 65 Mad LW 1020: (1952) 2 ML.J 
713: ILR (1953) Mad 915: AIR 1953 Mad 217 
(218, 219) (Pts A, B) (Prs 4, 7, 8) (DB). 

-S. 56 (2) —Auction sale of unclaimed goods 

— Obligation of consignor — Claim for com¬ 
pensation — Freight and demurrage should be 
allowed to Railway Company. 

Normally, as property in the goods entrusted 
to a carrier remains with the owner, he is bound 
to take delivery even if they are damaged, his 
remedy being to claim compensation, nor can 
he cast upon the bailee responsibility for fur¬ 
ther custody as bailee without payment of 
storage or demurrage dues. 

Held, on facts, that despite the refusal of 
the Railway Company to give delivery when the 
plaintiffs representative demanded it, there was 
nevertheless a duty cast on the plaintiff to have 
taken delivery of the goods, though damaged 
when delivery was offered in accordance with 
the very fair and reasonable terms offered by 
the Railway Company. 

There was therefore no justification for dis¬ 
allowing the freight and demurrage charges to 
the Railway Company from the claim for com¬ 
pensation against it. 1952 Mad WN 824: (1952) 

2 MLJ 713: 65 Mod LW 1020: ILR (1953) Mad 
916: AIR 1953 Mad 217 (218, 219) (Pt B) (Prs 
7, 8) (DB). 

-Ss. 56, 72, 73 — Perishable goods — Power 

of Railways to sell — Notice to consignor or 
consignee before sale Is essential. 

The law relating to perishable goods is that 
where perishable goods are sent by Railway the 
Railway Co. are agents to carry, not to sell. To 
give them the right to sell, circumstances must 
exist, which put them in the position of agents 
of necessity for the owner to take that action 
which is necesasry in the interests of the owner. 
These conditions do not arise if the carrier can 
communicate with the owner, and get his in¬ 
structions. They must give the owner the oppor¬ 
tunity of deciding how he will deal with the 
goods. Therefore to justify a sale by a railway 
company they must first show that il was com¬ 
mercially impossible to communicate with the 
owner and receive instructions from him. If 
they show that, they must then show that a 
sale was in the circumstances the only reason¬ 
able business course to be taken. 

In a suit for damages against Railways on the 
ground that the Railways ought to have ob¬ 
tained plaintiff's instructions as to disposal of 
goods prior to sale, the defence was that the 
Railway lines were submerged under Hoods and 
the train service was suspended for about 10 
days: therefore, the goods being perishable had 
to be sold along with other articles in a lot in 
emergency. 

Held, that the notice to the owner of goods 
was essential before selling the consignment and 


in absence of Ibe proof Chal it was commer- 
ciallv impossible for the Railways to communi- 
,™} h lhe consignee or the consignor, the 
plaintiff s was bound to succeed. (1913) 1 KB 
°3 and (1921) 1 KB 257. Rel. on; AIR 1940 
I.ah 412 ami AIR 1932 Cal 492, Disting. (10021 
rp 0ri f a JD 284: AIR 1963 Orissa 17 (19, 20) 

I* "S 4, o). 


S. 56 (1) —Delivery of consignment refused 
by consignee — Liability to pay freight and 
demurrage whether that of consignor or con- 
slgnee — Tests — Consignor acting as agent of 
consignee — Consignee held liable. 

Where the consignee of goods refuses to take 
the delivery of the goods from the railways on 
its arrival at the destination in order to deter¬ 
mine as to whether the consignor or the con¬ 
signee is liable to pay the amount of railway 
freight and demurrage it is necessary to find 
out who were the contracting parties and what 
was the nature of the contract between them. 
The person who is primarily liable for the pay¬ 
ment of freight is the consignor and this liabi¬ 
lity of the consignor is to be implied from the 
fact that he had made over the goods to the 
carrier for the purpose of being carried to des¬ 
tination and this liability of the consignor, may, 
in some cases, be even independent of the ques¬ 
tion of actual ownership of the goods. The 
consignee as such is not liable to pay the 
freight, because ordinarily he is not to he 
treated as a party to the contract of carriage. 
But if the facts of the case show that the con¬ 
signor acted to the knowledge of the carrier as 
agent only, the person on whose behalf he 
acted as agent is in reality the principal and 
liable for the freight. 


Thus, the consignee is liable for the freight 
when he has made himself liable by express 
contract or when he is treated as the undis¬ 
closed principal of the consignor or when it is 
understood between the consignor and the car¬ 
rier that freight is to be paid by the consignee. 
The mere fact that the entry "to pay” is made 
in the relevant column of the railway receipt 
or the forwarding note is not sufficient to show 
that the consignee was liable to pay the freight. 
AIR 1929 Pat 265 and AIR 1931 Cal 33, Rel. 


"i. 

Held, on facls that the contents of the sanc- 
iion order and the forwarding notes were suffi- 
rient to prove that contract for supply of 
vngons was between the railway and the 
illottce-consignee and inasmuch as the consig- 
lor Company had booked the consignments in 
pursuance of the sanction order, it had acted 
is an agent of the consignee. Hence the con¬ 
signee was liable to pay the freight as well as 
the demurrage, if any. 1902 BUR 9C8s *LR ^ 
Pat 436: AIR 1963 Pat 46 (48) (Pt A) (Prs 2, 3) 
fDB). 


-S. 56 — Consignee cannot refuse to lake 

delivery of goods on ground that the quality of 
goods was not to specification — Consignee can 
file suit for damages. 


A consignor or a consignee of goods is not 
istifled in refusing to take delivery from he 
lihvay on the ground that the quality of tne 
pnsignment was bad or that there was a shor- 
ige in the consignment at the time. ,, lve J7j 

consignor or a consignee is entitled to sue 
le railway for damages in such cases ana 
e refuses to take delivery, he does so at nis 
wn risk. 1962 BUR 968: ILR 42! Pat 436: AIR 
963 Pat 46 (49) (Pt B) (Pr 5) (DB). 
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_56, 65 — Unclaimed goods tCoalJ — 

Railway administration must send notice to 
owner or to such person appearing to it to be 
entitled thereto, requiring him to remove the 
goods _ ,\'o such person known to Railway Ad¬ 
ministration — Administration can sell goods 
as nearly as may be under Section 55 — Con¬ 
signee intimating its intention not to lake deli¬ 
very — Railway Administration is not bound to 
take immediate step for disposal of goods — 

Railway is not bound to hold consignee as 

owner and is not expected !o go into nice ques¬ 
tion of law in determining ownership — It i> 
justified in making enquiries from other source 
on question of ownership — Permission of Coal 
Commissioner essential under Collierv Control 
Order and Bihar Coal Order for disposal of 
coal by public auction — Held, that there was 

no unavoidable delay in disposal ot coal by 

Railway Administration for recovery of freight 
and demurrage. AIR 1920 Pal 493 and AIR I960 
Pat 323. Rel. on; AIR 1961 Pat 119. Dist. 1962 
BUR 963; ILR 42 Pal 43G: AIR 1963 Pat 4fi 
(60) (Pt D) (Pr 6) (DB). 

-S. 56 — Action for damages for non-deli¬ 
very of goods — Who can maintain — Princi¬ 
ples as to — Endorsement in blank — Meaning 
°f — (Words and Phrases — 'Endorsement in 
blank') — (Sale of Goods Act (19301, S. 2 (4) 
and S. 23) — (Contract Act (1872). S. 1781. See 
Railways Act (1890). S. 72. AIR 1959 Pal 438. 

—^-S. 50 — Suit for compensation for non¬ 
delivery of goods — Defences of laches in delay- 
ing to take delivery after arrival of goods — 
Defendant Railway must establish when the 
goods arrived — After arrival of goods the liabi¬ 
lity of Railway is that of bailee under Ss. 151. 
15- and 161, Contract Act, to take care of goods 
as man of ordinary prudence would, under simi- 

n •» C * rCUmslnnccs take ^is own £°°ds — 
Bailee is liable for loss, destruction or deteriora- 
lion of goods, if they are not returned, delivered 
or tendered at proper time — On failure to 
c,ai JN floods. Railway has to net under S. 156 
Hallways Act and they arc not relieved from 
liability — (Contract Act (1872). Ss. 151, 152 
and 161) A!R 1920 All 280, Not followed; Case 

Ain ioKc Acl (9 of 1890), S. 72 (I). 

AIR 1955 NUC (PunJ) 094 (DB). 

777 s - Goods TarifT General Rules, R. 31 

(old Rale 28) — Goods consigned to railway — 
Liability of railway - It dues not terminate with 
arrival of goods at station of destination — It 
" "“I 5 A 111 d «! ivcr V or disposal thereof 
nS? n C ? ,10n 50 — Condition in Rule 28 (2) 
Now Rule 31) - It is not valid as it exceeds 
'"o rule-making power of railway and it is 

Seclinn C ?ri ,en, o "i i,h ,hc liabili, v Impwed by 

an WWmBK a " 19 18901 ■ s 72 

o7~W M — Distinction — Independent 

unrIntml!? 55 ' Scchon 56 provides for sale ol 

ii« t**ST& s s ”„ Afl '>»“'• s “- 

SECTION 57 

lhPl?;«| 57 on ? 72 — Scope of — Liability of 
— A R rfJ? ay Administration — Railway receipt 

AdalnbS. . ° ! . U,, 5 ~ Du, y of tb ' Railway 

Conlracl AH ° p V upon ,,s P rodudl ° n — 
AppIlSuUy' ofT ' MOaS “ S '° b0l,n,en ' ~ 

a A ru, r e all 7* r f eccipl , is n doc umcnt of title. As 
intisl upon ih.° re ’ . lhe lt Administration, should 
It ParK, h th fu produ ? ,ion ot ‘he receipt before 
rw', “ Roods ‘° which it relates. The 
lv °l- 12.1 Fn.D. 86. 


railway receipt may be endorsed by the con¬ 
signor or his endorsee to any other person; 
when so endorsed it is a direction from the 
bailor 1o the bailee to deliver the goods to such 
other person and it is the duty of the bailee to 
obey the instructions of the bailor. 

Section 57, Railways Act. covers goods com¬ 
ing into the possession of the Railway Adminis¬ 
tration either for carriage nr otherwise and the 
first clause obviously refers to rival claims made 
hv two or more persons in the case of goods 
coming into possession «>1 the Railway Adminis 
(ration otherwise than for carriage. If goods ore 
found for instance, in a train and thus come into 
possession of the Railway Administration and 
two or more persons lav claims to them, this 
clause applies. When the receipt given is not 
forthcoming, this section enables the Railway 
Administration to withhold delivery, until the 
person entitled in its opinion to receive them has 
given an indemnity lo its satisfaction against the 
claims of any other persons with respect to the 
goods. 

The. mere fact that Ihe consignment was made 
to self does not make the consignor the rightful 
owner. If the Railway Authorities deliver the 
goods on production of (he receipt, they arc pro¬ 
tected. but when thev do so without its produc¬ 
tion. they do so at their risk. Section 57 gives 
Ihe Railway Company Ihe right lo withhold deli¬ 
very until a particular point of time. The Sec 
lion does not protect the Railway Administra- 
tion from Ihe consequences of delivery to a 
wrong person. In fact, it provides for the possi- 
bditv of a wrong delivery by enacting that the 
authorities should take an indemnity before 
delivering the goods to a person claiming them. 

The relevant provisions of the Indian Contract 
Act ns to contracts of bailment would apply to 
Ihe carriage of goods bv the Railway authority 
except m so far as thev are altered or modified 
by the Railways Act. Under Section 166 of the 
Contract Act, where the bailor has no title to 
the goods, the bailee is protected from the con¬ 
sequences of wrong delivery if he acts in good 

■n d . el,vcrm * ,hcm hnck ^ accordance 
*Hh the instructions of the bailor. When, lo 
he knowledge of bolh the parlies, the instruc¬ 
tions are contained in a document, which is 
besides a document of title, that is to say. a 

fCTiu i C .°i pab e ? n en d°rsement of passing 
he title to the goods to which it relates, then 

the instructions of the bailor can only be 

sought in the document and the bailee is bound 

not foHbrnm 1 d £ CUmenl ' although where it is 

u (mi h Z i?* H m l v . act hi * discretion 

a .K tos risk. Otherwise the Railway 

Authorities can hardly be slated to be acting 
Coud faith. They will be absolutely protected If 

b y s e u r s S n e ed l °th d n1ft? CX , Cept on ~ason. 

, ; su, | s, lea that the document is lost or 

destroyed: when, however they deliver Ihe goods 

n he absence of Ihe receipt to a person who 

m the.r opinion , s entitled thereto, they cnmiot 

haxc immunity from the claim of the 

' , '' n i * r i T1 ! a * ,s “'deed * lie reason why they take 
WB 1 ,t ran ! l ,’» " Ra,nsl s,,ch claim. (1959) 1 Andh 

?V!db) A,b 1959 A “ db p '“ “>iwi ir- l 

I S. 57 — Rules under S. 47, Rr ak isi 

•Tz asu-rjifs-ir r?,A- 

of .1 on execution of an indemnity bJnd Und7r 
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Rule 181 (2) (c), the duly ol a consignee ends 
as soon as he had executed the indemnity bond 
and made it over to the Station Master con¬ 
cerned; it is none of his business to go about 
searching for the Divisional Superintendent of 
the area. The said sub-rule clearly says that if 
the indemnity bond is in respect of a consign¬ 
ment valued at more than Rs. 500, the indem¬ 
nity bond has to be forwarded to Divisional 
Superintendent. Once the indemnity bond is 
delivered to the Station Master it is for him to 
forward the bond to the Divisional Superin¬ 
tendent, and from the date the indemnity bond 
is delivered by the person who wants to take 
delivery on the strength of that indemnity bond, 
the demurrage must cease to run. AIR 1922 Pat 
890, Rel. on. AIR 1958 Pat 558 (559, 560) (Prs 
6 , 6 ). 


-Ss. 57 and 70-B (as amended by Act of 

1961) — Suit by consignor for recovery of price 
of goods against Railway — Railway delivering 
goods to consignee on executing Indemnity bond 
contrary to conslgor's Instructions, Is liable. 

Held, that in the circumstances the railway 
was liable for the price of the goods to the 
consignor. The appropriation of the goods was 
conditional and the property in the goods was 
intended to pass only when the railway receipt 
was retrieved by the consignee from the bank 
after payment. Therefore, property in the goods 
never passed to the consignee and the consig 
nor had the right to stop delivery of the goods 
in transit. The railway authorities remained the 
agent of the consignor and they failed to give 
effect to the consignor's letter. AIR 1955 Mad 
722 and (1865) 19 CB (NS) 290 and (1921) 1 
AC 486, Rel. on. The Railway stafT was highly 
negligent in making the delivery to the consig. 
nee contrary to the directions of the consignor 
and hence delivery of the goods bv the railway 
was not bona fide. Section 57 of the Act was 
of no avail to the railway to escape liability in 
view of the specific directions given bv the con¬ 
signor in regard to the delivery of the goods. 
65 PunJ LR 1107: AIR 1964 PtinJ 20 (22) (Prs 
7, 9, 10) (DB). 

SECTION 58 


-S. 58 — Declaration need not be separately 

made — Requisite information should be given 
to railway administration — Held, there was no 
declaration made in the case. See Railways Act 
(1890). S. 75 (1). (1957) 59 Bom LR 117: ILR 
(1957) Bom 321. 

SECTION 63 


-S. 63 — Overcrowding — Actionable rcgll- 

gence — Damages — (Tort — Negligence — 
Damage) — (Contract Act (1872), S. 73). 


The question whether overcrowding in a rail¬ 
way compartment by itself amounts to action¬ 
able negligence bv the railway or its employees 
will depend on the duty arising out of the con¬ 
tract and must depend upon the ordinary facts 
known to the contracting parties at the time of 
the contract. Assuming that overcrowding m 
certain circumstances may amount to actionable 
negligence, the plaintiff has still to prove that 
the negligence resulted in some damages or 
injury to him. Mere inconvenience is not 
enough. ILR 33 Pal 249: AIR 1955 Pal 282 
(283) (Pr 4) (DB). 

SECTION 60 


-Ss. 00. 74 and 113 — Scope — Passenger 

purchasing Hckcl — Hnlf-ltckel purchased by 
adult — Misrepresentation — Effect of Con¬ 
tract of carriage — If void or voidable 


Luggage booked on such ticket — Loss of — 
Liability of Railway administration — Contract 
Act (1872), S. 19. 

If a half-ticket is obtained from the railway 
administration for carriage of an adult person 
the contract becomes voidable, at the option of 
the railway administration, under Section 19 of 
the Contract Act and not void. Moreover, Sec¬ 
tion 113 of the Railways Act provides for reali¬ 
sation of excess charge from a passenger travel¬ 
ling with an improper ticket and thereby vali¬ 
dating the improper ticket. 

That being so, the booking of luggage, on the 
strength of the half.ticket purchased bv the 
passenger does not become a void contract. The 
railway administration having received the 
luggage charges and the luggages and having 
booked them against a proper receipt, becomes 
a bailee in respect thereof and is responsible 
for the loss thereof under Section 74 of the 
Railways Act. 65 Cal \VN 727: ILR (1962) 1 Cal 
230: AIR 1962 Cal 48 (52) (Ft B) (Pr 18) (DB). 


-Ss. 60 and 68 — Person travelling without 

ticket or permission Is not passenger within Sec¬ 
tion 82-A. 

Reading Sections 66 and 68 together it is 
dear that a person desirous of travelling on a 
railway has to obtain a ticket under Section 66 
or can travel, if he has with him no proper pass 
or ticket, with the permission of the railway 
servant under Section 68. So long as he has not 
been supplied with a ticket under the previous 
section or given permission under the latter sec¬ 
tion he is not a passenger. See Railways Act 
(1890), S. 82-A. AIR 1959 Pat 316 (DB). 

-Ss. 60, 68, 82-A — “Passenger" — Person 

travelling by goods train without ticket or per¬ 
mission Injured In collision — LlnbUity of rail¬ 
way — Trespasser — (Tort — Damages — 
Carrier — Collision — Liability of railway to 
trespasser). 


(1) Generally speaking a passenger is one 
who travels in a public conveyance bv virtue of 
n contract with the carrier, express or implied; 
(2) that a person who travels contrary to a bye¬ 
law and against the wishes of a railway servant 
is a trespasser and he cannot recover if ns a 
result of negligence of the carrier he suffers 
injury; (3) if a person steals a ride on a goods 
train knowing that such a train is not meant for 
I he carriage of passengers or. even on the case 
made out by the plaintiffs, is meant only W 
refugees, then the plaintiffs at least cannot 
recover damages as according to their own 
rase the deceased does not fall in that category; 
(4) a railway servant, who under the law has 
not the power to permit a person to travel in 
a railway carriage, cannot give permission to n 
traveller to travel bv a railway train and if he 
does so. his act is not binding on the railway 
rompanv. The act of such a railway servant m 
allowing a lift to a person, if it is outside he 
scope of his employment, does not make tne 
employer liable to damages because it is tne 
performance of an act which the servant is not 
employed to perform; and (5) if il is not proved 
that the servants of the railway had allowed 
any passenger to travel bv the goods train, ana 
if the deceased travelled bv such a train. Rje 
railway, administration is not liable. ILR (lM'l 
PunJ 749: 59 PunJ LR 189: AIR 1057 PunJ 104 
(169) (Pr 30) (DB). 

SECTION 67 

_S. 67 (3) — Applicability to season tlcM- 

holders - Section 67 (3) cannot be Wade appli¬ 
cable to the case of season ticket-holders. 


RAILWAYS ACT (1S90I, S. 67 
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Where a season ticket-holder was obliged to 
travel by the lower class only on account of the 
exercise of the railway administration of right 
under the rule to vary or alter the train the 
season ticket-holder having regard to the terms 
when the season ticket was issued to him. could 
not now question the right of the railway ad¬ 
ministration to alter and vary the trains and he 
could not make the railway administration liable 
for any loss or damage that might arise to him 
by reason of such alteration or variation of the 
train. 1955 Mad \VN 206. (1955) 2 MU 159: 

AIR 1955 Mod 619 (620) (Pt A) (Pr 0). 

-S. 67 (3) — Rules under S. 47, are not 

ultra vires, 

When the railway administration issues sea¬ 
son tickets at concession rales, for the con¬ 
venience of passengers it is open to the railway 
administration to frame the rules in exercise of 
its powers vested in Section 47 to regulate the 
travelling of ticket-holders also. So a rule fram¬ 
ed in exercise of that power cannot be said to 
be ultra vires of Section G7 (3). See Railways 
Act (1890), S. 47 (1) (b> (g|. AIR 1955 Mad 
619. 

-S. 07 (3) — Applicability to season ticket- 

holders. 


Sub-clnuse (3) of S. 67 contemplates that 
when a ticket-holder is obliged to travel in a 
class lower than the one for which he has pur¬ 
chased a ticket, he has to deliver his ticket and 
then only he is entitled to a refund. There is 
no question of a season ticket-holder delivering 
up a season ticket at the counter where the 
collector stands for collecting the tickets from 
he persons who have travelled in the train. On 
me other hand, what the season ticket-holder is 
expected to do is to show the ticket to the col¬ 
lector and pass out of the gate or the counter 
?, s , * CJ ! se may be. It will be incorrect to say 
lat Section 67 (3) is also capable of applica- 
licket.holders. 1955 Mad WN 260: 

(WC) 2 (PM» ,59: AIn 1955 Mad 6,9 * 6201 


SECTION 88 

7—S®. 88 and 113 — Passenger's ticket In 
n. n , . rnve J. — Excess recovery — A cerl 
. un<1 er Section 68 could be issued only t 
Pays' lh” r ,hfll ,icke,,ess traveller subsequent 
Suit i. f " rc for . lhe distance to be travelled - 
No! SlnRlc fnre or excess charge ■ 

1M? JI.'A Se 

wiliwuMlrbl. PcrSOn , . r *T elli "H bv Goods trni 
— Iinbilitv ke r° r •? ermiSsion ’ in i urC(1 in collistc 
son Mho S “ f . rni,way - Trespasser - A pe 
aRainstthi \ C ° n,rnrv lo 0 b ve !■* an 
tressnn«lr lv ' ,sl ? cs of Q railway servant is 
he sulTf»r • anc ^ cnnn °l recover damages 
carried ns “ of negligence of tl: 

Sion — ti„kr r , Oamages — Carrier — Coll 
Railway* Am i, V 0 «Sf ""'way to trespasser!. Se 
(DB| S Act (1890) ’ S - 66 AIR 1057 PunJ 18 


SECTION 70 


52, J .7 wsing Railway s, 

01 ano,her person pretending to he 


another person — He can be charged under Sec¬ 
tion 419. I. P. C. — Even it the Railways Act 
does not specifically provide for the abuse of a 
season ticket, accused cannot escape his an¬ 
swerability under the general criminal law if 
his act brings him thereunder. See Penal Code 
(I860). S. 419. 1950 Crl LJ 44: AIR 1057 Andb 
Pra 4. 

—S. 70 — Rules — Rule 39 (b) — Validity — 
If ultra vires as unreasonable or inconsistent 
with Act — Rule 39 (bl was a very reasonable 
rule intended to carry out the provisions of S. 70 
and as such was not ultra vires. See Railways 
Act, Section 47. 1952 CM U 1462: AIR 1952 Bom 
421. 


SECTION 72 (OLD) 

SYNOPSIS 

(Railways Act (1890), S. 72.) 

1. “Delivered to be carried”. 

2. General liability of railways. 

See also Contract Act (1872), Ss. 151, 152 
and 161. 

3. General liability can be limited by contract. 

See also Note 2. 

4. Risk Notes. 

—Risk Note A. 

—Risk Note B. 

—Risk Note C. 

—Risk Note G. 

—Risk Note X. 

—Risk Note Z. 

—Constitution. 

—Validity of Form. 

—Signature on Risk Note. 

5. Delay in delivery'. 

See Note 6. 

5-A. Refusal to deliver. 

6. Misdelivery, short delivery and non-delivery. 

Sec also Note 4. 

7. Deviation from route. 

8. Theft. 

9. Theft from running train. 

10. Looting. 

See Note 9. 

11. Accident. 

12. Fire 

See Note 11. 

13. Misconduct. 

14. Proof of misconduct. 

15. Negligence. 

10. Proof of negligence. 

17. Wilful neglect. 

See also Note 15. 

18. What ought to be proved by railway. 

See also Note 4. 

19. Proof of loss. 

20. Estoppel. 

21. Rules. 

22. Notice. 

See Railways Act (1890), S. 77 (old). 

23. Who can sue. 

24. Who can be sued. 

25. Damages. 

20. Pleadings and procedure. 

27. Limitation for suit. 

See Limitation Act (1908), Art. 31 
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1. Delivered to be carried ”. 


-S. 72 — Liability of Railway — Goods deliver 

ed to railway for carriage — Railway receipt not 
issued by railway — Loss of goods — Right to 
sue for damages. See Contract Act (1872), S. 151. 
AIR 1958 Assam 5 (DB). 

-S. 72 — Liability of Railway — Delivery of 

goods — If and when bailment indicated. See 
Contract Act (1872), S. 149. AIR 1958 Assam 5 
(DB). 

-S. 72 — Common carrier — Burden of prool 

See Contract Act (1872). S. 151. AIR 1955 NUC 
(Assam) 2805. 


-S. 72 — Delivered to be carried. 

There is no obligation upon a Railway Admini¬ 
stration to refuse to carry goods if the consignoi 
elects to have them carried under Risk Note A. 
ILR (1952) 4 Assam 146s AIR 1951 Assam 173 
(175) (Pt B) (Pr 12) (DB). 

-S. 72 — Consignment to be sent by passenger 

train — Wagon attached to parcel train — Breach 
of contract — (Contract Act (1872), Ss. 151 and 
152). 

Despatching a wagon attached to a parcel train, 
when the Parcel Way Bill was issued in response 
to a Forwarding Note requesting the Station 
Master to send the consignment by passenger train, 
amounts to a breach of contract. If in such a case, 
the goods consigned are of perishable nature and 
they are damaged on account of great delay in 
transit, the railway administration is liable for loss 
suffered by the consignor. 59 Bom LR 704: ILR 
(1957) Bom 647: AIR 1957 Bom 276 (278) (Pt A) 
(Pr 8) (DB). 

-S. 72 — Applicability — ' Delivery' to railway 

for carriage” — What amounts to — Goods 
brought to railway station and deposited in pre¬ 
mises with consent of station master for despatch 
to another station as no wagon was then available 
— Destruction by fire — Liability of railway. 


A consignment of 84 bales of cotton was taken 
by the agent of the consignor to K Railway station 
for despatch to another station and tendered to 
the station master. No wagon was immediately 
available for the purpose and, therefore, the con¬ 
signment with the consent and permission of the 
station master at K, who was the authorised agent 
of the railway administration, deposited it in the 
station premises and stocked on the down plat¬ 
form and allowed to be left there pending the 
arrival of a suitable wagon. No forwarding note 
was tendered by the consignor's agent, nor any 
receipt given to him by the railway administration. 
Within three days of the deposit of the goods in 
the station yard the goods were destroyed by 'ire 
by a spark from an engine. 


Held, that having regard to all the circumstances 
of the case, it was clear, that the goods had been 
"delivered to be carried" within the meaning ol 
S 72 Railways Act and that therefore the Railway 
Administration was liable to the consignor for the 
loss incurred by the destruction of the bales by 
fire. 54 Bom LR 652: ILR (1953) Bom SM* AIR 
1953 Bom 46 (48 to 50) (Prs 3 to 6) (DB). 

_S 72 — Goods delivered for carriage to duly 

authorised agent of Manager — Liability of Rail 
way. 


(Obiter) — Under Sec. 72, it is clear beyond 
doubt that if the goods are delivered for carriage 
to a duly authorised agent of the Manager, the 
Railway Administration is responsible as a bailee 
for the goods so delivered. It cannot he contended 
that the goods must be delivered to the Manager 
personally before the railway administration can 
be held responsible for the safe carriage of the 
goods. (1957) 61 Cal VVN 433: ILR (1957) 3 Cal 
420. 

-S. 72 — Gate clerk of Railway signing for¬ 
warding note and allowing goods to pass into rail¬ 
way premises — Goods lost — Railway not liable 
for loss. 

The forwarding agent of the plaintiff filled up 
the forwarding note and handed it over to the 
clerk who gave him a slip mentioning the consig 
nor's name, the number of packages and the 
destination. On the following day he went with 
the goods to the gate of the E. I. R. goods-shed. 
He handed over the slip to the thelewala and 
asked him to give it to the clerk in charge of the 
gate. Coods were allowed to pass and the forward¬ 
ing note was handed over to him after it had been 
signed and the man in charge at the gate told him 
that he should put the goods in the G. M. R- 
goods-shed. The same day at about 1 O' clock he 
left the goods near one of the weighing machines 
and went to the next one. At about 5, the same 
afternoon he asked the booking clerk for the rail¬ 
way receipt and then at about 6 P. M. it was found 
that there was only one hale and not two: 


Held, that the passing of the goods through the 
gate and issuing by the gate-keeper of a forward¬ 
ing note duly signed by him to the consignor did 
not amount to delivery to the railway. Beyond the 
fact that the gate clerk of the railway signed the 
forwarding note and allowed the goods to pass into 
the railway premises, nothing had been proved to 
establish the “passing from the physical custody” of 
the plaintiff’s agent to “the physical custody” ol 
the railway or its agent nor was there any implied 
acceptance of goods. And stage was never reached 
where the liability (in case of loss) of the railway 
could commence. Case law discussed. 51 Pun LB 
397: AIR 1950 EP 87 (90) (Pr 9). 


-S. 72 — Delivered to be carried — Meaning 

- Goods lying in goods-shed with knowledge of 
oods shed officials — Goods technically not book- 
d — Liability of railway as bailees. 

Whether there has or there has not been delivery 
j die railway administration is an inference ol 
act from the circumstances of each case. If the 
onsignor was specifically refused permission to 
eep his goods in the goods shed overnight and 
irected to remove them by the officials res- 
onsible, it may be possible to hold lliat die good* 
•ould lie diere entirely at the consignors ns* 
•ithout any contract of bailment. But in cases 
•here to the knowledge of the goods shed officials 
r with their permission specific goods lie in a 
oods shed, deposited there !>efore the shed u 
>cked up for the night, the Railway Company can- 
ot avoid the responsibilities of bailees under bee- 
on 72. It must be remembered that the consignoi 
i such a case is afforded no facilities for watching 
is goods at night. They are taken into the exclu- 
ive custody of the Railway Company and where 
tiey lie side by side in the goods shed along with 
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booked articles and also articles awaiting delivery 
to consignees, delivery in such a case cannot be 
made contingent on the* completion of a particular 
stage in the process of hooking. But the railway 
administration is not liable ns bailees where a 
consignor sends goods to the goods shed and some 
of the goods get lost during the clay before the 
goods shed staff accept deliverv. (1950) 2 Mad LJ 
27: AIR 1950 Mad 700 (703) (Pt A) (Pr 9). 

2. General liability of railways. 

See also Contract Act (1872), Ss. 151. 

152 and 161. 

-S. 72 — General liability of railways — Res- 

■t tii. i «i i 


^iiuimui > WI iiun\ 

possibility ns bailee under Contract Act, will arise 
only when there is no provision in Railways Act to 
govern parties relationship. AIR 1955 NUC (Ajmer) 



-liability of railway as that of bailee 

Liability continues after transit even during 
"freo timo” allowed under Rule 29 (2) of Goods 
Tariff Rules — Burden of proving that goods re¬ 
mained intact till expiry of free time is on rail¬ 
way. 

The railway does not cease to be a bailee of ;t 
consignment as soon as the consignment reaches 
the station of destination and the liability of the 
railway as a bailee continues even after the ter¬ 
mination of the transit. The purpose of bailment is 
carriage of the consignment but the duties of the 
railway as a bailee do not come to an end inerclv 
on the accomplishment of the purpose of the hail- 
ment and they continue until the consignment has 
been disposed of according to the direction of the 
person who delivered it to the railway. The person 
entitled to take delivery of consignment must be 
allowed reasonable time for doing so and it is not 
until he expiry of reasonable time that the liabi- 
ity ot the railway can cease. In order to escape 
liability the railway has. therefore, to prove that 
or a reasonable period of time after the arrival ol 
he goods at the station of destination the railway 
ook such care as it was bound under the law to 
take and the loss to the goods did not occur dur* 

I??.,™ 1 In , *hc absence of such proof the 

habihty of the railway under the bailment is not 
discharged and it cannot be urged that if delivery 
ot the goods is not taken within reasonable time 
he railway is relieved of the obligation to prove 

AIR mV a i "l OCO ! r during "wt P eri(K l of time. 
AIR 19_0 All -80 and AIR 1924 All 605. Rel. on. 

d *K i0 " fr01 !' Iiabili, y for loss, destruction. 

t0 goods can * therefore, 

Condc T d -ff-Vr Rai , Kvay under Ru,e 29 (2) ol 
SSmJT* Ru J e \ on,y wben ,hose flings occur 

the ru] P IT 6 f r hal “ Callcd <hc 7rce time ' a " () 

„n ™‘ r ’I ?'\ . f* constr,led exempting the 
etc orr ,f” V lr y cspcetive of "'hen the loss 
the’'frro ,- ' -H goods are not removed within 

Rule £<£* Rro,PC,io " 01 

my S'ti. - h 4 be . ” ,ab,ishe d by the rail. 
Of hot? • g0 ? ds "TT* inlact m thc explrj' 
a ca t t l mC ,. and ( fact ls «ot established 
cannot t f / om Ability under the rule 

rule DU mZ de havin ? been "’ad® out. The 

tonm S I o?T harg l.? he railway iu absolue 

thelbutS lts h s,a tutory obligation as a bailee and 

confinj fo? th/T’ v E rovi “? that ,he requisite 

* 'or the application of Rule 29 (2) are 


satisfied obviously falls on the railway. 1965 All 
LJ 177: AIR 1965 All 480 (481, 482)' (Prs 9, 11, 
15). 

-S. 72 — Railway administration delivering 

consignment to person other than endorsed on 
self consigned railway receipt cannot escape its 
liability. 

Where the railway receipt which was consigned 
to *«clf bore an endorsement made by consignor 
in favour of a firm A, but the railway administra¬ 
tion delivered the consignment to J without any 
proper endorsement by A in favour of J or any 
one. 

Held, that the railway administration could not 
escape its liability because there should have been 
dear endorsement by a person who should have 
rigned on behalf of the firm authorising J to take 
delivery of the consignment. AIR 1965 All 184 
U87) (Pt B) (Pr 12). 

-S. 72 — Railway undertaking to carry goods 

by passenger train — Failure to keep contract — 
Liability for loss. 

If a carrier of goods, such as the railway, under¬ 
takes to carry* goods by passenger trains or by spe¬ 
cial trains and fails to keep the contract and car¬ 
ries perishable goods by a goods train, and loss 
is occasioned to the consignee, the railway would 
evidently be guilty of a breach of the contract 
and the risk-note Form B would not come to its 
rescue. It is only when the railways perform 
their part of the contract in the manner in which 
it ought to have been clone that they arc absolved 
from any liability with regard to any loss or des¬ 
truction arising out of any cause whatsoever, but 
this indemnity would not be available if the rail¬ 
ways do not carry' the goods in the manner con 
tracted. ILR (1957) 1 All 450: 1957 All LJ 150t 
1957 All \VR (HC) 142: AIR 1957 All 259 (260) 
‘Pt A) (Pr 7) (DB). 

-S. 72 (3) — Responsibility of Railway Admi¬ 
nistration — Nature of. 

Sub-section (3) of S. 72 excludes the railways 
from responsibility as common carriers. There¬ 
fore, the Railway Administration will not?' share 
any responsibility as insurers but only as bailees 

U8MPt 2 A) n ^ 377: AIR 1959 Andh 17 

- S. 72 (2)—Agreement to take delivery within 
time allowed for demurrage and wharfage—Delay 
m taking delivery — Collection of demurrage — 
Responsibility of Railway Administration. 

Section 72 (2) lays down that limiting of the 
responsibility of the Railway Administration could 
he by means of an agreement with the bailor. If, 
therefore, a specific agreement is entered into by 
the bailor with the Railway Administration to the 

uni (h i e g0 *k consi S l »ed to the railway 
*5T uM . be ,aken delivery of within the free time 
allowed for demurrage and wharfage on railways. 

uir P r y ° f L d,e RaiUva >' Administration 
would cease after the time so limited by that 

agreement It may not also be wrong to say that 

he collectmn 0 f demurrage hv the Railway Ad- 

nmistration on account of the delay earned bv 

the consignee in taking delivery of the ooods 

tlT RnSwa \‘l Se ^ f St funher res P° ns «bil«‘v on 
in.*, . y Administration under S 72 AIR 

1943 Uh MR 1955 Cal 2M ,„d & 
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Nag 255, Dissented from. (1958) 2 Andh WR 377: 
AIR 1959 Andh Pra 17 (18) (Pt B) (Pr 2). 

" ”2 ~ Risk Note B — Proviso — Miscon¬ 

duct — Evidence — Failure of Railway Adminis¬ 
tration to discharge its obligation as bailee and 
also under proviso to Risk Note — Presumption- 
Evidence Act (1872), Ss. 108 and 114 (g) — Con¬ 
tract Act (1872), Ss. 151 and 152. 

The plaintiffs brought a suit for compensation 
against a State Railway for the loss sustained by 
them by reason of the non-delivery of certain 
goods carried by the defendant under Risk Notes 
A and B. Some five months before the litigation 
commenced, the plaintiffs called upon the Rail¬ 
way Administration to make an enquiry into the 
matter of the loss of the consignment, and sent a 
reminder to the Railway Administration 3 weeks 
later. In the two letters, there was no specific 
request made by the plaintiffs for a disclosure by 
the Railway Administration as to the manner in 
which it had dealt with the consignment in tran¬ 
sit, but it was plain from the endorsement of the 
Chief Commercial Manager forwarding a copy of 
the letter to the station master concerned that he 
understood the implication of the request made by 
the plaintiffs in the matter of the enquiry into 
the non-delivery of the consignment. However, 
the Railway Administration failed, before the liti¬ 
gation commenced, to furnish to the plaintiffs parti¬ 
culars of the manner in which the consignment 
was dealt with in transit. Even after a pleader's 
notice was served upon the Railway Administra¬ 
tion, the Deputy Director, Railway Board, merely 
replied that the pleader's notice had been forward¬ 
ed for disposal to the General Manager. No com¬ 
munication, however, was received by the plain¬ 
tiffs from the General Manager. When the dis¬ 
pute came to the stage of litigation, the Railway 
Administration again did not lead any evidence 
in discharge of its obligation under the proviso 
contained in Risk Note B: 

Held (1) that there was no obligation on the 
plaintiffs to call upon the Railway Administration 
to give evidence at the trial in discharge of its 
obligation under the proviso contained in Risk 
Note B, the obligation of the Railway Adminis¬ 
tration being unconditional; 

~(2) that the terms of Cl. (g) of S. 114, Evidence 
Act, were clearly attracted, the presumption being 
that if the Railway Administration had produced 
the reports and led evidence as to the manner in 
which the consignment was dealt with in transit, 
the reports, and the evidence would have gone 
against the Railway Administration and given rise 
to an inference of misconduct on the part of the 
Administration or its servants; 

(3) that even as a bailee, the Railway Adminis¬ 
tration had to give evidence to satisfy (he Court 
that it had discharged its obligation under the 
Contract Act, and that the only way in which it 
could have discharged its obligation as a bailee 
was by giving evidence as to the manner in which 
the consignment was dealt with in transit, quite 
apart from its obligation under the proviso con¬ 
tained in Risk Note B having regard to the provi¬ 
sions of S. 100 of the Evidence Act; 

(4) that, therefore, the Railway Administration 
was responsible for the loss of the consignment. 
1LR (1950) 2 Assam 489: AIR 1950 Assam 175 
(178) (Pt A) (Prs 12, 13, 14) (DB). 


Ss. 72(1) and 80 — Loss of goods — Res¬ 
ponsibility of contracting railway. 

The proposition that the contracting railway is 
liable to pay compensation to the consignor and 
to the consignee in any event is not always cor¬ 
rect. If there is no negligence or misconduct on 
the part of the contracting railway it having duly 
discharged its duties and responsibilities under 
S. 72 (1) that railway also will have to be ab¬ 
solved from all responsibilities for the loss of tho 
goods. AIR 1940 Pat 336, Dissented from. 
60 Cal WN 683: ILR (1957) 3 Cal 713: AIR 1950 
Cal 390 (403) (Pt G) (Pr 33) (DB). 

[Reversed on another point in AIR 1962 SC 
1879.) 

-S. 72 — Liability of Railway Administration 

is that of bailee — Duty' of bailee is to take such 
care as ordinary prudent man would take of his 
own goods — (Contract Act (1872), Ss. 151 and 
152). AIR 1955 NUC (Cal) 5915. 

-S. 72 — Contract Act (1872), Ss. 151, 152 

and 161 — Goods entrusted to Railway Adminis¬ 
tration for transit — Loss of goods in transit — 
Extent of liability of Railway Administration indi¬ 
cated. AIR 1955 NUC (Cal) 860 (DB). 


-Ss. 72, 74-A and 74-C — Consignment book 

ed at railway risk — No forwarding note as to any 
defect in packing — Goods found broken at time 
of delivery — Railway Administration cannot 
repudiate its liaiblity on ground of any defect in 
packing — Held, Railway Administration is not 
exonerated of its liability and proof of negligence 
or misconduct is not required — Liability o( 
Railway Administration under S. 72 is that of a 
bailee — Responsibilities in cases of railway risk 
rates and owner's risk rates pointed out — Case- 
law discussed — Contract Act (1872), Ss. 151, 
152 and 161. 1965 MPLJ (Notes) 5. 


-S. 72 — Responsibility of Railway as bailee 

— Coal of colliery company lying on railway 
platform — Coal neither accepted by railway 
nor delivered to it for transport — Liability arises 
where acceptance or delivery' of goods is inci¬ 
dental to the contract of carriage — Mere de¬ 
positing the goods as a licensee without objection 
from railway is not enough — The railway can¬ 
not be even liable as a warehouseman — It has 
nnly physical custody of the goods because it was 
lying on its yard — Railway is not bailee and not 
responsible for loss of coal — Contract Act (1872), 
5s. 151, 152. 1901 Jab LJ 1077: 1961 MPLJ 

) 20 . 

-S. 72 — Liability of Railway. 

Prima facie, the alleged theft of the consjgn- 
nent in a running train cannot be said to be an 
pccurrence beyond the control of the Railway Ad- 
ninistration. Under S. 72 of the Railways Act, 
he administration's liability is that of a bailee 
ml ess there is something on record to indicate 
hat the theft, if any, took place in spite P r °P2[ 
precautions on their part. 1959 MPLJ 749: 1959 
ViPC 368: 1959 Jab LJ 718: AIR 1959 Madh Pra 
>32 (234) (Pt G) (Pr 11) (DB). 

_Ss. 72, 47 and 54 — General liability of 

Railways — (Contract Act (1872), Ss. 151, 152, 

l GO and 161). , D , ov 

Neither S. 47 nor S. 54 empowers the Railway 
administration to make rules for exemption troin 
iability for any loss, deterioration or destruction 
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„f or damage to goods. Rule 29 (2> «»? the Good* 
Tariff, therefore, is not covered liv the rule-making 
power of ihe railway authority. AIR 1943 Lah 
244 and ILR 44 All 215. Rel. on. Therefore, 
the question of exemption from liability of a rail¬ 
way has to be determined upon the general law. 
In England, the liability of a railway as a carrier 
ceases after the termination of transit and there¬ 
after it retains the merchandise as a warehouse¬ 
man at common law. The responsibilit> of a rail¬ 
way in India, however, is limited under S. 72 
of the Indian Railways Act lo that of a bailee 
under Ss. 151, 152 and 161 of the Indian Con¬ 
tract Act and is not governed by the* common law 
of England or the Carriers Act, 1805. 

As a bailee, however, the railway during tin- 
period contemplated by Ss. 100 and 101, Contract 
Act, is under the liability to take care of the 
goods, enjoined on a bailee bv S. 151. It is only 
when it takes the amount of care described in that 
section that, in the absence of any special con¬ 
tract to the contrary, it is absolved under S. 152 
from responsibility for Ihe loss, destruction or 
deterioration of the goods. 

Rule 30-A A of Goods Tariff, Part I-A, provides 
for rules for the warehousing and retention of 
goods and levy of wharfage. Demurrage ami 
wharfage are charged by (be railway as a term 
and condition of the contract of warehousing. So 
long as the period of the goods remaining in the 
railway premises free of these charges is concern¬ 
ed, the railway obviously retains the goods in pur¬ 
suance of the original contract of carriage and is, 
therefore, bound to take such amount of care of 
the goods as is prescribed under S. 151 of the 
Indian Contract Act. Therefore, it is bound to 
do so as a warehouseman until the goods are dis¬ 
posed of as unclaimed goods under Para I\. 
Chap. 1. of Goods Tariff, Part 1-A. ILR (1917) 
Nag 335. AIR 1934 Cal 151, AIR 1955 Cal 204, 
Rel. on. 1957 MFC 430: 1957 MPLJ G36: 1957 
Jnb LJ 873: AIR 1957 Madh Pra 192 (193, 194) 
(Pt B) (Prs 0, 7, 8, 11, 12). 

■ 7 —72 (1) — Damages caused by misinforma¬ 
tion given by Railway servants — Supervening 
causes — Liability of Railway Administration, if 
affected. 

Where the misinformation given to the plaintiff 
!>>' the servants of the Railway Administration is 
the proximate cause of the damage, it is not neces¬ 
sary to enquire whether there are also other con¬ 
tributor)’ factors. Therefore, even if the goods 
could not be removed to the shed earlier due to 
supervening causes or the damage was caused in 
spite of reasonable precautions for their safety 
whil e they were lying on the platform, the ha¬ 
mmy of the Railway Administration would not 

V2»2®5 clcd * (1957) MPLJ 29,1 1937 J ab U 530: 

958 MPC 459: ILR (1957) Madh Pra 253: AIR 
19a7 Madh Pro 114 (115) (Pt C) (Pr 5) (DB). 

72 — Scope — Conditions limiting liability 
ot ca rrier — Permissibility. AIR 1959 Mad 28o! 

J2 —- Responsibility of Railway — Naturo 
01 ~ (Contract Act (1872), S. 151). 

; IVt '[ is found tbat ,bc ro °f °f 'he wagon 
I"* 1 ? 1 ®, , th ® consignment in question was loaded 
contained hojes and a gap of 4 inches even before 
Jj f” od s w «e destroyed by fire, it cannot be 
hat the Railway had taken such prudent care 


<>f the goods entrusted to it as was required of a 
bailee under S. 151 of the Indian Con 1 ract Act a* 
there was every likelihood of the fire from the 
sparks of the engine getting in-o the wagon 
through those holes and gaps and the result ot 
the fire was possibly duo to that source. AIR 
1955 NUC (Mad) 85. 


•Ss. 72, 70, 74-C and 74-D — Onus — Nature 


of liability of Railway. 

Ordinarily the responsibility of a Railway Ad¬ 
ministration for ihe loss, destruction or deteriora¬ 
tion of goods delivered to it for carriage, is as 
provided by S. 72 that of a bailee. Therefore, it 
is normally under a duty to take reasonable and 
proper care for the due security and proper deli¬ 
ver)’ of that bailment. It should, in order to take 
such care of the bailment do what a reasonable 
and prudent man would do and omit lo do what 
a reasonable and prudent man would not do. 
Further, as provided by S. 70 of tlu* Act in a 
suit for compensation for any loss or damage, it 
is not necessarv for the plaintiff to prove bow 
the loss or damage was caused. But where a con¬ 
signment is carried at the special reduced rale, 
known under the Act as the owner’s risk rate, the 
case will be governed by S. 74-C or S. 74-D and 
the ordinary rule that when it is proved that 

goods delivered to the Railway Administration for 
carriage are lost, the Railway Administration is not 
exonerated from liability in respect of such loss 
except upon proof of those facts which would, 
under the Contract Act, exempt a bailee 

from liability would not apply. In those cases 
the negligence or misconduct has to be proved 
by the plaintiff unless the fair inference, from the 
disclosure such as may be made by the Railway 

Administration under S. 74-D as to how it dealt 

with the consignment when it was in its posses¬ 
sion or control, is that the loss is attributable to 
negligence on its part or on the part of its ser¬ 
vants. 36 Mys LJ 216: ILR (1957) Mys 407: AIR 
1959 Mys 90 (90, 91) (Pt A) (Prs 5, 6 , 8 ). 

——S. 72 — It is not open to the Railway Ad¬ 
ministration to repudiate its liability if the claim 
is not made immediately to the c!erk-in-charge 
and is not forwarded to the Traffic Manager forth¬ 
with in spite of the rule printed at Ihe back ol 
the Railway Receipt to that effect. The obser¬ 
vance of this rule would be contrary to S. 28 ol 
(he Contract Act. AIR 1953 Nag 1G9 (171) (Pt DV 
(Pr 14) (DB). 

——S. 72 — Wagon loaded by sender — Short 
deliver)* — Liability of Railway — Admission — 
(Evidence Act (1872), S. 17). 

Where goods were loaded in the wagons bv 
the sender and not by the Railway servants, anil 
the information given by the sender was accept¬ 
ed as correct for the purpose of charging freight 
and a receipt was made out as follows: “said to 
contain 200 bags’*. 

Held, that there was no admission on the part 
of the Railway authorities that the wagons did 
contain 200 bags, and if at the destination the 
wagon was found to contain less number of tags, 
the Railway Administration was not liable. AIR 
1950 Nag 85, Applied. 1955 Mad \VN 983: AIR 
1956 Mod 176 (176) (Pr 3). 

—-Ss. 72, 56, 73 — Perishable goods — Power 
of Railways to sell — Notice to consignor or con- 
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signee before sale is essential. See Railways Act 
(1890). S. 56. AIR 1963 Orissa 17. 

-S. 72 (as amended in 1949) — Scope and 

effect of. 


Before the amendment of S. 72 bv Act (56 
of 19 49) under the old sub-sec. (2), the responsi¬ 
bility of the Railway Administration was subject 
to the execution of risk notes which were in the 
form of a separate contract. But by the intro- 
duction by the said amending Act of the new 
Ss. 74-A to 74-E in place of sub-sec. (2) this con¬ 
tractual obligation under the risk notes has now 
been replaced on a statutory basis. (I960) 2 OJD 
504: ILR (1961) Cut 32: AIR 1961 Orissa 113 
(115) (Pt B) (Pr 7) (DB). 


-S. 72 -- Contract Act (1872), Ss. 151, 152, 

160 and 161 — Consignment at railway risk — 
Duty of railway as bailee to deliver goods at 
destination — Failure to deliver goods at destina¬ 
tion not explained — Liability of railway for loss, 
destruction or deterioration. 


Where a consignment is booked at railway risk 
for carriage to the destination, the railway as a 
bailee is bound under S. 160, Contract Act, to re¬ 
turn the goods at the destination. If by the de¬ 
fault of the bailee, the goods are not returned, 
tendered or delivered at the proper time, he is res¬ 
ponsible to the bailor for any loss, destruction or 
deterioration of the goods from that time under 
S. 161, Contract Act. The railway cannot take ad¬ 
vantage of the provisions of S. 152, Contract Act, 
by showing that it had taken all possible care of 
the consignment during its transit. Since the risk 
of the railway is a special condition of booking, 
Section 152, Contract Act, which applies only in 
the absence of special contract, would not be 
attracted. The failure to return the thing bailed, 
if it is not explained, will be presumed to be by 
the bailee's default. In the present case, if the 
non-delivery would have been explained by the 
railway to have been due to an accident or vis 
major over which they had no control, they might 
have escaped their responsibility to the bailor for 
any loss suffered by him. The attempt in the 
present case has been, on the other hand, to show 
that not only there was no such accident but also 
the railway took all precaution about the transit 
of the goods till its destination. In such a case 
once non-delivery is established the plaintiffs will be 
entitled to damages from the carrier. 1962 BLJR 
77: ILR 41 Pat 621: AIR 1962 Pat 384 (390) 
(Pt D) (Pr 15) (DB). 

-S. 72(1) — Railway Administration — Res¬ 
ponsibility as bailee. See Contract Act (1872), 
S. 161. AIR 1955 NUC (Punj) 4954 (DB). 


-Ss. 72 (1), 56 — Suit for compensation for 

non-delivery of goods — Defences of laches in 
delaying to take delivery after arrival of goods— 
Defendant Railway must establish when the goods 
arrived — After arrival of goods the liability of 
Railway is that of bailee under Ss. 151, 152 and 
161, Contract Act, to take care of goods as man 
of ordinary prudence would, under similar circum¬ 
stances take of bis own goods — Bailee is liable 
for loss, destruction or deterioration of goods, it 
they are not returned, delivered or tendered at 
proper time — On failure to claim goods. Rail¬ 
way has to act under S. 156 of Railways Act and 
they are not relieved from liability — (Contract 


Act (1872), Ss. 151, 152 and 161). AIR 1920 All 
280, Not followed; Case-law, Ref. AIR 1955 NUC 
(Punj) 994 (DB). 

~— s - 72 — General liability of Railways — Seal 
that consignment is at owner's risk not put on 
railway receipt — It is of no value unless putting 
of it is part of agreement. AIR 1955 NUC (Rail 
289 (DB). 

3. General liability can be limited by contract. 

See also Note 2. 


-S. 72 — Liability of Railway Company as 

bailees is restricted bv risk note executed. AIR 
1950 Mad 700 (703) (Pt C) (Pr 10). 

-S. 72 — General liability of Railways — Limi¬ 
tations on, by contract — Proof of contract — Pre¬ 
sumption. 

If it is shown that the railway receipt itself 
refers to risk notes, the goods must be taken t< 
have been despatched under those risk notes un 
less it is shown hv the consignor or the consignee 
that the risk notes were not executed by him. 
ILR (1953) Punj 362: AIR 1953 Punj 83 (85) 
(Pt A) (Pr 11) (DB). 


4. Risk Notes. 


—Risk Note A. 

—Risk Note B. 

—Risk Note C. 

—Risk Note G. 

—Risk Note X. 

—Risk Note Z. 

—Construction. 

—Validity of Form. 

—Signature in Risk Note. 

4. Risk Notes. 


-Ss. 72 and 77 — Right to protection — Test. 

Per Desai, J.—Whether the Railway is entitled 
to the protection afforded by S. 72 or the risk 
note and to the benefit of the provisions of S. 77 
depends *upon the actual facts and not upon what 
the plaintiff pleads in the plaint. AIR 1958 AH 
234 (238) (Pt B) (Pr 5) (DB). 

-S. 72 — Risk Note though available not pro¬ 
duced at trial — Proof thereof by indirect evi¬ 
dence cannot be allowed — (Evidence Act (1872), 


9D. . 

An endorsement on the railway receipt to the 
Feet that a certain risk-note has been executed 
id the fact that the consignment is booked at a 
wer rate, are not sufficient to prove that the 
>ods were consigned under a particular risk-note. 
r hcn a direct evidence is available of any matter, 
cannot be held as proved by indirect evidence, 
lie railway receipt is merely an evidence that 
rtain goods were consigned to the charge of the 
lilway for transit. Any endorsement thereon 
nnot be taken as a conclusive proof of the exe- 
ition of any risk-note reducing the liability of 
e Railway and increasing the risks of life con- 
-nee. AIR 1950 Pat 215 and AIR 1044iWJ 
iR 1951 Nag -357. Rel. on; AIR 1929 Lah 698 
id AIR 1929 Lah 887 and AIR 1925 Q* 1 915. 
issented from. ILR (1956) Ilyd 34: AIR 1956 
yd 193 (193) (Pt B) (Pr 2). 

—S. 72 — Risk Notes. 

When the risk notes are executed by tire con- 
mor, the consignee cannot be deemed to l>e 
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hound by it. ILR (1954) Hyd 74: AIR 1954 H>d 
172 (173) (Pt B) (Pr 3) (DB). 

-S. 72 — Risk Notes. 

When the execution of the risk notes is not 
proved, liability for delay resulting in loss to the 
plaintiff cannot be said to have lxen covered by 
the notes. ILR (1954) Hyd 74: AIR 1954 H\d 
172 (173) (Pt C) (Pr 3) (DB). 

-Ss. 72 and 74-C — Goods consigned at rail¬ 
way risk note — Damage caused to goods—Rail¬ 
way cannot refute claim alleging that packing was 
not in accordance with rules — Goods accepted 
at railway risk — Railway Administration bound 
to see that they were packed properly when con¬ 
signed or that declaration absolving Railway Ad¬ 
ministration was taken from consignor. 1965 
MPLJ (Notes) 5. 


■-S. /2 — Both risk-notes Z’ and 'A* executed 

by consignor — Claim for damages — Onus. 

Where a consignor by a railway had executed 
both risk-note Z and risk-note A, risk-note Z being 
in the general form and risk-note A is the one 
used in special cases where the package is defec¬ 
tively and insufficiently packed so as to be liable 
for damage, it must be held that the special con- 
tract in note A supersedes the general contract 
in note Z. The Railway can take advantage nl 
either of the notes. AIR 1948 Pat 45, Approved. 

The. burden in such a case is on the consignor 
claiming damages to prove misconduct on the pari 
or the Railway and not on the RaiKvav to show 
how the consignment was dealt with during the 
course of transit. 1953 Mad WN 36: (1953) 1 

Mad LJ 258: AIR 1953 Mad 514 (515, 516) (Prs4, 

5 , 6 ). 


72 ,7“ Goods under Risk Note — Proof. 
To establish that the goods have been consign- 
«l under a risk note, a mere entry in the railway 
receipt would not he sufficient if the risk note 
was still available, because the risk note would 
,, be** evidence of the contract. 1951 Nan 

w s>«? rs ui io: a,r 1951 n “= 357 

——-S. 72 (2) — Risk Notes — Execution of — 
for t ~ (Ss - 72 ‘° 78 - B substituted 

7 fi £ l 2 ’ J 2 '\ 73, 74 > 74 ' A 10 74 ' E and 75 to 
10 oy the Amendment Act (39 of 1961). 

Execution of a private document which contains 

S' ,e "" s on a different footing from 

•Ho execution of the Risk Notes. An ordinary 
document containing terms binding upon the exc- 

he” ! S in ”7 ° f if - ^in“ II 

erm hTnl 1Cr<!aS ln L ' he case of a Risk Note the 

a Z ( \ n 8 'T n , hc CX€c J ,,ant “re already con- 

o"e sill ,K Pr ‘ ed , f °w- ,f ,hc mutant, there 
* l f n » printed form, it is obvious that he 

thc d Risk Note 6 p i! 11 *' invo,ved in execution of 
lions aA »' ,Ch f co t n,ains ,he essential condi- 

other details W ? f ,he up of the 

‘f a Railwit «n a i P “ rt same lran5ac, >on and 

Clerld Iks .he P ° yCe , (,n ,he insfant case . Goods 
for the CXeC 'J ,aut t0 'be form and, 

instant S S ,° f w ‘iV f de,ails < in 'be 

signed) fills’ un i £ lon of . lbe bales of jute con- 

executant the P vJm * *?, the presence of tho 

affected thereby R m ° i doc V mci,t is not 
mereby. R may, however, be made dear 


that, where the details filled in later on are chal¬ 
lenged as unauthorised by the executant as for 
instance, if there is a dispute between the parties 
as to the numlx.T of bales despatched, it could 
plausibly be argued that the entry with regard to 
the number of bales under consignment would not 
be binding upon the executant. But otherwise, 
there would be no question nf material alteration 
of the document. AIR 1956 CjI 99 and AIR 1916 
Pat 206 and AIR 1924 All 692(2), Disting. 

Where the plaintiff executant bad held out an 
assurance to the Assistant Traffic Superintendent 
that Rhk Note C would be executed and that he 
would supply tarpaulins and corrugated iron 
sheets and that his men would accompany the 
consignment, and on that assurance the Assistant 
Traffic Superintendent agreed to supply open 
trucks to him for the carriage of the jute, it would 
not be open to the plaintiff to turn around and 
v ay that Risk Note C was not executed in his be¬ 
half. 1960 BLJR 669: AIR I960 Pat 4S9 ( 493) 
(Pt B) (Pr 11) (DB). 

-S. 72 (2) — Risk Note Form issued in name 

of Govemor-Gcneral-in-Council — Use of ; after 
Adaptation of Laws Order, 1948, came into force 
—Propriety — General Clauses Act (1897), S. 24. 

Section 24. General Clauses Act, lays down inter 
alia, that when any Act or Regulation is repealed 
and rc-enactcd with or without modification, then 
any form, etc., shall continue in force and be deem¬ 
ed to have been made or issued under the provisions 
so re-enacted. Accordingly, although the phrase 
‘Central Government' in S. 72 (2), Railways Act, 
has taken the place of the phrase *Govemor-Gene- 
ral-in-Council* after the Adaptation of Laws Order 
of 1948, any Risk Note Form issued before in the 
name of the Covemor-Ceneral-in-Council which 
occurred in S. 72(2) l>efore its adaptation in 1937, 
must be deemed to have been approved by tho 
Central Government. 1960 BLJR G69: AIR 1960 
Pat 489 (495) (Pt C) (Pr 13). 


T^ w — tusk Wole B — Proof of execu¬ 
tion — Mention of Risk Note in receipt — Effect 
— Onus of proof — Admissibility of secondary 

lM) enCC ~ (Evidence Acl (1S72) > Ss - G5 > 

There is a distinction between existence of the 
Risk Notes and their execution. The mention of 
p ers A and ‘B under the heading ‘Risk Note 
Porm in a railway receipt merely prove that there 
were such documents but it does not relieve the 
Railway Administration from proving the due exe¬ 
cution of the Risk Notes with particular reference 
to the conditions which have to be fulfilled under 
sub-sec. t) of S. 72, Railways Act. AIR 1950 Pat 
-15, Rel. on. 

. Risk Note, arc last, it is open 

eviinJ - Adminisl . rtt ' ion ,u give secondary 

mini!? 7 ° a ? r T cuhon * Tlle Ra ‘lwav Ad¬ 
ministration is bound to prove duo execution of 

lW n 8 o d i N ° ,eS a ", d i,1 I ,h<! obse " c « 0 f such 

E f, o?V ,fere , nCe Ca .u ,>C dr , awn ,nerelv on tho 

iw & *, gs* "“*■ UR 

--S. 72 — Open delivery. 

* ZTZV? en,i l¥ *° cla ™ open deli- 
1T m Ad,ni »«trntion. ILR 34 

mnm “S r 6 , BL,R 811 Am 1953 p »* 299 
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-S. 72 (2) — Risk note — Execution of—Proof 

— Secondary evidence — Execution is different 
from existence — Railway receipts referring to 
risk notes produced — Existence of risk notes held 
proved but not their execution. 

To prove the execution of risk notes by secon¬ 
dary evidence the Railway Administration pro¬ 
duced certain railway receipts, which referred to 
the risk notes. 

Held that, that merely proved that there were 
such documents; that did not prove the due exe¬ 
cution of the risk notes with particular reference 
to the conditions to be fulfilled under sub-sec. (2) 
of S. 72, Railways Act. There is difference be¬ 
tween the existence of a document and the exe¬ 
cution of a document. ILR 29 Pat 170: AIR 1950 
Pat 215 (216) (Pt A) (Pr 4) (DB). 

-S. 72 (2) — Risk note — Proof of — Rail¬ 
way receipt does not prove special agreement con¬ 
templated by sub-sec. (2). 

The railway receipts are merely evidence to 
show that certain goods were placed in the cus¬ 
tody of the railway and that a certain sum was 
paid as freight. The entry of the letter B against 
the column “Risk Note Form" does not prove the 
execution of a special agreement as contemplated 
by sub-sec. (2) of S. 72. AIR 1944 Cal 50, Foil.; 
Case-law, Ref. ILR 29 Pat 170: AIR 1950 Pat 
215 (220) (Pt B) (Pr 5) (DB). 

-S. 72 (2) — Risk note — Execution of — 

Onus of proof — Risk note must be proved by 
Railway Company. 

The risk note is an exception to the ordinary 
responsibility of the railway company, and as an 
exception to the general responsibility, the risk 
note must be proved by the Railway Company 
to have been duly executed. 

Merc charging of the lower rate would not take 
away the liability of the Railway Company unless 
the Railway Company brings itself within the 
provisions of sub-sec. (2) of S. 72: AIR 1927 Mad 
639, Rel. on. ILR 29 Pat 170: AIR 1950 Pat 215 
(217) (Pt C) (Pr 5) (DB). 

Risk Note *A\ 


-S. 72 — Execution of Risk Note ‘A’ — Suit 

by consignor for damages on allegation of short 
weight — No evidence of tampering with pack¬ 
ing — No proof that loss was due to misconduct 
on part of administration — No decree can be 
awarded in view of execution of Risk Note A. 
AIR 1955 NUC (Ajmer) 2646. 


0_S. 72 — Risk Note ‘A’ — Applicability — 

Applies onlv when goods reach destination. AIR 
1952 All 891 (893) (Pt C) (Pr 10) (FB). 

_S 72 (1) — Risk Note ‘A* — Scope of — 

Extent of indemnity under — Shortage in goods 
delivered — Onus of proof. 

The Risk Note Form ‘A’ does not apply to a 
case of pilferage at all It covers only two.con¬ 
tingencies: (i) "Bad condition of the goods at the 
time of delivery, and (ii) damage. leakage or was - 
age in transit owing to the fact that the goods 

were defectively packed. 

Where it was definitely .found that there was 
shortage in the goods delivered and that one of the 
nine bags was found cut. and here was no evi¬ 
dence led on behalf of the Railway to show how 
the goods had been handled in transit, it is clear 


that the shortage was not due to any defective 
packing nor was due to damage, leakage or 
wastage incidental to transit and the Risk Note 
does not afford any protection to the Railway 
Administration: AIR 1923 All 234, Disting.; AIR 
1929 All 124, Not foil. 1951 All LJ 484: AIR 
1951 All 489 (491, 493) (Prs 9, 22). 

-S. 72—Risk Note Form A*—Shortage in 


goods. 

The Risk Note ‘A’ would obviously apply only 
to cases where the plaintiff has suffered some 
monetary loss due to some deterio¬ 
ration in the condition of the goods. Where 
there is a shortage in the quantity of the goods 
arrived or there is a loss of a complete package, 
it would not be a case covered by the Risk Note: 
AIR 1931 All 135, Dissent, from. 1951 All 
LJ 350: AIR 1951 All 438 (439) (Pt A) (Pr 5). 

-S. 72 — Risk Note ‘A* — Applicability — 

Shortage in quantity — If covered by. 

Where there is a shortage in the quantity of 
the goods arrived or there is a loss of a complete 
package or complete packages, it would not he 
a case covered by the Risk Note Form ‘A’ at all, 
for the simple reason that it cannot be said that 
the ‘goods’ have arrived or the 'goods’ have been 
delivered at the destination point. The Risk Note 
would obviously apply to cases and only to such 
cases where the plaintiff has suffered some mone¬ 
tary loss due to some deterioration in the condi¬ 
tion of the goods and not to a cutting away of a 
portion of the goods owing to theft or pilferage. 
In the latter case there would he no question of 
any loss due to deteriorated condition. 1951 
AH LJ 350: AIR 1951 All 438 (440) (Pt B) (Pr 9). 

-S. 72 — Risk Note ‘A* — Short delivery — 

Leakage in transit — Railway, when can be ab¬ 
solved from liability. 

For the purpose of Risk Note ‘A’, shortage in 
weight of goods is a condition in which the goods 
are delivered. It does not follow, however, that 
once Risk Note ’A’ has been executed, every case 
of short delivery will he covered by the saving 
clause. Before the saving clause can have opera¬ 
tion, it must appear prima facie that the loss 
which actually occurred was in some way con¬ 
nected with the defective condition of the pack- 

A consignment of rape seed hags under R**sk 
Note A’ was found on delivery to he short in 
weight as a result of cuts caused in certain bags 
through flap-door gaps. The consignee sued or 
compensation for loss. The defendant Railway 
failed to prove that the loss was m some way con¬ 
nected with the defective condition of the good, 
or the shortage was due to circumstances beyond 

their control: 

Held, that the Railway could not claim the 
special protection afforded under the c ause >■> 
Risk Note 'A' and, there ore it was liable t 
compensation. ILR (1951) 1 Cal 119: AW 
Cal 394 (395, 396) (Pt A) (Prs 7, 10, 11, 13). 

_S 72 — Burden of proof — Risk Note Form 

•A* _ •Misconduct’ - Railway company having 
all cases consigned ready for delivery S ]; _ 
cases damaged and contents missing --Open de 
very demanded by consignee and __ 

Company witliout prejudice to legal position 


1371 


RAILWAYS ACT «1S!J<K S. 72, Note 


Refusal by consignee — Loss occurring — Lia¬ 
bility for. 

Under Risk Note Form \V, there is no liability 
cast on the Railway Administration to account for 
the loss, if any, but. on the* other hand, the onus 
is entirely cast on a plaintiff to prove misconduct 
on the part of the Railway Administration. When* 
the goods consigned, 6 cases, are all offered to 
he delivered, but the plaintiff, owing to the ab¬ 
sence of part of the contents of some of the cases 
insists on open delivery being given to him. and 
when that is allowed by the Railway Administra¬ 
tion, requiring the plaintiff to take delivery with¬ 
out prejudice to the legal position of the Railway 
Company, but the plaintiff refuses to take such 
delivery, the conduct of the plaintiff in so refusing 
cannot, by any means, be said to hr reasonable 
or justifiable, since it is in any event open to him 
to prefer his claim in a Court of law after taking 
delivery. If owing to such refusal loss occurs 
when the goods are left with the Railway Ad¬ 
ministration, it cannot be held that there is any 
‘misconduct* on the part of the Railway Company, 
so as to render the Raihvav responsible for the 
loss. 30 Mys LJ 59: AIR 1951 Mys 03 (09) (Pt A) 
(Prs 3, 4). 

-S. 72 — Risk Nole ‘A* — Short weight. 

10 bundles of fresh dates, whose weight as 
shown in the railway receipts, was 23 maunds and 
18 seers, were booked from Wadihundar In 
Parasfa in the Chhindwara district under Risk 
Note 4 A\ On arrival nt the destination it was 
round that three bundles were in broken condi¬ 
tion ami some contents were missing. These three 
bundles were separately weighed and were found 
Jo weigh 56, 51 and 5*4 seers. One unbroken 
bundle was found to weigh 52 seers. Delivery 
was taken six days later. The total weight of 16 
bundles at the time of delivery was 21 maunds 
and 15 seers. Plaintiffs. therefore, claimed 
damages for the short weight of 2 maunds and •> 
seers. It was stated in the Risk Note W that a 
consignment of 16 bundles tendered for carnage 
was in bad condition and/or liable to damage, 
leakage, wastage in transit as the bundles were in¬ 
securely sewn and the contents were dropping: 

Held that the bailment in the instant case was 
ol 16 bundles. Unexplained failure to return the 
l»ng bailed is presumed to be by the bailee's do- 
ran t. An unexplained failure to deliver a com- 
piete package would, therefore, fall within S. 161 

Za H n!f aCt Act ; This ^ the ease here 
an the Railway Administration could not be held 
hal le for the short weight, if any. of the 13 bun- 
rtlcs which were delivered in a sound condition. 
r,I as "° material on record to show that the 
vi f h u n 2 maunds ancl 3 seers was the 

buScs 0f J h u e Con,e " ts missin E from the three 

a ma ,L h, f ch were fo ! ,n<1 in br °ken state. It is 
are lil l . T”" 0 ", ^vlerlge ‘hat fresh dates 
AVlSi/VT T 1 lose some wight thereby, 
of freinl ° f r lh, t 0S r S l,e pends upon the degree 

JJfcS * ° f h ? fruit ‘ PIain,ifFs could not. 

prove the vT C l e . d bc “ us ? ,he >’ ha<1 failed to 
tents of [he^K 11 “k d Ue °* lbe missin S cun- 
wS thLf bund [ es ‘ n q« e *Hon. The suit 

Ground. *”*’ faWe to bc dismissed on this short 

protected* C t)fi S w Note A " undoubtedly 

Prowotect the defendant from liability in the in- 


-tanl < siM because the articles tendered for car¬ 
riage were in a bad condition and were liable to 
leakage in transit as the bundles were insecurely 
sewn and the contents were dropping. The goods 
were delivered to the consignee apparently aftei 
some leakage in transit due to insecure packing of 
the 3 bundles. 'Ilie Railway Administration was, 
therefore, absolved from liability for any loss 
arising from this condition in which the goods 
were delivered to the consignee. Risk Note *A 
i' In be used when the articles tendered for car¬ 
riage are already in bad condition or so defec¬ 
tively packed as to be liable to damage, leakage, 
or wastage in transit. If a consignor fails in his 
duty to see that his goods are so securely packed 
as to be protected from the ordinary and inevitable 
incidents of a journey and the goods are conse¬ 
quently injured, the Administration is not liable. 
1LR (1954) Nag CIS: AIR 1954 Nag 346 (347, 
343) (Prs 4, 5, 7, 8) (DB|. 

-S. 72 — Risk Notes ‘A* and Z* — Leakage 

in transit — No proof of misconduct of Railway 
servants — Liability of Railway, 

When both the Risk Notes ‘A* and ‘Z* are exe¬ 
cuted, the terms of exoneration of the Railway Ad¬ 
ministration for the liability during transit except 
on proof of misconduct must prevail and the pro 
visions for disclosure will not bc operative. 

Them is no obligation upon the Railway 
Administration when a consignment is booked 
under Risk Note ‘A’ to prevent leakage of the con¬ 
tents during transit. 21 Cut LT 44: AIR 1955 
Orissa 44 (45, 46) (Prs 6, 7, 8) (DB). 

-S. 72 — Risk Notes — Misconduct — Evi¬ 
dence of Railway Administration showing that loss 
arose from misconduct on part of its servants— 
Railway Administration cannot rely upon protec¬ 
tion given by Risk Notes ‘A* and *B\ AIR 1955 
NUC (Orissa) 966 (DB). 

-S. 72 — Risk Nolo ‘A* — Presumption arising 

from its execution — Onus of proof on consignor. 

Execution of Risk Note ‘A* by the consignor 
gives rise to a presumption that the consignment 
tendered for carriage is either already in a bad 
condition or is so defectively packed as to be liable 
to damage, leakage, or wastage, in transit and 
that it is in consideration of the bad condition of 
the consignment that the consignor has executed 
Risk Note A\ agreeing not to hold the Railway 
Administration liable for any lass or damage during 
transit, except upon proof that such loss arose 
from misconduct on the part of the Railway 
Administration's servants. 

It is no answer to the express undertaking given by 
the consignor in terms of risk note ‘A*, to say that 
it is difficult for him to prove misconduct on the 
part of the Railway staff. ILR (1951) Cut 567: 
AIR 1952 Orissa 126 (127) (Pt A) (Pr 3). 

nM^V 72 T Noles , in F °nus € A* and *B* — 
Obligation of Railway Administration to make dis- 

closures — Presumption — (Evidence Act (1872), 

Where the consignor executes Risk Note Form 

AdmtnM *■ 1°" *, Cnst l,pon ,he Railway 

Administration to make any disclosure. Nor even 

in case of Risk Note Form 'B'. can the Court draw 
an adverse inference against the Railway Adminis¬ 
tration for any non-disclosure without’ following 
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flu* procedure as laid down in AIR 1956 Pat 68. 
It was incumbent upon the consignor to make a 
prayer to the Court to direct the Railway Adminis¬ 
tration to make any disclosure, and it is onlv when 
the Railway Administration fails to obey the direc¬ 
tion given by the Court that an inference adverse 
to it can be drawn under S. 114. Evidence Act. 
AIR 1956 Pat 71 (71, 72) (Pt A) (Pr 5). 

“ S. 72 — Risk Notes — Position under Risk 
Notes A’ and B’. 

Reading Risk Notes Forms W and *B’ together, 
the position is that whereas in case of consign¬ 
ment booked under Risk Note Form ‘B\ the Rail¬ 
way Administration is liable to make disclosures 
in certain cases, there is no such obligation on it 
when the consignment is booked under Risk Note 
Form A. It is also well settled that where a 
consignor has executed two Risk Notes limiting 
the Railway’s liability, it is open to the Railway 
Administration to take advantage of either, and if 
under either it can be shown that the Railway 
Administration has escaped liability, then the suit 
must be dismissed, even if some other Form of 
Risk Note might also have been executed under 
which it might be held that liability had not been 
fully taken away. AIR 1948 Pat 45, Foil. AIR 
1956 Pat 68 (69) (Pt B) (Pr 7). 

——S. 72 — Risk Note W — Entry in Risk Note 
‘A, that stitches of packages were weak—It does 
not mean that packages were not packed in accord¬ 
ance with instructions in Tariff, in the absence of 
evidence to show what those instructions were — 
Entry in risk note itself showing that instructions 
were not complied with—Suit for damages for loss 
of packages — Administration must show how the 
consignment was dealt with. 1953 BLJR 240: AIR 
1953 Pat 279 (281) (Pt A) (Pr 6). 

—S. 72 — Risk Note ‘A’ — Loss of consign¬ 
ment — Disclosure by Railway Administration as 
to how consignment was dealt with — No in¬ 
ference of misconduct possible — No such infer¬ 
ence, either in law or fact could be made from 
non-examination of Railway guard — (Evidence 
Act (1872), S. 114). 1953 BLJR 240: AIR 1953 
Pat 279 (282) (Pt B) (Pr 8). 

-S. 72 — ‘Risk Note ‘A* — Non-delivery — 

Liability of Railway. 

Risk Note ‘A’ confers exemption from liability 
only in respect of the condition of goods at the 
time of delivery at destination. It does not con¬ 
fer immunity in a case of total non-delivery of 
tho goods. ILR 28 Pat 621: AIR 1951 Pat 382 
(383) (Pt A) (Pr 5) (DB). 

-S. 72 — Risk Note ‘A’ — Short delivery. 

The words “any loss arising from the same 
occurring in Risk Note ‘A’ mean any 

loss arising from the condition in which 

the goods booked are delivered to the consignee 
at destination. Risk Note 4 A’ has no application to 
the case of failure to deliver the goods booked to 
the consignee because a thing never delivered can¬ 
not be said to have been delivered in any condi¬ 
tion. Where the goods were booked under Risk 
Note ‘A’, the plaintiff is not required to show that 
short delivery was due to the negligence or mis¬ 
conduct of the Railway authorities. AIR 1951 
Punj 383 (384) (Pt A) (Pr 9). 


Risk Note 4 B\ 


•—S. 72 (old) — Risk Note Form B’ (as it 
stood before amendments of 1949 and 1961) — 
North-Western Railway Commercial Manual, Rule 
900 — Word ‘misconduct’ in Form 4 B’, Cl. (a) — 
Meaning — Different views mentioned and left un¬ 
resolved — Goods consigned under Risk Note 
Form B’ — Disregard of Rule 900 by Railway 
Administration — Non-delivery — Liability for, of 
Railway Administration to consignees — Negli¬ 
gence must necessarily be judged in light of cir¬ 
cumstances — Circumstances of communal dis¬ 
turbances of 1947 — Wagons looted by lawless 
mobs and consequent loss of consignment—Rail¬ 
way Administration taking care of goods as it 
would have of its own goods — Held, Adminis¬ 
tration was not liable. See Railways Act (1890) 
(as it stood before amendments of 1949 and 1961), 
S. 72. AIR 1965 SC 1666. 

-S. 72 — Misconduct — Inference — Risk 

Note B’ or Z’ — What Railway Administration 
has to prove. 

Where the Railway Administration has not led 
any evidence to show how the consignment which 
was under Risk Notes ‘B’ and ‘Z’, was dealt with 
throughout the time it was in possession or con¬ 
trol of the Railway Administration it is not incum¬ 
bent on the consignor to establish misconduct on 
the part of the Railwav Administration. 56 Bom 
LR 150: AIR 1954 Bom 297 (301) (Pt F) (Pr 16). 


>. 72 — Risk Note B’ — Refusal to make 
disclosure — Presumption. 

Under the new Risk Note € B’, the Railway Com¬ 
pany can no longer say “We decline to render you 
the least assistance.”. They are bound under the 
terms of the Risk Note ‘B’ to disclose to the con¬ 
signor how they dealt with the consignment while 
it was under their possession or control. If they 
refuse to make disclosure, presumption can be 
drawn against them. 1953 Nag LJ 451: ILR 
(1953) Nag 88: AIR 1953 Nag 281 (282) (Pt B) 
(Pr 9) (DB). 

-S. 72 — Risk Notes ‘A’ and ‘B’ — Rights of 

consignor before and after filing of suit — Right 
to sene interrogatories on Railway or to ask for 
discovery of documents not affected — (Civil P. C. 
(1908), S. 115, O. 11, Rr. 1 and 12). 

Under the Provisos in Risk Note ‘B’, the con¬ 
signor, besides his rights to serve interrogatories 
with the leave of the Court under Order 11, R. 1 
of the Code of Civil Procedure, is given an addi¬ 
tional right to call upon the Railway Administra¬ 
tion to disclose to him even before the filing of 
the suit, how the consignment was dealt with. 
The object in introducing this term in the provisos 
wems to be that if the consignor is satisfied with 
disclosure, he may not sue the Railway Adminis¬ 
tration for compensation but may accept what¬ 
ever value the Railway Company offers to pay 
under the circumstances, of the case, and thus 
ivoid unnecessary litigation. This right has no 
been provided in the general law, i.e., under U. U, 
U 1 Code of Civil Procedure, where the plain™ 
:,r the defendant has to obtain the leave of the 
Court to serve interrogatories after the hling o 

No inference can be drawn to the effect *a 
[he consignor is also deprived of his right avail 
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able to him muter Order 11, Hole l or Rule 12 
of the Code of Civil Procedure in cases fa Him: 
under first part of Risk Note 'B\ because this spe¬ 
cial concession is not allowed to him under the 
terms therein. There is nothing in the wording of 
Risk Note ‘A* or the first part of Risk Note 13*. 
which is more or less the same as the Risk Note 
*A\ to destroy the right of one party, when 
proving his own case, to serve interrogatories to 
the other party under Order 11. Rule 1 of the 
Code of Civil Procedure. ILR (1937) Bom 375, 
Rel. on; Case-law, Ref. 

Where in a suit for damages against a Railway 
Administration for deterioration of goods covered 
by Risk Notes 4 A* and 4 B\ the Court, after the 
filing of written statement, granted leave to the 
plaintiff to serve interrogatories on the Railway 
Company under O. 11, R. 1, Civil P. C. and also 
ordered discover)* of documents under Order II 
Rule 12: 

Held, that the Court had not acted illegally or 
with material irregularity in granting such leave 
and therefore the order could not be interfered 
with in revision. 1953 Nag LJ 451: ILR (1953) 
Nag 88: AIR 1953 Nag 281 (283, 284) (Pt E) 
(Prj 20, 21) (DB). 


-S. 72 — Risk Note B\ Pronso — Effect of— 

Execution of Risk Notes 4 A* and ‘B’ — Defective 
packing of consignment noted on receipts — Res¬ 
ponsibility of Railway for loss during transit. 

It is clear from the proviso to the Risk Note B’ 
that only in cases of non-delivery or pilferage, 
and that, too, of consignments that have been 
satisfactorily packed, is the Railway Administration 
bound to disclose and give evidence as to how 
the consignment was dealt with during the time 
when it was in its possession, before the consignor 
is called upon to prove misconduct. 


Where, therefore, the consignor executes R 

nil If i i a, ‘ d ? ’ in respect of his consignment 
oil packed in drums and the existence of dents 

the drums is noticed and noted on the railw 

receipt at the time the consignment was hand 

over tor carriage over the railway, the Railw 

cannot be held liable for the loss, if any, caus 

during transit, when the plaintiff consignor hi; 

sell does not allege that there was any pilfera 

IhatT | ,Very ° r , does “°* aUem P t '« establl 
the m i ““ Mused was due to any misconduct 
he part of the servants of the Railway Admin 

sws re r air i9K «* 

rat 435 (435) (Pt A) (Pr 7) (DB). 

~ Sui ] for dani “gcs for short delivc 
?enSr U - T n tnS-. d ~c ^ llVery “ Uvo 'o'* i 

‘B’ n . L ab ''"y o f ' he Railway _ Risk No 

disclosure of Ad ™'? is,ra,io1 ' - No 

Effect n f ' 05 , cause of Ioss pnor lo sui '- 

Interferen,.' M,SCOr ! ducl ~ Finding of fact - 
nerence in second apncal. 

bales * wer^1fap a ^ eS i° f coUoil 1 yarn unsigned, f 

bales oTlv,fr red ,“" 14lh fune - and 

demand for 1940 |’ nnd on d,e consigner 

ing replies tW a ?‘i e authorities were sem 
to M2T5,. „ special enquiries were being ma< 
goods. The consignee sued the Ral 


way. The consignment was under Risk NuU« 
I'onn ‘B\ The defence was nun-liability excop I 
on proof of misconduct on the part of the Rail¬ 
way: 

Held, on the terms of the Risk Note *B' the 
Railway was not bound to disclose how the con¬ 
signment was dealt with throughout the transit 
No evidence was required to be given on that 
part of the Railway not considered to be eventful 
unless required by the plaintiff to adduce evidence 
on a particular part of the transit. 

Merely because no mention of loss by theft was 
made in the replies made to the consignee by the 
Railway authorities, the suit is not to be decreed. 
The omission is a relevant and important factor in 
deciding the story of theft given at the trial; but 
it is not sufficient to establish misconduct on the 
part of the Railway or its servants. 

Where the lower appellate Court did not takt 
into consideration the facts that there was no 
proper explanation of the discrepancy between the 
forwarding note stating that all the 40 bales were 
loaded in a particular wagon and the entries in 
another document to the effect that they were 
loaded in separate lots in that wagon and another, 
that the writer of the entries had not been called 
as a witness and the significance of the replie> 
wherein the loss by theft was not mentioned but 
he travelled in the realm of imagination in arriving 
at the important finding on the question of mis 
conduct. 


i 7 , \ . * wn UIC quwiun or mis¬ 

conduct, though a finding of fact cannot be ac 

cepted as it was not arrived at on a judicial eon 
sidera ion of relevant materials on record and the 

m .n-ai 10 be rcmande(1 fresh hearing. 
AIR 19o2 Pat 435 (435) (Pt B) (P r 8) (DB). 

-jS. 72 - Risk Notes - Risk Note B\ Proviso 

7 k.<mttgnor also signing Risk Note 'A' — Loss 

°ndSto"7 J ~ 

The proviso to Risk Note B' will not apply to 

LX„ m £& “ f lh » “-lie.' 

tn E w!k 7» en U n re is no fi,,ding of '»». proviso (a) 
to mk note will not operate when the consignoi 

hax executed both Risk Notes ‘A’ and *B\ Fro- 

non deliven R ‘ Sk ?°Jk ' B i T' 11 “ PP ' y onlv whe, ‘ ,h « 
' S 7 ,he w ,ol t consignment or of the 
ot the whole of one of the packages packed in 
accrdancc with the instructions in the Tariff. In 
cases where both the notes are executed the 
assumption is that the packages are notTLoS 
ance with the Tariff instructions. 

aft ,j n SUth Q Cas ?, where plaintiff 

l2 in l tni.' VaS non-delivery of only so.no 
items in one of the packages consigned the nru 

Viso to Note ‘B does not apply and the Railwav 

is not bound to disclose as to how the consiem 

n r ^a'twith by them throughout Kfffe 

it was in their hands before tlie plaintiff could bo 

thi e n 1 P °“ to J )rov ; e "^conduct on tlie part ol 
L he . R " l ‘ wa >* ^^se-law discussed. ILR (19531 

in ) m R 1953 p “ ,,i 83 <8C - 87 » W C) (S 

Risk Note C’. 


Misconduct of Railway employees — Refemicy 
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It is true no doubt that in case of Risk Note B’ 
there is a stipulation that the Railway Adminis¬ 
tration would be liable to make good the loss to 
the customer in spite of the execution of Risk 
Note 'B* if the loss has been caused to the lattei 
on account of the misconduct of the Railway Ad 
ministration or its employees, but the exemption 
granted to the Railway Administration from any 
liability for the destruction, deterioration and 
damage to goods when Risk Note C’ is executed 
is absolute and no question relating to the miscon¬ 
duct of the Railway emplovees can at all be rele¬ 
vant in such a case. AIR 1940 Cal 
249, Rel. on. 19fi0 BLJR CiG9: AIR 19(H) 
Fat 489 (497) (Pt G) (Pr 15) (DB). 

-S. 72 — Risk Note Form 'C* — Duty ol 

Railway to carry consignment in open wagons. 

It cannot be said that after execution of Risk 
Note Form 'C' the Railway Administration is 
bound to carry the consignment in open wagons 
throughout the route. If a covered wagon is not 
available in which the consignment should have 
been carried and if the consignor does not want 
to wait until the arrival of a covered wagon, then 
goods may be carried in an open wagon at his 
risk. Unless the Railway has contracted to carry 
the consignment in open wagons throughout the 
route, the mere signing of the Risk Note Form C 
will not make it incumbent on the Railway Admini¬ 
stration to carry the consignments throughout the 
route in open wagons. AIR 1957 Pat 219 (221) 
(Pt A) (Pr 7) (DB). 

Risk Note G. 

-S. 72—Liability of Railway — Extent of — 

Risk Note G’ — Misconduct, meaning of. 


A bailee is liable for the loss arising out of his 
neglect under S 151, Contract Act. Therefore 
when the Railway Administration secures an 
agreement under Risk Note ‘G, as provided in 
S. 72(2), Railways Act, this cannot but be intend¬ 
ed to lessen its liability to which it would other¬ 
wise be exposed under S. 72 (1), Railways Act. 

The word ‘misconduct’ which is used to govern 
this liability cannot be read as synonymous with 
negligence but involves a greater degree of culpa¬ 
bility than negligence. Whether on given set o 
facts and circumstances the act or conduct ol 
Railway servants amounts to misconduct is a qm s 
tion of law. Case-law discussed. 


Standing regulations prescribed by Railway 
authorities are intended to serve as a timely warn¬ 
ing that the servants ought to follow the instruc¬ 
tions given in these regulations in order to avoid 
possible risk. The Railway servants are expected 
to know diem and follow them meticulously. II 
the servants of the Railway Company act not car 
ing what these regulations are or in total disregarc 
or violation of them and the loss occurs it is dim- 
cult to call it mere negligence. Conduct such a. 
this would amount to misconduct as there is a 
higher degree of culpability involved ... such 

conduct than mere negligence. 

When acids arc being transported m S lass car . 
boys, the supplementary regulations wh ,ch contro, 
special regulations should be followed. For . 

will be rendered nugatory. Madh B LJ 195.. HC1 


174: Madh BLR 1954 (Civ) 450: AIR 1955 MB 70 
(73, 74) (Pt C) (Prs 40. 41. 46, 50, 51, 55) (DB). 
Risk Note X. 

-S. 72 — Liability under Risk Note X. 

The risk Note X deals with all cases of excepted 
articles being consigned and not only where the 
excepted articles are consigned after being contain¬ 
ed in any parcel or package. The risk n»*t“ provides 
that the same percentage on value should he charg¬ 
ed in respect of articles which do not fall within 
Sec. 75 as is to be charged with respect to the 
articles which fall within the ambit of Sec. 75. The 
reference to Sec. 75 is merely to obviate the neces¬ 
sity of setting out in the risk note the very per¬ 
centage which is authorised under Sec. 75. There¬ 
fore the risk note in form W constitutes a further 
limitation upon the liability of the railway ad¬ 
ministration under Sec. 72 (1), and this limitation 
is by reason of an agreement which falls undei 
Sec. 72 (2) and the limitation clearly is that the 
railway administration is free from any responsibi¬ 
lity under Sec. 72 in respect of expected articles 
whose value exceeds Rs. 100 unless the consignor 
pays the additional freight if so required to do by 
the railway administration. 55 Bom LR 595: ILR 
(1953) Bom 1301: AIR 1954 Bom 50 (53) (Pt B) 
(Prs 9, 10) (DB). 


Risk Note Z. 

-S. 72 (2) — Risk Note Form Z' — Burden 

of proof. 

The railway receipts are merely evidence of the 
facts that certain goods were placed with the rail¬ 
way and a certain amount was paid as freight or 
was to he charged at destination. Even if the re¬ 
ference to Risk Note Z' is to be taken as a re¬ 
ference to the execution of a Risk Note by the 
consignor, the railway company will not be absolv¬ 
ed of the burden of proving that the Risk Note 
was duly and properly executed. The mere fact 
that a lower rate was charged would also not take 
away the liability of the Railway Company unless 
the execution of a Risk Note in Form ‘Z bringing 
the case of the Railway Company within the provi- 
mods of sub-section (2) of Section 72 of the Rail- 
ways Act was duly proved. As such, if the Rail 
Company wants to take advantage ot bee u u 
it must prove the due «ecuh°n of Risk N°te Z. 
AIR 1950 Pat 215, Foil. 1953 AMLJ 82: AIR 195 

Ajmer G7 (G7) (Pr 4). 

_S. 72 — Risk Note Z, Proviso Cl. (b) — Ap¬ 
plicability — Consignment under Risk Note 
Burden of proof. —. 

Clause (b) of Proviso to the Risk Note Z applies 
only when two conditions are fulfilled 
it must appear that there was peerage, and1(2) •« 
must appear that the consignment was properly 
packed. AIR 1937 PC 152. Rel. on. 

Where the consignment is sent under the jjjj 
Notes in Forms A and Z the signing of the 
Note A amounts to an admission by the conugn 
that the goods were not properly packed. He «n ^ 
go behind that admission. Proviso to ,, J 7) j 

cannot therefore apply to the case. 

All 220: 1950 All LJ 258: 1956 All I WR. (HC) 

AIR 1957 All 21 (25) (Pt D) (Pr 18) (DB). 

_S. 72 (2) - Risk Note Z - Imperfect disclo¬ 
sure by Railway — Effect. 
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The Railway in case of non-delivery cannot take- 
advantage of Risk Note Z unless they fully dis¬ 
charge the contractual obligation to disclose to the 
consignee how the package was dealt wi;h through* 
out the time it was in their possession or control. 
If the facts disclosed by the Railway arc not suffi¬ 
cient to hold that the initial onus which lay upon 
them has been discharged as contemplated in law 
then on that ground alone they will be assessed to 
liability on the footing of a simple bailee. The 
obligation of disclosure laid upon the railway can¬ 
not be said to have been discharged simply be¬ 
cause no demand for further disclosure has been 
made even though what has already been disclos¬ 
ed is on the very face of it, nothing but an apolog> 
for disclosure. AIR 1957 Pat 475, Rcl. on. 1LR 
'37 Pat 1034: AIR 1959 Pat 202 (20*2, 203) <Pt A) 
(Prs 1, 2, 3) (DB). 

[Reversed in AIR 1965 SC 1755.] 

-S. 72 (2) — Risk Note Z — Liability of rail¬ 
way. 

The question whether the railway has discharged 
the contractual obligation undertaken by it under 
the proviso in the Risk Note Z is in ultimate 
analysis a mixed question of fact and law and 
therefore on the facts stated, it is for the Court to 
say whether the same has been discharged. ILR 
37 Pat 1034: AIR 1959 Pat 202 (203) (Pt B) 
(Pr 3) (DB). 

[Reversed on another point in AIR 1965 SC 
1755.) 

S, 72 (2) — Risk Note Z — Duty of dis¬ 
closure. 


It is incumbent on the railway under the proviso 
to Risk Note Z to communicate all facts relating to 
how the consignment or package which has not 
been delivered was dealt with throughout the time 
it was in the possession of the railway. If it is 
their case that it was stolen from the running train 
hey should communicate to the plaintiff all the 
tacts relating to it at the earliest opportunity when 
they send their reply to his letter complaining ol 
non-del!very or at least when they file their written 
statement in the suit for compensation. If they 
have not done so it is open to the plaintiff to say 
that the Railway in not disclosing the full facts 
at the earliest opportunity, have failed to discharge 

n* e i °K, US that lay ,,pon unc * er lhe proviso to 
S* Note Z. ILR 37 Pat 1034: AIR 1959 Pat 202 
(204) (Pt C) (Pr 5) (DB). 

[Reversed on another point in AIR 1965 SC 
1755.J 

Construction. 

——S. 72 — Risk Note A — "Bod condition" - 

: °* — Loss due to bad condition of pack¬ 
ing. * 


N “"dition mentioned at the top of the 
wte A may refer to the condition of the cant 
o the consignment or may refer to the eondi 

LI ,hereof - The word "condition 

W,de enou 8h to cover both senses. 

to ^ A - “ " ol “"fined to loss arising 
If tki* erlara,,on in the condition of the go 

arising 51°^ are delivere<1 in n bad packing, 
ed in 8 .)," account of that condition is also inc 

All LI 2M 8g i r ^? en I- ILR (1957) 1 Al1 220: 1 
21 (23 a? JJ 5 ® AI . WR («C) 842: AIR 1957 
W, 24) (p t B ) (Prs n, 16) ( D B). 


-S. 72 — ‘ Loss ’ — Risk Notes A and B — 

Misconduct — Burden of proof — Evidence Act 
(I$72), Ss. 101 to 103, 106. 

The burden of proving misconduct within the 
meaning of Risk Note “A” is always upon the 
plaintiff alleging misconduct. If a plaintiff, upon 
whom the burden of proving misconduct lies, relies 
upon circumstantial evidence, he must satisfy the 
Court that it amounts t<» misconduct within the 
(Meaning of Risk Note A. The obligation of the 
Railway Administration to lead evidence as to the 
manner in which the consignment was dealt with 
in transit arises from the terms of the proviso to 
Risk Note B, and not from the terms of Risk 
Note A. It is only when Clauses (a) and (b) ol 
Risk Note B apply to facts of u particular case, 
that the Railway Administration is hound to dis¬ 
close to the consignor how the consignment was 
dealt with throughout the time it was in its pos¬ 
session or control. 


In respect of a consignment carried under Risk 
Note A, none of the Clauses (a) or (b) of Risk 
Note B or Z have any application, if the consign¬ 
ment is delivered at its destination, and the loss 01 
damage is due to the condition in which the con¬ 
signment was packed. Clause (a) of Risk Note B 
does not apply to a case where there is short 
delivery of the contents of a particular consign 
ment booked under Risk Note A, and the short 
delivery is due to defective packing. Similarly, 
Clause (1)1 of Risk Note B refers to a package 01 
packages of the consignment properly packed. 
There is no obligation upon a Railway Administra¬ 
tion, when a consignment is booked under Risk 
Note A. to prevent leakage of the contents in 
transit. In the absence of any such obligation on 
the part of the Railway Administration or its ser- 
vant it is impossible to regard a leakage in transit 
from a consignment hooked under Risk Note A. 
as due to misconduct or negligence or carelessness 
on the part of the Railway Administration or its 
servants. 


P.', s . k N " ,l ‘ A «Prwsly refers to leakage. Tin 
liability of the Railway in such a case would be 
governed by the terms of Risk Note A. and not bv 
the terms of Sec. 106 of the Evidence Act. Before 
the plaintiffs could prove pilferage, they have to 
show that the suspected pilferage was brought to 
the notice of the Railway Administration on or 
in-fore taking delivery. Where the entire consign¬ 
ment was duly delivered to the plaintiffs and onlv 
the contents of some of the tins were missing, mid 
some tins were found to be half-empty the loss 
must pnma facie be attributed to the condition of 
tiie tins—n circumstance which exonerates the Rail¬ 
way Administration from liability unless misconduct 
i* proved. 


m 1 awarding consignment can never bt 
properly regarded as misconduct unless the delav 

“ delibe , ra(ely ca " sed »>y the Railway Administra- 
tiun or its servants. Case law discussed. ILR (19521 
4 Assmn 140: AIR 1951 Assam 173 (174 to 177] 
(Pt A) (Prs 9, 13, 14, 10, 19, 22, 23, 28) (DB). 

-T 5 ' 72 Ris ^ no, « — Construction — Prin¬ 
ciples applicable for interpretation of statutes can- 

1953 Q !w i ? ‘jj er Pretation of these documents. 
1953. Nag LJ 451: ILR (1953) Nag 88: AIR 1953 
Nag 281 (283) (Pt D) (P r If,) (DB) 
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- S. 72 (2) — Risk Note C — 'Open wagons' 

and ‘open trucks’ arc synonymous — Use of Risk 
Note C for goods carried in open trucks — Nol 
illegal: AIR 1946 Cal 249 and AIR 1952 Cal 285, 
Rel. on. I960 BLJR 669: AIR 1960 Pat 489 (496) 
(Pt D) (Pr 14) (DB). 

Validity of Form. 

-S. 72 — Risk Note forms — Proof of execu¬ 
tion — Admission. 

In cases where forms are prescribed and there 
is evidence tending to show that some such form 
must have been executed, the finding in favour of 
its execution must be held to be proper. Thus 
where there is an admission of the execution of 
Risk Note 4 B’ by the consignor, its execution must 
be held to be proved even if the signature on the 
form is not proved to be that of the consignor. 
1957 Jab LJ 331: 1957 N1PLJ 153: AIR 1957 
Nladh Pra 157 (158) (Pt B) (Pr 7) (DB). 

Signature in Risk Note. 

-S. 72 (2) —- Risk Notes A and B — Proof of 

execution and contents. 

When the Railway Administration relies on the 
existence of Risk Notes, it is for them to produce 
them. Risk Notes are, according to law, filed with 
them and must be in their custody. Oral evidence 
to the effect that risk-notes were signed on behalf 
of the consignor or the presence of letters “A. B. 
or ‘Owner’s Risk’ noted on the Railway invoice 
which also have not been produced would not 
justify the conclusion that Risk Notes A and B had 
been regularly and properly executed by or on 
behalf of the plaintiff. Even if a Risk Note i> 
produced the question arises in many a case as to 
who had actually signed the document, what was 
contained in the completed document and what 
was the effect thereof. Even if it be held that the 
presence of letters 'A. B.’ on other records would 
show that some Risk Note had purported to have 
been filed but that would not be sufficient to excul¬ 
pate the defendant Railway from liability. On the 
execution of Risk Notes A and B legal rights are 
created in favour of one or disabilities are introduc¬ 
ed so far as either party is concerned. It is there 
fore, only proper and desirable that the execution 
of and the contents of Risk Notes should be strictly 
proved. AIR 1950 Pat 215, Rel. on; AIR 1925 Ca 
015 and AIR 1944 Cal 50. Discussed. CO Cal WN 
157: ILR (1957) 2 Cal 456: AIR 1956 Cal 99 (100) 
(Pt A) (Pr G) (DB). 

_§ 72 _ Execution and signature on risk- 

note. 

Where the printed form of the risk-note was 
signed on behalf of the consignor when the blanks 
in the printed form had not been filled up but they 
were subsequently filled up by the Goods-clerk it 
cannot be held that the risk-note is properly ex^ 
ecuted. The Risk-Notes are contracts between the 
parties and the documents having ^en signed by 
the executant, the blanks cannot be filled in sub 
sequently. 00 Cal WN 157: ILR (1957J> * . Cal 450: 
AIR 1950 Col 99 (101) (Pt B) (Pr 9) (DB). 

5. Delay in delivery. 

_S 72 (prior to its amendment in 19G1)— 

Damages — Perishable goods — De ay in transit 
dim to negligence of railway authorities, damaging 


goods and resulting in loss to consignor — No 
satisfactory evidence to establish quality of goods 
despatched — Measure of damages — Not price 
of goods prevailing in market in place of destina¬ 
tion on date of receipt but cost of goods to con¬ 
signor plus freight. AIR 1963 All 137 (143) (Pt B) 
(Pr 24). 

-S. 72 — Delay in deliver)' — Consignee whe¬ 
ther can claim open delivery in case of loss or 
damage to goods — Railway agreeing to give open 
deliver)' on certain conditions involving delay — 
Railway if liable for damages on ground of such 
delay. 

A clause in a railway receipt that the claimant 
in case of loss or damage to giods should at the 
earliest give a written statement showing the nature 
of the articles missing or the nature of the damage 
sustained by the consigned goods does not entitlo 
the claimant to claim open the consignment and 
examine it before delivery and it is not wrongful 
on its part to refuse to give open delivery. Where 
the railway administration had gratuitously agreed 
to give open delivery on certain conditions which 
involved delay, the railway administration cannot 
be held responsible for damages on • the mere 
ground that there was delay in making this gratui 
tous open deliver)'. When it is not the plaintiff s 
case that the goods had suffered any physical 
damage during the time when they were in the 
hands of the railway administration between the 
period of their arrival at destination and the time 
when actually open delivery was taken, the plain¬ 
tiff could not even claim damages on the ground 
that even though the railway administration acted 
as a volunteer they were under the law bound to 
act like a reasonable person and take reasonable 
care of the goods which were in their possession. 
21 Ind Cas 448 (All), Rel. on; AIR 1933 AH 477, 
Dist. 1962 All LJ 593: 1962 All WR (HC) 473: 
AIR 1962 All 483 (484) (Pr 10) (DB). 

_S 72 — Carriers's contract — Perishable goods 

- Delay in transit — Risk Note — Effect. See 
Contract Act (1872), S. 55. AIR 1957 All 193 (DB). 

_S. 72 — Open delivery — Right to — Loss 

due to delay in giving open deliver)' at request ol 
consignee — Liability of Railway. 

The railway administration is not bound in law 
to give open delivery on the demand of a consignor. 
Hence, any delay in effecting open delivery in 
pursuance of the wishes of the consignee canno 
make the railway administration liable for any loss 
on account of fall in the market price of the goods. 
n IlJ 772, Rel. on. 1951 All WR (HC) 658: AIR 
1952 All 702 (702) (Pt B) (Pr 3). 

_S. 72 — Delivery of goods — Delay — Negli¬ 
gence of railway — Damages. 

When the consignment reaches the ^stinatinn the 
railway station, then the goods shGoid he de ise e' 
to the consignee within a reasonable time. It 
to the reason that the goods having teen sen 
under a free service delivery memo, the station 
master did not find it possible to connect the goods 
with the Railway Receipt produced by the con 
ciffnee there is a delay in delivery of goods, it u 
the fault and negligence of the railway company 
to have sent the goods in that form. " e ‘ g 
if any loss is occasioned to the consignee n 
count of this deliberate failure to deliver the g 
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in due course the Railway is liable for this loss. 
It is not a case of any remote expectation or re¬ 
mote damages whatsoever. ILR (1957) 9 Assam 
199: AIR 1959 Assam 189 (190) (P4 A) (Pr 6) 
tDB). 

-S. 72 — Liability of Railway — Duty to 

deliver goods within reasonable time. 

Under Sec. 72 the position of the Railway Com¬ 
pany carrying goods for another is that of a bailee. 
It is bound to carry the goods under ordinary 
circumstances within a reasonable time. When 
therefore goods are delivered to the Railway Ad¬ 
ministration for carriage, in the absence of any 
agreement, they should be delivered to the con¬ 
signee within a reasonable time. It has, therefore, 
to be ascertained what was the reasonable time for 
delivery of the goods on the facts and in the cir¬ 
cumstances of a case. AIR 1922 All 324 and AIR 
1933 Oudh 339, Rel. on. AIR I960 Cal 270 (274) 
(Pt A) (Prs 11, 12). 

•-S. 72 — Liability of Railway — Goods reach¬ 

ing destination owing to unreasonable delay after 

institution of suit — Goods badly damaged _ 

Refusal to take delivery — If justified — Right to 
damages. 

The goods reached the destination after the 
institution of the suit and therefore there was no 
question of delivery of the goods when the suit 
was instituted. There was unreasonable delav in 
the carriage of the goods to their destination.' The 
plamtitis agent found upon inspection that the 
goods were badly damaged. He tried to ascertain 
whether there was any possibility of selling them 
in the local market. He discovered that there was 
no purchaser for the goods in that condition. 

Helcl that m these circumstances the plaintiff 
was justified m refusing delivery and could claim 

^orA e Jl S ? h0n fromthe Railway Administration. AIR 
I960 Cal 270 (276) (Pt D) (Pr 23). 

I S *i W , hen executi °n of risk notes is not 

proved liability for delay resulting in loss to the 
plaintiff cannot be said to have been covered bv 
notes. AIR 1954 Hyd 172 (173) (Pt C) (Pr 3) 

T . 72 Scope — Contract of carriage — 

Art /ifife c JL SSe ?* of contract * See Contract 
Act (18(2), S. 5o. AIR 1959 Madh Pra 276 (DB). 

“' Y ( . C ^ act Act (1872) > Ss * 151 > 152 
Liability of Railway to carry goods 

- WhM is - unr '“° n - 

n a ? e J!, a i ility , of RaiI way is that of an ordi- 

Con ( r^ A e > Unde / S \ 151 ’ 152 and the 

contract 1 ,> C - T d "J Ae absence of “ny special 
reasonihlp b °Z d ,0 cany ^ goods within 
r n : JT' What K reasoanble time for deli- 
upm h™ te answered in abstract and depends 
SC ^o^cumstances actually existing in a parti- 

sidered^c Re w 0na . be i. time means tbe time cf, n- 
of the casc^wJf ° 0 u ing t0 ad tbe circumstances 
able delay J'T [ S a PP areal ly unreason- 

stances ?! J* \ Ux6ea of establishing circum- 
the deW ® P^ticularcase which would show that 

with no default UIiav0ldable or had been caused 
wav Afln^ii? 1 r 0r ne 8' ect on the part of the Rail- 
LR* ° R n , itseIf b on Railway. (1866) 

Bombay to 8 Indi ******* booked from 
1950. U e £ dore be ^ ve , en 27th and 28th October, 

Vol 12] d Ratkm marshaIlin g yard 
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on 1-11-1950 but due to heavy congestion at the 
transhipment point the goods could not be moved. 
When the situation at the Ratlam Yard eased by 

15- 11-1950 the bags were moved to Indore on 

16- 11-1950. They reached there on 17th and were 
delivered to the consignee on 18th. 

Held, that in face of the situation existing in 
this case it could not be said that the Railway 
Administration failed to carry out the obligations 
of an ordinary bailee and caused unreasonable 
delay. 1959 MPLJ (Notes) 170. 

in delivery — Consignment 
under Risk Note B-l — Delay not only unexplain¬ 
ed but efforts to get at materials to establish actual 

non-production of relevant 
documents by deliberate act of Railway concerned 

— Misconduct held must be taken to be establish¬ 
ed and Railway could not escape liability under 
terms of risk note apart from the proviso in risk 
note. (’51) 64 MLW 451: 1951 Mad WN 466: 
AIR 1952 Mad 679 (680) (Pt B) (Pr 6). 

--S. 72 (as it stood prior to amendment of 1961) 

— Delay in delivery of goods due to misconduct 
of Railway servants — Consignee entitled to 
damages due to fall in market price on account of 

delay — Word, ‘deterioration’ — Meaning of _ 

Contract Act (1872), S. 161. 

In the absence of an express contract the obliga- 
hon of a carrier is to carry by the usual routes and 
to deliver the goods within a reasonable time. Rea- 
sonable time means what is reasonable looking at 
a !L p c,rcun >£ances of the case. AIR I960 Cal 

Hnn -o f °.T ?V VOrd deter * oraf ion’ used in Sec- 
C ont ‘-, v [ tbe Rai, ". ays Act in Sec. 161 of the 
Contract Act, is wide enough to include deprecia¬ 
te goods ° n 3CC0Unl ° f a fal ‘ Ae P fi « of 

did'ntf^ v eK [l K ' Railway Administration 

tnd the d dil»f 8 ° 0ds "' ithin a reasonab!e time 
and the delay was on account of the misconduct 

„L ,b sm ’ anls ^ tbe Railway AdministraUon and 

there was depreciation in the value of the goods 

as a result of the fall in the market price the 

con Slgnee B entitled to damages on aLunt of 

*“ 1963 0ri ** 

misconduct. De,ay in auryiag consigr > m <mt - If 

cii? elay . 0n L ,b . e part °f the railway to carrv con 
s gnment which is not unreasonable is no^nS 
tion of misconduct. AIR 1935 Cal 811 Rpl i!i 
AIR I960 Orissa 146 (14$) (Pt B) ^ 6) °°* 

m, ° Foms B “ d Z - Mmod. 

w™ e !w tbe ra!Iway adm inistrabon is guilty of 

* P* 4 

to lay down any hard and fast rule by which°SJj 
of doi ”* 

rs-g 

“hrf 954 ffW. Wo AIR 19K Nag 169 DiSS 

Held, in the circumstances of the case tk„. 
could not be said,that the detachment «Ta Si,! 
station of wagons containing consignment 
toes for about two days amounted*) LscondS 
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on the part of the Railway Administration, nor 
could it be held that the trains by which the 
wagons were despatched from that station were 
ordinary slow going trains. AIR 1957 Pat 219 (223) 
(Pt B) (Pr 13) (DB). 

5-A. Refusal to deliver. 

See Note 6. 

6. Misdelivery, short-delivery and non-delivery. 

See also Note 4. 

#-S. 72 and Risk Note, Form B (as it stood 

before amendments of 1949 and 1961) — North 
Western Railway Commercial Manual, R. 900 — 
Word ‘misconduct’ in Form B, Cl. (a) — Meaning 

— Different views mentioned and left unresolved 

— Goods consigned under Risk Note Form B — 

Disregard of R. 900 by Railway Administration— 
Non-delivery—Liability for, or Railway Administra¬ 
tion to consignees — Negligence must necessarily 
be judged in light of circumstances — Circum¬ 
stances of communal disturbances of 1947 — 

Wagons looted by lawless mobs and consequent 
loss of consignments — Railway Administration 
taking care of goods as it would have of its own 
goods — Held, Administration was not liable. 
(1965) 2 SCWR 599: 1965 Pun LR (Supp) 231: 
1965 SCD 831: AIR 1965 SC 1666 (1669, 1670, 
1671) (Pt A) (Prs 6, 10, 11). 

-Ss. 72, 74-C — Contract Act (9 of 1872), 

Ss. 151, 152 and 161 — Circumstances in which a 
consignor can sue for non-delivery — Goods 
despatched at owner’s risk — Damage to goods— 
Negligence — Burden of proof. 

Plaintiff filed the suit for compensation for non¬ 
delivery of 154 baskets of Betel leaves which he 
had consigned from Nellore to be delivered at 
Manmad and Nagpur, on the allegations that some 
of the baskets were not delivered at all and some 
others were sought to be delivered to the consignee 
in a damaged condition and he refused to receive 
them. The trial Court found that though some of 
the baskets were not delivered, the plaintiff tailed 
to prove negligence in respect of the damaged 
baskets. The appellate Court found that the rail¬ 
way was liable to pay compensation for the damag¬ 
ed consignment also. Both the Courts, however, 
dismissed the suit on the ground that the consignor 
could not institute the suit as he had sent the H/K 
in the name of the consignee. Plaintiff preferred a 
Second Appeal to the High Court. 

Held, in cases where the consignor has not 
parted with the title in goods he being the bailor 
can certainly sue for damages the railway company 
which is the bailee. In this case it ,s not dl j 
pute that although the R/R stands in the name of 
consignee it has not been endorsed in his favour 
conveying the title in the goods When it is not >n 
doubt that the title in the baskets of betel leaves 
consigned was with the consignor it 
nor who alone can institute the suit. The consignee 
who has not had any title in goods could not have 
sued in the present Merely be».«e *e «/R 

stands in the name of the consignee without n 

title in goods passing to him, he would not been^ 


held that, assuming that under Section 74-C (2) of 
the Railways Act in cases where there are two rates 
fixed for consignment it has to be presumed that 
the consignment was booked at owner’s risk rate, 
the only effect of it is that the onus would be upon 
the plaintiff to prove that the non-delivery or 
damaged delivery was effected because of the 
negligence of the railway. The initial burden may 
thus lie upon the plaintiff. Nevertheless, the rail¬ 
way cannot be absolved from the responsibility of 
explaining to the Court how it handled the consign¬ 
ment during the transit. (1965) 1 An WR 342: ILR 
(1965) Andh Pra 1250: AIR 1965 Andh Pra 263. 

-Ss. 72 and 57 — Delivery to wrong person — 

Liability of railway company — (Contract Act 
(1872), S. 166). See Railways Act (9 of 1890), S. 57. 
AIR 1959 Andh Pra 331 (DB). 

-S. 72 — Duty of Railway — Delivery of 

goods on forged railway receipt —. Railway’s liabi¬ 
lity. 

A railway receipt is a document issued by the 
railway administration and it is for the administra¬ 
tion to take proper steps to prevent misdelivery on 
forged railway receipts. But even if it were to be 
held that the administration will not be liable in 
the case of a clever counterfeit—a forgery which 
cannot be detected by the use of reasonable dili¬ 
gence and ordinary prudence, the facts must be 
such as to lead to the conclusion that it was im¬ 
possible for the railway employees at the destina¬ 
tion to detect and prevent the practice of such 
fraud. AIR 1957 Cal 573 (575) (Pt A) (Pr 10). 

-S. 72 — Loss of consignment — Onus of 

proof — Goods not delivered to consignee — Con¬ 
signor need not prove how loss occurred—Burden 
lies on baile# to prove non-liability for loss. AIR 
1955 NUC (Cal) 5915. 

-S. 72 — Non-delivery — Refusal to give 

delivery after reweighment — Damages. 

A railway company is under no obligation to re¬ 
weigh the goods before delivery where the identity 
of the goods is not in question and if the consignee 
refuses to accept delivery on that ground, he does 
so at his own risk and is not entitled to claim 
damages for non-delivery. 58 IC 200 (Pat), Foil. 
Case law ref. (’52) 56 Cal WN 217: AIR 1952 
Cal 720 (726, 727) (Pis 2, 4). 

_s. 72 — Goods handed over to City Booking 

Agencv to be carried by train — Goods not reach¬ 
ing destination — Railway administration liable to 
make good the loss irrespective of terms of con¬ 
tract between Bombay Agent and Railway Admini¬ 
stration. 1965 MPLJ (Notes) 56. 

_S. 72 — Short delivery — Right of consignee 

to insist on weighing of goods before taking deli- 
very. 

A consignee has no right to insist that railway 
officer giving delivery should weigh the goods con 
signed and make an endorsement as regards th 
shortage and to refuse to take delivery if the »• 
way officer refuses so to do. The co. gnee should 
take delivery of the consignment in the condi 
in which it is found after givrng notice to th 
delivering officer as to its condor *' “ d 

sSBHks s; 

(Pt H) (Pr 30) (DB). 
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-S. 72 — Consignee's right to demand open 

delivery. 

It is not a right of a consignee to demand open 
delivery. His remedy is to take delivery of consign¬ 
ment in the condition in which it is found and 
then sue the Railway Administration for damages. 
ILR (1947) Nag 335, Foil. 1958 MPLJ (Notes) 
122 . 

-S. 72 — Non-delivery of consignment booked 

on another railway — Consignee writing to Chief 
Commercial Superintendent (Claims) about non¬ 
delivery' and asking for enquiry* — Place of deli¬ 
very, parcel-way-bill numbers with dates, articles 
booked and names of consignors given—When all 
these particluars were furnished there is no warrant 
for the railway authorities asking for certified 
copies of railway receipts. AIR 1961 Manipur 45 
(47) (Pt A) (Pr 7). 

-S. 72 — Risk Note B — Non-delivery, mean¬ 
ing of. 

Non-delivery means failure of the Railway Ad¬ 
ministration to give delivery to the consignee or his 
assignee as required by the contract. It may he 
due to misdelivery, detention, conversion or loss. 
Loss is both to the consignee and the Railway 
Administration and may be due to one or more of 
the several causes such as accident to trains, fire, 
destruction including destruction when the goods 
have perished, short delivery* in cases of bulk con¬ 
signments, and from causes which cannot be locat¬ 
ed. Risk Note B contemplates non-delivery* due to 
loss of the consignment by accident or fire. It may 
as well he due to destruction, the consignment 
having decayed. In the case of perishable goods, if 
the contents of the whole consignment deteriorate 
to such an extent that they become of no value, 
there is a loss of complete consignment. 1955 Nag 
LJ 172: ILR (1955) Nag 45: AIR 1954 Nag 337 
(339) (Pt B) (Pr 7) (DB). 

—Ss. 72 and 77 — “Non-delivery” — “Loss” is 
included — Notice under S. 77 is necessary. 

In the case of a claim for damages for non¬ 
delivery' of goods a notice under Section 77, Rail- 
ways^ Act is necessary. “Non-delivery” constitutes 
loss within the meaning of Section 77. 5 Pat 

106, 49 All 236, 51 All 480, AIR 1931 A]1 135 

n d 733/50 ’ Fo11 -: AIR 1948 Pat 4S, 

Diss. (o2) 1952 Nag LJ (Notes) 145. 

. 8s - 72 > 80 {os they stood prior to amendment 

N 2? B1) T Non -deIivery of goods booked on 
Cm n .? aiKvay t0 be delivered on station of 
cm 5“ way — Cause of action in suit against 

-astern Railway based on loss of goods — Plaintiff 

must atlego or prove loss on Eastern Railway — 

decree on ground of non-delivery alone, held not 
proper. 

Where the failure to deliver is the consequence 

aU i° r c de 5 UcU0n of goods - ft does not finish 

from ,!, aC r° n ? n * hic , h a suit may lie - distinct 
rom a cause of action for loss or destruction. Where 

of “Hon in a suit filed against the Eas- 

booked a 'nn a w respacl , of non-delivery of goods 

at a staK° n Nor ? em Railway and to be delivered 

of °V n the Eastern Railway is based on loss 

the old 8 ° 9 ?;- U “ ” ecess , ary for the plaintiff under 

- fa order t° nS 7 ? and 80 t0 al,e 8 e and prove, 
rder to succeed against the Eastern Railway, 


that the loss had taken place on the Eastern Rail¬ 
way and a decree against the Eastern Railway on 
the ground of nun-deliverv alone, cannot be 
sustained. AIR 1961 SC 725, Rel. on. AIR 1964 
Pat 4S6 (4 SO) (Pr 5) (DBk 

-S. 72 — Misconduct or negligence — Short 

delivery — Railway not disclosing how it dealt 
with consignment between two stations where it 
was found in pilfered condition — Adverse in¬ 
ference must be drawn against railway. AIR 1937 
PC 152, Rel. on. AIR 1960 Pat 111 (112) (Pt C) 
(Pr S>. 

-Ss. 72, 75 — Misdelivery* — Negligence of 

railway servants — Effect — (Contract Act (1S72), 
Ss. 151, 152, 1G1). 

Ii» the absence of any special contract between 
the parties limiting the liabilities of the carriers 
under S. 72 of the Railways Act, the railways are 
bailees for the goods consigned to them by the 
consignor for being carried from one railway 
station to another and are as such responsible for 
the loss, destruction or deterioration thereof under 
Ss. 151, 152 and 161 of the Contract Act, 1872. 
Misdelivery is also a loss under certain circum¬ 
stances, for instance, when the railway authorities 
deliver the goods to some persons not entitled to 
receive them, and arc unable to trace them out, 
when required to do so in order to deliver them 
to the real owners. 

When a railway receipt is produced, for taking 
the delivery of the goods, it is the duty of the 
pared clerk to compare the entries on the railway 
receipt with those in the Delivery Books. Where 
the parcel clerk without comparing these carefully 
gives delivery of the goods to the person produc¬ 
ing the railway receipt on behalf of the consignee 
and the entries in the receipt do not tally with 
those in the book he ought not to deliver the 
goods to the bearer of the railway receipt on the 
strength of such a railway receipt. 

That whole gamut of facts concerning the con¬ 
duct of the railway authorities from the station 
to "here the goods were booked to the station to 
which they were rebooked and misdelivery given, 
must lie taken into consideration in arriving at the 
correct conclusion on the point as to whether or 
not there was negligence on the part of the bailees, 
name y, the railway concerned, or their sen-ants. 

Held, that the misdelivery of the goods has been 
he direct result of this negligence causing loss to 
the consignor (who was also the consignee) who 
was therefore, under the law entitled to hold the 
Railway ^ithont.v responsible for the price of the 
goods which he had lost. ILR 37 Pat 1355- AIR 
j“ 9 (D P « 33 ' WO, 3«) (P, A) (P„s“'s,™ 

——S. 72 — Risk Note A confers- exemption from 
liabihty only in respect of the conditions of goods 
at the time of delivery at destination — It does 
not confer immunity in a case of total non-delivery 
o^goods. AIR 19ol Pat 3S2 (3S3) (Pt A) (P r § 

V 2 "7 Consignment under Risk Note A — 
Loss of goods due to looting at destination — 
p on^ehvery — Liability of Railway _ Burden of 

Under Sec. 72, Railways Act, the responsibility 

S l5l7nd ?S m r ra ! 0n ° f a btuke 

as. 151 and 152, Contract Act. The railway must 
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take such care of the goods as a man of ordinary 
prudence would take of his own goods of the same 
quality and value under similar circumstances. The 
loss or damage of goods entrusted to a bailee is 
prima facie evidence of negligence and the burden 
of proof, therefore, to disprove negligence lies on 
the bailee and this burden lies also on the Railway 
Administration in the absence of special circum¬ 
stances to the contrary. 

Where a consignment of goods under Risk 
Note A was looted at the destination by an unruly 
mob under circumstances over which the Railway 
Administration had no control and there was no 
proof of negligence on the part of the railway, it 
was held that the railway could not be held liable 
in damages for non-delivery of the goods. ILR 28 
Pat 621: AIR 1951 Pat 3S2 (3S4) (Pt B) (Prs 6, 8) 
(DB). 

•-S. 72 — Responsibility of Railway for non¬ 

delivery, extent of, indicated — (Contract Act 
<1872), S. 160». AIR 1953 Punj 184 (185) (Pt A) 
(Prs 9, 10) (FB). 

_S. 72 — Loss due to misdelivery on forged 

railway receipt — Liability of railway. 

There is no express provision in the Railways 
Act exempting the railway administration from 
liability on account of misdelivery. Misdelivery can 
only be pleaded under the general head loss under 
Sec. 72 of the Railways Act and in order to prove 
loss, the railway must prove not only that the mis¬ 
delivery was effected in spite of reasonable and 
due care but it must also prove that it could not 
trace out and recover the goods in spite of due 
care. Where the misdelivery was the resul of the 
absence of the exercise of reasonable and due care 
by the railway administration, and the railway 
administration did not exercise due and reasonable 
care in taking proper steps to trace out and recover 
the goods when within a very short period of mis 
delivery it came to know that the railway rec p 
on the basis of which the deliveries were effected 
were forged documents, and when h artj 

goods was traced in the possession oftheperon 
who took delivery on the forged receipt, noth, g 
had been brought on record to show as to whetlK 
the railway pursued the alleged ch dj t0 

the criminal proceedings or u civil it 

recover the goods or the ■sab-proce : eds ^hereof J 

cannot reasonably be held a discharge 

acted with clue care andl jgjj and (1870) 

of its duty as a bailee. ( * -- - 7 Dist i n guished. 

is m sfe - - 

lity. AIR 1955 NUC (Raj) 312 (DBJ. 

7. Deviation from route. 

o 72 75 - Goods despatched under risk 
-5s. 7 A . ,0 . . . _ Effect on liability 

{ ° r l0SS ' 

Every perron X 

“SrfAe —1 “' diW co “ se 

to the place of delivery. 


If a carrier deviates from the usual route and 
the goods are lost, even by inevitable accident, he 
is liable; for under such circumstances the loss is 
traced back through all the intermediate causes to 
the first departure from duty. 

The risk notes which consignors execute are 
available only for the booked or usual route and if 
there is any deviation from the route, the railway 
administrations cannot rely upon them for the pur¬ 
pose of reducing their liability. 

When owing to deviation a risk note becomes 
unavailing, the statutory liability under Sec. 72 is 
restored. But the exemption from liability under 
Sec. 75 is a statutory exemption and not an exemp¬ 
tion granted under any special contract such as 
that contained in a risk note. The provisions of 
Sec. 72 are subject to Sec. 75. It follows that even 
if there be a deviation from the usual or booked 
route the railway administration would be entitled 
to claim the protection of Sec. 75. 1950 All LJ 
625: ILR (1951) 2 All 249: AIR 1950 All 543 (548) 
(Pt B) (Pr 10) (DB). 

-S. 72 — Route changed — Suit for damages 

— Existence of Risk Notes in Forms A and B 
makes no difference. AIR 1955 NUC (Bom) 5858 
(DB). 

-S. 72 — Deviation from route — Effect on 


immunity from liability of Railway. 

Where the railway deviates from the route by 
which it professes to carry the goods and the devia¬ 
tion was not imperative, the railway administration 
forfeits the protection afforded to them by Risk 
Notes A and B. AIR 1950 All 543, Foil. 1959 
MPC 341: 1959 MPLJ 701: 1960 Jab LJ 985: AIR 
1959 Madh Pra 276 (280) (Pt G) (Pr 28) (DB). 

_S. 72 — Contract exempting railway from 

liability during transit — Deviation from ordinaiy 
rou tc — Railway if and when forfeits exemption 

_ Overcarriage on same route of wagon containing 

consignment — If amounts to deviation. 

When the contract is to relieve the railway trom 
liability for loss, damage, delay or detention ot or 
to such goods during transit, the exemption is only 
from liability during the transit. Where the railway 
deviates from the ordinary route by which it pro¬ 
poses to carry the goods and the deviation is not 
imperative, the railway administration forfeits too 
protection afforded to them Every customer dol¬ 
ing with the railway is bound not only bv toe ordi¬ 
nary route but also by the ordinary train arrange¬ 
ments according to which it professes to cany. 

At the destination station, F, the wagon contain 
ing consignment was detached. At that s a 
there were 3 lines only. On arrival the good l ram 
in which suit consignment was 
be allowed to stay there for a long tone since ^ 

that time two passenger trams were o «re- 
and another goods train was also to corneal ^ 

fore the goods train carrying suit cons 8 x. 

ordered by Controller containing 

station B on the same line._ The a 

the consignment was sent to T 
suit for damages for short delivery; ^ 

Held that the over-carriage by dir « t 0 

wagon ’containing the ^^^SS^for fixing the 

B ““‘i, r'fT <» 

TH™ 0. ordinary I* 
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arrangements. ILR (19G3) Cut 459: 29 Cut LT 
527: AIR 19G4 Orissa 82 (83) (Pt A) (Prs 4, 5). 

_$ 72 (prior to amendment in 1961) — Devia¬ 
tion — Negligence — Goods damaged during 
transit due to deviation of route and transfer of 
wagon — Railway Administration, held liable for 
loss. 

If the goods are taken across a different route, 
and loss is incurred by the consignor, the carrier 
that is, the railway, is responsible. When the con¬ 
tract is to relieve the railway from liability for loss, 
damage, misconveyance, misdelivery, delay or 
detention of or to such goods during transit, the 
exemption is only from liability during the transit 
and when once the goods are diverted from that 
route the protection ends; change from ordinary 
route therefore puts an end to the protection. 

Certain goods made of cement (Asbestos Cement 
Sheets) were consigned on 16-3-1958 from station 
A on Central Railway to station B on S. E. Rail¬ 
way. The goods were carried over to another 
station on Central Railway, where the goods were 
unloaded and reloaded in another wagon. On 17-7- 
1958 at station B the goods were unloaded in ? 
damaged condition. Even after the goods reached 
the station of destination the goods could not be 
traced for about a month and a half, and no deli¬ 
very was given to the plaintiff although his godown 
cleric was presenting the Railway receipt at short 
intervals for taking delivery. Open delivery was 
refused. Plaintiff refused to take delivery. It was 
admitted that the goods were damaged during 
transit due to deviation of the route and transfer 
of the wagon. In the suit for damages: 

Held, that it was a clear case of negligence. The 
Railway Administration was responsible for con¬ 
sequential damages due to deviation from usual 
route Held, further, that the goods being com- 
p etely damaged it was a case of total loss to the 
plaintiff. (Ss. 72 to 78-B substituted for Ss. 72, 
72-A, 73, 74, 74-A, 74-B, 74-C, 74-D, 74-E, 75, 
76, 77 and 78 by the Amendment Act (39 of 1961) 
with effect from 1st January, 1962). 29 Cut LT 
647s AIR 1964 Orissa 34 (35) (Prs 6, 7). 


8. Theft. 

. 72 "7 note — Goods train carrying 

*vagon containing goods in question, stabled at 
S '° Ttl ' V ^ crc there was no arrangement for safety 
-- Thefts in wagons — In spite of reports of 
Mahon-master, Watch and Ward not supplied — 
Subsequent looting — Misconduct and negligence 
of railway authorities, held established. 

. « e W» on hots that no inference could be drawn 
Wat the goods in question were not removed by 

S, uT e . the . Ioo,in 8 s(arted - The circumstances 
estabhshed m this case led clearly to the con¬ 
clusion that the Railway Administration and its em¬ 
ployees were guilty not only of negligence but of 
v m . pr °Pf conduct within the meaning of the 
5X M 0t f‘ 1116 word ""'“conduct" as used in the 
Roil,,. . exec "ted under the provisions of the 
dim* L Ct fa c * udec * culpable negligence and con- 
183? Inti'T improper and undesirable. AIR 
fflO 1961 AU L J 796: 1961 All WR 

^(DBh' m 1 03 M 134 (136 * 137) (Prs 10 * 17 > 


-S. 72 — Loss due to shortage by theft —• 

Execution of risk notes 'A’, ‘B’ and C’ — Effect. 

A consignment of 153 bags of biri tobacco was 
booked under Risk Notes A, B and C. At the 
time of taking delivery the consignee found that 
tv.o complete bags were missing and nine bags wero 
cut thus involving certain shortage cf goods. Ho 
sued the Railway for loss due to the shortage. 
The Railway denied the liability' on the ground 
that the loss was due to theft by outsiders and 
also because of the execution of the Risk Notes A, 
B and C. It was found that the story of theft 
by outsiders was not substantiated and that tho 
goods were securely and not defectively packed. 

Held, that (1) In Risk Note C no indemnity ij 
given in case of loss as distinct from cases of des¬ 
truction, deterioration or damage. Again, tho 
destruction, deterioration or damage against which 
indemnity is given thereby must arise by reason 
of the consignment being conveyed in open wagons 
in transit. The Risk Note C did not protect tho 
railways here as it was a case of loss which did 
not arise from the goods being carried in an 
open truck. 

(2) The Risk Note 'A* also was of no assistance 
to the Railway as the loss did not arise from the 
initial condition of the goods at the time of book¬ 
ing or to "defective packing”. AIR 1950 Cal 394, 
Referred. 

(3) Further existence of Risk Note 'A* did not 
disentitle the consignee to plead that the goods 
were not defectively packed. 32 Cal \VN 53 and 
Civ. Case No. 624 of 1946, D/-15-4-1947 (Cal.), 
Disting. 

(4) The relevant note of defect being “old, 
weak contents dropping”, such defect, even if it 
existed, could not explain loss of complete bags 
or cutting of bags and was, therefore, insufficient 
to protect the Railways. AIR 1931 Cal 489, Dis¬ 
ting. 

(5) As the goods were not defectively packed* 
the Railway was not protected under any of tho 
proviso in Risk Note B. 

(6) As “defectively packed” does not necessarily 
mean “not packed according to the instructions 
laid down in the Tariff” and as the Tariff Rules 
and their existence or non-existence are matters 
within the special knowledge of the Railway 
authorities, the mere execution of the Risk Note 
‘A' does not necessarily change the onus under 
the proviso to Risk Note 4 B\ AIR 1952 Cal 2S5 
(280, 2S7) (Prs 6 to 12). 


9. Theft from running train. 


• -Ss. 72 and 77 (before its amendment by 
Acts 56 of 1949 and 39 of 1961) — Consignment 
sent under Risk Note T — Non-deUveiy — Suit 
lor damages — Duty of Railway to disclose how 
consignment was dealt with in transit — Extent 

i ~ aV 1 * t0 mak « full disclosure — Effect — 
plaintiff when required to prove misconduct—Evi¬ 
dence Act (1872), S. 114 (g). 


yucrc me consignor or the consignee brings 
suit tor compensation for non-deliveiy of good 
evidence has to be led by the Railway in the fin 

KT t0 subs j anb ' at ® the disclosure which migf 
I, V ?^ en ™ de before the litigation or whic 

rtlliT ,u Een . mada ® fa® written statemer 
m reply t0 fa® su »h When the Railway Adminii 
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tration has given evidence in proof of the disclo¬ 
sure and the plaintiff is not satisfied with the dis¬ 
closure made in the evidence, the plaintiff can ask 
the Court to require the Railway to make further 
disclosure telling the Court what further 
disclosure he wants. It is then for the Court to 
decide whether the further disclosure desired by 
the plaintiff should be made by the Railway, and 
if the Court decides that such further disclosure 
should be made, the Railway has to make such 
further disclosure as the Court orders it to make. 
If the Railway fails to take the opportunity so 
given to satisfy the demands of the plaintiff, en¬ 
dorsed by the Court, the Railway would be in 
breach of its contractual obligation of disclosure. 
It is at this stage, therefore, that the Railway can 
be truly said to be in breach of its contractual 
obligation of disclosure. 

Even though there may be a breach of the obli¬ 
gation to give full disclosure that does not, how¬ 
ever, mean that the Risk Note Form ‘Z’ or Form 
‘B’ can be ignored and the responsibility of the 
Railway fixed on the basis of S. 72(1) as a simple 
bailee. If the Railway does not produce the evi¬ 
dence desired by the plaintiff in the suit even 
though the request of the plaintiff is endorsed by 
the Court, the effect of such breach is not that 
the risk note is completely out of the way, the 
reason for this being that the consignor has 
already taken advantage of the reduced rates and, 
therefore, cannot be allowed to ignore the risk 
note altogether. But where there is a breach by 
the Raffway of the obligation to make full disclo¬ 
sure, the Court may more readily infer miscon¬ 
duct on the part of the Railway or its servants or 
more readily presume S. 114 (g) of the Evidence 
Act against the Railway. AIR 1937 PC 152, Ex¬ 
plained and Rcl. on. Thus, where in a suit by the 
consignee, he never tells the Court after the evi¬ 
dence of the Railway is over that he is not satis¬ 
fied with the disclosure and that the Railway be 
asked to make further disclosure by producing 
further evidence, it cannot be said there was any 
breach by the Railway of its responsibility to 
make full disclosure. In the circumstances the 
risk note would still apply and the Court would 
have to decide whether misconduct on the part 
of the Railway can be fairly inferred from the 
evidence produced by it. If the Court cannot 
fairly infer misconduct from that evidence, the 
burden will be on the plaintiff consignee to prove 
misconduct. 

Held, on the facts that there was no evidence 
on behalf of the consignee to prove misconduct 
on the part of the Railway servant and as mis- 
conduct could not fairly be inferred from the evi¬ 
dence produced on behalf of the Railway, the 
suit must fail. AIR 1959 Pat 202, Reversed. 
(19G5) 3 SCR 145: ILR 45 Pat 599: AIR 19Go 
SC 1755 (1760, 1761, 1763) (Pt B) (Prs 13, 15, 
16 , 20 ). 

£_S. 72 (as it stood before amendments of 

1949 and 1961) — Loss of many consignments on 
account looting of wagons — Wagon containing 
appellant’s consignment not proved as looted — 
Held, Railway Administration was liable tor non- 
delivery of appellants consignment See Evidence 

Act (1872), S. 3, ‘Proved. AIR 19Go SC 1G6G. 

_S. 72 _ Theft in a running train — Liability 

of Railway. 


The liability of the Railway as a carrier of 
goods is the same as that of a bailee under Ss. 152 
and 161, Contract Act and if in spite of the neces¬ 
sary precautions, namely, sealing and reverting of 
a wagon, a theft takes place in a running train, 
the Railway Administration cannot be liable for 
the loss. AIR 1955 Ajmer 5 (5) (Pr 10). 

•S. 72 — Theft in running train — Liability 


of Railway — It is no higher than this that he is 
bound to take the same care of property entrusted 
to him as a reasonably prudent and careful man 
would be expected to take of his own property of 
like description under similar circumstances — 
Obligations include taking reasonable precautions 
to obviate natural and incidental risks involved 
and also taking measures for protection of pro¬ 
perty — Responsibility of Railway Administration 
is that of bailee — Railway making full disclo¬ 
sure of attendant circumstances — Then plaintiff 
must show want of due care — When no full dis¬ 
closure is made, plaintiff can ask to draw pre¬ 
sumption against Railway — Plaintiff’s goods 
securely locked in wagon — Adequate arrange¬ 
ment for care and protection — Theft taking 
place under cover of night in running train — No 
delay in detection of theft — Matter reported to 
higher authorities — Railway held took reasonable 
care — (Contract Act (1872), Ss. 151 and 152)— 
(Evidence Act (1872), S. 100). AIR 1955 NUC 
(Assam) 3640 (DB). 

-S. 72 — Conversion — Test. 

In order to determine whether there was con¬ 
version of goods the test to be applied is not 
merely to see whether there was failure to return 
the goods. It must also appear that there was 
intention to keep the goods in defiance of the 
plaintiff. Detention is not conversion unless there 
is an adverse claim. A carrier who on demand 
being made states that he would not return the 
goods because they were looted while in his pos¬ 
session cannot ipso facto be said to have been 
guilty of conversion. 56 Bom LR 150: AIR 1954 
Bom 297 (300) (Pt D) (Pr 14). 

_Ss. 72 and 74-D — Theft of goods from run¬ 
ning train — Railway Company is not hound to 
give evidence as to how consignment was dealt wi® 
even when train was in motion. Guard of the 
train deposing that train did not stop at any place 
till the station where loss was discovered — 
testimony amounts to sufficient evidence by Rail¬ 
way as to how consignment was dealt with till “ 
was found missing. See Railways Act ( 18 ^;, 
S. 74-D. 19G1 Jab LJ 1339. 

_S. 72 (prior to amendment in 19G1) — 

in running train — Liability of Railway —■ 

— Degree of care necessary on part ot nauwar 

— Proof. 

The liability of the Railway under S. 72 of the 
Railways Act for the loss of goods entrusted to' 
for carriage is governed by S. 151 of the C 
tract Act and is like that of a bailee who is bound 
to take as much care of the goods entrusted to » 
for carriage as a man of ordinary prudcnce would, 
under the circumstances, take care of h o^ 
goods of similar nature and value. The habiW 
of the Railway is not confined to close "'ago 
alone. It equally extends to open wagons so that 
the Railway cannot disown the liability by co 
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tending that the goods were loaded in open 
wagons. 

In a suit for damages for loss of steel plates 
booked for carriage and loaded in open wagons, 
the Railway denied the liability on the ground 
that the loss was due to an organised theft in the 
running train and was beyond the control of the 
Railway Administration. The evidence showed that 
as soon as the theft had been committed, the 
guard of the train had brought it to the notice of 
the superior authorities requesting for action to 
prevent any further incident, but no action was 
taken even to inspect the wagons which were tam¬ 
pered with, in order to ascertain the loss. Further, 
the goods recovered by the police as a result of 
investigation did not tally with the goods consign¬ 
ed to the plaintiff. 

Held, that there was no evidence that the Rail¬ 
way Administration was diligent in taking that 
amount of care which they should have taken 
under the statute, and under the circumstances 
the loss could not be attributed to the theft. The 
Railway was liable for the loss. 7G Mad LW33I: 
(1964) 2 Mad LJ 329: ILR (1963) Mad 1175: AIR 
1963 Mad 394 (394, 396, 397) (Pt A) (Prs 4, 7, 9) 
(DB). 

-—S. 72 — Measure of liability — Goods lost 

by organised raid by thieves and by looting _ 

Liability of Railway Administration. 

Where not merely a large-scale and organised 
raid by thieves occurred, but the open wagon con- 
taining the goods was looted by the thieves, no 
general proposition can be laid down that a fact 
of this kind should be proved by direct evidence 
by the Railway Administration. The Administra- 
tion is entitied to plead that the fact could be 
established by circumstantial evidence also. The 
Railway Administration would not be guilty of any 
neglect if this is established. 

The criterion in S. 151 of the Contract Act of 
the care that should be taken by a man of ordi¬ 
nary prudence, under similar circumstances, in res¬ 
pect of his own goods, does not imply any heroic 
measure of responsibility, or conduct. (1961) 1 Mad 
LJ 348: 1961 Mnd WN 128: 74 Mad L\V 320: 
AIR 1961 Mad 398 (399, 400, 401) (Prs 4. 8, 9, 


'• 72 (Prior <0 amendment in 1961) — Good: 
on railway wagon looted during disturbances afte. 
death of Potti Shriramulu in connection with for 
mahon of Andhra Province — Court can toki 
judicial notice of disturbances — But Railway no 
absolved in absence of proof that wagon in whicl 
consignment was kept was looted. 

In a suit filed by a consignor for recovery of the 
p P c ,f °n 8 .?° ds lost in transit while in the custodj 
? , e , Hanway Administration, the Court can take 

™ al . n ° tice of 016 ri0,s and disturbances, that 
took place in several parts of the Andhra terri- 
r°ry consequent on the fast and death of Pott 
hnramulu in connection with the formation ol 
Andhra Province. The Railway Administrator 
21 esca P e lability only if they car 

conL r ,£ c mi f ing goods were lost in the 

dun- „“a e said riots and not due to miscon- 
there ** ^ of the RaUwa >' staff. Where 
EiV 0 ®? dence t0 show that the wagon, in 
fev tL ~ consignment was kept, was looted 
BiOb, the Railway Administration cannot be 


absolved from its liability'. ELR (1962) Cut 395i 
AIR 1963 Orissa 66 (67) (Pt A) (Prs 4, 5) (DB). 

10. Looting. 

See Note 9. 

11. Accident. 


-S. 72 — Negligence — Wagon catching fir® 

— Origin of fire not attributable to any fault on 
part of Railway — Railway servants immediately 
isolating wagon and fighting fire with extinguishers 
and buckets of water — Salvage of goods not pos¬ 
sible — Railway authorities held were not negli¬ 
gent. ILR (I960) 2 Cal 597: /UR I960 Cal 458 
(462) (Pt E) (Pr 22). 


-S. 72 — Risk Notes ‘B’ and TI* — Loss by 

fire — Liability of Railway Administration — Bur¬ 
den of proof — (Evidence Act (1872), Ss. 101- 
103). 

Under the Risk Note Forms ‘B’ and ‘H’ now in 
force, the Railway Administration will be mado 
liable in case of loss, by fire provided that it was 
due to the misconduct of their officials. To 
bring the case within the exception clause, it is 
for the Railway Administration in the first in¬ 
stance to show that there was loss by fire. As 
soon as that is established, the onus shifts to tha 
plaintiff to prove misconduct. But when the Rail¬ 
way Administration witnesses are proving that 
there was a fire which was the cause of the des¬ 
truction or loss leading to non-delivery either of 
the whole or part of the consignment, the plain¬ 
tiff-claimant gets the opportunity to cross-examino 
such witnesses and place before the Court mate¬ 
rials which may or may not ultimately discharge 
the onus which lies on the plaintiff. The Railway 
Administration as a bailee is primarily liable for 
the loss but it may exonerate itself under certain 
circumstances. It may place materials before the 
Court to make it believe that the wagons in 
which goods entrusted to it had been so loaded 
with ordinary' care caught fire. As soon as the 
Court is so satisfied, the onus is placed on the 
plaintiff. Where the Administration has not 
placed any such material before the Court, the 
plea of destruction by fire cannot be held to be 
proved. (1956) 60 Cal WN 679. 


uue io nre 


juuiucu ui pivu* 


— (Contract Act (1S72), S. 151). 

Where it is found that the roof of the wagon 
in which the consignment was loaded contained 
holes and a gap of 4 inches even before the goods 
were destroyed by fire, it is for Railway Adminis- 
nation to explain through their servants as to the 
existence or otherwise of the holes and gaps on 
the roof of the wagon, whether such holes wens 
the result of the fire, or they could have been 
there prior to the fire. There was no duty cast 
on the consignor to elicit this information from 
Jose witnesses when the report of the Commer¬ 
cial Inspector of the Railway was entirely in theii 
favour. AIR 1955 NUC (Mad) 85. 

Gt ° S ? ne sl'gcnce or misconduct — 
Z \ S ° Ut T ° pen *ucks loaded 

tT at - Wa -' S ‘ d , e Statkm due to sparks from 
Je engine in April — No water available any- 

and tak^no^ > Engine driver loosening engine 
and taking it to safe distance — No gross neali- 

gence or misconduct on part of Railway servtmti 
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so as to make Railway Administration liable for 
loss. 19G0 BLJR GG9: AIR 19G0 Pat 4S9 (497) 
(Pt F) (Pr 15) (DB). 

-Ss. 72, 76 — Loss of goods by accidental fire 

— Negligence of Railway — Burden of proof. 

The responsibility of the Raiway Administration 
is that of a bailee. Loss or damage to goods en¬ 
trusted to a bailee is, priina facie evidence of negli¬ 
gence on his part and the burden of proof to dis¬ 
prove negligence lies on him. 

Where the evidence showed that the goods were 
lost by an accidental fire over which the Railway 
had no control and, in that regard, the finding of 
the Court was that the Railway Administration 
took all possible steps to extinguish the fire and 
that they were not negligent: 

Held, that the Railway Administration had dis¬ 
charged the burden of proof. AIR 1918 Cal 892 
(2), Rel. on; AIR 1953 Nag 169, Distinguished. 
1957 BLJR 199: AIR 1957 Pat 325 (326) (Pr 8) 
(DB). 

12. Fire. 

See Note 11. 

13. Misconduct. 

.-S. 72 (prior to its amendment In 1961) — 

Risk Note In Form B — “Misconduct” in — 
Meaning of — Care which railway authorities 
must take when goods are carried at owners 
risk — Perishable goods — Delay in transit 
resulting in damage to goods — Wagon carrying 
perishable goods reported sick on the way — 
Negligence in not carrying out minor repairs 
with greatest possible despatch — Railway 
authorities held guilty of misconduct. 

Held, on facts that the omission of the rail¬ 
way authorities to take reasonable and prompt 
steps to put the wagon in question on the rail 
road after the necessary repairs amounted to 
misconduct on the part of the railway and it 
was not right to say that no blame could come 
on the railway authorities, because there was 
no evidence on record that they had intended 
to harm the consignor. 

There are two criteria in considering the 
question as to when misconduct is established: 
(1) the intentional doing of something which 
the doer knows to be wrong and (2) which he 
does recklessly not caring what the result 
would he. Thus an act which a person does 
recklessly not caring what the result would 
be is also misconduct. Doing of a positive act 
or omission to do an act which a person is 
duty bound to do stand on the same footing. 

The word “misconduct” as used in the risk 
notes executed under the provisions of the Rail¬ 
ways Act included culpable negligence and con¬ 
duct which was improper and undesirable. 

The carelessness and the negligence shown by 
the railway authorities in the instant case m 
not undertaking the small repairs to the wagon 
In question with the greatest possible despatch 
as soon as it was reported sick and particularly 
when the railway authorities knew that it con¬ 
tained perishable goods for onwards despatch to 
Bombay shows that they were not only acting 
negligently but improperly m the circumstances. 
Even though the goods may be carried by the 
railway at the owner's risk, it does not mean 
that the railway administration can do any¬ 
thing with the goods and not take proper care 
so that during the transit they do not get 
damaged. 


To establish misconduct, it is not necessary 
to prove that the act complained of or the 
omission complained of was done intentionally 
or with deliberation to cause harm. That ele. 
ment would be necessary to be established when 
a party is to be held guilty of “wilful” miscon¬ 
duct. In the risk note Form B, the railway 
authorities are liable if misconduct is establish¬ 
ed. It is not necessary for the consignor or 
consignee to establish “wilful” misconduct. AIR 
1963 All 134, Foil. AIR 1963 All 137 (140, 141, 
142) (Ft A) (Prs 14, 15, 16, 18, 20, 21). 

-S. 72 — Misconduct or negligence — Inabi¬ 
lity to provide locomotives for hauling goods. 

If the railway is unable to provide locomo¬ 
tives for hauling the goods accepted for transit 
this cannot be said to be a cause which was 
not within the control of the railway and the 
railway is guilty of misconduct or negligence. 
ILR (1957) 1 All 450: 1957 Ail U 150: 1957 Ail 
WR (HC) 142: AIR 1957 All 259 (260) (Pt B) 
(Pr 8) (DB). 

-S. 72 — Suit for damages — Misconduct — 

Failure to make marks on consignments—Failure 
amounts to dereliction of duty on part of Rail¬ 
way senants. AIR 1955 NEC (Bom) 5856 (DB). 

-S. 72 — Risk Note A — Misconduct — 

Whether there has been misconduct depends 
upon facts of each case — Use of wooden 
topped wagon to carry tobacco leaves during 
monsoon is negligence amounting to misconduct 

— Note A cannot be used as shield. AIR 1955 
NUC (Cal) 5904 (DB). 

-S. 72 (1) — “Misconduct" — Wrong Infor¬ 
mation by railway servants. 

Where the plaintiff's brokers were daily in 
touch with the Railway servants, but they were 
not informed about the arrival of the consign, 
ments and consequently there was delay on the 
part of the plaintiff in taking delivery: 

Held, that this amounted to misconduct on 
the part of the railway sen-ants. (1957) MPLJ 
294: 1958 MPC 459: ILR (1957) Madh Pra 253: 
1957 Job U 550: AIR 1957 Madh Pra 114 (115) 
(Pt B) (Pr 4) (DB). 

-S. 72 — “Misconduct" — Wagons contain¬ 
ing kegs of hydrosulphatc of soda eatchlng fire 

— Fire extinguished by water and not by sand 
or gas — If misconduct — Railway, If respon¬ 
sible for damages. 

Misconduct is not necessarily established by 
proving even culpable negligence and it is some¬ 
thing opposed to accident or negligence, and is 
the intentional doing of something which the 
doer knows to be wrong or which he does 
recklessly, not caring what the result may be, 
ILR GO Cal 996, Rel. on. 

Held, that the use of water to extinguish the 
fire of wagons containing kegs of hydrosulphate 
of soda, the less desirable method as compared 
to the use of gas and sand, was only an error of 
judgment, in an emergency, in an honest at¬ 
tempt to put out the fire quickly when no sand 
or gas was immediately available and will not 
amount to misconduct or recklessness and entitle 
the consignor of the kegs to claim damages 
for spoiling the kegs due to the use of J va ‘ er « 
from the Railway. It is a case of one honest 
party, the consignor, being saddled with loss by 
an accidental fire, claiming the loss from 
another honest party, the railway administra¬ 
tion, who put out the fire in one of the known 
ways, though it was not the best way, owing 
to some error of judgment and negligence 
Here, the railway administration did not ao 
anything which it knew to be wrong, or do any¬ 
thing recklessly not caring what the result wouUJ 
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be. AIR 1955 Mad 274; (1955) 1 MLJ 157, Rel. 
on. 70 Mad LW 1035: 1957 Mad \VN 692: (1957) 
2 Mad U 620: ILR (1958) Mad 337: AIR 1958 
Mad 179 (180) (Pr 4) (DB). 

-S. 72 — Risk Notes A and Z — Liability 

of Railway arises on proof of misconduct — 
Consignment • of turpentine drums — Danger 
labels not put on wagons — Whether miscon¬ 
duct — Wagon catching fire — Fire tried to be 
put out by pouring water — Whether miscon¬ 
duct — Negligence and misconduct — Negli¬ 
gence proved — Railway Is not entitled to 
freight charges and cost — (Contract Act (1872), 
Ss. 151 and 152). 

Where drums of lurpenline are consigned by 
railway at owner's risk afler executing Risk 
Notes A and Z, and drums are destroyed by 
•he wagon catching fire while standing at mid¬ 
station on the way, the railway is liable, if it 
is shown that the destruction of goods was due 
to the misconduct of the railway administration 
or rather their servants. The bailee’s liability 
under Sections 151 and 152 of the Contract Act, 
arising from mere negligence not amounting to 
misconduct, cannot be fastened on the railway 
authorities, because the goods are not carried at 
railway risk, but at owner’s risk, and are also 
defectively packed. 

A distinction has to be made between damages 
claimed for the loss of the goods destroyed by 
Are. and the frieght claimed to be refunded in 
respect of the goods which could never be 
delivered because of that fire and the Railway's 
negligent acts. Of course, the question of costs 
is a third thing not connected with the othei 
two and depending on various considerations. 

Misconduct is something different from mere 
negligence. There must be firstly proof of some 
wrong conduct and. secondly, proof that the 
destruction of the goods arose os a result of 
such wrong conduct. Some cases of reckless 
conduct and even gross negligence may very 
?„ e J j fo » Wl *h ,n the frontiers of misconduct as, 
;° r . in ?. , . a . nce : eoods on the top of the 

I,“PJ ,ke .. fnstenm * «ns on the top), instead 
of inside the wagon or putting inflammable and 
dangerous goods, like petrol or kerosene or 
turpentine, in wooden wagons against R. 3 of 
R„i • ’ Appcn 1 d,x A of ,hc Indian Railways Act. 

leading rV b , SCnC .- of p , r00f of misconduct 
leadmg to destruction or loss of goods, the 

ftr'jh c “nnot recover damages for goods 

SSnl 2T d «r° r ] °v' ' h0UCh bccnusc of ,he 
various acts of negligence not amounting to 

misconduct, as defined, the defendants may lose 

tocir ngM ,o claim the freight charges; and 

also the costs of the action. 

The failure of goods clerk at the starting 
5 a, ' on t0 describe the goods as turpentine and 
dangers and to affix danger labels to the 

by rK n, , e , nti ? e d " uns ns required 

frampd e ..«3 f „ Ch, I Appendix A, of the rules 

amoimt ,h * J ndian ? ailwa V» Act. will not 

SJSS 1 , misconduct and especially to mis- 

when thprl ^’ nE *° -'i 16 flre ' and destruction 

shunlina [ a n °. ev,dcnce ,h «‘ «hat caused loose 
nnling leading to the breaking out of the fire. 

Are wen. pcrsons w , ho tr 'cd to put out the 
pronertie. pat Persons knowing all about the 
thev diH „! ? re “ d turpentine, and secondly, 
Ss of taUSJT tbe . wn K° n contained 
,0 say thai U w n |i?*’ ,l . wi, L be an exaggeration 
the bumlno their act of throwing water on 
though t ™ 0R ° n , containing turpentine oil 

and insured c °® m ® nd f ble - they fanned the Are 
0 ensured the destruction of the goods by 


fire. These circumstances will only disentitle 
the defendants to the freight or to costs. 

To expect porters and others to open the 
wagon which was on lire, select the burning 
drums of oil and roll them out, in order to 
save the other drums from destruction, is to ask 
lor the impossible. 

Fire extinguishers are provided in mail and 
passenger trains, and not in goods trains. Their 
absence in goods trains at a time when they are 
not easily available cannot be held to amount to 
misconduct. (1955) 1 Mad LJ 157: AIR 1955 
Mad 274 (277 to 281) (Prs 14, 16 to 19, 21. 2fr 
to 25, 27). 

-S. 72 — Misconduct — Meaning. 

A mere omission to do what is expected of a 
person to do constitutes misconduct whereas if 
such failure is directed to intentionally cause 
mischief or loss to any person then it is called 
wilful misconduct. There is really no difference, 
in substance in the liability of the Railway Com¬ 
pany as a bailee under S. 151, Contract Act* 
who is expected to take as much care of the 
goods bailed to them as a man of ordinary pru¬ 
dence would under similar circumstances take and- 
in their liability as restricted in the risk note to 
cases of misconduct by their servants. 

The obligation of a bailee includes not only 
the duly of taking all reasonable precautions to 
obviate risks but the duty of taking all proper 
measures for the protection of the goods when- 
such risks are imminent or have actually oc. 
currcd. 

\\ here unbooked bales of cloth lying in goods 
shed along side booked articles are lost in quick, 
succession to the exclusion of the booked arti¬ 
cles, the inference that it is not achieved with¬ 
out the active connivance of some of the railway 
sonants is legitimate. (1950) 2 Mad LJ 27: Alft 
1950 Mad 700 (703, 7frl) (Pt B) (Prs 10, 11). 

! 72 — Risk Note B — Misconduct, mean¬ 

ing of. 

Misconduct literally means wrong or improper 
conduct i.c., conduct in violation of a definite 
rule of action. It ordinarily means failure to 
do what is required of a person to be done. An 
omission to do what is required of a person to 
do may, therefore, constitute misconduct every 
though the person has not acted wilfully or mali¬ 
ciously. Case law discussed. 

(Distinction between the words 'wilful neglect* 
in he old Risk Note B and wilful misconduct 

iff J. » E i!S ,s « Jrt Note B P° inl ^ out). 1955 
Nng LJ 17*: ILR (1955) Nag 46: AIR 1954 Nair 
337 (339, 342) (Pt D) (Prs 9, 18) (DB). * 

-7 s :,! 72 T Misconduct — Unnecessary delay 
and failure to provide proper type of wagons. 

The employees of a Railway Administration are 
guilty of misconduct if they do not provide pro- 
per type of wagons for the carriage of goods and 
cause unnecessary delay in transit IIR 

S? SWVmT aVs »'S 

—-S. 72 — “Misconduct” — Meaning of — 

Snw.y SSp 1“ ““' k “-tame,,, I. 

S ° me deRrce of mons ™ 
pnn 01 the Person concerned or at nnv 

r r » f «* 

mK'UhfT" s 
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AIR 1930 Lah 120. Foil. ILR (1957) Punj 497: 
.)9 Pun LR 230: AIR 1957 Punjab 196 (197) (Prs 
7) (DC). 

r *2 — Risk Note — Misconduct — Mean¬ 
ing of, explained — A clerical mistake which 
could be made bv anybody and committed under 
pressure of work is not misconduct. AIR 1955 
MC (Raj) 4600 (DB). 

14. Proof of misconduct. 

——S. 72 — Risk Note In Form H — Duty of 
'Railway Administration — Inference of miscon¬ 
duct. 

Per Mukerji, .1. (agreeing with Beg, J.) — Where 
Risk Note II is executed bv the plaintiff while 
forwardinj; the goods bv railway and the goods 
are not delivered to the plaintiff, then the Rail¬ 
way Administration, before it can seek protec- 
lion under the terms of Risk Notes Form H, 
has to disclose to the consignor as to how the 
•consignment had been dealt with throughout the 
time it was in its possession or control and, if 
necessary under the terms of the Risk Note 
Form II it is the obligation of the Railway to 
*ive evidence thereof before the consignor will 
be called upon to prove misconduct. It is open 
to the Court to infer misconduct on the part of 
the Railway Administration or its sen-ants from 
the failure of the railway to give evidence as to 
how the consignment had been dealt with through¬ 
out the time it was in its possession and con¬ 
trol. AIR 1958 All 254 (245, 255) (Pt K) (Prs 
-3, 73) (DB). 

-S. 72 — Risk Note A — Loss due to bad 

packing — Proof of misconduct — Burden on 
consignor. 

In a case covered by Risk Note A the railway 
administration cannot be held liable unless the 
plaintiff proves that the loss is due to miscon 
duct on the part of the railway servants. The 
'burden of proving misconduct is on the plaintiff 
and not upon the railway administration. 

Where in a consignment of 300 tins of ghee 
sent under Risk Note A. 16 tins were found 
•empty and 19 tins were of short weight and the 
evidence showed that the loss was due to burst¬ 
ing and denting of tins in transit, the loss must 
be held to be due to bad condition of packing 
and as such covered bv the Risk Note A. The 
'burden of proving misconduct is on the consig¬ 
nor and if he fails to discharge it, he is not 
•entitled to claim anv damages from the Rail¬ 
way. ILR (1957) 1 All 220: 1956 All U 258: 1956 
All WR (HQ 842: AIR 1957 All 21 (24) (Pt C) 
(Pr 10) (DB). 

--S. 72 — Execution of Risk Notes A and B 

— Liability of Railway Administration — Proof 
of misconduct — Whatever the cause of de¬ 
terioration or loss there was held no liability on 
Railway to explain how it had dealt with 
e „ods — Plain'.ilT had to prove misconduct. AIR 
1955 NIC fAll) 1266. 

-S. 72 — Risk Note A — Misconduct of Rail* 

way servants — Proof of — Burden of proof - 
'Circumstantial evidence can be given. 

In a suit bv consignor for recovery of dama¬ 
ges for loss of goods consigned under Risk note 
A. Ibe burden of proving that there was mis¬ 
conduct on the part of the Railway sen-ant lies 
•on the plaintiff consignor. Where the miscon¬ 
duct is bv a person unknown, the consignor is 


not expected or required by law to produce 
direct evidence. He is at liberty to discharge the 
onus by circumstantial evidence. Thus where 
certain bales of cloth pieces were intact at the 
place of consignment when the wagon was seal¬ 
ed and it was found at the place of destination 
that though the seals were not broken, one bale 
was in loose condition and some pieces weigh¬ 
ing 1 maund 20 seers were missing, it was held 
that the wagon being all the while in the custody 
of the Railway servants, who were the only per¬ 
sons who could have access to it and nobody 
but they could tamper with it while leaving the 
seals intact, it was clearly established that some 
Railway servants pilfered the contents of the 
hales and thus the loss was due to the miscon¬ 
duct of the Railway servant. (’50) ILR (1950) 
All 472. 


-S. 72 — Misconduct — Burden of proving 

misconduct within meaning of Risk Note A is 
alwavs upon plaintiff alleging misconduct — 
Plaintiff relying on circumstantial evidence — 
He must satisfy Court that it amounts to mis¬ 
conduct within meaning of Risk note. AIR 1951 
Assam 173 (174) (Pt A) (Prs 9, 13) (DB). 

-S. 72 — Civil P. C. (1908), O. 41. R. 1 - 

Suit against Railway Administration — Plea that 
plaintiff without alleging and proving misconduct 
could not claim compensation not raised in 
written statement — Plea, if can be allowed to 
be raised in appeal. AIR 1950 Assam 175 (DB). 


-S. 72 — Risk Notes A and B — Goods dis¬ 
patched to Pakistan — Journey on Indian and 
Pakistan Railway — Misconduct on part of Indian 
Railway — Burden of proof. 

A consignor sent under Risk Notes A and B 
goods from India to a destination in Pakistan. 
The goods had to travel by railways one of 
which was owned by Pakistan. The Indian Rail¬ 
way Administration had laid evidence to show 
how the goods were dealt with during its jour¬ 
ney on Indian Railway. When the wagon was 
made over to the Pakistan Railway Administra¬ 
tion, the wagon seals were intact. 

Held, that in circumstances, the onus was upon 
the consignor to show that the loss and short 
delivery were occasioned on account of the mis¬ 
conduct and negligence of the Railway Admims- 
tration. AIR 1960 Cal 455 (457) (PI A) (Prs 10, 
11) (DB). 


-S. 72 — Misconduct — Proof of pcrlshabl. 
ids — Transit delayed by misconduct — 
crioration of goods — Presumption — 
Idence Act (1872), Section 114). 

Vhcre a consignment of polatoes were des« 
chcd and at the despatching station all pre- 
itions were taken to indicate the na ure of the 
.ds and to give the advice that the wagon 
mid be pushed on without delay but the 
gon was detached at a wayside station and 
nved there for a week although the goods train 
which the wagon was attached proceeded 
tlicr onwnrds and no explanation was given 
the administration for the necessity of the 
nehment of the wagon. 

Icld, that the wagon was detached and detain, 
on account of gross negligence of a railway 
cer amounting to misconduct. Held, further, 
t as the potatoes were all along in the cus- 
v of the railway administration and as there 
; an unusual and unreasonable delay due to 
the misconduct of the railway servant the 
jrt might well presume that the delay was tba 
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cause of the deterioration of the poods and that 
the deterioration would not have taken place had 
the poods arrived at the destination in propel 
time. 63 Cal WN 343: AIR 1959 Cal 337 (337, 
338) (Prs 5, 8) (DB). 

--S. 72 (1) (2) — Risk Notes A and B — 

Oamnce and deterioration to consignment on 
transit — Liability of Railway — Nature of. stat¬ 
ed — Misconduct of Railway adininislration — 
Burden of proof indicated —- Presumption uudei 
Section 114, lllus. (g), Evidence Act cannot be 
invoked aliunde Risk Notes, on issue of mis¬ 
conduct — (Evidence Act llS72). Section 114, 
Ulus, (g) ) — (Conlract Act (1872), Ss. 151 and 
152). AIR 1955 NIC (Call 793. 

-S. 72 — Risk Notes A and B — Execution 

of both — Effect of — Loss of consignment — 
Misconduct of Railway servants — Burden of 
proof. 

The combined effect of the execution of Risk 
Notes A and B is that the onus is entirely oil 
the consignor to prove that the loss of the con 
signmenl is due to the misconduct of the rail- 
wav servants. By executing Risk Note A it was 
recognised that Ihe package was defective. This, 
therefore, brings the case outside the execution 
m proviso (a) of Risk Note B which only 
operates provided Ihe consignment is parked in 
accordance with the instructions laid down in 
the tariff. At any rate, there is a clear onus on 
the consignor to show that despite the admitted 
defects in the packing the packet was packed 
in accordance with the instructions laid down 
In the Tariff or that no instructions were laid 
down. If the proviso in Risk Note B does not 
operate, the Railway administration is not 
hound to make any disclosure to the consignor 
as to how the consignment was dealt with 
Ihrougout the time \[ was in its possession. 65 
CUN 251: AIR 1952 Cal 712 (712, 713) (Prs 4, 

*■—S. 72 Risk Note B — Misconduct of 
Railway servants — Presumption from facts — 
Question of fact or law. 

The question whether a presumption of mis¬ 
conduct on the part of the Railway servants can 
oe drawn from certain circumstances, is a ques- 

aiS and not a question of fact 

AIR 1052 Cal 384 (384) (PI B) (Pr 2). 

rilfJ 72 ~ Misconduct — Wagon not pad- 

)U r SC ? ,cd and rivc,t cd — Sealing and 

' . Inc *? und he in accordance with cur. 

either PI »h C ICC ° f r ? ilwavs “ No evidence that 
either the wagon m question or Ihe other 

wagons on thc train had padlocking arrange- 

wav n»in»’ i misconduct on the part of rail- 

1931 f ^ rU M f c ?, l,ld 1,0 inf en*cd. AIR 

Tuu ui'u im' AIR '” 5 L,h 206 - Rtl - 


r—S. 72 - Risk 
Burden of proof. 


Note B — Misconduct — 


R sk Nole B limits the liability of the co m . 

S’?. cnse * ^ h .ere there is proof that the loss. 

of nri.L r dc,eri0rallon or damnee complained 

minUiro.- f '° m ,hc n,iscon(1 "ct of Railway Ad- 

mscnnH . nS - scrvanls - The burden of proving 

173 ami A.D , u „ p0n ,he l ,lninUfr - AIR 1917 PC 

Jab U «, R .l®?. 1 w a 5 , 352 < 2 >- Rcl - on. 1957 

P,a 157 \°o1 JPAl 1 163: AIR 1067 Madh 

ra 157 (158) (Pt C) (Pr 8) (DB). 


72 (1) — Consignment booked on Risk 
Notes A and B — Proof of misconduct — Con¬ 
signment nut so booked — Distinction. 

Where a consignment is booked on Risk 
Notes A and B the plaintiff has to prove mis¬ 
conduct on the part of thc Railway Adminis¬ 
tration's servants and where there is no evi¬ 
dence that the consignment was booked on Risk 
Note A, he has to prove that ihe Railway Ad¬ 
ministration tailed to take the amount of care 
enjoined on a bailee under Section 151. Con¬ 
tract Act. (1957) MPU 294: 1957 Jab LJ 550: 
1958 MFC 459: 1LR (1957) Madh Pra 253: AIR 
1957 .Madh Pra 114 (115) (Pt A) (Pr 3) (DB). 


•S. 72 — Liabililv of Railway Company as 


bailees is restricted by risk note executed — It 
is necessary for consignor to strictly prove mis* 
conduct of railway servants which ted to his 
loss. (1950) 2 Mad LJ 27: AIR 1950 Mad 700 
(703) (Pt C) (Pr 10). 


—S. 72 — Risk 
Burden of proof. 


Nole B — Misconduct —- 


In cases of consignment booked under Risk 
Note B. no doubt the initial burden to prove 
misconduct is on the plaintiff, but in cases 
falling under thc first or the second proviso to 
Risk Note B thc Railwav Administration is 
bound to disclose to the plaintiff how the con¬ 
signment was dealt with throughout thc time it 
was in its possession or control, and it neces¬ 
sary to give evidence thereof before the con¬ 
signor is called upon to prove misconduct. If 
misconduct on thc part of the Railway Adminis¬ 
tration or its servant cannot be fairly inferred 
from such evidence, Ihe burden of proving such 
misconduct shall lie upon Ihe plaintiff; but if 
thc Railwav Administration fails to make the 
requisite disclosure to the consignor, or, in the 
event of Use disclosure being made but being not 
found to be satisfactory, fails to give evidence in 
regard to the manner in which it dealt with the 
consignment throughout thc time it was in its 
possession or control, the inevitable result of 
such a failure on thc part of the Railway Ad¬ 
ministration to make thc disclosure and to give 
evidence would be to fasten on it the liability 
for the loss as thc Court will have in such a 
contingency no other alternative than to pre¬ 
sume misconduct from the aforesaid failure and 
to hold the companv liable for the loss caused 
bv the misconduct of its servant. 1955 Nag LJ 

llzL I!l R 45: AIR 1954 Nog 337 

(339) (Pt C) (Pr 8) (DB). 

~ s - 72 — Risk Notes A and B — Misconduct 
— Suit for damages for non delivery due to 
deterioration and destruction — Liability of 
Railway Administration. 

A consignment of potato bags booked from 
Sagar to Raipur under Risk Notes A and B 
reached the destination merely a week after the 
normal period of transit required. Though the 
goods were despatched in a through road-van 
the consignment was detained at Kntni for 4 

desnntrh!r*ft Sh tI> Pe{ R-i^^ 0 0nolh * p wagon and then 
espntchcd to Bilaspur where it was again 

f n r 3 more days due t0 lhc omission 
of the Railway servants lo label the wagon con¬ 
i'' 1111 Tarsi?"nT a %, pcrishablc ’ as required by 
Rld f. s * Th °UKh the potatoes were In 
a sound condition at the time of despatch, tht 

h L ?n 7 mcnl i w ! s found t0 bc rotten at 
the destination and therefore was destroyed by 
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the railway authorities. The plaintiff brought a 
suit tor damages for non-delivery. The defen¬ 
dant had not made the full disclosure and had 
not given evidence as to how the consignment 
was delayed for about 7 days after the despatch, 
why there was transhipment at Katni and how 
the wagon remained at Katni unattended to. 

Held, that the plaintiff was entitled to suc¬ 
ceed firstly because the defendant had not made 
full disclosure as to how the consignment was 
dealt with and secondly because the servants o( 
the defendant committed a breach of a specific 
duty imposed upon them by the rules of the 
Railway Administration to label wagons of 
potatoes as ‘perishable’. Consequently the failure 
to label the wagon as perishable transhipping a 
through wagon at Katni and delaying it at that 
junction and at Bilaspur without any reasonable 
explanation for the delay amounted to an im¬ 
proper behaviour on the part of the Railway 
Administration or its servants and misconduct 
within the meaning of the Risk Note B. 1955 
Nag LJ 172: ILR (1955) Nag 45: AIR 19M Nag 
337 (342) (PI E) (Prs 19, 20) (DB). 

•-S. 72 — Risk Note ‘A' — Misconduct — 

Burden of proof. 

The risk-note A is to be used when articles 
are tendered for carriage which are either al 
ready in bad condition or so defective as to be 
liable to damage, leakage or wastage in transit. 
Under the present risk-note A. the Railway Ad¬ 
ministration will be held liable for misconduct 
on the part of its servants, and there is no 
liability on the part of the Railway without a 
finding of misconduct on the Dart of its ser¬ 
vants. Of course, the burden of proving mis¬ 
conduct in the case of the risk-note A is on the 
plaintiff. The risk-note A would absolve the Com¬ 
pany from anv responsibility for loss owing to 
the bad condition of the articles throughout the 
period of transit. The question of onus will 
not be the same in regard to the risk note in 
form A as it is in regard to the risk note in 
form B. 1953 Nag LJ 451: ILR (1953) Nag 88: 
AIR 1953 Nag 281 (283) (PI C) (Pr 14) (DB). 

- S. 72 — Misconduct — Burden of proof — 

Burden is on plaintiff to prove that loss arose 
from misconduct of servants of Railway Ad¬ 
ministration — Evidence Act (1872), Ss. 101 to 
103. 1954 NLJ 353: ILR (1953) Nag 314: AIR 
1953 Nag 1G9 (170) (Pt B) (Pr 7) (DB). 

- S. 72 — Risk Note B, Proviso — Proof of 

wilful misconduct on part of Railway — Right 
of consignor to ask for discovery, ns distinct 
from “disclosure” of relevant documents, and 
serve Interrogatories — Civil P. C. (1908), S. 11» 
Rr. 1 and 12. 

Where a contract departs from the ordinary 
law of the land it must be construed strictly. 
There are no words in Risk Note B which des- 
troy the rich! of one parly when provmg his 
own case to serve interrogatories to the other 
partv. What the party does is merely to get 
certain answers from the opposite party retaine 
to his case of wilful misconduct. If the Railway 
does not answer the questions such as can be 
properly asked under the law, it runs the risk 
of having an inference drawn against it. 

Similarly the consignor in his attempt to 
prove wilful negligence on the part of the Kail- 
wav can call upon the latter, to discover all 
relevant documents. In such a case the consi- 
gnor is asking not for any disclosures within 


the terms of the proviso to the Risk Note B 
but for discovery of evidence relating to the 
consignment in the possession of the railway. 
No question of “disclosure” as such arises be¬ 
cause all that the consignor demands is the dis¬ 
covery of documents from which the consignoi 
would proceed to prove wilful misconduct, if 
any. Civil Revision G13 of 1950 decided on 31- 
10-1950 (Nag), Foil. Case law Ref. 1951 Nag LJ 
599: AIR 1952 Nag 36 (39, 40) (Prs 19, 21). 

——Ss. 72 and 76 — Consignment at owner’s 
risk — Fact of defective packing recorded in 
forwarding note — Railway is not liable for 
leakage, damage, etc. — Burden held was not 
on Railway to prove that there was no mis¬ 
conduct on part of their servant. AIR 1955 NUC 
(Orissa) 2143. 


——S. 72 — Consignment of goods under Risk 
Note ‘A’ and ‘Z* — Loss of part of goods In 
running train theft — Train though running 
during night no provision for watch and ward al 
scheduled stoppages — Guard also not checking 
wagon at stoppage nor checking seal — Held, 
loss was due to misconduct of Railway adminis¬ 
tration and particularly Guard. 

Certain goods were consigned by the plaintiff 
under risk notes ‘A’ and *Z\ Part of the con¬ 
signment was lost in running train theft. It was 
found that though the train was running in 
night no proper watch and ward were provided. 
It was also found that the guard did not check 
the wagon at the scheduled stoppages nor check* 
ed the seal at the seal checking station. 

Held, that the loss of the part of the consign¬ 
ment must be attributed to the misconduct of 
the Railway Administration’s sen-ants, particular¬ 
ly the Guard. 

Misconduct mav involve an element of negli¬ 
gence, but it is something more than mere negli¬ 
gence. But misconduct is not confined to immoral 
conduct and it may also arise from wilful 
neglect. AIR 1949 Pal 119 and AIR 1946 Cal 249 
and AIR 1930 Pat 283 and AIR 1941 All 164 and 
AIR 1933 Cal 742 and AIR 1930 Pat 559 (2) and 
1957 BUR 451. Rel. on; AIR 1930 Bom 129 and 
AIR 1949 Pat 119 and AIR 1957 Pat 219. Dis¬ 
tinguished. 1965 BUR 24: AIR 1965 Pat 196 
(200, 201) (Pt B) (Prs 11, 13) (DB). 

[Overruled on another point in AIR 1965 Pat 
472.] 


-S. 72 (1) — Loss In transit — Liability on 

Railways — Proof of misconduct — Onus — 
[Contract Act (1872), Ss. 151, 152, 161) — (Evl- 
ience Act (1872), Ss. 101-104). 

Under S. 72 (1) the responsibility of a rail- 
vay administration for loss of goods is, sub¬ 
let to the other provision of the Act, that of 
i bailee. Thev are responsible to the consignor 
or anv loss, destruction or deterioration only if 
iuch loss, etc., arises from their fault. Where 
herefore, the consignor does not adduce any 
vidence indicating anv misconduct or careless- 
less on the part of the employees of the Rail- 
vav, the loss cannot be attributed to the Kail- 
vay and hence the consignor cannot take any 
idvantagc of the omission on the P* rl , 0 * n in ? 
ailway to prove the due execution of the Ki>k 
s’otes in the alleged Forms A and B. Ain lJw 
>at 434 (436) (Pt B) (Prs 8, 9). 

_S. 72 — Misconduct — Onus of proof. 

The onus of proving misconduct on the pari 
if a railway administration is on the plaintiff. 
IIR 1956 Pat 71 (71, 72) (Pt B) (Pr 5). 
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_S. 72 — Civil P. C. (19081, Ss. 100 and 101 

Inference of legal misconduct from proved 
facts. See Civil P. C. (1908i, S. 100. AIK 1956 
Pat 68. 

-S. 72 — Risk Notes — Misconduct — Burden 

of proof — Inference from nondisclosure — 
{Evidence Acl (1872), Ss. 106 and 114 (g) ). 

In view of the terms in Risk Note A it is 
clearly for the plainlilT to prove misconduct on 
the part of the servants of the Railway Adminis¬ 
tration and no inference could be drawn from 
any nondisclosure of how the consignment has 
been dealt with by the Railway Administration. 
Even on the terms of Risk Note Form Z. if the 
finding is that the goods In question were not 
packed as required by the rules of the traffic rules, 
the Railway Administration could not be held to 
have an obligation to make any disclosure under 
the terms of Risk Note Form B. Moreover, even 
under this agreement the consignor is not 
absolved from the burden of proving miscon¬ 
duct unless from the disclosure made by Rail¬ 
way Administration misconduct on its part can 
be fairly inferred. If the pjaintiff is not satis¬ 
fied with the disclosures already made by the 
Railway Administration, he should ask the 
Court to direct it to make further disclosure, 
and it is only on its failure to make such 
further disclosure as directed by the Court that 
an adverse inference against it could be drawn. 
AIR 1948 Pat 45 Foil. AIR 1956 Pat 68 (69, 70) 
(PI C) (Prs 7, 11, 12). 

15. Negligence. 

®-S. 72 — Non-delivery of goods — Rail¬ 

way pleading looting bv mob — Burden of proof 
on Railway. AIR 1952 All 891 (892) (Pt B) 
(Pr 9) (FB). 

[Overruled on another point in AIR 19G1 
SC 725.1 

-S. 72 (!) — Loss of consignment due to 

sudden and unexpected mob violence — Liabili¬ 
ty of railway. 

It is well known lhat railways are peacetime 
organisations. They cannot be expected to cope 
wilh situation which could be handled onlv bv 
the military. Section 72 (I), does not demand 
of the nuUvnvs greater care or skill than that 
which is expected of an ordinary prudent man. 
In sudden emergencies a man takes the best pre¬ 
caution he can, and he cannot be held guilty of 
negligence if upon a subsequent appraisement of 
the situation a wav out is discovered and it is 
found that the course taken was not the best 
and the adoption of some other strategy might 
nave saved the situation or prevented the loss: 

Held, on facts that due care and precaution 
were taken by the railway authorities in handl- 
ing and protecting the consignment against 
inob-violence and there was no negligence on 
their part. The railway, under the rircum- 

•iSK? for lhe 1oss - 0950) AU 

So) { i, 81 27: AIR 1962 Au M8 

—-S. 72 — No knowledge of deteriorating con- 
, 0 e ° ods — Failure to convey knowledge 

«re « ™ C M r co “ sl * n ° r "helhcr wont of suc h 
° u,d make administration liable. 

knowl!!?L th °r ., Rai ' wn y administration had no 
oott dR ° f ! ,h ®. deteriorating condition of the 
Potatoes consigned the question of the failure of 

tion R 0 fe y Administration to convey informa- 
toes to Ifc deteriorating condition of the pota- 

St of sth C r ,Rnor ° r I 1 ? 6 consi « n< * « not 
Administration p\, as "' ould . make ,he Railway 

of such infomi oi- labe ' assum,nB thn ' conveying 

ucn “fonnalion was an obligation upon the 


Railway Administration, (as to which no opinion 
was expressed 1. 56 Cal \VN 264: ILR (1952) 4 
Assam 233: AIR 1952 Assam 140 (141) (Pr 10) 
(DB). 

-S. 72 — Loss caused by negligence or fraud 

of servants. 

The four silver bars actually reached Ballia. 
Having reached Ballia, instead of being deliver¬ 
ed to the person who had the railway receipts 
or, as the rules of the railway administration 
require, to a person who was prepared to ex¬ 
ecute an indemnity bond, they were delivered ta 
a person who admittedly was nol authorised to 
receive them, and this became possible bv rea¬ 
son of the complicity of a servant of the rail¬ 
way administration who was lhe parcel clerk 
at the material time. Therefore, the loss caused 
to the plaintiff was entirely due to the negli¬ 
gence or. indeed it is much more than that the 
fraud practised bv a servant of the railway ad¬ 
ministration. 55 Bom LR 595: ILR (1953) Bom 
1301: AIR 1954 Bom 50 (54) (Pi C) (Pr 11) 
(DB). 

-S. 72 — Responsibility of Railway as bailee 

— Negligence — Absence of due and proper care 

— Onus of proof — (Contract Act (1872), Sec¬ 
tion 151). 

Where the practice followed is that out of the 
three copies of nil railway receipts prepared 
simultaneously at the forwarding station, the first 
copy is kept at the forwarding station, the sec¬ 
ond copy is sent to the destination station and 
the third copy is made over to the person book¬ 
ing the goods, then the whole purpose of send¬ 
ing a copy to the destination station is to ensure 
against delivery on forged receipts and if this 
copy is parted with before delivery of the con¬ 
signment the railway can hardly urge that it 
had taken due and proper care of the goods as 
a bailee. The onus of establishing lhat the rail¬ 
way administration has lost the goods even after 
taking all reasonable care of them ns a man of 

10?. “ "• A,R 1957 C “ 573 

~ |\, 72 — V. OSs of consignment — Negligence 
of Railway followed bv extraordinary cause — 

° n K l0 bC <l rlt . rn l inc <| whether Railway 
could have anticipated loss bv extraordinary 
cause. AIR 1955 NIC (Cal) 5915. ^ 

72 — Negligence — What amounts to _ 

(Contract Act (1872), S. 151). ° 

nf K | C K? m n •? Parc c cl ® f sarccs ncar ,he verandah 
hc Ra, *’ av Sla t 1,on without entrusting it to 
’’ ers< ?" not ' hc manner in which any per- 

similnr°^ ^ ^ dCaU Z" h hl * °*n goods 7n 

smulnr circumstances. The amount of care en- 
ion C VV h tL R X ay Administration under Sec. 

wHh s K .1 h of n ,0n t r ulhvavs Act. 1S90, read 
r.k ! lc ,nii ' nn Contract Act. 187*> 

cannol. therefore, be said to have been taken bv 
the administration in respect of the parcel ThI 

Ivh™ C i h °[ , hefl cnnno1 affect this inference 
hen he had not been entrusted with 

parcel. 1957 MPC 430: 1957 MPU ftM- ink , th £ 
(Pr 4 7 )? : A1R 1957 M “ dh Pra 192 <*®il (P» J A) 

„7 2SE? rVi;** ■js— 

receipt falling into hands n» iSL RaUw *J 

erased the endorsement and pasted ^ white* 
over It and took delivery by maktnv »™.L P pW 
dorsement — Negligence of Rnli«°o* “ no, ner en- 

eumstancc - LlabUtty of HaU^To'lb? & 
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Where a railway receipt for goods consigned 
to sell and endorsed lor delivery to a named 
person bore marks of scraping the endorsement 
over which a white paper was pasted and on it 
a Iresh endorsement in favour of a stranger had 
been made on the strength of which the Railway 
Authorities delivered the goods to such stranger, 
without taking an indemnity or even ascertain¬ 
ing his address. 

Held, the conduct of the officer of the Railway 
Department in so delivering the goods was gross- 
slv negligent and the Railway Department would 
therefore, be liable to reimburse the owners of 
the consignment lor the loss sustained by them. 
C1064) 1 Mad LJ 255: 77 Mad LW 114. 

—Ss. 72, 76 — Negligence — Proof. 

Where the question of inflammable material is 
left unattended by the Railway Administration 
particularly when the value of the goods is in 
the neighbourhood of 2 to 3 lakhs of rupees, 
lhat in itself constitute negligence. 1951 Nag LJ 
470: ILR (1952) Nag 10: AIR 1951 Nag 357 (2) 
(359) (Pf C) (Pr 13). 

-S. 72 (Old) — Liability of railway as bailee 

— Negligence — (Ss. 72 to 78-B substituted for 
Ss. 72, 72-A, 73. 74, 74-A; 74-B, 74-C; 74-D, 74-E, 
75, 7G, 77 and 78 by the Amendment Act (39 of 
1961) w.e.f. 1st January, 1962). 

Where a consignment of dye-stuff is carried at 
Railway risk rate the railways arc liable as 
bailee. The Railways will be held to have been 
negligent if they, when the goods reach the sta¬ 
tion of destination, leave the consignment on 
open platform during rainv season in the month 
of August. (1963) 29 Cut LT 193. 

-S. 72 — Negligence. 

Where the consignments are overcarried due 
to the negligence of the staff of the railway ad¬ 
ministration. it is for the administration to take 
proper steps either by procuring a permit or 
in any other wav that could be possible to re- 
book the consignments to the proper station to 
be delivered to the consignee and if the ad¬ 
ministration fails to do that it cannot escape its 
liability on the ground that the consignee failed 
to procure the permit. AIR 1955 Pat 138 (140) 
(IM B) (Prs 9, 12) (DB). 

.-S. 72 — Events resulting in frustration, such 

as could be foreseen — Contract docs not be¬ 
come void — Consignment of goods during riots 
of August, 1947 — Consignment not reaching 
destination — Railway held could not claim 
frustration. See Contract Act (1872), S. 56. AIR 
1955 Pepsu 51 (DB). 

-S. 72 — Negligence of servants — Respon¬ 
sibility of Railway. 

It is not open to the defendant (Railway) to 
sav that it is not responsible -for the neglect and 
default of its servants. ILR (1954) Patiala 563: 
AIR 1955 Pepsu 51 (57) (Pi D) (Pr 10) (DB). 
—S. 72 — Negligence — Consignment of cloth 
bales — Wagons having onlv rivets on cither 
side without locks — Rales heavy — Rivets li¬ 
able to give way due to pressure of bales from 
inside — Rivets actually giving way and bales 
falling out of the way — Failure to put locks 
is failure on the part of Railway to take care of 
goods as a bailee as required by S. 151, Contract 
Act and amounts to wilful neglect. AIR 1926 
Oudh 218; AIR 1930 Lab 37, Rel. on/ ILR (1900) 
10 Raj 1359: 1961 Raj LW 148: AIR 1901 Raj 
211 (212) (PI A) (Pr 0) (DB). 

16. Proof of negligence. 

•-S. 72 (os II was prior lo amendment In 

1961) — Conlract Act (1872), S. 151 — Respon¬ 


sibility of railway as carrier of goods — Rail- 
way protection police specially deputed to pro¬ 
tect goods In transit — No evidence given as lo 
extent of precaution taken by protection police 
— Held loss of goods in transit was due Iq 
negligence of railway administration. 

The responsibility of the railways under S. 72 
of the Railways Act is subject to the provisions 
of S. 151 of the Contract Act. Section 151 states 
that in all cases of bailment the bailee is bound 
to take as much care of the goods bailed to him 
as a man of ordinary prudence would, under 
similar circumstances, take of his own goods of 
the same bulk, quality and value as the goods, 
bailed. It must be taken to be the duty of the 
railway protection police to get out of the 
guard’s van whenever the train stops, be it at 
the railway platform or at any other place. In 
fact, the necessity to get down and watch the 
train when it stops at a place other than a sta¬ 
tion is greater than when the train stops at a 
Station where at least on the station side there 
would be some persons in whose presence the 
miscreants would not dare to tamper with any 
wagon and any tampering to be done at a 
station is likely to be on the off side. 

Held, that the loss of goods in transit took 
place due to the negligence of the railway ser¬ 
vants and, consequently, of the railway adminis¬ 
tration. Union of India v. Udho Ram and Sons, 
1963 SCD 39: 1963 All \VR (HC) 105: (1963) 2 
SCJ 183: (1963) 2 SCR 702: (1903) 2 Mad LJ 
(SC) 67: (1963) 2 An WR (SC) 67: 1963 All LJ 
101: AIR 1963 SC 422 (423. 424) (Prs 8, 9, 10). 

-S. 72 (ns It stood prior to amendment In 

1961) — Damage not attributable to defective 
condition of goods or defective packing — Liab¬ 
ility of Railway — Onus of proof — Railways 
Act (1890) (as amended In 1960), Ss. 73, 77-C. 


Where the damage cannot be attributed either 
to the defective condition of the goods or the 
lefective packing of the goods, the primary onus 
of a bailee to show that he had taken such care 
)[ the goods as a man with ordinary prudence 
would take in the case of his own goods must 
>e discharged by the railway administration for 
lenying relief to the plaintiff. 

The proved facts were that there was no evi- 
Jence to show the condition of the wagon nt 
the time of loading and the only evidence in 
he case was that the wagon was leaking when 
leliverv was given. There was also no evidence 
o show that the damage which was caused to 
he two bales of cloth was due to defective 
jacking: 

Held, lhat, under the circumstances mentioned 
ibove, a presumption of negligence and miscon- 
luct on the part of the railway administration 
•ould he made and the railway administration 
vns liable for damages. 1962 All LJ 733: 1962 
Ml WR (HC) 683: AIR 1963 AH 1 (2) (Prs 6. 7). 

-S. 72 (ns II stood before the Amendment 

Vet (39 of 1961 ))—Contract Act (1872), Ss. 151, 
(52 and 161 — Loss of goods In transmission 
Jabllllv of Railway Administration — Mens “ r . e 
md extent of - Tesl - Onus to disprove ncgll- 
-encc — Railway authorities taking nil reason 
ible care — Consignments looted by unruly “v* 
mder circumstances beyond control — ««a “ 
be circumstances thal Railway Administration 
md exonerated Itself from lUbUlty - Rule 237 
,f the Rules framed under S. 47 (1) («• £J 
vnvs Act held had no appllcallon — Evidence 
Vet (1872). Ss. 101-104 — Carriers. 

Section 72 contains the measure of fieneral res- 
lonsibility of the Railway Administration forme 


1391 


RAILWAYS ACT (1890), S. 72, Note 10 


loss of or damage to goods made over to them 
for transmission. It is not an unqualified liab¬ 
ility. The responsibility is measured by the test 
formulated by S. 151 of the Contract Act. The 
Railway administration can claim immunity if it 
can prove that it had taken such care of the 
goods entrusted to it which a reasonable man 
or a man of ordinary prudence would have 
taken. Indisputably, the onus is on the Admi¬ 
nistration to prove that it was not negligent, i.e., 
it had not omitted to do anything which a rea¬ 
sonable man would do, or did not do something 
which a prudent and reasonable man would 
not have done. But when once it is able to 
establish that everything that is possible had 
been done in regard to the consignments that 
were made over to it for carriage, it absolves it¬ 
self from all reasonability. AIR 1918 Cal 892' 
AIR 1952 All 648; AIR 1951 Pat 382. Rel. on. 

Certain consignments booked at various sta¬ 
tions for different destinations had arrived on 
different dates at Bezwada which is one of the 
biggest junctions and the most important sta¬ 
tion for purposes of railway operations. Some 
of the consignments were kept, in wagons and 
some were on the transhipment platform for 
loading. On 15-12-1952 Sri Polti Sriramulu pas¬ 
sed away. When the news of his death was 
broadcast next morning, the whole population of 
Bezwada and neighbouring villages began loot¬ 
ing goods kept at the Bezwada Railway Station. 
In the circumstances there was non delivery of 
the entire consignments in some cases and short 
delivery in other cases. In the actions brought 
by the plaintiffs for recovery of the loss of their 
goods: 

Held, that the railway had satisfied the test 
laid down by S. 151 of the Contract Act and 
come within the protection of S. 152. In the 
situation as could be seen the Railway Adminis¬ 
tration could not have anticipated the trouble 
and guarded against it. They had taken not 
only reasonable steps but all possible measures 
they could. 

There was no dereliction of duly on the part 
of the authorities in kcepinc the Roods on the 
transhipment platform instead of in goods shed 

t"her^«. red undcr , R - 237 ‘ In ,he ins,ar *t case 

" e ' j r° e r ,dcn / c 10 show ,hat ‘here was 
accommodation m the goods-shed. 

inSf n „ a . lleffCd ,. neBlicent ac| was no * Allowed by 
iniurious results as a natural and probable con. 

abnormni b 1?- i Lv Vi® occurrer > c e of something 
abnormal which could not have been foreseen 

the w rdCd .fr 1 ’, The pr0ximalc cause for 
not the III! h A C l00 ! ,nC bv ,he vio ' ent mob and 
onlv J r J f d ne<fllc< T l "ft which constituted 
S I , re . mo,e . , cn V. sc - , In ,he circumstances, the 

the HlhilUv'" 15 ra n J had e ? onern,ed itself from 
ken, In '.u . re F ard ,0 ,he coods ,ha ' were 

oce. i he ,r T ?? sb,pme nt Platform. 1920 AC 
n , Law c Ed 909 i AIR 1918 Cal 892: AIR 
!l 9 0ft4i P o a 34 aL ( I9M ) 2 Andb WR 171: 

flKn^wn LT 208: AIR 1964 Andh p ffl 477 
(480 lo 484) (Prs 17, 20. 21, 33, 40, 41, 52) (DB). 

— Onus to prove bailment — fFvl- 
deuce Act (1872), Ss. 101 to 104, 106). ' 

resnonIiwr. V nd f mbi L s,ralion under S- 72. has the 
not reS 'i V K 0f 8 bail « if ,hat responsibililv is 

Utv of „ d K b -I any - Va,ld con,ract - ^ »he liabi- 

under ,h ba n eC , 15 so . u « ht *° be enforced 
to show fl R , a, 'lK V ? u Cl ’ ,he Plaintiffs have 
the bailee 0 T,, h ° ,he ndminis tmtion wns 
would” Th ®. onus to prove the fact 
bailee to „ ° n bem - U win ** for the 

of the unnS r0Ve * bn * be *°°k 05 muc h care 
Roods as any prudent man would do 


in case of similar goods. But the onus of pro¬ 
ving bailment would necessarily be on the plain¬ 
tiff under S. 72. Therefore, reliance cannot be 
placed on the provisions of S. 106, Evidence Act* 
which is of general application. ILK (1937) 
Assam 1: AIR 1959 Assam 98 (101) (Pt F) (Pr 9) 
(DB). 

-Ss. 72, 74-C (3) (as Inserted tn 1949) — 

Scope — Goods consigned at owner’s risk rates- 
— Loss or damage in transit — Consignor must 
prove negligence or misconduct on part of rail¬ 
way. 

Where the goods are consigned at owner’s- 
risk rales, under sub-section i3) of S. 74 C, the 
railway is not responsible for the loss, destruc¬ 
tion or deterioration of or damage to the goods- 
unless the plaintiff proves negligence or miscon¬ 
duct on the part of the railway or anv of its- 
servants. 

Lndcr S. 74-C there must be some distinction 
in the case of damage sustained to goods in 
transit bv some external agency and damage sus¬ 
tained because of any inherent defect or weak¬ 
ness in the goods themselves. AIR 1959 Pat 473. 
Ret. on; AIR 1951 Pat 382 and AIR I960 Bom 
344 and AIR 1960 Raj 121 and AIR I960 Mad 
149, Dist. 1900 Nag LJ 468: 63 Bom LR 44: 
ILR (I960) Bom 841: AIR 1961 Bom 130 (131* 
132) (Prs 5, 6, 9). 

72 — Goods carried during monsooi> 
season at owner’s risk — Goods damaged due 
to rain water — Railway failing to show* that 
it had provided rain-proof wagons — Negli¬ 
gence and misconduct on the part of Railway 

Sec Raihvavs Act (1890). S. 74-C. AIK 

1960 Bom 344 (DB). 

“ 72 — Want of care or negligence on de¬ 

fendant s part — Burden of proof — (Evidence 
Act (1872), Ss. 101 to 1M). 

Where the defendant has placed all materia* 
evidence and there is no failure on the defen¬ 
dant s part then upon such materials as have 
been produced bv the defendant it is incumbent 
upon the plaintiff in order to establish liability 
on the defendant that there was want of care 
or that there was negligence on the part of the 

ii , n Va Aarm« n ^ c . s or lheir sorvai *ts nnd agents. 

(P? F) ,9 ( 6 p! 23) Cal 697: AIR 1960 0111 458 (462 > 

——-jSs. 72, 76 — Liability of railway — Loss of 
Roods — Goods booked at Railway RUk — 
Onus of proof. 

The responsibility of the railway ndministra- 

r . cspe ' , . 1 0f R°°ds booked at railway risk 

!! ',. 0 . f n bailcc ,V nder Section 151 of the Con- 

for ,h» , rftll .7 ny administration is liable- 

defnlilf l nr d< j? ,rUc,,0I V etc- if il happens bv its 
default or negligence. It is not for the plaintiff 

hVpS. in « to w"SI 

b ,v. rde ‘? , of proof °f «he issue as to ncnli. 
cence ultimately rests with the plnintilT The 
plaints has to satisfy the Court that the defrn- 

M. E°S„« r, k '„nd fS? t S* r S- }« 

that the evidence which h2 hJSf 
U l 10fl- h ILR n 957 ) a 2 ai r*l defendant* 98cJ» 
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reaching destination safely — Goods damaged 
later on — Railway administration to act as 
fra,lee Negligence of railway administration 
proved — Railway administration liable to pay 
•damages. AIR 1963 SC 422. Rel. on. and AIR 
.1948 Nag 65, Foil. 1965 MPU (Notes) 138. 

* Ss. 72, 74-A — Suit against Railways for 
*1 a mages caused by breaking of brittle goods — 
Defective packing — Fact not recorded in for- 
warding note — Section 74-A not applicable — 
Consignment Is at Railway risk — Railway is 
responsible as bailee — Onus to prove discharge 
of responsibility is on Railways — Onus dis¬ 
charged — Fact whether plaintiff had apprised 
Railways that goods were brittle not known — 
Onus to prove if shifted to plaintiff — Evi¬ 
dence Act (1872), Ss. 101 to 104. 

Railway Administration is not entitled to the 
protection from liability granted to it undei 
Section 74-A in a case where the damage to the 
•goods tendered for carriage to it arises as a 
•result of a defective packing, if the fact of such 
•defective packing has not been recorded in the 
'forwarding note. 

Where the goods are booked not at the 
•owner’s risk; but at the Railway risk and Sec. 
lion 74-A is inapplicable the burden will lie on 
the Railway administration to establish that it 
discharged its responsibility as a bailee properly 
as required by Section 72: and if the Railway 
administration fails to establish that fact, it 
•will be liable for the damage to the goods. 

Where, however, from the evidence on record 
ii is established that the Railway administration 
took proper care of the goods as a bailee, but 
it is not known whether the consignor had ap¬ 
prised the railway authorities of the fact that 
the goods were brittle and that special care had 
\o be taken during transit, the burden will 
again shift on the plaintiff to establish that 
although he apprised the Railway administration 
of the fact that special care was to be taken 
of the brittle goods, the servants of the railway 
administration did not take proper care. 1963 
Jab LJ 603. 

—S. 72 — Risk Note A — Loss not due to 
<rcondillon of packing but by fire — Liability of 
Railway. 

Risk Note A applies to goods which are either 
•in bad condition or liable to damage, leakage 
-or wastage, due to bad condition of packing. 
The Clause (a) in Risk Note ‘A* provides thal 
the Railway Administration is free from all res* 
<ponsibilitv for he condition in which the goods 
are delivered to the consignee at the destination, 
and also for any loss arising from the same. 
‘Where the loss or damage is due to fire and 
Ihero is no evidence and no suggestion that the 
destruction of goods by fire was due to the 
condition of packing and the loss has been 
•caused bv the introduction of some external 
•factor to the goods contained in the closed 
•wagon, to such a situation ns this, the benefit of 
Risk Note ‘A’ does not attach and it does not 
confer immunity from liability for the loss 
caused bv fire. AIR 1924 All 760 and AIR 1924 
All 8 and AIR 1928 Lab 166 and AIR 1951 All 
438 and AIR 1950 Cal 394 and AIR 1952 Cal 
-085 Rel. on. 1961 MPU 484: 1961 MPC 302: 
1001 Jab U 608: ILR (1PG1) Madh Pra 277: AIR 
1901 Madh Pra 251 (253) (PI A) (Prs 7, 9) 

4DR). 

_S 72 — Responsibility of railway — Goods 

destroyed by fire — Negligence — Proof - 
^Presumption from not producing records. 


Lnder Section 72 the liability of the railway 
is only that of a bailee under Sections 151, 152 
and 161 of the Contract Act. In its position of 
a bailee, the railway is bound to take as much 
care of the goods delivered to it for carriage as 
a man of ordinary prudence would take of his 
own goods of the same bulk, quality and value 
as the goods bailed. The Railway Administation 
cannot be expected to take extra-ordinary care 
of the goods. Loss or damage to goods entrusted 
to a bailee is prima facie evidence of negligence 
on his part and the burden of proof, therefore, 
to disprove negligence lies on him. 

Where it is really a case of one honest party, 
the consignor, being saddled with loss by an 
accidental fire claiming loss from another honest 
party the loss must fall where it is suffered and 
cannot be allowed to be recovered from the 
other side. AIR 1958 Mad 179, Rel. on. 

No presumption of misconduct on the part of 
the Railway servants can be drawn from the 
mere fact that the goods which are not of a 
nature which are spontaneously combustible, 
had caught fire in a closed wagon. AIR 1952 
Cal 384. Rel. on. 1961 MPLJ 484: 1961 MPC 

302: 1961 Jab U 608: ILR (1961) Madh Pra 
277: AIR 1961 Madh Pra 251 (253, 255) (Pt B) 
(Prs 10, 13, 14, 15) (DB). 

-S. 72 — General liability of railway — 

Proof of negligence— (Contract Act (1872), Sec¬ 
tions 151, 152). 

In the absence on any risk note, the liability 
of the Railway is that of a bailee. The burden 
of proving negligence on the part of the servants 
of the carrier is on the plaintiff. In the absence 
of evidence of want of due diligence, the mere 
fact that great damage was done to the goods 
cannot raise an inference of negligence, when 
it could be caused in the long course of tho 
iournev on account of natural forces. 1957 Jab 
U 331: 1957 MPLJ 153: AIR 1957 Madh Pra 
157 (159) (PI D) (Pr 10) (DB). 

-Ss. 72 and 74-A — Goods consigned al 

owner’s risk — Duty to take care — Onus of 
proof of negligence. 

The measure of responsibility of bailees to 
take reasonable care of the goods entrusted to 
them applies to the Railway Administration in 
this country. It is, of course, open to the Rail 
wav Administration under Section 72 of the 
Railways Act to delimit their responsibility by a 
special contract, where goods are sent at 
owner's risk. Section 74-A of the Act casts the 
onus of proof of negligence or misconduct on 
the part of the railway on the plaintiff only in 
two cases, viz., when the goods are in a defec* 
live condition as a result of which they are 
liable to deteriorate and where the packings of 
the goods are defective. In all other cases the 
primary onus of a bailee to show that he has 
taken reasonable care of the goods, is on the 
railway. (1959) 2 MU 365: 1959 Mad WN 489: 
72 Mad LW 464: AIR 1960 Mad 149 (153) (PI 
A) (Pr 14) (DB). 

-S. 72 — Negligence — Burden of proof — 

Loss due to fire in goods-shed — (Evidence Acl 
1872), Ss. 101-103). 

Where the consignees of railway receipts sued 
the Railway Administration for damages for the 
joss sustained by them in respect of their con¬ 
signments as a result of the fire which gutted 
the railway goods-shed. 

Held, that in so far as the liability of the 
Railway Administration is concerned they are 
liable not as common carriers but as bailees and 
they are required to take through their servants 
and employees such care of the bailed goods as 
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I| (c v WCM* c\\|ic«*lrd h» !-*!-■* «»l Muir own g"*««L 
tl f |hc same hulk, quality aid quantity. I lie 
hiw dues not cast any burden upon Hit* Ad¬ 
ministration to establish positively how llu* tire 
occurred and prove an :ib>i*»« «• «*l negligent*!* on 
their part hut a duty is cad on Du* Adminislr.i 
lion to lav all the* material* rnmcining the oc¬ 
currence before the Court. Hut even so it re¬ 
mains for the consignees 1 o satislv the Court 
that the true inference from the mateiials i/ 
that the carrier's servants have not shown due 
care, skill and nerve. AIR Hi 17 PC 173. Rel. on. 
195G Nag LJ 595: 195ti MPLJ 75: ILR (1956) 

Nag 506: AIR 1956 Nag 255 (255) (IM A) (Pr 
3) (DB). 

-Ss. 72, 74-A (2) (prior to the Amendmeul 

(n 19GI) — Tins of oil consigned for transport 
damaged in transit — Tins not packed accord¬ 
ing to instructions issued hv Railway — But 
special caution label 'not to he loo>e shunted' 
pasted to wagon — Possibility of damage caused 
hv rough and loose shunting not ruled out — 
Both parlies are negligent — Damages should 
be equally apportioned. ILR (19G2) Cut 481: 28 
Cut LT 389: AIR 1963 Orissa 41 (42) (Pr 2) 
(DB). 

-Ss. 72, 74-C — Responsibility of Railway ns 

bailee — Duration of liability — Loss or 
damage — If prima fucle proof of negligence. 

The liability of the Railway Company as 

bailee is limited to the period of transit oi 

carriage of the goods with the addition of a 
reasonable period of time for loading the goods 
and a reasonable period of time (namely, twenty 
four hours) which is In he given to the consig¬ 
nee to take delivery, and does not extend to any 

period beyond this lime. 54 Cal \VN 902. Rel 
on; AIR 1934 Cal 151 and AIR 1955 Cal 264 
Distinguished. 

Further, in a case governed by Section 74-C, 
it is erroneous to hold that the loss or damage 
of goods is prima facie proof of negligence on 
the part of Railway administration. 

Thus where no evidence has been adduced by 
the consignee firm to show that the detcriora 
lion of Die goods was due to any negligence on 
Inc part of the Railway Administrations, nor is 
there any proof that the consignment was book, 
ed at railway risk, there is no liability on the 
Railway Administrations as carrier. AIR 1959 
Pat 473, Rel. on. 

Held, further* that there could he no fresh 
bailment os no wharfage was in fact paid on 
the goods in question. AIR I960 Pal 671 (5731 
(Prs 11, 12). 


-Ss. 72, 74-A and 74-C — Loss 
Burden of proof of negligence. 


or 


duo 


of neglige 
for the 
eh*., to 
facie proo 


When the statute requires proof 
misconduct, etc., for the liability 

destruction deterioration, leakage, 

that the loss nr damage is prima 
negligence is to make the entire effect of 
ions 74.A and 74-C nugatory. Hence lies 
importance of the qualifying, words, “sub 
J? f 10 °l«cr provisions of this Act” occurrinc 
Section 72 of the Railways Act. 

n." n tr . c , lhe c ‘ , »* i Riiment was not tendered 

» . n ‘] r "' nv 1 fl,r , ’ nrri,, « e l>«ckecl according 

rules contemplated by Section 74-A 

trnn.il f VS - Ac| nntl ,lu ' ‘’onsignment was 

nlnVn •ir fo . r nmc dnys - il is ncrcssnrv for 

nrovl! n v P, “ mu,oriuls 1‘cforo the Court 
ov e cKllcen , or m i se0IM | ucl oll the Plirl 

W0 X wlndnistintion or of «nv of 

i«4i {pr sr bur i:M: A,n ,o50 P "' 

tVol. 12.1 Fn.D. 88. 


-Ss. 72 and 76 — Pmof of misconduct — 

Risk note casting duty of disclosure in case of 
non delivery — Discharge o,’ duly. See Railways 
Art (9 i»f 18991, S. 76. AIR 1957 Pat 475 (DB). 
-S. 72 — Risk Notes Forms A and B— '‘Mis¬ 
conduct *' — Meaning of — Whether misconduct 
Is established depends on facts and circums¬ 
tances — Breach of slauding order No. 163 (a) 
— Effect of — Inference of legal misconduct 
from proved facts — Question of law and mixed 
question of law and fact — (Civil P. C. (1908), 
S. 190) — (Words and Phrases). 

Any am! every omission of duty, or want ol 
care. «m the part of the servants of the railway 
administration does not amount to misconduct 
Non-observation of, or non-compliance with, any 
duty or order, no doubt amounts to "negli 
genco". hut "negligence*' U not the same thing 
as “misconduct". Misconduct is something more 
than mere negligence. It i> the intentional doing 
of something which the doer knows to be 
wrong, or which he does recklessly not caring 
what the result may be. Misconduct, as such, 
means "wilful neglect", and, amounts to mal¬ 
feasance, ns opposed to non-feasance. Therefore, 
a breach of Standing Order No. 163 (a) a priori 
will not necessarily amount to "misconduct" on 
•be part of the Railway Administration's scr 
vants within the meaning of Risk Note Form A 
or Risk Note Form B. Whether in a particular 
rase, such breach will amount to "misconduct" 
within the meaning of Risk Note Forms A and 
B. or not will very largely depend on the facts 
ami circumstances of each particular case. Cos# 
law reviewed. 

It is true that an inference of legal misconduct 
from proved facts and circumstances is n ques¬ 
tion ol law which can be ugitoled in second np 
peal but the question whether misconduct has 
been established or not depends on the facts 
and circumstances of each case. and. it is not 
possible to lav down any handy formula which 
can apply to all cases. 


i.iv poiimiu-uppeiiant consigned 71 bags of 
potates at Bhagalpur Railway Station on 2nd 
November, 1942, for being despatched to 
i atna Ulv. These consignments reached Jamal- 
pur from Bhagalpur on 7-11.1942 and were des¬ 
patched from Jumnlpur on 8-11-1942, arriving at 
Jk a . na .»^ I V on The District Judge found 

that there was no delay, much less unreason¬ 
able delay in transit from Jainalpur to Patna 
i i V e * however, found that there was some 

m " V i m , ,he , ,ra ? sU of ,hc P"tal°es from 
Bhagalpur to Jnmulpur, but the delay was not 
unreasonable, because the delay in despatching 

was C rrr n,S fr .° m Bh «?H»ur Juntlpur 
Zli d , 10 , anal con Cestion in the rail- 
"ny yard due to War He th«r»fnr- 

found that the unexplained delay of o’ 

.' T "} ,ransU bv railway from Bhugnl- 

r miSn !>1 n was n i A {]uc lo nusmnnagement, 
unbusinesslike conduct, tantamount to mis- 

IW. UC ™,', r r '“ r J h ' H.IIW.V italnwS. 
ions sonants lie therefore, held that the loss 
o the plaintiff had not been proved to have 
been caused due to misconduct on the part of 

tion’s servant, P ° f ,he Ra,lway 'dministra- 


, im ii couia not be ssld ihnt n u 
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that there was some delay in the transit of 
potatoes from Bhngalpur to Jamalpur, particular 
ly when he definitely found that the delay of 
six days in transit was not due to mismanage¬ 
ment, or unbusinesslike conduct tantamount to 
misconduct on the part of the Railway Adminis 
tration s servant. 

(ii> It could not be said on the finding of the 
District Judge that the legal inference of “mis- 

in law from the mere 
violation of Standing Order No. 163 (a) 

(iii) further, the question whether non-obser¬ 
vance of Standing Order No. 163 (a) amounted 
to misconduct or not, was not raised either in 
the plaint, or before any of the two Courts below 
at all. As the question whether on the facts of 
a particular case, it would amount to miscon¬ 
duct or not was a mixed question of fact and 
law, the appellant could not be allowed to 
agitate this point in a second appeal, or ask for 
u remand for giving a finding on that question. 
1957 BUR 451 (Pall. 

-S. 72 — Proof of negligence — Loss or 

damage of goods consigned Is prlmn facie evi¬ 
dence of negligence — Conlract Act (1872), Sec- 
Hons 152, 161. 

Loss or damage of goods entrusted to a bailee 
is prima facie evidence of negligence; the burden 
of disproving negligence lies on the bailee, and 
this burden lies also on a railway administration 
in the absence of a special conlract to the con¬ 
trary. ILR 29 Pal 170: AIR 1950 Pal 215 (220) 
(PI D) (Pr 6) (DB). 

-S. 72 — Negligence. 

It is a well-known rule of law that when 
damage is caused by an article which is under 
the control or management of the defendant and 
the occurrence is one which does not happen 
if due care has been taken, the damage speaks 
for itself (res ipsa loquitur) and is prima facie 
evidence of negligence. Although this doctrine 
does not shift the burden of proof from the 
plaintiff to the defendant, it certainly establishes 
o prima facie case against the defendant and 
places an obligation on him to show that the 
damage was not due to his want of care. 

Hence where a consignee brings a suit against 
the railway administration for damages on ac¬ 
count of the negligence of the Railway adminis. 
tration and the goods were consigned at Rail¬ 
way’s risk, the explanation by the Railway ad¬ 
ministration that the damage was caused by the 
rain water carried into the wagon through finp 
doors by strong winds cannot exonerate it from 
blame or exculpate it from the charge of negli¬ 
gence. (1956) 58 Pun LR 447: ILR (1956) PunJ 
1245. 

-S. 72 — Suit aginst railway for loss of goods 

— Pleadings of both parlies not placing reliance 
on section 74-C — Both, plaintiff and defendant 
contesting on basis of ordinary liability of bailee 

— Court held rightly placed burden to disprove 
negligence on defendant railway. See Railways 
Act (1890). S. 74 C. AIR 1963 Raj 162. 

-S. 72 — Proof of negligence — Marble 

statute worth Rs. 9.000, wrapped in grass and 
gunnv bags loaded in open wagon — Damaged 
by fire — Railway as bailee did not act with 
prudence in packing the thing in combustible 
articles in open wagon. AIR 1955 NI C (Raj) 289 
(DB). 

17. WUful neglect 

See also Note 15. 

-S. 72 — Wilful negligence — Wagon sealed 

and riveted but not locked — There Is no negli¬ 
gence. 


72. Note 16 

Failure to lock a wagon does not constitute 
will ul negligence when the wagon is properlv 
sealed and riveted. AIR 1929 Nag 315 and AIR 
1928 Lah 837, Rel. on. (’52) 1952 Nag LJ (Notes) 
129. 

18. \\ hat ought to be proved by railway. 

Sec also Note 4. 

S. 72 — Risk Note B — Non-disclosure of 
Information prior to filing of suit — Presumption 
under S. 114, Illus. (g). Evidence Act, If can be 
raised — (Evidence Act (1872), S. 114, Ulus, (g)). 

The omission of the Railway administration to 
disclose lo the plaintiff as to how the consign- 
pent was dealt with throughout the time it was 
in its possession or control before the filing of 
the suit would not necessarily lead to the rais- 
ing of presumption under S. 114, Illus. (g), Evi¬ 
dence Act. The object of furnishing this infor¬ 
mation is to obviate, if possible, the necessity 
for litigation. If the Railway Administration 
fail to comply with the earlier part of its obli 
gation, it has to load evidence to indicate lo the 
parties affected as to how the consignment was 
dealt with while it was in its control. Before 
the consignor or consignee could he required lo 
show that the Administration or its servants have 
been guilty of misconduct or gross negligence, 
this initial burden has to be discharged by the 
Administration. It is onl\ after this that the 
consignor will have to prove that the adminis. 
tration would not he entitled lo the protection 
afforded by the Risk Note as it' was guilty of 
misconduct. AIR 1937 PC 152, Discussed and 
Hist.; AIR 1927 Mad 908 and AIR 1938 Mad 206, 
Dist. 1956 Andhra WR 994: AIR 1957 Andh Pro 
958 (959, 960) (Ft B) (Prs 10, 13). 

19. Proof of loss. 

-Ss. 72, 73 and 76 — Liability for loss — 

Burden of proof. 

A consigned 201 bags from a station on the 
S. S. Light Railway lo Gauhati on the Assam RIy. 
and endorsed the railway receipt to B. B. al¬ 
leging non-delivery of the goods brought a suil 
for the value of the goods against the Union of 
India. 

Held, in view of the fact that evidence had 
been adduced bv both the parties the question of 
burden of proof was not very important. The 
plaintiff had accepted the position ns deposed to 
by his witness that the article passed to E. 
Bengal Railway and therefore, the burden no 
longer lay on the defendant to prove the trans¬ 
fer of the goods. It would no doubt have been 
better if the Railway authorities had come with 
the hooks in their possession to show the actua 1 
transfer of the article to the E. Bengal Railway 
and (he subsequent non-receipt of the same bv 
the Assam Railway. However, il must be ac- 
copied that the article was delivered lo the 
Pakistan Railway as a mailer of fact and that 
they were not subsequently received bv the 
Assam Railway. Since it was not established 
that Ihe article was lost when it was on the 
Union Railways, it could not be heUl that the 
Union of India was liable as a bailee. ILR 
(1056) 8 Assam 337. 

-Ss. 72 and 77 — 'Loss' — Non delivery of 

portion of consignment — If loss. 

The interpretation of Ihe word 'loss’ ns used 
in S. 72 must be rpplied to Ihe word ns used 
in S. 77, as both these sections form part of 
the scheme of the legislature as regards the 
liability of Ihe railway administration as carriers. 


RAILWAYS ACT (1890). S. 72. Note 19 
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The position in law is that if the non delivery 
nf n portion of the consignment in a cji*c i* due 
to the fact that the railway involuntarily or 
through inadvertence lost possession of the goods 
and was unable to trace them, it would be a 
case of loss within I he meaning of .S. 77. The 
mere fad that something was not delivered c.g.. 
a part of the consignment, is not sufficient !«• 
show that there was toss within the meaning ol 
S. 77. AIR 1958 Cal 434 (4.36) (Ft B) (Pr 91 
(DB). 


20. Estoppel. 

-S. 72 — Estoppel — Consignor signing Risk 

Note A — He cannot deny defective packing in 
a suit brought by him on the basis of that con¬ 
tract. 32 Cal \VN 53: AIR 1931 Cal 489; AIR 
1949 Cal G79 and 55 Cal \VN 251, Followed. ILR 
(1953) PunJ 302 : AIR 1953 PunJ 83 (86, 87) 

(Pt B) (Prs 19. 32) (DB). 

21. Rules. 


-S. 72 — Goods sent bv railway — No Risk 

Note signed — Loss in transit — Burden of 
proof. See Evidence Act 11872). S. 106. AIR 

I960 Hyd 193. 


-S. 72 (before Its amendment In 1961) — Ap¬ 
plicability. 

In order to succeed on the basis of S. 72 ol 
the Railways Act, I he consignee should not 
merely show that there was a loss of the good? 
entrusted to the carrier, but that the loss was 
due to the fact that the carrier had failed to toko 
ns much care of the goods bailed as a man o| 
ordinary prudence would. 78 Mad LW 566: 
(1965) 2 Mad LJ 460: ILR (1965) 2 Mad 599. 

-Ss. 72 and 75 — Respective scope — Liabi¬ 
lity of Railway for loss of part of the goods — 
Consigned — When arises. 


Section 72 of the Railways Ac! no doubt im¬ 
poses an absolute liability on the Railway ad¬ 
ministration for loss, destruction or deterioration 
of goods delivered to them ns carriers and sub 
ject to the provisions of the Act, the respon¬ 
sibility of the Railway is that of a bailee undei 
the provisions of the Contract Act. In order to 
sustain a claim under (his provision the plaintiff 
should not only prove the loss or deterioration 
of the goods entrusted to the carrier bul should 
also prove that the carrier failed to take 
as much care of the goods bailed as a man of 
ordinary prudence would. But S. 75 of the Rail¬ 
ways Act is of special application. The whole 
purpose of the section is that the Railway should 
he informed of the special value of the goods 
entrusted for carriage and therefore, of the nddi 
tional risk of the Rly. in consideration of which 
a higher charge is required to be paid. The sec 
lion will cover also partial loss of goods con¬ 
tained in any parcel or package of the specified 
type. It will be defeating the very purpose of 
the section if it is held to apply only in cases 
of total loss of the entire goods consigned and 
not to cases where only a part of the goods is 
W- *he section could be invoked only if 

the declaration is made according to its provl- 

™ Mnd LW M6: (IMS) 2 MU 460: ILR 
(1965) 2 Mad 699. 


f 9 '(pHor to amendment in 1901] 

t : ^PPheability — Nondelivery of article — 
Liability of railway — '‘Loss' of article — Prool 
Mere statement of Railway that article re 

™ cd . V nl M°- Not ^ciem - See RaH 
ways Act (1890). S. 75. 1963 Mys U (Supp; 

105, 


innn‘ 72 (P 1 : 10 * amendment by Act 30 

T G° 0( is carried at owner’s risk — Dam 

dcnce i« m i tron ? il ~ Sui > for damages — I 
course !?f ? h0W 11 how K°°«l* "re dealt with 
wavs AM nine 1 - BurdPn of P r °of- See R 
M of A |Jn 8B c (P. nor *° l,s Amendment bv 
(DB). ° ' K S ' 74C < 3) - A!R 1804 P«nl 


-Ss. 72 and 74-A — Applicability — Goods 

Tariff Rules, R. 47 — Goods dispatched to one 
station — Consignor asking railway to rebook to 
another destination — Railway, sending goods to 
Lost Property Officer — Suit for compensatloo 
for loss — Maintainability. 

Under R. 47 where a consignor has booked Ihe 
goods for one station, il is open to him to re 
hook the goods to anv other station provided that 
he forwards with his application the original 
railway receipt with sufficient money and stamps 
to enable the station master to post a reply and 
the re-booking railway receipt under a regis¬ 
tered cover to him. Under Rule 47. the fact 
that packages were in damaged condition, is no 
ground for refusul by the Railway for re-book 
iug the goods. 

Section 74-A applies only to the stage when the 
goods are initially tendered for being consigned. 
Where the goods had already been tendered and 
the consignor had subsequently directed that the 
goods be re-booked and forwarded to another 
station from the station to which they were con. 
signed. S. 74-A has no application. If in such o 
case, the railway fails to re-direct the goods bul 
sends them to Ihe Lost Property Office on the 
failure of the consignor to take delivery the 
railway is liable for the loss sustained by the 
consignor. 1957 All LJ 967. 


• -« .... — uvoviai nmn iur Ac¬ 

ceptance. Carriage and Delivery of Goods. Rr 31 
' 2 V 47 — Rules relating to Report of Damages, 
Deficiencies or !.<»$$ of Goods. Purus 16J-I and 
lbl -11 — Part of consignment damaged — Rail, 
wav is bound to give open delivery — Damaged 
consignment in custody of railway, to be given 
open delivery of - Destruction b> ; fire - Liabi 
l>«>lee — Railway is liable. See Railway, 
Act (9 of 1890). S. 4T. AIR 1003 Andh Pra410. 

Ss. 72, 47 (!) (!) — Rules for Wharfage. 

Hi 3 v r n C ' ’I' Goo<ls TarifT No 28. R. 30 
— validity — Consignment lost from railway 
warehouse after expiry of time allowed for deli¬ 
very free of wharfage — Wharfage charges re- 

m« Cred iu . L,n f l l,v . of Rni,wn v damages for 
loss — (Rules for wharfage R. 3| — (J R r » 

Goods TarifT No. 28 . R .30 (oj) - (Contract' 

Af | n»W. 8s. IM, 152 and 101). See Railways 

Act (1890), S. 47 (1) ff). AIR 1000 Andh Pra 


Tt * i» 1 "“Her S. 47 (1) 

n. 2 — If Inconsistent. 1 1 

„ ™ e Railway administration really accepts 
goods for despatch on the dates on which 
weghts of the different consignments are nc 
on the notes. The liability of the Railway in 
poet of the consignments, therefore, really c« 
mences on Ihe dates which appear on the 

warding notes and not on the dates on wh 
railway receipts are granted. X 

The word ’delivered’, occurring in S 7*> R 
ways Act, refers merely to a phvsknl evc'nt , 
is devoid of any legal significance and restrlr 
of liability created by S. 72 and bv any J 
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framed under S. 17 cannot he arn pled as valid. 
In this view, R. 2 of the Rules framed under 
o. 47 (I) (j) of the Railways Act, under which 
goods will in all cases he at owner’s risk until 
a receipt in the prescribed form has been grant¬ 
ed and duly signed by an authorised railway 
servant, is inconsistent with S. 72 which defines 
Ihe liability of the railway and is therefore, 
ultra vires of the Railways Act. ILR 31 Cal 951 
and AIR 1932 Cal 257, Foil. AIR 1050 Cal 400 
(401) (PI A) (Prs 3, 4) (DB). 

~—S. 72 — Rules for wharfage. R. 3 — Ter¬ 
mination of carrier's liability — Warehousing of 
goods by railway — Wharfage charges recover¬ 
ed — Contract of bailment is created. 42 All 
655: 7 Lah 370, Dissented from. See Contract 
Act (1872), S. 151. AIR 1955 Cal 264 (DIM. 

--S. 72 — Non-observance of condition relat¬ 
ing to protection of goods consigned — Held, 
even if such a condition in the Goods Tariff 
cannot be availed of by the Railway lor repudiat¬ 
ing its liability, it would be possible for it to 
urge that non-compliance with that condition by 
consignor would at least amount to such negli 
gence on his part as would preclude him from 
holding the railway administration liable lor anv 
loss caused by it. 36 Mys LJ 216: ILR (1957) 
Mys 407: AIR 1959 Mys 90 (93) (PI B) (Pr 22). 

-S. 72 — Liability of Railway — Delay by 

consignees In taking delivery — Railway if free 
from all responsibility — Goods Tariff, Part 1-A, 
Item 8, R. 29 (2) — Scope of. 

Even if under R. 29 (2) the Railway Adminis¬ 
tration ceased to be a bailee because of the delay 
by the consignees in taking delivery of the con¬ 
signments, they could not bv virtue of that rule, 
be free from all responsibility in the matter. 
After the lapse of reasonable time the Adminis¬ 
tration though no longer bailees, become under 
the rule warehousemen and as such liable for 
the damage caused by the negligence of their 
employees. ILR (1956) Nag 506: 1956 MPLJ 75: 
1956 Nag LJ 595: AIR 1956 Nag 255 (256) (PI B) 
(Pr 6) (DB). 

-S. 72 — General liballify of railway — He- 

pudlatlon of liability — Fnliure to make claim 
to clerk In charge — (Contract Act (1872), See- 
lion 28). 

It is not open to the Railway Administration 
to repudiate its liability if the claim is not made 
immediately to Ihe clerk, incharge and is not 
forwarded to the Traffic Manager forthwith in 
spite of the rule printed at the hack of the rail¬ 
way receipt to that efTect. The observance of 
this rule would be contrary to S. 28 of the Con 
tract Act. ILR (1953) Nag 314: 1954 Nag LJ 
353: AIR 1053 Nag 169 (171) (PI D) (Pr 14) 
(DB). 

-S. 72 — Burden of proof — Goods Tariff 

General Rules, R. 15 — Railway receipt — If 
conclusive — Liability of railway. 

Rule 15 specifies that the railway receipt con¬ 
veys no admission by the railway administration 
that the weight of the consignment as shown in 
the receipt has been received or, the description 
of goods as furnished by the consignor is cor¬ 
rect. AIR 1930 Bom 262 and AIR 1953 Mad 514. 
Rel. on. 

Unless there is evidence of Ihe actual book¬ 
ing of the goods as shown in the railway receipt, 
the railway is not liable for short delivery where 
the goods are received in sound and intact con¬ 
dition. 

A statement in the plaint is a matter of plead¬ 
ing and not proof nor are the statements in the 
notices of demand any proof of the claim on which 
demand is made. 


. 72. Note 21 

It is for the consignor or consignee to adduce 
evidence as to the actual booking of the goods 
as the contents of the consignment were within 
lus special knowledge. AIR 1961 Orissa 141 (142 
143) (Prs 4, 6, 7). 

“ S. 72 — Scope — Rules framed under Sec- 
lion 47 (1) (f), R. 31 (2) — Goods reaching des¬ 
tination — Unreasonable delay in taking deli¬ 
very — Damage caused by rain — Railway, If 
absolved from liability—Rule 31 (2) is nol ultra 
vires. 

Under R. 31 (2) of the General Rules for Ac¬ 
ceptance, Carriage and Delivery of Goods (vide 
Goods Tariff R. No. 29 in force from 1st June, 
19.)4|. in respect of goods nol removed from rail¬ 
way premises at station of destination within a 
reasonable time, Ihe railway is not liable in any 
respect for any loss, deslruction of or damage to 
such goods arising from whatever cause notwith¬ 
standing that the railway may have ware¬ 
house or otherwise kept the goods and 
notwithstanding that the railway shall be 
entitled to be paid the authorised charge* 
lor goods so Iell on their premises. The 
said rule also provides that normally the free 
lime allowed for demurrage and wharfage on 
railway should he considered as reasonable time 
for this purpose. A carrier need not warehouse 
the goods for the consignee or owner beyond the 
actual time required for serving the specific pur¬ 
pose and any attempt by Ihe consignee or owner 
to palm off the responsibility for loss, damage 
or destruction to the railway administration 
even though the dclnv is attributable to Ihe 
owner has to be effectively checked. Rule 31 
falls within the ambit of the power conferred 
on the Government to frame rules under S. 47. 
subsection (I), Cl. (f). Hence R. 31 is not ultra 
vires the Railways Act. AIR 1959 Andhra Pra 
17. Rel. on; AIR 1955 Cal 264 and AIR 1956 Nag 
255 and AIR 1957 Madh Pra 192, Disting; AIR 
1959 Andh Pra 84. Doubled. 

In I his case there was unreasonable delay, 
namely, Iwo months on the part of the plaintiff 
to take delivery of goods after they reached the 
destination. The goods wore damaged by rea¬ 
son of the alleged cyclonic rain. 

Held, that the railway was absolved from Ihe 
liability for the damage by virtue of R. 31 (2). 
ILR (1959) Cul 716: AIR 1960 Orissa 103 (105) 
(PI A) (Pr 5). 

-S. 72 — Damage certificate— If amounts lo 

acknowledgment to damage. 

A damage certificate stales only Ihe facts that 
damage had in fact been caused to the goods in 
transit hut it does not amount lo an acknowledg¬ 
ment of the fact that the damage was caused by 
negligence or misconduct on the part of the 
railway officers. AIR 1957 Cal 666. Foil. ILR 
(1959) Cul 716: AIR I960 Orissa 103 (107) (Pt C) 
(Pr 7). 

-S. 72 — General Tariff Rules, R. 15—Consi¬ 
gnment at Railway risk — Consignment found 
cut or pilfered at destination — Suit for com¬ 
pensation for short delivery — Burden of proof. 

The Railway administration, while accepting a 
consignment booked at railway risk and accept¬ 
ing Ihe bailee’s responsibility, is not entitled to 
take shelter under R. 15. General Tariff Rules, 
lo sav that il or its employees did not examine 
the condition of the hags and packages despat¬ 
ched at railway risk rate and, therefore, are not 
liable for Ihe cut condition and the consequent 
short delivery of Ihe portion of the goods des¬ 
patched in the hags or packages. In a consign¬ 
ment which has been hooked at railway risk it 
has got to he assumed, unless the contrary is 
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proved bv lbe railwav. that Hie lings when do* 
patched were in a sound condition. Hu* rail¬ 
way bv noting in the railwav receipt Mini the 
consignment was booked under *L. l\ conditions 
meaning thereby Dial the loading and unloading 
were lo be done bv the consignor and lht* con¬ 
signor and the consignee was not admitting either 
the correctness of the number "f the bag and/or 
the weight and if the bags would not have been 
found cut. perhaps m such a rase the railwav 
will escape its responsibility unless i! i< proved 
bv the plaintifT that at Hie time of despatch cor- 
red number of bags with Hie weight staled in 
the railwav receipt were despatched. 

It is well-established proposition of law lhal 
in a consignment hooked under railwav rhk the 
condition of the condgnmenl or the packages 
forming il and the consequent shortage in weight 
is a printa facie proof ol tho negligence of the 
bailee, that is. the Railwav Administration, and 
it was for the Administration to discharge its 
rcspnnsibililv bv showing as to how the hags 
were cut in spile of taking all reasonable precau¬ 
tion bv it as n man of ordinary prudence would 
have taken. AIR 1961 Pal 473 (474) (Pr 3). 

-S. 72 — Misconduct — Coaching Traffic 

Rules, R. 161 — Agent having authority lo take 
delivery only — Railway cannot re-book goods, 
on application of such person — (Contract Act 
(1872), Ss. 188, 227). 

Where the consignor who was n!<o the con¬ 
signee had given aulhorilv lo another lo take 
delivery, the railwav adininisli.ilion lias no power 
to re-hook the goods upon their leaching the 
destination, on an application !>v the person who 
was only authorised to lake delivery. This 
amounts to irregularity on the part of the rail¬ 
way .servants. Under R. 101 of the Coaching 
Traffic Rules whenever rc-booking is done, an 
application is taken from the consignor or the 
consignee, as the rase mas he for that purpose, 
and after the re.booking of the goods, the rail- 
wav receipls are sent to him under a registered 
cover. The proper course in such a case would 
he to show the agent himself as consignor and 
not the original person ns the consignor. ILR 
37 P«t 1365: AIR I960 Pat 337 (341) (Pt C) (Prs 
15, 15a, 16) (DR). 

‘ 72, 47 (1) (f) and 56 — Goods Tariff 

General Rules, R. 31 (old R. 28 ) — Goods eon- 
Mgned lo railway — Liability of railway — It 
docs not terminate with arrival of goods at sta¬ 
tion of destination — If continues till delivery or 
till disposal thereof under S. 56 — Rule 28 (2) 
Condition In — It Is not valid. 

Under the Indian law. the English nolion of 
Inc carrier's liability terminating on the arrival 
of goods at the destination cannot he imported 
tnlo India ns In India railways arc exempt from 
liability of the insurer of goods and their 
nobility is that of an ordinary bailee. The 
combined effect of Ss. 72. 47 ft) (f) and S. 56 
nnd of the various rules framed under S. 47. in¬ 
dicate that the Railway's liability as bailee con¬ 
tinues until delivery of goods at. destination or 
nnjil their sule under Sec. 56 or until otherwise 
duly discharged bv an appropriate action after 
the arrival of the goods. 

The condition laid down in R. 28 (2) (present 
R- 31) of the Goods Tariff General Rules that 
Inc railway is not liable in respect of nnv loss, 
destruction, deterioration and damage to such 
goods if the goods arc not removed from 
railway premises at station of dcstina- 
uon within the time allowed essentially 
seeks to exempt the railway from the 


liability ns a bailee and r.innol he treated as term 
nr condition on which the Railway might ware¬ 
house or retain the goods. This condition can¬ 
not he valid as it exceeds the rule-making power 
of Hie railwav and il is also inconsistent with 
the liability imposed on the railway under S. 72 
of the Railways Act. Delay in taking delivery 
l.v iIm-U cannot be pleaded in defence lo the 
negligence and misconduct of the Railway em¬ 
ployee. AIR 1943 Lab 24 4. Rcl. on: (1958) 2 
An \YK 377; AIR 1959 Andh Pra 17. Dissent, 
from. ILR (1902) 12 Raj 105: AIR 1962 Raj 181 
(185. 187) (Prs 11. 1C) (DB). 

22. Notice. 

See Railways Act 118901, S. 77 (old). 

23. Who can sue. 


•-S. 72 — Contract Act (1872), Ss. 160 and 

188 ~ Damage to goods In transit — Suil for 
damages by consignee who Is commission agent 

— Maintainability. 

A consignee, who is not the owner of the goods 
but to whom Hie goods are consigned for the 
purpose of sale oil commission basis, is entitled 
to maintain the suit for loss in respect of damage 
caused to the goods in transit. AIR 1914 Bom 
ITS and \IK 1924 All 574 and AIR 1949 EP 190. 
Rcl. on; 1951 All U 288; AIR 1954 All 747, 
Overruled. Dominion of India as owner of G. 
I. P. Railway v. Gavn Pcrshad. ILR (1956) 1 
All 526: 1956 All WR (HC) 360: 1950 All LJ 173: 
AIR 1956 All 338 (341) (Pr 27) (FBI. 

- • S. 72 — Endorsee of railway receipt — No 
right to bring suit for value for shortage in deli¬ 
ver of goods sent by railway. See Contract Act 
(1872). S. 161. AIR 1954 All 747 (DB). 

I Overruled in AIR 195C All 338.1 


-S. 72 — Who can sue. 

A consignee under a railway receipt is entitled 
to sue the railway administration for non-deli- 
verv of the consignment so long as he has not 
specifically endorsed the railway receipt in favour 
of anv other person. The mere fact that the 
delivery of part of the consignment has been 
taken bv his agent on his behalf would not des¬ 
troy the right of the plaintiff if there is no en¬ 
dorsement in favour of the agent. 1953 All LJ 
55: 1953 All WR (HC) 107: AIR 1053 All 460 
(461) (Pt B) (Pr 9). 


-S. 72 — Goods delivered to railway for con¬ 
signment — Suit by consignor for loss by non¬ 
delivery—Consignor alleging consignee lo be his 
commission agent — Suit not lo be dismissed In 
limine wtlhout affording plaintiff opportunity lo 
prove allegation. 

When the goods have been delivered to Rail¬ 
way Company for consignment and the consi¬ 
gnor sues for loss caused by the non delivery of 
goods, definitely alleging that the consignee was 
his commission agent meaning thereby that the 
property in the goods bad not passed to the con¬ 
signee. his suit cannot be dismissed in limine 
without affording him an opportunity to sub¬ 
stantiate his allegation that the properly in the 
goods had not passed to the consignee' AIR 
1924 Mad 517, Pistim*. 1949 All LJ 412: 1949 

rp 465: A1R 1050 89 (89, 90) 

(“r *i). 


-—S. 11 — Contract Act (1872), Ss. 148, 101 — 
Consignment of goods — Non-delivery due to 
negligence ot Railway — R. R. | n nnmc o! con . 

s gnee but not endorsed In his favour — Con- 
signor alone enn sue for loss. 

a ! on ' v ^ rom •he provisions made ap¬ 
plicable under S. 72 of the Railways Act. thS> 
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can be little doubt that the Railway accepts the 
consignment as a bailee only from the con 
signor who, according to the definition in Sec- 
ion 148, Contract Act is a bailor. The Railway, 
therefore, under S. 161 of the Contract Act is 
hable for any loss occurred if the loss is due 
o the negligence of the Railway. The consignor 
therefore, is the person who can institute a suit 
lor realising the losses which he has sullered 
on account of the negligence on the part ot the 
Hallway This statutory obligation on the part 
of the Railway vis-a-vis the bailor would be dis¬ 
charged only when the losses are paid to the 
bailor either through the Court or outside the 
Court, and either to the bailor or to his repre 
sentative. On principle as well as on authority, 
it can, therefore, be stated that the bailor can 
certainly sue for any loss, destruction, or deteri¬ 
oration of goods. 

In a contract of bailment of this Ivpe. con 
signee is not the party to the contract. He can¬ 
not, therefore, institute any suit on the ground of 
breach of the contract or negligence committed by 
the Railway in carrying out the terms of the 
contract. If at all he can sue on the ground 
that he holds title in the goods consigned to 
him. That is very different than saying that the 
consignor who is the real bailor cannot sue at 
all. As far as the bailee is concerned, his res¬ 
ponsibility under S. 161, Contract Act to meet 
losses is to the bailor. 

In cases, however, where either the consignoi 
or the consignee can claim and the person 
claiming receives the damages from the Railway 
Company either outside the Court, or through the 
Court, any payment thus made in the discharge 
of the claim by the Railway Company would 
certainly be a valid discharge as against the 
person who had not put his claim, and the rights 
of the consignor and the consignee will be settled 
between them. The Railway Company in any 
case is liable to pay the compensation because 
of its negligence. When it is not in doubt that 
the title in the goods consigned was with the 
consignor, the R. R. not having been endorsed 
in favour of the consigee, it is the consignor who 
alone can institute the suit. The consignee who 
has not had any title in the goods cannot sue 
in such a case. Merely because that R. R. stands 
in the name of the consignee without the title 
in goods passing to him he would not be en¬ 
titled to institute the suit. AIR 1924 Mad 517, 
Dist.; AIR 1925 All 656 and AIR 1957 Bom 276. 
Rel. on. (1905) 1 Andh WR 342: ILR (1963) 
Andh Prn 1250: AIR 1965 Andh Prn 263 (264, 
265, 266) (Pt A) (Prs 6, 7, 9), 

-S. 72 — Consignor can sue for compensa¬ 
tion. 

The right of action to recover compensation 
for loss or damage to the goods ordinarily vests 
in the consignor. Where the plaintiff sued for 
compensation on the ground that the goods 
which he had sent to the consignee at Nasik 
were not received by him and the Railway plead¬ 
ed that the plaintiff had no cause of action as 
the title to the goods had already passed to the 
consignee. 

Held, that the consignor who was the con¬ 
tracting party had the right of suit. AIR 1957 
Bom 276, Foil. 1062 NLJ (Notes) 18 (Bom). 

-S. 72 — Right of parties — Part of goods 

not delivered — Consignee suing — Railway 
finding goods and offering them in damaged con¬ 
dition — Plaintiff not bound to accent delivery. 
1057 Nag LJ 573: 60 Bom LB 103: ILR (1958) 
Bom 453: AIR 1058 Bom 238 (239) (Pt A) (Pr 4). 


7 . 2 T * Rlgh , 1 *° sue Consignee’s right 
- Contract Act (1872), Ss. 2 (d) and 230). 

I he right of action to recover compensation 
for loss or damage to the goods ordinarily vests 
in the consignor. Where the goods lost or 
damaged in transit are the subject-matter of a 
contract of sale, the owner of the goods may 
in the absence of a contract to the contrary! 
sue the railway administration. A consignee 
who is in possession of a railway receipt duly 
endorsed by the consignor may maintain an 
action for compensation for loss of the goods 
covered thereby, but he can do so not because 
he is the consignee but because he is the owner 
of the goods. A consignor may sue for compen- 
sation for loss reiving upon the breach of con¬ 
tract of consignment. An owner of goods 
covered by a railway receipt may sue for com¬ 
pensation relying upon his title, and the loss of 
goods by misconduct of the railway adminis¬ 
tration. A bare consignee, who is not a party to 
the contract of consignment and who is not 
the owner of the goods, cannot maintain a suit 
for compensation for loss or damage to the 
goods. He has no cause of action ex contractu 
nor ex delicto. Normally a person who is not a 
party to a contract is not entitled to maintain 
an action for breach of that contract. That rule, 
is subject to certain well-recognised exceptions, 
e. g., a person who is not a party to a contract 
<an sue on it if he is claiming through a party 
to the contract, or if he is in the position of a 
cestui que trust or of a principal suing through 
an agent or if he claims under a family settle¬ 
ment. A consignee docs not fall within any of 
the excepted classes. 59 Bom LR 704: ILR 
(1957) Bom 647: AIR 1957 Bom 276 (279, 280) 
(PI B) (Prs 12, 19, 20) (DB). 

-S. 72 — Who can sue — Liability of rail¬ 
way is same as bailee -— Property passing to 
consignee on date of delivery of goods to rail- 
way — Consignor is agent of consignee who 
alone can sue — Consignor still owner of goods 
on date of delivery. He can sue, even though on 
subsequent date property passes to consignee — 
As far as Railway is concerned, contract is be 
tween it and consignor — Consignor can there¬ 
fore sue. AIR 1955 NUC (Bom) 2949. 

-S. 72 — Merc fact that consignee is a pucca 

Adatia does not entitle him to institute a suit 
for damages. See Contract Act (1872). S. 211. 
ILR (1964) Gii) 928: (1964) 5 GuJ LR 379: AIR 
1966 GuJ 6 (DB). 

-S. 72 — Benefits of contract assignable — 

But assignee does not get right to sue — Only 
privy to a contract has right to sue. See Con¬ 
tract Act (1872), S. 37. ILR (1964) GuJ 928: 
(1964) 5 GuJ LR 879: AIR 1966 GuJ 6 (DB). 

-S. 72 — Right of consignor under railway 

receipt is not actionable claim and therefore not 
transferable. See Transfer of Property Act 
(1882). S. 3. ILR (1964) GuJ 928: (1964) 5 GuJ 
LR 879: AIR 1966 GuJ 6 (DB). 

-S. 72 — T. P. Act (1882), S. 130 — Goods 


onslgned to self under Railway Receipt — 
allway Receipt endorsed In favour of another 
- Endorsee not entitled to sue Railway merely 
v reason of endorsement. 

Where goods are consigned to self by the con- 
gnor and the Railway Receipt is endorsed in 
ivour of another, the endorsee cannot sue the 
ailway for short delivery of goods. The en- 
orsee cannot be said to have acquired an in¬ 
vest in the goods by the mere fact of his being 
\c endorsee. That interest is sufficient in law 
i sue the Railway, unless the endorsee has ac- 
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nuired ownership in the* cowls <«f which he 
lakes delivery. AIR 1947 Bom 109 and 58 Bom 
in 650, Dislinc. AIR 1957 Bom 270 and AIR 
1948 Pat 36, Foil; AIR 1944 N:ig 362. Dissent 

from ILR (1964) GuJ 628: (1964) 5 GuJ LR 879: 
AIR 1966 GiiJ 6 (8, 14) (Pt A) (Prs 2. 3. 9) 
(DB). 

-S. 72 —■ Sale of Goods Art (1930). S. 19 — 

Consignor endorsing Railway Receipt to another 

— Properly In the goods not transferred by 
mere cdorscmenl. 

Merely an endorsement on the Railway Re¬ 
ceipt does not transfer I he properly in I lie 
goods covered bv a Railway Receipt. To ascer¬ 
tain whether the property or anv interest in 
the goods has or has not passed, the material 
question to be considered in each rase is whe¬ 
ther at the time when the endorsement was 
made and the railway receipt was delivered, the 
parties did or did not intend that the properly 
or interest in the goods should pass. This has 
to he ascertained with reference to the terms of 
the contract bv which Die sale of goods took 
place, the conduct of the parties, and the cir¬ 
cumstances of the ease. 

Held, having regard to the definite case set 
up bv the petitioner and the events which 
preceded the endorsement of the railway re¬ 
ceipt, that the petitioner had not acquired 
ownership in the goods represented bv the rail¬ 
way receipt. 58 Bom LR 650. Foil.: AIR 1914 
Rom 178. Dislinc. ILR (1964) Gu| 928: (1964) 
5 GuJ LR 879: AIR 1966 GuJ 6 (9) (PI B) (Pr 4) 
(DB). 

-S. 72 — T. P. Ac! (1882), S. 137 — Negoti¬ 
able Instruments Act (1881), S. 13 — Sale of 
Goods Ac! (1930), S. 2 (4)—Document of title 

— Title to railway receipt does nol pnss bv 
endorsement — Railway receipt Is not a negoti¬ 
able Instrument. 

It is true that bv virtue of the definition con 
lained in Section 2 (4) of the Sale of Goods 
Ad. 1930. a railway receipt is a document of 
title to goods: vet the legislature has not used 
•he term ‘title’ in the expression 'document of 
title to goods' in the wider sense of ownership 
of goods. The word ‘title* is used in the limited 
sense of a right to receive or lake delivery of 
he goods. A railway receipt is a document of 
title in this limited sense and in the absence of 
anv provision in the Sale of Goods Act either 
expressly or imp’iedlv .staling that an endorse¬ 
ment on or a delivery of the railway receipt 
passes title to the goods represented thereby the 
proposition cannot be subscribed to that such 
an endorsement and delivery would pass title 
° I-* 1 ?! ffoo fk- ^ railway receipt is not 
negotiable instrument or a qunsi-ncgotinble 
instrument. Even if the instrument were to be 
regarded as a quasi-ncgotinhlc instrument, it 
cannot be said that bv mere endorsement and 
netivery 0 f that instrument, not merely the right 
delivery of the goods represented thereby 
iff Jvj* fi, !e in the goods them- 

T R Dissent from. 58 Rom 

Gnl Pr 7 - "«'• on * IL « n»64) 

<101 "• STrl 5. ,n B |" ™ : ™ ,!,e G '" 6 

rt:„Z 2 — 9°? ,rac * Act (1872), Ss. lflO. 188 

eoniM.. » y , adm i nls,ral,0D cannot enlcr ln(o 
contract for benefit of (bird person. 

Driven* i I! COrrccl . ,0 S “V there is nothing to 
Iratinn t cons, «P or »n«l the railway ndminis- 
to n rnn!i° m . C ? ,cr "? c rrcc,v and V °lunlarilv in- 
Whcn lbi raC ii f ° r 'he benefit of a third person. 

ncn the railway adminislrntion underlakes to 


give delivery to the order uf the consignor or 
to the consignee, the railway administration 
undertakes the obligation, not in favour of the 
prospective consignee or endorsee but. the obli¬ 
gation is undertaken bv it only for the consig¬ 
nor. Consequently a consignee who is not the 
owner of the goods but to whom the goods are 
consigned for sale cannot maintain a suit for 
loss in respect of damages caused to tlie goods 
in transit. AIR 1956 All 338 (FB): Not foil. ILR 
(1964) GuJ 928: (1964) 5 GuJ LR 879: AIR 1966 
GuJ 6 (14) (Pt F) (Pr 9) (DB). 

-S. 72 (prior to amendment In 196!) —Suit 

against Railway — Right to maintain — Consig¬ 
nor alone competent — Bare consignee having 
railway receipt — Not competent — Contract 
Art (18721. Ss. 151. 152. 161 and 226. AIR 1956 
All 338 lFBI and AIR 1957 Bom 276. Dist. AIR 
1962 GuJ 266 (268) (Prs 6. 7). 

-S. 72 — Suit by consignee. 

Where the railway receipt shows that the 
plaintiff is the consignee, and there is no en¬ 
dorsement on it in favour of another, the plain 
HIT is entitled to sue on it. for the non-delivery 
of the consignment. What agreement was be 
tween the plnintitT and other persons is not a 
matter with which the railway authorities are 
concerned. It is their duty to deliver the con¬ 
signment of the plaintifT ns the sole consignee. 
ILR (1955) Hyd 604: AIR 1956 Hyd 30 (31) (Pt 
B) (Pr 3). 

-S. 72 — Sale of Goods Act (1930), Ss. 2 

(4) and 27. Proviso — Consignor himself con¬ 
signee — Delivery of Railway receipt to bank 
—_ Bank is agent of consignee — t’ncndorsed 
railway receipt —■ Purchase of, by plaintiff from 
agent (Bank) of consignee — Suit bv plaintiff 
against railway for damages for non-doliverv. is 
maintainable. See Sale of Goods Act (1930). Sec¬ 
tion 2 (4). AIR 1055 Hyd 193 (DB). 

-S. 72 — Who can sue. 

An endorsee of a railway receipt has a suffi¬ 
cient interest to enable him to sue on its basis. 
AIR 1955 Madh R 70. Foil. Madh BLR 1965 
(Civ) 396: Madh BU 1955 HCR 1541: AIR 1955 
MB 181 (182) (PI A) (Pr 9). 

-S. 72 — Who can sue — Right of consig¬ 
nee — Railway receipt Is document of title — 
(Sale of Goods Act (1930), S. 2 (4)). 

A railway receipt is a ‘document of title' with¬ 
in the definition of the term in Section’2 (41. 
Sale of Goods Act. and enables the person men¬ 
tioned os consignee to give a valid discharge in 
respect of the goods to which it relates. Hence, 
a consignee of goods or an endorsee of a rail¬ 
way receipt though he be an agent of the con¬ 
signor has sufficient interest in the goods to 
file a suit against the railway. AIR 1947 Bom 
169 Not foil. Madh BLJ 1955 HCR 174: Madh 

AIR 1955 MB 70 (73) (Pt 

-S. 72 — Right of suit. 

In the case of non delivery or damage to a 
consignment it is either a consignor or a consig 
nee or an endorsee of the railway receipt who 
alone can flic a suit against the Railway ad¬ 
ministration. AIR 1957 Nag 31; AIR 1959 MP 

(NoM W MPU (NWS) 29 FoH - *W1 MPLJ 

LP ^ 1 e " dorsce °* “ Mllwiy receipt 
Right to sue In hts own name. 

A railway receipt though not a negotiable 

n^rTirV ,S C }°' h i A wilh ,hc characteristic of 
negotiability and where there are a series of 

endorsements, the last endorsee is entitled to 
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mi mpu (StoT®: A,R 1957 Nac 3I - F “"- 

ITT f a \,™ ~ Wh ° ca !? sue ~ Unsigned endorsee 
of railway receipt- Suit bv- Maintainability— 
(Eeidence Act MS; 2 ), S. 115). AIR 1959 Madh 
Pra 305 (308, 309) (Pi D) (Prs 21, 23. 25) (DB). 

—-S. 72 — Damages — Right to sue for — 
Assignee of railway receipt — Right of. 

The assignee of a railway receipt issued for 
a consignment is entitled to bring and maintain 
a suit on the strength of the endorsement made 
in his favour without any more. AIR 1957 Nag 
31 ■ Fol!. 1959 MPC 341: 1959 MPU 701: 1960 

AMP? 9 9 ) 85 (DB) R 1959 Madh Pra 276 (278) (PI 

——S- 72 — Suit for damages — Railway re¬ 
ceipt endorsed in favour of another — Con'.K 
“°*L “ can maintain suit — (Specific Relief Act 
|lcw7), S. 23). 

The endorsee of a railway receipt can main¬ 
tain a suit against the Railway for damages foi 
the loss of the goods. The consignor of goods can 
also maintain a suit against the Railway Ad¬ 
ministration for damages, for the loss of the 
goods even though he has endorsed the railway 
receipt in favour of another, more so. when the 
railway receipt was returned bv the endorsee to 
the consignor and the notice of this was given 
to the railway. 1959 MPC 239: 1959 Jab LJ 291: 
1959 MPU 327: AIR 1959 Madh Pra 222 1223) 
(Pt A) (Pr 4) (DB). 

-S. 72 — Right lo sue — Person holding 

R. R. without endorsement — Right of. 

Held, on facts that a suit for damages for 
failure to deliver goods in time is not one in 
tort but one based on the contract of carriage 
with the Railway. The contract was with con¬ 
signor so he could sue. Also any one in whose 
favour it was endorsed was entitled to sue. An 
unendorsed Railway receipt cannot be recog¬ 
nised to be conveying title of the consignor to 
the holder of the Railway receipt so ns to en¬ 
able him to file a suit against the Railway Ad¬ 
ministration for damages. The possession of 
the Railway receipt may justify the Railway in 
regarding the possessor as an agent of the con¬ 
signor. But that will not clothe the holder with 
the rights of the consignor to institute a suit. 
1959 MPU (Notes) 29. 

-S. 72 — Who can sue — Endorsee of rail¬ 
way receipt. AIR 1958 Madh Pra 314 (315) (PI 
A) (Pr 6) (DB). 

-S. 72 — Who can sue — Consignor deliver¬ 
ing goods to railway for delivery to consignee 
— Loss caused by non-delivery — Consignee to 
whom property In goods has passed alone can 
sue for loss. 

Where a consignment is delivered to the rail¬ 
way, the consignor, except where he is acting 
as the agent of another, can be regarded as the 
party to the contract of carriage; prima facie, 
he can also be treated as the bailor; where he is 
acting as an agent, his principal can be regarded 
as the bailor so far as the railway is concerned. 
But where under a contract of sale, goods arc 
delivered bv the seller to the railway for carri¬ 
age. in order to elTect delivery, the railway is 
ordinarily treated as the agent of the buyer to 
receive the goods from the seller. Benjamin on 
Sales, 3th Edn. P. 737, cited with approval. 
Therefore, where property in the goods had 
pa sed to the buyer, on delivery to the railway 
the latter should have to be regarded as bailee 
to the owner of the goods, namely, the consig¬ 
nee. And only the consignee can sue for loss 
caused by the non delivery of the goods after 


72. Note 23 

the goods have been delivered to the railway for 
delivery to him. AIR 1924 Mad 517, Rel on- 

v R !o-; w OI 7i *n 9 and AIR 1957 Bom 276 and 
™ «^ dh „ Pra 222, Disscnr - fron > '7 Mad 

H V** WN 374: ILR (1965) 1 Mad 

CDB) AIR l96 ° Mad 152 f!63) (Prs 6 - 7 ’ 8 - 

: S - 72 — 'Documents of title’ — Railway 
receipt — Assignability. Sec T. P. Act (188*1 

S. 137. AIR 1957 Nag 31 (DB). 

-S. 72 — Railway receipt having series of 
endorsements — Right of last endorsee to bring 

a £? ln *l Rli,wa > # - Scc T - P Act (1882), S. 137 
AIR 1957 Nag 31 (DB). 

— s - ' 2 Endorsee of railway receipt — 
Right to sue for damages for short delivery Sec 

T. P. Act (1882). S. 130. AIR 1957 Nag 31 (DB). 

- s - "2 — Suit for loss or leakage — Who 

can sue — Consignor consigning goods lo self 

Buyer taking delivery without endorsement 
on receipt — Mere delivery does not confer 

right to sue. 

. The only person entitled to take delivery is 
cither the consignee or anyone else to whom the 
receipt is endorsed. It is not correct to say that 
whenever a railway delivers up a consignment 
to the person who produces the railway receipt, 
there is a presumption that the person who 

takes delivery does so as the owner of the 
goods, or that it amounts to a recognition by 
the railway that he is the owner and that the 
property in the goods vests in him so as to 
entitle him to sue the railway administration 
for loss during transit. The only person entitled 
to sue for damages is the consignee or the per¬ 
son to whom the receipt is endorsed. AIR 1938 
PC 52; AIR 1934 PC 24f>, Rel. on. 

A consignor consigned some drums of oil lo 
self and sent the railway receipt without endors¬ 
ing it to the huver, who look the delivery from 
railway. On finding that there was shortage in 
the quantity of oil, I lie buyer sued railwav for 
the loss. 

Held, that the plaintiff not having established 
that he was entitled to the consignment in ques¬ 
tion, either as a consignee or an endorsee of 
the railway receipt, was not entitled to main¬ 
tain an action against the defendant railway ad¬ 
ministration for loss, if any. caused bv leakage, 
or wastage during transit. ILR (1951) Cut 567: 
AIR 1952 Orissa 126 (128) (Pt C) (Pr 5). 

-S. 72 — Consignee — Right of suit — Con¬ 
signee endorsing railway receipt In favour of 
third parly — Effect. 

The only person who is entitled to maintain 
a suit for damages against railway is the per¬ 
son who is the owner of the goods at the rele¬ 
vant time. It does not matter whether he is the 
consignee or the endorsee of the railway re¬ 
ceipt or not. 

Where the plainlilT-companv which # was 
shown in the railway receipt as the consignee 
endorsed the railwav receipt to a third person 
hut failed to prove that even after endorsement 
it retained the property in the goods to itself. 

Held, that it had no right to sue for compen¬ 
sation for damage to the goods. AIR 1947 Horn 
169. Rel. on: AIR 1945 Pat 387. Distinguished. 

1950 BUR 182: AIR 1960 Pal 457 (458) fPrs - 
4). . 

-S. 72 — Consignor — Suit by for non-deli¬ 
very lo consignee, his commission agent— Main¬ 
tainability. . 

A consignor is entitled to sue the Railway * 
ministration for non delivery of the consig - 
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nicnl to Hie consignee who is nierelv his com¬ 
mission agent since the ownership ol the goods 
is with the plaintiff. I960 BLJR .348: AIR 1060 
Pal 419 (419) (Pt A) (Pr 3) <DB). 

_S. "2 — Non-deIiver> — Compensation — 

Right to — Consignor or Consignee. 

Held, on facts that the Railway had rightly 
paid the compensation to the consignee._ The 
notice sent bv the plaintiff’s lawyer on 30.7-1935 
asking the Railway not to pay the compensa¬ 
tion to the consignee was of no avail as the 
pnvmonl had already been made to the consig¬ 
nee on 16 7-1955. The Railway was not con¬ 
cerned as to whether the title in the goods had 
really passed to the consignee or was still in 
the consignor. If the plainitfT had any claim 
against the consignee, he might he at liberty to 
enforce that claim in a properly constituted suit 
if the law permitted him to do so. AIR 1960 
Pal 167 (167) (Pr 6). 

-Ss. 72, 65 and 56 — Sull for damages for 

non-delivery of goods — Right to Institute — 
Principles as to — Endorsement in blank — 
Meaning of — Scope. 

A railway receipt issued to the consignor of 
goods is a document of title to goods within the 
meaning of Section 2 (4) of the Indian Sale of 
Goods Act. 1930. and. Section 178 of the Con. 
tract Act, there being no distinction between the 
two terms. Generally, it is only the consignor, 
or the consignee, or the endorsee of the con¬ 
signment, who can maintain an action for 
damages for non delivery of I he consignment. 

But, even when there is an endorsement in 
blank in favour of a person, then also such a 
blank endorsee for value can mainlain an action 
for damages for non-delivery of the goods. En¬ 
dorsement in blank means writing one’s name 
merely, on the back of a railway receipt with¬ 
out specifying and restrictions as to payee, man¬ 
ner of payment, etc., which details may be Riled 
in by the holder thereof, in whatever manner 
he likes. Therefore, where the railway reccipl 
is handed over on payment of the price of the 
goods, there is an absolute transfer both of the 
goods and of the right to take delivery under 
the contract. No doubt, generally an endorse¬ 
ment of a railway receipt creates rights, if any, 
between the endorser and the endorsee inter sc, 
and. it creates no rights between the endorsee 
and the railway which had issued the railway 
receipt to the consignor, and the only remedy 
of the endorsee is against the endorser; but, 
when the properly in the goods consigned has 
passed to the consignee, ns the consignee under 
Section 23, Sale of Goods Act, at the time of 
Ihe consignment, the consignee who is the 
principal in the transaction, would be deemed 
Jo be the person who had entered into the con- 
tract of carriage with the railway company 
through his agent, the consignor, and, would 
be the proper parly to sue the railway for loss 
of the goods. 

Held, on facts on the basis of the corres¬ 
pondence on record, that the consignment was 
nu u J° thc Additional District Magistrate, 
Uhanbnd, and, that he was thc consignee there¬ 
of, and, as such, thc State of Bihar wns entitled 
v* j UC . t damages for non-delivery of the 
goods to him; (ii) that the protection of Scc- 
Rons 56 nnd 50, Railways Act, could be given 
om.Y If the provisions of those sections had been 
w,t k* As no notice of auction wns given 
6 cons l|jnee and no publication of auction 
nin<lc * n local newspapers, the pro- 

iW r "?, ls ncl !o Ihe Railway; (ii!) 

mat for the same reasons the Railway could not 


t'laim any wharfage from the plaintiff; (iv) that 
Ihe plaintiff could not however be allowed inter¬ 
est in the absence of any contract or usage. AIR 

1959 Pat 438 (439, 440, 441) (Prs 2, 3, 9, 11, 14, 
15, 19. 21, 22), 

-S. 72 (1) — Document «f title — Railway 

receipt — Endorsee can sue railway adminis¬ 
tration for compensation for non-delivery of 
goods. See Sale of Good* Act (1930), S. 2 (1). 
AIR 1955 NIC (Punj) 994 (DB). 

-S. 72 — Who can sue on contract of carri¬ 
age — No proof that plaintiff was endorsee of 
railway receipt — Plaintiff has no right to 
bring suit for non delivery. AIR 1955 NUC (Raj) 
4064 (DB). 

24. Who can be sued. 


9-Ss. 72, 80 —Goods consigned from Quetta 

in Pakistan to New Delhi in India — Goods 
carried bv Pakistan Railway and Indian Rail¬ 
way — No treaty between two countries regard¬ 
ing liability for loss of goods in case of through 
traffic — Suit bv consignee for compensation 
for non-delivery at New Delhi against Domi¬ 
nion of India — Liability of Forwarding Rail¬ 
way. under implied contract of bailment indi¬ 
cated — Article of Limitation Act applicable — 
(Contract Act 11872). Sections 151. 152. 161. 

71. 194 1 — (Limitation Act (1908). Article 30). 
See Railways Act (1890). S. 80. AIR 1960 SC 
233. 

-Ss. 72 and 80 — Short delivery — Goods 

carried by separate railways — Proof by the 
claimant. 

Where a suit is brought for damages on ac¬ 
count of short delivery of 5 tons of soft coke 
consigned with thc Eastern Railway, then the 
Western Railway is not responsible for Ihe 
short delivery unless it is proved that Eastern 
Railway had handed over the entire consign¬ 
ment to the Western Railway. The mere fact of 
payment of freight charges to thc Western Rail¬ 
way will not be enough to raise auv presumption 
against it. Further in thc absence of nnv evi¬ 
dence to suggest lhat the loss occurred on thc 
Western Railway it cannot be held that nnv tort 
wns committed bv thc Western Railway. AIR 
1953 Punj 43, Disting. AIR 1966 Ajmer I (1) 
(Prs 1, 3, 4). 

- S. 72 — Indian Independence (Rights. Pro- 

porlv and Liabilities) Order (1947), S. 8 (U 
(b) — Liability of Union of India for loss of 
goods on Railways. Sec Indian Independence 
(Rights. Property and Liabilities) Order (1947), 
s. R (1) (111. AIR 1952 Assam 88 (DB). 

-S. 72 — Consignment passing through num¬ 
ber of Railways — Remedy for loss. 

In n case where the plaintiff cannot prove Ihe 
loss at n particular railway when his goods had 
In pass through a number of railways, his 
remedy for Hie loss lies against thc particular 
railway administration at whose station the 
goods arc hooked. 1961 BLJR 223: 1961 Pat LR 
26: 1LR 40 Pat 921: AIR 1961 Pat 334 (338) (PI 
C) (Pr 8) (DB), 


——S- 72 — Loss of consignment on Bnroda 
Railway — Liabilities of former Baroda State 

7, r McrRed S, « ,es a*™) 

Act (89 of 1949), Ss. 8, 8. 


outuons o 


, ... . 1,4Vt K'* x * ouuvs (Laws) 

cover all the liabilities of the merRcd State i 
curred under ihe operation of anv law. T 

• m|!I H»M® to compensate t 
plnlnliiTs in ease or the loss of the conslcnm* 
occurring on the Gaekwnd Bnrodn Railway | 
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extenl of the responsibility of the Indian Domi¬ 
nion in which the State has merged would be 
the same. 

There is no reason why both in law and 
equity the Indian Union cannot he held liable 
or any obligation which was enforceable in 
law in respect of an act arising out of the 
running of the Gaekwad Baroda Railway as 
Mich. 1061 BLJR 223: 1061 Pat LR 26: ILR 40 
“V A,R 1961 p a« 334 (338) (Pt D) (Prs 8. 

-Ss. 72, 80 — Liability of different railways 

— Plaintiff bringing suit against all railway ad¬ 
ministrations concerned — He is not entitled to 
decree against all — Plaintiff unable to prove 
default against contracting railway — Latter 
proving proper discharge of its duty as bailee 

— It is discharged of all responsibility for loss 
or damage. AIR 1955 NUC (Raj) 4064 (DB). 


25. Damages. 


-S. 72 — Interest by way of damages. 

Suit against Railway for recovery of admitted 
damages in respect of goods consigned for 
carriage — Interest on amount claimed bv way 
of further damages cannot be allowed. ILR 
(1955) 7 Assam 261: AIR 1955 Assam 221 (226) 
(Pt F) (Pr 10) (DB). 

-S. 72 — Compensation — Determination of. 

Per Ram Labhava J. :— In case of non deli- 
yen' of consignment, the Railway Administration 
is responsible onlv to the consignee. The sub- 
sequent or the ultimate transferee stands in the 
shoes of the consignee so far as the loss is con¬ 
cerned. The price that he pays cannot afford 
anv criterion for assessing compensation, for it 
is the loss to the consignee which the Adminis¬ 
tration has to make good. ILR (1950) 2 Assam 
489: AIR 1950 Assam 175 (186) (Pt D) (Pr 49) 
(DB). 

-S. 72 (prior to amendment of 1961) — 

Damages — Assessment of — Suit for Compen¬ 
sation for short delivery and deterioration of 
goods — Assessment and damage certificate by 
Railway Inspector marked without prejudice — 
How far admissible as admission of liability or 
proof of damages— Absence of evidence aliunde 
— Effect. 

In a suit for compensation against a Rail- 
wav administration for short delivery and de¬ 
terioration of goods consigned owing to mis¬ 
conduct and negligence of defendant, an assess¬ 
ment and damage certificate given bv the Ins¬ 
pector of Railways who prefaced his declaration 
on the certificate bv the averment. ‘Without 
prejudice', does not furnish good cause for a 
decree straightway, without proof of actual loss 
and quantum of damages bv the plaintiff, the 
certificate cannot be treated as an admission of 
liability. Even if it is conceded that such certi¬ 
ficate shows prima facie admission of damage, 
the plaintiff has still to prove actual loss and 
damage as to the quantum and extent. The loss 
sustained might be incapable of proof with the 
certainty of mathematical demonstration but 
where absolute certainty is impossible, though 
damages are not uncertain, the amount of 
damages might he still ascertained bv the usual 
rules of evidence to a reasonable degree of cer¬ 
tainly. AIR 1957 Cal 666 and AIR 1957 Cal 190 
and AIR 1923 Cal 49. Ref. to; AIR 1961 Madh 
Pra 190, Dist. AIR 1905 Cal 630 (038) (Prs 9, 
10 ). 

-S. 72 — Damage — Measure of — Plaintiff 

refusing to lake delivery beeause of deterioration 
due to misconduct — Railway assessing de- 


terioratlon in quantity by 20 p. c. — Goods 
sold and price Daid to plalntltl — Suit for 
damnee — Right of plalntff. 

Held, on facts that there was on record the 
e\idence that on 28-1-50 damages were assessed 
at j.0 per cent.; that though there was no clear 
evidence as to quantum on 21-1-50 the differ¬ 
ence would be negligible, that the appellate 
Court was not justified in making an academic 
approach to the question of damages and that 
the trial Court's decree was correct. 1958 Nag 
LJ (Notes) 24. 

-S. 72 — Damages. 

Consignment of onions despatched from Maga- 
tahsil to Howrah — No proof as to execution of 
Risk Notes A and B as alleged bv Railway Ad 
ministration — Consignment found to be in a 
deteriorated condition due to defective condition 
of wagon — Time taken for journey bv Railway 
Administration was longer than it should ordi¬ 
narily be — Wagon containing consignment not 
marked as ‘Perishables’ as required bv rules — 
Railway Administration held was liable for com¬ 
pensation. 69 Cal WN 157: ILR (1957) 2 OJ 
456: AIR 1956 Cal 99 (102) (Pi C) (Pr 17) (DB). 

-S. 72 — Loss of goods in transit— Measure 

of damages will be value of goods — Interest by 
wav of damages cannot be allowed as Interest 
Act does not apply — (Interest Act (1939), Sec¬ 
tion 1). AIR 1955 NUC (Cal) 5915. 

-S. 72 — Compensation for damage to goods 

— Assessment — No proof of extent of loss — 
Percentage basis — If Justified. 

So far as the damage to the goods is con¬ 
cerned, the assessment of the Railway autho¬ 
rities would be binding on the Railway ad¬ 
ministration. although it may not be final. But, 
a plaintiff-consignee or a plaintiff-consignor 
would, all the same, be required to prove the 
extent of loss, so as to entitle him to damages. 
Whether a plaintiff has, in fact, proved the ex 
tent of the loss, so as to entitle him to any 
particular quantum of damages would be a ques¬ 
tion of fact to be decided with reference to the 
evidence on record. 

Where the plaintiff had appropriated the 
goods to his own use, but had failed to prove 
the extent of loss, the plaintiff could claim 
damages on the basis of percentage of damage 
to the goods and if the judge has adopted that 
basis it cannot be said to be erroneous or 
illegal. 1961 MPLJ 179: 1901 Jab LJ 506: ILR 
(1960) Madh Pra 904: AIR 1961 Madh Pra 190 
(191) (PI A) (Pr 6). 

-S. 72 — Damages caused to consignment — 

Assessment need not be to satisfaction of con¬ 
signee — Delivery of consignment cannot be 
refused by party dissatisfied with assessment of 
domoges — Assessment of damages cannot bf 
insisted. 

Held, on facts that the plaintiff had no right 
in law to insist upon open delivery or to claim 
assessment of the damages, if any. caused to the 
consignment much less to his satisfaction. The 
plaintiff was bound to take delivery of the con¬ 
signment in the condition in which it was found 
and then claim damages according to his own 
assessment and estimate. (1901) MPLJ (Notes) 
279. 

-S. 72 — Contract Act (1872), Ss. 73 and 161 

— Scope — Remote loss — Railway carrier — 
Misconduct — Delay in delivery of consignment 

— Fall in market price as a result of price con¬ 
trol _ Consignee not entitled to compensation 


1403 


RAILWAYS ACT (1890), S. 72, Note 25 


Loss is loo remole and indirect. See Con- 
tracl Acl (1872), S. 73. AIR I960 Madh Pro 289 
(DB). 

_S. 72 — Damage caused to consignment — 

Assessment need not be to satisfaction of consig¬ 
ns —Delivery of consignment cannot be refused 
by party dissatisfied with assessment of damages 
— Assessment of damages cannot be Insisted. 

Plaintiff consigned bags of bidi leaves. At the 
destination he found that the seal of wagon was 
broken and leaves had changed colour. Plain¬ 
tiff declined to accept delivery unless the damage 
to the consignment was assessed tn his satisfac¬ 
tion. 


Held, that the plaintiff had no right in law 
to insist that the Railway authorities should 
assess the damage caused, much less to his satis¬ 
faction. The plaintiff had to take delivery in 
the condition in which the consignment was 
found and then to sue for damages. 1947 NLJ 
212; AIR 1948 Nag 65; ILR (1947) Nag 335. 
Rel. on. I960 MPLJ (Notes) 23. 

-S. 72 — Loss of goods — Measure of 

damages. 

In a suit for damages against a Railway for 
the loss of goods in the transit, the correct basis 
to assess damages is the price prevalent at the 
place of delivery and not the wholesale price. 

1959 MPLJ 749: 1959 MPC 368: 1959 Lnb LJ 718: 
AIR 1959 Madh Pm 232 (234) (Pi F) (Pr 10) 
(DB). 

- S. 72 — Damages — Suit for damages for 
non.dclivcrv — Subsequent arrival of goods 
effect of. indicated. AIR 1958 Madh Pra 314 
(316) (Pt B) (Prs 7, 8) (DB). 

S. 72 — Measure of damages. 

Plaintiffs led no evidence to prove the value 
of the goods at the destination on or about the 
time consignment reached there. 

Held, that damages claimed bv them on the 
basis of rate prevailing at the issuing station. 

tSLowi! be cIa,mcd - AIR 1953 Nag 169, Foil. 

1958 MPLJ (Notes) 122. 

S. 72 — Damages — Measure of. 
r ii ere ,hc Pontiff claims not only the price 
?' ,hc conds but also the profits which he would 
have earned by their sale, the profits have to be 

in<rT?K d f? fercnce lo thc Price prcvail- 
inff at the destination on the dale of the receipt 

oi the goods. Where, however, thc plaintiff does 

? h ; MV Profits on the goods, his claim for 

fg5 M 95 f2M: VC 1958 ba MPC 459: 

TTaaJ? (b n 0r ' atnendm * n « 1° men - Loss 

OI goods -- Damages — Quantum. 

railwflv SC *K° f ? S ? # oods bonkcd carriage by 
lo nnv ‘hx h ^.K ,a f - nll . fr ,' VOuld , no1 be cn,i,lcd «»!»« 

croo „n h \? he,lcnl 'S* 8 of P r °n«s nr lo anv in 

5 of i am T KC \ (Plaintiff awarded decree for 

6 ncr rent°°? S sh ?f* dc,ivcrod w-itli interest at 

decree) 7fl MnTiwi al ', of ,hc ,rinl hurt’s 

S J LW S3!: (1954 ) 2 Mad LJ 329: 

fpf 5 j d (DB?; AIR 1083 Mad 304 f397 » 

damaoe! 2 nT.i Dnmn ?, c . ,0 cnnds ~ Award of 
dnmaccd at A« ° r,lon _ of consignment found 

cd portion V. ! " nn,IOn “ Plnin,ifT scll.inc damaR 
of Roods" — te r r n c ,hnn i. urren * mnrke » rate 
would he f0r “wnrdmR damaees held 

the Roods S f £ fferenc « bc,wcen lhp value of 
actual amount 5 m * rkct ra,c and »he 

Roods, AIR 1960 *mS iso ,°L ,h « dnma * ed 
(DB). 1860 Mad 149 054) (Pt B) (Pr 15) 


-S. 72 — Consignment of oil despatched in 

entire unit wagons under Risk Notes A and B 
— At lime of delivery some tins found missing 
and some empty and others badlv damaged — 
Defective packing — Half damage attributed lo 
defective packing — Other half attributed to mis¬ 
conduct ot railway servants. AIR 1955 NIC 
(Mad) 3944. 


-S. 72 — Suit for compensation for non deli¬ 
very — Burden is on plaintiff to prove value of 
consignment. AIR 1961 Manipur 45 (50) (Pt H) 
(Pr 28). 

-S. 72 — Damages — Burden of proof. 

It is no doubt true that it is always for thc 
plaintiff lo prove that thc loss was caused by 
the neglect or negligence of the Railway Adminis¬ 
tration. But when the Court has thc evidence 
that the goods had deteriorated while in the 
custody of the Railway Administration, there is 
a prima facie case of negligence for the Rail¬ 
way Administration to answer. The Railway Ad¬ 
ministration should place material before the 
Court from which it could he inferred how the 
consignment was dealt with, in order to as¬ 
certain whether the Railway administration took 
as much care as is required of them, being 
bailees of the goods under Ss. 151, 152 and 161 
of the Contract Act. 1956 Nog LJ 670: 1956 
MPLJ 119: AIR 1957 Nag 69 (80) (Pr 5). 


-S. 72 — Short delivery of goods — Measure 

of damages indicated. AIR 1957 Nog 31 (DB). 

-S. 72 — Damages — Measure of. 

The price of the goods at the place of des¬ 
tination on the dale on which they reach the 
place should be the measure of damages for thc 
loss suffered bv the plaintiff due to the wrongful 
nets of thc employees of the Railway Adminis¬ 
tration: 1951 NLJ 470. Foil. ILR (1953) Nog 
314: 1954 NLJ 363: AIR 1953 Nag 169 (170) 
(PI A) (Pr 6) (DB). 

-S. 72 — Basis of compensation — Market 

rate and not amount paid for acquiring Is basis. 

The plaintiff in a suit against the Railway is 
entitled to claim compensation on the market rate 
prevalent at the material time. He cannot ask 
for thc amount which he may have paid in 
acquiring the goods. f52) 1952 Nog U (Notes) 
14. 


-S. 72 — Damages. 

When a Railway Administration undertakes to 
convey goods to a particular place and give deli¬ 
very there and thc goods arc lost due to some 
fault of the railway, then the damages which 
he Plaintiff is entitled lo claim is thc price of 
the Roods at the place of their destination. 1951 

Ef* * 1952) Naa 10: A,R !9 51 Nan 

357 (2) (369) (Pt E) (Pr 17). 


— -- umciiuiuaii OI lift)11 — Sill 

5^. fp of pr,ce o! * oods ios 

while In custody o! Railway - Plaintiff canno 
„ a, SJ sp * c,al damages or Interest for loss o 
profil unless Railway had previous notice. 

in a suit by a consiRnor for recovery of ih 
°ij m . ,ransil whi,c in ‘he custod 

not Haim W ? V ;A* n ' n,slral ‘«n. the plaintiff can 
no claim special damnRcs for loss of profil 

unless U ,s established that the parties know a 
-nc time of makinR the contract that such los 
of profits would arise to thc plaintiff due t 
non-delivery of Roods. When Ihc goods arc los 
and in consequence, thc plaintiff loses the pro 
n!o ," buh he could have earned, the value o 

ms in IhTahs ? n bc r rc(-ovcred b '» not any pm 
nlainRir I ? b " r , c of propcr notice nor can Ih 

Jess' 0 there nim ,n,Crosl bv nf dnmnRes «n 
less there was previous notice. AIR 1949 5 
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RAILWAYS ACT (1890), S. 72, Note 25 


cm 

I960 


,'n T\ AIK 1 IC 67 ILR (I960 

M)0, Rd on. ILR (1962) Cul 395: AIR 
Orissa 66 (68) (I>| B) (Prs 6, 7) (DB). 

"d — Suit for damages against rail- 
wa VT. Burdc . n of proving damage is on plaintiff 
— Evidenee Act (1872), Ss. 101-194. 

Uhere a consignment of goods despatched bv 
ra ! is damaged and a suit is brought against the 
railway for damages, the onus of proving the 
value of goods booked and the extent of damages 
caused to the goods is on the plaintUT. A 
damage certificate, on which the plaintiff relics, 
states only the facts that the damages had, in 
fact, been caused to the goods but it docs not 
amount to an acknowledgment of fact that the 
damage was caused bv negligence or misconducj 
on the part of the railway officers. 

Held, that the plaintiff’s suit for damages must 
fail for two reasons, namely, (1) he failed to 
show that when the goods were booked they 
were in an undamaged condition: 
had also failed to establish that he 
fered damage to the extent claimed 
(1963) 29 Cut LT 193. 


and (2) he 
actually suf- 
in the plaint. 


S. "2 (old) — Measure of damages—Freight 
charges cannot be added in computing damages 
payable by railway. ILR 44 Pat 816: AIR 1965 
Pat 408 (409) (Prs 3, 4) (DB). 

-S. 72 — Measure of damages — Short deli 

'cry — Plaintiff is entitled to cost price of 
goods short delivered in absence of evidence of 
prevailing market rate at time when goods 
ought to have been delivered — Plaintiff not 
entitled to profits or costs of sending notices but 
is entitled to interest pendente lite and future. 
AIR 1960 Pat 111 (112) (Pt D) (Pr 9). 


-Ss. 72 and 80 — Damages caused to goods 

sent by through booked Irafflc — Goods trans¬ 
ported by two railway administrations — Liabi¬ 
lity of the second when arises. 

A suit for compensation for loss ran be 
brought either against the Railway Administra¬ 
tion under whose railway the consignment was 
hooked or against the Railway Administration 
on whose railway the loss occurred. The for 
mer railway is bound to compensate bv reason 
of the contract of consignment whether the 
loss may have occurred at a place within that 
railway or not. Rut. the latter railway is only 
bound for such loss if the loss has occurred at 
any place within its railway. AIR 1933 Pat 45; 
AIR 1949 Pat 329. Rel. on: AIR 1946 Pat 336. 
Disting. AIR 1956 Pat 71 (72) (Pt C) (Pr 6). 


-S. 72 — Claim for damages for non-deli¬ 
very of consignment — Such claim is debt. See 
Debt Laws — Displaced Persons (Debts Adjust¬ 
ment) Act (1951), S. 2 (6). AIR 1960 Puni 291 
(DB). 

-S. 72 — Compensation for non-delivery — 

Interest cannot be allowed. AIR 1955 NIC 
(Punj) 994 (DB). 

-S. 72 — Scope — Loss of goods due to 

wilful neglect of railway — Value of goods on 
date of despatch established — No evidence to 
show that the price of goods had gone down 
bv the date of the loss — For measure of com¬ 
pensation for loss, price of goods at the time of 
loss, need not be proved— Contract Act (1872). 
S. 73. ILR (1960) 10 Ra.| 1359: 1961 Raj LW 
148: AIR 1961 Raj 211 (212) (PI B) (Pr 6) 
(DB). 

26. Pleadings and procedure. 


-S. 72 — Shortage in consignment in custody 

of railway — Amendment of plaint by adding 
parly — Amendment not disclosing cause of ac¬ 


tion against him — Effect 
facts — (Civil P. C. (1908), 
tract Act (1872), Ss. 43, 

(Assam) 2305 (I)B). 

:- s - "2 — Risk Note B — 

duct — Pleading. 


discussed — Case on 
O. 6, R. 17) - (Con 
73). AIR 1955 NUC 


Proviso — Mlscon- 


Before anv Question relating to the discharge 
of the obligation imposed on the Railway Ad 
ministration by the proviso contained in the Risk 
Note B arises, the plaintiff is not bound to state 
that the loss of the consignment was due to the 
misconduct of the Railway Adminitsration or its 
servants. ILR (1950) 2 Assam 489: AIR 1950 
Assam 175 (177) (Pt B) (Pr 10) (DB). 

““ s - 72 — Civil P. C. (1908), S. 20 - Wheat 
entrusted to Railway station staff at K for des¬ 
patch to P — Loss sustained at K — Suit for 
damages filed at P — Held, Court at P had no 
lunsdiction — Section 72 of Railways Act not 
attracted. See Civil P. C. (1908), Section 20. AIR 
1965 Pat 53 (DB). 


-S. 72 — Civil P. C. (1908). O. 2. R. 2 - 

One consignment of 54 bales — 3 bales lost 
and some articles missing from 2 bales — Two 
separate suits not maintainable — Rar under 
O. 2, R. 2 applied. See Civil P. C. (1908), 0. 2. 
R. 2. AIR 1958 Pat 565. 


27. Limitation for suit. 

See Limitation Act (1908), Art. 31. 

SECTION 72-A (Old) 

-S. 72-A — Damage during transit — Duly of 

Railway to nroduce forwarding note. 

Where from the evidence adduced in the case 
it is clear that the transit was at owner's risk 
rate and the conditions necessary to bring the 
rase under S. 74-C arc present it is immaterial 
whether the forwarding note under S. 72-A is 
forthcoming or not. In such a case the plaintiff 
is bound to prove negligence on the part of the 
Railway administration. ILR (1959) Cul 398: 
AIR 1960 Orissa 141 (142). 


SECTION 73 (New) 

#-S. 73 (New) — Endorsee of railway receipt 

for consideration — Whether he can maintain 
action on contract embodied in receipt. 


Per Mudholkar and Ramaswami, JJ.—The nego- 
iation of the railway receipt may pass the pro- 
icrtv in the goods; it does not, however, transfer 
lie contract contained in the receipt or the statu- 
orv contract under S. 74-E of the Railways Act 
now, Sec. 76-D). Negotiability is a creature of 
tatute or mercantile usage, not of judicial deci- 
ions apart from either. Therefore, in the absence 
>f any usage of trade or any statutory provision to 
hat effect, a railway receipt cannot be accorded 
be benefits which flow from negotiability under 
lie Negitiable Instruments Act, so as to entitle 
he endorsee as the holder for the time being of 
be document of title to sue the carrier, the 
tailwav authorities, in his own name. Where tne 
•laim of the plaintiff is as an ordinary assignee 
>f the contract of carriage, the plaintiff has; to 
irovc the assignment in his favour. AIR 
3om 169, Approved; (1845) 153 ER 532 and A 
1938 PC 52, Rel. on. Morvi Mercantile Bm 
Ml v. Union of India. (1965) 4 Law Rep 281= 
1965) 35 Com Cas 629: (1965) 2 SCA 1S<: 

[965 SC 1954 (1960. 1965) (Pt C) (Prs 10, 2o). 

_Ss. 73, 74-A (as it stood prior to mnendment 

>f 1960) — Loss not direct result of deiecuve 
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packing — Railway nut pinki-lr.l liv S. 7 I-\. 
See Railways Act (ISIX)) (as il shim I prinr t*» 
amendment'of I960). S. 74-A. AIR 1963 All 2. 

_Ss, 73 (New) and 77 (ns amended in I960) — 

Damage not attributable to defective condition of 
goods or defective packing — Liability of Railway 
— Onus of proof. 

Where the damage cannot be attributed eitbei 
to the defective condition of goods or the defec¬ 
tive packing of the goods, the primary onus of a 
bailee to show that he had taken such care of 
the goods as a man with ordinary prudence would 
take in the case of his own goods must Ik* dis¬ 
charged by the Railway for denying relief to the 
plaintiffs. See Railways Act (IS90i (as it stood 
prior to amendment of I960). S. 72. AIR 1963 
All 1. 

-S. 73 (New) — Evidence Act. S. 166 — 

Goods booked at railway risk — Shortage found 
at the time of deliver)* — Damage not attributed 
to defective packing — Loss or damage of goods 
was prima facie evidence of negligence — Bur¬ 
den of disproving negligence lay on the Railway 
Administration. AIR 1963 All 1; 1956 Nag LJ 
679: 1956 MRLJ 119; AIR 1957 Nag 59; 1965 
MPLJ Note No. 5: AIR 1950 Pat 215, Folk: AIR 
1962 SC 1879. Rel. on. 1965 MPLJ (Notes) 109. 

-Ss. 73 (New), 50, 72 —• Perishable goods — 

Power of Railways to sell — Notice to consignor 
or consignee before sale is essential. See Rail¬ 
ways Act (9 of 1890). S. 56. AIR 1963 Orissa 17. 


SECTION 74 (Old) 


-S. 74 — “Passengers* luggage’*. 

Under the Indian Railways Act there appears 
to be no bar or hindrance to the carriage of toilet 
articles as passengers’ luggage. 65 Cal WN 727: 
ILR (1962) 1 Cal 230: AIR 1962 Cal 4S (52) 
(Pt A) (Pr 13) (DB). 


-Ss. 74 (Old), 66 and 113 — Contract In*tween 

Railway Administration ami passenger purchasing 
ticket — Half ticket purchased by adult — Mis¬ 
representation — Contract becomes voidable and 
not void — Luggage booked on such ticket — 
Loss of luggage in transit — Railway Administra¬ 
tion is responsible for loss. See Railways Act 
(1890), S. 66. AIR 1962 Cal 48 (DB). 

-S. 74 — Party not entitled lev claim open deli¬ 
ver)* from Railway Administration — Right of 
party is to take delivery and claim damages. See 
Contract Act (1872), S. 73. 1965 MPLJ 572: 1965 
Jab LJ 1001: AIR 1966 Madh Pra 52 (DB). 

-Ss. 74 and 74-D — Duty of Railway Ad¬ 
ministration. 


In the case of goods consigned at owner’s risk, 
when the fact of the non-delivery is brought to 
the notice of the Railway Administration, it is the 
duty of the said Railway Administration to give 
information required under S. 74-D, namely, to 
disclose how the consignment was dealt with 
throughout, to the consignee. AIR 1961 Manipur 
45 (47) (Pt B) (Pr 9). 


SECTION 74-A (Old) 

rrrS?- 74 - A M-C <*) — Short delivery — 
Liability of Railway — Proof of misconduct. 

A consignment of a number of bags of jaggery 
was found to be short in weight owing to leak- 


ag*\ The remark in the railway receipt was that 
I lie bags were torn and resown. There was no 
certificate under S. 74-C (2». Suit for damages 
for short delivery was decreed against the Rail- 
wav*. 

Held, that the case was governed by S. 74-A, 
Railways Act and the Railway Administration could 
not be responsible for any deterioration, leakage, 
wastage or damage except upon proof of negli¬ 
gence or misconduct on the part of the Railway 
Administration or of any of its servants. In the 
absence of certificate under S. 74-C (2), the con¬ 
signment must be deemed l<> have been carried 
at the owner's risk. The burden of proving the 
negligence and misconduct on the part of the 
Railway Administration and its servants lay pri¬ 
marily on the plaintill. AIR 1955 Ajmer 9 (9) 
(Pr 10). 

-S. 74-A (before amendment of 1961) — Con¬ 
signment of groundnut oil by railway — Deviation 
from agreed route — Loss — Negligence and mis¬ 
conduct by Railway Administration — Mere proof 
of loss not sufficient — Burden to prove negli¬ 
gence and misconduct lies on plaintilf — Plaintiff 
throughout alleging negligence and misconduct — 
But notice under S. 80, Civil P. C.> not contain¬ 
ing instance of negligence alleged in amended 
plaint — Notice if valid — Held, what was in 
issue was not state of mind but breach of con¬ 
tract and hence mere allegation of negligence or 
misconduct was not sufficient in notice under S. 80. 
See Civil 1>. C. (1908). S. 80. ILR (1965) 2 All 
127: AIR 1966 All 333. 

-74-A — Damage to goods in transit — De¬ 
fective packing —* Negligence of Railway Adminis¬ 
tration — Onus. 

Section 74-A of the Railways Act shifts the onus 
of proving negligence or misconduct on the part 
of the Railway or its employees to the consignor 
claiming compensation for loss or damage to the 
goods delivered to the Railway packed defec¬ 
tively, if the Railway established the following 
facts:— 

(i) the goods were delivered defectively packed 
or packed not in accordance with the prescribed 
conditions; 

(ii) and as a result of such defective or impro¬ 
per packing the goods were liable to leakage, 
wastage, or damage in transit; 

(iii) and the fact of such defective or improper 
packing was recorded by the sender in a forward¬ 
ing note. ILR (1965) 2 All 768. 

— S. 74-A (as it stood prior to amendment of 
1960) — Loss not direct result of defective pack¬ 
ing — Railway not protected by S. 74-A — Rai- 
ways Act (1890) (os amended in I960), Ss. 73, 

4 7-L. 

Unless the loss is the direct result of defective 
packing, defective packing cannot give protection 
to the Railway Administration. 

Where, in respect of a consignment, it was 
noted m the forwarding note and railway receipt 
that the planks of the cases were weak and louse” 
and it was found at the time of delivery that the 
cases were broken and hail been reunited and the 
Railway Administration did not show how the 
boxes were broken and renailed. 


RAILWAYS ACT (1890), 

Held, tlwl the loss could not lx- connected to 
delect,vc packing and the railway administration 
was not protected by S. 74-A. AIR 1951 All 489 

ill 1960 Mad I49 - nek on. 19G3 All WR 
(HC) 4/: AIR 19G3 All 2 (3) (Pr 3). 


S. 74-A (Old) 


! ot l . Hr lower Court had not followeo 

he law law down in S. 74-A. See Civil P {] 
11908), S. 115. (1905) 7 OJD 53: 31 Cut I.T 320. 
ILR (1965) Cut 132. 


• J* * as il slo °d prior to amendment of 

1 i?.~ Da,na ^* not attributable to defective 

condition of goods or defective packing — Lia¬ 
bility of Railway — Onus of proof — Where 
the damage cannot be attributed either to the de¬ 
fective condition of the goods or the defective 
packing, the primary onus of a bailee to show 
that he had taken such care of the goods as a 
man with ordinary prudence would take in the 
case of his own goods must he discharged by the 
Railway for denying relief to the plaintiff—Railwavs 
Act (1890) (as amended in 1960), Ss. 73,77-C. Set- 
Rail ways Act (1890) (as it stood prior to amend¬ 
ment of 1960), S. 72. AIR 19C3 All 1. 

-Ss. 74-A, 47, 72 — General Rules for Accept¬ 
ance, Carriage and Deliver)' of Coods, Rules 31 
(2), 47 — Rules relating to Report of Damages, 
Deficiencies or Loss of Coods, Paras 161-1 and 
161-11 — Part of consignment damaged — Railway 
is bound to give open delivery—Damage consign¬ 
ment in custody of railway, to be given open deli¬ 
very of — Destruction by fire — Liability as bailee 
— Railway is liable. See Railways Act (9 ol 
1890), S. 47. AIR 1963 Andh Pra 415. 

-S. 74-A — Consignment booked at railway 

risk — No forwarding note as to any defect in 
packing — Goods found broken at time of deli¬ 
ver)’ — Responsibilities in cases of rail¬ 
way risk rates and owner's risk rates 
pointed out. See Railwavs Act (1890), 
S. 72. 1965 MPLJ (Notes) 5. 

-Ss. 74-A, 72 — Suit against Railways for 

damages caused by breaking of brittle goods — 
Defective packing — Fact not recorded in for¬ 
warding note — S. 74-A not applicable — Con¬ 
signment at railway risk — Railway is responsible 
as bailee — Onus discharged — Fact whether 
plaintiff had apprised Railways that goods were 
brittle not known — Onus to prove is shifted to 
plaintiff. See Railways Act (1890), S. 72. 1963 
Jab LJ 603. 


_Ss. 74-A, 72 — Responsibility of Railway as 

bailee — Coods sent at owner's risk — Damage— 
Onus of proof of negligence or misconduct — It 
is only under two contingencies that the onus is 
cast upon the plaintiff to prove negligence or mis¬ 
conduct on the part of the Railway Administra¬ 
tion or its servants. The first relates to defective 
condition of goods as a result of which they are 
liable to deterioration. The second condition re¬ 
lates to defective packing of goods which leads to 
Jamage in question. Where the damage is not 
attributable either to defective condition of the 
iroods or the defective packing of goods the pri¬ 
mary onus is on the Railway to prove that it took 
inch a care of the goods as an ordinary man oi 
prudence would take in the case of his goods. 
Contract Act (1872), Ss. 151 and 152) (Evr 
lence Act (1872), Ss. 101, 104). See Railways Act 
1890), S. 72. AIR I960 Mad 149 (DB). 

_ 5 74-A (Old) — Lower Court’s finding that 

he Railways were guilty of negligence and mis- 
•onduct, based on evidence on record — It could 


■ S ' '4-A (2) (prior to the amendment of 1961) 
--tins of o,| consigned for transport damaged in 
lansit — I ms not packed according to instruc- 
.ons issued by Railway - But special caution 

loose shunted" pasted to wagon 
~ Possibility of damage caused bv rough and 
loose shunting not ruled out — Both parties are 
negligent Damages should he equally appor¬ 
tioned See Railways Act (1890) (prior to the 
amendment of 1961, S. 72. AIR 1963 Orissa 41 
(DB). 


—S. 74-A — Civil P. C. (1908), 0. 41, R. 4 — 
Suit for damages against two Railway Administra- 
l ions — Common defence based on S. 74-A, Rail¬ 
ways Act — Decree against both — Reversal in 
appeal even though one Railway Administration 
was not party on record — O. 41, R. 4. applies— 
Decree not vitiated. See Civil P. C. (1908), 0.41, 
R. 4. AIR 1961 Pat 301 (DB). 

Ss. 74-A, 74-C and 74-D — Scope — Onus 
of proof — Failure to record condition of pack¬ 
age in forwarding note — Effect — In order to 
bring the case under the section, the onus is on 
the Railway to prove by legal and reliable evi¬ 
dence the recording of the condition of the pack¬ 
age on the forwarding note either by the sender 
or his agent. AIR 1960 Pat 111 (112) (Pt B) 
(Pr 6). 

-Ss. 74-A, 72 and 74-C — "Subject to the 

other provisions of this Act" — Case governed by 
Ss. 74-A and 74-C — Loss or damage not prima 
facie proof of negligence — Burden of proof — 
(Evidence Act (1872), Ss. 101 to 104). See Rail¬ 
ways Act (1890), S. 72. AIR 1959 Pat 473. 

-S. 74-A — Word damage’ docs not cover 

partial loss of goods consigned. 

The word ‘damage’ as used in S. 74-A denotes 
partial destruction or partial impairment and im¬ 
plies that the goods still exist although in damaged 
form. The word is not comprehensive enough to 
cover the case of loss of part of the goods con¬ 
signed. The Railway Administration consequently 
cannot escape its liability by relying on the provi 
sions of S. 74-A of the Act. GG Punj LR 703: ILR 
(19G4) 1 Punj 314. 

SECTION 74-B (Old) 

-S. 74-B — Applicability — Loss of goods. 

The words 'destruction, deterioration or damage 
do not include loss. AIR 1952 Cal 285, Rel. on; 
AIR 1926 Pat 384, Dissented. 1959 Nag LJ 5: 01 
Bom I.R G82: ILR (1959) Bom 819. 


SECTION 74-C (Old) 
SYNOPSIS 

(Railways Act (1890), S. 74-C (Old).) 

1. Liability of Railway Administration. 

2. Negligence and misconduct. 

3. Evidence and proof. 

4. Burden of proof. 


RAILWAYS ACT (1890). S. 74-C (Old). Note 1 
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5. Forwarding Note. 
(J. Miscellaneous. 


J. Liability of Railway Administration. 

-74-C (as it stood before amendment by Act 39 

of 1961) — Contract of carriage at railway risk 
rate — No record in forwarding note about 
defective packing — Container found leaking at 
destination — Railway cannot take advantage of 
doctrine of “inherent vice” — Railway not show¬ 
ing that they treated consignment as prudent bai¬ 
lee would — Railway liable for loss. 67 Col \VN 
279: AIR 1963 Cal 399 (404) (Pt D) (Pr 30). 

-S. 74-C — Consignment of mustard oil at 

owner’s risk rate — Wagon containing consign¬ 
ment over-carried — Goods not properly packed 
—Tins also old and used and liable to leakage in 
transit because of weak soldering — Defects noted 
in R.R. at the time of booking — Loss and 
damages to goods held due to defective packing 
and to over-carriage. ILR (1963) Cut 459: 29 
Cut LT 527: AIR 1964 Orissa 82 (83) (Pt B) 
(Pr 8). 

- -S- 74-C — Liability of Railway Administra¬ 
tion — Suit for damages for deterioration of goods 
due to unusual delay in transhipment — Goods 
carried at owner's risk — Negligence and miscon¬ 
duct on part of Railway Administration — Burden 
is on plaintiff — Station Master's certificate obtain¬ 
ed when taking delivery is not conclusive on point 
of period of transit — (Evidence Act (1872), 
Ss. 101 to 104). 

Under S. 74-C, the goods having been des¬ 
patched at the owner's risk, and the consignor not 
having elected to pay the railway risk rale, there 
i.s no question of the Railway's liability unless it 
is proved that there was any negligence or mis¬ 
conduct on the part of the Railway Administration 
or any of its servants: 

Held: that the burden to prove negligence and 
misconduct of Railway Administration was on 
plaintiff in a suit for damages caused to the goods 
on account of unusual delay in delivery. It was 
not a case of non-delivery so as to cast onus on 
Railways to prove that there was no negligence or 
misconduct on their part. Held, further, that 
Station Masters Certificate obtained by a con¬ 
signee at the time of taking delivery of goods, did 
not amount to an acknowledgment of the facts 
stated therein; it only showed that damage had, in 
met, been caused to the goods: accordingly his 
statement to the effect that it normally takes a 
particular period for a wagon to reach the parti- 

liTiPn was not co,,cIu *»vo. AIR 1961 Orissa 
OJD 264 * R 1957 Pat 4?5 ’ Rel on ’ (1961) 3 

biliK S ‘ ° Wner indentin 8 wagon — Lia- 

aX (Pt Arlpr^)^ 505 ' AIR 19fI ° 0n ’ SSa 146 

^^kJ 4 A C fc (3 L (aS r il siooi prior *° iis amend- 

— R Act of 1981)—Assessment of damages 
Roods rT, a> i S partIy , rcs P° nsi 'ile for damage to 
Smte? USCC l : by accide "^ fire - In assessing 
used 8 ht^ Cer a r n amount of conjecture has to be 
7s iST “ Wa ? d “ to exact damn- 
m JSS & ne , g 'f",”, of RaiKva >’ staff—Damn 
serious f\7 Wa J udge not unreasonable—No 
nous flaw in reasoning — No interference * in 


appeal. AIR 1964 Puiij 147 (151) (Pt O (Pr 20) 
(DB). 

2. Negligence and misconduct. 

-Ss. 74-C, 74-D (before its amendment by Act 

39 of 1961) — Negligence and misconduct on part 
of Railway Administration — Proof of — Negli¬ 
gence — What amounts to — Loss or damage to 
goods — Not a prima facie evidence of negligence 
— (Present S. 74, substituted for old S. 74-C by 
the Amendment Act 39 of 1961; Present S. 76-F 
substituted for old S. 74-D by the Amendment Act 
39 of 1961 with effect from 1st January, 1962). 

As Sections 74-C and 74-D use the word ‘negli¬ 
gence’ along the word ‘misconduct’, the quantum 
of evidence necessary to attract liability of the 
Railway for loss of part of the consignment is 
only that much as may be sufficient to lead to the 
inference of negligence, and not of misconduct on 
the part of the Railway Administration or its ser¬ 
vants. Negligence is something less than mi> 
conduct, and it consists in the doing of some act 
which a person of ordinary care and skill would 
not do under the circumstances and in omitting to 
do some act which such a person would do under 
the circumstances. In other words, the test to l>e 
applied is the care taken by a prudent man. AIR 
1957 Pat 147. Rel. on. Further, in a case govern¬ 
ed by S. 74-C. it is erroneous to hold that the loss 
or damage to goods is prima facie proof of negli¬ 
gence on the part of the Railway Administration. 
AIR 1964 Andh Pra 172 (177) (Pt B) (Prs 20, 21) 
(DB). 

S. 74-C — Goods carried during monsoon sea¬ 
son at owner's risk — Goods damaged due to rain 
water — Misconduct and negligence — Burden of 
proof — Railway failing to show that it had pro¬ 
vided rain-proof wagons —, Effect — “Misconduct'' 
and negligence’*, meaning of — Res ipsa loquitur 
—72. 

“Misconduct" and "negligence" arc different 
notions. Some kinds of negligence may amount 
to misconduct while some kinds of negligence 
"»ay n „t amount to "misconduct". The principle 
of res ipsa loquitur may be applied to infer negli¬ 
gence but it cannot be applied to infer misconduct. 

?*! ,S ™ uluct , ’"consistent with the 
" " *• Ra,l «;«V »>as to be proved and cannot 

j /rom the mere fact of deterioration or 

damage. AIR 19% Rom 129 , Foil. 

Although in eases to which Sec. 7-4-C of the 
■STY i ACt “ f pplical,le ,h< “ burden of proving 

SecUon ; C i 0r f n |K 8 r m * °" thc pIain,iff . untU? 

■ , 106 °k m E n de,,ct * Ad *c Railway Ad¬ 
ministration should call all the material witnesses 

prove the facts which were within its special 

S " 1u "V 1 "-' Rul L' va > 

tailed to adduce evidence to show that it had nm 
vuled ram-proof wagons in monsoon mid it had 
also admitted that the rain-water had entered the 
crevices of the door of the wagon, there was a 
pruna facie case of negligence. The failure to 
provide water-tight wagons would also amount to 
misconduct because under thc rules relating 0 
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1 1* % '0) Bom 507: AIR 1 960 Bom .*344 (346. 347) 
Tt B) \Vrs 6, S ? 9) <DB*. 

-$. <4-C (3) — Perishable articles sent at 

owners risk rate by railway — Deterioration in 
transit — Two days' delay in transit — Inference 
of misconduct. 

In a suit for recover.- of a sum as damages from 
the Railway Administration on the ground that 
certain damages to his goods was caused by delay 
due to negligence and misconduct on the part of 
the said Railway Administration, in case the goods 
sent are the category of perishable goods such as 
potatoes and are tendered to l>e carried at owner’s 
risk rate, then the consignor of such perishable 
articles must prove that the deterioration in the 
goods was due not only to the delay in tranship¬ 
ment of the articles but also to want of care on 
the part of the Railway servants or Administration. 
A common carrier of goods is not, in the absence 
of a special contract bound to carry within any 
given time, but only within a time which is rea¬ 
sonable, looking at all the circumstances of the 
case. 

In a suit for damages, against Railway Adminis¬ 
tration, brought by the plaintiff, for the loss caused 
due to damaged condition of the goods. 

Held, (1) that S. 74-C, and not S. 74-D. applied 
to the case; (2) that it was for the plaintiff to 
prove under S. 74-C (3) the misconduct in transit 
on the part of the Railway Administration; (3) 
that there was no misconduct on the part of the 
Railway Administration; (4) that there was no rule 
in the Goods Tariff General Rule No. 28 regard¬ 
ing attaching of perishable lalxds to the type of 
wagon in which the bags were sent; (5) that the 
reasonable time for carriage of goods was nine 
days under R. 14 of the said rules, that a delay of 
two days was not unreasonable and that this de- 
lav was no indication • of misconduct. (I960) 2 

OJD 504: ILR (1961) Cut 32: AIR 19G1 Orissa 
113 (116, 117, 118) (Pt A) (Prs 7, 11, 12) (DB). 
-S. 74-C (3) — Misconduct. 

Misconduct is something more than mere negli¬ 
gence. It is the intentional doing of something 
which the doer knows to lx* wrong or which he 
does recklessly not caring what the result may be. 
(1960) 2 OJD 504: ILR (1961) Cut 32: AIR 1961 
Orissa 113 (117) (Pt D) (Pr 11) (DB). 

_S. 74-C (3) (prior to its amendment bv Act 39 

of 1961) — Proof of negligence — Accidental fire 
in wagon carrying goods at owners nsk — All 
doors of wagon not opened by Railway stall — 
Tlirow-ing of water from engine discontinued 
although staff knew that it would take some time 
for fire brigade to arrive. 

Held, Railway employees wrre partly respon¬ 
sible for damage caused to goods, due to their 
negligence. 

Where the Railway staff failed to open all the 
doors of the wagon earning the goods booked at 
owner’s risk, while trying to extinguish the acci¬ 
dental fire caused to the wagon in transit, and 
failed to continue to throw the water from the 
engine although that arrangement had _ already 
proved useful in reducing the fire and the Rad- 
wav staff knew that it would take some time be¬ 
fore the fire brigade would arrive at the spot: 

Held, that the Railway staff had failed to take 
two of the essential steps for controlling the tire 
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and saving the goods which were then unaffected 
>} it, when the same was discovered and it was 
a case of part-negligence on the part of the Rail¬ 
way employees in not taking steps to mitigate the 
damage. AIR 1964 Punj 147 (151) (Pt B) (Prs 13, 
10 (DB). 

3. Evidence and proof. 

-S. 74-C (3) — Applicability — Delay in deli- 

vcr y l — Misconduct — Mango consignment at 
owners risk note — Complete deterioration — 
Delivery refused — Railway not responsible unless 
plaintiff proves negligence or misconduct on part 
of Railway Administration — Three day’s delay 
in transit is not sufficient to prove misconduct. 
AIR 1955 NUC (Ajmer) 1263. 

-S. 74-C—Consignor claiming damages alleg¬ 
ing misconduct or negligence on the part of Rail¬ 
way — Railway not adducing evidence negotiating 
misconduct or negligence — Held, negligence was 
established by inference — Evidence Act (1872), 
Ss. 106 and 114. (New S. 74 substituted for the 
old S. 74-C by the Amendment Act (39 of 19G1) 
with effect from 1st January, 1962.) 

In a case covered by S. 74-C, the consignor who 
claims damages on the ground of misconduct or 
negligence on the part of the Railway to disclose 
certain facts if they are within its exclusive know¬ 
ledge, and if the Railway does not disclose them, 
he can ask the Court to draw such inferences 
from its omission as are permitted under the law. 

The plaintiff consigned certain goods for car¬ 
riage by railway at owner's risk rates. The goods 
were in good condition when they were entrusted 
to the Railway, but found drenched with water 
when they were delivered at the destination. The 
plaintiff filed suit, for compensation for loss 
due to the negligence and misconduct of the Rail¬ 
way. The Railway did not lead any evidence 
which could have negatived misconduct or negli¬ 
gence on the part of itself or its servants. 

Held, that the negligence of the Railway had 
lx*en established by inference, it was impossible 
for the plaintiff to prove where, how and when 
the goods were drenched, as this fact was within 
the exclusive knowledge of the Railway. Under 
S. 106, Evidence Act, the Railway was bound to 
disclose w hat happened to the goods and how they 
were dealt with while under its custody. Its 
failure entitled the plaintiff to ask the Court to 
infer that the facts if disclosed would have been 
unfavourable to the Railway and the Court was 
entitled to draw this inference at its discretion. 
1964 All LJ 802: AIR 1965 All 246 (248) (Pt B) 
(Prs 7, 8). 

_S. 74-C (before its amendment in 1901) -- 

Nature of rules — Do not override rules in Goods 
Tariff — Not applicable to consignments of satety 
matches — Negligence cannot be presumed Trcvn 
their non-observance. (Present S. 74(1) to (3) sub- 
stilted tor old Sec. 74-C by Amendment Act 
of 1961 with effect from 1-1 1962). See Coocb 
Tariff (1954). R. 76. AIR 1964 Andh Pra 1/2 (DB). 

_S 74-C (3) (as insterted in 1949) — Goods 

consigned at owners rusk notes - Loss or damage 
in transit — Consignor must prove neghgence or 

misconduct on part of raffWV- See Radxvays ^ 
(1890), S. 72 (as inserted in 1949). Ain laot 

130. 
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_Ss. 74-C, 72, 76 and 74-D — Nature of liabi¬ 
lity of railway — Suit for loss arising out of shor¬ 
tage —* Proof of negligence or misconduct — 
Burden. 

The responsibility of a railway administration, is 
as provided by S. 72 is that of a bailee. As provid¬ 
ed by S. 76 in a suit for compensation for any loss 
or damage it is not necessary for the plaintiff to 
prove how the loss or damage was caused. Bui 
where a consignment is carried at the special reduc¬ 
ed rate, the case will be governed by S. 74-C or 74-D 
and the ordinary rule that when it is proved that 
goods delivered to the railway are lost, the rail¬ 
way is not exonerated from liability except upon 
proof of these facts which would under the Indian 
Contract Act exempt a bailee from liability would 
not apply. In those cases negligence or misconduct 
has to be proved by the plaintiff unless the far 
inference from the disclosure such as may be madb 
by the railway under Sec. 74-D as to how it dealt 
with the consignment when it was in his posses¬ 
sion or control, is that the loss is attributable to 
negligence on its part or on the part of its servants. 
ILR (1957) Mys 407: MR 1959 Mys 90 (90, 91) 
(Pt A) (Prs 5, 6, 8). 

-S. 74-C (3) (Inserted by Railways (Amend¬ 
ment) Act 1949) — Misconduct—Delay in deliver¬ 
ing goods — Inference of misconduct—Where the 
plaintiff consignor successfully shows that there 
had been delay in delivering the goods without any 
reasonable cause and the Railway Administration 
fail to show as to how the consignment was dealt 
with during the time it was in their possession or 
how the delay had occurred, the only legal inference 
that can be drawn is that there was misconduct on 
the part of the Railway and the plaintiff is thus 
entitled to a decree. 22 Cut LT 512: ILR (1957) 
Cut 48: AIR 195G Orissa 222 (224) (Pt B) (Pr 5). 

—-Ss. 74-C, 72 — Coods sent by railway — Rcs- 
posibility of Railway as bailee — Duration of liabi¬ 
lity — Loss or damage not prima facie proof of 
negligence. See Railways Act (9 of 1890), S. 72. 

AIR I960 Pat 571. 

7 5 S * ^ (Prior to its amendment by 

Act 39 of 1961)—Coods carried at owners risk — 
Damage to goods in transit — Suit for damages — 
Evidence to show how goods are dealt with in 
<*>urso of transit — Burden of proof — Evidence 
Act (1872), Ss. 106, 114, Illus. (g). 

When the goods are booked at owners risk, the 
RaUway Administration, according to the provisions 
ot 8. 74-C (3) of the Railways Act, would not be 
responsible for any damage to those goods from 
any cause whatsoever except upon proof that such 
carnage was due to the negligence or misconduct 
on the part of Railway Administration or any of 
r, ^ants. In a suit brought against Ihe Railway 
Admm^tration for damages to goods booked at 

- t k urdcn proving misconduct or 
" n(T g, ge ^ e * obviously on the plaintiff, but, accord- 

of Sec. 72 of the Railways 

Hon icfk r < eSP f° nsi t bi,i , ty of Ae RaiKvay Administra- 
2 m f t“ * at a bailee under Ss. 151, 152 and 161 

Admin,H*™ 0 * Act * In other words * lhe Railway 
AtobusUaHon is supposed to take much care ol 

take^n 0dS ** a I ? a , n of or(Rn ary prudence would 
os' to i° f his own goods - Since the facts 

goods flrn dam . ag0 or loss had occurred to the 
are within the special knowledge of the 

iXgb 12.1 Fn.D. 89. 


Railway Administration, under the provisions of 
See. 106 of the Evidence Act, the Railway Admini¬ 
stration is supposed to adduce evidence to show 
how the goods were dealt with in the course of 
the transit and that they had taken as much care 
as a man of ordinary prudence would do regard¬ 
ing his own goods. In case the Railway Administra¬ 
tion does not produce such evidence, an adverse 
presumption would be drawn against them under 
Sec. 114 (g) of the Evidence Act. It may also be 
mentioned that in a case where the plaintiff calls 
upon the Railway Administration to adduce certain 
evidence, which was in their exclusive possession, 
and they fail to do so, the presumption under Sec¬ 
tion 114 (g) of the Act would be still stronger. AIR 
1964 Punj 147 (149) (Pt A) (Pr 8) (DB). 

-S. 74-C (3) —Scope — Burden of proof — 

Mention of owner’s risk in receipt — Effect of 
S. 74-C (1). 

The presumption under sub-sec. (1) of Sec. 74-C 
arises in cases where the Railway Administration 
provides for carriage of two rates one as railway 
risk rate and the other as the owner’s risk rate. But 
where no document has been produced to show 
that in the case of particular goods in dispute there 
were two rates as referred to in S. 74-C (1) the 
presumption does not apply and the circumstances 
mentioned in sub-sec. (3) are not required to be 
proved by the consignor. 1957 Raj LW 145: AIR 
1960 Raj 121 (122) (Prs 4, 5). 

4. Burden of proof. 

-S. 74-C (2) — Absence of certificate under — 

Effect. 

In the absence of a certificate under sub-sec. (2) 
a consignment would be deemed to have been carri¬ 
ed at owners risk, and the burden of proving the 
negligence and misconduct on the part of the Rail¬ 
way Administration and its servants lie primarily 
on the plaintiff. AIR 1955 Ajmer 9 (9) (Pr 10). 

I 4 *? — Presum Ption — Negligence on 
part of Railway — Onus of proof is on plaintiff- 
consignor — Railway not producing any evidence 
to show how it dealt with consignment — Plaintiff 
producing some evidence of negligence — Court 
can hold railway negligent. 

Assuming that under S. 74-C (2), in case there 
are two rates fixed for consignment, it hns to be 
presumed that the consignment was booked at the 
owners risk rate, the only effect of it is that the 
onus would he upon the consignor-plaintiff to 
prove that the nondelivery or the damaged deli- 
very "’as effected because of the negligence of the 
Railway. The initial burden may thus lie upon the 
P ainhff Nevertheless, the Railway cannot he 
absolved from the responsibility of explaining to 
he Court how it handled the consignment during 

I'l WKen d,c . R a 'l' v »y has not explained 
this through proper evidence and the plaintiff has 

P d rJ some evidence in this behalf, the Court 
can find the Railway negligent in handling the 
JfSSj .JjJJB) 1 Andh WR 342: ILR 

Am 1365 A " dh Pra2li3 

Art1q «f 4 iqfii? 4 ' D ^ <¥ 0re its flmendm ent by 
1 ? 61) c - Goods at owner's risk - 
Destruction by fire - Burden is on consignor to 

prove negligence or misconduct on part of railway 
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administration — Evidence adduced by both 
parties — Onus of proof not material. 

It is clear from the provisions of Ss. 74-C and 
74-D that where the goods are carried at the 
owner’s risk rate, and the loss of goods is due to 
fire, the burden of proving negligence or miscon¬ 
duct lies upon the consignor. It is well settled that 
when both the parties have adduced all available 
evidence, burden of proof assumes little or no im¬ 
portance. 

Held, on facts, that there was no evidence of 
negligence or misconduct on part of the railway 
administration or its servants and therefore, it was 
not liable for the loss. (Present S. 74 (1) to (3) sub¬ 
stituted for old Sec. 74-C by the Amendment 
Act 39 of 1961 with effect from 1st January, 1962. 
Present S. 76-F substituted for old S. 74-D by the 
Amendment Act 39 of 1961 with effect from 1st 
January, 1962). AIR 1964 Andh Pra 172 (177, 179) 
(Pt A) (Prs 22, 46, 47) (DB). 

-S. 74-C — Misconduct or negligence of Rail¬ 
way — Burden of proof is on plaintiff. [New S. 74 
substituted for old S. 74-C by Amendment Act (39 
of 1961)]. 1960 Nag LJ 177: 62 Bom LR 445: 
1LR (1960) Bom 507: AIR 1960 Bom 344 (346) 
(Pt A) (Pr 5) (DB). 

-Ss. 74-C and 72 — Burden of proof — When 

it is found on facts that loss has been caused due 
to negligence or misconduct on the part of Railway 
Administration the Railway Administration will be 
liable and it is not necessary for the plaintiff to 
allege and prove that the rate other than the 
owner's rate was agreed. (Evidence Act (1872), 
Ss. 101-104). AIR 195S Bom 238 (239) (Pt B) 

(Pr 5). 

-Ss. 74-C, 72, 74-A — '‘Subject to the other 

provisions of this Act” — Case governed by Sec¬ 
tions 74-A and 74-C — Loss or damage not prirna 
facie proof of negligence — Burden of proof — 
(Evidence Act (1872), Ss. 101 to 104). Sec Railways 
Act (1890), S. 72. AIR 1959 Pat 473. 

_Ss. 74-C, 74-D — Suit for damages for loss 

of part of consignment — Burden of proof. 

As Ss. 74-C and 74-D use the word "negligence” 
along with the word "misconduct” the onus on the 
plaintiff in a suit for damages for loss of part of 
his consignment can be said to be discharged even 
if he succeeds to establish that the loss was due to 
the negligence on the part of the railway admini¬ 
stration or its servants. AIR 1957 Pat 147 (150) 
(Pt B) (Pr 10). 

_S. 74-C (3) — Suit for damages for short deli¬ 
very of goods — Railway not pleading loss or 
destruction of goods — Still plaintiff cannot re¬ 
cover damages unless he proves negligence or mis¬ 
conduct on the part of the railway or its servants 
_ Failure to deliver goods being the consequence 
of loss or destruction of goods does not furnish a 
cause of action distinct from cause of action for loss 
or destruction — Hence burden ies on plaintiff to 

prove negligence on the port <* *'«%* “\ 
ministration or its servants AIR 1961 SC 7-5, Mel¬ 
on; 1955 RLW 159. Held no longer good law. 
[S. 74(1) to (3) substituted for the old S. <4-C b> 
the Amending Act (39 of 1961) w.e.f 1-1-196-.] 
1964 Raj LW 212: ILR (1964) 14 Raj 811. 


-- Ss * ' 4C > 72 — Contract Act (1872), Ss. 152, 

161 — Suit against railway for loss of goods — 
Pleadings of both parties not placing reliance on 
Sec. 74-C — Both plaintiff and defendant contest¬ 
ing on basis of ordinary liability of bailee — Court 
held rightly placed burden to disprove negligence 
on defendant railway. 

Where in a suit against a railway for the loss 
of the goods, the pleadings of both the parties 
show that they did not rely on Sec. 74-C but con¬ 
tested the suit on the basis of the ordinary liability 
of a bailee and no facts were brought to the notice 
of the Court by way of evidence, to show that any 
reliance was placed on Sec. 74-C and the Court 
placed the burden to disprove negligence on the 
defendant railway. 

Held, that the burden of proof was rightly plac¬ 
ed. Held, further that the defendant having accept¬ 
ed the burden and having led evidence, could not 
turn round at the stage of argument in appeal 
and contend that the burden was wrongly placed 
on the defendant. 1963 Raj LW 135: ILR (1963) 
13 Raj 140: AIR 1963 Raj 162 (170) (Pt B) (Pr 16) 
(DB). 

5. Forwarding Note. 

-S. 74-C — Consignment booked at railway 

risk — No forwarding note as to any defect in 
packing — Goods found broken at time of deli¬ 
very — Responsibilities in cases of railway risk 
rates and owner's risk notes pointed out. See Rail¬ 
ways Act (1890), S. 72 (Old). (1965) MPLJ (Notes) 
5. 

-Ss. 74-C, 74-D and 72-A — Damages during 

transit — Duty of Railway to produce forwarding 
note. 

Where from the evidence adduced it is clear that 
the transit was at owner’s risk rate and the condi¬ 
tions necessary to bring the case under S. 74-C are 
present it is immaterial whether the forwarding 
note under Sec. 72-A is forthcoming or not. In 
such a case the plaintiff is bound to prove negli¬ 
gence on the part of railway administration. 25 Cut 
LT 260: ILR (1959) Cut 396: AIR 1960 Orissa 
141 (141, 142) (Prs 2, 4, 5). 

-Ss. 74-C, 74-A and 74-D — Scope — Onus of 

proof — Failure to record conditions of package in 
forwarding note by railway — Ss. 74-C and 74-D 
held attracted. See Railways Act (9 of 1890), 
S. 74-A. AIR 1960 Pat 111. 

6 . Miscellaneous. 

_Ss. 74-C, 77, 80 and 74-D — Administration 

not disclosing how consignment was dealt with — 
Consignee not in position to know whether goods 
were lost or destroyed in transit —■ Suit for non¬ 
delivery — Notice under Sec. 77 is not necessary. 
See Railways Act (9 of 1890), S. 77. AIR 1961 
Manipur 45. 

_S. 74-C (3) — Degree of damage or deteriora¬ 
tion in case of perishable goods. 

The degree of damage done to or deterioration 
in qualitv of articles in transit more often than not 
depends upon the nature of goods For instance 
any soft fruit or fish or meat will deteriorate much 
sooner than other kinds of perishable goods sudi 
as potatoes, onion and cabbages. (1960) - OJD 5 • 
ILR (1961) Cut 32: AIR 1961 Onssa 113 (117) 
(Pt C) (Pr 10) (DB). 
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SECTION 74-D (Old) 

SYNOPSIS 

(Railways Act (1890), S. 74-D (Old)). 

1. Scope, object and applicability. 

2. Negligence and misconduct. 

3. Evidence and proof. 

4. Duty and liability of Railway Administration. 

1. Scope, object and applicability. 

-S. 74-D — Aplicalnlity — Deliver)' offered 

but refused — Sec. 74-D will nut apply. AIR 1955 
NUC (Ajmer) 1263. 

-S. 74-D (as it stood before amendment of 

1951) — Whole of consignment of goods or whole 
of package not lost — Nor pilferage alleged — 
S. 74-D does not apply. 1LR (1965) 2 All 127: 
AIR 1966 All 333 (335) (Pt B) (Pr 14). 

-S. 74-D — Object of. [Present S. 76-F sub¬ 
stituted for old S. 74-D by the Amendment Act (39 
of 1961) with effect from 1-1-1962]. 

Section 74-D of the Railways Act is not the 
only provision of law which impose an obligation 
on the Railway to disclose certain facts under cer¬ 
tain circumstances. That section imposes a statu¬ 
tory provision on the Railway administration to 
disclose to a consignor of goods how the consign¬ 
ment was dealt with throughout the time it was 
in its possession or control. The object of this pro¬ 
vision is to enable the consignor to point out the 
Railway administration that the facts disclosed by 
it raise a fair inference of negligence or miscon¬ 
duct on the part of the Railway or its servants. 
But Section 74-D does not have the effect of re¬ 
pealing the provisions of the Evidence Act provid¬ 
ing for proof by inference or presumption, or of 
(he Code of Civil Procedure providing for inter¬ 
rogatories requiring a party to disclose facts within 
its exclusive knowledge. Even in cases not covered 
by Section 74-D of the Railways Act, a consingor 
of goods claiming damages from the Railway for loss 
or destruction of the goods allegedly due to the 
Negligence or misconduct of the Railway of its 
servants can rely on the provision of the Evidence 
Act and the Code of Civil Procedure in discharg¬ 
ing tile onus of proof of such negligence or mis¬ 
conduct. 1964 All LJ 802: AIR 19G5 All 246 (247) 
(Pt A) (P r 5). 

-S. 74-D — Section applies to the case of short 
delivery. 

Where out of the total number of bags consign¬ 
ed some were not delivered, to that extent at least 
the case falls within Sec. 74-D (a). ILR 26 Bom 

r i AI ? 1960 Andh Pra 495 nnd AIR 190 2 

ushed 175 ' RC ' ° n ' AIR 1960 ° riSSa 141 ’ Disli, 'S- 

Omrrf Sec ' 7 , 4 ‘ D is Q PP ,ical),e to such cases, the 
^ourts have only to see whether defendant railway 

. closed in entirety how the consignment or 
parage was dealt with throughout the time it 
th« ™ . . , pos f ss . ion or control and whether from 
conrli,r/ ena .L hlch is tl^closed negligence or mis- 

or of «„!" F 1 ® Part *^ e ra ’l w ay administration 
r or any 0 f its servants can be fairly inferred. 

Court tW m 0n . Sienec r successf uHy shows to the 
t-ourt that the true inference from the materials is 


that the carriers’ servants have not shown due care 
and skill the Railways must be held responsible for 
damages. 

Where it was alleged by the railway that the 
goods were destroyed by fire, and the railway had 
appointed an enquiry committee to enquire into the 
reasons of fire and the committee had submitted its 
report, but the report was not put in evidence, the 
Court would not err in drawing adverse inference 
against the railway under Sec. 114 (g) of the Evi¬ 
dence Act. AIR 1961 Madh Pra 251 and (1957) 2 
MLJ 620. AIR 1958 Mad 179, Distinghuished. 
(1963) I Andh LT 153: AIR 1963 Andh Pra 344 
(346, 347) (Pt A) (Prs 7, S, 9, 10). 

-S. 74-D — Case of non-delivery — .Art. 31 ap- 

plis. See Limitation Act (1908), Art. 30. AIR 1963 
Andh Pra 344. 

-Ss. 74-D, 77, SO, 74-C — Administration not 

disclosing how consignment was dealt with — 
Consignee not in position to know whether goods 
were lost or destroyed in transit — Suit for non- 
delivers-—Notice under S. 77 is not necessary. See 
Railways Act (9 of 1890), S. 77. /UR 1961 Mani¬ 
pur 45. 

—Ss. 74-D, SO — Civil P. C. (190S), S. 80 — 
Suit for non-delivery—Notice under S. 80, Civil 
P. C., has to be sent to destination Railway only. 
See Railways Act (9 of 1890), S. 80. AIR 1961 
Manipur 45. 

S. 74-D (Inserted by Railways (Amendment) 
Act, 1949) — Applicability — Refusal to take 
deliver)'. 

The case of refusal to take the delivery of the 
goods because they were in a rotten condition, not 
l>emg a case of non-delivery or short delivery, 
S. 74-D would not apply to the case. 22 Cut LT 
512: ILR (1957) Cut 4S: AIR 1956 Orissa 222 
(223) (Pt A) (Pr 3). 

Ss. 74-D, 74-A, 74-C — Scope — Onus of 
proof —- Failure to record condition of package in 
forwarding note by railway — Ss. 74-C and 74-D 
held attracted. See Railways Act (9 of 1890), 
S. 74-A. AIR 1960 Pat 111. 

u 7 s ; — Evidence — Non-production of 

hand-book — Adverse inference. 

Suit for damages for non-delivery of consign- 
ment — Consignor alleging negligence on part of 
the Railway and calling for hand-books of Watch 
and Ward Department of certain stations—Hand¬ 
books not produced in spite of Courts notice — 
Held, that though the non-production of the hand¬ 
books was susceptible in law to an adverse infer¬ 
ence against the Railway, on the facts of the case 

4 Yo e "° scopc for drawing such an inference. 
AIR 1957 Pat 147 (149) (Pt A) (Pr 8). 

2. Negligence and misconduct. 

74 '£ — Non-delivery of part of consign, 
ment — Claim for compensation on ground of 
negligence of railway sonants — Onus of proof. 

, /, ,nintiffs c filed a suil for compensation for 

short delivery of a consignment of chilly bass 

against the Union of India as representing the 
Railway Administration on the ground that the 

diet of th? Rnl l ° 'I?"! uegIi S ence or miscon- 
duct „f the Railway Administration. The Railway 

Administratiaon contended that the loss of 86 bales 


1412 


RAILWAYS ACT (1890), S. 74-D (Old), Note 2 


was due to a running train-theft over which the 
Railway Administration had no control and that 
therefore there was no negligence or misconduct 
on their part. On the evidence adduced the trial 
Court held that the loss was occasioned by the 
neglience of the Railway Administration or its 
servants and therefore the claim was decreed. 

Held, that (i) under S. 74-D, Railways Act, the 
primary' question to be determined in such cases 
is whether negligence or misconduct on the part of 
the Railway Administration or of any of its servants 
is inferable from the evidence adduced by the 
Railway Administration. It is only if such negli¬ 
gence or misconduct is not inferable that the 
burden of proving such negligence or misconduct 
shifts to the consignor, (ii) The question as to 
whether negligence or misconduct on the part of 
the Railway Administration has been proved or not 
is essentially a question of fact depending upon the 
inference to be drawn from the evidence and the 
circumstances appearing in each case. But the 
Court is entitled to the benefit of the principles 
laid down by Courts in similar cases and to deci¬ 
sions passed in circumstances more or less the 
same; (iii) on the facts and circumstances of the 
case that the finding of the trial Court that the loss 
was occasioned by the negligence or misconduct 
of the Railway Administration was correct. AIR 
1960 Andh Pra 495 (496, 407) (Prs 3, 6, 7). 

-S. 74-D — Negligence and misconduct — Dis¬ 
tinction — Breach of express duty — Effect of — 
(Contract Act (1872), S. 151) — (Tort — Negli¬ 
gence). 

Negligence is something less than misconduct. 
Negligence consists in the doing of some act which 
a person of ordinary care and skill would not do 
under the circumstances and in omitting to do 
some act which a person of ordinary care and skill 
would do under the circumstances. In other words, 
the test to be applied in determining whether there 
has been any negligence or not is the care taken 
by a prudent man. (1874) 7 IIL 213 and (1937) 6 
LJC 92, Rel. on. 

Held, that the breach of duty cast upon the 
railway servants in not locking the wagon by E. P. 
lock in spite of the strong direction issued by the 
railway administration amounted at least to negli¬ 
gence. AIR 1957 Pat 147 (150) (Pt C) (Pr 10). 

3. Evidence and proof. 

_Ss. 74-D, 74-C (Before its amendment by Act 

(39 of 1961)) — Goods sent at owner’s risk—Des¬ 
truction by fire — Burden is on consignor to prove 
negligence or misconduct on part of railway ad¬ 
ministration — Evidence adduced by both parties 
— Onus of proof not material. See Railways Act 
(1890), (before its amendment by Act (1961)), 
S. 74-C. AIR 1964 Andh Pra 172 (DB). 

_Ss. 74-D, 74-C, (Before its amendment by 

Act 39 of 1961) — Negligence and misconduct on 
part of railway administration — Proof of 
Negligence — What amounts to — Loss or damage 
to goods — Not a prima facie evidence of negli- 
gence. See Railways Act (1890), (Before its amend¬ 
ment by Act (1961)), S. 74-C. AIR 1964 Andh Pra 
172 (DB). 

-Ss. 74-D and 72 — Theft of goods from 

running train — Railway company is not bound 


to give evidence as to bow consignment was dealt 
with even when train was in motion — Guard of 
the train deposing that train did not stop at any 

place till the station where loss was discovered_ 

His testimony amounts to sufficient evidence by 
railway as to how consignment was dealt with till 
it was found missing. AIR 1937 PC 152, Explain¬ 
ed and distinguished. 1961 Jab LJ 1339. 

- Ss. 74-D, 72, 76 and 74-C — Nature of liabi- 
litv of railway—Suit for loss arising out of shortage 

— Proof of negligence or misconduct — Burden. 
See Railways Act (1890), S. 72. AIR 1959 Mys 90. 

-S. 74-D — Disclosures made by Railway and 

not challenged by opponent, burden of proving 
negligence or misconduct is on the consignor — 
Consignor can rely on the Railways evidence to 
establish negligence or misconduct. 

On 8th November, 1955, plaintiff sent a consign¬ 
ment of 638 tins of oil by railway from Akola to 
Allahabad. On 16th November, 1955, the consign¬ 
ment arrived at Allahabad but with 14 tins short. 
The consignor made a claim for the loss against the 
Railway. It was contended that under Sec. 74-D 
of the Railways Act, the defendant-Railway had 
made all the disclosures which were not challenged 
by the plaintiff who led no evidence to prove 
this. 

Held, that the plaintiff could rely on the evi¬ 
dence of the defence and if they proved negligence 
or misconduct that was enough. Plaintiff was not 
required to prove negligence of the defendant by 
his own witnesses. The burden of proving negli¬ 
gence or misconduct was no doubt on the plaintiff- 
consignor but it was discharged by relying on 
defence witnesses. 1962 Nag LJ (Notes) 31. 

-S. 74-D — Suit for damages for loss of part 

of consignment — Burden of proof. See Railways 
Act (1890), S. 74-C. AIR 1957 Pat 147. 

4. Duty and liability of Railway Administra¬ 
tion. 

-S. 74-D — Liability of disclosure — Nature 

of — Defects and lacunae brought out in course of 
trial — Railway should be given opportunity to 
meet plaintiff’s case. 

In a case of short delivery' of goods carried by 
Railway the liability of disclosure is not merely 
contractual but statutory. In a suit for non-delivery 
of certain consignment against Railways when the 
plaintiff brings out certain lacunae and defects in 
disclosure as contemplated in Sec. 74-D of the 
Railways Act a Court should give opportunity to 
Railway to meet the plaintiff’s case. (1937) 2 Mad 
LJ 689: AIR 1937 PC 152, Dist. AIR 1962 Cal 175 
(176) (Pt A) (Pr 6) (DB). 

_Ss. 74-D and 74 — Duty of Railway Admini¬ 
stration. 

In the case of goods consigned at owner’s risk 
when the fact of non-delivery is brought to the 
notice of the Railway administration, it is the duty 
of said administration to give the information re¬ 
quired under S. 74-D, namely to disclose how the 
consignment was dealt with throughout to the con¬ 
signee. See Railways Act (9 of 1890), S. 74. AIR 
1961 Manipur 45. 

_S. 74-D (b) (as it stood prior to amendment 

in 1961) — Consignment of seven cases, in cover- 
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tng not readily removable by hand — Shortage 
claimed regarding six cases received intact — Each 
case is to be considered as independent unit — 
Railway not liable for intact cases. 

The plaintiff sued the Railway Administration 
for alleged short delivery. Out of seven cases which 
were so covered that the covering was not readily 
removable by hand, one was found broken but 
there was practically no shortage. The remaining 
six cases received at the destination were intact 
with no defect. The alleged shortage was in respect 
of the six cases found intact with no defect: 

Held, that each case was an independent unit oi 
consignment and so long as the cases received at 
the destination were intact the Railway was not in 
any way responsible for any shortage. Whore goods 
are booked by the consignor and the information 
given by the consignor is accepted ns correct for 
purposes of charging freight, and receipt is made 
out in the same way, there is no admission on the 
part of the Railway authorities that the cases con¬ 
tained the contents as described in the receipt and 
if at the destination the cases are found to contain 
less number or quantity than what was mentioned 
in the receipt, the Railway Administration is not 
liable: AIR 1950 Nag 85 and AIR 1956 Mad 176, 
Rel. on. ILR (1964) Cut 243: AIR 1965 Orissa 4 

(5) (Pr 3). 

—^-Ss. 74-D, 74-C and 72-A — Case of damages 
during transit — Duty of Railway to produce for¬ 
warding note. 

The section will not apply where from the plead¬ 
ings and evidence adduced the case appears to be 
not one for non-delivery but of damage during 
transit. See Railways Act (1890), S. 74-C. AIR 
1960 Orissa 141. 


SECTION 74-E (Old) 


*7—74-E, 80, (Before its amendment by Act 39 
of 1961) — Scopo — Sec. 74-E does not whittlo 
down effect of S. 80 (Present Sec. 76-D substituted 
for old S. 74-E by Amendment Act 39 of 1961 
with effect from 1-1-1962). 

S. 74-E has reproduced some of the principles of 
the risk note form A to the effect that the agree¬ 
ment embodied in the risk note should be deemed 
to be made separately with all railway administra- 
Jions who should be carriers for any portion of the 
transit so as to make the risk note equally operative 
over all the railways by which the consignment 
was carried. But the section cannot be construed as 
whittlmg down the effect of S. 80 of the Act. AIR 
1064 Andh Pra 172 (182) (Pt E) (Pr 62) (DB). 


I 74-E and 80 (old) — Goods destroyed by 
ro m transit — Destruction of goods at station on 
jai way system belonging to Port Commissioners — 
amage to goods through negligence of carrier — 
Calcutta Port Act (3 of 1890), S. 142 - Limitation 
“ Applicability of S. 15 (2) of Limitation 
to . Suit for damages brought by consignee 
or endorsee of goods — Maintainability of such 
suit -- [New Sec. 76-D substituted for old S. 74-E 

low x, Ame . ndmenl Act < 39 of 196 D w.e.f. 1-1- 
Am substituted by the Amendment 

(39 of 1861) for old S. 80 w. e. f. 1-1-1962.] 

wZnL C ° nSlgnmcnts of goods com Pr«sing bales oi 

w «e delivered to the railway 
dmuustration at Mirzapur station on the East India 


Railway for carriage to Kiddarpore Docks, a station 
on the railway system belonging to the Port Com¬ 
missioners. On or about 17-2-1951 the goods were 
destroyed in the fire that broke out in the Docks. 
The plaintiff filed a suit for damages against the 
Union of India and the Port Commissioners aftei 
serving a notice under Sec. 80, Civil P. C. (1908) 
on the Union of India. In respect of the first con¬ 
signment of goods the plaintiff was named as con¬ 
signee in the railway receipts so that he as shipping 
agent could clear the goods and arrange for their 
shipment to foreign buyers. The plaintiff was to 
receive commission for acting as such shipping 
agent. With regard to the other consignment the 
consignors were the owners of the goods represent¬ 
ed by the railway receipt. They were also con¬ 
signees of the goods but forwarded the railway 
receipt with an endorsement in favour of the 
plaintiff in order that the plaintiff as their agent 
could clear the goods from the railways and ship 
them to certain foreign buyers of the goods. The 
plaintiff did not pay any moneys in respect of any 
of the goods before the goods were actually des¬ 
troyed by fire. He, however, paid the freight pay¬ 
able in respect of these goods to the defendant 
Port Commissioners. As against this payment, how¬ 
ever, the plaintiff admittedly received equivalent 
amounts from the respective owners of the goods. 


Held, (1) that the goods had been delivered by 
the railways of the Union of India to the Pori 
Commissioners and at the relevant time the goods 
were or should have been in the custody of the 
Port Commissioners; (2) that the Port Commis¬ 
sioners failed to take all possible care with regard 
to the goods kept in their godown; (3) that the 
plaintiff had failed to prove the quantum of 
damages for which he was asking for compensa¬ 
tion. In this respect mere tendering of the invoices 
as exhibits did not prove the value of the goods. 
The plaintiff should have given evidence to prove 
the contracts between the foreign buyers and the 
sellers in support of his claim that the values of 
the goods as shown on the invoices were correct; 
(4) that Sec. 142 of the Calcutta Port Act applied 
in the instant case and the period of limitation was 
therefore three months from the date of the ac¬ 
crual of the cause of action; (5) that the Union of 
India being at best a proper party to the suit. 
Sec. 15 (2) of the Limitation Act would apply to 
this case and the plaintiff would be entitled to 
compute the period of limitation by excluding the 
period of notice under Sec. 80 of the Civil P C* 

(6) that even apart from Sec. 15 (2) of the Limita¬ 
tion Act, the suit had been filed in time since 
limitation started running from the date of accrual 
of the cause of action and in the instant case it 
could not be said that such cause of action arose 
before 25th June, 1951 which was the first date 
when the Port Commissioners intimated their in- 
» to give delivery of the goods to the plaintiff; 

(7) that so far as the Port Commissioners were con¬ 
cerned even though the High Court had jurisdic- 
mn to entertain this suit yet the jurisdiction of the 

nvnl-S 0 t a8a,nst J U " ion of In <Ka could not be 
invoked on the ground that Government carried on 

business within jurisdiction; (8) that the plaintifl 

had no beneficial interest in the goods and was 

S ’ nf \l 8 aS Sl " PPin ? ? nd forw «ding agent on 
behalf of the owners of the goods. No consider 

Hon passed between the plaintiff and the owners ol 
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the goods for the delivery and endorsement of the 
railway receipt in favour of the plaintiff. 

® M'lkherjea, J. — That the plain¬ 

tiff being only a consignee named on a railway 
receipt and a bare endorsee of a railway receipt was 
not entitled to bring an action against the railway 
in respect of either of the consignments. He, there¬ 
fore, had no cause of action against the defendant 
Port Commissioners and was not competent to file 
this suit. 

Per Bachawat, J. — That the plaintiff was not 
entitled to sue the Port Commissioners either for 
breach of contract or for an actionable wrong in¬ 
dependently of contract. 68 Cal WN 410: AIR 
1964 Cal 260 (295, 296, 297, 298, 299, 319, 324) 
(Pt A) (Prs 9, 15, 17, 22, 23, 24, 27, 104, 120) 
(DB). 


dent to fasten the liability, although all the rail- 
ways will be deemed to have entered into the 
contract. The question remains who will be res¬ 
ponsible and in what cases. That question is deter¬ 
mined by Sec. 80 of the Railwavs Act. Sec. 80 
only determines the liability of the different Rail¬ 
ways. Before Sec. 74-E comes into play, the loss 
must be proved as provided in See. 80. If the loss 
is not proved, then the only remedy to the person 
making the consignment is to sue the contracting 
Railway. AIR 1949 Pat 329, Foil. 1957 BLJR 800: 
1957 Pat LR 409: AIR 1958 Pat 575 (576) (Pt A) 
(Pr 9). 

SECTION 75 (Old) 

SYNOPSIS 

(Railways Act (1890), S. 75 (old).) 


—-Ss. 74-E and 80 — Suit for damages for short 
delivery of consignment — Parties — Contracting 
Railway primarily liable for damage to consign¬ 
ment — Goods booked for transit over several 
Railways — Sec. 74-E, creating legal fiction that 
each of the Railways carrying goods is deemed 
to have contracted — Sec. 74-E, not to control 
operation of Sec. 80, but would be subject to the 
same — Unless the case is within the ambit ol 
Sec. 80, the Railway Administration other than the 
contracting Railway is not liable for any damage — 
Other Railway liable only if damage was done 
within its jurisdiction. 1961 MPLJ (Notes) 200. 

-S. 74-E — Applicability — Conditions — 

Loss must be proved as provided under S. 80. 

Section 74-E only provides that although goods 
were delivered to one railway, the other railways 
through which the goods travelled would also be 
deemed to have contracted with the persons 
delivering the goods for their carriage. The exis¬ 
tence of a contract alone, however, is not suffi¬ 
cient to fasten the liability, although all the rail¬ 
ways will be deemed to have entered into the con¬ 
tract. Section 80 only determines the liability of 
the different railways. Once that liability has been 
fixed, the railway cannot argue that it had not 
entered into contract with the persons who made 
the consignment because such a contention is now 
Invalid in view of the provisions of Sec. 74-E ol 
the Act. This is all that is provided by Sec. 74-E. 
But before Sec. 74-E comes into play, the loss 
must be proved as provided in Sec. 80. If the loss 
is not proved, then the only remedy of the per¬ 
son making the consignment is to sue the contract¬ 
ing railway. AIR 1958 Pat 575, Foil. (1959) 1 OJD 
299: ILR (1959) Cut 300: AIR 1960 Orissa 100 
(102) (Pt A) (Pr 9). 

_S. 74-E — Goods booked with one railway— 

Other railway through which goods travel would 
also be deemed to have contracted with person 
with w'hom the original railway had entered into 
contract for carriage of goods — Rules of destina¬ 
tion railway would apply to the case. 1962 BLJR 
968: ILR 42 Pat 436: AIR 1963 Pat 46 (50) (Pt C) 
(Pr 6) (DB). 

_Ss. 74-E, 80 — Liability of different railways. 

Section 74-E only provides that although the 
goods were delivered to one railway the other 
railways through w'hich the goods travelled would 
also be deemed to have contracted with the per¬ 
sons delivering the goods for their carriage. The 
existence of a contract alone, however, is not suili- 


1. Scope, object and applicability. 

2. Articles mentioned in the second Schedule. 

3. Parcel or package. 

4. Declaration of contents and value. 

5. Loss’ — Meaning of. 

0. Liability of railway for loss. 

7. Evidence and proof. 

8. Compensation for loss. 

1. Scope, object and applicability. 

75 (1) — Object of S. 75. 

The object of Sec. 75 is that if the goods con¬ 
signed are of such a character, description, value, 
etc., as would fall under the second schedule to 
the Act, a special freight would have to be levied 
before the said goods could be accepted for 

carriage by railway. 59 Bom LR 117: ILR (1957) 
Bom 321. 

-S. 75 — Applicability. 

Section 75 does not apply to an article which is 
mentioned in the second schedule which is not con¬ 
tained in any parcel or package. When you havo 
a silver bar in its bare condition transported by 
the railway administration, it cannot be said that 
the silver bar was contained in a parcel or a 
packet, as the silver bars were not contained in 
any parcel or package, the railway administration 
cannot claim the protection of Section 75 (1) in 
order to escape its liability under Sec. 72 (1). 55 
Bom LR 595: ILR (1953) Bom 1301: AIR 1954 
Bom 50 (51, 52) (Pt A) (Prs 3, 4, 6) (DB). 

_75 — Applicability — Conditions. 

In order to attract the operation of S. 75 the 
railway must prove that the consignment in ques¬ 
tion was lost or destroyed or deteriorated. (1959) 
63 Cal WN 253. 

_S. 75 (1) and (2) — Applicability — Actual 

valuo of excepted goods consigned 
Rs 100 but value declared to be less than Rs. 1UU 
— Goods lost — Claimant not entitled to com¬ 
pensation. 

The words of Sec. 75 (1) are plain and admit of 
no qualification. If the package contains excepted 
goods, and the intrinsic value exceeds the statutory 
limit, the railway administration cannot be held 
responsible for the loss, destruction or deterioration 
of the package, unless the value and “"tents are 
declared. The value to be declared is the true 
value. Section 75 (2) in terms does no entitle the 
mnsiimor or consignee to get the declared value. 
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It places a maximum limit, beyond which the clai¬ 
mant cannot recover whatever the true value may 
be. Section 75 (2) is intended to apply to cases 
where a declaration is called for. An unnecessary 
declaration is not contemplated by the section. In 
cases of over-valuation of excepted articles above 
the statutory limit, the claimant gets the true value, 
the declaration does not help him. In cases of 
under-valuation of excepted articles above the 
statutory limit, a limited disability is imposed by 
S. 75 (2), viz., that the claimant can only receive! 
up to the declared amount. 

Where, therefore, the actual value of the ex¬ 
cepted goods consigned exceeds Rs. 100 but the 
declared value is less than Rs. 100 and the goods 
are lost, destroyed or deteriorated, the claimant 
will not be entitled to any compensation: AIR 1947 
Cal 182, Not approved; Civil Rule No. 29> of 1948 
Approved. 54 Cal WN 154: ILR (1950) 2 Cal 
485: AIR 1950 Ca! 100 (101, 102) (Prs 10, 11. 12) 
(DB). 

—75 — R. 35, General rules of the Indian 
Railways Conference Association (Book No. 22) 
is not consistent with S. 75. AIR 1955 NUC (Raj) 
289 (DB). 


2. Articles mentioned in the second Schedule. 


——S. 75 and Sch. II Cl. (c) and Cl. (1)—Goods 
assigned to railway — Held goods did not fall 
under Cl. (1) but fell under Cl. (c). 

Certain goods consigned from Coimbatore to 
Sholapur were patkas and rumals, and gold and 
silver (jari) formed part of those patkas and rumals. 
It was the contention of the plaintiff that the 
goods fell under Cl. (1) of Sch. II and that as the 
value of the silk contained in those goods was less 
than half the value of the entire fabric, namely, 
the entire goods, it was not necessary for the 
consignor to make any declaration before the 
railway booking staff of Coimbatore under S 75. 
sub-scc. ( 1 ). 


Held, that the goods consigned could not fall 
under Cl. (1) since they would not amount to silk 
a Lt S f e value of the silk therein was much less 
than half the value of the fabric and if they could 
not amount to silk Cl. (1) could not be attracted. 
The provisions of the clause which were attracted 
m this case were the provisions of Cl. (c) and 
, / c ' re *® rs to “cloth and tissue and lace of which 
golci /1 ° ft r silver forms part". 4 Bom IICR 129, Rcl. 
on. (1957) 59 Bom LR 117: ILR (1957) Bom 321. 


’ S. 75 and Sch. 2, Cl. (a) — Articles mention 
m second schedule — Fountain pens. 

A fountain pen is not merely made up of t! 
oasic materials of which it is constituted, nor is 
up , of ils constituent parts. A gre 
r °. ur skill and designing must go to tl 
akmg of the article and therefore to say, wit 
out making any attempt to assess the value 
in * ac * ors> because the value of gold us< 
moio® P 60 , is , more than the value of oth 

Uib ° f gold * totoll >' a wroi 

JJEf 0 qu “ lion ' The word s ‘gold man 
HKS." ^manufactured' must be given a bro. 

ESST" T ean f ing and in doing so it 
it h fi fr -k° Say of , a foun,ai ' 1 P«n. rnerly becau 
nas a mb or a clip or even a cap of gold, th 


it is gold manufactured. Essentially it is a fountain 
pen made of bakelitc. Some part of it contains gold, 
but even so it could not he said of this article that 
its predominant feature is gold and that the article 
is of gold. Case-law discussed. ILR (1954) Bom 
1202: 56 Bom LR 532: AIR 1955 Bom 98 (100) 
(Pt B) (Pr 7) (DB). 

-S. 75 (as it stood prior to its amendment in 

1961) — Articles of “Special value” — Meaning 
—• Parcel containing shawls, together exceeding 
Rs. 300 in value — Parcel is of special value for 
purposes of S. 75. 

The words ‘special value* in the marginal note to 
Section 75 are used because the section deals with 
articles in a parcel or package exceeding three 
hundred rupees in value. The expression "carrier 
of articles of special value” in the marginal note 
has reference to the totality of the articles in the 
parcel and not to the special value of each of the 
component articles in the parcel or package. A 
parcel containing shawls (which is one of the arti¬ 
cles mentioned in the second Schedule) exceeding 
Rs. 300 in value is of special value as it exceeds 
Rs. 300 in value. That does not mean that every¬ 
one of the articles in the parcel must exceed Rs. 300 
in value or be of a special value. 

The object of Section 75 is to require that there 
diould be a declaration and insurance when the 
parcel or package contains articles exceeding 
Rs. 300 in value. Even if a parcel contains articles 
of special value and the value of the parcel does 
not exceed Rs. 300 there is no need of declaration 
or for insurance. It cannot be held that not only 
should the value of the parcel exceed Rs. 300 but 
jhc articles themselves must be of a special type 
besides being the articles mentioned in the second 
Schedule. Observations of Shah, J., in AIR 1922 
Bom 416, Foil. AIR 1963 Guj 150 (151) (Prs 2, 3). 

<5, Sell. II, Cl. (xi) — Articles mode ol 
glass — Class bangles — If glass article —“Farcer 
— Meaning of. 

Glass bangles is one of the articles that comes 
within the description of articles specified in 
Cl. (xi) to the second schedule to the Railways Act 
No distinction can be drawn between glass and 
glass bangles within the meaning of the category 
of specified articles. 


oi^umwauun a parcel is a numbe 
ot quantity of things put up together. A packag 
or a parcel is an entity by itself. The goods ma¬ 
lic wrapped up in a single package or thev ma 
>e ke i )t '^en each article would be a differen 
parcel. Under Sec. 75 of the Railways Act have no 
the value of the consignment as a whole, but th 
separate value of different packages or the item 
whKh form the consignment that would be declai 

& Wh& oLfS. of 1 " Mc “ nsis ™' 

—-S. 75 and Sch. U, CIs. (a) and (b) — Fountaii 

EcT h S ° d caps and gold nibs not coverc < 1 b: 


Pone K C • l S -■ H«e»«un contained Fork 
Pens having gold caps and gold nibs, the pare 

Schedule r 7\ hm P- (a) or P- < b > of the secoi 

ornniP W tc \ gold silver, coin, 

or uncoined, manufactured or unmanufactured. 

nr cd , a r U n° wh L ere ther « « some little go 

or silver that falls, within the scope of that claus 
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It is the predominant characteristic of the article 
that has to he decided. It is impossible to sav ol 
fountain pen, merely because it has a nib or a clip 

" CVe "* ca P ° f goId - ,hat if is gold manufactured 
AIR 19oo Bom 98, Foil. Nor can such fountain 
Pf s ., ,e considered plated articles as mentioned in 
U. (b) of Sch. II. In numerous articles there may 
be some covering of a metal in one or other of its 
component parts. That will not make it a plated 
article; such articles do not come within the mis- 
chief of Cl. (b). Plating is not its predominant 
characteristic. Judging from that test it is not pos 
sible to conclude that a fountain pen is a plated 
article. The plated article referred to in C). (b) does 
not refer to ‘gold plated articles'. It refers to all 
plated articles. It is a misconception to think that 
both Cls. (a) and (b) of the second Schedule refer 
to gold and silver articles. Cls. (a) and (b) of the 
second Schedule are independent clauses and it 
will be wrong to read the idea contained in Cl. (a) 
while interpreting Cl. (1)). Each one of the clauses 
in that schedule covers separate articles. 36 Mvs 
LJ 455: ILR (1958) Mys 245: AIR 1959 Mys 43 
(44) (Pt A) (Prs 4, 6). 

■-S. 75, Sch. II, Cl. (1) — Articles mentioned 

in second Schedule — “Silks” — Meaning. 

The fact that the invoice sent by the person who 
sold the goods to the plaintiff, described “the 
package as a “Silk cloth parcel” cannot be conclu 
sive against the plaintiff. Where the silk content of 
the articles in the bundle was very much less both 
in quantity and value than the cotton content and 
both in quantity and value, it was only 30 per cent 
of the articles that were made up of silk and the 
cost of the silk content in the articles would be a 
little less than 50 per cent of the total cost of the 
bundle, those articles are not silks within the mean 
ing of Clause (1). Case law discussed. 30 Mys LJ 
178: ILR (1951) Mys 520: AIR 1953 Mys 65 (65, 
66) (Prs 4, 5) (DB). 

-S. 75 and Schedule II, Item (m) — Mysore 

Railways Act, S. 59 — Excepted goods — Articles 
of “Special nature” — ‘Lohis’ commonly called 
“shawls” priced low— Mysore Railways Act, Sche¬ 
dule, Item (m). 

Lohis of very* low value though described as 
‘woollen' in the consignment note are not ‘shawls’ 
in the sense as used in item (m) of second schedule. 
Therefore non-declaration and non-insurance ol 
consignment of ‘Lohis' cannot save the Railway 
Company of its liability in respect of the loss of 
the consignment. AIR 1953 Mys 16 (17) (Pt A) 
(Pr 2). 


, ’• 75 , “ d Sch - n ; Cl. (m) - Applicability _ 

Suit for damages for loss of goods in transit - 
Defence that goods were "shawls 1 ’ which consignor 
had not declared — “Shawls” — Meaning of - 
lCarriers Act (1865), Sch.). 

In a suit for damages for short delivery, the case 
of the railway was that the articles covered by the 
two bales not delivered to the plaintiff contained 
shawls as contemplated by Cl. (in) of the Second 
Schedule to the Railways Act, 1890. That being 
so, the railway was not responsible for the loss ol 
those bales as the consignor did not declare then 
contents as laid down in Section 75, Railways Act 
To support the plea the Railway relied on the 
contents of the notice under Section 80, Civil P. 
Code, and the invoice wherein the plaintiff had 
described himself as shawl-merchant and the plaint 
wherein articles such as Kashmere Chadar, Tushi 
Chadar and Alwan were described: 


Held, (i) that the mere description of the plain¬ 
tiff that he was by profession a shawl-merchant 
could not decide the point as to what were the 
articles sent under the two bales alleged to have 
been not delivered by the Railway. He might be 
dealing with shawls also along with many other 
articles, (ii) that the word ‘Shawl’ as used in Cl. (m) 
of the Second Schedule meant the Kashmere shawl 
of special value and not things of inferior quality 
as that of Alwan, Tushi or ordinary chadar. (iii) 
that what was covered by the word ‘shawls' in 
Cl. (m) was only ‘shawls’ and not only other thing 
same as or similar to shawls, (iv) that, in the cir¬ 
cumstances, Sec. 75, Railways Act was no bar 
to the suit. 1957 BLJR 227: ILR 36 Pat 495: AIR 
1957 Pat 32S (329, 330) (Pt A) (Prs 3, 5) (DB). 


3. Parcel or package. 


-S. 75 (before amendment) — 'Parcel or pack¬ 
age’ — Meaning — Concealment if essential — 
Glass bangles made into strings, or package — All 
garlands together, if form one parcel or package. 

It is not at all essential for a thing to come 
within the meaning of “parcel or package” that the 
articles contained in it are covered and concealed 
from view. Even the least amount of concealment 
is not essential. A wrapped up article would come 
within the meaning of “parcel or package”, but so 
can a collection of articles which are not wrapped 
up in anything. Ordinarily, when a number of 
articles are made into a “parcel or package ’ there 
is some concealment of their nature, but it is also 
possible to pack articles into something without 
concealing their nature to any extent. 


-S. 75 (old), Sch. II (k) — “Article of special 

value” — Switch made of porcelain, is not of any 
special value. AIR 1964 Pat 540 (541) (Prs 2, 4). 

-S. 75, Sch. II, Item (m) — ‘Shawls’ — Woollen 

fardis. 

The word ‘shawls' as used in Item (m) of the 
Second Schedule of the Railways Act means Kash¬ 
mere Shawls of special value and not things of 
inferior quality as Alwans, Tushi or ordinary 
chadars. Where there is no finding that the woollen 
fardis booked in the consignment were Kashmeje 
shawls of special value the provisions of Section 75 
do not apply. AIR 1957 Pat 328 and ILR 39 Cal 
1029, Foil. AIR 1960 Pat 340 (341) (Pt A) (Pr 2) 
(DB). 


A bare article like a car or a silver bar or a 
bangle cannot possibly be described as a parcel or 
package; in order that an article can be said to be 
“contained” in a parcel or package, it is necessary 
that some other article is used with it in order to 
protect it, or cover it, or keep it in position or keep 
it together with another article or articles: AIR 
1929 Lah 698, Dissent. . 

The words “parcel or package' do not include 

plural. i j u 

Where glass bangles are made into garlands, by 
passing a string through a number of bangles and 
tying its two ends together, the garlands come 
within the meaning of parcel or package. 

Each garland is a parcel or package; it is not 
that all the garlands together form one. parcel ox 
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package. Therefore, each garland must be of the 
value of more than Rs. 100 in order to be govern¬ 
ed by the provision of S. 75 as it stood l»efore 
amendment. 1950 All LJ 023: 1LR (1951) 2 All 
249: AIR 1950 All 543 (545 to 547) (Pt A) (Prs 6, 
7, 9) (DB). 

_S. 75 (1) and (2) (before its amendment in 

1961) — Expression any parcel or package’ — 
Meaning — Partial loss of goods contained in 
parcel or package — S. 75 applies. 

The words ‘any parcel or package* in See. 73 (2) 
as well as in Section 75 (1) have reference 
to the goods contained in the parcel or 
package. For the value to be declared is in rela¬ 
tion to them, so that the goods in the parcel would 
include also part thereof. The whole purpose of 
Sec. 75 is that the railway should be informed ol 
the special value and of the additional liability that 
the railway would have to undertake in earning 
those goods and in consideration of that additional 
risk a higher charge is required to be paid. Thai 
being the purpose it would be defeating it if the 
risk of the railway were to arise only for the entire 
packet, in the sense when the entire goods had 
been lost and not when a part of the goods was 
lost. Sub-secs. (1) and (2) of Sec. 75 cover also 
partial loss of goods contained in any parcel oi 
package of the specified tvpe. 7S Mad LW 5G6: 
(1965) 2 Mad LJ 460: ILR (1965) 2 Mad 599. 

- -S. 75 — Declaration under — Parcel or pack¬ 
age — Meaning. 

"Parcel” signifies a part of the whole taken 
separately and has for one of its meanings "a small 
bundle'. In its primary signification a parcel is a 
number or quantity of things put together; a 
bundle or package; a quantity pressed or packed 
together; a small bundle. 

The value of each particular package or parcel, 
though they form part of a whole consignment, is 
what is required to be declared under Sec. 75 of 
the Act and such a declaration becomes necessary 
only when the value of such package exceeds 
Rs. 100. Where therefore, each package does not 
exceed the value of Rs. 100 it is not open to the 
Railway to rely on See. 75 to disentitle the plain¬ 
tiff to claim the cost of the consignment and the 
damages. AIR 1955 NUC (Mad) 85. 


*-S. 75 (1) (os it stood before amendments of 

J947 and 1949) —• Parcel or package’ — Mean¬ 
ing of. 

The true meaning and correct interpretation, of 
the words ‘parcel or package* occurring in S. 75 (1) 
of the Railways Act is that the word ‘parcel* or 
padcage* means the singular and not the plural, 
and, it contemplates each individual ‘parcel* or 
Package*, and not the entire ‘consignment* oi 
luggage, consisting of several parcels or packages. 
In order that S. 75(1) should apply, there should 

I < * c ?| ara *' on regarding the contents, and their 
value both of each parcel or package separately 
and not^ in respect of the entire ‘consignment’ ot 
luggage, consisting of the different parcels oi 
packages, booked under one luggage receipt undei 
oec. 74, collectively or in one lump. It is the parcel 
or package that is lost or destroyed which should 
ave contained excepted goods of the value ol 
l 100 and in respect of which there 
s ould have been declaration of its contents and 
melr value, as required by S. 75 (1) of the Act. 


AIR 1927 Nag 328 and AIR 1950 All 543 and 
(1954) 2 Mad LJ 677 and AIR 1936 Pat 393, Rel. 
on: ILR 33 Bom 703 and ILR 34 All 422, Dissent 
ed from. 1957 BLJR 183: 1957 Pat LR 63: ILR 
36 Pat 408: AIR 1957 Pat 231 (233) (Pr 16) (DB). 

4. Declaration of contents and value. 


-S. 75 (before amendments of 1947 and 1949) 

— Unless both conditions, namely, the person 
sending the parcel had declared the value of the 
goods at the time of the delivery of the parcel foi 
carriage by railway and had paid or engaged to 
pay a percentage on the value so declared, if re¬ 
quired to do so by the administration are complied 
with, administration is not responsible for loss ol 
goods of the nature described in section — Man¬ 
ner of loss is immaterial — It might be due to 
misconduct or theft by railway servants. ILR (1954) 
1 All 76: AIR 1953 All 318 (319) (Pt A) (Pr 10) 
(DB). 

-S. 75 — Person sending parcel for carriage by 

railway not declaring value of goods — Loss of 
parcel to railway adminstration by theft or mis¬ 
appropriation by railway servant or otherwise — 
Administration is absolved from liabilitv. ILR (1954) 
1 All 76: AIR 1953 All 318 (320) (Pt C) (Pr 18) 
(DB). 


—S. 75 (1) — "Declaration** — Meaning of — 
(Words and Phrases). 

"Declaration” under Sec. 75, Sub-sec. (1), of the 
Act means of communication by a person deliver¬ 
ing the parcel of goods to the railway administra¬ 
tion for carriage by railway, telling the administra 
tion what the nature, description and value of the 
goods so delivered are, so that special freight, i) 
leviable, may be levied. This communication has 
got to be in writing but it may be in any form, so 
long as it gives the above information to the rail¬ 
way administration. (1957) 59 Bom LR 117: ILR 
(1957) Bom 321. 

-S. 75 (1) and Sec. 58 — Declaration need nol 

bo separately made —* Requisite information should 
be given to railway administration — Held there 
was no declaration made in this case. 


Section 75, sub-sec. (1), docs not contemplate a 
separate declaration under that section, if the re¬ 
quisite information is otherwise supplied by the 
person delivering the goods to the railway admini¬ 
stration by his presenting certain papers or docu¬ 
ments before that administration. 

A parcel containing 613% yards of hand-woven 
cloth as detailed in the invoice attached to the 
plaint was despatched to the plaintiff from Coimba¬ 
tore. The plaintiff was a resident of Sholapur and 
the parcel was consigned to him from Coimbatore, 
the destination of the parcel being Sholapur. Before 
the parcel could be accepted by the railway 
administration at Coimbatore the person delivering 
the parcel to the administration was required to 
produce before it a Government permit. Such a 
permit was obtained by the consignor in this case. 
Ine plaintiff’s case was that the above-mentioned 
permit and the invoice of the goods consigned 
showed the nature, the quantity and the value of 
the goods consigned. After the permit and invoice 
were shown to the booking clerk at the railway 
station of Coimbatore, a railway receipt was pre- 
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pared and handed over to the consignor. Accord¬ 
ing to the plaintiff, the Railway Administration 
never informed him as to what had ultimately be- 
come of the said consignment, the contention of 
the Railway Administration was that the con¬ 
signor in this case had not made a declaration 
within the meaning of S. 75, Railways Act, before 
the Railway authorities at Coimbatore from where 
the consignment was booked and that the failure 
on the part of the consignor to make such a decla¬ 
ration would absolve the defendant from liability 
for the loss of the consignment. 

Held, that in the invoice relating to the goods 
the value of the goods was stated. But the diffi¬ 
culty was about the permit. Looking to the per¬ 
mit it was impossible to hold that it gave a full 
and clear account and description within the 
meaning of S. 58 of the Act, of the goods con¬ 
signed or that it contained a declaration, within 
the meaning of S. 75, sub-sec. (1) as to the nature 
and description of the goods. 15 Pat 394, Dis¬ 
ting. (1957) 59 Bom LR 117: ILR (1957) Bom 
321. 

-S. 75 — Excepted articles of value of more 

than Rs. 100 — Declaration of contents not made 
— Railway Administration is not responsible — 
(Mysore Railways Act, S. 59). AIR 1955 NUC 
(Mys) 904 (DB). 

-S. 75 — No declaration of contents and value 

—Railway is exempted from liability in respect of 
loss, destruction or deterioration. AIR 1955 NUC 
(Raj) 289 (DB). 

5. ‘Loss* —• Meaning of. 


75 (Old), Note 4 

cannot be said to have been lost. But, where a 
oss has, in fact, occurred, the mere fact that the 
loss was occasioned by the misconduct of the ser¬ 
vants of the Railway Administration will not make 
it any the less a ‘loss’ within the meaning of the 
section. (1950) 2 Mad LJ 506, AIR 1923 Cal 397: 
AIR 1945 Cal 412, Foil.; AIR 1952 All 891: AIR 
1946 All 198, Differed. ILR (1957) Mad 195: 
(1956) 2 Mad LJ 6: 69 Mad LVV 375: AIR 1956 
Mad 483 (486) (Prs 16, 17). 

6. Liability of railway for loss. 

-S. 75 (old) — Wrong delivery of consignment 

consisting of ten harmoniums in separate packages 
— Value of harmoniums clearly mentioned in rail¬ 
way receipt as Rs. 120 for each — No attempt by 
Railway Administration to show that all the ten 
harmoniums were contained in one single parcel— 
Railway Administration cannot claim any protec¬ 
tion under section. AIR 1965 All 184 (187) (PtC) 
(Pr 12). 

-Ss. 75, 72 — Goods despatched under risk 

note — Deviation from route — Effect on liability 
of Railway Administration for loss. 

Even if there is a deviation from the usual or 
booked route, the Railway Administration can 
claim protection under the section. See Railways 
Act (1890), S. 72. AIR 1950 AH 543 (DB). 

-Ss. 75 (1) and 72 — Consignment not reach¬ 
ing destination — Liability of Railway as bailee— 
Necessity of proving loss — Railway has to prove 
loss before it is absolved from its liability — (Con¬ 
tract Act (1872), S. 161). 


-S. 75 — ‘Loss’ — Servant of Railway dis¬ 
honestly removing parcel from railway premises 
for personal gain — It is a loss to Railway Ad¬ 
ministration. AIR 1949 All 223, Dissent. ILR 
(1954) 1 All 76: AIR 1953 All 318 (320) (Pt D) 
(Pr 18) (DB). 

-S. 75 — “Loss” means loss to Railway. 

The word ‘loss’ within the meaning of S. 75 of 
the Indian Railways Act or Risk Note 'V' means 
loss to the Railway Administration. AIR 1953 
All 318, Foil. 1957 MPLJ (Notes) 187. 

-S. 75 (1) — Toss, destruction or deterioration 

of the parcel or package’ — Meaning of — Short 
delivery — If within the term ‘loss’. 

There is no reason why the words ‘loss’, ‘destruc¬ 
tion’ or ‘deterioration’ in S. 75 of the Indian Rail¬ 
ways Act should be given a different meaning 
from that given to them in the other sections of 
Chap. VII of the Act. The meaning of the word 
‘loss’ is that the goods have been lost in the sense 
that the goods have not been forthcoming. It may 
be a loss to the Railway but it is equally a loss 
to the consignee. No distinction can be made of 
a loss being to the Railway or loss to the owner. 
It only means that the goods are lost by the Rail¬ 
way since they are not forthcoming and, there¬ 
fore, they have no control over the goods, the re¬ 
sultant loss occurring to the owner. The word 
‘loss' should be interpreted liberally and is wide 
enough to include all cases where the goods are 
not forthcoming and includes a case of non¬ 
delivery. But if the Court, on the evidence, comes 
to the conclusion that there is any wilful with¬ 
holding of the goods by the company, then it 


The Railway Administration cannot be absolved 
from the responsibility for the consigned goods not 
reaching the consignee unless the loss of the said 
goods is established in the first instance by the 
Railway Administration. So long as the con¬ 
science of the Court is not satisfied that the where¬ 
abouts of the consigned goods are untraceable, the 
Railway Administration, to whose care the goods 
were committed at the time of the consignment, 
cannot be absolved from responsibility for the 
goods not reaching the hands of the consignee. 

Held, on the evidence in this case that the 
Railway Administration, which was a bailee in this 
case, had not taken such care of these goods as a man 
of ordinarv prudence would in the matter of his 
own goods. That being so, the provisions of 
S. 161 of the Contract Act would be attracted by 
virtue of S. 72 of the Railways Act and the bailee, 
namely the Railway Administration, would be res¬ 
ponsible for the consignment not arriving at its 
destination and not reaching the hands of the con¬ 
signee. (1957) 59 Bom LR 117: ILR (1957) Bom 
321. 

_Ss. 75 and 72 (prior to amendment in 1961) 

— Applicability — Non-delivery of article — la¬ 
bility of Railway — “Loss” of article — Pr0 °. 77 
Mere statement of Railway that article remained 

untraccd — Not sufficient. 

In a suit to recover damages for non-delivery of 
a parcel consigned to a Railway when the latt ei 
riaims protection under the provisions of Sec,. 70 
3 f the Railways Act, and the plaintiff proves non 
delivery, it is incumbent upon the Railway J 
show that the parcel had been lost or destroy^ 
It must be shown that everything possible had 
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been done to trace the missing article; that the 
whereabouts of the article were not known or must 
adduce some other evidence from which it could 
be inferred that the parcel had been lost. Where 
all the evidence that was adduced by the Railway 
was to the effect that the article was not traced 
and that they were making efforts to trace it and 
the theory of loss in transit was not resorted to 
even at the stage of notice but was mentioned for 
the first time in their written statement without 
disclosing exactly in what way it had been estab¬ 
lished that there had been such a loss: 

Held, that the Railways had failed to discharge 
the burden that was cast on them of proving that 
the article in question was lost. To state that it 
was missing and they were making efforts to trace 
it was not tantamount to loss of the article. The 
Railways were liable under S. 72 and could not 
claim protection under S. 75. AIR 1946 All 198 
and ILR (1954) Mys 166, Rel. on; AIR 1961 SC 
725, Dist. 1963 Mys LJ (Supp) 105. 

-Ss. 75, 72 — Misdelivery — Negligence of 

Railway servants — Care required of ordinary 
prudent man — Servants held negligent — (Con¬ 
tract Act (1872), Ss. 151, 152, 161). See Railways 
Act (1890), S. 72. ALR 1959 Tat 337 (DB). 

-S. 75 — Insured consignment. 

Where the consignment had been insured and 
their value is declared, the Railway Administra¬ 
tion is liable for the loss of goods due to the negli¬ 
gence of the servants of the Administration. 
ILR 37 Pat 1355: AIR 1959 Pat 337 (341) (Pt B) 
(Pr 15) (DB). 


7. Evidence and proof. 


--S. 75 — Loss to Railway Administra¬ 
tion — Burden is on Railway Administration to 
prove it — Nature of evidence required indicated 
— (Evidence Act (1872), S. 106). ILR (1954) 1 
All 76: AIR 1953 All 318 (321) (Pt E) (Pr 21) 
(DB). 


-S. 75 — Loss — Proof. 

It must be decided upon the facts of each case 
whether loss has occurred within the meaning of 
S. 75. Mere proof of non-delivery is by no means 
conclusive evidence as to whether or not the loss 
has occurred. 

Where it was proved that the consignment had 
reached a midway station but it was not put into 
the train again to be despatched to the station of 
destination: 


Held, that it was not a case of a loss in transit 
within the meaning of S. 75 (1) and the consignor 
was not deprived of his right to claim compensa- 

in a* i non ’ cleI ivery. AIR 1946 All 198 and AIR 
1949 All 223, Foil. 33 Mys LJ 87: ILR (1954) 
Mys 166: AIR 1954 Mys 180 (181) (Pr 6) (DB). 


>.75 —• Burden of proof — Suit for dama 

? T . S°ods in transit — Onus — (Carr 

Act (1865), S. 9). 


« ^ n , a Su ** ^ or damages for loss of goods whi 
naa been consigned under Railway risk, the or 

{L on die Railway to establish that t 

1957 m negligence on its pa 

28/qS n 22 l : F R 36 Pa ‘ 495: Am 1957 I 
328 < 33 1) (Pt C) (Pr 7) (DB). 


8. Compensation for loss. 

-Ss. 75 and 76—Goods damaged due to negli¬ 
gence of Railways — Quantum of damages to be 
measured by amount by which value of goods 
diminished — Goods repairable — Prima facie 
damages are cost of repair. 1965 MPLJ (Notes) 
54. 

-S. 75 — Suit for damages for loss of goods 

in transit — Measure of damages — (Carriers Act 
(1865), S. 9) — (Contract Act (1872), S. 73). 

It is tme that what is remote damage should 
not be allowed in a suit for damages for loss of 
goods caused in transit. But where what was 
claimed under the loss of profit was not the future 
profit which the consignor might have earned but 
it was only the difference between the price of the 
articles which he paid at one market and the price 
that was then prevalent at the place of destina¬ 
tion, it could not be taken as remote damages. 
AIR 1921 Cal 315, Rel. on; (1854) 156 ER 145 
and (1861) 142 ER 248 and (1876) 1 CPD 326, 
Disting. 1957 BLJR 227: ILR 36 Pat 495: AIR 
1957 Pat 328 (330) (Pt B) (Pr 6) (DB). 

-S. 75 — Suit for damages for non-delivery— 

Interest on compensation — Interest is payable if 
there is an express agreement to pay interest or 
it is payable by the usage of the trade or under 
the provisions of any substantive law entitling the 
plaintiffs to recover interest. AIR 1955 NUC 
(Punj) 5736 (DB). 

-S. 75 — Suit for damages for non-delivery— 

Plaintiff is not entitled to any proGt which he 
would have made had the goods been delivered 
to him. AIR 1921 Cal 315, Foil. AIR 1955 NUC 
(Punj) 5736 (DB). 

SECTION 75 (New) 

-S. 75 (as amended in 1961) — Compensation 

for damage to or loss of goods — Railway freight 
when may be included in compensation claimed. 

The principle is well established that where 
damages are calculated on the basis of the 
market rate prevailing at the place of desti¬ 
nation, that should include the railway freight as 
well, because such rate is determined as a rule 
by the cost price of the commodity and the cost 
of transportation. It is also settled law that if it 
be a case of complete lass of the consignment in 
which even the railway freight is generally not 
paid because no delivery of the goods can be 
made; damages are allowed on the basis of the 
prevailing market rate of the commodity at the 
place of destination, but that railway freight has 
to be excluded because it is taken for granted 
that it has not been paid. When the market rate 
at the place of destination is not available, or no 
evidence has been adduced on that, then the cost 
price together with the railway freight must be 
token into account for determining the amount of 
damages where it is in evidence that the railway 
freight, in fact, was paid. Where, however, there 
is no evidence to that effect either resulting from 
the circumstances or direct evidence on the point, 
then the railway freight cannot be taken into ao 
count for assessing the amount of damages awaid- 

S pIaintiff * A® ®65 Pat 316 (316) 

(Pr 2} (DB). 
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S \ 76 r T .? uit for compensation — Negligence 
on part of Railway Administration alleged — Bur¬ 
den of proof was on plaintiff _ Loss due to devia- 
.on in agreed route - Mere allegation of miscon- 
duct was not sufficient in notice under S. 80 Civil 

, C ~ N ?, fice , uncler S - 80. Civil P. C., must con¬ 
tain the alleged instance of misconduct after 
amendment of plaint. See Civil P. C. (1908), 

S. 80. ILR (1965) 2 All 127: AIR 1966 All 333. 


_ .f- 76 ~ Burden of proof is on Railway — 
Evidence Act (1872), S. 106). AIR 1933 NUC 
(Bom) 5549. 

y 8. 76 — Goods booked under railway risk— 
Loss of — Liability of Railway — Onus of proof. 

The responsibility of the Railway Administration 
in respect of goods booked under railway risk is 
that of a bailee. The Railway must take as much 
care of goods while under its control as a man 
of ordinary prudence would take of such goods 
if they were his own. The Railway is liable for 
the loss, destruction, etc., if it happens by the 
default or negligence. When loss, -destruction, 
etc., occurs, it is not for the plaintiff to prove in 
the first instance as to how it happened. See 
Railways Act (1890), S. 72. AIR 1957 Cal 190. 

-Ss. 76 and 75 — Goods damaged due to 

negligence of Railways — Quantum of damages 
to be measured by amount by which value of 
goods diminished — Goods repairable — Prima 
facie damages are cost of repair. 1965 MPLJ 
(Notes) 54. 

Ss. 76, 72, 74-C and 74-D — Nature of lia¬ 
bility of Railway — Suit for loss arising out of 
shortage — Proof of negligence or misconduct — 
Burden. 

Where a consignment is carried at special re¬ 
duced rate, known under the Act as owner’s risk 
rate, the case will be governed by S. 74-C or 74-D 
and the ordinary rule that when it is proved that 
goods delivered to the Railway Administration for 
carriage are lost, the Railway Administration is 
not exonerated from liability in respect of such 
loss except upon proof of those facts which would 
under the Indian Contract Act, exempt a bailee 
from liability would not apply. In these cases the 
misconduct or negligence has to be proved by the 
plaintiff unless the disclosure made by the Rail¬ 
way under S. 74-D itself gives rise to the infer¬ 
ence that the loss is attributable to its negligence. 
AIR 1959 Mys 90 (90, 91) (Pt A) (Prs 5, 6, 8). 

-S. 76 — Suit for damages — Burden of 

proof. 

In a suit for damages against the Railway Ad¬ 
ministration for the destruction of a consignment, 
the plaintiff has to show, in order to establish a 
liability of the defendant that there was want of 
diligence or that there was negligence on the part 
of the latter or his servants or agents. 1951 Nag 
LJ 470: ILR (1952) Nag 10: AIR 1951 Nag 357 (2) 
(358) (Pt A) (Pr 5). 

-Ss. 76, 72 — Negligence — Proof. 

Section 76 adds no new burden on the defend¬ 
ant. In a suit for damages for the destruction of 
a consignment of goo(5s, the plaintiff must show, 
in order to establish a liability on the defendant- 
Raihvay, that there was want of diligence or that 


S. 76 (Old) 

there was negligence on the part of the Railway 
or its servants or agents. See Railways Act (1890) 
S. ,2. AIR 1951 Nag 357 (2). ’ 

-—Ss. 76, 80 — Object and scope of S. 80 — 
Goods booked through two railways — Loss — 
Aggrieved party has option of suit against Railway 
Administration where goods were delivered for 
consignment or against administration on whose 
railway loss occurred — Latter is agent of former 
Suit against latter — Burden to prove that loss 
occurred there, is heavy on plaintiff — Case be¬ 
fore Independence Act — Suit laid against 
Governor-General does not include suit against 
administration — Suit must be against adminis¬ 
tration which is sought to be made liable — Civil 
P. C. (1908), S. 79. See Railways Act (1890), 
S. 80. AIR 1950 Nag 85 (DB). 

-S. 76 — Misconduct — Burden of proof — 

Goods consigned at owner’s risk — Railway has 
not to prove absence of its servant’s misconduct. 
AIR 1955 NUC (Orissa) 2143. 

-Ss. 76 and 72 — Proof of misconduct — 

Risk Note — Effect of. 

Held, that in the circumstances it was not a 
case of non-delivery within the meaning of the pro¬ 
vision relating to non-delivery in the risk note and, 
therefore, there was no duty cast on the Rly. Ad¬ 
ministration to make a disclosure of the manner 
in which the goods were dealt during the transit 
AIR 1929 Cal 700 and AIR 1931 Pat 201, Rel. 
on; AIR 1954 Nag 337, Distinguished. Even as¬ 
suming that it was a case of non-delivery and not 
merely of deterioration, the Railway Administra¬ 
tion had discharged the duty to make a disclo¬ 
sure. It was not open to the consignor who had 
not made a request for the production of the 
wagon movement register either to the trial Court 
or the lower appellate Court to make a grievance 
of the non-production at the stage of second ap¬ 
peal. AIR 1937 PC 152, Rel. on. 1957 BLJR 
222: 1957 Pat LR 42: AIR 1957 Pat 475 (476, 
477) (Prs 2, 3) (DB). 

-S. 76 — Loss of goods by accidental fire — 

Negligence of Railway — Burden of proof. 

The responsibility of the Railway Administration 
is that of a bailee and as such the loss or damage 
to goods entrusted to it is prima facie evidence 
of negligence on its part. The burden of proof, 
therefore, to disprove negligence lies on it. AIR 
1957 Pat 325 (326) (Pr 8) (DB). 

SECTION 76-B (New) 

-Ss. 76-B, 57 (as amended by Act of 1961) — 


I w A/, Ul ~ » -- - * ■ 

Suit bv consignor for recovery of price of goods 
against Railway — Railway delivering goods to 
consignee on executing indemnity bond contrary to 
consignor’s instructions, is liable. See Railways 
Act (1890) (as amended by Act of 1961), S. 57. 

AIR 1964 Punj 20 (DB). 

SECTION 77 (Old) 

SYNOPSIS 

(Railways Act (1890), Section 77.) 

1. Scope and applicability. 

2. Notice under, II part of cause ofactlon. 

3. Combined notice under Ibis section and See 

lion 80, Civil P. C. (1908). . 

See also Civil P. C. (1908), Section 80. 
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4. Notice, when not necessary. 

See also Note 5. 

6. “Loss, destruction or deterioration . 
g! Form and contents of notice. 

Z Claim for refund of overcharges. 

8, Through booked traffic — Notice to one ol 

several railways. 

Sec also Railways Act (1890), Sections 
and 140. 

9. Notice to whom to be sent. 

10. “Six months.” 

11. Proof of notice. 

12. Waiver of notice. f t . 

13. Limitation for suit — Exclusion of period or 

notice. 

See also Limitation Act (1908), Section la 
and Articles 30 and 31. 

1. Scope and applicability. 


. 77 — Notice — Object of notice. 


Per Beg. J.The purpose of notice is to 
enable the railway to have an opportunity of 
settling lhe claim by making an enquiry into the 
matter in time with a view to prevent dishonest 
claims being put up all of a sudden bv un¬ 
scrupulous persons after a long time taking ad- 
vantage of the fact that the railway records have 
been weeded oul. AIR 1930 Cal 332 and AIR 1952 
Mad 795 and AIR 1948 Nag 17 and AIR 1955 
Assam 221, Rel. on. AIR 1958 All 234 (247) 

(Pt C) (Pr 28) (DB). 

-S. 77 — Construction — Liberal Interprets. 

tlon. 

Per Beg, J. :— A liberal interpretation of Sec¬ 
tion 77 alone will be conducive to the interest 
of justice and equity. The construction placed 
on the statute by a Court should be such as to 
suppress the mischief and advance the remedv. 
AIR 1955 SC 061. Foil. AIR 1958 All 2M (248) 
(Pt G) (Pr 34) (DB). 


-S. 77 — Construction — Claims to compensa¬ 
tion for losses — Notice Issued under Section 77, 
Railways Act and Section 80, Civil Procedure Code 
(5 of 1908) by one person — Right shared by 
Iwo persons, whether can be claimed In a Court 
by a person who had not complied with Ihc 
statutory requirements of given notice. 


Where a merchant doing business in lime 
fruits despatched some bundles of limes to the 
defendants (fifth defendant) to Shalimar by train 
from Palokoi and a part of the consignment is 
alleged to have been spoiled in transit and the 
defendant (fifth defendant) filed n claim under 
Section 77 of Ihc Railways Acl claiming damages 
for the loss caused to the goods and subsequent¬ 
ly the plaintiff (Revision-Petitioner) also sent a 
notice under Section 77 of the Railways Acl and 
Section 80, Civil Procedure Code and however 
filed the suit claiming damages before the 
expiry of two months from the date of 
the notice under Section 80, Civil Procedure 
Code and where the Union of India represented 
by the different sections of the Railway raised 
o plea that the suit is premature, that there has 
been no negligence on the part of the different 
defendant railways and that only the consignee 
would be entitled to sue for the damages and there¬ 
upon the fifth defendant presented an applica- 
|ion that in view of the defence raised he should 
be transposed as a co-plaintiff and argued that 
the plaintiff or the fifth defendant would be en¬ 
titled to damages and that due to bona fide con¬ 
tusion of their respective rights the suit has 
been filed by the consignor impleading the con¬ 
signee as the defendant and where the several 
arguments urged against the fifth defendant be¬ 


ing transferred to the array of the plaintiff have 
not been accepted by the trial Court and the fifth 
defendant has been made a plaintiff subject to 
certain conditions, on the question whether the 
lPlaintiff-Revision Petitioner) will be entitled to 
the benefit of the notices issued under Section 77, 
Railways Act and Section 80, Civil Procedure 
Code, by the fifth defendant: 

Held. A right shared by two persons cannot be 
claimed in a Court bv the person who had not 
complied with the statutory requirements of giv¬ 
ing notice. The position should not be 
different where a right is claimed by two per¬ 
sons in the alternative. 

Notices issued bv the fifth defendant cannot be 
taken advantage of bv the original plaintiff in 
the case, for the claimants are not same persons 
though the claim may be one. (1937) 2 MU 
406: (1944) 2 MLJ 65: 1LR (1945) Mod 263 and 
AIR 1949 Mad 416, Ref. (1958) 1 An \VR 76. 


77 — Notice claiming damages for non¬ 
delivery of goods — Delivery of goods during 
pendency of suit — Plaint amended by claiming 
damages for depreciation in value and mishandl¬ 
ing goods — Fresh notice — Necessity. See C. P. 
Code. Section 80. 1961 Nag U (Notes) 85. 

-S. 77 — Object of section. 

Section 77 is intended to give protection against 
a mischief, viz., stale claims against the railway 
administration. Though not intended to deprive 
the customers of the railway of their just dues, 
it is at the same time intended as a weapon of 
defence against fraud and to protect railways 
against litigation. 56 Bom LR 150: AIR 1954 
Bom 297 (299) (PI B) (Pr II). 

-S. 77 — Calcutta Port Act (1890), Sec¬ 
tions 112, 142 — Applicability of Railways Act 
under Sccllon 112 — Exteat of — Suit for 

damages against Comtnrs. for loss of goods 
received for carriage by Railway — Limitation. 

Though Section 112, Calcutta Port Act (1890) 
makes the provisions of Railways Act ap¬ 
plicable for certain purposes. Section 77 of Rail¬ 
ways Act is not attracted for purposes of deter¬ 
mining period of limitation for service of notice 
to a suit for damages against Commissioner of 
Port for loss of goods received bv them for 
carriage by rail. AIR 1951 Cal 460. 

-S. 77 — Notice under — Necessity. 

The provisions of Section 77 are mandatory. 
The fact that the Railway had other means of 
knowledge of the claim would not dispense with 
the notice enjoined bv Section 77. Notice under 
Section 80, Civil P. C., would not dispense with 
Ihc notice under Section 77, Railways Act. The 
one is n notice of suit ns against the Government 
owning the Railway while the object of Sec¬ 
tion 77, Railways Act, is to enable the Railway 
to facilitate investigation. The absence of notice 
as required bv Section 77, Railways Act, is fatal 
to the suit. ILR (1950) Hyd 274: AIR 1956 Hyd 
62 (63) (Pt B) (Pr 5). * 


- 77 J® 8 . 11 sl0od P r,op 10 amendment In 
1961) — Notice under Section 77 Is mandatory. 

Notice under Section 77 is mandatory and such 
notice is necessary in all cases whether it be a 
case of deterioration, loss or non-delivery AIR 
1961 SC 725, Foil; AIR 1958 Madh Pra 314, held 
. np £ r cood law. 1962 Job LJ 1125: 1902 
MPU 732: AIR 1062 Madh Pro 374 (375) (Pt A) 

75: 7 ? “-Notice — Admission by defendant 
Whether dispenses with enquiry as to —* Vall- 
dlty of notice. 
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An admission of short delivery bv (lie railway 
administration does not dispense with an en¬ 
quiry into the validity or invalidity of the notice 
under Section 77. AIR 1948 Nag 17, Disting. A 
notice under Section /7 is a condition preedent 
to any claim covered by the section and it can- 
not be dispensed with because its object should 

*° h avc been otherwise served. 

19o9 MPC 341: 1959 MPU 701: 1960 Jab L.I 985: 
AIR 1959 Madh Pra 276 (279) (P| C) (Pr 16) 
(DB). 

“—Ss. 77 and 140 (c) — Giving of notice — 
General Clauses Act (1897), Section 10 — Ap¬ 
plicability. 

Giving of a notice to the Railway Administra¬ 
tion is an act which is covered by Clause (c) of 
Section 140 as it permits forwarding of the 
notice by post in a pre paid letter. There ap¬ 
pears, therefore, no reason to hold that the 
plaintiff cannot take advantage of Section 10 of 
the General Clauses Act. 1957 Jab LJ 550: 
(1957) MPU 294: 1958 MPC 459: ILR (1957) 
Mad Pra 253: AIR 1957 Madh Pra 114 (116) 
(PI E) (Pr 9) (DB). 

-S. 77 — Notice cannot be dispensed with be¬ 
cause defendant has to say nothing on merits — 
Notice is mandatory — Observations to contrary 
in AIR 1948 Nag 17 held obiter and dissented 
from. See Civil P. C. (1908), Section 80. AIR 
1955 NUC (Mad) 4895. 

-Ss. 77 and 72 — Liability — Notice under 

Section 77 — Absence of — Effect. 

Where the case has all along been fought on 
the footing that it was a case of non-delivery and 
not of loss and the defence of the railway because 
of their failure to discharge the onus cast on them 
by the proviso to Risk Note Z, the railway can¬ 
not claim that the suit should be dimissed be¬ 
cause a notice under Section 77 had not been 
given. ILR 37 Pat 1034: AIR 1959 Pat 202 (207) 
(Pt D) (Pr 9) (DB). 

[Reversed on another point in AIR 19G5 SC 
1755.1 

-S. 77 — Act applied to Bhavnagar State even 


• m 9 • r ^- w -- 

before II was applied to Acceding Stales on 3rd 
April 1948 by amending Act 21 of 1948 — Notice 
under Sctlon 77 bold was therefore necessary be¬ 
fore suit could be tiled. 

Before the Bhavnagar Slate had ceded its civil 
jurisdiction over railway lands by agreement to 
Kathiawar Political Agency Courts in 1881 A. D., 
the Railways Act was in force. 

After the cession to Political Agency, the Rail¬ 
ways Act, then in force was being applied by the 
Political Agency. 

Bhavnagar State has retained both sovereignty 
and jurisdiction order the Bhavnagar Lock Estate 
section of the railway line. The State had adopt¬ 
ed the provisions of Indian Railways Act as a 
state law together with general rules in force 
in British India, in respect of this jurisdiction. 

On retrocession of jurisdiction on the loth Aug¬ 
ust 1947 notifications Hazur Tharavs No. 1 and 
No 2, dated 9-11-1947 were published according 
to which, the jurisdiction which was ceded to he 
Political Agency had reverted to the State, the 
paramountcy rights of the British Government 
having ceased from 15th August 1947 and1 the 
suits which were tried by the Agency were to b 
tried in accordance with Code of Civil Procedure 
of the State. 

The Bhavnagar Slate had a 2 ft. 6 i " cl ? cs ^ UR ° 
tramway for which a set of rules which corrcs 


scribed. "'' h lndian Railways Acl - had been pre- 

Several Indian Acts, such as Contract Act, T P 
' S p r ,flC Rellef Acl were being followed in 
adapted! 6 C ' en ,h ° URh ‘ hey WCrC 1101 specifically 

Tnf;" ra „ al !, lhe ab ° vc fac 's 't can be inferred that 
Indian Railways Acl applied to the State after 
he loth August 1947, even though it was formal- 

; „ PP c? d , '° f lhc Acc c d ing Slates including Bhav. 
n.igar State for the first time on 3rd April 1948 
by the Amending Act No. 21 of 1948. 

Consequently notice of claim against Rail\^ 
under Section /7, Railways Act, within six months 
°l me due date, was necessary, want of such a 
vahd notice was a bar to the claim, even though 

in% SU ! 1 for ! he samc was flled on 25, h December, 
m7, i.e., subsequent to the retrocession of juris¬ 
diction and before the Act was formally applied 
to the Stale. (’51) 4 Sau LR 201 (207). 

2. Notice under, if part of cause of action. 

I? Civil P. C., Section 20 — Delivery 
of notice under Section 77, Railways Act — No 
part of cause of action. AIR 1960 Col 458 (460) 
(PI C) (Pr 14). 1 

S. 77 — Notice under — It is part of cause 
of action — Notice under Section 80, C. P. Code 
within jurisdiction — It gives jurisdiction — 
Consignment under Risk Note Z — Loss — Mis¬ 
conduct — Onus is on Railway to prove that 
non-delivery was due to “loss, destruction or 
deterioration or damage” — Inference of miscon¬ 
duct can be raised from defective system of 
giving delivery — (C. P. Code (1908), Section 80) 

— (Letters Patent (Cal.) Clause 12). AIR 1955 
NUC (Cal) 783. 

-S. 77 — Letters Patent (Cal.), Clause 12 — 

Cause of action — Civil P. C. (1908), Section 80. 

The service of notice either under Section 77, 
Railways Act or under Section 80 of Civil P. C. 
can no longer be regarded as part of plaintiffs 
cause of action. AIR 1952 Cal 35 Rel. on. AIR 

1954 Cal 69 (60) (Pt A) (Pr 8). 

-S. 77 — Civil P. C., Sections 20 and 80 - 

Notice under Sec. 80 is part of cause of action 

— (Letters Patent (Cal.) Clause 12). See Civil 
P. C. (1908), Section 20. AIR 1953 Cal 235. 

-S. 77 — Service of notice under — Is not 


part of cause of action. AIR 1949 Cal 622, Over¬ 
ruled. See Presidency Small Cause Courts Act, 
Sccl : on 18 (a). AIR 1952 Cal 35 (FB). 

-S. 77 — Notice under — Not part of cause 

of action —• Does not give jurisdiction. AIR 1955 
Mad 345 (DB). 

-S. 77 — Notice under — If pnrt of cause of 

action — Goods despatched from B to D — Loss 
of — Notice issued from P — Court at P 
Jurisdiction to entertain suit for compensation \ — 
(C. P. Code (1908), Section 20). 1958 RLJR 6U 
-S. 77 — Notice under — Scope of. 

\ statutory notice required by Railways Act 
as well as the Civil P. C. is an essential prelimi¬ 
nary step for valid institution of suit. But mis 
would not make such notice part of the cause of 
adon for the suit itself. The notice follows the 
cause of action and it merely paves .thejvaytor 
the institution of the suit itself. It is not “Jf 1 ? 
fore correct to say that, since notice was Riven® 
Bombay, the Court of Small Causes had junsdU 
lion to entertain the suit AIR 1954 Horn 
(132) (Pt C) (Pr 11) (DB). 
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[Held Impliedly Overruled on another point by 
AIR 1963 SC 1681 as interpreted in AIR 1967 Cal 
205.] 

3. Combined notice under this section and 
Section 80, Civil P. C. (1908). 

Sec also under Civil P. C. (1908). S. 80. 

-S. 77 — Combined notice under Section 77 

and Section 80. C. P. Code — Validity — In 
essence and substance subject-matter of the two 
notices is also the same — Under both sections 
notice is to be given to General Manager of the 
railway concerned — Hence combined notice 
under the two sections is not invalid. AIR 1952 
Nag 22 and AIR 1954 Pat 424 and AIR 1952 Cal 
439. Rel. on. AIR 1961 All 433 (434) (Pr 3). 

--S. 77 — Notice under Section 80, Civil P. C. 

is not sufficient. AIR 1959 AH 732 (733) (Pt B) 

(Pr 8). 

-S. 77 — Civil P. C M Sec. 80 — Single notice 

against Union of India as representing all Rail, 
ways — Sufficiency — (C. P. Code (1908), Sec¬ 
tion 80 ). 

Section 77. Railways Act, and Section 80. C. P. 
Code, definitely contemplate that for the purpose 
ol a suit the different Railways of India must 
be treated as separate legal entities and there is 
no warrant for the proposition that it is suffi¬ 
cient to sene one notice under Section 77 against 
the Union of India as representing all the Rail¬ 
ways. 59 Cn| WN 1064: ILR (1957) 2 Cal 523: 
AIR 1957 Cal 202 (202) (Pt A) (Pr 1). 

-S. 77 — One notice under both Section 77, 

Railways Act and Section 80. Civil P. C., com¬ 
plying with conditions of sections is enough. 
AIR 1952 Cal 439 (440) (Prs 7, 8). 

-S. 77 — C. P. Code, Section 80 — Notices 

under both sections written on same paper — 
Validity — Requirements of sections. 

It is not essential that notices under Section 77, 
Railways Act, and Section 80, C. P. Code, must 
be written on separate pieces of paper, and must 
be specifically labelled with their descriptions. 
The main difference between the two sections is 
that, under S. 77 of the Railways Act, the party 
is barred from ever being able to recover the 
claim unless notice is given to the railway with¬ 
in six months of the dale when the goods in 
respect of which the claim is made could have 
been expected to be delivered; whereas the ser¬ 
vice of notice under Section 80 fixes a period of 
two months within which no suit on the claim 
mentioned in the notice can be brought. If the 
notice given is within the limits of time taken 
from cither end it may well comply therefore in 
this respect with the purposes both of See. 77 
of the Railways Act and Section 80 of the C. P. 
Code. The notice under Section 80 must of course 
be a notice indicating that a suit will be 
brought. The cause of action is to be stated. A 
in the notice implying that proceed- 
}JW would not be brought if the claim was satis- 
lied, can in'no way detract from its value as n 
notice under S. 80. 

p A p a result of the amendment to Section 80, 
f Coae \ 50 happens that notices under each 
oi the sections are required to be served on or 
oeuvered to in the case of claims in respect of 
if State Railway, the same person, name, 
if ik Ge ? era * Manager of the Railway. Hence 
ihfl n !L co , ntenls » of the paper giving notice fulfil 
r*rtk^ C< i U r emci V s of bolb sections and are cor- 

il musl be considered that 

the “2? hflS E r be n«, * ivcn thereb -V under both 
tne sections. 55 CWN 6(55: ILR (1052) 2 Cal 
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205: 87 CU 425: AIR 1952 Cal 439 (440) (Prs 7, 

8 ). 

-S. 77 — Civil P. C. (1908), Section 80 ~ 

Combined notice under Section 77, Railways Act 
and under S. 80, Civil Procedure Code is valid. 
1959 MPLJ 327, Foil. 1962 MPLJ (Notes) 269. 

-S. 77 — Notice under by consignee and notice 

under Section 80, C. P. Code, by consignor — 
Suit by consignor — Notice, validity of — (C. P. 
Code (1908), Section 80). 

A combined notice under Section 77 of the 
Railways Act and Section 80 of the C. P. Code 
can be given. Section 77 permits a notice to be 
given by the person concerned or by some other 
person concerned on his behalf. The notices 
under Section 77 of the Railways Act given by 
the consignee on behalf of the consignor are not 
in any way irregular. At any rate, the notice 
under Section 80 of the C. P. Code given bv the 
consignor can be construed as a notice under 
both the sections, when it fulfilled the require¬ 
ments of Section 77 of the Railways Act as also 
Section 80 of the Code. 1959 MPC 239: 1959 Jab 
LJ 291: 1959 MPLJ 327: AIR 1959 Madb Pra 823 
(223) (PI B) (Pr 6) (DB). 

-S. 77 — Civil P. Cm Secllon 80 — Notices 

under — Desirability of certain amendments to 
the section — Observations of Count. 

Observations by the Court It is desirable 
that the Central Government should undertake 
legislation dispensing with notice under Section 80, 
Civil P. C., in a case where the notice required 
under Section 77 has been given. It would also 
be better if Legislation is undertaken to clarify 
which is the railway administration to which 
notice should he sent under Section 77, Railways 
Act, in a case where through traffic passes 
through more than one railway system owned 
by the Government. 72 Mad LW 556: 1959 Mad 
WN 518: (1959) 2 Mad LJ 479: ILR (1959) Mad 
939: AIR 1960 Mad 68 (64) (Pt C) (Pr 23) (DB). 

-S. 77 — Civil P. C. (1908), Section 80 — 

Notice under Section 80, Civil P. C. and Sec¬ 
tion 77, Railways Act — Distinction pointed out. 
AIR 1955 Mys 123 (125) (Pi C) (Pr 12) (DB). 

77 — Civil P. C., Section 80 — Suit 
against Railway — Combined notice under Sec¬ 
tion 80, Civil P. C. and Section 77, Railways Act 
? G cn £ ral Mana fW ^ valid. See Civil P. C. 
(1908), Section 80. AIR 1952 Nag 22. 

~ 8. 77 • Applicability — Suit for non-delivery 

due to loss — Combined notice under Secllon 77 
and Section 80, Civil P. C. — Validity. 

Where the plaintiff's case in the plaint is that 
the Roods have been lost owing to the negli¬ 
gence of the servants of the defendant-railway, 

be "? k ™ to be one of loss, even 
if the plaintiff may have framed the suit for non¬ 
delivery. In such a case, notice under Sec 77 
' s 'pessary. AIR 1927 Pat 234 (FB) and AIR 
1949 Pat 410 (FB), Rel. on. ' 

Where a combined notice under Section 77 of 
I c Radwnys Act and Section 80 of the Code of 

v .Vl P ^ CCdUr f- ,S ,hnl in ''self does not 

no * lce- AIR 1954 Pat 424, Rel on 
1961 BUR 223: 1961 Pat LR 26* ILR 4n Pat 
92 |! AIR 1961 Pal M (338) (Pt E) (Pr 10? (DB). 

iTn^' 77 . Co “ hblCd naUce under Section 77, 

jjjjjy Ac * and Section 80, Civil P. C. — 

„'V bei * * noli « specifically slates that it is a 
notice both under Section 77, Railways Act and 
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Section 80, Civil P. C. and complies with all 

ScHin C ,? U «n m r n,S , °, f > St ; C,i °" 77 ’ Railwa >'s Act and 
Section 80. Civil P. C„ there is nothin}- illegal 

in such a combined notice. AIR 1952 Nao 22 

^ d p A » IR oi!« 952 4»o aI J 39 ’ FoIL 1954 BLJR 205: ILR 
M 1 at 214: AIR 1954 Pat 424 (425) (Pr 5) (DB). 

, " . Combined notice under Section 80 

and Section 77 Railways Act (1890) — Validity 

MR'.jySl 4 1 S 7DBi'." P C ' ''”•*• SK,i ™ 80 

4. Notice, whe n not necessary. 

See also Note 5. 

77 —- Cases where notice is not necessary. 

Ihe principle is well settled that when certain 
duties or conditions are imposed by a statute, 
when those duties or conditions are not condi¬ 
tions precedent to the exercise of jurisdiction, 
they are subject to the maxim lex non comit 
ad impossibilis aut inutilia. They are understood 
as dispensing with the performance of what is 
prescribed when performance of it is idle or 
impossible. 

\\ here in a case the Railway authorities take 
notice of a complaint and send an olTicer to in¬ 
vestigate the claim and assess the damages and 
that olTicer alter investigation and assessment 
fixes the amount of damages it would be futile 
for the consignee to send any further notice of 
the claim to the railway authorities. In the cir¬ 
cumstances there is no further requirement of any 
notice under Section 77 of the Act and there 
is an estoppel against the Railway from pleading 
the absence of such a notice in bar of the suit. 
ILR (1955) 7 Assam 261: AIR 1955 Assam 221 
(225) (PI E) (Pr 9) (DB). 

-S. 77 — Applicability — Suit for damages 

based on negligence in torts — Notice not neces¬ 
sary. 

It is obvious that a contract and a tort belong 
to two different branches of the law. Though 
contractual or delictual duties differ in their juri¬ 
dical source, yet they may co-exist or concur in 
the same act, and when it is so, Ihe wrong is 
both a breach of contract and a tort. Thus, 
where the Railway agrees to transport the goods 
of the plaintiffs, its liability arises out of contract. 
But if in carrying the goods, the Railway is negli¬ 
gent (and the suit filed against it is founded on 
negligence), it cannot escape liability under toHs. 
And in the latter case no notice under Section 77 
of the Railways Act is necessary, when the suit 
is based on negligence, and the relief sought is 
damages. AIR 1934 Pat 507 and AIR 1935 All 
601, Foil. 1957 Jab LJ (MB) 129: AIR 1957 Modh 
Bha 111 (112, 113) (Prs 6, 9, 14). 

-Ss. 77, 80, 74-C, 74-D — Administration not 

disclosing how consignment was dealt with — 
Consignee not in position to know whether goods 
were lost or destroyed in transit — Suit for non¬ 
delivery — Notice under Section 77 Is not neces¬ 
sary. 

Section 80 refers to cases where the goods arc 
lost or destroyed in the course of transit. In 
such case, notice under Section 77 will certainly 
be necessary. . 

In the case of a suit for compensation for non¬ 
delivery of the goods, against the Union of India 
as representing the Railway Administration at the 
destination who ought to have delivered the 
goods, it is not necessary for the plaintiff to 
show that lie has sent the notice of the claim 
under Section 77. Section 77 will apply to cases 
of loss or destruction of the goods in the course 
of transit and not to a case of mere non delivery. 
When such a suit is brought, Railway Admi¬ 


nistration can set up the defence that it was not 
a case of mere non-delivery, but that the goods 
were lost or destroyed in transit. It i s f 0 ? the 
Railway Administration to prove in Court in 
such a suit that the goods were actually lost or 
destroyed in the course of the transit. 

Where in the case of consignment of goods at 
owners risk rate, the Railway administration did 
not disclose how the consignment was dealt with 
as it was bound to do under Sections 74-C and 
/4-D and the consignee was not in a position to 
know the causes for the non-delivery and as a 
result he could not bring a suit under Section 80 
on the ground of loss or destruction of the goods 
as he did not know whether the goods were lost 
or destroyed in transit, his suit could be only on 
he ground of non-delivery. If in such a case 
the railway did not take any plea that the goods 
were lost or destroyed in transit nor was there 
evidence let in for the defence to prove the loss 
or destruction, no notice under Section 77 was 
nccessarv and the plaintiff could not be non¬ 
suited because no notice was sent. AIR 1961 
Manipur 45 (47, 48, 49) (Pt D) (Prs 12, 14, 15, 19). 

5. “Loss, destruction or deterioration. 

•-S. 77 (before its amendment by Acts 56 of 

1949 and 39 of 1961) — Non-delivery of consign¬ 
ed goods — Damages for — Cause* of action Is 
same as loss — Notice under Section 77 neces¬ 
sary — Held, on facts, that notice sent by parly 
was sufficient. 

The failure to deliver goods is the consequence 
of loss or destruction and the cause of action 
for it is not distinct from the cause of action for 
loss or destruction, and, therefore, notice under 
Section 77 is necessary in the case of non delivery 
which arises from the loss of goods. AIR 1961 
SC 725, Foil. 

Held, on facts, that the notice given by the 
consignee stating that GO bales of cloth were 
hooked for him but only 29 bales had been 
delivered, that the balance of 31 bales had not 
been delivered and that if the bales were not 
delivered to him within a fortnight, he would file 
a suit for the recovery of Rs. 36.461-12-0, giving 
the details as to how the amount was arrived at 
amounted to a notice under Section 77 though it 
did not specifically state that it was a notice 
under that section. AIR 1962 SC 1879, Rel. on. 
Union of India v. Mahadeolal Prabhu Daval, 
(1965) 3 SCR 145: ILR 45 Pat 599: AIR 1965 
SC 1755 (1757) (PI A) (Pr 5). 

-S. 77 — Applicability — Goods detained by 

railway — No loss alleged or proved — Effect. 

Where a suit for damages is filed as against 
the Railway on the ground that goods which had 
been handed over to the Railway for carriage 
were not delivered to the plaintiff and had been 
detained by the Railway, Section 77 of the Rail¬ 
ways Act is not attracted since the claim of the 
plaintiff is not based on the allegation that the 
goods had been lost and also because there is 
no proof whatsoever of loss. In such a case 

the want of notice under the aforesaid section 

does not bar the suit. 1959 Ail LJ 649: AIR 199® 
All 131 (133) (Pt A) (Pr 6) (DB). 

-S. 77 — Loss — Meaning of — Loss means 

both loss by Railway and loss to owner. Ain 

1959 Ail 732 (733) (Pt A) (Pr 7). 

_S. 77 — Applicability — Suit for compensa¬ 
tion for non-delivery. 

Per Mukcrji J. (Agreeing with Beg, J.) — Sec¬ 
tion 77 does not apply to a case where n PCRO? 
seeks compensation for non-delivery or late deli¬ 
very. A plaintiff suffers loss (1) (a) cither when 
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the good* are l"-' ! ‘■■a[ rier b ? cause *? f 

Ki„pstolen -r ib- been dostn-xird.wL.le 

!|u" «.«..k1s an- in lb«* “-«nds of the . arner or 
i~cv:ui'c <! I'- deterioration of the goods m 
i,.,,,.-,. of !!i ■ • .irrier. A plaintiff nUo 
i„ ss ,•_>) when ’’if carrier mi !•"!■ <° ,lll,vor 

I he l„ him or iIm delivers them verv laic. 

AIR ”1932 All .SOI 'Fit' and AIR 1S52 All 80, 
(FBi. Foil. 

Per Demi, J. — Loss <>f a consignment is not 
quite the same thing as non delivery of il. 
These words have no technical meaning: ‘loss 
means that Ihe goods have been Lost. :.e be¬ 
come unlraceable and cannot he got hold ol. 
while ‘in n-deliverv* simply means that they have 
not been delivered. II they have n< ! been deli¬ 
vered on account ol their having become untrace- 
able. it is a ease of loss rather than ->l non-dcii- 
verv. AIR 1(158 All 2M (2.88. 248. 232) (PI A > 
(Prs 5, 33, &4) (DD). 

-S. 77 — Nolice. 

Where in a suit lor damages against a railway 
administration lor non-delivery ol a part nt the 
consignment, (lie plaintilT establishes that the non¬ 
delivery was due to misconduct on the part of 
the railway administration and there is no find¬ 
ing that it was due to loss, destruction or deterio¬ 
ration. the suit cannot fail for want .>1 notice 
under Section 77. Railways .VI. AIR 19;>- All 
891 (FB). Foil. 1053 AH U 53: 1953 All ” K 
(HC) 107: AIR 1053 All 4G0 (461) (PI A) (Pr 7). 

• -S. 77 — Nolle*, necessity of — Non-doll. 

very — Cause, not due to Moss, destruction or 
deterioration* of goods. 

Held, Non delivery may he duo to a variety o| 
causes. When non-deliverv is duo to loss, des¬ 
truction or deterioration 1 of goods then a notice 
under Section 77 ol the Act is required, but if 
it is due to any other cause no such notice is 
necessary. “Loss 11 docs not mean loss to the 
owner. AIR 1952 All 891 (FBI. Foil. Mutsaddi 
Lai v. Governor-General. 1952 AWR (HC) 38o: 
1952 AU 451: 1LR (1953) 2 AU 654: AIR 1952 
All 897 (898) (Pi A) (Pr 6) (FB). 

[Reversed in AIR 1961 SC 725.1 

% -S. 77 — Non-delivery of goods consigned 

to consignee — Inference from failure of Rail¬ 
way lo show good cause — Suit for damages — 
Notice, when necessary — ‘Loss’, meaning of. 

M Ihe consignee of 562 bags of rice in 2 con¬ 
signments from a station in B and A Railway 
to a station in Ihe O and T Railway filed a suit 
for the price, etc., as damages on the ground that 
the goods were not delivered to him because they 
were wrongfvlly diverted and converted to the 
tangible loss of Ihe plainlifl. The three railways 
over which Ihe goods, had to be transported were 
impleaded as parlies. One of the contentions of 
the defendants was that no notice under Sec¬ 
tion 77 was given. The trial Court found that the 
loss lo the plninlilT arising out of non delivery 
was due to the misconduct of the defendants' 
employees and decreed lhe suit. 

The defendants 1 appeal was referred lo a Full 
Bench as the word ‘loss* in Section 77 was inter- 
preted diircrentlv by different Courts and by Ihe 
same Court differently at different times and con¬ 
sequently the requirement of notice also to the 
Railways under Section 77 in case of non-delivery 
of goods. 

Held,: The word ‘loss 1 as used in Ihe sec¬ 
tion means not loss lo the owner but loss by 
the Railway Administration; for if it meant loss 
to the owner there was no need for the words 
destruction or deterioration" following Ihe word 
loss. 

[Vol. ljJ Fn.D. 90. 


I-, because < l l, “ deleriorrdion of the goods.in 
■ i... <! the 'arner. A plaintiff aLo <uffer< 

oss i2) when the carrier Luis to mdiver 

he -ends In him «>r (hi delivers them verv tale. 
MR 1952 All 891 iFIh and AIR 1952 All 89/ 
TIL. Foil. 

Per Dcsai, J. — Loss "I a consignment is nol 
mile the same thing as non-deliverv of d. 
fhese words have no technical meaning: ‘loss 
neans lhal Ihe goods have been l«»st. i. e be- 


(1890), S. 77. Note 5 

Where iioii-dcliverv of goods is due to the loss 
of goods by Ihe railway administration or their 
destruction or deterioration then only notice 
under Section 77 of the Act is necessary; but 
where non-deliverv is due to anv other reason 
then no notice is required. The whole case law 
reviewed. The Governor-General v - Mahabir 
Ram. 1952 AWR (IIC) 376: 1952 ALJ 443: ILR 
(1953) 1 All 04: AIR 1952 AU 891 (896) (Pt A) 
(Prs 40. 41) (FB). 

[Overruled in AIR 1961 SC 725.] 

-S. 77 — ‘‘Loss'’ — Claim based on non-deli¬ 
very included. 

The word ‘loss'* in Sec lion 77 of the Railways 
Act includes a claim made on Ihe footing of non¬ 
delivery. Il includes nol only loss tn tlie Rail¬ 
way but also loss to the consignee. 


Where 


■cisignec made a claim for short 
(1 not serve a notice under Scc- 


dcliverv blit did nol serve a notice under Sec¬ 
tion 77. Railways Act: 

Held, that a notice under Section 77 was neces¬ 
sary without whi< h Ihe plaintiff could no* succe¬ 
ed. 60 BLR 150. Foil. 1958 Nag LJ (Notes) 74. 

-S. 77 — ‘Low* — .Meaning of. 

The word “loss” in Section 77 must include 
loss arising from whatever cause. Thus it 
includes a claim on Ihe fooling ol non-delivery, 
nr negligence, or wrongful detention or conver¬ 
sion on Ihe pari of the railway administration. 
56 Bom LR 150: AIR 1954 Bom 297 (299) (Pt C) 
(Prs 9, 13). 

-S. 77 — Notice under, is condition prece¬ 
dent in case o| non-deliverv of consignment. 
AIR 1961 SC 725, Foil. (1965) 69 Cal \YN 092. 

-S. 77 — Applicability — Non-delivery or short 

delivery of goods — Service of no’lcc essential. 

A plninlilT filing u suit against the Railway 
Administration tor compensation is liable lo serve 
notice under Section 77 of the Railways Act for 
loss caused lo him both bv non-deliverv or short 
delivery of goods consigned by him and his 
failure to do so is fatal lo the claim. AIR 1961 
SC 725, Rcl. on. 

In the absence of evidence lo show lhat the 
Railway Administration concerned had cither ex¬ 
pressly or bv implication held out the Chief Corn- 
men ial Manager as Hie officer authorised to 
receive notice under Section 77 of the Act; service 
of notice on him was held not good sendee. 
(1961) 3 All LR 370: 65 Col WN 876: AIR 1962 
CaJ 42 (45) (Prs 15, 16) (DB). 

-S. 77 — Applicability — Sull for compensa¬ 
tion for non-delivery of part of consignment — 
Nolice — Necessity. 

The loss' in Section 77 means loss not for Ihe 
consignor but the loss of the goods for the Rail¬ 
way. Non-delivery may be due lo other causes 
than loss. The mere fact, therefore, that a part 
of the consignment was not delivered, is not suffb 
cient lo show lhat there was ‘loss' within the 
meaning of Section 77. AIR 1926 Cal 612 and 
AIR 1958 Cal 434 and AIR 1924 Cal 725. Rel. on. 

Where in a suit for compensation for non¬ 
delivery of part of the consignment, there was no 
admission of loss in the plaint, the written state¬ 
ment was also silent on Hie point of loss and 
he evidence also did not establish that there was 
loss of the goods by the railway: 

HeM (hat Section 77 did nol apply and the 
suit did not fail for want of notice under Sec 
“on 77. AIK 1900 Cal 571 (571, 572) (Frs 3. 4)'. 

—S- 77 — Low — Burden o( proof, 

U it is merely a case of the railway seeking 
Urn protect,on of Section 77. it would be for the 
railway to establish lhat Section 77 applied and, 
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therefore, it would be for the railway to establish 
lurther that the non delivery was due to cir¬ 
cumstances which made it a case of ‘loss* within 
the meaning oi the law. Where however, the 
plaintiff himself comes to Court with the case 
that Section 77 applied and avers that a proper 
notice under Section 77 has been served on the 
railway and the defendant railway takes up the 
position that the notice is invalid, it is impossible 
to say that any burden lies on the railway to 
show that the non delivery would amount to loss. 
The plaintill having taken up the position in his 
plaint that Section 77 does not apply, the burden 
is certainly on him to show this. AIR 1958 Cal 
434 (456) (Pi C) (Pr 10) (DB). 

-S. 77 — Non-delivery — Reasons — Burden 

of proof. 

Where the arrangement was that the consign¬ 
ment would be carried only a part of the way 
by the defendant railway and from there upto 
its destination by the Pakistan Railway, the 
Pakistan Railway cannot, in law be considered to 
be the agent of the defendant and, therefore, the 
contention that the circumstances due to which 
a part of the consignment could not be delivered 
al a station within Pakistan were within the 
knowledge ol the defendant cannot be accepted. 
AIR 1938 Cal 4^4 (456) (Pi D) (Pr 11) (DB). 

-S. 77 — “Loss” — Meaning of — (Words 

and Phrases). 

The word ‘loss’* in Section 77 includes loss 
by the carrier as also to the owner whether for 
mis delivery or for non delivery. GO Cal W.N 683: 
ILR (1937) 3 Cal 713: AIR 1954} Cal 390 (393) 
(Pt D) (Pr 30) (DB). 

[Reversed on another point in AIR 1962 SC 
1879.] 

-S. 77 — Applicability — Loss of goods by 

theft. 

Section 77. Railways Act. applies to a case 
where the Railway Administration say that they 
could not deliver the goods because they were 
lost by theft. Non-deliverv would also include 
loss. AIR 1952 Cal 341 (343) (Pt C) (Pr 6). 

-S. 77 — No loss alleged — Notice Is not 

required. 

The word loss' occurring in Section 77 does not 
mean loss to the owner but loss suffered by the 
railway administration. Where a non-deliverv of 
goods is due lo loss of goods bv the Railway 
Administration, or to their deterioration or des¬ 
truction. then only a notice under Section */, 
Railways Act. is necessary, but where non delivery- 
of goods is due to any other reason then no such 
notice is required. When the suit is based on 
non delivery of the goods, notice of claim is not 
necessary under Section 77. Il it is known to 
the plaintiff and if the plaint is so framed that 
the plaintiff admits and bases his claim on Inc 
fact that the Railway has lost the property, then 
possibly, the question o! notice under Section // 
mav arise, otherwise a notice is not necessary. 
II the word loss' refers lo the loss of raih\a>, 

S&uJ: 'in.«? .4- *= »£•£ gg 

Not loll. ILR 

(30. 31) (Pt A) 


Act, Section 16 


AIR 1 9-0 All 098; AIR 1925 AM 
Pat 28a .ml AIR I'.140 Pat 410. 

(1955) Hvd 004: AIR 1956 Hyd 3(1 
(Pr 2). 

_S. 77 — Hyderabad Railways 

_ Word Loss' in Section 7/ does not include 
Vi'...,, _ Suit against Railway for cora- 

to? IXZSLSrS no. specifying any fixed 


and certain sum as compensation — Notice is in. 
sullicicnl compliance with Section 77. ILR (19521 

(DR) 983: AIH 1953 Hyd 139 (140 > ( p ‘ 11 ) (Pr 3) 

' : s - 77 —; ' Loss ' — Meaning of — Misdelivery 

V, '«?? AIR 1919 Mad 140 and (1955) 1 Mad 
I-J -oo anti AIR 1954 Bom 297 and AIR 1958 
Andh Pr.. 475 and AIR 1921 Lah 1, Rel. on- 
6 Punj Re 1897. Diss. from. 1930 Kt*r U 309: 
(1960) 1 Ker LR 513: ILR (1960) Ker 539: AIR 
1960 Ker 306 (308) (Pt R) (P r 11) (DB). 

“— s - 77 — Notice under Section 77, Railways 
Act is necessary in cases of compensation for 
short delivery also — Suit would not be main¬ 
tainable if notice under Section 77 is given 
beyond six mouths of the booking of the goods. 

Held. Ihat a notice under Section 77 was a con¬ 
dition precedent to any claim covered by the sec¬ 
tion and it could not be dispensed with because 
its object was considered to have been otherwise 
served. An admission of short delivery did not 
dispense with an enquiry into the validity or 
invalidity of the notice under Section 77. AIR 
1959 MP 276, Foil. The word ‘loss’ in the sec¬ 
tion includes loss arising from whatever cause. 
Thus, it included a claim on the footing of non¬ 
delivery or negligence or wrongful detention or 
conversion on the part of the Railway Admini¬ 
stration. AIR 1961 SC 725. Rel. on. 1954 NU 
Note 278; 1957 MPLJ Note 169; AIR 1954 Bom 
297 and AIR 1962 Cal 42, Foil. Where a suit 
was tiled against the Railways and the notice 
under Section 77 was issued beyond six months 
of the booking of the goods, the suit was not 
maintainable. AIR 1962 MP 301, Foil. 1964 
MPLJ (Notes) 25. 

-S. 77 — Notice of claim for compensation 

for non-delivery — Subsequent laic delivery of 
goods In deteriorated condition — Suit for com¬ 
pensation on basis of damage to goods — Vali¬ 
dity of notice. 

Section 77, Railways Act. prescribes no parti¬ 
cular form of notice. All that it requires is that 
a claim lor compensation shall be preferred to 
tiie railway administration in writing and Ihat 
the said claim shall be preferred within six 
months from the date of delivery of the goods 
for carriage by the railway. Though the provi¬ 
sions of Section 77 of the Act are mandatory, 
and a suit for compensation for ‘loss, destruc¬ 
tion or deterioration of goods* is liable to fail 
if no notice is given, the object of the section 
is to prevent stale and possibly dishonest, claims 
tor loss, destruclion or deterioration being made 
against the railway administration. It is intend¬ 
ed as a weapon of defence against fraud and not 
as a means to enable the railway authorities to 
deprive their customers of their just dues. An¬ 
other important object of the section is the neces¬ 
sity of protecting the railways from groundless 
litigation. AIR 1930 Cal 332 and ILR 26 Bom 
669. Rel. on. 

Held, that in the instant case the goods had 
not arrived at their destination within the usual 
period in which they should have ordinarily ar¬ 
rived. The plaintiff firm could have no idea 
whether the goods had been lost or destroyed. 
Realizing Hint the period of six months was 
mandatory, the plaintiff firm rightly preferred a 
tlaiin for compensation under Section • / ol me 
Railways Act on or about 28*6-1950. The notices 
served their purpose ol preventing stale and. pos¬ 
sibly dishonest claims and of putting the railway 
administrations on enquiry', so that lh ey could 
race the consignment and check the allegations 
made bv the plaintiff-firm. As, thereafter, tne 
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railway administrations took lime lo trace Ihe 
consignment and oiler it lor delivery, no further 
notices in respect ot that consignment were neces¬ 
sary, as the purpose oi Section 77 of the Railways 
Act had been served. The further tacts, that ulti¬ 
mately a delivery was made possible, even 
though late, because the consignment could be 
traced and redirected lo the station of delivery 
and that the traced consignment had sulTcred 
damage due to deterioration, are all matters ot 
default going lo the assessment ol exact compen¬ 
sation payable to the owner, with which the 
notice under Section 77 ol (he Railways Act is 
not concerned, ilencc, the notices, dated 28-6- 
1950, amply complied with the provisions of Sec¬ 
tion 77 of the Railways Act. 1959 MPLJ 605: 
1959 MPC 447: 1960 Jab LJ 1008: AIR 1959 Madh 
Pra 305 (307) (Pi A) (Prs 14, 15) (DB). 


-S. 77 — Loss or deterioration — Short deli¬ 
very as result of loss — Section 77 applies. AIR 

1959 Madh Pra 276 (279) (Pt B) (Pr 15) (DB). 

-S. 77 — Applicability — Suit lor non-deli¬ 
very. 

Section 77, Railways Act, only applies to suits 
for loss, destruction or deterioration of goods. 
A suit (or non-delivery of the goods is not alTcct- 
ed by it. AIK 1949 Pat 268; AIR 1952 All 891, 
Foil. 1958 Jab LJ 412: 1958 MPC 281: 1958 
MPLJ 500: 1957 MPLJ (Notes) 193: ILK (1957) 
Madh Pra 504: AIR 1958 Madh Pra 314 (316) 
(Pt D) (Pr 10) (DB). 

-S. 77 — Short delivery result of loss — 

Notice — Necessity. 

Notice under Section 77 of the Railways Act is 
necessary where Ihe short delivery is the result 
of loss within the meaning of Section 77. AIR 
1949 Cal 420; AIR 1954 Bom 297, Foil.; AIR 
1924 Nag 288, Not foil. 1957 .MPLJ (Notes) 169. 

Ss. 77 and 75 (1) — “Loss, destruction'* — 
Meaning and proof indicated — AIR 1952 All 891 
(FBj and AIR 1949 All 223 and AIR 1949 Pat 
410 (FB), Dissented from. Sec Railways Act 
(9 of 1890), Section 75 (1). AIR 1956 Mad 483. 

-S. 77 — ‘Loss’ — Meaning of. 

The loss may result in any manner but so 
long as the claimant docs not receive Ihe goods 
as per Ihe Railway receipt it must bo consider¬ 
ed as loss and a notice is required. So long as 
the goods are not delivered lo him. he should 
consider it as a loss. He will be entitled to com¬ 
mence a proceeding only aflcr the issue of a 
notice under Section 77. Section 77 of the Rail¬ 
ways Act does apply to non-delivery also, when 
!| is not known what happened to the goods and 
U is not necessary for the railway company to 
establish that the goods have been lost in the 

S «vd C « a ?I be t in C n °t recoverable from any one. 

AIR 1955 NUC (Mad) 2445, 

7"®\ 77 — Applicability — Non-delivery, 

, h ur\ 77 does not apply to n more non-deli- 
VC P'i erc in a suit for compensation for goods 
not delivered to the consignee or not redelivered 
JO the plaintiff-consignor, the defendant wants 

Jifr°? P j Se 110 . rlaim on ,he Ground that the plnin- 
II had submitted his claim beyond six months, 
ik >S inc . un jnent on the defendant to prove that 
5 nd been losl ' destroyed or deteriorat¬ 
ed. AIR 1951 Mad 327 (328) (PI B) (Pr 6). 

^ S. 77 Cases of non-delivery are not Indud- 

i-P® p ' nil } meaning of Section 77 is that the 
in tK* r destruction is of the goods and that loo 
verpH • C °u rse of . the lranslt afler «Scy were deli- 
a- Lhlna*. uz 1 f arrie d- The toss or destruction is 
which as « fact occurs in the course of 


transit. It can never mean the loss of the goods 
to the owner as a result of non-delivery thereby 
including cases ol *noii-delivcrv’ within the word 
loss’. AIR 1961 Manipur 45 (48) (Pt E) (Pr 16). 

-S. 77 — Wrongful refusal -to give delivery of 

goods — Suit for compensation — Notice — 
Necessity. 


Where the consignment bore a wrong number 
due to lault oj Ihe railway authorities but there 
were no grounds lor the railway administration 
at the destination station entertaining reasonable 
doubts as to the identity of the goods or to 
their having been consigned under the railway 
receipt produced by the consignee, refusal lo 
deliver the goods lo the consignee upon produc¬ 
tion of railway receipt after the arrival of the 
goods in spite ol repeated attempts bv the con¬ 
signee to obtain delivery, cannot but be regarded 
as a wrongful refusal to deliver the goods to 
the person entitled to the delivery thereof. When 
a carrier wrongiully refuses to deliver goods to 
the person entitled to delivery thereof, he com¬ 
mits an act of conversion and in such a case, the 
rule of law that a consignee is bound to take 
delivery of the goods when the Railway admini¬ 
stration oilers to deliver them even if thev are 
in a damaged condition when thev arrived at 
the destination and that he should thereafter pro¬ 
ceed to claim such compensation as he might be 
entitled to in respect of the injury caused to 
his goods has no application. In offering to 
ucliver goods nearly four months alter their 
arrival at destination, there is unjustifiable delay 
and the consignee is entitled to refuse to take 
delivery ol goods of which there had been comer 
sion. AIR 1928 Lali 804 and AIR 1927 Lah 471 & 
AIR 1925 All 656, Relied on. Where the consign¬ 
ment was named as self' and the consignor had 
made a blank endorsement on the railway receipt 
and had forwarded to another at destination 
station to take delivery, the endorsement in favour 
of another is only for limited purpose of enabl¬ 
ing him to lake delivery and it does not establish 
the fact that the endorsee has become Ihe owner 
of the goods by purchase. In such a case a suit 
for compensation lor conversion of goods is 
maintainable by the consignor. 


The question as to when the title to the goods 
stands transferred from a seller to a buyer even 
m cases where it could be said there was ’a sale 
ol the goods, depends upon the intention of the 
parlies to be deduced from the terms of the con¬ 
tract, the conduct of the parties and the circum¬ 
stances of the case. If it was the intention of 
the railway administration lo establish that the 
consignor had become divested of his title to the 

«n°^K n ? d n tha /-.i he i ha , d Sold lhe R00cls 10 another 
and that the title had passed from the consignor 

L . ,! S ina,, \V be,U on the raihva v administra¬ 

tion to allege affirmatively these facts and to 

prove he transfer of title in the goods. Such 

nPn^nlin Cm f C ^ * ? U * 1 f ° r thc ^OVCry of COm- 
P h "' i0 *\ oss destruction or deterioration of. 
the goods, but being one lor compensation for 
conversion it need not be preceded bv a notice 
under Section 77, Railways Act, AIR I 9 *M Lah 1 
FB) and AIR 1927 Lah 471, Relied on 4 Mvi 

f285 J0 o80 IL ^7I 10 f 5 p ) ™ 1: AIR 1080 ^ 

(DB). “ ’ ( 1 ’ 2 °’ 23> **• 27 ’ 30) 
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the consignor nor the consignee are or is in a 
position to trace them either in specific or to 
some demonstrable cause such as misconduct on 
Ine part of any servants of the railway or theft, 
incendiarism, etc. A distinction ought to be 
drawn between a case where the railway being 
in possession of the goods deliberately withheld 
the goods which they may deliver it they chose 
to do so, and a case where the goods are lost 
and are no longer in their possession. Where 
the goods were unlawfully detained by the rail¬ 
way. no notice under Section 77 would be neces¬ 
sary but such notice would be necessary if the 
non delivery was not a result of such detention. 
AIR 1952 All 891 (FB) and AIR 1923 Cal 397, 
Rel. on. 


Principles of burden of proof are of relevance 
only tor deciding whether or not liability exists. 
Thcv could have no bearing on the question of 
the need or otherwise for a notice under Sec- 
lion 77. AIR 1951 Mad 327, Dissent, from. Notice 
is required to be given to the railway within a 
reasonable time in order to enable them to make 
enquiries and if possible to recover the goods. 
That also is the justification for holding that no 
notice is necessary in cases ot unlawful detention 
of the goods bv the railway because the purpose 
for which notice is required does not exist. The 
railways already have the goods in their posses¬ 
sion and, therefore, do not stand in need of any 
notice to enable them to trace them. AIR 1919 
Mad 140 and 1955 Mad \V.\ 171. Rel. on. 

Where in a suit for compensation for short 
delivery against the Railway, the report of the 
Claims Inspector disclosed that one of the bales 
consigned was found loose at the destination and 
the stitches on it appeared to have been removed 
and subsequently restitched. 

(Kid, that it was only a case where goods were 
not forthcoming and nobodv had tried to trace 
them. It was exactly in situations like this that 
notice under Section 77 was necessary with a 
view to enable the railway to trace the goods, if 
it could. 30 Mys LJ 655: ILR (1958) Mys 481: 
AIR 1959 Mys 13 (1G, 17) (PI C) (Prs 10 to 14). 


-S. 77 — Claim for non-delivery of goods 

received and not lost, destroyed or deteriorated 

— Notice is not necessary. ILR (1953) Mys 489: 
32 Mys U 74: AIR 1954 Mys 57 (57) (Pr 2). 

-S. 77 — Non delivery — “Loss” is included 

— Notice under Section 77 is necessary. Sec 
Railways Act (1890), Section 72 (old). (’52) 1952 
Nag LJ (Notes) 145. 

-S. 77 — Section (before 1901 amendment) 

was applicable even if there was complete non¬ 
delivery of goods. AIR 1901 SC 725, Foil. 28 Cul 

LT 331: ILR (1902) Cut 402: AIR 1963 Orissa 54 
(65) (PI A) (Prs 5, 8 ) (DR). 

•-S. 77 — Non-delivery of part of goods — 

Notice — Necessity. 

No notice under Section 77 is necessary in case 
of non delivery. It a part of the consignment 
is not delivered, it is prima facie a case of non¬ 
delivery irrespective ol the question whether thi 
part not delivered is a full package or is a par 
of il which, in its turn, forms a P«rl o. the Uill 
consignment. 1959 BUR 737 : 1959 Pol LR -80. 
AIR 1900 Pat 150 (151, 152) (Prs 4, 6 ). 

_S # 77 Claim based on non-delivery — 

Notice. 

Hold, on (nets that, while there could be no 
doubt that the plaintiff must serve a notice unde. 
Section 77 if he admits that the Roods have been 
lost in the circumstances of this case, it was clear 
that the plaintiff had not made an admission 


that the goods had been lost and the plaintiff hav¬ 
ing claimed on the basis of non-delivery no 
notice under Section 77 was necessary according 
to the well settled law, so far as the Patna High 
Court was concerned. AIR 1927 Pat 234 (FB) 
and AIR 1949 Pat 410 (FB), Distinguished. AIR 
1958 Pat 536 (537) (Prs 6 , 7). 

-Ss. 77 and 80 — Applicability and scope — 

Claim for non-delivery and claim for loss of goods 
— Difference. 


There is a difference between a claim on the 
basis of non-delivery and claim on the basis of 
loss ol goods. The two claims stand on different 
footing. AIR 1929 Pat 109 and AIR 1949 Pat 268, 
Rel. on. Where the claim is purely one for non¬ 
delivery the principles ol Section 80 cannot be 
made applicable so as to entitle the defendant to 
have the suit dismissed on that ground. 1958 Pat 
LR 58: ILK 37 Pal 442: AIR 1958 Pal 489 (490) 
(Pi A) (Pr 4). 

-S. 77 — Notice under — Notice relating to 

non-delivery combined with non-delivery due to 
loss or destruction — Held, sufficient compliance 
with Section 77. 

If it is the law that it is not open to a person 
to give notice until ne is certain on Ihe point 
whether il is a pure case of non-delivery or of 
non-delivery due to loss or destruction, it might 
become too late for him lo give such notice at 
all, lor Ihe knowledge might come to him much 
more than six months after the goods were 
delivered for transport. Where, therefore, a 
person combines both these notices in one notice 
given at a stage when it is not possible for him 
to decide whether it is a pure case of noi-deli¬ 
very or the other, the nolice is sufficient under 
Section 77 lo entitle him to sue for non-delivery 
due lo loss or non-delivery: AIR 1949 Pal 
410, Ref. AIR 1951 Pat 219 (223) (PI B) (Pr HJ 
(DB). 

-S. 77 — Applicability and scope — Suit for 

damage* for nondelivery of goods — Subsequent 
knowledge of existence of good* and delivery — 


Effect. 

On a strict perusal of the provisions of Sec- 
lion 77, Railways Act, no consignee can be entitl¬ 
ed to compensation for deterioration of goods 
unless he has within six months of the date of 
Ihe despatch of the goods, sent to the appropriate 
railway authorities a claim for compensation for 
Jeterioralion, that is, he cannot be granted 
iamnges for deterioration if he has merely tiled 
i claim within time for loss or destruction of 
*oods. Where, however, in a suit for damages 
‘or non delivery of goods, the first intimation 
vhich the plaintiff received that the railway 
idministrations had any knowledge of Ihe con* 
iignment or had any part of the consignment 
n its possession, was, when the written state- 
nent was filed on behalf of the Railway nine 
nonths after the suit was instituted, and it was 
inly after that, when delivery was taken that 
he plaintiff became aware of the deterioration 
if the goods: 

Held, that Ihe railway authorities could not 
ake Ihe benefit of Section 77. Held, also, Inal 
•p to the moment when the suit was instituted 
t was a suit based on non-delivery of goods in 
vhich case no nolice under Section 77 was neces- 
ary. The subsequent revelation that part w 
he consignment was still availabie dic 1 not make 
nv difference. 60 Pun LR 356: AIR 1068 Pun) 
170 (272) (PI A) (Prs 10 , 12 ) (DB). 

_S 77 — Loss — Meaning. , 

The term loss in Section 77 does not include 
ion-delivery of the goods and, therefore, in 
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suit against a Railway ad m mi >1 ration lor I he 
v'fllue of goods delivered to the administration 
to be carried by railway, when the suit is based 
upon non-delivery, of those goods, notice oi 
claim is not necessary in the manner provided bv 
Section 77. AIR 1933 Punj 184. Foil. ILR (1958) 
Puni 467: AIR 1958 Punj 149 (150) (Pi A) (I’r 4) 
(DB). 

[Overruled on another point in AIR 1 962 Punj 
262.] 

-S. 77 — Notice — Non-delivery not result of 

loss, destruction or deterioration — Suit for com¬ 
pensation — Notice under Section 77 is not neces¬ 
sary. AIR 1955 NUC (Punj) 4954 (DB). 

-S. 77 — Applicability — Suit based upon non- 

delivery of goods — Notice of claim — If neces¬ 
sary. 

Per Full Bench.— In a suit against a rail, 
way administration for the value of goods con¬ 
signed to the railway administration for carriage, 
when the suit is based upon non delivery to the 
plaintifT of those goods, notice of the claim is 
not necessary in the manner provided bv Sec- 
tion 77 of the Railways Act. The term “loss'* 
occurring in that section does not include non¬ 
delivery. 

Per Weston, C. J. — ‘‘It is of course possible 
for every consignee who has not obtained deli¬ 
very to base his suit on non-delivery. It is then 
open to the railway administration to plead and 
prove that there has been loss or destruction of 
the goods and that their liability, therefore, is 
limited by Sections 151 and 152 of the Contract 
Act. In such event the railway administration 
can avoid all liability to pay if a claim to com¬ 
pensation within six months from the date of 
delivery for carriage has not been made. If, how- 
ever, the railway administration is not able to 
establish that the non-delivery was due to loss or 
destruction of the goods then Section 77 would 
not apply 1 ’. 54 PLR 398: AIR 1953 Punj 184 
(184, 187) (PI B) (Prs I, 26, 28) (DB). 

——S. 77 — Short delivery — Notice — Propriety 
of — (Compensation — Notice). 

In the case of a suit for compensation for 
short delivery' of the goods no notice is necessary 
under Section 77, if short delivery is not the 
result of loss. AIR 1951 Punj 383 (385, 380) 
(P4 B) (Prs 17, 25). 

rrS- H Word “loss” includes case of non- 

"I'p-rf5>? ob ' iKa ' ory - A,R 

S. 77 — Loss — Meaning of — Notice is 
necessary only where non-delivery is due to loss. 

2««S n ?¥?* ion or des,ruc,i °n- AIR 1955 NUC (Raj) 
•064 (DB), 

—S. 77 — Non delivery of goods. 

The word “loss” in Section 77 does not in- 
ciude -loss to owner”. In its context, it clearly 
signifies loss by the Railway. If the cases are of 
non-delivery no notice under Section 77 was 
necessary. AIR 1955 NUC (RnJ) 312 (DB). 

6. Form and contents of notice. 

•——S- 77 (as It stood prior to amending Ac! ol 
tlo™ N otlce under - Objeel of -Construe 

, ° n . Q, . n , oll ? e — Liberal construction favoured — 
,0 no,,ce of ™«way administration 
°* P ar * consignment and also re- 
qucstlng it to lake appropriale action without de- 

Hj/ui . n0,lce ,or Pucp°sc of Section 77 

tomV"oU°" PC ”'*" 0 ° d " n “ 1 >» b ' 

J&JS*** Saclion 77 the intention of the 
legislature ’ must have been to afford only a pro. 


Svclion In the railway administration against 
Irautl and not Jo provide a moans for depriving 
the consignors oi their legitimate claims for com¬ 
pensation for the Jo.wS ol or damage caused to 
their consignments during the course of transit 
on the railways. Bearing in mind the object of 
the section a notice under S. 77 should be liberal- 
lv construed. AIR 1930 Cal 332, Ref. 

Where within ti months of booking the con¬ 
signment. the consignor brought to the notice of 
the railway administration by a letter that pari 
of the consignment had not reached the destina¬ 
tion and requested the General Manager of the 
Railway to make a search lor the goods without 
delay; 

Held, (per Majority : Sarknr. J., central that 
the letter amounts to a sufficient notice for the 
purposes of Section 77. A claim for compensa¬ 
tion must be deemed to be implied in the notice. 
The consignor must be regarded as making il 
dear that he would be holding the railway ad. 
ministration to its contractual engagement which 
necessarily involves the payment of damages for 
breach of that engagement. Therefore, not only 
the object underlying Section 77 is satisfied by 
the letter but also a claim for compensation is 
implied in that letter. 


Per Sarknr. J.. Contra The section (Sec¬ 
tion 77) requires a claim to compensation to be 
preferred. A letter asking that a search for the 
goods be made and they be delivered does not 
comply with Section 77. Such a letter is not in 
terms of the section nor docs it sene the pur¬ 
pose of the section. The letter does not amount 
to any claim against the railway administration 
by necessary implication : AIR 1947 Mad 362 and 
AIR 1954 Bom 297, Rel. on. Jetmull Bhojraj v 
Darjeeling Himalayan Railway Co., Ltd., (1963) 
Mad LJ (SC) 89: (1963) 1 Andh WR (SC) 89: 
(1963) I SCJ 505: (1963) 2 Andh LT 80: (1963) 3 
SCR 832: 1963 SCD 509: AIR 1962 SC 1879 (1881. 
1884) (Pt A) (Prs 7 f 20, 21). 

-$. 77 — Notice under — Requirements of 

— Cause of acllon of claim need not be mention 
ed. 

Section 77 only requires that the plaintiff should 
prefer a claim to the railway administration. No 
form is prescribed nor does the section require 
that the cause of action of the claim be mention¬ 
ed in the notice. Where the notice preferred a 
claim on the railway administration, and there 
was no evidence that the railway administration 
was in any manner misled by the notice or 
that if the notice had mentioned the correct num* 
ber of the railway receipts, the railway ad. 
ministration would have averted the suit bv sett¬ 
ing the claim outside Court: 

Held, that the notice under Sction 77 was 
valid in law. 1964 All WR (HC) 54. 

—S. 77 - Preferring of claim - What consli- 
tute s — One railway company sending copy ol 
notice of claim preferred to another company — 
There no preferring of claim to latter com¬ 
pany. AIR 1959 All 732 (733) (Pt C) (Pr 6). 
““S* 77 — Notice of claim — What la. 

Per i .? Sai * — Every correspondence or 

every letter of inquiry cannot be treated as a 
nohee of claim; it may not be necessay to speci¬ 
fy the exact amount claimed but there 
must be some sort of « claim. An inquiry U 
not the same thing as a claim and cannot bo 
treated ns n substitute for it. Making » rlnim 

as q |hore dlShnC \ fr ° m an enquiry, so long 

^ ik S n °i CQmra J unlca, i°n of any intention 
}° h -, d lhc r . ailway administration liable for the 
loss, it cannot amount to lodging a claim hpfmv. 
n. air 1958 i All 234 (241) (pFe) (P?9Hw£ 
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S. 77 — Form of notice. 

compensation S'p 

(PI D) (pV”™ (DiV,/'"’ 1955 A “" 1 221 12241 

hirf.\. 7 V„" d 140 ~ Person •» " b “” »»“c 

nili 1C „. Clai ? sh .°y ld .. be preferred in writing to the 
Ho,' ad min ,s tral ,on and ‘railway administra- 
H°n , .is delmed in Section 3 ( 6 ) of the Act 
in the case of a railway administered by a Gov¬ 
ernment or a Stale, means the Manager of the 
Railway and includes the Government or the 

uiaiC. 

liuler Section 140. a notice or other docu¬ 
ment required or authorised by the Act to be 
served on a railway administration may be serv- 
ed. in the case of a railway administered bv the 
Government, on the Manager. The object of the 
notice on the Manager is simply to give an op. 
port unity to the railway administration to en¬ 
quire immediately into the complaint. The claim 
ma> be preferred to subordinate olTicers also who 
are authorised to entertain it. There is nothing 
to prevent the Manager from delegating such 
power to any subordinate officer. Section 140 is 
merely an enabling section which was enacted 
to help claimants, and not to assist the railway 
administration to put up a disingenuous defence. 
II the notice is served within its terms, the rail¬ 
way has no answer. It does not matter whethei 
any individual olTicer knew about it or not. II 
is sufficient compliance with Section 77 if, in fact, 
notice has been given to the railway administra* 
lion. 

The plaintiff suspecting damage demanded open 
delivery well within the period of six months 
Irom the date of consignment by a letter address¬ 
ed to the Deputy Traffic Superintendent (Claims). 
Open delivery was given by an officer who 
at the same time assessed the damages. 
The suit for recovery of the damages was resist¬ 
ed by the Railway on the ground that there wa* 
no notice under Section 77 and even if there was, 
ii was illegal and ineffective because it was not 
given to the Deputy Commercial Manager who 
they claimed was the proper officer. The plain¬ 
tiff on the contrary alleged the Deputy Traffic 
Superintendent also had the authority to enter¬ 
tain claims and led in evidence to that effect. 
The Railway though it was easy for them to 
have placed evidence before the Court to show 
who was the proper officer and whether the auth¬ 
ority had been delegated to any other failed to 
do so. 

Held, (i) that the demand for open enquiry 
was to be treated as a claim under Section 77 
if the position that the period of limitation com¬ 
menced from the date of consignment was ac¬ 
cepted. 

(ii) that in view of the fact that the evidence 
of plaintiff’s witness stood unrebutted, and in the 
circumstances of the case, the reasonable infe¬ 
rence was that the claim had been communicated 
within the period provided by the statute to an 
officer authorised to entertain it. 

(iii) that the mere fact that a notice which was 
more in the nature of a notice under Sec- 
lion 80, Civil P. C. than a claim under Section 77 
was sent by the plaintiff subsequently to some 
other officer did not necessarily indicate that no 
other officer was authorised to entertain a claim 
under Section 77 of the Act, and did not contra- 


• ^statement of the plaintiff’s witness. AIR 
19oo i\LC (Assam) 2044 (Pt C). 

—-S. 77 — Form of notice — Money value of 
claim need not be stated — Claimant need nol 

,le in,en(ls to bring action. AIR 1955 
MC (Assam) 2044 (Pt D) (DB). 

77 — .Notice — Demand for compensation 
— Mention of. 

A notification of a claim under Section 77 must 
of necessity contain a demand for compensation 
but the exact amount of compensation claimed 
need not be mentioned. The notice of claim 
should not be construed with extreme strictness; 
nu» at the same time there must be a substantia) 
compliance with the provisions of the Act 56 
BomLR 150: AIR 1954 Bom 297 (298) (Pt A) 
l* r /)• 

S. 77 — Letter addressed to Railway admini¬ 
stration wherein, the consignor says that the con¬ 
signment has not been delivered according to con¬ 
tract between him and Railway — Consignor 
must be regarded as making it clear that he would 
be holding the Railway to its contractual 
engagement which necessarily involved payment 
ot damages for breach of that engagement — 
Not only object underlying Section 77 is satisfied 
but also a claim for compensation is implied in 
the letter. AIR 1962 SC 1879, Relied on. (1965) 
69 Cal WN 692. 

-S. 77 — Notice — Form of — Requests for 

enquiry and delivery. 

Requests for enquiry and for early delivery of 
the goods which could not be traced cannot be 
taken as notice of a claim for compensation. 

60 Cal WN 683: ILR (1957) 3 Cal 713: AIR 1950 
Cal 390 (393) (Pt F) (Pr 31) (DB). 

[Reversed in AIR 1962 SC 1879.] 

-S. 77 — All particulars except place of des¬ 
tination correctly given — Notice — If valid. 

The requirements of Section 77, as to notice are 
that a person should make his claim to the refund 
or compensation in writing within six months 
from the date of delivery of the animals or goods. 
The section requires nothing else. Any defect 
which relates to minor particulars in a notice 
would not vitiate the notice. The notice is not 
invalidated merely because the plaintiff mentions 
a wrong place of destination, when the plaintiff 
had mentioned all other particulars correctly 
namely, the number of railway receipt, the place of 
dispatch etc. Under certain circumstances, the 
notice might be vitiated due to a wrong mention 
of the place of despatch, which might prevent 
the Railway administration from making enquiry 
or from taking any further action in regard to the 
notice of a claim made by a plaintiff. Such cases 
might be exceptional ones, but, then each case 
would have to be decided upon its own facts. AIR 
1959 Madh Pra 232 and AIR 1959 Madh Pra 305 
nnd AIR 1954 Nag 342, Foil. 1961 MPLJ (Noles) 
310: 1965 Jab U 1097: ILR (1901) Madh Pra 173: 
AIR 1961 Madh Pra 220 (221, 222, 223) (PI A) 
(Prs 7, 9, 14, 16). 

-S. 77 — Civil Procedure Code (1908), Sec¬ 
tion 80 — Validity of notice — Notice 
defect which prevented Railway from Ioc»‘nR 
consignment — Notice mentioning at particulars 
correctly but mentioning erroneous place oi acs- 
Unatlon Is not vitiated. 

A notice under Section 77 of the Railways Ac 
and Section 80, Civil Procedure Code would not 
be vitiated by a defence which relates to minor 

particulars therein. Further the ,nd ^“^'' 
invalidity of a notice has got to be pleaded and 
where the defence alleges inadequacy or mvakditj 
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of a nolice under Section 77. R.iilwavs Act. and 
Section 80. Civil Procedure Code, a Court i> nol 
justified in considring the invalidity of the defect 
suo molu unless tile tacts are established. A 
notice would not be invalidated merelv because 
(he plaintiff mentions a wrong phue ot destination 
when all other particulars, namely, the number 
of Railway Receipt and Hie place «»l despatch 
have been mentioned corrertlv: 1901 MPLJ 756: 
\]R 1900 MP 303; 1901 MPLJ 203 & AIR 1934 
j\ag 342. Foil.; AIR 1949 Nag 394; AIR 1928 Cal 
697 and AIR I960 Cal 400. Rel. on. AIR 1940 
Mad 77 and AIR 1939 All 163, Not loll. 

Held, on facts that the defect did not invalidate the 
notice since there was nothing which prevented the 
Railway administration from enquiring about the 
location of the consignment. 1961 MPLJ (Notes) 
310: 1962 MPLJ 512: ILR (1901) Madh Pra 173: 
AIR 1961 Madh Pra 220 (223) (Pt A) (Prs 7, 9, 14). 

-S. 77 — Suit by members of Hindu Joint 

family carrying on business in name of their shop 

— Statutory notices given in name of shop and 
not In plaintiffs 9 name — Suit not maintainable 

— Civil P. C. (1908), Section 80. 


Where individuals carry on business in some 
name and style other than their own, they must 
bring their suit against Railway Administration in 
their own name and the statutory notices under 
Section 77 of Railways Act and Sec lion 80 of 
Civil P. C. given by them, to be valid, must also 
be in (heir own name. 

Where the plaintiffs suing the Railway Ad¬ 
ministration for damages lor non-delivery of 
goods are members of a Hindu joint family carry¬ 
ing on their business in the name of their shop, 
tile statutory notices referred to above must be 
given either by the manager of the family in his 
own name or by the plaintiffs, if the contract was 
entered into in thier names and not in the name 
in which they carry on business. When there¬ 
fore, the statutory notices are given in the name 
of the shop and not in their own names, the 
suit by them is not maintainable. AIR 1961 
SC 449. Rel. on. 19C2 MPLJ 682: 1962 Jab LJ 
869: ILR (1963) Madh Pra 926. 

' S. 77 — Notice—Validity of — Wrong number 
of Hallway receipt mentioned In notice to admini¬ 
stration — Error if falal — C. P. Code (1908). 
Section 80. 

Held on facts that what Section 77 of the Rail¬ 
ways Act and Section 80, C. P. Code required was 
that a nolice giving the particulars of the claim, 
the cause of action and the names of the parties 
ought to be issued to the Railway Administration 
concerned, so that they may have a reasonable 
opportunity of settling the claim even before fli- 
mg of the suit. Substantial compliance with the 
requirements of the sections would be enough. 
A he mere fact that a wrong number of the rail¬ 
way receipt was mentioned while all other parti¬ 
culars were correctly stated would nol affect the 
merits o| the plaintiff's claim or the question 
relating to the tenability of the suit on the ground 
^invalidity of the notice. 1954 NLJ 512; 1959 
A,R 1959 MP 232; 1959 MPLJ 605: 

nol 9 e 9 Tx MP 305 and c - R - No. 88 of 1960, Foil 
I19o0) 5 DLR All 365, Not foil. 1961 MPLJ (Notes) 


- - 77 — Wrong place of despatch mentioned 

in the notice — Notice, If Invalidated. 

undcr Section 77 of the Railways Ad 
and Section 80 of the Civil Procedure Code wrong 
L!? enll0n n toe pl ace °f despatch of certair 
L a ^l S Calcutta instead of the correct name 
as A Ghat The Railway authorities had deliver 
claim ^ 0 Packages out of the consignment and th« 
jF&nW* was onl y to respect of the remaining 


one package. The trial Courl dismissed the claim 
holding the notices to he invalid. 

Held, if there was substantial compliance with 
the provisions of Section 77 of the Railways Act 
and Section 80 of the Civil Procedure Code, the 
notice was not invalidated. The error in the 
notice nol being substantial, the same would not 
invalidate the notice. AIR 1954 Nag 342: 1954 
NLJ 512: 1939 MPLJ 603: AIR 1959 MP 305: 1959 
MPLJ 749: AIR 1959 MP 232 and AIR 1960 Cal 
400, Foil. Merelv because the applicant men¬ 
tioned a wrong place of despatch in the notice, 
the same did not in fart and could not reason¬ 
ably prevent the Railway administration from 
holding an enquiry and taking action in the 
matter of settlement of the claim, as two 
pacakges had been delivered at the place of 
destination while only one remained to be deli¬ 
vered. Making an enquiry from the place 
of destination was all that was required on the 
part of the Railway administration. AIR 1959 All 
168, Dist. 1960 MPLJ (Notes) 210. 

-S. 77 — Notice in name of firm instead of 

in names of partners — Notice not defective. AIR 

1958 Madh Pra 314 (315) (Pt C) (Pr 9) (DB). 


77 — Letters written to Administration in¬ 
forming it of non-receipt of consignment and re« 
questing it to arrange for early delivery — No 
claim for compensation made — No intimation 
that goods had been lost or destroyed — Letters 
cannot be treated as notices under Section 77. 
AIR 1961 Manipur 45 (47) (Pt C) (Pr II). 

-S. 77 — Suit against railway — That the 

consignment was booked to station B wrongly 
stated, instead of station A — Objection by defen¬ 
dant on ground that in notices under Section 80. 
Civil P. C. and S. 77. Railways Acl also which 
Court could not correct, the place mentioned was 
B — Amendment held should be allowed and that 
carelessness was nol sufficient to warrant refusal 
and that the question of the effect of the notice 
was still open lor the decision by the Court. 
1952 Nag LJ (Notes) 74. 

-S. 77 — Civil P. C. (1908), Section 80 — Suit 

against railway for non-delivery of consignment 
— Failure to state correctly name of railway sta¬ 
tion from which consignment is booked is fatal 
defect. AIR 1961 Pat 334, Rel. on. AIR 1964 Pat 
373 (374) (Pt B) (Pr 8). 

-S. 77 — Scope — Loss of consignment — 

Notice under Section 77 and under Section 80, 
C. P. Code — Place of consignment not correctly 
stated — If fatal. 


Failure to state correctly Ihe name of the rail- 
way station from which the consignment is book¬ 
ed, in the notices under Section 77 of the Rail¬ 
ways Act and Section 80 of the Code of Civil 
Procedure is a fatal defect because it affects the 
cause of action. AIR 1949 Pat 93, Rel. on. 1961 
BLJR 223: 1961 Pat LR 26: ILR 40 Pat 021: AIR 
1961 Pat 334 (336) (Pt A) (Pr 6) (DB). 

-Ss. 77, 140 — Civil P. C. (1908), O. 5, Rule 12 

and O. 41, Rr. 14 and 21 — Service of notice ol 
appeal — Respondent East Indian Railway — 
Notice sent to Chief Administrative Officer, East 
Punjab Railway instead of t 0 Manager, East 
Indian Railway — Information of notice given to 
Chief Commercial Manager, East Indian Railway. 
Banaras Cantonment — Validity. 

A notice of appeal was issued to the Chief Ad- 
mmistrotive Officer, East Punjab Railway, 
Delhi, instead of to the Manager of the respoa* 
dent, East Indian Railway. The Chief Admini¬ 
strative Officer, East Punjab Railway informed 
the Court by a letter that the notice had been w- 
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reived in his oil ice and I ha I a copy of the memo¬ 
randum of appeal should be sen! lor defending 
Ihe appeal. It was noted at the bottom of this 
letter that a copy of Ihe letter had also been sent 
to the Chief Commercial Manager. East Indian 
Railway, Banaras Cantonment. 

Held, that the piece of information vague and 
Private as it was conveyed by the Chief Admini¬ 
strative Officer, East Punjab Railway to the Chiel 
Commercial Manager. East Indian Railway, 
Banaras Cantonment did not in law amount to 
the service ot notice of appeal on him. There 
was no evidence to show that the original notice 
itself or a copy of it had been sent to the Chiel 
Commercial Manager. East Indian Railway, 
Banaras Cantonment and even if a copy of the 
notice had been sent along with the letter it 
could not amount to a service of notice on him. 

Further, there was no evidence whatsoever that 
the Chief Commercial Manager. East Indian Rail¬ 
way, Banaras Cantonment apart from dealing with 
the claim advanced under Section 77, Railways 
Act. had also then an authority to act and receive 
notice of suits or appeals on behalf of the Manger 
East Indian Railway Administration. Therefore, 
the rule of law applicable to the Chief Commer¬ 
cial Manager regarding the notice under Section 77 
read with Section 140, Railways Act cannot be ap¬ 
plicable in his favour in regard to the service ol 
uotice relating to a suit or appeal. 

That being so. the information communicated to 
the Chief Commercial Manager, East Indian 
Railway, Banaras Cantonment in the form ol a 
copy of letter sent bv the Chief Administrative 
Officer, East Punjab Railway was not equivalent 
to the service of notice of appeal on the Manager, 
East Indian Railway Administration. AIR 1956 
Pal 511 (513, 514) (Pt B) (Prs 5, 6) (DB). 

-S. 77 — Scope — Section is mandatory — 

Notice not mentioning section — Notice not bad 
— Notice under Section 80 invalid — Notice 
under Section 77. Railways Act, fulfilling require¬ 
ments of both sections — Suit cannot be thrown 
out. See Civil P. C. (19081, Section 80. AIR 
1964 Raj 41 (DB). 

7. Claim for refund of overcharges. 

.-S. 77 — ‘Overcharge’ — Meaning — Suit for 

refund of excess freight (overcharge) — Notice 
pot given — Effect. 

The word ‘overcharge' was not defined in the 
Railways Act and is to be construed in a wide 
sense. An overcharge would mean a charge 
which is more than the charge permitted by law. 
A claim for refund of overcharge was not main¬ 
tainable in the absence of a notice under Sec¬ 
tion 77 of the Railways Act. (1959) Nag LJ 
(Notes) 92. 

8. Through hooked traffic — Notice 

to one of several railways. 

See also Railways Act (1890), Ss. 80 and 140. 

•-S. 77 (as It stood prior to amending Act of 

1961 ) — Through hooked traffic — Notice undei 
Section 77 must bo given to every railway admin 
istration against whom suit is eventually liled. 
Jetmull Bhojrnj v. Darjeeling Himalayan Railway 
Co., Lid. (1963) I Mad U (SC) 89:(1963) 1 An 
VVR (SC) 89: (1963) 1 SCJ 505: (1963) 2 Andh LT 
80: (1963) 2 SCR 832: 1963 SCD 509: AIR 1962 
SC 1879 (1885) (Pt B) (Pr 22). 

-Ss. 77. 80 (before Its amendment by Act 39 of 

1961 ) _ Scope of — Goods consigned to Rail¬ 
way A fo be delivered at a place on Railway B 


— Liability for lovs — Notice under Section 77 
to be given to each railway. 

II is clear from Section 80 of the Act that onl> 
two oi the railway administrations are liable foi 
damages or compensation i.e., the railway admini¬ 
stration with which the consignor enlered inlo 
a contract lor carriage of the goods; or the rail¬ 
way over whose iines the loss occurred. The sec¬ 
tion treats each of the railway administration as 
a separate entity with separate existence and per¬ 
sonality and unless the railway system, which is 
sought to he mulcted with damages has notice of 
it, it would not be in a position to enquire inlo 
the matter. The notice issued to another railway 
administration would be of no help whatsoever in 
regard to the matter indicated in that section, and 
there is no scope for creating a fiction that ser¬ 
vice of notice on one of the Railway Administra¬ 
tions is service on all the railway administrations. 
(1959) 2 Andh \YR 403; AIR 1959 Andh Pra 594, 
Rel. on. Further. Sec. 80 is not prohibitory, hut an 
enabling section and under it no suit will lie 
against a railway company to whom goods wer* 
not entrusted, unless it to be proved that the loss 
occurred while the goods were in their custody. 
Union of India v. Eastern Match Co., AIR 1964 
Andh Pra 172 (182) (Pt D) (Prs 61, 62) (DB). 

-Ss. 77, 80 (Before its amendment in 1961). 

•- C. P. Code (1908), Ss. 79. 80 - Goods consign¬ 
ed on railway A for delivery on railway B — 
Goods destroyed by fire in godown of A — Notice 
by consignor under Section 77 to A — Consignor 
directed to contact Railway B — Further notice 
under Section 80. C. P. Code given by consignor to 
B and suit brought against B by both consignor 
and consignee — Held that there was no com¬ 
pliance with Section 80, C. P. Code — Suit also 
held bad for non-Jotnder, for no cause of action 
and dismissed — Railway A also held col estopp¬ 
ed under Seetion 115, Evidence Act. , 

Held, on facts that when the notice under Sec¬ 
tion 80, C. P. Code was given only on behall of 
the first plaintiff and the plaint was in the name 
of both the plaintiffs, the consignor and consignee 
it could not be held that Section 80. C P. Code 
was complied with. (1962) 1 Andh WR ‘SC) 69: 
(1962) 1 SCJ 115: AIR 1961 SC 1449 Rel on. (2) 
That as the goods were destroyed on radway A 
and not when on railway B, it was incumbent 
upon the plaintiffs to have sent the notice undei 
Section 80 C. P. Code, and sued the Unmn of 
India represented by the General Manager ol Rail¬ 
way A. In the instant case, the notice served 
under Section 80, C, P. Code even on behalf of the 
*sl plaintiff was served only upon the General 
Manager of Railway B. Under the circumstances, 
it must be held that the suit was not properlv 
framed, that it was not maintainable against tne 
defendant who was sued, and that as again si 
him there was no cause of iaction. (1963) 

505; (1963) 1 Mad LJ (SCI 89; (1963) 1 Andh 
(SCI 89; AIR 1962 SC 1879, Distinguished, (31 «"«• 
even though ihe objections as to the non-mam- 
lainabilitv of the suit and the absence of a <'»» 
of action against the defendantsi were rased in 
Ihe written statement the plaintiff Md not taken 
anv steps to rectify them. Further, the J 
barred by limitation on the date of apphenti 
for amendment. 

There was, therefore, no case for‘ 
application for addition of party - « 

fistic 
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which A caused or permitted the plainlilT.s to 
believe that thcv were not liable. or that the liabi- 
lilv was onlv that of the Railway B. For the 
, akc of administrative conwnicncc it might be 
that (lie claim was investigated and examined bv 
the Railway B. but that cannot have the vlTccl of 
abrogating the statutory provisions cited above. 
0 or creating an estoppel. It is well known that 
there can be no estoppel against a statute, laj 
That even on merits the plaintiff's claim was 
not sustainable as the fire which destroyed the 
goods was accidental and there was no negligence 
on pari of Railway A. AIR 1904 Andh Pra 1/2 
(183. 184, 185) (PI L) (Prs 66 !o 70) (DB). 

_Ss. 77, 80 and 140 — Service of notice on 

one Railway Administration — Sufficiency — 
Section 80 — EfYect of. 


Section 80 gives an option to the aggrieved 
party to sue either the Railway system with 
which he has entered into a contract of carriage 
or the Railway Administration over whose lines 
damages were caused to Hie goods. There is no 
scope for creating a fiction that service of notice 
on one of the Railway Administrations is service 
on all the Railway Administrations. Any Rail¬ 
way administration against whom relief is sought 
must be served with notice under Section 77 of 
the Indian Railways Act and failure to do so will 
disentitle the aggrieved party to maintain a suit 
for any of the relief mentioned in that section. 
(1959) 2 Andh \VR 403: 1959 Andh LT 817: 1LR 
(1959) Andh Pra 879: AIR 1959 Andh Pra 594 
(595, 596) (Prs 7, 11, 18) (DB). 


-S. 77 — Consignment to be carried on 4wo 

railways — Non-dellvcry — Letter requesting 
enquiry*, sent to one of railways and its copy to 
the other for information and action — Copy U 
not notice to other railway. 

Where a letter containing a request for on 
enquiry into the non-delivery of a consignment to 
be carried over railway administrations of Eastern 
Railway and North Eastern Railway, is sent to 
Easlcm Railway, a copy of the same sent to the 
North Eastern Railway for information and 
action is not a notice under Section 77 to 
the North Eastern Railway, for such a copy 
neither carries a request for an enquiry by North 
Eastern Railway nor a claim for compensation 
from that Railway. (1965) 69 Cal WN 692. 

•-S. 77 — Applicability — Consignment of 

goods lo railway In Pakistan for delivery at sta¬ 
tion on Indian Railway — Nolloe of claim — 
Necessity. 

Section 77, Railways Act, requires that before 
making a claim on account of the loss, destruc¬ 
tion or deterioration of his goods, the consignor 
roust prefer a claim in writing to the Railway 
Administration within six months from the dale 
of the delivery of the goods for carriage by rail¬ 
way. The expressions 'Railway Administration* 
and ‘Railway’ can only refer to railway systems 
earning on business within Indian Union and 
not to any foreign railway administration or 
foreign railway. 

Where the goods were consigned and delivered 
for carriage to a railway situate in Pakistan ftnd 
i G° CJ d s were delivered on a station on the 
Indian Railway. 

H«ld, that Section 77, Railways Act, was not 
applicable to carriage lo a railway situate in 
Pakistan and the goods to the forwarding railway 
ai, tliQybordcr station within the meaning of Sec- 
Railways Act and, therefore* it was not 
lo, serve any notice of the claim under 
Section 77 of the Railways Act. ’ 1960 SCJ 543; 


(1890). S. 77. Note 8 

AIR 1%0 SC 233. Disk 1901 Cal LJ 61: AIR 

1961 Cal 542 (544) (Prs 11, 13) (DB). 

-Ss. 77 and 80 — Contract of carriage — Con¬ 
signment of goods to East Bengal Railway 

belonging lo Pakistan — Delivery to be made by 

East Indian Railway belonging to Union of India 
— Con Ira c4 whether binding on latter — Claim 
for non-defivcry against latter administration — 
Liability of — Onus of proof — Evidence Act 
(1872).* Sections 106 and 114 — Contract Act 
(1872). Sections 152, 161 and 182. 

The plaintiff, an endorsee of a railway receipt 
brought a .suit lor compensation for non-delivery 
of goods against the Union of India as the owner 
of the East Indian Railway. The consignor who 
had consigned certain goods to self did not pay 
the entire freight when he booked and delivered 
the goods at the Dohazari Station on the East 
Bengal Railway in Pakistan but some freight was 
lo be paid at the destination station at the time 
of taking delivery from the E. I. Railway at the 
Ballygunge Station. 

HcJd, (i) that the contract with the East 
Bengal Railway at Dohazari was one entire con¬ 
tract for carriage of the goods tor the whole 
distance and either the Pakistan railway was 
acting as the agent of the East Indian Railway 
in making the contract or tile Pakistan Railway 
administration acted as agent for the consignor 
in making the contract with East Indian Railway 
lor carriage of the goods to the Ballygunge 
Station. It was reasonable lo presume in the 
circumstances of this case that under an arrange¬ 
ment between the East Bengal Railway and the 
East Indian Railway one railway acted as agent 
in entering into the contract of carriage and so 
the act of the one was binding on the others. 

(ii> That as two independent railways 
belonging to two different Governments were con¬ 
cerned, Section 80 of the Railways Act had no 
application. So the liability of the railway admi¬ 
nistration will be that of a bailee and Ihc con¬ 
tract of carriage was a contract of bailment. 
The law is clear that when goods have not been 
delivered at the place of destination, the plaintiff 
need not prove how the loss occurred, but the 
onus is upon the bailee to prove the circumstances 
which exonerate him from liability for loss. 

(iii) It was for the defendant to place all the 
materials before the Court and if the defendant 
failed to do so the plaintiff might ask the Court 
to presume that if produced, the materials would 
have gone against the defendant. The railway 
was under an obligation to satisfy the Court upon 
production of all relevant materials that the goods 
did not reach their hands at all and so they 
should not be made liable. The facts as to how 
the consignment was dealt with during transit 
were facts within the special knowledge of the 
railway administration and the railway was under 
a duty to disclose these facts. The fact that the 
goods were admittedly placed in charge of the 
railway and had not been returned, raised the 
presumption of negligence and it was for the 
railway to rebut the presumption. ILR (1959) 
Cal 450. 


27 Civil P C. Section 80 — Single 
notice against Union of India as representing all 
Railways — Different Railways must be treated 
as separate legal entities — Single notice under 
Section 77 against Union of India as represent- 
mg all railways is not sufficient. 69 Cal WN 1064: 
AIR 1057 Cal 202 (202) (Pt A) (P r 1). . r ~ 

—Ss. 77 aqd 80 — Notice o| claim tor loss or 
damages to (tab - Goods consigned carried 
over several railways — Separate" notice'to each 
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of Ibe Railway Administrations — Necessity — 
Seel ‘? ,, . 1 8 ® ~ K should be read with Section 77 
— Civil P. C. (o of 1908). Section 80 — Notice 
nnder Railway carriers — Need fo r t, vo notices, 
one under Railways Act and another under Civil 
*^IR 1955 Mad 151, Overruled. 

In eases ol through traffic where the goods 
consigned is carried over several railways, one 
notice to the General Manager of any one of the 
railways concerned in the route over which the 
through traffic passed would be sufficient com¬ 
pliance with Section 77 of the Railways Act. The 
section also does not lay down that such notice 
should be given to any particular railway admi¬ 
nistration such as the contracting railway or des¬ 
tination railway, etc. AIR 1955 Mad 151, Over- 
ruled. Section 77 of the Railways Act does not 
require that notice of claim for loss or damages 
should be given to every one of the General 
Managers of the different railways over which 
through traffic occurs. The section contemplates 
only one notice and such a notice could be 
given to the General Manager of any one railway. 

The question of notice under Section 80. Civil 
P. C.. has no bearing on liability of the Central 
Government in relation to the railways run by 
it and it could not govern the scope and applica¬ 
tion of Section 77 of the Railways Act. The 
amendment of Sec. 80. Civil P. C. in 1948, in¬ 
serting a special provision as to notice in case 
of railways could not have any effect on the 
question of liability of the Government which 
now owns the several railway administrations 
after amalgamation. 72 Mad LW 556: (1959) 
2 MLJ 479: 1959 Mad WN 578: ILR (1959) Mad 
939: AIR 1960 Mad 58 (60, 62) (Prs 16, 18, 19, 
20) (DB). 

-Ss. 77, 80, 140 — Goods carried over two 

Railway Administrations — Loss of goods — 
Notice to whom to be sent. 

The ‘Railway administration* under Section 77 
does not mean ‘any Railway Administration over 
which the goods are carried*. Section 77 read 
with Section 80 shows that each Railway Admini¬ 
stration is treated as a separate entity with a 
separate existence and separate juristic person¬ 
ality. It is true that the Dominion of the Gov¬ 
ernment of India now own all these Railways 
but they are none the less separate Railway 
Administrations with separate Agents and General 
Managers. 

So long as Sections 77, 80 and 140 stand as 
they are. before a Railway Administration can 
be made liable in a suit for compensation, a 
necessary statutory requirement is the service ol 
a notice on it bv the claimant. These notices 
should be sent to the principal contracting Rail¬ 
way who accepts the goods for carriage and 
whose liability cannot be questioned even though 
the loss takes place on another Railway on 
through traffic. The view that a notice to the 
Railway Administration who the claimant thought 
was directly responsible, should be considered 
sufficient when that notice had been somehow 
brought to the notice of the other Administration 
from whom the claimant seeks to claim the 

"Z isnoT sound. AIR *•'>«! 

2 MLJ 24. Dissented from. (1955) » 

67 Mad LW 1192: AIR 19oa Mad lol (153) 

[Overruled in AIR I960 Mad 58.1 

_ S 77 — Goods carried by the Railways — 
Loss of goods in transit - Notice to one of the 
Railways - Correspondence between the two 
Railways regarding loss — Claim against tn 


(1890), S. 77, Note 8 

second Railway — Absence of notice as prescrlb- 
c d to such Railway — Effect. 

The object and intention of Section 77 of the 
Railways Act is merely to put the railway on 
notKc so that time may be made available to the 
railway 1 ° investigate such claims and meet them 
out of Court wherever possible. It is to prevent 
dishonest claims for loss when owing lo delay 
be impossible lo trace the transaction 
and is intended as a weapon of defence against 
Iraud not as a means to enable the Railway auth- 

«» r, lics to deprive the customers of their iust 
dues. 

There is sufficient compliance with Section 77 
if notice had been received by the Railway and 
the method by which it is received is a matter 
which is ol comparative unimportance and a 
deviation from the methods prescribed in the 
section will be only an irregularity. 

Where goods have been carried bv the M. & 
S. M. Railway and B. B. and C. I. Railway and 
there was a loss in the transit and the loss was 
due to the misconduct of the employees of the 
B. B. and C. I. Railway and, therefore, of the 
administration, and notice was given of this loss 
to the M. & S. M. Railway who went into cor¬ 
respondence with the B. B. and C. I. Railway 
long before the expiry of the six months period 
prescribed under Section 77 of the Act. 

Held, that Section 77 of the Act had been com 
plied with and that the B. B. and C. I. Railway 
is liable for the loss. 65 Mad LW 133: 1952 Mad 
WN 138: (1952) 2 Mad U 24: AIR 1952 Mad 
795 (797) (Pr 5). 

-S. 77 (as it stood prior to amending Act 

39 of 1961) — Object of notice — Notice to be 
liberally construed — Through booked traffic — 
Notice lo one administration and copy to another 

— Notice clearly bringing forth ednim against 
both railways — Notice valid even lo railway lo 
which copy alone was sent. 

In enacting Section 77, the intention of the 
legislature must have been to afford only a pro¬ 
tection to the railway administration against fraud 
and not to provide a means for depriving the 
consignors of their legitimate claims for compen¬ 
sation for the loss of or damage caused to their 
consignments during the course of transit on the 
railway. Hence, a notice under Section 77 should 
be liberally construed. 

,Where the plaintiff, who had consigned goods 
to North Eastern Railway for delivery at a station 
in South Eastern Railway, served a notice of 
claim of damages for short delivery on the South 
Eastern Railway and sent a copy of it to North 
Eastern Railway, and the contents of the notice 
clearly brought forth a claim against both the 
railway administrations. 

Held, that there was valid notice in law under 
Section 77 against North Eastern Railway also: 
AIR 1956 Orissa 29 and AIR 1931 Cal 585, Hew 
no longer good law; AIR 1962 SC 1879, Applied. 
29 Cut LT 106: AIR 1963 Orissa 56 (57) (Prs Is 
9). 

_S. 77 (before amendment by Act 39 of 1961) 

— To what railway, notice should be #"' cn 
Copy of notice given to railway concerned for 
necessary action” — If valid noilce. 

Where the consignment was booked at a s J al |?° 
on the Southern Railway and the loss of jh 
consignment took place also at a slabo ". .. 
Railway, the notice under Section 77 should be 

sent to that Railway and not 
way (now South Eastern Rail* > " “ c " A 
station of destination is situated “ a 
under Section 77 was given to the Eastern Kan- 
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way while a copy of that nolice was sen I to Ihe 
Southern Railway for favour of necessary action, 
there was a valid notice to the Southern Railway. 
The words“for favour of necessary action" would 
ordinarily mean that a claim was made against 
the Southern Railway also. AIR !9f>! Cal a80. 
Distinguished. 28 Cut LT 331: ILK (1962) Cut 
402: AIR 1963 Orissa 34 (33) (Ft A) (Prs 5, 8) 

(DR). 

- Ss. 77, 81) — Through booked goods — 

Damage to — Notice of claim — Notice to one 
railway administration concerned is not sufficient 
to constitute notice to other railway administra¬ 
tion. AIR I960 Orissa 134 (156, 157) (Prs 6. 7). 

-Ss. 77 and 80 — Goods hooked hv Western 

Railway for delivery at a station on North 
Eastern Railway — Notice under Section 77 issu. 
ed to latter Railway — No proof that loss or 
damage took place within jurisdiction n| North 
Eastern Railway — Decree lor damage* cannot 
be granted against Union of India as owner of 
that Railway. AIR 1919 Pat 329 and S. A. 
No. 1670 ol 1954, dated 22-1-1959 tPali and S. A. 
No. 551 of 1957. dated 16-7-19G2 (Pali. Rel. on. 
AIR 1904 Pat 383 (384) (Pr 3) (DB). 

-Ss. 77 and 140 — Through traffic — Notice 

to General Manager of one of the Railway admi¬ 
nistration Is sufficient. 

One notice under Section 77 to a General 
Manager of one Government railway concerned 
in the route over which through traffic passed 
will be sufficient because all the railways over 
which the traffic passed, arc owned hv the 
Central Government. In the absence of anv 
specific enactment cither in Section 77 or in Sec¬ 
tion 140, indicating the particular Gene¬ 
ral Manager lo whom notice ought to be 
given in a case of through traffic carried over 
more than one zonal unit of the Government 
railways notice to any one such General Manager 
is sufficient compliance with provisions of Sec- 
tion 77. AIR 1960 Mad 58. Foil; AIR 1956 Orissa 
29, Dissented from. 64 Pun] LR 425: ILR (1962) 
2 Pun] 451: 1962 Cur U 189: AIR 1963 Pun] 
224 (224) (PI A) (Pr 5) (DB). 

9. Notice lo whom to be sen!. 

"— 77 — Notice — Service of — Whom to 
be sent. 

Per Desai, J — Though the East Indian Rail¬ 
way and the Oudh and Tirhut Railway are since 
1 st January, 1943. owned by Government, thev 
are two distinct Railway administrations and 
giving nolice of a claim to one will not dis* 
pensc with giving a notice of it to the other 
" !he ?-‘ her £ ultimately found liable lo pay 
compensation. Preferring a claim to the Govern¬ 
ment may satisfy the requirement of Section 77 
anniKo 0 ^ efernn S a claim to the manager of 

Et.S'S Bn "> 669 „nd AIR 1950 

*** 85 and AIR 1931 Cal 585. Rel. on. 

a ~ J NoUce undcr Section 77 is not 

fact .1,1 " p J rc « de P t 10 "'0 filing of a suit. In 
section* 0 Tk° rd noba ‘ ,s not Uscd °l »H in the 
certain' Th ° l .‘ Se ,°! lhc word ‘ no,ice ’ imports a 
if nnv ."T* ° f fo ™ n,i, V. Further the notice. 
butm’ i„ bo R, Y. en 15 » notice of the suit 

cond^on nr C °- ° f - ‘ hc claim ’ 11 is no » « 
railwav jL w m “ ,nla, nability of the suit. The 

FurthJr «n.? ,niSlrn l° n can ’ lb c»*fore. waive it. 
claimant "h-®* i C r nn bc P referred in writing bv the 

‘on his hpSSff 11 • < i nn be Riven b >' nnvone 
corned L° , the ra,hvay nd ministrotion. con- 

foS, seeJ, t« t h0l ^ P . U ? 0SC ,°l Scc,ion ”• ,bere ‘ 
brouRht h^Jp , b JL ha ‘ k .V owled R e of ,h e claim is 
period of*?* ™ It r0 ' lway company within a 

® TtaVSi. K!? by ,he pl “ inliir ™ ! ” m0 


Held, on the facts that the knowledge of Ihe- 
claim was brought home to the Oudh and Trihut 
Railway indirectly through the East Indian Rail¬ 
way. and the knowledge of non-delivery an of 
l>ss was brought home to the Oudh and Tirhut 
Railway directly by the plaintiff himself. The 
Oudh and Tirhut Railway were informed of it 
within time. AIR 1958 All 234 (241, 248) (Pt D)« 
(Prs 8, 38) (DB). 

- S. 77 — Notice under, when to be given — 

Construction of Moss’ and ‘compensallon for loss’. 

The language of Section 77 of the Railways Act 
l9 ol 18901 is clear and admits of no doubt that 
the notice contemplated under this section should 
be given within six months from the dale of the- 
delivery of the goods for carriage bv Railways- 
and not within six months from the date of the 
delivery to the consignee, for there may not be 
anv delivery at all; the goods might have beem 
lost in transit. Entrustment of the goods is on a. 
known date, while it could not be said so of the 
delivery of goods to the consignee. The object 
of a notice to the Railway is that the Railway 
authorities should be apprised of the loss or 
damage promptly in order to enable them to* 
enquire and investigate into the matter quickly 
before it becomes too late to get any clue with 
regard to the loss or damage. It is wrong to 
compute the period of six months from the date 
"hen the goods were actually delivered lo the 
plaintiff. The word "loss" in its general sense- 
means deprivation, damage or detriment. The- 
trend of decisions of all the Courts in India andi 
the weight of authority is in favour of the view- 
that there is no warrant for giving a restricted' 
interpretation to the word Moss’ in Section 77 ok 
the Act. Loss would include loss to the owner 
on account of non-delivery or misdelivery as well. 

The words ‘compensation for loss’ have to be- 
given their plain and natural meaning. The words, 
imply that Ihe claimant would be entitled to com¬ 
pensation for the loss sustained by him, whe¬ 
ther such loss is occasioned by non-deliverv on. 
account of the tortious conduct of the Railway 
whether the cause of action is founded on con- 
tract or on tort. On a true construction of Sec¬ 
tion 1 7, loss means loss to the owner 
by whatever means. There is no warrant for 
making a distinction between a claim for com¬ 
pensation on account of loss of goods bv a Rail- 
wav Company and a claim for compensation on- 
the cround of non delivery or misdelivery 

On the facts of the instant case held: the 
plaintiffs suit has to be dismissed for want ofi 
notice under Section 77 of the Railways Act 

*^iK dh D WR 610: 1958 Andh LT 376: ILR- 
(1958) Andh Pra 323: AIR 1958 Andh Pra 475. 
(476 to 478) (Prs 6, 11, 14) (DB). 

haTto be’ sent! M ° “ PerS ° n '° whom “ oU **“ 

Inder Section 140, a notice or other document 
i«,uir cd or authorised by the Act to be served! 
on a railway administration may be served in 

<rnm? n S f ^ ^ministered by the Go“ 

irnmcnt on the Manager. The object of the 
notice on the Manager is simply to give an on- 

auin^immJr i ! he - rai, "' ay administration to en- 
n,„v 1 ™ med,n ' el >- «nlo the complaint. The claim, 
may be preferred to subordinate officers also- 
who are authorised to entertain it. 

I here is nothing to prevent the Manager fronv 

rn 0W f r ,0 my subord >natc officer. 

was enajfed toT.u y i^ en . ablinR section which 
Ik- *?. acted '° fielp claimants, and not to assist 
the railway administration to put up a disineenn 

te u 4nfS* cei „? f the k noUcc * SR. 

terms, the railway has no answer. IC does noli 
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knew 


niMUer whether any individual officer . 

aboul it not. Ii is sufficient compliance with 
v.erhon ii il in fact, notice has been given to 
the railway administration. 

A demand lor open delivery has to be treated 
as a claim under Section 77 if the position that the 
period of limitation commenced from the dale of 
consignment is accepted. 

The mere fact that a notice more in the nature 
ot a notice under Sec. 80. Civil P. C., than a 
claim under Section 77 is sent by the plaintiff sub¬ 
sequently to some other officer would not neces¬ 
sarily indicate that no other officer was auth¬ 
orised to entertain a claim under Section 77 of 
the Act. ILR (1955) 7 Assam 261: AIR 1955 
Assam 221 (224, 225) (Pt C) (Prs 7. 8 . 9) (DR). 
-S. 77 — Service of notice on Chief Commer¬ 
cial Superintendent is not preferment of claim. 

Notice under Section 77 lias to be served on 
the General Manager of the Railway concerned 
unless an officer subordinate to him is held out 
as the proper authority to whom such notices 
are to lie addressed. 

A notice on the Chief Commercial Superinten¬ 
dent, however, does not amount to the preferment 
of a claim to the Railway administration. 55 Cal 
WN 662; 60 Cal WN 985; 65 Cal WN 876. Rel. on. 
(1965) 69 Cal WN 692. 

-Ss. 77 and 140 — Notice — Service of — 

Notification by Agent of Bengal Nagpur Railway 
authorising claims officer lo receive notice — 
Force of, after taking over of railway by Govern¬ 
ment — Notice on claims officer — Validity. 

The General Manager can authorise a subordi¬ 
nate officer to receive notices under Section 77 ol 
the Indian Railways Act. Go Cal WN 438, Rel. 
on. 

A notification issued by the Agent of the Bengal 
Nagpur Railway investing the Claims Officer with 
authority to receive notices under Sections 77 and 
140, Railways Act, is continuing as an effective 
and valid notification with the tacit approval of 
the General Manager after that Railway was 
taken over by the Government inasmuch as the 
notification was not withdrawn or cancelled. 
The mere fart that the Government has taken 
over the administration ot the railway does not 
mean that every office procedure prevalent dur¬ 
ing the time of the administration of that rail¬ 
way by the Railway company was upset or that 
•officers who were duly invested with some parti¬ 
cular powers were automatically divested of those 
powers. Such investiture ot power, once lawfully 
made, does not automatically cease to exist with 
ihe assumption of the administration of the rail¬ 
way by the Government, but continues until the 
power is expressly cancelled or withdrawn. Con- 
sequentlv a notice served on the claims officer 
in pursuance of this notification is good and valid. 
(1958) 1 Cal LJ 13tt: 63 Cal WN 681: ILR (1969) 
2 Cal 242: AIR 1959 Cal 215 (217, 219) (Pt A) 
(Prs 15. 32. 33) (DB). 

_§. 77 _ Notice served on Chief Commercial 

Manager, if sufficient. , . 

Notice under Section 77 is required to M serv¬ 
ed on the Manager of the Railway in the case 
of Railways which are administered by, the Gov- 
eminent. Notice of a claim under Section 77 o 
SS Act served upon the Chief Commercial 
Manager is not a sulVicient compliance with the 
section *? 1 AIR 1951 Cal 512 Foil ; AIR 1930 
•)•>■> and MR 1945 Cal 412. Not followed. 59 
WN 1064: ILR (1957) 2 Ca | ®*® ! A,R 19,>7 
202 (203, 204) (PI B) ( Pps 

Ss 77 and 140 — Notice to Chief Commcr- 
^MaoaVr - Validity - Waiver - Effect - 


Cal 

Cal 

Cal 


(Civil P. C. (1998). Section 80) — (Evidence Act 
(1872). Section 115). 

A notice of < laim on the Chief Commercial 
Manager does not amount to the preferment of 
a claim to the railway administration. But where 
die Chief Commercial Superintendent in reply to 
the notice ret used to entertain the claim on the 
ground that there was no negligence or miscon¬ 
duct on the part of the railway or ils servants 
but be did not sav that no claim could be enter¬ 
tained until and unless notice as required under 
Section 77 has been served. 

Held, that it amounted to waiver by the Chief 
Commercial Superintendent of the protection of 
Section 77 and as he was dealing with the claim 
for compensation as an agent of the railway ad¬ 
ministration—which term included the defendant 
—the Union of India, the waiver by the Chief 
Commercial Superintendent amounted, in law. to 
waiver bv the Union of India. 60 Cal WN 985: 
98 Cal LJ 31: AIR 1957 Cal 17 (17) (Prs 8 to 10) 
(DB). 

-S. 77 — ‘Manager’ — Government administer¬ 
ing railways — Officer designated as ‘General 
Manager* is manager within meaning of Section 3 
(6) and 77 of Act — Requirements of Section 77 
are satisfied if claim is preferred to any person 
authorised by Manager to receive the claim on 
his behalf — Sending of claim to Chief Commer¬ 
cial Manager is sufficient, if it is established that 
he was duly authorised bv the manager to receive 
claims on his behalf. See Railways Act (1890), 
Section 3 (6L (1957) 61 Cal WN 433: ILR (1957) 
3 Cal 426. 

-Ss. 77 and 140 — Chief Commercial Manager 

authorised by Manager to receive claims — Claim 
sent to Chief Commercial Manager by registered 
post — If duly served. 

Whore the Chief Commercial Manager was 
authorised by the Manager to receive claims under 
Section 77 and the claim was sent lo the Chief 
Commercial Manager by duly prepaid registered 
post and the letter was duly delivered to and 
received by the Chief Commercial Manager, the 
claim is duly served upon the Chief Commercial 
Manager in one of the modes prescribed bv Sec¬ 
tion 140. Service on the Chief Commercial 
Manager is service on the Manager as rontomplnt- 
bv Section 140. (1957) 61 Cal WN 433: ILR 

(1957) 3 Cnl 426. 

-S. 77 — Allegation that particular official was 

authorised by manager to receive claim — Duly 

to prove. ' . 

Where it is contended that a particular 
official lias authority from Ihe Manager to receive 
a claim, such authority musl be proved. In the 
absence of such proof it is not sufficient to send 
the claim to an official such as the Traffic 
Manager or the Goods Superintendent or the 
Traffic Superintendent, or the Claims Superinten¬ 
dent. Authority must he proved from the rele¬ 
vant facts and the notification, if any. in force 
at the relevant point of time. Further, authority 
must he proved as a matter of fact in each case. 
(1957) 61 Cal WN 433: ILR (1957) 3 Cal 426. 

-S. 77 — Claim against Railway for injury *° 

goods — Notice to whom to be sent — (Limita¬ 
tion Act (1908), Article 30). . 

The notice under Section n. Railways Act sen- 
ed upon the Chief Commercial Manager instead 
of on the General Manager is good service, as 
claims against the Railway are dealt with by 
that officer. Hence service of the notice ol claun 
upon him musl be taken to be substantial com¬ 
pliance with the requirements of law. The nolue 
under Section 77 is not-as distinguished from 
the other statutory notice under Section 80, Uul 
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on Chief 

llie p'-rsuii 
ailwiiv. it 
p:i r'ncuhir 
ti\ the Chief' 
n| the General 
;i compliance with Use 
Seel tuns 77 and MO. 
Cal ;>41 (342) (Pi B) 


p q —a condition precedent to the institution « t 
the suit. 59 Cal WN 278: 95 Cal LJ 111): AIR 
1955 Cal 448 (450) (Pt B) (Pr 8 ) (DB). 

-Ss. 77 and 140 — Notice of claim served on 

Chief Commercial Manager of East Indian Rail¬ 
way — Validity. 

A notice of claim for short deliverv served on 
the Chief Commercial Manager oj the East Indian 
Railway is sufficient c ■•mphaiKv with the provi¬ 
sions of Sections 77 ami 14u o; the RaiSwavs Act. 

86 C U 308: AIR 1952 Cal 443 (445) (Pi A) 

(Pr 20). 

-Ss. 77 and 14U — Notice served 

Transportation Manager — Sufficiency. 

The Manager ol ttic* railway mean, 
who is in inanagcinuil of the entire s 
docs not mean the Manager ol ;m> 
department. Service nt noth t. 

Transportation Manager instead 
Manager is not. (hemmv. 
mandatory provision' «»; 

Railways Act. AIR 1952 
(Pr 5). 

-Ss. 77, 140 — Railway administered by Gov¬ 
ernment — Notice to .Manager means notice lo 
General Manager or Agent and Lot Chief Com¬ 
mercial Manager. 

In the case of n Railway administered bv the 
Government, as notice has to be given to the 
Manager of the Railway and that term, means not 
any sectional or departmental Manager like Un- 
Chief Commercial Manager, but the Principal or 
General Manager who is in over all charge ui the 
Railway administration concerned. The General 
Manager can override the views of sectional offi* 
cers and he can compromise or allow or resist 
any claim. A notice of claim under Section 77 
sent to the Chief Commercial Manager of a Rail¬ 
way administered by Government is not, there¬ 
fore. a proper notice under Section 140 and does 
not conler jurisdiction on the Court, only because 
a subordinate office of the Railway is within the 
Court's territorial jurisdiclion: 28 C\YN 438 and 
unrcporlcd decision in Civ. Revn. No. 1353 of 
1947, Rel. on. 55 Cal WN 662: AIR 1951 Cal 512 
(513) (Prs 6 , 7) (DB). 

Ss. 77 and 140 — Notice of claim received 
and acknowledged by Chief Commercial Manager 
of East Indian Railway — Claim dealt by him on 
basis that Section 77 had been satisfied — No 
evidence that General Manager was nl the head 
of affairs of that Railway — Notice lo Chief 
Commercial Manager is sufficient. (1950) 86 Cal 
LJ 308 (313). 

" Ss. 77 and 140 — Claim for damages caused 
to consignment of goods — Notice of claim issu¬ 
ed to Chief Commercial Superintendent — Chief 
Commercial Superintendent held out and acting 
«s delegate ol the Manager of the Railway for 
receipt and disposal of claims under Section 77 
Plaintiff is not liable lo be non-suited on the 
ground ot non-compliance with Sections 77 and 
ISl AIR 1960 Kcr 257; AIR 1922 Mad 362; AIR 
1926 Lah 2a3; AIR 1949 Pal 317. Rel. on.—Travan- 
core Railways A ci (22 of 1115), Sections 27 and 
70. ILR (1964) 1 Ke r 355. 

n 77, 140 — Notice — Mode of service—Scc- 
^ , n °l exhaustive — Claim for compensa- 
»on rnufcr Mellon 77 _ Notice served on Chicl 
commercial Superintendent - Valid. See Rail 
ways (9 0 f 1890), Section 140. AIR 1060 Ker 

5L r» Civil £ C - Sections 20 . 79. 80 - 
? nch,n * destination - Suit foi 
tat rm ! ~ Suit is t0 be filed against Cen. 
werp hAnf 11 ? 6 ? 1 — Court at place where goods 
re booked has jurisdiction to entertain suit. 


See Civil r. C. ( 190 Si. Section 20. AIR I960 Ker 
257. 

-S. “7 — Notice si-rvc<l on Chief Commercial 

Superintendent under Section 77. Railways Act 
cannot be treated as notice under Section 80. Civil 
P. C.. on General Manager of Railways. AIR 

i960 Kcr 135 (136) (Pt A) (Pr 5) (DB). 

-S. 77 — Notice — Validity — Notice under* 

must be in writing and should be addressed to 
manager or authorised agent — Provision I* 
mandatary and its non-cninpliance is fatal. 

Held, that under Section 77 *■! the Act it waa 
nece-<arv that the claim should be preferred bv 
11 n.otKv m writing to the Riiiiwav Admir.istra 
in r. wiShhi si\ months lr.-m ;iu* date of the 
deliverv <-f the goods. I ink r Scclscii 140 the 
dice could be served on Hi.- Railway Aiiiiiinislm 
lion liv <lelivcring She notice lo the manag r «»? 
agent 
ing it bv 
implicit : 
writing, 
lory. A 
< omplii .1 

ed. AIR 


« r bv leaving it at h:\ oiliie or by forward- 
post lo the manager or agent*. It wa> 
’l that .section th:;l the notice must be in 
The notice under Svcli »a 77 was inanda 
tiie mamlaUirv iv^uiicment was not 
with, the .suit v.\;> liable to be dismiss 
i'*3U Nag 14!, Fo:.; AIR 1955 Assam 221 
and C. R. No. 290,57. dated 22-9*58 (1958 MPLJ 
Notes It*:*. Dist. 1962 .MPLJ (Notes) 192. 

Ss. 7 4 and 80 — Notice to whom lo be giveu. 
A notice under Section 77 must be separately 
given to each railway administration impleaded 
as a de.endaut under Section Su of the Act. This 
is because each railway administration is to be 
treated as a separate entity with separate exist¬ 
ence and personality tor the purpose of a suit 
under Section 80. AIR 1950 Nag s;>. Foil. Where 
in answer tu lo the notice of claim given to the ad¬ 
ministration ot the S. S. Light Railway on which 
the goods were booked, the railway administration 
wrote to say that since the destination station lay 
on the C«. I. P. Railway, the matter may be re’ 
ferred to the G. I. P. Railway administration foi 
disposal ol the claim, the reply cannot be regard¬ 
ed as a communication authorising retrospective¬ 
ly the G. I. P. Railway administration to receive 
notices under Section 77 on behalf of the S. S 
Light Railway so that certain earlier communica¬ 
tions made to that administration could be treat, 
ed as notices of claim served on the S. S. Light 
iVJ* , 10 * 8 N®R 17. listing. 1959 MPC 
2 ? 1 * 19 * 9 '*? LJ 701: »960 Jab U 985: AIR I960 
Madh Pro 276 (279) (Pt D) (Pre 16, 17) (DB). 

S. 77 — Notice — Service of — Railway 
■ware of plain HR's cJalm — Effect, 
ll.e notice under Section 77 was addressed lo 
The Manager o| both the railways" and a copy 
was sent to the Superintendent of Claims, of the 

di'd , Bom t >a >'- Th °u«h the plaintill 

did not tile the acknowledgments addressed lo tho 

managers of the two railways, there was a postal 
acknowledgment, dated 21st June, 1950. on re 
cord which was signed by the Chier Traflie 
Manager. G. I. P. Railway, Bombay. The corres¬ 
pondence on record showed that the railway auth 
ontics were fully aware of the plaintiff?claun 
Moreover, the Suprintcndcnt of Claims. G 1 p' 
Railway, Bombay, who was the officer deDuled 
by the General Manager to deal with such claims 
actually received a copy of the notice. 

, Hc,< J; *J ? n 1 8 notice which substantially mmnli 
ed with Section 77 was a valid mS? In this 

n^ntUTPs^c sT«; m and ^ n « l?^ S a sussed 1 W *ho- 

tly correspondence ““record at 

t ss. tsn&i j-o-ssa 
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'UPLJ 749: 1959 MFC 3(58: 1959 J;ib L.J 718: AIR 
1959 Madh Fra 232 (233) (Ft R) (Pr 0) (DR). 

S. 77 — Service ol notice — Suit against Hail 
•way — Notice addressed to Union of India — 
Validity and sutTiciencv. See C. F. Code (1908), 
Sec. 79. AIR 1959 Madh Fra 232 (232) (DR). 

-S. 77 — Notice to Superintendent of Claims 

— Validity. 

A notice under Section 77, must go either to 
<he Agent or to the General Manager. A notice 
to the Superintendent ol Claims will not be valid 
within the meaning of Section 77 of the Act. 
1959 MPLJ (Notes) 26. 

-S. 77 — Service of notice — Assessment ol 

damages by officer of Railway Administration —■ 
Notice can be interred — ‘Railway Administra¬ 
tion includes competent officer. 1958 MPU 
(Notes) 167. 

-Ss. 77 and 140 — Notice to General Traffic 

manager — Validity. 

The fact that notice was given bv the railwai 
administration to the consignors that details ol 
■claims must he sent forthwith to the General 
Traffic Manager. Bombay, coupled with the fact 
that he received and dealt with time in his office 
through the Superintendent of Claims, to whom 
they are passed on, even il received by the Mana¬ 
ger, is sufficient to lead to an inference that he 
was authorised,. either by the Manager or the 
Railway Administration, to receive notices undci 
“Section 77. 1957 Jab LJ 550: (1957) MPL.I 294* 

1958 MFC 459: 1LR (1957) Madh Fra 253: AIR 
1957 Madh Fra 114 (117, 118) (Ft H) (Fr 13) 
<DB). 

-S. 77 — Notice — Due compliance — Notice 

has to be sent, according to amended law, to 
“General Manager o| the Railway” — Notice by 
iposl on 17-6-1948 and served on Secretary. Cen¬ 
tral Government, is not due compliance with re¬ 
quirement of the section. AIR 1953 Nag 300 (301) 
4Ft A) (Pr 3). 

-S. 77 — Notice to whom to be sent — 

Notice to one administration not sufficient against 
another — Object of notice. 

Each Railway Administration is a separate en¬ 
tity and a different legal person capable of suing 
■and being sued independently. Notice against 
the one Railway administration of the claim ol 
the plaintiff is not therefore sufficient compliance 
•of the provisions of Section 77 to constitute a 
<iotice against the other Railway administration. 

There is no form for a notice under Section 7? 
and the writing in any form need not be styled 
as such a notice. The intention behind the pro 
visions of the section is that the particular rail¬ 
way administration must be aware of the claim 
of the plaintiff so that they may avail of the op¬ 
portunity of settling up the claim. What is essen 
tial for compliance with the section is that il 
must be preferred in writing by the plaintiff or 
.on his behalf, and further, he must lay his claim 
as against the particular railway administration 
whom he is suing lor obtaining a decree on the 

basis of the liability. . , , . 

Thus where, the plaintiff, who had consigned 
goods from the station P. on E. I. Kly. (° 
be delivered at the Station S. on B N. Rl>- 
sent a notice of claim for damages to the Claims 
Officer, R. N. Rly. and a copy to 
Manager, E. L Rly. 

Held, that the claim as against 
•never brought to the notice oi the 


the General 


E.L 

said 


Rly was 
adminis 


trillion in any form as cpntemplaled under Sec- 
lion 77 and the section was not complied with 
i Van“£. I R*y. AIR ‘931 C«1 585; 26 Don, 
■309. Rel. on.; AIR 1928 Lnh “38. D.sting. 

1950 Orlssn 29 (30, 31) (Prs 4, /) (DB). 


Alo 


—-S. 77 —- Notice sent to Chief Administrative 
Officer of East Punjab Railway instead of Secre¬ 
tary. Government of India, in charge of Railways 

— Subsequent amendment of Section 80, Civil 
F. C. requiring notice to be sent to General 
Manager of Railway — Chief Administrative Offi. 
cer designated General Manager — Chief Adminis¬ 
trative Officer, as General Manager taking cogni¬ 
zance ol notice — lie cannot afterwards con¬ 
tend that notice **as not proper. AIR 1955 Pcpsu 
51 (54 to 57) (Ft A) (Frs 7, 9) (DB). 

-Ss. 77 and 140 — Notice of claim addressed 

to Chief Commercial Superintendent Western 
Railway — In reply letter to notice. Superinten¬ 
dent asking claimant to send original beejak with, 
out prejudice to enable him to settle claim -» 
Beejak sent but no reply was received in spite ol 
several reminders — Suit for compensation — 
Plaintiff alleging that Chief Commercial Superin¬ 
tendent was the proper officer to deal with such 
notice — Allegation not denied by Railway in its 
written statement — Allegation must be taken 
to be admitted — There is sufficient compliance 
with Sections 77 and 140 and notice is not in¬ 
valid — AIR 1947 Rom 1G9, 26 Rom 669 and AIR 
1945 Cal 412, Rel. on., AIR 1948 Nag 17. Not foil. 

— Civil F. C. (1908), Order 6. (1956 ) 9 Sau LR 
86 . 

10. “Six months/’ 

-S. 77 — Object of — Claim preferred to Rail¬ 
way Administration — Meaning — Claim must 
reach within six monlhs and not merely be post¬ 
ed within that period — (Words and Phrases — 
'Prefer*). 

Clearly the Legislature intended that unless the 
Railway becomes aware of the claim within six 
months it should not be made liable to pay the 
compensation. The utility of a claim lies in its 
being received by the railway administration and 
not in its being merely posted by the claimant. 
The expression ‘preferred in writing to the rail¬ 
way administration* therefore means that the 
written claim has reached the railway administra* 
lion and not merely that the claim was posted, 
sent or dispatched within six months. AIR 1926 
All 214. Rel. on; AIR 1957 MP 114, Dissented 
from. 1961 All WR (HC) 763: 1961 All LJ 983. 

-S. 77 — -Dale of the delivery’ — Meaning 

Per Desai, J.Tiie words ‘from the date of 
the delivery of the animals or goods for carnage 
bv railway* in Section 77 means iron, the date 
of delivery to the railway and not from the date 
Ot the delivery by the railway of the goods. The 
words ‘for carriage by railway’ govern the xvoni 
‘delivery* and cannot govern the words animal* 
or goods*. AIR 1955 Assam 221, Dissented from, 
AIR 1958 All 234 (242) (PI F) (Pr 10) (DB). 

-77 — “Six months” — Computation. 

It is doubtful whether the period of six months 
should be calculated from the date on which tne 
goods were delivered to the consignee or his re« 
presen (alive or from the date on which the good 
were originally consigned to the Railway, ine 
words “for carriage by railway* may be read as 
qualifying fhe term “goods’ only, and not in 
date oi delivery of the goods. 1 would be roor# 
reasonable to hold that the period of Innt'Uon 
should be counted from the day when the gooaJ 
were to be delivered or delivered to the consiRne^ 
or his representative, and not from the date 
the goods were originally consigned. 

If the latter view is adopted, it » obvious that 
the claim under S. 77, Railways Act, will > ld ' e ‘ 
he in many cases a vague and speculative claim 
and must a fortiori include a claim for open 
delivery in case the goods are suspected to hav 


of. 
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been lost or damaged in transit. iThe Court, how¬ 
ever, adopted the latter view for the purpose of 
this easel. ILR (1955) 7 Assam 261: AIR 1955 
Assam 221 (224) (Pt A) (Pr 7) (DB). 

-S. 77 — “Six months”. 

It is doubtful whether the period of six months 
should be calculated from the date on which the 
goods were delivered to the consignee or his re¬ 
presentative or from the date on which the goods 
were originally consigned to the Railway. The 
words ‘tor carriage by railway*' may be read as 
qualifying the term “goods” only, and not the 
dale of delivery of the goods. It would he more 
reasonable to hold that the period of limitation 
should he counted from the day when the goods 
were to be delivered or delivered to the consignee or 
his representative, and not from the date when the 
goods were originally consigned. If it is held on 
the contrary that the limitation period should 
run Irom the date when the goods were first con¬ 
signed or delivered for carriage to the Railway 
an anomalous position would arise in that in cer 
tain cases the claim under Section 77 will 
have to be preterred even before the goods are 
delivered or even before the consignee is aware 
whether any loss or damage has been caused be¬ 
cause coses are not unknown where goods arc 
actually delivered long after six months from the 
date of consignment and it is only when delivery 
is taken that the consignee is made aware of 
any shortage in or damage to the goods. If the 
latter view in adopted, it is obvious that the 
claim under Section 77 of the Railways Act will 
have to be in many cases a vague and specula¬ 
tive claim and must a fortiori include a claim 
for open delivery in case the goods arc suspected 
° lost or damaged in transit. AIR 

Ifloo i\LC (Assam) 2044 (Pt B). 

“S. 77 — Calculation of time. 

Notice under Section 77 must be served within 
six months from the date of the goods for carri¬ 
age by railway. Time is to he calculated 
as from the date of the delivery of the goods for 
carriage and not from the date of delivery. AIR 
1924 Ca! 725 and AIR 1949 Cal 420, Not follow, 
ed 60 Cal WIN 683: ILR (1957) 3 Cal 713: AIR 
I0o6 Cal 300 (393) (Pt E) (Pr 30) (DB). 

I Reversed on another point in AIR 1962 SC 

lo/u.J 

—-S. 77 (as II stood prior to lls amendment lo 
lUHl) — Phrase ‘for carriage by railway’ quail- 
Acs word •delivery*. ’ H 

The wording of Section 77 is very clear and 
, phrase Tor carriage by railway* cannot refer 
to animals or goods but lias necessarily to be 
(o-relaled to the word ‘delivery* and the limita- 
uon of six months is to be computed from the 
date ot delivery of goods to the Railway Ad- 
mm ,s ration AIR 1957 Madh Pra 114, Rel. on. 

« f «.or -A ssam 221 * Dissented from. 1962 Jab 

iraVm “(rTu“ : A,n ‘“ 2 -'"‘ dh p ' a 3,4 

^L 77 .~ The word * dn,nn Rc’ — Meaning of 

unim for compensation for breakage of boiler 

riihi 0nlr . 0,lcd by Sec,lon ” — Notice not Issued 
' w,B,n sl * monlhs — Suit not mnlnlalnabte. 

./damage’ connotes a genus while 
V 0n , • nnd “destruction” connotes two 
T . A c, j" m for compensation lor breakage 
other n' n n i Par s of , le boilor ’ and loss of certain 
a ls one for deterioration, which is 

as the nL d i n f laCe ' and , is con lrollc.l by Section 77 
RailvyL Uon Precede"*. A suit tiled against 
issueii^J^i 5 .^ H clmru w, icrc (lie notice was 
is nnt £< iK d ' ^ frescribcd period, of six months 

not. therefore, maintainable? AIR 1957 


Madh Bha 111 and AIR 1954 Pal 507, Diss. Irom, 
AIR 1901 SC 725. Ret. on. 1962 Jab LJ 811: 1962 
MFC 469: 1962 .MPLJ 575: AIR 1962 .Madh Pra 
301 (303| (Pt A) (Pr 9) (DB). 

-77 — Limitation. 

\\ here the consignment was delivered for carri¬ 
age on 7th September, 1947 and the notice 
ol claim under Section 77 for loss was sent more 
than 6 months later, the claim for compensation 
in so lar as it related lo the goods destroyed by 
Hoods and the deterioration of goods was unten¬ 
able. 1959 MPC 341: 1960 Jab LJ 985: 1959 MPLJ 
701: AIR 1959 Madh Pra 276 (279) (Pt E) (Pr 18) 
(DB). 

S. 77 — Computation of period of six months 
— Starling point. 

The date from which the period of six months 
has to he computed under Section 77 is the date 
on which the goods were delivered to the railway 
company for carriage. 1957 MPLJ 294: 1957 Jab 
U 550: 1958 MPC 459: ILR (1957) Madh Pra 253i 
AIR 1957 Madh Pra 114 (116) (Pt D) (Pr 9) 
(DB). 

-S. 77 — Construction and scope — Service 

ol notice within six months. If necessary. 

Il it is held that Sec. 77 should be interpret" 
e<i to mean that the notice must be served on 
the Railway Administration within the staulory 
period ol six months, it would hot be givin ,T to 
the consignee lull use of the statutory period of 
MX months. Section 77 only means that tha 
claim should be preferred within that period and 
not that it should also reach the Railway 
Admnnslratiun beiorc its expiry. AIR 1926 All 

:i1-V NLR M & 24 iNLR l* N«l followed; AIR 
f t Ml. Rel. on. 1957 Jab U 550: (1957) 

aKH.? 942 1958 MPC 459: 1LR (*957) Madh Pra 
2o3: AIR 1957 Madh Pra 114 (117) (Pt F) (Pr 10) 

|UIS) s 

——S; 77 — ‘Six months’ — Starting Point. 

Lntlcr Section 77 the period of six months is 
to be counted from the date of delivery of nni. 
mats or goods for carriage by the railway-. The 
natural meaning of these words can only’ be that 
the relevant date is the date on which goods are 
handed over to the railway for carriage. AIR 

M«-^ 1 w“ , -.o ,ssc . nlcd from - 36 M .vs U 655: 
ILR U»o8) Mys 481: AIR 1959 Mys 13 (15) (PI A) 

Ss. 77 nnd 145 — Mysore Railways Act. Sec- 

U fc" u 61 . nnd 122 ~ Authority lo whom nolle* 
should be sen! — Notice within “six months". 

on C -mr i!!r ds c °!‘ si K ncd f'"- transmission 
•m -9th June, 1944. The plainliir commenced 
correspondence with the TrntTic Manager about 

ViiK lV v rV Wl . lh,n S1X monlhs from that date. 

ai thidsin "Th nb T - | l r 945 u ft nolincali '"> " as issued 
authorising the Traffic Manager to receive notice 

"•m V SC rr C ?' ms " nd ,hc no, iHcalion stated that 

y Ul l,"l'n " S T Cd '\ U1 bl ‘ ** equi- 

alent to one served on the Railway administra. 

on m compliance with the provisions of Sec- 

'SZ'JLZg 122 f «*. Mysore Railway? Act” 

II e T u SenCd “ no, i ce for ^’"ipensation on 
the Traffic Manager on 20lh May, 1946. 

Held, (l) that the notice was no| defective n « 
having been addressed lo the Traffic \ 
instead of the General Manager ManaRC * 

a-a 

be^acted 1 upon,*ffie objeTuon^S s “ c HoTeU? 

Ff ter 1 £iS 

lCre wns no ™> id police within 
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able. AIR 1948 Nag 17. Rel. on. ILR (1953) Mvs 
128: AIR 1953 Mys 16 (17, 18) (Pi B) (Pr 3). 
-S. 77 (old) — Non-delivery of pari of con¬ 
signment — Suil for compensation — Notice 
under Section 77 given after sis months from date 
of delivery of part of consignment — Suit not 
maintainable. 

Non-delivery of a part of a consignment 
amounts to loss of a part not delivered. There¬ 
fore, suit for the recovery of compensation for 
non-delivery of a part of a consignment is main¬ 
tainable only if the plainlilT has given a notice 
under Section 77 of the Railways Act within the 
time mentioned in that section. Where the notice 
is served more than six months after the date 
ol the delivery of goods, the suit clearly is not 
maintainable. AIR 19W Pat 392 (393) (Pr 3) 
(DB). 

-S. 77 — Computation of period required for 

notice — Time of six months commences from 
dale of delivery of goods to Railway for carriage 
and not from delivery of goods to consignee. 

The notice contemplated under Section 77 
should be given within six months from the dale 
of delivery of the goods for carriage by railway 
and not within six months from the date of the 
delivery to the consignee. The concept of deli¬ 
very to railway consistently connotes handing 
over' to railway for carriage and not by railway 
to consignee. AIR 1949 Cal 420; AIR 1958 Cal 
434; AIR 1959 Mvs 13; AIR 1958 AP 475; AIR 
1959 MP 276. Rel. on; AIR 1955 Assam 221 
(FRi. Dissented from. 1963 Raj LW 598: ILR 
(1964) 14 Ra| 254: AIR 1965 Raj 127 (128) 
(Prs 4, 5). 

11. Proof of notice. 


-S. 77 — Notice — Absence of — Effect. 

Once loss or destruction of the goods is admit¬ 
ted or proved, the consignor cannot maintain an 
action lor compensation for breach of contract 
to deliver the goods, lie can then only maintain 
a suit for compensation for loss or destruction ol 
the goods upon grounds for which the railway 
administration can he made liable. Notice under 
Section 77 of the Indian Railways Act is a condi¬ 
tion precedent, to the maintainability of such 


iuit: 

Held, that the plaintiff had failed to prove 
service of notice under Section 77, Railways Act 
ind, llicrelore, the plaintiff’s suit for compensa^ 
ion lor loss or destruction ot goods was not 
naintiiinable. (193*) 62 Cal WN 900: AIR 19o9 
Zal 2*1 (2*5) (l’t C) (Prs 22. 2 o. 20) (DB). 

_S. 77 — Proof of notice — Civil P. C. (190S). 

Jrdcr 8, Rules 3. 4. , , . . . 

Where the plaint states that the plaintiff had 
men notices to the Governor-General and the 
■ailvvav administration under Section 8°. Cm' 
3 C and there is no specific denial b> the de.en 
lanl of the fact that there was a notice to the 
■ailwav administration, the mere iact *** al U, " t , 
s no mention of Section -/ of the Railways Ac 
,ocs not make the notice to . 

.(ration incompetent. 1®I1 M* u **n 
Sag 77 (78) (PI B) (Pr •). . c 

[Overruled on another point in AIR l«t>. 

.716.1 

_S 77 (before amendment In 1961) — Pr °- 

umption and inference as to service of notice - 
Vvenn.nt in plaint as to slalemc nl 

“ " 8 “'- Set 

ion 142. AIR 1963 Orfasa 64 (DB). 

-S. 77 - Suil against Railway - ^°'$™. r e 

leneral-in-Council made defendant 


under Section 80. Civil P. C. addressed to Gov- 
ernor-General-in-Council — No denial in written 
statement that notice has been served, as defen¬ 
dant — Held, that if notice was sent in fact then 
it must have been delivered in the office of the 
Secretary to that department, namely the Railways 
and that upon the pleadings it was clear that 
notice had been served. AIR 1955 NUC (Pat) 
728. 

12. Waiver of notice. 


-S. 77 — Waiver of protection of Section 77 

— Waiver has to be made in suit for reiunci or 
compensation and cannot be prior to it. AIR 
1952 Cal 35 (FB). Foil; AIR 1957 Cal 17, Not 
foil. (1965) 69 Caj WN 692. 

-S. 77 — Waiver of notice. 

Where the claims officer did entertain the 
claim made by the plaintiffs and did not turn 
it down on the ground that proper notice undei 
Section 77 of the Indian Railways Act had not 
been served: 

Held, that service of notice under Section 77 of 
the Indian Railways Act. according to the proce¬ 
dure prescribed in Section 140. was waived by 
the railway administration in this case, inasmuch 
as it allowed the claims officer to investigate the 
claim, made by the plaintiffs even without ser¬ 
vice of notice according to the statute. (1958) 1 
Cal U 136: 63 Cal WN 581: ILR (1959) 2 Cal 
242: AIR 1959 Cal 215 (219) (Pt B) (Prs 28, 30) 
(DB). 

-S. 77 — Requirement of notice — Waiver of. 

It is well settled that the requirement of the 
notice under Section 77 may be waived. AIR 
1952 Cal 35 (FB), Rel. on. 61 Cal WN 433: ILR 
(1957) 3 Cal 426. 

-S. 77 — Waiver — Notice under Section 77, 

Railways Act — No objection to claim taken — 
ll does not amount to waiver of notice under Sec¬ 
tion 80 . Civil P. C. AIR 1960 Her 135 (137) 
(Pt B) (Pr 9) (DB). 

13. Limitation for suil — Exclusion of 
period of notice. 

See also Limitation Act (1908), S. 15 and 
Articles 30 and 31. 


-Ss. 77, 72 — Object of notice under Sec¬ 
ern 77 _ Liability under Section 72 — NaluK 
id extent of — Failure to deliver in consequence 
loss or destruction — Non-delivery of goods 
>t a separate cause of action — Provisions oi 
rllcles 30 and 31, Limitation Act cannot be pro- 
cted on Sections 72 and 77. 

Section 77 is enacted with a view to enable 
e railway administration to make enquiries and 
possible to recover the goods and to delner 
cm to the consignee. It imposes a reskicti 
i the enforcement of liability declared by 
.n 72. The liability declared by Section 72 is 
r loss, destruction or deterioration, h allure 
diver does not furnish a cause of action on 
hich a suit may lie against the rall ''' a> . i ' d ce 
ration. If because of negligence or '"advertence 
even wrongful act on the part of the employees 
the railway administration. Goods 1 , lie 
rriage are lost, destroyed or deteriorated, tn 
ilw ay administration is guilty of failing, ^ 

Wiff 

STS'Sj"W. (ImSTsCB 047: WI SCO 
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568: 1961 MPC 472: 1961 BLJR 380: (1061) 1 

SCJ 597: (1961) 1 Mad LJ (SC) 109: (1961) 1 
Andh WR (SC) 169: 1961 All WR (HC) 258: 
(1961) 1 Ker LR 384: AIR 1961 SC 725 (727) 
(Prs 5, 0, 7). 

-S. 77 — Limitation — Period of correspond¬ 
ence with railway cannot be excluded — Hydera¬ 
bad Railways Act, Section 46. See Hyderabad 
Limitation Act (2 of 1322-F). Section 15 (2). AIR 

1960 Andh Pra 406 (DU). 

-S. 77 — Time spent in pursuing claim under 

Section 75 — Exclusion tor purpose of limita¬ 
tion. Sec Hyderabad Limitation Act. Section 15 
(2). AIR 1957 Hyd 21. 

-S. 77 (prior to amendment of 1960) — 

Railway repeatedly asked about missing goods — 
Suit for damages for non delivery of goods—Time 
runs from date when final reply is given — 
Obiter. 1962 MPLJ G82: 1962 Job LJ 869: ILR 
(1963) Madh Pra 926. 

-S. 77 — Wrongful refusal to give delivery of 

goods — Suit for compensation — Limitation for 
suit — Limitation Act, Articles 31 and 49. 

Article 31 has no application to the case. The 
Article applicable is Article 49. the starting point 
being the date of demand and refusal to delivei 
the goods. 38 Mys U 301: ILR (1959) Mys 901: 
AIR 1960 Mys 283 (285, 286, 287) (Prs 17. 20. 23, 
25, 27, 29, 30) (DB). 

-S. 77 — Suit for compensation against Rail 

way for deterioration of goods — Limitation — 
Time taken for pursuing claim under Section 77, 
not to be excluded. See Limitation Act, Sec¬ 
tion 15. AIR 1953 Nog 10 (DB). 

S. 77 — Short delivery of goods carried by 
rail — Short delivery on 19-2-57 — Suit (lied on 
18-4-1959 — Limitation. See Limitation Ad 
(1908), Article 31 and Section 19. AIR 1964 
Orissa 108. 

-S. 77 — Limitation Act (1908), Section 19 

and Article 31 — Acknowledgment — Short deli¬ 
very of goods carried by rail — Letter by Rail¬ 
ways intimating the consignee that his complaint 
regarding short delivery was receiving notice does 
not amount to acknowledgment — Limitation 
commences from the dale of short delivery -- 
Short delivery made on 19-2-57 — Suit filed on 
18-4-59 is barred. See Limitation Act (1908), Sec¬ 
tion 19. AIR 1064 Orissa 108. 

I?,',. 77 f 03 11 s, ood before amendment In 1961) 
— \\hen the goods ought to he delivered’ — 
Meaning — 'Reasonable time’ — What is — Suit 
agamst Railway for damages for short delivery 
‘ 4,h December. 1951 - Delivery made 
on 18lh August, 1950 - Suit held barred. See 

Cu?887° n ACt * 19081 ’ Ar,ic,e 31 ’ 1LR (l063) 

doiiva’ 77 , C| aini for compensation for non 
delivery of goods - Claim filed after two years 

i S ? nable dale of delivery - No notice 
s « Uon - Held, claim was barred. 

Pal 19(DB) 0n ACl (,e08) ’ A "‘ cle 30 ' AIR 1066 

^^• 77 S 'a rlinR p „ oiut ~ Dn,e no * fi *ed foi 
taken y n ?°° d r ~~ Renson “ble lime should be 
<i°n wlTen D ?n e K °/ by Rail ' va V Administrn- 

ouBht tn J i ,ak . en ns dn,e 011 which Roods 
delivered nn dell . vared 1 ~ Major portion of goods 
for remain? 1 cer date — Limitation for claim 
from s^ch d”, P P ° r, c ,0n ,T der bo,h articles starts 

=1. 3.. U 'AlR‘ , i« a S p': t I i l 2 ,n 8 ,, (DB;. AC ' l19081 ' Ar,i - 

lVo1 - 12.] Fn.D. 91. 


sion of time allowed to railway. See Limitation 
Art i I908i, Section 15 (2). AIR 1959 Pa! 252 
(DB). 

-S. 77 — Non-delivery of consignment — 

Cause of action arises on date on which the goods 
ought to have been delivered even where they 
had been sent at owner's risk under risk note B 
— Subsequent correspondence cannot be consi¬ 
dered where it is not material for determining 
time required lor carrying goods. See Limitation 
Act 1 1908 1 , Article 31. AIR 1964 Ra] 235. 

-S. 77 — Claim for compensation for non¬ 
delivery of goods — Limitation — Exclusion of 
lime — (Limitation Act (1908), Section 15 (2)). 

Obiter.— Section 77 of the Railways Act does 
not apply to claims for compensation for non¬ 
delivery of goods. Even if that section applies 
to a claim for compensation for non delivery of 
goods still it does not enable the plaintiff to 
exclude the period between the date of the deli¬ 
very of the goods and the date on which the 
claim is preferred in computing the period of 
limitation for the suit for compensation against 
the railway company. AIR 1922 Pat 549, Held, 
obiter. 1956 Ker LT 40: ILR (1954) Trav-Co 298: 
AIR 1954 Trav-Co 362 (3G8) (Pi F) (Prs 17, 18) 

SECTION 77-C (NEW) 

See Railways Act 11890). Section 74-A (old). 


SECTION 78 (OLD) 


-S. 78 — \MLsdcscrlpllon’ — Question of law 

and fact. 

Whether the description given of a parcel sent 
by railway is ‘materially false* is a mixed ques¬ 
tion of law and fact. 

Where a parcel containing fountain pens was 
described os haberdashery and in a suit against 
the Railway for non delivery, the objection based 
on the ground of misdescription was raised for 
ihe first time in second appeal the contention was 
disallowed. 36 Mys U 411: ILR (1958) Mys 245: 
AIR 1050 Mys 43 (44) (Pi B) (Pr 8). 

SECTION 80 


SYNOPSIS 

(Railways Act (1890), S. 80.) 

1. Scope. 

2. Suits. 

3. Liability of railways. 

4. Non-delivery. 

5. Proof of loss or damage. 

0. Notice. 

1. Scope. 


a . 7.7. . ■ T iis amenameiu hv 

Ac . 3 k »?i I , j 8,) ~ Sc °P e — Section 74-E does 
Act nson? nw effe ( Ct of S ’, 80 - See Railways 

lSl) 18 ? 0 , r* ‘ S ATo ne , n ft tl ient by Act 39 of 

(DB) ’ S ’ 74 E ' AIR 1964 Aodh Pra 172 

- S. 80 Scope — Compliance — Considera¬ 
tion based on agency of partnership - Releltcy 

ana? feVi aSyS* ts 

c ?i£'P “« 1956 

187!>r in AIB 1962 SC 
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7 ‘ S* — Civil P. C., S. 20 — (Contract Act 
(18/2), S. 2 (d)) — Principles stated — S. 80 as 
now in force in India cannot apply beyond its own 
territories, to a foreign State namely Pakistan. AIR 
1953 Cal 3G6 (3G7) (Pt A) (Pr 4). 

" 7 —S. 80 — Applicability — [New section sub¬ 
stituted for the old section by the Amendment Act 
(39 of 1961)1. 

In a suit to recover the value of a consignment 
lost in transit. S. 80, Railways Act, has no ap- 
)lication unless the consignment was taken over 
>y one of the Indian Railways. They are not 
iable on the basis of a contract which was made 
with a foreign railway. 1958 MPLJ 192: 1958 
Jab LJ 235: (1958) 28 Com Cas (Ins) 19: 1958 
MPC 156: ILR (1957) Madh Pra 434: AIR 1958 
Nladh Pra 297 (298) (Pt B) (Pr 7) (DB). 

-S. 80 — Mysore Railways Act (4 of 1894), 

S. 64 — Consignment of goods passing through 
several railways — Short delivery — Suit against 
delivering company — Burden of proof. 

When the goods are booked to pass through 
several railway systems and the plaintiff sues only 
the delivering company, he should under Sec¬ 
tion 64 of the Mysore Railways Act, which is 
similar to Section 80 of the Indian Railways Act, 
necessarily substantiate that the loss was occasion¬ 
ed by the defendant-company. The plaintiff 
should prove that the goods were transferred to 
the delivering company in good condition in which 
case the burden of proving shifts on to the car¬ 
rying company, 34 All 422 and AIR 1922 All 514, 
Rel. on. ILR (1951) Mys 94. 

-Ss. 80 and 74-E — Before S. 74-E comes into 

play, loss must be proved as provided under 
S. 80 — See Railways Act (9 of 1890), S. 74-E. 
AIR 19G0 Orissa 100. 

2. Suits. 

-Ss. 80, 77 (before its amendment in 

1961) — Civil P. C. (1908), Ss. 79, 80 — Goods 
consigned on railway A for delivery on railway 
B — Goods destroyed by fire in godown of A — 
Notice by consignor under S. 77 to A — Con¬ 
signor directed to contact Railway B — Further 
notice under S. 80, C. P. C. given by consignor 
to B and suit brought against B by both consig¬ 
nor and consignee — Held that there was no 
compliance with S. 80. C. P. C. — Suit also held 
bad for non-joinder, tor no cause of action and 
dismissed -— Railway A also held not estopped 
under S. 115, Evidence Act — See Railways Act 
(1890) (before its amendment by Act 39 of 1961), 
S. 77. AIR 1964 Andh Pra 172 (DB). 

-S. 80 — Suit by endorsee of railway receipt 

— Rights of third party — If independent of 
rights if endorser — Endorsement — If gives 
cause of an action. 

Under S. 80, Railways Act it would be open to 
a plaintiff suing for compensation for loss or 
damage, to sue at the place where he consigned 
the goods or at the place where the damage oc¬ 
curred or where short delivery was made. The 
two places viz., the place of entrustment of the 
goods and the place where the damages occurred 
or the short delivery was made, could be regarded 
as the places where the Courts would have jurisdic¬ 
tion to try the suit. 

The endorsement of n railway receipt bv the 
consignor in favour of a third party would not 
constitute a part of the cause of action so as to 
enable the endorsee to bring a suit for damages 
against the Railway at the place where the endorse¬ 
ment took place. The right to sue the Railway 


administration would be only governed by the 
contract as between the original consignor and 
the Railway, and if under the contract between 
the consignor and the Railway the places where 
the cause of action could be said to have arisen 
could only be a place where the goods were con¬ 
signed or where the short delivery was made or 
damage occurred, that alone could'furnish a cause 
of action. AIR 1954 Trav-Co. 362 and AIR 1960 
Cal 458, Rel. on; AIR 1959 Cal 563, Not Foil 
AIR 1961 Andh Pra 282 (282) (Pr 2). 

-S. 80 — Suit against Government owning 

railway administration — Parties to Railway ad¬ 
ministration through the manager or anybody else 
need not be impleaded. See Railways Act (1890). 
S. 3 (6). AIR 1953 Assam 193 (DB). 

-S. 80—Indian Independence (Rights, Property 

nnd Liabilities) Order (1947), S. 8 (1) (b). 

By virtue of the terms of Cl. (b) of S. 8 (1) 
notwithstanding the fact that the North Western 
Railway on which the goods were booked was 
not sued and notwithstanding the fact that it was 
not proved that the goods were lost on the Assam 
Railway, the Union of India took upon itself tho 
rights and liabilities under the contract. The 
liability of the Union of India was the same as 
the liability of a bailee under the Contract Act 
in the absence of any risk note, and until tho 
Union of India had led evidence that it had dis¬ 
charged its duties as a bailee the question of mis¬ 
conduct or negligence did not arise. AIR 1952 
Assam 88 (89, 90) (Pt B) (DB). 

-Ss. 80 (old), 74-E — Goods destroyed by 

fire in transit — Destruction of goods at station 
on railway system belonging to Port Commis¬ 
sioners — Damage to goods through negligence 
of carrier — Calcutta Port Act (3 of 1890), S. 142 

— Limitation under — Applicability of S. 15 (2) 
of Limitation Act to — Suit for damages brought 
by consignee or endorsee of goods — Suit held 
not maintainable in the circumstances of the 
case. See Railways Act (9 of 1890), S. 74-E. AIR 
1964 Cal 290 (DB). 

-S. 80 — Railways receipt endorsed to endorsee 

— Rights of endorsee under such railway receipt. 

An endorsee of a railway receipt cannot sue 
the railway on the contract contained in the 
railway receipt merely because the property or 
an interest in the goods has been transferred to 
him. He can sue in his own name only for 
commission or negligence. His position can be 
likened to the position of a consignee who has 
no right of property in the goods. See Sale ot 
Goods Act (1930), S. 2 (4). AIR 19C4 Cal 290 
(DB). 

_S. 80 — Suit against railway for compensa¬ 
tion — Person who is entitled to bring such a 
suit, consignor or consignee — Principles govern¬ 
ing such question. , « 

The following principles have now been well 
established on the question as to who between 
the consignor and the consignee is entitled to sue 
the carrier, i. e., the Railway for loss or non-deli¬ 
very of goods: (i) (a) Where the action is founded 
on'contract, the right to maintain an action on 
the contract belongs to the person who entered 
into the contract. Ordinarily that person is the 
consignor; (b) where, however, the consignor ac s 
as an agent of the consignee and the contract is 
actually entered into on behalf of the consignee, 
the consignee may sue in his own name; (c) thus, 
if the property in the goods passes o the con¬ 
signee at the time of the delivery of the goods to 
the railway (as indeed it often can happen under 
S. 23 of the Sale of Goods Act), the consignee 
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will be deemed to be the person who has entered 
into the contract of carriage with the railway com¬ 
pany through his agent, the consignor. In such 
a case, the consignee is the proper party to sue; 
(d) it will be open, nonetheless to the consignor 
to make a special contract with the railway com¬ 
pany whereby the railway company will, even 
though the property in the goods has passed to 
the consignee at the time of the consignment, re¬ 
main liable to the consignor, (ii) Subsequent 
dealings with the railway receipt after the goods 
have been consigned will have no effect on the 
incidents of contract as l»ct\veen the consignor 
and the railway company. They will have a 
bearing on the rights and liabilities of the con¬ 
signor and tire consignee inter se. (iii) (a) The 
owner of the goods, however, is entitled as such 
to sue for the loss or non-delivery or injury to the 
goods; (h) ordinarily the consignee is presumed to 
be the owner of the goods. Such presumption is, 
however, rebuttable; (c) where the consignor has 
parted with his title to and ownership of the 
goods, the consignor cannot maintain an action 
against the carrier on the basis of such owner¬ 
ship; (d) where, however, the property has not 
passed out of the ownership of the consignor, the 
consignor must sue in his own name as, for 
instance, in the case of goods sent for sale on 
approval. G8 Cal \VN 410: AIR 19G4 Cal 290 
(303) (Pt C) (Pr 40) (DB). 

-S, 80 — Through-booking-over-several rail¬ 
ways — Suit for compensation — Option to sue. 

Section 80 lays down how compensation is to be 
levied when goods are booked over the line ol 
more than one railway administration by through 
booking over several independent raikvavs. The 
aggrieved party may sue either the railway ad* 
ministration with which the contract of carriago 
was entered into and/or the administration on 
whose line the injury had occurred. GO Col \VN 

, 0 „ 83: . !n R A 1957) 3 Cd 713: A1R 1956 Cal 390 
(392) (Pt A) (Pr 15) (DB). 

loSni rSed on a " ol,,cr point AIR 1962 SC 

I879J. 

-“Si 80 — Suit for compensation for loss of 

consignment carried by more thon one railway — 
Parties. 

Although S. 80 gives the plaintiff the option to 
M one , of , the l jw> companies through whose 
-. e £o°ds have been carried, it by no means 
prohibits him from impleading both the companies 

l?vn F ” r ' lf l ,e p ,aintiff sues one of tho 

wo Railways it may very well turn out that the 
loss occurred on the other railwav and it was a 

983 eS Am l I° J ** s , uit ‘ 1LR < 1952 ) Hyd 
983. AIR 1953 Hyd 139 (140) (Pt C) (Pr 5) (DB). 


w • 8 ?’ „ 3 . ( , 6) - Civil P - C - (1908). S. 79 - 
?itmrd 8amS Ra ' , } v ?y Administration must be ins- 
Union of India - See Railways 
Act (1890), S. 3 (6). AIR 1905 Ker 277 (FB) 

TZif- j 3 ,.— . $uil f. 0T damages for loss of goods 

to Drove n« nng •, ail \ v . Qy — Burdcn ^ on plaintiff 
tion P nf C ^i? SS 0I1 4 lts * ll ? cs — Request for produc- 

on if d defendnni rC ? . hng t0 th x° eoods in P osses - 
mdcr s „•/ (g) , 

production* 1 * "™ nded for s "<*> 
CivU Tc. U908X S ?51 (I872)> 114 (E) ~ 

damnL 8 ?* 0 consignor can file a suit foi 

SSPa ° f . • ?° ods in tra nsfer either 

goods u Wny “dministrabon to which the 

administStin n be fv C K nsigned or agai , nst thc railway 
ministration wh.ch was carrying the goods when 


llit? Invs ucturrfd. When lie sues the latter rail¬ 
way it is fur the plaintiff to establish that the loss 
had occurred when the good* were on the lines 
ui tlie defendant railway and the only way to 
prove the plaintiffs case is by the production ol 
documents in possession of the defendant railway. 
When even in spite of the request by the plain- 
till the documents relating to the goods concern¬ 
ed are nut produced by the defendant railway, it 
is open to the Court under S. 114 (g) of the Evi¬ 
dence Act to draw a presumption that the docu¬ 
ments if produced would go against the case ot 
the defendant. AIR 1937 PC 152, Re), on. 

Held, on facts, that in view of the admission ol 
the defendant railway that there was further loss 
at ter the goods came into their custody it was 
their duty to produce relevant documents and for 
eiui of justice, the case was remanded to give 
them the opportunity. 19G3 Kcr LT 444. 

-S. SO — Civil P. C. (1908), Ss. 20, 79, 80 — 


Through-booked goods — Goods lost after reach¬ 
ing destination — Suit for loss of goods — Suit 
is to be filed against Central Government — Court 
at place where goods were booked has jurisdic¬ 
tion to entertain suit. — Sec Civil P C. (1908). 
S. 20. AIR 19G0 Ker 257. 

--S. so — One railway administration receiving 

goods and sending it over its railway and over 
that of other administration — Damage caused to 
goods in transit — Suit filed against Union ol 
India — Either of the Railways not joined as party 
— Suit not maintainable. AIR 1950 Nag 85 
Rvl. on. 1962 MPLJ 575: 1962 Jab LJ 811.' 

£ ,P £ 469: AIR 19(i2 Madh 301 (303. 
304) (Pt B) (Prs 10, 11) (DB). 

T 8s \ and 74-E — Suit for damages for 
short delivery of consignment — Parties — Con- 
trading Railway primarily liable for damages to 
consignment — Goods booked for transit over 
several railways — S. 74-E creating legal fiction 
that each of the Railways carrying goods is deem- 
cd to have contracted — S. 74-E not to control 
operation of S. 80 but would be subject to the 
same Unless tfie case is within the ambit of 
?,• 80. the Rail wav Administration other 

than the contracting Railway is not liable for any 
damage _ Other Railway liable only if damage 
\\as done within its jurisdiction — See Railwav* 
Act (1890). S. 74-E. 1961 MPLJ (Notes) 2&! 

;~ S l f 80 I , 1 T, F f rame , of sui ‘ — Suit against Domi- 

3 r strife 

—S. 80 — Forum of suit — Goods consigned at 
Cawnpore station on G. I. P. Railwav 

ore station on South Indian Railway — Deteriora" 
i resuit ntn a8 | e ° f g ° 0ds Qt Cudd alore station £ 

vered for consignment or against administration 
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on whose railway loss occurred — Latter is agent 
of former — Suit against latter — Burden to 
P/ove that loss occurred there is heavy on plain¬ 
tiff Case before Independence Act — Suit laid 
against Governor-General does not include suit 
against administration — Suit must be against 
administration which is sought to be mad© liable 
- Civil P. C. (1908), S. 79. 

Under S. 80, Railways Act, each railway ad¬ 
ministration is to be treated as a separate entity 
with separate existence and personality. The in- 
jured party has the option to sue either the rail¬ 
way administration with whom the contract was 
made or the railway administration on whose rail¬ 
way the loss occurred. It is true that under S. 76 
in any suit against a railway administration it is 
not necessary for the plaintiff to prove how the 
loss was caused. But since different railway ad 
ministrations are to be treated as separate en¬ 
tities and the contract is only with the adminis¬ 
tration that received the goods, that administra¬ 
tion is the principal, and the other railway merely 
acts as agent of the principal. Section 80 saves 
the agent unless the agent is responsible for 
loss. 

But where a plaintiff, who having his rights 
against the principal, (that is to say, the railway 
administration with whom he enters into a con¬ 
tract) chooses to omit that administration and sues 
the agent administration, undertakes a burden to 
prove that the loss occurred on the agent adminis¬ 
tration, which he is required to discharge strictly: 
54 All 422; AIR 1917 Nag 119 and AIR 1927 Pat 
344, Rel. on. 

Merely suing the Governor-General as repre¬ 
senting the entire State owned railways (at least 
before the Indian Independence Act was passed), 
is not a proper form of suit because that would 
render S. 80 otiose and meaningless. Whatevei 
may be the position after the Indian Indepen¬ 
dence Act, tiie suit must be against one or the 
other railway administration or both. Suing the 
Covernor-General would not make the railway ad¬ 
ministration a party as it is not only contrary to 
the scheme of the Act but would also make S. 80 
of the Act inoperative. 1950 Nag LJ 128: ILR 
(1950) Nog 212: AIR 1950 Nag 85 (87) (Pt A) 
(Prs 7, 8, 9) (DB). 

3. Liability of railways. 

•-Ss. 80, 72 — Applicability — Goods con¬ 

signed from Quetta in Pakistan to New Delhi in 
India — Goods carried by Pakistan Railway and 
Indian Railway — No treaty between two coun¬ 
tries — Suit by consignee for compensation for 
non-delivery at New Delhi against Dominion of 
India _ Liability of Forwarding Railway under 
Implied contract of bailment — Limitation — 
(Contract Act (1872), Ss. 151, 152, 161, 71, 194) 
— (Limitation Act (1908), Art. 30). 

The plaintiff booked to himself as consignee 
goods per passenger train from Quetta in Pakis¬ 
tan to New Delhi in India. Receiving Railway 
(Pakistan Railway) ended at the Pakistan frontier. 
The goods were taken over by the Forwarding 
Railway (Indian Railway) and came safely upto 
New Delhi. There was no treaty or understand¬ 
ing between the two Railways or their States m 
the matter of liabilities of the respective railways 
in the case of through booked traffic. The plain¬ 
tiff made a claim against the Forwarding Railway 
for compensation . for non-delivery of goods en¬ 
trusted to the said Railway and as the demand 
was not complied with, he instituted a suit against 
the Dominion of India. 


a Hcdd \, ^ the stalut( >ry liability under S. 80 ol 
the Railwavs Act could not be invoked, as that 
section applied only to a case of through booked 
traffic involving two or more Railway Administra¬ 
tions in India; and not where the Receiving Rail¬ 
way was situated in foreign country and the For¬ 
warding Railway in the Indian territory. In such 
c C oa C 11 * c doctrine of lex loci ' contractus, 
t 8° could not apnly beyond the territories of 
India. (2) In the absence of proof of any treaty 
arrangement between these two States aovem- 
ing the rights inter se in matter of through book¬ 
ed traffic, the plaintiff could not rely on the prin- 


as the agent of the other. (3) In the absence of 
any contract between the two Governments or the 
Railways, the legal basis on which the conduct 
of the plaintiff and the Railways could be sus¬ 
tained was that the plaintiff delivered the goods 
to the Receiving Railway with an authority to 
create the Forwarding Railway as his immediate 
bailee from the point the wagon was put on its 
rails. The facts clearly indicated that the plaintiff 
appointed the Receiving Railway as his agent to 
carry his goods on the railway to a place ip 
India with whom Pakistan had no treaty arrange¬ 
ment in the matter of through booked traffic. In 
that situation the authority in the agent musl 
necessarily be implied to appoint the Forwarding 
Railway to act for the consignor during that part 
of the journey of the goods by the Indian Railway; 
and, if so, by force of S. 194, Contract Act, the 
Forwarding Railway would be an agent of the 
consignor. If no such agency could be implied, a 
tacit agreement between the Receiving Railway 
and the Forwarding Railway to carry the plain¬ 
tiff's goods to their destination might be implied 
from the facts found and the conduct of all the 
parties concerned. S. 71 of the Contract Act per¬ 
mitted the recognition of a contract of bailment 
implied by law under certain circumstances. If it 
be held that the Railway Administration in Pakis¬ 
tan for reasons of policy or otherwise left the 
wagon containing the goods within the borders of 
India and the Forwarding Railway Administration 
took them into their custody, it could not be de¬ 
nied that their responsibility in regard to the said 

S oods would be that of a bailee. (4) Excluding 
le applicability of S. 80, Railways Act, the 
liability' of the Forwarding Railway was govern¬ 
ed by S. 72 of the said Act under which section 
the liability was, subject to the other provisions 
of the Act, that of a bailee under Ss. 151, 152 
and 161 of the Contract Act. Therefore in the 
absence of any risk note the question reduced it¬ 
self to an enquiry whether, on the facts, the For¬ 
warding Railway observed the standard of diligence, 
required of an average prudent man. (5) On the 
question of limitation assuming that Art. 30 ap¬ 
plied, the burden was upon the defendant (For¬ 
warding Railway) who sought to non-suit the 
plaintiff on the ground of limitation to establish 
that the loss occurred beyond one year ffom the 
date of the suit. Union of India v. Amar Singh, 
I960 Mad WN 1122: (1961) 2 SCA 73: ILR (I960) 
Punj 536: (1960) 2 SCR 75: (1900) SCJ 543: AIR 
I960 SC 233 (236, 237, 23S, 239) (Prs 8, 11, 13, 
14, 15, 16, 19). 

-Ss. 80, 72 — Short delivery — Goods car¬ 
ried by separate railways - Proof by the claimant 
— One railway will not be liable unless it was 
proved that the other railway had delivered the 

entire consignment to it — Mere f “ ct ° f 
of freight charges will not be enough to raise any 
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presumption — See Railways Act (1890', S. 72. 

AIR 1956 Ajmer 1. 

_§ 80 — Through booked traffic — Loss of 

_ Both parties giving evidence — Question ol 
onus loses importance — Articles lost in foreign 
railivav — Union of India cannot ho made liable 
as a bailee. See Evidence Act (1S72>, Ss. 101- 
|04. AIR 1956 Assam 1 SH tDB). 

_80 — Scope — Several railways on which 

goods were in transit — Liability for loss. 

Plaintiff leaving out the company through whom 
the goods were consigned — Plaintiff also not 
succeeding in proving that the loss or destruction 
occurred in any of the railways run by Union ol 
India. Held he would not be entitled to a decree 
against Union of India. ILR (1956) 8 Assam 
337. 

-S. 80 — Suit for compensation for non-deli¬ 
ver)' of through-booked goods against Union of 
India without impleading various railways through 
which consignment had to pass — No allegation 
or proof that loss occurred on any particular Rail¬ 
way owned by defendants — Defendants cannot 
be made liable for loss unless plaintiff proved that 
loss had occurred on one of tlie Railways owned 
by defendant — (Evidence Act (1872), Ss. 101 to 
103). AIR 1955 NUC (Assam) 2855 (DB). 

-S. 80 — Suit for compensation for loss of 

goods — Which Railways arc liable. 

When certain goods are booked from a station 
on G. I. P. Railway and they are lost on E. I. 
Railway the suit for compensation for their loss 
must be brought under S. 80 against the G. I. P. 
Railway which was the Railway administration to 
which the goods were delivered or against the 
E. I. Railway on which the loss occurred. Where 
the suit is brought not against these Railways but 
against the Indian Union as owner of the B. B. 
and C. I. Railway and the Assam Railways, no 
decree can be passed against the Indian Union 
only because it owned these railways also. AIR 
1950 Nag 85, Foil. ILR (1951) 3 .Assam 144: 
AIR 1952 Assam 51 (51) (Pr 5) (DB). 

—-—Ss. 80, 72 (1) — Responsibility of contracting 
railway for loss of goods — AIR 1946 Pat 336, 
Dissented from. 

The proposition that the contracting railway is 
liable to pay compensation to the consignor and 
to the consignee in any event is not alwavs cor¬ 
rect. If there is no negligence or mis-conduct on 
the part of the contracting railway it having duly 
discharged its duties and responsibilities under 
S. 72 (1) that railway also will nave to be absolved 
Irom all responsibilities for the loss of the goods. 
MR1946 Pat 336, Dist. See Railways Act (9 ol 
1890), S. 72 (1). AIR 1956 Cal 390 (DB). 

ifi7Qi rSCd ° n anolher P° int in AIR 1962 SC 
lo /yj, 

r —' Goods booked by Western Railway 

for delivery at a station on North Eastern Railway 
— Notice under S. 77 issued to latter Railway — 
No proof that loss or damage took place within 
lunsdicuon of North Eastern Railway — Decree 
tor damages cannot he granted against Union of 

of ,hat Railway. See Railways 
Act (1890), S. 77. AIR 1964 Pat 383 (DB). 

tT?" — Liability of different railways. 

Before S. 74-E comes into play the loss must 
be proved as provided by in S. 80. If the loss 

mal-?,L P »u Ved ■ ,be onl >' remedy to the person 
maxing the consignment is to sue the contracting 

Amiss pSTn** A " ( ' ml S ' 74 ' E 

... — Scope — Remedies under — Lf al¬ 

ternative — Goods consigned to A Railway for 


delivers on B railway — Loss occurring on A rail- 
way — B Railway’s liability’. 

Section 80 gives the consignor the choice of 
claiming bis remedy either against the raihvav 
administration to which the goods are consigned 
or against the railway administration on which the 
loss occurs. The remedy is alternative, and not 
cumulative. Where therefore the goods are con¬ 
signed to A railway for delivery' at a railway sta¬ 
tion on B railway and the suit for damages for 
short delivery is brought against the Union of 
India representing B railway, on which railway 
the loss has not taken place, B railway cannot be 
made liable for the loss either on the theory of 
agency or partnership and hence the suit is not 
maintainable. AIR 1956 Pat 434 (436, 437) 
(Pt C) (Pr 11). 

-S. SO — Liability of different railways. 

While S. 80 gives option to the plaintiff to 
sue one or another of a number of railway ad¬ 
ministrations where the goods are booked though 
it does not imply much less require, that where 
the plaintiff has brought his suit against all the 
railway administrations concerned he is entitled to 
a decree against all or even such of them as 
have satisfied the Court that the loss occurring to 
the plaintiff was not due to their negligence. 
Under the law a railway company has not the 
liability of an insurer but only that of a bailee. 
If the plaintiff is unable to prove any default 
against the so-called contracting railway and if the 
latter is able to prove that it has properly dis¬ 
charged its statutory' duty as a bailee, it must b# 
absolved from all responsibility' to the consignor 
for the loss of or damage to the goods. See Rail¬ 
ways Act (1890), S. 72. AIR 1955 NUC (Raj) 
4064 (DB). 

-S. 80 — Loss to goods during transit on othar 

railway — Railway to which goods are delivered 
is liable. AIR 1955 NUC (Sau) 5412 (DB). 

4. Non-delivery. 

-S. 86 (as it stood prior to its amendment in 

1961) — Non-delivery of goods is covered by ex¬ 
pression ‘loss, destruction or deterioration”. 1962 
Ker LJ 530: 1962 Ker LT 341. 

——S. SO — Applicability —- Claim for non¬ 
delivery and claim for loss of goods — Difference 
between — Claim for non-defiverv — Principles 
of S. 80 cannot be made applicable so as to en¬ 
title the defendant to have the suit dismissed on 
that ground. See RaiKvavs Act (1890), S. 77. 
AIR 1958 Pat 489 (DB). 

-“-S. 80 —- "Loss" — Allegation of loss due to 

negligence of servant of railway administration — 
It is a case of loss and not of non-deliverv. AIR 
1935 NUC (Pat) 2492. 

—-S. SO — Scope and applicability — Non¬ 
delivery of part of consignment _ Suit for 
damages. 

Though S. 80 in terms docs not refer to non¬ 
delivery' at all however when there was provision 
m the agreement that the agreement shall be 
deemed to be made specially with all railway ad¬ 
ministrations who shall be carrier for anv portion 

a .' 1 ? ch „."' il1 bp liabl °- Seo Limitation 

Act (1908), Art. 31. AIR 1954 Pat 54S (DB). 

— Applicability — Case of non-delivery 

S. 80 of the Railways Act is inapplicable to a 
™ s „ e „ of non-delivery of goods. 54 PLR 440: AIR 
1953 Punj 43 (45) (Pt B) (Pr 7) (DB). 
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•S. 80 (as it stood prior to its amendment in 
1901) — Through booked traffic — Consignment 
received in damaged condition — Suit for com¬ 
pensation against railway other than one which 
booked consignment — Burden of proof. 

Under S. 80 it is for the consignor to establish, 
if he wants to sue a railway administration other 
than the one which booked the consignment, that 
the damage had occurred on its system. But 
where a consignor receives his consignment in a 
damaged condition from the delivering railway 
the burden would shift to the delivering railway 
to show that the damage had not occurred on its 
railway. The burden could be discharged by 
showing that the consignment was already damag¬ 
ed before it was received by that railway. Jetmull 
Bhojraj v. Darjeeling Himalayan Rail wav Co., Ltd., 
(1903) 1 SCJ 505: (19G3) 1 An WR (SC) 89: (1903) 
1 Mad LJ (SC) 89: 1903 SCD 509: (19G3) 2 An 
LT 80: (1903) 2 SCR 832: AIR 1902 SC 1879 
(1SS5) (Pt D) (Pr 24). 

-Ss. 80 and 3 (0) — Suit for compensation for 

loss of consignment carried by two railway ad¬ 
ministrations owned by Union of India — Suit 
against Union of India — Notices of claim under 
S. 77, Railways Act and S. 80, C. P. Code, given 
to both railways — Suit is against both railways 
represented by Union of India — Burden of prov¬ 
ing place where loss occurred is not on plaintiff. 

Held, if the consignment was booked at a place 
within the jurisdiction of one railway administra¬ 
tion to a place within the jurisdiction of another 
railway administration and the plaintiff sued the 
latter railway administration, then in that case the 
burden was on the plaintiff to show that the 
loss occurred within the jurisdiction of the rail¬ 
way administration within whose jurisdiction the 
place of the delivery was situate. But if the plain¬ 
tiff sued the railway administration of the place 
where the consignment had been booked, then it 
was not necessary for the plaintiff to show that 
the loss occurred at any particular point of its 
transit from the place of consignment to the place 
of its delivery. Since the definition of railway 
administration in S. 3 (6), Railways Act includes 
the Government, in the case of railways which 
are owned by Government they could sufficiently 
be represented by the Union of India. In the 
present case both the railway administrations 
being under the Central Government, the Union 
of India could represent both of them and it could 
be said that the suit was not only against N. E. 
Railway but also against Western Railway. The 
plaintiff never attempted to fix any particular 
place falling within the course of the transit of 
the consignment as the Jrtace where the loss oc¬ 
curred. The mere mention of North Eastern 
Railway in the array of parties could not imply 
that the claim had not been directed as against 
the Western Railway as well which was properly 
represented by the Union of India. Hence the 
burden was not on the plaintiff to prove the place 
where the loss occurred. AIR 1960 Ker 257 and 
AIR 1957 Madh Pra 157, Rel. on; AIR 1962 
Madh Pra 301, Not foil. 1904 All LJ 298: 1964 
AH WR (HC) 054: AIR 1905 All 122 (123, 124) 
(Prs 6, 10). 

-S, 30 — Suit against other railway adminis¬ 
tration. 

The only other administration that may be 
made liable under S. 80 of the Railways Act in 
case of through booking, is the administration on 
which loss, destruction, or deterioration occurs. 
Compensation from any other administration is 


recoverable only on proof of loss, injury, destruc¬ 
tion or deterioration of goods on the railway of 
that administration. It is for the plaintiffs to 
allege and prove, if the consignee railway has not 
been made a party to the suits whether the goods 
were actually delivered to any particular railway 
administration, and whether the goods were lost 
while in course of transit on any particular railway 
administration. ILR (1957) 9 Assam 1: AIR 

1959 Assam 98 (101, 102, 103) (Pt A) (Prs 7, 14, 
15) (DB). 

-S. 80 — Loss of goods — Presumption. 

The cause of action against the Union would 
arise only if the loss occurred on one of its Rail¬ 
ways. The plaintiffs have to prove this and may 
not shift onus by a presumption. See Evidence 
Act (1872), S. 114. AIR 1959 Assam 98 (DB). 

-S. 80 — Burden of proof — (Evidence Act 

(1872), Ss. 101 to 104). 

The onus is on the plaintiff to prove that the 
loss had occurred while on the railway over which 
the goods have passed which is attempted to be 
made liable. 00 Cal WN 683: ILR (1957) 3 Cal 
713: AIR 1950 Cal 390 (392) (Pt C) (Pr 21) (DB). 

[Reversed on another point in AIR 1962 SC 

1879). 

-S. 80 —- Mysore Railways Act, S. 64 — Bur¬ 
den of proving delivery by connecting Railway 
to defendant Railway. 

When goods are carried by more than one rail¬ 
way, and the plaintiff wants to make a particular 
railway liable for the alleged loss of goods, the 
burden of proving that the goods were delivered 
by the connecting railway to the railway which 
is sought to be made liable is heavily on the 
plaintiff. ILR (1955) Mys 444: AIR 1955 Mys 
123 (124) (Pt A) (Pr 8) (DB). 

-S. 80 — Allegation of damage to goods against 

particular Railway administration — Onus of 
proof. 

Where the case set up against a railway ad¬ 
ministration for damage caused to goods consigned 
to another railway administration is that a parti¬ 
cular administration or administrations of the Union 
are responsible, it has got to be shown by the 
plaintiff that the loss occurred on the Railway or 
Railways of the Union administration. The only 
administration that may be made liable under S. 80 
in case of through-booking is the administration 
on which loss, destruction or deterioration occurs. 
Compensation from such administration is recover¬ 
able only on proof of loss, injurv, destruction or 
deterioration of goods on the railway of that ad¬ 
ministration. This liability being statutory* the 
onus of proof does not shift. And S. 106 and 
S. 114 of the Evidence Act have no application in 
a case where the onus is placed by a particular 
statute, namely, S. 80 of the Railways Act. Ain 

1960 Orissa 100 and AIR 1956 Cal '390 and AIR 
1959 Pat 335 and AIR 1959 Assam 98, Rel. on- 
ILR (1959) Cut 716: AIR 1960 Orissa 103 (106) 
(Pt B) (Pr 6). 

-S. SO — Plaintiff exercising his option to sue 

defendant Railway administration — Failure to 
discharge onus under section — Plaintiff canno 
take advantage of S. 106, Evidence Act — (kv- 
dence Act (1872), S. 106), (1959). 1 OJD 299. 

ILR (1959) Cut 300: AIR 1960 Orissa 100 [Wi 
(Pt B) (Pr 10). 

-S. SO (as they stood prior to admendment of 

1961) — Non-delivery of goods booked on 
Northern Railway to be delivered on station \ o 
Eastern Railway — Cause of action m suit again_ 
Eastern Railway based on loss of goods -- rw 
tiff must allege or prove loss on Eastern Hamw 
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Decree on ground <>f non-delivery alone, held 
not proper. See Railways Act (1890', S. 72. AIR 
19G4 Pat 4S6 (DB). 

_S. 80 — Short delivery — Suit against non¬ 
contracting railway — Proof of loss on such rail- 
way — Onus. 

Where goods nre consignee! to a railway tor 
delivery at a railway station on another railway 
and the suit for damages for short delivery is 
brought against the Governor-General or the 
Union of India representing the latter railway 
where the loss does not take place the latter can¬ 
not be made liable for the lof> on the theory of 
agency or partnership. Therefore it is necessary 
to allege and prove that the loss occurred while 
the goods were in the custody of that railway. 
The onus of proof is on the plaintiff before he 
could succeed in the claim against that railway 
and he could discharge that onus by asking for 
discovery* of the documents from the defendant 
railway under the provisions of O. 11, R. 12 or 
0. 11, R. 14 of C. P. Code, with regard to the 
custody of the goods in the course of transit with¬ 
in their limits. 1959 BLJR 241: AIR 1959 Pat 
335 (335) (Pr 2) (DB). 

-S. 80 — Suit for loss against particular rail¬ 
way — Plaintiff claiming remedy against railway 
on which loss occurred and not against railway 
to which goods were consigned — Plaintiff must 
prove that loss occurred due to negligence of parti¬ 
cular railway — He could have sued both railways, 
but having made his choice, he must stand bv it. 
AIR 1955 NUC (Pat) 2492. 

-S. 80 — Transport over several railways — 

Burden of proof. 

Where goods are consigned for transport from 
one place to another over two or more railways 
and there is evidence to show that they reached 
a particular midway station from where the juris¬ 
diction of the delivering company commences, 
and the goods have not reached the destination, 
the only conclusion is that the loss occurred on the 
railway of the delivering company. In such a 
case the consignor has the option to sue either 
the forwarding company with whom he had con¬ 
tracted for transport of the goods, or the deliver¬ 
ing company which after having received the goods, 
railed to deliver them to the consignor or his as¬ 
signee. The other Railway systems over which 
the goods are to he carried, including the deliver¬ 
ing Railway, act as substituted agents for (and not 
as sub-agents of) the forwarding company and 
are liable to the principal for all kinds of torts 
$2S? M J*« d . ft'*«"• ILR (1958) Punj 4G7: AIR 
I9 rn2 l,n { 49 (151 ’ , 152) (Pt C) < Prs G > n> (DB). 
<>62] Cd ° n an0,her point in AIR 1962 Pun ) 


6. Notice. 


aTrf^iMn 77 i beforc f i,s <u " cnd , mcn ‘ b >’ Acl 

Railway a » i ^ C i 01 ?? ,— Goods consigned to 

naihvay A to be delivered at a place on Railway 

heTivenftJr l0 f ~ No, ‘ cc und « S - 77 to 
(1890) flLfiL c ¥ h rail "? y ~, See Railways Act 

S. 77 B air by Act 39 of 19Q1 ). 

'• 1904 Andh Pra 172 (DB). 

5s~ 80 a S ?L a , nd , 140 T Se ? ,ion 77 with 

as j eparat d Ta, J' va , y « d ™>nistration 

servefoneach V T,» N fe ? should he 

- K yc'dM) ^ 795, Diss. from 

Act (9 of irqo) ,? ee Ra *lways 

594 (DB), * A * R 1959 Andh Pra 

tflML t. ?PP] lcabil j‘y - Contract 

^ ™ r- Consignment of goods to East Ben¬ 


gal Railway bvhmging to Pakistan -— Delivery 
to be made by East Indian Railway belonging to 
Union of India — Non-delivery — Notice to 
Governor-General through General Manager — 
Notice held valid — Union of India hold liable. 
See Railways Act (1890), S. 77. ILR (1959) 1 
Ca! 450. 

-S. SO — Single notice against Union of India 

as representing all Railways — Not sufficient. 
See Railways Act (1890), S. 77. AIR 1957 Cal 
202 . 

-S. 80 — Service of notice —To whom to be 

given. 

A notice under S. 77 must be separately given 
to each railway administration impleaded as a 
dependent under S. 80. This is because each rail¬ 
way administration is to be treated as a separate 
entity wi'h separate existence and personality for 
the purpose of a suit under S. 80 of the Act. See 
Railways Act (1890b S. 77. AIR 1959 Madhya 
Pradesh 27G (DB). 

-Ss. SO, 77 and 140 — Through traffic — 

Notice under S. 77 to General Manager of one of 
railway administrations is sufficient — AIR 1949 
Pat -329, Diss. from: (1955) 1 Mad LJ 79; AIR 1955 
Mad 151, Overruled. See Railways Act (9 ol 
1890), S. 77. AIR 19G0 Mad 58 (DB). 

-S. 80 — Goods carried over two Railway Ad¬ 
ministrations — Loss of goods — Notice under 
S. 77 to General Manager of one railway adminis¬ 
tration is not sufficient. See Railways Act (1890), 
S. 77. AIR 1955 Mad 151. 

[Overruled in AIR 1960 Mad 58]. 

-Ss. SO, 77, 77-C, 74-D—Administration not dis¬ 
closing how consignment was dealt with — Con¬ 
signee not in position to know whether goods were 
lost or destroyed in transit — Suit for non-delivery 
— Notice under S. 77 is not necessary — See 
Railways Act (9 of 1890), S. 77. AIR 1961 Mani¬ 
pur 45. 

-Ss. SO, 77-D — C. P. Code (1908), S. 80 — 

Sint for non-delivery — Notice under S. 80, C. P. 
Code, has to he sent to destination Railway only. 

In a suit for non-delivery, the proper Railway 
against whom notice under S. 80, C. P. Code has 
to lx* sent and the claim to be made is the des¬ 
tination Railway who are bound to deliver the 
goods, as distinguished from a suit under S. 80 
of the Railways Act which is for loss or destruo 
lon of the goods. In the latter case, the fact of 
loss or destruction is not in dispute and the fact 
must have been made known to the partv, as re- 
qi.ircd under S. 74-D (b) of the Act. ’in such 
2 ^ has to be brought cither under 

\ of the Railways Act, against the Railway to 
\\hom the goods were delivered for transit or the 
Railway where the loss or destruction occurred. 

j'l; . ,bc , of su 't for compensation for non- 
delwen, which is not a suit under S. 80 of the 

des inatL A R’ 7* C ‘T hc brought only against the 
destination Railway for their failure to deliver the 

goods and the notice under S. 80, C P Code 

Am P a , iKvay *» a P^r notS 

pil Fm cl 2i). on *- AIR 1961 M “* 

tration “ notice to other railway adminh- 

case trough booking of goods where the 
goods convened are carried over several railway 
administrations notice of claim for the loss or 

tr 8C r u *2 goods has to be given to 
each ot the railways concerned, and notice to one 
railway administration is not sufficient notice to 
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[he ,other railways in order that tliey may be made 
ill JS r the aI,e 6 e(l loss or damage. AIR 1960 
Disscnt > from; AIR 1956 Orissa 29 and 
AIR 1949 Pat 329 and AIR 1959 Pat 335 and 

ino J 9 n 9 Andh Pra 594 and AIR 1960 Orissa 
103, Foil. (I960) 2 OJD 49: ILR (1960) Cut 110: 
AIR 1960 Orissa 154 (156, 157) (Prs 6, 7). 

SECTION 82-A 

" 7 —$ s - S2-A and 82-11 — Compensation more 
than once in respect of the same accident* — In¬ 
jury or death in railway accident — Compensa¬ 
tion received under S. 82-A — Compensation 
cannot be claimed once again under any other 
Act — (Workmen’s Compensation Act (1923), 
S. 3). 

Where a person has recovered compensation 
under section 82-A of the Railways Act for loss 
occasioned by a railway accident, he or, in case 
of his death, his heirs are not entitled to claim 
compensation in respect of the same accident once 
again under the Workmen’s Compensation Act or 
under any other law creating a right to such com¬ 
pensation. Section 82-M clearly means, and it is 
plain from the concluding part of the section that 
in respect of loss occasioned by a railway ac¬ 
cident there should be only one claim and under 
only one of the laws which create a right to such 
compensation. (1965) 1 Mys LJ 215: (1965) 1 
Law Rep 817: AIR 1965 Mys 306 (308, 309) (Pt A) 
(Prs 13, 16) (DB). 

-Ss. 82-A, 3 (4). 3 (2) — ‘Railway’ includes 

‘steamer’ — 1960 SCJ 679: AIR 1960 SC 610, Rel. 
on — ‘Jetty’ is a part of a ‘steamer’ which is in¬ 
cluded in the new ‘Railway’ — It is a ferry but 
jetty uncoupled with steamer is not part of stea¬ 
mer — Deceased standing on jetty' to enboard 
steamer is passenger but is not a passenger in 
steamer — (1896) AC 57, (1882) 9 OBD 106, Dist¬ 
ing. — Steamer of defendants dashing jetty and 
drowned — Defendants are not entitled to com¬ 
pensation — Case, however, recommended on 
humanitarian grounds. 1962 BLJR 354: AIR 
1962 Pat 109 (112, 113, 114, 115) (Pt A) (Prs 16, 
17, 21, 29, 30, 31, 32, 34, 42). 

-Ss. 82-A, 66 and 68 — ‘Passenger' — Person 


travelling without ticket or permission. 

The term ‘passenger’ has not been defined in 
the Railways Act. Reading Ss. 66 and 68 to- 

f [ether it is clear that a person desirous of travel¬ 
ing on a railway has to obtain a ticket under S. 66 
of the Act or can travel, if he has with him no 
proper pass or ticket, with the permission of the 
railway servant under S. 68 of the Act. A person 
who is travelling on a train without a proper pass, 
ticket or permission as required by Ss. 66 and 68 
of the Act is a trespasser and cannot be called a 
passenger within the meaning of S. 82-A of the 
Act. 

Semble — The heirs of such a trespasser, in 
case where he meets with death in an accident to 
the train through which he happens to be travel¬ 
ling, are not entitled to claim compensation from 
the railway. 1959 BLJR 150: 1959 Pat LR 65: 
ILR 38 Pat 577: AIR 1959 Pat 316 (317, 318) 
(Pt A) (Prs 4, 5, 8) (DB). 

-S. 82-A — Assessment of compensation — 

Principles. 

Ihe liability to pay compensation under S. 82-A 
has no necessary relation to the liability to pay 
damages in an action in tort. There are no 
reasons why the principles relating to damages in 
an action in tort should be imported into S. 82-A 
of the Act. AIR 1952 Pat 466, Rel. on. 1059 


1959 Pat LR 65: ILR 38 Pal 577: AIR 
19o9 Pat 316 (318) (Pt B) (Pr 9) (DB). 

-S. 82-A — Compensation — Basis. 

Person who suffers from temporary disablement 
is entitled to some compensation under the provi¬ 
sions of S. 82-A. 'Die basis on which the com¬ 
pensation is to be fixed is not the same on which 
damages are allowed under the common 
law of torts, because the compensation payable 
under S. 82-A is irrespective of any wrongful act 
neglect or default on the part of the railway ad¬ 
ministration. See Railway Accidents (Compensa¬ 
tion) Rules (1950), R. 6. AIR 1954 Pat 507 
(DB). 

-S. 82-A — Scope — Railway Accidents (Com¬ 
pensation) Rules, 1950 — If ultra vires or in¬ 
valid. 

The Railway Accidents (Compensation) Rules, 
1950, made under S. 82-J of the Railways Act, 
clearly work out the obiect of S. 82, and are in 
no way inconsistent with the meaning of S. 82; 
nor do they go bevond the object of that section. 
They cannot therefore be held to be invalid and 
inoperative. AIR 1952 Pat 466 (467) (Pt A) 
(Pr 4) (DB). 

——Ss. 82-A, 66, 68 — Person travelling by goods 
train without ticket or permission injured in colli¬ 
sion — Trespasser — Railway administration is not 
liable to pay any damages — Scope of S. 82-A in¬ 
dicated — (Tort — Damages — Carrier — Colli¬ 
sion — Liability of railway to trespasser). See 
Railways Act (9 of 1890), S. 66. AIR 1957 Punj 
164 (DB). 

-S. 82-A — Scope and applicability. 

S. 82-A applies only when the death is of a 
passenger travelling by train and meeting with an 
accident. But when somebody other than a 
passenger is killed in the accident that section has 
no application. Damages payable exceeding 
Rs. 10,000. S. 82-A is no bar in awarding them. 
AIR 1954 Vind Pra 17 (23) (Pt F) (Pr 30). 

SECTION 82-F 


•S. 82-F — Appeal under, against order of 


Claims Commissioner — Covered by Sch. 2, 
Item 4 of Hyderabad Court-fees Act corresponding 
to Sch. 2, Art. 11 of Central Act — Sum of Rs. 2/- 
is sufficient — See Court-fees Act (1870), Sch. 2 
Art. 11. ILR (1959) An Pra 194. 

SECTION 82-G 

-S. 82-G — Apportionment of compensation hi 

respect of death of passenger — Claims commis¬ 
sioner can apportion compensation only among ap¬ 
plicants — He has no power to apportion com¬ 
pensation to dependants of deceased who are not 
applicants before him. 

It is only when there are more applicants than 
one for compensation in respect of the death ot 
a single passenger that the Claims Commissioner 
can apportion the compensation determined to be 
payable by the railway administration but even 
in such a case the apportionment can be made 
onlv amongst the applicants and no part of the 
compensation can be given to those dependents ot 
the deceased who are not the applicants before 
him. The Claims Commissioner has no power to 
inquire into the question as to who are the depen¬ 
dents of the deceased and whether the compen¬ 
sation determined to be payable by the railway 
administration should be apportioned amongst 
them. There is no provision m Ss. 82-A to W-J 
or in any other part of the Railways Act which 


1449 


RAILWAYS ACT (1S90), S. 32-H 


enables a dependent of tbe drcea>ecl to make an 
application for the benefit of himself and the 
other dependents of the deceased nor is there any 
provision which makes the benefit of .any order 
which may be made by the Claims Commissioner 
on the application of a dependent of the deceased 
available to the other dependents. (19G4) 5 Gnj 
LR 1021: ILR (1904) Cnj 1178: AIR 1905 Guj 
156 (157) (Pr 4) (DB). 

SECTION 82-H 

-$s. 82-H, 82-A — "Compensation more than 


action *»f the petitioner 
Mit taking the 
fCr) 494: (1901 
-Ss. 101 (a) and 101 


in 


the train with- 
1961 Mad LJ 


Parting 

ine clear token. 

2 An WR SO. 

— General and Sub- 


(c) 


once in respect of the same accident” — Injury 
or death in railway accident — Compensation 
received under S. 82-A — Compensation cannot 
be claimed once again under any other Act — 
(Workmen’s Compensation Act (1923), S. 3) — See 
Railways Act (9 of 1890), S. 82-A. AIR 19fi5 
Mys 306 (DB). 

SECTION 82-J 

-S. 82-J — Rules under — Railway Accidents 

(Compensation) Rules (1950), R. II (1) (i) — Rule 
is not ultra vires. 

Rule II (1) (j) of the Railway Accidents (Com¬ 
pensation) Rules, 1950 framed under S. 82-J of 
the Railways Act does not go beyond the rule 
making power and is not inconsistent with S. 82-A 
(1) and is not ultra vires. 1962 BLJR 354: AIR 
1962 Pat 109 (115) (Pt B) (Pr 37). 

-Ss. 82-J, 82-A — Rules under S. 82-J Rail- 

wav Accidents (Compensation) Rules (1950) — 
Rules arc not inconsistent with S. 82-A, Railways 
Act — See Railways Act (9 of 1890), S. 82-A. 
AIR 1952 Pat 466 (DB). 

SECTION 84 

-S. 84 — Criminal P. C. (1898), Ss. 476-A. 

476, 195 (3) — Claims Commissioner appointeci 
under Railways Act, if subordinate to High Court 
— Claims Commissioner upholding claim — Sub¬ 
sequent application by State to file complaint for 
prosecution of claimant for offences under Ss. 420 
and 193, Penal Code for making false claim — 
Not maintainable — See Criminal P. C. (1898). 
S. 476-A. 1959 Cri LJ 558: AIR 1959 Andh 

Pra 235. 

SECTION 101 


sidiary Rules. Hr. 52 and 32-1 — Negligence is not 
only doing repairs negligently hut also breach of 
rule endangering public safety — AIR 1924 Oudh 
250. Dieting.— Duty under General Rule 52 and 
Subsidiary Rule 52-1 is that of person actually 
earning out repair*. ILR (1961) Bom 923: 1961 
Nag LJ 298: 03 Bum LR 711: 19G2 (1) Cr LJ 
273: AIR 1962 Bom 41 (43, 44. 45) (Prs 8, 9, 10, 
II, 12). 

-S. 101 — Contributory neolicence is no de¬ 
fence. AIR 1955 NIC (Cal) 5910 (DB). 

-S. 101 — Subsidiary Rules, Rr. 152-1 and 

147-1 (a) — Supervision requited of shunting 
master at time of loose shunting while setting points 
— Nature of. 

Where the .shunting master in charge of shunt¬ 
ing operations, directed the pointsman to set the 
points for siding No. 2. for purposes of taking the 
wagons on that siding for loose shunting and on 
the pointsman shouting that the point nas been 
accordingly set up. the shunting master signalled 
the engine driver to shunt (ho wagons, but it was 
found that the pointsman instead of setting the 
point for siding No. 2 had set it for siding No. 1 
with the result that (he wagons were moved on 
siding number 1 fatally injuring one of the 
labourers who were working on siding No. 1 the 
shunting master is not guilty of disobedience of 
subsidiary rules, J52-1 and 147-1 (a). 

The S. R. 147-1 (a) does not require that the 
shunting master should personally go to the spot 
where the levers for working the points are situat¬ 
ed. and to verify by going there whether the 
points are set as per his orders. 

Supervision as required by S. R. 147-1 (a) does 
not mean that the person supervising the work to 
be done under his orders, has, every time he issues 
orders, which have* to be carried out hv another, 
to go to that person and see that they are cor¬ 
rectly carried out. If he issues a correct order, 
he cannot be said to have failed in his dutv of 
suDenismn from the point of view of criminal 
iiamnty, it a person who is earning out the order 
commits a mistake of which the person super¬ 
vising could not have known, except bv going 

w°it( hinTb U I T , the order . is 1>oin ? executed! Anil 
watching how that person is carrying out that 


w- J. 101 — Criminal P. C. (1898). S. 367 — 

Appreciation of evidence — Collision between 
two trains at station — Prosecution of Station c . 

Master for negligence — Correct approach to im- ,hero "as no evidence that the point-man 

pute negligence on the part of the Station Master P° mf fnr siding No. 1 though he was 

.N* 5. he .Iso could 

i“, 2 C 'S1o5 P e sc'm 1, S ' 1958 Cri u 


no. be said to be Wl*‘of disoMcuTofT 
subsidiary rules. 1961 jab LJ 1003- 1961 MPT 1 
1157: II, R (1961) Modi, fra 403 LJ 


'•101 (a) — Applicability — ‘Endanger’ — 
tacts to be proved for conviction. 
r„,f. r v a „ conviction can be had under S. 101 
it’, the R a »wa>s Act the prosecution must prove 
that a general rule bad been disobeved; and that 
by reason of such disobedience, the safety of 

nni £? rson w , as L cnc| ai'trered. Actual harm need 
not he caused but a possibi itv of harm boino 
caused would suffice. A breach of the rulef™ 

Art °wk'i 01 )C P linishnWe under S. 101 of the 
fus 'ify C . < T tri T n,i0n of the rules might 

under s i’ acllon ’ l .° sus,ain « charge 
by rfiJiPi, he P c ro i ecu,,on must prove that 

*a *• ■** 

wmtV'SLT' fe- iTC 


* 1 A 1 C' • . V 

Plicabilityof- Subsidi0ry ni,C 147 * 1 W ~ Ap- 

Assistant St.Hoo MM.,' 

siSSi* 's & aw e 

deiren nf ! f j accused - and (ii) to the special 
dutv Ti,f ar i , nnd caution in tho discharge of his 
‘‘ t ^V. ,‘ut.es of a n Assistant Station Master 
L®, * h, ? l ' , y responsible character and tho most 
important of all his duties is to see that no colli- 
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sion takes place. Rules (in particular S. R. 37 (2)) 
require that the Assistant Station Master must 
keep the key in his personal custody. The clear 
intention of the rule is that in no circumstance 
should it be accessible to any one unless it is 
delivered by the Assistant Station Master himself. 
Therefore, in whatever manner the pointsman 
tfets the key the Station Master must be held 
negligent and must be held to have disobeved the 
rules, unless it is found that there is anv force or 
fraud used against him. 1960 Jab LJ 308: 1959 
Cr LJ 983: I960 MPLJ 185: ILR (1959) Madh 
Pra 411: AIR 1959 Madh Pra 2S4 (288) (Pt C) 
<Pr 41) (DB). 

-S. 101 — Crossing of trains at railway station 

— Omission to discharge personal responsibility 
cast on Assistant Station Master by rules — Act 
directly contributing to train collision — Convic¬ 
tion under S. 101 and S. 304-A, I. P. Code held 
proper Single sentence passed for both offences 

— Particular offence for which sentence passed 

not indicated — Lower Court’s order modified — 
Penal Code (1800), Ss. 304-A, 71. Conviction 

under S. 101 of the Railways Act and S. 304-A, 
I. P. Code was held proper. 

When a person is convicted of two offences the 
Court must indicate the particular offence for 
which the sentence is passed. It is always open 
to the Court not to pass any sentence for the 
other allied offence. Thus, where a single sen¬ 
tence was passed by the trial Court for the of¬ 
fence under S. 101 of the Railways Act and for 
that under S. 304-A, I. P. Code, as their ingredients 
were almost the same, the order of the lower Court 
was modified and it was directed that the sen¬ 
tence on the accused by the lower Court should 
be for the offence under S. 101 of the Railways 
Act, and that no separate sentence was necessary 
for the offence under S. 304-A, Penal Code. AIR 
1910 Nag 20; AIR 1925 Lah. 423 and AIR 1924 
All 438, Rel. on. AIR 1930 All 745; ILR 32 Cal 
73 and 170 ER 1319, Disting. (1961) 3 Orissa 
JD 313: 28 Cut LT 107: ILR (19G2) Cut 60. 

-S. 101 — Sentence. 

In assessing the proper punishment to be im¬ 
posed on the accused, the livelihood of their losing 
their jobs as a result of departmental action fol¬ 
lowing their conviction under S. 101, Railways Act 
can be taken into consideration. 1959 Raj LW 
577: ILR (1959) 9 Raj 589. 

-S. 101 — Plea of obeying orders — If valid 

defence. 

It is the duty of a subordinate officer to dis¬ 
obey an order of his superior officer if on the very 
face it is clearly wrong and will lead to 
wanton loss of life if carried out. Hence it is no 
defence that the accused who is a subordinate car¬ 
ried out the orders of his superior. (1959) Raj 
LW 577: ILR (1959) 9 Raj 589. 

-S. 101 — Applicability — Diversion of train 

on wrong line — Offence. 

In every case where a travelling train is actually 
diverted to a wrong line on which there is another 
train the safety of persons in the two trains is en-> 
dangered within the meaning of S. 101 of the 
Railways Act. If the error is due to disobedience 
of any rule or order or due to any rash or negli¬ 
gent act or omission, the offence under S. 101 is 
committed. The fact that due to the alertness of 
the driver the collision was averted is no ground 
for holding that no life was actually endangered. 
(1959) Raj LW 577: ILR (1959) 9 Raj 589. 

SECTION 109 


109 (1) 
not satisfied. 


— Offence under — Ingredients 


In a case where neither was it established that 
the compartment was reserved nor was it proved 
that the accused refused to leave the compart¬ 
ment when required to do so. 

Held, that the conviction under Section 109 was 
not valid. ILR (1964) 16 Assam 196: 1965 (1) Cri 
LJ 545: AIR 1965 Assam 38 (39) (Pt A) (Pr 4). 

SECTION 110 


-S. 110 — Non-cognizable offence — Magis¬ 
trate can take cognizance on police report — Omis¬ 
sion to examine officer — Conviction cannot be 
set aside on the ground of that irregularity. See 
Criminal P. C. (1898), Section 190 (1). 1962 (1) 
Cr LJ 467: AIR 1962 Raj 94. 


-S. 110 — Section is applicable to Railway 

servants also. 

Section 110 of the Railways Act is in general 
terms and it applies to all persons and there is no 
reason why any distinction should be made in the 
application of this section to an offence commit¬ 
ted by a railway servant. He comes equally with¬ 
in the definition of the word ‘person’ and the use 
of the words ‘fellow passengers’ does not make 
any difference because a railway servant is a pass¬ 
enger in the compartment if he happens to be 
travelling therein. AIR 1962 Raj 92, Rel. on. 1961 
Raj LW 518: 1962 (1) Cr LJ 467: AIR 1962 Raj 
94 (96) (Pt B) (Pr 5). 


• SECTION 112 

-S. 112 — Evidence Act (1872), Sec. 106 
Illustration (1)) and Section 101 Illustration (a) — 
Scope and object — Facts especially within Know¬ 
ledge’ — Interpretation — ‘Especially’, meanine 
of — (Interpretation of Statutes — Illustrations) 

— Civil P. C. (1908), Pre.) — (Words and Phrases 

— ‘Especially’) — Illustration (1)) to Section 106, 

Evidence Act has obvious reference to a very spe¬ 
cial type of case, namely, to offences under Sec¬ 
tions 112, 113 of Railways Act — See Evidence 
Act (1872), Section 106, Ulus. (b). 1956 Cri LJ 

794: AIR 1956 SC 404. 

-S. 112 — Criminal P. C. (1898), S. 4 (1) (h) 

— Complainant, who is — Case under Railways 
Act — Complaint by Asst. Commercial Officer -— 
Whole railway administration cannot be treated 
as complainant — See Criminal P. C. (1898), Sec¬ 
tion 4 (1) (h). 1961 (2) Cri LJ 185: AIR 1961 All 
447. 

-S. 112 — Criminal P. C. (1898), Section 439 

• * . . m l if.. 


-AIM V>1 III 111 111 I . . V - / * -. 

- Who can aply in revision — Third parties — 
.ocus standi of — There is no legal bar to reg¬ 
ion applications being entertained at instance of 
bird parties — Sec Criminal P. C. (1898), S. 439. 
961 (2) Cri LJ 185: AIR 1961 All 447. 

_S. 112 — Conviction under, when can be 

ustained — Ticketless travel -- No allegation oj 
raudulent intention in complaint — Charge not 
ramed thereon and accused not questioned on 
he point — Conviction under section cannot 
tand. AIR 1955 NUC (All) 4430. 

-Ss. 112, 113 — Applicability and scope. 

No doubt a person is bound to produce a rail- 
ay ticket or pass when demanded and would do 
able to pay the fare and penalty if he is un- 
ble to produce the ticket when demanded. IJ 
,-ould. however, be difficult to say that in aH 
ases the omission to produce the ticket or pass 
mild be referable to an intention to defraud the 
lilwav. It is possible that a person may lose his 
cket or may even be unable to purchase one o 
ccount of rush at the booking office or want or 
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sufficient time. In all such cases section 112 of 
the Railways Act would he inapplicable and the 
person in default could he held liable under sec¬ 
tion 113 of the Act. 1953 All WR (HC) 474: 1953 
All LJ 474: 1953 Cri LJ 1855: AIR 1954 All 12 
(13) (Pt A) (Pr 3). 

-S. 112 — Fraudulent intent to defraud es¬ 
sential. AIR 1951 All 410 (411) (Pt B) (Pr 4). 

-S. 112 — Criminal P. C. (1898), Ss. 221, 242 

and 255 — Complaint under Section 113 (4\ Rail¬ 
ways Act — Conviction under Section 112 of the 
same Act — Conviction is illegal. See Criminal 
P. C. (1898). Section 221. 51 Cri LJ 1174: AIR 
1950 All 441. 

-S. 112 — Applicability — Burden of proof 


— Evidence Act (1872), Sections 101, 103. 

Before a person can be convicted of an offence 

under Section 112 of the Act. he has to be charged 
and tried for that offence. In order to make out 
an offence under Section 112 the main ingredient 
of that offence namely, the intention to defraud 
a railway administration has to he established. In 
some cases, it may he possible to prove that the 
person concerned intended to defraud a railway 
administration; but there may he other cases, 
where no such presumption would arise. In such 
cases, (illustrations given) it will be necessary for 
the prosecution to allege and prove as a fact that 
the person concerned intended to defraud the rail¬ 
way administration. 51 Cri LJ 1174: AIR 1950 
All 441 (442) (Pt A) (Pr 6). 

—y--S. 112 — Intention to defraud railway ad¬ 
ministration on part of accused — Burden of proof 

— S. 106, Evidence Act not applicable. 

Mere travelling without pass or ticket does not 
attract S. 112, unless it can be infened from the 
circumstances that any person travelled in contra¬ 
vention of S. 68 with intent to defraud the Rail¬ 
way administration. The intention of the accused 
is a matter which is to be inferred from the cir¬ 
cumstances of each case. Undoubtedly it will be 
especially within the knowledge of the accused to 
explain as to how he was not travelling in contra¬ 
vention of S. 68. Railways Act without a ticket or 
a pass and to that extent the burden is on the ac 
cused, but the prosecution is not relieved of its 
responsibility to establish that the accused travel- 
led with intent to defraud the railway administra¬ 
tion. The question of intention is one which de¬ 
pends upon the circumstances of each case, and 
iftcp m Evidence Act, does not apply. 

1*® W C ? U 545: ILR (1964) 16 Assam 196: 
AIR 1965 Assam 38 (39) (Pt B) (Pr 5). 

Ss. 112 and 113 (2) — Intention to defraud 
essential — Person having authority to travel in 
second class travelling in first class compartment 

— No ollcncc. 

Jlf a “ us od, a Railway guard, who had audio 
nt> to travel by second class was found to be 
travelling in a first class compartment. The ac¬ 
cused was tried and convicted on his own pica of 
pulty under S. 112, Railways Act. 

Held, that the conviction of the accused under 
COU l d n 2‘ be sustained. To constitute an 

shoulr? P n'u er ,i S ' U2, Railways A , ctl ,he acc used 

* n m com P«bnent with intent to dc- 

• R °, ,lway ““Ration. When the al- 

rt y fi We / e i that * he accused was detected 
tiSrct nr . .1 st . class , compartment without any 
so constihitn a " ,ho S* y> ,hc a N a ‘ions did not per 

Act at Ht i?fe c undcr S - , 112 . Railways 

chartrot ™.t s ,iablllty was to make good the 
8 “ nd ,he compensation, if any, as provided 


bv S. 113 (5), Raibvavs Act. 1956 Cr LJ 1393: 
AIR 1956 Assam 1S6 (186) (Pr 2). 

SECTION 113 

•-S. 113 — Evidence Act (1872), S. 106, Illus¬ 



tration (b) and S. 101, Illustration (a) — Scope 
and object — Tacts especially within knowledge' 
— Interpretation — ’Especially’, meaning of — 
(Interpretation of Statutes — Illustrations) — (Civil 
P. C. (1908>, Pre.) — (Words and Phrases — ‘Es¬ 
pecially’ — Illustration (b) to S. 106, Evidence Act 
has obvious reference to a very special type of 
cases namely to offences under Ss. 112, 113 of the 
Railways Act — See Evidence Act (1872), S. 106. 
Ulus. (I>). 1956 Cri LJ 794: AIR 1956 SC 404. 

-S. 113 — Applicability and scope. 

No doubt a person is bound to produce a railway 
ticket when demanded. It is possible that a 
person may lose his ticket or may even be unable 
to purchase one on account of rush at the booking 
office or want of sufficient time. In all such cases 
S. 112 would he inapplicable and the person in 
default could he held liable under S. 113. See 
Railways Act (1890), S. 112. 1953 Cri LJ 1855: 
AIR 1954 All 12. 

•-S. 113 — Scope. 

Section 113 only provides a procedure for tho 
recovery of railway dues and does not define any 
offence. The procedure provided by S. 113 ol 
the Act is set in motion by an application and not 
by a complaint. 

Hence a complaint under S. 113 against an ac¬ 
cused is alleged to have travelled without a ticket 
is entirely misconceived. AIR 1951 All 410 (411) 
(Pt A) (Pr 3). 

—rS- 113 — Criminal P. C. (1898), Ss. 221. 242 
and -o5 — Complaint undcr S. 113 (4), Railways 
Act ~ Conviction undcr S. 112 of the same Act 
77 0 .S; >n ^ c,, rP illegal-— See Criminal P. C. 
(1898), S. 221. 51 Cri LJ 1174: AIR 1950 All 

441. 

7 s ; 113 — Section does not create offence hut 
a statutory liability for payment of penalty foi 
breach ot statutory obligations imposed upon every 
passenger travelling by railwav 51 Cri LI 1174- 
AIR 1950 All 441 (443) (Pt C) (Pr 8) 

——-Ss. 113 (2). 112 — Intention to defraud essen- 
Pc 7, nn . v,n 8 authority to travel in second 
Uass travelling in first class compartment — No 

CriTl A . ct (1890 ’- S ‘ 112 ‘ 1950 

Cn LJ 1393: AIR 19o6 Assam 186. 

“f’- U3.47—Applicability—Travelling with pass 
not in accordance with R. 39 (b) - Offence - 

Vble 39 n ml~Tk 0t f' n COns ! ste !* t wi,h Act unreason- 

it z ti™. jxr Mr 

6G > , 74 — Contract between railway 
lii f .- k l a , n<1 P^senger purchasing ticket — 

” Comrart P T ChaSe ^ by Misrepresentation 

b,«cZ L lT CS voidable and not void - 
luggage booked on such ticket I nf 

refnonrible ~ I l ai,wa > r administration is 

89 P 0) S Rfi ' Railways Act (9 of 

S. 60. AIR 1962 Col 48 (DB). 

ZZf) S ' U p ¥ “" d 68 — Passenger ticket lost durino 

S 68 ™.l£ rcc ? ve 7 — A certificate under 

less 68 trTsmlir^ 0I % on ^‘‘i™ that tickot- 

r s ' ra s oiler subsequently pav s the fare for 

the distance to be travelled - Suit to ^ro^r 

single fare or exce.ss charge not maintainnhir - 
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S*; c Railways Act (9 of 1890), S. 68. 1961 MPLJ 

(Notes) 56. J 

——S. 113 — Applicability. 

Section 113 does not apply to offenders against 
justice, but ordinarily to innocent persons, who 
may find themselves in the wrong by mere ac¬ 
cident. It imputes no criminal intention or off- 
once to person to be dealt with thereunder. ILR 

5) * ag 872: 1955 Nag LJ 617: AIR 1955 Nag 
26a (26/) (Pt B) (Pr 15) (DB). 

--S. 113 — Travelling without a ticket — Pro¬ 
ceedings under S. 113 (4) — Relevant matters to 
be considered stated — Duty of Railway pointed 
out. AIR 1955 NUC (Pat) 4585. 

——-S. 113 (4) — Travelling without ticket — 
Doubt existing as to the actual distance the man 
travelled or the station at which he boarded the 
train —- Proper form of charge-sheet to be used 
pointed out. AIR 1955 NUC (Pat) 4585. 

71 7 s - 113 ^ — Order under — Jurisdiction of 
High Court to interfere — Magistrate acting under 
S. 113 (4) is an inferior criminal Court within 
S. 435, Cri. P. C. read with S. 6 of that Code — 
High Court can interfer in revision under S. 439. 

xT e , e T^ Cr i minaI P * Q (1898, > S - 4 35. AIR 1955 
NUC (Pat) 4585. 

SECTION 118 

—-S. 118 — ‘Passenger’ — Licensed caterer in 
railway department is not passenger — Bearer of 
licensed caterer cannot be convicted under S. 118 
for travelling on foot-board of train. AIR 1955 
NUC (Pat) 248. 

-S. 118 — Criminal P. C. (1898), S. 239 — 

Same transaction — Petitioners tried under S. 118, 
Railways Act — No community of purpose being 
passengers travelling to various destinations, having 
nothing to do in common — It could not be said 
that there was any common transaction — See 
Criminal P. C. (1898), S. 239. AIR 1955 NUC 
(Pat) 248. 

SECTION 120 

-S. 120 — ‘Person* — Meaning — Rail wav 

servant not included — AIR 1937 Bom 357, Folf; 
AIR 1919 Mad 971 (2) and AIR 1934 Pat 52 (1) 
and AIR 1946 Nag 200, Not Foil. 1960 AH LJ 
445: 1960 All VVR (HC) 325: 1960 All Cr R 215: 
1960 Cr LJ 1532: AIR 1960 All 721 (722) (Pr 8). 

-S. 120 — Applicability — Railway servant — 

Prosecution. 

A railway servant can be prosecuted under S. 120. 
AIR 1919 Mad 971 (2): 19 Cr LJ 313; AIR 1934 
Pat 52 (1) and AIR 1946 Nag 150, Foil.; AIR 
1929 Sind 249 (1) and AIR 1937 Bom 357, Not 
Foil. 1957 Cr LJ 1041: AIR 1957 AH 636 (636) 
(Pt A) (Pr 3). 

•S. 120 — Mens rca — Presumption of Rail¬ 


way servant found in state of intoxication on rail¬ 
way platform — Conviction — Sustainability — 
(Penal Code (1860), S. 40). 

Absence of the word ‘knowingly* from the rele¬ 
vant penal provision does not necessarily exclude 
that ingredient of mens rea. It follws therefore that 
neither expressly nor by necessary implication has 
the presumption of mens rea been excluded from 
the provisions of S. 120. That being so, the con¬ 
viction of a railway servant could not bo sunstain¬ 
ed merely because the actus revs of the section 
stands established namely, that he was found in 
a state of intoxication on the railway platform at 
the alleged time. On the contrary, it will have to 
be established further that whatever he did was 
one by him with a guilty mind. Where neither tho 


railway scravant’s presence at the railway plat- 
torm nor his intoxication could be said to be his 
acts and there is absence of guilty mind behind 
those acts, the railway servant cannot be held to 
have committed any offence under S. 120. 19=57 

Cr LJ 1041: AIR 1957 All 636 (637, 638) (Pt B) 
(Prs o, 8). 

——S. 120 — Person' — Meaning of — Includes 
railway servant. 

The word ‘person' in S. 120 includes a railway 
employee who was not on duty when the offence 
was committed by him. Where all the ingredients 
of an offence under S. 120 arc satisfied a railway 
servant can he convicted under S. 120. Though 
certain provisions in Ss. 100 and 120 appear to be 
similar, that can be no ground for thinking that 
S. 120 was enacted to apply to persons not cover* 
ed by S. 100. AIR 1919 Mad 971 (2) and AIR 
1934 Pat 52 (1) and AIR 1930 Mad 406 and AIR 
1962 Raj 92, Rel. on; AIR 1937 Bom 357. Not 
Foil. 1965 (2) Cri LJ 741: AIR 1965 Cal 635 
(6351 (Pr 5) (DB). 

-S. 120 — ‘Any person’ includes railway scr- 

vant. 

Held, that the words ‘any person’ occurring in 
S. 120, Railways Act had to be construed in their 
ordinary plain dictionary meaning without import¬ 
ing reservations not appearing in the section itself. 
Section 120, Railways Act covers acts contem¬ 
plated therein and committed even by railway 
servants. (1946) NLJ 78: AIR 1946 Nag 150: ILR 
(1946) Nag 282 and 200, Foil.; AIR I960 All 721, 
Not Foil. 1962 MPLJ (Notes) 223. 

-S. 120 (b) — ‘Nuisance’ — Meaning. 

‘Nuisance* within the meaning of S. 120 (b), 
Railways Act means that which is offensive or an¬ 
noying and would appK to an incident in which 
there were abuse, grappling and exchange of blows 
between two persons on railway premises. 1959 
MPLJ (Notes) 134. 

-S. 120 — Railway officiat hurling down bundle 

of bangles of fellow passenger and breaking them 
commits offence under S. 120. 63 Mad L\V 66 
(2): (1950) 1 Mad LJ S2: 1950 Mad WN 302 (1): 
1950 Mad WN (Cri) 82 (1): 51 Cri LJ 1003: AIR 
1950 Mad 406 (406) (Pr 1). 

-S. 120 — Applicability — Drunkenness by 

railway servant on duty — S. 120 not applicable. 

S. 120 is not applicable to the acts of a railway 
servant while he is on duty and is acting as such. 
The Act treats drunkenness in the case of a rail* 
way servant to be a more serious offence than in 
case of any other person in any railway carriage or 
upon anv part of a railway. AIR 1919 Mad 971 
(2) and AIR 1950 Mad 406 and AIR 1934 Tat 52 
(1) and AIR 1946 Nag 200, Diss. from. AIR 1937 
Bom 357 and AIR 1929 Sind 249 (1) and AIR 
1960 All, 721. Rel. on. 65 Pun LR 312: ILR 
(1963) 1 Punj 569: 1963 (2) Cri LJ 318: AIR 1963 
Punj 362 (362) (Pr 2) (DB). 

_Ss. 120 and 121 — Constitution of India, 

Art. 311 (2) — Conviction on charge under Ss. 120# 

121 _ If conviction on criminal charge within 

Art. 311 (2) proviso (n). Constitution of India. 

The word charge in Art. 311 (2), Proviso (a' 
contemplates some accusation and not merely a 
charge in the technical sense of the Code ot Cn- 
minal Procedure. A charge under Ss. 120 & 12}. 
Railways Act, on which a person is convicted tails 
under the proviso as the offences covered by the 
aforesaid sections can be regarded to be criminal 
in the sense in which that expression is used m 
the proviso. AIR 1946 Mad 375, Rel. on. AIM 
1939 Punj 169 (169) (Pt A) (Pr 2). 
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_S. 120 (b) — Use of abusive language — Evi¬ 
dence. 

A categorical statement of a witness that he 
was abused in the name of his mother and sister 
is evidence enough to warrant a finding that the 
accused persons u>cd abusive language. AIR 
1925 Lab 151. Not Roll. II.R (1961) 11 Raj 
959: 19GI Raj LW 392: 19G2 (1J Cr LJ 4G5: AIR 
1962 Raj 92 (92) (Ft A) (Pr 3). 

-S. 120 lb) — Nuisance — Meaning of — Beat¬ 
ing a person on railway platform — Offence. 

Nuisance ordinarily means that which annoys or 
hurts or that which is offensive. If persons in¬ 
dulge in the act of beating on a railway platform 
it is bound to cause annoyance to other persons 
who happen to he there at that time. The case 
would come under clause (l>) because it would 
amount to the committing of nuisance on the Rail¬ 
way platform. ILR (19G1) II Raj 959: 1961 Raj 
LW 392: 19G2 (1) Cr LJ 465: AIR 19G2 Raj 92 
(92) (Pt B) (Pr 3). 

-S. 120 — Person — Meaning of — Includes 

railway servant — Scope of S. 120 compared with 
that of Ss. 99 to 105. 

Section 120 applies to railway servants. It may 
be that the provisions of S. 120 to some extent 
overlap the provisions of S. 100 but all the acts 
described in S. 320 are not covered under S. 100 
and there is no other provision in the Act which 
makes the acts described in S. 120 (b) and (e) com¬ 
mitted by railway servants punishable. Because 
Ss. 99 to 105 deal with the offences by railway 
servants and S. 120 appears under the offences 
falling under the head 'other offences' it cannot be 
said that the offences mentioned after S. 106 do 
c 0t r?rP p y to raiRvav servants. Offences under 
5s. 99 to 105 are of special kind relating to rail- 
way servants but the offences mentioned in Ss. 106, 
120 are such which can be committed both by 

wo , n as other P<^ons. AIR 
1919 X' 1 (2) and AIR 1934 Pat 52 (1) and 

5m 18? 4. a | S ,A 5 r 0 Z'i AIR 1946 Na « 200 

J A 9 .? 7 , Al1 Rcd - on » air 1937 Bom 357 
and AIR 1929 Sind 248 (1) and AIR 1900 All 721. 

Sg*' Q°™ ( T 1901 ' 11 Rai 959: 1961 R “i LW 

(Pt 2 CMPr 4) Cf L 4GO: AIR 1962 Rni 92 (93) 

SECTION 121 


— A^l. — Wilful obstruction to railway scr- 
hnlr7j ,n s,flndin S on platform — Pointsman 

Sfwct csr_ surffsjBS 

b “ D^:t- ssis* ,p " 

t J lc Nlajority; Raghubar Dayal, J. dis¬ 
senting) ( 1 ) that the act of waving a scythe in a 
2™ 8 ' vay al . lp 8 ei ' to have been done by $ the 
pointsman was done by him. actuated bv malice 

°- f fact ,hat C t}le guard had not 
spared him m the past; (2) that C was on duty as 

platform ‘“"j. v ^ lich ,hen standing at the 

during the time that the incident 

fcte li r °^ft eha . reing L his duty by this de - 

imerate and wilful act on the part of S (3) that 

of h nl Wl n ly f reatPtl obstruction in the dLcharge 
of the public duty by C as a guard within X 
meaning of S. 121, Railways Act, 1890. 

expression 3 *■ irP f^’ J* (dissenting) (1) that the 

eqBent ,| dlschar S e of , his *>ty" was not 
oCl to U ? e egression 1 when on duty”. The 

senS fn Z caused to the railway 

rvant in the discharge of his duty, should result 


in an obstruction or impediment in the execution 
of the duty he was performing at the time. There 
was nothing cm the record to show that what C 
was doing at the time amounted to his discharging 
some duty as a guard. The fact that he was on 
the platform about 40 minutes before the de¬ 
parture of the train did not necessarily lead to the 
inference that he must have been discharging 
some duty which he had to perform as a guard of 
that train, (2) that the intention to do a certain act, 
in no way directed towards the obstruction of a 
railway servant, would not be an act of wilful 
obstruction of the railway servant. The guard 
was not threatened in order to prevent him from 
carrying out his duties and therefore S could not 
be said to have wilfully obstructed C in the dis¬ 
charge of his duty: 1883 All \VN 197 and AIR 
1925 All 409 and (1907) 1 KB 59 and (1910) 1 
KB 1, Rel. on; (>) that an offence under S. 121 
of the Act is committed only when an accused 
commits an act with the intention of preventing 
the public servant from discharging his duty and 
the act does prevent him from doing so: (4) that 
conduct of S in giving threats to C, the guard, at 
the station did not amount to an offence under 
S. 121, Railways Act, 1890. but made out an off¬ 
ence under S. 506, Penal Code. Shvamlal v. State 
of U. P.. 1963 All LJ 596: 1963 Cur LJ (SC) 61: 

1963 (2) Cri LJ 403: (1963) 1 SCWR 617: (1964) 
1 SCJ 377: 1964 Mad LJ (Cri) 249: (1964) 2 SCR 
61: ILR (1963) 2 All 717: AIR 1963 SC 1511 (1513, 
1514, 1515, 1516) (Pt A) (Prs G, 11, 13, 19, 22). 

#-S. 121 — Obstructing a railway servant. 

Per Raghubar Dayal. J. — Threats of violence 
can amount to obstructing a public servant in the 
discharge of his duty, if the attitude of the person, 
holding out the threats indicated that violence 
would be used if the public servant persisted in 
dut >- AIR * 932 Cal 871 and AIR 
J 933 AR 'p 9 * Rel. on. Shyainlal v. State of U. 
P * l? 63 AR L J 596: 19^3 Cur LJ (SC) 61: 1963 
?Ar Cn irH 498: A 963) 1 SC WR 617: (1964) 1 SCJ 

®7I J A?® 4 N rt ifld .. Lj (Cri) 249; (1964) 2 SCR M: 

(Pt B) ?P?20) ?l7: A1R 1963 SC 1511 (15I5) 

4 , 24 —I Applicability — Refusal of passen- 
jter to show ticket when demanded — Offence — 
Railway Mobile Court — Procedure — Examine 
tion of accused under S. 342. Cr. P. Code 

m al re u- Sa .- b i' a P? ssen S er alighting from a train 
to show his ticket when demanded bv the railway 

Zf Cert T[ y . T pede ,he railway served 

tfe; Sh&ats stl 

Sn Ij (ft 4 ™ (S “ PP ’ 7,1 M.d 333 Si 

(1) Cri LJ 834: W'ffi 19 <” 

SECTION 122 
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gnizable offence — Punishable by maximum fine 
ot Rs. 50/- — But it can be tried only as a Sum¬ 
mons Case — See Criminal P. C. (1898), S. 4 (1) 
(f>. 1964 All WR (HC) 108. 

—-—S. 122 — Finding that accused were authoris¬ 
ed to be in premises — No question of warning 
arises. AIR 1955 NUC (All) 5820. 

-S. 122 — Applicability. 

A was a railway employee and the route taken 
by him was the route he was accustomed to daily 
as a matter of routine. It was a route used by 
similarly situated employees of the railway and 
the railway workshop with the implied permission 
of the railway authorities. On the admitted facts 
of the case the railway authorities had by implica¬ 
tion permitted workmen employed in the workshop 
to use this route. 

Held that A could not be regarded as a tres¬ 
passer and therefore S. 122 did not apply to him. 
See Workmen’s Compensation Act (1923), S. 3 (1). 

AIR 1954 All 132. 

SECTION 134 

-S. 134 — Opportunity to produce evidence. 

No doubt cases have to be tried by the Special 
Magistrate while he is on the line, but this would 
be no justification for refusing a proper trial if the 
accused wants to produce evidence to show that 
it was not his intention to defraud the railway. 
1953 All WR (HC) 474: 1953 All LJ 474: 1953 
Cri LJ 1855: AIR 1954 All 12 (13) (Pt B) (Pr 4). 

SECTION 135 

-S. 135 — Taxation of Railway Administration 

— Procedure indicated. See Municipalities — U. 
P. Municipalities Act (2 of 1916). AIR 1954 All 
56 (DB). 

-S. 135 (2) — Applicability — Conditions. 

In order to attract the provisions of sub-s. (2) 
of S. 135, Railways Act, not only must there be a 
notification of the Central Government under sub- 
s. (1) of S. 135, but there must be a liability upon 
the Railway Administration to pay a tax by virtue 
of the Notification. It is only where the Railway 
Administration is made prima facie liable to pay a 
tax to a local authority that it can approach the 
appropriate authority for determining the quantum 
of such liability. 61 Bom LR 1097: ILR (1959) 
Bom 1497: AIR 1960 Bom 141 (143) (Pt B) (Pr 8) 
(DB). 

-S. 135 (2) — Jurisdiction of tribunal. 

Where a person seeks from a tribunal an ad¬ 
judication of a dispute, he must allege and, where 
disputed, prove that the tribunal has jurisdiction 
to entertain the proceding in which the dispute is 
raised. In the absence of such an averment, the 
Court must reject it, unless the Court is satisfied 
from the other averments in the plaint that it has, 
prima facie, jurisdiction to entertain the plaint 
and that the plaintiff’s omission to make the aver¬ 
ment as to jurisdiction is a mere clercial or acci¬ 
dental error. But where a plaintiff lodges his 
claim and denies the jurisdiction of the Court to 
entertain it, the Court must throw it out forthwith. 
The position is not different where an initial aver¬ 
ment to the Court’s jurisdiction is withdrawn by 
the plaintiff either expressly or by necessary im¬ 
plication, later on. 

From the language of sub-s. (2) of S. 135, Rail¬ 
ways Act, it is clear that the existence of liability 
on the Railway Administration to pay a tax to the 
local authority is a condition precedent to the exer¬ 
cise of the jurisdiction to determine the quantum 
of liability under S. 135 (2) of the Act. In other 


words only a Railway Administration which ac¬ 
cepts the position that it is liable to pay a tax thal 
is entitled to approach the appropriate authority 
under sub-s. (2) of S. 135. It is, therefore, not 
competent to such authority to consider, in a pro 
ceeding before him under this provision, the very 
factum of the liability of the Railway Administra 
tion to pay the tax of which the amount if any 
is required to be determined by it. 61 Bom LR 
1097: ILR (1959) Bom 1497: AIR I960 Bom 141 
(143, 144) (Pt C) (Prs 10, 12) (DB). 

-S. 135 (2) — Scope of enquiry. 

The opening words of sub-s. (2) of S. 135 are 
while a notification of the Central Government 
under Cl. (1) of this Section is in force” Once o 
notification is issued under the aforesaid provision 
it would follow that the exemption of a Railway 
Administration from liability to pay a tax conferred 
bv the opening words of sub-s. (2) of S. 135 is 
taken away or modified by that notification. Thai 
is a settled and indisputable fact and cannot be 
questioned before or by the authority approached 
under S. 135 (2). The authority can construe the 
notification or enquire into the existence of the 
notification. If it holds that there is no notifica 
lion, it must straightway proceed to dismiss the 
application. It has no power to go into the ques 
tion of the liability of the Railway Administration 
to pay a tax at all. Hence if the Railway Adminis¬ 
tration disputes the very fact of the liability then 
the proper course for it is to go to the ordinary 
Civil Court for redress and not to the authority 
appointed under the Railways Act. In such a case 
the District Judge has no jurisdiction to entertain 
the application, it follows that his findings on the 
various questions raised by the Railway Adminis¬ 
tration are inefficacious. 61 Bom LR 1097: ILR 
(1959) Bom 1497: AIR 1960 Bom 141 (144) (Pt D) 
(Prs 13, 14) (DB). 

-S. 135 — Liability of Railway property to 

pay municipal taxes — Notification when old 
Municipal Act was in force — Act repealed and 
new Act coming into force — Notification suffi 
cient to levy tax under new Act — Municipalities 
— C. P. and Berar Municipalities Act (2 of 1922), 
Ss. 66 (6). 2 (2). AIR 1953 Nag 297 (301) (Pt E) 
(Prs 23, 27). 

-S. 135 — Applicability of Orissa House 

Rent Control Order, 1943, to godowns built by 
licencees on railway lands — Municipality cannot 
claim to levy tax on the Railway administration in 
view of S. 135, Railways Act and the Railways 
(Local Authorities’ Taxation) Act. See Houses and 
Rents — Orissa House Rent Control Order, 1943. 
AIR 1955 NUC (Orissa) 5693 (DB). 

-S. 135 — Railways (Local Authorities’ Taxa¬ 
tion Act) 1941, Ss. 4, 3 —• Distinction between — 
Railway property' liable to taxation before 1937 — 
Section 4 applies — Fresh notification not neces¬ 
sary—Government of India Act (1935), S. 154) 
(Constitution of India, Art. 285) — See Railways 
(Local Authorities’ Taxation) Act (1941), S. 4. AIK 
1959 Pat 216 (DB). 

-S. 135 — Holdings belonging to O. T. Rail¬ 
way — Liability to taxation by municipality -- 
(Railways (Local Authorities’ Taxation) Act 
S. 4) — (Government of India Act (1935), S. 154, 
Proviso) — (Government of India (Adaptation of 
Indian Laws) Order (1937), S. 9). 

Section 135 of the Railways Act, S. 4 of the 
Railways (Local Authorities' Taxation) Act and 
S. 154 of the Government of India Act with 
proviso and S. 9 of the Government of Indu) 
(Adaptation of Indian Laws) Order are all in con- 
sonance with each other. 
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Where, therefore, a municipality brought a suit 
for arrears of municipal taxes in respect of hold 
logs belonging to the O. T. Railway: 

Held, that the notifications issued under S. 135, 
Railways Act, not having been varied or revoked 
by the Government the municipality was within 
its rights in claiming the tax. AIR 1954 Pat 5GS 
(572) <Pt E) (Pr 7). 

-S. 135 — Notification under — Right of local 

authority to vary amount of tax. 

What the notifications issued under S. 135 
authorise is a liability to certain kinds of taxes 
which are bound to be revised under the propet 
provisions of the Act governing the local autho¬ 
rities. All that is excluded is a new kind of tax 
but it does not in any way affect the right of the 
local authorities to vary the amount of tax in ac¬ 
cordance with law. And no question of the 
amount of tax can affect the nature or class to 
which a particular tax belongs. AIR 1954 Pal 
5G8 (573) (Pt F) (Pr 9). 

-S. 135 — Notifications under — Property 

constructed after 1937 — Liability to taxation — 
(Railways Local Authorities’ Taxation) Act (1941), 
S. 4 — (Government of India Act (1935), S. 154). 

As the notifications issued under S. 135 do nol 
provide any restriction upon the power of the local 
authorities to impose the tax specified thereunder 
there is no reason to restrict their operation to the 
properties which existed prior to 1937 as would 
be the case where the matter is governed only 
by the provisions of S. 154 of the Government of 
India Act. AIR 1954 Pat 5G8 (574) (Pt Hi 
(Pr 12). 

SECTION 137 

•-S. 137 (before Amendment in 1955) — Rail¬ 

way servant is public servant. See Prevention of 

Act (1947), S. 2. 1959 Cr LJ 1497: AIR 
1959 jL 1310. 


• —S. 137(1) (as amended by Act 17 of 1955)— 
Prevention of Corruption Act (1947), S. 5 (1) (d) — 
Offence under S. 5 (1) (d) — Railway servant — 
If public servant — (Penal Code (I860), S. 21). 

Hefoa* the amendment of S. 137 by Act (17 of 
JH55) railway servants were treated as public ser¬ 
vants only for the purposes of Chapter IX of the 
Indian lenal Code. But now, as the result of the 
amendment, all railway servants have become pub- 
lie servants not only for the limited purposes but 
also generally. In any event, they are public ser¬ 
vants under the Prevention of Corruption Act. 
Kam Krishan v. State of Delhi, 1950 Pnt T R 

SSrff'r WtHT 1 WN 480: 1«WSQ?«S 

S nmn hi wn 19 ,c G 577: 69 Mod Lw 
I 195 ®! AI1 VVR (Sup) 95: 1956 SCR 182 

ML! SnH ^ LT 5,2: (1956) 2 

SC J .7MU W C) ( (pfoi. F “ ni ‘ m: AI " 1956 

ri A? 7 f 4) , — Scope — Question whether 

Hon nf m,n* C udeS “J ralhva >; servants from defini- 
Hon of Public servant except for purpose ofCh IX, 

titntiA C r S r“ , s . uljs, ? nlml question of law. See Cons- 

W l8 (I, a ' Art - 134 (1) (c) - AIR 1955 

oT^n 137 ! - ^ Prevention of Corruption Act (1947) 

n.,fcf naI Code (1860) - S - 21 - Public Servant- 
Railway servant is a public servant within the 

Sken "ft. ° f > k- Ct ° f , 47 ~ Proceedings under 
I860) Tim h "V nd p er th " Act - (Penal Code 
2 of 194 7 f ) c~o See , P Q r ^ en „ h ? n I ° T f Corruption Act 
All 058. S ’ 2 - 1956 Cn LJ 687 ■■ AIR 1956 

IWko (aa) Za Mr 1ml p n- C (1898) - Ss 

1 a; and 537 — Public servant — Railway 


ticket examiner i< public servant — (Penal Code 
(18001. S. 2D — See Criminal P. C. (18981. S. 200, 
Proviso (aa). 195G Cri LJ 44: AIR 1957 Andh 

Pra 4. 

-S. 137 (1) — Penal Code (1860). S. 161 — 

Public servant — Railway servant is a public ser¬ 
vant and can be convicted under S. 161 — (Pre¬ 
vention of Corruption Act (1947), S. 2) — Seo 
Penal Code (1860). S. 161. 1957 Cri LJ 1127: 

AIR 1957 Ker 134 (DB). 

-S. 137 — Before amendment of S. 137 in 

1955 a railway servant was deemed to be a public 
servant only for certain limited purposes. After 
the amendment in case of State-owned railway, 
all its servants would be Government servant gene¬ 
rally by virtue of the State taking over the railways. 
In case ol employees under the private agencies 
however they would be public servants only for 
the limited purposes specified in that behalf — 
See Railways Act (1890), S. 3 (7>. (1964) Mad 

LJ (Cri) 645: (1964) 2 MLJ 477. 

-S. 137 (as amended in 1935) — Servant of 

State-owned railways is a public servant for oil 
purposes and not merely for the purpose of Chap¬ 
ter IX of Penal Code. 

After the amendment of S. 137 in 1955 by the 
deletion of suh-s. (4) therefrom, an employee of 
the State-owned railway is a public servant not 
merely for the purpose of Chapter IX of the Penal 
Coc e but even for the purpose of S. 353. Penal 
Code AIR 1956 SC 476; AIR 1959 SC 1310, Rel. 
on. Before the amendment in 1955, as a result oi 
the provisions of sub-s. (4) of S. 137, a railway 
servant was to be deemed to a public servant only 
lor the limited purpose of Ch. IX of the Code 
and not tor any other purpose although the rail 
way was State-owned and the servants of that rail- 
wav had automatically become Government officers 
and such of the provisions in S. 21, Penal Code, 
which refer to officers of the Government with 
reference to the duties they have got to discharge, 
were automatically attracted in their cases. But 

and h S ? f ! 1955 ’ S * 187 «> *as deleted 

and y 137 (I) had been recast using the phraso 

not being a public servant as defined in S. 21 Penal 

*° ‘f aiKvil >; se ™ nt ’ "hich phrase 
has to be given an adjectival effect on the words 

onl‘ Wa f Lr rVan , t ’ In 0,h, r * means H 

01 • “ 10$e ‘U'Jway servants who are not public 

T d i"t d , in S ,, 21 " f lh <- Penal Code 
shall be deemed to be public servants only for the 

purpose of Ch. IX of the Penal Code. The amend- 

Sinn f S # 13 i (1) was m,t founded to affect the 

r P a a °" i o rai l"T , serva,,,s » «he State-owned 
railways who had become already Government 
Sen-ants. It was intended to apply to the sSK 
of such railways as were not Reeled bvthewl 

of the' Penal Code T L° ( the SecHon f in Ch. IX 
effect of S. 137 m of T tL °n P V lrS *° , l>e % e real 
amendment in 1935 I9R4 its 
(1904) 2 Mad LJ 477. W Mad L * < Cr ) «5» 

iw,„S .7 s - 197 - 

— Offence under S. 408 I P r R a y ^ rvunl 
public servant—Sanction ' C- ~ Accused not 
Code (I 860 ), sT405 408 "n ne^ssary-ffenaj 
P. C. (1898) S 197 io-o'^T t S V e Criminal 
I95S Pat 441. ' 19 ° 8 C" U 1033: AIR 

committing offcn^'m^/T^OS - 8? 1 Y*r\ S ? rVant 
Applicability of Act 2 of 1947 ’ Codo ~ 
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Under S 137, Railways Act, 1890, a railway 
servant is deemed to he a public servant for pur* 
poses of Ch. IX of (he Penal Code. Ch. IX con- 
sists of Ss 161 to 171 only, and it is for the pur¬ 
poses ot these sections alone therefore that a Rail¬ 
way servant can he called a public servant within 
the meaning of S. 21, Penal Code, and he cannot 
otherwise he called a public servant for the pur¬ 
poses of the Penal Code. If, therefore, the pro¬ 
secution case is that the railway servant commit¬ 
ted offence under S. -108, Penal Code, only they 
cannot call the railway servants public servants 
and no question of the application of Prevention 
of Corruption Act 2 of 1947. arises as they are 
not public servants within meaning of S. 2 of that 
Act, they being not public sen-ants within S. 21, 
Penal Code. If, therefore, the servants are being 
proceeded against in the Court of a Magistrate, 
there is no occasion for withdrawing these cases 
from that Court and transferring them to Special 
Judge. ILR (1955) Punj 9: 1954 Cr LJ 1290: 5G 
Punj LR 159: AIR 1954 P.rnj 189 (190) (Pr 3) 
(DB). 

[Overruled in AIR 1959 SC 1310.] 

SECTION 13S 


S. 138 — Remedy under — Whether depen¬ 


dent upon validity of discharge. 

The remedy under Section 138 of the Railways 
Act is not dependent upon the validity or other¬ 
wise of the discharge or suspension of the Rail¬ 
way servant concerned. 63 Cal WN 78: 1959 
Cr LJ 37: AIR 1959 Cal 64 (64) <Pt A) (Pr 2) 
(DB). 

-Ss. 138 and 148 (2) — Tea-stall contractor — 

Whether railway servant. 

A Tea-stall contractor at a railway statiou, and 
not his servant, can be regarded as a railway ser¬ 
vant within the meaning of Section 138 and Sec¬ 
tion 148 (2) of the Railways Act. 63 Cal WN 78: 
1959 Cr LJ 37: AIR 1959 Cal 64 (64) (Pt B) (Pr 2) 
(DB). 

-S. 138 — “Discharge” — Meaning of. 

The word “discharge” is generally enough to 
include in it discharge on retirement sc that even 
if a railway servant has been relieved of his office 
on retirement, he will come within the mischief 
of the section; and it will be legally open to a 
Magistrate, provided the second condition also 
has been fulfilled, namely, that he, his wife, etc., 
refuses or neglects, after notice in writing for 
that purpose, to deliver up the quarters to the 
railway administration. 

Where the only ground taken by the railway 
servant was that he was neither discharged nor 
suspended from his office but retired and that the 
railway not having paid his provident fund money 
on his retirement, he was not in a position to 
leave his quarters: 

Held, refusal by the Magistrate to take action 
under Section 138 was wrong. 60 Cal WN 088 : 
1957 Cr LJ 175: AIR 1957 Cal 97 (97, 98) (Pr 2). 

SECTION 140 

-S. 140 — Service of notice — Suit by rail- 


- vs. Am VS - -- . . 

way servant to declare his removal invalid 
Notice addressed to Secretary. Central Govern¬ 
ment for Railways sent by the latter to General 
Manager, East Indian Railway — It must be taken 
to have reached the General Manager in the ordi¬ 
nary course of official business — Suit could not 
be held to be defective for want of notice under 


B , llW W P C »- 

- Ss. 140, 77, 80 — Section 77 read with Sec¬ 
tions 80 and 140 treats each railway administra- 
lun as separate entity — Notice of claim should 
be served on each — AIR 1952 Mad 795, Diss 
from — (Civil P C. (1908). Section 80) - See 
Rad ways Act (9 of 1890). Section 77. AIR 1959 
Andh Pra o94 IDB). 

: $ s - 140, 77 — Person to whom notice has to 

be sent — Claim to be preferred to Railway Ad¬ 
ministration as defined in Section 3 (6) — Rail¬ 
way administered by Government — Notice under 
Section 140 should be served on manager or sub¬ 
ordinate officer who is authorised — Demand for 
open delivery held should be treated as claim 
under Section 77 — See Railways Act (1890, 
Section 77. AIR 1955 Assam 221 (DB). 

-S. 140 — Notice under — Scope of. 

Notice is no doubt an essential preliminary step for 
the valid institution of a suit but that would not 
make such a notice part of the cause of action 
for the suit itself. See Civil P. C. (1908), Sec. 80. 
AIR 1954 Bom 129 (DB). 

[Held impliedly overruled by AIR 1963 SC 1681 
as interpreted in AIR 1967 Cal 205.] 

-S. 140 — Service of notice — Notification by 

Agent of Bengal-Nagpur Railway authorising claims 
officer to receive notice — Notice on claims officer 

— Notice valid after taking over Railway by Gov¬ 
ernment. See Railways Act (1890), Section 77. 
AIR 1959 Cal 215 (DB). 

-S. 140 — Notice to Chief Commercial Mana¬ 
ger — Does not amount to the preferment of a 
claim to the railway administration — Waiver — 
Effect stated — See Railways Act (1890), S. 77. 
AIR 1957 Cal 17 (DB). 

-S. 140 — Service of notice — Claim may be 

served on Government administering railways. See 
Railways Act (1890), Section 3 (6). (1957) 61 Cal 
WN 433. 

-S. 140 — Service of notice — Chief Com¬ 
mercial Manager authorised by Manager to re¬ 
ceive claims under Section 77 — Claim sent to 
Chief Commercial Manager by registered post — 
Claim is duly served in one of the modes pres¬ 
cribed by Section 140 —• See Railways Act (1890), 
Section 77. (1957) 61 Cal WN 433. 

-Ss. 140 and 77 — Notice to Chief Commer¬ 
cial Manager of E. I. Railway is sufficient — See 
Railways Act (1890), Section 77. AIR 1952 Cal 
443. 

-Ss. 140 and 75 — Service of notice — If 

compulsory-. 

The word “may” in Section 140 of the Rail¬ 
ways Act, must be construed as “must”. When 
it is said that a person wishing to make a claim 
may serve a notice it means that he has the op¬ 
tion to serve the notice or not. If he does not 
serve it his claim will fail. If he wants to suc¬ 
ceed he must serve the notice. 35 C 194, Foil.; 
57 C. 1286, Diss. from. AIR 1952 Cal 341 (342) 
(Pt A) (Pr 4). 

_Ss. 140 and 77 — Railway administered by 

Government — Notice to manager means to Gene¬ 
ral Manager or Agent and not to Chief Commer¬ 
cial Manager — See Railways Act (1890), Sec. 77. 
AIR 1951 Cal 512 (DB). 

_Ss. 140 and 77 — Claim for damages caused 

to consignment of goods — Notice of claim issued 
to Chief Commercial Supenntendent — Chi« 
Commercial Superintendent held out and acting 
as delegate of the Manager of the Railway for 
receipt and disposal of claims under Section // 


RAILWAYS ACT (1890), S. 140 
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— Plaintiff is nut liable to lx* non-suited on tin* 
ground of non-compliance with Ss. 77 and 140. 
See Raihvavs Act (1890), Section 77. ILR (1964) 
1 Ker 355. 

-Ss. 140, 77 — Scope — Notice — Mode of 

service — Section 140 not exhaustive — Claim for 
compensation under Section 77 — Notice served 
on Chief Commercial Superintendent — Validity, 
It is true that Section 140 says that a notice 
for other document to be served on a railway 
administration may be served oil the manager 
thereof; but that section docs not say that it may 
be served only in that manner and it is not ex¬ 
haustive of the modes in which service can be 
effected. When a responsible officer (in this case 
(he Chief Commercial Superintendent) of a rail¬ 
way administration receives a claim for compen¬ 
sation under Section 77 on behalf of the adminis¬ 
tration and acts upon it, it may well be presumed 
that he had the necessary authority to receive it 
on behalf of the administration. 1960 Ker LT 352; 
(1960) 1 Ker I.R 183: 1960 Ker LJ 408: ILR 
(I960) Ker 435: AIR 1960 Ker 257 (257) (Pt A) 
(Pr 3). 

-S. 140 (c) — Giving of notice — Plaintiff 

can take advantage of — General Clauses Act, 
Section 10 — See Railways Act (1890>. Sec. 77. 
AIR 1957 Madh Pra 114 (DB). 

T7— an d 77 — Notice to General Traffic 
Manager — Notice is valid — See Railways Act 

H4°(DB) 890 , S ° dl0n ?7, AIR 1957 Modh Pra 

-Ss. 140, 77, 80 — Through traffic — Notice 
under Section 77 to General Manager of one of 
I? I W 2L ^ministrations is sufficient — AIR 1949 
1 at 329, Diss. from; AIR 1955 Mad 151, Over- 

Sub mo (9 of ,890) - Scc ' 77 ' 

7T“?\ , 14 ?. Goods carried over two Railway 
Adnunutntions — Loss of goods — Notice must 

w n nt t l ° ,0 . h "l?. R ? i,wa y administrations — 

Mad iSi ^* A ( 890) ’ Sec,ion 77 • AIR 1955 

[Overruled in AIR 19G0 Mad 58.] 

140 9 ivil p - c - (1908), Section 80 — 
Suits against Railway administration. 

law - in ,llc case of a suit 
against the Central Government which relates to 

Cene' l ']' a> K I the noUc ? has “> be served on "the 
Cenera! Manager of that Railway” The notice 

an <L5S °r n 17 ‘ 6 - 194 8 a "d served on a Sec ”. 
com'n£nrl •S >v .k n,mcnt lhcrcfore was not in due 
S e CM P i’ h /i h Qn ft r f q o re ^ en,S of section- 
300 ^ P '/"' 19 ° 8) ’ Sec(,on 8a AIR 1953 Nag 

is? iar- asef zit 
ss: &.;? ssl c sr“ 

iSaiV 0 ™ 5 ?s* to ifist 

wart — ’ Ernment °f India, in charge of Rail- 

quiring noUre to Ut hi ame , nd t me "f of Section 80 re- 
Railway_ rhi*»p a G i s ? n .* *° ^ enera l Manager of 

S3 Tlanager -TS‘'aS 

- srtli 

r M. 12.] Fn.n 92. 


was unt proper — See Civil P. C. (1908), S. 80. 
AIR 1955 Pepsu 51 (DB). 

-Ss. 140, 77 — Through traffic Notice to 

General Manager of one of the Railway admini¬ 
strations is suificient — See Railways Act (9 of 
1890). Section 77. AIR 1963 Punj 224 (DB). 

-5. 140 — Notice of claim addressed to Chief 

Commercial Superintendent. Western Railway — 
In reply letter to notice Superintendent aslcing 
claimant to send original bcejak without prejudice 
to enable him to settle claim — Beejak sent but 
no reply was received in spite of several remin¬ 
ders — Suit for compensation — Plaintiff alleg¬ 
ing that Chief Commercial Superintendent was 
the proper officer to deal with such notice — 
Allegation not denied by Railway in its written 
statement — Allegation must be taken to be 
admitted — There is sufficient compliance with 
Sections 77 and 140 and notice is not invalid — 
See Railways Act (1890), S. 77. (1956) 9 Sau LR 
80 . 

SECTION 142 

-Ss. 142 and 77 (before amendment by Act 39 

of 1961) — Presumption and inference os to 
service of notice — Averment in plaint as to 
service of notice — Absence of specific denial in 
Written statement — Effect of. 

Apart from presumption under Section 142, the 
absence of any specific denial by the Railway con¬ 
cerned of the averment in the plaint that regis¬ 
tered notice under Section 77, was sent to it must 
lead to the inference that the notice under Sec¬ 
tion 77 was duly served by registered post and 
du!v received. 28 Cut LT 331: ILR (1962) Cut 
402: AIR 1963 Orissa 54 (55) (Pt B) (Pr 7) (DB). 

SECTION 145 

—T^- 14 5 — Three persons authorised to plead 
and act for Governor-General — Only one of 
them signing memorandum of appeal — Other two 
allowed to sign memorandum after appeal was 
hied — Appeal could not be held to be filed 
without authority — Civil P. C. (1908), Order 41. 
nuie 1, 9 

Under Section 145 authority was given to three 
persons to plead and act for the Governor-General 
in certain cases. The memorandum of appeal 
was. however, signed by one of them only. Sub¬ 
sequently, after the appeal was filed, the other 

dun, TZcT' al ' 0Wed t0 * he me “ 

', hat .!f c ° uld » ot l, e said that the appeal 
was f led without authority or that it was not 

Xl Even if » held that fa 

authoritv to file the appeal was given jointly the 

thTX2 f the memornndum of n PPeal by one of 

^ s rlneoTei) (pfInk 3)'™ d ' Am 1950 

tinnc S 'r,| 145 r,A I>SOre RaiKva >' s A ct (1894), See- 

ser 'tr"Mv 0 L G 's' 

',7 s « «f 1894). Soclion ei" uTSss A 
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Pat SuDB) 0 ' <1908,, ° rder 3 ’ RuIe 3 ' ^ 1956 

—-S. 145 — Suit against East Indian Railway 
“ the name of Dominion of India - In appeal 

S g a"' ? f Suit name of Union of Indi “ substi- 
luted due to constitutional changes _ Special 

power of attorney executed in favour of B by 

to hav* )^ Ia y a ?r er ’, E f st Indian Railway, continues 
to have legal effect after transfer of power from Do- 

hnn 0 ^ j? ,0 A U . n j on of India — See Constitu- 

(DB) f India ’ ArUce 294, ^ 1956 Pat 511 

SECTION 148 

—-Ss. 148 (2), 138 — Tea-stall contractor — 
Whether railway servant. 

A tea .stall contractor 'at a railway station, and 
not his servant can be regarded as a railway ser¬ 
vant within the meaning of Sections 138 and 148 

n- T. S o e , e R . a , i i ways Act (1890), Section 138. 1959 
Cn LJ 37: AIR 1959 Cal 64 (DB). 

SCHEDULE 2 


cial nature” — ‘Loliis commonly called ‘shawl*" 

Z 3re c 0t S ^ avvls wi,hin the meaning of 

lKQdP q f ""-n ee A£ sore Railways Act (4 of 
1694), Section o9. AIR 1953 Mys 16 1 * 

Sr«s S SB,. A « ft 

Sch. 2, Cl. (m) and Section 75 — Suit foi 
damages for loss of goods in transit - DefenS 
tha goods were shawls which consignor had nrt 
dedared - Question whether goods were in fart 

ShaS "4~l-P eterminati< ? n of ~ Meaning of ‘shaS 
— Shawl covers only shawls and not any othei 

hing same or similar to shawls — (Words and 
I hrases -- Shawls) — (Carriers Act (1865), Sch) 

iDBX (9 ° f 1890) ’ SCC,L 7 * A* 

RAILWAYS AND WORKS MANUAL 
RULE 638 


--Sch. 2 — Sale of Goods Act (1930), S. 39 (2) 

~ ^ 0SS °; goods in transit — Ordinary' precau- 
tions namely to declare to the Railway about the 
goods which came under the excepted articles 
enumerated in the Ilnd Schedule not taken by 
seller — Buyer held not liable — See Sales ol 
Goods Act (1930), Section 39 (2). AIR 1957 Mad 
183. 

SCHEDULE 2, Cl. (a) 


ich. H, Cl. (a) — Articles mentioned in se¬ 
cond schedule — Fountain pens merely because 
they have a nib or a clip or even a cap of gold 
cannot come within the meaning of ‘gold manu¬ 
factured*. See Railways Act (1890), Section 75 
AIR 1955 Bom 98 (DB). 

-Sch. 2, Cls. (a) and (b) and S. 75 — Fountain 

pens with gold caps and gold nibs not covered 
by clauses — See Railways Act (9 of 1890), Sec¬ 
tion 75. AIR 1959 Mys 43. 


—R. 638 (f) — Reasonable opportunity — En¬ 
quiry against Railway servant — Derailment of 
tram due to creep in railway track — Charge 
against Assistant Permanent Way Inspector of not 
repairing creep in time — Inspector denying that 
accident was due to creep in track — At enquiry 
no attempt to prove cause of accident made but 
fact that creep was responsible for accident taken 
for granted — Art. 311 (2) held not satisfied. See 
Constitution of India, Art. 311 (2). AIR 1960 
Assam 51 (DB). 

RAILWAY SERVANTS 
See Constitution of India, Arts. 310 and 311. 

RAILWAY SERVANTS (DISCIPLINE AND 
APPEAL) RULES FOR NON-GAZETTED 
STAFF 

RULE 1707 


SCHEDULE 2, Cl. (c) 

-Sch. II, Cls. (c) and (1) — Goods assigned 

to railway — Held goods did not fall under 
Cl. (1) but fall under Cl. (c) — See Railways Act 
(1890), Section 75. 59 Bom LR 117: ILR (1957) 
Bom 321. 

SCHEDULE 2, Cl. (k) 

-Sch. U, Cl. (k) — Class bangles. 

Class bangles are one of the articles that comes 
within the description of the articles specified in 
Cl. (lc) to the second schedule. AIR 1955 NUC 
(Mad) 85. 

SCHEDULE 2, Cl. 0) 


-R. 1707 — Departmental inquiry — Pro¬ 
cedure — Railway servant — Mention of pro¬ 
posed punishment in charge-sheet — Legality — 
Subsequent fresh charge-sheet mentioning different 
punishment — Not illegal. See Constitution of 
India, Art. 311. AIR 1959 Andh Pra 618 (DB). 

RAILWAY SERVANTS ENDANGERING 
SAFETY OF PERSONS 

See Railways Act (1890), S. 101. 

RAILWAY SERVANTS (HOURS OF EMPLOY¬ 
MENT) RULES (1951) 

RULE 5 


-Sch. II, Cl. (1) and Section 75 — ‘‘Silks”, 

meaning. 

Mere description of the package as a ‘silk cloth 
parcel* in the invoice sent by the seller cannot be 
conclusive against the plaintiff. Where the bundle 
contains articles made of a mixture of cotton and 
silk and the cost of the silk content in the arti¬ 
cles is a little less than 50% of the total loss of the 
bundle it cannot be held that the articles are silks 
within the meaning of Cl. (1) of Sch. 2 — See 
Railways Act (1890), Section 75. AIR 1953 Mys 
65 (DB). 

SCHEDULE 2, Cl. (m) 

-Sch. 2, Cl. (m) — Mysore Railways Act (1894), 

Section 59 — Excepted goods — Articles of “Spe¬ 


-R. 5 — R. 5 read along with R. 25 entitles 

Railway employee to overtime wages. See Mini¬ 
mum Wages Act (1948), S. 14. AIR 1963 Bom 
54 (DB). 

RAILWAY SERVICES (SAFEGUARDING OF 
NATIONAL SECURITY) RULES (1949) 

RULE 3 

0-R. 3 — Action under — Writ petition on 

ground that Rules were ultra vires — Judgment 
proceeding on ground not raised by Railway autho¬ 
rities—Effect stated. See Constitution of India, 
Art. 226. AIR 1958 SC 232. 
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It. 3 — Applicability. 


'Hie Security Rules apply to a special class of 
employees, those who are engaged or are likely 
to engage in subversive activities, and in conjunc¬ 
tion with the instructions which were issued when 
they were promulgated, they form a self-contained 
Code prescribing a special and elaborate pro¬ 
cedure to be followed, when action is to be taken 
thereunder. The mention of the service agree¬ 
ment in R. 3 has reference only to the nature of 
the notice to be given. P. Balakotia v. Union of 
India. 1958 SCJ 451: (1958) 1 Mod LJ (SC) 162: 
(1938) 1 Andh WR (SC) 102: 1958 SCA 209: 1958 
SCR 1052: AIR 1958 SC 232 (236) (Pt B) (Pr 12). 

9-R. 3—Scope and operation of — R. 148 of 

Railway Establishment Code — Whether Security 
Rules have independent operation of their own, 
■juite apart from Rule 148 of Railway Establish¬ 
ment Code (Quaere). P. Balakotiah v. Union of 
India, 195S SCJ 451: (1958) 1 Mad LJ (SC) 162: 
(1958) 1 Andh WR (SC) 162: 1958 SCA 209: 1958 
SCR 1052: AIR 1958 SC 232 (236) (Pt C) (Pr 12). 

9-Rr. 3, 4, 5 and 7 — Scope — Rules are not 

ultra vires. See Constitution of India, Art. 14. 
AIR 1958 SC 232. 

# -R. 3 — Constitution of India, Arts. 19 (1) (c) 

and 311 — Notice to appellant under R. 3, Rail¬ 
way Services (Safeguarding of National Security) 
Rules — Reference to appellant being member of 
Communist Party and to his activities in trade 
union — No violation of Art. 311 — Order termi¬ 
nating service does not contravene Art. 19 (l) (c) 
— See Constitution of India, Art. 19 (1) (c). AIR 
1958 SC 232. 

y 3 — Constitution of India, Art. 311 — 
Applicability — Order terminating services under 
R. 3, Railway Services (Safeguarding of National 
Security) Rules — Order is an order of discharge 
and it is neither one of dismissal nor of removal 
within the meaning of Art. 311 — (Railway Estab- 
bshment Code, R. 148). See Constitution of 
India, Art. 311. AIR 1958 SC 232. 

# Rr. 3, 4, 5 and 7 — Retrospective opera¬ 
tion. 

The rules are clearly prospective in that the 
action thereunder is to be taken in respect of sub¬ 
versive activities which either now exist nr are like¬ 
ly to be indulged in in future, that is to say, which 
are in esse or in posse. That the materials for 
taking action in the latter case arc drawn from 
ie con <luct of the employees prior to the enact¬ 
ment of the rules does not render their operation 
r ,^ spcctlve - P - Balakotiah v. Union of India 

9 A 8 i C L 4 n 51 /ci. 1958) 1 Mad L ' 1«« (S) 

loSrtra 1958 SCA 209: 1958 SCR 

1052: AIR 1958 SC 232 (238) (Pt C) (Pr 19). 

vnn . R ‘ 3 p r Tenur c e °* offi , ce of Government ser¬ 
vant — Pleasure of President — No justifiable 
cause on dismissal under rules — Suit for declara- 

a te 


.• R f'* 3 l - nnd i 4 ~ Non-compliance — Constitu- 

2St°cS5 Vhs? 10, 311 - (Mw, ® rEs,abIish - 


ore^held'n^i dvil posts under the Government 
are held at pleasure is part of the law of this 

country and it involves the consequence that there 

can be termination of service at will. The Rail- 


way authorities have a right to terminate the ser¬ 
vices of the employee under Rule 148 of the Rail¬ 
way Establishment Code and there is nothing in 
die Constitution which restricts such a right. R. 4 
does not differ from S. 240 (3) of the Government 
of India Act (1935) or Art. 311 (2) of the Consti¬ 
tution of India. 


The petitioner was employed as a vvireman in 
the Marine Department of the South Indian Rail¬ 
way. He was served with a notice, the contents 
of which were as follows: “Whereas in the opinion 
of the ‘competent authority' as defined in R. 2 of 
the Railway Services (Safeguarding of National 
Security) Rules, 1949, there are reasonable grounds 
(which are given below) for believing that you 
are engaged in subversive activities and that con¬ 
sequently you are liable to have your services 
terminated under Rule 3 of the said rules; you 
are hereby required to state within 14 days of 
the receipt of this notice whether you accept or 
deny the accuracy of the above allegation. If 
you do not reply within diat period, it would be 
assumed that you admit the allegation. In either 
case, you may, within the same period, submit 
any representation you wish to make as to why 
your services should not be terminated under the 
said rules. (Copy attached.) If after considering 
your representation the competent authority de¬ 
cides that no further action should be taken 
against you, you will be informed accordingly. 
If after considering your representation the com¬ 
petent authority considers that there are sufficient 
grounds for taking further action, the materials on 
record together with your representation will be 
referred to the Committee of Advisers set up by 
the Government of India for this purpose. You 
are further asked to state whether you wish to be 
heard in person by me or by the Committee of 

A u ij FS ^ oie or< k R passed on your case.” 

Held, that when the services of an employee 
are terminated, he cannot be held to have been 
dismissed. But whether in fact it is a case of 
termination of services or dismissal is a question 
ot tact. This was a case not of termination of 
o CrV o Ce ™ of . com P uIs °ry retirement falling within 
r d ' rhe _, n ' ollce not satisfy the requirements 

,, *• , Thc statement that the petitioner was 

liable to have services terminated under R. 3 was 

!L°\ a u nV mtimalion of a decision by the authorities 
that his services would be terminated. The notice 

ft up . on d* Petitioner to give his explanation 
for the charges could in no manner be regarded 
os falling under R. 4 (b). As the proper pro¬ 
cedure prescribed in R. 4 had not been followed, 

uS« U R W ? e f l ° r n er f c T pulsoxy retirement 

FPR A,u Va , S 0 !L legal and inoperative. 1948 
FCR 44; AIR 1948 PC 121, Foil; Case-law dis- 

377^1952i®?r a M T “? 2^ 253: 65 Mad LW 
ArR 5405 ^ (1953 > Mad 2291 

^ if 15,%, 54 ‘ 56> “■ 59 > A > <*» 11 , 

RULE 4 





See fWKh l “ Ild 5 r T , Scope — Not ultra vin 
See Constitution of India, Art. 14. AIR 1958 ‘ 

—R. 4 — Retrospective operation — T 

-pJ'i ar ®. °nly prospective in operation and n 
. See . Railways Services (Safeguard! 

U58 SC m W Rul “ (1949) - K - ”“ 
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Rr. 4 and 3 — Non-compliance — Subse¬ 
quent order of compulsory retirement under R. 3 
heJd was illegal and inoperative — (Constitution 
of India Arts 310, 311) - (Railway Establish¬ 
ment Code, R. 148). See Railway Services (Safe¬ 
guarding of National Security) Rules (1949) R 3 
AIR 1953 Mad 54 (DB). 

-R. 4 (b) — Termination of service — Per 

Ramaswami, J.: One notice for making enquiry— 
Second notice indicating the punishment proposed 
and for showing cause against it is not required, 
though the rule is in terms similar to Art. 311(2) 
of the Constitution—R. 4(b) has to be read in its 
context — Procedure under and context of R. 4 
and Art. 311(2) indicated — Per Sarjoo Prasad, 
J.: There is no distinction between wording and 
context of Art. 311 (2) and R. 4 (b) of National 
Security Rules — But question of want of second 
notice held could not be agitated in proceedings 
under Art. 226, but could be taken up by 
way of a suit—AIR 1948 PC 121, Considered — 
(Constitution of India, Arts. 311 (2) and 226). 
1953 BLJR 171: AIR 1953 Pat 92 (94, 95) (Pt C) 
(Prs 9, 10) (DB). 

-R. 4 (b) — Termination of service under 

R. 4 (b) does not constitute disciplinary action. 
See also Constitution of India, Art. 320, Proviso 2. 
AIR 1953 Pat 92 (DB). 

RULE 5 


OF NATIONAL SECURITY, RULES (1949), R. 4 

(1) he must be engaged in subversive activities 
which are prejudicial to national security Z 
(-) he must be reasonably suspected of being so 
engaged; or (3) he must be associated with others 
'" i S “ ch ^ v ! t,es - This last point requires clarifi¬ 
cation. What is made punishable is not associa¬ 
tion with persons who engage in subversive acti¬ 
vities; what is made punishable is association in 
their subversive activities, which must occur in some 
particular place and at some particular time or in 
particular places and at particular times. (1956) 
1 Lab LJ 29: 1956 Mad WN 262: AIR 1956 Mad 
220 (223, (Pt C, (Pr 12). 

^[Overruled on another point in AIR 1958 SC 

——-R. 3 — Action proposed to be taken against 
Railway servant under R. 3 — Charge should be 
clear. 


Where action is proposed to be taken against 
a Government servant under R. 3 for having been 
engaged in subversive activities, then the charge 
which he is called upon to meet must be clear, 
precise and accurate and should not be so vague 
that it is not reasonably possible to answer it. 
AIR 1948 Bom 334 and AIR 1950 Mad 162, Rel. 
on. (1956) 1 Lab LJ 29: 1956 Mad WN 262: 
AIR 1956 Mad 220 (224) (Pt D) (Pr 18). 

(Overruled on another point in AIR 1958 SC 
232.] 


• -R. 5 — Constitution of India, Art. 14 — 

Rules not ultra vires — AIR 1956 Mad 220, 
Overruled. See Constitution of India, Art. 14. 
AIR 1958 SC 232. 

• -Rr. 5, 3, 4 and 7—Retrospective operation— 

Rules are prospective in operation. See Railway 
Services (Safeguarding of National Securitv) Rules 
(1949), R. 3. AIR 1958 SC 232. 

RULE 7 


•R. 7 — Scope — Rule not ultra vires. See 
Constitution of India, Art. 14. AIR 1958 SC 232. 

# -R. 7 — Constitution of India, Art. 311 — 

Applicability — Order terminating services under 
R. 3, Railway Services (Safeguarding of National 
Security) Rules — Order is an order of discharge 
and not one of dismissal or removal — (Railway 
Establishment Code, R. 148). See Constitution of 
India, Art. 311. AIR 1958 SC 232. 

# -Rr. 7, 3, 4, 5 — Retrospective operation — 

The rules are prospective in operation. See Rail¬ 
way Services (Safeguarding of National Security) 
Rules (1949), R. 3. AIR 1958 SC 232. 


RAILWAY SERVICES (SAFEGUARDING OF 
NATIONAL SECURITY) RULES (1954) 

RULE 3 

-R. 3 — Constitution of India, Art. 14 — R. 3 

is intended to cover infringement of law — Rea¬ 
sonable classification — Rule cannot be upheld. 
See Constitution of India, Art. 14. AIR 1956 
Mod 220. 

[Overruled in AIR 1958 SC 232.] 

-R. 3 — Essential requisites of R. 3. 

Before a person can be punished by virtue of 
R. 3, one of the 3 things must be established: 


—--R. 3 — Constitution of India, Art. 311 — 
Railway servant charged for being engaged in sub¬ 
versive activity — Decision of President — Court 
has power to examine material on which the deci¬ 
sion is founded. See Constitution of India, 
Art. 311. AIR 1956 Mad 220. 

[Overruled on another point in AIR 1958 SC 
232.] 

RAILWAYS GENERAL AND SUBSIDIARY 
RULES 

RULE 52 

-R. 52 — Railways Act (1890), Ss. 101 (a) and 

101 (c) — Negligence is not only doing repairs 
negligently but also breach of rule endangering 
public safety — Duty under General R. 52 and 
Subsidiary R. 52-1 is that of person actually carry¬ 
ing out repairs. See Railways Act (9 of 1890), 
S. 101 (a). 1962 (1) Cri Lj' 273: AIR 1962 Bom 
41. 

RULE 52-1 

-R. 52-1 — Negligence is not only doing re¬ 
pairs negligently but also breach of rule endanger¬ 
ing public safety — Duty under General Rule 52 
and Subsidiary Rule 52-1 is that of person actually 
carrying out repairs. See Railways Act (1890), 
S. 101 (a). 1962 (1) Cri LJ 273: AIR 1962 Bom 
41. 

RAILWAYS GOODS TARIFF (1950) 
CHAPTER 8, RULE 6 

-Chap. VIH, R. 0 (12) — Recalculation of 

rates — Mistake in calculating freight on consign¬ 
ment on actual weight of goods instead of on 
capacity of wagon — Consignee compelled to pay 
difference as per condition 6 on Railway Receipt- 
Railways held had right to correct mistake. _ 


1461 


RAILWAYS (LOCAL AUTHORITIES' TAXATION) ACT (1941), Pre. 


Held, on facts that assuming that the consignor 
could not be assumed to have constructive notice of 
the rules contained in the Goods Tariff, he had 
notice of Condition No. 6 printed on the back of the 
railway receipt, and if the agent of the railway 
receipt committed a mistake in calculating the 
freight, the Railway Administration was entitled to 
correct that mistake. AIR 1932 All 540 and AIR 
1926 All 146, Dissented from; ILR 29 All 228. 
Disting. AIR 1917 All 424 and AIR 1944 Mad 
444 and AIR 1929 All 848. Rel. on. ILR (1962) 
12 Raj 591: 1962 Raj LW 220: AIR 1963 Raj I 
(2) (Pt A) (Pr 8 ). 

RAILWAYS (LOCAL AUTHORITIES’ TAXA¬ 
TION) ACT (25 OF 1941) 

PREAMBLE 

-Pre — Applicability of Orissa House Rent 

Control Order, 1943, to godowns built by licensees 
on Railway lands — Municipality cannot claim to 
lew tax on the Railway Administration in view 
of S. 135, Railways Act and the Railways (Local 
Authorities* Taxation) Act. See Houses and Rents 
— Orissa House Rent Control Order, 1943. AIR 
1955 NUC (Orissa) 5693 (DB). 

-Pre. — Government of India Act (1935), 

S. 154 — “Save in so far as any Federal law may 
otherwise provide” — The Railways Act, 1941, 
does make distinct provision for a class of cases 
referred in S. 154 of Act of 1935 as that section 
itself speaks of a saving in so far as any Federal 
law otherwise provides. See Government of India 
Act (1935), S. 154. AIR 1951 Pat 568. 

-Pre. — Object of Act. 

The Act is a remedial Act passed to restore the 
situation in respect of the liabilities of the railway 
properties to a local taxation as it was prior to 
1-4-1937, so as to put this class of properties apart 
from other State properties which were governed 
in general by the provisions of S. 154 of the Gov¬ 
ernment of India Act, 1935. AIR 1954 Pat 568 
(571) (Pt D) (Pr 6 ). 


-Ss. 3, 4 — Scope. 

Where a case is in terms governed by S. 4, 
applicability of S. 3 does not arise. AIR 1954 Pat 
568 (571) (Pt C) (Pr 6 ). 

SECTION 4 

-Ss. 4, 3 — Applicability and distinction — 

Railway properly liable lo taxation before 1937— 
(Government of India Act (1935), S. 154) — Con- 
si itutiou of India, Arl. 285) — (Railways Act 
(1S90), S. 135). 

There is a contrast between the language of S. 4 
and S. 3 of Act (25 of 1941). Section 4 refers to 
the existing liability of (he Railway property to be 
taxed, and constitutes the Federal law contem¬ 
plated by the proviso lo S. 154 of the Government 
of India Act. On the other hand, S. 3 refers to 
Railway properties which are brought into exist¬ 
ence after the crucial date, namely, after the 1 st 
April, 1937, and in regard to such properties the 
main provision of S. 154 of the Government of 
India Act applies; these properties are exempt 
from all taxes imposed by any authority within 
the Province or Federated State “save in so far as 
any Federal law otherwise provides”. 

Wlierc the Railway properties were in existence 
before 1st April, 1937, and municipal taxes were 
being paid by the Railway authorities from before 
that date for these properties under a notification 
issued under S. 135 of the Railways Act, 1890, 
the case was governed by S. 4 of Act (25 of 1941) 
an< l l10 * by 5. 3 thereof, and it followed that the 
liability of these properties to tax continued even 
after^ the 1st April, 1937, under the proviso to 
S. 154 of the Government of India Act, 1935 and 
also under Art. 285 of the Constitution. The lia¬ 
bility to pay the municipal tax continued so long 
as the notifications issued by the Central Govern 
ment under S. 135 of the Railways Act continued 
to exist and had not been varied or revoked by 
the Central Government by S. 4 of Act (25 of 
1941). 1959 BLJR 141: AIR 1959 Tnt 210 (218) 


SECTION 3 

T 3 Taxation of Railway Administration— 
Procedure indicated. See Municipalities — UP. 
Municipalities Act (2 of 1916). AIR 1954 All 56 
(DB), 

- s. 3 — Bight to apply — Conditions of. 

An application under sub-scc. (2) of S. 3 of the 
Railways (Local Authorities Taxation) Act. 1941 
can only be made by a Railway Administration 
with respect to which a notification has been made 
by the Government under sub-sec. ( 1 ) 0 f S. 3 of 
the Act. In absence of such a notification an 
f, P « P Jo?« 0n “ incon 'Petcnt. 61 Bom LR 1097; ILR 

(Pr 5 ?) ?DB) 1497: ^ 1960 B ° m 141 (143) (Pt A) 

Ss. 3 and 4 — Distinction between — Rail¬ 
way property liable to taxation before 1937 — Sec¬ 
tion 4 applies — Fresh notification not necessarv 
— (Government of India Act (1935). S 1541 -1 
Cmistitution of India. Art. 285) - (Railways Act 

t.v ?' . 135 L Se * R « lw *y* (Local Authorities' 
216 (DB) A 25 ° f 1941) * S ' 4 ‘ AIR 1939 pal 


--os. 4, 6 — a cope. 

Where a case is in terms governed bv S. 4, 
applicability of S. 3 does not arise. See Railways 
(Local Authorities Taxation) Act (25 of 1941) S 3 
AIR 1954 Pat 568. 

; -Holdings belonging to O. T. Railway 

— Liability to taxation by Municipality — Held, 
that notifications issued under S. 135 not having 
been varied or revoked by the Government, the 
municipality was within its rights of claiming the 

S' 568° Ra, Wa>S Act (1890)l S ' 135 ‘ AIR 19 « 

~— S ' 4 ~ I’roperty constructed after 1937 — 

Msom rty c ,S i« b e A o * axalion - See Railways Act 
(1890). S. 135. AIR 1954 Pat 5GS. 

RAILWAYS RATES TRIBUNAL RULES 

RULE 17 

ZT* 0rd c er °( Railways Rates Tribu- 

mTjW. 10 bencfi , 1 under — Intervener. 

No distinction can be made between the orioi- 
complainant and the intervener under R. 17 

Mad 471 ^ (1890) ' S ' 41 ' AIR 1958 
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R ™AVS ( REGULATIONS REGARDING DIS¬ 
CIPLINARY ACTION AGAINST SERVANTS 

REGULATION 11 


Regn. 11 (a) — Criminal proceedings — Sus¬ 
pension comes to end after termination of pro¬ 
ceedings _ Acquittal by Criminal Court — Ser¬ 
vant held entitled to full wages, for period of sus¬ 
pension — Fresh charge for inefficiency — Fresh 
proceedings held separate proceedings.' AIR 1955 
(All) 2751. 


RAILWAY STORES 

See Railway Stores (Unlawful Possession) Act 
(1955). 

RAILWAY STORES (UNLAWFUL POSSESSION) 
ACT (51 OF 1955) . 

SECTION 2 

Ss. 2, 3 — Charge under S. 3 — Ingredients 
to be proved — Onus — Shifting of — Stolen 
articles conforming to specifications of Railway 
standards — That they belonged to particular 
Railway need not be proved. See Railway Stores 
(Unlawful Possession) Act (1955). S. 3. 1964 All 
Cri R 417: 1964 All WR (Supp) 26: 30 Cut LT 
275. 

-S. 2 (b) — ‘Railway Stores* — Definition of 

— Whether includes used articles. 

The intention to be gathered from the words 
used in S. 2 (b) of the Act should be that ‘railway 
stores* include articles which are in use, or which 
have been in actual use in the operation of a 
railway. If the articles have actually been used 
in the operation of a railway, and they are still 
the property of the Railway, the articles will fall 
within S. 2 (a) and will be covered by the words 
‘which is used in the operation of a railway* in 
S. 2 (b). ILR 41 Pat 672: 1964 (1) Cri LJ694: 
AIR 1964 Pat 269 (270) (Pr 6) (DB). 


ACTION AGALNST SERVANTS, Regn. 11 


be p,ovt<1 - (Eridt "“ 


Before a person can be convicted under S 3 
the prosecution must affirmatively establish that 
(D the incriminating articles were the property of 
any Railway Administration and (ii) they were 
used or intended to be used in the construction 
operation or maintenance of a railway. If these 
ingredients are established and the prosecution 
further prove that the accused persons were in 
possession of such articles, then by virtue of S.3, 
the burden would shift on the accused persons to 
account satisfactorily' as to how they came into 
possession of the same. Section 2 does not re¬ 
quire the prosecution to prove that the incrimi¬ 
nating articles belonged to a particular Railway. 
If the seized articles are found to conform to the 
specifications of the Railway standards, they may 
be reasonably held to be belonged to any of the 
Railways in India. Where the evidence of the 
Permanent Way Inspector of the Railway, who 
was examined as a prosecution witness, was that 
the stolen articles (iron sleepers and tie bars) were 
‘brand new’ and were according to specifications 
of the Railway standard and that the tie bars were 
necessary to keep the iron sleepers firm on the 
ground. 

Held, that the fact that the articles were ‘brand 
new* showed that they were intended to be used 
in the construction, operation or maintenance ol 
the Railway and as the accused did not give any 
explanation to account for their possession of these 
articles, their conviction was justified. 1964 All 
Cri R 417: 1964 All WR (Sup) 26: 30 Cut LT 
275. 


RAILWAY STORES (UNLAWFUL POSSESSION) 
ORDINANCE (19 OF 1944) 

SECTION 1 



. 1 — Period of enforcement. 


SECTION 3 

-S. 3 — Offence under — It is not only essen¬ 
tial to prove that the property found in possession 
of the accused was not only property belonging 
to Railway Administration but also that the pro¬ 
perty was in serviceable condition — Property 
must be reasonably suspected of being stolen pro¬ 
perty or unlawfully obtained and also there must 
be failure of accused to give reasonable explana¬ 
tion of his possession — It is for the prosecution 
to prove these elements. (1962) 66 Cal WN 269. 

-S. 3 — Accused must offer satisfactory expla¬ 
nation as to how he came to be in possession of 
articles, the subject-matter of the charge — The 
standard of proof required from accused is not the 
same as that required from the prosecution — 
Burden on accused might be discharged by evi¬ 
dence which makes his version probable — Proof 
required of accused is less rigorous than that re¬ 
quired of prosecution. 1 KB 607, 49 Cal WN 
229, 6 DLR (Cal) 97, Rel. on. (1962) 66 Cal WN 
269. 

-Ss. 3, 2 — Charge under S. 3 — Ingredients 

to be proved — Onus — Shifting of — Stolen 
articles conforming to specifications of Railway 
standards — That they belonged to particular 


The Ordinance remained in force and did not 
lapse till after the date of the offence on 6-5-1952 
by reason of the India and Burma Emergency 
Provisions Act, 1940. 1956 AMLJ 85. 

-S. 1 — Ordinance is still in force as a valid 

piece of legislation — (Government of India Act 
(1935), Sch IX, S. 72, as amended by India and 
Burma (Emergency Provisions) Act, 1940 (3 and 4 
Geo 6), Ss. 1 (3) and 3) — Indian Independence 
Act (1947), S. 18(3) — Constitution of India, 
Art. 372 — Adaptation of Laws Order, 1950. 

The Railway Stores (Unlawful Possession) Ordi¬ 
nance was promulgated in 1944 in exercise of the 
powers conferred by S. 72 of Sch. IX, Government 
of India Act, 1935, as amended by India and 
Burma (Emergency Provisions) Act, 1940. Accord¬ 
ingly, the life of the Ordinance was without limit 
of time. The Ordinance did not cease to exist by 
reason of the expiration on 1st April, 1946, of the 
period specified in S. 3 of the British Act of 
Parliament concerned. 

Then by reason of the combined effect of S. 18 
(3), Indian Independence Act, Art. 372 of the 
Constitution and the Adaptation of Laws Order, 
1950, Ordinance 19 of 1944 with but a verbal 
modification has continued to be and is still m 
force. It would follow that Ordinance 19 of 1944 
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has at all material times been as it still is, a valid 
piece of legislation. ILR (1957) 2 Ca] 885: 1935 
Cri LJ 1582: AIR 1955 Cal 614 (615) (Prs 4, 5, 
6) (DB). 

-S. 1 — Ordinance is still in force — (Govern¬ 
ment of India Act (1935), Sch IX, a. 72) — India 
and Burma Emergency Provisions Act (1940), 
S. 1 (3). 

Railway Stores (Unlawful Possession) Ordinance 
(19 of 1944) was passed by the Governor-General 
during the period from 27-6-42 to 1-4-46 and that 
being so, having regard to the language of Cl. 72 
of Sch. IX of the Government of India Act, 1935, 
and Clause (3) of S. 1 of the India and Burma 
Emergency Provisions Act of 1940, which took 
away the limitation of six months, this ordinance 
passed by the Covemor-Ceneral will have the 
force and validity, as if it was an Act passed by 
the Legislature, and that too of a permanent cha¬ 
racter. There is nothing in the language of those 
sections, restricting the operation and validity of 
such ordinance during the period of emergency. 
1956 Mad WN 185: 1956 Cri LJ 751: AIR 1956 
Mad 333 (333, 334) (Pt A) (Prs 4, 7). 

RAILWAY WHARFAGE RULES 

See Railways Act (1890), S. 47 (I) (0. 

RAIN WATER 

See Easements Act (1882), Ss. 7, 8. 13. 17. 

RAIPUR MUNICIPALITY OCTROI RULES 

See under Municipalities. 

RAIYAT 

See Enactments under "Tenancy Laws”. 

RAJ i^f^ N „ ABOUTION of LAGATS ORDI¬ 
NANCE (13 OF 1948) 

PREAMBLE 


r 1 *?;’ Ss ' h 2Lagaf - ^caning of — (Kani 

Ad • (l5 ® f 1947) > Ss - 4 5)—(Rajasthi 

Administration Ordinance (I of 1948), S. 3) - 
(Words and Phrases — "Lagat”). ' 

.JJt ." rd “ a . nc , e Y hich is obviously intended 

RaS, 3 f ? , m * he whoIe of ,he forme r State , 
Rajasthan fails to give any definition of the ten 

Y here . in any case arising from a cov, 

S 8 k Sto e, r !j e queslion is whether a part 
cular charge falls within the definition of Lag: 

M m t 6 Lag f S ^holition Ordinance, the 

of I jSl Un CSS , l \ dir f clly fal,s wilhin class. 

n ,l med f ln Ordinance itself, be d. 

em *la d oJ - H £ fe ? nce 1° ‘ he definition 0 f th 
term lagat in the laws of the State because sue 

th aVC h Gn - ^° pt alive by lhe United State < 
Rajasthan Administration Ordinance, 1948. 

So far as the former State of Mewar is cor 

b^fi R C - K ( l nUn H aal Mewar which wa s save 
gL th ® ? fi“? an ^ministration Ordinance cor 
tains a definition of the term ‘lagat’. Therefor. 

S er V arose from that State at the tim 
when that statute was not abolished and the que> 

a W* r hCth f r .k pa * licu!ar Payment claimed q wa 

foolrin^ » r ,k' 0t A 6 • Court would h° justified ii 
looking to the definition contained in that statute 

? c ; a ; ea £t g th s -1 8 an< ?, 4 i !) of 

Clear term kgaf means somethin; 


apart from land revenue or rent payable by an 
agriculturist, in respect of the land held by him 
to the jagirdar or the State. But this definition of 
lagat, though it may be more or less satisfactory in 
the case of an agriculturist, does not give much 
assistance so far as the lagats on non-agriculturists 
are concerned. 1956 Raj LW 271: ELR (1956) 
G Raj 778. 

SECTION 1 

—-—S. 1 — Lagat, meaning of — It means some¬ 
thing apart from land revenue or rent payable by 
an agriculturist, in respect of the land held by 
him to the jagirdar or the State. See Rajasthan 
Abolition of Lagats Ordinance (13 of 1948), Pre. 
1956 Raj LW 271: ILR (1956) 6 Raj 778. 

SECTION 2 


2 — Lagat, Meaning of — It means some¬ 
thing apart from land revenue or rent payable by 
an agriculturist, in respect of the land held by him 
to the jagirdar or the state. See Rajasthan Abolition 
of Lagats Ordinance (13 of 1948), Pre. 1956 Raj 
LW 271: ILR (1956) 6 Raj 778. 

-Ss. 2 and 3 — Scope. 

Literally interpreted these sections are apt to 
mean that once an agriculturist pays land-revenue 
for some land, no lagat can at all be levied against 
him for any other land of which he may be to 
possession but for which he may not be paying any 
land revenue to the State or to the jagirdar. Thu 
does not however appear to be the true or the 
probable intention of the legislature in enacting 
these sections, The real intention of the framers ol 
the Ordinance in enacting these sections seems to 
be that no agriculturist was to be called upon to 
pay lagats for the land for which he in fact pays 
land revenue and that he was not to be exempt 
from payment of any lagats as to other lands held 
by him say in the abadi which do not carry with 
them the obligation to pay any land revenue. Id 
other words the sections as they are worded, do 

KvLn ?k V l b T V th0 action or nexus be¬ 
tween the land and the payment of land revenue 

1 , i$ ° nly Wherc such a connec 

orohibS evy of any ,agat has been 

SS (tooT 6 e.T m i0 “- 1956 R,i L " 

SECTION 3 

.TfvUr^o 2 ™, sms srs zlz 

tion or nexus between the land and the pavmcirt 
Aboi a itiL re 7 n T Ue T it Vj Spect *° See RajasthaD 

.956 £ LW U S S Sfsa'y - y «■ » 

SECTION 4 

K? 3-S 

SS™ F« 
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lities out of common village resource* for which in 
common justice or fairness, he was not entitled to 
levy any charge whatever. The charging of Jhumpi 
Bhara which is in the nature of rent tor occupation 
of residential land, apart from lease money, does 
not and cannot be considered to fall within the 
ambit of other amenities envisaged in the section. 
Even if it were a tax it would not be hit by the 
terms of Sec. 4 of the Ordinance because such a 
charge is obviously not made by the jagirchr from 
the tenant for enjoyment of water, grazing, lakdi 
or other similar amenities. If Jhumpi bhara is a 
tax and it is sought to be realised by the jagirdai 
after the Constitution came into force on the 26th 
January 1950, different considerations would 

obviously arise and such a tax could not be re 
covered unless it is supported bv the authority ol 
law. 1956 Raj LW 271: ILR (1956) 6 Raj 778. 
-S. 4 — Jhumpi Bhara whether tax or lagat in¬ 
dicated. See Kanun Maal Mewar (5 of 1947) 
S. 100. 1956 Raj LW 271: ILR (1956) 6 Raj 778. 

RAJASTHAN ADAPTATION OF CENTRAL 
LAWS ORDINANCE (4 OF 1950) 

SECTION 4 


•S. 4 — Enforcement of Police Act in Rajas¬ 


than — Enforcement held valid. See Constitution 
of India Art. 372 (1). AIR 1957 Raj 28 (DB). 

-S. 4 — Permanent sanad acquired under S.«. 4 

and 7, Legal Practitioners Act as adapted in Rajas¬ 
than by Rajasthan Adaptation of Central Laws 
Ordinance (4 of 1950), has to be renewed even* 
year under extended Act. See Legal Practitioners 
Act (1879), S. 7. AIR 1955 NUC (Raj) 363 (DB). 

SECTION 5 


-S. 5 — Qualification of industrial tribunal. 


Sec. 5 of Ordinance is not applicable. Sec Indus 
trial Disputes Act (1947), S. 7. AIR 1954 SC 390. 

-S. 5 (7) — Industrial Disputes Act (1947), 

S. 7 (3) (a) — A ‘Judge of a High Court’ does not 
Include Judge of High Court of former State ol 
Jodhpur. See Industrial Disputes Act (1947), S. 7 
(3) (a). AIR 1951 Raj 161 (DB). 

SECTION 7 

-S. 7 — Permanent sanad acqiured under Ss. 4 

and 7, Legal Practitioners Act as adapted in Rajas¬ 
than by Rajasthan Adaptation of Central Laws 
Ordinance (IV of 1950), has to be renewed every 
year under extended Act. See Legal Practitioners 
Act (1879), S. 7. AIR 1955 NUC (Raj) 363 (DB). 

SECTION 10 

-S. 10 — Usurious Loans Act (1918), S. -3 — 


Marwar Relief of Indebtedness Act (1951), Ss. 5, 
6 — Repeal of by Ordinance — Extent of — Test 
— Transaction prior to 1950 — Indian Act does 
not apply. ILR (1956) 6 Raj 1070: 1957 Raj LW 
61: AIR 1957 Raj 120 (121, 122) (Pt B) (Prs 8, 12 
to 14) (DB). 

RAJASTHAN ADMINISTRATION ORDINANCE 

(1 OF 1948) 

See also Rajasthan Administration Ordinance (1 
of 1949). 

-Integration of Mewar — End of the Con¬ 
stitution of Mewar — Not kept alive by Ordinance. 


See Constitution of Mewar (1947). AIR 1953 Raj 
22 (DB). 

SECTION 3 

-S. 3 — ‘Person’ — Meaning — Includes Gov 

emment — Suit against Rajasthan State Govern 
ment for tortious act of Commissioner — Govern 
ment has right to claim protection under Sec. 44 
See Public Safety — Rajasthan Public Safety 
Ordinance, Sec. 44. AIR 1961 Raj 64 (DB). 

-S. 3 — Kanun Maal Mewar — Reference to 

for ascertaining meaning of ‘Lagat’ not defined in 
Rajasthan Abolition of Lagat Ordinance — Lagat, 
meaning of — It means something apart from land' 
revenue or lent payable by an agriculturist, in res¬ 
pect of the land held by him to the jagirdar or the 
State. See United State of Rajasthan Abolition ol 
Lagats Ordinance (13 of 1948), Pre. 1956 Raj LW 
271: ILR (1956) 6 Raj 778. 

SECTION 17 

——S. 17 — Suits against Government — Suit 
maintainable — Part B States — Position in United 
State of Rajasthan including Kotah State indicated. 
See Constitution of India, Art. 300. AIR 1961 Raj 
64 (DB). 

RAJASTHAN ADMINISTRATION ORDI¬ 
NANCE (1 OF 1949) 

Sec also Rajasthan Administration Ordinance (1 
of 1948). 

SECTION 3 

# -S. 3 (1) — Merger of several sovereign States 

by stages to form a new State — At each stage 
covenants keeping old laws in force and new State 
taking over assets and liabilities of component 
States — New State not repealing old laws by its 
legislation — Liabilities of component States con¬ 
tinue to be enforceable — A subject thereof can 
enforce his rights by a suit against the new State. 
See Constitution of India, Art. 295 (2). AIR 1964 
SC 1495. 

# -S. 3 — Scope and effect of — Contractual 

liabilities of covenanting Dholpur State — Liabi¬ 
lities enforceable in present State of Rajasthan. See 
Constitution of India, Art. 295. AIR 1960 Raj 256 
(FB). 

-S. 3 — Power to recognise succession to 

jagirs in former State of Alwar — Petition for re¬ 
cognition pending at the time of merger of Matsya 
Union into Rajasthan — Order by Rajpramukh »n 
his executive capacity recognising succession undci 
Art. 7 (3) of Covenant — Decision held was with¬ 
out jurisdiction. See Rajsthan Jagir Decisions and 
Proceedings (Validation) Act (18 of 1955), S. 
AIR 1957 Raj 372 (DB). 

-S. 3 — Scope. 

Section 6 of the Jaipur General Clauses^ Act 
which remained in force by virtue olf Sec. 3 
the Ordinance saved the rights of the defendant to 
pay the reduced rent during the continuance 
the Jaipur Rent Control Order. See Houses and 
Rents — Jaipur Rent Control Order (1947), U. 

(d). AIR 1957 Raj 220. . , . , 

0 _g 3 (i) _ “Laws" — If include judge 

made law. 



RAJASTHAN ADMINISTRATION (AMEND 

The term “law” in Sec. 3 (1) of the Rajasthan 
Administration Ordinance does not include the 
Judge-made law or the law dcducible from the 
decisions of the High Courts of the covenanting 
States. ILR (1951) 1 Raj 297: 1951 Raj LW 295: 
AIR 1952 Raj 7 (8) (Pt B) (Pr 6) (FB). 

RAJASTHAN ADMINISTRATION (AMEND¬ 
MENT) ORDINANCE (5 OF 1949) 
SECTION S 

0-S. 8 (2) — Excise Rules framed—Ordinance 

— Publication and authorisation held valid. See 
Rajasthan Excise Duties Ordinance (25 of 1949*. 

S. 5. AIR 1961 SC 683. 

-Ss. 8, 9 and 30 — Agreement between Gov¬ 
ernment of former Jodhpur State and plaintiff for 
setting up mill by latter — State agreeing to ex¬ 
empt plaintiff from payment of excise duty — 
Agreement not enforceable against State of Rajas¬ 
than or Union of India — Contract not void under 
Art. 14 — Constitution of India, Art. 14. Sec Con¬ 
stitution of India, Art. 294. AIR 1960 Raj 92 (DB). 

•-S. 8 (2) — Evidence Act (1872), S. 7S — 

Presumption as to authentication of rules publish¬ 
ed in Gazette. 

Authentication of publication of Act or Ordi¬ 
nance is not an authentication of the publication ol 
Rules made thereunder — Presumption under S. 8 
(2) does not apply. See Evidence Act (1872), S. 78. 
AIR 1953 Raj 145 (FB). 

(Reversed on another point in AIR 1961 SC 
683.] 

-S. 8 — Order authenticated by secretary — 

Absence of words “By order of his Highness the 
Raj PramuldT — Effect. 

Where an order published in the Government 
Gazette itself shows that it has been passed bv 
the Government of Rajasthan and is authenticated 
by a secretary to Government, it cannot l>e chal¬ 
lenged because of a technical defect, viz., the 
absence of the words “By order of his Highness 
the Raj Pramukh". 1951 Raj LW 370: ILR (1951) 

1 Raj 405: AIR 1952 Raj 17 (18) (Pt A) (Pr 7) 
(DB). 

RAJASTHAN (ADMINISTRATION OF 
EVACUEE PROPERTY) ORDINANCE 
(14 OF 1949) 

SECTION 6 

-S. 6 and 7. 

Writ of certiorari or prohibition cannot be dircct- 
cd, against person to purports to act under Ss. 6 

( °! lhc 0rclin ™cc. Sec Constitution of India 
(1950), Art. 226. AIR 1950 Raj 5S. 

RAJASTHAN AGRICULTURAL INCOME- 
TAX ACT (23 OF 1953) 

SECTION 2 

—-S. 2 (1) — Scop© — Assesscc, a jagiidar — 
Recovering Patwar income along with rent from 
tenants Nature of 'Patwar* income — Such 
income is not an agricultural incomo within tho 

Tk n ;r # . R| S* l,ly excluded from assessment. 

TTie distinction between the words -rent* and 
Land revenue has always been well defined. Tho 

K™i uj Paid by . a te " ant a landlord, whereas 

u M VenuC 1S paid l0 Ac Statc * The charges 
made by the assessee Jagirdar for 'Patwar' may be 


MENT) ORDINANCE (1949), S. S 1465 

called revenue in the wider sense of the term, bul 
every revenue does not come within the ambit ol 
the “Agricultural income’* as defined in Sec. 2 (V 
of the Rajasthan Agricultural Income-tax Act (1953) 
ft is only revenue derived from land which is used 
for agricultural purposes and is cither assessed to 
land revenue in the taxable territories or subject to 
a local rate assessed and collected by officers of th<j 
Government as such, which can be termed as “agri 
cultural income*. 

‘Patwar’ received by the assessee is clearly not 
rent because it is not payable in respect of the 
grant of a right to use the land as such. It may 
be called revenue in its wider sense, but it is not 
revenue derived from land. It is a charge made by 
the landlord for purposes of administration, that 
is, for emoluments to be paid to the patwari foi 
maintenance of the records and management of the 
Jagir land. It was charged apart from rent and land 
revenue anil the mere fact that the revenue ol 
seven pies per rupees was fixed on the amount ol 
tho rent did not make it a part of rent or laud 
revenue. 

Therefore the ‘Patwar’ income recovered by the 
avsessee is not “agricultural income” within tho 
meaning of Sec. 2 (1) (i) of the Act and it was 
rightly excluded from his assessment. I. T. Ref. 
No. 20 of 1963, D/-30-7-65 (Raj). (DB); AIR 1949 
PC 1, AIR 1950 Tat 86, AIR 1936 Lah 595, Foil. 
ILR 48 Cal 766, ILR 53 Cal -34. ILR 7 Pat 5-50. 
ILR 9 Pat 1. Dist. 1966 Raj LW 15: (1966) 1 ITJ 
243: ILR (19C5) 15 Raj 114S. 

-Ss. 2 (20), 5, 6 — Assessment of jagirdars — 

Amount withheld by State out of collections — 
Not to be included in total agricultural income — 
Assessee to be assessed on that amount which was 
actually paid to them by the State in the relevant 
year under S. 6 (a) a sum equal to 15 per cent, ol 
the total amount of rent or other dues which ac* 
crucd to the assessee in the previous year was 
allowed by law in those cases in which the assesseo 
wore to make collections themselves — Further 
fifteen per cent, deduction under Sec. 6 held not 
available to assessee since the collections were 
made by the State. 1963 Raj LW 348: ILR (1963) 
13 Raj 520. 

*-2 (17), 3 and 4 — 'Previous year* — Mean¬ 

ing of — Choice of year given to assessee — 
Method of computation of tax. 

Held, on facts, that Sec. 2 (17) of the Act gave 
an option to the assessee to choose his previous 
year. Where, therefore, the year of choice of tho 
assessee was different from the financial vear. the 
income of the assessee was to be taxed according 
o his year as provided by S. 4. The first proviso 
to that section was enacted for the purpose ol 
making assessments, where no rate or rates wort 
laid down for any year by the Finance Act. The 
proviso thus was in the nature of a supplementary 
for Wyoming tax for the assessment veai 
on mcomo accruing to the assessee from 
1-4-1953 and did not therefore, override the main 
section. 

The word 'during' in the expression ‘total agricul- 

rZ‘ ‘ nCOmC accri, iiig to a person during the veni 
commenemg fro.n 1st April 1953' in the proviso 

o, d n ,° q t t J 0nvey a ' c "hole year from 1-1-1353 to 

! necessarily but included part of the 

>car as well where the previous year of the ns- 
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sessee ended on a date prior to 31-3-1954 and in 
such a contingency the assessee could only be 
charged with tax for or the period of his vear ol 
choice beginning from 1-4-1953 when the Act 
came into operation. 1961 Raj LW 371: ILR (1961) 
11 Raj 555. 

“7—^ (1) — ‘Agricultural income* — Meaning 
of. 

Agriculture in its strict sense is restricted to the 
basic operations on the land itself that is, the 
cultivation and tilling of the soil, sowing, planting, 
hoeing and similar operations which require expen¬ 
diture of human skill and labour on the land itself. 
Where the products on the land have not been 
raised by the performance of those basic operations, 
the other subsequent operations cannot by them¬ 
selves be regarded as agricultural operations, so as 
to make the income derived from such produce 
agricultural income under the law. 

Where the trees in the forest of Jagirs were \N 
of natural growth but the Jagirs were under the 
management of the Forest Department of the 
State. 

Held, that the income derived from the forest 
was not an agricultural income. AIR 1957 SC 768. 
Relied on. 1960 Raj LW 628: ILR (1960) 10 Raj 
1636. 


Income from such assigned land — Not includible 
in the income of the jagirdar assessee. 

Where the assessee jagirdar had assigned lands 
from his jagir to his wife, grand-mother and other 
near relatives who were entitled to cash grants 
from the jagir by way of maintenance and other 
rights, on the question whether the income deriv¬ 
ed from these assigned lands could be deemed to 
be the “agricultural income’* of the assessee: 

Held, that though it was true that according to 
the provisions of the Sec. 13 (a) (iii) all the agri¬ 
cultural income of a wife or a minor child of an 
individual arising directly or indirectly from assets 
transferred directly or indirectly to them by the 
husband or the father as the case may be, could 
be included in the total agricultural income of the 
husband or the father, it can only be done if the 
assets transferred to the wife or the minor child 
are alienated otherwise than for adequate con¬ 
sideration. Where such assets were transferred to 
the assessee’s wife and other relatives for adequate 
consideration, the income received by the wife ol 
the assessee from the sub-grant could not be in¬ 
cluded in the income of the assessee, because it 
could not be said that the assessee derived any 
benefit out of the sub-grants. ILR (1965) 15 Raj 
1148. 


SECTION 3 

-Ss. 3, 4 and 2 (17) — “Previous year” — 

Meaning of — Choice of year given to assessee — 
Method of computation of tax. See Rajasthan 
Agricultural Income-Tax Act (23 of 1953), S. 2 (17). 
ILR (1961) 11 Raj 555. 

SECTION 4 

-S. 4 — Act not retrospective — Previous yeai 

commencing 8-7-52 and ending 26-7-53 — Rate of 
tax in first schedule applies to income for period 
1-4-53 to 26-7-53 and not to total income of twelve 
months ending 26-7-53. 1965 Raj LW 472: ILR 

(1966) 16 Raj 24. 

-Ss. 4, 3 and 2 (17) — “Previous year” — 

Meaning of — Choice of year given to assessee — 
Method of computation of tax. See Rajasthan 
Agricultural Income-Tax Act (23 of 1953), S. 2 
(17). ILR (1961) 11 Raj 555. 

SECTION 5 

-Ss. 5, 6 and 2 (20) — Assessment of Jagirdars 

—Amount withheld by State out of the collections 
— Note to be included in total agricultural income. 
See Rajasthan Agricultural Income-Tax Act (23 ol 
1953), S. 2 (20). 1963 Raj LW 348: ILR (1963) 
13 Raj 520. 

SECTION 6 


■-Ss. 6, 5 and 2 (20) — Assessment of Jagirdars 

—Amount withheld by State out of the collections— 
Not to be included in total agricultural income. See 
Rajasthan Agricultural Income-Tax Act (23 ol 
1953), S. 2 (20). 1963 Raj LW 348: ILR (1963) 
13 Raj 520. 

SECTION 13 

-Ss. 13 (a) (iii), 22, third proviso — Assign¬ 
ment by a jagirdar in favour of wife and othci 
relatives entitled to cash grants from jagir land — 


SECTION 22 

22, third proviso — Assignment by a jagir¬ 
dar in favour of wife and other relatives entitled 
to cash grants from jagir land — Income from 
Mich assigned land — Not includible in the income 
of the jagirdar assessee. See Rajasthan Agricultural 
Income-tax Act (1953), S. 13 (a) (iii). ILR (1965) 
15 Raj 1148. 

-S. 22 — Assessee, jagirdar of Scheduled Jagit 

of erstwhile Jodhpur State — Income of assessee’s 
brother and assessee’s younger son derived from 
land assigned to them under Sec. 195 of Marwar 
Agricultural Land Act (40 of 1949) — Income not 
includiblo in asscssee’s income — Assignment ol 
land in favour of wife and younger son — Assign¬ 
ments held were dispositions covered by third pro¬ 
viso to Sec. 22 of Act. 

The assessee was a jagirdar of a Scheduled Jagir 
of the erstwhile Jodhpur State. The revenue auth- 
orities sought to club with the assessec’s income (1) 
the income of assessee’s brother derived from the 
land assigned to him by their grandfather undei 
S. 195 of the Marwar Land Revenue Act (40 ol 
1949), (2) the income derived by assessee’s youngei 
son from the land assigned to him by the asslessee 
under Sec. 195 of the Marwar Act (40 of 1949) and 
(3) the income derived by the assessee’s wife from 
the land assigned to her by the assessee. The ques¬ 
tion was whether the income derived from i[ ' r 
land assigned to the assessee’s brother was irrevoc- 
able for purpose of Sec. 22 of the AgnculhiralIn¬ 
come-tax Act, 1953 and could not be included w 
the income of the assessee and whether assign¬ 
ments in favour of the assessee s wife and his son 
were dispositions covered by the third proviso to 
S. 22 of the Act. 

Held that. (1) as the assessee’s brother became 

a sub-proprietor under Sec. 196 of the £ 

(40 of 1949) and was under Sec. 197 of that Ac 
liable to pay to the landlord only land revenue an 
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other public demands and expenses relating to the 
part of jagir held by him, the grant was irrevoc¬ 
able so far as the assessec was concerned and the 
income derived from the land was irrevocable foi 
the purpose of Sec. 22 of the Act of 1953 and 
could not be included in the income of the assessee, 
(2) The position of the assessee's younger son 
became similar to that of the assessee's brother, (3) 
As the grant in favour of the assessee's wife was 
treated as a sub-jagir by the Jagir Commissioner 
and the assignment of land was made to her in 
lieu of cash maintenance, the income derived there¬ 
from could not be clubbed with the income of the 
assessee in view of Sec. 13 of the Act of 1953 and 
(4) The assignments made by the assessee in favour 
of his wife and his son were dispositions covered 
by third proviso to S. 22 of the Act. 1965 Raj L\V 
472: ILR (1966) 16 Raj 24. 

SECTION 61 

-S. 61 (2), Proviso I — Proviso applies only if 

assessee wishes to take advantage of permission to 
pay by instalments. 

An assessee who makes an application for being 
allowed to pay the tax by instalments can change 
his mind when he comes to know that the result 
of being permitted to pay by instalments would 
be that he will have no right to file an appeal. 
The proviso would come into play if the assessee 
wishes to take advantage of the permission to pay 
by instalments. If he wishes to change his mind 
and informs of it to A. I. T. 0. within the original 
period allowed in the demand notice there is nothing 
in the section which may force him to pav by 
instalments only. ILR (1958) 8 Raj 599: 1959 Raj 
LW 313. 

S. 61 (2), Proviso — Department bringing 
to notice of assessee provisions of Sec. 61 (2) must 
also bnng to his notice consequences of proviso. 

It is up to the department that if it is thought 
necessary to bring to the notice of the assessee 
the provisions of sub-sec. (2), it is also incumbent 
upon it to bring to his notice the consequences 
which would follow, as laid down in the proviso. 
The omission to draw the attention to the proviso 
gave a faslc impression to the assessee and as soon 
as the assessee came to know what the conse¬ 
quences of allowing his application to pay bv 
instalments would be, he immediately asked that 
he should be permitted to withdraw his applica¬ 
tion. As the application which was made to the 
Agr'cuUural Income-tax Officer by the assessees 
\\as hased on a misrepresentation the assessee, was 
rLl ♦ ti° W1 * t,raw application when he 

HR aoxfiV 1 « V D W - ha Jj V0, i ,d be 0,6 consequences. 

ILR (1958) 8 Raj 599: 1959 Raj LW 313. 

R A ,A STHAN AC RIC U LT URA L PRODUCE 
MARKETS ACT (38 OF 1961) 

SECTION 1 

SSo s ”' 

SECTION 3 

one"monX eSS,0n M Vi * in a period ° f 
an one month — Meaning — Notification 


under Sec. 3, permitting filing of objections within 
one month — Expressions ‘not less than one month' 
and ‘within one month’ mean same thing — Re¬ 
quirement under Sec. 3 is amply met if period for 
filing objection is exactly one month — Expression 

* with in a period of not le<s than one month’ — 
Meaning. AIR 1957 SC 271 and AIR 1957 Pepsu 

14 and AIR 1964 All 416, Rel. on. Civil Writ Petn. 

No. 893 of 1964, D/-18-8-1964 (Raj) and AIR 
1957 Raj 388, Disting. 1965 Raj LW 358: ILR 
(1965) 15 Raj S97: AIR 1966 Raj 142 (150) 

(Pt D) (Pr 45) (DB). 

SECTION 4 

-S. 4 (2) — Licences for operating in market 

— Market committee’s bye-laws not valid — 
Market committee cannot be asked to issue licences 

— Machinery envisaged by Act for issue of 
licences not completed—It is mandatory for State 
Government to make suitable arrangement for issue 
of licence for interim period. See Rajasthan Agri¬ 
cultural Produce Markets Act (38 of 1961), S. 14. 

1965 Raj LW 358: ILR (1965) 15 Raj 897: AIR 

1966 Raj 142 (DB). 

SECTION 7 

* -~ (2) (b) and 7 (1) (i) — Constitution of 

market committee for first time — Nomination of 
members by Government — No particular limita¬ 
tion as to qualification of members is laid down 
—S. 7 (2) is exception to S. 7 (1) (i). 1965 Raj LW 
358: ILR (1965) 15 Raj 897: AIR 1966 Raj 142 
(152) (Pt II) (Pr 56) (DB). 

“—S. 7 (2) (b) — Constitution of market com¬ 
mittee for first time — Nomination of certain mem¬ 
bers by Government — Grievance of writ peti- 
boners that members were not properly qualified —- 
Members not impleaded as parties to writ petition 
Decree about validity of their nomination would 
not be justified — Constitution of India, Art. 226 

— Natural Justice. 1965 Roj LW 358: ILR (1965) 

15 Raj 897= AIR 1966 Raj 142 (152) (Pt I) (Pr 56) 
(DB). 

SECTION 14 

T Ss. 14, 4 (2) and 37 —. Licences for operating 
m market — Market committee’s bye-laws not 
valid -- Market committee cannot be asked to 
issue licences — Machinery envisaged bv Act for 
issue of licences not completed — It is mandatory 
tor State Government to make suitable nrrange- 

iv r «c 1 °,!t li M" cf ' for intcrim P«facL *965 

JJLSS /l LR J 1965) 15 Roi 897: AIR 1966 

Raj 142 (152) (Pt G) (Pr 54) (DB). 

SECTION 36 

S. 36 (2) (f) _ Levy of licence fee by market 
committee by Us bye-law - Bye-law is not ultra 

S2, co T lUeC , T Me-"**!** authority 

miflL rtl T' f °. e nnd paving each market com- 
m m *? dlscrc,, ° n t0 fees below that maxi- 
Sce R^ii “f ° f i exc T ssivc delegation: Obiter. 

Marke,s Ac <(38 

Hal Sr ’ a™ , n i 65 „ Rqi LW 35S: ILR (1965) 15 

naj 897: AIR 1966 Rnj 142 (DB). 

SECTION 37 

Bye-laws under, made by market 
— Requirement of previous sanction of 


37 

committees 
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Director — Director sending approved Model Bye¬ 
laws to market committees — Requirement of 
previous sanction is not fulfilled — Each committee 
must consider model bye-laws in the light of its 
i equipments, seek sanction of Director before pass¬ 
ing them, and again when they are passed — AIR 
1950 Raj 75 and 1955 Raj L\V 454, Rel. on. 1965 
Raj LW 358: ILR (1965) 15 Raj 897: AIR 1966 
Raj 142 (151) (Pt E) (Pr 52) (DB). 

-Ss. 37 and 36 (2) (f) — Rajasthan Agricultural 

Produce Markets Rules (1963), R. 69 — Levy of 
licence fee by market committee by its bye-law — 
Bye-law is not ultra vires market committee — 
Rule-making authority fixing maximum fee and 
leaving each market committee with discretion to 
fix fees below that maximum — No case of exces¬ 
sive delegation (Obiter). 1965 Raj LW 358: ILR 
(1965) 15 Raj 897: AIR 1966 Raj 142 (152) (Pt F) 
(Pr 53) (DB). 

-S. 37 — Licences for operating in market — 

Market committee's bye-laws not valid — Market 
committee cannot be asked to issue licences — 
Machinery envisaged by Act for issue of licences 
not completed — It is mandatory for State Govern¬ 
ment to make suitable arrangement for issue of 
licence for interim period. See Rajasthan Agricul¬ 
tural Produce Markets Act (38 of 1961), S. 14. 1965 
Raj LW 358: ILR (1965) 15 Raj S97: AIR 1966 
Raj 142 (DB). 

RAJASTHAN AGRICULTURAL PRODUCE 
MARKET RULES (1963) 

RULE 69 


the Rajasthan Appeals and Petitions (Disconti. 
nuance) Ordinance — If should bo transferred to 
Supreme Court after the new Constitution came 
into force. 

Appeals which could have been heard and dis¬ 
posed of by the Ijlas-i-Khas, Jodhpur, but which 
have been authorised to be heard by the High 
Court of Rajasthan by the Rajasthan Appeals and 
Petitions (Discontinuance) Ordinance, 1949, can be 
heard and disposed of by the High Court even 
after the Constitution has come into force be¬ 
cause the High Court is not functioning as the 
Privy Council in respect of such appeals and so 
need not be transferred to the Supreme Court 
under Art. 374 (4) of the Constitution. Kishan 
Lai v. Bhanwar Lai, 1950 Raj LW 299: AIR 1951 
Raj 1 (1, 11) (Pt A) (Prs 2, 38) (FB). 

-Rajasthan High Court Ordinance (dated 12-8- 

1949), Ss. 49 and 40 — Existing petitions for leave 
to appeal or appeals against decisions of former 
High Court — How far affected by Ss. 49 and 
40 — The Rajasthan High Court Ordinance in the 
first place, does not touch the existing petitions for 
leave to appeal or appeals already presented 
against the decisions of any of the former High 
Courts of the covenanting States. Secondly, S. 49 
of the High Court Ordinance seems to refer to 
cases pending in the former High Courts, which 
are directed to be transferred to the Rajasthan 
High Court for disposal. The judgments already 
passed by the former High Courts are not included 
in S. 40. See Rajasthan High Court Ordinance 
(dated 12-8-1949), Ss. 49 and 40. AIR 1950 Raj 
37 (DB). 


-R. 69 — Levy of licence fee by Market com¬ 
mittee by its bye-law—Bye-law is not ultra vires 
market committee — Rule-making authority fixing 
maximum fee and leaving each market committee 
with discretion to fix fees below that maximum — 
No case of excessive delegation (Obiter). See Rajas- 
Agricultural Produce Markets Act (38 of 1961), 
S. 37. 1965 Raj LW 358: ILR (1965) 15 Raj 897: 
AIR 1966 Raj 142 (DB). 

RAJASTHAN AGRICULTURAL RENTS CON¬ 
TROL ACT (19 OF 1952) 

SECTION 1 


_S. 1 (3) — Act violates Article 14 of the Con¬ 
stitution and is wholly void — (Constitution of 
India, Art. 14). 

Section 1 (3) of the Rajasthan Agricultural Rents 
Control Act, 1952, violates Art. 14 of the Consti¬ 
tution and as such is ultra vires. There is no guid¬ 
ing principle anywhere in the Act controlling the 
discretion of the State Government as to the appli¬ 
cation of the Act to particular areas in Rajasthan, 
and the discretion, which is vested by S. 1 (3), in 
the State Government is absolute and unfettered. 
AIR 1952 SC 75, Applied. 

As S. 1 (3) falls, and as that is the only section 
which provides for the enforcement of the Act, 
the whole Act falls. ILR (1954) Raj 518: 1954 
Raj LW 001: AIR 1954 Raj 197 (199, 200) (Pt A) 

(Prs 10, 12, 14) (DB). 

RAJASTHAN APPEALS AND PETITIONS (DIS¬ 
CONTINUANCE) ORDINANCE (40 OP 1949) 

•-Constitution of India, Art. 374 (4) — Ap¬ 

peals authorised to be heard by High Cour > 


SECTION 3 

-Ss. 3 and 4 (1) — Law in force in covenant 

rig State — Statement of Power (Bikaner), Ap 
icndix A, Head 1, Item 1; Head 2, Item 17 — 
leopening of jagir succession in Bikaner — Case 
rending till merger of Bikaner State in Rajasthan 

- Power of State of Rajasthan to pass orders — 
lie State of Rajasthan had power under S. 4(1), 
clause (c) of Ordinance No. 40 of 1949 to deal 
rith the ease as it was neither a judicial nor a 
evenue matter, but a case of executive nature, 
lee Rajasthan Appeals and Petitions (Discontj- 
ruance) Ordinance (40 of 1949), S. 4 (1). AIR 
958 Raj 12 (DB). 

-Ss. 3 and 4 — Ijlas-I-Khas Rules. 1945, Rr. 3 

nd 36 — Scope and applicability indicated. AIM 
955 NUC (Raj) 1642 (DB). 

- Ss. 3 and 4 — Civil P. C. (1908), O. 47, R - 

- “Disposed of - Meaning of - Abrogation ot 

ule by Ordinance 40 of 1949 - Review c,f <irder 
rf Ijlas-i-Khas — No notice issued — Disposal uy 
ligh Court - The High Court as successor ^ 
jlas-i-Khas. could not dispose of the apP 1 '“"" n 
is no notice was issued. Sec Civil I'. C. (19081. 
). 47, R. 2. AIR 1952 Raj 178 (DB). _ 

_S 3 — Constitution of India, Art. 

.cave'to appeal from decision of Rajasthan Hjgh 
: ollr t — Conditions for — Ijlas-i-Khas Rules, 

-Svfo 

SECTION 4 

S 4 (1) (b) — Constitution of Special Board 
,f Revenue - Board duly notified in Gazette - 
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Failure to notify the appointment of one mem¬ 
ber or an ad hoc member to the Board is mere 
irregularity. 

Where the Special Board of Revenue K duly 
constituted and the Board is duly notified in the 
Gazette, failure to notify a change of personnel 
or appointment of an ad hoc member in the 
Gazette is merely an irregularity. Omission to 
notify such a change of personnel docs not affect 
the validity of the appointment so as to make the 
officer appointed functus officio to hear and decide 
the appeal. ILR (1960) 10 Raj 1520. 

-Ss. 4 (I) and 3 — Law in force in covenant¬ 
ing State — Statement of Powers (Bikaner*, Ap¬ 
pendix A, Head 1, Item 1; Head 2. Item 17—Re¬ 
opening of jagir succession in Bikaner — Case 
pending till merger of Bikaner State in Rajasthan 
— Power of State of Rajasthan to decide — State 
of Rajasthan had power under S. 4 (1), Clause (c) 
of the Ordinance No. 40 of 1919 to deal with 
the case as it was neither a judicial nor a revenue 
matter, but a case of executive nature. 1957 Raj 
LW 338: ILR (1957) 7 Raj 349: AIR 1958 Raj 12 
(14) (Pt A) (Prs 12, 14, 15, 16) (DB). 

-S. 4 — Scope and applicability — The repre¬ 
sentation made on 29-1-1949 was not 
one which was required to be heard, determined 
and disposed of according to S. 4 of the Ordinance. 
See Rajasthan Appeals and Petitions (Disconti¬ 
nuance) Ordinance (40 of 1949), S. 3. AIR 1955 
NUC (Raj) 1642 (DB). 

-S. 4 (1) (b) — ‘judicial revenue matter*—Ex¬ 
pression should be given ordinary meaning ac¬ 
cording to purpose of Ordinance. AIR 1955 NUC 
(Raj) 1049 (DB). 

—S. 4 — Civil P. C. (1908), O. 47, R. 2 - 
‘Disposed of' — Meaning of — Abrogation of 
rule by Ordinance 40 of 1949 — Review of order 
of Ijlas-i-Khas — No notice issued — Disposal by 
High Court — The High Court, as the successor 
to Ijlas-i-Khas, could not dispose of the applica¬ 
tion as no notice was issued. See Civil P. C. 
(1908), O. 47, R. 2. AIR 1952 Raj 178 (DB). 

-S. 4 — Appeals transferred to High Court— 

High Court does not function os Privy Council — 
Constitution of India, Art. 374 (4). 


(..line to hr abolished by this Ordinance and under 
the second part of S. 19 cases pending before 
those Boards could bo transferred to. heard and 
disposed of by the Rajasthan Board of Revenue. 
AIR 1955 NUC (Raj) 5035 (DB). 

-S. 19 — judgment delivered by Additional 

Commissioner — Power to review — An Addi¬ 
tional Commissioner who delivers a judgment 
under S. 10 (2l of the Protection of Tenants Ordi¬ 
nance cannot subsequently review his own deci¬ 
sion. See Tenancy Laws — Rajasthan (Protec¬ 
tion of Tenants) Ordinance (9 of 1949), S. 10 (2>. 
AIR 1955 NUC (Raj) 764 (DB). 

RAJASTHAN APPEALS AND PETITIONS DIS¬ 
CONTINUANCE (AMENDMENT) ORDINANCE 
(12 OF 1950; 

-Judgment of Ijlas-i-Khas cannot become judg¬ 
ment of High Court. 

It is by virtue of the special provisions of Ordi¬ 
nance No. 12 of 1950 that the High Court hears 
appeals, petitions, etc., which were pending be¬ 
fore the Ijlas-i-Khas, and by no amount of legal 
fiction can the judgment of the Ijlas-i-Khas become 
the judgment of the High Court. 1952 Raj LW 
172: ILR (1952) 2 Raj 314: AIR 1952 Raj 178 
(179) (Pt B) (Pr G) (DB). 

RAJASTHAN ARMED CONSTABULARY ACT (12 
OF 1950) 

SECTION 6 

-S. 6 (e) — Desertion’ — Meaning, 

The word ‘desertion* does not simply mean 
leaving the post or mere departure from the post 
without permission. It means something more, 
and that something more is the intention never 
to return to the post, or to go away with the idea 
of avoiding hazardous duty, or shirking any im¬ 
portant service. Where a person serving in the 
armed Constabulary simply leaves his post without 
leave, he is not guilty under S. 6(e). ILR (1956) 
6 R °i 99G: 1957 Cri LJ 103: 1957 Raj LW 139: 
AIR 1957 Raj 26 (26) (Pt A) (Pr 3) (DB). 


Per Full Bench:—The High Court of Rajasthan 
is not functioning as Privy Council in respect of 
appeals and petitions which it has been autho¬ 
rised to entertain and dispose of under S. 4 of 
the Rajasthan Appeals and Petitions (Disconti¬ 
nuance) Ordinance, 1949, as amended by Ordi¬ 
nance 12 of 1950 and they need not be trans¬ 
ferred to the Supreme Court under Art. 374 (4) 

KL,hen Lal v * Bhanwarlal. 

swar^ ,s51 Bti ■ «• »> < p - 

SECTION 19 

“ S - 19 ~ Inteipretation of, indicated — See- 
,/* 19 toe Ordinance abolishes all Boards or 
other tribunals discharging functions similar to 
those of a Board prescribed by this Ordinance or 
any other law for the time being in force in the 
whole or any part of Rajasthan. The language is 
n! e „.v 0U D *° cover , Qny Board of Revenue or 

XwTf ,K eVenU ? Tn 0 buna , 1 ^charging functions 
similar to those of a Board of Revenue. 

Both the old Board of Revenue and the new 

Boar^onshtuted by the Maharaja of Bikaner 


SECTION 7 

- -S. 7 (g) Minor offence — Offence under 
‘ Bajasthu" Armed Constabulary Act — 
lhe offence under S. 7 (g), Rajasthan Armed Con¬ 
stabulary Act, is a minor offence as compared to 
the offence under S. 6 (e) of that Act and. there- 
to»\ it is open to a Court under S. 238, Criminal 
*• conv *ct the accused of the offence under 

S. « (g) even though he was not charged with it. 

C "?to ,al p - C (1898). S. 238. 1957 Cri LJ 
103: AIR 1957 Raj 26 (DB). 


Offence. 


7 (g) — Leaving post without leave — 


Where a person serving in the Armed Consta¬ 
bulary leaves his post without leave, he is guilty 
under S, 7 (g) and tire fact that some immediate 
superior officer of his knew of his intention to go 
away without leave would not be of any help to 
him. ILR (1956) G Raj 996: 1957 Cri' LJ 103: 
1957 Raj LW 139: AIR 1957 Raj 2C (27) (Pt C) 
(Pr 5) (DB). 


RAJASTHAN BOARD OF REVENUE ORDINANCE (1949) S. 12 


RAJASTHAN BOARD OF REVENUE ORDI¬ 
NANCE (22 OF 1949) 

SECTION 12 

—S. 12 — Power of Revenue Board to revise 
orders under S. 4-A — The Board has the power 
of general superintendence and control over all 
other revenue courts and offences under S. 12 
of the Rajasthan Board of Revenue Ordinance 22 
ot 1949. Whether the Tehsildar acting under 
S. 4-A of Act 22 of 1953 is a Court or an officer, 
the Board has power of superintendence over him 
under S. 12 and can interfere with his orders in 
appropriate cases, though there may be no power 
of revision as such under the Rajasthan Revenue 
Courts (Procedure and Jurisdiction) Act. See 
Tenancy Laws — Rajasthan Produce Rents Regu¬ 
lating (Second Amendment) Act (22 of 1953), 
S. 4-A. AIR 1957 Raj 343 (DB). 

-S. 12 — Rajasthan (Protection of Tenants) 

Ordinance, S. 4 — Order of ejectment made in 
contravention of Sec. 4 — No power of revision 
under Rajasthan Revenue Courts (Procedure and 
Jurisdiction) Act, S. 26 — But power of superin¬ 
tendence is given by Rajasthan Board of Revenue 
Ordinance (22 of 1949), S. 12, under which eject¬ 
ment order can be set aside. AIR 1955 NUC 
(Raj) 1447 (DB). 

SECTION 13 


member shall record his judgment or order as the 
case may be and send it to the other member for 
expression of his opinion. If the other member 
concurs, the judgment or order shall be deemed 
to be judgment or order of the Board. Rule 6, 
thus, purports to authorise two members to hear 
a case without forming a Bench. This rule is con¬ 
trary to the provisions of S. 13 (1) of the Ordi¬ 
nance which provides only two modes of hearing: 
(i) either by a member of the Board sitting singly, 
or (ii) by a Bench of the Board consisting of two 
or more members, and is, therefore, invalid. 

Rule 6 does not say that the second member 
can express his opinion without giving a notice of 
hearing to the parties or hearing them. If he 
does so, the procedure adopted is not authorised 
even according to the rules as they are. ILR 
(1951) 1 Raj 512: 1951 Raj LW 478: AIR 1952 Raj 
4G (47, 48, 49, 50) (Prs 6, 8, 10, 11, 19, 23) (DB). 

SECTION 19 

-S. 19 — Notification No. 907VIII/49, dated 

26-10-1949 — Additional Commissioner deciding 
cases under S. 19 — No revision lies to the Board 
of Revenue — (Rajasthan Revenue Courts (Pro¬ 
cedure and Jurisdiction) Act (1 of 1951), Ss. 26 
and 36). 1953 Raj LW 21: ILR (1952) 2 Raj 647: 
AIR 1953 Raj 37 (39, 40) (Pt A) (Prs 7, 9) (DB). 


#-S. 13 (2) — Rules framed under R. 4 — 

Revisions before Bench of Board — Parties heard 
only by one Member — Another Member concur¬ 
ring in decisions — Legality of decision. 

According to R. 4 of the Rules framed under 
S. 13 (2) of the Board of Revenue Ordinance, no 
decree or order coming under the consideration of 
the Board on appeal, revision or reference, can be 
modified or reversed without the concurrent judg¬ 
ment of two members. Section 13 only provides 
two modes of hearing either by a member singly 
or by a Bench of two or more members. The 
compliance with R. 4, therefore, requires that the 
two members should sit as a Bench and not sepa¬ 
rately. Hence, a decision given by one member 
of the Board of Revenue after hearing parties 
and concurred by another member of the Board 
of Revenue without hearing the parties is not valid 
even in the case of revision, when the decision is 
one allowing the revision and reversing the deci¬ 
sion of the lower Court. Shri Bishveshwar v. 
Board of Revenue, Rajasthan, ILR (1955) 5 Raj 
979: 1955 Raj LW 422: AIR 195G Raj 101 (102) 
(Pt A) (Prs 5, 7) (FB). 

9-S. 13 — Rules under — Inconsistency be¬ 

tween Rides and Act — Act prevails. 

The rules to be framed under any provision of 
the Act cannot be inconsistent with the provisions 
of the Act and, therefore, any mode of hearing 
provided by the Rules which may be inconsistent 
with CIs. (a) and (b) of S. 13 cannot be a valid 
one. Shri Bishveshwar v. Board of Revenue, 
Rajasthan, ILR (1955) 5 Raj 979: 1955 Raj LW 
422: AIR 195G Raj 101 (102) (Pt B) (Pr G) (FB). 

-S. 13 (2) — Rules framed under, R. G — 

Validity — Procedure to be followed by single 
member. 

Rule 6 of the Rules framed under S. 13 (2) of 
the Board of Revenue Ordinance says that a single 


RAJASTHAN BUILDINGS (LEASE AND RENT 
CONTROL) ORDINANCE (22 OF 1948) 

See under Houses and Rents. 


RAJASTHAN CASH JAGIRS ABOLITION ACT 
(29 OF 1958) 

SECTION 2 


-Ss. 2, 3 — Cash jagir — What is — Cash 

allowance granted by ex-Ruler under rules framed 
by him is included in the definition — Compensa¬ 
tion has to be paid for discontinuance and aboli¬ 
tion of such allowance — Words and Phrases — 
‘Jagir'. 1961 Raj LW 386: ILR (1961) 11 Raj 
596. 

SECTION 3 


-S. 3 — Existing law — Meaning of — Rules 


framed by erstwhile Nawab of Tonk — Not mere 
executive orders or domestic instructions—Amount 
to existing law within Art. 366 (10) — Right to 
receive cash allowance under such rules cannot 
be determined by an executive order. See Con¬ 
stitution of India, Art. 372. 1961 Raj LW 38G: 
ILR (19G1) 11 Raj 596. 

-Ss. 3 and 2 — Cash jagir — What is — Cash 

allowance granted by ex-Ruler under rules framed 
by him is included in the definition — Compen¬ 
sation has to be paid for discontinuance and abo¬ 
lition of such allowance — Words and Phrases—- 
“Jagir". See Rajasthan Cash Jagirs Abolition Act 
(1958), S. 2. 1901 Raj LW 386: ILR (1961) H 
Raj 596. 

RAJASTHAN CINEMAS REGULATION ACT (3 
OF 1952) 

SECTION 5 

_S. 5 (3) — Grant of temporary licence by 

State Government — Power is administrative and 


RAJASTHAN CINEMAS REGULATION ACT (1952), S. 5 
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not judicial or quasi-judicial •— Government not 
bound to give hearing or reasons while granting 
licence. 1962 Raj LW 222: ILR (1962) 12 Raj 
44. 

-S. 5 (2) and (3) — Crant of licence under 


RULE 71 


Act — Subject to control of State Government — 
State Government can direct licensing authority to 
grant a licence in a particular case — Cinemato¬ 
graph Act (1918), S. 5 (3). 

Sub-sections (2) and (3) of S. 3 of the Act show 
that the State Government has been given the 
power to control the grant of licences under the 
Act and this power extends to the issue of a direc¬ 
tion to the licensing authority for the grant of 
licence in a specific case and once that control 
has been exercised, it is obligatory on the part of 
the licensing authority to earn- it out. AIR 1936 
All 99; AIR 1957 Andh Pra 513, Ref. 1962 Raj 
LW 222: ILR (1962) 12 Raj 44. 

(Overruled in AIR 1966 SC 1081.) 

RAJASTHAN CINEMAS (REGULATION) RULES 

(1959) 

RULE 3 

Rr. 3 (3), 63 and 74 (xii) — Power to issue 
temporary licence under R. 3 (3) — Extent of. 

The power to issue a temporary licence is not 
restricted to a touring cinematograph or special 
cinematograph exhibition. Rule 2 contains defi¬ 
nitions of ‘temporary building, ‘temporary enclo¬ 
sure, temporary cinematograph’ and 'open air 
cinema, and according to sub-rule (3) of Rule 3, 
a temporary licence can be granted in respect of 
(i) a temporary building or (ii) any place. Tempo, 
rary building is a building which is not a perma¬ 
nent building and may consist of a booth or tent 
or other similar structure; so a temporary licence 
can be granted for a temporary building. A 
temporary licence can, therefore, be granted for 
exhibition at these places also. This interpreta¬ 
tion of the provisions of R. 3 (3) is further borne 
out by reference to Rr. 63 and 74 (xii). The pro¬ 
visos to these rules authorise the State Govern¬ 
ment to permit the exhibition of films for trade 
purposes by temporary touring or open air cine¬ 
mas within five miles radius of a permanent 
cinema and thus it becomes all the more clear 

““ l u ? len ‘ 10n » t? Permit the grant of licences 

not only m respect of touring and open air cine- 

W& 1962 Rai 

RULE 63 

zrSt ZJSf 74 w - ■ w » 
3*8? itjrcr&ss 11 


-Rr. 74 (xii), 3 (3) — Power to issue tempo 

rary licence under R. 3(3) — Extent of. See 
Rajasthan Cinemas (Regulation) Rules (1959), 
R. 3 (3). 1962 Raj LW 222: ILR (1962) 12 Raj 

44 

-Rr. 74 (xii) and 63 — Validity — Provisos 


are not invalid. See Rajasthan Cinemas (Regula¬ 
tion) Rules (1959), R. 63. 1962 Raj LW 222: 
ILR (1962) 12 Raj 44. 

RAJASTHAN CITY MUNICIPAL APPEALS 
(REGULATION) ACT (3 OF 1950). 

See under Municipalities. 

RAJASTHAN CIVIL COURTS (AMENDMENT) 
ACT (6 OF 1956) 

SECTION 21 

— Applicability' — Applicability to 
suits decided before amendment but from which 
appeals were filed after amendment — Law gov¬ 
erning. See Rajasthan Civil Courts Ordinance (7 
<>f 1950), S. 21. /UR 1958 Raj 62 (FB). 

RAJASTHAN CIVIL COURTS LAWS EXTEN¬ 
SION ACT (2 OF 1957). 

PREAMBLE 

r —~r C ° ullict between existing law made 
)> State Legislature — Rajasthan Civil Courts 
Laws (Extension) Act (2 of 1957) falls under List 
If. Item 3 of Seh. \ II and not under List III, 

K™, 1 .? ~ “2* conUict with Ajmer Courts 

Regulation (9 of 1926) — I s intro vires. See Con- 

Xj lew Iiu ia ' Art ‘ 254<1) - 1LR (1960) 10 

—-Pre. Decree of Jaipur Court passed in 

1944 — Execution in Ajmer in 1953. 

A decree was obtained from the Civil Court at 

lS r th n if 44, Before the lst of November, 

isso. the decree was not executable at Ajmer 
but since that date it has bourne executable on 
account of the Civil Courts Extension Act (No. 2 
. , H °' vever - execution cannot be proceed- 

cd with on execution petition that was filed 

time^th >r Ca Lr? 53 ' the A)mer Court - At the 
une that petit,on was presented, the decree was 

not executable at Ajmer and the petition there- 

*.1591! ?959 rS K Ai "'" ILR (I958) 8 

(Overruled in AIR 1962 Raj 41 (FB).] 

SECTION 3 

■ -Ss. 3, 5 — Effect of — Was to re Deal Ss 12 
PerS ° f of A i” e r. ^ ourt ? Regulation (9 of 1926) _ 
[S °* “. U “ n T f ° r “PPeal from decision of 

Act (19031 * ; 1 ?|a Limi,ation Act — Limitation 
(9 nf lawn Ajmer Courts Regulation 
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The combined effect of Ss. 3 and 5 of the 
Rajasthan Act (2 of 1957), is that the provisions 
contained in the Ajmer Courts Regulation, as re¬ 
gards the constitution of the various Courts as 
also the provisions governing the matter of appeal 
from the Courts of one grade to that of anther 
from the Courts of one grade to that of another stood 
entirely repealed. Until some other provision 
was made, the Courts already constituted and the 
jurisdiction and powers conferred upon them was 
to be deemed to have been respectively consti¬ 
tuted and conferred under the Ordinance 7 of 
1950. Sections 12 to 15 of the Ajmer Courts 
Regulation could be of no avail. The Courts as 
constituted by and under the Act of 1957 read 
with the Ordinance of 1950 alone held the field, 
and the period of limitation which would govern 
an appeal from the decision of a Munsiff to a Dis¬ 
trict Judge under the Ordinance of 1950 read with 
the Act of 1957 would be the period prescribed 
by Art. 152 of the Limitation Act. ILR (I960) 10 
Raj 1678. 

SECTION 5 


EXTENSION ACT (1957), S. 5 

SECTION 7 

-S. 7 — Jurisdiction of Civil Courts — Change 

of — Procedure — Notification under Rajasthan 
Territorial Divisions Ordinance — Effect of — 
< Rajasthan Territorial Divisions Ordinance (1949)) 
— (Civil P. C. (1908), Ss. 15 and 16). 

The jurisdiction of Civil Courts in Rajasthan is 
fixed by the Government by notification of 2nd 
June, 1950, under S. 7 of the Rajasthan Civil 
Courts Ordinance (7 of 1950). The jurisdiction 
having once been fixed by the Government undei 
S. 7 can only be altered by another noti¬ 
fication under that section, and it can¬ 
not be altered by any notification issued under the 
Rajasthan Territorial Divisions Ordinance, 1949, as 
the latter Ordinance has nothing to do with the 
jurisdiction of the Civil Courts. ILR (1957) 7 Raj 
702: 1957 Raj L\V 190: AIR 1957 Raj 241 (243) 
(Pt A) (Pr 3). 

SECTION 21 


-Ss. 5 and 3 — Effect of — Was to repeal 

Ss. 12 to 15 of Ajmer Courts Regulation (9 of 
1926) — Period of limitation for appeal from deci¬ 
sion of Munsiff to District Judge under Rajasthan 
Civil Courts Ordinance (7 of 1950) would be 
period prescribed by Art. 152, Limitation Act — 
Limitation Act (1908), Art. 152 — Ajmer Courts 
Regulation (9 of 1926), Ss. 12 to 15 — Rajasthan 
Civil Courts Ordinance (7 of 1950). See Rajas¬ 
than Civil Courts Laws (Extension) Act (2 of 
1957), S. 3. ILR (1960) 10 Raj 1678. 

RAJASTHAN CIVIL COURTS ORDINANCE (31 
OF 1949) 

SECTION 17 

-S. 17 — Suit against State by person claim¬ 
ing to be umrao is not maintainable either in 
High Court or any Civil Court in view of Mewar 
Revenue Act (5 of 1947), S. 123 (2), which is not 
repealed but saved by Ordinance 31 of 1949 — 
(Civil P. C. (1908), S. 9) — (Mewar Revenue Act 
(5 of 1947), S. 123 (2)). 1952 Raj LW 37: ILR 
(1951) 1 Raj 741. 

RAJASTHAN CIVIL COURTS ORDINANCE (7 
OF 1950) 

-Rajasthan Civil Courts Laws (Extension) Act 

(2 of 1957), Ss. 3. 5 — Effect of — Was to repeal 
Ss. 12 to 15 of Ajmer Courts Regulation (9 of 
1926) — Period of limitation for appeal from deci¬ 
sion of Munsiff to District Judge under Rajasthan 
Civil Courts Ordinance (7 of 1950) would be period 
prescribed by Art. 152, Limitation Act. See Rajas¬ 
than Civil Courts Laws (Extension) Act (2 of 1957;, 
S. 3. ILR (1960) 10 Raj 1678. 


SECTION 5 

•_S. 5 - Civil P. C. (1908), S. 13 - Decree 

passed by Ajmer Court and transferred for execu¬ 
tion to Court in Rajasthan before integration — 
Pending execution Ajmer integrated with Rajas lian 

— Decree can be executed in Courts in Rajasthan 

- ILR (1958) 8 Raj 591: 1959 Raj Lw 291, 
Overruled. See Civil P. C. (1908), S. 13. AIR 
1962 Raj 41 (FB). 


-S. 21 — Scope — High Court — Power to 

entertain appeal which lies to District Court — 
Under S. 24 of the Civil P. C., the High Court 
has power to transfer the appeal to itself even 
though no such application is presented, and there 
is no lack of jurisdiction in the High Court to 
hear the appear which is filed before it, even 
though the appeal lies to the District Court under 
S. 21 of the Rajasthan Civil Courts Ordinance. 
1905 AC 369 and AIR 1957 SC 540, Ref. See 
Civil P. C. (1908), S. 24. AIR 1961 Raj 186 (DB). 

-S. 21 — Scope and effect of — Right of ap¬ 
peal — If taken away — (Civil P. C. (1908), 
S. 96). 


There is a distinction between the right of ap¬ 
peal as such and the forum of appeal. It cannot 
he an invariable rule that a party should have a 
right of appeal to the identical forum in every 
case, to which at the date of institution of the 
suit he had a right of appeal, if in the meantime 
that forum has been abolished and some other 
forum has been substituted so long as the right 
of appeal itself has not been taken away or other¬ 
wise prejudicially affected. The Rajasthan CiviJ 
Courts Ordinance, 1941, has not taken away the 
right of appeal. It has merely provided that in 
the given case instead of the appeal l>eing hlea 
before the District Judge, as it was under the 
earlier Ordinance (5 of 1948), it should now be 
presented before the High Court. 1S 5°, 

deprivation of the right of appeal. AIR 1959 Raj 
45: ILR (1959) 9 Raj 71: 1959 Raj LW 17-. 
Overruled. 1959 Raj LW 391: ILR (1959) 9 Ra) 
734: AIR 1959 Raj 246 (247) (Pr 4) (DB). 

-S. 21 — Forum of appeal — An appeal 

against an order in execution proceedings lies t 
the Court to which an appeal would lie agains 
the decree in the original suit See Smts \ a 
lion Act (1887), S. 8. AIR 1959 Raj 101 (DB). 

-S. 21 - Venue of appeal T 


lAmcndment in - Effecf -Held 
ght of appeal under S 21 of the Rajasthan Or^ 
ance before its amendment had aecmed on " 
ammencement of the suit and had become _ 

:1 in the plaintiff and the subsequent amend 

, that section did not affect that right, 
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(ii) that there is nothing in the Amendment Act 
uf 1951 which cau give it Mich retrospective 
effect; 

(iii) that the appeal was properly filed in the 
Court of the District Judge and iii> order of re¬ 
turning it for presentation to the High Court was 
unsustainable in law, anil must be set aside. See 
Civil P. C. (1908), S. 96. AIR 1959 Raj 45. 

[Overruled in AIR 1959 Raj 240.) 

#-S. 21 — Retrospective operation — (Inter¬ 

pretation of Statutes) — /Rajasthan Civil Courts 
(Amendment) Act (G of 1956), S. 21) — Rajasthan 
Civil Courts (Amendment) Ordinance (7 of 1957), 

S. 21-A). 

Statutes, other than those relating to matters of 
procedure, do not and cannot have retrospective 
operation so as to destroy or impair existing vest¬ 
ed rights. As a general rule, when law is altered 
during the pendency of an action, the law which 
is properly applicable to it is tin- law which existed 
at the commencement of the action. It is further 
well established that the right of appeal is a vested 
right and cannot be taken away retrospectively, 
unless such a right is so taken away bv an ex- 
press provision to that effect or by a distinct and 
necessary _ intendment. It is also equally well 
established and unquestionable that where a sta¬ 
tute governing a right of appeal or fur that matter 
any ves ed right is in its dominant intention and 
ettect plainly retrospective, then it has to be ac¬ 
corded a retrospective <-lfc<t, and the objection 
that such operation takes away a vested right is 
of little consequence. Judged by these principles. 
Ordinance No. (7 of 1957) is unquestionable retros- 
pectivc inasmuch as the provisions of S. 21 of the 
wit Courts Ordinance as amended in 1956 have 
, " . ,nade expressly applicable to suits which 

were instituted before the Amendment Act of 1956 

time e nf nl ii, f0rCe bUt Which Wcrc at the 

Zi ?; V, “‘"““•fluent of that Act. Samdu- 

v L T,J n :-o II i i (1958) 8 Ro ' 5: 1957 Rui 
LW 464: AIR 19oS Ruj 62 (64, 65) (Prs 12. 13) 


>. 21 — Appeal from execution iiroeeediucv 
—■ rorum. • 

The word 'proceeding* in S. 21 relates to the 
original proceeding and not to the execution pro¬ 
ceedings’ th n rC T ett ° f appt,als execution pro- 
teedmgs the order in execution proceedings is 

either an order or a decree. If it is a decree a 
provis'on is clearly made in S. 21 that it shall lie 

0 alue“of C r ° f U, r Db,rict i «£ ,2 

vane of the original suit was less tl.an Rs 5 000 

he Slu7ort Cr CaSe . , ° t lhB »W» Court It N 
the fonm, f U ? nBmal suil vvhicl ‘ determines 

™ 338: ILr'S, s 8a S V'™' 1958 R “’' 

—-S- 21 (as amended by Rajasthan Act (6 of 

uJcTlm a! t* ?T! han civil Courts Ordi- 

rose,.- whiC h o,:rS' 

ah*? z 

therefrom were aS|W thou ? h ■»«*>* 

ment. No dmS* »•I. , d af,er the “mend- 


ORDINANCE (1950), S. 21 1473 

of substantive rights. Such a right cannot be 
allowed to bo taken away retrospectively unless 
an express provision to that effect has been made 

by the Legislature or the same result is dedu- 

cible on the principle of necessary intendment. 

Where a judgment from which an appeal lies 
is pronounced, a right of appeal at once arises 
to aggrieved party to appeal from decision given, 
to a Court which would be authorised to receive 
it at that time. The aggrieved party would be 
within his right on that very day to prefer an 
appeal from the decision by which he was feeling 
aggrieved, and in consonance with the law which 
was in force then, he would be well within his 

right to institute his first appeal in the High Court. 

I his right cannot in any way be alfected simply 
because he filed his appeal not immediately after 
the judgment sought to be appealed against was 
delivered, but he presented the appeal later with- 
m the period of limitation permitted to him under 
tile law. It follows that this right cannot be 
allowed to L ' e ^cted by any amendment of the 
aw which may have been brought into force in 
between the pronouncement of the judgment and 
the presentation of the appeal. AIR 1927 PC 
2-12, Applied. 

It cannot be held that the iutenlion of tho 
Legislature in enacting S. 21 (5) was that appeals 
m suits decided before the amended section had 
cume mto force were necessarily to be filed in 
the District Court and not in the High Court 
alter the ameuded section had come into opera¬ 
tion. Indeed this provision is of too nebulous a 
character to admit of the necessary inference and 
was merely a provision intended to govern ap- 
peal, peeing in the High Coart at the commends 
™ a,nendu >g Act of 1956. 1957 Raj LW 

(337 338 Sowp 7 - Ra l 858: AIR 1957 Rfl J' 330 
UW7, 338, 339) (Prs a , 8, 9, 12, 13) (DB). 


- 21 (as amended by Act 14 of 1951) _ 
Proceedings arising out of’ — Proceedings to sel 
■wide ex parte decree arise out of original suit- 

Tet avid.'? fr °“) °j der diimisii “2 application tc 
f .i! * x par,c decree >» suit of value ol 
Rs. 8,000. AIR 1955 NUC (Raj) 1125 (DB). 

-—S; 21(1) (as amended by Rajasthan Civil 
^ , .^‘"“ncc (Amendment) Act (14 of 1951)' 

,o “p*-'- 1 - v^u. o. 

SECTION 22 

^owe?to~tr n D „ iS f WC ‘ ,Ud f - d «iR"a.a 

under the VS ” pffil “a ^ J,,d « c 

S ?«ignS »d' S"‘ “ Id <■ »°> « £- 

Z'TsS ; C rf S e ° f A •ft*”'** wlfSi 

- rSu&£, s ? House * °» d Rents 
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RAJASTHAN CIVIL COURTS ORDINANCE (1950), S. 20 


SECTION 20 

——S. 20 — General Rules (Civil), Ch. 1, R. 11— 
Work on holidays — Jurisdiction of Civil Court 
is not taken away. AIR 1955 NUC (Raj) 2553. 

SECTION 27 

-S. 27 (1) — Suit validly commenced in parti¬ 
cular Court — Subsequent change in jurisdiction 
— Effect. 

Once a suit is validly commenced in 
airy Court, a subsequent change in the matter of 
jurisdiction does not affect the jurisdiction of the 
Court trying it, unless of course there is a clear 
provision of law, which robs the Court of its juris¬ 
diction to decide such a case expressly or by 
necessary implication. See Civil P. C. (1908), 
S. 150. AIR 1957 Raj 241. 

RAJASTHAN CIVIL COURTS ORDINANCE 
(AMENDMENT) ACT (14 OF 1951) 

SECTION 2 


-S. 2 — Civil P. C. (1908), S. 96 — Venue of 

appeal — Law applicable — Amendment in — 
Effect — (Rajasthan Civil Courts Ordinance (7 of 
1950), S. 21). 

The right of appeal is not a matter of procedure 
but a vested right and it is to be governed by the 
law which was in force at the time the suit in 
question was commenced, and not by the law 
which came into force at the date of decision or 
at the date of filing of the appeal. AIR 1957 SC 
540, Rel. on. AIR 1959 Raj 45. 

[Overruled in AIR 1959 Raj 246.] 

RAJASTHAN CIVIL COURTS (SECOND 
AMENDMENT) ORDINANCE (7 OF 1957) 
SECTION 21-A 


•-S. 21-A — Retrospective operation — Ordi¬ 

nance No. (7 of 1957) is retrospective inasmuch 
as the provisions of S. 21 of the Civil Courts 
Ordinance as amended in 1956 have been made 
expressly applicable to suits which were instituted 
before the Amendment Act of 1956 came into force 
but which were pending at the time of the com¬ 
mencement of that Act. See Rajasthan Civil 
Courts Ordinance (7 of 1950), S. 21. AIR 1958 
Raj 62 (FB). 

RAJASTHAN CIVIL PROCEDURE CODE ADAP¬ 
TATION ORDINANCE (5 OF 1950) 

SECTION 14 


-S. 14 — Civil P. C. (1908), S. 133 — Notifi¬ 
cation issued under S. 133, Marwar Civil P. C. 
Notification is still in force. See Civil P. C. (1908), 


S. 133. AIR 1953 Raj 57. 

RAJASTHAN CIVIL PROCEDURE CODE 
ADAPTATION ORDINANCE (AMENDMENT) 


ACT (14 OF 1950) 

SECTION 43 


_§. 43 — Scope — Ex parte foreign decree 

against non-resident foreigner who has not sub¬ 
mitted to jurisdiction — Executability — Effect ot 
merger of State — An ex parte decree of a foreign 
Court against a non-resident foreigner who had 
not submitted to its jurisdiction is an absolute 
nullity by International Law and it must be re¬ 
garded as a mere nullity by the Courts of every 
State except those authorised by special legis 
tion in the country of the forum bv which it wa 
pronounced. If a decree was a nullity when it 
was passed except in the State which passed it, 


it cannot become a living and executable decree 
in the areas of other States which happened to 
be merged with the State which passed the decree 
on account of political changes. Thus, a foreign 
decree of the type, remains a nullity in the 
Rajasthan State in spite of the changes which had 
come about in 1947 or on the 26th Janu 
ary 1950, by the Constitution. See Civil p C 
(1908), S. 13. AIR 1958 Raj 189 (DB). 

-S. 43 — Foreign decree transferred for execu¬ 
tion — Defence open to judgment-debtor. See 
Civil P. C. (1908), S. 13. AIR 1954 Raj 4 (DB). 

RAJASTHAN CIVIL PROCEDURE CODE 

(AMENDMENT) ACT (2 OF 1951) 

SECTION 20 

-S. 20 — Decision in 1948 of Jaipur High 

Court under Bachat Rules was final — Civil Judge 
cannot refuse to accept deposit — (Civil P. C. 
(1908), Ss. 51 and 115). AIR 1955 NUC (Raj) 
358 (DB). 

RAJASTHAN CIVIL PROCEDURE CODE 

ORDINANCE (61 OF 1948) 

SECTION 4 

-S. 4 — Civil I*. C. (1908), Ss. 48 and 48-A 

(as inserted by Rajasthan Act 20 of 1952) — 
Mewar Civil P. C. (1940), S. 48 (1) (c) — S. 4 
of Ordinance wiped out all laws in force in cove¬ 
nanting States, with respect to which similar provi¬ 
sion existed in new Code — Decree passed in 
1922 — Execution application in 1951 is barred 
under S. 48 — S. 48-A inserted by Rajasthan 
Amendment Act 20 of 1952 did not save from 
bar of limitation. See Civil P. C. (1908), S. 48 
AIR 1955 Raj 33 (DB). 

RAJASTHAN CIVIL SERVICE RULES (1951) 

RULE 244 


—R. 244 (2) — Compulsory retirement — Rules 
sting absolute authority in Government — Only 
overnor and Chief Minister competent to excr- 
se power—Older not in conformity with rules— 
lvalid — Rajasthan Business Rules (1955), R. 31 
-ii). See Constitution of India, Art. 166. ILK 
961) 11 Raj 536. 

[Reversed in AIR 1963 SC 1323.] 

AJASTHAN CIVIL SERVICES (CLASSIFICA¬ 
TION, CONTROL AND APPEAL) RULES 
(1950) 

_Force of — Rajasthan Police Regulations have 

o statutory force and cannot prevail over rules 
f 1950. See Rajasthan Police Regulations (1943), 
egn. 100. AIR 1960 Raj 56 (DB). 

—Police head constable reduced to rank o 

instable by order of Deputy Inspector-Ceneralot 
olice - Inspector-General of Police enhanci g 
unishment one of removal in appea — Order 
-ithout jurisdiction. See Constitution of India, 

rt. 309. AIR I960 Raj 56 (DB). 

_Applicability — Ministerial officers — 1 

lies' have no provision for enhancement of PjgJ- 
icnt awarded to ministerial officer. See Raja^ 

ian Police Regulations (1948), Regn. 1 • 

958 Raj 284 (DB). ^ ^ 

_p 14 (2) — Integration of former State 

ppointing authority in such case 


RAJASTHAN CIVIL SERVICES {CLASSIFICATION, ETC.) RULES (1950), R. 15 
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missal, servant already suspended before integra¬ 
tion — Authority which can dismiss him after in¬ 
tegration. See Constitution of India, Art. 311(1). 
AIR 1954 Raj 207 (DB). 

RULE 15 

-R. 15 — Constitution of India, Art. 311 — 

Dismissal of Government servant — Scrutiny of 
reasons for — Generally speaking, the High Court 
will not scrutinise the reasons for dismissal, if 
they appear prima facie good and sufficient. It 
is only in an extreme case where, on the face of 
it, the reasons are not good and sufficient that 
the High Court may interfere on the ground 
that dismissal is not in accordance with R. 15. 
See Constitution of India, Art. 311. AIR 195G 
Raj 28 (DB). 

-R. 15 — Constitution of India, Art. 311(2)— 

Government Servants’ Conduct Rules, R. 22-A — 
Government servant going on strike prior to in¬ 
sertion of R. 22-A, Government Servants’ Conduct 
Rules —- Power of Government to dismiss such 
servant. See Constitution of India, Art. 311(2). 
AIR 1956 Raj 28 (DB). 

-R. 15 — Constitution of India. Art. 311(2) 

and Art. 14 — Apology for misconduct tendered 
by Government servant — Discretion of Govern¬ 
ment to accept — No discrimination. See Consti¬ 
tution of India, Art. 311 (2). AIR 193G Raj 28 
(DB). 

RULE 16 

--R. 16 — Departmental enquiry — Procedure 

— Enquiring authority delegating its power to re- 
cord evidence - Validity _ Although i„ a case 
ot departmental enquiry if the enquiring authority 
has the duty to come to a conclusion as to the 
guilt of the delinquent upon an evaluation or as¬ 
sessment of the evidence, it is entirely necessary 
that he should be the person who should hear the 
evidence of the witness but the correct test to be 
adopted is whether the procedure adopted bv the 

uny P re i udi «* or not. 
f 19 . 5 ® Cal -470, Ref. See Constitution of 
India, Art. 311. AIR 1963 Raj 203. 

—-R. 16 — Departmental enquiry — Scope of— 
Rdes of Evidence Act or Civil Procedure Code 
not applicable — Cose resting wholly on docu- 
mentary evidence - Oral evidence held not neces- 
sar y ~ Constitution of India, Art. 311. 

A departmental enquiry is not governed bv the 
provisions either of the Evidence Act or of the 

indoor°A ClVl Pr , ocedure -, The enquiry should be 
m accordance with the rules of natural justice and 

duct "of ^1“ are . Subsla . ntiall >’ Allowed in the'con- 

S.e offL qU,iy j* nd no preiudice is caused to 
die officer concerned, a mere failure to observe a 

particular rule should not be enough to quash the 

enqmry. AIR 1957 SC 882, Rel.V * 

rhe provisions contained in R. 16 are, after all 

matters of procedure and any and every breach 

! X 'e pTi? £ 

Held, that m the circumstances of the nresent 

mmmm 


-R. 16 — State Government and its servants 

— Relation governed by Civil Service Rules — 
Departmental enquiry against servant — Rules not 
giving right to be defended by legal practitioner — 
No breach of rule in refusing such right. See Con¬ 
stitution of India, Art. 309. ILR (I960) 10 Raj 
1419. 

-R. 1G — Departmental enquiry resulting iu 

exoneration — Second departmental enquiry on 
same facts — Maintainability — (Constitution of 
India, Arts. 226, 309, 310, 311) — (Justice, Equity 
and Good Conscience). 

Once a departmental enquiry is over and a 
public servant has been exonerated, no second 
departmental enquiry on the same facts can be 
ordered unless there is a specific provision for re¬ 
viewing an order of exoneration in the Service 
Rules or any law. On principles of justice, equity 
and good conscience it is wrong in the absence of 
provision in the Service Rules to permit such a 
second departmental enquiry. 

It is true that a public servant holds office during 
the pleasure of the Governor, vide Art. 310 of the 
Constitution. But the "pleasure” mentioned in 
Art. 310 has to be exercised according to law or 
rules framed under Art. 309 or analogous law. It 
is not open to the State to assume such a power on 
the ground that Art. 310 provides that tenure of 
public service is at the pleasure of the President or 
the Governor or on the ground that the State is 
the master and the public servant is the employee 
and the master can do anything to his employee. 

If a superior officer holds a departmental enquiry 
in that way, the State can take action against that 
superior officer. It is open to the State to prosecute 
a person once exonerated in a Court of law in 
spite of what a departmental officer might have 
decided m the departmental enquiry; for a Court 
of law is not bound by the results of a depart¬ 
mental enquiry one way or the other. On the 
other hand, if a second departmental enquiry could 
be ordered the danger of harassment to the public 
servant would be immense. 1957 Rai L\V 587- 11 R 

R. 16 — Scope if binding on Government 
The Rajasthan Civil Services (Classification, Con- 

exercise rfT " } RuK 195 f °- havi> »*en made in 
exercise of the powers conferred bv Art. 309 of 

Oie Constitution of India, and therefore, it cannot 

S r'on V onl> - m “ d ' f “ 

P OH \ ce,s - The >', ate as much binding on the 
Government as on the Civil Servants. A civil ser- 

Jof ,Z M Jr d U , nder inf0m ' Cd "' Writ- 

?.°f the grounds on which it is proposed to take 

to def a '| d k ( ° b tr a ? orded an adequate opportunity 

Sprice of U " left ,0 the «nd 

Si i? in ,k a ° fficer conduclin 8 the enquiry to 

to 1 un^ ma r nner * P ‘ eases him - « is in order 
set up a uniform standard that this rule has 

to give Ti No| M 0 «npKMioo — Failure 

stQ tement of allegations — Effect. 

nllegnUTt i0 not 5? Sta,ement of the 

UZIT* not redundant and it should not lie 
1'ghtly ignored. The failure on the part of the 
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enquiring officer to provide the person charged 
with a statement of allegations and of the circum¬ 
stances may, in particular cases be considered as 
a good ground for quashing the decision : 

Held, in the instant case, that the charge was 
quite elaborate and contained all the allegations 
on which it was based. The enquiring officer did 
not take into consideration against the petitioner 
any other circumstances in finding him guilty and 
therefore, the failure in providing the petitioner 
with the statement of allegations was a mere 
irregularity which did not affect the merits of the 
case. ILR (1957) 7 Raj 823: 1958 Raj LW 1: AIR 
1958 Raj 1 (4) (Pt C) (Pr 15) (DB). 

-R. 16 — Non-compliance — Effect — Natural 

justice — (Justice, Equity and Good Conscience) 
— (Constitution of India, Art. 226) — Witnesses 
examined in absence of person charged — Oppor¬ 
tunity only to cross-examine afforded — Violation 
held was not only of the rule but also of principles 
of natural justice. ILR (1957) 7 Raj 823: 1958 Raj 
LW 1: AIR 1958 Raj 1 (5) (Pt D) (Pr 16) (DB). 

-R. 16 — Scope — Non-compliance with — 

Effect — (Constitution of India, Art. 311). 

When the person charged denies the charge and 
says that he wants to be heard in person, then it 
means that he wants that an oral enquiry should 
be held. Where the person charged was not even 
asked to state if he wanted to be heard in person 
and further he was asked to give his reply on the 
same day, i. e., he was not given reasonable time 
to put in a written statement of his defence, and 
further, although the Commissioner had given 
notice to the petitioner at the second stage for 
showing cause against the action proposed to be 
taken he did not seem to have applied his mind 
to the evidence against the petitioner and imposed 
punishment on the petitioner by simply saying that 
he had not led any evidence in defence : 


RAJASTHAN CIVIL SERVICES (CLASSI¬ 
FICATION, CONTROL AND APPEAL) 
RULES (1958) 

RULE 14 

-Rr. 14, Expl. VI, 16 (2) — Rajasthan Service 

Rules (1950), R. 244 (2) — Government Servant 
completing 25 years of service — Order of com¬ 
pulsory retirement without enquiry — Does not 
amount to penalty — Order not invalid. See Rajas¬ 
than Services Rules (1950), R. 244 (2). 1961 Raj 
LW 298. 

RULE 16 

-Rr. 16 and 17 — Disciplinary action against 

Government servant — Charges initially levelled 
under R. 16 — Proceedings suddenly changed to 
R. 17 without notice — Chance to rebut charges 
not given — Held, punishment was in violation of 
principles of natural justice. (1965) 2 Lab LJ 335: 
ILR (1965) 15 Raj 569: 1965 Raj LW 153: AIR 
1966 Raj 55 (56) (Prs 8 , 9) (DB). 

-R. 16 (2) and R. 14, Expl. VI — Rajasthan 

Service Rules (1950), R. 244 (2) — Government 
Servant completing 25 years of service Order of 
compulsory retirement without enquiry — Docs 
not amount to penalty — Order not invalid. See 
Rajasthan Services Rules (1950), 244 (2). 1961 
Raj LW 298. 

RULE 17 

-Rr. 17 and 16 — Disciplinary action against 

Government servant — Charges initially levelled 
under R. 16 — Proceedings suddenly changed to 
R. 17 without notice — Chance to rebut charges 
not given — Held, punishment was in violation of 
principles of natural justice. See Rajasthan Civil 
Services (Classification, Control and Appeal) Rules 
(1958), R. 16. (1965) 2 Lab LJ 335: ILR (1965) 15 
Raj 569: 1965 Raj LW 98: AIR 1966 Raj 55 (DB). 


Held, that the petitioner was not given reason¬ 
able opportunity of meeting the charge and the 
order of his removal was liable to be set aside. 
1958 Raj LW 1: ILR (1957) 7 Raj 823: AIR 1958 
Rnj 1 (5) (Pt E) (Pr 18) (DB). 

-R. 16 — Constitution of India, Art. 311 — 

Unconditional apology tendered by Government 
servant — Effect on enquiry. See Constitution of 
India, Art. 311. AIR 1956 Raj 28 (DB). 

——R. 1 C — Applicant is entitled to two oppor¬ 
tunities, when charges are framed and the other 
when particular punishment is proposed on proof 
of charges. See Constitution of India, Art. 311 (2). 
AIR 1954 Raj 207 (DB). 

SCHEDULE 2 


RULE 30 

-Rr. 30, 35 (3) — Constitution of India, Art. 309 

— Retrospective effect — Applicability to pending 
ippeal against order reducing Government servant 
n rank — Appellate authority cannot enhance 
Minishment awarded under Rules of 1950 bee 
Constitution of India, Art. 309. 1962 Ra, LW 613. 

RULE 35 

_R r . 35 (3), 30 — Constitution of India, Art. 309 

-Retrospective effect — Applicability to pending 
ippeal against order reducing Government servan. 
in rank - Appellate authority cannot enhance 
punishment awarded under Rules of 1950. 
o - TnAio Art 309. 1962 Rai LW 61J. 


-Sell. 2 — Applicant is entitled to two oppor¬ 
tunities, when charges are framed and the other 
when particular punishment is proposed on proof 
of charges. See Constitution of India, Art. 311 (2). 
AIR 1954 Raj 207 (DB). 

- Sch. 2 — Integration of former State of Rajas¬ 
than — Servant of integrating State continuing in 
service of integrated State of Rajasthan — Appoint¬ 
ing authority in such case — Before dismissal, 
servant already suspended before integration 
Authority which can dismiss him after integration. 
See Constitution of India, Art. 311 (1). AIR 1954 
Raj 207 (DB). 


UASTHAN CIVIL SERVICES (CLASSIFICA- 
ON, CONTROL AND APPEAL) RULES (1959) 

RULE 14 

—R 14 (v) — Compulsory retirement — Rides 
sting absolute authority in Government — Only 
.vernor and Chief Minister competent. to excise 

iwer _ Order not in conformity with Rules 

valid — Rajasthan Services Rules ( 1 S »U_ 
244 (2) — Rajasthan Business Rules low, 
31 (vii). See Constitution of India, Art. 

,R (1961) 11 Rni 536. 

[Reversed in AIR 1963 SC 13i3.] 
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RAJASTHAN COLONISATION ACT (27 
OF 1954) 

-Applicability — Notification applying the 

provisions of the Ait containing names of towns 
and areas in schedule — Act does not apply to 
towns and areas not sped Real I v mentioned in it. 
1962 Raj LW 29: ILR (1962) 12 Raj 39. 

SECTION 2 

-Ss. 2 (v) (i\), 7 1 1) and (2) — Rajasthan Project 

Areas Brick-kilns (Leases) Conditions (1959; (issued 
under Notification No. F. B (l23VRev/B/56 dated 
21st March. 1959) — Scope — Section 7 does nut 
give power to the Government to control mining 
leases in land in project areas — • Notification 
No. F. 0 (123)/Rcv./R/5G issued under — The 
section in that respect is ultra vires — No restrii - 
tion on the right to carry on business for which 
valid leases have already been granted under rele¬ 
vant provisions, can be imposed under the section. 
Constitution of India, Art. 19 (51 (gi — Rajasthan 
Minor Mineral Concession Rules (1959), R. ] (2k 
1903 Raj LW 423. 

-Ss. 2 (I) and 22 — Power of re-entry — 

Rower could he exercised only be Collector as 
defined in Sec. 2 (I) — Deputy Commissioner, 
Colonisation, not a 'collector* as defined — Notices 
to vacate given by him arc* without authoritv. 

1962 Raj LW 29: ILR (1962) 12 Raj 39. 

SECTION 7 

Ss. 7 (I) and (2), 2 (v) (ix) — Rajasthan Project 
Arras Brick-kilns (Leases) Conditions (1959) (issued 
under Notification No. F. 6 (123)/Rcv/B*58 dated 
21st March, 1959) — Scope — Section 7 docs not 
give power to the Government to control mining 
leases in land in project areas — Notification 
No. F. 6 (123)/Rcv./B/56 issued under — The 
section in that respect is ultra vires — No restric¬ 
tion on the right to carry on business for which 
valid leases have already been granted under rele¬ 
vant provisions, can be imposed under the section. 
Constitution of India, Art. 19 (5) (g) — Rajasthan 
Minor Mineral Concession Rules (1959), R. 1 (2) 

1963 Raj LW 423: ILR (1963) 13 Raj 395. 

SECTION 22 

Z ® ,,c \ ^ (1) — Power of re-entry — 

lower could be exercised only by Collector as 
cU-fincd ... Sec. 2 (1) — Deputy Commissioner. 
Colonisation, not a 'collector' as define,1 _ Notices 

q m him nrc "ilhonl authoritv. 

1902 Rn, LW 29: ILR (1962) 12 Raj 39. 

RAJASTHAN CO-OPERATIVE SOCIETIES 
ACT (4 OF 1953) 
i>ec under Co-operutive Societies. 

RAJASTHAN COTTON CLOTH AND YARN 
DEALERS LICENSING ORDER U943) 

RULE 3 

-lTl 95 n 3 s,,ch °‘dcr in force on 

kro. .T A . < L USCc1 , hcld cannot be convicted for 
.ts breach on that date. See Rajasthan Essential 

®1}PP ,IC * (Temporary Powers) Ordinance (13 nf 
19-JO). S. 0. AIR 1955 NUC (Raj) 294 { 

RULE G 

A^T’-i of!94B r<li Tk Ce ! ° f 13 0f 1949 ' by 

1950 r I9! l -J h j C ' Came in, ° for «- <>» 17-8- 

Sef 1 ? m of S Cd °" 3 ‘ 3 - 1951 0,1 "b'ch date 
, u (2) of Ordinance was not in force _ Of 

fence punishable with 3 years imprisonment — No 



provision in Act corresponding to S. 12 (2) of the 
Ordinance — Offence held should have been tried 
as a warrant case under Criminal P. C. See Cri¬ 
minal P. C. (1898). S. 4 (1) (w). ILR (1953) 3 Raj 
353. 

RAJASTHAN COURT-FEE AND STAMP 
DUTY LAWS (EXTENSION) ACT (11 
OF 1958) 

SECTION 8 

-S. S (bt — Promissory note for Rs. 5,000 

executed on 26-1-1961 stamped with four one anna 
stamps instead of 0.25 nP. stamps — Receipt below 
the pronote stamped with two anna stamps instead 
of one ten naya paisa stamp — Held, (i) promis¬ 
sory note was insufficiently stamped and was in¬ 
admissible in evidence, (ii) Receipt was insuffi¬ 
ciently stamped but however admissible in evi¬ 
dence on payment of penalty — The receipt is to 
be treated as a separate document altogether des¬ 
pite the fact that it is contained on the same sheet 
of paper as the pronote — Stamp Act (1899), 
Ss. 35, 14. 19G4 Raj LW 470: ILR (19G4) 14 Raj 
923. 

RAJASTHAN COURT-FEES ACT (ADAPTA¬ 
TION) ORDINANCE (9 OF 1950) 
PREAMBLE 

-Prc. — Retrospective effect. See Court-Fees 

Act (1870). S. 1. ILR (1960) 10 Raj 85. 

RAJASTHAN COURT-FEES AND SUITS 
VALUATION ACT (23 OF I9G1) 

SECTION 40 

-Ss. 40 (a) and 48 (I) — Suit by vendor for 

recovers- of unpaid purchase monev under execu¬ 
tors- contract for sale — Suit is for specific per¬ 
formance of contract for sale — Court-fee pavable 
will be under Sec. 40 (a), i. e. on full consideration 
of the sale and not merely on the amount of un¬ 
paid purchase money. 1963 Raj LW 653: ILR 
(1963) 13 Raj 1183. 

RAJASTHAN COURT OF WARDS ACT 
(28 OF 1951) 

SECTION 2 

——Ss. 2 (2), 17 and 53 — Notice under earlier 
Act — Benefit of S. 53 can be availed of 
By virtue of Sec. 2 (2) notice issued under the 
corresponding provisions of the earlier Acts shall 
be deemed to be notices under S. 17 of the ore 

S , m„J a tt a !‘ Act , f ° f 19 ? 1 nnd f be claimants 
cannot be debarred from availing of the benefit of 

nl 5reuni 1961 R “’' L "' 

SECTION 4 

cTrf ‘ i ( w 7 ^ ol l* not n m * nor - See Rajasthan 

ST n”ucX sm 2 ™,. 1351,1 s ' A,R 

SECTION 8 

ZmT S° and 12 Applicability and 

Sio»7,em- h i dCr c n0t sufferin * fro,n disquali- 
S J . ,n , Sec> 8 — Action under S. 12 

— S 8^A~~ Id °I ,S n , ot minor "’’'bin S. 4 (iii) 
r d ° es not nPPlv to temple — S. 8 (b) 

i NUC (SnaSTSw iwhtic persons - AIR 
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the impugned restrictions in order to Judge the 
reasonableness of the provisions. 

Looking at the substantive part of the law, 
Clauses (ii), (iii) and (iv) of Sec. 8 (1) (c) of the 
Rajasthan Court of Wards Act provide the criteria 
on which the Government makes a declaration as 
to the unfitness of a landholder to manage his 
estate and deprive him of the possession of the pro¬ 
perty. This declaration is a subjective determina¬ 
tion by the executive in spite of the provisions 
made by S. 9 (1) and S. 8 (2). Further, the criteria 
provided by these clauses for making a declaration 
are so vague and elusive and liable to such dif¬ 
ferent interpretations that it is merely left at the 
pleasure of the executive Government to decide in 
a particular case whether the criteria are satisfied. 
A law which makes such vague provisions, the ap¬ 
plication of which depends entirely on the subjec¬ 
tive determination of the executive, cannot be called 
a reasonable restriction on the fundamental right of 
the applicant to hold property under Art. 19 (1) (f). 

Nor is it correct to say that the object of the 
Court of Wards Act is to prevent the dissipation 
of property and to enable land-revenue to be more 
easily collected; for in Rajasthan State grants are 
inalienable, and the revenue would, in any case, 
be collected and there can be no dissipation or 
splitting up of the property. So also in the context 
of things as they are today when the Jagirdari 
Resumption Act is already on the statute book, it 
is not possible to say that the provisions contained 
in the impugned clauses are in the interests of the 
general public. 

Turning to the procedural part of the provisions 
the declaration under Sec. 8 (1) (c) also is a mere 
subjective determination. The fact that the jagirdar 
is furnished with a detailed statement of the 
grounds, and given an opportunity of showing 
cause, does not take away the mere subjective 
nature of the determination by the executive Gov¬ 
ernment resulting in depriving him of the posses¬ 
sion of his property. Thus the procedural part of 
the law with respect to these three clauses is also 
not reasonable, and therefore these three clauses 
are ultra vires of Art. 19(l)(f), and are not saved 
by Art. 19 (5). AIR 1952 SC 196, AIR 1953 SC 
373, AIR 1952 Sau 59. Foil. Rao Bhagwat Singh 
v. State of Rajasthan, ILR (1954) 4 Raj 542: 1954 
RLW 411: AIR 1954 Raj 131 (132, 133, 134) (Ft A) 
(Prs 4, 9, 13, 15, 17, 18) (FB). 

SECTION 9 

•-S. 9 (1) — Effect of on S. 8 (1) (c) (ii), (iii) 

and (iv). See Rajasthan Court of Wards Act (28 of 
1951), S. 8 (1) (c) (ii). (iii) and (iv). AIR 1954 Raj 

131 ™ , . . * w 

f_s. 9 (1) — Validity — [Constitution ot India, 

Art. 19 d) (f) and (5)]. 

Simply because a time limit has not been provid- 
ed within which an enquiry under S. 9(1), shall be 
completed it cannot be said that S. 9 (3) is also 
hit by Art. 19 (1) (f), and is not saved by Art. 19 
(5) S. 9 (3). as it stands, is a reasonable provision, 
and is saved by Art. 19 (5). Rao Bhagwat Singhi v 
State of Rajasthan, ILR (1954) 4 Raj 542: 1954 
RLW 411: AIR 1954 Raj 131 (134) (Pt B) (Tr 19) 
(FB). 

SECTION 12 

-S. 12 — Superintendence over estate of 

temple — Position of manager — Application by 


manager under Art. 226 -- He cannot be asked 
to file suit to establish his title as owner — He is 
entitled to remain in possession unless he is re¬ 
moved in due course of law — (Constitution of 
India (1950), Art. 226). AIR 1955 NUC (Raj) 2193 
(DB). 

-S. 12 — Applicability and scope — Land¬ 


holder not suffering from disqualifications mention¬ 
ed in S. 8 — Action under S. 12 is unjustified — 
Idol is not minor within S. 4 (iii) — S. 8 (a) does 
not apply to temple — S. 8 (b) and (c) do not 
contemplate juristic persons. AIR 1955 NUC 
(Raj) 2193 (DB). 

SECTION 17 

-Ss. 17, 53, 2 (2) — Notice under earlier Act 


— Benefit of S. 53 can be availed of. 

By virtue of Sec. 2 (2) notices issued under the 
corresponding provisions of the earlier Acts shall be 
deemed to be notices under Sec. 17 of the present 
Rajasthan Act 28 of 1951 and the claimants can¬ 
not be debarred from availing of the benefit of 
S. 53 of the Act on this ground. 1961 Raj LW 280: 
ILR (1961) 11 Raj 508. 

SECTION 21 

-Ss. 21 and 53 — S. 21 does not control Sec¬ 
tion 53. 

Per Modi, J. — The two sections, namely S. 21 
and S. 53 are designed to cover distinctly different 
situations, and Section 21 should not be so inter¬ 
preted as to control Sec. 53 as such a course would 
perhaps defeat the entire object underlying the 
Act. That object, speaking broadly, is to ascertain 
all the liabilities of the ward and to liquidate them 
by an efficient and prudent management under the 
Court of Wards and to that end compel creditors 
to notify their claims on pain of extinguishment 
and encourage them to abide by their remedies 
under the Act, but at the same time to leave them 
free to file suits or execution application even 
during the continuance of the management if they 
should desire to do so, and, in any case, to remit 
them to their original or ordinary rights of actions 
or remedies if the liabilities of the ward as ascer¬ 
tained by the Court of Wards or the civil Court, 
as the case may be, have not been fully (uscharged 
and the estate is released from the Court of Wards 
without such discharge. Looked at from this per- 
spective, Ss. 18, 21 and 53 of the Act need present 
no disharmony and can be properly given effect to 
in their proper sphere. 1961 Raj LW 280: ILR 
(1961) 11 Raj 508. 

SECTION 53 

_S 53 — The phrase ‘applications for the re¬ 
covery of all claims outstanding against the ware 
at the date of such notice' occurring at the end ot 
Sec 53 would seem to cover an execution appnea- 
Hon also 1961 Raj LW 280= ILR (1961) 11 R-l 

508. _ c , 

_S. 53 — Notice under earlier Act — Benefit 

of Sec. 53 can be availed of See Rjgsfoj g * 
of Wards Act (28 of 1951), S. 17. ILR (I«W 

Raj 508. , ■ 

—Ss. 53 and 21 - Sec. 21 does not contro 
53 See Rajasthan Court of Wards Act (28 or 
1951?; S 21 1961 Raj LW 280: ILR (1961) H 

Ra) C 53 _ The words ‘without discharging the 
liabilities thereof in the manner provided ' 


RAJASTHAN COURT OF WARDS ACT {1931 K S. 55 
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Chapter IV used in Sec. 53 should be given their 
plain and ordinary meaning. They do not mean 
without ascertaining the liabilities thereof in »he 
manner provided in Chapter IV\ AIR 1947 Oudh 
195 (FB), Overruling; AIR 1940 Oudh 107, Foil. 
1901 Raj LW 2S0: ILR (1001) 11 Raj 50S. 

SECTION 55 

-—$. 55 — Notice to Court of Wards — Neces¬ 
sity. 

A suit was brought for recovery of uionev due 
on bonds against the representatives of the deceas¬ 
ed debtor. Two minors, who were claiming as 
rival claimants to the estate of the deceased debtor 
on the basis of adoption were joined as defendants 
in the suit. No notice of the suit was given to the 
Court of Wards, although the properties of the 
minor were under the management of the Court of 
Wards. 

Held, that it was true that at (he time when 
the suit was filed by the plaintiff, there was dispute 
as to which of the minors was entitled to the 
estate of the deceased debtor. But that would make 
one or the other minor the holder of the estate of 
the deceased debtor even on the date of the suit, 
for as soon as the proper authority recognised the 
adoption of one of the minors, he immediately be¬ 
came the holder of the estate of the deceased 
debtor from the date of latter's death. No suit 
relating to the estate could therefore be commenced 
without notice under S. 55 as both the minors* 
estates were then under the superintendence of the 
Court of Wards. ILR (1957) 7 Raj 229: 193C Rnj 
LW 483: AIR 1957 Raj 73 (74) (Pt A) (Pr 6 ) (DB). 

-—$. 55 — Scope — 'In charge of estate*. 

.ere is no warrant for holding that Section 55 
lequircs that all the estate should be actually under 
the charge of the Court of Wards, and that if anv 
part of the estate is not under the charge of Court 
ot Wards the suit with respect to that part of the 
estate can be brought without notice under S. 55. 
A notice has been made obligatory as soon as the 
Court of Wards assumes superintendence of the 
csta c, and it is immaterial if some part of the 
estate is not under the actual superintendence of 
he Court of Wards Tire words 'in charge of 
estate have been used in order to denote the parti¬ 
cular officer to whom the notice should be given. 
It has nothing to do with the actual possession of 

?,n e , n C f, a ^ b ,Y Cn| 1 ecto r . AIR 1930 All fi02 
:> " d , A ' R O u,ih 438. Relied on. ILR (1957) 7 

(Pt’ B) V?) (DB). LW 483i AIR 1957 Ra ’ 73 (74) 

-p-S. 55 — Scope — If ultra vires — S. 55 of 
Rajasthan Court of Wards Act not ultra vires See 
Constitution of India. Art. 14. AIR 1957 Raj 73 

_ „ RAJASTHAN COVENANT 

bee Rajasthan State Covenant. 

RAJASTHAN DISPLACED PERSONS fINSTITir 
TION of SUITS) ORDINANCE (is OF IMS) 

SECTION 3 

T ? mis — burden of provine that 

ft ^ho n is 

Persons’‘TnslKuon ^Suits) Acfufl ^* 1 
lion 4. AIR I960 Rnj 13. (1048| > Set> 


RAJASTHAN DISTRICT BOARDS ACT (2 of 
1954) 

SECTION 5 

-S. 5 — Member elected for constituency 

which on dale of election was not municipal 
area — Subsequent constitution of municipality 
for area does not disqualify member for con¬ 
tinuing as member during period for which he 
was elected. 1958 Ra.| LW 328: ILR (1958) 8 Raj 
555. 

-Ss. 5 (2) and 7 — Co-opted member — Right 

lo take part In meetings and to vote — Election 
of \ Ice.chairman at the same meeting In which 
co-option takes place —■ Co-opted members not 
Inking part In meeting — Validity of election. 

The fact that the Board consists of elected 
members and co-opted members under Section 5 
( 2 ) does not mean that a co-opted member 
becomes a member in the sense that he can take 
part , n the meetings of the Board from the very 
minute Dial he is co-opted. So far as taking 
part in the meetings of the Board is concerned, 
a member, whether elected or co-opted, can only 
do so after he lias taken the oath proscribed 
under Die rules framed under Section 176. 
Where at the meeting in which the co-option was 
made that item being the first on the agenda 
was gone through first and then the election of 
the \ icc-chairman look place by means of a spe- 
oal resolution and there was also the requisite 
quorum, the election cannot be held to be invalid 
• »n the ground that the new members having 
already been co-opted Die further proceedings 
without Dieir presence as they had not taken the 
oath was invalid. 1958 Ra] LW 328: ILR (1958) 
8 Rnj 655. 

SECTION 94 

——S. 94 — 'Officer' — Meaning or — The word 
Officer as used in Section 94 cannot rightly be 
interpreted so as lo include n member of the 
Board. 1902 (2) Cr LJ 780: ILR (1062) 12 Rot 

SVS, * 1 % A,R 1082 258 <■« 

SECTION 203 

iTTTh ."* ? ubRc servant — Member of Dis- 

moiLi • ™ u. ,,der Ra J nsll,a » District Boards Act 

P ub,, r i _ scrvan '- Sec Prevention of Cor- 

7 Sfl 4 n iD Ac .Li. Q i' !■ Sec »on 6 . 1902 (2) Crl LJ 

/ 86 : AIR 1062 RoJ 250 (DB). 

SECTION 3 

—j-Ss. 3, 4, 0 oud 8 — Not enforceable _ fCau- 

slllutton of India, Article 19 (6)). C 

imHor c ?•* n ° . p . roccdu rc is prescribed by rules 

issue of nni' 0 " 11 of ,hc Ordinance regarding 
issue of notice, an opportunity of mnkinrt „ ~V 

presentation and an authority or a tribunal to 

8 of'the n r* e provisions of Sections 3. 4. 0 and 
8 ,?f lbc Ordinance cannot be regarded as enforce- 

^ ’ becau . se U*y do not come within the limits 
of reasonableness, of Clause ( 6 ) of Article 19 of 

ton™, Sl,T K , ,n unreasonable reside 

cle 19 Mi ‘ , ,, n r '', ue, ‘ guaranteed by Arti- 
h ,ii(T„ •?' uf ,he Constitution, not bemuse 
its s.?i«in n 7 n " V • ““reasonableness relating to 

Slc p b rocSme S'\Tbi 5"' 1 TT # , n ° 

ment under its rule-malSgV.wirs > I LR fiffia 
(Words ■" d - 
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,0 the ordinary mor.il standards of the society. 
Taking this view as the basis for understanding 
these terms, it cannot be said that these terms 
are incapable of correctly laying down the idea 
which is behind the objects of the impugned Act. 
These terms are, therefore, clear and they cannot 
be said to be vague. ILR (1952) 2 RoJ 993: 1953 
Raj L\V 311: 1953 Cri U 1283: AIR 1953 Raj 
162 (164) (Ft C) (Pr 1ft) (DR). 

-S. 3 (c) — District Magistrate prohibiting 

performance or entertainment under Section 3 (c) 

— Necessity to record opinion — (Constitution 
of India, Article 19 ( 1 ) (g) and (6) ). 

It is necessary for the District Magistrate belore 
issuing prohibitory order, to record an opinion 
that the performance or entertainment was like¬ 
ly to deprave and corrupt persons present at the 
performance or entertainment. 1952 Raj LW 369: 
ILR (1952) 2 Raj 364: AIR 1953 Raj 101 (102) 
(Pt A) (Pr 7) (DR). 

-S. 3 (c) — Constitution of India. Article 226 

— Another remedy open — District Magistrate by 
order prohibiting pistol shooting game at ap¬ 
plicants’ variety show — Application for writ 
under Article 226 — To continue pistol shooting 
game, invite prosecution and then to plead in 
criminal case that order was illegal and, there¬ 
fore, unenforceable held was not effective remedy 
and application could not be thrown out on that 
ground. See Constitution of India, Article 226. 
AIR 1953 Raj 101 (DR). 

SECTION 4 

-Ss. 4, 3, 6 and 8 — Not enforceable — So 

long as no procedure is prescribed bv rules under 
Section 11 of the Ordinance regarding issue of 
nolice, an opportunity of making a representation 
and an authority or tribunal to consider it. the 
provisions of Sections 3, 4. 6 and 8 of the Ordin¬ 
ance cannot be regarded as enforceable, because 
they do not come within the limit of reasonable¬ 
ness, of Clause (6) of Article 19 of the Constitu¬ 
tion. See Rajasthan Dramatic Performances and 
Entertainments Ordinance (29 of 1919), Section 3. 
1953 Crl LJ 1283: AIR 1953 Raj 162 (DR). 

SECTION 6 


-Ss. 0, 8, 3 and 4 — Not enforceable. See 

Rajasthan Dramatic Performances Entertainments 
Ordinance (29 of 1949), Section 3. 1953 Crl LJ 
1283: AIR 1953 Raj 162 (DB). 

SECTION 8 

-Ss. 8, 3, 4 and 6 — Not enforceable. See 

Rajasthan Dramatic Performances and Entertain¬ 
ments Ordinance (29 of 1919), Section 3. 1953 
Crl U 1283: AIR 1953 Raj 162 (DB). 
RAJASTHAN EDUCATION CODE (1957) 
CHAPTER 8, RULE 3 


)hap. 8, R. 3 — Applicability to High School 
examinations. 

Rule 3 in Chapater 8 is not applicable to high 
school examinations. Its application is confined 
to home examinations conducted by *he school 
nuthorilies upto Class IX. I960 RnJ LW 390; ILR 
(1960) 10 Raj 1078. 

RAJASTHAN ENTERTAINMENT TAX ACT (24 
of 1057) 

SECTION 0-A 

-S. 0-A (as amended by Aet 8 ol IIW0) — 

Power for levy of entertainment lax “ 

not invalid for excessive delegation. ILK (*W”J 

14 RoJ 0: 1964 Raj LW 203: AIR 1964 Raj 106 
(DB). 

-S. 0-A — Classification for levy or tax — 

Classification held reasonable — Does not offend 


Article 14 of Constitution. ILR (1964) 14 Raj 8: 
1904 Raj LW 203: AIR 1964 Raj 106 (109. 110) 
(Pt B) (Prs 12. 15) (DB). ' 

-S. 6-A — Entertainment tax under — Not a 

lax on railing or trade of proprietor — Arti¬ 
cle 276 (2) of Constitution not attracted. 

The use of the word ‘entertainments* in 
Entry 62 in List II of the seventh schedule in 
plural clearly denotes that the word is employed 
as a common noun and nol as an abslract noun. 
Accordingly in the case of a cinema it means 
a lax on a show. Merely because the proprietor 
or exhibitor of a cinema house is called upon 
lo pay the lax it does not acquire the character 
of a tax on the calling or the trade. The ad¬ 
ditional cnlerlninment tax levied bv Section 6-A 
is in the nature of an cnlerlninment tax and nol 
a tax on the calling or trade of the proprietor 
and the provisions of Article 276 (2) of the Con¬ 
stitution are. therefore, not attracted. AIR 1954 
Bom 261. Rel. on; AIR 1953 Madh Bha 145, 
Dissented from. ILR (1964) 14 RnJ 6: 1934 Raj 
LW 203: AIR 1964 Raj 106 (111) (Pt C) (Pr 17) 
(DB). 

RAJASTHAN ESSENTIAL SUPPLIES (TEMPO¬ 
RARY POWERS) ORDINANCE (13 of 1949) 

PREAMBLE 


-Pro. — Register of sales — Retail licensee —* 

It is his duty to enter in register retail sale made 
bv him as arhativa (agent) on behalf of another. 
1952 Raj LW 67: ILR (1951) 1 RnJ 734 (DB). 

SECTION 3 

-Ss. 3, 6 — Rajasthan Foodgrains (Movement) 

Control Order (19491, Section 5 — OfTencc under 
is complete as soon as accused obtains 
"Rawana** — Entering into other division is not 
necessary. AIR 1955 NUC (Raj) 4656. 

SECTION 6 

-Ss. C and 3 — Rajasthan Foodgrains (Move¬ 
ment) Control Order (1949), Section 5 — Off¬ 
ence under is complete as soon as accused ob¬ 
tains “Rawana” —Entering into other division is 
not necessary. AIR 1955 NUC (Raj) 4656. 

-S. 6 — Rajasthan Cotton Cloth and Yarn 

Dealers Licensing Order, 1943, Rule 3 — No such 
order in force on 4-4-1950 — Accused held can¬ 
not be convicted for its breach on that date. Ain 
1955 NUC (RnJ) 294. 

-S. 6 — Warrant case — Ordinance 13 of 


1949, repealed bv Act 24 of 1946 which came into 
force on 17-8-1950 — Case decided on 3-3-1951 
on which date Section 12 (2) of Ordinance was 
not in force — Offence punishable with 3 years 
imprisonment — No provision in Act rorr * s P™?; 
ing to Section 12 (2) of the Ordinance - Offence 
held should have been tried as a warrant case 
under Criminal P. C. See Criminal P C.^(1898), 
Section 4 (1) (w). AIR 1955 NUC (Raj) 294. 

_Ss. 6 (1), 10 (II) — Entries of receipt of 

quantities of Bajra. made in private * cc0U ™ ~ 
No sale made till the time of raid — Entries 
found not made in required reg.s lets - 
lhey would have been so made at the^end of day 
— Acquittal on charge of not making entr> 
receipt in register held not incorrect. 1952 Raj 
LW 67: ILR (1951) 1 RnJ 734 (DB). 

SECTION 11 

_S. 11 - Compliance with — Non-mention of 

J55 B “Srt.iVfi? Dissented. A.B 
1955 NUC (RoJ) 4650. 
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-S. 11 — First report accompanying the police 

charge — Held sufficient compliance. 

Where Ihe first report or an order of the ap¬ 
propriate Civil Supplies authority accompanies 
the charge sheet o| the police, and is referred to 
therein, there is sufficient compliance with the 
provisions of .Sctinn 11 of the Ordinance. In Mich 
case Ihe facts are there for the Magistrate In sec. 
and the mere fact that Ihcv .are not repeated in a 
particular column will make no difference. AIR 
1947 Sind 68 and AIR 1949 Oudh 65 Disling. 1952 
Raj LW 67: ILR (1951) 1 Raj 734 (DB). 

SECTION 12 

“ 7?* I? Warrant case. See Criminal 

P. C. 1898. Section I (ll (W>. AIR 1955 NFC 
(RnJ) 294. 

SECTION 20 

—S. 20 Effect on pending prosecutions under 
repealed laws — (Essential Supplies (Temporary 
Powers) Act (1946), S. 17 (2| ). 

I3y the Rajasthan Ordinance a unified Act was 
given to the whole of Rajasthan and it was not 
intended that subjects of different parts of Rajas¬ 
than should be treated differently in the matter 
of prosecutions arising under the repealed laws. 
It it were the intention of the law-making aulh- 
only that prosecutions launched under the 
different Ads repealed by the Rajasthan Ordi- 
na ncc should survive after its enactment they 
would have, while enacting Ihe saving Clause (2) 
f Section . 0 , said that things done or action 
taken unde,- any of the repealed laws ami in force 
immediately before the commencement of the 
Ordinance would also continue in force. In the 

f Hnsni aVT" ,h , cre " as no unified General 

limJ «.|, A .t. or L hc . ' v , holc of at the 

ime when the Rajasthan Ordinance came into 

heinR and that the Central General Clauses Act 
was not adopted in Rajasthan and that the leeis- 
h n , C r ,car, V • made a saving in favour of the 
things it wanted to save, the only inference that 

ihni f ° °' V ,• ,h:i1 ' he IcC'slature did not intend 
thn prnsccuhons under the different repealed law- 

fhcmstlm inUC m SP ' ,e ° f the rcpcal of ,hc Ih "' s 

Therefore a prosecution, launched under Sec. 
lions 6 and 8, .Jaipur Essential Supplies (Temno 
rarv Powers) Act, 1047, will not survive after Ihe 

rV 0 -;' Jhc Rajasthan Ordinance and 
ps on it it he held that Sec. 6, Jaipur General 

snvecMn riL* «?'i? 'rrr prosccu,ion will not be 
.nsed m mow of the different intention which np- 

Rat". 20 • of the Ordinance 1052 

isnn- L a V tr 48 i o °A 2) , 2 Ral 374: ,0M Crl LJ 

1800. AIR 1054 RnJ 10 (12) (Pr 0) (DB). 

RAJASTHAN EXCISE ACT (2 of 1050) 
SECTION 1 ' 


„ }‘ * (?) — NotlBcatlon brlnaluc into 

Led in Gazette! 6 when n0 ' lnca,,on '* Pub- 

( 2 n oM 0501 Sitf, ,he Excise Act 

II frnm rL . •• l a ° h , avc cflfcct or "us prevent- 
cl r r? . ,nfo forcc merely because the 


SECTION 3 

-Ss. 3 (4) (iii). 16 (g) and 54 (d) — Excisable 

article — Word “and” in Section 3(4)011) — 
Meaning — ‘Fermented wash”. Possession of by 
itself — Whether an offence. 

Having regard In the object of the Rajasthan 
Excise Act and the provisions of Section 16 Igl 
and Section 54 (di of the Ad the word “and’* 
appearing in Section 3 (!) (iii) of the Act has 
t'» be read as “or** so that the possession of a 
stilt or any other appliance for distillation as well 
as (he possession of fermented wash or similar 
other material for distillation would fall within 
(lie mischief of Clause (<[) of Section 54 of the 
Ad and would be an offence. 1937-1 KB 305. 
Rcl. on. 

Provisions of Sections 54 (d) and 16 (g) indi¬ 
cate that it is not I lie combined possession of the 
appliances for distillation ‘and* of the materials 
therefore which is sought to be punished, but an 
embargo has been put on the use or possession 
of each one of them taken individually, such as 
materials, still, ulensil, implement, instrument or 
apparatus whatsoever, the pre requisite condition 
being that such materials or appliances arc in¬ 
tended to be used lor the purposes of manufac¬ 
turing anv excisable article in the sense of an 
intoxicant lor human consumption. 1937-1 KB 
305, Ret. on. 

The expression “excisable article** as used in 
the last part of Section 54 (d) as also in Cl. (a) 
carries the narrower meaning as provided for in 
™l c, i u *w and (ii) of Clause (4) of Section 3. 

1962 Raj LW 283: ILR (1962) 12 Raj 351. 

7. S r* uncl ** — Seizure of several 

tins of illicit liquor from house of accused — No 
contention that article seized *as medical prepa¬ 
ration — Article seized found fit for human 
consumption as an intoxicating liquor — Held, 
lhal it was excisable article within Section 3 |4) 
Premises from which liquor was recovered 
rented bv accused who was head of joint family 
— Accused held in possession and was rightly 
convicted. See Rajasthan Excise Act, 1950, Sec¬ 
tion 54 (a). 1960 RoJ LW 600. 

57 “ For offence under Sec¬ 
tion 67 — Spirit need no! be fll for human con¬ 
sumption. 

n»h«?If! hCr -. S|)iri - *. s /° r human consumption or 
otherwise it is included in Section 3 (4) |i). 

Even if the stuff is ‘spirit* unfft for human eon- 

sumphon. a ease under Section 57 can be made 

Slfc S' (,»1 sts? ,5r° n! - 1960 Rn) uv 

- s ' 01 " - 

The definition of an intoxicating drug in suh- 
scction (4 of Section 3 docs not show that it 
means Sulfa nlso. Where there is nothing in 
he evidence to show that Sulfa is charas hat is 

IvhirhT ob *"T ! from ,he Indian hemp plant 
r bch J' ns l ' nt lic ? n submitted to anv manimiln 

_o . . SECTION 10 

1 m!S"„7 SUE 
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pur t« Jamimlars, to manufacture liquor for pri- 

nrit c . 0nsum P tl0 J — Privilege held not right to 
propeny 1 \ 0 infringement of fundamental 

0f India - Ar,ic,e 3L AIR 
SECTION 44 

——Ss. 44 (2), 54 and 67 — Report of Excise 
Officer under Section 67 - If police report - 
Cr. P. Code, Sections 251-A and 252 — Applica¬ 
bility. Report of Excise Officer under Section 67 
is not a police report — Procedure under Sec¬ 
tion 2o2 and not under Section 251-A is applicable. 

See Criminal P. C. (1898). Section 251-A. 1059 

Cr LJ 1214: AIR 1059 Raj 248. 

-S. 44 (2) — Report of Excise Officer is not 

report of Police Officer within meaning of Sec- 
lion 251-A, Cr. P. C. — (Criminal P. C. (1898), 

Section 251-A). 

Section 44 (2) of the Rajasthan Excise Act, 

1950, enables an Officer referred in sub-section (1) 
to exercise the same powers in respect of any in- 
vstigation mentioned therein as an Officer-in* 
charge of the police station may exercise in a 
cognizable case under the provisions of Chapter 
14 of the Code of Criminal Procedure. Rut this 
does not mean that the report of an excise offi¬ 
cer would be turned into the report of a 
police officer. ILR (1958) 8 Ra| 1206: 1959 Kal 
LW 1. 

SECTION 47 


has reference to an offence under Section 54 (d) 
and it cannot be said as laying down minimum 
penalty tor an offence under Section 54 (c). The 
proviso only comes into play when a person is 
convicted under Section 54 (d) and, therefore 
a person convicted under Section 54 (c) cannot 
be sente nced under the proviso. 1960 Ral I \V 
446: ILR (1960) 10 Raj 936. \ 

T ^ s - 54 * 44 (2) and 67 — Criminal P. C. (1898) 
Sections 251-A and 252 — Scope — ‘Instituted on 
police report’ — Report of excise officer under 
Section 67, Rajasthan Excise Act not a police 
report — Procedure under Section 252 and not 
under Section 251-A is applicable. See Criminal 
P. C. (1898), Section 251-A. 1959 Crl LJ 1214: 
AIR 1959 Raj 248. 


is. 47 and 54 — Conviction under Section 54 
— Irregularity In search — Effect on convlc* 
lion — Criminal P. C. (1898), Section 103. 

A conviction of a person under Sec. 54 of the 
Rajasthan Excise Act for being in possession illi¬ 
cit liquor would not be affected bv the fact that 
an irregularity had been committed in a search 
conducted under Section 47 of the Act unless he 
has been prejudiced by such irregularity. Not 
would such irregularity render the recovery of 
article illegal. AIR 1929 All 937, Rel. on; AIR 
1960 SC 210. Dist. 1902 Ra| LW 628: ILR (1962) 
12 Raj 815. 

SECTION 54 

-S. 54 — Conviction under Section 54 — Ir- 

reguarity in search — Effect on conviction. See 
Rajasthan Excise Act (2 of 1950), Section 47. 

1962 Raj LW 628. 

-S. 54 (d) — Excisable article — Word “and’’ 

in Section 3 (4) (iii) — Meaning — “Fermented 
wash”, Possession of by itself — Whether an 
offence — The word “and” appearing in Sec¬ 
tion 3 (4) (iii) has to be read as “or” so that 
the possession of a still or any other appliance for 
distillation as well as the possession of fermented 
wash or similar other material for distillation 
would fall within the mischief of Clause (d) of 
Section 54 and would be an offence. See Rajas¬ 
than Excise Act (2 of 1950), Section 3 (4) (iii). 
1962 Raj LW 283. 

-S. 54 — Seizure of several tins of illicit liquor 

from house of accused — No contention that 
article seized was medical preparation — Arti¬ 
cle seized found fit for human consumption as 
an intoxicating liquor — Held, that it was excis¬ 
able article within Section 3 (4) — Premises from 
which liquor was recovered rented by accused 
who was head of joint family — Accused held 
in possession and was rightly convicted. 1960 
Raj LW 600. 

-S. 54 (Proviso) — Applicability of — Does 

not apply In case of conviction under Section 54 

(*). . 

ession of a workable still is not an ingre¬ 
dient of an offence under Section 54 (c) and 

this circumstance is an ingredient of an offence 
under Section 54 (d). The proviso to Section 54 


-S. 54 — Offence under Section 54 is triable 

as warrant case — Procedure In Section 252, 
Cr. P. C. Is to be followed — (Criminal P. C. 
(1898), Section 4 (I) (w) and Section 5 (2) ). 

The offence under Section 54 of the Rajasthan 
Excise Act is punishable with imprisonment for 
a term which may extend to two years and 
therefore it is triable as a warrant case. And 
the procedure which is to be followed by a 
Magistrate in trying a warrant case which is insti¬ 
tuted otherwise than on a police report is the one 
that is laid down in S. 252, Criminal P. C. ILR 
(1958) 8 Raj 1206: 1959 Raj LW 1. 

-S. 54 (a) — Sulfa, If eharas — Possession of 

Sulfa — Offence — Conviction — Sustainability. 

The definition of an intoxicating drug in sub¬ 
section (4) of Section 3 does not show that it 
means Sulfa also. Where there is nothing in the 
evidence to show that Sulfa is Charas that is 
the resin obtained from the Indian hemp plant 
which has not submitted to any manipulations 
other than those necessary for packing and 
tiansport, it cannot be held that Sulfa is an ex¬ 
cisable article within the meaning of sub-sec¬ 
tion (4) of Section 3 of the Rajasthan Excise Act. 
Hence a person possessing sulfa cannot be con¬ 
victed under Section 54 (a) of that Act. 1957 
Raj LW 625: ILR (1957) 7 Rnj 1082. 

SECTION 54-A 

-S. 54-A — Possession of liquor of different 

strength from what Is sold. 

What is an offence under the Act is the posses¬ 
sion of any liquor in contravention of any rule 
which may have been made by the Excise Com¬ 
missioner fixing the strength of quantity in ex¬ 
cess of or below which the liquor shall not be 
possessed by any person. Unless, therefore, the 
Excise Commissioner has fixed the strength or 
the quantity of liquor by any notification with 
the previous sanction of the Government, the pos* 
session of liquor of a strength different from what 
is sold does not amount to an offence. 
Notification No. 4163 obviously only purports to 
fix the price of liquor of particular variety which 
can be charged by a licensee. It does not lay 
down the strength or quantity in excess of or 
below' which any liquor shall not be P°. s , se * se( : 
by any person. Therefore it cannot be said that 
the possession of the liquor is a transgression ot 
the rule promulgated by the notification. 

Raj LW 438. 

SECTION 57 

-Ss. 57, 3 ( 4 ) (I) — For offence under Sec¬ 
tion 67 — Spirit need nol be fit for human eon- 
sumption. 

Whether spirit is for human consumption or 
otherwise it is included in Section 3 (4) • • 

Even if the stuff is “spirit" unfit for human con- 
sumption, a case under Section 57 can be m 


RAJASTHAN EXCISE ACT (1950), S. 67 


1483 


out against the accused person. 1960 Raj L\\ 
215: ILR (1960) 10 Raj 738. 

SECTION 67 

-S. 67 (as amended In 1958) — Scope anti 

effect of. Having regard to the amendment of 
Section 67 no useful purpose would be served by 
setting aside the conviction of the accused, on 
account of the fact (hat the procedure under Sec¬ 
tion 251-A was followed instead of procedure 
laid down in Section 252. Cr. P. C., for a retrial 
would have to be made in accordance with 1 fie 
same procedure as was adopted at the trial al¬ 
ready held. It was discretionary on the High 
Court to exercise its rcvisional jurisdiction and 
under the circumstances of the case, when sub¬ 
stantial justice hod been done, it would not inter¬ 
fere with the judgment of the lower Court on a 
highly technical point not resulting in prejudice 
or injustice to the accused. Sec Criminal P. C. 
(1898), Section 251 A. 1902 (2) Cr LJ 414 (Raj). 

-S. 67 — Offence under — Trial — Proeo- 

dure — The procedure followed under Sec. 251-A 
instead of Section 252 of Criminal P. C. (1898) 
is illegal. See Criminal P. C. (1898). See. 251-A. 

1959 Cr U 1359: AIR 1059 Raj 266 (DB). 

SECTION 71 

®-S. 71 (2) — Validity — (Constitution of 

India, Art. 14). 

Section 71 (2) of the Act is discriminatory and 
is therefore void. As suh-scction (2) is worded, 
it does not contain any basis of classification it¬ 
self although that it not an indispensable require¬ 
ment for upholding a classification. There is 
nothing in the entire Act either in the preamble 
or elsewhere therein to show whether and if so 
on what basis an exemption from the operation 
of the provisions of the Act could be granted 
to any class of persons, and in respect of any 
excisable articles or with reference to any sped- 
fled area or any specified period or occasion II 
is further remarkable that the section pemita 
exemptions in the case of a single person ns well. 
Section 71 (2) therefore, is clearly of character 
which would place unregulated and unbridled 
power in the hands of the Government bv which 
it would be open to it to exempt any person what¬ 
soever from the operation of the Act as contra¬ 
distinguished from any other person without 
any rhyme or reason. 

, h M ?• ncc . essar ,y corollary from this 

that he Notification issued by the State of 
Rajasthan under Section 71 (2) of the Rajasthan 

uL ^ J* , held *° be void 0Dd of no effect. 

« B n Sl ?' e ,Rajasthan, ILR (1064) 

LW 98: A,R 1054 RaJ « 

(93, 04) (P| c) (Pra 24, 28) (FBI. 

SECTION 73 

withdraw^?*^ 7 Notation by Rajasthan Stale 

u£ur " In CflS T *T Is Kr ? n,ed b v Ruler of 
uuuipur to Jammdars, for taking awav 

genS"?. nRh l ,0 manufacture liquor ter 

sahnn of »r SU ', nP ,0n ~ Question, whether ces- 

chan2„»L5rant amounts to deprivation of _ Suit 

Sec on" 73 R would, not be barred by 

£t (™r of Aru 

R 0MM?) AN EXCISE DlJTIES ORDINANCE (26 

SECTION 6 

Kaffir' 


Held, on fads that the authentication bv the 
Law Secretary appearing on the first page of the 
Gazette was intended to govern the entire notifi¬ 
cation including both the Ordinance proper and 
the Rules framed thereunder which became parts 
of the statute. Section 28 of the Ordinance auth¬ 
orised such a mode of promulgation and authen¬ 
tication. The authority that promulgated the 
rules having intended I he signature of the Law 
Secretary appearing at the beginning of the pub¬ 
lication as an authentication of the rules, the 
formal requirements of Section 8 |2) of Ihe 
Rajasthan Administration (Amendment) Ordin¬ 
ance, 5 of 1949, were satisfied. Whether the 
authentication appeared in the beginning of the 
notification or at the end of it was not material. 
AIR 1953 Raj 145 (FB), Reversed. Union of 
India v. Maharaja Kishangarh .Mills, Lid., (1961) 
3 SCR 524: (1961) 2 SCJ 202: AIR 1961 SC 683 

(686) (PI A) (Pr 5). 

9 - Ss. 5 and 26 — Invalidity ol Jaipur Excise 

Duties Rules 1945— (Jaipur Excise Duties Rules, 
1045). 

The Jaipur Excise Duties Rules of 1945. which 
appear at page 170 of the Hindi Gazette of 
Rajasthan, dated 12-11-1949 not having been prov¬ 
ed to have been framed by the authority entitled 
to frame them, are invalid aiul of no effect. 
Maharaja Kishangarh Mills. Ltd. v. Union of 
India. ILR (1953) 3 Raj 128: 1953 Raj LW 381: 
AIR 1953 Rnj 145 (146) (Pt E) (Pr 5) (FB). 
[Reversed in AIR 1961 SC 683.J 

SECTION 28 

® 28 and 28 — Rajasthan Administration 

(Amendment) Ordinance (5 of 1949). Section 8 
(2) — Excise Rules framed under Ordinance (25 
of 1949) — Publiralion and authentication held 
valid. AIR 1953 Raj 145 (FB), Reversed. See 
Rajasthan Excise Duties Ordinance (25 of 1949), 
Section 5. AIR 1901 SC 683. 

•-Ss. 26 and 5 — Invalidity of Jaipur Excise 

Dulles Rules (1045) — Jaipur Excise Duties Rules 

The Jaipur Excise Duties Rules of 1945, which 
appear at page 170 of the Hindi Gazette of 
Kainsthan, dated 12-11-1949 not having been 
proved to have been framed by the authority en 
tilled to frame them, are invalid and of no effect 
Maharaja Kishangarh Mills Ltd. v. Union of 
India ILR (1053) 3 Raj 128: 1053 Rnj LW 381: 
AW 1053 Rnj 145 (146) (Pt E) (Pr 5) (FB). 
[Reversed in AIR 1961 SC 683.] 

SECTION 28 

” f 3, 28 t ® ~ Rajasthan Administration 

Amendment) Ordinance (5 of 1949), Section 8 

nr iojgi CISC o u, CS ( rnmcd undcr Ordinance (25 
^liii 949 ii7 P ,neo Cat « n . and authentication held 

c ^ an r tKc . ,s .S. Du,ies Ordinance (25 ol 
1949), Section 5. AIR 1061 SC 683. 

SECTION 30 

i7 Con A s,i,u,ion of India. Articles 294, 

zs i^yrsa-ar 

or Cn Unio°n of^Indu'® "'r^V Sl “' C of R«l««‘han 

at 

RAJASTHAN FACTORIES RULES (1951) 

_RULE 4 

— I» o Conducting business without licence 
continuing offence. See Factories AcJ 
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RAJASTHAN FINANCE ACT (1001), S. 8 


MOO SeC,i0n 6 ' 11,55 ,n Cr LJ 333: AIR 1905 

RAJASTHAN FINANCE ACT (14 of 1001) 
SECTION 8 

S ~ Raiaslhan Passengers and Goods 

H?an p- n Ar ( . 18 of 19591 ’ Section 3 - Rajas 

*. han r F '.n=n Ce -^ cls amcndin C Section 3 of the 

dent f T 59 "' l, . ho " 1 oblainins assent of the Prcsi 

!n? , iofii Ta3 5*.II?P osed bv ,hc amc nding Act dur¬ 
ing 1901 and 1962 not valid -- Effect of validat- 

validate t° f It 904 ~ H ‘‘ ld * ,hnl Sec,ion 4 not only 
jalidaled the impugned provisions of the 

Finance Acts but also re-enacted them with re 

effect - Taxes collected during the 

P | Cr 9 n. h ?i < ! » Ra ' Sce Constitution of India, Arli 
clc 304 (b). Proviso. 1003 Raj LW 118, 

RAJASTHAN FINANCE ACT (11 of 1062) 

SECTION 0 

Z 9 — Rajasthan Passengers and Goods 
Taxation Act (18 of 1959). Section 3 - Rajas¬ 
than Finance Acts amending Section 3 of the 
Act of 1959 without obtaining assent of the Presi- 
• cnt .^T- Taxcs im P os c<l by the amending Act dur 
ing 1961 and 1962 not valid — Effect of validat 
mg Act of 1964 — Held, that Section 4 not only 
validated the impugned provisions of tho 
Finance Acls but also re-enacted them with re¬ 
trospective effect — Taxes collccled during tho 
period held legal. Sce Constitution of India, Arli 
clc 304 (b). Proviso. 1065 Raj LW 118. 

RAJASTHAN FOOD GRAINS CONTROL ORDER 
(1049) 

CLAUSE 1 

- Cl. 1 — Essential Supplies (Temporary 

Powers) Amendment Art (1950), Section 10 - 
Rajasthan Food Grains Control Order (1949) kept 
in force — Notification of Rajasthan Government 
dated 9 6-1951, No. F. 3 (a) (iv) C. S. (F) pro¬ 
hibiting export of grain outside Rajasthan is valid 
in spite of Government of India, S. R. O. 393. 
Sce Essential Supplies (Temporary- Powers) Art 
(1946) (As Extended to Rajasthan). AIR 1955 
XUC (Raj) 1800 (I)B). 

CLAUSE 4 . 

Cl. 4 — Scope of — Possession of grain bv 
non-Iicenscd person for a week is not unlawful 
See Rajasthan Food Grains Control Order (1949). 
Clause 17. AIR 1955 NUC (Ra|) 1054. 

CLAUSE 17 

-Cl. 17 (1) and (2) — Relative seope — Clause 

17 (1), If exception to Clause 17 (2). 

Sub-clause 17 (1) cannot lie treated as an ex¬ 
ception to sub-clause 17 (2). Sub-clause 17 (1) 
by itself docs not create any offence, it merely 
defines Ihc scale of the quantity of food grains 
for the purposes of sub-clause (2). 1952 Raj 

LW 280, Dissented from. ILR (1956) 6 Raj 316i 
1056 Raj LW 378: 1957 Cr LJ 665: AIR 1067 Raj 
178 (179) (Pt B) (Pr 8) (DB). 

-CJ. 17 (1) — Burden to prove that food 

grains in excess of that prescribed under Cl. 17 
(I) had been in possession on accused for more 
Ilian a week — Duty of prosecution stated. Sec 
Evidence Act (1872), Section 105. 1957 Crl LJ 

665: AIR 1057 Raj 178 (DB). 

-CIs. 17 and 4 — Scope of — Possession of 

grain by 11011 -lircnscd person for a week is not 
unlawful. AIR 1055 NUC (Raj) 1054. 

-Cl. 17 (1) and (2) — Scope. 

Sub-rule (2) is an exception lo sub-rule (1) 
of Rule 17. Sub-rule (1) clearly prohibits any 
person who is not a licensed grain dealer from 
retaining in his possession al any time more 


than 50 maunds of foodgrains. Sub-rule (21 
establishes an exception for the benefit obvious¬ 
ly Of those who grow foodgrains. If, therefore 
anv person who is charged for contravention ol 
mile 1 / ( 1 ) wants lo take advantage of the ex¬ 
ception provided under Rule 17 (2), it is for him 
In plead and prove that his case is covered by 
Rule 17 (2). If that were not so, it would gene¬ 
rally be impossible to prosecute anyone for the 

liSSf 2"i5"m "I " • “ 

-Cl. 17 (1) — Mens rca. 

The manner in which Rule 17 ( 1 ) is worded 
rules out by necessary implication the require¬ 
ment of mens rca and the mere fact of possession 
is sufficient to establish guilt. AIR 1947 PC 135. 
AIR 1949 Cal 348, Disting. 1952 Raj LW 280: 
ILR (1952) 2 Raj 286. 

-Cl. 17 — Ignorance. 

Everyone is presumed to know the law. There 
is not even a provision corresponding to R. 119 
of the Defence of India Rules in Ihe Essen, 
lial Supplies Ordinance or in the Foodgrains Con 
trot Order and, therefore, every one must be pre 
sumed to know the law as soon as it has beeo 
made. 1952 Raj LW 280: ILR (1952) 2 Raj 286. 

CLAUSE 25 

•CJ. 25 — Validity — (Constitution of India, 


Articles 19 (1) (g), 31 (2) ). 

1 he freezing of the stocks of foodgrains undci 
Clause 25 of the Rajasthan Foodgrains Control 
Order, 1949, is reasonably related to the object, 
which the Essential Supplies (Temporary Powers) 
Art, 1946, was intended to achieve, namely, to 
secure the equitable distribution and availability 
al fair prices and to regulate transport, distribu¬ 
tion, disposal and acquisition of an essential com¬ 
modity such as foodgrains. The first portion of 
the clause cannot, therefore, be held as void 
under Article 19 (1) (g). 

The Inst portion of the clause, however, places 
an unreasonable restriction upon the carrying on 
of trade or business and is thus an infringement 
of tho dealers’ right under Article 19 (1) (g) of 
Ihe Constitution and is therefore lo that extent 
void. 

The same result follows if the impugned 
clause is examined in the light of Article 31 (2) 
The clause by vesting the power in the authority 
to acquire the slocks at any price fails to fix the 
amount of the compensation or specify the princi 
pics on which the compensation is to be 
determined. The clause leaves it entirely to tho 
discretion of the executive authority to fix any 
compensation it likes and thus offends against 
Article 31 (2). Slate of Rajasthan v. Nath Mai 
1054 SCJ 404: 1054 SCA 347: 1934 RLW 253: 
1954 SCR 082: AIR 1954 SC 307 (308) (Prs 5, 6). 

-Cl. 25 — Validity — Order directing sale of 

freezed sloek made under — Freezing order pass¬ 
ed under Marwar F°od Grains Release Order, 
,946 — If can be challenged under Conslllullon 
of India. 

Clause 25 of Ihc Rajasthan Food Grains Con¬ 
trol Order, which provides that freezed slocks 
shall be liable to be requisitioned or disposed of 
under order of the appropriate authority at the 
rate fixed for purposes of Government procure¬ 
ment, is void both under Article 19 (I) In' «•'<] 
under Article 31 (2) of the Constitution. AIR 
1952 Raj 74. Foil. 

Where a freezing order was made under me 
Marwar Food Grains Release Order, 1940, ana 
an order directing the sale of the freezed sloe* 
was made under Clause 25 of the Rajasthan Food 
Grains Control Order, Ihe former order could not 
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be rhallegncd under 1 he Omsliltilinn having been 
made before il < anie into force, while the Litter 
order is liable lo Ik* set aside. II.R (1951) 1 R:i| 
092: 1052 RLW 478: AIR 1952 Raj 79 (60) (Ft C) 
(Pr 10) (DB). 

-CL 25 — Not void as contravening Article 14 

of flic Constitution — Constitution of India, Arti¬ 
cle 14. 

Clause 25 of the Rajasthan Food Grains Control 
Order is equally applicable to all persons who 
come within the purview of the Order anti there 
fore there is no discrimination in the law it¬ 
self. It may he that an individual officer mas 
exercise his discretion dishonestly. arbitrarily or 
capriciously and if) contravention of Article 14 
of the Constitution but then the olficer would 
be going contrary to law. 

The Court may nut in such a case, be powerless 
to give the subject protection against a dishonest 
officer, but that protection cannot be sought 
under Article 14 or under Article 226 of the 
Constitution. Clause 25, therefore, of the Rajas¬ 
than Foodgruins Control Order is not hit by Arti- 
cle 14 of the Constitution, and cannot be declar 
cd void on that ground. AIR 1951 Bom 132, Rel. 
on. (1886) 118 US 356, Dist. 1952 Crl LJ 732: 
1961 Raj LW 467: ILR (1951) 1 Ra] 674: AIR 
1952 RuJ 74 (76) (Pt A) (Pr 6)! 

9* 25 “ Validity — Constitution 0 ! Iudla, 
Articles 13, 19 (1) (g) and (0). 

Clause 25 of the Rujusthan Food Grains Con- 
rd Order gives powers to various officers men- 
honed therein to freeze any stocks of foodgraius 
held By any person. The clause does not sax 
that no reasons need be assigned; but it gives this 
power without the necessity of assigning any rea- 

■«'* for * uch acl,on - It thus possible for any 
ol the officers named in the clause to freeze the 
stock of any dealer without assigning any reason 
nnd thus completely paralyse his trade or busi¬ 
ness. Such power is :ui arbitrary power, and 
cannot be said to be u reasonable restriction on 
the fundamental right conferred by Article 19 ( 1 ) 
(g) of the Constitution. 1 

dirlrLf' r ?k i * i0n i- ° f r ? ,uisiUo,lhl * foodgraius 01 
na^ U o«; h f ir r d,sposaI u,ldcr last portion of 
k tufnni 5 , i GoVen i m r ut P rocurem cnt rate, which 
vnnM d 0 b f mUCl ? ,OWCr U,nn ,hc telling price, 
would prevent people from carrying on trade 01 

pricT SS The h, l h t COUl< j. be 'y^fuliy done al ceiling 
° po . rllon ° f C,ausc 25 is Unis a 
k n f oarry, ng on trade or business which 

?h f ? d . ien aI nRhi under Article 19 (1) (g) 
of the Constitution of India, and the said rcstric 
tion is not at all reasonable. Hence clause 25 is 

in* ? by A r rllcl ? 19 < 6 >’ and * therefore, it bc- 
mg not in conformity with Part III of the Con. 

'iff? ?.'"><*■ ,.A1R >95, Cl 90 aid 

LW Mi. n nD A ?. P i&&' . ,fl62 Crl U 733: *051 Raj 

sws. ,r..fiber ‘“ 2 j 


the 12th o| August. 1949. Therefore, any provi¬ 
sion in the Rajasthan Foodgraius Control Order. 
1949. as tu compensation wmild not be saved by 
Article 31 (5), as that Order came into force long 
alter the 26th of July. 1948. 1952 Cri LJ 732: 

1951 Rui LJ 467: ILR (1951) 1 Raj 074: AIR 1952 
RuJ 74 (78) (Pt E) (Pr 15) (DR). 

-Cl. 25 — Offends Article 31 (2) ol 4he Con¬ 
stitution and is void — Constitution of India, Arti¬ 
cle 31 (2). 

Clause 25. of the Rajasthan Food Grains Con- 
Irol Order which provides for requisitioning id 
stocks at the rate lixed for purposes ol Govern¬ 
ment procurement, is void, as it olfends Article 31 
l~) °1 the Constitution, as lair compensation has 
not been fixed in the law tor acquiring the food 
grains. 1952 Cri LJ 732: 1951 Rat LW 467: ILR 
(1951) 1 Raj 674: AIR 1052 Raj 74 (78) (Pt F) 
(Pr 17) (DB). 

RAJASTHAN FOOD GRAINS (MOVEMENT) 
CONTROL ORDER (1949) 

CLAUSE 5 

G " Offence under is complete as soon 
a> accused obtains “Rawuiia" — Entering into 
other division is nol necessary. See Rajasthan 
Essential Supplies (Temporary Powers) Ordi, 
nance (13 of 1949), S. 3. AIR 1955 NUC (Raj) 
4656. 

RAJASTHAN FOOD GRAINS (RAfil) MONO¬ 
POLY PROCUREMENT ORDER (1952) 

CLAUSE ft 

*-Cl. 6 — Validity — (Essential Supplies 

(Temporary Powers) Act (1940), S. 8). 

The words used in Section 3 (1) of ihe Essen 
lull Supplies (Temporary Powers) Act are wide 
enough to include acquisition by Government ol 
an essential commodity for the purposes of iLs 
equitable distribution and availability at fair 
price. Clause 6 of the Order, in so far as it pro¬ 
vides for acquisition of property, is not ultra 
vires of the provisions of tire Essential Supplies 
(Temporary Powers) Act of 1946. Romjidas v. 
“ Iu '* t Rajasthan, ILR (1963) 3 Rut 921: 1964 
JjJ J'pBjf 7: A,R 1054 R “J 97 <"> ( p « C) (Prs 12, 

RAJASTHAN FOOD GRAINS (RESTRICTION n\ 
BORDER MOVEMENT) ORDER (1959) 

CLAUSE 3 

; C . h ; 3* 4 <* Civ) — Charge that wheat was 

moved from internal border urea within Rajasthan 
to a place outside territory of that State without 
necessary permit - Contention that wheal was 

S?ite or OV H < ii-!^tl UCare , sl ,? rui11 ">irket within the 
suite or Rajasthan itself — Moving of whei.i 

- NIoJ pern,,t ~ Offence held technical offence 

n. ‘!. r / SOI J ,e “reused persons found outv 

"ne ve«r r s S R m ?“ Ved , ft unol »'cr - Sentence ol 

eessive R J “ ,ul n ?e Rs. 1,000 held ex 

CLAUSE 4 


10 28-7 °^ er “ ol **> eiUlence prior 

cle 31 7 «ii ? 5 b 1101 saved by Aril 

India,* Arc 31 J 5 f. Con8,UuU#n ~ institution of 

? SSel ' ,i “ 1 Supplies (Temporary 
orders passed thereunder must be held To have 

plies ^ ^odSte aS"SB».i«SE Tt E K 

ggr j! & * “U “i 'r,£„' vUh ”ir™ ii T™™* ^ 

* Ac, o, U j f ST.JOOOWSA? —"^Sentence 0 

Rne held alone would meet ends of iusHee % 

SW£ So"BXiras 33 - ■“ <« 
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. CLAUSE 5 

Z ^*4 ® Sentence — Case under Sec 

IVak^v 7 . of Essential Commodities Acl 

(lyoo) Moving of wheat without permit — 
Some accused employed as carriers by anolhei 
r" Sentence of one year’s R. I. and fine of 
Ms. 1,000 held excessive — Sentence of fine held 
alone would meet ends of justice. See Crimi. 
nal P. C. (1808), Section 32. ILR (1902) 12 RoJ 
579: 1902 Ra| LW 608. 

RAJASTHAN FOREST ACT (13 of 1953) 
SECTION 35 

-S. 35-Power of Government under Sec¬ 
tion 35 to exercise control over private forests 
and lands — Absence of prior notice — Effect. 

Section 35 no doubt gives to the Government, 
control even over those forests which are not its 
property and it can pass regulatorv and prohibi¬ 
tory orders for certain purposes detailed therein. 
Rut it is clear at the same time before exercising 
such power, the Government has got to issue a 
notification. Then sub-section (3) clearly pro¬ 
vides that no notification shall be made undei 
sub-section (1) nor shall any work be commenc¬ 
ed under sub-section (2) so long as a notice is 
not issued to the owner of the forest concerned 
requiring him to show cause within a reasonable 
period not exceeding one month, which has to 
be specified in the said notice, as to why sucb 
notification should not be made or work con- 
slructed as the case may be. It further en¬ 
joins that before making a notification, the ob 
jeetion of the person against whom notice has 
been issued must be considered by an officer duly 
appointed in that behalf by the Government. 
That officer must give to the said person an 
opportunity to produce evidence in support of 
his objection and then he should be given a hear¬ 
ing before it is decided. Where this procedure 
is not followed, the action of the Government 
authorities in interfering with the control of pri¬ 
vate forests cannot be justified on the basis of 
S. 35. 1959 Raj LW 470. 

RAJASTHAN FOREST SERVICE RULES 

(1902) 

RULE 7 

- R. 7 (b) — Proviso and schedule — Officiat¬ 
ing Sub-Divisional Forest Officer promoted as As¬ 
sistant Conservator of Forests and subsequently 
reverted as Ranger Grade II — His juniors allow- 
ed to hold post of Sub-Divisional Forest Officers 
— Rule is infringed. See Constitution of India. 
Article 16. 1905 Raj LW 272: ILR (1905) 15 RoJ 
578: AIR 1900 RnJ 8 (DB). 

- R. 7 (II) — Scope of — Does not deal with 

permanent appointment. See Constitution of 
India. Article 309. ILR (1965) 15 Raj 604. 


SCHEDULE 


-Scb. — Officiating Sub-Divisional Forest Offi¬ 
cer promoted on ad hoc basis as Assistant Con¬ 
servator of Forests and subsequently reverted as 
Ranger Grade II — His juniors allowed to hold 
post of Sub-Divisional Forest Officers —- Arti' 
clc 16 held was violated. See Constitution of 
India. Article 10. 1905 Raj LW 272: ILR (196o) 

15 RoJ 678: AIR 1966 Raj 8 (DD). 

RAJASTHAN (FORMER STATE) ORDINANCE (10 
of 1949) 

PREAMBLE 


-p re . — Provisions for Slate taking manage¬ 
ment of collection of revenue are not void — 
(Constitution of India, Articles 31 (1) and (2), 19 


BORDER MOVEMENT) ORDER (1959). Cl. 5 


(1) (f)) (Rajasthan (Former Stale) Ordinance 15 
"I ItHol. 

A mere right to collect revenue is not pro 
perty. Taking possession of the management of 
Jagir in so far as it relates to the collection ol 
revenue and also the management of forests for 
which provisionally 35 per cent, of the forest in¬ 
come is being deducted on an ad hoc basis foi 
supervision and administrative charges, does not 
amount to taking possession within the mean 
ing of Article 31 (2), when the various right thal 
go with the possession of the Jagir like the 
granting of pattas, control over unoccupied lands 
fall vacant to Chhutbhais, etc., all remain in the 
Jagirdar. The position of the State is somewhat 
analogous to that of an agent. If, for example, 
the Jagirdar appointed an agent to collect rents, 
there would be no transfer of possession from the 
Jagirdar to the agent. Under the Ordinance 
therefore, the Government has in a sense become 
statutory agent of the Jagirdar for the purposes 
of collection. Civil Misc. Pctn. No. 894 of 1951 
(Mad). AIR 1951 SC 41, Rel. on. 

Therefore the two provisions taking over the 
management of jagir in Ordinance Nos. 10 and 
15 of 1949 are not void under Article 13 (1) of 
Ihe Constitution read with Article 31 (2) or under 
Article 19 (1) (f). 1952 Raj LW 81: ILR (1951) 
1 Raj 888: AIR 1953 Raj 22 (26) (Pt D) (Pr 17) 
(DB). 

SECTION 3 

-S. 3 — Amendment to Section 8-A of Rajas 

than Jagirdars (Abolition of Powers) Ordinance 
(27 of 1948) by Sec. 3 held had become void in 
view of Article 13 (1) read with Article 14 of 
the Constitution. 1952 RnJ LW 81: ILR (1951) 
1 Raj 888: AIR 1953 Raj 22 (DB). 

SECTION 4 


- S. 4 — Rajasthan (Former State) Ordinance 

115 of 1949), Section 3 and Rajasthan Jagirdars 
(Abolition of Powers) Ordinance (27 of 1948), 
Section 8-A — Discrimination — No discrimina* 
lion in Ordinances themselves but arising after¬ 
wards due lo extraneous circumstances, such as 
subsequent integration of Rajasthan in April and 
May 1949, in present Rajasthan, other Stales hav¬ 
ing no such Law — Inequality arising between 
jagirdars of one pari of Rajasthan with those of 
other parts after integration — On 26-1-1950, 
when Constitution of India came into force, any 
law which was in force in Rajasthan and which 
denied to any person equality before law or equal 
porlection of Law became void to that extent — 
riie discrimination could not be justified on the 
ground of classification Section 8-A, which was 
introduced in Rajasthan Jagirdars (Abolition of 
Powers) Ordinance No. 27 of 1948 by Section 4 
af Rajasthan (Former Stale) Ordinance No. 10 of 
1949, and the amendment to Section 8-A by Sec- 
lion 3 of Rajasthan (Former State) Ordinance 
No. 15 ol 1949 have now become void under Arti¬ 
cle 13 (1) of the Constilulion of India, read with 
Article 14 — (Constitution of India, Articles 13 
(1) and 14). AIR 1951 SC 41, Rel. on American 
:ase Law reviewed, 1952 Raj LW 81: ILR (195 i ) 
1 Raj 888: AIR 1953 Raj 22 (27, 31) (Pt E) 
(Pr« 20, 40) (DB). 

RAJASTHAN GENERAL CLAUSES ACT (8 of 
1055) 

SECTION 14 

-S. 14 — Postponement of elections by Chief 

Panchnynt Officer — Reasons not staled - 
Action held illegal — Publication of result ol 
election in Gazette — Amounts to implied can- 
eellation of postponement order. See PanchayatJ 
_ Rajasthan Panchayat Election Rules, 19M. 
Rule 3. ILR (1060) 10 Raj 322. 
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RAJASTHAN GENERAL CLAUSES ACT (1955), S. 23 


SECTION 23 

-S. 23 — Rower to make rules — Amendment 

of — Rules canuol be so amended as to have re¬ 
trospective operation. 

A rule, as such, cannot be so amended as l«» 
make it applicable with retrospective force bv an 
agency which is a delegate of the sovereign statu¬ 
tory authority, which is the Legislature. AIR 
1954 Raj 274 and AIR 1953 SC 95, Relied on. 
1901 Ra) LW 599: ILK (1962) 12 Raj 195. 

SECTION 27 

-S. 27 — Office ot profit under Government — 

Patel appointed under Jaipur Land Revenue Act 
— Patel is holder ol an olTice ut profit under 
Government — Jaipur Land Revenue Act held to 
be continuing by virtue of Set lion 27 Rajasthan 
General Classes Act. See Constitution ol India. 
Article 191. ILR (1959) 9 Raj 389. 

SECTION 32 


-S. 32 (48) — Government order when becomes 

notification. 

The term ‘notification’ has !«• be considered in 
Ihc light ot the statutory dictionary o| words pro¬ 
vided by the Rajasthan General Clauses Act and 
a Government order will, in law. become a noti¬ 
fication when it fulfills Hie two requisite condi¬ 
tions, namely: li) its publication in the gazette, 
and (iil its publication under proper authority. 
These conditions can be fulfilled only when the 
notification is published and not when it is 
drafted and approved in the Secretariat, hidden 
from public gazette and when the dale is put by 
some officer of Government. 19(55 Raj LW 358: 
ILR (1965) 15 Raj 897: AIR 1966 Raj 142 (149) 
(PI C) (Pr 39) (DB). 

— S. 32 (48) — Word “notification" in Rule 14 
of Rajasthan Panchayat and Nyaya Panchayal 
Election Rules — Word is used in popular sense 
and not technical sense as in Section 32 (48) of 
Rajasthan General Clauses Act (1935). See 
Panchayals — Rajasthan Panchayal and Nyaya 
Panchayat Election Rules (19801, Rule 14. 1902 

Raj LW 32. 


RAJASTHAN GOVERNMENT BUSINESS RULES 
f1955) 

See also Government of Rajasthan Rules <>( 
Business. 

RULE 31 

-R. 31 (vll) — Compulsory retirement — 
Hu les vesting absolute nuthi.rilv in Government - 
Only Governor and Chief Minister competent to 
exercise power — Order mil in conformity will) 
lonii tT, I “ v:,1,tl ~ Rajasthan Services Rules 
\ 9 r V 2 . 4 <?>; « Sce Constitution of India. 

Article 106. ILR (1061) fl Raj 536. 

[Reversed in AIR 1963 SC 1323.1 

RAJASTHAN GOVERNMENT SERVANTS AND 
PENSIONERS CONDUCT RULES 

RULE 6 

--R. 6 — Police Act (1861). Section 29 — Pro 

ccedm^ under, for contravention of Rule 6 of 
Rajasthan Government Servants and Pensioners 
Conduct Rules, cun be taken. Sec Police Act 
(I 8 G 1 ), Section 29. ILR (1060) 10 Raj M 07 . 

RULE 23 

I, " r -S3 23-A — Constitutional validity — 

Rules prohibiting Government Servants from In. 
coming members of association not recogS by 

^^as2£rs.j3?xs£ 


members ol the police force! as a class. See 
Constitution «»f India. Article* 3(19. 1963 (2) Gr 

LJ 50: AIR 1963 Raj 136 (DB). 

RULE 23-A 


-Rr. 23-A, 23 — Rules prohibiting Government 

servants from becoming members of association 
not recognized bv Government — Question of re¬ 
cognition left to arbitrary discretion of Executive 
— Rules are ultra vires the Constitution as deny¬ 
ing fundamental rights of Government servants 
(including members ol the police force) ns a class. 
See Constitution of India, Article 309. 1963 (2) 

Crl LJ 50: AIR 1963 Raj 136 (DB). 

RAJASTHAN GRAM AND BARLEY (REGULA¬ 
TION OF DISTRIBUTION) ORDER (1964) 

CLAUSE 1 

——-Cl. 1 — Rajasthan Gram and Barley (Regula¬ 
tion of Distribtion) Order, 1964 is issued bv State 
Government as delegate of Central Government — 
Order falls under Section 3 (2) (d) of Essential 
Commodities Act — Order i*» within ambit of 
authority delegated to State Government. See 
Constitution of India, Article 245. ILR (1965) 15 
RuJ 681: AJR 1960 Rnj 1(15 (DB). 

-CJ. 1 — Validity — Order does not con- 

liavene Articles 303 and 304 ol the Constitution 
Sec Constitution of India, Article 302. ILR (1965) 
15 Raj 684: AIR 1966 Raj 105 (DB). 

-Cl. 1 — Order does not contravene Arti¬ 
cles 14 and 19 of Constitution. See Constitution 
of India, Article 14. ILR (1965) 15 Raj 684: AIR 
I960 Raj 105 (DB). 

RAJASTHAN GRAM PANCHAYAT ORDINANCE 
(79 of 1948) 

See under Panchayals. 

RAJASTHAN HIGH COURT CONDITIONS OF 
SERVICE OF STAFF RULES 

RULE 10 

—R. 10 — Appointment of Stuff — Powers ol 
Chief Justice — Extent and nature of — Appoint¬ 
ment made on recommendations of Registrar — 
Article 16 of Constitution ol India, not violated. 
See Constitution of India. Article 16. AIR 1964 
Raj 13 (DB). 


mai> HIGH COURT GENERAL RULES 
(Civil) (1952) 

See under High Court Rules and Orders. 

RAJASTHAN HIGH COURT GENERAL RULES 
(Criminal) (1952) 

See under High Court Rules and Orders. 

K ' 0 RDER A ( 1951 , ) GH C ° mT JUDGES SAL ARIES 

CLAUSE 2 

—Cl. 2 — Appointment of High Court Judge us 
Chairman of Election Tribunal — Performance 
of duties not covered by the order — Yet it would 

«i° „!!! V p ,d i° a P poin, m° n «. See Representation 
KaJ 158 (DB)"’ A ‘ U> Scct,on 80 AIK 1954 

CLAUSE 3 

3 “Appointment of High Court Judge as 
Chairman of Election Tribunal _ Performance 
of duties not covered by order — Yet it would 
Hot invalidate appointment. See Representation 

Raj 168 (DB )! 6 ^ 11951,1 SecUon M - AIR 19M 
RA «f™ AN H,G H COURT ORDINANCE (3 ot 

SECTION 1 

c °urt (of former Rajasthan) had 
not Inherited powers of High Court of Mcwar 
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RAJASTHAN HIGH COURT ORDINANCE (1949), S. 15 


upon merger of Merwar with former Slate of 
Rajasthan. 

On the merging of former Slate of Mewar inlo 
United Slates of former Rajasthan, the High Court 
of the former State ol Rajasthan did not inherit 
the powers of the former High Court of Mewar. 
Upon the merger, the constitution of the former 
State of Mewar must he held to have come to an 
end. 1952 Raj L\Y 37: ILR (1951) 1 Raj 741 
(DB). 

RAJASTHAN HIGH COURT ORDINANCE (15 of 
1949) 

SECTION 15 

-S. 15 — Person holding general power of 

attorney from parly — He has no right to plead 
in High Court. See Civil P. C. (19081, Order 3, 
Rule 1 . AIR 1959 Raj 35. 

SECTION 17 

-S. 17 — Companies Act (1913), Section 3, 

Proviso 3 (3) — Notification dated 9*8 1950 by 
Rajasthan Government empowering District 
Courts — Notification is intra vires, after applica¬ 
tion of Act to Rajasthan — High Court has 
power to entertain proceedings. See Companies 
Act (1913), Section 3, Proviso. AIR 1956 Raj 61 
(DB). 

SECTION 18 

-S. 18 — Appeal against Election Tribunal’s 

judgment under Sec. 46 Rajasthan Municipalities 
Act (38 of 1959) heard and decided by Single 
Judge of High Court — Further appeal to Divi¬ 
sion Bench though permissible under general pro. 
vision of Section 18, Rajasthan High Court Ordi¬ 
nance (15 of 1949) — Words ‘shall be final and 
conclusive* in special provision of Section 48 of 
Act 38 of 1959 imply that it is barred. See Muni¬ 
cipalities — Rajasthan Municipalities Act (38 of 
1959), Section 18. 1965 Raj LW 458: ILR (1066) 
16 Raj 1159. 


S. 18 (1) 
High Court — 
ed with. 


— Appeal from Single Judge of 
Findings of fuel can be Interfer- 


In ail appeal under Section 18 (1) from the ap¬ 
pellate decree and judgment of a Single Judge of 
the High Court the findings of fact arrived by the 
Single Judge can be interfered with. AIR 1949 
Nag 31, Distinguished; AIR 1916 Cal 843 (FB) 
and AIR 1949 EP 342, Rcl. on. ILR (I960) 10 
Raj 1304: AIR 1961 Raj 52 (54) (PI A) (Pr 7) 
(DB). 

-S. 18 — Application under Section 235 against 

promoter, etc., of banking company — Value ol 
claim less than Rs. 5.000 — Sections 45-II and 
45-N apply — Appeal to High Court not main¬ 
tainable — Section 202 docs not apply — Material 
time for determining right of appeal is when ap¬ 
plication under Section 235 is filed. See Com 
panies Act (1913), Section 235. ILR (1961) 11 
Raj 16. 

-S. 18 — Winding up proceedings against 

insurance Company — Order by single Judge dis¬ 
missing application under Section 106, Insurance 

Ad _ Appeal lies to Division Bench in view of 

Section 110 of Insurance Act read with Section 18 
(1) of Ordinance. I960 Raj LW 158: ILR (1960) 
10 Raj 775: AIR I960 Raj 294 (295) (Pt A) (Pr 5) 

!£5L 18 — Appeal from Single Judge to Divi¬ 
sion Bench — Limitation is governed hy Rule 134 
and not by Article 156 of the Limitation Act See 
Rajasthan High Court Ordinance (15 of 1949), 
Section 46. ILR (I960) 10 Raj 629. 

-S. 18 — Appeal — Scope of — Question of 

fact - Civil P. C. (1098), S. 100. 


A special appeal under Section 18 cannot fall 
within the four walls of Section 100, Civil P. C. 
Therefore, the limitations to which an appeal 
under Section 100 is subject cannot he imported 
for the purposes ol dealing with special appeals 
under Section 18 . The word ‘judgment’ as used 
in Section 18 does not bear the meaning which 
has been assigned to it under Section 2 (9) of 
the Code of Civil Procedure; but it has been used 
in the sense of a sentence of the law pronounced 
by Court and not in the sense of the reasons 
which have led to that pronouncement. In such 
appeal it would he open to the Court of Appeal 
to consider all the points necessary to be in¬ 
vestigated lor the determination of the question 
of the correctness of the decree under appeal, 
and the consideration is not limited to any 
particular, question of fact or law. AIR 1916 Cal 
843; AIR 1949 East Punjab 342, Rel. on. 1060 
Raj LW 328: ILR (1960) 10 Raj 1259. 

-S. 18 (1) — Appeal from Appellate decree dis¬ 
missed for default — Application lor restoration 
of appeal rejected by single Judge — No appeal 
lies from order of single Judge rejecting applica¬ 
tion — Hold, on facts, that the order against 
which the appeal was presen led was clearly hit 
hy the provision in Section 18 (1) against such 
order. AIR 1942 Lah 95, Disting. 1960 Raj LW 
256: ILR (1900) 10 Raj 379. 

-S. 18 (1) — Appeal to division bench — Limi¬ 
tation — (Municipalities — Rajasthan Town 
Municipalities Act (16 of 1949), Section 19 (2)) - 
Elections. 

Section 18 (1) of the Rajasthan High Court 
Ordinance is a special provision which allows 
an appeal from the decision of a single Judge 
to the High Court. There is nothing in Sec¬ 
tion 19 of the Municipalities Act (23 of 1951) 
which can control that provision. Therefore, 
where an election appeal under Section 19 (2) of 
the Municipalities Act is heard by a single Judge 
of the High Court, an appeal will lie to the High 
Court under Section 18 (1) of the Rajasthan High 
Court Ordinance (15 of 1949). 

Rule 134 of the High Court Rules clearly ap¬ 
plies lo an appeal whether il be under Section 18 
(1) or Section 18 (2) of the High Court Ordinance 
and the period of limitation in either case is 60 
days. Section 19 (2) of the Municipalities Act 
has nothing to do with the limitation lor on 
appeal of this kind. 1959 Raj LW 515: ILR 
(1958) 8 Raj 704. . 

-S. 18 — Order in revisional jurisdiction by 

single Judge of High Court is not appealable. 
1956 Raj LW 158. 

-S. 18 — “Judgment” — Petition for liquida¬ 
tion of company by creditor — Decision stayed 
till decision of suit instituted by creditor on h * 
claim — Slav order is not a “judgment and no 
appeal lay under Ordinance - (}f lle ” 13) Pa £! 
(Cal) Clause 15) — (Companies Act (1913), 3d 
lion 202). AIR 1955 NUC (Raj) 1628(DB). 

-S. 18 (2) — Appeal under — Case certified 

as fit one by single Judge for Letters Patent Ap¬ 
peal - Respondent cannot question I'"* ss N i, C 
(Letters Patent (Cal) Clause 15). AIR 1956 NUU 

—S. 'fa V) U — Letters Patent Appeal — Leave 
should be granted only when single Ju< ^« 
opinion that his view of law requires conflnna 
lion by large tribunal or is under 
sion that Ids view might be - Swaumy 

when point in dispute is of * rca * P nrece dent — 
importance or when case may form precedent 

Principle is similar to that under Section109 g 
Civil P. C. (Letters Patent (Cal), Clause 
AIR 1955 NUC (Raj) 1628 (DB). 


RAJASTHAN HIGH COURT ORDINANCE (1949), S. 18 
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-S. 18 — Letters Patent Appeal — New Case 

— Question of abatement depending on facts can¬ 

not be decided. AIR 1955 NUC (RnJ) 1628 (DB). 
•-S. 18 (2) — Every mistake of law is not suffi¬ 

cient for certificate of Illness for appeal to Divi¬ 
sion Bench — Civil P. C. (1908), Section 109 (c). 
AIR 1949 Mad 741; AIR 1934 Pat 406; AIR 1932 
Bora 218, Ref. 1952 Raj L\V 133: ILR (1951) 1 
Raj 705. 

SECTION 28 

-S. 28 — Dismissal of appeal under Section 12 

(2), Jaipur Rent Control Order (1947) for defaull 
without perusing record — Order is without juris¬ 
diction and can be quashed by writ of certiorari 

— Constitution of India, Article 226. See Houses 
and Rents — Jaipur Rent Control Order, 1947. 
Section 12 (2). AIR 1952 Raj 130 (DB). 

7 ®* 28 — Assessment Officer of Jaipur Munici¬ 
pality depriving owners or occupiers of opportu¬ 
nity of filing objections relating to assessment list 
7 " He ac !$ without jurisdiction and contrary to 
Jaipur Municipal Act (1943) — Writ of prohibi¬ 
tion can be issued against him. See Constitution 
of India, Article 226. AIR 1951 Raj 139 (DB). 

SECTION 30 

■ S. 30 — “Subject to the provisions of any 
law for the time being In force” — (Guardians 
and Wards Act (1890), Sections 9 and 25) 

o ™ e w ° rds ,>**« ,0 . in f^cc" in 

iectran 30 only imply one restriction namely that 
if it is possible under any law for the time being 
in force to apply to any other Court in India for 
guardianship or custody of the minor, the juris 

ousted* °i,i ,he W- Co r under S ** ,ion 30 is 
ousted. All applications for guardianship or cus- 

ody of the minor which can be made to a Dis¬ 
trict Court under Section 9 or Section 25 of the 
Guardians and Wards Acl must be made to the 
^‘Court nnd the High Court would have no 
jurisdiction to entertain such an application. But 
where no District Court in India can entertain 
nn application under Section 9 or Section 25 the 

an W £midte 1< r $ m *!j e H i Rh Court to entertain such 
an applicahon under Section 30 if the minor is 

LW hl 228 C AIR l T«S« 1L n W 8 BaJ 29fl: 1958 Ra J 
(DB). A,R 1958 R “ J 221 (222) < P| B ) ( pr 7) 

SECTION 34 


SECTION 46 


Ordinance p of 1949), SMti^ 1 ^." 

« Xs Hb d d a r C %‘“the'tew 

HSifMwifai 

SECTION 40 

; *■ 40 — Constitution of India. Article _ 

gK 0, - R ""isfe Z h 

1939. held no longer in force _ 

fcSAS 

Section 49. AIR 1060 R a ° 37'0)8). I940) - 

tVol. 12.] Fn.D. 94. (8 Pages) 


;-S. 46 — Rajasthan High Court Rules are nol 

in violation of Article 329, Constitution — Rules 
arc mandatory — Election appeal filed without 
complying with rules — Appeal should be dis¬ 
missed. See Representation of the People Acl 
(1951), Sec lion 116 (2). AIR 1965 Raj 58 (DB). 

-Ss. 46, 18 — High C^url Roles under, R. 134 

— Rule is not ultra vires — AppeaJ from Single 
Judge lo Division Bench — Limitation Is govern¬ 
ed by Rule 134 and not by Article 156 of the 
Limitation Act — (Limitation Ac! (1908), Arti¬ 
cle 156) — (High Court Rules — Rajasthan High 
Court Rules, Rule 134). 

It is the Rule 134 of the High Court Rules, 
which will govern the limitation for an appeal 
from the decision of a single judge of the High 
Court to the Bench and the memorandum of ap¬ 
peal should be presented within 60 days. 

It was fully competent for the Court under Sec¬ 
tion 46 of the Rajasthan High Court Ordinance 
to enact Rule 134 providing a period of limitation 
lor presentation of such special appeals. Arti¬ 
cle 156 of the Limitation Act applies to those 
cases where appeals are preferred to the High 
Court from the decisions of the suboixlinate 
Courts. 

Observation to contrary in Civil Special Appeal 
No. 21 ol 1959, dated 15lh October, 1959 (Rai) 
Explained and Not foil. 1060 Raj LW 250: ILR 
(1960) 10 Raj 629. 

SECTION 49 

49 T Transfer of suit by High Court to 

uuirlct Judge for dUpossa! according to law _ 

This docs not give Jurisdiction to trial Court to 
whom the suit was transferred by District Judge 
It Is the duly of trial Court to consider whe- 
* u, ‘k maintainable In any Civil Court — 
Cull P. C. (1908), Section 15 . 

nf tfcV. W ’V[ nn i fcrrcd under Section 49 
oSo> R ? Ja tu ha " H, ? h Court Ordinance (No. 15 
of 1949) to the District Judge of Udaipur for dis- 

fr r « ha ' Co , urt> '* wns transferred to 

n 1 * ), . s, 1 n $* Jud « c ' s Court- it does not 

V. b 1 r U, fu' r, . al . ?°“ rl ce,s jurisdiction. It is 

under n °| f he r nn Courl ,0 consider whether 

was tiled h"' m ., forcc at ,he lime whcn ‘he suit 
was the suit was maintainable in any Civil 

Court. 1952 Raj LW 37: ILR (1951) 1 Raj 741. 

nn n 9, 40 ~ Existing P c "t |on s for leave to 

. nppea lf BR 2 ,nsl dwlslons of former 

“nd 4 ? RnT.aiK 0W A ,ar n . ITfc,ed hy Sections 49 
~ Rojas han Appeals and Petitions (DIs- 
cunllnuance) Ordinance (40 of 1 W 9 ). 1 

nJ, he .. RajaS ! han ,,iRh Courl Ordinance in the 
?o” liJve \o onncM ‘ ,0 “ Ch U , ,C c * is,iD * P«‘“ionJ 

as ft*® 1 * - or WiSTsg 

whirK pe t ndln * the fonner High Courts 

& h „s sss^ajs *™ 4 10B * 

u»m, 'r;;,r ^ ,r,t n >» 
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RAJASTHAN HIGHER JUDICIAL SERVICE RULES (1955), R. 1 


(40 of 1949) as amended by amending Ordinance 
(12 of 1950). 1950 Raj LW 60: AIR 1950 Raj 

37 (39) (Pt B) (Prs 7, 8) (DB). 

RAJASTHAN HIGH COURT RULES (1952) 

See under High Court Rules and Orders. 

RAJASTHAN HIGHER JUDICIAL SERVICE 
RULES (1955) 

RULE 1 

-R. 1 — Validity — Rules framed under Arti¬ 
cle 309. but in consultation with High Court undei 
Article 233 — Rules do not contravene Article 233 
— Constitution of India, Articles 233 and 309 

1965 Raj LW 14: ILR (1965) 15 Raj 390: AIR 

1966 Raj 26 (31, 32) (Pt A) (Prs 10, 11) (DB). 
[Reversed in AIR 1967 SC 1599.] 

RULE 4 

-R. 4 (c) — ‘Member of the service* — Offi¬ 
ciating appointments against substantive vacan 
cies cannot be considered as substantive ap¬ 
pointments so as to make appointees members ol 
the service. AIR 1958 SC 36 and AIR 1962 SC 
794, Foil. 1965 Raj LW 14: ILR (1965) 15 Raj 
390: AIR 1966 Raj 26 (34) (Pt F) (Pr 22) (DB). 

[Reversed on another point in AIR 1967 SC 
1599.] 

RULE 10 


The Court' can modify the list prepared by the 
Selection Committee. To say that consultation 
under the rules is consultation with the Selection 
Committee and not with the Court would not 
therefore be correct. There is thus no contraven¬ 
tion of Article 233. 1965 Raj LW 14: ILR (1965) 
15 Raj 390: AIR 1966 Raj 26 (32, 33) (Pt C) 
(Pr 15) (DB). 

[Reversed in AIR 1967 SC 1599.] 

RI LE 22 

-Rr. 22, 13, 23 — Constitution of India, Arti¬ 
cle 233 — Consultation under rules amounts to 
consultation with High Court — No contraven 
tion of Article 233. See Rajasthan Higher Judi¬ 
cial Service Rules (1955), Rule 13. AIR 1966 Raj 
26 (DB). 

[Reversed in AIR 1967 SC 1599.] 

RULE 23 j *1 

-Rr. 23, 13, 22 — Constitution of India, Art* 

cle 233 — Consultation under rules amounts to 
consultation with High Court — No contravention 
of Article 233. Sec Rajasthan Higher Judicial 
Service Rules (1955), Rule 13. AIR 1966 Raj 26 
(DB). 

[Reversed in AIR 1967 SC 1599.] 

RULE 24 


-R. 10 — Provision fixing proportion ol 

vacancies to be filled by direct recruitment and 
by promotion — There is no curtailment of power 
under Article 233 (2) of the Constitution but only 
its regulation. See Constituion ol India, Arti¬ 
cle 233 (2). 1965 Raj LW 14: ILR (1965) 15 

Raj 390: AIR 1966 Raj 26 (DB). 

[Reversed on another point in AIR 1967 SC 
1599.] 

-R. lo — Number of appointments 4o be made 

— Fixation of number and period of such ap. 
pointment — Scope. 

In fixing the number of vacancies all unfilled 
vacancies alter the last recruitment can be taken 
into account by the Governor. Though the 

period mentioned in the rule may be future period 
only though not exceeding three years. The 

Governor is not however bound to determine the 
period as provided in Rule 10. He may decide 
to make appointments to the existing vacancies 
only and may not have any list prepared in ad¬ 
vance for filling the vacancies occurring in future. 
Thus recruitment can be validly made for fdlinp 
up the existing vacancies only. 1965 Raj L>> 

ILR (1965) 15 Raj 390: AIR 1966 Raj 26 (34) 
(Pt H) (Pr 22) (DB). 

[Reversed on another point in AIR ldo/ 
1599.] 

RULE 13 

-Kr. 13, 22 and 23 - Constitution of India, 

Article 233 — Consultation under rules a “ oun * 5 
lo consultation with High Courl — No contra- 
vention of Article 233. 

Consultation with the High Court under Art. 
ole 233 means consultation with the fid1C 
and not with a Committee consisting of the 
Chief Justice and a few Judges. Under Rules 13 
and 22 of the Rajasthan Higher Judicial Se 
Rules the selection for the post of Distnct Judge, 
is made bv a Selection Committee consisting ol 

jn but % 

High Court which finally submits •hc '.st of su^- 
uhlc candidates to the Governor under Rule 23 


-R. 24 — Appointments to posts in service — 

Decision for appointments rests with Governor — 
Rut he has to act according to the list sent b) 
the High Court under Rule 23 —Article 233 o 
the Constitution not violated — Constitution ol 
India, Aride 233. 1965 Raj LW 14: ILR (1965 
15 Raj 390: AIR I960 Raj 26 (33) (Pt G) (Pr 17) 
(DB). 

[Reversed in AIR 1967 SC 1599.1 

RAJASTHAN INDIAN MEDICINE ACT (6 ol 
1953) 

SECTION 36 

-S. 36 (1) — Prosecution under Section 337, 

Penal Code, of medical practitioner rcB.s cred 
under Section 36 (2), Rajasthan Ind'an Medicme 
\cl, 1953. for performing surgery With grow 
negligence - Controversy whether certificate en¬ 
titled accused to practice surgery or medicine onl 
- Court should summon Registrar, Bonnd o 
Indian Medicine, Rajasthan, as a witness unde. 
Section 252 (2) Cr. P. C. See Cnm.nal P.^ 
(1898), Section 252 (2). 1964 (2) Cri LJ 

AIR 1964 Raj 242. t 

ACT (31 of 1959) 

SECTION 2 

•-S. 2 — Tribunal originally c°us111 “ted und« 

£iiS S3 ^«S,ub. : E o. * 

prevails Yn'^ojostton ^ Constitution of tag- 
frS^DS\e?^(.i7^J’amended In 1956), 
Section 7-A. . . 

I, is clear from the validating provisions com 
lained in Section 2 of the \ ah'jjjjg/jjrier Sec- 

!!’*„* ?jurists? issifti >«• be - 
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RAJASTHAN JAGIR DECT. & 

fore il was amended hv Art 36 of 1956. is to be 
deemed to have been duly constituted under Sec 
lion 7-A. and any reference made between the 
period of 10-3-1957 and 15 4-1959 (reference in 
this case was made on 18-12-1957) is to be deem 
cd to have been made as if the Tribunal were 
constituted under Section 7-A of the amended 
Act. The Validating Act is. because of Item 22 
of List 111 of the Seventh Schedule to the Consti¬ 
tution, within the competence of the Slate Legis 
lalure, and it was reserved for the consideration 
of the President and has received his assent. Il 
must by virtue of Art. 254 (2) prevail in the 
State of Rajasthan. AIR 1963 Raj 22. Affirmed. 
H. H. The Maharana Sahib Shri Bhagwal Singh 
Bahadur of Udaipur v. State of Rajasthan. (1964) 

5 SCR 1: (1963-64 ) 25 FJR 171: (1964) 1 Lab U 
33: (1964) 1 SCWR 238: AIR 1964 SC 4+4 (448) 
(PI B) (Pr 14). 

RAJASTHAN JAGIRDARS (ABOLITION OF 
POWERS) ORDINANCE (27 of 1M8) 

See under Tenancy Laws. 

RAJASTHAN JAGIRDARS’ DEBT REDUCTION 
ACT (9 of 1957) 

See under Dcbl Laws. 


PROCE. (VALI.) ACT (1055), S. 1 

than, which takes the place of the Government ol 
IL H. the Maharaja of Alwar referred to in R. 5 
of the Alwar Slate Jagir Rules, it must be held 
to be without jurisdiction; AIR 1955 Raj 203. 
Foil. Civ) Even if the Rajpramukh might have 
the authority according to the Alwar State Jagii 
Rules read with the Rajasthan Administration 
Oidinance, who could finally decide the question 
of succession of a Jagir in areas to which 
those Rules were applicable, the decision was 
clearly against Rule 4 of the Alwar State Jagii 
Rules. There must be a finding that a certain 
person was the legally adopted son before he 
could he held to be the rightful successor undei 
Rule 4 of the Alwar Stale Jagir Rules and any¬ 
thing short of that finding did not vest any right 
In the person claiming to succeed as the adopted 
son. 1957 Raj LW 620: ILR (1957) 7 Raj 670: 
AIR 1957 Raj 372 (374, 375) (Prs 13, 14) (DB). 

-S. 3 — Talwarbandi dues — Recovery — De. 

mand by State for recovery of such dues is legal 
— Levy held could not be struck down undei 
Article 265 of Constitution. See Constitution ol 
India, Article 265. AIR 1957 Raj 151 (DB). 

SECTION 4 


RAJASTHAN JAGIR DECISIONS AND PRO¬ 
CEEDINGS (VALIDATION) ACT (18 of 1955) 

SECTION 1 

®-S. 1 — Jaipur Mntmi Rules having no sta 

tutory force cannot be healed as existing jagir 
law. Sec Tenancy Laws — Rajasthan Land Re 
forms and Resumption of Jagirs Act (6 of 1952). 
Section 2 (d). AIR 1961 Raj 146 (FB). 

SECTION 3 

• 3 — After coming into force of ConstRu 

non Rajpramukh had no power to deride ques¬ 
tion of succession to jagirs — Rule 14 (2) ol 
Jaipur Matmi Rules (1945) became void after 
Constitution. See Constitution of India, Arti 
clc 154. AIR 1961 Raj 140 (FB). 

I 5' 3 p ° wer to recognise succession t 0 Jagirs 
In former Slate ol Alwar — Petition for re- 
cognition pending at the time of merger of 
Matsyai Union Into Rajasthan — Order by Raj 
pramukh In bis executive capacity recognising 
succession under Article 7 (3) of Covenant - If 
within Jurisdiction — (Alwar State Jagir Rules, 
4 ’ S and 29 (d)) - (Rajasthan Admlnlslra- 
Uon Ordinance (1 of 1040). See. 31 - (Covenant 
«. S, . ate of Rajaslban, Article 7 (3) ) — ~ 
slllutlon of India, Article 226). 


I » “MU I 

(Con. 


•i Hc l d, J'). l . hal 11,0 P rcvi °us decision of the Coun- 
'J* of , t ' l ‘ msl 5‘ rs of ,he Matsya State was a deci- 

r„« n rt 0 r f c he . G ° V o m ? c, . ,t of ,l,nl S,il,e - un <* ^ vir- 
Or,iinL SeC K° n 3 , °1 ,h . c Rajaslhan Administration 
J h( i h n11 lhe ,nws il1 force in the 
in f Ahvnr werc c °n‘inued to remain 

with hv thn e r r r eW pC1,,0 r n D r0 . uld on,v bc dealt 
R .In 90 M? government of Ru asthan State, vide 

Son rLu 1 ' Al r ar . Sl “ ,c Jll « ir R'dcs. The deci- 

of ^hn r»i n ° d ?K bl . be announc cd in the namr 
of the Rajpramukh, but would not be one taken 

deekfrm Ha ,|P r l f mukh in his discretion, (ii) The 
decision which was conveyed by the Revenue 

a nl G ° VC ,T n l ° f was nol b" 

Ar icfe 7 7^ n?'r b,U b> ‘. ,bc . Ra iP™kh unde. 

dicHon m Asft?!? 11I,,S was wi,h °ut juris 
cuon. (uij As the decision was taken bv the 

Rajpramukh in his executive capacity R would 

std not be validated by Act (18 of 1955) Tl a 

decision not being by the GovermSenJ of RaS 


- Ss. 4, 5 and 0 — Jurisdiction of Jngir Com 
inissioiuT — Cases after resumption of Jagii 
must be taken to Jagir Commissioner if they re¬ 
late to title, right, interest in any jagir other than 
cases of succession or resumption of jagirs under 
laws of covenanting States. See Tenancy Laws 
—- Rajasthan Land Reforms and Resumption ol 
Jagirs Act (6 of 1952), Section 37 (as amended 
by Act 17 of 1955). AIR 1958 Raj 12 (DB). 

SECTION 37 

^ — After coming inlo force of Con 
stitution, Rajpramukh had no power to decide 
question of succession to Jagirs — Rules 14 (2) of 
Jaipur Mntmi Rules (1945) became void after 
Constitution. Sec Constitution of India. Arti 
clc 154. AIR 1961 Raj 140 (FB). 

RAJASTHAN JAGIR DECISIONS AND PRO- 
SX?P INGS (VALIDATION) ORDINANCE (6 ol 

1955) 

SECTION 3 
-S. 3 — Effect of. 

By virtue of Section 3 of the Ordinance, the 
\anous Rrades of revenue Courts or officers 01 

““ .! ,JP u an, i ,kh m V sl l,p deemed to have been 
created lhe forum for decision of rases relating 
to recognition of succession to jagirs in cases 
f !¥ '«'VS ol the covenanting States* 
c have further been validated 

° and Prevented from being 

questioned in Civil Courts, as they could hnvo 

J 1 *?” questioned in view of the decision in AIR 
1955 Raj ,35 (FB) ILR ( 1955 j ^'°S a n 

AIR 1955 Raj 203 (207) (Pf G) (Pr 13) (DB)" ' 
s. 3 — Applicability, 

Succession is certainly one of the most ini- 

ilenwLrS'Tn rc,a ! ln R «° f ioRirdars, and under 
1 ,V r A PP ei,dlx B the notification issu- 
nrevinn h ® Go , VCrnmClU ° f Mewar on 0-12-1040 

Suired in^hu ' 011 ° f ,?*“ 1,iRhnoss would be re. 
?“' red ‘ n .. lhis , connection. Therefore, proceedings 

as jaSar n of Jilof 08 "^ °"V f ,he disputanU 

SSn. 
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as they arose under a law of the covenanting 
State. ILR (1955) 5 Raj 995: AIR 1955 Raj 203 
(206) (Pt F) (Pr 12) (DB). 

-S. 3 — Nature of forum. 

Nature of the forum (i.e., the Rajpramukh) 
which has been created, and whose decisions 
given from 26-1-1950, have been validated by 
Section 3, cannot be an executive authority, for 
the Rajpramukh’s executive authority is to bo 
exercised in accordance with Article 154. As 
such the Rajpramukh can only be treated as a 
quasi-judicial tribunal which has been specifical¬ 
ly created by Section 3 and whose decisions as 
such tribunal have been validated. ILR (1955) 
5 Raj 995: AIR 1955 Raj 203 (207) (Pt H) (Pr 14) 
(DB). 

-Ss. 3, 4 (d) — Rajpramukh exercising quasi¬ 
judicial function under Section 3 of Ordinance 3 
of 1955 — Minimum requirement is that he 
must give hearing to parties before it — If any 
evidence has to be taken it should be taken by 
authority designated by Rajpramukh — Hearing 
by Minister is not same thing as hearing by Raj¬ 
pramukh — AIR 1948 Bom 48, Diss. from. See 
Constitution of India, Article 226. AIR 1955 Raj 
203 (DB). 

SECTION 4 

-Ss. 4 (d), 3 — Rajpramukh exercising quasi- 

judicial function under Section 3 of Ordinance 3 
of 1955 — Minimum requirement is that he rausl 
give hearing to parties before it — If any evi¬ 
dence has to be taken it should be taken by auth¬ 
ority designated by Rajpramukh — Hearing by 
Minister is not same thing as hearing by Rajpra¬ 
mukh. See Constitution of India, Article 226. 
AIR 1055 Raj 203 (DB). 

RAJASTHAN JAIL MANUAL (1952) 


very necessary, so that those persons, who are 
interested in the land which is sought to be ac¬ 
quired, may be able to file their objections undei 
Section 5-A. It is also necessary to enable the 
employees of the Government to enter upon the 
land, make necessary survey and find out if it is 
suitable for the purpose for which it is sought 
to be acquired. It is only after such a public 
notice is issued that it becomes lawful for the 
officers to proceed under Section 4 (2). In the 
absence of such a notice, they are likely to find 
themselves in difficult situation if their entry on 
the land is resisted by persons who are owners 
or occupiers of the land. In a case where per¬ 
sons interested in the land come to know of the 
notification and they file their objections within 
time and the objections are decided by the Gov¬ 
ernment under Section 5-A, absence of a public 
notice may not be considered a fatal defect foi 
vitiating further proceedings, but the same view 
cannot be taken in a case where persons interest¬ 
ed in the land are unable to file their objections 
under Section 5-A on account of the absence of 
a public notice. 1964 Raj LW 346: ILR (1964) 
14 Raj 748: AIR 1964 Raj 270 (273) (Pt A) (Pr 14) 
(DB). 

-Ss. 4, 5-A, 6 — Non-compliance with provi¬ 
sions of Sections 4 (1) and 5-A — Declaration 
under Section 6 is invalid — AIR 1952 All 752. 
Rel. on. 1964 Raj LW 346: ILR (1964) 14 Raj 
748: AIR 1964 Raj 270 (273) (Pt B) (Pr 16) 
(DB). 

SECTION 6 -A 

-Ss. 5-A, 4, 6 — Non-compliance with provi- 

visions of Sections 4 (1) and 5-A — Declaration 
under Section 6 is invalid. See Rajasthan Land 
Acquisition Act (24 of 1953), Section 4. AIR 1964 

Raj 270 (DB). 

SECTION 6 


CHAPTER 3 

-Chap. 3 — Imprisonment for life — Sen¬ 
tence is to be calculated as equivalent to 25 years. 
See Penal Code (1860). Section 57. 1959 Crl LJ 
1365: AIR 1959 Raj 273 (DB). 

CHAPTER 3, PARAGRAPH 1 

-Chap. 3, Para. 1 — Classification of pri- 

soners — Government alone can do — Trial 
Courts are not authorised to do it — Right of 
prisoner to move High Court for direction. See 
Criminal P. C. (1898), Section 401. ILR (1969) 
9 Raj 1212. 

RAJASTHAN LAND ACQUISITION ACT (24 of 
1953) 

SECTION 3 

-S. 3 (e) — Company — Essence of 

Mutual agreement or contract is essence of com¬ 
position of company — Khadi Gram Udyog Board 
in Rajasthan is not ‘company’ within Section 3 
(e). See Land Acquisition Act (1894), Section 3 
(e). ILR (1961) II Raj 480. 

SECTION 4 

_S. 4 (1) — Public notice of notification — Ab¬ 
sence of — Effect. 

The language of Section 4 (1) shows that i* 
casts a duty on the Collector to cause public 
notice of substance of the Government Notiflca. 
tion to be given at convenient places in tne 
locality where the land, which is sought to be ac¬ 
quired, is situated. Issue of the public notice is 


-Ss. 6 , 6 -A, 4 — Non-compliance with provi 

sions of Sections 4 (1) and 5-A — Declaration 
under Section 6 is invalid. See Rajasthan Land 
Acquisition Act (24 of 1953), Section 4. AIH 

1964 Raj 270 (DB). 

-Ss. 6 , 17, 9 — Notification under Section 17 

not followed by notification under Section 6 
Further proceedings under Section 9 are > nvfll |d 
See Rajasthan Land Acquisition Act (24 of 1953), 
Section 17. AIR 1964 Raj 270 (DB). 

-S. 6 — Arable Land — Direction under Sec 

lion 17 (4) — Effect is to dispense with proceed¬ 
ings under Sections 5 and 5-A before making 
declaration under Section 6 -A Sec Rajasthan 
Land Acquisition Act (24 of 1953), Section 17 (4) 
AIR 1956 NUC (Raj) 4073 (DB). 

SECTION 9 

-Ss. 9, 17, 0 — Notification under Section 17 

not followed by notification under Section 6 ~ 
Further proceedings under Section 9 are u> v “»id 
See Rajasthan Land Acquisition Act (24 of 1953), 
Sec. 17. AIR 1964 Raj 270 (DB). 

-S. 9 - Arable Land - Direction under Sec- 

AIR 1956 NUC (Raj) 4673 (DB). 

SECTION 12 

_s 12 — Collector making award under — He 

is not agent of State but judicialauhordy. S 
Raiasthan Land Acquisition Act (24 of lvooi, 
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lion 18. 1965 Raj LW 496: ILR (1966) 16 Raj 
1192: AIR 1966 Raj 118 (DB). 

*-S. 12 (2) — Application for reference made 

beyond six weeks from date of award — Plea that 
applicant was not present when award was made 
— Plea not raised before Land Acquisition Offi¬ 
cer or before District Judge — Held, circum¬ 
stances indicated that applicant was present and 
affidavit filed by him that he was not present 
was not of much value. See Rajasthan Land Ac¬ 
quisition Act (24 of 1953), Section 18 (2), Pro¬ 
viso (a). 1966 Raj LW 495: ILR (1965) 15 Raj 
1192: AIR 1966 Raj 118 (DB). 

SECTION 17 

- S. 17 — Urgency — It cannot be said that 

the words in Hindi could never 

have been used in the sense of urgency. 1964 Raj 
LW 346: ILR (1964) 14 Raj 748: AIR 1964 Raj 
270 (274) (PI C) (Pr 20) (DB). 

- Ss. 17, 6, 9 — Notification under Section 17 

not followed by notification under Section 6 — 
Further proceedings under Section 9 are invalid. 
1964 Raj LW 346: ILR (1964) 14 Raj 748: AIR 
1964 Raj 270 (274) (Pt D) (Pr 20) (DB). 

-S. 17 — Question regarding urgency — Nol 

open for Judicial review — Power of High Court 
under Constitution of India, Article 226. 

A question whether an urgency exists or not is 
a matter for the determination of the Govern, 
ment and it is not a matter for judicial review 
AIR 1954 Mad 481 and AIR 1955 Andhra 184 and 
AIR 1961 Madh Pra 140, Rel. on. The Land Ac- 
quisition Act enable the Government to ac¬ 
quire their property if it is needed for purposes 
mentioned therein, but it is extremely necessary 
that the provisions of this Act should be strict¬ 
ly followed. The question of urgency may not 
be justiciable, but the powers must be used onl$ 
when there is urgency and they should not be 
used just to cover up the deficiencies, if any, 
left out by officers concerned under Section 4 ( 1 ) 
or Section 5-A. 1964 Raj LW 346: ILR (1964) 
14 Raj 748: AIR 1964 Raj 270 (274) (Pt E) 
(Pra 20, 21) (DB). 1 1 

! s * 17 U) — “Waste or arable land” — Land 
in town area intended for building site, can 
come under either waste or arable land. See 

ffl) A iT£ 5 V cl (1894)| SecHon 17 ,!) * ELR 

I 17 (1) — Waste or arable land — Mean* 
mg of, stated — Grass farm is waste land — 
(Words and Phrases). AIR 1955 NUC (Raj) 4673 
|DB). 

i Arablc ,and ~ Direction 
U °J? 17 (4) , EITcct is 10 dispense 
with proceedings under Sections 5 and 5-A be- 

la NUC , “fR. d jr'S l0 { DB)“ d " SeCli0 '' 6 - A,B 

S. 17 (1) — Intention of Legislature — Emer- 
gency powers only are to be used in connection 
with open land. AIR 1965 NUC (Raj) 4673 (DB). 

SECTION 18 

— Reference under Section 18 rejected 
as time-barred — No appeal lies — R^vUtn* 

ILR (1966) 16 Raj 1192: AIR 1966 Raj H8. 

sS?g„. a ^ . n , nd * r S€eHon ‘2 is not SSit o? 
Stale but Judicial authority — Collector anthnri. 
* t. make „ Dl) ?,, , p C p °K« “"“ft 


In limitation — District Jadge can go Into goes' 
lion whether reference Is valid or not. 

There is a conflict of judicial opinion on the 
question as to whether it is open to the District 
Judge to go into the question as to whether the 
reference made under Section 18 (1) of Land Ac¬ 
quisition Acl, 1894, by the Collector is valid or 
not. The Allahabad view is that the Districl 
Judge cannot go into the question of the invali¬ 
dity of the reference while the Bombay view is 
just to the contrary. The question as to which 
view is preferable came up for consideration be¬ 
fore a Division Bench of the Rajasthan High 
Court in AIR 1957 Raj 44 and it followed the 
Bombay view. In any case so far as the Rajas¬ 
than Land Acquisition Act is concerned, there is 
slight difference between its provisions and those 
of the Indian Land Acquisition Act. Under the 
Rajasthan Act a Government Department on 
whose behalf acquisition is being made can also 
apply for reference under Section 18 (1) and 
under Section 18 (3) a revision lies to the High 
Court under Section 115, C. P. C. against any 
order made by the Collector on an application 
for reference. That shows that the Collector 
making an award under Section 12 is not regard¬ 
ed as an agent of the State as has been held to 
be the case under the Indian Land Ac¬ 
quisition Act, but is regarded as a judicial auth. 
ority. Further, even if the Collector is regarded 
as an agent of the State, he is a public agent and 
the scope of his authority is defined b\* the pro. 
visions of the Land Acquisition Act and an acl 
of the Collector cannot be regarded to be on be 
half of the State if he exceeds the authority given 
to him. The Collector can only make a reference 
if the application for making it is filed 
within the limitalion prescribed under Section 18 
( 2 ). It is true that there is no express provi¬ 
sion prohibiting him from making a reference 
on an application made beyond the period ol 
limitation, but the Act confers on him authority 
to make a reference only if the application is 
made within the time so prescribed. Therefore, 
so far as the Rajasthan Land Acquisition Act is 
concerned, the Bombay view is preferable and il 
must be held that the District Judge has juris¬ 
diction to go into the question as to whether 
the reference made by the Collector is valid oi 

«i£! 5 T. RaJ LW 495: ILR w Raj H92: 

AIR 1966 Raj 118 (120) (Pt B) (Prs 6, 7, 8). 

I S ‘ No est °PP el on a question o! 

| 8 W He !“> State was not estopped from ure- 

mg before District Judge that reference under Sec 
r.nco (1) ’ Ra J ns,h °n Land Acquisition Act, 24 
c 3 .\ was , made on time-barred application 

^ 1872 L Section 115. 1966 Raj 
118 495: 1LR 15 Ra J 1102: 1066 Raj 

- jS. 18 (2), Proviso (a) and Section 12 f2I — 
Application for reference made beyond six weeks 
from date of award - Plea that applied was 
™. 1 wben award was made — Plea not 

» be /°J e Land Ac( J uisili °n Officer or beFore 

fha "ol r Udfi ? - Held ’ cicumstances indicated 

Wm that * P [ eSCn ‘ and affidavi ‘ flled 

nim that he was not present was not nf murk 

RaJ U LW 4 E 06 d ILR ^ S f clion 114 ^ 

B.i tu is air ,sm 

ssc ss-asaa i 
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(2) 1965 Raj LW 495: ILR (1965) 15 Raj 1192: 

AIR I960 Raj 118. 

Ss. 18 (1) and 18 (3) — Reference to Court 
made by Collector on time-barred application — 
Court competent to go into question whether re¬ 
ference is valid or not — Objection that applica¬ 
tion was time-barred can be raised at that time 
— Failure to file revision-application under Sec¬ 
tion 18 (3), against Collector’s order making re¬ 
ference does not make the order final. 1965 Ral 
LW 495: ILR (1965) 15 Raj 1192: AIR 1966 Raj 
118 (121, 122) (PI F) (Pr 15). 

--S. 18 (1) — Scope — Person claiming 

interest in land but whose claim not recognised 
by Collector — Section covers case of such per¬ 
son. 1962 Raj LW 128. 

SECTION 30 

-Ss. 30 and 54 — Appeal relating to apportion¬ 
ment of compensation under — Court-fee — 
Sch. II, Article 17 (iii) of Court-fees Act held 
applicable and not Section 8 thereof. See Court- 
fees Act (1870), Section 8. AIR 1957 Raj 275 

<DB). 

SECTION 54 


See Tenancy Laws — Rajasthan Tenancy Act 
of 1955). Section 293. 1963 Raj LW 186 


SECTION 35 


~ Y'. ““ of profit under Government — 

Patel in state of Rajasthan holds office of profit. 
See Constitution of India. Article 191. ILR (1059) 
9 Raj 389. 9 

SECTION 83 


-S. 83 — Deputy Secretary putting words “By 

Order” before signing order — Order is of Goy. 
eminent and not of Deputy Secretary as such. 

Where at the end of the order the Deputy 
Secretary has put the words “Bv Order” before 
signing the order, the order is ex facie an ordei 
o! the Government passed by the Government in 
exercise of their revisional jurisdiction under Sec 
lion 83 and not that of the Deputy Secretary as 
such. ILR (1965) 15 Raj 880 (DB). 

SECTION 84 


-S. 84 — Revisional powers of Board o! 

Revenue — Ex*eDt of. 


-Ss. 54 and 18 — Only award by Court is ap¬ 
pealable — Reference under Section 18, rejected 
as time-bailed — No appeal lies — Revision is 
enlertainable. AIR 1918 Cal 445 (2) and AIR 
1914 Lab 394 and AIR 1927 Lah 858 (2), Rel. on. 

1965 Raj LW 495: ILR (1965) 15 Raj 1192: AIR 

1966 Raj 118 (120) (Pi A) (Pr 0). 

-S. 54 — Court-fees Act (1870), Section 8 and 

Schedule 2. Article 17, Clause (iii) — Court-fee in 
appeal relating to apportionment of compensa¬ 
tion under Land Acquisition Act — Schedule II. 
Article 17. Clause (iii) of Court-fees Act held ap¬ 
plicable and not Section 8 thereof. See Court-fees 
Act (1870), Section 8. AIR 1057 Raj 275 (DB). 

RAJASTHAN LAND REFORMS AND RESUMP- 
TION OF JAGIRS ACT (6 of 1952) 

See under Tenancy Laws. 


Section 84 confers very wide powers on the 
Board of Revenue to call for the record of any 
case of a judicial nature or connected with Settle¬ 
ment proceedings and pass any order that it con¬ 
sidered appropriate. The only limitation is that 
this power can he exercised only where no appeal 
lies to the Board. An order by the Additional 
Collector entertaining the appeal and condoning 
the delay fall under Section 77 (a) of the Act 
and no appeal lies against any such order. That 
being so, it is open to the Board to exercise its 
jurisdiction under Section 84 of the Act and in 
revising the order make any order that it thinks 
fit. The Board is not in any manner hampered 
by the fact that an appeal may in due course lie 
either to the Settlement Commissioner or to some 
other authority subordinate to the Board. 1961 
Raj LW 250: ILR (1961) 11 Raj 131. 

SECTION 91 


RAJASTHAN LAND REFORMS AND RESUMP¬ 
TION OF JAGIRS RULES (1954) 

See under Tenancy Laws. 

RAJASTHAN LAND REFORMS AND RESUMP¬ 
TION OF JAGIRS RULES (1957) 

See under Tenancy Laws. 

RAJASTHAN LAND REVENUE ACT (15 of 1956) 

PREAMBLE 

-Prc. — Suit for declaration that decree of 

revenue Court was void against plaintifT — No 
provision in Rajasthan Tenancy Act or Rajasthan 
Land Revenue Act for bringing such suit — Held* 
suit could be tried by Civil Court. See Civil 
P. C. (1908), Section 9. 1903 Raj LW 516. 

SECTION 9 

-s. 0 — Powers of Superintendence of 

Revenue Board under — Cannot be exercised 
where appeal lies to the Board. See Tenancy 
Laws — Rajasthan Tenancy Act (1955), Sec 
lion 224. ILR (1901) II Raj 708- 

SECTION 21 

-Ss. 21 (a) anil 125 (3) — Mutation proceed- 

ings — Nature of proceedings not contemplated 
— No question of proprietary rights is involved. 


-S. 91 — Person granted tenancy rights by 

order of Bharatpur Government for term — Term 
expiring after Rajasthan Tenancy Act came into 
force — Ejectment as trespasser — Permissibly 

lily. See Tenancy Laws — *®J* sl JSSL B J? a S2 
Act (3 of 1955), Section la. ILR (19o8) 8 Raj 

825 

SECTION 114 

-Ss. 114, 132 and 140 — Scope — Record of 

rights — Entries in Khasra Girdawan — The) 
arc to he presumed to be true until there! is 
proof to contrary. See Evidence Act (1872), 5>ec 
lion 35. 1959 Raj LW 381. 

SECTION 125 

-S. 126 (3) — Mutation proceedings — Nature 

of proceedings - No question of P r0 P r ' pl £ 
right is involved. Sec Tenancy Laws — « a g!. 
than Tenancy Act (3 of 1955), S. 293. 1963 Raj 

LW 186. 

SECTION 184 

^edurc AMfcaHoiTAuthorities or 
by Civil suM. 

‘under Section 184 and the subseqUcntsecUon 
of the Rajasthan Land Revenue Act, the p 
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inf’s for partition of Ihc estates have to he initial¬ 
ed by means of an application to the Collector. 
Of course under Section 193, the Collector can 
direct any parly to institute a suit if the case 
involves a question of proprietary title, which has 
not been already determined by a Court of com¬ 
petent jurisdiction. The right to file such a suit 
accrues only when the Collector issues a direc¬ 
tion requiring a party to file a civil suit. 1960 
Raj L\V 158: ILR (1960) 10 Raj 833. 

SECTION 193 

-S. 193 — Partition of estate — Proceedings 

thereof has to he initiated by means of applica¬ 
tion to Collector — Right to file suit accrues on 
Collector issuing direction to that effect. See 
Rajasthan Land Revenue Act (19561, Section 184. 
1960 KaJ L\Y 158: ILR (1960) 10 Raj 833. 

SECTION 230 

-S. 230 — Prosecution under — Warrant 

under — Endorsement — Extension — Procedure 
— Attachment of cows of B by Revenue 
Inspector, void — Assault on Revenue Inspector 
by sons of B — Latter, has not committed any 
offence. See Penal Code (1860), Section 392. 
1904 Raj LW 017: ILR (1965) 15 Raj 166. 


to have remained in force in Ajmer City, till 
Sections 3 and 4 of the (ianibliiig.'Ordinance 1949 
were made applicable therelo/J in spite of the 
provisions ol Section 7 ol Uie Extension Act 
(195;). 

Held, that Section 7 of the Extension Act re¬ 
pealed in tolo all laws in force in Ajmer area, 
as were corresponding to Rajasthan Laws and, 
therefore, ns Rajasthan Public Gambling Ordi¬ 
nance (1949) embodied the laws on the subject 
ol public gambling, Ajmer Public Gambling Act 
(1953) must he deemed hi have been repealed iu 
toto by the Ordinance, in spite of the fact that 
some of the sections of the Ordinance were not 
brought in force in some parts of the former 
Ajmer State area; 

As the Ajnier Gambling Act applied to whole 
of that former state, no separate notification for 
applying it to Ajnier city was necessary there¬ 
under; hut if one such were there it would have 
been saved under Section 7 (2) of the Extension 
Act. In the absence of such notification Ajmer 
Gambling Act must be deemed to have been re¬ 
pealed on all matters covered bv the Rajasthan 
Public Gambling Ordinance (1949! and there is 
no room for holding that part of that law alone 
was repealed and part remained in force. 1962 
Raj LW 208: ILR (1961) 11 Raj 779. 


RAJASTHAN LAND REVENUE (ALLOTMENT 
OF LAND FOR AGRICULTURAL PURPOSES) 
RULES (1957) 

RULE 15 

-R. 15 — Matter relating to allotment of land 

for agricultural purposes — No appeal filed with¬ 
in prescribed period — Government Is competent 
lo call for record nud pass orders thereon. 

Even if no appeal is filed under Rule 15 by 
any parly within Ihc prescribed period against 
he order of allotment, this will not affect the 
jurisdiction of the Government to deal with the 
matter. The matter relating to allotment of land 
lor agricultural purposes is nothing but a non- 
judicial proceeding and as the same is not con¬ 
nected with settlement, the Stale Government will 
be competent to call for the record of such pro¬ 
ceedings and pass in relation thereto such orders 
as il thought fit. ILR (1965) 15 Raj 880 (DB). 

«VASTHAN LAWS (EXTENSION) ACT (27 of 

SECTION 7 

7 |fti(» R « J p nS,h , n / , i p " b, .‘? Gambll “e Ordinance 
85 I ? 1 :. 8 ' 3/4 - Ajmer Public Gambling 
Act (10o3), Sections 3, 4 — Oflcncc under Scr- 

Ordlnan^ ° f , Ra J aslhnn Gambling Ordinance — 

55S£rs.:ij w .“ , * w •• ai “" - «• 

whirh i' CCUS0<1 ' who were residents of Aimer City 
November ” 1950 ° wptp Slala only in 

Ihaf’wSn t h"** ra,e nct P ,iUe d them on the view 
comini ed |? ”n C,,CeS wcr « olle K*d '« have been 
Uons i l of u ' C r^n SCd ' „»">**««« in Se“ 
extended lo Aimer Cih^ ° rdmnnce "ere not 
under Section 1 (2) ol thl £* c l ? ssar - v notification 
it could no? be sail lha th? tT° C , ftnd henc0 

SistPSs 


LIM| TATION ACT (ADAPTATION) 
ORDINANCE (6 of 1950) 

SECTION 1 

* — Retrospective operation. 

The Rajasthan Ordinance No. VI of 19.0 which 
,s ! a ' v of Procedure came into operation im¬ 
mediately on its promulgation and there was no 
.nterregnum within which litigants could avail 

In ml S "ni 'f r re ,". lldics ,hc ol( l low. 

lln tins case Dholpur Limitation Act. 1942}. The 

S'™ could not have defeated pre-existing 

Uppl,e<l . re,r °spcclively. and those rights 

lau J R h i r.. COn W 10 bc « overue ‘l by Hie old 
law. but the Ordinance contains saving provi- 

tu« H 0d o- !,S n t l‘ ercr#r0 . retrospective effect. P AIR 
lJa.i Ra| 9/. Ret. on. ILR (1060) 10 RnJ 913. 

SECTION 3 

^~iir S |'o 9 n» 0, V.r. B ! k “ nCr S,n,e Limitation Act 
If., 0 * Article 18o — Decree bv former 

Bikaner High Court — Execution — Repeal of 
Bikaner Act — Llmllallon applicable — Coming 

Eire e| 0,Ce ni u a u B . S,a,cs (Laws) Act, 1051 — 
Etleel - Llmlla<lou Act (1908), Articles 182, 183. 

„„!‘ iki “'fi r n | S *| ,lc Liniilalion Act was repealed bv 
tin Rujnsthtnn I.mulnlion Ac! (Adaptation) 

bro mid C !n. nnd r ,hc b "t n Limitation Ac! was 
brought into force m the whole of Rajasthan 

came Cl InVo ^f 1 ” ‘ h ° ?. M,C wWch Ule Ordinance 
, 1 " .«*» «r th?T, iU npp *‘*abilily Arti- 

. «’* the Indian Act was omitted Tlieio- 

Uticl"'^^''^ °lhc 1 R L l “ U,C Bik,,l,cr Act. 

ern 1 r Bikaner Act continued to gov¬ 

ern an application for ihc enforcement of « 
dcirce passed by the former Bikaner High Court 
•md was not governed bv Article 182 ol the 

mod?nrnr Cl Y hic *k W o S 1,ro,1 « h * into force with 
S of p! i»rV y B S| Orsfinnn'e. After the enact- 
i too ° States (Laws) Act, 1951 A r »: 

clc 183, would apply iu an application for 

fSr&z r "szssrv 
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SECTION 9 


•-Ss. 9, 3$ l 1 — Bikaner Stale Limitation Act 

(2 of 1920), Article 165 — Decree by former 
Bikaner High Court — Execution — Repeal of 
Bikaner Act — Limitation applicable — Coming 
into force of Part B States (Laws) Act. 1951 — 
Article 183 of Limitation Act (1908), held applic¬ 
able. See Rajasthan Limitation Act (Adaptation) 
Ordinance (6 of 1950), Section 3. AIR 1962 Raj 
43 (FB). 

- S. 9 (a) — “Suit” — Meaning of — The 

word suit does not include an application for 
execution. ILR (1900) 10 Raj 913. 

-S. 9 — Construction and scope — Changes in 

period of limitation — Retrospective efTect — Sav¬ 
ing clauses in subsequent repealing Acts — Inter¬ 
pretation — Acknowledgment under prior law — 
Expression “period prescribed” means period pre¬ 
scribed not only by Articles but also by section 
in Act. See Limitation Act (1908) (as applied to 
Rajasthan by Part B States Laws Act, 1951), Sec¬ 
tion 19. AIR 1958 Raj 318 (DB). 

- S. 9 — Scope of — Suit for money lent — 

Provision in Article 57 of Bharatpur Limitation 
Act prevails over Article 57 of Indian Limitation 
Act. See Limitation Act (1908), Section 29. AIR 

1958 Raj 260. 

-S. 9 — Applicability. 

In order to apply Section 9, it becomes neces¬ 
sary to determine two points. The first question 
to be considered is wether the period of limita¬ 
tion prescribed by the Ordinance is shorter than 
the period of limitation prescribed by the previous 
law of limitation. And the next question for 
determination is which of the two periods expires 
first. ILR (1955) 5 Raj 939: 1955 Raj LW 413: 
AIR 1956 Raj 6 (7) (Pt A) (Pr 8) (DB). 

-S. 9 — Suit to recover debt — Period of limi¬ 
tation is to be calculated according to Vikrami 
year and not Gregorian Calendar. See Limita¬ 
tion Act (1908), Section 25. AIR 1956 Raj 6 (DB). 


®-S. 9 — Cause of action arising on 15-12- 

1947 — Suit instituted on 23-1-1952 — Not barred. 
See Marwar Limitation Act (1945). Article 64 
AIR 1955 Raj 97 (FB). 

SECTION 11 

•-Ss. 11, 3, 9 — Bikaner State Limitation Act 

(2 of 1920), Article 165 — Decree by former 
Bikaner High Court — Execution — Repeal of 
Bikaner Act — Limitation applicable — Coming 
into force of Part B States (Laws) Act, 1951 — 
Article 183 of Limitation Act (1908) held applic¬ 
able. See Rajasthan Limitation Act (Adaptation) 
Ordinance (6 of 1950), Section 3. AIR 1962 Raj 
43 (FB). 

-S. 11 — Scope. 

Section 11 should be construed generally so as 
to provide for all types of applications for execut¬ 
ing decrees passed before the promulgation of the 
Ordinance. While determining the period of limi¬ 
tation for such applications, it is desirable and 
necessary* to invoke and adapt the principle of 
Section 9 (a) and to extend it to such cases. The 
applications for execution of which the Ordinance 
read with the Indian Limitation Act prescribed 
a shorter period can be filed within the period of 
2 years next after the promulgation of the 
Ordinances or within the period prescribed for 
such applications by the old law whichever period 
expires first. ILR (1960) 10 Raj 913. 

-S. 11 — Section 11 cannot be held to be in¬ 
valid on grounds of any excessive delegation of 
power or on account of abrogation of any essen¬ 
tial legislative function by the legislature. ILR 

(1960) 10 Raj 913. 

RAJASTHAN LIMITATION ORDINANCE (33 of 
1948) 

SECTION 5 

-S. 6 — Applicability — Suit filed within 

period of limitation as reduced by Ordinance — 
Proviso to Section 5 held not applicable and 
regarded as within time. See Limitation Act 
(1908), Pre. and Article 49. AIR 1955 NUC (Raj) 
1634 (DB). 
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A. I. R. Commentaries^li^dlcially Appreciated 


"I will ^ R- ^ 948 ^ a ! na 4 f° (4 SJ/? r * 9) K 35 ^61] (D.B.)—Per Meredith J.- 
I will make two quotations from Chiteley and Annaji Eao'^ annotated edition of the 

in mv P ^i Ure n C0de ;i 4 h Edn - VoI - m . because those learned commentators have, 
m my opinion, correctly summed up the position in language which c annot be bettered.” 

CONSTITUTION OF INDIA. T 

. I 9 , 61 , ! P n" M^. (P , r - U) |AJ - R ‘ V 48 C H~IVr«waI^V C. —"What ig 

prohibited (in Art. 28 (1)) 13 begar and other similar forma of forcld labour. The 
A. I. R. Commentaries on the Constitution of India at page 685 definle ‘be^ar’ as a 
system under which persons are pressed to carry burdens for individuals or public or to 
perform other forma of menial service under compulsion”. \ 

JaediJsfh 1 AU 'm 1 ( ? 4 ? (Pr - 33) [( * } A IR * V 4 3 C 126] (DB ).-D^sai J .-"Shri 
Jagaish Saha! could not cite any authority in support of his contention that the -'-ht 

h«! Jl? 0 CoQrt , t ?. dra Y, “Averse inference is equal to compelling the aocuseTV 

WQ °° tiCe thftt in hi3 CoZentery on Const! 

<S)\nd ThL ’of S S42 Cr‘. c ”°‘ 868 “ y “ niiict «“ Provtei™ of Art 20 

I 1 * Pr ' 34 ^ K®) AIR - V 43 C 1] (F.B .)—Kilam J —“The 

oSS?S S e to ,hs lMra ° a ^ • ” 

CIVIL PROCEDURE CODE, 1908. 

the Hig^Cou^UuUn & Cifit? C fK?* the . revi3i ? nal i urisdiction of 
collected in Edn. 4 of Chitalev k R«n-! rw numbec of cases have been 

serve to show that the High Courts have nnf° ? Procednre ( Vo1 - D only 
jurisdiction conferred by this bmSJS?- ^ °‘ alwayS a PP r6ciated the limits of the 

■'lb.™ tahS <»*■ S5 « (DB) - Sajjad Ahmad J ~.— 

section to decreos in appeals inder th/Clte™ P? °J , the a PP IicabiI >'ty of this 

Punjab Madhya Pradesh an? SL r * hav heM tSat S* ^ ° f B ° mba ^ 
Court of Patna took a contrary view («?« <%;♦.? t . ha ^ the 860 10n applies. The High 

Civil P. C.-headnote 1 , at pa?e 1507 VoT^S ^ ° n ^i 1 , 4 of the 

decision reported in Jwala Prasad v tLu It . I 1x3 a recent Ful1 B<*oh 
Allahabad High Court has held ™d w L R> , 1961 881 ' «» 

oontrary given by another Full BencWffcaa ° verr 1 uj6d m decision to the 

Soda Nand. A. L R. 1931 All. 244 » C ° Urt r0pOrted in Mst ‘ Abh «*M v. 

principle as laid*o^n^nlejii^authoriti’J' a' V 55 C - 4 l” J ' N ' Bhat J ' ~ 
Chitaloy’s Civil P. 0. (7th Edn Vol 2 * TV 1 S Q^ iarized in the Commentary on 

whether the suit cannot be determined in the^li 927 I 8 *?** the Court taa to see 

must be interpreted to mean ‘affeoHn™ a ? 6ctin g the decision of the case’ in S 105 

'o m a c ouZTd ZElSiSft* * tt6 ,™ e 0n “*■ 'D.e-Jeci 

A. I. R. Section 105, Note 6.* b k * for exam P le . m the Commentary of 

w^j’Pk pointed ouMW dei’i^‘ X*v 2 f 9 1481 ~ 0ak J - ~ “Mr. Brij 

Munaif. The present Buit was tried ■ 8 ^th the matter in April 1947 was a 

Bs. 85 000 The MmJ ff £foSASS? to i 

11 ^ ««• &sag* »<Vu‘ 

tVol. 12 ] Fn.D. SP—12/88 (4 pp.) 



2 


A. I. R. COMMENTARY 0 JUDICIALLY APPRECIATED 

1965 Punj. 494 (496) L^*R. V 52 C 157 Pr. 7]— Shamsher Bahadur /.—"The 
words ‘for any oth6r cause’ (in 0. 41, R. 27 (b)) must be read with tho 

word ‘requires’ in thol/^" inn ‘ n S of the sentence and need not be construed in the 

narrow sense sugge^** ^ tlie doctrine of ejusdem generis.Reference may be 

made to Chitaley’- 1 Commentary on the Code of Civil Procedure, Vol. IV, at page 4319”. 

1965 Pr 1 "!'- 166 ( lg 8) (Pr. 7) [A. I. R. V 52 C 55] - Shamsher Bahadur /.— 
"Mr. S. L. Pujri Uas further contended that 0. 21. R. 15 is not concerned with 
disputes inter I so tho decree.holders and has relied on a passage in Chitaloy’s Code of 

Civil ProceduA Vol. Ill, 7th edition, at page 2820. It is thus stated that.” 

(Contention accepted.) 

1965 Kerala 104 (105) (Pr. 3) S. Velu Pillai /. — “The rights inter se 
al purchasers in sales in execution of decrees on mortgages, have been the subject 
of considS-ation in several decided cases. The result of these has been summarised 
as follows in A. I. R Commentaries on Civil Procedure Code, Vol. 3, 1957 (Gth) Edn., 
pp. 8791 and 3792. (Now see 1968 (7th Edn.), pp. 3807, 8808, 0. 34, R. 1, N. 89, 
Pts. 2G to 84).” 

(’64) I. L. R. (1964) 1 Ker. 320 (322) — Madhavan Nair /. — "The A. I. R. 
Commentaries on the Code of Civil Procedure in Note No. 4 to 0. 84, R. 7 put the 
position succinctly thus.” 

COURT-FEES ACT, 1870 & SUITS VALUATION ACT, 1887. 

1968 Manipur 52 (53, 54) (Prs. 5, 12) [A. I. R. V 55 C 18]—C. Jaganmdlui. 
charyulu /. C. — “There is consensus of opinion in most of the High Courts that 
S. 7 (iv) (b) of the Court-fees Act does not apply to a suit for partition by a person in 
joint possession for partition of his share but that Art. 17 (vi) of Sch. II of the Court, 
fees Act applies. Vide pages 111, 112, 118, 114 and 115 of the Court-fees and Suits 
Valuation Act (A. I. R. Commentaries) Second Edition.” 




1965 Punj. 1 (11) (Pr. 25) [A. I. R. V 52 C l] (FB) — P. C. Pandit J. — 
‘‘With regard to this definition (of 'consequential relief’), Chitaley in his Commentaries 
on the ‘Court-fees Act and the Suits Valuation Act (Second Edition)’, on page 135 has 
observed thus—”. 


CRIMINAL PROCEDURE CODE, 1898. 

1967 Current L. J. 717 (719) — Shamsher Bahadur J.— 'Prior to the enact¬ 
ment of this amendment (S. 189-A), tho Court had by judicial decisions engrafted a 
law which, according to Chitaley’s Commentary on the Code of Criminal Procedure, 
vVol. I. Pago 590, was this.” 

- ' (’62) 1962 (1) Cr. L. J. 96 (98) (Pr. 13)— T. N. B. Tirumalpad J. C .—'“This 

is the view which I find has been accepted as correct in the A. I. R. Commentaries 
to the Code of Criminal Procedure at Pages 880 and 881. It is seen from the said 
Commentaries that there is a conflict of decisions on the question.Tho 


Commentators are of the opinion that the view expressed in the Calcutta Case is^not 
the correct view. I certainly agree with tho A. I. R. Commentaries on this point. 


LIMITATION ACT, 1908. 


1968 Mad. 226 (229) (Pr. 5) [A. I. R. V 55 C 50] — Natesan /.—“Quoting 
from Chitaley and K. N. Annaji Rao on Limitation Act, it is observed therein. 

1963 Punj. 457 (459) (Pr. 7) [A. I. R. V 50 C 127)- Grover /.-.‘‘As stated 
in Chitaloy’s Limitation Act, (3rd Edition), Volume 1, Page 524, the words bteyed by 
an injunction or order* Lave reference to an order of a Court and not to a disability to 


sue or to apply arising from other cauflos.” 

1961 Pat. 134 (137) (Pr. 18) [A.I.R. V 48 C 36] ^-Raj Xishore Prasad 
"The nnnnfimi nnflfir n nn nH— hiiu been thm nimbly and dearly deal* with in A.LH. 
Cdnmmntarle^bn^^ladiw^^^^^S^rd Edition, Vol. I, Note 11, page 695, 
Uota 18, neae7.ROlSor^d 888," 

AV...yj?J--C.f r7n . 
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A. I. R. COMMENTARIES JUDICIALLY APPRECIATED 8 

'ft&U O/ 



1960 Kerala 306 (308) (Pr. 17) [A.I.R. V 47 C 144]— U. S. M> 

Joseph JJ. — "As pointed out by Chitaley : ‘Where no time ia fixed for d^Jve^/If v 
the correspondence between the parties shows that the matter was being enq 
and that there was no refusal to deliver up to well within a year of 

article (Art. 81) cannot be pleaded as a bar.’ (Limitation 

Page 1187).” 

REGISTRATION ACT, 1908. 



1960 Madh. Pra. 3 (Pr. 8) [A. I. R. V 47 C 2] — Dixit J.—" The priaciphs \ 

laid down in I. L. R. 4 Bom. 126 has been followed in many cases which bavfr'tteen' 1 ^ ^ 
noted in Chitaley’s Registration Act (Second Edition) at page 867.*’ 

1960 Mad. 244 (Pr. 9) [A.I.R. V 47 C 77] — Ramaswami J .—‘‘It is interest-^? 
ing in this connection to note that the A. I. R. Commentaries on the Registration ActC_- 
(Second Edition) at pages 526 to 580, after an elaborate discussion of the entire case, 
law and the principles of S. 77 of the Registration Act, mention at p. 580 that the 
view expressed by Abdur Rahman J. is correct. 


>> 
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STAMP ACT, 1899. 

1967 Him. Pra. 29 (31) (Pr. 11) [A. I. R. V 54 C 9 ]—Om Prakash J. C.— 
Prom the language, used in the document, it ia capable of falling within the definition 
of a bond, as defined in sub.s. (5) (b) of S. 2, Stamp Act. and also within the definition 
of a promissory note, under 6ub.s. (22) of that section. The maxim being, epecialia 
goneralibus derogant, an instrument which satisfies the definition under sub-3. (8) (b) 
must be hold to be taken out of the more general definition in sub-s. (22)i vide A. I. R. 
Commentaries on the Stamp Act, p. 70.° 


TRANSFER OF PROPERTY ACT, 1882. 


n t' A 9 ? 4 • Puni ‘ 210 .( 2 “M pr - 4) 1A.I.R. V 51 C 52l—S. S. Dulat Actg. C. 7. and 
A. Mahajan J. 1 It is significant that the provisions of this section (S. Ill, T. P. 
Act) have never been applied as a rule of equity, justice or good conscience by any of 
the High Courts in the territories to which this provision is not made applicable under 
b : J®* , °, T - P ‘ Act > wheref w a number of cases will be found at page 178, Note 4, 
°. 9 T ra nsfer of Property Act, Vol. I, where principles underlying the provi. 

sions of the Transfer of Property Act have been so applied." 

mnnon , 1961 ( ^ d - 28 p?) (P r 7) [A. I. R. V 48 C 7] - Ramamami J. - “In this 

tbe dSn b n ° * Mrne * D,3 ‘ riot Mnnsif bas pertinently pointed out the implications of 
the decision » Gopal Chanlra Das y. Harendra Nath DaUa. 63 Ind. Cas. 488 (Cal.) 

on the b L en A C ! te , d with ft PP rova l in the well-known commentaries 

page tb 1861” * Pr0p6rty Act by and Annaji Rao, Third Edition (1950) 


A. I. R. MANUAL (2ND EDN.) JUDICIALLY APPRECIATED 

2nd Edn. ... into xr N °5 A ‘ 1 ‘ R * Manual Vol. 3, 

u) [a.i.r. 7 esc a], 

cases (on s! 10. CaMgfrStepa sb 1)" h f^ s,ive Ration °< the relevant 

Edn. of the AW iS a ,", ', 1871 >' see the most welcome 2nd (1960) 
Cri. L. J. SSetFl \^943 t0 A - >• R- W47 Pat. 172 = 47 

281=17 Cri. £.1 63- A I I ,om rT It Cri ' L ' J ' 761 ' A - »• <*• 1916 Lah. 
**<*■ Ml 13321=1960 <k'u 3“' 93=70 CrL L ' J' 3 98-"-d. I. R. I960 

tv«. I'l i mo ' M - L - * ISi0 < 13 “> 


l 






